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Anderson  v.  Martindale,  1  East,  497, 501  10  Wend.  374 
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Annandale  v.  Harris,  2  P.  Wms.  432 9  Wend.  209 
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Avery  v.  Inhabitants  of  Tyringham,  3 

Mass.  ICO,  176 .-.'....  10  Wend.  491 
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Bacon  v.  Chesney,  2  Com.  Law,  R.  352.  8  Wend.  516 

Bacon  v.  Magee,  7  Cow.  515 9  Wend.  256 

Baglehite  v.  Walters,  3  Camp.  153 7  Wend.  387 

Bailey  Ex  parte,  2  Cow.  483.. 

8  Wend.  73;  10  Wend.  121 

Bailey  v.  Baldwin.  7  Wend.  290 10  Wend.  377 

Bailey  v.  Births,  T.  Raym.  71 9  Wend.  33 

Bailey  v.  Freeman,  11  Johns.  221 10  Wend.  250 

Baily  v.  Merrell,  3  Bulst.  95 7  Wend.  235 

Baker  v.  Barney,  8  Johns.  72 8  Wend.  282,  645 

Baker  v.  Bartlett.  9  Wend.  494 11  Wend.  168 

Baker  v.  Keat,  1  Mod.  262,263 9  Wend.  617 

Baker  v.  Keat,  2  Mod.  249 9  Wend.  631,  643 

Baker  v.  Keete,  Freem.  250 

9  Wend.  631,  632,  633,  640 

Baldwin  v.  Cole,  6  Mod.  212 8  Wend.  613 

Baldwin  v.  Gordon,  12  Mart.378 8  Wend.  200 

Baldwin  v.  Munn,  2  Wend.  405 10  Wend.  149 

Ball  v.  Dunsterville,  4  T.  R.313 9  Wend.  56,  76 

Ball  v.  Mannin.  3  Bligh,  N.  S.  22 8  Wend.  112 

Ballingalls  v.  Gloster,  3  East,  482 8  Wend.  421 

Bane's  case,  9Co.93 8  Wend.  502 

Bank  of  Auburn  v.  Weed,  19  Johns.  300 

8  Wend.  481;  11  Wend.  660 

Bank  of  Catskill  v.  Messenger,  9  Cow. 

37 9  Wend.  337 

Bank  of  Chenango  r.  Hyde.  4  Cow.  567  9  Wend.  172 
Bank  of  Columbia  v.  Patterson,  7 

Cranch,  299,303 

7  Wend.  110;  8  Wend. 484;  11  Wend.  484,  665 

Bank  of  Columbia  v.  Patterson,  2  Pet. 

Cond.  501 7Wend.255 

Bank  of  Lansingburgh  v.  Russell.  5 

Wend.  129 9  Wend.  54 

Bank  of  N.  Y.  v.  Livingston,  2  Johns. 

Cas.409 11  Wend.  105 

Bank  of  Niagara  v.  Johnson,  8  Wend. 

645 : 9  Wend.  382 

Bank  of  Rutland  v.  Buck,  5  Wend.  66..  9  Wend.  172 
Bank  of  TJ.  S.  v.  Owens,  2  Pet.  527 7  Wend.  281 
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Bank  of  Utica  v.  Smedes,  3  Cow,  662, 

663,  685  ....  9  Wend.  48 ;  11  Wend.  405,  475 

Bank  of  Utica  v.  Wager,  2  Cow.  712.  7  Wend.  614,  658 
Bank  of  Utica  v.  Wager,  8  Cow.  398....  7  Wend.  658 
Banorgee  v.  Hovey,  5  Mass.  11,  14,  40.. 

9  Wend.  56,  57,  75 

Baker  ~p~  Freeman,  9  Wend.  42 -  11  Wend.   93 

Barber  v.  Palmer,  1  Ld.  Raym.  693 10  Wend.  679 

Barclay  v.  Gooch,  2  Esp.  571 10  Wend.  501 

Barham  v.  Hayman,  Dyer,  173 _.    8  Wend.  586 

Barker  v.  Baker,  5  Cow.  267 9  Wend.  490 

Barker  v.  Dixie,  2  Str.  1051 9  Wend.  673 

Barker  v.  Jackson,  1  Paine,  559 9  Wend.  598 

Barker  v.  Keate,  Freem.  250. 9  Wend.  643 

Barker  p.  Miller,  6  Johns.  196 10  Wend.  166,  322 

Barker  v.  People,  3  Cow.  701 10  Wend.  457 

Barlow  v.  Bishop,  3  Esp.  266 10  Wend.  275 

Barlow  v.  Bishop,  1  East,  434 10  Wend.  275 

Barlow  v.  Todd.  3  Johns.  368 7  Wend.  244 

Barlow  v.  Salter,  17  Ves.  479 11  Wend.  289 

Barnard  v.  Young,  17  Ves.  46 7  Wend.  590 

Baruardistone  v.  Chapman,  Bull.  IV.  P. 

34,35         7  Wend.  450 

Barnes  v.  Trompowsky,  7  T.  R.  266 11  Wend .  124 

Barney  v.  Dewey,  13  Johns,  224 7  Wend.  385 

Barns  v.  Canning,  1  Ch.  Cas.  301 7  Wend.  156 

Barrie  p.  Dana.  20  Johns.  309 10  Wend.  544 

Barriere  v.  Nairac,  2  Ball.  249. 8  Wend.  421 

Barrow  v.  Paxton,  5  Johns.  258 8  Wend.  388 

Bartlett  v.  Crozier,  15  Johns.  250 7  Wend.  237 

Bartlett  v.  Crozier,  17  Johns.  452,  458... 

7  Wend.  477  ;  11  Wend.  415 

Barton  v.  Baker,  Serg.  &R.334 7  Wend.  169 

Bass  v.  Clive,  4  Maule  &  S.  13 7  Wend.  559 

Basse  v.  Gray,  2  Vern.  693 11  Wend.  298 

Bassett  v.  Bennett,  3  East,  364, 8  Wend.   21 

Basten  v.  Butter,  7  East,  480 8  Wend.  120 

Bateman  v.  Bailey,  5  T.  R.  513 8  Wend.  491 

Bates  v.  Lansing,  8  Johns.  289 10  Wend.  596 

Batsford  v.  Kebbell,  3  Ves.  363 11  Wend.  306 

Batson  v.  Donovan,  6  Com.  Law,  R.  333  9  Wend.  115 
Battley  v.  Faulkner,  3  Barn.  &  Aid.  288  10  Wend.  502 

Batty  v.  Carswell,  2  Johns.  390 8  Wend.  498 

Bauerman  v.  Radenius,  7  T.  R.  663,  670, 

n 8  Wend.  491 

Bayard  v.  Malcolm,  2  Johns.  550.. 11  Wend.  414 

Bay  ley  v.  Merely?  7  T.  R.  359,  n 10  Wend.  495 

Bayly  v.  Merrel,  Cro.  Jac.  386 7  Wend.  235 

Beach  v.  Fulton  Bank,  3  Wend.  583— .7  Wend.  34,  99 

Beach  v.  Furman,  9  Johns.  230 7  Wend.   93 

Beal  v.  Simpson,  1  Ld.  Raym.  408 7  Wend.  396 

Bealey  v.  Shaw,  6  East,  214 10  Wend.  265 

Beals  v.  Guernsey,  8  Johns.  446 8  Wend.  389 

Beaman  v.  Blanchard,  4  Wend.  432 10  Wend.  596 

Beamond  v.  Deane,  Dyer,  361 8  Wend.  285 

Bean  v.  Stupart,  1  Doug.  11 7  Wend.   80 

Beard  v,  Westcott;  1  Com.  Law  R.  56  ..  8  Wend.  417 
Beardsley  v.  Root,  11  Johns.  464,  568... 

7  Wend.  262;  8  Wend.  644;  10  Wend.  501 

Beatty  v.  Marine  Ins.  Co.,  2  Johns.  109  8  Wend.  484 
Beauclerk  v.  Dormer,  2  Atk.  308,  313.. 

11  Wend.  282,  288 

Beck  v.  Burdett,  1  Paige,  308 . 9  Wend.  566 

Beckford  v.  Wade,  17  Ves.  99 11  Wend.  116 

Beckwith  v.  Sydebotham,  1  Camp.  117.    7  Wend.   78 

Bedell  r .  Hoffman,  2  Paige,  199 11  Wend.  450 

Bedfordp.  Alcock,  1  Wils.252 7  Wend.   56 
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Laws  of  1816,  p.  95 8  Wend.   58 

Laws  of  1817,  p.  46,  sec.  11 7  Wend.  241 

Laws  of  1817,  p.  176 8  Wend.  674 

Laws  of  1818 7  Wend.  278 

Laws  of  1818,  p.  50,  sec.  2 9  Wend.  322 

Laws  of  1818,  p.  84,  sec.  23 9  Wend.  322 

Laws  of  1818,  p.  242,  243 9  Wend.  391 

Laws  of  1818,  p.  280,  sec.  10 10  Wend.  627 

Laws  of  1819,  p.  115 7  Wend.   71 

Laws  of  1819,  p.  117 9  Wend.  671 

Laws  of  1819,  p.  118,  sec.  11. 9  Wend.  314 

Laws  of  1819,  p.  198,  sees.  20-25 9  Wend.    19 

Laws  of  1819,  p.  202,  203 7  Wend.  183 

Laws  of  1819,  ch.  101,  sec.  4 8  Wend.  137 

Laws  of  1S20,  sess.  43,  p.  167 7  Wend.  464 

Laws  of  1822,  p.  54 7  Wend.   34 

Laws  of  1822,  p.  287 11  Wend.  514 

Laws  of  1822,  p.  273,  sec.  8 8  Wend.  639 

Faws  of  1822,  p.  293,  sec.  5 10  Wend.  101 

Laws  of  1823,  ch.  Ill 9  Wend.  592 

Laws  of  1823,  p.  128 9  Wend.  583,  586 

Laws  of  1833,  p.  128,  ch.  Ill 9  Wend.  599 

Laws  of  1823,  p.  244 9  Wend.   58 

Laws  of  1823,  p.  395,  sec.  14 10  Wend.  192 

Laws  of  1824,  p.  206,  sec.  25 7  Wend.  399 

Laws  of  1824,  p.  225 8  Wend.    58 

Laws  of  1824,  p.  281,  sec.  4 10  Wend.  515 

Laws  of  1824,  p.  281,  sec.  5 7  Wend.  434 

Laws  of  1824,  p.  281 7  Wend.  133 

Laws  of  1824,  p.  282 10  Wend.  525 

Laws  of  1823,  p.  282,  sec.  8 7  Wend.  124 


Laws  of  1824,p.283,7Wend.l47;  8  Wend.504;  9  Wend.  66 

Laws  of  1824,  p.  286 7  Wend.  400 

Laws  of  1824,  p.  287 9  Wend.  243 

Laws  of  1824,  p.  289,  sec.  17 7  Wend.  237 

Laws  of  1824,  p.  290,  sec.  21. 7  Wend.  390 

Laws  of  1824,  p.  292,  sec.  29; 8  Wend.  394 

Laws  of  1824,  p.  293,  sec  30 7  Wend.  453 

Laws  of  1824,  p.  295,  sec.  34 11  Wend.  624 

Laws  of  1824,  p.  296.  sec.  13 7  Wend.  343 

Laws  of  1825,  p.  296 8  Wend.  551 

Laws  of  1325,  p.  450,  453,  sec.  17 8  Wend.  652 

Laws  of  1826,  p.  112 7  Wend.  394 

Laws  of  1826,  p.  118,  sec.  1« 10  Wend.  548 

Laws  of  1826,  p.  184. 9  Wend.  587 

Laws  of  1826,  ch.  185,  sec.  15 9  Wend.  591 

Laws  of  1826,  p.  184.  sess.  49,  ch.  185 ....    9  Wend.  602 

Laws  of  1826,  p.  192,  sec.  15 11  Wend.  542 

Laws  of  1826,  sec.  56 «...    9  Wend.  252,  258 

Laws  of  1827,  p.  173 8  Wend.  639 

Laws  of  1827,  p.  255 8  Wend.  674 

Laws  of  1827,  p.  270,  275,  sec.  17 10  Wend.  125 

Laws  of  1828,  p.  182,  sec.6 11  Wend.  542 

Laws  of  1829,  p.  34,  68 9  Wend.    59 

Laws  of  1829,  p.  173,  sec.  33 7  Wend.  589 

Laws  of  1829,  p.  194,  sec.  37 7  Wend.  476 

Laws  of  1830,  p.  11, 16, 41,  215,  272 7  Wend.  478 

Laws  of  1830,  p.  51 10  Wend.  125 

Laws  of  1830,  p.  395,  sec.  282 9  Wend.  320 

Laws  of  1830,  p.  395,  sec.  285 7  Wend.  223 

Laws  of  1830,  p.  395,  sec.  282 10  Wend.  347 

Laws  of  1831,  p.  20 9  Wend.  344 

Laws  of  1831,  p.  396' 9  Wend.  430,  504 

Laws  of  1831,  p.  396,  sec.  2 10  Wend.  602 

Laws  of  1832,  p.  188 9  Wend.  499 

Laws  of  1832,  p.  581,  sec.  5,  sub.  3 9  Wend.  503 

Laws  of  1833,  p.  394 10  Wend.  572 

Laws  of  1833,  p.  394,  sec.  2 10  Wend.  592 

Laws  of  1833,  p.  395,  sec.  3 10  Wend.  631 

Laws  of  1833,  p.  395,  sec.  6 10  Wend.  599 


REVISED  LAWS  CITED. 


IR.  L.52 10  Wend.   14 

IR.  L.  52,  53 10  Wend.   17 

IR.  L.53 10  Wend.   12 

lR.L.56,sec.  1 10  Wend.  483 

IR.  L.  58,  59 8  Wend.  275 

IR.  L.  60 8  Wend.  663;  10  Wend.  484,  485 

IR.  L.  60,  sec.  1 10  Wend.  483 

1  R.  L.  p.  64 7  Wend.  614;  11  Wend.  331,  337 

1  R.  L.  78,  sec.  10 11  Wend.  621 

1  R.  L.  78,  sec.  11 10  Wend.  427 

1R.L.  91...  9  Wend.  155 

1  R.  L.  91,  sees.  1,  2 11  Wend.  60,  61 

IR.  L.92,93,  sees. 4,  8 10  Wend.  335 

IR.L.93 llWend.   59 

IR.  L.  93,  sec.  6 8  Wend.  670 

IR.  L.  94,  sec.  9 9  Wend.  155 

1  R.  L.  94,  sec.  11 9  Wend.  154 

1  R.  L.  109 9  Wend.  177 

IR.  L.117 9Wend.l53 

IR.  L.  118 7  Wend.  389 

IR.  L.  133, 134 8  Wend.  236;  10  Wend.   46 

1  R.  L.  140...  ..  10  Wend.  588 


1  R.  L.  141,  sec.  4 10  Wend.  587 

1  R.  L.  152 7  Wend.  158 

1  R.  L.  155 9  Wend.  208 

1R.L.163   9Wend.469 

IR.  L.  173  9  Wend.  526 

1  R.  L.  173,  sec.  8 '8  Wend.  632;  9  Wend.  535 

1  R.  L.  180,  sec.  13 7  Wend.  329 

1  R.  L.  184,  sec.  9 .    8  Wend.  231 

1  R.L.  186,  sec.  5.... 7  Wend. 358;  10  Wend.  281 

1  R.  L.  303,  sec.  5 10  Wend.  658 

1  R.  L.  222,  sees.  2,  3 10  Wend.   99 

1R.L.228 8Wend.558 

1R.L.231  8Wend.560 

IR.  R.  245,  247 .    8  Wend.  654 

IR.  L.  287,288 10  Wend.  429 

IR.  L.  292  ..  10  Wend.  658 

1R.L.303 7Wend.247 

1R.L.306 8Wend.526 

1R.L.308 8Wend.527 

1  R.  L.  309,  sec.  9 7  Wend.  361 

IR.L.311,312 9Wend.   33 

1  R.  L.  324,  sec.  6 10  Wend.  335 

32-3 


XX 


CITATIONS. 


1R.E.343  9Wend. 

1  R.  L.  344,  sec.  3 9  Wend. 

1  R.  L.  344,  sec.  4 10  Wend. 

1R.L.347 SWend. 

IE.  L.  354  10  Wend. 

1  R.  L.  367,  sec.  4,  sub.  2 - 9  Wend. 

1R.  L.  373,  sec.  3  a 7  Wend. 

1R.L.379 7Wend. 

1  R.  L.  389,  sec.  4 7  Wend. 

1  R.  L.  389,  sec.  6 7  Wend. 

1  R.  L.  390,  sec.  7.. 7  Wend. 

1R.L.393 7Wend. 

1R.L.395  - 7  "Wend. 

1  R.  L.  395,  sec.  13 - 9  Wend.  236, 

1  R.  L.  396,  sec.  17 - 8  Wend. 

1  R.  L.  396,  sec.  67 - 8  Wend. 

1  R.  L.  398,  sec.  21. SWend. 

1R  L.  410,  sec.  13 9  Wend.  189;  11  Wend. 

1  R.  L.  412,  sec.  81. ----    SWend. 

1R.  L.420 -. 9  Wend. 

1R.L.421 - SWend. 

1  R.  L.  432,  sec.  13 - 7  Wend. 

1R.L.425 7Wend. 

1  R.  L.  427 -- ^  Wend. 

1  R.  L.  427,  sec.  26 -.--    7  Wend. 

1  R.  L.  437,  438,  sec.  14 11  Wend. 

1  R.  L.  438,  sec.  16 9  Wend. 

1  R.  L.  444   -. 7Wend. 

1  R.  L.  451,  sec.  25 10  Wend. 

1  R.  L.  459,  sec.  6 10  Wend. 

1R.L.460  ---    7Wend. 

1  R.  L.  463,  sec.  6 SWend. 

1  R.  L.  468 9  Wend. 

1  R.  L.  468,  sees.  19,21 SWend. 

1  R.  L.  478,  sec.  61.. 11  Wend. 

1  R.  L.  479.  sec.  66.... 9  Wend. 

1  R.  L.  480,  sees.  71,  72. 7  Wend. 

1  R.  L.  481,  sec.  75 11  Wend. 

1  R.  L.  481,  sec.  75,  sub.  3  and  13 10  Wend. 

1  R.  L.  486,  sec.  104.... 11  Wend. 

1R.L.494  SWend. 

1R.  L.  500 .7  Wend.  467;  9  Wend. 

1R.  L.  501   10  Wend. 

1  R.  L.  501,  sec.  1.. 7  Wend. 

1  R.  L.  501,  sees.  2,  3 10  Wend. 

1  R.  L.  501,  sec.  6 11  Wend. 

1R.  L.  502sec.  8. 9  Wend. 

1  R.  L.  504,  sees.  13,  14 10  Wend. 

1R.  L.  505 ". 11  Wend. 

1  R.  L.  505,  sec.  13 11  Wend. 

1R.L.506  7Wend. 

IB.  L.  515  .-- SWend. 

1R.  L.  518..  ---.    SWend. 


490    1  R.  L.  518,  sec.  7 7  Wend.  349,  350 

154    1  R.  L.  519,  sec.  11 7  Wend  520 

626    1R.L.521   8  Wend!  529 

113    1  R.  L.  521,  sec.  13 11  Wend.  614 

472    1  R.  L.  738,  sees.  136,  142 11  Wend  248 

509  1R.  L.  742,  sec.  17.. 10  Wend.  483 

249    2  R.  L.  95,  sec.  12 7  Wend.  486 

371    2R.L.126  10  Wend.  371 

133    2  R.  L.  126,  sec.  1 9  Wend.  235,  236 

124    2  R.  L.  133,  sec.  17 11  Wend.   47 

435    2  R.  L.  138,  sec.  4 9  Wend.  14ft 

221    2R.L.148 10  Wend.  470 

237    2  R.  L.  149,  sec.  18 10  Wend.  472 

237  2R.  L.  150  10  Wend.  470 

541    2R.  L.  157,  sec.  19.... 9  Wend.  586 

510  2  H.  L.  193, 195 9  Wend  322 

394    2R.L.196.... 9  Wend.    64 

21  2R.L.197  8Wend.362 

661  2  R.  L.  198,  sec.  2,  9 8  Wend.  367 

260  2R.  L.201 8  Wend.  367 

67  2R.  L.  212 9  Wend.  415 

192  2R.  L.  219 10  Wend.  458 

238  2  R.  L.  222,  sec.  14 10  Wend.  458 

459    2  R.  L.  224,  sec.  23 10  Wend.  458 

244    2R.L.227  7  Wend.  186 

146    2R.  L.234 .    9  Wend.  391 

618    2R.L.275  SWend.    60 

111    2  R.  L.  275,  sec.  16 10  Wend.  586 

446    2R.L.  277,278.... 7  Wend.  300 

658    2R.  L.283   7  Wend.  186 

71  2  R.  L.  322,  sec.  6 9  Wend.  179 

137  2  R.  L.  333,  sec.  3 11  Wend.  82 

671  2  R.  L.  364,  sec.  66. 10  Wend.  269 

653  2  R.  L.  369,  sec.  40 8  Wend.  661 

92    2R.  L.  p.  374 9  Wend.  383 

41  2  R.  L.  399,  sec.  143 8  Wend.  538 

344  2  R.  L.  408,  sec.  177 11  Wend.  151 

92  2R.  L.  412 .  SWend.  88 

347  2  R.  L.  412,  413. 10  Wend.  140 

92    2R.  L.  416 11  Wend.  155 

113  2R.L.461   9Wend.602 

158    2R.L.462 9  Wend.  602 

544    2R.L.468.469 11  Wend.  542 

476    2  R.  L.  475,  sec.  107 11  Wend.  182 

544    2R.L.506 10  Wend.  470 

551    2  R.  L.  506,  sees.  1,  2,  3 10  Wend.  468 

455    2  R.  L.  507,  sec.  2 8  Wend.  599 

397    2R.  L.  513,  514... .    9  Wend.   32 

426    2R.L.516.517 .    7  Wend.  149 

434    2  R.  L.  529,  sec.  41 9  Wend.  155 

40    2R.  L.  556  9  Wend.  391 ;  10  Wend.  551 

114  3R.  L.  148,  sec.  58.... 8  Wend.  368 

529    5  R.  L.  1808,  228.  Web.  ed 9  Wend.  585 


REVISED  STATUTES  CITED. 


1R.  S.52 10  Wend.   23 

1  R.  8. 53,  sec.  7 10  Wend.  456 

1  R.  S.  60,  sees.  3,  12 8  Wend.  461 

1  R.  S.  72 7  Wend.  614 

1R.  S.90--.  10  Wend.  353 

1  R.  S.  93,  sec.  72 10  Wend.  456 

1  R.  S.  102,  sec.  12 9  Wend.  322 

1  R.  S.  105,  sec.  7 11  Wend.  515 

1  R.  S.  108,  sees.  23,  24 10  Wend.  457 

1R.  S.  109 9  Wend.   59 

1  R.  S.  112.  sec.  47 11  Wend.  516 

1  R.  S.  112,  sec.  48 11  Wend.  516 

1  R.  8. 112,  sec.  49 11  Wend.  616 

1  R.  S.  113 11  Wend.  516 

1  R.  S.  116.  sec.  3 11  Wend.  518 

1  R.  S.  118,  sec.  22 9  Wend.  343 

1  R.  8. 143,  sees.  2,  3 8  Wend.  540 

1  R.  S.  185,  sec.  1 9  Wend.  343 

1  R.  8.  235,  sec.  97 10  Wend.   30 

1R.  8.337 7  Wend.  488 

1  R.  S.  341,  sec.  5,  sub.  10 7  Wend.  488 

1  R.  S.  341,  sec.  7 7  Wend.  488 

1  R.  S.  346,  sec.  21 10  Wend.  372 

1  R.  8.  £58,  sec.  2,  sub.  8 7  Wend.  488 

1  R.  8.  387,  sec.  8 9  Wend.  343 

1R.  8.887,  388 10  Wend.  194 

1  R.  8.  389,  sec.  1 9  Wend.  282 

1  R.  S.  412,  sec.  81 10  Wend.  397 

1  R.  8.  414,  sec.  1 10  Wend.  J94 

1  R.  8.488 9  Wend.  648 

1  R.  8.  452 10  Wend.  456 

1  R.  8.  477.  sec.  66 7  Wend.  845 

1  R.  8.  478,  sec.  01 9Wend.   41 

1  R.  S.  481,  sec.  75 9  Wend.   42 

1R.  8.  482 7  Wend.   91 

1  R.  S.  482.  sec.  76 9  Wend.  288 

1  R.  8.  482.  sec.  78 9  Wend.  283 

1  R.  8.  482,  sec.  79 7  Wend.   92 

1  R.  8.  484,  sec.  88 10  Wend.  347 

82-4 


1  R.  S.  487.  sees.  110.  Ill 11  Wend.   93 

1R.  S.  503,  sec.  6 11  Wend.  668 

1  R.  S.  504,  sec.  16 11  Wend.  668 

1  R.  8.514.  515 .    SWend.   60 

1R.  S.  514,  sec.  58 7  Wend.  266 

1R.  S.  515 ..  10  Wend.  587 

1  R.  S.  515.  sec.  69 .    7  Wend.  531 

1  R.  S.  520.  sec.  98 ;  521,  sec.  100 7  Wend.  147 

1  R.  S.  548,  sees.  66,  67 11  Wend.    82 

1  R.  S.  600 9  Wend.  392 

1  R.  S.  600,  sees.  9,  10.... lOWead.  554 

1  R.  S.  606,  sec.  4 10  Wend.  398 

1  R.  8.676,  sec.  58 10  Wend.   98 

1  R.  S.  676,  sees.  73.  74 10  Wend.  379 

1  R.  S.  678,  sec.  4 10  Wend.  549 

1R.  8.  682 10  Wend.  552 

1  R.  S.  712 9  Wend.  392 

1  R.  S.  720,  sec.  15 10  Wend.  382 

1  R.  8.  728,  sec.  55 11  Wend.  248 

1  R.  8.  729,  sec.  58 8  Wend.  661 

1  R.  S.  729,  sec.  60 11  Wend.  248 

1  R.  S.  738,  sec.  137 11  Wend.  248 

1  R.  8.738,  sec.  138 9  Wend.  636 

1  R.  S.  739,  sec.  142 9  Wend.  636 

1  R.  S.  739,  sec.  147 9  Wend.  537 

1  R.  S.  740,  sec.  1 10  Wend.  531 

1  R.  S.  742,  sec.  18 8  Wend.  662 

1  R.  S.  743,  sec.  21 10  Wend.  483 

1  R.  S.  745,  sec.  9 11  Wend.  620 

1  R.  S.  747,  sec.  18 9  Wend.  305 

1  R.  S.  750,  sec.  11 8  Wend.  664 

1  R.  8.  754,  sec.  22 7  Wend.  836 

1R.  8.  772 HWend.330 

1  R.  8.  772,  sec.  5 7  Wend.  630 ;  10  Wend.  115 

2R.  8.8.  sec.  3 7  Wend.  501;    9  Wend.  468 

2  R.  8.  8,  sees.  37-42 9  Wend.  473 

2  R.  S.  12,  sec.  62 9  Wend.  469 

2R.  8.13.  sec.  64..  9  Wend.  468 

2  R.  S.  13,  sec.  68 7  Wend.  491;  10  Wend.  41,  46 


CITATIONS. 


xxi 


2R.  8. 13,  sees.  68,  70 9  Wend.  467 

2  R.  S.  14,  sec.  69 7  Wend.  493 

2R.  S.  15 9  Wend.  313 

2  R.  S.  20,  sees.  22,  23 8  Wend.  349 

2R.  S.  21,  sec.  28 8  Wend.  653 

2  R.  S.  22,  see.  30 - ----    9  Wend.  313 

2  R.  S.  23.  sec.  35 7  Wend.  241 

2RS.46     lOWend.   41 

2ft  S.  49    10  Wend.  42,  47 

2  R.  S.  49,  sec.  46 10  Wend.   41 

2  R.  S.  57,  sec.  4 10  Wend,  380,  383 

2  R.  S.  68,  sec.  67 11  Wend.  236 

2R.  S.  87,  88 8  Wend.  531 

2  R.  S.  87,  sec.  1 9  Wend.  456 

2  R.  S.  88,  sec.  32 9  Wend.  448,  488 

2R.  S-  88,  89 9  Wend.  456 

2R.  S.  88,89,90. 7  Wend.  523 

2R.  S.  89,  sec.  37 10  Wend.  601 

2R.  S.  90 9  Wend.  456 

2  R.  S.  90.  sec.  41 7  Wend.  523;    9  Wend.  448 

2  R.  S.  116,  sec.  18 9  Wend.  456 

2  R.  S.  116,  sec.  19 9  Wend.  488 

2R.  S.  134,  135 - 9  Wend.  495 

2R.  S.  136.  sec.  5 8  Wend.  380 

2  R.  S.  137.  sec.  4 8  Wend.  25;  11  Wend.  205,  251 

2  R.  S.  142,  3,  sees.  21,  24,  5,  6 8  Wend.  363 

2  R.  S.  144,  sec.  39 8  Wend.  371 

2R.  S.  146,  ch.  8 8  Wend.  366 

2  R.  S.  146,  sec.  50 8  Wend.  362 

2  R.  S.  148,  sec.  58 8  Wend.  364,  366 

2  R.  S.  173,  sec.  78 9  Wend.  560 

2  R.  S.  174,  sec.  43 11  Wend.  452 

2  R.  S.  175,  sec.  46 8  Wend.  365 

2  R.  S.  199,  sec.  19 10  Wend.  256 

2  R.  S.  199,  sees.  21,  22 - 9  Wend.  459 

2  R.  S.  205.  sec.  29 10  Wend.  510 

2  R.  S.  209,  sec.  7 10  Wend.  511 

2R.  S.224,sec.3 9Wend.265 

2  R.  S.  225,  sec.  1 

...9  Wend.  343;  10  Wend.  215;  11  Wend.  555 

2  R.  S.  225,  sec.  2 10  Wend.  527 

2  R.  S.  226,  sec.  4 10  Wend.  559 

2R.  S.226,  sec.  6... 10  Wend.  360 

2  R.  S.  228,  sec.  17... .10  Wend.  360;  11  Wend.  142,  569 

2  R.  S.  230,  sec.  28 10  Wend.  421 

2  R.  S.  234,  sec.  49 10  Wend.  524 

2  R.  S.  234,  sec.  50,  sub.  3 8  Wend.  115 

2  R.  S.  235.  sec.  54 10  Wend.  559 

2  R.  S.  236,  sees.  59-66 11  Wend.  644 

2  R.  S.  240,  sec.  77  .. 10  Wend.  527 

2  R.  S.  240,  sec.  79 11  Wend.  555 

2  R.  S.  241,  sec.  83 11  Wend.  638 

2  R.  S.  241,  sec.  85 11  Wend.  638 

2  R.  S.  242,  sec.  90 11  Wend.  638 

2  R.  S.  246,  sec.  119 11  Wend.   52 

2  R.  S.  247,  sec.  122 11  Wend.   43 

2  R.  S.  247.  sec.  123 11  Wend.   43 

2  R.  S.  247,  sec.  126 7  Wend.  510 

2  R.  S.  251,  sees.  141,  142 11  Wend.   43 

2  R.  S.  252,  sec.  153 9  Wend.  344 

2  R.  S.  253.  sec.  159.... 9  Wend.  236,  237;  10  Wend.  372 

2  R.  S.  254,  sec.  163 10  Wend.  372 

2  R.  S.  255,  sec.  169.  sub.  4 11  Wend.   45 

2  R.  S.  255,  sec.  171 - 8  Wend.  510 

2  R.  S.  256,  sec.  172 7  Wend.  533 

2  R.  S.  256,  sec.  173 8  Wend.  540 

2  R.  S.  258,  sec.  187 7  Wend.  533 

2  R.  S.  259,  sec.  189 8  Wend.  540 

2  R.  S.  259,  sec.  189,  sub.  3 11  Wend.  624 

2  R.  S.  259,  sec.  222,  p.  363. 11  Wend.  624 

2  R.  S.  259,  sees.  223,  225 11  Wend.  624 

2  R.  S.  262,  sec.  214 10  Wend.  391 

2  R.  S.  263.  sec.  218,  sub.  1 7  Wend.  509 

2  R.  S.  263,  sec.  218,  sub.  4 11  Wend.  168 

2  R.  S.  270,  sec.  247 11  Wend.  638 

2  R.  S.  270,  sec.  248 10  Wend.  526;  11  U  end.  638 

2  R.  S.  270,  sec.  249 9  Wend.  343 

2  R.  S.  270,  271 - 9  Wend.  285 

2  R.  S.  275,  oec.  3 7  Wend.  266 

2R.  S.  276,  sec.  1...    9Wend.343 

2  R.  S.  277,  sec.  8 9  Wend.  484 

2  R.  S.  279,  280,  sees.  18, 19 9  Wend.  482,  483 

2  R.  S.  282,  sec.  35 10  Wend.  542 

2R.S.284..  9Wend.342 

2  R.  S.  284,  sec.  49 7  Wend.  516;  10  Wend.  127 

2R.  S.  292... 11  Wend.  607 

2  R.  S.  293,  sec.  5 10  Wend.  108 

2  R.  S.  295,  297,  sees.  18,  28 10  Wend.  365 

2  R.  S.  296,  sec.  26 10  Wend,  281 

2  R.  S.  299.  sec.  28,  sub.  1 10  Wend.  283 

2  R.  S.  299,  sec.  35 10  Wend.  281,  283,  284 

2  R.  S.  300,  sec.  45 10  Wend.  281 

2  R.  S.  303,  secs.l,  2 10  Wend.  486,  531 

2  R.  S.  303,  sec.  2 8  Wend.  663 

2  R.  S.  303,  sec.  2,  sub.  2 .- 9  Wend.  309 

2R.  S.303,  343 10  Wend.  419 


2  R.  S.  804,  sec.  7 10  Wend.  418 

2  R.  S.  304,  sec.  10 n  Wend.  594 

2  R.  S.  305,  sec.  17 10  Wend.  568 

2  R.  S.  306,  sec.  22 10  Wend.  532 

2  R.  S.  306,  sees.  22,  23 8  Wend.  t«i3 

2  R.  S.  306,  sec.  23 10  Wend.  532 

2  R,  8.  306,  sec.  25 10  Wend.  418 

2  R.  S.  306,  307,  sec.  27 10  Wend.  418 

2  R.  S.  307.  sec.  30,  subs.  4,  7 9  Wend.  310 

2  R.  S.  307,  sec.  30,  sub.  5 11  Wend.  594 

2R.  8.307,  sec.  30,  sub.  6 9  Wend.  309 

2  R.  S.  308,  sec.  32 10  Wend.  540 

2  R.  S.  310,  sec.  44 10  Wend.  566 

2  R.  S.  311,  sec.  55 9  Wend.  309,  311 

2  R.  S.  311,  312,  sec.  55 10  Wend.  419 

2  R.  S.  312,  sec.  57 11  Wend.  538 

2  R.  S.  336,  sees.  18, 19 11  Wend.  162 

2R.  8.341,  sec.  17 10  Wend.  554 

2  R.  S.  343,  sec.  24 10  Wend.  486 

2R.  8.347,  sec.  1 9  Wend.  484 

2  R.  S.  347,  sec.  1,  sub.  3 10  Wend.  283 

2  R.  S.  347,  sec.  2 7  Wend.  490 

2R.  S.  347,  sec.  3 9  Wend.  320;  10  Wend.  347 

2  R.  S.  347,  348,  sec.  4 9  Wend.  485 

2R.  8.350,  sec.  23 10  Wend.  621 

2  R.  S.  353,  sec.  14 9  Wend.  502 

2  R.  S.  354,  sec.  18 7  Wend.  224,  226 

2  R.  8.  354,  sec.  18,  sub.  3... 8  Wend.  115 ;  11  Wend.  585 

2  R.  S.  354,  sec.  18,  sub.  5 11  Wend.  585 

2  R.  S.  355,  sec.  19 11  Wend.  556 

2  R.  S.  355,  sec.  23 8  Wend.  531 

2R.  8.355,  sec.  26 10  Wend.  603 

2R.  S.  356,  sec.  27 9  Wend.  377;  10  Wend.  679 

2  R.  S.  359,  sec.  3 7  Wend.  468 

2R.  8.359,  sec.  4 9  Wend.  158 

2R.  8.359,  sec.  7 9  Wend.  455 

2  R.  S.  359,  sees.  3,  7 9  Wend.  457 

2  R.  S.  360,  sec.  11. ..10  Wend.  542,  544 

2  R.  S.  366,  sec.  17 11  Wend.  551 

2  R.  S.  368,  sec.  27 9  Wend.  455,  456 

2  R.  S.  369,  sec.  40 10  Wend.  397 

2  R.  S.  372,  sec.  53. 7  Wend.  464,  468,  469 

2R.  8.377,  sees.  1,  2 11  Wend.  615 

2  R.  8.378 10  Wend.  671;  11  Wend.   30 

2  R.  S.  378,  sec.  5 7  Wend.  350 

2  R.  S.  378,  sees.  5,  6, 10 ..11  Wend.   31 

2  R.  S.  382,  sec. 31 7  Wend.  353;  10  Wend.  335 

2R.  8.382,  sec.  32 10  Wend.  369 

2R.  S.  384,  sec.  44. 9  Wend.  344 

2  R.  S.  384,  sec.  46 9  Wend.  343 

2R.  8.384,  sec.  47.... ..  11  Wend.  482 

2  R.  S.  385,  sec.  48 10  Wend.  601 

2  R.  S.  387,  sec.  4 10  Wend.  601 

2R.  S.  393,  sec.  11 7  Wend.  521 

2  R.  S.  406,  sec.  77 11  Wend.  108 

2  R.  S.  406,  sec.  79 7  Wend.  473 

2R.  8.409,  sec.  2 9  Wend.  472 

2  R.  S.  409,  sec.  3 9  Wend.  502 

2R.  8.420 7  Wend.  422 

2  R.  S.  421,  sec.  64 7  Wend.  421 

2  R.  S.  422,  423,  sees.  73-80 10  Wend.  256 

2  R.  S.  423,  sec.  81 10  Wend.  621 

2R-  8.424 11  Wend.  385 

2  R.  S.  424,  sec.  1... 9  Wend.  310;  10  Wend.  214 

2R.  8.425 1. 7  Wend.  234 

2  R.  S.  425,  sec.  2 9  Wend.  311 

2  R.  S.  425,  sees.  8,  9. 10  Wend.  256;  11  Wend.  405 

2R.S.427 9Wend.206 

2  R.  S.  437,  sec.  63 8  Wend.  546 

2  R.  S.  441,  sec.  80 10  Wend.  137 

2  R.  S.  441,  sec.  81 10  Wend.  137 

2  R.  S.  441,  sec.  82 10  Wend.  137 

2  R.  S.  444,  sec.  39 8  Wend.  362 

2  R.  S.  447,  sees.  10.  11 7  Wend.  490 

2  R.  S.  448,  sec.  9... 10  Wend.  281,  284 

2R.  S.  463 8  Wend.  653 

2R.  S.  469,  sec.  68 8  Wend.  653 

2  R.  S.  476,  sec.  108 .    7  Wend.  184 

2  R.  S.  485,  sec.  29 10  Wend.  671 

2R.  8.488 9  Wend. 309 

2  R.  S.  490.  sec.  13 10  Wend.  483,  533 

2  R.  8.  491,  sees.  17, 18 9  Wend.  309,  310 

2  R.  8.  492,  sec.  25 10  Wend.  487 

2  R.  S.  501 9  Wend.  342,  344 

2  R.  S.50J,  sec.  8  ...  .    9  Wend.  342 

2  R.  S.  503,  sec.  17 11  Wend.  146 

2  R.  S.  504,  sec.  24 9  Wend.  305 

2  R.  S.  504,  sees.  25,  26 9  Wend.  305 

2  R.  S.  506,  sec.  33 9  Wend.  149 

2  R.  S.  508,  sec.  3 11  Wend.  158 

2  R.  S.  508,  sees.  3, 6, 11 9  Wend.  52,  53 

2R.  8.509 10  Wend.  192 

2  R.  S.  510,  sec.  17 11  Wend.  159 

2  R.  S.  510,  sec.  18 9  Wend.  231 

2  R.  S.  512,  sec.  28 9  Wend.  231 

2  R.  S.  516,  sec.  47 9  Wend.  230 
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CITATIONS, 


2  R.  S.  517,  sec.  17 10  Wend,  397 

2  R.  S.  522,  sec.  4 7  Wend.  485 

2  R.  S.  523,  sec.  7  I - -  10  Wend.  335 

2R.  S.  525 11  Wend.   62 

2  R.  S.  526,  sec.  1 - - 11  Wend.  590 

2  R.  S.  529,  sec.  41 8  Wend.  450 

2  R.  S.  533,  sec.  64 10  Wend.  335 

2  R.  S.  533,  sec.  65 10  Wend.  335 

2R.  S.  541,  sec.  5.... 9  Wend.  344 

2  R.  S.  544,  sec.  19 10  Wend.    48 

2  R.  S.  553,  sec.  15 .-..  11  Wend.  616 

2  R.  S.  553,  sees.  1T-19 10  Wend.  566 

2  R.  S.  556,  sec.  34 11  Wend.  176 

2  R.  S.  556,  sees.  36,  37.-. 10  Wend.  621 

2  R.  S.  561,  sec.  17 11  Wend.  189 

2  R.  S.  567,  568,  569 9  Wend.  220 

2  R.  S.  573,  sec.  70 9  Wend.  223 

2  R.  S.  583,  sec.  37 8  Wend.  399 

2  R.  S.  585,  sec.  48 8  Wend.  399 

2  R.  S.  586,  sec.  55 7  Wend.  475 

2  R.  S.  587,  sec.  61 7  Wend.  488 

2  R.  S.  591,  sec.  1 10  Wend.  39,  43,  46 

2  R.  S.  592,  sec.  7 11  Wend.  176 

2R.  S.  594,  sec.  18 11  Wend.  176 

2R.  S.  597 11  Wend.  526 

2  R.  S.  598,  sec.  40 10  Wend.   46 

2  R.  S.  599,  sec.  45 7  Wend.  482 

2  R.  S.  601,  sec.  60 7  Wend.  413 

2  R.  S.  602,  sec.  67 10  Wend.   39 

2R.  8,605,  sec.  46 8  Wend.  369 

2R.  S.  612 10  Wend.  421 

2  R.  S.  613,  sec.  3 10  Wend.  486,  533 

2  R.  S.  613,  sec.  4 9  Wend.  494 

2  R.  S.  614,  sec.  3,  sub.  3 10  Wend.  565,  567 

2  R.  S.  614,  sec.  9 10  Wend.  559,  626 

2  R.  S.  614,  sec.  11 10  Wend.  542 

2R.  S.  615 9  Wend.  476:  10  Wend.  567 

2  R.  S.  615,  sec.  13 10  Wend.  542,  626 

2  R.  S.  615,  sec.  16 9  Wend.  489,  494 

2  R.  S.  615,  sec.  17 9  Wend.  490 

2  R.  S.  617,  sec.  24 9  Wend.  36,  464 

2  R.  S.  617,  sec.  28 9  Wend.  447 

2  R.  S.  618,  sec.  30 10  Wend.  542 


2  R.  S.  618,  sec.  31 7  Wend.  93, 147 

2  R.  S.  618,  sec.  34 10  Wend!  575 

2  R.  S.  618,  sec.  35 n  Wend.  530 

2  R.  S.  618,  sec.  37 9  Wend.  489 

2  R.  S.  619,  sec.  41 10  Wend.  599 

2R.  8.620— . 10  Wend.  568 

2  R.  S.  620,  sec.  3 9  Wend.  482 

2R.  S.  622 10  Wend.  598 

2  R.  S.  632,  sec.  17 9  Wend.  492 

2R.  S.  647,  sec.  41 9  Wend.  492 

2  R.  S.  674 9  Wend.  198 

2R.  S.  677 9  Wend.  190 

2  R.  S.  677,  sec.  53 11  Wend.   21 

2  R.  S.  678,  sec.  59 10  Wend.  299 

2  R.  S.  696,  sec.  39 7  Wend.  280;  11  Wend.  342 

2  R.  S.  698,  sec.  4 9  Wend.  222;  11  Wend.  130 

2  R.  S.  700 10  Wend.  291 

2  R.  S.  702 9  Wend.  198 

2R.  S.  704,  sec.  77 10  Wend.  422 

2  R.  S.  706,  sec.  1 9  Wend.  266 

2  R.  S.  708,  sec.  16 8  Wend.  599 

2  R.  S.  709,  sec.  25 9  Wend.  266 

2R.  S.  710,  sec.  29 9  Wend.  266 

2  R.  S.  711,  sees.  2,  4 9  Wend.  266 

2R.  8.728 8  Wend.  218 

2  R.  S.  734,  sec.  5 7  Wend.  421 

2  R.  S.  736,  sec.  21 11  Wend.  561 

2  R.  S.  740,  sec.  1 10  Wend.  483 

2  R.  S.  741,  sec.  25 11  Wend.  568 

2R.  8.779 7  Wend. 

465;   8  Wend.  636;   9  Wend.  495;   11  Wend.  168 
2  R.  S.  779,  sec.  5 11  Wend.  625 

2  R.  S.  779,  sec.  6 10  Wend.   98 

3R.  S.  6,  sec.  16. 9  Wend.  602 

3  R.  S.  131 10  Wend.  588 

3  R.  S.  134,  No.  138 8Wend.364 

3R.  8.147,  No.  391. 9  Wend.   59 

3  R.  S.  341-344 10  Wend.  380 

3R.  S.343 7  Wend.369 

3R.  8.344 7  Wend.  369 

5  R.  S.  601,  sec.  60 7  Wend.  351 

17  R.  S.  123,  sec.  2 9  Wend.  602 


LAWS  OF  U.  8.  CITED. 

Act  of  Congress,  July  19,1798 11  Wend.  95  I  4  U.  S.  Laws,  117. 

1  U.  S.  Laws,  118,  sec.  2 8  Wend.  565,  566  | 


7  Wend.  551 


CONSTITUTION  OF  NEW  YORK  CITED. 


Art.  3,  sec.  1 11  Wend.  520 

Art.  4,  sec.  7 9  Wend.  58;  11  Wend.  520 

Art.  4,  sec.  8 11  Wend.  520 
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Art.  4,  sec.  9 11  Wend.  520 

Art.  4,  sec.  11 11  Wend.  520 

Art.5,  sec.  5 9  Wend.   58 


REPORTS  OF    CASES 


ARGUED   AND   DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


AND    IN   THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS, 


OF  THE 


STATE   OF  NEW  YORK. 


CTOS^T    IE_j. 

COUNSELOR  AT  LAW 


VOL.  VII. 


1832. 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  NEW  YOEK, 


MAY  TERM,  1831,  IN  THE  FIFTY-FIFTH  YEAR  OF  OUR  INDEPENDENCE. 


9*] 


* ALLEN  t>.  ADDINGTON. 


False  Recommendation  as  to  Credit — Action  Lies 
if  Recommendation  be  Made  icith  Intent  to  De- 
ceive— May  Consist  in  Suppression  of  Truth — 
General  Recommendation  Sufficient — Party 
Need  Not  be  Benefited  by  Fraud — Agent- 
Damages — Pleading. 

Where  a  person  wrote  a  letter  to  his  friend,  resid- 
ing in  a  commercial  town,  in  these  words :  "  Mr. 
Baker  ia  going:  to  your  place  to  buy  goods ;  he  has 
been  a  merchant  some  years  at  Aurora.  Erie  Coun- 
ty ;  has  bought  his  goods  at  Buffalo,  Utica  and  else- 
where, heretofore ;  any  assistance  you  may  give  him 
by  way  of  buying,  would  be  thankfully  Acknowl- 
edged, he  being  an  acquaintance  of  mine ;"  and  the 
friend,  in  consequence  of  such  letter,  recommend- 
ed Baker  as  worthy  of  credit,  who  obtained  goods 
by  means  of  such  recommendation,  and  the  vendor 
of  the  goods,  by  the  fraud  and  insolvency  of  Baker, 
was  prevented  from  obtaining  payment  for  his 
goods  ;  it  was  held,  that  the  writer  of  the  letter  was 
subject  to  an  action  for  the  false  recommendation 
of  Baker,  on  the  ground  of  the  suppression  of  the 
facts  that  the  writer  of  the  letter  then  held  three 
judgments  against  Baker,  on  which  his  property  was 
subsequently  sold,  and  the  knowledge  possessed  by 
him  that  Baker  was  embarrassed  in  his  circum- 
stances and  must  fail ;  and  it  was  further  held,  that 
the  writer  of  the  letter  was  liable  for  the  recom- 
mendations given  by  his  friend,  the  object  of  the 
letter  manifestly  being  to  enable  the  person  to 
whom  it  was  addressed  to  aid  Baker  in  procuring 
credit,  and  that  all  necessary  information  ought 
therefore  to  have  been  given,  so  that  he  might  have 
judged  whether  Baker  could  safely  be  trusted. 


An  action  on  the  case  lies  for  a  false  recommenda- 
tion as  to  the  credit  of  one  person,  by  which  anoth- 
er sustains  damage,  if  such  recommendation  be 
made  with  the  intent  to  deceive  and  defraud  such 
other  person ;  the  information,  however,  must  be 
communicated  to,  and  relied  on  by  the  party  in- 
jured, and  must  cause  the  damage. 

*The  false  representation  may  consist  in  the  [*1O 
suppression  of  the  truth  as  well  as  in  the  assertion 
of  a  falsehood,  and  the  action  lies  in  either  case,  if 
the  intention  to  deceive  exists,  and  is  the  cause  of 
the  suppression  of  the  truth  or  the  assertion  of  the 
falsehood. 

It  is  not  necessary  to  the  maintenance  of  the  ac- 
tion, that  the  person  making  the  false  affirmation 
is  to  be  benefited  by  the  fraud. 

Nor  is  it  necessary  that  the  intention  should  exist 
to  defraud  the  plaintiff  in  particular :  if  a  person 
intending  to  defraud  somebody,  gives  a  general  re- 
commendation of  credit  to  an  insolvent  person,  any 
one  who  sustains  damage  by  reason  of  such  recom- 
mendation, is  entitled  to  an  action  for  such  damage, 
grounded  upon  the  fraud. 

A  party  making  a  fraudulent  representation  is  li- 
able to  an  action,  although  other  recommendations 
were  given  which  had  an  influence  on  the  mind  of 
the  party  injured,  if  the  recommendation  com- 
plained of  as  fraudulent  was  that  which  procured 
the  credit. 

A  false  representation  with  a  fraudulent  intent  is 
enough  to  sustain  the  action,  where  it  appears  that 
the  party  injured  relied  on  the  representation,  and 
was  deceived  by  it ;  and  it  is  not  necessary  to  show 
that  a  deceit  was  practiced  for  the  purpose  of  throw- 
ing the  party  off  his  guard. 

A  communication  made  to  a  clerk  or  agent  of  a 
merchant,  is  the  same  as  if  made  to  the  principal. 

Where  goods  are  obtained  by  a  fraudulent  repre- 
sentation, and  an  action  is  brought  for  the  injury 


NOTE.— Fraud— False  representations—  niien  ac- 
tion lies  for. 

Where  a  person  asserts  a  falsehood  with  a  fraudu- 
lent intent,  and  damage  results  therefrom,  though  he 
may  have  no  interest  in  the  deception,  nnr  colludes 
with  the  party  who  has,  it  is  ground/or  a  civil  action. 
Hubbard  v.  Briggs,  31 X.  Y.,  518 :  White  v.  Merritt.  7 
N.  Y.,  352 :  and  see  Addington  v.  Allen,  11  Wend., 
374;  Williams  v.  Wood.  14  Wend.,  128;  Patten  v. 
Gurney,  17  Mass.,  182 ;  Eames  v.  Morgan,  37  111.,  260 ; 
McAllen  v.  McMurray,  58  Pa.  St.,  136;  Oldham  v. 
Bentley.6  B.  Mon.  (Ky.),  428;  Allison  v.  Tyson  5 
Humph.  (Tenn.),  449:~Rolfes  v.  Russell,  5  Oregon, 
400:  Hart  v.  Tallmadge,  2  Day  (Conn.).  382:  Foster 
v.  Charles,  7  Bing.,  106 ;  Behn  v.  Kemble,  7  C.  B.  (X. 
S.),  260  :  Polhill  v.  Walter,  3  B.  &  Ad.,  114. 

But  the  intent  to  deceive  must  lie  shoicn.  Weed  v. 
Case.  55  Barb.,  534 ;  Moore  v.  Xoble,  53  Barb.,  425 ;  S. 
C.,  36  How.  Pr.,  385;  Marsh  v.  Falkcr,  40  X.  Y..  562; 
Robinson  v.  Flint.  58  Barb.,  100 ;  Marshall  v.  Gray, 
39  How.  Pr.,  172 ;  S.  C.,  57  Barb.,  414 :  Meyer  v.  Ami- 
don,  45  N.  Y.,  169 ;  Hammond  v.  Pennock,  5  Lans., 
358 :  Young  v.  Covell,  8  Johns.,  25 ;  Lord  v.  Goddard, 
13  How.  (U.  S.),  198 ;  Haycrof t  v.  Creasy,  2  East,  92 : 
Ormrod  v.  Huth,  14  M.  &  W.,  651.  But  see,  Hubbard 
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v.  Briggs,  31  N.  Y.,  518 :  Boyd  v.  Browne,  6  Pa.  St., 
310 :  Barry  v.  Croskey,  2  Johns.  &  H.,  21 ;  Foster  v. 
Charles,  7  Bing.,  105 ;  Murray  v.  Mann,  2  Exch.,  538  • 
Gerhard  v.  Bates,  2  El.  &  Bl.,  476. 

Representation*  as  to  credit  of  third  persons.  See, 
Bean  v.  Ren  way,  17  How.  Pr.,  90 ;  S.  C.,  28  Barb.,  466  • 
Marsh  y.  Folker,  40  N.  Y.,  562 ;  Viele  v.  Groaa,  48 
Barb.,  96 ;  S.  C.,  affirmed,  51  N.  Y.,  624 ;  Devoe  v 
Brandt,  53  N.  Y.,  4«2;  Upton  v.  Vail,  6  Johns.,  181; 
Shaw  v.  Stine,  8  Bosw.,  157 ;  Bolland  v.  Lockwood,  1 
Daly,  158;  Van  Bruck  v.  Peyser.  4  Robt.,  514 ;  Zabris- 
kie  v.  Smith,  13  N.  Y.,  322;  Morgan  v/Skidmore,  55 
Barb.,  283:  Raymond  v.  Rowland,  12  Wend.,  176: 
Viele  v.  Goss,  49  Barb.,  96 :  Rheem  v.  Xaugatuck 
Wheel  Co.,  33  Pa.  St..  358:  Patten  v.  Gurney,  17 
Mass.,  182:  Corbett  v.  Gilbert,  24  Ga.,  454;  Hall  v. 
Bradbury,40  Conn.,  32 :  Hutchinson  v.  Bell,  1  Taunt., 
558;  Harrison  v.  Savage,  19  Ga.,  310:  Smither  v.  Cal- 
vert,  44  Ind.,  242  :  Corbett  v.  Brown,  5  C.  &  P.,  363  • 
De  Graves  v.  Smith,  2  Camp.,  533. 

As  to  damages,  see  Van  Bruck  v.  Peyser,  4  Robt., 

514 :  Sharp  v.  Mayor  of  N.  Y.,  40  Barb.,' 256;  Rowley 

v.  Woodruff,  2  Lans.,  419 :  Dung  v.  Parker,  3  Dalv 

89;  Graves  v.  Spier,  58  Barb.,  349 ;  Sharon  v.  MosheV, 

i  17  Barb.,  518 ;  Whitney  v.  Allaire,  1  N.  Y.,  305. 
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the  jury  are  authorized  to  give  damages  for  the 
punishment  of  the  fraud,  over  and  above  the  value 
of  the  goods. 

In  an  action  on  the  case  for  a  fraudulent  repre- 
sentation, a  count  in  a  declaration  is  good,  which 
charges  that  the  defendant  induced  A.,  by  letter  ad- 
dressed to  him,  to  assist  B.  to  procure  goods  on 
credit,  the  defendant  well  knowing  that  B.  was  not 
worthy  of  credit;  that  A.  did  assist  B.  to  procure 
goods  of  the  plaintiff  on  credit,  and  that  the  plaint- 
iff, confiding  in  the  letter  of  the  defendant  and  in 
the  representations  of  A.  made  at  the  instance  of 
the  defendant,  sold  goods  to  B.  on  credit  ;  conclud- 
ing with  an  averment  that  the  defendant  fraudu- 
lently deceived  and  caused  the  plaintiff  to  be  de- 
ceived, and  that  by  means,  etc.,  the  plaintiff  lost  his 
goods  and  the  value  thereof.  So  a  count  is  good, 
charging  the  defendant  with  falsely  and  fraudulent- 
ly inducing  another  to  assist  an  insolvent  person  in 
obtaining  goods  on  credit,  etc. 

Citations—  3  T.  K.,  51;  6  Ves.,  186;  2  East,  92;  Peake, 
Cas.,  226  ;  1  East,  327  ;  3  Esp.,  207  ;  5  Bos.  <fc.  P.,  241  ;  3 
Johns.,  271  ;  6  Johns.,  181  ;  8  Johns.,  25;  6  Cow.,  350; 
13  Ves.,  131  ;  2  Black,  892. 


was  an  action  on  the  case,  tried  at  the 
K  Y.  Circuit  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

The  declaration  contains  three  counts  :  the 
first  charges  that  the  defendant,  intending  to 
deceive  and  defraud  the  plaintiff,  wrongfully 
and  deceitfully  encouraged  and  persuaded  him 
to  sell  to  one  George  W.  Baker,  goods,  wares 
and  merchandise  of  the  value  of  $2,000,  upon 
credit,  by  falsely,  deceitfully  and  fraudulently 
representing  to  the  plaintiff  that  Baker  was  a 
1  1*1  person  *safely  to  be  trusted  and  given 
credit  to  ;  that  the  plaintiff,  confiding  in  the 
representation  of  the  defendant,  sold  and  de- 
livered such  goods,  wares  and  merchandise  to 
Baker  upon  credit  ;  whereas,  at  the  time  of 
such  representation,  the  defendant  knew  that 
Baker  was  not  safely  to  be  trusted  and  given 
credit  to.  The  count  concludes  with  an  aver- 
ment that  the  defendant  fraudulently  deceived 
the  plaintiff  by  the  representation  made  by  him, 
and  that  by  means  thereof,  the  plaintiff  has  lost 
his  goods  and  the  value  of  the  same.  The  sec- 
ond count  charges  that  the  defendant  induced 
E.  Wilson,  Jr.,  by  a  letter  addressed  to  him,  to 
assist  Baker  to  procure  goods  on  trust  and  credit 
in  the  City  of  New  York,  he,  the  defendant, 
well  knowing  at  the  time  that  Baker  was  large- 
ly indebted  to  him,  and  unworthy  of  trust  and 
credit  ;  that  Wilson  assisted  Baker  to  procure 
goods  of  the  plaintiff  upon  trust  and  credit  ; 
that  the  plaintiff  confiding  in,  and  giving  cred- 
it to  the  letter  written  by  the  defendant,  and  to 
the  representations  made  by  Wilson  at  the  in- 
stance of  the  defendant,  sold  and  delivered  di- 
vers other  goods,  etc.,  of  the  value  of  $2,000 
upon  credit  to  Baker.  It  is  then  averred  that 
Baker  was  largely  indebted  to  the  defendant, 
and  was  not  a  person  safely  to  be  trusted  and 
given  credit  to,  and  that  the  defendant  well 
knew  it  ;  that  the  defendant  fraudulently  de- 
ceived and  caused  the  plaintiff  to  be  deceived, 
and  that  by  means,  etc.,  the  plaintiff  has  lost 
his  goods  and  the  value  thereof.  The  third 
count  charges  that  the  defendant,  intending  to 
deceive  and  defraud  the  plaintiff,  wrongfully 
and  deceitfully  encouraged  and  persuaded  him 
to  sell  and  deliver  to  Baker,  divers  goods,  etc., 
of  the  value  of  $2,000,  upon  trust  and  credit, 
and  that  for  that  purpose  he  falsely,  deceitfully 
and  fraudulently  induced  and  persuaded  E. 
Wilson.  Jr.,  to  assist  Baker  to  procure  goods 
on  credit  from  the  plaintiff,  Baker  being  at  the 
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time  largely  indebted  to  the  defendant,  and  he 
knowing  that  Baker  was  not  worthy  of  trust 
and  credit  ;  that  Wilson  did  assist  Baker  to 
purchase  goods  of  the  plaintiff  on  credit,  and 
that  the  plaintiff,  confiding  in  the  representa- 
tions of  the  defendant  and  of  Wilson,  at  the  in- 
stance of  the  defendant,  sold  and  delivered 
goods  of  the  value  of  $2,000,  upon  credit  to 
Baker  ;  whereas,  at  the  time  of  such  represen- 
tations, Baker  was  largely  indebted  to  the  de- 
fendant, and  was  not  safely  to  be  trusted  and 
iven  credit  to,  as  the  defendant  *well  [*12 
:new  ;  concluding  with  an  averment  that  the 
defendant  fraudulently  deceived  and  caused 
the  plaintiff  to  be  deceived,  and  that  by  means, 
etc.,  the  plaintiff  has  lost  his  goods  and  the 
value  thereof.  The  defendant  pleaded  the  gen- 
eral issue. 

In  Nov.,  1825,  Baker  bought  goods  of  the 
plaintiff  on  credit,  to  the  amount  of  $1,647.38; 
the  sale  was  made  by  a  clerk  of  the  plaintiff  of 
the  name  of  Havens;  when  Baker  first  intro- 
duced himself,  he  showed  Havens  a  letter  of 
recommendation  from  a  Mr.  Hickcox,  a  mer- 
chant at  Buffalo,  addressed  to  a  mercantile 
house  in  N.  Y.,  of  whom  inquiries  were  made 
by  the  plaintiff;  Baker  also  gave  a  reference  to 
a  Mr.  Wilson,  a  dealer  in  provisions  in  N.  Y. ; 
Havens  called  on  Wilson,  who  said  he  had 
some  knowledge  of  Baker,  and  mentioned  that 
he  had  received  a  letter  from  Addington,  but 
did  not  show  it;  and  in  answer  to  an  inquiry 
of  Havens  whether  he  would  trust  Baker,  said 
that  if  he  was  selling  goods,  he  would  sell  to 
Baker  on  Addington's  recommendation.  The 
plaintiff  did  not  know  Addington,  nor  was 
Wilson  Acquainted  with  the  plaintiff;  when 
Havens  called  on  Wilson,  he  understood  he 
was  a  clerk  in  a  store.  The  letter  referred  to 
by  Wilson,  was  produced  on  the  trial;  it  is 
dated  Nov.  1,  1825,  and  is  in  these  words: 
"  The  bearer,  Mr.  E  W.  Baker,  is  the  name 
who  I  informed  you  when  at  Utica,  I  had 
agreed  with  for  beef,  and  would  drive  to  the 
Palmyra  establishment;  he  has  had  327  bbls. 
packed  there,  marked  with  my  name,  and  for- 
warded to  your  yard.  The  beef  I  have  pur- 
chased shall  start  for  your  place  next  week. 
Mr.  Richards  and  myself  have  had  some  diffi- 
culty, of  which  I  shall  inform  you  when  at 
your  place,  and  look  to  you  for  justice.  Mr. 
Baker  is  going  to  your  place  to  buy  goods;  he 
has  been  a  merchant  some  years  at  Aurora, 
Erie  County;  has  bought  his  goods  at  Buffalo, 
Utica  and  elsewhere,  heretofore;  any  assist- 
ance you  may  give  him  by  way  of  buying, 
woula  be  thankfully  acknowledged,  he  being 
an  acquaintance  of  mine."  At  the  time  of  the 
writing  of  this  letter,  Addington  held  two 
judgments  against  Baker,  one  for  $460,  en- 
tered in  July.  1823;  another f or  $l,000,entered 
Aug.,  1823,  and  at  the  same  time  held  a  bond 
and  warrant,  authorizing  a  confession  of  judg- 
ment for  $760,  which  was  entered  in  Jan., 
1826.  Shortly  previous  to  obtaining  the  goods 
of  *plaintiff,  Baker,  on  his  way  to  N.  Y.[*13 
from  Aurora,  in  the  County  of  Erie,  called  on 
Addington,  who  is  his  uncle,  at  Paris,  in  the 
County  of  Oneida,  and  gave  him  an  order  for 
327  barrels  of  beef  which  he  had  packed  at 
Palmyra,  and  for  3,700  weight  of  tallow,  and 
received  from  him  the  letter  directed  to  Wil- 
son. Soon  after  Baker  left  for  N.  Y.,  Adding- 
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ton,  in  speaking  of  him,  said  that  Baker's  af- 
fairs were  so  deranged  that  he  could  not  get 
along;  that  he  must  fail,  and  that  he  had  ad- 
vised him  to  go  to  N.  Y.  and  get  what  goods 
he  could.  On  being  told  that  such  was  not  a 
moral  course,  and  that  a  man  had  better  stop 
when  he  found  that  he  was  not  able  to  pay 
his  debts,  Addington  replied  that  he  thought 
not  in  that  case,  Baker  owed  him  a  consider- 
able sum,  that  he  would  be  able  to  get  his  pay, 
and  he  thought  Baker  would  have  enough  left 
to  compromise  with  his  creditors.  On  Baker's 
way  home  from  N.  Y.,  Addington  advanced 
him  $1,000,  to  enable  him  to  quiet  his  credit- 
ors in  Albany,  where  he  owed  about  $4,000, 
for  goods  contracted  the  previous  year.  The 
goods  he  purchased  in  N.  Y.  amounted  to  be- 
tween $3,500  and  $4,000;  they  arrived  at  Au- 
rora in  December.  About  six  weeks  before 
his  failure,  Baker  sent  word  to  Addington  to 
come  and  sell  him  out;  and  Mar.  1,  1826,  exe- 
cutions were  issued  on  the  three  judgments  of 
Addington,  there  then  being  no  other  judg- 
ments against  Baker;  and  all  the  goods  in  two 
stores  occupied  by  him,  one  at  Aurora  and 
the  other  at  Wales,  were  sold  and  bought  in 
by  Addington.  From  the  time  of  the  sale  un- 
der the  executions  in  Mar. ,  1826,  until  shortly 
before  the  trial  in  Sep.,  1829,  Baker  had 
charge  of  the  goods,  for  the  purpose  of  selling 
them,  as  the  agent  of  Addington.  After  the 
sale,  Addington  offered  to  turn  out  property 
on  the  plaintiff's  debt,  to  the  amount  of  ten 
shillings  on  the  pound;  and  in  the  spring  of 
1826,  made  a  similar  offer  to  another  creditor, 
and  made  a  compromise  with  another,  at  6s. 
8d.  on  the  pdund.  After  the  goods  were  de- 
livered to  Baker  and  shipped  by  him  on  board 
a  steamboat,  Havens,  the  clerk  of  the  plaintiff, 
doubting  whether  he  had  made  a  good  sale, 
consulted  with  the  plaintiff  as  to  the  propriety 
of  pursuing  the  goods;  he  then  saw  Wilson  a 
second  time,  and  the  project  of  pursuing  the 
goods  was  abandoned,  in  consequence  of  what 
1 4*J  *was  said  by  Wilson  in  that  interview. 
Baker,  examined  as  a  witness  on  the  part  of  the 
defendant,  proved  the  statements  in  the  letter 
to  Wilson,  in  respect  to  himself,  to  be  true.  He 
said  the  letter  was  delivered  to  him  sealed,  and 
that  he  knew  not  its  contents  until  it  was  read 
on  the  trial;  and  denied  all  collusion  between 
him  and  Addington  as  to  purchasing  goods  in 
N.  Y.  for  the  purpose  of  subjecting  them  to 
Addington's  claim,  or  satisfying  his  debt.  He 
acknowledged  that  he  referred  Havens  to  Wil- 
son, but  said  he  did  so  previous  to  delivering 
the  letter  to  Wilson,  which  he  stated  was  not 
delivered  until  after  the  goods  obtained  by  him 
of  the  plaintiff,  were  shipped  on  board  a  steam- 
boat. As  to  the  time  of  the  delivery  of  the  let- 
ter to  Wilson,  the  testimony  was  contradict- 
ory. Previous  to  producing  witnesses  on  his 
part,  the  defendant  moved  for  a  nonsuit,  be- 
cause the  letter  to  Wilson  did  not  contain  any 
false  recommendation  of  Baker  as  a  man 
worthy  of  credit;  that  it  was  not  written  to  de- 
fraud the  plaintiff,  who  knew  not  Addington; 
that  it  was  never  exhibited  to,  or  seen  by  the 
plaintiff  or  his  clerk;  and  that  the  proof  varied 
from  the  declaration  in  that  the  representation, 
if  any,  was  made  to  the  clerk;  whereas,  in  the 
declaration  it  was  charged  to  have  been  made 
to  the  plaintiff.  The  judge  refused  to  nonsuit 
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the  plaintiff , and  after  the  testimony  was  closed, 
charged  the  jury  that  although  the  statements 
in  the  letter  from  Addington  to  Wilson  were 
true,  the  action  was  sustainable  on  the  ground 
that  the  letter  did  not  disclose  the  truth  by 
communicating  the  fact  of  the  outstanding 
judgments  against  Baker,  which  Addington 
should  have  communicated,  and  that  withhold- 
ing the  truth  under  such  circumstances,  ren- 
ders a  party  equally  liable  as  communicating 
a  falsehood;  that  withholding  such  fact  was 
not  only  evidence  of  falsehood,  but  of  a  fraudu- 
lent intent  on  the  part  of  the  defendant  to  en- 
able Baker  to  obtain  the  goods  from  the  plaint- 
iff; that  Addington  was  responsible  for  the 
representations  of  Wilson,  made  in  conse- 
quence of  the  want  of  necessary  information; 
that  he  was  so  responsible,  if  the  plaintiff  was 
moved  in  giving  the  credit  to  Baker  by  the 
representations  of  Wilson,  notwithstanding 
other  recommendations  and  references  made, 
operated  upon  the  mind  of  the  plaintiff  in  in- 
ducing him  to  give  credit  to  Baker;  that  inas- 
much as  the  plaintiff  had  the  right  to  pursue 
*the  property  while  in  transitu,  he  was  [*15 
entitled  to  recover,  if  he  was  prevented  by  the 
recommendation  of  Wilson,  from  pursuing  the 
property  after  it  was  delivered  on  board  the 
vessel,  the  same  as  if  he  had  originally  been  in- 
duced to  sell  or  deliver  the  goods  by  reason  of 
such  recommendation.  The  counsel  for  the 
defendant  requested  the  judge  to  charge  the 
jury,  that  to  entitle  the  plaintiff  to  recover, 
there  must  be  not  only  a  false  representation, 
but  some  deceit  must  be  practiced  for  the  pur- 
pose of  throwing  the  plaintiff  off  his  guard. 
Instead  of  doing  so,  he  charged  that  it  was 
enough,  if  there  was  a  false  representation, 
with  afraudulentintent;  and  further  instructed 
the  jury  that  if  they  should  consider  the  plaint- 
iff entitled  to  recover,  he  would  be  entitled 
not  only  to  the  amount  of  the  goods  sold,  with 
the  interest  of  the  same,  but  also  to  exemplary 
damages.  The  defendant  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $2,564.84  damages.  The  defend- 
ant moved  for  a  new  trial,  and  in  arrest  of 
judgment;  which  motions  were  brought  on  to 
argument  at  the  same  time. 

Mesm-s.  W.  H.  Maynard  and  D.  Selden, 
for  defendant,  insisted  that  the  principles  of 
.the  case  of  Pasley  v.  Freeman,  3  T.  R.,  51, 
ought  not  to  be  extended,  and  in  support  of 
that  proposition,  cited  Ward  v.  Center,  3  Johns., 
271.  That  the  law  of  the  case  of  Pasley  v. 
Freeman  had  been  supported  in  England  only 
by  a  constant  struggle,  and  that  no  action  there 
had  been  subsequently  maintained,  but  when 
it  had  been  manifestly  shown  that  the  intent 
of  the  party  making  the  affirmation  was  to  de- 
fraud the  party  injured.  That  the  letter  from 
the  defendant  to  Wilson  cannot  be  considered 
to  have  been  written  with  the  intention  to  de- 
fraud anyone,  especially  the  plaintiff.  It  con- 
tains no  recommendation;  and  although  Wil- 
son so  considered  it,  the  defendant  should  not 
be  held  responsible  for  his  erroneous  conclu- 
sion of  its  purport.  Had  the  letter  been  seen 
by  the  plaintiff  or  his  agent,  the  credit  in  ques- 
tion, most  probably,  would  not  have  been  giv- 
en, or  at  least,  not  "on  the  strength  of  the  letter. 
To  render  a  party  liable  for  deceit,  such  means 
must  be  used  as  are  likely  to  impose  upon  a 
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person  of  ordinary  prudence  and  circumspec- 
tion— to  throw  him  off  his  guard  on  a  point 
where  he  might  reasonably  place  confidence  in 
1O*]  the  representation  *made.  1  Stark.,  61; 
12  East,  631;  2  Stark.  Ev.,  467.  There  is  noth- 
ing in  this  letter  calculated  to  mislead  or  de- 
ceive ;  it  is  a  general  letter  of  introduction,  and 
no  case  has  as  yet  been  decided  where  even  on 
a  general  letter  of  recommendation,  an  action 
lias  been  sustained;  it  has  always  been  required 
that  an  intent  to  defraud  the  party  injured, 
should  be  shown.  The  judge  erred  in  his 
charge  to  the  jury.  The  credit  to  Baker  was 
xiven  as  much  on  the  strength  of  the  letter  of 
Hickcox  as  on  that  of  the  defendant,  if  not 
more  so;  and  where  injury  arises  partly  from 
one  source  and  partly  from  another,  the  ac- 
tion does  not  lie;  the  damage  must  be  the 
natural  consequence  of  the  wrongful  act  im- 
puted to  the  defendant.  8  East,  1;  19  Johns., 
228.  The  doctrine  of  stoppage  in  transitu  is 
totally  inapplicable  to  the  case,  and  the  jury 
were  misled  by  reference  to  it,  1  Esp.,  290;  so, 
also,  they  were  misinstructed  on  the  subject  of 
damages.  8  East,  1;  2  Stark.  Ev.,  872;  13 
Johns.,  402;  19  Id.,  228;  3  Wend.,  291.  Proof 
of  an  affirmation  to  the  clerk,  does  not  support 
a  declaration  stating  the  affirmation  to  have 
been  made  to  the  principal.  2  Chit.,  278;  2 
East,  92;  3  Bos.  &  P.,  367;  9  Cow.,  578.  The 
two  last  counts  contain  no  averment  of  a  false 
allegation  by  the  defendant. 

Messrs.  B.  F.  Butler  and  S.  P.  Staples, 
for  plaintiff .  The  decision  in  Pasleyv.  Freeman 
is  based  upon  the  plainest  principles  of  natural 
j  ustice  and  universal  jurisprudence ;  and  though 
in  Ward  v.  Center,  Van  Ness,  J.,  appeared  dis- 
posed to  fix  a  limit  to  the  action,  this  court  in 
subsequent  cases  have  fully  recognized  and 
sanctioned  the  doctrine  of  Pasley  v.  Freeman. 
See  6  Johns.,  182  ;  8  Id.,  19,  and  13  Id.,  224. 
See,  also,  2  Kent.  Com.,  384.  A  false  represen- 
tation may  be  made,  not  only  by  a  direct  affir- 
mation, but  by  any  thing  which  produces  the 
effect  to  deceive.  The  fact  that  the  greater 
part  of  the  circumstances  alluded  to  in  the  let- 
ter were  true, was  calculated  effectually  to  pro- 
mote the  deception.  Wilson  understood  the 
letter  as  desiring  him  to  recommend  Baker, 
and  what  he  said  was  in  strict  conformity  to  its 
purport;  the  impression  made  upon  his  mind 
he  had  a  right  to  communicate,  and  if  the  let. 
ter  was  written  with  a  fraudulent  intent,  the 
defendant  is  liable.  Recoveries  have  been  had 
more  frequently  for  the  suppression  of  facts 
17*]  than  for  *the  affirmation  of  falsehoods. 
3  Johns.,  270;  6  Id.,  181;  13  Id.,  325;  3  Bos.  & 
P.,  372.  It  is  not  necessary  there  should  beau 
intent  to  defraud  some  particular  individual  ; 
if  there  was  a  general  intent  to  defraud,  it  is 
enough  to  charge  the  party.  It  injury  ensues 
to  any  one,  the  writer  is  liable  for  the  conse- 
quences, 6  Ves.,  Jr.,  192;  if  the  intent  be  fraud- 
ulent, though  not  pointed  at  the  party  injured, 
the  action  lies.  13  Ves.,  132.  The  case  in  2 
Day,  205,  goes  further  than  the  case  at  bar  ; 
there  the  persons  recommending  were  not  re- 
quested lo  do  so;  here  Wilson  must  be  consid- 
ered a«  the  agent  of  the  defendant.  Paley, 
Ag..  190,  195,  196.  It  was  not  necessary  that 
the  letter  should  have  been  exhibited  to  the 
plaintiff  ;  lie  might  rely  on  the  representation 
of  Wilson,  he  not  having  gone  beyond  the  let- 
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ter.  Nor  was  it  necessary  that  the  representa- 
tion should  be  alleged  to  have  been  made  to 
the  clerk;  had  it  been  so  alleged,  the  declara- 
tion would  have  been  good,  but  it  was  not  nec- 
essary ;  as  well  in  every  case  of  .contract  with 
an  agent  might  it  be  required  that  the  fact  of 
the  con  tract  having  been  made  with  him  should 
be  stated  ;  even  in  cases  of  tort  it  is  not  neces- 
sary, 1  Ld.  Raym.,  264;  6  T.  R.,  649;  besides,  if 
there  was  a  variance,  the  evidence  should  have 
been  objected  to.  All  the  counts  are  good  ; 
each  alleges  fraud  and  deceit  on  the  part  of  the 
defendant,  and  damage  or  injury  on  the  part 
of  the  plaintiff,  although  the  modus  operandi  is 
not  stated  in  each;  it  is  denied,  however,  that 
it  is  necessary  to  set  forth  the  means.  Willes, 
577  ;  1  Chit.,  404  ;  1  Day,  183.  The  last  two 
counts  are  good  by  reference  to  the  first,  and 
by  the  general  conclusion.  1  Chit. ,  398.  The 
sound  sense  of  the  rule  on  this  subject  is,  that 
if  the  evidence  applies  to  one  good  count,  the 
judgment  will  not  be  arrested,  although  some 
of  the  counts  be  bad.  1  Johns.,  505  ;  15  Id., 
381  ;  9  Cow.,  152.  The  charge  of  the  judge 
was  substantially  correct ;  but  if  erroneous  on 
any  particular  point,  the  plaintiff  being  entitled 
to  recover,  the  verdict  will  not  for  that  cause 
be  set  aside. 

By  the  Court,  Savage,  Gh.  J.  To  aid  in  de- 
termining whether  any  canse  of  action  is  stated 
in  this  declaration,  it  will  be  useful  to  look  at 
the  cases  which  have  been  decided, *and*  [*1 8 
see  what  principles  relating  to  this  subject  have 
been  settled.  The  first  adjudged  case  upon 
this  subject  is  Pasley  v.  Freeman,  3  T.  R.,  51, 
which  was  an  action  in  the  nature  of  a  writ  of 
deceit.  After  verdict,  a  motion  was  made  in 
arrest;  the  third  count  was  like  the  first  in  this 
declaration,  which  is  conceded  to  be  good  in 
form  and  substance.  The  point  decided  in  that 
case  is,  that  a  false  affirmation,  made  by  the 
defendant  with  intent  to  defraud  the  plaintiff, 
whereby  the  plaintiff  sustains  damage,  is  the 
ground  of  an  action  on  the  case,  in  the  nature 
of  a  deceit.  It  is  not  necessary  that  the  defend- 
ant should  be  benefited  by  the  fraud,  or  that 
there  should  be  collusion  between  the  defend- 
ant and  the  person  benefited.  The  judges  gave 
their  opinions  seriatim.  Grose,  J.,  contended 
that  the  action  could  not  be  be  sustained  ; 
which  he  stated  to  be  brought  against  the  de- 
fendant for  telling  a  lie  respecting  the  credit  of 
a  third  person, with  intent  to  deceive,  whereby 
the  plaintiff  was  damnified.  Buller,  J.,  says  : 
' '  I  agree  that  an  action  cannot  be  supported 
for  telling  a  bare  naked  lie,"  which  he  defines 
to  be  saying  a  thing  which  is  false,  knowingly 
or  not.without  any  design  to  injure  or  deceive 
any  person;  but  a  deceit  is  more  than  a  lie,  on 
account  of  being  connected  with  some  dealing, 
and  the  injury  which  it  is  calculated  to  occa- 
sion to  another  person.  Ashurst,  J.,  says:  "In 
order  to  make  it  (a  lie)  actionable,  it  must  be 
accompanied  with  the  circumstances  that  the 
defendant,  intending  to  deceive  and  defraud 
the  plaintiff,  did  deceitfully  encourage  and 
persuade  him  to  do  the  act,  and  for  that  pur- 
pose made  the  false  affirmation,  in  consequence 
of  which  he  did  the  act."  Ld.  Kenyon  also 
concurred,  and  remarked,  as  to  this  particular 
point,  that  it  was  contended  that  the  action 
could  not  be  maintained  for  telling  a  naked 
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lie;  but  that  proposition  is  to ibe  taken  submodo. 
If,  indeed,  no  injury  is  occasioned  by  the  lie,  it 
is  not  actionable  ;  but  if  it  be  attended  with 
damage,  it  then  becomes  the  subject  of  an  ac- 
tion. He  emphasizes  that  the  defendant  fraud- 
ulently, and  with  design  to  deceive  the  plaint- 
iffs, made  the  false  affirmation,  by  which  the 
plaintiffs  sustained  damage;  and  concludes  by 
saying  that  the  action  is  maintainable,  on  the 
ground  of  deceit  in  the  defendant,  and  injury 
and  loss  to  the  plaintiffs.  This  decision  was 
made  in  1789,  and  it  seems  that  the  principles 
19*Jupon  which  an  action  of  *deceit  is  found- 
ed had  not  before  been  applied  to  such  a  case. 
The  case.however,  seems  to  have  been  approved 
by  the  bar;  for  Ld.  Eldon  informs  us,  in  Evans 
v.  Birknell,  6  Ves.,  186,  that  though  he  doubt- 
ed the  principles  of  it  and,  when  Chief  Justice 
of  the  C.  P.,  offered  counsel  the  privilege  of 
making  a  special  verdict,  yet  that  offer  was  uni- 
formly rejected.  Such  was  the  hostility  of 
this  learned  judge  to  the  principle  of  this  case, 
that  though  he  could  not  prevail  on  counsel  to 
make  a  special  verdict  for  the  purpose  of  re- 
viewing the  principle,  yet  he  took  pains  to  im- 
press upon  the  jury  the  danger  of  finding  ver- 
dicts upon  such  principles,  and  so  far  succeed- 
ed that  the  plaintiffs  in  such  actions  seldom  ob- 
tained verdicts  before  him.  He  speaks  of  this 
as  of  frequent  occurrence.  There  must,  there- 
fore, have  been  many  such  actions  brought,  for 
Ld.  Eldon  was  only  about  two  years  Chief  Jus- 
tice of  the  C.  P.,  before  his  appointment  to  the 
office  of  Lord  Chancellor;  and  he  took  occasion 
as  soon  as  he  left  the  C.  P.,  before  a  term  had 
intervened,  to  repudiate  the  doctrine  of  that 
case.  This  was  in  July,  1801.  In  November  of 
the  same  year  the  case  of  Haycraft  v.  Creasy,  2 
East,  92,  came  on  in  the  K.  B.  The  declaration 
charged  the  representations  to  be  false,  fraudu- 
lent and  deceitful.  On  the  trial  before  Ld.  Ken- 
yon  the  representations  were  proved,  but  it  was 
shown  to  the  jury  that  the  defendant  was  the 
dupe  of  the  artifices  of  the  person  he  had  recom- 
mended, and  strong  evidence  to  show  that  there 
had  been  no  fraud  on  the  part  of  the  defendant. 
After  a  verdict  in  favor  of  the  plaintiff,  a  mo- 
tion was  made  for  a  new  trial,  on  the  ground 
that  there  was  no  fraud  or  deceit  in  the  defend- 
ant, but  that  he  in  fact  believed  the  representa- 
tions he  made  to  be  true ;  and  that  without 
fraud  the  action  was  not  maintainable,  though 
the  representation  turned  out  to  be  false.  Be- 
fore the  decision  of  this  case,  changes  had  tak- 
en place  on  the  Bench;  Mr.  Justice  Buller  had 
been  transferred  to  the  C.  P.,  and  Lawrence, 
Justice,  in  that  court  took  the  place  of  Buller. 
Ashurst,  «/.,  had  resigned,  and  Le  Blanc  was 
appointed  in  his  place.  Ld.  Kenyon  and  Mr. 
Justice  Grose  remained,  and  they  retained  the 
same  opposite  opinions  which  they  had  ex- 
pressed in  Pasley  v.  Freeman.  Ld.  Kenyon 
seemed  inclined  to  go  further,  and  held  it 
fraudulent  in  the  defendant  to  assert  positive- 
2O*]  ly  of  his  own  knowledge, *that  which  he 
•did  not  know  to  be  true — the  solvency  of  Miss 
Robertson,  the  person  credited  upon  the  de- 
fendant's recommendation.  Grose,  J.,  admit- 
ted the  authority  of  Pasley  v.  Freeman, although 
he  could  not  understand  the  principle  upon 
which  it  was  decided,  but  held  that  as  fraud 
was  the  foundation  of  the  action,  and  as  there 
Avas  no  evidence  that  the  defendant  meant  to 
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assert  a  falsehood,  and  thereby  mislead  the 
plaintiff,  there  was  no  fraud  in  the  transaction. 
Lawrence  and  Le  Blanc  concurred  with  Grose, 
J.,  that  there  was  no  fraud  in  the  defendant's 
representations,  and  that  to  support  the  action, 
the  representation  must  be  made  malo  animo. 
The  doctrine  established  by  these  cases  is,  that 
in  order  to  subject  a  defendant  to  damages  for 
a  false  representation  as  to  the  credit  of  a 
third  person,  the  representation  must  not 
only  be  false,  but  fraudulent,  with  intent  to 
deceive. 

In  Scott  v.  Lara,  Peake  Gas.,  226,  at  N.  P., 
Ld.  Kenyon  decided  that  to  subject  the  de- 
fendant to  an  action  by  the  plaintiff,  the  de- 
fendant must  make  the  communication  for  the 
purpose  of  imposing  upon  the  plaintiff,  and  that 
the  plaintiff  relying  upon  the  information  so 
received,  sustained  an  injury. 

In  Eyre  v.  Durnsford,  1  East.,  327,  it  was 
held  that  a  person  inquired  of  as  to  the  cir- 
cumstances of  another,  is  not  bound  to  give 
any  answer;  but  if  he  answers  the  inquiry,  he 
is  bound  in  justice  and  common  honesty,  to 
give  a  fair  representation  of  what  he  knows. 
Fraud  may  consist  in  the  suppression  of  the 
truth,  as  well  as  in  the  assertion  of  a  false- 
hood ;  and  the  action  lies  in  either  case  if  the 
intention  to  deceive  exists,  and  is  the  cause  of 
the  suppression  of  thp  truth,  or  the  assertion 
of  the  falsehood.  And  in  Burton  v.  Loyd,  3 
Esp.,  207,  Ld.  Kenyon  said  the  action  was 
founded  on  all  the  moral  rules  which  ought 
to  govern  society;  that  when  a  character  was 
asked  of  any  man  in  trade,  to  whom  the  party 
inquiring  was  about  to  give  credit,  all  the  cir- 
cumstances within  the  person's  knowledge 
ought  to  be  stated,  and  the  party  left  to  judge 
for  himself,  whether  he  would  give  credit  or 
not.  In  Hamar  v.  Alexander,  5  Bos.  &P.,  241, 
it  appeared  that  the  false  representation  was 
made  with  a  view  to  obtain  goods  upon  credit, 
and  that  they  might  be  consigned  to  a  house 
in  which  the  defendant  was  connected.  Sir 
J.  Mansfield  thought  it  a  case  *upon  [*21 
which  an  action  should  be  maintained,  if  Pas- 
ley  v.  Freeman  had  never  been  decided.  This 
was  a  case  of  a  gross  fraud. 

The  first  case  in  this  court  was  that  of  Ward 
v.  Center,  3  Johns.,  271.  There  the  defendant 
had  said  to  the  plaintiff's  clerk  that  one  Brown 
was  a  responsible  man,  worth  $5,000  ;  that  he 
had  been  punctual  in  his  payments  as  far  as 
he,  the  defendant,  had  had  dealings  with  him. 
On  this  recommendation  the  clerk  sold  the 
goods  to  Brown.  The  defendant  did  not  com- 
municate the  fact  that  he  had  a  bond  and  war- 
rant to  confess  judgment  for  upwards  of  $2,000. 
It  was  proved  that  judgment  was  entered  on 
this  warrant  a  few  days  after  the  sale  of  the 
goods,  an  execution  issued,  and  the  goods  lev- 
ied on  and  sold.  Before  the  goods  were  sold, 
the  plaintiff  stated  to  the  defendant  that  he  had 
falsely  recommended  Brown,  and  offered  to 
take  back  the  goods,  which  was  refused.  Af- 
ter a  verdict  for  the  plaintiff,  a  motion  was 
made  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence.  Van  Ness,  J., 
seems  to  doubt  as  to  the  correctness  of  the  case 
of  Pasley  v.  Freeman  ;  but  the  motion  was  de- 
nied, on  the  ground  thai  the  defendant  did  not 
communicate  the  fact  of  his  having  a  bond  and 
warrant  to  confess  judgment.  Spencer «/.,  ex- 
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pressed  himself  satisfied  with  the  verdict.  The 
case  of  Upton  v.  Vail,  6  Johns.,  181,  brought  be 
fore  the  court  directly  the  question  whether  the 
action  would  lie.  In  that  case, Upton.the  defend- 
ant in  the  court  below,  had  a  judgment  bond 
against  one  Brown,  and  went  with  him  to  Vail, 
to  whom  he  recommended  him  to  be  as  good 
as  any  man  for  the  amount  sold  to  him;  about 
two  weeks  after,  Upton  issued  an  execution, 
and  sold  all  Brown's  property,  and  among  the 
rest  the  property  purchased  of  Vail.  A  recov- 
ery was  had  by  Vail  against  Upton  in  the  court 
below,  and  that  judgment  was  'affirmed  in  this 
court.  Kent,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  referring  to  the  English 
cases,  expresses  his  decided  approbation  of  the 
principle  on  which  the  action  is  sustained,  and 
adds  :  "  But  independent  of  the  English  cases, 
I  place  my  opinion  upon  the  broad  doctrine 
that  fraud  and  damage  coupled  together  will 
sustain  an  action.  But  the  simple  fact  of  mis- 
representation,unconnected  with  fraudulentde- 
22*]  sign,  is  not  *sufflcient.  8  Johns.,  25.  In 
OaUager  v.  Brunei,  6  Cow.,  350,  the  general 
principles  on  which  this  class  of  cases  rest  are 
recognized.  Mr.  Justice  Woodworth  cites  with 
approbation  the  language  of  Ld.  Erskine,  in  13 
Ves.,  131,  that  there  must  be  knowledge  at  the 
time  of  the  falsity  of  the  affirmation  ;  that  is 
the  sound  principle.  It  must,  therefore,  be 
considered  settled,  both  in  England  and  in 
this  State,  that  an  action  lies  for  a  false  re- 
commendation of  a  third  person,  by  which  the 
plaintiff  sustains  damage,  provided  such  re- 
commendation be  made  with  an  intention  to 
deceive  and  defraud  the  plaintiff.  Such  infor- 
mation must  be  communicated  to  the  plaintiff, 
and  must  be  relied  on,  and  cause  the  damage. 
The  false  representation  may  consist  in  the 
suppression  of  the  truth,  as  well  as  in  the  asser- 
tion of  a  falsehood.  From  many  of  the  cases  it 
seems  a  communication  to  the  clerk  or  agent 
of  the  plaintiff  is  the  same  as  if  directly  made 
to  the  plaintiff  in  person.  It  is  not  essential 
that  the  person  making  the  false  affirmation  is 
to  be  benefited  by  the  fraud.  Nor  is  it  neces- 
sary that  the  intention  should  exist,  to  defraud 
the  plaintiff  in  particular.  If  a  person  intend- 
ing to  defraud  somebody  gives  a  general  rec- 
ommendation of  credit  to  an  insolvent  person, 
any  one  who  sustains  damage  by  reason  of  such 
recommendation,  is  entitled  to  an  action  for 
such  damage,  grounded  upon  the  fraud.  This 
is  upon  the  same  principle  as  the  case  of  The 
Squib,  2  Bl.,  892,  which  having  passed  through 
several  hands  before  the  plaintiff  lost  his  eye, 
yet  he  sustained  an  action  against  the  person 
who  first  put  it  in  motion.  Within  these  prin- 
ciples it  seems  to  me  that  all  the  counts  are 
good.  It  becomes  necessary,  therefore,  to  in- 
quire whether  the  facts  proved  support  the 
declaration,  or  either  count  in  it,  and  render 
the  defendant  liable  for  the  damage  which  the 
plaintiff  has  sustained. 

The  evidence  in  support  of  the  allegations  in 
the  declaration  consists  of  the  letter  and  the 
circumstances  which  show  the  fraudulent  in- 
tention. So  far  as  the  letter  purports  to  state 
facts,  it  is  not  denied  but  what  they  are  truly 
stated  ;  the  fact  that  the  defendant  had  pur 
chased  Baker's  beef  was  true ;  the  fact  that 
Baker  had  been  a  merchant  some  years  at  Au- 
rora, was  also  true,  though  his  mercantile 
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business  had  not  been  *very  extensive,  [*23- 
nor  of  long  duration  ;  the  fact  that  he  had 
bought  his  goods  at  Buffalo,  Utica  and  else- 
where, was  also  true ;  the  fraud,  if  any,  con- 
sisted in  suppressing  facts  which  were  material 
to  be  communicated  to  a  person  about  to  sell 
goods  to  B.  on  credit,  or  to  any  one  who  was 
to  give  him  assistance  in  buying  goods.  The 
fact  that  the  writer  of  the  letter  had  three  judg- 
ments against  Baker  was  not  communicated, 
though  that  may  perhaps  be  excused  on  the 
ground  that  these  judgments  were  nearly  or 
quite  satified  by  the  beef  which  was  purchased 
of  him  ;  the  fact  that  Baker  was  indebted  in  a 
large  amount  for  the  goods  which  he  had  pre- 
viously purchased,  was  not  communicated;  the 
fact  that  Baker  never  had  any  capital  except 
what  the  defendant  had  furnished,  and  kept 
constantly  covered  by  securities  which  would 
take  preference  of  other  creditors,  was  not  men- 
tioned ;  the  fact  that  Baker  was  his  nephew  is 
not  communicated — he  calls  him  an  acquaint- 
ance ;  the  fact  that  so  embarrassed  were  the 
circumstances  of  Baker,  that  difficulty  was  an- 
ticipated in  his  passage  through  Albany  with 
his  goods  from  N.Y. ;  and  above  all,  the  knowl- 
edge which  the  defendant  seems  to  have  had 
that  Baker  must  fail.  He,  of  course,  would  not 
communicate  the  fact  that  Baker  went  to  N. 
Y.  by  his,  the  defendant's,  advice,  to  purchase 
all  the  goods  he  could  on  credit,  because  he 
might  as  well  fail  for  something  as  nothing,  and 
because  in  that  way  the  defendant  expected  to 
get  his  pay,  and  that  Baker  would  still  have 
enough  left  with  which  to  compromise  with  his 
creditors.  Independent  of  the  testimony  of  the 
three  witnesses  who  proved  the  declaration  of 
the  defendant  in  this  particular,  there  were  ma- 
terial facts  suppressed  in  the  letter  to  Wilson. 
Had  Wilson,  instead  of  the  plaintiff,  sold  the 
goods  to  Baker,  the  letter,  with  the  explanatory 
circumstances,  would  have  placed  his  right  to 
recover  against  the  defendant  beyond  all  doubt. 
It  must  be  conceded,  therefore,  that  there  was 
fraud  enough  in  the  defendant's  representations 
to  subject  him  to  an  action.  It  is  true  that  the 
defendant  says  not  one  word  about  buying  on 
credit,  and  the  letter  may  admit  of  two  con- 
structions: When  he  asks  Wilson  to  aid  Baker 
"  in  the  way  of  buying,"  it  may  be  said  that 
it  was  expected  Wilson  would  advise  Baker 
what  goods  to  purchase,  but  that,  Wilson 
*could  not  do  ;  he  was  not  as  good  a  [*24 
judge  on  that  subject  as  Baker.  Wilson  dealt 
in  provisions  ;  Baker  wanted  dry  goods  and 
groceries.  The  aid,  then,  must  have  been  either 
to  inform  Baker  where  goods  could  be  pur- 
chased, or  to  facilitate  the  purchase  itself.  A 
man  with  money  in  his  pocket  would  need 
no  aid  in  the  City  of  N.  Y.  to  find  the  goods  he 
wanted;  but  if  his  object  was  to  purchase  on 
credit,  then  aid  was  very  important.  Baker  was 
aware  of  this,  for  he  procured  letters  of  recom- 
mendation from  Mr.  Hickcox;  but  if  he  speaks 
the  truth,  he  took  none  from  his  uncle,  the  man 
who  had  set  him  up  and  sustained  him  in 
business.  He  even  says  he  did  not  know  the 
contents  of  the  letter  to  Wilson  ;  if  this  is  so, 
that  fact  may  raise  a  suspicion  that  such  igno- 
rance was  intentional.  Baker  stands  in  a  sus- 
picious situation;  it  is  in  evidence  that  he  made 
false  statements  to  Havens;  and  when  his  tes- 
timony is  contradicted  by  others,  he  ought  not 
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to  be  believed  and,  probably,  was  not  believed 
by  the  jury.  He  swears  that  the  letter  was  not 
delivered  to  Wilson  till  after  the  purchase  was 
complete,  and  the  goods  delivered.  Havens 
and  Wilson  both  contradict  him  in  this  rSspect. 
Havens  says  he  had  two  conversations  with 
Wilson,  when  the  letter  was  mentioned:  these 
conversations  took  place  in  consequence  of  a 
reference  by  Baker  to  Wilson, and  Wilson  knew 
nothing  of  Baker  but  from  the  letter.  It  would 
have  been  idle,  and  not  only  so,  but  suspicious, 
to  make  a  reference  to  a  man  who  had  no  means 
of  giving  a  recommendation.  There  can  be 
no  doubt  that  the  letter  was  delivered  before 
the  reference  was  made.  In  view  of  all  these 
facts  and  circumstances,  I  think  the  jury  were 
justified  in  finding  that  there  was  fraud  enough 
in  the  defendant  to  make  him  liable  to  an  ac- 
tion. But.  it  is  also  necessary  to  inquire  whether 
the  plaintiff  has  sustained  an  injury  by  means 
of  that  fraud.  On  that  point,  Havens,  the 
plaintiff's  clerk,  swears  that  he  would  not  have 
sold  Baker  the  goods  but  for  the  recommenda- 
tion of  Wilson ;  yet  he  never  saw  the  letter,  and 
he  or  the  plaintiff  did  see  Hickcox's  letter.  He 
states  that  Baker's  telling  him  that  he  had  beef 
coming,  had  considerable  influence,  but  he  did 
not  inquire  of  Wilson  how  that  fact  was;  and 
had  he  read  the  letter  he  would  have  seen  that 
the  beef  was  Addington's,  and  that  Baker  had 
not  told  the  truth.  The  jury  believed  that  the 
25*]  *credit  was  given  upon  the  strength  of 
this  recommendation,  and  it  can  hardly  be 
doubted  but  the  letter  was  written  with  an  in- 
tention that  Wilson  should  procure  credit  for 
Baker  for  the  goods  which  he  should  purchase. 
The  subsequent  conduct  of  the  defendant  in 
aiding  Baker  through  Albany  by  advancing 
money,  and  his  subsequent  levy  on  the  goods 
and  sale,  and  putting  Baker  again  in  possession 
as  his  agent,  leave  little  doubt  that  the  effect 
was  such  as  the  cause  was  intended  to  produce. 
My  conclusion  on  the  whole  case  is,  that  the 
evidence  was  sufficient  to  justify  a  verdict  on 
the  ground  of  fraud  in  the  defendant,  and'dam- 
age  to  the  plaintiff  caused  by  that  fraud. 

The  judge, in  his  charge.stated  that  the  facts 
set  forth  in  the  letter  were  true;  but  that  this 
action  was  founded  on  a  fraudulent  conceal- 
ment of  other  facts,  and  a  fradulent  intent  to 
enable  Baker  to  obtain  goods.  That  the  de- 
fendant was  liable  for  Wilson's  recommenda- 
tions, which  were  given  for  want  of  correct 
information.  In  this,  I  think,  the  judge  was 
correct.  If  the  defendant  meant  anything  by 
his  letter,  it  was  to  enable  Wilson  to  aid  Baker 
in  procuring  goods  on  credit ;  he  was  bound, 
therefore, to  give  him  all  the  information, which 
would  enable  him  to  judge  whether  Baker 
could  be  safely  trusted.  He  knew  that  Wilson 
had  no  goods  to  sell,  such  as  Baker  wanted  ; 
he,  therefore,  virtually  constituted  Wilson  his 
agent  to  give  to  others  the  information  con- 
tained in  the  letter,  as  embracing  all  the  facts 
which  ought  to  be  communicated  to  a  merchant 
about  to  sell  goods  to  Baker  on  credit.  In  my 
opinion,  the  judge  was  correct,  too,  in  telling 
the  jury  that  though  other  recommendations 
had  influence  on  the  plaintiff's  mind  ;  yet,  if 
the  recommendation  of  the  defendant  through 
Wilson  was  that  which  procured  the  credit,  the 
plaintiff  was  entitled  to  recover. 

I  am  inclined  to  think  the  doctrine  of  stop- 
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page  in  transit-it  has  nothing  to  do  with  this 
case;  but  as  the  plaintiff's  right  of  recovery  is 
sustained  upon  other  grounds,  what  was  said 
on  that  subject  did  not  prejudice  the  defend- 
ant. The  ground  assumed  by  the  judge  in 
answer  to  the  application  of  the  defendant's 
counsel,  is  the  doctrine  sustained  by  all  the 
cases — that  a  false  representation  with  a  fraud- 
ulent intent  is  enough, when  it  appears  that  the 
plaintiff  relied  on  that  representation,  and  was 
*deceived  by  it.  The  rule  of  damages  laid  [*2ft 
down  to  the  jury  is  not  objectionable.  It  is  not 
the  value  of  the  goods  only  that  a  jury  are  au- 
thorized to  give  in  a  case  like  this;  damages  are 
given,  as  well  to  compensate  the  plaintiff,  as 
to  punish  the  fraud  of  the  defendant.  I  cannot 
say  that  the  damages  in  this  case  are  excessive. 

On  the  whole,  therefore,  lam  of  opinion  that 
a  new  trial  should  be  denied. 

Reversed— 11  Wend.,  374. 

Limited— 51  N.  Y.,  33  (10  Am.  Rep.,  556). 

Cited  in-12  Wend.,  179;  14  Wend.,  130;  16  Wend., 
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Abb.  Pr.,  226:  4  Abb.  N.  8.,  436;  3  Sandf .,  475;  4  Duer, 
260 ;  7  Leg.  Obs.,  23;  9  Leg.  Obs.,  32  ;  42  Mo.  24  ;  41 
Am.  Dee.,  123  (16  Conn.,  71):  45  Am.  Dec.,  598  (15 
Ohio,  659);  46  Am.  Dec.,  606  (27  Me.,  308). 


GUYON  «.  LEWIS. 

Contract — Personal  Liability  of  Agent  on — Dep- 
osition Taken  De  Bene  Esse — Admissibility 
of — Pleading —  Variance. 

Where  an  agreement  was  entered  into  as  between 
A  B,  agent  for  C  D,  of  the  first  part,  and  E  F  of  the 
second  part,  containing  covenants  to  be  performed 
by  the  party  of  the  first  part,and  signed  by  A  B  in  his 
proper  name,  without  the  addition  of  his  character 
as  agent  or  attorney,  it  was  held,  that  A  B  and  not 
C  D  was  the  contracting  party,  and  that  an  action 
for  the  breach  of  the  covenant  lay  against  him. 

Evidence,  preliminary  to  the  introduction  of  a 
deposition  taken  debene  esse,  that  the  party  offering 
it  believed  that  the  witness  was  absent  from  the 
State,  that  the  witness  told  the  party  at  the  time  of 
the  examination  that  he  expected  to  leave  the  State; 
that  previous  to  his  examination  the  party  was  in 
the  habit  of  seeing  him.  but  since  had  not  seen  him, 
was  held  to  be  sufficient,  it  appearing  that  the  wit- 
ness was  a  journeyman  carpenter,  without  a  fixed 
habitation,  and  in  pursuit  of  employment. 

The  omission  to  set  forth  in  a  declaration  the  man- 
ner of  payment  prescribed  in  a  contract,  cannot  be- 
taken advantage  of  as  a  variance,  if  no  question 
arises  in  the  case  upon  that  part  of  the  contract. 

Citations— 7  Cow.,  453 ;  2  Ld.  Raym.,  14 18 ;  6  Johns., 
94 ;  19  Johns.  60. 

ERROR  from  the  N.  Y.  C.  P.  Lewis  sued 
Guyon  in  an  action  of  covenant,  on  cer- 
tain articles  of  agreement  entered  into  between 
the  parties  Nov.  8,  1826,  wherein,  after  de- 
scribing the  parties  as  "H.  G.  G.  of  the  City 
and  State  of  New  York,  agent  for  Isaac  Sini- 
onson,  now  resident  in  Bogota,  Capital  of  Co- 
lombia, South  America,  carpenter,  of  the  first 
part,"  and  "J.  L.  of  the  City  and  State  afore- 
said, carpenter,  of  the  second  part,"  it  was 
stated  that  the  party  of  the  first  part  had  agreed 


NOTE.— Principal  and  agent— Personal  liability  of 
agent  on  contracts  made  by  him.  See  Stone  v.  Wood, 
7  Cow.,  453,  note;  Taft  v.  Brewster,  9  Johns.,  334, 
note. 
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to  find  and  furnish  the  party  of  the  second 
part  with  a  passage  to  Carthagena,  in  South 
America,  and  on  his  arrival  there,  to  furnish 
and  provide  him  a  safe  and  easy  conveyance  by 
land  and  water  to  Bogota  aforesaid,  the  party 
of  the  first  part  to  pay  all  necessary  expenses 
attending  the  passage  from  N.  Y.  to  Bogota, 
27*]  not  to  pay  the  party  of  the  *second  part 
any  wages  or  anything  for  his  time  occupied 
in  the  passage  to  Bogota ;  the  party  of  the 
second  part,  on  his  arrival  at  Bogota,  to  com- 
mence work  at  the  carpenter's  business  for  the 
party  of  the  first  part,  and  continue  with  him 
in  such  employment  during  the  space  of  two' 
years,  for  which  the  party  of  the  first  part 
agreed  to  pay  him  at  the  rate  of  $2.50  per  day. 
In  case  the  party  of  the  second  part  had  a 
mind  to  return  home  to  N.  Y. ,  or  to  go  to  any 
other  part  of  South  America  distant  ten  miles, 
at  the  expiration  of  one  year,  he  was  to  be 
privileged  so  to  do,  he  paying  his  own  expenses; 
but  in~  case  he  remained  two  years,  his  ex- 
penses were  to  be  paid  to  N.  Y".  by  the  party 
of  the  first  part.  The  agreement  then  conclud- 
ed in  these  words  :  "In  witness  whereof  the 
parties  have  hereunto  subscribed  their  names, 
and  hereby  bind  themselves,  in  default  there- 
of, in  the  penal  sum  of  $250,  for  the  faithful 
performance  of  the  above  contract,  the  day 
and  year  first  above  written."  Signed,  "Henry 
O.  Guyon,  [L.  s.]  John  Lewis  [L.  s.]."  The 
plaintiff,  in  his  declaration,  after  substantially 
setting  forth  the  agreement,  averred  that  al- 
though he  left  the  City  of  N.  Y.,and  pro- 
ceeded to  Carthagena,  was  ready  and  offered 
to  proceed  to  Bogota,  requested  the  defendant 
to  furnish  him  with  the  means  of  conveyance 
to  that  place,  was  detained  many  days  in  wait- 
ing for  such  conveyance,  and  did,  and  offered 
to  do  every  thing  incumbent  on  his  part,  yet 
that  the  defendant  did  not  provide  him  with  a 
passage  to  Carthagena,  nor  pay  the  necessary 
expenses  attending  such  passage  ;  nor  did  he 
provide  him  a  conveyance  from  Carthagena  to 
Bogota,  nor  pay  all  necessary  expenses  attend- 
ing the  same  ;  nor  did  the  defendant,  after  the 
arrival  of  the  plaintiff  in  Carthagena,  furnish 
the  plaintiff  any  work  or  employment,  nor  pay 
the  plaintiff  any  money,  whereby  the  defend- 
ant forfeited,  and  became  liable  to  pay  the 
plaintiff,  the  penalty  of  $250,  stipulated,  etc. ; 
concluding,  that  he  had  not  paid  the  said  sum 
of  $250,  and  so  had  not  kept  his  covenant,  etc. 
The  defendant  craved  oyer  of  the  articles  of 
agreement,  and  pleaded  non  estfactum. 

On  trial  of  the  cause,  it  appeared  that  the 
plaintiff  and  two  other  persons  were  engaged 
by  the  defendant,  at  the  request  of  Simonson, 
who  was  at  Bogota,  to  proceed  thither  to  build 
a  house  for  a  Spaniard  there ;  they  went  on 
28*J  to  Carthagena.  *where,  after  remaining 
some  time,  no  conveyance  being  furnished  to 
Bogota,  they  were  told  by  the  agent  of  the  de- 
fendant that  they  must  return  to  the  U.  S. ;  that 
the  country  was  in  a  state  of  war  ;the  plaintiff, 
notwithstanding,  offered  to  proceed  to  Bogota, 
but  it  was  insisted  that  he  should  return,  and 
IK-  did  so  accordingly,  having  been  absent  be- 
tween three  and  four  months.  The  passage  of 
the  plaintiff  to  and  from  Carthagena,  and  his 
board  while  at  Carthagena,  were  paid  by  the 
defendant.  To  show  these  facts,  a  deposition 
of  one  of  the  carpenters  who  went  out  with 
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the  plaintiff,  taken  de  bene  esse,  was  read  in 
evidence,  after  the  plaintiff  had  been  sworn,  to 
prove  the  absence  of  the  witness.  He  stated 
that  he  believed  that  the  witness  was  absent 
from  the  State  ;  that  immediately  after  his  ex- 
amination taken  in  N.  Y.,  he  told  him  he  was 
going  up  the  North  River,  and  expected  to 
leave  the  State  ;  that  previous  to  his  examina- 
tion, he  was  in  the  habit  of  seeing  him,  but 
that  since,  he  had  not  seen  him.  The  deposi- 
tion was  taken  in  Aug. ,  1828,  and  the  trial  was 
in  Jan.,  1829.  The  defendant's  counsel  ob- 
jected that  the  proof  of  the  absence  of  the  wit- 
ness was  not  sufficient  to  justify  the  reading 
of  the  deposition  ;  which  objection  was  over- 
ruled by  the  court,  and  the  defendant  excepted. 
The  deposition  was  substantially  corroborated 
by  the  evidence  of  two  witnesses  examined 
viva  wee.  The  proofs  being  closed,  the  de- 
fendant's counsel  requested  the  court  to  charge 
the  jury  that  the  breaches  assigned  in  the  dec- 
laration, "that  the  defendant  had  not  provided 
the  plaintiff  with  a  passage  to  Carthagena,  nor 
a  conveyance  to  Bogota  ;  nor,  after  his  arrival 
at  Carthagena,  furnished  him  with  work  or 
employment,"  had  not  been  proved  ;  but  in- 
stead of  doing  so,  the  court  charged  the  jury, 
that  if  they  found  the  facts  to  be  that  the  de- 
fendant had  refused  to  forward  the  plaintiff  on 
to  Bogota  from  Carthagena,  and  to  support 
him  any  longer  at  Carthagena,  and  had  not 
provided  him  with  any  work  asa  carpenter  after 
his  arrival  at  Carthagena,  and  had  prohibited 
his  coming  on  to  Bogota  for  the  purpose  of  re- 
ceiving such  employ,  and  had  abandoned  him 
at  Carthagena,  the  breaches  in  the  declaration 
were  made  out,  and  the  plaintiff  would  be  en- 
titled to  recover  damages  for  the  same  ;  to 
which  charge  the  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  *for  [*29 
$235,  on  which  judgment  was  entered.  The 
defendant  sued  out  a  writ  of  error,  and  among 
other  causes  of  error,  assigned  a  variance  be- 
tween the  articles  of  agreement  as  set  forth  in 
the  oyer  and  as  described  in  the  declaration  ;  in 
the  articles  it  being  provided  that  the  wages  to 
be  received  by  the  plaintiff  should  be  paid 
"either  weekly  or  monthly,"  whereas,  no  men- 
tion was  made  of  such  stipulation  in  the  set- 
ting forth  of  the  articles  in  the  declaration. 

Mr.  J.  A.  Collier,  for  plaintiff  in  error. 
Mr.  J.  M.  Bixby,  for  defendant  in  error. 


By  tJie  Court,  Savage,  Ch.  J.  The  first 
question  in  the  order  in  which  the  objections 
arose  in  the  court  below  is,  whether  the  prelimi- 
nary proof  was  sufficient  to  authorize  the  intro- 
duction of  the  deposition  which  was  read  in 
evidence.  This  species  of  evidence  is  only 
admissible  when  it  is  shown  that  the  personal 
attendance  of  the  witness  cannot  be  compelled 
by  the  party  ;  the  court  want  evidence  to  satisfy 
them  of  that  fact.  In  this  case  sufficient  was 
shown  to  authorize  the  introduction  of  the  de- 
position. The  witness  was  a  transient  person , 
having  no  fixed  habitation  anywhere — a  jour- 
neyman carpenter,  who  was  seeking  employ- 
ment, and  said  at  the  time  of  his  examination 
that  he  should  shortly  leave  the  State.  This 
question  is  not  very  important  to  the  decision 
of  this  case,  as  every  important  fact  necessary 
to  sustain  the  plaintiff's  action  proved  by  the 
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deposition,  was  proved  by  other  witnesses  ex- 
amined iu  open  court. 

Another  point  raised  here  is  that  there  was 
a  variance  between  the  contract  declared  on 
and  that  produced  in  evidence.  This  question 
was  not  raised  in  the  court  below  ;  but,  I  ap- 
prehend, if  made  there,  could  not  have  availed 
the  defendant.  There  is  a  variance  in  omitting 
a  few  words  in  that  part  of  the  contract  which 
regulates  the  manner  of  payment  of  wages  ; 
but  as  the  statement  of  that  part  of  the  cove- 
nant was  mere  surplusage,  and  had  no  connec- 
tion with  the  part  on  which  the  action  is 
founded,  the  mistake  can  have  no  possible  ef- 
fect. The  only  breach  proved,  was  that  for 
which  damages  were  given,  to  wit :  the  failure 
to  find  the  plaintiff  a  passage  to  Bogota,  where 
3O*J  *he  was  to  have  been  employed.  The 
judge  placed  the  case  correctly  before  the 

jury- 

The  only  important  question  in  the  case  is, 
whether  Guyon  or  Simonson  was  the  contract- 
ing party.  The  contract  in  question  is  so  pre- 
cisely similar  to  that  on  which  the  action  was 
brought  in  Stone  v.  Wood,  7  Cow.  453,  that  a 
discussion  of  this  question  by  me  would  be  a 
repetition  of  what  was  there  said.  I  understand 
the  point  to  be  as  well  settled  as  any  in  the 
law,  that  an  agent,  to  bind  his  principal,  must 
contract  in  the  principal's  name.  Guyon  should 
have  written  the  name  of  Simonson  as  the  con- 
tracting party.  He  should  have  so  executed 
the  contract  that  an  action  could  have  been 
sustained  upon  it  against  Simonson  ;  no  such 
action  could  be  brought  upon  this  contract. 
Had  Simousou  been  described  in  the  body  of 
the  instrument  as  the  contracting  party,  and 
the  signature  been,  "  Isaac  Simonson,  by  his 
attorney,  Henry  H.  Guyon,"  or  "Henry  H. 
Guyon,  attorney  for  Isaac  Simonson,"  the  con- 
tract would,  on  the  face  of  it,  have  been  the 
contract  of  Simonson  ;  and  he  would  have  been 
liable  for  the  breach  of  it,  on  proving  the  ex- 
ecution by  Guyou  and  his  authority.  But  prov- 
ing that  Guyou  had  authority  to  execute  such 
a  contract  in  Simonson's  name,  does  not  dis- 
charge Guyon,  so  long  as  Guy  on  chose  to  make 
the  con  tract  his  own,  and  not  Simonson's.  This 
case  is  not  at  all  like  the  cases  of  Frontin  v. 
Small,  2  Ld.  Rayrn.,  1418,  and  Bogert  v.  De- 
Bussy,  6  Johns.,  94.  In  each  of  those  cases  the 
attorney  undertook  to  do  what,  upon  the  face 
of  the  contracts,  he  had  no  power  to  do  and, 
therefore,  they  were  held  void.  Is  there  any 
such  difficulty  in  this  case?  It  was  as  com- 
petent for  Guyon  to  contract  with  Lewis  about 
employment  at  Bogota,  as  it  was  for  Simonson; 
not  so  with  the  attorney  who  undertook  to  con- 
vey away,  as  his  own  act,  the  real  property  of 
another  person.  The  distinction  to  me  appears 
very  manifest.  Neither  is  this  case  like  Ran- 
dall v.  Van  Vechten,  19  Johns.,  60.  There  the 
court  held  the  agents  discharged,  because,  by 
the  contract  entered  into,  they  had  afforded  a 
remedy  against  their  principals,  the  corpora- 
tion ;  that  cannot  be  pretended  here.  The  case 
is  precisely  like  Stone  v.  Wood,  and  the  remarks 
made  in  that  case  are  applicable  here. 

Judgment  affirmed,  with  single  costs. 

Cited  in— 3  Den.,  225 ;  69  N.  Y.,  346  (25  Am.  Rep., 
201);  1  Hun,  153  :  25  Hun,  140 ;  3  T.  &  C.,  664 ;  55  How. 
Pr.,  52 ;  1  Abb.  Pr.,  294 :  4  Duer,.253 ;  6  Bos.,  626. 
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*THE  LIFE  AND  FIRE  INSURANCE  [*31 
COMPANY 

v. 

THE  MECHANIC  FIRE  INSURANCE  COM- 
PANY OF  NEW  YORK. 

Corporations  —  Powers  of,  as  to  Loaning  Money  — 
Authority  of  Officers  to  Borrow  —  Refusal  to 
Produce  Corporation  Books  after  Notice  — 
Parol  Evidence,  Admissible  —  Exception  to 
Charge  of  Judge. 

A  president  of  an  Incorporated  company  cannot 
borrow  money  in  the  name  of  the  company  and 
pledge  its  responsibility,  unless  authorized  by  the 
charter  of  the  company,  or  by  a  resolution  or  by- 
law of  the  directors. 

A  corporation  authorized  to  lend  money  only  on 
bond  and  mortgage,  cannot  recover  money  lent  by 
the  corporation,  except  a  bond  and  mortgage  be 
taken  for  its  repayment  ;  every  other  security,  as 
well  as  the  contract  itself,  is  void,  and  not  the  basis 
of  an  action. 

If  the  officers  of  a  company  to  whom  the  busi- 
ness of  making  loans  appropriately  belongs,  make 
an  illegal  loan,  the  company  is  bound  by  their  act. 

The  refusal  to  produce  books  or  papers  upon  no- 
tice given,  does  not  warrant  the  presumption  that 
if  produced  they  would  show  the  facts  to  be  as  al- 
leged by  the  party  giving  notice  ;  the  only  effect  of 
such  refusal  is  that  parol  evidence  of  their  contents 
may  be  given  ;  and  if  such  secondary  evidence  be 
imperfect,  vague,  and  uncertain,  as  to  dates,  sums, 
etc.,  every  intendment  and  presumption  shall  be 
against  the  party  who  might  remove  all  doubt  by 
producing  the  higher  evidence.  Some  general  evi- 
dence of  such  parts  of  their  contents  as  are  applica- 
ble to  the  case  must  first  be  given,  before  any  foun- 
dation is  laid  for  any  inference  or  intendment  on 
account  of  their  non-production. 

An  exception  to  a  cnarge  of  a  judge,  after  a  jury 
have  withdrawn,  will  not  be  received. 

Citations—  18  Johns.,  331;  4  Burr.,  2484;  Laws  of 
1822,  p.  54  ;  19  Johns.,  1  ;  8  Cow.,  20  :  3  Wend.,  583. 


was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  May,   1829,  before  the 
Hon.    Ogden    Edwards,   one    of  the    Circuit 
Judges. 

The  counsel  for  the  plaintiffs,  in  opening 
this  cause,  stated  that  the  plaintiffs'  claim  was 
principally  for  money  lent  by  the  plaintiffs  to 
the  defendants,  and  for  money  had  and  re- 
ceived by  the  defendants  to  the  plaintiffs'  use. 
The  counsel  for  the  defendants  objected  that 
the  parties,  by  their  charters,  had  not  power  to 
engage  in  transactions  of  the  kind  and  that, 
consequently,  such  transactions  being  illegal, 
the  plaintiffs  were  not  entitled  to  recover  money 
so  loaned  or  received.  The  judge  overruled 
the  objection  The  plaintiffs  then  called  a  wit- 
ness, who  testified  that  at  various  times  since 
1822,  loans  were  made  by  the  plaintiffs  to  the 
defendants  ;  the  whole  amount  loaned  was 
about  $18,000,  of  which,  shortly  previous  to 
July  18,  182(5,  there  remained  due  a  balance  of 
upwards  of  *$13,000  ;  the  loans  were  [*32 
made  part  in  cash  and  part  in  checks  drawn 
by  the  secretary  of  the  plaintiffs  ;  the  moneys 
loaned  were  paid  to  John  Franklin,  the  Presi- 
dent of  the  Mechanic  Fire  Insurance  Company, 
who  was  also  a  director  of  the  Life  and  Fire. 
The  witness  stated  that  he  knew  nothing  of  the 
authority  of  Mr.  Franklin  to  borrow  money 
for  the  defendants,  except  that  he  was  their 
president.  The  plaintiffs  having  given  notice 


NOTE.— CnriMrat  ions—  Pouters  of— TJltra  vires.  See 
People  v.  Utica  Ins.  Co.,  15  Johns.,  358,  note ;  New 
Jersey  Protection  and  Lombard  Bank  v.  Thorp,  6 
Cow.,  46,  note;  Beattey  v.  The  Marine  Ins.  Co.,  2 
Johns.,  109,  note;  Mott  v.  Hicks,  1  Cow.,  513,  note. 
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to  the  defendants  to  produce  their  blotter  for 
the  year  1822,  their  pass-book  and  check-book 
with  the  Franklin  Bank  for  the  same  year,. John 
Franklin's  pass-book  and  check-book  with  the 
same  bank  for  that  year,  and  the  cash-book  of 
the  defendants  for  that  year,  or  that  in  default 
of  producing  such  books  parol  evidence  of 
their  contents  would  be  given,  now  called  for 
the  production  of  the  books,  with  which  call 
the  defendants  declined  to  comply;  whereupon 
the  plaintiffs  rested.  The  judge  charged  the 
jury  that  the  main  question  to  be  decided  by 
them  was  whether  John  Franklin  was  duly 
constituted  the  agent  of  the  defendants  ;  that 
such  agency  might  be  proved,  either  by  show- 
ing that,  as  president,  he  was  authorized  by 
the  charter  to  borrow  money,  or  that  he  was 
so  authorized  by  some  resolution  of  the  Board 
of  Directors ;  that  his  agency  might  also  be 
established  by  showing  that  the  acts  of  Frank- 
lin had  been  recognized  by  the  defendants ; 
that  if  the  jury  should  determine  that  Frank- 
lin was  not  such  agent  of  the  defendants,  then 
the  plaintiffs  were  not  entitled  to  recover.  The 
counsel  for  the  plaintiffs  asked  the  cojurt  to 
charge  the  jury  that  the  refusal  of  the  defend- 
ants to  produce  the  books  called  for,  was  pre- 
sumptive evidence  that  in  case  the  books  were 
produced,  they  would  show  a  receipt  of  the 
money  by  the  defendants.  The  judge  charged 
the  jury  that  they  might  give  such  weight  to 
the  refusal  to  produce  the  books  as  they  thought 
proper;  to  which  charge  the  plaintiffs  exoepted. 
After  the  jury  had  withdrawn,  and  before  they 
returned  with  their  verdict,  the  counsel  for  the 
plaintiffs  excepted  to  the  charge  of  the  court, 
in  the  words  following:  "We  intend  to  ex- 
cept, and  do  except  to  so  much  of  the  judge's 
charge  as  imposes  upon  the  plaintiffs  the  neces- 
sity of  proving  that  John  Franklin  was  an 
agent  of  the  defendants;  thathe being  president 
of  the  defendants,  representing  himself  as  agent 
33*J  *of  the  defendants,  the  court  ought  to 
have  charged  the  jury  that  he  was  prima  facie 
to  be  considered  agent."  The  judge  declined 
allowing  such  exception,  because  taken  after 
the  jury  had  withdrawn.  The  jury  found  for 
the  defendants.  The  plaintiffs  moved  for  a 
new  trial. 

Mr.  D.  Selden,  for  the  plaintiffs. 

Mr.  H.  R.  Storrs,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  This  case 
comes  before  the  court  upon  exceptions  taken 
by  the  plaintiffs  to  the  charge  of  the  judge.  I 
think  the  charge  was  substantially  correct.  It 
was  incumbent  upon  the  plaintiffs  to  give  some 
evidence  of  the  authority  of  Mr.  Franklin  to 
borrow  money  for  the  defendants.  Such  au- 
thority is  not  implied  from  his  appointment  as 
president;  as  such,  he  is  merely  the  presiding 
officer  of  the  Board  of  Directors,chosen  by  them 
from  their  own  body,  and  has  no  more  author- 
ity from  the  charter  to  bind  the  Company  by 
any  of  his  acts,  than  any  ather  director  has;  his 
powers  are  such  only  as  the  Board  of  Directors, 
cither  by  their  by-laws  or  otherwise,  think 
proper  to  confer  upon  him.  No  evidence  of  any 
such  delegation  of  power  was  given.  It  does 
not  appear  that  borrowing  money  in  this  man- 
ner was  one  of  the  ordinary  powers  exercised 
by  the  president,  or  that  the  Company  ever 
knew  of  or  ratified  any  of  these  acts.or  similar 
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transactions  in  relation  to  other  companies  or 
individuals.  To  hold  the  defendants  responsi- 
ble upon  this  evidence,  would  be  to  establish 
the  principle  that  the  presidents  of  all  the  in- 
corporated companies  in  the  State  had  author- 
ity, by  virtue  of  their  offices  merely,  without 
reference  to  the  powers  actually  conferred  upon 
them,  to  pledge  the  responsibility  of  the  com- 
panies to  any  extent — a  doctrine  at  war  with 
fundamental  principles,  and  which  would  be 
utterly  subversive  of  the  rights  of  all  the  stock- 
holders in  these  public  associations. 

There  is  not  a  particle  of  evidence  that  the 
defendants  ever  actually  received  any  portion 
of  this  money.  It  is  said,  however,  that  this 
fact  would  have  appeared,  if  the  books  called 
for  had  been  produced,  and  the  judge  erred  in 
not  charging  the  jury  that  the  refusal  of  the 
defendants  to  produce  *those  books,  af-  [*34 
forded  presumptive  or  prima  fade  evidence  of 
that  fact.  I  do  not  understand  the  rule  to  be, 
that  a  party  has  a  right  to  infer,  from  the  re- 
fusal of  his  adversary  to  produce  books  or  pa- 
pers which  may  have  been  called  for.that  if  pro- 
duced, they  would  establish  the  fact  which  he 
alleges  they  would  prove.  The  rule  is  this:  the 
party  in  such  a  case  may  give  secondary  or  pa- 
rol proof  of  the  contents  of  such  books  or  pa- 
pers, if  they  are  shown  or  admitted  to  be  in  the 
possession  of  the  opposite  party;  and  if  such 
secondary  evidence  is  imperfect,  vague  and  un- 
certain as  to  dates,  sums,  boundaries,  etc., 
every  intendment  and  presumption  shall  be 
against  the  party,  who  might  remove  all  doubt 
by  producing  the  higher  evidence.  But  they 
must  be  shown  to  be  in  his  possession,  and 
some  general  evidence  of  such  parts  of  their 
contents  as  are  applicable  to  the  case  must 
first  be  given,  before  any  foundation  is  laid  for 
any  inference  or  intendment  on  account  of  their 
non-production.  The  cases  cited  by  the  plaint- 
iff's counsel  show  this  to  be  the  true  rule.  18 
Johns.,  321;  4  Burr.,  2484. 

The  exception  raised  to  the  charge,  after  the 
jury  had  withdrawn,  was  properly  excluded 
by  the  judge;  it  came  too  late;  it  would  not, 
however,  have  varied  the  case,  as  it  is  substan- 
tially embraced  in  the  first  exception.  This 
disposes  of  the  bill  of  exceptions,  and  the  mo- 
tion for  a  new  trial  must  be  denied. 

But  there  is  a  fundamental  objection  to  the 
plaintiffs'  recovery.  They  have  no  authority 
by  their  charter  to  loan  money,  except  on  bond 
and  mortgage.  Laws  of  1822,  p.  54.  They 
cannot  make  a  valid  contract  of  loan  in  any 
other  manner;  and  therefore  not  only  the  se- 
curity which  may  be  taken,  but  the  contract 
itself  is  void,  and  cannot  be  the  foundation  of 
an  action.  Where  a  corporation  is  prohibited 
from  discounting  notes,  or  taking  any  other 
particular  security,  but  have  a  general  power 
given  them  by  their  charter  to  loan  money,  if 
they  make  a  loan  and  take  the  prohibited  secu- 
rity, the  security  is  void,  but  the  contract  of 
loan  is  valid,  and  the  money  may  be  recovered 
under  the  general  counts;  but  where  not  only 
the  security,  but  the  contract  also  is  illegal,  it 
cannot  be  enforced.  19  Johns.,  1;  8  Cow.,  20; 
3  Wend.,  583.  It  was  contended,  however.by 
the  counsel  for  the  plaintiffs,  that  if  the  loan 
*was  illegal  and  unauthorized, it  must  be  [*35 
considered  the  act  of  the  agents  or  officers  of 
the  Company,  and  not  of  the  Company  itself; 
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and  that  they,  therefore,  ought  to  be  allowed  to 
recover  back  their  property  thus  improperly 
•disposed  of.  This  would  be  a  most  convenient 
distinction  for  corporations  to  establish:  that 
•every  violation  of  their  charter,  or  assumption 
of  unauthorized  power,  on  the  part  of  their 
officers,  although  with  the  full  knowledge  and 
approbation  of  the  directors,  is  to  be  consid- 
ered the  individual  act  of  the  officers,  and  is 
not  to  prejudice  the  Corporation  itself.  There 
would  be  no  possibility  of  ever  convicting  a 
corporation  of  exceeding  its  powers, and  there- 
by forfeiting  ifs  charter  or  incurring  any  other 
penalty,  if  this  principle  could  be  established. 
It  was  not  pretended  that  this  was  not  an  ordi- 
nary business  transaction  on  the  part  of  the 
plaintiffs,  conducted  in  the  usual  manner  and 
by  the  officers  to  whom  it  appropriately  be- 
longed. The  witness  states  that  the  money  was 
loaned  by 'the  plaintiffs.  If  it  were  proved, 
therefore,  that  Franklin  was  the  authorized 
agent  of  the  defendants  in  borrowing  the  mon- 
ey, it  appears  to  me  the  plaintiffs  could  not  re- 
cover it  back. 

Motion  for  new  trial  denied. 

Distinguished— 53  How.  Pr.,  511. 

Corporation,  powers  and  liabilities  of.  Cited  in— 
12  N.  Y.,  501:  15  N.  Y.,  169,  219;  24  N.  Y.,  275;  34  N. 
Y.,  49 ;  71  N.  Y.,  170 ;  29  Barb.,  50 ;  51  How.  Pr.,  6. 

Officers  of.  Cited  in— 22  N.  Y.,  265;  60  N.  Y.,  287 
<19  Am.  Bep.,  184);  11  Hun,  171:  66  Barb.,  408;  55 
How.  Pr.,  371 ;  6  Duer,  5;  3  Bos.,  604  ;  43  Super.,  486; 
S9  U.  S..  682 ;  37  Am.  Dec.,  211  (12  N.  H.,  205). 

Also  cited  in-28  Cal.,266;  29  Mich.,  412;  50  Ind., 
106. 


LOWNDS  v.  REMSEN. 

E»cape  of  Prisoner  in  Execution — Forged  Satis- 
faction- Piece  no  Defense  to  Sheriff  until  Entered 
of  Record — Satisfaction  Piece  not  a  Record — 
Evidence. 

In  an  action  against  a  sheriff  for  the  escape  of  a 
prisoner  in  execution  from  the  limits,a  satisfaction- 
piece  duly  acknowledged  and  filed,  but  no  entry  of 
satisfaction  made  on  the  record,  is  no  defense  to  the 
sheriff,  if  it  be  shown  by  the  plaintiff  that  the  satis- 
faction-piece is  a  forgery. 

A  satisfaction-piece  is  not  a  record;  until  en- 
tered on  the  roll,  it  does  not  partake  of  the  nature 
of  a  record,  nor  does  the  statutory  provision  on  the 
subject  directing  the  mode  of  its  acknowledgment 
.give  it  that  character  or  effect. 

An  entry  of  satisfaction  on  the  docket  of  judg- 
ments is  not  equivalent  to  an  entry  on  the  roll. 

An  entry  on  the  roll  will  not  be  presumed,  al- 
though a  satisfaction- piece  be  filed, where  it  is  mani- 
fest, if  done,  it  would  on  application  be  set  aside 
for  fraud. 

Citations-16  Johns..  55;  1  Sell.  Pr.,  546:  1  Archb. 
Pr.,  295  ;  1  R.  L.,  506 :  Wyche  Pr.,  199.  200 ;  4  Wend., 
409 :  Cro.  Eliz.,  404 ;  1  Mod.,  194 ;  12  Mod.,  230,  385. 

ERROR  from  the  N.  Y.  C.  P.  Dorcas  M. 
Remsen  sued  Lownds,  sheriff  of  N.  Y.,  in 
an  action  of  debt,  for  the  escape  from  the  jail 
limits  of  one  John  Smalley,  who  was  com- 
mitted on  a  capias  ad  satisfaciendum.&l  the  suit 
3«5*j  of  the  plaintiff.  *The  defendant  pleaded 
nil  debet.  The  plaintiff  proved  his  judgment 
obtained  in  the  C.  P.  of  N.  Y.,  the  issuing  of 
the  'execution,  and  the  arrest  and  escape  of 
SmaKey.  The  defendant  then  gave  in  evidence 
a  satislaction-piece  in  the  original  suit,  pur- 
porting to  be  signed  by  the  plaintiff  in  the  same, 
acknowleged  before  a  comissionerDec.18,1827, 
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and  filed  in  the  clerk's  office  of  the  C.  P.  Jan. 
17,  1828.  He  also  proved,  by  the  clerk  of  the 
court,  that  on  the  day  of  the  filing  of  the  satis- 
faction-piece, he  made  an  entry  of  the  satisfac- 
tion of  the  judgment  in  the  docket  book  of 
judgments,  in  the  usual  form  and  acccording 
to  the  course  and  practice  of  his  court,  as  ap- 
peared by  the  records  of  the  court  for  a  century 
preceding,  and  produced  such  entry  in  evi- 
dence. He  further  testified,  that  on  the  same 
Jan.  17,  1828  (which  was  previous  to  the  al- 
leged escape),  the  sheriff  received  notice  in 
writing  from  Smalley  of  the  filing  of  the  satis- 
faction-piece, and  that  he  was  no  longer  his 
prisoner.  The  plaintiff  then  offered  to  prove 
that  the  plaintiff's  name  to  the  satisfaction- 
piece  was  not  of  her  own  proper  handwriting, 
but  was  a  forgery.  The  defendant  objected 
that  such  evidence  was  inadmissible  as  against 
him,  but  the  objection  was  overruled,  and  the 
defendant  excepted;  whereupon  proof  was  ad- 
duced by  the  plaintiff,  tending  to  show  that 
the  name  of  the  plaintiff  subscribed  to  the  sat- 
isfaction-piece was  not  her  handwriting.  The 
judge  charged  the  jury  that  this  was  not  the 
case  of  a  prisoner  who  had  been  in  actual  cus- 
tody on  execution,  and  where  a  record  of  the 
satisfaction  of  the  judgment  had  been  pro- 
duced to  the  sheriff,  and  he  required  to  liber- 
ate the  prisoner;  but  the  defendant  in  the  orig- 
inal suit  had  been  admitted  to  the  liberties  of 
the  jail,  upon  giving  security  not  to  depart;  no 
satisfaction-piece  or  record  of  it  had  been  pro- 
duced to  the  sheriff,  nor  had  the  sheriff  been 
required  to  liberate  the  defendant,  or  cancel 
his  bond  for  the  liberties,  before  he  left  the 
limits;  but  of  his  own  will  he  had  left  the  lib- 
erties, without  the  knowledge,  privity  or  as- 
sent of  the  sheriff.  And  he  further  charged  the 
jury,  that  the  cases  where  a  sheriff  might  pro- 
duce as  a  bar  a  satisfaction-piece  absolutely 
void,  but  which  was  recorded  as  genuine,  was 
when  such  document  or  a  record  of  it  had 
been  presented  to  the  sheriff  as  genuine,  and 
he  had  acted  upon  it  as  such;  but  that  where, 
*after  an  escape  to  which  he  was  not  [*37 
privy,  a  sheriff  is  prosecuted  and  then  looks 
round  for  matter  to  absolve  himself  from  lia- 
bility, such  matter  must  be  tested,  as  it  would 
be  in  all  other  cases;  that  under  such  circum- 
stances, if  a  forged  satisfaction-piece,  although 
a  record, would  not  be  a  defense  in  a  suit  against 
the  original  defendant  and  his  sureties  on  a 
bond  for  the  liberties.and  he  adjudged  it  would 
not,  it  was  no  defense  to  the  sheriff;  and  that 
if  they  believed  such  to  be  case  here,  the  sher- 
iff was  liable  for  the  escape.  The  defendant 
excepted  to  the  charge.  The  jury  found  a 
verdict  for  the  plaintiff,  on  which  judgment 
was  entered.  The  defendant  sued  out  a  writ 
of  error. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error. 
The  satisfaction-piece  was  a  conclusive  bar  to 
the  plaintiff's  right  to  recover.  It  was  acknowl- 
edged according  to  the  directions  01  the  Stat- 
ute, 1  R.  L.,  506,  sec.  17;  and  being  filed,  it 
became  a  record  which  could  not  be  contra- 
dicted or  impeached  collaterally.  The  bare 
filing  of  a  paper  in  the  proper  office  makes  it  a 
record,  and  parol  evidence  is  inadmissible  to 
show  any  error  in  relation  to  it,  even  though  a 
date  is  manifestly  written  on  an  erasure.  3 
Price,  Exc. ,  494  ;  16  Johns.,  55.  A  precept  to 
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a  sheriff  to  hold  an  election  in  England  was 
adjudged  to  be  a  record;  so  an  insolvent  dis- 
charge is  a  record.  1  Wh.,  447;  8  Cow.,  178. 
A  record  cannot  be  collaterally  impeached.  1 
Phil.  Ev.,  218,  219;  Peake,  by  Norris,  57,  n.  A 
mistake  cannot  be  shown — as  the  entry  on  a 
postea  of  the  finding  of  an  issue,  which  in  fact 
was  not  found,  1  East,  355;  nor  an  alteration 
or  canceling.  4  Burr.,  2267;  nor  fraud  or  per- 
jury in  an  insolvent  discharge,  though  it  be 
expressly  admitted  by  the  pleadings,  if  it  be  in 
an  action  against  third  persons,  1  Wh.,  447. 

An  entry  of  satisfaction  on  the  record  was 
not  necessary.  The  practice  of  the  court  in 
which  the  suit  was,  did  not  require  it.  An 
entry  is  mere  matter  of  form;  the  substance  is 
the  satisfaction-piece.  Had  the  defendant 
pleaded  satisfaction  of  record,  and  the  plaint- 
iff had  replied  nul  tiel  record,  an  entry  made 
upon  the  record,  at  any  time  previous  to  the 
rejoinder,  that  there  is  such  record,  would  have 
supported  it.  Such  entry  would  have  been 
38*]  made  of  course ;  leave  of  the  *court  would 
not  have  been  necessary,  and  if  asked  for, 
would  have  been  given  nunc  pro  tune.  This 
case  is  distinguishable  from  that  of  Croswell  v. 
Byrnes,  9  Johns,,  287,  where  it  was  held  that 
a  vacatur  of  a  judgment  must  be  entered  upon 
the  record.  There  the  issue  was  upon  the  plea 
of  nul  tiel  record  to  the  judgment,  and  correct- 
ly was  it  held  that  a  rule  vacating  the  judg- 
ment not  entered  on  the  record  did  not  sup- 
port the  plea.  Here  the  issue  is  not  upon  the 
plea  of  nul  tiel  record  as  to  the  judgment,  but 
upon  nil  dtbit;  and  any  evidence  going  to  sup- 
port that  plea  was  admissible,  although  not  en- 
tered on  the  record.  Whether,  therefore,  the 
satisfaction  was  or  was  not  entered  upon  the 
record  was  immaterial,  the  escape  being  the 
foundation  of  the  action,  and  the  judgment 
but  inducement.  1  Saund.,  39,  n.  3. 

•Mr.  S.  P.  Staples,  for  defendant  in  error. 
Fraud  vitiates  all  transactions,  even  the  most 
solemn  proceedings  of  courts  of  justice.  Stark. 
Ev.,  pt.  4,  p.  586.  Neither  fraud  nor  felony 
can  be  set  up  as  a  defense  to  an  action.  The 
satisfaction  piece  being  forged,  was  utterly 
void.  It  could  be  no  protection  to  the  defend- 
ant in  the  original  suit,  nor  to  his  sureties  in 
an  action  on  the  bond  for  the  liberties  ;  and 
they  should  not  be  allowed  to  shelter  themselves 
behind  the  sheriff  in  whose  hands  their  bond 
remains.  Nor  should  the  sheriff  be  permitted 
to  set  up  this  defense;  he  has  voluntarily  in- 
curred the  peril  in  which  he  stands,  having  the 
power  to  detain  the  prisoner  until  compelled  by 
an  order  of  a  judee  to  discharge  him.  5  Burr. , 
2631;  2  Johns.,  46;  2  Esp.  Dig.,  312.  He 
might  have  required  the  prisoner  to  obtain  an 
order  from  a  judge,  for  the  plaintiff  in  the  exe- 
cution to  show  cause  why  he  should  not  be  dis- 
charged, as  is  the  practice  when  a  party  is  in 
actual  custody  on  me/me  process  for  the  want 
of  bail.  In  such  case  the  sheriff  does  not  dis- 
charge a  defendant  on  the  mere  filing  of  bail, 
nor  should  he  have  permitted  the  defendant 
here  to  leave  the  limits,  on  his  filing  a  satis- 
faction-piece. The  filing  of  one  is  no  greater 
protection  to  him  than  the  filing  of  the  other. 
InAmmidonv.  Smith,  cited  from  1  Wh.,447,  the 
party  to  be  affected  by  the  discharge  had  his 
day  in  court,  and  that  is  claimed  in  the  present 
case.  CunningJiam  v.  Bucklin,  8  Cow.,  178, 
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proceeds  upon  the  ground  of  judicial  irrespon- 
sibility. 

*By  the  Court.1  The  question  as  to  [*3t> 
the  admissibility  of  the  evidence  objected  to  by 
the  defendant  below,  is  involved  in  that  con- 
cerning the  effect  of  the  facts  proved  by  it.  If 
the  facts  destroyed  the  defense  interposed  by 
the  sheriff,  the  objection  to  proving  them,  not 
having  regard  to  the  mode  of  proof,  must  be  un- 
availing. The  only  question  to  be  passed  on  by 
us,  is  whether  the  forged  satisfaction -piece  re- 
ceived and  filed  by  the  clerk  as  a  genuine  paper, 
and  the  entry  of  satisfaction  in  the  docket  book 
of  judgments,  constitute  a  defense  to  the  sher- 
iff for  the  escape  of  Smalley.  So  long  as  the 
judgment  remained  unsatisfied  and  unreversed, 
the  execution  which  had  been  issued  thereon 
was  effective,  and  the  sheriff  cannot  excuse 
himself  for  not  detaining  the  defendant  therein 
named  in  custody.  It  is  not  shown  that  the 
judgment  was  satisfied  by  actual  payment.  The 
evidence  relied  on  to  show  the  payment,  is  the 
satisfaction-piece  and  the  entry  upon  the  docket 
of  judgments.  The  plaintiff  below  had  a  right 
to  controvert  this  evidence,  unless  it  was  in- 
vested with  the  sanctity  of  a  record. 

A  satisfaction-piece  was  compared  on  the 
argument  to  a  bail  piece,  and  if  the  resemblance 
holds,  we  must  regard  it  as  a  record,  and  re- 
fuse to  hear  any  allegation  against  it.  16  Johns. , 
55.  The  recognizance  ofbail  is,  in  contempla- 
tion of  law,  the  act  of  the  court,  and  is  entered 
as  such  ;  consequently,  it  partakes  of  the  un 
impeachable  verity  of  its  records;  but  noth- 
ing is  found  in  the  books,  or  in  the  nature  of 
the  instrument,  that  should  induce  us  to  look 
on  a  satisfaction-piece  in  the  same  light.  If 
we  recur  to  the  practice  of  the  K.  B.,  from 
which  the  practice  of  this  court  is  derived,  and 
to  which  it  in  a  great  measure  conforms,  we 
shall  see  that  a  satisfaction-piece  is  not  there 
regarded  as  a  record  of  the  court;  nor  is  the 
acknowledgment  of  it,  either  in  fact  or  con- 
templation of  law,  the  act  of  the  court.  When 
the  judgment  is  paid  or  satisfied,  the  plaintiff 

fives  a  warrant  or  authority  to  some  attorney 
of  the  court  in  which  the  judgment  was  [*4O 
entered,  authorizing  such  attorney  to  enter  up 
satisfaction.  By  virtue  of  this  warrant  or  au- 
thority, a  satisfaction-piece  is  made  by  him, 
and  on  being  presented  to  the  officer  of  the 
court,  he  enters  on  the  roll,  that  is,  at  the  foot 
of  the  judgment  record,  a  satisfaction,  which 
is  in  substance,  that  the  plaintiff,  by  the  attor- 
ney to  whom  he  has  given  the  warrant  or  au- 
thority, comes  into  court  and  acknowledges 
himself  satified  by  the  defendant  of  the  debt 
and  damages,  etc.  1  Sell.  Pr.,  546;  1  Archb.  Pr  , 
295.  The  satisfaction,  when  thus  entered  on 
the  roll,  and  not  before,  countervails  the  rec- 
ord of  the  judgment.  No  act  is  done  by  the 
court,  or  in  it,  until  the  making  of  this  entry; 
and  there  is  nothing  in  the  whole  proceeding, 
before  it  is  made,  that  partakes  of  the  nature 
of  a  record. 
But  we  have  a  statutory  provision  in  rela- 

\.-Mr.  Justice  Marcy  was  present  at  the  argument 
of  this  cause,  and  having  written  an  opinion  in  the 
cuse,  it  was  adopted  by  his  associates,  and  is  pub- 
lished as  the  opinion  of  the  court,  although  pre- 
vious to  the  May  Term  he  had  resigned  his  seat  on 
the  Bench.  The  same  remark  applies  to  other  opin- 
ions published  as  of  this  term,  designated  as  per 
curiam  opinions. 
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tion  to  satisfaction-pieces,  and  it  was  contended 
that  it  makes  them  records,  or  recognizes  them 
as  such.  We  do  not  so  understand  the  Act 
referred  to;  it  merely  regulates  the  taking  of 
satisfaction-pieces,  but  says  nothing  as  to  their 
character  or  legal  effect.  It  requires  that  they 
shall  be  signed  by  the  parties  in  whose  favor 
the  judgments  are  rendered,  and  designates 
the  officers  before  whom  they  shall  be  acknowl- 
edged. 1  R.  L..  506.  When  thus  signed  and 
acknowledged, they  are  what  satisfaction-pieces 
in  England  are,  when  signed  by  an  attorney 
for  that  purpose  authorized — a  warrant  to  the 
officer  of  the  court  having  charge  of  the  rec- 
ord to  enter  a  satisfaction  on  the  roll;  but  until 
that  satisfaction  is  entered  of  record,  there  is 
no  record  to  countervail  that  of  the  judgment. 

It  was  contended  that  if  the  satisfaction- 
piece  was  not  of  itself,  when  filed,  a  record, 
the  entry  of  the  clerk  in  the  docket  of  judg- 
ments was  tantamount  to  an  entry  on  the  roll. 
It  has  been  so  regarded,  it  seems,  as  appears 
from  the  testimony  of  the  clerk  of  the  court  in 
which  this  record  was  filed,  and  by  reference 
to  the  earliest  writer  on  the  practice  of  this 
court.  Mr.  Wychesays:  "When  a  debt  is  levied 
on  the  execution,  or  paid  by  the  debtor,  the 
next  step  is  to  enter  satisfaction  of  the  judg- 
ment on  the  roll,  and  by  that  means  extinguish 
its  effect."  To  do  this,  he  directs  a  satisfac- 
tion-piece to  be  prepared,  and  acknowledged 
before  a  judge,  "then,"  he  says,  "file  it  in  the 
office,  and  the  clerk  marks  satisfaction  on  the 
41*]  docket."  *WychePr.,  199,  200.  Surely 
this  is  not  entering  satisfaction  on  the  roll :  for 
the  roll  is  a  very  different  thing  from  the  docket 
of  judgments.  As  long  as  we  find  no  statutory 
provision  or  decision  of  the  court  making  an 
entry  on  the  docket  equivalent  to  a  satisfac- 
tion entered  on  the  roll,  we  shall  not  feel  justi- 
fied in  considering  them  of  the  same  legal  effect. 

But  as  the  clerk  might  have  entered  the  sat- 
isfaction on  the  roll  by  the  authority  given  to 
him  by  the  satisfaction-piece,  it  is  insisted  that 
we  ought  to  adjudge  it  to  be  done  on  the  prin- 
ciple that  a  court  will  consider  that  done  in  re- 
gard to  their  records  which  they  will  give  a 
party  leave  to  do.  4  Wend.,  409.  This  is  not 
such  a  case.  A  court  will  not  consider  that 
done,  which,  had  it  been  done,  would  have 
been  the  consummation  of  fraud  or  forgery  ; 
and  which,  if  done,  they  would  have  set  aside, 
as  done  without  authority.  It  is  true,  the  clerk 
might  have  mistaken  the  satisfaction-piece  filed 
in  this  case  for  a  genuine  one,  and  under  that 
mistake  made  a  record  which  would  have  de- 
stroyed the  effect  of  the  judgment,  as  long  as 
the  court  did  not  interfere  to  vacate  it ;  but  no 
such  record  is  made,  and  we  ought  not  to  im- 
agine one,  to  give  the  defendant  the  benefit  of 
it  in  this  case. 

It  was  urged  upon  us,  and  it  is  confessed 
with  considerable  force,  that  by  permitting  a 
recovery  in  this  case  against  the  officer,  we 
were  establishing  a  rule,  the  operation  of  which 
will  be  oppressive  upon  sheriffs  ;  but  parties 
have  rights  as  well  as  officers,  and  we  ought  to 
take  care,  while  endeavoring  to  lighten  the  re- 
sponsibilities of  the  latter,  not  to  sacrifice  the 
interests  of  the  former.  Afterall,  the  hardship 
is  more  in  imagination  than  reality.  If  the  de- 
fendant is  on  the  limits  upon  bail,  the  sheriff 
is  not  called  upon  to  do  any  affirmative  act  and, 
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therefore,  cannot  be  answerable  to  the  defend- 
ant for  a  misfeasance  ;  and  if  he  is  in  close 
custody,  the  sheriff  will  not  be  bound  to  act 
merely  on  the  satisfaction-piece  ;  he  may,  for 
his  own  safety,  require  that  the  satisfaction  be 
entered  of  record.  If  a  sheriff  should  give  cred- 
it to  a  satisfaction-piece,  which  was  an  entire 
forgery,  not  only  as  to  the  name  of  the  plaint- 
iff in  the  judgment,  but  as  to  that  of  the  offi- 
cer before  whom  the  acknowledgment  pur- 
ported to  have  been  made.  it*would  be  a  [*42 
hardship  to  make  him  responsible  for  any  act 
done  under  this  misapprehension, yet  he  would, 
undoubtedly,  be  adjudged  to  be  so. 

If  the  conclusion  is  correct,  that  there  wa& 
no  record  of  satisfaction  in  this  case,  all  diffi- 
culty is  removed,  and  we  ought  not  to  be  in- 
fluenced by  any  supposed  inconveniences  in 
which  the  law  may  involve  officers.  It  is  un- 
deniable that  nothing  but  a  record  can  coun- 
tervail the  judgment  record.  There  are  cases 
which  show  that  payment,  even  to  the  sheriff 
himself,  does  not  entitle  the  defendant  to  his 
discharge  as  a  matter  of  course  ;  and  the  sher- 
iff has  been  held  liable  for  an  escape,  for  dis- 
charging a  prisoner  in  custody  ou.aca.xa., 
after  having  received  .payment  for  the  judg- 
ment. It  is  said  by  Fenner,  J. ,  in  Stringer  v. 
Slanlack,  Cro.  Eliz.,404:  "When  the  defend- 
ant is  once  taken  by  force  on  a  ca.  sa. ,  the  sher- 
iff himself  cannot  discharge  the  prisoner  with- 
out offense  to  the  law,  although  he  had  re- 
ceived the  moneys  ;  for  the  writ  is  capias  ad 
satisfaciendum  ita  quod  habeas  corpus  ejus,  etc. 
So,  although  he  pay  the  money,  yet  the  sheriff 
ought  not  to  discharge  him  ;  and  if  he  do,  he 
is  chargeable  with  an  escape."  Ch.  J.  Popham 
concurred  in  this  opinion.  The  same  doctrine 
was  established  in  the  case  of  Compton  v.  Ire- 
land, 1  Mod.,  194,  and  two  Anonymous  cases, 
to  be  found  in  12  Mod.,  230,  385.  It  is  not  nec- 
essary to  say  how  such  a  question  would  be  de- 
cided at  this  day ;  there  is,  however,  little 
doubt  that  if  there  was  the  usual  indorsement 
on  the  writ  of  the  sum  to  be  received,  such  in- 
dorsement would  be  construed  into  an  author- 
ity to  the  sheriff  to  receive,  and  the  defendant 
to  pay  ;  and  if  payment  was  made,  and  the  de- 
fendant discharged  from  custody,  the  plaint- 
iff's right  against  the  defendant  for  the  debt, 
and  against  the  sheriff  for  the  escape,  would 
be  gone. 

The  conclusion  is,  that  the  judgment  re- 
covered against  Smal  ley  was  not  satisfied,  dis- 
charged, or  its  legal  effect  impaired  by  the  sat- 
isfaction-piece, or  the  entry  made  in  the  dock- 
et of  judgments;  that  it  remained  in  full  force 
when  the  action  in  the  court  below  was  com- 
menced ;  and  that  Smalley's  departure  from 
the  limits  was  an  escape,  for  which  the  sheriff 
was  liable. 

Judgment  affirmed,  with  single  costs. 

Cited  in— 45  N.  Y.,  670 ;  4  Lans.,  307. 


•THOMAS  v.  GUMAER  &  -ALLEN.  [*43 

'Contracts — Not  Necessary  to  Insert  Name  of  Obli- 
gor in  Body  of  Instrument. 

,  Where  an  agreement  between  two  persons,  perfect 
in  all  respects  as  between  them  as  the  sole  contract- 
ing parties,  was  signed  by  them,  and  a  third  person 
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who  added  the  words  "as  security"  to  his  name;  and 
in  the  agreement  was  contained  a  clause,  "we  bind 
ourselves,"  etc. ;  it  was  held  that  the  third  person, 
being  the  second  signer,  was  the  surety  of  the  first 
signer,  and  was  jointly  bound  with  him  to  perform 
the  stipulation  of  the  contract. 


Citations— 10  Johns., ' 
7  Cow..  484. 


I ;  5  Cow.,  170;  14  Johns.,  374; 


TVEMURRER  to  declaration.  The  plaintiff 
-U  declared  in  covenant,  setting  forth  that  by 
certain  articles  of  agreement  made  between 
<Jumaer  and  Allen  as  his  security  of  the  first 
part,  and  the  plaintiff  of  the  second  part,  the 
defendants  covenanted  to  sell  and  deliver  to  him 
5,000  cedar  rails,  to  be  delivered  on,  etc.,  at, 
etc. ;  and  that  he  covenanted  to  pay  to  Gumaer 
$50  per  thousand,  etc.;  and  after  averring  per- 
formance on  his  part,  the  plaintiff  alleged  that 
the  defendants  did  not  deliver  the  rails.etc.  The 
defendant,  Gumaer,  craver  oyer  of  the  agree- 
ment and  set  it  forth,  whereby  it  appears  that 
the  agreement  is  between  Gumaer  of  the  first 
part,  and  Thomas  of  the  second  part ;  all  the 
stipulations  are  between  them,  and  no  other 
party  is  named  :  it  concludes  in  these  words  : 
"And  for  the  faithful  performance  of  the  cove- 
nants and  agreements  above  mentioned,  we 
bind  ourselves  to  each  other  in  the  penal  sum 
of  $500  ;  in  witness  whereof,  we  hereunto  set 
our  hands  and  seals,"  etc.  (Signed)  "Elias  Gu- 
maer [L.  s.],  Rowland  Allen,  as  security  [L. 
«.],  William  Thomas  [L.  s.]."  After  setting 
forth  the  agreement,  the  defendant  demurs  to 
the  declaration,  assigning  for  cause,  that  the 
covenant  to  deliver  the  rails  is  alleged  in  the 
declaration  to  have  been  made  by  Gumaer  and 
Allen;  whereas,  by  the  instrument,  it  appears 
that  the  covenant  was  made  by  Gumaer  alone; 
and  that  it  does  not  sufficiently  appear  who  are 
the  respective  parties,  whether  Allen  is  the 
surety  of  the  plaintiff,  or  of  the  defendant,  etc. 
The  plaintiff  joins  in  demurrer. 

Mr.  N.  P.  Randall,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

44*]  *By  tJie  Court,  Savage,  Ch.  J.  In 
administering  justice,  courts  must  examine  the 
contracts  of  parties  and  ascertain  what  was 
their  intention,  and  then  enforce  that  inten 
tion,  if  lawful.  There  is  no  ambiguity  about 
the  commencement  of  this  contract  ;  Gumaer 
•was  to  furnish  the  rails  and  deliver  them,  and 
Thomas  was  to  pay  for  them.  Then  follows 
the  conclusion,  that  for  the  performance  of 
these  covenants  "we  bind  ourselves  ;"  not  the 
parties  to  the  above  contract,  but  we,  the  sub- 
scribers. Hence  it  follows  that  Rowland  Allen 
bound  himself  as  surety,  for  the  faithful  per- 
formance of  the  covenants  and  agreements 
above  mentioned.  The  signers  bound  them- 
selves to  each  other,  but  the  contract  had  but 
two  sides  to  it ;  it  was  not  tripartite  ;  besides, 
Allen  was  surety.  The  intention  is  to  be  as- 
certained from  the  contents  of  the  instrument, 
and  from  all  circumstances  under  which  it  ap- 
pears. Gumaer  first  signed  the  contract;  there 
is  no  doubt  as  to  what  he  agreed  to  do.  Allen 
next  signed  as  surety.  Surety  for  whom,  and 
for  what  ?  Necessarily  for  some  one  who  had 
become  obligated  to  do  something  ;  as  yet 
Thomas  was  not  bound  by  the  contract.  Allen 
could  not  be  surety  for  him,  for  he  was  not 
obligated  to  do  anything.  Gumaer  and  Allen 
were  then  bound  to  Thomas  ;  Allen's  obliga- 
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tion,  therefore,  could  be  nothing  else  than  that 
Gumaer  should  perform  his  part  of  the  agree- 
ment, or  that  he  was  jointly  bound  with  Gu- 
maer to  perform  Gumaer's  stipulation.  The 
latter  seems  to  be  the  natural  meaning  to  be 
drawn  from  his  signature,  and  the  conclusion 
of  the  agreement.  It  seems  to  me,  therefore, 
there  can  be  but  one  way  in  which  this  con- 
tract can  be  construed  so  as  to  give  effect  to 
every  part  of  it.  Cases  of  indentures  of  ap- 
prenticeship were  referred  to,  to  show  when 
all  the  parties  signing  an  instrument  are  bound 
to  perform  it.  When  the  parent  or  guardian 
subscribes  his  name  merely  to  give  his  assent, 
there  is  no  obligation  upon  him  if  the  appren- 
tice fails  to  perform  his  agreement ;  but  if  the 
indenture  conclude, that  "for  the  true  perform- 
ance of  the  covenants  and  agreements,  the 
parties  bind  themselves  to  each  other,"  and 
the  parent  or  guardian  signs,  he  is  bound  for 
his  child  or  ward.  This  has  been  so  decided 
in  this  court.  Mead  v.  Billings,  10  Johns.,  99  ; 
Bull  v.  Follett,  5  Cow.,  170;  but  where  there  is 
no  such  Conclusion,  no  agreement  to  [*45 
be  bound  to  the  performance  of  the  covenants, 
the  signature  of  the  parent  or  guardian  signi- 
fies his  assent,  but  creates  no  obligation.  Ack- 
ley  v.  Hoskins,  14  Johns.,  874.  That  it  is  not 
necessary  to  insert  the  name  of  an  obligor  in 
the  body  of  the  instrument  to  render  it  obliga- 
tory, has  also  been  decided.  Ex  parte  Fulton,  7 
Cow.,  484. 

I  am,  therefore,  of  opinion  that  the  demur- 
rer is  not  well  taken,  and  that  the  plaintiff  is  en 
tilled  to  judgment;  leave,  however,  is  given  to  the 
defendant  to  withdraw  his  demurrer  and  plead, 
on  payment  of  costs 
Cited  in— 21  Barb.,  220. 


POND  v.  CURTISS. 
Guardian  and  Ward — Action — Parties. 

Where  a  lease  is  made  by  a  guardian  of  a  minor, 
reserving  rent,  the  action  for  the  non-payment  of 
the  rent  is  properly  brought  in  the  name  of  the 
guardian  as  plaintiff,  although  the  suit  be  brought 
after  the  ward  has  attained  his  age. 

The  presumption  in  such  case  is,  unless  the  con- 
trary be  shown,  that  the  suit  is  prosecuted  for  the 
benefit  of  the  ward. 

Citations— Bac.  Abr.  Guardian,  9 ;  2  Willes.  129, 
135 ;  7  Johns.  Ch..  154 ;  2  Kent,  Com..  187 ;  1  Leon., 
235;  3  Bos.  &  P.,  149,  n.  a.;  1  Chit.  PI.,  4,  5;  Com.  Dig., 
tit.  Covenant,  B.  3,  C.  3. 

"HEMURRER  to  pleas.  The  plaintiff  declared 
\J  in  covenant  for  the  non-payment  of  rent. 
The  declaration  contained  two  counts  ;  in  the 
first  the  demise  was  set  forth  in  substance,  in 
the  second  in  IMC  verba.  The  lease  was  stated 
to  have  been  executed  Aug.  20,  1817,  term  to 
expire  Jan.  26,  1819,  when  the  rent  reserved, 
viz. :  $206,  was  to  be  paid.  The  commence- 
ment of  the  lease  was  thus  :  "  It  is  agreed  by 
and  between  Elial  Curtiss.of  the  town  of,  etc., 
a  minor,  by  Billious  Pond,  of  the  same  place, 
his  guardian,  of  the  first  part,  and  Elisha  Cur- 
tiss,  of  the  same  place,  of  the  second  part,  to 
wit,"  etc. ;  and  was  signed  thus;  "  Elisha  Cur- 
tiss  [L.  s.J,  Billious  Pond,  as  guardian  [L.  s.]." 
The  defendant  pleaded  non  est  factum,  and 
specially  that  Jan.  25,  1816,  Pond,  the  plaint- 
iff, on  the  petition  of  the  minor,  who  was  then 
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17  years  of  age,  was  appointed  by  a  surrogate 
the  guardian  of  the  minor,  until  he  should  ar- 
rive at  the  age  of  21  ;  that  the  demised  prem- 
ises were  the  property  of  the  minor  ;  and  that 
Jan.  26,  1819,  when  the  rent  reserved  by  the 
lease  became  due,  the  minor  had  attained  the 
46*]  age  of  21  ;  *  wherefore  he  prayed  judg- 
ment, etc.  To  this  plea  the  plaintiff  demurred. 
The  suit  was  commenced  in  May  Term,  1828. 

Mr.  W.  C.  Npyes,  for  the  defendant,  in- 
sisted that  the  suit  should  have  been  brought 
in  the  name  of  Elial  Curtiss,  who  had  attained 
his  age  at  the  commencement  of  the  suit,  and 
that  the  declaration  was  defective  in  not  show- 
ing how  the  plaintiff  was  guardian. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  princi- 
ple question  arising  upon  the  demurrer  is 
•whether  the  suit  can  be  maintained  in  the  name 
of  the  guardian.  The  defendant  contends  that 
it  should  have  been  brought  in  the  name  of  the 
ward.  The  guardian  had  competent  authority 
to  make  the  lease.  He  may  lease  the  real  es- 
tate of  his  ward  during  the  minority,  but  no 
longer.  Bac.  Abr.,  Guardian,  9  ;  2  Willes, 
129,  135.  He  cannot  sell  it  without  the  previ- 
ous order  of  the  Court  of  Chancery.  7  Johns. 
Ch.,  154;  2  Kent,  Com.,  187.  Among  the  very 
numerous  cases  cited  by  the  counsel  for  the  de- 
fendant, I  find  none  which  has  any  direct  bear- 
ing upon  the  question,  whether  a  guardian, 
after  his  ward  has  attained  his  majority,  can 
bring  an  action  in  his  own  name,  to  enforce  an 
•express  contract  made  by  him  for  the  benefit 
of  his  ward  during  his  minority.  Where  the 
suit  is  brought  with  the  approbation  of  the 
ward  and  for  his  benefit,  it  is  a  question  of 
form  rather  than  of  substance;  and  in  all  cases 
the  Court  of  Chancery  will  take  care  that  the 
interests  of  the  ward  are  protected.  There  is 
nothing  in  this  case  to  show  that  this  suit  is 
not  actually  brought  by  the  ward  in  the  name 
of  his  guardian,  who  executed  the  lease. 

As  a  general  rule,  the  action  upon  a  sealed 
instrument  must  be  in  the  name  of  the  parties 
to  it,  although  the  beneficial  interest  may  be 
in  another.  Thus,  where  a  bond  is  made  to  A 
for  the  benefit  of  B,  it  has  been  held  that  B  can 
neither  sue  upon  it  nor  release  the  demand,  he 
not  being  a  party  to  it.  Offly  v.  Waide,  1  Leon., 
235;  3  Bos.  &  P.,  149,  n.  a;  1  Chit.  PI.,  4,  5. 
There  are  exceptions  to  this  rule,  both  at  com- 
mon law  and  under  various  statutes.  Thus.cov- 
47*]  enants  running *with  land  may  be  pros- 
ecuted both  by  and  against  the  assignee.  Com. 
Dig.,  tit.  Covenant,  B.  3,  C.  3,  and  cases  cited. 
Bail  bonds  are  made  assignable  by  statute,  and 
the  assignee  may  sue  as  such  in  his  own  name ; 
so  also  the  assignee  of  an  insolvent  debtor. 
Bonds  taken  to  certain  public  officers,  who  are 
considered  as  quasi  corporations,  may  be  sued 
in  the  names  of  their  successors  in  office.  But 
those  cases  are  all  obviously  distinguishable 
from  this,  and  I  perceive  no  objection,  in  prin- 
ciple, to  allowing  the  ward,  in  a  case  like  this, 
to  enforce  the  covenant  made  for  his  benefit, 
in  the  name  of  his  guardian.  It  is  to  be  intend- 
ed that  the  suit  is  brought  for  the  benefit  of  the 
ward,  and  with  his  approbation,  until  the  con- 
trary is  shown. 

The  plea  supplies  all  the  defects  in  the  dec- 
laration, in  omitting  to  state  how  the  plaintiff 


is  guardian.  The  appointment  and  all  the  pro- 
ceedings are  set  forth  at  length  in  the  plea. 
Judgment  for  plaintiff  on  demurrer. 

Cited  in-20  Hun,  318 ;  17  Barb.,  153 :  31  Barb.,  289 : 
63  Barb.,  278 ;  58  How.  Pr.,  354. 
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JACKSON,  ex  dem.  DIES  ET  ux. 
E.  WINNE. 

Marriage — Consummation  not  Essential— Suffi- 
ciency of  Assent— Duress— Will— Conditions 
of. 

A  marriage  Is  complete.  If  there  be  a  full,  free  and 
mutual  consent  between  parties  capable  of  con- 
tracting, though  not  followed  up  by  cohabitation. 
The  circumstance  of  a  party  being  under  arrest 
as  the  putative  father  of  a  bastard  child,  is  not 
enough  to  avoid  the  contract  on  the  ground  of  du- 
ress. 

In  deciding  upon  the  question  of  the  sufficiency 
of  the  assent,  the  court  will  look  principally  to  the 
facts  which  transpired  at  the  espousals. 

Where  a  man  by  his  will  devised  real  estate  to  his 
three  sons,  adjudged  to  be  illegitimate,  "if  they 
should  live  to  come  of  age,"  it  was  held,  that  during 
their  minority  the  property  went  to  the  heir  at  law, 
though  it  seems  that  the  heir  in  such  case  takes  only 
as  trustee,  and  not  in  his  own  right. 

Citations— Dig.  L..  50,  tit.  17,  sec.  30 :  Inst.,  57 ;  Ja- 
cob Diet.,  tit.  Marriage ;  Wood,  Inst.  C.  L..  120 ;  2 
Lilly  Abr.,  244  c ;  4  Johns.  Ch.,  388. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Delaware  Circuit  in  Nov.,  1828,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judge*. 

The  lessors' of  the  plaintiff  claimed  to  recover 
the  premises  in  question  in  the  right  of  Parthe- 
nia,  the  wife  of  Dies,  as  the  heir  at  law  of 
Enoch  Copley,  deceased.  The  defense  set  up 
was,  that  the  marriage  of  Enoch  Copley  with 
the  mother  of  *Parthenia  was  not  valid,  [*48 
and  that  Enoch  Copley,  by  his  last  will  and 
testament,  had  devised  all  his  real  estate  to 
three  sons.  The  facts  in  relation  to  the  mar- 
riage of  Copley,  and  the  mother  of  Parthenia, 
were  somewhat  peculiar.  About  the  year  1800, 
Copley  was  arrested  on  a  warrant  issued  on  the 
complaint  of  the  Overseers  of  the  Poor  of  the 
Town  of  Blenheim,  in  the  County  of  Schoha- 
rie,  under  the  Bastardy  Act,  on  a  charge  of 
having  gotten  Joanna  Desilva,  the  mother  of 
Parthenia,  with  child  ;  he  was  taken  to  the 
house  of  Joanna's  father,  from  whence  he  went 
in  company  with  Joanna,  her  father,  mother 
and  .constable  to  the  house  of  of  Cornelius 
Lanes,  Esq.,  a  justice  of  the  peace,  to  be  mar- 
ried; the  justice  asked  Copley  and  Joanna  if 
they  consented  to  be  married,  and  told  them 
to  join  hands;  Copley  dropped  his  hand  and 
turned  from  Joanna — she  took  it  and  held  it, 
until  they  were  pronounced  man  and  wife. 
Upon  Copley  refusing  to  take  the  hand  of  Jo- 
anna, the  justice  hesitated,  but  after  a  minute 
or  two  proceeded,  concluded  the  ceremony, 
and  pronounced  them  man  and  wife.  Copley, 
during  the  whole  time,  said  nothing.  It  was 
the  custom  of  this  justice,  when«he  performed 
a  marriage  ceremony,  to  make  a  prayer,  but 
upon  this  occasion  he  declined  doing  so;  De- 
silva, the  father  of  Joanna,  however,  made  a 
prayer,  and  after  the  parties  were  gone,  the 
justice  told  his  wife,  or  the  constable,  that  he 
did  not  feel  right  to  make  a  prayer  antf,  there- 
fore, put  it  on  Desilva.  Joanna  relumed  to 
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her  father's  house,  but  Copley  did  not  return 
with  her,  and  they  never  cohabited  after  their 
marriage.  Three  days  afterwards  Copley  mar- 
ried another  girl,  one  Mary  B.,  who  became  a 
mother  about  the  same  time  that  Parthenia,  the 
daughter  of  Joanna,  was  born,  which  was  be- 
tween three  and  six  months  after  the  marriage 
of  Joanna;  about  a  month  after  his  marriage, 
Copley  told  a  witness  in  this  cause  that  he  mar- 
ried Joanna  on  Thursday,  and  on  the  succeed- 
ing Sunday  he  married  Mary.  Copley  lived 
with  Mary  B.,  until'her  death  in  1812;  he  had 
by  her  one  daughter"  who  is  now  living.  After 
the  death  of  Mary  B.  he  married  the  defend- 
ant in  this  cause,  by  whom  he  had  six  chil- 
dren. Joanna,  also,  some  years  after  1800,  be- 
came the  wife  of  another  man,  and  is  now  liv- 
ing. As  to  the  other  part  of  the  defense,  a  will 
49*J  of  Copley's  was  proved,  *bearing  date 
May  31,  1827,  whereby  he  gave  one  third  of 
his  real  and  personal  estate  to  his  wife  Eliza- 
beth (the  defendant  in  this  cause),  during  her 
natural  life,  if  she  should  remain  his  widow: 
and  then  to  return  to  his  three  sons,  George, 
William  and  Myron,  if  they  should  live  till 
after  the  decease  of  their  mother;  then,  after 
pecuniary  bequests  to  his  daughters,  and  a 
small  legacy  to  Parthenia  Copley,  the  daugh- 
ter of  Joanna  Desilva,  and  wife  of  John  Dies, 
follows  a  clause  in  these  words:  "I  also  give 
and  devise  unto  my  three  sons,  George,  Will- 
iam and  Myron,  the  remainder  of  my  proper- 
ty, both  real  and  personal  estate,  if  they  should 
live  to  come  of  age,  and  their  mother's  thirds 
after  her  decease,  if  she  remains  my  widow." 
The  eldest  of  these  children  is  14,  and  the 
youngest  between  3  and  4  years  of  age.  In 
Oct.,  1828,  but  probably  after  the  commence- 
ment of  this  suit,  the  defendant  married  one 
Flansbury.  A  verdict  was  found  for  the  plaint- 
iff, subject  to  the  opinion  of  this  court. 

Mr.  A.  Van  Vechten,  for  the  plaintiff,  in- 
sisted :  1 .  That  the  marriage  of  Copley  with 
Joanna  Desilva  was  a  valid  marriage,  and  that 
Parthenia,  the  wife  of  Dies,  is  the  heir  at  law 
of  Copley;  2.  That  the  children  of  Copley  by 
Mary  B.  and  by  the  defendant  are  illegitimate; 
and  3.  That  as  Copley  had  not  appointed  any 
one  to  take  the  profits  of  the  real  estate  devised 
to  his  sons,  until  they  arrived  of  age,  the  legal 
estate  descended  to  the  heir  at  law,  until  the 
contingency  happened  upon  which  the  devisees 
were  to  take;  and  that  the  lessors  were,  there- 
fore, entitled  to  recover  the  possession  of  at 
least  two  thirds,  if  not  the  whole  of  the  premises 
in  question;  and  whether  they  took  as  trustees 
or  otherwise  was  immaterial,  as  it  regarded  the 
right  to  recover. 

Mr.  S.  Sherwood,  for  the  defendant,  in- 
sisted: 1.  That  a  valid  marriage  was  not  shown 
between  Copley  and  the  mother  of  Parthenia 
Dies  ;  that  what  took  place  before  the  justice 
did  not  amount  to  a  marriage,  and  if  the  con- 
sent of  Copley  could  be  implied,  the  marriage 
contract  was  void,  as  made  under  duress;  and 
2.  That  by  the  will  of  Copley,  the  premises 
claimed  are  devised  ;  a  life  estate  in  one  third 
5O*]  is  given  to  the  defendant  ;  *and  that  as 
such  devisee  and  as  guardian  for  her  sons,  she 
is  entitled  to  the  possession;  that  the  will  gives 
a  vested  remainder  of  one  third  of  the  real  es- 
tate to  ihe  three  sons,  to  take  effect  after  the 
life  estate  of  the  wife,  and  an  estate  in  prcesenti 
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as  to  the  other  two  thirds  ;  or  if  such  estate  is- 
not  given,  an  estate  in  fee  is  given  to  each  on 
his  arriving  of  age,  in  one  third  of  the  remain- 
ing  two  thirds,  and  a  vested  remainder  in  the 
survivors,  if  either  should  die  before  arriving 
of  age. 

By  the  Court.  The  maxim  of  the  civil 
law,  nuptias  non  concubilus  sed  consensus  facit, 
Dig.  L.,  50,  tit,  17,  sec.  30.  or  one  of  the  same- 
import,  has  ever  been  regarded  in  courts  of 
common  law  as  a  good  definition  of  marriage. 
There  is  an  expression  in  Wood,  Inst.  Laws  of 
Eng.  Inst.,  57,  which,  if  examined  without 
its  context,  might  seem  to  imply  that  cohabita- 
tion as  well  as  consent  was  required  to  make  a 
valid  marriage.  "Marriage  or  matrimony," 
he  observes,  "  is  an  espousal  de  prcesenti,  and 
a  conjunction  of  man  and  woman  in  a  constant 
society;"  but  the  very  next  sentence  is  a  trans- 
lation of  a  latin  maxim,  similar  to  the  one 
quoted  from  the  civil  law.  "Mutual  consent," 
he  says,  "  makes  the  marriage  before  consum- 
mation." The  language  of  Jacob,  in  his  Dic- 
tionary, tit.  Marriage,  is  less  liable  to  miscon- 
struction. He  says:  "Nothing  more  is  neces- 
sary to  complete  a  marriage,  by  the  laws  of 
England,  that  a  full,  free  and  mutual  consent 
between  parties "  not  incapable  of  entering 
such  a  state.  Wood,  in  his  Institute  of  the  Civil 
Law,  p.  120,  says  that  "Espousals  de  prcesenti 
or  marriage  is  contracted  by  consent  only, 
without  carnal  knowledge."  To  ascertain 
whether  a  valid  marriage  was  actually  solem- 
nized between  Copley  and  Joanna  Desilva,  we 
are  to  look  at  their  situation  when  before  the 
justice,  and  what  took  place  on  that  occasion. 
The  evidence,  is  very  satisfactorily,  that  they 
went  before  him  expressly  for  the  purpose  of 
solemnizing  their  matrimonial  contract,  and 
that  Copley  yielded  his  consent  to  it. 

Was  that  consent  the  result  of  duress?  There 
is  nothing  to  warrant  such  conclusion,  besides 
the  fact  that  Copley  was  in  the  custody  of  the 
constable  on  a  proceeding  instituted  by  the 
overseers  of  the  poor.  The  necessary  conse- 
quence of  his  marriage  *was  a  discharge  [*51 
from  any  liability  to  them.  If  a  cohabitation 
had  followed  the  alleged  marriage,  neither 
Copley  himself,  nor  any  other  person,  would 
have  been  listened  to.  if  he  had  attempted  to  es- 
tablish its  nullity,  upon  the  ground  of  his  re- 
straint. We  will  not  say  that  we  ought  to  dis- 
regard entirely  the  subsequent  conduct  of  the 
parties  in  settling  the  question  as  to  his  free- 
consent.  The  rule  of  law  on  this  subject,  as 
established  in  England,  it  appears  to  us,  it 
would  be  safe  and  judicious  to  follow,  al- 
though it  be  the  rule  of  an  ecclesiastical  court. 
It  is  long  since  the  jurisdiction  in  most  mat- 
ters relating  to  marriages  passed  from  the 
courts  of  law  in  that  country  to  the  ecclesias- 
tical courts.  If  the  parties  to  an  alleged  ma- 
trimonial contract  are  infra  annos  nubile*,  the 
ecclesiastical  judge  passes  upon  the  assent,  and 
determines  what  is  a  sufficient  assent,  and  what 
not.  His  certificate  is  the  proof  required,  and 
where  he  has  cognizance,  courts  of  law  give, 
and  it  is  necessary  to  the  administration  of  jus- 
tice that  they  should  give,  the  same  credit  to 
the  sentence  of  an  ecclesiastical  tribunal,  as 
such  a  tribunal  is  bound  to  yield  to  the  judg- 
ments of  the  common  law  courts  on  matters 
within  their  jurisdiction.  2  Lilly  Abr.,  244  c. 
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It  is  very  evident  that  the  Ecclesiastical  Court, 
in  deciding  upon  the  sufficiency  of  the  assent 
of  the  parties,  can  regard  only  what  takes 
place  at  the  ceremony.  We  ought,  therefore, 
to  confine  our  attention  almost  exclusively  to 
the  facts  attending  the  espousals  before  the 
justice,  and,  doing  so,  we  cannot  say  that  the 
mere  circumstance  that  Copley  had  involved 
himself  in  difficulty  with  the  overseers  of  the 
poor  by  his  previous  connection  with  Joanna, 
and  that  he  took  the  step  he  did  with  some  re- 
luctance, is  enough  to  show  that  he  did  not 
yield  his  full  and  free  assent  to  the  marriage 
solemnized  before  the  justice.  To  nullify,  on 
such  slight  grounds,  so  solemn  a  contract  as 
that  of  marriage,  would  jeopardize,  in  too 
many  instances,  the  blessings  which  spring 
from  the  dearest  civil  and  social  relation.  We 
are,  therefore,  bound  to  say  that  Copley's  mar- 
riage with  Joanna  was  valid,  and  she  being 
still  alive  he,  consequently,  can  have  no  legiti- 
mate issue  by  any  other  woman.  Parthenia, 
one  of  the  lessors  of  the  plaintiff,  is  his  only 
heir  at  law. 

52*]  *Whether  Parthenia  inherits  anything 
from  him,  depends  upon  the  construction  of 
his  will.  The  devise  in  the  will  is  as  follows  : 
"  I  also  give  and  devise  unto  my  three  sons, 
George,  William  and  Myron,  the  remainder  of 
my  property,  both  real  and  personal  estate,  if 
they  should  live  to  come  of  age,  and  their 
mother's  thirds,  after  her  decease,  if  she  re- 
mains my  widow."  One  third  part  of  his  real 
and  personal  estate,  by  a  previous  clause  in  the 
will,  had  been  given  to  the  defendant,  during 
her  natural  life,  if  she  should  remain  his  widow. 
It  seems  not  to  be  necessary  to  the  decision  of 
the  question  now  before  us,  to  determine 
whether  the  estate  given  to  Copley's  three  sons 
commenced  in  prcesenti,  to  be  enjoyed  in  futuro, 
or  whether  it  will  vest  when  they  arrive  at  the 
age  of  21  years.  We  would  depart  wholly 
from  the  language  of  the  devise,  should  we  de- 
cide that  the  sons  were  entitled  to  the  imme- 
diate possession  of  the  property.  They  cannot 
have  it  during  their  minority.  Who  has  it  un- 
til they  are  of  age?  The  heir  at  law,  undoubt- 
edly. It  is  not  necessary  that  we  should  enter  at 
large  into  the  consideration  of  the  nature  of  the 
estate  which  the  heir  takes ;  it  may  not,  how- 
ever, be  improper  to  say  that  the  case  of  Rogers 
v.  Ross,  4  Johns.  Ch.,  388,  is  a  strong  author- 
ity to  show  that  she  takes  as  a  trustee,  and  not 
in  her  own  right.  It  is  not  reasonable  to  con- 
clude that  the  testator  intended  to  produce  such 
a  result;  but  we  cannot  avoid  coming  to  it,  if 
we  look  to  the  languagejhe  has  employed,  and 
apply  to  it  the  established  rules  of  law. 

From  the  examination  of  the  plaintiff's 
points,  it  appears  that  he  does  not  press  his 
claim  to  more  than  two  third  parts  of  the  prem- 
ises. To  this  extent  he  is  entitled  to  recover. 
We  do  not  mean  to  intimate  an  opinion,  that  had 
he  insisted  on  more,  judgment  for  more  would 
have  been  given.  Our  impressions  are  strong- 
ly to  the  contrary. 

Judgment  for  plaintiff,  for  two  thirds  of  the 
premises. 

Marriage— What  commutes  valid.  Cited  in— 4  N. 
Y..  244 ; 15  N.  Y..  351 :  23  N.  Y..  106 ;  26  Barb.,  185 ;  7 
Daly,  310  ;  1  Bradf ..  508 ;  2  Redf .,  458 :  18  Am.  Rep. 
166  (31  Mich.,  131);  41  Am.  Dec..  84  (6  Ala..  765). 

Devise  in  futuro.  Cited  in— 7  Paige,  189 ;  10  Barb. 
397 ;  2  Bradf.,  113. 
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Champerty  and  Maintenance  —  Penalty  under 
[Statute  Attaches,  When. 

The  penalty  given  by  the  Statute  to  Punish  Cham- 
perty and  Maintenance,  does  not  attach,  for  pur- 
chasing title  to  land  in  possession  of  others  than  the 
grantor,  unless  such  possession  be  adverse;  nor 
even  then,  unless  knowledge  of  such  adverse  hold- 
ing be  brought  home  to  the  purchaser. 

Citations—  7  Johns.,  251  ;  13  Johns.,  466. 


was  an  action  of  debt,  to  recover  the 
JL  penalty  given  by  the  Act  to  Punish  Cham- 
perty and  Maintenance,  for  purchasing  a  title 
to  land  in  the  possession  of  the  plaintiff  and 
others;  the  cause  was  tried  at  the  Yates  Cir- 
cuit, before  the  Hon.  Daniel  Moseley,  one  of 
the  Circuit  Judges. 

On  Mar.  1,  1825,  the  defendant  purchased  a 
lot  of  land  containing  297  acres,  of  A.  Jenkins 
and  others,  for  the  consideration  of  $1,784. 
The  plaintiff  and  two  other  persons  were,  at 
the  time  of  such  purchase,  in  the  actual  pos- 
session of  the  premises.  They  claimed  no  title 
to  the  premises  other  than  what  was  derived 
from  a  possession  taken  by  one  Bennett,  in  the 
spring  of  1806,  who  entered  upon  the  land  as 
a  vacant  lot,  and  from  whom  the  possession 
had  been  transmitted  through  several  persons 
to  the  plaintiff,  and  the  other  occupants  in  pos- 
session at  the  time  of  the  conveyance  to  the  de- 
fendant. They  denied  the  title  of  A.  Jenkins 
and  others,  and  forbade  their  agent  and  the 
defendant  to  enter  on  the  land  for  the  purpose 
of  making  a  survey,  preparatory  to  the  convey- 
ance to  the  defendant.  When  the  plaintiff  rest- 
ed, the  defendant  moved  for  a  nonsuit,  because 
it  had  been  shown  :  1st.  That  the  occupants 
of  the  land  at  the  time  of  the  conveyance  to  the 
defendant  held  adversely;  2d.  That  the  per- 
sons under  whom  the  defendant  claimed  had 
not  been  in  the  receipt  of  the  rents  for  one 
year  previous  to  the  conveyance  to  the  defend- 
ant; and  3d.  That  the  defendant,  at  the  time 
of  the  purchase,  had  knowledge  of  an  adverse 
holding  by  the  plaintiff  and  the  others  in  pos- 
session. The  judge  refused  the  nonsuit,  and 
under  his  charge  the  jury  found  a  verdict  for 
the  plaintiff,  for  $1,486;  which  the  defendant 
moved  to  set  aside. 

Mr.  E.  Van  Buren,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  The[*54 
only  question  which  it  seems  to  me  necessary 
to  consider  is,  whether  a  person  buying  a  title 
to  land  not  in  the  actual  occupancy  of  the 
vendor,  is  liable  to  the  penalty  in  the  statute, 
unless  the  land  be  held  adversely.  The  clause 
in  the  statute  on  which  the  action  is  founded 
is  as  follows:  "That  no  person  shall  buy  or 
sell,  or  by  any  means  procure  any  pretended 
right  or  title,  or  make  or  take  any  promise  to 
any  lands,  tenements  or  hereditaments,  unless 
such  person  who  shall  so  bargain,  sell,  cove- 
nant or  promise  the  same,  or  his  ancestors,  or 
those  by  whom  he  claims  the  same,  have  been 


NOTE.— Adverse  possession— What  constitutes.  See 
Clapp  v.  Bromagbam,  9  Cow.,  530,  note,  and  other 
notes  there  cited. 

See,  also,  Varick  v.  Jackson,  2  Wend.,  166,  note. 
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in  possession  of  the  same,  or  of  the  reversion 
or  remainder  thereof,  or  taken  the  rents  and 
profits  thereof,  for  the  space  of  one  whole  year 
next  before  the  said  bargain,  etc.,  upon  pain, 
etc."  In  all  the  cases  which  I  have  examined 
upon  this  statute,  two  things  seem  to  be  nec- 
essary to  complete  the  offense,  to  wit:  1st.  That 
the  land  shall  be  held  adversely;  and  3d.  That 
the  party  prosecuted  shall  have  knowledge  of 
that  fact.  Thus,  in  Teele  v.  Fonda,  7  Johns., 
251,  the  court  say  the  evidence  is  full  and 
complete,  that  when  the  defendants  purchased 
the  lot,  it  was  claimed  and  possessed  under  a 
title  hostile  to  the  Ogden  title;  and  all  this  was 
known  to  the  defendant  at  the  time  of  his  pur- 
chase. And  the  case  of  Hassan/rats  v.  Kelley, 
13  Johns. ,  466,  seems  to  me  decisive  of  this 
case.  Thai  was  an  action  against  the  defend- 
ant for  selling  a  lot  of  land;  and  Spencer,  J., 
says:  "  To  produce  the  consequences  of  a  vio- 
lation of  a  penal  statute,  it  ought  to  appear  ex- 
pressly that  there  was  a  person  in  possession 
claiming  to  own  the  land. "  In  the  case  of  a  vend- 
or of  land,  the  statute  does  not  make  mention 
of  his  knowledge  of  an  adverse  possession,  but 
it  does  in  the  case  of  a  purchaser;  yet,  in  the 
case  of  the  vendor,  in  the  case  last  referred  to, 
the  court  held  that  he  would  not  incur  the  pen- 
alty by  selling,  unless  he  knew  of  the  ad- 
verse possession. 

In  this  case  there  was  no  pretense  of  an  ad- 
verse possession.  When  the  agent  went  to  sur- 
vey the  land,  a  short  time  before  the  convey- 
ance was  executed,  the  occupants  disclaimed 
holding  under  any  pretense  of  title.  The  in- 
tendment  of  law  in  such  case  is,  that  the  pos- 
session is  in  subserviency  to  the  true  title.  It  is 
immaterial  how  long  the  possession  may  have 
55*]  continued;  *it  was  not  hostile  in  its  in- 
ception,nor  did  it  become  so  at  any  subsequent 
period.  Of  course  the  defendant  could  have 
no  knowledge  of  any  adverse  holding. 

A  new  trial  is  granted;  costs  to  abide  the  event. 

Cited  in— 2  Rob.,  495. 


MOODY  v.  VREELAND. 

Practice — Error  in  Fact  and  Error  in  Law  not 
Assignable  Together — Special  Demurrer — Plea 
of  In  nullo  est  erratum — Effect  of — Signing 
Judgment. 

Where  error  in  law  and  error  in  fact  are  assigned 
together  in  one  assignment  of  errors,  the  assign- 
ment is  bad  for  duplicity,  but  advantage  can  be 
taken  of  such  fault  only  by  a  special  demurrer. 

Whether  the  fact  that  a  judge  of  a  C.  P.  Court, 
not  being  the  first  judge  of  the  county  or  a  coun- 
selor of  the  Supreme  Court,  signed  a  judgment  rec- 
ord in  a  case  in  which  the  costs  were  not  limited  by 
law,  can  be  assigned  for  error,  quaere. 

If  an  error  in  fact  not  assignable  be  assigned,  as 
that  the  court  was  not  sitting  on  the  day  wnen  the 
judgment  by  the  record  purported  to  have  been 
given,  the  plea  of  in  nutto  est  erratum  is  no  confes- 
sion of  it ,  but  operates  as  a  demurrer;  not  so,  if  the 
error  in  fact  be  well  assigned ;  then  it  is  a  confes- 
sion. 

Citations— 2  Bac.  Abr.,  tit.  Error.  487,  K.  8.,  2;  1 
Saund.,  101  a,  286,  n,  9,  337  b,  note,  3;  2  Ld.  Haym., 
882 ;  1  Str..  439 ;  1  Sid.,  147 :  1  Leon.,  145 ;  1  Arch.  Pr., 
24(1,  248 ;  2  Dunl.,  1146 ;  1  Chit.  PL,  207,  513  ;  Bac.  Abr., 
Pleas  &  PL,  K :  Coin.  Dig.  Pleas  &  PL,  E,  2 ;  2  Johns., 
433:  10  East,  73;  2  Bos.  &  P.,  424:  4T.R.,  347;  1  H. 
BL,  108;  2  Saund.,  380,  note  14;  3  CaL,  89;  11  Johns., 
54  ;  13  Johns.,  204 ;  1  Will.,  252. 
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TAEMURRER  to  assignment  of  errors.  Moody 
-LJ  sued  out  a  writ  of  error  to  reverse  a  judg- 
ment obtained  by  Vreeland  against  him  in  the 
Seneca  C.  P.  The  record  was  returned  to  this 
court  with  a  bill  of  exceptions.  Moody  put  in 
an  assignment  of  errors, assigning  for  error  that 
the  judgment  record  in  the  C.  P.  was  signed 
by  a  judge,  not  being  the  first  judge  of  the  C. 
P.,  nor  of  the  degree  of  counsel  in  the  Su- 
preme Court  (it  appearing  by  the  record  that  it 
was  a  case  in  which  the  costs  were  not  limited 
by  law),  and  also  that  there  was  error  in  the 
record  and  proceedings,  and  in  the  giving  of 
the  judgment,  because  that  by  the  record  it 
appears  that  judgment  was  given  for  Vreeland, 
whereas,  it  ought  to  have  been  given  for  him, 
Moody.  To  this  assignment  the  defendant  in 
error  put  in  a  general  demurrer,  and  the  plaint- 
iff joined. 

Mr.  J.  H.  Wood,  for  defendant  in  error. 

Mr.  J.  McAlister,  for  plaintiff  in  error. 

By  the  Court,  Sutherland,  J.  The  assign- 
ment is  undoubtedly  bad.  The  general  assign- 
ment is  of  an  error  in  law,  the  other  of  an  er- 
ror in  fact.  And  it  is  settled  that  you  cannot 
assign  error  in  fact  and  error  in  law  together. 
They  are  *distinct  things,  and  require  [*56 
different  trials.  2  Bac.  Abr.,  tit.  Error,  487, 
K,  sec.  2;  1  Saund.,  101  g;  2  Ld.  Raym.,  883; 
1  Stra.,  439;  1  Sidf.,  147;  1  Leon.,  145;  1  Archb. 
Pr.,  246;  2  Dunl.,  1145.  But  the  proper  way 
to  take  advantage  of  such  assignment  is  by  de- 
murring to  the  assignment,  on  the  ground  of 
duplicity.  2  Bac.  Abr.,  487,  Error,  K,  2;  1 
Archb.  Pr.,  248,  and  cases  cited  above.  Now 
duplicity  can  be  reached  only  by  a  special  de- 
murrer. 1  Archb.,  248;  1  Chit.  PL,  513;  1 
Saund.,  337  b.  note  3;  Bac.  Abr.,  Pleas  and 
Pleadings,  K;  Com.  Dig.,  Pleas  and  Pleadings, 
E,  2;  2  Johns.,  433;  10  East,  73.  The  authori- 
ties all  consider  the  assigning  of  error  in  law 
and  error  in  fact  in  one  assignment  as  a  case 
of  duplicity  in  pleading,  and  not  a  misjoinder 
of  counts.  A  declaration  will  be  held  bad  on 
general  demurrer,  or  in  arrest,  or  on  error,  in 
a  case  of  misjoinder.  1  Chit.  PL,  207;  2  Bos. 
&  P.,  242;  4  T.  R.,  347;  1  H.  Bl.,  108.  But 
not  so  for  duplicity. 

But  it  is  said  that  the  assignment  of  error  in 
fact  is  bad  on  the  face  of  it,  as  impeaching  the 
record.  Without  considering  whether  it  be  or 
be  not  so,  it  is  a  sufficient  answer  to  say  that 
the  demurrer  is  to  both  assignments  ;  and  the 
general  assignment  being,  unquestionably, 
good,  the  principle  applies,  that  where  there  is 
a  general  demurrer  to  a  declaration,  containing 
both  good  and  bad  counts,  judgment  will  be 
given  for  the  plaintiff.  So,  where  several 
breaches  are  assigned  in  the  declaration,  some 
of  which  are  well  assigned,  and  others  not,  the 
plaintiff  will  have  judgment  upon  general  de- 
murrer. 2  Saund,  380,  note  14;  1  Id.,  286,  note 
9  ;  3  Cai.,  89  ;  11  Johns,,  54  ;  13  Id.,  264 ;  1 
Will.,  252. 

If  the  assignment  is  bad,  as  impeaching  the 
record,  the  defendant  in  error  can  avail  him- 
self of  the  objection  under  the  general  plea  of 
in  nullo  est  erratum.  So,  if  an  error  in  fact  that 
is  not  assignable,  is  assigned,  and  in  nullo  est 
erratum  be  pleaded,  it  is  no  confession  of  it,  as 
if  it  be  assigned  that  the  court  was  not  sitting 
on  the  day  when  the  judgment  purported  to 
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have  been  given,  because  that  is  against  the 
record  ;  and  in  such  case  in  nullo  est  erratum 
is  only  a  demurrer.  Bac.  Abr.,  Error,  K,  2, 
and  cases  cited.  But  if  an  error  in  fact  be  well 
assigned,  in  nullo  est  erratum  in  a  confession 
of  it. 

57*]*  The  plaintiff  in  error,  therefore,  must  have 
judgment  upon  the  demurrer,  but  leave  is  given 
to  the  defendant  to  plead  to  t?te  assignment  on 
payment  of  costs. 
Cited  in— 21  Wend.,  20 ;  22  Wend.,  379 ;  2  Co.  R.,  119. 


HARRIS  v.  WILSON. 

Trial — Judge  Must  Decide  Facts  Incidental  to 
Admission  of  Evidence—  Witnesses— Cross-Ex- 
amination as  to  Distinct  Collateral  Fact. 

Evidence  received  by  a  judge  on  the  trial  of  a 
cause  as  preliminary  to  the  introduction  of  other 
evidence,  is  not  to  be  submitted  to  the  jury ;  it  is 
the  province  of  the  judge,  and  not  of  the  jury,  to 
pass  upon  its  sufficiency :  accordingly,  where  proof 
of  the  admissions  of  an  alleged  partner  were  offered 
to  be  shown,  it  was  held  it  was  the  province  of  the 
judge,  and  not  of  the  jury,  to  pass  upon  the  fact, 
whether  he  was  such  partner  or  not. 

A  witness  cannot  be  examined  as  to  a  distinct  col- 
lateral fact,  for  the  purpose  of  impeaching  his  tes- 
timony, by  contradicting  him ;  but  if  a  question  re- 
lative to  such  fact  be  put  and  answered,  evidence 
cannot  afterwards  be  adduced  for  the  purpose  of 
contradiction. 

Citation— 1  Stark.  Ev.,  134;  1  Phil.  Ev.,  21;  2  Cowp., 
238 ;  2  Stark.  N.  P.,  149 ;  2  Gall..  53. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Washington  Circuit  in  Nov.  1829,  before 
the  Hon.  EsekCowen.oneof  the  Circuit  Judges. 
The  action  was  on  a  promissory  note  for 
$1,000.  given  by  the  defendant  and  one  E.  W. 
Judd  to  the  plaintiff,  bearing  date  May  1,  1824. 
On  the  same  day  that  the  note  bore  date,  the 
plaintiff,  the  defendant  and  Judd  executed  an 
instrument  in  writing,  stating  that  since  Jan.  1, 
1821,  they  had  been  in  partnership  in  a  marble 
manufacturing  company  at  Middlebury,in  Vt., 
and  agreeing  to  continue  such  partnership,  and 
to  establish  a  branch  within  this  State.  July  1, 
1826,  the  partners  agreed  to  dissolve  their  part- 
nership, and  submitted  the  terms  upon  which 
the  dissolution  should  take  place  to  two  arbi- 
trators. The  note  in  question  was  not  mentioned 
at  the  time  of  the  submission;  no  evidence  was 
introduced  by  either  party,  except  that  some 
papers  and  vouchers  were  produced  ;  and  the 
arbitrators  were  to  decide  upon  their  own 
knowledge  of  the  concern.  The  object  of  the 
submission  was  to  determine  upon  what  terms 
Wilson  should  withdraw  from  the  concern,  the 
parties  to  the  submission  being  Judd  and  Har- 


ris on  the  one  side,  and  Wilson  on  the  other. 
The  arbitrators  on  the  same  day  made  an  award, 
and  all  parties  *expressed  their  satisfac-  [*58 
tion  with  it :  the  note  was  not  included  in  the 
award.  Shortly  thereafter,  a  suit  was  com- 
menced on  the  note,  it  being  a  joint  and  sever- 
al note  against  Wilson  alone,  who  pleaded  the 
submission  and  award  in  bar  of  a  recovery,  and 
the  plaintiff  replied  that  the  note  was  not  in- 
cluded in  the  submission,  A  trial  was  had,  and 
the  defendant  obtained  a  verdict,  which  was  set 
aside  and  a  new  trial  ordered.  See  1  Wend., 
511,  where  will  be  found  a  more  full  statement 
of  this  case. 

On  the  second  trial,  Judd,  the  co-maker  of 
the  note,  was  called  as  a  witness  by  the  plaint- 
iff, who  testified  that  the  note  in  question  was 
given  principally  for  money  loaned  by  Harris 
to  the  makers  of  the  note,  Nov.  30,  1820  ;  that 
Harris  became  a  member  of  the  Marble  Manu- 
facturing Co.  Jan.  1,  1821,  but  not  before:  that 
when  he  joined  the  Co.,  he  took  one  third  of 
the  stock  and  property  of  the  Co. ,  and  was  to 
be  equally  responsible  for  the  debts  that  the 
Co.  then  owed  ;  that  the  note  in  question  was 
given  May  1,  1824,  for  the  original  loan  made 
Nov.,  1820,  and  a  subsequent  loan  and  the  in- 
terest of  both  loans,  and  that  it  was  then  men- 
tioned between  the  parties  that  such  note  was 
entirely  disconnected  with  the  Co.,  and  was 
altogether  a  private  concern  between  the  par- 
ties, and  in  the  note  itself  it  was  accordingly 
declared  to  have  been  given  for  borrowed  mon- 
ey. On  the  cross-examination  of  this  witness, 
he  was  asked  whether  in  the  fall  of  1820  he  had 
not  told  two  individuals, who  were  named,  that 
Harris  had  brought  money  into  the  Co. ,  and 
that  the  Co.  in  consequence  of  it,  were  able  to 
pay  off  their  hands  in  money,  if  they  wished 
it ;  he  answered  that  he  had  not,  and  that  such 
was  not  the  fact.  The  defendant  then  offered 
to  prove  that  the  whole  of  the  money  for  which 
the  note  was  given,  was  expended  in  the  use  of 
the  Co.  at  Middlebury,  and  went  to  increase 
the  value  of  the  Co.'s  property ;  contending 
that  from  such  fact,  he  had  a  right  to  insist 
that  the  note  was  settled  by  the  arbitration ; 
this  evidence  was  objected  to  and  rejected  by 
the  judge,  on  the  ground  that  the  money  be- 
ing loaned  to  Judd  and  Wilson  individually, 
it  was  immaterial  how  it  had  been  expended, 
and  that  the  conclusion  contended  *for  [*59 
by  the  defendant  could  not  follow  from  the 
fact  offered  to  be  proved  ;  to  this  decision  the 
defendant  excepted.  After  some  testimony  was 
given,  tending  to  show  that  Harris  was  a  part- 
ner in  the  concern  in  the  fall  of  1820,  the  de- 
fendant offered  to  prove  a  declaration  made  by 
Judd  in  Dec.,  1820,  admitting  that  Harris  was 


NOTE.— Witnesses—  Cross-examination  of  as  to  col- 
lateral facts. 

A  witness  cannot  be  cross-examined  as  to  any  fact, 
which  is  collateral  and  irrelevant  to  the  isaitt  merely 
for  the  purpose  of  afterwards  contradict  iny  him.  And 
his  answers  to  such  questions  are  conclusive.  Howard 
v.  City  Fire  Ins.  Co.,  4  Denio,  503:  Lawrence  v. 
Barker,  5  Wend.,  301 ;  Carpenter  v.  Ward,  30  N.  Y., 
243 ;  People  v.  McGinnis,  1  Park.  Cr.,  387  ;  Plato  v. 
Benyolds,  27  N.  Y.,  586 ;  Baptist  Church  v-  Brooklyn 
Fire  Ins.  Co.,  28  N.  Y.,  153 ;  Purchase  v.  Mattison.  6 
Duer,  587 ;  Commonwealth  v.  Buzzell,  16  Pick.,  157  ; 
Marx  v.  People,  63  Barb.,  618 ;  State  v-  Patterson, 
2  Iredell,  346 ;  Commonwealth  v.  Hunt,  4  Gray, 
421;  Harrington  v.  Lincoln.  2  Gray,  133;  Pal- 
mer v.  Trower,  14  Ensr.  L.  &  E.,  470;  Crowley  v. 
Page,  7  C.  &  P.,  789 ;  Harris  v.  Tippett,  2  Camp., 
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637 ;  Lee's  .case,  2  Lewin's  Cr.  Cas.,  154 ;  Harrison  v. 
Gordon,  2  Lewin's  Cr.Cas.,  154 ;  Meagoe  v.  Simmons, 
3  C.  &  P.,  75 ;  Ware  v.  Ware,  8  Greenl.,  52 ;  Spenceley 
v.  De  Willott,  7  East.  108 ;  Rex  v.  Watson.  2  Stark., 
116 ;  Hughs  v.  Rogers,  8  M.  &  W.,  123 ;  Tennant  v. 
Hamilton,  7  Clark  &  Fin,  123. 

And  see,  generally,  Morgan  v.  Frees,  14  Barb.,  352; 
People  v.  Austin,  1  Park.  Cr.,  154 ;  S.  C.,  7  N.  Y.  Leg. 
Obs.,  117;  Newton  v.  Harris,  6  N.  Y.,  345;  People  v. 
Christie,  2  Abb.  Pr.,  256 ;  Nation  v.  People,  6  Park. 
Cr..  258 ;  People  v.  Blakeley.  4  Park.  Cr.,  176  :  Rath- 
bun  v.  Ross,  46  Barb.,  127  ;  Peck  v.  Yorks,  47  Barb., 
131 ;  Commonwealth  v.  Goddard,  2  Allen,  148 ;  Phil. 
&  Trenton  Ry.  Co.  v.  Simpson.  14  Pet.,  461 ;  Griffiths 
v.  Ivery,  11  Ad.  &  El.,  322;  Attorney  General  v. 
Hitchcock,  1  Ex.,  102. 
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a  partner  ;  this  evidence  was  objected  to  and 
rejected  by  the  judge,  on  the  ground  that  there 
was  yet  no  evidence  showing  that  Harris  was 
a  partner  at  the  time  ;  that  the  declaration  of 
Judd  was,  therefore,  inadmissible  as  evidence, 
to  prove  the  fact  of  partnership  ;  and  that  for 
the  purpose  of  impeaching  Judd,  it  was  inad- 
missible, as  the  defendant  having  thought 
proper  to  examine  him  upon  a  point  not  mate- 
rial to  the  issue,  must  be  content  with  his  an- 
swer; to  which  decision  the  defendant  also  ex- 
cepted.  The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff,  which 
the  defendant  moved  to  set  aside. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  C.  L.  Allen,  for  plaintiff. 

By  the  Court.  This  action  is  brought  on 
a  promissory  note  made  by  the  defendant  and 
one  Judd,  jointly  and  severally  to  the  plaintiff. 
The  defense  is,  that  the  money  for  which  the 
note  was  given,  was  put  into  a  Co.,  formed 
by  the  parties  to  this  suit,and  had  been  brought 
into  the  adjustment  of  their  concerns  ;  or  as 
their  affairs  had  been  settled  by  arbitration, 
that  it  was  within  the  submission,  and  is  to  be 
considered  as  included  in  the  award.  The  note 
itself  shows  that  the  money  was  loaned  to  the 
defendant  and  Judd.  To  countervail  this  evi- 
dence, the  defendant  offered  to  prove  that  the 
money  was  appropriated  to  the  use,  and  ex- 
pended in  the  business  of  the  Co.  The  judge 
rejected  this  offer,  and  the  defendant  excepted 
to  his  decision.  The  fact  offered  to  be  proved 
did  not  tend  to  make  out  the  defense  ;  though 
expended  in  the  Co.,  that  fact  would  not  show 
whether  the  plaintiff  loaned  it  to  the  defend- 
ant and  Judd,  and  that  it  went  to  the  use  of 
the  Co.  by  their  direction,  or  whether  it  was 
loaned  by  the  plaintiff  to  the  whole  Co.  It  is 
not  an  unusual  occurrence  for  one  member  of 
6O*]  a  firm  to  loan  to  other  members  *the 
very  funds  which  they  place  in  the  concern 
as  their  part  of  the  capital.  The  judge  decided 
correctly  in  refusing  to  receive  the  testimony. 

Judd,  the  co-maker  of  the  note,  was  exam- 
ined as  a  witness,  and  testified  that  the  money 
was  an  individual  loan  to  the  defendant  and 
himself.  He  was  asked  if  he  had  not  told  cer- 
tain persons  in  the  autumn  of  1820,  that  the 
plaintiff  had  brought  money  into  the  Co.,  and 
in  consequence  thereof  that  they  were  enabled 
to  pay  off  their  hands;  he  answered  that  he  had 
no  recollection  of  having  said  anything  of  the 
kind.  He  was  then  asked  if  it  was  true,  pro- 
vided he  had  said  so.  He  said  he  should  not 
have  said  so,  if  it  was  not  true;  but  there  was  no 
such  fact  within  his  knowledge,  and  the  plaint- 
iff was  not  at  that  time  a  member  of  the  Co. 
The  defendant  then  proposed  to  prove  that 
Judd  had  said  in  Dec.,  1820,  that  the  plaintiff 
had  put  considerable  money  into  the  concern, 
whereby  they  were  enabled  to  pay  off  their 
hands.  This  evidence  was  excluded,  upon  the 
ground  that  the  fact  of  the  plaintiff's  having 
put  into  the  Co.  money  at  that  time  was  im- 
material to  the  present  issue,  and  the  defend- 
ant could  not  disprove  what  the  witness  had 
said  for  the  purpose  of  impeaching  him,  but 
must  take  his  answer  ;  and  could  not  be  per- 
mitted to  go  hito  an  inquiry,  whether  the  wit- 
ness was  mistaken  or  not,  on  that  collateral 
matter.  The  defendant  contends  that  there 
64 


was  evidence  to  show  that  the  plaintiff  was  in 
1820  a  member  of  the  Co. ,  and  being  such,  it 
was  not  immaterial  to  the  issue  in  this  case  to 
show  that  he  had  advanced  at  that  time  money 
to  it ;  but  the  judge  decided  that  the  fact  that 
he  was  not  then  a  partner  was  sufficiently  es- 
tablished ;  and  not  being  a  partner,  whether  he 
advanced  money  to  the  Co.  or  not,  was  imma- 
terial to  the  issue.  There  was  some  evidence 
of  acts  of  the  plaintiff,  tending  to  show  that  he 
was  a  partner  in  1820,  but  the  fact  was  not  es- 
tablished. While  the  defendant  was  absent 
and  Judd  sick,  the  plaintiff  took  charge  of 
their  business,  and  acted  in  relation  to  it  as  a 
partner  would  do.  This,  under  the  circum- 
stances, is  slight  proof,  and  cannot  stand  against 
the  agreement  of  the  parties  to  this  suit,  re- 
citing the  commencement  of  the  partnership 
Jan.  1,  1821,  and  the  positive  declaration  of 
*  Judd  that  the  plaintiff  was  not  partner  [*6 1 
in  the  fall  of  1820.  The  defendant  contended 
that  whether  he  was  then  a  partner  or  not,  was 
a  fact  for  the  jury.  This  would  have  been  so, 
if  the  fact  had  been  in  issue  on  the  merits  of 
this  case,  but  it  was  not ;  it  was  incidentally 
raised  in  relation  to  a  question  about  admitting 
or  rejecting  evidence.  The  evidence  offered 
was  as  the  judge  conceived  admissible,  if  the 
plaintiff  was  a  partner  in  1820;  otherwise,  not; 
he  was  therefore  obliged,  in  order  to  determine 
the  question  of  the  admissibility  of  the  evi- 
dence, to  pass  on.  the  fact  of  the  plaintiff's 
being  a  partner  at  that  time.  Whether  a  deed 
or  any  other  written  instrument  is  lost  or  not, 
if  involved  in  the  issue  of  a  cause  upon  the 
merits,  is  a  question  for  a  jury  to  settle  ;  but 
when  that  question  incidentally  arises  in  the 
progress  of  a  trial  on  the  application  of  a  party 
to  be  permitted  to  give  parol  evidence  of  the 
contents  of  such  deed  or  instrument,  the  court, 
and  not  the  jury,  pass  on  the  fact  of  the  loss. 
The  judge,  I  think,  decided  correctly  the  ques- 
tion as  to  the  plaintiff's  not  being  a  partner  in 
Dec.,  1820.  The  evidence  did  not  enable  him 
to  say  he  was.  If  he  was  not  then  a  partner 
or  member  of  the  Co. ,  whether  he  did  or  did 
not  advance  money  to  that  Co. ,  was  wholly 
collateral,  and  immaterial  to  the  issue  to  be 
tried.  If  he  did  not  make  such  an  advance, 
the  proof  of  that  fact  would  not  certainly  help 
the  defense  ;  if  he  did  advance  money,  the  es- 
tablishment of  that  fact  would  not  prove  that 
he  advanced  it  to  himself,  as  well  as  to  the  de- 
fendant and  Judd,  which  was  the  substance 
of  the  defense.  The  fact  which  was  to  be  es- 
tablished by  the  rejected  testimony  was  strictly 
immaterial. 

Was  the  defendant  entitled  to  prove  the  dec- 
larations with  a  view  to  impeach  Judd?  It  is 
settled  law  that  a  witness  cannot  be  examined 
as  to  anv  distinct  collateral  fact,  for  the  pur- 
pose of  impeaching  his  testimony  by  contra- 
dicting him.  1  Stark.  Ev.,  134  ;  1  Phil.  Ev., 
21.  But  if  a  question  relative  to  such  a  fact 
be  put  and  answered,  evidence  cannot  after- 
wards be  adduced  for  the  purpose  of  contra- 
diction. 1  Stark.  Ev.,  134  ;  2  Cow.,  638  ;  2 
Stark.  N.  P.  Cas.,  149 ;  2  Gall.,  53. 

Judgment  for  plaintiff. 

Cited  in-24  N.  Y.,  299 ;  27  N.  Y.,  588 ;  3  Keyes,  228 ; 
21  Hun,  379 ;  8  Barb.,  156 ;  15  Barb.,  &53  ;  33  Barb..  174 ; 
39  Barb..  410;  23  How.  Pr.,  358;  14  Abb.  Pr..  353;  1 
Park..  392. 
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JACKSON  v.  WAKFOKD. 


<J2*]  MACKSON,  ex  dem.  CONSTANT-INK, 

0. 
WARFORD. 

Adverse  Possession — Possession  only  Relied  Upon 
— Amount  Limited  to  Actual  Improvement  and 
Inclosure — Presumption  of  Conveyance  to  Oc- 
cupant—New Trial  on  Ground  of  Surprise. 

In  ejectment,  where  the  defendant  produces  no 
written  title,  but  relies  solely  on  possession  with  an 
assertion  of  title,  he  can  retain  so  much  only  as  he 
has  under  actual  improvement,  and  has  been  in 
possession  of  for  30  years ;  what  is  said  to  the  con- 
trary of  this  position  in  La  Frombois  v.  Jackson,  8 
Cow.,  589,  is  obiter. 

Where  a  party  had  been  in  possession  of  land  for 
•35  years,  claiming  it  as  his  own,  and  had  built  a  barn 
upon  it ;  and  where  the  owner,  who  resided  within 
•60  miles  of  the  premises,  instead  of  asserting  his 
claim,  embarked  in  the  service  of  the  Northwest  Co. 
in  Canada  for  20  years,  and  suffered  18  years  to 
elapse  after  his  return  before  bringing  suit,  and  the 
original  letters  patent  for  the  land  were  found  in 
the  possession  of  the  occupant  of  the  premises :  it 
was  held  that  the  facts  and  circumstances  were  such 
as  would  have  warranted  the  presumption  of  a  con- 
veyance to  the  occupant. 

A  new  trial  will  be  granted  on  the  ground  of  sur- 
prise, where  the  attorney  of  one  of  the  parties  had 
in  his  possession  a  deed  important  to  the  rights  of 
the  other  party,  and.  before  the  trial,  delivered  it  to 
a  third  person,  without  apprising  his  adversary, 
who  subpoenaed  the  attorney  and  also  gave  notice 
to  him  to  produce  the  deed,  and  on  the  trial  flrst 
learned  that  it  was  not  in  his  possession. 

Citations— 1  Johns.,  158 ;  2  Johns.,  234  ;  1  Cow.,  285, 
«09. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Clinton  Circuit  in  June,  1829,  before 
the  Hon.  Esek  Co  wen,  one  of  the  Circuit  Judges. 
The  plaintiff  showed  title  in  his  lessor  to  lot 
No.  60  of  the  80  acre  lots  in  the  Canadian  and 
Nova  Scotia  refugee  tract,  bv  letters  patent 
granted  Feb.  27,  1790,  and  claimed  to  recover 
25  acres  near  the  center  of  the  lot  in  the  posses- 
sion of  the  defendant.  The  defendant  claimed 
the  premises  under  a  purchase  at  sheriff's  sale, 
on  an  execution  against  one  James  Rouse  ;  the 
sheriff's  deed  bearing  date  Dec.  13,  1813,  con- 
veying lot  No.  60  and  other  lots.  Rouse  was 
in  possession  of  lot  No.  60,  and  two  adjoining 
lots,  viz.:  Nos.  59  and  61,  as  long  since  as  35 
years  before  the  trial,  and  claimed  to  be  the 
owner  of  the  same  ;  at  that  time  had  a  clearing 
on  the  east  end  of  the  lots,  his  house  being  on 
•61,  and  his  barn  on  60,  the  adjoining  lot ;  the 
lots  are  long  and  narrow,  extending  west  from 
the  shore  of  Lake  Champlain,  at  a  place  called 
Rouse's  Point,  about  one  mile.  Twenty-three 
years  before  the  trial,  Rouse  had  a  clearing  of 
63*]  about  7  acres  *on  the  east  end  of  lot  No. 
<>0,  and  had  sugar  works  on  the  25  acres,  near 
the  center  of  the  lot,  and  got  out  staves  there. 
Ever  since  that  time,  there  has  been  sugar  made 
on  the  25  acres,  and  fire-wood  has  been  cut 
there.  Rouse  continued  in  possession  until 
1813,  when  the  defendant  entered,  by  and  un- 
der whom  the  premises  have  since  been  held  ; 
no  part  of  the  25  acres  were  cleared  or  inclosed 
in  fence  until  about  four  years  since.  It  was 
proved  that  Constantine  was  a  Canadian  refu- 
gee ;  that  shortly  after  the  close  of  the  Revo- 
lutionary War,  he  settled  at  St.  Antoine  in 


.-^ldt'erse  po&ession-Disaeisin-  What  amounts 
to.  See,  Varick  v.  Jackson,  2  Wend.,  166,  note.  For 
full  discussion  of  adverse  possession,  see  Clapp  v. 
Bromagham,  9  Cow.,  530,  note,  and  other  notes  mere 
•cited. 
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Lower  Canada,  and  went  into  the  service  of 
the  Northwest  Company  in  Canada,  and  con- 
tinued in  such  service  about  20  years,  or  until 
1810,  when  he  returned  to  St.  Antoine,  where 
he  had  left  his  family,  which  place  is  about  60 
miles  from  the  premises  in  question.  A  wit- 
ness for  the  defendant  testified  that  he  was  at 
home  in  1798  or  1799.  This  suit  was  com- 
menced in  May,  1828.  To  show  title  out  of 
the  plaintiff,  the  defendant  proved  by  one  Fer- 
riall,  that  in  1798  or  1799  the  lessor  of  the 
plaintiff  sold  and  conveyed  lot  No.  60  to  A. 
Peabody  and  C.  Fitch,  he  being  then  told  that 
Rouse  was  in  possession ;  proof  having  pre- 
viously been  given  that  such  deed  could  not 
be  found  among  the  papers  of  Peabody  and 
Fitch,  they  both  being  dead.  The  credibility 
of  this  witness  was- attacked.  The  letters  pat- 
ent to  Constantine  were  found  among  Rouse's 
papers,  who  died  5  or  6  years  before  the  trial. 
The  defendant  insisted  at  the  circuit  that  the 
evidence  established  an  adverse  possession, 
barring  the  right  of  the  plaintiff  to  recover, 
and  that  the  jury  were  warranted  in  presum- 
ing a  conveyance  to  Rouse.  The  judge  de- 
cided otherwise,  and  charged  the  jury  that  the 
only  question  for  them  to  determine  was  wheth- 
er the  lessor  had  conveyed  to  Peabody  and 
Fitch,  and  in  determining  such  question,  they 
must  pass  upon  the  credibility  of  the  witness 
Ferriall ;  if  they  believed  him,  they  must  find 
for  the  defendant,  otherwise  for  the  plaintiff. 
The  jury  found  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial,  as  well  on  account 
of  the  ruling  of  the  judge,  as«on  the  ground  of 
surprise,  arising  from  the  fact  that  the  attor- 
ney for  the  plaintiff,  on  being  called  on  to  pro- 
duce, in  pursuance  of  a  subpoena  and  notice, 
a  deed  of  the  premises  in  question  from  the 
wife  of  *Constantine  to  Rouse,  found  by  [*64 
him  among  the  papers  of  Rouse,  and  admitted 
by  him  after  the  commencement  of  the  suit  to 
be  in  his  possession,  stated  that  he  had  deliv- 
ered the  deed  to  a  son-in-law  of  Rouse,  who 
had  sent  it  to  counsel  at  Troy. 

Mr.  S.  Stevens,  for  the  defendant.  A  suf- 
ficient adverse  possession  was  shown  to  bar  the 
right  of  entry,  8  Cow.,  589,  603;  3  Johns.  Ch., 
109;  and  the  question  of  adverse  possession 
should  have  been  submitted  to  the  jury,  9 
Johns.,  102;  13  Id.,  495.  The  facts  and  cir- 
cumstances of  this  case  would  have  warranted 
the  jury  to  presume  a  conveyance  from  the 
lessor  to  Rouse,  under  whom  the  defendant 
claimed,  1  Phil.  Ev.,  124;  8  East,  266.  267;  12 
Co.,  5;  7  T.  R.,  492;  3  Wend.,  152;  and  that 
question  also  should  have  been  submitted  to 
them,  2  Wend.,  60;  1  Vent.,  257;  11  East,  488; 
1  Cai.,  84;  2  Id.,  382;  7  East,  45;  10  Johns., 
377;  11  Id.,  446;  Cowp.,  102;  4  T.  R.,  682.  At 
all  events,  on  the  ground  of  surprise,  the  de- 
fendant is  entitled  to  a  new  trial;  for  had  the 
deed  been  produced,  although  only  executed 
by  the  wife  of  Constantine,  it  would  have  been 
sufficient  to  have  extended  the  possession  of 
Rouse  to  the  whole  lot.  1  Cow.,  286,  609;  5 
Id..  483;  6  Id.,  680;  18  Johns.,  355. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff.  The  evidence  does  not  establish 
an  adverse  possession,  except  as  to  the  part  of 
the  lot  near  the  lake;  as  to  the  premises  claimed 
to  be  recovered,  there  is  no  pretense  of  posses- 
sion, the  occasional  use  of  that  portion  of  the 
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lot  for  the  purpose  of  making  sugar,  was  not 
such  a  possession  as  could  ripen  into  a  right. 
Had  Rouse  claimed  the  land  by  virtue  of  a 
deed,  the  manner  in  which  he  occupied  it, 
might  have  been  considered  a  sufficient  posses- 
sion; but  it  was  not  shown  that  he  had  a  deed, 
and  the  facts  and  circumstances  of  the  case 
were  not  such  as  to  authorize  the  jury  to  pre- 
sume a  conveyance  to  him.  A  conveyance  can- 
not be  presumed  where  there  is  no  evidence  of 
an  adverse  possession,  and  even  that,  when  es- 
tablished, will  not  warrant  the  presumption; 
the  jury  must  be  satisfied  that  the  right  is  in 
the  party,  and  that  the  naked  forms  of  a  con- 
veyance only  are  wanting,  and  the  question 
65*]  should  not  be  submitted  *to  them,  unless 
the  evidence  given  legally  tends  to  establish 
the  fact.  1  Wend.,  511.  'As  to  the  proof  of 
title  out  of  the  lessor,  the  jury  have  found  for 
the  plaintiff,  and  their  finding  is  conclusive. 
The  defendant  is  not  entitled  to  a  new  trial  on 
the  ground  of  surprise;  he  ought  to  have  in- 
quired for  the  deed  shortly  before  the  trial ; 
had  he  done  so,  he  would  have  learned  where  it 
was,  and  might  have  procured  its  production; 
he  has  not  used  due  diligence,  18  Johns.,  489; 
besides,  such  evidence  would  be  cumulative 
and,  therefore,  the  court  will  not  grant  a  new 
trial.  2  Cai.,  72,  73;  8  Johns.,  84;  15  Id.,  210; 
9  Cow.,  266. 

Mr.  Stevens,  in  reply.  According  to  the  de- 
cision in  La  Frombois  v.  Jackson,  8  Cow.,  589, 
the  possession  by  Rouse,  and  the  continuation 
of  it  by  the  defendant,  was.  sufficient  to  bar  the 
plaintiff.  The  occupation  or  enjoyment  of  the 
premises  was  such  as  is  customary  in  new  set- 
tled parts  of  the  country,  and  it  is  shown  to 
have  been  continued  for  23  years.  If  the  cir- 
cumstances are  such  as  to  warrant  the  pre- 
sumption, a  grant  may  be  presumed,  although 
there  be  not  an  adverse  possession  of  20  years. 
Where  a  party  is  taken  by  surprise,  and  on  the 
trial  of  a  cause  is  not  able  to  avail  himself  of 
testimony  which  he  supposed  was  under  his 
control,  it  cannot  be  objected  when  he  asks  for 
a  new  trial,  that  the  evidence  is  cumulative. 

By  the  Court,  Savage,  Ch.  J.  On  the  point 
of  adverse  possession,  the  judge  decided  that 
the  defendant  had  not  shown  enough.  Accord- 
ing to  the  repeated  decisions  of  this  court  he 
decided  correctly.  The  defendant  produced 
no  conveyance  from  anybody  for  lot  No.  60; 
and  it  must  be  considered  settled,  if  a  series  of 
decisions  for  thirty  years  can  settle  a  question, 
that  where  the  occupant  of  land  produces  no 
written  title,  but  relies  solely  on  possession 
with  an  assertion  of  title,  he  can  retain  so  much 
only  as  he  had  under  actual  improvement,  and 
within  a  substantial  inclosure.  1  Johns.,  158; 
2  Id.,  234;  1  Cow.,  609,  285.  The  case  of  La 
ffromboi*  v.  Jackson,  it  was  urged  on  the  argu- 
ment, extended  this  doctrine  to  bare  occupan- 
cy. Chancellor  Jones  says:  "The  actual  pos- 
06*]  session  and  improvement  of  *the  premi- 
ses, as  owners  are  accustomed  to  possess  and 
improve  their  estate,  without  any  payment  of 
rent  or  recognition  of  title  in  another,  or  disa- 
vowal of  title  in  himself,  will,  in  the  absence 
of  all  other  evidence,  be  sufficient  to  raise  a 
presumption  of  his,  the  occupant's,  entry  and 
holding,  as  absolute  owner."  I  do  not  under- 
stand Chancellor  Jones  as  intending  to  impeach 
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the  rule,  which  had  been  frequently  recognized 
in  this  court  as  to  the  extent  of  an  adverse  pos- 
session, where  there  is  no  holding  under  a  pa- 
per title.  Indeed  he  could  not,  for  that  ques- 
tion was  not  raised  in  that  case;  what  was  said 
was  out  of  the  case  and  obiter.  The  defense  of 
adverse  possession,  therefore,  was  not  sustained. 

Was  enough  shown  to  warrant  the  presump- 
tion of  a  conveyance,  and  to  justify  the  judge 
in  submitting  that  question  to  the  jury?  Pre- 
sumptions are  often  indulged  for  the  sake  of 
quieting  possessions.  Presumption  has  been 
defined  to  be  an  inference  as  to  the  existence  of 
a  fact  not  known,  arising  from  its  connection 
with  facts  which  are  known.  It  is  founded 
upon  a  knowledge  of  human  nature,  and  the 
motives  which  are  known  to  influence  human 
conduct;  particularly,  the  disposition  of  man 
to  enjoy  what  belongs  to  him.  There  are  fact& 
in  this  case  which  are  not  altogether  consistent 
with  the  fact  of  Rouse's  being  an  intruder.  He- 
was  in  possession,  claiming  title  to  the  whole 
lot  and  two  others,  making  in  all  240  acres,  lot 
No.  60  lying  in  the  middle.  It  is  not  pretended 
that  he  did,  not  own  the  lots  lying  on  either 
side  of  No.  60.  He  improved  the  whole  as  one 
farm,  though  the  25  acres  in  question  were- 
never  inclosed  by  him.  The  country  was  new, 
and  it  was  probably  not  necessary,  for  the  pur- 
poses of  good  husbandry,  to  clear  and  inclose 
more  than  he  did.  He  built  a  house  on  No.  61 
and  a  barn  on  No.  60.  The  lots  were  narrow 
and  long.  Is  it  probable  that  a  man  of  ordinary 
prudence  would  so  have  located  his  farm  and 
placed  his  buildings,  knowing  that  the  center 
of  his  farm  belonged  to  another,  and  was  lia- 
ble to  be  taken  from  him?  He  went  into  pos- 
session soon  after  the  patent  was  issued  and  the 
survey  made.  On  the  other  hand,  Constantine, 
the  patentee,  is  said  to  have  entered  the  service 
of  the  Northwest  Company  soon  after  the  Rev- 
olutionary War,  and  to  have  been  absent  till 
1820,  though  Ferriall  says  he  was  at  home  in. 
*1798  or  1799;  when  at  home,  he  resided  [*67 
within  60  miles  of  the  premises  in  question, 
and  knew  that  Rouse  was  in  possession  of  this 
lot.  Is  it  probable  that  he  would  have  permit- 
ted Rouse  to  have  enjoyed  this  property  unmo- 
lested, while  he  was  obliged  to  resort  to  the 
wilderness  for  a  living,  leaving  his  wife  with 
her  friends?  When  to  these  circumstances  is 
added  the  fact,  that  at  Rouse's  death  the  origi- 
nal patent  was  found  among  his  papers,  it 
seems  to  me  these  were  facts  and  circumstances 
which  would  have  justified  a  verdict  in  favor 
of  the  defendant,  on  the  presumption  of  a  con- 
veyance. Suppose,  under  these  circumstances, 
the  jury  had  found  a  verdict  in  favor  of  the 
defendant,  would  this  court  have  set  aside  the 
verdict  as  against  evidence?  If  not,  then  clear- 
ly the  evidence  should  have  been  submitted  to- 
the  jury. 

The  third  point  of  the  defense,  viz  :  that  ti- 
tle was  shown  out  of  the  lessor,  rested  princi- 
pally, if  not  entirely,  upon  the  credibility  of 
Ferriall.  The  court  ought  not  too  freely  to  set 
aside  a  verdict  because  against  the  weight  of 
evidence,  but  sometimes  justice  demands  it. 
In  this  case  there  was  the  positive  testimony  of 
Ferriall  on  one  side;  on  the  other,  an  attempt 
to  impeach  him,  and  evidence  that  Constantine 
was  not  at  home  from  before  1790  till  1820.  If 
that  were  so,  then  Ferriall  must  be  incorrect. 
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It  was  for  the  jury  to  decide  where  the  prepon- 
derance lay. 

On  the  case,  therefore,  I  am  of  opinion  that 
a  new  trial  cannot  be  granted,  on  the  ground 
thatanjavailable  adverse  possession  was  shown, 
nor  that  the  verdict  was  against  the  weight  of 
evidence;  but  I  think  the  judge  erred  in  refus- 
ing to  submit  the  evidence  to  the  jury,  which 
would  have  justified  them  in  presuming  a  con- 
veyance accompanying  the  patent.  But  if  this 
were  doubtful,  there  can  be  no  question  but 
that  a  new  trial  should  be  granted  on  the  ground 
of  surprise.  Prom  the  conversations  had  with 
the  plaintiffs'  attorney  on  the  subject  of  a  con- 
veyance for  lot  No.  60,  and  from  his  silence  as 
to  the  disposition  he  had  made  of  it,  the  defend- 
ant and  his  counsel  had  every  reason  to  sup- 
pose that  the  plaintiffs'  attorney  had  the  deed 
in  his  possession,  and  would  produce  it. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in— 15  Wend.,  599 ;  25  Wend.,  665 :  4  Hun,  666; 
26  Barb.,  405 ;  34  Barb.,  533 ;  67  Barb-,  320 ;  22  How. 
Pr.,  215 ;  33  Ohio.  403 ;  28  Am.  Dec.,  356  (7  N.  H.,  436). 


68*]  »MINARD  v.  BENJAMIN  MEAD. 

Husband  and  Wife — Authority  to  Wife  to  Give 
Notes — Effect  of— Evidence. 

Authority  by  a  husband  to  his  wife  to  give  notes, 
will  not  subject  the  husband  to  the  payment  of  a 
note  given  by  the  wife,  in  her  own  name,  without 
reference  in  the  the  body  of  the  note,  or  in  the  sig- 
nature, to  the  husband.  A  note,  to  be  binding  in 
such  case,  must  purport  on  its  face  to  have  been 
given  by  the  wife,  as  the  agent,  or  on  behalf  of  the 
husband. 

Evidence  of  admission  by  a  party  that  he  author- 
ized another  to  give  a  note  to  a  third  person  for  a 
specified  sum,  does  not  warrant  the  reading  in  evi- 
dence of  a  note  corresponding  with  the  note  thus 
authorized  to  be  made  without  proof  of  its  having 
been  duly  made. 

Citations— 16  Johns.,  202 ;  2  Johns.,  452 :  13  Johns., 
75 :  Chit.,  Bills,  36-40 ;  11  Mass.,  27 ;  12  Mass.,  173 ;  5 
Mass.,  299 ;  6  Mass..  58. 

ERROR  from  the  Tioga  C.  P.  Mead  sued 
Minard  in  a  justice's  court,  and  the  cause 
was  brought  into  the  Tioga  C.  P.  by  appeal. 
The  justice  returned  that  the  plaintiff  declared 
on  a  special  contract  by  defendant  to  pay  him 
$50,  and  added  thereto  the  common  counts; 
and  that  the  defendant  pleaded  the  general  is- 
sue, and  that  if  any  contract  was  made,  it  was 
by  the  wife  of  the  defendant,  and  was  made 
with  E.  Buckbee,  and  not  with  the  plaintiff. 
On  the  trial  in  the  C.  P.  a  promissory  note  was 
produced  for  $50,  signed  by  Dorcas  Mead, 
payable  to  Elijah  Buckbee  or  bearer.  The 
handwriting  of  a  subscribing  witness  to  the 
note  was  proved,  without  the  absence  of  the 
witness  being  accounted  for;  and  a  witness 
called  by  the  defendant  testified  that  she  had 
heard  the  defendant  say  that  he  had  told  his 
wife  she  might  make  a  bargain  with  Elijah 
Buckbee  for  a  piece  of  land,  and  give  notes  for 
the  purchase  money;  and  that  she  had  bought 
it  and  given  two  notes  of  $50  each ;  that  he  then 
lived  on  the  land  that  his  wife  purchased  of 
Buckbee;  that  he  had  paid  one  of  the  notes, 
and  had  expected  to  pay  the  other,  but  was 


NOTE.— Principal  and  agent— Penonal  liability  of 
agent  on  contracts  made  by  him.  See,  Stone  v.Wood. 
7  Cow.,  453,  note ;  Taft  v.  Brewster,  9  Johns.,  334, 
note. 
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advised  by  counsel  that  he  was  not  obliged  to 
pay  it,  and  that  he  therefore  should  not  pay  it; 
the  notes  were  not  present  at  the  time,  and  she 
never  saw  the  note  in  question  until  she  saw  it 
in  the  hands  of  the  plaintiff's  attorney.  The 
note  was  read  in  evidence  to  the  jury,  the  de- 
fendant objecting.  The  plaintiff  having  rested, 
the  defendant  moved  for  a  nonsuit,  which  was 
denied,  and  the  jury,  under  the  charge  of  the 
court,  found  for  the  plaintiff,  who  entered 
judgment  upon  the  verdict.  The  defendant 
sued  out  a  writ  of  error. 

*  Messrs.  Platt  and  Sweet,  for  plaint-  f  *6O 
iff  in  error. 

Mr.  Farrington,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  execu- 
tion of  the  note  which  was  the  foundation  of 
the  plaintiff's  recovery,  I  think, was  not,  under 
the  circumstances  of  the  case,  sufficiently 
proved.  Proof  of  the  handwriting  of  the  sub- 
scribing witness  was  nothing,  without  showing 
that  the  witness  himself  could  not  be  produced. 
No  account  whatever  was  given  of  the  sub- 
scribing witness;  the  proof  of  the  note,  there- 
fore, rests  entirely  upon  the  evidence  of  the  de- 
fendant's admission  of  it.  This  evidence  shows 
that  the  defendant's  wife  was  authorized  to- 
give,  and  had  given  two  notes  to  Buckbee, but 
it  does  not  identify  the  note  in  question  as  one 
of  those  notes,  as  was  said  by  the  court  in  Sha- 
ver v.  Ehle,  16  Johns.,  202.  The  note  produced 
may  have  been  a  forgery, and  the  genuine  note 
still  outstanding,  which  the  defendant  may  here- 
after be  compelled  to  pay.  The  admission  i* 
not  more  definite  than  in  Shaver  v.  Ehle.  It  is 
true  the  amount  of  the  note  was  mentioned  in 
this  case,  but  then  the  admission  must  be  con- 
strued to  mean  that  the  note  was  to  be  given 
for  the  defendant,  and  in  his  name.  The  note 
produced  was  not  in  the  defendant's  name,  but 
in  the  name  of  his  wife,  her  name  alone  being 
subscribed  to  it,  and  without  purporting  to  be 
given  for,  or  by  the  authority  of  the  defend- 
ant. The  question  as  to  the  identity  of  the 
note  ought  at  least  to  have  been  submitted  to 
the  jury.  2  Johns.,  452;  13  Id.,  75. 

But  admitting  the  note  to  have  been  duly 
proved,  I  do  not  see  how  the  plaintiff  can  re- 
cover upon  it,  under  the  pleadings  and  evi- 
dence in  this  case.  If  it  is  to  be  considered  a 
special  contract,  and  not  a  negotiable  promis- 
sory note,  then  the  action  should  have  been  in 
the  name  of  Buckbee,  to  whom  it  was  given. 
But  whether  a  special  contract,  or  a  promis- 
sory note,  it  was  not  so  executed  as  to  bind 
the  defendant.  It  was  signed  with  the  name 
of  the  wife,  without  any  reference  whatever, 
either  in  the  body  or  signature,  to  the  defend- 
ant, and  without  purporting  to  be  signed  by 
her  as  the  agent  of,  or  on  behalf  of  her  hus- 
band. Nothing  but  proof  of  a  special  author- 
ity from  the  husband  to  the  wife  to  sign  in  that 
manner  would  make  the  instrument  *the  [*7O 
note  of  the  husband.  Her  authority  as  agent 
merely,  was  to  give  a  note  in  the  name  of  her 
husband.  If  an  agent  signs  his  own  name,  in- 
stead of  the  name  of  his  principal,  as  a  general 
rule,  the  principal  will  not  be  bound.  Chit., 
Bills,  36-40,  and  cases  cited;  11  Mass.,  27;  12 
Id.,  173;  5  Id.,  299;  6  Id.,  58. 

If  it  was  not  the  note  of  the  defendant,  it 
was  not  admissible  as  evidence  under  the  com- 
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mon  count.  If  the  consideration  for  which  it 
•was  given  accrued  to  the  benefit  of  the  defend- 
ant, he  may  be  made  responsible  in  a  special 
action,  upon  the  original  consideration,  and  in 
no  other  manner,  unless  the  evidence  can  be 
materially  varied. 

Judgment  reversed. 

Cited  in-9  N.  Y.,  575 ;  75  N.  Y.,  168 ;  29  Barb.,  194 ; 
•6  How.  Pr.,  473;  2  E.  D.  S.,  169. 


ROSE  0.  BRIGGS. 

Act  to  Abolish  Imprisonment  for  Debt — Pleading. 

To  a  plea  of  discharge  under  the  Act  to  Abolish 
Imprisonment  for  Debt  in  Cerain  Cases,  a  replica- 
tion that  the  moneys  claimed  were  not  due  or  con- 
tracted for,  previous  to  the  day  of  the  making  of 
the  assignment,  and  that  the  debts  were  contracted 
after  that  day,  is  good. 

Citations— Laws  of  1819,  p.  115;  1  R.  L.,  460:  4 
Cow.,  607  ;  Cro.  Jac.,  434 ;  1  Chit.,  631 ;  2  Saund.,  319, 
«.  6. 

TVEMURRER  to  replication.  The  declaration 
-LJ  was  for  goods  sold  and  delivered,  money 
lent,  etc.,  and  the  other  money  counts;  the  day 
of  indebtedness  being  laid  Jan.  1,  1829.  The 
defendant  pleaded  a  discharge,  obtained  under 
the  Act  to  Abolish  Imprisonment  for  Debt  in 
Certain  Cases,  stating  that  after  the  making  of 
the  several  promises  and  undertakings  in  the 
declaration  mentioned,  to  wit:  Nov.  16,  1827, 
he  presented  his  petition  to  a  proper  officer, 
praying  that  his  estate  might  be  assigned  for 
the  benefit  of  all  his  creditors,  and  that  his 
person  might  forever  thereafter  be  exempted 
from  arrest  or  imprisonment  by  reason  of  any 
debt  due  at  the  time  of  making  such  assign- 
ment, or  contracted  for  before  that  time, 
though  payable  afterwards;  and  that  such  pro- 
ceedings were  thereupon  had,  that  afterwards, 
-Jan.  10,  1828,  a  discharge  was  duly  granted  in 
•conformity  to  the  prayer  of  his  petition,  set- 
ting forth  the  discharge  verbatim,  from  which 
it  appeared  that  Jan.  10,  1828,  the  defendant 
71*]  *executed  the  assignment  of  his  estate; 
wherefore  he  prayed  judgment  whether  the 
plaintiff  ought  to  have  execution  against  his 
person  etc.  The  plaintiff  replied  that  he  ought 
not  to  be  precluded  from  having  execution 
against  the  person  of  the  defendant,  because 
the  several  sums  of  money  in  the  declaration 
mentioned  were  not  contracted  for,  nor  did  the 
same  exist  or  accrue  due  to  the  plaintiff  pre- 
vious to  Jan.  10,  1828,  and  before  the  defend- 
ant was  discharged;  and  averred  that  the  said 
several  sums  of  money  were  contracted  for  by 
the  defendant,  and  accrued  due  to  the  plaintiff 
after  Jan.  10,  1828,  and  after  the  defendant  was 
discharged,  as  set  forth  in  his  plea,  to  wit:  Jan. 
1,  1829,  concluding  with  a  verification  and 
prayer  of  judgment.  To  which  replication  the 
defendant  demurred. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  defendant. 

Mr.  J.  L.  Wendell,  for  the  plaintiff. 

By  the  Court.  The  ground  of  demurrer 
is,  that  the  application  tenders  an  immaterial 
issue.  This  might  be  so,  if  the  provisions  of 
the  Act  to  Abolish  Imprisonment  for  Debt  in 
Certain  Cases,  Laws  of  1819,  p.  115,  were  like 
those  of  the  Act  for  Giving  Relief  in  Cases  of 
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Insolvency,  1  R.  L.,  460,  in  relation  to  the 
debts  upon  which  they  operate.  A  discharge 
under  the  latter  Act  reaches  only  such  debts  as 
were  in  existence  at  the  time  of  presenting  the 
petition,  M'Neilly  v.  Richardson,  4  Cow.,  607; 
but  a  discharge  under  the  former  Act  exempts 
from  imprisonment  for  or  by  reason  of  any 
debt  or  debts  due  at  the  time  of  making  the  as- 
signment, or  contracted  for  before  that  time, 
though  payable  afterwards.  The  discharge 
pleaded  in  this  case  is  under  the  former  Act, 
and  whether  the  defendant  is  entitled  to  be  ex- 
empted from  imprisonment  or  not,  depends 
upon  the  fact  whether  the  debt  for  which  he  is 
sued  was  due  or  contracted  for  before  or  after 
the  tenth  day  of  Jan.,  1828,  the  day  on  which 
the  assignment  was  made,  as  appears  by  the 
discharge;  and  the  pleadings  have  put  that  fact 
fully  and  fairly  in  issue.  But  such  would  not 
have  been  the  case,  it  is  supposed,  if  the  dis- 
charge had  been  under  the  Act  for  Giving  Re- 
lief in  Cases  of  Insolvency;  for  if  the  issue  had 
been,  whether  the  *debt  was  contracted  [*72 
before  or  after  the  assignment  was  executed, 
or  the  discharge  granted,  and  it  had  been  found 
for  the  defendant  that  it  was  contracted  before, 
the  court  could  not  have  said  that  he  was  enti- 
tled to  judgment,  because  the  debt  might  have 
been  contracted  before  the  assignment,  and  still 
not  be  reached  by  the  discharge.  Cro.  Jac.  ,434; 
1  Chit. ,  631 ;  2  Saund. ,  31 9,  n.  6.  The  proper  is- 
sue to  form  under  that  .Act  would  be  wheth- 
er the  debt  was  or  was  not  due  or  contracted 
before  the  presentation  of  the  petition;  but  not 
so  under  the  Act  to  Abolish  Imprisonment,  for 
the  discharge  reaches  all  debts  due  or  contract- 
ed for  before  the  assignment.  The  replication 
is,  therefore,  good. 

Judgment  for  plaintiff,  with  leave  to  the  de- 
fendant to  rejoin,  on  payment  of  costs. 

Cited  in— 2  Daly,  116. 


THE  JEFFERSON  INSURANCE   COM- 
PANY 

H.  &  D.  COTHEAL. 

Action  on  Policy  of  Insurance — Increased  Risk 
— Opinions  of  Insurance  Officers  not  Admissible 
— Application  for  Insurance  is  not  Warranty 
unless  Inserted  in  Policy —  Written  Parts  Con- 
trol Printed — Parties. 

Where  an  insurance  was  effected  upon  a  steam 
saw-mill,  and  subsequent  to  the  policy  being  under- 
written, the  boiler,  which  was  placed  on  the  outside 
of  the  mill,  was  inclosed  by  a  frame  building  and 
covered  over  with  a  roof,  it  was  held,  that  evidence 
of  the  opinions  of  underwriters  who  had  not  seen 
the  premises,  and  had  no  particular  science  in  the 
construction  of  such  buildings,  was  not  admissible 
to  show  that  the  risk  was  materially  increased  by 
such  additional  building;whetber  the  risk  was  there- 
by increased  not  being  a  matter  of  skill  or  science, 
but  simply  a  question  of  fact  which  the  jurors  were 
as  competent  to  decide  as  the  witnesses. 

Persons  of  skill  are  allowed  to  give  their  opin- 
ion in  evidence,  only  in  cases  where  from  the  nature 
of  the  subject,  facts  disconnected  from  such  opin- 
ions cannot  be  so  presented  to  a  jury,  as  to  enable 
them  to  pass  upon  the  question  with  the  requisite 
knowledge  and  judgment. 

An  application  for  insurance,  describing  a  build- 
ing, is  not  a  warranty  unless  inserted  in  the  policy ; 
and  it  seems  that  a  reference  in  the  policy  to  the  ap- 
plication would  not  be  sufficient  to  give  it  the  effect 
of  a  warranty;  the  relaxation  of  the  rule  on  this  sub- 
ject not  extending  beyond  the  proposals  of  under- 
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writers  usually  attached  to  policies,  in  reference  to 
which  it  is  expressly  declared  that  the  policies  are 
made  and  accepted. 

Although  the  description  of  premises  in  the  appli- 
cation for  insurance  may  vary  very  considerably 
from  the  actual  state  of  the  property  at  the  time  of 
the  loss,  if  the  variance  were  not  fraudulently  in- 
tended, and  does  not,  in  fact,  affect  the  rate  of  insur- 
ance or  change  the  actual  risk,  the  policy  will  not 
be  avoided:  it  is  only  where  there  is  fraud,  or  where 
the  underwriter  has  been  misled,  that  the  policy  is 
affected  Jby  a  false  representation. 
73*]  *  Where  a  policy  insured  two  individuals  by 
name,  and  then  the  words  "  or  whom  it  may  con- 
cern" were  added,  and  a  clause  was  inserted  m  the 
policy  that  the  loss,  if  any  occurred,  should  be  paid 
to  the  individuals  named,  it  was  held,  that  an  ac- 
tion might  be  maintained  in  their  names,  and  that 
they  were  entitled  to  recover  the  whole  sum  insured, 
although  it  appeared  that  they  were  owners  of  but 
one  half  of  the  building  insured,  and  that  the  other 
half  belonged  to  a  third  person,  not  joined  as  plaint- 
iff. 

Citations— 1  McNally,  329, 335;  8  Mass.,  371:  9  Mass., 
225 :  Peake.  N.  P.,  25,  43 ;  I  Camp.,  117  ;  4  T.  R.,  498 ;  1 
Phil.  Ev.,  227;  1  Holt,  N.  P.,  283;  2  Stark.  N.  P.,  288 ;  3 
Stark.  Ev.,  1176,  n;  4  Stark.  Ev..  1737,  8;  1  Marsh.,  347- 
350,  450  ;  Phil.  Ins.,  109-112,  124;  1  Doug.,  11;  1  T.  R., 
343;  Cowp.,  785,  7;  1  H.  Bl.,  254;  2  H.  Bl.,574;  6  T.  R., 
700,  716;  2  T.  R..  186;  2  Cai.,  222. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  H.  &  D.  Cotheal  brought  a  suit 
against  the  Insurance  Co.,  on  a  policy,  in- 
suring a  steam  saw-mill  against  fire;  the  suit 
was  transferred  from  the  Supreme  to  the  Su- 
perior Court,  and  there  tried.  The  plaintiffs, 
whilst  engaged  in  erecting  the  mill,  opened  a 
negotiation  for  the  insurance  of  it,  and  present- 
ed to  the  defendants  an  application  in  these 
words:  "  A  steam  saw-mill  on  the  River  Nan- 
tikoke,  near  Vienna,  in  Maryland ;  wooden 
building  about  130  feet  long  by  30  feet  broad, 
with  two  saw-gates;  engine  of  low  pressure;  on 
account  of  whom  it  may  concern.  In  case  of 
loss,  payment  to  be  made  to  H.  &  D.  Cotheal." 
On  Nov.  20, 1824,  the  Co.,  by  their  officers,  un- 
derwrote a  policy,  and  insured  for  one  year, 
"  H.  &  D.  Cotheal,  or  whom  it  may  concern, 
against  loss  or  damage  by  fire  to  the  amount  of 
five  thousand  dollars,  on  a  steam  saw-mill, 
buit  of  wood,  situate  on  the  River  Nantikoke, 
near  Vienna,  in  the  State  of  Maryland.  Loss, 
if  any  occurs,  to  be  paid  to  H.  &  D.  Cotheal 
of  the  City  of  New  York  ($5,000  is  also  insured 
in  the  Fulton  office),  as  described  in  report  No. 
193."  The  policy  was  renewed  in  1825  and 
again  Nov.  20,  1826,  for  one  year.  The  build- 
ing of  the  mill  was  commenced  in  June,  and 
finished  in  Dec.,  1824;  it  was  132  feet  long  and 
30  feet  wide,  except  in  the  center,  where  for 
the  space  of  40  feet,  it  was  40  feet  in  width, 
the  engine-house  constituting  a  part  of  the  40 
feet  square.  The  boiler  and  furnace  were  placed 
on  the  outside  of  the  building,  adjoining  it, 
and  in  the  summer  of  1825,  a  wooden  frame 
was  erected  over  the  same,  inclosed,  covered 
with  a  shed  roof  of  pine  boards  and  attached 
to  the  saw-mill  by  rafters;  this  building,  called 
the  boiler  house,  was  about  30  feet  in  length, 
10  feet  in  heighth  and  10  feet  in  width.  The 
plaintiffs  proved  that  it  is  safer  to  have  the 
boiler  on  the  outside  than  underneath  the  mill, 
74*]  and  *one  witness  testified  that  in  nine 
cases  out  of  ten,  the  boilers  of  steam  saw-mills 
are  on  the  outside,  and  covered  as  in  this  case, 
and  that  it  is  necessary  to  have  the  boiler  cov- 
ered to  preserve  it  from  rust.  The  mill  was 
consumed  by  fire  May  15, 1827;  the  loss  exceed- 
ed the  amount  insured. 

On  the  part  of  the  defendants,  the  represen- 
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tation  made  by  the  plaintiffs,  previous  to  the 
insurance  in  1824,  was  produced,  and  the  sec- 
retary of  the  Co. ,  proved  that  the  last  renewal 
of  the  policy  was  made  on  that  representation. 
Attached  to  it  by  a  wafer,  was  a  paper  in  the 
handwriting  of  a  former  secretary  of  the  Co., 
in  these  words  :  "On  a  steam  saw-mill,  built 
of  wood,  situate  on  the  River  Nantikoke,  near 
Vienna  in  the  State  of  Maryland,"  indorsed, 
"Report  193,  H.  &  D.  Cotheal,  Nov.  20,  1824 
— 310."  These  papers  originally  were  separate, 
although  in  the  same  set  of  pigeon-holes,  when 
or  by  whom  attached  together,  did  not  appear. 
Thomas  Franklin,  president  of  the  La  Favette 
Ins.  Co.,  was  called  as  a  witness  by  the  defend- 
ants, and  on  being  shown  a  diagram  of  the 
buildings,  was  asked  whether  the  erection  of 
the  boiler-house,  as  explained  by  the  witnesses, 
increased  the  hazard,  and  if  so,  to  what  extent, 
to  which  he  answered  that  it  certainly  did,  and 
to  such  an  extent  that  he  would  not,  as  presi- 
dent of  a  Co.,  with  a  knowledge  of  that  fact, 
have  taken  the  risk  at  all ;  he  stated  that  he 
had  no  particular  knowledge  as  to  the  proper 
mode  of  constructing  a  steam  saw-mill  for 
safety  against  fire,  and  never  saw  the  premises 
in  question.  James  Swords,  president  of  the 
Washington  Fire  Ins.  Co.,  testified  that  the 
fixing  of  the  rate  of  insurance,  according  to  the 
risk,  is  a  matter  of  skill;  that  he  had  acquired 
skill  in  this  particular,  having  been  president 
of  his  Co.,  for  16  years  ;  stating,  however,  that 
he  was  not  acquainted  with  the  premises,  and 
had  no  knowledge  or  peculiar  science  as  to  the 
mode  of  erecting  buildings  of  this  kind.  The 
diagram  of  the  premises  in  controversy  being 
shown  to  him,  and  the  testimony  relative  to 
the  formation  of  the  buildings  being  stated  to 
him,  he  was  asked  whether  a  steam  saw-mill 
about  130  feet  long,  by  30  feet  broad,  varied 
from  such  plan  or  form  so  as  to  have  increased 
the  risk.  The  Chief  Justice  of  the  Superior 
Court  (Jones)  overruled  the  question,  and  the 
defendants  excepted  ;  *he  was  then  asked  [*75 
whether  from  his  own  knowledge  and  experi- 
ence, the  erection  of  the  boiler-house  increased 
the  risk  ?  which  question  was  also  overruled, 
and  a  like  exception  taken.  He  was  then  shown 
the  original  application  and  the  description  of 
the  premises  in  the  policy,  and  the  defendant's 
counsel  stated  to  him,  from  the  testimony  of 
the  witnesses,  the  facts  touching  the  boiler  and 
furnace  being  placed  out  side,  and  the  building 
over  it  erected  in  addition,  and  inquired  wheth- 
er such  circumstance  and  additional  building 
would  change  the  risk  by  increasing  the  haz- 
ard of  fire,  so  that  a  greater  premium,  accord- 
ing to  the  practice  of  insurance  offices,  would 
be  asked  ?  which  question  was  also  overruled 
and  the  defendants  excepted.  John  Guion, 
the  secretary  of  the  defendants,  was  examined 
as  a  witness.  The  counsel  for  the  defendants 
proposed  to  ask  him  whether,  knowing  the 
change  that  had  taken  place  in  the  interval  be- 
tween the  first  and  last  insurance  in  regard  to 
the  erection  of  the  boiler-house,  he  would,  with 
such  knowledge,  have  taken  the  risk  at  all  ? 
The  question  was  overruled,  and  the  defend- 
ants excepted.  To  a  question  by  a  juror,  wheth- 
er the  premium  would  have  been  higher  if  the 
building  had  been  double  the  extent,  this  wit- 
ness answered  in  the  negative.  He  also  stated 
that  he  was  not  acquainted  with  the  premises, 
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and  had  no  peculiar  knowledge  as  to  the  con- 
struction of  buildings  like  those  in  question. 
It  appeared  in  evidence  that  one  John  L.  Jaques 
was  originally  interested  with  the  plaintiffs  in 
the  steam  saw-mill,  owning  one  half  thereof  ; 
that  May,  29  1824,  he  conveyed  his  interest  to 
John  T.  Woodhull,  by  deed,  with  a  defeasance 
that  the  same  should  be  void  in  case  Jaques 
paid  to  the  plaintiffs  the  sum  of  $5,000,  for  the 
payment  of  which,  Woodhull  was  bound  as 
the  surety  of  Jaques.  Jaques  had  the  manage- 
ment of  the  property  until  his  death,  which 
happened  in  Oct.,  1825,  after  which  the  plaint- 
iffs and  Woodhull  were  considered  the  own- 
ers. Jaques  paid  no  part  of  the  $5,000,  but  the 
same  was  paid  by  Woodhull,  who,  at  the  time 
of  the  destruction  of  the  mill,  was  considered 
the  owner  of  the  share  belonging  to  Jaques. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  insisted  that  the  representation 
76*]  made  by  the  plaintiffs  in  writing,  *at  the 
time  of  effecting  the  insurance,  was  a  warran- 
ty, and  that  the  building  insured  not  conform- 
ing thereto,  the  warranty  was  falsified,  and 
prayed  the  Chief  Justice  to  direct  the  jury  ac- 
cordingly ;  who,  instead  thereof,  charged  them 
that  the  representation  was  not  a  warranty  in 
the  technical  sense  of  the  term,  but  that  under 
the  circumstances  of  the  case,  if  they  should 
find  that  the  premises  were  described  otherwise 
than  they  really  were  at  the  time  of  the  loss,  so 
that  they  were  insured  at  a  less  rate  than  they 
otherwise  would  have  been  if  truly  described  ; 
or  if  they  should  find  that  there  was  any  vari- 
ance from  the  description  by  subsequent 
changes,  whereby  the  hazard  was  increased, 
then  the  verdict  should  be  for  the  defendants. 
To  which  opinion  and  direction  the  counsel 
for  the  defendants  excepted.  The  jury  found 
a  verdict  for  the  plaintiffs  for  $5,581.25,  on 
which  judgment  was  rendered.  The  defend- 
ants sued  out  a  writ  of  error. 

Mr.  S.  P.  Staples,  for  the  plaintiffs  in  er- 
ror. If  the  clause,  "  whom  it  may  concern" 
in  the  policy,  should  be  deemed  sufficient  to 
cover  the  interest  of  a  person  not  named,  he 
should  have  been  joined  as  a  plaintiff.  H.  & 
D.  Cotheal  cannot  recover  beyond  the  interest 
which  they  had  in  the  mill  at  the  date  of  the 
insurance,  and  at  the  time  of  the  loss.  The 
provisions  that  if  a  loss  occurred  it  should  be 
paid  to  them,  does  not  authorize  a  suit,  in  their 
names  for  the  benefit  of  Woodhull,  the  owner 
of  the  moiety  of  the  mill.  It  is  not  shown  that 
the  insurance  on  Woodhull's  share  was  affected 
by  his  request,  that  he  paid  any  part  of  the 
premium,  or  had  any  knowledge  of  the  trans- 
action previous  to  the  suit.  Under  a  marine 
policy  he  would  not  be  entitled  to  come  in  and 
claim  the  benefit  of  insurance  thus  effected, 
Phil.  Ins.,  59  ;  1  Marsh.,  473 ;  and  sound  policy, 
as  well  as  the  nature  of  the  contract,  require 
that  the  rule  should  be  more  rigidly  enforced 
in  the  case  of  an  insurance  against  fire. 

The  reference  in  the  policy  to  the  paper 
marked  No.  193,  makes  it  a  part  of  the  policy, 
and  is  equivalent  to  a  warranty,  that  the  prop- 
erty insured  was  as  set  forth  in  that  paper  ;  it 
is  not  a  mere  representation.  Park,  Ins.,  425  ; 
6T.  R.,  700;  2  H.  Bl.,  577;  1  Marsh.,  Ins.,  350; 
Phil.,  Ins.,  125,  10.  If  a  warranty,  it  must  be 
77*1  fully  performed,  8  Dow.,  255;  *but  if 
merely  a  representation,  the  charge  to  the  jury 
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was  errorneous,  for  the  variance  was  such  as  to 
amount  to  a  fraud  on  the  Co. 

The  officers  of  the  insurance  companies, 
called  by  the  defendants,  should  have  been 
permitted  to  testify  to  their  knowledge  and 
skill  in  the  business  of  insurance,  and  to  the 
circumstances  tending  to  increase  risks  in  such 
cases.  The  calculation  of  risks  on  buildings 
depends  on  professional  skill ;  men  of  skill  are 
called  to  say  whether  a  vessel  is  seaworthy, 
and  what  will  increase  the  risks.  2  Stark. , 
229  ;  Stark.,  Ev.,  pt.  4,  1175,  1176  ;  1  Id.,  74. 
The  evidence  ought  to  have  been  admitted  ;  a» 
ordinary  jurors  cannot  be  supposed  to  be  par- 
ticularly conversant  with  risks,  and  unable  to 
form  correct  opinions  on  the  facts  shown, 
skillful  men  are  permitted  to  testify  to  aid  the 
jury  in  forming  correct  conclusions. 

Mr.  D.  Selden,  for  defendants  in  error. 

By  the  Court,  Sutherland,  J.  The  ques- 
tions proposed  to  be  put  by  the  counsel  for  the 
defendants  to  Swords  and  Guion,  were  proper- 
ly excluded  by  the  court  below.  The  gener- 
al scope  and  effect  of  the  questions  was  to 
show  that  the  location  of  the  boiler,  and  the 
erection  of  the  boiler-house  attached  to  the  saw- 
mill, in  the  manner  in  which  they  had  been 
shown  to  have  been  located  and  erected,  pro- 
duced such  a  variation  from  the  mill  as  de- 
scribed in  the  policy,  as  materially  to  increase 
the  risk. 

Whether  the  risk  was  increased  by  the  sup- 
posed alteration  in  the  former  construction  of 
the  mill,  was  not  a  matter  of  skill  or  science, 
so  as  to  justify  this  description  of  evidence. 
The  witness,  Swords,  was  asked  to  give  his 
opinion  upon  the  force  and  effect  of  the  evi- 
dence upon  this  point,  which  had  been  given 
in  the  cause,  and  which  was  again  repeated  to 
him.  He  was  no  more  competent  to  decide 
that  question  than  the  jurors  were.  The  map 
of  the  premises  was  exhibited  to  the  jury,  and 
they  heard  the  testimony  of  the  witnessed  who 
had  seen  the  mill,  and  were  acquainted  with 
the  usual  and  proper  manner  of  erecting  steam 
saw-mills.  What  was  there  in  the  *sup-  [*78 
posed  skill  of  the  witness,  acquired  as  president 
of  an  insurance  office,  to  enable  him  to  judge 
more  accurately  than  the  jurors,  whether  the 
mill  was  more  exposed  to  conflagration  than  it 
would  have  been  if  the  boiler  and  boiler-house 
had  been  differently  located  ?  In  my  opinion 
there  was  nothing  ;  the  question  was  properly 
overruled.  He  was  then  asked  whether,  from 
his  own  knowledge  and  experience,  the  erec- 
tion of  the  boiler-house  increased  the  risk  ;  this 
was  also  properly  excluded,  because  the  wit- 
ness had  already  admitted  that  he  had  no 
knowledge  or  experience  upon  the  subject. 
The  secretary  of  the  defendants,  John  Guion, 
was  then  called,  and  the  counsel  proposed  to 
ask  him  whether  the  last  renewal  of  the  policy 
would  have  been  made  by  him,  if  he  had 
known  of  the  change  in  the  building  by  the 
erection  of  the  boiler-house.  It  is  obvious  that 
this  was  merely  asking  him  whether  in  his 
opinion  the  risk  was  increased  by  such  erection. 
His  opinion  upon  that  subject  was  not  legal 
evidence. 

On  questions  of  science,  or  skill  or  trade, 
persons  of  skill  in  those  particular  departments 
are  allowed  to  give  their  opinions  in  evidence; 
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but  the  rule  is  confined  to  cases  in  which,  from 
the  very  nature  of  the  subject,  facts  discon- 
nected from  such  opinions  cannot  be  so  pre- 
sented to  a  jury  as  to  enable  them  to  pass  upon 
the  question  with  the  requisite  knowledge  and 
judgment.  Thus  a  physician  in  many  cases 
cannot  so  explain  to  a  jury  the  cause  of  the 
death,  or  other  serious  in  jury  of  an  individual, 
as  to  make  the  jury  distinctly  perceive  the  con- 
nection between  the  cause  and  the  effect.  He 
may,  therefore,  express  an  opinion  that  the 
wound  given,  or  the  poison  administered,  pro- 
duced the  death  of  the  deceased  ;  but  in  such 
a  case,  the  physician  must  state  the  facts  on 
which  his  opinion  is  founded.  1  McNally,  329, 
335  ;  8  Mass.,  371  ;  9  Id.,  225.  So  ship  build- 
ers may  give  their  opinions  as  to  the  seaworth- 
iness of  a  ship,  from  examining  a  survey  or 
description  of  the  vessel  made  by  others,  when 
they  were  not  present.  This  is  evidently  a  mat- 
ter of  mechanical  skill.  Peake,  N.  P.  Gas., 
25,  43  ;  1  Camp.,  117.  So  an  engineer  or  en- 
graver may  give  his  opinion  on  matters  belong- 
ing to  his  particular  science  or  art.  4  T.  R., 
498;  1  Phil.  Ev.,  227. 

79]  *The  cases  of  Burnett  v.  Bederly,  1  Holt 
N.  P.  Cas.,  283,  and  Berthon  v.  Loughman,  2 
Stark.  N.  P. ,  288,  are  more  immediately  appli- 
cable to  this  case,  and  are  in  direct  conflict 
with  each  other.  IE  the  first  case  it  was  held 
that  the  opinion  of  underwriters,  whether  upon 
certain  facts  being  communicated  to  them,  they 
would  or  would  not  have  insured  the  particu- 
lar voyage,  could  not  be  received  as  evidence. 
That  the  materiality  of  the  intelligence  or  ru- 
mors which  the  assured  was  charged  with  hav- 
ing suppressed,  was  a  question  for  the  jury, 
under  the  circumstances  of  the  case,  and  ought 
not  to  rest  upon  the  opinions  of  mercantile 
men.  This  was  ruled  by  Ch.  J.  Gibbs,  before 
whom  the  cause  was  tried.  In  the  case  of  Berth- 
on  v.  Loughman,  Holroyd,  J.,  permitted  a  wit- 
ness, who  was  conversant  with  the  business  of 
insurance,  to  give  his  opinion  as  a  matter  of 
judgment,  whether  the  communication  of  par- 
ticular facts  would  have  enhanced  the  premi- 
um. The  cases  are  irreconcilable  in  principle, 
and  I  have  no  hesitation  in  expressing  my  con- 
currence in  the  opinion  of  Ch.  J.  Gibbs.  It 
supports  what  I  understand  to  be  the  true  rule 
on  this  subject.  3  Stark.,  Ev.,  1176,  note;  4  Id., 
1737,  1738. 

The  Chief  Justice  says:  "I  am  of  opinion  that 
the  'evidence  of  the  underwriters  who  were 
called  to  give  their  opinion  of  the  materiality 
of  the  rumors,  and  of  the  effect  they  would 
have  had  upon  the  premium,  is  not  admissible 
evidence.  Ld.  Mansfield  and  Ld.  Kenyon  dis- 
countenanced this  evidence  of  opinion,  and  I 
think  it  ought  not  to  be  received.  It  is  the 
province  of  a  jury,  and  not  of  individual  un- 
derwriters, to  decide  what  facts  ought  to  be 
communicated.  It  is  not  a  question  of  science 
in  which  scientific  men  will  mostly  think  alike, 
but  a  question  of  opinion  liable  to  be  governed 
by  fancy,  and  in  which  the  diversity  might  be 
endless." 

In  the  case  at  bar,  whatever  might  have  been 
the  opinion  of  the  underwriters,  it  was  shown 
conclusively  by  witnesses  acquainted  with  the 
mode  of  constructing  steam  saw-mills,  and  with 
this  mill  in  particular,  that  the  boilers  were  lo- 
cated, not  only  in  the  place  where  they  were 
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usually  located  in  such  buildings,  but  where 
the  hazard  of  fire  was  much  less  than  though 
they  had  been  within  the  body  of  the  mill. 
Against  this  evidence  the  bare  opinions  of  all 
the  underwriters  in  the  City  of  *N.  Y.,  [*8O 
if  they  had  been  admitted,  ought  not  to  have 
prevailed  with  the  jury. 

The  remaining  exception  was  to  the  charge 
of  the  judge.  The  counsel  for  the  defendants 
insisted  that  the  representation  made  by  the 
plaintiffs  in  writing,  at  the  time  of  effecting 
the  insurance,  was  a  warranty  ;  that  the  build- 
ings insured  not  conforming  thereto,  the  war- 
ranty was  falsified,  and  the  plaintiffs  could  not 
recover.  But  the  Chief  Justice  (Jones)  charged 
the  jury,  that  the  representation  was  not  a  war- 
ranty, in  the  technical  sense  of  the  term  ;  but 
that  under  the  circumstances  of  this  case,  if 
the  jury  should  find  that  the  premises  were  de- 
scribed otherwise  than  they  really  were  at  the 
time  of  the  loss,  so  that  they  were  insured  at  a 
less  rate  than  they  would  have  been  if  they  had 
been  truly  described,  or  if  the  jury  should  find 
that  there  was  any  variance  from  the  descrip- 
tion, by  subsequent  changes  whereby  the  haz- 
ard was  increased,  then  the  verdict  should  be 
for  the  defendants. 

The  doctrine  of  warranty  in  the  law  of  in- 
surance is  one  of  great  rigor,  and  frequently 
operates  very  harshly  upon  the  assured.  A  war- 
ranty is  considered  as  a  condition  precedent, 
and  whether  material  or  immaterial,  as  it  re- 
gards the  risk,  must  be  complied  with,  before 
the  assured  can  sustain  an  action  against  the 
underwriters.  A  warranty,  therefore,  is  never 
created  by  construction.  It  must  either  appear 
in  express  terms,  affirmative  or  promissory,  or 
must  necessarily  result  from  the  nature  of  the 
contract.  1  Marsh.,  347-350;  Phil.,  Ins.,  112, 
124.  It  must,  therefore,  appear  on  the  face  of 
the  policy,  in  order  that  there  may  be  une- 
quivocal evidence  of  a  stipulation, the  non-com- 
pliance with  which  is  to  have"  the  effect  of 
avoiding  the  contract.  It  was  once  doubted 
whether  it  must  not  be  incorporated  into  the 
body  of  the  policy  ;  and  it  was  contended  that 
it  was  not  sufficient  for  it -to  be  written  in  the 
margin.  But  if  it  appears  on  the  face  of  the 
policy,  that  is  sufficient;  1  Doug.,  11  ;  1  T.  R., 
343  ;  but  written  instructions,  exhibited  by  the 
brokers  to  some  of  the  underwriters  for  the 
purpose  of  effecting  insurance,  unless  inserted 
in  the  policy,  do  not  amount  to  a  warranty. 
This  was  adjudged  by  Ld.  Mansfield,  in  Paw- 
son  v.  Watson,  and  two  other  cases  upon  the 
same  policy.  Cowp.,  785  ;  Doug.,  11,  note 

*No  case  has  been  referred  to  in  which  [*8 1 
this  rule  has  been  relaxed,  except  in  relation 
to  the  printed  proposals  of  the  underwriters 
accompanying,  and  always  attached  to  the  pol- 
icy. It  has  been  held  that  the  conditions  spec- 
ified in  those  proposals  to  be  performed  by  the 
assured  are  conditions  precedent,  and  are  to 
be  construed  as  warranties  incorporated  in  the 
policy  ;  1  H.  Bl.,  254  ;  2  Id.,  574;  6  T.  R.,  700, 
716;  Phil.,  Ins.,  124;  1  Marsh.,  350;  but  these 
printed  proposals  are  always  referred  to  bv  the 
policy,  and  it  is  in  express  terms  declared 
that  the  policy  is  made  and  accepted  in  refer- 
ence to  them.  They  are  as  much,  therefore,  a 
part  of  the  policy  as  though  they  were  printed 
or  written  on  its  margin.  But  no  case  has  been 
given  to  the  court  in  which  any  other  docu- 
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ment  has  been  held  to  have  been  so  incorpora- 
ted into  the  policy,  by  reference,  as  to  give  to 
its  contents  the  effect  of  a  warranty,  or  a  con- 
dition precedent,  on  the  part  of  the  assured. 
And  I  am  not  disposed  to  lead  the  way  in  the 
extension  of  this  harsh  and  rigorous  doctrine. 

1  do  not,  however,  intend  to  be  understood  as 
giving  a  definitive  opinion  upon  this  point;  it  is 
not  necessary  for  the  decision  of  this  cause. 

The  case  of  Pawson  v.  Watson,  Cowp.,  785, 
decides  that  any  representations  or  instructions 
not  referred  to  in  the  policy,  are  not  to  be  treat- 
ed as  warranties.  Indeed,  Ld.  Mansfield,  in  the 
conclusion  of  the  case,  says  that  it  is  the  opin- 
ion of  the  court  that  to  make  written  instruc- 
tions valid  and  binding  as  a  warranty,they  must 
be  inserted  (not  referred  to)  in  the  policy.  Now 
it  appears  to  me  that  we  are  bound  to  say,  upon 
the  evidence  in  this  case,  that  the  application, 
or  representation  upon  which  the  policy  was 
underwritten,  is  not  referred  to  in  the  policy. 
The  reference  in  the  policy  is  not  in  terms  to 
this  representation,  it  is  to  report  No.  193;  and 
John  Guion  states  it  as  his  belief  that  the  rep- 
resentation was  not  originally  attached  to  or 
connected  with  the  report;  they  were  separate 
and  distinct  papers,  though  in  the  same  set  of 
pigeon-holes.  By  whom,  and  when  they  were 
connected  together,  he  did  not  know.  It  will 
hardly  do  to  consider  a  reference  to  the  report 
made  by  the  officer  of  the  underwriters  as  a 
reference  to  every  other  paper  which  that  or 
any  other  officer  of  the  Co.  may  think  proper, 
between  the  date  of  the  policy  and  the  day  of 
82*]  *the  trial,  to  attach  to  such  report ;  it 
would  give  a  most  sweeping  efficacy  to  the 
doctrine  of  reference.  The  judge,  therefore, 
was  correct  in  the  opinion  that  the  application 
for  insurance  in  this  case  was  a  representation 
merely,  and  not  a  warranty. 

It  is  sufficient  if  a  representation  be  made 
without  fraud,,  and  be  not  false  in  any  mate- 
rial point ;  or 'if  it  be  substantially,  though  not 
literally,  fulfilled.  1  Marsh. ,  450,  451 ;  Cowp. , 
787;  Phil.,  Ins.,  109;  1  T.  R,  343;  2  Id.,  186; 

2  Cai. ,  222.     Although  the  description  in  the 
representation  may  differ  very  considerably 
from  the  actual  state  of  the  property  insured, 
if  such  variation  were  not  fraudulently  in- 
tended, and  did  not  in  fact  affect  the  rate  of 
insurance,  or  change  the  actual  risk,  it  can 
scarcely  be  deemed  material.     A  false  repre- 
sentation is  no  breach  of  the  contract ;  but,  if 
material,  it  avoids  the  policy,  on  the  ground 
of  fraud,  or  because  the  underwriter  has  been 
misled  by  it.     But  if  there  is  no  fraud  and  no 
misleading,  the  policy  is  not  affected  by  the 
false  representation.     This  was,  I  think,  the 
substance  and  legal  effect  of  the  charge,  and  it 
was  correct ;   and  the  verdict  is  clearly  sup- 
ported upon  this  point  by  the  evidence. 

No  objection  was  raised  in  the  court  below 
to  the  plaintiff's  right  to  sustain  this  action, 
and  the  point  ought  not  now  to  be  taken.  But 
the  special  terms  of  the  policy  authorize  the 
action  to  be  brought  in  the  names  of  the  plaint- 
iffs, whether  they  are  the  beneficial  owners  of 
the  policy  or  not.  The  defendants  insure  H. 
&  D.  Cotheal,  or  whom  it  may  concern  ;  loss, 
if  any,  to  be  paid  to  H.  &  D.  Cotheal.  These 
are  written  provisions,  and  so  far  as  they  con- 
flict with  the  formal  printed  parts  of  the  pol- 
icy they  must  control  them.  They  authorize 
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whoever  may  be  concerned  or  interested  in  the 
policy  to  bring  their  action  in  the  name  of  H. 
&  D.  Cotheal.  It  is  admitted  that  such  would 
be  the  effect  of  these  provisions  in  a  marine 
insurance ;  but  it  is  contended  that  there  are 
strong  considerations  of  policy  against  giving 
such  construction  to  the  terms  in  a  policy 
against  fire.  The  contract  of  the  parties  must 
have  its  fair  and  legitimate  construction.  At 
all  events  it  is  not  for  one  of  the  parties  to  de- 
feat its  operation  by  urging  against  it  general 
and  remote  considerations  of  public  policy. 
Judgment  affirmed. 

Insurance— Warranty— Application  not  warranty. 
Cited  in-13  Wend.,  93 ;  5  Hill,  15, 190 ;  2  Den.,  81 ;  30 
N.  Y.,  158 ;  17  Barb.,  114 ;  66  Barb.,  475 ;  98  Mass.,  391, 
392;  14  Am.  Rep.,  10  (59  111.,  126). 

Loss— Parties  to  action.  Cited  in— 2  N.  Y.,  218  ;  32 
N.  Y.,  416,  440;  2  Rob.,  97;  38  Super.,  302;  2  Blatchf., 
103;  1  Wood  &M.,  276;  2  Sum.,  480;  90  111.,  122  ;  38 
Mo.,  254 ;  29  Am.  Dec..  566  (35  Mass.,  53). 

Evidence— Expert  testimony.  Cited  in— 24  Wend.. 
676;  9N.  Y.,  375;  27  N.  Y.,293:  39  N.  Y.,257;  74  N! 
Y.,  298 ;  6  Trans.  App.,  31 ;  2  Abb.  App.  Dec.,  490 ;  22 
Hun,  298;  7  Barb.,  328;  14  Barb.,  212;  36  Barb..  365; 
62  Barb.,  377 ;  2  T.  &  C..  408 ;  24  How.  Pr.,  184 ;  5  Abb. 
N.  S.,  160;  4  Park.,  338 ;  35  Ind.,  57;  30  Ohio  St.,  656. 


*JACKSON,  ex  dem.  WEBB  ET  AL.,  [*83 

v. 
ROBERTS. 

Sheriff's  Deed — Conclusive — Cannot  be  Contra- 
dicted by  Parol  Evidence  in  Collateral  Proceed- 
ing by  Third  Party. 

Where  the  real  estate  of  an  individual  is  sold  at 
sheriff's  sale,  and  in  the  deed  conveying  the  prop- 
erty to  the  purchaser  the  sale  is  recited  to  have  been 
made  under  and  by  virtue  of  three  executions,  par- 
ticularly set  forth,  it  is  not  allowable  to  a  third  per- 
son collaterally  to  show  that  the  sale  was  had  only 
by  virtue  of,  and  under  one  execution,  although 
such  third  person  Is  neither  a  party  or  privy  to  the 
sheriff's  deed. 

.  The  remedy  of  a  party  injured  in  such  a  case  is  by 
a  summary  application  to  the  court  under  the  au- 
thority of  whose  process  the  officer  acts,  or  by  a 
bill  in  equity. 

Where  a  sheriff  had  two  executions,  on  which  he 
sold  four  several  distinct  parcels  of  land,  and  the 
first  two  parcels  described  in  his  deed  brought  an 
amount  more  than  sufficient  to  satisfy  the  older 
execution,  it  was  held,  notwithstanding  that  the 
junior  execution  was  inoperative  by  reason  of  a  li» 
pendens,  that  the  last  two  parcels  were  legally  sold, 
and  passed  by  the  sheriff's  deed  to  the  purchaser, 
the  sheriff  stating  in  the  deed  that  the  seizure  and 
sale  were  by  virtue  of  both  executions. 

Citations— 17  Johns.,  167 ;  12  Johns.,  427 ;  20  Johns., 
49. 

rpHIS  was  an  action  of  ejectment,  tried  at 
J-  the  Madison  Circuit,  in  Sep.,  1829,  be- 
fore the  Hon.  Samuel  Nelson,  then  one  of  the 
Circuit  Judges. 

The  lessors  of  the  plaintiff  claimed  title  to 
the  premises  in  question  under  a  deed  from 
one  Joshua  Clark,  who  derived  his  title  by  a 
conveyance  from  one  Stephen  Clark,  bearing 
date  in  Sept.,  1817.  The  defendant  held  under 
a  purchase  of  the  premises  in  question  by  one 
Charles  Hill,  made  at  a  sheriff's  sale  on  execu- 
tions against  Stephen  Clark,  the  grantor  of 
Joshua  Clark.  In  Jan.,  1818,  a  judgment  was 
docketed  in  favor  of  one  Malcolm,  against 
Stephen  Clark,  for  $183.68,  and  Feb.  17  fol- 
lowing, C.  Hill  and  C.  Stebbins  also  obtained 
a  judgment  against  Stephen  Clark  for  $4,000. 
The  defendant  produced  an  exemplification  of 
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&  fieri  facias,  issued  on  the  judgment  in  favor 
of  Hill  and  Stebbins,  and  of  the  sheriff's  re- 
turn thereon,  by  which  it  appeared  that  the 
sheriff  had  caused  the  sum  of  $675  to  be  made 
of  the  lands  and  tenements  of  the  defendant, 
by  virtue  of  such  execution.  He  also  pro- 
duced an  execution  issued  on  the  judgment  in 
favor  of  Malcolm  ;  on  this  execution  there  was 
an  indorsement  of  its  receipt  by  the  sheriff,  a 
receipt  of  the  money  directed  to  be  levied, 
84*]  *signed  by  the  attorney  for  the  plaintiff, 
but  no  sheriff's  return  as  to  what  had  been 
done  by  him  under  it.  The  defendant  also 
produced  a  sheriff's  deed  from  the  sheriff  of 
Madison,  bearing  date  in  May,  1818,  reciting 
that  by  virtue  of  the  above  executions,  and  of 
another  execution  in  favor  of  Anson  G.  Phelps 
against  Stephen  Clark  for  $104.19.  the  sheriff 
had  seized  and  taken  four  several  parcels  of 
land,  and  sold  the  same  to  Charles  Hill  at  pub- 
lic vendue;  that  the  first  parcel  sold  for  $111, 
the  second  for  $50,  the  third  (the  premises  in 
question)  for  $250,  and  the  fourth  for  $500, 
and  then,  by  virtue  of  the  said  writs  of  fieri 
facias,  and  in  consideration  of  the  several  sums 
bid,  the  sheriff  conveyed  the  said  several  par- 
cels to  the  purchaser.  The  sheriff  testified 
that  he  sold  all  the  lots  by  virtue  of  all  the 
executions  described  in  the  deed  executed  by 
him.  The  defendant  also  gave  in  evidence  a 
decree  in  chancery  avoiding  the  deed  from 
Stephen  Clark  to  Joshua  Clark  as  fraudulent, 
which  decree  was  made  in  a  cause  on  a  bill 
filed  against  the  Clarks  by  some  of  the  lessors 
of  the  plaintiff,  as  creditors  of  Stephen  Clark, 
Feb.  13,  1818,  and  offered  dehors  the  proceed- 
ings in  chancery  to  show  the  deed  fraudulent; 
but  the  fact  being  admitted  by  the  plaintiff, 
the  proof  was  not  given. 

The  lessors  of  the  plaintiff  then  proved  that 
the  judgment  in  favor  of  Hill  and  Stebbins  was 
entered  on  confession  by  bond  and  warrant, 
with  a  knowledge  of  the  plaintiffs  therein  of 
the  filing  of  the  bill  in  chancery ;  and  they 
proved  the  deed  from  Joshua  Clark  to  them 
to  have  been  executed  in  compliance  with  the 
decree  made  in  the  suit  in  chancery,  and  of- 
fered to  prove  that  though  the  premises  de- 
scribed in  the  sheriff's  deed  were  advertised  to 
be  sold  by  virtue  of  the  executions  in  favor  of 
Malcolm  and  Hill  and  Stebbins,  yet  that,  in 
fact,  they  were  sold  only  by  virtue  of  the  exe- 
cution in  favor  of  Hill  and  Stebbins,  and  that 
it  was  so  distinctly  announced  at  the  sale.  The 
evidence  thus  offered  to  be  given  was  objected 
to,  and  overruled  by  the  judge,  and  the  plaint- 
iff excepted.  The  counsel  for  the  plaintiff 
then  insisted  that  the  several  parcels  of  land 
having  been  sold  separately,  and  the  first  two 
parcels  having  brought  a  sum  sufficient  to  sat- 
isfy the  senior  execution,  the  third  and  fourth 
parcels  must  be  considered  as  sold  under  and 
85*]  *by  virtue  of  the  execution  issued  on  the 
judgment  in  favor  of  Hill  and  Stebbins,  which 
could  not  affect  the  title  of  the  plaintiffs,  as 
such  judgment  was  entered  with  a  knowledge 
of  the  existence  of  the  bill  in  chancery  filed 
by  the  lessors  of  the  plaintiff ;  but  the  presid- 
ing judge  decided  that  the  sale  of  all  the  par- 
cels must  be  deemed  to  have  been  made  by 
virtue  of  both  executions,  notwithstanding  that 
the  first  two  parcels  sold  for  a  sum  more  than 
sufficient  to  satisfy  the  senior  execution  ;  and 
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that  the  defendant,  deriving  his  title  under  a 
judgment  docketed  previous  to  the  filing  of 
the  bill  in  chancery,  was  entitled  to  a  verdict. 
To  this  decision  the  plaintiffs  also  excepted. 
The  jury  found  for  the  defendant.  The  plaint- 
iff now  moved  for  a  new  trial. 

Messrs.  J.  A.  Spencer,  and  M.  T.  Rey- 
nolds, for  the  plaintiff,  insisted  that  the  evi- 
dence offered  ought  to  have  been  received.  Its. 
object  was  to  show  that  the  sheriff  had  no  au- 
thority to  sell  the  third  parcel  of  land  described 
in  the  deed,  being  the  premises  in  question.  In 
the  deed  it  was  recited,  that  by  virtue  of  the 
executions  specified  in  the  deed,  the  premises 
were  sold;  the  testimony  offered  by  the  plaint- 
iff, if  admitted,  would  have  contradicted  this 
recital,  and  shown  that  the  premises  in  ques- 
tion were  not  sold  by  virtue  of  all  the  execu- 
tions, but  only  by  virtue  of  the  execution  is- 
sued on  the  judgment  in  favor  of  Hill  and 
Stebbins,  which,  in  consequence  of  the  bill  in 
chancery,  was  a  void  judgment.  The  lessors 
of  the  plaintiff  not  being  parties  or  privies  to 
the  sheriff's  deed,  are  not  estopped  by  the  re- 
citals contained  in  it.  1  Phil.  Ev.,  410.  A  re- 
cital of  a  judgment  and  execution  in  a  sheriff's 
deed  is  not  a  necessary  part  of  the  deed,  nor 
does  it  affect  its  validity,  the  important  ques- 
tion in  such  case  being  whether  there  is  a  suf- 
ficient power  to  warrant  the  sale.  10  Johns. , 
381;  5  Cow.,  529.  If  the  authority  claimed 
does  not  exist,  nothing  passes  by  the  cteed,  not- 
withstanding the  recital.  The  general  rule  of 
law  that  parol  evidence  is  inadmissible  to  con- 
tradict a  deed,  was  not  sought  to  be  impugned; 
it  was  not  attempted  to  show  that  the  sheriff 
did  not  sell  and  did  not  convoy  the  land  to  the 
purchaser;  the  offer  was  to  prove  that  the  re- 
cital in  the  sheriff's  deed  was  not  conformable 
to  the  facts  of  the  case,  and  that*conse-  [*86 
quently,  there  was  no  authority  to  sell.  The 
cases  of  Jackson  y.  Vanderheyden,  17  Johns., 
187,  and  Jackson  v.  Sternberg,  20  Johns.,  49, 
profess  to  be  based  upon  the  case  of  Jackson  v. 
Cray,  12  Johns.,  427,  but  are  not  supported  by 
it.  In  Jackson  v.  Croy,  parol  evidence  of  an 
exception  of  certain  premises  not  specified  in 
the  deed,  was  correctly  held  to  be  inadmissi- 
ble; but  such  principle  does  not  warrant  the 
subsequent  decisions  that  a  party  shall  not  be 
allowed  to  show  that  the  authority  under 
which  a  sheriff  professes  to  sell  land,  does  not 
exist,  or  has  been  destroyed. 

But  allowing  the  sale  to  have  been  under 
both  executions,  the  property  of  the  defendant 
in  the  executions  having  been  sold  in  parcels, 
and  the  first  two  parcels  having  brought  a  sum 
more  than  sufficient  to  satisfy  the  senior  exe- 
cution, the  parcels  subsequently  sold  must  be 
considered  as  sold  to  satisfy  the  junior  execu- 
tion. The  lien  under  the  senior  execution  was 
destroyed  by  the  satisfaction  of  the  judgment 
arising  from  the  purchase  money  received  for 
the  first  two  parcels.  Unless  this  be  so,  &bona- 
fide  purchaser  of  real  estate  worth  $5,000,  sub- 
ject to  a  judgment  of  $100,  may  be  deprived 
of  his  property  by  the  creditor  acquiring  a  sub- 
sequent judgment  for  an  amount  exceeding  the 
value  of  the  estate,  and  directing  a  joint  sale 
upon  both  executions.  The  judge,  therefore, 
erred  in  deciding  that  the  third  and  fourth  par- 
cels must  be  deemed  to  have  been  sold  under 
both  executions. 
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Mr.  N.  P.  Randall,  for  the  defendant,  in 
sisted  that  the  sale  being  made  by  virtue  of 
both  executions,  and  so  stated  in  the  deed,  evi 
dence  to  contradict  the  deed  was  inadmissible, 
lPhil.,Ev.,480;3  Stark.,  1001, 1002;!  Johns., 
140;  3  Id.,  506;  5  Co.,  26;  12  Johns.,  162,427 
17  Id.,  167;  20  Id.,  49;  10  Id.,  386;  8  Id.,  361 
13  Id.,  102,  513;  and  that  the  cases  of  Jackson 
v.  Vanderheyden  and  Jackson  v.  Sternberg,  were 
conclusive  of  the  question. 

By  the  Court.  The  simple  question  in- 
volved in  the  exception  to  the  decision  of  the 
judge  refusing  to  receive  testimony,  that  the 
sale  of  the  premises  described  in  the  sheriff's 
deed  Vas  under  the  execution  in  favor  of  Hill 
87*]  and  Stebbins,  *and  no  other,  is,  can  thai 
part  of  a  sheriff's  deed  be  contradicted  by  parol 
evidence  which  sets  forth  the  writ  under  which 
the  sale  was  made?  We  are  of  opinion  that  the 
proposition  contended  for  by  the  plaintiff's 
counsel,  goes  the  whole  length  of  destroying 
the  effect  of  such  a  deed  by  parol  testimony; 
for  if  it  be  allowable  to  show  that  the  sheriff 
did  not  sell  on  two  of  the  three  writs  of  fien 
facias  which  are  referred  to  and  in  part  recited 
in  his  deed,  no  good  reason  is  perceived  for  re- 
fusing to  inquire  into  the  fact  whether  the  sale 
was  on  the  other  or  not. 

Many  authorities  were  referred  to  in  support 
of  a  proposition  which  is  too  generally  received 
and  too  well  established  to  require  the  support 
of  any  authority  whatever.  Written  contracts 
are  not  to  be  contradicted  by  parol  evidence. 
This  applies  with  full  force  to  deeds.  This 
proposition  has  been  usually  laid  down  with 
reference  to  the  parties  to  the  deed  or  written 
contract.  The  question  before  us  is  not  pre- 
sented in  that  aspect.  Here  we  are  to  inquire 
whether  a  third  person,  whose  rights  are  al- 
leged to  be  affected  by  a  sheriff's  deed,  can,  in 
a  collateral  manner,  contradict  it  in  what  is 
deemed  an  essential  part,  by  parol  evidence. 
Two  cases  in  our  own  reports  were  refer  red  to, 
which  seem  to  be  conclusive  against  the  objec- 
tion to  the  judge's  opinion  at  the  circuit.  In 
Jackson  v.  Vanderheyden,  17  Johns. ,  167,  it  was 
held  that  parol  evidence  was  inadmissible  to 
show  that  the  execution  on  which  the  levy  and 
sale  were  stated  in  the  sheriff's  deed  to  have 
been  made,  had  bean  withdrawn  and  aban- 
doned bv  the  sheriff.  The  reason  assigned  for 
this  decision  is,  that  such  evidence  would,  if 
admitted  collaterally,  contradict  the  sheriff's 
deed.  A  distinction  was  attempted  to  be  raised 
between  that  case  and  the  case  of  Jackson  v. 
Croy,  12  Johns.,  427,  which  was  the  authority, 
for  the  last  decision.  It  was  supposed  that  we 
ought  not  to  consider  ourselves  bound  by  the 
latter  decision  and  another  which  rests  upon  it, 
if  the  authorities  do  not  support  the  principle. 
This  distinction  rests  on  the  difference  there  is 
between  a  deed  and  the  recitals  in  a  deed. 

In  Jackson  v.  Croy,  the  court  decided  that 
parol  evidence  could  not  be  received  to  show 
that  a  part  of  the  premises  included  'in  the 
grant  was  intended  to  be  excepted.  The  prin- 
ciple of  this  case  is  conceded  to  be  correct, 
88*]  but  it  is  urged  that  *it  is  no  authority 
for  the  decision  of  Jackson  v.  Vanderheyden, 
for  the  parol  proof  offered  in  that  case  was  in- 
tended to  show  that  the  sheriff  recited  in  the 
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deed  an  authority  for  making  the  sale  which 
he  had  not.  It  appears  to  me,  however,  that 
the  principle  of  the  two  cases  is  the  same.  This 
principle  is,  that  parol  evidence  shall  not  be 
received  in  contradiction  to  the  deed,  for  the 
purpose  of  destroying  its  effect.  The  effect  of 
such  a  deed  would  be  as  completely  destroyed 
by  showing  a  mistake  in  reciting  the  authority 
of  the  officer,  as  a  mistake  in  relation  to  the 
object  of  the  sale.  What  is  the  difference,  in 
point  of  principle,  between  showing  that  the 
sheriff  did  not  sell  on  an  execution  whereon  he 
says  in  his  deed  he  did  sell,  and  showing  that 
he  did  not  sell  a  particular  piece  of  property 
which  he  has  included  in  his  deed  as  a  part  of 
the  premises  sold?  If  there  beany,  it  is  not 
perceived.  The  reasons  for  excluding  the  parol 
evidence  are  as  strong  in  the  one  case  as  in  the 
other;  the  benefits  and  the  inconveniences, 
whatever  the  latter  may  be,  are  about  the  same. 
We  are,  therefore,  of  opinion  that  the  case  of 
Jackson  v.  Croy  warranted  the  decision  in  Jack- 
son v.  Vanderheyden.  The  case  of  Jackson  v. 
Sternberg,  20  Johns.,  49,  is  still  more  explicit 
in  favor  of  the  decision  at  the  circuit.  The 
parol  evidence  in  that  case  was  given  for  pre- 
cisely the  same  object  for  which  it  was  offered 
in  this:  which  was  to  show  that  the  sale  was 
not  on  the  execution  which  the^sheriff,  in  his 
deed,  had  recited  as  the  authority  by  virtue  of 
which  he  had  acted.  We  feel  ourselves  bound 
to  uphold  these  decisions,  and  to  sanction  the 
opinion  of  the  judge  at  the  circuit,  excluding 
the  parol  testimony  offered  to  impeach  the  re- 
cital in  the  deed. 

We  see  no  formidable  mischief  likely  to  re- 
sult from  the  operation  of  such  a  principle.  A 
party  who  may  be  injured  by  the  mistakes  of  a 
sheriff,  can  have  relief  by  a  summary  applica- 
tion to  the  court,  under  whose  authority  the 
officer  acts,  or  through  the  medium  of  a  court 
of  equity;  and  it  is  much  better  that  he  should 
be  confined  to  these  modes  of  redress  than  to 
render  all  titles  derived  under  judicial  sales 
doubtful  and  subject  to  be  defeated,  by  allow- 
ing the  written  instruments  by  which  they  are 
evidenced  to  be  attacked  collaterally,  by  parol 
evidence. 

*We  are  asked  to  say  that  the  first  two  [*89 
pieces  of  land  mentioned  in  the  sheriff's  deed 
were  first  sold,  and  as  the  sum  bid  for  them 
was  equal  to  the  amount  due  on  the  oldest  exe- 
cution, to  pronounce  that  satisfied;  and  that 
the  sale  of  the  third  and  fourth  pieces  was 
alone  on  the  execution  issued  on  the  junior 
judgment.  The  language  of  the  deed  does  not 
authorize  us  to  assume  such  a  position;  it  is 
true  the  pieces  were  sold  separately,  but  the 
seizure  and  sale  of  each  piece  is  declared  by 
the  deed  to  have  been  by  virtue  of  all  the  writs 
mentioned  in  the  recital  of  the  deed.  To  say, 
therefore,  that  the  first  piece  was  seized  and 
sold  on  the  oldest  execution,  would  be  contra- 
dicting the  deed.  Besides,  we  are  not  bound 
necessarily  to  infer  that  the  sales  took  place  in 
the  order  in  which  they  are  mentioned  in  the 
deed.  We  think  the  decision  of  the  judge  who 
tried  the  cause  on  this  point  also  was  correct. 

Judgment  for  defendant. 

Affirmed— 11  Wend.,  422,  424. 

Cited  In— 21  N.  Y.,  202 ;  45  Am.Dec,,  341  (9  Mo.,722). 
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ALEXANDER  ET  AL.  v.  HOYT. 

Taxation  of  School  District —  What  Assessment 
Roll  to  be  Followed — Erroneous  Apportionment 
— Liability  of  Officers  as  Trespassers — Collector 
Protected  by  Warrant — Joint  Action — Costs. 

The  trustees  of  a  school  district  in  making  out  a 
tax  list  attached  to  a  warrant  for  raising  moneys 
to  build  a  school-house,  must  be  guided  by  the  last 
assessment  roll  of  the  assessors  of  the  town  of  the 
taxable  property  of  the  inhabitants,  after  it  has 
been  reviewed  and  finally  established  ;  and  if  they 
err  in  adopting  an  erroneous  basis  for  fixing  the 
-amount  of  tax  to  be  paid  by  the  taxable  inhab- 
itants, and  issue  their  warrant,  on  which  prop- 
erty is  sold,  they  will  be  answerable  as  trespassers. 
It  was  accordingly  held,  in  this  case,  where  an 
abstract  had  been  taken  from  an  assessment  roll 
before  it  was  finally  established,  which  was  subse- 
quently reduced— a  tax  list  made  out  in  conform- 
ity to  the  abstract,  a  warrant  issued  for  the  collec- 
tion of  the  tax,  and  property  sold,  that  the  trust- 
ees were  responsible;  but  it  was  further  held,  that 
the  collector  who  executed  the  warrant  was  not  an- 
swerable as  a  trespasser,  the  warrant  as  to  him  be- 
ing a  complete  protection. 

Where  the  trustees  and  collector  of  a  school  dis- 
trict were  jointly  sued  as  trespassers,  and  judgment 
passed  against  them  in  the  C.  P.,  which  was  affirmed 
in  this  court  as  to  the  trustees  but  reversed  as  to 
the  collector,  the  court,  in  the  exercise  of  the  discre- 
tion given  by  the  statute  relative  to  costs,  refused 
the  plaintiff  below  costs  of  affirmance,  and  gave 
judgment  against  him  for  costs  upon  the  reversal. 

Citations— 1 R.  S.  482,  sec.  79;  2  Johns.  Cas.,  49;  10 
Johns.,  93;  18  Johns.,  351;  12  Johns.,  412:  1  Cai.,  92; 
13  Johns.,  444;  9  Johns.,  230;  3  Johns.,  474;  5  Wend., 
170;  2  R.  S.,  618,  sec.  31. 

TERROR  from  the  Onondaga  C.  P.  Hoyt  sued 
JLJ  Alexander  and  three  others  in  a  justice's 
court,  and  declared  against  them  for  taking 
OO*]  and  selling  a  cow, under  the  pretense  *of 
a  school  district  warrant,  which  he  alleged  to 
have  been  illegally  issued.  The  defendants 
severed  in  their  defense,  pleading  the  general 
issue  separately.  Judgment  was  rendered  in 
favor  of  the  defendants  before  the  justice,  and 
the  plaintiff  appealed  to  the  Onondaga  C.  P., 
where  the  cause  was  tried  on  the  issue  joined 
before  the  justice,  and  a  special  verdict  found. 
From  the  special  verdict  it  appeared  that  Alex- 
ander was  the  collector,  and  that  the  three  oth- 
er defendants  were  the  trustees  of  a  school  dis- 
trict in  the  Town  of  La  Fayette.  The  property 
•of  the  plaintiff  was  sold  by  the  collector,  on  a 
warrant  issued  by  the  trustees,  to  raise  a  tax 
imposed  in  pursuance  of  a  vote  of  a  regularly 
convened  and  duly  notified  meeting  of  the  in- 
habitants of  the  district,  to  raise  the  sum  of 
$120,  for  the  purpose  of  building  a  school- 
house.  The  plaintiff  was  a  taxable  inhabitant, 
and  resident  within  the  district.  The  vote  was 
passed  July  9,  1829,  and  four  days  thereafter 
the  warrant  was  issued.  In  making  out  the  tax 
list  annexed  to  the  warrant,  the  proportion 
charged  to  the  plaintiff  was  fixed  in  reference 
to  an  assessment  roll  made  by  the  assessors 
of  the  town  May  25  preceding,  in  which  the 
taxable  property  of  the  plaintiff  wae  assessed 
at  $450;  which  "sum,  on  the  application  of  the 
plaintiff,  was  reduced  by  the  assessors  to  $400; 
but  previous  to  such  correction  the  trustees  of 
the  school  district  had  taken  an  abstract  from 
the  assessment  roll,  and  they  apportioned  the 


NOTE.— Ministerial  offlcerg—Howfar  protected  by 
process.  See,  Warner  v.  Shed.  10  Johns.,  138,  note : 
Wallsworthv.  MoCullough,  10  Johns.,  92,  note ;  Mead 
v.  Haws,  7  Cow.,  332,  note ;  Savacool  v.  Boughton,  5 
Wend.,  179,  note. 
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tax  upon  the  basis  that  the  taxable  property  of 
the  plaintiff  was  $450  instead  of  $400.  They 
were  led  into  the  error  in  consequence  of  the 
district  having  June  3  voted  to  raise  a  tax  to 
build  a  school-house;  on  June  10  they  took  the 
abstract,  and  June  15  the  assessment  roll  was 
corrected  and  reduced  to  $400.  On  July  9  the 
vote  of  June  3  was  annulled,  and  $120  was 
voted  to  be  raised  for  the  building  of  the  school- 
house;  and  then,  without  again  recurring  to 
the  assessment  roll,  the  trustees  made  out  their 
warrant,  and  annexed  their  rate  bill,  and  by 
virtue  of  their  warrant,  property  of  the  plaint- 
iff worth  $16,  was  sold  to  raise  his  proportion 
of  the  tax.  In  1828,  the  property  of  the  plaint- 
iff had  been  assessed  at  only  $350.  The  C.  P. 
of  Onondaga  gave  judgment  against  all  the  de- 
fendants, the  collector  as  well  as  the  trustees, 
and  the  defendants  sued  out  a  writ  of  error. 

Mr.  V.  Birdseye,  for  plaintiffs  in  error. 

*Mr.  E.  W.  Leaven  worth,  for  de-  [*91 
fendants  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  79th 
section  of  the  Common  School  Act,  1  Rev. 
Stat. ,  482,  directs  that  the  valuations  of  taxa- 
ble property  shall  be  ascertained  as  far  as  pos- 
sible from  the  last  assessment  roll  of  the  town 
The  irregularity  complained  of  is  that  the  trust- 
ees made  out  their  tax  list  by  reference  to  the 
assessment  roll  of  1829,  which  had  not  yet  been 
corrected,  instead  of  the  assessment  roll  of 
1828,  as  the  basis  of  their  assessment. 

The  plaintiffs  in  error  contend:  1.  That  the 
trustees  had  jurisdiction  of  the  subject  and  the 
person,  and  acted  judicially,  although  their 
power  was  special,  and  limited;  2.  That  the 
assessment  roll  of  1829  was  sufficiently  com- 
pleted for  their  purpose;  and  3.  That  the  col- 
lector was  justified  in  executing  the  warrant, 
the  trustees  having  jurisdiction.  The  defend- 
ant in  error  insists:  1.  That  the  trustees  should 
have  taken  the  assessment  roll  of  1828  as  their 
guide,  the  roll  of  1829  not  being  completed 
when  they  took  their  abstract;  and  2.  That  the 
trustees  and  collector  being  creatures  of  the 
statute,  must  pursue  strictly  its  directions,  or 
they  are  not  justified. 

It  seems  to  me  unnecessary  to  inquire  wheth- 
er trustees  of  school  districts,  in  some  of  their 
duties,  do  not  act  judicially.  The  proposition 
cannot  be  maintained  that  in  copying  assess- 
ments from  the  assessment  roll  of  the  town, 
they  were  performing  a  judicial  act.  Judicial 
officers  are  not  responsible  for  any  error  of 
judgment,  but  if  they  perform  ministerial  acts, 
although  connected  with  their  judicial  duties, 
they  are  held  responsible  for  improper  and  il- 
legal conduct;  Percivial  v.  Jones,  2  Johns. Cas., 
49,  contains  an  illustration  of  this  principle. 
And  in  Wallsworth  v.  M'Cullough,  10  Johns., 
93,  a  justice  was  held  to  be  a  trespasser  who 
issued  a  warrant  in  a  case  of  bastardy, without 
the  application  of  an  overseer  of  the  poor, 
though  the  overseer  subsequently  ratified  the 
act;  the  justice  acting  ministerially.  It  is  cer- 
tainly a  well  settled  principle,  that  persons  act- 
ing under  a  special  and  limited  authority, must 
be  careful  to  keep  within  their  authority,  and 
are  responsible  for  any  act  *not  within  [*O2 
the  rule  prescribed  to  them.  This  rule  is  often 
harsh  in  its  operation,  but  still  necessary  to  be 
preserved,  and  has,  therefore,  been  enforced 
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against  trustees  of  school  districts  as  well  as 
others.  Hence,  in  the  case  Robinson  v.  Dodge, 
18  Johns.,  351,  the  trustees  were  held  trespass- 
ers, because  they  issued  their  warrant  to  col- 
lect a  tax,  when  the  only  error  was  that  the  dis- 
trict meeting  had  not  specified  the  amount  of 
the  tax  to  be  raised,  that  being  required  by  the 
statute;  this  court  holding  that  the  district 
could  not  delegate  that  power  to  the  trustees 
which  they  had  attempted  to  do  by  a  resolu- 
tion. The  case  of  Ryder  v.  Cudderback,  12  Johns. , 
412,  was  more  like  the  present.  Indeed,  so  far 
as  the  trustees  are  concerned,  I  am  unable  to 
distinguish  it  from  this  case.  The  only  alleged 
irregularity  in  that  case  was  that  the  tax  ought 
to  have  been  laid  according  to  the  tax  list  or 
assessment  roll  of  1812,  and  not  that  of  1813. 
The  statute  then  in  force  required  the  trustees 
to  make  their  tax  list  "agreeable  to  the  levy  on 
which  the  town  tax  was  levied  the  preceding 
year."  The  town  assessment  was  to  be  com- 
pleted by  Aug.  1 ;  the  trustees  made  their  tax 
list  and  warrant  subsequent  to  Aug.  1,  1813, 
and  this  court  held  they  were  correct  in  doing 
so.  The  language  of  the  Revised  Statutes  is 
more  favorable  for  the  trustees;  it  is  this: 
"The  valuations  of  taxable  property  shall  be 
ascertained,  as  far  as  possible,  from  the  last  as- 
sessment roll  of  the  town."  1  R.  S.,  482,  sec. 
79.  Had  the  assessment  roll  been  completed, 
by  having  been  passed  upon  in  review,  as  it 
was  in  this  case  five  days  after  the  abstracts 
were  taken,  the  trustees  would  have  been  cor- 
rect; but  so  long  as  the  assessment  roll  for  1829 
had  not  passed  through  all  the  forms  necessary 
to  give  it  validity,  it  could  not  be  considered 
the  last  assessment  roll.  The  assessment  roll 
of  1828  was  the  last  assessment  roll  on  June  10, 
1829,  when  the  abstract  was  taken;  though 
when  the  warrant  was  issued,  the  assessment 
roll  of  1829  was  the  last,  but  the  rate  bill  at- 
tached to  the  warrant  was  not  a  true  transcript 
of  the  assessment  roll.  According  to  the  princi- 
ple recognized  in  the  last  case,  the  trustees  were 
trespassers,  not  having  strictly  pursued  their 
authority.  I  am,  therefore,  of  opinion  that  so 
far  as  the  trustees  are  concerned,  the  decision 
of  the  C.  P.  was  correct. 
93*]  *But  whether  the  collector  was  also 
liable,  as  a  trespasser,  is  another  question,  de- 
pending upon  another  and  different  principle. 
When  a  ministerial  officer  executes  process  is- 
sued by  a  tribunal  having  jurisdiction  of  the 
subject-matter,  he  is  not  a  trespasser,  though 
that  tribunal  err  in  the  exercise  of  their  duties. 
In  the  case  of  Henderson  v.  Brown,  1  Cai. ,  92, 
the  theater  has  been  assessed  as  a  dwelling- 
house,  which  was  wrong;  but  the  assessor  had 
power  to  assess  it,  though  not  as  a  dwelling- 
house,  and  the  warrant  was  held  a  justifica- 
tion to  the  officer.  It  would  have  been  other- 
wise if  the  assessor  had  not  had  power  to  assess 
the  theater  at  all;  then  there  would  have  been 
a  total  want  of  jurisdiction,  and  the  proceed- 
ings would  have  been  void.  In  Suydam  v. 
Keys,  13  Johns.,  444,  the  collector  was  held  re- 
sponsible, because  the  trustees  had  no  juris- 
diction over  the  plaintiffs,  they  not  being  tax- 
able inhabitants.  But  the  true  doctrine  on  this 
subject  is  to  be  found  in  Beach  v.  Ftirman,  9 
Johns.,  280;  Bouton  v.  Neilson,  8  Id.,  474,  and 
particularly  in  Savacool  v.  Boughton,  5  Wend., 
170.  I  am,  therefore,  of  opinion  that,  as  to 
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the  collector,  the  warrant  was  a  complete  pro- 
tection, the  trustees  having  jurisdiction;  and 
having  pleaded  separately,  he  should  have  had 
judgment  in  his  favor.  The  judgment  of  the 
C.  P.  against  Gilbert  Alexander,  the  collector, 
should  ,  therefore,  be  reversed,  and  the  judg- 
ment against  the  other  defendants  be  affirmed. 

The  Revised  Statutes  say  :  "If  a  judgment 
be  reversed  in  part  and  affirmed  in  part,  costs 
shall  be  awarded  to  either  party,  in  the  discre- 
tion of  the  court."  2  R.  S.,  618",  sec.  31.  This 
suit,  on  its  face,  seems  to  be  a  vexations  pro- 
ceeding. The  error  of  the  trustees  was  evi- 
dently unintentional;  the  excess  of  tax  on  the 
defendant  in  error  was  less  than  $1,  and  he 
had  a  remedy  by  appeal  to  the  commissioners. 
He  did  not  choose,  and  was  not  bound  to  take 
that  remedy;  but  if  a  party  will  take  so  much 
unnecessary  pains  to  make  costs  for  public  of- 
ficers, who  perform  an  important  public  trust 
gratuitously,  he  does  not  stand  in  a  favorable 
light,  where  the  court  have  a  discretion.  I 
think  he  ought  not  to  have  costs  of  affirmance, 
and  should  pay  costs  upon  the  reversal. 

Judgment  reversed  in  part,  and  affirmed  in 
part. 

Cited  in— 12  Wend.,  499  ;  16  Wend.,  566 ;  2  Hill,  334; 
1  Den.,  218 ;  58  N.  Y..  89  ;  10  Barb.,  295 ;  20  Barb.,  166; 
21  Barb.,  210;  31  Barb.,  313;  10  How.  Pr.,  370;  15 
Abb.  Pr.,  11 ;  40  Am.  Dec.,  48  (1  Doug.,  199). 


*JACKSON,  exdem.  SACKETT  ET  AL.,  [*94 

v. 
SACKETT  &  RAYMOND. 

Ejectment  on  Mortgage  Executed. as  Collateral 
Security  for  Note — Note  Presumed  Paid  When 
— Note  Referred  to  in  Defeasance  of  Deed  Pre- 
sumed Unsealed — Note  may  be  Read  in  Evi- 
dence, When. 

Where  ejectment  is  brought  on  a  mortgage  exe- 
cuted as  collateral  security  for  the  payment  of  a 
sum  of  money  secured  to  be  paid  by  a  note,  it 
seems,  in  analogy  to  the  principle  which  authorizes 
the  presumption  of  the  payment  of  a  bond,  after 
the  lapse  of  20  years  without  recognition  of  the 
debt,  that  the  note  may  be  presumed  to  be  paid  af- 
ter the  lapse  of  six  years,  without  such  recognition; 
especially,  if  in  addition  to  the  lapse  of  time,  there 
be  other  circumstances  confirming  the  presump- 
tion, although  such  circumstances,  per  se,  would 
not  establish  the  fact  of  payment. 

The  presumption  of  payment  arising  from  lapse 
of  time  is,  however,  but  evidence  to  the  jury,  from 
which  they  may  infer  that  the  debt  has  been  satis- 
fied; when  entirely  unexplained,  the  jury  are 
bound  to  draw  the  conclusion,  but  where  there  are 
circumstances  repelling  the  presumption,  they 
must  be  submitted  to  the  consideration  of  the  jury, 
under  the  charge  of  the  court. 

A  note  referred  to  in  a  defeasance  to  a  deed  as 
specifying  the  amount  of  indebtedness,  will  be  pre- 
sumed to  be  an  unsealed  note,  or  simple  contract, 
unless  the  contrary  be  shown,  especially  when  it  is 
presumed  to  be  in  the  possession  of  the  creditor, 
and  not  produced. 


NOTE.— Negotiable  paper — Presumption  of  payment. 

The  possession  of  negotiable  paper  by  one  bound  to 
pay  it,  in  presumptive  evidence  of  payment  by  him, 
Norris  v.  Badger.  6  Cow.,  449,  note. 

Payment  is  conclusively  presumed  from  lapse  of 
time.  Jackson  v.  Hotchkiss,  4  Cow.,  401 ;  Clark  v. 
Hopkins,  7  Johns.,  556.;  Jackson  v.  Pratt,  10  Johns., 
381 ;  Giles  v.  Baremore,  5  Johns.  Ch.,  545 ;  Arden  v. 
Arden,  1  Johns.  Ch.,  313 ;  Flagg  v.  Ruden,  1  Bradf., 
1!)2;  Bander  v.  Snyer,  5  Barb.,  63;  Belmont  v.O'Brien, 
12N.Y..394:  Miller  v.  Smith,  16  Wend.,  425;  Waydell 
v.  Velie,  1  Bradf..  277;  Hopkins  v.  Page,  2  Brock., 
20 ;  Anderson  v.  Smith,  3  Mete.  (Ky.),  491 :  Helm  v.. 
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The  fact  of  an  unsealed  note  being  recognized  by 
an  instrument  under  seal,  does  not  change  its  char- 
acter, and  give  it  the  effect  of  a  sealed  instru- 
ment. 

A  note,  although  referred  to  in  an  instrument 
produced  by  the  opposite  party,  cannot  be  read  in 
evidence,  without  production  of  the  subscribing 
witnesses,  or  accounting  for  their  absence  :  espe- 
cially, where  the  note  offered  in  evidence  purports 
to  be  a  sealed  note,  and  the  fact,  whether  sealed  or 
not,  has  an  important  bearing  upon  the  issue  of  the 
cause. 

Citations—  12  Johns.,  242;  3  Johns.  Ch.,  135;  4  Cr., 
415  :  3  Wend.,  585  ;  1  T.  R.,  270  ;  1  Burr.,  434;  4  Burr., 
1963  ;  2  Ld.  Raprn.,  1370  ;  2  Str.,  827  :  3  Bro.  Par.  Cas., 
536;  1  Ld.  Raym.,  638,  652;  1  Black,  532:  8  Mod., 
278;  3  P.  Wins.,  288  ;  6  Mod.,  22  ;  Cowp.,  102,  217  :  2 
Saund..  175  b  ;  1  Phil.  Ev.,  119-123,  127  ;  1  Bos.  &  P., 
400  ;  3  East,  298,  302  :  10  Johns.,  416  ;  7  Johns.,  556  ; 
16  Johns.,  214;  17  Johns.,  182;  2  Stark.,  234  ;  3  Com. 
Law,  330. 


was  an  action  of  ejectment,  tried  at  the 
-  Tioga  Circuit,  in  June,  1829,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

The  lessors  of  the  plaintiff  are  the  children 
and  heirs  at  law  of  Nathaniel  Sackett;  the  de- 
fendants are  the  widow  and  son-in-law  of  Rich- 
ard Sackett.  On  Jan.  10,  1808,  Richard  Sackett, 
for  the  consideration  of  $3,084,  conveyed  to 
Nathaniel  Sackett  560  acres  of  land,  the  prem- 
ises in  question,  by  deed,  containing  covenants 
of  seisin  and  warranty,  which  was  duly  ac- 
knowledged before  a  proper  officer,  Feb.  11, 
1808,  and  recorded  in  the  county  clerk's  office 
in  Tioga,  Apr.  18,  1811.  The  parties  to  the 
deed  were  brothers  ;  Richard,  the  grantor,  was 
in  possession  of  the  property  conveyed  at  the 
date  of  the  conveyance,  and  continued  in  pos- 
session until  his  death,  in  1827. 
95*]  *The  defendants  produced  in  evidence 
a  defeasance  executed  by  Nathaniel  Sackett, 
bearing  date  Feb.  10,  1808,  reciting  that  on 
that  day  Richard  Sackett  had  conveyed  to  Na- 
thanierSackett  560  acres  of  land;  and  that  the 
deed  was  given  to  secure  the  payment  of  a  cer- 
tain sum  of  money  contained  in  a  certain  note 
given  by  Richard  to  Nathaniel,  for  the  sum  of 
$2,405,  dated  Jan.  20,  1804,  and  declaring  that 
when  Richard  or  his  heirs,  etc.,  should  pay  to 
Nathaniel  or  his  heirs,  etc.,  the  said  sum  con- 
tained in  the  said  note,  with  the  interest  due  and 
to  grow  due  thereon,  the  deed  should  be  void. 
This  instrument  was  acknowledged  Feb.  11, 
1808,  before  the  same  officer  who  took  the  ac- 
knowledgment of  the  deed,  and  was  recorded 
in  the  county  clerk's  office  of  Tioga  Oct.  4, 
1814.  It  was  objected  to  as  a  defeasance,  on 
account  of  variance;  the  deed  produced  by  the 
plaintiff  bearing  date  in  Jan.,  1808,  and  that 
recited  in  the  instrument  being  described  as 
bearing  date  in  Feb.,  1808;  but  the  objection 
was  overruled,  and  the  paper  read  in  evidence. 
It  also  appeared  that  on  the  day  preceding  the 
recording  of  the  deed,  Richard  and  Nathaniel 
made  a  settlement,  and  that  a  writing  was 


drawn  up  expressing  the  terms  of  such  settle- 
ment, which  was  witnessed  by  a  person  pres- 
ent at  the  time,  and  who  gave  testimony  on 
the  trial  of  the  cause.  He  testified  that  he  un- 
derstood the  balance  due  from  Richard  to  Na- 
thaniel to  be  $1,100  or  $1,200,  that  Nathaniel 
spoke  of  the  debt  due  to  him  as  a  small  sum, 
and  that  Richard  could  pay  him  in  a  short 
time,  if  he  would  drive  his  business;  that  Rich- 
ard directed  Nathaniel  to  sell  a  farm  situate  in 
Westchester  Co.,  and  after  satisfying  a  mort- 
gage charged  upon  it,  to  apply  the  balance 
towards  the  debt  owing  to  him;  that  such  farm 
was  worth  from  $750  to  $1,000  over  and  above 
the  incumbrance  charged  upon  it.  He  also 
stated  that  land  lying  in  the  Lake  country  was 
spoken  of.  The  defendants,  besides  the  de- 
feasance, gave  in  evidence  a  deed  of  the  half 
of  lot  No.  73,  Cincinnatus,  executed  by  Rich- 
ard Sackett  to  Nathaniel  Sackett  and  another 
person,  bearing  date  Apr.  30,  1811;  the  con- 
sideration expressed  in  which  was  $680.  It  ap- 
appeared  that  Nathaniel  Sackett  resided  in  the 
County  of  Westchester  until  his  death,  in  1811 
or  1812;  that  *he  left  children,  sons  and  [*96 
daughters,  and  that  at  the  time  of  his  death  his 
sons  were  all  minors. 

The  counsel  for  the  defendants  contended 
that  upon  the  evidence  given,  the  plaintiff  was 
not  entitled  to  recover,  or  to  have  the  cause 
submitted' to  the  jury,  because:  1st.  The  note 
mentioned  in  the  defeasance  was,  in  judgment 
of  law,  to  be  deemed  an  unsealed  note,  or 
simple  contract,  and  being  the  principal  se- 
curity, and  the  deed  merely  the  incident,  it 
was  to  be  deemed  paid,  unless  evidence  was 
given  of  its  recognition  as  a  debt  by  Richard 
Sackett,  or  by  the  defendants,  within  six  years 
before  the  commencement  o£  the  suit;  and  2d. 
Admitting  the  note  to  have  been  a  sealed  in- 
strument, from  the  lapse  of  time,  connected 
with  the  evidence  in  the  case,  the  demand  of 
the  lessor  of  the  plaintiff  was  to  be  presumed 
paid  and  satisfied.  The  presiding  judge  de- 
cided that  the  plaintiff  was  not  entitled  to  re- 
cover, or  to  go  to  the  jury,  without  further 
proof.  The  plaintiff's  counsel  then  offered  in 
evidence  a  sealed  note,  or  single  bill,  purport- 
ing to  be  executed  by  Richard  Sackett,  in  the 
presence  of  two  witnesses,  bearing  date  Jan. 
20.  1804,  whereby  the  signer  promised  to  pay 
Nathaniel  Sackett  $2,405.  with  interest.  The 
reading  of  the  note  in  evidence  was  objected 
to,  unless  proved  by  one  of  the  subscribing 
witnesses;  no  witness  being  called,  and  no  evi- 
dence being  given  of  the  execution  of  the  note, 
it  was  excluded  by  the  judge.  Whereupon 
the  plaintiff  submitted  to  a  nonsuit,  with  leave 
to  move  to  set  the  same  aside. 

Messrs.  Ben  Johnson  and  J.  A.  Spen- 
cer, for  plaintiff. 

Mr.  J.  A.  Collier,  for  defendants. 


Jones,  3  Dana  (Ky.).  86;  Denniston  v.  M'Keen,  2 
McL.,  253 ;  Doanes  v.  Scott,  3  La.  Ann.,  278:  Stockton 
v.  Johnson.  6  B.  Mon.  (Ky.).  409;  Carroll  v.  Bowie,  7 
Gill  (Md.),  34  :  Boyd  v.  Harris,  2  Md.  Ch.,  210  ;  Attle- 
borough  v.  Middleborough,  10  Pick.  (Mass.),  378; 
Union  Canal  Co.  v.  Loyd,  4  Watts  &  S.  (Pa.),  393 ; 
Holman's  Appeal,  24  Pa.  St.,  174. 

As  to  when  and  how  presumption  of  payment  may 
lie  rebutted,  see  Henderson  v.  Cairns,  14  Barb.,  15; 
Bailey  v.  Jackson,  16  Johns..  210;  N.  Y.  Life  Ins.  & 
Trust  Co.  v.  Covert,  6  Abb.  Pr.  (N.  S.).  154 ;  Farmers' 
Bank  v.  Leonard,  4  Harr.  (Del.),  536:  Denny  v.  Eddy, 
22  Pick.  (Mass.),  533 ;  Levers  v.Van  Busklrk.  7  Watts. 
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&  S.  (Pa.),  70 ;  Eby  v.  Eby,  5  Pa.  St..  435:  Garnell  v. 
Moore,  3  Coldw.  (Tenn-),  173 ;  Eustace  v.  Gaskins,  1 
Wash.  (Va.),  188 :  McLellan  v.  Crofton,  6  Me..  307. 

As  to  when  payment  is  presumed  from  lapse  of  time, 
see,  generally.  Jackson  v.  Pierce,  10  Johns.,  414  ; 
Henderson  v.  Henderson,  3  Den.,  314;  McDowl  v. 
Charles,  6  Johns..  132;  Ingraham  v.Baldwin,  9  N.  Y. 
45 ;  Lawrence  v.  Elmendorf .  5  Barb.,  73 ;  People  v. 
Supervisors  of  Columbia,  10  Wend..  363:  Fairbanks 
v.  Wood,  17  Wend.,  329 ;  Potter  v.  Titcomb,  7  Me., 
302 :  Inches  v.  Leonard.  12  Mass..  379:  Doe  v.  Gildart, 
6  Miss.,  606 ;  Wells  v.  Gibson.  7  Pa.  St.,154 ;  Kirkpat- 
rick  v.  Langphier.  1  Cr.  C.  C.,  85. 
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By  the  Court,  Sutherland,  J.  The  deed 
from  Richard  to  Nathaniel  Sackett  for  the 
premises  in  question,  of  Jan.  10, 1808,  although 
absolute  in  its  terms,  yet,  by  virtue  of  the  de- 
feasance which  Nathaniel  executed  at  the  same 
time,  became,  in  judgment  of  law  and  in  ef- 
fect, only  a  mortgage.  It  is  under  the  mort- 
gage that  the  plaintiff  seeks  to  recover.  Al- 
though the  defeasance  purports  to  be  dated 
Feb.  10,  1808,  and  refers  to  the  deed,  as  of  that 
date  also,  there  can  be  no  question  that  the 
97*]  deed  of  Jan.  10,*was  the  deed  upon  which 
it  was  intended  to  operate.  The  premises  de- 
scribed in  the  conveyance  are  the  same  covered 
by  that  deed;  and  it  is  not  pretended  that  any 
other  deed  was  ever  given  by  Richard  to  Na- 
thaniel Sackett  for  that  farm.  It  is  obvious 
that  it  was  a  mere  clerical  mistake  in  inserting 
the  month,  either  in  the  deed,  or  in  the  defea- 
sance. The  defeasance  states  that  the  deed  was 
given  to  secure  the  payment  of  a  certain  sum 
of  money  contained  in  a  certain  note  given  by 
Richard  to  Nathaniel  Sackett,  for  the  sum  of 
$2,405,  dated  Jan.  20,  1804,  and  provides  that 
when  the  principle  and  interest  of  that  note 
shall  be  paid,  the  deed  shall  become  void,  and 
of  no  effect.  The  rights  of  the  parties  in  this 
suit,  therefore,  depend  upon  the  question 
whether  the  note  has  or  has  not  been  paid.  If 
it  has  not,  the  mortgage  is  forfeited,  and  the 
plaintiff  has  a  right  to  recover.  If  it  has,  the 
mortgage  is  extinguished,  as  it  is  a  mere  in- 
cident to  the  debt. 

The  counsel  for  the  defendants  contended  at 
the  circuit,  that  the  note  was,  in  judgment  of 
law,  to  be  deemed  an  unsealed  note,  or  simple 
contract,  and  must  be  presumed  to  have  been 
paid,  unless  some  recognition  or  acknowledg- 
ment of  it  by  thf  maker  or  the  defendants, 
within  six  years  before  the  commencement  of 
the  suit,  was  shown.  Second.  Admitting  it  to 
have  been  a  sealed  note,  that  it  was,  from  the 
lapse  of  time,  connected  with  the  other  evi- 
dence in  the  case,  to  be  deemed  paid,  in  judg- 
ment of  law;  and  that  in  either  view  of  the  case, 
the  plaintiff  should  be  nonsuited. 

The  counsel  for  the  plaintiff  contended  that 
they  had  a  right  to  go  to  the  jury  upon  the 
question  of  payment;  that  it  was  a  question  of 
fact,  and  not  of  law.  The  presiding  judge,  how- 
ever, decided  that  the  plaintiff  was  not  entitled 
to  recover,  or  to  go  to  the  jury,  without  further 
proof,  and  granted  the  motion  for  a  nonsuit. 
I  am  inclined  to  think  the  note  mentioned  in 
the  defeasance  must  be  considered  an  unsealed 
note,  or  a  simple  contract.  Such  is  the  ordi- 
nary import  of  the  term,  and  ought  particular- 
ly to  be  so  considered,  in  a  caseliKe  this,  where 
the  instrument  itself  is  presumed  to  be  in  the 
hands,  or  under  the  control  of  the  lessors  of 
the  plaintiff,  who  are  the  legal  representatives 
of  the  person  to  whom  it  was  given.  They 
98*J  could  probably  remove  *all  doubt  upon 
the  subject  by  producing  the  note  itself,  or  if 
lost,  by  giving  secondary  evidence  of  its  con- 
tents and  character.  They  contend  that  it  has 
not  been  paid,  and  there  is, therefore, no  ground 
for  supposing  that  it  is,  or  ever  has  been  in  the 
possession  of  the  defendant. 

Considering  it  then  as  a  simple  contract,  is 
it,  in  an  action  like  this,  to  be  presumed  to 
have  been  paid,  unless  some  acknowledgment 
or  recognition  of  it  is  shown  within  six  years? 
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Where  an  action  is  brought  upon  a  note,  or 
other  simple  contract,  the  lapse  of  time  affords 
no  defense  to  it,  unless  the  Statute  of  Limita- 
tions is  specially  pleaded ;  it  would  be  no  ground 
of  demurrer,  that  upon  the  face  of  the  decla- 
ration the  cause  of  action  appeared  to  have  ac- 
crued more  than  six  years  before  the  com- 
mencement of  the  suit ;  it  is  a  strict  statutory 
defense,  and  must  be  specially  set  up.  So,  in 
an  action  upon  a  specialty,  if  the  bond  ap- 
peared on  the  face  of  the  declaration  to  have 
been  given  25  or  30  years  before^suit  brought, 
upon  a  demurrer  to  the  declaration  the  plaint- 
iff would  recover.  In  such  a  case  (as  the  Stat- 
ute of  Limitations  does  not  apply  to  it),  the  de- 
fendant must  plead  payment,  and  set  up  the 
lapse  of  time  as  evidence  in  support  of  his  plea. 
But  in  an  action  of  ejectment  there  is  no  spe- 
cial pleading;  no  plea  can  be  interposed  which 
will  give  to  the  defendant  the  benefit  of  the 
Statute  of  Limitations,  or  of  payment ;  but 
where  the  ejectment  is  founded  on  a  mortgage, 
which  was  accompanied  by  a  bond  or  note,  it 
would  be  a  complete  defense  to  show  that  the 
bond  or  note  was  actually  paid  before  the  com- 
mencement of  the  suit,  and  the  fact  that  more 
than  twenty  years  had  elapsed  since  the  giving 
of  the  bond  or  any  acknowledgment  of  it, 
would  be  competent  evidence  of  such  payment, 
unless  repelled,  and  defeat  the  action.  12 
Johns.,  242;  3  Johns.  Ch.,  1 35;  4  Cr.,  415;  and  I 
perceive  no  reason  why  the  same  principle 
should  not  be  applied  where  the  mortgage  is 
given  to  secure  a  note.  The  principle  is  per- 
fectly well  established,  that  the  mortgage  is 
but  an  incident  to  the  debt.  It  passes  by  an 
assignment  of  the  bond  or  a  transfer  of  the 
note,  or  other  evidence  of  the  debt ;  it  cannot 
be  separated  from  it,  and  payment  of  the  debt, 
per  se,  annihilates  the  mortgage.  If  the  mort- 
gagee or  his  representatives  had  brought  their 
action  *upon  the  note  in  this  case  to  re-  [*99 
cover  the  debt,  a  plea  of  the  Statute  of  Limita- 
tions would  have  been  a  perfect  defense,  un- 
less repelled.  Why  should  they  be  permitted 
to  deprive  the  defendants  of  the  benefit  of  that 
statute,  by  varying  the  form  of  their  action, 
and  seeking  to  recover  the  land  itself,  which 
was  pledged  or  mortgaged  merely  by  way  of 
security  for  the  debt,  and  as  an  incident  to  it? 
The  Statute  of  Limitations  is  founded  in  part, 
at  least,  perhaps  I  might  say  principally,  upon 
the  presumption  of  actual  payment,  and  the 
difficulty  of  proving  it,  from  lapse  of  time.  3 
Wend.,  585.  It  appears  to  me  that  where  the 
form  of  the  action  prevents  the  defendant  from 
availing  himself  of  the  statute  byway  of  plea, 
he  should  have  the  benefit  of  its  principle,  by 
being  permitted  to  use  the  lapse  of  time  (which 
would  be  a  complete  defense  under  the  statute) 
as  evidence  of  payment. 

The  analogy,  in  point  of  principle,  between 
specialties  and  simple  contract  debts,  in  this  re- 
spect, appears  to  me  to  be  striking.  In  rela- 
tion to  specialties,  a  lapse  of  twenty  years  un- 
explained, it  has  been  again  and  again  decided, 
affords  presumptive  evidence  of  payment,  and 
may  be  used  for  that  purpose  to  support  a  plea 
of  payment.  And  in  an  action  of  ejectment 
upon  a  mortgage  accompanying  such  specialty, 
the  same  lapse  of  time  may  be  used  as  evidence  of 
payment,  without  plea,  because  the  form  of  the 
action  will  not  permit  the  plea  to  be  interposed. 
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In  relation  to  simple  contracts  the  Legislature 
have  said  that  they  shall  be  presumed  to  have 
been  paid  after  six  years,  if  the  defendant  will 
claim  the  benefit  of  the  statute;  where  he  can- 
not plead  the  statute,  it  would  seem  to  follow, 
from  analogy  to  the  other  case,  that  he  ought 
still  to  have  the  benefit  of  the  same  lapse  of 
time,  by  way  of  evidence  of  payment.  I  find 
no  express  adjudication  upon  this  point  ;  but 
it  appears  to  me  to  result  fairly  from  the  well 
established  principles  to  which  I  have  adverted. 
The  note,  it  will  be  recollected,  was  given  in 
1804;  the  deed  and  defeasance  by  way  of  mort- 
gage, as  security  to  the  note,  was  given  in  1810; 
in  Oct.,  1814,  the  defeasance  was  recorded  by 
Richard  Sackett,  the  mortgagor.  That,  I 
should  think,  was,  prima  facie,  an  acknowledg- 
ment or  recognition  of  the  note  as  a  subsisting 
1OO*]  demand  at  that  time.  *If  the  note  had 
previously  been  actually  paid,  he  would  have 
been  more  likely  to  have  obtained  a  reconvey- 
ance from  his  brother,  than  to  have  perfected 
the  mortgage,  after  he  had  paid  the  debt.  Un- 
der some  circumstances  it  might  have  been  ex- 
pedient for  him  to  have  taken  that  course;  but 
no  such  circumstances  appear  in  this  case. 

But  the  presumption  arising  from  the  lapse 
of  time  is  but  evidence  to  the  jury,  from  which 
they  may  infer  that  the  debt  has  been  satisfied. 
Where  it  is  entirely  unexplained,  they  ought 
to^draw  that  conclusion.  But  there  is  always 
something  in  the  condition  and  relation  of  the 
parties,  in  the  various  circumstances  which  of 
necessity  attend  these  and  other  business  oper- 
ations, which  may  fairly  be  taken  into  consid- 
eration by  the  jury , and  render  it  proper  that  the 
question  should  be  submitted  to  them,  under 
such  directions  from  the  court  as  they  may 
think  called  for  by  the  circumstances  of  the 
case.  And  such  is  the  general  language  of  the 
authorities  upon  this  subject.  In  Oswald  v. 
Legh,  1  T.  R.,  270,  Buller,  J.,  says  :  "  With 
regard  to  the  rule  of  twenty  years,  where  no 
demand  has  been  made  within  that  time,  that 
is  only  a  circumstance  for  the  jury  to  found  a 
presumption  upon,  and  is,  in  itself,  no  legal 
bar.  1  Burr.,  434  ;  4  Id.,  1963  ;  2  Ld.  Raym., 
1370  ;  2Str.,  827  ;  3  Bro.  P.  C.,  536  ;  1  Ld. 
Raym.,  652,  638  ;  1  Black,  532  ;  8  Mod.,  278  ; 
3  P.  Wms..  288;  6  Mod.,  22;  Cowp.,  102,  217. 
In  Darwin  v.  Upton,  stated  in  2  Saund.,  175  b, 
the  opinions  of  Ld.  Mansfield,  Willes,  Buller, 
Ashurst  and  Gould,  Justices,  are  very  clearly 
expressed  upon  this  subject.  It  appears  to 
have  been  an  action  on  the  case,  for  obstruct- 
ing the  plaintiff's  lights,  who  proved  an  unin- 
terrupted possession  of  them  for  twenty-five 
years.  The  plaintiff  had  a  verdict,  and  the 
defendant  moved  for  a  new  trial, on  the  ground 
that  the  judge  did  not  leave  the  question  to  the 
jury  as  a  matter  of  fact,  but  treated  the  twen- 
ty-five years  possession  as  conferring  the  right, 
or  matter  of  law.  Ld.  Mansfield  observed  that 
he  thought  there  must  be  some  mistake  in  the 
statement  of  what  passed  at  the  trial  ;  that  the 
enjoyment  of  lights,  with  the  defendant's  ac- 
quiescence, for  twenty  years,  is  such  decisive 
presumption  of  a  right,  by  grant,  or  otherwise, 
that  unless  contradicted  or  explained, the  jury 
ought  to  believe  it.  But  it  is  impossible  that 
101*]*length  of  time  can  be  said  to  be  an  ab- 
solute bar,  like  a  statute  of  limitation.  It  is 
certainly  a  presumptive  bar,  which  ought  to 
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goto  the  jury.  "Thus,  in  the  case  of  a  bond," 
he  continues,  "  there  is  no  statute  of  limita- 
tions that  bars  an  action  upon  it ;  but  there  is 
a  time  when  a  jury  may  presume  the  debt  to 
discharged,  as  if  no  interest  appears  to  have 
been  paid  for  sixteen  or  twenty  years.  Time 
immemorial  itself  is  only  presumptive  evi- 
dence." The  other  judges  expressed  substan- 
tially the  same  views  ;  and  Mr.  Justice  Gould, 
before  whom  the  cause  was  tried,  said,  that  he 
never  had  an  idea  but  that  it  was  a  question 
for  the  jury,  and  should  have  left  it  for  the 
jury, if  the  counsel  for  the  defendant  had  asked 
it.  Other  cases  to  the  same  effect  are  collect- 
ed in  this  note.  See,  also,  1  Phil.  Ev.,  119  to 
123,  127.  The  case  of  Holecoft  v.  Heel,  1  Bos. 
&  P. .  400  (as  explained  by  Le  Blanc,  who  was 
counsel  in  the  cause  in  Campbell  v.  Wilson,  3 
East,298),is  a  very  strong  case  upon  this  point; 
as  is  also  the  case  itself,  in  3  East,  298,  302. 
The  authorities  in  our  own  courts  sustain  the 
same  doctrine.  10  Johns.,  415;  7  Id.,  556;  16 
Id.,  214;  I71d.,m. 

There  are  some  circumstances  in  this  case 
which  might  legitimately  have  an  influence 
with  a  jury,  in  repelling  the  presumption  aris- 
ing from  lapse  of  time.  Nathaniel  and  Rich- 
ard Sackett  were  brothers.  The  mortgagee 
lived  in  Westchester,  and  the  mortgagor  in  Ti- 
oga  County,  remote  from  each  other.  The 
mortgagee  died  in  1811  or  1812,  two  years  after 
the  giving  of  the  mortgage, leaving  infant  chil- 
dren. The  existence  of  the  debt  was  recog- 
nized by  the  mortgagor  in  1814,  by  recording 
the  defeasance.  The  deed  to  Nathaniel  was 
absolute,  nothing  appearing  upon  its  face  to 
apprise  his  representatives  that  it  had  any  con- 
nection with  the  note,  or  that  any  defeasance 
accompanied  it.  There  appears  to  have  been 
other  transactions  between  the  parties,  which 
may  have  essentially  reduced  the  face  of  the 
note,  and  rendered  it  less  surprising  that  its 
payment  should  not  have  been  enforced  or 
called  for.  I  do  not  say  what  weight  these  cir- 
cumstances would  be  entitled  to,  but  I  think 
the  whole  question  ought,  in  a  case  like  this, 
to  have  been  left  to  the  jury. 

Though  the  note  was  secured  by  a  mortgage, 
if  it  was  not  a  sealed  note,  it  still  remained  a 
simple  contract ;  its  being  recognized  by  an 
instrument  under  seal  would  not  [*1O2 
change  its  character.  Clarke  v.  Tiger,  2  Stark., 
234  ;  S.  C.,  3  Com.  Law,  330.  We  have  held 
that  there  is  no  implied  covenant  in  a  mort- 
gage to  pay  the  mortgage  debt,  upon  which  an 
action  can  be  maintained.  The  character  of 
the  debt  depends  upon  the  nature  of  the  secu- 
rity which  is  given  as  the  evidence  of  it;  if  that 
is  a  simple  contract,  the  fact  that  real  estate  is 
pledged  as  collateral  security  for  its  payment 
by  way  of  mortgage,  cannot  render  it  a  spe- 
cialty. 

It  was  asked  by  the  counsel  for  the  plaintiff 
whether  the  defendants  could  in  any  manner 
have  availed  thenselves  of  the  lapse  of  time  in 
this  case,  if  the  plaintilfs  had  endeavored  to 
enforce  their  mortgage  by  way  of  foreclosure, 
Probably  they  might,  by  alleging  payment  of 
the  mortgage  debt  in  their  answer,  if  the  fore- 
closure were  in  chancery,  and  using  the  lapse 
of  time  as  evidence  of  the  payment.  If  it  were 
under  the  statute,  they  might  file  their  bill, 
and  allege  the  same  fact,  and  support  it  by  the 
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same  evidence.  The  effect  of  the  evidence,  I 
apprehend,  would  be  the  same  in  chancery  as 
at  law. 

Perhaps  I  have  stated  the  rule  too  strongly, 
that  in  a  case  like  this,  payment  may  be  pre- 
sumed from  the  mere  fact  that  more  than  six 
years  have  elapsed  without  any  recognition  of 
the  debt,  and  that  other  circumstances  should 
be  shown  in  confirmation  of  that  presumption, 
in  order  to  justify  a  jury  in  finding  the  fact  of 
payment ;  but  I  am,  at  all  events,  strongly  of 
the  opinion  that  such  lapse  of  time  may  fairly 
and  properly  be  taken  into  consideration  by 
the  jury,  and  may  be  decisive  in  connection 
with  other  circumstances,  where  those  circum- 
stances, in  themselves,  would  not  establish  the 
the  fact  of  payment. 

The  note  offered  in  evidence  by  the  plaint- 
iff's counsel  was  properly  excluded;  although 
the  action  was  not  founded  upon  it,  it  was  a 
very  important  piece  of  evidence,  and  it  was 
proper  that  it  should  have  been  proved  by  one 
of  the  subscribing  witnesses,  as  they  alone 
would  know  whether  it  was  under  seal  when 
it  was  given. 

/  think  the  evidence  in  this  case  should  have 
been  submitted  to  the  jury,  and  that  the  plaintiffs 
were  improperly  nonsuited. 

Limited— 27  Am.  Dec.,  725  (11  Conn.,  160) ;  7  Paige, 
470  (34  Am.  Dec.,  358.) 

Cited  in— 16  Wend..  443 ;  19  Wend.,  315 ;  48  N.  Y., 
272 ;  1  Hun.  483 ;  14  Barb.,  455;  29  Barb.,  284;  3  T.&  C., 
470 ;  4  Rob.,  229 ;  1  Bradf .,  195. 


1O3*]    *BRINTNALL  v.  FOSTER. 

Plea  of  Former  Action — Justice's  Docket  in  Evi- 
dence— Parol  Evidence  to  Contradict,  Inadmi*- 


Where.  in  support  of  a  plea  of  a  former  action 
for  the  same  cause,  and  judgment  for  the  defend- 
ant, a  docket  of  a  justice  of  the  peace  is  produced, 
from  which  it  appears  that  judgment  of  nonsuit 
only  was  entered,  parol  evidence  is  inadmissible  to 
show  that  the  cause  was  heard  and  decided  on  the 
merits,  and  that  the  form  of  the  judgment  was  in 
consequence  of  the  supposition  of  the  justice  that 
no  other  judgment  than  that  entered  by  him  could 
properly  be  entered  in  such  case. 

Citations— 14  Johns.,  480 ;  13  Johns.,  184 ;  5  Johns,, 
346,351;  2  Johns.,  181. 

ERROR  from  the  Erie  C.  P.  Brintnall  sued 
Foster  on  a  promise  to  indemnify  him  as 
constable  in  the  sale  of  certain  property  on  a 
justice's  execution,  for  the  selling  of  which  he 
alleged  he  had  been  sued,  and  subjected  to  the 
payment  of  damages.  The  defendant  pleaded: 
1 .  Non  assumpsil ;  2.  A  former  suit  by  the 
plaintiff  against  him  for  the  same  cause  of  ac- 
tion, before  a  justice  of  the  peace,  in  which 
the  defendant  obtained  judgment  that  he  did 
not  undertake  and  promise  in  modo  et  forma, 
etc.,  and  costs  of  the  defense  were  awarded  to 
him,  referring  to  the  record  remaining  before 
the  justice  ;  and  3.  Setting  forth  the  same  suit 
before  the  justice,  that  a  trial  was  had,  that 
after  the  proofs  and  allegations  the  cause  was 
submitted  to  the  justice,  and  that  the  defend- 


NOTE.— Evidence  —  Parol—  AAmitrtbQMu  of.  See, 
Jackson  v.  Bowen,  1  Cai.,  358,  note;  M'Kinstry  v. 
Penrsall,  3  Johns..  31H.  note ;  Jackson  v.  Hasbrouck. 
12  Johns.,  note,  192;  Whitbeck  v.  Whitbeck,  9  Cow., 
266,  note. 
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ant  recovered  a  like  judgment  as  set  forth  in 
his  second  plea,  again  referring  to  the  record 
remaining  before  the  justice.  The  plaintiff  re- 
plied to  the  second  plea,  nul  tiel  record  ;  and 
to  the  third,  that  the  cause  was  not  submitted  to 
the  justice  ;  that  the  defendant  did  not  obtain 
the  judgment  alleged  in  his  plea  and  nul  tiel  rec- 
ord. On  these  pleadings  the  parties  went  to 
trial.  The  plaintiff  proved  his  declaration.  The 
justice  referred  to  in  the  plea  produced  his 
docket,  showing  a  suit  before  him  for  the  same 
cause  of  action,  and  concluding  in  these  words: 
"On  hearing  plaintiff's  proof,  ordered  judg- 
ment of  nonsuit;  costs,  $1.88."  The  justice 
testified  that  the  cause  was  tried  before  him  ; 
that  several  witnesses  were  sworn  ;  that  when 
the  plaintiff's  proofs  were  closed,  the  defend- 
ant moved  for  a  nonsuit,  which  he  refused  to 
grant ;  that  the  case  was  argued,  and  he  took 
time  for  consideration;  that  he  was  of  opinion 
that  the  plaintiff  had  failed  in  showing  a  right 
to  recover,  because  he  had  not  proved  that  he 
had  paid  *the  judgment,  which  had  [*1O4 
been  rendered  against  him,  and  because  he  had 
not  shown  notice  to  the  defendant  of  the  suit 
prosecuted  against  him  ;  for  these  reasons  he 
gave  judgment  of  nonsuit  against  the  plaintiff, 
which  he  supposed  was  the  only  judgment  he 
could  give  under  the  circumstances  of  the  case. 
This  evidence  was  received  by  the  court, though 
objected  to  by  the  plaintiff  ;  and  the  jury,  »n- 
der  the  charge  of  the  court  that  the  judgment 
before  the  justice  was  a  bar  to  the  present  ac- 
tion, found  a  verdict  for  the  defendant.  The 
plaintiff  excepted  to  the  decision  of  the  court, 
and  sued  out  a  writ  of  error. 

Mr.  H.  White,  for  plaintiff  in  error. 

Mr.  J.  L.  Wendell,  for  defendant  in  error. 

By  the  Court.  The  principal,  if  not  the 
only  question  in  this  case  is,  whether  the  par- 
ties must  not  be  confined  to  the  docket  or  min- 
utes of  the  justice,  to  determine  the  nature  of 
the  judgment  rendered  by  him  ,  if  so,  the  de- 
cision of  the  court  below  was  erroneous.  It 
would  be  dangerous  to  permit  an  inquiry  into 
the  evidence  and  proceedings  of  a  trial  before 
a  justice,  to  show  that  the  kind  of  judgment 
rendered  by  him  was  not  such  as  he  ought  to 
have  rendered,  and  to  give  effect  to  it  as  it 
should  have  been  rather  than  as  it  is.  Both 
pleas  state  certain  facts,  and  refer  to  the  rec- 
ord of  the  justice  to  substantiate  them.  The 
replications  deny  such  record.  When  the  min- 
utes are  produced,  they  show  no  such  record. 
The  justice,  instead  of  rendering  a  judgment 
on  the  merits,  had  entered  a  judgment  of  non- 
suit against  the  plaintiff.  The  justice  was  ex- 
amined upon  the  facts  which  took  place  before 
him,  to  show  that  he  went  into  the  merits  of 
the  controversy,  and  should  have  given  judg- 
ment on  them.  The  court  erred  in  receiving 
this  testimony. 

Although  this  court  has  not  gone  so  far  as 
to  hold  a  justice's  judgment  a  technical  rec- 
ord, they  have  elevated  it  to  the  character  of  a 
specialty.  It  is  declared  to  be  as  much  a  spe- 
cialty, and  as  conclusive  between  the  parties, 
as  a  judgment  of  this  court.  14  Johns.,  480. 
This  character  would  seem  *to  shield  [*1O5 
it  from  an  attack  by  parol  evidence.  In  M'Lean 
v.  Ilugarin,  13  Johns.,  184,  it  was  decided  that 
a  certificate  of  a  trial,  made  by  a  justice,  can- 

WEND.  7. 


1831 


CUNNINGHAM  v.  SOULES. 


105 


not  be  contradicted  by  parol  evidence.  A  cer- 
tificate contains  the  judgment,  and  if,  when  it 
is  proved  in  that  way,  nothing  can  be  shown 
against  it  by  parol,  it  would  not  seem  to  be 
very  consistent  to  allow  the  original  docket  to 
be  controverted.  It  is  to  be  observed  that  the 
use  of  a  certificate  is  to  show  the  same  facts 
which  the  justice  with  his  docket  is  usually 
called  to  establish.  One  object  of  the  provis 
ion,  relative  to  a  certificate,  was  to  make  it  a 
substitute  in  cases  where  the  justice  could  not 
be  personally  examined.  5  Johns.,  351.  luPos- 
son  v.  Brown.  11  Johns.,  166,  parol  evidence  of 
the  proceedings  before  a  j  ustice  was  declared  in- 
admissible; the  court  required  the  written  min- 
utes. They  said  the  justice  might  be  examined  to 
verify  them,  but  it  would  be  repugnant  to  the 
sound  and  salutary  rules  of  evidence  to  dis- 
pense with  the  production  of  them.  They  do 
not  say,  in  express  language,  that  these  minutes 
cannot  be  contradicted,  but  it  is  clear  that  they 
are  considered  as  having  a  high  character  as 
evidence.  In  one  case  the  court  held  that  a 
verdict  of  "  no  cause  of  action"  was  equiva- 
lent to  a  finding  by  the  jury  for  the  defendant 
on  the  merits,  2  Johns.,  181  ;  but  it  is  not  cer- 
tain that  they  would  have  said  the  same  thing 
if  the  justice  had  entered  in  his  minutes  "no 
cause  of  action."  A  jury  must  pass  on  the 
merits,  if  they  do  anything  ;  but  a  justice  may 
give  a  judgment  of  nonsuit.  5  Johns.,  346. 

It  is  said  that  the  cause  having  been  sub- 
mitted to  the  justice,  he  could  not  render  a 
judgment  of  nonsuit.  So  is  the  law  ;  but  how 
is  the  fact  ascertained  that  it  was  submitted  to 
him,  except  by  the  parol  evidence.  This  is  at- 
tacking the  correctness  of  the  judgment  col- 
laterally. If  it  was  erroneous  the  error  should 
have  been  corrected  by  an  appeal,  or  by  a  re- 
view on  certiorari.  It  may  be  that  if  the  jus- 
tice had  entered  a  judgment  on  the  merits 
against  the  plaintiff,  he  would  have  brought 
an  appeal,  and  did  not  do  it  because  he  per- 
ceived that  no  judgment  had  been  rendered 
against  him  that  precluded  him  from  again  in- 
vestigating the  merits. 

Judgment  reversed;  costs  to  abide  the  event. 

Cited  in -10  Wend.,  532:  38  N.  Y.,  360:  1  Trans. 
App..  209 :  3  Barb.,  597 ;  20  Barb.,  268 ;  3  Abb.  N.  S., 
252,253;  3t  Cal.,  327. 


1O6*]  "CUNNINGHAM  v.  SOULES. 

Principal  and  Agent —  Where  Agent  Personally 
Liable. 

Where  the  agent  of  an  insolvent  transportation 
company  induced  a  creditor  of  the  company  to 
part  with  the  possession  of  property,  upon  which  he 
would  have  had  a  lien  for  his  debt  had  it  remained 
with  him,  on  the  promise  to  place  other  property  in 
his  possession,  with  the  right  to  retain  the  same  un- 
til the  debt  was  paid,  it  was  holden  in  an  action 
against  him  for  the  non-performance  of  such  prom- 
ise, that  the  question  was  properly  submitted  to  the 
jury  to  determine  whether  his  promise  was  individ- 
ual and  personal,  or  whether  it  was  made  as  the 
agent  or  the  company ;  and  the  Jury  having  found 
that  it  was  a  personal  contract,  the  court  refused  to 
set  aside  the  verdict. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Onondaga  Circuit  in  Sep..   1829,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
.  Judfjes. 

The  plaintiff  entered  into  a  contract  with  a 
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Transportation  Company  on  the  canal,  called 
the  Franklin  Line,  C.  Smyth  and  J.  Field  con- 
stituting the  Co.,  to  keep  for  them  two  span 
of  horses,  and  to  board  two  drivers  during  the 
boating  season  of  1828,  for  which  he  was  to 
receive  $4.50  per  week.  In  Nov.,  1828,  Soules, 
the  defendant  in  this  cause,  who  was  the  agent 
of  the  Co.,  was  directed  by  Smyth  to  ascertain 
the  amount  due  to  the  several  persons  called 
station-keepers,  with  whom  similar  contracts 
had  been  made,  to  contract  with  them  for  the 
keeping  of  the  horses  of  the  Co.  until  the  en- 
suing spring,  and  to  take  receipts  for  the  de- 
livery of  the  horses  when  demanded,  upon  pay- 
ment of  the  several  sums  due  to  each  station- 
keeper.  In  December  the  defendant  called 
on  the  plaintiff,  in  whose  possession  there  were 
four  horses  belonging  to  the  Co.,  and  whose 
bill  against  the  Co.  then  amounted  to  $300,  and 
proposed  to  the  plaintiff  to  take  away  three  of 
the  horses  then  in  his  possession,  and  to  send 
him  four  others  belonging  to  the  Co.,  which 
the  plaintiff  should  have  a  right  to  detain  un- 
til his  debt  due  from  the  Co.  was  paid  ;  the  de- 
fendant admitted  that  since  the  boats  had 
hauled  off,  the  plaintiff  had  a  lien  on  the  horses 
for  his  bill  against  the  Co.,  which  had  failed 
or  stopped  payment.  The  plaintiff  agreed  to 
the  proposition,  and  four  horses  *be-  [*1O7 
longing  to  the  Co.  were  designated  as  those 
which  the  defendant  engaged  should  be  sent 
to  the  plaintiff  in  lieu  of  those  to  be  taken 
away,  and  an  agent  of  the  plaintiff  was  to  go 
with  the  defendant  to  a  particular  place  to  re- 
ceive the  horses  so  to  be  sent;  nothing  was  said 
as  to  the  defendant's  making  this  engagement 
for  the  Co.  The  plaintiff  delivered  up  three 
of  the  horses  in  his  possession,  and  they  were 
taken  away  ;  the  plaintiff's  agent  went  with 
the  defendant  to  the  appointed  place,  where 
he  was  told  by  the  defendant  that  Field,  one 
of  the  Co.,  had  concluded  not  to  send  any 
horses  to  the  plaintiff,  but  would  pay  the 
plaintiff  his  demand.  The  three  horses  taken 
had  been  kept  by  the  plaintiff,  in  turn  with 
the  other  horses  of  the  Co.,  about  four  weeks, 
and  were  proved  to  be  worth  $200.  The  plaint- 
iff having  rested,  the  defendant  moved  for  a 
nonsuit,  on  the  grounds  that  there  being  a  spe- 
cial agreement  in  relation  to  the  keeping  of  the 
horses,  the  plaintiff  had  no  lien  ;  that  if  he  had 
a  lien  it  did  not  extend  beyond  his  charge  for 
the  keeping  of  the  three  particular  horses,  and 
did  not  attach  on  the  horses  then  in  the  plaint- 
iff's possession  for  keeping  the  other  horses 
of  the  line  ;  and  that  the  defendant,  acting  as 
agent,  was  not  personally  responsible  to  the 
plaintiff.  The  judge  refused  to  nonsuit  the 
plaintiff,  and  charged  the  jury  that  if  the 
plaintiff  had  a  lien,  it  was  in  consequence  of 
the  agreement  subsequent  to  that  originally 
made,  to  be  inferred  from  the  admissions  of 
the  defendant  when  he  took  away  the  horses, 
and  from  the  instructions  of  his  principal  ; 
and  that  if  the  jury  believed  that  the  defend- 
ant's undertaking  was  on  his  personal  respon- 
sibility, they  ought  to  find  for  the  plaintiff  the 
value  of  the  horses  taken  away,  otherwise  for 
the  defendant.  The  jury  found  a  verdict  for 
the  plaintiff  for  $190,  which  the  defendant 
moved  to  set  aside. 

Mr.  T.  R.  Strong,  for  defendant. 

Mr.  J.  Watson,  Tor  plaintiff. 
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By  the  Court,  Sutherland,  J.  Under  the 
circumstances  of  this  case,  it  was  properly  left 
by  the  judge  to  the  jury,  to  determine  whether 
the  promise  or  undertaking  of  the  defendant, 
1O8*]  *  on  which  this  action  is  brought,  was 
an  individual  and  personal  one,  or  whether  it 
was  made  as  the  agent  of  the  Franklin  Canal 
Line.  The  jury  have  found  that  it  was  a  per- 
sonal contract  of  the  defendant,  and  I  think  the 
evidence  fully  sustains  the  verdict  on  that  point. 
It  was  a  notorious  and  conceded  fact,  at  the 
time  when  this  transaction  took  place,  that  the 
Co.  had  failed.  It  was  a  part  of  the  under- 
taking of  the  defendant,  that  the  horses  which 
he  was  to  send  to  the  plaintiff  in  lieu  of  those 
delivered  by  the  plaintiff  to  him,  were  to  be 
kept  until  the  plaintiff's  account  against  the 
Co.  was  paid  ;  thus  fully  admitting  the  lien 
of  the  plaintiff,  and  that  such  lien  was  his  only 
security  for  his  debt.  It  is  not  to  be  supposed, 
under  such  circumstances,  that  the  plaintiff 
would  have  parted  with  the  horses  in  his  pos- 
session, upon  the  promise  of  the  Co.  to  send 
him  four  others  of  equal  value.  The  defend- 
ant's promise  was,  in  its  terms,  personal,  and 
not  for  or  on  account  of  the  Co.  The  plaintiff 
undoubtedly  relied  upon  the  individual  respon- 
sibility of  the  defendant  for  the  performance 
of  his  undertaking,  and  parted  with  the  horses 
in  his  possession,  upon  the  strength  of  it. 

Whatever  may  have  been  the  construction 
of  the  original  written  contract  between  the 
plaintiff  and  the  Co.,  it  is  shown  by  the  written 
admission  of  Smyth,  and  the  testimony  of  Field, 
who  appear  to  have  constituted  the  Co.,  and 
also  by  the  admission  of  the  defendant,  that,  at 
the  time  when  the  plaintiff  gave  up  the  horses 
in  his  possession  to  the  defendant,  he  had  an 
acknowledged  lien  upon  them  for  the  balance 
due  to  him.  No  matter,  then,  what  the  original 
contract  was,  if  that  did  not  give  him  a  right 
to  detain  the  horses  until  he  was  paid  for  their 
keeping,  it  was  subsequently  changed,  so  as  to 
give  him  such  lien.  The  judge  also  left  the 
question  to  the  jury,  telling  them  that  if  the 
plaintiff  had  a  lien,  it  must  be  under  a  subse- 
quent agreement.  The  jury  have  properly 
found  such  agreement. 

The  plaintiff  then  having  a  right  to  detain 
the  horses  of  the  Co.,  until  his  account  was 
paid,  and  having  delivered  them  to  the  defend- 
ant upon  his  individual  promise  to  return  other 
horses  particularly  specified  at  the  time,  of 
1O9*J  equal  value,  *and  the  defendant  having 
failed  to  perform  his  contract,  and  the  plaint- 
iff's account  not  having  been  paid,  the  defend- 
ant is  legally  and  equitably  bound  to  make 
good  his  Toss. 

Motion  for  new  trial  denied. 


WILLIAMS  «.  SHERMAN. 

Action  for  Use  and  Occupation — Agreement  in 
Writing  Not  Under  Seal  May  be  Used  as  Quan- 
tum of  Damages — Evidence — Interest  on  Con- 
tracts Recoverable,  When. 

In  an  action  for  use  and  occupation,  the  plaintiff 
may  aviill  himwlf  of  an  agreement,  not  under  seal, 
whereby  a  rent  certain  is  fixed,  to  regulate  the 
amount  of  recovery;  and  although  the  plaintiff  has 
not  declared  upon  the  agreement,  and  claims  gener- 
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ally  to  recover  for  use  and  occupation,  the  defend- 
ant is  not  at  liberty  to  give  evidence  of  the  value 
of  the  premises  occupied,  to  reduce  the  recovery  be- 
low the  sum  stipulated. 

A  party  sued  as  the  part  owner  of  a  steamboat. 
cannot  prove  that  the  boat  belongs  to  an  incorpo- 
rated company,  without  producing  the  Act  of  Incor- 
poration. 

Interest  is  recoverable  on  contracts  for  the  pay- 
ment of  money  from  the  time  when  the  principal 
ought  to  have  been  paid. 

Citations—  7  Cranch,  303  ;  4  Cow.,  566;  1  R.  L.,  444  ? 
2  Bro.  Ch.,  3. 


rPHIS  was  an  action  of  assumpsit,  tried  at  the 
JL  Washington  Circuit,  in  Nov.  1829,  before 
the  Hon.  Esek  Cowen.oneof  the  Circuit  Judges. 

The  declaration  was  for  use  and  occupation 
of  a  wharf  at  Whitehall,  as  a  landing  place  for 
a  steamboat,  of  which  the  defendant  was  mas- 
ter and  part-owner.  The  plaintiff  offered  to- 
pr'ove  an  agreement  on  the  part  of  the  defend- 
ant to  pay  $40  per  month  for  the  use  of  the 
wharf,  which  was  objected  to,  because  not  de- 
clared on;  the  objection  was  overruled,  and  the 
testimony  offered  was  received.  The  defendant 
attempted  to  prove  that  the  same  privileges  a& 
to  the  use  of  the  wharf  in  the  piling  of  wood 
had  not  been  allowed  to  him,  which  had  been 
granted  to  the  owners  of  other  steamboats, 
using  the  same  wharf.  Upon  this  point  evidence 
was  given  by  both  parties.  The  plaintiff  having 
rested,  the  defendant  insisted  that  the  plaintiff 
was  not  entitled  to  recover,  because,  from  the 
evidence  it  appeared  that  he,  the  defendant, 
was  merely  an  agent  for  others;  and  if  he  could 
be  considered  as  part-owner,  that  the  other 
owners  should  have  been  joined  with  him  as 
defendants.  These  objections  were  overruled,. 
the  judge  deciding  *as  to  the  first,  that*[l  1<> 
it  was  a  question  of  fact  which  he  should  sub- 
mit to  the  jury;  and  as  to  the  last,  that  the  de- 
fendant could  not  avail  himself  of  it  in  this- 
stage  of  the  suit.  The  defendant  then  offered 
to  prove  that  the  wharf  was  partly  built  in  Lake 
Champlain,  for  the  purpose  of  insisting  that  the 
lake,  being  a  public  highway,  the  plaintiff  was 
not  entitled  to  charge  for  the  use  of  the  wharf. 
This  evidence  was  rejected.  He  also  offered 
to  prove  that  the  use  of  the  wharf  was  not 
worth  $40  per  month;  that  in  the  following  year 
the  plaintiff  let  the  whole  wharf  for  $500.  This 
evidence  also  was  rejected.  He  also  offered  to 
prove  by  parol,  that  the  steamboat  in  question 
belonged  to  an  incorporated  company,  which 
testimony  was  rejected,  the  judge  ruling  that 
the  Act  of  Incorporation  was  the  only  proper 
evidence.  Under  the  charge  of  the  court,  the 
jury  found  a  verdict  for  the  plaintiff,  for 
$330.47,  subject  to  the  opinion  of  this  court, 
whether  the  plaintiff  was  entitled  to  interest. 
Should  they  be  of  opinion  that  he  was  not  en- 
titled to  interest,  the  verdict  to  be  reduced  to 
$306.66. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  J.  Edwards,  for  defendant. 

By  the  Court.  The  plaintiff  declared  gen- 
erally for  use  and  occupation,  and  the  judge 
admitted  evidence  of  an  agreement,  which  the 
defendant  contends  was  of  such  a  character  as 
to  be  special,  and  to  require  a  special  count  in 
the  declaration,  to  entitle  the  plaintiff  to  re- 
cover. It  is  not  necessary  to  say  whether  the- 
agreement  was  special  or  not;  for  it  had  been* 
fully  executed,  and  the  plaintiff  did  not  sue  for 

WEND.  7_ 


1881 


WOODWORTH  V.  CURTISS. 


110 


the  violation  of  the  terms  of  it,  but  for  the  sum 
stipulated  by  it  to  be  paid.  It  is  said  by  the  Su- 
preme Court  of  the  United  States.in  the  case  of 
Bk.  of  Col.v.  Patterson's  Ex'rs,  7  Cr.,  303,  that  it 
is  uncontrovertibly  settled  that  indebitalus  as- 
sumpsit  will  lie  to  recover  the  stipulated  price 
due  on  a  special  contract,  not  under  seal,  which 
has  been  completely  executed.  The  same  doc- 
trine is  found  in  many  decisions  of  this  court, 
particularly  in  the  case,  very  familiar  to  the  pro- 
1 1 1*]  fession.of  * Jewell  v.Schroeppel,  4  Cow., 
566.  The  defendant's  objection  is  answered  in  a 
manner  equally  satisfactory,  by  applying  to  it 
the  provision  of  the  statute  relative  to  the  ac- 
tion for  use  and  occupation.  If,  on  the  trial 
of  such  an  action,  any  agreement  shall  appear 
in  evidence  not  being  by  deed,  whereon  certain 
rent  was  reserved,  the  plaintiff  shall  not  be 
nonsuited,  but  may  use  the  same  as  evidence 
of  the  quantum  of  damages  to  be  recovered.  1 
R.  L.,  444. 

It  was  left  to  the  jury  to  say  whether  the  de- 
fendant was  a  part-owner,  or  the  mere  agent 
of  the  boat,  and  they  must  have  found,  as  the 
evidence  warranted  them  to  do,  that  he  was  a 
principal. 

It  was  objected  at  the  trial  that  the  other 
owners  were  not  joined  in  the  action.  If  it 
clearly  appeared  there  were  other  owners,  and 
it  is  perhaps  fair  to  infer  there  were  other  own- 
ers, that  fact  did  not  constitute  a  ground  of  ob- 
jection at  the  trial.  It  was  an  objection  of 
which  the  defendant  should  have  availed  him- 
self, by  a  plea  in  abatement. 

The  defendant  offered  to  prove  what  was  the 
fair  and  reasonable  value  of  the  wharf,  but  the 
judge  refused  to  hear  the  evidence.  If  an  agree- 
ment was  established  whereby  the  defendant 
became  obliged  to  pay  $40  a  month  for  the  use 
of  the  wharf,  the  court  would  have  been  use- 
lessly employed  in  listening  to  the  testimony 
offered,  for  the  stipulated  price  must,  accord- 
ing to  the  statute  referred  to,  regulate  the 
amount  of  the  recovery.  There  was  abundant 
evidence  that  the  rent  was  specified  ;  the  par- 
ties had  settled  what  the  defendant  wished  to 
leave  to  the  jury,  viz.  :  the  value  of  the  land- 
ing place.  The  position  taken  by  the  defend- 
ant, that  he  had  not  the  full  benefit  of  what 
was  contracted  for  and,  therefore,  had  a  right 
to  reduce  the  amount  stipulated  to  be  given, 
the  facts  do  not  authorize  him  to  assume.  The 
case  shows  that  the  plaintiff  fulfilled  his  part 
of  the  agreement,  by  giving  to  the  defendant 
the  possession  of  the  premises  he  contracted 
for. 

Another  ground  of  objection  urged  is,  that 
the  defendant  was  denied  the  right  to  prove 
that  the  boat  belonged  to  an  incorporated  com- 
pany. As  a  necessary  part  of  the  proof  of  that 
fact,  the  court  required  the  Act  of  Incorpora- 
tion to  be  shown.  This  was  proper.  If  for  any 
1 1 2*J  purpose  it  was  necessary  to  show  *the 
existence  of  the  Co.  as  a  corporation,  the  Act 
that  made  them  such,  as  it  was  not  admitted 
by  the  pleadings,  should  have  been  produced. 

The  demand  claimed  by  the  plaintiff  was  liq- 
uidated ;  the  sum  was  specified,  and  the  period 
of  occupation  was  not  a  matter  of  doubt.  "All 
contracts  to  pay,"  says  Ld.  Thurlow,  2  Bro. 
Ch.,  3,  "undoubtedly  give  a  right  to  interest 
from  the  time  when  the  principal  ought  to  be 
paid." 
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We  think  that  the  plaintiff  is  entitled  to  interest 
and,  consequently,  should  have  judgment  on  the 
verdict  for  $330. 47. 

Action  for  use.  Cited  in— 12  N.  Y.,  370  ;  1  Hun,  155; 

25  Barb..  249  ;  3  T.  &  C.,  666 ;  1  Hilt.,  155 ;  2  Daly,  301. 
Interest.    Cited  in— 20  Wend.,  52 ;  2  Barb.,  666 ;  7 

Barb.,  562  ;  41  Barb.,  22 ;  60  Barb.,  180;  5  How.  Pr..  42; 

26  How.  Pr.,  237  ;  9  Bos.,  146;  10  Bos.,  445  ;  7  Wall,  105; 
Olcott,  342. 


WOODWORTH  v.  CURTISS. 

Contracts — Mutual  and  Independent  Covenants 
—  Where  Defendant  has  Received  Part  of  Con- 
sideration, Plaintiff  may  Recover  without  Axer- 
ing  Performance  or  Readiness — Measure  of 


Where  a  party  has  entered  into  an  agreement  to 
deliver  property  on  demand  to  another,  and  he  to 
whom  it  is  to  be  delivered  is  at  the  time  of  the  de- 
Jivery  to  do  an  act  on  his  part  beneficial  to  the  first, 
if  the  party  who  is  to  deliver  the  property  has  re- 
ceived part  of  the  consideration  for  his  promise,  and 
refuses  to  perform,  the  other  may  bring  his  action 
for  such  non-performance,  without  averring  per- 
formance, or  readiness,  or  offer  to  perform,  on  his 
part ;  the  promises  in  such  case  being  considered  in- 
dependent. Thus,  where  A  had  received  a  transfer 
of  the  interest  of  B  in  certain  real  estate,  in  consid- 
eration whereof  he  entered  into  an  agreement  to 
deliver  a  carding-machine  on  demand  to  B,  who  on 
delivery  thereof,  agreed  to  give  his  note  to  A  for  a 
certain  quantity  of  wheat,  and  A  refused  to  perform 
his  agreement,  it  was  held  that  B  might  maintain  an 
action  against  him  for  the  non-performance,  with- 
out averring  performance,  or  a  readiness  or  offer  to 
perform  on  his  part. 

The  measure  of  damages  in  such  case,  it  seems,  is 
the  value  of  the  property  agreed  to  be  delivered, 
deducting  therefrom  the  value  of  what  the  party 
bound  to  deliver  whould  have  been  entitled  to  de- 
mand from  the  other  contracting  party. 

Citations— Doug.,  690 ;  Willes,  157,  n.;  6  Cow.,  297  ; 
5  Bos.  &  P.,  240.  n. ;  1  Saund.,  320,  n.  41 :  1  Chit.,  309, 
310 ;  1  H.  Bl.,  273,  n. ;  6  T.  R.,  570 ;  5  Wend.,  496 :  7 
Johns.,  249. 

THIS  cause  came  before  the  court  on  a  mo- 
tion by  the  defendant  for  a  new  trial;  and 
at  the  same  time  a  motion  in  arrest  of  judg- 
ment was  presented.  The  action  was  assump- 
sit.  The  plaintiff  declared  on  an  agreement 
made  Feb.  10,  1826,  whereby  the  defendant,  in 
consideration  of  a  certain  article  for  a  water 
lot  in  the  Village  of  Rochester,  designated  as 
No.  10,  transferred  by  the  plaintiff  to  the  de- 
fendant, agreed  to  deliver  and  sell  to  the  plaint- 
iff one  of  three  double  carding-machines,  which 
the  defendant  then  had  on  hand,  and  which 
had  been  in  use  one  year  only  ;  the  plaintiff  to 
have  *his  choice  out  of  three  machines,  [*1 13 
and  the  machine  to  be  delivered  to  the  plaint- 
iff in  Rochester,  when  called  for.  The  plaint- 
iff agreed,  on  the  delivery  of  the  machine,  to 
give  to  the  defendant  his  obligation  for  130 
bushels  of  merchantable  wheat,  to  be  delivered 
in  the  Village  of  Rochester  on  or  before  Feb. 
15,  then  next.  After  setting  forth  the  agree- 
ment, the  plaintiff  averred  that  he  had  per- 
formed and  fulfilled  the  agreement  on  his  part 
and  behalf,  as  he  was  bound  and  required,  by 
the  terms  of  the  agreement,  to  perform  and  ful- 
fill; that  Dec.  29,  1826,  at  the  Village  of  Roch- 
ester, he  called  for,  and  demanded  of  the  de- 


NOTE.— CopeHnnts— Dependent  and  independent. 

To  ascertain  whether  covenants  are  dependent  or 
not,  the  intention  of  the  parties  is  to  be  sought  for 
and  regarded,  rather  than  the  order  of  time  in  which 
the  acts  are  to  be  done,  or  the  structure  of  the  in- 
strument. See.  Tompkins  v.  Elliott,  5  Wend.,  496, 
note. 
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fendant,  one  of  the  double  carding-machines 
mentioned  in  the  agreement,  and  that  the  de- 
fendant neglected  and  refused  to  perform  his 
agreement,  by  delivering  one  of  the  machines 
to  the  plaintiff.  The  defendant  pleaded  non 
assumpsit,  readiness  to  perform,  offer  of  per- 
formance, and  tender  ;  the  plaintiff  took  issue 
upon  the  several  pleas,  and  the  cause  was  tried 
in  Monroe,  before  the  Hon.  Esek  Cowen,  one 
of  the  Circuit  Judges.  After  the  plaintiff  rest- 
ed, the  defendant  moved  for  a  nonsuit,  which 
was  denied  by  the  judge,  who  charged  the  jury, 
that  if  they  were  satisfied  that  a  demand  of  a 
carding-machine  had  been  made  by  the  plaint- 
iff, and  that  there  had  been  a  refusal  by  the 
•defendant,  the  plaintiff  was  entitled  to  recover; 
that  what  was  said  or  done  after  such  demand 
was  immaterial ;  and  he  further  instructed  them 
that  they  might  allow  the  plaintiff  the  value  of 
the  best  machine  at  the  time  of  the  demand, 
•deducting  therefrom  the  value  of  the  wheat  to 
be  delivered  by  the  plaintiff,  according  to  the 
contract.  The  jury  found  a  verdict  for  the 
plaintiff  for  $360.21.  The  cause  was  submitted 
on  written  arguments. 

Messrs.  H.  Humphrey  and  J.  H.  Greg- 
ory, for  the  defendant,  insisted,  in  support  of 
the  motion  for  a  new  trial :  1.  That  the  judge 
at  the  circuit  ought  to  have  nonsuited  the 
plaintiff,  on  the  ground  that  the  plaintiff's  tes- 
timony had  supported  one  of  the  pleas  of  the 
defendant,  viz.  :  an  offer  to  deliver  to  the 
plaintiff  a  carding-machine,  in  compliance  witli 
the  agreement ;  2.  That  certain  evidence  of- 
f erred  by  the  defendant,  and  excluded  by  the 
judge,  ought  to  have  been  received  ;  and  3. 
1 14*]  That  the  judge  *erred  in  his  charge  to 
the  jury.  In  support  of  the  motion  in  arrest  of 
judgment,  they  urged  that  the  plaintiff  was  not 
•entitled  to  recover,  as  he  had  not  averred  that 
at  the  time  of  making  the  demand  of  the  card- 
ing machine,  he  tendered  or  was  ready  and 
willing  to  give  the  defendant  the  obligation  for 
the  wheat,  which,  according  to  the  agreement, 
was  to  have  been  given  on  delivery  of  the  ma- 
chine. 

Messrs.  O.  Butler  and  A.  Samson,  for 
plaintiff. 

The  opinion  of  the  court  was  delivered  by 
the  Chief  Justice,  who,  after  reviewing  the  tes- 
timony in  the  case,  came  to  the  conclusion  that 
the  motion  for  a  nonsuit  was  rightly  refused  ; 
that  the  judge  correctly  excluded  the  evidence 
offered,  being  parol  proof,  the  object  of  which 
was  to  contradict  a  written  instrument,  and  ex- 
pressed his  approbation  of  the  charge  given  to 
the  jury,  observing  that  he  did  not  understand 
the  Circuit  Judge  as  saying  that  anything  which 
might  have  been  done  by  the  defendant  would 
Jiave  been  immaterial,  but  that  anything  which 
he  had  done  was  unavailing,  to  relieve  him 
from  his  responsibility  ;  and  again  recurring 
to  the  facts  of  the  case,  expresses  his  opinion 
that  what  took  place  subsequent  to  the  demand 
and  refusal,  did  not  change  the  rights  of  the 
parties,  and  concludes  that  there  is  no  ground 
for  a  new  trial.  He  then  states  the  question  on 
the  motion  in  arrest,  and  proceeds  as  follows  : 

Covenants  have  been  considered  as  properly 
divisible  into  three  classes:  1.  Such  as  are  mut- 
ual and  independent  of  each  other.  2.  Such 
as  are  dependent,  where  the  performance  of 
one  depends  on  the  prior  performance  of  the 
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other.  3.  Covenants  which  are  mutual  con- 
ditions to  be  perf of  med  at  the  same  time.  Doug. . 
690  ;  Willes,  157,  n.  ;  6  Cow.,  297;  5  Bos.  & 
P.,  240,  n.  ;  1  Saund.,  320,  n. ;  1  Chit.,  309, 
310.  In  cases  arising  under  the  first  class  no 
averment,  either  of  performance  or  of  readi- 
ness to  perform,  on  the  part  of  the  plaintiff,  is 
necessary.  In  cases  coming  within  the  second 
and  third  classes,  such  averment  is  necessary, 
either  of  actual  performance,  or  an  offer  to 
perform,  or  of  a  readiness  to  perform,  accord- 
ing to  the  nature  and  good  sense  of  the  con- 
tract itself.  *The  principal  difficul- [*115 
ty  in  a  proper  application  of  the  rule  to  any 
given  case,  consists  in  ascertaining  whether 
such  case  belongs  to  either  of  the  above 
classes,  and  if  to  either,  to  which  of  them. 
Sergeant  Williams,  in  his  learned  note  to  Par- 
dage  v.  Cole,  1  Saund.,  320,  n.  4,  has  laid 
some  rules  to  aid  in  ascertaining  the  true  con- 
struction of  contracts,  so  far  as  to  determine 
when  performance  must  be  averred  ;  one  of 
which  is,  that  where  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides,  and 
a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and 
an  action  may  be  maintained  for  its  breach, 
without  averring  performance  in  the  declara- 
tion. Boon  v.  Eyre,  1  H.  Bl. ,  273,  n.  So,  also, 
where  part  of  the  consideration  has  been  re- 
ceived by  the  defendant,  for  which  he  entered 
into  the  agreement,  it  would  be  unjust,  that 
because  he  has  not  had  the  whole,  he  should 
be  permitted  to  enjoy  that  part  without  either 
paying  or  doing  anything  for  it.  Campbell  v. 
Jones,  6  T.  R.,  570. 

I  do  not  deem  it  necessary  to  examine  the 
numerous  cases  which  have  been  decided  re- 
lating to  the  subject  of  covenants  and  condi- 
tions ;  but  few  of  them  relate  particularly  to 
the  kind  of  contracts  now  before  us;  and  some 
of  those  I  recently  had  occasion  to  refer  to,  in 
the  case  of  Tompkins  v.  Elliott,  5  Wend.,  496. 
In  the  case  under  consideration,  the  plaintiff 
had  performed  the  principal  part  of  the  con- 
tract on  his  part  when  the  contract  was  entered 
into;  he  had  assigned  his  interest  in  a  certain 
lot.  Had  this  been  the  only  consideration  for 
the  carding-machine,  clearly  no  averment  of 
performance,  other  than  a  general  averment 
of  performance, would  have  been  required.  On 
the  other  hand,  had  the  contract  been,  that  on 
the  delivery  of  the  machine,the  plaintiff  should 
assign  the  lot  and  give  his  obligation  for  the 
wheat  then  the  averment  of  an  offer  to  per- 
form, or  at  least  a  readiness  to  perform,  must 
have  been  averred.  This,  therefore,  is  a  mixed 
case  ;  it  does  not  belong  to  either  of  the  three 
classes  of  cases  where  the  rule  as  to  the  aver- 
ment is  applied  without  difficulty  ;  but  it  falls 
clearly  within  the  principle  of  the  case  of 
Campbell  v.  Jones,  6  T.  R.,  570.  There  the 
plaintiff  agreed,  in  consideration  of  £500,  to 
instruct  the  defendant  in  the  art  of  bleaching, 
and  to  permit  him  to  use  his  ( the  plaintiff's ) 
improved  method  of  preparing  materials  for 
making  paper.  £250  had  been  paid,  and  the 
action  was  was  brought  for  the  other  £250. 
*  which  was  to  have  been  paid  on  or  [*1 16 
before  a  particular  day.  The  declaration  was 
demurred  to  because  there  was  no  averment 
that  the  plaintiff  had  instructed  the  defend- 
ant in  the  art  of  bleaching.  The  court  over- 
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ruled  the  demurrer  on  two  grounds — one  was 
that  the  money  was  to  be  paid  on  a  partic- 
ular day,  or  before  that  time  ;  and  the  other 
was,  that  the  teaching  was  not  the  whole  con- 
sideration of  the  covenant.  The  defendant  had 
received  a  part  of  the  consideration,  the  right 
to  use  the  plaintiff's  patent,  and  the  instruction 
could  not  be  taken  to  be  the  most  material  part 
of  the  consideration.  So  here,  the  defendant 
received  from  the  plaintiff  the  assignment  of 
the  article  for  the  water  lot,  and  the  court  can- 
not suppose  the  wheat  to  be  the  most  material 
part  of  the  consideration  ;  particularly  in  this 
case,  after  verdict,  when  the  court  see  that  the 
assignment  of  the  water  lot  was  much  the  most 
material  part  of  the  consideration  ;  the  case  is 
made  stronger  for  the  plaintiff  than  that  of 
Campbell  v.  Jones.  There  is  another  distinction 
in  favor  of  this  case.  There  the  teaching  was 
to  precede  payment ;  here  the  giving  the  note 
for  the  wheat  was  to  secure  the  delivery  of  the 
machine;  or  rather,  they  were  to  be  concurrent 
acts.  But  the  same  rule  is  applicable  to  both. 
There  it  was  not  necessary  to  aver  perform- 
ance; here  it  was  not  necessary  to  aver  readi- 
ness to  perform. 

The  cases  referred  to  in  this  court  are  all 
•cases  of  dependent  covenants,  where  perform- 
ance on  both  sides  were  to  be  concurrent  acts, 
or  cases  of  mutual  and  independent  covenants, 
except  Bennett  v.  Pixley,  7  Johns.,  249,  which 
I  am  unable  to  distinguish  from  the  present,  in 
principle.  There  the  defendant's  testator  cove- 
nanted in  consideration  of  $400,  then  paid,  to 
convey  a  certain  piece  of  land  by  Dec.  1,  then 
next ;  and  if  the  land  should  be  appraised  at 
more  than  $400,  the  same  was  to  be  paid  by 
the  plaintiff ;  if  less,  the  difference  should  be 
refunded  to  the  plaintiff.  In  a  declaration  on 
this  covenant  it  was  objected  on  demurrer,  that 
there  was  no  averment  of  readiness  to  pay  the 
balance,  upon  appraisment,  and  the  court  said, 
that  assuming  there  was  a  covenant  to  pay  be- 
yond the  $400,  yet  it  only  went  to  part  of  the 
117*]  consideration  ;  *and  the  rule  is  settled 
that  where  mutual  covenants  go  only  to  a  part 
of  the  consideration,  and  a  breach  of  that  part 
may  be  paid  for  in  damages,  the  defendant  shall 
not  set  it  up  as  a  condition  precedent,  and  the 
same  cases  are  referred  to  which  have  been  ci- 
ted above.  1  H.  Bl.,  273,  n.;  6  T.  R,  570.  If. 
in  the  case  of  Bennett  v.  Pixley,  the  covenant 
•could  not  be  set  up  as  a  condition  precedent, 
neither  can  the  agreement  in  this  case,  to  give 
the  obligation  for  the  wheat  be  considered  as 
-dependent.  If  an  averment  was  not  necessary 
in  one  case,  it  is  not  in  the  other. 

Motion  for  new  trial,  and  in  arrest,  denied. 


THE  MOHAWK  BANK 

VAN  HORNE. 

Negotiable  Paper  —  Indorser  —  When  Discharged. 

An  indorser  is  not  discharged  by  the  acceptance 
by  the  holder  of  a  note  of  a  bond  and  warrant  of  at- 
torney from  the  maker  for  the  purpose  of  entering1 
judgment  thereon,  and  increasing  his  security  :  the 
bond  and  warrant  in  such  case  are  considered  as 
collateral  security. 

Citation—  18  Johns.,  38. 


was  an  action  of  assumpsit.  tried  at  the 
.     Schenectady  Circuit  in  Jan.,  1830,  before 
WEND.  7. 


the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  liability  of  the  defendant,  as  the  indors- 
er of  a  note  payable  in  1827,  was  duly  shown. 
The  defendant  proved  that  in  1829  the  plaint- 
iffs accepted  from  the  maker  of  the  note  a  bond 
for  the  amount  of  the  note,  payable  on  demand, 
which  the  maker  stated  he  understood  was  a 
judgment  bond,  and  supposed  a  judgment  was 
to  be  entered  for  the  amount.  The  counsel  for 
the  defendant  insisted  that  the  acceptance  of 
the  bond  was  an  extinguishment  and  satisfac- 
tion of  the  note,  whereby  the  defendant  was 
discharged  as  indorser.  The  judge  charged  the 
jury  that  the  acceptance  of  the  bond  and  war- 
rant of  attorney,  upon  which  judgment  was  to 
be  entered  by  the  plaintiffs,  was  not  a  satisfac- 
tion of  the  note,  and  that  the  defendant  was 
liable  as  indorser.  The  defendant  excepted, 
and  the  jury  found  for  the  plaintiffs.  The  de- 
fendant now  moves  for  a  new  trial. 

*Mr.  D.  Cady,  for  defendant.  The  [*1 18 
acceptance  of  a  bond  for  money  due  on  a  sim- 
ple contract  is  a  satisfaction  of  the  simple  con- 
tract, and  the  remedy  afterwards  must  be  con- 
fined to  the  bond.  3  Johns.  Ch.,  180.  A  bond 
may  be  given  under  such  circumstances,  that 
it  will  not  be  considered  an  extinguishment  of 
the  simple  contract,  but  only  as  collateral  secu- 
rity, as  in  14  Johns.,  404  ;  in  this  case,  how- 
ever, there  was  nothing  to  show  that  it  was 
taken  as  collateral  security,  and  whether  so 
taken  or  in  satisfaction,  was  a  question  of  fact, 
which  should  have  been  submitted  to  the  jury. 
Nor  is  this  case  like  that  of  Hallett  v.  Holmes, 
18  Johns.,  28, where  the  indorser  was  held  lia- 
able;  for  there,  although  the  holder  took  &cog- 
novit,his  remedy  was  still  on  the  note.  In  Lynch 
v.  Reynolds,  16  Johns.,  42,  the  court  say,  if  the 
holder  does  an  act  which  takes  away  and  de- 
stroys the  remedy  of  the  other  parties  against 
the  maker  upon  the  very  bill,  he  forfeits  his 
right  to  call  upon  the  former  indorsers.  If  this 
be  law,  the  defendant  is  discharged  ;  for  by 
taking  the  bond  of  the  maker,  the  remedy  of 
the  indorser  on  the  note  was  destroyed. 

Mr.  A.  C.  Paige,  for  plaintiffs.  Instead 
of  prosecuting  the  note  against  the  maker,  the 
plaintiffs  took  a  bond  and  warrant  with  the 
avowed  intent  of  entering  judgment  thereon  ; 
by  so  doing,  judgment  against  the  maker  was 
expedited,  a  lien  upon  his  real  estate  was  ac- 
quired, and  the  indorser  benefited  instead  of 
injured.  The  case  is  directly  within  the  princi- 
ple of  Hallett  v.  Holmes.  There  was  no  giving 
day  of  payment  to  the  maker  ;  the  bond  was 
payable  on  demand,  and  the  indorser,  had  he 
paid  the  note,  might  have  had  immediate  re- 
course to  the  maker,  9  Cow.,  206,  and  would 
have  been  entitled  to  substitution.  What  was 
said  by  the  court  in  Lynch  v.  Reynolds,  was  in 
reference  to  a  debt  actually  extinguished  by 
the  creditor,  uniting  in  a  petition  for  the  dis- 
charge of  the  maker  as  an  insolvent  debtor. 

By  the  Court,  Sutherland,  J.  The  only 
point  in  this  case  is  whether  an  indorser  is  dis- 
charged in  consequence  of  the  indorsees  hav- 
ing taken  from  the  maker  a  bond  and  warrant 
of  attorney,  to  enter  up  judgment  for  the 
amount  of  the  note  *against  him.  The  [*1 19 
judge  decided  correctly  that  the  indorser  was 
not  discharged. 
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It  was  not  suggested  upon  the  trial  that  the 
bond  and  warrant  were  accepted  in  satisfac- 
tion of  the  note;  but  it  was  insisted  that  the  ac- 
ceptance of  the  bond  and  warrant  was,  per  se, 
a  discharge  of  the  indorser.  Now,  on  the  face 
of  the  transaction,  according  to  the  ordinary 
course  of  business,  a  bond  and  warrant  of  at- 
torney, under  such  circumstances,  are  taken 
merely  as  collateral  security;  and  as  there  was 
no  intimation  of  a  desire  to  have  the  jury  pass 
upon  the  question  whether  the  acceptance  was 
in  satisfaction  of  the  note  or  not,  the  judge  had 
no  reason  to  suppose  that  the  counsel  thought 
that  there  was  anything  out  of  the  ordinary 
course  in  this  case.  Considering  it  as  a  case  of 
a  bond  and  warrant  of  attorney,  given  for  the 
purpose  of  enabling  the  plaintiff  to  enter  up 
judgment  and  increase  his  security,  the  judge 
correctly  charged  the  jury  that  it  did  not  dis- 
charge the  indorser.  It  was  not  giving  time  to 
the  maker,  nor  in  any  manner  affecting  or  im- 
pairing the  right  of  the  indorser.  It  was  noth- 
ing more  than  the  confession  of  a  judgment  by 
the  maker,  without  even  a  stipulation  to  stay 
execution  for  a  day.  The  case  of  Hallett  v. 
Holmes,  18  Johns., "28,  if  any  authority  were 
necessary,  is  in  point. 

Motion  for  new  trial  denied. 


WELLS  v.  PORTER  &  CRONKHITE. 

Landlord  and  Tenant  —  Distress  for  Rent  —  Joint 
Tenants. 

The  owner  of  property  in  the  possession  of  a  ten- 
ant of  demised  premises,  may  buy  it  on  a  sale  of  the 
same  as  a  distress  for  rent,  and  bring  his  action  for 
money  paid  against  the  tenant. 

And  such  action  was  held  to  lie  against  a  joint 
tenant  of  the  premises,  although  he  had  no  interest 
in  the  contract  under  which  his  co-tenant  became 
possessed  of  the  property  sold,  the  joint  liability  be- 
ing adjudged  to  rest  upon  the  fact  that  their  joint 
property  was  benefited  by  the  payment  of  the  rent. 


was  an  action  of  assumpsit,  tried  at  the 
-L  Warren  Circuit  in  June,  1829,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
1  2O*]  *The  declaration  contained  the  money 
counts  only.  The  action  was  to  recover  back 
$100  paid  by  the  plaintiff,  to  redeem  a  number 
of  hogs  belonging  to  him,  kept  by  Cronkhite, 
one  of  the  defendants,  at  a  distillery,  for  the 
purpose  of  being  fatted.  The  hogs  were  taken 
and  sold  as  a  distress  for  the  rent  of  the  prem- 
ises occupied  by  the  defendants,  and  bought  in 
by  the  plaintiff.  The  defendants  became  the 
assignees  of  the  demised  premises,  July  19, 
1824,  but  did  not  enter  into  the  actual  posses- 
sion thereof  until  May,  1825.  The  annual  rent 
reserved  on  the  lease  was  $40  per  annum.  In 
June,  1825,  the  property  of  the  plaintiff  was 
taken  on  a  distress  warrant,  issued  by  a  gener- 
al agent  of  the  landlord  to  a  bailiff  to  collect 
$200,  arrears  of  rent  due  Feb.  1,  1825.  The 
agent  had  no  written  power  of  attorney  or  ap- 
pointment, and  no  express  authority  to  appoint 
a  sub-agent  or  bailiff  ;  the  avails  of  the  sale 
were  paid  to  and  received  by  the  landlord.  It  ap- 
peared that  part  of  the  consideration  of  the  as- 
signment of  the  demised  premises  to  the  de- 
fendants was  the  payment  of  a  debt,  owing  by 
a  former  assignee  to  a  third  person,  who  held 
the  lease  by  way  of  security.  The  defendants 
insisted  that  the  money  paid  by  the  plaintiff 
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was  not  paid  for  the  benefit  of  the  defendants, 
they  not  being  personally  responsible  for  the 
rent  accrued  previous  to  their  entry  into  pos- 
session; that  the  payment  was  made  without 
their  consent  or  request,  and  that  the  plaintiff, 
if  entitled  to  recover  at  all,  should  have  brought 
a  special  action  on  the  case.  A  verdict  was- 
rendered  for  the  plaintiff  subject  to  the  opin- 
ion of  this  court. 

Mr.  D.  Russell,  for  plaintiff. 

Mr.  W.  Hay,  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  I  see  no  ob- 
jection to  the  plaintiff's  recovery.  It  is  true, 
the  assignees  were  not  personally  bound  to  pay 
any  rent  before  the  assignment,  but  their  prop- 
erty was  bound  ;  the  rent  was  a  lien,  an  in- 
cumbrance  upon  the  property,  and  constituted 
a  part  of  the  consideration  of  their  purchase 
from  a  previous  assignee.  The  money  was, 
therefore,  paid  for  the  use  of  the  de-  [*121 
fendants.  They  were  tenants  in  common  of 
the  property,  chargeable  with  the  payment  of 
the  rent,  if  they  were  not  partners.  It  does  not 
appear  that  Porter  was  concerned  in  the  dis- 
tillery, nor  that  he  was  interested  in  the  con- 
tract to  keep  the  plaintiff's  hogs;  but  the  joint 
liability  rests  on  the  fact,  that  the  property  in 
which  they  were  equally  interested,  and  it  ap- 
pears to  me  jointly  interested,  was  liable  for 
the  rent,  which  is  sufficient  to  render  them 
jointly  liable  in  this  action.  Their  property  was 
not  severed;  there  was  no  apportionment  of  the 
rent;  their  joint  property  was  liable  for  it,  and 
was  benefited  by  the  payment. 

There  was  no  irregularity  in  the  distress. 
The  person  issuing  the  warrant  was  the  gener- 
al agent  of  the  landlord,  and  had  power,  in  the 
name  of  his  principal,  to  appoint  a  bailiff.  If 
there  were  any  doubt  on  that  point,  the  au- 
thority of  both  the  agent  and  bailiff  was  con- 
firmed by  the  acts  of  the  landlord. 

The  plaintiff  is  entitled  to  judgment. 

Cited  in-1  Daly,  448. 


KOON  v.  GREENMAN. 

Contract  to  Perform  •  Work — Neglect  of  Owner  to 
Furnifih  Materials — Contract  Price  Governs — 
Commencement  of  Suit. 

Where  a  mason  who  had  contracted  to  do  certain 
work  for  another  in  the  building  of  a  house  at  stip- 
ulated prices,  the  owner  having  agreed  to  furnish 
the  necessary  materials,  quit  the  job,  after  having 
done  part  of  the  work,  in  consequence  of  the  neg- 
lect of  the  owner  to  furnish  the  materials  in  season, 
it  was  held,  in  an  action  for  the  work  done,  that  the 
plaintiff  was  confined  to  the  contract  prices,  and 
could  not  give  evidence  of  the  value  of  the  work- 
it  not  appearing  that  the  work  was  rendered  more 
expensive  to  the  plaintiff  than  was  contemplated 
when  the  contract  was  made,  or  than  otherwise  it 
would  have  been  in  consequence  of  the  neglect  of 
the  defendant,  or  that  the  plaintiff  was  obliged  to 
do  the  work  at  a  less  favorable  season,  or  at  an  ad- 
ditional expense. 

The  issuing  of  a  summons  in  a  justice's  court  is 
the  commencement  of  a  suit;  and  it  was  so  held  In 
this  case,  although  the  justice  who  issued  the  sum- 
mons directed  the  constable  to  delay  the  service  of 
it,  the  justice  having  received  no  instructions  to 
that  effect  from  the  plaintiff. 

Citations-4  Wend.,  285: 1  Holt.  N.  P..  236;  1  Stark., 
275;  Peake  Cas.,  103 ;  Bull.  N.  P.,  139 ;  10  Johns.,  36 ; 


NOTE.— Commencement  of  suit,  time  of.    For  f ulT 
discussion,  see,  Lowry  v.  Lawrence,!  Cai..  69,  note. 
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Saund.  PL,  4,  5,  6 ;  3  Johns.  Cas.,  145 :  1  Cal.,  69  ;  2 
Johns..  342 ;  3  Johns.,  42, 137,  428  ;  15  Johns.,  328  ;  18 
Johns..  14 :  17  Johns.,  63 ;  4  Cow.,  158  ;  5  Cow.,  519 ;  3 
Cai.,  133 ;  Laws  of  1824,  p.  282,  sec.  8 ;  1  R.  L.,  389, 
sec.  6. 

ERROR  from  the  Mayor's  Court  of  Troy.  In 
June,  1828,  Greenman  agreed  to  build 
two  stacks  of  chimneys,  and  to  do  other  mason 
work  in  the  building  of  a  dwelling  house;  the 
materials  to  be  provided  by  Koon,  and  the 
1  2 2*]  work  to  be  completed  by  *Aug.  1,  1828, 
for  which  Koon  was  to  pay  certain  stipulated 
prices.  Greenman  commenced  the  job,  but 
was  delayed  in  his  work  by  the  neglect  of 
Koon  to  furnish  the  necessary  materials,  and 
in  the  month  of  October,  having  performed 
part  of  the  work,  he  quit,  refused  to  finish  the 
job,  and  brought  his  suit  against  Koon.  On 
the  trial  of  the  cause,  the  above  facts  being 
shown,  the  plaintiff  called  witnesses  to  prove 
the  value  of  the  work  done,  which  evidence 
was  objected  to  by  the  defendant's  counsel, 
who  insisted  that  if  the  plaintiff  was  justified 
in  abandoning  the  contract,  the  work  done 
could  not  be  charged  for,  only  at  the  rate  spe- 
cified in  the  contract;  but  the  recorder  decid- 
ed that  if  the  jury  should  find  that  the  con- 
tract was  abandoned  for  justifiable  causes,  the 
defendant  was  entitled  to  recover  for  the  work 
done,  as  much  as  he  could  prove  it  to  be  worth, 
and  was  not  bound  by  the  rates  specified  in 
the  contract,  and  permitted  the  plaintiff  to  give 
evidence  of  the  value  of  the  work.  The  de- 
fendant excepted  to  the  decision. 

The  defendant  proved  that  Dec.  6,  1828,  he 
commenced  a  suit  before  a  justice  of  the  peace, 
against  the  plaintiff,  by  suing  out  a  summons, 
returnable  Dec.  17,  which  was  delivered  by  the 
justice  to  a  constable  on  the  6th  to  be  served, 
and  was  served  Dec.  10.  When  the  justice 
delivered  the  summons  to  the  constable,  he  re- 
quested him  not  to  serve  it  until  further  orders; 
but  made  such  request  without  any  instruc- 
tions from  Koon,  and  was  induced  to  do  it 
from  the  circumstance,  that  when  Koon  ap- 
plied for  the  summons,  he  remarked  that  pos- 
sibly the  dispute  between  him  and  Greenman 
might  be  settled,  and  requested  the  summons 
to  be  made  returnable  at  about  as  late  a  day  as 
the  law  would  permit.  On  Dec.  10.  Koon 
urged  the  service  of  the  summons.  The  suit 
in  the  Mayor's  Court  was  commenced  Dec.  8. 
On  these  facts  appearing,  the  counsel  for  the 
defendant  insisted  that  the  suit  before  the  jus- 
tice was  a  bar  to  a  recovery  in  the  Mayor's 
Court,  and  asked  the  recorder  so  to  decide, 
who  ruled  that  the  suit  before  the  justice  not 
having  been  prosecuted  with  diligence,  the 
constable  having  been  delayed  in  the  service 
of  the  summons  by  the  instructions  of  the  jus- 
123*]  tice,  *and  no  orders  given  for  the  ser- 
vice until  Dec.  10,  the  suit  must  be  deemed  to 
have  been  commenced  on  that  day  and,  there- 
fore, was  not  a  bar  to  the  suit  in  the  Mayor's 
Court.  The  defendant  again  excepted.  The 
jury  found  for  the  plaintiff  for  $131.86.  The 
defendant  sued  out  a  writ  of  error. 

Messrs.  D.  Buel  and  H.  Z.  Hayner,  for 
plaintiff  in  error. 

Messrs.  D.  Gleason  and  S.  Stevens,  for 
defendant  in  error. 

By  the  Court,  Sutherland,  J.  Where  a 
special  contract  is  rescinded,  or  performance 
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is  prevented  by  the  defendant,  and  the  plaint- 
iff seeks  to  recover  for  the  work  done  under 
the  general  counts,  the  defendant  may  give 
the  special  contract  in  evidence  with  a  view  to 
lessen  the  quantum  of  damages.  So  far  as  the 
work  was  done  under  the  special  contract,  the 
prices  specified  in  it  are,  as  a  general  rule,  to 
be  taken  as  the  best  evidence  of  the  value  of 
the  work.  Where  it  does  not  appear  that  the 
work  was  rendered  more  expensive  to  the 
plaintiff  than  was  contemplated  when  the  con- 
tract was  made,  or  than  it  otherwise  would 
Lave  been  in  consequence  of  the  improper  in- 
terference of  the  defendant,  or  of  his  neglect  or 
omission  to  perform  what  by  the  contract  he 
was  bound  to  do,  the  contract  prices  should  be 
held  conclusive  between  the  parties.  But  if  the 
defendant  neglect  to  furnish  the  materials 
which  he  was  to  find  in  due  time,  so  that  the 
plaintiff  is  obliged  to  do  his  work  at  a  less  fa- 
vorable season,  and  at  an  additional  expense, 
such  additional  expense  ought  to  be  taken  into 
consideration,  and  added  to  the  contract  price. 
This  was  the  rule  recognized  by  this  court,  in 
Dubois  v.  D.  &  H.  Can.  Co.,  4  Wend.,  285,  and 
it  appears  to  me  to  be  the  just  and  legal  rule  of 
damages  in  such  cases.  1  Holt.  N.  P.,  236;  1 
Stark.,  275;  Peake  Cas.,  103;  Bull.  N.  P.,  139; 
10  Johns.,  36  ;  Saund.,  Plead.,  4,  5,  6.  The 
court  below  erred,  therefore,  in  their  decision 
upon  this  point. 

I  think  the  court  also  erred  in  deciding  that 
the  suit  commenced  by  Koon  against  Green 
man,  before  a  justice  of  the  peace,  was  not  in 
judgment  of  law  commenced  before  this  suit. 
*The  summons  in  that  suit  was  issued  [*  1 24 
and  delivered  to  a  constable  Dec.  6,  1828,  and 
was  served  on  the  10th.  The  capias  in  this  suit 
was  issued  Dec.  8.  The  issuing  of  the  writ,  as 
a  general  rule,  is  the  commencement  of  the 
action.  3  Johns.  Cas.,  145;  1  Cai.,  69;  2  Johns., 
342;  3  Id.,  42  ;  15  Jd,  326;  18  Id.,  14;  17  Id., 
53;  4  Cow.,  158;  5  Id.,  519.  And  the  issuing 
of  a  warrant  or  summons  in  a  justice's  court  is 
the  commencement  of  the  suit  there.  3  Cai., 
133.  But  it  is  said  in  this  case  that  the  instruc- 
tions which  the  constable  swears  he  received 
from  the  justice  when  the  summons  was  de- 
livered to  him,  not  to  serve  it  until  he  received 
further  orders,  rendered  it  a  dormant  writ  un- 
til those  orders  were  given;  and  that  they  were 
not  given  until  after  the  writ  in  this  suit  was 
issued.  It  is  not  necessary  to  decide  in  this 
case  what  would  be  the  effect,  under  such  cir- 
cumstances, of  instructions  given  by  the  plaint- 
iff in  a  writ  to  the  officer  to  delay  the  serving 
of  it  until  further  orders;  because  the  evidence 
clearly  shows,  that  if  any  instructions  were 
given  by  the  justice  to  the  constable,  they  were 
given  without  the  knowledge  or  authority  of 
the  plaintiff  in  the  summons.  The  justice,  how- 
ever, says  that  he  merely  told  the  constable 
that  he  need  not  be  in  a  hurry  to  serve  the  writ, 
as  there  was  some  probability  the  parties  would 
come  to  a  settlement  ;  but  that  he  had  no  au- 
thority from  Koon  to  give  the  officer  any  in- 
structions to  delay  the  service.  The  justice  was 
not  the  agent  of  the  plaintiff  for  any  other  pur- 
pose than  to  issue  the  summons  in  the  usual 
manner.  The  rights  of  the  plaintiff  ought  not 
to  be  prejudiced  by  the  unauthorized  acts  or 
declarations  of  the  justice. 

It  is  not  denied  that  if  the  suit  before  the 
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justice  was  first  commenced,  it  was  a  bar  to 
this  action,  as  the  plaintiff  in  this  suit  was 
bound  to  have  set  off  in  that  suit  the  subject- 
matter  on  which  this  is  founded.  Laws  of  1824, 
p.  282,  sec.  8;  1  R.  L.,  389,  sec.  6  ;  3  Johns., 
137,  428, 
Judgment  reversed. 

Cited  in— 15  Wend.,  94 :  5  Den.,  50 :  20  N.  Y.,  497 :  4 
Duer.  305 ;  2  Rob.,  288  ;  26  Am.  Dec.,  721  (6  N.  H.,  481). 
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HOOGLAND  ET  AL,., 
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VAIL. 

Ejectment — Adverse  Possession — Lost  or  De- 
stroyed Deed — Admission  of  one  of  Several 
Grantors  as  to  Contents  is  Admissible  Evidence 
— Subscribing  Witnesses. 

Where  a  patent  for  a  lot  of  land  was  granted  in 
1820,  to  a  Revolutionary  officer,  in  pursuance  of  an 
Act  of  the  Legislature  of  that  year,  although  the 
Act  declared  that  the  patent  should  have  the  like 
effect  as  to  the  title  to  the  lot  as  if  the  same  had  been 
issued  in  1790,  it  was  held,  that  a  possession,  under 
claim  of  title  for  35  years,  could  not  be  set  up  as  ad- 
verse, to  bar  the  right  to  recover  in  an  action  of 
ejectment,  by  the  heirs  of  the  patentee. 

An  admission  of  one  of  several  grantors,  as  to  the 
execution  and  contents  of  a  deed,  is  admissible  evi- 
dence, where  a  party  claiming  under  such  deed  has 
entitled  himself  to  give  secondary  proof,  on  the 
ground  of  the  deed  being  lost  or  destroyed. 

A  party  proving  the  contents  of  a  lost  deed,  to 
which  there  are  subscribing  witnesses,  cannot  be 
required  to  produce  the  witnesses,  unless  it  is 
shown  that  he  knows  who  were  the  subscribing  wit- 
nesses. 

THIS  was  an  action  of  ejectment  tried  at  the 
Onondaga  Circuit,  in  Sep.,  1829,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  lessors  of  the  plaintiff  are  the  heirs  at 
law  of  Capt.  Jeronimus  Hoogland,  of  the  cav- 
alry of  the  Army  of  the  U.  S.,  during  the  Rev- 
olutionary War.  On  the  trial  of  the  cause  they 
produced  letters  patent  for  lot  No.  18,  Mar- 
cellus,  of  which  the  premises  in  question  are  a 
part,  bearing  date  Aug.  8,  1820.  This  grant 
was  made  in  pursuance  of  an  Act  of  the  Legisla- 
ture, Sess.  Laws  of  1820,  p.  158,  which  direct- 
ed the  issuing  of  the  same,  and  declared  that 
the  letters  patent  so  to  be  issued  should  be 
deemed  and  taken  in  law  to  have  the  like  ef- 
fect as  to  the  title  to  the  lot  granted,  in  all  re- 
spects, in  all  courts  and  places,  as  if  the  same 
had  been  duly  issued  July  8,  1790.  Capt.  Hoog- 
land died  in  1788,  leaving  three  daughters — 
Catharine,  who  at  the  time  of  the  trial  was  be- 
tween 70  and  80  years  of  age ;  Ann,  who  mar- 
ried Charles  Guyon;  and  Elizabeth,  who  Mar- 
ried William  Hopkins.  The  lessors  of  the 
plaintiff  are  Catharine  Hoogland  and  the  de- 
scendants of  her  sisters.  The  defendant  of- 
fered to  prove  that  as  long  since  as  1794,  pos- 
session was  taken  of  the  premises  in  question 
under  claim  of  title  derived  from  Guyon  and 
wife,  and  the  two  other  daughters  of  Capt. 
Hoogland;  and  that  such  possession  had  been 

NOTE.— Adverse  possession— What  constitutes.  See, 
Clapp  v.  Hromagham,  9  Cow.,  630,  note,  and  other 
notes  there  cited.  See,  also,  Varlck  v.  Jackson,  2 
Wend.,  168,  note. 
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continued  *down  to  the  time  of  the  [*12G 
trial.  This  evidence  was  objected  to  by  the 
counsel  for  the  plaintiff,  but  it  was  received  by 
the  judge,  and  satisfactorily  established  the 
fact  offered  to  be  proved.  The  defendant  pro- 
duced in  evidence  an  article  of  agreement  be- 
tween Abraham  Fowler,  of  the  City  of  N.  Y., 
of  the  one  part,  and  Josiah  Buck,  of  the  other, 
bearing  date  Dec.  30,  1793,  whereby  Fowler 
covenanted  to  convey  to  Buck  lot  No.  18,  Mar- 
cellus,  by  a  good  warranty  deed,  upon  receiv- 
ing $825,  in  certain  installments;  upon  which 
instrument  various  payments  appeard  indorsed, 
the  last  of  which  is  in  full,  bearing  date  Dec. 
23,  1797.  Next  he  produced  an  agreement  be- 
tween Josiah  Buck,  of  the  one  part,  and  Asa  Ba- 
con and  others,  bearing  date  Mar.  6,  1794, 
whereby  Buck  agreed  to  convey  to  Bacon  and 
his  associates  400  acres,  part  of  lot  No.  18, 
Marcellus  ;  which  was  followed  up  by  a  war- 
ranty deed,  bearing  date  Dec.  23,  1797,  from 
Abraham  Fowler  to  Bacon  and  his  associates, 
of  the  400  acres  contracted  to  be  sold  to  them 
by  Buck,  and  then  sundry  conveyances  down 
to  the  defendant.  To  lay  the  foundation  for 
secondary  evidence  of  a  conveyance  from  the 
heirs  of  Capt.  Hoogland  to  Fowler,  the  widow 
of  Abraham  Fowler  was  called,  and  testified 
that  her  husband  had  a  deed  of  lot  No.  18  from 
Guyon  and  wife  and  the  two  other  daughters  of 
Capt.  Hoogland  ;  that  she  saw  it  in  1793,  and 
that  subsequently  it  was  left  by  her  husband 
with  David  Williamson,  of  N.  Y.,  as  security 
for  money  lent;  that  Williamson  died  shortly 
thereafter,  and  Hector  Scott  was  appointed  his 
administrator.  Another  witness  proved  that 
Hector  Scott  was  also  dead,  and  that  a  fruit- 
less search  had  been  make,  under  the  direction 
of  his  son,  his  administrator,  amongst  bis 
papers  for  the  deed.  The  plaintiff's  counsel 
then  offered  to  prove  by  Josiah  Buck  the  con- 
tents of  the  deed;  which  evidence  was  objected 
to  by  the  defendant's  counsel,  because  suffi- 
cient proof  of  the  loss  of  the  deed  had  not  been 
given,  and  that  the  subscribing  witnesses  to  the 
deed  should  be  called  to  prove  its  execution. 
The  objection  was  overruled.  Buck,  the  party 
who,  in  1793,  contracted  with  Fowler  for  the 
purchase  of  lot  No.  18,  testified  that  at  the 
time  of  his  contract,  Fowler  exhibited  to  him 
a  deed  for  that  lot  from  the  heirs  of  Capt. 
Hoogland.  He  *didnot  remember  how  [*127 
many  signers  there  were  to  the  deed,  but 
thought  there  were  three  or  four ;  he  read  it, 
and  was  satisfied  it  conveyed  a  good  title  to  the 
lot;  there  were  two  subscribing  witnesses  to 
the  deed,  but  who  they  were  he  did  not  recol- 
lect. Another  witness  testified  that  in  1811  he 
and  one  of  the  tenants  of  the  land  went  in 
search  of  the  deed,  and  they  and  Abraham 
Fowler,  the  grantee,  called  on  Catharine  Hoog- 
land, one  of  the  lessors  of  the  plaintiff;  Charles 
Guyon,  the  husband  of  Ann  Hoogland,  also 
accompanied  them.  Catharine  told  them  that 
she  and  her  sister  had  given  a  deed  to  Fowler 
for  the  lot,  and  had  received  their  pay;  that  it 
was  a  handsome  compensation  ;  that  the  deed 
to  Fowler  was  in  the  hands  of  Hector  Scott, 
but  that  it  would  not  make  any  odds  where 
the  deed  was,  the  people  on  the  lot  would  never 
be  troubled.  This  evidence  was  also  objected 
to,  but  received  by  the  judge  ;  it  was  given 
previous  to  the  proof  offered  as  to  the  contents 
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of  the  deed.  The  jury  found  a  verdict  for  the 
defendant,  which,  on  the  part  of  the  plaintiff, 
was  moved  to  be  set  aside. 

Mr.  J.  A.  Collier,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court.  The  legal  title  to  lot  No. 
18,  Marcellus,  was  in  the  people  previous  to 
Apr.  8,  1820.  As  no  adverse  possession  could 
be  set  up  against  their  rights  at  that  time,  and 
as  it  could  not  have  constituted  a  bar  to  the 
right  of  the  people,  if  the  title  had  continued 
in  them  down  to  the  day  of  trial, and  they  had 
been  the  lessors  of  the  plaintiff,  it  is  difficult  to 
conceive  how  it  can  be  strictly  interposed  as  a 
defense  to  this  action.  The  letters  patent  have 
relation  back  to  1790,  for  the  benefit  of  the 
heirs  of  Capt.  Hoogland,  and  of  bonafide  pur- 
chasers of  his  or  their  right  to  the  lot,  but  not 
to  defeat  the  very  right  intended  to  be  se- 
cured by  the  Act  of  the  Legislature.  The  pat- 
entee being  dead,  the  property,  by  operation 
of  the  statute,  descended  in  the  same  manner 
as  if  he  had  been  in  life  July  8,  1790,  and  the 
title  had  then  vested  in  him.  Those  who  have 
128*]  purchased  after  July  8,  *1790,  have  ac- 
quired as  valid  a  title  as  if  the  estate  had  act- 
ually vested  in  Capt.  Hoogland  at  the  time. 

If  the  defendant  can  defend  his  title,  he 
must  do  so  as  a  purchaser.  He  shows  regular 
conveyances  from  Abraham  Fowler  down  to 
himself.  The  only  difficulty  is  as  to  Fowler's 
right.  The  evidence  which  was  offered  to 
show  that  he  had  title  to  the  premises,  is  al- 
leged to  be  insufficient  to  establish  the  fact.  The 
defendant  proved  the  acknowledgments  of 
Catherine  Hoogland,  one  of  the  lessors  of  the 
plaintiff,  relative  to  the  deed  to  Fowler.  The 
evidence  was  objected  to,  but  received  by  the 
judge.  An  exception  was  taken  to  this  decis- 
ion. The  object  of  this  evidence  was  to  show 
the  existence  of  the  deed  to  Fowler;  and  as  she 
was  one  of  the  lessors  of  the  plaintiff,  no  good 
ground  of  objection  is  perceived  to  the  evi- 
dence, when  offered  for  this  purpose;  and  even 
what  she  said  in  relation  to  the  parties  to  it 
and  its  contents,  though  drawn  out  by  way  of 
identifying  the  deed,  may,  with  propriety,  be 
resorted  to,  to  determine  its  effect,  if  the  de- 
fendant had  laid  the  proper  foundation  for  giv- 
ing parol  evidence  of  its  contents.  There  is 
a  manifest  distinction  between  acknowledg- 
ments of  parties  going  to  show  that  a  proper 
instrument  has  been  executed  to  convey  real 
estate,  which  is  alleged  to  be  lost  or  destroyed, 
and  those  which  have  for  their  object  to  sup- 
ply what  is  required  by  the  Statute  of  Frauds 
to  be  in  writing,  or  to  show  the  invalidity  of  a 
perfect  instrument.  We  think  the  decision  of 
the  judge  in  favor  of  receiving  the  acknowl- 
edgment of  Catherine  Hoogland  was  correct— 
the  substance  of  which  acknowledgment  is, 
that  she  and  her  sister  had  given  a  deed  to 
Abraham  Fowler  for  the  lot  in  question,  and 
had  received  their  pay  for  it,  and  that  it  was  a 
handsome  compensation.  She  further  said  that 
it  would  make  no  odds  where  the  deed  was, 
for  the  people  on  the  lot  would  never  be 
troubled.  Another  witness,  Buck, testified  that 
he  saw  the  deed  in  Abraham  Fowler's  posses- 
sion; it  conveyed  the  lot  in  question,  and  had 
three  or  four  names  to  it,  as  grantors,  and  had 
been  acknowledged  before  Hughes,  a  master 
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in  chancery.  There  was  sufficient  evidence  of 
the  loss  of  the  deed  to  admit  parol  testimony 
of  its  contents. 

*There  was  another  objection  to  the  [*12O 
evidence  given  of  the  contents  of  the  deed, 
which  was,  that  there  being  subscribing  wit- 
nesses to  the  deed,  they  should  have  been 
called.  If  this  objection  would  have  been  val- 
id in  another  case,  it  cannot  be  sustained 
here.  The  witness  who  testifies  concerning  the 
deed,  and  proves  that  there  was  subscribing 
witnesses,  could  not  tell  who  they  were;  as 
their  names  could  not  be  ascertained,  it  would 
have  been  impossible  for  the  defendant  to  com- 
ply with  what  this  objection  seems  to  require 
of  him.  The  loss  of  the  deed  put  it  as  much 
beyond  his  power  to  call  upon  the  subscribing 
witnesses  as  to  read  the  deed  itself. 

New  trial  denied. 

Cited  in— 10  Hun,  473 ;  8  Barb.,  201 ;  33  Barb.,  495  : 
46  Barb.,  160. 


CONNELLY  ET'AL.  «.  PIERCE. 

Covenant  to  Convey  Land  by  Certain  Day — 
When  Vendor  Deemed  in  Default — Demand 
— Pleading. 

A  vendor  of  land,  who  has  covenanted  to  convey 
by  a  day  certain,  is  not  in  default  until  the  party 
who  is  to  receive  the  conveyance,  being  entitled 
thereto,  has  demanded  it,  and  having  waited  a  rea- 
sonable time  to  have  it  drawn  and  executed,  has 
made  a  second  demand.  The  purchaser  may,  it 
seems,  avoid  the  necessity  of  a  second  demand,  by 
tendering  on  the  first  demand  a  deed  prepared  for 
execution. 

A  vendor,  bound  to  give  a  deed  by  a  day  certain, 
must  be  at  the  expense  of  having  it  drawn,  but  is 
not  obliged  to  have  it  prepared  until  it  is  demanded. 

A  plea  by  a  vendor  that  he  was  not  requested  to 
convey,  and  that  he  did  not  refuse,  is  bad  for  duplic- 
ity on  special  demurrer. 

Citations— a  Cai.,  160  :  7  Cow.,  450 ;  2  Johns.,  96 ;  3 
Johns.,  315 ;  3  Wend.,  250. 

"HEMURRER  to  plea.  The  plaintiffs  declared 
jJ  in  covenant  on  a  contract  bearing  date 
May  30,  1827,  whereby,  after  reciting  that  the 
defendant  Apr.  10,  then  last  past,  had  pur- 
chased at  a  sheriff's  sale,  by  virtue  of  execu- 
tions against  a  certain  person,  88  acres  of  land; 
and  that  in  consideration  of  $320  paid  to  him 
by  the  plaintiff,  he  had  bargained  and  sold  to 
them  40  acres  off  of  the  north  part  of  the  prem- 
ises purchased  by  him, the  defendant  covenant- 
ed and  agreed  that  he  would  convey  to  the 
plaintiffs,  by  a  deed  of  warranty,  the  said  40 
acres,  at  the  expiration  of  15  months  from  the 
time  of  the  sheriff's  sale,  provided  the  title  to 
the  *premises  should  be  vested  in  him  [*13O 
by  virtue  of  the  sheriff's  deed.  The  plaintiffs 
averred  that  July  10,  1828,  the  title  to  the 
premises  purchased  by  the  defendant  was  vest- 
ed in  him  by  virtue  of  such  deed,  but  that  he 
refused  to  convey  to  them,  although  requested 
so  to  do.  The  defendant  interposed  several 
pleas,  among  others,  that  he  was  not  requested 
by  the  plaintiffs,  July  10,  1828,  or  at  any  time 
afterwards,  to  convey  to  them  the  40  acres;  nor 
did  he  on  that  day,  or  at  any  time  afterwards, 
refuse  to  convey  the  same.  To  this  plea  the 
plaintiffs  demurred,  and  assigned  for  cause  of 
demurrer  that  the  plea  was  double;  in  alleg- 
ing that  the  defendant  was  not  requested,  and 
that  he  did  not  refuse.  The  defendant  joined 
in  the  demurrer. 
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Mr.  W.  Brown,  for  plaintiffs. 
Mr.  P.  Bronson,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  rule  in 
pleading  is,  that  a  plea  may  contain  as  many 
facts  as  are  necessary  to  make  out  one  point  or 
one  defense.  The  defense  relied  on  by  the  plea 
demurred  to  is,  that  the  defendant  is  not  in  de- 
fault by  refusal  to  give  a  deed  on  demand.  It 
was  not  necessary  to  his  defense  to  have  nega- 
tived both  facts;  for  if  the  deed  had  never  been 
demanded  of  him,  that  alone  is  an  answer  to  the 
plaintiff's  declaration;  and  if,  upon  demand, 
the  defendant  did  not  refuse.but  offered  to  con- 
vey, that  also  is  an  answer.  The  two  facts  are 
closely  connected,  and  the  defendant  could  not 
be  compelled  to  admit  either  fact ;  but  to  deny 
both,  it  must  be  done  in  separate  pleas.  Either 
allegtion  in  the  plea  being  a  good  defense  to 
the  action,  that  settles  the  question  as  to  the 
point  of  form  against  the  defendant.  He  can- 
not plead  two  defenses  in  the  same  plea;  he 
may  plead  as  many  defenses  as  he  has,  but  each 
defense  must  be  stated  in  a  separate  plea.  In 
Strong  v.  Smith,  3  Cai.,  160,  the  court  held 
there  was  no  duplicity  in  the  plea,  because  the 
point  of  defense  being  the  defendant's  right  to 
enter  the  locus  in  <?w0,he  had  shown  that  right 
131*] by  setting  forth  two  facts,  *both  neces- 
sary to  establish  the  right,  to  wit:  seisin  in  the 
trustees  of  the  town,  and  their  demise  to  him. 
In  Tucker  v.  Ladd,  7  Cow.,  450,  the  defense 
was  a  set-off  and  to  show  the  defendant's  right 
to  the  set-off,  it  became  necessary  to  allege 
that  the  plaintiffs  were  trustees  for  a  third  per- 
son, and  that  the  defendants  had  a  judgment 
against  such  person.  Both  allegations  were 
necessary  to  make  out  the  point  of  defense.  But 
in  Service  v.  Heermance,  2  Johns.,  96,  where, 
to  a  plea  of  discharge,  under  the  Insolvent  Act, 
the  plaintiff  replied  five  several  acts,  each  of 
which  was  sufficient  to  avoid  the  discharge,  the 
court  held  the  replication  bad,  for  duplicity. 
And  a  similar  decision  was  made  in  Cooper  v. 
Heermance,  3  Johns.,  315.  In  this  case  the  de- 
fendant has  coupled  in  the  same  plea  two  facts, 
each  of  which,  taken  separately.although  there 
is  an  apparent  connection  between  them,  is  a 
sufficient  defense  to  the  plaintiff's  action.  The 
plea  is,  therefore,  faulty  in  point  of  form;  and 
it  is  so  because  the  several  matters  which  it 
contains  are  good  defenses  in  law. 

On  the  merits  it  is  impossible  to  distinguish 
this  case  from  Fuller  v.  Hubbard,  6  Cow.,  2, 
and  Hackett  v.  Huson,  3  Wend.,  250.  In  the 
latter  case,  particularly,  the  consideration  had 
been  paid,  as  in  this  case,  and  the  conveyance 
was  to  be  executed  by  a  particular  day;  but 
the  same  rule  was  held  applicable,  which  had 
been  previously  applied,  when  the  payment  of 
the  consideration  and  the  giving  of  the  deed 
were  to  be  simultaneous  acts.  It  may  be  con- 
sidered the  rule  of  this  court,  that  when  a  par- 
ty covenants  to  convey,  he  is  not  in  default 
until  the  party  who  is  to  receive  the  convey- 
ance, being  entitled  thereW,  has  demanded  it, 
and  having  waited  a  reasonable  time  to  have  it 
drawn  and  executed,  has  made  a  second  de- 
mand. In  England  the  party  entitled  to  the 
deed  is  bound  to  have  it  drawn  and  presented 
for  execution;  we  have  not  gone  so  far;  the 
party  who  is  to  give  a  deed  certainly  should 
have  it  drawn  at  his  own  expense;  but  upon 
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such  a  covenant  as  that  declared  on  in  this  case, 
the  covenantor  is  not  bound  to  prepare  the 
conveyance  until  it  is  demanded,  when  it  is 
his  duty  to  execute  and  perfect  the  convey- 
ance with  all  reasonable  dispatch,  and  hold  it 
ready  for  delivery  when  called  for.  The  pur- 
chaser, *no  doubt,  may  prepare  the  [*132 
deed  and  tender  it  for  execution,  and  then  but 
one  demand  is  necessary. 

The  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer, with  leave  to  the  defendant  to  amend,  on 
payment  of  costs. 

Cited  in-9  Wend.,  79 ;  5  Den.,  164 ;  2  Edw.,  81 ;  25 
N.  Y.,  197 ;  6  Barb.,  149 ;  12  Barb.,  516 ;  14  Barb.,  569  ; 
17  Barb.,  409 ;  2  Rob.,  174 ;  18  Mich.,  314 ;  44  Am.  Dec., 
542  (2  Eng.  (Ark.,)  207). 


MARTIN  &  MARTIN  0.WOOD,  Sheriff,  etc. 

Removal  of  Prisoner  on  Habeas  Corpus — Action 
Against  Sheriff  for  an  Escape. 

A  defendant  in  a  justice's  court,  who  has  given 
security  on  the  adjournment  of  a  cause  to  appear 
and  answer,  and  in  default  thereof  to  pay  the  debt 
or  damages  and  costs  to  be  adjudged  to  the  plaint- 
iff,may  be  removed  from  the  limits  of  a  jail  to  which 
he  has  been  subsequently  committed  in  another 
cause,  and  brought  before  the  justice  on  a  habeas 
cor-pus,  to  save  his  surety  from  liability;  and  such 
leaving  of  the  limits  will  not  subject  the  sheriff  to 
an  action  for  an  escape. 

Citations— Act  of  1824,  p.  281 ;  1  R.  L.,  389,  sec.  4 ;  7 
Johns..  381 ;  1  Cow.,  242,  254 ;  7  T.  R.,226 ;  15  East,  78 ; 
2  Str.,  1217;  4  Burr.,  2034 ;  3  East,  232;  1  Str..  641:  1 
Willes,  248  :  1  Burr.,  339 ;  3  Bos.  &  P.,  550 ;  2  Johns-, 
482 ;  1  Archb.  Pr.,  285 ;  2  Archb.,  168 ;  1  Tidd  Pr.,  298; 
1  Dunl.,  209  ;  3  Burr.,  1875  ;  5  Cow.,  176. 

THIS  was  an  action  on  the  case,  tried  at  the 
Dutchess  Circuit,  before  the  Hon.  James 
Emott,  late  one  of  the  Circuit  Judges. 

The  action  was  brought  for  the  escape  from 
prison  of  J.  G.  Lasher,  Jr. ,  a  defendant  in  ex- 
ecution, at  the  suit  of  the  plaintiffs.  He  was 
committed  to  prison  June  28,  1826.  On  the 
part  of  the  defendant  it  was  shown  that  on  the 
same  day  that  Lasher  was  committed  to  prison, 
he  had  been  arrested  on  a  warrant  issued  from 
a  justice's  court,  at  the  suit  of  R.  C.  Masson- 
eau  and  H.  Teats,  and  brought  before  the  jus- 
tice, where  he  joined  issue  with  the  plaintiffs 
in  that  suit,  and  obtained  an  adjournment  until 
July  5,  1826,  on  giving  security  that  he  would 
appear  and  answer  at  the  time  and  place  of  ad- 
journment, and  that  in  default  thereof  the 
surety  would  pay  the  damages  and  costs  which 
should  be  adjudged  to  the  plaintiffs  in  the  suit. 
On  July  5,  Lasher  was  brought  before  the  jus- 
tic*  on  a  habeas  corpus,  which  had  been  al- 
lowed by  a  commissioner,  by  which  the  sheriff 
was  commanded  to  have  the  body  of  Lasher 
detained  in  prison,  under  his  custody,  under 
safe  and  secure  conduct,  before  a  justice's  court 
to  be  held  before  J.  E.,  Esq.,  a  justice  of  the 
peace,  at  the  house  of  P.  De  R. ,  in  the  Town 
of  Redhook,  in  the  County  of  Dutchess,  July 
5,  at  10  o'clock  in  the  forenoon,  *then  [*133 
and  there  to  answer  in  the  cause  of  Masso- 
neau  &  Teats  v.  Lasher,  and  immediately  after 
Lasher  should  have  answered  in  that  suit,  to 
return  him  to  prison  under  safe  and  secure 
conduct.  Whilst  Lasher  was  at  Redhook,  off 
of  the  limits  of  the  jail,  this  suit  was  com- 
menced. During  his  absence  from  the  limits 
he  was  in  the  custody  of  a  special  deputy,  and 
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returned  to  the  limits  the  same  day  be  left 
them.  The  plaintiffs'  counsel  objected  to  the 
introduction  of  all  the  evidence  given  on  the 
part  of  the  defendant,  but  it  was  admitted  by 
the  judge,  who  decided  that  it  established  a 
perfect  defense  for  the  defendant,  and  directed 
the  plaintiffs  to  be  nonsuited,  with  leave  to  ap- 
ply to  set  the  same  aside. 

Mr.  G.  A.  Shufeldt,  for  the  plaintiffs. 

Mr.  A.  Forbus,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  No  com- 
plaint is  made  of  the  manner  in  which  the  de- 
fendant executed  the  writ  of  habeas  corpus. 
Lasher  was  carried  before  the  justice,  and  re- 
turned to  prison  with  all  convenient  dispatch. 
The  only  question  is  whether  it  was  a  case  in 
"which  a  writ  of  habeas  corpus  could  properly 
be  issued. 

If  it  was,  the  officer  who  allowed  the  writ 
had  jurisdiction,  and  the  sheriff  was  bound  to 
obey  it,  and  will  be  protected. 

The  case  discloses  that  the  suit  against  Lash- 
er, before  the  justice,  had  been  commenced  by 
warrant,  and  that  he  had  obtained  an  adjourn- 
ment, under  the  5th  section  of  the  Act  of  1824, 
p.  281,  and  had  given  security  to  appear  on  the 
day  to  which  the  cause  was  adjourned,  and  in 
default  of  such  appearance,  to  pay  the  debt  or 
damages  and  costs  which  might  be  recovered 
against  him.  Vide  1  R.  L. ,  389,  sec.  4,  which 
contains  a  similar  provision.  It  has  been  held 
that  the  appearance  here  spoken  of  must  be  a 
personal  appearance  of  the  party,  and  not  an 
appearance  by  attorney;  and  that  unless  the 
defendant  does  personally  appear  in  such  a  case, 
his  security  or  bail  will  be  liable  for  the  amount 
which  the  plaintiff  in  the  action  may  recover 
against  him.  7  Johns.,  381:  1  Cow.,  242,  254. 
After  the  adjournment  before  the  justice,  and 
134*]  previous  to  *the  day  to  which  the  cause 
was  adjourned,  Lasher  was  arrested  upon  the 
<x».  sa.  of  the  plaintiffs, and  committed  to  prison. 
The  object  of  the  habeas  corpus  was  to  allow 
him  to  appear  personally  before  the  justice  in 
exoneration  of  his  bail  or  surety. 

The  writ  was  probably  allowed  by  the  judge, 
from  the  analogy  existing  between  this  case 
and  the  case  of  a  defendant  in  custody,  either 
upon  civil  or  ciminal  process,  who  may  be 
brought  up  upon  Jiabeas  corpus,  in  order  that 
he  may  surrender  in  discharge  of  his  bail. 
The  practice  in  such  cases  is  perfectly  well 
settled,  even  where  the  principle  is  in  custody 
on  a  charge  of  murder,  or  is  under  sentence  of 
transportation.  7  T.  R.,  226;  15  East,  78;  2 
Str.,  1217;  4  Burr.,  2034;  3  East,  232;  1  Str., 
641;  1  Willes,  248;  1  Burr.,  339;  3  Bos.  &  P., 
550;  Bignell  v.  Forrest,  2  Johns.,  482;  1  Archb. 
Pr.,  285,  and  cases  cited;  2  Archb.,  168;  1 
Tidd  Pr.,  298;  1  Dunl.,  209.  Mr.  Archbold 
states  the  practice  to  be,  that  where  the  prin- 
cipal is  in  pustody  upon  an  execution  in  a  civil 
suit,  the  bail  are  entitled  to  bring  him  up  upon 
habeas  corpus,  for  the  purpose  of  surrendering 
him,  as  a  matter  of  course;  and  the  writ  in 
such  case  may  be  sued  out  in  vacation,  and  be 
made  returnable  before  a  judge  at  chambers. 
1  Archb.,  285;  2  Id.,  168;  3 Burr.,  1875. Where 
the  principal  is  in  custody  on  a  criminal  charge, 
or  conviction,  application  must  be  made  to  the 
court  for  leave  to  sue  out  the  habeas  corpus. 

I  know  no  mode  in  which  the  rights  of  the 
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surety  of  the  defendant  in  the  execution  could 
have  been  saved,  except  the  one  adopted.  It 
is  in  principal  precisely  analogous  to  the  case 
of  bail;  and  the  benign  spirit  of  the  common 
law  allows  of  the  extension  and  application  of 
established  principles  to  new  cases,  as  they 
arise.  The  writ  was  adapted  to  the  particular 
exigency  of  the  case.  It  directed  the  prisoner 
to  be  carried  before  the  tribunal,  where  it  was 
necessary  he  should  appear,  in  order  to  save 
the  rights  of  his  bail.  It  was,  in  this  respect, 
in  the  form  of  a  habeas  corpus  ad  testificandum. 
5  Cow.,  176. 

There  appears  to  me  to  be  no  force  in  the 
objection  that  the  appearance  of  Lasher  before 
the  justice,  in  the  custody  of  the  sheriff,  upon 
the  habeas  corpus,  was  not  a  valid  appearance 
*under  the  5th  section  of  the  $50  Act,  [*135 
and  that  the  Jiabeas  corpus,  therefore,  was  un- 
availing, and  of  course,  as  the  counsel  for  the 
plaintiffs  contends,  illegal  and  unauthorized. 
This  objection  will  appear  to  be  entirely  un- 
founded, by  adverting  to  the  mode  in  which 
a  surrender  is  made  under  similar  circum- 
stances in  exoneration  of  bail,  as  pointed  out 
by  Mr.  Archbold.  1  Archb.  Pr.,  285;  2  Archb., 
168. 

The  plaintiff  was  properly  nonsuited,  and  the 
motion  for  a  new  trial  must  be  denied. 

Cited  in— 1  Keyea,  524 ;  4  Abb.  App.  Dec.,  599 ;  21 
Hun,  157. 


SMITH  ET  XL.  t>.  DUNNING,  Sheriff,  etc. 

Sheriff— Levy  upon  Personal  Property  Subject  to 
Mortgage — Neglect  to  Sell. 

Where  a  sheriff  levied  upon  personal  property 
worth  $500,  subject  at  the  time  to  a  mortgage  of 
$100,  which  became  absolute  in  16  days  after  the 
levy,  it  was  held  that  the  sheriff  was  not  chargeable 
with  neglect  of  duty  in  omitting  to  sell  the  proper- 
ty previous  to  the  forfeiture,  it  not  appearing  that 
at  the  time  of  the  levy  he  had  notice  or  the  exist- 
ence of  the  mortgage. 

Citations— 1  Pow.,  Mortg.,  3 ;  7  Cow.,  290. 

THIS  was  an  action  on  the  case  against  the 
sheriff  of  Saratoga,  for  a  false  return  of 
nulla  bona  on  &fi.fa.  at  the  suit  of  the  plaint- 
iffs against  one  Royce,  for  $101.80.  The  ex- 
ecution was  delivered  to  the  sheriff  May  9, 
1829,  returnable  on  the  16th  of  the  same  month. 
On  May  11,  the  sheriff  levied  on  two  carding- 
machines,  the  property  of  the  defendant.  On 
June  17  the  carding-machines  were  sold  under 
a  mortgage  for  $165,  subject  to  $50  rent  of  the 
building  in  which  they  were ;  they  were  worth 
between  $450  and  $500.  The  mortgage  was 
given  May  27,  1828,  to  secure  $100  for  money 
lent ;  the  time  of  payment  was  one  year.  In 
the  first  week  of  June,  1829,  the  mortgagee 
claimed  the  machines,  advertised  and  sold 
them  ;  they  remained  in  Royce's  possession 
until  the  sale.  On  these  facts  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

The  Court  held,  that  as  it  did  not  appear 
that  the  sheriff  at  the  time  of  the  levy  had  no- 
tice of  the  existence  of  the  mortgage,  and  as 
the  interest  of  the  defendants  in  the  machines 
*was  very  trifling,  the  forfeiture  under  [*13O 
the  mortgage  occurring  within  sixteen  days 
6  81 


136 


SUPREME  COURT,  STATE  OF  NEW  YOKK. 


1831 


after  the  levy  made,  when  the  property  abso- 
lutely vested  in  the  mortgagee,  1  Pow.  Mort., 
3;  7  Cow.,  290,  the  sheriff  could  not  be  con- 
sidered as  chargeable  with  neglect  of  duty  in 
not  having  sold  previous  to  the  forfeiture  and, 
therefore,  they  gave  judgment  for  him. 
Cited  in— 11  N.  T.,  505;  1  Barb.,  547;  1  Abb.  Pr.,  160. 


JACKSON,  ex  dem.  GARNSEY  ET  AL., 
LIVINGSTON. 

Parol  Evidence  of  Existence,  Contents  and  Sur- 
render of  Power  of  Attorney—  What  Will  Au- 
thorise Parol  Proof  of  Contents  of  Deed— Ten- 
ants in  Common — Parol  Partition. 

Parol  evidence  may  be  given  of  the  existence,  con- 
tents and  surrender  or  cancellation  of  a  power  of 
attorney,  authorizing  the  sale  and  conveyance  of 
lands  under  which  a  sale  has,  in  fact,  been  had ;  and 
such  evidence  may  consist  of  the  admissions  of  the 
constituent. 

The  introduction  of  such  evidence  does  not  vio- 
late the  rule  of  law  that  a  fee  cannot  be  devested  by 
parol ;  the  title  passed  by  the  written  instruments 
the  power  and  the  deed  executed  in  pursuance 
thereof,  and  the  non-production  of  a  deed  or  writ- 
ten instrument  being  satisfactorily  accounted  for, 
evidence  of  the  existence  and  contents  of  such  pa- 
per is  always  admissible. 

A  plaintiff  in  ejectment  is  not  bound  to  call  the 
grantor  of  the  defendant  as  a  witness,  to  show  the 
existence  of  a  deed  in  the  possession  of  such  grant- 
or ;  notice  to  the  defendant  to  whom  the  title  of 
such  grantor  has  passed  to  produce  the  deed  at  the 
trial  is  sufficient,  and  will  authorize  parol  proof  of 
the  contents  of  the  deed. 

Where  a  deed  granted  600  acres  of  land  to  be  sur- 
veyed or  taken  off  of  a  large  tract,  and  by  the  terms 
of  an  instrument  referred  to  in  the  deed,  the  tract 
was  to  be  divided  into  lots  of  100  acres  each,  and  an 
election  of  lots  was  given  to  the  grantees,  which 
they  subsequently  made,  it  was  held  that  though  by 
the  deed  the  grantees  became  tenants  in  common 
with  the  owners  of  the  tract,  the  election  followed 
up  by  possession  operated  as  a  parol  partition. 

Citations— 4  Johns.,  212;  9  Johns.,  276. 

rpHIS  was  action  of  ejectment,  tried  at  the 
JL  Chenango  Circuit  in  Dec.,  1828,  before 
the  Hon.  Samuel  Nelson,  then  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  claimed  to  recover  a  certain 
lot  known  as  No.  6,  in  a  tract  of  15,360  acres 
of  land  granted  to  Malachi  Treat  and  William 
W.  Morris,  by  letters  patent,  bearing  date  Aug. 
13,  1787,  under  a  deed  from  the  patentees,  by 
Charles  Felix  Rue  De  Boulogne,  their  attor- 
ney, to  Marie  Jeane  Dohet,  widow  of  Herbet 
D'Autremont,  and  Antoine  Bartholemy  Louis 
Le  Ferreand  Marie  Genevieve  Dohet,  his  wife, 
137*1  bearing  date  *Sep.  12,  1792,  acknowl- 
edged by  Boulogne  the  succeeding  day  before 
one  of  the  associate  judges  of  the  Supreme 


Court  of  the  U.  S. ,  and  for  the  consideration 
of  5,400  livres  tournois,  granting  in  fee  the 
tract  or  full  quantity  of  600  acres  of  land,  part 
and  parcel  of  the  tract  of  15,360  acres,  to  be 
surveyed  or  taken  off  the  aforesaid  tract  ac- 
cording to,  and  in  pursuance  of  certain  articles, 
recited  in  the  deed  as  having  been  entered  into 
between  Boulogne  and  the  grantees,  and  as 
being  annexed  thereto.  The  deed  also  recited 
a  power  of  attorney  from  the  patentees  ta 
Boulogne  as  bearing  date  June  16,  1791,  au- 
thorizing Boulogne  to  bargain  and  sell  the 
whole  or  any  part  of  the  tract  of  15,360  acres, 
limiting  the  price  to  one  Spanish  milled  dollar 
per  acre,  including  a  commission  of  eight  per 
cent,  on  sales,  and  further  authorizing  him  to- 
grant  and  convey  the  premises,  and  to  make  a 
good  and  sufficient  title  for  the  same  to  the 
purchasers.  The  articles  referred  to  in  the- 
deed,  and  which  were  attached  thereto  and 
signed  by  the  parties,  bear  date  at  Paris,  Mar. 
27,  1792,  and  specify  the  terms  of  the  contract, 
between  the  parties,  and  among  other  things 
that  Boulogne  should  give  to  the  purchasers, 
peaceable  possession  of  600  acres  of  land,  to  be 
taken  by  them  according  to  the  date  of  the  sev- 
eral articles  of  agreement  of  all  the  purchasers, 
and  at  their  own  choice  ;  the  600  acres  to  be 
laid  out  in  100  acre  lots.  From  an  indorsement 
on  these  articles  it  would  seem  that  the  orig- 
inal power  of  attorney  was  deposited  with  a. 
Mons.  Gabion,  a  notary  in  Paris.  Attached 
to  the  deed  also  was  a  copy  of  the  power  of 
attorney  from  the  patentees  to  Boulogne,  con- 
ferring the  authority  recited  in  the  deed.  The 
existence,  contents  and  surrender  or  cancella- 
tion of  the  power  of  attorney  were  proved  by 
parol  testimony  by  the  admission  of  Morris, 
one  of  the  patentees,  made  in  1801.  The  sub- 
scribing witnesses  to  the  power  were  dead. 
Treat,  the  other  patentee,  died  in  1795,  and 
Boulogne  also  was  dead.  Notice  to  produce 
the  power  was  given  to  the  defendant.  This 
species  of  proof  was  received  by  the  judge,  al- 
though objected  to  by  the  defendant's  counsel. 
It  also  appeared  in  evidence  that  Morris  had 
admitted  that  he  had  received  of  Boulogne 
6,000  crowns  upon  the  sale  of  the  tract,  but 
whether  for  lands  sold  by  Boulogne,  as  attor- 
ney, or  for  lands  sold  to  him  by  the  patentees,. 
*as  from  some  of  the  evidence  it  would  [*138 
seem  that  he  had  himself  become  a  purchaser 
of  6,000  acres,  if  not  more,  of  the  tract,  did 
not  appear.  In  1793,  Mad.  D'Autremont  and 
Mons.  Le  Fevre  and  wife  moved  on  the  tract,, 
accompanied  by  Boulogne,  and  a  log  house 
was  built  for  them  which  they  inhabited  to- 
gether. In  1794  the  tract  granted  to  the  pat- 
entees was  surveyed,  and  Le  Fevre,  with  the 


NOTE.— Evidence—  parol  — Admissions  relative  to 
title  to  lands. 

The  declarations  of  a  party  in  possession  of  lands, 
as  to  his  possession,  may  be  given  in  evidence  againxt 
any  person  claiming  under  him.  Waring  v.  Warren, 
1  Johns.,  340 ;  Jackson  v.  Bard,  4  Johns..  230 ;  Jack- 
son v.  Call,  10  Johns..  377 ;  Pitta  v.  Wilder,  1  N.  Y., 
526 ;  Jackson  v.  Van  Dusen,  6  Johns.,  144 ;  Enders  v. 
Sternbergh,  2  Abb.  Ct.  App.,  31;  Abell  v.  Van  Qelder, 
36  N.  Y..  613;  Smith  v.  McNamara,  4  Lans.,  169;  Cor- 
bin  v.  Jackson,  14  Wend.,  619;  Mattoon  v.  Young, 
46  N.  Y.,  696;  Sheldon  v.  Van  Slyke,  16  Barb..  26; 
Burlingame  v.  Bobbins,  21  Barb.,  327 ;  Varick  v. 
Briggs,  22  Wend..  543;  Osgood  v.  Coates,  1  Allen, 
(Mass.),  77 ;  Maxwell  v.  Harrison,  8  Ga.,  61 ;  Alden  v. 
(Jilniore,  13  Me.,  178;  Peabody  v.  Hewitt,  52  Me.,  33; 
Wallace  v.  Wilcox,  27  Tex.,  60 ;  Sailor  v.  Hertzogg, 
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2  Pa.  St.,  182 ;  Head  v.  Thompson,  5  Pa.  St.,  327 :  St. 
Clair  v.  Shale,  9  Pa.  St.,  252 ;  West  Cambridge  v.  Lex- 
ington, 2  Pick.  (Mass.),  536 ;  Church  v.  Burghardt, 
8  Pick.  (Mass.),  327 ;  Niles  v.  Patch,  13  Gray,  254 ; 
Woods  v.  Blodgett.  18  N.  H.,  249;  Spence  v.  Smith, 
18  N.  H.,  587 ;  Bell  v.  Woodward,  46  N.  H.,  315 ;  Jack- 
son v.  Cole,  4  Cow.,  587. 

But  see,  as  to  limitations  of  this  rule,  and  contra, 
Jackson  v.  Sherman,  6  Johns..  19 ;  Jackson  v.  Cary,. 
16  Johns.,  302;  Jackson  v.  Miller,  6  Wend..  228; 
Jackson  v.  McVey,  15  Johns.,  234 ;  Jackson  v.  Vos- 
burgh,  7  Johns..  186;  Styvesant  v.  Tompkins,  9 
Johns.,  61 :  Walker  v.  Blossingame,  17  Ala.,  810 ; 
Hanley  v.  Erskine,  19  111.,  265 ;  Sccor  v.  Pestana,  3T 
111.,  525 ;  Hamilton  v.  Paine,  17  Me.,  219 ;  Williams  v.. 
Mayor,  6  Har.  &  J.  (Md.),  529. 

WEND.  7. 
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approbation  of  Mad.  D'Autremont,  made  choice 
of  three  lots,  designated  as  lots  Nos.  4,  5  and 
6,  the  last  of  which  is  the  lot  in  dispute  ;  Mad. 
D'Autremont  also  selected  three  lots  for  her- 
self. Le  Fevre  put  up  crotchets  and  trammels 
of  wood  on  his  lots,  made  a  clearing  and  cul- 
tivated a  garden  ;  the  lots  selected  by  him  have 
ever  since  been  called  the  Le  Fevre  lots.  In 
May,  1802,  Le  Fevre  conveyed  the  three  lots 
selected  by  him  to  Garnsey,  one  of  the  lessors 
of  the  plaintiff,  and  in  the  same  year  one  Hunt- 
ley  entered  into  possession  of  lot  No.  6,  the 
premises  in  question,  as  the  tenant  of  Garnsey, 
cleared  land,  built  a  barn  and  resided  on  the 
lot  for  a  number  of  years.  As  early  as  1809  or 
1811,  lot  No.  6  was  m  the  possession  of  a  ten- 
ant of  the  defendant,  and  from  that  time  until 
1828  it  was  alternately  in  the  possession  of 
Garnsey,  the  grantee  of  Le  Fevre,  and  of  Liv- 
ingston, the  defendant  in  this  cause  by  their 
tenants.  In  Feb.,  1828,  this  suit  was  com- 
menced against  the  defendant,  who  had  short- 
ly before  obtained  possession  of  the  lot  by  a 
recovery  in  an  action  of  ejectment.  Evidence 
was  given  that  lots  No.  4  and  5  had  been  pos- 
sessed by  the  tenants  of  Garnsey,  and  no  proof 
was  offered  that  they  had  been  claimed  by  any 
person  under  an  adverse  title. 

The  plaintiff  having  rested,  the  defendant 
gave  evidence  of  a  partition  between  the  heirs 
of  Treat,  one  of  the  patentees,  and  Morris,  the 
other  patentee,  made  in  July,  1800 ;  he  also 
produced  a  deed  without  warranty  of  lot  No. 
6,  from  Morris  to  Mr.  Cutting,  bearing  date 
June  3,  1803,  and  a  conveyance  from  Cutting 
to  himself  dated  in  Aug.,  1803,  and  made  proof 
of  the  possessions,  which  from  time  to  time 
had  been  held  under  him.  The  evidence  being 
closed,  the  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial. 

Mr.  J.  Clapp,  for  defendant. 

Mr.  H.  Van  Der  Lyn,  for  plaintiff. 

139*]     *By  the  Court,  Savage,  Ch.  J.  The 

principal  question  in  this  case  is,  whether  the 
power  of  attorney  from  Treat  and  Morris  to 
Boulogne  was  sufficiently  proved.  It  was  not 
produced,  nor  was  any  witness  introduced  who 
had  ever  seen  it;  but  its  existence,  contents 
and  destruction  were  shown  by  the  admissions 
of  Morris,  under  whom  the  defendant  claims. 
Hartshorne  and  Brush,  two  of  the  witnesses, 
were  interested  in  the  patent,  having  married 
nieces  of  Treat,  one  of  the  patentees;  to  both 
of  them  Morris  admitted  that  a  power  of  at- 
torney had  been  given  to  Boulogne;  to  Harts- 
horne he  admitted  that  a  power  had  been  giv- 
en, that  it  contained  authority  to  sell  and  con- 
vey, and  that  it  was  given  up  to  be  canceled 
when  Boulogne  purchased  the  whole  patent. 
In  corroboration  of  the  fact  of  such  purchase 
having  been  made,  Hartshorne  states  that  he 
saw  the  bond  and  mortgage  executed  by  Bou- 
logne, and  had  them  in  his  possession  for  some 
time  as  the  agent  for  the  administrator  of 
Treat.  The  plaintiff  produced  a  deed  from 
Boulogne  for  600  acres  to  Le  Fevre  and  D'Au- 
tremont. If  Boulogne  had  authority  from  the 
patentees  to  execute  that  deed,  then  the  grant- 
ees acquired  title  to  so  much  land  in  that  pat- 
ent, unless  the  deed  was  void  for  the  insuffi- 
ciency of  the  description  of  the  premises. 
WEND.  7. 


It  is  objected  by  the  defendant  that  the 
plaintiff  relies  upon  parol  declarations  of  Mor- 
ris, and  insists  that  no  man  can  be  devested  of 
his  title  to  real  estate  by  parol.  That  proposi- 
tion is  not  denied:  for  instance,  in  this  case 
title  is  shown  in  Treat  and  Morris;  the  plaintiff 
cannot  show  title  from  them  to  the  lessors,  by 
proving  that  Treat  and  Morris  admitted  that 
the  lessors  were  the  owners.  But  I  can  see  no 
reason  why  any  fact,  which  can  legally  be 
proved  by  parol,  may  not  be  proved  by  the 
admissions  of  a  party.  There  may  be  excep- 
tions. There  are  cases  where  particular  wit- 
nesses must  be  produced  or  their  absence  ac- 
counted for,  as  in  the  case  of  the  subscribing 
witnesses  to  a  deed.  It  cannot  be  denied  that 
in  this  case  it  would  have  been  competent  for 
the  plaintiff  to  have  produced  the  witnesses  to 
the  power  of  attorney,  and  proved  its  exist- 
ence and  contents,  after  having  shown  that  it 
was  lost  or  destroyed;  and  such  loss  or  de- 
struction might  have  been  proved  by  the  oath 
of  the  party  plaintiff  himself,  if  the  fact  had 
been  *within  his  knowledge.  A  deed  [*14O 
isproduced  purporting  to  have  been  executed 
by  the  attorney  of  the  patentees — no  power  of 
attorney  is  produced;  but  the  existence  and  the 
absence  of  the  power  are  shown;  this  is  done 
by  parol,  and  in  admitting  such  evidence,  the 
rule  that  a  fee  cannot  be  devested  by  parol,  is 
not  violated.  The  evidence  shows  a  sufficient 
written  authority,  and  that  is  permitted  to  be 
shown  by  parol,  because  it  is  the  best  evidence 
in  the  power  of  the  party  to  prove  the  written 
instrument.  If  Hartshorne  or  Brush  had  seen 
the  power  of  attorney  surrendered  up  to  Mor- 
ris, or  canceled  by  Boulogne,  it  will  not  be 
pretended  that  such  evidence  would  not  have 
been  competent  and  sufficient  to  prove  the 
fact.  Could  they  also  have  stated  the  contents 
of  the  power,  their  testimony  by  parol  must 
have  been  held  satisfactory;  yet  all  this  is 
parol  testimony  as  much  as  if  the  existence, 
the  destruction  and  the  contents  of  the  power 
rested  upon  the  admissions  of  Morris.  The  ob- 
jection that  this  is  proving  title  by  parol  is  not 
well  founded;  the  title  passed  by  the  written 
instruments,  and  the  parol  evidence  proves 
that  there  was  sufficient  authority  by  writing 
to  authorize  the  execution  of  the'deed,  which 
was  produced.  I  have  not  gone  into  an  exam- 
ination of  the  authorities  cited  on  either  side 
of  this  point;  they  are  all  good  law,  but  there 
is  nothing  in  any  of  them,  nor  any  other  that 
I  am  aware  of,  which  prohibits  the  introduc- 
tion of  parol  testimony  to  prove  the  existence 
and  the  contents  of  a  "deed,  or  written  instru- 
ment of  any  kind,  where  its  non-production  is 
satisfactorily  accounted  for.  It  was  impossi- 
ble in  this  case  to  produce  the  subscribing  wit- 
nesses to  the  power  of  attorney;  they  had  long 
been  dead;  their  handwriting  could  not  be 
proved,  because  the  power  of  attorney  was  not 
produced;  and  the  power  was  not  produced, 
because  it  was  canceled  or  given  up.  If  can- 
celed, there  was  a  destruction  of  it;  if  given 
up,  but  not  destroyed,  it  probably  remained  in 
the  possession  of  the  defendant  or  of  Morris. 
The  defendant  had  notice  to  produce  it  and, 
therefore,  cannot  complain  of  its  non-produc- 
tion if  he  has  it;  if  it  is  in  Morris'  possession, 
it  is  urged  the  plaintiff  should  have  subpoenaed 
him,  or  at  least  have  caused  search  to  be  made 
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among  his  papers.  Whether  Morris  might 
have  been  a  witness  for  the  plaintiff,  seems  to 
141*]  me  not  necessary  to  *inquire;  it  is  cer- 
tain that  he  could  not  have  been  compelled  to 
testify,  and  the  plaintiff  was  not  bound  to  call 
him.  There  can  be  no  doubt  that  the  decla- 
rations of  Morris  while  he  owned  the  title, 
which  the  defendant  now  claims  under  him, 
are  equally  good  evidence  in  this  case,  as  the 
declarations  of  the  defendant  himself  to  the 
like  effect,  would  have  been.  The  plaintiff, 
therefore,  was  no  more  bound  to  call  him  than 
he  was  to  call  the  defendant  as  a  witness;  and 
as  Morris  would  have  been  under  no  obliga- 
tion to  furnish  evidence  for  the  plaintiff,  the 
latter  was  not  obliged  to  call  for  that  paper 
otherwise  than  in  the  manner  he  did,  by  a  no- 
tice to  the  party  in  interest.  Nor  was  the 
plaintiff  bound  to  show  that  search  had  been 
made  for  the  power  of  attorney  at  Paris,  al- 
though from  the  memorandum  on  the  articles 
of  sale,  it  would  seem  that  the  power  had  been 
deposited  there  with  a  notary,  because  from 
the  admissions  of  Morris,  made  after  Boulogne's 
return  to  this  country,  it  appeared  that  the 
power  had  been  canceled  or  surrendered.  It 
seems  to  me,  therefore,  that  the  plaintiff  has 
done  all,  which,  under  the  circumstances  of 
the  case,  he  was  bound  to  do,  and  has  pro- 
duced the  best  evidence  which  the  circum- 
stances permit,  to  prove  that  Treat  and  Mor- 
ris executed  a  power  of  attorney  to  Boulogne, 
authorizing  him  to  sell  and  convey  the  patent, 
or  any  part  of  it.  The  deed  executed  by  Bou- 
logne was  produced  regularly  acknowledged, 
and  is,  therefore,  legally  proved. 

The  deed  from  Boulogne  contained  no  de- 
scription of  the  premises  in  question,  but  it 
conveyed  to  the  grantees  the  quantity  of  land 
contained  in  it,  600  acres;  a  location  was  sub- 
sequently made  by  the  acts  of  the  parties.  The 
deed  made  the  grantees  tenants  in  common 
with  the  patentees;  and  the  proceedings  locat- 
ing the  right  of  the  grantees  operated  as  a 
parol  partition.  In  Jackson  v.  Harder,  4  Johns. , 
212,  this  court  said  that  a  parol  partition  car- 
ried into  effect  by  possessions  taken  according 
to  it,  will  be  sufficient  to  sever  the  possessions 
as  between  tenants  in  common;  and  in  Jackson 
y.  Voxburgh,  9  Johns.,  276,  they  say:  "There 
is  no  doubt  but  that  where  the  title  is  admit- 
ted to  have  been  in  common,  a  parol  partition 
followed  up  by  possession  will  be  valid,  and 
sufficient  to  sever  the  possession."  Here  the 
142*]  title  is  not  now  *admitted,  but  I  con- 
sider it  sufficiently  proved,  and  it  was  admit- 
ted at  the  time  the  partition  took  place,  by  a 
person  who  has  been  shown  to  have  had  suffi- 
cient authority,  and  who  it  is  proved  paid  to 
the  patentees  6,000  crowns,  upon  the  sale  of 
the  tract. 

From  the  testimony  respecting  the  posses- 
sion, it  appears  that  Le  Fevre  did  what  he 
thought  necessary  to  take  possession  of  the  lots 
selected  by  him;  and  that  a  tenant  of  Garnsey 
was  in  possession  when  Livingston  purchased 
the  lot.  Since  1809  the  possession  has  been 
held  sometimes  by  the  plaintiff,  and  sometimes 
by  the  defendant.  The  rights  of  the  parties 
are,  however,  not  controlled  by  possession. 
The  main  questions  in  controversy  are,  whether 
the  plaintiff's  deed  was  executed  by  a  person 
having  a  lawful  authority  to  convey — whether 
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legal  evidence  of  that  authority  has  been  pro- 
duced— and  whether  the  premises  have  been 
designated  by  the  acts  of  the  parties.  On  these 
questions  I  think  the  plaintiff  must  succeed. 
New  trial  denied. l 

Cited  in— 12  Wend.,  527 ;  36  N,  Y.,  503 :  2  Trans. 
App..  261 ;  12  Barb.,  607  ;  20  Barb.,  128 ;  46  Barb.,  160, 
161 ;  46  Mo.,  437 ;  81  111.,  298  ;  24  Cal.,  110 ;  37  Cal.,  520 ; 
45  Cal.,  612 ;  45  Am.  Dec.,  377  (18  N.  H.,  340). 

1.— See  Jackson  v.  Lawson,  15  Johns.,  539,  and  Salt- 
ern v.  Melhuish,  Amb.,  247. 


PALMER  e.  ANDREWS. 

Breach  of  Promise — Damages — Mitigation — New 
Trial. 

In  an  action  by  a  female  for  breach  of  promise  of 
marriage,  where  it  was  shown  that  she  had  been 
guilty  of  grossly  indecent  conduct,  but  whether  be- 
fore or  after  the  promise  did  not  appear;  and  the 
jury,  under  the  instruction  of  the  circuit  judge.that 
there  was  no  middle  course  to  adopt,  that  they  must 
either  give  exemplary  damages  or  nothing,  found  a 
verdict  for  $180  damages,  a  new  trial  was  ordered, 
the  court  holding  that  the  evidence  would  have  war- 
ranted a  verdict  for  the  defendant,  and,  at  all  events, 
that  the  conduct  of  the  plaintiff  should  have  been 
taken  into  consideration,  in  mitigation  of  damages. 

Citations— 3  Mass.,  188;  7  Cow.,  22. 

THIS  was  an  action  for  breach  of  promise  of 
marriage,  tried  at  the  Cayuga  Circuit,  in 
Jan.,  1830,  before  the  Hon.  Daniel  Moseley, 
one  of  the  Circuit  Judges. 

In  the  summer  of  1826,  the  plaintiff,  then 
about  17  years  of  age,  went  to  reside  with  her 
brother, who  lived  about  60  miles  *from  [*143 
her  father's  residence,  where  she  became  ac- 
quainted with  the  defendant,  who  paid  her 
some  attention,  and  promised  her  marriage. 
About  May  1,1827,  she  returned  to  her  father's 
home,  and  shortly  afterwards,  proving  to  be 
with  child,  the  defendant  was  called  upon  to 
marry  her;  he  acknowledged  his  promise,  but 
omitted  to  perform  it,  and  this  suit  was  brought 
to  recover  damages.  On  the  trial  of  the  cause 
a  witness,  called  by  the  defendant,  testified  that 
he  had  been  in  bed  with  the  plaintiff  frequent- 
ly, but  refused  to  say  that  he  had  carnal  knowl- 
edge of  her.  The  time  when,  the  promise  of 
marriage  was  made  was  not  shown.  The  judge 
submitted  to  the  jury  the  question  whether  the 
defendant  was  not  absolved  from  the  perform- 
ance of  bis  promise  by  the  dissolute  conduct 
of  the  plaintiff;  observing  that  he  saw  no  ground 
of  neutrality,  that  the  plaintiff  was  entitled  to 
recover  exemplary  damages  or  nothing,  and  left 
the  amount  of  damages  to  their  discretion. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$180,  which  the  defendant  moved  to  set  aside. 

Mr.  Ben.  Johnson,  for  the  defendant. 

Mr.  J.  Hussey,  for  the  plaintiff. 

By  tfie  Court,  Sutherland,  J.  The  judge 
misdirected  the  jury  in  instructing  them  that 
the  plaintiff  was  entitled  to  recover  exemplary 
damages  or  nothing;  that  is,  if  the  defendant 
was  not  entirely  discharged  from  his  promise 
of  marriage  by  the  reprehensible  conduct  of 
the  plaintiff,  he  could  not  claim  a  mitigation 
of  damages  on  the  ground  of  such  conduct. 
The  rule  in  such  case  is  clearly  and,as  I  appre- 
hend, correctly  stated,  in  Boynton  v.  Kellogg, 
8  Mass.,  189.  The  judge  who  tried  the  cause 
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ruled:  1.  That  if  the  plaintiff  was  of  bad  char- 
acter at  the  time  of  the  promise  of  marriage, 
and  that  was  unknown  to  the  defendant,  the 
verdict  ought  to  be  in  his  favor.  2.  If  the 
plaintiff,  after  the  promise,  had  prostituted  her 
person  to  any  other  person  but  the  defend- 
ant, she  clearly  discharged  the  defendant.  3. 
That  if  her  conduct  was  improperly  indeli- 
cate, although  not  criminal,  before  the  prom- 
ise, and  it  was  unknown  to  the  defendant,  it 
ought  to  be  considered  in  mitigation  of  dam- 
144*1  ages.  *4.  That  if  such  was  her  con- 
duct after  the  promise.it  was  also  proper  for 
the  consideration  of  the  jury,  in  mitigation 
of  damages.  Now,  although  in  this  case  the 
jury  may  not  have  believed  that  the  plaint- 
iff had  criminal  connection  with  the  witness 
Peck,  either  before  or  after  the  promise  and, 
therefore,  were  unwilling  to  find  a  verdict  for 
the  defendant;  still,  if  they  had  not  been  con- 
trolled by  the  positive  instructions  of  the  judge, 
they  would,  undoubtedly,  have  taken  into  con- 
sideration her  grossly  indecent  conduct  with 
the  witness,  in  mitigation  of  damages.  If  the 
jury  believed  the  witness,  who  testified  that  he 
had  frequently  been  in  bed  with  the  plaintiff,  I 
think  the  verdict  should  have  been  for  the  de- 
fendant. Although  he  did  not  state  in  terms 
that  he  had  criminal  intercourse  with  the 
plaintiff,  yet  such  was  the  fair  conclusion  from 
his  testimony.  The  jury  may  have  been  un- 
willing, upon  this  testimony,  considering  the 
youth  of  the  plaintiff,  between  17  and  18  years 
of  age,  to  give  a  verdict  for  the  defendant;  but 
they  certainly  ought  to  have  taken  her  conduct 
into  consideration,  in  mitigation  of  the  dam- 
ages. This  they  were  directed  not  to  do  by  the 
judge.  That  this  evidence  was  admissible  in 
mitigation,  was  expressly  decided  in  Willard 
v.  Stone,  7  Cow.,  22;  and  there  the  improper 
conduct  proved  was  after  the  defendant's 
breach  of  promise,  and  after  all  intercourse  be 
tween  the  parties  had  ceased. 

The  promise  was  sufficiently  proved.  A  new 
trial  must  be  granted,  for  the  misdirection  of  the 
judge,  the  costs  to  abide  the  event. 

Cited  In— 24  N.  Y.,  258;  1  Abb.  App.  Dec.,  284;  4 
Trans.  App.,  448;  21  Barb.,  447;  38  Barb.,  418;  5  Abb. 
N.  S.,  32;  71  Pa.  St.,  245. 


145*]  *PARKER  v.  VAN  HOUTEN  ET  AL. 

Public  Highway —  What  Constitutes — Action  for 
Obstructing — Plea  of  Title  no  Bar — Amount 
of  Recovery  as  Affecting  Costs. 

A  road  or  highway,  of  which  a  survey  has  been 
filed  and  recorded  by  the  Commissioners  of  High- 
ways between  1805  and  1836,  is  a  public  highway, 
notwithstanding:  that  the  same  may  not  have  been 
regularly  laid  out  in  pursuance  of  the  requirements 
of  the  statute. 

A  plea  of  title  is  no  bar  to  an  action  by  Commis- 
sioners of  Highways  for  an  obstruction  of  a  high- 
way. 

where  a  suit  brought  by  Commissioners  of  High- 
ways in  a  justice's  court,  to  recover  a  penalty  of  go 
for  the  obstruction  of  a  highway,  was  dismissed  by 
the  justice,  in  consequence  of  a  plea  of  title  being 
interposed  by  the  def  endant,and  the  suit  was  subse- 
quently prosecuted  in  the  C.  P.,  where  the  plaintiffs 
had  a  verdict  for  $5  debt,  and  double  costs  were 
awarded  to  them,  on  a  writ  of  error  being  sued  out 
by  the  defendant,  the  judgment  was  affirmed  as  to 
the  debt,  and  reversed  as  to  the  costs,  and  the  plaint- 
iff in  error  was  awarded  to  pay  costs  to  the  defend 
anta  in  error. 
WEND.  7. 


Citations-l  R.  8.,  520,  sec.  98;  521.  sec.  100;  Laws  of 
824,  p.  583;  2  R.  8.,  618,  sec.  31. 

ERROR  from  the  Onondaga  C.  P.  Van 
Houten  and  two  others,  Commissioner  of 
lighways  of  the  Town  of  Marcellus,  sued  Par- 
cer  in  a  justice's  court,  for  obstructing  a  high- 
way, by  the  erection  of  a  fence  across  it;  they 
declared  in  debt, claiming  $5  as  a  penalty, given 
)y  statute,  for  the  obstructing  of  a  highway. 
The  defendant  pleaded  title  to  the  locus  in  quo, 
and  entered  into  a  recognizance  to  put  in  spe- 
ial  bail,  if  the  plaintiffs  should  commence  a 
suit  against  him  at  the  next  Court  of  C.P.  The 
justice  received  the  plea  and  recognizance, 
ountersigned  the  plea,  and  dismissed  the  suit. 
A  capias  was  then  sued  out  by  the  plaintiffs  in 
,he  C.  P. ;  the  defendant  was  arrested,  and  put 
n  special  bail;  the  plaintiffs  declared  substan- 
tially as  before  the  justice,  and  the  defendant 
pleaded  nil  debet,  and  gave  notice  of  liberum 
'enemenium,  and  that  he  would  prove  that  no 
such  highway  as  was  alleged  by  the  plaintiffs 
to  have  been  obstructed  had  ever  been  laid  out 
according  to  law.  On  the  trial  of  the  cause  it 
appeared  that  the  road  in  question  was  opened 
in  1813,by  the  consent  of  the  then  owner  of  the 
land,  and  that  it  had  been  worked  as  a  public 
highway,  and  traveled  until  1828,  when  the 
fence  was  built  across  it  by  the  defendant.  In 
1821  the  Commissioners  of  Highways  caused 
a  survey  of  the  road  to  be  filed  and  recorded, 
but  there  was  no  evidence  that  at  the  time  such 
*record  was  made  the  road  was  regu-  [*146 
larly  laid  out  by  the  consent  of  the  then  owner, 
or  upon  the  application  of  freeholders.  The 
owner  of  the  land  through  which  the  road  was 
laid  in  1813,  purchased  the  land  in  that  year, 
and  executed  a  mortgage  for  the  consideration 
money,  which  was  foreclosed  in  1822,  and  the 
defendant  became  a  purchaser  under  it.  It  was 
admitted  that  the  fee  of  the  land  over  which 
the  road  passed  was  in  the  defendant.  The 
jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  plaintiffs  for  $5  debt,  and  six 
cents  costs.  On  suggestion  of  the  proceedings 
before  the  justice,  and  the  dismissal  of  the  suit 
by  him,  in  consequence  of  the  plea  of  title  be- 
ing interposed,  the  C.  P.  awarded  double  costs 
to  the  plaintiffs,  and  judgment  was  according- 
ly entered  for  $5  debt,  and  six  cents  costs, 
found  by  the  jury,  and  $97.74,  double  costs, 
awarded  by  the  court.  The  defendant  sued  out 
a  writ  of  error. 

Mr.  J.  R.  Lawrence,  for  plaintiff  in  error. 

Mr.  F.  G.  Jewett,  for  defendants  in  error. 

By  the  Court,  Nelson,  J.  The  evidence 
warranted  the  verdict  of  the  jury.  The  Com- 
missioners of  Highways  having  in  1821  caused 
a  survey  of  the  road  to  be  filed  and  recorded, 
the  existence  of  the  road  as  a  public  highway 
was  fully  established,  and  whatever  irregular- 
ity may  have  happened  in  the  laying  out  of 
the  road,  the  acts  and  doings  of  the  Commis- 
sioners are  confirmed  by  the  statute  on  the 
subject  of  highways,  1  R.  S.,  520,  sees.  98, 
521,  sec.  lOO.lby  which  all  roads  or  highways 
laid  out  by  Commissioners  since  Dec.  31. 1805, 
and  prior  to  Apr.  14,  1826,  are  confirmed,  pro- 
vided such  Commissioners  shall  have  caused  a 
survey  of  such  roads  or  highways  to  be  filed 
and  recorded  in  the  office  of  the  town  clerk  of 
the  town.  As  to  the  debt,  therefore,  the  judg- 
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ment  below  must  be  affirmed,  but  as  to  the 
costs  it  must  be  reversed,  the  plaintiffs  below 
not  being  entitled  to  recover  costs,  the  penalty 
to  which  the  defendant  was  liable,  as  found 
by  the  jury,  being  only  $5. 

The  costs  were  awarded  by  the  C.  P.,  under 
the  impression  that  the  plaintiffs  were  entitled 
147*]  to  the  same  by  the  *provisions  of  the 
9th  section  of  the  $50  Act,  Laws  of  1834,  p. 
283,  the  defendant  in  the  suit  against  him  be- 
fore the  justice  for  the  same  cause  of  action 
having  justified  on  a  plea  of  title,  the  justice 
having  suspended  further  proceedings  before 
him,  and  the  plaintiffs  having  commenced 
their  suit  in  the  C.  P.,  where  they  obtained  a 
verdict.  Although  the  language  of  the  Act  of 
1824  is  very  broad,  "  that  in  any  action  where- 
in the  title  to  land  shall  in  anywise  come  in 
question,"  and  a  plea  of  title  is  interposed,  the 
plaintiff  may  commence  his  suit  in  the  C.  P., 
and  if  he  recover  any  damages  in  such  suit  the 
defendant  shall  be  liable  to  pay  to  such  plaint- 
double  costs,  still  the  Act  cannot  be  consid- 
ered as  applying  to  a  case  in  which^a  plea  of 
title  would  be  wholly  irrelevant,  and  where  it 
could  not  possibly  constitute  a  defense.  Such 
was  the  case  here;  the  action  was  by  the  plaint- 
iffs, as  Commissioners  of  Highways,  for  an  ob- 
struction of  a  road  ;  and  the  defendant  plead- 
ed that  the  loom  in  quo  was  his  soil  and  free- 
hold. Had  the  plaintiffs  demurred  to  the  plea, 
they  must  have  had  judgment ;  for  admitting 
the  plea  to  be  true,  it  constituted  no  defense  to 
the  action  ;  for  though  the  fee  of  a  road  may 
be  in  an  individual,  the  rights  of  the  public  in 
it  as  an  easement  cannot  be  invaded,  even  by 
the  owner  of  the  fee,  while  it  is  used  as  a  pub- 
lic highway. 

As  the  plaintiffs  below  were  led  into  the  er- 
ror of  commencing  their  suit  in  the  C.  P.  by 
the  defendants  interposing  a  plea  of  title  be- 
fore the  justice,  and  as  the  Revised  Statutes, 
Vol.  II.,  p.  618,  sec.  31,  have  vested  a  discre- 
tion in  the  court  to  award  costs  to  either  par- 
ty, where  a  judgment  is  reversed  in  part  and 
affirmed  in  part,  I  deem  this  a  proper  case  for 
the  exercise  of  that  discretion ;  and  am,  there- 
fore, of  opinion  that  the  judgment  below 
should  be  reversed  as  to  the  costs,  but  affirmed 
as  to  the  debt,  and  that  single  costs  be  paid  by 
the  plaintiffs  to  the  defendants  in  error. 

Judgment  accordingly. 

Cited  in-6  N.  Y.,  89 ;  84  N.  Y.,  456 ;  11  Barb.,  462  ; 
46  Barb.,  320;  65  Barb.,  213 ;  4  Leg.  Obs.,  19. 


148*]  *  JACKSON,  exdem.  WATSON  ETAL., 

v. 
ESTY. 

Land  Sold  for  Taxes— Title  how  Perfected— No- 
tice of  PurcJiase — Sufficiency  of. 

A  title  to  lands  sold  for  taxes  can  be  perfected 
only  by  Riving  notice  of  the  purchase,  etc.,  to  the 
person  In  the  possession  or  occupancy  of  the  lands 
if  the  lands  be  occupied,  and  producing1  the  certifi- 
cate of  the  Comptroller  that  the  payments  required 
to  be  made  Into  the  Treasury  have  not  been  made. 

A  waiver  of  the  notice  by  an  occupant  having  no 
interest  in  the  property  sold,  is  not  equivalent  to  a 
notice,  the  title  of  the  purchaser  depending  upon  a 
strict  compliance  with  the  requirements  of  the 
statute ;  and  it  was  accordingly  held.  In  this  case, 
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that  the  purchaser  not  having  given  notice,  was 
not  entitled  to  recover  the  possession,  although  he 
showed  an  offer  by  the  occupant  to  purchase. 

Citations— 2  R.  L.,  516,  517 ;  4  Wh.,  79 ;  7  Cow.,  88 ; 
18  Johns.,  442. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Essex  Circuit,  in  Jan.,  1830,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 

The  premises  in  question  were  sold  for  taxes 
and  Apr.  22, 1823,  the  Comptroller  of  the  State 
executed  a  deed  of  the  same  to  M.  Wheeler 
and  W.  McDonald,  pursuant  to  the  sale,  and 
in  compliance  with  a  certificate  of  the  sale  by 
him  given.  The  title  of  Wheeler  was  trans- 
ferred in  June,  1825,  and  that  of  McDonald  in 
May,  ,1827,  to  E.  Watson.  At  the  date  of  the 
Comptroller's  deed  the  premises  in  question 
were  in  the  actual  possesion  and  occupancy  of 
one  Carpenter,  who  held  the  possession  or  bet- 
terments by  a  conveyance  to  himself  and  one 
Day,  but  did  not  claim  title  to  the  land.  In 
June,  1824,  the  defendants  succeeded  to  the 
rights  of  Day  and  Carpenter  by  purchase.  The 
plaintiff  proved  that  Day.  in  1823,  on  being 
informed  of  the  purchase  by  Wheeler  and  Mc- 
Donald, said  he  had  no  title  to  the  land,  and 
expressed  a  wish  to  buy  of  them;  and  also  that 
Esty  proposed  to  purchase  the  premises  of  Wat- 
son,but  that  the  parties  could  not  agree  as  to  the 
price.  This  evidence  was  offered  by  the  plaintiff 
as  equivalent  to  a  waiver  of  the  notice  of  the 
purchase,  etc.,  required  to  be  given  by  pur- 
chasers of  lands  for  taxes, to  the  persons  in  pos- 
session or  occupancy  of  the  lands,  Laws  of 
1819,  p.  254,  sec.  5,  and  which  had  not  been 
given.  It  was  objected  to,  but  received  by  the 
judge,  who  charged  the  jury  that  such  nego- 
tiations amounted  to  a  waiver  of  the  notice,  if 
notice  was  necessary  to  a  mere  naked  posses- 
sor. The  defendant  excepted,  *and  [*149 
the  jury  found  a  verdict  for  the  plaintiff, 
which  the  defendant  now  moved  to  set  aside. 

Mr,  T.  A.  Tomlinson,  for  defendant. 

Mr.  W.  C.  Watson,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  By  the  17th 
section  of  the  Act  for  the  Assessment  and  Col- 
lection of  Taxes,  2  R.  L.,  516,  517,  it  is  made 
the  duty  of  the  Comptroller,  under  certain  cir- 
cumstances, to  sell  lands  for  arrears  of  taxes. 
Upon  the  sale  he  executes  a  certificate,  and  at 
the  expiration  of  two  years  he  gives  to  the  pur- 
chaser a  deed  of  the  lands  purchased,  which 
vests  in  him  an  estate  in  fee  simple.  By  the 
Act  of  1819  it  is  enacted,  that  in  every  case 
of  sale  and  conveyance  for  taxes  thereafter 
to  be  made  by  the  Comptroller  of  Lands  which 
may  at  the  time  of  the  conveyance  be  in 
the  actual  possession  of  any  person,  the  pur- 
chaser shall  serve  a  written  notice,  stating  the 
sale  and  the  amount  necessary  to  be  paid  into 
the  Treasury  within  six  months,  to  redeem  the 
same.  And  in  every  case  of  actual  occupancy 
it  shall  be  necessary  for  the  purchaser,  in  or- 
der to  complete  his  title,  to  show,  by  due  proof, 
that  such  notice  was  duly  given,  and  by  the 
Comptroller's  certificate,  that  the  payment  re- 
quired by  such  notice  has  not  been  made. 

It  is  a  general  rule  that  the  party  who  sets 
up  a  title  must  furnish  the  evidence  necessary 
to  support  it.  If  the  validity  of  a  deed  depends 
on  an  act  in  pais,  the  party  claiming  under 
that  deed  is  as  much  bound  to  prove  the  per- 
formance of  the  act  as  he  would  be  bound  to 

WEND.  7. 


1831 


JACKSON  v.  ANDREWS 


149 


prove  any  matter  of  record  on  which  its  valid- 
ity might  depend.  It  forms  a  part  of  his  title  ; 
it  is  a  link  in  the  chain  which  is  essential  to 
its  continuity,  and  which  it  is  incumbent  on 
•him  to  preserve.  4  Wh.,  79.  Even  the  recit- 
als in  a  deed  of  the  performance  of  the  acts 
necessary  to  validate  the  conveyance  are  not 
sufficient  ;  they  must  be  proved  independent 
•of  the  deed.  7  Cow. ,  88.  Perhaps  a  deed  from 
the  Comptroller  is  an  exception  as  to  this  par- 
ticular, for  the  statute  declares  that  such  con- 
veyance shall  be  conclusive  evidence  that  the 
sale  was  regular,  according  to  the  provisions 
15O*]  of  the  Act ;  but  it  cannot  be  *evidence 
•of  acts  which  were  to  be  done  subsequently. 
The  Comptroller's  certificate  is  the  proper  evi- 
dence, and  perhaps  the  only  evidence,  that 
lands  occupied  at  the  time  of  conveyance  have 
•not  been  redeemed  within  six  months  after  the 
service  of  the  notice,  which  the  purchaser 
must  give.  In  case  of  a  conveyance  by  the 
Comptroller  it  has  been  decided,  18  Johns., 
442,  that  where  there  was  no  tax  due,  the 
"Comptroller's  deed  is  void  and  confers  no  title. 
The  right  to  sell  depends  upon  the  non-payment 
of  the  tax;  the  purchaser  takes,  therefore,  a  con- 
tingent title,  and  where  the  land  is  occupied, 
it  depends  further  upon  a  condition  subsequent 
to  be  performed  by  the  purchaser.  To  com- 
plete a  title  in  such  a  case  it  is  as  necessary  to 
prove  the  service  of  notice  and  the  omission  to 
redeem,  as  it  is  to  prove  the  sale  ;  and  where 
the  fact  of  occupancy  at  the  date  of  the  Comp- 
troller's deed  is  shown,  I  can  see  no  reason  why 
it  is  not  as  necessary  to  produce  the  Comptrol- 
ler's certificate  to  prove  a  failure  to  redeem,  as 
it  i«  to  produce  the  Comptroller's  deed  to  prove 
the  sale  made  by  him.  Both  are  necessary  links 
in  the  chain  of  the  purchaser's  title,  and  both 
these  facts,  like  all  other  facts,  must  be  proved 
by  the  best  evidence  of  which  the  nature  of  the 
•case  admits. 

The  question  then  arises  whether  it  is  neces- 
sary that  the  occupation  must  be  by  the  owner, 
and  whether  the  occupant  can  by  his  acts  dis- 
pense with  the  notice  required  by  statute?  The 
object  of  the  Legislature  was  to  raise  a  revenue 
with  the  least  possible  sacrifice  to  the  citizens. 
The  possessor  of  real  estate  is  bound  to  pay 
the  taxes,  and  when  not  possessed  the  proceed- 
ing must  necessarily  be  against  the  property. 
The  Legislature  foresaw  that  it  might  happen 
that  the  property  might  not  be  occupied  when 
-assessed,  and  yet  be  occupied  when  sold  for 
taxes;  and  that  by  the  mistakes  which  might 
be  made  by  the  returning  officers,  property 
might  be  returned  as  non-resident,  when  in 
truth  it  was  occupied.  They  wisely  provided, 
therefore,  that  the  purchaser  should  ascertain 
the  fact  at  his  peril,  and  give  notice  when  nec- 
essary. The  purchaser  .  must,  therefore,  do 
•every  act  necessary  to  perfect  his  title;  he  must 
not  only  give  notice,  but  he  must  make  proof 
of  that  fact,  and  that  proof  is  the  evidence  upon 
which  the  Comptroller  is  to  act  in  the  last  in- 
151*]  stance.  Now  I  deny  that  *these  acts 
can  be  waived  by  a  person  having  no  interest 
in  the  property,  even  if  they  could  by  the 
former  owner,  on  which  point  it  is  unneces- 
sary to  express  an  opinion.  But  if  the  offer  to 
purchase  be  an  admission  of  title,  what  kind  of 
title  does  it  admit?  Clearly  none  other  than 
the  party  had.  The  lessor  had  an  inchoate  title 
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which  might  be  transferred  by  him  just  as  it  had 
been  transferred  to  him  from  the  original  pur- 
chasers at  the  Comptroller's  sale;  anaif  the  de- 
fendant had  purchased  the  title  of  the  lessor  of 
the  plaintiff,  his  title  would  not  have  been  per- 
fect. Trace  it  ever  so  far,  and  through  ever  so 
many  hands,  whoever  sets  up  this  title  must 
show  that  he  has  complied  with  the  require- 
ments of  the  statute  unless,  indeed,  the  former 
owner  were  to  purchase,  and  then  such  pur- 
chase might  quiet  the  title  because  there  would 
be  no  one  to  disturb  it.  It  is  a  cardinal  prin- 
ciple that  a  man  shall  not  be  devested  of  his  in- 
terest in  his  property  but  by  his  own  acts,  or 
the  operation  of  law;  and  where  proceedings 
are  instituted  to  change  the  title  to  real  estate 
by  operation  of  law,  the  requirements  of  the 
law  under  which  the  proceeding  are  had  must 
be  strictly  pursued.  I  am,  accordingly,  of 
opinion  that  the  offer  by  the  defendant  to  pur- 
chase the  lessor's  title  proved  nothing,  and  that 
the  plaintiff's  title  is  imperfect  and  will  be  until 
he  gives  notice,  and  procures  the  Comptroller's 
certificate  according  to  the  statute. 

A  new  tried  must  be  granted,  with  costs  to  abide 
the  event. 

Cited  in— 15  Wend.,  349 ;  16  Wend.,  553  ;  1  Hill,  141; 
4  Hill,  87;  7  Hill,  25,  434;  H.  &  D.  145;  3  Barb.  Ch.,  5gf 
(49  Am.  Dec.,  209);  ION.  Y.,  332;  12N.Y.,  545;  19  Hun, 
15 ;  21  Hun,  287  ;  2  Barb.,  117  ;  3  Barb.,  343,  365  :  9 
Barb.,  285, 425;  10  Barb.,  475 ;  15  Barb.,  345 ;  23  Barb., 
599 ;  38  Barb.,  76 :  50  Barb.,  643,  644 ;  23  Ind.,  34 ;  60 
111.,  336 ;  46  Am.  Dec..  224  (11  Ala.,  295)  ;  46  Am.  Dec., 
271  (12  Ala.,  617). 


*  JACKSON,  ex  dem.  HENDKICKS,   [*152 

v. 
ANDREWS,  CASE  AND  HUNTINGTON. 

Lis  Pendens — Purchase  of  Land  from  Grantee 
of  Alleged  Fraudulent  Deed — Champerty — 
Adverse  Possession — Joinder  in  Ejectment. 

Where  a  bill  in  chancery  is  filed  by  a  creditor  to 
avoid  a  conveyance  of  land  as  fraudulent,  and 
while  the  suit  is  pending,  and  in  a  course  of  active 
prosecution,  a  purchase  is  made  by  a  third  person 
from  the  grantee  of  the  alleged  fraudulent  deed,  if 
the  deed  sought  to  be  avoided  is  adjudged  fraudu- 
lent, the  deed  of  the  purchaser  is  a  nullity  as  to  the 
title  established  by  the  pending  suit. 

The  purchase  of  land  pending  a  suit  concerning  it 
is  champerty :  the  conveyance  is  absolutely  void, 
even  when  the  purchase  is  bona  fide ;  it  seems,  how- 
ever, the  purchaser  in  such  case  would  not  be  sub- 
jected to  the  penal  consequences  of  the  act. 

A  possession  under  a  void  title  does  not  defeat  the 
operation  of  a  conveyance  on  the  ground  of  the 
premises  being  held  adversely,  for  in  such  case  the' 
possession  is  not  adverse. 

Several  defendants  may  be  joined  in  one  suit  in 
ejectment,  where  the  plaintiff's  title  in  relation  to 
all  is  the  same,  although  their  possessions  may  be 
several  and  not  joint,  each  defendant  may  be  found 
separately  guilty  for  the  part  of  the  premises  in  his 
possession,  and  the  plaintiff  have  judgment  against 
them  severally. 

Citations-1  Johns.,  Ch.,  573 ;  2  Johns.  Ch.,  444 ;  1 
Cas.  in  Ch.,  150;  2  Ch.  Cas.,  115;  1  Ch.  Cas.,  301;  Finch, 
321 ;  1  Vern.,  286,  318,  459 :  2  Vern.,  216 ;  2  P.  Wms., 
482 ;  2  Atk.,  174  ;  3  Atk.,  392 ;  Arab.,  676 ;  11  Ves.,  194; 
2  Ves.  &  B.,  200;  2  Ball  &  B.,  167;  2  Madd.,  189, 190, 324, 
325;  1 R.  L.,  152 ;  8  Johns.,  484;  Moore,  655;  5  Johns., 
278. 

rpHIS  was  an  action  of  ejectment  tried  at  the 
-L  Cortland  Circuit  in  June,  1829,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

Title  was  shown  in  the  lessor  of  the  plaintiff 
to  the  premises  in  question,  being  part  of  lot 
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No.  60,  Homer,  under  a  sheriff's  sale  by  virtue 
of  an  execution  issued  on  a  judgment  obtained 
by  the  lessor  of  the  plaintiff  against  Abraham 
Franklin  and  others,  docketed  May  28,  1808. 
Lot  No.  60,  Homer,  was  conveyed  by  the 
sheriff  of  Cortland  in  pursuance  of  such  sale 
by  deed,  bearing  date  Nov.  15,  1821,  to  Hen- 
dricks, the  lessor,  and  to  Elisha  Tibbits  ;  and 
July  5, 1826,  Tibbits  conveyed  all  his  interest 
in  the  lot  to  Hendricks.  The  defendants  being 
admitted  to  be  in  possession  in  severally  of  dis- 
tinct parcels  of  the  lot  at  the  commencement 
of  the  suit,  the  plaintiff  rested. 

The  defendants  admitting  Abraham  Frank- 
lin to  be  the  common  source  of  title  to  both 
parties,  produced  an  exemplification  of  the  rec- 
ord of  a  deed,  bearing  date  "  the  twenty-ninth 
day  of  March,  in  the  year  of  our  Lord  one  thou- 
153*]  sand  eight  hundred,  *and  between 
Abraham  Franklin  of,  etc.,  of  the  first  part, 
and  Henry  Franklin  of,  etc.,  of  the  second 
part,"  whereby,  for  the  consideration  of  $3,000 
No.  60,  Homer,  and  various  other  tracts  of  land 
are  conveyed  in  fee  to  the  grantee.  This  deed 
purported  to  have  been  acknowledged  before 
a  proper  officer  Mar.  29,  1808,  and  to  have  been 
recorded  in  the  clerk's  office  of  the  County  of 
Onondaga  Apr.  21,  1808.  Having  produced 
this  evidence,  the  defendants  insisted  that  the 
title  of  Abraham  Franklin  having  been  de- 
vested  in  1800,  and  the  judgment  under  which 
the  plaintiff  claimed  not  having  been  docketed 
until  1808,  the  plaintiff  was  not  entitled  to  re- 
cover. 

To  destroy  the  effect  of  this  evidence,  the 
plaintiff  produced  a  decree  in  chancery,  made 
Jan.  20,  1817,  whereby  certain  conveyances  of 
real  estate  from  Abraham  Franklin  to  Henry 
Franklin,  made  in  Feb.  and  Mar.,  1808,  were 
adjudged  to  have  been  fraudulently  executed, 
and  were  declared  to  be  null  and  void  in  law. 
This  decree  was  made  in  a  suit  in  chancery 
in  which  Hendricks,  the  lessor  of  the  plaintiff 
was  complainant  and  Abraham  Franklin,Henry 
Franklin  and  others,  were  defendants.  In  the 
bill,  which  was  filed  June  3,  1809,  the  plaintiff 
charged  that  he  was  a  judgment  creditor  of 
Abraham  Franklin,  to  a  large  amount;  that 
Abraham  Franklin  had  fraudulently  conveyed 
away  his  real  estate,  specifying  some  of  the 
conveyances  made  by  him,  and  alleging  that 
he  could  not  specify  all;  that  he  had  issued  exe- 
cution on  his  judgment,  and  could  not  obtain 
satisfaction  by  reason  of  such  fraudulent  trans- 
fers, and  praying  a  discovery  of  the  convey- 
ances made  to  Henry  Franklin,  and  that  the 
same  might  be  avoided,  etc.  In  the  answer  of 
Henry  Franklin  he  admitted  that  Abraham 
Franklin,  by  deed,  bearing  date  Mar.  29, 1808, 
for  the  consideration  of  $3,000,  conveyed  to 
him  lot  No.  60,  Homer,  and  various  other 
tracts,  and  that  such  deed  was  acknowledged 
Mar.  29,  1808,  and  recorded  Apr.  21,  1808,  in 
the  clerk's  office  of  the  County  of  Onondaga, 
which  conveyance  he  alleged  was  executed  to 
him  to  secure  him  for  a  debt  due  to  him,  and 
to  indemnify  him  for  certain  responsibilities 
154*]  assumed  for  Abraham  Franklin.  *The 
decree  avoided  such  conveyances  as  were  ad- 
mitted in  the  pleadings  to  have  been  executed. 

The  defendants  now  produced  a  deed  from 
Henry  Franklin,  bearing  date  Nov.  10,  1810, 
whereby,  for  the  consideration  of  $1,600,  he 
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conveyed  lot  No.  60,  Homer,  to  J.  N.  Cush- 
man,  and  deduced  title  to  themselves,  from 
Cushman  to  the  several  portions  possessed  by 
them  and,  as  the  case  states,  offered  to  show 
an  adverse  possession  of  more  than  20  years 
before  suit  brought,  by  proving  that  they  .more 
than  20  years  before  suit  brought,  were  respect- 
ively in  possession  of  the  premises  in  question, 
but  disclaiming  to  have  any  right  or  pretense 
of  right  to  such  possession,  other  than  that  de- 
rived through  the  deed  from  Abraham  Frank- 
lin to  Henry  Franklin  ;  insisting  that  the  said 
deed  having  been  recorded  as  a  deed  bearing 
date  in  1800,  and  prior  to  the  docketing  of  the 
judgment  in  favor  of  the  lessor,  and  the  de- 
fendants having  purchased  on  the  faith  of  that 
record,  they  were  entitled  to  protect  themselves 
under  it  as  a  deed  of  that  date;  which  evidence 
thus  offered  to  be  given  was  objected  to,  and 
rejected.  The  defendants  having  shown  that 
July  5,  1826,  and  since,  they  were  in  posses- 
sion of  several  and  distinct  portions  of  lot  No. 
60,  in  severally,  and  this  action  having  been 
brought  against  them  jointly,  insisted  that  the 
plaintiff  was  not  entitled  to  a  verdict,  or  if  en- 
titled, that  a  verdict  could  be  rendered  against 
only  one  of  the  defendants,  and  that  the  plaint- 
iff was  bound  to  make  his  election  ;  and  they 
further  insisted,  that  being  in  possession,  hold- 
ing adversely  at  the  date  of  the  deed  from  Tib- 
bits  to  the  lessor,  that  deed  was  void  and,  con- 
sequently, the  plaintiff,  if  entitled  to  recover, 
could  recover  but  a  moiety  of  the  premises 
claimed.  Under  the  direction  of  the  judge  a 
verdict  was  entered  against  each  of  the  de- 
fendants for  the  premises  in  his  separate  pos- 
session, subject  to  the  opinion  of  this  court 
upon  the  question  whether  the  plaintiff  was 
entitled  to  recover ;  and  if  so,  whether  he 
should  recover  the  whole  or  only  a  moiety  of 
the  premises  in  question. 

Mr.  J.  A.  Collier,  for  the  plaintiff.  The 
deed  to  Henry  Franklin  having  been  declared 
void  by  a  decree  in  chancery,  and  the  title  of 
the  defendants  derived  from  him  having  been 
acquired  *during  the  pendency  of  the  [*155 
suit  prosecuted  for  the  avoidance  of  that  deed, 
their  conveyances  also  are  void  and  inoperative. 
The  suit  in  chancery  was  notice  to  all  the 
world,  and  the  defendants,  holding  the  title  of 
Henry  Franklin,  are  in  no  better  situation  than 
he  would  have  been  in  had  he  not  conveyed. 
The  conveyances  to  the  defendants  during  the 
pendency  of  the  suit  being  absolutely  void, 
conferred  not  even  a  colorable  title  to  sustain 
the  defense  of  an  adverse  holding;  consequent- 
ly, there  was  nothing  to  prevent  the  operation 
of  the  deed  from  Tibbits  to  Hendricks  :  by  the 
purchase  the  defendants  became  quasi  tenants 
to  Hendricks  and  Tibbits.1  Although  the  suit 
was  joint,  the  plaintiff  is  entitled  to  recover 
against  each  defendant  the  premises  in  his  sep- 
arate possession. 

Mr.  J.  A.  Spencer,  for  the  defendants. 
The  defendants  ought  not  to  be  considered 

1.— In  Bacon,  ex  dom.  Howe,  v.  Smith,  decided  IQ 
May  Term,  1830,  it  was  decided  that  a  possession  un- 
der a  sheriff's  sale  on  a  fraudulent  judgment  was 
not  adverse,  so  as  to  avoid  a  conveyance  from  a  pur- 
chaser under  a  hona  fide  Judgment  of  a  third  person; 
that  the  possession  of  the  tenant  was  as  the  posses- 
sion of  the  defendant,  the  party  to  the  fraudulent 
Judgment,  who  after  the  sale  under  the  bona  fide 
.j  inlifmriit  was  Quasi  tenant  to  the  purchaser. 
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purchasers  pendents  lite;  the  bill  does  not  speci- 
fy and  charge  the  deed  under  which  they  de- 
rive title  as  having  been  fraudulently  executed; 
the  defendants  were  not  parties  to  the  suit,  and 
there  is  no  pretense  that  they  had  actual  knowl- 
edge of  its  existence.  On  the  contrary,  the  deed 
to  Henry  Franklin  of  lot  No.  60  bears  date  in 
1800,  and  the  deeds  charged  as  fraudulent  are 
alleged  to  have  been  executed  in  1808 and  1809; 
they  may,  therefore,  well  be  considered  as  bona 
fide  purchasers.  At  all  events,  at  the  date  of 
the  deed  f rom  Tibbits  to  Hendricks.the  defend- 
ants held  adversely  under  color  of  title.and  the 
plaintiff,  if  entitled  to  recover,  can  recover  but 
a  moiety  of  the  defendants'  possessions.  Be 
sides,  he  can  recover  against  but  one  of  the 
defendants,  having  failed  in  showing  a  joint 
possession.  The  defendants  are  not  joint  tres- 
passers. If  the  plaintiff  recover  against  all, 
they  may  be  subjected  to  a  joint  action  for 
mesne  profits,  although  it  is  admitted  that  their 
possessions  are  separate  and  distinct ;  each  one 
holding  in  severally  the  land  in  his  separate 
possession. 

156*J  *Mr.  Cottier,  in  reply.  In  the  action 
for  mesne  profits,  each  defendant  will  be  liable 
only  for  the  premises  in  his  separate  possession. 
If  a  joint  action  is  prosecuted,  separate  dam- 
ages may  be  assessed.  As  to  the  want  of  notice 
that  the  bill  was  filed  to  avoid  the  deed  under 
which  the  defendants  claim, although  not  spec- 
ified in  the  bill,  it  is  particularly  set  forth  in 
the  answer.  The  suit  was  notice  sufficient  to 
put  them  on  inquiry,  and  by  reference  to  the 
pleadings,  it  would  have  been  seen  that  the 
title  under  which  they  purchased  was  part  of 
the  matter  in  controversy. 

By  the  Court,  Sutherland,  J.  The  first 
inquiry  in  this  case  is  as  to  the  effect  of  the 
proceedings  in  chancery,  instituted  by  the  les- 
sor of  the  plaintiff,  upon  the  rights  of  the  par- 
ties. It  is  not  pretended  that  Henry  Franklin 
had  any  other  title  to  these  premises  than  such 
as  he  acquired  by  the  deed  from  Abraham 
Franklin  ;  and  that  deed  was  expressly  ad- 
judged and  pronounced  to  have  been  void  on 
the  ground  of  fraud  ;  not  incidentally  and  col- 
laterally, but  in  a  proceeding  instituted  in 
proper  form  and  with  proper  parties,  for  the 
express  purpose  of  testing  its  validity.  Again; 
the  conveyance  from  Henry  Franklin  to  Gush- 
man  was  made  in  Nov.,  1810,  while  the  suit  in 
chancery  against  the  grantor,  calling  in  ques- 
tion his  title  to  this  identical  property,  was 
pending  and  in  a  course  of  active  and  perse- 
vering litigation.  This  conveyance  was  void 
on  the  ground  of  a  lis  pendens.  A  Its  pendens 
duly  prosecuted  is  notice  to  a  purchaser,  so  as 
to  affect  and  bind  his  interest.  The  conveyance 
is  so  far  a  nullity,  that  it  cannot  avail  the  party 
against  the  title  established  by  the  pending  suit. 
This  subject  is  very  elaborately  considered  by 
Chancellor  Kent,  in  Murray  v.  BaUou,  1  Johns. 
Ch.,  573,  and  Murray  v.  LyUmm,  2  Id.,  444, 
where  all  the  cases  are  reviewed,  and  the  wis- 
dom and  policy  of  the  rule  are  vindicated  with 
treat  learning  and  ability.  1  Cas.  in  Ch.,  150; 
Ch.  Cas.,  115  ;  1  Id.,  301;  Rep.  t.  Fincb.,321; 

1  Vern.,  286,  318,  459;    2  Id.,  216;  2  P.Wms., 
482  ;  2  Atk.,  174  ;  3  Id.,  392  ;  Arab.,  676  ;  11 
Ves.,  194  ;  2  Ves.  &  B.,  200 ;  2  Ball  &B.,  167; 

2  Madd.  Ch.,  189,  190,  324,  325. 
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The  purchase  of  land  pending  a  suit  concern- 
ing it,  is  champerty  under  the  Statute,  1  R.L., 
172.  This  was  expressly  *adjudged  in  [*  15  7 
Jackson  v.  Ketchum,  8  Johns., 484,and  in  Mowre 
v.  Weaver,  Moore,  655.  The  conveyance  in 
such  a  case  is  absolutely  void,  even  where  the 
purchase  is  bona  fide,  although  the  party  will 
not  be  subjected  to  the  penal  consequences  of 
the  act.  The  conveyance  from  Abraham  to 
Henry  Franklin,  and  from  Henry  to  Cushman, 
must,  therefore,  be  considered  as  out  of  the 
case,  so  far  as  they  are  relied  upon  as  establish- 
ing a  paper  title  in  the  defendants. 

The  next  inquiry  is,  whether  the  evidence  of 
adverse  possession  offered  by  the  defendants 
should  have  been  received.  The  case  states 
that  the  defendants  offered  to  show  an  adverse 
possession  of  more  than  20  years,  by  proving 
that  more  than  20  years  before  the  action 
brought,  they  were,  respectively,  in  possession 
of  the  premises  in  question  ;  but  disclaiming 
to  have  any  right  or  pretense  of  right  to  such 
possession,  other  than  that  derived  through  the 
before  mentioned  deed  from  Abraham  to  Hen- 
ry Franklin  ;  insisting  that  the  said  deed  hav- 
ing been  recorded  as  a  deed  bearing  date  in 
1800,  and  prior  to  the  docketing  of  the  judg- 
ment in  favor  of  the  lessor,  and  the  defendants 
having  purchased  on  the  faith  of  that  record, 
they  were  entitled  to  protect  themselves  under 
it  as  a  deed  of  that  date.  This  evidence  was 
objected  to  by  the  plaintiff's  counsel,  and  re- 
jected by  the  judge.  It  is  difficult  to  under- 
stand from  this  statement  the  precise  nature  of 
the  proof  of  adverse  possession  offered  by  the 
defendants.  There  can  be  very  little  doubt 
that  the  deed  from  Abraham  to  Henry  Frank- 
lin was  actually  given,  and  was  intended  to 
have  borne  date  in  1808.  It  was  acknowledged 
Mar.  29,  and  recorded  Apr.  21  of  that  year.  I 
do  not  perceive  how  the  defense  of  adverse 
possession  can  be  affected  by  the  circumstance 
(admitting  such  to  have  been  the  fact),  that 
upon  the  record  it  appeared  to  have  been  given 
in  1800.  It  certainly  was  not  recorded  until 
Apr.,  1808,  and  prior  to  that  time  the  defend- 
ants could  not  have  been  misled  by  it  ;  and 
their  subsequent  entry  cannot  be  carried  by 
relation  back  to  the  period  when  they  supposed 
that  deed  was  given,  for  the  purpose  of  aiding 
or  establishing  an  adverse  possession.  So  far 
as  I  understand  the  nature  of  the  evidence  of- 
fered, it  was  properly  rejected. 

*If  the  possession  of  the  defendants  [*15H 
was  not  originally  adverse,  then  it  had  not 
become  so  in  1826,  when  Tibbets  conveyed 
his  interest  in  the  premises  to  the  lessor ;  so 
that  the  lessor  is  entitled  to  recover  the  whole 
of  the  premises,  and  not  a  moiety,  if  he  can 
recover  at  all. 

The  case  of  Jackson  v.  Wood,  5  Johns. ,  278, 
sanctions  the  practice  of  uniting  several  de- 
fendants in  ejectment  in  one  suit,  where  the 
plaintiff's  title  in  relation  to  all  is  the  same,  al- 
though their  possessions  may  be  several,  and 
not  joint.  The  jury  in  that  case  found  each 
defendant  separately  guilty,  as  to  that  part  of 
the  premises  in  his  possession,  and  not  guilty 
as  to  the  other  parts  possessed  by  the  other  de- 
fendants; and  it  was  held  that  the  plaintiff  was 
entitled  to  judgment  against  all  the  defendants 
severally,  according  to  the  verdict.  The  ver- 
dict in  this  case  is  in  the  same  form.  This 
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practice  was  also  recognized  in  Jackson  v.  Sco- 
viUe,  5  Wend.,  96. 

The  plaintiff  must  have  judgment  accordingly. 

Cited  in— 11  Wend.,  446,  456;  21  Wend.,  599;  24 
Wend.,  611 ;  8  Paige,  189 ;  48  N.  Y.,  608 ;  15  Barb.,  522. 


BANK  OF  ROCHESTER  v.  BO  WEN  ET  AL. 

Negotiable  Paper — Power  of  One  Partner  to  Bind 
the  Firm  as  Surety  of  Third  Party. 

A  promissory  note  discounted  by  a  bank  having 
a  partnership  name  subscribed  to  it,  by  one  of  the 
members  of  the  firm  as  surety  for  another  person, 
cannot  be  enforced  against  the  firm,  where  the  fact 
of  such  suretyship  is  known  to  the  cashier  of  the 
bank;  unless  it  be  shown  that  the  partnership  name 
was  subscribed  by  one  partner,  with  the  consent  of 
the  other,  or  that  the  act  was  subsequently  ratified, 
there  can  be  no  recovery. 

Citations— 16  Johns.,  34 ;  19  Johns.,  154 ;  1  Wend., 
529;  18  Johns.,  459. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Monroe  Circuit,  in  Mar.,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  on  a  promissory  note  for  $300, 
payable  to  the  plaintiffs;  the  makers  of  the 
note  were  P.  Bowen,  H.  Bissell,  D.  C.  West, 
and  a  mercantile  firm  transacting  business  un- 
der the  name  and  firm  of  "Aldrich  &  Searle." 
The  note  was  signed  by  Bowen,  Bissell  and 
West,  and  the  name  of  the  firm  of  "Aldrich  & 
Searle"  was  subscribed  by  Aldrich,  one  of  the 
firm.  The  note  was  made  to  obtain  a  loan  at 
159*]  the  Rochester  *Bank  for  the  benefit  of 
Bowen,  which  was  known  to  the  cashier  of  the 
Bank  with  whom  Bowen  negotiated  for  the 
loan,  and  it  was  discounted  by  the  Bank  and 
the  money  received  by  Bowen.  There  was  no 
evidence  "of  any  authority  from  Searle  to  Al- 
drich to  subscribe  the  partnership  name  to  the 
note,  or  of  any  subsequent  ratification  by  him. 
The  judge  charged  the  jury  that  if  they  should 
be  of  opinion  that  the  partnership  name  of  Al- 
drich &  Searle  was  subscribed  by  Aldrich, 
without  the  knowledge  or  consent  of  Searle, 
as  surety  for  Bowen,  they  must  find  for  the 
defendants.  The  jury  found  for  the  plaintiffs, 
and  the  defendants  now  moved  to  set  aside  the 
verdict. 

Mr.  E.  Griffin,  for  defendants. 

Mr.  G.  H.  Mumford,  for  plaintiffs. 

By  the  Court,  Nelson,  J.  The  cashier  of  the 
Bank,  who  must  be  considered  the  agent  of 
the  plaintiffs,  states,  expressly,  that  the  loan 
was  negotiated  by  Bowen,  one  of  the  defend- 
ants; that  he  procured  the  note,  and  that  the 
money  was  placed  to  his  credit  in  the  Bank, 
which  was  afterwards  drawn  out  by  him  upon 
his  own  check;  that  he  considered  the  note 
Bowen's  at  the  time  of  the  negotiation  and 
loan.  This  testimony,  unexplained  and  un- 
•contradicted,  was,  undoubtedly,  sufficient  to 
repel  the  prima  facie  inference  that  the  firm  of 
"Aldrich  &  Searle"  were  principals  to  the  note, 
and  imposed  upon  the  plaintiffs  the  burden  of 
proving  affirmatively,  either  that  Aldrich  & 
Searle  were  interested  in  the  loan,  or  that 


NOTE.— Partnership— Power  of  one  partner  to  bind 
the  firm,  aximrety  nf  a  third  party.  See,  Foot  v.  Sabln, 
19  Johns.,  155,  note. 


Searle  consented  to  become  security  for  the 
same.  The  principles  of  law  applicable  to  the 
facts  in  this  case  have  been  clearly  defined  by 
adjudged  cases.  Dob  v.  Halsey,  16  Johns.,  34; 
Foot  v.  Sabin,  19  Id.,  154 ;  Laverty  v.  Burr,  1 
Wend.,  529. 

The  rule  protecting  partnership  property  or 
funds  from  appropriation  to  the  payment  of 
the  separate  debts  of  one  of  the  partners,  and 
prohibiting  partnership  security  from  being 
pledged  to  third  persons,  without  the  consent 
of  all  the  partners,  is  j.ust  and  salutary,  and 
should  be  strictly  enforced.  Here  the  agent 
of  the  plaintiffs  swears  to  the  fact  that  the 
loan  was  for  *the  benefit  of  Bowen,  [*16O 
and  that  he  knew  it  at  the  time  it  was  made  ; 
and  there  is  nothing  in  the  case  to  contradict 
it.  We  need  not  cite  authorities  to  show  that 
the  knowledge  of  the  agent  is  equivalent  to  a 
knowledge  by  the  plaintiffs. 

A  joint  and  subsisting  indebtedness  in  all 
the  defendants  must  be  shown,  Robertson  v. 
Smith,  18  Johns.,  459;  and  the  plaintiffs  hav- 
ing failed  in  showing  such  indebtedness,  I  am 
of  opinion  that  the  jury  erred,  and  that  there 
ought  to  be  a  new  trial,  on  payment  of  costs. 
The  charge  of  the  judge  is  unobjectionable. 

New  trial  granted. 

Cited  in— 14  Wend.,  138,  145, 157  ;  15  Wend.,  366 ;  18 
Wend.,  477,  485;  2  Abb.  App.  Dec.,  116;  3  Trans.  App., 
220 ;  21  Hun,  182 ;  15  Barb.,  516 ;  6  Abb.  N.  S.,  346 ;  45 
Super.,  101 ;  7  Daly,  371 ;  3  Dill.,  52 ;  37  Cal.,  117-120 ; 
35  Am.  Rep.,  92  (17  Fla.,  111). 


NICHOLS  &  LUCE  v.  GOLDSMITH. 

Negotiable  Paper — Note  Payable  at  Particular 
Place — Evidence  of  Demand  and  Notice — Suf- 
ficiency of— New  Trial. 

It  is  sufficient  evidence  of  demand  of  payment 
and  of  refusal  to  pay  a  note  payable  at  a  particular 
place,  If  the  note  be  left  there,  and  no  funds  are 
provided  to  take  it  up. 

The  memorandum  of  a  deceased  cashier  of  a  bank, 
who  frequently  notified  indorsers  of  non-payment 
of  notes  in  the  name  of  the  acting  notary  of  the 
bank,  that  on  a  certain  day  he  sent  notice  by  mail 
to  an  indorser,  was  held  to  be  competent  and,  prima 
facie,  sufficient  evidence  to  charge  the  indorser. 

Where  evidence  is  competent,  if  uncontradicted, 
it  is  suflttcient  to  warrant  a  verdict ;  and  where  the 
judge,  on  such  evidence,  directs  a  verdict,  instead  of 
submitting  the  question  of  the  sufficiency  of  the  ev- 
idence to  the  jury,  a  new  trial  will  not  be  granted. 

Citations— 13  Mass.,  558, 559;  2  H.  Bl.,  510;  20  Johns., 
172;  2  Wend..  369,  513;  15  Mass.,  380;  3  Camp..  305, 
379 ;  1  Stark.  Ev.,  315-318. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Tompkins  Circuit,  in  Jan.,  1830,  before 
the  Hon.  Samuel  Nelson,  then  one  of  the  Cir- 
cuit Judges. 

The  defendant  was  sued  as  the  indorser  of 
a  promissory  note,  dated  Apr.,  12,  1824,  pay- 
able 88  days  after  date,  at  the  Newburgh 
Branch  Bank,  at  Ithaca.  The  note  was  left 
at  the  Bank  for  collection,  and  on  the  day  it 
fell  due,  there  were  no  funds  provided  and 
left  at  the  Bank  for  its  payment,  either  by  the 
drawer  or  any  other  person.  The  evidence  of 
notice  of  non-payment  was  a  memorandum  on 
the  back  of  the  note  in  these  words:  "Noticed 
indorser  by  mail,  to  Elmira.  Tioga  County, 
July  13.  1824.  for  Chs.  Humphrey,  C.  W.  C.," 
which  *was  proved  to  be  in  the  hand-  [*161 
writing  of  Charles  W.  Conner,  who,  at  the 
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date  of  the  memorandum,  was  cashier  of  the 
Bank  at  Ithaca,  and  in  the  habit  of  giving  no- 
tice of  protest  to  indorsers  of  notes  discounted 
at  the  Bank,  or  left  there  for  collection. 
Charles  Humphrey,  in  1824,  was  a  public  no- 
tary, and  usually  did  the  notarial  business  of 
the  Bank,  but  Conner  frequently  notified  in- 
dorsers in  the  name  of  Humphrey.  The  de- 
fendant in  1824  resided  at  Elmira,  in  the 
County  of  Tioga,  and  Conner,  at  the  time  of 
the  trial,  was  dead.  It  was  objected,  on  the 
part  of  the  defendant,  that  demand  and  non- 
payment of  the  note  by  the  drawer  and  notice 
to  the  indorser  were  not  sufficiently  proved. 
The  judge  overruled  the  objections,  and  di- 
rected the  jury  to  find  a  verdict  for  the  plaint- 
iffs, which  they  did  accordingly.  The  defend- 
ant now  moves  to  set  aside  the  verdict. 

Mr.  T.  North,  for  defendant.  It  was  not 
shown  that  Conner  was  the  authorized  agent, 
either  of  the  Bank  or  of  the  holders  of  the  note, 
to  give  notice.  If  he  acted  for  the  notary,  it  is 
to  be  presumed  entries  of  his  doings  as  such 
substitute  were  made  in  the  books  of  the  no- 
tary, who,  or  his  books,  should  have  been  pro- 
duced. Entries  of  deceased  persons  are  admit- 
ted in  cases  of  this  kind  only  where  they  are 
made  in  the  usual  course  of  business,  in  books 
regularly  kept  for  that  purpose.  1  Salk.,  268; 
Bull.  A'.  P.,  282;  Peake  Ev.,  14,  n.  c.  Much 
more  credit  is  due  to  entries  made  in  books  in 
the  usual  course  of  business,  which  are  a  con- 
tinued register  of  transactions,  made  in  their 
order  at  the  time,  than  to  single  detailed  mem- 
orandums, evincing  little  care,  and  which  have 
no  connection  with  other  entries,  showing  the 
time  when  they  must  have  been  made.  The 
memorandum  of  a  notary  in  relation  to  his  of- 
ficial acts  rests  on  different  grounds  from  that 
of  a  private  individual.  The  notary  is  a  pub- 
lic officer,  acting  under  the  sanction  of  an  oath. 
In  the  cases  of  Hattiday  v.  Martinet,  20  Johns. , 
169;  Butler  v.  Wright,  2  Wend.,  369,  and  Hart 
v.  Wilson.  Id.,  513,  the  entries  had  been  made 
by  notaries  in  registers  kept  by  them  for  that 
purpose.  So  in  the  case  of  Welsh  v.  Barrett, 
15  Mass.,  380,  the  entry  proved  was  the  entry 
of  an  agent  of  the  Bank,  whose  duty  it  was,  by 
162*]  an  express  by-law,  *to  keep  entries  of 
his  doings  in  respect  to  notices,  etc.  Besides, 
the  judge  ought  not  to  have  directed  the  jury 
to  find  for  the  plaintiffs,  but  should  have  sub- 
mitted to  them  the  question  of  the  sufficiency 
of  the  evidence.  3  Wend.,  102. 

'//•.  Ben.  Johnson,  for  plaintiffs,  relied  on 
2  Phil.  Ev.,  21,  c.  ;  3  Camp.,  379  ;  4  Id.,  193  ; 
20  Johns.,  146,  168  ;  Stark.  Ev.,  part  1,  73,  n. 

1  ;  part  2,  316-320;  17  Mass.,  453;  1  Pick.,  401; 

2  Stark.  Ev.,  266,  469 ;  5  Johns.,  375. 

By  the  Court,  Savage,  Ch.  J.  The  facts 
not  positively  proven, are  demand  of  the  maker 
and  notice  to  the  indorser,  and  the  question  is, 
whether  the  evidence  which  was  given  was, 
under  the  circumstances,  sufficient.  1.  As  to  de- 
mand of  payment:  "The  general  rule  is,  that  a 
demand  must  be  made  on  the  maker  of  the 
note  on  the  day  it  falls  due.  The  exception  is, 
that  when  the  note  is  payable  at  a  particular 
place,  such  demand  need  not  be  made,  if  the 
holder,  or  any  one  for  him,  is  at  the  place  with 
the  note,  so  that  he  may  receive  the  money  and 
give  up  the  note."  13 Mass.,  558,  559.  In  Saun- 
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derson  v.  Judge,  2  H.  Bl.,  510.  it  was  held  that 
a  demand  need  not  be  personal,  but  may  be  at 
the  house  of  the  maker,  or  the  place  which  he 
appoints  to  make  payment  ;  and  that  as  they 
at  whose  house  it  was  to  be  paid  were  them- 
selves the  holders,  it  was  a  sufficient  demand 
for  them  to  turn  to  their  books  and  see  the 
maker's  account  with  them,  and  a  sufficient  re- 
fusal to  find  that  he  had  no  effects  in  their 
hands.  Such  was  the  evidence  in  this  case,  and 
according  to  these  cases  it  was  sufficient.  2.  As 
to  the  notice:  A  protest  in  this  case  was  unnec- 
essary. It  has  been  decided  in  this  court  that 
the  written  memorandum  made  by  a  notary, 
who  died  before  the  trial,  may  be  given  in  ev- 
idence to  prove  demand  and  notice  of  non  pay- 
ment. Hattiday  v.  Martinet,  20  Johns.,  172  ;  2 
Wend.,  369,  513.  In  HaUiday  v.  Martinet,  this 
court  adopt  the  language  of  the  Supreme  Court 
in  Mass.,  in  Welsh  v.  Barrett,  15  Mass.,  380  : 
"That  what  a  man  has  done  and  committed  to 
writing,  when  under  obligation  to  do  the  act, 
it  being  in  the  course  of  the  business  he  has 
undertaken,  and  he  being  dead,  there  seems  to 
be  no  danger  in  submitting  to  the  consideration 
*of  a  jury."  In  that  case  the  court  per-  [*163 
mitted  the  memorandum  of  the  messenger  of 
a  bank,  he  being  dead,  to  be  received  in  evi- 
dence, to  prove  demand  on  the  maker,  and  no- 
tice to  the  indorser  of  a  note  left  for  collection. 
So.  too,  memoranda  made  by  clerks  in  the  usu- 
al course  of  their  business,  have  been  received 
as  evidence  of  the  facts  stated  in  those  memo- 
randa, where  the  clerks  who  made  them  are 
dead.  3  Camp.,  305,  379  ;  1  Stark.  Ev.,  SIS- 
SIS. 

The  evidence  offered  was  competent  &ndpri- 
ma  facie,  sufficient.  There  is  very  little  danger 
to  be  apprehended  from  such  testimony,  as  the 
opposite  party  may  rebut  it,  if  it  is  incorrect. 
Being  competent  evidence,  if  uncontradicted, 
it  is  sufficient  to  warrant  the  verdict  of  the  jury. 

Motion  for  new  trial  denied. 

Note—What  is  sufficient  demand.  Cited  in— H.  &D., 
121 ;  16  Barb.,  149 :  2  T.  &  C.,  122 ;  12  Abb.  Pr.,  HI. 

Evidence— Memorandum  of  deceased  person.  Cited 
in— 16  Wend.,  595 ;  2  Hill,  538  ;  4  Hill.  131;  3  N.  Y.,  445; 
31  N.  Y.,  121 :  51  N.  Y.,  91 ;  9  Hun,  241 ;  9  Barb.,  401 ; 
48  Barb.,  155 :  63  Barb.,  116. 

Verdict  directed  when.  Cited  in— 8  N.  Y.,  75;  4  Barb., 
518 ;  14  Barb.,  304;  Edm.,  97;  5  Duer,  599  ;  29  Wis.,  165. 


BENNET  ET  AL.  v.  KENNEDY. 

Real  Property — Bond  by  Purchaser  not  to  "Per- 
mit" Ditch  to  be  Dug — Renders  Purchaser  Li- 
able for  Acts  of  Subsequent  Orantee. 

Where  a  grantee,  on  obtaining  a  conveyance  of 
land,  entered  into  a  bond  binding-  himself  that  he 
would  not  suffer  or  permit  a  canalor  ditch  to  be  cut 
or  dug  across  the  premises  conveyed  to  him,  for  the 
accommodation  of  a  grist-mill  thereafter  to  be 
erected,  and  he  subsequently  conveyed  the  premises 
to  a  third  person,  who  did  cut  a  canal  across  the 
premises  for  the  accommodation  of  a  grist-mill,  it 
was  held  that  such  canal  must  be  considered  as  cut 
by  the  permission  of  the  obligor,  he  having  con- 
veyed the  land  without  any  reservation  or  restric- 
tton.and  that  he  was  liable  for  a  breach  of  his  bond. 

rpHIS  was  an  action  of  debt  on  a  bond,  in  the 
-L  penalty  of  $500,  bearing  date  July  31,  1816, 
executed  by  the  defendant  to  Joseph  Bennet, 
the  ancestor  of  the  plaintiffs,  whereby  the  de- 
fendant bound  himself  not  to  permit  a  canal 
or  ditch  to  be  cut  or  dug  across  certain  lands 
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conveyed  to  him  by  Bennet  on  the  day  of  the 
execution  of  the  bond,  for  the  accommodation 
of  any  grist-mill  thereafter  to  be  erected  ;  Ben- 
net  being,  at  the  date  of  the  conveyance  to  the 
defendant,  the  owner  of  an  undivided  half  of 
a  grist-mill,  situate  on  the  lot  of  which  the 
premises  conveyed  were  a  part.  The  breach  as- 
signed was  that  the  defendant  did,  May  1, 1827. 
164*]  permit  a  canal  *or  ditch  through  the 
lands  conveyed  to  him  to  be  dug  for  the  accom- 
modation of  a  grist-mill ;  and  it  was  averred 
"that  a  grist-mill  was  erected,  whereby  the 

Slaintiff's  mill  and  inheritance  were  injured. 
t  was  proved  upon  the  trial,  that  in  1824  the 
defendant  conveyed  the  premises,  without  res- 
ervation as  to  the  use  of  the  land,  to  one  Row- 
ley, who,  in  like  manner,  without  reservation, 
conveyed  in  1825  to  one  Kenyon,  who  erected 
a  grist-mill  near  the  premises,  and  dug  a  canal 
for  the  accommodation  of  his  mill  across  the 
premises  originally  conveyed  to  the  defendant, 
and  evidence  was  given  of  the  consequent  in- 
jury to  the  plaintiffs  in  loss  of  custom.  The 
defendant  gave  in  evidence  a  patent  from  the 
State  of  the  premises  purchased  by  him  of  Ben- 
net,  bearing  date  in  1824;  but  it  appeared  that 
such  grant  was  accepted  by  the  advise  of  Ben- 
net,  the  premises  being  claimed  as  escheated 
lands,  and  that  Bennet  had  agreed  to  pay  the 
expense  of  procuring  title  from  the  Sate.  The 
jury  found  a  verdict  for  the  plaintiffs  for  the 
debt,  and  assessed  the  damages  at  six  cents, 
subject  to  the  opinion  of  this  court. 
Mr.  J.  A.  Collier,  for  plaintiffs. 
Mr.  Ben.  Johnson,  for  defendant. 

By  the  Court,  Sutherland,  /.  The  evidence 
clearly  establishes  a  breach  of  the  condition  of 
the  bond.  The  condition  was  that  the  defend- 
ant would  not  permit  any  canal  or  ditch  to  be 
cut  or  dug  through  the  land  conveyed  to  him 
by  the  plaintiffs'  ancestor,  to  accommodate  an- 
other grist-mill,  etc.  The  plaintiffs'  ancestor, 
upon  receiving  this  bond,  conveyed  the  land  to 
the  defendant  by  an  absolute  warranty  deed. 
The  defendant  afterwards  conveyed  the  land 
to  a  third  person,  without  any  restriction  as  to 
the  right  of  building  a  mill  and  digging  a  ca- 
nal through  the  premises.  The  gran  tee,  of  course, 
had  a  right  to  use  the  premises  in  any  manner 
he  pleased,  as  the  defendant's  covenant  did  not 
attach  to  the  land,  being  in  a  collateral  instru- 
ment. He,  accordingly,  built  a  mill  and  dug  a 
canal  through  this  land  to  accommodate  the 
mill.  This  canal  was,  in  judgment  of  law,  with- 
1 65*]  in  the  meaning  of  the  defendant's  Cove- 
nant dug  by  his  permission,  inasmuch  as  his 
absolute  conveyance  gave  to  his  grantee  a  right 
to  dig  it. 

The  evidence  as  to  the  subsequent  purchase 
by  the  defendant  of  the  premises  from  the  State 
did  not  vary  the  rights  of  the  plaintiffs.  The 
purchase  must  be  considered  as  made  by  the 
ancestor  of  the  plaintiffs,  in  order  to  confirm 
his  title.  The  ancestor  was  to  pay  for  the 
grant  from  the  State,  and  for  aught  that  ap- 
pears did  pay  ;  but  it  is  not  material  whether 
he  did  or  not.  There  was  no  eviction,  and  if 
there  had  been,  it  would  not  have  been  ad- 
missible evidence,  I  apprehend,  in  this  case. 
The  damages  of  the  plaintiffs  were  clearly 
proved. 

Judgment  for  plaintiffs, 
92 


MECHANICS'  BANK  OF  N.  Y. 

v. 
GRISWOLD. 

Negotiable  Paper — Liability  of  Indorser. 

An  indorser  of  a  promissory  note,  who,  before  the 
note  falls  due,  takes  an  assignment  of  all  the  estate 
of  the  maker  to  meet  his  responsibility,  is  liable,  al- 
though no  demand  of  payment  is  made,  and  notice 
of  non-payment  is  not  given. 

Citations— 11  Johns..  180 :  2  Pet.,  64 ;  1  Johns.  Cas., 
99 ;  1  Esp.,  302 ;  15  East,  222 ;  5  Mass.,  170 ;  Serg.  &  R.r 
334 ;  3  Kent,  Com.,  79 ;  2  Cai.,  343 ;  2  H.  Bl.,  336,  609. 

"HEMURRER  to  declaration.  This  is  an  ac- 
JJ  tion  against  the  defendant  as  the  indorser 
of  a  promissory  note.  The  declaration  con- 
tains three  counts.  In  the  first,  after  stating 
the  making,  indorsement  and  delivery  of  the 
note,  the  plaintiffs  aver  that  after  the  making 
of  the  note,  and  before  it  fell  due,  to  wit:  on, 
etc.,  the  makers  of  the  note  being  merchants, 
transferred  certain  goods,  chattels  and  effects, 
assigned  certain  notes,  accounts,  debts  and  de- 
mands, the  property  of  them,  the  makers,  to 
the  defendant  and  one  W.  Ford  upon  trust,  to 
dispose  of  the  property  and  to  collect  the  debts, 
and  out  of  the  proceeds  thereof,  after  deduct- 
ing the  charges  of  the  trust,  to  pay  the  debts 
of  the  makers  in  a  certain  order,  and  first  to 
pay  and  satisfy  all  notes  and  debts  for  which 
the  defendant  and  D.  Ford  &  Co.,  or  either  of 
them,  were  bound  as  sureties  or  indorsers,  ex- 
cepting a  certain  note  to  W.  Cook  &  Co. ;  that 
the  value  of  the  property  and  debts  transferred 
far  exceeded  the  charges  of  the  trust  and  the 
amount  of  all  notes  and  debts  for  which  the 
*defendant  and  D.  Ford  &  Co.  were  [*166 
bound  as  indorsers  or  sureties,  except  the  note 
to  Cook  &  Co. ;  and  that  the  proceeds  of  the 
property  if  sold,  and  of  the  debts  if  collected, 
would  be  more  than  sufficient  to  pay  the 
charges  of  the  trust,  and  to  satisfy  all  the  notes 
and  debts  for  which  the  defendant  and  D.  Ford 
&  Co.  were  bound  as  indorsers  or  sureties,  ex- 
cept the  note  to  Cook  &  Co. ;  and  after  aver- 
ring that  the  defendant  had  not  sustained  any 
damage,  by  reason  of  the  note  not  having  been 
presented  and  demand  made  and  his  not  receiv- 
ing notice  of  non-payment,  the  plaintiffs  state 
a  promise  to  pay.  In  the  second  count,  after 
stating  the  making,  indorsement  and  delivery 
of  the  note,  and  the  assignment  of  the  property 
as  in  the  first  count,  the  plaintiffs  averred  that 
the  property  and  debts  assigned  constituted  all 
the  property  and  estate  of  the  maker  of  the 
note  ;  and  then,  after  averring  that  the  defend- 
ant had  not  sustained  any  damage  by  reason, 
etc.,  as  in  the  first  count,  stated  a  promise  to 
pay.  The  third  count  is  in  the  usual  form 
against  an  indorser.  The  defendant  demur- 
red to  the  first  and  second  counts,  and  the 
plaintiffs  joined  in  demurrer. 

Mr.  G.  H.  Chapin,  for  defendant.  It  being 
admitted  that  no  demand  of  payment  was 
made  of  the  makers,  and  no  notice  of  non- 
payment given  to  the  indorser,  the  first  two 
counts  in  the  declaration  are  defective.  The 
indorser  of  a  promissory  note  contracts  to  be 
answerable  only  in  default  of  payment  by  the 
maker  after  demand  and  due  notice  of  such 
default.  The  assignment  of  property  by  the 
makers  does  not  excuse  the  want  of  notice. 
Admitting  the  property  assigned  to  have  been 
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sufficient  to  indemnify  the  defendant,  he  was 
entitled  to  notice  that  he  was  held  responsible, 
for  his  undertaking  was  conditional  ;  and  not 
having  received  such  notice,  he  might  consider 
himself  discharged,  and  exhaust  the  funds  in 
the  payment  of  other  debts.  A  party  who  in- 
dorses a  note  to  give  it  currency,  knowing  at 
the  time  that  the  maker  is  insolvent,  may  claim 
all  the  privileges  of  his  character  as  indorser, 
and  is  entitled  to  notice.  2  Cai.,  343.  In 
Nicholson  v.  Gouthit,  2H.  Bl.,  609,  the  defend- 
ant had  indorsed  several  notes  for  one  Green, 
and  before  they  became  due,  on  learning  that 
no  effects  had  been  deposited  for  their  pay- 
167*]  ment,  desired  the  notes  to  be  sent  *to 
him  and  he  would  pay  them.  Many  were  pre- 
sented and  paid,  but  one  note  not  being  pre- 
sented till  three  days  after  it  was  due,  the  de- 
fendant refused  to  pay  it ;  he  had  been  sup- 
plied with  money  to  take  up  all  the  notes,  but 
as  this  note  was  not  presented  when  due,  he 
had  returned  the  money  destined  to  pay  it. 
On  a  suit  being  brought  against  him  it  was 
held  that  though  his  indorsement  was  by  way 
of  guarranty  ;  it  was  liable  to  all  the  legal  con- 
sequences of  an  indorsement.  If  the  defend- 
ant in  that  case  was  correctly  discharged  from 
liability,  the  defendant  here  should  also  be 
exonerated. 

Messrs.  W.  E.  Sill,  and  C,  Butler,  for 
plaintiffs.  In  Mass,  and  Pa.  ,it  has  been  expressly 
decided,  that  an  assignment  of  all  his  property 
by  the  maker  of  a  note  to  an  indorser  before 
the  note's  falling  due,  precludes  the  indorser 
from  insisting  upon  a  demand  upon  the  maker 
and  notice  of  non-payment  to  himself,  5  Mass. , 
170;  1  Serg.  &  R.,  334;  and  these  decisions 
are  in  strict  accordance  with  the  principles 
upon  which  a  demand  and  notice  are  required. 
The  object  of  notice  is  to  enable  the  drawer  of 
a  bill  of  exchange  to  withdraw  his  funds,  or  to 
stop  them  from  passing  into  the  hands  of  the 
drawee,  and  the  indorser  of  a  promissory  note 
to  obtain  payment  or  security  from  the  parties 
to  the  note  liable  to  him.  Chit.,  Bills,  196, 197, 
248,  829  ;  1  Cai.,  157;  2  Johns,  Ch.,  1.  The  de- 
fendant here,  previous  to  the  falling  due  of 
the  note,  took  all  the  measures  necessary  to 
secure  himself,  to  enable  him  to  do  which  is 
the  only  use  of  a  notice  ;  a  demand  and  notice 
therefore  were  unnecessary.  In  Leffingwell  v. 
White,  1  Johns.  Cas.,  99,  a  formal  demand  and 
notice  was  considered  as  waived,  the  indorser 
there,  before  the  note  fell  due,  having  been  se- 
cured against  his  responsibility.  See,  also,  1 
Esp.  N.  P.  Cas.,  303,  and  15  East,  222.  So, 
where  notice  would  be  of  no  service,  it  is  not 
required,  as  in  an  action  against  an  indorser  of 
a  note,  discounted  for  his  own  accommodation. 
11  Johns.,  180;4Cr.,  141. 

By  the  Court,  Nelson,  J.  The  question 
presented  upon  the  pleadings  in  this  case  is, 
whether  an  indorser  of  a  promissory  note, 
who,  before  the  note  falls  due,  takes  an  assign- 
168*]  ment  *of  all  the  property  and  estate  of 
the  makers  for  the  express  purpose  of  meeting 
his  responsibilities,  is  entitled  to  the  usual 
notice  of  non-payment. 

The  undertaking  of  an  indorser  is  to  pay  the 
note  upon  default  of  the  maker,  on  the  condi- 
tion that  it  is  demanded  of  the  latter  at  maturity, 
and  reasonable  notice  of  refusal  is  given  to 
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him.  The  law  presumes  the  maker  the  debtor, 
and  the  object  of  notice  is  to  advise  the  indors- 
er of  his  situation,  that  he  is  to  beheld  respon- 
sible, so  that  he  may  take  such  steps  as  he 
thinks  proper  to  indemnify  himself  against  his 
liability  ;  it  is  then  his  business  to  take  up  the 
note  and  obtain  security  from  the  maker.  Upon 
the  maxim,  that  when  the  reason  for  the  rule 
of  law  does  not  exist  it  ought  not  to  be  applied, 
it  has  frequently  been  decided,  that  in  the 
cases  where  the  non-payment  by  the  maker 
and  failure  of  notice  to  the  indorser  cannot 
possiblv  operate  to  the  injury  of  the  indorser, 
the  omission  will  not  discharge  him.  Thus, 
where  the  indorser  is  himself  the  debtor,  as 
where  the  note  is  discounted  for  his  accom- 
modation, and  the  money  raised  upon  it  is  re- 
ceived by  him,  and  therefore  he  ultimately 
holden  to  pay  it,  it  is  obvious  that  the  reason  of 
the  rule  cannot  apply.  Agan  v.  M'Mamis, 
11  Johns.,  180  ;  French  v.  Bk.  of  Columbia,  2 
Pet.  Con.,  64.  So,  in  the  case  of  Leffingwell  v. 
White,  1  Johns.  Cas.,  99,  where  the  indorser 
of  a  note  before  it  became  due,  informed  the 
holder  that  the  maker  had  absconded,  and  that 
being  secured  for  his  responsibility  he  would 
give  a  new  note,  and  requested  time  to  pay, 
and  before  the  negotiation  closed  the  note  fell 
due,  it  was  held  that  the  omission  of  demand 
and  notice  did  not  discharge  the  indorser,  as 
they  could  have  been  of  no  valuable  purpose  to 
him. 

In  Corney  v.  Dacosta,  1  Esp. ,  302,  the  in- 
dorser, at  the  time  of  the  indorsement,  took 
effects  of  the  maker  into  his  hands  equal  to  the 
amount  of  his  liabilities,  and  Buller,  J.,  held 
that  he  was  not  entitled  to  require  demand  and 
notice.  He  said  "it  was,  undoubtedly,  neces- 
sary that  an  indorser  of  a  note  should  have  no- 
tice of  the  default  of  the  maker  in  payment, 
but  that  was  only  the  case  where  there  were 
effects  of  the  indorser  in  the  maker's  hands, 
and  where  he  might  suffer  from  want  of  such 
notice  ;  but  where  there  were  no  effects,  no  no- 
tice *was  necessary."  He  considered  [*169 
the  indorser  in  that  case  the  debtor.  This  was 
a  Nisi  Prius  decision,  but  it  was  cited  and  ap- 
proved of  in  Brown  v.  Maffey,  15  East,  222,  by 
Mr.  Justice  Bailey,  who  said  it  would  have 
been  a  fraud  in  the  indorser  to  call  upon  the 
maker  of  the  note,  because,  before  it  became 
due,  the  maker  had  deposited  effects  in  his 
hands  to  answer  the  amount  of  the  indorse- 
ment and,  therefore,  he  had  no  right  to  com- 
plain of  the  want  of  notice.  Bond  v.  Famham, 
5  Mass.,  170,  is  a  still  stronger  case,  but  strict- 
ly within  the  reason  and  principle  of  the  above 
cases.  In  that  case,  before  the  note,  became 
due  the  maker  became  insolvent,  and  the  de- 
fendant having  indorsed  for  him  several  notes 
besides  the  one  in  suit,  he  assigned  to  him  for 
his  security  all  his  property,  but  which  was 
not  sufficient  to  secure  him  against  all  the  notes 
he  had  indorsed  exclusive  of  the  plaintiffs'. 
No  demand  and  notice  was  given,  and  Ch.  J. 
Parsons  decided  the  defendant  had  no  right  to 
insist  upon  either,  under  the  circumstances  of 
the  case  ;  that  the  demand  would  be  fruitless, 
as  he  had  secured  all  the  property  the  maker 
had.  He  says:  "Although  once  having  ef- 
fects, as  he.  had  a  demand  upon  the  maker, 
yet  he  has  afterwards  withdrawn  from  the 
maker  all  his  property  to  enable  himself  to 

93 


SUPREME  Comix,  STATE  OP  NEW  YORK. 


1831 


meet  his  own  indorsements,  and  had  not,  when 
the  note  was  payable,  any  remedy  (as  against 
him),  unless,  perhaps,  the  miserable  one  of 
seizing  the  body  of  a  man  worth  nothing  ;  and 
that  remedy  he  has  never  lost."  Barton  v. 
Baker,  1  Serg.  &  R. ,  334,  is  a  similar  authority, 
in  which  the  facts  correspond  substantially 
with  the  present  case.  See,  also,  3  Kent,  Com., 
79. 

It  is  conceded  that  the  mere  insolvency  of  the 
maker,  even  at  the  time  of  indorsement,  and 
that  known  to  the  indorser,  Jackson  v.  Richards, 

2  Cai.,  343;  Nicholson  v.  Gouthit,  2  H.  Bl.,  609, 
would  not  be  a  sufficient  excuse  for  want  of 
demand  and  notice.  Though  the  law  was  once 
understood  to  be  otherwise,  De  Bert  v.  Atkin- 
son, 2  H.  BL,  336,  it  was  for  a  very  technical 
reason,  because  the  party  was  not  an  indorser 
in  the  common  course  of  business,  but  it  has 
very  properly  been  overruled  ;  for  it  is  certain 
the  fact  of  insolvency  in  the  maker,  above  all 
others,  would  seem  to  be  a  reason  why  the  in- 
dorser should  have  immediate  notice,  to  afford 
1 7O*]  him  an  opportunity  to  *save  something 
out  of  the  wreck  of  the  estate.     But  having 
anticipated  that  event,  and  taken  into  his  pos- 
session the  whole  of  the  estate,  expressly  to 
meet  his  responsibilities,  the  indorser  has  ef- 
fectually secured  every  object  which  the  law 
presumes  would  be  the  consequence  of  notice 
of  the  default  of  the  maker,  and  which  there- 
fore it  has  generally  required.  He  cannot  com- 
plain of  injury  from  want  of  demand  and  no- 
tice.    Upon  the  original  undertaking  of  the 
defendant,  then,  as  indorser,  and  the  rules  of 
law  applicable  thereto,  and  reasons  therefor, 
/  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  upon  the  demurrer,  with  leave  to  the 
defendant  to  amend  on  payment  of  costs. 

Cited  in— 10  Wend..  509:  12  Wend.,  118  ;  17  Wend., 
98, 491 ;  5  Hill,  407 ;  3  Den..  26 ;  H.  &  D.,  125 :  2  Sandf . 
Ch.,  4 ;  13  N.  Y.,  67  ;  85  N.  Y.,  213 ;  39  Am.  Rep.,  656 ; 

3  Laos.,  32 ;  25  Hun,  41 ;  13  Barb.,  165 :  3  T.  &  C.,  263 ; 
5  Duer,  87, 233 ;  9  Bos.  464 ;  4  B.  D.  S.,  460 ;  1  McLean, 
313 ;  39  Am.  Dec.,  772  (7  Mete.,  212). 


JACKSON  ex  dem.  SMITH,  v.  LONG. 

Meal  Property — location  of  Boundaries — Parties 
Bound  by  Long  Acquiescence  in  Original  Di- 
vision. 

Where  a  farm  had  been  divided  into  two  parts,  and 
according  to  such  division,  the  separate  parts  bad 
been  possessed  as  distinct  farms  for  30  years,  and  on 
survey  it  was  ascertained  that  the  owner  of  one 
portion  had  in  his  possession  about  22  acres  more 
than  the  other,  it  was  held,  in  an  action  of  ejectment 
brought  to  equalize  the  possessions,  that  the  rights 
of  the  parties  were  controlled  by  the  original  divis- 
ion and  the  possessions  under  it,  notwithstanding 
the  survey  had  been  procured  by  the  defendant,  it 
not  having  been  consummated  by  a  conveyance  or 
surrender,  and  notwithstanding  the  repeated  ad- 
missions of  the  defendant  that  the  plaintiff  was  the 
owner  of  one  half  of  the  farm,  and  the  fact  that  the 
parties  had  always  each  paid  one  half  of  the  rent  re- 
served in  the  original  grant. 

Citations— 2  Cai.,  198 ;  9  Johns.,  61 :  15  Johns.,  503 ; 
16  Johns..  302. 


NOTE.— Practical  location  of  boundaries.  See,  Jack- 
son v.  Dysling.  2  Cai.,  198 note;  Doe  v.  Thompson,  5 
Cow.,  371,  note ;  Mann  v.  Pearson,  2  Johns..  37,  note  ; 
Jackson  v.  Wendell,  5  Wend.,  142,  note. 

Lands  hounded  by  rivers.  See,  Ex  parte  Jennings, 
6  Cow.,  618,  note. 
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rPHIS  was  an  action  of  ejectment,  tried  at  the 
-L  Albany  Circuit  in  Aug.,  1828,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  lessor  of  the  plaintiff  and  the  defendant 
were  in  possession  of  different  portions  of  a 
farm,  which,  in  1768,  was  granted  by  lease  in 
fee,  subject  to  rent,  by  Stephen  Van  Rensselaer 
to  Adrian  Bradt ;  each  paid  half  of  the  rent, 
and  had  done  so  for  15  or  20  years.  The  de- 
fendant alleged  that  he  paid  rent  for  more  land 
than  he  had  in  his  possession,  and  insisted 
upon  having  a  survey  made.  In  1826  a  sur- 
vey was  made  by  a  surveyor,  jointly  employed 
by  the  parties,  when  it  was  ascertained  that 
the  farm  contained  259f  acres,  of  which  the 
defendant  had  in  his  possession  141  acres,  and 
the  lessor  of  the  plaintiff  *in  this  suit  [*171 
only  118f  acres,  upon  which  this  suit  was  com- 
menced to  equalize  the  possessions  of  the  par- 
ties. The  plaintiff  proved  that  more  than  30 
years  before  the  trial  one  half  of  the  farm  was 
conveyed  by  the  heirs  of  Bradt,  the  original 
lessee,  to  one  Darling,  from  whom  the  lessor  of 
the  plaintiff  derived  his  title  ;  he  also  proved 
admissions  made  by  the  defendant  at  various 
times,  that  one  half  of  the  farm  belonged  to 
the  lessor  of  the  plaintiff,  and  gave  evidence 
of  the  survey  made  in  1826,  and  of  the  circum- 
stances leading  to  it.  On  the  part  of  the  de- 
fendant it  was  shown,  that  more  than  30  years 
before  the  trial  a  division  of  the  farm  into  two 
parts  was  made  by  the  heirs  of  Bradt,  that  a 
fence  was  erected  on  the  division  line,  which 
had  been  maintained  to  the  time  of  the  trial, 
and  that  according  to  it  the  possessions  had 
been  held  by  the  lessor  of  the  plaintiff  and  the 
defendant  and  those  under  whom  they  claimed. 
It  also  appeared  that  at  the  time  of  the  original 
division,  the  house,  garden  and  orchard  then 
on  the  premises  were  on  the  part  of  the  farm 
now  in  the  possession  of  the  lessor  of  the 
plaintiff.  A  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  this  court. 

Mr.  J.  V.  N.  Yates,  for  plaintiff. 

Mr.  J.  T.  B.  Van  Vechten,  for  defend- 
ant. 

By  the  Court,  Sutherland,  J.  The  evi- 
dence establishes  a  clear,  distinct  and  uninter- 
rupted adverse  possession  of  the  respective 
parts  of  the  farm  for  more  than  30  years.  The 
farm  was  divided  by  the  heirs  of  Bradt  before 
the  conveyance  to  the  lessor,  or  those  under 
whom  he  holds.  Those  conveyances,  there- 
fore, were  not  of  an  undivided  portion  of  the 
farm,  but  of  a  divided  half,  according  to  the 
division  fence.  The  evidence  renders  it  ex- 
tremely probable  that  it  was  intended  when  the 
partition  was  made  by  the  heirs  of  Bradt,  that 
the  part  of  the  farm  now  owned  by  the  lessor 
should  contain  less  land  than  the  other  :  for  it 
appears  that  all  the  buildings,  garden  and 
orchard  were  on  that  part,  and  if  the  division 
was  designed  to  be  equal  in  value,  more  land 
would  naturally  have  been  given  to  the  other. 
However,  no  *matter  what  were  the  [*172 
intention  of  the  parties  ;  their  rights  are  now 
settled  by  lapse  of  time. 

The  manner  in  which  the  parties  have  paid 
the  landlord's  rent,  in  no  respect  affects  their 
rights  in  this  case.  The  lease  covers  the  whole 
farm  ;  both  parts  of  it  are  liable  to  the  land- 
lord for  the  rent  of  each.  The  agreement  that 
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each  should  pay  half  of  the  rent, would  afford  no 
evidence  that  their  possessions  and  rights,  as 
between  themselves,  were  not  entirely  distinct 
and  settled.  It  might  or  might  not,  in  con- 
nection with  other  circumstances,  be  evidence 
that  the  parties  supposed  that  their  farms  con- 
tained an  equal  quantity  of  land ;  but  their 
opinions  or  belief  upon  that  subject  cannot 
vary  or  affect  their  legal  title  to  the  land  itself. 

Nor  can  the  survey  of  1826,  though  made  by 
the  consent  of  the  defendant,  operate  as  a 
waiver  of  his  legal  rights,  acquired  by  posses- 
sion or  otherwise.  There  was  not  even  a  parol 
agreement  to  abide  by  the  result  of  the  survey. 
If  there  had  been,  it  would  have  been  of  no 
legal  force,  unless  consummated  by  subsequent 
acts  or  deeds.  2  Cai.,  198  ;  9  Johns.,  61  ;  15 
Id.,  503;  16  Id.,  302. 

The  defendant  must  have  judgment, 
Cited  in— 64  Barb.,  524. 


PORTER  &  CLARK 

13. 
CUMINGS  ETAL. 

Assumpsit  —  AdmissHnlity  of  Partnership  Note  as 
Evidence. 

In  a  suit  against  three  persons,  two  of  whom  are 
alleged  to  be  partners,  a  promissory  note  signed  by 
one  in  his  proper  name,  and  by  the  second  in  the 
name  of  his  firm,  may  be  given  in  evidence  in  sup- 
port of  a  count  on  a  note  alleged  to  be  made  by  the 
defendants,  their  own  proper  nands  being  thereun- 
to subscribed. 

On  proof  of  the  partnership,  such  note  may  be 
given  in  evidence,  under  the  money  counts. 

Citations—  2  Camp.,  305,  450  ;  5  Esp.,  180  ;  8  Com.  L., 
44  ;  3  Johns.  Cas.,  5  ;  12  Johns.,  90  ;  4  Wend.,  411. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Erie  Circuit,  in  Apr.,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  declaration  contained  a  count  on  a  prom- 
issory note,  and  also  the  money  counts.  It 
commenced  as  follows:  "Albert  H.  Porter 
and  Henry  W.  Clark,  plaintiffs  in  this  suit, 
1  73*]  complain  *of  Daniel  P.  Adams,  John 
Thorp,  Jr.,  and  Simeon  Cumings,  the  said 
Adams  and  Thorp,  partners,  exercising  a  trade, 
and  doing  business  together,  under  the  name, 
firm  and  style  of  Adams  and  Thorp,  defend- 
ants in  this  suit,  in  custody,  etc.,  for  that 
whereas  the  said  defendants,  on,  etc.,  at,  etc., 
made  their  certain  promissory  note  in  writing, 
their  own  proper  hands  being  thereunto  sub- 
scribed, bearing  date,  etc.,  and  then  and  there 
delivered,  etc.,  and  thereby  for  value  received, 
promised,  etc."  The  common  counts  com- 
menced as  follows:  "And  whereas  also  the 
before  named  defendants  on,  etc."  On  the  trial 
of  the  cause  the  plaintiffs  produced  the  note 
described  in  the  declaration,  signed  "Adams 
&  Thorp,"  and  "  S.  Cumings,"  and  it  being 
admitted  that  the  signature  S.  Cumings  was  in 
the  proper  handwriting  of  the  defendant  Cum- 
ings, and  that  the  signature  Adams  and  Thorp 
was  in  the  proper  handwriting  of  the  defend- 
ant Thorp,  the  plaintiffs  rested.  The  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that 
it  was  not  alleged  in  the  declaration  that  the 
note  was  made  or  signed  by  the  firm  of  Adams 
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&  Thorp,  or  that  the  partnership  name  was 
subscribed  thereto.  The  judge  ruled  that  the 
note  produced  could  not  be  given  in  evidence 
under  the  count  on  the  note,  but  that  the  plaint- 
iffs, by  proving  that  Adams  &  Thorp  were  co- 
partners at  the  giving  of  the  note,  might  give 
it  in  evidence  under  the  money  counts.  The 
plaintiffs  then  proved  the  partnership.  The 
defendants  insisted  that  the  note  could  not  be 
given  in  evidence  under  the  money  counts,  but 
the  judge  overruled  the  objection,  and  under 
his  direction  the  jury  found  a  verdict  for  the 
plaintiffs,  which  the  defendants  now  moved 
to  set  aside. 

Mr.  D.  H.  Chandler,  for  the  defendants. 

Mr.  D.  Tillinghast,  for  the  plaintiffs. 

By  the  Court,  Nelson,  /.  The  declaration 
in  this  case  is  rather  untechnically  drawn,  so 
far  as  relates  to  the  averment  of  the  partner- 
ship of  Adams  &  Thorp,  though  I  think  it  sub- 
stantially sufficient.  In  what  is  termed  the 
commencement  of  the  declaration,  where  the 
character  in  which  the  defendants  are  sued  is 
set  forth,  S.  Cumings  is  mentioned  individu- 
ally, *and  it  is  averred  that  Adams  &  [*174 
Thorp  were  partners  in  trade,  and  doing  busi- 
ness under  the  firm  and  style  of  Adams  & 
Thorp  ;  and  then  it  is  alleged  that  "the  said 
defendants  on,  etc.,  made  their  certain  promis- 
sory note  in  writing,  their  own  proper  hands 
being  thereunto  subscribed,"  etc.  The  "said 
defendants,"  may  fairly  refer  to  their  charac- 
ter as  set  forth  in  the  commencement  of  the 
declaration  ;  that  is,  Adams  &  Thorp,  as  part- 
ners, and  Cumings,  individually,  made,  etc. 
And,  indeed,  one  object  of  the  description  of 
the  character  of  the  defendants  in  the  begin- 
ning of  the  declaration  is  to  enable  the  pleader 
thus  to  refer,  and  thereby  save  repetition, 
though  for  perspicuity  it  would  be  better  to  re- 
peat. If  this  view  is  correct,  and  I  cannot 
doubt  but  the  declaration  will  fairly  authorize 
it,  then  the  case  of  Jones  v.  Mars,  2  Camp., 
305,  is  an  authority  to  have  allowed  the  note 
in  this  case  to  be  read  under  the  first  count  in 
the  declaration. 

In  Jones  v.  Mars,  the  declaration  stated  that 
the  defendants  "made  their  certain  bill  of  ex- 
change in  writing,  their  own  proper  hands  be- 
ing thereunto  subscribed,"  and  the  bill  when 
produced  appeared  to  be  drawn  in  the  name  of 
the  defendants'  firm,  "  Mars  &  Co."  An  ob- 
jection was  taken  on  the  ground  of  variance, 
and  overruled.  The  only  difficulty  in  the  mind 
of  Ld.  Ellenborough  was,  that  the  word 
"hands"  was  in  the  plural,  that  difficulty,  if 
there  is  anything  in  it,  does  not  exist  in  this 
case,  for  that  word  here  ought  to  be  in  the  plu- 
ral, there  being  another  defendant  besides  the 
firm.  The  learned  judge  in  Levy  v.  Wilson, 
5  Esp.,  180,  had  before  ruled  that  under  the 
averment  that  the  defendant  had  indorsed  the 
bill,  "  his  own  proper  hand  being  thereunto 
subscribed,"  when  the  same  was,  in  fact,  made 
by  procuration,  was  a  fatal  variance.  But  in 
Hetemsey  v.  Loader,  2  Camp. ,  450,  he  strongly 
intimated  that  his  construction  of  the  words 
"  own  hand,"  in  that  case  was  too  narrow,  and 
was  inclined  to  apply  the  maxim.  Quifacit  per 
aliumfacit per  se.  Williamson  v.  Johnson,  8  Com. 
Law  R.,  44.  It  is  this  principle  which  I  ap- 
ply to  the  present  case;  one  member  of  the  firm 
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having  authority  to  sign  for  both,  in  legal  ef- 
fect, when  one  has  signed,  it  is  the  same  as  if 
both  had  signed  the  note  ;  and  this  construc- 
tion removes  the  objection  of  variance.  I  am 
1 75*]of  opinion,  therefore:  *1.  That  the  aver- 
ment of  the  partnership  of  Adams  &  Thorp, 
in  the  declaration,  though  untechnical,  is  sub- 
stantially sufficient;  and  I.  That  under  the  aver- 
ment, "their  own  proper  hands  being  thereunto 
subscribed,"  proof  that  one  of  the  firm  signed 
the  partnership  name,  supports  it.  Even  if  the 
judge  erred  in  allowing  the  note  in  evidence 
under  the  money  count,  in  as  much  as  he 
should  have  allowed  it  under  the  special  one, 
as  at  present  advised,  I  can  see  no  substantial 
reason  or  purpose  for  granting  a  new  trial.  But 
I  think  he  was  right.  The  commencement  of 
the  declaration  is  to  be  deemed  to  be  referred 
to,  and  adopted  in  the  money  count ;  and  if 
the  partnership  averment  is  sufficient  for  the 
first,  it  is  also  for  the  second,  or  any  subse- 
quent count.  The  fact  of  the  partnership  was 
proved,  and  that  the  name  of  the  firm  was 
written  by  one  of  the  partners.  This  was  suf- 
ficient to  allow  the  note  to  be  given  in  evidence 
under  the  money  count,  as  to  them.  Cruger 
v.  Armstrong,  3  Johns.  Cas. ,  5 ;  Pierce  v. 
Crafts,  12  Johns.,  90,  and  cases  cited;  4  Wend., 
411. 

New  trial  denied. 


LAINE  e.  WELLS. 

Slander — Charging  Felony — Justification — Am- 
biguity in  Charge — Admissibility  of  Evidence. 

In  slander,  where  the  charge  is  felony,  and  the  de- 
fendant has  neither  pleaded  nor  given  notice  of  jus- 
tiflcation.evidence  that  the  charge  related  to  a  trans- 
action, in  which,  if  the  defendant  was  an  actor,  it 
by  no  means  followed  that  he  was  innocent  of  the 
crime  imputed  to  him,  is  inadmissible. 

So,  also,  where  there  is  no  ambiguity  in  words 
charging  a  felony,  the  question  whether  the  plaint- 
iff was  guilty  of  a  felony,  or  only  a  trespass  in  the 
transaction  alluded  to,  is  not  a  proper  subject  of 
consideration  for  the  jury,  unless  the  transaction 
manifestly  shows,  that  in  relation  to  it  a  felony  could 
not  have  been  committed. 

Citations— 1  Johns.  Cas.,  279;  12  Johns.,  239. 

"TERROR  from  the  Yates  C.  P.  Laine  sued 
JJ  Wells  in  an  action  of  slander,  for  charging 
him  with  having  stolen  a  barrel  of  pork  from 
one  William  Babcock.  The  defendant  pleaded 
the  general  issue,  and  attached  to  his  plea  a  no- 
tice that  on  the  trial  of  the  cause  he  would 
prove,  that  before  the  speaking  of  the  words, 
the  parties,  plaintiff  and  defendant,  jointly  pur- 
176*]  chased  *of  William  Babcock  two  bar- 
rels of  damaged  prime  pork,  at  the  price  of 
$8  per  barrel,  and  that  in  taking  away  the  pork, 
the  plaintiff,  instead  of  taking  the  two  barrels 
purchased,  took, without  the  knowledge  of  the 
defendant  or  of  Babcock,  one  barrel  of  mess 
pork,  of  the  value  of  $14,  which  he  kept  him- 
self, and  gave  the  barrel  of  prime  pork  to  the 


NOTE.— Slandei — Justification — Mitigation  of  dam- 
age*. See,  generally,  Bullock  v.  Koon,  9  Cow.,  30, 
null ,  and  other  notes  there  cited ;  Moody  v.  Baker,  5 
Cow.,  351,  notes  there  cited. 

Justification.  See,  Skinner  ads.  Powers,  1  Wend., 
4.-.1,  note.  -Mitigation.  See,  King  v.  Root,  4  Wend., 
113. 

I'rifili-iji'ilconnnuiiii-iili'inx.  <••*•,  Srwull  v.  ratlin, 
3  Wend.,  291,  note. 


defendant;  that  Babcock  sued  them  for  the  dif- 
ference in  the  value  of  the  pork,  and  the  defend- 
ant was  obliged  to  pay  the  amount  recovered  ; 
and  that  the  words  charged  in  the  declaration 
to  have  been  spoken  by  the  defendant  were 
spoken  in  reference  to  that  transaction.  On  the 
trial  of  the  cause,  the  words  charged  were 
proved  by  two  witnesses  to  have  been  spoken ; 
they  both  understood  the  defendant  to  refer  to 
the  transaction  set  forth  in  the  notice.but  there 
were  other  persons  present,  and  the  charge  was 
made  without  any  explanation.  The  defendant 
called  Babcock  as  a  witness,  to  prove  the  truth 
of  the  facts  set  forth  in  the  notice;  the  plaintiff 
objected  to  the  evidence,  on  the  ground  that  if 
it  amounted  to  anything,  it  would  establish  a 
justification,  and  that  the  defendant  having 
neither  pleaded  or  given  notice  of  justification, 
had  not  the  right  to  give  such  evidence.  The 
counsel  for  the  defendant  disclaimed  the  in- 
tention of  offering  the  evidence  in  justification, 
as  he  did  not,  and  should  not  insist  that  the 
plaintiff  had  taken  the  pork  feloniously.  The 
court  overruled  the  objection,  and  the  plaintiff 
excepted  to  the  decision.  Babcock  was  sworn, 
and  proved  the  facts  set  forth  in  the  notice. 
The  court  charged  the  jury  that  it  was  for  them 
to  determine  whether  the  conduct  of  the  plaint- 
iff, testified  to  by  Babcock,  amounted  to  steal- 
ing, or  whether  the  taking  of  the  mess  pork 
was  by  mistake;  that  if  they  should  be  of  opin- 
ion that  it  amounted  to  stealing,  the  evidence 
of  Babcock  could  not  avail  the  defendant,  as 
he  had  not  pleaded  or  given  notice  of  justifi- 
cation; and  that  in  the  opinion  of  the  court,  if 
the  defendant,  at  the  time  of  the  speaking  of 
the  words,  alluded  to  the  transaction  testified 
to  by  Babcock,  it  constituted  no  defense,  un- 
less all  those  who  heard  the  charge  at  the  time 
it  was  made  knew  that  it  related  to  a  trans- 
action that  did  not  constitute  stealing.  The 
counsel  for  the  plaintiff  excepted  to  that  part 
of  the  charge  which  submitted  to  the  jury  the 
question  whether  the  transaction  testi-  [*  1 7  7 
fied  to  by  Babcock  amounted  to  stealing  or  not. 
The  jury  found  a  verdict  for  the  defendant,  on 
which  judgment  was  entered,  and  the  plaintiff 
sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  E.  Van  Buren,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant in  error  contends  that  this  case  comes  with- 
in the  principle  of  the  cases  of  Van  Eensselaer 
v.Dole,  1  Johns.  Cas.,  279,  and  Dexter  v.Taber, 
12  Johns.,  239.  In  the  first  of  those  cases  the 
words  charged  the  plaintiff  and  others  with  be- 
ing robbers  and  murderers,  but  were  under- 
stood by  the  witnesses  to  relate  to  an  unpleas- 
ant fracas  which  took  place  the  day  preceding, 
and  which  was  nothing  like  robbery  or  murder. 
In  the  latter  the  charge  was  that  the  plaintiff  was 
a  thief,  and  that  he  stole  hoop-poles  and  saw- 
logs,  and  the  witnesses  understood  the  charge 
to  relate  to  cutting  standing  timber.  The  words 
"you  are  a  thief;  you  stole  hoop-poles  and  saw- 
logs,"  might  mean  a  charge  of  felony,  or  only 
a  trespass,  as  both  words  were  used  to  describe 
standing  and  felled  timber;  it  was  left  to  the 
jury,  therefore,  to  ascertain  in  what  sense  the 
defendant  used  the  words ;  not  whether  the 
transaction  itself  was  a  trespass  or  a  felony.  In 
analogy  to  this  last  case,  if  there  were  any,  the 
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jury  here  should  have  been  instructed  to  de- 
termine whether  the  defendant  intended  to 
•charge  the  plaintiff  with  a  felony,  or  with  tak- 
ing the  barrel  of  pork  by  mistake. 

The  case  of  Van  Rensselaer  v.  Dole  proceeds 
upon  the  principle  that,  notwithstanding  the 
language  used,  the  crimes  imputed  by  the  words 
could  not  have  been  intended  to  have  been 
'Charged,  as  they  related  to  a  very  different 
transaction.  That  case  bears  no  analogy  to 
this;  here  it  might  well  be  that  the  plaintiff  fe- 
loniously exchanged  the  barrel  of  prime  pork 
for  one  of  mess;  and  if  so,  he  was  a  thief.  In 
the  case  of  Dexter  v.  Taber,  the  words  spoken 
were  ambiguous:  "  You  stole  hoop-poles  and 
saw-logs."  These  words  the  court  said  might 
mean  either  timber  standing,  or  that  which  had 
178]  *been  cut;  if  the  former,  *it  was  only  a 
trespass;  but  there  is  no  such  ambiguity  here; 
there  is  no  sense  in  which  a  man  can  be  said  to 
steal  a  barrel  of  pork  without  committing  a 
felony  ;  and  there  was  no  allusion  to  a  trans- 
action which  could  not  be  felony.  There  is, 
therefore,  no  analogy  between  this  case  and 
the  two  which  have  been  cited. 

The  testimony  of  Babcock  was  improperly 
received,  as  the  defendant  disavowed  justify- 
ing. Unless  the  defendant  could  justify  by  the 
testimony  of  Babcock,  it  could  be  of  no  use  to 
him.  If  the  pork  was  taken  by  mistake,  he  had 
no  right  to  charge  the  plaintiff  with  stealing. 
The  defendant's  notice  seems  to  have  a  justifi- 
cation in  view,  though  it  does  not  state  that  the 
evidence  will  be  offered  in  justification;  neither 
does  it  purport  to  be  offered  in  mitigation.  It 
certainly  fails  in  showing  that  the  transaction 
-could  not  be  a  felony,  and  that,  therefore;  the 
words  were  innocent. 

Judgment  reversed  ;  costs  to  abide  the  event,  and 
venire  de  novo  to  be  awarded  by  the  Yates  0.  P. 

Reversed— S.  C.,  15  Wend.,  99. 
Cited  in— 19  Wend.,  206  ;  31  Am.  Dec.,  231  (9  N.  H.. 
-34). 


DOYLE'S  ADM'RS 

v. 
•ST.   JAMES'  CHURCH  AT  BROOKLYN. 

Evidence  of  Payment — Interest  on  Account. 
When  Allowed—Report  of  Referees,  When  Set 
Aside. 

Where  money  is  paid  to  an  agent  of  a  party,  it  is 
not  necessary  to  produce  such  agent  as  a  witness  to 
prove  his  authority  to  receive  the  money,  if  the  ad- 
missions of  the  party  can  be  shown,  to  support  the 
charge  of  money  paid. 

Unless  the  report  of  referees  is  clearly  against  the 
weight  of  evidence,  it  will  not  be  set  aside. 

interest  is  not  allowable  on  an  unliquidated  ac- 
count for  work,  labor  and  services,  especially  where 
the  account  was  not  rendered  before  suit  brought, 
and  where  a  greater  sum  was  claimed  than  was  al- 
lowed after  a  hearing  by  referees. 

MOTION  to  set  aside  a  report  of  referees. 
The  only  questions  arising  on  this  appli- 
cation were,  whether  the  referees  had  acted  on 
competent  evidence,  and  whether  they  had 
done  right  in  refusing  to  allow  interest  on  the 
demand  of  the  plaintiffs.  The  intestate  had 
erected  a  vestry  room  for  the  defendants,  for 


NOTE. — In  terest—  When  allowed  on  accounts.     For 
full  discussion,  see,  Newall  v.  Griswold.  6  Johns., 
•44,  note. 
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which  he  was  to  receive  about  $700.  The  de- 
fendants proved  the  payment  of  $300  to  the 
intestate  personally,  and  gave  evidence  of 
admissions  of  the  intestate  of  the  payment 
*of  $300  more  to  a  Dr.  Farnan;  there  [*179 
was  conflicting  evidence  as  to  the  authority  of 
Farnan  to  receive  the  money,  and  he  was  not 
produced  as  a  witness.  The  referees  allowed 
both  payments,  and  made  a  report  in  favor  of 
the  plaintiffs  for  $136.52;  refusing  to  allow  in- 
terest on  the  sum  they  ascertained  to  be  due  to 
the  plaintiffs.  The  plaintiffs  moved  to  set  aside 
the  report,  insisting  that  the  defendants  should 
have  produced  Farnan  as  a  witness,  and  that 
interest  should  have  been  allowed. 

Mr.  J.  O.  Grim,  for  the  plaintiffs. 

Mr.  C.  D.  Sackett,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  only 
questions  in  this  case  are  :  1.  Whether  a  cer- 
tain sum  of  $300,  paid  by  the  defendants  to 
Dr.  Farnan  for  the  plaintiff's  intestate,  was 
properly  credited  by  the  referees  to  the  de- 
fendants ;  and  2.  Whether  the  plaintiffs  are 
entitled  to  interest  on  the  balance  found  due  to 
them. 

It  was  not  necessary  for  the  defendants  to 
produce  Dr.  Farnan,  in  order  to  prove  his  au- 
thority from  the  plaintiff's  intestate  to  receive 
the  money  for  him  from  the  defendants.  The 
admissions  and  declarations  of  the  intestate 
were  better  evidence  upon  that  point  than 
would  have  been  the  testimony  of  the  agent 
himself.  There  is  no  well  founded  objection, 
therefore,  to  the  character  of  the  evidence. 
Whether  it  was  sufficient  to  establish  either  the 
original  authority  of  Farnan  to  receive  the 
money  for  the  intestate,  or  the  subsequent  as- 
sent to  or  ratification  of  the  act  by  him,  was  a 
question  of  fact  for  the  referees  to  decide. 
They  thought  it  sufficient,  and  I  am  inclined 
to  the  same  opinion.  At  all  events,  the  decis- 
ion is  not  so  clearly  against  the  weight  of  ev- 
idence as  to  authorize  us  to  set  aside  the  re- 
port on  that  ground. 

2.  As  to  interest.  The  plaintiff's  demand  ap- 
pears to  have  been  an  unliquidated  account  for 
work,  labor  and  services.  There  is  no  evidence 
of  its  having  been  rendered  to  the  defendants 
before  suit  brought.  It  certainly  was  not  ac- 
quiesced in, and  the  result  shows  that  the  plaint- 
iffs claimed  $300  more  *than  the  arbi-[*18O 
trators  have  found  to  be  due  to  them.  They 
cannot,  under  such  circumstances,  be  entitled 
to  interest. 

The  motion  to  set  aside  the  report  of  the  referees, 
therefore,  must  be  denied,  but  without  costs. 

Cited  in— 5  Den.,  143;  10  N.  Y.,  197. 

See- -Abb.  Ad.,  593,  594;  Olcott,  342 ;  21  Wis.,  31. 


TALLMAN  v.  DUTCHER. 

When,  on  the  examination  of  a  witness  in  chief, 
it  is  discovered  that  he  is  interested  in  the  event  of 
the  cause,  his  interest  may  be  removed  by  a  re- 
lease ,  after  which  he  may  be  re-examined. 

Citations— Peake  Ev-,  195 ;  6  Johns.,  538. 

ERROR  from  Dutchess  C.  P.  Dutcher  sued 
Tallman  for  a  false  representation  in  the 
sale  of  sheep  ;  and  on  the  trial  of  the  cause 
proved  his  case.     The  defendant  then  called 
one  Losee  as  a  witness  who  was  present  at  the 
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sale,  and  proved  a  state  of  facts  which  showed 
that  if  such  representation  was  made  by  the  de- 
fendant, it  was  subsequently  waived  by  the 
plaintiff.  On  his  cross-examination,  it  ap- 
peared that  the  witness  owned  part  of  the  sheep 
sold,  and  that  if  there  was  a  recovery,  he  would 
be  liable  to  contribution.  The  court  decided 
that  his  testimony  must  be  rejected.  The  de- 
fendant offered  to  release  him  from  all  claim 
to  contribution,  as  preliminary  to  a  re-examin- 
ation. The  plaintiff's  counsel  objected,  that 
if  released,  he  ought  not  to  be  re-examined, 
and  the  court  sustained  the  objection,  and 
charged  the  jury  to  disregard  his  testimony  ; 
who,  accordingly,  did  so,  and  found  a  verdict 
for  the  plaintiff,  on  which  judgment  was  en- 
tered. The  defendant  having  objected  to  the 
decision  of  the  court,  sued  out  a  writ  of  error. 

Mr.  H.  Swift,  for  plaintiff  in  error. 

Mr.  E.  M.  Swift,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  court  cer- 
tainly erred  in  excluding  the  witness  Losee, 
after  the  offer  of  release  from  the  plaintiff  in 
error  ;  for  if  before  interested,  on  the  ground 
181*]that  he  *would  be  bound  to  make  con- 
tribution, the  release  would  have  removed  it. 
The  defendant  was  in  time  in  releasing  the  in- 
terest of  the  witness  when  the  objection  was 
made  to  his  evidence  on  that  point,  as  was  of- 
fered in  this  case.  The  decision  of  thec  ourt 
was  equivalent  to  an  exclusion  of  the  entire 
evidence  of  a  competent  witness  for  the  de- 
fendant. 

A  party,  in  consequence  of  rather  modern 
practice,  is  not  bound  to  establish  the  interest 
of  a  witness,  in  order  to  exclude  him  upon  a 
preliminary  inquiry  before  he  is  sworn  in  chief; 
and  if  his  interest  appears  in  the  course  of 
his  examination,  the  objection  may  be  taken ; 
Peake  Ev.,  195;  6  Johns.,  538;  but  this  relax- 
ation of  the  ancient  practice  would  be  very  un- 
just and  unreasonable,  if  it  did  not  take  along 
with  it  the  right  of  the  adverse  party,  when- 
ever the  exception  was  taken  to  remove  it. 

The  discretion  which  courts  should  always 
be  allowed  to  exercise,  in  trying  causes  as  to 
re-examining  witnesses  dismissed  from  the 
stand,  has  no  application  to  this  question. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

Cited  in-14  Wend.,  617  ;  3  Paige,  241. 


SILVER 

v. 

CUMMINGS,    HATHAWAY    AND   JOHN- 
SON. 

Contracts  for  teachers'  wages,  made  by  the  trust- 
ees of  a  school  district,  are  obligatory  upon  their 
successors  in  office. 

Citations— 3  Wend.,  197 ;  11  Mass..  198 :  1  Cow.,  262, 
n.;  Act  of  1819,  p.  202,  203,  sec.  28;  2  R.  S.,  476,  sec.  108. 

T\EMURRER  to  declaration.  The  declara- 
\J  tion  states  that  the  defendants  were  Trust- 
ees of  school  district  No.  1,  in  the  Town  of 
Oswegatchie,  in  the  County  of  St.  Lawrence, 
at  the  commencement  of  the  suit, viz. ;  in  Aug., 
1829  ;  that  on  the  first  Monday  of  Dec.,  1822, 
W.  Hubbell,  C.  D.  Raymond  and  J.  Shead, 
were  Trustees  of  the  said  district,  and  so  con- 
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tinued  until  May  5,  1823,  when  J.  Shead,  H- 
Lum  and  A.  Hemmenway  were  elected,  and 
became  Trustees  of  the  district.and  continued 
such  until  May  2,  1825;  that  on  the  first  Mon- 
day of  Dec.,1822,at,etc.,  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  re- 
quest of  Hubbell,*Raymond  and  Shead, [*1 82 
as  Trustees  of  the  district,  would  serve  the 
Trustees  as  a  schoolmaster  in  the  said  district, 
they  (Hubbell,  Raymond  and  Sheard)  under- 
took and  then  and  there  promised  the  plaint- 
iff to  pay  him  the  sum  of  $33  per  month,  for 
each  and  every  month  that  he  should  continue 
to  labor  as  schoolmaster  as  aforesaid.  It  is  then 
averred  that  on  the  first  Monday  of  Dec.,  1822, 
the  plaintiff  commenced  to  serve  and  labor  in 
the  capacity  of  schoolmaster  in  the  district.and 
so  con  tinued  with  the  approbation  of  the  Trust- 
ees, Hubbell,  Raymond  and  Shead,  during  the 
time  they  continued  in  office,  viz.:  until  May 
5,  1823  ;  and  also  continued  to  teach  as  such 
schoolmaster  during  the  term  while  Shead, 
Lum  and  Hemmenway  were  Trustees,  viz. :  un- 
til Nov.  12,  1824,  with  their  approbation  of  the 
agreement  made  in  Dec.,  1822, and  without  any 
new  or  different  agreement  as  to  wages  ;  and 
that  they  promised  to  pay  him  for  his  services 
according  to  the  agreement  of  Dec.,  1822.  The 
breach  assigned  is, that  Hubbell,  Raymond  and 
Shead,  during  the  time  they  were  trustees, and 
Shead,  Lum  and  Hemenway,  during  the  time 
that  they  were  Trustees,  did  not  pay;  and  then 
it  is  averred  that  no  part  of  the  said  wages  has 
as  yet  been  paid  by  the  said  Trustees,  or  by  their 
successors  in  office.  By  means  whereof  the  de- 
fendants in  this  suit  became  liable  to  pay,  and 
being  so  liable,  July  20,  1829,  promised  the 
plaintiff  to  pay  him  the  said  sum  of  $33  per 
month  during  the  time  he  served  as  school- 
master as  aforesaid,  to  wit.:  from  the  first 
Monday  of  Dec.,  1822,  until  Nov.  12,  1824, 
and  common  conclusion.  The  defendants  de- 
murred. 

Mr.  J.  Fine,  for  plaintiff. 
Messrs.    Perkins  and  Doty,  for  defend- 
ants. 

By  the  Court,  Savage,  Ch.  J.  The  main 
question  presented  for  consideration  is,  wheth- 
er the  defendants  are  liable  for  the  contracts  of 
their  predecessors  in  office,  made  within  the 
scope  of  their  official  authority. 

By  the  decisions  of  this  court  and  the  Court 
for  the  Correction  of  Errors,  most  of  which 
are  referred  to  in  Palmer  v.  Vandenburgh,  3 
*Wend.,  197,  it  seems  to  have  been  [*183 
settled  that  Overseers  of  the  Poor  are  liable 
personally  only  when  they  exceed  their  au- 
thority ;  they  are  liable  officially  upon  all  con- 
tracts made  within  the  scope  of  their  author- 
ity while  in  office,  and  such  contracts  are  ob- 
ligatory upon  their  successors  in  office.  This 
liability  necessarily  results  from  the  organiza- 
tion of  our  government.  Our  counties  and 
our  towns  are  quasi  corporations,  and,  as  such, 
are  liable  to  sue  and  be  sued  by  the  various 
officers  representing  the  various  interests  of 
these  corporations.  The  Supervisors  of  our 
towns  have  certain  duties  to  perform,  and,  so- 
far  as  their  duties  are  concerned,  they  have  a 
corporate  capacity ;  so  of  the  Overseers  of  the 
Poor,  and  for  similar  reasons  the  same  powers 
must  attach  to  other  town  officers  who  are 
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clothed  by  law  with  authority  to  make  con- 
tracts for  the  town.  By  our  common  school 
system  we  have  a  number  of  smaller  corpora- 
tions within  each  town.  Each  school  district 
has,  when  organized,  a  separate  qualified  cor- 
porate existence.  The  trustees  have  power  to 
make  certain  contracts ;  and  in  respect  to  their 
liability  upon  their  own  contracts,  and  those 
of  their  predecessors,  I  am  unable  to  draw  any 
distinction  between  them  and  Overseers  of  the 
Poor.  In  Mass,  school  districts  are  considered 
quasi  corporations,  with  limited  powers,  co- 
extensive with  the  duties  imposed  upon  them 
by  statute  or  usage.  11  Mass.,  198. 

In  the  case  of  Randall  v.  Hubbard,  1  Cow. , 
262,  n.,  a  doubt  was  expressed  whether  trust- 
ees of  a  school  district  could  bind  their  suc- 
cessors. The  question  was  not  necessarily  be- 
fore the  court ;  it  arose  upon  a  contract  to 
build  a  school-house,  and  from  the  phraseology 
of  the  statute  there  may  be  a  doubt  on  that 
point,  without  denying  the  power  to  bind  suc- 
cessors by  a  contract  for  teachers'  wages.  The 
26th  section  of  the  Act  of  1819,  pp.  202,  203, 
makes  it  the  duty  of  the  trustees,  where  a 
meeting  shall  have  voted  a  tax  for  that  pur- 
pose, and  the  same  shall  be  collected  and  re- 
ceived by  them,  to  purchase  a  site  for  a  school- 
house,  and  to  build  or  purchase  one,  and  keep 
it  in  repair  and  furnish  it.  Thus  far  it  would 
seem  the  duty  of  the  trustees  not  to  incur  re- 
sponsibilities beyond  the  means  in  their  pos- 
session and,  therefore,  if  they  do  incur  a  debt, 
they  may  be  responsible  personally,  and  not 
184*]  their  successors;  but  it  is  *their  fur- 
ther duty  to  employ  teachers,  and  to  pay  them 
out  of  moneys  which  are  subsequently  to  come 
into  their  hands  from  the  commissioners,  or 
from  the  persons  who  have  become  liable  for 
instruction ;  and  the  means  are  pointed  out  by 
which  the  trustees  can  indemnify  themselves. 
If,  therefore,  the  trustees  who  made  the  con- 
tract go  out  of  office  before  the  contract  is  en- 
forced, they  ought  not  to  be  personally  liable, 
for  two  reasons  :  1.  Because  they  have  done 
no  more  than  their  duty;  they,  as  agents,  made 
such  a  contract  as  they  were  authorized  to 
make  and,  therefore,  bound  their  principals  ; 
and  2.  Because  they  have  no  means  of  reim- 
bursement, if  compelled  to  pay  the  money. 
But  the  trustees  in  office  ought  to  be  liable : 
1.  Because  they  represent  the  same  principals 
who  made  the  contract  by  their  former  agents; 
and  2.  Because  they  have  the  means  of  inde^n- 
nity  in  their  own  hands ;  they  are  authorized 
to  retain  such  money  out  of  the  money  which 
shall  come  into  their  hands.  2  R.  S.,  476,  sec. 
108.  The  Revised  Statutes  were  not  in  force 
when  this  suit  was  commenced,  but  they  will 
apply  as  to  the  subsequent  proceedings  in  the 
cause.  I  am,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  recover. 

By  a  stipulation  between  the  attorneys  it  is 
agreed  that  the  court  shall  give  final  judgment, 
as  there  are  no  questions  between  the  parties 
but  that  of  the  legal  liability  of  the  defendant, 
and  whether  the  plaintiff  is  entitled  to  interest, 
and  from  what  time.  The  defendants  admit 
that  the  sum  due  the  plaintiff,  if  anything, 
was  $279.30,  Nov.  12,  1824.  On  that  day  the 
account  was  liquidated,  and  from  that  day  the 

S'aintiff  is  entitled  to  interest,  which,  up  to 
ay  12,  1831,  amounts  to  $127.08. 
WEND.  7. 


T Tie  plaintiff  is,  therefore,  entitled  to  judgment 
for  $406.38. 

Cited  In-19  Wend.,  54;  4  Hill.  137, 169;  33  N.  Y., 
477;  67  N.  Y.,  38;  How.  Cas.,  625 ;  23  Barb.,  178;  12 
How.  Pr.,  55. 


*EARING  v.  LANSINGH.    [*185 

Public  Highways — Construction  of  Statute  Con- 
cerning Duties  of  Persons   Meeting  upon  — 
What  Deemed  "  Center"  of  the  Hood — De- 
fense. 

On  a  question  arising-  under  the  Acts  of  the  Leg- 
islature, requiring  all  persons  meeting  each  other 
on  any  turnpike  road  or  public  highway  to  drive 
their  carriages  to  the  right  of  the  center  of  the  road, 
it  was  adjudged  that  the  true  construction  of  the 
Acts  is  that  persons  thus  meeting  shall  keep  to  the 
right  of  the  center  of  the  worked  part  of  the  road. 

It  is  not  the  center  of  the  smooth  or  most  traveled 
part  of  the  road  which  is  the  dividing  line,  but  the 
center  of  the  worked  part,  although  the  whole  of 
the  smooth  or  most  traveled  path  may  be  upon  one 
side  of  that  center. 

It  is  no  defense  that  the  party  had  no  design  to 
offend ;  that  he  attempted  to  prevent  a  collision ; 
that  the  road  on  his  side  was  rough  and  rutty,  and 
that  it  was  more  difficult  for  him  than  for  the  other 
party  to  turn  out ;  unless  the  obstacles  to  turning 
out  are  insuperable  or  extremely  difficult,  he  is 
without  excuse. 

Citations— 2  B.  L.,  227,  283. 

TERROR  from  the  Rensselaer  C.  P.  This 
-CJ  cause  was  tried  in  the  Rensselaer  C.  P. 
on  appeal  from  a  justice's  judgment.  Lan- 
singh  sued  Earing  before  the  justice,  and  re- 
covered a  penalty  of  $5,  for  not  turning  out 
to  the  right  of  the  center  of  a  road  on  which 
they  were  traveling  in  their  wagons  in  oppo- 
site directions.  They  were  traveling  in  the 
Town  of  Greenbush,  on  the  Rensselaer  and 
Columbia  Turnpike  Road  ;  Lansingh  was  pro- 
ceeding to,  and  Earing  coming  from,  the  Vil- 
lage of  Greenbush.  At  the  place  where  they 
met  the  worked  part  of  the  road  is  not  over  20 
feet  wide ;  on  Baring's  right  the  worked  part 
of  the  road  run  close  to  the  fence,  and  was 
very  rough  and  rutty,  being  frozen ;  on  Lan- 
singh's right  there  was  a  distance  of  five  or 
six  rods  over  a  smooth  piece  of  ground,  on 
which  wagons  frequently  passed,  whereby  a 
path  was  made,  and  the  descent  from  the 
worked  part  of  the  road  was  gradual,  without 
much  of  a  ditch.  When  the  parties  approached 
each  other,  their  wagons  were  in  the  beaten 
track  ;  Lansingh  was  driving  on  a  good  trot ; 
Earing  slackened  the  pace  of  his  horses,  and 
turned  them  and  the  wagon  entirely  to  the 
right  of  the  beaten  track,  and  drove  upon  that 
part  of  the  road  which  was  very  rough  and 
rutty.  Lansingh  continued  to  drive  at  the  same 
rate,  and  kept  directly  in  the  smooth  part  of 
the  road  ;  and  whilst  Earing  was  turning  out, 
Lansingh's  wagon  struck  the  wagon  of  the  de- 
fendant, and  broke  the  defendant's  axletree ; 
Lansingh's  *wagon  sustained  no  injury.  [*  1 86 
Earing  was,  at  the  time,  endeavoring  to  get 
further  out  of  the  road  to  the  right,  and  had 
Lansingh  checked  his  horses  to  a  walk,  the 
Wagons  would  not  have  come  in  contact.  The 
beaten  or  smooth  part  of  the  track  on  which 
Lansingh  traveled  was  two  feet  to  the  east  of 
the  center  of  the  worked  part  of  the  road, 
measuring  from  ditch  to  ditch.  The  court 
charged  the  jury  that  the  only  question  for 
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them  to  decide  was  whether  the  defendant  was 
to  the  right  of  the  center  of  the  road  or  not, 
and  that,  in  deciding  that  question,  the  center 
must  be  determined  by  the  worked  part  of  the 
road  only;  that  unless  the  defendant  bad  shown 
that  he  was  to  the  right  of  that  center,  the  pen- 
alty would  attach;  and  if  they  believed  the 
plaintiff's  witnesses,  they  were  bound  to  find  a 
verdict  in  his  favor.  The  court  further  charged 
the  jury  that  it  was  not  necessary  for  the  plaint- 
iff to  show  a  willful  design  or  negligence  on 
the  part  of  the  defendant,  but  the  bare  fact  of 
his  being  on  the  left-hand  side  of  the  worked 
part  of  the  road  was  sufficient  to  entitle  the 
plaintiff  to  recover ;  and  that  neither  the  situ- 
ation of  the  road,  by  reason  of  its  being  rough 
and  rutty  i  nor  the  efforts  of  the  defendant  to 
get  out  of  the  road,  would  afford  any  excuse 
for  the  defendant,  who  was  bound  to  keep  his 
own  side  of  the  road  at  all  events,  unless  in- 
superable obstacles  prevented  ;  and  that  the 
manner  in  which  the  plaintiff  drove  his  team 
could  not  avail  anything  to  defeat  his  right  of 
action,  as  a  person  had  an  undoubted  right  to 
drive  as  he  pleased,  either  fast  or  slow,  if  he 
confined  himself  to  his  own  side  of  the  road. 
The  defendant  excepted;  the  jury  found  a 
verdict  for  the  plaintiff,  on  which  judgment 
was  entered,  and  the  defendant  sued  out  a 
writ  of  error. 

Mr.  J.  Koon,  for  plaintiff  in  error. 

Mr.  S.  Cheever,  for  defendant  in  error, 
cited  Cro.  Jac..  446. 

By  the  Court,  Sutherland,  J.  The  charge 
of  the  court  below  was  correct.  The  6th  sec- 
tion of  the  Act  Concerning  Turnpike  Roads,  2 
R.  L.,  227,  and  also  the  41  Bisection  of  the  Act 
to  Regulate  Highways,  2  R.  L.,  283,  provide, 
that  in  all  cases  of  persons  meeting  each  other 
187*]  on  any  turnpike  road  or  public  high- 
way in  this  State,  traveling  with  carriages, 
sleighs,  wagons  or  carts,  the  persons  so  meet- 
ing shall  seasonably  turn,  drive  and  convey 
their  carriages,  etc. ,  to  the  right  of  the  center 
of  the  road,  so  as  to  enable  carriages  to  pass 
each  other  without  interference  or  interruption, 
under  a  penalty  of  $5  for  every  neglect  or  of- 
fense— to  be  recovered  by  the  party  aggrieved, 
in  an  action  of  debt,  in  any  court  having  cogni- 
zance thereof,  etc.  The  court  charged  the  jury 
that  the  true  construction  of  the  Act  was,  that 
parties  were  to  keep  to  the  right  of  the  center 
of  the  worked  part  of  the  road,  and  that  un- 
less the  defendant  was  to  the  right  of  that  cen- 
ter when  the  plaintiff's  wagon  came  in  con- 
tact with  his,  the  penalty  had  attached,  and 
that  the  situation  of  the  road  as  being  rough 
and  rutty  on  the  defendant's  side,  or  the  want 
of  design  on  his  part  to  run  against  the  plaint- 
iff, would  be  no  defense,  unless  the  road  on 
his  side  was  such  as  to  render  it  impracticable 
for  him  to  turn  out;  and  that  the  case  was  not 
affected  by  the  circumstance  that  the  plaint- 
iff was  driving  fast  and  the  defendant  slow. 
This  is  the  sound  construction  of  the  Act ;  it 
was  designed  to  settle  and  establish  the  rights 
of  travelers  in  such  a  manner  that  there  could 
be  no  mistake  about  them  ;  each  party  is  to 
keep  to  the  right  of  the  center  of  the  worked 
part  of  the  road;  although  it  may  be  more  dif- 
ficult for  one  party  to  turn  out  than  the  other, 
hat  is  no  answer  to  the  action.  The  Act  es- 
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tablishes,  upon  consideration  of  public  policy, 
a  broad  general  rule,  which  must  be  enforced, 
although  sometimes  it  may  operate  inconven- 
iently upon  parties.  It  is  not  the  center  of  the 
smooth  or  most  traveled  part  of  the  road  which 
is  the  driving  line,  but  the  center  of  the  worked 
part,  although  the  whole  of  the  smooth  or  most 
traveled  path  may  be  upon  one  side  of  that  cen- 
ter, unless  the  situation  of  the  road  is  such  that 
it  is  impracticable  or  extremely  difficult  for  the 
party  to  turn  out.  No  such  difficulty  existed 
in  this  case.  The  road  on  the  defendant's  side 
was  rough,  from  having  been  rutted  and  frozen, 
but  not  so  much  so  as  to  present  any  serious 
obstacle  to  his  riding  or  driving  over  it.  The 
questions  of  fact  were  properly  left  to  the  jury, 
and  their  verdict  is  warranted  by  the  evidence. 

Judgment  affirmed. 

Cited  in— 4  Barb.,  598 ;  12  Barb.,  615. 


*D.  C.  BRONSON  v.  NOTES.  [*188 

Arrest  —  Bail-Bond  —  Conditional   Delivery  — 
Sheriff  May  Retake  Defendant,  When. 

Where  a  bail-bond  is  taken  on  the  arrest  of  a  de- 
fendant on  a  capias,  under  an  agreement  that  it  is 
to  be  inoperative,  unless  other,  or  additional  bail  be 
procured  by  the  defendant,  and  the  defendant  is 
permitted  to  go  at  large,  the  officer  making  the  ar- 
rest may  retake  the  defendant  before  the  return  of 
the  process,  if  such  other,  or  additional  bail  be  not 
furnished. 

Where  a  bail-bond  is  taken,  conditioned  for  the 
appearance  of  a  defendant  at  the  return  of  a  writ, 
but  under  the  express  agreement  that  it  shall  be 
considered  only  as  security  for  the  forthcoming  of 
the  defendant  on  the  day  succeeding  the  arrest  un- 
less other  or  additional  bail  be  given,  and  such  bail 
be  not  given,  the  officer  making  the  arrest  may  re- 
take the  defendant. 

Citations—  LB.  L.,  422,  sec.  13;  1  Tidd.  194,  195,  196; 
4  Johns.,  48. 


was  an  action  of  false  imprisonment, 
JL  tried  at  the  Monroe  Circuit,  inMarch,1830, 
before  the  Hon.  Addison  Gardiner,  one  of  the 
Circuit  Judges. 

The  defendant,  as  under  sheriff  of  Monroe, 
on  Jan.  21,  1829,  arrested  the  plaintiff  on  a 
capias  ad  respondendum,  at  the  suit  of  one  Lo- 
der,  returnable  on  the  third  Monday  of  Feb- 
ruary, then  next.  The  plaintiff  applied  to  his 
brother,  H.  O.  Bronson,  to  give  bail  to  the 
sheriff  on  the  arrest.  H.  O.  Bronson  declined 
becoming  bail,  but  told  the  sheriff  he  would 
see  the  plaintiff  forthcoming  in  the  morning. 
The  sheriff  observed:  "  Sign  the  bond,  and  he 
will  get  some  other  person  to  sign  with  you,  or 
get  other  bail  in  the  morning;"  upon  which  the 
defendant  in  the  capias  and  H.  O.  Bronson 
signed  a  bail-bond,  conditioned  for  the  appear- 
ance of  the  defendant  at  the  return  of  the  writ, 
and  delivered  it  to  the  sheriff  :  H.  O.  Bronson 
understanding  it  to  be  the  agreement  of  all 
concerned,  that  if  D.  C.  Bronson  did  not  pro- 
cure other  or  additional  bail  the  next  day  the 
bond  was  to  be  delivered  up  to  him,  H.  O. 
Bronson.  Within  a  few  days  after  the  bond 
was  signed,  H.  O.  Bronson  called  upon  the 
sheriff  to  procure  additional  bail,  or  give  up  the 
bond,  and  they  together  called  upon  D.  C. 
Bronson  for  the  same  purpose.  Subsequently, 
on  Feb.  4,  they  again  called  on  D.  C.  Bronson, 
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when  the  sheriff  told  him  he  had  come  to  have 
him  procure  new  or  additional  bail;  that  H.  O. 
189*1  Bronson  was  unwilling  to  be  *bail;  and 
he  had,  therefore,  given  up  to  him  the  bond  ; 
at  the  same  time  stating  that  he  had  only  taken 
H.  O.  Bronson  as  bail  for  the  evening,  and  that 
he,  D.  C.  Bronson,  was  to  get  other  or  addi- 
tional bail  the  next  day.  and  he  now  wished 
him  to  get  new  bail,  or  he  must  take  him  to  jail. 
To  this  statement  D.  C.  Bronson  assented,  and 
said  he  did  not  wish  H.  O.  Bronson  to  be  his 
bail,  and  would  get  other  bail;  on  which  H.  O. 
Bronson  departed.  After  an  ineffectual  effort 
on  the  part  of  D.  C.  Bronson  to  procure  bail, 
the  under-sheriff  committed  him  to  jail,  where 
he  remained  from  the  evening  of  the  4th  until 
the  evening  of  Feb.  5.  On  these  facts  the  ac- 
tion was  founded.  The  judge  charged  the  jury 
that  if  they  believed  it  was  the  intention  of  the 
defendant  in  taking  the  bail  of  H.  O.  Bronson, 
to  hold  him  responsible  at  all  upon  that  bond, 
in  case  of  an  escape  by  the  plaintiff,  or  until 
new  bail  should  be  procured  by  the  plaintiff, 
it  amounted  to  an  acceptance  of  the  bond  and 
of  the  bail,  and  they  would  find  for  the  plaint- 
iff; but  if  they  believed  it  was  never  the  inten- 
tion of  the  defendant,  in  taking  the  bond,  to 
hold  H.  O.  Bronson  as  bail  for  any  time,  they 
should  find  for  the  defendant.  And  he  further 
instructed  them  that  if  they  believed  the  dec- 
laration of  the  plaintiff,  that  he  did  not  wish 
H.  O.  Bronson  to  be  bail,  amounted  to  a  sur- 
render of  himself,  they  should  find  for  the  de- 
fendant, but  if  they  should  believe  that  the 
defendant  did  not  so  surrender  himself,  they 
should  find  for  the  plaintiff.  The  jury  found 
a  verdict  for  the  plaintiff  for  $24,  and  the  de- 
fendant moved  to  set  aside  the  verdict. 

Mr.  V.  Matthews,  for  defendant.  The 
bond  was  conditional,  and  the  condition  not 
being  performed,  it  was  not  delivered  as  a  good 
and  sufficient  bail-bond;  it  was  as  no  bond;  it 
had  no  validity,  and  the  defendant  might,  there- 
fore, surrender  it  to  H.  O.  Bronson,  and  retake 
the  defendant  on  the  writ.  A  sheriff  who  has 
arrested  a  defendant  on  a  capias,  and  permitted 
him  to  go  at  large  without  bail,  may  retake 
him  at  any  time  before  the  return  of  the  proc- 
ess. 2  T.  R.,  174;  7  Id.,  111.  The  second  ar- 
rest here  was  previous  to  the  return  day  of  the 
writ.  It  is  also  a  well  established  rule,  that  a 
defendant  who  has  given  a  bail-bond  may, with 
the  assent  of  the  sheriff,  surrender  himself  in 
19O*]  *exoneration  of  his  bail  at  any  time  be- 
fore the  return  of  the  capias,  and  that  the  sher- 
iff may  then  detain  him  in  the  same  manner  as 
if  no  bail-bond  had  been  given.  6  T.  R.,  753; 
lid.,  122;  1  East,  383;  1  Bos.  &  P. ,  325 ;  2 
Saund.,  61,  n.  3.  The  acts  of  the  plaintiff  in 
this  case  amounted  to  a  surrender.  The  judge 
erred  in  submitting  to  the  jury  the  intention 
of  the  defendant  in  taking  the  bond;  that  was 
a  question  of  law  and  not  of  fact,  as  was  also 
the  question  of  surrender,  the  facts  being  un- 
disputed. 

Mr.  E.  Griffin,  for  plaintiff.  The  sheriff 
was  bound  to  take  a  bail  bond  if  offered,  and 
he  could  take  no  other  than  a  bond  conditioned 
for  the  appearance  of  the  defendant  at  the  re- 
turn of  the  writ.  He  insisted  upon  a  bond,  or 
to  hold  the  body  of  the  plaintiff,  and  he  took  a 
bail-bond  in  the  usual  form.  It  was  not  de- 
livered conditionally  ;  it  is  not  pretended  that 
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there  was  any  agreement  to  that  effect;  the 
witness  simply  stated  that  such  was  his  under- 
standing. It  was  a  question  of  fact  whether 
the  bond  was  taken  as  a  bail-bond  or  not,  and 
the  jury  have  said  it  was  intended  so  to  be  re- 
ceived. A  sheriff  may  retake  before  the  re- 
turn of  the  writ,  a  defendant  whom  he  has 
permitted  to  go  at  large,  but  he  cannot  retake 
him  after  taking  a  bail-bond  at  the  instance  of 
the  bail.  As  to  the  surrender,  it  cannot  be  pre- 
tended to  have  been  voluntary,  and  unless  it 
was  so,  it  cannot  be  called  a  surrender;  be- 
sides, on  this  fact  also  the  jury  have  passed. 

By  the  Court,  Nelson,  J.  The  facts  in  this 
case  have  very  much  the  appearance  of  a  de- 
sign on  the  part  of  a  defendant,  under  arrest 
on  legal  process,  to  take  advantage  of  an 
officer  for  relaxing  the  rigor  of  its  execution 
through  motives  of  humanity.  Ministerial  of- 
ficers, in  the  execution  of  process,  are  often 
induced,  from  such  feelings,  to  temper  the 
sternness  of  justice,  and  often  do  so,  under 
perilous  responsibility;  and  it  would  be  a  re- 
proach upon  courts  of  justice  if  they  did  not 
encourage  so  generous  a  spirit,  so  far  as  may 
be  compatible  with  the  rights  of  parties  or  the 
public,  and  the  entire  accomplishment  of  the 
ends  of  the  law.  We  would  not  countenance 
a  looseness  in  the  execution  of  their  duties,  nor 
*does  this  sentiment  imply  it,  for  hu-  [*191 
manity  is  not  irreconcilable  with  strict  fidelity 
on  their  part. 

We  think  the  judge  erred  in  putting  the  case 
to  the  jury  upon  the  first  point,  to  wit:  "that 
if  they  believed  it  was  the  intention  of  the  de- 
fendant in  taking  the  bond  of  H.  O.  Bronson 
to  hold  him  responsible  at  all  upon  it,  in  case 
of  an  escape,  or  until  new  bail  should  be  pro- 
cured by  the  plaintiff,  that  then  it  amounted  to 
an  acceptance  of  the  bond,  and  they  should 
find  for  the  plaintiff."  Now  it  is  quite  clear, 
that  the  right  of  the  officer  to  rely  upon  the 
bond  for  the  security  of  the  appearance  of  the 
plaintiff  according  to  the  exigency  of  the  writ, 
would  not  depend  solely  upon  the  intention 
which  he  received  it;  if  there  was  not  a  deliv- 
ery of  the  bond  by  H.  O  Bronson,  or  if  it  was 
the  agreement  of  the  parties  at  the  time  it  was 
put  into  the  hands  of  the  officer,  that  it  was 
not  to  be  delivered  to  take  effect  until  addition- 
al bail  was  procured,  then,  whatever  might  be 
the  intention  of  the  defendant,  the  bond  would 
be  inoperative  and  have  no  legal  existence. 
There  must  be  a  delivery  as  well  as  an  accept- 
ance, to  give  validity  to  a  deed. 

It  is  true  the  bond  was  delivered  to  the  de- 
fendant at  the  time  of  its  execution  by  H.  O. 
Bronson ;  but  for  what  purpose?  If  for  the 
purposes  expressed  therein,  then  it  would  be 
valid;  if  as  a  mere  deposit  until  additional  se- 
curity was  obtained,  clearly  there  was  no  de- 
livery; and  if  an"  escape  had  taken  place,  the 
defendant  could  not  have  enforced  its  obliga- 
tion for  an  indemnity.  The  mere  manual  tra- 
dition of  a  deed  by  the  grantor  or  obligor  to 
the  grantee  or  obligee,  and  nothing  else,  would 
be  prima  facie  evidence  of  a  legal  delivery,  but 
not  necessarily  conclusive  and  inexplicable. 
The  party  may  explain  and  rebut  the  prima, 
facie  legal  effect  of  the  act.  This  is  not  im- 
pugning the  doctrine  applicable  to  an  escrow; 
it  is  only  allowing  a  party  to  contest  thedeliv- 
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ery.  It  follows,  from  these  principles,  that 
the  judge,  upon  the  facts  in  the  case,  should 
have  put  to  the  jury  not  only  the  acceptance 
of  the  bond  by  the  officer,  but  the  delivery  by 
H.  O.  Bronson,  for  the  purposes  expressed  in 
it;  for  if  the  jury  should  have  negatived  that 
fact,  the  verdict  ought  to  have  been  for  the  de- 
fendant. 

192*]  *There  is  another  view  of  the  case, 
upon  the  supposition  that  the  bond  was  exe- 
cuted and  delivered.  The  Statute,  1  R.  L., 
422,  sec.  13,  provides  that  every  sheriff  and 
other  officer  shall  let  out  of  prison  all  persons 
by  them  arrested,  etc.,  "upon  reasonable  sure- 
ties of  persons  having  sufficient,"  etc.;  and  it 
has  been  determined  (and  without  such  deter- 
mination the  statute  would  have  been  nuga- 
tory, for  the  sheriff  had  an  election  to  take 
bail  before  the  act),  that  the  statute  is  impera- 
tive upon  the  sheriff,  and  if  he  refuses  reason- 
able bail,  an  action  on  the  case  will  lie  against 
him;  1  Tidd,  194-196,  and  cases  cited;  and  it 
necessarily  follows,  from  this  obligation  to 
take  bail,  that  after  it  is  taken,  he  cannot  ar- 
rest the  defendant  upon  the  same  process,  un- 
less he  discover  his  bail  to  be  insufficient,  and 
then  no  longer  than  until  good  bail  be  offered. 
Tillman  v.  Lansing,  4  Johns.,  48.  Now,  what 
was  the  bail  offered  to  the  sheriff  in  this  case 
by  the  defendant  on  the  arrest?  Only  for  his 
forthcoming  in  the  morning.  This  is  the  ut- 
most extent  of  the  security  offered  by  him  or 
consented  to  by  the  bail.  The  sheriff  might 
have  refused  it,  and  committed  him  to  custody; 
but  he  consented  to  take  it,  and  the  bond  was 
signed  accordingly;  and  without  the  bond  he 
would  have  had  no  valid  security  even  until 
morning,  which  accounts  sufficiently  for  the 
desire  of  the  sheriff  that  the  bail  should  sign 
it.  The  officer  might  have  been  satisfied  with 
the  reasonableness  of  the  bail  for  the  period  of- 
fered by  the  defendant,  but  not  till  the  return 
of  the  writ;  at  all  events,  the  sufficiency  of  the 
bail  for  the  latter  period  was  not  presented  for 
the  consideration  of  the  officer,  and  we  are  not 
to  infer,  in  the  absence  of  proof,  that  he  was 
content  with  it,  especially  when  it  was  the  ex- 
press understanding  of  all  parties  that  other  or 
additional  bail  was  to  be  procured  the  next 
day.  This  was  all  the  sheriff  afterwards  in- 
sisted upon  from  the  plaintiff,  and  the  failure 
to  procure  it,  I  think,  constitutes  a  sufficient 
justification  for  retaking  him  on  the  writ.  It 
is  true  the  sheriff  made  no  objection  as  to  the 
sufficiency  of  the  bail  for  the  whole  period  ; 
but,  as  before  stated,  the  limited  time  for 
which  the  bail  was  offered  and  accepted  did 
not  present  that  question  to  his  consideration, 
and  accounts  sufficiently  for  his  silence.  I  am 
of  opinion,  upon  this  ground,  that  the  defend- 
ant was  entitled  to  the  verdict  upon  the  evi- 


193*]  *  Whether  this  form  of  action  is  the 
appropriate  one,  the  arrest  being  by  legal  proc- 
ess, it  is  not  now  necessary  to  examine.  That 
the  writ  was  notfunctus  offlcio  is  clear,  as  a  de- 
fendant on  mesne  process  may  be  retaken  upon 
the  sureties  becoming  insufficient. 

New  trial  granted;  costs  to  abide  ihe  event. 

Cited  In—  28  N.  Y.,  342  ;  32  N.  Y.,  446  ;  25  Hun,  145, 
39  How.  Pr.,  494  (14  Am.  Rep.,  467)  ;  53  Mo.,  619  (21 
Am.  Rep.,  446)  ;  63  Mo.,  223. 
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Seduction — Evidence  of  Promise  of  Marriage  In- 
admissible. 

In  an  action  for  seduction,  evidence  of  promise  of 
marriage  is  inadmissible  ;  and  although  the  judge 
instructs  the  jury  not  to  consider  the  damages  aris- 
ing from  the  breach  of  the  promise  of  marriage, 
where  such  evidence  has  been  received,  the  verdict 
will  be  set  aside. 

The  utmost  latitude  of  inquiry  is,  that  the  female 
may  be  asked  whether  the  defendant  paid  his  ad- 
dresses In  an  honorable  way. 

Citations— 1  Johns.,  299 ;  2  Wend.,  464  ;  3  Wils.,  18 ; 
3  Camp.,  519. 

THIS  was  an  action  on  the  case  for  debauch- 
ing the  servant  of  the  plaintiff  per  quod 
sermtium  amisit,  tried  at  the  Putnam  Circuit 
in  Apr.,  1830,  before  the  Hon.  James  Emott, 
late  one  of  the  Circuit  Judges. 

The  female  seduced  was  asked,  on  her  ex- 
amination as  a  witness,  whether  or  not  the  de- 
fendant, previous  to  having  carnal  knowledge 
of  her,  promised  her  marriage.  The  defend- 
ant objected  to  the  question,  but  the  judge  al- 
lowed it  to  be  put,  to  prove  the  seduction  and 
to  show  that  the  intercourse  between  the  par- 
ties was  such  as  a  prudent  parent  might  have 
admitted,  but  not  to  lay  the  foundation  for  a 
recovery  of  damages  for  the  breach  of  the 
promise.  The  question  was  put,  and  answered 
in  the  affirmative.  The  judge,however,charged 
the  jury,  that  in  assessing  the  damages  of  the 
plaintiff,  they  should  have  no  reference  to  the 
promise  of  marriage,  the  remedy  for  the  breach 
of  which  belonged  only  to  the  female  by  ac- 
tion in  her  own  name.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $200,  which  the  de- 
fendant moved  to  set  aside. 

Mr.  W.  Nelson,  for  defendant. 

Mr.  R.  C.  Austin,  for  plaintiff. 

* By  the  Court,  Savage,  Ch.  J.  The  [*194 

only  question  in  this  case  is,  whether  the 
judge  did  not  err  in  receiving  testimony  of  a 
promise  of  marriage.  In  Foster  v.  Schofield,  1 
Johns.,  299,  it  was  held  to  be  improper.  There 
the  judge  instructed  the  jury  that  they  might 
give  damages  for  the  seduction  and  also  for 
the  breach  of  promise;  here  the  jury  were  cau- 
tioned on  that  subject,  but  the  evidence  being 
before  them,  they  might  be  influenced  by  it 
even  against  their  own  determination  not  to 
consider  it;  this  case  has  been  recognized  as 
correct,  2  Wend.,  464.  In  TuUidge  y.  Wade, 
3  Wils.,  18,  the  court  refused  to  set  aside  a  ver- 
dict precisely  similar,  where  the  judge  charged 
the  jury  not  to  consider  the  damages  arising 
from  the  breach  of  the  promise  ;  but  it  is  cer- 
tainly a  dangerous  practice— the  jury  may  give 
damages,  notwithstanding  the  charge  of  the 
court,  for  the  breach  of  promise,  and  that  upon 
the  testimony  of  the  party  interested.  In  Dodd 
v.  Norri*,  3  Camp.,  519,  Ld.  Ellenborough 
said,  the  daughter  may  be  asked  whether  the 


NOTE.— Seduction—  Who  may  maintain  action  for 
— Evidence  of  promise  of  marriage. 

As  to  who  may  maintain  action  for  seduction.  See, 
Sargent  r. ,  5  Cow.,  105,  note. 

As  to  the  rejection  of  evidence  of  a  promise  of  mar- 
riage. See,  Clark  v.  Fitch,  2  Wend.,  459,  note ;  Elliott 
v.  Nicklin,  5  Price,  641;  Tullidge  v.  Wade,  3  Wils., 
18 ;  Capron  v.  Balmond,  3  Steph.  N.  P.,  2356 ;  David- 
son v.  Goodall,  18  N.  H.,  423. 
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defendant  paid  his  addresses  in  an  honorable 
way;  further  than  that  you  can  on  no  account 
go. 

A  new  tried  must  be  granted,  with  costs  to  abide 
the  event. 

Cited  in— 10  Wend.,  340 ;  15  N.  Y.,  352 ;  26  Barb.- 
617 ;  60  Barb.,  270 ;  44  How.  Pr.,  79 ;  2  Abb.  N.  8.,  388! 
2  Daly,  162  ;  4  Daly.  240. v 


LEGG  v.  ROBINSON. 

Action  on  Appeal  Bond — Plea,  of  Non  Est  Fac- 
tum— Effect  of. 

In  covenant  or  debt,  the  plea  of  non  est  factum 
only  puts  in  issue  the  giving  of  the  deed,  and  it  is 
not  necessary  in  such  a  case  for  the  plaintiff  to 
prove  the  averments  or  breaches  contained  in  his 
declaration ;  the  plea  admits  all  the  material  aver- 
ments. 

Where,  in  a  justice's  court,  to  a  declaration  on  an 
appeal  bond  containing1  all  the  necessary  averments 
to  charge  the  defendant,  the  defendant  pleaded  that 
he  never  gave  such  a  writing,  it  was  held,  that  the 
above  rule  applied,  and  that  the  plaintiff  was  bound 
to  prove  only  the  execution  of  the  bond. 

Citations— 10  Johns.,  48;  7  Cow.,  474;  9  Cow.,  308. 

ERROR  from  the  Cayuga  C.  P.  Legg  sued 
Robinson  in  a  justice's  court,  on  an  appeal 
bond,  and  put  in  a  formal  declaration  in  cove- 
nant, setting  forth  the  bond  and  condition  and 
averring  a  judgment  for  $46.54  debt  and  costs, 
in  favor  of  the  plaintiff,  against  one  John 
Groom,  for  whom  Robinson  had  become  surety 
in  the  appeal  bond,  and  assigning  for  breaches 
that  Groom  had  not  paid  the  judgment,  the 
195*]  issuing  *of  a  fi.  fa.  and  return  of 
nulla  bona,  the  issuing  of  a  ca.  sa.  and  return 
of  non  est  inventus,  and  that  the  judgment  re- 
mained in  full  force,  concluding  with  the  usual 
breach.  The  justice,  in  his  return  to  the  C.  P. 
on  the  appeal  made,  stated:  "  To  the  said  dec- 
laration and  demand  the  defendant  pleaded  the 
general  issue,  '  that  he  never  gave  such  a  writ- 
ing,' and  asked  for  a  nonsuit."  On  the  trial  in 
the  C.  P.,  the  plaintiff  produced  the  bond  de- 
clared on,  and  rested.  The  court  decided  that 
the  plaintiff  was  not  entitled  to  recover  unless 
he  also  proved  the  averments  in  his  declaration, 
which  the  plaintiff  declining  to  do,  the  court 
decided  that  the  plaintiff  should  be  nonsuited; 
to  which  decision  the  plaintiff  excepted.  Be- 
fore, however,  the  nonsuit  was  entered,  the 
counsel  of  the  defendant,  "  for  the  purpose  of 
fortifying  the  case,"  as  the  bill  of  exceptions 
states,  offered  in  evidence  a  ca.  sa.  issued  out 
of  the  C.P.  of  Cayuga,  in  favor  of  Legg  against 
John  Groom  for  $12.74  debt  and  $33.80  dam- 
ages and  costs  tested  in  Sep. ,  1827,  and  re- 
turnable in  January  thereafter,  filed  in  the 
clerk's  office  with  the  following  indorsements 
thereon:  "Rec'd  Dec.  1,  1827,  Arch'd  Green, 
Sheriff.  Rec'd  defendant  into  custody  Dec.  20, 
1827,  J.  Shelden,  Jailor;"  which  evidence  was 
objected  to  by  the  plaintiff  but  received  by  the 
court,  who  charged  the  jury  that  the  defend- 
ant was  entitled  to  a  verdict.  The  jury,  ac- 
cordingly, found  a  verdict  for  the  defendant 
on  which  judgment  was  entered.  The  plaintiff 
sued  out  a  writ  of  error. 

Messrs.  Kellogg  and  Sanford,  for  plaint- 
iff in  error.  The  only  plea  put  in  by  the  de- 
fendant was,  that  he  had  not  given  such  a 
writing  as  the  plaintiff  had  declared  on,  and 
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the  issue,  therefore,  to  be  tried  was,  whether 
the  instrument  declared  on  had  been  duly  exe- 
cuted. If  the  defendant  be  considered  as  hav- 
ing pleaded  the  general  issue,  it  amounts  to  the 
same  thing;  for  in  covenant  there  is  no  general 
issue  other  than  non  est  factum,  and  where  the 
deed  only  is  put  in  issue  all  other  material  aver- 
ments are  admitted.  2  Stark.  Ev  ,  430  ;  10 
Johns.,  47;  4  Cow.,  173,  474;  9  Id.,  308.  The 
evidence  of  the  ca.  sa.  was  inadmissible  ;  the 
defendant  had  not  pleaded  it  or  given  notice  of 
it;  no  judgment  was  shown  to  support  it ;  it 
was  *against  a  different  person  and  for  [*196 
a  different  sum  ;  and  the  indorsements  on  it 
were  not  verified. 

Mr.  W.  H.  Seward,  for  defendant  in  error. 
The  plea  was  virtually  a  denial  of  all  the  alle- 
gations in  the  declaration  ;  it  amounted  to  a 
plea  of  non  infregit  conventionem,  which  is  a 
good  plea,  if  not  demurred  to;  7  Cow.,  71;  and 
being  put  in,  in  a  justice's  court,  will  be  fa- 
vorably construed.  1  Johns.  Ch.,  333  ;  3  Cai., 
275  ;  3  Johns.,  427.  The  evidence  on  the 
part  of  the  defendant  was  admissible,  after 
the  court  had  intimated  that  their  opinion 
was  that  the  plaintiff  should  be  nonsuited  ; 
for  the  defendant  might  waive  the  nonsuit  and 
did  so,  in  fact,  by  offering  evidence  in  defense. 
He  was  not  bound  to  show  the  judgment,  the 
plaintiff  having  declared  upon  it,  and  showing 
an  arrest  under  a  ca.  sa.,  he  established  his 
defense. 

By  the  Court,  Sutherland,  J.  I  under- 
stand from  the  record  that  the  defendant's  plea 
before  the  justice  was  simply,  "  that  he  never 
gave  such  a  writing,"  and  that  he  asked  for  a 
nonsuit.  The  justice  says  in  his  return,  that 
he  pleaded  the  general  issue,  and  then  states 
the  words  of  the  plea  as  above  with  the  marks 
of  quotation.  The  justice  considered  those 
words  as  constituting  a  plea  of  the  general 
issue. 

It  is  abundantly  settled,  that  in  covenant  or 
debt,  the  plea  of  non  est  factum  puts  in  issue 
the  giving  of  the  deed  only,  and  that  it  is  not 
necessary  in  such  a  case  for  the  plaintiff  to 
prove  the  averments  or  breaches  contained  in 
his  declaration.  The  plea  admits  all  the  mate- 
rial averments.  10  Johns.,  48;  7 Cow.,  474;  9 
Id.,  308.  There  is  no  dispute  as  to  this  rule  in 
courts  of  record.  The  question  in  this  case  is. 
whether  it  is  applicable  to  suits  before  justices 
of  the  peace.  The  declaration  here  was  in  cove- 
nant upon  an  appeal  bond  in  the  usual  form. 
It  averred:  1.  That  the  appeal  was  duly  pros- 
ecuted, and  a  judgment  recovered  thereon  by 
the  plaintiff,  in  the  Court  of  C.  P. ;  2.  That 
the  said  judgment  had  not  been  paid  or  satis- 
fied; 3.  That  &fi.  fa.  had  been  duly  issued 
and  returned,  nuUa  bona ;  4.  That  a  ca.  sa. 
was  afterwards,  duly  issued  and  returned, 
non  est  inventus  ;  5.  That  the  judgment  is 
still  in  force,  etc.  To  this  declaration  the  de- 
fendant *pleaded  that  he  never  gave  [*  197 
such  a  writing,  and  the  court  below  held  that 
the  plaintiff  was  bound  to  prove  not  only  the 
bond  but  the  truth  of  all  his  averments. 

Mere  matter  of  form  is  not  regarded  in  pro- 
ceedings before  those  inferior  courts;  any  state- 
ment of  the  cause  of  action,  or  of  the  defense, 
which  fairly  apprises  the  opposite  party  of  the 
grounds  relied  upon,  either  to  support  or  de- 
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feat  the  action,  is  sufficient.  The  name  by 
which  anything  may  be  called  is  not,  in  these 
cases,  material  if  the  thing  itself  is  right.  The 
mistake  in  the  name  is  not  calculated  to  mis- 
lead. Technical  niceties  will  not  be  exacted  ; 
but  parties  must  be  held  to  a  plain  and  intelli- 
gible statement  of  their  cases.  There  is  no  dif- 
ficulty in  this  ;  any  man,  however  unlettered, 
is  capable  of  doing  it.  Now  the  plaintiff's  dec- 
laration in  this  case  though  formal,  was,  at  the 
same  time,  perfectly  simple  and  perspicuous. 
The  defendant  might,  without  the  aid  of  coun- 
sel, in  his  own  language  have  answered  each 
one,  or  all  of  the  averments.  Instead  of  that, 
he  simply  says  he  never  gave  such  a  writing. 
Such  a  plea,  under  such  circumstances,  was 
calculated  to  make  the  plaintiff  believe  that  the 
execution  of  the  bond  was  the  only  matter  in 
dispute,  and  that  evidence  upon  any  other  point 
would  not  be  required  of  him.  The  court, 
therefore,  erred  in  deciding  that  the  plaintiff 
must  prove  all  the  averments  in  his  declaration 
or  he  could  not  recover.  The  ca.  sa.  given  in 
evidence  by  the  defendant  was,  also,  improp- 
erly admitted;  it  did  not  correspond  with  the 
judgment  on  which  the  plaintiff  relied,  and  no 
other  judgment  was  proved  ;  and  it  was  not 
authenticated  in  any  manner. 

Judgment  reversed,  and  venire  de  novo  to 
Cayuga  C.  P. 

Cited  in— 42  Am.  Dec.,  683  (6  Ark.,  59);  47  Am.  Dec., 
117  (10  Mo.,  338). 


198*J  *GARLOCK  v.  GEORTNER. 

Redelwery  of  Note  to  Maker — Evidence  to  Prove 
Circumstances  of  Redelwery  Admissible. 

Where  the  payee  of  a  note,  after  it  was  duly  made 
and  delivered,  gave  it  to  the  maker  to  keep,  until 
certain  acts  to  be  done  by  the  maker  were  per- 
formed, who  subsequently  refused  to  redeliver  it  to 
the  payee,  it  was  held,  that  the  circumstances  un- 
der which  the  note  came  to  the  possession  of  the 
maker  might  be  given  in  evidence  in  an  action  by 
the  payee,  to  recover  the  amount  thereof. 

ERROR  from  the  Montgomery  C.  P.  Gar- 
lock  sued  Geortner  in  a  justice's  court, and 
declared  against  him  specially,  that  Nov.  24, 
1827,  on  the  settlement  of  an  action  of  slander 
which  he  was  prosecuting  against  Geortner, 
the  latter  agreed  to  pay  him  $50  for  his  dam- 
ages, and  to  pay  the  costs  of  the  suit;  that 
Geotner  drew  a  note  for  about  $50,  payable  to 
the  plaintiff,  or  to  him  or  order,  or  bearer,  with 
interest;  which  note  he  alleged  to  be  then  in 
possession  of  the  defendant,  and  which  he  re- 
quired him  to  produce  on  the  trial  of  the  cause, 
or  parol  evidence  of  its  contents  would  be  giv- 
en. He  also  charged  the  defendant  to  be  in- 
debted to  him  in  the  sum  of  $50,  agreed  by  him 
to  be  paid  to  the  plaintiff  on  the  settlement  of 
a  slander  suit,  and  in  the  like  sum  for  the 
amount  of  a  certain  promissory  note,  drawn  by 
the  defendant,  payable  to  the  plaintiff,  or  bear- 
or  order,  one  year  after  date,  with  interest, 
dated  on  or  about  Nov.  24,  1827.  The  defend- 
ant pleaded  the  general  issue,  and  gave  notice 
that  he  would  prove  that  the  note  was  volun- 
tarily delivered  up  by  the  plaintiff  to  the  de- 
fendant. The  cause  was  removed  by  appeal 
into  the  C.  P.  The  plaintiff  proved  the  agree- 
ment to  settle  the  slander  suit,  the  making  of  a 
note  by  the  defendant  for  $50,  payable  one  year 
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after  date,  with  interest,  the  delivery  of  the- 
same  to  the  plaintiff,  the  payment  of  the  costs 
of  the  slander  suit,  and  that  the  same  was  no- 
further  prosecuted.  The  plaintiff  then  called 
upon  the  defendant  to  produce  the  note,  and 
on  his  refusing  to  do  so,  offered  to  prove  that 
on  the  same  day  when  the  settlement  of  the 
slander  suit  took  place,  the  plaintiff,  under  an 
impression  that  the  defendant  was  entitled  to 
the  possession  of  the  note  until  the  costs  were 
adjusted  and  paid,  gave  up  the  note  to  the  de- 
fendant, *and  told  him  to  keep  it  until  [*1 99- 
the  costs  were  paid  or  settled;  that  after  receiv- 
ing it,  the  defendant  promised  to  pay  the  costs 
and  to  pay  the  amount  of  the  note  when  it  be- 
came due;  and  also.that  after  the  defendant  had 
paid  the  costs  of  such  slander  suit,  the  defend- 
ant made  a  similar  promise :  which  evidence  was 
objected  to  by  the  defendant,  and  rejected  by 
the  court,  who  thereupon  nonsuited  the  plaint- 
iff, on  which  judgment  was  entered.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  D.  Eacker,  for  plaintiff  in  error. 

Mr.  D.  Cady,  for  defendant  in  error. 

By  the  Court,  Xelson,  /.  The  court  erred 
in  refusing  to  admit  the  evidence  offered  to  be 
given  by  the  plaintiff,  to  account  for  not  pro- 
ducing the  note,  the  amount  of  which  he  was 
seeking  to  recover.  The  execution  and  delivery 
of  the  note  by  the  defendant  to  the  plaintiff 
was  proved,  and  whether  it  was  intended  to  be 
given  up  and  relinquished  by  the  plaintiff  or 
not  when  put  in  the  defendant's  possession, 
should  have  been  submitted  to  the  jury.  If 
the  note  was  put  by  the  plaintiff  into  the  pos- 
session of  the  defendant  through  misappre- 
hension, or  ignorance  of  his  rights,  or  for  safe 
keeping  merely,  or  for  any  other  cause  incon- 
sistent with  the  intention  of  relinquishing  his 
property  in  it,  for  aught  appearing  in  the  bill 
of  exceptions,  the  plaintiff  would  be  entitled  to- 
recover. 

The  plaintiff  should  have  been  allowed,  if 
he  could,  to  explain  the  possession  of  the  note- 
by  the  defendant,  as  well  to  rebut  the  prima 
facie  inference  of  extinguishment  of  it,  as  to- 
account  for  its  non-production  on  the  trial. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

Cited  in— 26  N.  Y.,  490  ;  82^N.  Y.,  470  ;  1  Abb.,  302  ; 
21  Mich.,  481 ;  64  Pa.  St.,  119. 


*HORTON  v.  AUCHMOODY.  [*2OO 

Justice  of  the  Peace —  When  Action  Lies  against' 
for  Trespass. 

A  justice  of  the  peace  who  grants  an  adjournment 
to  a  plaintiff  not  entitled  to  it,  and  subsequently 
renders  judgment  and  issues  execution,  on  which 
the  property  of  the  defendant  is  sold,  cannot  be 
sued  as  a  trespasser. 


NOTE.— Judicial  officers— Personal  lialrtttty  of— Jus- 
tice of  the  peace.  See,  Wallsworth  v.  M'Cullough,  10> 
Johns..  93,  note. 

As  to  the  personal  liability  of  judicial  and  ministeri- 
al officers,  see,  generally,  Henderson  v.  Brown,  1 
Cai.,  92,  note ;  Seaman  v.  Patten,  2  Cai.,  312,  note  ; 
Yates  v.  Lansing,  9  Johns.,  395,  note;  Kuan  v.  Perry  v 
3  Cai..  120,  note, 

As  to  how  far  ministerial  officers  are  protected  by 
process,  see,  Warner  v.  Shed,  10  Johns.,  138,  note  ? 
Savacool  v.  Boughton,  6  Wend.,  170,  note. 
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Where  a  justice  acts  without  acquiring  jurisdic- 
tion, he  is  a  trespasser;  but  having  jurisdiction,  an 
error  in  judgment  does  not  subject  him  to  an  ac- 
tion, he  is  entitled  to  the  protection  afforded  to  a 
judge  of  a  court  of  record. 

Citations— 2  Johns.,  192 :  4  Johns.,  117 ;  8  Johns., 
391 :  9  Johns.,  140 ;  11  Johns.,  407;  1  Cow.,  245 ;  15 
Johns..  245 ;  17  Johns.,  145 ;  2  Salk.,  674 ;  3  Cow.,  206 ; 
9  Cow.,  61 ;  2  Wend.,  604 ;  3  Wend..  204. 

TERROR  from  the  Sullivan C.  P.  Auchmoody 
J-J  sued  Horton  in  a  justice's  court,  and  de- 
clared against  him  for  that  the  defendant,  be- 
tween the  months  of  April  and  June,  1829,  is- 
sued a  paper  purporting  to  be  an  execution  in 
favor  of  one  Job  Wilson,  against  the  goods, 
etc. ,  of  the  plaintiff,  by  reason  of  which  the 
property  of  the  plaintiff,  to  wit:  one  mare, was 
taken  from  his  possession,  and  sold  and  deliv- 
ered to  one  N.  B.,  at,  etc.,  to  the  damage  of 
the  plaintiff  of  $50.  The  defendant  pleaded 
the  general  issue,  and  that  he  was  a  justice  of 
the  peace,  and  as  such  justice  issued  execution 
on  a  judgment  before  him  in  favor  of  Job 
Wilson,  against  the  plaintiff.  The  plaintiff  re- 
covered before  the  justice,  and  the  defendant 
appealed.  On  the  trial  in  the  C.  P.,  it  ap- 
peared that  Auchmoody  had  been  sued  by  one 
Job  Wilson;  that  the  parties  appeared  before 
Horton,  who  was  a  justice  of  the  peace,  and 
before  whom  the  suit  was  had,  on  a  day  to 
which  the  cause  had  been  adjourned;  that  Wil- 
son applied  for  a  further  adjournment  on  the 
ground  of  a  want  of  a  material  witness,  to  the 
granting  of  which  Auchmoody  objected,  insist- 
ing that  Wilson  being  plaintiff  was  not  enti- 
tled to  an  adjournment  except  on  the  return  of 
process,  and  saying,  in  case  the  justice  gran  ted 
the  adjournment,  he,  Auchmoody,  would  not 
appear,  and  they  would  proceed  at  their  peril. 
The  justice  decided  that  Wilson  was  entitled  to 
one  adjournment  on  making  oath,  and  granted 
him  an  adjournment.  Auchmoody  then  in- 
formed the  justice  that  he  would  not  attend  to 
the  suit  any  further,  and  did  not  afterward  at- 
tend to  it.  Wilson  subsequently  obtained  a 
judgment  against  Auchmoody,  on  which  an 
20 1*]  execution  *was  issued  by  the  justice, 
and  property  of  Auchmoody  sold.  The  de- 
fendant objected  to  parol  evidence  of  the  exe- 
cution; whereupon  the  constable  stated  that  he 
had  delivered  it  to  a  justice  of  the  peace  ^ as 
evidence  in  a  suit  against  him,  and  the  justice 
testified  that  he  believed  he  had  it  at  home 
among  his  papers,  but  had  not  seen  it  for  about 
two  months,  and  that  he  had  not  had  time  to 
go  for  it  since  he  had  been  subpoenaed.  The 
court  ruled  this  to  be  sufficient  evidence  of  the 
loss  of  the  paper  to  authorize  the  introduction 
of  parol  proof  which  was,  accordingly,  given. 
The  counsel  for  the  defendant  requested  the 
court  to  charge  the  jury  that  the  judgment  in 
favor  of  Wilson  was  voidable  only,  and  for 
that  cause  might  be  reversed,  but  not  void  so 
as  to  lay  the  foundation  of  this  action,  and  that 
its  legality  could  not  be  inquired  into  collater- 
ally. The  court  charged  the  jury  that  the  judg- 
ment was  void,  and  not  merely  voidable,  and 
that  the  action  was  sustained.  The  jury  found 
a  verdict  for  the  plaintiff  ;  the  defendant  hav- 
ing excepted  to  the  decisions  of  the  court,  sued 
out  a  writ  of  error. 

Mr.  A.  C.  Niven,  for  plaintiff  in  error. 
Mr.  R.  S.  Street,  for  defendant  in  error. 
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By  the  Court,  Savage,  Ch.  J.  The  main 
point  in  this  case  is,  had  the  justice  jurisdic- 
tion sufficient  to  authorize  a  judgment?  The 
plaintiff  in  error  holds  the  affirmative  of  thia 
proposition,  and  the  defendant  the  negative. 
The  plaintiff  contends  that  the  justice  having 
jurisdiction  of  the  subject-matter,  and  also  of 
the  person  of  the  defendant  by  a  regular  ap- 
pearance, if  any  error  is  subsequently  commit- 
ted, the  remedy  is  by  certiorari  or  appeal.  The 
defendant  says  that,  by  an  adjournment  with- 
out authority,  the  cause  is  discontinued,  the 
justice  loses  jurisdiction,  and  any  subsequent 
proceedings  are  coramnonjudice  and  void. 

It  has  been  decided  that  a  justice  cannot  ad- 
journ a  cause  of  his  own  motion  after  a  pre- 
vious adjournment,  and  that  such  adjournment 
amounts  to  a  discontinuance  of  the  suit, 2  Johns. 
192 ;  that  if  the  justice  do  not  appear  at  the 
place  of  appearance,  *but  adjourn  [*2O2 
the  cause  by  a  note  in  writing  without  signa- 
ture, such  an  adjournment  is  a  discontinuance, 
and  the  cause  out  of  court,  4  Johns.,  117;  that 
where  the  justice  adjourns  at  the  instance  of 
theplaintiff,  after  a  previous  adjournment,  such 
adjournment  amounts  to  a  discontinuance. and 
the  cause  is  out  of  court,  8  Id. ,  391 ;  that  where 
the  plaintiff  does  not  appear  on  the  return  of 
the  process,  the  cause  is  discontinued,  9  Id., 
140  ;  that  delay  by  the  justice  to  open  his  court 
for  two  hours  amounts  to  a  discontinuance,  11 
Id. ,  407  ;  that  by  the  non-attendance  of  the  jus- 
tice on  the  day  to  which  a  cause  is  adjourned, 
it  is  discontinued  ;  that  subsequent  assent  gives 
jurisdiction  to  the  justice  to  proceed  at  a  sub- 
sequent time,  but  does  not  restore  the  cause 
against  a  party  not  assenting,  1  Cow.,  245;  and 
by  the  non-appearance  of  the  plaintiff  on  the 
adjourned  day,  the  cause  is  unequivocally  dis- 
continued, and  the  parties  then  stand  as  if  the 
suit  had  never  existed.  15  Johns. ,  245.  These 
were  all  questions  upon  certiorari,  in  the  same 
cause  in  which  the  irregular  proceeding  took 
place, and  the  judgments  were  reversed.  Wheth- 
er in  such  a  case  the  justice  is  liable,  I  do  not 
find  expressly  decided  ;  and  though  the  court 
say  that  the  proceedings  are  void,  yet  they  re- 
verse the  judgments,  which  would  be  unneces- 
sary if  the  judgment  entered  was  a  perfect 
nullity. 

The  case  of  Butler  v.  Potter,  17  Johns.,  145, 
was  an  action  in  Onondaga  C.  P.,  against  a 
justice  who  had  exceeded  his  jurisdiction  in 
awarding  more  than  $5  costs.  In  the  court  be- 
low there  was  a  recovery  against  him,  on  the 
ground  that  the  execution  on  such  a  judgment 
was  void.  This  court,  however,  reversed  the 
judgment  of  the  C.  P.,  saying  that  the  justice 
bad  jurisdiction  to  give  judgment  for  costs, 
and  though  he  gave  judgment  for  more  than 
he  ought.such  judgment  was  merely  erroneous, 
and  not  void.  The  case  of  Prigg  v.  Adams.  Z 
Salk.,  674,  was  relied  upon,  where  judgment 
was  given  for  five  shillings  in  the  C.  P.,  on  a 
cause  of  action  arising  in  Bristol.  An  Act  of 
Parliament.erecting  the  Court  of  Conscience  in 
Bristol,  contained  a  clause  by  which  it  was  de- 
clared, that  if  it  appeared  upon  the  trial  in  any 
of  the  courts  at  Westminster,  upon  a  cause  of 
action  arising  in  Bristol,  that  the  cause  of  ac- 
tion *was  under  40  shillings,  no  judg-  [*2O$ 
ment  should  be  entered  for  the  plaintiff  ;  and 
if  entered,  it  should  be  void.  A  ca.  sa.  was 
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issued  upon  such  a  judgment,  and  the  defend- 
ant imprisoned  ;  upon  which  he  brought  an 
action  for  false  imprisonment,  and  the  question 
upon  demurrer  was,  whether  the  judgment  was 
so  far  void  that  the  party  could  take  advantage 
of  it  in  a  collateral  action  ;  and  the  K.  B.  held 
that  it  was  not ;  that  it  was  only  voidable  by 
plea  or  error,  and  not  like  the  case  of  a  judg- 
ment vacated.  In  Butler  v.  Potter  this  court 
took  the  distinction  which  has  been  frequently 
taken,  that  where  an  inferior  tribunal  has  ju- 
risdiction, but  errs  in  the  exercise  of  its  powers, 
the  act  is  not  void,  but  voidable  ;  but  if  there  is 
no  jurisdiction  whatever,  the  proceeding  is  void. 

Where  a  justice  acts  without  acquiring  juris- 
diction, he  is  a  trespasser ;  but  having  juris- 
diction, an  error  in  judgment  does  not  subject 
him  to  an  action  ;  he  is  entitled  to  the  protec- 
tion afforded  to  a  judge  of  a  court  of  record. 
The  argument  for  the  plaintiff  in  error  is,  that 
though  the  justice  once  had  jurisdiction,  he 
has  lost  that  jurisdiction  ;  that  the  adjourn- 
ment being  an  act  not  authorized  by  law,  the 
•cause  was  at  an  end,  and  any  further  proceed- 
ing was  without  jurisdiction,  as  much  so  as 
a  judgment  would  be  without  any  previous 
process.  It  must  be  conceded  that  so  far  as  the 
parties  litigant  before  the  justice  in  that  suit 
are  concerned,  this  court  have  considered  an 
unauthorized  adjournment  an  end  of  the  suit; 
but  where  a  remedy  is  sought  against  the  jus- 
tice, the  principle  of  judicial  irresponsibility 
should  be  interposed,  so  far  as  it  is  applicable. 
In  the  case  of  Adkins  v.  Brewer,  3  Cow.,  206, 
the  justice  never  had  jurisdiction  of  the  per- 
son of  the  person  of  the  defendant,  for  want  of 
the  requisite  security  before  issuing  the  attach- 
ment ;  and  so  in  the  case  of  Colvin  v.  Luther, 9 
•Cow.,  61,  the  justice  had  not  jurisdiction  of 
the  defendant's  person,  the  defendant  not  ap- 
pearing upon  the  warrant. 

It  has  been  held  in  some  of  the  cases,  that 
where  the  plaintiff  refuses  or  neglects  to  ap- 
pear upon  the  coming  in  of  the  jury  with  their 
verdict,  it  is  irregular  to  receive  the  verdict ; 
yet  in  such  a  case,  we  held  that  a  judgment 
rendered  upon  a  verdict  so  taken  was  not  void, 
but  voidable  ;  that  the  justice,  having  jurisdic- 
tion of  the  subject-matter  and  the  person,  had 
2O4*]  *power  to  enter  a  judgment  of  discon- 
tinuance ;  that  the  plaintiff  was  for  that  pur- 
pose at  least  within  the  jurisdiction  of  the  jus- 
tice, and  that  a  judgment  in  his  favor,  though 
irregular,  was  not  void.  2  Wend.,  604.  Where 
the  justice  has  no  jurisdiction,  a  judgment  ren- 
dered by  him  may  be  attacked  collaterally. 
Want  of  jurisdiction  in  the  court  may  be  shown, 
though  if  jurisdiction  be  conceded,  the  judg- 
ment cannot  be  inquired  into.  3  Wend.,  204. 

In  this  case  the  justice  had  jurisdiction  of 
the  cause,  of  the  parties,  and  of  the  question  of 
adjournment ;  his  error  was  an  error  of  judg- 
ment, and  according  to  the  decisions  above  re- 
ferred to,  the  consequence  of  that  error  was 
that  the  cause  was  discontinued  as  between  the 
parties,  and  any  judgment  entered  after  such 
adjournment  was  liable  to  be  reversed  ;  but  I 
believe  none  of  the  cases  consider  such  a  judg- 
ment a  proper  subject  of  inquiry  as  to  its  mer- 
its in  another  tribunal.  If  the  justice  is  liable 
in  this  case,  it  must  be  conceded  that  such 
liability  arises  from  a  judicial  act,  which  is 
contrary  to  established  principles. 
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In  my  opinion  the  judgment  of  the  justice 
was  valid  till  reversed,  although  founded  in 
error  ;  that  the  justice  is  not  liable  as  a  tres- 
passer, and  that  the  judgment  of  the  0.  P.  must 
be  reversed. 

Cited  in— 10  Wend.,  104 :  1  Hill,  346 ;  4  Hun,  686  ;  4 
Barb.,  16 ;  5  Barb.,  467;  6  Barb.,  630;  19  Barb.,  391;  23 
Barb.,  602 ;  26  Barb.,  595 ;  34  Barb.,  149 ;  58  Barb.,  71 ; 
3  How.  Pr.,  349 ;  11  How.  Pr.,  427  ;  40  How.  Pr..  322;  2 
Abb.  Pr.,  472;  3  Sand.,  329  :  2  E.  D.  S.,  23;  1  Curt., 
333 ;  36  Ind.,  115. 


FORWARD  v.  ADAMS. 

Slander  will  not  lie  for  words  spoken  of  a  person 
in  the  discharge  of  official  duties,  if  the  office  has 
ceased  at  the  time  of  the  speaking:  of  the  words. 

Citations— 7  Cranch,  32 ;  2  Ball.,  384 ;  1  Gall.,  488;  1 
Wheat.,  415: 1  Kent,  Com.,  311,  20;  Sergt.  Const.  Law, 
262,  265 ;  2  Vent.,  28, 265,  266 ;  Yelv.,  153 ;  3  Wils..  188; 
Styles,  231 ;  Popham,  207 ;  1  Vent..  50 ;  Stark.  Slan- 
der, 105  ;  Bac.  Abr.,  Slander,  212-215 ;  Coke  Ch.,  382  ; 
Cro.  Eliz.,  273 ;  Cro.  Jac.,  222. 

DEMURRER  to  declaration.  The  action  is 
slander.  The  declaration,  after  stating 
by  way  of  inducement  that  May  23,  1826,  the 
plaintiff  was  appointed  by  the  President  of  the 
U.  S.  a  Commissioner  on  the  part  and  behalf 
of  the  U.  S.,  as  a  general  protector  of  the  In- 
dian tribes,  to  attend  a  treaty  to  be  held  betwen 
the  proprietors  of  the  preemption  right  to  cer- 
tain lands  held  by  Indians  in  the  State  of  N. 
Y. ,  and  those  Indians  under  the  sanction  of 
the  Government  of  the  U.  S.,  for  the  extin- 
guishment of  *the  right  of  the  Indians  [*2O5 
to  the  occupancy  of  such  lands,  with  instruc- 
tions to  exercise  a  sound  discretion  in  the  busi- 
ness.and  if  satisfied  of  the  fairness  of  the  propo- 
sitions of  the  proprietors,  to  afford  them  such 
co-operation  in  effecting  the  object  of  the 
Treaty  as  he  might  judge  proper  ;  and  that 
having  accepted  the  appointment,  the  plaintiff, 
Aug.  31,  1826,  attended  a  Treaty  at  Buffalo, 
and  being  satisfied  of  the  fairness  of  the  propo- 
sitions of  the  proprietors,  he  sanctioned,  ap- 
proved and  recommended  a  Treaty  there  made 
between  the  Indians  and  proprietors  for  the 
extinguishment  of  the  right  of  the  Indians  to 
the  occupancy  of  the  lands,  the  subject  of 
the  treaty  ;  charges  the  defendant  with  utter- 
ing in  a  discourse  had  June  1. 1828,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning 
his  conduct  as  such  Commissioner,  and  in  re- 
lation to  the  Treaty  which  had  been  concluded, 
the  following  words,  alleged  to  be  false,  scan- 
dalous and  defamatory,  viz.  :  "He  bribed  some 
of  the  Indians  to  sign  the  Treaty  ;  he  hired 
some  of  the  Indians  to  sign  the  Treaty;  he  was 
guilty  of  hiring  or  bribing  some  of  the  Indians 
to  sign  the  Treaty  ;  he  was  dishonest  with  the 
Indians  ;"  innuendo,  that  the  plaintiff  had  mis- 
demeaned  himself  in  his  appointment,  had  per- 
verted his  office,  and  corruptly  exercised  his 
influence  with  the  Indians,  by  means  of  brib- 
ery and  corruption.  The  defendant  demurred. 
Mr.  S.  A.  Foot,  for  defendant.  The  words 
laid  in  the  declaration  do  not  impute  an  indict- 
able offense.  Had  the  plaintiff  been  guilty  of 

NOTE.— Slander. 

See.  Bullock  v.  Koon,  9  Cow.,  30,  note,  and  other 
notes  there  cited ;  Moody  v.  Baker,  5  Cow.,  351,  notes 
there  cited :  Skinner  Ads.  Powers,  1  Wend.,  451,  note; 
Sewall  v.  Catlin,  3  Wend.,  291,  note. 
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the  offenses  charged  upon  him,  he  could  not 
have  been  subjected  to  a  criminal  punishment. 
Acting  under  the  authority  of  the  General  Gov- 
ernment, he  was  responsible  only  to  that  gov- 
ernment, which  has  no  statutes  prescribing 
punishments  in  cases  of  this  kind,  and  it  ap- 
pears to  be  conceded,  has  no  general  common 
law  criminal  jurisdiction.  Serg.  Const.  Law, 
262-265  ;  1  Kent,  Com.,  311-322.  Again  ;  the 
words  do  not  necessarily  import  the  charge  of 
having  acted  corruptly  ;  the  plaintiff  may  have 
hired  or  bribed  the  Indians  to  treat  in  relation 
to  the  yielding  of  the  occupancy  of  their  lands, 
by  means  of  presents — the  ordinary  and  insep- 
arable attendant  upon  negotiations  with  these 
2O6*]  people.  *In  one  set  of  words,  indeed, 
he  is  charged  with  having  been  dishonest  with 
the  Indians ;  this  implies  moral  guilt,  and  a 
dereliction  of  duty,  but  the  charge  is  too  gen- 
eral, vague  and  indefinite  to  be  supported  as 
the  subject  of  an  action  of  slander.  The  con- 
clusive objection  to  the  action  is  that  the  words 
were  spoken  of  the  plaintiff  in  reference  to  his 
office  or  appointment  as  Commissioner,  which 
had  ceased  long  before  the  speaking  of  the 
words.  Words  spoken  of  one  in  relation  to 
his  office  are  actionable,  because  they  render 
the  tenure  of  his  office  precarious.  Stark., 
Slander,  104,  105  ;  1  Vent.,  50;  3  Wils.,  188. 
Here  the  office  had  ceased;  the  object  for  which 
it  was  created  had  been  effected  nearly  two 
years  before  the  alleged  injury. 

Mr.  J.  L.  Wendell,  for  plaintiff.  The  ac- 
tion of  slander  is  the  remedy  furnished  by  law 
for  injuries  to  reputation.  In  Baker  v.  Pierce, 
Holt,  654;  6  Mod.,  24,  Gh.  J.  Holt  said  that 
whenever  words  tended  to  take  away  a  man's 
reputation,  he  would  encourage  actions  for 
them,  because,  by  so  doing,  he  would  contrib- 
ute to  the  preservation  of  the  peace.  In  But- 
ton v.  Heyward,  8  Mod.,  24,  Fortescue,  J.,  ob- 
served :  "  It  was  the  rule  of  Holt,  Ch.  J.,  to 
make  words  actionable  whenever  they  sound 
to  the  disreputation  of  the  person  of  whom 
they  were  spoken,  and  this  was  also  Hale's  and 
Twisden's  rule,  and  I  think  it  is  a  very  good 
rule."  This,  in  early  times,  was  the  rule  as 
well  in  relation  to  verbal  as  written  slander;  it 
is  so  still  as  to  the  latter,  and  why  not  as  to 
the  former?  The  reasons  for  the  distinction 
in  holding  one  species  of  slander  actionable 
and  the  other  not,  will  not  bear  the  test  of  ex- 
amination. The  action  is  for  an  injury  to  the 
reputation  ;  whenever,  therefore,  the  speaking 
of  the  words  cannot  be  justified,  and  special 
damage  ensues,  or  damage  is  the  natural  con- 
sequence of  the  speaking  of  the  words,  the  ac- 
tion lies.  To  charge  a  public  officer  with  a 
prostitution  of  his  office,  with  bribery  and  cor- 
ruption, is  actionable  ;  but  if  the  public  func- 
tionary has  ceased  to  hold  the  office  in  the  ful- 
fillment of  the  duties  of  which  he  is  charged 
with  having  disgraced  himself,  it  is  said  the 
words  are  not  actionable.  Why  not?  They 
formerly  were  so.  In  2  Vent.,  366,  it  is  said, 
2O 7*]  "that  where  a  man  had  *been  in  an 
office  of  trust,  to  say  he  behaved  himself  cor- 
ruptly in  it  was  actionable,  as  it  imported  great 
scandal,  so  it  might  prevent  his  coming  into 
that  or  the  like  office  again  ;"  so  in  Yelv.,  153, 
it  was  held  actionable  to  say  of  another,  "when 
thou  wert  a  justice,  thou  wert  a  bribing  jus- 
tice." These  cases,  it  is  believed,  have  never 
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been  overruled.  Ch.  J.  De  Grey,  in  Onslow  v. 
Home,  3  Wils.,  188,  speaking  of  the  case  in 
Ventris,  said  :  "I  think  the  Chief  Justice  went 
too  far;"  but  he  assigned  no  reason  for  differ- 
ing with  his  predecessor,  and  from  a  remark 
in  Onslow  v.  Horne,  it  would  seem  that  he  him- 
self would  have  held  the  words  in  that  case 
actionable,  had  they  related  to  the  plaintiff's 
past  conduct  in  Parliament.  The  actionable 
quality  of  words  spoken  of  a  person  in  office 
does  not  depend  upon  the  apprehended  loss  of 
emoluments,  for  the  action  lies  for  words  af- 
fecting a  person  in  a  merely  confidential  and 
honorary  office.  Stark.,  Slander,  100,  101. 
The  words  in  this  case  necessarily  impute  offi- 
cial misconduct ,  the  plaintiff  is  charged  with 
having  bribed  or  hired  the  Indians  to  make 
the  treaty,  and  with  being  dishonest  towards 
them.  Is  not  this  the  language  of  reproach? 
The  answer  to  the  objection  that  the  words  in 
this  case  do  not  impute  an  indictable  offense, 
is,  that  words  other  than  those  which  impute 
such  offense  are  actionable,  and  the  basis  upon 
which  this  declaration  is  hoped  to  be  sustained 
is  for  an  injury  to  reputation — for  damage, 
which  the  law  will  imply  as  the  natural  con- 
sequence of  speaking  such  words  as  are  charged 
to  have  been  spoken  by  the  defendant  in  this 
case. 

By  the  Court,  Sutherland,  J.  The  de- 
murrer is  well  taken.  It  is  conceded  that  the 
words  do  not  impute  an  indictable  offense  ;  if 
true,  the  plaintiff  would  not  be  subjected  by 
them  to  a  criminal  prosecution.  The  offense, 
if  any,  was  an  offense  against  the  U.  S.,  and 
it  is  not  shown  that  they  have  any  statute  ap- 
plicable to  the  case  ;  and  the  better  opinion 
seems  to  be  that  the  Court  of  the  U.  S.  have  no 
general  common  law  criminal  jurisdiction.  7 
Cr.,  32;  2  Dall.,  384,  Op.  of  Ch.  J.  Marshall 
in  Burr's  Trial,  1  Gall.,  488  ;  1  Wh.,  415  ;  Dis- 
sertation on  the  Nature  and  Extent  of  the  Ju- 
risdiction of  the  Courts  of  theTJ.  S.,*by  [*2O8 
Mr.  Du  Ponceau;  1  Kent,  Com.,  311,  20;  Sergt. 
Const.  Law,  262,  265. 

The  action  is  put  distinctly  on  the  ground 
that  the  words  were  spoken  of  the  plaintiff  as 
a  public  officer,  and  tended  to  his  injury  and 
disparagement  in  that  character.  The  fatal  ob- 
jection to  the  action  on  this  ground  is,  that  it 
appears  on  the  face  of  the  declaration  that  the 
plaintiff  was  not  in  office  when  the  words  were 
spoken  ;  but  that  the  office  itself  being  a  spe- 
cial trust,  and  temporary  in  its  nature,  had  ex- 
pired about  two  years  before  the  uttering  of 
the  slanderous  words.  In  Sir  Lionel  Walden 
v.  Mitchell,  2  Vent.,  265,  the  following  dictum 
is  imputed  to  the  Chief  Justice:  "That  where  a 
man  had  been  in  an  office  of  trust,  to  say  that 
he  behaved  himself  corruptly  in  it,  as  it  im- 
ported great  scandal,  so  it  might  prevent  his 
coming  into  that,  or  the  like  office  again  and, 
therefore,  was  actionable."  The  observation 
was  not  called  for  by  the  case,  as  the  action 
was  sustained  on  an  entirely  different  ground. 
Also,  in  Yelv.,  153,  it  appears  to  have  been 
held  that  an  action  could  be  maintained  for 
the  words,  "  When  thou  wert  a  justice  thou 
wert  a  bribing  justice,"  for  the  same  reason  as- 
signed in  Ventris.  Ch.  J.  De  Grey,  in  deliv- 
ering the  opinion  of  the  court  in  Onslow  v. 
Horne,  3  Wils.,  188,  said  :  "I  know  of  no  case 
where  an  action  for  words  was  ever  grounded 

107 


208 


SUPKEME  COURT,  STATE  OP  NEW  YORK. 


1831 


upon  eventual  damages  which  may  possibly 
happen  to  a  man  in  a  future  situation,  notwith- 
standing what  the  Chief  Justice  throws  out  in 
2  Vent.,  266.  I  think  the  Chief  Justice  went 
too  far."  The  authority  of  Gh.  J.  De  Grey 
effectually  disposes  of  these  cases.  But  he  is 
also  supported  by  many  analogous  decisions. 
Thus,  where  an  action  is  brought  for  words, 
not  actionable  in  themselves,  spoken  of  a  per- 
son in  a  particular  calling,  or  profession  or 
employment,  it  must  appear  that  he  followed 
such  profession  or  employment  when  the  words 
were  spoken.  In  Gibbs  v.  Price,  Styles,  231, 
the  judgment  was  arrested  because  it  was  not 
averred  that  the  plaintiff  was  a  barrister  at  the 
time  of  the  bringing  of  his  action,  the  words 
having  been  spoken  of  him  in  his  professional 
character.  And  in  Carye's  case,  Popham,  207, 
the  words  were  spoken  of  the  plaintiff  as  a 
counselor  of  law;  and  it  was  said  by  Jones,  /. , 
that  it  was  not  sufficient  for  the  plaintiff  to 
2O9*]  aver  that  he  was  eruditus  *in  lege,  but 
he  ought  to  say  that  he  was  homo  conciliarius. 
He  must  show  that  he  sustained  the  special 
character  in  relation  to  which  the  words  were 
uttered.  In  King  v.  Lake,  2  Vent. ,  28  (which 
was  also  a  case  of  words  spoken  of  the  plaint- 
iff as  a  lawyer),  it  was  expressly  stated  that  the 
plaintiff  was  bred  up  to  the  law,  and  practiced 
it,  and  had  many  persons  for  his  clients,  and 
thereby  got  money  and  maintained  his  family, 
etc.  1  Vent.,  50.  Upon  the  strength  of  these 
and  other  cases,  it  is  laid  down  in  treatises 
upon  this  subject,  that  where  an  action  is 
brought  for  words  spoken  of  a  barrister  or 
physician,  it  must  appear  that  he  practiced  as 
such  at  the  time  the  words  were  spoken  ;  for 
otherwise,  the  words  could  not  have  affected 
him  professionally.  Stark.,  Slander,  105;  Bac. 
Abr.,  tit.  Slander,  212-215.  So,  if  an  action  be 
brought  for  publishing  words  of  a  tradesman, 
concerning  his  trade,  it  must  be  averred  that 
at  the  time  of  publishing  them  he  was  in  trade; 
for  if  he  were  not  at  that  time  in  trade,  his 
credit  could  not  be  hurt  by  the  words.  Collins 
v.  Malm,  Cro.  Ch.,  282 ;  Cro  Eliz.,  273  ;  Cro. 
J. ,  222.  These  cases  all  admit  this  principle, 
for  although  the  court  in  some  of  them  refused 
to  arrest  the  judgment,  it  was  upon  the  ground 
that  after  verdict  they  would  intend,  from 
the  general  averment  (that  the  plaintiff  had, 
for  a  long  time  preceding  the  day  on  which 
the  words  were  laid,  exercised  the  trade),  that 
he  continued  to  exercise  it  on  the  day  the 
words  were  published. 

The  ground  of  action  in  these  cases  is,  that 
the  party  is  disgraced,  or  injured  in  his  pro- 
fession or  trade,  or  exposed  to  the  hazard  of 
losing  his  office,  in  consequence  of  the  slander- 
ous words;  not  that  his  general  reputation  and 
standing  in  the  community  are  affected  by 
them.  It  will  be  recollected  that  the  words 
spoken,  in  this  class  of  cases,  are  not  action- 
able of  themselves,  but  that  they  become  so  in 
consequence  of  the  special  character  of  the 
party  of  whom  they  are  spoken.  The  fact  of 
his  sustaining  that  special  character,  there- 
fore, lies  at  the  very  foundation  of  the  action. 
On  this  ground,  therefore,  the  declaration  is 
bad. 

It  may  be  questionable  also,  whether  the 
words  necessarily  convey  a  charge  of  official 
misconduct.  The  terms  "bribing"  and  "  hir- 
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ing  "  the  Indians  to  sign  the  Treaty,  are  evi- 
dently synonymous,  *and  were  intend-[*21O 
ed  to  convey  the  same  idea;  and  if  the  Treaty, 
which  they  were  by  these  means  induced  to 
sign,  was  a  fair  and  advantageous  one  for  them, 
it  may  not  have  been  a  violation  of  the  official 
duty  of  the  plaintiff  (when  the  peculiar  char- 
acter of  the  Indians  is  considered),  to  have  re- 
sorted to  presents,  or  pecuniary  inducements, 
to  procure  their  assent  to  it.  It  is  unneces- 
sary, however,  to  express  any  opinion  upon 
this  point. 

Judgment  for  defendant  upon  demurrer. 

Cited  in— 17  Wend.,  210. 


FOLTS  0.  HUNTLEY. 

Lease — Perpetual,  When — Forfeiture — Eviction 
— Appropriation  of  Mill  Privilege  Held  not 
to  be. 

A  demise  to  A  B,  his  heirs  and  assigns,  for  such 
term  of  time  as  he  pays  rent,  etc.,  he,  on  his  part, 
covenanting  for  himself  and  his  heirs,  etc.,  to  pay 
rent  and  perform  covenants,  is  a  perpetual  lease. 
The  lessor,  but  not  the  lessee,  may  elect.on  default, 
to  consider  it  forfeited. 

The  appropriation  of  a  mill  privilege  (the  subject 
of  a  demise),  by  the  Canal  Commissioners,  is  not  an 
eviction  by  title  paramount,  so  as  to  relieve  the 
lessee  from  the  payment  of  rent  and  performance  of 
covenants ;  being  entitled  to  compensation,  the 
premises  cannot  be  deemed  as  taken  from  the  lessee 
by  title  paramount. 

Citations— 1  Selw.,  339,  390 ;  9  East,  15 ;  3  Burr  ,1637; 
4  Burr.,  2225 ;  5  Cow.,  270 ;  Shep.Touch.,  160;  Woodf., 
243 ;  Cro.  Eliz.,  214 ;  Johns.  Dig.,  440.  tit.  Covenant 
(c) ;  4  Cow.,  581 ;  4  Wh.,  123, 192,  209 ;  16  Johns.  233. 

ERROR  from  the  Onondaga  C.  P.  Foltssued 
Huntley  in  a  justice's  court,  and  declared 
in  covenant  on  certain  articles  of  agreement, 
bearing  date  June  7, 1814,  executed  under  seal 
by  the  parties,  which,  after  reciting  that  Hunt- 
ley,  for  the  benefit  of  a  saw-mill  erected  by 
him,  had  diverted  the  water  of  the  Limestone 
Creek,  along  the  bank  thereof,  on  the  land  of 
Folts,  proceeded  as  follows:  "  Now,  there- 
fore, in  consideration  and  upon  condition  of 
the  payment  of  the  rent  hereinafter  mentioned, 
on  (the  part  of)  the  said  Huntley  (to  be  paid), 
the  said  George  Folts  doth  hereby  for  himself, 
his  heirs  and  assigns,  lease  and  demise  to  the 
said  Timothy  Huntley,  his  heirs  and  assigns, 
the  use  of  the  water  in  said  creek,  with  so 
much  of  the  bank  as  may  be  necessary  to  con- 
tinue the  diversion  of  the  water  as  aforesaid, 
with  the  privilege  of  digging  gravel  in  the 
bank  of  the  said  creek,  for  the  purpose  of  re- 
pairing and  improving  his  dam  and  water- 
works, for  such  term  of  time,  and  upon  the 
express  condition,  that  if  he,  the  said  Timothy 
*Huntley,  his  heirs  or  assigns,  shall  [*2 1 1 
pay,  or  cause  to  be  paid,  to  the  said  George 
Folts,  his  heirs  or  assigns,  annually  and  every 
year,  on  the  first  day  of  March,  the  sum  of  $6, 
from  and  after  the  first  day  of  March,  1813  ; 
and  shall  also,  for  the  accommodation  of  the 
said  Folts,  his  heirs  and  assigns,  make  and 
keep  in  repair  a  bridge  across  the  said  Hunt- 
ley's  upper  flume,  and  a  road  from  thence 
through  the  bank  to  the  flat  lands;  and  shall 
also  keep  in  repair  a  good  fence  on  the  bank 
the  whole  length  of  the  said  raceway  on  the 
said  Folts'  land;  and  shall  build  his  dam  across 
the  said  creek  against  and  at  the  place  where 
the  upper  flume  now  stands,  and  shall  not  so 
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build  his  dam  as  to  raise  the  water  more  than 
two  feet  above  low  water  mark.  And  the  said 
Timothy  Huntley  doth  hereby,  for  himself,  his 
heirs  or  assigns,  covenant  and  agree  to  and 
with  the  said  George  Folts,  his  heirs  and  as- 
signs, to  pay  the  rent  above  reserved,  to 
build."  etc.,  covenanting  to  perform  all  and 
singular,  the  premises  above  specified  on  his 
part  to  be  performed .  The  plaintiff's  declara- 
tion was  for  breaches  of  the  several  covenants 
contained  in  the  agreement  above  set  forth. 
The  defendant  pleaded  the  general  issue,  and 
attached  to  his  plea  a  notice  of  various  matters 
intended  to  be  given  in  evidence  on  the  trial. 
The  justice  gave  judgment  for  the  plaintiff  for 
$13  damages,  and  the  defendant  appealed  to 
the  C.  P.  On  the  trial  in  the  C.  P.,  the  plaint- 
iff claimed  to  recover  damages  only  for  such 
breaches  of  the  agreement  as  had  happened 
since  Mar.  1 ,  1828,  and  proved  that  since  that 
time  Huntley  had  not  maintained  the  bridges, 
or  kept  the  road  and  fences  in  repair  specified 
in  the  agreement,  and  gave  evidence  of  the 
amount  of  damages  sustained  by  him  by  rea- 
son thereof.  The  omissions  of  Huntley  were 
proved  by  his  admissions;  and  in  the  same  con- 
versation he  said  that  the  State  had  taken 
away  his  water,  and  he  did  not  consider  him- 
self under  any  obligation  to  keep  the  bridges, 
road  and  fences  in  repair;  that  the  mill  had 
run  for  two  or  three  years  after  the  Canal  Com- 
missioners took  the  water,  but  did  not  do  much 
business,  and  that  for  two  years  it  had  not  run 
at  all.  The  plaintiff  proved  an  admission  of 
Huntley,  that  he  had  sold  his  privilege  to  the 
State,  and  proceeded  to  inquire  as  to  the 
amount  received  by  him.  but  the  evidence  was 
212*]  *objected  to  and  overruled,  and  it  sub- 
sequently appearing  that  the  transfer  made  by 
Huntley  was  in  writing,  the  court  decided  that 
the  writing  must  be  produced,  and  that  the 
evidence  of  the  admissions  of  a  transfer  must 
be  excluded  from  the  consideration  of  the  jury. 
The  plaintiff  then  offered  in  evidence  a  copy 
of  a  receipt,  purporting  to  be  signed  by  Hunt- 
ley,  certified  by  the  Deputy-Comptroller  of  the 
State,  under  the  seal  of  office  of  the  Comptrol- 
ler, as  being  on  file  in  the  Comptroller's  office, 
by  which,  under  date  of  Dec.  9,  1825,  Huntley 
acknowledged  the  receipt  of  $1,000  of  one  of 
the  Canal  Commissioners,  in  full  for  the  water 
of  the  Limestone  Creek,  taken  to  feed  the  Erie 
Canal,  whereby  his  saw-mill  was  deprived  of 
water,  and  rendered  useless.  This  evidence 
was  objected  to  and  overruled.  It  appeared 
that  the  water  of  the  Limestone  Creek  was  in 
1825,  taken  to  feed  the  Erie  Canal,  above  where 
Huntley  was  to  take  it,  and  that  since  Mar.  1, 
1828,  his  mill  had  been  useless.  The  plaintiff 
having  rested,  the  defendant  moved  for  a  non- 
suit, on  the  grounds:  1.  That  the  contract  was 
conditional,  and  that  when  Huntley  ceased  to 
pay  rent  the  contract  was  at  an  end;  and  2. 
That  the  water  of  the  creek  having  been  ap- 
propriated by  the  Canal  Commissioners,  the 
statute  under  which  it  was  thus  taken,  disan- 
nulled the  lease  or  agreement,  and  discharged 
Huntley  from  the  performance  of  his  cove- 
nants. The  court  sustained  these  objections, 
and  nonsuited  the  plaintiff;  judgment  was  en- 
tered for  the  defendant,  and  the  plaintiff  sued 
out  his  writ  of  error. 

Mr.  S.  L.  Edwards,  for  plaintiff  in  error. 

WEND.  7. 


It  was  not  in  the  power  of  Huntley  to  put  an 
end  to  the  lease,  by  refusing  to  perform  the 
covenants  on  his  part.  The  demise  was  upon 
condition  that  he  paid  the  rent,  etc.,  but  it  was 
a  condition  only  to  be  enforced  by  Folts;  it 
was  for  his  benefit  and  not  for  the  benefit  of 
Huntley.  The  covenants  of  Huntley  were  ab- 
solute without  exception,  and  even  had  the 
creek  taken  a  new  channel  or  been  dried  up, 
he  would  have  remained  liable.  Woodf.,  326; 
1  Cruis.,  257;  6T.  R.,  650,  750;  3  Johns.,  44. 
The  lease  was  not  annulled,  nor  were  the  cov- 
enants in  it  abrogated  by  the  appropriation  of 
the  waters  of  the  creek  by  the  *Canal  [*2 13 
Commissioners;  so  long  as  the  deprivation  of 
the  rights  of  the  lessee  could  not  be  attributed 
to  the  act  of  the  lessor,  the  lessee  remained  li- 
able to  his  covenants.  2  Com.  Cont.,  529;  6 
Mass.,  63;  16  Id.,  238.  Even  a  Court  of  Chan- 
cery would  not  grant  relief  in  such  a  case.  4 
Taunt.,  45;  18  Ves.,  116.  Besides,  Huntley 
was  entitled  to  compensation  from  the  State 
for  the  destruction  of  his  water  privileges; 
Const.  State,  art.  7,  sec.  7,  Laws  of  1817,  p. 
302,  sec.  2;  6  Cow.,  526;  and  the  fair  presump- 
tion is,  that  he  has  received  such  compensa- 
tion, and  if  not,  he  may  still  demand  it;  on  this 
ground  he  should  be  held  liable.  He  could 
not  be  discharged  from  his  covenants  by  the 
operation  of  an  Act  of  the  Legislature  passed 
subsequent  to  the  making  of  the  covenants. 
Woodf.  ,341;  3  Mod.,  39.  The  interruption  in 
the  enjoyment  of  Huntley's  rights  is  not  like 
the  case  of  an  eviction  by  title  paramount, 
which  supposes  that  the  lessor  had  no  right  to 
demise  and,  therefore,  the  lessee  is  discharged 
from  payment  of  rent.  Here  an  unforeseen 
event  has  occurred,  which  the  lessee  has  not 
guarded  against  by  proper  covenants;  this  case 
is,  therefore,  within  the  reason  of  the  cases 
above  cited. 

Mr.  J.  Watson,  for  the  defendant  in  error. 
There  is  nothing  showing  the  term  during 
which  the  lease  was  to  continue,  except  dur- 
ing the  time  that  Huntley  paid  the  rent.  The 
demise  is  for  such  term  of  time,  and  upon  the 
express  condition  that  the  lessee  pay  the  rent, 
etc.  As  long  therefore  as  Huntley  paid  the  rent 
and  performed  the  other  conditions,  the  lease 
continued,  and  no  longer.  No  covenant  shall 
be  construed  to  a  greater  extent  than  the  words 
import  as  to  time.  2  Saund.,  213.  The  tak- 
ing of  the  water  of  the  creek  by  the  Canal  Com- 
missioners amounted  to  an  eviction  by  para- 
mount title — it  was  taken  under  the  sovereign 
authority  of  the  State.  An  eviction  by  title 
paramount  always  excuses  payment  of  rent.  3 
Kent.,  Com.,  371.  If  the  tenant  be  deprived 
of  the  thing  letten,  the  obligation  to  pay  rent 
ceases,  because  such  obligation  has  its  force 
only  from  the  consideration,  which  was  the  en- 
joyment of  the  thing  demised.  Gilb.,  Rents, 
145;  8  Cow.,  727.  An  interruption  of  the  en- 
joyment of  the  premises  will  suspend  the  rent. 
4  ball.,  124.  It  would  be  intolerable  that  Hunt- 
ley*  should  remain  liable  to  the  pay-  [*214 
ment  of  rent  for  premises  he  cannot  enjoy.  If 
Folts  had  received  damage  by  the  appropri- 
ation of  the  waters  of  the  creek,  let  him  urge 
his  claim  against  the  State. 

By  the  Court,  Nelson,  J.  The  first  question 
in  this  case  is,  whether  the  defendant  could 
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avoid  the  lease  by  refusing  to  fulfill  the  cove- 
nants; or,  in  other  words,  whether  the  per- 
formance of  the  covenants  were  at  his  option. 
The  intention  of  the  parties,  to  be  gathered 
from  a  view  of  the  whole  agreement,  is  the  cri- 
terion by  which  to  give  a  construction  to  any 
part,  giving  effect,  if  consistent  and  reasonable, 
to  the  whole;  1  Selw.,  339;  and  if  there  be  any 
ambiguity,  such  construction  must  prevail  as 
is  most  strong  against  the  covenantor,  for  he 
might  have  expressed  himself  more  clearly. 
This  principle  has  been  applied  to  the  con- 
struction of  leases.  Webb  v.  Dixon,  9  East,  15. 

Now  yielding  to  the  interpretation  urged  by 
the  defendant,  there  would  be  no  mutuality  in 
the  agreement,  or  consideration  to  the  plaint- 
iff, for  the  benefit  would  be  all  on  one  side, 
and  the  obligation  on  the  other;  and  though 
this  might  not  make  a  covenant  void  ab  initio, 
Shubrick  v.  Salmond,  3  Burr.,  1637;  Lowe  v. 
Peers,  4  Id.,  2225,  it  will  at  least  require  strong 
and  express  provisions  to  induce  the  court  to 
come  to  that  conclusion.  I  have  no  doubt  that 
it  was  the  intention  of  both  parties,  as  well 
from  the  subject-matter  and  nature  of  the 
agreement  as  from  a  reasonable  sense  of  the 
words  themselves,  that  each  was  to  be  bound. 
The  agreement  was  inartificially  drawn;  but 
the  true  reading  is,  that  Folts  covenants  to  lease 
to  Huntley  the  use  of  the  waters  in  Limestone 
Creek,  with  so  much  of  the  bank,  etc.,  for  the 
time  and  upon  the  condition  that  Huntley  pays 
the  rent,  keeps  in  repair  bridges,  etc.;  and 
then  follows  an  express  covenant  on  the  part 
of  Huntley,  his  heirs,  etc.,  to  Folts,  his  heirs, 
etc.,  to  pay  the  rent,  build  and  keep  in  repair 
the  bridges,  etc. 

The  true  construction  of  this  agreement  is 
given  in  the  case  of  Oanfield  v.  Westcott,  5 
Cow.,  270,  and  the  cases  in  the  note  (a),  to  wit: 
that  on  a  failure  to  pay  rent,  or  to  build  and 
keep  in  repair  bridges,  etc. ,  on  the  part  of  the 
215*]  defendant,  the  *plaintiff  might  con- 
sider the  lease  forfeited,  and  re-enter  by  action, 
of  ejectment,  or  waive  the  forfeiture,  and  sue, 
as  he  has  done  here,  upon  the  express  cove- 
nant. 

There  can  be  no  doubt  the  lease  is  a  perpet- 
ual one.  It  is  by  Folts,  his  heirs,  etc.,  to 
Huntley,  his  heirs  and  assigns,  for  such  time 
as  he  shall  pay  the  rent  and  fulfill  other  stipu- 
lations. So  long,  then,  as  Huntley,  his  heirs  or 
assigns,  pay  the  rent  and  comply  with  these 
stipulations,  they  are  entitled  to  all  the  rights 
and  privileges  under  it;  and  we  have  shown 
that  Folts  can  enforce  the  payment  of  rents, 
etc.,  upon  the  express  covenant  of  Huntley, 
and  that  it  is  not  at  the  election  of  the  latter  to 
put  an  end  to  it.  It,  therefore,  necessarily  fol- 
lows that  the  lease  continues  until  put  an  end 
to  by  the  mutual  agreement  of  the  parties  to  it, 
or  till  the  plaintiff  may  elect  to  claim  a  forfeit- 
ure in  the  default  of  the  lessee  to  pay,  etc. 

In  the  next  place,  it  is  contended  that  the 
diversion  of  the  Limestone  Creek,  by  the  Canal 
Commissioners,  to  be  used  as  a  feeder  to  the 
Erie  Canal,  being  under  the  authority  of  law, 
is  to  be  considered  in  the  nature  of  an  eviction 
by  a  paramount  title  and,  therefore,  a  bar  to 
the  suit  for  rent,  or  for  the  breach  of  any  other 
covenant;  and  so  the  court  below  decided.  The 
term  "  demised  "  in  the  lease  undoubtedly  im- 
plied a  covenant  of  quiet  enjoyment,  at  least 
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during  the  life  of  the  lessor;  Woodf.,  243; 
Shep.  Touch.,  160;  and  eviction  under  a  supe- 
rior and  lawful  title  of  the  whole  or  any  part 
of  the  demised  premises,  would  constitute  a 
valid  defense.  1  Selw.,  390;  Cro.  Eliz.,  214; 
Johns.  Dig. ,  440,  tit.  Covenant,  (c) ;  Pendleton, 
v.  Dyett,  4  Cow.,  581.  It  is  obvious,  however, 
for  many  reasons,  that  this  act  of  the  Canal 
Commissioners,  though  lawful,  is  not  an  evic- 
tion within  the  meaning  or  spirit  of  the  term, 
and  can  afford  no  defense  to  this  suit.  It  was 
not  inconsistent  with,  but  entirely  independ- 
ent of  a  perfect  right  and  title  in  the  plaintiff 
to  lease  the  demised  premises,  and  rested  upon 
great  public  considerations,  paramount  to  all 
and  every  title  to  the  property.  Nor  is  the  rea- 
son upon  which  this  defense  is  founded  appli- 
cable, to  wit:  that  rents  shall  not  be  paid  after 
the  premises  demised  are  gone.  It  is  a  funda- 
mental principle  that  private  property  cannot 
be  appropriated  to  public  purposes  without  a 
just  compensation;  and,  accordingly,  the  stat- 
ute empowering  *the  Commissioners  or  [*2 16 
their  agents  "to  enter  upon  and  use  all  and 
singular  any  lands,  waters  and  streams  neces- 
sary for  the  prosecution  of  the  improvement," 
etc.,  provided  compensation  for  any  injury 
produced  to  any  individual  by  the  exercise  of 
this  power.  If  the  defendant  had  not  already 
obtained  his  remuneration  (which  he  probably 
has),  the  law  affords  him  a  perfect  remedy,  to 
the  extent  of  the  injury  which  his  property 
has  sustained  by  the  diversion  of  the  stream ; 
he,  and  not  the  plaintiff,  can  pursue  it.  On 
another  ground,  it  is  not  in  the  power  even  of 
the  Legislature  to  impeach  or  disannul  the  cove- 
nants in  this  case.  Sturges  v.  Crowninshield, 
4  Wh.,  122,  192,  209;  Mather  v.  Bush,  16 
Johns.,  233. 
Judgment  reversed  and  venire  de  novo  awarded. 

Cited  in— 65  N.  Y.,  5 ;  16  Hun,  449 ;  39  Barb.,  65 ;  49 
How  Pr.,  262  ;  66  Pa.  St.,  427. 


McPHERSON  v.  L.  M.  &  S.  RATHBONE. 

Evidence — Paper  in  Possession  of  Adversary's 
Attorney — Notice  to  Produce  Necessary — Parol 
Evidence  of  Contents,  When  Admissible — Proof 
of  Partnership. 

A  party  wishing  to  avail  himself  in  evidence  of  a 
paper  in  the  possession  of  the  attorney  of  his  adver- 
sary, must  give  notice  to  produce  it ;  he  cannot 
have  the  benefit  of  the  evidence  by  subpoenaing  the 
attorney  to  produce  it,  and  compelling  him  to  tes- 
tify, if  it  was  delivered  to  him  by  his  clients,  as 
supporting  the  action  or  defense. 

Notice  to  produce  a  paper  in  evidence,  given  a 
few  minutes  before  called  for,  is  not  sufficient,  un- 
less it  be  shown  to  be  in  court. 

Parol  evidence  of  the  contents  of  a  paper  re- 
quired to  be  produced  on  the  trial  of  a  cause  can- 
not be  given,  until  its  genuineness  be  established  by 
proof ;  if  a  paper  is  produced  on  notice,  such  proof 
is  not  necessary. 

The  declarations  of  one  of  several  partners  can- 
not be  given  in  evidence  to  prove  a  partnership  ; 
they  are  testimony  only  against  the  party  making 
them. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
1  Albany  Circuit,  in  Sep.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 
Judges. 

The  plaintiff  proved  the  sale  of  a  quantity  of 
segars  in  Sep.,  1825,  and  of  another  quantity 
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in  July,  1826,  to  the  firm  of  Lyman  Rathbone 
&  Co.,  by  the  admission  of  Lyman  Rathbone, 
made  Mar.  1,  1827,  when  he  gave  a  note  to  the 
plaintiff  for  the  balance  claimed  to  be  due, 
viz  :  $161.89,  and  signed  the  same  with  the 
2 1 7*1  name  of  Lyman  Rathbone  &  Co.  *The 
plaintiff  called  Joel  Rathbone  to  prove  that  the 
firm  of  Lyman  Rathbone  &  Co.  was  composed 
of  the  defendants  in  this  cause,  to  wit:  Lyman 
Rathbone,  Moses  Rathbone  and  Samuel  Rath- 
bone;  he  testified  that  in  the  year  1826  an  arti- 
cle of  copartnership  between  the  members  of 
the  firm  of  Lyman  Rathbone  &  Co.  was  sent 
by  that  firm  to  a  mercantile  house  of  which  he 
was  a  member;  that  he  had  it  in  his  possession 
for  some  time,  but  what  had  become  of  it  he 
could  not  say,  though  he  had  no  recollection 
of  redelivering  it  to  the  firm  of  Lyman  Rath- 
bone  &  Co. ;  he  had  looked  for  it,  but  could 
not  find  it.  An  attorney  of  Joel  Rathbone  testi- 
fied that  the  paper  in  question  had  been  deliv- 
ered to  him  by  his  client  or  his  partner,  but  that 
he  had  redelivered  it  to  the  person  from  whom 
he  had  received  it.  The  judge  decided  that 
the  evidence  did  not  sufficiently  prove  the  loss 
of  the  paper  to  authorize  parol  evidence  of  its 
contents.  The  plaintiff  then  offered  to  prove 
the  partnership  of  the  defendants  by  giving 
evidence  of  a  written  instrument  of  the  disso- 
lution of  their  partnership, dated  in  Aug.,  1826, 
and  for  this  purpose  produced  an  affidavit  of 
F.  A.  Tallmadge,  Esq..  the  attorney  of  the  de- 
fendants, in  which  he  stated  that  in  Mar.  1828, 
he  showed  to  one  of  the  plaintiff's  attorneys  a 
document  purporting  to  be  a  deed  of  dissolu- 
tion of  the  partnership  of  Lyman  Rathbone  & 
Co.,  which  he  did  for  the  purpose  of  satisfying 
him  that  such  partnership  had  been  dissolved 
at  the  date  of  the  instrument;  and  that  in  Feb., 
1829,  when  this  cause  was  noticed  for  trial,  he 
delivered  the  instrument  to  the  counsel  of  the 
defendants,  which  was  the  last  he  had  seen  of 
it.  The  counsel  testified  that  after  the  circuit 
in  Feb.,  1829,  he  redelivered  to  the  attorney 
the  papers  he  had  received  from  him.  The  af- 
fidavit of  Mr.  Tallmadge  had  been  obtained 
under  these  circumstances;  he  had  been  sub- 
poenaed by  a  subpoena  duces  tecum  to  appear 
and  produce  the  deed  of  dissolution  at  the  trial 
of  the  cause;  he  had  attended  court,  and  by  the 
consent  of  the  plaintiff,  had  made  his  affid'avit, 
to  be  read  on  the  trial  subject  to  all  legal  ex- 
ceptions. The  counsel  for  the  defendants  ob- 
jected to  the  affidavit  being  read,  on  the  ground 
that  it  disclosed  confidential  communications 
from  clients  to  their  attorney,  and  that  evi- 
dence of  the  contents  of  the  deed  of  dissolu- 
tion was  inadmissible  until  notice  to  produce 
218*]  it  had  *been  given;  the  judge  permit- 
ted the  affidavit  to  be  read  as  far  forth  as  by 
doing  so  no  confidential  communications  would 
be  disclosed;  but  after  hearing  it  read,  he  de- 
cided that  parol  evidence  of  the  contents  of  the 
deed  of  dissolution  could  not  be  given  without 
notice  to  produce  it.  The  court  took  a  recess, 
and  five  minutes  before  the  recommencement 
of  the  trial  a  notice  was  served  on  the  counsel 
of  the  defendants  to  produce  the  deed.  The 
judge  held  the  notice  sufficient,  ruling  that  the 
defendants'  attorney  having  made  a  deposi- 
tion, must  be  deemed  present  in  court,  and 
that  if  the  deed  of  dissolution  was  not  in  his 
possession,  it  must  be  considered  as  having 
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been  lost  in  passing  between  him  and  his  coun- 
sel, and  that,  therefore,  parol  evidence  of  its 
contents  was  admissible.  Whereupon  the 
plaintiff's  attorney  produced  a  copy  of  the  in- 
strument shown  him  by  Mr.  Tallmadge, which 
purported  to  be  a  deed  of  dissolution  signed  by 
the  defendants,  dated  Aug.  15, 1826,  certifying 
that  the  partnership  theretofore  existing  be- 
tween them  had  been  dissolved  by  mutualcon- 
sent.  The  counsel  for  the  defendants  objected 
to  this  as  evidence,  on  the  ground  that  it  was 
not  proved  that  the  paper  shown  to  the  plaint- 
iff's attorney  was  a  genuine  instrument,  or 
that  Mr.  Tallmadge  had  received  it  from  either 
of  his  clients;  the  objection  was  overruled,  and 
the  paper  read  in  evidence.  Joel  Rathbone  also 
testified  that  he  had  seen  a  paper  similar  to 
that  of  which  a  copy  had  been  produced,  in  the 
hands  of  Lyman  Rathbone,  that  it  had  the  sig- 
nature of  Samuel  Rathbone  to  it,  that  Lyman 
told  him  he  had  received  it  of  Samuel,  and 
was  taking  it  to  Buffalo  to  be  signed  by  the 
other  partners  of  the  firm  of  Lyman  Rathbone 
&  Co. ;  this  evidence  was  also  objected  to.  The 
jury,  under  the  charge  of  the  judge,  rendered 
a  verdict  for  the  plaintiff  for  the  amount  of  his 
demand,  which  was  now  moved  to  be  set  aside. 

Mr.  J.  P.  Cushman,  for  defendants. 

Mr.  J.  King,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  point  to 
be  proved  was,  that  the  defendants  were  part- 
ners. The  plaintiff  failed  in  his  attempt  to 
prove  the  articles  of  copartnership.  He  then 
undertook  *to  prove  the  partnership  [*2 1 9 
by  showing  the  instrument  dissolving  the  part- 
nership. The  defendants'  attorney  had  been 
subpoenaed  to  produce  it.  He  testified,  though 
his  evidence  was  objected  to,  that  he  had  deliv- 
ered such  a  paper  to  the  plaintiff's  attorney. 
The  court  was  correct  in  excluding  testimony 
of  a  confidential  character.  If  the  paper  in 
question  was  delivered  by  the  clients  to  their 
attorney  as  a  paper  relating  to  the  defense  in 
the  cause,  it  was  a  confidential  communication, 
which  the  witness  could  not  be  permitted  to 
disclose,  and  therefore  it  could  not  be  intro- 
duced in  evidence  by  the  plaintiff.  If  a  plaint- 
iff desires  to  prove  a  paper  of  that  kind  in  pos- 
session of  the  defendant  or  his  attorney,  notice 
must  be  given  to  produce  it.  The  defendant's 
attorney  did  not  state  how  the  paper  came  into 
his  possession,  but  being  an  instrument  affect- 
ing the  defendants  in  the  suit,  the  presumption 
is  that  he  received  it  from  them;  it  could  not 
be  produced  in  evidence  by  force  of  the  sub- 
poena duces  tecum. 

The  plaintiff's  attorneys  served  a  notice  on 
the  defendants'  counsel  pending  the  trial  to 
produce  the  paper.  Had  the  paper  been  in 
court,  such  notice  would  have  been  sufficient, 
but  had  it  been  in  the  possession  of  the  defend- 
ant or  his  attorney  at  a  distance  from  the  place 
of  the  sitting  of  the  court,  it  clearly  was  not 
sufficient.  The  judge  considered  it  sufficient, 
on  the  ground  that  the  attorney  had  testified 
that  he  could  not  find  it,  and  from  the  facts 
stated,  the  judge  came  to  the  conclusion  that  it 
was  lost  or  destroyed;  and  it  is  contended  by 
the  plaintiff's  counsel  that  the  subpoena  to  the 
defendants'  attorney  operated  as  a  notice  to 
produce  the  paper.  The  attorney,  by  the  sub- 
poena, was  treated  as  a  witness,  and  not  as  the 
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representative  of  his  client;  for  aught  that  ap- 
pears in  this  case,  the  document  may  have  been 
in  the  possession  of  the  party,  and  in  that  case 
the  notice  was  not  sufficient. 

Had  the  instrument  been  produced  by  the 
defendant  on  the  call  of  the  plaintiff,  no  fur- 
ther proof  of  its  execution  would  have  been 
necessary,  it  being  one  under  which  the  defend- 
ants claimed  an  interest;  but  as  it  was  not  pro- 
duced, it  became  necessary  to  prove  its  gen- 
uineness— assuming,  for  argument's  sake,  that 
the  notice  was  sufficient.  Joel  Rathbone  swears 
that  he  once  saw  such  a  paper,  signed  by  Sam- 
2  2O*]  uel  Rathbone  *alone;  but  that  does  not 
identify  the  paper  called  for;  it  was  in  the  pos- 
session of  Lyman  Rathbone,  but  the  witness 
could  not  say  that  it  was  the  paper  afterwards 
in  the  hands  of  the  defendants  attorney,  and 
of  which  the  plaintiff's  attorney  was  permitted 
to  take  a  copy.  Proof  of  the  execution  of  a 
paper  resembling  that  of  which  a  copy  was 
taken,  signed  by  one  only  of  the  parties  pur- 
porting to  have  executed  it,  is  too  loose;  the 
paper  which  the  plaintiff's  attorney  saw  is, 
therefore,  not  proved.  If  it  was  the  client's 
paper,  confidentially  in  the  hands  of  his  attor- 
ney, as  I  think  it  was,  the  proper  way  to  bring 
it  into  court  was  by  notice. 

The  declarations  of  Lyman  Rathbone  were 
improper  and  unavailing — improper,  because 
they  could  not  be  received  on  the  ground  that 
a  partnership  existed,  when  the  object  was 
thereby  to  prove  the  partnership;  unavailing, 
because  the  fact  of  partnership  was  in  dispute, 
and  could  not  be  proved  by  declarations  which 
were  totally  inadmissible  upon  any  other  as- 
sumption than  that  a  partnership  existed  and 
had  been  shown.  The  declarations  of  one  of 
several  partners  cannot  be  given  in  evidence  to 
prove  a  partnership,  only  as  against  the  person 
making  them.  The  judge  erred  in  instructing 
the  jury  to  find  a  verdict  upon  such  testimony. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-85  N.  Y.,  536 ;  11  Hun,  228 ;  21  Hun,  392 ; 
26  Barb.,  608 ;  52  Barb.,  364 ;  33  Ohio,  428. 


ALDERMAN  t».  SHARE. 

A  constable  who  levies,on  property  by  virtue  of  a 
Justice's  execution,  may  sell  the  same  after  the  ex- 
piration of  his  term  of  office ;  and  such  was  the  law 
previous  to  the  Act  of  1830. 

Citations— Cro.  Jac.,  73 :  2  Saund.,  48  b,  note  2 ;  20 
Johns.,  73 ;  2  Cai.,  244 ;  2  Cow.,  423 ;  3  Cow.,  95 :  2  Ld. 
Raym.,  1074:  12  Johns.,  207,  320;  4  Mass.,  393;  Laws 
of  1830,  p.  395,  sec.  285. 

T71RROR  from  the  Onpndaga  C.  P.  Share 
J-J  sued  Alderman  in  a  justice's  court,  and  de- 
clared against  him  in  trover  for  taking  certain 
property,  and  converting  the  same  to  his  use. 
The  defendant  pleaded  the  general  issue  ;  the 
cause  was  tried  before  the  justice,  and  judg- 
ment rendered  for  the  plaintiff.  The  defend- 
ant appealed  to  the  C.  P.  of  Onondaga,  where 
the  cause  was  again  tried,  and  a  special  verdict 
221*]  *found,  from  which  it  appeared  that 
the  property  in  question  was  sola  by  the  de- 
fendant as  a  constable,  by  virtue  of  a  justice's 
execution,  which  was  delivered  to  him  Mar. 
16,  1829;  that  a  levy  was  made  by  virtue  there- 
of two  days  thereafter,  and  the  property  ad- 
vertised to  be  sold,  and  that  Apr.  18, 1829,  the 
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property  was  sold;  and  it  further  appeared, that 
on  the  first  Tuesday  of  Apr.,  1829,  the  defend- 
ant's term  of  office  as  a  constable  expired,  and 
that  he  was  not  re-elected.  On  this  verdict  the 
C.  P.  gave  judgment  for  the  plaintiff  for  the 
amount  specified  by  the  jury,  and  the  defend- 
ant sued  out  a  writ  of  error. 

Mr.  J.  Watson,  for  plaintiff  in  error. 

Mr.  £.  W.  Leavenwortk,  for  defendant 
in  error. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  a  constable 
who,  during  his  term  of  office,  levies  on  prop- 
erty by  virtue  of  a  justice's  execution,  can  sell 
that  property  under  the  execution  after  he  is 
out  of  office. 

In  relation  to  sheriffs  it  is  well  settled,  that 
an  execution  is  an  entire  thing,  and  that  the 
sheriff,  to  whom  an  execution  is  delivered,  and 
who  levies  on  property,  must  complete  the 
sale,  although  he  has  ceased  to  be  sheriff.  Cro. 
Jac.,  73;  2  Saund.,  47  b,  note  2;  20  Johns.  73  • 
2  Cai.,  244  ;  2  Cow.,  423  ;  3  Id.,  95.  Anothei 
principle  which  has  an  important  bearing  in 
this  case  is,  that  when  property  is  levied  upon, 
sufficient  to  satisfy  the  execution,  it  is  a  dis- 
charge and  extinguishment  of  the  judgment 
2  Ld.  Raym.,  1074  ;  12  Johns.,  207  ;  4  Mass., 
403;  4  Cow.,  417;  7  Id.,  21,  315;  2  Saund.,  344, 
note  3.  A  justice's  execution  having  been  levied 
on  sufficient  property  to  satisfy  it, cannot  be  re- 
newed. 1  R.  L.,  393;  12  Johns.,  320.  If  a  con- 
stable under  such  circumstances  cannot  pro- 
ceed to  sell,  what  is  to  be  done?  The  property 
levied  upon  is  in  judgment  of  law,  and  may  be, 
in  point  of  fact,  in  his  possession;  he  has  a  spe- 
cial property  in  the  goods,  and  may  maintain 
trespass  or  trover  for  them.  No  statutory  provis- 
ion exists  for  the  handing  over  the  execution, 
and  the  completion  of  the  sale  by  another  of- 
ficer. I  apprehend  the  Legislature  must  have 
*intended  that  the  same  course  of  pro-  [*222 
ceeding  should  be  adopted,  under  such  cir- 
cumstances, so  far  as  the  necessity  of  the  case 
required  it,  as  was  pursued  by  sheriffs  in  rela- 
tion to  their  executions.  No  objections  in  point 
of  propriety  or  expediency  exist  to  it,  and  I 
perceive  no  legal  objection  to  it.  It  is  said  by 
this  court,  in  Pixley  v.  Butts,  2  Cow.,  423,  "that 
the  conduct  of  constables,  upon  process  from 
justices'  courts,  must  be  governed  by  the  same 
law  as  that  of  sheriffs  upon  process  of  the  high- 
er courts,  where  there  is  no  statute  regulation 
upon  the  subject. " 

In  1830,  the  Legislature  provided  expressly 
for  the  case  of  justices'  executions,  by  enact- 
ing that  any  constable  to  whom  any  execution 
shall  have  been  issued  and  delivered, and  whose 
term  of  office  shall  expire,  etc.,  may  proceed 
in  the  same  manner  in  all  respects  as  if  the 
term  of  office  of  such  constable  had  not  ex- 
pired. Laws  of  1830,  p.  395,  sec.  285.  Under 
this  Act,  if  an  execution  is  merely  delivered  to 
a  constable,  and  he  goes  out  of  office  the  next 
day,  without  anything  having  been  done  under 
it,  he  is  authorized  to  proceed  and  levy  and  sell. 
Now  although  that  provision  covers  the  case, 
it  goes  much  beyond  it,  and  cannot,  therefore, 
be  considered  a  clear  legislative  declaration 
that  the  power  to  sell  after  levy  made  did  not 
belong  to  constables  before,  as  was  insisted  in 
argument  on  the  part  of  the  defendant  in  error. 

Judgment  reversed. 
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223*]  *SAVAGE 


DAVIS  &  CAMPBELL. 


Negotiable  Paper — Action  by  Indorsee — Charge 
of  Fraudulent  Transfer — Effect  of  Replication. 

Where,  in  a  suit  by  an  indorsee  of  a  promissory 
note,  the  defendants  pleaded  a  set-off,  averring  that 
the  note  was  the  property  of  the  payee,  that  the 
plaintiff  was  a  mere  nominal  party.and  that  the  note 
was  transferred  to  him  for  the  purpose  of  depriv- 
ing the  defendants  of  their  set-off ;  and  the  plaintiff 
replied  simply,  that  the  note  was  his  property,  and 
net  the  property  of  the  payee,  without  traversing 
the  corrupt  transfer  of  the  note,  it  was  held,  that,by 
the  pleadings,  the  plaintiff  was  to  be  considered  as 
having  admitted  the  corrupt  transfer  of  the  note, 
and  the  existence  of  the  set-off.  And  it  was  further 
held,  admitting  the  plea  to  have  been  interposed 
previous  to  the  Revised  Statutes  going  into  effect, 
that  the  plaintiff  having  taken  issue  upon  it,  he  is 
precluded  from  objecting  that  a  plea  of  set-off  was 
not  allowable. 

It  seeins,  that  in  an  action  by  an  indorsee  of  a 
promissory  note,  commenced  previous  to  the  Re- 
vised Statutes,  the  defendant  may  avail  himself  of 
a,  set-off  against  the  payee,  when,  by  the  pleadings, 
the  very  right  of  the  plaintiff  to  the  note  is  denied  ; 
as  where  the  transfer  is  charged  to  have  been  fraud- 
ulent with  the  view  of  defeating  the  set-off. 

Citations-2  R.  S.,  354,  sec.  18,  sub.  10;  1  Johns.,319; 
VJohns.  Cas..  196 ;  1  Chit.,  377,  378 ;  2  Pet.  Cond.,  278  ; 
5  Cow.,  231 ;  6  Cow..  693. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Monroe  Circuit  before  the  Hon.  Addison 
•Gardiner,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  as  the  indorsee  of  a 
promissory  note  made  by  the  defendants.  The 
defendants  pleaded  the  general  issue  and  a 
special  plea  of  set-off,  alleging  that  the  note  at 
the  time  of  the  making  thereof,  was  and  still 
is  the  property  of  Abraham  Plumb,  the  payee 
thereof  ;  that  at  the  time  of  the  indorsement  of 
the  note,  and  of  the  commencement  of  the  suit, 
Plumb  was  and  still  is  indebted  to  the  defend- 
ants in  the  sum  of  $2,000  for  work  and  labor, 
goods  sold,  money  lent,  etc.,  and  averring  that 
the  suit  was  brought  in  the  name  of  the  plaint- 
iff, to  defraud  the  defendants  of  their  set-off  ; 
that  the  plaintiff  had  no  interest  in  the  note  ; 
that  at  the  time  of  the  indorsement  thereof, 
Plumb,  the  payee,  was  and  still  is  insolvent, 
and  that  at  the  time  of  the  indorsement,  the 
plaintiff  had  notice  of  all  the  said  facts,  and 
that  the  indorsement  was  made  for  the  pur- 
pose, and  with  the  intent  on  the  part  of  the 
payee  and  indorsee  to  defraud  the  defendants 
of  their  set-off.  The  plaintiff  replied  that  the 
note  was,  previous  to  the  time  when  it  became 
due,  and  still  is  the  property  of  the  plaintiff, 
224:*]*and  not  the  property  of  Plumb, in  man- 
ner and  form,  as  alleged  in  the  plea.  On  the 
trial  of  the  cause, the  making  and  indorsement 
of  the  note  were  admitted,  and  the  plaintiff 
rested.  The  defendants  insisted  that  the  plaint- 
iff was  not  entitled  to  recover,  because  by  the 
replication  he  had  admitted  the  fraudulent 
combination  between  himself  and  the  payee, 
to  deprive  the  defendants  of  their  set-off,  and 
had  also  admitted  the  amount  of  such  set-off, 
which  exceeded  the  amount  of  the  plaintiff's 
demand.  The  judge  overruled  the  objection. 
The  defendants  then  offered  to  prove  that  the 
plaintiff  had  no  interest  in  the  note  ;  that  he 
was  merely  a  nominal  party ;  that  the  payee 
WEND.  7,  N.  Y.  R.,  11. 


being  insolvent,  the  plaintiff  combined  with 
him  to  deprive  the  defendants  of  a  set-off  .which 
they  had  against  the  note,  and  that  the  trans- 
fer of  the  note  to  the  plaintiff  was  made  for 
that  purpose ;  the  defendants  also  offered  to 
prove  their  set-off.  This  evidence  was  objected 
to,  and  refused  to  be  received  by  the  judge;  and 
the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff,  which  was  now  moved  to  be 
set  aside. 

Mr.  A.  Samson,  for  defendant. 

Mr.  R.  Beach,  for  plaintiff. 

By  tlie  Court,  Nelson,  J.  The  defendants 
objected  to  the  plaintiff's  right  to  recover,  on 
the  ground  that  the  plaintiff  by  his  replication 
had  admitted  that  the  transfer  of  the  note  was 
with  the  intent  to  defraud  the  defendants  of 
their  set-off,  and  had  also  admitted  the  amount 
of  the  set-off  specified  in  the  plea,  and  which 
exceeded  the  amount  of  the  note.  This,  un- 
doubtedly, constituted  a  perfect  defense,  al- 
though it  should  not  be  considered  as  coming 
within  the  provision  of  the  Revised  Statutes, 
Vol.  II.,  354,  sec.  18,  sub.  10,  as  is  abund- 
antly supported  by  well  settled  principles. 
Hendricks  v.  Judah,  1  Johns.,  319  ;  Prior  v. 
Jacocks,  1  Johns.  Cas.,  169.  I  am  of  opinion, 
however,  that  the  defense  falls  within  the  above 
provision,  and  that  the  plaintiff  is  to  be  deemed, 
so  far  as  the  equitable  defense  of  the  makers 
of  the  note  is  concerned,  a  trustee  of  the  payee; 
as  to  them  the  transfer  or  indorsement  is  void 
on  the  *ground  of  fraud,  and  the  note  [*225 
is  to  be  deemed  the  property  of  the  payee. 

If  this  case  arose  before  the  Revised  Statutes 
went  into  effect,  as  it  probably  did,  although 
there  is  nothing  said  in  the  case  as  to  the  time 
of  the  commencement  of  the  suit,  I  am  of  opin- 
ion the  court  would  be  bound  to  come  to  the 
same  conclusion,  and  sustain  the  objections  of 
the  defendants  to  the  recovery.  Admitting  the 
law  to  have  been  in  this  State,  before  the  Re- 
vised Statutes,  that  a  set-off  could  not  be 
pleaded,  still,  the  plaintiff  having  taken  issue 
upon  the  plea,  has  thereby  precluded  himself 
from  the  benefit  of  the  objection.  The  right 
to  set  off  against  the  plaintiff  was  put  in  the 
plea  solely  upon  the  ground  that  the  transfer 
of  the  note  from  the  payee  to  him  was  in  ex- 
ecution of  a  combination  between  them  to  de- 
fraud the  makers  by  preventing  the  set-off.  If 
this  allegation  was  true,  then  no  matter  if  the 
note  was  transfered  before  due,  the  set-off  was 
allowable,  according  to  established  principles. 
The  replication,  "that  previous  to  the  time 
when  the  said  promissory  note  became  due,  it 
was  and  still  is  the  property  of  the  plaintiff, 
and  not  the  property  of  the  payee,"  was  no 
answer  to  the  material  fact  alleged  in  the  plea, 
and  which  continued  to  the  defendant  the 
right  of  set  off.  It  is  the  corrupt  agreement  by 
which  the  note  became  the  property  of  the 
plaintiff  which  is  charged,  and  that  authorizes 
the  defense,  and  that  the  replication  should 
have  traversed.  This  would  not  have  been 
traversing  an  intent  or  inference,  for  the  alle- 
gation was  material  and  substantive,  and  the 
defendants  were  bound  to  aver  and  prove  it 
before  their  set-off  could  be  allowed.  Where 
the  act  is  indifferent  in  itself,  and  the  intent 
with  which  it  is  done  becomes  material,  vt  re- 
quires, as  any  other  substantive  matter  of  fact 
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does,  specific  allegation  and  proof.  1  Chit., 
377,  378,  and  cases  cited.  Here  the  transfer  oi 
the  note,  per  se,  was  unobjectionable  ;  the 
knowlege  of  the  plaintiff  that  the  defendants 
had  a  large  demand  against  the  payee,  and  that 
the  object  and  purpose  of  the  transfer  was  to 
defraud  them  out  of  it,  the  payee  being  insolv- 
ent, constitutes  the  defense,  and  this  the  de- 
fendants were  bound  to  aver  and  prove. 
Pet.  Cond.,  278.  It  is  said  that  the  arverment 
in  the  replication,  that  before  the  note  became 
due,  etc.,  it  was  the  property  of  the  plaintiff, 
226*]  *necessarily  implies  and  carries  along 
with  it  a  denial  of  the  fraudulent  transfer  as 
alleged  in  the  plea  We  think  not ;  as  between 
the  plaintiff  and  the  payee,  the  note  may  have 
been  legally  the  property  of  the  plaintiff,  and 
yet  every  fact  charged  in  the  plea  true.  Hence 
the  necessity  of  traversing  these  facts. 

Conceding  that  the  replication  was  a  full 
denial,  the  judge  erred  in  excluding  the  proof 
offered  by  the  defendants,  that  the  note  was 
transferred  with  the  fraudulent  object  and  pur- 
pose charged  in  thie  plea.  If  the  replication 
was  not  a  full  denial,  the  fact  was  admitted 
upon  the  pleadings  ;  if  it  was,  then  the  defend- 
ants had  a  right  to  establish  it  by  evidence. 
But  it  may  be  said  that  the  cases  of  Wheeler  v. 
Raymond,  5  Cow.,  231,  and  Johnson  v.  Bridge, 
6  Id.,  693,  exclude  the  defense  in  this  case,  to 
wit:  that  a  set-off  cannot  be  made  of  a  debt  or 
demand  against  any  one  other  than  the  plaintiff 
on  the  record.  It  is  now  unimportant  to  in- 
quire into  the  doctrine  of  those  cases,  as  the  2 
Rev.  Stat.,  354,  sec.  18,  have  so  modified  the 
law  as  to  restore  what  was  probably  the  origi- 
nal intention  of  the  Legislature.  In  those  cases 
no  question  was  made  as  to  the  bona  fides  of 
the  title  of  the  plaintiff,  and  the  set-off  was  not 
offered  against  the  beneficial  owner.  Here 
the  very  right  of  the  plaintiff  to  the  note  is  de- 
nied ;  and  upon  the  case  in  judgment  of  law, 
so  far  as  the  rights  of  defendants  are  concerned, 
it  belongs  to  the  party  against  whom  the  set-off 
is  claimed  ;  for,  in  the  strong  language  of  the 
common  law,  the  fraudulent  transfer  is  as  if 
it  never  had  an  existence  as  to  him.  Fraud  an- 
nuls the  most  solemn  obligation.  Besides,  to 
allow  this  contrivance  to  defraud  the  defend- 
ants, would  be  in  violation  of  a  universal 
maxim  of  morality  as  well  as  law,  that  no  man 
shall  be  permitted  to  take  advantage  of  his  own 
wrong. 

The  replication  having  presented  an  issue, 
which,  in  my  judgment,  though  found  for  the 
plaintiff,  does  not  dispose  of  the  merits  of  this 
case,  the  defendant  might  be  entitled  to  judg- 
ment non  obttante  veredicto  ;  but  for  the  further- 
ance of  justice,  and  to  afford  the  parties  an 
opportunity  of  disentangling  the  merits  of  the 
case  from  the  pleadings,  a  new  trial  is  granted, 
with  costs  to  abide  the  event.  . : 


227*]  *GRANT  &CARY  «.  ELLICOTT. 

It  is  no  defense  In  an  action  on  a  bill  of  exchange 
by  the  payee  against  the  acceptor,  that  the  bill  was 
accepted  without  consideration,  or,  in  other  words, 
waa  an  accommodation  acceptance,  and  that  fact 
known  to  the  payee. 

Citatlona-3  Eap.,  46 ;  1  Taunt,  224. 
114 


TVEMURRER  to  replication.  The  plaintiff* 
±J  declared  on  a  bill  of  exchange,  drawn  by 
one  Nathan  Graham,  on  the  defendant,  and 
accepted  him.  The  defendant  pleaded  actio- 
non,  because  the  bill  of  exchange  was  accepted 
by  him  without  any  consideration  passing  be- 
tween him  and  the  drawer,  of  which  the  plaint- 
iffs Lad  notice.  The  plaintiff s  replied  precludi 
non,  because  the  bill  was  accepted  by  the  de- 
fendant for  a  good  and  valuable  consideration, 
passing  between  the  drawer  and  the  drawee. 
To  which  replication  the  defendant  demurred. 

Mr.  D.  H.  Chandler,  for  defendant. 

Mr.  G.  W.  Lay,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant says  he  ought  not  to  pay  the  bill  because  no 
consideration  passed  between  him  and  Graham, 
and  this  was  known  to  the  plaintiffs  ;  that  is,, 
the  defendant  accepted  the  bill  for  the  accom- 
modation of  the  drawer,  which  the  plaintiffs 
knew.  This  is  no  defense ;  it  was  so  decided 
in  Smith  v.  Knox,  3  Esp.,  46.  Ld.  Eldon  there- 
held  that  where  a  bill  is  given  for  the  accom- 
modation of  the  drawer  or  payee,  and  is  sent, 
into  the  world,  it  is  no  answer  to  an  action 
upon  it  against  the  acceptor,  that  he  accepted 
it  for  the  accommodation  of  the  drawer,  and 
that  the  fact  was  known  to  the  holder  ;  in  such 
case  the  holder,  if  he  gave  a  bona  fide  consider- 
ation for  it,  is  entitled  to  recover,  though  he 
had  full  knowlege  of  the  transaction.  In  that 
case  the  plaintiff  produced  no  proof  but  of 
handwriting  of  the  parties  to  the  bill. 

The  case  of  'Charles  v.  Marsden,  1  Taunt.,. 
224,  was  very  like  this  case.  The  action  was 
brought  by  the  indorsee  against  the  acceptor. 
The  defendant  t>leaded  that  it  was  accepted  for 
*the  accommodation  of  thedrawer,  and[*228 
without  any  consideration,  and  that  this  waa 
known  to  the  plaintiffs  when  they  took  the 
bill,  after  it  was  due.  Mansfield,  Ch.  J.,  says  :. 
"There  is  no  allegation  of  fraud  in  this  plea, 
nor  any  allegation  that  the  plaintiff  did  not 
give  a  valuable  consideration  for  this  bill  ;  it 
must,  therefore,  be  presumed  that  he  did." 
Lawrence,  J.,  says  :  "In  the  present  case  it  is 
to  be  supposed  that  the  party  (drawer)  per- 
suades a  friend  to  accept  a  bill  for  him  because 
be  cannot  lend  him  money,  would  there  be  any 
objection,  if,  with  the  knowledge  of  the  cir- 
cumstance that  this  is  an  accommodation  bill, 
some  person  should  advance  money  upon  it 
before  it  was  due  ?  Then  what  is  the  objection 
to  his  furnishing  it  after  it  is  due?  For  there 
is  no  reason  why  a  bill  may  not  be  negotiated 
after  it  is  due,  unless  there  was  an  agreement 
for  the  purpose  of  restraining  it." 

I  know  of  no  decision  supporting  this  plea, 
and  it  would  be  extremely  prejudical  to  com- 
mercial paper,  if  it  could  be  supported.  The 
acceptor  in  a  bill  is  considered  in  the  same  light 
as  an  indorser  of  a  promissory  note  ;  and  it  is 
well  known  that  much  of  the  paper  discounted 
in  our  banks  is  accommodation  paper,  and  it 
never  has  been  supposed  that  the  indorser  in 
such  case  is  not  liable. 

Judgment  for  plaintiffs  on  demurrer,  with 
leave  to  amend,  on  payment  of  costs. 

Cited  in-1  Hill,  508 ;  18  N.  Y.  831 ;  41  N.  Y.  287 ;  69 
N.  Y.  373  (25  Am.  Hop.,  207):  33  Barb.,  462 ;  5  Duer,  467; 
2  Bos.,  254  ;  1  Hob..  353 :  1  Sweeny,  322  ;  2  E.  D.  S.,  161; 
2  Hilt.,  547 : 115  Mass.,  376 ;  19  Mich.,  202 ;  55Ind.,  273 ; 
^9  Mo.,  338 ;  33  Am.  Rep.,  20  (46  Conn.,  90). 
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229*]  *W.  &  A.  MOORE  e.  TRACY. 

Conspiracy  to  Obtain  Goods  on  Credit — Parties 
—  Witnesses— Judgment  not  Reversed  for  Cler- 
ical Errors  or  Matters  of  Form. 
An  action  on  the  case  lies  against  a  party  who 
conspires  with  another,  that  such  other  shall  obtain 
goods  on  credit  from  a  third  person,  and  deliver 
the  same  over  to  him;  the  fraudulent  act  of  the 
party  obtaining  the  goods  being  deemed  the  act  of 
the  other. 

The  party  obtaining  the  goods  is  a  competent 
witness  against  the  parttceps  fraudis. 

A  judgment  will  not  be  reversed  for  clerical  er- 
rors, or  mere  matters  of  form :  thus,  where  a  placita 
of  a  record  in  the  C.  P.  was  of  a  wrong  term,  mani- 
festly by  mistake,  and  where,  in  a  judgment  on  ap- 
peal by  defendants,  costs  of  the  court  below  were 
awarded  to  the  plaintiff,  the  court  judicially  know- 
ing that  there  could  be  no  such  costs,  refused  for 
these  causes  to  reverse  the  judgment. 

Where  the  defect  in  a  record  relates  to  form,  the 
court  will  either  disregard  it  or  suspend  giving 
judgment  until  application  can  be  regularly  made 
for  an  amendment. 

Citations— 2  R.  S.,  425 ;  3  T.  R.,  56 ;  3  Bulst.,  95 ; 
Cro.  Jac.,  386 ;  Com.  Dig.,  Action  upon  the  Case, 
Deceit,  A.  1 ;  3  Johns.,  271 ;  6  Johns.,  181 ;  8  Johns., 
23;  1  Phil.  Ev.,  31-35;  1  Wash.  Va,,  187;  6  Johns.,  135; 
11  Mass.,  498 ;  3  Mass.,  559 ;  1  Day,  22 ;  3  Johns.  Cas., 
82 ;  10  Johns.,  22,  290 ;  16  Johns.,  89 ;  7  Cow.,  346 ;  8 
Cow.,  60. 

ERROR  from  the  Otsego  C.  P.  Tracy  sued 
W.  &  A.  Moore  before  a  justice  of  the 
peace,  and  declared  against  them  in  an  action 
on  the  case,  charging  them  with  having  entered 
into  a  conspiracy  with  one  John  Van  Valken- 
burgh,  a  person  destitute  of  property,  to  the 
following  effect:  that  Van  Valkenburgh  should 
buy  and  obtain  of  the  plaintiff,  or  of  any  other 
person  of  whom  he  might  obtain  the  same, 
various  articles  of  goods  and  chattels,  under 
the  pretense  of  a  fair  and  bona  fide  purchase, 
but  not  intending  to  pay  for  the  same;  and 
that  the  goods  so  obtained  should  be  delivered 
into  the  possession  of  the  defendants;  that 
Van  Valkenburgh  should  then  declare  himself 
insolvent,  and  by  the  aid  and  assistance  of  the 
defendants,  petition  for  and  obtain  a  discharge 
under  the  Insolvent  Act,  and  thereby  defeat 
the  collection  of  the  demand  of  the  plaintiff, 
or  of  any  other  person  from  whom  goods 
might  be  obtained;  that  in  pursuance  of  such 
conspiracy,  so  fraudulently  and  deceitfully  en- 
tered into,  Van  Valkenburgh  afterwards,  to 
wit:  on,  etc.,  at,  etc.,  under  the  pretense  of  a 
fair  and  bona  fide  purchase,  obtained  from  the 
plaintiff  certain  articles  of  property,  to  wit: 
one  bridle,  one  saddle,  etc.,  etc.,  which  were 
delivered  to  the  defendants,  or  one  of  them, 
and  by  them  disposed  of  to  their  own  use,  or 
fraudulently  kept  for  Van  Valkenburgh,  to  be 
23O*]  ^delivered  to  him  after  he  should  ob- 
tain his  discharge  as  aforesaid,  to  the  damage 
of  the  plaintiff  of  $50.  The  defendants  pleaded 
the  general  issue;  the  cause  was  tried  by  a  jury, 
who  found  a  verdict  for  the  plaintiff  for  $27 
damages.  The  defendants  appealed  to  the  C. 
P. ,  and  on  the  trial  in  that  court  Van  Valken- 
burgh was  produced  as  a  witness  on  the  part 
of  the  plaintiff;  the  defendants  objected  to  his 
competency,  but  the  objection  was  overruled. 
He  proved  the  material  averments  in  the  dec- 
laration, the  corrupt  agreement  between  him 
and  the  defendants,  the  purchase  by  him  of 
goods  of  the  plaintiff  to  the  amount  of  $28, 
and  that  the  principal  part  of  such  goods,  after 
undergoing  a  fraudulent  transfer,  came  to  the 
possession  of  one  of  the  defendants.  He  also 
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proved  his  application  for  a  discharge  as  an 
insolvent  debtor,  and  that  one  of  the  defend- 
ants aided  him  in  the  same.  He  also  proved 
the  fraudulent  obtaining  of  property  in  like 
manner  from  sundry  other  persons  besides  the 
plaintiff,  and  his  testimony  was  corroborated 
by  the  evidence  of  several  witnesses.  The  court 
charged  the  jury  that  Van  Valkenburgh  was  a 
competent  witness,  but  being  &  particeps  fraud- 
is,  his  testimony  was  to  be  received  with  great 
distrust  and  caution;  and  his  credibility  was 
greatly  affected,  unless  sustained  by  other  evi- 
dence, and  whether  he  was  so  sustained  it  was 
for  them  to  determine;  that  if  they  came  to 
the  conclusion  to  believe  his  testimony,  the 
next  question  for  them  to  determine  was  the 
amount  of  damages;  that  in  assessing  the  dam- 
ages, they  were  not  restricted  to  the  value  of 
the  property  obtained  of  the  plaintiff,  but  had 
a  right  to  give  exemplary  damages  and  smart 
money;  that  if  they  believed  Van  Valkenburgh, 
it  was  a  case  of  great  aggravation,  which  re- 
quired the  defendants  to  be  punished,  and  it 
was  for  them  to  say  what  damages  the  defend- 
ants should  pay,  as  an  example  to  all  others 
in  the  like  case  offending,  and  as  an  atonement 
for  the  injury  to  the  plaintiff  and  to  an  in- 
sulted and  abused  community.  The  jury  found 
a  verdict  for  the  plaintiff,  with  $80  damages 
and  six  cents  costs.  The  defendants  excepted 
to  the  decision  of  the  court,  admitting  Van 
Valkenburgh  as  a  witness,  and  to  the  charge 
delivered  to  the  jury,  and  sued  out  their  writ 
of  error. 

*On  the  argument  of  the  writ  of  error,  [*23 1 
the  defendants  below  insisted  that  the  Court  of 
C.  P.  erred  in  the  particulars  presented  by  the 
bill  of  exceptions,  and  also  that  on  the  face  of 
the  record  there  was  error.  The  placita  in  the  C. 
P.  is  on  the  second  Tuesday  of  February,  of  the 
February  Term,  1829.  Then  follows  a  memo- 
randum that  on  the  second  Tuesday  of  October, 
in  this  same  Term  of  October,  come  the  defend- 
ants W.  &  A.  Moore,  and  bring  into  court  their 
appeal,  and  suggest  that  the  justice  to  whom 
notice  had  been  given  of  the  appeal,  had  filed 
a  return  of  the  proceedings  before  him,  which 
is  set  forth,  showing  a  judgment  against  the 
defendants,  in  favor  of  the  plaintiff,  for  $27 
damages,  rendered  Oct.  5,  1829.  Next  follows 
an  award  of  venire,  to  the  first  Tuesday  of 
Feb.,  1830;  the  coming  of  the  jury  on  that  day, 
trial  and  verdict  for  the  plaintiff,  for  $80  dam- 
ages and  six  cents  costs,  and  then  judgment  is 
entered,  that  the  plaintiff  recover  the  damages 
by  the  jury  assessed,  and  also  $50.77,  "for  his 
costs  and  charges  by  him  laid  out  and  expend- 
ed in  and  about  his  suit  in  this  court,  upon  the 
said  appeal,  and  in  the  court  below,  by  the  said 
Court  of  Common  Pleas,  before  the  said  judges 
thereof,  now  here  adjudged  of  increase"  to  the 
plaintiff.  The  plaintiff  below  produced  a  cer- 
tificate of  the  clerk  of  the  C.  P.,  verified  by 
affidavit  that  he  made  up  the  record,  at  the  re- 
quest of  the  plaintiff,  that  by  mistake,  he  insert- 
ed the  word  "  February, "instead  of  "October," 
in  the  placita;  and  that  the  words  in  the  judg- 
ment "  and  in  the  court  below"  were  also  in- 
serted by  mistake,  and  that  no  costs  accrued 
in  the  justice's  court  were  included  in  the  sum 
of  $50.77,  taxed  as  costs  in  the  C.  P.  This  cer- 
tificate was  read  by  consent,  subject  to  all  legal 
exceptions,  and  the  defendants  below  insisted 
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that  it  could  not  be  regarded  by  this  court  in 
the  decision  of  the  writ  of  error. 

Mr.  J.  Seelye,  for  plaintiffs  in  error.  There 
is  error  on  the  face  of  the  record.  The  placita 
of  the  record  in  the  C.  P.  is  of  the  second  Tues- 
day of  February,  in  the  February  Term,  1829; 
the  term  is  fixed  by  law  to  be  holden  on  the 
first,  and  not  the  second  Tuesday  of  February 
— besides,  Feb.,  1829,  was  eight  months  pre- 
vious to  Oct.,  1829,  when  the  judgment  before 
the  justice,  which  was  carried  up  by  appeal  to 
the  C.  P.,  was  rendered.  Again;  by  the  record 
232*]  it  appears  *that  the  plaintiff  recovered 
costs  accrued  in  the  court  below;  this  is  pal- 
pably wrong,  as  on  appealing,  the  defendants 
must  have  paid  all  the  costs  then  accrued,  or 
their  appeal  would  have  been  a  nullity.  These 
errors  are  not  cured  by  the  certificate  of  the 
clerk;  it  forms  no  part  of  the  record,  and  should 
have  no  influence  in  the  decision  of  this  case; 
nor  can  the  provision  in  the  Revised  Statutes, 
Vol.  II.,  601,  sec.  60,  which  will  be  relied  on 
by  the  other  side,  save  this  judgment  from 
reversal;  that  provision  can  have  no  greater 
or  other  operation  than  the  former  provision 
on  this  subject  had.  1  R.  L.,  121,  sec.  9.  This 
action  is  without  precedent.  The  principle 
of  the  case  of  Pasley  v.  Freeman,  3  T.  R.,  51, 
the  leading  case  on  the  extension  of  actions 
of  this  kind,  has  been  greatly  questioned,  and 
although  acted  on  by  this  court  in  Ward  v. 
Center,  3  Johns.,  271,  it  was  urged  by  a  learned 
judge  that  it  should  not  be  extended.  The 
credit  in  this  case  was  given  to  Van  Valken- 
burgh  alone,  and  nothing  was  said  or  done  by 
the  defendants  to  induce  the  plaintiff  to  part 
with  his  property.  Upon  what  principle  of 
law,  then,  can  the  defendants  be  held  respon- 
sible to  the  plaintiff?  Van  Valkenburgh  was 
improperly  admitted  as  a  witness;  the  effect 
of  his  testimony  was  to  discharge  himself  from 
liability  to  the  plaintiff,  for  if  a  recovery  was 
had  against  the  defendants,  followed  up  by 
satisfaction,  the  plaintiff  could  not  recover 
against  him.  16  Johns.,  89.  Even  the  prin- 
ciple of  admitting  a  particeps  fraudis  does  not 
apply,  as  the  parties  were  not  in  pari  delicto. 
The  charge  to  the  jury  is  exceptionable;  its 
effect  was  unduly  to  excite  them  in  the  assess- 
ment of  damages;  considerations  were  pre- 
sented to  their  minds,  foreign  to  the  question 
upon  which  they  were  bound  to  pass. 

Mr.  A.  Stewart,  for  the  defendant  in  er- 
ror. It  is  manifest  from  the  whole  record,  that 
the  errors  in  the  record  are  mere  matters  of 
form,  which  the  court  may  disregard.  2  R.S., 
425,  sec.  8,  and  601,  sec.  60.  The  judgment 
before  the  justice  not  being  rendered  until  Oc- 
tober, it  was  impossible  that  the  appeal  could 
have  been  in  the  C.  P.  in  the  preceding  Feb- 
ruary ;  so  also  as  to  the  costs  in  the  court  be- 
low, the  court  will  not  intend  that  when  there 
were  none  to  be  taxed,  they  were  included  in 
233*]  the  taxation.  *Van  Valkenburgh  was 
a  competent  witness  ;  a  co-trespasser  is  com- 
petent. 7  Cow.,  848  ;  8  Id.,  62;  10  Johns.,  21; 
1  Wash.,  187 ;  18  Johns.,  852.  So,  also,  is  a 
particeps  fraudis.  Phil.  Ev.,  81  ;  Peake  Ev., 
148,  157  ;  6  Johns.,  185.  Under  the  circuit 
stances  of  the  case,  the  charge  to  the  jury  was 
justifiable.  It  is  no  error  that  the  jury  gave  a 
greater  sum  than  was  demanded  in  the  court 
below.  19  Johns.,  276. 
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By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  think  the  errors  appearing  on  the  face 
of  the  record  may  be  disregarded  by  the  court 
as  clerical  or  matters  of  form,  not  affecting  the 
right  or  justice  of  the  case.  The  mistake  in  the 
placita  is  obviously  of  that  description;  it  is  of 
the  Term  of  February,  1829,  and  states  the 
court  to  have  been  held  on  the  second  Tues- 
day of  that  month,  whereas  it  appears  from 
the  justice's  return,  which  constitutes  a  part  of 
the  record,  that  the  original  process  was  not  is- 
sued by  him  until  Oct.  2,  1829,  and  the  memo- 
randum shows  that  the  cause  was  not  brought 
into  the  C.  P.  until  the  October  Term,  1829. 
The  term  in  the  placita,  therefore,  was  obvi- 
ously a  clerical  error  ;  it  should  have  been  Oc- 
tober instead  of  February ;  so,  also,  was  the 
day  on  which  the  court  is  stated  to  have  been 
held  the  second  instead  of  the  first  Tuesday  of 
February.  The  terms  are  fixed  by  law,  and 
the  court  will  take  judicial  notice  of  them ; 
they  will  intend  a  mistake  in  making  up  the 
record,  rather  than  suppose  that  the  court  sat 
on  a  day  on  which  they  could  not  legally  sit. 

The  error  in  awarding  to  the  appelle'e  the 
costs  in  the  justice's  ; court,  as  well  as  in  the 
Court  of  C.  P. ,  is  not  so  obviously  a  clerical 
mistake,  although  without  any  explanation 
there  could  be  but  little  doubt  that  it  was  so  ; 
for  the  appeal  could  not  have  been  brought  into 
the  Court  of  C.  P., unless  the  costs  of  the  appel- 
lee before  the  justice  had  first  been  paid,  and 
the  presumption  would  be  very  strong  that  the 
C.  P.  could  not  have  given  the  appellee  judg- 
ment for  those  very  costs,  which  they  judi- 
cially knew  from  the  return  of  the  justice  had 
already  been  paid  to  him.  The  certificate  of 
the  clerk  who  made  up  the  record  accounts  sat- 
isfactorily *for  the  mistake.and  shows  [*234 
that  the  costs  before  the  justice  were  never 
taxed  or  included  in  the  judgment.  This  cer- 
tificate, it  is  true,  is  by  the  stipulation  of  the 
parties  subject  to  the  same  objections  to 
which  it  would  have  been  liable,  if  it  had  been 
offered  to  be  read  upon  the  argument  of  the 
case  ;  and  strictly,  I  think  it  could  not  have 
been  received. 

It  is  provided  by  Statute,  2  R.  S.,  425,  that 
no  judgment  shall  be  reversed  on  account  of 
certain  formal  defects  particularly  enumerated, 
and  among  others,  "for  any  informality  in  en- 
tering a  judgment  or  making  up  the  record 
thereof;"  and  by  a  subsequent  section  it  is  en- 
acted "that  the  omissions,  imperfections,  de- 
fects and  variances,  previously  enumerated, 
and  all  others  of  the  like  nature,  not  being 
against  the  right  and  justice  of  the  matter  of 
the  suit,  and  not  altering  the  issue  between  the 
parties  or  the  trial, shall  be  supplied  and  amend- 
ed by  the  court  where  the  judgment  shall  be 
given,  or  by  the  court  into  which  such  judg- 
ment shall  be  removed  by  writ  of  error."  Where 
it  is  obviously  and  clearlv  a  mere  clerical  error 
or  omission,  the  court  will  disregard  it  with- 
out making  a  formal  amendment.  Where  it 
is  not  a  mistake  of  that  description,  probably 
a  motion  should  be  regularly  made  for  the  pur- 
pose, upon  due  notice,  like  any  other  non-enu- 
merated motion.  Regularly,  therefore,  the  cer- 
tificate of  the  clerk  cannot  be  regarded  ;  but 
we  certainly  ought  not,  under  such  circum- 
stances, to  reverse  the  judgment ;  we  should, 
at  all  events,  suspend  the  decision  of  the  case 
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until  aiTapplication  for  the  amendment  could 
be  made,  and  it  seems  hardly  necessary  to  de- 
lay the  decision  of  this  cause  for  that  purpose, 
when  the  explanation  is  before  the  court, 
though  not  in  a  strictly  technical  and  formal 
manner. 

Upon  the  merits,  also,I  am  inclined  to  think 
the  judgment  ought  to  be  affirmed.  It  is  an 
action  on  the  case  to  recover  compensation 
for  an  injury  inflicted  upon  the  plaintiff, 
through  a  combination  or  conspiracy  between 
the  defendants  and  one  .Van  Valkenburgh,  to 
the  following  effect :  Van  Valkenburgh  being 
destitute  of  property,  it  was  agreed  between 
him  and  the  defendants  that  he  should  pur- 
chase upon  credit  from  the  plaintiff  and  others, 
various  articles  of  goods  and  chattels,  and  de- 
liver them  over  to  the  defendants;  that  he  then 
235*1  should  become  insolvent,  and  with 
the  aid  of  the  defendants  obtain  the  benefit  of 
the  Insolvent  Act,  and  cheat  the  plaintiff  and 
others  out  of  their  debts.  The  conspiracy  was 
actually  carried  into  effect,  and  the  property 
of  the  plaintiff  thus  fraudulently  purchased 
by  Van  Valkenburgh,  was  immediately,  accord- 
ing to  the  agreement,  delivered  over  to  the 
defendants,  or  one  of  them,  and  has  been  by 
them  disposed  of  to  their  own  use.  In  Pas- 
ley  v.  Freeman,  3  T.  R.,  56,  the  broad  and  sal- 
utary principle  was  established  that  fraud,  ac- 
companied with  damage,  gave  a  good  cause  of 
action  to  the  injured  party,  and  that  it  was  not 
necessary,  in  order  to  sustain  the  action,  that 
the  defendant  should  be  benefited  by  the  de- 
ceit, or  that  he  should  collude  with  the  person 
who  was  benefited.  3  Bulst.,  95;  Cro.  Jac., 
386  ;  Com.  Dig. ,  Action  upon  the  Case,  De- 
ceit, A,  1;  Vide  Ward  v.  Center,  3  Johns.,  271, 
where  Pasley  v.  Freeman  is  adopted  as  good 
law;  and  see,  also,  6  Johns.,  181,  and  8 Id..  23. 
Pasley  v.  Freeman,  and  the  other  cases,  it  is 
true,  were  cases  of  a  false  affirmation,  made  by 
the  defendants  to  the  plaintiff  with  intent  to 
defraud,  whereby  the  plaintiff  was  induced  to 
sell  his  goods  to  an  irresponsible  person,  and 
although  the  defendant  derived  no  benefit  from 
the  fraud  himself,  the  action  was  sustained. 
In  the  case  at  bar  the  defendants  reaped  all  the 
fruits  of  the  fraud,  but  had  no  personal  com- 
munication with  the  plaintiff.  The  declaration 
does  not  charge  them  with  doing  any  act  to  in- 
duce the  plaintiff  to  sell  his  goods  to  Van  Val- 
kenburgh, but  Van  Valkenburgh  must  be  con- 
sidered their  agent,  and  his  false  and  fraudu- 
lent representations  (that  he  intended  and  would 
pay  for  the  goods,  when  it  had  previously  been 
determined  between  him  and  the  defendants, 
that  he  should  immediately  put  them  into  the 
hands  of  the  defendants,  and  take  the  benefit 
of  the  Insolvent  Act)  must  be  considered  the 
acts  and  declarations  of  the  defendants  them- 
selves. 

Van  Valkenburgh  was  a  competent  witness. 
The  recovery  in  this  suit  would  be  no  protec- 
tion to  him  in  an  action  brought  either  for  the 
value  of  the  goods  or  for  the  fraud.  Perhaps  a 
recovery  and  satisfaction  in  this  suit  might  be 
a  defense  to  a  subsequent  suit  brought  against 
him,  but  the  satisfaction  is  contingent,  and 
prevents  his  interest  from  being  fixed  and  cer- 
tain ;  it  is  analogous  to  the  case  of  joint  tres- 
236* J  passers  separately  *sued,  where  each 
may  be  a  witness  in  the  action  against  the  other; 
WEND.  7. 


so  an  accomplice  or  aparticepsfraudis  is  a  com- 
petent witness,  either  to  prove  or  disprove  the 
fraud.  In  all  these  cases  the  testimony  of  such  a 
witness  should  be  listened  to  with  great  suspi- 
cion but  it  is  competent  evidence,  partly  from  the 
necessity  of  the  case,  and  partly  because  he  has 
no  certain  interest  in  the  event  of  the  suit.  1 
Phil.  Ev.,  31-35;  1  Wash.  Va.,  187;  6  Johns., 
135 ;  11  Mass.,  498  ;  3  Id.,  559  ;  1  Day,  22  ;  3 
Johns.  Cas.,  82  ;  10  Johns.,  22;  lid.,  290  ;  16 
Id.,  89  ;  7  Cow.,  346  ;  8  Id.,  60.  The  jury  in 
this  case  were  cautioned  by  the  court  to  re- 
ceive the  testimony  of  the  witness  with  great 
distrust,  except  so  far  as  he  was  corroborated 
by  other  testimony  ;  to  a  considerable  extent 
he  was  so  corroborated,  and  I  think  the  evi- 
dence warranted  the  verdict. 

The  charge  of  the  judge  on  the  subject  of 
damages  was  strong  and,  perhaps,  stronger 
than  strictly  it  ought  to  have  been,  in  some  of 
the  general  expressions  in  which  he  indulged; 
but  the  error,  if  any,  was  not  of  such  a  char- 
acter.and  has  not  produced  effects  which  make 
it  incumbent  upon  us  to  reverse  the  judgment 
on  that  ground. 

Judgment  affirmed. 

Cited  in-65  N.  Y..  97 ;  7  How.  U.  S.,  881 ;  46  Am. 
Dec.,  616  (27  Me.,  427). 


PLATT  v.  SHERRY. 

Constable — Liability  for  not  Levying  Execution 
— Trying  Eight  to  Property  before  Return — 
Bond  of  Indemnity — Constable  Allowed  Double 
Costs,  when. 

Case  lies  against  a  constable  for  not  levying  an 
execution  of  the  goods  and  chattels  of  a  defendant 
when  directed  so  to  do.  and  instead  thereof  com- 
mitting the  defendant  to  prison ;  the  remedy  is  not 
by  action  of  debt  alone. 

A  constable  may  summon  a  jury  to  try  the  right 
to  property  before  making  his  return. 

A  plaintiff  in  an  execution  is  not  bound  to  ten- 
der a  bond  of  indemnity  until  after  a  jury  have 
passed  upon  the  question  of  property. 

A  constable  is  entitled  to  double  costs  when  sued 
for  acta  done  or  omitted  by  him  in  his  official  ca- 
pacity, and  the  plaintiff  is  nonsuited. 

Citations— 13  Johns.,  191 ;  1  R.  L.,  395,  425 ;  Laws  of 
1824,  p.  289,  sec.  17 ;  1  Chit.,  140 ;  5  Johns.,  125 ;  2  Pre- 
cedents, 365,  366 ;  15  Johns.,  250 :  9  Johns.,  385;  6  Bac. 
Abr.,  376,  377  g ;  2  T.  R.,  126, 129, 132 ;  6  Cow.,  659 ;  1 
Bac.  Abr.,  683 ;  2  Hawk.Ch.,  10,  sec.  33;  10  Johns., 
98:  8  Cow.,  65,416. 

ERROR  from  the  Clinton  C.  P.  Platt  sued 
Sherry  in  a  justice's  court,  in  an  action  on 
the  case,  for  malfeasance  as  a  constable,  and 
the  cause  was  removed  by  appeal  into  the  C. 
P.  An  execution  on  a  judgment  in  favor  of 
Platt  *against  one  Cochran.  was  put  [*237 
into  Sherry's  hands,  with  directions  to  levy  it 
on  the  property  of  Cochran  ;  he  did  levy  on 
some  property,  and  after  doing  so,  informed 
an  agent  of  the  plaintiff  that  he  was  afraid  that 
the  property  did  not  belong  to  Cochran,  but 
did  not  ask  for  any  indemnity  ;  subsequently, 
without  selling  the  property,  he  committed 
Cochran  to  prison  on  the  execution,  who  in 
due  time  obtained  his  discharge.  On  these 
facts  the  plaintiff  rested,  and  the  defendant 
moved  for  a  nonsuit,  because:  1.  It  had  not 
been  shown  that  any  property  of  Cochran  had 
been  pointed  out  to  the  constable  ;  2.  That  no 
bond  of  indemnity  had  been  tendered  to  him  ; 
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and  3.  That  the  statute  having  given  remedy 
by  action  of  debt  in  cases  of  this  kind,  case 
would  not  lie.  The  court  sustained  the  last 
objection.  The  plaintiff  then  offered  to  prove 
that  Cochran  had  sufficient  property  from 
which  the  constable  might  have  satisfied  the 
execution  ;  but  the  court  being  of  opinion  that 
case  could  not  be  maintained,  refused  to  re- 
ceive the  evidence,  nonsuited  the  plaintiff  and 
awarded  double  costs  to  the  defendant.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  W.  C.  Watson,  for  plaintiff  in  error. 

Mr.  J.  D.  Woodward,  for  defendant  in 


By  the  Court,  Nelson,  J.    The  C.  P.,  in 

nonsuiting  the  plaintiff,  were  probably  gov- 
erned by  the  case  of  Pierce  v.  Sheldon,!^  Johns. , 
191,  which  was  an  action  on  the  case,  for  ne- 
glecting to  serve  or  return  the  execution  with- 
in the  limited  time,  and  the  judgment  was  re- 
versed for  a  misconception  of  the  action.  No 
reason  or  authority  is  given  for  this  decision, 
except  that  the  statute  provided  a  remedy  ex- 
pressly "by  action  of  debt."  1  R.  L.,  395  ; 
Laws  of  1824,  p.  289,  sec.  17.  In  this  case  the 
action  is  founded  upon  the  express  malfeas- 
ance of  the  officer  in  making  a  levy  upon  prop- 
erty sufficient  to  satisfy  the  execution  and  then 
voluntarily  relinquishing  it  for  the  body.  An 
action  on  the  case  is  the  appropriate  remedy  at 
common  law.  1  Chit.,  140  ;  See  2  Precedents, 
365,  366  ;  Rogers  v.  Brewster,  5  Johns.,  125. 
Bartlettv.  Grozier,  15  Id.,  250.  It  is  very  clear, 
238*]  if  the  statute  had  not  given  the  *action 
of  debt  against  the  constable  for  a  violation  of 
his  duty,  the  party  injured  would  have  resort- 
ed to  the  common  law  action  upon  the  case  ; 
for  there  would  be  a  lamentable  defect  of  jus- 
tice in  most  cases  of  misfeasance  of  these  offi- 
cers, if  redress  could  not  be  obtained  independ- 
ent of  statutory  regulations.  For  maliciously 
and  unreasonably  executing  process,  with  in- 
tent to  oppress;  for  keeping  property  in  an  un- 
safe place  upon  execution,  and  exposing  it  to 
destruction,  and  in  numerous  other  instances, 
the  only  remedy  is  at  common  law.  Jenner  v. 
Joliffe,  9  Johns.,  385.  We  can  discover  no  rea- 
son why  the  principle  is  not  strictly  applicable 
to  this  case,  tiiat  if  a  statute  gives  a  remedy  in 
the  affirmative,  without  a  negative  expressed 
or  implied  (which  is  this  statute),  for  a  matter 
that  is  actionable  at  common  law,  the  party 
may  sue  at  common  law,  as  well  as  upon  the 
statute.  6  Bac.  Abr.,  376,  877  g  ;  Bonafous  v. 
Walker,  2  T.  R,  129,  32  ;  Almy  v.  Harris,  5 
Johns.,  175.  Though  the  statute  gives  an  ac- 
tion of  debt  against  the  sheriff  for  an  escape 
(1  R.  L.,  425),  it  has  frequently  been  decided 
that  the  remedy  at  common  law  is  not  thereby 
impaired.  Rawson  v.  Dole,  2  Johns.,  454  ;  Bon- 
afous  v.  Walker ;  Homan  v.  Liswell,  6  Cow. , 
659.  was  an  action  on  the  case,  against  a  con- 
stable for  not  returning  an  execution,  and  this 
objection  seems  not  to  have  been  thought  of. 
There  is  no  force  in  the  position  that  con- 
stables are  creatures  of  the  statute,  unknown 
to  the  common  law,  and  that  their  duties,  and 
remedies  for  a  violation  of  them  are  prescribed 
by  statute,  for  their  office  is  a  very  ancient 
one(l  Bac.  Abr.,  683),  and  existed  at  common 
law  ;  2  Hawk.,  ch.  10,  sec.  83;  though  their 
duties  were  originally,  confined  to  the  execu- 
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tion  of  criminal  process  ;  and  the  cases  above 
cited  show  that  most  of  the  remedies  against 
them  as  civil  officers,  must  be,  if  at  all,  at  com- 
mon law. 

The  plaintiff  in  the  execution  was  not  bound 
to  tender  a  bond  of  indemnity  to  the  constable 
without  a  request,  conceding  that  a  constable 
cannot  summon  a  jury  to  try  the  right  of  prop- 
erty, upon  reasonable  doubt  as  to  title;  but  we 
see  no  objection,  either  in  principle  or  prac- 
tice, to  the  constable's  exercising  that  power. 
The  same  reasons  which  extend  this  protection 
to  the  sheriff  are  equally  applicable  to  him ; 
and  in  *the  case  of  Towmend  v.  Phil-  [*239 
lips,  10  Johns.,  98,  this  power  was  exercised  by 
a  constable.  The  settled  rule  in  this  State  is, 
that  the  plaintiff  is  not  bound  to  tender  a  bond 
of  indemnity  until  after  the  jury  have  passed 
upon  the  question  of  property,  and  the  officer 
acts  at  his  peril  in  making  a  return,  nullabona, 
unless  in  pursuance  of  the  inquisition.  Curtis 
v.  Patterson,  8  Cow.,  65. 

Had  the  plaintiff  been  properly  nonsuited, 
the  defendant  would  have  been  entitled  to 
double  costs,  8  Cow. ,  416  ;  but  the  court  erred 
in  nonsuiting  the  plaintiff,  and  the  judgment 
must  be  reversed. 

Judgment  reversed. 

Cited  in— 18  Hun,  423 ;  43  Barb.,  377. 


IN  THE  MATTER  OF  H.  HURST,  an  Insolv- 
ent Debtor. 

Insolvents'  Discf  large  —  Where  Set  Aside  as  Fraud- 
ulent in  Law. 

An  insolvent's  discharge  will  be  set  aside  as 
fraudulent  in  law,  where  the  insolvent,  in  contem- 
plation of  obtaining:  a  discharge  confesses  a  judg- 
ment, on  which  his  property  is  sold,  although  it  be 
confessed  to  a  trustee  for  the  benefit  of  all  his 
creditors  without  preference  ;  the  judgment  and 
sale  under  it  being  considered  an  assignment  in 
fraud  of  the  statute. 

Citations—  Laws  of  1817,  p.  46,  sec.  11  ;  3  Wend., 
344  ;  2  R.  S.,  23,  sec.  35  ;  46,  sec.  32. 


in  case  of  insolvency.  Hurst 
\J  presented  his  petition  in  May,  1830,  to  a 
commissioner  to  be  discharged  as  an  insolvent 
debtor  from  the  payment  of  his  debts.  On  the 
day  appointed  for  his  creditors  to  show  cause, 
viz.:  in  Aug.,  1830,  one  of  them  appeared  and 
objected  to  his  discharge,  on  the  ground  that 
in  the  account  of  creditors  exhibited  the  con- 
sideration of  the  debts  stated  to  be  owing  to 
several  of  them  was  not  set  forth.  The  com- 
missioner, on  proof  that  the  omission  was  by 
mistake,  permitted  the  account  to  be  amend- 
ed. The  debtor  was  then  sworn,  at  the  request 
of  the  creditor,  and  examined;  and  it  appeared 
that  on  the  same  day  of  presenting  his  petition, 
he  confessed  a  judgment  in  favor  of  his  moth- 
er, a  woman  80  years  old,  which  was  forwith 
entered  up.  an  execution  issued,  and  all  his 
property,  except  some  articles  exempt  by  law, 
sold,  and  nearly  the  whole  of  it  bought  in  by 
his  mother,  and  that  it  continues  in  his  posses- 
sion as  before  the  sale.  The  property  sold  for 
about  $200.  The  mother  of  the  debtor  is  his 
*principal  creditor.  The  judgment  [*24O 
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•was  confessed  with  a  view  and  preparatory  to 
his  application  for  a  discharge  as  an  insolvent 
•debtor,  and  was  confessed  to  his  mother,  as  a 
trustee  for  all  his  creditors,  without  preference 
to  any,  and  so  expressed  in  the  judgment.  The 
commissioner  granted  a  discharge,  and  the 
•creditor  sued  out  a  certiorari. 

Mr.  J.  L'Amourieux,  for  creditor. 

Mr.  J.  V.  N.  Yates,  for  insolvent. 

By  the  Court,  Savage,  Ch.  J.  The  dis- 
charge of  the  insolvent  is  sought  to  be  set 
aside,  on  the  ground  that  the  confession  of  the 
judgment  was  a  fraud  upon  the  law,  and  on 
the  further  ground  that  the  proceedings  should 
have  been  dismissed,  because  the  considera- 
ation  of  the  debts  of  some  of  the  creditors  was 
not  specified  in  the  original  inventory. 

It  seems  to  be  an  answer  to  the  latter  objec- 
tion, that  the  proceedings  were  amended,  and 
the  consideration  inserted  in  the  account  be- 
fore any  investigation  took  place.  Had  the 
discharge  been  granted  upon  the  defective  pro- 
ceedings, it  would  have  been  void,  according 
to  the  Act  of  1817,  Laws  of  of  1817,  p.  46,  sec. 
11  :  3  Wend.,  344  ;  this  defect  is  not  enumer- 
ated in  the  Revised  Statutes,  2  R.  S.,  23,  sec. 
35,  as  one  of  the  causes  which  shall  avoid  a 
discharge  after  it  has  been  granted.  The  dis- 
charge, therefore,  is  valid,  unless  it  can  be 
avoided  for  fraud,  or  unless  the  proceedings 
•shall  be  set  aside  on  the  first  mentioned  ob- 
jection. 

On  that  point  it  seems  to  me  that  the  mode 
of  proceeding  adopted  in  this  case  is  against 
the  policy  of  the  statute,  and  if  not  prohibited 
in  terms,  is  so  by  necessary  implication.  Such 
A  proceeding  is  totally  unnecessary,  and  can- 
not be  intended  to  benefit  the  creditors  gener- 
ally. The  confession  of  the  judgment  and  the 
sale  under  the  execution  amount  to  an  assign- 
ment, and  according  to  the  testimony,  is  an  as- 
signment to  the  principal  creditor,  for  the  ben- 
efit of  the  creditors  at  large.  The  insolvent 
thus  appoints  the  assignee,  when,  by  the  stat- 
ute, the  assignee  should  be  appointed  by  the 
creditors.  The  assignee  appointed  by  the  in- 
solvent takes  no  oath  ;  if  appointed  under  the 
241*]  *statute,  he  does.  The  former  is  ac- 
countable only  in  a  Court  of  Chancery ;  the 
latter  may  be  required  summarily  to  account. 
The  former  controls  only  the  property  which 
is  liable  to  execution  ;  the  latter  receives  the 
whole,  and  is  clothed  with  powers  by  the  stat- 
ute to  recover  all  debts  and  things  in  action, 
in  like  manner  as  the  insolvent  before  his  in- 
solvency ;  by  the  statute.certain  debts  have  pref- 
erence, 2  R.  S.,  46,  sec.  32,  which  preference 
is  avoided  by  the  mode  adopted  in  this  case. 
By  the  statute,  too,  the  trustees  are  subject  to 
the  order  of  the  Supreme  Court,  but  not  in  the 
present  mode.  On  the  whole,  it  seems  to  me 
to  be  an  effort  on  the  part  of  the  debtor,  to 
make  a  different  disposition  of  his  property 
from  that  which  the  law  makes  in  cases  of  in- 
solvency and,  therefore,  in  fraud  of  the  law. 

/  am  of  opinion  that  the  commissioner  erred, 
•and  that  his  proceedings  should  be  reversed. 

Cited  in— 8  Paige,  558 : 1  N.  Y.,  161 ;  6  N.  Y.,  313, 
516;  24  Barb.,  652;  43  Barb.,  108;  2  Abb.  Pr.,  782;  19 
Abb.  Pr..  282;  1  Abb.  N.  S.,  60;  1  Rob.,  235;  4  E.  D. 
S.,  312 ;  13  Bank  Keg.,  Ii5. 
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SMITH,  Administrator,  etc., 
LOCKWOOD/Executor,  etc. 

Arbitration    and    Award — Award  under  Seal 
not  Barred  by  Statute  of  Limitations. 

The  Statute  of  Limitations  is  not  a  bar  to  an  ac- 
tion of  debt  upon  an  award  under  the  hands  and 
seals  of  arbitrators,  although  the  submission  be  not 
under  seal. 

It  seems,  that  in  an  action  of  debt  on  an  award 
not  under  seal,  the  statute  cannot  be  pleaded  if  the 
submission  be  under  seal ;  and  even  if  the  submis- 
sion be  not  under  seal,  the  award  being  in  the  nat- 
ure of  a  judgment,  will  be  regarded  as  a  specialty, 
in  reference  to  the  statute. 

Citations— 2  Saund.,  64 ;  14  Johns.,  480 ;  1  Willes, 
122 :  2  Willes,  148 ;  1  Salk.,  73 ;  2  Johns.,  62 ;  3  Johns.' 
368;  10  Johns-,  147;  9  Johns.,  38;  5  Wend.,  516;  2 
Mod.,  212 ;  1  Saund.,  37,  38,  39,  n.  3 ;  2  Saund.,  64 ;  1 
R.  L.,  727,  sec.  26. 

T\EMURRER  to  replication.  The  action  is 
±J  debt,  and  the  declaration  contains  three 
counts.  The  first  count  sets  forth  a  submis- 
sion by  bond,  bearing  date  Mar.  25,  1817,  of  a 
certain  suit,  and  all  other  controversies  exist- 
ing between  A.  Hall,  the  intestate,  and  B. 
Bowen,  Jr.,  the  testator  to  the  arbitrament  of 
three  persons,  so  that  the  award  of  the  arbitra- 
tors should  be  made  in  writing,  under  their 
hands,  on  or  before  Mar.  28,  1817  ;  and  that 
on  the  day  specified  in  the  submission,  the  ar- 
bitrators made  their  award  in  writing,  under 
their  hands  and  seals,  whereby  they  ordered 
Bowen  to  pay  to  Hall  $178.97,  and  the  count 
then  concludes  in  the  usual  form.  The  second 
count  sets  forth  a  submission  between  the  same 
parties,  *Mar.  25,  1817,  to  the  same  ar-  [*242 
bitrators  (without  specifying  whether  the  same 
was  in  writing  or  by  parol),  so  that  their  award 
should  be  made  in  writing  by  Mar.  28,  1817, 
and  that  on  the  day  specified,  the  arbitrators 
made  their  award  in  writing,  under  their  hands 
and  seals,  ordering  Bowen  to  pay  to  Hall 
$178.97,  and  this  count  also  concludes  in  the 
usual  form.  The  third  count  is  an  indebitatus 
assumpsit,  on  the  promise  of  the  testator,  for 
work,  labor  and  services,  goods  sold,  money 
lent,  etc.,  the  indebtedness  being  laid  Mar.  25, 
1817,  and  this  suit  being  commenced  in  Feb., 
1828.  The  defendant  pleads:  1.  Nil  debet; 
and  2.  Actio  non  accrevit  infra,  etc.,  to  the 
whole  declaration.  To  the  second  plea  the 
plaintiff  puts  in  three  distinct  replications — in 
the  first,  saying  that  he  ought  not  to  be  barred 
from  having  and  maintaining  his  action  against 
the  defendant,  "upon  the  matters  set  forth 
in  the  first  count  of  the  declaration,"  because, 
etc. ,  setting  forth  the  execution  of  an  arbitra- 
tion bond  by  Bowen,  under  his  seal,  providing 
for  an  award  in  writing,  under  the  hands  of 
the  arbitrators,  and  the  making  of  the  award, 
under  the  hands  and  seals  of  the  arbitrators, 
and  averring  the  award  thus  made  to  be  the 
same  set  forth  in  the  first  count  of  the  declara- 
tion ;  the  second  and  third  replications  are  pre- 
cisely like  the  first,  except  that  they  are  applied 
to  the  second  and  third  counts  of  the  declara- 
tion. To  these  replications  the  defendant  put 
in  a  demurrer,  and  the  plaintiff  joined. 

Mr.  A.  Loomis,  for  defendant. 

Mr.  D.  Burwell,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  princi- 
pal question  in  this  case  is  whether  the  Stat- 
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ute  of  Limitations  can  be  pleaded  to  an  action 
of  debt,  upon  the  award  of  arbitrators. 

The  first  count  in  the  declaration  states  that 
the  submission  was  by  bond,  and  that  the 
award  was  under  the  hands  and  seals  of  the 
arbitrators.  The  second  count  merely  alleges 
that  the  parties  submitted  themselves  to  the 
arbitrament  of  A.  B.  &  C.  (without  saying 
whether  it  was  by  bond,  or  by  parol),  and  that 
the  arbitrators  made  their  award  in  writing, 
243*]  under  their  hands  and  seals ;  but  *it  is 
not  averred  in  either  count  that  it  was  pro- 
vided by  the  submission  that  the  award  should 
be  made  under  hand  and  seal,  but  merely  that 
it  should  be  in  writing.  The  case  of  Hodsden 
v.  Havridge,  2  Saund.,  64,  expressly  decides 
that  an  award,  under  the  hands  and  seals  of 
the  arbitrators,  is  not  within  the  Statute  of 
Limitations.  The  submission  in  that  case  does 
not  appear  to  have  been  by  deed,  but  it  pro- 
vided that  the  award  should  be  under  hand  and 
seal.  Saunders,  who  was  counsel  for  the  plaint- 
iff, contended  that  the  statute  did  not  apply, 
on  two  grounds  :  1.  Because  the  award  was  a 
specialty,  being  under  hand  and  seal ;  and  2. 
If  it  were  not  a  specialty,  he  contended  that 
it  was  not  within  the  statute,  because  the  stat- 
ute, in  its  terms,  applies  only  to  such  actions 
of  debt,  without  specialty,  as  are  founded  upon 
a  lending  or  contract;  and  the  contract  he  main- 
tained must  be  a  contract  in  fact,  and  not  a 
contract  raised  by  law.  The  reporter  states 
that  the  whole  court  resolved  for  the  plaintiff; 
Kelynge,  Ch.  J. ,  principally  on  the  first  ground, 
that  there  was  a  sufficient  specialty  to  take  the 
case  out  of  the  statute  ;  and  Twysden,  J.,  prin- 
cipally because  the  action  was  not  founded 
upon  a  lending  or  contract,  within  the  mean- 
ing of  the  statute  ;  and  the  other  judges  con- 
senting to  both  points. 

This  court,  in  Pease  v.  Howard,  14  Johns., 
480,  say,  that  the  Statute  of  Limitations  is  not 
a  bar  to  every  action  of  debt,  but  only  to  those 
brought  for  arrearages  of  rent,  or  founded 
upon  any  contract  without  specialty  ;  and  it  is 
observed  that  the  settled  construction  of  the 
statute  is,  that  it  Applies  solely  to  actions  of 
debt,  founded  upon  contracts  in  fact,  as  dis- 
tinguished from  those  arising  from  construc- 
tion of  law.  The  action  in  that  case  was  debt 
upon  a  judgment  rendered  by  a  justice  of  the 
peace,  and  the  plea  of  the  statute  was  over- 
ruled. Judge  Van  Ness,  who  delivered  the 
opinion  of  the  court,  says  :  "  I  conclude  that 
an  action  of  debt  upon  a  justice's  judgment  is 
not  barred  by  the  Statute  of  Limitations  :  1. 
Because,  as  such  judgment  is  conclusive  evi- 
dence of  the  debt,  it  is  a  debt  by  specialty,  and 
not  by  simple  contract  merely  ;  and  2.  Be- 
cause the  action  is  not  founded  on  a  contract 
in  fact,  within  the  meaning  of  the  statute,  and 
actions  of  that  description  only  are  within  its 
words,  and  not  actions  of  debt,  without  spe- 
244*]  cialty  generally.  Now  *both  of  these 
reasons  are  as  applicable  to  an  award,  as  to  a 
justice's  judgment.  An  award  is  in  the  nature 
of  a  judgment;  the  arbitrators  are  judges, 
chosen  by  the  parties  themselves  ;  nothing  de- 
hors  the  award  can  be  pleaded  or  given  in  evi- 
dence to  impeach  it  at  law,  and  in  equity  it 
can  be  impeached  only  on  the  ground  of  par- 
tiality or  corruption  in  the  arbitrators  ;  it  is  a 
final  end  and  determination  of  the  matters  em- 
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braced  in  the  submission,  and  they  can  no- 
more  be  overhauled  than  the  subject-matter  of 
a  judgment  in  a  court  of  record.  1  Willes, 
122  ;  2  Id.,  148  ;  1  Salk.,  73  ;  2  Johns.,  62  ;  3 
Id.,  368  ;  10  Id.,  147  ;  and  the  authorities  cited 
in  those  cases  ;  9  Johns. ,  38  ;  5  Wend. ,  516.  An 
award,  then,  is  not  a  mere  simple  contract  ;  it, 
is  of  a  higher  nature  even  than  a  sealed  instru- 
ment ;  it  has  many  of  the  attributes  of  a  judg- 
ment ;  it  must,  therefore,  be  a  specialty, 
within  the  meaning  of  the  Statute  of  Limita- 
tions. 

It  is  equally  clear,  from  the  same  considera- 
tions, that  it  is  no  more  a  contract  in  fact  than, 
is  a  judgment.  It  is  the  judgment  or  determi- 
nation of  a  competent  tribunal,  upon  the  right 
of  the  parties,  in  relation  to  the  matters  sub- 
mitted to  it,  and  in  judgment  or  construction 
of  law  the  parties  are  bound  to  carry  into 
effect  such  determination  ;  and  such  duty  or 
obligation  may  be  enforced  by  action,  in  like 
manner  as  the  duty  to  pay  a  judgment.  It 
would  seem  to  be  immaterial,  in  this  view  of 
the  case,  whether  the  award  be  under  seal  or 
not ;  its  legal  effect  is  the  same  in  both  cases  ; 
it  is  a  final  and  conclusive  determination  of  the 
matters  submitted,  and  it  is  that  characteristic 
which  constitutes  it  a  specialty.  On  these 
grounds,  therefore,  the  statute  is  no  bar,  and 
the  plea  is  bad. 

But  there  are  other  views  of  the  case  which 
lead  to  the  same  result.  It  has  been  held  that 
an  action  of  debt  for  arrearages  of  rent,  re- 
served by  indenture,  and  also  debt  for  an  es- 
cape of  one  in  execution,  are  not  within  the 
Statute  of  Limitations,  1  Saund.,  37-39;  2  Id., 
64  ;  Cochrane  v.  Welby,  2  Mod.,  212  ;  because 
they  are  not  founded  on  contract  in  fact,  and 
also,  because  they  are  founded  remotely, 
though  not  immediately,  the  one  upon  the  in- 
denture, and  the  other  upon  the  statute  which 
gives  the  action,  both  of  which  are  specialties. 
Our  Statute  Concerning  Sheriffs,  1  R.  L..  427r 
sec.  26,  provides  that  no  action  shall  be 
brought  against  any  sheriff  for  an  escape,  un- 
less *the  same  be  brought  within  one  [*24f> 
year.  This  embraces  an  action  of  debt,  as  well 
as  an  action  on  the  case.  Now,  though  an 
award  be  not  under  seal,  the  submission  was 
by  deed  ;  an  action  of  debt  upon  the  award,  is 
as  much  founded  upon  the  submission  as  debt 
for  rent  is  upon  the  lease.  The  specialty  in 
both  cases  is  but  inducement  to  the  action  ;  the 
action  is  not  directly  founded  upon  it,  else  nil 
debet  would  not  be  a  good  plea  ;  1  Saund.,  39, 
note  3  ;  still,  the  cause  of  action  is  so  connected 
with  the  specialty  as  not  to  be  within  the  stat- 
ute. Considering  the  award  in  this  case,  there- 
fore, as  not  under  seal,  the  submission  was, 
and  that  is  sufficient  to  take  the  case  out  of  the 
statute.  The  plea,  therefore,  so  far  as  it  relates 
to  the  first  and  second  counts  which  are  upon 
the  award,  is  bad  in  substance,  and  it  is  un- 
necessary to  consider  whether  the  replication* 
to  the  plea  are  good  or  not,  so  far  as  those 
counts  are  concerned. 

The  plea  is  to  the  whole  declaration,  and  not 
to  each  count  separately.  The  plaintiff,  how- 
ever, has  treated  it  as  a  plea  to  each  count, 
and  has  put  in  three  distinct  replications,  each 
containing  the  same  matter,  and  each  conclud- 
ing with  a  prayer  for  judgment,  and  by  reason 
of  the  matters  and  things  set  forth  in  the  first 
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count,  in  the  second  count  and  in  the  third 
count.  The  third  count  is  the  common  indeb- 
italus  count  for  money  lent  and  advanced, 
etc.,  work,  labor  and  services  performed,  and 
goods  sold  and  delivered  ;  to  this  count  the 
plea  of  the  Statute  of  Limitations  is,  unques- 
tionably, good,  and  the  replication  does  not  aid 
the  count.  The  replication  treats  the  third 
count  as  though  it  were  a  count  upon  the 
award,  and  sets  forth  the  submission  and  the 
award,  and  then  avers  that  it  was  the  same 
award  set  forth  and  stated  in  said  third  count, 
and  prays  judgment  upon  that  count.  Now  the 
third  count,  as  has  already  been  remarked, 
makes  no  allusion  whatever  to  any  award  or 
arbitration,  and  the  replication  is,  therefore,  a 
total  departure  from  the  count,  and  is  bad  on 
that  ground.  But  the  plea  being  to  the  whole 
declaration,  and  not  to  each  count,  and  being 
bad  as  to  two  counts,  the  plaintiff  is  entitled  to 
judgment  generally,  although  the  plea  would 
have  been  good  had  it  been  put  in  to  the  third 
count  only. 


246*]  *  JACKSON,  ex  dem.  MCLEAN  ET  AL.. 

v. 
CAYWOOD. 

Act    Concerning    Lands   in    Military   Tract — 
Payment  for  Improvements — Limitations. 

The  provision  respecting  payment  for  improve- 
ments in  the  Act  respecting:  the  Military  Tract  is  re- 
trospective: that  is,  payment  can  be  claimed  only 
where  a  settlement  was  actually  made  on  the  lands 
previous  to  the  passage  of  the  Act  in  1813. 

So  also  the  limitation  as  to  bringing1  suits  previous 
to  Jan.  1, 1823,  only  applies  where  the  land  was  act- 
ually settled  previous  to  1813. 

Citation— Act,  April  8, 1813 ;  3  Cow.,  309. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Wayne  Circuit  in  Jan.,  1826,  before  the 
Hon.  Enos  T.  Throop,  then  one  of  the  Circuit 
Judges. 

This  action  was  brought  since  Jan.  1,  1823, 
for  the  recovery  of  125  acres,  part  of  lot  No. 
8,  Galen,  in  the  military  tract.  The  lessors  of 
the  plaintiff  showed  title  to  the  lot  under 
Daniel  McLean,  the  soldier,  in  whose  name  the 
patent  issued,  who  died  in  1782.  The  defend- 
ants read  in  evidence  a  warranty  deed  of  the 
whole  lot  from  G.  Garth  to  W.  Drum,  bearing 
date  in  July,  1814,  a  deed  of  the  premises  in 
question  from  Drum  to  E.  Scott,  dated  in 
Feb.,  1825,  and  a  contract  for  the  sale  of  the 
same  from  Scott  to  the  defendant,  bearing  date 
in  May,  1816.  He  also  proved  that  he  went 
into  possession  of  the  premises  in  the  winter  of 
1817,  when  they  were  wholly  uncultivated  ; 
that  there  are  now  70  acres  cleared  and 
fenced,  and  a  log  house,  barn  and  shop  have 
been  erected,  and  an  apple  and  peach  orchard 
have  been  planted.  The  only  questions  in  this 
case  are  whether  the  lessors  of  the  plaintiff  are 
bound  to  pay  the  defendant  for  the  improve- 
ments made  upon  the  premises  previous  to  the 
suing  out  of  a  writ  of  possession,  under  the 
"Act  Concern  ing  Lands  in  the  Military  Tract," 
passed  Apr.  8,  1813,  and  whether  the  lessors 
are  barred  from  a  recovery,  by  having  omitted 
to  bring  their  suit  previous  to  Jan.  1,  1823.  1 
R.  L.,  303,  sees.  2  and  4.  Three  of  the  lessors 
were  shown  to  be  within  the  saving  clause  of 
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the  statute  ;  two  being  infants,  and  one  a.  feme 
covert. 

The  3d  section  of  the  Act  of  1813  provides, 
"  that  in  all  cases  where  any  person  or  persons 
shall  have  actually  settled  on  *any  [*247 
lands  granted  by  the  said  letters  patent,  under 
color  of  any  bonafide  purchase  by  him  or  them 
made,"  and  an  action  for  the  recovery  of  such 
lands  shall  be  instituted,  and  judgment  pass 
against  the  tenant,  the  plaintiff  shall  not  be 
permitted  to  sue  out  a  writ  of  possession,  until 
he  shall  have  paid  the  tenant  the  value  of  the 
improvements  made  upon  the  lands,  and  the 
mode  for  ascertaining  the  amount  thereof  is 
pointed  out  by  the  statute.  The  4th  section 
provides,  "  that  in  all  cases  where  any  of  the 
lands  shall  be  settled  in  manner  aforesaid,"  the 
party  claiming  the  same  must  bring  his  action 
before  Jan.  1,  1823,  or  he  will  be  barred. 

Mr.  L.  W.  Ruggles,  for  plaintiff. 

Mr.  T.  Spencer,  for  defendant. 

*By  the  Court,  Nelson,  J.  The  defendant  is 
not  entitled  to' his  improvements,  under  the  2d 
section  of  the  "Act  Concerning  Lands  in  the 
Military  Tract,"  passed  Apr.  8,  1813,  1  R.  L., 
303,  according  to  the  decision  in  the  case  of 
Jackson  v.  Chapman,  3  Cow.,  390;  and  the  con- 
struction there  given  of  that  section,  making 
its  operation  exclusively  retrospective,  neces- 
sarily precludes  the  defendant  from  the  benefit 
of  the  limitation  upon  persons  claiming  title  to 
dead  soldier  lots,  contained  in  the  4th  section; 
that  limitation  in  express  terms  operates  in  fa- 
vor only  of  settlers  described  in  the  2d  section; 
and  by  the  above  decision  they  must  have  "act- 
ually settled"  on  the  land  before  the  passing 
of  the  Act,  Apr.  8,  1813,  to  come  within  its 
provisions. 

The  plaintiff  must  have  judgment  for  the  whole 
lot. 


*PALMER  ET  ux.   t>.   GURNSEY.    [*248 

Debtor  and  Creditor — Note  Delivered  to  Maker — 
Deed  Given  to  Payee —  Written  Agreement — 
Deed  and  Agreement  Held  to  be  Mortgage — 
Parol  Evidence  of  Intent  Inadmissible. 

Where  the  payee  of  a  note  accepted  from  the  maker 
a  deed  of  land  subject  to  certain  mortgages,  and  de- 
livered up  the  note  to  the  maker,  and  at  the  same 
time  executed  an  instrument  to  him,  agreeing  in 
case  the  land  should  sell  for  more  than  enough  to 
pay  the  amount  of  the  note,  satisfy  the  mortgages, 
and  discharge  all  necessary  expenses,  to  pay  over 
the  surplus  to  him,  it  was  held,  that  the  deed  and 
agreement  should  be  construed  as  a  mortgage,  and 
that  the  land  having  been  sold,  and  not  having 
brought  enough  to  satisfy  the  the  mortgages,  that 
the  maker  was  entitled  to  recover  the  amount  of  his 
note  in  an  action  of  asmmpsit. 

Parol  evidence  that  the  intent  of  the  parties  was 
that  the  conveyance  of  the  land  should  be  consid- 
ered as  an  absolute  sale,  was  held  inadmissible. 

Citation— 1  R.  L.,  373,  sec.  3, 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Dutchess  Circuit  in  Nov.,  1830,  before  the 
Hon.  James  Emott,  then  one  of  the  Circuit 
Judges. 

The  action  was  brought  to  recover  a  sum  of 
money  lent  to  the  defendant  in  Feb.,  1&25,  by 
the  guardian  of  Mrs.  Palmer,  from  the  funds 
of  his  ward.  On  June  28,  1826,  Mrs.  Palmer 
having  arrived  of  age,  accepted  from  the  de- 
fendant his  note  for  $634,  being  the  amount 
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loaned  in  1825,  with  the  interest  thereof.  On 
May  13,  1829,  the  defendant  executed  to  the 
husband  of  Mrs.  Palmer  a  deed  of  191  acres  of 
land,  situate  in  the  Town  of  Stanford,  and  of 
a  village  lot  in  Waterford,  subject  to  two  mort- 
gages ;  one  for  the  sum  of  $3,500,  and  the 
other  for  the  sum  of  $800;  reserving  the  pos- 
session of  the  premises  to  himself  until  Apr.  1, 
1830.  The  deed  was  a  full  covenant  warranty 
deed  ;  the  consideration  expressed  in  it  was 
$678.38,  and  it  contained  a  clause  in  these 
words,  immediately  following  the  description 
of  the  mortgages:  "The  payment  of  which  the 
said  party  of  the  second  part  assumes."  The 
consideration  was  paid  by  delivering  up  to  the 
defendant  the  note  for  $634,given  to  Mrs.  Palm- 
er in  1826,  and  at  the  same  time  the  husband 
of  Mrs.  Palmer  executed  an  instrument  to  the 
defendant,  reciting  the  above  conveyance  of 
the  premises  to  him,  and  engaging,  if  the  land 
should  sell  for  more  than  enough,  to  pay  the 
sum  of  $678.38,  the  consideration  expressed  in 
249*]  *the  deed,  and  the  mortgages  on  the 
premises,  and  all  the  trouble  that  he  should 
have  been  put  to  at  the  time,  that  he  would 
pay  back  to  Gurnsey  all  the  overplus.  On  this 
evidence  the  defendant  submitted  the  question, 
whether  the  plaintiffs  had  shown  sufficient  to 
entitle  them  to  recover,  and  the  judge  decided 
that  they  had,  ruling  that  the  deed  and  the  ac- 
companying agreement  ought  to  be  construed 
as  a  mortgage,  and  collateral  security  for  the 
debt.  The  defendant  then  offered  to  prove  that 
the  conveyance  of  the  land  was  intended  as  an 
absolute  sale,  and  that  it  was  so  agreed  between 
the  parties  ;  which  evidence  being  objected  to, 
was  refused  to  be  received  by  the  judge.  It 
was  proved  that  the  premises  conveyed  by  the 
deed  were  sold  under  a  foreclosure  of  the  jun- 
ior mortgage  for  the  sum  of  $250,  subject  to 
the  senior  mortgage.  The  defendant  insisted 
that  the  deed  and  agreement  taken  together 
were  to  be  deemed  a  satisfaction  of  the  debt, 
and  not  a  mortgage;  and  if  not  to  be  deemed  a 
satisfaction,  that  the  consideration  mentioned 
in  the  deed  should  be  allowed  as  a  set-off,  and 
requested  the  judge  so  to  charge  the  jury,  who, 
instead  of  doing  so,  instructed  them  that  the 
consideration  expressed  in  the  deed  was  not, 
under  the  circumstances  of  the  case,  a  proper 
subject  of  set-off;  that  the  deed  and  agreement 
constituted  a  mortgage,  and  that  the  plaintiffs 
were  entitled  to  recover  the  amount  of  the  note 
given  in  1826.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff s, which  was  now  moved 
to  be  set  aside. 

Mr.  H.  Swift,  for  defendant, 
Mr.  R.  Wilkinson,  for  plaintiffs. 

By  the  Court,  Savage,  Oh.  J.  The  only 
point  in  this  case  is,  whether  the  deed  and 
agreement  constituted  a  mortgage.  By  the  stat- 
ute in  force,  applicable  to  this  case,  when  the 
contract  was  entered  into,  it  was  enacted  "that 
every  deed  conveying  a  real  estate,  which  by 
any  other  instrument  or  writing  shall  appear  to 
have  been  intended  only  as  a  security  in  nature 
of  a  mortgage,  though  it  be  an  absolute  con- 
veyance in  terms,  shall  be  considered  as  a  mort- 
gage." 1  R.  L.,  378,  sec.  8. 
25O*]  *The  judge  was  certainly  correct  in 
rejecting  parol  evidence  to  show  the  intention 
of  the  parties.  The  intention  was  to  be  ascer- 
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tained  from  the  written  instruments;  there  was 
no  ambiguity,  requiring  parol  proof.  It  is  evi- 
dent, from  the  deed  and  agreement,  that  the 
plaintiffs  took  the  deed  merely  as  a  security. 
Had  the  conveyance  been  intended  as  an  ab- 
solute parting  with  all  the  interest  of  the  grant- 
or, there  would  have  been  no  necessity  for  any 
writing  back.  It  is  true  there  was  no  right  of 
redemption  of  the  land  itself,  that  was  to  be 
sold, but  the  avails  were  to  belong  to  the  grantor 
after  paying  all  incumbrances  and  expenses. 
The  giving  up  the  note  is  a  circumstance 
favoring  the  allegation  of  a  sale,  and  so  is  the 
fact  of  the  grantee's  assuming  to  pay  the  mort- 
gages ;  but  these  circumstances  are  not  suffi- 
cient to  counteract  the  agreement  to  return  the 
amount  of  overplus,  which  clearly  shows  that 
it  was  not  the  intention  of  the  grantor  to  part 
with  any  more  of  his  interest  in  the  premises 
conveyed  than  sufficient  to  satisfy  the  mort- 
gages and  the  amount  due  the  plaintiff. 
New  trial  denied. 

Cited  la— 19  Wend.,  521 ;  3  Hill,  99  ;  4  Den.,  495  ;  1 
Sandf.  Ch.,  72;  13  N.  Y.,  214;  71  N.  Y.,  179. 


WILLIAMS  v.  WOODARD. 

A  writ  of  right  cannot  be  sustained  by  a  devisee 
upon  the  seisin  of  his  testator  ;  and  accordingly  a 
count  by  a  devisee  claiming  the  premises  upon  the 
seisin  of  the  devisor  was  adjudged  upon  the  demur- 
rer to  be  bad. 

Leave  to  amend,  however,  was  given  upon  the 
usual  terms. 

Citations— Co.  Litt.,  293  a ;  2  Saund.,  45  b ;  1  H.  Bl., 
1:  Com.  Dig.,  tit.  Droit,  G.  3;  2  Sch.  &  L.,  104;  2  Merw., 
255,  273,  304,  329;  10  Wend.,  213;  3  Chit.  PL,  635:  7  Cow., 
238 ;  8  Cr.,  246 ;  2  Wend.,  166 ;  Bl.  Com.,  201, 241 ;  Co. 
Litt.,  18  b  ;  1  Cow.,  1. 

DEMURRER  to  count  in  writ  of  right.  By 
the  writ,  the  sheriff  is  directed  to  com- 
mand the  defendant  to  render  to  the  demand- 
ant one  messuage,  200  acres  of  meadow  land, 
etc.,  which  the  demandant  claims  to  be  his 
right  and  inheritance,  and  whereof  he  com- 
plains that  the  defendant  deforces  him,  and 
unless,  etc.,  and  if,  etc.,  to  summon,  etc.  In  the 
count  the  demandant  demands  one  messuage, 
etc.,  as  by  right  and  inheritance,  by  writ  of 
the  people  of  the  State  of  N.  Y.  of  right,  and 
therefore,  saith  that  John  Williams,  Esquire, 
late  of,  etc.,  the  father  of  the  demandant,  long 
before  and  at  the  time  of  making  the  devise 
hereinafter  mentioned,  was  seised  of  [*251 
the  messuage  and  tenements  aforesaid,  in  his 
demesne,  as  of  fee  and  right,  in  the  time  of 
peace,  to  wit :  within  25  years  now  last  past, 
by  taking  the  esplees  thereof,  to  the  value,  etc., 
and  being  so  seised  thereof  on  the  third  day  of 
Mar.,  1806,  duly  made  and  published  his  last 
will  and  testament,  and  thereby  gave  and  de- 
vised the  messuage,  etc. ,  above  demanded,  to 
the  said  demandant,  his  heirs  and  assigns,  for- 
ever ;  and  the  demandant  further  saith,  that 
the  testators  afterwards,  to  wit :  on  the  22d 
July,  1806,  died  seised  of  the  messuage,  etc., 
without  altering  or  revoking  his  will;  upon 
whose  death  the  demandant  became  seised, 
under  and  by  virtue  of  the  will,  of  the  messu- 
age, etc.,  as  his  right  and  inheritance  as  devi- 
see aforesaid,  and  that  such,  his  right,  he  of- 
fers, etc.  To  this  count  the  defendant  demurs, 
and  assigns  for  causes  of  demurrer  :  1.  That 

WEND.  7. 


1831 


WILLIAMS  v.  WOODWARD. 


251 


the  demandant  demands  the  said  messuage, 
etc. ,  as  his  right  and  inheritance,  when,  by  the 
count,  it  appears  that  the  right  of  the  demand- 
ant came  to  him  by  devise  of  will,  and  not  by 
descent  or  inheritance  ;  and  2.  That  he  claims 
his  right  and  title  to  demand  the  said  messu- 
age, etc.,  by  devise  of  will,  and  not  by  descent 
or  inheritance,  and  does  not  allege  that  he  was 
ever  seised  thereof  by  himself  taking  the  es- 
plees  thereof,  to  the  value,  etc.,  within  the 
time  of  peace,  to  wit:  within  25  years  next  be- 
fore the  suing  out  of  the  writ,  etc. 

Mr.  S.  Stevens,  for  the  defendant. 

Mr.  J.  Willard,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  This  is  a 
demurrer  to  the  plaintiff's  count  in  a  writ  of 
right;  and  the  main  question  which  it  pre- 
sents upon  the  merits  is  whether  a  writ  of 
right  can  be  sustained  by  a  devisee  upon  the 
seisin  of  his  testator.  It  seems  to  be  well  set- 
tled by  the  English  authorities  that  it  cannot. 
In  Co.  Lilt.,  293  a,  Commentary  on  sec.  514, 
it  is  said,  if  neither  he, the  demandant,  nor  any 
of  his  ancestors  were  seised  of  the  land  within 
the  time  of  limitation,  he  cannot  maintain  a 
writ  of  right,  for  the  seisin  of  him  of  whom 
the  demandant  himself  purchased  the  land 
252*]  availeth  not.  Mr.  Sergeant  *Williams, 
in  a  very  elaborate  and  learned  note  to  Will- 
iams v.  Gwyn,  2  Saund.,  45  b,  says:  "In  order 
to  maintain  this  action  (a  writ  of  right),  the  de- 
mandant must  show  an  actual  seisin,  either  in 
himself  or  in  his  ancestor,  by  taking  the  esplees 
or  profits  of  the  land;  therefore,  it  is  held  that 
a  purchaser  cannot  maintain  the  action,  unless 
upon  his  own  seisin,  and  that  the  seisin  from 
whom  the  demandant  purchased  is  not  of  any 
avail ;  for  seisin  in  the  ancestor  necessarily 
means  seisin  in  a  person  from  whom  there  is  a 
descent;"  and  cites  the  section  and  commen- 
tary already  referred  to  in  Co.  Litt. ,  293  a,  and 
Dally  v.  King,  1  H.  Bl.,  1. 

In  Dally  v.  King,  the  demandant  claimed  as 
heir  to  a  devisee  in  fee  in  remainder,  who,  of 
course,  took  by  purchase,  and  who  died  before 
the  determination  of  the  particular  estates  for 
lives  upon  which  his  remainder  was  expectant, 
so  that  he  was  never  seised  of  the  land,  and 
upon  his  death  the  remainder  descended  upon 
the  demandant  as  his  heir,  who  brought  a  writ 
of  right;  it  was  held  that  he  could  not  recover, 
because  there  was  no  seisin,  either  in  himself  or 
his  ancestor,  the  devisee,  by  taking  the  esplees. 
That  case,  it  is  true,  does  not  decide  that  a  de- 
visee cannot  recover  on  the  seisin  of  his  testa- 
tor. The  demandant  was  not  the  devisee,  but 
was  the  heir  at  law  of  the  remainder-man,  who 
died  before  the  determination  of  the  particular 
estates,  and  of  course  without  ever  having 
been  actually  seised.  There  was  no  actual 
seisin,  therefore,  except  the  seisin  of  Maurice 
Barby,  the  testator,  and  of  the  devisee's  ten- 
ants for  life  under  his  will,  by  whose  death  the 
estate  had  devolved,  under  the  will  also,  upon 
John  Barby,  from  whom  it  descended  to 
the  demandant  as  his  heir.  The  demandant 
claimed  as  heir  of  John  Barby,  and  it  was  in- 
dispensable that  he  should  show  seisin  either 
in  his  ancestor  or  himself.  The  seisin  of  the 
testator  of  his  ancestor  could  not  avail  him, 
admitting  that  a  devisee  might  recover  on  the 
seisin  of  his  devisor,  because  the  demandant 
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was  not  such  devisee.  Claiming  as  heir,  he 
must  show  seisin  in  himself  or  his  ancestor. 
But  the  broad  doctrine  was  advanced  in  that 
case,  that  a  purchaser  could  not  recover  in  a 
writ  of  right  on  the  seisin  of  his  grantor  or  de- 
visor. In  Com.  Dig.,  tit.  Droit,  C,  3,  the  pre- 
ceding case  of  Dally  v.  King,  is  stated,  and  the 
editor,  Mr.  Kyd,  adds  *to  it  this  note:  [*253 
"Hence  it  follows,  that  if  the  devisee  under 
the  will,  or  his  representatives,  let  the  time 
limited  for  an  ejectment  escape,  they  can  have 
no  remedy."  Ld.  Redesdale,  in  Saunders  v. 
Annesley,  2  Sch.  &  L.,  104,  says:  "A  writ  of 
right  does  not  lie  for  a  devisee." 

In  the  celebrated  case  of  Cholmondeley  v. 
Clinton,  2  Meriv.,  255,  273,  304  and  329,  it  was 
conceded  by  all  the  counsel,  and  they  were  the 
most  eminent  in  Westminster  Hall;  that  a  de- 
visee could  not  maintain  a  writ  of  right  except 
upon  his  own  seisin.  Sir  Samuel  Romilly 
says:  "Mrs.  Darner,  the  devisee,  could,  un- 
questionably, maintain  no  action  but  an  action 
of  ejectment."  Mr.  Bell  says:  "It  is  perfect- 
ly clear  that  a  devisee  cannot  bring  a  writ  of 
right.  The  only  remedy  Mrs.  Darner  could 
have,  would  be  by  ejectment,  and  if  that  is 
not  brought  in  20  years,  there  is  an  end  of  it." 
Mr.  Preston  says:  "This  is  a  case  in  which 
we  must  treat  Mrs.  Darner  as  the  only  plaint- 
iff, and  it  is  an  acknowledged  principle  of  law, 
that  a  devisee  cannot  maintain  a  real  action  till 
actual  seisin."  Mr.  Leach,  the  opposite  coun- 
sel, conceded  such  to  be  the  law. 

The  precedents  are  all  believed  to  be  against 
the  action  in  this  form:  none  of  them,  with 
exception  of  Dally  v.  King,  1  H.  BL,  1  ;  10 
Went.,  213,  in  which  the  judgment  was  ar- 
rested, count  upon  the  seisin  of  the  testator  of 
the  demandant.  3  Chit.  PI.,  635. 

I  must  confess  I  do  not  see  any  satisfactory 
reason  or  principle  to  sustain  this  discrimina- 
tion between  an  heir  and  a  devisee  in  relation 
to  this  action.  The  seisin  of  the  ancestor,  it 
is  true,  descends  by  mere  operation  of  law 
upon  the  heir,  and  becomes  his  seisin.  It  is 
but  a  continuance  of  the  same  estate;  but 
whether  it  descends  by  force  of  the  common 
law,  or  is  transmitted  by  force  of  the  Statute 
of  Wills,  would  seem  to  create  no  substantial 
difference  in  the  relation  subsisting  between 
the  original  and  the  subsequent  owner.  The 
privity  between  a  testator  and  a  devisee  is  in 
many  respects,  in  a  legal  point  of  view,  as  in- 
timate and  operative  as  that  between  an  ances- 
tor and  an  heir;  and  if  an  heir  can  avail  him- 
self, in  order  to  sustain  a  writ  of  right  of  the 
seisin  of  his  ancestor,  I  do  not  see  why  a  dev- 
isee should  not  be  allowed  to  count  upon  the 
seisin  of  his  testator.  But  such  appears  to 
have  been  the  long  *established,  and,  [*254 
as  far  as  I  have  discovered,  the  unquestioned 
doctrine  in  England;  and  there  is  no  evidence 
of  its  ever  having  been  questioned  here.  We 
are  therefore  bound  to  consider  it  the  law. 
The  case  of  Green  v.  Liter,  8  Cr.,  246,  has  no 
bearing  upon  this  question. 

This  doctrine  can  have  no  connection  with 
the  question  so  much  discussed  in  Jackson  v. 
Varick,  7  Cow.,  238 ;  S.  C.,  2  Wend.,  166,  as 
to  the  power  of  a  testator  to  devise  lands  not 
in  his  possession,  but  held  adversely  at  the 
time;  for  in  the  cases  which  have  been  cited, 
the  validity  of  the  devise  was  not  questioned; 
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on  the  contrary,  it  was  conceded;  for  it  is  said 
in  all  the  cases,  that  the  devisee  might  have 
recovered  in  ejectment,  if  he  had  not  suffered 
the  statute  to  run  against  him.  This  admits 
the  validity  of  the  devise,  and  that  it  conferred 
a  good  possessory  title. 

There  is  no  question  that  a  devisee  is ,  in  law, 
a  purchaser,  as  much  so  as  is  a  grantee.  Real 
estates  are  acquired  only  by  descent  or  by  pur- 
chase. 2  Bl.  Com.,  201,241  ;  Co.  Litt.,  186. 
The  demandant  here  claims  as  devisee,  and 
not  as  heir,  and  alleges  seisin  in  his.  testator 
only,  and  not  in  himself — the  count  is,  there- 
fore, bad,  and  tJie  defendant  must  have  judgment 
on  the  demurrer,  with  leave,  however,  to  the  de- 
mandant to  amend,  on  the  usual  terms.  1 
Cow.,  1. 

Cited  in— 12  Wend.,  678  ;  6  Hill,  638 ;  Hoffm.,  410 ; 
6  Barb.,  531 ;  15  Barb..  495. 


TUCKER  &  SLEIGHT 

v. 
TRUSTEES  OF  ROCHESTER. 

A  corporation  is  liable  for  the  expense  of  the  pub- 
lication of  the  accounts  of  its  treasurer,  when  by 
its  charter  such  accounts  are  required  to  be  pub- 
lished. 

Citations— 2  Pet.  Cond.,  501;  12  Johns.,  227;  14 
Johns.,  118 ;  1  Cow.,  532 ;  18  Johns.,  242 ;  2  Cow.,  533. 

TERROR  from  the  Monroe  C.  P.  Tucker  & 
-LJ  Sleight  sued  the  Trustees  of  the  Village  of 
Rochester  for  work  done  by  them  in  publish- 
ing in  a  daily  newspaper  an  abstract  of  the 
receipts  and  expenditures  of  the  treasurer  of 
the  Village  for  the  year  ending  in  May,  1828  ; 
they  were  employed  by  the  treasurer,  and  the 
Corporation  refusing  to  pay  their  bill,  they 
brought  their  suit  in  the  C.  P.  of  Monroe, 
where  they  were  nonsuited. 
255*]  *Mr.  J.  Elwood,  for  the  plaintiffs 
in  error. 

Mr.  G.  H.  Mumford,  for  the  defendants 
in  error,  insisted  that  the  treasurer  being  re- 
quired by  the  charter  of  the  Village  to  publish 
the  abstract,  was  bound  to  do  so  at  his  own  ex- 
pense; or  if  he  had  a  claim  against  the  Corpor- 
ation, to  be  reimbursed  for  the  expense  in- 
curred, he  must  present  it  as  a  charge  in  his 
account,  not  having  authority  to  contract 
debts,  for  the  payment  of  which  the  Corpora- 
tion could  be  made  liable. 

By  the  Court,  Nelson,  J.  We  think  the 
court  below  erred  in  nonsuiting  the  plaintiffs. 
The  treasurer  is  elected  agent  of  the  Corpora- 
tion, whose  powers  and  duties  are  specifically 
defined  in  its  charter,  and  when  acting  within 
the  scope  and  limit  of  them,  his  acts  are  as 
binding  upon  that  body  as  those  of  the  trustees 
or  any  other  legally  constituted  agent.  This 
principle,  as  well  as  the  remedy  sought  by  the 
plaintiffs,  is  abundantly  supported  by  ad- 
judged cases.  B'k  of  Col.  v.  Patterson,  2  Pet. 
Cond.,  SOI  ;  Danforth  v.  Sch.  &  Du.  Turnpike 
Road,  12  Johns.,  227;  Dunn  v.  Rector,  etc.,  14 
Id.,  118;  Molt  v.  Hicks,  1  Cow.,  532. 

The  19th  section  of  the  charter  provides  for 
the  settlement  of  the  treasurer's  accounts  with 
the  trustees,  and  directs  that  he  shall,  in  a 
newspaper  printed  in  the  Village,  before  the 
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next  annual  election,  cause  to  be  published  an 
abstract  of  the  amount  of  all  moneys  received 
by  him,  from  whom,  and  of  all  moneys  paid 
out  by  him,  to  whom,  and  for  what  purpose, 
during  the  preceding  year.  In  pursuance  of 
the  above  requirement,  the  treasurer,  whose 
term  expired  in  May,  1828,  employed  the 
plaintiffs  to  publish  the  abstract  of  his  receipts 
and  disbursements  for  the  preceding  year,  for 
which  service  this  suit  is  brought. "  There  is 
no  pretense  for  saying  that  the  expense  of  this 
publication  devolves  upon  the  treasurer  as  an 
obligation  incident  to  his  office.  The  charter 
(27th  section)  provides  only  a  compensation  for 
his  services  as  treasurer,  but  not  for  any  pecun- 
iary liabilities  the  duties  of  his  office  may  re- 
quire him  to  enter  into;  for  them  the  Corpora- 
tion are  responsible.  Bright  v.  Sup.  of  Che- 
nango,  18  Johns.,  242;  *Doubleday  v.  [*256 
Supervisors  of  Broome,  2  Cow. ,  533.  The  prin- 
ciple of  these  cases  would  have  justified  the 
treasurer  in  paying  the  plaintiffs,  and  looking 
himself  to  the  Corporation;  but  if  the  defend- 
ants are  legally  bound  to  refund  to  him,  it  is. 
because  he  was  authorized  to  contract  with  the 
plaintiffs,  and  therefore  the  defendants  are 
holden  to  them.  The  advance  by  the  treas- 
urer would  have  been  merely  an  advance  by 
the  agent  for  his  principal  in  discharge  of  a 
legal  liability. 

Judgment  reversed,  and  venire  de  novo 
awarded. 

Cited  in-2  Den.,  473. 


KENT,  Receiver  of  the  FRANKLIN  BANK, 

v. 
WALTON. 

Negotiable  Paper — Note  Valid  in  Inception,  may 
be  Bought  and  Sold  as  Chattel — New  Note  to 
Innocent  Holder — Not  Affected  by  Usury  of 
Old  Note — Declaration  of  Deceased  Payee. 

In  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note,  which  was  sold  by  the  payee  at  a 
rate  of  interest  exceeding  seven  per  cent,  per  an- 
num, evidence  of  the  declarations  of  the  payee.who 
is  dead,  that  the  note  was  an  accommodation  note 
lent  to  him  by  the  maker,  thus  rendering  the  nego- 
tiation which  gave  vitality  to  the  note  usurious,  is 
not  admissible. 

Where  an  usurious  note  has  been  transferred  for 
valuable  consideration,  and  without  notice,  and  a 
new  note  is  taken  by  the  holder,  the  usury  of  the 
first  note  cannot  be  set  up  in  bar  of  a  recovery  on 
the  second  note. 

Discounting  a  business  note  at  more  than  seven 
per  cent,  interest,  is  not  an  usurious  transaction  ;  a 
note  valid  in  its  inception  may  be  bought  and  sold 
as  a  chattel,  at  its  value,  real  or  supposed. 

Citation— 8  Cow..  681. 

T^HIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit  in  Dec.,  1829,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  suit  was  by  the  second  indorsee  of  a 
promissory  note  against  the  maker;  the  note 
was  for  $650,  payable  to  the  order  of  H.  Ken- 
nedy, indorsed  by  him  to  T.  Ash,  and  by  Ash 
to  the  Franklin  Bank;  it  was  given  in  renewal 
of  a  previous  note  for  $1,200,  upon  which, 


NOTE.— Usury. 

For  full  discussion,  see,  Cram  v.  Hendricks,  post, 
589,  note,  and  other  notes  there  cited. 
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-when  it  fell  due,  $550  were  paid.  The  first 
note  was  indorsed  by  Kennedy  to  Ash,  who 
cashed  the  same,  charging  a  discount  of  from 
1^  to  1^  per  cent,  per  month,  and  had  the  note 
discounted  by  the  Fraaklin  Bank,  and  the 
amount  passed  to  his  credit.  The  payment 
made  on  the  original  note  was  made  to  the 
Franklin  Bank,  and  the  note  for  the  balance 
was  taken  by  the  Bank  in  renewal,  at  the  re- 
257*]  quest  *of  Ash.  There  was  no  usury 
in  the  second  note,  and  it  was  not  known  to 
the  officers  of  the  Bank  at  the  time  of  discount- 
ing the  first  note,  or  at  any  time  subsequently 
that  the  same  had  been  discounted  at  an  usuri- 
ous rate  of  interest.  The  deposition  of  Ash 
was  read  in  evidence;  in  it  he  testified  that 
when  he  discounted  the  first  note,  and  pre- 
vious to  Kennedy  indorsing  it,  Kennedy  told 
him  that  it  was  lent  to  him  by  the  maker  with- 
out consideration;  and  he  further  testified  that 
Kennedy  was  dead.  This  part  of  the  deposi- 
tion relating  to  the  declarations  of  Kennedy 
was  objected  to  as  incompetent  evidence,  and 
so  ruled  by  the  judge,  who  charged  the  jury 
that  there  was  no  legal  evidence  of  an  agree- 
ment to  discount  the  note  at  an  usurious  rate 
of  interest;  but  if  the  declarations  of  Kennedy 
were  admitted  as  evidence,  the  plaintiff  was 
still  entitled  to  a  verdict,  on  the  ground  that 
the  Franklin  Bank  was  an  innocent  holder  for 
valuable  consideration,  and  without  notice  of 
usury  in  the  first  note;  the  note  on  which  the 
action  was  brought  being  a  new  security  given 
to  a  bona  fide  assignee,  who  had  paid  a  valu- 
able consideration  for  the  usurious  note  with- 
out notice  of  the  usury.  The  defendant  ex- 
cepted  to  the  charge,  and  the  jury  found  for 
the  plaintiff.  The  defendant  now  moved  for 
a  new  trial. 

Mr.  G.  W.  Morris,  for  defendant. 

Messrs.  W.  Kent  and  S.  A.  Foot,  for 
plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
was  correct  in  both  points  decided  by  him.  To 
make  out  the  defense  of  usury,  it  was  neces- 
sary to  show  that  the  note  was  not  a  valid  in- 
strument when  discounted  by  the  witness,  Ash. 
The  presumption  is  in  favor  of  the  validity  of 
a  promissory  note;  it  implies  a  sufficient  con- 
sideration. It  is  well  settled  that  discounting 
a  business  note  at  more  than  seven  per  cent, 
interest  is  not  usury;  a  note  valid  in  its  incep- 
tion may  be  bought  and  sold  as  a  chattel,  at  its 
value,  real  or  supposed;  but  if  it  is  an  accom- 
modation note,  it  is  not  a  valid  instrument  un- 
til negotiated;  between  the  original  parties  it 
has  no  legal  existence,  and  receives  vitality 
from  its  first  negotiation.  If  that  be  usurious 
258*]  *the  note  is  void.  The  fact  of  its  being 
accommodation  paper  must  be  proved  by  com- 
petent and  sufficient  testimony.  For  aught 
appearing  in  this  case,  the  payee  of  the  note, 
Kennedy,  would,  if  living,  have  been  a  com- 
petent witness;  and  it  is  contended  that  what 
he  said  on  the  subject  is  proper  testimony. 
Evidence  of  his  declarations  was  objected  to 
as  hearsay;  it  certainly  was  such.  The  rule 
that  what  a  witness,  who  is  dead,  has  said, 
shall  not  be  received,  is  subject  to  but  few  ex- 
ceptions, and  this  certainly  is  not  one. 

The  other  point  is  also  equally  well  settled. 
Even  although  it  had  been  shown  that  the  first 
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note  was  tainted  with  usury  and,  therefore, 
void  in  the  hands  of  the  Franklin  Bank,  who 
had  paid  value  for  it  without  notice  of  the 
usury,  yet  the  giving  a  new  security  to  an  in- 
nocent holder  for  valuable  consideration,  con- 
stitutes a  new  transaction,  and  the  usury  of 
the  first  note  does  not  affect  the  second.  In 
Powell  v.  Waters,  8  Cow.,  681,  CJiancettor  Jones, 
speaking  of  the  proposition  that  a  new  secur- 
ity, taken  in  renewal  of  a  prior  usurious  con>- 
tract  by  a  bona,  fide  holder,  is  not  avoided  by 
the  usury  of  the  original  transaction,  says, 
"  that  principle  applies  to  the  case  of  an  inno- 
cent holder  of  an  usurious  contract,  for  which 
he  has  given  a  valuable  consideration  without 
notice  of  the  usury."  Golden,  Senator,  ex- 
presses the  same  sentiment  at  p.  696;  among 
the  principles  which  he  considers  well  settled, 
he  says:  "If  an  original  note  or  security  be 
usurious,  a  subsequent  note  or  security,  taken 
in  the  place  of  the  original  note  or  security  by 
an  innocent  and  bona  fide  holder  thereof,  ig- 
norant of  the  original  usury,  is  not  usurious, 
unless  more  than  at  the  rate  of  seven  per  cent, 
was  taken  upon  the  new  note  or  security." 
This  was  the  doctrine  asserted  by  the  learned 

at  the  circuit,  and  is  sound  law. 

trial  denied. 

Evidence— Declaration*,  when  not  admissible.  Cited 
in— 1  Hill,  613 ;  6  Hill,  406 ;  7  Hill,  369 ;  6  Barb.,  77 ;  21 
Barb.,  174,  330 ;  37  Barb.,  263 ;  1  E.  D.  S..  497  ;  4  Leg. 
Obs.,  268 ;  5  Leg.  Obs.,  337  ;  48  111..  480. 

New  security  paying  usurious  note— When  valid. 
Cited  in— 3Sandf.  Ch.,  323;  14  Hun,  416;  6  Bos.,  74;  98 
U.  S.,  314. 

Discounting  note  at  more  than  legal  interest.  Cited 
in-65  N.  Y.,  527 ;  11  Hun,  122. 

See,  also— 7  "Wend.,  568 ;  8  Wend.,  490, 


*EVERY  0.  EDGERTON.     [*259 

Execution  — Action  against  Sheriff  for  Surplus 
of  Sale — Grantee  of  Debtor  Entitled  to  Surplus 
on  Sale  on  Prior  Judgment,  in  Preference  to 
Creditor  by  Judgment  Subsequent  to  Grant — 
Fraud — Evidence. 

Where  a  sheriff  sold  real  estate  on  an  execution 
for  an  amount  more  than  sufficient  to  satisfy  it,  and 
instead  of  applying  the  surplus  in  satisfaction  of 
a  second  execution  in  his  hands,  paid  the  same  over 
to  a  grantee  of  the  defendant  in  the  execution,  to 
whom  the  property  was  conveyed  subsequent  to 
the  first,  but  previous  to  the  rendition  of  the  judg- 
ment in  the  second  suit,  and  returned  the  second 
execution  nutta  bona,  etc.,  it  was  held,  that  if  an 
action  would  lie,  case  for  a  false  return,  and  not  as- 
sumpsit  for  money  had  and  received,  was  the  most 
appropriate  remedy;  although  it  seems  that  a&mmp- 
sit  would  be  sustained.where  the  right  of  the  plaint- 
iff to  the  money  was  clear  and  unquestionable. 

The  bare  fact  of  a  grantor  remaining  in  posses- 
sion of  lands  conveyed  by  him  to  a  third  person  is 
not  enough,  uncorroborated  by  other  circum- 
stances, to  subject  the  transaction  to  the  imputa- 
tion of  fraud. 

A  grantee  of  real  estate,  sold  under  on  execution 
against  the  grantor,  on  a  judgment  entered  pre- 
vious to  the  conveyance,  is  entitled  to  the  surplus. 

Where  a  sheriff  is  sought  to  be  charged  for  the 
avails  of  property  sold,  and  it  is  uncertain  what  the 
property  did  in  fact  bring,  evidence  on  his  part 
that  the  interest  of  the  defendant  in  the  execution 
in  the  premises  sold  was  of  little  or  no  value,  is 
competent  and  admissible. 

Citations— 9  Johns.,  96 ;  8  Johns..  20 ;  4  Cow.,  418 ; 
7  Cow.,  14,  21 ;  6  Cow.,  465  ;  11  Johns.,  468,  518 ;  3  Mass., 
403 ;  3  Cai.,  84 ;  5  Johns.,  133, 163. 


NOTE.— Sales— Possession  retained  by  the  seller- 
Fraud.  See,  Sturtevant  v.  Ballard,  9  Johns.,  337, 
note.  See,  also,  Ludlow  v.  Sewall,  19  Johns.,  218, 
note. 
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THIS  was  an  action  of  assumpait,  tried  at  the 
Delaware  Circuit  in  Sep.,  1829,  before  the 
Hon.  James  Emott,  then  one  of  the  Circuit 
Judges. 

The  suit  was  against  the  defendant,  as  sher- 
iff of  the  County  of  Delaware.  The  declara- 
tion contained  counts  for  money  had  and  re- 
ceived, lent  and  advanced,  and  paid,  laid  out 
and  expended;  and  a  fourth  count,  which  was 
special,  for  money  had  and  received  by  the 
defendant,  on  an  execution  in  favor  of  the 
plaintiff,  against  one  John  Vermilyea.  The  de- 
fendant pleaded  the  general  issue.  On  the  trial 
it  appeared  that  Feb.  26,  1829,  &fi.fa.  was  is- 
sued on  a  judgment  in  favor  of  the  plaintiff, 
against  Vermilyea,  for  $110.99,  and  delivered 
to  the  sheriff,  returnable  on  the  first  Monday 
of  June,  then  next ;  the  judgment  purporting 
to  have  been  entered  on  the  day  of  the  issuing 
of  the  execution.  On  June  23,  1829,  the  exe- 
cution was  returned  to  the  clerk's  office,  with 
a  return  of  nulla  bona,  etc.,  indorsed  by  the 
sheriff.  On  June  9,  1829,  the  sheriff,  by  virtue 
of  an  execution  issued  on  a  judgment  in  favor 
of  one  Dimmick,  against  Vermilyea,  for  $74.39, 
26O*]  docketed  Nov.  28,  *1820  (the  principal, 
interest  and  costs  of  which  amounted  to 
$130.63),  sold  a  mill,  mill-site  and  30  acres  of 
land  ad  joining  the  mill-lot,  to  one  Dean,  for  the 
sum  of  $380.  The  sale  was  conducted  under 
the  directions  of  Dimmick,  who  testified  that 
the  30  acres  were  sold  to  make  the  property 
more  salable;  no  money  was  paid  on  the  sale  to 
the  sheriff;  Dimmick  accepted  Dean's  note  for 
$100,  Vermilyea  gave  a  recipt  to  the  sheriff  for 
the  surplus,  Dimmick  receipted  the  execution 
in  full,  and  the  sheriff  executed  a  certificate  of 
sale  to  Dean.  On  the  part  of  the  defendant  it 
was  shown,  that  July  31,  1828,  Vermilyea,  by 
a  quitclaim  deed,  for  the  consideration  ex- 

Eressed  of  $600,  conveyed  to  his  mother,  Phoe- 
e  Vermilyea,  the  mill  and  mill-site,  which 
were  subsequently  sold  under  Dimmick's  exe- 
cution; this  deed  was  duly  acknowledged  and 
recorded.  The  defendant  also  offered  to  prove 
by  Vermilyea  that  he,  Vermilyea,  never  had 
title  to  or  interest  in  the  30  acres  of  land  sold 
to  Dean,  and  had  not  been  in  the  possession 
thereof  for  more  than  a  year  previous  to  the 
sale ;  and  that  at  the  time  of  the  sale  he  acted 
as  agent  of  his  mother  in  giving  the  receipt  for 
the  surplus  ;  which  evidence  was  objected  to 
and  rejected  by  the  judge.  The  defendant  also 
offered  to  prove  that  Dean  was  a  creditor  of 
Vermilyea  to  a  considerable  amount,  and  bid 
the  sum  of  $380  at  the  sale,  in  the  hope  of  sav- 
ing his  debt,  in  case  a  judgment  creditor  of 
Vermilyea  should  be  disposed  to  redeem  the 
property  ;  this  evidence  was  also  objected  to, 
and  rejected.  The  plaintiff  proved  that  since 
the  conveyance  by  Vermilyea  to  his  mother,  he 
had  remained  in  possession  of  the  property 
conveyed,  in  the  same  manner  as  previous  to 
the  conveyance.  A  verdict  was  taken  for  the 
plaintiff  for  the  amount  of  his  execution,  sub- 
ject to  the  opinion  of  this  court,  on  a  case  made. 
Mr.  S.  Sherwood,  for  plaintiff. 
Mr.  J.  A.  Spencer,  for  defendant. 

By  Hi*  Court,  Sutherland,  J.  The  plaint- 
iff contends  that  the  sale  under  Dimmick's  exe- 
cution, producing  sufficient  to  satisfy  both  that 
and  the  plaintiff's  execution,  the  defendant  is 
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*liable  for  money  had  and  received  to  [*26  J 
his  use,  whether  he  actually  received  the  same, 
or  accepted  the  receipt  of  Vermilyea  in  lieu  of 
it;  that  the  bid  of  Dean,  the  purchaser  at  the 
sale,  followed  up  by  a  certificate  of  sale,  was 
money  in  the  plaintiff's  hands,  and  he  was 
bound  to  apply  the  surplus  to  the  plaintiff's 
execution,  and  not  to  pay  it  over  to  Vermilyea; 
and  that  he  cannot  be  permitted  to  say  that  the 
property  sold  did  not  belong  to  the  defendant 
in  the  execution,  as  he  is  not  responsible  for 
the  title.  And  he  further  contends  that  the 
quitclaim  deed  from  Vermilyea  to  his  mother, 
July  31,  1828,  was  fraudulent  and  void,  as 
against  creditors,  there  having  been  no  change 
of  possession,  nor  proof  of  the  actual  payment 
of  the  consideration  money. 

On  the  other  hand,  it  is  maintained  that  the 
action  is  misconceived  ;  that  it  should  have 
been  case,  for  a  false  return,  and  not  assump- 
sit; that  the  plaintiff's  judgment  was  no  lien 
on  the  mill  and  mill-site,  they  having  been  con- 
veyed by  Vermilyea  to  his  mother  before  the 
judgment  was  obtained,  and  that  any  surplus 
resulting  from  the  sale  of  them  belonged  to 
Mrs.  Vermilyea,  the  grantee,  and  not  to  the 
plaintiff;  that  the  defendant  should  have  been 
permitted  to  show  that  the  30  acres  sold  with 
the  mill  never  belonged  to  Vermilyea  and,  of 
course,  that  the  plaintiff's  judgment  was  no 
lien  upon  it;  and  the  money  produced  by  the 
sale  was  neither  in  law  nor  equity  applicable 
to  the  satisfaction  of  his  execution.  And  final- 
ly, that  the  sale  having  been  made  after  the  re- 
turn day  of  the  plaintiff's  execution,  if  the 
money  had  been  actually  paid  to  the  sheriff,  it 
could  not  then  have  been  levied  on  by  that  exe- 
cution. 

I  am  inclined  to  think  the  plaintiff  cannot 
recover  as  for  money  had  and  received  to  hia 
use,  upon  the  evidence  in  this  case.  In  Denton 
v.  Livingston,  9  Johns.,  96,  it  was  held  that  an 
action  of  assumpsit  would  lie  against  a  sheriff 
for  the  amount  of  goods  sold  by  him  under  a, 
venditioni  exponas,  though  the  purchaser  to- 
whom  the  goods  were  delivered  had  not  paid, 
and  refused  to  pay  the  amount  of  his  bid. 
That,  however,  was  an  action  brought  by  the 
plaintiff  in  the  execution  under  which  the 
goods  were  sold,  and  the  sheriff  had  returned 
upon  the  execution  that  he  had  levied  upon 
sufficient  goods  to  satisfy  *it.  The  dec-  [*262 
laration  in  that  case  also  contained  a  special 
count,  adapted  to  the  case,  and  it  was  to  that 
count  that  the  action  was  sustained.  The  main 
principle  established  in  that  case  was,  that  if 
the  sheriff  part  with  the  possession  of  goods 
sold  by  him  upon  execution,  without  receiving 
the  money  for  them,  he  is  answerable  for  the 
amount  in  an  action  of  assumpsit.  The  same 
doctrine  was  held  in  Doty  v.  Turner,  8  Johns., 
20.  In  both  those  cases,  however,  the  sheriff 
admitted  by  his  return  that  he  had  levied  upon 
sufficient  property  to  satisfy  the  execution; 
and  where  property  sufficient  to  satisfy  an  exe- 
cution, and  properly  applicable  to  it  is  levied 
upon,  it  is  a  satisfaction  of  the  judgment  as 
against  the  defendant,  and  the  only  remedy  of 
the  plaintiff  in  the  execution  is  against  the  sher- 
iff. 4  Cow.,  418;  7  Id.,  14,  21. 

In  Armstrong  v.  Garrow,  6  Cow,,  465,  it  was 
held,  that  if  a  sheriff  take  a  promissory  note  in 
satisfaction  of  a  ca.  sa.  and  discharge  the  de- 
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fendant,  although  such  note  is  void  as  between 
thessheriff  and  the  maker,  and  is  no  satisfac- 
tion of  the  execution,  except  at  the  election  of 
the  plaintiff,  yet  the  plaintiff  may  ratify  the 
transaction,  and  recover  against  the  sheriff  as 
for  so  much  money  had  and  received  to  his 
use,  with  interest  from  the  return  day  of  the 
execution.  If  so  ratified  by  the  plaintiff,  the 
execution  is  considered  as  satisfied, and  the  note 
may  then  be  enforced  by  the  plaintiff  against 
the  maker.  Under  such  circumstances  it  was 
held  that  the  taking  of  the  note  by  the  sheriff 
was  equivalent  to  the  receiving  of  the  money, 
so  as  to  sustain  an  action  for  money  had  and 
received.  11  Johns.,  468,  518;  3  Mass.,  403. 
In  the  case  of  Armstrong  v.  Garrow,  the  exe- 
cution had  been  returned  satisfied  by  the  sher- 
iff: and  no  case  has  been  referred  to  by  the 
counsel  in  which  an  action  of  as&umpsit  has 
been  maintained  against  a  sheriff, on  the  ground 
that  he  ought  to  have  applied  money  in  his 
hands  to  a  particular  execution,  where  such 
money  was  not  raised  by  a  sale  under  such  ex- 
ecution, and  where  the  sheriff  has  furnished 
the  party  with  an  ample  remedy  in  another 
form  of  action,  by  having  returned  the  execu- 
tion nulla  bona  aut  tenementis.  In  such  cases 
the  application  to  the  court  has  been  by  mo- 
tion, to  compel  the  sheriff  to  apply  the  surplus 
to  the  junior  execution.  3  Cai.,  84;  5  Johns., 
263*]  163.  The  *appropriate  remedy  in  such 
a  case  would  seem  to  be  an  action  for  a  false 
return.  I  do  not  intend,  however,  to  say  that 
assumpsit  will  not  lie  under  such  circum- 
stances, if  the  right  of  the  plaintiff  to  the  mon- 
ey is  clear  and  unquestionable;  but  in  this  case 
the  plaintiff' s  claim  does  not  appear  to  me  of 
that  character.  The  plaintiff  has  no  equitable 
title  to  the  proceeds  of  any  real  estate  upon 
which  his  judgment  was  not  a  lien.  It  was 
not  a  lien  upon  the  mill  and  mill-site,  unless 
the  conveyance  from  John  Vermilyea  to  his 
mother  of  July  31,  1828,  was  fraudulent  and 
void.  There  is  nothing  to  impeach  it,  but  the 
simple  circumstance  that  the  grantor  remained 
in  possession  after  the  deed  was  given;  in  re- 
lation to  real  estate,  that  is  not  even  a  badge 
of  fraud.  The  deed  is  not  set  forth  in  the  case; 
the  consideration  expressed  in  the  deed  is  said 
to  have  been  $600,  and  payment  of  it  was,  un- 
doubtedly, acknowledged  on  the  face  of  the 
deed,  which  is  prima  facie  evidence  of  the  fact. 
There  is  nothing  in  the  case  to  show  that  the 
grantor  was  at  that  time  indebted  to  the  plaint- 
iff, or  any  other  person,  except  Dimmick.upon 
whose  judgment  the  sale  was  made,  and  the 
conveyance  could  not  have  been  intended  to 
defraud  him,  because  the  grantee  took  it  sub- 
ject to  that  judgment.  If  the  mill  and  mill 
site  alone,  therefore,  had  been  sold,  and  had 
produced  more  than  sufficient  to  satisfy  Dim- 
mick's  execution,  the  surplus  would  have  equi 
tably  belonged  to  Vermilyea's  mother.and  not 
to  the  plaintiff,  and  upon  an  application  to  the 
court  the  sheriff  would  have  been  directed  to 
pay  it  over  to  her.  Williams  v.  Rogers,**  Johns., 
163. 

•  What  proportion  of  the  $380  was  bid  for  the 
mill  and  mill-site,  and  what  for  the  30  acres 
adjoining,  there  is  no  evidence  in  the  case  to 
show.  If,  as  the  defendant  offered  to  prove, 
Vermilyea  never  owned  the  30  acres,  and  was 
not  even  in  possession  of  them,  it  is  not  prob- 
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able  that  the  purchaser  attached  much  value 
to  them  in  his  bid.  I  am  inclined  to  think,  un- 
der all  the  circumstances  of  the  case,  that  this 
evidence  ought  to  have  been  received.  In 
Denton  v.  Livingston,  the  sheriff  was  permitted 
to  show  that  some  of  the  property  sold  by  him 
upon  the  plaintiff's  execution  was  not  liable  to 
be  sold,  and  for  that  amount  he  was  held  not 
to  *be  answerable.  Although  that  was  [*264 
personal  property,  the  principle  is  equally  ap- 
plicable to  real  estate.  Besides,  the  evidence 
was  material,  as  tending  to  show  that  the  sur- 
plus in  the  sheriff's  hands  was  not  essentially  in- 
creased by  including  this  lot  in  the  sale.  The 
testimony  of  Dimmick  would  seem  to  give  col- 
or to  the  opinion  that  this  lot  was  included  in 
the  sale,  not  because  it  belonged  to  Vermilyea, 
the  defendant  in  the  execution,  but  because  it 
was  convenient  to  the  mill,  and  it  was  sup- 
posed the  mill  would  sell  better  with  it  than 
without  it. 
Judgment  for  defendant. 

Cited  in— 18  Wend.,  630;  4  How.  Pr.,  221 ;  8  How. 
Pr.,  109. 


THE  COMMISSIONERS  OF  HIGHWAYS 
OF  THE  TOWN  OF  CARMEL 

v. 

THE  JUDGES  OF  THE  COUNTY  COURTS 
OF  PUTNAM. 

Highways — Proceedings  to  lay  out— Certificate 
of  Freeholder — Number  of  Signers — Qualifica- 
tions— Appeal  from  Decision  of  Commissioners 
— Reversal. 

It  is  no  objection  in  proceedings  under  the  Act  as 
to  laying  out  roads,  that  the  certificate  as  to  the 
propriety  and  necessity  of  a  road  is  made  by  more 
than  twelve  freeholders. 

Where  the  certificate  is  made  by  twenty  freehold- 
ers, the  fact  that  five  of  the  number  are  of  kin  to 
the  owners  of  the  land  through  which  the  same  is 
proposed  to  be  laid,  does  not  vitiate  it. 

The  fact  that  one  of  the  judges  (to  whom  an  ap- 
peal is  made  from  the  decision  of  Commissioners 
refusing  to  lay  out  a  road)  was  one  of  the  freehold- 
ers who  originally  certified  to  the  propriety  of  the 
road,  is  not  such  an  error  as  will  produce  a  reversal 
of  the  doings  of  the  judges,  if  the  objection  was 
omitted  to  be  urged  on  the  hearing  of  the  appeal. 

A  general  appeal  from  the  determination  of  Com- 
missioners refusing  to  lay  out  a  road,  is  a  sufficient 
compliance  with  the  requirements  of  the  statute. 

Citations— 1  R.  S.,  514.  sec.  58;  2  R.  S.,  275,  sec.  3. 

pERTIORARI  relative  to  the  laying  out  of  a 
\J  road.  Twenty  freeholders  of  the  Town  of 
Carmel  made  and  subscribed  a  certificate  of  the 
necessity  and  propriety  of  laying  out  a  road, 
applied  for  by  one  Abraham  Everitt.which  was 
delivered  to  the  Commissioners  of  Highways 
of  the  town,  who,  after  an  examination  of  the 
route  of  the  proposed  road,  determined  that  it 
was  inexpedient  to  lay  out  such  road,  and  re- 
fused to  lay  out  the  same.  The  applicant  ap- 
pealed to  three  of  the  judges  of  the  county, by  in- 
dorsing upon, or  annexing  to  the  decision  of  the 
Commissioners  an  appeal,  in  these  words:  "I 
do  hereby  *appeal  from  the  determine-  [*265 
tion  of  the  Commissioners  of  Highways  in  this 
matter  to  A.  B.  &  C., three  of  the  judges  of  the 
Court  of  Common  Pleas  in  and  for  the  County 
of  Putnam,  August  26,  1829,"  and  signed  the 
same.  In  pursuance  of  this  appeal,  the  judges 
convened,  and  having  heard  the  proofs  and  al- 
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legations  of  the  parties,  they  reversed  the  de- 
cision of  the  Commissioners,  and  laid  out  the 
road  applied  for.  The  Commissioners  sued  out 
a.  certiorari,  and  the  judges  made  a  return,  set- 
ting forth  the  proceeding  in  the  case  and, 
among  other  things,  they  state  that  they  have 
been  informed  and  believe,  that  five  of  the  free- 
holders who  signed  the  original  certificate  are 
•of  kin  to  the  owners  of  the  land  through  which 
the  road  was  laid;  but  that  no  proof  of  such 
relationship  was  exhibited  before  them.and  no 
objection  was  made  to  their  proceeding  on  that 
account.  They  also  certify  that  one  of  their 
number  is  one  of  the  freeholders  who  signed 
the  original  certificate  presented  to  the  Com- 
missioners; but  that  no  objection  was  taken  on 
that  account  to  their  proceedings  on  the  appeal. 
The  fact  of  the  affinity  or  consanguinity  of 
the  five  freeholders  to  two  of  the  owners  of  the 
land  over  which  the  road  was  laid,  was  admit- 
ted by  a  written  stipulation  attached  to  the  re- 
turn. 

Mr.  W.  Nelson,  in  support  of  the  certiora- 
ri, insisted  that  the  decision  of  the  judges 
ought  to  be  reversed,  because:  1.  The  appeal 
of  the  applicant  for  the  road  does  not  state  the 
ground  upon  which  it  was  made,  1  R.  S.,  518, 
sec.  86;  2.  The  certificate  of  the  necessity  and 
propriety  of  the  road  is  made  by  twenty  in- 
stead of  twelve  freeholders,  the  number  pre- 
scribed by  statute,  1  R.  S.,  514,  sec.  58;  3. 
Five  of  the  freeholders  being  of  kin  to  the 
owners  of  the  land  through  which  the  road  was 
laid,  were  incompetent  to  give  a  certificate,  1 
R.  S.,  514,  sec.  60;  and  4.  That  one  of  the 
judges  being  one  of  the  freeholders,  who  orig- 
inally certified  to  the  necessity  of  the  road,  and 
whose  judgment  was  overruled  by  the  Com- 
missioners, was  not  a  competent  person  to  re- 
view the  proceedings  of  the  Commissioners. 

Mr.  H.  B.  Cowles,  contra. 

266*]  *Bythe  Court,  Nelson,  /.  The  ap- 
peal from  the  determination  of  the  Commis- 
sioners was  equivalent  to  saying  that  the  road 
was  necessary  and  proper,  and  was,  therefore, 
a  sufficient  compliance  with  the  Act.  The  fact 
that  twenty  instead  of  twelve  freeholders,  cer- 
tified to  the  necessity  of  the  road,  is  no  cause 
for  reversing  the  decision  of  the  judges.  In- 
dependent of  the  consideration  that  this  objec- 
tion comes  with  a  bad  grace  from  the  Commis- 
sioners, who,  themselves,  acted  upon  the  cer- 
tificate of  the  freeholders,  there  is  no  force  in 
it.  The  Commissioners  have  no  authority  to 
act  until  twelve  freeholders  certify  to  the  ne- 
cessity and  propriety  of  the  road  ;  but  where 
twenty  unite  in  a  representation,  twelve,  of 
course,  concur.  The  maxim  that  the  greater 
includes  the  less,  applies.  Twelve  freeholders, 
not  interested  in  the  lands  through  which  the 
road  was  laid,  nor  of  kin  to  the  owners  there- 
of, having  made  the  required  certificate,  the 
fact  that  five  others,  who  were  of  kin  to  the 
owners  of  the  land,  concurred  in  opinion  with 
them,  does  not  vitiate  the  certificate :  all  the 
statute  requires  is  that  twelve  freeholders  shall 
certify.  1  R.  8.,  514,  sec.  58.  The  objection 
that  one  of  the  judges  who  decided  the  appeal 
had  "before  passed  upon  the  same  question, 
might  be  considered  as  warranted  by  the  pro- 
vision in  the  statutes  forbidding  officers  acting 
in  appellate  tribunals  from  taking  part  in  the 
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decision  of  matters  before  determined  by  them, 
2  R.  S.,  275,  sec.  3,  had  it  been  urged  when 
the  question  was  under  consideration  before 
the  judges ;  but  it  was  not  :  the  appeal  was 
contested  solely  upon  the  merits,  and  the  Com- 
missioners are  now  too  late  to  avail  themselves 
of  the  objection.  It  might  have  been,  and 
probably  was  waived.  It  would  promote  liti- 
gation, and  contravene  well  established  prin- 
ciples, now  to  allow  it  as  well  taken. 

The  decision  of  tlie  judges,  therefore,  is  con- 
firmed. 

Cited  in— 13  Wend.,  434 ;  3  N.  Y.,  300 ;  8  N.  YM  104 ; 
31  Hun,  364 ;  14  Barb.,  298 ;  58  How.  Pr.,  406. 


*HANCOCK  v.  BLISS  ET  AL.  [*267 

Statute  of  Limitations — Acknowledgment  of  Debt 
— New  Promise —  What  Constitutes. 

Where  a  debtor  virtually  admitted  a  demand 
barred  by  the  Statute  of  Limitations  to  be  unpaid, 
but  instead  of  promising  to  pay  it,  or  expressing  a 
willingness  to  pay  it,  declared  his  inability  to  do  so, 
that  he  hoped  to  see  his  creditors,  and  to  do  some- 
thing about  it,  it  was  held  that  what  was  thus  said 
was  not  such  an  acknowledgment  of  a  subsisting 
debt  as  to  authorize  the  implication  of  a  new 
promise. 

A  promise  is  not  to  be  implied,  if  from  all  the  con- 
versation the  presumption  of  a  promise  is  repelled. 

Citations— 15  Johns.,  520 ;  20  Johns.,  576 ;  1  Pet.. 
351 ;  3  Wend.,  190.  536 ;  9  Cow.,  679. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Oct..  1829,  before  the  Hon. 
William  A.  Duer,  then    one  of  the   Circuit 
Judges. 

The  action  was  on  a  promissory  note  for 
$1,000,  dated  Aug.  22.  1809,  made  by  Bliss,  as 
one  of  the  firm  of  "Hastings,  Etheridge  & 
Bliss,"  in  the  name  of  the  firm,  payable  to  the 
plaintiff  30  days  after  date.  The  defendants 
pleaded  the  general  issue  and  the  Statute  of 
Limitations.  The  note  was  made  in  Mass., 
where  all  the  parties  then  resided,  and  where 
the  plaintiff  continues  to  reside.  Since  1815 
Bliss  has  been  a  resident  of  N.  Y.  In  Apr., 
1825,  a  son  of  the  plaintiff  called  on  Bliss,  at 
the  request  of  the  plaintiff,  and  told  him  that 
the  plaintiff  had  a  note  against  him,  and  wished 
him,  the  witness,  to  call  and  see  if  he  (Bliss) 
would  do  anything  about  it.  Bliss  answered 
that  his  business  was  very  poor  ;  that  he  was 
obliged  to  purchase  books  on  credit  and  sell 
them  for  cash,  and  that  it  was  not  in  his  power 
to  pay  the  note  at  that  time  ;  but  he  hoped  to 
see  the  plaintiff  and  do  something  about  it.  In 
Dec.,  1827,  this  same  witness  again  called  on 
Bliss,  showed  him  the  note,  and  requested  him 
to  pay  it,  and  observed  to  him  it  was  the  same 
note  he  had  called  upon  him  about  formerly. 
Bliss  said  he  recollected  his  calling  before  ; 
that  money  was  very  scarce,  that  specie  was 
going  out  of  the  country,  and  that  it  was  not 
in  his  power  to  do  anything  about  it.  He  asked 
the  witness  if  his  partners  had  done  nothing, 
and  if  he  were  to  do  anything  about  the  note 


NOTE— Statute  nf  Limitations— New  promise.  See, 
Sands  v.  Gelston,  15  Johns.,  51k  note ;  Danforth  v. 
Culver,  11  Johns.,  146,  note;  Wetzell  v.  Bussard,  24 
U.  S.  (11  Wh.),  309,  note  in  law  ed.;  Johnson  v. 
Boardslee,  15  Johns.,  3,  note:  Hoseboom  v.  Billing- 
ton,  17  Johns.,  182,  note ;  Kelso  v.  Deyo,  3  Cow.,  133, 
note. 
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what  his  other  creditors  would  do.  On  this 
evidence  the  plaintiff  rested,  and  the  defend- 
ant moved  for  a  nonsuit,  which  was  denied  by 
268*]  the  judge,  who  charged  the  *jury  that 
if  they  considered  what  passed  between  the 
witness  and  Bliss  amounted  to  an  acknowl- 
edgement that  the  note  was  a  subsisting  debt, 
they  ought  to  find  for  the  plaintiff  ;  such  an  ac- 
knowldgment  being  sufficient  evidence  of  a 
new  promise  to  pay  the  note.  The  jury  found 
A  verdict  for  the  defendant,  which  the  plaint- 
iff moved  to  set  aside. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  plaintiff. 

Mr.  J.  M.  Ely,  for  defendants. 

By  the  Court,  Savage,  Ch  J.  The  judge 
stated  the  law  correctly  to  the  jury,  as  far  as 
he  went.  The  Statute  of  Limitations  forms  a 
bar  to  the  contracts  enumerated  in  it,  on  the 
ground  that  lapse  of  time  raises  a  presumption 
of  payment ;  when,  therefore,  the  admissions 
of  the  debtor  repel  the  presumption  of  pay- 
ment by  recognizing  a  subsisting  demand,  a 
promise  is  raised  by  implication  of  law  ;  an  ex- 
press promise  is  not  necessary.  The  acknowl- 
edgment, however,  must  be  explicit,  and  with- 
out a  denial  of  the  equity  or  legality  of  the  de- 
mand; hence,  if  the  defendant  denies  the  jus- 
tice of  the  demand,  or  reposes  himself  upon 
the  statute,  a  promise  will  not  be  presumed  ; 
or,  "if  such  acknowledgment  is  qualified  in 
the  way  to  repel  the  presumption  of  a  promise 
to  pay,  then  it  will  not  be  evidence  of  a  prom- 
ise sufficient  to  revive  the  debt  and  take  it  out 
of  the  statute."  15  Johns.,  520.  The  jury, 
in  this  case,  must  have  been  of  opinion  that 
the  defendant,  in  making  the  admission  which 
was  proved,  made  other  declarations  incon- 
sistent with  the  idea  of  a  promise.  The  de- 
fendant said  he  was  poor,  and  unable  to  pay 
anything  at  that  time,  but  he  hoped  to  see  the 
plaintiff  and  do  something  about  it.  The  de- 
fendant certainly  did  not  intend  to  make  a 
promise  to  subject  himself  to  an  action,  in  the 
same  breath,  when  he  declared  his  inability  to 
pay  the  demand  ;  and  the  jury,  taking  the 
whole  into  consideration,  have  come  to  the 
conclusion  that  he  intended  to  refuse  payment 
at  present.  He  evidently  intimated  that  he 
was  not  liable,  when  he  expressed  a  hope  to  see 
the  plaintiff,  and  do  something,  and  asked 
what  his  other  creditors  would  do,  implying 
269*]  that  he  might  expect  trouble  *from 
them.  The  case  of  Murray  v.  Coster,  20  Johns., 
576,  was  decided  upon  its  own  peculiar  cir- 
cumstances, and  is  authority  for  a  similar  case; 
and  there  are  cases  in  East's  reports  not  dis- 
tinguishable from  this,  in  which  the  admission 
was  held  sufficient  to  raise  a  promise,  even 
where  the  party  said  he  would  not  pay.  But 
the  more  recent  cases  have  considered  the  plain 
import  of  the  language  used;  it  is  an  absurdity 
to  say  that  a  man  promises,  when  he  declares 
that  he  will  not  promise. 

The  language  of  Mr.  Justice  Story,  In  Bell  v. 
Morrison,  1  Pet.,  351,  has  been  cited  and 
adopted  in  this  court  and  in  the  Court  for  the 
Correction  of  Errors.  3  Wend. ,  190  ;  Id. ,  536. 
The  doctrine  laid  down  in  this  :  that  an  ac- 
knowledgment from  which  a  promise  is  to  be 
implied,  should  contain  an  unqualified  and  di- 
rect admission  of  a  previous  and  subsisting 
WEND.  7.  N.  Y.  R.,  11.  9 


debt,  which  the  party  is  liable  and  willing  to 
pay  ;  and  that  if,  from  all  the  conversation, 
the  presumption  of  a  promise  is  repelled,  or 
the  expressions  be  equivocal,  leading  to  no  cer- 
tain conclusions,  then  they  ought  not  to  be 
submitted  to  the  jury  as  evidence  of  a  new 
promise.  The  case  now  before  the  court  seems 
to  me  such  an  one  as  is  there  described  ;  the 
expressions  were  vague  and  indeterminate,  lead- 
ing to  no  certain  conclusion,  and  at  most,  only 
to  probable  inferences,  which  may  affect  dif- 
ferent minds  in  different  ways.  If  I  am  right 
in  supposing  this  to  be  the  character  of  what 
was  said  by  the  defendant,  then  the  judge 
would  have  been  justified  in  refusing  to  sub- 
mit the  testimony  to  the  jury,  according  to  the 
case  last  referred  to,  and  that  of  Clarke  v. 
Dutcher,  9  Cow.,  679,  where  it  was  held  that 
where  the  facts  are  undisputed,  it  is  for  the 
court  to  determine  whether  they  take  the  case 
out  of  the  statute  or  not ;  but  where  there  is 
any  dispute  as  to  the  facts  which  tend  to  prove 
the  new  promise,  then  the  question  is  a  mixed 
question  of  law  and  fact,  and  should  go  to  the 
jury. 

It  is  not  to  be  denied  that  the  cases  on  this 
question  are  contradictory  ;  to  undertake  to 
reconcile  them  would  be  a  hopeless  task.  But 
the  later  cases  in  this  State — in  the  Supreme 
Court  of  the  U.  S. — in  England,  and  in  some 
of  our  sister  States,  are  in  accordance  with  the 
rule  as  above  expressed. 

lam,  therefore,  of  opinion  that  a  new  trial  be 
denied. 


Cited  in-9  Wend., 
493 ;  33  N.  Y.,  633. 


! ;  15  Wend.,  289 :  19  Wend., 
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THE  .ETNA  FIRE    INSURANCE    COM- 
PANY OF  NEW  YORK. 

Action  on  Policy  of  Insurance  —  What  Deemed 
"Frame  House  Filled  with  Brick"  — Evidence 
— New  Trial,  when  Granted. 

Where,  in  a  policy  of  insurance,  a  building,  in 
which  property  insured  was  contained,  was  de- 
scribed .as  "  a  frame  house  filled  in  with  brick,"  it 
was  held,  that  it  was  competent  for  the  assured  to 
prove  a  usage  as  between  insurers  and  insured,  that 
a  house  filled  in  with  brick,  in  front  and  rear,  and 
supported  on  the  one  side  by  a  wall  of  an  adjoining 
house  filled  in  with  brick,  and  on  the  other  by 
the  brick  wall  of  an  adjoining  house,  was  consid- 
ered "as  a  frame  house  filled  in  with  brick,"  within 
the  meaning  of  the  policy. 

After  two  concurring  verdicts  in  a  case  where 
there  are  many  witnesses,  and  much  testimony  on 
both  sides  upon  a  mere  question  of  fact,  and  there 
is  no  misdirection  of  the  jury,  a  new  trial  will  not 
be  granted,  although  the  court  may  be  of  opinion 
that  the  verdict  is  against  the  weight  of  evidence. 

Citation— 6  Cow.,  673. 

fPHIS  was  an  action  of  assump»it,  on  a  policy 
J.     of  insurance  against  fire,  tried  at  the  N. 


NOTE.— New  Trial. 

Newly  discovered  evidence  asyroundfor.  See,  Hal- 
sey  v.  Wataon,  1  Cai.,  24,  note.  Verdict  against  law 
and  evidence.  See,  Wilkie  v.  Roosvelt,  3  Johns.  Cas., 
200,  note. 

Mere  irregularity  in  impaneling  a  jury  is  not  suffi- 
cient groutid  for  a  new  trial.  The  People  v.  Ransom, 
post,  417,  note. 

See,  also,  Jackson  v.  Hooker,  5  Cow.,  207.  note ; 
The  People  v.  Superior  Court  of  New  York,  5  Wend., 
114,  note;  Cole  v.  Perry,  8  Cow.,  214,  note. 
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Y.  Circuit  in  Oct.,  1829,  before  the  Hon.  Og- 
den  Edwards,  one  of  the  Circuit  Judges. 

The  policy  was  dated  Oct.  18,  1825,  and  in- 
sured the  plaintiffs  against  loss  or  damage  by 
fire  to  the  amount  of  $3,000  on  their  stock  in 
trade,  consisting  of  boots,  shoes  and  materials 
for  manufacturing  the  same,  contained  "in  a 
two  story  frame  house,  filled  in  with  brick, 
situate  No.  152  Chatham  Street,"  in  the  City 
of  N.  Y.,  for  one  year  from  the  date  of  the 
policy.  Within  the  year  the  house  was  con- 
sumed by  fire,  and  the  defendants  refused  to 
pay,  insisting  that  the  building  did  not  corre- 
spond with  the  warranty  in  the  policy, that  it 
was  a  house  filled  in  with  brick.  The  house 
when  built  in  1804  was  a  frame  building, 
placed  between  a  brick  building  below  and  a 
building  next  above,  and  might,  when  built, 
have  been  drawn  out  entire  from  between  the 
two  buildings,  no  part  of  it  then  being  filled 
in  with  brick.  It  was  proved,  however,  that 
the  house  since  1804  had  undergone  some  al- 
terations, and  from  the  testimony  it  is  most 
probable  the  front  wall  of  the  house  was  filled 
in  with  brick;  there  was  evidence  also  that  the 
rear  and  one  side  of  the  building  was  filled  in 
in  like  manner,  although  the  fact  was  strongly 
controverted  by  several  witnesses  who  viewed 
the  premises  alter  the  deslruction  of  the  build- 
ing. It  appeared  to  be  admitted  that  the  wall 
of  the  adjoining  house  on  one  side  of  the  build- 
271*]  *ing  in  question  was  filled  in  with 
brick,  and  that  the  wall  of  the  adjoining  house 
on  the  other  side  was  a  brick  wall.  AT  frame 
house  filled  in  with  brick  was  proved  to  be  "a 
frame  with  a  filling  in  of  brick  between  the 
studs  all  round,  front,  rear,  and  on  the  sides, 
up  to  the  eaves  or  garret  floor. "  The  plaint- 
iffs offered  to  prove  by  persons  skilled  in  the 
business  of  insurance,  that  premises  with  a 
brick  wall  on  the  one  side,  and  filled  in  with 
brick  on  the  other,  and  in  front  and  rear,  were 
a  better  risk  than  a  house  actually  filled  in  with 
brick,  and  that  the  amount  of  premium  would 
be  the  same  on  both  descriptions  of  risks;  this 
evidence  was  objected  to  by  the  defendants, 
and  rejected  by  the  judge.  A  witness  who  had 
been  a  surveyor  for  an  insurance  company  in 
N.  Y.  for  27  years,  called  by  the  defendants, 
proved  that  in  1813  he  made  a  survey  of  the 
premises,  which  then  consisted  of  two  build- 
ings, the  front  building  extending  back  18  feet 
on  the  one  side,  and  25  feet  on  the  other,  and 
the  rear  building  extending  28  feet  still  fur- 
ther back,  and  being  15  feet  in  width;  that  the 
front  building  was  not  filled  in  with  brick,  but 
the  rear  building  was  filled  in  with  brick.  This 
witness  testified  that  a  frame  house  filled  in 
with  brick,  previous  to  the  year  1828,  meant  a 
frame  filled  in  between  the  studs  up  to  the 
eaves  or  garret  floor;  that  it  now  means,  filled 
in  up  to  the  peak  or  top.  After  this  testimony 
was  given  by  the  defendants,  the  plaintiffs 
called  a  witness  who  testified  that  he  had  been 
a  surveyor  of  the  La  Fayette  Ins.Co.for  about 
2  years  ;  that  the  house  in  question  having  a 
brick  wall  on  one  side,  and  a  house  filled  in 
with  brick  on  the  other.and  filled  in  with  brick 
in  front  and  rear,  would  be  considered  as  be- 
tween insured  and  insurers,  as  falling  within 
the  description  of  a  house  filled  in  with  brick; 
it  would  be  safer  so  situated  than  if  filled  in  on 
each  side,  would  be  insured  at  the  same  pre- 
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mium,  and  would  be  considered  in  the  policy 
as  a  house  filled  in  with  brick  ;  that  such  was- 
the  usage  on  the  subject  in  the  La  Fayette  Ins. 
Co.,  and  that  in  making  his  examination  of 
houses  to  be  insured,  he  has  considered  them' 
and  described  them  as  houses  filled  in  with 
brick, although, in  fact, they  adjoin  brick  walls 
of  other  houses, and  are  not  filled  in  with  brick; 
they  would  so  describe  such  houses  in  his  Co., 
*and  it  was  the  custom  so  to  describe  [*272 
them  ;  the  La  Fayette  Co.  had  insured  one- 
house  as  such,  though  he  recollected  but  one 
instance.  Another  witness  called  by  the  plaint- 
iffs testified  that  he  had  been  surveyor  of  the- 
ir. S.  Ins.  Co.  for  about  4  years ;  that  as  be- 
tween insured  and  insurer  a  house  bounded  on 
one  side  by  a  brick  wall,  and  on  the  other  by 
a  filled  in  wall,  and  filled  in  in  front  and  rear, 
would  be  a  house  filled  in  with  brick  within 
the  meaning  of  the  policy.  On  his  cross-ex- 
amination this  witness  said  that  a  frame  house- 
filled  in  with  brick  means  a  house  filled  in  with 
brick  on  all  sides  between  the  studs  up  to  the 
eaves  ;  that  he  would  describe  the  house  in  his 
survey  exactly  as  it  was,  and  would  leave  the 
Co.  to  describe  it  in  the  policy  as  they  pleased; 
that  he  thought  if  a  house  like  the  one  in  ques- 
tion was  described  as  a  frame  house  filled  in> 
with  brick,  the  description  would  be  errone- 
ous. Another  witness  testified  that  a  house 
like  the  one  in  question  would  be  safer  than- 
one  filled  in  with  brick,  and  that  the  descrip- 
tion would  be  correct  as  to  safety;  and  anoth- 
er testified  that  he  knew  that  it  had  been  the 
practice  of  a  particular  Ins.  Co.  of  N.  Y.  (the 
Tradesmen's)  to  describe  premises  different 
from  the  fact,  when  the  risk  under  both  de- 
scriptions would  be  the  same,  and  produced  a 
policy  in  support  of  his  testimony,  which  had 
been  repeatedly  renewed.  In  opposition  to- 
which  evidence  the  defendants  proved  by  the 
president  of  the  La  [Fayette  Ins.  Co.  that  his 
Co.  never  had  insured  a  house  like  the  one  in 
question, as  a  house  filled  in  with  brick, and  he, 
together  with  2  other  presidents,  4  secretaries 
and  1  surveyor  of  insurance  companies  in  the 
City  of  N.  Y.,  testified  that  they  knew  of  no 
usage  or  custom  by  which,  as  between  assured 
and  insurer,  a  house  like  the  one  in  question 
would  be  considered  as  a  house  filled  in  with 
brick.  It  was  proved  that  previous  to  the  pol- 
icy being  signed,  the  president  of  the  ^Etna 
Co.  examined  the  building  to  ascertain  if  the 
walls  were  filled  in  with  brick;  that  he  sound- 
ed them  in  several  places  with  his  knuckles, 
and  said  "this  is  hard  brick  or  filled  in  ;"  upon 
which  Fowler,  one  of  the  plaintiffs,  observed 
"he  did  not  know, he  rather  suspected  it  was." 
The  policy  was  filled  up  from  one  underwrit- 
ten by  the  Tradesmen's  Ins.*Co. ,who  [*273 
had  insured  $4,500  on  the  same  goods  in  the 
same  building;  the  policy  of  that  Co.  was  hand- 
ed by  Fowler  to  the  secretary  of  the  defend- 
ants, and  he  directed  to  follow  the  d  escription 
in  it. 

The  judge  charged  the  jury  that  the  sole 
question  for  them  to  determine  was,  whether 
the  house  which  was  burned  was  or  was  not  a 
frame  house  filled  in  with  brick ;  that  the  par- 
ties must  be  held  literally  to  their  contract ; 
that  it  was  competent  for  the  plaintiffs  to  have 
established  a  usage,  and  to  have  shown  the 
meaning  of  the  words,  "a  frame  house  filled 
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in  with  brick,"  as  between  assured  and  insur- 
er, or  how  the  contracting  parties  intended  to 
use  them  in  the  policy,  and  it  was  for  them  to 
say  how  far  the  evidence  went  to  establish  such 
usage;  that  it  was  immaterial  whether  the  pre- 
mium would  have  been  more  or  less  if  the 
house  had  been  filled  in,  and  that  the  plaintiff  s, 
if  they  found  in  their  favor,  would  be  entitled 
to  interest  on  the  amount  insured,  from  the  ex- 
piration of  60  days  after  the  preliminary  proofs 
were  rendered.  The  counsel  for  the  defend- 
ants requested  the  judge  to  charge  the  jury, 
that  as  there  was  no  ambiguity  in  the  words 
of  the  policy,  they  must  give  them  their  ordi- 
nary meaning.without  reference  to  any  custom 
attempted  to  be  proved  to  give  the  words  a  dif- 
ferent meaning  ;  and  further,  that  if  they 
should  find  that  one  side  of  the  building  was 
not  filled  in  with  brick,  they  must  find  for  the 
defendants,  although  that  side  of  the  building 
was  erected  against  the  brick  wall  of  the  adja- 
cent house;  the  judge  refused  so  to  charge, be- 
ing of  opinion  that  there  was  ambiguity  in  the 
words  of  the  policy,  that  they  had  a  technical 
meaning  and,  therefore,  might  be  explained  by 
parol  testimony  ;  and  that  it  was  the  province 
of  the  jury  to  determine  whether  if  one  side 
of  the  building  was  not  filled  in,  but  yet  ad- 
joined the  brick  wall  of  the  adjacent  house,  it 
did  not  fall  within  the  meaning  of  the  words, 
"a  frame  house  filled  in  with  brick,"  as  be- 
tween assured  and  insurer.  The  jury  found 
for  the  plaintiffs,  and  the  defendants  now 
moved  to  set  aside  the  verdict. 
274*1  * Messrs.  E.  Ward  and  S.  P.  Sta- 
ples, lor  the  defendants. 
Mr.  H.  Maxwell,  for  the  plaintiffs. 

By  the  Court,  Sutherland,  J.  Two  new 
trials  have  already  been  granted  in  this  case ; 
this  is  the  third  verdict  which  the  plaintiffs 
have  had  in  their  favor.  When  the  case  first 
came  before  us,  in  6  Cow.,  673,  we  held  that 
the  description  in  the  policy  of  the  house  which 
contained  the  goods  insured,  as  a  frame  house 
filled  in  with  brick,  amounted  to  a  warranty 
that  it  was  a  house  answering  that  description, 
and  that  the  plaintiffs  could  not  recover  unless 
the  proof  strictly  sustained  the  warranty.  The 
well  established  principle  in  marine  insurance, 
that  a  warranty  is  in  the  nature  of  a  condition 
precedent,  and  must  be  fulfilled  or  performed 
by  the  insured  before  performance  can  be  en- 
forced against  the  insurer,  we  held  to  be 
equally  applicable  to  fire  as  to  marine  policies; 
we  knew  of  no  case  or  principle  which  would 
authorize  a  different  rule  of  construction  in 
the  one  case  from  that  which  the  same  terms 
had  uniformly  received  in  the  other.  The 
verdict  was  then  set  aside  on  account  of  the 
misdirection  of  the  judge.  He  instructed  the 
jury  that  if  the  description  was  made  by  mis- 
take, and  not  fraudulently  for  the  purpose  of 
getting  insurance  at  a  reduced  rate,  the  plaint- 
iff was  entitled  to  recover.  In  a  case  of  war- 
ranty it  is  perfectly  immaterial  whether  the 
misdescription  is  the  result  of  fraud  or  mis- 
take ;  it  is  a  condition  precedent,  and  no  ex- 
cuse can  be  received  for  the  non-performance 
of  it.  The  second  verdict  was  set  aside  as  be- 
ing against  the  weight  of  evidence  on  the  con- 
trolling point,  whether  the  house  in  question 
was  or  was  not  filled  in  with  brick. 
WEND.  7. 


At  the  last  trial  the  charge  of  the  judge  in 
the  abstract  was  correct.  It  was,  undoubt- 
edly, competent  for  the  plaintiffs  to  show  that 
the  words  "  a  frame  house  filled  in  with  brick  " 
had,  by  the  custom  or  usage  of  insurers  and 
insured,  acquired  a  particular  technical  mean- 
ing, different  from  that  which  the  words  might 
generally  be  understood  to  import.  They  are 
not  definite  and  unequivocal  in  themselves; 
they  may  apply  to  the  partitions  as  well  as  to 
the  external  frame  of  the  house.  The  plaint- 
iffs' *own  testimony  shows  that  they  [*275 
are  not  generally  considered  as  requiring  the 
gables  to  be  filled  in,  but  that  the  brick  goes 
no  higher  than  the  eaves  ;  they  are,  therefore, 
susceptible  of  explanation,  and  if  it  had  been 
shown  that  by  the  uniform  and  established 
usage  and  custom  of  insurers  and  insured,  they 
were  understood  as  embracing  a  house  filled  in 
in  front  and  rear,  with  a  brick  house  on  each 
side  of  it,  we  should  be  bound  to  consider  such 
to  be  their  legal  effect  between  these  parties. 
But  the  difficulty  in  this  case  is  that  the  evi- 
dence to  establish  such  usage  is  entirely  de- 
fective, while  the  charge  of  the  judge  was, 
perhaps,  calculated  to  make  an  impression 
upon  the  jury  that  there  was  competent  and 
sufficient  evidence  of  such  usage.  Still  there 
was  evidence  on  both  sides  of  the  question ; 
and  I  am  not  prepared  to  say  that  we  ought, 
under  the  circumstances  of  this  case,  to  con- 
sider the  observation  of  the  judge  upon  that 
point  as  amounting  to  a  misdirection  which 
would  require  us  to  set  aside  the  verdict. 

The  evidence  upon  the  question  whether  the 
house  was,  in  fact,  filled  in  with  brick,  is  not 
essentially  different  from  what  it  was  on  the 
preceding  trial.  I  still  think  the  verdict  on 
this  point  is  against  the  weight  of  evidence ; 
but  after  two  concurring  verdicts  in  a  case 
where  there  were  many  witnesses,  and  a  great 
deal  of  testimony  on  both  sides  upon  a  mere 
question  of  fact  (supposing  there  was  no  mis- 
direction), I  should  not  think  it  a  discreet  ex- 
ercise of  the  power  of  this  court  again  to  in- 
terfere with  the  finding  of  the  jury. 

Motion  for  new  trial  denied. 

Cited  in-5  Hill,  193;  7  Hill,  125;  2  Den.,  82;  5  N. 
Y.,  480 ;  7  N.  Y.,  372 ;  13  Barb.,  16 ;  8  Daly,  504 ;  1  Leg. 
Obs.,  13 ;  3  Wood.  &  M.,  353 ;  40  Mo.,  38 ;  46  Am.  Dec., 
378  (2  Ga.,  1). 


*PENNINGTON  &  KEAN  [*276 

v. 
TOWNSEND. 

Corporations — Pow&r  to  do  Business  in  Foreign 
State. 

An  Incorporated  banking:  company  whose  char- 
ter is  granted  by  a  sister  State  is  within  the  opera- 
tion or  the  Restraining  Act  of  this  State,  forbidding- 
all  persons,  associations  and  bodies  corporate  from 
carrying  on  banking  business,  unless  thereunto  spe-t 
cially  authorized  by  law. 

Where  a  f  oreiprn  incorporated  banking  company 
violated  this  Act,  and  brought  an  action  to  recover 
the  amount  of  a  check  discounted  by  them,  it  was 
held  that  they  were  not  entitled  to  recover. 

A  contract  founded  upon  an  unlawful  act,  wheth- 
er it  be  malum  prohibitum  or  malum  in  se,  cannot 
be  enforced  by  action. 

Citations— Act,  April  21,  1818;  Cro.  Jac.,  644;  1 
Burr.,  543 ;  2  R.  S.,  696,  sec.  39 ;  14  Johns.,  273 ;  20 
Johns.,  397 ;  2  Pet.,  527 ;  3  Wend.,  302. 
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TERROR  from  the  N.  Y.  C.  P.  The  plaint- 
-L.J  iffs  declared  as  the  holders  of  a  check, 
dated  Nov.  19,  1825,  for  $200,  drawn  by  the 
defendant  on  the  Dutchess  County  Ins.  Co., 
payable  to  Joseph  F.  White  or  bearer ;  the 
declaration  also  contained  the  common  money 
counts.  The  drawing  of  the  check,  its  pre- 
sentment and  dishonor,  were  admitted.  The 
payee  of  the  check,  called  as  a  witness  by  the 
defendant,  testified  that  it  was  lent  to  him  by 
the  defendant  for  his  accommodation  (the  de- 
fendant having  received  no  consideration  for 
it),  Nov.  12,  1825,  although  dated  as  of  the 
19th  of  that  month ;  that  on  the  day  he  re- 
ceived the  check  he  procured  it  to  be  discount- 
ed by  The  New  Jersey  Protection  and  Lom- 
bard Bank,  at  an  office  in  Pine  St.,  in  the  City 
of  N.  Y.,  where  the  president  and  one  or  two 
clerks  of  that  Bank  attended;  that  he  received 
the  bills  of  that  Bank  in  payment,  and  prom- 
ised, when  the  check  became  due,  to  give  in 
exchange  for  the  bills  received  by  him  current 
bank  bills  of  the  city  ;  that  he  also  deposited 
as  collateral  security  his  own  check,  which  is 
now  held  by  the  plaintiffs.  On  Nov.  18, 1825, 
the  Bank  stopped  payment,  the  witness  then 
holding  their  bills  to  an  amount  exceeding  the 
check  in  question.  Another  witness  testified 
that  in  the  year  1825,  up  to  the  time  of  the 
failure  of  the  Bank,  he  had  extensive  dealings 
with  it  in  the  way  of  discount  and  deposit, 
which  were  transacted  with  the  officers  of  the 
Bank  at  their  office  in  Pine  St.,  in  the  City  of 
277*]  N.  Y.,  where  he  made  *deposits,  had 
notes  discounted,  presented  checks,  and  re- 
ceived payment  in  the  bills  of  the  Bank,  and 
never  went,  or  had  occasion  to  go,  to  N.  J.  to 
transact  business  with  the  Bank  ;  the  office  in 
Pine  St.  appeared  to  be  an  office  established 
for  the  transaction  of  the  business  of  the  Bank. 
The  plaintiffs  gave  in  evidence  the  Act  of  the 
Legislature  of  the  State  of  N.  J.  incorporating 
the  Protection  and  Lombard  Bank  for  the 
term  of  21  years,  locating  it  at  either  the  City 
of  Jersey  or  Hoboken,  but  reserving  the  power 
to  repeal  the  same.  This  Act  was  passed  Dec. 
29,  1824.  They  also  gave  in  evidence  another 
Act  of  the  Legislature  of  that  State,  passed 
Nov.  23, 1825,  repealing  the  Act  of  Incorpora- 
tion, and  appointing  the  plaintiffs  trustees  of 
all  and  singular  the  effects  of  the  Bank,  and 
authorizing  them  to  convert  the  same  into 
money  for  the  benefit  of  the  creditors  of  the 
Bank ;  and  also  another  Act  of  the  same  Leg- 
islature, passed  Dec.  8,  1825,  defining  and  ex- 
tending the  powers  of  the  trustees.  The  judge 
charged  the  jury  that  by  an  Act  of  the  Legis- 
lature of  this  State  it  was  not  lawful  for  any 
person  or  association  of  persons  to  keep  an  of- 
fice of  deposit  for  the  purpose  of  discounting 
promissory  notes,  or  for  carrying  on  any  kind 
of  banking  business  or  operations  which  banks 
are  authorized  by  law  to  do,  or  to  issue  any 
bills  or  promissory  notes  as  private  bankers, 
unless  authorized  by  law  ;  that  if  they  did  so, 
such  conduct  was  unlawful,  and  a  contract 
arising  out  of  such  transactions  necessarily 
could  not  be  enforced  in  any  of  the  courts  of 
this  State ;  that  to  allow  such  contract  to  be 
enforced  would  be  against  the  object  and  pol- 
icy of  the  Act.  He  further  charged  them  that 
It  would  be  for  them  to  determine  whether  the 
office  spoken  of  by  the  witnesses  was  such  of- 
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fice  as  was  forbidden  by  the  Act,  and  whether 
the  check  of  the  defendant  was  discounted 
there,  and  payment  thereof  received  in  the 
bills  of  the  Bank,  as  a  banking  operation.  The 
plaintiffs  excepted  to  the  charge,  and  the  jury 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered.  The  plaintiffs  sued 
out  a  writ  of  error. 

* Messrs.  C.  L.  Livingston,  J.  [*278 
Blunt  and  P.  A.  Jay,  for  the  plaintiffs  in  er- 
ror.1 

Mr.  W.  T.  McCoun,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  I  am  of  opinion 
the  charge  of  the  court  below  to  the  jury  was 
unexceptionable,  and  their  verdict  fully  war- 
ranted by  the  proof.  The  law  of  Apr.  21,  1818, 
forbids  any  person,  or  association  of  persons, 
or  body  corporate,  to  keep  an  office  of  deposit 
for  the  purpose  of  discounting  promissory  notes, 
or  for  carrying  on  any  kind  of  *bank- [*279 
ing  business  or  operations  ;  or  to  issue  any 
bills  or  promissory  notes,  as  private  bankers, 
unless  authorized  by  law. 

Now  the  evidence  proves,  that  the  entire 
business  of  this  institution,  which  was  incorpo- 
rated by  the  Legislature  of  N.  J.,  Dec.  29,1824, 
was  transacted  at  an  office  of  discount  and  de- 
posit established  in  the  City  of  N.  Y.,  until 
their  operations  were  closed  by  a  repeal  of  their 
charter  Nov.  23,  1825.  The  president,  cashier 
and  clerks  of  the  Bank  attended  at  that  office  ; 
there  deposits  were  made,  notes  discounted 
and,  among  others,  the  check  in  question  for 
the  paper  of  the  same — all  an  express  violation 
of  the  several  provisions  of  the  Restraining 
Act  of  1818,  unless  the  fact  of  the  Bank  being 
incorporated  by  the  Legislature  of  N.  J.  is  to 
be  deemed  an  authority  to  carry  on  banking 
operations  here.  This  ground  has  been  taken 
by  the  counsel  for  the  plaintiffs,  to  take  it  out 
of  the  Restraining  Act ;  but  I  cannot  believe  it 
necessary  to  enter  into  an  argument  to  show 
the  unsoundness  of  the  position.  Yielding  to 
the  Legislature  of  N.  J.  the  powers  claimed 
under  this  Corporation,  to  wit:  that  this  Bank 
be  put  upon  the  same  footing  in  conducting 
their  banking  operations  as  our  own  Banks, 
would  be  surrendering  at  once  to  them  a  power 
to  make  laws  co-extensive  with  our  own  Leg- 
islature; for  the  position  involves  a  principle 
of  this  extent.  It  would  also  be  very  extraor- 
dinary, if  a  statute  in  derogation  of  the  com- 
mon law  rights  of  the  citizens  of  this  State,  en- 
acted for  the  public  good,  should  be  inoperat- 
ive, when  the  inhibited  acts  were  done  by  citi- 
zens of  another  State  ;  for  I  am  bound  to  pre- 
sume this  Corporation  was  granted  to  citizens 
of  N.  J.  The  protection  against  the  evil  in- 

1.— The  Restraining  Acts,  by  the  operation  of 
which  the  plaintiffs  below  were  defeated  in  their  ac- 
tion, are  the;following:  First.  An  Act  passed  Apr.  6, 
1813,  2  R.  L..  234,  which  enacts  that  no  person  un- 
authorized fay  law  shall  become  a  member  of  any 
association  for  the  purpose  of  issuing  notes,  etc..  or 
transacting  any  other  business,  which  incorporated 
banks  may  or  do  transact,  by  virtue  of  their  re- 
spective Acts  of  Incorporation ;  imposes  a  penalty 
of  $1.000.  and  declares  all  notes,  etc.,  given  to  such 
association  null  and  void ;  and  Second.  An  Act 
passed  Apr.  21, 1818,  Laws  of  1818,  p.  242,whlch  enacts 
that  It  shall  not  be  lawful  for  any  person,  associa- 
tion of  persons  or  body  corporate  to  keep  any  office 
of  deposit  for  the  purpose  of  discounting  promis- 
sory notes,  or  for  carrying  on  any  kind  of  banking 
business  or  operations  wnlch  Incorporated  banks 
are  authorized  by  law  to  carry  on,  or  issue  any  bills 
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tended  to  be  remedied,  to  wit:  preventing  bank- 
ing without  the  authority  of  the  Legislature  of 
this  State,  is  universal  in  its  application  within 
the  State,  and  without  exception,  unless  quali- 
fied by  the  same  power  which  enacted  it,  or  by 
some  other  paramount  law.  Such  is  not  the 
law  incorporating  this  Bank. 

Nor  can  I  assent  to  the  proposition  that  the 
injunction  of  the  4th  article,  sec.  1,  of  the  Con- 
stitution of  the  TJ.  S.,  imposes  upon  the  judi- 
cial tribunals  of  States  to  go  this  length  in  giv- 
ing full  faith  and  credit  to  the  public  Acts, 
28O*J  *etc.,  of  a  sister  State.  The  recognition 
of  foreign  corporations  in  courts  of  justice, 
when  pursuing  their  legal  rights  in  them,  rests 
upon  principles  very  different  from,  and  not 
analogous  to  that  contended  for.  The  right  to 
the  remedy  is  one  thing,  and  to  recover  anoth- 
er. The  right  to  sue  in  the  C.  P.  in  the  City  of 
N.  Y.  is  no  part  of  the  objection  of  the  defend- 
ant to  the  recovery.  I  can  view  this  transac- 
tion in  no  other  light  than  that  of  an  associa- 
tion of  persons  keeping  an  office  of  discount 
and  deposit,  issuing  paper  and  carrying  on 
banking  business  in  this  State,  without  any 
authority  of  law,  and  against  the  express  pro- 
visions of  the  Restraining  Act. 

But  it  is  said  that  the  incurring  the  penalty 
of  $1,000  is  the  only  consequence  of  a  violation 
of  the  Restraining  Act  of  1818,  and  that  the 
contract  may  be  enforced  as  valid ;  that  the 
transaction  is  only  malum  prohibitum,  and  not 
malum  in  se,  and  that  the  former  differs  from 
the  latter  in  this,  that  the  penalty  is  the  only 
punishment  of  consequence.  Castle's  case,  Cro. 
Jac.,  644,  and^&cv.  Wright,  1  Burr.,  543,  cited 
in  support  of  this  doctrine,  are  not  authorities 
to  the  extent  claimed;  they  establish  the  posi- 
tion, that  where  a  new  offense  is  created  by 
statute,  and  a  penalty  affixed,  the  punishment 
for  an  infraction  of  the  law  can  only  be  in  the 
mode  prescribed.  The  same  principle  is  recog- 
nized in  the  2  R.  S.,  696,  sec.  39.  Giving  full 
effect  to  this  principle,  the  civil  rights  and 
remedies  arising  out  of  the  inhibited  acts  are 
left  untouched,  and  I  apprehend  it  will  be 
found  that  so  far  as  these  are  concerned,  there 
is  no  distinction  between  an  act  malum  pro- 
hibitum and  malum  in  se.  Both  are  equally  for- 
bidden, and  unlawful ;  and  I  will  add,  both 
are  immoral,  and  cannot  be  the  foundation  of 
a  civil  right  that  will  be  enforced  in  a  court  of 
justice.  14  Johns. ,  273.  In  Thalhimer  v.  Brink- 
erhoff,  20  Johns.,  397,  Ch.  J.  Spencer  says:  "It 
is  a  fundamental  rule,  that  all  contracts  which 
have  for  their  object  anything  repugnant  to  the 
general  policy  of  the  law,  or  contrary  to  the 
provisions  of  a  statute,  are  void;  for  it  is  a  rule 


as  well  in  law  as  in  equity,  ex  turpi  contractu 
actio  non  oritur."  In  the  same  case,  Mr.  Jus- 
tice Wood  worth  says:  "  An  agreement  express- 
ly prohibited  by  statute,  must  necessarily  be 
considered  inoperative  and  void.  It  will  not  be 
seriously  urged,  that  the  party  is  subject  to  the 
penalty  *only,  and  that  the  courts  are  [*281 
bound  to  consider  the  contract  legal  and  valid." 
The  principle  had  before  been  avowed,  and  fre- 
quently enforced, that  an  action  in  affirmance  of 
an  illegal  contract,  the  object  of  which  was  to 
enforce  the  performance  of  an  engagement  pro- 
hibited by  law,  could  in  no  case  be  maintained. 
The  question  has  been  recently  fully  examined 
by  the  Supreme  Court  of  the  U.  S.,  Bank  of 
U.  S.  v.  Owens,  2  Pet.,  527,  and  in  which  the 
distinction  urged  by  the  plaintiffs,  so  far  as 
civil  rights  and  remedies  are  concerned,  is  re- 
pudiated as  unsound. 

It  is  said,  if  the  security  should  be  declared 
void,  still  the  plaintiffs  are  entitled  to  recover 
the  money  loaned,  under  the  common  counts. 
Whether  this  principle  is  applicable  at  all  to 
this  case,  I  will  not  stop  to  inquire,  for  there  is 
no  pretense  for  its  application  to  this  defend- 
ant, inasmuch  as  no  money  was  ever  loaned 
by  the  plaintiffs  to  him.  Utica  Ins.  Co.  v.  Cad- 
well,,  3  Wend.,  302. 

Judgment  affirmed. 

Distinguished— 36  N.  Y.,  58. 

Cited  in-14  Wend..  255  ;  15  Wend..  186;  20  Wend.. 
400 ;  25  Wend..  650 :  Hoffm.,  62 :  Clarke,  451 ;  4  N.  Y., 
481;  2Keyes,  118;  3  Abb.  App.  Dec.,  161;  10  Barb.. 
106;  17  Darb.,  404:  36  Barb..  215;  37  Barb..  299;  62 
Barb.,  407 ;  43  How.  Pr.,  185 ;  5  Sand..  416 ;  34  Super.. 
280 ;  4  Leg.  Obs.,  266 ;  13  Pet.,  596,  605 ;  3  Wood  &  M., 
488,  505 ;  7  Kan.,  165. 


WEBB  ET  TJX.  9.  ALEXANDER. 

Covenant  of  Quiet  Enjoyment — Entry  by  one 
Having  no  Lawful  Claim  at  Time  of  Convey- 
ance Does  not  Constitute  Breach — Evidence — 
Variance — Admissions  of  Agent  as  Evidence. 

An  action  of  covenant  will  not  lie  for  breach  of 
the  covenant  of  quiet  enjoyment,  although  the 
grantee  has  been  prosecuted  in  trespass  by  a  third 
person  claiming  title  and  a  recovery  had  against 
him,  unless  the  plaintiff  in  the  action  avers  and 
proves,  that  such  third  person,  before  or  at  the  date 
of  the  covenant,  had  lawful  title,  and  by  virtue 
thereof,  entered  and  ousted  the  plaintiff. 

A  record  of  a  judgment  stating  a  recovery  in  tres- 
pass for  $102.54  cannot  be  given  in  evidence  in  sup- 
port of  an  averment  in  an  action  for  breach  of  cove- 
nant for  quiet  enjoyment  that  the  recovery  was  $600. 

Where  it  is  sought  to  connect  a  suit  before  a  jus- 
tice, dismissed  by  reason  of  a  plea  of  title,  with  a 
suit  subsequently  prosecuted  for  the  same  cause  ia 
the  C.  P.,  the  written  proceedings  before  the  justice 
must  be  produced;  the  facts  cannot  be  established 
by  parol. 


or  promissory  notes  as  private  bankers,  unless 
thereun to  specially  authorized  by  law,  with  a  pro- 
viso, that  nothing  in  the  Act  contained  shall  be 
deemed  or  construed  to  abridge,  enlarge  or  in  any 
way  affect  any  rights  therefore  granted  by  law  to 
any  incorporated  company.  The  2d  section  of  this 
Act  enacts,  that  in  case  any  person  or  persons,  or 
body  corporate,  shall  contravene  the  Act,  every 
such  person  or  persons,  and  the  members  of  every 
such  Corporation  who  shall  either  directly  or  indi- 
rectly assent  thereto,  shall  for  every  offense  forfeit 
the  sum  of  $1,000,  to  be  sued  for,  etc.  In  this  Act 
there  is  no  clause  declaring  void  the  securities 
taken. 

The  counsel  for  the  plaintiffs  in  error  insisted  that 
those  Acts  of  our  Legislature  could  have  no  opera- 
tion upon  banking  incorporations  granted  in  other 
States  who  chose  to  carry  on  business  in  this  State ; 
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but  the  learned  and  ingenious  arguments  of  the 
counsel  are  not  given,  as  this  question  most  proba- 
bly will  not  arise  again  in  this  State  in  consequence 
of  the  provisions  or  the  Revised  Statutes,  by  which 
it  is  enacted  that  "  where,  by  the  laws  of  this  State, 
any  act  is  forbidden  to  be  done  by  any  corporation, 
or  by  any  association  of  individuals,  without  ex- 
press authority  by  law,  and  such  act  shall  have 
been  done  by  a  foreign  corporation  (such  corpora- 
tion), shall  not  be  authorized  to  maintain  any  ac- 
tion founded  upon  such  act,  or  upon  any  liability 
or  obligation,  express  or  implied,  arising  out  of,  or 
made  or  entered  into  in  consideration  of  such  act." 
2  R.  8.,  457.  sec.  2. 

NOTE,— Covenants.  1.  Warranty— Breach  of.  Z.  7m- 
pliefl.  See,  Vanderkarr  v.  Vanderkarr,  11  Johns. 
W2.note. 

133 


281 


SUPREME  COUKT,  STATE  OF  NEW  YOKK. 


The  admissions  of  an  agent  of  a  party  not  acting 
within  the  scope  of  his  authority,  are  inadmissible 
as  evidence;  the  agent  being  a  competent  witness, 
must  be  called  to  testify. 

Citations—  4  T.  R.,  617;  2  Johns.,  1;  3  Johns.,  471;  5 
Johns.,  120:  7  Johns.,  258;  11  Johns.,  122;  13  Johns., 
236;  2  Wend.,  565. 


was  an  action  of  covenant,  tried  at  the 
JL  Schoharie  Circuit,  in  Nov.,  1829,  before 
the  Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

282*]  *The  action  was  brought  for  the 
breach  of  a  covenant  contained  in  a  deed  of 
lands  conveyed  by  Maria  Alexander,  the  de- 
fendant, to  Lydia  Webb,  one  of  the  plaintiffs, 
bearing  date  Apr.  22,  1823,  granting  147  acres 
of  land  in  a  tract  called  Byrnes'  patent;  the 
consideration  expressed  in  the  deed  being  $185. 
The  covenant  was  that  the  grantor  would  war- 
rant and  defend  the  grantee  in  the  quiet  and 
peaceable  possession  of  the  premises,  against 
all  persons  lawfully  claiming  the  same.  The 
declaration  contained  two  counts;  in  the  first, 
after  setting  out  the  deed  and  the  covenant 
of  warranty  contained  therein,  the  plaintiffs 
averred  that  on  the  day  succeeding  the  date  of 
the  deed  they  entered  into  possession,  and  that 
afterwards,  on  the  same  day,  one  John  L.  Law- 
yer, with  force  and  arms,  etc.,  entered  upon 
the  same  premises,  <\nd  ejected,  expelled,  put 
out  and  amoved  them  from  the  possession  of 
70  acres,  part  of  the  premises  conveyed,  and 
kept  them  ejected,  etc.,  and  so  the  defendant 
had  not  kept  her  covenant,  etc.  In  the  second 
count  the  plaintiffs,  after  setting  forth  the  deed 
and  covenant,  and  averring  that  Apr.  27,1823. 
they  entered  into  possession  of  the  premises 
conveyed,  alleged  that  one  John.L.  Lawyer, 
lawfully  claiming  a  part,  to  wit:  47  acres,  as 
his  own,  afterwards,  to  wit:  on  the  same  day, 
etc.  ,  commenced  an  action  of  trespass  against 
David  Webb,  one  of  the  plaintiffs,  before  a 
justice  of  the  peace,  for  cutting  timber  and 
trees  on  a  part  of  the  premises  conveyed;  that 
Webb  appeared  to  the  suit,  and  pleaded  title; 
that  the  suit  before  the  justice  was  thereupon 
dismissed,  and  the  action  commenced  in  the 
C.  P.  of  Schoharie,  of  which  suit  the  defend- 
ant here  had  notice,  but  neglected  to  defend- 
the  same;  that  Lawyer  recovered  a  judgment 
for  $600  against  Webb,  for  cutting  the  trees, 
and  for  other  things  done  by  him  on  the  prem- 
ises, while  using  the  same  as  his  own  in  the 
right  of  his  wife,  in  the  ordinary  manner 
practiced  by  the  owners  of  farms,  and  for  the 
costs  of  such  suit,  and  so  the  defendant  had 
not  warranted  and  defended  the  premises  in  the 
quiet  and  peaceable  possession  of  the  plaintiffs, 
against  all  and  every  person  lawfully  claim- 
ing, etc.  The  defendant  put  in  a  plea  to  each 
count,  traversing  separately  each  fact  stated  in 
the  averments,  tendering  an  issue  to  the  coun- 
try, and  the  plaintiffs  joined  issue. 
283*1  *On  the  trial  of  the  cause,  it  was 
proved  that  31  acres  of  the  premises  conveyed 
were  in  an  adjoining  tract  called  Bouck's  pat- 
ent, and  not  in  Byrnes'  patent.  Shortly  after 
the  date  of  the  deed,  Webb  went  into  possession 
and  built  a  house  on  that  part  of  the  premises 
lying  in  Bouck's  patent.  In  May,  1825,  John 
L.  Lawyer  commenced  a  suit  against  him  be- 
fore a  Justice  of  the  peace;  who  testified  that 
the  suit  was  brought  for  trespassing  on  a  cer- 
tain piece  of  land;  that  Webb  appeared,  pleaded 
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title  and  entered  into  a  recognizance,  pursuant 
to  the  statute,  to  appear  in  the  C.  P.,  and  that 
thereupon  the  suit  was  dismissed.  This  evi- 
dence was  objected  to  on  the  ground  of  vari- 
ance from  the  declaration,  and  that  the  plea 
and  recognizance  ought  to  be  produced;  the 
objection  was  overruled.  The  plaintiffs  then 
produced  a  record  of  a  judgment  in  the  C.  P. 
of  Schoharie,  in  favor  of  John  L.  Lawyer 
against  Webb,  one  of  the  plaintiffs,  in  an  action 
of  trespass,  for  $45.06  damages  and  $57.58  costs, 
docketed  Feb.  15,  1826.  This  evidence  was  also 
objected  to,  on  the  ground  of  variance,  and  that 
the  suit  in  the  C.P.was  not  shown  to  be  a  con- 
tinuation of  the  suit  before  the  justice;  which 
objection  was  also  overruled.  In  proving  no- 
tice to  the  defendant  in  this  cause  of  the  suit 
by  Lawyer,  declarations  of  an  agent  of  the  de- 
fendant, who  said  he  had  no  authority  to  act 
in  that  particular,  were  received  in  evidence, 
though  objected  to,  but  notice  was  otherwise 
sufficiently  shown.  After  the  judgment  against 
him, Webb  quit  the  possession  of  the  premises; 
the  value  of  the  31  acres  was  proved  to  be  equal 
to  all  the  residue  of  the  premises  conveyed  by 
the  defendant.  On  the  part  of  the  defendant 
it  was  shown  that  Feb.  16,  1826,  Webb  and 
wife  conveyed,  by  quitclaim,  their  interest  in 
the  premises  for  the  consideration  of  $198;  the 
purchasers,  however,  set  up  no  claim  to  the  31 
acres,  and  Lawyer  took  possession  of  that  por- 
tion of  the  land.  The  jury,  in  their  estimate 
of  damages,  allowed  the  one  half  of  the  con- 
sideration money  paid  by  the  plaintiffs  and  the 
interest  of  the  same,  in  consequence  of  the  dis- 
turbance as  to  the  possession  of  the  31  acres, 
and  rendered  a  verdict  for  the  plaintiffs  for 
$277.70,  subject  to  the  opinion  of  this  court. 
The  defendant  now  moved  for  a  new  trial, and 
in  arrest  of  judgment. 

*Messrs. Hamilton  and  Goodyear,[*284 
for  defendant. 

Mr.  J.  O.  Morse,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ant contends  that  the  plaintiffs  are  not  entitled 
to  recover,  in  the  first  place,  because  the  dec- 
laration is  defective;  and  secondly,  because  the 
facts  do  not  warrant  a  recovery,  even  if  the 
declaration  was  sufficient. 

In  the  case  of  Foster  v.  Pierson,  4  T.  R.,617, 
the  declaration  was  for  a  breach  of  the  cove- 
nant of  quiet  enjoyment.  The  breach  was, that 
J.  B.  Pierson,  at  the  time  of  the  conveyance, 
had  lawful  right  and  title  to  the  premises,  and 
having  such  lawful  right,  entered  and  expelled 
the  plaintiff  from  the  possession.  The  defend- 
ant demurred  to  this  declaration,  and  showed 
for  cause:  1.  That  it  did  not  appear  that  J.  B. 
P.  had  established  or  shown  his  right  to  the 
premises;  and  2.  That  it  did  not  appear  that 
the  entry  of  J.  B.  P.  was  under  legal  process. 
Lord  Kenyon  held  the  declaration  good,  be- 
cause certain  to  a  common  intent;  for  it  stated, 
that  at  the  time  of  the  conveyance,  and  of  the 
eviction,  J.  B.  P.  had  lawful  right,  and  having 
such  lawful  right,  entered:  which  was  equiva- 
lent to  saying,  that  having  lawful  right,  he  en- 
tered; the  other  objection  was  waived.  The 
other  judges  agreed  that  it  was  equivalent  to 
saying  that  he  entered  by  lawful  title.  In 
Qreenby  v.  Wilcock*,  2  Johns.,  1,  it  was  objected 
to  the  declaration,  that  the  plaintiffs  omitted 
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to  state  the  manner  of  expulsion,  whether  by 
lawful  title  or  not;  and  the  whole  court  agreed 
that  the  manner  of  stating  the  eviction  was  bad. 
Spencer,  J.,  says:  "The  eviction  stated  in  the 
•declaration  does  not  appear,  nor  is  it  averred 
to  have  taken  place  by  process  of  law,  nor  that 
the  ouster  was  committed  by  any  person  hav- 
ing right  or  superior  title." 

In  Waldron  v.  M'Carty,  3  Johns.  ,471,  which 
was  an  action  fora  breach  of  the  covenant  for 
•quiet  enjoyment,  the  allegation  in  the  declara- 
tion was,  that  there  had  been  a  foreclosure  in 
chancery  upon  a  mortgage  older  than  the  con- 
veyance to  the  plaintiff,  and  the  plaintiff  was 
obliged  to  purchase  the  premises,  to  prevent 
being  ousted.  Spencer,  J.,  said:  "After  a  full 
285*]  *examination  of  the  cases,  we  do  not 
find  one  where  an  action  of  covenant  has  been 
brought  on  a  covenant  for  quiet  enjoyment,  in 
which  it  is  not  expressly  alleged  that  there  was 
;an  entry  and  expulsion  from  the  premises;  it  is 
not  enough  to  allege  a  lawful  title  superior  to 
the  one  conveyed;"  and  the  conclusion  was, 
that  the  covenant  for  quiet  enjoyment  is  not 
broken  by  any  other  acts  than  an  entry  and 
eviction,  or  a  disturbance  of  the  possession  it- 
self. In  Koriz  v.  Carpenter,  5  Johns.,  120,  the 
breach  of  the  covenant  was,  that  at  the  date  of 
the  deed  to  the  plaintiff,  and  long  before,  the 
premises  were  adversely,  by  lawful  title,  pos- 
sessed and  enjoyed  by  the  proprietors  of  the 
Hardenburgh  patent.  On  demurrer,  the  court 
said:  "It  appears  to  be  a  technical  rule,  that 
nothing  amounts  to  a  breach  of  this  covenant 
but  an  actual  eviction  or  disturbance  of  the 
possession  of  the  covenantee."  In  Kent  v. 
Welch,  7  Johns.,  258,  thecourtsaid:  "That be- 
fore there  can  be  any  remedy  upon  either  cove- 
nant (an  implied  warranty  or  an  express  war- 
ranty), there  must  be  a  lawful  eviction  averred 
and  shown."  In  Vanderkarr  v.  Vanderkarr,!! 
Johns.,  122,  the  court  say:  "It  is  a  well  settled 
rule,  that  under  a  covenant  of  warranty  the 
plaintiff  must  show  a  lawful  eviction,  in  order 
to  maintain  his  action." 

In  the  case  of  Kerr  v.  Shaw,  13  Johns.,  236, 
the  action  was  axsumpsit,  upon  an  agreement 
that  the  plaintiff  should  hold  peaceable  posses- 
sion of  a  certain  farm.  The  court  consider  it 
•equivalent  to  a  covenant  for  quiet  enjoyment, 
provided  a  consideration  had  been  stated  in  the 
written  agreement,  and  say,  "  this  covenant  is 
broken  only  by  an  eviction  or  actual  ouster  ;" 
.and  after  referring  to  the  cases  of  Waldron  v. 
M'Carty  and  Kortz  v.  Carpenter,  it  is  added  : 
4 'In  the  case  before  us  there  is  to  be  seen  a  judg- 
ment against  the  plaintiff,  and  nothing  wanting 
"but  a  writ  of  possession  to  constitute  a  breach 
of  the  promise.  But  this  being  a  technical  rule, 
applicable  to  this  covenant,  the  covenantee 
ought  not  to  stop  short  of  an  actual  ouster,  if 
he  means  to  rely  upon  his  covenant;  he  has  no 
right  to  make  any  compromise  until  an  actual 
breach  has  been  shown."  These  cases  have  re- 
•cently  been  adverted  to,  as  establishing  the  rule 
on  th|s  point.  Lansing  v.  VanAlstyne,  2  Wend., 
565. 

286*]  *From  this  review  of  the  cases,  it  is 
clear  that  the  first  count  in  the  declaration  is 
altogether  defective.  It  states  a  mere  trespass, 
and  contains  no  averment  that  Lawyer  had  title, 
or  entered  under  pretense  of  title.  The  second 
•count  is  also  defective;  it  states,  indeed,  that 
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Apr.  27,  1823,  Lawyer,  lawfully  claiming  47 
acres,  commenced  an  action,  but  it  does  not 
state  that  at  the  date  of  the  conveyance,  to  wit: 
Apr.  23,  Lawyer  had  any  claim,  and  non  con- 
stat  but  he  derived  title  from  the  plaintiffs  ;  it 
states  a  suit  and  recovery  in  the  C.  P.,  in  an  ac- 
tion of  trespass  against  the  plaintiff,  and  notice 
of  such  suit  to  the  defendant,  but  an  eviction 
in  terms  is  not  stated.  According  to  the  pre- 
ceding cases,  the  plaintiffs  should  have  averred 
that  Lawyer,  before,  or  at  the  date  of  the  cov- 
enant had  lawful  title,  and  by  virtue  of  that 
title  entered  and  ousted  the  plaintiffs  ;  or,  if 
they  chose  to  state  the  facts  specially,  they 
should  have  stated  all  that  would  be  necessary 
in  evidence  to  constitute  an  ouster.  And  ac- 
cording to  the  case  of  Kerr  v.  Shaw,  even  a 
judgment  in  ejectment  would  not  be  sufficient, 
without  likewise  showing  the  execution  of  a 
writ  of  possession  under  it.  Both  counts  of 
the  declaration  are,  therefore,  bad. 

The  Court,  however,  gave  leave  to  the 
plaintiffs  to  amend  their  declaration,  upon  pay- 
ment of  the  costs  of  such  amendment;  and  on 
the  case  made,  ordered  a  new  trial,  with  costs 
to  abide  the  event,  holding  that  the  judge  at 
the  circuit  erred  in  not  requiring  the  written 
proceedings  before  the  justice  to  be  produced; 
that  the  record  of  the  recovery  in  the  C.  P. 
ought  not  to  have  been  received,  because  vari- 
ant from  that  set  forth  in  the  declaration;  and 
that  the  declarations  of  the  agent  of  the  defend- 
ant, not  acting  within  the  scope  of  his  author- 
ity, were  inadmissible,  inasmuch  as  he  was  a 
competent  witness,  and  ought  to  have  been 
called;  and  in  answer  to  an  objection,  that  the 
jury  erred  in  allowing,  in  their  estimate  of  dam- 
ages, the  one  half  of  the  consideration  money, 
when  it  appeared  that  the  plaintiffs  were  dis- 
turbed in  the  possession  of  but  31  out  of  147 
acres  of  land,  the  court  were  of  opinion  that 
the  jury  did  right,  inasmuch  as  it  appeared  that 
the  31  acres  were  equal  in  value  to  the  residue 
of  *the  land  conveyed,  and  as  the  in-  [*287 
creased  price  obtained  by  the  plaintiffs  on  the 
sale  of  their  interest  in  the  land  might  have  been 
owing  to  a  rise  in  the  value  of  the  property, or 
to  the  fact  of  improvements  made  by  the  plaint- 
iffs. 

Cited  in-21  Wend..  123;  2  Hill.  Ill;  4  Hill,  644;  5 
Hill,  601 ;  H.  &  D.,  179  ;  65  N.  Y.,  512  ;  5  Lans.,  199 ;  6 
Barb.,  170;  IDuer,  196;  4.  E.  D.  S.,  166;  25  Minn., 
528-541. 


SANDERS  v.  BETTS. 

Covenant  of  Warranty — Rejection  of  Repugnant 
Terms. 

In  a  covenant  of  warranty  in  a  deed  of  lands,  where 
the  grantor  covenants  to  warrant  the  premises 
against  himself,  his  heirs,  etc.,  and  against  all  and 
every  other  person  or  persons  claiming  or  to  claim 
the  said  premises,  or  any  part  thereof,  from  and  un- 
der him  the  said  party  of  the  second  part,the  words, 
"the  said  party  of  the  second  part,"  will  be  rejected 
as  repugnant . 

Citations-Shep.  Touch.,  87,  88, 166. 167, 168 ;  3  Cai., 
417 ;  1  Wend.,  231,  397. 

TkEMURRER  to  declaration.  The  suit  is  for 
JL)  the  breach  of  a  covenant  of  warranty,  con- 
tained in  a  deed  of  land  conveyed  by  the  de- 
fendant to  the  plaintiff.  The  covenant  is  in 
these  words:  "  And  the  said  party  of  the  first 
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part,  for  himself,  his  heirs,  etc..  doth  covenant, 
grant,  bargain,  promise  and  agree  to,  and  with 
the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  forever  warrant  and  defend  the 
above  bargained  premises,  and  every  part  and 
parcel  thereof,  now  being  in  the  quiet  and 
peaceable  possession  of  the  said  party  of  the 
second  part,  against  the  said  party  of  the  first 
part,  his  heirs,  etc.,  and  against  all  and  every 
other  person  or  persons  claiming  or  to  claim 
the  said  premises  or  any  part  thereof,  from  and 
under  him,  the  said  party  of  the  second  part." 
The  declaration  contains  two  counts  :  in  the 
first,  the  covenant  is  stated  as  a  general  cove 
nant  of  warranty  against  the  grantor,  his  heirs, 
etc. ,  and  all  and  every  other  person  or  persons 
claiming  or  to  claim  the  bargained  premises. 
In  the  second,  it  is  stated  as  a  covenant  against 
the  grantor,  his  heirs,  etc. ,  and  against  all  and 
every  other  person  or  persons  claiming  or  to 
claim  the  premises  from  and  under  him,  the 
grantee.  The  defendant  demurred. 

Mr.  J.  Clapp,  for  defendant. 

Mr.  J.  C.  Clark,  for  plaintiff. 

288*J     *By  tfie  Court,  Sutherland,  J.   The 

case  depends  upon  the  true  construction  of  the 
defendant's  covenant.  The  plaintiff  contends 
that  it  is  a  general  covenant  of  warranty  ;  the 
defendant,  that  it  is  a  covenant  merely  against 
his  acts,  and  the  acts  of  those  claiming  or  de- 
riving title  under  him.  It  is  in  these  words  : 
"And  the  said  party  of  the  first  part,  for  him- 
self, his  heirs,  etc.,  doth  covenant,  grant,  bar- 
gain, promise  and  agree,  to  and  with  the  said 
party  of  the  second  part,  his  heirs,  etc.,  to  for- 
ever warrant  and  defend  the  above  bargained 
premises,  and  every  part  and  parcel  thereof, 
now  being,  etc.,  against  the  said  party  of  the 
first  part,  his  heirs,  executors,  administrators 
and  assigns,and  against  all  and  every  other  per- 
son or  persons  claiming  or  to  claim  the  said 
premises  or  any  part  thereof,  from  and  under 
him  the  said  party  of  the  second  part.  In  wit- 
ness whereof,"  etc.  The  plaintiff,  in  his  con- 
struction of  the  covenant,  rejects  the  words, 
"from  and  under  him,  the  said  party  of  the 
second  part,"  as  being  repugnant  to  the  pre- 
ceding matter.  The  defendant,  on  the  con- 
trary, contends  that  "second"  is  used  by  mis- 
take for  "first,"  and  that  it  was  obviously  the 
intention  of  the  parties  to  make  it  a  limited, and 
not  a  general  covenant  ;  the  latter  appears  to 
me  to  be  the  legal  effect  and  construction  of  the 
instrument.  The  grantor  certainly  did  not  in- 
tend to  protect  the  grantee  against  an  eviction 
by  persons  claiming  under  the  grantee  himself: 
this  is  an  absurdity  which  is  not  to  be  supposed. 
If  the  word  "second"  had  been  omitted,  and 
none  other  substituted  in  its  place,  there  can 
be  no  question,  that  in  construing  the  cove- 
nant, the  word  "first"  would  be  implied  or  un- 
derstood, because  such  would  appear  to  have 
been  the  intention  of  the  parties.  The  word 
"second,"  therefore,  may  be  rejected  as  repug- 
nant. In  truth,  "the  said  party  of  the  second 
part"  is  mere  surplusage  and  tautology.  The 
covenant  was  complete  without  those  words. 
Rejecting  them,  we  leave  a  limited  covenant, 
clearly  and  technically  expressed;  and  the  rule 
in  the  construction  of  all  instruments  is  to  give 
effect  to  all  the  words  used,  if  practicable  ;  to 
reject  only  such  as  are  senseless  or  repugnanfc 
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We  have  no  right,  therefore,  to  reject  the  words 
"from  and  under  him;"  and  retaining  them 
and  rejecting  all  that  follows,  the  legal  effect 
is  the  same  as  though  the  word  "first"  had  been 
inserted  instead  of  "second.  *The  fol-  [*28t> 
lowing  authorities  will  be  found  to  embrace 
the  general  principles  applicable  to  cases  like 
this:  Touch.,  87,  88,  166-168;  3  Cai.,  417;  1 
Wend.,  231,  397.  The  plaintiff,  therefore,  has 
mistaken  the  legal  character  and  effect  of  the 
covenant,  and  both  counts  of  his  declaration, 
are  radically  bad. 

Judgment  for  defendant  on  demurrer. 

Cited  in— 2  Sweeny,  744 ;  42  Super.,  279. 


BAILEY  &  REMSEN  «.  BALDWIN. 

Pi-omissory  Note — Acceptance  of  Collateral  Se- 
curity after  Due. 

The  acceptance  by  the  holders  of  a  note  overdue, 
of  the  note  of  a  third  person,  payable  at  a  future 
day,  as  collateral  security  on  the  terms  that  such 
acceptance  should  not  prejudice  their  claim  against 
the  drawer  and  indorser  of  the  principal  note,  nor 
prevent  a  suit  if  ordered  by  the  indorser,  is  not  such 
an  agreement  to  give  time  to  the  maker  as  dis- 
charges the  indorser. 

Citation— Chit.,  Bills,  372. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  June,  1829,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  suit  was  against  the  defendant  as  the  in- 
dorser of  a  promissory  note  given  by  one  L. 
Badger  for  $646.82,  dated  Aug.  1,  1827,  paya- 
ble 4  months  after  date.  The  necessary  steps- 
were  taken  to  charge  the  defendant  as  indorser. 
The  defendant,  on  his  part,  gave  in  evidence 
an  instrument  signed  by  the  plaintiffs,  bearing 
date  Jan.  16, 1828,  in  which  they  acknowledged 
to  have  received  from  one  F.  A.  Stuart  his 
noted,  dated  Dec.  31.  1827,  at  60  days  for  $550, 
which  when  paid  was  to  apply  to  the  payment 
of  the  note  in  question,  and  concluding  as  fol- 
lows :  ' '  which  note  (that  is,  the  note  from  Bad- 
ger to  Baldwin)  has  been  regularly  protested 
for  non-payment,  and  our  taking  the  above 
note  from  said  Stuart  is  not  to  prejudice  our 
claim  against  the  drawer  and  indorser  of  the 
above  note  of  said  Badger's,  nor  prevent  a  suit 
being  commenced,  if  ordered  by  said  Bald- 
win. '  The  defendant  also  gave  evidence  of 
other  negotiations  between  Stuart  and  the 
plaintiffs,  which  he  insisted  amounted  to  a 
satisfaction  of  the  note  in  question.  The  judge 
charged  the  *jury  that  the  receipt  of  [*29O 
Jan.  16,  1828,  amounted  to  a  stipulation  by  the 
plaintiffs  not  to  sue  Badger,  unless  directed  by 
the  indorser,  until  the  time  of  payment  of  the 
collateral  securities  arrived;  and  that  the  plaint- 
iffs, by  the  terms  of  the  receipt,  had  agreed  to- 
give  the  drawer  time,  and  that  the  indorser 
was  thereby  discharged ;  and  as  to  the  question 
of  satisfaction,  he  submitted  it  to  the  consider- 
ation of  the  jury,  who  found  a  verdict  f8r  the 
defendant.  The  plaintiffs  moved  to  set  aside 
the  verdict. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  W.  Mulock,  for  the  defendant. 

By  the  Court,  Nelson,  J.     If  a  holder  of  a 
note  overdue,  by  a  valid  agreement  with  the 
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maker,  gives  time  for  the  payment,  this  is  an 
interference  with  the  rights  of  the  indorser  by 
increasing  his  hazard,  and  as  a  just  conse- 
quence, operates  to  discharge  him.  Mr.  Chitty 
says  :  "The  holder  must  not  so  agree  to  give 
time  to  the  acceptor  so  as  to  preclude  himself 
from  suing  him,  and  thereby  suspend  his  rem- 
edy in  prejudice  of  the  drawer  or  indorser." 
Chit.,  Bills,  372.  The  above  principle  cannot 
be  applied  to  the  agreement  in  this  case,  for 
the  rights  of  the  indorser  are  therein  specific- 
ally reserved,  no  doubt  from  a  knowledge  of 
the  rule.  There  was  no  time  when,  had  the 
defendant  taken  up  the  note,  he  could  not 
have  had  immediate  recourse  to  the  maker, 
and  beyond  this,  his  rights  are  not  concerned. 

It  was  earnestly  contended  that  the  defend- 
ant had,  in  fact,  suffered  loss  by  means  of  the 
delay  by  the  plaintiffs  ;  admitting  it  to  be  so, 
a  consequence  that  might  happen  without  any 
agreement  to  delay,  this  affords  no  ground  to 
exonerate  the  indorser  from  liability.  He  should 
have  taken  up  the  note  at  maturity,  and  then 
the  collection  of  it  from  the  maker  would  have 
been  subject  to  his  own  discretion.  It  is  giv- 
ing time  to  the  maker  by  an  agreement  bind- 
ing in  law,  by  which  the  holder  is  precluded 
from  suing  without  regard  to  actual  loss,  that 
discharges  the  indorser,  and  whether  he  sus- 
tained loss  or  not,  is  never  a  subject  of  legiti- 
291*]  mate  examination.  The  judge,  there- 
fore, erred  in  advising  the  jury  that  the  plaint- 
iffs by  the  terms  of  the  receipt  had  given  time 
to  the  maker  and,  therefore,  discharged  the  de- 
fendant, within  the  meaning  of  the  rule  of  law 
above  noticed. 

A  question  of  satisfaction  of  the  note  was 
submitted  to  the  jury,  but  is  unnecessary  to 
be  considered,  as  the  error  in  the  first  point 
can  be  corrected  only  by  a  new  trial.  What- 
ever opinion  the  jury  might  entertain  as  to  the 
question  of  satisfaction  under  the  direction 
given  to  them,  they  were  bound  to  find  for  the 
defendant. 

New  trial  granted. 

Cited  in— 10  Wend.,  377;  13  Wend.,  376;  39  Barb.,  613. 


FLEET  9.  YOUNGS. 

Action  before  Justice  for  Obstructing  Highway- 
Pica  of  Title — Jurisdiction — Action  for  Pen- 
ally Lies,  when — Notice —  Warning. 

A  plea  of  title  put  in  in  a  justice's  court,  and  a 
compliance  with  the  requirements  of  the  statute  in 
such  cases,  does  not  oust  the  justice  of  jurisdiction, 
in  an  action  of  debt  for  a  penalty  for  not  removing 
an  obstruction  in  a  highway. 

It  is  the  duty  of  the  Justice  to  decide  whether  such 
plea,  when  put  in,  is  appropriate  to  the  action  pros- 
ecuted before  him. 

An  action  for  the  penalty  given  by  the  "  Act  to 
Regulate  Highways  in  the  Counties  of  Suffolk, 
Queens  and  Kings,"  for  not  removing  an  obstruc- 
tion in  a  highway,  lies  as  well  after  a  decision  by 
judges  upon  an  appeal,  where  the  same  is  adopted 
and  acted  upon  by  the  Commissioners  of  Highways, 
as  upon  the  decision  unappealed  from  of  the  Com- 
missioners themselves. 

Where  a  penalty  is  given  for  omitting  to  remove 
an  obstruction  within  the  time  of  20  days  after  no- 
tice from  the  Commissioners,  and  being  warned 
thereunto  by  the  overseer,  and  a  like  penalty  is  im- 
posed for  every  eight  days  such  obstruction  shall 
afterwards  remain  unremoved,  both  penalties  are 
incurred  at  the  end  of  28  days  after  warning,  al- 
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though  the  warning  be  not  given  until  9  months 
after  notice  from  the  Commissioners. 

Citations— 6  Wend.,  634 ;  2  Wend.,  263 :  2  R.  L.,  277, 
278 ;  2  Cai.,  179. 

ERROR  on  certiarari.  Youngs,  as  an  Over- 
seer of  Highways  of  the  Town  of  Oyster 
Bay,  commenced  a  suit  before  a  justice  of  the 
peace  against  Fleet  for  obstructing  a  highway. 
In  his  declaration  he  stated  that  Aug.  11, 1826, 
the  Commissioners  of  Highways  of  Oyster  Bay, 
upon  view  of  a  certain  road,  did  find  that  a 
part  of  it  leading  along  and  adjoining  the 
lands  of  the  defendant  had  been  and  was  less- 
ened, and  obstructed  by  means  of  a  fence  of 
the  defendant,  and  proceeded  *to  open  [*292 
such  road  to  the  width  mentioned  in  the  orig- 
inal record  thereof,  and  affixed  certain  bound- 
aries and  monuments  on  the  lands  inclosed  by 
such  fence,  designating  the  bounds  back  to 
which  the  fence  should  be  removed,  so  that 
the  road  should  be  4  rods  wide — its  original 
width  ;  that  the  defendant  appealed  from  the 
decision  of  the  Commissioners  to  three  of  the 
judges  of  the  Court  of  C.  P.  of  the  County  of 
Queens,  who,  Mar.  17, 1827,  made  some  altera- 
tions, but  fixed  a  line  to  which  the  fence  ought 
to  have  been  removed  back,  off  and  from  the 
road,  referring  to  the  boundaries  and  monu- 
ments fixed  by  the  Commissioners  ;  that  after 
the  alteration  and  establishment  by  the  judges 
of  the  road,  the  Commissioners,  July  26,  1828, 
gave  information  thereof  to  the  defendant, 
and  notified  and  directed  him  to  cause  his 
fence  standing  on  the  road  to  be  removed  off 
and  from  the  road,  according  to  the  designa- 
tion and  establishment  of  the  road  by  the 
judges,  within  20  days  from  Aug.  1,  then  next, 
and  that  May  12,  1829,  the  plaintiff,  as  over- 
seer, warned  the  defendant  to  cause  the  fence 
to  be  removed  off  of  the  highway  according  to 
the  designation  and  establishment  of  the  judges. 
The  plaintiff  then  averred  that  the  defendant 
did  not  within  20  days  after  such  notice  by  the 
Commissioners,  and  being  warned  by  the  de- 
fendant, cause  such  obstruction  to  be  removed, 
but  that  the  obstruction  remained  unremoved 
8  days  after  the  expiration  of  the  said  20  days, 
and  that  the  defendant  had  not  removed  the 
obstruction,  but  had'wholly  refused,  etc.;  by 
means  whereof,  and  by  force  of  the  2d  section 
of  the  Act,  entitled  "An  Act  to  Regulate  High- 
ways in  the  Counties  of  Suffolk,  Queens  and 
Kings,"  an  action  had  accrued  to  the  plaintiff 
to  demand  and  have  of  the  defendant  the  sum 
of  $10  ;  concluding  in  the  usual  form  of  a  dec- 
laration in  debt  for  a  penalty.  The  defendant 
being  called  on  for  an  answer  to  the  declara- 
tion, put  in  a  plea  of  title,  alleging  that  the 
close  in  the  declaration  mentioned  alleged  to- 
be  an  encroachment  upon,  and  an  obstruction 
of  the  highway,  was  the  close,  soil  and  free- 
hold of  the  defendant,  exclusive  of  the  high- 
way, and  not  any  part  or  parcel  of  the  high- 
way, wherefore,  etc.,  and  offered  a  recogni- 
zance to  appear  in  a  suit  to  be  commenced 
against  him  in  the  C.  P.  The*plaint-  [*293 
iff  objected  to  the  plea  being  received,  because 
the  title  of  land  did  not  and  could  not  in  any- 
wise come  in  question  in  that  action,  for  that 
the  declaration  affirmed  the  title  to  be  in  the 
defendant.  The  justice  rejected  and  overruled 
the  plea,  and  no  objection  being  made  by  the 
defendant,  the  plaintiff  proceeded  to  examine 
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his  witnesses,  and  exhibit  his  proofs  in  support 
of  his  declaration. 

The  road  in  question  was  laid  out  in  1746, 
and  it  was  proved  that  according  to  the  origi- 
nal survey,  it  was  4  rods  wide  where  it  led  by 
and  along  the  defendant's  land.  On  Aug.  11, 
1826,  the  Commissioners  of  Highways  of  the 
Town  of  Oyster  Bay  viewed  the  road,  and 
found  the  defendant's  fence,  for  about  20 
rods  in  extent,  encroaching  on  the  road ; 
they  went  into  his  fields  and  fixed  monuments 
back  to  which  the  fence  should  be  removed. 
The  defendant  appealed  to  three  judges  of 
Queens,  who,  Mar.  17,  1827,  after  making 
some  slight  alterations  in  the  monuments  fixed 
by  the  Commissioners,  established  the  road, 
and  directed  the  owners  of  lands  through  which 
the  same  passed  to  set  their  fences  according 
to  the  line  established  by  them.  On  July  26, 

1828,  the  Commissioners  of  Highways  notified 
and  directed  the  defendant  to  remove  his  fence 
according  to  the  designation  and  establishment 
of  the  highway  by  the  judges,  within  20  days 
from  Aug.  1,  then  next,  and  May  12,  1829,  the 
plaintiff,  as  overseer,  served  a  warning  on  the 
defendant,  to  remove  his  fence  according  to 
the  designation  and  establishment  of  the  road 
by  the  judges  on  his  appeal,    and  June  12, 

1829,  this  suit  was  commenced.     The  justice 
returned  that  no  issue,  either  in  law  or  in  fact, 
was  joined  between  the  parties  before  him,  but 
that  the  defendant  attended  during  the  hear- 
ing of  the  proofs  and  allegations,  cross-exam- 
ined the  witnesses,  and  commented  on  the  tes- 
timony, and  that  during  the  hearing  the  plaint- 
iff admitted  that  the  title  to  the  lands  on  which 
the  fence  stood  was  in  the  defendant,  subject, 
however,   to  the  easement  or  right  of  way 
claimed  by  the  plaintiff.  The  justice  rendered 
a  judgment  in  favor  of  the  plaintiff  for  $10 
debt  and  the  costs  of  the  suit.     The  defendant 
appealed  to  the  C.  P.,  but  subsequently  gave 
notice  that  the  appeal  would  not  be  prosecuted 
and  sued  out  a  certiorari. 

294*]  *Mr.  W.  T.  M'Coun,  for  plaintiff 
in  error.  The  justice  had  no  right  to  reject  or 
overrule  the  plea  of  title  ;  the  case  of  The  Peo- 
ple v.  Onondaga  C.  P.,  2  Wend.,  263,  is  entire- 
ly decisive  upon  this  point.  The  plea  is,  that 
the  close,  etc.,  was  the  close,  soil  and  freehold 
of  the  defendant,  exclusive  of  the  highway, 
presenting  the  question  whether  the  locus  in 
quo  was  high  way  or  not  highway,  and  thus  in- 
volving an  inquiry  into  or  concerning  title. 
Besides,  the  justice  has  no  authority  to  deter- 
mine that  title  cannot  come  in  question  when 
such  plea  is  interposed  ;  if  he  could  properly 
<io  so  in  this  case,  he  may  do  the  same  in  every 
action  of  trespass,  by  determining  that  title 
cannot  come  in  question  in  the  given  case  be- 
fore him.  The  only  safe  rule  on  this  subject 
is,  to  consider  the  justice  as  ousted  of  jurisdic- 
tion whenever  the  plea  of  title  is  interposed, 
and  the  requisitions  of  the  statute  on  that  sub- 
ject complied  with. 

The  case  is  not  within  the  letter  or  meaning 
of  the  Act  under  which  the  suit  was  brought. 
The  penalty  is  given  for  not  removing  a  fence 
in  pursuance  of  a  decision  of  Commissioners 
of  Highways,  that  there  has  been  an  encroach- 
ment, 2  R.  L.,  305  ;  not  when  the  decision  is 
made  by  iudges  on  appeal,  who  alter  the  road 
and  establish  it  differently  from  what  it  was 
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established  by  the  Commissioners.  In  such  a 
case  no  penalty  is  prescribed,  and  none  can  be 
raised  by  implication.  2  Johns.,  379;  13  Id., 
428.  It  is  a  casus  omissus. 

No  penalty  has  been  incurred.  The  statute 
gives  the  penalty,  if  the  party  offending  does 
not  cause  the  obstruction  to  be  removed  with- 
in 20  days  after  notice  from  the  Commission- 
ers, and  being  warned  thereunto  by  the  over- 
seer— the  notice  and  warning  must  be  simul- 
taneous and  concurrent  acts.  Here  the  notice 
was  in  July,  1828,  and  the  warning  in  May, 
1829,  and  yet  the  penalty  is  claimed  for  not 
removing  the  fence  within  20  days  after  such 
notice  by  the  Commissioners, and  being  warned 
by  the  overseer,  although  the  warning  was  not 
given  until  9  months  after  the  expiration  of  the 
20  days.  Between  the  notice  and  the  warning 
the  defendant  may  have  removed  his  fence,  or 
it  may  have  become  unnecessary,  by  some 
other  alteration  of  the  road.  A  penal  statute 
is  not  to  be  extended  by  an  equitable  construc- 
tion to  meet  the  case.  6  Cow.,  567  ;  7  Id., 
252.  Again  ;  the  penalty  given  is  $5,  and  the 
like  sum  *for  every  eight  days  such  [*295 
obstruction  shall  afterwards  ;  that  is,  after  no- 
tice, remain  unremoved.  These  eight  days 
must  be  the  next  succeeding  eight  days  after 
the  twenty  ;  for  ommission  during  that  time, 
a  party  forfeits  $5  ;  and  he  also  forfeits  $5  for 
not  removing  within  the  20  days  ;  for  both  of- 
fenses judgment  was  given,  although  there 
was  no  warning  until  after  the  20  days. 

Mr.  D.  S.  Jones,  for  defendant  in  error. 
The  plea  of  title  in  this  case  was  an  utter  nul- 
lity. The  plaintiff  admitted  that  the  defend- 
ant was  the  owner  of  the  land. over  which  the 
road  passed,  but  urged  that  such  ownership 
was  no  defense  to  the  action.  The  jurisdic- 
tion of  the  justice  is  ousted  in  all  actions  where- 
in the  title  to  land  in  anywise  comes  in  ques- 
tion ;  but  is  it  not  the  province  and  duty  of  the 
justice  to  decide  whether  in  a  particular  action 
the  title  to  land  can  come  in  question  ?  Ought 
a  justice  to  receive  a  plea  of  title  and  dismiss 
the  suit,  where  the  action  is  asusmpsit,  debt,  or 
bond  for  payment  of  money,  or  debt  for  a  pen- 
alty, under  the  Act  to  Regulate  Inns  and  Tav- 
erns ?  If  in  any  case  a  justice  may  reject 
such  plea  as  inappropriate,  it  follows  he  has  a 
right  in  every  case  to  decide  whether  the  plea 
is  rightly  interposed.  Admitting  the  form  of 
the  plea  to  present  the  question  whether  the 
locus  in  quo  was  highway  or  not,  still  the  title 
to  the  land  was  not  involved.  An  inquiry 
whether  the  locus  was  highway  or  not,  would 
properly  arise  under  the  plea  of  nil  debet,  and 
though  inartificially  drawn  for  that  purpose, 
that  inquiry  might  have  been  gone  into  under 
the  plea  interposed,  but  that  was  not  asked  ; 
it  was  insisted  that  the  suit  should  be  dis- 
missed. That  the  plea  in  this  case  was  prop- 
erly rejected,  is  further  manifest  from  the  pro- 
visions of  the  statute,  which  contemplates  only 
suits  for  the  recovery  of  damages.  Laws  of 
1818,  p.  283,  sec.  9.  Besides  the  defendant 
here  must  be  considered  as  having  assented  to 
the  proceedings  after  the  rejection  of  his  plea 
of  title  by  cross-examining  the  witnesses  and 
commenting  on  their  testimony.  The  case  of 
People  v.  Onondaga  C.  P.,  ought  not  to  be  con- 
sidered as  conclusive  of  this  question  ;  the 
plea  of  title  there  was  received  without  objec- 
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tion  ;  its  validity  was  not  questioned,  and  it 
appears  to  have  been  merely  a  question  of 
costs  ;  the  grave  question  here  presented  was 
not  considered. 

296*]  *If  it  be  admitted  that  this  case  is 
not  precisely  within  the  letter  of  the  statute, 
as  contended  on  the  other  side,  it  by  no  means 
follows  that  it  is  not  within  its  meaning.  A 
case  not  within  the  letter  of  the  statute  maybe 
held  to  be  within  the  meaning,  because  it  is 
within  the  mischief  for  which  a  remedy  is  pro- 
vided ;  and  statutes  in  which  the  public  are 
interested,  should  be  so  construed  that  they 
may  be  effectual.  Bac.  Abr.,  tit.  Statute  I., 
48  and  66  ;  and  although  it  be  the  general  rule 
that  penal  statutes  should  be  construed  strict- 
ly, yet,  even  in  the  construction  of  these,  the 
intentions  of  the  -legislators  ought  to  be  re- 
garded. 3  Co.,  7;  Plowd.,  10,  30;  11  Co., 
34  :  10  Mod.,  282  ;  13  Johns.,  497  ;  Bac.  Abr., 
tit.  Statute  I.,  49.  The  intent  of  the  statute 
here  is  to  prevent  encroachments  upon  high- 
ways, and  the  penalty  attaches,  if  the  obstruc- 
tion be  not  removed,  whether  it  be  decided  to 
exist  by  the  unappealed  decision  of  the  Com- 
missioners, or  by  their  decision  and  a  subse- 
quent ratification  or  modification  by  the  judges. 
There  is  nothing  in  the  statute  requiring  the 
notice  and  warning  to  be  simultaneous  or  con- 
current acts.  There  is  no  absurdity  in  the 
case  ;  the  warning  given  in  1829  was  not  to  re- 
move the  fence  within  20  days  after  Aug.  1, 
1828,  which  indeed  would  have  been  absurd, 
but  general,  to  remove  the  fence.  The  decla- 
ration is  sufficiently  explicit,  within  the  rules 
applicable  to  pleadings  in  justice's  courts,  and 
by  rejecting  the  words  "that  the  obstruction 
remained  unremoved  eight  days  after  the  ex- 
piration of  the  said  twenty  days,  and,"  as  sur- 
plusage, the  objection  of  the  defendant  that  a 
penalty  is  claimed  previous  to  the  warning  is 
obviated.  The  case  then  will  stand  thus  :  the 
firs*  penalty  attached  immediately  after  the 
waming;  that  is,  May  13,  1829,  and  eight  days 
afterwards,  viz.:  May  21,  the  second  penalty 
attached,  and  June  11,  the  suit  was  brought. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff in  error  contends  that  the  judgment  should 
be  reversed,  because :  1.  The  justice  was 
ousted  of  jurisdiction  by  the  plea  of  title  ;  2. 
That  the  case  is  not  within  the  2d  section  of  the 
Act  under  which  the  suit  was  brought ;  and 
3.  If  within  the  Act,  that  the  declaration  does 
not  show  any  penalty  incurred. 
297*]  *So  much  of  the  2d  section  as  it  is 
material  to  state,  is  in  substance  as  follows  : 
That  if  the  Commissioners  find  any  of  the  roads 
lessened,  obstructed  or  blocked  up,  they  may 
open  the  same  to  such  width  as  is  mentioned 
iu  the  record  of  such  road  ;  that  if  such  road 
happen  to  run  on  the  line  between  two  persons, 
and  a  dispute  arise  as  to  which  of  them  has 
encroached,  the  Commissioners  shall,  after  be- 
ing sworn,  hear  their  allegations,  and  give 
judgment  thereon,  and  direct  the  person  en- 
croaching to  remove  his  fence  ;  and  the  Com- 
missioners, or  a  majority  of  them,  after  mak- 
ing such  decision,  and  committing  the  same  to 
writing,  etc.,  shall  give  information  to  the  per- 
son encroaching,  and  if  he  does  not  cause  such 
obstruction  to  be  removed  within  20  days  after 
such  notice,  and  being  warned  by  the  overseer 
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of  the  district,  he  shall  forfeit  $5,  and  the  like 
sum  for  every  8  days  such  obstruction  shall  re- 
main, to  be  recovered  with  costs  by  the  over- 
seer. The  5th  section  provides  that  whenever 
any  person  shall  conceive  himself  aggrieved  by 
the  Commissioners  in  any  determination  made 
by  them,  either  in  laying  out  or  altering  any 
such  road, or  regulating  any  such  public  landing 
or  watering  place.it  shall  be  lawful  for  such  per- 
son to  appeal  to  three  of  the  judges  of  the  C. 
P.,  who  shall  convene  and  decide  such  appeal, 
and  their  decision  shall  be  conclusive,  etc. 

The  objection  is.  that  the  case  now  before 
the  court  is  not  within  the  Act,  because  the 
decision  attempted  to  be  enforced  is  not  the 
decision  of  the  Commissioners,  but  ot  the 
judges.  The  facts  are,  that  Aug.  11,  1826,the 
Commissioners  surveyed  the  road  and  deter- 
mined that  the  fences  of  the  plaintiff  in  error 
were  an  obstruction  ;  they  stuck  stakes  within 
his  lot,  where  the  fences  should  be  removed  ; 
an  appeal  was  made  to  the  judges,  who  con- 
vened, and  Mar.  27,  1827,  modified  the  deter- 
mination, by  altering  the  stakes  placed  by  the 
Commissioners,  but  deciding  as  the  Commis- 
sioners did.  that  the  fence  was  an  obstruction, 
not  in  terms,  but  by  the  manner  of  altering  the 
decision  of  the  Commissioners.  On  July  21, 
1828,  the  Commissioners  recognized  the  decis- 
ion of  the  judges  as  the  final  settlement  as  to 
where  the  fence  should  be,  and  required  the 
plaintiff  in  error  to  move  his  fence  accordingly, 
within  20  days  from  Aug.  1,  then  next.  On 
*May  12,  1829,  the  defendant  in  error,  [*298 
who  was  overseer  of  highways,  warned  the 
plaintiff  in  error  to  remove  his  fences  according 
to  the  establishment  of  the  judges. 

It  may  well  be  doubted  whether  this  was  a 
proper  case  for  an  appeal  to  the  judges.  In 
terms,  the  appeal  is  allowed  from  any  deter- 
mination of  the  Commissioners  in  laying  out  or 
altering  roads,  or  regulating  any  public  land- 
ing or  watering  place,  not  from  a  decision  as 
to  an  encroachment ;  but  if  it  be  conceded  that 
the  appeal  was  well  brought,  when  the  decis- 
ion was  made,  it  was  virtually  the  decision  of 
the  Commissioners  of  highways;  for  the  judges 
act  not  in  their  judicial  capacity.but  as  appellate 
commissioners.  The  Commissioners  consid- 
ered the  decision  of  the  judges  as  their  own, 
and  to  be  enforced  by  them,  and  hence  gave 
notice  accordingly.  Case  v.  Thompson,  6  Wend., 
634. 

It  is  objected  that  the  warning  of  the  over- 
seer was  a  nullity,  as  it  required  a  compliance 
with  the  order  of  the  Commissioners,  which, 
as  to  time,  was  impossible.  As  I  understand 
the  statute,  no  penalty  was  incurred  until  20 
days  after  the  notice  from  the  Commissioners 
and  the  warning  by  the  overseer.  The  notice 
directed  the  occupant  to  remove  his  fence  in 
20  days  after  Aug.  1,  but  as  there  was  no  warn- 
ing by  the  overseer  till  May  following,  the 
previous  notice  was  not  operative,  so  as  to  sub- 
ject the  occupant  to  the  penalty  ;  but  as  the 
party  did  not  remove  his  fences  within  20  days 
after  May  12,  1829,  he  thereby  forfeited  $5  ; 
and  for  the  next  eight  days  he  forfeited  $5 
more ;  and  both  were  incurred  before  suit 
brought,  which  was  June  12.  The  declaration 
seems  to  have  been  framed  to  meet  my  con- 
struction of  the  statute,  and  seems  to  me  to  be 
right  as  it  is,  without  striking  out  anv  part  of 
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it  as  surplusage  ;  at  least,  it  is  well  enough  in 
a  justice's  court,  where  pleadings  are  regarded 
with  liberally,  provided  they  apprise  the  op- 
posite party  of  the  cause  of  action  or  defense 
with  reasonable  precision. 

The  main  point,  however,  remains  to  be  con- 
sidered, to  wit :  whether  the  plea  of  title  oust- 
ed the  justice  of  jurisdiction.  This  question,  it 
is  contended,  has  been  decided  by  this  court  in 
People  v.  Onondaga  C.  P.,  2  Wend.,  263.  Ad- 
mitting, as  observed  by  the  learned  judge  who 
299*]  delivered  the  opinion  in  that  *case, 
that  there  is  a  difference  in  the  phraseology  be- 
tween the  Act  of  1813  and  that  of  1824,  and  as- 
suming as  true,  the  proposition  that  when  a 
defendant  puts  in  a  plea  of  title  "in  any  action 
wherein  the  title  to  land  shall  in  anywise  come 
in  question,"  the  justice  is  deprived  of  jurisdic- 
tion, the  language  of  the  Act  still  implies  that 
there  are  actions  in  which  the  title  to  land  can- 
not come  in  question  and,  therefore,  in  all 
cases  where  such  plea  is  interposed,  the  justice 
must  decide  whether  the  plea  is  appropriate  to 
the  action  ;  if  he  errs,  the  injured  party  has 
his  remedy.  This  view  of  the  question  does 
not  appear  to  have  been  taken  in  the  decision 
of  the  case  referred  to.  Did,  then,  or  could, 
by  possibility,  the  title  to  land  come  in  question 
in  this  case  ?  The  declaration  states  expressly 
that  the  lands  inclosed  in  the  defendant's  fence 
were  the  lands  of  the  defendant.  The  plaintiff 
did  not  claim  that  the  public  owned  the  road, 
but  that  the  road  had  been  encroached  upon  ; 
and  suppose  the  question  of  encroachment  to 
be  open,  that  might  be  determined  without  an 
investigation  of  title  ;  indeed  the  title  is  imma- 
terial, for  who  was  the  owner  of  the  soil  was  a 
matter  of  no  concern  to  the  overseer,  so  long 
as  there  had  been  an  encroachment ;  the  ques- 
tion was,  where  was  the  boundary  of  the  road? 
not  who  owned  the  land.  A  highway  is  an 
easement,  a  right  of  passage  over  the  lands  of 
individuals.  If  one  man  may  obstruct  the  road 
because  he  owns  the  land,  upon  the  same  prin- 
ciple he  may  shut  it  up  ;  and  if  every  one  has 
this  right,  the  easement  may  be  destroyed  and 
a  complete  non-intercourse  established  ;  but  I 
apprehend,  under  this  statute,  the  question  of 
encroachment  was  not  open;  the  only  question 
was,  whether  the  defendant  had  obeyed  the  no- 
tice of  the  Commissioners  and  the  warning  of 
the  overseer.  The  decision  of  the  Commission- 
ers determined  the  fact  of  encroachment.  The 
defendant  had  appealed  to  the  judges  to  deter- 
mine what ;  there  was  no  question  before  them 
but  the  fact  of  encroachment.  They  decided 
it  against  the  defendant.  The  question,  then, 
whether  there  had  been  an  encroachment  or 
not, was  not  before  the  court,  but  simply  wheth- 
er the  defendant  had  removed  his  fences. 
What  had  the  title  to  do  with  that  question  ? 
UOO*]  *It  must  be  remembered  that  the 
counties  on  Long  Island  have  a  Road  Act  of 
their  own,  and  are  not  governed  by  the  Act  to 
Regulate  Highways  applicable  to  the  rest  of 
the  State.  By  the  general  Act.a  mode  is  pointed 
out  by  which  the  fact  can  be  determined  by  a 
jury,  before  a  justice  of  the  peace,  whether 
there  has  been  an  encroachment  or  not  (2  R.L., 
277,  278),  and  this  statute  shows,  conclusively, 
that  the  Legislature  did  not  suppose  that  title 
could  come  in  question  on  an  inquiry  into  an 
encroachment,  or  they  would  have  directed  it 
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tried  before  a  different  tribunal.  By  the  Act 
Relating  to  Long  Island,  the  decision  of  the 
judges  upon  the  subject  of  the  appeal  is  con- 
clusive ;  it  cannot,  therefore,  be  overhauled  in 
any  tribunal,  unless  before  this  court,  upon 
certiorari directed  to  the  judges  who  acted  upon 
the  appeal.  And  in  this  court,  I  apprehend, 
we  should  only  inquire  whether  the  judges  had 
acted  within  their  jurisdiction,  and  whether 
their  proceedings  were  regular  upon  the  rec- 
ord. Under  the  general  Road  Act  there  is  an 
appeal  also  to  three  judges,  but  the  correctness 
of  their  decision  cannot  be  questioned  in  any 
manner  otherwise  than  upon  certiorari.  2  Cai., 
179.  Considering,  therefore,  the  fact  of  en- 
croachment to  have  been  determined  by  the 
tribunal  to  whom  the  decision  of  it  belonged, 
and  the  only  question  to  be  whether  the  defend- 
ant had  removed  his  fences  within  the  20  days, 
it  will  be  perceived  that  nothing  could  be  more 
foreign  from  the  point  than  the  defendant's 
title  to  the  land  within  his  fence.  As  well 
might  a  defendant,  prosecuted  for  selling  liquor 
without  license  in  his  store  or  house,  plead  title 
to  the  building  in  which  he  had  committed  the 
offense. 

My  opinion,  therefore,  is,  that  the  justice 
decided  correctly  in  rejecting  the  plea  of  title; 
that  the  declaration  was  sufficient  and  appro- 
priate ;  and  that  the  case  itself  was  within  the 
spirit,  if  not  the  letter,  of  the  statute, 

The  proceedings  of  the  justice  should,  therefore, 
be  affirmed. 

Cited  in— 19  Wend.,  375 ;  34  N.  Y.,  459 ;  1  Keyes,  339: 
46  Barb..  320 ;  65  Barb.,  213 ;  34  How.  Pr.,  73. 


*BROWN  v.  FEETER.       [*3O1 

Execution  on  Satisfied  Judgment — Party  with 
Knmoledge  Suing  out  Execution,  Liable — As- 
signor of  Judgment  Liable — Specific  Article  in 
Payment  of  Judgment—  Surplus  of  Sale  under 
Illegal  Execution  Paid  to  Debtor — Does  not  Bar 
Bight  of  Action — Pleading — Nolle  Prosequi. 

An  action  on  the  case  lies  against  a  party  who 
wrongfully  and  willfully  sues  out  an  execution  on 
a  judgment  which  he  knows  to  be  paid  and  satisfied, 
whereby  the  property  of  the  defendant  is  taken  and 
sold ;  and  to  support  the  action  it  is  not  necessary 
to  allege  or  prove  actual  malice. 

Nor  is  it  necessary  to  prove  the  precise  day  of  the 
levy  and  sale  under  such  execution,  when  laid  under 
a  wdeh'cit. 

Where  a  count  in  a  declaration  contains  an  admis- 
sion of  a  fact  bearing  upon  the  right  of  action,  and 
a  nolle  prosequi  is  entered  as  to  such  count  on  the 
trial,  it  is  considered  as  stricken  out  of  the  decla- 
ration, except  so  far  as  it  is  referred  to  in  other 
counts. 

A  party  to  the  record  generally  is  responsible  for 
whatever  is  done  in  his  name ;  tfius  the  assignor  of 
a  judgment  is  liable,  if  execution  be  issued  upon  the 
judgment  after  the  same  is  satisfied. 

Where  a  party  agrees  to  accept  a  specific  article 
of  property  in  payment  of  a  Judgment,  and  it  is  de- 
livered and  accepted,  such  acceptance  is  an  appro- 
priation iu  satisfaction,  in  judgment  of  law. 

The  fact  of  a  party's  receiving  the  surplus  of  the 
avails  of  his  property  sold  under  an  execution  ille- 
gally issued,  does  not  deprive  him  of  his  right  of 
action,  for  the  unlawful  suing  out  of  the  process. 

Citations— 4  Wend.,  424,  471 ;  Cro.  Jac.,  505 ;  1  Bos. 
&  P.,  129;  3  Esp.,  34 ;  1  Camp.,  295 ;  11  Mass.,  220 ;  4 
Johns.,  450. 

THIS  was  an  action  on  the  case,  tried  at  the 
Montgomery  Circuit, before  the  Hon.  Esek 
Cowen,  one  of  the  Circuit  Judges. 
The  declaration  contained  five  counts  :  the 
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first  charged  the  defendant  with  wrongfully 
and  unjustly  issuing  a  fi.  fa.  on  a  judgment 
rendered  in  his  favor  against  the  plaintiff, 
which  had  been  fully  paid  and  satisfied,  direct- 
ing the  levy  of  $29.48,  with  interest  from  Feb. 
17,  1820,  as  due  thereon,  causing  certain  goods 
and  chattels  of  the  plaintiff  to  be  seized  by  virt- 
ue thereof,  and  procuring  the  same,  to  wit: 
two  roan  geldings,  etc.,  to  be  sold  under  color 
and  pretence  of  such  writ.  The  execution  was 
stated  to  have  been  issued  Feb.  18,  1828,  and 
the  sale  to  have  taken  place  Apr.  1,  thereafter. 
The  second  count  was  substantially  like  the 
first.  The  third  count  was  also  like  the  first, 
with  the  additional  facts  that  the  judgment  on 
which  the  execution  issued  was  obtained  Aug. 
10,  1819,  and  that  the  execution  was  sued  out 
without  a  previous  revival  of  the  judgment  by 
*cire  facias  or  otherwise.  The  fourth  count 
3O2*]  was  also  like  the  *first,  except  that  it 
admitted  that  at  the  time  of  the  issuing  of  the 
execution  there  was  due  upon  the  judgment 
the  sum  of  $10;  and  the  fifth  count  was  the 
common  count  in  trover.  The  defendant  de- 
murred to  the  third  count,  and  pleaded  the 
general  issue  to  the  other  counts  in  the  decla- 
ration. On  the  trial  of  the  cause,  the  plaintiff 
produced  the  judgment  on  which  the  execu- 
tion had  been  issued,  and  a  statement  in  the 
handwriting  of  the  defendant,  showing  the 
balance  due  Feb.  21,  1820,  to  be  $29.48  ;  he 
also  proved  an  agreement  of  the  defendant,  in 
the  spring  of  1820,  to  accept  lumber  in  payment 
of  such  balance,  and  the  delivery  of  lumber  in 
the  months  of  June  and  July  of  that  year,  to 
an  amount  sufficient  to  satisfy  the  balance;  and 
also  proved  the  acknowledgment  of  the  defend- 
ant, that  he  had  received  lumber  to  an  amount 
sufficient  to  satisfy  the  judgment.  A  deputy- 
sheriff  of  Montgomery  testified  that  Feb.  21, 
1828,  he  received  an  execution  in  favor  of  the 
defendant,  against  the  plaintiff,  tested  Feb.  18, 
which  purported  to  be  issued  by  the  defendant 
in  person,  on  which  he  was  directed  to  levy 
$29.48,  with  interest  from  Feb.  17,  1820,  and 
by  virtue  of  which  he  sold  July  7, 1828,  a  horse 
and  colt,  belonging  to  the  plaintiff,  for  $64. 
The  amount  directed  to  be  levied  he  paid  to 
one  Jacob  Hees,  and  the  surplus,  about  $14, 
was  paid  over  to  the  plaintiff  in  this  cause. 
Hees  testified  that  the  judgment  in  favor  of  the 
defendant  against  the  plaintiff  was  assigned  to 
him  by  the  defendant  Feb.  11,  1828,  and  that 
in  June,  1828,  the  defendant  wrote  him,  in- 
forming him  that  the  Supreme  Court  had  de- 
nied the  motion  to  set  aside  the  execution,  and 
directing  him  to  have  the  same  collected  with- 
out delay.  The  value  of  the  horses  sold  was 
proved  to  be  $120  or  $125.  On  this  evidence 
the  plaintiff  rested. 

The  defendant  moved  for  a  nonsuit,  on  the 
grounds:  1.  That  the  plaintiff  had  failed  to 
prove  a  levy  and  sale  on  the  days  laid  in  the 
declaration;  2.  That  it  being  admitted  by  one 
count  in  the  declaration  that  there  was  a  bal- 
ance due  on  the  judgment,  the  action  could  not 
be  maintained  merely  because  the  execution 
had  been  issued  for  more  than  was  due;  and 
3.  That  the  action,  if  maintainable,  ought  to 
3O3*]  have  been  ^brought  against  Hees,  the 
assignee  of  the  judgment,  and  not  against  the 
defendant.  The  counsel  for  the  plaintiff  aban- 
doned the  third  and  fourth  counts,  and  entered 
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a  nolle  prosequi  as  to  each,  and  the  judge  re- 
fused the  motion  for  a  nonsuit;  to  which  de- 
cision the  defendant  excepted.  The  defendant 
then  requested  the  judge  to  charge  the  jury 
that  the  plaintiff  was  not  entitled  to  recover 
upon  the  grounds  before  relied  on  in  support 
of  the  motion  for  a  nonsuit;  who  refused  so  to 
charge,  and  decided  that  the  days  of  levy  and 
sale  were  not  material,  and  need  not  be  proved 
as  laid  in  the  declaration;  that  the  count  ad- 
mitting a  balance  due  on  the  judgment  having 
been  abandoned,  the  admission  contained  in  it 
was  not  evidence  of  the  fact,  and  ought  not  to 
affect  the  decision  of  the  cause;  and  that,  not- 
withstanding the  assignment  of  the  judgment, 
the  action  was  properly  brought  against  the 
defendant,  and  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff.  The  defendant  excepted 
to  the  charge,  and  the  jury  found  a  verdict  for 
the  plaintiff  with  $114  damages.  It  was  stip- 
ulated between  the  parties  that  the  defendant 
might  make  a  case,  with  leave  to  either  party 
to  turn  the  same  into  a  special  verdict  or  bill 
of  exceptions.  The  defendant  moved  to  set 
aside  the  verdict. 

Mr.  D.  Burwell,  for  defendant.  Case  will 
not  lie  unless  actual  malice  is  alleged  and 
proved.  Although  the  plaintiff  in  the  judg- 
ment had  agreed  to  receive  lumber  in  payment, 
actually  received  it,  and  agreed  to  appropriate 
it  in  satisfaction,  still,  not  having  done  so,  he 
is  protected  by  the  judgment.  The  remedy  of 
the  defendant  in  the  judgment  was  by  action 
of  assumpsit  to  recover  damages  for  breach  of 
the  agreement,  or  by  audita  querela,  and  not 
by  an  action  on  the  case.  Cro.  Jac.,  505  ;  1 
Bos.  &  P.,  388;  2  Id.,  129;  3  Esp.,  34;  1  Camp., 
295.  The  counsel  also  insisted  that  the  days 
laid  in  the  declaration  were  material,  and 
ought  to  have  been  proved  as  laid;  that  the 
verdict  was  for  top  large  an  amount;  that  the 
plaintiff  by  receiving  the  surplus  of  the  sheriff 
had  adopted  the  sale  as  legal,  and  waived  the 
tort;  and  that  the  judgment  having  been  as- 
signed, the  assignee  had  a  legal  right  to  collect 
the  balance  by  execution,  leaving  the  plaintiff 
*in  this  suit  to  seek  his  remedy  against  [*3O4 
the  defendant  by  action  for  breach  of  his  agree- 
ment. 

Mr.  A.  Loomis,  for  plaintiff.  The  action 
is  properly  brought  in  case;  if  trespass  would 
lie,  case  also  will  lie,  and  is  the  preferable  ac- 
tion. 6  Cow.,  345;  11  Mass.,  500;  19  Johns., 
378;  8  T.  R.,  183  ;  1  Chit.  PI.,  128.  At  all 
events,  the  plaintiff  was  entitled  to  recover  on 
his  count  in  trover.  1  Com.  Dig.,  249. 

By  the  Court,  Sutherland,  J.  The  decisions 
of  the  circuit  judge,  upon  all  the  points  raised 
by  the  defendant  upon  the  trial,  appear  to  me 
to  have  been  correct. 

The  precise  day  of  the  levy  and  sale  was,  in 
no  respect,  material.  The  execution  proved 
by  the  deputy-sheriff  corresponded  with  that 
described  in  the  declaration  as  to  the  teste,  the 
return,  the  amount  of  the  judgment,  and  the 
sum  directed  to  be  levied;  and  he  also  proved 
that  the  sale  of  the  plaintiff's  property, of  which 
he  complains,  was  made  by  virtue  of  that  exe- 
cution. It  is  not  perceived  how  the  precise 
day  on  which  the  sale  took  place  could  in  any 
manner  become  material;  and  being  laid  under 
a  videlicit  if  it  was  not  material,  the  plaintiff 
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was  not  bound  to  prove  it  as  laid.  It  is  impos- 
sible that  the  defendant  could  have  been  misled 
by  the  variance,  or  that  his  defense  was  in  any 
respect  affected  by  it ;  it  was  a  collateral  fact 
altogether,  and  not  constituting,  in  any  sense, 
the  gist  or  substance  of  the  plaintiff's  cause  of 
action.  The  sale  might  have  been  material,  but 
the  precise  time  when,  certainly  could  not  have 
been,  under  the  circumstances  of  this  case. 

The  fourth  count  having  been  expressly 
abandoned  by  the  plaintiff,  none  of  its  aver- 
ments or  admissions  could  be  used  as  evidence 
against  him.  As  a  general  rule,  each  count  is 
considered  as  containing  a  distinct  and  inde- 
pendent cause  of  action  ;  and  if  one  of  several 
counts  is  decided  to  be  bad  upon  demurrer,  or 
is  voluntarily  abandoned,  and  a  nolle  prosequi 
is  entered  upon  it,  it  is  to  be  considered  as 
struck  out  of  the  declaration,  except  so  far  as 
it  is  referred  to  by  the  other  counts  for  a  particu- 
lar date  or  fact,  and  in  that  manner  and  to  that 
3O5*]  *extent  becomes  material,  and  is  con- 
sidered as  incorporated  in  them.  Such  was  not 
the  fact  in  this  case. 

Alhough  the  defendant  had  assigned  the 
judgment  before  the  execution  in  question  was 
issued,  he  was  responsible  for  what  was  done 
under  it.  He  was  not  merely  a  nominal  party 
to  the  record  ;  the  execution  purported  to  have 
been  issued  by  him  in  proper  person,  and  the 
presumption  is,  was  in  fact  so  issued,  and  in 
June,  1828,  four  months  after  the  execution 
was  issued,  the  defendant  wrote  to  Hees,  his 
assignee,  that  a  motion,  which  had  been  made 
to  set  aside  the  execution,  had  been  denied, 
and  directing  him  to  have  the  same  collected 
without  delay — he  directed  and  controlled  the 
whole  operation,  and  was,  probably,  the  party 
beneficially  interested  in  the  result,  either  di- 
rectly or  indirectly.  There  are  very  few  ex- 
ceptions to  the  rule  that  the  party  on  the  record 
is  responsible  for  whatever  is  done  in  his  name, 
although  some  other  person  may  be  beneficially 
interested  in  the  subject-matter,  and  may  also 
be  liable  on  that  ground.  This  disposes  of  all 
the  points  which  were  specially  raised  upon 
the  trial,  and  it  may  be  questionable  whether 
the  defendant  is  now  at  liberty  to  raise  any 
other.  He  expressly  excepted  to  the  various 
decisions  of  the  judge,  and  to  his  charge  to  the 
jury  ;  and  although  a  case  was  finally  made  by 
a  stipulation  between  the  parties  (instead  of  a 
bill  of  exceptions),  with  leave  to  either  party  to 
turn  it  into  a  special  verdict  or  bill  of  excep- 
tions, it  is  not  probable  that  the  plaintiff's 
counsel  intended  by  that  stipulation  to  give  to 
his  adversary  any  greater  privileges  than  he 
would  have  had  under  a  regular  bill  of  excep- 
tions. I  am,  however,  inclined  to  think  that 
we  must  consider  it  as  a  case  made  in  the  or- 
dinary way,  and  give  to  the  defendant  the 
same  latitude  and  range  of  objection  which  he 
would  be  entitled  to  in  ordinary  cases.  4 
Wend.,  471. 

He  contends,  then,  that  an  action  on  the  case 
will  not  lie  for  an  injury  of  this  description, 
unless  actual  malice  is  alleged  and  proved. 
The  declaration  in  this  case,  it  will  be  recol- 
lected, alleges  that  the  judgment  against  the 
plaintiff  had  been  paid,  contented  and  satisfied 
by  the  said  plaintiff  to  the  said  defendant 
3OO*]  (*before  the  committing  of  the  griev- 
ances complained  of),  and  that  there  was  no 
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sum  of  money  due  or  payable  upon  said  judg- 
ment, etc. ;  yet  the  said  defendant,  well  know- 
ing the  premises,  but  contriving,  and  wrong- 
fully and  unjustly  intending,  to  injure  and  ag- 
grieve the  said  plaintiff  in  that  behalf,  wrong- 
fully and  unjustly  caused  or  procured  the  ex- 
ecution to  be  issued,  etc.  The  jury  have  found 
these  allegations  to  be  true  ;  that  the  judgment 
was  paid  and  satisfied,  and  that  the  defendant 
with  the  full  knowledge  of  that  fact,  and  with 
the  intent  to  injure  the  plaintiff,  issued  the 
execution. 

The  evidence  satisfactorily  shows  that  the 
judgment  was  paid  to  Feeter  himself,  and  that 
he  acknowledged  it  was  paid.  He  expressly 
agreed  to  take  lumber  for  the  balance  due  on 
the  judgment ;  it  was  delivered  to  him,  and  on 
being  inquired  of  by  the  agent  of  the  plaintiff 
if  it  was  sufficient  to  satisfy  the  judgment,  he 
replied  that  it  was  sufficient,  and  the  case  states 
that  the  proof  as  to  the  value  of  the  lumber 
showed  also  that  it  was  sufficient.  The  coun- 
sel for  the  defendant  indulges  in  a  criticism 
upon  this  part  of  the  case,  and  says  that  this 
does  not  show  payment  of  the  judgment,  but 
merely  an  agreement  on  the  part  of  Feeter  to 
apply  the  lumber  in  payment,  and  that  the 
action  should  have  been  assumpxit  for  the 
breach  of  this  agreement,  instead  of  case  for 
the  issuing  of  the  execution.  The  lumber  hav- 
ing been  delivered  by  the  plaintiff  and  accepted 
by  the  defendant  expressly  on  account  of  this 
judgment,  was  appropriated  to  it  in  judgment 
of  law,  without  any  other  act  of  the  parties. 
What  other  act  could  have  been  done?  If  a 
receipt  had  been  given,  acknowledging  that 
the  lumber  had  been  accepted  in  satisfaction  of 
the  judgment,  it  would  only  have  been  another 
item  or  species  of  evidence  of  the  same  fact ; 
and  a  payment  or  appropriation  of  money  may 
be  as  satisfactorily  shown  by  .the  acts  or  ad- 
missions of  parties  as  by  a  receipt. 

If  the  defendant,  with  a  full  knowledge  that 
this  judgment  was  paid  and  satisfied,  caused 
an  execution  to  be  sued  out  upon  it,  whereby 
the  plaintiff's  property  was  sold  and  sacrificed, 
I  apprehend  he  is  responsible  in  this  form  of 
action  for  the  injury.  The  cases  cited  and 
relied  upon  by  the  defendant's  counsel  are  all 
*distinguishable  from  this,  and  were  [*3O7 
decided  upon  principles  which  have  no  appli- 
cation here.  Bennus  v.  Ouyldley,  Cro.  Jac., 
505,  was  an  action  upon  the  case,  in  which  the 
plaintiff  declared  that  whereas  the  defendant 
recovered  against  him  £7  10*.  for  costs  and 
damages,  and  upon  that  judgment  the  plaintiff 
paid  him  £7,  and  the  defendant  released  to  him 
the  judgment,  and  by  his  deed  covenanted 
that  he  would  withdraw  all  process  of  execu- 
tion for  the  debt ;  that  the  defendant  intending 
to  vex  him  against  his  release,  and  against  his 
promise  in  said  writing,  sued  out  and  execu- 
tion against  him,  on  which  he  was  arrested  and 
imprisoned.  To  this  declaration  it  was  ob- 
jected, among  other  things,  that  there  being 
an  express  covenant  under  seal,  on  the  part  of 
the  defendant,  to  withdraw  or  not  to  issue  an 
execution,  the  plaintiff's  remedy  was  upon  that 
covenant,  and  that  astnimpsit  would  not  lie  ; 
and  of  that  opinion  was  the  whole  court  This 
simply  decides  that  covenant,  and  not  assump- 
sit,  must  be  brought,  where  the  undertaking  or 
promise  is  by  deed.  In  that  case,  too,  the  judg- 
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ment  was  not  satisfied,  except  by  the  operation 
of  the  release  and  covenant,  as  only  £7  were 
paid,  when  the  judgment  was  for  £7  10*.  it 
bears  no  analogy  in  any  respect  to  this  case. 
In  Scheibel  v.  Fairbrain,  1  Bos.  &  P.,  388,  it 
was  held  that  an  action  on  the  case  would  not 
lie  against  the  defendants  for  neglecting  to 
countermand  an  execution  which  they  had  is- 
sued against  the  plaintiff  for  a  debt  due  to  them 
and  which  debt  the  plaintiff  paid  to  the  de- 
fendants after  the  writ  was  issued.  The  action 
was  founded  upon  the  assumption  that  it  was 
the  duty  of  the  defendants,  immediately  upon 
receiving  the  debt,  to  have  countermanded  the 
writ.  The  court  held  that  there  was  no  such 
duty  imposed  upon  the  defendants  ;  that  they 
were  not  bound  to  have  accepted  the  tender, 
and  that  it  was  the  plaintiff's  business  to  have 
seen  that  the  execution  of  the  writ  was  stopped; 
that  it  was  an  action  for  a  mere  non-feasance, 
where  there  was  no  duty  imposed  upon  the 
party  to  do  anything,  and  that  such  an  action 
could  not  be  sustained. 

Gibson  v.  Chaters,  2  Bos.  &  P.,  129,  was  an 
action  on  the  case  for  maliciously,  and  without 
3O8*J  any  probable  cause,  arresting  *the 
plaintiff,  and  holding  him  to  bail.  Ld.  Eldon, 
Ch.  J.,  before  whom  the  cause  was  tried,  non- 
suited the  plaintiff,  on  the  ground  that  all  the 
circumstances  of  the  case  showed  that  the  de- 
fendant acted  in  good  faith  and  without  any 
malice.  The  debt  was  paid  by  the  plaintiff  to 
the  defendant's  agent  whithout  his  knowledge, 
after  the  affidavit  to  hold  to  bail  had  been  made. 
The  gist  of  such  an  action  is  the  malice  and 
want  of  probable  cause  ;  but  that  was  a  clear 
case  of  perfect  good  faith  on  the  part  of  the  de- 
fendant, and  probable  cause,  according  to 
his  knowledge  of  the  facts,  for  the  arrest. 
Jackson  v.  Burleigh,  3  Esp.,  34,  establishes  the 
same  principle,  that  an  action  for  maliciously 
arresting  a  party,  and  holding  him  to  bail, 
cannot  be  sustained  if  the  party  acted  in  good 
faith,  honestly,  though  erroneously,  believing 
more  than  £10  to  be  due,  and  under  that  im- 
pression causing  him  to.  be  held  to  bail.  Ld. 
Kenyon  held  that  an  honest  belief  under  such 
circumstance  was  probable  cause,  and  that 
the  action  could  not  be  sustained,  and  accord- 
ingly nonsuited  the  plaintiff.  Vide,  also,  1 
Camp.,  295.  Actions  for  malicious  prosecu- 
tions depend  upon  principles  peculiar  in  some 
respects  to  themselves  ;  the  plaintiff  is  bound 
to  establish  the  want  of  probable  cause,  in 
violation  of  the  general  rule,  that  no  party  shall 
be  called  upon  to  prove  a  negative.  4  Wend., 
424,  and  cases  referred  to. 

The  case  of  Agry  v.  Young,  11  Mass.,  220, 
merely  goes  to  the  distinction  between  trespass 
and  trespass  on  the  case,  and  has  no  application 
here.  The  case  of  Vail  v.  Lewis  4  Johns.,  450, 
is  entirely  compatible  with  the  principle  of  this 
action. 

I  find  no  authority  for  saying  that  in  a  case 
like  this  express  malice  must  be  alleged  in 
terms  and  explicitly  proved.  If  the  declara- 
tion charges  the  act  to  have  been  wrongfully 
and  willfully  done,  and  the  evidence  supports 
the  allegation,  it  is  sufficient. 

The  receipt  by  the  plaintiff  of  the  surplus 
produced  by  the  sale,  over  and  above  the 
amount  directed  to  be  levied  on  the  execution, 
was  not  an  admission  of  the  legality  of  the 
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sale,  so  as  to  conclude  him  from  subsequently 
questioning  it;  whatever  he  did  receive  was  a 
proper  subject  of  consideration  for  *the[*3O9 
jury  in  determining  the  loss  or  damage  that  he 
had  sustained. 

We  cannot  interfere  with  the  verdict  on  the 
ground  that  the  damages  are  excessive. 

Motion  for  new  trial  denied. 

Cited  in— 3  Hill,  525 ;  28  N.  T.,  269 ;  49  N.  Y.,  332 : 
83  N.  Y.,  526 ;  4  Keyes,  297 ;  1  Abb.  App.  Dec.,  11 ; 
Hun,  464;  63  How.  Pr.,  327;  8  Daly,  269;  10  Am. 
Rep.,  678  (70  Pa.  St.,  315) ;  30  Am.  Dec.,  490  (8  Vt.,509). 


BOYD  ET  AL.  v.  PLUMB  ET  AL. 

Bill  of  Exchange  by  one  of  Firm  as  Surety. 

An  action  cannot  be  maintained  by  the  acceptor 
of  a  bill  of  exchange  against  all  the  members  of  a 
firm,  on  a  bill  drawn  by  one  of  the  firm,  in  the  name 
of  the  firm  as  surety  for  a  third  person,  where  the 
fact  that  it  is  so  drawn  is  known  to  the  acceptor. 

The  word  "surety"  added  to  the  name  of  the  firm 
is  sufficient  to  cast  the  burden  of  proof  on  the  hold- 
er, to  show  that  the  bill  was  drawn  with  the  assent 
of  all  the  partners. 

Citations— 16  Johns.,  38;  19  Johns.,  154;  1  Wend., 
529. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  N.  Y.  Circuit  in  June,  1829,  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  to  recover  moneys  paid 
by  the  plaintiffs  as  the  acceptors  of  a  bill  of 
exchange  for  $1,250,  drawn  on  them  by  the 
defendants.  The  plaintiffs  proved  the  payment 
of  the  money,  and  that  at  the  time  they  had 
no  funds  belonging  to  the  defendants,  or  either 
of  them.  The  bill  was  signed  by  Plumb  indi- 
vidually, and  by  Palmer,  one  of  the  defend- 
ants, in  the  name  of  his  firm,  viz. :  Williams  & 
Palmer,  the  word  "  surety  "  being  added  to  his 
signature.  Plumb  was  a  merchant  residing  at 
Rochester,  where  Williams  &  Palmer  tran- 
sacted business  as  tanners  and  leather  dealers, 
and  where  Palmer  also  resided;  Williams  re- 
sided at  Vernon,  in  Oneida  Co.  The  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  assent  on  the  part  of 
Williams  to  the  name  of  his  firm  being  sub- 
scribed to  the  bill  by  his  copartner.  The  judge 
refused  to  nonsuit  the  plaintiffs,  and  the  de- 
fendants then  gave  in  evidence  letters  of  the 
plaintiffs  showing  their  knowledge  of  the  fact 
that  Williams  &  Palmer  were  merely  sureties 
for  Plumb.  A  verdict  was  taken  for  the  plaint- 
iffs subject  to  the  opinion  of  this  court,  and  a 
nonsuit  to  be  entered  in  case  *this  court[*3 1O 
should  be  of  opinion  that  the  plaintiffs  were 
not  entitled  to  recover. 

Mr.  W.  Slosson,  for  plaintiffs. 

Mr.  C.  O'Conner,  for  defendants. 

By  the  Court,  Nelson,  J.  It  has  been  re- 
peatedly decided  in  this  court,  that  where  a 
note  is  giveff  in  the  name  of  a  firm  by  one  of 
the  partners,  for  the  private  debt  of  such  part- 
ners, and  known  to  be  so  by  the  person  taking 
the  note,  the  other  partner  is  not  bound,  un- 
less he  has  been  previously  consulted,  and  con- 
sented to  the  transaction."  Dob  v.  Halsey,  16 
Johns.,  38.  In  Footv.  Sabin,  19  Johns.,  154, 


NOTE.— Partnership— Power  of  one  partner  to  biwJ 
the  firm,  as  surety  of  a  third  party.  See,  Foot  v. 
Sabin,  19  Johns.,  154,  note. 
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the  rule  was  applied  to  a  case  where  one  part- 
ner had  signed  the  partnership  name  to  a  note 
as  security  for  a  third  person;  and  in  Laverty 
v.  Burr,  1  Wend.,  529,  it  was  applied  to  a  case 
where  one  partner  indorsed  a  promissory  note 
in  the  name  of  the  firm  for  the  benefit  of  the 
maker,  and  that  known  to  the  indorsee.  The 
last  case  disposes  of  the  present  one. 

The  whole  of  this  class  of  cases  is  founded 
upon  the  principle  that  the  acts  of  each  part- 
ner must  be  confined  within  the  express  limits 
or  scope  of  the  partnership  business,  to  bind 
his  copartners;  and  that  the  appropriation  or 
pledge  of  partnership  property  or  security  by 
one,  in  violation  of  the  terms  of  the  partner- 
ship agreement,  is  a  fraud  upon  the  other  part- 
ner. The  law  merchant,  for  the  convenience 
and  safety  of  commercial  business,  has  made 
an  exception  to  this  general  rule  in  the  case  of 
a  bona  fide  holder  of  partnership  paper,  even 
when  drawn  by  one  of  the  firm  for  his  indi- 
vidual benefit,  or  as  surety  for  a  third  person. 
The  plaintiffs  here  cannot  claim  that  charac- 
ter, for  on  the  face  of  the  draft  it  appeared 
that  one  of  the  partners  had  signed  the  name 
of  the  firm  as  surety  for  Plumb,  the  principal 
debtor;  and  in  the  language  of  the  court  in 
Fool  v.  Sabin,  the  creditors  must  have  been 
aware  that  he  was  pledging  the  partnership  re- 
sponsibility in  a  matter  nowise  connected  with 
the  partnership  business,  and  that  is  a  fraud 
on  such  of  the  partners  as  do  not  assent  ex- 
pressly that  the  firm  shall  be  bound. 
311*]  *The  rule  protecting  partnership 
property  from  being  appropriated  to  the  pay- 
ment of  the  individual  debts  of  one  of  the  firm, 
or  their  security  from  being  pledged  to  third 
persons  by  one  without  the  assent  of  all,  is  not 
only  just  in  itself,  but  essential  to  the  safety, 
if  not  the  existence,  of  partnership  business, 
while  the  commercial  interests  of  the  com- 
munity are  sufficiently  guarded  by  allowing 
paper  in  the  hands  of  a  bona  fide  holder  to  be 
binding  upon  the  firm,  when  it  has  the  appear- 
ance of  being  made  by  the  firm,  though,  in 
truth,  made  by  only  one  of  the  partners,  in 
their  name,  for  his  own  benefit. 

The  obligation  of  all  the  members  of  the  firm 
does  not  depend  upon  the  distinction  of  the 
obligation  being  for  a  present  or  precedent 
debt,  as  was  contended,  nor  upon  the  form  of 
the  obligation,  whether  as  maker,  indorser  or 
drawer,  but  upon  the  fact  of  the  want  of 
knowledge  on  the  part  of  the  person  receiving 
the  security,  that  it  was  given  in  a  matter  un- 
connected with  the  partnership  business.  If 
he  possesses  this  knowledge,  and  takes  the  se- 
curity, he  acts  with  his  eyes  open,  and  has  no 
right  to  complain. 

Judgment  of  nonsuit,  according  to  the  stipula- 
tion. 

Cited  In— 14  Wend.,  138,  145 ;  15  Wend.,  366 ;  18 
Wend.,  481 ;  8  N.  Y.,  410 ;  14  N.  Y.,  628 ;  16  N.  Y.,  135 ; 
26  N.  Y.,  608:15  Barb.,  516;  9  Bos..  445;  45  Super., 
101 ;  37  Cal.,  117. 


CRANDAL  v.  BRADLEY. 

A  note  payable  in  specific  articles  Is  admissible  in 
«vidence  under  the  money  counts. 

Citations— 2  Johns.,  235 ;  12  Johns.,  90. 

ERROR  from  the  Tompkins  C.  P.     Bradley 
sued  Crandal  in  an  action  of  asmmpitit; 
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the  declaration  contained  the  common  money 
counts,  and  on  the  trial  of  the  cause  in  the  C. 
P.,  the  plaintiff,  among  other  proofs,  offered 
in  evidence  a  note,  whereby  the  defendant,  for 
value  received,  promised  to  pay  the  plaintiff 
or  bearer  $8.65,  by  the  first  day  of  April  next 
after  the  date  of  the  note,  in  common  stuff 
pine  boards,  delivered  at  Frog  Point,  with  in- 
terest. This  evidence  was  objected  to,  as  in- 
admissible under  the  common  counts,  but  was 
received  by  the  court,  and  the  defendant  ex- 
cepted.  The  plaintiff  had  a  verdict,  and  en- 
tered judgment  thereon.  *The  defend-  [*3 1 2 
ant  sued  out  a  writ  of  error,  insisting  that  the 
C.  P.  erred  in  the  above  decision,  and  for  oth- 
er matters  not  deemed  necessary  to  report. 

Mr.  J.  A.  Collier,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

The  Court  affirmed  the  judgment  of  the 
C.  P. ,  holding  on  the  authority  of  the  cases  of 
Smith  v.  Smith,  2  Johns.,  235,  and  Pierce  v. 
Crafts,  la  Johns.,  90,  that  a  note,  payable  in 
specific  articles,  is  admissible  in  evidence,  un- 
der the  money  counts. 

Cited  in— H.  &  D.,  356 ;  8  Barb.,  322 ;  46  Am.  Dec., 
498  (19  Greene,  64). 


DURKEE  v.  MARSHALL. 

Note  Payable  in  Specific  Articles — Sufficiency  of 
Demand. 

In  an  action  on  a  note  payable  in  specific  articles, 
where  the  defendant  asked  the  Court  of  C.  P.,  in  an 
appeal  case,  to  instruct  the  jury  that  the  plaintiff 
was  not  entitled  to  recover,  because  a  sufficient  de- 
mand before  suit  had  not  been  proved,  and  the  court 
decided  that  the  evidence  was  sufficient  to  submit 
the  question  to  the  jury,  and  then  proceeded  and 
delivered  their  opinion  to  the  jury,  that  the  matters 
given  in  evidence  constituted  a  demand,  and  were 
sufficient  to  entitle  the  plaintiff  to  a  recovery,  this 
court  refused  to  reverse  the  judgment,  considering 
what  was  said  by  the  C.  P.  as  a  mere  expression  of 
opinion  on  the  weight  of  evidence,  and  not  as  a 
charge,  that  as  a  matter  of  law  the  demand  was  suf- 
ficient. 

Citations— 5  Cow.,  516 ;  Chip.  Cont.,  28-49. 

TERROR  from  the  Clinton  C.  P.  Marshall 
J-J  sued  Durkee  before  a  justice,  and  declared 
against  him  on  a  due-bill  in  these  words:  "Due 
Paul  Marshall  five  dollars  and  twelve  cents  in 
candles,  at  16  cents  per  pound,"  and  also  for 
goods,  wares  and  merchandise,  sold  and  deliv- 
ered to  the  defendant.  The  justice  gave  judg- 
ment for  the  plaintiff  for  $7.67  damages,  be- 
sides costs.  The  defendant  appealed  to  the 
Clinton  C.  P.,  and  on  the  trial  in  that  court,  it 
appeared  that  the  defendant  was  a  manufact- 
urer of  candles;  that  the  plaintiff  had  furnished 
him  with  various  quantities  of  tallow,  which 
he  made  into  candles  for  the  plaintiff,  at  a  giv- 
en price  per  pound,  and  there  was  evidence 
that  he  had  admitted  a  balance  of  $1.21  against 
*him,  in  the  accounts  between  him  and  [*313 
the  plaintiff.  There  was  proof  also  of  a  de- 
mand of  the  candles  specified  in  the  note,  but 
the  evidence  was  not  very  explicit  or  satisfac- 
tory. The  testimony  on  the  part  of  the  plaint- 
iff being  closed,  the  counsel  for  the  defendant 
insisted  that  the  evidence  was  not  sufficient  to 
authorize  the  court  to  leave  the  question  to  the 
consideration  of  the  jury, whether  the  plaintiff 
ought  to  recover  on  the  note,  for  the  reason 
that  there  was  no  proof  of  a  demand  of  pay- 
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ment  of  the  note  at  the  factory  of  the  defend- 
ant, and  requested  the  court  to  direct  the  jury, 
in  making  up  their  verdict,  to  reject  the  note. 
The  court  decided  that  the  evidence  was  suffi- 
cient to  leave  the  question  to  the  jury,  and  de- 
livered their  opinion  to  the  jury,  that  the  sev- 
eral matters  produced  and  given  in  evidence 
on  the  part  of  the  plaintiff,  constituted  a  de- 
mand of  payment  on  the  note,  or  excused  the 
omission  of  a  more  particular  demand,  and 
were  sufficient  for  the  plaintiff  to  maintain  his 
action  thereon.  The  defendant  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  six  cents  damages  and  six  cents 
costs,  on  which  verdict  a  judgment  was  entered 
for  the  amount  found  by  the  jury,  and  $19. 1 1 
costs  of  increase.  The  defendant  sued  out  a 
writ  of  error. 

Mr.  G.  Marsh,  for  plaintiff  in  error. 

Mr.  W.  Swetland,  for  defendant  in  er- 
ror. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  a  demand  of 
the  caudles  before  suit  brought  was  sufficient- 
ly proved,  no  time  or  place  of  payment  being 
specified  in  the  note.  The  case  of  Lobdell  v. 
Hopkins,  5  Cow.,  516,  shows  that  it  was  pay- 
able on  demand,  and  that  a  specialVIemand  was 
necessary,  at  the  shop  or  manufactory  of  the 
defendant.the  defendant  being  a  manufacturer 
of  candles.  Vide  Chip.,  Cont.,  from  p.  28  to 
49,  and  cases  cited  in  Lobdell  v.  Hopkins.  The 
evidence  as  to  the  demand  was  sufficient  to  be 
left  to  the  jury,  and  I  am  inclined  to  think  it 
was  left  to  them  as  a  matter  of  fact  ;  although 
some  of  the  expressions  used  by  the  court 
might,  if  disconnected  from  other  parts  of  the 
case,  seem  to  intimate  that  they  decided  as  a 
3 14*]  *matter  of  law  that  a  sufficient  demand 
had  been  made,  it  is  manifest  from  the  whole 
case  that  such  was  not  their  intention  ;  they 
admitted  that  whether  a  demand  had  or  had 
not  been  made,  was  a  question  of  fact  for  the 
jury  to  decide.  The  counsel  for  the  defendant, 
after  the  evidence  was  closed,  requested  the 
court  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  on  the  note,  on  the  ground 
that  a  sufficient  demand  had  not  been  made  be- 
fore suit  brought.  But  the  bill  of  exceptions 
states  "that  the  court  decided  that  the  evidence 
was  sufficient  to  leave  the  said  question  to  the 
jury,"  and  then  and  there  stated  their  opinion 
to  the  jury,  that  the  matters  given  in  evidence 
showed  a  sufficient  demand.  It  is  not  to  be  sup- 
posed that  when  the  court  had  in  one  breath 
decided  that  there  was  evidence  enough  to  go 
to  the  jury  on  the  question  of  demand,  that  in 
the  very  next  breath  they  charged  them  as  a 
matter  of  law  that  the  demand  was  sufficient. 
They  merely  intended  to  express  an  opinion 
upon  the  weight  of  evidence  ;  not  to  take  the 
question  from  the  jury.  In  a  case  like  this, 
involving  an  amount  of  only  $5,  commenced 
originally  before  a  justice  of  the  peace,  where 
the  plaintiff  recovered,  carried  by  appeal  to 
the  Court  of  C.  P.,  where  he  again  recovered, 
and  now  brought  into  this  court  by  writ  of  er- 
ror, nothing  but  a  clear  and  palpable  violation 
of  some  rule  of  law  would  justify  this  court  in 
reversing  the  judgment. 

Judgment  affirmed. 

Cited  in— 4  Hun,  524  ;  18  Hun,  254 ;  95  U.  S.,  302 ;  46 
Sup.  Ct.,  530. 
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Principal  and  Agent — Agent  when  Personally 
Liable — Agreement  by  Agent  to  Pay  Debt  of 
Third  Person — Statute  of  Frauds— Interest  on 
Account — Reversal  of  Judgment. 

An  agent  renders  himself  personally  responsible 
where  he  makes  a  contract  upon  terms  which  he 
knows  he  has  no  authority  to  agree  to,  although  the 
contract  be  made  in  the  line  of  his  business  as 
agent. 

An  agent  for  a  transportation  company,  who 
contracts  to  transport  merchandise,  and  to  receive 
payment  for  the  same  in  a  credit  to  be  given  by  the 
person  employing  him,  on  a  demand  against  third 
persons,  is  personally  responsible,  if  he  had  no  au- 
thority to  make  such  contract,  and  his  principals 
refuse  to  affirm  it,  and  compel  payment  of  the  full 
price  of  transportation. 

Although  the  agreement  of  the  agent  thus  to  pay 
the  debt  of  third  persons  be  by  parol,  the  benefit 
arising  from  the  contract  is  a  new  and  sufficient 
consideration,  to  take  the  case  out  of  the  Statute  of 
Frauds. 

A  fulfillment  of  such  contract  may  be  enforced 
against  the  agent  in  an  action  of  aanimpsit. 

A  forwarding  merchant  is  entitled  to  charge  in- 
terest on  his  account,  where  his  customer  knows 
that  such  is  his  ordinary  usage. 

It  seems  a  judgment  will  not  be  reversed  for  the 
error  of  the  court  below,  in  not  allowing  an  item  of 
a  demand  against  the  party  recovering  the  Judg- 
ment, when  the  only  effect  of  such  allowance  would 
have  been  to  reduce  the  amount  of  the  recovery,  if 
the  party  obtaining  the  judgment  enters  a  remittitur 
of  the  amount  claimed  by  the  opposite  party. 

Citations— 2  Wend.,  415;  8  Johns.,  37;  4  Cow.,  434;  1 
Com.  Cont.,  13. 

TERROR  from  the  Monroe  C.  P.  Meech  sued 
-LJ  Smith  in  a  justice's  court,  and  declared 
against  him  in  assumpsiton  the  common  counts; 
the  defendant  pleaded  the  general  issue,  and 

fave  notice  of  set-off,  and  that  he  would  claim 
amages  for  the  non- performance  of  a  contract 
relative  to  the  transportation  of  a  quantity  of 
flour,  etc.  The  plaintiff  recovered  a  judgment 
for  $37.64,  besides  costs,  and  the  defendant  ap- 
pealed to  the  Monroe  C.  P.  On  the  trial  in  that 
court  the  plaintiff  proved  an  account  of  about 
$34,  for  the  transportation  of  a  quantity  of  flour 
by  the  plaintiff  for  the  defendant,  from  Roch- 
ester to  N.  Y.,  in  the  year  1827.  The  plaintiff 
claimed  interest  on  his  account,  and  offered  to 
prove  the  universal  custom  of  forwarding  mer- 
chants to  charge  interest  upon  such  accounts  ; 
that  such  custom  was  well  known  to  the  de- 
fendant when  he  contracted  with  the  plaintiff, 
and  that  he  had  settled  several  accounts  of  a 
similar  description  with  the  plaintiff,  in  which 
interest  was  charged  without  objection.  The 
evidence  was  rejected,  and  the  plaintiff  rested. 


NOTE.— 1.  Principal  and  agent— Personal  liability 
of  agent.  2.  Statute  of  frauds— Promise  to  ~pay'j,the 
debt  of  another— New  consideration. 

An  agent  is  personally  liable  on  contracts  made  in 
his  own  name,  even  though  he  describe  himself  as 
agent.  See  Stone  v.  Wood,  7  Cow.,  453,  note. 

As  to  where  bonds  by  agents  of  corporations  are  re- 
garded as  personal,  see  Taft  v.  Brewster,  9  Johns., 
334,  note. 

See,  generally.  Feeter  v.  Heath.  11  Wend.,  477 ; 
White  v.  Skinner.  13  Johns.,  307  ;  Spencer  v.  Field, 
10  Wend.,  87 ;  Denny  v.  Manhattan  Co.,  2  Denio,  115: 
Calvin  v.  Holbrook,  2  N.  Y.,  126;  Savage  v.  Rix,  9 
N.  H.,  263 ;  Sydnor  v.  Hurd,  8  Tex.,  98  ;  Keener  v. 
Harrod,  2  Md.,  63;  Andrew  v.  Allen,  4  Har.  (Del.).  452; 
Potts  v.  Henderson,  2  Cart.  find.).  327 ;  Fash  v.  Ross, 
2  Hill  (9.  C.).  294;  Seaver  v.  Coburn.10  Cush.  324;  Tay- 
lor v.  Shelton,  30  Conn.,  122:  Lennard  v.  Robinson, 
32  Eng.  L.  &  E.,  127 :  Fenn  v.  Harrison,  3  T.  R.,  761 ; 
Hopkins  v.  Mehaffy,  11  S.  &  R.,  126;  Hancock  v. 
Hodgson,  4  Bing.,  269. 

2.  Promise  to  pay  the  debt  of  another  on  a  new  and 
original  consideration.  See  Farley  v.  Cleveland,  4 
Cow.,  432,  note. 
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316*]  The  defendant  *proved  that  in  1826  a 
contract,  not  in  writing,  was  entered  into  be- 
tween him  and  the  plaintiff,  as  the  agent  of 
Dows,  Meech  &  Co.,  forwarding  merchants 
residing  at  Albany,  that  they  would  transport 
for  the  defendant  from  Rochester  to  N.  Y.,480 
barrels  of  flour  at  85  cents  per  barrel,  40  cents 
per  barrel  to  be  paid  in  advance,  when  the  flour 
left  Rochester,  and  the  residue  to  be  applied 
upon  a  demand  which  the  defendant  held 
against  Horace  Meech  and  John  Thayer.  The 
flour  was  transported  in  three  boats  ;  when  the 
first  arrived,  on  board  of  which  was  the  quan- 
tity of  50  barrels,  Dows,  Meech  &  Co.  affirmed 
the  con  tract  as  to  that  quantity,  and  consented 
to  the  application  of  45  cents  per  barrel  towards 
payment  of  the  defendant's  demand  against 
Meech  &  Thayer,  but  as  to  the  residue,  they 
refused  to  affirm  the  contract,  and  retained  45 
cents  per  barrel  out  of  the  produce  of  the  flour. 
Subsequently  there  was  an  arbitration  between 
the  defendant  and  Dows,  Meech  &  Co.,  in 
which  the  defendant  claimed  the  45  cents  re- 
tained by  them.  Meech,  the  plaintiff  in  this 
cause,  was  upon  that  occasion  called  as  a  wit- 
ness, and  testified  that  at  the  time  of  making 
the  contract  with  the  defendant, he  kept  a  store- 
house at  Rochester  on  his  own  account,  and 
was  the  agent  of  Dows,  Meech  &  Co.  at  Roch- 
ester, to  make  contracts  in  relation  to  goods 
and  merchandise  between  N.  Y.  and  Roches- 
ter; that  his  authority  to  contract  was  such  as 
agents  of  forwarding  houses  generally  have, 
but  that  he  had  no  authority  to  make  the  par- 
ticular contract  in  question — upon  which  testi- 
mony the  arbitrators  disallowed  the  claim  of 
the  defendant.  It  was  further  proved  on  the 
trial  of  the  cause,  by  a  clerk  of  the  plaintiff, 
that  the  plaintiff,  as  the  agent  of  Dows, Meech 
&  Co.,  was  in  the  habit  of  making  contracts 
for  the  transportation  of  merchandise,  varying 
somewhat  in  the  price  of  transportation,  as  well 
as  in  the  time  and  mode  of  payment ;  and  that 
he  had  sometimes  contracted  to  transport  prop- 
erty and  receive  payment  in  horses,  to  be  used 
in  the  business  of  the  firm,  which  contracts  had 
been  uniformly  affirmed  by  Dows,  Meech  & 
Co.,  and  in  no  instance  except  the  present  had 
they  refused  to  ratify  the  contracts  of  the 
plaintiff ;  that  he  had  never  known  the  plaint- 
iff in  any  instance,  except  the  present,  make  a 
contract  by  which  he  agreed  to  pay  the  debts 
317*]  of  other  persons  in  freight,  *nor  vary- 
ing so  much  from  the  ordinary  custom  of  trans- 
portation. There  was  no  evidence  that  any- 
thing had  been  applied  upon  the  debt  against 
Meech  and  Thayer.  All  the  evidence  on  the 
part  of  the  defendant  was  objected  to  by  the 
plaintiff  as  admissible,  under  the  notice  accom- 
panying the  plea,  but  the  objection  was  over- 
ruled, and  the  plaintiff  excepted.  After  the 
proofs  were  closed,  the  counsel  for  the  plaint- 
iff insisted  that  the  defendant  was  not  entitled 
to  a  set-off,  because:  1.  Admitting  that  Dows, 
Meech  &  Co.  were  not  bound  by  the  contract 
of  the  plaintiff,  on  the  ground  of  his  having 
exceeded  his  authority,  the  plaintiff  could  be 
made  responsible  only  in  an  action  on  the  case 
for  the  deceit;  2.  That  the  contract  was  virtu- 
ally an  undertaking  to  pay  the  debt  of  third 
persons,  as  it  respected  45  cents  per  barrel  of 
the  price  for  transportation,  and  not  being  in 
writing.was  within  the  Statute  of  Frauds;  and 
146 


3.  That  the  plaintiff  being  the  general  agent  of 
Dows,  Meech  &  Co.,  and  acting  within  the 
general  scope  of  his  employment,  they  were 
bound  by  his  acts,  and  might  have  been  com- 
pelled to  perform  the  contract  made  with  the 
defendant.  The  court  was  of  opinion  against 
the  plaintiff  on  all  these  questions,  and  charged 
the  jury  that  the  defendant  was  entitled  to  45 
cents  per  barrel  upon  430  of  the  barrels  of  flour 
transported, and  that  after  deducting  the  plaint- 
iff's account  from  the  amount  of  set-off  thus 
computed,  the  defendant  was  entitled  to  a  ver- 
dict for  the  balance.  The  plaintiff  excepted, 
and  the  jury  found  a  verdict  for  the  defend- 
ant, for  $116.61;  upon  which  a  judgment  was 
entered  for  the  defendant,  and  the  plaintiff 
sued  out  a  writ  of  error. 

Mr.  S.  L.  Selden,  for  plaintiff  in  error. 

Mr.  N.  Bacon,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tions are:  1.  Was  the  plaintiff  entitled  to  in- 
terest on  his  account  ?  2.  Was  the  contract 
within  the  Statute  of  Frauds  ?  3.  Did  the 
plaintiff  exceed  his  powers,  and  was  he  liable 
therefor  ?  4.  If  liable,  is  he  so  in  this  form  of 
action  ? 

*On  the  question  of  interest  I  think  [*3 1 8 
the  court  erred.  Interest  is  always  properly 
chargeable  when'there  is  either  an  express  or 
an  implied  agreement  to  pay  it.  The  facts  of- 
fered to  be  proven  are  sufficient,  in  my  judg- 
ment, to  authorize  a  jury  to  infer  that  there 
was  an  agreement  to  pay  interest ;  it  was  the 
uniform  custom  of  all  those  engaged  in  the 
same  business  to  charge  interest;  it  was  the 
custom  of  the  plaintiff  to  charge  it ;  he  had 
charged  it  in  former  accounts  against  the  de- 
fendant, and  it  had  been  paid  without  objec- 
tion, before  the  contract  was  made  on  which 
this  suit  is  brought.  In  the  case  of  Trotter  v. 
Grant,  2  Wend.,  415,  there  was  no  evidence 
that  the  defendant  knew  the  plaintiff's  custom 
to  charge  interest,  nor  had  he  ever  settled  an 
account  in  which  interest  was  charged  ;  there 
were  in  that  case  no  sufficient  facts  from  which 
an  agreement  to  pay  interest  could  be  implied, 
and  the  account  being  unliquidated,  interest 
could  not  be  recovered.  The  facts  in  this  case 
are  different,  and  interest  should  have  been  al- 
lowed. 

Was  the  contract  within  the  Statute  of 
Frauds?  It  is  a  parol  agreement  to  pay  the 
debt  of  a  third  person  and  is,  therefore,  within 
the  terms  of  the  statute.  The  rule,  however, 
has  long  been  settled,  that  though  such  a  prom- 
ise be  by  parol,  if  it  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  mov- 
ing between  the  newly  contracting  parties,  it 
is  not  a  case  within  the  statute  ;  it  then  be- 
comes a  new  and  original  contract.  Such  a 
promise  is  void  in  such  cases  only  when  the 
debt  of  the  third  person  is  the  only  considera- 
tion, or  when  the  new  consideration  is  not  suf- 
ficient to  support  the  contract.  This  subject 
has  been  frequently  before  this  court  since  the 
case  of  Leonard  v.  Vredenburgh,  8  Johns.,  37; 
most  of  the  cases  were  reviewed  in  Farley  v. 
Cleveland,  4  Cow.,  484;  in  which  case  and,  in- 
deed, in  several  of  the  cases,  the  consideration 
of  the  new  promise  moved  from  the  original 
debtor,  but  that  equally  supports  the  new 
promise,  as  a  consideration  moving  bet  ween  the 
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newly  contracting  parties.  This  rule  has  been 
recognized  by  all  writers  on  contracts,  and  has 
been  recognized  by  the  highest  court  in  this 
State;  it  is,  therefore,  as  much  the  law  of  the 
land  as  the  statute  itself.  The  only  question, 
therefore,  is,  whether  the  case  comes  within 
319*]  the  rule.  There  must  not  only  *be  a 
promise,  but  that  promise  must  be  founded 
upon  a  new  consideration  sufficient  in  law  to 
sustain  the  promise.  A  consideration  to  be  suf- 
ficient at  common  law,  must  be  either  a  benefit 
to  the  party  promising,  or  some  trouble  or  prej- 
udice to  the  party  to  whom  the  promise  is  made. 
1  Com.  Cont.,  13.  In  this  case  it  was  a  benefit 
to  the  plaintiff  to  have  employment  for  his 
boats  engaged  in  the  business  of  transportation. 
This  was  a  sufficient  consideration. 

Although  I  consider  the  contract  binding  be- 
tween the  parties  to  it,  it  does  not  follow  that' 
it  was  so  on  Dows,  Meech  &  Co.,  for  whom  it 

Eurported  to  be  made.  The  agent  was  author- 
sed  to  make  such  contracts  as  were  within  the 
scope  of  his  authority,  and  according  to  his 
own  oath  when  examined  as  a  witness,  he  had 
no  authority  to  make  the  contract  in  question. 
The  plaintiff,  therefore,  exceeded  his  powers, 
and '  of  course  made  himself  liable,  the  con- 
tract being  a  valid  one  at  law. 

It  is  contended  that,  if  liable,  the  plaintiff 
must  be  charged  in  an  action  on  the  case;  such 
an  action,  I  apprehend,  could  not  be  sustained. 
There  has  been  no  tort  committed;  the  trans- 
action between  these  parties  was  a  contract, 
and  that  contract  being  valid  in  law,  must  be 
obligatory  on  some  one,  either  the  principal  or 
the  agent,  and  the  agent  having  made  it  without 
authority  from  his  principals,  they  were  not 
bound;  it  follows  that  the  agent  himself  is 
bound. 

I  am  of  opinion,  therefore,  that  the  court 
erred  in  refusing  interest  to  the  plaintiff  on  his 
account,  or  rather,  in  not  submitting  the  evi- 
dence to  the  jury,  as  sufficient  to  justify  them 
in  finding  an  agreement  to  pay  interest.  I  am 
also  of  opinion  that  there  was  no  error  in  al- 
lowing the  defendant's  claim  by  way  of  set-off. 
The  damages  were  sufficiently  liquidated,  and 
arose  upon  contract;  and  as  the  cause  was  com- 
menced before  a  justice,  where  the  defendant 
must  set  off  all  demands,  even  greater  latitude 
would  be  allowed  if  necessary  in  applying  the 
doctrine  of  set-off.  The  judgment  must,  there- 
fore, be  reversed,  with  costs  to  abide  the  event,  and 
a  venire  de  novo  must  be  awarded  by  the  Monroe 
C.  P.,  unless  the  defendant  deducts  from  the 
verdict  his  amount  of  interest  on  the  plaintiff's 
account;  and  in  that  event,  the  judgment  is  af- 
firmed with  single  costs. 

Cited  in-10  N.  Y.,  205 :  21  N.  Y.,  423 ;  26  N.  Y.,  123 ; 
28  N.  Y.,  269;  52  N.  Y.,  328,  500;  13  Barb.,  639;  28 
Barb.,  650:  30  Barb.,  222;  35  Barb.,  155,205;  26  How. 
Pr.,  483 ;  5  Daly,  440;  4  McLean,  50 ;  12  Mich.,  13 ;  32 
111.,  533. 


32O*]    *RATHBUN  v.  INGALLS. 

Attorney  and  Client — Liability  of  Attorney  for 
Money  Collected — Demand. 

An  attorney  is  not  liable  to  an  action  for  money 
collected  by  him  until  demand  or  direction  to 
remit. 


NOTE.— Attorney  and  client— Failure  of  attorney  to 
pay  over  money — Remedy  of  client.  See,  People  v. 
Smith,  3  Cat.,  221,  note. 

WEND.  7. 


Declarations  made  by  an  attorney  that  he  intend- 
ed to  retain  money  collected  by  him  for  his  client, 
to  indemnify  him  fora  fraud  committed  upon  him 
in  the  sale  or  a  horse,  do  not  dispense  with  the  ne- 
cessity of  a  demand,  unless  such  declarations  were 
made  to  the  agent  of  the  plaintiff,  or  it  is  shown  that 
they  came  to  his  knowledge  before  suit  brought. 

Citation— 5  Cow.,  376. 

rPHIS  was  an  action  of  assumpsit.  tried  at  the 
JL  Washington  Circuit  in  June,  1828.  The 
plaintiff  proved  that  $45  were  passed  to  the 
credit  of  the  defendant,  on  one  Fish  becoming 
bound  to  a  creditor  of  the  defendant  to  that 
amount,  and  that  Fish  thus  became  bound  to 
satisfy  a  demand  of  the  plaintiff  against  him, 
which  had  been  left  with  the  defendant  as  an 
attorney  for  collection.  No  demand  of  the 
money  or  direction  to  remit  previous  to  suit 
brought  was  shown,  but  it  was  proved  that  the 
defendant  had  said  that  he  would  not  pay  over 
the  money  to  the  plaintiff  because,  as  he  al- 
leged, the  plaintiff  had  cheated  him  in  the  sale 
of  a  horse,  and  that  the  money  received  by  him 
was  not  sufficient  to  satisfy  his  claim  on  that 
account.  The  persons  to  whom  these  declara- 
tions were  made  were  not  the  agents  of  the 
plaintiff.  The  plaintiff  absconded  from  Easton 
in  Washington  Co.,  in  1820,  and  had  not  been 
there  publicly  since  that  time.  The  negotiation 
between  the  defendant  and  Fish  took  place  7 
or  8  years  before  the  trial.  The  defendant 
moved  for  a  nonsuit,  which  was  granted,  the 
circuit  judge  being  of  opinion  that  the  evidence 
to  excuse  the  necessity  of  a  demand  before 
suit  was  not  sufficient  to  submit  to  the  jury. 
The  plaintiff  moved  to  set  aside  the  nonsuit. 

Messrs.  Wetmore  and  Denio  for  plaintiff. 

Mr.  C.  F.  Ingalls,  in  person. 

By  the  Court,  Sutherland,  J.  The  plaintiff 
was  properly  nonsuited,  on  the  ground  that 
there  was  no  evidence  of  a  demand  of  the 
money  having  been  made  upon  him,  or  direc- 
tions *to  remit  having  been  given  be-  [*321 
fore  the  commencement  of  the  suit.  It  was 
decided  in  Taylor  v.  Bates,  5  Cow.,  376,  that 
an  attorney  was  not  liable  to  an  action  for 
money  collected  by  him  as  an  attorney  for  an- 
other, until  demand  or  directions  to  remit.  The 
evidence  of  a  waiver  of  a  demad  was  not  suf- 
ficient, under  the  circumstances  of  the  case,  to 
go  to  the  jury;  or,  at  all  events,  to  justify  them 
in  finding  for  the  plaintiff. 

The  money  appears  to  have  been  collected 
by  the  defendant  in  the  year  1820,  about  which 
time  the  plaintiff  absconded  from  Easton  where 
he  resided,  and  has  not  been  seen  there  pub- 
licly since.  To  whom  was  the  defendant  to 
pay  the  money?  It  could  not  be  paid  to  the 
plaintiff,  and  he  never  appointed  or  constituted 
an  agent  for  the  purpose. 

The  declarations  of  the  defendant,  made  to 
third  persons,  not  the  agents  of  the  plaintiff 
nor  in  any  manner  connected  with  him  in  re- 
lation to  his  business,  that  he  intended  to  re- 
tain the  money  to  indemify  him  for  a  fraud 
which  had  been  committed  upon  him  by  the 
plaintiff  in  the  sale  of  a  horse,  are  not  to  be 
considered  such  a  refusal  to  pay  as  would  dis- 
pense with  the  necessity  of  a  demand.  If 
the  persons  to  whom  the  declarations  were 
made  had  been  the  agents  of  the  plaintiff, 
authorized  to  ascertain  from  the  defendant 
whether  he  intended  to  pay  the  money  or  not, 
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the  case  would  have  been  different;  as  the  facts 
are,  the  defendant  is  not  to  be  affected  by  those 
declarations;  there  is  no  evidence  that  they 
ever  came  to  the  knowledge  of  the  plaintiff. 

Motion  for  new  trial  denied. 

Cited  in— 24  Wend..  205 ;  5  Hill,  398  :  3  Barb.,  585; 
36  Barb.,  664 ;  Hemp.,  660 ;  37  Mo.,  182 ;  36  Am.  Dec., 
436  (3  Ala.,  37). 


322*]  *KIMBALL  ET  AL.  v.  BROWN. 

Statute  of  Limitations — Accounts. 

One  item  of  an  account  within  six  years  before 
suit  brought  will  not  draw  after  it  items  beyond  six 
years,  so  as  to  protect  them  from  the  operation  of 
the  Statute  of  Limitations,  unless  there  have  been 
mutual  accounts  and  reciprocal  demands  between 
the  parties. 

Citations— Bull.  N.  P..  149 ;  6  T.  R.,  189  :  4  Bac.,  478= 
2  Saund.,  127,  n.  6,  7 :  2  Johns.,  200 ;  5  Johns.  Ch.. 
524 ;  2  Mass.,  217 :  6  Cow..  195. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
JL  Jefferson  Circuit  in  June,  1829,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiffs'  demand  consisted  of  an  ac- 
count of  eight  items  for  9  barrels  of  beer,  sold 
to  the  defendant  at  various  times  between  May 
81,  1819,  and  Dec.  10,  1822,  of  which  last  date 
the  charge  was  for  one  barrel  of  beer,  $6  ;  the 
charge  immediately  preceding  the  last  was  in 
Apr.,  1821.  The  account  was  duly  proved. 
The  suit  was  commenced  in  October  Term, 
1828,  and  the  defendant  having  pleaded  the 
Statute  of  Limitations,  insisted  that  as  no  mut- 
ual dealings  had  been  shown,  the  plaintiffs 
were  entitled  to  recover  only  $6,  the  amount 
of  the  last  charge.  Under  the  direction  of  the 
judge,  a  verdict  was  taken  for  $71,  the  whole 
amount  of  the  account,  subject  to  the  opinion 
of  this  court. 

Mr.  J.  Steele,  for  plaintiff. 

Mr.  W.  D.  Ford,  for  defendant, 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  is,  whether  the  plaintiff  is  entitled  to 
recover  for  the  whole  account  or  only  for  the 
last  barrel  of  beer.  I  have  found  but  few  cases 
on  this  point,  and  will  briefly  state  the  sub- 
stance of  them.  The  case  of  Cotes  v.  Harris, 
which  is  found  only  in  Bull.  N.  P.,  149,  was 
an  action  of  assumpsit  against  executors  ;  they 
pleaded  non  assumpsit  infra  sex  annos,  to  which 
the  plaintiff  replied  a  promise  within  six  years 
before  the  commencement  of  the  suit.  On  the 
trial,  it  appeared  that  all  the  items  of  the 
plaintiffs'  account,  except  one,  were  above  six 
years'  standing  at  the  commencement  of  the 
323*]  suit.  It  was  insisted  for  *the  plaintiff 
that  the  last  item  being  within  six  years,  and 
the  account  being  an  account  current,  unliqui- 
dated, should  draw  the  former  items  out  of  the 
statute.  But  Denison,  J.,  held  that  the  clause 
in  the  statute  was  applicable  only  where  there 
were  mutual  accounts  and  reciprocal  demands; 
but  if  there  were  only  a  demand  by  A  against 
B  in  the  common  way  of  business,  as  by  a 
tradesman  on  his  customer,  that  cannot  be 
called  merchants'  accounts,  and  decided  that 
the  statute  was  a  bar  to  all  the  accounts  above 
six  years'  standing.  The  case  of  Catling  v. 
Skoulding,  6  T.  R.~  189,  was  assumpsit  for  use 
and  occupation ;  the  plaintiff's  account  was 
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for  nine  years'  rent.  The  defendants  were 
dealers  in  liquors,  and  tallow-chandlers,  and 
had  a  running  account  against  the  plaintiff's 
testator.  Only  the  last  half  year's  arrear  of 
rent,  and  one  or  two  of  the  last  articles  of  the 
defendants'  bill,  were  within  six  years  before 
the  commencement  of  the  suit.  On  the  whole 
account  there  was  a  balance  in  favor  of  the 
plaintiff  of  £171  ;  but  if  no  items  were  allowed 
but  those  within  six  years  before  suit  brought, 
then  the  balance  would  be  in  favor  of  the  de- 
fendants. A  verdict  was  taken  for  the  plaintiffs 
for  the  whole  amount,  with  leave  to  the  de- 
fendant to  move  to  set  it  aside  and  enter  a 
nonsuit.  The  court  were  of  opinion  that  the 
plaintiffs  were  not  barred  ;  Ld.  Kenyon  said, 
that  where  there  is  no  item  of  account  at  all 
within  six  years  before  the  action  brought,  the 
plaintiff  will  be  precluded,  unless  he  can  bring 
his  case  within  the  exception  in  the  statute  ; 
but  the  present  case  was  not  one  of  that  kind. 
It  could  not  be  doubted,  he  said,  that  an  ac- 
knowledgment within  six  years  will  take  the 
case  out  of  the  statute  ;  and  he  considered  it 
clearly  settled,  that  every  new  item  and  credit 
in  an  account  given  by  one  party  to  the  other 
was  an  admission  of  there  being  an  unsettled 
account  between  them  to  be  afterwards  ascer- 
tained. He  considered  the  decision  in  Cotes  v. 
Harris  sound,  having  originally  taken  a  note 
of  that  case,  and  furnished  it  to  Mr.  Justice 
Buller  for  publication.  The  substance  of  these 
two  cases  is  extracted  by  Gwillim,  the  learned 
editor  of  Bacon's  Abridgment,  4  Bac.,  478, 
thus  :  "  But  though  the  exception  in  the  stat- 
ute is  so  far  limited  to  transactions  merely 
between  merchant  and  merchant,  that  where 
*there  is  no  item  of  account  at  all  [*324 
within  six  years  before  action  brought,  the 
plaintiff  will  be  precluded,  unless  he  can  show 
that  the  accounts  were  between  merchant  and 
merchant,  etc. ;  yet  a  mutual  account  of  any 
sort  between  a  plaintiff  and  defendant,  though 
neither  of  them  of  the  description  of  merchant, 
for  any  item  of  which  credit  has  been  given 
within  six  years,  is  evidence  of  a  promise  to 
pay  the  balance,  and  will  take  the  case  out  of 
the  Statute  of  Limitations  ;  but  where  all  the 
items  of  an  open  unliquidated  account  are  on 
one  side,  the  last  item  which  happens  to  be 
within  six  years  shall  not  draw  after  it  those 
that  are  of  longer  standing."  Such  is  also  the 
result  of  the  observations  of  Sergeant  Will- 
iams. 2  Saund.,  127,  n.  6,  7. 

In  our  own  court  very  little  has  been  adju- 
dicated relating  to  this  question.  In  Ram- 
chander  v.  Hammond,  2  Johns.,  200,  it  was  de- 
cided that  the  English  adjudications  are  appli- 
cable to  our  statute,  the  only  difference  being 
that  one  statute  substitutes  the  word  "  actions," 
which  concern  the  trade  of  merchandise,  etc.. 
for  the  word  "  accounts,"  concerning  the  trade 
of  merchandise,  etc  ,  which  is  the  phraseology 
of  the  Statute  of  James  I.;  and  it  was  held 
that  these  words  were  confined  to  actions  on 
open  or  current  accounts,  and  not  to  accounts 
stated  and  liquidated  by  bills  or  notes.  Chan- 
cellor Kent  has  elaborately  discussed  the  ques- 
tion now  under  consideration,  and  has  col- 
lected and  commented  on  nearly  all  the  cases 
to  be  enforced  at  law  and  in  equity.  5  Johns. 
Ch.,  524.  The  question  involved  in  this  case 
he  thinks  settled,  that  to  bring  the  case  within 
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the  statute  there  must  be  mutual  accounts  and 
reciprocal  demands.  The  Chancellor  examines 
the  cases  as  to  a  branch  of  this  question,  not 
important  in  this  case,  viz. :  whether  the  stat- 
ute applies  to  accounts  between  merchants 
where  there  has  been  no  dealing  within  six 
years ;  that  question  he  considers  unsettled 
even  at  this  day  in  England  and  here ;  it  is 
only  settled,  he  says,  that  if  part  of  an  open 
current  account  be  within  six  years,  that  part 
draws  after  it  the  articles  beyond  six  years,  so 
as  to  protect  them  from  the  statute.  The  same 
rule  prevails  in  Mass.  2  Mass..  217. 
325*]  *The  counsel  for  the  plaintiff  seems 
to  think  that  a  recent  decision  of  this  court 
has  established  a  new  doctrine  on  this  point, 
that  when  several  items  of  an  account  on  one 
side  only,  where  there  has  been  no  mutual 
dealing,  are  within  six  years,  then  the  whole  is 
taken  out  of  the  statute.  Tucker  v.  lees,  6 
Cow. ,  195.  The  case  of  Tucker  v.  Res  is  not 
stated  at  all  by  the  reporter ;  no  facts  are 
given,  except  in  the  opinion  of  the  court,  but 
enough  is  there  found  to  show  that  it  was  de- 
cided as  a  case  of  mutual  accounts.  In  the 
plaintiff's  account  there  was  indeed  but  one 
item,  but  it  was  no  less  an  account  for  that 
reason.  So,  in  the  case  of  Catling  v.  Skoulding, 
the  plaintiff's  demand  was  for  rent,  use  and 
occupation,  but  it  did  not,  therefore,  lose  its 
character  as  an  account.  In  Tucker  v.  Ives,  the 
plaintiff's  demand  was  for  money  received  by 
the  defendant  for  the  plaintiff's  use,  but  it  was 
an  account  within  the  meaning  of  the  decis- 
ions ;  there  had  been  mutual  dealings,  and  in 
such  case,  had  there  been  but  one  item  of  the 
account  within  six  years,  the  whole  account 
would  have  been  taken  out  of  the  statute,  ac- 
cording to  the  cases  above  referred  to ;  but 
that  case  does  not  help  the  plaintiff  in  this 
cause.  Here  but  one  item  of  his  account  is 
within  six  years,  and  there  has  been  no  mutual 
dealing  ;  the  plaintiff,  therefore,  can  recover 
only  for  the  last  item  of  his  account.  The  case 
is  subject  to  the  opinion  of  the  court. 

Judgment  must  be  entered  for  the  plaintiff  for 
$6,  unless  he  elect  to  have  a  new  trial  on  payment 
of  costs,  to  prove  a  promise  within  six  years,  if  he 
can. 

Cited  in— 9  Wend.,  128;  15  Wend.,  555;  1  Edw.,  427: 
14  N.  Y.,  230 ;  60  N.  T.,  Ill ;  79  N.  Y.,  9  (35  Am.  Rep., 
501) ;  5  Lans.,  138 ;  7  Lans.,  391 ;  6  Hun,  81 ;  14  Abb.  N. 
8.,  313;  1  Sand.,  221;  2  Sand.,  322;  4  Sand.,  329;  5 
Bos.,  236 ;  4  Daly.  383;  59  111.,  87. 
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R.  &  A.  ENSWORTH. 

Partnership — Demands  against  Individual  Mem- 
bers— May  be  Set  Off  against  Debt  Due  Firm, 
When— Hotel  Bill  as  Set-off. 

A  debt  due  to  a  firm  cannot  be  discharged  by  one 
of  the  partners  applying-  it  in  payment  of  an  indi- 
vidual debt  owing  by  him  to  the  debtor  of  the  firm, 
unless  done  with  the  knowledge  and  approbation  of 
the  other  partners. 

It  seems  that  demands  against  individual  mem- 
bers of  a  firm  may  be  set  off  against  demands  of  the 
firm,  if  the  course  of  dealing  of  the  firm  in  receiv- 
ing such  demands  in  payment  is  uniform,  and  so 
notorious  that  individuals  dealing  with  them  must 
be  supposed  to  have  had  reference  to  it  in  their 
transactions  with  the  firm. 

WEND.  7. 


A  tavern  bill,  unless  against  a  traveler,  is  not  the 
subject  of  a  set-off. 

Citations— 2  Cai.,  246 ;  2  Johns.,  300 ;  4  Johns.,  251 ; 
16  Johns.,  34 ;  19  Johns.,  157  ;  1  Wend.,  531 ;  5  Cow.. 
489 ;  1  R.  L.,  180,  sec.  13  ;  3  Cai.,  187. 

MOTION  to  set  aside  report  of  referees.    Jo- 
seph D.  Evernghim  and  his  brothers,  James 
and  Gilbert,  were  partners  in   trade  as  mer- 
chants, conducting  business  at  the  Village  of 
Rochester  under  the  name  and  firm  of  Evern- 

§him  &  Co.;  Joseph  resided  in  N.Y.,  James  in 
anadaigua,  and  Gilbert  in  Rochester;  Gilbert 
having  the  principal  management  of  the  busi- 
ness. On  June  12,  1826,  at  the  City  of  N.  Y., 
Joseph  and  James,  two  of  the  partners,  execut- 
ed an  assignment  of  all  their  property,  real  and 
personal,  including  the  debts  due  the  firm  at 
Rochester,  to  their  father,  Gilbert  Evernghim, 
for  the  benefit  of  himself  and  others,  to  secure 
moneys  due  and  responsibilities  assumed,  and 
July  21,  1826,  Gilbert  executed  a  like  assign- 
ment to  his  father  for  the  same  purposes.  A 
suit  was  brought  by  the  assignee,  in  the  names 
of  the  assignors,  against  the  defendants,  and  the 
cause  was  referred.  On  the  hearing,  the  plaint- 
iffs proved  an  account  of  goods,  wares  and 
merchandise  sold  the  defendants,  to  the  amount 
of  $467.67.  The  defendants  produced  a  receipt 
in  these  words:  "  Rec'd,  Rochester,  June  10th, 
1826.  of  R.  Ensworth,  the  sum  of  six  hundred 
and  fifty  dollars,  it  being  the  amount  of  his  ac- 
count, and  which  sum  is  to  be  credited  to  him 
on  our  acct. — Of  A.  Ensworth  &  Son."  Signed, 
" Evernghims  &  Co.;"  which  receipt  was  in 
the  handwriting  of,  and  given  by  Gilbert 
Evernghim,  Jr.  The  defendants  were  tavern- 
keepers  in  the  Village  of  Rochester,  and  had  an 
account,  commonly  called  a  bar  account,  to 
a  large  amount,  against  Gilbert  Evemghim, 
Jr.,  for  entertainments,  liquors  and  other  tav- 
ern Refreshments,  which  they  alleged  [*327 
would  overbalance  the  account  of  the  firm  of 
Evernghims  &  Co.  against  them,  and  to  be 
a  proper  set-off  against  such  account.  The 
plaintiffs  insisted  that  the  receipt  produced 
by  the  defendants  was  antedated,  and  exam- 
ined witnesses  in  support  of  their  allegation; 
the  defendants,  on  their  part,  gave  evidence  to 
prove  that  it  had  been  the  uniform  usage  of 
the  firm  of  Evernghims  &  Co.  to  allow  and 
credit  the  individual  debts  of  Gilbert  Evern- 
ghim, Jr.,  on  the  demands  of  the  firm  against 
persons  indebted  to  them.  The  referees  report- 
ed that  there  was  nothing  due  to  the  plaintiffs, 
who  moved  to  set  aside  the  report. 

Mr.  D.  D.  Barnard,  for  plaintiffs. 

Mr.  F.  M.  Haight,  for  defendants. 

By  the  Court,  Sutherland,  J.  The  referees 
allowed  the  account  of  the  defendants  against 
Gilbert  Evernghim.  Jr.,  one  of  the  plaintiffs; 
or,  at  least,  as  much  thereof  as  to  balance  the 
claim  of  the  plaintiffs.  The  question  is, wheth- 
er such  allowance  was  proper  upon  any  princi- 
ple? I  do  not  see  how  it  can  be  sustained.  It 
is  admitted  that  a  firm  is  not  responsible  for 
the  individual  debts  of  its  members,  and  that 
such  debts  cannot  be  offset  against  a  partner- 
ship demand,  but  it  is  contended:  1.  That 
there  was  an  actual  payment  of  the  plaintiffs' 
account  in  this  case,  by  the  application  of  the 
defendants'  account  to  it,  as  proved  by  the  re- 
ceipt of  June  10,  1826;  and  2.  That  it  was  the 
uniform  custom  of  the  plaintiffs  to  pay  the  in- 
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•dividual  debts  of  the  partners  out  of  the  store, 
and  that  it  is  fairly  to  be  inferred  from  that 
and  other  circumstances,  that  it  was  agreed,  or 
understood  between  the  parties,  that  the  de- 
fendants' account  against  Gilbert  Evernghim, 
Jr.,  should  be  credited  or  allowed,  on  the  ac- 
count of  the  plaintiffs  against  them. 

The  receipt  relied  upon  in  support  of  the 
first  ground  was  proved  to  be  in  the  handwrit- 
ing of  Gilbert  Evernghim,  Jr.,  the  debtor  of 
the  defendants ;  and  the  evidence  leaves  scarce- 
ly a  doubt  that  it  was  given  long  after  it  bears 
date,  and  was  intentionally  antedated,  for  the 
purpose  of  overreaching  the  assignment  which 
328*]  *was  made  by  the  plaintiffs  to  Gilbert 
Evernghim,  on  June  12  and  July  21  of  the  same 
year.  I  shall  not  recapitulate  the  facts  and  cir- 
cumstances from  which  this  inference,  in  my 
opinion,  necessarily  results;  they  are  such  as  I 
think  would  be  entirely  satisfactory  to  any  jury, 
for  it  is  unimportant,  in  my  opinion,  whether 
this  receipt  was  given  before  or  after  the  as- 
signment— whenever  given,  it  was  intended  by 
Gilbert  Evernghim,  Jr.,  as  an  appropriation  of 
the  partnership  property  (a  subsisting  valid  de- 
mand against  the  defendants),  in  satisfaction 
of  his  own  individual  debt,  the  defendants  be- 
ing fully  apprised  of  all  the  circumstances.  It 
has  been  repeatedly  decided  in  this  court,  that 
one  partner  cannot  give  the  partnership  note 
for  his  own  private  debt,  so  as  to  bind  the  other 
partners,  unless  they  have  been  previously 
consulted,  and  consented  to  the  transaction.  2 
Cai.,  246;  2  Johns.,  300;  4  Id.,  251;  16  Id.,  34; 
19  Id.,  157;  1  Wend.,  531.  In  Dob  v.  Halsey, 
16  Johns.,  34,  it  was  held  that  where  one  part- 
ner delivers  partnership  property  to  a  third 
person,  in  payment  of  his  private  debt  (the  per- 
son who  receives  the  property  knowing  that  it 
belongs  to  the  firm),  the  person  so  receiving  it 
is  liable  to  the  firm  in  an  action  for  goods  sold 
and  delivered,  to  the  full  value  of  the  prop- 
erty. Judge  Spencer  remarks,  that  it  makes  no 
difference  whether  the  note  of  the  firm  be  giv- 
en in  such  a  case,  or  the  partnership  property 
be  applied  to  pay  the  private  debt  of  one  of  the 
partners:  in  both  cases  the  act  is  equally  inju- 
rious to  the  other  partners.  It  is  taking  their 
common  property  to  pay  a  private  debt  of  one 
ef  the  partners;  and  in  Gram  v.  Cadwell,  5 
Cow.,  489,  it  was  decided  that  one  partner 
could  not  release  a  debt  due  to  the  firm,  even 
during  the  partnership,  in  consideration  of  a 
debt  due  from  him  individually. 

In  order  to  make  this  a  valid  transaction,  it 
was  incumbent  on  the  defendants  to  show  that 
the  arrangement  was  made  with  the  knowledge 
and  approbation  of  the  other  partners;  and 
such  knowledge  and  assent  must  be  clearly 
shown,  and  not  left  to  be  inferred  from  vague 
and  slight  circumstances.  The  cases  already 
cited  show  that  such  is  the  rule  in  this  State. 
The  evidence  of  assent  is  entirely  insufficient 
to  bind  the  plaintiffs.  Indeed,  as  has  already 
been  observed,  the  weight  of  evidence  is,  that 
329*]  *the  arrangement  was  made  after  the 
plaintiffs  had  assigned  all  their  property,  this 
demand  as  well  as  others,  for  the  benefit  of  their 
creditors,  and  after  a  breach  had  taken  place 
between  Gilbert  Evernghim,  Jr.,  and  his  broth- 
ers and  father.  To  presume  their  assent,  under 
such  circumstances,  would  be  worse  than  ab- 
surd. 

1M 


2.  The  evidence  as  to  the  usage  of  the  store 
in  receiving  accounts  against  the  individual 
partners,  in  payment  of  partnership  demands, 
falls  very  far  short  of  establishing  a  clear  and 
uniform  practice  in  that  respect.  Some  ac- 
counts of  that  description  appear  to  have  been 
allowed,  but  nothing  like  a  general  custom,  so 
notorious  that  individuals  dealing  with  them 
must  be  supposed  to  have  had  reference  to  it 
in  their  transactions  with  the  firm,  is  shown. 
But  if  it  were  otherwise,  it  would  not  reach 
this  case;  it  would  apply  only  to  legal  de- 
mands, such  as  might  be  legally  collected 
against  the  individual  partners.  Now  it  is 
shown,  beyond  all  question,  that  with  the  ex- 
ception of  a  very  few  items,  the  whole  account 
of  the  defendant  against  Gilbert  Evernghim, 
Jr.,  was  for  tavern  expenses,  liquors  and  en- 
tertainments. Our  Statute,  1  R.  L.,.  180,  sec- 
13,  provides,  "that  if  any  innholderor  tavern, 
keeper  shall  trust  any  person  (other  than  trav- 
elers^ above  the  sum  of  $1.25  for  any  sort  of 
strong  or  spirituous  liquors,  or  other  tavern 
expenses,  he  shall  lose  every  such  debt,  and  be 
incapable  of  suing  for  the  same  or  any  part 
thereof."  3  Cai.,  187.  The  defendants,  there- 
fore, never  could  have  collected  their  account 
of  Gilbert  Evernghim,  Jr.,  and  if  the  plaintiffs 
had  expressly  promised  to  pay  it,  such  prom- 
ise could  not  have  been  enforced  ;  as  long  as 
the  promise  was  executory,  the  statute  would 
have  been  a  complete  bar  to  the  action.  If  it 
were  conceded,  therefore,  that  the  defendants 
credited  Gilbert  upon  the  express  understand- 
ing that  the  firm  were  to  allow  the  amount  in 
their  account  against  them,  the  agreement 
could  not  be  enforced  in  this  or  any  other  ac- 
tion. The  principles  on  which  the  report  must 
have  been  founded  are  radically  erroneous. 

It  is,  therefore,  set  aside,  and  a  re-hearing  is 
ordered. 

Cited  in— 4  Barb.,  588 ;  11  Barb.,  314 ;  13  Abb.  Pr., 
349;  16  Abb.  Pr.,  472;  12  Pet.,  232  (28  Am.  Rep.,  541); 
43  Wis.,  218 ;  124  Mass.,  14. 


*McINTIRE  [*33O 

9, 

CLARKE  &  MORRIS,  Adm'rs,  etc. 

Contract  to  Give  Security — Condition  Precedent 
— Special  Contract — Quantum  Meruit — New 
Trial. 

Where  a  party  is  bound  by  contract  to  give  such 
security  for. the  performance  of  covenants  as  shall 
be  approved  by  a  third  person,  the  giving  security 
is  a  condition  precedent  to  the  bringing  of  an  ac- 
tion ;  an  averment  that  the  party  was  ready  and 
willing  to  give  the  security,  but  that  it  was  not  re- 
quired of  him,  is  not  enough, 

In  an  action  of  debt,  where  the  declaration  con- 
tains two  counts,  one  on  a  special  contract,  in 
which  a  certain  sum  is  demanded  as  damages,  and 
another  on  a  quantum  weru.it,  demanding  a  like 
sum,  and  a  verdict  is  rendered  for  a  sum  greater 
than  is  demanded  in  either  count,  the  verdict  will 
be  set  aside  and  a  new  trial  granted. 

THIS  was  an  action  of  debt.  Articles  of 
agreement  were  entered  into  between  the 
plaintiff  and  the  intestate,  whereby  the  plaint- 
iff engaged  to  render  his  services,  and  make 
the  necessary  advance  of  money  to  obtain  pos- 
session of  certain  property  belonging  to  the 
intestate,  in  the  Island  of  Jamaica,  and  to 
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give  such  security  for  the  faithful  discharge 
of  his  agency  as  should  be  approved  by  A. 
B. ;  for  his  agency  he  was  to  receive  com- 
pensation, to  be  liquidated  in  a  manner  point- 
ed out  in  the  agreement.  Property  to  a  consid- 
erable amount  was  recovered.  The  value  of  the 
plaintiff's  services  was  certified  at  $4,817.84, 
and  he  brought  this  action  to  recover  the 
amount  thereof.  The  declaration  demanded 
$9,635.68,  and  contained  two  counts;  the  first 
setting  forth  the  special  agreement,  averring 
that  the  plaintiff  had  devoted  time,  services 
and  money  to  the  business,  and  recovered  a 
large  estate  for  the  intestate,  and  that  he  was 
ready  and  willing  to  give  the  security  provided 
for,  but  no  such  security  was  required  of  him; 
it  set  forth  the  liquidation  of  his  compensation 
at  $4,817.84,  and  demanded  that  sum  in  the 
first  count.  The  second  count  was  on  a  quan- 
tum meruit,  demanding  a  like  sum  of  $4,817.84. 
The  plaintiff  had  a  verdict  of  $7,000.  The  de- 
fendants moved  for  a  new  trial,  which  was 
f  ran  ted,  on  the  grounds:  1.  That  the  plaintiff 
ad  not  proved  that  he  had  offered  the  secu- 
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rity  stipulated  in  the  contract;  2.  That  the  ver- 
dict was  for  a  sum  greater  than  was  demanded 
in  either  count,  and  that  he  cannot  recover  on 
both,  Willes,  65;  5  Co.  22  b  ;  and  3.  That  the 
verdict  was  not  warranted  by  the  evidence. 
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On  a  motion  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence,  a  case  of  what  tran- 
spired on  the  trial  must  be  presented. 

A  MOTION  was  made  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence, 
and  nothing  but  the  affidavits  in  support  of  the 
motion  was  handed  up.  The  Court  refused 
to  hear  the  motion,  because  the  affidavits  were 
not  accompanied  by  a  case,  showing  what 
transpired  on  the  trial,  observing  that  such  was 
the  settled  practice  of  the  court,  and  that  it 
would  not  be  departed  from. 

Cited  in— 8  Abb.  Pr.,  315 ;  4  Park.,  305 ;  5  Rob.,  499. 
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333*]  *  JACKSON,  ex  dem.  E.  DORAN  ET  AL. 


GREEN. 

Descent  —  How  Affected  by  Alienism  of  Ancestor. 

No  one  who  is  obliged  to  trace  his  descent  through 
an  alien  can  inherit  real  estate,  if  the  death  of  the 
owner  happened  previous  to  Jan.  1,  1830,  until  when, 
the  Statute  11  and  12  Wm.  III.,  ch.  6,  was  not  incor- 
porated into  our  law  of  descent  ;  so  held,  where  the 
children  of  a  naturalized  citizen  claimed  that  their 
father  was  the  heir  of  a  naturalized  citizen,  they 
being  obliged  to  trace  their  descent  through  their 
grandmother,  who  was  an  alien. 

It  seems,  however,  that  this  rule  would  not  apply 
where  the  claimant  was  a  brother  of  the  perspn  last 
seised  :  the  descent  from  brother  to  brother  is  con- 
sidered immediate;  but  not  so  from  cousin  to  cousin. 

Citations—  2  Kent,  Com.,  46,  48;  Co.Litt.,8;  IVent., 
413,  417  ;  2  Bl.  Com.,  208  ;  1  R.  S.,  754,  sec.  22  ;  Dyer, 
274  ;  3  Inst.,  241  ;  3  Johns.  Gas.,  21  ;  7  Johns.,  214  :  3 
Geo.  II.,  ch.  21  ;  4  Wheat.,  453  ;  9  Wheat.,  354  ;  11  & 
12  Wm.  III.,  ch.  6. 


was  an  action  of  ejectment,  tried  at 
1  the  N.  Y.  Circuit  it  Oct.,  1828,  before  the 
Hon.Ogden  Edwards,  one  of  the  Circuit  Judges. 
Felix  Cunningham,  an  Irishman,  became  a 
naturalized  citizen  of  this  country  in  1806,  and 
in  1821  died  without  issue,  seised  and  pos- 
sessed of  a  house  and  lot  in  the  City  of  N.  Y., 
the  premises  in  question,  purchased  by  him 
after  his  naturalization.  The  lessors  of  the 
plaintiff  are  the  children  and  heirs  at  law  of 
James  Doran,  also  an  Irishman,  a  first  cousin 
of  Cunningham,  their  mothers  being  sisters. 
334*]  James  Doran  *was  naturalized  in  1811 
and  died  in  1825.  The  father  and  mother  of 
Cunningham  were  both  dead  at  the  time  of  his 
decease  —  they  left  descendants  who  are  all 
aliens.  Whether  the  mother  of  James  Doran 
was  or  was  not  living  at  the  time  of  the  death 
of  Cunningham,  was  not  shown;  but  he  had 
two  older  brothers,  named  Patrick  and  John, 
who,  and  their  mother,  were  aliens.  A  ver- 
dict was  entered  by  consent  for  the  plaintiff, 
subject  to  the  opinion  of  this  court. 

Mr.  P.  W.  RadclifF,  for  the  plaintiff,  in- 
sisted that  the  kinsmen  ex  parte  paterna  of 
Felix  Cunningham  being  aliens,  the  title  de- 
scended to  James  Doran,  his  maternal  cousin, 
who  being  a  naturalized  citizen,  was  capable 
of  taking;  that  the  descent  from  Cunningham 
to  Doran  was  direct  and  immediate,  notwith- 
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standing  the  circuity  in  the  line  of  consanguin- 
ity, which,  he  insisted,  was  referred  to  merely 
to  ascertain  the  person  entitled,  and  not  for  the 
purpose  of  deducing  title  in  such  line;  and 
that  the  claim  of  Doran  was  not  founded  upon 
a  right  by  representation,  but  upon  the  fact  of 
his  being  the  next  of  kin  capable  of  taking  the 
estate,  and  as  such  entitled  in  his  own  right. 

Mr.  R.  Emmet,  for  defendant,  insisted  that 
the  descent  was  not  immediate,  that  it  must 
necessarily  be  traced  through  the  mother  of 
Doran,  and  she  being  an  alien,  there  could  be 
no  recovery. 

• 

By  the  Court,  Savage,  Ch.  J.  The  question 
in  this  case  is  whether  the  children  and  heirs 
at  law  of  James  Doran  are  entitled  to  inherit 
the  real  estate  of  Felix  Cunningham,  or  wheth- 
er it  escheats  to  the  State.  It  is  contended  on 
the  part  of  the  plaintiff,  that  upon  the  death  of 
Cunningham,  the  estate  passed  to  James  Doran, 
who  was  then  living. 

An  alien  cannot  hold  real  estate  by  descent, 
though  he  may  by  purchase  until  office  found;, 
but  if  he  die  before  office  found,  the  property 
will  escheat.  An  alien  by  the  common  law  has 
no  inheritable  blood  through  which  a  title  can 
be  deduced,  and  cannot  transmit  the  estate. 
2  Kent,  Com.,  46.  Naturalization  gives  the 
alien  all  the  rights  of  a  natural  born  citizen;  he 
thereby  becomes  capable  of  receiving  proper- 
ty by  *descent,  and  of  transmitting  it  [*335 
in  the  same  way.  It  has  also  a  retroactive 
operation;  and  lands  purchased  by  an  alien 
who  is  afterwards  naturalized  may  be  held  by 
him,  and  transmitted  by  him  in  the  same  man- 
ner as  lands  acquired  after  naturalization.  In 
the  case  before  us,  both  Cunningham  and 
Doran  had  inheritable  blood,  by  reason  of  their 
naturalization;  when  the  former  died,  his  es- 
tate vested  in  his  heirs,  if  he  had  any  capable  of 
taking ;  if  he  had  none  such,  the  estate  es- 
cheated, not  on  the  ground  of  alienism,  but  for 
want  of  heirs. 

Cunningham  and  Doran,  both  being  citizens, 
had  capacity  to  transmit  and  to  take  by  de- 
scent, provided  that  descent  be  immediate;  but 
the  difficulty  in  this  case  arises  from  the  fact 
that  Doran  must  inherit,  if  at  all,  through 
alien  ancestors.  It  is  stated  by  Coke,  Co.  Lit!., 
8,  that  if  there  be  two  sons  subjects,  the  father 
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an  alien,  if  one  of  the  sons  be  seised  of  land 
and  die,  the  other  cannot  inherit,  because  there 
was  no  inheritable  blood  between  the  father 
and  the  sons,  and  when  the  sons  cannot  be  heir 
to  the  father,  neither  shall  be  heir  to  the  other 
— this  doctrine  must  have  rested  upon  the  sup- 
position, that  the  surviving  brother  must  in- 
herit, if  at  all,  through  the  father,  and  as  the 
father  could  not  inherit,  so  neither  should  the 
son.  A  contrary  doctrine  was  established  in 
Collingwood  v.  Pace,  1  Vent  ,  413.  It  was  there 
held  that  one  brother  should  inherit  from  the 
other,  because  the  descent  between  brothers 
was  immediate,  as  from  father  to  son;  not  that 
he  could  derive  title  through  the  alien  father. 
The  father  could  never  inherit  from  his  son, 
though  a  natural  born  subject,  because  inher- 
itances in  England  never  lineally  ascend.  2  Bl. 
Com.,  208. 

As  this  case  must  be  determined  according 
to  the  rules  of  the  common  law,  not  being  em- 
braced in  any  of  our  statute  alterations,  it 
will  be  proper  to  refer  to  some  of  the  canons 
of  descent.  1.  The  first  rule  laid  down  by 
Blackstone  is,  that  inheritances  shall  lineally 
descend  to  the  issue  of  the  person  who  has  last 
died  actually  seised  in  infimtum,l>ut  shall  nev- 
er lineally  ascend.  2.  The  male  issue  shall  be 
admitted  before  the  female.  3.  When  there 
are  two  or  more  males  in  equal  degree,  the  eld- 
est only  shall  inherit;  but  the  females  all  to- 
gether. 4.  The  lineal  descendants  in  infini- 
336*]  turn  of  any  person  deceased  *shall  rep- 
resent their  ancestor.  5.  On  failure  of  lineal 
descendants,  or  issue  of  the  person  last  seised, 
the  inheritance  shall  descend  to  his  collateral 
relation,  being  of  the  blood  of  the  first  pur- 
chaser; subject  to  the  three  preceding  rules. 
6.  The  collateral  heir  of  the  person  last  seised 
must  be  his  next  collateral  kinsman  of  the  whole 
blood.  7.  In  collateral  inheritances,  the  male 
stock  shall  be  preferred  to  the  female,  unless 
where  the  lands  have,  in  fact,  descended  from 
the  female.  Our  Statute  of  Feb.  23,  1786,  al- 
tered the  common  law  in  five  particulars:  1. 
When  the  person  dying  seised  leaves  several 
persons  lawful  issue,  of  equal  degree  in  lineal  de- 
scent, they  shall  inherit  equally.  2.  If  such  is- 
sue are  of  different  degrees  of  consanguinity, 
they  shall  inherit  perstirpes,  and  not  per  capita; 
3.  If  there  be  no  issue, then  the  father,  if  living, 
inherits,  unless  the  property  came  from  the 
mother;  4.  If  there  be  neither  issue  nor  father, 
the  brothers  and  sisters  shall  inherit  equally, 
including  those  of  the  half  blood,  unless  the 
property  descended  from  an  ancestor,  and  then 
it  shall  remain  in  the  blood  of  such  ancestor; 
5.  If  any  of  the  brothers,  etc.,  be  dead,  leav- 
ing issue,  such  issue  shall  take  the  share  of 
their  parent — in  all  other  cases  of  descent,  it 
was  declared  the  common  law  shall  govern. 
Our  Revised  Statutes  have  made  several  impor- 
tant alterations  in  the  law  of  descents,  which 
however,  need  not  be  stated  here,  except  one 
provision  which  may  have  an  influence  in  show- 
ing the  opinion  of  the  Legislature  on  the  point 
in  controversy  in  this  cause;  it  is  as  follows: 
"No  person  capable  of  inheriting  under  the  pro- 
visions of  this  chapter,  shall  be  precluded  from 
such  inheritance  by  reason  of  the  alienism  of  any 
ancestor  of  such  person.  1  R.  S.,  754,  sec.  22. 

Having  thus  stated  the  canons  of  the  com- 
mon law  and  our  statute  modifications  of  them, 
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it  will  be  seen  that  the  case  under  considera- 
tion is  one  which  must  be  decided  by  the  com- 
mon law.  Felix  Cunningham  had  no  issue; 
no  brothers  or  sisters;  no  uncles  or  aunts  capa- 
ble of  inheriting.  He  did  leave  these  relatives, 
but  they  are  excluded  by  reason  of  their  alien- 
ism; the  male  line  being  therefore  legally  ex- 
tinct, we  must  look  to  the  female  line,  in  the 
language  of  Blackstone,  "leaving  no  place 
untried,  in  order  to  find  heirs  that  may,  by 
possibility,  be  derived  from  the  original  pur- 
chaser." We  then  *find  a  sister  of  the  [*337 
mother  of  Felix  Cunningham,  who,  by  the 
common  law,  but  for  her  alienism,  is  capable 
of  inheriting,  though  the  mother  is  not.  And 
here  it  may  not  be  improper  to  notice  an  ab- 
surdity in  the  law  of  descents  which  was  never 
corrected  in  our  own  State  until  the  Revised 
Statutes  took  effect,  to  wit:  that  the  mother 
could  never  inherit  from  her  children,  though 
her  sister  might;  but  our  proper  business  now 
is  to  ascertain  who  is  entitled  by  law,  though 
we  may  not  see  the  reason  of  the  law.  That  sis- 
ter is  Eleanor  Curran,  who,  for  aught  appear- 
ing in  the  case,  is  still  living  in  Ireland,  an 
alien.  The  case  states  that  she  married  a  man 
by  the  name  of  Doran,  and  that  she  had  three 
sons,  Patrick,  John  and  James.  Patrick  and 
John  are  still  living  in  Ireland,  aliens;  James 
was  naturalized  in  N.  Y.,  and  died, leaving  the 
lessors,  his  children  and  heirs  at  law.  Sup- 
pose, then,  that  Eleanor  Doran,  the  natural 
aunt  of  Felix  Cunningham,  is  living,  and  an 
alien,  what  becomes  of  the  estate?  But  for  her 
alienism,  she  would  be  the  heir  at  law  of  Felix 
Cunningham,  upon  the  facts  stated  in  the  case. 
Being  an  alien,  she  cannot  take  it,  "  for  the 
law,  quce  nihil frustra  facit  will  not  give  her  an 
inheritance  or  freehold  by  act  of  law,  for  she 
cannot  keep  it."  1  Vent.,  417.  I  consider  the 
argument  of  Ch.  B.  Hale,  in  the  case  of  Colling- 
wood v.  Pace,  as  containing  the  correct  rule  of 
law  on  this  subject.  He  states  several  cases  to 
illustrate  his  argument,  thus:  "A  and  B,  broth- 
ers, A  is  an  alien,  or  attainted,  and  hath  issue, 
C,  a  denizen  born;  B  purchaseth  lands,  and 
dies  without  issue,  C  shall  not  inherit;  for  A 
(which  was  the  medius  ancestor,  or  medium  dif- 
ferens  of  this  descent)  was  incapable.  Gray's 
case,  Dyer,  274.  Again;  A  and  B,  brothers,  A 
is  an  alien,  or  attainted,  and  hath  issue  C  and 
dies,  and  C  purchaseth  lands  and  dies  without 
issue;  B  his  uncle,  shall  not  inherit,  for  the 
reason  beforegoing,  for  A  is  the  medius  ances- 
tor, which  was  disabled."  This  was  Courtney'* 
case,  3  Inst.,  241.  According  to  this  case,  El- 
eanor Doran  could  not  take  it  if  she  was  a  cit- 
izen, because  the  descent  to  her  is  mediate, not 
immediate,  and  the  medius,  the  mother  of  Fe- 
lix Cunningham,  through  whom  she,  E.  Dor- 
an, must  derive  title,  having  no  inheritable 
blood,  no  estate  *or  inheritance  can  be  [*338 
derived  through  her.  Ld.  Hale  divides  de- 
scents into  lineal  and  collateral,  and  each  of 
those  into  mediate  and  immediate.  Lineal  de- 
scent from  father  to  son  is  immediate;  but 
from  grandfather  to  grandson  is  mediate,  the 
father  being  the  medium  of  the  descent.  Col- 
lateral descent  from  brother  to  brother  is  im- 
mediate, taking  no  notice  of  the  father;  but 
from  uncle  to  nephew,  or  nephew  to  uncle, the 
descent  is  mediate,  the  father  being  the  medi- 
um through  which  the  descent  must  pa;-s. 
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Hence  one  brother  may  inherit  from  another, 
though  the  father  be  an  alien,  or  attainted;  but 
a  grandson  cannot  inherit  from  his  grandfather, 
the  father  having  died  in  the  life  of  the  grand- 
father, provided  the  father  was  an  alien,  or  at- 
tainted; but  the  land  shall  escheat.  The  rea- 
son is,  the  father,  the  medium  through  whom 
the  title  must  pass,  being  incapable  of  receiv- 
ing, is  incapable  of  transmitting  it.  An  alien 
"in  respect  of  incapacity,  resembles  a  person 
attainted;  yet  with  this  difference, the  law  looks 
upon  a  person  attaint  as  one  that  it  takes  notice 
of;  and,  therefore,  the  eldest  son  attaint,  over- 
living his  father,  though  he  shall  not  take  by 
•descent  in  respect  of  his  disability,  yet  he  shall 
hinder  the  descent  of  the  younger  son;  but  if 
the  eldest  son  be  an  alien,  the  law  takes  no 
notice  of  him  and,  therefore,  as  he  shall  not 
take  by  descent,  so  he  shall  not  impede  the  de- 
scent to  his  younger  brother."  So  in  3  Salk., 
129:  "There  were  three  brothers,  all  aliens; 
the  two  younger  were  naturalized,  and  the  eld- 
est had  issue;  then  the  third  brother  died;  ad- 
judged that  his  lands  cannot  descend  to  his 
eldest  brother,  or  to  his  issue,  because  he  was 
incapable  himself,  and  his  issue  cannot  come 
in  but  by  representation,  so  they  shall  descend 
to  the  second  brother."  This  point  was  so  de- 
cided in  this  court  in  Jackson  v.Lunn,3  Johns., 
Cas.,121.  Kent,  J.,  says  that  an  alien  cannot  take 
by  descent,  because  he  cannot  keep  the  estate, 
and  therefore  the  law  takes  no  notice  of  an 
alien  heir.  The  title  passes  by  him, but  it  never 
passed  through  him.  In  Jackson  v.  Jackson,  7 
Johns.,  214,  it  was  held,  that  where  there  was 
a  failure  of  inheritable  blood  by  reason  of 
alienism,  the  lands  do  not  escheat,  but  go  to  the 
next  heir;  but  it  will  be  seen  by  an  examina- 
tion of  that  case,  that  the  next  heir  who  took 
339*]  *the  land  did  not  make  title  through 
the  alien.  In  that  case  there  were  two  broth- 
ers, citizens,  Thomas  and  Leonard  Lewis: 
Leonard  went  to  St.  Thomas,  a  Danish  island; 
had  two  daughters  by  a  Danish  subject.one  of 
whom  died  without  issue,  the  other  had  a 
•daughter,  who  was  an  alien;  the  mother  died 
first,  and  then  the  daughter,  an  infant,  died. 
The  heirs  of  Thomas  were  held  to  be  the  own- 
ers of  the  estate,  not  as  heirs  of  the  infant 
daughter, who  was  an  alien, and  could  not  have 
inherited  had  she  lived,  but  as  the  heirs  of  the 
surviving  daughter  of  Leonard  Lewis,  who  was 
a  citizen,  as  the  court  said, by  virtue  of  the  Stat- 
ute of  3  Geo.  II.,  ch.  21.  The  alien  child  was 
neither  the  medium  sanguinis  nor  medium  her 'e- 
ditatis.  In  this  case  the  aunt  of  Felix  Cunning- 
ham was  not  related  to  him,  only  through  her 
sister,  the  mother  of  Felix  Cunningham. 

Suppose,  however, Eleanor  Doran  to  be  dead, 
then  James  Doran's  heirs  claim  as  the  heirs  at 
law  of  Felix  Cunningham,  and  must  derive  ti- 
tle through  his  mother  and  his  aunt,  who  were 
both  aliens.  Patrick  and  John  Doran,  the  el- 
der brothers  of  James,  being  aliens,  could  not 
take  and,  therefore,  shall  not  impede  the  de- 
scent. This  is  an  instance  which  shows  the  ap- 
plication of  the  rule  that  an  alien  who  cannot 
take,  shall  not  impede  the  descent.  If  Eleanor 
Doran  were  a  citizen,  and  the  owner  of  the 
property  in  question,  and  her  two  eldest  sons 
aliens,  the  third  a  citizen,  the  property  shall 
not  escheat,  because  the  government  cannot 
take  it  so  long  as  there  is  an  heir  to  the  last 
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owner,  who  derives  title  by  passing  by,  not 
through  the  alien  sons.  The  lessors  of  the 
plaintiff  cannot  derive  title  in  any  other  man- 
ner than  through  aliens  ;  they,  therefore,  can- 
not take  at  the  common  law.  The  Statute  11 
and  12  Wm.  III.,  ch.  6,  was  intended  to  apply 
to  such  a  case,  by  enabling  natural  born  sub- 
jects to  inherit  the  estate  of  their  ancestors, 
either  lineal  or  collateral,  notwithstanding  the 
ancestors  through  whom  they  derive  title  were 
aliens  ;  but  this  statute  has  never  been  adopted 
here  until  the  last  revision  of  our  statutes, 
which  cannot  affect  this  case;  and  if  adopted, 
would  not  authorize  the  deduction  of  title 
through  an  alien  ancestor  still  living.  2  Kent, 
Com.,  48. 

*In  the  case  of  Orr  v.  Hodgson,  4  [*34O 
Wh.,  453,  it  was  held  that  though  an  alien 
may  take  by  purchase,  he  cannot  by  descent  ; 
and  that  when  a  citizen  dies,  and  the  next  of 
kin  are  aliens,  they  cannot  take,  but  the  inher- 
itance passes  to  those  next  entitled,  who  are 
capable  of  taking.  This  case,  in  its  leading 
facts,  is  like  Jackson  v.  Jackson,  7  Johns.,  214. 
Philip  Ludwell,  a  Virginian,  had  two  daugh- 
ters, Hannah  and  Lucy.  He  removed  to  En- 
gland with  them,  where  Hannah  married  Will- 
iam Lee,  a  Virginian,  by  whom  she  had  two 
daughters,  the  defendants.  Lucy  Ludwell  mar- 
ried a  British  subject,  John  Paradise,  by  whom 
she  had  a  daughter  Lucy.who  married  aVene- 
tian,  and  had  two  sons,  aliens,  and  died.  After 
the  death  of  Paradise,  in  1789,  his  widow,  who 
was  Lucy  Ludwell,  returned  to  Va..  took  pos- 
session of  the  lands  in  question,  and  died  in 
possession,  in  1814.  It  was  held  that  her  grand 
sons  being  aliens,  could  not  take  by  descent, 
nor  could  they  prevent  the  descent  to  the  nieces 
of  their  grandmother,  who  were  citizens  and, 
therefore,  capable  of  taking  by  descent.  In  this 
case  it  will  be  remarked  that  the  defendants, 
the  nieces,  did  not  derive  title  through  aliens, 
their  own  parents  being  citizens,  and  the  prop- 
erty of  their  aunt,  and  her  capacity  to  hold  and 
transmit  being  secured  by  treaty.  The  case  of 
M'Creery's  Lessee  v.  Somermlle  9  Wh.,  354,  was 
supposed  by  the  counsel  for  the  plaintiff  in 
this  cause  to  have  been  at  variance  with  Orr  v. 
Hodgson,  but  I  do  not  so  understand  it.  In 
this  case  the  lessor  of  the  plaintiff  claimed  as 
heir  at  law  to  her  uncle,  who  died  without  is- 
sue and  intestate  ;  for  though  he  made  a  will, 
it  was  defective,  and  did  not  pass  real  estate. 
The  father  was  an  alien,  and  still  living,  though 
the  lessor  was  a  natural  born  citizen.  Mr.  Jus- 
tice Story  said:  "It  is  perfectly  clear  that  at 
common  law,  her  title  is  invalid,  for  no  person 
can  claim  lands  by  descent  through  an  alien, 
since  he  has  no  inheritable  blood.  "The  learned 
judge  then  proceeds  to  show  that  the  Statute 
11  and  12  Wm.  III.,  ch.  6,  did  not  allow  the 
lessor  to  inherit  during  the  life  of  her  father, 
though  he  was  an  alien,  and  could  not  take  the 
inheritance. 

I  consider  it  well  settled,  both  upon  English 
and  American  authority,  that  a  citizen  cannot 
inherit  through  an  alien  at  the  *com-  [*34 1 
mon  law,  and  as  the  Statute  11  and  12  Wm. 
III.,  ch.  6,  was  never  adopted  in  this  State 
until  the  last  revision  of  our  statutes,  since  the 
death  of  Felix  Cunningham,  the  question  in 
this  case  must  be  determined  by  the  common 
law. 
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/  am,  therefore,  of  opinion  that  tlie  defendant 
is  entitled  to  judgment. 

Cited  in-10  Wend.,  13;  16  Wend.,  628;  21  Wend., 
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500 ;  33  Barb.,  368,  375 ;  57  How.  Pr.,  241;  62  How.  Pr., 
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RING  v.  GROUT. 

Trustees  and  Collectors  of  School  Districts —  What 
Sufficient  Pi'oof  of  Authority —  Who  May  be 
Collector — Trespass — Pleading —  Variance. 

In  the  case  of  trustees  and  collectors  of  school  dis- 
tricts, general  reputation  of  their  being  such  offl- 
•cers,  and  proof  of  their  acting  as  such,  is,  prtmafa- 
•cie,  sufficient,  without  producing1  evidence  of  their 
election,  especially  where  there  is  evidence  of  their 
acting  under  color  of  an  election. 

Evidence  that  a  majority  of  the  inhabitants  of  the 
'district  say  that  such  persons  are  not  trustees  and 
collectors,  is  inadmissible. 

It  seems  that  a  collector  of  a  school  district  ought 
to  be  a  resident  of  the  district;  but  if  a  non-resident 
be  elected,  he  will  not  be  liable  as  a  trespasser  for 
acts  done  by  him  in  the  discharge  of  the  duties  of 
his  office. 

A  defective  or  insufficient  precept  or  order,  by 
virtue  of  which  the  district  meeting  is  convened 
for  the  election  of  officers,  cannot  be  taken  advan- 
tage of  to  charge  the  persons  elected  as  such  offi- 
cers, as  trespassers  for  any  of  their  official  acts. 

A  plea  of  justification  in  a  justice's  court,  under  a 
warrant  from  the  trustees  of  school  district  No.  1, 
in  the  Town  of  Ogden,  is  supported  by  evidence  of 
a  warrant  issued  by  the  trustees  of  school  district 
No.  1,  in  Ogden  and  Parma :  under  pleadings  in  a 
Justice's  court,  such  variance  will  not  be  considered 
material. 

Citations— Laws  of  1824,  296,  sec.  13 :  2  Wend.,  451 
586 ;  5  Wend.,  231 ;  3  Johns..  431 ;  4  T.  R.,  366;  16  Vin., 
114 ;  1  R.  L.,  480,  sees.  71,  72 ;  1  R.  S.,  477,  sec.  55. 

TERROR  from  the  Monroe  C.  P.  Ring  sued 
J-J  Grout  before  a  justice,  and  declared  against 
him  in  trespass  for  taking  certain  goods  and 
chattels  ;  the  defendant  pleaded,  acknowled- 

§ing  the  taking  of  the  property,  and  justified 
y  authority  of  a  warrant  issued  by  the  trust- 
ees of  school  district  No.  1,  in  the  Town  of 
Ogden,  to  him  directed  as  collector  of  the  dis- 
trict. The  justice  rendered  judgment  in  favor 
of  the  defendant  for  costs,  and  the  plaintiff  ap- 
pealed to  the  Monroe  C.  P.  On  the  trial  in  that 
court,  the  defendant  produced  a  warrant,  di- 
rected to  the  collector  of  school  district  No.  1, 
in  Ogden  and  Parma,  County  of  Monroe,  com- 
manding him  to  collect  from  each  of  the  in- 
habitants named  in  a  taxed  list  annexed,  the 
sum  set  opposite  his  name  ;  in  which  list  was 
the  name  of  the  plaintiff,  with  the  sum  of $1.57 
342*]  set  opposite  thereto.  The*warranthad 
the  signatures  of  three  persons  of  the  names  of 
Burd,  Churchill  and  Humphrey  subscribed  to 
it  as  trustees.  The  defendant  proved  the  gen- 
uiness  of  their  signatures,  and  that  they  were 
reputed  to  be  trustees  of  school  district  No.  1, 
in  Ogden  and  Parma  ;  that  he,  the  defendant, 
was  reputed  to  be,  and  acted  as  collector  of 
said  district,  and  that  the  warrant  was  deliv- 
ered to  him  ;  the  plaintiff  objected  to  its  being 
read  in  evidence,  on  the  ground  of  the  vari 
ance  between  it  and  the  process  specified  in  the 
plea;  when,  it  being  proved  that  there  was  no 
other  district  No.  1  in  Ogden,  except  the  dis- 
trict formed  from  the  two  Towns  of  Ogden  and 
Parma,  the  court  overruled  the  objection.  The 
plaintiff  next  objected,  that  the  proof  was  in- 
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sufficient  to  show  that  Burd,  Churchill  and 
Humphrey  were  trustees,  and  that  there  ought 
to  be  proof  that  there  was  such  a  district  as 
was  specified  in  the  warrant ;  which  objection 
was  overruled,  and  the  warrant  was  read.  The 
defendant  then  proved  that  by  virtue  of  it  he 
took  and  sold  the  property  in  question. 

The  plaintiff  offered  to  prove  that  much  the 
largest  proportion  of  the  inhabitants  said  that 
Burd,  Churchill  and  Humphrey  were  not 
trustees,  and  that  the  defendant  was  not  col- 
lector, which  evidence  was  rejected  by  the 
court ;  he  then  offered  to  prove  that  the  de- 
fendant at  the  time  he  was  elected,  and  while 
acting  as  collector,  did  not  reside  in  the  dis- 
trict for  which  he  waselected,  which  evidence 
was  also  rejected.  The  plaintiff  proved  that 
there  having  been  some  alterations  made  of 
the  bounds  of  district  No.  1,  one  Commission- 
er of  Common  Schools  issued  a  precept  to  one 
William  Adams,  a  taxable  inhabitant  of  the 
district,  requiring  him  to  notify  "each  of  the 
taxable  inhabitants  residing  in  district  No.  1, 
as  described  in  the  boundaries  agreeable  to  the 
last  alteration  in  said  district,"  to  meet  at  the 
school  house  on,  etc.,  to  elect  district  officers, 
and  to  transact  such  other  business  as  might 
be  necessary  in  the  organization  of  the  district; 
that  by  virtue  thereof,  Adams  notified  a  meet- 
ing, which  was  held,  and  Burd,  Churchill  and 
Humphrey  elected  trustees,  and  the  defendant 
elected  collector.  The  plaintiff  objected  to  the 
precept  as  being  too  vague  and  uncertain  in  the 
description  of  the  bounds  of  the  district,  but 
the  court  adjudged  it  to  be  sufficient.  The 
plaintiff  *then  offered  to  prove  that  in  [*343 
consequence  of  the  insufficiency  of  the  descrip- 
tion in  the  precept,  Adams,  the  person  to  whom 
it  was  directed,  was  misled,  and  notified  per- 
sons residing  out  of  the  district,  and  omitted 
to  notify  others  who  resided  within  it  to  attend 
the  meeting,  which  evidence  was  also  refused 
to  be  received.  The  jury  found  a  verdict  for 
the  defendant,  and  the  C.  P.  awarded  double 
costs  to  the  defendant.  The  plaintiff  having 
excepted  to  the  several  decisions  of  the  court, 
sued  out  a  writ  of  error. 

Mr.  S.  B.  Jewett,  for  plaintiff  in  error. 

Mr.  C.  M.  Lee,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J. '  I  am  in- 
clined to  think  the  court  below  were  substan- 
tially correct  in  all  the  decisions  to  which  the 
plaintiff  excepted. 

The  variance  between  the  warrant  produced 
and  that  described  in  the  plea  was  not,  under 
the  circumstances  of  the  case,  material.  The 
plea  described  the  warrant  as  haying  been  is- 
sued by  the  trustees  of  school  district  No.  1, 
in  the  Town  of  Ogden,  and  directed  to  the  de- 
fendant as  collector  of  said  district ;  whereas 
the  district  was  in  fact  district  No.  1,  in  Ogden 
and  Parma,  and  was  directed  to  the  defendant 
as  collector  of  such  district.  It  was  proved 
that  there  was  no  other  district  No.  1  in  Og- 
den, except  the  district  formed  from  the  two 
Towns  of  Ogden  and  Parif  a.  The  pleadings 
in  this  case,  it  will  be  recollected,  were  put  in 
before  the  justice's  court,  and  such  pleadings 
are,  by  the  express  directions  of  the  statute, 

1.— This  case  and  nil  the  other  cases  in  this  term, 
reported  as  decided  by  Mr.  Justice  Sutherland,  were 
decided  at  the  last  May  Term. 

155 


343 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1831 


Laws  of  1824,  p.  296,  sec.  13,  to  be  liberally 
construed  without  regard  to  established  forms 
or  technical  rules  of  pleading,  and  with  a  view 
to  substantial  justice  between  the  parties  ;  such 
has  been  the  uniform  practice  in  this  court.  2 
Wend.,  586,  451.  If  the  plea  distinctly  apprises 
the  opposite  party  of  the  real  defense  intended 
to  be  set  up,  and  the  court  see  either  from  the 
plea  itself,  or  the  accompanying  evidence,  that 
344*]  he  *could  not  have  been  misled,  it  will 
always  be  held  sufficient.  Such  was  obviously 
this  case. 

It  was  proved  that  the  individuals  whose 
names  were  subscribed  to  the  warrant,  acted 
as,  and  were  reputed  to  be  trustees  of  school 
district  No.  1,  in  Ogden  and  Parma,  and  that 
the  signatures  to  the  warrant  were  in  their 
handwriting,  and  that  the  defendant  was  re- 
puted to  be,  and  acted  as  collector  of  said  dis- 
trict, and  that  the  warrant  was  delivered  to 
him  as  such  collector.  This  was,  prima  facie, 
sufficient  to  establish  the  official  character  of 
the  trustees  and  of  the  defendant,  and  of 
course,  the  existence  of  the  district,  whose  of- 
ficers they  claimed  to  be.  Wilcox  v.  Smith,  5 
Wend.,  231,  and  cases  cited.  The  trustees  and 
collectors  of  school  districts  have  uniformly 
been  held  to  stand  upon  the  same  ground  in 
this  respect  as  other  public  officers.  In  the 
case  of  a  public  officer,  as  a  sheriff,  justice  of 
the  peace,  constable,  etc. ,  it  is  sufficient  to 
prove,  when  he  is  sued  in  an  action  of  trespass 
for  an  act  done  in  his  official  character,  that 
he  had  the  general  reputation  of  being  such 
officer,  and  publicly  acted  as  such  without  pro- 
ducing his  appointment.  Potter  v.  Luther,  3 
Johns.,  431  ;  4  T.  R.,  366,  opinion  of  Buller, 
J.;  16  Vin.,  114.  The  testimony  of  Adams 
shows  that  the  trustees  and  collector  were  in 
office  under  the  color  of  an  election  at  least. 
To  rebut  this  evidence,  the  plaintiff  offered  to 
prove  that  much  the  largest  proportion  of  the 
inhabitants  said  that  the  individuals  who  had 
signed  the  warrant  were  not  trustees,  and  that 
the  defendant  was  not  collector.  This  was 
properly  overruled  ;  it  went  merely  to  show 
that  a  majority  of  the  inhabitants  of  the  dis- 
trict said  that  they  were  not  officers  de  jure, 
but  in  no  respect  disproved  the  important  fact 
that  they  were  generally  reputed  to  be,  and 
publicly  acted  as  officers  de  facto  ;  and  it  cer- 
tainly was  not  competent  evidence  to  show 
that  they  were  not  officers  de  jure.  There  is 
no  express  statutory  provision  that  no  one  shall 
be  eligible  to  the  office  of  collector  but  a  resi- 
dent of  the  district,  although  there  are  provis- 
ions in  the  act  upon  this  subject,  from  which 
the  fact  and  propriety  of  such  residence  seem 
to  be  implied  on  the  part  of  the  Legislature.  1 
R.  L.,  480,  sees.  71,  72.  But  I  am  inclined  to 
think  that  if  the  electors  of  the  district  should 
confer  the  appointment  upon  a  non-resident, 
345*]  *he  would  be  an  officer  de  facto,  so  that 
his  official  acts  would  not  make  him  a  tres- 
passer, although,  perhaps,  he  might  be  ousted 
from  his  office,  if  a  proper  course  of  proceed- 
ing for  that  purpp*  were  adopted.  There  is  no 
force  in  the  remaining  exception  that  the  limits 
or  boundaries  of  the  school  district  were  not 
sufficiently  described  in  the  written  order  given 
by  the  commissioners  to  Adams,  to  notify  the 
inhabitants  of  the  district  of  the  time  and  place 
of  holding  the  meeting,  at  which  the  defend- 
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ant  was  elected.  1  R.  S.,  477,  sec.  55.  It  is 
not  indispensably  necessary  to  insert  the  bound- 
aries of  the  district  in  the  notice;  it  will  in  most 
cases  be  sufficiently  described  by  its  number, 
if  its  limits  are  well  defined  and  generally 
known  ;  at  all  events,  an  omission  like  this  in 
the  preliminary  proceeding  cannot  render  all 
the  acts  of  the  meeting  void,  so  that  officers- 
chosen  at  such  meeting  will  be  liable  in  an  ac- 
tion of  trespass  for  any  of  their  official  acts. 
Judgment  affirmed,  with  double  costs. 

Cited  in— 4  Den,  438 ;  76  N.  Y.,  238  (33  Am.  Rep.r 
300);  6  Abb.  N.  C.,  303. 


REED  «.  DRAKE. 

Action  on  Bond — Place  of  Signature  on  Bond — 
Assignment  of  Breaches — Amendment  on  Writ 
of  Error,  after  Verdict,  not  Allowed. 

In  an  action  on  a  bond  requiring  the  assignment 
of  breaches  of  the  condition,  the  plaintiff,  since  the 
Revised  Statutes,  is  bound  to  assign  his  breaches  in 
the  declaration,  and  can  no  longer,  as  was  the  form- 
er practice,  assign  them  in  the  replication  or  upon 
the  record. 

In  this  case,  upon  a  writ  of  error  after  verdict, 
the  court  refused  to  grant  an  amendment  allowing 
an  assignment  of  breaches  to  be  inserted  in  the  dec- 
laration, or  to  consider  the  amendment  as  made,  al- 
though upon  defective  pleadings  the  whole  merit* 
of  the  case  had  been  gone  into  on  the  trial  in  the 
court  below. 

Defects  in  pleadings  which  could  not  have  been 
taken  advantage  of  by  demurrer,  will  not  be  con- 
sidered as  amended  upon  a  writ  of  error ;  nor  will 
defects  be  supplied,  if  the  effect  be  to  alter  the  issue 
between  the  parties.or  the  trial  consequent  thereon. 

Where  an  obligor  signs  his  name  and  affixes  his 
seal  in  the  space  between  the  penal  part  of  the  bond 
and  the  condition  thereof,  the  condition  is  as  much 
a  part  of  the  instrument  as  if  the  signature  was  at 
the  foot  of  it. 

Citations— 2  Johns.  Cas.,  407  ;  1  R.  L.,  518,  sec.  7 ;  2: 
Cai.,  327  :  2  Saund.,  (a),  (b);  19  Johns.,  311 :  2  Cai.,  329; 
4  Johns.,  213  :  8  Johns.,  115 ;  2  R.  S.,  378,  sec.  5 ;  5  R. 
S.,  601,  sec.  60 ;  2  Johns.,  413. 

ERROR  from  the  N.  Y.  C.  P.  Drake  sued 
Reed  in  the  C.  P.  of  N.  Y.  in  the  Term 
of  August,  1830,  and  declared  in  debt  on  bond, 
bearing  date  *June  16,  1830,  for  the  [*346 
sum  of  $500.  The  defendant  pleaded  :  1.  Non 
etttfaclum;  and  2.  That  at  the  commencement 
of  the  suit  the  plaintiff  was  indebted  to  him  in 
$500,  by  virtue  of  a  bond  executed  by  the 
plaintiff  to  the  defendant,  to  be  paid  when  the 
plaintiff  should  be  thereto  afterwards  re- 
quested, and  which  the  defendant  averred  him- 
self ready  and  willing  to  set  off,  and  offered  to 
set  off  and  allow  against  the  plaintiff's  bond. 
The  plaintiff  replied  that  the  bond  set  forth  in 
the  second  plea  is  an  arbitration  bond,  whereby 
he  bound  himself  to  abide  the  award  of  cer- 
tain persons  as  arbitrators  between  him  and 
the  defendant ;  that  an  award  was  made  di- 
recting the  defendant  to  pay  to  him  $100,  and 
on  payment  of  that  sum,  directing  the  parties 
to  execute  releases  to  each  other  ;  that  he  had 
always  been  ready  and  willing  to  execute  such 
release  on  his  part,  on  payment  of  the  $100, 
but  that  the  defendant  had  not  paid  ;  by  rea- 
son of  which  premises,  the  bond  of  the  plaint- 
iff became  void  and  of  no  effect,  and  was  de- 
livered up  to  him  by  the  arbitrators ;  and  this 
he  is  ready  to  verify — wherefore,  etc.  The 
defendant  rejoined,  protesting  that  no  award 
had  been  made,  and  for  rejoinder  dfinied  that 
the  bond  set  forth  in  his  plea  was  an  arbitra- 
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tion  bond,  and  subject  to  the  condition  as  al- 
leged in  the  replication,  tendering  an  issue  to 
the  country.  Upon  this  state  of  pleadings  the 
parties  went  to  trial. 

On  the  trial  of  the  cause,  the  bond  declared 
on  was  produced;  it  was  an  arbitration  bond 
submitting  all  matters  in  controversy  between 
the  parties  to  the  arbitrament  of  three  persons, 
or  any  two  of  them,  and  was  signed  and  sealed 
in  the  space  between  the  penal  a*nd  the  condi- 
tion parts  of  the  bond.  The  defendant  object- 
ed to  the  reading  of  the  condition,  contending 
that  as  it  was  below  his  signature,  it  should  not 
be  considered  as  a  part  of  the  bond;  the  objec- 
tion was  overruled.  He  also  insisted  that  the 
bond  was  variant  from  that  declared  on,  the 
one  having  a  condition,  the  other  not;  this  ob- 
jection was  also  overruled.  The  plaintiff  of- 
fered in  evidence  an  award  made  by  two  of 
the  arbitrators;  the  defendant  objected  that 
it  was  inadmissible  under  the  declaration,  and 
the  objection  was  sustained  by  the  court.  The 
bond  declared  on  had  been  in  the  possession  of 
the  defendant,  and  was  filed  by  him  with  the 
clerk  in  pursuance  of  an  order  of  the  court;  it 
347*]  had  obliterations  *in  it.  The  plaintiff 
now  proved  by  two  of  the  arbitrators  that  they 
made  an  award  within  the  time  specified  in  the 
bonds;  that  the  bonds  of  the  parties  were  in 
the  custody  of  the  third  arbitrator,  and  if  he 
had  delivered  the  bond  executed  by  the  de- 
fendant to  him,  it  had  been  done  without  their 
assent;  they  also  proved  the  fairness  of  their 
proceedings.  The  plaintiff  rested,  and  the  de- 
fendant moved  for  a  nonsuit,  on  the  ground 
that  the  bond  not  being  for  the  payment  of 
money,  the  plaintiff  was  bound  to  assign 
breaches  in  the  declaration;  that  there  was  no 
proof  of  the  breach  of  any  condition  upon 
which  damages  could  be  assessed;  and  that 
the  bond  produced  had  been  canceled,  and  that 
there  was  no  proof  explaining  the  obliterations. 
The  judge  reserved  the  question  arising  upon 
the  declaration,  and  decided  that  it  would  be 
for  the  jury  to  determine  whether  or  not  the 
bond  had  been  canceled,  and  if  altered,  wheth- 
er the  alterations  had  been  made  by  the  de- 
fendant after  he  obtained  possession  of  it,  and 
also  whether  or  not  the  defendant  had  right- 
fully come  to  the  possession  of  the  bond.  The 
defendant  called  the  third  arbitrator,  who  tes- 
tified that  when  he  separated  from  his  co-arbi- 
trators, after  hearing  the  parties,  he  under- 
stood that  no  award  was  to  be  made,  and  that 
he  accordingly  delivered  up  to  the  defendant 
the  bond  executed  by  him,  and  there  was  some 
evidence  that  one  of  the  arbitrators  who  made 
the  award  had  given  reason  for  the  belief  that 
no  award  would  be  made — after  this  proof  was 
given,  the  defendant  read  his  second  plea  and 
the  replication  thereto,  and  rested.  The  plaint- 
iff then  produced  in  evidence  the  bond  set 
forth  in  the  plea,  and,  under  the  replication 
put  in  by  him,  offered  in  evidence  the  award 
made  by  the  arbitrators,  which,  in  this  stage 
of  the  trial,  was  received  by  the  judge,  al- 
though objected  to  by  the  defendant.  The 
award  was  for  $100  in  favor  of  the  plaintiff. 
The  judge  charged  the  jury  that  the  questions 
for  them  to  determine  were,  whether  the  bond 
of  the  defendant  had  been  canceled:  whether 
the  award  had  been  made  within  the  specified 
time;  and  whether  there  had  been  fraud  or 
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corruption  on  the  part  of  the  arbitrators,  and 
that  according  as  they  should  decide  these 
questions  they  must  find  their  verdict;  and  if 
they  found  for  the  plaintiff,  they  must  assess 
his  *damages  to  the  amount  of  the  [*348 
award.  The  jury  found  a  verdict  for  the 
plaintiff  for  $102.80,  upon  which  judgment 
was  entered,  and  the  defendant  having  ob- 
tained a  bill  of  exceptions,  sued  out  a  writ  of 
error. 

Mr.  D.  B.  Shepard,  for  plaintiff  in  error. 
The  plaintiff  should  have  assigned  breaches  in 
his  declaration.  Before  the  Revised  Statutes, 
it  was  compulsory  on  a  plaintiff  in  a  case  like 
this  to  assign  breaches  upon  the  record,  and 
have  his  damages  assessed.  1  R.  L.,  518,  sec. 
7;  2  Cai.,  329;  16  Johns.,  215  ;  3  Wend.,  61. 
Since  the  revision,  the  assignment  of  breaches 
must  be  in  the  declaration.  2  R.  S.,  378,  sec. 
5.  Various  other  grounds  were  urged  by  the 
counsel. 

Mr.  D.  M.  Frye,  for  defendant  in  error. 
Previous  to  the  Revised  Statutes  it  was  as  com- 
pulsory as  it  now  is  to  assign  breaches;  the 
late  revision  has  made  no  alteration  of  the  law 
on  this  subject;  but  if  it  has,  the  provisions 
of  the  Revised  Statutes  are  amply  sufficient  to 
save  this  judgment  from  reversal.  2  R.  S., 
601,  sec.  60;  Id.,  424,  sees.  4-7;  Id.,  425,  sec. 
8.  Not  the  least  injury  or  prejudice  has  re- 
sulted to  the  defendant,  nor  has  the  issue  be- 
tween the  parties,  or  the  trial,  been  altered  in 
consequence  of  the  omission  of  the  plaintiff  to 
assign  breaches  in  his  declaration;  for  by  the 
course  of  the  pleadings,  the  condition  of  the 
bond,  the  award  and  the  breaches  were  ful- 
ly set  out;  therefore  no  surprise  upon  the  de- 
fendant, and  the  cause  was  tried  and  submit- 
ted to  the  jury  upon  its  merits.  In  further- 
ance of  justice,  amendments  will  be  allowed, 
when  by  so  doing  no  injury  is  sustained  by  the 
opposite  party;  6  Cow.,  366;  7  Id.,  483;  1  Id., 
670;  9  Id.,  194;  18  Johns.,  510;  and  where  the 
court  below  are  authorized  to  amend,  this 
court  are  empowered  by  the  Revised  Statutes 
to  consider  the  amendments  as  made. 

By  the  Court,  Nelson,  J.  The  bond  offered 
in  evidence  by  the  plaintiff  was  signed  and 
sealed  before  the  condition,  immediately  after 
the  penal  part  of  the  bond,  and  the  reading 
of  the  condition  was  objected  to  as  being  no 
part  of  the  bond.  In  the  stage  of  the  trial 
when  the  objection  was  made,  the  proof  of 
*the  condition  was  immaterial,  and  [*349 
if  the  objection  was  sound,  the  evidence 
was  complete  to  support  the  declaration;  but 
if  the  condition  was  material,  the  proof  of 
its  execution  and  delivery  was  sufficient.  The 
subscribing  witness  swore  that  mutual  bonds, 
of  which  this  was  one,  were  executed  and  de- 
livered by  the  parties,  in  pursuance  of  an 
agreement  to  submit  to  arbitrators  certain  mat- 
ters in  difference.  The  condition  to  each  bond 
was  to  abide  by  the  award  to  be  made  by  them, 
and  that  the  condition  was  written  and  read  as 
a  part  of  the  instrument  at  the  time  of  the  exe- 
cution and  delivery.  The  condition  was  as 
much  a  part  of  the  instrument  as  if  the  signa- 
ture had  been  at  the  foot  of  it.  The  objection 
that  there  was  a  variance  between  the  declara- 
tion and  bond,  as  the  condition  was  not  set  out, 
is  obviously  too  untenable  to  require  notice. 
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When  the  plaintiff  rested,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground 
that,  as  there  was  a  condition  to  the  bond  for 
the  performance  of  covenants,  the  plaintiff 
was  bound  to  assign  breaches  before  any  dam- 
ages could  be  assessed  by  the  jury.  It  is  true 
that  the  jury  could  not  assess  damages  upon  a 
breach  not  assigned  according  to  the  require- 
ments of  the  statute;  still,  as  the  execution  of 
the  bond  was  proved,  the  plaintiff  would  be 
entitled  to  nominal  damages,  and  the  court 
was,  therefore,  right  in  refusing  to  nonsuit 
him.  Hodges  v.  Suffelt,  2  Johns.  Cas.,  407. 

Under  the  replication  to  the  second  plea,  the 
plaintiff  offered  in  evidence  the  award  of  the 
arbitrators,  which  was  objected  to  on  the  ground 
that  the  only  point  in  issue  upon  the  second 
plea  was,  whether  there  was  a  condition  to  the 
bond  as  set  forth  in  the  replication.  This  was 
true  and,  therefore,  the  award  was  admitted 
by  the  pleadings ;  but  proving  it,  notwith- 
standing, would  not  be  error.  The  judge, 
among  other  things,  charged  the  jury,  if  they 
found  for  the  plaintiff,  they  should  assess  dam- 
ages to  the  amount  of  the  award.  In  this  he 
erred,  as  there  was  no  assignment  of  breaches 
in  the  declaration.  The  condition  of  the  bond 
upon  which  the  suit  was  brought  is  not  set 
out  in  the  declaration,  nor  any  breaches  as- 
signed in  it.  This  was  not  necessary  under  the 
Statute  of  1813,  1  R.  L.,  518,  sec.  7.  Munro  v. 
Alaire,  2  Cai. ,  327.  The  assignment  might  have 
been  made  in  the  replication,  if  the  nature  of 
35O*]  *the  plea  demanded  it  ;  or,  if  the  plea 
did  not  demand  it,  the  plaintiff  might  have  sug- 
gested them  on  the  circuit  or  Nisi  Prius  roll, 
pursuant  to  the  statute,  before  trial.  2  Saund., 
187,  (a),  (b) ;  Tuxbury  v.  Miller,  19  Johns.,  311. 
The  Statute  of  1313/1  R.  L.,  518,  sec.  7,  was 
substantially  a  copy  of  the  English  Act  of  the 
8  and  9  Wm.  III.,  ch.  11,  sec.  8;  and  this  court 
has  considered  the  decisions  under  this  Act  as 
applicable  to  ours.  Munro  v.  Alaire,  2  Cai.,  329; 
Van  Benthuysen  v.  De  Witt,  4  Johns.,  213; 
Smith  v.  Jansen,  8  Id.,  115.  It  was  compulsory 
on  the  plaintiff  to  assign  breaches,  Van  Ben- 
thuysen v.  DeWitt,  but  he  might  do  so  in  any 
of  the  modes  above  stated.  The  Revised  Stat- 
utes have  changed  the  law  in  this  particular. 
It  is  now  enacted,  "when  an  action  shall  be 
prosecuted  in  any  court  of  law,  upon  any  bond, 
for  the  breaches  of  any  condition  other  than 
the  payment  of  money,  etc. ,  the  plaintiff,  in 
his  declaration,  shall  assign  the  specific  breach- 
es for  which  the  action  is  brought."  2  R.  S., 
378,  sec.  5.  This  differs  from  the  Law  of  1813, 
the  7th  section  of  which  provided  that  in  all 
actions,  prosecuted  in  any  court  of  record, upon 
any  bond,  etc.,  "the  plaintiff  shall  assign  as 
many  breaches  as  he  may  think  fit,"  etc.,  but 
does  not  direct  it  to  be  done  in  the  declaration. 
The  Revised  Statutes,  undoubtedly,  intended 
to  abolish  the  different  modes  of  assigning 
breaches  by  the  plaintiff  in  actions  of  this 
kind,  which  has  grown  up  under  the  Act  of  8 
and  9  Wm.  III.,  and  adopted  under  ours,  and 
to  make  it  compulsory  on  the  plaintiff  to  as- 
sign them  in  the  declaration.  This  alteration 
is  an  improvement  of  the  law,  by  simplifying 
and  abridging  the  pleadings  and  diminishing 
the  costs.  As  under  the  Statute  of  1813,  it  was 
compulsory  on  the  plaintiff  to  assign  breaches 
in  some  one  of  the  different  modes  authorized, 
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if  he  sought  to  recover  anything  beyond  nom- 
inal damages  on  bonds  within  the  statute;  so- 
now,  under  the  Revised  Statutes,  he  must  as- 
sign the  breaches  in  the  declaration,  if  he  seek* 
to  recover  beyond  nominal  damages. 

It  is  contended  by  the  defendant  in  error 
that  the  Revised  Statutes  authorize  this  court 
to  amend  the  defect,  by  allowing  an  assign- 
ment of  breaches  in  the  declaration  now  to  be 
made.  The  "Revised  Statutes  provide  that  no 
judgment  shall  be  reversed,  etc.,  for  any  de- 
fect of  form,  or  any  other  *imperfec-  [*351 
tion  which,  by  law,  might  be  amended  by  the 
court  in  which  such  judgment  was  rendered, 
but  such  imperfections  shall  be  supplied  or 
amended,  or  deemed  to  have  been  supplied  or 
amended  by  the  court  into  which  the  judg- 
ment is  removed  by  the  writ  of  error.  2  R.  S., 
601,  sec.  60.  In  another  part  of  the  same  vol- 
ume, page  424,  the  defects  and  imperfections 
which  may  be  amended  by  the  court  in  which 
the  judgment  is  rendered  are  pointed  out. 
These  provisions  are  very  comprehensive,  but 
after  a  careful  examination  of  them,  I  am  sat- 
isfied they  do  not  cover  the  defect  under  con- 
sideration .  The  4th  section  allows  amendments 
of  the  record,  pleadings,  process,  etc.,  after 
judgment,  in  affirmance  of  it  in  matters  of 
form  only,  for  any  mispleading.  The  5th  and 
9th  subdivisions  of  section  7,  to  which  I  have 
been  referred,  do  not  meet  the  objection  in  this 
case.  By  the  5th  subdivision  it  is  enacted,  the 
verdict  shall  not  be  stayed,  or  judgment  upon 
it  reversed  for  "mispleading,"  or  "insuffi- 
cient pleading  ;  "  in  the  9th  subdivision,  "  nor 
for  omitting  any  allegation  or  averment  of  any 
matters,"  without  proving  which,  the  jury 
ought  not  to  have  given  such  verdict.  In  these 
instances  the  defect  might  have  been  taken  ad- 
vantage of  by  demurrer,  as  they  were  apparent 
upon  the  pleadings  ;  and  the  object  of  the  pro- 
vision, undoubtedly,  was  to  compel  the  party 
to  do  so,  and  not  lie  by  till  after  trial,  or  judg- 
ment. But  the  objection  taken  in  this  case  to 
the  verdict  and  judgment;  did  not  appear  on 
the  pleadings,  and  the  first  opportunity  the 
defendant  had  to  object  to  the  assessment  of 
damages.f  or  want  of  the  assignment  of  breaches 
in  the  declaration,  was  upon  the  trial,  which 
was  done,  as  appears  from  the  bill  of  excep- 
tions. The  defendant  might  well  suppose,  un- 
til the  plaintiff  undertook  to  assess  special 
damages  on  the  trial,  from  the  fact  that  no  spe- 
cial damages  were  claimed  by  the  pleadings, 
that  he  sought  only  nominal  damages,  to  which 
he  was  entitled,  without  any  special  assign- 
ment. Again  ;  the  8th  section,  page  425,  refer- 
ring to  the  7th  section  and  its  subdivisions, 
provides,  that  "  the  omissions,  imperfections, 
defects  and  variances  in  the  preceding  section 
enumerated,  and  all  others  of  the  like  nature, 
not  being  against  the  right  and  justice  of  the 
matter  of  the  suit,  and  not  altering  the  issue 
between  the  parties  or  trial,  shall  be  supplied 
and  amended  by  the  *court  where  the  [*352 
judgment  shall  be  given,  or  by  the  court  into 
which  such  judgment  shall  be  removed  by  writ 
of  error."  Now,  allowing  the  plaintiff  to  amend 
his  declaration,  by  assigning  breaches  upon 
the  condition  of  the  bond  must,  necessarily, 
alter  the  issue  between  the  parties,  for  the  rea- 
son that  the  rules  of  pleading  require  the  de- 
fendant to  answer  each  breach  assigned  spe- 
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cifically.  Postmaster- Oen.  v.  Cochran,  2  Johns. , 
413.  The  amendment  of  an  assignment  of 
breaches  could  not  be  allowed  without  per- 
mitting the  defendant  to  answer,  the  conse- 
quence of  which  would  be  that  a  new  issue  or 
issues  would  or  might  be  formed.  The  assign- 
ment of  breaches  on  a  bond  within  the  statute, 
as  before  shown,  must  now  be  in  the  declara- 
tion ;  the  breaches  usually  constitute  the  sub- 
ject matter  of  litigation,  the  gravamen  of  the 
suit,  and  the  defendant  should  have  an  op- 
portunity deliberately  to  answer  them  by  plead- 
ing ;  since  the  change  of  the  practice  by  the 
Revised  Statutes,  to  allow  an  amendment  of  an 
entire  assignment  of  breaches  in  cases  of  this 
kind,  would  be  nearly  tantamount  to  al- 
lowing an  entire  declaration  by  way  of  amend- 
ment. There  are  many  other  points  made  in 
this  case,  but  it  is  unnecessary  to  examine 
them.  Tlie  judgment  must  be  reversed,  the  costs 
to  abide  the  event,  and  a  venire  de  novo  must  is- 
sue. No  doubt  the  court  below  will  allow  the 
plaintiff  to  amend  his  declaration  on  terms. 

Cited  in-17  Wend.,  332 ;  21  Wend.,  177 ;  2  Hill,  602 ; 
5  Hill,  41 ;  6  Hill,  291 ;  27  N.  Y.,  564  ;  49  N.  Y.,  401  (10 
Am.  Rep.,  384) ;  40  Barb.,  188 ;  47  Ind.,  89;  59  Mo..  177. 


BRADLEY  &  BISSELL®.  BISHOP. 

In  an  action  of  debt  on  recognizance  of  bail,  it  is 
no  defense  that  the  sheriff  might  have  arrested  the 
defendant  in  the  original  suit  on  the  ca.  sa.  issued 
therein,  unless  fraud  or  collusion  is  charged  upon 
the  plaintiffs. 

Citation— 2  R.  8.,  382,  sec.  31. 

TIEMURRER  to  pleas.  The  declaration  is  in 
\J  debt  on  recognizance  of  bail,  in  a  suit  of 
the  plaintiffs  against  one  I.  Sunderlin.  The  de- 
fendant pleaded:  1.  That  a  capias  ad  satisfaci- 
endum  was  issued  in  the  original  suit,  and  de- 
livered to  the  sheriff  of  Yates,  and  that  from 
the  time  of  the  delivery  thereof  until  its  re- 
turn, Sunderlin,  the  defendant  in  the  original 
suit,  was  within  the  bailiwick  of  the  sheriff  of 
353*]Yates,  of  which  the  sheriff  *had  notice, 
and  who  at  any  time  might  have  arrested  him, 
but  the  sheriff  did  not,  and  would  not  make 
any  endeavors  to  arrest  Sunderlin  upon  such 
ca.  sa.;  and  2.  That  while  the  sheriff  had  the 
ca.  sa.  in  his  possession,  he  saw  and  conversed 
with  Sunderlin,  and  had  him  entirely  within 
his  power,  and  yet  falsely  and  fraudulently  re- 
turned upon  the  ca.  sa.  that  he  could  not  find 
the  body  of  Sunderlin  within  his  bailiwick. 
The  plaintiffs  demur  generally  to  both  pleas. 

Mr.  H.  Welles,  for  plaintiffs. 

Mr.  J.  Taylor,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  These  pleas 
are  both  bad.  The  Revised  Statutes  prescribe 
that  the  plaintiff  in  an  action  in  which  special 
bail  shall  have  been  put  in,  shall  not  be  enti- 
tled to  bring  any  suit  on  the  recognizance  of 
bail,  until  he  has  issued  &Ji.fa.,  which  shall 
have  been  returned  unsatisfied  in  whole  or  in 
part,  and  until  a  ca.  sa.  shall  have  subsequent- 
ly been  returned  not  found  ;  and  the  sheriff  is 
required  to  execute  such  process,  notwith- 
standing any  directions  he  may  receive  from 
the  plaintiff  or  his  attorney.  2*R.  8.,  382,  sec. 
31.  The  next  section  provides  that  the  de- 
fendant may  plead  :  1.  That  no/,  fa.  andca. 
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sa.  were  issued  as  above  directed  :  or  2.  That 
they  were  not  issued  in  sufficient  time  ;  or  3. 
That  directions  were  given  by  the  plaintiff  or 
his  attorney  to  prevent  the  service  of  the  said 
writs,  or  either  of  them  ;  or  4.  That  any  oth- 
er fraudulent  or  collusive  means  were  used  to 
prevent  such  service.  The  pleas  under  con- 
sideration state  gross  misconduct  of  the  sher- 
iff, but  it  is  not  averred  that  such  misconduct 
was  caused  by  the  plaintiffs  or  their  attorney. 
The  fraudulent  and  collusive  means  intended 
by  the  Legislature  must  be  chargeable  upon 
the  plaintiff,  otherwise  it  is  no  defense.  The 
party  has  a  remedy  against  the  sheriff  in  a 
proper  action,  but  the  facts  stated,  form,  as 
pleaded,  no  defense  to  the  plaintiff's  action. 

Judgment  for  plaintiffs  on  demurrer,  with 
leave  to  the  defendant  to  amend,  on  payment  of 
costs. 

Cited  in— 17  Wend.,  319  ;  44  N.  Y.,  165 ;  55  N.  Y., 
307 ;  88  N.  Y.,  620 ;  46  Barb.,  428 ;  43  Mich.,  33. 


*HYDE  v.  STONE. 


Trover  —  Lies  by  Son  for  the  Possession  of  Per- 
sonal Estate  of  Deceased  Father,  When  — 
Against  Tenant  in  Common,  When  —  In- 
terest as  Damages  —  Guardian  by  Nature, 
Rights  of  —  Admissions  —  Evidence  —  Infancy. 

Trover  will  lie  by  a  son  entitled  to  succeed  to  the 
possession  of  personal  estate  on  the  decease  of  his 
father,  where  it  is  not  shown  that  administration 
has  been  granted  to  any  one  ;  especially  wheje  the 
right  of  the  plaintiff  to  the  property  claimed  has 
been  admitted. 

A  guardian  by  nature  is  entitled  to  the  charge 
only  of  the  person,  and  not  of  the  personal  estate 
of  the  ward. 

Trover  will  lie  by  one  tenant  in  common  against 
another,  for  the  loss  or  destruction  of  personal 
property  while  in  his  possession. 

An  account  stated,  and  an  unqualified  admission 
of  liability  made  by  a  party  when  called  on  for  set- 
tlement, is  not  within  the  rule  that  admissions 
made  by  a  a  party  during  a  treaty  of  compromise, 
shall  not  be  given  in  evidence. 

To  entitle  a  party  to  the  protection  of  the  pro- 
viso in  the  Statute  of  Limitations  in  favor  of  In- 
fants, etc.,  the  infancy  and  the  bringing  of  the  suit 
within  the  time  limited  after  disability  removed, 
must  be  specially  pleaded. 

Interest  may  be  given  by  way  of  damages  in  tro- 
ver ;  and  where  the  suit  is  by  an  infant,  the  time  is 
not  limited  to  six  years. 

Citations—  9  Cow.,  230;  1  Johns.  Ch.,  3;  2  Kent, 
Com.,  182  ;  1  P.  Wms..  285;  1  Eq.  Cas.  Abr..  300  ;  Gilb. 
Eq.  Cas.,  103;  2  Atk.,  80  ;  3  Brown,  186;  3  Pick.,  213; 
Co.  Litt.,  84  a  ;  5  Mod.,  221  ;  3  Johns.,  178  ;  1  R.  L., 
186,  sec  5;  2  Saund.,  117,  F.  to  121  b  ;  2  Chit.  PI.,  607  ; 
3  Went.  PL.  205;  1  Wils.,  134. 


was  an  action  of  trover,  tried  at  the 
J-  Chenango  Circuit  in  Dec.,  1829.  before 
the  Hon.  Samuel  Nelson,  then  one  of  the  Cir- 
cuit Judges. 

The  defendant  married  the  mother  of  the 
plaintiff  in  1808,  she  then  being  a  widow,  and 
having  an  only  son,  the  plaintiff  in  this  cause, 
who  was  born  in  Sep.,  1800,  and  having  in  her 
possession  household  furniture,  farming  uten- 
sils and  other  personal  property,  worth  about 
$215,  left  by  her  former  husband,  Q.  Hyde, 
the  father  of  the  plaintiff  ;  of  which  property 
the  defendant,  on  his  marriage,  took  posses- 
sion. The  mother  of  the  plaintiff  died  about 
one  year  after  her  second  marriage;  the  plaint- 
iff, from  the  time  of  the  marriage  of  his  moth- 
er, lived  with  the  defendant,  and  was  provid- 
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ed  for  by  him  for  the  space  of  2|  years,  when 
he  left  the  defendant.  In  1814,  the  defendant 
•was  called  upon  by  an  agent  of  the  guardian 
of  the  plaintiff  for  a  settlement  in  relation  to 
the  property  received  by  the  defendant  on  his 
marriage  ;  he  then  exhibited  an  account  of  the 
property,  putting  a  value  upon  the  several  ar- 
ticles, amounting  in  the  whole  to  $155.46,  and 
charged  the  plaintiff  with  $75. 46  for  his  board, 
355*]  etc.,  leaving  a  balance  *of  $80,  which 
he  admitted  he  was  liable  to  pay,  and  agreed 
to  pay,  if  the  guardian  of  the  plaintiff  would 
execute  to  him  a  proper  release,  which  was 
given  to  the  agent  to  have  executed.  The  re- 
release  was  executed  and  notice  given  to  the 
defendant,  but  he  did  not  comply  with  his 
agreement.  This  testimony  was  objected  to 
as  inadmissible,  but  was  received  by  the  judge. 
In  1824  the  plaintiff  demanded  of  the  defend- 
ant two  thirds  of  the  property  received  by  him 
on  his  marriage  with  the  mother  of  the  plaint- 
iff ;  the  defendant  said  he  could  not  comply 
with  the  demand,  as  some  of  the  articles  had 
been  sold,  and  others  had  been  destroyed  ;  he 
however,  produced  some  household  furniture 
nearly  worn  out,  worth  little  or  nothing,  which 
he  offered  to  the  plaintiff.  The  defendant 
moved  for  a  nonsuit,  which  was  denied.  The 
defendant  inquired  of  a  witness  who  was  the 
administrator  of  G.  Hyde  ?  This  question  was 
objected  to  by  the  plaintiff,  on  the  ground  that 
the  granting  of  administration  could  not  be 
proved  by  parol,  and  the  objection  was  sus- 
tained. The  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  value  of 
two  thirds  of  all  the  property  sold,  lost  or  de- 
stroyed, which  had  come  to  the  possession  of 
the  defendant,  and  that  they  might  allow  in- 
terest by  way  of  damages  from  the  time  of  its 
destruction.  The  jury  found  a  verdict  for  the 
plaintiff,  finding  the  value  of  two  thirds  of  the 
property  sold,  lost  or  destroyed,  to  be  $56.87, 
and  the  damages  to  be  $83.58,  making  the 
whole  $140.45.  The  suit  in  this  case  was  com- 
menced in  May,  1826  ;  the  defendant  pleaded 
the  general  issue  and  the  Statute  of  Limita- 
tions, to  which  plea,  as  the  case  states,  the 
plaintiff  put  in  the  usual  replication.  The  de- 
fendant moved  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  defendant.  The 
plaintiff  was  not  entitled  to  recover  in  the  form 
of  action  adopted  ;  his  remedy,  if  any,  was  by 
bill  in  equity,  calling  on  the  defendant  to  ac- 
count. The  mother  of  the  plaintiff,  as  his  nat- 
ural guardian,  was  entitled  to  the  custody  of 
his  person  and  the  disposition  of  his  property, 
until  he  arrived  to  the  age  of  14,  or  until  the 
appointment  of  a  guardian  ;  and  by  the  mar- 
riage the  rights  of  the  mother  were  transferred 
to  the  second  husband.  9  Cow. ,  230  ;  3  Bac. 
356*]  *Abr.,  413;  8  Cow.,  304;  6  Johns., 
566,  593.  The  personal  property  of  G.  Hyde, 
the  father  of  the  plaintiff,  on  his  decease,  went 
to  his  administrator,  and  not  to  his  heir.  Com. 
Dig.,  tit.  Administration,  A.  If  there  was  no 
administrator,  it  should  have  been  shown ; 
here  it  was  offered  to  be  shown  that  there  was 
an  administrator,  and  the  testimony  was  re- 
fused. If  trover  would  lie,  the  action  was 
barred  by  the  statute ;  no  conversion  was 
shown  within  six  years  before  suit  brought. 
8  Cow.,  201.  The  testimony  of  what  trans- 
pired between  the  agent  of  the  guardian  and 
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the  defendant  in  1814  was  inadmissible ;  it 
proved  admissions  made  during  the  pendency 
of  a  negotiation  for  a  compromise ;  besides, 
those  admissions  would  better  support  an  ac- 
tion of  assumpsit  than  an  action  of  trover  ;  and 
again,  were  made  12  years  before  suit  brought. 
The  judge  erred  in  his  charge  to  the  jury. 
Mr.  J.  A.  Spencer,  for  plaintiff. 

By  tlie  Court,  Sutherland,  J.  When  this 
case  was  before  the  court  on  a  former  occasion 
(9  Cow.,  230),  it  was  held  that  trover  would 
lie,  although  it  was  intimated  by  the  judge 
who  delivered  the  opinion  of  the  court,  that 
account  would  have  been  the  more  appropri- 
ate action.  There  can  be  no  question  that  the 
action  is  well  brought  in  point  of  form,  and 
that  it  is  sustained  by  the  evidence. 

The  argument  of  the  defendant's  counsel, 
against  this  form  of  action, is  principally  found- 
ed upon  the  assumption,  that  the  property  in 
question  came  to  the  possession  of  the  defend- 
ant as  guardian  or  trustee  for  the  plaintiff 
during  his  minority,  and  that  he  should, there- 
fore, be  called  to  account  for  it  in  a  court  of 
equity.  Now,  neither  the  defendant,  nor  his 
wife,  the  mother  of  the  plaintiff,  were,  as  his 
guardian,  ever  entitled  to  the  possession  or  con- 
trol of  his  personal  estate.  The  mother  was 
his  guardian  by  nature  only  ;  she  does  not  ap- 
pear to  have  been  appointed  his  guardian  under 
the  statute,  and  it  is  well  settled  that  this  species 
of  guardianship  extends  only  to  the  person, and 
not  to  the  personal  estate  of  the  ward.  Genet  v. 
Tallmadge,  1  Johns.  Ch.,  3;  2  Kent,  Com.,  182, 
where  the  *subject  is  considered  by  [*357 
Chancellor  Kent  ;  1  P.  Wms.,  285  ;  1  Eq.  Cas. 
Abr.,  300  ;  S.  C.,  Gilb.  Eq.  Cas.,  103  ;  2  Atk., 
80  ;  3  Bro.,  186  ;  3  Pick.,  213  ;  Co.  Litt.,  84 a  ; 
5  Mod.,  221.  Admitting,  therefore,  that  the 
defendant,  upon  his  marriage  with  the  mother 
of  the  plaintiff,  became  by  force  of  such  mar- 
riage the  guardian  of  the  plaintiff  during  the 
life  of  his  mother,  he  was  guardian  of  his  per- 
son only,  and  had  no  right  to  control  or  dis- 
pose of  his  personal  chattels.  The  plaintiff  and 
his  mother,  before  her  marriage  with  the  de- 
fendant, were  tenants  in  common  in  these  goods 
and  chattels,  and  after  such  marriage  the  de- 
fendant and  the  plaintiff  stood  in  the  same  re- 
lation to  each  other,  the  plaintiff  owning  two 
thirds, and  the  defendant  one  third  of  the  goods 
and  chattels  in  question.  That  trover  will  lie 
by  one  tenant  in  common  against  another,  for 
the  loss  or  destruction  of  the  chattel  while  in 
his  possession,  is  well  settled,  3  Johns.,  178; 
and  is  not  controverted  in  this  case. 

The  evidence  establishes  most  satisfactorily 
that  the  defendant,  upon  his  marriage  with  the 
mother  of  the  plaintiff,  in  1808,  took  into  his 
possession  all  the  personal  property  left  by  the 
plaintiff's  father.  The  particular  articles  and 
their  value  are  shown,  estimated  at  that  time 
at  $215  ;  two  thirds  of  which  belonged  to  the 
plaintiff,  he  being  the  only  child,  and  the  father 
dying  intestate.  In  1824,  when  a  demand 
was  made  to  the  defendant,  he  admitted  that 
most  of  the  property  had  been  sold  or  de- 
stroyed ;  the  remaining  articles  then  produced 
by  him  are  shown  to  have  been  of  very  little 
value,  certainly  not  exceeding  $30.  The  testi- 
mony of  Thomas  Whitney  shows  that  in  1814 
the  defendant  admitted  that  he  had  $95  worth 
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of  the  personal  property  then  in  his  possession  |  ROY  v.  TARGEE  ET  AL.,  Commissioners  of 
belonging  to  the  plaintiff  ;  so  that  between 
1814  and  1824  he  had  sold  or  destroyed  more 
than  $60  worth,  which  exceeds  the  principal 
sum  given  by  the  jury.  I  see  no  legal  objec- 
tion to  the  testimony  of  Whitney.  The  decla- 
ration or  admission  of  the  defendant  does  not 
fall  within  the  principle,  that  propositions  made 
with  a  view  to  a  settlement  or  compromise, 
shall  not  be  used  against  a  party. 

It  was  admitted  and  proved  that  the  plaintiff 
•was  the  only  child  of  his  father,  who  died  in- 
358*]  testate  and,  of  course,  was  entitled  *to 
all  his  estate,  both  real  and  personal,  subject 
only  to  the  rights  of  his  mother.  It  cannot  be 
necessary  that  he  should  go  through  the  form 
of  taking  out  letters  of  administration  before 
he  can  get  possession  of  such  personal  estate. 
If  administration  has  been  granted  to  any  other 
person,  it  was  in  the  power  of  the  defendant  to 
liave  shown  it  by  legal  evidence  ;  it  was  matter 
of  record,  and  could  easily  have  been  estab- 
lished. But  the  defendant  has  admitted  the 
right  of  the  plaintiff  in  this  case  ;  he  admitted 
it  in  1814,  and  again  in  1824,  when  he  offered 
to  give  him  possession  of  what  remained  of  the 
furniture.  He  ought  not  now  to  object  that  he 
is  responsible  only  to  the  administrator  of  the 
•estate  of  the  plaintiff's  father,  and  not  to  the 
plaintiff  himself,  who  is  the  only  person  bene- 
ficially interested  in  that  estate,  it  not  appear- 
ing that  any  administration  ever  was  granted. 

In  relation  to  the  statute,  the  case  states  that 
the  defendant  pleaded  the  Statute  of  Limita- 
tions, to  which  plea  the  plaintiff  put  in  the 
usual  replication.  I  understand  by  this,  the 
usual  and  proper  replication  in  such  a  case,  par- 
ticularly as  no  specific  objection  of  this  kind 
appears  to  have  been  raised  either  upon  this  or 
the  former  trial.  That  it  was  necessary  for  the 
plaintiff  to  have  replied  specially,  setting  forth 
his  infancy,  and  that  the  action  was  brought 
within  six  years  after  he  attained  his  age,  in 
order  to  entitle  him  to  the  benefit  of  the  pro- 
viso in  the  Statute  in  favor  of  Infants,  feme  co- 
verts, etc.,  1  R.  L.,  186,  sec.  5,  there  can  be  no 
question  ;  it  is  settled  upon  authority,  and  by 
all  the  precedents.  Chandler  v.  Vilett,  2  Saund., 
117,  F  to  121  b;  2  Chit.  PI.,  607  ;  3  Went.Pl., 
205  ;  1  Wils.,  134.  It  must  be  so  upon  prin- 
ciple ;  upon  the  simple  issue  that  the  defend- 
ant was  guilty,  etc.,  within  six  years,  the  plaint- 
iff in  a  case  like  this  must  inevitably  fail  ;  he 
must  spread  upon  the  record  enough  to  show 
that  he  was  protected  by  the  proviso  in  the 
statute,  and  that  it,  therefore,  did  not  run 
against  him.  The  pleadings  not  being  before 
us,  we  are  bound  to  intend  from  the  statement 
in  the  case  that  such  was  the  replication  in  this 
case. 

The  plaintiff  was  entitled  to  interest,  by  way 
of  damages,  from  the  time  of  the  conversion  ; 
359*]  he  was  not  affected  by  the  *statute.  and 
his  right  to  interest,  of  coure,  was  not  restricted 
to  six  years.  There  was  no  error  in  the  charge 
or  decisions  of  the  judge,  and  the  verdict  is 
fully  sustained  by  the  evidence. 

Motion  for  new  tried  denied. 

Cited  In— 13  Wend.,  457 ;  16  Wend.,  644 :  19  Wend., 
308  ;  21  Wend.,  76;  49  N.  Y.,  315;  1  Lans.,  429;  10  Hun, 
428  ;  8  Barb.,  588;  12  Barb.,  679;  45  Barb.,  43;  56  Barb., 
198 :  62  Barb.,  233 :  1  E.  D.  S.,  487;  29  Am.  Dec.,  500 
<13  Me.,  193);  44  Am.  Dec.,  408  (1  Pa.,  479). 
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the  Almshouse  of  NEW  YORK. 

Order  of  Bastardy — Appeal  to  Court  of  Sessions 
— Confirmation — Lying-in  Expenses —  Costs — 
Discretion  of  Inferior  Tribunal^-  How  far  Con- 
trotted. 

On  an  appeal  to  the  sessions  from  an  order  of  bas- 
tardy, the  appellant  Is  not  entitled  to  a  trial  by  jury. 

The  order  of  a  Court  of  Sessions,  confirming  an 
order  of  bastardy  of  two  justices  directing  the  pay- 
ment of  lying-in  expenses,  will  not  be  reversed  on 
the  ground  that  no  evidence  of  such  expenses  was 
given  in  the  sessions.if  no  objection  to  the  confirma- 
tion of  the  order  on  that  ground  was  taken  in  the 
sessions ;  the  proof  will  be  deemed  as  waived. 

A  court  in  the  exercise  of  a  sound  discretion  may 
require  counsel  to  state  the  substance  of  evidence 
offered  to  be  given,  so  as  to  enable  them  to  judge  of 
its  materiality  and  relevancy,  and  a  court  of  review 
will  not  control  an  inferior  tribunal  in  the  exercise 
of  such  discretion. 

The  lying-in  expenses  and  the  costs  of  the  order 
and  appeal  may  be  enforced  by  attachment,  where 
the  bond  of  indemnity  executed  by  the  appellant 
under  the  order  of  the  sessions  provides  only  against 
future  expenses. 

Citations— 1  R.  L.,  309,  sec.  9;  10  Johns.,  57;  1  Burns, 
Justice,  191,  214,  215. 

pERTIORARI  to  General  Sessions  of  N.  Y. 
\J  An  order  of  filiation  was  made  by  two 
special  justices  of  N.  Y.,  adjudging  Roy  to  be 
the  father  of  a  bastard  child,  and  he  appealed 
to  the  sessions.  At  the  July  Term,  1828,  of 
that  court,  the  parties  appeared,  and  the  hear- 
ing of  the  appeal  was  postponed  by  consent 
until  the  August  Term  ;  on  the  first  day  of 
which  term  the  parties  again  appeared,  and  the 
cause  was  set  down  for  hearing  on  Friday  of 
the  first  week  of  the  term,  when  the  appellant 
asked  to  have  the  appeal  tried  by  a  jury,  which 
was  refused  by  the  court.  Jane  Anderson, the 
mother  of  the  child,  was  then  examined  as  a 
witness.  The  whole  day  was  spent  in  her  ex- 
amination and  cross-examination,  and  the  fur- 
ther hearing  was  postponed  until  the  next  day, 
when  the  appellant  applied  for  an  attachment 
against  a  witness,  without  producing  proof  that 
she  had  been  subpoenaed,  which  motion  was 
refused.  *The  appellant  made  an  am-  [*36O 
davit  that  he  expected  to  prove  by  the  witness, 
against  whom  the  attachment  was  moved,  that 
a  man  had  been  in  bed  with  Jane  Anderson 
about  five  years  previous  to  the  trial,  which 
evidence  was  offered  to  impeach  her  testimony, 
she  having  testified  that  she  had  never  had  sex- 
ual intercourse  with  anyone  besides  Roy.  The 
counsel  for  the  appellant  admitted  that  at  the 
time  alluded  to,  Jane  Anderson  and  the  person 
in  bed  with  her  were  about  16  years  of  age;  the 
court  decided  that  such  evidence  would  not 
sufficiently  impeach  the  testimony  of  the  wit- 
ness, that  the  appellant  must  swear  that  he  ex- 
pected to  prove  by  the  witness  that  the  mother 
of  the  child  had  sexual  intercourse  with  a  per- 
son other  than  Roy,  or  the  testimony  would 
not  be  deemed  material.  The  counsel  for  the 
appellant  then  called  several  witnesses  ;  the 
court  required  him  to  state  what  he  expected 
to  prove  by  them,  so  that  they  might  judge  of 
the  materiality  of  the  evidence  proposed  to  be 
given,  and  he  refusing  so  to  do,  except  in  gen- 
eral terms,  although  the  wit  nesses  had  been  ex- 
amined before  the  justices  on  the  making  of 
the  order,  and  the  court  having  spent  two  days 
exclusively  in  the  hearing  of  the  appeal,  they 
refused  to  have  the  witnesses  sworn,  and  Aug. 
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9,  1828,  made  an  order  confirming  the  order  of 
the  justices.  The  order  of  the  justices  directed 
Roy  to  pay  $39.50  towards  the  lying-in  ex- 
penses of  Jane  Anderson,  and  $1.50  weekly 
towards  the  keeping,  sustentation  and  main- 
tenance of  the  child.  The  order  of  the  sessions, 
in  addition  to  confirming  the  order  of  the  jus- 
tices, awarded  $44.88  costs  to  the  appellees,  and 
directed  Roy  forthwith  to  enter  into  bond, with 
surety  to  indemnify  the  city.  The  court  cer- 
tify that  the  appellant  raised  no  question  before 
them,  excepting  whether  he  was  the  father  of 
the  bastard  child  ;  that  no  question  as  to  the 
amount  of  weekly  sustentation,  as  to  the 
amount  of  lying-in  expenses  or  advances  were 
raised  by  the  appellant  on  the  hearing  of  the  ap- 
peal, and  that  the  sums  were  fixed  and  ordered 
by  the  court  at  the  same  amounts  as  ordered  by 
the  justices.  Roy  gave  a  bond  withjsurety,  con- 
ditioned that  he  would  at  all  times  thereafter 
save  and  keep  harmless  the  city  from  all  man- 
361*]  ner  of  expenses  *which  should  or  might 
at  any  time  thereafter  arise  by  means  of  the 
maintenance,  etc.,  of  the  child.  This  bond  was 
executed  on  the  day  of  the  making  of  the  order 
of  the  sessions,  to  wit :  Aug.  9,  1828.  On  Sep. 
2,  1828,  the  court  made  an  order  that  Roy  show 
cause  why  he  should  not  be  committed  for  not 
obeying  so  much  of  the  order  of  the  court  as  re- 
lated to  the  payment  of  the  lying-in  expenses, 
and  the  costs  of  the  original  order  and  of  the 
appeal,  which  having  been  served  on  him,  the 
court,  Oct.  6,  1828,  ordered  an  attachment 
against  him,  being  of  opinion  that  the  bond  ex- 
ecuted by  him  being  merely  prospective,  was 
not  made  in  compliance  with  the  order  of  Aug. 
9,  and  if  conformable  thereto,  still  that  Roy 
was  liable  to  an  attachment  for  not  obeying  the 
order  in  respect  to  the  above  items.  The  ap- 
pellant thereupon  sued  out  a  certwrari. 

Mr.  G.  Wilson,  for  plaintiff  in  error. 

Mr.  M.  Ulshoeffer,  for  defendants  in  er- 
ror. 

By  the  Court,  Nelson,  J.  The  first  objec- 
tion to  the  proceedings  below  is,  that  the  Court 
of  Sessions  refused  a  trial  by  jury  of  the  mat- 
ters on  the  appeal;  in  this  the  court  were  right. 
The  General  Sessions  of  the  Peace  are  "author- 
ized and  required  to  hear  and  determine  such 
appeal,  and  do  justice  therein  according  to  the 
merits  of  the  respective  case."  1  R.  L.,  309, 
sec.  9.  The  1st  section  of  the  Act  provides  tfiat 
any  two  justices  of  the  peace  may  make  an 
order  for  the  better  relief  of  a  town  or  city  from 
becoming  chargeable  with  a  bastard  child, 
charging  the  mother  or  reputed  father  with  the 
payment  of  money  weekly,  etc. ,  and  on  their 
default  in  performing  the  order  after  notice, 
shall  commit  them  to  jail,  etc.,  except  he  or 
she  put  in  sufficient  surety  to  perform  said  or- 
der, or  personally  appear  at  the  next  sessions, 
etc.,  and  abide  such  order  "  as  the  said  justices 
of  the  peace  or  the  major  part  of  them  in  their 
said  sessions  shall  make  in  that  behalf.  Our 
statute  was  taken  from  the  English  Statutes,  10 
Johns.,  57,  under  which  appeals  are  heard  and 
362*]  *determined  by  the  justices  in  session, 
or  a  majority  of  them.  1  Burns,  Justice,  191, 
214,  215. 

The  second  objection  is,  that  Alderman  Val- 
entine sat  in  the  sessions,  he  having  been  one 
of  the  iustices  who  made  the  order  appealed 
from;  this  objection  is  unfounded  in  fact. 
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The  third  objection  is,  there  was  no  evidence 
before  the  sessions  of  the  expenses  of  the  lying- 
in  of  the  mother  of  the  bastard  child,  and  that 
such  expenses  were,  therefore,  improperly  in- 
cluded in  the  order  of  confirmation.  The  12th 
section  of  the  Act,  p.  310,  requires  the  session* 
on  the  hearing  of  the  appeal  to  begin  de  now, 
and -the  party  in  whose  favor  the  order  was 
made  must  substantiate  the  same  by  evidence, 
except  in  case  of  the  death  of  the  mother  of  the 
child.  There  was  no  evidence  before  the  ses- 
sions as  to  the  expenses  of  the  lying-in  of  the 
mother,  and  the  order  confirmed  included  a 
charge  of  $39.50  for  that  expense.  The  return 
states  on  this  point  that  the  appellant  raised  no 
question  before  the  court,  excepting  whether 
he  was  the  father  of  the  bastard  child;  that  no 
question  as  to  the  amount  of  weekly  sustenta- 
tion or  of  expenses  of  lying-in,  or  of  advances, 
were  raised  on  the  hearing  of  the  appeal,  and 
that  the  sums  were  fixed  at  the  same  amount 
as  ordered  by  the  two  justices.  The  statute  no 
doubt  makes  it  incumbent  on  the  part  of  the 
appellees  to  substantiate  this  part  of  the  order 
by  proof,  else  the  sessions  cannot  confirm  it ;. 
but  the  appellant  may  waive  it,  and  I  think  it 
is  to  be  inferred  from  the  return  that,  he  did 
so.  Whether  the  appellant  was  the  father  of 
the  bastard  child  or  not,  was  the  only  point  to 
which  the  testimony  on  either  side  was  di- 
rected, and  if  the  expense  of  lying-in  was  con- 
sidered questionable,!  think  an  objection  ought 
to  have  been  taken  to  the  order  of  the  justices 
at  or  before  it  was  made;  if  it  had  been  made, 
no  doubt  the  necessary  proof  would  have  been 
produced.  The  appellant's  objection  went  to 
deny  all  liability,  not  to  question  its  extent  or 
amount. 

The  fourth  objection  is,  that  the  sessions  re- 
fused to  postpone  the  hearing,  and  compel  the 
attendance  of  one  Mrs.  Close,  and  also  in  re- 
fusing to  hear  the  testimony  offered.  The  case 
was  postponed  from  July  to  August  Term,  and 
then  set  down  for  Friday  in  the  first  week,  at 
which  time  an  application  *was  made  [*363 
to  postpone  the  hearing  further,  on  account  of 
the  health  of  the  appellant  and  absence  of  wit- 
nesses; but  it  appeared  the  appellant  was  then 
in  court  and  able  to  attend  the  hearing,  and  no 
affidavit  of  the  subprenaing  or  materiality  of 
the  absent  witnesses  was  offered.  An  applica- 
tion was  made  for  an  attachment  against  one 
Ann  Close,  and  for  a  postponement  of  the  hear- 
ing until  she  could  be  brought  up  on  the  writ, 
but  no  affidavit  was  offered  that  she  had  been 
duly  or  in  any  way  subpoenaed. 

As  to  the  refusal  to  hear  the  testimony  of- 
fered, the  sessions,  from  a  belief  that  there  was 
a  disposition  to  protract  unnecessarily  the  ex- 
amination on  the  part  of  the  appellant,  called 
on  his  counsel  to  state  to  them  the  substance  of 
what  he  intended  or  expected  to  prove.  This 
the  counsel  declined,  and  the  court  refused  to 
hear  the  witnesses  until  he  did;  the  counsel  did 
not  decline  to  comply  with  the  order  of  the 
court  on  account  of  his  inability  to  do  so,  and 
it  is  stated  in  the  return  that  all  the  witnesses 
thus  offered  had  been  examined  before  the  jus- 
tices. It,  undoubtedly,  rests  in  the  discretion 
of  every  court  in  the  trial  of  causes,  to  require 
of  the  counsel  to  state  the  substance  of  the  ev- 
idence about  to  be  offered  by  him.  The  reason 
of  the  rule  is  obvious;  it  is  to  ascertain  if  the 
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evidence  is  competent  and  pertinent  to  the  is- 
sue or  issues  to  be  tried,  and  thereby  prevent 
the  introduction  of  irrelevant  and  improper 
testimony,  and  to  facilitate  the  trial.  In  the 
sound  exercise  of  this  discretion,  courts  should 
always  listen  to  reasons  offered  for  not  making 
a  full  disclosure  before  the  examination,  and 
give  them  their  due  weight.  Many  times  it  is 
unadvisable  to  apprise  the  witnesses  about  to 
be  examined  of  the  facts  expected  to  be  proved; 
the  counsel  may  not  be  sufficiently  advised  of 
the  facts  himself— these  or  any  other  sufficient 
reasons  for  not  enforcing  the  rule,  the  court 
take  upon  suggestion  of  counsel.  In  this  case 
no  sufficient,  nor  indeed  any  reasons  whatever, 
were  given  by  the  counsel  for  withholding  from 
the  court  the  facts  expected  to  be  proved  by 
the  witnesses,  and  we,  therefore,  think  the  ses- 
sions were  right  in  rejecting  them. 

The  fifth  objection  is,  that  the  bond  to  in- 
demnify the  City  of  N.  Y.,  made  Aug.  9,  was 
364*]  a  performance  *of  the  condition  of  the 
recognizance.  This  objection  does  not  seem 
to  apply  to  the  order  of  the  sessions,  but  prob- 
ably refers  to  the  proceedings  of  the  sessions 
subsequent  to  the  order  to  collect  the  moneys 
ordered  therein  to  be  paid.  The  bond  given  is, 
undoubtedly,  prospective,  and  does  not,  nor 
was  it  intended  to  embrace  the  several  sums 
ordered  to  be  paid  by  the  appellant  to  the  ap- 
pellees. The  condition  of  the  bond  is  to  "save 
and  keep  harmless  the  Commissioners  of  the 
Almshouse,  etc.,  from  all  expenses,  damages, 
costs  and  charges  whatsoever,  which  shall  or 
may  at  any  time  hereafter  arise,  happen,  grow 
or  be  imposed  upon  them  by  reason  of  the 
maintenance,  education  and  bringing  up  of  the 
bastard  child,"  etc.;  the  payment  of  the  lying- 
in  charges  and  the  costs  might,  therefore,  cor- 
rectly be  enforced  by  attachment. 

Upon  the  whole,  after  a  careful  examination 
of  the  return  and  the  law  applicable  thereto, 
we  are  of  opinion  that  the  order  of  the  sessions 
should  be  affirmed.  We  have  some  doubt  as 
to  the  correctness  of  the  order  on  the  main 
point  upon  the  facts  as  sworn  to  by  the  mother 
of  the  child  herself,  and  if  sitting  as  members 
of  the  sessions,  would  be  inclined  to  discharge 
the  order  of  the  two  justices  on  that  ground; 
but  as  the  sessions  have  concurred  with  the 
two  justices  upon  this  point,  and  as  the  evi- 
dence is  contradictory,  we  are  not  inclined  to 
disturb  it  on  this  ground. 


JACKSON,  ex  dem.  GOULD,  v.  GOULD. 

Deed — Alteration — Proof  of  by  Subscribing  Wit- 
ness. 

The  alteration  by  a  party  of  a  deed,  conveying  an 
estate  in  lands  to  him,  does  not  devest  the  estate:  so 
held  in  this  case,  where  the  word  "junior"  in  the 
name  of  the  grantee,  D.  Gould,  Jr.,  appeared  to 
have  been  repeatedly  altered. 

In  the  proof  of  a  deed  by  a  subscribing  witness, 
he  must  state  that  he  knows  the  grantor,  or  the 
proof  is  insufficient. 

Citations— 8  Cow.,  71 ;  2  Wend.,  555. 


NOTE.—  Deeds  —  Alteration  after  execution.  See 
Lewis  v.  Payn.  8  Cow.,  71,  note.  See,  also,  Penny  v. 
Corwithe,  18  Johns.,  498.  note. 

The  burden  of  explanation  is  upon  the  party  pro- 
ducing the  deed.  See  Herrick  v.  Malin,  23  Wend.,388, 
note. 
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was  an  action  of  ejectment,  tried  at 
JL  the  Ontario  Circuit  in  Jan.,  1830,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

*The  plaintiff  produced  the  record  [*365 
of  a  deed  of  the  premises  in  question,  from  G. 
Wilmarth  to  the  lessor  of  the  plaintiff,  David 
Gould.  Jr.,  bearing  date  Dec.  1, 1802,  recorded 
Oct.  27,  1828,  upon  the  certificate  of  the  proof 
of  the  deed  by  John  Boughton,  one  of  the  sub- 
scribing witnesses.  The  commissioner  certi- 
fied that  the  witness  had  testified  before  him 
that  he  saw  G.  Wilmarth,  the  person  described 
as  the  grantor  of  the  deed,  execute  the  same, 
but  he  did  not  certify  that  the  witness  had  testi- 
fied that  he  knew  Wilmarth  to  be  the  person 
described,  etc.  The  counsel  for  the  defendant 
for  this  cause  objected  to  the  record  being  read 
in  evidence,  but  the  objection  was  overruled. 
Nathaniel  Boughton,  another  subscribing  wit- 
ness to  the  deed,  then  proved  its  execution,  and 
that  the  possession  of  the  defendant  was  ob- 
tained from  his  father,  who  entered  under  the 
title  of  the  plaintiff.  The  defendant  made  a 
call  upon  the  lessor  of  the  plaintiff  to  produce 
the  original  deed  from  Wilmarth,  which  not 
being  complied  with, the  defendant  proved  that 
in  Sep.,  1828,  the  lessor  went  to  a  commissioner 
to  have  his  deed  proved  by  Nathaniel  Bough- 
ton;  that  it  was  then  discovered  that  the  word 
"junior"  in  the  grantee's  name  was  written  on 
an  erasure,  and  that  the  witness,  Nathaniel 
Boughton,  refused  for  that  cause,  to  prove  the 
deed.  The  plaintiff  now  produced  his  deed, 
and  it  was  manifest  that  the  word  "junior"  had 
been  written  recently,  in  comparison  with  the 
residue  of  the  deed;  he  then  called  Nathaniel 
Boughton,  the  subscribing  witness,  who  testi- 
fied that  when  the  deed  was  executed,  the  word 
"junior"  was  in  it ;  that  it  was  intended  as  a 
deed  to  David  Gould,  Jr.,  but  that  the  hand- 
writing of  the  word  "junior,"  as  it  appeared 
at  the  trial,  was  different  from  what  it  was  at 
the  time  of  the  execution  of  the  deed,  and  dif- 
ferent also  from  what  it  was  when  he  saw  it  in 
Sep. ,  1828.  The  defendant  also  proved  a  con- 
veyance of  the  premises  in  question  from  David 
Gould,  Jr.,  toJ.  Lapham,  bearing  date  Jan.  1, 
1820;  but  the  plaintiff  proved  that  such  con- 
veyance was  intended  as  a  mortgage,  and  that 
the  mortgage  moneys  had  been  fully  paid.  The 
defendant  also  gave  in  evidence  two  affidavits 
made  by  the  lessor  of  the  plaintiff  to  relieve 
himself  from  imprisonment  *on  justice's[*3G6 
executions,  in  which  he  averred  that  he  was 
not  a  freeholder;  one  made  Feb.  15,  1820,  and 
the  other  July  3,  1824.  The  judge  charged  the 
jury  that  the  legal  presumption  was  that  the 
alteration  of  the  deed  had  been  made  fraudu- 
lently, and  that  by  the  alteration,  although  not 
done  fraudulently,  the  lessor  of  the  plaintiff 
had  lost  his  title.  The  jury  found  specially 
that  the  plaintiff  had  no  right  to  recover,  in 
consequence  of  the  erasure  in  the  deed  ;  but 
that  the  erasure  was  not  made  for  any  fraudu- 
lent purpose,  and  the  verdict  was  entered  ac- 
cordingly. The  plaintiff  moved  for  a  new  trial. 

Mr.  G.  F.  Talman,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
erred  in  deciding  that  in  the  proof  of  a  deed 
by  a  subscribing  witness,  the  witness  need  not 
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state  that  he  knows  the  grantor.  This  point 
was  decided,  2  Wend.,  555;  but  as  the  deed  was 
afterwards  proved  by  a  subscribing  witness, 
the  error  does  not  become  material. 

He  also  erred  in  his  charge  as  to  the  effect  of 
an  alteration  of  a  deed  upon  the  estate  con- 
veyed. It  was  clearly  proved  that  the  deed  in 
this  case  was  executed  to  the  lessor  by  the  name 
of  David  Gould,  Jr.  The  word  "junior"  was 
subsequently  erased,  and  the  same  word  writ- 
ten upon  the  erasure,  but  by  whom,  or  when, 
does  not  appear  further  than  this,  that  in  1828, 
when  presented  to  a  commissioner  to  be  proved, 
the  word  "junior"  appeared  to  be  written  on 
an  erasure,  and  since  then  the  same  word  ap- 
pears to  have  undergone  another  alteration. 
The  effect  of  an  alteration  in  a  deed  was  con- 
sidered in  Lewis  v.  Payn,  8  Cow.,  71,  and  it  was 
there  held  that  the  estate  granted  by  a  deed  is 
not  devested,  even  by  a  fraudulent  alteration, 
provided  the  estate  may  exist  without  the  deed. 
Such  was  this  case:  the  destruction  of  the  deed 
would  not  have  devested  the  estate;  neither  did 
the  erasure  of  part  of  the  lessor's  name.  The 
deed  was  good  when  executed,  and  conveyed 
to  the  grantee  the  title  ;  and  there  it  remains, 
for  aught,  appearing  in  evidence  in  this  case. 
367*]  The  alteration  did  not  devest  *it— the 
mortgage  did  not — nor  do  the  affidavits,  even 
though  the  lessor  may  have  sworn  falsely;  they 
do  not  amount  to  a  disclaimer.  Neither  was 
there  any  evidence  of  a  trust  of  any  kind  ;  a 
resulting  trust  may  be  proved  by  parol,  but  no 
proof  was  offered  raising  such  a  trust. 

A  new  trial  must  be  granted;  costs  to  abide  the 
event. 

Cited  in— 22  Wend.,  393 ;  50  N.  Y.,  42 ;  3  Barb.,  407 ; 
2  Am.  Kep.,  514  (46  Mo.,  286). 


JACKSON,  ex  dem.  SMITH  ET  AL.,  v.  ADAMS. 

Descent  —  How    Far    Affected   by   Alienage  — 
Escheat. 

If  an  alien  holding1  lands  under  the  provisions  of 
the  Acts  of  the  Legislature  of  1802  and  1808,  author- 
izing aliens  to  purchase  and  hold  real  estate,  dies  in- 
testate, his  lands  descend  to  his  heirs,  although  they 
be  aliens;  if  he  dies  without  heirs,  the  lands  escheat; 
but  until  office  found,  the  State  has  no  right  to  en- 
ter and  take  possession,  and  a  grant  of  the  lands 
before  office  found,  whether  by  legislative  Act  or 
otherwise,  conveys  no  title. 

Citations— Jacob  Law  Diet.,  tit.  Office  Found  & 
Inquest  of  Office ;  1  Johns.  Cos.,  401 ;  2  Johns.  Cas., 
29 ;  3  Johns.  Cas.,  109,  211.  212,  325 ;  Co.  Litt.,  26  & 
notes  3,  4,  5 ;  7  Co.,  25  o ;  1  Vent.,  417 ;  2  Kent,  Com., 
46,  47  :  1  Lev.,  59  ;  6  Johns.  Ch.,  365 ;  8  Mass.,  445 ;  12 
Mass.,  143;  7  Cranch,  603  ;  4  Wheat..  453 ;  11  Wheat., 
232  ;  20  Johns.,  707 ;  5  Cow.,  321 ;  1  R.  L.,  379. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
J.  Erie  Circuit,  in  Dec.,  1829,  before  the  Hon. 
Addison  Gardiner,  one  of  the  Circuit  Judges. 

The  lessors  of  the  plaintiff  claimed  the  prem- 
ises in  question,  under  title  derived  from  Su- 
sannah Thomas,  in  whom,  by  an  Act  of  the 
Legislature,  passed  Mar.  10,  1815,  was  vested 
all  the  right,  title  and  interest  of  the  people  of 
the  State  to  the  premises  in  question,  upon  a 
representation  that  one  Samuel  Helme  had  died 
intestate,  without  any  legal  representatives  in 
this  country,  and  that  previous  to  his  death,  he 
had  declared  it  to  be  his  wish  that  Susannah 
Thomas  should  inherit  his  property.  Helme 
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was  an  alien,  a  German  by  birth ;  he  came  into 
this  State  in  1806,  and  resided  at  Buffalo  until 
1813,  when  he  was  killed  by  the  enemy  at  the 
burning  of  Buffalo.  In  1809  he  obtained  a  deed 
of  the  premises  in  question  from  the  Holland 
Land  Co.,  and  occupied  the  same  from  1811 
until  the  time  of  his  death.  The  defendant  pre- 
tended to  no  title.  The  judge  charged  the  jury, 
that  the  only  fact  for  them  to  ascertain  was 
whether  Helme  became  an  inhabitant  of  this 
State  previous  to  the  passing  of  the  Act  of  Apr. 
8,  1808,  enabling  aliens  to  purchase  and  hold 
real  estate,  and  if  they  *should  find  that  [*368 
he  had  so  become  an  inhabitant,  the  defendant 
was  entitled  to  a  verdict,  as  in  that  case  Helme, 
on  his  purchase,  took  an  inheritable  estate  in 
the  premises,  which  the  people  could  not  con- 
vey until  after  office  found,  under  the  Act  con- 
cerning escheats.  The  plaintiff  excepted  and 
the  jury  found  a  verdict  for  the  defendant, 
which  was  now  moved  to  be  set  aside. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Messrs.  H.  White  and  A.  H.  Tracy,  for 
defendant. 

By  the  Court,  Sutherland,  J.  It  is  not  pre- 
tended that  the  Act  of  the  Legislature  had  any 
other  effect  than  to  vest  in  Susannah  Thomas 
whatever  title  or  interest  the  State  had  in  the 
premises  in  question.  It  neither  devested  nor 
affected  in  any  manner  the  rights  of  any  per- 
son. 

An  alien  may  purchase  land,  or  take  it  by 
devise,  but  he  holds  it  at  the  will  of  the  gov- 
ernment. The  government  may  at  any  time 
institute  an  inquest  of  office,  for  the  purpose  of 
ascertaining  whether  he  is  an  alien  or  not;  and 
if  it  be  found  that  he  is,  the  estate  or  posses- 
sion of  the  land  is  immediately  vested  in  the 
people  of  the  State,  who  before  had  only  the 
rightor  title.  Jac.  Law  Diet.,  tit.  Office  Found, 
and  Inquest  of  Office.  The  people  cannot  en- 
ter upon  the  possession  of  an  alien  without  this 
judicial  proceeding.  His  entry  and  possession 
and  holding  are  lawful,  andean  be  terminated 
only  by  regular  legal  proceedings.  Jackson  v. 
Beach,  1  Johns.  Cas.,  401;  3  Id.,  211,  212,  325; 
4  Johns.,  75;  2  Johns.  Cas.,  29.  But  when  an 
alien  who  holds  land  dies,  at  common  law  it 
instantly,  and  of  necessity,  without  any  inquest 
of  office,  escheats  and  vests  in  the  State, because 
the  freehold  cannot  be  kept  in  abeyance,  and 
he  is  incompetent  to  transmit  by  hereditary  de- 
scent. The  law,  quce  nihilfrustra,  never  casts 
the  freehold  upon  an  alien  heir,  who  cannot 
keep  it.  Co.  Litt.,  26,  and  notes  3,  4,  5;  Calvin's 
case,  7  Co.,  25  a;  1  Vent.,  417;  2  Kent,  Com., 
46,  47;  3  Johns.  Cas.,  109;  1  Lev.,  59;  6  Johns. 
Ch.,  365;  Mooresv.  White,  8  Mass.,  445;  12  Id., 
143;  7  Cr.,  603;  4  Wh.,  453;  11  Id.,  332. 

*The  next  inquiry  then  is,  whether  [*369 
Helme  was  embraced  within  the  Acts  of  1802 
and  1808,  enabling  aliens  to  purchase  and  hold 
real  estate  within  this  State,  under  certain  re- 
strictions, and  if  he  was,  what  was  the  effect 
or  operation  of  those  Acts  upon  his  estate?  The 
Act  of  Mar.  26,  1802,  3  R.  S.,  343,  sec.  1,  is  in 
substance  as  follows:  "Be  it  enacted  that  all 
purchases  of  lands  made,  or  to  be  made,  by  any 
alien  or  aliens,  who  have  come  to  this  State 
and  become  inhabitants  thereof, shall  be  deemed 
valid  to  vest  the  estate  to  them  granted;  and  it 
shall  and  may  be  lawful  to  and  for  such  alien 
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or  aliens  to  have  and  to  hold  the  same,  to  his, 
her  or  their  heirs  or  assigns  forever,  and  to  dis- 
pose of  the  same,  any  plea  of  alienism  to  the 
contrary  thereof  notwithstanding;  provided 
that  any  purchase  hereafter  to  be  made  by  any 
such  alien  does  not  exceed  1,000  acres."  This 
Act,  it  will  be  perceived,  had  no  prospective 
effect;  it  applied  only  to  such  aliens  as  had, 
before  its  passage,  become  inhabitants  of  this 
State.  The  Act  of  Apr.  8,  1808,  3  R.  S.,  344, 
extended  the  provisions  of  the  Act  of  1802  to 
all  aliens  who  should,  at  the  close  of  that  ses- 
sion of  the  Legislature,  have  become  inhabit- 
ants of  the  State.  The  evidence  shows  that 
Helme  came  to  Buffalo  in  1806,and  that  he  had 
resided  on  the  Mohawk  River  for  three  years 
before  that  period.  He  became  an  inhabitant 
of  this  State  then  in  1803,  and  was  entitled  to 
the  benefit  of  all  the  provisions  of  the  Acts  of 
1802  and  1808.  Those  Acts  expressly  confer 
upon  the  aliens  embraced  in  them  the  power 
of  transmitting  by  hereditary  descent  to  their 
heirs  whatever  real  estate  they  may  acquire  and 
die  seised  of  in  this  State;  it  gives  to  their  blood 
an  inheritable  quality,  through  which  a  title 
can  be  deduced;  and  it  seems  to  be  understood 
as  the  established  construction  of  these  Acts, 
that  the  alien  heirs  of  such  purchasers  are  as 
capable  of  taking  as  though  they  were  natural 
born  citizens. 

Chancellor  Kent,  in  the  celebrated  case  of 
Qooddl  v.  Jackson,  20  Johus.,  707,  in  speaking 
of  these  Acts  says:  "It  is  understood  to  be  a 
general  rule,  that  when  an  alien  is  allowed  spe- 
cially by  statute  to  take  and  hold  lands  to  him 
and  his  heirs,  he  has,  of  course,  a  capacity  to 
transmit  by  inheritance  to  his  alien  offspring, 
or  other  alien  heirs,  and  they  have  equally  a 
37O*]  *capacity  to  take."  When  the  Legis- 
lature speak  without  restriction  or  qualification 
of  the  heirs  of  an  alien,  they  must  mean  such 
heirs  as  he  was  then  competent  to  have;  and  it 
would  be  a  reproach  to  the  good  sense,  as  well 
as  to  the  good  faith  of  the  Legislature,  to  sup- 
pose they  could  have  any  other  meaning.  It 
was  formerly  very  common  to  provide  in  these 
special  statutes.allowing  aliens  by  name  to  hold 
lands  in  fee,  that  they  should  not  sell  or  assign, 
except  to  a  citizen ;  but  there  never  was  an  in- 
stance of  a  proviso  that  their  heirs  should  not 
take  the  inheritance  after  them,  except  they 
were  citizens.  The  case  of  Goodell  v.  Jackson 
was  the  case  of  a  patent  for  a  military  lot,  given 
by  the  State  to  an  Oneida  Indian  and  his  heirs, 
as  a  bounty  for  his  services  during  the  Revolu- 
tionary War;  and  the  question  which  the  Chan- 
cellor was  discussing  was,  whether,  admitting 
the  children  of  the  patentee  to  be  aliens,  they 
could  inherit,  by  virtue  of  the  patent,  from 
their  father; and  the  conclusion  of  the  Chancel- 
lor was,  that  the  permision  by  law  to  an  alien 
to  take  and  hold  lands  to  him  and  his  heirs,  or 
a  grant  from  government  by  authority  of  law 
(as  a  patent),  to  an  alien  and  his  heirs,  does, 
necessarily,  imply  that  he  may  transmit  by  de- 
scent to  his  children  or  other  alien  heirs;  and 
that  the  heirs  in  such  cases  may  take  the  land 
of  their  ancestor  in  the  same  manner  as  if  they 
were  natural  born  citizens.  This  doctrine,  so 
far  as  it  relates  to  the  effect  of  a  patent  granted 
by  the  State  to  an  alien  and  his  heirs,  has  been 
followed  and  applied  by  this  court,  in  the  case 
of  Jackson  v.  Etz,  5  Cow.,  321,  and  Jackson  v. 
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Hercey,  there  referred  to;  and  if  it  be  sound  in 
the  case  of  a  patent,  it  is  not  perceived  why  it 
is  not  equally  applicable  to  the  case  of  a  legis- 
lative grant.or  authority  to  an  alien  to  purchase 
and  hold  lands  to  him  and  his  heirs. 

Helme,  then,  had  an  estate  of  inheritance  in 
the  premises  in  question,  which  he  was  capa- 
ble of  transmitting  to  his  heirs.  It  did  not  vest, 
as  in  the  case  of  a  mere  alien,  upon  his  death, 
by  force  and  operation  of  law,  in  the  State,  but 
it  descended  to  his  heirs,  if  he  had  any;  and 
the  State  had  no  right  to  enter  upon,  or  dispose 
of  the  premises,  until  they  had  pursued  the 
measures  pointed  out  in  the  Act  Concerning 
Escheats,  1  R.  L.,379,  for  ascertaining  whether 
he  had  any  heirs;  if  it  was  found  *that  [*37 1 
he  had  no  heirs,  those  measures  would  neces- 
sarily result  in  giving  the  State  a  perfect  title 
by  escheat.  Helme  stood  in  the  same  condition, 
in  this  respect,  as  any  other  citizen  of  the 
State;  if  any  natural  born  citizen  dies  without 
heirs,  his  lands  escheat,  but  the  State  has  no 
right  to  enter  and  take  possession  until  office 
found,  and  any  grant  that  they  may  make  of 
such  lands,  whether  by  patent  or  otherwise,can 
convey  no  title,  because,  until  office  found.the 
State  had  no  title.as  every  man  is  presumed  to 
have  heirs,  until  the  contrary  is  shown. 

The  charge  of  the  judge,  therefore,  was  correct, 
and  the  motion  for  a  new  trial  must  be  denied. 

Cited  in-7  N.  Y.,  310;  42  N.  Y.,  181;  7  Laos,  239;  28 
Barb.,  331,  660;  66  Barb.,  378;  62  How.  Pr.,  302;  5  Abb. 
N.  S.,  369;  1  Sheld.,  130;  7  Leg.  Obs.,  189. 


HEWLETT  v.  D.  &  S.  COCK. 

Evidence — Ancient  Lease  as,   without  Proof  of 
Execution. 

A  lease  more  than  30  years  old  may  be  read  in  evi- 
dence without  proof  of  its  execution.although  there 
be  no  direct  proof  of  possession  accompanying:  it, 
if  found  among  the  title  papers  of  the  estate  affected 
by  it,  and  the  facts  and  circumstances  in  reference 
to  the  property  specified  in  it  be  such  as  to  afford  a 
reasonable  ground  of  presumption  of  its  genuine- 
ness; so  held,  in  a  case  where  a  lease  purporting  to 
bear  date  in  1722,  granting  to  the  lessee  a  right  to 
flow  lands  for  the  use  of  a  mill,  was  found  among- 
the  title  papers  of  the  estate  of  the  lessor  in  1779,  and 
the  owner  of  the  mill  in  1810  recognized  the  right  to 
the  land  overflowed  in  the  person  to  whom  the  es- 
tate of  the  lessor  had  been  transmitted. 

Citations— 3  Johns.Cas..283:  5  Cow.,129,  221;  6  Dow., 
202;  12  Com.  Law,  209;  3  Johns.,298;  12  Vin.  Abr.  Ev., 
84:  5  Ancient  Deeds,  pi.  7;  1  Gilb.  Ev.,  104;  7  East, 
291;  Phil.  Ev.,  348;  Bull,  N.  P.,  255;  1  Esp.,  275;  2  Bac. 
Abr.,  648;  Lev.,  25. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Queen's  Circuit,  May,l830.before  the  Hon. 
Ogden  Ed  wards,  one  of  the  Circuit  Judges.  The 
premises  in  question  are  low  lands  lying  on  the 
west  side  of  a  stream  in  the  Town  of  Oyster 
Bay,  in  the  County  of  Queens,  called  Shew,  or 
Beaver  Brook,  which  are  overflowed  by  the 
waters  of  a  mill  pond  of  the  defendants,  who 
own  a  mill,  situate  on  the  east  side  of  the  brook, 
lower  down  the  stream  than  the  lands  of  the 
plaintiff.  Nicholas  Lang,  in  1716, was  the  own- 
er of  the  premises,  from  whom  the  plaintiff 
deduced  title  to  himself,  and  offered  in  evi- 
dence a  lease  from  Lang  to  William  Frost  and 
Wright  Frost,  bearing  date  Oct.  4,  1722,  of 
certain  premises  described  as  the  swamp  or  low 
ground  overflowed  or  drowned  by  the  pond 
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372*]  *  which  sustained  or  supplied  the  mills  I 
of  the  lessees  at  the  Shew  Brook,  in  Oyster 
Bay;  the  lease  to  continue  while  Lang  should 
possess  or  keep  the  farm,  of  which  the  prem- 
ises were  a  part,  and  when  he  disposed  of  it, 
the  premises  to  be  surrendered  and  yielded  up 
— the  lessees  binding  themselves  to  pay  to  Lang 
six  shillings  as  an  acknowledgment  for  every 
year  that  they  should  hold  and  enjoy  the  prem- 
ises. To  entitle  him  to  read  the  lease  in  evi- 
dence without  proof  of  its  execution,  the  plaint- 
iff proved  by  his  grantor  that  when  he  acquired 
his  title  to  the  property  conveyed  to  the  plaint- 
iff, and  went  into  possession  thereof  in  1779, 
he  received  the  lease  in  question  among  the 
title  papers  of  the  estate,  and  the  plaintiff 
offered  to  show  that  the  premises  in  ques- 
tion were  held  under  it.  The  judge  decided 
that  the  lease  could  not  be  read  until  the 
plaintiff  gave  evidence  sufficient  to  raise  the 
presumption  that  there  had  been  a  possession 
under  it.  The  plaintiff  then  proved  by  a  wit- 
ness, who  was  64  years  old,  that  as  long  since 
as  he  could  remember  one  Sarah  Frost  owned 
and  possessed  the  farm  on  the  east  side  of  the 
Shew  Brook,  and  also  the  mill  property;  that 
Isaac  Smith,  the  gran  tor  of  the  defendants, who 
married  the  only  daughter  of  Sarah  Frost,  lived 
with  her,  and  on  her  death  succeeded  to  the 
ownership  of  the  property;  that  about  20  years 
before  the  trial,  Smith  told  him  that  he  did  not 
own  any  land  on  the  west  side  of  the  Shew 
Brook;  that  he  and  Townsend  Hewlett,  the 
father  and  grantor  of  the  plaintiff,  had  settled 
their  difficulties  by  an  arrangement,  by  which 
it  was  agreed  that  Hewlett  should  release  to  him 
the  land  covered  by  the  water  in  his  pond  on 
the  west  side  of  the  brook,  and  he  was  to  hold 
the  water  in  the  pond  at  its  then  height,  and 
have  the  right  to  raise  it  4^  inches  higher  if  he 
wished  so  to  do;  and  he  was  to  permit  Hewlett 
to  run  a  dam  across  the  brook  above  his 
(Smith's)  pond,  and  butt  it  on  his  land,  on  the 
east  side  of  the  brook;  and  that  he  should  re- 
lease to  Hewlett  the  low  land  on  the  east  side 
of  the  brook  that  Hewlett  wanted  to  overflow 
by  his  pond,  give  him  a  digging  bank  on  that 
side,  and  allow  him  to  remove  the  road  east. 
This  witness  further  testified,  that  at  the  time 
of  the  trial,  Smith  still  owned  the  farm  on  the 
east  side  of  the  brook,  but  had  sold  the  mill 
373*]  property  *to  the  defendants.  The  plaint- 
iff offered  to  prove  the  tradition  in  the  neigh- 
borhood, that  Sarah  Frost,  the  mother-in  law 
of  Smith,  was  the  wife  of  a  son  of  one  of  the 
lessees  of  Lang;  that  such  son  inherited  the 
farm  and  mill  property,  and  that  on  his  death 
Sarah  Frost  took  possession  of  the  premises  in 
question;  but  the  judge  refused  to  receive  the 
evidence,and  decided  that  the  testimony  which 
had  been  given  was  not  sufficient  to  establish, 
prima,  facie,  a  possession  under  the  lease,  and 
that.therefore.it  could  not  be  read  in  evidence; 
and  the  plaintiff  offering  no  further  evidence, 
the  judge  directed  a  nonsuit  to  be  entered, 
which  was  now  moved  to  be  set  aside. 

Mr.  H.  E.  Davies,  for  plaintiff. 

Mr.  G.  Griffin,  for  defendants. 

By  the  Court,  Nelson,  J.  In  endeavoring 
to  establish  his  right  to  recover, the  plaintiff  of- 
fered in  evidence  the  counterpart  of  a  lease, 
bearing  date  Oct.  24,  1722,  purporting  to  be 
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made  by  Nicholas  Lang,  to  Wright  Frost  and 
William  Frost,  from  whom  it  was  alleged  the 
defendants  derived  title  to  the  farm  they  occu- 
pied, adjoining  the  plaintiff's.  This  lease  ex- 
pired on  the  death  of  Lang,  which  took  place 
about  1731.  The  effect  of  it  upon  the  rights 
of  the  parties,  if  in  proof,  is  not  now  to  be  ex- 
amined, as  the  evidence  on  the  part  of  the 
plaintiff  had  not  closed  when  it  was  rejected, 
and  a  nonsuit  was  ordered.  It  was  108  years 
old,  and  was  offered  iu  evidence  as  an  ancient 
deed,  and  was  excluded  on  the  ground  that  no 
evidence  of  possession  accompanying  it  was 
given.  In  this  decision  the  judge  erred. 

There  is  some  confusion  and  contradiction 
in  the  cases  in  England,  and  in  those  decided 
in  this  court,  as  to  the  preliminary  proof  nec- 
essary to  authorize  an  ancient  deed  to  be  read 
in  evidence.  Possession  accompanying  the  deed 
is  always  sufficient, without  proof,  but  it  is  not 
indispensable.  In  Jackson  v.Laroway,3Johns. 
Gas. ,  283,  the  English  authorities  were  exam- 
ined on  this  subject,  and  an  ancient  will  was 
adjudged  to  have  been  properly  admitted  in 
evidence,  although  actual  *possession  [*374 
had  not  followed,  or  accompanied  it,  that  be- 
ing sufficiently  explained  by  the  nature  of  the 
property  in  question,  and  circumstances  shown 
to  raise  a  presumption  of  the  existence  and 
genuineness  of  the  instrument.  The  judge  who 
delivered  the  opinion  of  the  court  considered 
the  English  cases  as  plainly  distinguishing  be- 
tween an  ancient  deed,  supported  by  posses- 
sion, and  a  deed  supported  by  other  circuin- 
stances.and  t;hat  where  possession  had  not  gone 
along  with  the  deed,  the  party  ought  to  give 
some  account  of  it,  to  entitle  it  to  be  read  in 
evidence.  This  case  was  noticed  in  Jackson  v. 
Luquere,  5  Cow.,  221,  and  the  principle  decid- 
ed by  it  recognized  and  applied  by  this  court. 
The  same  principle  is  admitted  by  Ld.  Eldon, 
in  6  Dow.,  202.  speaking  of  the  will  of  Sir  T. 
Parkyns  ;  and  in  Doe  v.  Passingham,  12  Com. 
Law,  209,  before  Justice  Burrough,  at  Nisi 
Prius,  a  will  of  more  than  30  years  standing 
was  admitted  in  evidence,  though  possession 
had  not  accompanied  it,  without  proof  of  exe- 
cution; and  though  the  case  was  moved  at  bar, 
this  decision  was  not  complained  of.  Chan- 
cellor Kent  dissented  from  the  opinion  of  the 
the  court  \nJackson  v.Laroway,  and  reiterated 
his  doctrine,  in  Jackson  v.Slanshan,  3  Johns., 
298.  The  former  case, however, has  never  been 
overruled;  on  thecontrary.it  has  been  express- 
ly recognized  as  law  in  Jackson  v. Luquere, and. 
has,  undoubtedly,  in  its  favor  the  weight  of 
English  authority.  12  Vin.  Abr.  Ev.,  84;  5 
Ancient  Deeds,  pi,  7;  1  Gilb.  Ev.,  104;  7 East, 
291  ;  Phil.  Ev.,  348;  Bull.  N.  P.,  255;  6  Dow, 
202;  12  Com.  Law  R.,  209;  1  Esp.,  275  ;  2  Bac. 
Abr.,  648. 

Was  there,  then,  such  an  account  given  by 
the  plaintiff  of  the  lease  in  this  case  as  might 
reasonably  be  expected  under  the  circum- 
stances, and  as  affords  a  presumption  of  its 
genuineness  ?  It  was  found  among  the  muni- 
ments of  the  title  to  the  farm,  of  which  the 
premises  in  question  are  a  part,  50  years  be- 
fore the  trial,  by  Townsend  Hewlett,  who  re- 
ceived them  from  the  heirs  and  devisees  of 
\Villiam  Moyle,  who  derived  his  title  in  part 
directly  from  Lang, the  lessor.  Vin.  Abr.,  tit.  Ev- 
idence,84  ;  7  East,291.  Ancient  writings, which 
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are  proved  to  have  been  found  among  deeds 
of  evidences  of  land,  may  be  given  in  evidence, 
although  the  execution  cannot  be  proved  ;  for 
375*]  *it  is  hard  to  prove  ancient  things, 
and  finding  them  in  such  a  place.is  a  presump- 
tion that  they  were  honestly  and  fairly  obtained 
and  preserved  for  use,  and  are  free  from  sus 
picion  of  dishonesty.  An  original  lease  could 
not  be  produced, being  an  ancient  lease.but  the 
grandson  of  the  lessor  produced  a  counterpart, 
found  among  the  evidences  of  his  grandfather. 
This  was  allowed  for  evidence.  Lev.,  25.  Ld. 
Kenyon  admitted  a  bond  to  be  read  without 
proof  or  execution,  it  being  more  than  30  years 
old,  and  appearing  to  have  been  found  among 
the  papers  of  the  Company,  and  was  in  the 
handsvriting  of  their  secretary.  Gov.  &  Co.  of 
Chelsea  Water-  Works  v.  Cowper,  1  Esp. ,  275. 

There  are  other  circumstances  in  the  case 
which  I  think  tend  to  confirm  the  genuineness 
•of  the  lease.  The  lease  was  given  by  Lang, 
who  owned  the  land-  on  the  west  side  of  the 
brook,  to  the  Frosts,  who  were  owners  of 
the  land  and  mill  on  the  east  side,  to  allow 
them  to  flow  the  premises  in  question, by  means 
of  their  dam,  for  the  benefit  of  the  mill.  Now, 
it  appears  from  the  evidence  that  as  far  back 
as  the  memory  of  man  can  go  (between  50  and 
60  years  in  this  case),  Sarah  Frost  flowed  the 
land  on  the  west  side  by  means  of  her  dam, 
precisely  according  to  the  terms  of  this  lease, 
and  neither  she.nor  Smith,  who  succeeded  her, 
ever  set  up  any  claim  to  the  land  on  the  west 
side  thus  overflowed.  On  the  contrary,  Smith, 
•who  succeeded  to  the  possession  of  Sarah  Frost 
nearly  50  years  ago,  and  continued  in  the  oc- 
cupation of  the  mill  and  farm  till  about  1814, 
"when  he  sold  to  the  defendants,  admitted  that 
he  owned  no  land  on  the  west  side  of  the  brook. 
In  the  absence  of  evidence  of  any  other  right 
originally  to  overflow  the  land,  which  did  not 
belong  to  them,  I  think  it  would  be  more  reason- 
able to  presume  that  it  was  done  in  pursuance  of 
this  lease  which  gave  originally  the  right  to 
them  than  that  it  was  done  without  such  license 
.and  in  violation  of  right.  When  the  act  may 
have  been  authorized  and  lawful,  we  are  bound 
to  consider  it  so,  until  the  party  interested  clear- 
ly establishes  the  contrary ;  this  principle  is 
not  only  sound  in  itself,  but  just  to  all  parties. 
I  do  not  say  that  this  view  affords  sufficient 
presumption  of  possession  tinder  the  lease 
376*]  from  *the  time  of  its  date  to  justify  its 
admission  as  evidence,  on  the  ground  of  its 
being  an  ancient  deed,  but  that  it  may  be  fair- 
ly urged  as  a  consideration  in  favor  of  the 
authenticity  of  the  lease,  under  the  other  al- 
ternative of  the  rule  of  evidence.  Again  ;  the 
claim  made  by  T.  Hewlett  to  the  land  over- 
flowed by  virtue  ot  this  lease,  and  the  subse- 
quent negotiations,  during  all  which  time  it 
does  not  appear  that  Smith  denied  the  authen- 
ticity of  the  same,  were  circumstances  in  its 
favor.  It  is  fairly  to  be  presumed  Smith  had 
the  title  deeds  to  his  mill  property  .and  a  knowl- 
edge of  the  right,  if  any,  to  overflow  the  prem- 
ises in  question,  and  that  if  he  had  not  consid- 
ered the  lease  genuine,  he  would  have  denied 
Hewlett's  right  to  the  premises,  or  set  up  his 
-own.  The  acts  and  declarations  of  Smith,  the 
grantor  of  the  defendants,  while  in  the  occu- 
pation of  the  mill,  and  before  he  parted  with 
his  title,  are  as  binding  upon  the  defendants  as 
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if  made  by  themselves.  5  Cow.,  129,  and  cases 
cited. 

A  new  trial  must  be  granted,  for  the  reason 
that  the  judge  ought  to  have  admitted  the 
lease  in  evidence,  without  proof  of  the  execu- 
tion of  the  same,  on  the  ground  of  its  being 
an  ancient  deed.  Its  great  antiquity,  the  ac- 
count given  of  it,  together  with  the  evidence 
of  a  corresponding  possession,  and  the  other 
circumstances,  were  sufficient  to  authorize  its 
admission. 

New  trial  granted. 

Cited  in— 11  Wend.,  602 ;  14  Wend.,626;  4  Den.,  214 ; 
1  Keyes,  268;  2  Abb.  App.  Dec.,36;  24  Hun,28;  30  Hun, 
2W:  63  Barb.,  104;  33  How.  Pr.,  468 ;  17  Abb.  Pr.,  133 ; 
10  Bos.,  119. 


*  JACKSON,  ex  dem.    WALTON  and  [*377 

DtTBOIS, 

LEGGETT. 

Ejectment — Conveyance  by  one  Lessor  to  Other 
before  Suit,  and  Conveyance  by  latter  Pend- 
ing Suit,  does  not  Prevent  Recovery  in  His 
Name — Estate  of  Cestui  que  Trust  as  Bar  to 
Legal  Estate — Evidence  of  Incorporation  of 
Religious  Society. 

The  record  of  a  certificate  of  incorporation  of  a 
religious  society,  is  not  evidence  of  the  fact  of  in- 
corporation ;  the  certificate  itself  must  be  produced 
or  its  non-production  accounted  for. 

Where  the  evidence  on  which  a  plaintiff  rests  is 
not  sufficient  to  entitle  him  to  a  recovery,  and  a 
nonsuit  is  denied,  a  verdict  will  not  be  set  aside  for 
such  cause,  if  subsequently  in  the  progress  of  the 
trial,  the  defendant  supplies  the  necessary  proof. 

It  is  only  in  the  case  of  a  resulting  trust  that  the 
estate  of  a  cestui  que  trust  can  be  set  up  to  bar  a  re- 
covery by  the  person  having:  the  legal  estate. 

Where  there  are  two  demises  in  an  action  of  eject- 
ment, one  in  the  name  of  the  grantor,  and  the  other 
in  the  name  of  the  grantee  of  the  premises,  and  at 
the  time  of  the  conveyance  to  the  grantee  the  prem- 
ises are  held  adversely,  so  as  to  render  the  convey- 
ance inoperative,  the  recovery  may  be  in  the  name 
of  the  grantor. 

A  conveyance  by  a  lessor  in  ejectment,  after  suit 
brought,  to  third  persons  in  trust,  is  no  bar  to  a  re- 
covery. 

Citations— 3  Johns.,  216 ;  16  Johns.,  199 ;  11  Johns., 
97 ;  8  Johns-,  507. 

THIS  was  an  action  of  ejectment,  tried  at 
the  K  Y.  Circuit  in  June,  1829.  before 
the  Hon.  Ogden  Edwards,  one  of  the  Circuit 
Judges. 

The  action  was  brought  for  an  alleged  en- 
croachment on  the  rear  of  certain  lots  former- 
ly belonging  to  Christ  Church,  in  Ann  St.,  in 
the  City  of  N.  Y.,  and  conveyed  by  that 
church,  in  pursuance  of  an  order  of  the  Court 
of  Chancery,  to  Henry  Walton,  by  deed  bear- 
ing date  Jan.  27, 1823.  The  defendant  object- 
ed to  the  reading  of  the  deed,  unless  it  was 
proved  that  there  was  such  a  Corporation  as 
the  grantors  were  described  in  the  deed  to  be, 
viz.:  "Christ  Protestant  Episcopal  Church  ;  " 
whereupon  the  register  of  the  City  and  County 
of  N.  Y.,  produced  a  book  of  records  from  his 
office,  purporting  to  be  a  "record  of  incor- 
porations of  religious  denominations  in  the 
City  and  County  of  New  York,"  in  which  was 
recorded  a  certificate  of  the  incorporation  of 
Christ  Church,  May  8,  1809,  by  the  name  de- 
scribed in  the  deed.  The  counsel  for  the  de- 
fendant insisted  that  the  record  produced  was 
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not  evidence  of  the  fact  of  incorporation,  and 
that  the  original  certificate  of  incorporation 
378*]  ought  to  be  produced,  which  Objec- 
tion was  overruled.  The  plaintiff  rested,  and 
the  defendant  moved  for  a  nonsuit,  which  was 
denied.  The  defendant  proved  that  the  prem- 
ises were  conveyed  to  Walton  as  the  agent  of 
the  Rev.  Mr.  Sellon,  former  rector  of  Christ 
Church;  that  Mr.  Sellon's  father  advanced  the 
purchase  money,  and  Walton  was  to  hold  the 
premises  for  the  benefit  of  the  son,  because  the 
son  was  an  alien,  and  offered  to  prove  that  he, 
the  defendant,  entered  into  possession  of  the 
premises  in  question  under  an  agreement  to 
purchase,  made  by  him  with  the  Rev.  Mr.  Sel- 
lon, the  rector  of  the  Church,  which  evidence 
the  judge  refused  to  receive.  The  defendant, 
notwithstanding  his  objection  to  the  evidence 
of  the  incorporation  of  the  Church,  subse- 
quently, in  the  course  of  the  trial,  proved  that 
Christ  Church  had  existed  several  years  before 
1800  as  an  Episcopal  Church  or  congregation, 
and  that  about  1809  they  incorporated  them- 
selves anew  under  the  name  of  "Christ  Pro- 
testant Episcopal  Church."  This  suit  was 
commenced  June  9,  1827;  in  May  preceding, 
Walton  had  conveyed  the  whole  premises  to 
Dubois,  the  other  lessor,  and  after  the  com- 
mencement of  the  suit,  to  wit:  Oct.  13,  1827, 
Dubois  conveyed  away  his  interest  upon  cer- 
tain trusts.  The  plaintiff  disavowed  claiming 
mesne  profits  in  this  suit.  The  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff,  subject  to .  the  opinion  of  this 
court. 

Mr.  D.  Selden,  for  plaintiff. 

Mr.  A.  Van  Vechten,  for  defendant. 

By  the  Court,  Savage,  Oh.  J.  The  first 
question  is,  whether  the  proper  evidence  was 
produced  to  prove  the  incorporation  of  the 
Church.  I  am  of  opinion  that  the  best  evi- 
dence was  not  produced.  The  defendant  ob- 
jected to  the  record;  the  original  certificate 
was  higher  evidence,  and  should  have  been 
produced,  or  its  absencex  accounted  for.  The 
statute  which  directs  the  mode  of  proceeding 
to  incorporate  religious  societies,  does  not 
make  the  record  evidence,  nor  even  the  cer- 
tificate, unless  proved  in  court.  Deeds  proved 
according  to  the  statute  are  made  evidence 
without  further  proof,  and  if  recorded,  the 
379*]*record  is  evidence;  but  there  is  no  such 
provision  as  to  the  certificate  of  incorporation. 
The  certificate  must  be  proved  and  recorded 
before  the  society  becomes  incorporated,  but 
that  does  not  dispense  with  the  production  of 
the  certificate.  As  the  cause  stood  when  the 
plaintiff  rested,  he  should  have  been  nonsuit- 
ed; but  if  the  defendant  chooses  to  go  into  his 
defense,  and  supplies  the  evidence  which  the 
plaintiff  ought  to  have  produced,  the  reason 
for  setting  aside  the  verdict  no  longer  exists. 
The  defendant  did  so  in  this  case;  he  did  not 
produce  the  certificate,  but  he  proved  by  parol, 
without  objection,  that  the  congregation  had 
long  existed,  and  was  incorporated  anew  in 
1809.  This  is  a  sufficient  answer  to  the  objec- 
tion to  the  plaintiff's  evidence.  It  is  an  asser- 
tion by  the  defendant  that  the  fact  was  as  stat- 
ed by  his  witness. 

The  next  question  in  the  case  is,  whether 
the  defense  set  up,  of  an  entry  by  reason  of  a 
168 


purchase  from  Mr.  Sellon,  should  have  been 
received.  The  legal  estate  was  in  Walton,  and 
in  a  court  of  law  the  legal  estate  must  prevail. 
The  only  exception  to  the  rule,  of  which  I  am 
aware,  is  in  the  case  of  a  resulting  trust;  in 
such  case  the  trust  may  be  proved  by  parol. 
and  the  estate  of  the  cestui  que  trust  may  be 
sold  on  execution,  and  has  been  so  far  consid- 
ered the  property  of  the  cestui  que  trust,  as  to- 
be  a  defense  in  an  action  of  ejectment,  3- 
Johns.,  216;  16  Id.,  199,  and  Jackson  v.  Mats- 
dorf,  11  Id.,  97;  in  which  last  case  the  cestui 
que  trust  was  said  by  Ch.  J.  Thompson,  to  be 
the  real  owner.  So,  also,  in  Jackson,  ex  dem. 
Ketchum,  v.  Townsend  (not  reported),  where 
money  was  sent  by  the  defendant  to  purchase 
lands  of  the  Surveyor-General,  and  the  deed 
was  taken  in  the  name  of  Ketchum;  in  an  ac- 
tion of  ejectment  by  Ketchum  to  recover  pos- 
session, we  held  that  Townsend  being  the  real 
owner,  was  entitled  to  retain  the  possession, 
against  his  trustee.  That  question,  however,. 
is  not  raised  by  this  case;  the  purchase  money 
here  was  not  paid  by  Mr.  Sellon,  the  rector, 
but  by  his  father;  a  trust  results,  therefore,  in 
favor  of  the  father — not  the  son,  though  it  was- 
said  that  Walton  was  trustee  for  the  son;  such 
a  trust  is  not  a  resulting  trust,  nor  can  it  be 
proved  by  parol,  nor  is  it  necessary  to  say  any- 
thing as  to  the  rights  and  remedies  of  the  trust- 
ee and  cestui  que  trust.  It  is  sufficient  for  our 
purpose  *that  Walton  is  the  legal  own  [*38O 
er  of  the  property  in  question,  and  entitled  to- 
the  possession. 

It  is  said,  however,  that  the  plaintiff  cannot 
recover  on  the  demise  of  Walton,  because  he- 
conveyed  to  Dubois,  the  other  lessor,  before 
suit  brought;  and  that  there  can  be  no  recov- 
ery on  Dubois'  demise,  because  the  deed  to  him 
was  executed  when  the  defendant's  possession 
was  adverse.  But  the  title  must  be  in  one  or 
the  other;  if  it  did  not  pass  to  Dubois  by  rea- 
son o*f  the  defendant's  possession,  it  remains  in 
Walton;  if  it  passed  from  Walton,  then  it  is  in 
Dubois  or  his  trustees.  The  conveyance  by 
Dubois  after  suit  brought  does  not  prevent  a 
recovery  in  his  name.  In  Frier  v.  Jackson,  8 
Johns.,  507,  it  was  held  that  where  all  the  les- 
sors died  pending  the  suit,  the  suit  did  not 
abate,  but  might  be  prosecuted  for  damages 
and  costs. 

The  plaintiff  is  entitled  to  judgment. 

Disapproved— 5  Denio,  230. 

Questioned— 16  Peters,  58. 

Cited  in-2  Hill,  529;  6  Hill,  533;  65  N.  Y.,  317  (22 
Am.  Kep.,  614) ;  87  N.  Y.,  126  (41  Am.  Rep.,  358) ;  92 
N.  Y.,  352;  26  Hun,  602  ;  17  Barb..  600;  26  Barb.,  405  ; 
48  Barb.,  64 ;  33  How.  Pr.,  15 ;  6  Duer,  117  ;  45  Mich... 
90 ;  60  Ind.,  485,  486. 


CULVER  t».  AVERT. 

Loan  Commissioners — Liability  when  Setting  Of- 
flcially  under  Power  in  Mortgage,  for  False 
and  Fraudulent  Representation  as  to  Title — 
Consummation  of  Sale — Effect  of— Verdict t 
When  Set  Aside. 

An  action  on  the  case  lies  ajrainst  a  public  officer 
for  a  false  and  fraudulent  representation  made  by 
him  in  relation  to  property  sold  by  him  ;  and  it,  is- 
no  answer  that  the  sole  was  made  in  his  official 
character. 

The  action  lies  for  such  representation  made  dur- 
ing a  treaty  for  the  sale  ana  purchase  of  lands,  if" 

WEND.  7. 


1831 


CULVER  v.  AVERT. 


380 


damage  ensues,  although  the  negotiation  has  beon 
consummated  by  a  deed  or  written  contract. 

Whatever  is  said  or  done  in  good  faith  in  a  treaty 
for  a  sale  and  purchase,  is  merged  in  the  purchase 
itself  when  consummated,  and  cannot  be  over- 
hauled, whether  the  representations  were  true  or 
false;  but  if  they  were  known  to  be  false  when 
made,  and  have  produced  damage  to  the  opposite 
party,  the  subsequent  consummation  of  the  agree- 
ment will  not  shield  the  defendant. 

Where  a  party  was  induced  by  a  false  representa- 
tion to  purchase  property  at  a  loan  officer's  sale, 
paid  the  purchase  money  and  obtained  a  deed  which 
conferred  no  title,  the  property  having  been  pre- 
viously sold  under  a  prior  incumbrance,  it  was  held 
that  an  action  on  the  case  might  be  maintained 
by  the  purchaser,  without  proof  that  a  suit  had 
been  brought  for  the  recovery  of  the  premises. 

Case  lies  for  a  false  representation,  whether  made 
on  the  sale  of  real  or  personal  property ;  and  wheth- 
er it  relates  to  the  title  of  land,  or  to  some  collater- 
al thing  attached  to  it. 

A  verdict  will  not  be  set  aside  in  an  action  on  the 
case  for  a  false  representation,  as  against  evidence, 
unless  it  be  clearly  and  manifestly  so. 

Citations— 3  Johns.,  180 ;  8  Johns.,  369  ;  9  Johns., 
36 ;  15  Johns.,  493;  3  T.  R.,  56 ;  1  East,  318 ;  2  East,  92 : 
3  Bos.  &  P.,  367  ;  5  Bos.  &  P.,  241 ;  1  Camp.,  4,  277 ;  6 
Johns.,  181 ;  13  Johns.,  224,  395 :  1  Day  Cas.  22  ;  9 
Barn.  &  C.,  928 ;  3  Camp.,  153,  505 ;  4  Taunt.,  779. 

rPHIS  was  an  action  on  the  case,  tried  at  the 
J-  Cayuga  Circuit,  in  Jan.,  1830,  before  the 
381*]  *Hon.  Daniel  Moseley,  one  of  the  Cir- 
cuit Judges. 

The  plaintiff,  in  his  declaration,  alleged  that 
Sep.  19,  1826,  the  defendant  and  one  William 
Satterlee,  being  Commissioners  of  Loans  for 
the  County  of  Cayuga,  sold  to  the  plaintiff  cer- 
tain premises,  by  virtue  of  a  mortgage  which 
they  held,  as  such  Commissioners,  executed 
by  one  Samuel  Seward;  that  the  plaintiff  bid 
in  the  premises  for  the  sum  of  $80,  paid  the 
money,  and  received  the  deed  of  the  Commis- 
sioners; that  at  the  time  of  the  sale  the  defend- 
ant, in  order,  deceitfully  and  fraudulently,  to 
induce  the  plaintiff  to  purchase  the  premises, 
falsely  and  fraudulently  represented  and  af- 
firmed that  the  premises  were  clear  of  any  oth- 
er incumbrance,  and  that  the  purchaser,  under 
the  mortgage  at  such  sale,  would  acquire  a  per- 
fect title  to  the  premises,  and  that  giving  faith* 
to  such  representation,  the  plaintiff  made  the 
purchase.  The  plaintiff  then  averred  that  long 
before  the  date  of  the  mortgage  of  Seward,  to 
wit:  in  May,  1816,  the  defendant  had  obtained 
a  judgment  against  Seward,  in  the  Cayuga  C. 
P.,  for  a  certain  sum;  that  in  1819,  &fi.  fa. 
had  been  issued  on  such  judgment,  by  virtue 
of  which  the  mortgaged  premises  were  sold 
May  13,  1819,  to  certain  persons  who  were 
named,  and  a  deed  executed  to  them  by  the 
sheriff;  that  the  defendant,  at  the  time  of  the 
representation  made  by  him,  well  knew  the 
existence  of  the  judgment,  the  execution  issued 
thereon,  and  the  sale  under  it.  By  means 
whereof  the  plaintiff  acquired  no  title  under 
the  purchase  made  by  him,  lost  gains  and 
profits,  and  was  put  to  charges  and  expenses; 
and  so  the  plaintiff  said  the  defendant  falsely 
and  fraudulently  deceived  him,  by  reason 
•whereof  he  had  sustained  great  damage.  There 
•were  two  other  counts,  substantially  like  the 
first.  The  defendant  pleaded  the  general  issue. 

The  mortgage  executed  by  Seward  bore  date 
May.  1,  1817.  The  plaintiff  proved  that  in 
May,  1816,  a  judgment  was  entered  in  favor  of 
the  defendant  against  Seward,  for  $220  debt 
and  $10  costs  ;  that  an  execution  was  issued  on 
such  judgment,  upon  which  the  sheriff  was 
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directed  to  levv  $24,28  and  interest,  and  that 
May,  13, 1819,  the  mortgaged  *premises  [*382 
were  sold  by  virtue  of  such  execution,  and  a 
deed  executed  by  the  sheriff  to  the  purchasers. 
He  further  proved  by  one  witness,  that  at  the 
time  of  the  sale  under  the  mortgage,  the  de- 
fendant, in  answer  to  an  inquiry  of  the  plaint- 
iff as  to  the  title,  said  he  presumed  it  was 
good,  and  by  another,  that  on  the  judgment 
in  favor  of  the  defendant  being  mentioned,  the 
defendant  said  that  he  had  got  his  pay  ;  that 
E.  Burnham  had  transacted  the  business  in  re- 
lation to  it,  and  that  Burnham  had  told  him 
that  the  judgment  would  be  no  incumbrance 
upon  the  title  ;  and  that  he.  the  defendant,  pre- 
sumed it  would  not ;  whereupon  the  plaintiff 
bid  $80  for  the  property,  it  was  struck  off  to 
him,  he  paid  the  money  and  received  a  deed 
from  the  Commissioners.  It  was  further  proved 
that  previous  to  the  sale  under  the  mortgage, 
the  defendant  had  direct  notice  of  the  sale  un- 
der the  judgment  in  his  favor,  and  that  after 
investigation  of  the  facts,  he  declared  his  de- 
termination to  proceed  and  sell  under  the 
mortgage.  The  plaintiff  rested.  The  defend- 
ant moved  for  a  nonsuit,  which  was  denied. 
On  the  part  of  the  defendant  it  was  shown  that 
Oct.,  19,  1816,the  defendant  assigned  the  judg- 
ment in  his  favor  against  Seward  to  Burnham, 
his  attorney,  and  had  no  communication  with 
Burnham  on  the  subject  from  that  time  until 
1826,  when  he  called  upon  him  for  informa- 
tion respecting  it,  and  was  then  induced  by 
Burnham  to  believe  that  if  there  had  been  a 
sale  under  the  execution  on  the  judgment  in 
his  favor,  that  the  purchase  had  been  made  for 
the  benefit  of  Seward — Burnham  saying  that 
if  the  property  was  offered  for  sale  under  the 
mortgage,  he  would  not  be  afraid  to  purchase 
it  in.  It  further  appeared  that  at  the  time 
when  the  loan  was  obtained  and  the  mortgage 
executed  to  the  Commissioners,  Seward  made 
an  affidavit  that  there  were  no  iucumbrances 
on  the  premises  proposed  to  be  mortgaged,  and 
that  a  certificate  from  the  clerk  of  the  county 
was  produced  to  the  Commissioners  that  the 
premises  were  free  from  incumbrances. 

The  evidence  being  closed,  the  defendant's 
counsel  insisted  that  the  plaintiff  had  not  sus- 
tained his  action  ;  that  the  defendant  having 
acted  as  a  public  officer  in  the  sale  of  the 
premises,  an  action  would  not  lie  against  him 
for  any  fraud  or  deceit  committed  by  him  upon 
that  occasion,  and  that  to  entitle  the  plaintiff 
*to  recover,  he  ought  to  have  shown  [*383 
either  an  eviction  or  an  unsuccessful  ejectment 
suit  for  the  recovery  of  the  premises.  The 
judge  charged  the  jury  that  if  the  defendant 
had  been  guilty  of  the  fraud  alleged  against 
him,  the  fact  of  his  acting  at  the  time  as  a  pub- 
lic officer  would  not  protect  him  ;  and  that  the 
action  lay,  although  the  plaintiff  had  not  shown 
either  an  unsuccessful  attempt  to  recover  the 
premises,  or  an  eviction,  and  submitted  the 
question  of  fraud  to  the  jury,  who  found  a 
verdict  in  favor  of  the  plaintiff  for  $75,  which 
the  defendant  moved  to  set  aside. 

Mr.  W.  H.  Seward,  for  the  defendant. 
The  action  for  a  deceit  does  not  lie  in  this  case; 
if  there  was  a  failure  of  title,  the  remedy  of 
the  plaintiff  should  have  been  upon  his  deed. 
In  Leonard  v.  Pitney,  5  Wend.,  30,  Mr.  Justice 
Marcy  observed  that  "doubts  may  well  be  en- 
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tertained  whether  an  action  at  law  will  lie  for 
a  deceitful  and  false  representation  of  title  in 
the  vendor  of  real  estate.  Such  an  action  has 
not  as  yet,  I  believe,  been  sustained,  except  it 
may  be  in  some  of  the  States,  where  the  same 
tribunal  is  possessed  of  equity  jurisdiction,  as 
well  as  the  powers  of  a  court  of  common  law." 
The  case  was  decided  upon  another  point,  but 
the  learned  judge  was  well  warranted  in  the 
principle  advanced  ;  for  dangerous,  indeed, 
would  be  the  doctrine,  if  a  purchaser,  instead 
of  seeking  his  remedy  under  the  covenants  in 
his  deed,  were  permitted  to  bring  his  action  for 
deceit,  and  support  it  by  the  confused  and  in- 
distinct recollection  of  witnesses  of  what  /vas 
said  during  a  negotiation  for  a  purchase.  Be- 
sides, here  the  action  was  against  a  public 
officer,  the  agent  of  the  government,  who  could 
have  no  possible  motive  to  commit  a  fraud. 
The  situation  of  a  public  officer  executing  such 
trusts  is  sufficiently  onerous  without  exposing 
liim  to  private  suits ;  indeed,  it  is  a  funda- 
mental principle  of  public  policy  that  he  should 
be  protected  against  them.  If  he  acts  corrupt- 
ly, he  should  be  prosecuted  by  indictment,  and 
punished  by  removal  from  office.  But  if  the 
action  was  sustainable,  the  plaintiff  here  should 
have  been  nonsuited,  the  proof  being  wholly 
insufficient  to  support  the  allegations  in  the 
declaration  ;  or  if  it  amounted  to  anything,  it 
was  variant  from  the  allegations,  which  charged 
-384*j  *a  fraudulent  representation,  whereas 
the  proof,  at  most,  showed  a  mere  conceal- 
ment. Uohns.,  96  and  129. 

Mr.  F.  G.  Jewett,  for  the  plaintiff.  The 
plaintiff  having  proved  the  representation 
made  by  the  defendant  to  have  been  false,  and 
that  he  knew  it  to  be  so,  was  entitled  to  main- 
tain the  action.  1  Com.  Dig.,  272  ;  6  Johns., 
182  ;  13  Id.,  395,  9  Barn  &  C.,  928.  Although 
the  defendant,  at  the  time  of  the  representation, 
was  in  the  discharge  of  an  official  duty,  he  is 
not  excused  on  that  account,  as  his  public 
duties  did  not  require  him  to  commit  a  fraud; 
and  having  committed  one,  he  is  liable  as  a 
private  person.  20  Johns.,  739  ;  2  Id.,  286  ;  3 
Wils.,  461  ;  12  Mass.,  466  ;  6  Taunt.,  29  ;  4  T. 
R.,  794.  Fraud  being  a  question  of  fact,  and 
having  been  fairly  submitted  to  the  jury,  the 
court  will  not,  in  a  case  like  this,  where  there 
was  evidence  in  support  of  the  action,  set  aside 
the  verdict.  3  Johns.,  189  ;  9  Id.,  36  ;  15  Id., 
493  ;  8  Id.,  369. 

Tiy  the  Court,  Sutherland,  J.  The  finding 
of  the  jury  disposes  of  the  question  of  fraud. 
They  have  pronounced  the  defendant  guilty  of 
the  false  and  fraudulent  representations  alleged 
in  the  declaration,  and  that  they  were  made 
with  the  fraudulent  intent  to  deceive  and  in- 
jure the  plaintiff.  A  verdict  must  be  most 
•clearly  and  manifestly  against  evidence  to  jus- 
tify the  court,  in  an  action  like  this,  in  setting 
it  aside.  This  is  not  a  case  of  that  description: 
whatever  may  be  the  opinion  of  the  court  upon 
the  strict  weight  of  evidence,  as  it  appears  on 
the  case,  the  jury,  whose  province  it  was  to 
weigh  and  pass  upon  it,  and  who  saw  and  heard 
the  witnesses,  have  thought  the  preponderance 
against  the  defendant.  I  should  have  been  in- 
dined  to  a  different  conclusion;  but  the  jury 
not  only  had  the  right,  but  were  more  com- 
petent, fairly  and  discreetly  to  decide  theques- 
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tion  than  we  are.  Their  decision  cannot  be 
disturbed.  3  Johns.,  180  ;  8 Id.,  369  ;  9  Id.,  36; 
15  Id.,  493. 

The  only  question,  then,  is,  whether  the  ac- 
tion is  sustainable.  It  appears  to  me  to  rest 
upon  the  soundest  and  best  established  princi- 
ples. Fraud  or  deceit,  with  damage,  gives  a 
*good  cause  of  action.  In  the  celebrated  [*385 
case  of  Pasley  v.  Freeman,  3  T.  R.,  56,  it  was 
held  that  a  false  affirmation,  made  by  the  de- 
fendant with  intent  to  defraud  the  plaintiff, 
whereby  he  sustains  damage,  was  the  ground 
of  an  action  upon  the  case,  in  the  nature  of  de- 
ceit ;  and  that  it  was  not  necessary,  in  order  to 
sustain  the  action,  that  the  defendant  should 
be  benefited  by  the  deceit,  or  that  he  should 
collude  with  the  person  who  was  benefited. 
The  opinions  of  Ld.  Kenyon,  of  Buller  and 
Ashurst,  Justices,  place  this  doctrine,  in  my 
judgment,  upon  unanswerable  grounds,  and 
they  have  been  sustained  by  the  most  learned 
and  eminent  of  their  successors.  1  East,  318  ; 
2Id.,  92  ; 3  Bos.  &  P.,  367;  5 Id.,  241  ;1  Camp., 
4,  277. 

Pasley  v.  Freeman  was  the  case  of  a  false  rep- 
resentation in  relation  to  the  responsibility  and 
credit  of  a  third  person,  by  which  the  plaintiff 
was  induced  to  sell  to  him  a  large  amount  of 
goods.  This  case  was  expressly  recognized 
and  followed  by  this  court  in  Upton  v.  Vail, 
6  Johns.,  181,  and  Barney  v.  Dewey,  13  Id., 
224.  Upton  v.  Vail  was  also  a  false  represen- 
tation of  the  responsibility  of  a  third  person. 
Kent,  Ch.  J.,  expresses  his  entire  approbation 
of  the  reasoning  and  decision  of  the  judges  in 
Pasley  v.  Freeman.  He  considers  it  not  a  new 
doctrine,  but  merely  the  application  of  a  prin- 
ciple of  natural  justice  long  recognized  in  the 
law,  that  fraud  or  deceit,  accompanied  with 
damage,  is  a  good  cause  of  action.  He  con- 
siders it  a  principle  of  universal  law,  independ 
ently  of  all  adjudged  cases,  and  places  his 
opinion  upon  that  broad  foundation.  Ch.  J. 
Spencer,  in  Barney  v.  Dewey,  reiterates  the 
Doctrine.  See,  also,  Wise  v.  Wilcox,  1  Day. 
Cas.,  22.  These  cases,  it  is  true,  were  repre- 
sentations relating  to  the  sale  of  personal  chat- 
tels ;  but  it  is  not  perceived  how  the  nature  or 
description  of  the  subject  of  the  false  repre- 
sentation can  affect  the  principle.  In  Monell 
v'.  Golden,  13  Johns.,  395,  it  was  applied  to 
representations  made  upon  the  sale  of  real  es- 
state.  The  defendant  in  that  case  owned  a  lot 
of  land  in  the  Village  of  Newburgh,  bounded 
on  the  east  by  high  water  mark  on  the  bank 
of  the  river.  The  plaintiffs  were  in  treaty  for 
the  purchase  of  it,  and  the  defendant,  in  order 
to  induce  them  to  purchase  and  give  an  en- 
hanced price,  falsely  represented  to  them  that 
if  they  became  the  purchasers,  they  would,  by 
virtue  *thereof,  be  entitled  to  make  an  [*386 
application  to  the  Commissioners  of  the  Land 
Office  for  the  land  under  the  water  of  the  river, 
adjacent  to  the  lot,  agreeably  to  the  laws  of  the 
State  ;  and  the  declaration  averred  that  giving 
faith  to  such  affirmation,  and  not  knowing  to 
the  contrary,  the  plaintiffs  were  induced  to 
purchase  and  pay  a  large  sum  of  money.  The 
defendant  demurred  to  the  declaration,  and  it 
was  held  by  the  whole  court  that  the  action 
was  well  brought.  Ch.  J.  Thompson  delivered 
the  opinion  of  the  court,  and  after  recapitulat- 
ing the  facts,  he  observed  that  he  could  not 
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see  why  they  did  not  show  a  good  cause  of  ac- 
tion. They  show  a  most  palpable  fraud,  prac- 
ticed on  the  plaintiffs  in  the  sale  of  land,  by 
which  fraud  they  have  been  essentially  and 
materially  injured.  The  defendant  knowingly 
And  falsely  misrepresented  the  fact  with  re- 
pect  to  the  situation  of  the  land  under  the 
water,  and  he  is  chargeable  with  all  the  dam- 
ages resulting  from  such  false  representation. 
That  a  deed  has  been  given,  cannot  affect  the 
plaintiffs'  claim  for  the  fraud  ;  the  false  repre- 
sentation was  not  respecting  anything  to  be  in- 
cluded in  the  deed,  but  with  respect  to  a  priv- 
ilege appurtenant  to  the  land. 

Can  the  circumstance  of  the  false  represen- 
tation relating  to  the  title  of  the  land  conveyed, 
instead  of  some  collateral  thing  attached  to  it, 
vary  the  principle?  If  it  does,  it  can  only  be 
upon  the  ground  that  the  whole  agreement  of 
the  parties  is,  in  judgment  of  law,  merged  and 
incorporated  in  the  deed  or  written  contract. 
This  is,  undoubtedly,  true,  so  far  as  the  trans- 
action rests  in  contract ;  but  it  has  nothing  to 
do  with  the  false  and  fraudulent  representa- 
tions of  the  parties.  Whatever  is  said  or  done 
in  good  faith,  in  a  treaty  for  a  sale  and  pur- 
chase, is  merged  in  th$  purchase  itself  when 
consummated,  and  you  cannot  overhaul  it, 
whether  the  representations  were  true  or  false; 
but  if  they  were  known  to  be  false  when  made, 
-and  have  produced  damage  to  the  opposite 
party,  the  subsequent  consummation  of  the 
agreement  cannot  shield  the  defendant.  The 
case  of  Early  v.  Garret,  9  Barn.  &  C.,  928, 
sustains  this  distinction.  The  defendants,  as 
assignees  in  bankruptcy  of  one  Covard,  sold 
to  the  plaintiff  a  piece  of  land  belonging  to  the 
•estate  ;  the  plaintiff,  before  the  contract  was 
consummated,  inquired  of  the  defendants 
387*]  whether  it  was  *subject  to  rent,  or  any 
rent  had  ever  been  paid  on  it,  and  they  replied 
that  no  rent  had  ever  been  paid,  either  by  the 
bankrupt  or  any  person  under  whom  he 
claimed.  This  turned  out  not  to  be  true,  and 
the  plaintiff  was  finally  ejected  for  the  non- 
payment of  the  rent.  He  then  brought  an  ac- 
tion for  money  had  and  received,  to  recover 
back  the  consideration  money,  on  the  ground 
that  the  defendants'  representation  was  false 
and  fraudulent,  and  rendered  the  purchase 
void.  The  judge  who  tried  the  cause  charged 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover, if  the  defendants  knew  that  rent  had 
been  paid  and  fraudulently  suppressed  the  fact ; 
otherwise,  not.  The  jury  found  for  the  de- 
fendants. Upon  a  motion  fora  new  trial,  Bay- 
ley,  J.,  said,  if  a  seller  fraudulently  conceal 
that  which  he  ought  to  communicate,  it  will 
render  the  contract  null  and  void.  I  make  no 
distinction  between  an  active  and  a  passive 
communication,  but  the  authorities  establish 
that  the  concealment  must  be  fraudulent.  The 
jury  have  found  here  that  there  was  no  fraud 
ulent  concealment.  Parke,  J. ,  said  the  decis- 
ions show  that  the  purchaser  cannot  recover, 
unless  he  prove  fraud  on  the  part  of  the  seller. 
Here  the  plaintiff  paid  his  money  for  the  land, 
to  be  taken  with  all  faults.  That  being  so,  I 
think  the  learned  judge  properly  stated  to  the 
jury  that  mere  non-communication  was  not 
sufficient  to  avoid  the  contract,  but  that  it  must 
be  fraudulent.  The  question  in  substance  left 
to  the  jury  was,  whether  the  concealment  was 
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fraudulent ;  they  have  found  that  there  was  no 
fraudulent  concealment.  If  the  circumstances 
of  that  case  had  been  such  as  to  entitle  the 
plaintiff  to  recover  back  the  consideration 
money,  an  action  for  the  deceit  or  fraud  would 
undoubtedly  have  been  maintained.  In  Schnei- 
der v.  Heath,  3  Camp.,  505,  a  ship  had  been 
sold  by  the  defendant  to  the  plaintiff,  to  be 
taken  with  all  faults  ;  and  it  was  held  that  not- 
withstanding that  provision,  if  the  defendant 
knew  of  secret  defects  in  her,  and  used  means 
to  prevent  the  purchaser  from  discovering 
them,  or  made  a  fraudulent  representation  of 
her  condition  at  the  time  of  the  sale,  he  would 
be  responsible,  and  the  contract  would  be 
avoided,  and  the  consideration  money  could 
be  recovered  back.  In  Baylehite  v.  Walters,  3 
Camp.,  153,  Ld.  Ellenborough  held  the  same 
doctrine.  Pickering  v.  Dowson,  *4  [*388 
Taunt.,  779,  was  an  action  upon  the  case,  for 
a  deceit  in  the  sale  of  a  ship  ;  and  the  same 
rule  was  adopted  as  in  the  preceding  cases  : 
that  if  the  vendor  made  use  of  any  fraud  or 
practices  to  conceal  faults,  he  was  responsible. 
These  authorities  appear  to  me  fully  to  sustain 
this  action. 

The  official  character  of  the  defendant  in 
making  the  sale  cannot  protect  him.  The  rep- 
resentations made  by  him  had  nothing  to  do 
with  his  official  character.  He  then  spoke  as  an 
individual,  and  the  misrepresentation  was  in 
relation  to  a  fact  known  by  him,  in  his  private 
capacity  alone,  and  which  had  no  connection 
with  his  office  as  Commissioner  of  Loans. 

It  was  not  necessary  to  prove  that  a  suit  had 
been  commeneed  by  the  plaintiff,  to  recover 
the  possession  of  the  premises  ;  it  was  proved 
that  the  judgment  on  which  the  land  was  sold 
was  older  than  the  mortgage,  and  that  it  had 
been  regularly  sold  and  conveyed  by  the  sher- 
iff. The  plaintiff,  of  course,  acquired  no  title 
under  the  mortgage.  The  doctrine  in  relation 
to  breach  of  warranty  does  not  apply  to  a  case 
of  fraud. 

Motion  for  new  trial  denied. 

Cited  in-17  Wend.,  197  : 1  N.  Y.,  308,  313 ;  19  N.  Y., 
470 ;  37  Barb..  529 ;  39  Barb.,  96  :  47  Barb.,  632 ;  63 
Barb.,  25 ;  67  Barb.,  394 : 15  How.  Pr.,  51 ;  5  Abb.  Pr., 
164  ;  45  Wls.,  305. 


JACKSON,  ex  dem.  COOPER.  *>.  BROWNER. 

Justice   Court — Execution — Form. 

A  sale  is  good,  had  under  an  execution  issued  by 
a  county  clerk  on  a  transcript  of  a  justice's  judg- 
ment, although  made  after  the  return  day. 

A  transcript,  although  in  bad  English,  if  intelligi- 
ble iu  its  essential  parts,  will  be  held  good. 

Citations— 1 R.  L.,  118 :  9  Johns.,  361 :  13  Johns., 
249 ;  7  Cow.,  315 ;  Laws  of  1824,  290,  sec.  21 ;  2  Cow., 
508 :  5  Cow.,  31. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Herkimer  Circuit  in  Sep.,  1829,  be- 
fore the  Hon.  Samuel  Nelson,  then  one  of  the 
Circuit  Judges. 

The  lessor  of  the  plaintiff  claimed  to  recover 
the  premises  in  question  as  the  purchaser  of 
the  same  at  sheriff's  sale,  by  virtue  of  an  exe- 
cution on  a  judgment  in  his  own  favor  against 
Frederick  Browner,  the  father  of  the  defend- 
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aut ;  which  judgment  was  obtained  before  a 
justice,  a  transcript  filed  in  the  county  clerk's 
office,  and  an  execution  issued  thereon  by  the 
clerk  of  the  county.  The  execution  was  issued 
389*]  Mar-  24,  *1825.  and  was  made  return- 
ble  in  90  days  thereafter;  before  the  return  day 
the  sheriff  made  a  levy,  but  did  not  sell  the 
premises  in  question  until  Sep.  10,  1825.  The 
plaintiff  produced  the  original  transcript  filed 
in  the  clerk's  office,  and  offered  to  read  it  in 
evidence,  which  was  objected  to,  on  the  ground 
that  it  was  not  written  in  the  English  language, 
and  in  fair  legible  characters,  as  required  by 
statute  ;  the  objection  was  overruled  and  the 
transcript  read — it  was  thus  :  "Samuel  Coop- 
er vs.  f retrick  Browner.  This  25  day  of  No- 
vember, 1824.  Summons  redurned  bersonal 

served  in  a  plea  of of  fifty  dullows  and 

issue  §ind,  and  the  parties  was  rety  for  triel 
and  witness  swearn  and  gudgmand  fur  the  plain 
tiff  on  a  former  gudgmand  fur  twenty  six  dul- 
lows and  twenty  six  cents.  Damiges  $26.26, 
corst  of  suit  72  $26.98.  I  hereby  sartify  that 
the  apove  copy  is  a  correckt  and  true  copy  of 
my  pook.  Guven  unter  my  hand  at  seal  at 
Danube  this  18,  day  of  January  1825."  Signed 
by  the  justice  who  rendered  the  judgment. 
The  plaintiff  had  a  verdict,  subject  to  the  opin- 
ion of  this  court ;  various  questions  were  raised 
on  the  argument;  those  only  are  noticed  here 
which  relate  to  the  sufficiency  of  the  transcript, 
and  the  validity  of  the  sale  after  the  return  day 
specified  in  the  execution. 

.)//•.  M.  Hoffman,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Nelson,  J.  An  objection 
was  taken  to  the  transcript,  that  it  was  not 
written  in  the  English  language,  according  to 
the  requirement  of  the  4th  section  of  the  Stat- 
ute of  Jeofails,  1  R.  L. ,  118.  Without  inquir- 
ing into  the  question  whether  advantage  could 
be  taken  on  the  trial  of  a  non-compliance  with 
the  statute,  it  is  a  sufficient  answer  to  the  ob- 
jection to  say  that  it  is  not  well  founded  in 
fact.  The  transcript  is  written  in  bad  English, 
and  probably  worse  Dutch,  and  so  far  is  liable 
to  the  criticisms  made  upon  it,  but  the  essen- 
tial parts  of  it  are  sufficiently  intelligible  to 
answer  all  legal  purposes. 
39O*]  *The  execution  was  issued  by  the 
clerk  of  the  county  Mar.  24,  1825,  returnable 
in  90  days,  the  levy  was  made  within  the  re- 
turn, but  the  sale  did  not  take  place  until  after 
the  return  day.  It  is  objected  that  the  sale  is 
void,  because  not  made  within  the  period  fixed 
for  the  return  of  the  execution.  It  has  been 
decided  under  the  $25  Act,  9  Johns.,  361  ;  13 
Id.,  249,  that  the  sale  of  property  levied  upon 
by  a  constable  must  be  made  within  the  life- 
time of  the  execution;  that  is,  within  the  return 
day,  or  all  lien  is  lost.  The  same  principle 
has  been  applied  to  executions  in  the  hands  of 
the  constable,  issued  under  the  $50  Act,  7  Cow.. 
315.  the  provision  in  both  Acts  being  substan- 
tially the  same.  The  $50  Act,  Laws  of  1824, 
p.  290,  sec.  21 ,  provides  for  issuing  of  execu- 
tions upon  transcript  judgments,  and  prescribes 
the  duty  of  the  sheriff  in  respect  to  them.  The 
21st  section  is  substantially  a  copy  of  the  pro- 
vision defining  the  duty  of  the  constable  when 
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an  execution  is  issued  by  the  justice  under  the 
same  Act,  with  the  addition,  that  it  extends 
the  sale  to  lands  and  tenements,  as  well  as  goods- 
and  chattels.  It  is  consequently  contended  that 
the  principle  of  the  above  cases  must  necessa- 
rily be  applied  to  the  execution,  when  issued 
by  the  clerk  to  the  sheriff,  the  two  provisions 
being  essentially  the  same. 

The  true  answer  to  all  this  is,  that  by  the 
15th  section  of  the  $25  Act,  and  17th  section 
of  the  $50  Act,  the  constable  is  expressly  pro- 
hibited from  levying  or  collecting  the  amount 
of  any  execution  issued  by  virtue  of  those  Acts, 
unless  the  same  be  collected  within  the  times 
specified  in  the  same,  in  the  one  30,  and  in  the 
other  90  days.  The  correctness  of  these  decis- 
ions, therefore,  do  not  depend  upon  a  con- 
struction of  the  provisions  which  regulate  gen- 
erally, the  issuing  and  return  of  the  executions, 
and  which  are  substantially  the  same,  as  to  the 
duty  of  the  constable  and  sheriff  in  respect  to> 
them,  but  are  made  in  conformity  to  the  ex- 
press and  positive  injunction  of  the  statute. 
There  is  no  such  prohibition  upon  the  sheriff, 
when  the  execution  is  issued  on  the  transcript 
judgment  by  the  clerk,  and  the  prohibitions 
referred  to  are  confined  exclusively,  and  ia 
terms,  to  the  constable  and,  of  course,  are  only 
applicable  to  executions  issued  by  the  justice. 
The  cases  cited,  therefore,  do  not  control  the 
question  in  this  case. 

*Whether  the  execution  issued  by  [*39 1 
the  clerk  expires  with  the  return  day  or  not, 
must  depend  upon  a  construction  of 'the  21st 
section  above  referred  to.  The  section  pro- 
vides for  the  issuing  of  the  execution  by  the 
clerk  of  the  county,  and  prescribes  the  duty 
of  the  sheriff  under  it,  and  among  other  things, 
directs  him  to  make  return  of  his  proceedings 
thereon  within  90  days  from  the  date.  The 
provision  requiring  a  return  of  the  proceed- 
ings upon  the  execution  is  no  more  definite  or 
peremptory  than  are  the  terms  of  any  other 
execution  issued  out  of  the  Court  of  C.  P. ;  and 
this  alone,  therefore,  would  not  seem  to  afford 
a  sufficient  reason  for  the  conclusion  that  it 
should  expire  on  the  return  day.  The  17th 
section,  forbidding  the  constable,  in  express 
terms,  from  collecting  an  execution  after  the 
return  day,  seems  to  imply,  that  without  such 
restriction  it  would  be  competent  for  that  of- 
ficer, under  the  15th  section,  which  gives  the 
process,  and  directs  the  levy  and  collection,  to 
collect  the  same  after  the  return,  though  the 
levy  must  be  made  before,  in  analogy  to  the 
rules  governing  the  execution  of  process  m 
courts  of  record.  This  inference  is  strictly  ap- 
plicable to  the  21st  section,  under  which  the 
process  issued  in  this  case,  as  there  is  no  such 
express  restriction  upon  the  officer  as  to  the 
time  when  the  money  shall  be  collected.  An- 
other argument  might  be  drawn  in  favor  of 
tne  construction  that  the  sale  is  valid,  although 
made  after  the  return  day  of  the  execution, 
from  the  consideration  that  the  execution  is- 
sued by  the  clerk  is  the  process  of  the  C.  P., 
and  subject  to  its  control,  like  all  other  process 
issuing  from  those  courts.  2  Cow.,  508;  5/d.,31. 

Judgment  for  plaintiff. 

Cited  in-23  Barb.,  318 ;  1  Cp.  R.,  108 ;  24  Minn.,  23. 
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392*]  ^TRUSTEES  OP  ROCHESTER 

v. 
SYMONDS  ET  AL. 

Officers — How  far  Protected  by  Process — Action 
against  Collector  of  Taxes — Pleading. 

In  an  action  against  a  collector  of  taxes  and  his 
sureties  for  not  paying  over  moneys  received  by 
him,  the  averment  that  the  moneys  were  received 
by  him  by  virtue  of  a  warrant  issued  and  delivered 
to  him,  cannot  be  traversed,  unless  it  be  pleaded 
that  he  had  the  right  to  receive,  and  did  in  fact  re- 
ceive the  moneys  by  virtue  of  some  other  authority ; 
in  which  case,  as  the  question  is  presented  under 
which  authority  the  money  was  received,  it  is  mat- 
ter of  fact,  and  the  receipt  of  the  money  by  virtue 
of  the  warrant  may  be  traversed— thus,  where  the 
trustees  of  a  village  were  bound  to  demand  taxes 
before  acquiring  the  right  to  issue  a  warrant  to  en- 
force the  collection  of  them,  and  they  sued  the  col- 
lector of  the  village  and  his  sureties  for  non-per- 
formance of  his  duties  as  collector,  averring  that 
moneys  were  received  by  him  by  virtue  of  a  war- 
rant issued  by  the  trustees:  it  was  held,  that  the 
defendants,  on  alleging  that  the  collector  was  ap- 
pointed to  demand  and  receive  the  money,  and 
averring  that  the  moneys  were  received  by  him  by 
virtue  of  such  appointment,  might  traverse  the  al- 
legation that  the  moneys  were  received  by  virtue 
of  the  warrant. 

In  such  action  it  is  not  necessary  to  aver  a  pre- 
vious demand  and  refusal  to  pay  the  taxes  by  the 
taxable  inhabitants ;  the  process  being  regular  upon 
its  face,  and  the  officer  entitled  to  protection  in  its 
execution,  he  has  no  right  to  inquire  into  its  reg- 
ularity. 

Citations— Laws  of  1836, 112;  1  Chit.  PL,  587;  ILd. 
Raym.,  408. 

"HEMURRER  to  pleas.  The  declaration  is  in 
_U  debt,  on  bond  bearing  date  May  8,  1827, 
in  the  penal  sum  of  $6,000,  conditioned  for  the 
faithful  performance  by  Symonds  of  the  duties 
of  collector  of  the  village  for  the  year  ensuing 
the  date  of  the  bond.  The  suit  is  against  him 
and  his  sureties.  There  are  eight  breaches  as 
signed.  In  the  assignment  of  the  first  breach, 
it  is  averred  that  Oct.  23,  1827,  a  warrant  was 
duly  issued  by  the  Trustees  of  the  village,  un- 
der their  corporate  seal,  by  virtue  of  the  au- 
thority conferred  by  the  Act  of  Incorporation 
of  the  village,  and  delivered  to  Symonds  as 
collector  of  the  village,  requiring  him  to  col- 
lect from  the  several  persons  mentioned  in  the 
assessment  annexed  to  the  warrant,  the  several 
sums  at  which  their  respective  houses  and  lots 
were  assessed  in  the  schedule  annexed  lo  the 
warrant.amounting  in  the  aggregate  to  $265.92, 
for  and  on  account  of  the  expense  of  con- 
structing a  certain  sewer,  known  as,  etc.;  and 
that  Symonds  did,  by  virtue  of  the  said  war- 
rant, as  collector,  proceed  to  collect  of  the 
several  persons,  etc.,  the  several  sums  of  mon- 
393*]  ey  at  which  *they  were  assessed,  and 
did  actually  receive,  by  virtue  of  the  authority 
contained  in  the  warrant,  a  large  sum  of  mon- 
ey, to  wit:  $239.20,  to  the  use  of  the  plaintiffs, 
which  he  neglected  to  pay  over.  Several  pleas 
were  put  in  to  this  assignment,  but  only  the 
fifth  and  seventh  will  be  noticed.  Fifth  plea, 
actio  non,  because,  by  the  21st  section  of  the 
Act  incorporating  the  village,  it  is  among  other 
things,  enacted  that  the  Board  of  Trustees 
may  cause  common  sewers,  etc. ,  to  be  made, 


NOTE.— Ministerial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns..  138,  note  ; 
Wallsworth  v.  McCullough,  10  Johns.,  92,  note:  Mead 
v.  Haws,  7  Cow.,  332,  note  ;  Savacool  v.  Boughton,  5 
Wend.,  179,  note. 
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and  cause  the  expense  thereof  to  be  assessed 
upon  the  owners,  etc.,  of  property  to  be  bene- 
fited; and  that  such  owners,  etc.,  of  property 
shall  respectively,  on  demand,  pay  to  such  per- 
sons as  shall  be  authorized  by  the  Board  of 
Trustees  to  receive  the  same,  such  sums  as 
their  respective  properties  shall  be  assessed  at, 
or  in  default  of  such  payment,  it  shall  be  law- 
ful for  the  Board  of  Trustees,  by  warrant,  un- 
der the  seal  of  the  village,  to  levy  the  same,  by 
distress  and  sale  of  the  goods  and  chattels  of 
such  owners,  etc  ;  that  Oct.  23,  1827,  the 
Trustees  of  the  village,  in  pursuance  of  the 
authority  conferred  by  the  21st  section,  made 
their  written  appointment,  and  delivered  the 
same  to  Symonds,  and  thereby  authorized  him 
to  demand  and  receive  from  the  several  per- 
sons named  in  the  assessment  in  the  breach 
mentioned,  the  several  sums  at  which  their  re- 
spective houses  or  lots  were  assessed,  and  that 
Symonds  did,  by  virtue  of  such  appointment, 
receive  the  said  sum  of  $239.20;  without  this, 
that  Symonds  did,  by  virtue  of  the  said  war- 
rant, collect  the  said  last  mentioned  sum  of 
money  in  manner  and  form  as  the  said  plaint- 
iffs have,  in  and  by  the  said  breach  alleged, 
and  this  the  said  defendants  are  ready  to  veri- 
fy, wherefore,  etc.  Seventh  plea,  actio  non, 
because  the  plaintiffs,  as  Trustees,  did,  in  and 
by  their  written  power  contained  in  the  same 
instrument  in  writing,  with  the  warrant  in  the 
breach  mentioned,  authorize  Symonds  to  de- 
mand of  the  several  persons  named  in  the  as- 
sessment of  the  power  annexed,  the  sums  at 
which  their  respective  houses  or  lots  were  as- 
sessed, and  that  the  plaintiffs  did,  in  and  by 
the  said  warrant,  command  Symonds,  in  case 
any  of  the  said  persons  should  refuse  to  pay 
the  sum  at  which  they  were  respectively  as- 
sessed, to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  such  persons;  that 
Symonds  did,  on,  etc.,  at,  etc.,  by  virtue  of  the 
said  power,  demand  *of  the  said  sev-  [*394 
eral  persons  the  sums  at  which  their  respective 
houses  and  lots  were  assessed,  and  that  they 
did  not,  nor  did  either  of  them  refuse  to  pay; 
but  on  the  contrary  thereof,  they  did,  on  such 
demand,  pay  the  sums  at  which  they  were,  re- 
spectively, assessed,  whereby  it  became  unlaw- 
ful, and  contrary  to  the  duty  of  Symonds,  to 
execute  the  warrant,  and  that  he  did  not,  for 
the  cause  aforesaid,  execute  the  same;  without 
this,  etc.,  traversing  the  collection  and  receipt, 
by  virtue  of  the  authority  contained  in  the 
warrant,  of  the  said  sum  of  $239.20,  in  man- 
ner and  form  as  in  the  breach  alleged.  To 
these  two  pleas  the  plaintiffs  demurred,  assign- 
ing for  cause  specially,  that  they  traverse  mat- 
ter not  traversable,  and  tender  immaterial  is- 
sues. The  same  questions  were  presented  by 
a  variety  of  other  pleas  put  in  by  the  defend- 
ants, but  the  judgment  of  the  court  having 
been  pronounced  upon  the  fifth  and  seventh 
pleas,  it  is  deemed  useless  to  state  the  other 
pleadings  in  the  cause. 

Mr.  F.  Whittlesey,  for  the  plaintiffs. 

Mr.  F.  M.  Haight,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  Act  to 
Incorporate  the  Village  of  Rochester,  Laws  of 
1826,  p.  112,  is  not  explicit  as  to  the  duties  of 
collector.  The  6th  section  directs  that  a  col- 
lector be  chosen;  the  15th  requires  him  to  give 
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security  ;  the  16th  limits  the  amount  to  be 
raised  for  taxes  to  defray  the  expenses  of  light- 
ing the  streets  and  bridges,  supporting  a  night 
watch,  and  defraying  the  expenses  of  any  local 
improvement  not  otherwise  provided  for,  and 
to  defray  contingent  expenses.  These  taxes 
are  to  be  collected  in  the  same  manner  as  taxes 
are  collected  in  the  county,  by  the  collector  of 
said  village,  by  virtue  of  a  warrant,  signed  by 
the  president  of  the  village  under  the  common 
seal  thereof.  The  21st  section  gives  power  to 
the  Trustees  to  open  streets,  etc.,  in  said  vil- 
lage, to  cause  sewers,  drains,  etc.,  to  be  made; 
and  to  cause  a  just  estimate  and  assessment  to 
be  made  by  five  freeholders  to  be  appointed  by 
the  Trustees,  whose  certificate,  ratified  by  the 
Trustees,  shall  be  binding  on  the  owners.occu- 
pants,  etc. ;  and  such  owners  shall  pay,  on  de- 
395*]  mand,  to  such  persons  as  shall  be  *au- 
thorized  by  the  Board  of  Trustees  to  receive 
the  same;  or  in  default  of  such  payment,  or 
any  part  thereof,  it  shall  be  lawful  for  the 
Board  of  Trustees,  by  warrant,  under  the  seal 
of  the  village,  to  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  such  owner, 
etc.  The  Act  is  silent  in  relation  to  the  person 
to  whom  the  warrant  shall  be  directed,  and 
who  shall  execute  the  same  ;  but  the  collector 
of  the  village  being  designated  as  the  officer  to 
collect  the  ordinary  taxes  of  the  village,  in  the 
same  manner  as  collectors  of  towns  collect  the 
county  taxes,  and  such  collections  being  au- 
thorized to  be  enforced  by  distress  and  sale,  it 
is  reasonably  to  be  inferred  that  the  Legislature 
intended  the  warrant  mentioned  in  the  21st  sec- 
tion should  be  executed,  in  case  of  necessity, 
by  the  appropriate  officer,  the  collector;  aeon- 
stable,  as  such;  I  think  would  have  no  such 
authority  without  being  specially  named  as  the 
proper  officer. 

Before  this  warrant  could  regularly  issue, 
there  was  something  else  to  be  done.  Until 
some  person  appointed  for  that  purpose  had  de- 
manded payment  of  the  assessments,  and  pay- 
ment had  been  refused,  the  Trustees  had  no 
authority  to  issue  a  warrant;  when  issued,  the 
collector,  and  he  alone,  had  authority  to  exe- 
cute it.  It  is  proper  to  remark,  also,  that  as  the 
Trustees  had  authority,  under  certain  circum- 
stances, to  issue  a  warrant,  they  had  jurisdic- 
tion of  the  subject-matter,  and  if  the  Trustees 
had  issued  it  without  first  demanding  payment, 
the  collector  would  be  justified  in  enforcing  it, 
though  the  Trustees  themselves  would  not.  It 
is  not  the  duty  of  a  ministerial  officer,  nor 
has  he  the  right  to  refuse  to  execute  process 
regular  upon  its  face,  and  issued  by  any  court 
or  person  having  jurisdiction.  The  ministerial 
officer  is  not  the  judge  of  the  regularity  of  the 
proceedings  of  a  judicial  tribunal.  It  is  not 
tenable  ground,  therefore,  to  assume  that  the 
officer  is  not  bound  to  pay  over  the  money, 
though  he  may  have  received  it  upon  the  war- 
rant. If  he  has  received  the  money  in  his  of- 
ficial character  as  collector,  he  is  bound  to  pay 
it  to  the  treasurer;  and  on  his  failing  to  do  so, 
his  sureties  are  liable.  It  was  not  necessary, 
therefore,  in  this  suit,  to  state  in  the  breach 
that  the  money  had  been  demanded  and  pay- 
ment refused,  as  these  facts  were  not  necessary 
to  justify  the  collector. 

306*]  *The  facts  admitted  by  the  pleas  are, 
that  Symonds  was  collector  of  the  village,  and 
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received  the  sum  mentioned;  but  it  is  averred 
in  the  pleas  that  he  received  from  the  Trustee* 
an  appointment  to  receive  the  amount  of  the 
assessments  in  question  in  the  same  instrument 
which  contained  the  warrant,  and  that  by  the 
instrument  taken  all  together,  if  the  money 
was  paid  under  the  appointment,  the  warrant 
could  not  be  executed,  and  that  in  fact  the 
money  was  paid  to  him,  and  received  by  him, 
as  the  agent  of  the  Trustees  ;  not  as  collector. 
This  is  admitted  by  the  demurrer.  It  is  very 
clear  that  the  demand  mentioned  in  the  statute 
must  precede  the  issuing  of  a  warrant.  It  is 
also  clear  that  any  person,  as  well  as  the  col- 
lector, might  be  designated  and  authorized  to 
demand  payment  and  receive  it.  Suppose  the 
Trustees  had  proceeded  regularly,  and  before 
issuing  a  warrant  had  constituted  Symonds 
their  agent  to  demand  and  receive  the  amount 
of  the  assessments,  and  he  had  received  such 
amount  and  kept  it,  refusing  to  pay  it  over; 
could  there  be  any  doubt  that  his  sureties  for 
his  conduct  as  collector  were  not  responsible? 
They  were  sureties  for  his  official  conduct  as 
collector,  but  not  in  any  other  capacity.  The 
plaintiff's  counsel  contend  that  the  collection 
was  made  by  virtue  of  the  warrant ;  it  is  so 
averred  in  the  declaration,  but  that  fact  is  trav- 
ersed by  the  pleas  ;  and  this  traverse  is  as- 
signed as  cause  of  special  demurrer,  on  the 
ground  that  whether  the  money  was  received 
by  him  as  collector,  by  virtue  of  the  warrant, 
is  matter  of  law,  and  can  never  be  a  proper 
question  for  a  jury.  If  the  pleadings  present 
that  question  purely  as  a  question  of  law,  then 
the  plaintiffs  are  right;  but  if  it  be  presented  as 
matter  of  fact,  or  even  a  mixed  question,  or  if 
matter  of  fact  depend  upon  it,  then  it  is  trav- 
ersable. 

The  rule  laid  down  by  Mr.  Chitty,  1  Chit. 
PI.,  587,  is,  that  in  general  the  intent  or  virtute 
cujus,  as  by  virtue  of  the  said  warrant,  etc., 
ought  not  to  be  put  in  issue.  That  question  was 
discussed  in  Beal  v.  Simpson,  1  Ld.  Raym., 
408.  That  was  an  action  on  the  case,  for  the 
escape  of  B.  The  defendant  pleaded  that  the 
said  B.  being  in  his  custody,  a  habeas  corpus 
issued  and  was  delivered  to  him  before  the  es- 
cape, and  that  by  virtue  thereof  he  took  the 
said  B.  out  of  prison,  etc.  The  plaintiff  replied 
protesting  that  the  Jiabeas  corpus  was  not  deliv- 
ered *before  the  escape,  and  for  repli-  [*397 
cation  says,  that  a  habeas  corpus  issued,  tested 
and  returnable  of  different  terms  from  those 
stated  in  the  plea;  but  after  the  return  of  that 
writ  the  defendant  took  the  said  B.  out  of 
prison;  and  being  out  of  prison,  the  defendant 
by  covin  procured  another  writ  of  habeas  cor- 
pus, and  by  color  of  that  writ  took  B.  out  of 
prison;  absque  hoc,  that  the  said  B.  was  taken 
out  of  prison  mrtute  the  former  writ.  The  de- 
fendant demurred,  and  contended  that  the 
traverse  was  not  good,  but  was  a  negative  preg- 
nant. The  court  was  divided  on  the  point. 
Treby,  Ch.  J.,  held  the  traverse  bad,  because 
virtute  cujus  is  not  traversable.  Powell,  J., 
said,  when  a  matter  of  law  is  only  comprised 
in  a  mrtute  cujus,  then  it  is  not  traversable;  but 
matter  of  fact  in  the  virtute  cujus  is  trav- 
ersable. He  said  the  time  of  issuing  the  writ 
is  traversable;  the  delivery  of  the  writ  might 
have  been  traversed  but  that  was  not  traversed, 
but  the  taking  out  of  prison  mrtute  that  writ; 
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and  there  may  be  cases  where  nothing  else  can 
be  traversed.  The  other  justices,  Nevill  and 
Blencowe.agreed  with  Powell  that  generally  the 
virtute  cujus  is  not  trayersable,  containing  mat- 
ter of  law;  but  when  it  is  mixed  with  fact  then 
it  may  be  traversed,  and  then  they  said  there 
was  matter  of  fact  depending  upon  it,  and  for 
that  reason  it  was  traversable.  The  case  now 
under  consideration  is  a  striking  one  to  exem- 
plify the  doctrine  of  the  court  in  that  case. 
The  issuing  and  delivery  of  the  warrrant  are 
not  traversed,  and  therefore  if  no  other  fact 
was  presented,  no  other  authority  shown,  vir- 
tute  cujus,  Symonds  could  lawfully  receive  the 
money,  it  would  be  matter  of  legal  inference 
that  the  money  was  received  by  virtue  of  the 
warrant;  but  the  defendants  show  another  au- 
thority, by  virtue  of  which  the  money  might 
lawfully  be  received,  and  which,  by  the  stat- 
ute, must  precede  the  warrant;  it  is,  therefore, 
not  matter  of  law  in  this  case,  but  matter  of 
fact,  whether  the  money  was  received  by  Sy- 
monds by  virtue  of  the  one  authority  or  the 
other.  It,  therefore,  becomes  a  traversable  fact. 
The  pleas  are,  in  my  opinion  good,  both  in 
form  and  substance.  The  appointment  by  which 
the  defendants  say  Symonds  received  the  money 
might  have  been  given  as  well  to  any  other  per- 
son as  to  him,  and  has  no  connection  with  the 
office  of  collector.  The  warrant,  when  issued, 
398*]  *must  be  executed  by  the  collector. 
The  liability  of  the  sureties  depend  upon  the 
fact  whether  the  money  was  received  by  virtue 
of  the  appointment  or  the  warrant. 

The  defendants  are  entitled  to  judgment  on  the 
demurrers,  with  leave  to  tfie  plaintiffs  to  reply  on 
payment  of  costs. 

Cited  in-3  Lans.,  153 ;  ?  Sandf .,  510. 


CASE  ET  AL.  v.  REDFIELD. 

Justice's   Court — Process — Confession   of  Judg- 
ment— Mode  of — Purchaser  under  Execution. 

In  a  suit  for  the  recovery  of  property  purchased 
at  a  constable's  sale  under  an  execution  on  a  jus- 
tice's judgment,  rendered  in  a  cause  commenced  by 
attachment,  evidence  that  a  copy  of  the  attachment 
was  not  left  at  the  last  place  of  abode  of  the  defend- 
ants, is  not  admissible. 

A  specification  under  a  justice's  judgment,  ren- 
dered on  confession,  stating-  the  indebtedness  to  be 
"  for  two  promissory  notes  which  were  given  on  a 
balance  of  settlement,"  is  not  a  compliance  with 
the  statute  in  such  cases. 

A  plaintiff  in  a  judgment,  void  for  the  want  of 
sufficient  specification,  becoming  a  purchaser  under 
an  execution  issued  on  such  judgment,  is  not  en- 
titled to  be  considered  as  a  bona  fide  purchaser. 

Citations— Laws  of  1824, 206.  sec.  25 ;  14  Johns.,  481 ; 
Cow.  Tr.,  275;  16  Johns.,  150 ;  2  Cai.,  61;  1  Cow.,  622, 
644  ;  9  Cow.,  61. 

ERROR  from  the  Onondaga  C.  P.  Redfleld 
sued  Case  and  two  others  before  a  justice, 
and  declared  against  them  in  trover  for  a  quan- 
tity of  wheat.  The  defendants  pleaded  the 
general  issue;  judgment  was  rendered  for  the 
plaintiff,  and  the  defendants  appealed  to  the 
Onondaga  C.  P.  On  the  trial  in  that  court, 
the  plaintiff  proved  a  justice's  judgment  in  fa- 
vor of  one  Harvey  Edwards  against  Albert 
Sennett,  for  $52.50,  obtained  on  attachment; 
an  execution  issued  on  such  judgment  June  11, 
1828,  the  sale  June  30,  of  a  quantity  of  wheat 
WEND.  7. 


growing  on  a  farm  in  the  possession  of  Albert 
Sennett,  the  purchase  of  the  same  by  the 
plaintiff,  and  the  conversion  thereof  by  the  de- 
fendants. The  defendants  offered  to  prove  that 
the  constable  who  served  the  attachment  did 
not  leave  a  copy  thereof  at  the  last  place  of 
abode  of  the  defendant,  which  evidence  was 
rejected,  and  the  defendant  excepted.  The  de- 
fendants proved  a  judgment  rendered  before  a 
justice,  in  favor  of  Pardon  Sennett  against  Al- 
bert Sennett,  on  confession  for  $203.38  dam- 
ages and  costs,  a  specification  filed,  in  which 
the  defendant  stated  that  he  was  indebted  to 
the  plaintiff  in  the  sum  of  $202.94  for  two 
promissory  notes  which  *were  given  on  [*399 
a  balance  of  settlement,  and  the  notes  were  at- 
tached to  the  specification.  On  this  judgment 
an  execution  was  issued  May  17,  1828,  and  the 
wheat  in  question  sold  by  virtue  thereof  to 
Pardon  Sennett  June  17.  The  plaintiff  insist- 
ed that  the  judgment  in  favor  of  Pardon  Sen- 
nett was  void,  because  the  specification  was 
not  conformable  to  the  provisions  of  the  stat- 
ute in  such  cases,  and  the  court  so  ruled,  to 
which  decision  the  defendants  also  excepted. 
The  defendants  insisted  that  Pardon  Sennett, 
being  a  bona  fide  purchaser  under  the  execu- 
tion, was  entitled  to  be  protected,  the  court  de- 
cided that  whether  he  was  a  bona  fide  purchas- 
er or  not,  was  a  question  of  fact  to  be  passed 
upon  by  the  jury,  and  accordingly  instructed 
them  that  if  they  should  find  that  Pardon  Sen- 
nett was  a  bona  fide  purchaser,  and  that  there 
was  no  fraud  in  the  judgment,  they  must  find 
for  the  defendants,  otherwise  for  the  plaintiff. 
The  jury  found  for  the  plaintiff,  upon  which 
judgment  was  entered.  The  defendants  sued 
out  a  writ  of  error. 

Mr.  S.  L.  Edwards,  for  plaintiffs  in  error. 

Mr.  J.  Watson,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  evi- 
dence offered  that  a  copy  of  the  attachment  was 
not  left  at  the  dwelling-house,  or  last  place  of 
abode  of  the  defendant,  was  properly  exclud- 
ed. The  attachment  was  returned  regularly 
served,  and  it  is  the  return  which  gives  juris- 
diction to  the  justice,  and  authorizes  him  to 
proceed.  The  statute  provides,  Laws  of  1824, 
p.  296,  sec.  25,  that  on  the  return  of  the  attach- 
ment, the  justice  shall  proceed  to  hear,  try  and 
determine  the  cause  in  the  same  manner  as  on 
summons  returned  personally  served.  If  a  con- 
stable makes  a  false  return  upon  process,  the 
judgment  cannot  be  avoided  on  that  ground; 
he  is  responsible  in  an  action  for  the  false  re- 
turn, but  the  return  itself,  whether  true  or 
false,  gives  jurisdiction  to  the  magistrate,  and 
authorizes  him  to  proceed.  14  Johns.,  481; 
Cow.  Treat.,  275. 

The  court  were  also  correct  in  deciding  that 
the  judgment  given  in  evidence  by  the  defend- 
ants, in  favor  of  Pardon  Sennett  *and  [*4OO 
Albert  Sennett  (under  which  the  defendants 
claimed  a  right  to  the  wheat  as  purchasers), 
was  void  as  against  the  creditors  of  Albert  Sen- 
nett; it  was  a  judgment  upon  confession  be- 
fore a  justice  of  the  peace  under  the  12th  and 
13th  sections  of  the  Act  of  1824,  p.  286.  The 
Act  requires  that  the  defendant  shall  set  forth 
the  items  of  the  demand  for  which  he  confesses 
judgment,  as  far  forth  as  he  may  be  able  so  to 
do.  The  construction  of  this  Act  has  been  the 
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same  as  the  Act  of  1818,  which  required  a  par- 
ticular statement  and  specification  of  the  nature 
and  consideration  of  the  debt  or  demand  to  be 
stated.  To  say  it  was  for  a  promissory  note 
or  book  account,  or  work,  labor  and  services, 
without  dates  or  sums,  is  communicating  no 
useful  information  to  the  opposite  party  to  en- 
able him  to  investigate  a,nd  ascertain  the  real 
character  of  the  transaction.  16  Johns.,  150. 

The  plaintiff  in  that  judgment  being  the  pur- 
chaser under  it,  he  purchased  with  full  knowl- 
edge in  judgment  of  law,  if  not  in  fact,  that  it 
was  void,  and  cannot,  therefore,  be  protected 
as  a  bona  fide  purchaser,  admitting  that  a 
stranger  might  have  been.  The  court  erred  in 
this  branch  of  the  case.  2  Cai.,  61;  1  Cow., 
622,  644;  9  Id.,  61.  They,  however,  left  the 
question  to  the  jury  on  the  question  of  actual 
fraud,  charging  them  that  the  defendants  were 
entitled  to  their  verdict,  if  they  believed  there 
was  no  fraud  in  that  judgment.  By  finding 
a  verdict  for  the  plaintiff,  the  jury,  therefore, 
have  said  that  that  judgment  was  fraudulent  in 
fact,  and  the  plaintiff  was  not  injured  by  the 
error  of  the  court. 

Judgment  affirmed,  with  costs. 

Cited  in-1  Hilt.,  360 ;  1  Daly,  98. 


4O1*]  *  JACKSON,  ex  dem.  SHAW, 

v. 
SPEAR. 

Adverse  Possession  —  Agreement  to    Purchase  — 
Estoppel. 

A  party  In  possession  of  lands  recognizing  the  ti- 
tle of  a  claimant,  and  agreeing  to  a  purchase,  may 
subsequently  deny  such  title,  set  up  title  in  himself, 
and  show  that  his  acknowledgment  was  produced 
by  imposition,  or  made  under  a  misapprehension  of 
his  rights  ;  but  a  party  entering  into  possession, 
under  an  agreement  to  purchase,  cannot  dispute 
the  title  of  him  under  whom  he  enters,  until  after  a 
surrender  of  the  possession. 

Citations—  2  Johns.  Cas.,  353;  3  Johns.,  499;  7 
Johns.,  157  ;  14  Johns.,  224  ;  7  Cow.,  637. 


was  an  action  of  ejectment,  tried  at  the 
J.  Essex  Circuit,  in  Jan.,  1830,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  plaintiff  claimed  to  recover  lot  No.  5  in 
Legge's  patent,  and  exhibited  the  following 
paper  title:  1.  A  deed  of  the  whole  tract  from 
William  Legge  (described  as  the  nephew  and 
heir  at  law  of  Francis  Legge,  the  patentee)  to 
Joseph  Winter,  dearing  date  Nov.  7,  1808;  2. 
A  deed  bearing  date  Nov.  28,  1811,  from  Jo- 
seph Winter  to  Elisha  J.  Winter,  of  the  same 
premises,  reserving  a  few  lots  sold  by  the 
grantor;  8.  A  quitclaim  deed  from  Elisha  J. 
Winter  to  the  lessor  of  the  plaintiff,  bearing 
date  Oct.  18,  1815;  and  4.  A  release  from  Eli- 
sha J.  Winter  to  the  lessor  of  the  plaintiff  ,  bear- 
ing date  in  July,  1819.  On  the  part  of  the 
plaintiff,  it  was  then  proved  that  in  1810  Jo- 
seph Winter  caused  Legge's  patent  to  be  sur- 
veyed and  allotted,  and  in  the  summer  of  1811 
assembled  the  occupants,  of  whom  there  was  a 
considerable  number,  and  none  of  whom  pre- 
tended title  to  the  premises  occupied  by  them; 
on  the  contrary,  they  expressed  a  willingness  to 
purchase  of  Winter,  provided  that  they  could 
be  satisfied  6f  the  validity  of  his  title,  and 
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could  agree  as  to  the  price  of  the  lands.  Sever- 
al of  the  occupants  purchased,  accepted  deeds, 
and  executed  bonds  and  mortgages  for  the 
consideration  money,  and  at  this  time,  Jacob 
Spear,  the  father  of  the  defendant,  preparatory 
to  purchasing  the  improvements  on  lot  No.  5, 
which  were  then  held  by  another  person,  bar- 
gained with  Joseph  Winter  for  the  purchase  of 
the  fee  simple  of  part  of  lot  No.  5  at  the  rate 
of  $6  per  acre  and,  in  consequence  of  such 
agreement,  concluded  a  bargain  with  the  occu- 
pant for  the  improvements.  *Spear's  [*4O2 
family  were  then  in  Mass. ;  on  removing  them, 
and  taking  possession  of  the  land,  he  expressed 
doubts  as  to  the  validity  of  the  title  of  Joseph 
Winter,  or  of  his  grantee,  Elisha  J.  Winter, 
and  the  latter  immediately  commenced  an  eject- 
ment against  him,  which  was  subsequently 
abandoned  upon  Spear's  solicitation  and  offer 
to  purchase  at  the  rate  originally  agreed  upon, 
with  interest  upon  the  price  agreed  to  be  paid, 
from  the  time  of  the  original  agreement,  viz.: 
Aug.  28,  1811,  provided  a  deduction  of  $100 
was  made,  which  he  asked  in  consequence  of 
his  poverty,  produced  by  a  long  and  continued 
illness.  Winter  promised  Spear  that  if  he  did 
not  sell  the  whole  tract  in  a  body,  he  would 
convey  to  him  195  acres,  part  of  lot  No.  5,  and 
when  he  subsequently  sold  to  Shaw,  the  lessor 
of  the  plaintiff,  he  solicited  him  to  treat  Spear 
with  lenity.  With  part  of  the  funds  received 
of  Shaw,  on  the  sale  of  the  tract,  Winter  paid 
the  quit-rents  and  taxes  charged  upon  the  land. 
At  the  time  of  the  agreement  by  Spear  in  1811 
to  purchase  part  of  lot  No.  5,  one  Erastus 
Joiner  agreed  for  the  purchase  of  another  part 
of  the  same  lot,  and  obtained  a  deed  for  the 
same,  and  previous  to  taking  his  deed,  Joiner 
and  Spear  agreed  as  to  the  division  of  the  lot 
between  them;  in  1810,  one  William  Joiner  oc- 
cupied part  of  lot  No.  5  as  a  squatter,  whose 
possession  was  subsequently  transferred  to 
Spear. 

On  the  part  of  the  defendant  it  was  proved 
that  28  years  before  the  trial,  one  Wilson  oc- 
cupied a  part  of  lot  No.  5.  Wilson  was  suc- 
ceeded by  one  Collins,  who  died  in  possession, 
leaving  heirs  who  sold  to  one  Withy,  from 
whom  Jacob  Spear  purchased.  One  witness 
stated  that  the  purchase  by  Spear  from  Withy 
was  made  in  1809,  1810  or  1811,  previous  to 
Winter's  claim  being  made,  and  a  son  of  Jacob 
Spear  stated  that  his  father  resided  on  the  lot 
with  his  family,  previous  to  the  survey  in 
1810  ;  that  Withy  claimed  to  own  the  lot,  but 
gave  only  a  quitclaim  deed  to  his  father.  The 
defendant  then  offered  to  prove  title  in  himself 
to  the  premises  in  question,  by  conveyances 
derived  from  the  heirs  at  law  of  Francis  Legge, 
the  patentee  ;  this  evidence  was  objected  to  on 
the  ground  that  Jacob  Spear,  under  whom  the 
defendant  claimed,  having  agreed  to  purchase 
from  Joseph  Winter,  and  having  subsequently 
*acknowledged  the  title  of  Elisha  J.  [*4O3 
Winter,  and  agreed  to  purchase  from  him,  the 
defendant  was  estopped  from  denying  the  title 
of  Joseph  Winter,  and  those  claiming  under 
him  ;  the  judge  overruled  the  objection,  and 
the  defendant  proved  title  in  himself,  derived 
from  the  heirs  at  law  of  the  patentee.  The 
judge  charged  the  jury  that  the  plaintiff  had 
failed  in  deducing  title  from  the  original  pat- 
entee, and  had  not  proved  such  possession  of 
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the  premises  as  would  entitle  him  to  recover  ;  I 
if,  however,  they  should  find  that  Jacob  Spear  | 
had  acknowledged  Winter's  title,  and  had  | 
made  a  positive  agreement  to  purchase,  with  a 
full  knowledge  of  his  rights,  and  had  made  no 
mistake  in  that  respect,  he  and  those  holding 
under  him  were  estopped  from  denying  Win- 
ter's title;  but  if  they  should  believe  that  J. 
Spear  acted  under  a  mistake  at  the  time  he 
made  such  agreement,  he  and  those  claiming 
under  him  were  not  concluded,  and  in  such 
case  it  would  be  the  duty  of  the  jury  to  find 
for  the  defendant,  as  he  had  shown  title  in 
himself,  derived  from  the  original  patentee. 
The  jury  found  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial. 

Mr.  S.  A.  Foot,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the,  Court,  Nelson,  J.  The  charge  of  the 
judge  was  correct  and  proper  on  the  assump- 
tion that  Jacob  Spear  was  actually  in  posses- 
sion of  the  premises  at  the  time  of  his  recog- 
nition of  the  title  of  Winter,  and  agreement  to 
purchase,  for  it  would  be  unreasonable  to  pre- 
•clude  a  defendant  from  showing  that  the 
plaintiff  had  no  title,  or  that  he  himself  had 
the  title  to  the  premises  in  question,  if  the  ac- 
knowledgment of  the  title  of  the  plaintiff  was 
produced  by  imposition,  or  made  under  a  mis- 
apprehension of  the  rights  of  the  respective 
parties,  Jackson  v.  Cuerden,  2  Johns.  Cas., 
553  ;  but  I  apprehend  that  there  was  another 
very  material  question,  growing  out  of  the 
facts  of  this  case,  which  should  have  been 
submitted  to  the  jury,  and  which  was  not  em- 
braced in  the  view  of  the  case  presented  to 
them,  viz.:  whether  or  not  Jacob  Spear  en - 
4O4*]  tered  into  *possession  of  the  premises 
under  the  contract  to  purchase  made  with 
Winter  and,  consequently,  under  Winter's  ti- 
tle. If  he  did  so  enter,  he  and  those  succeed- 
ing to  his  possession  are  precluded  from  de- 
nying Winter's  title,  until  they  have  surren- 
dered the  possession  thus  obtained.  3  Johns. , 
499  ;  7  Id.,  157  ;  14  Id.,  224  ;  7  Cow.,  637.  The 
evidence,  which  was  somewhat  contradictory, 
should  have  been  submitted  to  the  jury  to  de- 
termine under  what  title  Spear  entered ;  and 
they  should  have  been  instructed,  that  if  they 
found  that  he  entered  under  Winter's  title, 
that  the  plaintiff  was  entitled  to  a  verdict ;  but 
if  they  found  that  he  did  not  so  enter,  then  the 
views  taken  by  the  judge  was  proper  as  to  the 
effect  of  the  negotiation  for  the  purchase  by 
Spear,  while  in  the  possession  and  occupation 
of  the  premises. 

New  trial  granted. 

Cited  in-12  Wend.,  59, 108 :  5  Den.,  553 :  9  N.  Y.,  47; 
36  N.  Y.,  168 ,  73  N.  Y.,  566 ;  1  Trans.  App.,  308 ;  3 
Hun,  305 ;  3  Barb.,  592 ;  4  Barb.,  429 ;  9  Barb..  640 :  12 
Barb.,  356 :  19  Barb.,  480 ;  38  Barb.,  273 :  63  Barb.,  532; 
5  T.  &  C.,  527 ;  14  Abb.  Pr..  377 :  30  Cal.,  201 ;  35  Cal., 
575 ;  46  Sup.  Ct.,  318. 


WARD  t>.  SHAW. 

Sales — Delivery — Where  Anything  Remains  to 
be  Done  by  Either  Party  to  Ascertain  Price, 
Delivery  Not  Sufficient  to  Pass  Title. 


A  delivery  of  property  to  the  vendee,  to  be  put  in 
a  marketable  condition,  and  to  be  paid  for  there- 
after by  weight  to  be  subsequently  ascertained,  is  a 
conditional  delivery,  and  does  not  pass  the  right  of 
property  to  the  vendee ;  so  held,  where  the  owner 
of  a  pair  of  fat  cattle  contracted  with  a  butcher  to 
sell  them  to  him  at  a  given  price  per  quarter,  the 
butcher  to  take  the  cattle,  prepare  tnem  for  slaugh- 
tering, slaughter  them,  take  the  quarters  to  mar- 
ket, weigh  them,  and  pay  for  the  cattle  the  amount 
the  quarters  would  come  to  at  $7.50  per  100  wt.,  and 
where  the  cattle  were  taken  from  the  possession  of 
the  butcher  by  a  creditor  of  his  under  an  execution 
for  an  antecedent  debt. 

Whether  the  rights  of  the  vendor  in  such  a  case 
would  be  the  same,  where  a  new  credit  was  given  to 
the  vendee  in  consequence  of  the  possession  of  the 
property  by  him,  quaere. 

In  the  sale  of  personal  property,  where  anything 
remains  to  be  done  before  the  sale  can  be  considered 
as  complete,  whether  to  be  done  by  the  vendee  or 
the  vendor,  as  between  the  parties  themselves  the 
right  of  property  does  not  pass,  although  the  prop- 
erty itself  is  placed  in  the  possession  of  the  vendee 

Citations-6  Cow.,  110 ;  4  Mass.,  405 ;  5  T.  R.,  232 ;  3 
Serg.  &  R.,  20,  24  ;  Kent,  Com.,  391 ;  1  Camp.,  427  ;  17 
Mass.,  606 ;  6  East,  615 ;  7  Cow.,  36. 

ERROR  from  the  Superior  Court  of  the  City 
and  County  of  N.  Y.  Ward  sued  Shaw 
in  an  action  of  trover  for  two  oxen,  being  fat 
cattle,  taken  by  him  as  sheriff  out  of  the  pos- 
session of  one  Crawbuck,  by  virtue  of  an  ex- 
ecution in  favor  of  one  Platt.  The  oxen  came 
into  the  possession  of  Crawbuck  under  these 
*circumstances  :  he  was  a  butcher,  and  [*4O5 
agreed  to  purchase  them  of  Ward  at  $7.50  for 
each  100  wt.,  which  the  quarters  should  weigh 
when  slaughtered,  he  to  take  the  cattle  into  his 
possession,  prepare  them  for  slaughtering, 
slaughter  them  in  the  week  in  which  the  con- 
tract was  made,  and  when  slaughtered  take  the 
quarters  to  market,  weigh  them,  and  pay  for 
the  cattle  the  amount  the  weight  of  the  quar- 
ters would  come  to  at  $7.50  for  each  100  wt., 
which  sum  was  to  be  received  by  Ward  in 
full,  as  well  of  all  other  parts  of  the  cattle  as 
the  quarters.  Crawbuck  took  the  cattle  into 
his  possession,  and  on  the  same  day  they  were 
levied  upon  under  Platt's  execution,  which 
was  issued  on  a  judgment  obtained  previous  to 
the  contract  between  Ward  and  Crawbuck, 
and  taken  away.  On  the  trial  of  the  cause,  the 
presiding  judge  charged  the  jury  that  the  con- 
tract between  Ward  and  Crawbuck,  and  the 
delivery  of  the  cattle  to  Crawbuck,  vested  the 
title  and  ownership  in  Crawbuck,  and  that 
they  were  subject  to  the  execution.  The 
plaintiff  excepted  to  the  decision.  The  jury 
found  for  the  defendant,  and  the  Superior 
Court  refused  on  motion  to  set  aside  the  ver- 
dict (.Mr.  Justice  Oakley  dissenting).  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  P.  Staples,  for  plaintiff  in  error. 

Messrs.  J.  O.  Grim  and  J.  R.  Whiting, 
for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  whether  Crawbuck  had  an  interest  in  the 
cattle  which  could  be  sold  on  execution.  The 
sheriff  and  the  plaintiff  in  the  execution  are 
possessed  of  the  rights  of  Crawbuck,  and  no 
more.  Had  Crawbuck  sold  the  cattle  to  a  pur- 
chaser for  valuable  consideration,  without  no- 
tice of  the  terms  on  which  he  possessed  them, 
other  considerations  might  prevail ;  but  in  this 


NOTE.— Sales— Delivery—  Executory. 
When  anything  remains  to  he  done  oj, 


•y  either  or  tioth 

of  the  parties  to  a  contract  of  saie.be/ore  deiiuery.either 
to  determine  the  identity  of  the  thing  sold, the  quan- 


tity or  the  price,  the  contract  until  such  things  are 
done  is  executory  merely,  and  the  title  does  not  rest 
in  the  purchaser.  See  Fitch  v.  Beach,  15  Wend.,221; 
Kein  v.  Tupper,  53  N.  Y.,  550;  Hudson  v.  Weir,  29 
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case  no  new  credit  has  been  given  to  Crawbuck 
in  consequence  of  his  having  the  cattle  in  his 
possession.  Platt's  debt  accrued  antecedent  to 
the  transaction  in  question  and,  of  course,  was 
not  contracted  upon  the  credit  of  this  prop- 
erty. If  he  fails,  he  is  in  no  worse  situation 
than  he  was  before  the  sale  of  the  oxen. 
4O6*]  *The  question,  then,  is  one  between 
vendor  and  vendee,  and  as  between  them  cer- 
tain principles  have  been  settled.  1.  Where  no 
credit  is  agreed  to  be  given  for  the  price  of  an 
article  sold,  the  payment  and  delivery  are  con- 
current acts.  The  vendor  may  refuse  to  deliver 
without  payment;  but  if  he  does  deliver  freely 
and  absolutely,  and  without  any  fraud  on  the 
part  of  the  vendee,  the  condition  of  payment 
simultaneously  with  the  delivery  is  waived  ; 
confidence  is  reposed,  credit  is  given,  and  the 
property  passes.  This  was  so  decided  in  Ohap- 
man  v.  Lathrop,  6  Cow.,  110,  and  is  supported 
by  the  cases  there  cited,  4  Mass.,  405;  5  T.  R., 
232,  and  also  by  Harris  v.  Smith,  3  Serg.  &  R., 
20,  24,  and  by  Chancellor  Kent,  2  Kent,  Com. , 
391.  But  where  part  only  of  the  property  has 
been  delivered, without  demanding  compliance 
with  the  condition,  the  vendor  may  refuse  to 
deliver  the  residue  until  performance  of  the 
condition.  1  Camp. ,  427.  2.  If  the  vendor  de- 
liver the  goods,  accompanied  with  a  declara- 
tion that  he  does  not  consider  them  sold  until 
payment  is  made,  according  to  a  previous  con- 
tract, the  sale  is  conditional,  and  the  property 
does  not  pass  by  the  delivery  as  between  the 
parties  to  the  sale.  4  Mass.,  405;  17  Id.,  606. 
Two  things  are  essential  to  the  transfer  of  the 
title  to  personal  property  upon  a  cash  sale; 
payment  by  the  vendee,  and  actual  or  con- 
structive delivery  by  the  vendor.  The  first 
may  be  waived  by  the  vendor,  and  the  cases 
above  cited  show  that  an  absolute  delivery  is 
such  waiver,  but  that  a  delivery  subject  to  the 
condition  of  payment  is  not.  3.  It  is  also  a 
settled  principle,  that  where  anything  remains 
to  be  done  by  the  vendor  before  the  article 
is  to  be  delivered,  the  right  of  property  has 
not  passed.  So  in  the  case  of  Hanson  v.  Meyer, 
6  East,  615,  where  a  quantity  of  starch  was 
contracted  to  be  sold  at  a  certain  price  per 
hundred,  the  vendor  gave  the  vendee  an  order, 
addressed  to  the  keeper  of  the  warehouse 
where  the  starch  lay,  directing  him  to  weigh 
and  deliver  all  his  starch,  it  was  held  that  the 
property  did  not  pass  before  the  weighing, 
which  was  to  precede  the  delivery  and  to  as- 
certain the  price.  The  language  of  Ld.  Ellen- 
borough  in  that  case  is  applicable  here :  "By 
the  terms  of  the  bargain,  two  things  in  the 
nature  of  conditions  or  preliminary  acts,  ne- 
cessarily preceded  the  absolute  vesting  in  them 
4  O  7  *]  (the  *purchasers)  the  property  contract- 
ed for.  The  first  of  them  is  one  which  does  so 
according  to  the  generally  received  rule  of  law 
in  contracts  of  sale,  to  wit:  the  payment  of 
the  price  or  consideration  for  the  sale.  The 
second,  which  is  the  act  of  weighing,  does  so 
in  consequence  of  the  particular  terms  of  this 
contract,  by  which  the  price  is  made  to  depend 
upon  the  weight.  The  weight,  therefore,  must 


be  ascertained,  in  order  that  the  price  may  be- 
known  and  paid."  Vide  Outwater  v.  Dodae,  7 
Cow.,  86. 

The  sale  being  for  cash,  and  by  weight,  the 
vendor  is  not  bound  to  deliver  until  payment 
is  made.  Payment  cannot  be  made  until  the- 
price  is  ascertained  by  the  act  of  weighing. 
Should,  therefore,  the  vendee  refuse  to  slaugh- 
ter  the  oxen  according  to  contract,  and  put 
them  to  work  on  a  farm,  the  vendor  may  re- 
take them.  Should  he  refuse  to  pay,  after 
weighing  the  quarters,  the  owner  may  take 
possession  of  his  slaughtered  cattle,  for  the 
property  has  not  passed,  under  such  a  contract, 
until  payment  is  made  or  waived.  The  terms 
of  the  contract  in  this  case  forbid  the  idea  of  a 
waiver  of  payment  when  the  cattle  were  de- 
livered to  be  prepared  for  slaughter.  The  rule 
laid  down  in  Hanson  v.  Meyer  is,  that  the  prop- 
erty does  not  pass  when  anything  remains  to 
be  done  by  the  vendor  ;  when  the  thing  to  be 
done  is  necessary  to  ascertain  the  price,  and 
the  sale  is  for  cash,  it  can  make  no  difference 
whether  that  thing  is  to  be  done  by  the  vendor 
or  vendee.  The  property  is  not  to  pass  till 
payment;  the  price  must  precede  the  payment, 
and  until  the  price  is  ascertained,  payment 
cannot  be  made  or  waived,  unless  by  express 
terms  ;  the  acts  of  the  vendor  cannot  before^ 
that  time  be  construed  into  a  waiver. 

This  case  is  unlike  most  of  the  English  cases, 
where  the  property  was  in  a  warehouse  of  a 
third  person.  I  put  the  case  upon  its  own  cir- 
cumstances; the  delivery  was  for  a  special  pur- 
pose, not  an  absolute  deliver  to  the  vendee  as 
such,  but  rather  as  bailee .  There  was  an  act 
to  be  done  to  ascertain  the  price.  In  general, 
the  act  of  weighing  or  measuring  is  to  be  done 
by  the  seller  ;  but  parties  have  a  right  to  stip- 
late  that  the  purchaser  shall  do  such  act.  It  is 
sufficient  that  the  vendor  has  an  interest  in  the 
act  to  be  done,  and  has  a  right  to  be  present  ; 
when  the  weight  is  ascertained,  then,  and  not 
*before,  can  the  vendor  demand  pay-  [*4O8 
ment.  If  payment  is  then  made,  or  waived, 
the  property  passes  absolutely,  otherwise  not. 
If  I  am  correct  in  this  view  of  the  case,  Craw- 
buck  had  no  interest  in  the  cattle  which  could 
be  sold  on  Platt's  execution.  I  am  of  opinion, 
therefore,  that  the  court  below  erred,  and  that 
the  judgment  mustbe  reversed  ;  a  venire  de  novo 
to  issue  by  that  court,  and  the  costs  to  abide  the 
event. 

Cited  in— 11  Wend.,  139 ;  14  Wend.,  35;  15  Wend., 
222;  1  Den.,  51 ;  5  Den.,  381 ;  14  N.  Y.,  617 ;  77  N.  Y., 
475  (33  Am.  Rep.,  650) :  9  Barb.,  514 ;  19  Barb.,  427  :  42 
Barb.,  575;  62  Barb.,  262;  37  How.  Pr..  350 ;  9  Abb. 
Pr.,  205 ;  6  Abb.  N.  S.,  372 ;  5  Bos.,  212 ;  4  Rob.,  32 ;  1 
Sweeny.  194 ;  2  Daly.  512 ;  2  Leg.  Obs.,  427. 


READ  v.  HURD. 

Limitation   of   Actions — New   Promise — Suffi- 
ciency of  Proof— New  Trial — Judge's  Charge. 

Where  one  Indebted  to  another  was  directed  to 
pay  the  amount  owing  by  him  to  a  creditor  of  the 


Ala.  294 ;  Hale  v.  Huntley,  21  Vt..  147 ;  Stone  v.  Pea- 
cock, 35  Me.,  385 ;  Cunningham  v.  Ashbrook,  20  Mo., 
653;  Devano  v.  Fennel),  Ii  Ired.  (N.  C.)  L.,  36,-  Hiel- 
but  v.  Hfckson  L.  R..  7  C.  P.,  483;  Keller  v.  Tutt,  31 
Mo.,  301 ;  Evans  v.  Harris,  19  Barb.,  416. 
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The  above  rule  has  been  held  to  apply  even  after  de- 
livery. See  Barker  v.  Mitchell,  5  N.  H.,  165 ;  Gibbs  v. 
Benjamin.  45  Vt.,  124.  See.  also.  Welsh  v.  Bell.  32  Pa. 
St..  12;  Martin  v.  Hurlbut,  9  Minn.,  142:  Straus  v. 
Ross,  25  Ind.,  300. 
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person  to  whom  the  money  was  due,  without  a  spe- 
cification of  the  account  to  which  it  should  be  ap- 
plied, and  the  money  was  received  and  indorsed  on 
a  note  in  part  payment  of  the  same,  which  indorse- 
ment was  subsequently  relied  on  to  take  the  note 
out  of  the  operation  or  the  Statute  of  Limitations, 
it  was  held,  that  the  evidence  was  not  sufficient,  as 
a  question  of  law,  to  prove  an  acknowledgment  by 
the  maker  within  6  years,  and  the  court  below  hav- 
injr  expressed  an  opinion  that  it  was  sufficient,  and 
not  having  submitted  it  as  a  question  of  fact  to  the 
jury,  the  judgment  was  reversed,  and  a  venire  de 
novo  awarded. 

A  judgment  will  not  be  reversed  because  a  plaint- 
iff has  remitted  the  costs  found  by  the  jury,  and  still 
taxed  costs  of  increase,  where  it  manifestly  appears 
that  the  remission  of  the  costs  was  by  mistake :  nor 
will  it  be  reversed.although  by  the  record  it  appears 
that  the  jury  have  passed  upon  but  one  of  two  is- 
sues, if,  from  the  bill  of  exceptions,  it  appears  that 
the  jury  did  in  fact  pass  upon  both  issues. 

Citation— 17  Johns..  184, 187 ;  2  Camp.,  321 ;  2  R.  S., 
601,  sec.  60 ;  7  Cow.,  425 ;  2  Payne  &  D.,  273. 

TERROR  from  the  Dutchess  C.  P.  Hurd  com- 
-Lj  menced  a  suit  against  Read  in  June,  1829, 
on  a  promissory  note  for  $137.82,  dated  Feb. 
22,  1819,  payable  on  demand.  The  defendant 
pleaded  non  assumpsit  and  aelio  non  accrevit 
infra,  etc. ;  the  plaintiff  replied,  that  the  cause 
of  action  accrued  within  6  years  before  the 
exhibition  of  the  bill,  etc.  "On  the  trial  the 
making  of  the  note  was  proved ;  on  it  appeared 
an  indorsement  of  $32.50,  under  date  of  Oct. 
1,  1824.  The  plaintiff  offered  to  prove  that 
the  indorsement  was  made  by  a  witness,  at  his 
request,  on  the  day  of  its  date,  as  evidence  of 
an  acknowledgment  by  Read,  within  6  years 
before  suit  brought,  of  his  liability  to  pay  the 
note  ;  which  evidence  was  objected  to  by  the 
defendant,  but  the  objection  was  overruled, 
and  one  Hollister,  a  witness  for  the  plaintiff, 
4O9*]  testified  that  on  the  day  *of  the  date 
of  the  indorsement,  one  Skiff  paid  $30  to  the 
plaintiff,  and  that  at  the  request  of  the  plaintiff, 
he,  the  witness,  made  the  indorsement  of  $32.50 
on  the  note;  that  he,  the  plaintiff,  stated  at  the 
time  that  the  sum  indorsed  was  the  price  of 
a  steer  sold  by  Read  to  Skiff  in  1822,  and  that 
Read  had  agreed  at  the  time  of  the  sale  of  the 
steer,  that  such  sum  should  be  paid  to  him, 
the  plaintiff,  and  indorsed  on  the  note;  that 
Skiff  stated  that  he  knew  nothing  of  such 
agreement,  but  that  Read  said  the  amount  was 
to  be  paid  to  Hurd,  but  on  what  account  he 
did  not  know,  and  that  the  steer  was  sold  to 
him  about  18  or  24  months  before  the  date  of 
the  indorsement.  The  defendant  was  not  pres- 
ent at  the  time  of  the  indorsement,  nor  did  it 
appear  that  he  subsequently  assented  to  it,  or 
had  any  knowledge  of  it.  The  defendant  in- 
sisted that  the  evidence  was  insufficient  to 
prove  an  acknowledgment  of  his  liability  to 
pay  the  note,  and  that  he  was  entitled  to  a  ver- 
dict. The  plaintiff  insisted  that  the  evidence 
was  sufficient  to  prove  the  acknowledgment 
by  Read,  of  a  liability  to  pay.  The  court  de- 
livered their  opinion  to  the  jury  (in  the  usual 
form  of  a  bill  of  exceptions,  the  particular  lan- 
guage used  on  the  occasion  not  being  stated), 
"that  the  said  several  matters  so  produced  and 
given  in  evidence  were  sufficient  to  prove  an 
acknowledgment  by  the  said  Morris  Read  of 
his  liability  to  pay  said  note."  The  defendant 
execpted  to  the  opinion,  and  the  jury  found  a 
verdict  for  the  plaintiff,  for  $244.11  damages. 
In  making  up  the  record,  the  finding  of  the 
jury  only  upon  the  issue  of  non  assumpsit  was 
WEND.  7. 


stated,  the  verdict  for  $244.11  damages,  and  6 
cents  costs  was  set  forth,  a  remittitur  of  $44.17, 
"  parcel  of  the  damages,  costs  and  charges 
aforesaid,"  was  entered  (the  damages  in  the 
declaration  being  laid  at  only  $200),  and  judg- 
ment was  taken  for  $200,  "residue  of  the  dam- 
ages, costs  and  charges  aforesaid,"  and  for 
$50.62,  costs  of  increase.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  R.  Wilkinson,  for  plaintiff  in  error. 
There  is  error  on  the  face  of  the  record ;  the 
most  material  issue  does  not  appear  to  have 
been  passed  upon  by  the  jury,  and  by  remitting 
the  costs  found  by  the  jury,  the  plaintiff  de- 
prived himself  of  the  right  to  costs  de  incre- 
mento.  The  court  erred  in  the  opinion  deliv- 
ered, *thatthe  evidence  was  sufficient  [*41O 
to  show  an  acknowledgment  by  the  defendant, 
and  in  not  submitting  the  question  of  the  suf- 
ficiency of  the  evidence  to  the  jury.  17  Johns., 
182. 

Mr.  H.  Swift,  for  defendant  in  error.  The 
indorsement  was  made  when  it  was  against 
the  interest  of  the  plaintiff  to  make  it  and, 
therefore,  proper  evidence  of  payment.  17 
Johns.,  182.  An  actual  payment  was  proved. 
Proof  of  the  declarations  of  Hurd  at  the  time 
of  the  indorsement  was  elicited  upon  the  cross- 
examination  of  the  plaintiff's  witness  and, there- 
fore, was  admissible  evidence;  so  too  the  dec- 
larations of  Skiff  were  proved  without  objec- 
tion. The  court  were  warranted  in  the  opinion 
expressed.  As  to  the  objections  appearing  on 
the  face  of  the  record:  from  the  bill  of  excep- 
tions it  is  apparent  that  both  issues  were  passed 
upon  by  the  jury ;  in  this  respect,  therefore,  and 
also  as  to  the  other  objections  of  form,  the  court 
below  were  authorized  to  grant  amendments, 
which  will  be  considered  by  this  court  as  made. 
2  R.  S.,  601,  sec.  60. 

By  the  Court,  Sutherland,  J.  The  effect  of 
the  payment  by  Skiff,  of  course,  depends  upon 
his  authority  to  make  it  for  the  defendant ;  a 
payment  made  by  a  stranger  for  a  defendant, 
without  any  authority  or  instructions  from  him 
cannot  prejudice  his  rights.  If  the  evidence 
had  simply  been  that  the  indorsement  was 
made  on  the  day  it  bears  date,  when  the  effect 
of  it  was  clearly  against  the  plaintiff's  interest, 
it  would  have  been  competent  and  prima  facie 
evidence  of  a  payment  on  that  day  by  the  de- 
fendant. Roseboomv.  Billington,  17  Johns.,  184; 
2  Camp.,  321,  But  here  the  plaintiff's  own 
proof  goes  further;  it  shows  affirmatively  that 
the  indorsement  was  made  in  consequence  of 
money  paid,  not  by  the  defendant,  but  by  one 
Skiff.  Perhaps  if  the  evidence  had  stopped 
here,  the  legal  presumption  might  have  been, 
that  Skiff  was  the  agent  of  the  defendant  in 
making  the  payment,  as  it  is  not  usual  for  one 
man  to  pay  another's  debt  without,  at  least,  a 
request.  But  the  witness  Hollister  stated,  with- 
out its  being  objected  to  by  either  party,  what 
Skiff  said  at  the  time  of  the  payment  and  the 
indorsement,  in  relation  to  his  authority.  It  ap- 
pears *from  what  then  took  place,  that  [*41 1 
about  two  years  before  that  time,  that  is,  in 
Oct.,  1822,  the  defendant,  Read,  had  sold  Skiff 
a  steer  for  $32.50,  and  directed  him  to  pay  the 
amount  to  the  plaintiff  Hurd,  but  did  not  say 
on  what  account  it  was  to  be  paid.  The  plaint- 
iff Hurd,  at  the  same  time,  said  Read  had 
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agreed  it  should  be  paid  and  indorsed  upon  the 
note;  but  Read  never  mentioned  the  note  to 
Skiff,  but  directed  him,  in  general  terms,  to  pay 
the  money  to  Hurd.  It  does  not  appear  wheth- 
er the  price  of  the  steer  was  to  have  been  paid 
immediately  by  Skiff,  or  whether  the  sale  was 
upon  credit.  If  no  credit  was  given,  it  may 
admit  of  very  serious  question  whether,  as  be- 
tween the  plaintiff  and  the  defendant,  the  pay- 
ment must  not  be  considered  (so  far  as  the 
question  of  the  Statute  of  Limitations  is  con- 
cerned) as  made,  when,  by  the  terms  of  the 
agreement  between  Skiff  and  Read,  it  ought  to 
have  been  made.  If  not,  then  it  was  in  the 
power  of  Skiff,  at  any  period,  no  matter  how 
remote,  to  have  revived  this  note,  by  a  payment 
to  the  plaintiff.  There  is  no  evidence  that  the 
defendant  was  actually  privy  to  or  had  any 
knowledge  of  the  payment  or  the  indorsement. 
Considered  as  a  question  of  law,  it  is  by  no 
means  clear  that  the  evidence  was  sufficient  to 
prove  an  acknowledgment  by  the  defendant 
within  6  years. 

But  it  was  a  proper  question,  under  all  the 
circumstances  of  the  case,  for  the  jury,  17 
Johns. ,  187,  and  it  should  have  been  fairly  left 
to  them.  Admitting  that  the  question  was  not 
absolutely  taken  from  the  jury  by  the  court, 
still,  their  opinion,  considered  as  an  opinion 
upon  the  weight  of  evidence,  was  much  stronger 
than  it  ought  to  have  been,  and  was  calculated 
to  make  an  erroneous  impression  upon  the 
minds  of  the  jurors.  The  charge,  therefore, 
was  erroneous,  and  the  judgment  must  be  re- 
versed on  that  ground. 

The  errors  on  the  face  of  the  record  are  for- 
mal defects,  which  we  are  authorized  by  the 
statute  to  consider  as  supplied  and  amended. 
2  R.  S.,  601,  sec.  60.  They  would  certainly 
have  been  amendable  by  the  court  below.  The 
errors  are  these:  The  plaintiff's  damages,  as 
laid  in  the  declaration,  were  $200;  the  damages 
given  by  the  jury  were  $244.11,  over  and  above 
his  costs,  and  for  those  costs  six  cents.  The 
412*]  plaintiff,  as  he  *had  a  right  to  do,  en- 
tered a  remiltitur  upon  the  record,  of  the  excess, 
but  he  also  included  in  his  remiltitur  the  costs 
given  by  the  jury,  as  well  as  the  excess  of  dam- 
ages, and  he  remitted  $44. 17,  parcel  of  the  dam- 
ages, costs  and  charges,  etc. ;  and  those  costs 
having  been  remitted,  there  was  no  authority 
for  awarding  costs  of  increase.  It  was  obvious- 
ly a  mistake,  and  ought  to  be  disregarded.  The 
.record  also  takes  no  notice  of  the  issue  upon 
'the  Statute  of  Limitations;  the  jury  simply 
find  that  the  defendant  did  undertake,  and 
promise,  etc.  That  this  omission  may  be 
amended,  is  shown  by  the  case  of  Stakes  v. 
Campbell,  1  Cow.,  425,  and  the  bill  of  excep- 
tions which  is  attached  to  the  record,  showing 
that  the  jury  did,  in  fact,  dispose  of  that  issue, 
and  in  what  manner  they  disposed  of  it,  it  may 
be  considered  as  amended,  without  any  appli- 
cation or  motion  upon  the  subject.  2  Payne  & 
D.,  273. 

Judgment  reversed  on  first  ground,  and  venire 
de  novo  awarded  to  Dutches*  C.  P.,  costs  to  abide 
the  event. 

Cited  in-19  Wend.,  404 ;  21  Wend.,  614;  24  Wend., 
227 :  49  N.  Y.,  158 ;  63  N.  Y.  186  (20  Am.  Rep..  522);  M 
N.  Y.,  S57  (23  Am.  Hep.,  64) ;  81  N.  Y.,  363 :  20  Hun, 
457 ;  41  Barb.,  513 ;3»  Super.,  497;  46  Sup.  Ct.,  530 ;  42 
Am.  Rep.,  571  (58  N.  H.,  30). 
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THE  NEW  YORK  AND  SHARON  CANAL 
COMPANY 

B. 

THE  FULTON  BANK. 

Corporations — Powers— Joint  Action  by. 

Two  incorporated  companies  may  unite  in  an  ac- 
tion of  assumpsit  to  recover  a  sum  of  money  de- 
posited in  a  bank  in  their  joint  names. 

It  seems  that  corporations  cannot  consolidate 
their  funds,  or  form  a  partnership,  unless  author- 
ized by  express  grant  or  necessary  implication. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit,  in  Nov.,  1829,  before  the 
Hon.  Ogden  Edwards, one  of  the  Circuit  Judges. 

The  declaration  contained  the  common  mon- 
ey counts,  and  the  pleas  were  the  general  issue 
and  payment.  On  the  trial  of  the  cause,  the 
incorporation  of  the  N.  Y.  and  Sharon  Canal 
Co.  by  the  Legislature  of  the  State  of  N.  Y., 
and  of  the  Sharon  Canal  Co.  by  the  Legislature 
of  Conn.,  was  duly  proved.  A  witness  for  the 
plaintiffs  testified,  that  as  a  commissioner  for 
taking  up  subscriptions  to  the  capital  stock  of 
the  two  Companies,  the  plaintiffs  in  this  cause, 
he  received  *certain  moneys.  The  [*413 
plaintiffs  then  offered  to  prove  that  such  mon- 
eys were  received  by  the  witness  for  the  ac- 
count of  the  two  Companies  jointly,  and  that 
the  same  were  deposited  on  the  joint" account  of 
the  plaintiffs,  in  the  Pulton  Bank  ;  that  by  the 
by  laws  of  the  two  Companies,  the  capital 
stocks  of  the  two  Companies  had  been  consol- 
idated into  one  stock ;  that  the  subscriptions  to 
the  stock  of  the  two  Companies  were  originally 
made  by  the  subscribers  to  the  stock  so  con- 
solidated ;  that  the  same  persons  were  appointed 
officers  of  both  Companies;  that  both  Compa- 
nies were  under  the  same  control  and  manage- 
ment, and  that  the  moneys  sought  to  be  recov- 
ered were  received  for  the  Companies  jointly, 
and  for  the  purpose  of  making  one  entire  canal, 
and  that  to  procure  water  for  the  supply  of  the 
canal  contemplated  to  be  made  by  the  Canal 
Co.  incorporated  by  the  Legislature  of  N.  Y., 
it  was  necessary  to  proceed  into  the  Town  of 
Sharon,  in  the  State  of  Conn.;  which  evidence 
thus  offered  was  objected  to,  and  rejected  by 
the  judge,  and  the  plaintiffs  were  nonsuited. 
The  plaintiffs  now  moved  to  set  aside  the  non- 
suit, and  that  a  new  trial  be  granted. 

Mr.  S.  P.  Staples,  for  the  plaintiffs.  Cor- 
porations, like  individuals,  may  use  their  funds 
as  they  see  fit,  provided  they  do  not  usurp 
powers  not  granted  or  contemplated  by  the 
government.  Within  this  restriction,  two  or 
more  corporations  may  unite  in  the  purchase 
of  property,  real  or  personal;  they  may  take  a 
deed  of  real  estate  for  the  establishment  of 
their  houses  of  business,  purchase  bullion,  and 
trade  in  bills  of  exchange.  Insurance  compa- 
nies may  own  pilot  boats  in  common,  and  ca- 
nal companies  may  be  tenants  in  common  of 
locks,  canal  boats  and  other  property,  subserv- 
ing their  mutual  interests.  1  Kidd,  108;  2  Kent, 
Com..  215.  The  union  of  the  concerns  of  the 
two  Companies  in  this  instance,  instead  of  be- 

NOTE.— Corporations  —  Powers— Ultra  vires.  See 
People  v.  Utlca  Ins.  Co.,  15  Johns.,  358,  note ;  New 
Jersey  Protection  and  Lombard  Bank  v.  Thorp,  6 
Cow.,  46,  note ;  Beatley  v.  Marine  Ins.  Co.,  2  Johns., 
109,  note ;  Mott  v.  Hicks,  1  Cow.,  513,  note. 
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ins  an  exercise  of  powers  not  contemplated, 
was  absolutely  necessary  to  carry  into  effect 
the  very  object  of  the  incorporation  of  the 
Companies. 

Messrs.  J.  Hoyt  and  B.  F.  Butler,  for  the 
defendants.  It  is  not  denied  that  distinct  cor- 
porations may  own  property  in  common,  but 
it  is  insisted  that  they  cannot  create  a  joint 
fund  for  an  object  not  authorized  by  law,  and 
414*]  when  deprived  of  suchfund,*maintain 
a  joint  action  at  law  on  an  implied  promise; 
their  remedy,  if  any,  is  in  equity.  Corpora- 
tions cannot  consolidate  their  stocks,  for  the 
effect  might  be  to  create  a  new  corporation 
with  funds  and  powers  not  intrusted  to  either; 
thus  a  banking  company  and  a  canal  company 
may  unite.  The  charter  granted  by  this  State 
limits  the  use  of  the  funds  to  the  construction 
of  a  canal  within  this  State,  and  grants  no  au- 
thority to  extend  its  operations  into  another 
State,  or  to  unite  with  a  similar  company  in 
another  State.  If  a  corporation  of  this  State 
may  unite  its  funds  with  those  of  a  foreign 
corporation,  there  is  nothing  to  prevent  a  sim- 
ilar union  between  our  own  corporations,  and 
thus  a  power  be  created  which  was  never  con- 
templated by  the  government.  If  a  fund  has 
been  created  for  an  unlawful  purpose,  and  the 
companies  have  lost  the  possession  of  it,  if  an 
action  can  be  maintained  at  all,  it  must  be  a 
separate  action  at  law,  in  the  name  of  each,  or 
a  joint  suit  in  equity.  Giving  to  corporations 
the  rights  possessed  by  individuals,  they  can- 
not bring  a  joint  suit  at  law  on  an  implied 
promise,  without  showing  such  a  relation  be- 
tween themselves  as  that  the  law  will  imply  a 
^'oint  contract.  Such  relation  here  cannot  ex- 
ist, as  they  are  not  authorized  to  unite  their 
funds  for  the  intended  object.  Notwithstand- 
ing the  agreement  of  the  Companies  to  unite 
their  interests,  the  law  views  them  as  separate 
and  distinct  bodies.  14  Mass.,  58;  1  Pick.,  297, 
395. 

Mr.  Staples,  in  reply,  admitted  that  there 
could  not  be  a  union  of  corporations,  but  in- 
sisted that  there  might  be  a  consolidation  of 
funds  for  the  promotion  of  a  common  object. 
In  the  fund  deposited,  the  plaintiffs  are  not 
partners,  but  joint  owners.  The  rule  as  to  join- 
der of  parties  is  as  inflexible  in  chancery  as  at 
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law,  and  there  is  no  reason  why  the  plaintiffs 
should  be  driven  into  that  court;  a  court  of 
law  is  as  fully  competent  to  do  justice  between 
these  parties  as  a  court  of  equity. 

By  the  Court,  Savage,  Ch.  J.  It  cannot  be 
necessary  to  decide  whether  it  is  in  the  power 
of  the  two  Corporations,  who  are  plaintiffs,  to 
consolidate  their  stock,  or  to  form  a  partner- 
ship. General  principles  are  against  the  power 
of  corporations  *to  do  such  acts.  They  [*4 1 5 
have  no  power  but  such  as  are  granted,  and 
such  as  are  necessarily  incident  to  the  grant 
made  to  them.  Corporations  at  common  law  have 
certain  powers,  but  not  such  as  would  author- 
ize the  forming  of  a  partnership,  or  the  con- 
solidation of  two  corporations  into  one. 

These  two  Companies  had  certain  moneys  in 
the  hands  of  their  officer;  they  were  both  in- 
terested in  those  moneys  and,  probably,  in 
equal  degree.  Not  being  partners,  they  were 
tenants  in  common;  in  that  character  they 
made  the  deposit  of  the  money,  and  in  that 
character  I  can  see  no  objection  to  their  sus- 
taining an  action  for  it.  Cannot  two  banks  or 
insurance  companies  take  security  from  a  per- 
son in  failing  circumstances,  indebted  to  both? 
May  they  not  be  mortgagees  in  the  same  mort- 
gage, or  obligees  in  the  same  bond;  or  may 
they  not  take  together  an  assignment  of  a  chat- 
tel? If  they  may,  they  can  enforce  their  rights 
by  action.  Without  looking  into  the  transac- 
tion by  which  the  plaintiffs  became  jointly  in- 
terested in  the  fund  in  question,  it  seems  to 
me  sufficient  to  know  that  they  were  so  inter- 
ested. Their  money  is  withheld  from  them; 
how  are  they  to  obtain  it?  Can  each  maintain 
an  action  for  his  share  ?  The  bank  cannot  know 
what  is  the  share  of  each,  and  are  not  bound 
to  take  the  responsibility  of  deciding  that  ques- 
tion. If  each  cannot  bring  a  separate  action, and 
both  cannot  unite  in  a  joint  action,  then  the 
defendants  are  safe  in  the  possession  of  a  fund 
acknowledged  to  belong  to  the  plaintiffs;  or  the 
plaintiffs  are  driven  into  a  Court  of  Chancery. 
In  my  opinion  the  law  affords  a  remedy,  and 
in  this  form  of  action. 

The  nonnuit  must  be  set  aside,  and  a  new  trial 
granted;  costs  to  abide  the  event. 

Cited  in-81  Ind.,  509. 
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417*]  *THE  PEOPLE  v.  RANSOM. 

New  Trial — Mere  Informality  or  Mistake  of  Of- 
ficer in  Drawing  Jury,  not  Ground  For. 

A  non-compliance  by  the  clerk  to  put  the  names 
of  all  the  persons  returned  as  j  urors  into  a  box,f  rom 
which  juries  for  the  trial  of  issues  are  to  be  drawn 
according  to  the  statute,  is  not  a  sufficient  ground 
for  setting  aside  a  verdict,  either  in  a  criminal  or 
civil  case,  where  the  court  are  satisfied  that  the  par- 
ty complaining  has  not  or  could  not  have  sustained 
any  injury  from  the  omission  ;  and  it  was  accord- 
ingly held,  where,  on  the  trial  of  a  capital  case,  after 
28  jurors  had  been  called,  11  of  whom  were  approved 
and  sworn,  and  17  peremptorily  challenged,  it  was 
discovered  that  the  ballot  containing  the  name  of  a 
juror  who  had  answered  on  the  calling  on  the  gen- 
eral panel,  was  not  in  the  box  containing  the  names 
of  the  jurors  returned  for  the  court,  and  which  on 
search  was  found  and  put  into  the  box,  and  drawn 
out  of  it  by  direction  of  the  court,  and  the  jurors 
sworn  to  serve  on  the  jury,  that  the  irregularity  or 
neglect  of  the  officer  was  not  such  as  to  entitle  the 
prisoner  to  a  new  trial,  it  appearing  to  the  court 
that  the  omission  to  put  the  ballot  into  the'box  pro- 
ceeded from  neglect,  and  not  from  design. 

Citations— 2  R.  8.,  420,  734,  sec,  5 ;  421,  sec.  64 ;  5 
Cow.,  289 ;  7Cow.,  232 ;  3  Bl.  Com.,  375 ;  1  Cow.,  22 ;  2 
Cow.,  589 ;  3  Cow.,  355 ;  3  Johns.,  252 ;  4  Cow.,  26 ;  1 
Chit.,  401 ;  12  East,  229  ;  Willes,  484,  488 ;  7  Dowl.  &  R., 
684 ;  6  Taunt.,  460 :  4  Barn.  &  Aid.,  430  ;  16  Johns.,146; 
18  Johns.,  212 ;  11  Johns.,  532 ;  12  Wh.,  482. 

MOTION  to  set  aside  a  verdict  for  irregular- 
ity in  impaneling  the  jury.  The  prisoner, 
who  was  indicted  for  murder,  was  put  on  his 
trial,  at  the  N.Y.  Oyer  and  Terminer,  Sep.  22, 
1831.  The  general  panel  of  petit  jurors  was 
called  over,  and  a  juryman  of  the  name  of  Rob- 
418*1  ert  Smith  *answered  when  his  name 
was  called.  The  clerk  then  proceeded  to  draw 
the  jury  for  the  trial  of  the  prisoner,  by  taking 
ballots  containing  the  names  of  the  jurors  re- 
fa)— The  Chief  Justice  was  prevented  by  Indisposi- 
tion from  attending  court  during  this  term. 


turned,  from  the  box  in  which  they  were  con- 
tained. When  28  jurors  had  been  called,  11 
of  whom  were  sworn,  and  17  peremptorily 
challenged  by  the  prisoner.the  clerk  announced 
that  no  more  ballots  remained  in  the  box.  The 
counsel  for  the  prisoner  stated  that  the  name 
of  Robert  Smith  had  not  been  called.  The  clerk 
searched  for  the  ballot  containing  his  name, 
found  it,  and  informed  the  court  that  it  had 
not  been  put  into  the  box  with  the  names  of 
the  other  jurors  previous  to  calling  the  jury  in 
this  case,  and  explained  the  omission  in  the 
following  manner:  On  the  first  day  of  the  ses- 
sion of  the  court,  to  wit:  Sep.  19,  when  the 
panel  of  petit  jurors  was  called,  Robert  Smith 
did  not  appear  and,  therefore,  his  name  was 
not  put  into  the  box.  On  Sep.  21,  Smith  ap- 
peared in  court,  excused  his  default  and  was 
sworn  as  a  juror  in  the  Circuit  Court,  but 
the  clerk  neglected  to  put  his  name  into  the 
box.  On  that  day  there  was  no  trial  in  either 
the  Circuit  or  Oyer  and  Terminer.  Upon  this 
statement  being  made,  the  district  attorney 
moved  the  court  that  the  11  jurors  who  had 
been  sworn  should  be  discharged,  that  the 
names  of  all  the  jurors  should  be  returned  to 
the  ballot-box,  and  that  the  drawing  commence 
de  now,  as  if  no  jury  had  been  drawn;  which 
motion  was  resisted  by  the  counsel  for  the  pris- 
oner. The  court,  after  consultation,  ordered 
the  ballot  with  the  name  of  Robert  Smith  upon 
it  to  be  put  into  the  box,  and  to  be  drawn  out 
of  it  as  a  juror  in  that  case.  To  this  order  and 
decision  the  prisoner's  counsel  excepted.  Upon 
the  name  of  Smith  being  drawn  from  the  box, 
the  district  attorney  challenged  him  for  cause, 
and  after  he  was  examined  on  oath,  the  chal- 
lenge was  withdrawn,  and  he  was  sworn  and 
impaneled  as  a  juror.  The  prisoner  was  found 


NOTB.— New  trial— Irregularity  in  impaneling  jury 
as  around  for. 

Mere  informality,  or  mistake  ofan  officer  in  draw- 
ing a  jury,  is  not  sufficient  ground  for  setting  aside  a 
verdict,  either  in  a  civil  or  criminal  case,  where  the 
court  is  satisfied  that  the  party  complaining  has  not. 
or  could  not  have  sustained  injury  from  it.  Har- 
denburgh  v.  Crary,  15  How.  Pr.,  307;  Page  v.  In- 
habitants of  Danvers,  7  Met..  326;  and  see  Ferris 
v.  People,  35  N.  Y.,  125;  People  v.  Cummings,  3 
Park.  (N.  Y.)  Cr..  348;  McCann  v.  People,  3  Park. 
(N.  Y.)  Cr.,  272;  Mitchell  v.  State,  22  Ga.,  211;  Jor- 
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dan  v.  State,  22  Ga.,  545 ;  Ayers  v.  Metcalf,  39  111., 
307 ;  Scott  v.  Moore,  41  v  t.,  205 ;  Powell  v.  Haley. 
28  Tex.,  52;  Commonwealth  v.  Norfolk,  5  Mass., 
435 ;  Commonwealth  v.  Stowell,  9  Met.,  572;  Boles  v. 
State,  21  Miss.,  398;  Browning  v.  State,  33  Miss., 
47;  Park  v.  Harrison,  8  Humph.  (Tenn.).  412;  Brad- 
ley v.  Bradley,  13  Tex.,  263;  Brewer  v.  State.  12  Tex., 
248;  State  v.  Lytle,  5  Ired.  (N.  C.)  L.,  58;  Ogle  v. 
State,  33  Miss..  333 ;  People  v.  Ferris,  1  Abb.  (N.  Y.) 
Pr.  N.  8.,  193;  Orrok  v.  Commonwealth  Ins.  Co.,  21 
Pick.  (Mass.),  456;  Cowles  v.  Buckman,  6  Iowa,  161. 
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guilty,  and  the  Court  of  Oyer  and  Terminer  re- 
spited his  sentence  until  the  advice  of  this  court 
could  be  obtained  in  the  premises.  An  affida- 
vit of  the  clerk  of  the  Oyer  and  Terminer  was 
submitted,  stating  the  omission  to  place  the 
ballot  containing  the  name  of  Smith  in  the  box 
was  not  designed,  but  owing  entirely  to  neg- 
lect. 

419*]  *Mr.  Ogden  Hoffman,  District  At- 
torney of  the  City  and  County  of  N.  Y.  The 
names  of  such  jurors  only  as  appear  at  the  open- 
ing of  the  court  are  to  be  written  on  ballots  and 
put  into  a  box,  from  which  juries  are  to  be 
drawn,  2R.S.,  420,  sees.  59,64;  but  if  the  statute 
be  otherwise  construed, and  it  be  the  duty  of  the 
•clerk  to  add  the  names  of  such  as  subsequently 
appear,  the  statute  is  but  directory  to  that  offi- 
cer, and  an  omission  by  him  in  this  particular 
affords  no  ground  for  setting  aside  a  verdict. 
$o  it  was  held  in  Cole  v.  Perry,  6  Cow. ,  584, 
where  an  objection  was  taken  that  the  ballots 
•containing  the  names  of  the  jurors  were  not 
rolled  or  folded  according  to  the  requirements 
of  the  statute  ;  and  in  People  v.  Vermilyea,  1 
•Cow.,  382,  the  court  say  that  a  verdict  will  not 
be  set  aside,  although  the  forms  prescribed  by 
the  statute  regulating  the  trial  by  juries  are  not 
strictly  adhered  to,  if  there  is  no  reason  to  sus- 
pect the  fairness  of  the  proceeding.  The  prin- 
ciple governing  in  cases  of  this  kind  is,  that  if 
no  injustice  was  done  to  the  party,  the  court 
will  not  interfere.  12  East,  230;  4  Barn.&  Aid., 
430.  The  question  is,  has  the  prisoner  been 
prejudiced,  or  could  he  by  possibility  have  sus- 
tained prejudice?  When  Smith  was  called,  the 
prisoner  was  yet  entitled  to  three  peremptory 
•challenges ;  he  did  not  choose  to  avail  himself 
•of  the  right  to  challenge  Smith,  and  the  fair 
presumption  is,  that  had  Smith  been  the  first 
juror  called,  he  would  have  been  approved  by 
the  prisoner.  The  prisoner  has  the  right  of  ex- 
clusion, but  not  of  selection;  if  but  32  jurors 
appear,  having  the  right  to  challenge  20,  he  has 
incidentally  the  right  of  selection;  but  if  the 
array  be  larger,  then  he  has  only  the  right  of  ex- 
•clusion.  12  Wh.,  482.  The  remedy  was  by  chal- 
lenge and  not  by  motion  in  arrest.  8  Barn.  & 
C.,  417;  2  Mann.  &  Ry.,  31;  5  Barn.  &  C.,  254. 
The  objection  to  putting  the  name  of  Smith  in 
the  ballot  box  cannot  be  considered  as  a  chal- 
lenge, which,  when  made,  should  be  distinctly 
announced  that  the  district  attorney  may,  if  he 
chooses,  accede  to  it.  4  Barn.  &  Aid.,  471; 
1  Chit.  Cr.  L.(  539.  The  offer  of  the  district 
attorney  to  return  all  the  ballots  to  the  box,  and 
to  commence  drawing  the  jury  de  now,  obviates 
all  objection  to  the  regularity  of  the  proceed- 
ing. 1  Chit.  Cr.  L.,  539,  543. 
42O*]  *Messrs.  M.  C.  Paterson  and  H. 
Maxwell,  for  the  prisoner.  The  statute  pre- 
scribes with  great  particularity  the  mode  of 
proceeding  in  impaneling  a  jury,  and  its  re- 
quirements should  be  rigidly  enforced,  espe- 
cially in  favor  of  liberty  or  life.  Cole  v.  Perry, 
•cited  by  the  district  attorney,  was  a  civil  case, 
and  the  statute  there  was  substantially  com- 
plied with;  here  it  was  wholly  disregarded. 
There,  too,  it  was  manifest  the  defendant  had 
sustained  no  prejudice;  here  he  may  have  sus- 
tained the  greatest  possible  prejudice.  Previous 
to  Smith's  name  being  put  into  the  box,  the 
prisoner  had  three  peremptory  challenges  left. 
Had  Smith's  name  not  been  put  into  the  box, 
WEND.  7. 


he  would  have  had  his  selection  of  one  out  of 
four  talesmen,  who  must  have  been  summoned 
to  complete  the  jury;  by  Smith's  name  being 
placed  in  the  box,  this  right  was  reduced  to  the 
selection  of  one  out  of  three  talesmen,  had  he 
challenged  Smith.  The  jury  was  not  selected 
by  lot,  which  was  esteemed  a  privilege  both  by 
the  civil  and  common  law,  and  which  is  virt- 
ually recognized,  by  the  statute.  Blackstone 
adverts  to  this  drawing  by  lot,  when  he  ob- 
serves how  scrupulously  delicate,  and  how  im- 
partially just  the  law  01  England  approves  it- 
self in  the  constitution  and  frame  of  a  tribunal 
contrived  for  the  test  and  investigation  of  truth. 
3  Bl.  Com.,  365.  All  the  cases  cited  by  the  dis- 
trict attorney,  in  which  courts  have  refused  to 
set  aside  verdicts  for  irregularities  in  the  im- 
panneling  of  juries,  were  civil  cases,  except  the 
one  stated  in  the  note  to  12  East,  230,  which 
was  a  mere  misnomer  of  the  juryman,  the  per- 
son summoned  having  actually  attended  and 
served,  and  the  only  error  being  in  the  panel. 
The  distinction  between  selection  and  exclusion 
of  jurors  by  a  party  on  trial  is  a  new  idea  un- 
supported £y  authority,  and  what  was  said  in 
relation  to  it  in  Wheaton  was  not  called  for  by 
the  circumstances  of  that  case.  In  the  civil 
law  the  jurors  are  called  selecti  judicis,  and  in 
Trials  per  pais,  122,  it  is  said  a  party  put  on 
trial  has  the  right  to  choose  his  jury.  The  stat- 
ute is  mandatory,  and  not  directory;  its  lan- 
guage is  express  and  positive,  and  a  departure 
from  its  requirements  vitiates  a  verdict,  and  in 
conformity  to  this  principle  have  been  the  de- 
cisions of  this  court.  In  Coughnet  v.  Easter- 
brook,  11  Johns.,  532,  a  justice's  judgment  was 
reversed,  because  it  did  not  appear  that  a  con- 
stable was  sworn  *to  attend  the  jury.  [*421 
In  Cooper  v.  BisseU,  16  Johns.,  146,  a  judgment 
of  the  C.  P.  was  reversed,  because  the  venire 
was  returned  by  the  coroner  instead  of  the 
sheriff,  there  being  no  suggestion  on  the  record 
showing  the  necessity  of  sending  the  writ  to 
the  coroner.  In  People  v.  Douglass,  4  Cow. ,  35, 
where  two  jurors  separated  from  their  fellows, 
took  refreshments,  and  drank  spirituous  liq- 
uors, though  not  enough  to  affect  them  in  the 
slightest  degree,  the  prisoner  was  remanded, 
and  a  new  trial  ordered ;  and  in  People  v.  M'Kay, 
18  Johns.  212,  the  prisoner  was  also  re- 
manded, and  a  new  trial  ordered  for  the  omis- 
sion of  a  mere  matter  of  form,  the  issuing  of  a 
valid  venire,  when,  by  the  provisions  of  the  stat- 
ute, a  venire  was  totally  unnecessary  and  useless. 
As  to  the  challenge  to  Smith  not  being  form- 
ally made,  the  counsel  insisted  that  it  was  sub- 
stantially made,  and  that  it  would  be  so  re- 
garded, because  to  have  pressed  the  challenge 
after  the  exception  to  the  decision  of  the  court 
that  the  ballot  containing  the  name  of  the  juror 
should  be  put  into  the  box,  would  have  been  dis- 
respectful to  the  Court  of  Over  and  Terminer. 
Mr.  Hoffman,  in  reply.  The  only  cases  in 
which  courts  interfere  to  set  aside  verdicts  in 
cases  of  this  kind,  where  no  prejudice  is  shown 
are  where  the  defect  appears  on  the  face  of  the 
record,  or  where  there  is  a  sound  objection  to 
the  juror,  not  depending  upon  the  forms  of 
proceeding.  In  People  M'Kay,  and  in  Cooper 
v.  Bissell,  the  error  appeared  on  the  face  of 
the  record  and,  therefore,  the  objections  were 
held  fatal.  Coughnet  v.  Easterbrook  was  a 
certiorari  case  to  remove  a  justice's  judgment ; 
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justices  having  no  authority  in  civil  cases  but 
what  is  expressly  conferred  by  statute,  a  strict 
and  literal  compliance  with  the  statute  is  re- 
quired from  them,  and  for  that  cause  the 
judgment  in  that  case  was  reversed. 

By  the  Court,  Sutherland,  J.  The  Revised 
Statutes  provide  that  a  jury  for  the  trial  of  an 
indictment  shall  be  drawn  in  the  same  man- 
ner as  is  prescribed  by  law  for  the  trial  of  is- 
sues of  fact  in  civil  cases,  2  R.  S.,  734,  sec.  5  ; 
and  in  civil  cases,  where  there  is  not  a  jury  al- 
ready impaneled  in  another  cause,  the  stat- 
ute directs  "that  the  ballots  containing  all  the 
422*]  *names  of  all  the  jurors  returned  and 
appearing  at  such  court,  shall  be  placed  to- 
gether in  the  same  box,  before  any  jury  shall 
be  drawn  therefrom."  2  R.  S.,  421,  sec.  64. 
Here  the  ballot  containing  the  name  of  Smith 
not  having  been  placed  in  the  box  before  the 
drawing  of  the  jury  commenced,  it  is  said  the 
statute  was  violated,  and  the  prisoner  is  enti- 
tled to  a  new  trial. 

We  have  several  times  had  occasion  to  con- 
sider the  effect  of  an  omission  on  .the  part  of 
the  officer,  whose  duty  it  is  to  draw  and  im- 
panel jurors,  to  conform  to  the  precise  regula- 
tions prescribed  by  law  in  that  respect ;  and 
we  have  uniformly  held  that  this  statute,  like 
many  others  of  a  similar  character,  is  to  be 
considered  as  directory  to  the  officers  merely, 
and  that  a  neglect  to  conform  to  its  provisions 
will  not,  per  se,  be  a  sufficient  ground  for  set- 
ting aside  the  verdict  of  such  jury,  where  the 
court  see  that  the  party  cannot  have  been  prej- 
udiced by  it.  5  Cow.,  289  ;  7  Id.,  232. 

The  59th  section  of  the  same  Act.  2  R.  S., 
420,  provides  that  the  clerk  of  the  court  shall 
cause  the  names  of  the  several  persons  returned 
as  jurors  by  the  sheriff,  with  their  respective 
additions  and  places  of  residence,  to  be  written 
on  several  and  distinct  pieces  of  paper,  and 
shall  roll  up  or  fold  such  pieces  of  paper,  each 
in  the  same  manner  as  near  as  may  be,  and  so 
as  to  resemble  each  other  as  much  as  possible, 
and  so  that  the  names  written  thereon  shall 
not  be  visible.  In  Cole  v.  Perry,  6  Cow.,  584, 
a  motion  was  made  to  set  aside  a  verdict,  on 
the  ground  that  the  ballots  containing  the 
names  of  the  jurors  were  not  folded  at  all,  but 
were  put  open  into  the  box,  in  such  manner 
that  the  names  might  easily  have  been  seen  by 
the  person  drawing  them.  On  the  other  hand, 
the  affidavit  of  the  clerk  who  drew  the  jury 
was  produced,  stating  distinctly  that  he  did 
not  see  the  names  of  the  jury  until  after  they 
were  drawn.  The  motion  was  denied,  on  the 
ground  that  the  statute  was  directory  merely 
to  the  officer  drawing  the  ballots,  and  that  the 
mistake  of  the  officer  in  the  discharge  of  his 
duty  was  not  a  ground  for  setting  aside  the 
proceedings,  where  no  injury  to  the  party  com- 
plaining was  shown  or  pretended.  The  prin- 
ciple of  this  case  is  believed  to  be  fully  sanc- 
tioned bv  a  great  variety  of  decisions  in  our 
own  ana  the  English  courts. 
423*]  *It  is  an  established  principle  of  the 
common  law,  in  relation  to  the  trial  by  jury, 
that  after  the  jurors  are  once  impaneled,  they 
have  no  right  to  disperse,  or  take  refreshments 
without  the  leave  of  the  court;  and  if  they  do, 
they  may  be  punished  as  for  a  misdemeanor  or 
contempt.  8  Bl.  Com.,  375.  But  it  has  been 
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held  a  variety  of  cases  that  the  mere  separa- 
tion of  the  jury,  though  against  the  express 
directions  of  the  court,  and  in  violation  of  their 
duty,  will  not  of  itself  be  a  sufficient  cause  for 
setting  aside  the  verdict.  In  Smith  v.  Thomp- 
son, I  Cow.,  221,  two  of  the  jurors,  after  they 
had  retired  to  consider  of  their  verdict  under 
the  charge  of  a  constable,  eluded  the  officer 
and  left  the  jury  room ;  the  one  went  to  his 
own  house,  ,the  other  to  a  tavern  ;  both  took 
supper  and  remained  all  night.  They  joined' 
their  fellows,  however,  in  the  morning,  and 
the  whole  went  into  court  together,  and  final- 
ly rendered  a  verdict  for  the  plaintiff.  The 
court  refused  to  set  aside  the  verdict,  on  the 
ground  that  there  was  no  reason  to  believe  that 
the  verdict  had  been  affected  by  the  circum- 
stance of  their  separation,  although  their  con- 
duct was  conceded  to  have  been  irregular  and 
improper.  It  was  there  remarked  that  the  an- 
cient strictness  in  relation  to  the  conduct  of 
jurors  had  been  in  modern  times  essentially  re- 
laxed ;  and  the  truth  of  that  observation  as 
well  as  the  correctness  of  the  decision,  are 
abundantly  supported  by  the  authorities  col- 
lected in  the  learned  note  of  the  reporter  to- 
that  case.  The  same  decisions,  under  circum- 
stances essentially  similar,  were  made  in  Nor- 
ton v.  Horton,  2  Cow.,  589,  and  Exparte  Hill,. 
3  Id.,  355  and  3  Johns.,  252. 

That  the  doctrine  upon  this  subject  is  the 
same  in  criminal,  and  even  capital  cases  as  in 
civil,  is  clearly  settled.  The  case  of  People  v. 
Douglass,  4  Cow.,  26,  was  a  conviction  for 
murder.  During  the  trial  the  jury  had  leave 
to  retire  from  the  box  under  the  charge  of  two- 
sworn  constables,  and  the  direction  of  the  court, 
to  keep  together  and  return  speedily  into  court. 
Two  of  the  jurors  separated  from  their  fel- 
lows, drank  whisky,  took  other  refreshments, 
and  conversed  with  the  bystanders  on  the  sub- 
ject of  the  trial.  Upon  an  application  for  a. 
new  trial  for  this  misconduct  of  the  jury,  each 
of  the  judges  expressed  a  decided  opinion  that 
the  mere  separation  of  the  jury,  though  in  vio- 
lation of  their  duty,  and  against  the  express- 
*directions  of  the  court,  and  although,  [*4 24^ 
in  a  capital  case,  would  not,  of  itself,  be  a  suf- 
ficient cause  for  setting  aside  the  verdict,  nor 
would  the  mere  fact  of  eating  vitiate  the  ver- 
dict ;  but  the  court  were  unanimous  in  the 
opinion  that  the  drinking  of  ardent  spirits, 
though  not  to  an  extent  that  produced  intoxi- 
cation, was  a  gross  and  fatal  irregularity,  and 
that  its  tendency  to  abuse  was  so  strong  and 
inevitable,  that  they  would  not  inquire  wheth- 
er injury  had  actually  resulted  from  it ;  they 
would  hold  it  a  conclusion  of  law,  not  to  be 
rebutted,  that  its  effect  had  been  injurious,  and 
on  that  ground,  principally,  a  new  trial  was 
granted.  The  case  of  King  v.  Woolf,  Kinnear, 
1  Chit.,  401,  fully  sustains  the  general  prin- 
ciple maintained  m  the  cases  already  referred 
to.  That  was  an  indictment  for  a  conspiracy, 
and  the  jury,  during  the  interval  of  an  ad- 
journment, were  permitted  by  the  judge  to  re- 
tire to  their  respective  homes,  and  a  new  trial 
was  moved  for  on  that  ground.  All  the  judges 
held  that  it  was  immaterial,  as  it  regarded  that 
motion,  whether  the  separation  of  the  jury  was- 
with  or  without  the  consent  of  the  court;  only 
in  the  latter  case  it  would  be  a  misdemeanor 
in  the  jury,  while  in  the  former  it  would  not ; 
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and  Abbott,  C  h.  J.,  says  :  "  Though  it  may 
be  a  misdemeanor  in  them  to  separate  without 
the  consent  of  the  judge,  it  will  not  avoid  the 
verdict ; "  and  each  of  the  other  judges  ex- 
pressed the  same  opinion. 

The  conclusion  from  these  cases  appears  to 
me  to  be  this  :  That  any  any  mere  informality 
or  mistake  of  an  officer  in  drawing  a  jury,  or 
any  irregularity  or  misconduct  in  the  jurors 
themselves,  will  not  be  a  sufficient  ground  for 
setting  aside  a  verdict,  either  in  a  criminal  or 
civil  case,  where  the  court  are  satisfied  that 
the  party  complaining  has  not,  or  could  not 
have  sustained  any  injury  from  it. 

In  Hill  v.  Yates,  12  East,  229,  the  Court  of 
K.  B.  refused  to  set  aside  a  verdict  in  a  civil 
cause,  where  the  son  of  one  of  the  jurymen 
answered  to  the  name  of  his  father,  when  called 
on  the  panel,  and  actually  served  as  one  of  the 
jury,  in  lieu  of  his  father,  though  he  had  never 
been  summoned.  I  must  confess  that  that  case 
carries  the  doctrine  to  an  extent  which  I 
should  be  unwilling  to  go.  It  appears  to  me 
to  have  been  the  verdict  of  but  11  men  ;  the 
12th  man  was  no  juror  ;  he  was  not  upon  the 
panel;  he  was  not  the  man  intended  to  be  sum- 
425*]  moned,  *nor  was  he  even  in  fact  sum- 
moned. Ld.  Ellenborough  put  it  upon  the 
ground,  that  it  was  a  matter  within  the  discre- 
tion of  the  court,  to  grant  or  refuse  a  new  trial 
in  such  a  case;  and  that  as  no  injustice  was  pre- 
tended to  have  been  done,  the  court  would  not 
interfere  in  this  manner,  but  leave  the  party 
to  get  rid  of  the  verdict  in  some  other  way,  if 
he  could.  He  also  observed,  if  they  were  to 
listen  to  such  an  objection,  they  might  set 
aside  half  the  verdicts  given  at  every  assizes, 
where  the  same  thing  might  happen  from  ac- 
cident or  inadvertence,  and,  possibly,  some- 
times from  design,  especially  in  criminal  cases. 
This  case  marks,  emphatically,  the  strong  re- 
luctance of  that  court  to  interfere  with  the  ver- 
dict of  a  jury  upon  any  objection  of  form,  not 
affecting  the  substantial  merits  of  the  case. 
With  great  deference  and  respect,  however,  I 
must  say,  that  I  think  the  court  in  that  case 
pushed  the  principle  to  a  dangerous  extent. 
The  case  upon  which  they  mainly  relied  dif- 
fered from  it  most  essentially.  It  is  stated  in 
a  note,  page  280.  That  was  the  case  of  one 
Robert  Curry,  who  answered  to  the  name  of 
Joseph  Curry,  in  the  plaintiff's  panel,  and  was 
sworn  and  served  by  that  name.  Robert,  how- 
ever, was  the  man  actually  summoned  by  the 
bailiff,  and  was  qualified  to  serve  as  a  juror. 
The  court  held  that  this  was  a  mere  misnomer 
in  the  panel  of  the  jurymen,  and  was  but  cause 
of  challenge,  which,  on  being  stated,  would 
have  been  instantly  remedied  by  altering  the 
panel,  and  refused  to  interfere,  on  the  ground 
of  irregularity,  although  it  was  a  case  of  con- 
viction for  a  capital  felony.  There  the  jury- 
man who  served  was  the  man  who  was  intend- 
ed to  be*  summoned,  and  who  was  actually 
summoned;  and  the  mistake  was  simply  in  his 
Christian  name,  as  put  on  the  panel.  The  case 
of  Wray  v.  Hearn,  Willes,  488,  was  also  a  case  of 
misnomer  merely.  One  of  the  jurors  was  named 
Henry  in  the  venire,  the  fiabeas  corpora  and  the 
postea,  whereas  his  real  Christian  name  was 
Harry.  He  was,  however,  the  man  intended, 
and  was  a  competent  juror  ;  and  the  court  re- 
fused to  set  aside  the  verdict.  But  the  case  of 
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Norman  v.  Beamont,  Willes,  484,  was,  in  its 
circumstances,  precisely  like  the  case  of  Hilt 
v.  Yates,  12  East,  one  of  the  jurymen  was  not 
returned  on  the  Nisi  Prius  panel,  but  answered 
to  the  name  of  a  person  *who  was,  and  ["*4Uft 
the  verdict  was  set  aside  on  that  ground.  So, 
also,  in  the  recent  case  of  King  v.  Tremain,  7 
Dowl.  &  Ry.,  684,  a  son  personated  his  father, 
as  a  juror,  and  joined  in  a  verdict  of  guilty 
against  a  person  indicted  for  perjury.  The  son 
was  under  age,  and  was  not  qualified  by  prop- 
erty to  serve  as  a  juror.  It  was  held  that  thia 
was  a  mistrial,  and  a  new  trial  was  granted. 
The  judges  all  attach  great  importance  to  the 
circumstance,  that  the  intruding  juryman  had 
not  the  legal  qualifications  of  a  juror.  They 
consider  it  as  the  verdict  of  only  11  jurors,  on 
that  ground.  But  it  is  evident  that  the  decis- 
ion in  Hill  v.  Yates  did  not  meet  their  appro- 
bation. Dewey  v.  Hobson,  6  Taunt.,  460,  was 
precisely  like  the  case  of  Hill  v.  Yates  ;  a  man 
not  summoned  answered  to  the  name,  and 
served  in  the  place  of  one  of  the  jurors  sum- 
moned. The  fact  was  discovered  before  the 
verdict,  and  the  plaintiff,  notwithstanding,  in- 
sisted upon  retaining  the  juror,  and  a  verdict 
was  rendered  in  his  favor.  The  verdict  was 
set  aside  ;  and  the  court  endeavored  to  distin- 
quish  it  from  HiU  v.  Yates,  on  the  ground  that 
the  plaintiff  was  apprised  that  he  took  the  ver- 
dict at  his  peril.  But  it  is  apparent  that  they 
did  nbt  approve  of  the  decision  in  that  case. 

The  case  of  Sing  v.  Hunt,  4  Barn  &  Aid. , 
430,  bears  a  strong  analogy  to  the  case  at  bar. 
That  was  the  case  of  an  information  for  a  libel 
before  a  special  jury  ;  only  10  of  the  special 
jury  attended,  and  two  talesmen  were  sworn, 
and  the  defendant  was  convicted.  He  moved 
for  a  new  trial,  on  the  ground  that  the  officer 
had  omitted  to  summon  the  two  special  jury- 
men, who  had  not  attended  ;  and  it  was  con- 
tended that  it  was  absolutely  necessary  that  all 
should  be  summoned  ;  that  the  Act  of  Parlia- 
ment was  imperative,  for  it  required  all  to  be 
summoned  ;  and  if  two  micht  be  omitted,  so- 
might  any  other  number.  But  the  court  unan- 
imously "refused  the  motion,  saying  that  it 
would  be  an  alarming  principle  to  establish, 
that  a  verdict  could  be  set  aside  because  the 
sheriff  had  omitted  to  summon  one  juryman 
out  of  the  whole  panel  :  that  applications  of 
this  sort  were  directed  to  the  discretion  of  the 
court;  that  if  the  officer  had  not  done  his  duty 
he  might  be  punished  for  it  ;  and  if  his  omis- 
sion has  actually  produced  prejudice  to  the 
party,  then  the  court,  in  its  discretion,  might 
prevent  injustice  being done.by  grant-  £*427 
ing  a  new  trial.  In  that  case  the  omission  had 
not  been  shown  to  have  been  prejudicial  to  the 
defendant  and,  therefore,  the  motion  was  re- 
fused. This,  I  apprehend,  is  the  true  rule  to- 
be  collected  from  all  the  cases. 

The  cases  of  Cooper  v.  Bissett,  16  Johns.,  146, 
and  People  v.  M'Kay,  18  Johns.,  212,  have  no- 
bearing  upon  this  ;  in  both  those  cases  the  er- 
ror complained  of  appeared  on  the  face  of  the 
record;  and  where  that  is  the  case,  unless  it  ia 
cured  by  the  Statute  of  Jeofails,  it  is  always 
fatal.  In  the  first  case,  the  record  stated  that 
the  coroner  of  the  County  of  Oneida  returned 
the  venire;  without  any  award  of  the  venire  to 
the  coroner,  or  any  suggestion  of  special  facts- 
to  authorize  such  award,  it  of  course  did  not 
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appear  that  the  coroner  had  any  authority  to 
execute  the  process,  and  the  verdict  and  judg- 
ment were  on  that  ground  clearly  erroneous. 
In  People  v.  M'Kay,  the  defendant  was  tried 
for  murder,  and  convicted.  He  was  brought 
into  this  court  by  habeas  corpus,  and  the  indict- 
ment and  proceeding  against  him  in  the  Court 
of  Oyer  and  Terminer  were  also  returned,  in 
obedience  to  a  certiorari,  directed  for  that  pur- 
pose. Upon  the  papers  thus  before  the  court, 
the  counsel  for  the  prisoner  moved  in  arrest  of 
judgment,  on  the  ground  that  no  venire  had 
been  issued  to  summon  the  petit  jury  ;  and  it 
appeared  that  the  venire  issued  was  not  under 
the  seal  of  the  court,  and  that  no  official  return 
had  been  made  to  it  by  the  sheriff.  It  was  ad- 
mitted by  the  counsel  for  the  people  that  the 
case  stood  precisely  as  though  no  venire  had 
been  issued,  it  having  no  seal  and,  therefore, 
was  absolutely  void;  but  they  contended  that 
no  venire  was  necessary.  The  only  question, 
then,  was,  whether  the  judgment  could  be  sus- 
tained, when  the  record  showed  that  no  venire 
had  been  issued.  Judge  Spencer  says  :  "Inas- 
much, then,  as  a  venire  was  necessary  at  the 
common  law,  and  as  the  statute  yet  requires  it 
to  be  issued,  the  omission  to  issue  it,  we  must 
consider  an  error  apparent  on  the  record;  and 
in  such  a  case,  affecting  life,  we  do  not  feel 
ourselves  authorized  to  dispense  with  a  process 
required  by  the  common  law,  and  also  by  the 
statute,  although  we  may  not  be  able  to  per- 
ceive much  use  in  continuing  it."  The  decision 
proceeded  on  the  ground  that  the  error  was  ap- 
parent on  the  record,  and  the  court  could  not 
428*]  disregard  it.  The  *case  in  11  Johns., 
532,  was  a  certiorari  case,  and  the  judgment 
was  reversed,  on  the  ground  that  it  did  not  ap- 
pear from  the  return  that  a  constable  was  sworn 
to  attend  the  jury  when  they  retired.  These 
inferior  justices'  courts  derive  all  their  powers 
from  the  statute  by  which  they  are  created,  and 
they  must  conform,  in  all  respects,  to  its  re- 
quirements; no  intendments  are  made  in  their 
favor,  and  the  statute  positively  required  that 
a  constable  should  be  sworn  to  attend  the  jury; 
the  omission  was,  therefore,  fatal. 

The  case  at  bar  then  resolves  itself  into  the 
inquiry,  whether  the  prisoner  was,  or  could 
have  been  prejudiced  by  the  manner  in  which 
the  ntime  of  Smith  was  drawn  as  a  juror.  He 
was  a  competent  juror  as  to  qualifications,  and 
had  been  duly  summoned.  The  objection  to 
him  rests  solely  on  the  ground  that  the  ballot 
containing  his  name  was  not  put  into  the  box 
until  all  the  others  had  been  drawn  out.  This 
is  accounted  for  in  a  manner  which  repels  all 
suspicion  of  design  or  unfairness  on  the  part 
of  the  officer  who  drew  the  jury.  It  will  also 
be  borne  in  mind  that  Smith  was  the  12th  jury- 
man, and  that  the  prisoner  had  at  that  time 
three  peremptory  challenges  left,  and  that  if 
Smith  had  not  been  called  and  sworn,  a  tales- 
man must  have  been  taken.  The  prisoner, 
therefore,  had  the  absolute  power  of  excluding 
Smith  from  the  jury,  or  of  saving  his  peremp- 
tory challenges,  ana  objecting  to  him  for  cause. 
I  can  see  no  possible  manner  m  which  his  rights 
could  have  been  affected.  It  cannot  be  said  that 
if  Smith's  name  had  been  drawn  at  an  earlier 
period,  the  prisoner  might  have  accepted  him 
as  a  juror,  and  have  excluded  one  of  the  other 
11;  he  is  not  permitted  to  say  that  there  was 
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any  just  ground  of  objection  to  those  jurors. 
The  Supreme  Court  of  the  U.  S.,  in  U.  8.  v. 
Marchanl,  12  Wh.,  482,  have  well  said,  that  the 
right  of  peremptory  challenge  is  not  of  itself  a 
right  to  select,  but  a  right  to  reject  jurors.  It 
excludes  from  the  panel  those  whom  the  pris- 
oner objects  to,  until  he  has  exhausted  his  chal- 
lenges, and  leaves  the  residue  to  be  drawn  in 
the  ordinary  and  ostablished  manner.  What 
jurors,  in  particular,  shall  try  the  cause,  de- 
pends upon  the  onier  in  which  they  are  called; 
and  the  result  is  a  mere  incident,  following  the 
challenges,  and  not  the  absolute  selection  of 
the  prisoner,  *resu King  from  his  power  [*429 
of  challenge.  In  considering  whether  the  pris- 
oner has  been  prejudiced  by  the  course  that  was 
pursued,  the  circumstance  may  fairly  be  taken 
into  consideration,  that  his  counsel  resisted  the 
motion  of  the  public  prosecutor,  to  set  aside 
the  whole  panel,  and  commence  the  drawing 
de  novo.  If  this  proposition  had  been  acceded 
to,  it  certainly  would  have  secured  to  him  all 
the  advantages  which  it  is  now  contended  he 
may  have  lost.  Whatever  irregularity,  there- 
fore, there  may  have  been  in  this  case,  it  is  most 
evident  that  it  has  not  affected  or  prejudiced  in 
any  manner  the  rights  of  the  prisoner,  and  that 
he  is  not,  according  to  the  best  established 
principles,  entitled  to  a  new  trial. 

It  may  admit  of  some  question  whether  the 
objection  taken  at  the  trial  can  be  considered 
strictly  in  the  nature  of  a  challenge  for  cause. 
The  objection  was  made  to  the  decision  of  the 
court,  that  the  ballot  should  be  put  into  the 
box;  when  it  was  drawn  out,  the  juror  was  not 
objected  to.  In  a  case  of  life  and  death,  how- 
ever, the  court'would  make  the  most  liberal  in- 
tendment,  in  order  to  give  to  the  prisoner  the 
benefit  even  of  technical  objections.  Consid- 
ering it  as  a  formal  challenge,  we  are  of  opinion 
that  it  was  properly  overruled. 

Cited  in— 19  N.  Y.,  561 ;  20  N.  Y.,  552 ;  18  Hun,  242 ; 
48  Barb.,  22;  15  How.  Pr.,  309 ;  40  How.  Pr.,  433  ;  50 
How.  Pr.,  281;  1  Abb.  N.  S.,  197;  7  Abb.  N.  C.,  369 ;  3 
Park.,  43, 358 ;  4  Park.,  503 ;  5  Park.,  55,  647  ;  6  Park., 
190, 195,  245;  2  Sumn.,  84;  59  Mo.,  417;  12  Minn.,  542;  34 
Ohio,  236 ;  24  Ind.,  155 ;  30  111.,  273. 


TOMBECKBE  BANK 

v. 
STRATTON,  WINTHROP  &  NILES. 

Principal  and  Surety — Qualified  Part  Payment 
of  Protested  Draft — Liability  of  Principal  for 
Residue. 

Payment  of  the  principal  and  interest  of  a  pro- 
tested bill  of  exchange  by  a  surety,  in  discharge  of 
his  liability,  with  a  reservation  of  the  right  by  the 
holder  to  demand  payment  of  damages  from  the 
drawer,  is  no  bar  to  an  action  against  the  drawer 
for  the  recovery  of  such  damages,  where  the  obliga- 
tion of  the  surety  is  distinct  and  independent  of 
that  of  the  principal;  as  in  this  case,  where  the  sure- 
ty was  a  guarantor.  • 

Such  payment,  it  seems,  would  have  extinguished 
the  demand  for  damages  as  against  the  surety. 

THIS  was  an  action  of  assump&it  tried  at  the 
N.  Y.  Circuit,  before  the  Hon.  Ogden  Ed- 
wards, one  of  the  Circuit  Judges. 

The  action  was  brought  to  recover  the  dam- 
ages upon  three  bills  of  exchange,  drawn  by 
the  defendants, and  protested  for  non-payment, 
the  principal  and  interest  of  the  bills  having, 
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43O*]  after  *protest,  been  paid,  partly  by  the 
,  drawers  and  partly  by  a  surety  of  the  drawers, 
with  an  express  reservation  of  the  right  of  the 
plaintiffs  to  demand  the  damages  of  the  de- 
fendants, made  at  the  time  of  the  payment  by 
the  surety.  The  facts  of  the  case  are  as  follows : 
The  defendants  were  merchants,doing  business 
at  Mobile,  under  the  name  and  firm  of  Thomas 
N.  Niles  &  Co.,  and  at  N.  Y.,  under  the  name 
and  firm  of  Stratton  &  Winthrop.  In  Oct. , 
1825,  the  firm  at  N.  Y.  addressed  the  plaintiffs, 
•engaging  to  guaranty  the  acceptance  and  pay- 
ment of  the  bills  of  Thomas  N.  Niles  &  Co. 
negotiated  by  the  plaintiffs,  to  the  amount  of 
$25,000,  and  in  Dec.,  1825,  John  Bloodgood, 
of  Mobile,  united  in  the  guaranty,  by  a  sepa- 
rate instrument,  at  the  request  of  Niles,  one  of 
the  defendants.  Three  bills  of  exchange  were 
drawn  by  Thomas  N.  Niles  &  Co.  on  Messrs. 
Stratton  &  Winthrop,  dated,  one  in  Jan. ,  1826, 
for  $10,000,  and  another  in  Feb.,  1826,  for 
$10,000,and  a  third  in  April,  for  $5,000;  which, 
accepted  by  the  house  in  N.  Y.,  were  negoti- 
ated at  the  Tombeckbe  Bank,and  subsequently 
protested  for  non-payment.  In  Mar.,  1827,  the 
defendants  having  made  several  payments  on 
the  bills,  Bloodgood,  the  surety,  paid  the  bal- 
ance of  principal  and  interest  due  on  the  three 
bills,  viz. :  $9,833.74,  leaving  the  damages,  viz. : 
$2,500,  unpaid,  and  took  up  all  the  securities 
except  the  bill  of  exchange  for  $10,000,  drawn 
in  Feb.,  1826,  which  was  retained  by  the  Bank 
for  the  purpose  of  enforcing  payment  of  the 
damages  against  the  defendants,  the  Bank  agree- 
ing to  release  Bloodgood  from  such  claim,  but 
refusing  to  release  the  defendants,  and  reserv- 
ing their  right  to  demand  the  damages  of  them. 
The  judge  expressed  his  opinion  that  the  prin- 
cipal and  interest  having  been  paid,  an  action 
could  not  be  maintained  for  the  damages  upon 
the  protested  bills;  whereupon  the  plaintiffs 
submitted  to  a  nonsuit,  with  leave  to  move  to 
set  the  same  aside. 

Mr.  D.  Lord,  Jr.,  for  plaintiffs. 
Mr.  E.  Winter,  for  defendants. 

431*]  *By  the  Court,  Nelson,  J.  The  first 
objection  urged  by  the  defendants  to  setting 
aside  the  nonsuit  is,  that  the  case  disclosed  a 
loan  by  the  Bank  to  the  firm  of  T.  N.  Niles  & 
Co.,  upon  the  guaranty  of  Bloodgood  alone, 
as  the  acceptance  of  Stratton  &  Winthrop 
added  nothing  to  the  security,  they  being  hold- 
en  as  drawers  ;  and  that,  therefore,  the  trans- 
action is  not  to  be  viewed  in  the  light  of  a  reg- 
ular negotiation  of  a  bill  of  exchange  in  the 
usual  course  of  business,  although  assuming 
that  form.  It  is  a  sufficient  answer  to  this  ob- 
jection, admitting  it  to  be  sound,  that  it  was 
not  taken  at  the  trial.  The  plaintiffs  should 
have  had  an  opportunity  at  the  trial  to  have 
changed  the  complexion  of  the  case  in  this  re- 
spect, if  in  their  power  ;  besides,  the  objection 
involves  a  question  of  fact,  to  wit :  the  nature 
and  character  of  the  transaction,  and  should 
have  been  litigated  at  the  circuit,  and  passed 
upon  by  the  jury.  That  it  was  not  so  passed 
upon,  was  the  fault  of  the  defendants, and  they 
are  now  too  late  to  raise  the  objection. 

The  only  question  in  the  case  is  whether  the 
•payment  of  the  principal  and  interest  upon  the 
three  sets  of  bills  by  the  surety,  under  the  cir- 
cumstances detailed  in  the  case,  operates  in 
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judgment  of  law  to  extinguish  the  claim  against 
the  defendants  for  the  10  percent,  damages, or 
whether  it  is  not  to  be  considered,  as  it  regards 
them,  as  a  payment  upon  the  general  account. 
This  case  is  supposed  by  the  counsel  for  the 
defendants  to  be  governed  by  the  rule  of  law, 
that  the  payment  of  the  principal  of  a  debt  op- 
erates as  an  extinguishment  of  the  interest,and 
bars  its  recovery  in  a  suit.  The  analogy  be- 
tween the  two  cases  I  think  sufficiently  strong 
to  justify  the  application  of  the  rule,  unless 
there  is  something  in  the  transaction  which 
will  warrant  the  court  in  making  it  an  excep- 
tion. 

The  obligation  of  the  surety  was  distinct  and 
independent  of  the  defendants,  and  the  surety 
was,  of  course,  separately  liable  to  the  plaint- 
iffs; payment,  therefore,  by  him  was  not  a  pay- 
ment by  their  agent,  as  supposed  by  their  coun- 
sel. He  had  become  charged  with  the  debt  as 
surety,  by  means  of  the  default  of  the  accept- 
ors, and  paid  the  money  exclusively  for  his 
own  discharge,  so  far  as  he  and  the  plaintiffs 
were  concerned.  It  is  true,  the  payment  by 
the  surety  so  far  extinguished  the  demand, and 
the  plaintiffs  could  not  enforce  it  against  the 
principals  ;  *but  not  upon  the  ground  [*432 
that  it  was  made  by  their  agent,  but  because 
the  surety  had  not  only  a  right  independent  of 
any  authority  from  the  principals,  but  was  in- 
dividually bound  to  make  such  payment.  Nei- 
ther had  the  defendants  any  control  over  the 
payments  made  by  the  surety.  Whether  he 
paid  the  whole  debt  or  part  of  it  or  none  of  it, 
was  altogether  immaterial,  as  it  regarded  their 
rights  or  interests  ;  it  neither  increased  nor  di- 
minished the  extent  of  their  liability.  They 
wereholden  for  the  en  tire  demand  to  the  plaint- 
iffs or  to  the  surety,  if  he  paid  the  debt,  or  to 
both  if  he  paid  part ;  and  I  am  unable  to  dis- 
cover any  right  they  have  to  inquire  into  the 
arrangements  between  the  plaintiffs  and  the 
surety,  any  further  than  to  see  that  any  pay- 
ment which  he  may  have  made  upon  the  debt 
has  been  allowed  to  them.  So  far,  and  so  far 
only,  are  their  interests  concerned.  To  that  ex- 
tent they  are  liable  over  to  the  surety.  For  the 
same  reason,  I  consider  the  discharge  of  the 
surety  by  the  plaintiffs  as  in  no  way  affecting 
the  question.  They  had  a  right  to  release  him 
without  any  payment,  and  their  demand  would 
still  be  perfect  against  the  defendants.  What- 
ever sum  he  did  pay  to  be  released,  the  defend- 
ants had  a  right  to  have  applied  ;  beyond  that 
they  were  not  interested.  The  proposition, 
therefore,  cannot  be  maintained,  that  the  prin- 
cipal can  avail  himself  of  any  defense  to  a  de- 
mand which  the  surety  may  possess  ;  their 
rights  depend  upon  very  different  considera- 
tions and  ^principles.  Admitting,  therefore, 
that  without  the  release  or  agreement  to  release, 
the  payment  in  this  case  would  have  operated 
to  extinguish  the  debt  and  all  its  incidents  as 
far  as  the  surety  was  concerned.it  by  no  means 
necessarily  follows  that  the  defendants  could 
avail  themselves  of  the  like  defense  ;  nor  is 
there  anything  incongruous  or  absurd  in  the 
exemption  of  the  one  and  liability  of  the  other. 

It  was  most  fully  established  that  the  pay- 
ment by  the  surety  was  not  designed  by  either 
him  or  the  plaintiffs  to  operate  as  an  extin- 
guishment of  the  entire  claim.  Bloodgood, the 
only  witness,  expressly  swears  that  he  did  not 
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understand  the  Bank  as  accepting  the  amount 
from  him  in  full  of  the  claims  against  T.  N. 
Niles  &  Co. ;  on  the  contrary,  he  states  that 
such  claim  was  expressly  reserved  ;  that  the 
433*]  account  annexed  *to  his  deposition 
truly  expressed  the  settlement  so  far  as  the 
Bank  was  affected  by  it.  On  reference  to  that 
account,  it  appears  that  the  payment  by  the 
surety  was  applied  upon  the  general  account 
of  the  Bank  against  T.  N.  Niles  &  Co.  He  fur- 
ther swears  that  the  payment  was  not  to  affect 
the  claim  of  the  Bank  against  T.  N.  Niles  & 
Co.  any  further  than  that  the  amount  received 
was  to  be  credited  in  their  account. 

The  law,  undoubtedly,  is,  that  a  debtor  ow- 
ing two  distinct  demands,  has  a  right  to  direct 
upon  which  the  money  shall  be  applied  ;  but 
I  deny  that  he  has  a  right  to  direct  that  the 
money  paid  shall  be  applied  upon  the  princi- 
pal, and  not  upon  the  interest,  or  in  this  case 
upon  the  principal  and  interest,  and  not  upon 
the  damages.  If  the  rule  contended  for  by  the 
counsel  for  the  defendants  was  correct.it  would 
always  be  in  the  power  of  the  debtor  to  avoid 
payment  of  interest  or  damages.  Admitting 
that  such  direction  had  been  given  by  the  sure- 
ty, and  that  the  defendants  could  avail  them- 
selves of  it,  it  is  very  clear  from  the  evidence 
in  the  case  it  was  not  assented  toby  the  plaint- 
iffs. Looking  at  the  substance  and  meaning 
of  the  transaction  between  the  plaintiffs  and 
surety,  without  regard  to  technical  terms,  it  is 
obvious  to  me  that  the  principal  and  interest 
agreed  upon  between  them  was  a  mere  mode 
of  expressing  or  of  ascertaining  the  amount 
which  the  one  would  receive  and  release  the 
other,  without  any  intent  by  either  that  the 
payment  should  be  received  as  principal  and 
interest  eo  nomine. 

Upon  the  whole,  without  pursuing  the  ex- 
amination further,  I  think  the  plaintiffs  are  en- 
titled to  recover  the  balance  due  upon  the  three 
sets  of  bills,  upon  the  grounds  :  1.  That  they 
never  have  received  payment  of  the  principal 
and  interest  upon  the  bills  as  such  from' the 
surety  ;  and  2.  If  they  have,  it  was  solely  in 
discharge  of  the  surety,  upon  the  express  con- 
dition it  should  apply  only  upon  the  general 
account  against  the  defendants,  and  which  was 
acquiesced  in  by  the  party  making  the  payment. 
If  the  defendants  seek  to  avail  themselves  of 
the  transaction  with  the  surety,  they  must 
adopt  it  in  all  its  parts. 

Nonsuit  set  aside,  and  new  trial  granted. 


434*]     *TRAVER  <o.  NICHOLS. 

Security  by  Non-Resident. 

The  security  given  by  a  non-resident  plaintiff,  on 
obtaining  a  warrant  from  a  justice  of  the  peace.ex- 
tends  to  the  final  determination  of  the  cause,  when 
carried  up  by  appeal  to  the  Court  of  C.  P. ;  so  that 
the  surety  is  liable  for  the  costs  of  the  appeal,  if  ad- 
judged aarainst  the  plaintiff. 

Citations— Laws  of  1824, 281,  sec.  5 ;  1  Cow..  425, 576; 
8  Cow.,  110 ;  17  Johns.,  37 ;  1  B.  L.,  390,  sec.  7. 

TVEMURRER  to  declaration.  The  declara- 
JJ  tion  is  in  covenant  on  an  instrument  under 
seal,  executed  by  the  defendant  on  the  issuing 
of  warrants  by  a  justice  of  the  peace  in  sev- 
eral causes,  in  favor  of  several  non-resident 
plaintiffs  against  Traver,  the  plaintiff  in  this 
cause,  whereby  the  defendant  bound  himself 
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to  pay  Traver  any  sum  which  might  be  ad- 
judged against  the  plaintiffs  in  the  aforesaid 
suits.  The  plaintiff  avers  that  judgments  were 
rendered  against  him  before  the  justice  in  fa- 
vor of  the  plaintiffs  in  three  of  the  suits  ;  that 
he  appealed  to  the  C.  P.  of  Cayuga,  and  that 
in  that  court  costs  were  adjudged  to  him,  ex- 
pended by  him  about  his  defense  in  the  said 
causes,  amounting  in  the  aggregate  to  $51.70, 
and  that  the  same  remained  unpaid.  The  de- 
fendant demurred. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,for 
the  plaintiff. 

By  the  Court,  Sutherland,/.  The  only 
question  in  this  case  is,  whether  the  security 
required  to  be  given  by  a  non-resident  plaintiff, 
upon  applying  for  a  warrant,  is  confined  ta 
such  sum  as  may  be  adjudged  against  him  by 
the  justice,  or  whether  it  also  extends  to  the 
final  determination  of  the  cause,  where  it  is 
carried  by  appeal  to  the  Court  of  C.  P. 

The  provision  is  as  follows:  "  If  the  person 
applying  for  a  warrant  be  a  non-resident,  and 
tenders  to  any  justice  security  for  the  payment 
of  any  sum  which  may  be  adjudged  against 
him,  he  shall  be  entitled  to  have  a  warrant  in  his 
favor  against  any  person  in  the  county  in  which 
such  justice  may  reside."  Laws  of  1824,  p.  281, 
sec.  5.  There  is  nothing  in  this  Act  which  re- 
stricts the  security  to  the  costs  before  the  jus- 
tice. It  extends  *in  terms  to  any  sum  [*43& 
which  may  be  adjudged  against  the' non-resi- 
dent plaintiff  in  said  cause.  It  is  the  same 
cause,  although  carried  by  appeal  to  the  Court 
of  C.  P. ;  no  new  pleadings  are  put  in,  and  it 
is  considered  but  a  continuation  of  the  original 
suit.  Thus,  in  People  v.  Judges  of  the  C.  P.  of 
Washington  Co.,  1  Cow.,  576,  it  was  held  that 
in  Cases  of  appeal,  the  Court  of  C.  P.  had  no 
right  to  exact  from  the  plaintiff  security  for 
costs  on  the  ground  of  his  being  a  non-resident ; 
that  the  Statute  Regulating  Appeals  had  pre- 
scribed the  security  to  be  given,  and  none  other 
could  be  exacted.  This  decision  proceeds  on 
the  ground  that  the  appeal  is  but  a  continua- 
tion of  the  suit  before  the  justice,  and  not  the 
commencement  of  a  new  suit.  8  Cow.,  110.  So 
where  an  action  of  trespass  quare  clausumf re- 
git,  is  commenced  before  a  justice  of  the  peace 
and  the  defendant  puts  in  a  plea  of  title,  and 
the  plaintiff  then  commences  his  action  in  the 
Court  of  C.  P. ,  for  the  same  trespass,  which 
the  defendant  removes  into  the  Supreme  Court 
by  writ  of  habeas  cot-pun,  and  the  plaintiff  here 
recovers,  he  is  entitled  to  double  costs,  it  being 
considered,  after  the  removal  to  this  court,  as 
the  same  action  originally  commenced  before 
the  justice.  17  Johns.,  37;  1  Cow.,  425.  The 
language  of  the  Act  in  that  case  is:  "If  such 
plaintiff  shall  recover  any  damages  in  such  ac- 
tion, the  defendant  shall  be  liable  to  pay  to 
such  plaintiff  double  costs."  1  R.  L.,  390,  sec. 
7.  jjHis  title  to  costs,  therefore,  depends  upon 
its  being  the  same  action. 

lam,  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  upon  the  demurrer,  with  leave 
to  the  defendant  to  plead,  on  payment  of  costs. 

Cited  in-21  Wend.,  271 ;  4  Den.,  85 ;  25  N.  Y.,  486  ; 
21  N.  Y.,  136 ;  58  N.  Y..  588 ;  13  Hun,  38 :  24  Hun,  442  ; 
26  Hun,  182 ;  8  Barb.,  343 ;  22  Barb.,  272 ;  81  Barb.,  128; 
1  T.  &  C.,  329 ;  8  How.  Pr.,  140  ;  24  How.  Pr.,  470  ;  58 
How.  Pr.,  a50;  8  Abb.  Pr.,294;  8  Abb.  N.  C.,  229  ;  4 
Bos.,  663 ;  36  Super.,  423. 
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SHELDON  v.  HOPKINS. 


In  declaring  on  a  justice's  judgment  of  a  sister 
State,  the  statute  giving  jurisdiction  to  the  justice 
must  be  pleaded. 

Citations-3  Wend.,  287 ;  6  Wend..  438. 

"HEMURRER  to  declaration.  The  declara- 
}J  tion  is  in  debt  on  a  justice's  judgment  ren- 
dered in  Vt.  The  judgment  is  averred  to  have 
been  recovered  on,  etc.,  at  Manchester,  in  the 
436*]  *County  of  Bennington,  and  State  of 
Vt.,  before  J.  P.,  Esq.,  one  of  the  justices  of 
the  peace  within  and  for  the  County  of  Ben- 
nington,  then  and  still  being  such  justice,  and 
having  full  and  competent  jurisdiction  in  said 
cause  by  the  confession  of  the  defendant,  and 
that  by  the  consideration  and  judgment  of  the 
said  justice,  the  plaintiff  recovered  judgment 
against  the  defendant  for  $171  debt  or  dam- 
ages, and  $2.50  costs,  etc.  The  defendant  de- 
murred. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  J.  The  declaration 
is  no  doubt  defective  in  not  setting  forth  facts 
sufficient  to  give  jurisdiction  to  the  justice. 
The  statute  giving  jurisdiction  to  the  justice 
ought  to  have  been  pleaded.  It  is  well  settled 
that  the  general  averment  of  jurisdiction  is  not 
enough.  3  Wend.,  267;  6/^,438.  1  he  de- 
fendant must  have  judgment ;  leave,  however,  is 
granted  to  the  plaintiff  to  amend  on  payment  of 
costs. 

Cited  in— 12  Wend.,  475 ;  21  Wend.,  340 ;  14  Abb. 
Pr.,  150. 


JACKSON,  ex  dem.  BIGELOW, 

v. 
TIMMERMAN. 

Deed — Love  and  Affection   as  Consideration — 
Fraud  in  Law  and  in  Fact. 

Whether  a  deed  executed  by  a  parent  to  his  child  in 
consideration  of  natural  love  and  affection  is  fraud- 
ulent or  not,  as  against  creditor,  ia  a  question  of 
fact  for  a  jury. 

There  is  no  such  thinsr  as  fraud  in  law,  as  distin- 
guished from  fraud  in  fact ;  what  was  formerly  con- 
sidered as  fraud  in  law,  or  conclusive  evidence  of 
fraud  and  to  be  so  pronounced  by  the  court,  is  now 
held  to  be  but  prima  facie  evidence,  to  be  submit- 
ted to  and  passed  upon  by  the  jury. 

Citations— 8  Cow..  406;  4  Wend.  303. 

• 

THIS  was  an  action  of  ejectment,  tried  at  the 
Oneida  Circuit,  in  Apr.,  1830,  before  the 
Hon.   Nathan  Williams,   one  of  the   Circuit 
Judges. 

The  lessor  of  the  plaintiff  claimed  the  prem- 
ises in  question,  100  acres  of  land,  by  virtue  of 
a  purchase  made  by  him  at  a  sheriff's  sale  on 
an  execution  under  a  judgment  in  favor  of  A. 
Haring  against  George  G.  Klock,  docketed 
437*J  Nov.  6,  *1817;  the  execution  was  re- 
turnable in  Oct.,  1827,  on  which  the  sheriff 
was  directed  to  levy  $308.43,  a  balance  due  in 
1824.  The  sale  took  place  Nov.  5,  1827,  and 
the  sheriff's  deed  bore  date  Feb.  10, 1829.  The 


NOTE.— Fraud  in  fact  and  in  law. 
There  is  no  distinction  between  fraud  in  fact  and 
fraud  in  law. 
See  Seward  v.  Jackson,  8  Cow.,  406,  note. 
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defendant  claimed  to  hold  the  premises  under 
a  deed  executed  by  George  G.  Klock,  to  his 
daughter  Maria,  the  wife  of  the  defendant, 
bearing  date  Jan.  26,  1814,  in  consideration  of 
natural  love  and  affection.  Since  1817,  the 
premises  had  been  occupied  as  a  farm  by  the 
tenants  of  the  defendant.  In  1814,  George  G. 
Klock  was  the  owner  of  real  estate  worth 
about  $4,000  besides  the  premises  in  question, 
which  were  then  worth  $500;  he  also  possessed 
considerable  personal  property.  From  1808, 
until  1822,  he  was  but  little  indebted  to  any 
one,  except  that  he  was  engaged  in  an  expen- 
sive law  suit,  having  embarked  with  several 
others  in  a  number  of  ejectment  suits,  for  the 
recovery  of  a  valuable  property  which,  in  1819, 
was  decided  against  him,  in  the  court  of  the  last 
resort  ;  after  which  he  was  involved  in  a  suit 
in  chancery  with  his  co-claimants,  relative  to 
the  expenses  of  the  suits,  and  in  1822,  a  decree 
passed  against  him  for  $3,000.  Haring,  the 
plaintiff  in  the  judgment,  under  which  the 
lessor  of  the  plaintiff  purchased,  was  the  at- 
torney of  Klock  in  the  ejectment  suits;  the  suit 
in  his  favor  was  commenced  in  1816,  for  his 
fees,  and  he  recovered  judgment  for  $1,387.69. 
J.  Kirkland,  another  of  the  attorneys  and  coun- 
sel of  Klock  and  the  other  claimants,  also  re- 
covered a  judgment  against  Klock  and  the 
others,  in  1819,  for  fees,  amounting  to  about 
$1,000. 

The  judge  charged  the  jury  that  the  deed  to 
the  wife  of  the  defendant  being  voluntary  was 
to  be  deemed  in  law,  fraudulent  and  void  as 
against  Haring,  who  at  the  time  was  a  creditor 
of  the  grantor,  and  as  to  the  lessor  of  the 
plaintiff , who  had  succeeded  to  his  rights;  that 
the  question  as  to  the  validity*  of  the  deed  did 
not  depend  upon  the  solvency  or  insolvency  of 
the  grantor  at  the  time  of  its  execution,  or 
whether  he  was  or  was  not  at  that  time  embar- 
rassed in  his  circumstances,  and  that  the  plaint- 
iff was  entitled  to  their  verdict;  the  jury  found 
accordingly.  The  defendant  moved  for  a  new 
trial. 

*Mr.  C.  P.  Kirkland,  for  defend-  [*438 
ant.  The  deed  to  the  wife  of  the  defendant 
was  a  good  and  valid  deed.  If  it  was  intended 
to  be  impeached  on  the  ground  of  fraud,  the 
question  whether  fraudulent  or  not,  should 
have  been  submitted  to  the  jury.  Fraud  or  no 
fraud,  is  a  question  of  fact,  and  like  all  other 
questions  of  fact  must  be  submitted  to  the  jury. 
8  Cow..  428;  4  Wend.,  303.  Besides,  at  the 
rendition  of  the  judgment  in  favor  of  Haring, 
Klock  had  no  interest  in  the  land  upon  which 
the  judgment  could  attach;  at  that  time,  also, 
and  at  the  time  of  the  sheriff's  sale  and  deed, 
the  land  was  holden  by  the  defendant  ad- 
versely. 

Mr.  J.  A.  Spencer,  for  plaintiff.  In 
the  cases  cited  from  Cowen  and  Wendell,  there 
was  no  evidence  of  indebtedness  to  any  amount 
at  the  time  of  the  conveyances  alleged  to  be  vol- 
untary; here  the  grantor  was  involved  in  a 
controversy,  the  expenses  of  which  exhausted 
his  whole  substance.  The  deed,  therefore,  was 
void.  3  Johns.  Ch.,480;  5  Cow.,  67;  14  Johns., 
493. 

By  the  Court,  Sutherland,  /.  The  judge 
erred  in  deciding  as  a  question  of  law,  that  the 
deed  from  George  G.  Klock  to  his  daughter, 
the  wife  of  the  defendant,  was  fraudulent  and 
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void  against  the  then  existing  creditors  of 
Klock,  on  the  ground  that  it  was  voluntary. 
Whether  fraudulent  or  not,  was  in  this,  as  in 
all  other  cases,  a  question  of  fact  for  the  jury. 
There  is  no  such  thing  as  fraud  in  law,  as  dis- 
tinguished from  fraud  in  fact.  What  was  for- 
merly considered  as  fraud  in  law,  or  conclu- 
sive evidence  of  fraud,  and  to  be  so  pronounced 
by  the  court,  is  now  but  prima  facie  evidence, 
to  be  submitted  to  and  passed  upon  by  the  jury; 
Seward  v.  Jackson,  8  Cow.,  406,  in  the  Court 
of  Errors,  and  Jackson  v.  Peek,  4  Wend.,  303. 
On  this  ground  a  new  trial  must  be  granted. 

If  the  deed  from  Klock  to  his  daughter 
should  be  found  to  have  been  fraudulent,  then 
it  was  absolutely  void  ab  initio,  and  the  other 
points  suggested  by  the  counsel  for  the  defend- 
ant cannot  arise. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in— 12  Wend.,  475 ;  18  Wend.,  393 ;  4  Hill,  312: 
1  Edw.,  333 ;  6  Barb.,  490 ;  53  How.  Pr.,  355 ;  38  Super., 
324 ;  46  Mich.,  562;  37  Am.  Dec.,  142  (3  Met.,  332). 


439*]    *PHILLIPS  v.  BARBER. 

Slander  —  Charge  of  Felony. 

In  slander,  where  the  charge  was  felony,  made  in 
reference  to  a  transaction  innocent  in  itself,  and  so 
understood  by  several  persons,  it  was  held  that,  as 
it  was  fairly  to  be  inferred  that  others  were  pres- 
ent at  the  time  of  the  speaking  of  the  words,  and  as 
the  words  were  spoken  in  reference  to  a  transac- 
.tion,  the  subject  of  felony,  and  no  explanation  ac- 
companied the  speaking,  showing  that  the  charge 
did  not  amount  to  felony,  the  action  was  maintain- 
able. 


was  an  action  of  slander,  tried  at  the 
Herkimer  Circuit,  in  Mar.,  1830,  before 
the  Hon.  Nathan  Williams  one  of  the  Circuit 
Judges.          • 

The  words  spoken  at  a  public  meeting  were, 
"You  have  stolen  my  wood."  All  the  wit- 
nesses examined  on  the  trial  testified  that  they 
understood  the  charge  to  relate  to  a  transac- 
tion not  felonious.  It  appeared  that  the  plaint- 
iff had  purchased  of  one  Rathbone  a  quantity 
of  wood,  cut  on  the  land  of  the  defendant,  who 
had  a  pile  of  wood  near  the  wood  belonging  to 
Rathbone;  the  plaintiff,  supposing  that  the 
pile  belonging  to  the  defendant  was  included 
in  the  quantity  purchased  by  him  of  Rathbone, 
took  a  part  or  it,  but  discovering  his  error,  he 
admitted  that  he  had  been  under  a  mistake, 
and  made  no  further  claim  to  the  wood  be- 
longing to  the  plaintiff.  After  which  admis- 
sion, known  by  the  defendant  to  have  been 
made,  the  defendant  made  the  charge  com- 
plained of  in  the  declaration.  The  witnesses 
testifying  that  they  understood  the  charge  to 
relate  to  the  above  transaction,  the  counsel  for 
the  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  sustain  his  action,  the  words 
being  spoken  in  reference  to  a  transaction 
which  did  not  amount  to  larceny;  but  the 
judge  ruled,  that  the  words  being  actionable 
in  themselves,  the  defendant  was  bound  to 
show  that  they  were  spoken  in  reference  to 
property  which  could  not  be  the  subject-mat- 
ter of  larceny,  or  that  the  transaction  alluded 

NOTE.—  Slander. 

See  Bullock  v.  Koon,  9  Cow..  30,  note,  and  nntet 
there  cited;  Moody  v.  Baker,  5  Cow..  351,  notet  there 
cited  ;  Skinner  ads.  Powen*.  1  Wend.,  461,  note  ;  8e- 
wall  v.  Catlin,  3  Wend.,  281,  note. 
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to  was  so  explained  at  the  time  of  the  speak- 
ing of  the  words,  that  the  hearers  must  have 
known  that  the  charge  did  not  amount  to  lar- 
ceny; and  that  unless  the  defendant  had 
brought  himself  within  those  exceptions,  the 
plaintiff  *was  entitled  to  a  verdict.  [*44O 
The  defendant  excepted.  The  jury  found  for 
the  plaintiff,  and  the  defendant  now  moved  to 
set  aside  the  verdict. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  J.  B.  Hunt,  for  plaintiff. 

By  the  Court,  Nelson,  J.  We  perceive  no 
objection  to  the  charge  of  the  judge,  or  any 
essential  difference,  in  principle,  between  the 
law  as  laid  down  by  him  and  that  which  was 
insisted  on  by  the  counsel  for  the  defendant. 
The  words 'were  actionable  in  themselves,  and 
would  only  be  deprived  of  that  character  by  an 
explanation  by  the  defendant  at  the  time,  show- 
ing to  the  hearers  that  he  did  not  intend  a 
charge  of  larceny.  It  of  course  is  not  neces- 
sary that  the  explanation  should  be  made  by 
the  defendant  at  the  time  of  speaking  the 
words,  if  all  the  hearers  are  in  possession  of 
the  facts  alluded  to  when  the  words  are  spok- 
en, because  this  would  be  sacrificing  to  the 
terms  of  the  rule,  its  substance  and  meaning. 
It  is  enough  that  the  hearers  understood  at  the 
time  to  what  the  defendant  referred,  and  that 
such  reference  gave  to  the  words  an  innocent 
meaning.  The  case  states  that  the  witnesses 
who  proved  the  charge,  all  stated  that  it  re- 
ferred to  the  taking  of  the  wood  of  the  defend- 
ant by  the  plaintiff  (which,  as  detailed  in  the 
case,  was  an  innocent  transaction),  and  that 
they  so  understood  the  charge  at  the  time  it 
was  made.  Whether  the  explanation  as  to  the 
taking  of  the  wood  was  made  at  the  time  of 
the  charge  by  the  defendant,  or  whether  the 
witnesses  understood  the  transaction  from 
some  other  source,  and  at  some  other  time, 
does  not  appear.  If  they  did  not  obtain  the 
explanation  at  the  time,  but  understood  it  in 
some  other  way,  though  they  were  in  posses- 
sion of  facts  which  gave  the  words  an  inno- 
cent meaning,  others  present  might  not  be; 
and  it  is  fairly  to  be  inferred  from  this  case 
that  others  were  present.  It  appears  that  after 
the  defendant  knew  that  the  plaintiff  had  tak- 
en the  wood  through  mistake,  believing  he 
had  bought  it,  he  persisted  in  making  the 
charge  of  stealing,  and  did  make  the  one  com- 
plained of,  clearly  intending  to  deny  the  ex- 
planation given,  *and  to  characterize  [*44 1 
it  as  a  felony,  and  in  relation  to  a  transaction 
which  was  a  subject  of  felony.  The  case,  we 
think,  was  fairly  submitted  to  the  jury,  and 
there  is  no  cause  for  disturbing  the  verdict. 

New  trial  denied. 

Cited  in-72  N.  Y.,  420;  4  Barb.,  514;  42  Barb.,  330t 
336. 


R.  PATTERSON 

v. 

W.  CHOATE,  Impleaded  with  P.  PATTER- 
SON. 

Partnership — Entries  made  by  One  Partner — 
Acknowledgment  after  Dissolution — Effect  of 
— Statute  of  Limitations. 

The  acknowledgment  of  a  previous  debt  due  from 
a  firm,  made  by  one  partner  after  the  dissolution, 
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binds  the  other  partner  so  far  as  to  prevent  him 
from  availing  himself  of  the  Statute  of  Limitations; 
such  acknowledgrment  is  admissible  to  repel  the 
presumption  of  payment  of  a  debt  which  is  shown 
to  have  once  existed  against  the  firm,  although  not 
competent  to  create  a  debt;  so  held  in  this  case, 
where  the  admission  was  made  12  years  after  the 
dissolution. 

Entries  in  the  books  of  account  of  the  firm,  in  the 
handwriting  of  one  of  the  partners,  exhibiting  a 
debit  and  credit  side  of  an  account,  from  which  it 
appears  a  balance  is  due  from  the  firm,  although  no 
balance  is  struck  in  the  books,  is  proof  sufficient  of 
the  original  indebtedness,  and  entitles  the  creditor 
to  interest  from  the  time  that  the  parties  inspected 
the  accounts  while  in  that  situation. 

Where  the  testimony  was  that  the  partner  said 
that  the  balance  was  due  at  the  time  of  the  dissolu- 
tion, and  had  not  been  paid  to  his  knowledge,  and 
then  the  witness  added,  on  examination,  that  the 
expression  was  "  that  the  balance  was  due  at  the 
time  of  the  dissolution,  and  still  is  due,"  or  "  that  it 
was  then  due,  and  had  never  been  paid;"  it  was 
held,  that  it  amounted  to  an  admission  of  a  subsist- 
ing indebtedness. 

Citations— 15  Johns.,  409;  6  Johns.,  267. 

THIS  was  an  action  of  aszumpsil,  tried  at  the 
Genesee  Circuit  in  Apr.,  1830.  The  dec- 
laration contained  a  count  for  goods  sold  and 
delivered,  the  common  money  counts,  and  an 
insimul  c&mputassent.  The  defendant  pleaded 
the  general  issue  and  the  Statute  of  Limita- 
tions. The  plaintiff  replied  a  new  promise. 

Choate  and  Patterson,  the  defendants,  were 
copartners  as  merchants  in  N.  H.,  where  the 
plaintiff  also  resided,  and  where  the  defend- 
ants have  continued  to  reside.  The  partner- 
ship of  the  defendants  was  dissolved  about 
July  20,  1817.  While  the  partnership  contin- 
442*J  ued,  they  had  dealings  *with  the 
plaintiff,  and  upon  their  books  stood  an  ac- 
«count  with  the  plaintiff,  consisting  of  various 
items  of  debit  and  credit,  principally  in  the 
handwriting  of  Choate,  the  debit  side  of  the 
account  being  $68.61,  and  the  credit  side 
$107.33;  the  last  item  of  credit  was  under  date 
of  July  9,  1817.  Shortly  previous  to  the  dis- 
solution of  the  firm,  the  plaintiff  called  and 
wished  to  look  over  the  accounts  between  him 
and  the  defendants,  which  was  accordingly 
done  by  the  plaintiff  and  one  of  the  defend- 
ants. Previous  to  this  examination  the  ac- 
counts were  footed,  but  the  sums  were  not  sub- 
tracted from  each  other;  and  what  was  done, 
or  whether  anything,  when  the  accounts  were 
looked  over  by  the  parties,  did  not  appear.  In 
1829,  one  George  W.  Patterson,  at  the  request 
of  the  plaintiff,  and  by  the  consent  of  P.  Pat- 
terson, one  of  the  defendants,  drew  off  the  ac- 
counts from  the  book;  and  when  he  had  done 
so,  he  asked  Patterson,  the  defendant,  if  the 
difference  between  the  sum  of  $107.33,  the 
amount  credited  upon  the  book  to  the  plaintiff, 
and  the  sum  of  $68.61,  the  amount  charged 
upon  the  book  against  the  plaintiff,  would  be 
the  amount  which  was  due  to  the  plaintiff. 
Patterson  said  that  the  balance  between  the 
two  sums  was  due  to  the  plaintiff  at  the  time 
of  the  dissolution  of  the  copartnership,  and 
that  it  had  not  been  paid  to  his  knowledge. 
The  witness  who  proved  this  admission,  on  be- 
ing questioned  by  the  plaintiff's  counsel,  said 
that  the  expressions  used  by  Patterson  were 
"  that  the  balance  was  due  at  the  time  of  the 
dissolution,  and  still  is  due,"  as  he  thought;  it 
might  have  been  "  that  it  was  then  due,  and 
had  never  been  paid."  The  plaintiff  also 
proved  that  the  interest  upon  the  difference  be- 
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tween  the  two  sums  from  July  9,  1817,  to  May 
7,  1830,  was  $34.76,  and  rested.  The  counsel 
for  the  defendant  Choate,  who  alone  was 
brought  into  court,  moved  for  a  nonsuit,  in- 
sisting that  the  plaintiff  had  not  proved  such 
an  acknowledgment  of  indebtedness  as  would 
take  the  case  out  of  the  statute;  that  the  dec- 
larations of  the  defendant  Patterson,  did  not 
amount  to  an  acknowledgment  of  the  plaint- 
iff's demand,  and  if  they  did,  such  declarations 
could  not  affect  Choate,  being  made  subse- 
quent to  the  dissolution  of  the  copartnership. 
The  presiding  judge  refused  to  nonsuit  the 
plaintiff,  and  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  the  *differ-  [*443 
ence  between  the  debit  and  credit  side  of  the 
account,  and  the  interest  thereon,  from  July  9, 
1817.  The  counsel  of  Choate  excepted  to  the 
opinion  and  charge  of  the  judge,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $73.48,  the 
amount  of  the  difference,  and  the  interest  there- 
of. The  defendant  Choate  moved  for  a  new 
trial. 

Mr.  J.  L.  Wendell,  for  the  defendant,  in- 
sisted that  no  act  or  declaration  of  Patterson, 
subsequent  to  the  dissolution  of  the  partner- 
ship, could  effect  Choate  so  as  to  render  him 
liable  to  the  payment  of  any  debt  whatever,  to 
which  he  would  not  be  liable  independent  of 
such  act  or  declaration.  After  a  dissolution, 
partners  are  so  disunited  in  interest  that  one 
cannot,  by  any  contract  or  engagement,  impli- 
cate thte  other;  Gow,  Part.,  274,  310;  3  Johns 
536;  15  Id.,  424;  6  Cow  ,  653  ;  9  Id.,  420  ;  and 
if  a  partner  cannot  create  a  debt  by  his  admis- 
sion, he  cannot  revive  it  when  barred  by  the 
statute,  for  he  cannot  do  indirectly  what  he  is 
not  permitted  to  do  directly.  A  different  opin- 
ion it  was  conceded  had  prevailed,  both  in  En- 
gland and  here,  resting  with  us  upon  the  au- 
thority of  two  cases,  viz.:  Smith  v.  Ludlow,  6 
Johns.,  267,and  Johnson  v.  Beardslee,  15  Johns., 
3.  The  counsel  said  he  hoped  to  show  that 
neither  of  those  cases  were  binding  upon  th& 
court  as  authority;  what  was  said  in  the  first 
upon  this  question  not  being  called  for  bv  the 
circumstances  of  the  case,  and  the  second  case 
evidently  not  having  been  fully  considered,  not 
having  been  argued,  and  the  decision  of  the 
court  being  based  upon  two  English  cases,  one 
of  which  had  been  overruled  in  that  country, 
and  the  other,  after  being  repeatedly  questioned 
and  frittered  away  by  subsequent  decisions, 
was  finally  put  at  rest  by  an  Act  of  Parliament; 
and  besides,  that  by  the  decisions  of  most  re- 
spectable courts  in  our  own  country,  those  two 
English  cases,  viz. :  Whitcomb  v.  Whitney, 
Doug.,  652,  and  Jackson  v.  Fairbank,  2  H.  BL, 
340,  had  been  pronounced  to  be  unsound  law. 
But  he  was  stopped  by  the  Court,  who  said  that 
the  question  was  not  open  for  discussion  in 
this  court;  that  here  the  law  was  considered  as 
settled,  that  though  one  partner,  after  the  dis- 
solution, cannot  bind  the  other  by  any  new 
*contract,  yet  his  acknowledgment  of  [*444 
a  previous  debt  due  from  the  partnership,  will 
bind  the  other  partner  so  far  as  to  prevent  him 
from  availing  himself  of  the  Statute  of  Limi- 
tations; that  such  acknowledgment  is  admis- 
sible to  repel  the  presumption  of  payment  of 
a  debt  which  is  shown  to  have  once  existed 
against  the  firm,  although  not  competent  to 
create  a  new  debt.  The  counsel  then  urged, 
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that  even  within  the  principle  thus  established, 
the  acknowledgment  of  Patterson  was  not  suf- 
ficient to  bind  Choate.  1.  There  was  no  legal 
evidence  of  a  previous  debt;  a  balance  appear- 
ing on  the  books  of  the  defendants  was  not 
enough.  Such  entries  are  mere  memoranda, 
and  not  evidences  of  debtor  se,  either  for  or 
against  parties;  unaccompanied  by  admissions 
of  indebtedness,  they  amount  to  nothing;  there 
may  be  receipts  or  accounts  not  posted,  which 
would  more  than  liquidate  the  apparent  bal- 
ance— at  least  the  books  should  have  been  pro- 
duced as  the  hightest  evidence.  2.  If  the  ac- 
knowledgment be  considered  evidence  oi  a 
previous  debt,  the  admission  of  Patterson  was 
not  sufficient  to  take  the  case  out  of  the  statute; 
the  mere  saying  that  the  apparent  balance  had 
not  been  paid  to  his  knowledge  is  not  enough. 
8  Or.,  72;  5  Conn.,  486.  3.  Payment  ought  to 
have  been  presumed;  12  years  elapsed  from  the 
time  of  the  dissolution  until  the  time  of  the  ad- 
mission. In  3  Johns.,. 268,  Chancellor  Kent  ex- 
pressed the  opinion,  that  to  stale  demands  of 
this  kind  the  presumption  of  payment  ought 
to  attach.  Such  presumption  attaches  to  bonds 
and  mortgages  after  a  lapse  of  a  period  less 
than  20  years,  7  Johns.,  556  ;  10  Id.,  381;  and 
in  analogy  to  such  rule,  simple  contract  debts 
should  be  presumed  paid  after  a  lapse  of  12 
years.  Interest  was  not  recoverable,  the  ac- 
count being  unliquidated  ;  although  the  debit 
and  credit  sides  of  the  account  were  footed,  no 
balance  was  struck  when  the  parties  were  to- 
gether in  1817. 

Mr.  J.  A.  Spencer,  for  plaintiff.  The  de- 
fendants residing  abroad,  that  is,  without  this 
State,  the  Statute  of  Limitations  does  not  run 
against  the  plaintiff's  demand.  The  evidence 
of  the  original  indebtedness  was  prima  facie 
sufficient,  15  Johns.,  409  ;  no  objection  was 
taken  at  the  trial  to  the  non-production  of  the 
445*]  *books  of  account,  and  cannot  now  be 
insisted  on  ;  and  as  to  the  admission  by  Pat- 
terson, it  is  amply  sufficient  within  the  adjudi- 
cations upon  that  question — he  not  only  sakl 
that  the  balance  had  not  been  paid  to  his 
knowledge,  but  also  that  it  was  due,  and  had 
never  been  paid.  No  objection  was  taken  to 
the  claim  for  interest,  but  had  it  been  insisted 
on,  the  proof  clearly  showed  a  balance. 

Mr.  Wendell,  in  reply.  The  plaintiff  cannot 
rely  upon  the  non-residence  of  the  defendants 
to  save  the  statute,  not  having  replied  such 
non-residence,  but  a  new  promise. 

By  the  Court,  Sutherland,  J.  The  original 
indebtedness  of  the  firm  of  Choate  &  Patterson 
was  satisfactorily  established  by  the  testimony 
of  George  W.  Patterson.  The  fact  of  a  balance 
due  to  the  plaintiff  was  shown  by  entries  made 
in  the  defendants'  own  books  of  account  before 
their  dissolution,  in  the  handwriting  of  one  of 
the  defendants.  It  was  expressly  held  in  Wai- 
den  v.  Sherburne,  15  Johns.,  409,  that,  entries 
made  by  one  of  the  partners,  during  the  part- 
nership, in  their  books  of  account,  are  admissi- 
ble evidence  against  both.  No  objection  was 
made  at  the  trial  to  the  competency  of  this  evi- 
dence; it  does  not  appear  even  to  have  been 
suggested  that  the  books  themselves  should 
have  been  produced. 

It  has  been  repeatedly  held  in  this  court, that 
though  one  partner  after  the  dissolution  can- 
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not  bind  the  other  by  any  new  contract,  yet 
his  acknowledgment  of  a  previous  debt  due 
from  the  partnership,  will  bind  the  other  part- 
ner, so  far  as  to  prevent  him  from  availing  him- 
self of  the  Statute  of  Limitations.  It  is  admissi- 
ble to  repel  the  presumption  of  payment  of  a 
debt  which  is  shown  to  have  once  existed 
against  the  firm,  although  not  competent  to 
create  a  new  debt.  In  Smith  v.  Ludlow,Q  Johns. , 
267,  and  in  various  other  cases  in  this  court, 
this  principle  has  been  recognized. 

The  acknowledgment  was  sufficient  to  raise 
a  new  promise.  The  witness  first  stated  it  as 
follows:  that  Patterson  said  "that  the  balance, 
as  exhibited  by  their  books  of  account,  was  due 
to  the  plaintiff  at  the  time  of  the  dissolution  of 
the  copartnership,  and  had  not  been  paid  to 
his  knowledge."  Upon  *being  inter-  [*446 
rogated  by  the  plaintiff's  counsel,  he  said  the 
expression  used  by  Patterson  was,  "that  the 
balance  was  due  at  the  time  of  the  dissolution, 
and  still  is  due."  as  witness  thought.  It  might 
have  been  "that  it  was  then  due,  and  had 
never  been  paid  ; "  either  version  of  it  amounts 
to  a  clear  and  explicit  admission  of  a  subsist- 
ing indebtedness. 

Interest  was  properly  allowed.  The  account 
was  liquidated,  and  the  balance  due  exhibited 
on  the  books  of  the  defendant.  The  evidence 
shows  that  the  plaintiff,  with  one  of  the  de- 
fendants, examined  the  account  as  stated,  and 
his  assent  to  its  accuracy  is  fairly  to  be  implied. 

Motion  for  new  trial  denied. 

Statute  of  Limitations— acknowledgment  of  debt 
by  partner  after  dissolution. 

Overruled— 2  N.  Y.,  529. 

Cited  in— 9  Wend.,  298;  15  Wend.,  289:  11  N.  Y.. 
181 ;  33  N.  Y.,  533 ;  3  Barb.  548 ;  4  Barb.,  537 ;  10  Barb.* 
35,  566 ;  15  Barb.,  172 ;  38  N.  J.  L.,  36 ;  39  Am.  Rep.,  58 
(100  111.,  443). 

Interest— hook  accounts-balance.  Cited  in— 85  N. 
Y.,  267:  3  Keyes,  335;  1  Abb.  A  pp.  Dec.,  326 ;  1  Trans. 
App.,286;  37  How.  Pr.,  285;  3  Abb.  N.  S.,  382;  21 
Wall.,  111. 


HUBBARD  v.  ELMER. 

Principal  and  Agent — Powers  of  Agent — Ad- 
missions of  Agent  as  Evidence. 

An  agent  authorized  to  bargain  and  sell  lands,  has 
no  right  under  such  power  to  grant  a  license  to  the 
purchaser,  previous  to  a  conveyance,  to  enter  and 
cut  timber,  although  such  license  be  given  with  a 
bona  fide  intent  to  effect  the  sale  of  the  lands. 

The  admissions  of  an  agent,  made  subsequent  to 
the  time  of  the  entering  into  a  contract  in  reference 
to  the  subject-matter  of  the  contract,  are  inadmissi- 
ble in  evidence. 

Citation— 9  Johns.,  35,  331 ;  7  Cow.,  229 ;  1  Phil. 
Ev.,  76. 

THIS  was  an  action  of  trespass,  quare  clau- 
sumfregit,  tried  at  the  Allegany  Circuit 
in  May,  1830,  before  the  Hon.  Addison  Gar- 
diner, one  of  the  Circuit  Judges. 

The  plaintiff  proved  the  cutting  and  carry- 
ing away  of  a  quantity  of  pine  saw-lOgsby  the 
defendant  in  1826  from  the  locus  in  quo.  The 
defendant  proved  that  May  5,  1825,  one  Foote, 
as  the  attorney  of  the  plaintiff,  entered  into  a 
contract  with  one  Jackson,  to  sell  and  convey 
to  Jackson  100  acres  of  land,  part  of  the  lot  on 
which  the  timber  was  cut,  for  the  considera- 
tion of  $800,  of  which  sum  $80  was  to  be  paid 
down,  and  the  residue  at  deferred  periods,  and 
on  payment  of  the  whole  consideration,  a  deed 
was  to  be  executed:  Foote  accepted  the  note  of 
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the  defendant  for  $80,  in  satisfaction  of  the 
first  payment.  Foote  was  authorized  to  bargain 
and  sell,  subject  to  the  confirmation  of  the 
447*]  plaintiff,  the  locus  in  quo,  *and  other 
lands  belonging  to  the  plaintiff.  Foote  knew 
that  Jackson  cut  timber  upon  the  lot  bargained 
to  be  sold  to  him,  and  himself  bought  logs  and 
timber  from  Jackson.  Whilst  the  defendant 
was  engaged  in  cutting  logs  on  the  premises, 
Foote  was  heard  to  remark  that  he  was  afraid 
that  the  defendant  would  get  too  may  logs 
from  the  lot  in  question ;  that  he  was  to  get  but 
$80  worth  for  the  note  given  him  on  Jackson's 
contract,  and  in  the  spring  of  1826  he  forbade 
the  defendant  cutting  any  more  logs,  saying 
that  he  had  got  as  many  as  he  had  agreed  to 
let  him  have.  It  was  further  proved  that  the 
plaintiff  had  received  payment  of  the  note  for 
$80,  and  also  had  been  put  into  possession  of 
some  village  lots,  received  by  Foote  of  Jack- 
son in  satisfaction  for  the  destruction  of  the 
timber  on  the  lot.  The  evidence  of  the  declara- 
tions of  Foote,  as  to  the  license  to  the  defend- 
ant to  cut  timber,  was  objected  to  by  the  plaint- 
iff, but  received  by  the  judge,  who  charged  the 
jury  that  the  contract  to  sell  did  not  authorize 
Jackson  to  enter  into  possession  and  cut  timber, 
but  if  Foote,  at  the  time  of  the  contract, agreed 
with  the  defendant  that  he  might  take  trees  or 
timber  from  the  lot  to  the  value  of  $80,  for 
which  amount  the  defendant  had  given  his 
note,  to  induce  Jackson  to  purchase,  or  with  a 
bonafide  intent  to  effect  the  sale  of  the  lot,  his 
so  agreeing  was  within  the  authority  conferred 
by  the  power  of  attorney,  and  the  defendant 
was  justified  in  taking  timber  to  that  amount; 
or  if  they  should  believe  that  the  plaintiff  had 
subsequently  recognized  the  acts  of  his  agent 
in  the  sale  or  disposition  of  the  timber  in  ques- 
tion, with  a  full  knowledge  of  all  thefacts.the 
action  could  not  be  sustained,  and  they  must 
find  for  the  defendant.  The  plaintiff  excepted 
to  the  charge,  and  the  jury  found  a  verdict  for 
the  defendant,  which  the  plaintiff  now  moved 
to  set  aside. 

Mr.  S.  Beardsley,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Nelson,  J.  It  has  been  repeat- 
edly decided  in  this  court,  that  a  contract  to 
sell  and  convey  land  upon  certain  conditions 
therein  contained,  does  not  of  itself  confer  a 
448*]  *license  to  enter,  much  less  to  enter  and 
commit  waste,  by  destroying  the  timber,  9 
Johns.,  35.  331;  7  Cow.,  229;  and  if  so,  it  obvi- 
ously follows,  that  an  agent  or  attorney,  who 
only  has  power  to  "  bargain  and  sell "  (subject 
to  confirmation ),  has  no  authority  to  license 
any  one  to  enter  and  commit  waste,  or  cut  tim- 
ber. The  defendant,  therefore,  cannot  justify 
himself  under  the  agent.  The  agent  in  this 
case  had  no  power  to  sell  the  timber  distinct 
from  the  land  to  the  defendant,  or  anyone  else, 
much  less  to  permit  the  defendant  to  indemni- 
fy himself  out  of  his  timber,  for  securing  the 
first  payment  on  the  contract  with  Jackson. 

From  the  charge  of  the  judge,  it  seems  he 
supposed,  that  if  the  permission  to  the  defend- 
ant to  indemnify  himself  out  of  the  timber  on 
the  lot,  for  his  responsibility  assumed  in  behalf 
of  Jackson,  the  purchaser,  was  given  for  the 
purpose  and  with  the  intent  to  make  sale  of  the 
land,  that  it  came  within  the  scope  of  his  pow- 


er, and  justified  the  trespass.  I  cannot  assent 
to  this  proposition;  it  would  be  placing  the  ex- 
tent of  the  power  of  the  agent  upon  the  intent 
with  which  he  endeavors  to  execute  it,  an  un- 
certain and  unsafe  criterion,  whereas  it  must 
always  depend  upon  a  construction  of  the  in- 
strument itself ;  upon  the  intent  of  the  princi- 
pal, to  be  ascertained  from  an  examination  of 
the  instrument 

The  judge  also  erred  in  admitting  the  subse- 
quent admissions  of  the  agent,  that  he  had  giv- 
en the  defendant  liberty  to  cut  and  carry  away 
the  timber.  If  the  agent  possessed  the  po'wer 
to  give  such  license,  evidence  of  his  declara- 
tions subsequent  to  the  time  of  the  making  of 
the  contract, was  inadmissible.  1  Phil.  Ev.,  76. 

There  is  no  pretense  that  the  plaintiff  ever 
ratified  or  assented  to  the  license  given  by  the 
agent. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-7  N.  Y.,  369 ;  71  N.  Y.,  136  (27  Am.  Rep., 
21):  72  N.  Y.,  285  (28  Am.  Rep.,  154);  4  E.  D.  S.,  167;  24 
CaL,  140;  14  Mich.,  122. 


*GILBERT  t>.  DICKERSON.  [*449 

Trover — Lies  by  One  Tenant  in  Common  against 
Another,  When — Pleading — Non-Joinder. 

Trover  will  not  lie  by  one  tenant  in  common  of  a 
chattel  against  another,  simply  because  the  latter 
claims  to  be  the  exclusive  owner,  and  locks  up  the 
property— a  loss,  destruction  or  sale  must  be  shown. 

In  an  action  ex  delicto  the  non-joinder  of  a  party 
plaintiff  can  be  taken  advantage  of  only  by  plea  in 
abatement,  or  by  way  of  apportionment  of  damages 
on  the  trial. 

Citations— Bull.  N.  P.,  34, 35;  2  Johns.,  468;  3  Johns., 
175;  1  Taunt.,  241;  1  Inst.,199  b,  sec.  323;  200  a;  1  Wend., 
381. 

THIS  was  an  action  of  trover,  tried  at  the 
Yates  Circuit,  in  Jan.,  1830,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 

The  action  was  brought  for  the  conversion 
of  a  horse;  the  plaintiff  claimed  to  be  half  own- 
er of  him,  and  showed  a  previous  possession. 
The  horse  was  in  the  possession  of  the  defend- 
ant in  the  summer  of  1828,  when  the  plaintiff 
demanded  him,  or  payment  for  one  half  his 
value.  The  defendant  refused  to  do  either, 
saying  that  he  had  bought  the  whole  of  the 
horse  of  one  John  P.  Barnard,  and  paid  $200 
for  him,  and  that  the  horse  was  then  locked 
up.  The  plaintiff  proved  that  in  the  spring  of 
1828.  John  P.  Barnard  sold  his  interest  in  the 
horse  to  one  Eli  Barnard,  and  rested.  The  de- 
fendant moved  for  a  nonsuit,  on  the  ground  : 
1.  If  he  and  the  plaintiff  were  tenants  in  com- 
mon of  the  horse,  no  such  conversion  had  been 
shown  as  would  entitle  the  plaintiff  to  sustain 
this  action;  and  2.  If  Eli  Barnard  was  tenant 
in  common  with  the  plaintiff,  he  should  have 
been  joined  in  the  action  with  the  plaintiff. 
The  judge  granted  a  nonsuit, which  the  plaint- 
iff now  moved  to  set  aside. 

Mr.  J.  A.  Collier,  for  the  plaintiff.  There 
was  no  evidence  that  the  defendant  purchased 
of  John  P.  Barnard;  there  was  nothing  but  his 
own  declaration.  If  Barnard  sold  the  whole  of 
the  horse  to  the  defendant,  such  sale  was  a 
conversion,  and  vendee  as  well  as  vendor  is  li- 
able. The  only  proof  of  a  sale  by  John  P. 
Barnard  was  a  sale,  not  to  the  defendant,  but 
to  Eli  Barnard  ;  and  although  the  latter  was 
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45O*]  not  joined  in  the  action,  *the  plaintiff 
was  entitled  to  recover ;  for  the  action,  being 
ex  delicto,  the  non-joinder  of  Barnard  could  be 
taken  advantage  of  only  by  plea  in  abatement, 
or  by  apportionment  of  the  damages  on  the 
trial.  1  Wend.,  381.  If  the  defendant  be  con- 
sidered as  the  tenant  in  common  of  the  plaint- 
iff in  the  horse,  the  assumption  of  the  entirety 
of  the  horse,  and  locking  him  up,  was  tanta- 
mount to  a  loss,  destruction  or  sale  and,  there- 
fore, a  conversion.  Bull.  N.  P.,  34,  35; 4  Stark. 
Ev.,.1496,  and  note. 

Mir.  J.  A.  Spencer,  for  the  defendant.  A 
claim  by  a  tenant  in  common  to  the  exclusive 
possession  of  a  joint  chattel,  is  not  enough  to 
justify  the  action  of  trover,  and  this  is  the  only 
question  in  this  case.  He  cited  2  Johns.,  468 ; 
3  Id.,  175;  1  Taunt.,  241;  8  T.  R.,  145. 

By  the  Court,  Sutherland,  J.  If  the  plaint- 
iff and  defendant  were  tenants  in  common  in 
the  horse,  there  can  be  no  question  that  the  ac- 
tion cannot  be  maintained  upon  the  evidence 
in  this  case.  A  tenant  in  common  cannot  main- 
tain trover  against  his  co-tenant,  without  prov- 
ing a  loss,  destruction  or  sale  of  the  article  by 
such  co-tenant.  Bamardistone  v.  Chapman, 
Bull.  N.  P.,  34,  35  ;  St.  John  v.  Standring,  2 
Johns.,  468;  Wilson  v.  Reed,  3  Johns.,  175;  Fen- 
ning  v.  Ld.  Grenmlle,  1  Taunt.,  241.  It  is  not 
sufficient  to  maintain  the  action,  that  the  one 
tenant  has  obtained  the  exclusive  possession 
of  the  chattel,  and  claims  to  be  the  sole  owner, 
and  refuses  to  deliver  it  up  to  his  co-tenant,or  to 
permit  him  to  share  in  the  possession.  Littleton, 
1  Inst.,  199  b,  sec.  323,  illustrates  the  rule,  by 
putting  the  very  case  now  at  bar.  He  says  : 
"  If  two  be  possessed  of  chattels  personal  in 
common,  by  divers  titles,  as  of  a  horse,  an  ox, 
or  a  cow,  if  the  one  takes  the  whole  to  himself 
out  of  the  possession  of  the  other,  the  other 
hath  no  other  remedy  but  to  take  this  from 
him  who  hath  done  the  wrong,  to  occupy  in 
common, when  he  can  see  his  time."  And  Coke, 
in  his  commentary  on  this  passage,  reiterates 
it  with  approbation.  1  Inst.,  200  a.  I  have 
found  no  case  in  which  it  has  been  intimated 
that  the  assumption  of  an  exclusive  right  on 
451*]  *the  part  of  the  defendant,  or  a  denial 
of  the  plaintiff's  title  as  tenant  in  common, was 
equivalent,  in  judgment  of  law,  to  a  loss  or 
destruction  of  the  article.  Such  was  the  fact 
in  the  case  of  St.  John  v.  Standring  ;  and  in 
Penning  v.  Ld.  Orenville,  the  action  was  brought 
for  the  conversion  of  a  whale,  by  the  defend- 
ant, of  which  the  plaintiff  claimed  to  be  joint 
owner.  The  defendant  had  cut  up  the  whale 
and  made  it  into  oil.  Still,  it  was  held,  that 
this  was  not  such  a  destruction  of  the  subject- 
matter  as  to  sustain  the  action  of  trover,  be- 
cause the  plaintiff  could  take  and  use  the  com- 
modity in  its  altered  state.  The  defendant  in 
this  case  locked  up  the  horse,  claiming  him  to 
be  his  exclusive  property.  This  is  not  suffi- 
cient, within  the  preceding  authorities,  to  sus- 
tain trover  by  one  tenant  m  common  against 
another. 

The  plaintiff's  witnesses  showed  that  the  de- 
fendant claimed  to  have  purchased  the  horse 
from  John  P.  Barnard, who  is  admitted  to  have 
been  the  joint  owner  with  the  plaintiff .  When 
the  demand  was  made  upon  him  by  the  plaint- 
iff, he  stated  the  fact  that  he  had  purchased 
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the  whole  of  the  horse  from  John  P.  Barnard, 
and  paid  him  $200.  I  am  inclined  to  think 
that  this,  coming  put  from  the  plaintiff's  own 
witnesses,  and  being  a  part  of  the  same  con- 
versation on  which  the  plaintiff  relied  as  evi- 
dence of  the  conversion,  is  to  be  considered  a» 
competent  evidence  of  the  plaintiff's  interest  in 
the  horse,  and  shows  him  to  have  been  a  ten- 
ant in  common  with  the  plaintiff.  It  does  not 
appear  that  the  sale  from  John  P.  Barnard  to 
Eli  Barnard  was  prior  to  that  to  the  defendant; 
the  presumption  is,  as  the  defendant  had  the 
possession,  the  sale  to  him  was  first  made. 

In  action  ex  delicto,  the  non-joinder  of  a  partjr 
plaintiff  can  be  taken  advantage  of  only  by 
plea  in  abatement,  or  by  way  of  apportionment 
of  the  damages,  on  the  trial.  1  Wend.,  381,  and 
cases  cited. 

New  trial  denied. 

Tenants  in  common— trover.  Cited  in — 42  N.  Y.,561r 
83  N.  Y.,  205;  1  Laws,  429;  18  Hun,  206;  2  Barb.,  635:  28 
Barb.,  292;  25  Minn.,  195;  29  Am.  Dec.,  500  (13  Me.,193); 
39  Am.  Dec.,  584  (22  Me.,  347);  6  Am.  Rep.,  387  (35  Md., 
163). 

See,  also— 31  Barb.,  569. 

Action  ex  delicto — non-joinder.  Cited  in — 13  N.Y.,. 
336 ;  15  Barb.,  336. 


*HARDY  «.  ROWE.         [*452 

Practice  in  Justice  Court — Suit,  where  Brought — 
Pleading. 

A  suit  in  a  justice's  court  must  be  brought  in  the 
town  or  next  adjoining  town  wherein  either  the 
plaintiff  or  the  defendant  to  the  record  resides ;  the 
fact  that  the  chose  in  action  belongs  to  an  assignee, 
a  non-resident  of  the  county,  but  not  a  party  to  the 
record,  does  not  justify  a  departure  from  the  re- 
quirement of  the  statute. 

When  the  essential  rights  of  the  parties  depend 
upon  the  pleadings  exhibited  in  a  justice's  court, 
the  court  will  be  governed  by  them,  notwithstand- 
ing the  latitude  allowed  in  reference  to  such  plead- 
ings. 

Citations— 5  Wend.,  513 ;  Laws  of  1824,  293,  sec.  30. 

ERROR  from  the  Oswego  C.  P.  Hardy  sued 
Rowe  in  a  justice's  court,  and  declared 
against  him  on  a  justice's  judgment  in  his 
favor,  against  the  defendant.  The  defendant 
pleaded  in  abatement  that  the  plaintiff  and 
himself  were  both  residents  of  the  Town  of 
Oswego,  and  that  Oswego  was  not  an  adjoin- 
ing town  to  the  Town  of  Richland,  where  the 
suit  was  brought.  The  plaintiff  replied  that 
the  judgment  declared  on  had  been  assigned 
to  one  Brewster,  a  non-resident  of  the  County 
of  Oswego.  The  defendant  rejoined,  denying 
the  assignment  to  Brewster.  On  the  issue 
thus  joined  the  cause  was  tried  before  the  jus- 
tice, who  rendered  judgment  for  the  plaintiff, 
and  the  defendant  appealed.  On  the  trial  in 
the  C.  P.  the  judgment  declared  on  and  an  as- 
signment of  the  same  to  Brewster  were  proved, 
and  the  fact  that  Brewster  was  a  non-resident 
of  the  county  was  also  shown;  but  it  appeared 
that  Hardy  was  an  agent  of  Brewster,  con- 
ducting an  exchange  office  in  Oswego,  and  had, 
throughout,  directed  the  proceedings  against 
the  defendant,  although  it  was  shown  that 
Brewster  had  ratified  the  act  of  his  agent,  in 
employing  an  attorney  to  conduct  the  suit. 
The  C.  P.  instructed  the  jury  that  by  the 
pleadings  the  non-residence  of  Brewster  was 
admitted,  but  that  the  rejoinder  of  the  defend- 
ant ought  to  be  considered  as  a  mere  denial 
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that  the  assignment  set  forth  in  the  replication 
took  away  the  defendant's  privilege  of  being 
sued  in  the  town,  or  next  adjoining  town,  in 
which  he  and  the  plaintiff,  Hardy,  resided. 
The  jury,  under  the  charge  of  the  court,  found 
a  verdict  for  the  defendant,  on  which  judg- 
453*]  ment  *was  entered,  and  the  plaintiff 
having  excepted  to  the  decision  of  the  court, 
sued  out  a  writ  of  error. 
Mr.  M.  T.  Reynolds,  for  plaintiff  in  error, 
Mr.  J.  A.  Spencer,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  The  only  issue 
presented  by  the  pleadings  was  in  reference  to 
the  assignment  of  the  judgment  declared  on. 
The  assignment  was  proved  to  the  satisfaction 
of  the  court,  and  yet  they  directed  a  verdict 
for  the  defendant,  upon  the  assumption  that 
the  question  was  one  of  law,  the  court  consid- 
ering the  denial  of  the  assignment  by  the  de- 
fendant as  a  negation  of  the  rule  of  law  con- 
tended for  by  the  plaintiff,  even  if  the  assign- 
ment was  proved.  In  this  conclusion  the  C. 
P.  erred.  Some  regard  must  be  had  to  the 
pleadings  and  to  the  forms  of  proceedings  in 
justices'  courts,  when  intimately  connected 
with  the  rights  of  the  parties.  The  only  issue 
for  the  jury  to  try  was,  whether  or  not  the 
judgment  upon  which  the  suit  was  brought 
had  been  assigned  to  Brewster,  and  that  issue 
only,  if  any,  should  have  been  tried  by  the 
jury,  and  found  according  to  the  facts.  If  the 
issue  was  immaterial,  as  I  am  inclined  to  think 
it  was,  a  repleader  might  have  been  asked  for 
by  the  defendant,  5  Wend.,  513;  but  such 
motion,  and  the  orderly  course  of  proceeding 
on  the  trial  of  a  cause,  should  not  have  been 
confounded.  The  difference  between  a  ver- 
dict for  the  defendant  and  a  motion  for  a  re- 
pleader,  for  the  immateriality  of  the  issue, 
after  a  verdict  for  the  plaintiff,  is  very  mate- 
rial, as  it  respects  the  rights  of  the  plaintiff. 

The  $50  Act  requires  that  all  actions  brought 
under  it  shall  be  brought  in  the  town  or  next 
adjoining  town,  wherein  either  the  plaintiff  or 
defendant  resides,  except  when  the  plaintiff  is 
a  non-resident  of  the  county.  Laws  of  1824, 
p.  293,  sec.  30.  I  am  of  opinion  that  the  safest 
construction  to  be  given  to  this  Act  is  to  con- 
fine the  question  of  residence  to  the  parties  to 
the  record ;  for  if  the  rights  of  assignees  were 
to  be  regarded  in  this  particular,  it  would  be 
454*1  almost  impossible  to  prevent  *an  eva 
sion  of  the  statute.  The  C.  P.,  however,  hav 
ing  erred  in  their  direction  to  the  jury,  under 
the  pleadings  in  the  cause,  the  judgment  must 
be  reversed. 

Judgment  reversed. 

Cited  in— 4  Den.,  178. 


BROWN  v.  LlTTLEFIELD,  Sheriff  of  ERIE. 

Escape  of  Prisoner— Action  for — Suing  Sheriff 
Determines  Plaintiff's  Election — Plea  of  Nil 
Debet  —  Evidence  under  —  Notice  to  Produce 
Paper — Copy  of  Declaration  as  Evidence. 

A  suit  against  a  sheriff  for  the  escape  of  a  pris- 
oner in  execution  is  an  election  by  the  plaintiff  to 
consider  the  defendant  out  of  custody ;  from  the 
commencement  of  such  suit  the  defendant  in  exe- 
cution ceases,  in  judgment  of  law,  to  be  in  the  cus- 
tody of  the  sheriff,  and  may  depart  from  the  jail 
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liberties  with  impunity :  and  until  again  charged 
In  execution  an  action  for  an  escape  will  not  lie. 

Under  the  plea  of  nil  debet  to  an  action  of  debt 
for  an  escape,  any  matter  in  discharge  of  the  action 
may  be  given  in  evidence ;  as,  for  instance,  that  at 
the  time  of  the  alleged  escape  the  party  in  execu- 
tion was  not  a  lawful  prisoner  in  the  custody  of  the 
sheriff. 

Notice  to  produce  a  paper  as  preliminary  to  parol 
ividence  may  be  given  to  the  attorney  of  the  party 
on  record,  although  such  party  be  but  a  nominal 
party ;  notice  to  the  real  party  himself  is  not  neces- 
sary when  the  suit  is  prosecuted  for  his  benefit. 

A  copy  of  a  declaration  served  on  the  defendant's 
attorney  is  admissible  in  evidence  to  show  a  former 
suit  and  the  cause  of  action  therein  expressed  ;  it  is 
not  necessary  to  produce  an  exemplified  copy  of 
the  declaration  on  file. 

Citations-1  Wend.,  398;  1  Chit.  PL,  472,  476;  Com. 
Dig.,  Pleader,  2  w,  16 ;  2  Salk.,  565 ;  1  Saund.,  83 ;  1 
Ld.  Raym.,  566 ;  12  Mod.,  376 ;  Lawes,  PI.,  519,  ch.  16 ; 
6  Johns.,  286. 

rPHIS  was  an  action  of  debt  for  an  escape, 
J-  tried  at  the  Erie  Circuit,  in  Apr.,  1830, 
before  the  Hon.  Addison  Gardiner,  one  of  the 
Circuit  Judges. 

The  suit  was  for  a  voluntary  escape,  suf- 
fered by  the  sheriff,  of  one  Hopkins,  arrested 
on  a  ca.  sa.  issued  on  a  judgment  in  favor  of 
the  plaintiff  against  him  ;  the  escape  was  al- 
leged to  have  taken  place  June  12, 1824.  The 
defendant  pleaded  nil  debet,  and  subjoined  to 
his  plea  a  notice  that  on  the  trial  of  the  cause 
he  would  prove  that  Hopkins  went  at  large  by 
the  license  of  the  plaintiff.  On  the  trial  the 
plaintiff  proved  his  judgment,  the  issuing  of  a 
ca.  sa. ,  tested  Aug.  4,  1823,  returnable  in  No- 
vember following,  the  arrest  of  the  defendant, 
and  his  subsequently  being  at  large,  in  the 
month  of  June,  1824.  The  defendant  proved 
that  after  the  issuing  of  the  ca.  *sa.  one  [*455 
Ephraim  Towner,  to  whom  the  judgment  in 
this  case  had  been  assigned,  alleged  that  Hop- 
kins had  been  arrested  on  it  by  a  deputy  of 
the  sheriff  of  Erie,  and  had  been  permitted  to 
escape ;  and  that  Towner  commenced  a  suit 
against  the  sheriff,  in  the  name  of  Brown,  as 
plaintiff,  for  the  escape,  by  capias,  tested  the 
third  Monday  of  October,  returnable  the  first 
Monday  of  Nov.,  1823 ;  that  a  declaration  was 
served  in  such  suit,  alleging  the  escape  to  have 
taken  place  Sep.  10, 1823  ;  that  the  cause  was 
put  at  issue,  and  judgment  as  in  case  of  non- 
suit obtained  therein,  for  the  neglect  of  the 
plaintiff  to  proceed  to  trial.  The  assignment 
of  the  judgment  to  Towner  was  proved  by 
parol  evidence,  it  appearing  that  notice  to  pro- 
duce it  on  the  trial  had  been  given  to  the  at- 
torney prosecuting  this  suit,  by  the  employ- 
ment of  Towner ;  the  evidence  was  objected 
to,  but  received.  So.  also,  the  proof  of  the 
declaration  in  the  suit  commenced  for  the  es- 
cape in  September  was  objected  to,  it  being 
the  production  of  the  copy  declaration  served 
on  the  defendant's  attorney  ;  this  evidence  was 
objected  to  by  the  plaintiff,  on  the  ground  that 
an  exemplified  copy  of  the  declaration  filed 
ought  to  be  produced,  but  the  judge  overruled 
the  objection.  All  the  evidence  in  relation  to 
the  former  suit  was  objected  to,  as  notice  of 
the  intention  to  give  proof  thereof  had  not 
been  given,  but  the  objection  was  overruled. 
It  further  appeared  in  evidence  that  Hopkins, 
in  Jan.,  1824,  was  in  the  custody  of  the  sher- 
iff, by  virtue  of  the  original  arrest  made  under 
the  ca.  sa.,  and  that  shortly  thereafter  discov- 
ering a  defect  in  the  process  which  he  con- 
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ceived  rendered  it  void,  he  left  the  limits  of 
the  jail  and  went  at  large,  and  remained  at 
large  until  after  the  commencement  of  this 
suit,  which  was  brought  previous  to  issue  be- 
ing joined  in  the  first  suit.  The  judge  charged 
the  jury  that  the  plaintiff,  by  prosecuting  the 
sheriff  in  the  former  suit  for  a  voluntary  es- 
cape, had  elected  to  consider  Hopkins  put  of 
custody;  that  such  suit  was,  in  itself,  evidence 
of  an  escape  as  against  the  plaintiff ;  and  that 
the  present  suit  having  been  brought  during 
the  pendency  of  the  former,  the  defendant  was 
entitled  to  a  verdict.  The  jury,  accordingly, 
found  for  the  defendant.  The  plaintiff  ex- 
cepted  to  the  several  decisions  of  the  judge, 
and  now  moved  for  a  new  trial. 
456*]  *Mr.  M.  T.  Reynolds,  for  plaint- 
iff. 
Mr.  J.  A.  Spencer,  for  defendant 

'ii&By  the  Court,  Sutherland,  J.  The  princi- 
pal question  upon  the  merits  in  this  case  was 
fully  considered  and  disposed  of  by  this  court, 
when  the  cause  was  before  it  on  a  former  oc- 
casion, 1  Wend.,  398.  It  was  then  held  that 
the  plaintiff,  bv  commencing  an  action  against 
the  sheriff  in  Oct.,  1823,  for  an  alleged  volun- 
tary escape  of  Hopkins,  the  defendant  in  the 
execution,  had  elected  to  consider  him  out  of 
custody;  and  that  from  the  commencement  of 
that  suit,  Hopkins  ceased  to  be,  in  judgment 
of  law,  in  the  custody  of  the  sheriff,  and  had 
a  right  to  depart  from  the  jail  liberties  with 
impunity;  that  of  course  there  could  be  no 
subsequent  escape  until  he  was  again  charged 
in  execution;  that  this  action,  therefore,  hav- 
ing been  commenced  in  June,  1824,  for  an  al- 
leged escape  in  the  preceding  winter,  without 
any  new  executioner  arrest,  could  not  be  main- 
tained. This  defense  was  overruled  at  the  cir- 
cuit, and  a  new  trial  was  ordered  upon  that 
ground.  That  question  is  again  raised  only 
pro  forma,  for  the  purpose  of  enabling  the 
plaintiff  to  review  the  decision  of  this  court 
upon  it  in  the  Court  for  the  Correction  of  Er- 
rors, if  he  shall  think  it  expedient.  The  rea- 
sons of  the  court  upon  this  point  will  be  found 
in  the  report  of  the  decision  upon  the  motion 
for  a  new  trial. 

Independently  of  the  objection  to  the  main 
principle  of  the  defense,  several  minor  excep- 
tions were  taken  at  the  trial,  which  will  now 
be  noticed. 

1.  It  was  contended  that  the  defense  was 
not  admissible  under  the  general  issue  of  nil 
debet.  without  special  notice.  The  general 
rule  upon  this  subject  is,  that  any  matter  may 
be  given  in  evidence  under  the  general  issue, 
which  shows  that  the  plaintiff  never  had  any 
cause  of  action,  or  had  none  at  the  time  of  the 
commencement  of  the  suit.  1  Chit.  PI.,  472. 
Nil  debet  is  the  general  issue  in  debt  for  an  es- 
cape, and  its  language,  as  Mr.  Chitty  observes, 
1  Chit.  PI. ,  476,  puts  in  issue  the  existence  of 
the  debt  at  the  time  of  bringing  the  action, 
457*j  *and. consequently ,any  matter  may  be 
given  in  evidence  under  this  plea,  which  shows 
that  nothing  was  due  at  that  time  as  perform- 
ance, or  a  release,  or  other  matter  in  discharge 
of  the  action.  Com.  Dig.,  Pleader,  2  w,  16;  2 
Salk.,  565;  1  Saund.,  83;  1  Ld.  Raym.,  566;  12 
Mod.,  376;  Lawes,  PI.,  519,  ch.  16.  The  evi- 
dence given  showed  that  Hopkins  was  not  a 
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lawful  prisoner  in  the  custody  of  the  defend- 
ant when  the  alleged  escape  took  place;  it  of 
course  went  to  the  very  foundation  of  the  ac- 
tion, and  was  properly  admitted  under  the  gen- 
eral issue. 

2.  The  notice  given  to  the  attorney  for  the 
plaintiff  in  this  cause,  to  produce  the  assign- 
ment of  the  judgment  from  the  plaintiff 
Brown  to  Ephraim  Towner,  was  sufficient  (it 
not  having  been  produced)  to  authorize  parol 
evidence  of  its  contents  to  be  given.  The  ob- 
jection was  that  the  notice  should  have  been 
served  on  Towner  himself;  but  it  was  satisfac- 
torily shown  that  Towner  was  the  real  party 
in  interest,  and  directed  all  the  proceedings  in 
the  cause.  The  attorney  on  record  is  to  be  con- 
sidered his  attorney,  and  notice  to  him  to  pro- 
duce the  assignment  was  good. 

8.  The  commencement  of  the  former  suit 
was  sufficiently  proved.  An  exemplified  copy 
of  the  capias  was  produced,  and  a  copy  of  the 
declaration  served  on  the  defendant's,  attorney. 
It  was  objected  that  an  exemplified  copy  of 
the  declaration  as  filed,  and  not  merely  the 
copy  as  served,  should  have  been  offered  in 
evidence.  It  is  sufficient  answer  to  say,  that 
it  did  not  appear  that  any  declaration  had  ever 
been  filed,  and  the  service  of  a  copy  on  the  de- 
fendant was  valid  and  effectual,  though  no 
copy  had  in  fact  been  filed.  6  Johns.,  286.  If 
it  were  necessary,  however,  an  exemplified 
copy  might  now  be  produced. 

None  of  the  exceptions  are  well  taken,  and  the 
motion  for  a  new  trial  is,  accordingly,  denied. 

Affirmed— 11  Wend.,  467. 

Cited  in— 17  Wend.,  23 ;  18  N.  Y.,  657  ;  15  Hun,  559 ; 
31  Mich.,  426. 


*  JACKSON,  ex  dem.  LOCKWOOD,  [*458 

v. 
TURNER. 

Mortgage — Foreclosure. 

A  mortgage  to  secure  payment  of  a  debt  in  spe- 
cific articles,  where  the  mortgagee,  on  default,  is 
authorized  to  sell  the  mortgaged  premises  at  public 
vendue,  and  to  retain  from  the  proceeds  of  the  sale 
a  specified  sum,  may  be  foreclosed  under  the  stat- 
ute. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Wayne 'Circuit  in  Jan.,  1830,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  lessor  of  the  plaintiff  purchased  the 
premises  in  question,  under  a  statute  foreclos- 
ure of  a  mortgage  executed  by  the  defendant. 
The  mortgage  was  conditioned  for  the  delivery 
of  50  barrels  of  salt  at  Olean  in  the  County  of 
Cattaraugus,  one  half  in  1820  and  the  residue 
in  1821,  and  contained  a  power  authorizing  the 
mortgagee  to  sell  the  mortgaged  premises  at 
public  vendue,  in  case  default  should  be  made 
in  the  payment  of  the  50  barrels  of  salt  at  the 
times  when  the  same  ought  to  be  delivered, 
and  to  retain  in  his  hands,  out  of  the  moneys 
arising  from  the  sale,  the  sum  of  $500,  togeth- 
er with  all  costs  and.  charges,  etc.  It  was 
proved  that  the  price  of  salt  at  the  place  of  de- 
livery, at  the  times  specified  in  the  mortgage, 
was  $10  per  barrel.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court. 
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Mr.  J.  A.  Spencer,  for  plaintiff. 
Mr.  E.  Livingston,  for  defendant. 

By  the  Court,  Nelson,  J.  The  mortgage  in 
this  case,  although  executed  to  secure  the  de- 
livery of  specific  articles,  is  equivalent  to  a 
mortgage  to  secure  the  payment  of  money. 
The  value  of  the  salt  was  liquidated,  the  mort- 
gagee being  authorized  to  retain  $500  out  oJ 
the  proceeds  of  the  sale  of  the  mortgaged 
premises ;  and  therefore,  on  default  being 
made  in  complying  with  the  condition  of  the 
mortgage,  the  mortgagee  had  a  right  to  resort 
to  a  statute  foreclosure.  The  foreclosure  is 
valid,  and  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  plaintiff. 
Cited  in-62  Barb.,  228. 


459*]  ROE  v.  BEAKES,  Sheriff  of  ORANGE. 

The  statute  limiting  suits  against  sheriffs  for  es- 
capes of  persons  imprisoned  on  civil  process  to  one 
i        year,  applies  as  well  to  escapes  after  arrest  and  be- 
fore commitment,  as  to  escapes  after  commitment. 

Citation-1  R.  L.,  427. 

DEMURRER  to  replication.  The  declaration 
is  in  debt  for  the  escape  of  one  N.  Smith, 
arrested  on  a  capias  ad  satisfaeiendum,  sued  out 
on  a  judgment  against  him  in  favor  of  the 
plaintiff.  The  defendant  pleads:  1.  Nildebet; 
and  2.  That  the  cause  of  action  in  the  declara- 
tion mentioned  did  not  accrue  to  the  plaintiff 
at  any  time  within  one  year  before  the  exhibit- 
ing of  his  bill,  etc.  To  the  second  plea,  the 
plaintiff  replies  precludi  non,  because  the  de- 
fendant, after  he  had  arrested  Smith  by  virtue 
of  the  ca.  so,.,  and  before  he  had  actually  im- 
prisoned him  in  the  jail  of  the  county,  and 
while  he  had  him  in  his  custody,  and  while  he 
was  on  the  way  to  the  jail,  suffered  and  per- 
mitted him  to  escape,  and  go  at  large  out  of 
his  custody  without  the  leave  or  license,  and 
against  the  will  of  the  plaintiff,  to  wit:  at,  etc., 
and  this  he  prays  may  be  inquired  of  by  the 
country,  etc.  To  which  replication  the  de- 
fendant demurs. 

Mr.  J.  R.  Van  Duzer,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff,  insisted 
that  the  Statute  Limiting  Suits  Against  Sher- 
iffs for  Escapes  to  One  Year,  applied  only  to 
escapes  of  persons  imprisoned  on  civil  process, 
and  not  to  escapes  permitted  after  an  arrest 
and  before  commitment  to  prison.  1  R.  L.. 
427,  sec.  26. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  the  25th  sec- 
tion of  the  Act  Concerning  Sheriffs  and  their 
Duty,  1  R.  L.,  427,  is  applicable  to  escapes 
from  arrest,  before  the  prisoner  is  actually 
committed  to  prison.  That  section  provides, 
"that  no  action  shall  be  brought  or  maintained 
against  any  sheriff,  coroner  or  other  officer,  for 
the  escape  of  any  person  imprisoned  on  civil 
process,  unless  the  same  be  brought  within 
one  year  from  the  time  of  such  escape."  Is  a 
46O*]  *defendant,  who  is  actually  arrested 
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upon  an  execution,  and  is  in  the  custody  of 
the  sheriff,  on  his  way  to  the  county  jail,  im- 
prisoned on  civil  process  within  the  meanin°- 
of  that  section?  That  he  is  a  prisoner  there 
can  be  no  doubt;  it  is  doing  no  violence  to  the 
language  of  the  section  to  apply  it  to  such  a 
case,  and  if  it  does  not  apply,  then  there  is  no 
limitation  in  the  Act  to  suits  brought  for  es- 
capes between  the  first  arrest  and  the  time 
when  the  defendant  is  actually  brought  with- 
in the  walls  of  the  prison.  No  reason  for  such 
discrimination  is  perceived ;  it  would  naturally 
be  supposed,  if  any  distinction  was  made,  that 
greater  indulgence  would  be  extended  to  sher- 
iffs for  escapes  before  than  after  actual  incar- 
ceration. The  facility  of  escape  is  greater, 
and  the  sheriff  has  no  security.  The  section 
applies  to  all  escapes  from  imprisonment,  vol- 
untary as  well  as  negligent;  and  if  the  con- 
struction contended  for  by  the  plaintiff  be 
sound,  a  sheriff  cannot  be  prosecuted  for  a  vol- 
untary or  permissive  escape  from  the  limits, 
after  one  year,  while  for  a  negligent  or  invol- 
untary escape  while  conducting  his  prisoner  to 
jail,  he  would  be  responsible  at  any  time  with- 
in six  years.  Such  a  result  could  not  have 
been  intended  by  the  Legislature. 
Judgment  for  defendant. 


MECHANICS'  &  FARMERS'  BANK 

v. 
GIBSON. 

When  the  third  day  of  grace  falls  on  Sunday,  a 
note  may  be  protested  on  the  second  day,  and  it  is 
not  necessary  to  aver  in  the  declaration  that  the 
third  day  happened  on  Sunday. 

"HEMURRER  to  declaration.  The  declara- 
\J  tion  was  on  a  promissory  note  against  the 
indorser,  and  the  demand  of  payment  was 
stated  to  have  been  made  on  the  second  day  of 
*race,  for  which  cause  the  defendant  demurred. 
The  counsel  for  the  plaintiffs  now  moved  for 
judgment,  on  the  ground  of  the  frivolousness 
of  the  demurrer,  averring  that  the  third  day  of 
*race  happened  on  Sunday,  and  that,  there- 
:ore,  the  note  was  correctly  protested  for  non- 
sayment  on  the  second  day  of  grace. 

*Mr.  R.  Weston,  for  defendant,  [*461 
contended  that  if  the  fact  was  as  stated  by  the 
counsel,  it  should  have  been  averred  in  the 
declaration,  from  an  inspection  of  which  it 
was  manifest  that  the  plaintiffs  had  no  cause 
of  action  against  the  defendant. 

Mr.  J.  King,  for  plaintiffs.  Such  averment 

was  not  necessary;  the  defendant  should  have 

;onsulted  his  almanac,  of  which  the  court  will 

now  take  judicial  notice.  1  Petersdorff's  Abr., 

490. 

By  the  Court.  The  plaintiffs  are  entitled 
<o  judgment. 

Cited  in-37  N.  Y.,  190 ;  4  Trans.  App.,  175. 


NOTE.— Sunday  and  legal  holidays— Notes  and  bills 
'atting  due  on — Demand  and  dishonor  to  precede  no- 
ice  to  indnrzer. 

See  Jackson  v.  Richards,  2  Cai.,  43,  note. 
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BOLTONS  v.  LAWRENCE. 


Leave  to  withdraw  a  demurrer  will  be  given,  not- 
withstanding a  special  demurrer  has  been  inter- 
posed, if  the  matter  assigned  as  special  cause,  legiti- 
mately arises  under  the  general  demurrer. 

T  EAVE  to  withdraw  demurrer.  The  defend- 
JJ  ant  demurred  to  the  declaration,  and  as- 
signed, as  special  cause  of  demurrer,  the  same 
matter  which  he  relied  upon  under  his  general 
demurrer,  and  which  legitimately  arose  under 
the  general  demurrer.  The  court  gave  judg- 
ment for  the  plaintiffs,  and  the  defendant 
asked  leave  to  withdraw  his  demurrer  and  to 
plead  on  terms.  The  motion  was  resisted,  on 
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the  ground  that  the  defendant  having  inter- 
posed a  special  demurrer,  the  judgment  must 
be  absolute.  2R.  S.,  352,  sec.  6. 

But  the  Court  held  that  as  the  question 
might  have  been  presented  under  the  general 
demurrer,  the  court  were  not  deprived  by  the 
statute  of  the  discretion  ordinarily  exercised  in 
such  cases  as  to  granting  the  right  to  withdraw 
a  demurrer,  notwithstanding  that  the  defend- 
ant had  assigned  the  same  matter  specially, 
and  they  accordingly  gave  the  defendant  leave 
to  plead  on  payment  of  costs. 

Cited  in-18  Wend.,  537. 

WEND.  7. 


[END  OF  OCTOBER  TERM,  1831.] 
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463*]    *THE    PEOPLE,    ex    rel.    E.     H. 

ROSEKRANS, 

V. 

W.  P.  HASKINS,  Sheriff  of  RENSSELAER. 

Rent-Charge  —  What  is — Rent  Seek — Judgment 
Creditor — Right   of— Canceling   Deed. 

A  rent-charge,  that  Is,  a  rent  reserved  upon  a 
lease  in  fee,  containing1  a  clause  to  enter  and  dis- 
train for  the  rent,  is  an  interest  in  land  which  is 
bound  by  a  judgment,  and  may  be  sold  on  execu- 
tion as  real  estate,  and  forms  a  specific  portion  of 
the  premises  on  which  it  is  charged ;  a  rent  seek  is 
not  such  an  interest. 

The  provision  of  the  Revised  Statutes,  by  which  a 
creditor  whose  judgment  is  a  lien  on  a  specific  por- 
tion only  of  any  lot  tract  or  parcel  of  land  sold  may 
redeem  the  whole,  applies  as  well  to  sales  made  be- 
fore as  since  those  statutes  went  into  operation. 

If  a  deed  has  been  improvidently  executed  to  the 
purchaser,  and  a  sheriff  is  subsequently  directed  to 
•execute  a  deed  to  a  redeeming  creditor,  the  court 
will  not  direct  the  first  deed  to  be  canceled,  but 
leave  the  creditor  to  enforce  his  rights  as  he  shall 
be  advised. 

Citations— Sess.  43,  p.  167 ;  19  Johns.,  379 ;  2  R.  S.,  p 
-372,  sec.  53,  p.  779 ;  6  Wend.,  526 :  2  Bac.  Abr.,  tit. 
Execution,  685,  686 ;  3  Bl.  Com.,  418 ;  3  Co.,  12 ;  Stat. 
13th,  Edw.  1 ;  7  Co..  131 ;  8  Co.,  340 ;  2  Tidd,  850,  940 ; 
1  Johns.  Gas.,  223 ;  2  Bac.,  699 ;  Co.  Inst.,  135 :  Moore, 
32,  pi.  104 ;  10  Vin.  Abr.,  545 ;  2  Cro.  Eliz.,  656,  742 :  2 
Bl.  Com.,  43;  6  Bac.,  6;  Cro.  Jac.,  78;  1  R.  L.,  500; 
Act  of  1801  W.  &  S.  ed.,  388 ;  1  Greenl.  Laws,  407 ;  2 
R.  S..  359.  sec.  3 ;  372,  sec.  53;  4th  Geo.  II.,  ch.  28 ;  Shep. 
Touch.,  153 ;  1  Bac.,  658. 

T)  EDEMPTION  of  lands  sold  under  execu- 
-Lt  tion.  On  Oct.  24, 1829,  the  sheriff  of  Rens- 
selaer,  by  virtue  of  two  executions  against 
Amaziah  Payn,  sold  at  public  vendue  a  tract 
of  land  containing  about  200  acres,  to  S.  G. 
Huntington,  for  $984.80,  being  the  highest  sum 
bidden  for  the  same.  The  judgments  on  which 
the  executions  issued  were  docketed,  one  Feb. 
23,  1823,  and  the  other  Aug.  9,  1828.  The  land 
sold  comprised  125  acres,  which  in  1806  were 
464*]  *demised  in  fee  to  Amaziah  Payn,  sub- 
ject to  an  annual  rent  charge,  to  be  paid  to  the 
lessor,  his  heirs  and  assigns.  On  Dec.  14, 1824, 
Payn  sold  and  conveyed  the  tract  of  125  acres 
and  two  other  parcels,  containing  together 
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about  86  acres,  to  one  W.  L.  Hull,  reserving 
out  of  the  tract  of  125  acres  three  parcels,  con- 
taining together  about  9  acres  of  land,  before 
then  sublet  by  him  to  three  individuals, with  a 
reservation  of  rent  to  be  paid  to  him.  On  Jan. 
24,  1831,  15  months  after  the  sale  to  Hunting- 
ton,  the  relator  in  this  case  offered  to  redeem 
the  land  sold;  he  exhibited  to  the  sheriff  a  copy 
of  the  docket  of  a  judgment  obtained  in  this 
court  in  favor  of  P.  Barringer  against  Amaziah 
Payn,  Apr.  26,  1826,  for  $226.29;  an  assign- 
ment of  the  same  to  the  relator  Nov.  4,  1830  ; 
and  an  affidavit  of  the  amount  due  thereon. 
He  also  paid  to  the  sheriff  $1,108  in  redemp- 
tion of  the  premises  sold,  and  demanded  a 
deed, which  the  sheriff  refused  to  execute,  and 
to  compel  which  a  mandamus  was  asked  for. 
In  the  papers  exhibited  by  the  relator,  it  was 
not  shown  that  in  the  sub-leases  of  the  9  acres, 
a  right  to  enter  and  distrain  for  the  non-pay- 
ment of  rent  had  been  reserved. 
The  motion  was  argued  by, 

Mr.  M.  T.  Reynolds,  for  the  relator. 
Mr.  B.  F.  Butler,  for  the  purchaser. 
And  at  a  previous  day  the  following  opinion 
was  delivered. 

By  Mr.  Justice  Nelson.  Barringer 's  judg- 
ment, under  which  the  relator  claims  the  right 
to  redeem,  if  a  lien  at  all,  is  so  only  upon  the 
estate  of  Payn  in  the  three  leases  reserved  out 
of  the  grant  to  Hull.  Under  the  Law  of  1820, 
sess.  43,  p.  167,  a  judgment  creditor  could  not 
redeem  beyond  the  extent  of  the  lien  of  his 
judgment.  19  Johns.,  379.  The  Revised  Stat- 
utes, Vol.  II.,  p.  372,  sec.  53,  have  altered  the 
law  in  this  respect,  and  a  judgment  creditor  is 
now  allowed  to  redeem  the  entire  lot,  tract  or 
parcel,  if  his  judgmeut  is  a  lien  on  a  specific 
portion.  *It  is  contended  by  the  pur-  [*465 
chaser  that  his  rights  in  relation  to  the  prem- 
ises in  question  are  to  be  determined  according 
to  the  Law  of  1820,  as  the  sale  was  made  and 
certificate  given  to  him  before  the  Revised 
Statutes  went  into  effect.  The  case  of  People, 
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ex  rel.  Fleming,  v.  Livingston,  6  Wend.,  526, 
disposes  of  this  question.  In  that  case  the 
Chief  Justice  very  fully  examines  the  effect  and 
operation  of  the  5th  section  of  the  repealing 
Act,  2  R.  S.,  779,  which  unites  the  civil  por- 
tion of  the  old  and  new  statutes,  and  comes  to 
the  conclusion  that  every  act,  right,  suit  or 
proceeding,done,accrued  or  commenced  under 
the^old  law,  remain  in  full  force,  notwithstand- 
ing' the  repeal,  but  that  after  the  repeal,  all 
future  proceedings  must  be  governed  by  the 
statutes  then  in  force:  that  it  confirms  all  rights 
accrued  under  the  old  law,  but  that  such  rights 
are  to  be  enforced  according  to  the  new  remedy. 
To  this  construction  of  the  5th  section  I  fully 
assent,  with  this  addition,  which  is  probably 
implied  in  the  opinion  just  noticed  ;  that  the 
remedy  under  the  new  law  is  not  incompatible 
with,  or  destructive  of  the  enjoyment  of  the 
rights  accrued  under  the  old.  If  so,  then  I 
think  the  principle,  that  the  grant  or  confirma- 
tion of  a  right  carries  with  it  as  incidental  all 
the  means  necessary  to  its  enjoyment,  would 
authorize  their  enforcement  under  the  latter 
law.  Besides,  the  5th  section  was  intended  to 
restrain  and  qualify  the  unconditional  repeal 
in  the  1st  section.  One  of  these  qualifications 
is,  that  rights  accrued  or  established  under  the 
old  law  shall  remain  in  full  force,  notwith- 
standing the  repeal.  This  virtually  preserves 
the  old  remedy,  if  indispensable  to  carry  into 
effect  the  intent  and  object  of  this  provision. 
Thus  far  the  repeal  in  the  1st  section  is  re- 
strained, otherwise,  how  could  the  right  be 
preserved  if  the  new  remedy  was  destructive 
of  it  V  In  the  case  under  consideration,  the 
sale  and  certificate  gave  to  the  purchaser  no 
right  (which  was  perfect)  to  a  conveyance  of 
land.  Payn  or  his  personal  representatives,  or 
Hull,  or  any  one  who  might  have  obtained  a 
judgment  which  was  a  lien  on  it,  might  have 
redeemed  and  prevented  the  deed  to  him.  The 
purchaser  had  a  perfect  right,  according  to  the 
law  at  the  time,  to  the  money  he  had  paid,  or 
the  land,  and  nothing  more,  and  the  Revised 
466*]  Statutes  do  not  ^infringe  this  right. 
The  redemption,  therefore,  must  be  according 
to  the  Revised  Statutes. 

But  it  is  contended  that  the  judgment  of  Bar- 
ringer  was  not  a  lien  on  any  specific  portion 
of  the  premises  sold,  and  this  raises  the  im- 
portant question  in  the  case.  At  common  law 
a  judgment,  or  recognizance  in  the  nature  of  a 
judgment,  did  not  bind  the  lands  of  the  de- 
fendant, nor  did  the  execution  disturb  his  pos- 
session, as  it  went  only  against  his  goods  and 
chattels  and  the  present  profits  of  the  land,  or 
as  Ld.  Coke  expresses  it,  "  the  corn  and  like 
present  profits  which  shall  grow  upon  the  land ." 
2  Bac.  Abr.,  tit.  Execution,  685,  686  ;  3  Bl. 
Com.,  418  ;  8  Co.,  12.  The  Statute  18th  Edw. 
I.,  for  the  benefit  of  merchants  in  the  case  of 
a  statute  merchant,  which  was  a  bond  of  rec- 
ord duly  acknowledged,  and  in  the  nature  of  a 
judgment,  subjected  to  execution,  not  only  the 
goods  and  person,  but  the  lands  of  the  debtor 
into  whose  hands  soever  they  came  after  the 
acknowledgment.  Under  this  statute,  the  lands 
are  considered  bound  from  the  time  of  the  ac- 
knowledgment of  the  bond  or  recognizance. 
During  the  same  Parliament,  18th  Edw.  I.,  the 
first  Act  also  passed,  which  subjected  the  lands 
of  debtors  to  execution  on  a  judgment  recov- 
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ered,  and  gave  to  the  plaintiff  his  election  of 
two  writs,  viz.:  a  fieri  facias,  which  he  had  at 
common  law,  or  a  writ  on  which  the  sheriff  de- 
livered all  the  goods  and  chattels  of  the  debtor 
at  an  appraised  value,  and  if  not  sufficient, 
then  a  moiety  of  his  lands,  until  the  debt  wa& 
levied  out  of  the  use  of  them.  This  writ  ia 
called  an  elegit,  from  the  choice  of  two  given 
to  the  party.  The  construction  given  to  this 
statute  by  the  courts  in  analogy  to  the  statute 
merchant  is,  that  the  moiety  of  the  lands  of 
the  debtor,  at  the  rendition  of  the  judgment, 
are  bound  by  the  same.  See  the  cases  above 
cited,  and  Lillington's  case,  7  Co.,  131.  The 
freehold  lands  and  tenements  of  the  debtor 
only  were  bound  by  these  judgments  ;  Har- 
wood's  case,  8  Co.,  840;  2  Tidd,  850  ;  1  Johns. 
Gas.,  223  ;  and  any  less  estate  was  bound  only 
by  issuing  the  execution.  A  freehold  rent 
charge,  it  seems,  is  also  bound  by  the  judg- 
ment or  recognizance.  In  Lillington's  case,  the 
grantee  of  a  rent  charge  (which  was  for  life), 
after  the  acknowledgment  of  the  statute,  re- 
leased to  the  tenant,  by  which  the  rent  became 
extinguished,  *yet  upon  a  failure  of  [*467 
payment  of  the  judgment  it  was  decided  the 
conusee  might  extend  it,  for  to  this  purpose 
it  still  continued,  for  the  statute  bound  all  the 
lands  the  conusor  had  at  the  time  of  entering 
into  it,  and  the  rent  charge  was  therefore  lia- 
ble into  whose  hands  soever  it  came.  The 
court  there  considered  the  word  '  'lands"  in  the 
statute  as  including  all  hereditaments  extencli- 
ble.  They  say  that  if  a  man  hath  judgment  to 
recover  his  debt  or  damages,  the  rent  which 
defendant  hath  of  any  estate  of  freehold  is 
thereby  liable,  and  although  after  judgment  he 
releases  it,  the  plaintiff  shall  have  execution  of 
a  moiety  as  given  by  13th  Edw.  I.,  which  by 
construction  of  law  makes  liable  all  lands  that 
the  defendant  had  at  the  rendition  of  "judg- 
ment, or  at  any  time  after.  So,  if  A  seised  of  a 
rent  charge  binds  himself  in  a  statute  mer- 
chant, this  rent  is  extendible  for  lands  which 
the  statute  subjects  to  execution  includes  all 
hereditament  extendible,  and  the  conusee  may 
distrain  and  avow  for  rent  without  the  attorn- 
rnent  of  the  tenant.  2  Bac.,  699;  Co.  Inst.,  135; 
Moore,  32,  pi.  104  ;  see, also,  10  Vin.Abr.,  545; 
2  Cro.  Eliz.,  742.  A  rent  charge  is  where  the 
owner  of  the  rent  has  no  future  interest,  or  re- 
version expectant  in  the  land,  2  Bl.  Com.,  43; 
6  Bac.,  6;  as  where  a  man  by  deed  makes  over 
his  whole  estate  in  fee  simple,  with  a  certain 
rent  payable  thereout,  and  adds  a  clause  of  dis- 
tress. In  this  case  the  distress,  is  not  of  com- 
mon right,  but  by  virtue  of  the  clause  in  the 
deed  and,  therefore,  called  a  rent  charge;  with- 
out this  clause  of  distress  the  rent  would  be 
termed  rent  seek,  which  can  only  be  collected 
by  action.  Rent  seek  cannot  be  delivered  on 
an  elegit,  Walsal  v.  Heath,  2  Cro.  Eliz.,  656  ;  2 
Tidd,  940;  as  a  bare  rent  cannot  be  delivered, 
ut  liber-am  tenementum.  The  true  reason,  no 
doubt,  is  the  one  given  in  the  books  why  an 
annuity  which  is  like  rent  seek  cannot  be  de- 
livered in  execution,  to  wit,  that  it  is  but  a 
chose  in  action,  the  owner  not  being  at  liberty 
to  resort  to  the  land  to  collect  it,  but  to  an  ac-- 
tion.  10  Vin.  Abr.,  545  (13);  Cro.  Jac.,  78. 
Our  Act  of  1813,  1  R.  L.,  500,  was  the  first 
statute,  I  believe,  in  this  State  making  judg- 
ments expressly  a  lien  upon  lands.  No  such 
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provision  is  contained  in  the  Act  of  1801,  "W. 
and  S.  ed.,  388.  The  law  of  1787,  VI.  L, 
Green,  ed.,  407,  limiting  the  lien  of  a  judg- 
ment in  certain  cases  to  the  time  of  filing  the 
468*]  *roll,  seems  to  assume  the  fact  of  there 
being  a  lien  and,  therefore,  does  not  expressly 
make  them  such.  The  Law  of  1813  uses  the 
'ernis  "lands,  tenements  and  real  estate,"  words 
of  more  extensive  signification  than  those  used 
under  which  it  has  been  repeatedly  held  a  judg- 
ment was  a  lien  upon  a  rent  charge.  The  Re- 
vised Statutes,  Vol.  II.,  359,  sec.  3,  have  ex- 
tended the  lien  by  the  addition  of  "chattels 
real,"  but  limited  the  provision  to  judgments 
rendered  "hereafter." 

In  this  case  the  leases  are  not  before  us,  and 
we,therefore,know  nothing  of  the  contents,  ex- 
cept from  the  affidavits,  and  from  them  it  does 
not  appear  that  they  contain  a  clause  of  dis 
tress.  If  they  do  not,  the  rent  is  but  rent  seek, 
and  not  liable  to  judgment  or  execution.  The 
4th  Geo.  II. ,  ch.  28,  which  gave  the  remedy  by 
distress  in  case  of  rent  seek,  and  in  effect  turned 
it  into  a  rent  charge,  has  never  been  enacted 
in  this  State.  In  the  papers  of  the  relator  it  is 
stated  that  a  clause  of  re-entry  in  the  usual 
form  is  embraced  in  the  leases,  but  this  fact  is 
unimportant  so  far  as  this  question  is  con 
cerned,  unless  re-entry  had  been  made,  Shep. 
Touch.,  153;  1  Bac.,  658  ;  for  until  then  the 
interest  of  Payn  would  be  unchanged.  If  the 
rent  reserved  in  the  leases  had  been  a  rent 
charge,  it  would  have  been  bound  by  the  judg- 
ments against  Payn,  for  the  reason  given,  that 
the  term  "land"  includes  it,  but  whether  the 
rent  would  be  deemed  in  the  language  of  the 
Revised  Statutes,  Vol.  II.,  p.  372,  sec.  53,  "a 
specific  portion  of  the  lot,  tract  or  parcel  (of 
land)  sold,"  is  a  question  that  does  not  arise 
upon  the  facts  in  the  case  and,  therefore,  will 
not  be  examined. 

As  the  case  stands,  the  motion  must  be  de- 
nied, on  the  ground  that  the  judgment  of  Bar- 
ringner  is  not  a  lien  upon  the  leased  premises, 
the  rent  reserved  upon  them  for  aught  appear- 
ing being  rent  seek.  We  cannot  presume  any 
special  provision  in  the  lease  for  the  purpose 
of  turning  it  into  a  rent  charge. 

Motion  for  mandamus  denied. 


The  relator,  on  leave  obtained,  now  renewed 
his  motion,  and  showed  that  in  the  sub-leases 
was  contained  a  clause  of  distress,  and  he  fur- 
ther showed  that  the  sheriff  had  executed  a 
469*]  deed  to  *the  purchaser,  who  had  sub- 
sequently conveyed  to  persons  of  the  name  of 
J.  &  T.  Rowland  :  and  he  prayed  not  only  for 
a  mandamus  to  the  sheriff,  directing  the  exe- 
cution of  a  deed  to  him,  but  for  a  rule  vacat- 
ing the  deeds  to  the  purchaser  and  to  the 
Messrs.  Howland. 

The  following  opinion  was  delivered: 

By  Mr.  Justice  Sutherland.  The  opinion 
delivered  by  Mr.  Justice  Nelson  states  the  ma- 
terial question  in  the  case.  It  establishes  :  1. 
That  the  provision  of  the  Revised  Statutes,  2  R. 
S.,372,  sec.  53,  by  which  a  creditor  whose  judg- 
ment is  a  lien  only  on  a  specific  portion  of  the 
premises  sold  may  redeem  the  whole,  is  appli- 
cable to  sales  made  before  those  statutes  went 
into  operation,  and  of  consequence  to  this  case. 
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2.  That  a  rent  charge,  that  is,  a  rent  reserved 
upon  a  lease  in  fee,  with  right  of  re-entry  and 
distress,  is  an  interest  in  land  which  is  bound 
by  a  judgment,  and  may  be  sold  on  execution 
as  real  estate.  It  did  not  appear  upon  the  mo- 
tion before  Judge  Nelson  that  the  leases  in  this 
case  contained  a  clause  of  distress,  and  as  that 
was  indispensable,  in  order  to  constitute  the 
rent  a  rent  charge,  upon  which  a  judgment 
could  be  a  lien,  the  motion  was  denied  upon 
that  ground.  It  is  now  shown  that  the  leases 
do  contain  a  clause  of  distress. 

If  rent  of  this  description  is  an  interest  in, 
land  upon  which  a  judgment  is  a,  lien,  and 
which  may  be  sold  upon  execution,  it  is,  in  my 
opinion,  a  specific  portion  of  the  premises  sold 
in  this  case,  within  the  meaning  of  the  53d  sec- 
tion of  the  R.  S.,  372,  already  referred  to;  and 
it  was  properly  sold  as  the  land,  or  Payn's  in- 
terest therein.  Such  is  believed  to  have  been 
the  uniform  practice  in  this  State,  and  I  per- 
ceive no  substantial  objection  to  it. 

So  much  of  the  motion,  therefore,  as  ask* 
for  a  rule  commanding  the  sheriff  of  the  Coun- 
ty of  Rensselaer  to  execute  a  deed  to  the  relat- 
or, of  the  premises  mentioned  in  the  certificate 
of  sale,  must  be  granted.  The  residue  of  the 
motion,  that  the  deed  given  by  the  sheriff  to- 
Huntington,  and  also  the  deed  given  by  Hun- 
tington  to  the  Howlands,  be  vacated  and  set 
aside,  must  be  denied  ;  we  never  order  a  deed 
to  be  canceled,  *given  under  such  cir-  [*47O 
cumstances.  It  may  be  questionable  whether 
the  court  have  authority  to  make  such  an  or- 
'der.  It  is  not  necessary,  in  order  to  enable  par- 
ties standing  in  the  situation  of  the  relator  in 
this  case,  to  enforce  their  rights. 


ELY  ET  AL.  v.  BALLANTINE. 

Ejectment — Joinder  of  Parties. 

In  ejectment,  although  the  use  of  the  names  of 
any  other  than  the  real  claimants  is  abolished,  still 
counts  may  be  inserted  in  the  name  of  both  srrantor 
and  grantee,  where  the  objection  of  adverse  pos- 
session at  the  time  of  the  conveyance  to  the  grantee 
is  anticipated. 

THE  defendant  moved  to  strike  out  two 
counts  in  a  declaration, in  an  action  of  eject- 
ment commenced  under  the  Revised  Statutes, 
on  the  ground  of  the  pendency  of  a  previous 
action  of  ejectment  for  the  same  premises,  in 
which  the  same  persons  named  as  plaintiffs  in 
those  counts  were  named  as  lessors  of  the 
plaintiffs  in  the  previous  action, which  is  in  the 
name  of  James  Jackson,  as  nominal  plaintiff, 
according  to  the  former  practice.  The  plaint- 
iff resisted  the  motion,  alleging  that  the  counts 
moved  to  be  stricken  out  were  inserted  in  the 
declaration  to  prevent  an  anticipated  objection 
to  a  recovery  in  the  name  of  Ely,  the  plaintiff 
named  in  the  first  count,  on  the  ground  that 
he  had  conveyed  to  the  persons  named  as 
plaintiff  in  the  second  and  third  counts,  and 
that  there  could  not  be  a  recovery  in  their 
names  in  the  first  action,  because  at  the  time 
of  the  conveyance  to  them,  the  premises  in 
question  were  held  adversely. 

Mr.  M.  Chapin,  for  defendant. 
Mr.  J.  Lovett,  for  plaintiff. 
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By  the  Court,  Sutherland,  J.  The  counts 
moved  to  be  stricken  out  may  be  necessary  to 
enable  the  plaintiff  to  recover,  and  must  be  re- 
tained. If  not  retained,  the  recovery  may  be 
defeated  by  showing  a  conveyance  out  of  Ely, 
the  plaintiff  named  in  the  first  count;  and  al- 
471*]  though  there  cannot  be  a  recovery  *in 
the  names  of  the  persons  stated  as  plaintiffs  in 
the  counts  asked  to  be  stricken  out,  if  at  the 
time  of  the  conveyance  to  them  the  premises 
were  held  adversely,  still  if  named  as  plaint- 
iffs, and  adverse  possession  is  insisted  on  as 
rendering  the  conveyances  to  them  inoperative, 
there  can  be  a  recovery  in  the  name  of  Ely;  for 
the  title,  if  not  passed  to  his  grantees,  remains 
in  him. 

Cited  in— 92  N.  Y.,  352 ;  28  Barb.,  252 ;  17  How.  Pr., 
«6;  8  Abb.  Pr.,  23 ;  10  Abb.  Pr.,  114. 


PELLETREAU  v.  JACKSON. 

Writ  of  Error  —  Finding  upon  Facts,  Whether 
by  Jury  or  Judge,  not  Reviewable  upon. 

Where  a  verdict  was  rendered  for  plaintiff  by 
consent  of  parties,  subject  to  the  opinion  of  the 
court  on  a  case  made,  who  after  hearing1  argument, 
#ave  judgment  for  plaintiff,  and  certified  in  a  bill 
of  exceptions  that  the  jury  were  charged,  and  that 
under  such  charge  they  found,  etc.,  this  court  re- 
fused to  direct  an  amendment  of  the  bill  stating  that 
the  verdict  was  found  by  consent,  subject,  etc.,  on 
the  ground  that  the  facts  could  not  be  reviewed  on 
trial  of  error  whether  found  by  court  or  jury. 


was  a  motion  for  a  mandamus  to  the' 
judges  of  the  Superior  Court  of  the  City  of 
N.  Y.  to  amend  a  bill  of  exceptions,  settled  by 
them,  by  striking  out  parts  thereof,  and  insert- 
ing matter  proposed  by  the  plaintiff  in  error, 
and  rejected  by  them.  At  the  trial  of  the  cause 
in  the  court  below,  after  the  evidence  was 
closed,  the  jury.by  consent  of  the  parties,  found 
a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court,  upon  a  case  containing  the 
facts  adduced  on  the  trial.  A  case  was  made 
and  argued,  and  judgment  rendered  for  the 
plaintiff,  the  defendant  excepting  to  the  decis- 
ion of  the  court.  The  case  was  then  turned 
into  a  bill  of  exceptions  by  the  defendant,  in 
which  he  stated  that  the  jury,  by  consent  of 
parties,  had  rendered  a  verdict  for  the  plaint- 
iffs subject  to  the  opinion  of  the  court,  on  a 
case  to  be  made;  that  such  case  was  made  and 
argued,  and  that  the  court  decided  that  the 
plaintiff  had  shown  sufficient  to  entitle  him  to 
judgment,  to  which  decision  the  defendant 
excepted.  This  statement  was  stricken  out  by 
the  court,  and  in  lieu  thereof  a  paragraph  in- 
serted, that  the  judge  charged  the  jury  that  if 
they  believed  a  certain  instrument  in  writing 
produced  in  evidence  on  the  trial  to  have  been 
duly  executed,  the  plaintiff  was  entitled  to 
472*]  their  verdict;  *that  the  defendant  ex- 
cepted to  the  opinion  of  the  judge,  and  that 
the  jury  under  such  opinion  gave  their  verdict 
for  the  plaintiff;  and  further,  that  the  excep- 
tion thus  taken  was  subsequently  argued  by 
counsel,  and  overruled  by  the  court,  who  re- 
fused a  new  trial,  and  that  to  such  decision  the 
defendant  excepted. 

Mr.  A.  Burr,  for  the  plaintiff  in  error,  in- 
sisted that  the  court  below  were  bound  to  state 
the  facts  according  to  the  truth  of  the  case,  so 
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that  it  might  not  hereafter  be  urged  against 
his  client,  that  he  was  concluded  upon  certain 
points  by  the  finding  of  the  jury,  when  in  fact 
the  jury  had  found  nothing,  having  merely 
rendered  a  verdict  pro  forma. 

Mr.  B.  F.  Butler,  for  the  defendant  in  er- 
ror. 

By  the  Court,  Sutherland,  J.  The  bill  of 
exceptions  is  in  the  ordinary  form.  The  find- 
ing upon  the  facts  cannot  be  reviewed  upon  a 
writ  of  error,  whether  such  finding  be  by  the 
jury,  or  by  the  court  substituted  in  their  place 
by  the  consept  of  parties.  Could  it  be  bene- 
ficial to  the  plaintiff  in  error  to  have  the  fact 
stated  that  the  verdict  was  found  by  consent, 
subject  to  the  opinion  of  the  court,*  we  would 
direct  the  bill  to  be  amended;  but  being  of 
opinion  that  such  alteration  can  have  no  ef- 
fect upon  the  rights  of  the  parties,  the  motion 
must  be  denied. 

Cited  in— 45  N.  Y.,  632 ;  4  Park,.  331 ;  38  N.  J.  L..  41. 


KIMBALL  ET  AL.  f>.  HUNTINGTON. 

New  Trial — Variance  as  Ground  for. 

A  verdict  will  not  be  set  aside  for  a  variance  in 
the  amount  of  a  note  declared  on,  between  the  dec- 
laration served  and  the  circuit  roll,  unless  the  de- 
fendant alleges  surprise,  or  that  he  was  prevented, 
by  the  error  in  the  declaration  served,  from  making 
due  preparation  for  his  defense. 

Citations— 2  R.  S.,  406,  sec.  79. 

MOTION  to  set  aside  verdict  for  irregularity 
in  making  up  the  circuit  roll.  The  decla- 
ration filed,  and  also  the  copy  served  on  the  de- 
fendant, contained  a  count  on  a  promissory 
note  for  $320.  The  declaration  set  forth  in  the 
circuit  roll  described  *a  note  for  $325,  [*473 
which  was  according  to  the  fact  of  the  case ;  the 
note  produced  on  the  trial  being  a  note  for  $325. 
At  a  previous  term,  the  plaintiff  obtained  leave 
of  the  court  to  amend  his  declaration  by  de- 
scribing the  note  truly;  he,  however,  did  not 
avail  himself  of  the  benefit  of  the  rule,  but 
made  up  his  circuit  roll  the  same  as  if  the  note 
in  the  declaration  served  had  been  truly  de- 
scribed. On  the  ground  of  this  variance,  the 
defendant  moved  to  set  aside  the  verdict. 

Mr.  J.  Edwards,  for  defendant. 

Mr.  J.  Paine,  for  plaintiffs. 

By  the  Court,  Sutherland,  J.  A  verdict 
is  never  set  aside  for  a  variance  of  this  kind, 
unless  the  defendant  alleges  surprise,  which  is 
not  pretended  here.  The  omission  of  adding 
the  word  "  five  "  to  the  words  "  three  hundred 
and  twenty,"  in  describing  the  amount  for 
which  the  note  was  given,  was  a  mere  clerical 
error,  which  might  have  been  disregarded  upon 
the  trial  of  the  cause,  had  the  note  in  the  cir- 
cuit roll  been  described  as  it  was  in  the  dec- 
laration, and  would  have  been  amended  of 
course  after  verdict,  unless  the  defendant  al- 
leged surprise,  or  that  he  was  thereby  prevent- 
ed from  making  due  preparation  for  his  de- 
fense. 2  R.  S.,  406,  sec.  79. 

T/ie  motion  is  denied,  with  costs. 

Cited  ln-17,Wend.,  113;  10  Paige,  112. 
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474*]    *THE    PEOPLE,    ex   rd.    C.    W. 
BENTLEY, 

THE  COMMISSIONERS  OP  HIGHWAYS 
OF  THE  CITY  OF  HUDSON  AND  THE 
COMMISSIONERS  OF  HIGHWAYS  OF 
THE  TOWN  OF  STUYVESANT,  in  the 
County  of  COLUMBIA. 

Commissioners  of  Highways — Duties  as  to  Build- 
ing Bridges — Mandamus. 

Commissioners  of  Highways  are  not  bound  to 
build  bridges  when  not  in  funds  to  defray  the  ex- 
pense. 

Where  the  probable  expense  of  building  a  bridge 
would  exceed  $250,  the  sum  which  the  Commission- 
ers may  cause  annually  to  be  raised  for  the  im- 
provement of  roads  and  bridges,  they  will  not  be 
required  by  mandamus  to  proceed  in  the  erection  of 
the  bridge. 

On  a  motion  for  a  peremptory  mandamus,  the 
court  do  not  look  at  the  affidavit  on  which  the  al- 
ternative writ  was  founded :  their  decision  is  made 
solely  upon  the  return  to  the  alternative  writ. 

Citations-2  R.  S.,  586,  sec.  55 ;  1  R.  S.,  501,  sec.  1; 
1  Wend.,  320;  2  Wend.,  256;  Laws  of  1829,  p.  194,  sec. 
37 ;  17  Johns.,  452. 

MOTION  for  a  mandamus.  A  bridge  over 
a  stream  called  Abraham's  Creek,  in  the 
County  of  Columbia,  which  stream  separates 
the  City  of  Hudson  from  the  Town  of  Stuy ve- 
sant,  having  fallen  down  or  become  unsafe  to 
pass  and  repass,  the  relator  applied  to  this  court 
for  a  mandamus  commanding  the  Commission- 
ers of  Highways  of  Hudson  and  Stuy vesant  to 
rebuild  the  same.  An  alternative  mandamus 
was  issued,  to  which  the  Commissioners  made 
a  return,  and  on  the  coming  in  thereof,  the  re- 
lator, instead  of  formally  demurring  or  plead- 
ing to  the  return,  elected  to  ask  for  a  perempt- 
ory mandamus  at  a  special  term  of  this  court. 
The  only  fact  in  the  return  to  the  alternative 
mandamus,  deemed  necessary  to  notice,  is  that 
the  Commissioners  of  Highways  of  the  Town 
of  Stuyvesant  certify,  that  the  expense  of 
building  one  half  of  the  bridge  (the  proportion 
which  would  fall  to  the  share  of  Stuyvesant, 
were  that  town  liable  to  build  the  bridge), 
would  be  about  $700,  and  that  they,  the  Com- 
missioners, have  no  funds  whatever  to  appro- 
priate to  that  use. 

Mr.  C.  Bushnell,  for  the  relator. 

Mr.  A.  L.  Jordan,  contra. 

475*]  *By  the  Court,  Nelson,  J.  This 
is  an  application  for  a  peremptory  mandamus 
against  the  defendants,  to  compel  them  to  re- 
build the  bridge  over  Abraham's  Creek,  at 
Columbiaville,  in  the  County  of  Columbia ; 
which  application  is  founded  upon  the  return 
made  by  the  defendants  to  an  alternative  man- 
damus heretofore  issued. 

A  question  was  made  upon  the  argument, 
whether  the  court  would  look  beyond  the  re- 
turn into  the  affidavits  upon  which  the  alter- 
native mandamus  was  granted  in  deciding  this 
motion.  The  Statute,  2  R.  S.,  586,  sec.  55,  pro- 
vides that  when  a  return  shall  be  made  to  a 
mandamus,  the  person  prosecuted  may  demur 
or  plead  to  all  or  any  of  the  material  facts  con- 
tained in  it,  to  which  the  person  making  the 
return  shall  reply  take  issue,  or  demur,  and 
that  the  same  proceedings  shall  be  had  as  if  an 
action  had  been  brought  for  a  false  return.  If 
the  party  demurs  to  the  return,  he  thereby  ad 
mils  the  truth  of  the  material  facts  alleged  in 
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it,  and  the  question  is  one  of  law,  and  should 
be  put  upon  the  calendar  for  argument  at 
term.  If  the  facts  in  the  return  are  denied, 
then  an  issue  in  fact  exists,  which  must  be  sent 
down  to  the  circuit  for  trial.  In  either  aspect 
of  the  case,  it  is  obvious  the  original  affidavits 
upon  which  the  motion  for  the  alternative  writ 
was  founded,  are  out  of  the  question.  In  this 
case  the  parties  do  not  observe  the  formality 
of  pleading  upon  the  coming  in  of  the  return, 
but  the  relator  applies  at  a  special  term  for  a 
peremptory  writ,  notwithstanding  the  return. 
He  thereby  admits  the  facts  set  forth  in  the  re- 
turn to  be  true,  and  con  tends  that  the  law  aris- 
ing upon  those  facts  entitles  him  to  the  man- 
damus. He  cannot,  therefore,  look  beyond  the 
return  to  the  affidavits,  for  the  purpose  of  vary- 
ing the  legal  effect  of  it.  Is  he  dissatisfied 
with  the  return,  he  should  move  for  a  further 
return  ;  if  a  full  and  complete  return  has  not 
been  made  to  all  the  points  specified  in  the  al- 
ternative mandamus,  or  if  he  disputes  the 
facts,  that  question  cannot  be  determined  here, 
but  must,  on  a  proper  issue  made,  go  down  to 
the  circuit  for  trial.  In  this  case  the  relator, 
in  effect,  demurs  to  the  return.  If  the  defend- 
ants shall  be  dissatisfied  with  the  decision 
which  shall  be  made,  a  record  may  formally 
be  made  up,  upon  which  such  *decis-  [*47tJ 
ion  can  be  reviewed  by  a  higher  tribunal.  But 
the  relator  loses  this  privilege  by  thus  inform- 
ally going  to  a  hearing.  It  he  is  desirous  to  re- 
serve this  right,  as  he  is  the  actor,  he  should 
plead  formally,  and  put  the  case  upon  the  cal- 
endar. It  may  be  proper  that  the  original 
papers  should  be  before  the  court  upon  the 
hearing  of  the  return  to  the  alternative  writ, 
for  the  purpose  of  advising  the  court  of  the 
purport  and  intent  of  the  proceeding,  but  not 
to  affect  the  facts  contained  in  the  return;  and 
this  is  all,  as  I  understand  it,  that  is  meant  by 
the  cases  to  which  I  have  been  referred.  1 
Wend.,  320;  2  Id.,  256. 

On  the  merits  :  the  Commissioners  of  High- 
ways in  the  several  towns  in  this  State  have 
the  care  and  superintendence  of  the  highways 
and  bridges  therein,  and  it  is  their  duty  to  cause 
the  bridges  which  are  or  may  be  erected  over 
streams  intersecting  highways,  to  be  kept  in 
repair.  1  R.  S.,  501,  sec.  1.  By  the  4th  sec- 
tion of  the  same  Act,  they  may  require  moneys 
to  be  raised  for  the  improvement  of  roads  and 
bridges,  but  they  cannot  compel  the  supervis- 
ors to  raise,  in  any  one  year,  for  the  improve- 
ments necessary  to  be  made  on  roads  and 
bridges  in  their  town,  over  the  sum  of  $250. 
This  is  the  extent  of  the  means  the  Commis- 
sioners have  to  carry  into  execution  the  object 
intended  by  the  mandamus,  except  the  labor 
upon  the  road  district,  which  includes  this 
bridge,  which  it  was  admitted  on  the  argu- 
ment was  not  applicable  to  this  object.  Abra- 
ham's Creek,  over  which  it  is  contemplated  to 
build  the  bridge,  separates  the  Town  of  Stuy- 
vesant from  the  City  of  Hudson.  The  City  of 
Hudson,  beyond  the  compact  part,  is  subject 
to  the  provisions  of  the  Revised  Statutes  Con- 
cerning Highways.  Laws  of  1829,  p.  194, 
sec.  37. 

The  Commissioners  of  Stuyvesant,  in  their 
return,  state  that  it  would  cost  about  the  sum 
of  $700  to  build  the  one  half  of  the  bridge 
(which  it  is  contended  they  ought  to  build), 
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and  that  they  have  no  funds  wherewith  to  re- 
build or  repair  the  same.  We  have  not  deemed 
it  necessary  to  examine  all  the  questions  raised 
upon  the  argument  of  this  case,  nor  the  volu- 
minous facts  contained  in  the  return,  because, 
upon  the  above  view,  it  would  be  an  injudi- 
cious exercise  of  the  power  of  the  court  to  grant 
the  motion  ;  even  if  it  was  the  duty  of  the 
477*]  Commissioners  *to  build  the  bridge, 
we  would  not  undertake  to  compel  them  to  do 
so  without  funds,  or  the  means  of  procuring 
funds.  But  I  am  satisfied  that  neither  the 
Highway  Act  nor  the  common  law  imposes 
this  duty  upon  them  or  their  towns.  The  stat- 
ute which  makes  it  their  duty  to  keep  high- 
ways and  bridges  in  repair,  did  not  intend  to 
extend  that  duty  beyond  their  means,  and  the 
only  means  under  their  control  is  $250  per 
year,  to  be  applied  to  all  the  highways  and 
bridges  in  the  town  that  require  repairs.  It 
was  not  intended  by  the  Act  that  the  Commis- 
sioners (and,  of  course,  not  the  towns,  for  they 
are  the  agents  of  the  towns  in  this  respect,  and 
the  only  body,  except  the  Legislature,  who  can 
impose  even  the  $250  per  annum  upon  the 
towns),  should  be  subjected  to  the  expense  of 
erecting  or  repairing  bridges  of  the  magnitude 
of  the  one  in  question,  without  a  special  Act 
of  the  Legislature  for  the  purpose.  If  the  stat- 
ute intended  to  impose  that  duty  upon  the 
towns,  provisions  would  have  been  made  in 
behalf  of  their  agents  for  raising  the  necessary 
funds. 

But  it  is  said  the  common  law  makes  it  the 
duty  of  the  towns  to  build  the  necessary  bridges 
and  repair  them.  Even  if  at  common  law  they 
are  liable  (which  they  are  not),  the  statute  con- 
trols it,  by  limiting  the  liability  of  the  towns 
on  this  subject,  and  directing  the  mode  by 
which  that  liability  may  be  coerced.  At  com- 
mon law,  however,  the  counties,  and  not  the 
towns,  were  subject  to  this  duty,  and  the  rem- 
edy for  neglect  was  by  indictment.  Bartlett  v. 
Orozier,  17  Johns.,  452,  and  cases  cited.  It  is 
no  answer  to  say,  that  the  statute,  in  making 
it  the  duty  of  the  Commissioners  to  cause  the 
bridges  to  be  repaired,  has  altered  the  common 
law,  because  this  duty  is  subordinate  to  the 
means  and  provisions  of  the  statute,  and  not  to 
be  regulated  by  the  principles  of  the  common 
law.  This  is  in  accordance  with  the  opinion 
of  Chancellor  Kent  in  the  case  above  cited  ;  in 
page  451,  speaking  of  the  duty  of  Commission- 
ers in  keeping  in  repair  roads  and  bridges,  he 
says:  "  This  seems  to  be  a  general  duty,  appli- 
cable at  all  times,  and  in  all  places  ;  yet  when 
we  come  to  read  the  details  of  their  duty,  we 
perceive  it  does  not  exist  absolutely,  but  arises 
only  when  the  Commissioners  have  money  in 
478*]  *hand,  from  forfeitures  and  penalties, 
of  which  have  been  paid  over  to  them,  under 
the  direction  of  the  supervisors." 

The  practice  of  the  Legislature  is  also  a  con- 
firmation of  this  view  of  the  case.  Bridges, 
like  the  one  in  question,  are  built  by  corpora- 
tions, or  individuals,  with  the  privilege  of  tak- 
ing toll,  and  more  frequently  with  funds  raised 
by  special  Acts  of  the  Legislature  upon  the 
towns  or  counties.  There  are  five  or  six  in- 
stances of  this  kind  in  the  Session  Laws  of 
1830.  pp.  11, 41,  16,  215.  272.  The  Supervisors 
of  Ulster  Co  were  authorized  to  raise  $1 ,200— 
$600  from  each  town  lying  on  either  side  of 


Shawangunk  Kill,  to  build  a  bridge  over  it. 
The  motion  for  a  peremptory  mandamus  is  de- 
nied, but  without  costs. 

Commissioners  of  Highways.  Cited  In— 2  Hill,  619; 
4  Hill,  634 :  29  N.  Y.,  303 ;  8  Barb.,  650 :  9  Barb.,  174 : 15- 
Barb..  441 ;  24  Barb.,  171 ;  27  Barb..  628 ;  36  Barb..  568  ; 
44  Barb.,  391 ;  12  How.  Pr.,  556 :  5  Sandf .,  297. 

Mandamus.  Cited  in— 3  Hun,  208 :  5  T.  &  C.,  381 ; 
14  Abb.  Pr.,  29 ;  35  Barb.,  110 ;  45  Am.  Dec.,  356  (10  Mo. 
117). 


PELLETREAU  v.  JACKSON. 

Practice —  When  Errors  Relied  on  do  not  Appear 
in  tJie  Record — Certiorari — Plea  In  Nullo  Est 
Erratum — Effectof—  Relevancy  of  Matters  Al- 
leged in  Diminution. 

On  the  return  of  a  writ  of  error,  if  the  errors  re- 
lied on  do  not  appear  in  the  record,  but  exist  in  the- 
files  or  records  of  the  court  below,  the  correct  prac- 
tice is  to  put  in  a  general  assignment  of  errors,  and 
also  a  special  assignment  alleging-  diminution,  and 
on  service  of  a  copy  of  the  allegation  to  enter  a  rule- 
of  course,  awarding  a  certiorari  to  bring  up  the 
matters  alleged  in  diminution. 

If,  after  the  service  of  a  copy  of  the  allegation,  the 
defendant  plead  in  nuUo  est  erratum,  he  admits  the 
facts  stated  in  the  allegation  to  exist,  but  not  that 
they  are  cause  of  error ;  if  he  does  not  choose  to- 
make  such  admission,  he  may  rule  the  plaintiff  to 
return  the  certiorari  within  20  days,  and  if  the  rule 
be  not  obeyed,  the  plaintiff  will  be  non  pressed ;  if 
the  return  be  made,  the  defendant  pleads  such  plea 
as  he  is  advised. 

The  court  will  not,  on  motion,  determine  the  rel- 
evancy of  the  matters  alleged  in  diminution,  and 
brought  up  by  certiorari,  but  leave  the  same  to  be 
decided  when  the  case  shall  be  argued. 

Citations-2  Archb.  Pr..  232,  233 ;  2  Tidd.  1004-1006  ; 
2  Dunl.,  1156 ;  2  Saund..  101,  n.  r;  2  Cow.,  408 ;  4  Cow., 
91, 533 ;  2  B.  S.  599.  sec.  45. 

A  LLEGATION  of  diminution  on  a  writ  of 
-Q.  error.  In  this  case  a  writ  of  error  to  the 
Superior  Court  of  the  City  of  N.  Y.  was  sued 
out  and  returned.  On  the  return  coming  in  the 
plaintiff  alleged  diminution,  served  a  copy  of 
the  allegation  on  the  defendant  in  error,  en- 
tered a  rule  in  the  common  rule  book,  award- 
ing a  cc'rtiorari  to  bring  up  the  matters  alleged 
in  diminution,  sued  out  the  certiorari,  and  ob- 
tained a  return.  The  defendant  in  error  moved 
to  set  aside  the  allegation  of  diminution,  and 
all  subsequent  proceedings  as  irregular,  and 
*because  the  proceedings  brought  up  [*47J> 
by  the  certiorari  were  irrelevant,  not  furnish- 
ing matter  for  reversal  of  the  judgment. 

Mr.  B.  F.  Butler,  for  the  defendant. 

Mr.  A.  Burr,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Our  practice 
seems  not  well  settled,  as  to  alleging  diminu- 
tion and  bringing  up  on  certiorari  matters  not 
contained  in  the  record  itself,  and  which  may 
be  alleged  for  error  ;  and  even  the  English 
practice  is  rather  obscurely  stated  in  the  books 
of  practice.  In  the  Court  for  the  Correction  of 
Errors  there  is  a  rule  requiring  allegation  of 
diminution  to  be  made  within  8  days  after  the 
return  of  the  writ  of  error  ;  a  certiorari  is  then 
issued  by  the  clerk  of  course,  which  must  be 
returned  within  12  days ;  and  on  the  return 
thereof  errors  must  be  assigned.  Where  we 
have  no  positive  rule,  we  follow  the  practice  of 
the  K.  B.,  as  far  as  circumstances  will  permit. 
The  practice  of  the  House  of  Lords,  of  the  Ex- 
chequer Chamber,  and  of  the  K.  B.,  seem  to 
be  the  same,  or  nearly  so,  as  to  suing  out  the 
certiorari.  2  Archb.  Pr.,  253,  245,  229,  232.  By 
the  practice  in  those  courts,  the  defendant  in 
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•error  may  take  a  rule  upon  the  return  to  the 
Tvrit  of  error,  that  the  plaintiff  allege  diminu- 
tion ;  and  if  it  is  not  done  (which  seems  to 
mean  the  payment  of  certain  fees),  the  plaintiff 
may  be  nonprossed.  2  Archb.  Pr.,  238.  If,  after 
diminution  alleged,  the  plaintiff  refuse  to  sue 
out  a  certiorari,  and  cause  it  to  be  returned, he 
may  be  ruled  to  do  so  ;  and  in  his  default,  may 
be  non  prossed.  2  Archb.  Pr. ,  239.  Upon  the 
plaintiff's  praying  a  certiorari,  the  clerk  enters 
an  award  thereof,  and  the  plaintiff  takes  it  out 
in  ordinary  course,  without  any  special  mo- 
tion. The  certiorari  is  returnable  immediately 
<2  Archb.  Pr.,  245),  and  the  plaintiff  is  bound 
to  have  it  returned  in  ten  days  after  the  allega- 
tion of  diminution,  or  he  loses  the  benefit  of 
it,  and  the  defendant  proceeds  as  if  no  certio- 
rari had  been  awarded.  Care  must  be  taken 
that  the  certiorari  do  not  bear  teste  before  the 
48O*]  assignment  *of  errors.  2  Archb.  Pr., 
232.  Prom  this  it  seems  that  the  assignment  of 
errors  and  the  allegation  of  diminution  are  sep- 
arate pleadings,  and  should  both  be  filed  before 
the  issuing  of  the  certiorari.  If  the  plaintiff 
neglects  to  procure  the  certiorari  to  be  returned, 
the  special  error  is  relinquished. 

The  defendant  may  plead  to  the  assignment 
before  the  certiorari  is  issued,  and  thus  super- 
sede the  necessity  of  issuing  it.  The  plea  in 
nuUo  est  erratum  denies  that  there  is  any  error; 
but  where  error  out  of  the  body  of  the  record 
is  assigned,  such  as  the  want  of  an  original, 
etc.,  the  plea  admits  that  there  is  no  original, 
but  denies  that  the  want  of  it  is  error.  2. 
Archb.  Pr.,  232.  The  practice  is  stated  a  little 
differently  in  Tidd,  2  Tidd,  1004-1006.  After 
this  plea  is  put  in,  neither  party  can  allege 
diminution,  or  pray  a  certiorari ;  but  the  court 
may  award  one  for  its  own  information.  2 
Dunl.,  1156;  2  Archb.  Pr.,  233;  2  Saund., 
101,  n.  r.  This  part  of  the  practice  was  rec 
ognized  by  this  court  in  Hew  v.  Barber,  2  Cow., 
408,  where  it  is  said  that  a  joinder  in  error  ad- 
mits the  return  to  be  perfect,  and  that  it  is 
then  too  late  to  allege  diminution,  and  no  cer- 
tiorari can  be  awarded,  whose  office  it  is  to 
bring  up  matter  of  record  omitted  in  the  re- 
turn. In  Rowan  v.  Lytle,  4  Cow.,  91,  the  prac- 
tice as  to  alleging  diminution  and  issuing  a 
certiorari  was  presented  to  the  court,  but  did 
not  become  material  in  that  case,  as  the  party 
moving  to  set  aside  the  proceedings  was  not 
entitled  to  make  the  motion,  by  reason  of  his 
laches.  It  was  intimated,  however,  that  the 
proper  practice  was  to  assign  errors  and  allege 
diminution  in  the  same  pleading,  and  pray  a 
certiorari,  because  on  serving  this  pleading  on 
the  defendant  he  may  confess  the  diminution 
assigned,  and  supersede  the  necessity  of  a  cer- 
tiorari. The  subject  came  again  before  the 
court  in  Brisbin  v.  M'Laughlin,  4  Cow.,  533. 
There  the  plaintiff  assigned  errors  specially, 
alleging  diminution,  and  sued  out  a  certiorari, 
but  without  waiting  to  have  it  returned,  en- 
tered a  default  for  not  joining  in  error.  We 
held  that  the  plaintiff,  by  taking  a  default 
without  the  return  of  the  certiorari,  had  waived 
the  special  errors  assigned  ;  but  that  he  had  a 
right  to  do  so,  and  proceed  upon  the  common 
assignment.  In  that  case  it  was  assumed  that 
481*]  the  correct  practice  *was  to  file  both  a 
general  and  a  special  assignment,  alleging  dimi- 
nution in  the  latter ;  and  it  was  there  re- 
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marked  that  the  plaintiff  was  entitled  to  the 
effect  of  his  rule  to  join  in  error,  as  the  de- 
fendant had  omitted  to  take  any  step  on  his 
part.  That  decision  rests  upon  the  omission  of 
the  defendant  to  rule  the  plaintiff  to  return  the 
certiorari  ;  upon  being  served  with  the  allega- 
tion of  diminution,  the  defendant  should  have 
ruled  the  plaintiff  to  return  his  certiorari  in  4 
days,  according  to  the  practice  of  the  K.  B. 
Our  rules  of  pleading  are  rules  of  20  days,  and 
the  rule  in  that  case  should  have  been  one  of 
20  days.  Hence  it  appears  that  the  plaintiff, 
after  serving  his  special  assignment  alleging 
diminution,  need  not  issue  his  certiorari,  unless 
ruled  to  do  so  by  the  defendant.  He  may  do 
so,  however,  without  being  ruled. 

The  practice,  then,  as  I  understand  it,  is 
this  :  upon  the  return  of  the  writ  of  error,  if 
the  plaintiff  wishes  to  avail  himself  of  any 
error  not  contained  in  the  record,  but  the  evi- 
dence of  which  appears  upon  the  files  or  rec- 
ords of  the  court  to  which  the  writ  of  error 
was  directed,  he  may  assign  errors  generally, 
and  also  specially,  by  a  separate  pleading,  and 
in  such  special  assignment  allege  diminution  ; 
and  upon  filing  an  affidavit  of  the  service  of  a 
copy  of  such  allegation  of  diminution,  he  may 
enter  a  rule  of  course,  awarding  a  certiorari ; 
which  certiorari  he  may  cause  to  be  returned 
within  the  rule  to  plead.  This  he  is  not  obliged 
to  do,  unless  compelled  by  a  rule  taken  by  the 
defendant.  If  the  defendant  plead  in  nuuo  est 
erratum,  he  admits  the  facts  stated  in  the  alle- 
gation of  diminution;  but  not  that  they  are 
cause  of  error.  If  he  does  not  choose  to  make 
that  admission,  he  must  rule  the  plaintiff  to 
return  his  certiorari.  If  such  rule  is  not  obeyed, 
the  plaintiff  will  be  non  prossed.  If  a  return 
be  made  to  the  certiorari,  the  defendant  may 
plead  such  plea  as  he  shall  be  advised  by  his 
counsel. 

According  to  my  ideas  of  correct  practice, 
the  plaintiff  in  error  in  this  case  has  proceeded 
regularly.  He  has  caused  his  certiorari  to  be 
returned,  and  with  it  certain  proceedings  in  the 
court  below,  which  are  not  returned  with  the 
record.  Whether  those  proceedings  are  such 
as  the  court  will  consider  upon  the  argument 
of  a  writ  of  error,  should  be  decided  when  the 
•argument  comes  on.  If  they  do  not  [*482 
belong  to  the  case,  or  are  not  ground  of  error, 
the  defendant  has  no  cause  of  complaint  ;  they 
cannot  affect  him.  If  the  plaintiff  has  brought 
irrelevant  matter  before  the  court  by  his  cer- 
tiorari, it  is  his  own  folly  ;  and  for  the  court 
now  to  decide  upon  its  relevancv,  would  be 
anticipating  the  decision  of  the  cause,  and  de- 
ciding, perhaps,  the  merits  of  the  writ  of  error 
upon  a  special  motion.  By  the  Revised  Stat- 
utes, 2  R.  S.,  599,  sec.  45,  it  is  enacted,  that 
"a  certiorari  to  certify  any  diminution,  vari- 
ance or  other  defect  in  any  record  or  proceed- 
ings, may  be  issued  by  the  court  to  which  a 
writ  of  error  shall  be  returnable  to  the  court 
upon  whose  judgment  such  writ  shall  be 
brought,  and  shall  be  served  on  a  clerk  thereof, 
and  shall  be  returned  by  him  according  to  the 
command  of  such  writ""  From  this  it  is  evi- 
dent that  no  special  motion,  nor  special  allow- 
ance of  the  certiorari,  are  required.  The  whole 
business  is  done  in  the  clerk's  office. 

The  motion  is  denied,  with  costs. 

Cited  in-3  Park.,  178,  291;  3  Sandf .,  659. 
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HIGLEY  v.  ROBINSON. 

Leave  to  prosecute  a  bond  given  as  security  for 
costs,  is  not  necessary  previous  to  the  commence- 
ment of  a  suit. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. The  suit  in  this  case  was  on  a 
bond  given  as  security  for  costs,  executed  by  a 
non-resident  plaintiff.  The  defendant  moved 
to  set  aside  the  proceedings,  on  the  ground 
that  the  suit  was  commenced  on  the  bond 
which  had  been  filed  in  the  clerk's  office, 
without  previous  leave  obtained  from  the 
court.  The  motion  was  denied,  with  costs,  the 
Chief  Justice  saying  that  previous  leave  to  com- 
mence the  suit  was  not  necessary  ;  it  only 
being  incumbent  upon  the  plaintiff  to  show 
that  the  bond  was  forfeited,  to  entitle  him  to 
sustain  his  action. 


483*]     *FARNAM  «.  M'CLURE. 

After  one  stipulation,  a  defendant  is  not  bound  at 
his  peril  to  accept  a  second  to  proceed  to  trial,  al- 
though furnished  with  the  excuse  of  the  plaintiff : 
he  may  insist  upon  submitting  the  sufficiency  of  the 
excuse  to  the  court. 

IN  this  case,  the  Chief  Justice  decided  that 
after  one  stipulation  to  proceed  to  trial,  a 
defendant  is  not  bound  to  accept  a  second  stip- 
ulation, although  furnished  with  the  excuse  of 
the  plaintiff.  A  defendant  is  not  bound  in  such 
case  at  his  peril  to  know  that  the  excuse  will 
be  held  sufficient,  but  may  proceed  and  apply 
for  judgment  as  in  case  of  nonsuit,  which  will 
be  granted,  unless  the  plaintiff  stipulates  anew 
and  pays  costs. 


CHUBB  v.  BERRY. 

Referees  must  reside  in  the  county  in  which  the 
venue  is  laid. 

IN  this  case,  the  Chief  Justice  held  that  per- 
sons appointed  as  referees,  must  reside  in 
the  county  in  which  the  venue  is  laid  in  the 
action  in  which  application  is  made  for  a  ref- 
erence. 


WALSWORTH  v.  WOOD. 

Circuit  Judge — Charge. 

A  circuit  judge  may  insert  in  a  case  such  facts  as 
he  deems  necessary  to  render  his  charge  intelligible; 
he  may  state  his  charge  as  he  deems  correct ;  if  no 
charge  was  delivered,  but  opinions  expressed  by 
him  in  the  hearing  of  the  jury  in  the  progress  of  the 
trial,  he  may  with  propriety  state  such  opinions  in 
the  settlement  of  the  case. 

A  MENDMENT  of  case.  A  motion  was  made 
-Q-  to  refer  to  the  circuit  judge,  before  whom 
this  cause  was  tried,  the  case  settled  by  him, 
on  the  allegation  that  facts  had  been  embodied 
by  him  not  insisted  on  by  either  party,  and 
that  a  charge  to  the  jury  was  stated  to  have 
484*]  been  delivered,  when  in  fact  no*charge 
whatever  had  been  delivered,  although  in  the 

Erogress  of  the  trial  the  propositions  set  forth 
i  the  charge  had  been  advanced  by  the  judge 
in  the  hearing  of  the  jury. 
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Mr.  S.  Dutcher,  for  motion. 
Mr.  J.  King,  contra. 

By  the  Court,  Savage,  Ch.  J.  A  circuit- 
judge  may,  with  propriety,  insert  in  a  case 
such  facts  transpiring  on  the  trial  of  a  cause 
as  he  conceives  necessary  to  render  his  charge 
intelligible,  although  not  insisted  on  by  either 
party.  So  he  may  state  his  charge  in  his  own 
words,  or  in  such  terms  as  he  chooses  to  adopt, 
without  reference  to  the  statements  of  the 
parties  in  the  case  served  or  amendments  pro- 
posed. If  the  cause  was  submitted  to  the  jury 
upon  the  proofs  and  allegations  of  the  parties, 
without  a  formal  charge,  but  the  judge  had 
expressed  his  opinion  in  the  hearing  of  the 
jury  upon  questions  arising  from  time  to- 
time  in  the  progress  of  the  trial,  he  may  with 
propriety  state  such  opinions,  although  they 
were  not  embodied  in  a  formal  charge  to  the 
jury.  With  these  intimations,  let  the  case  be  re- 
ferred back  to  the  Circuit  Judge. 


SMITH  t>.  KEWELL, 

It  is  not  necessary  that  the  names  of  all  the  clerks- 
of  the  court  should  be  subscribed  to  process ;  the 
name  of  the  clerk  where  the  court  sits  at  teste  of 
process,  is  sufficient. 

A  motion  to  mitigate  bail  is  chamber  business. 

MR.  J.  KING  moved  to  set  aside  a  capias  for 
irregularity,  on  the  ground  that  a  capias, 
issued  in  October  last,  was  subscribed  with  the 
names  of  Fairlie,  Hubbard  and  Paige  as  clerks, 
Mr.  Fairlie  having  died  previous  to  that  time; 
and  if  unsuccessful  in  that  motion,  he  then 
asked  to  mitigate  bail. 

By  the  Court,  Savage,  Ch,  J.  The  name 
of  the  clerk,  where  the  court  sits  at  the  time 
of  the  teste  of  process,  is  *enough;  it  is  [*485 
not  necessary  that  the  names  of  all  the  clerks 
of  the  court  should  be  signed  to  process.  The 
motion  to  set  aside  the  capias  is,  therefore,  de- 
nied. The  motion  to  mitigate  bail  is  chamber 
business,  and  that  also  is  denied. 

Cited  in— 3  Den..  179. 


THE  PEOPLE,  ex  rel.  GROAT  and  ENOS, 


ALBANY  C.  P. 

Replevin — Lies,  When. 

Replevin  will  not  lie  for  property  taken  by  virtue 
of  a  warrant  for  the  collection  of  any  tax,  assess- 
ment or  fine,  in  pursuance  of  any  statute  of  the 
State. 

Although  the  warrant  may  have  issued  errone- 
ously or  irregularly,  if  on  its  face  it  gives  author- 
ity to  the  officer  to  collect  the  fine,  etc.,  replevin 
cannot  be  sustained. 

Citations— 2  R.  8.,  522,  sec.  4 ;  2  R.  L.,  95,  sec.  12 ; 
2  Kent  &  R..  102,  sec.  12. 

TVTOTION  for  mandamus.  Groat,  as  president 
li-L  of  a  court-martial,  issued  a  warrant  di- 
recting the  collection  of  a  military  fine  of  $4 
from  H.  Hammond,  a  member  of  the  Society 


NOTE. — Replevin  agaimt  officer. 
See  Thompson  v.  Button,  14  Johns.,  84,  note;  Dun- 
ham v.  Wyckoff,  3  Wend.,  280. 
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called  Shakers.  The  warrant  was  executed  by 
Enos,  a  constable,  by  levying  upon  property 
belonging  to  the  Society  of  Shakers,  and  two 
of  its  members  caused  the  property  to  be  re- 
pleviedby  plaint  returnable  in  the  Albany  C.  P. 
Groat  and  Enos  being  made  defendants  in  the 
replevin,  moved  the  court  to  set  aside  the 
plaint,  which  they  refused,  on  the  ground  that 
it  was  not  shown  that  Hammond  had  been 
summoned  to  appear  before  the  court-martial 
to  show  cause  against  the  fine. 

Mr.  M.  T.  Reynolds,  for  relators. 

Mr.  J.  V.  N.  Yates,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  Revised 
Statutes  provide  "that  no  replevin  shall  lie  for 
any  property  taken  by  virtue  of  any  warrant 
for  the  collection  of  any  tax,  assessment  or  fine, 
in  pursuance  of  any  statute  of  this  State."  2 
R.  S.,  522,  sec.  4. 

The  C.  P.  supposed  that  they  had  a  right 
upon  the  motion  before  them  to  inquire  into 
the  regularity  of  the  proceedings  of  the  court- 
martial,  which  I  apprehend  is  a  mistake.  If  it 
apears  upon  the  face  of  the  warrant  in  the  pos- 
486*]  session  *of  the  officer,  that  he  is  author- 
ized to  collect  any  tax,  assessment  or  fine,  re- 
plevin is  not  the  proper  remedy  to  correct  his 
mistakes  or  trespasses.  The  warrant,  upon  the 
face  of  it,  authorized  the  officer  to  take  the 
property  of  Hammond  ;  it  refers  to  and  pur- 
ports to  be  in  pursuance  of  a  statute  of  this 
State.  The  officer  took  property  belonging  to 
the  Society,  of  which  Hammond  was  a  mem- 
ber; whether  he  had  a  right  to  take  it,  is  not 
to  be  inquired  into  on  this  motion,  nor  in  this 
action.  The  Legislature  have  thought  proper 
to  say  that  replevin  shall  not  be  brought  in 
such  a  case ;  any  other  appropriate  remedy 
may  be  resorted  to.  The  same  provision  is 
found  in  the  Revised  Laws  of  1813,  2  R.  L., 
95,  sec.  12,  and  also  in  the  revision  of  1801,  2 
Kent  &  Rad.,  102,  sec.  12.  The  object  of  the 
Legislature  was  no  doubt  to  prevent  delay  in 
collecting  taxes,  assessments  and  fines  ;  and  if 
any  error  or  irregularity  occurs  in  the  proceed- 
ing, the  party  complaining  must  adopt  some 
other  form  of  action. 

A  peremptory  mandamus  is  granted. 

Cited  in-36  N.  Y..  446;  2  Trans.  App.,  317;  42 
Barb.,  523  :  1  Abb.  Pr.,  22  ;  18  Abb.  Pr.,  108;  4  E.  D. 
S.,  695 ;  18  Mich.,  238. 


THE  PEOPLE,  exrel.  J.  AVERILL  ET  AL., 

®. 

WORKS,  Collector  of  Taxes  of  the  Town  of 
DE  PEYSTKR,  in  ST.  LAWRENCE  COUNTY. 

Municipal  Corporation — Power  of  Town  to  Vote 
Tax  for  the  Improvement  and  Fencing  of  Prop- 
erty—  Writ  of  Prohibition,  When  Granted. 

The  electors  of  towns  may,  at  their  annual  town 
meetings,  adopt  such  rules  and  regulations  as  they 
think  proper,  for  improving  lands  owned  by  the 
town,  and  for  making  fences  around  the  same ;  but 
such  rules  and  regulations  cannot  be  adopted  at  a 
special  town  meeting. 

Even  at  an  annual  town  meeting,  a  tax  cannot  be 
voted  for  improving  or  fencing  lands  or  buildings 
not  owned  by  the  town  in  its  corporate  capacity:  al- 
though the  town  may  have  an  equitable  interest  in 
the  property,  or  hires  a  town  house,  at  the  public 
expense,  the  electors  are  not  justified  in  voting  a 
tax  for  the  improvement  of  property,  the  title  to 
which  is  not  in  the  town,  and  if  such  tax  be  imposed, 
a  writ  of  prohibitition  will  be  granted. 

WEND.  7. 


Citations— Jacob  Law  Diet,  tit.  Prohibition;  Com. 
Dig.,  Prohibition ;  1  R.  S.,  337,  341,  sec.  5,  7  ;  sub. 
10—358,  sec.  2,  sub.  3. 

MOTION  for  writ  of  prohibition.  At  a 
special  town  meeting  held  in  the  Town 
of  De  Peyster,  in  May,  1831,  it  was  voted  to 
raise  $200,  by  a  tax  on  the  town,  for  the  pur- 
pose of  inclosing  what  was  called  the  Town 
House,  with  a  fence,  and  to  complete  the 
house.  The  proceedings  of  the  meeting  were 
laid  before  *the  Board  of  Supervisors  [*487 
of  the  county,  and  they  passed  a  resolution  to 
raise  the  sum  voted,  by  a  tax  on  the  Town  of 
De  Peyster,  and  actually  assessed  the  same, 
and  in  a  warrant  signed  by  the  Board,  the  col- 
lector of  taxes  was  directed  to  pay  the  amount 
to  the  Supervisor  of  the  town,  to  be  paid  over 
by  him  to  the  building  committee.  Of  the 
amount  of  $200  assessed,  the  sum  of  $146.11, 
was  imposed  upon  property  of  the  relators. 
The  relators  now  showed  'that  the  building 
called  a  Town  House,  was  a  church,  built  on 
a  lot  of  half  an  acre  of  land,  conveyed  by  an 
insurance  company  in  the  City  of  N.  Y.,  to 
four  individuals,  designated  as  trustees  of  the 
Bethel  Union  Society  of  the  Town  of  De 
Peyster,  and  to  their  successors  in  office;  the 
deed  containing  a  clause  that  the  premises  con- 
veyed were  to  be  used  and  occupied  for  a 
meeting  and  Town  House  lot;  they  further 
showed  that  F.  De  Peyster,  Esq.,  of  N.  Y., 
gave  $300  towards  the  erection  of  the  house  to 
be  used  as  a  place  of  religious  worship;  and 
that  other  donors  contributed  towards  the 
fund  with  which  the  building  had  been  erect- 
ed, with  the  view  of  having  a  house  which 
might  be  used  for  religious  meetings  on  the 
Sabbath,  and  for  town  and  other  public  meet- 
ings on  week  days;  that  it  had  been  fitted  up 
as  a  church,  having  a  pulpit  and  pews  or  slips, 
the  latter  of  which  had  been  leased  or  sold  to 
the  subscribers  to  the  house;  and  that  religious 
exercises  were  held  therein  by  clergymen  of 
different  denominations,  who  visit  the  town, 
there  being  no  settled  clergyman  there.  The 
relators  asked  for  a  writ  of  prohibition,  com- 
manding the  collector  of  taxes  to  desist  and  re- 
frain from  collectiag  the  tax  under  the  war- 
rant; and  directing  the  Supervisor  of  the  town 
not  to  receive  the  sum  assessed,  or  if  received, 
not  to  pay  over  the  same  to  the  building  com- 
mittee. 

Messrs.  Hasbrouck  and  Fine,  for  the  re- 
lators. 

By  the  Court,  Savage,  Ch.  J.  In  England 
a  writ  of  prohibition  lies  in  a  variety  of  cases, 
and  is  generally  directed  to  inferior  courts, 
temporal  as  well  as  spiritual.  It  is  the  rem- 
edy provided  by  the  common  law  against  the 
encroachment  of  jurisdiction;  to  keep  inferior 
courts  and  tribunals  within  the  *limits  [*488 
and  bounds  prescribed  to  them.  The  reason 
of  prohibitions,  in  general,  is,  that  they  pre- 
serve the  rights  of  the  courts  and  of  individ- 
uals. The  wisdom  and  policy  of  the  law  sup- 
pose both  best  preserved  when  everything  runs 
in  its  right  channel;  as,  if  one  might  be  al- 
lowed to  encroach,  another  might,  and  thus 
confusion  be  produced  in  the  administration 
of  justice.  Jac.  Law  Diet.,  title  Prohibition, 
and  Com.  Dig.,  same  title.  By  our  Revised 
Statutes.  2  R.  S.,  587,  sec.  61,  this  writ  is  to 
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be  applied  for  in  the  same  manner  as  &  manda- 
mus upon  affidavit. 

The  only  necessary  inquiries  in  this  case  are, 
whether  the  Town  of  De  Peyster  had  power 
to  vote  the  tax,  and  whether  the  same  could 
legally  be  levied  upon  the  taxable  property  of 
the  town.  By  the  Revised  Statutes,  1  R.  8., 
337,  each  town  is  a  corporation,  and  has  pow- 
er, among  other  things,  "to  purchase  and  hold 
lands  within  its  own  limits,  and  for  the  use  of 
its  inhabitants,  subject  to  the  power  of  the 
Legislature  over  such  limits."  The  electors 
have  power,  at  their  annual  town  meetings, 
among  other  things,  to  make  such  prudential 
rules  as  they  may  think  proper,  for  the  better 
improving  all  lands  owned  by  the  town  in  its 
corporate  capacity,  and  for  making  fences 
around  the  same,  or  any  part  thereof;  1  R.  S., 
341,  sec.  5,  sub.  10  ;  and  town  charges  include 
"the  moneys  authorized  to  be  raised  by  the 
vote  of  a  town  meeting.for  any  town  purpose." 
1  R.  S.,  358,  sec.  2,  sub.  3.  Special  town  meet- 
ings have  power  to  supply  vacancies  in  cer- 
tain cases  ;  to  raise  moneys  for  the  support  of 
common  schools,  or  of  the  poor,  when  those 
subjects  were  not  acted  on  at  the  annual  town 
meetings,  and  to  deliberate  in  regard  to  suits 
for  or  against  the  town,  and  to  raise  moneys 
therefor  ;  but  they  have  no  other  power.  1  R. 
S.,  341,  sec.  7.  The  tax  in  question  was  voted 
at  a  special  town  meeting  and, therefore, clearly 
irregular  and  unwarranted  by  law. 

But  I  am  also  of  opinion  that  the  town  has 
no  right  to  raise  money  by  tax  at  an  annual 
town  meeting,  to  be  expended  in  improving  or 
fencing  any  lands  or  buildings,  unless  such 
lands  or  buildings  are  owned  by  such  town  in 
its  corporate  capacity.  The  title  to  the  prop- 
erty in  question  is  in  a  religious  society  duly 
incorporated  ;  and  all  the  interest  the  town 
has,  consists  in  a  license  from  the  pew  holders 
489*]  to  hold  their  town  *meetings  in  that 
building.  If  it  be  conceded  that  the  town  has 
a  right  to  hire  a  town  house  at  the  public  ex- 
pense that  would  not  justify  a  tax  for  im- 
proving property, the  title  to  which  is  not  in  the 
town  in  its  corporate  capacity. 

Motion  granted,  without  costs. 

Distinguished-1  Hill,  201 ;  31  How.  Pr.,  239. 
Cited  in— 1  Abb.  Pr.,  21 ;  4  E.  D.  S.,  694. 


THE  PEOPLE,  ex  rel.  B.  H.  BAILEY, 

v. 

M.  HOFFMAN,   First  Judge  of  HERKIMER 
COMMON  PLEAS. 

An  infant  defendant  cannot  be  required  to  pro- 
cure the  appointment  of  a  guardian,  when  the  suit 
is  commenced  against  him  by  declaration. 

Citations— 2  H.  S.,  347,  sec.  2 ;  447,  sees.  10, 11. 

MOTION  for  a  mandamus.  A  suit  wascom- 
menced  by  the  relator  in  the  C.P.of  Her- 
kimer,  against  J.  &  H.  Miller,  by  the  filing  and 
service  of  a  declaration.  J.  Miller  appeared 
and  pleaded,  H.  Miller  did  not  appear,  and  on 
proof  being  made  that  he  was  an  infant,  with- 
in the  age  of  21  years,  an  order  was  granted  by 
the  first  judge  of  Herkimer,  on  the  application 
of  the  plaintiff,  for  the  defendant  to  show  cause 
in  10  days,  why  a  guardian  should  not  be  ap- 
pointed to  appear  and  defend  for  him.  In  pur- 
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suance  of  this  order,  he  appeared  by  counsel, 
and  insisted,  that  not  having  been  arrested  on 
process,  he  could  not  be  compelled  to  procure 
the  appointment  of  a  guardian,  and  denied  the 
power  of  the  judge  to  appoint  a  guardian  for 
him  on  the  application  of  the  plaintiff.  The 
judge  allowed  the  objection,  and  refused  to  ap- 
point a  guardian,  and  application  is  now  made 
to  this  court  for  a  mandamus,  directing  him  to 
make  the  appointment. 

Mr.  C.  Gray,  for  relator. 

Mr.  L.  Ford,  contra. 

By  the  Court,  Savage,  Oh.  J.  The  proceed- 
ing by  declaration  is  inapplicable  in  a  suit 
against  an  infant.  Where  a  suit  is  commenced 
by  declaration,  the  statute  allows,  on  proof  of 
its  personal  service  on  the  defendant,  that  his 
appearance  may  be  *entered  by  the  [*49O 
clerk  of  the  court,  in  the  same  manner  as  if  he 
had  indorsed  his  appearance  on  a  capias  ;  and 
his  default  may  be  entered  for  not  pleading, 
and  the  same  proceedings  had  against  him  in 
all  respects,as  if  he  had  appeared.  2R.S.,347, 
sec.  2.  This  pro  vision  cannot  apply  to  an  infant, 
for  where  he  indorses  his  appearance  on  a  ca- 
pias, it  cannot  legally  be  entered  by  the  clerk; 
it  is  applicable,  therefore,  only  to  adult  de- 
fendants. According  to  the  course  and  prac- 
tice of  the  courts,  an  infant  defendant,  who 
has  been  arrested,  or  served  with  process,  may 
be  compelled  to  procure  the  appointment  of  a 
guardian,  or  a  guardian  may  be  appointed  for 
him  ;  but  no  provision  is  made  for  such  pro- 
ceeding where  the  suiUs  commenced  by  the  ser- 
vice of  a  declaration.  '  Besides,  it  would  seem 
that  the  Legislature  contemplated  that  the  suit 
against  an  infant  should  be  by  process,  for 
they  have  provided  for  the  appointment  of  a 
guardian,  in  such  case,  by  giving  the  infant  20 
days  after  the  return  day  of  the  process  by 
which  he  was  arrested,  to  procure  the  appoint- 
ment of  a  guardian  to  defend  the  suit,  and  only 
on  his  neglect,  authorizing  the  plaintiff  to  ap- 
ply. 2  R,  S.,  447,  sees.  10,  11.  The  judge, 
therefore,  was  right  in  refusing  to  make  the  ap- 
pointment, and  the  motion  is  denied. 

Cited  in— 2  Duer,  (537. 


IN  THE  MATTER  OF  MOSES  H.  GILBERT, 
proceeded  against  as  an  Absent  Debtor. 

Attachment  against  Absent  Debtor — Supreme 
Court  has  No  Jurisdiction  until  Report  Made 
orCertiorari  Returned. 

This  court  will  not  entertain  a  motion  in  respect 
to  the  regularity  of  the  proceedings  of  a  commis- 
sioner under  the  Act  Concerning  Absent,  Con- 
cealed or  Absconding  Debtors,  until  after  report 
made  by  the  commissioner :  the  jurisdiction  of  the 
court  to  review  the  proceedings  is  acquired  only  by 
report  made  or  certiorari  returned. 

In  an  application  for  an  attachment  against  the 
estate  of  an  absent  debtor,  the  nature  of  the  in- 
debtedness must  be  shown. 

Citations— 6  Wend.,  553  ;  2  R.  S.,  13,  sec.  68 ;  14, 
sec.  69. 

MOTION  to  set  aside  attachment  against 
property  of  an  absent  debtor.  The  mo- 
tion is  founded  on  the  defect  in  the  applica- 
tion for  the  attachment,  in  omitting  to  state 
that  the  demand  of  the  creditors  "arose  upon 
contract,  or  upon  a  judgment  or  decree  ren- 
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dered  within  this  State."  The  affidavits  on 
49 1  *]  *which  the  attachment  was  procured 
were  filed  by  the  commissioner  granting  the 
attachment  in  the  clerk's  office  at  Utica,  on 
July  25,  last,  but  the  order  made  by  him  for  the 
debtor  to  appear,  does  not  expire  until  Mar. 
2,  next.  In  opposition  to  the  motion  it  was 
urged  that  the  court  had  not  jurisdiction  in  this 
matter,  the  proceedings  not  being  here  by  cer- 
tiorari,  and  no  report  having  been  made  by  the 
commissioner,  who  cannot  be  required  to  make 
a  report  until  after  the  appointment  of  trust- 
ees, the  time  for  whose  appointment  has  not 
yet  arrived. 

By  the  Court,  Savage,  Ch.  J.  This  is  a 
motion  to  set  aside  the  attachment  issued  in 
this  case,  on  the  ground  that  the  application 
to  the  commissioner  does  not  state  that  the 
indebtedness  to  the  attaching  creditors  arose 
''upon  contractor  upon  a  judgment  or  a  decree 
rendered  within  this  State."  By  the  statute, 
no  other  than  such  a  creditor  can  make  an  ap- 
plication for  an  attachment, and  it  has  recent- 
ly been  decided  that  the  application  must  state 
the  nature  of  the  indebtedness,  and  how  it 
arose  In,  the  Matter  of  Hollingshead,  6  Wend., 
553.  Under  the  former  statutes,  it  was  only 
required  to  be  stated  that  the  debtor  was  in- 
debted within  this  State  ;  and  hence  probably 
arose  the  error  ;  the  application  was  made  in 
the  old  form,  without  adverting  to  the  require- 
ments of  the  Revised  Statutes. 

The  principal  question  here,  however,  is, 
whether  this  court  has  jurisdiction  of  the  mat- 
ter in  its  present  state.  The  whole  proceeding 
is  regulated  by  statute,  and  this  court  possesses 
the  powers  conferred  by  the  statute,  and  no 
other,  except  its  common  law  powers.  As  a 
court  of  common  law,  we  can  review  on  certio- 
rari  the  proceedings  of  inferior  tribunals,  or 
in  a  proper  case,  control  their  proceedings  by 
mandamus  or  prohibition;  but  I  find  no  au- 
thority in  the  statute  for  entertaining  a  motion 
like  this,  until  after  the  report  made  by  the 
commissioner,  subsequent  to  the  appointment 
of  trustees.  By  the  68th  section,  2  R.  S. ,  13, 
the  officer  who'issued  the  warrant  shall, within 
20  days  after  the  appointment  of  trustees,  make 
a  report  to  the  Supreme  Court,  "  after  which 
the  Supreme  Court  shall  have  jurisdiction  over 
492*]  such  proceedings."  By  the  69th  *sec- 
tion,  page  14,  any  proceedings  previous  to  the 
report  may  be  removed  into  the  Supreme 
Court  by  certiorari.  By  the  70th  section,  the 
Supreme  Court,  upon  an  examination  of  the  re- 
turn to  the  certiorari,  or  of  the  report  of  the 
officer,  may  correct  any  errors  therein,  and 
make  such  order  as  shall  seem  just.  It  is  true, 
that  by  the  67th  section,  the  affidavits  upon 
which  a  warrant  has  been  issued  must  be  filed 
withiu  30  days  in  the  office  of  a  clerk  of  the 
Supreme  Court,  but  no  authority  is  given  to 
this  court  to  act,  nor  has  it  jurisdiction  of  the 
subject-matter  until  report  made  or  certiorari 
returned.  In  this  case  the  notice  for  the  debt- 
or to  appear  does  not  expire  until  Mar.  2  next; 
it  is  impossible,  therefore,  that  trustees  can 
have  been  appointed,  and  a  report  made.  There 
has  been  no  certiorari  issued  and  returned;  this 
court,  therefore,  has  no  jurisdiction,  and  the 
motion  must  be  denied.  It  does  not  appear 
from  the  case  of  Hollingshead,  whether  a  re- 
WEND.  7.  N.  Y.  R.,  11. 


port  had  been  made  in  that  case;  the  presump- 
tion is,  that  it  had,  as  no  objection  of  that  kind 
was  taken;  nor  does  it  appear  whether  in  that 
case  the  fact  was  apparent,  as  here,  that  no  re- 
port could  have  been  make. 

Motion  denied. 

Cited  in-20  Wend.,  617;  4  N.  Y.,  524 ;  3  Barb.,  230. 


THE  PEOPLE,  ex  rel.  RAIT,  v.  ULSTER  C.  P. 

Papers  required  to  be  served  on  a  justice  on  mak- 
ing an  appeal,  may  be  served,  in  his  absence,  on  a 
member  of  his  family  of  suitable  age. 

MOTION  for  a  mandamus.  On  Dec.  15, 1829, 
the  relator  obtained  a  judgment  on  verdict 
in  a  justice's  court  against  one  Brown.  Dec. 
25,  an  agent  of  Brown  proceeded  to  the  resi- 
dence of  the  justice,  for  the  purpose  of  giving 
notice  of  an  appeal  to  the  Ulster  C.  P.  The 
justice  was  absent  from  home,  and  the  agent 
delivered  a  notice  of  appeal,  and  a  bond  re- 
quired in  such  cases,  to  the  daughter  of  the 
justice,  and  paid  to  her  the  costs  in  the  jus- 
tice's court  and  75  cents  for  making  a  return  to 
the  C.  P.,  and  requested  her  to  hand  the  papers 
*and  money  to  her  father  on  his  return  [*493 
home.  The  justice  returned  Dec.  26,  when  the 
papers  and  money  were  handed  to  him.  On 
this  state  of  facts,  the  appellee  moved  to  quash 
the  appeal,  on  the  ground  that  notice  had  not 
been  given  to  the  justice  personally  within  10 
days  after  the  rendition  of  the  judgment,  and 
that  the  daughter  of  the  j  ustice,  not  having  been 
authorized  by  her  father  to  receive  the  notice, 
the  delivery  of  it  to  her  was  unavailing.  The 
C.  P.  denied  the  motion,  and  the  court  is  asked 
for  a  mandamus  requiring  them  to  quash  the 
appeal. 

By  the  Court,  Savage,  Ch.  J.     The  C.  P. 

did  right  in  refusing  to  quash  the  appeal.  No- 
tice of  appeal  left  with  a  member  of  the  family 
of  the  justice  of  suitable  age,  in  his  absence,  is 
sufficient.  This  case  is  within  the  principle  of 
the  decision  in  7  Cow.,  487;  the  only  distin- 
guishable feature  is,  that  there  the  wife  of  the 
justice  was  expressly  authorized  by  her  hus- 
band to  receive  the  notice.  Whether  such  au- 
thority be  given  or  not,  is  not  material. 
The  motionfor  a  mandamus  is  refused. 


THE  PEOPLE,  ex  rel.  F.  C.  WHITE, 

v. 
BROWN,  Clerk  of  ONEIDA  COUNTY. 

Commissioner  of  Deeds — Appointment. 

Where  no  rule  is  adopted  by  the  judges  of  a  coun- 
ty court  as  to  the  number  of  commissioners  to  be 
appointed  in  the  several  towns  of  a  county,  not 
more  than  two  can  be  appointed ;  and  where,  in 
such  case,  the  offices  of  two  commissioners  expire, 
and  the  term  of  office  of  a  third  continues,  an  ap- 
pointment of  only  one  can  be  made. 

Where  under  such  circumstances,  one  of  the 
commissioners  whose  office  expires  is  re-appointed, 
the  other  cannot  hold  over,  as  by  such  re-appoint- 
ment the  town  has  the  full  complement  to  which 
it  is  entitled. 

MOTION  for  a  mandamus  commanding  the 
clerk  of  Oneida  Co.  to  record  a  deed  ac- 
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knowledged  before  Henry  N.  Pease  Dec.  14, 
1831,  who  claimed  to  be  a  commissioner  of 
deeds  for  the  Town  of  Utica,  in  the  County  of 
Oneida.  The  clerk  denied  that  Pease  was  a 
commissioner  on  the  day  that  he  took  the  ac- 
knowledgment of  the  deed,  and  the  question 
494*]  *presented  to  the  court,  is  whether  he 
was  or  was  not  a  commissioner.  On  Nov.  20, 
1827,  Pease  and  one  Barnum  were  appointed 
commissioners.  By  the  provisions  of  the  stat- 
ute, there  are  to  be  appointed  not  less  than 
two,  nor  more  than  four  commissioners  in  each 
town  in  the  State,  1  R.  S.  97;  the  judges  of 
the  County  Court  in  each  county,  at  the  County 
Court  next  preceding  the  annual  meeting  of  the 
judges  and  supervisors  for  the  purpose  of  ap- 
pointing commissioners  of  deeds,  are  required  to 
determine  by  rule  of  court  the  number  of  com- 
missioners in  each  town  for  the  year  next  ensu- 
ing such  annual  meeting,  but  no  limitation  thus 
to  be  made  is  to  vacate  the  office  of  any  persons 
then  in  office.  1  R.  S.,  101,  sees.  5,  7.  In  Sep., 

1830,  the  judges  of  Oneida  adopted  a  rule  that 
the  number  of  Commissioners  in  Utica  for  the 
year  then  next  ensuing  should  be  three,  and  in 
Nov.,  1830,  the  judges   and  supervisors  ap- 
pointed one  Tiffany  a  commissioner.    In  Sep., 

1831,  the  judges  omitted  to  adopt  any  rule  as 
to  the  number  of  commissioners,  and  in  Nov., 
1831,  they  re-appointed  Barnum.     Pease  was 
not  re-appointed,  but  he  claims  to  hold  over 
until  a  successor  to  him  is  appointed  and  qual- 
ified, under  the  provision  of  the  statute  in  re- 
lation to  officers  holding  over.     1  R.  S.,  117, 
sec.  9. 

By  the  Court,  Savage,  Ch.  J.  Where  no 
rule  is  adopted  by  the  judges  of  a  County  Court 
as  to  the  number  of  commissioners  to  be  ap- 
pointed in  the  several  towns  of  a  county,  not 
more  than  two  can  be  appointed.  In  Nov., 
1831,  when  Barnum  was  re-appointed,  there 
was  no  rule  in  force,  the  judges  in  that  year 
having  omitted  to  adopt  one,  and  the  rule  oJ 
1830  being  inoperative  (the  statute  requiring 
the  judges  to  make  their  determination  annu- 
ally), but  one  commissioner  could  be  appoint- 
ed, as  Tiffany,  who  received  his  appointment 
in  1830,  was  in  office,  and  would  continue  so 
until  1834.  When,  therefore,  Barnum  was  re- 
appointed,  as  many  commissioners  were  in  of 
fice  in  Utica  as  the  provisions  of  the  law  wil 
permit,  and  there  was  no  omission  to  appoint, 
under  the  color  of  which  Pease  can  hold  over 
It  is  unnecessary  to  say  what  would  have  been 
the  effect  of  the  omission  to  make  any  appoint 
ment  of  a  commissioner  in  1831,  as  to  the  rights 
495*]  of  both  Pease  and  *Barnum  to  hole 
over,  because  a  commissioner  was  appoint  e< 
in  that  year.  There  are  two  commissioners 
regularly  in  office  in  the  Town  of  Utica,  anc 
there  is  no  law  or  authority  to  appoint  mor< 
until  the  judges  of  the  County  Court  authoriz 
an  increase,  which  they  have  not  done,  as  th 
Rule  of  1830,  in  its  terms,  is  to  continue  bu 
one  year,  and  the  judges  had  no  power  to  adop 
a  rule  which  should  continue  longer;  the  rule 
expired  by  its  own  limitation,  which  produce 
the  same  result  as  if  expressly  rescinded.  Thi 
deed  in  question  was  not  legally  acknowledged 
and  the  clerk  properly  refused  to  record  it. 

TJie  motion  for  a  mandamus  is  denied. 
210 


BROWN  v.  MAJORS  ET  AL. 


Trespass  on  Lands — Recovery  Less  than  Pifty 
Dollars —  Costs. 

Where  a  party  sued  in  trespass  for  tafcing  and 
carrying1  away  stones  from  a  small  lot  containing  3 
roods  of  land,  and  recovered  less  than  $50  damages, 
t  was  held,  that  he  was  not  entitled  to  costs,  on  the 
>retext  that  title  of  land  came  in  question,  although 
:he  lot  was  uninclosed  and  unimproved  for  any  pur- 
>ose  whatever,  except  that  on  it  there  were  two 
)uildings  used  as  a  blacksmith's  shop  and  a  store- 
louse,  and  the  plaintiff  offered  to  show  title  to  the 
and,  which  was  not  done,  because  admitted  by  the 
defendant ;  the  possession  of  the  buildings  gave  the 
plaintiff  a  constructive  possession  of  the  whole  lot, 
ind  rendered  unnecessary  the  production  of  a 
Daper  title. 
Citations— 8  Cow.,  115;  1  Wend.,  466. 

\  UESTION  of  costs  in  an  action  of  trespass 
{,  on  lands,  where  the  recovery  was  less  than 

$50.     The  opinion  of  the  court  is  referred  to- 

for  the  facts  of  the  case. 

By  the  Court,  Savage,  Ch.  J.  This  is  an 
action  for  trespass  on  land,  on  which  the  plaint- 
iff recovered  $30,  and  now  moves  for  costs,  on* 
the  ground  that  the  title  to  the  land  came  in 
question  upon  the  trial. 

The  plaintiff's  right  to  costs,  in  such  a  case,. 
depends  upon  the  judge's  certificate,  and  it 
might  be  sufficient  to  say  that  in  this  case  the 
judge  has  not  certified  that  the  title  to  land 
came  in  question.  It  was  his  duty  to  give  such 
a  certificate  if,  in  his  opinion,  such  was  the 
fact;  and  if  such  was  not  the  fact,  *in  [*49<> 
my  judgment  he  ought  not  to  have  given  any 
certificate  whatever.  The  circuit  judge,  how- 
ever, thought  differently,  and  certified  special- 
ly as  to  what  took  place  on  the  trial.  The 
plaintiff  offered  to  prove  his  title,  probably 
with  a  view  to  this  motion;  the  defendant  ad- 
mitted his  title,  and  the  deeds  were  not  pro- 
duced. The  trespass  consisted  in  carrying 
away  a  quantity  of  stone  from  a  small  lot,  con- 
taining about  three  quarters  of  an  acre;  the  lot 
was  not  inclosed,  improved,  cultivated  or  used 
for  any  purpose;  that  part  where  the  trespass 
was  committed  was  incapable  of  being  used  in 
any  way  on  account  of  the  stone,  but  on  the- 
residue  of  the  lot  there  were  two  buildings,  a 
blacksmith's  shop  and  a  storehouse,  belonging 
of  course  to  the  plaintiff,  as  he  was  the  owner 
of  the  whole  lot.  The  certificate  states  that 
the  part  of  the  premises  on  which  the  trespass 
was  committed,  was  not  near  or  adjoining  the 
building;  but  from  the  size  of  the  lot,  the  dis- 
tance could  not  have  been  great. 

The  plaintiff's  counsel  contends  that  this  case- 
is  similar  in  principle  to  Hubbell  v.  Rochester, 
8  Cow.,  115,  and  Aiken  ads.  Buck,  1  Wend., 
466.  In  the  first  of  these  cases  it  was  decided, 
that  in  trespass  for  cutting  timber  on  wild 
land,  the  plaintiff  having  no  actual  possession, 
it  became  necessary  to  show  title  in  order  to 
establish  a  constructive  possession  and,  there- 
fore, in  such  a  case.having  recovered  less  than 
$50,  he  was  entitled  to  costs,  because  a  justice 
had  not  jurisdiction  of  the  question  of  title.  In 
the  second  it  was  held,  that  a  person  having  a 
house,  and  working  an  ore  bed  on  one  end  of 
a  lot  in  Maule's  patent,  which  was  wild  and 
totally  uninclosed,  was  not  constructively  in 
possession  of  the  other  end  of  the  lot,  though 
he  verbally  made  claim  to  the  whole. 
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I  am  unable  to  perceive  any  analogy  between 
the  cases  cited  and  the  one  under  consideration. 
The  plaintiff's  three  quarters  of  an  acre  having 
on  it  a  blacksmith's  shop  and  a  storehouse,  can- 
not gravely  be  called  wild  land  not  in  actual  pos- 
session ;  I  would  rather  infer  it  was  part  of  a 
village  lot,  both  from  the  size  of  the  lot  and  the 
character  of  the  buildings;  the  certificate.how- 
ever,  leaves  us  totally  in  thv  dark  on  that  point; 
nor  does  it  follow,  because  one  man  who  occu- 
pies a  house  in  the  woods  on  one  end  of  a  200 
497*]  acre  lot.is  not  constructively  *in  posses- 
sion of  the  other  end, which  may  be  a  mile  dis- 
tant, that  another  who  has  two  buildings  on  one 
end  of  a  three  quarter  acre  lot  cannot  be  act- 
ually in  possession  of  the  other  end  of  it,  al- 
though it  may  be  so  thickly  covered  with 
stones  as  to  be  unfit  for  cultivation,  and  unin- 
closed  because  not  worth  fencing.  The  defend- 
ants, and  not  the  plaintiff,  are  entitled  to  costs. 

The  motion  of  the  plaintiff  is,  therefore,  denied, 
with  costs. 

Distinguished— 10  How.  Pr.,  410. 

Cited  in-21  N.  Y.,  468 :  20  Barb.,  316  ;  47  How.  Pr., 


COLVARD  v.  OLIVER  ET  AL. 
SAME  v.  STILES. 

Costs. 

A  party  in  interest  in  a  suit,  prosecuting1  in  the 
name  of  another,  will,  on  the  application  of  such 
nominal  party  or  party  to  the  record,  be  directed  by 
rule  of  court  to  pay  the  costs  adjudged  in  the  suit 
against  the  party  to  the  record. 

COSTS  against  party  in  interest.  Colvard 
was  sheriff  of  Albany,  and  one  of  his  depu- 
ties, by  virtue  of  an  execution  in  favor  of  Sager 
and  Chesebrough,  against  one  Clark,  levied 
on  the  property  of  Clark.  After  the  levy, 
Oliver  and  his  associates,  the  defendants  in  one 
of  the  above  causes,  and  Stiles,  the  defendant 
in  the  other  cause,  took  away  the  property 
levied  upon  ;  whereupon  Sager  and  Chese- 
brough, the  plaintiffs  in  the  execution,  and  the 
deputy-sheriff,  employed  an  attorney  to  com- 
mence suits  in  replevin,  in  the  name  of  Col- 
vard, the  sheriff.  A  claim  of  property  was  in- 
terposed, and  an  inquiry  instituted  by  the  cor- 
oner who  had  the  writs  of  replevin,  and  at  the 
time  of  the  holding  of  the  inquisition,  Sager, 
one  of  the  plaintiffs  in  the  execution,  settled  or 
agreed  to  settle  the  suits  against  Stiles.  Sager 
and  Cleveland  were  the  sureties  in  the  replevin 
bonds,  and  in  several  motions  relative  to  the 
suits,  avowed  that  they  had  an  interest  in  them. 
Judgments  of  non  pross.  were  obtained  in  those 
suits,  costs  awarded,  and  executions  for  the 
amount  issued  against  Colvard, who,  about  the 
time  of  the  issuing  thereof,  died.  A  motion  is 
now  made  in  behalf  of  his  administratrix,  that 
Sager  and  Chesebrough  pay  the  amount  of 
those  costs,  notice  of  the  application  having 
been  given  to  them. 

498*]     *Mr.  A.  Tabor,  for  the  motion. 
Mr.  S.  Cheever,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  evident 
that  Sager  and  Chesebrough  were  the  real  par- 
ties in  the  replevin  suits.  The  sheriff  had 
levied  on  the  property  of  Clark,  and  it  was  his 
duty  to  sell  it,  and  render  the  avails  to  the 
WEND.  7. 


plaintiffs  in  the  execution;  but  the  goods  were 
taken  from  him  by  other  persons.  Whether  it 
was  his  duty  to  have  brought  a  replevin  him- 
self, without  an  indemnity,  need  not  be  here 
decided,  for  the  parties  in  interest  undertook 
themselves  to  do  it  with  the  deputy's  consent. 
In  general.where  there  is  a  mere  claim  of  prop- 
erty by  a  third  person,  it  is  proper  for  the 
sheriff  to  call  a  jury  of  inquiry;  here  the  suits 
were  brought,  it  seems,  by  the  advice  of  Sager 
and  Chesebrough  and,  upon  a  claim  of  prop- 
erty, an  inquiry  was  instituted  by  the  coroner, 
at  which  Sager  settled  or  agreed  to  settle  the 
suit  with  Stiles,  and  about  this  time  a  bond  of 
indemnity  was  executed  by  Sager  jind  Chese- 
brough. 'There  can  be  no  reasonable  doubt, 
therefore,  that  they  assumed  the  management 
of  the  causes,  and  they  should  be  at  their  risk. 
Had  an  application  been  made  by  the  defend- 
ants in  the  suit  that  Sager  and  Chesebrough 
pay  the  costs,  it  would  be  but  ordinary  prac- 
tice to  grant  it.  The  same  practice  has  been 
adopted  where  the  application  comes  from  the 
nominal  plaintiff.  The  principle  is  the  same; 
it  is  this :  that  the  party  in  interest  shall  be 
treated  as  the  real  party  in  the  cause,  and  shall 
not  be  screened  from  responsibility  'in  a  su/n- 
mary  way,  by  using  the  name  of  another  as 
party  to  the  record.  These  suits  were  neces- 
sarily brought  in  the  name  of  the  sheriff  for 
the  benefit  of  Sager  and  Chesebrough,  and  they 
must  pay  the  amount  for  which  the  sheriff  was 
made  liable. 
Motion  granted,  with  costs. 

Doubted— 1  Hill,  649. 

Cited  i»— 18  Wend.,  674 ;  20  Wend.,  632  ;  1  Hill,  632 ; 
7  Hill,  205 ;  37  N.  Y.,  539 ;  5  Trans.  App.,  12  ;  9  How. 
Pr.,  260 ;  31  How.  Pr.,  474 :  35  How.  Pr.,  108 ;  4  Abb. 
N.  S.,  129 :  5  Rob.,  639 :  55  Wis.,  204. 


*!N  THE  MATTER  OP  ISAAC  NEGUS,  [*499 
an  Absconding  Debtor. 

Attachment  against  Absconding  Debtor — Un- 
liquidated Demand — Trustees  may  Liquidate 
— Decision  of  Trustees  Treated  by  Supreme 
Court  as  Verdict — Bond  of  Indemnity. 

Where  the  demand  of  a  creditor  who  sues  out  an 
attachment  against  an  absconding  debtor  is  unliqui- 
dated, it  is  competent  to  the  trustees  to  assess  and 
determine  the  damages  of  the  creditor  in  like  man- 
ner as  a  jury  would  do  in  an  action  of  covenant. 

The  decisions  of  trustees  under  the  Absconding 
Debtor  Act,  in  determining  the  amounts  due  to  the 
several  creditors,  will  be  reviewed  by  the  Supreme 
Court ;  if  the  trustees  err  in  the  application  of  a 
principle  of  law,  the  court  will  correct  the  error, 
but  if  they  err  on  a  question  of  fact  or  opinion,  as 
in  the  assessment  of  unliquidated  damages,  their 
decision  will  not  be  set  aside,  unless  clearly  against 
the  weight  of  evidence. 

Where,  in  the  assessment  of  damages  for  the 
breach  of  a  covenant,  the  trustees  allowed  a  sum  to 
a  larger  amount  than  would  have  been  allowed  by 
the  court,  yet  as  the  court  could  not  say  that  the 
damages  were  extravagant,  they  refused  to  set  aside 
the  decision  of  the  trustees. 

Where  a  bond  is  given  intended  as  a  bond  of  in- 
demnity, but  containing  a  covenant  that  the  obligor 
will  pay  certain  debts,  for  the  payment  of  which 
the  obligee  is  liable,  and  the  obligor  fails  to  perform, 
an  action  lies  for  the  breach,  and  the  obligee  is  enti- 
tled to  recover  the  sums  agreed  to  be  paid,  although 
it  is  not  shown  that  he  has  been  damnified,  unless 
from  the  whole  instrument  it  manifestly  appears 
that  its  sole  object  was  a  covenant  of  indemnity. 

Citations— 2  R.  S.,  3.  sec.  3;  14  Johns.,  177;  17 
Johns.,  239,  479,  482. 
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TlISTRIBUTION  of  estate  of  absconding 
JJ  debtor.  P.  S.  Sinnott  sued  out  an  attach- 
ment against  I.  Negus  as  an  absconding  debtor. 
The  trustees  appointed  in  the  case,  in  adjust- 
ing the  accounts  and  demands  against  tthe  es- 
tate of  the  debtor,  allowed  to  the  attaching 
creditor  the  sum  of  $1,876.79,  as  due  to  him 
for  debts  for  which  he  was  responsible,  and 
which  Negus  had  bound  himself  to  pay,  and 
also  allowed  to  him  $1,000  as  damages  sus- 
tained by  reason  of  the  non-peformance  of  cer- 
tain covenants  entered  into  by  Negus  with  the 
attaching  creditor.  The  commissioner  who 
issued  the  attachment  having  made  a  report  to 
this  court,  in  conformity  to  the  provisions  of 
the  Statute,  2  R.  S.,  13,  sec.  68,  and  the  court 
having  thus  obtained  jurisdiction  over  the  pro- 
ceedings, application  is  now  made  in  behalf  of 
the  debtor  to  set  aside  the  decision  of  the  trust- 
ees in  determining  the  amount  due  to  the  at- 
taching creditor.  The  demand  of  Sinnott 
against  Negus  originated  as  follows  :  In  July, 
1827,  one  W.  L.  Pierce  entered  into  a  contract 
with  the  commissioners  for  draining  the  Cay- 
5OO*J  uga  marshes,  *by  which  he  bound 
himself  to  make  a  certain  drain  or  ditch — in 
which  contract  Sinnott  was  a  partner  with 
Pierce,  although  not  named  in  the  contract. 
In  December  of  the  same  year  a  new  contract 
was  entered  into  by  Pierce  with  the  commis- 
sioners, in  which  both  Sinnott  and  Negus  were 
partners  with  Pierce,  although  not  named  in 
the  contract  ;  the  contract  was  in  writing,  in 
which  was  specified  the  work  to  be  done,  and 
the  compensation  to  be  received  therefor,  viz. : 
$24, 000,  to  be  paid  as  the  work  progressed,  upon 
the  estimate  of  an  engineer  ;  Pierce  pledging 
teams,  implements  and  other  property  used  in 
doing  the  work  in  security  for  the  fulfillment 
of  the  contract,  and  in  case  of  failure  to  per- 
form, authorizing  the  commissioners  to  take 
the  property,  sell  or  use  it,  and  to  let  out  the  job 
to  such  person  as  they  should  think  proper. 
Pierce  carried  on  the  work  until  Apr.,  1828, 
when  he  left  the  country,  having  appointed 
Negus  his  agent  to  complete  the  job.  In  the 
same  month,  Negus  entered  into  a  bond  with 
sureties  to  the  commissioners,  reciting  the  con- 
tract of  Pierce  and  his  own  appointment  as 
Pierce's  agent,  and  binding  himself  to  apply 
such  moneys  as  should  be  paid  to  him,  and 
such  property  as  should  be  put  into  his  hands 
by  the  commissioners  for  completing  the  drain, 
until  the  work  should  be  finished  and  accepted 
by  them.  Negus  proceeded  with  the  work  in 
the  name  of  Pierce,  but  on  the  partnership  ac- 
count until  May  16,  1828,  when  he  purchased 
Sinnott's  interest  in  the  job,  and  paid  him  $500 
for  the  same  ;  taking  the  job  to  himself,  sub- 
ject to  the  conditions  of  the  contract  with  Pierce 
and  assuming  the  payment  of  all  debts  which 
had  then  been  contracted,  and  which  should 
thereafter  be  contracted  in  the  further  prose- 
cution of  the  work,  and  entering  into  a  bond 
to  Sinnott  for  the  performance  of  his  agree- 
ment. The  bond  of  Sinnott  refers  to  Pierce's 
contract.and  recites  that  certain  debts  had  been 
contracted  to  carry  on  the  work,  specifies  a 
number  of  them,  and  refers  generally  to  all 
debts  which  had  been  contracted  for  prosecut- 
ing and  finishing  the  lob,  for  the  payment  of 
which  Sinnott  was  liable  in  law  or  equity. 
Then  follows  the  condition,  which  is:  that 
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Negus  shall  apply  all  the  money  then  on  hand 
and  thereafter  to  be  received,  and  all  the  prop- 
erty for  the  completion  of  the  *job;  and  [*5O1 
after  its  completion,  that  the  residue  of  the 
money  and  property  shall  be  applied  to  the 
payment  "of  the  debts  aforesaid,  and  of  all 
costs  and  damages  to  which  Sinnott  may  be 
liable  on  account  of  those  debts;"  and  further, 
if  Negus  shall  neglect  or  refuse  to  comply  with 
those  stipulations,  then  he  shall  put  Sinnott  in 
possession  of  the  drain,  and  Sinnott  is  to  be  at 
liberty  to  re-enter  and  take  possession  of  the 
same.  After  the  agreement  thus  made,  Negus 
carried  on  the  work  until  Aug.,  1828, when  he 
absconded;  after  which  the  commissioners  took 
possession  of  the  property  used  in  the  construc- 
tion of  the  work,  and  employed  one  Buck, who, 
under  their  direction,  completed  the  job. 

Sinnott,  the  attaching  creditor,  proved  that 
the  debts  contracted  to  carry  on  the  work,  for 
the  payment  of  which  he  was  liable,  amounted 
to  $1,876.79.  He  also  exhibited  an  account 
amounting  to  upwards  of  $1,200,  consisting 
principally  of  charges  for  services  and  expenses 
in  conducting  this  proceeding  ;  whether  all  or 
any  part  of  this  account  was  proved,  does  not 
distinctly  appear  ;  the  trustees  allowed  him 
$1,000  as  damages  sustained  by  him  by  reason 
of  Negus'  absconding  without  completing  or 
surrendering  the  dram. 

Mr.  A.  Tabor,  for  the  debtor. 

Mr.  N.  P.  Randall,  for  the  attaching 
creditor. 

The  motion  was  heard  by  the  Chief  Justice, 
who  delivered  a  full  opinion  upon  the  facts, 
as  well  as  the  law  of  the  case  ;  from  which 
opinion  the  following  extracts  are  made  : 

The  principle  question  in  this  case  is,  what  de- 
mand, if  any,  has  Sinnott  against  the  estate  of 
the  absconding  debtor?  He  is  the  attaching  cred- 
itor, and  10  entitle  him  to  institute  these  pro- 
ceedings.he  must  be  a  creditor  of  Negus  to  the 
amount  of  $100  or  upwards,  and  his  demand 
must  arise  upon  contract,  judgment  or  decree. 
If  he  has  a  demand  arising  upon  contract  it  is  no 
objection  that  it  is  unliquidated, the  statute  giv- 
ing the  remedy  ^as  well  where  the  demand  is 
unliquidated  as  where  it  is  liquidated.  2  R. 
S.,  3,  sec.  3.  For  the  purpose  of  liquidating  it, 
the  proceedings  in  this  case  may  be  assimilated 
to  an  action  *of  covenant,  in  which  [*5O2 
Sinnott  is  plaintiff,  Negus  the  defendant,  and 
the  trustees  the  tribunal  to  determine  the  rights 
of  the  parties. 

The  first  objection  urged  against  the  decision 
of  the  trustees  is,  that  the  bond  executed  by 
Negus  to  Sinnott  is  simply  a  bond  of  indem- 
nity, and  that,  therefore,  Sinnott  must  show 
that  he  has  been  damnified  by  payment  of  the 
debts,  which  Negus  assumed  to  pay,  or  that  he 
has  been  damnified  in  some  other  way.  From 
the  whole  transaction  taken  together,  it  is  plain 
that  the  bond  was  intended  as  a  bond  of  indem- 
nity. Had  Negus  completed  the  job,  and  paid 
the  debts  which  Sinnott  was  liable  to  pay,  Sin- 
nott would  have  had  no  further  claims  upon 
him  or  the  job.  The  object  of  taking  the  bond 
was,  therefore,  to  indemnify  Sinnott ;  but  it 
does  not,  therefore,  follow  that  no  action  lies 
until  actual  damage  has  accrued.  Whether  an 
action  lies  or  not,  depends  upon  the  true  intent 
and  meaning  of  the  covenant ;  if  it  is  simply 
to  indemnify,  and  nothing  more,  then  damage 
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must  be  shown, before  the  plaintiff  can  recover; 
but  if  there  is  an  affirmative  covenant  to  do  a 
certain  act,  or  pay  certain  sums  of  money.then 
it  is  no  defense  in  such  an  action  to  say  that 
the  plaintiff  has  not  been  damnified.  In  such 
case  it  is  the  duty  of  the  defendant  to  perform 
his  own  contract ;  if  he  does  not,  an  action  lies 
for  the  breach,  and  the  measure  of  damage  is 
the  amount  of  the  sums  agreed  to  be  paid,  or 
the  injury  sustained  by  the  plaintiff,  arising 
either  from  liability  incurred  or  advantages 
which  would  have  accrued  from  the  perform- 
ance of  the  acts  which  the  defendant  had  cov- 
enanted to  perform.  If  a  bond,  in  which  the 
obligor  covenants  affirmatively  to  pay  certain 
sums,  conclude  with  a  covenant  to  indemnify 
and  save  harmless  the  obligee,  it  does  not,  there- 
fore, become  a  mere  covenant  of  indemnity, 
unless  such  appears  upon  the  whole  instrument 
to  have  been  its  only  object.  The  case  of 
Douglass  v.  Clark,  14  Johns.,  177,  recognizes 
the  rule  as  above  stated.  There  the  plaintiff 
had  entered  into  a  bond  with  one  Rice,  condi- 
tioned to  pay  to  the  collector  certain  duties,  and 
the  defendant  gave  him  his  bond,  conditioned 
to  pay  off  and  discharge  the  plaintiff's  bond , 
and  hold  him  harmless,  etc.  Under  the  cir- 
cumstances of  the  case,  the  court  considered 
that  a  mere  bond  of  indemnity,  and  principally 
5O3*]  *for  the  reason  that  the  defendant  was 
not  the  person  whose  business  it  was  in  the 
first  place  to  pay  those  duties.  Upon  the  ground 
there  assumed,  it  would  be  difficult,  I  appre- 
hend, to  sustain  the  point,  that  this  bond  is  a 
mere  bond  of  indemnity.  Here  Negus  assumes 
the  debts  of  the  partnership — he  makes  them 
his  own  individual  debts — he  is  the  person  to 
pay,  as  was  Rice,  in  the  case  of  Douglass  v. 
Clark.  He  is  not  a  mere  surety  as  Clark  was, 
covenanting  for  the  punctuality  of  another  per- 
son. The  case  of  Port  v.  Jackson,  17  Johns., 
239  and  479,  in  Err.,  is  much  more  like  this 
case.  The  plaintiff  was  lessee  of  certain  prem- 
ises, and  had  covenaated  to  pay  the  rent  ;  he 
assigned  to  the  defendant,  who  covenanted 
with  the  plaintiff  that  he,  the  defendant, would 
perform  the  plaintiff's  covenants  in  the  original 
lease  to  him.  The  plaintiff  alleged  that  the 
defendant  had  not  paid  the  rent,  and  several 
pleas  were  pleaded,  two  of  which  were  de- 
murred to.  Upon  the  argument,  exception  was 
taken  to  the  declaration,  because  it  did  not  aver 
that  the  plaintiff  had  been  damnified  by  the 
breach  of  the  defendant's  covenant,  by  pay- 
ment of  the  rent,  either  voluntarily  or  compul- 
sorily  ;  but  the  court  held  such  an  averment 
unnecessary.  The  covenant  was  to  pay  the 
rent  when  due,  and  the  moment  when  the  day 
of  payment  passed,  and  the  rent  remained  un- 
paid, the  covenant  was  broken.  So  in  this  case, 
the  covenants  were  to  complete  the  drain  and 
pay  the  debts,  and  the  moment  the  work  was 
abandoned,  and  the  debts  left  unpaid,  both 
covenants  were  broken.  Another  question 
arises,  says  Van  Ness,  «/.,  in  Port  v.  Jackson, 
"what  shall  be  recovered  ?  Nominal  damages 
only,  or  the  amount  of  the  rent  due  ?  My  opin- 
ion is  that  the  latter  is  recoverable.  The  cov- 
enant is  not  that  the  defendant  shall  indemnify 
the  plaintiff  against  his  own  covenant  in  the 
lease,  or  against  any  damage  which  he  may  sus- 
tain, but  it  is  express  and  positive."  The  same 
is  true  of  the  covenant  of  Negus  ;  it  is  express 
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and  positive,  that  he  will  pay  the  debts;  that  is, 
such  is  its  evident  import  and  meaning  ;  and 
though  a  covenant  to  indemnify  follows,  that 
does  not  alter  the  force  and  effect  of  the  pre- 
ceding covenant.  The  true  question  is.  what 
was  the  intention  of  the  parties  ? — was  it  that 
Sinnot't  should  pay  these  debts  himself,  and 
then  Negus  reimburse  him  ?  There  *is  [*5O4: 
no  color  for  such  a  construction;  Negus  either 
had,  or  was  to  have,  the  means  in  his  hands  to 
pay  the  debts,  to  wit :  the  money  received 
from  the  commissioners.  Sinnot  had  with- 
drawn from  the  concern  ;  Negus  took  it  for 
better  or  for  worse  ;  he  was  to  perform  all  the 
duties  which  were  obligatory  upon  the  firm. 
The  distinction  taken  by  Cfiancellor  Kent,  in 
Jackson  v.  Port,  in  Err.,  17  Johns.,  482,  is  this: 
"Where  a  defendant  has  undertaken  to  do  an 
act  in  discharge  of  the  plaintiff  from  such  a  bond 
or  covenant,  he  must  show,  specially,  matter 
of  performance  ;  and  this,  Jackson  ought  to 
have  shown  in  this  case;  but  where  the  defend- 
ant has  undertaken  to  acquit  and  discharge 
the  plaintiff  from  any  damages,  by  reason  of 
his  bond  or  covenant,  he  then  merely  under- 
takes to  indemnify  and  save  harmless,  and  the 
plaintiff  is  then  bound  to  show  his  damages." 
It  must  be  observed  that  the  learned  judge 
speaks  of  bonds  drawn  in  those  different  modes, 
but  here  the  bond  contains  both  modes  of  ex- 
pression ;  the  ultimate  object  of  both  is  indem- 
nification to  the  plaintiff.  Where  indemnity 
alone  is  expressed,  it  has  always  been  held  that 
damage  must  be  sustained  before  a  recovery 
can  be  had  ;  but  where  there  is  a  positive  agree- 
ment to  do  the  act  which  is  to  prevent  damage 
to  the  plaintiff,  then  an  action  lies,  if  the  de- 
fendant neglects  or  refuses  to  do  such  act;  and 
where  the  covenant  is  both  to  do  the  act  and 
to  indemnify,  we  must  resort  to  the  intention 
of  the  parties.  Whatever  may  be  said  of  the 
case  of  Douglass  v.  Clark,  it  is  sufficient  that 
this  is  distinguishable ;  and  it  is  difficult  for 
me  to  conceive  of  a  case  where  one  assumes  to 
do  what  was  before  the  duty  of  another,  where 
it  is  not  the  intention  of  the  parties  that  the 
party  contracting  to  perform  shall  perform  in 
the  first  instance  according  to  his  agreement. 
I  presume  to  say  that  it  never  was  the  inten- 
tion of  the  parties  in  such  a  case,  that  the  party 
to  be  indemnified  is  first  to  be  damnified. 
It  results,  from  this  view  of  the  case,  that  Sin- 
not  is  entitled  to  recover,  and  that  his  damages 
are  to  be  not  merely  nominal,  but  such  as  he 
has  sustained  or  is  liable  for. 

Negus'  liability  is  twofold:  1.  To  pay  the 
debts.  2.  To  finish  the  drain.  1.  As  to  the 
payment  of  the  debts:  the  liability  assumed  by 
the  defendant  Negus  is  co-extensive  with  the 
liability  of  Sinnott;  and  as  Sinnott  was  liable 
to  pay  all  the  debts  contracted  *in  rela-[*5O5 
tion  to  the  job,  so  Negus,  by  virtue  of  his  con- 
tract, became  liable  to  pay  all  the  debts  ;  and 
as  interest  is  an  incident  to  a  liquidated  de- 
mand, so  Negus  became  liable  to  pay  interest 
whenever  Sinnott  would  have  been  liable  to 
pay  it.  I  conclude,  therefore,  that  the  whole 
amount  of  debts  should  be  assessed  as  part  of 
the  damages  which  Negus  should  pay  to  Sin- 
nott on  the  bond.  Those  debts,  from  the  pa- 
pers before  the  court  on  a  former  mot  ion,  were 
shown  to  be  $2,107.53;  but  the  trustees  have, 
by  their  last  decision,  admitted  part  of  those 
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debts  as  debts  due  by  Negus  alone,  to  wit: 
Murphy,  $19.55;  Roosevelt,  $105.17;  Avery, 
$12.93;  Dunham,  59.49;  and  Hale  &  M'Clure, 
$33.60;  in  all,  $230.74.  This  sum,  therefore, 
should  be  deducted  from  the  total  amount  of 
indebtedness  for  which  Sinnott  is  liable,  and  it 
will  leave  $1,876.79;  which  sum  exceeds  the 
amount  admitted  to  be  in  the  hands  of  Negus ; 
but  that,  I  apprehend,  makes  no  difference.  I 
have  considered  the  bond  as  a  covenant  to  pay 
all  the  debts.  That  Negus  had  no  more  in  his 
hands  with  which  to  pay  the  debts,  is  his  own 
fault;  by  abandoning  the  job  he  lost  the  means 
of  obtaining  money  to  pay  them ,  which  surely 
should  not  prejudice  Sinnott,  who  remains  lia- 
ble for  the  whole  amount  of  the  debts  and, 
as  I  presume,  will  be  compelled  to  pay  them. 

As  to  other  damages,  from  the  breach  of  the 
covenants  to  complete  the  drain,  and  to  sur- 
render possession,  etc. ,  all  that  Sinnott  could 
ask  was  to  be  relieved  from  responsibility  as  to 
the  payment  of  the  debls  for  which  he  was  lia- 
ble, unless  he  had  been  called  upon  to  fulfill 
Pierce's  contract  to  complete  the  drain.  The 
commissioners  chose  to  adopt  another  course; 
they  took  possession  themselves  and  finished 
the  job.  They  acted  prudently ;  they  took  a  mort- 
gage of  all  the  personal  property  on  the  job  by 
way  of  security,  and  they  were  not  bound  to 
pay  faster  than  the  work  was  done.  When 
Pierce  absconded,  they  took  a  bond  from  Ne- 
gus, with  sureties  for  his  faithful  performance; 
that  bond  has  been  canceled  and  given  up,  his 
responsibility,  therefore,  to  the  commissioners 
is  discharged  ;  the  commissioners  make  no 
claim  upon  any  one;  I  conclude,  therefore, 
that  Sinnott  is  not  liable  to  them  in  any  sum 
whatever  on  account  of  Pierce's  contract.  Had 
5OO*] Negus,  therefore,  paid  the  debts,  Sin 
iiott  would  have  had  no  claim  upon  him.  This 
view  of  the  case  excludes  all  speculation  as  to 
what  profits  Sinnott  could  have  made  out  of 
the  job.  He  had  already  received  $500  as  his 
share  of  those  profits;  besides  it  does  not  ap- 
pear that  he  ever  applied  to  the  commissioners 
to  complete  the  job.  His  bond  against  Negus 
provided  fhat  Negus  should  surrender  up  the 
drain  and  Sinnott  was  thereby  authorized  to 
re-enter.  He  never  attempted  to  do  so.  Negus 
did  not  prevent  him,  though  he  neglected  to 
surrender  it;  nor  does  it  appear  that  the  com- 
missioners prevented  him,  though  they  had  a 
right  to  do  so.  It  is  immaterial  to  him  whether 
the  work  was  completed  with  economy  or  not. 
It  seems  to  me,  therefore,  that  all  Sinnott  could 
recover  in  a  court  of  law  on  this  bond,  is  the 
amount  of  the  debts  unpaid  and  such  damages 
and  expenses  as  he  had  been  put  to  by  reason 
of  Negus'  default. 

Sinnott  presented  an  account  amounting  to 
more  than  $1,200;  whether  all,  or  any  part  of 
it  was  proved  does  not  expressly  appear;  it  is 
composed  principally  of  services  and  expenses 
in  conducting  the  prosecution.  The  trustees 
have  allowed  to  Sinnott,  as  damages,  $1,000, 
which  he  has  sustained  by  reason  of  Negus' 
absconding  without  completing  or  surrender- 
ing the  drain.  The  authority  given  to  this 
court  is  general;  the  trustees  are  subject  to  our 
order  upon  the  application  of  any  creditor,  or 
of  the  debtor,  In  relation  to  the  execution  of 
the  powers  and  duties  confided  to  them.  If 
they  err  in  the  application  of  any  principle  of 
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law,  it  is  the  duty  of  the  court  to  correct  the 
error:  but  if  they  err  on  a  question  of  fact  or 
opinion,  as  in  the  assessment  of  unliquidated 
damages,  the  court  should  not  interfere  with 
their  decision  upon  any  different  principle  than 
is  applied  to  the  verdict  of  a  jury,  or  the  re- 
port of  referees,  neither  of  which  will  be  set 
set  aside  unless  clearly  against  the  weight  of 
evidence.  It  appeared  before  the  trustees  that 
the  defendant's  covenant  had  been  broken,  and 
that  the  plaintiff  had  been  put  to  great  trouble 
and  expense  in  consequence  thereof ;  and  though 
I  should  not  have  been  inclined  to  give  dam- 
ages to  so  great  an  amount  as  is  allowed  by  the 
trustees,  I  am  not  prepared  to  say  that  they 
*are  extravagant;  particularly,  as  the  [*5O7 
statute  is  silent  as  to  the  allowance  of  the  ex- 
penses of  the  prosecution. 

My  conclusion  on  the  whole  case,  therefore, 
is,  that  the  absconding  debtor  has  no  ground 
of  complaint  against  the  decision  of  the  trust- 
ees, either  as  to  the  debts  for  which  his  estate 
is  held  responsible,  or  as  to  the  general  dam- 
ages assessed  for  his  breach  of  covenant  in  not 
completing  the  drain. 

lam  of  opinion  that  the  motion  to  set  aside  the 
decision  of  the  trustees  be  denied,  but  without  costs. 

Distinguished— 10  Wend.,  42;  44  Barb.,  215. 
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MAYELL  v.  FOLLETT. 

Suit  Against  Bail. 

Bail  have  eight  days  in  full  term,  in  which  to  sur- 
render their  principal,  whether  the  suit  against 
them  be  commenced  by  declaration  or  capias. 

The  plaintiff,  however,  may  proceed  in  his  suit 
against  the  bail  subject  to  the  right  of  the  bail  to 
surrender  their  principal,  and  to  be  discharged,  on 
payment  of  costs. 

MOTION  for  relief  of  bail.  During  the  last 
January  Term  of  this  court  the  plaintiff 
commenced  a  suit  against  the  defendant  on  a 
recognizance  of  bail.  The  defendant  had  only 
seven  days  after  the  service  of  the  declaration 
in  the  first  two  weeks  of  term,  within  which 
to  surrender  the  principal,  but  did  not  avail 
himself  of  that  privilege;  the  plaintiff  proceed- 
ed in  the  suit,  obtained  judgment  against  the 
bail,  and  issued  an  execution.  The  defendant 
now  moves  to  set  aside  the  proceedings  of  the 
plaintiff  as  irregular,  and  if  such  motion  be 
refused,  then  to  be  relieved  on  terms. 

By  the  Court,  Sutherland,  J.  The  pro- 
ceedings of  the  plaintiff  have  been  regular;  he. 
had  a  right  to  proceed  in  this  suit,  obtain  judg- 
ment and  issue  execution,  subject,  however,  to 
the  right  of  the  defendant  to  surrender  his 
principal  within  eight  days  in  full  term;  who, 
on  doing  so,  and  paying  the  costs  of  the  suit 
against  him,  is  entitled  to  be  discharged  from 
his  responsibility.  Notwithstanding  the  filing 
and  service  of  a  declaration  under  the  provis- 
ions of  the  Revised  Statutes  is  equivalent,  in 
many  respects,  to  the  commencement  of  a  suit 
by  capias,  the  eight  days  allowed,  ex  gratia,  to 
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bail  to  surrender,  are  the  same  as  they  were 
5O8*]  *under  the  former  practice  ;  the  bail 
has  eight  days  in  full  term  to  surrender  the 
principal.  In  this  case,  during  the  last  Janu- 
ary Term,  the  bail  had  but  seven  days;  conse- 
quently, he  has  one  day  i»  the  next  May  Term 
in  which  he  may  surrender  his  principal;  and 
on  doing  so,  and  paying  the  costs  of  the  suit 
against  him,  he  is  entitled  to  have  an  exone- 
retur  entered  on  the  bail  piece. 

Let,  therefore,  the  proceedings  be  stayed  ;  and 
if,  on  the  first  day  of  the  next  May  Term,  the 
principal  is  surrendered,  and  the  costs  of  this  suit 
paid,  the  judgment  and  execution  against  the  de- 
fendant vritt  be  set  aside. 

Citation— 39  Mich.,  298. 


CALEDONIA  COMPANY 


TRUSTEES  OF  HOOSICK  FALLS. 

A  certiorari  allowed  by  a  commissioner,  will  not 
be  quashed  after  this  court  has  acted  upon  the  writ, 
•by  ordering  a  supplementary  return. 

MOTION  to  set  aside  a  certiorari,  because  al- 
lowed by  a  commissioner.  The  certiorari 
issued  to  bring  up  the  proceedings  of  the  trust- 
ees in  reference  to  the  imposition  of  a  village 
tax.  The  trustees  made  a  return  to  the  certio- 
rari, and  on  Dec.  22,  last,  the  plaintiffs  ob- 
tained a  rule  for  a  supplementary  return  al- 
though opposed  by  the  defendants,  who  now 
applied  to  quash  the  certiorari  because  allowed 
by  a  commissioner,  and  not  by  the  court. 

By  the  Court,  Sutherland,  J.  The  certio- 
rari ought  to  have  been  allowed  by  this  court, 
and  not  by  a  commissioner;  but  I  am  inclined 
to  think  that  the  order  of  this  court  directing 
a  supplementary  return,  was  a  ratification  of 
the  act  of  the  commissioner,  and  an  adoption 
of  the  writ,  so  that  it  may  now  be  considered 
as  allowed  by  the  court. 

TJie  motion  is,  therefore,  denied.1 

1. — In  the  report  of  this  case,  it  should  have  been 
.stated  that  the  rule  for  a  supplementary  return  was 
opposed  on  various  grounds  and,  among  others,  that 
the  proceeding,  sought  to  be  reviewed,  was  not 
.a  proper  subject  of  certiorari;  and  in  the  decis- 
ion of  the  court  it  should  have  been  added  that 
Mr.  Justice  Sutherland  assigned  as  a  reason  why  the 
order  for  a  supplementary  return  might  be  consid- 
ered as  a  ratification  of  the  act  of  the  commissioner 
and  an  adoption  of  it  so  that  it  might  be  viewed  as 
an  allowance  by  the  court,  and  when  the  order  for 
a  supplementary  return  was  asked  for,  the  question 
as  to  the  propriety  of  the  issuing  of  the  writ  was 
raised  by  counsel,  and  distinctly  passed  upon  by 
i  the  court ;  so  that  the  true  principle  settled  by  this 
case  is,  that  a  common  law  certiorari,  allowed  by  a 
commissioner,  will  not  be  quashed  if,  previous  to 
the  motion  to  quash  the  propriety  of  the  issuing  of 
the  writ  has  been  submitted  to  and  passed  upon  by 
the  court ;  the  mere  fact  of  an  order  for  a  supple- 
mentary return  will  not  cure  the  error  of  the  allow- 
.ance  by  a  commissioner. 

As  to  the  allowance  of  a  common  law  writ  of  certi- 
orari in  open  court,  and  upon  cause  shown,  and  its 
effect,  or  what  it  brings  up,  ride  2  T.  R.,  89;  6  Cow., 
396 ;  7  Id.,  537 ;  8  Id.,  16 ;  3  Wend.,  470 ;  5  Id.,  98;  6  Id., 
564.  [Rep.] 
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*THE    PEOPLE,   ex   rel.   W.  VAN   [*5O9 
ZANDT, 

HERKIMER  C.  P. 

Justice  Court — Appeal — Costs. 

An  appellant  from  a  justice's  j  udgment,  is  not  en- 
titled to  costs,  unless  the  verdict  for  the  appellee  in 
the  C.  P.  is  810,  or  more  less  than  the  verdict  or 
judgment  before  the  justice,  exclusive  of  the  costs 
In  the  justice's  court. 

Citations— 2  R.  S.,  263,  sec.  218,  sub.  1 ;  274.  sec.  128. 

COSTS  on  appeal.  Van  Zandt,  the  relator, 
recovered  a  judgment  in  a  justice's  court 
against  one  Forsyth,  for  $46.25  damages  and 
$3.95  costs.  Forsyth  appealed  to  the  Herkimer 
C.  P.,  and  on  the  trial  in  that  court,  a  verdict 
was  rendered  against  him  for  $40  damages. 
The  C.  P.  awarded  full  costs  to  the  appellant, 
on  the  ground  that  the  amount  recovered  be- 
fore the  justice  had  been  reduced  $10  and  more. 
The  appellee  now  moved  for  a  mandamus,  di- 
recting the  C.  P.  to  vacate  the  rule  granting 
costs  to  the  appellant,  and  to  award  costs  to  the 
appellee. 

Mr.  H.  Nolton,  for  relator. 

Mr.  J.  B.  Hunt,  contra. 

By  the  Court,  Nelson.  J.  The  provision  of 
thestatute  is.that  if  a  defendant  against  whoma 
judgment  is  rendered  before  the  justice.appeal, 
and  the  amount  recovered  before  the  justice  be 
reduced  $10  or  more,  full  cost  shall  be  award- 
ed to  the  appellant.  2  R.  S.,  263,  sec.  218, 
sub.  1. 

There  is  no  doubt  the  language  of  the  statute 
might  warrant  the  construction  given  by  the 
court  below,  but  the  obvious  intent  of  the  Leg- 
islature and  a  view  of  the  whole  section  neces- 
sarily lead  to  a  different  conclusion.  The  words 
"amount  recovered  before  the  justice,"  mean 
the  debt,  or  damages,  exclusive  of  costs.  The 
costs  before  the  justice  on  the  appeal  could  not 
be  increased  or  diminished,  and  so  far  as  they 
are  considered  a  part  of  the  recovery,  could 
not  by  possibility  be  reduced  by  the  trial  on 
the  appeal.  It  is  contended  by  the  appellant, 
that  the  amount  recovered  before  the  justice  is 
reduced  *$10,by  the  trial  on  the  appeal,  [*5 1O 
and  that,  therefore,  he  is  entitled  to  full  costs. 

Suppose  the  costs  in  the  justice's  court  had 
exceeded  $10,  as  might  happen,  2  R.  S.,  247, 
sec.  126,  then,  adopting  the  above  construction 
of  the  statute,  a  verdict  of  the  same  amount  in 
the  C.  P.  with  that  rendered  before  the  jus- 
tice would  give  to  the  appellant  full  costs; 
because  the  recovery  would  be  $10  less  than 
the  "amount  recovered  before  the  justice," 
if  costs  are  to  be  included.  So  if  the  costs 
amounted  to  $10,  adopting  the  construction 
given  by  the  C.  P.,  the  costs  on  the  appeal 
would  depend  not  more  on  the  amount  to  be 
there  recovered,  than  upon  the  amount  of  the 
costs  before  the  justice.  The  Legislature  nev- 
er intended  such  a  test  as  to  costs  on  appeal ; 
nor  does  this  section  necessarily  require  the 
court  to  adopt  it. 

Again  ;  the  2d  and  3d  subdivisions  of  the 
same  section,  subject  a  plaintiff  or  defendant 
who  recovers  a  judgment  before  the  justice  and 
appeals,  to  full  costs,  unless  he  recovers  at 
least  $5  more  on  the  appeal  than  the  amount 
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recovered  before  the  justice.  If  "the  amount 
recovered  "  is  to  be  construed  to  include  the 
costs  before  the  justice,  then  it  is  obvious,  that 
in  proportion  to  the  amount  of  costs  before  the 
justice,  must  be  the  recovery  on  the  appeal 
over  and  above  the  $5,  to  entitle  the  appellant 
to  costs  and,  consequently,  the  costs  above  will 
depend  upon  the  costs  before  the  justice  ;  that 
is,  if  a  plaintiff  or  defendant  recovered  before 
the  justice  $10  debt,  or  damages,  and  $10  costs, 
and  appealed,  he  must  recover  $25,  or  pay  full 
costs,  upon  the  construction  adopted  by  the  C. 
P.  The  C.  P.  erred,  and  a  peremptory  man- 
damus must  issue  directing  that  court  to  vacate 
their  rule  and  to  allow  costs  to  the  appellee. 


511*]  *GILBERT 

9. 

MANCHESTER  IRON  MANUFACTURING 
COMPANY. 

It  seems,  In  all  cases  where  a  party  is  entitled  to 
preference  on  the  calendar,  he  should  regularly 
move  his  cause  during  the  first  week  of  term. 

IN  this  case,  the  plaintiff  at  the  last  term  ob- 
tained judgment  by  default,  for  the  omission 
of  the  defendants  to  bring  on  a  motion  to  set 
aside  a  report  of  referees.  The  cause  was  moved 
by  the  plaintiff  as  one  entitled  to  preference  in 
the  hearing,  under  the  provisions  of  the  statute 
relative  to  suits  against  corporations.  The  de- 
fendants excused  their  default,  and  insisted 
besides  that  they  were  entitled  to  have  the  rule 
opened,  on  the  ground  that  it  was  taken  against 
them  after  the  first  week  in  term. 

By  the  Court,  Nelson,  /.  The  default  is 
satisfactorily  excused,  and  the  defendants  are 
entitled  to  have  it  opened,  on  payment  of  costs. 

(Mr.  Justice  Nelson  intimated,  that  in  a  case 
ike  this,  where  a  party  is  entitled  to  a  prefer- 
ence on  the  calendar,  the  cause  should  regu- 
larly be  moved  during  the  first  week  of  term, 
as  in  case  of  frivolous  demurrers  and  frivolous 
bills  of  exceptions,  so  that  the  opposite  party 
need  not  attend  during  a  whole  term  to  watch 
the  proceedings  of  his  adversary.] 

Cited  in— 33  Cal..  323. 


JAMES  v.  DELAVAN. 

Practice — Discontinuance —  Costs. 

A  rule  for  discontinuance  after  appearance,  is  in- 
effectual without  payment  of  the  defendant's  costs; 
and  if  such  costs  when  taxed  are  not  paid,  the  de- 
fendant may  proceed  in  the  suit  notwithstanding 
the  rule  for  discontinuance,  and  is  not  bound  to 
make  up  a  record  of  discontinuance  and  collect  his 
costs,  us  on  a  judgment  of  now  pros. 

Citations- 1  Wend.,  13;  Sheridan  Pr.,  635;  2Archb. 
Pr.,  207-209 ;  1  Paine  &  D.,  641 ;  1  Maule  &  S.,  153. 154. 

pOSTS  on  discontinuance.  After  a  rule  for 
\J  reference,  the  plaintiff  entered  a  rule  in 
the  common  rule  book  for  discontinuance, with 
costs  against  the  plaintiff,  and  served  a  notice 
512*]  of  *such  rule  on  the  defendant,  who, 
after  receiving  the  same,  taxed  his  costs  and 
demanded  payment,  and  the  plaintiff  refusing 
to  pay,  the  defendant  noticed  the  cause  for 
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hearing  before  the  referees  ;  whereupon  the 
plaintiff  obtained  an  order  staying  the  proceed- 
ings, and  now  asked  for  a  rule  making  such 
order  absolute,  except  that  the  defendant  have 
leave  to  tax  his  costs  and  make  up  and  file  a 
record  of  discontinuance,  and  collect  his  costs 
as  in  case  of  judgment  of  nonpros,  or  nonsuit. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  J.  King,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  proceed- 
ings of  the  defendant  have  been  regular.  The 
plaintiff  cannot  discontinue  without  payment 
of  costs.  This  is  conceded  ;  but  how  are  the 
costs  to  be  liquidated  and  paid?  The  plaintiff 
contends  that  the  defendant  must  make  up  a 
record  of  discontinuance,  and  tax  his  costs,  and 
collect  them  as  he  would  upon  a  judgment  of 
non  pros,  or  nonsuit.  On  this  subject  I  have 
not  found  any  case  in  our  own  court.  We  have 
said  that  the  discontinuance  is  not  complete 
until  the  costs  are  paid,  and  that  the  rule,  with- 
out payment  of  costs,  is  a  nullity.  1  Wend., 
13.  Perhaps  the  latter  expression  is  not  strictly 
correct,  but  certainly  the  rule  is  ineffectual  as 
a  discontinuance  until  payment  of  the  costs. 
The  English  practice,  according  to  Archbold, 
is  to  enter  the  rule  to  discontinue,  where  the 
plaintiff  is  entitled  to  do  so,  without  special 
leave  of  the  court;  it  is  there  called  a  sidebar 
rule:  "  Take  it,"  says  Archbold,  "  to  the  mas- 
ter, and  get  an  appointment  to  tax  the  costs, 
serve  a  copy  of  the  rule  and  appointment  on 
the  defendant's  attorney,  attend  at  the  time 
appointed,  and  the  master  will  tax  the  costs." 
These  costs  must  be  paid  forthwith  ;  for  until 
paid,  the  action  is  not  discontinued.  According 
to  Sheridan,  if  the  defendant's  attorney  does 
not  attend  on  the  third  appointment  by  the  mas- 
ter, he  will  tax  the  costs  ex  parte.  We  have  no 
such  officer,  nor  such  practice;  and  no  question 
on  that  point  can  arise  in  this  case.  The  de- 
fendant's attorney  taxed  his  costs  and  demanded 
*payment ;  had  they  been  paid,  the  [*513 
plaintiff's  discontinuance  would  have  been 
complete;  without  payment,  the  defendant  was 
at  liberty  to  proceed  and  give  the  notice  he  did. 
Sheridan  Pr.,  535;  2  Archb.  Pr.,  207-209;  1 
Paine  &  Duer,  641;  4  Maule  &  S.,  153,  154. 

Cited  in— 4  Hill,  167 ;  7  Hill.  197,  521 ;  10  N.  Y..  502 ; 
5  Hun,  393;  13  Barb.,  185 ;  4  How.  Pr.,  159 ;  6  How. 
Pr.,  51 ;  10  How.  Pr.,  87 ;  41  How.  Pr.,  36  ;  7  Abb.  N. 
8.,  41 ;  3  Daly,  450. 


BEALL  v.  DEY  ET  AL. 

Witnesses — Commission   to   Examine — Materi- 
ality. 

A  commission  to  examine  witnesses,  with  stay, 
etc.,  will  issue,  notwithstanding  application  is  not 
made  until  fourth  special  term  after  issue  joined. 

An  attorney  may  swear  to  materiality  of  witness- 
es, without  adding  as  advised  by  counsel. 

MOTION  for  a  commission.  It  was  objected 
that  the  affidavit  was  made  by  the  attor- 
ney, and  although  he  stated  that  the  witnesses 
sought  to  be  examined  were  material  to  the  de- 
fense of  the  action,  he  did  not  add  as  advised 
by  counsel;  and  it  was  also  objected  that  laches 
were  imputable  to  the  defendant,  the  cause 
having  been  at  issue  since  Jan.  23  last,  and 
three  special  terms  having  since  elapsed. 
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By  the,  Court,  Savage,  Ch.  J.  The  advice 
of  an  attorney  is  the  advice  of  counsel,  within 
the  meaning  of  this  rule  of  practice.  Here  the 
affidavit  is  made  by  the  attorney,  and  he  states 
that  the  witnesses  are  material,  which  is  suffi- 
cient. The  delay  in  asking  for  the  commission 
is  not  so  great  as  to  preclude  the  defendant 
from  the  effect  of  his  motion. 

Let  a  commission  issue,  with  stay  of  proceedings 
until  the  same  can  be  executed  and  returned. 
Distinguished-1  How.  Pr.,  74. 
Cited  in-7  Hill,  176. 


514*]  *ROGERS  ET  AL.  v.  ROGERS. 
Witness — Commission  to  Examine. 

On  a  motion  for  a  commission  to  examine  witness- 
es, where  doubt  is  cast  upon  the  bona  fides  of  the  ap- 
plication, the  commision  will  not  be  granted  upon 
the  common  affidavit.  If,  however,  at  a  subsequent 
term,  a  prima  fade  case  for  a  commission  is  made 
out,  the  motion  will  be  granted. 

Citation— 3  Johns.  Cas..  137. 

~|li~OTION  for  a  commission  by  the  defendant. 
111.  The  plaintiffs  made  an  affidavit,  stating  the 
general  nature  of  the  matter  in  controversy, 
and  swearing  that  they  did  not  believe  that  the 
witnesses  sought  to  be  examined  by  the  defend- 
ant, could  testify  to  anything  material  to  the 
defense  of  this  cause. 

By  the  Court,  Savage,  Ch.  J.  Where  doubt 
is  cast  upon  the  bona  fides  of  the  application  for 
a  commission  which  is  to  operate  as  a  stay,  the 
motion  will  not  be  granted  upon  the  common 
affidavit.  3  Johns.  Cas.,  137.  The  motion  in 
this  case  is  continued  over  until  the  next  term, 
when  the  defendant  shall  be  at  liberty  to  renew 
it  on  such  additional  affidavits  as  he  shall  be 
advised  to  present. 

At  a  subsequent  term,  affidavits  showing  a 
prima  fade  case  for  a  commission  were  pre- 
sented, and  the  motion  was  granted. 

Cited  in— 1  Leg.  Obs.,  155. 


GRIFFITH  «.  MILLER. 

Judgment  as  in  Case  of  Nonsuit. 

After  the  commencement  of  a  circuit,  at  which  a 
cause  ought  to  have  been  noticed  for  trial,  the  de- 
fendant may  give  notice  of  motion  for  Judgment  as 
in  case  of  nonsuit. 

It  is  not  necessary  in  any  cause  in  which  the  venue 
is  laid  in  any  county  other  than  N.  Y.,  to  state  that 
the  cause  might  have  been  tried  had  it  been  noticed, 
though  it  seems  that  such  fact  stated  by  a  plaintiff 
in  opposition  to  the  motion  would  excuse  him  from 
stipulating. 

Citations— 13  Johns.,  156;  3  Johns.,  442;  6  Cow.,  388, 
392. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
On  the  third  day  of  the  last  March  Circuit 
in  Rensselaer  Co.,  the  defendant  prepared  pa- 
pers for  this  motion.  In  his  affidavit  he  stated 
that  the  venue  was  laid  in  Rensselaer,  that  is- 
sue was  joined  in  June,  1830,  that  the  Circuit 
515*]  Court  was  in  session,  and  *that  the 
cause  had  not  been  noticed  for  trial.  The 
plaintiff  objected  to  the  sufficiency  of  the  affi- 
davit, insisting  that  to  entitle  the  defendant  to 
his  motion,  he  should  have  stated  that  had  the 
cause  been  noticed  for  trial,  it  might  have  been 
tried. 
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By  the  Court,  Sutherland,  J.  It  is  not  nec- 
essary to  state  in  the  affidavit  that  the  cause 
might  have  been  tried,  had  it  been  noticed 
where  the  venue  is  laid  in  any  county  other  than 
N.  Y. ;  when  the  venue  is  laid  there,  such  fact 
must  be  stated.  13  Johns. ,  156.  In  the  case  of 
Boss  v.  Vaughan,  3  Johns.,  442,  decided  in  1808, 
where  the  venue  was  laid  in  Essex,  it  was 
shown  that  had  the  cause  been  noticed,  it 
could  not  have  been  tried;  the  court  held  the 
excuse  insufficient,  saying  that  the  rule  adopted 
in  respect  to  N.  Y.  causes  was  not  intended  to 
apply  to  country  causes.  In  a  late  case  a  dif- 
ferent decision  has  been  made,  and  I  am  not 
prepared  to  say  but  that  it  should  be  the  rule 
in  cases  of  this  kind;  it  is  not  material,  how- 
ever, now  to  decide  the  question,  as  no  such 
excuse  is  here  offered.  The  case  of  Jackson  v. 
Vroman,  6  Cow. ,  392,  was  urged  in  opposition 
to  this  motion,  but  that  case  is  distinguishable 
from  the  present.  There,  as  here,  the  defend- 
ant insisted  that  the  plantiff  having  permitted 
the  time  for  noticing  to  pass,  it  was  impossible 
for  him  to  try  his  cause,  and  that,  therefore, 
his  motion  was  properly  brought  before  the 
court;  but  the  answer  was,  that  the  notice  was 
given  previous  to  the  circuit,  which  might  have 
fallen  through ;  and  if  so,  the  plaintiff  was  not 
in  default,  and  on  that  ground  the  motion  was 
denied.  A  defendant  is  bound  to  show  affirm- 
atively that  a  circuit  has  been  held,  at  which 
the  cause  might  have  been  tried,  6  Cow.,  388, 
which  was  not  done  in  Jackson  v.  Vroman. 
Here  it  is  shown  that  a  circuit  was  held,  and 
the  plaintiff  having  omitted  to  notice  his  cause 
for  trial,  was  in  default. 

The  motion  must  be  granted,  unless  the  plaint- 
iff stipulates  and  pays  costs. 


*THE  PEOPLE,  exrel.  ROE, 
TIOGA  C.  P. 


[*51O 


A  justice  of  the  peace  has  no  authority  to  take  an 
affidavit  to  found  a  certiorari. 
Citations— 2  R.  S..  284,  sec.  49;  9  Cow.,  194. 

MOTION  for  a  mandamus.     The  question  in 
this  case  was,  whether  an  affidavit  to  found 
a  certiorari  could  be  sworn  to  before  a  justice 
of  the  peace. 

By  the  Court,  Sutherland,  J.  A  justice  of 
the  peace  has  no  authority  to  take  such  affida- 
vit; it  is  a  proceeding  in  a  suit  prosecuted  in 
the  C.  P.,  at  least,  it  is  to  be  used  before  a  ju- 
dicial officer  on  applying  for  the  certiorari. 
The  statute  has  named  the  officers  who  are  au- 
thorized to  take  affidavits  to  be  read  or  used  in 
courts  or  before  judicial  officers,  and  in  the 
enumeration  a  justice  of  the  peace  is  not  found. 
2  R.  S.,  284,  sec.  49.  He  has  no  powers  beyond 
those  which  appertain  to  him  as  a  peace  offi- 
cer, unless  expressly  granted.  In  Wood  v.Jeff. 
Co.  Bank,  9  Cow.,  194,  an  affidavit  taken  by  a 
justice  of  the  peace,  that  a  certain  portion  of 
the  capital  of  the  bank  had  been  paid  in  pre- 
vious to  the  bank  commencing  operations,  was 
held  to  be  good;  but  that  was  &c&scsui  generis, 
was  not  a  proceeding  in  a  suit,  nor  the  foun- 
dation of  any  legal  proceeding.  The  C.  P.  did 
right  to  quash  the  certiorari,  and  a  mandamus 
is  denied. 
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THE  PEOPLE,  ex  rel.  COLTON, 

v. 
ONONDAGA  C.  P. 

Where  a  certiorari  is  allowed  by  a  proper  officer, 
although  his  aUocatur  be  not  indorsed  upon  the  writ, 
and  the  justice  make  return,  the  C.  P.  have  jurisdic- 
tion of  the  cause. 

MOTION  for  a  mandamus.  An  affidavit  to 
found  a  certioran  was  presented  to  a  com- 
missioner, upon  which  he  made  the  following 
indorsement:  "I  allow  a  certiorari  to  issue  on 
the  judgment  rendered  in  the  cause  within  re- 
ferred to,"  and  signed  the  same.  No  certiorari 
was  presented  to  the  commissioner,  nor  did  he 
•517*]  *indorse  an  aUocatur  upon  such  writ. 
A  certiorari,  however,  was  issued,  and  the  jus- 
tice made  a  return  thereto.  The  defendant  in 
error  moved  to  quash  the  certiorari  for  the 
want  of  an  aUocatur  thereon,  which  the  C.  P. 
refused  to  do,  and  a  mandamus  was  now  asked 
for. 

By  the  Court,  Sutherland,  /.  The  justice 
was  not  bound  to  obey  the  writ  without  an  al- 
locatur  indorsed  thereon ;  but  he  made  a  return, 
and  the  C.  P.  obtained  jurisdiction  of  the  cause, 
and  they  properly  refused  to  quash  the  proceed- 
ing, the  issuing  of  the  writ  having  been  allowed 
by  a  proper  officer,  although  his  aUocatur  was 
not  indorsed  upon  it. 

The  motion  is  denied. 

Cited  in-11  Wend.,  175. 


THE  PEOPLE,  ex  rel.  THE  BUTCHERS'  AND 
DROVERS'  BANK, 

v. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  N.  Y. 

In  a  suit  commenced  by  declaration  against  sev- 
eral defendants,  the  plaintiff  cannot  proceed  until 
all  the  defendants  be  served  with  the  declaration. 

MOTION  for  a  mandamus.  The  relators 
commenced  a  suit  by  declaration  against 
two  defendants.  The  declaration  was  served 
on  only  one  of  them,  and  the  plaintiffs  pro- 
ceeded in  the  suit  in  the  same  manner  as  they 
would  have  done  had  the  suit  been  commenced 
by  capias,  and  one  defendant  had  been  returned 
taken,  and  the  other  not  found.  The  court 
below  set  aside  the  proceedings,  and  a  manda- 
mus was  now  asked  for  to  re-instate  them. 

By  the  Court,  Savage,  Ch.  J.  The  motion  is 
denied.  There  is  no  provision  in  the  statute 
authorizing  the  suit  to  be  prosecuted,  where 
the  declaration  is  served  on  but  one  defendant, 
as  there  is  in  the  case  of  a  suit  commenced  by 
ixipias  against  several  defendants,  where  but 
one  is  taken. 


<518*J  *THE  PEOPLE,  ex  rel.  DAVID  KARR, 

«. 

8.  S.   SEWARD,  First  Judge    of    ORANGE 
COUNTY  COURTS. 

A  writ  of  prohibition  will  not  be  allowed,  where 
the  subject-matter  is  within  the  jurisdiction  of  the 
subordinate  tribunal :  if  error  intervenes,  the  rem- 
«dy  is  by  certiorari. 
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MOTION  for  prohibition.     On  the  applica- 
tion of  Robert  Karr,  a  summons  was  issued 
by  Judge  Seward,  for  the  relator,  David  Karr, 
to  show  cause  why  Robert  Karr  should  not  be 

Din  possession  of  certain  premises  as  land- 
,  on  the  allegation  that  the  relator  was  his 
tenant,  and  held  over  after  the  expiration  of 
his  term.  David  Karr  denied  that  he  held  over 
as  tenant  of  Robert  Karr,  and  a  jury  was  sum- 
moned to  try  the  question.  On  the  trial,  Rob- 
ert Karr  produced  an  instrument  executed  by 
himself  and  the  relator,  whereby  Robert  Karr 
in  consideration  of  $50,  and  that  the  relator 
should  relinquish  possession  and  all  right  and 
title  to  the  premises  Apr.  1,  1832,  agreed  to 
rent  the  premises  in  question  to  the  relator  for 
one  year  from  Apr.  1, 1831.  The  relator  proved, 
that  upwards  of  20  years  before  the  date  of  the 
agreement.he  went  into  possession  of  the  prem- 
ises by  the  permission  of  R.  Karr,  who  told 
him  he  might  build  a  house  thereon,  and  re- 
side on  the  premises  as  long  as  he  chose  so  to 
do  ;  that  the  agreement  produced  by  R.  Karr 
was  entered  into  in  consideration  of  his  mak- 
ing a  note  to  the  relator  for  $200,  and  that 
there  was  no  agreement  as  to  any  rent  to  be 
paid  by  the  relator.  On  this  state  of  facts,  it 
was  insisted,  on  the  behalf  of  the  relator,  that 
the  conventional  relation  of  landlord  and  ten- 
ant did  not  exist  between  the  parties  and,  con- 
sequently, that  the  summary  proceedings  adopt- 
ed in  this  case  was  inapplicable,  and  that  the 
judge  had  no  jurisdiction.  The  judge  over- 
ruled the  objection,  and  submitted  the  case  to 
the  jury,  who  found  that  the  relator  did  hold 
over  as  tenant  of  R.  Karr.  A  writ  of  prohi- 
bition was  now  asked  for  to  restrain  the  judge 
from  issuing  a  warrant  to  put  R.  Karr  into  pos- 
session. 

*By  the  Court,  Savage,  Ch.  J.  The  [*519 

motionis  denied.  The  subject-matter  was  with- 
in the  jurisdiction  of  the  judge,  and  if  he  has 
erred  in  the  decision  made  by  him,  the  rem- 
edy of  the  party  aggrieved  is  by  certiorari,  and 
not  by  writ  of  prohibition. 

Cited  in-60  N.  Y.,  38  ;  36  Barb.,  348:  23  How.  Pr.t 
446 ; 29  How  Pr.  177 ;  14  Abb.  Pr.,  274 ;  19  Abb.,  137 ;  42 
Mich.,  248. 


HARRISON  v.  STEVENS. 

No  excuse  for  delay  in  asking  for  judgment  as  in 
case  of  nonsuit  is  necessary,  where  the  notice  is 
given  within  10  or  12  days  after  the  close  of  the  cir- 
cuit at  which  the  cause  ought  to  have  been  tried. 

MOTION  for  judgment  as  in  case  of  non- 
suit. It  was  objected  that  notice  was  not 
given  until  10  davs  after  the  circuit,  and  that 
the  defendant  had  offered  no  excuse  for  the  de- 
lay ;  and  in  support  of  the  objection  the  Anony- 
mous case  in  5  Wend.,  82,  was  relied  on, 
where,  notwithstanding  the  frequent  recur- 
rence of  the  special  terms,  Mr.  Justice  Marcy 
said  the  court  would  require  an  excuse  to  be 
shown,  if  motions  were  not  made  at  as  early  a 
day  as  with  ordinary  diligence  they  might  be 
presented. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Savage,  Ch.  J.  Here  is  or- 
dinary diligence.  It  is  not  required  that  an 

WEND.  7. 
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attorney  should  immediately  on  the  adjourn- 
ment of  a  circuit  give  notice  of  motion  for  judg- 
ment as  in  case  of  nonsuit,  and  where  notice  is 
given  within  10  or  12  days  after  the  close  of 
the  circuit,  no  excuse  for  delay  is  necessary. 
Cited  in-4  How.  Pr.,  30. 


52O*]    *MAYNARD  e.  CHAPIN, 

A  rule  or  order  for  a  commission  to  examine  wit- 
nesses, does  not  operate,  per  se,  as  a  stay  of  proceed- 
ings ;  if  it  is  intended  so  to  operate,  the  court  or 
judge  will  so  direct. 

Citations— 18  Johns.,  136  ;  1  R.  L.,  519,  sec.  11 ;  2  R. 
S..  393,  sec.  11. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. Issue  was  joined  in  this  case  Dec. 
23,  1830.  By  a  stipulation  between  the  parties, 
the  cause  was  referred  to  referees  Feb.  5  there- 
after. On  Mar.  15,  the  defendant  gave  notice 
of  an  intended  application  to  a  circuit  judge 
for  a  commission  to  examine  witnesses,  to  be 
made  Mar.  25,  1831,  and  on  that  day  an  order 
for  a  commission  was  granted  by  the  circuit 
judge,  but  no  direction  made  as  to  a  stay  of 
proceedings.  The  plaintiff  proceeded,  noticed 
the  cause  for  hearing,  obtained  a  report  May 
3  in  his  favor,  and  entered  rule  for  judgment. 
The  defendant  now  moves  to  set  aside  all  pro- 
ceedings on  the  part  of  the  plaintiff  subsequent 
to  the  order  for  a  commission,  he  the  defend- 
ant having  refused  to  appear  before  the  refer- 
ees, insisting  that  the  rule  for  a  commission 
was  in  itself  a  stay  of  proceedings,  and  that  the 
plaintiff  was  not  at  liberty  to  proceed  until  the 
return  of  the  commission,  or  until  the  rule  was 
vacated. 

By  the  Court,  Nelson,  J.  By  the  9th  rule  of 
April  Term,  1796,  which  continued  in  force 
until  Jan.  1,  1830,  a  rule  for  a  commission  to 
examine  witnesses  did  not  operate  as  a  stay  of 
proceedings,  unless  obtained  within  the  first 
four  days  of  the  term  succeeding  the  joining  of 
the  issue,  if  the  cause  was  put  at  issue  in  vaca- 
tion. If  the  rule  was  obtained  after  such  four 
days  elapsed,  it  did  not  stay  the  proceedings, 
unless  so  directed  by  the  court  on  application 
for  that  purpose.  18  Johns.,  136.  The  rule 
of  1796  was  founded  upon  the  statute  which 
authorized  the  issuing  of  a  commission  to  ex- 
amine witnesses  upon  such  terms  as  the  court 
should  think  proper.  1  R.  L.,  519,  sec.  11.  The 
rules  adopted  in  October  Term,  1829,  are  silent 
as  to  the  issuing  of  a  commission,  and  the  ef- 
fect of  a  rule  for  that  purpose,  in  regard  to 
521*]  staying  proceedings;  Consequently 
there  is  no  general  rule  of  court,  declaring  that 
a  rule  for  a  commission  shall  in  any  case  oper- 
ate as  a  stay  of  proceedings,  and  unless  it  is  so 
ordered  by  the  court,  a  rule  for  a  commission 
does  not  operate  as  a  stay  of  proceedings,  as 
the  commission  still  issues  upon  such  terms  as 
the  court  shall  think  proper  to  direct.  2  R.  S., 
393,  sec.  11. 


FROST  ET  AL.  t>.  SNOW. 

Special  order  for  rule  to  plead  in  ejectment,  may 
be  obtained  either  at  a  general  or  special  term. 

SPECIAL  order  for  a  rule  to  plead  where 
a  declaration  in  ejectment  has  been  served 
WEND.  7. 
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in  any  other  manner  than  upon  the  defendant 
personally,  may  be  obtained  as  well  at  a  gen- 
eral as  a  special  term. 


ANONYMOUS. 

Motion  to  stay  waste  may  be  made  at  general  or 
special  term. 

A  MOTION  to  stay  waste,  in  an  action  of 
ejectment,  may  be  made  at  general  or  spe- 
cial term. 


LIVINGSTON  v.  CONNER. 

In  ejectment  by  landlord  for  non-payment  of  rent, 
the  affidavit  required  by  statute  may  be  filed  with- 
out motion  in  court. 

TN  an  action  of  ejectment  by  landlord  for  non- 
J.  payment  of  rent,  where  a  default  is  suffered, 
the  affidavit  entitling  the  plaintiff  to  judgment, 
required  by  Statute,  2  R.  S.,  505,  sees.  30,  31, 
may  be  filed  in  the  clerk's  office,  and  no  motion 
in  court  is  necessary. 


*GILBERT  [*522 

v. 

MANCHESTER  IRON  MANUFACTURING 
COMPANY. 

A  party  relieved  on  payment  of  costs,  has  the 
same  time  after  a  demand  of  a  taxed  bill  to  pay  the 
costs,  which  he  had  at  the  time  of  such  demand. 

IN  this  case  the  court  decided  that  a  party  re- 
lieved from  a  default  on  payment  of  costs, 
demanding  a  taxed  bill,  has  the  same  number 
of  days  after  such  demand  of  a  taxed  bill  to 
pay  the  costs  that  he  had  at  the  time  of  the  de- 
mand. 


ROBERT   v.  DITMAS,  Administratrix,  etc. 

Executors  and  Administrators — Liability  for 
Oo»U — Reference  for  Recovery  of  Demand  from 
Testator — Costs. 

In  a  reference  under  the  statute  for  the  recovery 
of  a  demand  due  from  a  testator  or  intestate,  the 
creditor  or  claimant  is  not  entitled  to  costs,  al- 
though he  obtain  a  report  in  his  favor,  unless  the 
payment  of  the  demand  has  been  unreasonably  re- 
sisted or  neglected ;  the  rule  is  the  same  in  the  case 
of  a  reference  as  when  a  suit  is  prosecuted. 

It  seems  there  should  be  a  record  of  the  proceed- 
ings made  by  the  claimant  for  the  protection  of  the 
executor  or  administrator,  and  that  execution  may 
issue  upon  the  judgment  rendered  on  the  report  of 
the  referees. 

Executors  and  administrators  are  not  liable  to 
costs  unless  they  are  guilty  of  a  violation  of  duty. 

Where  the  demand  of  the  claimant  is  reduced  by 
the  referees,  or  a  set-off  allowed  which  the  claimant 
would  not.  allow,  the  resistance  will  aot  be  deemed 
unreasonable. 

Citations— 2  R.  8.,  88,  89,  90,  sec.  41 ;  618,  sec.  37 ;  5 
Wend.,  74;  6  Wend.,  554. 

MOTION  for  costs  against  an  administratrix 
on  a  report  of  referees  in  favor  of  a  cred- 
itor, under  the  Revised  Statutes,  Relative  to 
the  Duties  of  Executors  and  Administrators  in 
the  Payment  of  Debts  and  Legacies.  Robert 
was  a  creditor  of  the  intestate  and  demanded 
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a  sum  as  due  to  him  exceeding  $200.  The  mat- 
ter in  controversy  was  referred  to  three  disin- 
terested persons,  in  conformity  to  the  provis- 
ions of  the  Statutes,  2  R.  S.,  88,  sec.  36.  The 
referees,  after  hearing  the  parties,  made  a  re- 
port in  favor  of  the  creditor  or  claimant  for 
$76.07.  Within  a  few  days  after  the  making  of 
the  report,  the  administratrix  tendered  the 
amount  so  reported  to  the  claimant,  who  re- 
fused to  receive  the  same  unless  the  costs  of 
523*]  the  reference  were  also  paid,  *which 
the  administratrix  refusing  to  pay,  a  rule  for 
costs  was  now  asked  of  this  court.  The  evi- 
dence in  relation  to  the  resistance  and  neglect 
to  pay  is  stated  in  the  opinion  of  the  Chief 
Justice. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  J.  A.  Lett,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  Revised 
Statutes,  2  R.  S.,  88,  89  and  90,  have  material- 
ly changed  the  law  of  this  State  in  relation  to 
the  duties  and  liabilities  of  executors  and  ad- 
ministrators. Under  our  former  statutes,  suits 
were  brought  against  them  at  any  time  after 
they  undertook  to  act  in  their  representative 
capacity,  with  a  right  on  the  part  of  the  cred- 
itors to  the  costs  of  suit  in  case  of  a  recovery 
against  them,  provided  there  were  sufficient  as- 
sets in  their  hands.  But  under  the  Revised 
Statutes,  2  R.  S.,  90,  sec.  41,  there  can  be  no 
doubt  that  in  case  of  suits,  properly  so  called, 
no  costs  can  be  recovered  against  them,  unless 
it  shall  appear  that  the  demand  was  presented 
within  the  time  limited  ;  that  its  payment  was 
unreasonably  resisted  or  neglected,  or  that  the 
defendant  refused  to  refer  the  same  according 
to  previous  provisions. 

Were  this  motion  made  in  a  "suit  at  law," 
properly  so  called,  the  plaintiff  clearly  could 
not  be  entitled  to  costs  without  showing  af- 
firmatively the  default  of  the  defendant  in  one 
of  the  above  particulars.  The  proceeding,  how- 
ever, in  which  this  motion  is  made  is  not  tech- 
nically a  suit  at  law,  but  it  is  a  reference  un- 
der the  provisions  of  the  statutes  relative  to  the 
duties  of  executors  and  administrators  in  the 
payment  of  debts  and  legacies.  By  the  34th 
section,  executors  and  administrators  are  to 
give  notice  to  the  creditors  of  the  deceased,  re- 
quiring them  to  exhibit  their  claims  with  the 
vouchers  thereof,  to  such  executor  or  adminis- 
trator at  his  residence  or  place  of  business.  By 
the  common  law,  it  is  the  business  of  the  debt- 
or to  seek  the  creditor  and  offer  payment,  but 
by  this  statute  the  creditor  is  to  seek  the  rep- 
resentative of  the  debtor,  and  produce  the 
vouchers  showing  the  validity  of  the  claim 
which  he  presents.  By  the  35th  section,  the  ex- 
ecutor or  administrator  may  require  satisfac- 
524*]  tory  *  vouchers  not  only,  but  also  the 
affidavit  of  the  claimant  that  such  claim  is 
justly  due,  that  no  payments  have  been  made, 
and  that  there  are  no  offsets  to  his  knowledge; 
but  all  this  is  not  conclusive  upon  the  executor 
or  administrator;  if  he  doubt  the  justice  of  any 
claim,  be  may  enter  into  an  agreement  to  refer 
the  same  to  referees,  who  are  to  be  approved 
by  the  surrogate,  and  upon  filing  such  agree- 
ment in  the  office  of  a  clerk  of  the  Supreme 
Court  or  a  Court  of  C.  P.,  a  rule  shall  be  en- 
tered referring  the  matters  in  controversy  to 
such  referees.  The  87th  section  directs  that  the 
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referees  shall  thereupon  proceed  in  the  same 
manner  in  all  respects,  shall  have  the  same 
powers,  receive  the  same  compensation,  and 
be  subject  to  the  same  control,  as  if  the  refer- 
ence had  been  made  in  an  action  in  which  the 
court  might  direct  a  reference;  the  court  may 
set  aside  the  report  of  the  referees  or  confirm 
the  same,  and  adjudge  costs  as  in  actions- 
against  executors ;  and  the  judgment  of  the 
court  thereupon  shall  be  valid  and  effectual  in 
all  respects  as  if  the  same  had  been  rendered 
•in  a  suit  commenced  by  the  ordinary  process. 
By  section  38,  every  claim  presented  to  the  ex 
ecutor  and  rejected  by  him  must  be  prose- 
cuted within  six  months,  if  then  due  ;  if  not, 
then  within  six  months  after  some  part  or  the 
whole  shall  become  due,  or  the  plaintiff  can- 
not recover  at  all.  By  section  39,  if  a  debt  shall 
not  be  presented  within  six  months  after  the 
executor's  notice,  the  executor  may  pay  debt* 
of  an  inferior  degree,  or  legacies,  without  be- 
ing chargeable  for  such  application  of  the  as- 
sets in  his  hands;  and  by  section  40,  the  plaint- 
iff shall  recover  only  to  the  amount  of  such 
assets  in  the  executor's  hands  at  the  commence- 
ment of  his  suit;  by  section  41,  no  costs  shall 
be  recovered  in  such  suit,  and  then  follows  the 
general  provision  already  referred  to,  that  no- 
costs  shall  be  recovered  in  any  suit  at  law,  un- 
less the  executor  or  administrator  had  unrea- 
sonably resisted  or  neglected  payment,  or  had 
refused  to  refer  the  same  according  to  the  pre- 
vious provisions. 

In  this  case  the  demand  of  the  plaintiff  was 
presented  in  due  season  ;  the  defendant,  how- 
ever, doubted  the  justice  of  it,  and  thereupon 
agreed  to  refer  it.  The  plaintiff  obtained  a  re- 
port in  his  favor,  and  now  claims  the  costs  of 
the  reference  and  subsequent  proceedings. 

*This  statute  seems  to  consider  an  [*525 
executor  or  administrator  not  merely  as  the 
representative  of  a  deceased  debtor,  but  as  a 
trustee  of  a  fund  which  he  holds  for  the  bene- 
fit of  the  creditors  of  the  deceased.  Hence  the 
creditors  are  to  present  their  claims  at  the  resi- 
dence or  place  of  business  of  the  trustee  ;  not 
only  so,  but  they  must  exhibit  their  vouchers; 
and  even  after  satisfactory  vouchers  have  been 
exhibited,  the  trustee  may  require  the  affidavit 
of  the  claimant;  and  after  all  this,  he  may  sub- 
mit the  account  to  referees.  In  all  these  pro- 
ceedings he  is  not  considered  as  a  defaulting 
debtor,  who  is  to  be  punished  with  costs  for 
omitting  to  pay  the  debts  of  the  person  repre- 
sented by  him,  but  rather  as  a  person  intrusted 
with  a  fund  to  be  distributed  according  to  law. 
When  the  creditor  has  presented  his  claims, 
substantiated  by  vouchers  and  his  own  affida- 
vit, the  executor  is  justified  in  withholding 
payment,  if  he  doubt  the  justice  of  the  claim. 
If  the  creditor  prosecute  on  his  state  of  facts, 
and  prevail,  he  cannot  recover  costs,  the  exec- 
utor not  being  in  default.  If,  instead  of  prose- 
cuting, the  creditor  ask  a  reference  of  the  mat- 
ter in  controversy, and  it  is  referred  accordingly, 
and  the  referees  report  in  favor  of  the  creditor, 
there  is  no  reason  in  the  nature  of  the  trans- 
action, nor  growing  out  of  the  policy  of  the 
statute,  why  costs  should  be  given  in  one 
case  and  withheld  in  the  other  ;  both  proceed- 
ings are  suits  at  law,  in  effect ;  for  though  no- 
process  issues  in  one  case,  nor  are  there  any 
formal  pleadings,  yet  there  must  be  something 
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showing  the  matter  in  controversy.  There  must 
be  an  agreement  in  writing,  filed,  as  the  foun- 
dation of  the  rule  to  refer;  there  must  be  a  re- 
port, and  that  report  must  be  confirmed;  there 
must  be  a  judgment  entered  thereon,  and  costs 
are  to  be  adjudged  as  in  actions  against  execu- 
tors; and  I  apprehend  there  should  be  a  record 
of  these  proceedings  which  may  be  necessary 
for  the  security  of  the  executor,  to  enable  him 
to  plead  payment  of  the  amount,  to  sustain  a 
plea  of  pleneadminixtramt  in  a  subsequent  suit. 
The  proceeding  before  referees  is,  therefore, 
substantially  a  suit;  it  is  a  legal  proceeding  in 
a  court  to  ascertain  the  amount  due,  and  to  en- 
force its  collection.  The  judgment  is  to  be 
valid  and  effectual  in  all  respects,  as  if  rendered 
in  a  suit  by  the  ordinary  process;  it  will,  there- 
fore, authorize  an  execution.  By  section  32,  no 
526*]  execution  *shall  issue  upon  a  judgment 
against  an  executor  or  administrator,  until  an 
account  of  his  administration  shall  have  been 
rendered  and  settled,  or  unless  on  an  order  of 
the  surrogate  who  appointed  him.  But  I  per- 
ceive no  difference  between  the  proceeding  by 
way  of  reference  and  by  way  of  suit,  only  that 
in  the  latter  case  process  issues;  in  the  former, 
the  agreement  of  the  parties  supplies  the  place 
of  process  and  of  pleadings.  There  is  no  rea- 
son, therefore,  why  costs  should  be  recoverable 
in  one  case  and  not  in  the  other,  unless  the 
statute  has  made  the  distinction. 

By  the  37th  section,  the  court  who  confirm 
the  report  of  the  referees,  may  adjudge  costs 
as  in  actions  against  executors.  How  does  the 
court  adjudge  costs  against  executors?  In  what 
manner,  and  under  what  circumstances?  I  find 
no  answer  to  these  questions  in  the  statute,  ex- 
cept in  the  41st  section.  There  the  court  are 
authorized  to  direct  the  costs  to  be  levied  on 
the  property  of  the  defendants,  or  the  deceased, 
as  shall  be  just,  and  the  cases  in  which  costs 
shall  be  adjudged  at  all,  are  those  in  which 
payment  was  unreasonably  resisted  or  neglect- 
ed, or  where  the  defendant  refused  to  refer.  If 
this  rule  is  applicable  to  a  reference,  the  de- 
fendant is  not  liable  for  costs,  only  where  pay- 
ment has  been  unreasonably  resisted  or  neg- 
lected. It  cannot  be  denied  that  this  statute  is 
the  only  authority  for  giving  costs  at  all,unless 
it  be  found  in  page  618,  sec.  37,  which  directs 
the  form  of  the  judgments  in  suits  against  ex- 
ecutors and  administrators.  If  the  statute  had 
been  silent  on  the  subject  of  costs,  none  could 
have  been  recovered  in  any  case  ;  they  must, 
therefore,  be  limited  to  those  cases  where  th^y 
are  given  by  the  statute,  and  under  the  circum- 
stance there  mentioned. 

In  opposition  to  this  view  of  the  statute,  it 
is  argued  that  the  object  of  the  Legislature  was 
to  induce  creditors  to  settle  such  demands  in  a 
cheap  and  expeditious  manner,  and  that  they 
can  have  no  such  inducement  if  they  stand  on 
the  same  footing  with  respect  to  costs  as  if  they 
brought  a  suit.  The  Legislature,  no  doubt, 
supposed  that  a  reference  in  the  manner  pro- 
vided would  .be  less  expensive  and  more  expe- 
ditious than  a  suit  in  the  ordinary  form,  and  it 
seems  to  me  there  is  an  inducement  to  the  cred- 
itor, on  that  account,  to  adopt  this  mode,  be- 
527*]  cause  *the  costs  are  less.  If  he  must 
pay  his  own  costs  at  all  events,  he  will  choose 
that  form  where  the  costs  will  be  least  and  the 
expedition  greatest.  The  inducement  would 
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certainly  be  greater,  if,  on  reference,  he  were 
to  recover  costs,  and  not  in  a  suit;  but  still,  if 
the  costs  are  less,  there  is  a  sufficient  induce- 
ment. 

It  is  also  argued  that  the  language  in  the  41st 
section  applies  solely  to  suits  at  law.  This  is 
true;  but  the  37th  section  directs  that  upon  ref- 
erence, the  court  may  adjudge  costs  as  in  ac- 
tions against  executors;  this  seems  tome  to  ap- 
ply the  same  rule  to  both  cases.  It  is,  indeed, 
difficult,  upon  this  view  of  the  case,  to  see  why 
the  Legislature  should  in  the  41st  section  make 
a  refusal  to  refer  one  ground  of  charging  the 
defendant  with  costs,  unless  it  is  considered 
evidence  of  an  intention  unreasonably  to  resist 
payment ;  but  it  is  not  our  business  to  make 
law,  or  to  penetrate,  in  all  cases,  into  the  rea- 
sons which  operated  upon  the  Legislature  ; 
when  we  can  see  the  object  in  view,  that  will 
always  aid  in  giving  a  construction  to  what  ap- 
pears obscure.  The  words  "  suits "  and  "ac- 
tions," as  here  used,  are  certainly  synony- 
mous; if  we  substitute  the  word  "suits"  in  the 
37th  section,  then  costs  upon  reference  are  to 
be  adjudged  as  in  suits  against  executors,  and 
the  question  recurs,  how  are  costs  adjudged 
against  executors  ?  The  plaintiff  says  they  are 
adjudged  against  them  either  de  bonis  tentatvri* 
or  de  bonwpropriis.  The  41st  section  says  they 
are  to  be  adjudged  when  payment  has  been  un- 
reasonably resisted  or  delayed,  or  there  has 
been  a  refusal  to  refer,  in  which  cases  the  court 
may  direct  them  to  be  levied  on  the  property 
of  the  executor  or  of  the  deceased,  de  boms 
propriis  or  testatoris,  as  shall  be  just  according 
to  the  facts  appearing  upon  the  trial.  The  ar- 
gument against  this  construction,  arising  from 
the  injustice  and  inconvenience  to  creditors, 
should  certainly  have  great  weight  if  addressed 
to  the  Legislature,  but  seems  applicable  to  the 
41st  section  equally  with  the  construction  giv- 
en to  the  37th.  I  confess  I  can  see  no  reason 
why  a  creditor  should  be  compelled  to  prose- 
cute an  executor  or  administrator  at  his  own 
expense,  when  the  estate  is  sufficient  to  pay  the 
costs,  unless  it  is,  that  the  executor  or  admin- 
istrator is,  as  I  have  already  observed  this  stat- 
ute seems  to  consider  him,  not  the  representa- 
tive of  a  defaulting  debtor,  but  the  trustee  of 
a  fund  held  by  him,  and  to  be  distributed  by 
*him  to  those  who  substantiate  their  [*528 
claims;  and  then  there  is  no  good  reason  why 
the  fund  should  not  pay  the  costs  of  the  neces- 
sary investigation  to  substantiate  the  claims 
against  it,  if  the  fund  be  sufficient  for  that  pur- 
pose. We,  however,  are  to  declare  what  the 
law  is,  not  what  it  should  be. 

I  am  next  to  consider  whether  the  defendant 
has  unreasonably  resisted  or  neglected  pay- 
ment of  the  plaintiff's  demand,  and  is  therefore 
liable  to  costs.  What  acts  would  amount  to  an 
unreasonable  resistance,  or  what  omission  to 
pay  would  amount  to  an  unreasonable  neglect, 
must  necessarily  depend  upon  the  facts  of  the 
particular  case.  The  cases  of  Potter  v.  Etz,  5 
Wend.,  74,  and  Nichol*on  v.  Showerman,  6 Id., 
554,  relate  to  this  subject.  In  one,  after  suit 
commenced,  the  defendant  gave  a  cognovit ,  and 
was  held  not  liable;  in  the  other,  the  defendant 
had  assets  enough  in  his  hands,  but  re'fused  to 
pay  the  plaintiff's  demand,  saying  that  the  es- 
tate was  not  liable  ;  he  contested  the  suit,  and 
though  the  plaintiff  prevailed,  it  was  held  that 
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it  did  not  necessarily  follow  that  it  was  im- 
proper to  have  made  the  defense.  Mr.  Justice 
Sutherland  remarks,  "  for  aught  that  appears, 
the  testimony  may  have  been  nicely  balanced." 
From  this  it  may  be  inferred  that  had  there 
been,  in  truth,  no  colorable  defense,  the  resist- 
ance made  would  have  been  unreasonable. 

The  statute,  I  apprehend,  cannot  be  con- 
strued to  subject  executors  and  administrators 
to  costs,  unless  they  are  guilty  of  a  violation  of 
duty.  If  a  creditor  presents  a  claim  known 
to  be  a  fair  one,  and  there  is  property  enough 
to  pay  it,  not  liable  to  pay  debts  of  a  higher 
class,  it  is  the  duty  of  the  executor  or  adminis- 
trator to  pay  it,  and  a  refusal  to  pay,  under 
such  circumstances,  I  think,  would  be  unrea- 
sonable; but  if  the  executor  or  administrator 
doubts  the  correctness  of  the  claim,  the  statute 
provides  that  not  only  the  vouchers  may  be  re- 

?uired,  but  also  the  affidavit  of  the  claimant, 
f  the  executor  or  administrator  should  still  re- 
main unsatisfied,  he  may  resist,  and  if  upon 
the  trial  it  shall  appear  that  he  had  good  rea- 
son for  such  resistance,  it  can  never  be  called 
unreasonable.  If,  for  instance,  the  plaintiff 
should  fail  to  substantiate  his  claim  to  the 
amount  demanded,  or  the  defendant  should 
succeed  in  establishing  a  demand  by  way  of 
529*]  offset,  which  the  plaintiff  *had  refused 
to  allow,  such  defendant  could  never  be 
charged  with  unreasonable  resistance.  The 
defendant  is  charged  by  the  plaintiff  with  un- 
reasonable resistance  and  neglect;  many  of  the 
facts  stated  by  the  plaintiff  and  his  attorney 
are  denied  on  the  other  side.  It  is,  however, 
conceded  that  the  plaintiff  presented  his  first 
account  in  the  month  of  Apr.,  1830,  and  the 
defendant  her  first  account  in  May,  1830;  the 
plaintiff's  second  account  was  delivered  in 
Sep.,  1831,  the  defendant's  second  account  in 
Nov.,  1831.  The  offer  to  refer  was  made  and 
accepted  in  Dec.,  1831.  Subsequent  to  that 
time  there  was  no  delay  on  the  part  of  the  de- 
fendant, and  when  the  report  was  made,  pay- 
ment was  promptly  offered,  which  was  refused 
without  the  costs,  and  those  the  defendant  re- 
fused to  pay. 
The  plaintiff  complains  of  neglect  on  the 

§art  of  the  defendant,  'because  she  or  her  agent 
id  not  seek  the  witnesses  to  whom  the  plaint- 
iff referred  them.  The  defendant's  agent 
states  that  he  offered  to  allow  all  such  charges 
as  should  be  substantiated  by  affidavit.  It  also 
appears  that  the  plaintiff  claimed  upwards  of 
$200,  and  resisted  the  claim  of  $100  for  the 
services  of  the  intestate.  The  referees  allowed 
the  defendant's  charge  and  must  have  disal- 
lowed some  of  the  plaintiff's  charges,  as  the 
report  is  only  $76.  the  plaintiff  ought  not  to 
complain  of  the  unreasonableness  of  the  de- 
fendant's claims  in  relation  to  the  reference, 
for  he  acceded  to  them — and  they  certainly 
were  not  unreasonable  as  explained  by  the  de- 
fendant's affidavits.  That  resistance  was  prop- 
er, ia  proved  by  the  result;  instead  of  paying 
$200  and  upwards,  the  balance  is  found  to  be 
$76.  On  the  whole  case,  therefore,  the  de- 
fendant is  not  chargeable  with  costs. 
Motion  denied. 

Cited  In— 9  Wend.,  456 ;  13  Wend.,  457 :  18  Wend., 
581 ;  23  Wend.,  573 :  6  Hill,  394 ;  81  N.  Y.,  307 ;  27  Hun, 
368:  9  Barb.,  391;  30  Barb.,  11«;  37  Barb.,  233;  53 
Barb.,  4»4  ;  6  How.  Pr.,  79 ;  16  How.  Pr.,  412  ;  35  How. 
Pr.,  161 ;  14  Abb.  Pr.,  88;  3  Co.,  K.  247. 
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*THE  PEOPLE,  ex  rel.  GEORGE  M.  [*53O 
PATCHEN, 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  KINGS. 

Highways — Power  of  Supervisors  to  Modify 
Damages — Certiorari. 

The  Supervisors  of  a  county,  when  called  on  to 
audit  the  damages  of  owners  of  lands  taken  for 
roads,  are  not  concluded  by  the  assessment  of  a 
jury  or  liquidation  of  Commissioners,  but  may  re- 
duce the  amount  certified,  and  direct  only  the  bal- 
ance to  be  levied  and  collected. 

The  Supervisors  have  no  authority -inquire  into 
the  regularity  or  propriety  of  the  proceedings  of 
the  Commissioners :  they  can  be  reviewed  only 
upon  certinrari. 

Citations— 1  R.  S.,  515,  sec.  69 ;  3  K.  S.,  App.,  137, 
sec.  54. 

MOTION  for  a  mandamus.  The  Commis- 
sioners of  Highways  of  the  Town  of 
Brooklyn,  having  laid  out  a  new  road  and 
caused  the  damages  of  the  owners  of  the  land 
over  which  the  road  was  laid  to  be  assessed  by 
a  jury,  certified  their  doings  to  the  Supervisor 
of  Brooklyn,  stating  the  amount  of  the  dam- 
ages and  of  the  charges  and  expenses  conse- 
quent upon  the  laying  out  of  the  road;  which 
certificate  was  laid  before  the  Board  of  Su- 
pervisors of  the  county,  for  the  purpose  of 
being  audited,  levied  and  collected.  The 
Board  refused  to  act  upon  the  application. 
Whereupon  an  alternative  mandamus  was  is- 
sued by  this  court,  directing  them  to  proceed 
to  audit  the  damages,  charges  and  expenses, 
and  to  cause  the  same  to  be  levied  and  collect- 
ed, or  to  show  cause,  etc.  The  Supervisors 
made  a  return  to  the  writ  thus  issued,  stating 
various  causes  why  they  should  not  obey  the 
writ,  among  others,  that  the  road  laid  out  was 
not  required  for  the  convenience  of  the  Town 
of  Brooklyn,  that  two  of  the  Commissioners 
were  interested  in  the  laying  out  of  the  road, 
and  that  the  damages  of  the  owners  of  the  land 
were  assessed  exorbitantly  high,  etc.,  etc. 
Upon  the  coming  in  of  this  return,  a  peremp- 
tory mandamus  was  moved  for. 

Mr.  S.  F.  Clarkson,  for  the  motion. 

Mr.  Gr.  Fin-man,  contra. 

By  the  Court,  Sutherland,  J.  Under  the 
Revised  Statutes,  the  Supervisors  are  not  con- 
cluded by  the  damages  assessed  by  the  jury, 
or  liquidated  by  the  Commissioners  of  High- 
ways; *they  have  a  right  to  review  [*531 
such  assessment.  The  general  Road  Act,  1  R. 
S.,  515,  sec.  69,  gives  to  the  Board  of  Super- 
visors in  express  terms  "power  to  examine 
into  the  principles  on  which  such  assessment 
shall  have  been  made,  and  into  the  fairness 
and  justness  thereof,  and  to  increase  or  reduce 
the  damages  as  in  their  judgment  shall  be  just 
and  reasonable."  The  Act  Regulating  High- 
ways and  Bridges  in  the  Counties  of  Suffolk, 
Kings  and  Queens,  3R.  S.,App..  137,  sec.  54, 
provides  that  the  "amount  of  damages  as  set- 
tled by  the  jury,  or  as  liquidated  by  the  Com- 
missioners, together  with  the  charges  of  the 
Commissioners,  etc.,  employed  in  making  the 
assessment,  as  audited  and  allowed  by  the 
Board  of  Supervisors,  shall  be  levied  and  col- 
lected," etc.  The  power  here  given  to  audit 
or  examine  and  allow,  must  be  constructed  to 
apply  to  the  damages  found  by  the  jury,  as 
well  as  to  the  incidental  charges  of  the  pro- 
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ceedings — this  and  the  general  Road  Act  being 
in  pari  materia.  The  intention  of  the  Legis- 
lature so  clearly  manifested  in  that  Act  to  vest 
this  supervisory  power  in  the  Supervisors, 
may  with  propriety  be  used,  if  necessary,  in 
giving  a  construction  to  doubtful  expressions 
in  relation  to  the  same  subject  in  this  Act.  I 
have  no  doubt  they  intended  to  give  a  discre- 
tion to  the  Supervisors  of  the  counties  on  Long 
Island  in  relation  to  the  damages  as  well  as 
charges. 

The  Supervisors  in  this  case,  therefore,  had 
a  right  to  examine  the  assessment,  and  if  they 
thought  it  extravagant,  to  reduce  it,  and  di- 
'rect  only  the  balance  to  be  levied  and  collect- 
ed. But  this  they  have  not  done.  The  re- 
turn admits  that  some  damages  have  been  sus- 
tained by  the  persons  through  whose  lands  the 
road  is  laid  out.  The  Supervisors,  therefore, 
should  have  decided  the  amount  of  those  dam- 
ages, and  have  caused  them  to  be  collected; 
this  it  is  the  intention  of  the  court  by  this  man- 
damus to  compel  them  to  do. 

Beyond  the  auditing  or  liquidating  the  dam- 
ages they  have  no  discretion.  They  have  no 
authority  to  inquire  into  the  regularity  or  pro- 
priety of  the  proceedings  of  the  Commission- 
ers, upon  an  application  to  them  to  cause  the 
damages  to  be  collected.  Those  proceedings 
may  be  reviewed  upon  certiorari,  but  they  can- 
not be  inquired  into  in  this  collateral  manner. 

Let  a  peremptory  mandamus,  therefore,  issue, 
directing  the  Supervisors  to  proceed,  and  audit 
532*]  the  damages  found  by  the  *jury,  to- 
gether with  the  charges  of  the  Commissioners, 
etc.,  and  to  cause  the  amount  of  the  damages 
and  charges,  as  audited  and  settled  by  them  to 
be  levied  and  collected  in  the  town  where  the 
road  is  situated. 

Motion  granted. 

Cited  in-19  Wend.,  104;  3  Den..  402;  13  Barb.,  447; 
9  How.  Pr.,  316. 


BANK  OF  ST.  ALBANS 
KNICKERBOCKER  ET  AL. 

Practice — Costs. 

Where  the  trial  of  a  cause  Is  put  off  by  a  defend- 
ant on  payment  of  costs,  a  plaintiff  cannot  tax  In 
his  bill,  as  costs  to  be  paid  under  such  order,  the  ex- 
penses of  obtaining,  suing  out,  executing  and  re- 
turning a  commission  to  take  the  testimony  of  for- 
eign witnesses. 

MOTION  for  retaxation  of  costs.  At  the  last 
Rensselaer  Circuit,  the  trial  of  this  cause 
was  put  off  on  the  usual  terms,  on  the  applica- 
tion of  the  defendants,  founded  upon  the  non- 
attendance  of  a  material  witness,  who  had  been 
subpoenaed.  The  plaintiffs  charged  in  their 
bill  all  the  costs  of  obtaining  and  suing  out  a 
commission  to  take  the  testimony  of  foreign 
witnesses,  the  interrogatories,  depositions  and 
expenses  of  returning  the  commission.  Those 
items  were  allowed  by  the  taxing  officer,  al- 
though objected  to  by  the  defendants,  who  now 
appealed  from  the  taxation. 

By  the  Court,  Nelson,  /.  It  is  the  settled 
practice  of  the  court,  that  the  costs  relating  to 
a  commission  abide  the  final  event  of  the  cause, 
and  are  not  chargeable  as  the  costs  of  the  circuit, 
which  a  defendant  is  bound  to  pay  on  putting  off 
a  trial.  There  must,  therefore,  be  a  retaxation. 
WEND.  7. 


*THE  PEOPLE,  ex  rel.  BROCKWAY,  [»533 

.     RENSSELAER  C.  P. 

An  appeal  may  be  allowed  by  a  commissioner,  al- 
though he  do  not  reside  in  the  county  where  the 
judgment  is  rendered. 

Citations-6  Wend.,  517 ;  2  E.  S.,  356,  sec.  172;  258, 
sec.  187. 

MOTION  for  a  mandamus.    The  C.  P.  of 
Rensselaer  quashed  an  appeal  from  a  jus- 
tice's judgment,  rendered  in  Rensselaer  Co., 
on  the  ground  that  it  was  allowed  by  a  com- 
missioner residing  in  Albany. 

By  the  Court,  Nelson,  /.  In  People  v.  Sen- 
eca C.  P.,  6  Wend.,  517,  this  court  decided  that 
a  certiorari  to  remove  a  justice's  judgment  into 
the  C.  P.,  must  be  allowed  by  an  officer  resid- 
ing within  the  county  where  the  judgment  was 
rendered.  The  language  of  the  section  desig- 
nating the  officers  authorized  to  allow  appeals, 
is  broader  than  that  used  in  the  section  in  rela- 
tion to  certiorari*,  and  distinctly  gives  power 
to  commissioners  to  allow  appeals.  2  R.  S., 
256,  sec.  172;  258,  sec.  187.  Since  the  decision 
in  6  Wend.,  the  Legislature  have  passed  a  law 
giving  the  power  to  allow  a  certiorari  to  com- 
missioners, without  reference  to  their  resi- 
dence, which  was,  unquestionably,  intended 
to  remedy  the  defect  in  the  Revised  Statutes. 
Had  the  clause  in  relation  to  the  allowance  of 
appeals  been  supposed  to  have  been  within  the 
mischief  intended  to  be  remedied,  it  no  doubt 
would  have  been  included  in  the  amendatory 
law.  It  is  not,  and  the  omission  supports  the 
construction  we  have  adopted. 

Let  an  alternative  mandamus  issue. 


*HARRIS  v.  NORTON.      [*534 

Two  referees,  in  the  absence  of  the  third  referee, 
have  no  power  to  adjourn  the  hearing  of  the  cause 
to  any  particular  day. 

MOTION  to  set  aside  report  of  referees.  On 
the  day  appointed  for  the  hearing,  two 
only  of  the  referees  appeared  and  adjourned 
the  hearing  to  a  future  day;  to  which  adjourn- 
ment the  defendant  objected.  On  the  ad- 
journed day  the  defendant  refused  to  appear; 
the  referees  all  attended,  heard  the  proofs  of 
the  plaintiff,  and  made  a  report  in  his  favor, 
which  the  defendant  now  moved  to  set  aside. 

By  the  Court.  Nelson,  J.  The  two  referees, 
the  third  not  attending,  had  no  authority  to 
adjourn  the  hearing.  Referees  have  no  power 
to  act  unless  all  attend.  The  concurrence  of 
two,  had  the  third  been  present,  would  have 
been  enough,  but  only  two  attending,  they 
could  not  do  any  act  affecting  the  rights  of  the 
parties. 

The  report  must  be  set  aside. 
Cited  in-22  Wend.,  638. 


KNAP  v.  SMITH  &  SHEPHERD. 

Practice — Default. 

Where  a  defendant  obtains  an  order  enlarging  the 
time  to  plead  for  his  own  convenience,  and  not 
staying  the  plaintiff's  proceedings  until  the  deliv- 
ery of  a  bill  of  particulars,  or  the  like,  the  time  con- 
tinues to  run,  notwithstanding  the  order;  and  if 
the  order  be  revoked,  and  the  20  days  have  expired, 
the  plaintiff  is  at  liberty  to  enter  the  default. 
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MOTION  to  set  aside  default  for  irregular- 
ity. This  suit  was  commenced  by  the 
filing  and  service  of  a  declaration  Jaa.  13.  On 
Feb.  2,  the  defendants  obtained  an  order  en- 
larging the  time  to  plead  until  Mar.  16.  On 
Mar.  10,  the  plaintiff  obtained  a  vacatur  of  the 
order,  and  about  noon  of  the  same  day  served 
notice  thereof  on  the  defendants.  Mar.  10 
was  Saturday.  On  Mar.  12  the  defendants 
served  a  plea,  which  the  plaintiff  refused  to  re- 
535*]  ceive.  *The  parties  all  reside  in  the 
same  city.  The  plaintiff  having,  Mar.  10, 
caused  the  defendants'  default,  to  be  entered,  a 
motion  was  now  made  to  set  it  aside  for  ir- 
regularity, on  the  ground  that  the  defendants 
having  the  whole  of  Feb.  2  wherein  to  plead, 
and  the  time  having  been  enlarged  by  the  or- 
der, they  of  course  had  the  whole  of  Mar.  10, 
the  day  on  which  the  order  was  vacated ;  that 
day,  by  the  order,  having  been  substituted  for 
Feb.  2. 

By  the  Court,  Nelson,  J.  Had  the  defend- 
ants pleaded  Mar.  10,  after  receiving  notice  of 
the  vacatur  of  the  order,  the  default  would 
have  been  set  aside,  because  they  were  en- 
titled to  a  reasonable  time  to  put  in  their  plea. 
But  they  did  not  do  so  until  the  12th,  although 
the  parties  all  reside  in  the  same  place.  The 
default  was  regularly  entered  Mar.  10,  after 
the  order  was  vacated,  for  the  time  to  plead 
had  expired  Feb.  2.  The  only  effect  of  the 
order  was  to  prevent  the  plaintiff  from  pro- 
ceeding until  it  was  revoked ;  it  did  not  enlarge 
the  time  to  plead,  as  an  order  staying  proceed- 
ings until  the  delivery  of  a  bill  of  particulars 
would  have  done.  Where  a  defendant  obtains 
such  an  order,  after  a  compliance  by  the 
plaintiff  with  its  terms,  the  defendant  has  the 
same  time  to  plead  that  he  had  when  it  was 
obtained;  but  where  the  order  is  obtained  for 
his  own  convenience,  the  time  to  plead  contin- 
ues to  run;  and  it  behoves  him,  at  its  expira- 
tion, or  on  its  revocation,  to  stand  ready  to 
plead;  for  if  the  20'  days  have  expired,  the 
plaintiff  is  entitled  to  enter  his  default.  This 
must  be  so,  or  a  defendant,  by  his  own  act, 
might  obtain  double  time  to  plead;  as  thus, 
after  having  been  served  10  days  with  a  rule 
to  plead,  he  obtains  an  order  giving  him  time 
to  plead,  which  remains  in  force  20  days,  and 
then  expires  by  its  own  limitation,  if  the  doc- 
trine of  the  defendants  was  admitted  as  cor- 
rect, he  would  have  10  days  after  the  order 
ceased  to  operate,  and  thus  would  secure  40 
days  to  plead.  The  default  was  regular,  and 
the  defendants  having  neglected  to  plead  on 
the  day  the  order  was  vacated,  have  no  claims 
to  be  let  in. 

The  motion  is  denied,  with  costs. 
Cited  In— 19  Wend.,  «19. 


536*]          *STOW  t>.  BETTS. 

Di*covery    and     Inspection — Order    Requiring 
Books  Deposited,  should  State  Length  of  Time. 

A  party  who,  under  a  rule  of  court  granted  on  the 
application  of  his  adversary  seeking  a  discovery, 
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has  deposited  his  books  of  account  in  the  clerk's  of- 
fice, is  entitled  to  withdraw  the  same,  after  the 
books  have  been  deposited  a  reasonable  time.  N.  B. 
The  court  will  hereafter  specify  in  their  rule  the 
time  the  books  shall  remain. 

The  object  of  the  deposit  is,  that  the  party  may 
have  an  opportunity  to  inspect  the  books,  papers 
and  documents,  and  to  take  transcripts,  to  be  used 
as  secondary  evidence,  on  the  non-production  of 
the  originals  at  the  trial. 

MOTION  to  withdraw  books,  deposited  un- 
der a  rule  of  court  in  the  clerk's  office  of 
the  county  where  the  venue  was  laid.  The 
plaintiff  opposed  the  motion,  urging  that  the 
books  should  remain  so  that  they  might  be 
used  at  the  trial. 

By  the  Court,  Nelson,  J.  The  defendant  is 
entitled  to  his  books;  they  have  remained  a 
sufficient  time  to  have  enabled  the  plaintiff  to 
have  taken  transcripts,  if  he  had  so  chosen  to 
do,  which  would  have  been  of  the  same  use  to 
him  at  the  trial  as  the  originals.  To  prevent 
the  necessity  of  similar  motions,  the  court  will 
hereafter  designate,  in  rules  of  this  kind,  the 
length  of  time  the  books  shall  remain  in  de- 
posit. 


THE  PEOPLE,  ex  rel.  ETHERIDGE, 

HERKIM'ER  c.  P. 

Practice — Bill  of  Exceptions. 
Citation— 4  Cow.,  73,  403. 

MOTION  to  quash  a  bill  of  exceptions,  be- 
cause signed  by  the  judges  in  vacation 
and  when  they  were  not  together.  The  an- 
swer to  which  was,  that  the  bill  had  been  pre- 
pared long  since,  and  a  copy  served  on  the  de- 
fendant in  error,  that  it  had  been  presented  in 
open  court,  but  refused  to  be  signed  by  the 
judges  of  the  C.  P.,  solely  on  the  ground  that 
the  party  was  too  late  in  presenting  it,  and  that 
now  there  was  no  allegation  that  it  was  erro- 
neous or  incorrectly  made  up.  The  judges 
signed  the  bill  in  compliance  with  the  direc- 
tions of  an  *alternative  mandamus,  is-  [*537 
sued  by  this  court,  who  were  of  opinion  that 
the  C.  P.  erred  in  determining  that  the  party 
was  too  late  in  presenting  the  bill.  It  was 
further  urged  in  support  of  the  motion,  that 
the  alternative  writ  should  have  been  served  in 
open  court  and  not  on  the  judges  in  vacation, 
as  had  been  done  in  this  case. 

By  the  Court,  Nelson,  J.  The  service  of 
the  alternative  writ  in  vacation  on  the  judges 
was  a  good  service,  4  Cow.,  73,  403;  and  no 
objection  is  perceived  to  the  judges  complying 
with  the  requisition  of  the  writ,  by  signing  the 
bill  of  exceptions,  although  not  together,  if 
satisfied  that  the  bill  was  correctly  made  up, 
as  they  probably  were,  it  having  been  before 
them  in  open  court,  and  they  having  refused 
to  sign  it  merely  because  they  considered  it 
presented  out  of  season.  On  that  point  they 
had  received  the  advice  of  this  court  and, 
therefore,  properly  complied  with  it. 

The  motion  is  denied. 

WEND.  7. 
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539*]  *WILLIAMS 

v. 
THE  BANK  OF  MICHIGAN. 

Corporations — Power  of  Territory  of  Michigan  to 
Create — Suit  by  Corporation — Proof  of  Incor- 
poration— Estoppel. 

The  government  of  the  Territory  of  Michigan  had 
power  in  1817,  under  the  law  organizing  the  Terri- 
tory, to  incorporate  a  banking  company.  2V.  B.  This 
was  the  unanimous  decision  of  the  court,  although 
Chancellor  Walworth  questioned  the  power,  and 
based  his  opinion  principally  upon  the  acquiescence 
of  the  Congress  of  the  U.  S. 

It  seems.that  the  power  given  by  the  Ordinance  of 
Congress  of  July  13, 1787,  to  the  territorial  govern- 
ments, to  adopt  the  laws  of  the  original  States,  ex- 
tends to  the  adoption  of  the  laws  of  any  State  in  the 
Union,  in  existence  at  the  time  of  such  adoption. 

In  a  suit  by  a  corporation,  on  a  promissory  note, 
if  the  general  issue  be  pleaded,  the  plaintiffs  must 
show  that  they  are  a  body  corporate. 

A  corporation  may  be  proved  by  an  exemplifica- 
tion or  admission  of  the  Act  of  Incorporation,  and 
acts  of  user  under  it:  and  the  acts  and  admissions  of 
a  party,  such  as  serving  as  president  of  the  corpora- 
tion, and  giving  a  note  to  it  in  its  corporate  name, 
is  prima  facie  evidence  of  user. 

The  fact  of  a  contract  being  made  with  a  joint 
stock  company,  designating  it  as  an  incorporated 
company;  e.  g.,  "The  President,  Directors  and  Com- 
pany of  the  Bank  of  Michigan,"  does  not  dispense 


with  proof  that  the  Company  is  a  body  corporate, 
unless  in  the  contract  itself  it  is  distinctly  stated 
that  the  Company  is  an  incorporated  Company. 
54O*]  *It  seems,  however,  that  after  a  judgment 
in  favor  of  such  Company,  in  an  action  on  the  judg- 
ment, or  in  a  suit  on  the  recognizance  of  bail,  either 
in  the  original  action,  or  in  error,  the  defendants 
would  be  estopped  from  denying  the  existence  of 
the  Corporation. 

Citations— 8  Johns.,  378 ;  Hob.,  211 ;  1  Str.,  613 ;  2 
Ld.  Raym.,  1532,  1535,  n. ;  U  Johns.,  238,  245:  7  Dane 
Abr.,  444:  1  Wend.,  555;  Act,  June  30.  1805:  Act, 
July  13,  1787;  Act.  Aug.  7, 1789;  4  U.  S.  Laws,  117; 
Laws  of  Mich.  Apr.  21,  1825 ;  4  Johns.  Cas.,  370 ;  3 
Ball.,  356,  392 ;  6  Cow.,  23 ;  Mich.  Act.  Dec.  19, 1817 ;  6 
Cr.,  128 ;  2  Ld.  Raym.,  1835  : 10  East,  104  ;  2  Kid  Corp., 
486 ;  4  Bos.  &  P.,  210 ;  4  T.  H.,  254 ;  4  Maule  &  S.,  13. 

ERROR  from  the  Supreme  Court.  The  Bank 
of  Michigan  sued  Wiliams  in  the  Supreme 
Court,  as  the  maker  of  a  promissory  note  for 
$2,755.51,  bearing  date  June  28,  1825,  payable 
to  "The  President,  Directors  and  Company  of 
the  Bank  of  Michigan,"  on  demand.  At  the 
-circuit,  the  note  declared  on  was  produced, 
WEND.  7.  N.  Y.  R.,  11 


the  making  of  which  was  admitted;  on  it  was 
an  indorsement  under  date  of  July  10,  1826, 
stating  that  $170.87,  the  interest  thereof  up  to 
that  time,  had  been  received.  An  admission 
of  the  defendant  that  he  had  been  president 
of  the  Bank  of  Michigan  was  proved,  and 
it  was  then  agreed  that  a  verdict  should  be  en- 
tered f6Y  the  plaintiffs  for  the  sum  of  $3,031.07, 
subject  to  the  opinion  of  the  Supreme  Court 
on  a  case  to  be  made,  and  that  the  Acts,  laws 
and  ordinances  of  the  Congress  of  the  U.  S. , 
relating  to  the  Territory  of  Mich., and  the  laws 
of  the  Territory,  including  the  Act  or  law  pur- 
porting to  have  been  passed  Dec.  19,  1817,  en- 
titled "An  Act  to  Incorporate  the  Stockhold- 
ers of  the  Bank  of  Michigan,"  should  be  con- 
sidered as  forming  part  of  the  case,  and  might 
be  referred  to  on  the  argument  of  the  case,  as 
contained  in  the  printed  volume  of  the  laws  of 
the  Territory  in  ordinary  use;  liberty  being 
given  to  either  party  to  turn  the  case  into  a  bill 
of  exceptions  or  special  verdict.  The  case  was 
argued  in  the  Supreme  Court,  and  judgment 
given  for  the  plaintiffs.  For  a  statement  of  the 
case,  the  arguments  of  counsel  and  the  opinion 
of  the  Supreme  Court,  see  5  Wend.,  478-490. 
The  cause  here  was  argued  by. 

Messrs.  H.  Bleeker  and  A. Van  Vechten, 
for  the  plaintiff  in  error. 

Messrs.  J.  Hoyt  and  J.  C.  Spencer,  for 
the  defendants  in  error. 

The  following  opinions  were  delivered: 

JBy  the  Chancellor.  There  is  no  doubt  that 
by  the  common  law  of  England,  and  the  set- 
tled law  of  this  State,  if  a  suit  *is  [*541 
brought  by  a  corporation, they  must, on  the  gen- 
eral issue  pleaded,  show  that  they  are  a  corpo- 
ration; Jackson  v.  Plumbe,  8  Johns., '378;  Dic- 
tum of  Hobart,  Ch.  J. ,  in  report  of  Norris  v. 
Staps,  Hob.  p.  211;  Dutch  W.  I.  Co.  v.  Van 
Moses,  1  Sir.,  612;  S.  C.  2  Ld.Raym.,1535,«0fc; 
but  it  is  insisted  by  the  counsel  for  the  Bank 
in  this  case  that  as  the  note  was  given  by  Wil- 
liams directly  to  the  Company  by  their  corpo- 
rate name,  he  is  estopped  froni  denying  that 
they  are  a  corporation.  To  support  this  posi- 
tion,a  dictum  of  a  former  Chief  Justice  of  the  Su- 
15  225 


541 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1831 


preme  Court  is  cited.  Dutcliens  Cotton  Manfg.  Co. 
v.  Davis,  14  Johns.,  245.  The  language  attrib- 
uted to  Ch.  J.  Thompson,  by  the  reporter,  cer- 
tainly does  support  such  a  principle,  but  it  is 
evident  it  does  not  express  the  idea  the  Chief 
Justice  intended  to  convey,  for  he  proceeds  to 
say,  that  upon  the  general  issue  pleaded  by  the 
defendant,  the  plaintiffs  must  prove  they  are  a 
corporation.  The  case  of  Henriques  v.  Dutch 
W.  I.  Co.,  2  Ld.  Rayrn.,  1532,  which  he  cites, 
establishes  no  such  principle,  The  question 
which  arose  both  in  that  case  and  in  the  case 
of  Dutches*  Cotton  Manfg.  Co.  v.  Dams,  was  as 
to  the  necessity  of  averring  in  the  declaration, 
that  the  plaintiffs  were  a  corporate  body.  The 
case  of  the  Dutch  Company  was  a  scire  facias 
on  a  recongizance  of  bail;  and  the  only  plea  in 
the  case  was  nul  tiel  record,  as  to  the  recogni- 
zance. The  question  whether  the  plaintiffs  were 
a  corporation  was  raised  on  the  general  issue 
pleaded  in  the  original  suit  against  Van  Moses; 
and  the  reporter  says  that  Ld.  King,  before 
whom  that  cause  was  tried, told  him  that, upon 
the  trial,  he  made  the  plaintiffs  give  ,in  evi- 
dence the  proper  instruments  whereby  they 
were  effectually  created  a  corporation  by  the 
laws  of  Holland,  notwithstanding  the  contract 
was  made  directly  with  the  Company,  on  a 
loan  of  money  from  them.  Although  the  ques- 
tion of  estoppel  could  not  arise  under  the  plea 
which  was  actually  put  into  the  scire  facias 
against  the  bail,  yet  it  is  evident  they  would  be 
estopped  in  such  a  case  from  pleading  that  the 
plaintiffs  were  not  a  corporation.  That  fact 
has  been  established  by  the  verdict,  in  the  orig- 
inal suit  against  the  principal,  and  the  scire  fa- 
cias was  a  mere  continuance  of  the  proceedings 
542*J  *against  the  bail, who  were  also  bound 
by  the  judgment  in  the  original  suit,  as  pri- 
vies. So  in  thiscase.if  the  Company  succeeded 
in  sustaining  their  judgment,  the  defendant, 
in  any  proceeding  thereon,  will  be  estopped 
from  denying  that  they  were  a  corporation  at 
the  time  of  giving  the  note,  and  at  the  time  of 
entering  the  judgment  of  affirmance;  and  the 
bail  in  error,  in  a  suit  or  scire  facias  on  their 
recognizance, will,  as  privies,  be  estopped  from 
pleading  that  the  plaintiffs  were  not  a  corpo- 
ration. 

It  is  well  known,  however,  that  there  are 
and  have  been  many  joint  stock, and  even  bank- 
ing companies  which  are  mere  partnerships, 
as  to  every  person  except  their  own  stockhold- 
ers; they  never  having  been  legally  incorpo- 
rated. Whatever  name  such  a  company  may  as- 
sume and  use,  in  the  transaction  of  its  busi- 
ness, it  is  a  partnership,  and  not  a  corporate 
designation;  and  every  suit,  upon  a  contract 
with  the  Company,  must  be  brought  in  the 
names  of  the  several  persons  composing  the 
firm.  A  contract  made  with  the  Company  by 
that  name,  is  neither  an  admission  or  any  evi- 
dence whatever  that  it  is  entitled  to  sue  by  that 
name  as  a  corporation  aggregate;  and  the  fact 
that  the  party  making  the  contract  has  once 
acted  as  president,  or  other  officer  of  the  Com- 
pany, is  not  evidence  that  it  was  ever  incorpo- 
rated. If  the  contract,  on  its  face,  stated  the 
fact  that  the  Company  was  duly  incorporated, 
or  that  such  was  its  corporate  name,  it  prob- 
ably would  be  sufficient  evidence  of  the  fact 
to  authorize  a  recovery  against  the  person  mak- 
ing such  admission;  and  unless  he  could  show 
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some  mistake,  'or  that  the  contract  was  in  vio- 
lation of  some  positive  law  restraining  such  con- 
tract, the  admission  would  probably  be  con- 
clusive. Independent  of  the  written  laws  of 
Mich.,  I  can  see  nothing,  therefore,  in  the  tes- 
timony in  this  case  which  could  authorize  a 
recovery  on  the  note  given  to  "  The  President, 
Directors  and  Company  of  the  Bank  of  Mich- 
igan," on  the  ground  that  the  name  given  to 
the  payees  was  a  corporate  and  not  a  mere 
partnership  name. 

Having  arrived  at  the  conclusion  that  the 
plaintiffs  in  the  court  below  were  bound  ta 
show  upon  the  trial  that  they  were  incorpo- 
rated, and  that  the  giving  a  note  to  them  by  a 
particular  name,  and  the  admission  of  the  de- 
fendant that  he  had  *been  president  [*543 
of  the  Bank,  was  not  sufficient  to  show  the 
Company  was  incorporated,  it  becomes  neces- 
sary to  inquire  into  the  validity  of  the  charter 
granted  in  Dec.,  1817  ;  and  I  confess  that  after 
a  careful  investigation  of  the  subject,  I  have 
great  doubts  whether  the  f  ramers  of  the  Ordi- 
nance of  July,  1787,  contemplated  the  exercise 
of  such  a  power  by  the  Governor  and  Judges, 
under  the  first  grade  of  territorial  government. 
At  the  time  when  this  Ordinance  was  adopted, 
the  territory  designated  in  it,  which  now  con- 
tains a  million  of  inhabitants,  was  for  the  most 
part  an  entire  wilderness.  The  only  settlers 
were  at  the  inconsiderable  French  Villages  of 
Kaskaskja,  Cahokia,  Peora,  Vincennes,  Mack- 
ina  and  Detroit,  with  perhaps  two  or  three 
other  on  the  American  bottom,  and  in  the 
neighborhood  of  the  lakes.  For  this  scattered 
and  sparce  population,  separated  in  some  in- 
stances many  hundred  miles  from  each  other, 
a  few  simple  regulations  which  had  been  sanc- 
tioned by  the  people  of  the  original  States  in 
their  representative  Assemblies  were  deemed 
sufficient,  in  addition  to  the  rules  of  inherit- 
ance and  the  general  laws  of  property,  con- 
tained in  the  Ordinance  itself,  which  were 
adopted  by  Mr.  Dane,  who  prepared  that  Or- 
dinance from  the  laws  of  Mass.  Ample  pro- 
vision was  made  for  general  legislation  as  soon 
as  the  district  was  raised  to  the  second  grade 
of  territorial  government,  which  was  to  take- 
place  as  soon  as  the  number  of  inhabitants 
amounted  to  5,000.  The  learned  projector  of 
this  Ordinance,  in  speaking  of  its  adoption  by 
Congress,  admits  it  was  intentionally  so  framed 
as  to  furnish  a  strong  inducement  to  the  inhab- 
itants to  throw  of  the  yoke  of  territorial  depend- 
ence at  a  proper  time,  and  to  ask  for  admis- 
sion into  the  Union  as  an  independent  State,  7 
Dane  Abr.,  444  ;  and  it  is  not  improbable  that 
the  law-making  power  under  the  oligarchy, 
was  intentionally  restricted  in  such  a  manner 
also  as,  in  the  language  of  Mr.  Dane,  "to  cre- 
ate some  real  motives"  to  induce  the  people  to 
abolish  that  form  of  government  as  soon  as  con- 
venient, and  to  adopt  that  of  a  representative 
democracy,  which  was  so  much  more  in  ac- 
cordance with  the  spirit  of  our  institutions. 
Such,  indeed,  was  its  practical  effect  in  the  orig- 
inal territory,  and  in  the  new  Territories  of 
Ind.  and  111.  ;  and  if  the  union  of  executive, 
judicial  and  legislative  *powers  in  a  [*644 
few  individuals  has  been  long  acquiesced  in  by 
the  citizens  of  Mich.,  it  is  to  be  attributed 
rather  to  their  confidence  in  the  ability  and  in- 
tegrity of  the  amiable  and  excellent  man  who 
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has  performed  the  duties  of  territorial  Govern- 
or for  the  last  18  years,  than  to  anything  which 
was  desirable  in  the  form  of  the  government 
which  he  administered. 

The  Ordinance  authorizes  the  Governor  and 
Judges  to  adopt  and  publish  in  the  Territory 
such  laws  of  the  original  States,  criminal  and 
civil,  as  may  be  necessary  and  suited  to  the  cir- 
cumstances of  the  district ;  and  it  is  insisted 
that  banks  have  been  incorporated  in  the  orig- 
inal States  and,  therefore,  that  they  had  the 
right  to  adopt  the  principle  and  incorporate  this 
Company.  The  difficulty,  however,  which  sug 
gested  itself  to  my  mind,  arose  from  the  fact, 
that  the  power  to  create  corporations  with  fran 
chises,  which  belong  only  to  the  sovereign  of 
the  territory,  does  not  appear  strictly  to  belong 
to  the  law-making  power.  Under  the  common 
law  of  England  it  belonged  to  the  King  as  a 
branch  of  the  royal  prerogative.  Although 
Parliament  sometimes  granted  Acts  of  Incor- 
poration, it  was  generally  in  those  cases  where 
some  extraordinary  powers  and  privileges  were 
wanting.not  within  the  reach  of  the  King's  pre- 
rogative. Even  then  the  legal  rule  held  good, 
that  "no  corporation  is  valid  without  the  roy- 
al sanction  ;"  for  the  assent  of  the  King  is  nec- 
essary to  every  parliamentary  Act.  In  this 
country  the  people  of  the  States,  the  only  le- 
gitimate sovereigns,  have  succeeded  to  the  pre- 
rogatives which  formerly  belonged  to  the 
Crown.  Statutory  incorporations  here,  are  leg- 
islative grants  by  the  people  through  their  rep- 
resentatives, rather  than  laws,  in  the  ordinary 
sense  of  the  term.  Notwithstanding  these  seri- 
ous objections  to  the  validity  of  this  Act  of  In- 
corporation, we  cannot  shut  our  eyes  upon  the 
fact  that  it  has  been  in  operation  within  the 
Territory  nearly  14  years,  without  having  been 
annulled  or  disapproved  of  by  Congress ;  al- 
though they  had  abrogated  an  Act  incorpora- 
ting the  Bank  of  Detroit,  adopted  at  a  much 
earlier  period  of  the  territorial  government. 
The  judges  too,  who  passed  upon  the  validity 
of  this  Act  in  their  legislative  capacity,  also 
formed  the  highest  judicial  tribunal  in  the  Ter- 
545*]  ritory.  There  is  an  obvious  inconven- 
ience and  many  practical  objections  to  a  state 
court  adopting  a  different  construction  of  such 
a  power,  from  that  which  exists  in  the  Terri- 
tory where  the  institution  is  located,  and  when 
the  decision  of  the  state  tribunal  in  a  particu- 
lar case  will  not  alter  the  decisions  of  the  ter- 
ritorial courts  on  the  same  subject,  or  be  con- 
sidered there  as  of  binding  authority.  Besides, 
the  plaintiff  in  error  has  himself  given  a  prac- 
tical construction  to  the  Ordinance  of  1787,  by 
exercising  banking  powers  as  one  of  the  offi- 
cers of  this  institution,  notwithstanding  the  Re- 
straining Law  adopted  in  the  Territory  in  1815; 
he,  therefore,  cannot  complain  if  we  leave  him 
to  the  construction  which  was  adopted  by  the 
legislative  power  of  Mich. ,  as  well  as  by  him- 
self. I  think  after  such  a  lapse  of  time,  and  in 
a  case  of  doubt,  the  safer  course  is  to  leave 
that  construction  undisturbed. 

I  shall,  therefore,  though  with  some  hesita- 
tion, vote  for  an  affirmance  of  the  judgment  of 
the  Supreme  Court. 

By  Mr.  Senator  Allen.  The  plaintiff  in  er- 
ror objects  to  the  judgment  of  the  court  below, 
on  the  grounds  that  there  was  no  power  in  the 
government  of  Mich,  in  Dec.,  1817,  to  incor- 
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porate  a  banking  company,  and  that  there  was 
no  evidence  that  the  Bank  of  Mich,  was  duly 
incorporated. 

By  the  Ordinance  of  Congress,  passed  in" 
1787,  the  Governor  and  Judges  of  the  territory 
northwest  of  the  River  Ohio,  were  authorized 
to  adopt  and  publish  in  the  district  such  laws 
of  the  original  States,  criminal  and  civil,  as 
might  be  necessary  and  best  suited  to  the  cir- 
cumstances of  the  district,  and  to  report  them 
to  Congress  from  time  to  time,  etc.  In  Jan. , 
1805,  Mich,  was  by  an  Act  of  Congress  erected 
into  a  separate  Territory,  with  a  government 
in  all  respects  similar  to  that  provided  by  Con- 
gress for  the  government  of  the  territory  north- 
west of  the  River  Ohio  ;  and  the  inhabitants 
thereof  were  to  be  entitled  to  and  to  enjoy  all 
and  singular  the  rights,  privileges  and  advan- 
tages granted  and  secured  to  the  people  of  the 
territory  of  the  U.  S.  northwest  of  the  River 
Ohio.  It  appears,  therefore,  that  similar  pow- 
ers, privileges  and  immunities  possessed  by  the 
inhabitants  of  the  territory  of  the  U.  S.  north- 
west of  the  River  Ohio,  under  the  Act  of  Con- 
gress of  1787,  were  by  the  *Act  of  [*546 
1805  vested  in,  and  conferred  on  the  people 
and  inhabitants  of  the  Territory  of  Mich.  It 
follows  that  the  Governor  and  Judges  of  the 
Territory  of  Mich,  possessed  the  power  and  au- 
thority in  1805  to  adopt  such  laws  of  the  original 
States,  as  in  their  judgment  were  necessary  and 
suitable  to  the  circumstances  of  the  district,  to 
the  same  extent,  and  under  the  same  authori- 
ity,  that  such  power  was  possessed  in  1787  by 
the  Governor  and  Judges  of  the  territory  of  the 
U.  S.  northwest  of  the  River  Ohio.  That  the 
original  States  had  incorporated  several  bank- 
ing institutions  previous  to  1805,  is  a  fact  not 
to  be  denied ;  and  as  in  1805,  the  Governor 
and  Judges  of  the  Territory  of  Mich,  had  full 
authority  to  adopt  the  laws  of  the  original 
States,  it  follows  that  they  could  legally  adopt 
and  incorporate  a  banking  institution. 

It  was  contended  by  the  counsel  for  the 
plaintiff  in  error,  however,  that,  admitting  the 
right  to  adopt  the  laws  of  the  original  States, 
they  must  be  adopted  verbatim.  This  could  not 
have  been  the  intention  of  Congress,  because, 
in  most  cases,  it  would  be  absurd  in  the  ex- 
treme. An  Act  establishing  a  Superior  Court 
in  the  City  of  N.  Y.,  would  hardly  be  applica- 
ble, word  for  word,  for  the  purpose  of  estab- 
lishing a  similar  court  in  the  City  of  Detroit; 
and  this  unnecessary  incongruity  would  mani- 
festly appear  in  all  the  Acts  of  the  government, 
were  they  adopted  verbatim,  from  the  laws  of 
the  original  States.  The  spirit  of  the  Ordinance 
of  Congress  evidently  is,  that  the  subject  of 
enactment  by  the  original  States  must  be 
adopted,  and  not  that  a  law  of  N.  Y.,  or  any 
other  of  the  original  States,  should  be  adopted, 
word  for  word,  without  alteration;  and  it  is 
upon  this  principle,  and  in  conformity  with  the 
spirit  of  the  Ordinance,  as  appears  from  the 
several  enactments  exhibited  in  the  error  book, 
that  the  government  of  Mich,  has  proceeded. 
We  find  that  an  Act  was  passed  concerning 
debtors;  adopted  from  the  laws  of  four  of  the 
States;  an  Act  for  punishing  crimes,  also  adopt- 
ed from  four  States;  an  Act  for  the  establish- 
ing of  a  university,  adopted  from  three  of  the 
States,  etc.  In  these  instances,  therefore,  as 
well  as  in  others,  so  much  of  the  subject-mat  - 
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ter  of  the  laws  of  the  several  States  as  were 
suitable  to  the  circumstances  of  the  people  of 
Mich.,  are  combined  in  one  Act,  and  adopted 
547*]  by  the  government.  *That  this  mode 
of  enacting  the  necessary  laws  for  the  Terri- 
tory was  consonant  with  the  intention  and  spir- 
it of  the  Ordinance  of  Congress,  is  evident  from 
the  fact  that  none  of  the  laws  adopted  by  the 
Territory,  except  in  one  instance,  have  been 
disapproved  by  Congress,  agreeably  to  the  pow- 
er reserved  by  the  Ordinance  of  1787. 

It  was  also  insisted  by  the  counsel  for  the 
plaintiff  in  error,  that  the  Acts  of  the  original 
States,  which  the  government  of  the  Territory 
of  Mich,  were  authorized  to  adopt,  were  such 
only  as  were  in  force  in  1787.  That  this  is  not 
a  sound  construction,  I  am  well  persuaded; 
but,  if  we  admit  its  correctness,  it  has  not  been 
denied,  that  previous  to  1787,  there  was  at 
least  one  banking  institution  (the  Bank  of 
North  America)  incorporated  by  an  original 
State;  and  as  the  Act  incorporating  the  Bank 
of  Mich,  is  an  ordinary  bank  charter,  and  in 
accordance  with  the  principles  of  the  Act  al- 
luded to,  it  was  one  of  those  Acts  of  the  orig- 
inal States,  the  subject-matter  of  which  the 
government  of  Mich,  was  authorized  to  adopt; 
and,  consequently,  the  Act  chartering  the  Bank 
of  Mich,  is  a  valid  and  legal  Act  of  Incorpora- 
tion. 

It  was  contended,  however,  that  the  judg- 
ment of  the  court  below  was  given  without 
evidence  that  the  President,  Directors  and 
Company  of  the  Bank  of  Mich,  were  duly  con- 
stituted a  body  corporate,  capable  of  suing  and 
being  sued,  and  by  law  entitled  to  demand  of 
the  defendant  below  the  money  mentioned  in 
the  note  set  forth  in  the  record  and  proceedings 
in  the  case.  That  the  plaintiffs  were  bound  to 
show  themselves  a  corporation  is  admitted.  In 
the  case  of  Utica  Ins.  Co.  v.  Tilman,  1  Wend., 
555,  it  was  held  that  a  corporation  was  suffi- 
ciently proved  by  the  production  of  an  exempli- 
fied copy  of  the  Act  of  Incorporation,  and  evi- 
dence of  user  under  it.  The  production  of  this 
document,  however,  appears  to  have  been 
waived  by  the  defendant  in  the  court  below; 
for  we  are  informed  by  the  error  book,  that  by 
the  mutual  agreement  of  the  plaintiffs  and  de- 
fendant, all  the  Acts  set  forth,  as  well  those 
passed  by  the  Congress  of  the  U.  S.,  as  by  the 
Governor  and  Judges,  and  by  the  legislative 
authority  of  the  Territory  of  Mich.,  are  to  form 
a  part  of  the  verdict  of  the  jury,  and  are  to 
548*J  have  the  same  force,  effect  *and  valid- 
ity as  if  they  were  respectively  incorporated  at 
full  length  in  the  verdict,  and  are  to  be  used 
and  transcribed  from  books  in  ordinary  use  in 
courts  of  justice.  The  Act,  therefore,  to  incor- 
porate the  stockholders  of  the  Bank  of  Mich., 
by  mutual  agreement  of  the  parties,  forms  a 
part  of  the  case  as  brought  up  to  this  court, 
and  authorizes  the  inference,  that  on  the  trial 
of  the  cause  in  the  court  below,  the  Act  was 
admitted  by  the  defendant  as  duly  proved  and, 
consequently,  that  the  plaintiffs  were  capable 
of  suing  and  being  sued,  and  in  possession  of 
all  the  attributes  of  a  body  politic  and  corporate. 
In  the  case  of  Dutches  Cotton  Manfg.  Co.  v. 
Lavi*,  14  Johns.,  288,  it  was  held  that  the  de- 
fendant, having  undertaken  to  enter  into  a  con- 
tract with  the  plaintiffs  in  their  corporate 
name,  he  thereby  admits  them  to  be  dulv  con- 
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stituted  a  body  politic  and  corporate  under  such 
name.  The  contract  entered  into  with  the  Bank 
by  the  defendant  below,  wherein  he  promises 
to  pay,  on  demand,  to  the  President,  Directors 
and  Company  of  the  Bank  of  Mich.,  $2,755.51, 
for  value  received,  with  interest,  brings  this 
case,  in  my  opinion,  substantially  within  the 
above  rule;  and  the  defendant  has,  therefore, 
precluded  himself  from  objecting  to  the  valid- 
ity of  the  Corporation.  By  the  Act  of  Incor- 
poration, also,  and  the  evidence  produced  on 
the  trial  of  the  cause,  it  appears  that  the  de- 
fendant was  one  of  the  original  applicants  for 
the  charter,  a  commissioner  for  receiving  sub- 
scriptions to  the  stock,  an  original  director  of 
the  Bank,  and  of  course  an  original  stockhold- 
er, and  that  he  was  also  chosen  president  of 
the  institution.  He  has,  therefore,  virtually  ad- 
mitted, by  his  own  acts,  that  there  was  a  Bank; 
and  while  he  admits  the  fact,  he  also  necessa- 
rily admits  that  it  was  legally  constituted.  Shall 
he  be  permitted  now  to  deny  the  existence  of 
an  institution  which,  by  his  own  acts,  he  was 
holding  out  to  the  public  as  a  corporation  le- 
gally constituted;  by  sanctioning  the  acts  of 
the  Corporation,  signing  and  issuing  their 
notes  as  money,  and  inducing  the  people  to  re- 
ceive them  as  such;  drawing  and  signing  his 
own  note,  payable  to  the  Company  with  inter- 
est, and  actually  making  payment  of  such  in- 
terest? In  my  view,  neither  reason  nor  law 
will  sanction  s'uch  denial.  That  the  law  incor- 
porating the  Bank  was  perfectly  valid,  may  be 
inferred  from  the  fact  *that  it  has  not  [*549 
been  disapproved  of  by  Congress,  or  repealed 
by  the  Legislative  Council  of  the  Territory;  on 
the  contrary,  it  appears  that  in  1825,  eight 
years  after  the  chartering  of  the  Bank,  the 
Governer  and  Council  gave  a  sanction  to  the 
validity  of  the  Act,  by  appointing  the  cashier 
of  the  institution  their  agent  for  the  receipt  of 
the  contingent  fund  appropriated  by  Congress 
for  the  use  of  the  Territory,  and  directed  a  pay- 
ment to  the  Bank  for  the  incidental  expenses 
of  the  session,  previously  advanced  by  the  in- 
stitution; all  of  which  shows,  conclusively,  to 
to  my  mind,  that  the  legality  of  the  Corpora- 
tion was  undisputed. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  court  below  was  correct,  and  ought 
in  all  things  to  be  affirmed. 

By  Mr.  Senatoi'  Beardsley.  It  appears 
from  the  error  book,  that  Dec.  19,  1817,  the 
Governor  and  Judges  of  the  Territory  of  Mich, 
passed  or  adopted  an  Act  incorporating  the 
Bank  of  Mich.;  that  the  plaintiff  in  error  was 
one  of  the  commissioners  named  in  the  Act  for 
receiving  subscriptions  and  distributing  the 
stock;  and  that  he  was  afterwards  one  of  the 
Directors  and  President  of  the  Bank.  The  in- 
stitution acquired  public  confidence,  and  for 
several  years  has  been  in  successful  operation 
under  its  charter:  but  if  this  defense  can  be 
sustained,  it  strikes  at  the  vitality  of  its  exist- 
ence, and  blasts  the  hopes,  not  only  of  the 
stockholders,  but  of  the  bill-holders. 

It  would,  indeed,  be  matter  of  regret,  if 
those  administering  the  law  should  find  them- 
selves constrained  to  sanction  the  doctrine  of 
the  plaintiff  in  error,  that  an  individual  may 
procure  a  banking  charter,  and  under  it  be- 
come a  stockholder,  director  and  president,  and 
thus,  by  his  name  and  influence,  give  credit  to 
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the  institution,  and  currency  to  its  bills;  and 
then,  on  becoming  a  debtor,  set  the  institution 
at  defiance,  thereby  impairing  the  ability  of 
the  Bank  to  meet  its  engagements.  Such  injus- 
tice should  not  be  sanctioned  under  the  forms 
of  law,  unless  the  law  clearly  requires  it  at  our 
hands. 

The  defense  rests  on  the  proposition,  that  the 
Governor  and  Judges  of  Mich,  had  no  author- 
ity to  pass  the  Act  of  Incorporation  under 
which  the  parties  have  acted.  Mich,  was  erect- 
55O*]  ed*into  a  Territory  June  30,  1805.  The 
Act  of  Congress  erecting  the  Territory  enacts, 
"that  there  shall  be  established  within  the 
said  Territory  a  government  in  all  respects  sim- 
ilar to  that  provided  by  the  Ordinance  of  Con- 
gress, passed  July  13, 1787,  for  the  government 
of  the  territory  of  the  U.  S.,  northwest  of  the 
River  Ohio.and  by  an  Act  passed  Aug.  7,  1789, 
entitled  an  Act  to  provide  for  the  government 
of  the  territory  northwest  of  the  River  Ohio; 
and  the  inhabitants  thereof  shall  be  entitled  to 
and  enjoy  all  and  singular  the  rights,  privi- 
leges and  advantages  granted  and  secured  to 
the  people  of  the  territory  of  the  U.  S.,  north  west 
of  the  River  Ohio,  by  the  said  Ordinance."  The 
Act  of  Congress,  of  July  13,  1787  (which  was 
confirmed  by  the  Law  of  August  7, 1789),  among 
other  things,  enacts,  "  That  the  Governor  and 
Judges,  or  a  majority  of  them,  shall  adopt  and 
publish  in  the  district  such  laws  from  the  orig- 
inal States,  criminal  and  civil,  as  may  be  nec- 
essary and  best  suited  to  the  circumstances  of 
the  district,  and  report  them  to  Congress  from 
time  to  time;  which  laws  shall  be  in  force  in 
the  district  until  the  organization  of  the  Gen- 
eral Assembly  therein,  unless  disapproved  of 
by  Congress;  but  afterwards,  the  Legislature 
shall  have  authority  to  alter  them  as  they  shall 
think  fit." 

It  is  objected  by  the  plaintiff  in  error,  that 
as  there  were  but  few  banks  in  the  U.  S.  in 
1787,  Congress  could  not  have  intended  to  au- 
thorize banking  institutions  in  the  Northwest- 
ern Territory;  and  that  incorporating  banks 
implies  a  general  power  of  legislation.  It  is 
very  probable  that  the  framers  of  the  Law  of 
1787  did  not  contemplate  the  creation  of  a 
bank;  nor  did  the  most  vivid  imagination  fore- 
see the  vast  increase  of  inhabitants,  wealth  and 
business  which  has  sprung  into  existence  north- 
west of  the  Ohio.  Still  there  were  banks  in 
existence  in  several  of  the  States  previous  to 
1787— in  Mass.,  Pa.  and  Del.,  and  the  Bank  of 
North  America,  legalized  by  our  own  Legisla- 
ture in  1787.  If  the  necessities  or  business  of 
the  Territory  should  require  a  bank,  it  cannot, 
with  propriety,  be  said  that  Congress  did  not 
551*]  foresee  *that  such  necessity  might 
exist  and,  therefore,  did  not  authorize  it.  As  a 
territorial  government  was  about  to  be  estab- 
lished, it  is  a  fair  inference  that  Congress  in- 
tended to  confer  all  necessary  legislative  pow- 
er on  the  Governor  and  Judges,  subject  to  the 
limitation  and  restriction  that  the  laws  to  be 
adopted  should  be  taken  from  the  laws  of 
the  original  States,  and  subject  to  the  approval 
or  disapproval  of  Congress.  With  this  quali- 
fication, it  appears  to  me  that  they  were  clothed 
with  general  powers  of  legislation;  and  the 
great  variety  of  laws  of  a  general  nature, 
passed  or  adopted,  and  which  are  set  out  in  the 
c;ise,  go  to  foctify  this  construction.  The 
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legislative  authority  thus  created  by  Act  of 
Congress,  have  decided  that  a  bank  is  neces- 
sary and  suited  to  the  circumstances  of  the 
district,  and  if  the  power  is  conceded,  the  ex- 
pediency of  the  measure  is  not  to  be  called  in 
question  by  the  judicial  tribunals  of  the  coun- 
try. In  1806  the  Governor  and  Judges  incor- 
porated the  Bank  of  Detroit,  and  the  next 
year  Congress  disapproved  of  it,  and  passed  a 
law  repealing  the  law  of  the  Territory.  4  U. 
S.  L.,  p.  117.  Congress  has  not,  in  the  present 
instance,  as  in  1807,  passed  a  law  repealing  the 
present  charter.  The  Bank  has  been  in  opera- 
tion for  several  years,  and  has  been  permitted  by 
Congress  to  go  on  without  interruption.  This 
affords  satisfactory  evidence  that  the  Govern- 
ment of  the  U.  S.  does  not  disapprove  of  the 
charter,  much  less  that  it  denies  the  authority 
of  the  Governor  and  Judges  to  pass  such  a 
law.  Besides,  the  case  shows  that  since  the 
second  grade  of  territorial  government  has 
been  in  existence  in  the  territory,  the  law  in 
question  has  been  recognized  by  the  Governor 
and  Legislative  Council.  See  Law  of  Mich., 
Apr.  21,  1825. 

It  is  not  pretended  that  within  the  Territory 
the  banking  charter  has  been  ad  judged  invalid, 
or  in  any  manner  called  in  question;  and  un- 
til Congress  or  the  local  Legislature  disap- 
proves of  it,  I  feel  constrained  to  give  it  effect, 
unless  other  objections  exist  than  a  bare  want 
of  power  to  adopt  or  pass  the  law. 

It  was  contended  on  the  argument,  that  in 
adopting  laws  for  the  Territory,  the  Governor 
and  Judges  were  to  adopt  from  such  laws  as 
were  in  force  at  the  time  the  Ordinance  of 
Congress,  *in  1787,  was  passed  ;  and  [*552 
that  by  original  States,  such  States  only  were 
intended  as  were  then  in  existence;  that  in 
1787  there  were  no  laws  in  N.  Y.  or  Mass,  that 
would  serve  as  prototypes  for  the  Act  of  In- 
corporation, and  that  Ohio  not  being  then  in 
existence,  was  not  an  original  State.  It  was, 
therefore,  urged,  that  as  the  Act  of  Incorpora- 
tion purported  to  have  been  adopted  from  the 
laws  of  N.  Y.,  Mass,  and  Ohio,  it  carried  on 
its  face  evidence  of  want  of  authority,  and  that 
it  was  illegal  and  void.  This  doctrine  is  too 
limited  and  illiberal  to  be  admitted.  The  Or- 
dinance of  1787  may  be  regarded  as  a  remedial 
law;  and  surely,  when  it  is  considered  that  the 
rights  and  property  of  a  vast  number  of  our 
fellow  citizens  have  been,  and  still  are,  subject 
to  the  provisions  of  that  law,  the  policy,  in- 
terest and  genius  of  the  country  require  a  lib- 
eral construction. 

Where  a  law  is  ambigious  on  its  face,  and 
will  admit  of  different  constructions,  without 
doing  violence  to  the  terms  of  its  enactment,  it 
is  right  to  adopt  a  liberal  construction,  and 
such  an  one  as  will  best  sustain  the  interest, 
and  comport  with  the  genius  of  our  citizens, 
and  the  progessive  improvement  of  the  coun- 
try. It,  therefore,  appears  to  me,  that  we  may, 
with  propriety,  say  that  any  State  that  should 
be  in  existence  at  the  time  a  law  was  to  be 
adopted,  was  an  original  State,  within  the 
meaning  of  the  Act  of  Congress:  and  that  any 
laws  then  in  force  might  be  adopted  which 
the  Governor  and  Judges  should  deem  expedi- 
ent. If  this  proposition  is  correct,  then  there 
is  no  difficulty  in  the  case;  as  in  1817,  all  the 
principles  contained  in  the  charter  might  be 
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found  in  the  laws  of  N.  Y.,  Mass,  and  Ohio, 
from  which  they  were  adopted.  It  cannot  be 
pretended  that  the  laws  were  to  be  adopted  in 
IUKC  verba,  but  merely  the  substance  of  them 
was  to  be  applied  to  the  then  existing  state  of 
the  Territory. 

Having  satisfied  myself  that  there  is  nothing 
in  the  Ordinance  of  1787  which  militates 
against  the  power  of  the  Governor  and  Judges 
to  incorporate  a  banking  company,  and  they 
in  their  legislative  capacity  having  adjudged  it 
expedient,  and  Congress  not  having  disap- 
proved of  it,  I  think  the  Bank  of  Mich,  is  to 
553*]  *be  regarded  by  this  court  as  a  legally 
constituted  corporate  body.  It  has  been  creat- 
ed by  an  authority  which  to  us  may  be  re- 
garded as  an  independent  government,  and  the 
principles  of  comity  will  restrain  us  from  too 
curiously  scrutinizing  the  acts  and  proceed- 
ings of  a  government,  over  which  we  have  no 
control.  Silver  Lake  Bank  v.  North,  4  Johns. 
Cas.,  370;  3  Dall.,  892. 

The  jury,  by  their  special  verdict,  find  that 
the  Governor  and  Judges  passed  or  adopted 
the  charter/  and  the  Act  of  Congress  is  evi- 
dence that  they  were  authorized  to  do  so;  these 
points  being  established,  the  only  additional 
fact  necessary  to  sustain  an  action,  is  to  show 
a  user  under  the  Act  of  Incorporation,  in  con- 
formity to  its  provisions.  This,  as  between  the 
present  parties,  is  sufficiently  proved  from 
their  acts,  if  no  other  proof  was  offered.  The 
plaintiff  in  error  was  a  Director  and  President 
of  the  Board  of  Directors;  this  presupposes 
the  stock  to  have  been  subscribed,  and  all  re- 
quisites of  the  charter  complied  with  up  to  the 
choice  of  Directors  and  choice  of  President. 
He  gave  his  note  to  the  Bank,  payable  to  it  in 
its  corporate  capacity,  and  by  its  corporate 
name  ;  and  more  than  a  year  afterwards  he 
made  a  payment  on  the  note.  So  far  as  user 
becomes  a  question,  these  facts  surely  ought 
to  be  conclusive  on  the  defendant  below,  and 
estop  him  from  denying  its  having  been  in 
operation.  If  I  am  wrong  in  saying  it  should 
be  conclusive  upon  him,  it  is,  at  least,  prima 
facie  evidence,  and  that,  until  rebutted,  is 
sufficient.  It  is  a  corporation  de  facto,  and 
binding  upon  the  parties  till  set  aside.  6 
Cow.,  23. 

A  foreign  corporation  may  sue  in  our  courts  ; 
the  authorities  fully  support  this  position,  and 
it  has  not  been  controverted. 

In  coming  to  the  conclusion  that  the  Gov- 
ernor and  Judges  were  authorized  to  incorpo- 
rate the  Bank,  it  has  appeared  to  me  unneces- 
sary to  resort  to  the  various  Acts  of  general 
legislation  in  the  territorial  governments  which 
were  cited  on  the  argument;  nor  has  it  ap- 
peared to  me  necessary  to  review  the  cases,  or 
to  decide  the  questions  so  ably  discussed  by 
counsel,  whether  the  giving  the  note  and  other 
acts  of  the  defendant  below  admitted  the  cor- 
porate rights  of  the  plaintiffs,  and  estopped 
him  from  denying  them.  The  other  view  of 
the  case  satisfies  me  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed,  and  in 
554*]  *giving  validity  to  the  corporate  rights 
of  the  Bank,  we  only 'compel  the  plaintiff  in 
error  to  do  what  is  just  in  paying  back  the 
money,  with  interest  and  costs.  The  judgment 
should  be  affirmed. 

By  Mr.  Senator  Seward.  I  concur  in  the 
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opinion  delivered  by  the  Chancellor  as  to  the 
following  points: 

It  was  incumbent  upon  the  plaintiffs  below 
to  prove  affirmatively  that  they  were  a  cor- 
poration, having  power  to  make  the  contract 
on  which  the  suit  was  brought,  and  to  maintain 
their  suit.  This  fact  may  be  proved  by  produc- 
ing the  Act  of  Incorporation,  and  proving 
acts  of  user  under  it.  The  Act  of  Incorpora- 
tion is  made  evidence  by  the  special  verdict; 
the  proof  of  the  acts  and  confession  of  the  de- 
fendant is,  prima  facie,  sufficient  evidence  of 
user.  I  concur  also  in  opinion  that  the  Gov- 
ernor and  Legislative  Council  of  Mich,  had 
competent  power  to  create  the  Corporation, and 
I,  therefore,  am  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed.  But 
I  cannot  concur  in  the  opinion  delivered  by 
Senator  Allen,  that  the  defendant  below  is  es- 
topped by  his  acts  and  admissions  proved, 
from  controverting  either  the  validity  of  the 
Act  of  Incorporation,  or  the  fact  of  user  un- 
der it. 

By  Mr.  Senator  Sherman.  The  defense  set 
up  in  this  suit  was  not  a  denial  that  the  defend- 
ant owed  the  money  to  the  plaintiffs,  but  that 
they  had  no  right  to  recover  it  in  their  corporate 
capacity,  in  which  it  was  alleged  they  advanced 
it.  The  defendant  put  himself  upon  his  strict 
and  technical  rights,  and  in  order  to  ascertain 
what  his  rights  are,  two  questions  present  them- 
selves to  my  mind:  First.  Did  the  government 
of  the  Territory  of  Mich,  in  1817  possess  the 
power,  and  legally  exercise  the  same,  of  pass- 
ing the  Act  incorporating  the  Bank  of  Mich.  ? 
Second.  Was  the  Act  of  Incorporation  proved 
upon  the  trial  of  the  cause  in  the  court  below  ? 

All  the  power  possessed  by  the  government 
of  the  Mich.  Territory  is  derived  from  the  Act 
of  Congress,  referred  to  hereafter.  Territories 
have  no  reserved  power  as  in  the  case  of  States 
admitted  into  the  Union;  but  the  authority  of 
Congress  I  take  to  be  supreme  and  unlimited, 
unless  made  otherwise  *by  the  cessions  [*555 
of  the  lands  composing  those  territories.  The 
Constitution,  4th  article,  gives  to  Congress  the 
power  of  providing  for  the  government  of  the 
territorial  property  belonging  to  the  U.  S.  In 
the  cessions  of  the  Northwestern  Territory,  in- 
cluding Mich.,  there  are  no  reservations,  ex- 
cept a  saving  to  the  free  Canadian  settlers  of 
their  rights  of  possession,  and  laws  and  cus- 
toms; and  these  have  been  observed,  in  the  Act 
relating  to  Mich.,  by  securing  to  them  their 
rights  of  property,  and  providing  for  the  trans- 
mission of  those  rights  to  their  heirs  and  de- 
visees. Congress,  by  virtue  of  their  power,  in 
July,  1787,  passed  the  Ordinance  for  the  gov- 
ernment of  the  territory  northwest  of  the  Ohio, 
and  subsequently  empowered  the  Governor 
and  Judges  of  Mich.,  or  a  majority  of  them, 
to  adopt  and  publish  such  laws  of  the  original 
States,  both  criminal  and  civil,  as  might  be 
necessary  and  best  suited  to  the  circumstances 
of  the  district,  and  report  the  same  to  Congress 
from  time  to  time,  and  that  such  laws  should 
be  in  force,  unless  disapproved  of  by  Congress. 
This  Act  was  passed  under  the  old  Confedera- 
tion, but  re-enacted  by  Congress  under  the 
present  Constitution,  by  Act  passed  Aug.  7, 
1789.  From  this  Act  or  Ordinance  the  Terri- 
tory of  Mich,  derives  its  governmental  powers; 
and  the  Governor  and  Judges  being  thus  in- 
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•vested  with  limited  legislative  authority,  did, 
Dec.  19,  1817,  pass  or  adopt  the  Act  in  ques- 
tion, establishing  the  Bank  of  Mich.  It  de- 
clares the  stockholders  to  be  a  body  corporate 
in  fact  and  in  name,  by  the  name  of  "The 
President,  Directors  and  Company  of  the  Bank 
of  Michigan, "capable  of  suing  and  being  sued 
in  all  courts  and  places,  and  to  have  continued 
succession  until  June,  1889.  It  consists  of 
twenty-one  sections,  containing  the  ordinary 
banking  powers,  and  concludes  by  saying  the 
same  are  adopted  from  laws  of  three  of  the 
original  States  viz.:  N.  Y.,  Mass,  and  Ohio. 

The  plaintiff  in  error  objects  and  denies  that 
the  Governor  and  Judges,  by  virtue  of  the 
Ordinance  of  Congress,  had  the  power  to  in- 
corporate a  bank;  and  if  they  had,  the  Act 
should  have  been  adopted  entire  from  the  laws 
of  one  State,  and  not  parts  or  sections  from 
556*]  the  laws  of  several  States;  that  *they 
have  no  right  to  enact  or  make  a  new  Act,  but 
can  only  adopt  an  Act  already  made.  A  pre- 
liminary question  arises,  whether  the  judicial 
power  of  one  State  can  entertain  jurisdiction 
over,  or  decide  upon  the  constitutionality  of  a 
law  of  a  sister  State  or  Territory,  as  being  con- 
trary to  the  Constitution  of  the  State  passing 
the  law,  or  in  other  words,  that  a  State  has 
violated  its  own  Constitution  in  the  exercise 
of  legislative  power.  Here  both  parties  to  this 
-controversy  are  citizens  of  the  same  Territory 
where  the  Act  was  passed  and  the  contract 
made,  and  in  consequence  of  the  defendant 
being  arrested  in  this  State,  the  judiciary  of 
this  State  are  called  on  to  decide  the  questions 
arising  between  them.  Is  it  competent  for  the 
court  to  pronounce  the  lex  loci  a  violation  of 
the  Constitution  or  Ordinance  of  that  district? 
I  think  not.  But  independent  of  this  ques- 
tion, as  applying  to  the  States  of  the  Union, 
this  Territory  is,  in  some  particulars,  different. 
Congress  has  reserved  the  right  of  approving 
or  disapproving  of  the  Acts  of  the  Territory, 
and  having  approved  of  the  law  in  question, 
does  it  not  present  itself  to  us  as  clothed  with 
a  power  paramount  to  any  we  can  exercise? 
It  may  be  considered  the  Act  of  Congress,  de- 
•clared  through  its  agent.  But  were  the  Terri- 
tory viewed  on  the  basis  of  an  individual  State 
of  the  Union,  I  do  not  see  what  right  this 
court,  or  any  other  court  in  this  State,  has  to 
inquire  into  the  constitutional  powers  of  such 
other  State.  No  question  arises  under  our 
own  Constitution  or  that  of  the  U.  S. ;  and  the 
States  are,  as  respects  us  and  each  other,  sov- 
ereign and  independent,  and  their  laws  are  to 
be  viewed  as  valid,  and  their  constitutionality 
as  unquestionable  as  the  laws  of  a  foreign  na- 
tion, where  they  are  brought  into  considera- 
tion between  parties  who  are  citizens  of  such 
State,  and  in  reference  to  contracts  made  in 
the  same.  I  have  found  no  adjudicated  case 
•directly  on  this  point,  but  reasoning  from  an- 
alogy, the  principle  appears  to  be  corroborated 
bv  a  case  decided  in  the  Supreme  Court  of  the 
U,  S.,  3  Dall.,  356,  and  6  Cr.,  128,  where  the 
judges  say:  "  We  dp  not  consider  ourselves 
invested  with  the  jurisdiction  to  decide  that  a 
state  law  is  a  violation  of  its  own  Constitution, 
And  will  not  entertain  it  where  it  is  not  con- 
nected with  any  question  arising  under  the 
•Constitution  of  the  United  States.  It  not  be- 
•557*]  ing  necessary  to  *settle  this  point,  from 
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the  view  I  have  taken  of  this  case,  I  will  briefly 
examine  the  several  questions  which  have  been 
raised. 

It  was  no  doubt  the  intention  of  Congress, 
by  confining  the  government  of  the  Territory 
to  the  adoption  of  laws  of  the  original  States, 
to  put  them  under  all  the  limitations  imposed 
on  the  original  States,  contained  in  the  Consti- 
tution of  they.  S.,  without  enumerating  them; 
that  the  Territory  should  exercise  no  greater 
legislative  power,  nor  enact  new  laws  that 
might  admit  of  new  and  doubtful  construction. 
If,  then,  tho  Governor  and  Judges  of  Mich, 
have  not  adopted  a  law,  containing  greater 
powers  than  is  contained  in  the  laws  from 
whence  it  was  taken,  and  it  does  not  appear 
that  they  have,  they  are  within  the  intentional 
limits  of  their  charter.  It  is  not,  then,  in  my 
mind,  very  material  whether  two  or  three 
formal  sections  of  this  bank  charter  were  taken 
from  a  different  State,  from  whence  the  main 
body  of  the  Act  is  taken;  it  is  still  adopting, 
according  to  the  meaning  I  attach  to  the  term. 
Much  was  said  in  argument  about  the  mean- 
ing of  the  terms  "adopt"  and  "anact,"  and 
there  is  no  doubt  a  difference.  To  enact,  im- 
plies the  creating  anew  a  law  which  did  not 
exist  before;  but  adopt,  no  doubt  implies  the 
making  that  our  own  which  was  created  by 
another,  as  the  adoption  of  the  statute  laws  of 
Great  Britain,  as  they  stood,  by  the  Colonial 
Government.  In  this  case,  the  bank  charter 
was  taken  from  Acts  in  the  statute  books  of 
the  individual  States,  without  any  alteration  of 
their  meaning  or  import.  The  alteration  of 
formal  words  and  phrases,  to  adapt  the  law  to 
local  circumstances  and  persons,  I  do  not  con- 
sider material. 

It  was  contended  in  argument  that  the  Act 
of  Congress  of  1792,  giving  to  the  Governor  and 
Judges  of  Mich,  the  power  of  repealing  their 
laws  when  found  inconvenient,  was  inconsist- 
ent with  the  idea  of  granting  corporate  rights, 
and  an  expression  of  the  sense  of  Congress  on 
that  subject.  I  do  not  so  consider  it,  and  I 
think  it  is  susceptible  of  a  different  and  more 
proper  explanation.  If  such  was  the  intention 
of  Congress,  how  can  it  be  reconciled  to  the 
fact,  that  Congress  approved  the  Act  consti- 
tuting the  Bank  of  Mich.,  for  a  certain  num- 
ber of  years?  But  the  Ordinance  of  1787,  de- 
clares *that  the  laws  so  adopted  by  the  [*558 
Governor  and  Judges  of  Mich,  shall  be  in  force 
in  the  district  until  the  organization  of  the 
General  Assembly,  thereby  leaving  them  with- 
out the  power  of  repealing  such  laws;  and  it 
was  to  remedy  this  omission  or  inconvenience 
that  Congress  five  years  afterwards  passed  the 
law  giving  them  the  power  to  repeal;  but  this 
could  not  have  been  intended  to  effect  vested 
rights,  of  property  or  corporate  powers, which 
the  Governor  and  Judges  might  think  proper 
to  grant.  But  suppose  bank  charters  in  that 
Territory  are  taken  subject  to  the  right  of  re- 
peal, as  they  are  in  this  State  by  express  words, 
it  is  not  pretended  that  it  ever  has  been  re- 
pealed and,  therefore,  it  is  a  valid  law  while  in 
existence.  I  am,  therefore,  of  opinion,  on  the 
first  point,  that  the  Governor  and  Judges  did 
possess  the  power  and  legally  exercised  the 
same. 

The  second  question  :  was  the  Act  of  Incor- 
poration proved  upon  the  trial  below  ?  In  the 
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absence  of  all  other  circumstances,  no  doubt 
the  plaintiffs  would  have  been  held  to  produce 
•  an  authenticated  copy  of  the  Act,  with  some 
proof  of  acceptance  or  user  under  it.  But  this 
evidence  the  defendant  might  admit  on  the 
trial,  or  he  might  waive  it,  or  dispense  with  it, 
either  in  court  or  by  acts  tantamount  to  it  out 
of  court.  This  question  arises  on  a  collateral 
fact,  and  is  not  the  gist  of  the  action  ;  and  on 
such  questions  it  is  a  principle  that  slighter  ev- 
idence of  the  fact  is  sufficient.  The  facts  in 
this  case  are,  that  the  defendant  gave  the 
promissory  note  to  the  plaintiffs  in  their  cor- 
porate capacity,  whereby  he  recognized  and 
acknowledged  them  as  such  ;  that  he  received 
from  them  the  consideration  money,  and  paid 
them  interest  money  on  the  same.  These  facts, 
it  was  contended,  constituted  a  dealing  with 
them,  and  amounted  to  an  admission  of  their 
incorporation  ;  and  that  the  defendant  was  es- 
topped from  denying  that  the  plaintiffs  were  a 
corporation.  The  strict  doctrine  of  estoppel, 
as  defined  by  Ld.  Coke,  is,  that  the  party  is  not 
only  estopped  from  denying  the  fact,  but  his 
mouth  is  closed  from  showing  the  contrary. 
This  doctrine,  the  books  say,  is  not  to  be  fa- 
vored, as  the  effect  is  to  shut  out  investigation 
of  the  truth  before  the  jury  ;  and  the  principle 
of  estoppel  in  pats,  which  is  set  up,  as  appli- 
cable to  this  case,  has,  by  recent  decisions  in 
many  cases,  and  ought  to  be  general,  become 
559*]  relaxed  into  a  *more  reasonable  prin- 
ciple ;  and  is  now  considered  as,  prima  facie, 
an  estoppel  from  denying  the  fact  alleged,  until 
the  contrary  is  proved.  It  amounts  to  a  per- 
mission to  the  defendant  to  show  the  contrary, 
and  throws  on  him  the  onus  probandi.  This 
doctrine,  I  think,  is  applicable  to  the  present 
case.  The  plaintiffs  below  showed  sufficient  to 
amount  to  an  estoppel  in  pais  ;  but  the  de- 
fendant was  not  precluded  from  showing  the 
contrary.  Suppose  Congress  had  annulled  the 
law  in  question,  by  disapproving  it,  it  would 
have  been  competent  for  the  defendant  to  have 
shown  that  fact,  although  estopped  from  de- 
nying the  Act  of  Incorporation.  The  following 
cases  are  in  point  and  go  to  sustain  the  forego- 
ing principle  : 

In  the  case  of  the  Dutch  W.  1.  Co.,  prose- 
cuting in  England,  where  the  defendant  hav- 
ing entered  into  a  recognizance  with  them,  by 
their  chartered  title,  was  held  to  have  thereby 
admitted  their  existence  as  a  company.  2  LdT, 
Raym.,  1535.  So,  in  a  suit  by  a  collector  of 
tolls,  as  agent  for  the  Company,  the  defendant 
objected  that  the  plaintiff  had  not  proved  his 
authority  under  the  statute  ;  the  court  decided 
that  the  defendant  having  accounted  to  the 
plaintiff  in  the  capacity  of  collector,  and  hav- 
ing received  credit  from  him  for  tolls,  he  was 
not  permitted  to  dispute  his  authority.  10  East, 
104.  So,  where  an  information  was  filed  against 
a  corporation  by  the  Solicitor-General,  in  En- 

fland,  to  enforce  a  forfeiture,  the  judge  said, 
y  filing  it  against  them  by  their  corporate 
title,  you  have  admitted  them  to  be  an  incor- 
poration. 2  Kid,  Corp.,  486.  Where  the  plaint- 
iff sued  by  his  title  of  farmer  general,  the  de- 
fendant having  done  business  with  him  in  that 
capacity,  was  held  to  be  estopped  in  court  from 
disputing  the  plaintiff's  title  and  authority 
until  he  had  proved  the  contrary.  This  is  a 
case  of  a  prima  facie  estoppel.  4  Bos.  &  P., 
282 


210.  A  parish  certificate  was  held  to  be  an  es- 
toppel against  certain  parishes,  but  inquirable 
into  by  others.  4  T.  R,  254.  A  defendant,  by 
accepting  a  bill  of  exchange  drawn  on  him  by 
a  copartnership  firm,  was  held  on  the  trial  to 
have  admitted  the  firm,  by  his  acceptance.  4 
Maule  &  S.,  13.  So,  the  Dutchess  Cotton 
Manfg.  Co.,  having  prosecuted  Davis  in  the 
Supreme  Court  of  this  State,  on  a  stock  note 
given  to  the  Company,  *the  defendant  [*56O 
objected  on  the  trial  that  they  had  not  proved 
themselves  to  be  an  incorporated  company. 
The  court  decided  that  the  defendant  having 
contracted  with  the  plaintiffs  in  their  corpo- 
rate capacity,  had  admitted  them  to  be  a  body 
corporate.  14  Johns.,  238.  The  case  in  6  Cow., 
25,  and  other  cases,  go  to  sustain  the  same 
principle.  I  think  the  law  as  well  as  the  merits 
of  the  case  are  with  the  plaintiffs  on  both  ques- 
tions. I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

The  Court  being  unanimously  of  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed,  it  was,  accordingly,  affirmed. 

Affirming— S.  C.,  5  Wend.,  478. 

Cited  in-H.  &  D.,  136 ;  92  N.  Y.,  321  (44  Am.  Rep., 
385) ;  25  Hun,  624 ;  14  Barb.,  183 ;  24  Barb.,  398 ;  16 
How.  Pr.,  101 ;  40  Super.,  479;  Olcott,  339;  24  Mich., 
394;  36  Am.  Dec.,  495,  498  (14  Conn.,  437). 


MAYNARD  t>.  BEARDSLEY. 

Libel — Mitigation  of  Damages — Previous  Publi- 
cation by  Plaintiff — Defendant  may  Show 
Plaintiff  Common  Libeler —  Witnesses — Evi- 
dence. 

In  an  action  for  a  libel,  a  previous  publication  by 
the  plaintiff  cannot  be  given  in  evidence  by  the  de- 
fendant, unless  the  publication  complained  of  as  li- 
belous  is  manifestly  an  answer  to  or  commentary 
upon  the  previous  publication. 

Evidence  of  such  previous  publication  will  not  be 
received  in  mitigation  of  damages  on  the  ground  of 
provocation,  unless  not  only  the  connection  be- 
tween the  publications  be  manifest,  but  also  that 
the  provocation,  be  so  recent  as  to  induce  a  fair 
presumption  that  the  injury  complained  of  was  in- 
flicted during  the  continuance  of  the  feelings  and 
passions  excited  by  the  provocation.  Under  other  * 
circumstances,  libelous  publications  by  the  plaint- 
iff, affecting  the  defendant,  are  inadmissible  in  mit- 
igation, the  only»  remedy  of  the  party  being  by 
cross  action. 


NOTE.— Evidence— Parol—Admissibility  of—  Under- 
standing of  witness. 

The  mere  understanding  of  one  of  the  parties  to  a 
contract  as  to  its  effect,  not  communicated  or  assented 
to  by  the  other,  cannot  he  given  in  evidence  to  explain 
or  modify  such  contract.  See  Murray  v.  Bethunc,  1 
Wend.,  191,  note.  See  further,  as  to  the  admlBsfbiUty 
ofuritnexx'x  understanding.  Van  Vechten  v.  Hopkins, 
5'Johns.,  211;  Gibson  v.  Williams,  4  Wend.,336;  Buck- 
ley v.  Cunningham,34  Ala.,69;  Walker  v.  Dunspaugh, 

20  N.  Y.,  170 ;  Gutchess  v.  Gutchess,  66  Barb.,  483 ; 
Smith  v.  Sergent,  67  Barb.,  243;  Wilder  v.  Peabody. 

21  Hun,  376;    Swan  v.  People,  13  Weekly  Dig.,  519; 
Carr  v.  Breese,  81  N.  Y..  584 ;  rev'g  18   Hun,  134; 
Blake  v.  People,  73  N.  Y.,  586 ;  More  v.  Deyoe,  22 
Hun,  208;  Sturm  v.  Williams,  38  Super  Ct.,   325; 
Courtney  v.  Baker,  60  N.  Y.,  1. 

See,  generally,  as  to  UK:  adinixxihUity  of  parol  evi- 
dence, Jackson  v.  Bowen,  1  Cat.,  358.  note;  McKins- 
try  v.  Pearsall.  3  Johns,  319,  note ;  Sears  v.  Brink,  3. 
Johns.,  210,  note ;  Jackson  v.  Root,  18  Johns.,  60,  note 
and  notes  there  cited  ;  Bowen  v.  Bell,  20  Johns.,  338, 
note;  Thomas  v.  M'Daniel,  14  Johns.,  185,  note;  Jack- 
son v.  Hasbrouck,  12  Johns.,  192,  note ;  Jackson  v~ 
Todd,  3  Johns.,  300,  note, 
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The  defendant  may  mitigate  damages  by  showing 
the  plaintiff  a  common  libeler,  but  it  must  be  done 
in  the  same  way  as  general  reputation  is  proved  ; 
publications  by  the  plaintiff  cannot  be  resorted  to 
for  that  purpose. 

In  an  action  for  a  libel,  it  is  not  admissible  for  a 
witness  to  state  his  understanding  or  construction 
of  the  publication  ;  he  can  testify  only  to  facts,  and 
not  to  his  opinions  or  conclusions. 

It  seems,  however,  that  where  a  libel  is  seen  by 
but  a  few  persons,  neither  of  whom  understand  it 
as  conveying  an  injurious  imputation  upon  the 
plaintiff,  such  fact  may  be  given  in  evidence  to  re- 
but the  presumption  of  its  publication  as  a  libel. 

Citations— 5  Johns..  211 :  2  Stark.,  861 ;  5  Johns., 
226 :  1  Johns.,  86 ;  10  Johns.,  443,  447  :  1  Bibb.,  428;  6 
Munf.,  465:  1  Mass.,  12;  19  Johns..  319.  329.'  4  Dow.  & 
R..  470;  2  Camp.,  77 :  1  Camp..  351 ;  1  Ryan  &  M.  JV. 
P.,  422 ;  4  Wend.,  320. 

ERROR  from  the  Supreme  Court.  Beardsley 
sued  Maynard  in  the  Supreme  Court  for  a 
libel,  published  in  a  newspaper  in  the  Village 
of  Utica,  June  20,  1828,  charging  him  with 
561*]  *official  misconduct  as^District  Attor- 
ney of  the  U.  S.  for  the  Northern  District  of 
the  State  of  N.  Y.  The  libel  was  proved,  and 
that  the  defendant  was  the  author  thereof. 
The  defendant  offered  in  evidence  three  sev- 
eral publications  in  another  newspaper,  printed 
in  the  same  village,  Mar.  11  and  18,  and  June 
17,  1828,  and  offered  to  prove  that  such  publi- 
cations were  generally  understood  to  apply  to 
him,  and  that  the  plaintiff  was  the  author  of 
the  publication  of  June  17,  1828,  and  that  it 
was  also  generally  understood  that  the  article 
complained  of  by  the  plaintiff  as  libelous,  was 
caused  by  and  written  in  consequence  of  and 
in  answer  to  such  publication.  The  circuit 
judge,  after  examining  the  articles  offered  to 
be  given  in  evidence  by  the  defendant,  decided 
that  they  had  no  relation  to  the  subject-matter 
of  the  publication  complained  of  as  libelous, 
and  refused  to  receive  them  in  evidence.  A 
witness  for  the  defendant,  who  testified  that 
he  read  the  article  complained  of  as  libelous, 
at  the  time  of  its  first  appearance,  was  asked 
by  the  defendant  how  he  understood  it ;  which 
question  was  objected  to  and  overruled  by  the 
judge.  The  defendant  excepted  to  the  decis- 
ions, and  the  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  on  a  bill  of  exceptions 
moved  the  Supreme  Court  for  a  new  trial, 
which  was  denied,  and  judgment  rendered  for 
the  plaintiff.  The  defendant  sued  out  a  writ  of 
error.  For  a  more  full  statement  of  the  case, 
the  arguments  of  counsel,  and  the  opinion  de- 
livered by  the  Supreme  Court,  see  4  Wend., 
336-360. 

The  cause  here  was  argued  by, 

Messrs.  J.  A.  Spencer  and  M.  T.  Rey- 
nolds, for  the  plaintiff  in  error,  and  by 

Messrs.  H.  Denio  and  Greene  C.  Bron- 
son,  Atty-Oen.,  for  the  defendant  in  error. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  publication  set 
out  in  the  declaration  of  the  plaintiff  below, 
taken  in  connection  with  the  facts  disclosed  on 
the  trial,  unquestionably  imputes  to  him  offi- 
562*]  cial  *misconduct,  and  is,  therefore,  li- 
belous. This  being  a  question  of  construction 
for  the  court  and  jury  after  the  facts  had  been 
ascertained,  it  was  not  competent  for  the  de- 
fendant to  call  witnesses  and  ask  them  how 
they  understood  the  publication  ;  for  thus  the 
witnesses  would  be  constituted  the  judges  both 
of  law  and  fact,  instead  of  the  tribunal  organ- 
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zed  for  that  purpose.  I  consider  this  question 
as  having  been  settled  in  our  courts  more  than. 
20  years  since,  in  the  case  of  Van  Vechten  v. 
Hopkins,  5  Johns.,  211.  And  it,  probably, 
would  not  again  have  been  raised  here  but  for 
the  remarks  of  a  recent  writer  on  the  law  of 
evidence,  2  Stark.,  861.  Mr.  Starkie's  observa- 
tions are,  unquestionably,  founded  upon  the 
loose  practice  sometimes  adopted  at  Nisi  Prius, 
and  which  is  alluded  to  by  Judge  Van  Ness,  5 
Johns.,  226.  When  the  defendant  does  not  se- 
riously mean  to  contest  the  applicability  of  the 
libel  to  the  plaintiff,  the  general  question  is 
frequently  asked,  whether,  from  reading  the 
libel,  the  witness  applied  it  to  the  plaintiff, 
without  calling  upon  him  to  state  the  facts  and 
circumstances  in  detail,  from  which  the  jury 
might  see  that  it  was  intended  to  be  so  applied; 
but  I  am  not  aware  of  any  case  in  which  such 
general  questions  have  been  permitted  to  be 
answered,  if  objected  to  by  the  adverse  party. 
The  witnesses  must  state  the  facts  on  which 
such  an  opinion  might  be  founded,  and  leave 
it  to  the  court  and  jury  to  draw  the  conclu- 
sion. If,  indeed,  the  libel  was  shown  to  but 
one  person,  or  to  a  very  few,  if  neither  of  them 
understood  it  as  conveying  any  injurious  im- 
putation against  the  plaintiff,  it  might  perhaps 
rebut  the  presumption  that  it  was  ever  pub- 
lished as  a  libel.  The  character  of  the  plaintiff 
could  not  be  injured  if  no  one  knew  or  sup- 
posed that  an  injurious  charge  was  intended  to 
be  made  against  him.  But  in  this  case  I  am 
satisfied  the  judge  was  correct  in  refusing  to 
permit  the  witnesses  to  state  their  opinions  or 
understandings  of  the  libel.  If  the  counsel  for 
the  defendant  wished  to  elicit  any  fact  within 
the  knowledge  of  the  witness,  he  should  have 
asked  the  question  in  a  different  manner. 

In  the  cases  of  Hotchkis8V.Lolhrop,\  Johns., 
286,  and  Southwick  v.  Stevens,  10  Johns.,  443, 
where  the  libel  on  its  face  referred  to  previous 
publications,  and  was  evidently  written  in  an- 
swer *thereto  as  a  comment  thereon,  [*563 
the  court  permitted  such  former  publications 
to  be  given  in  evidence  in  connection  with  the 
libel.  Similar  decisions  have  frequently  been 
made  in  the  English  courts,  where  the  alleged 
libel  purported  to  be  a  review  of  a  particular 
literary  production,  or  where  an  author  has 
been  attacked  with  reference  to  the  character  of 
his  writings.  In  those  cases  the  previous  publi- 
cation is  received  for  the  purpose  of  elucidating 
and  explaining  what  was  meant  by  the  alleged 
libel,  or  for  the  purpose  of  showing  it  was  a 
fair  commentary  on  such  publication,  and  thus 
to  give  it  the  character  of  a  privileged  commu- 
nication, as  an  author  and  his  works,  or  the 
principles  which  he  avows  in  his  works,  are  a 
fair  subject  for  criticism  and,  sometimes,  for 
severe  animadversion.  In  the  case  before  us, 
however,  there  is  no  connection  whatever  be- 
tween the  libel  on  which  the  suit  was  brought 
and  the  articles  offered  in  evidence  on  the  part 
of  the  defendant ;  and  no  one,  from  reading 
the  libel  merely,  would  even  be  led  to  suspect 
that  any  such  articles  were  ever  written.  Those 
publications  could,  therefore,  only  be  offered 
either  as  evidence  of  the  general  character  of 
the  plaintiff  as  a  libeler,  or  that  he  had  pro- 
voked the  defendant  to  write  the  libel  in  ques- 
tion. If  a  man  is  a  common  libeler,  he  has 
but  little  claim  to  damages  when  attacks  are 
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made  on  his  own  character ;  but,  I  apprehend, 
the  only  way  to  prove  him  a  common  libeler 
is  in  the  usual  manner  of  proving  general  rep- 
utation. If  particular  publications  are  resort- 
ed to  for  the  purpose  of  establishing  the  fact, 
it  necessarily  follows  that  the  plaintiff  must  be 
permitted  to  show  the  truth  of  such  publica- 
tions, to  repel  the  charge  of  his  being  a  libeler. 
Were  such  publications  allowed  to  be  shown, 
a  plaintiff  might  be  compelled  to  defend  the 
particular  conduct  of  his  whole  life,  so  far  as 
his  writings  were  concerned,  and  that,  too, 
without  notice;  for  the  defendant  is  not  bound 
to  give  notice  with  his  plea  of  anything  which 
is  merely  in  mitigation  of  damages.  He  is 
only  authorized  by  the  statute  to  give  notice 
of  those  things  which,  if  pleaded,  would  be  a 
bar  to  the  action.  It  would  be  the  height  of 
injustice  to  punish  a  plaintiff,  by  a  diminution 
of  his  damages,  for  publishing  an  article  which 
was  not  only  true,  but  which  it  might  have 
5G4*]  been  his  duty  as  a  good  citizen  to  *pub- 
lish.  So,  also,  the  character  of  third  persons 
might  be  ruined  without  giving  them  a  chance 
to  be  heard,  if  the  plaintiff  was  permitted  to 
prove  the  truth  of  the  former  publication. 
This  question  also  appears  to  be  settled  in  our 
own  courts.  In  Dole  v.  Lyon,  10  Johns. ,  447, 
on  a  trial  for  a  libel  before  the  late  Ch.  J.  Kent, 
the  defendant  offered  to  prove  that  the  plaint- 
iff was  a  common  libeler,  and  for  this  purpose 
offered  to  read  several  publications,  in  which 
the  plaintiff  had  libeled  different  persons  of 
good  character.  The  evidence  was  rejected, 
and  on  an  application  for  a  new  trial  that  de- 
cision was  sustained  by  the  Supreme  Court. 

As  a  ground  of  provocation  for  an  attack, 
either  upon  the  person  or  the  character  of  an 
individual,  whatever  took  place  at  the  time 
may  be  given  in  evidence  by  the  defendant  in 
mitigation  of  damages ;  for  the  law  makes  al- 
lowance for  the  infirmities  of  human  nature, 
and  for  what  is  done  in  the  heat  of  passion, 
produced  by  the  improper  conduct  of  the  ad- 
verse party.  The  principle  on  which  this  evi- 
dence of  provocation  is  received  is  the  same, 
whether  the  suit  is  for  an  injury  done  to  the 
character  or  to  the  person  of  the  plaintiff  ;  and 
I  am  not  aware  of  any  case  in  which  the  de- 
fendant is  allowed  to  give  in  evidence,  in  miti- 
gation of  damages,  a  provocation  given  by  the 
plaintiff  at  another  time,  and  which  has  no  ap- 
parent connection  with  the  outrage  for  which 
the  suit  is  brought.  In  the  case  of  Rochester 
v.  Anderson,  1  Bibb,  428,  Judge  Boyle,  in  de- 
livering the  opinion  of  the  Court  of  Appeals 
in  Ky. ,  says  opprobrious  language  used  by  the 
plaintiff  at  the  time  of  a  battery  may  be  given 
in  evidence  in  mitigation  of  damages,  but 
where  there  has  been  time  for  deliberation  the 
peace  of  society  requires  that  men  should  sup- 
press their  passions,  and  neither  reason  nor 
law  will  suffer  them  to  claim  a  diminution  of 
their  responsibility  for  their  misconduct.  So 
in  the  case  of  Me  Alexander  v.  Harris,  6  Munf., 
465,  in  an  action  of  slander,  the  defendant  of- 
fered to  prove  in  mitigation  of  damages  that 
the  plaintiff  was  in  the  habit  of  vilifying  and 
insulting  him  and  his  family,  but  the  court 
was  of  opinion  that  the  evidence  was  inadmis- 
sible, and  on  a  writ  of  error  the  Supreme  Court 
of  Appeals  in  Va.  affirmed  that  decision.  In 
Avery  v.  Bay,  1  Mass.,  12.  the  court  permitted 
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evidence  of  immediate  provocation  to  [*565 
be  given  in  evidence  in  mitigation  of  damages, 
but  rejected  evidence  of  provocations  which 
had  been  given  at  a  previous  time.  In  addi- 
tion to  these  decisions  in  our  sister  States,  the 
same  question  came  before  the  Supreme  Court 
of  this  State,  in  Lee  v.  Woolsey,  19  Johns.,  319. 
That  was  an  action  of  assault  and  battery,  for 
horsewhipping  the  plaintiff.  The  defendant 
offered  in  evidence,  as  circumstances  of  provo- 
cation in  mitigation  of  damages,  that  the  plaint- 
iff had  the  day  previous  made  scandalous  in- 
sinuations against  him,  of  which  the  defend- 
ant had  been  informed,  and  which  he  stated 
at  the  time  of  the  assault  as  the  reason  there- 
of. The  evidence  was  rejected,  and  that  de- 
cision was  sustained  by  the  unanimous  opin 
ion  of  the  Supreme  Court.  The  late  Chief 
Justice  says,  to  authorize  circumstances  of  prov- 
ocation to  be  received  in  evidence,  they  must 
be  so  recent  as  to  induce  a  fair  presumption 
that  the  injury  for  which  the  suit  is  brought 
was  done  during  the  continuance  of  the  feel- 
ings and  passions  excited  by  the  provocation. 
The  court,  in  that  case,  also  say,  that  if  the 
defendant  had  been  permitted  to  give  in  evi- 
dence the  slanderous  charges,  it  would  follow 
that  the  plaintiff  must  be  allowed  to  give  the 
truth  thereof  in  evidence.  The  same  decision 
was  made  in  the  recent  case  of  May  v.  Brown, 
in  the  Court  of  K.  B.  in  England,  4  Dow.  & 
Ry.,  470,  where  the  defendant,  in  an  action  for 
a  libel,  offered  to  give  in  evidence  previous  li- 
bels published  against  him  by  the  plaintiff. 
It  is  true,  the  Chief  Justice,  on  the  trial  at  If. 
P.,  permitted  the  witnesses  to  state  generally 
that  the  plaintiff  had  previously  libeled  the 
defendant,  but  without  telling  the  jury  what 
those  libels  were ;  and  I  agree  with  the  distin- 
guished counsel  who  argued  that  case  for  the 
defendant  on  the  application  for  a  new  trial, 
that  such  evidence  was  far  more  objectionable 
than  that  offered  at  the  trial,  because  it  consti- 
tuted the  witnesses  judges  both  of  the  law  and 
the  fact,  as  to  the  libelous  nature,  and  the  con- 
struction and  meaning  of  the  former  publica- 
tions. It  was  a  hasty  N.  P.  decision,  and  most 
manifestly  wrong,  notwithstanding  the  learned 
Chief  Justice  seemed  unwilling  frankly  to  ad- 
mit that  he  was  in  an  error :  he,  however, 
afterwards  said  he  should  certainly  pause  be- 
fore he  would  give  a  solemn  decision  of  the 
point.  This  *N.  P.  decision  is  en-  [*566 
titled  to  about  as  much  weight  as  that  referred 
to  as  having  been  made  in  Anthony  Paaquin's 
case,  where  Ld.  Kenyon  is  represented  as 
throwing  the  N.  P.  record  at  the  plaintiff's 
head,  because  his  works  were  libelous  and 
scandalous.  1  Camp.,  351.  The  opinion  of 
Sir  James  Mansfield  in  Mnnerty  v.  Tipper,  2 
Camp.,  77,  is  evidently  founded  upon  that  of 
Ld.  Kenyon,  without  examination  of  the  ques- 
tion, although  he  rather  thinks  that  it  was  in- 
correct in  point  of  form.  Certainly,  neither 
law  or  common  sense  will  ever  allow  the  de- 
fendant to  stigmatize  the  plaintiff  as  a  libeler, 
by  proving  him  the  author  of  slanderous  pub- 
lications, without  giving  him  an  opportunity 
to  justify  such  publications  by  showing  their 
truth,  and  that  they  were  published  from  good 
motives  and  for  justifiable  ends.  This  is  a 
right  guarantied  to  the  citizens  of  this  State 
by  the  Constitution,  and  the  defendant  cannot, 
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by  libeling  the  plaintiff,  and  thus  changing 
the  form  of  the  proceedings,  deprive  him  of 
that  right.  If  such  evidence  could  be  received 
in  mitigation  of  damages,  it  would  necessarily 
follow  that  it  might  be  given  without  any  pre- 
vious notice,  and  the  consequence  would  be 
that  the  plaintiff  in  a  libel  suit  would  fre- 
quently be  surprised  with  evidence  of  this 
kind,  which  he  could  not  have  anticipated, 
and  which,  of  course,  he  would  be  unprepared 
to  meet  or  explain.  In  the  recent  case  of  the 
Editor  of  the  Lancet  against  a  writer  in  another 
medical  journal,  the  defendant  offered  to  prove 
that  the  plaintiff  had  frequently  published  ar- 
ticles in  the  Lancet  reflecting  on  his  character; 
but  Oh.  J.  Best  decided  that  such  evidence 
was  improper ;  he  said  that  such  libels  were 
the  subjects  of  cross  actions,  and  that  the 
proper  remedy  of  the  defendant  was  to  have 
appealed  to  the  laws  of  his  country,  and  not 
to  have  sought  redress  by  libeling  the  plaint- 
iff. Wakely  v.  Johnson,  1  Ryan  &  Mood.  N. 
P.,  422.  That  is  the  appropriate  remedy  in 
this  case,  if  the  articles  set  out  in  the  bill  of 
exceptions  are  libelous,  and  if  by  any  proof 
they  can  be  made  to  apply  to  the  plaintiff  in 
error. 

Upon  a  careful  investigation  of  the  case,  I 
cannot  discover  that  any  rule  of  law  was  vio- 
lated on  the  trial,  or  that  the  defendant  was 
deprived  of  any  proper  defense.  I,  therefore, 
think  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

567*]  *By  Mr.  Senator  Allen.  Two 
grounds  of  objection  are  taken  to  the  decision 
of  the  court  below  :  First,  the  refusal  of  the 
court  to  admit  proof  that  the  plaintiff  below 
was  the  author  of  certain  publications  charg- 
ing the  defendant  with  improper  views,  and 
that  those  publications  were  the  cause,  and 
provoked  the  publication  charged  to  be  libel- 
ous; and  second,  the  exclusion  of  the  testimony 
of  a  witness  as  to  his  understanding  of  the  ar- 
ticle containing  the  libel. 

At  first  view  it  would  appear  reasonable  that 
the  provocation  to  abuse  ought,  in  a  measure, 
to  extenuate  the  offense  of  him  who  abuses  in 
return ;  but  when  we  look  at  the  results  of 
such  doctrine,  and  the  extent  to  which  it  may 
be  carried,  we  must  be  satisfied  of  its  impro- 
priety, particularly,  in  its  general  application 
to  all  descriptions  of  offenses. 

In  the  present  case,  the  counsel  for  the  de- 
fendant below  offered  to  prove  that  the  plaint- 
iff was  the  author  of  two  articles  published  in 
the  "Oneida  Observer  ;"  that  the  defendant 
was  alluded  to  in  those  articles  ;  and  that  it 
was  generally  understood  that  the  plaintiff  was 
the  author  of  them.  If  this  proof  had  been  ad- 
mitted, it  would  have  been  necessary  to  have 
admitted  proof  of  still  earlier  publications;  for, 
it  appears  from  the  tenor  of  the  articles  al- 
luded to,  that  they  were  in  answer  to  previous 
articles  which  had  appeared  in  the  "  Oneida 
Observer."  In  the  piece  published  Mar.  11, 
are  these  words:  "The  correspondent  who  has 
set  out  to  prove,"  etc.;  and  in  that  of  the  18th 
of  the  same  month  as  follows  :  "Your  late  cor- 
respondent," etc. ;  and  to  what  extent  this 
might  have  been  carried  cannot  be  foreseen,  for 
in  each  case,  several  questions  would  arise,  and 
require  proof — whether  the  plaintiff  wrote  the 
piece.  If  he  did, whether  it  applied  to  the  de- 
WEND.  7. 


fendant.  If  it  so  applied,  was  it  a  libel  ?  And 
if  a  libel,  in  what  degree,  etc.,  etc.  In  fact, 
the  questions  that  would  arise,  under  a  rule 
such  as  the  counsel  of  the  plaintiff  in  error  has 
contended  for,  would  so  embarrass  any  jury 
as  to  preclude  the  probability  of  their  ever  de- 
ciding a  cause  under  it.  How  could  a  jury  so 
exactly  balance  the  offense  on  each  side  of  the 
question  as  to  say  what  the  damage  sustained  by 
the  one  party  was.overand  above  the  extenuat- 
ing circumstances  of  the  case  on  the  part  of 
the  other  ?  And  then,  if  the  publication  by  the 
*plaintiff  was  libelous;  and  the  defend-[*568 
ant  commences  his  suit  for  damage,  shall  the 
jury  who  tried  the  first  cause  be  called  as  wit- 
nesses, to  prove  their  views  of  the  facts  and 
circumstances.and  the  damage  they  had  award- 
ed in  the  case  ?  In  my  view,  all  this, and  more, 
would  be  the  result  of  the  rule  contended  for 
by  the  plaintiff  in  this  court. 

Ifay  v.  Brown,  4  Dowl.  &  Ry.,  470,  is  a  case 
in  point ;  there  it  was  held,  that  in  an  action 
for  a  libel,  the  defendant  cannot,  either  in  bar 
of  the  action,  or  in  mitigation  of  damages.give 
in  evidence  other  libels  published  of  him  by  the 
plaintiff  .not  distinctly  relating  to  the  same  sub- 
ject. And  in  Lee  v.  Woolsey,  19  Johns.,  319,a 
case  decided  in  our  own  courts,  the  same  prin- 
ciple is  clearly  recognized,  viz. :  that  the  de- 
fendant cannot  give  in  evidence  in  mitigation 
of  damages,  the  acts  or  declarations  of  the 
plaintiff,  at  a  different  time,  or  any  antecedent 
facts,  which  are  not  fairly  to  be  considered  as 
part  and  one  of  the  same  transaction,  though 
they  may  have  been  ever  so  irritating  or  pro- 
voking. The  true  rule,  in  my  opinion,  is.that 
every  offense  must  be  answered  for  by  the  of- 
fender ;  and  as  the  defendant  below  has  had 
an  impartial  trial  for  the  offense  he  has  com- 
mitted, and  the  damages  awarded  by  a  jury  of 
his  country  are  such, as  in  their  judgment  were 
justly  due  the  offended  party,  if  by  any  act  of 
the  plaintiff  he  has  been  injured  in  character 
or  property,  the  proper  remedy  for  remunera- 
tion is  by  the  mode  which  the  law  has  provid- 
ed, and  not  by  the  setting  off  of  one  offense 
against  another. 

The  exclusion  of  the  evidence — how  the  wit- 
ness understood  the  article  charged  as  libelous 
—  has  appeared  to  me  perfectly  correct.  It  is 
the  province  of  the  jury  to  decide  whether  the 
words  complained  of  were  libelous  or  not.and 
the  understanding  or  opinion  of  witnesses  as 
to  the  force  and  effect  of  those  words,  cannot 
be  the  subject  of  evidence.  If  one  witness  is 
permitted  to  state  to  the  jury  his  construction 
of  the  words  charged  as  libelous,  another  may 
be  called  who  may  put  a  very  different  con- 
struction on  the  same  wftrds,  and  so  on  with 
any  number  of  witnesses ;  which,  instead  of 
determining  any  point  of  fact,  would  only  tend 
to  a  confusion  of  ideas,  embarrassing,  instead 
of  informing  or  enlightening  the  minds  of  the 
jury.  In  Gibson  v.  Williams,  4  Wend.,  320, it 
*was  held  that  the  understanding  or  [*569 
opinion  of  witnesses  is  not  received  in  evidence, 
except  in  matters  of  science,  and  a  few  spe- 
cial cases  resting  upon  peculiar  circumstances. 
It  is  the  business  of  witnesses  to  state  facts, 
and  the  province  of  the  jury,  under  the  di- 
rection of  the  court,  to  draw  the  necessary  in- 
ferences and  conclusions.  There  would  be  as 
much  propriety,  in  my  view,  to  permit  a  wit- 
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ness  to  enter  into  a  detail  of  his  reasons  for 
the  opinion  he  had  formed,  as  to  permit  him 
to  explain  his  understanding  of  the  article  con- 
taining the  expressions  charged  as  libelous. 
The  former,!  presume, would  not  be  contend- 
ed for  in  any  case,  neither  ought  the  latter  to 
be  allowed.  I  have  come  to  the  conclusion, 
therefore,  that  the  judgment  of  the  Supreme 
Court  is  correct,  and  ought  to  be  affirmed. 

It  being  the  unanimous  opinion  of  the  Court 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed,  it  was  affirmed  accordingly. 

Cited  in— 12  Wend.,  22 ;  13  Barb.,  224 ;  32  Barb..  321; 
11  Mich.,  28 ;  24  Wis.,  188 ;  8  Kan.,  429. 


CRAM  «.  HENDRICKS. 

Negotiable  Paper —  Transfer  of— Buying  Notes — 
Usury — Measure  of  Recovery — Different  Lia- 
bility of  Maker  and  Indorser —  What  Consti- 
tutes Usury. 

The  transfer  by  the  payee  of  a  valid  available  note, 
upon  which,  when  due,  he  might  have  maintained 
an  action  against  the  maker.and  which  he  parts  with 
at  a  discount  beyond  the  legal  rate  of  interest,  is 
not  an  usurious  transaction,  although  the  payee  on 
such  transfer  indorses  the  note  ;  and  on  non-pay- 
ment by  the  maker,  the  indorsee  may  maintain  an 
action  against  the  indorser. 

The  sum  which  the  indorsee  in  such  case  is  enti- 
tled to  recover  of  the  indorser,  is  the  amount  of 
the  advance  made  by  him,  together  with  the  inter- 
est thereof;  such,  under  the  settled  law  of  the  land, 
being  the  extent  of  the  obligation  of  the  indorser 
in  cases  of  this  kind  ;  in  an  action  against  the  mak- 
er the  indorser  is  entitled  to  the  whole  amount  of 
the  note. 

It  seems,  however,  that  such  transfer  is  inquira- 
ble  into,  that  is,  whether  it  be  a  bona  fide  sale  of  the 
note,  or  merely  a  device  to  evade  the  Statute  of 
Usury,  and  the  question  may  be  submitted  to  a  jury, 
where  there  are  circumstances  independent  of  the 
mere  transfer  to  excite  suspicion  of  an  intent  to 
evade  the  statute. 

N.  B.  In  support  of  the  principal  propositions 
above  expressed,  opinions  were  delivered  by  Sena- 
tors Allen,  Beardsley  and  Maynard.  Contra.  The 
Chancellor  and  Senator  Sherman. 

Citations— 13  Johns.,  40,  52 ;  15  Johns.,  34.  44, 57  ;  1 
Bsp.,  260,  261,  274 ;  1  East.  92  ;  Doug.,  736,  740 ;  Ord. 
Us.,  103  a;  1  Saund.,  295,  n.  ];  8  T.  R.,  391 ;  3  Esp.,  22, 
210  ;  1  Holt,  256  ;  19  Johns.,  508  ;  1  Stark.,  385  ;  Chit. 
Bills,  65, 105,  692;  Com.  Us..  175;  1  Rose  Gas.,  23;  Poth. 
Traite  du  Control  de  Vente,  torn  2,  pt.  6,  ch.  4,  Art.  6, 
sec.  1 ;  4  Price,  50  ;  2  Barn.  &  Aid.,  489,  589 ;  58  Geo., 
3,  ch.  93 ;  2  Evans  St.,  262,  No.  6 ;  1  M.  &  M.,  80, 121 ; 
Man.  &  Ry..  204;  1  Pet.,  37;  2  Hawk..  411:  1  Bay.,  486: 
2  McCord,  L.  R.,  173, 175 ;  3  McCord,  L.  R.,  270,  365  ; 

4  McCord,  L.  R.,  402;  Harper  L.  R.,  82 ;   4  Harris  & 

NOTE.— Usury—  Security  valid  in  its  inception,  not 
affected  by  subsequent  usurious  agreement.  See  Bush 
v.  Livingston,  2  Cai.  Cas.,  66,  note. 

Accommodation  paper  discounted  at  a  sum  greater 
that  legal  interest,  is  usurious.  See  Powell  v.  Waters, 
8  Cow..  669,  note. 

See,  generally,  on  question  of  usury,  Stewart  v. 
Eden,  2  Cai.,  150.  What  constitutes.Coulon  v.  Green, 
2  Cai.,  153,  note.  "Commissions,"  Dunham  v.  Gould, 
16  Johns..  367,  note.  Renewal  does  not  purge,  Tut- 
hill  v.  Davis,  20  Johns.,  285,  note.  See,  also,  Swart- 
wout  v.  Payne,  19  Johns.,  294,  note ;  Van  Schaick  v. 
Edwards,  2  Johns.  Cas.,  355,  note;  Clark  v.  Loomis, 

5  Duer,  468 ;  Eastman  v.  Shaw,  65  N.  Y.,  522 ;  Hall  v. 
Wilson,  16  Barb.,  548 ;  Munn  v.  Commission  Co.,  15 
Johns..  53 ;  Van  Schaack  v.  Stafford,  12  Pick..  565 ; 
Simpson  v.  Fullenweider,  12  Ired.  Law.  335 :  Belden 
v.  Lamb,  17  Conn.,   452;    Holernan  v.  Hobson,  8 
Humph.,  129;  Catlin  v.  Gunter.  6  Kern.,  368 :  Flem- 
ing v.  Mulligan,  2  MeCord,  173.    And  see.  Cowles  v. 
McVicker,  3  Wia.,731;  Newman  v.  Williams.  29  Miss., 
222;  Freeman  v.  Britton,  2  Har.,  209;    Nichols  v. 
Pierson,  7  Pet.,  109.    See,  also,  Barretto  v.  Snowden, 
5  Cow.,  181,  note. 
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J.,  507;  Hardin,  81;  5  Rand..  333;  4  Mass.,  156,  159, 
162 ;  3  Pick.,  184, 185, 187  ;  4  Maule  &  S.,  192;  1  Madd.^ 
112 ;  2  Conn.,  174, 175  ;  1  Batty,  273 ;  1  Taml.,  250 ;  » 
Wend.,  62;  7  Cow.,  290;  Laws  of  1829, 173,  sec.  33  ; 
Dow.  &  R.,  116 ;  17  Ves.,  46 ;  2  Barn.  &  C.,  273;  1  Bro. 
Civ.  &.  Adm.  Law.  376 ;  Inst.  Law  of  Spain,  283;  Van 
Der  Linden's  Inst.,  318,  sec.  3 ;  1  Bell  Com.,  308  ; 
Staunt.  Law  of  China,  158 ;  1  Gladwin's  Aycen  Ack- 
bery,  471 ;  1  Str.  Hindu  Law,  297  ;  1  Ala.,  209,  212 :  4 
East,  57 ;  7  Johns.,  361 ;  8  Cow.,  398,  669 ;  4  Conn.,  153: 
3  Martyn,  190, 191 ;  3  Johns  Cas.,  66 ;  3  Halst.,  130 ;  1 
Moody  &  M.,  121;  2  Hawks,  411:  3  Cow.,  284,  285 :  3 
Com.  Law,  98 ;  2  Bay,  23 :  2  Johns.  Cas.,  60, 66, 206  ;  1 
R.  S.,  72,  772.  sec.  5 :  1  R.  L.,  1813,  p.  64 ;  2  Cow.,  712;  4 
Pet.,  205:  Cowp.,114;  Str..  1243:  7  Cow.,  361;  Esp.AT. 
P.,  74;  1  Dall.,  216;  2  Dall.,92;  16  Johns.,367;  1  Greenl., 
167 ;  7  Martyn,  408 ;  2  Hen.  &  Munf .,  14. 

TERROR  from  the  Supreme  Court.  Hen- 
-Ej  dricks,  as  indorsee,  sued  Cram,  as  the  iu- 
dorser,  of  two  promissory  notes,  made  by  one 
*Gomez.  The  notes  amounted,  to-  [*57O 
gether,  to  upwards  of  $3,000 ;  were  given  in 
Sep.,  1825,  payable  4  months  after  date.  The 
consideration  of  the  notes  was  rum  sold  by 
Cram  to  Gomez.  About  3  months  before  the 
notes  came  to  maturity,  Cram,  the  payee,  em- 
ployed a  broker  to  raise  money  for  him  upon 
the  notes,  and  delivered  them  to  him,  indorsed 
in  blank.  The  broker  applied  to  Hendricks, 
the  father-in-law  of  the  maker,  to  discount  the 
notes,  who  cashed  them,  charging  a  discount 
of  one  per  cent,  per  month  for  the  time  they 
had  to  run  ;  the  discount  on  the  two  notes 
amounted  to  $90.22.  Hendricks  was  informed 
at  the  time  that  the  notes  belonged  to  Cram, 
and  that  they  were  to  be  discounted  for  his 
benefit.  The  notes,  when  due,  not  being  paid 
by  Gomez,  were  protested,  and  notice  of  non- 
payment given  to  Cram,  who  was- sued  as  the 
indorser  of  the  notes.  The  jury  who  tried  the 
cause,  were  instructed  by  the  circuit  judge 
that  the  plaintiff  was  entitled  to  a  verdict  for 
the  amount  actually  advanced  by  him,  with 
lawful  interest  thereon  from  the  time  of  the 
advance.  The  jury  found  accordingly.  The 
defendant  excepted  to  the  direction  given  by 
the  judge,  and  applied  to  the  Supreme  Court 
for  a  new  trial  ;  the  application  was  denied, 
and  judgment  was  rendered  for  the  plaintiff. 
Whereupon  the  defendant  sued  out  a  writ  of 
error. 

The  following  is  the  opinion  which  was  de- 
livered in  the  Supreme  Court : 

By  the  Court,  Sutherland,  J.  It  is  admit- 
ted that  the  notes  in  question  were  given  by 
Gomez  to  Cram  for  a  quantity  of  rum  sold  by 
Cram  to  him,  and  that  in  the  hands  of  Cram, 
the  payee  (before  they  were  discounted  by  the 
plaintiff),  they  were  perfect  and  available 
notes,  upon  which  he  might  have  maintained 
an  action  against  Gomez,  the  maker.  The 
question  then  is,  whether  the  discounting  of 
these  notes  by  the  plaintiff,  thus  available  in 
the  hands  of  the  payee,  at  a  higher  premium 
than  the  legal  rate  of  interest,  was  an  usurious 
transaction,  which  avoided  the  notes,  or  wheth- 
er it  was  the  mere  purchase  of  valid  pre-exist- 
ing securities.  The  cases  of  Braman  v.  Hess, 
13  Johns.,  52,  and  Munn  v.  Commission  Co., 
*15  Johns.,  44,  are  entirely  decisive  [*571 
upon  this  question. 

In  the  first  case  the  action  was  brought  upon 
a  note  drawn  by  one  Williams,  in  favor  of 
Hess,  the  defendant,  and  by  him  indorsed  to 
Braman,  the  plaintiff.  The  defendant  offered 
to  show  upon  the  trial,  in  mitigation  of  dam- 
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ages,  that  the  transfer  of  the  note  by  the  in- 
dorser  to  the  indorsee,  was  made  on  a  discount 
of  $90.  This  evidence  was  rejected  at  Nisi 
Priits.  But  upon  a  motion  for  a  new  trial,  it 
was  held  that  it  was  competent  in  an  action  by 
the  payee  against  the  drawer,  and  by  the  in- 
dorsee against  his  immediate  indorser,  to  show 
what  was  the  real  consideration  passing  be- 
tween them,  and  that  the  plaintiff  could  recov- 
er no  more  than  he  had  actually  paid  for  the 
note.  The  court  say,  that  if  this  suit  was  by 
the  indorsee,  against  the  maker  of  the  note,  it 
would  not  be  in  his  mouth  to  say  the  plaintiff 
purchased  it  at  a  discount.  But  the  defendant 
being  the  immediate  indorser  of  the  plaintiff, 
the  proof  offered  that  the  note  was  purchased 
for  $90  under  the  face  of  it  should  have  been 
admitted.  It  was  not  even  suggested  in  that 
case  that  the  transaction  was  liable  to  the  im- 
putation of  usury,  and  the  observation  of  the 
court,  that  if  the  suit  had  been  against  the 
maker,  he  could  not  have  availed  himself  of 
the  fact  that  the  note  hafl  been  purchased  at  a 
discount.shows  conclusively,  that  in  their  opin- 
ion, there  could  be  no  usury  in  the  purchase  of 
a  pre-existing  valid  security. 

But  in  the  subsequent  case  of  Munn  v.  Com- 
mission Co.,  this  precise  question  arose,  was 
very  fully  discussed  by  able  counsel,  and  was 
deliberately  considered  and  decided  by  the 
court.  That  was  an  action  of  assumpsii,  brought 
by  the  plaintiff,  as  indorsee,  against  the  defend- 
ants, as  acceptors  of  a  bill  of  exchange;  it  was 
indorsed  to  the  plaintiff  by  Oliver  Ruggles,the 
payee  of  the  bill,  at  a  discount  greater  than  the 
legal  rate  of  interest,  and  it  was  contended  that 
this  was  an  usurious  transaction,  and  avoided 
the  bill.  The  only  doubt  which  the  court  en- 
tertained upon  this  point  was,  whether  the  bill 
was  available  in  the  hands  of  Oliver  Ruggles, 
the  payee,  and  whether  he  could  have  main- 
tained a  suit  upon  it.  Judge  Spencer,  in  deliv- 
ering the  opinion  of  the  court,  says,  upon  a 
more  careful  examination  of  the  case,  we  see 
572*J*no  reason  to  doubt  that  the  bill,  whilst 
in  the  hands  of  Oliver  Ruggles,  and  before  it 
was  discounted  by  the  plaintiff  at  a  higher  rate 
than  the  legal  interest, was  a  perfect  and  avail- 
able bill,  and  that  When  it  became  due  he  could 
have  maintained  an  action  upon  it,  either 
against  the  defendant,  or  Herman  Ruggles,  the 
drawer.  This,  he  continues,  appears  to  the 
court  to  be  the  true  test  in  distinguishing  be- 
tween a  case  where  the  discount  of  a  bill  at  a 
higher  premium  than  the  legal  rate  of  interest, 
will  render  the  transaction  legal  by  consider- 
ing it  the  purchase  of  a  bill  already  perfect  and 
available  to  the  party  holding  it,  and  where  it 
will  be  illegal  as  an  usurious  loan  of  money. 

The  principle  is  too  well  settled  to  be  ques- 
tioned, that  a  bill  free  from  usury  in  its  con- 
coction may  be  sold  at  a  discount ;  because,  as 
it  was  free  from  usury  between  the  original 
parties  to  it,  no  subsequent  transaction  with 
another  person  can,  as  it  respects  those  parties, 
invalidate  it.  Had  it  appeared  that  Oliver  Rug- 
gles had  no  interest  in  the  bill,  but  had  mere- 
ly lent  his  name  for  the  accommodation  of  Her- 
man Ruggles,  the  plaintiff's  purchase  of  the  bill 
would  have  been  usurious,  and  he  could  not 
have  recovered  upon  it,  because  until  such  pur- 
chase the  bill  would  have  been  mere  waste  pa- 
per, and  it  would  have  had  no  existence,  or 
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been  available,  until  the  plaintiff  acquired  the 
title,  and  that  title,  being  contaminated,  and  in- 
fecting the  bill, would  be  invalid  as  against  all 
the  parlies  to  it.  This  doctrine  is  fully  sustained 
by  the  English*  authorities,  Wiffln  v.  Roberts,  1 
Esp.,  261;  Daniel  v.  Cartony,  1  Id.,  274  ;  Parr 
v.  Bliason,  1  East,  92;  Lowe  v.  WaUor,  Doug., 
736;  Ferral  v.  Shaen,  1  Saund.,  295,  n.  l.where 
the  principle  is  considered,  and  the  cases  are 
collected;  see  also,  Ord,  Usury,  103 a;  8 T.  R., 
391;  3  Esp.,  22;  1  Holt,  256;  Jones  v.  Davinon, 
n.,  sees.  4,  6. 

The  doctrine  contended  for  by  the  counsel 
for  the  defendant,  that  wherever  the  party  as- 
signing the  note  remains  liable  it  is  not  a  sale 
of  the  security  but  a  loan,  is  fully  disposed  of 
by  the  cases  in  this  court  to  which  I  have  ad- 
verted. In  Braman  v.  Hess,  the  suit  was  by  the 
indorsee  against  the  indorser,  who  transferred 
the  note.  In  Munnv.  Commission  Co.,  15  Johns.. 
Oliver  Ruggles  indorsed  the  bill  *when  [*573 
he  sold  or  transferred  it  to  the  plaintiff,  and 
stood  in  the  same  relation  to  him  as  Hess  did 
to  Braman,  in  the  previous  case,  and  was,  un- 
questionably, equally  responsible  as  indorser. 

The  case  of  Lowes  v.  Mazzaredo,  1  Stark., 
385,  also  cited  in  Chit.,  Bills,  105,  Phil.  ed.  of 
1831,  is  the  only  one  to  be  found  in  which  a 
different  doctrine  has  been  held.  It  was  in  that 
case  decided  that  if  the  payee  of  a  bill  of  ex- 
change indorses  it  upon  an  usurious  contract, 
a  bona  fide  holder  cannot  afterwards  recover 
upon  it  against  the  acceptor.  My  researches 
have  not  enabled  me  to  discover  that  that  case 
has  ever  been  recognized  or  followed  in  En- 
gland. But  whatever  may  be  its  authority  in 
Westminster  Hall,  it  cannot  authorize  a  depart- 
ure in  this  court  from  what  has  been  declared 
in  repeated  adjudications  to  be  the  established 
law  on  this  subject. 

Motion  for  new  trial  denied. 

The  writ  of  error  was  argued  in  this  court 
in  the  summer  of  1830.  by  Mr.  C.  Baldwin,  for 
the  plaintiff  in  error,  and  by  Mr.  B.  Haiglit,  for 
the  defendant  in  error.  In  December  of  that 
year,  the  cause  was  called  up  for  decision,  and 
on  the  members  of  the  court  expressing  their 
opinions,  the  vote  stood  for  reversal  9,  and  for 
affirmance  8.  There  not  being  a  concurrence 
of  opinion  of  10  members  ( the  number  neces- 
sary to  a  decision  of  a  case  in  this  court),  a  re- 
argument  was  ordered.  In  the  summer  of  1831, 
the  cause  was  again  argued  by  Messrs.  C.  Bald- 
win and  B.  F.  Butler,  for  the  plaintiff  in  error, 
and  by  Messrs.  B.  Haight  and  A.  Van  Vechten, 
for  the  defendant  in  error.  An  analysis  of  the 
arguments  of  counsel  is  not  attempted,  as  the 
principles  advanced,  and  the  cases  cited  and 
commented  upon;  are  very  fully  considered  in 
the  opinions  delivered  by  the  members  of  the 
court  in  pronouncing  judgment;  the  Chancellor 
and  Senator  Sherman  delivering  opinions  for 
reversal,  and  Senators  Allen,  Beardsley  and 
Maynard  delivering  opinions  in  affirmance  of 
the  judgment  of  the  Supreme  Court. 

The  following  are  the  opinions: 

By  the  Chancellor.  The  facts  in  this  case 
are  few  and  simple  ;  but  the  questions  of  law 
arising  out  of  those  facts  are  of  sufficient  im- 
portance to  require  the  most  deliberate  exami- 
nation *of  every  member  of  this  court.  [*574 
The  same  questions  have  already  brought  into 
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exercise  the  highest  judicial  talents  of  this 
country  and  of  England. 

•Cram,  the  plaintiff  in  error,  held  two  promis- 
sory notes  against  Gomez,  taken  in  the  usual 
course  of  business,  payable  to 'his  order  at  4 
months.  A  few  days  after  the  date  of  these 
notes,  the  payee  indorsed  and  delivered  them 
to  his  agent,  a  broker,  to  raise  money  thereon. 
The  broker  called  on  Hendricks,  the  defendant 
in  error, who  was  the  father-in-law  of  the  draw- 
er, and  requested  him  to  discount  the  notes, 
informing  him  at  the  same  time  that  they  be- 
longed to  Cram,  and  that  they  were  offered  for 
discount  for  his  benefit.  Hendricks  discounted 
them,  and  gave  his  check  for  the  amount,  re- 
taining to  himself  a  premium  at  the  rate  of  12 
per  cent,  per  annum,  for  the  time  the  notes 
had  to  run.  This  suit  was  brought  by  Hen- 
dricks against  Cram  as  indorser,  the  notes  hav- 
ing been  protested  for  non-payment  by  the 
drawer.  The  court  below  decided  that  the 
transfer  of  the  notes  was  not  usurious,  as  be- 
tween the  indorser  and  indorsee,  and  that  the 
latter  had  a  right  to  recover  the  amount  actu- 
ally paid  by  him  for  the  notes, with  legal  inter- 
est thereon. 

If  the  understanding  of  the  parties  was  that 
Hendricks  should  loan  to  Cram  a  sum  of  money 
on  the  credit  of  these  two  notes,  to  be  refunded 
out  of  the  proceeds  thereof  when  they  became 
due,  with  legal  interest  only,  and  that  he  should 
account  to  the  indorser  for  the  surplus,  if  any, 
which  should  be  received  from  the  drawer, 
there  could  be  no  pretense  of  usury.  The  judg- 
ment of  the  court  below,  in  that  case,  would, 
unquestionably,  have  been  correct.  This  is 
probably  what  was  meant  by  Ld.  Kenyon  in 
Wiffen  v.  Roberts,  1  Esp.,  261,  where  he  says: 
"The  indorsee,  who  has  only  paid  part  of  the 
amount  to  the  indorser,  may  recover  the  whole 
of  the  acceptor,  and  will  be  the  holder  of  the 
surplus  for  the  use  of  the  indorser."  On  the 
other  hand,  where  a  note,  valid  in  its  concoc- 
tion, and  which  might  be  collected  by  the  vend- 
or from  any  of  the  previous  parties,  is  bona 
fide  sold  at  a  discount,  without  any  guaranty 
of  payment  on  his  part,  if  the  transaction  is 
not  in  fact  intended  as  a  mere  cover  for  usury, 
the  purchaser  may  recover  the  whole  amount 
against  the  previous  parties  for  his  own  use  ; 
575*]  *but  in  that  case  he  has  no  right  to 
resort  to  the  vendor  to  recover  back  the  pur- 
chase money,  if  the  persons  on  whose  credit  he 
purchased  the  note  fail.  Even  where  the  vend- 
or puts  his  name  upon  the  note  for  the  mere 
purpose  of  transferring  the  legal  interest  there- 
in to  the  purchaser,  if  the  transaction  is  a  real 
sale,  and  without  any  intention  on  the  part  of 
either  that  the  vendor  should  guarantee  the  re 
payment  of  the  money,  it  perhaps  could  not 
constitute  a  case  of  usury,  although  the  in- 
dorsement were  in  blank,  the  transaction  being 
satisfactorily  explained  ;  but  certainly  the  pur- 
chaser, under  such  circumstances,  would  have 
no  equitable  right  to  recover  anything  against 
the  vendor  on  his  indorsement.  If  this  is  a 
case  of  the  latter  description,  the  question  of 
usury  may  not  arise  ;  but  it  is  equally  decisive 
against  the  claim  of  the  defendant  in  error  to 
recover  against  the  indorser,  although  it  leaves 
Hendricks  perfectly  free  to  collect  the  note  of 
the  drawer,  notwithstanding  he  is  obliged  to 
collect  through  that  indorsement.  If  such  was 
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the  intention  of  the  parties,  the  holder  has  a 
right  to  fill  up  the  blank  indorsement,  without 
resort  to  the  indorser.  This  would,  of  course, 
obviate  all  objection  to  a  recovery  through 
such  indorsement.  The  question  then  presents 
itself,  can  a  party  purchase  a  note,  valid  in  the 
hands  of  a  vendor,  at  a  discount  or  premium 
beyond  the  legal  rate  of  interest,  and  at  the 
same  time  take  from  the  seller  a  guaranty  of 
the  payment  of  the  full  amount  of  the  note, 
or  of  the  purchase  money  advanced,  and  legal 
interest  thereon,  without  violating  the  laws 
against  usury?  It  will  be  seen  that  this  does 
not  embrace  the  question  whether  the  maker 
can  object  that  the  transfer  of  the  note  was  usu- 
rious in  a  suit  brought  against  him  by  the  in- 
dorsee, or  by  a  subsequent  holder  ;  that  point 
only  arises  incidentally  in  this  cause,  although 
it  has  been  fully  discussed,  the  plaintiff  in  er- 
ror insisting  that  he  is  legally  entitled  to  the 
note,  and  that  Hendricks  has  no  right  to  col- 
lect it  even  of  the  drawer.  Some  judges  have 
considered  this  last  question  as  necessarily  em- 
braced in  the  first ;  and  most  of  the  cases  to 
which  I  shall  have  occasion  to  refer,  were  eith- 
er argued  or  decided  on  that  supposition. 

*The  earliest  case  I  have  been  able  [*576 
to  find,  in  which  this  question  has  arisen,  is 
that  of  Massa  v.  Dauling,  very  loosely  reported 
by  Strange,  and  not  to  be  found  in  any  of  the 
contemporary  reports.  2  Str.,  1243.  That  was 
an  issue  out  of  chancery,  in  a  case  of  bank- 
ruptcy, to  ascertain  the  legal  liability  of  the  in- 
dorser of  two  notes.  It  is  stated  to  have  been 
a  suit  against  the  indorsee  ;  but  that  is  evident- 
ly a  mistake  or  typographical  error.  The  first 
note  was  discounted  at  the  rate  of  12  per  cent., 
and  when  it  became  due,  another  note  was 
given  for  the  same  amount  for  three  months 
longer,  at  the  same  rate.  It  was  insisted  this 
was  not  usury,  but  a  purchase  of  the  notes. 
Ch.  J.  Lee  held  it  was  usury,  but  submitted  it 
to  the  jury  to  say  whether  it  was  to  be  deemed 
a  purchase  or  a  loan,  and  they  found  it  to  be 
the  latter.  It  is  impossible  to  ascertain  pre- 
cisely what  were  the  facts  in  that  case  ;  but  so 
far  as  its  principles  can  be  ascertained,  it  seems 
to  be  a  decision  that  the  person  who  transfers 
a  valid  note  on  an  usurious  agreement,  is  not 
liable  on  his  indorsement.  The  first  note  was 
of  that  description  ;  and  although  the  second 
one,  which  extended  the  time,  was  clearly  void 
for  usury,  that  did  not  make  the  first  void,  un- 
less the  original  transfer  was  also  usurious.  In 
that  case  the  suit  was  on  both  notes  ;  both  were 
declared  void,  and  the  defendant  had  a  verdict. 
In  the  case  of  Parr  v.  Eliason,  1  East,  92,  the 
legal  owner  of  a  bill  of  exchange  transferred 
it,  at  a  small  discount  beyond  the  legal  rate,  as 
an  acceptance  at  3  months  was  taken  in  pay- 
ment instead  of  cash,  and  he  indorsed  the  bill 
to  the  purchaser,  from  whom  it  passed  into 
the  hands  of  a  bona  fide  holder.  The  seller 
afterwards  brought  trover  for  the  bill,  and  it 
seemed  to  be  admitted  by  the  counsel  and  the 
court  that  the  transaction  was  usurious  ;  and 
so,  as  appears  from  the  note  of  the  reporter, 
he  understood  the  case.  But  the  court  decided 
that  the  vendor  could  not  sustain  an  action  of 
trover  to  recover  it  back  from  a  subsequent 
bona  fide  holder.  In  the  case  of  Lowes  v.  Maz- 
zaredo,  Com.,  Usury,  175.L.  Ellenborough  says 
he  was  counsel  in  the  case  of  Parr  v.  Eliason, 
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and  that  there  was  a  great  conflict  of  opinion 
on  the  subject  at  the  time  of  that  decision  ; 
but  it  was  not  on  the  question  whether  the 
transfer  of  the  bill  was  or  was  not  usurious — 
577*]  as  to  that  there  seems  *to  have  been 
no  doubt.  The  difference  of  opinion  was  upon 
the  point  whether  a  subsequent  bonafide  hold- 
er was  not  bound  to  deliver  it  back  to  the  sel- 
ler, and  whether  the  latter  could  not  recover 
it  back  in  an  action  of  trover,  without  paying 
or  offering  to  refund  what  he  had  actually  re- 
ceived on  the  sale. 

In  the  case  Ex  parU  Isbester,  which  came  be- 
fore Ld.  Eldon  in  1810,  1  Rose  Gas.,  23,  the 
Lord  Chancellor  recognized  the  distinction  be- 
tween the  mere  discounting  of  a  bill,  with  the 
indorsement  of  the  person  to  whom  the  money 
is  advanced,  and  a  sale  of  the  same  instrument 
by  a  transfer  thereof,  without  guarantying  the 
payment  by  an  indorsement.  The  same  dis- 
tinction is  recognized  and  enforced  more  at 
length  by  Pothier,  in  the  treatise  on  Contract 
of  Sale,  referred  to  on  »the  argument  of  this 
cause.  In  discussing  the  question  whether  it 
is  lawful  to  buy  a  debt  against  a  third  person 
for  less  than  the  amount  due  thereon.  Pothier, 
Traite  du  Contrat  de  Vente,  torn  2,  pt.  6,  ch.  4, 
art.  6,  sec.  1,  this  distinguished  juris  consult 
says,  there  is  no  objection  to  such  a  purchase, 
either  in  law  or  in  conscience,  provided  the 
solvency  of  the  debtor  is  doubtful;  and  there 
is  no  contract  on  the  part  of  the  seller  to  guar- 
antee the  solvency  of  the  debtor.  He  also  ad- 
mits that  the  sale  would  be  legal  although  the 
debtor  was  known  to  be  perfectly  solvent,  if 
the  vendor  did  not  guarantee  the  payment. 
But  he  insists  that  in  foro  conscientm,  the  pur- 
chaser ought  not  to  be  permitted  to  avail  him- 
self of  the  seller's  necessities,  to  obtain  the  debt 
for  less  than  its  real  value.  He  also  says,  if 
the  vendor  of  the  debt  becomes  responsible 
that  it  shall  be  paid,  in  that  case  the  purchaser 
cannot  be  permitted,  either  in  conscience  or 
in  law,  to  buy  the  debt  for  less  than  the  amount 
due  thereon  ;  that  such  a  purchase  is  unlawful 
as  a  loan  upon  usury  ;  for  if  I  sell  to  you  for 
900  livres  a  debt  of  1,000,  which  I  engage  to 
pay  myself  if  the  debtor  dctes  not,  it  evidently 
is  the  same  thing  as  if  you  lend  me  900  livres 
upon  my  engagement  to  return  you  1,000  at 
the  end  of  a  certain  time.1 
578*]  *In  Lowes  v.  Mazzaredo,  1  Stark., 
385,  the  bill  was  discounted  by  Bloxom  for  the 
holder,  and  upon  his  indorsement ;  deducting 
a  half  per  cent,  commission  and  5  per  cent, 
premium  for  the  2  months  the  bill  had  to  run. 
The  bill  was  afterwards  transferred  to  a  bona 
fide  holder.  In  a  suit  by  him  against  the  ac- 
ceptor the  court  decided  that  the  transfer  to 
Bloxom  was  usurious ;  and  that  the  acceptor 
could  set  up  that  defense  against  the  holder, 
because  the  latter  was  obliged  to  make  title  to 
the  bill  through  this  usurious  indorsement. 
The  same  principle  was  shortly  afterwards  rec- 

1— Lorsque  le  vendeur  d'une  creance  la  garantit 
bien  payable,  elle  ne  peut  en  cecas,  dans  le  for  in- 
terieur  ni  dans  le  for  exterieur,  etre  licitement  ach- 
etee  pour  un  prix  moindre  que  la  somrae  due ;  un 
tel  achat  ne  dolt  pas  6tre  plus  licite  qu'un  pre't  usu- 
raire ;  car  lorsque  je  vous  vends  pour  neur  cents 
livres  une  creance  de  raille  livres,  que  je  m'enjfasre 
d'acquitter  moimeme,  si  le  debiteur  ne  la  paie  pas, 
il  est  evident  que  c'est  la  mfime  chose,  que  si  vous 
me  pretiez  neuf  cents  livres,  d  la  charge  de  vous  en 
rendre  mi  I  If  av  bout  d'un  certain  temps. 
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ognized  and  again  acted  upon  by  the  Court  of 
Exchequer,  in  the  case  of  King  v.  Ridge,  4 
Price,  50  ;  and  by  the  Court  of  K.  B.  in  Chap- 
man v.  Black,  2  Barn.  &  Aid.,  589.  It  may, 
therefore,  be  "considered  as  settled  law  in  En- 
gland. The  Act  of  June,  1818.  58  Geo.  IIL.ch. 
93  ;  2  Evans,  Stat. ,  262,  No.  6,  has  destroyed 
the  effect  of  these  decisions  as  to  bonafide  hold- 
ers of  bills  or  notes.  It  also  protects  the  holder 
against  usury  in  the  original  concoction  of  the 
instrument,  of  which  he  had  not  notice  at  the 
time  of  the  assignment ;  but  even  that  Act 
would  not  extend  to  the  case  now  under  con- 
sideration, for  it  has  been  decided  that  if  there 
has  been  any  usury,  either  between  the  origi- 
nal parties  to  the  note  or  in  any  subsequent 
transfer  thereof,  the  holder,  to  bring  himself 
within  the  provisions  of  that  act,  must  show, 
affirmatively,  that  he  is  a  bonafide  holder,  and 
he  must  also  have  received  the  note  without 
any  notice  of  such  usury.  Wyatt  v.  Campbell, 
1  Moody  &  Malk. ,  80  ;  Meagre  v.  Simmons,  Id. , 
121  ;  and  see  1  Man.  &  Ry.,  204. 

In  the  recent  case  of  Gaither  v.  Far.  &  Mech. 
Bk.  of  Georgetown,  1  Pet.,  37,  the  Supreme 
Court  of  the  U.  S.  decided  that  the  indorse- 
ment and  transfer  of  a  note  was  usurious,  al- 
though it  was  a  valid  note  as  between  the  payee 
and  the  maker.  That  the  note  having  been 
transferred  as  a  collateral  security  on  an  usuri- 
ous discount  of  other  notes,  the  holder  could 
not  recover  it  against  the  maker,  and  that  the 
indorsement  was  ineffectual  for  the  purpose 
*even  of  transferring  an  interest  in  [*570 
the  note ;  that  it  was  a  void  act. 

The  case  of  Ruffln  v.  Armstrong,  2  Hawk., 
411,  was  a  suit  by  the  purchaser  against  the 
seller,  on  his  indorsement.  It  was  like  the  pres- 
ent case,  with  the  exception  that  the  person  to 
whom  the  payee  intrusted  the  note  for  sale,  had 
in  that  case  express  directions  not  to  inform  the 
purchaser  to  whom  the  note  belonged,  but  to 
dispose  of  it  as  his  own,  and  the  Supreme  Court 
of  N.C.  decided  that  the  sale  at  a  discount,even 
under  these  circumstances,  was  usurious,  and 
that  the  defendant  was  not  liable  on  his  in- 
dorsement. There  the  court  do  not  question 
the  principle  that  a  bond  or  note  may  be  fairly 
sold  at  a  price  far  below  its  nominal  amount ;. 
but  they  say  it  is  the  substance  of  the  transac- 
tion which  must  determine  whether  it  was  a 
purchase  or  a  mere  loan  or  advance  of  money, 
whatever  it  may  be  called  by  the  parties.  That 
by  adding  his  indorsement,  the  defendant  un- 
dertook on  his  part  to  repay  the  money  ad- 
vanced in  the  event  of  the  obligor's  delin- 
quency ;  and  that  the  unequivocal  characteristic 
of  a  loan  is  that  the  borrower  is  at  all  events 
liable  for  the  repayment  of  the  money. 

In  Folz  v.Mey,  1  Bay,  486,  the  Superior  Court 
of  C.  P.  in  S.C.  seem  to  take  it  for  granted  that 
a  sale  of  a  note  at  a  discount,  with  the  indorse- 
ment of  the  seller  thereon, is  as  to  him  usurious, 
although  it  was  an  effective  note  in  his  hands. 
But  they  decided  that  in  a  suit  by  a  subsequent 
bona  fide  holder  against  the  maker,  the  latter 
could  not  set  up  the  usury  between  the  inter- 
mediate parties  to  defeat  the  action,  although 
the  plaintiff  was  obliged  to  claim  through  the 
usurious  indorsement.  And  a  similar  decision 
has  much  more  recently  been  made  by  the  newly 
organized  Court  of  Appeals  in  that  State, in  the 
case  of  Johnson  v.  King,  3  McCord,  L.R.,  365; 
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see  also  the  opinion  of  Judge  Nott,  in  Brown  v. 
Fausset,  Harper,  L.  R.,  82;  and  of  Judge  Col- 
cock,  in  Fleming  v.  Mulligan,  2  McCord,  L.R., 
175;  and  of  Johnson,  J.,  in  Harickv.  Jones,  4 
Id.,  402. 

In  Burt  v.  Gwinn,  4  Harr.,  &  J.,  507,  the 
Court  of  Appeals  in  Md.,  decided  that  where  a 
note  was  bona  fide  in  its  origin,  an  innocent 
holdery  without  notice,  might  recover  thereon, 
although  it  had  been  subsequently  transferred 
58O*]upon  an  *usurious  consideration.  And  in 
Ky.,  where  sealed  notes  are  negotiable  by  as- 
signment, it  has  been  settled  that  the  assignee 
may  recover  against  the  maker,  although  the 
note  has  been  assigned  on  an  usurious  consid- 
eration. There,  the  party  originally  liable  for 
the  payment  of  the  note  or  bond,  cannot  take 
advantage  of  the  usury  as  between  the  assignor 
and  the  assignee.  Little  v.  Hord,  Hardin,  81. 

In  the  case  of  Whitworth  v.  Adams,  which 
came  before  the  Court  of  Appeals  in  Va.,  in 
1827;  5  Rand.,  333,  a  note  indorsed  in  blank  was 
put  into  the  hands  of  a  broker  to  raise  money 
thereon.  It  was  sold  by  him  at  a  discount, with- 
out disclosing  to  the  purchaser  that  he  was  not 
the  real  owner.  In  a  suit  brought  by  a  subse- 
quent holder  against  the  maker,  three  out  of 
the  five  judges  held  that  the  plaintiff  was  en- 
titled to  recover,  on  the  ground  that  the  broker 
had  not  guarantied  the  payment  of  the  note  by 
indorsement,  nor  disclosed  the  fact  that  he  was 
not  the  owner  selling  on  his  own  account.  That 
the  purchaser  had,  therefore,  reason  to  sup- 
pose it  was  a  real  sale,  and  not  a  mere  device  to 
raise  money  on  the  note.  But  they  all  agreed 
that  if  the  broker  had  become  liable  to  refund 
the  money,  by  indorsing  the  note,  or  had  dis- 
closed the  fact  that  he  was  selling  it  for  the 
payee  whose  name  was  on  the  note,  it  would 
have  been  a  clear  case  of  usury.  Carr,  J. ,  says: 
"  If  the  holder  of  a  note  transfer  it  without 'in- 
dorsing it,  the  transaction  is,  prima  facie,  a  sale; 
and  if  it  be  a  real  sale,  and  not  a  cover  to  evade 
the  statute,  the  contract  will  be  valid,  though 
the  discount  be  greater  than  the  legal  rate.  But 
if  the  holder,  when  he  parts  with  the  note,  in- 
dorses it,  it  becomes,  substantially,  a  new  se- 
curity for  money  borrowed."  Judge  Cabel  says: 
"  If  the  holder  of  a  bill,  originally  payable  to 
bearer,  or  of  a  note  or  bill  indorsed  in  blank, 
sells  it  at  ever  so  great  a  discount,  out  and  out, 
that  is,  solely  on  the  credit  of  the  other  names 
upon  it  (which  implies  that  he  neither  indorses 
it  himself,  nor  makes  any  other  engagement  to 
be  responsible  for  it  in  case  of  its  dishonor), 
such  sale  cannot  be  impeached,"  etc.  Again; 
he  says:  "If  the  note  had  passed  from  the  payee 
to  the  person  who  paid  the  money,  on  a  con- 
tract of  indorsement,  by  which  the  payee  re- 
ceived for  the  bill  less  than  its  nominal  amount, 
581*]  deducting  legal  interest,  I  should  *be 
decidedly  of  opinion  that  the  indorsement  was 
usurious  and  void."  The  opinions  of  the  other 
judges  are  equally  explicit  on  this  point.  This 
same  principle  was  also  recognized  and  xlis- 
tinotly  stated  by  the  late  Oh.  J.  Parsons,  in  de- 
livering the  opinion  of  the  Supreme  Court  of 
Mass.,  in  Churchill  v.  Suter,  4  Mass.,  162,  and 
by  the  present  Supreme  Court  of  that  State,  in 
the  cane  of  Knight*  v.  Putnam,  8  Pick.,  185. 
In  delivering  the  opinion  of  the  court  in  the  last 
case.  Wilde, ./.,  says,  that  the  transfer  of  a  note 
on  an  usurious  discount,  being  an  executed  con- 
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tract,  cannot  be  set  up  by  the  maker  as  a  de- 
fense; but  that  the  implied  guaranty  of  the  in- 
dorser,  being  an  executory  contract,  may  be 
avoided  by  the  latter. 

From  this  review  of  the  cases,  it  appears  that 
in  most  of  our  sister  States, which  have  adopted 
the  English  usury  laws,  as  well  as  in  the  Su- 
preme Court  of  the  U.  S.,  and  in  England,  it 
is  held  that  a  sale  of  a  note  for  less  than  its 
nominal  amount,  on  an  advance  of  money  or 
other  thing,  in  the  nature  of  a  discount  of"  the 
note,  is  usurious  between  the  parties  to  such 
transaction,  if  the  seller  indorses  the  note,  or 
otherwise  guaranties  the  repayment  of  the  pur- 
chase money.  But  there  is  a  great  conflict  of 
opinion  on  the  question  whether  any  person 
who  was  legally  bound  to  pay  the  note  to  the 
seller  can  take  advantage  of  such  usury  as  a 
defense.  None  of  these  cases,  however,  extend 
to  a  sale  of  a  note  or  bill  payable  at  a  different 
place  from  where  the  parties  reside;  and  where 
the  discount  or  premium  is  merely  intended  to 
cover  the  difference  id  exchange  between  the 
two  places,  or  the  necessary  expense  of  sending 
to  the  place  where  the  money  is  payable,  to  re- 
ceive the  same,  or  to  make  a  demand  of  pay- 
ment, so  as  to  charge  the  indorser,  even  Pothier 
expressly  excepls  that  case  from  the  operation 
of  the  rule  of  law,  as  declared  by  him  in 
the  treatise  to  which  I  have  referred.  In  all 
such  cases  it  is  a  question  of  fact  for  the  jury 
to  decide,  whether  the  discount  was  made  on 
that  account  only,  or  as  a  mere  cover  to  an 
usurious  advance  of  money.  4Maule&S.,  192; 
1  Madd.,  112. 

The  only  case  lean  find,  except  the  one  now 
under  consideration,  in  which  it  has  been  de- 
cided that  a  sale  of  a  note  at  a  discount  beyond 
the  legal  rate  of  interest,  and  with  the  guaran- 
ty *of  the  seller  was  not  usurious  as  [*582 
against  him,  is  the  case  of  Lloyd  v.  Reach,  in 
the  State  of  Conn.  2  Conn.,  175.  That  was  not, 
indeed,  a  suit  against  the  indorser  to  enforce 
the  contract  against  him;  but  as  the  court  de- 
cided that  the  drawer  might  take  advantage  of 
the  illegality  of  the  transfer,  the  case  was,  in 
fact,  decided  upon  the  question  of  usury  alone. 
The  cause  was  tried  before  Judge  Hosmer,  the 
present  Chief  Justice  of  that  State,  Judge  Trum- 
bull,  and  Judge  Gould,  the  distinguished  head 
of  the  Law  School  atLitchfield.  They  decided 
that,  where  a  man  sells  the  note  of  a  third  per- 
son, payable  to  himself,  and  indorses  it  over 
so  as  to  become  resp6nsible  therefor  to  the 
purchaser,  if  the  sale  is  at  a  greater  discount 
than  lawful  interest,  it  is  usury,  and  under  that 
decision  the  jury  found  a  verdict  for  the  de- 
fendant. On  an  application  for  a  new  trial,  the 
question  was  argued  before  the  nine  judges  of 
the  Court  of  Appeals,  and  a  bare  majority  de- 
cided in  favor  of  granting  the  new  trial.  By 
referring  to  the  opinions  of  the  five  judges  who 
were  in  favor  of  granting  a  new  trial,  it  will  be 
seen  that  Ch.  J.  Swift  puts  his  decision  upon 
the  ground  that  the  charge  to  the  jury  was  too 
broad.  He  says:  "  If  a  case  can  be  stated  in 
which  such  a  sale  would  not  be  usurious,  then 
the  charge  was  incorrect."  He  then  supposes 
the  case  of  the  sale  of  a  note  against  a  man  in 
Ga.,  or  the  sale  of  bills  of  a  distant  bank,  in 
which  an  extra  premium  might  lawfully  be 
taken  for  the  expense  of  sending  for  the  money, 
of  remittance.  Two  of  the  oth- 
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•er  judges  concur  in  his  opinion,  without  giv- 
ing any  reasons.  Smith,  J. ,  thought  the  charge 
was  incorrect,  although  the  facts  might  be  suf- 
.ficient  to  warrant  the  jury  in  finding  the  con- 
tract usurious  ;  and  Goddard,  the  other  judge, 
who  admits  he  had  some  difficulty  in  making 
up  an  opinion  in  the  case,  finally  concurred  in 
favor  of  a  new  trial,  on  the  ground  that  the 
part  of  the  charge  in  which  the  court  told  the 
jury  that  if  a  man  sold  the  note  of  a  third  per- 
son, payable  to  himself  and  indorsed  it  over, 
it  was  usury,  was  "too  broad  and  unqualified." 
He  also  supposes  the  case  of  the  sale  of  a  note 
.against  a  man  residing  in  Baltimore,  as  one  in 
which  it  would  not  be  usurious  to  take  an  extra 
premium  for  the  difference  in  exchange.and  the 
expense  of  collection.  He  says  further,  that 
683*]  none  of  the  circumstances,  *except 
that  the  note  was  sold  at  a  discount  beyond 
the  legal  rate,  and  was  indorsed  by  the  seller, 
are  stated  in  the  charge  of  the  court,  or  in  the 
case  upon  which  the  Court  of  Errors  were  called 
to  give  their  opinion;  not  even  the  amount  of 
discount  which  was  received.  He  admits  the 
facts  might  be  and,  probably,  were  sufficient 
to  justify  the  result  ;  but  as  other  facts  than 
those  stated  in  the  case  might  and  must  have 
existed,  he  thinks  the  court  should  have  stated 
the  law  to  the  jury,  and  left  them  to  decide 
whether  the  transaction  was  or  was  not  usuri- 
ous under  all  the  circumstances.  On  the  whole, 
Lloyd  v.  Keach  presents  the  case  of  a  divided 
court,  with  a  bare  majority,  admitting  the  gen- 
eral principles  of  law  to  be  against  the  plaint- 
iff, but  struggling  to  seize  hold  of  some  tech- 
nical objection  to  the  charge  of  the  court  be- 
low to  save  him  from  the  penalty  of  the  stat- 
ute. If  that  was  the  only  decided  case  on  this 
subject,  it  would  not  be  an  authority  on  which 
we  could  safely  rely  in  the  case  now  before  us. 
Here  was  no  sale  of  a  note  against  a  man  re- 
siding in  Ga.  or  at  Baltimore;  these  notes  were 
given  in  N.  Y..  and  payable  there  ;  they  were 
against  the  son  in  law  of  the  purchaser,  who, 
in  the  absence  of  all  proof  to  the  contrary, 
must  be  presumed  to  be  where  the  indorser  and 
indorsee  both  resided  ;  and  the  circuit  judge 
was  distinctly  called  on  by  the  defendant's 
counsel  to  charge  the  jury  that  the  facts  given 
in  evidence  were  sufficient  to  entitle  him  to  a 
verdict,  and  to  bar  the  plaintiff's  action  ;  but 
the  judge,  on  the  contrary,  told  the  jury  the 
evidence  was  not  sufficient  for  that  purpose. 
The  case  oiEraman  v.  Hess,  13  Johns.,  52, 
is  relied  on  as  an  authority  in  favor  of  the  de- 
fendant in  error.  In  reference  to  that  case,  it 
is  only  necessary  to  say  the  question  of  usury 
was  not  raised  by  the  counsel  and,  probably, 
was  not  even  thought  of  by  the  court.  The  re- 
porter would  of  course  only  state  such  facts  as 
were  material  to  the  points  before  the  court. 
For  aught  we  know,  it  may  have  appeared  on 
the  trial  that  the  drawer  of  the  note  resided  in 
a  foreign  country,  or  that  it  was  payable  at  a 
bank  in  some  of  the  eastern  States.  I  presume 
the  question  of  usury  was  susceptible  of  some 
satisfactory  explanation,  or  that  the  defendant 
considered  himself  under  an  honorary  obliga- 
tion not  to  raise  such  an  objection.  In  the  case 
584r*]*of  Afunn  v.  Commission  Co.,  15  Johns., 
57,  judgment  was  given  against  the  defendant 
for  the  amount  which  had  actually  been  ad- 
vanced to  his  agent  on  the  bill,  with  interest 
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from  the  time  when  it  was  advanced  ;  but  by 
referring  to  the  facts  in  that  case,  it  will  be 
seen  that  Munn  purchased  the  bill  of  Franklin, 
without  any  knowledge  that  he  was  selling  it 
to  raise  money  for  any  of  the  parties  whose 
names  were  on  the  bill.  It,  therefore,  came  di- 
rectly within  the  principle  of  the  case  of  Whit- 
worth  v.  Adams,  in  the  Court  of  Appeals  in 
Va.,  to  which  I  have  before  referred.  Although 
the  indorsement  was  void  as  a  contract,  being 
made  for  the  purpose  of  an  usurious  sale  on 
the  credit  of  that  indorsement,  as  well  as  the 
drawer  and  acceptor,  yet  as  the  purchaser  took 
the  bill  from  the  agent  of  Ruggles,  and  ad- 
vanced his  money  under  a  supposition  that  the 
note  belonged  to  such  agent,  who  had  a  right 
to  sell  it  for  less  than  its  face,  the  advance  of 
the  money  was  not  usurious,  nor  was  it  ad- 
vanced on  an  usurious  agreement.  The  broker 
who  sold  the  bill  as  valid,  and  upon  the  credit 
of  the  indorsement,  but  without  informing  the 
purchaser  of  the  real  facts  in  the  case,  had 
practiced  a  fraud  upon  Munn,  or  had  implied- 
ly  guarantied  the  legality  of  the  indorsement. 
He  was,  therefore,  himself  liable  to  refund  the 
purchase  money;  and  having  received  the  same 
as  agent  for  O.  Ruggles,  the  latter  was  also  li- 
able to  refund  it,  as  money  had  and  received, 
to  the  use  of  the  purchaser,  when  he  discovered 
that  tne  aeent  had  thus  palmed  upon  him  a 
void  indorsement.  Although  the  making  or  in- 
dorsing of  a  note  to  be  sold  for  the  purpose  of 
raising  money  at  usurious  interest  is  void,  so 
that  no  action  can  be  maintained  on  the  written 
contract,  it  does  not  follow  that  a  bona  fide 
purchaser  who  had  advanced  his  money  ta  a 
party  who  did  not  gurantee  the  payment,  but 
under  the  supposition  that  it  was  a  real  sale,  is 
to  be  defrauded  of  that  money.  If  the  seller  in- 
forms the  purchaser  that  he  is  not  selling  the 
note  on  his  own  account,  but  for  the  benefit  of 
a  person  whose  name  is  on  the  note  as  drawer 
or  indorser,  then  the  purchaser  is  bound  to 
know  the  transaction  is  usurious.  In  that  case 
he  advances  the  money  at  his  peril;  and  cannot 
recover  on  the  usurious  contract ;  but  if  the 
holder  sells  ie  as  his  own  without  guaranty, 
and  without  giving  the  necessary  information 
to  *the  purchaser,  he  is  either  guilty  of  [*585 
a  fraud  upon  the  purchaser,  or  at  all  events  is 
liable  on  the  implied  guaranty  as  to  the  legality 
of  the  note  and  indorsement,  on  the  credit  of 
which  the  purchaser  advanced  his  money. 

Upon  every  sale  of  a  note  there  is  an  implied 
warranty  on  the  part  of  the  vendor  that  it  is  a 
legal  note;  that  the  parties  whose  names  ap- 
pear thereon  as  makers  or  indorsers  are  legally 
holden  as  such,  and  that  the  note  has  not  al- 
ready been  paid.  In  other  words,  there  is  an 
implied  warranty  of  the  seller's  title  to  the  note, 
unless  he  gives  the  purchaser  the  requisite  in- 
formation to  put  him  on  his  guard  ;  but  if  the 
vendee  has  such  information,  he  purchases  at 
his  peril,  and  at  his  own  risk.  In  this  case,  if 
the  broker  had  sold  the  note  as  his  own,  with- 
out informing  Hendricks  that  the  money  was 
really  advanced  for  the  benefit,  of  the  indorser, 
the  indorsement  having  been  made  for  an  usu- 
rious purpose,  and  not  on  a  legal  transfer  of 
the  note  to  the  broker,  the  latter  would  have 
been  liable  to  refund  the  money,  either  on  ac- 
count of  the  implied  warranty,  or  of  the  fraud, 
if  the  purchaser  could  not  legally  recover  of 
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the  parties  whose  names  appeared  on  the  pa- 
per; and,  probably,  the  indorser,  who  had  thus 
improperly  obtained  the  money  from  the  in- 
nocent vendee  by  means  of  his  agent,  would 
also  have  been  liable  as  for  so  much  money  had 
and  received  to  the  use  of  the  purchaser.  By 
the  application  of  these  plain  and  obvious  prin- 
ciples of  law  and  natural  justice,  the  laws  of 
the  State  will  be  enforced,  and  innocent  pur- 
chasers of  negotiable  paper  will  be  protected 
against  the  frauds  which  are  so  frequently 
practiced  upon  them. 

In  deciding  upon  the  validity  of  this  con- 
tract of  indorsement  between  the  present  par- 
ties, it  appears  to  me  to  be  wholly  immaterial 
whether  the  note  was  or  was  not  usurious  and 
void  in  the  hands  of  the  payee.  If  the  note 
was  usurious  and  void  in  the  hands  of  the  orig- 
inal payee,  or  was  even  a  forgery,  yet  if  he  had 
indorsed  it  to  Hendricks  for  a  full  considera- 
tion, the  payee  could  not  have  set  up  the  in- 
validity of  the  note  in  an  action  brought  against 
him  on  his  indorsement,  although  the  indorsee 
could  not  have  recovered  against  the  person 
whose  name  appeared  on  the  note  as  drawer. 
So  on  the  other  hand,  if  the  note  was  good  in 
its  inception,  and  was  a  valid  security  in  the 
586*]  *hands  of  the  payee,  that  is  no  answer 
to  the  alleged  charge  of  usury  in  the  agree- 
ment for  the  subsequent  indorsement  'of  the 
note,  when  the  suit  is  brought  on  such  subse- 
quent indorsement  and  upon  the  new  contract 
between  the  parties  to  that  transfer. 

It  is  said,  however,  that  there  was  no  loan  or 
forbearance  of  money,  within  the  meaning  of 
the  statute;  but  I  apprehend  the  legal  effect  of 
the  transaction  amounts  to  a  direct  loan  of  the 
money  advanced  by  Hendricks  for  the  term 
the  notes  had  to  run  ;  and  if  the  money  had 
been  received  from  a  bank  intead  of  an  individ- 
ual broker,  I  think  no  one  could  have  hesitat- 
ed in  calling  it  "a  loan  or  advance  of  money" 
on  the  discount  of  the  notes.  Even  the  parties 
themselves  did  not  call  it  a  sale  of  the  notes. 
The  witness  says  he  was  employed  to  raise 
money  on  the  notes;  that  he  called  upon  Hen- 
dricks to  discount  them  for  the  use  of  the  in- 
dorser; and  he  agreed  to  discount,  and  did  dis- 
count them  at  the  rate  of  one  per  cent,  per 
month.  This  is  the  only  evidence  on  the  sub- 
ject, and  it  is  perfectly  immaterial  by  what 
name  the  transaction  was  called  by  the  parties; 
for,  when  its  legal  effect  is  ascertained,  the 
law  must  decide  the  question  whether  it  was  a 
sale  or  a  loan.  The  legal  effect  of  the  contract, 
upon  the  face  of  the  written  agreement,  is  to 
transfer  the  notes  to  Hendricks,  under  an  ob- 
ligation on  the  part  of  Cram,  not  merely  to  re- 
fund the  amount  advanced  and  the  legal  inter- 
est, but  to  pay  the  whole  of  both  notes  if  they 
should  not  be  paid  by  the  drawer  when  they 
arrived  at  maturity;  and  that  would  have  been 
the  amount  of  the  recovery  against  Cram  in 
this  suit,  if  he  had  not  appeared  and  defended 
the  same.  But  as  the  Supreme  Court  say  that 
the  indorser  may  show  he  has  not  received  the 
full  amount  of  the  note  from  the  indorsee,  the 
legal  effect  of  the  agreement,  if  valid,  would 
be  to  give  the  whole  amount  of  the  notes  to 
Hendricks  if  he  could  collect  them  of  the 
drawer,  with  a  guaranty  on  the  part  of  Cram 
that  he  would,  at  all  events,  see  that  the 
amount  advanced,  with  legal  interest  thereon, 
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should  be  refunded  to  the  indorsee.  This  is- 
the  definition  of  the1  loan  as  given  by  Baron 
Pennefeather,  in  Byrne  v.  Kennifick,  1  Batty, 
273,  when  he  was  pointing  out  to  the  jury  the 
true  distinction  between  a  loan  and  a  sale.  He 
says  *that  to  constitute  a  loan,  there  [*587 
should  be  a  stipulation  on  the  part  of  the  bor- 
rower that  he  should  either  repay  the  principal 
himself,  or  procure  it  to  be  repaid.  In  the  case 
of  Fireday  v.  Wightwick,  1  Tamlyn,  250,  where- 
money  was  advanced  on  the  purchase  of  an  an- 
nuity, the  payment  of  which  depended  on  no 
contingency,  so  that,  in  the  end,  if  those  pay- 
ments were  made,  the  person  advancing  the 
money  would  have  his  purchase  money  refund- 
ed with  more  than  5  per  cent,  interest,  the 
Master  of  the  Rolls  pronounced  the  legal  ef- 
fect of  the  transaction  to  be  a  loan  of  the 
money  advanced,  and  that  the  contract  was- 
usurious. 

This  case  is  not  properly  likened  to  the  war- 
ranty of  the  title  or  goodness  of  a  chattel  on  the 
sale  thereof  ;  but  it  more  properly  resembles  a, 
sale  of  a  chattel  under  an  agreement  to  warrant 
the  purchaser  a  higher  price  therefor  on  a  sub- 
sequent resale  ;  and  if  a  man,  for  the  purpose- 
of  obtaining  money  on  the  sale  of  a  horse, 
should  agree  to  warrant  the  life  of  the  horse 
for  a  limited  period,  and  that  upon  a  resale  at 
the  expiration  of  that  time,  he  should  produce 
sufficient  to  repay  the  money  advanced  with  10 
per  cent,  interest,  over  and  above  all  expenses, 
it  would  in  law,  unquestionably,  be  an  usuri- 
ous loan  of  the  money  advanced  on  the  sale. 

It  is  evident  from  the  opinion  of  the  Supreme 
Court,  with  which  we  have  been  furnished, 
that  the  cause  now  before  us  was  passed  upon 
there  without  much  examination,  in  the  hurry 
of  business,  and  under  a  supposition  that  the 
question  had  already  been  decided;  and  as  the 
opinion  shows  also,  under  a  mistaken  supposi- 
tion, that  the  decision  of  the  Court  of  K.  B.  in 
Lowes  v.  Mazzaredo  had  never  been  recognized 
or  followed  in  England.  The  attention  of  the 
court  does  not  appear  to  have  been  directed  to 
the  distinction  between  a  suit  between  the  par- 
ties to  an  usurious  transfer,  to  enforce  the  lia- 
bility incurred  by  the  indorsement,  and  a  suit 
against  another  person  who  was  not  interested 
in  or  a  party  to  the  illegal  contract. 

The  question  as  to  the  right  of  the  maker  of 
a  note  to  set  up  usury  in  the  subsequent  trans- 
fer as  a  defense,  is  the  only  one,  as  I  under- 
stand the  subject,  in  which  there  has  hereto- 
fore been  any  difference  of  opinion,  or  clash- 
ing of  decisions,  in  the  *courts  of  this  |~*588 
country.  There  appears  to  be  plausibility,  at 
least,  in  the  distinction  taken  by  Judge  Wilde; 
that  is,  in  considering  the  indorsement  and  de- 
livery of  the  note  as  an  executed  contract,  so 
far  as  regards  the  transfer  of  the  right  of  ac- 
tion against  the  maker,  but  as  executory,  mere- 
ly, in  relation  to  the  liability  of  the  indorser 
under  his  implied  guaranty  by  the  indorse- 
ment. This  distinction  between  executed  and 
executory  contracts,  tainted  with  usury,  seems 
to  be  recognized  in  Ackley  v.  Finch,  7  Cow., 
290,  and  in  Par  v.  Elia&on,  before  referred  to. 
Arid  it  is  on  this  principle,  alone,  that  the  de- 
cision in  Rice  v.  Matfier,  3  Wend.,  62,  can  be 
sustained.  The  "cobweb  covering"  which 
the  parties  attempted  to  throw  over  that 
transaction,  being  much  too  thin  to  conceal  its 
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real  nature.as  between  the  indorser  and  the  pur- 
chaser. The  party  who  has  transferred  a  note 
at  an  usurious  discount,  may  not  wish  to  avail 
himself  of  the  illegality;  and  sometimes  it  may 
be  even  for  his  own  interest  that  the  holder 
should  be  permitted  to  recover  against  the 
maker.  In  ordinary  cases  it  does  not  lie  in  the 
mouth  of  the  maker  of  a  note  to  object  that  the 
person  in  whose  name  the  suit  is  brought  has 
no  interest  in  the  note,  or  has  received  it  with- 
out consideration,  if  the  suit  is  not  prosecuted 
against  the  consent  of  the  real  owner.  But  as 
this  point  is  not  necessary  to  the  decision  of 
this  cause,  I  have  not  considered  it  sufficiently 
to  make  up  any  definite  opinion  on  the  sub- 
ject. It  may  be  necessary  to  follow  the  decis- 
ions of  the  Supreme  Court  of  the  U.  S.,  and  of 
the  English  courts,  to  carry  into  effect  the  in- 
tention of  the  Legislature.  I  shall,  therefore, 
leave  it  until  I  shall  be  obliged  to  pass  upon  it 
in  the  regular  discharge  of  my  official  duties. 
It  is  not  the  trifling  sum  of  one  per  cent,  a 
month,  taken  on  the  discount  of  these  notes, 
which  renders  this  case  important,  but  it  is  the 
principle  which  it  contains.  Nor  should  the 
circumstance  that  the  amount  of  discount  was 
not  unreasonable,  in  any  way  influence  our  de- 
cision on  an  important  question  of  law,  in 
which  the  interests  of  .the  whole  community 
are  involved.  If  this  transaction  was  legal,  so 
as  to  make  the  seller  liable  on  his  indorsement 
to  the  purchaser,  he  would  have  been  equally 
holden  if  twenty  times  that  amount  had  been 
deducted.  Once  establish  this  principle,  and 
589*]  brokers  and  money  *lenders  will  be  per- 
mitted to  fleece  the  community  without  risk, 
and  without  mercy.  The  whole  of  the  business 
paper  of  the  State,  instead  of  being  discounted 
by  the  banks  at  the  legal  rate  of  interest,  may 
then  be  discounted  by  their  secret  agents,  at 
extravagant  premiums,  under  the  name  of  pur- 
chases, without  risk  of  loss.  Nay, more;  if  busi- 
ness paper  may  be  lawfully  discounted  by  an 
individual,  or  a  money  broker,  what  is  to  pre- 
vent its  being  discounted  in  the  same  way  by 
the  Fulton  Bank,  the  Manhattan  Company, 
the  Bank  of  Rochester,  and  several  other  in- 
stitutions, which  are  subject  to  no  restriction, 
as  to  the  rate  of  discount,  except  that  which  is 
imposed  by  the  usury  laws  upon  individuals, 
as  well  as  upon  corporations  ?  Previous  to  the 
passage  of  the  Act  of  Apr.  2,  1829,  usually  de- 
nominated the  Safety  Fund  Law,  the  only  re- 
striction imposed  upon  most  of  the  incorpo- 
rated banks  by  the  provisions  of  their  charters, 
as  to  the  discount  to  be  taken,  was  limited  to 
bills  and  notes  which  had  not  more  than  60 
days  to  run  at  the  time  they  were  discounted. 
And  the  same  restriction  (extended  only  to 
notes  and  bills  which  are  payable  at  63  days, 
or  within  that  time)  is  now  incorporated  into 
all  the  charters  which  have  been  granted  since 
the  passing  of  that  Act.  Laws  of  1829,  p.  173, 
sec.  33.  With  the  exception,  therefore,  of  the 
Commercial  Bank  of  Albany,  and  a  few  others, 
which,  by  the  express  terms  of  their  charters, 
are  prohibited  from  taking  more  than  a  limit- 
ed amount  of  premium  on  any  loan  or  dis- 
count, there  is  nothing  but  the  general  laws 
against  usury  to  prevent  any  of  the  HO  incorpo- 
rated banks  in  this  State  from  taking  any  pre- 
mium they  may  choose  to  exact  upon  the  dis- 
count of  bills  or  notes  which  have  more  than 
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60  days  to  run,  at  the  time  of  such  discount. 
Let  it  then  once  be  established  by  the  decision 
of  the  highest  judicial  tribunal  in  the  State, 
that  the  discount  of  business  paper,  at  more 
than  7  per  cent,  and  with  the  indorsement  of 
the  holder  or  other  collateral  security,  is  not 
usurious,  and  in  a  time  of  scarcity  it  will  not 
only  be  found  by  those  who  are  in  need  of 
money  that  corporations  have  no  souls,  but 
they  will  also  have  reason  to  think  some  of  the 
directors  of  such  institutions  suppose  them- 
selves to  be  in  the  same  situation.  I  do  not 
make  these  suggestions  *because  I  be-  [*59O 
lieve  bank  directors  or  money  lenders  are  worse 
than  any  other  class  of  society  ;  on  the  con- 
trary, I  know  that  many  of  them  are  among 
our  most  worthy  and  valued  citizens,  but  in 
settling  important  principles  of  law  and  pub- 
lic policy,  we  must  take  human  nature  as  it 
really  is;  and  the  experience  of  ages  has  shown 
the  necessity  of  protecting  the  distressed  and 
needy  borrower  against  the  more  fortunate 
lender,  who  easily  persuades  himself  that  an 
extravagant  premium  for  the  loan  is  both  just 
and  equitable. 

It  is  no  answer  to  the  charge  of  usury,  in 
cases  like  the  present,  that  the  indorser,  as  be- 
tween himself  and  his  immediate  indorsee,  is 
only  liable  for  the  sum  advanced  and  legal  in- 
terest. Such  would  also  be  the  effect  of  an  or- 
dinary loan  of  money  on  the  borrower's  own 
note,  if  he  gave,  by  way  of  extra  premium  to 
the  lender,  a  note  against  a  third  person,  to 
collect  at  his  own  risk.  Whenever  the  lender 
stipulates  even  for  the  chance  of  an  advantage 
beyond  the  legal  interest,  the  contract  is  usuri- 
ous, if  the  money  advanced  and  legal  interest 
thereon  are  to  be  refunded  at  all  events.  5 
Dow.  &  Ry.,  116;  17  Ves.,  46;  3  Barn.  &  C., 
273;  1  Moody  &  Malk.,  411.  In  this  case  the 
purchaser  had  the  chance  of  getting  the  whole 
amount,  including  the  usurious  premium,  from 
the  drawer  of  the  notes;  and  if  he  failed,  the 
indorser  would  be  liable,  at  all  events,  to  pay 
the  amount  advanced,  and  legal  interest  for  the 
use  thereof  in  the  meantime.  Suppose  the  in- 
dorsements on  these  notes  had  specified,  in 
terms,  what  the  counsel  for  Hendricks  now  con- 
tends was  their  legal  effect  as  between  these 
parties,  the  contract  would,  in  that  case,  have 
run  thus  :  "  Whereas,  H.  Hendricks  has  this 
day  advanced  to  me  the  amount  of  this  note, 
deducting  a  discount  at  the  rate  of  twelve  per 
cent.,  I,  therefore,  in  consideration  of  such  ad- 
vance, assign  over  to  him  the  within  note  to 
collect  and  receive  of  the  maker  the  whole 
amount  thereof,  to  his  own  use ;  and  I  agree 
that  if  the  same  is  not  paid  by  the  maker  on  the 
the  day  the  note  falls  due,  I  will  return  the 
amount  advanced,  and  legal  interest,  provided 
payment  is  duly  demanded,  and  notice  of  the 
non-payment  of  the  note  is  given  to  me  by  the 
holder."  This  is  clearly  a  stipulation  for  a  con- 
tingent profit  beyond  the  legal  rate  of  interest; 
and  accompanied  by  *a  guaranty  that  [*59 1 
the  principal  and  legal  interest  shall  be  repaid, 
at  all  events.  If  such  an  agreement  was  set  out 
at  large  in  a  written  contract,  or  in  the  condi- 
tion of  a  bond  and  mortgage  given  by  the  seller, 
could  any  person  hesitate  in  saying  it  was 
clearly  usurious,  as  between  the,  parties  thereto? 
But  the  case  does  not  rest  here  ;  the  legal  lia- 
bilities of  Cram  on  this  indorsement,  and  the 
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benefit  to  Hendricks,  would  be  still  greater. 
The  purchaser  takes  an  indorsement,  which, 
prima  facie,  entitles  him  to  recover  the  whole 
amount  of  the  notes  from  the  indorser.  If  he 
retains  them  in  his  own  hands,  and  the  indorser 
can  produce  evidence  that  less  than  the  whole 
amount  was  in  fact  advanced,  the  recovery  will 
be  limited  to  that  amount.  But  if  the  indorse- 
ment is  not  usurious,  what  is  to  protect  the  in- 
dorser from  liability  for  the  whole  amount,  in- 
cluding any  premium,  however  exorbitant, 
which  may  have  been  retained,  provided  the 
purchaser  chooses  to  transfer  the  notes  to  a 
bonafide  holder,  or  has  them  discounted  at  a 
bank  for  his  own  benefit  ? 

I  know  the  usury  laws  present  many  hard 
cases ;  and  that  juries,  and  sometimes  even 
courts,  struggle  to  take  particular  transactions 
out  of  the  operation  of  the  statute.  I  am  not, 
however,  prepared  to  say  this  is  one  of  those 
cases.  It  is  evident  from  the  testimony  that 
Hendricks  took  these  notes  principally,  if  not 
wholly,  on  the  credit  of  his  son-in-law,  and  he 
may  have  the  means  of  enforcing  payment  from 
him,  if  driven  to  that  necessity,  of  which  a 
stranger  could  not  avail  himself.  We  all  know 
that  in  cases  of  failure,  debts  due  to  relatives 
are  usually  first  provided  for.  I  know  nothing 
of  the  circumstances  of  this  particular  case  ; 
but  if  the  assignment  of  the  notes  was  not  ab- 
solutely void,  even  as  against  the  maker.it  does 
not  necessarily  follow  that  Hendricks  will  lose 
his  money,  although  Cram  may  not  be  liable 
as  indorser.  But  admitting  this  to  be  a  hard 
case  against  the  purchaser  only,  and  whatever 
may  be  our  private  opinions  as  to  the  policy  of 
the  usury  laws  generally,  as  judges  it  is  our 
duty  to  carry  into  effect  every  constitutional 
law  passed  by  the  Legislature.  We  cannot, 
without  an  usurpation  of  their  powers,  and  a 
violation  of  our  duty,  alter  the  law,  or  make  a 
decision,  which  would  operate  as  a  virtual  re- 
peal, and  subject  the  community  to  all  the  evils 
592*]*against  which  the  Legislature  intended 
to  provide.  If  the  law  is  wrong,  either  in  prin- 
ciple or  in  any  of  its  provisions,  the  members 
of  this  court,  who  are  Senators,  have  the  power 
elsewhere  to  apply  the  constitutional  remedy. 

I  have  long  thought  it  would  be  good  policy 
and,  probably,  a  great  benefit  to  that  class  of 
community  who  borrow  money, not  for  the  pur- 
pose of  speculation,  but  who  are  compelled  to 
procure  it  to  prevent  a  sacrifice  of  property,  to 
modify  the  usury  laws.so  as  to  enable  the  lender 
to  accept  a  small  premium  on  the  loan  beyond 
the  usual  rate  of  interest,  without  subjecting 
him  to  the  absolute  forfeiture  of  the  whole  debt. 
Various  shifts  are  now  resorted  to  for  the  pur- 
pose of  evading  the  statute,  and  the  borrower 
is  always  compelled  to  pay  the  extra  expense 
of  the  contrivance,  together  with  a  large  addi- 
tion thereto,  to  cover  the  risk  or  chances  of  de- 
tection and  loss.  The  statute  having  declared 
it  illegal  to  receive  more  than  7  per  cent.,  many 
conscientious  moneyed  men  will  not  violate  the 
law,  and  in  times  of  scarcity,  they  resort  to 
other  means  of  making  their  capital  product- 
ive. In  such  cases,  the  man  who  is  pressed  for 
money  is.  of  course,  thrown  into  the  power  of 
those  who  are  willing  to  make  the  most  of  his 
necessities.  Perhaps  on  a  loan  of  money  for  a 
limited  period,  the  lender  might  with  safety  be 
permitted  to  take  a  contract  in  writing,  stipu- 
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lating  for  the  payment  of  1  or  2  per  cent  beyond 
the  usual  rate,  as  fixed  by  law,  and  to  enforce 
the  collection  thereof  in  a  court  of  justice.  Even 
that,  however,  would  be  a  measure  of  doubtful 
policy.  But  the  effect  of  the  decision  of  this 
cause  in  favor  of  the  defendant  in  error,  and 
without  any  alteration  of  the  existing  law  would 
be  to  enable  a  money  lender,  by  a  mere  shift  or 
device,  to  stipulate  for  any  premium  his  con- 
science would  permit  him  to  ask,  and  to  which 
the  necessities  of  the  borrower  might  compel 
him  to  submit;  and  by  another  device,  equally 
easy  and  safe,  the  collection  of  the  whole  amount 
might  be  legally  enforced. 

The  laws  of  most  civilized  nations  show  that 
they  have  considered  it  unsafe  to  leave  the  ne- 
cessitous borrower  in  the  power  of  the  lender. 
By  the  Law  of  Moses,  the  Jews  were  prohibited 
from  lending  money  upon  usury  to  their  breth- 
ren; though  they  were  allowed  to  exact  any 
rate  of  interest  which  *they  could  ob-  [*593 
tain  from  strangers,  the  inhabitants  of  the  sur- 
rounding nations,  against  whom  the  divine 
vengeance  was  denounced,  on  account  of  their 
idolatries  and  abominations;  but  under  the  gos- 
pel dispensation,  which  teaches  us  to  consider 
and  treat  all  mankind  as  our  brethren,  every 
kind  of  lending  upon  usury  is  most  unequivo- 
cally condemned.  Long  before  the  introduc- 
tion of  Christianity  among  the  Romans,  their 
laws,  also,  had  prohibited  the  lending  of  money 
upon  usury,  and  they  punished  it  even  more 
severely  than  the  crime  of  theft,  although  ju- 
dicial interest  was  allowed  for  withholding  the 
payment  of  the  money  loaned,  after  the  expi- 
ration of  the  stipulated  time.  This  law  was 
subsequently  altered  so  as  to  allow  a  limited 
compensation  by  way  of  interest  on  the  loan  of 
money;  and  with  various  modifications,  it  still 
exists  as  the  law  of  those  countries  which  have 
derived  the  fundamental  principles  of  their 
several  Codes  from  the  ample  stores  of  the  civil 
law.  1  Domat,  128;  1  Bro.  Civ.  &  Adm.  Law, 
376;  Inst.  Law  of  Spain,  283;  Van  Der  Linden's 
Inst.,  318,  sec.  3;  1  Bell.,  Com.,  308.  Neither 
have  these  regulations,  as  to  the  rates  of  inter- 
est to  be  taken  on  loans  of  money,  been  con- 
fined to  the  Jews,  and  to  those  nations  usually 
denominated  civilized.  By  the  laws  of  China, 
interest  on  a  loan  is  limited  to  a  certain  rate 
per  month,  and  whatever  may  be  the  term  of 
credit,  the  lender  can  in  no  case  recover  inter- 
est exceeding  the  amount  of  the  original  debt, 
or  the  principal  of  the  sum  loaned.  Staunt., 
Law  of  China,  158.  So  by  the  institutes  of  the 
Emperor  Ekber,  a  descendant  of  Tamerlane, 
and  who  gave  law  to  a  vast  Empire  in  Asia  250 
years  since,  the  amount  of  interest  on  a  simple 
loan  was  fixed  at  a  certain  rate  per  month,  ac- 
cording to  the  rank  of  the  parties  to  the  loan: 
and  for  a  loan  upon  security  or  deposit,  the  in- 
terest was  but  one  fourth  of  the  amount  allowed 
on  a  simple  loan  and,  as  in  the  laws  of  China 
and  of  Rome,  interest  was  in  no  case  recover- 
able beyond  the  amount  of  the  sum  lent.  1 
Gladwin,  Ayeen  Akbery,  471.  So,  also,  by  the 
present  law  of  the  Hindoos,  their  rate  of  inter- 
est is  fixed  according  to  the  rank  of  the  parties; 
the  highest  interest  being  payable  between  per- 
sons of  the  lowest  caste,  and  the  rate  of  inter- 
est allowed  on  simple  loans  being  higher  than 
that  allowed  on  loans  upon  *deposit.  [*594 
etc.  1  Str.,  Hindu  Law,  297.  With  such  evi- 
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dences  before  us  of  the  common  understanding 
of  mankind  on  this  subject,  and  in  all  ages  of 
the  world,  can  it  be  doubted  that  the  needy  bor- 
rower must,  to  a  certain  extent,  be  protected 
against  himself,  and  against  the  disastrous  ef- 
fects of  his  own  improvidence? 

It  has  frequently  been  urged  that  money  is 
a  fair  subject  of  merchandise;  like  every  other 
subject  of  commerce,  its  value  should  be  left 
to  regulate  itself,  and  that  there  is  no  reason 
why  the  owner  and  the  borrower  should  not  be 
permitted  to  make  their  own  contract  for  the 
hire  of  money,  in  the  same  manner  as  they 
may  contract  for  the  sale  or  hire  of  any  other 
kind  of  property.  This  is  all  very  well  in 
theory;  but,  as  has  been  justly  remarked  in 
relation  to  this  subject,  by  one  who  had 
made  the  trial,  "  experience  often  proves 
that  what  appeared  to  be  the  soundest  calcu- 
lation of  the  human  mind  as  to  moral  causes 
and  effects,  is  but  folly."  Influenced  by  such 
reasons  as  I  have  often  heard  urged,  the  Leg- 
islature of  one  of  our  sister  States  a  few  years 
since  tried  the  experiment  of  letting  the  value 
of  money  regulate  itself.  But  in  the  strong  and 
forcible  language  of  the  Chief  Justice  of  that 
State,  who  had  himself  advocated  and  voted  for 
the  passage  of  the  law,  "a  most  fearful  and  dis- 
astrous experiment,  "it  has,  indeed,  been  found 
in  that  case.  The  first  volume  of  the  Alabama 
Reports  shows  that  contracts  have  been  made 
under  that  law  which  have  rendered  the  fic- 
tions of  a  Shakespeares'  imagination  almost  re- 
alities. In  one  case,  on  a  loan  of  $3,000,  the 
interest  alone  amounted  to  $3,261  in  less  than 
15  months.  In  another,  a  debt  of  $4,200  was 
swelled  to  the  enormous  sum  of  $28,770,  in  a 
period  short  of  5  years.  And  on  some  smaller 
loans  the  interest  exacted  was  much  larger  in 
proportion.  1  Ala.,  212.  To  use  the  figurative 
language  of  the  great  dramatist,  who  had  such 
intimate  knowledge  of  human  nature,  the 
courts  of  that  State  have  been  called  upon  to 
mete  out  to  the  merciless  creditor  the  pound  of 
flesh  and  that,  too,  nearest  the  heart.  Nay,  they 
have  found  themselves  compelled  by  law  to 
award  to  him,  as  it  were,  the  very  heart's  blood 
of  the  unfortunate  debtor,  because  they  found 
it  plainly  stipulated  for  in  the  condition  of  the 
bond.  The  desire  of  gain  is  the  same  here  as 
o$)5*]  elsewhere;  and  I  trust  that*under  the 
existing  law  this  court  will  not  find  itself  com- 
pelled, nor  feel  itself  authorized  to  make  a  de- 
cision in  this  case,  which  in  its  consequences 
will  place  the  borrower  so  perfectly  in  the 
power  of  the  lender. 

I  think  the  judgment  of  the  court  below 
should  be  reversed,  and  that  the  defendant  in 
error  should  be  left  to  seek  his  remedy,  if  he 
has  any,  against  the  maker  of  the  notes. 

By  Mr.  Senator  Allen.  It  is  not  disputed, 
that  if  a  person  loan  money  at  a  higher  rate  of 
interest  than  7  per  cent.,  the  transaction  is  usu- 
rious; but  there  is  a  wide  distinction  between 
the  purchase  of  a  security  that  is  free  from 
usury  in  its  inception,  and  the  loaning  of 
money.  A  bill  of  exchange  may  be  taken  to 
market  and  sold  for  any  price  that  can  be  ob- 
tained, and  though  the  price  obtained  bear  no 
proportion  to  its  value,  if  it  is  cashed  upon  the 
legal  terms  of  discount,  the  purchaser  is,  nev- 
ertheless, not  guilty  of  usury.  4  East,  57.  In 
the  present  case,  it  appears  to  me,  the  transac- 
WKND.  7. 


tion  was  nothing  more  than  the  sale  of  a  secu- 
rity; for  although  Healy,  the  broker,  calls  it 
the  discounting  of  the  notes,  it  only  amounted 
to  the  retention  of  a  sum  over  and  above  the 
interest  that  was  deemed  by  the  purchaser  a 
sufficient  remuneration  for  the  risk  he  would 
incur  by  insuring  the  solvency  for  3  months 
of  the  drawer  and  indorser. 

The  Act  for  Preventing  Usury,  according  to 
my  understanding  of  it,  never  was  intended  to 
embrace  a  transaction  like  the  one  now  before 
this  court;  for  the  terms  "discount"  or  "sale" 
are  not  even  named  in  its  prohibitory  provis- 
ions. The  language  is,  that  no  person  shall 
take  for  the  loan  of  any  money  more  than  £7 
for  the  forbearance  of  £100  for  one  year,  and 
so  for  a  greater  or  lesser  sum,  or  for  a  longer 
or  shorter  time;  nor  take  any  bond  for  pay- 
ment of  money  to  be  lent.  There  is,  therefore, 
no  prohibition  of  the  sale  of  securities,  such 
as  those  alluded  to  in  this  case.  That  the  courts 
of  this  State  have  understood  the  Act  as  pro- 
hibiting absolute  loans  only,  at  an  interest  of 
more  than  7  per  cent,  per  annum,  and  not  the 
sale  of  a  security,  is  quite  evident  from  the  nu- 
merous cases  in  our  books.  The  first  case  I 
have  found  reported  in  which  the  principle  was 
recognized  *that  an  indorsee  who  had  [*596 
purchased  a  note  for  more  than  legal  interest, 
may  recover  from  his  immediate  indorser  the 
amount  he  has  paid  for  the  note,is  that  of  Brown 
v.  Motl,  1  Johns.,  361,  where  it  was  observed 
that  if  the  plaintiff  had  purchased  the  note  at 
a  reduced  price,  he  could  not  recover  from  the 
indorser  more  than  he  paid  for  the  note.  This 
cause  was  decided  in  1811.  In  that  case,  the 
question  before  the  court  was  not  a  question  of 
usury,  and  the  observation,  therefore,  came  up 
incidentally;  it,  nevertheless,  shows  the  opinion 
of  the  court  on  the  subject  as  truly  as  though 
the  question  then  to  be  decided  had  been  on  a 
plea  of  usury,  and  this  is  abundantly  shown  by 
the  decisions  in  every  subsequent  case  which 
has  occurred  from  that  time  to  the  present.  In 
Braman  v.  Hess,  13  Johns.,  52,  the  action  was 
on  a  note  of  $343.25,  drawn  by  one  Williams 
in  favor  of  the  defendant  and  John  Yerdau, 
and  by  them  indorsed  to  the  plaintiff, by  whom 
"  0  less  than  its  face  was  given  for  it.  The  Su- 
preme Court  held,  that  where,  on  the  indorse- 
ment of  a  note,  the  consideration  passing  be- 
tween the  indorsee  and  his  indorser  13  not  equal 
to  the  amount  of  the  note,  the  indorsee  in  an 
action  against  the  indorser  can  only  recover 
the  consideration  he  has  paid.  The  next  case 
was  Munnv.  Commission  Co.,  15  Johns.,  44, 
where  the  court  held  that  where  the  note 
is  valid  as  between  the  maker  and  the  payee, 
so  that  the  latter  can  maintain  an  action  upon 
it  against  the  former,  it  is  valid  in  the  hands  of 
the  indorsee,  who  has  discounted  it  at  a  higher 
rate  than  the  legal  rate  of  interest,  and  he  may 
recover  the  full  amount  of  the  note  against  the 
maker;  but  the  holder  of  a  note,  purchased  at 
a  discount  greater  than  the  legal  rate,  can  only 
recover  from  an  indorser  the  sum  which  he  act- 
ually advances.  The  late  Chancellor  Jones,  in 
delivering  his  opinion  in  this  court,  in  the  case 
of  PoweU  v.  Waters,  8  Cow.,  669,  observed  that 
a  note  which  has  been  negotiated  by  the  maker, 
and  might  at  maturity  be  enforced  against  him 
by  the  holder,  may  be  sold  at  a  greater  discount 
than  the  rate  of  7  per  cent,  per  annum,  but  the 
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note  must  be  perfect  and  available  to  the  holder 
to  make  it  salable  by  him.  The  test  is,  the 
right  to  maintain  an  action  upon  it  against  the 
parties  to  it,  if  it  was  then  due.  In  the  same 
597*]  case,  ^Senator  Golden  observed,  when 
a  note  or  security  is  originally  given  for  a  legal 
consideration,  it  cannot  afterwards  become  usu- 
rious at  whatever  rate  it  may  be  purchased  or 
discounted.  If  a  note  be  given  for  an  usurious 
consideration,  or  is  usurious  in  its  origin,  it  is 
utterly  void  in  whosesoever  hands  it  may  be. 
Ricev.  Matter,  8  Wend.,  62,  is  a  recent  case 
decided  in  1829,  and  proves,  conclusively,  that 
the  principle  has  uniformly  been  acted  on  in 
every  case  which  has  come  up  for  adjudication 
from  1811  to  the  case  now  before  this  court. 
This  was  a  note  drawn  by  E.  Mather  & 
Co.,  for  $948.50,  in  favor  of  and  indorsed  by 
Keeler  and  Mather,  and  discounted  by  the 
plaintiff  at  the  rate  of  one  per  cent,  a  month  for 
the  time  the  note  had  to  run.  The  defendant 
pleaded  usury,  but  is  was  held,  that  according 
to  the  uniform  decisions  of  this  court  it  clearly 
was  not  a  usurious  transaction;  it  was  an  avail- 
able instrument  in  the  hands  of  the  original 
payee;  there  was  no  usury  in  its  original  con- 
coction and,  therefore,  the  purchaser  of  it,  or 
the  discount  of  it,  at  a  sum  less  than  the  face, 
does  not  taint  the  note  with  usury.  Usury,  to 
invalidate  the  note,  must  exist  between  the 
original  parties  to  it.  There  is  nothing,  that  I 
am  able  to  perceive,  to  distinguish  these  cases 
from  the  one  now  under  consideration.  There 
was  no  usury  in  the  origin  of  the  notes  to  Go- 
mez; they  were  perfectly  valid  as  between  him 
and  the  payee,  Cram,  who  might  have  main- 
tained an  action  on  them  against  Gomez;  and 
had  Hendricks,  the  indorsee,  commenced  an 
action  against  the  maker,  he  would  have  recov- 
ered for  the  whole  amount;  but  as  his  action 
was  against  the  indorser;  he  could  only  recover 
the  sum  advanced  by  him  with  legal  interest. 
This  has,  in  fact,  been  considered  the  settled 
law  of  this  State,  and  in  no  case  which  has 
come  under  my  observation  has  it  been  over- 
ruled. 

As  I  deem  the  decision  of  this  question  im- 
portant, particularly  as  effecting  the  commer- 
cial transactions  of  this  State, I  have  concluded 
to  take  a  brief  notice  of  a  few  of  the  cases  com- 
mented and  relied  on  by  the  counsel  for  the 
plaintiff  in  error;  and  although  I  have  found 
in  the  various  opinions  delivered  by  the  judges 
occasional  observations  favoring  the  doctrine 
attempted  to  be  established  by  the  counsel  for 
the  plaintiff,  there  is  but  one  of  the  numerous 
598*]  authorities  referred  *to,  all  of  which  I 
have  examined,  that  would  seem  to  have  a  di- 
rect bearing  in  favor  of  that  doctrine.  The 
case  of  Loyd  v.  Reach,  2  Conn.,  175,  was  at- 
tempted to  be  invalidated,  on  the  ground  that 
it  was  not  a  unanimous  decision  of  the  court; 
but  if  this  objection  is  to  have  any  weight, 
there  would  be  but  few  of  the  questions  aoju- 
dicated  in  this  court  that  could  be  relied  on  as 
precedents.  It  appears,  however,  notwithstand- 
ing the  decision  alluded  to  was  not  by  the  unan- 
imous voice  of  the  whole  court,  that  it  has, 
nevertheless,  been  considered  as  the  settled  law 
in  Conn.,  for  in  the  case  of  Tuttle  v.  Clark,  4 
Conn..  158,  decided  several  years  after  that  of 
Lloyd  v.  Reach,  the  same  principles  were  fully 
recognized.  In  Lloyd  v.  Reach,  Ch.  J.  Swift 
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held,  that  to  constitute  usury,  there  must  be  a 
loan;  and  that  a  real  sale  without  any  intent 
to  loan,  though  it  may  be  oppressive,  cannot 
be  usurious.  Promissory  notes  are  as  much  the 
subject  of  sale  as  any  other  property;  they  may 
be  sold  at  any  discount,  and  they  may  be  sold 
either  with  or  without  warranty.  But  the  ar- 
gument relied  on  is,  that  the  indorsing  and 
warranting  a  note  is  drawing  a  bill  of  exchange, 
and  the  drawing  a  bill  of  exchange  for  more 
than  is  received,  is  usurious.  There  is  no  ques- 
tion but  that  the  indorsing  and  warranting  a 
note  is  like  drawing  a  bill,  as  it  respects  the  ob- 
ligations and  liabilities  created  by  it;  but  to 
make  the  analogy  complete,  we  must  consider 
it  to  be  the  sale  of  a  bill  of  exchange  at  an  ex- 
tra discount;  for  if  the  indorsing  and  warrant- 
ing a  note  is  drawing  a  bill,  then  selling  a  note 
so  indorsed  and  warranted,  is  selling  a  bill.  It 
is  manifest  that  no  article  is  more  properly  the 
subject  of  sale  than  a  bill  of  exchange;  that 
the  price  depends  on  the  demand,  as  well  as 
various  other  circumstances, like  all  other  prop- 
erty. This,  as  it  respects  foreign  bills,  is  not 
questioned;  but  it  is  insisted  that  there  is  a  dif- 
ference between  foreign  and  inland  bills,  ow- 
ing to  the  different  circumstances  under  which 
they  are  negotiated.  There  is,  however,  no 
ground  for  such  distinction,  where  there  are 
reasons  to  justify  it;  an  inland  bill  may  be  sold 
at  an  extra  discount  as  well  as  a  foreign,  and 
in  many  cases  the  same  reasons  for  such  dis- 
count may  exist  in  both  kinds  of  bills.  This 
opinion,  pronounced  by  a  man  of  acknowl- 
edged legal  attainments,  is  worthy  of  great  re- 
spect, *especially  as  it  agrees  in  every  [*599 
essential  particular  with  the  principles  advo- 
cated by  our  own  courts.  His  reply  to  the  ar- 
gument, that  the  indorsing  and  warranting  a 
note,  is  drawing  a  bill  of  exchange;  is  unan- 
swerable, and  his  observations  generally  on  the 
distinction  between  a  sale  and  a  loan  are  so 
conclusive  to  my  mind, that  it  is  with  difficulty 
I  am  enabled  to  anticipate  a  doubt  as  to  their 
correctness. 

Herman  v.  Spriggs,  3  Mar.,  190  was  relied  on 
as  an  authority  for  the  plaintiff.  The  decision 
in  that  case  was,  that  contracts,  in  which  usu- 
ry intervenes,  are  void;  but  the  lender  may  re- 
cover back  the  money  loaned.  The  borrower 
is  not  obliged  to  pay  legal  or  other  interest  on 
money  received  on  an  usurious  contract.  This 
case  was  decided  in  the  courts  of  La.,  where 
it  is  held  that  the  lender  may  recover  back  the 
money  loaned,  even  if  the  contract  was  usuri- 
ous, but  the  borrower  is  not  compelled  to  pay 
any  compensation  for  its  use,  How  is  this  a 
decision  in  favor  of  the  plantiff ,  when  he  con- 
tends he  is  not  bound  to  pay  any  portion  of  the 
money  received? 

In  Parr  v.  Eliason,  1  East,  92,  the  question 
was,  whether  usury  between  the  holder  of  a 
bill  drawn  payable  to  his  own  order  and  the 
person  to  whom  he  indorsed  it,  for  an  usurious 
consideration,  avoided  the  bill  in  the  hands  of 
an  innocent  holder.  Ld.  Kenyon  observed, the 
commerce  of  this  country  subsists  upon  paper 
credit,  but  if  this  action  could  be  maintained, 
no  man  would  be  safe  in  taking  even  a  bank 
of  England  post-bill,  payable  to  order,  for, 
however  just  and  legal  it  might  be  in  its  in- 
ception, if  the  payee  passed  it  to  another  for  an 
usurious  consideration,  it  is  now  contended  it 
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would  be  void  in  the  hands  of  any  subsequent 
innocent  holder  and  might  be  recovered  from 
him.  If  the  bill  itself  in' its  original  formation 
is  given  for  an  usurious  consideration,  the 
words  of  the  statute  are  peremptory.  Here  the 
till  was  fair  and  legal  in  its  concoction,  and 
therefore  no  advantage  can  be  taken  of  what 
happened  afterwards,  against  bona  fide  holders. 

In  Daniel  v.  Cartony,  1  Esp.,  274,  Ld.  Ken- 
yon  observes,  if  the  note  had  originally  been 
given  on  an  usurious  transaction,  or  for  an  usu- 
rious consideration,  it  would  have  been  void 
•even  in  the  hands  of  a  bona  fide  holder;  but 
6OO*]  usury  in  any  intermediate  transaction 
respecting  it,  can  never  make  it  void  in  the 
hands  of  a  bona  fide  indorsee,  where  there  was 
no  usury  in  the  original  transaction. 

In  Wiffen-r.  Roberts,  1  Esp.,  260,  it  was  held, 
that  when  a  bill  of  exchange  is  given  for  mon- 
•ey  really  due  from  the  drawee  to  the  drawer, 
or  is  drawn  in  the  regular  course  of  business, 
in  such  a  case  the  indorsee,  though  he  has  not 

fiven  to  the  indorser  the  full  amount  of  the 
ill, yet  may  recover  the  whole, and  be  the  hold- 
er of  the  overplus  beyond  the  sum  he  has  real- 
ly paid  to  the  use  of  the  indorser;  but  where 
the  bill  is  an  accommodation  one,  and  that 
known  to  the  indorsee,  and  he  pays  but  part  of 
the  amount,  in  such  case  he  can  only  recover 
the  sum  he  has  actually  paid.  Ferrail  v.Shaen, 
1  Saund. ,  295,  was  a  suit  on  a  bond  for  £300, 
•dated  in  May,  and  payable  in  February  thereaft- 
er. The  bond  not  being  paid  when  due,  the  de- 
fendant for  a  delay  of  payment,  paid  the  plaint- 
iff £30,  which  was  much  more  than  the  legal 
interest.  He  pleaded  the  Statute  of  Usury.  The 
•court  held,  if  the  bond  was  legal  at  the  time  it 
was  made,  no  subsequent  event  could  make  it 
usurious.  Here  the  bond  was  not  for  the  pay- 
ment of  money  upon,  or  for  usury,  but  for 
anything  which  appears  to  the  contrary,  it  was 
made  for  the  payment  of  a  just  debt;  and  so 
the  bond  was  good  when  it  was  made.  An  usu- 
rious contract  afterwards,  cannot  make  a  bond 
void  which  was  good  when  it  was  made. 

Here  are  four  cases  decided  in  the  English 
•courts,  upon  which  reliance  has  been  placed 
by  the  plaintiff  in  error,  to  show  that  the  law 
in  that  country  is,  that  an  indorsee  purchasing 
or  discounting  a  bill  free  from  usury  in  its  ori- 
gin, for  less  than  its  face,  cannot  recover  of 
his  immediate  indorser.  But  what  are  the  facts? 
In  the  first  case,  the  question  decided  was, that 
usury  between  the  indorser  and  indorsee  did 
not  avoid  a  bill  in  the  hands  of  an  innocent 
holder.  In  the  second,  if  there  is  no  original 
usury  in  the  note,  no  intermediate  transaction 
•can  make  it  void  in  the  hands  of  a  bona  fide  in- 
dorsee. In  the  third,  that  the  indorsee  of  a  bill 
drawn  in  the  regular  course  of  business, though 
he  has  not  given  to  the  indorser  the  full  amount 
of  the  bill,  yet  may  recover  the  sum  he  actu- 
ally paid  for  it.  And  in  the  fourth,  if  the  bond 
601*]  was  legal  *when  made,  no  subsequent 
event  can  make  it  usurious.  None  of  these 
questions  are  precisely  the  one  under  consid- 
eration; but  instead  of  establishing  the  doc- 
trine contended  for  by  the  plaintiff  in  error, 
they  go  far  in  support  of  the  law  as  settled  by 
the  Supreme  Court  of  this  State. 

There  were  numerous  additional  cases  re- 
ferred to;  but  I  am  unable  to  perceive  that 
they  have  any  manner  of  reference  to  the  ques- 
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tion  before  this  court,  further  than  that  they 
were  decided  to  be  usurious  contracts.  The 
counsel  for  the  plaintiff  in  error,  however, 
seems  to  have  deemed  it  necessary  to  call  up 
every  case  reported  on  the  subject  of  usury, 
from  the  black-letter  books  of  olden  times,  to 
the  latest  English  reports  received  in  this  coun- 
try. A  great  number  of  the  cases  alluded  to 
are  such  as  would  not  create  a  doubt  as  to  their 
character;  they  do  not  relate  to  the  sale  of  a 
note  or  other  security,  given  for  a  valuable 
consideration,  but  to  loans  made  on  paper, 
purposely  created  for  the  raising  of  money,  at 
any  rate,  or  terms,  upon  which  it  could  be  had 
on  such  security.  Such  as  the  folio  wing:  King 
v.  Ridge,  4  Price,  50.  In  this  case.  Ld.  Moira 
drew  four  bills  for  £1,000  each,  payable  to  his 
own  order,  which  were  accepted  by  Ridge,  one 
of  his  household,  and  indorsed  by  Moira,  and 
then  handed  to  a  confidential  friend,  who  had 
been  in  the  practice  of  obtaining  money  for 
him  through  the  medium  of  such  bills;  he  had 
them  discounted,  and  received  for  the  four 
bills  £3,600,,which  he  handed  to  Moira.  The 
bills  were  drawn  payable  12  months  after  date, 
and  the  amount  deducted  was  at  the  rate  of 
10  per  cent,  per  annum.  Here  the  bills  were 
evidently  made  for  the  purpose  of  raising  mon- 
ey by  loan,  and  the  transaction,  therefore,  was 
usurious.  Wilkie  v.  Roosevelt,  3  Johns.  Cas., 
66.  This  was  an  action  against  the  defendant 
as  indorser  of  a  note  made  by  Marks  &  Co. , 
payable  to  him.  The  note  was  made  for  the 
purpose  of  raising  money,  and  was  sent  to 
Goodrich,  a  broker,  who  had  been  in  the  habit 
of  receiving  notes  from  Marks  &  Co.  for  the 
purpose  of  discount.  Goodrich  discounted  the 
note  at  the  rate  of  3±  per  cent,  a  month,  and  it 
afterwards  came  into  the  hands  of  the  plaint- 
iff. The  court  held,  that  the  transaction  was 
originally  and  in  its  inception  usurious,  be- 
tween Marks  &  Co.  and  Goodrich;  *and  [*6O2 
the  transaction  in  its  inception  being  usuri- 
ous, the  note  was  void.  Dunham  v.  Dey,  13 
Johns. ,  40.  The  facts  in  this  case  were  briefly 
as  follows:  Dunham  gave  Ward  his  notes, 
amounting  to  $9,000,  and  took  from  Ward  his 
notes  for  the  same  amount,  for  which  exchange 
he  charged  2-J  per  cent,  or  $225,  equal  to  one 
per  cent,  a  month,  for  the  time  the  notes  had 
to  run.  The  court  held,  that  the  amount  re- 
tained by  Dunham,  as  commission,  was  a  shift 
to  evade  the  law,  and  under  all  the  circum- 
stances of  the  case,  could  be  viewed  in  no 
other  light  than  the  taking  of  usurious  inter- 
est for  the  loan  of  his  notes.  In  State  Bk.  of 
N.  J.  v.  Ay  res,  2  Halst.,  130,  it  was  held,  where 
a  bank  discounts  a  note  at  usual  rate  of  inter- 
est, and  pays  for  it  post-notes  at  45,  60  and 
90  days,  as  cash,  the  note  discounted  is  usuri- 
ous and  void.  Whitworth  v.  Adams,  5  Rand. , 
833,  and  Meagoe  v.  Simmons,  1  Moody  &  Mai- 
kin,  121,  were  also  cited,  although  the  trans- 
action in  the  first  case  was  on  a  note  usurious 
in  its  inception,  being  accommodation  paper, 
made  for  the  purpose  of  raising  money,  but  it 
having  been  purchased  by  a  person  having  no 
knowledge  of  its  character,  the  transaction 
was  decided  not  usurious.  The  second  decides 
that  the  retention  of  an  usurious  premium,  by 
the  person  procuring  the  discount  of  the  bill, 
and  no  proof  that  the  owner  knew  of  the  fact, 
or  that  he  had  retained  more  than  interest,  the 
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transaction  was  not  usurious.  None  of  these 
cases,  that  I  am  able  to  perceive,  have  any 
analogy  to,  or  bearing  upon,  the  question  un- 
der consideration,  and  they  must  have  been 
cited,  therefore,  more  for  array  than  effect. 

The  two  cases  most  relied  on  by  the  coun- 
sel for  the  plaintiff  in  error  were  Lowes  v.  Maz 
zaredo,  and  Ruffen  v.  Armstrong;  and  I  will 
now  proceed  to  notice  their  applicability  to 
the  case  before  us.  Lowes  v.  Mazzaredo,  1  Stark. , 
385,  was  an  action  by  the  indorsees,  against 
the  acceptor  of  a  bill  of  exchange,  drawn  by 
G.  Lowes  to  his  own  order,  on  defendant,  at 
two  months,  for  £1,000,  indorsed  by  G.  Lowes 
to  Bloxham,  who  discounted  it  for  more  than 
the  legal  interest.  Bloxham  passed  the  bill  to 
Ambrose,  and  he  passed  it  over  to  the  plaint- 
iffs. It  was  adjudged  to  be  an  usurious  trans- 
action. This  case  was  much  relied  on  as  a  de- 
6O3*]  cided  authority  for  the  plaintiff  *in  er- 
ror; but  it  only  tends  to  show  that  the  English 
courts  have  not,  uniformly,  held  to  the  same 
principle  in  deciding  causes  under  their  Stat- 
ute of  Usury.  The  action  in  this  case  was 
against  the  acceptor  of  the  bill,  and  the  ac- 
ceptor of  a  bill  of  exchange  stands  in  the  same 
relation  to  the  indorsees  that  the  maker  of  a 
promissory  note  does;  they  are  both  the  prom- 
isors of  payment,  and  their  obligations,  there- 
fore, are  the  same.  The  transaction  differs 
from  the  one  before  us,  as  the  suit  there  was 
against  the  indorser,  and  not  the  drawer;  and 
from  the  report  of  the  case  in  Starkie,  I  am 
unable  to  determine  whether  the  bill  was  ac- 
cepted for  a  valuable  consideration  or  not;  it 
may  have  been  an  accommodation  bill,  for  the 
purpose  of  raising  money  on  loan,  and  not  a 
valid  transaction.  .  The  drawing  of  the  bill  by 
G.  Lowes,  payable  to  his  own  order,  and  the 
exorbitant  interest  paid  for  its  discount,  of  6 
per  cent,  to  Bloxham,  besides  a  commission  to 
the  plaintiffs,  are  certainly  indications  of  in- 
validity, which  I  think  will  at  least  authorize 
a  rejection  of  this  case  as  an  authority  in  fa- 
vor of  the  plaintiff  in  error. 

Ruffen  v.  Armstrong,  2  Hawk.,  411,  was  a 
joint  sealed  obligation  of  three  persons,  prom- 
ising to  pay  Armstrong  $911.28,  payable  on 
demand,  one  year  after  Sep.  13,  1819,  with  in- 
terest from  Dec.  10,  1819.  Armstrong,  being 
desirous  to  raise  money,  and  having  been  in- 
formed by  his  clerk,  Halcom,  that  Ruffen  was 
in  the  habit  of  buying  notes,  he  indorsed  the 
obligation  to  Halcom,  and  told  him  to  sell  it 
to  Ruffen  as  his  own  property.  He,  accord- 
ingly, did  sell  the  note  for  $600,  representing 
It  to  be  his  own,  and  indorsed  it  over  to  Ruffen 
without  recourse  to  him.  The  money  received 
was  immediately  handed  to  Armstrong.  The 
transaction  was  held  to  be  usurious.  This  case, 
as  I  think,  is  the  only  one  to  be  found  in  the 
books  or  reports  that  has  the  appearance  of  de- 
ciding the  law,  in  opposition  to  the  law  as  held 
by  the  courts  of  this  State.  It  arose  in  the 
State  of  N.  C-,  and  differs  from  the  one  before 
us  in  the  following  particulars:  1.  The  instru- 
ment is  not  properly  a  note  of  hand,  but  a 
bond  or  specialty;  and  2.  It  was  sold  or  dis- 
counted as  to  the  property  of  Halcom,  the 
clerk  of  the  defendant  in  the  suit,  and  not  as 
OO4*]  the  property  of  Armstrong,  who  de- 
ceived the  money  paid  for  it.  There  was  no 
communication  between  Ruffen, who  discount- 
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ed  the  note,  and  Armstrong,  the  real  owner, 
but  the  dealing  was  wholly  with  Halcom,  who- 
represented  himself  as  the  owner  of  the  note. 
There  are  some  peculiarities  in  the  opinion  de- 
livered in  this  case,  which  to  me  are  unac- 
countable. The  judge  quotes,  as  applicable 
to  the  case,  the  opinion  of  Judge  Spencer  in 
Munn,  v.  Com.  Co.,  and  observes  that  the  opin- 
ion of  a  late  distinguished  judge  in  a  sister 
State  is  so  applicable  to  his  view  of  the  sub- 
ject, and  conveys  his  sentiments  so  much  more 
conspicuously  than  he  could  have  expressed 
them,  that  he  begs  leave  to  quote  his  words:. 
"  I  take  it  to  be  clear,  that  if  a  bill  or  note  is 
made  for  the  purpose  of  raising  money  upon 
it,  and  it  is  discounted  at  a  premium  higher 
than  the  legal  rate  of  interest,  and  when  none 
of  the  parties  whose  names  are  on  it  can,  as 
between  themselves,  maintain  a  suit  on  the  bill 
when  it  becomes  mature  provided  it  had  not 
been  discounted,  that  then  such  discount  of 
the  bill  would  be  usurious,  and  the  bill  would 
be  void."  Are  we,  then,  to  conclude  that  the 
note  signed  and  sealed  by  three  persons,  and 
made  payable  to  Armstrong,  was  made  for  the 
raisiug  of  money  upon  it? — and  could  not  Arm- 
strong have  maintained  a  suit  against  the  mak- 
ers of  the  note?  If  these  are  facts,  and  I  am 
unable  to  see  how  any  other  conclusion  can 
be  arrived  at,  then  the  note  was  accommoda- 
tion paper,  and  the  case  of  course  cannot  be 
relied  on  as  a  precedent  for  the  plaintiff  in  er- 
ror. Ch.  J.  Taylor,  in  delivering  his  opinion 
in  this  case,  took  occasion  to  observe,  that  the- 
policy  of  the  law  against  usury  is  as  powerful 
now,  under  the  improvement,  population  and 
commerce  of  the  State,  as  it  was  a  century  ago, 
when  the  law  was  passed.  These  are  strange 
setiments  in  this  enlightened  age.  To  sup- 
pose that  the  same  rigid  rules  of  construction 
are  as  necessary  now,  when  the  trade,  com- 
merce and  population  of  the  country  have  been 
trebled,  and  its  capital  increased  in  the  same 
proportion  as  when  it  was  almost  without 
trade  of  any  kind,  with  little  capital  or  en- 
terprise, and  a  sparse  population,  is  contrary 
to  the  experience  of  every  enlightened  com- 
munity on  the  globe.  In  every  country  where 
usury  laws  have  existed,  it  has  been  found 
necessary,  for  the  aid  of  commerce,  to  relax 
their  rigidity.  *Under  a  strict  con-  [*6O5 
struction,  bills  of  exchange,  as  well  as  valid 
notes,  might  be  excluded;  but  we  find  the  sale 
of  the  first  universally  admitted,  and  it  is  com- 
paratively but  in  few  instances  that  the  sale  or 
discount  of  the  latter  is  objected  to.  Another 
remark  of  the  judge  is,  that  the  law  is  impor- 
tant to  restrain  the  power  of  amassing  wealth 
without  industry,  and  to  prevent  those  who 
possess  money  from  sitting  idle  and  fattening 
on  the  toils  of  others.  The  judge  appears  to 
take  it  for  granted,  that  every  man  in  the  pos- 
session of  money  or  capital  is  an  idle  man.  But 
is  this  the  fact?  Not  so;  for  it  is  only  the  in- 
dustrious that  are  able  in  this  country  to  amass 
wealth,  and  not  those  who  fatten  on  the  toils 
of  others;  for,  in  every  community  (unless  I 
am  bound  to  except  N.  C.),  they  are  the  in- 
dividuals who  give  energy  to  trade,  commerce, 
manufacturers  and  enterprise  of  every  de- 
scription. He  does  not  consider,  that  without 
the  use  of  money,  but  little,  if  any,  can  be 
amassed,  and  that  it  is  only  where  money  is 
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to  be  had  that  wealth  increases;  that  money, 
like  every  article,  will  seek  the  best  market, 
and  will  not  stay  in  N.  C.  at  6  per  cent,  if  it 
can  obtain  7  in  N.  Y.  The  principles  advo- 
cated in  this  case  would  be  just  as  applicable 
against  loans  at  any  rate  of  interest;  for  what- 
ever may  be  the  rate,  the  same  objection  of 
sitting  idle  may  be  brought  against  the  lender. 
Most  governments  have  deemed  it  beneficial 
to  invite  capital  from  all  quarters;  but,  from 
the  tenor  of  this  opinion,  I  should  draw  the 
conclusion  that  it  was  rather  deemed  an  evil 
than  a  good. 

It  will  now  be  perceived  that  after  the  very 
laborious  researches  of  the  counsel  for  the 
plaintiff,  they  have  only  been  able  to  furnish 
a  single  case  in  any  way  analogous  to  the  one 
before  this  court,  and  that  a  very  doubtful  one; 
and  not  one  solitary  case  has  been  adduced 
from  the  records  of  the  English  tribunals, where 
the  facts  of  the  case  or  the  principle  of  the  de- 
cision was  the  same  as  that  of  Hendricks  and 
Cram  ;  that  is,  where  the  note  was  perfectly 
fair  and  given  for  a  valuable  consideration, 
sold  or  discounted  by  the  payee,  and  where 
the  suit  was  brought  by  the  purchaser  against 
the  payee.  That  some  opinions  may  be  found 
favoring  the  doctrine  contended  for  by  the 
6O(>*]  plaintiff  in  error,  I  think  *not  improb- 
able ;  but,  in  my  view,  this  court  is  not  to  be 
guided  in  their  adjudications  by  the  mere  dicta 
of  the  judges  of  other  courts,  but  by  the  facts 
and  principles  of  the  cases  relied  on  as  prece- 
dents. 

One  general  principle  appears  to  govern  al- 
most all  the  cases  examined,  whether  decided 
by  the  courts  of  these  States  or  of  England, 
which  is,  that  a  note  given  for  a  valuable  con- 
sideration, and  free  from  usury  in  its  origin, 
cannot  be  tainted  by  any  subsequent  transac- 
tion ;  but  a  note  originally  made  for  the  pur- 
pose of  raising  money,  and  which  is  sold  or 
discounted  for  more  than  the  legal  rate  of  in- 
terest, is  void.  The  difference  between  a  note 
made  for  the  sole  purpose  of  raising  money, 
and  one  given  for  a  valuable  consideration,  is 
very  obvious.  The  first  in  its  inception  is  in- 
tended as  security  for  a  loan,  and  represents 
credit  only,  not  property  ;  while  the  other  is 
given  for  goods  or  other  valuable  considera- 
tion, and  is  the  representative  of  money  or 
property  as  truly  as  the  note  of  a  bank  is  such 
representative  ;  and  it  might  as  well  be  called 
usury  to  sell  a  bank  note  for  less  than  its  face, 
as  to  call  it  usury  to  sell  on  the  same  terms  a 
note  representing  property.  In  such  a  case  we 
might  exclaim  with  Ld.  Kenyon,  in  Parr  v. 
Eliason,  if  this  suit  can  be  maintained,  no  man 
would  be  safe  in  taking  a  U.  8.  Bank  post-note 
payable  to  order. 

The  principle  which  the  counsel  of  the  plaint- 
iff in  error  attempted  to  enforce,  that  when- 
ever a  person  receives  money  and  is  bound  for 
its  repayment,  the  transaction  must  be  deemed 
a  loan,  is,  in  my  view,  incorrect.  The  pur- 
chase of  bills  of  exchange  and  drafts,  is  a  mer- 
cantile operation  of  daily  occurrence  and  to 
vast  amounts.  These  purchases  are  always 
mode  of  the  drawer  of  the  bill  or  draft,  and 
they  are  nearly  in  every  instance  purchased  for 
a  greater  amount  than  their  face.  If  the  bill 
is  on  a  foreign  house  and  comes  back  protested, 
the  drawer  who  has  received  the  purchase 
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money  is  not  only  liable  for  the  amount  of  the 
bill  with  interest,  but  10  per  cent,  upon  every 
$100  in  addition.  If  money  is  wanted  in  the 
City  of  N.  Y.,  Boston,  or  any  of  our  commer- 
cial cities,  a  draft  is  purchased,  either  of  one 
of  the  banks,  or  of  an  individual  having  funds 
or  money  in  the  place  where  it  is  wanted,  and 
the  price  in  all  cases  is  regulated  by  the  scar- 
city *pr  abundance  of  money,  the  re-  [*6O7 
sponsibility  of  the  drawers,  and  the  expense 
and  risk  of  transportation.  In  case  of  the  pro- 
test of  inland  bills,  $5  is  allowed,  if  on  certain 
places,  and  $3  on  $100  for  others,  with  inter- 
est from  the  time  of  notice  of  protest  and  de- 
mand of  payment.  In  either  of  these  cases,  if 
the  bill  or  draft  is  not  paid  by  the  house  upon 
which  it  is  drawn,  shall  those  who  drew  it  be 
permitted  to  plead  the  Statute  of  Usury,  be- 
cause they  received  the  money  for  the  "paper 
and  are  bound  for  its  payment?  In  accordance 
with  the  principle  contended  for  by  the  coun- 
sel for  the  plaintiff,  every  transaction  in  the 
purchase  and  sale  of  bills  of  exchange,  or 
drafts,  is  usurious.  This,  I  should  presume, 
will  not  be  admitted  by  any  who  are  sensible 
of  the  importance  of  the  commercial  transac- 
tions of  this  State,  and  the  facilities  required 
to  aid  and  encourage  them.  The  true  test  is 
that  established  by  our  own  courts  :  1.  That 
the  bill  or  note  must  be  given  for  a  legal  and 
valid  consideration,  and  free  from  the  taint  of 
usury  in  its  original  formation  ;  2.  It  must  be 
an  available  instrument  in  the  hands  of  the 
original  holder,  so  as  to  give  him  a  right  of 
action  against  the  parties  to  it ;  and  3.  Usury, 
to  invalidate  the  note  or  bill,  must  exist  be- 
tween the  original  parties  to  it.  The  note  of 
Gomez  was  a  perfectly  available  instrument  in 
the  hands  of  Cram,  and  could  not  be  negoti- 
ated without  his  becoming  a  party  to  it  by  his 
indorsement;  and  why  should  not  the  plaintiff 
in  error  be  bound  by  his  indorsement  ?  The 
indorsement  was  necessary  to  effect  a  legal 
transfer  of  the  note,  and  in  making  it,  the  in- 
dorser  intended  it  as  a  warranty,  that  it  should 
be  paid  by  the  drawer,  or  that  he  would  return 
the  money  he  received  for  it,  with  interest.  If 
he  did  not  so  intend,  why  not  indicate  it  by 
his  indorsement,  instead  of  indorsing  it  in 
blank?  It  was  not  made  a  condition  of  sale 
that  the  plaintiff  should  indorse  in  the  manner 
he  did.  Instead  of  making  conditions  or  reser- 
vations, he  sent  the  note  out  with  his  own 
name  on  it ;  and  under  such  circumstances,  it 
would  be  far  from  just  if  he  should  be  released 
from  its  payment.  To  permit  the  plaintiff, 
after  having  received  the  money,  and  perhaps 
gained  from  its  use  twice  or  three  times  the 
amount  of  discount,  now  to  allege  usury,  would 
almost  amount  to  an  *encouragement  [*6O& 
of  fraud  and  a  violation  of  the  statute.  The 
object  of  the  statute  is  to  shield  and  protect 
the  oppressed,  not  such  persons  as  the  plaintiff, 
who,  having  been  benefited  by  a  contract,  now 
endeavors  to  evade  its  fulfillment. 

There  was  no  pretense,  if  I  understood  the 
counsel  for  the  plaintiff  correctly,  to  avoid  the 
notes  as  against  the  maker,  but  that  the  claim 
of  Hendricks  against  the  indorser  was  void. 
I  am  unable  to  perceive  how  this  is  to  be  effect- 
ed in  accordance  with  the  provisions  of  the  stat- 
ute; for  if  the  transaction  was  usurious,  then  the 
statute  pronounces  the  notes  to  be  utterly  void; 
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and  this  is  the  principle  which  has  governed 
in  several  of  the  cases  cited  by  the  counsel  for 
the  plaintiff  in  this  court  ;  but  how  the  in- 
<Jorser  can  be  separated  from  the  drawer,  when 
without  the  indorsement  the  notes  were  not 
negotiable,  it  is  difficult  to  perceive,  especially 
under  the  circumstances  which  attended  the 
act  of  indorsing.  The  indorsement  was  as  nec- 
essary in  the  consummation  of  the  transaction 
as  the  making  of  the  note,  and  the  act  of  in- 
dorsing is  made  necessary  by  statutory  provis- 
ion, in  order  to  a  legal  transfer  of  the  instru- 
ment. Both  the  drawer  and  indorser,  there- 
fore, under  the  facts  in  the  case,  must  be  liable 
for  the  payment  of  the  notes  to  the  holder,  or 
neither  is  liable.  If  the  indorser  in  making 
sale  of  the  notes  had  intended  to  exonerate  him- 
self from  liability,  he  would  have  indorsed 
without  recourse  to  him  ;  but  as  he  did  not  so 
indorse,  and  sent  them  into  the  market  free  of 
all  conditions,  they  contained  his  warranty, 
and  he  must  be  liable  for  the  payment  of  the 
amount  he  received,  with  interest. 

In  the  purchase  of  a  negotiable  security  of 
any  kind,  the  price  given  must  depend  on  the 
responsibility  of  the  parties  to  the  instrument. 
If  the  seller  is  not  willing  to  become  responsi- 
ble, he  will  not  add  his  warranty  ;  and  if  he 
•does  add  it,  he  knows  or  ought  to  know  that 
the  law  as  settled  in  this  State  makes  him  lia- 
ble for  the  money  he  receives  for  the  security, 
with  interest.  The  drawer  or  acceptor,  in  the 
•event  of  the  demand  being  made  of  him,  has  no 
right  to  complain  by  being  compelled  to  pay  the 
amount  expressed,  as  his  engagement  was  that 
he  would  pay  it  for  value  received  ;  and  where 
then  is  the  hardship  of  the  case  ?  There  is  none. 
<5O9*]  *The  counsel  for  the  plaintiff  in  er- 
ror endeavored  to  enforce  the  necessity  of  a 
strict  construction  of  the  statute,  in  order  that 
an  effectual  bar  may  be  placed  in  the  way  of 
transactions  such  as  those  under  consideration. 
These  are  transactions,  however,  in  which  the 
commercial  part  of  the  community  are  deeply 
interested.  The  merchant  and  trader  often  re- 
quire facilities,  unknown  and  unrequired  by 
those  pursuits  run  in  a  different  channel.  The 
changes  and  fluctuations  in  the  money  market 
are  notorious  and  frequent,  and  when  this  nec- 
essary article  can  be  had  in  no  other  way,  it 
must  be  obtained  by  a  sale  of  property,  at 
whatever  price  it  will  bring,  whether  such 
property  be  merchandise  or  negotiable  securi- 
ties. A  party  will  dispose  of  one  or  the  other, 
as  his  interest  may  be  affected  by  the  transac- 
tion. If  the  market  is  bad  for  the  goods  he 
may  have  on  hand,  and  the  prospect  of  a  bet- 
ter market  is  in  view  for  the  future,  he  will  not 
sacrifice  his  property  under  the  hammer  of  the 
auctioneer,  when  for  a  moderate  premium  on 
his  negotiable  securities  he  can  raise  the  sum 
he  wants.  There  is  certainly  nothing  in  this 
which  partakes  of  usury,  or  of  an  intention  to 
evade  the  provisions  of  the  statute.  A  knowl- 
edge of  the  necessity  of  these  facilities  in  mer- 
contile  transactions  has  induced,  I  have  no 
doubt,  the  English  as  well  as  our  own  courts 
to  give  a  liberal  construction  to  the  Statutes 
on  Usury,  and  by  confining  their  operation 
within  prescribed  limits,  have  not  only  pre- 
vented the  embarrassment,  but,  in  many  in- 
stances, the  utter  ruin  of  thousands  who  were 
extensively  engaged  in  foreign  commerce. 
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Another  objection  urged  was,  that  induce- 
ments were  held  out  to  the  trading  part  of  the 
community, by  the  facility  afforded  for  raising 
money  by  the  sale  of  securities,  to  enter  into 
ruinous  speculations,  injurious  to  themselves, 
as  |well  as  those  with  whom  they  deal.  We 
might  as  well  attempt  to  reason  from  the  fact, 
that  because  evils  have  resulted  to  some  from 
the  free  and  uncontrolled  right  a  man  has  over 
his  own  property,  that  the  exercise  of  this  right 
ought  to  be  restricted  ;  but  if  we  are  to  abro- 
gate all  laws  that  may  be  construed  as  holding 
out  inducements  to  the  improvident  and  un- 
thinking part  of  the  community  to  act  unwise- 
ly, there  would  be  many  less  in  the  statute 
book  than  there  now  are.  To  attempt,  there- 
fore, to  *f rame  laws  with  a  view  of  [*6 1 0 
preventing  improvidence,  thoughtlessness  and 
negligence  in  trade,  would  be  a  hopeless  task, 
and  one  that  cannot  be  effected  while  the  im- 
perfections of  our  nature  remain.  But  where 
is  the  proof,  except  in  the  imagination  of  the 
counsel,  that  the  principle  upon  which  our 
courts  proceed  will  prove  deleterious?  The  ex- 
perience of  the  past  proves  the  utter  inconsist- 
ency of  the  theory  advanced;  for  the  principle 
having  been  established  and  acted  on  in  every 
case  which  has  come  up  for  adjudication  in 
our  courts  from  1811  to  the  present  time,  and 
no  instance  of  evil  having  been  shown  or  re- 
ferred to  by  the  able  counsel  for  the  plaintiff 
in  error,  it  is  evident  that  the  suggestion  is 
without  foundation.  If  we  advert  to  facts, 
and  compare  the  condition  of  the  people  of 
this  State  in  1811  with  what  it  now  is,  we  can- 
not but  perceive  that  instead  of  the  fancied  op- 
pression of  the  money-lender,  money  has  been 
annually  increasing  among  us,  and  has  been 
obtained  in  this  State  at  a  less  rate  of  interest 
than  in  many  of  the  other  States  of  the  Union. 
In  proportion  as  the  shackles  of  the  law  are 
loosened,  and  men  are  permitted  to  purchase 
and  sell,  upon  terms  of  reciprocity,  capital  in- 
creases, and  the  price  for  its  use  lessens.  That 
there  is  a  great  increase  of  capital  in  this  State 
since  1811, principally  foreign,  cannot  be  doubt- 
ed. Whether  the  investment  which  it  seeks  is 
the  purchase  of  notes  and  bills,  or  the  stocks 
of  our  moneyed  or  manufacturing  establish- 
ments, this  fact  is  incontrovertible,  that  we 
have  prospered  as  a  State  in  our  agriculture, 
commerce  and  manufactures,  although  our  cit- 
izens have  been  permitted,  under  the  construc- 
tion given  to  the  statute,  to  purchase  and  sell 
negotiable  securities,  without  subjecting  them- 
selves to  the  pains  and  penalties  of  usury. 

It  has  been  held,  if  a  contract  is  susceptible 
of  two  constructions,  one  of  which  will  bring 
it  within,  and  the  other  without  the  Statute  of 
Usury,  the  latter  construction  should  be  adopt- 
ed. 3  Cow.,  284.  But  the  question,  whether 
a  contract  is  in  substance  a  loan,  disguised  in  a 
shape  to  evade  the  law,  or  a  bona  fide  transac- 
tion of  another  species,  belongs  to  the  decision 
of  the  jury  ;  and  in  Chesterfield  v.  Jansing,  the 
Master  of  the  Rolls  observed,  that  whether  an 
agreement  was  usurious  or  not,  might  be  de- 
termined in  two  ways;  first,  by  the  verdict  of  a 
*jury  on  the  plea  of  the  corrupt  agree-  [*6 1 1 
ment,  and  second,  by  the  court  exercising  their 
own  judgment  on  the  particular  circumstances 
of  the  case.  3  Com.  Law,  98.  The  cause  under 
consideration  was  submitted  to  a  jury  ;  they 
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heard  all  the  evidence.were  possessed  of  all  the 
facts  and  circumstances  of  the  case  and,  there- 
fore, were  competent  to  decide  whether  the  trans- 
action was  one  coming  within  the  provisions  of 
the  Act  for  Preventing  Usury,  or  not;  they  de- 
cided that  the  transaction  was  not  usurious, 
and  gave  a  verdict  for  the  plaintiff  for  the 
amount  actually  advanced  by  him  on  the  notes, 
with  legal  interest  from  the  date  of  such  ad- 
vance to  the  date  of  the  verdict.  The  Supreme 
Court  have  sustained  the  verdict,  and  if  there 
is  still  any  doubt  as  to  the  proper  construction 
of  the  transaction, whether  it  be  a  loan  or  a  sale, 
it  ought  to  be  decided  by  this  court,  upon  the 
principle  laid  down  in  Archbold  v.  Tliomas,  by 
adopting  that  construction  which  will  bring  it 
without  the  statute.  The  4lh  section  of  the 
"Act  for  Preventing  Usury, "although  intend- 
ed to  regulate  the  proceedings  relative  to  usury 
in  the  Court  of  Chancery,  I  think  may  be  re- 
ferred to  as  sustaining  the  verdict  of  the  jury  in 
the  court  below,  and  in  some  measure  showing 
the  spirit  under  which  the  law  was  enacted. 
The  substance  of  the  section  is,  that  persons 
charged  with  taking  usurious  interest,  may  be 
compelled  to  answer  under  oath  in  the  Court 
of  Chancery,  and  discover  the  amount  thus 
taken  ;  and  upon  making  such  discovery  and 
return  of  the  money  taken  more  than  interest, 
with  the  costs  of  suit,  they  shall  stand  acquit- 
ted from  any  forfeiture  or  penalty.  The  ver- 
dict of  the  jury  is  to  the  same  effect ;  for  the 
plaintiff  in  the  court  below  recovers  no  more 
than  he  paid  and,  therefore,  virtually  returns 
all  he  has  retained  over  and  above  lawful  in- 
terest. If,  then,  the  Legislature  have  deemed 
it  necessary  to  restrict  the  Court  of  Chancery 
in  their  judgments  to  damages  to  the  defend- 
ant of  the  excess  of  interest  received,  why 
should  not  the  same  rule  operate  in  the  action 
of  assumpsit,  which  is  an  equitable  action  ? 
Whether  this  construction  of  that  part  of  the 
statute  be  correct  or  not,  is  of  little  importance 
in  the  present  case,  as  the  transaction  between 
the  parties  in  this  case  was  evidently  of  a  nat- 
ure not  contemplated  by  the  Legislature  when 
G 1 2*J  the  Act  was  passed.  A  Conclusive 
proof  of  this  is,  that  at  the  revision  of  the  stat- 
utes in  1823,  the  law,  as  settled  by  the  Supreme 
Court,  had  existed  and  been  acted  on  for  a 
period  of  16  or  17  years;  and  although  the  Leg- 
islature did  amend  the  statute,  so  as  to  protect 
the  innocent  holders  of  notes  contaminated 
with  usury,  they  neither  abridged  or  altered 
the  law  in  any  other  respect. 

A  very  important  consideration  in  deciding 
upon  this  question  is,  the  impropriety  of  over- 
turning the  law  as  it  has  existed  and  been  gen- 
erally understood  for  so  many  years,  and  under 
which  not  only  the  contract  in  question,  but 
numerous  others,  have  been  entered  into.  These 
contracts,  we  have  a  right  to  presume,  have 
been  consummated  in  good  faith,  and  with  a 
knowledge  that  they  were  sanctioned  by  the 
decisions  of  the  Supreme  Court ;  and  it  would 
seem  to  be  injustice  now  to  declare  all  such 
contracts  void,  and  thus  deprive  the  parties  of 
a  property  legally  acquired.  If  the  law  is 
wrong,  it  appears  to  me  the  proper  forum  for 
its  amendment  is  the  Legislature,  and  not  this 
court.  If  the  Legislature  shall  deem  it  proper 
to  amend  the  law,  it  will  operate  as  it  ought 
upon  all  subsequent  contracts, while  the  decis- 
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ion  of  this  court  would  have  an  ex  post  facto 
operation,  and  reach  cases  which  have  been 
consummated  under  the  sanction  of  well  con- 
sidered legal  adjudications. 

I  am  of  opinion,  therefore,  that  the  judgment 
of  the  Supreme  Court  should  in  all  things  be 
affirmed. 

By  Mr.  Senator  Bear dsley.  The  question 
involved  in  this  controversy  is  one  of  vital  im- 
portance to  commercial  men,  and  should  be 
dispassionately  considered  and  settled  by  this 
court.  If  the  transaction  is  usurious  we  ought 
fearlessly  to  pronounce  it  such  ;  but  if  there 
is  a  reasonable  doubt  whether  it  is  usurious 
within  the  meaning  of  the  statute,  I  hold  it  to 
be  the  duty  of  this  court  to  sustain  the  judg- 
ment of  the  Supreme  Court.  We  do  not  sit 
here  to  make  law,  but  to  pronounce  what  the 
law  is  ;  and  if  there  is  a  defect  in  the  usury 
law,  it  belongs  to  the  Legislature  and  not  to 
the  courts  to  correct  it.  When  the  Legislature 
makes  a  new  law  or  amends  an  old  one,  the 
enactment  applies  only  to  cases  arising  after 
the  law  is.  made  or  amended  ;  but  when  courts 
apply  the  law  to  new  cases  their  decisions  re- 
late *back  to  past  cases.  In  this  view  [*613 
of  the  subject,  it  is  more  discreet  for  the  Leg- 
islature to  provide  for  defects  in  the  law  by  a 
new  enactment,  than  for  courts  to  extend  the 
law  by  strained  constructions  to  doubtful  cases. 

It  will  be  conceded  that  the  rule  adopted  by 
the  Supreme  Court  is  perfectly  just  and  equi- 
table between  the  parties,  and  is  that  which 
courts  of  equity  always  adopt  where  a  party 
comes  into  chancery  to  be  relieved  from  an 
usurious  contract.  They  require  the  party  to 
do  equity  when  he  asks  equity,  and  before 
granting  relief,  compel  him  to  pay  the  amount 
actually  received,  with  interest.  I  do  not  re- 
fer to  this  rule  with  a  view  of  contending  that 
in  cases  of  usury,  courts  of  law  ought  to  adopt 
it,  but  merely  to  show,  that  being  equitable, 
the  party  who  is  brought  to  this  standard  has 
no  reason  to  complain  where  usury  is  not  clear- 
ly established. 

The  law  in  relation  to  usury  on  this  point 
has  for  many  years  been  considered  as  well 
settled  by  the  decisions  of  our  courts,  and 
I  know  of  no  case  in  this  State  that  militates 
against  the  doctrine  of  the  Supreme  Court. 
The  rule  is  this,  that  where  a  note  is  valid  in 
its  inception,  it  may  be  sold  at  a  discount  be- 
yond the  legal  rate  of  interest,  and  without 
subjecting  the  purchaser  to  the  imputation  of 
usury.  If  he  sues  the  maker,  he  may  recover 
the  full  amount ;  but  if  he  sues  his  immediate 
indorser,  he  shall  recover  of  him  only  the 
amount  paid  with  interest.  On  the  other  hand, 
if  a  note  is  usurious  in  its  concoction,  the  stain 
of  usury  accompanies  it  and  renders  it  void  in 
the  hands  of  a  bona  fide  purchaser.  Lowe  v. 
Waller,  Doug.,  736,  740,  etc.  So  rigid  is  this 
latter  feature,  and  so  contrary  to  the  common 
standard  of  morality,  that  jurors  have  strug- 
gled with  the  courts  and  frequently  have 
sturdily  resisted  in  favor  of  bona  fide  holders. 
Several  cases  referred  to  on  the  argument  were 
of  this  description.  2  Bay,  23;  2  Johns.  Cas., 
60  ;  Id.,  66,  206.  These  show  that  the  sense 
of  the  community  is  against  extending  the  pro- 
visions of  the  Usury  Law  beyond  its  legitimate 
object ;  and  where  a  transaction  is  susceptible 
of  two  constructions,  one  in  favor  of,  and  the 
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other  against  usury,  that  construction  shall  be 
adopted  which  will  give  effect  to  the  contract, 
and  avoid  the  usury.  3  Cow.,  284,  285.  The 
modification  of  our  usury  law  in  the  Revised 
614*]  Statutes,  1  R.  S.,  72,  in  *favor  of  bona 
fide  holders  of  usurious  instruments,  also  shows 
the  sense  of  the  community  against  the  rigid 
features  of  the  former  law,  and  indicates  that 
if  the  case  under  consideration  has  not  been 
considered  usurious,  we  are  not  called  upon  by 
public  sentiment  to  extend  the  doctrine  of 
usury  to  new  cases,  but  rather  to  restrict  it. 

Our  Statute  of  Usury,  1  R.  L.,  1813,  p.  64, 
declares  "  that  no  person  or  persons  whomso- 
ever shall  hereafter  take,  directly  or  indirect- 
ly, for  loan  of  any  moneys,  etc.,  above  the 
value  of  7  per  cent,  per  annum  ;  nor  take  any 
bond,  bill,  note  or  security  whatsoever,  for  pay- 
ment of  money  to  be  lent,  or  to  be  due  or  pay- 
able by  any  means  whatsoever,  whereupon  or 
whereby  more  than  7  per  cent,  shall  be  re- 
served." "  And  further  that  all  bonds,  bills, 
notes,  contracts  and  assurances  whatsoever, 
and  all  deposits  of  goods  or  other  things  what- 
soever, for  payment  of  any  principal  or  money 
to  be  lent  or  covenanted  or  agreed  to  be  paid, 
above  7  per  cent,  shall  be  void."  To  constitute 
usury,  there  must  be:  1.  A  loan;  2.  Taking 
more  than  lawful  interest;  3.  A  corrupt  agree- 
ment. Bk.  of  Utica  v.  Wager,  2  Cow.,  712  ;  4 
Pet.,  205;  Ord,  Usury,  23.  Now  to  constitute 
usury,  courts  have  uniformly  considered  it 
necessary  that  there  should  be  a  loan  of  mon- 
ey, either  express  or  implied,  and  where  more 
than  the  legal  rate  of  interest  has  been  reserved 
and  it  was  a  loan  they  have  adjudged  it  usuri- 
ous and  void  ;  but  if  the  transaction  was  the 
sale  of  an  available  security  then  it  was  not  so. 
Floyer  v.  Edwards,  Cowp.,  114  ;  Lowe  v.  Wal- 
ler, Doug.,  740;  19  Johns..  508.  Hence  in 
every  case  the  question  is,  what  is  the  real  sub- 
stance of  the  transaction  ?  Not  what  is  its 
color  and  form  ;  was  it  a  loan  and  the  intent 
of  the  parties  to  cover  usury,  or  was  it  an  ab 
solute  bona  fide  sale  ?  Thus  in  Massa  v.  Daul- 
ing,  Str.,  1243,  which  was  an  action  against  the 
indorser  of  a  promissory  note  of  £200,  which 
the  plaintiff  had  discounted  at  £197,  having  3 
months  to  run,  and  then  took  another  note  for 
the  same  amount,  having  3  months  more  to 
run  on  a  further  discount  of  £3,  Ch.  J.  Lee 
left  it  to  the  jury  to  say  whether  it  was  a  loan 
or  a  purchase  of  the  note,  and  upon  their  pro- 
nouncing it  a  loan,  it  was  adjudged  usurious. 
This  was  a  question  like  the  one  now  before 
this  court,  between  the  indorsee  and  the  in- 
615*]  dorser,  *and  was  long  before  the  Rev- 
olution and,  of  course,  constitutionally  bind- 
ing on  the  courts  in  this  State.  The  principle 
decided  ought  to  control  the  decision  of  the 
present  cause,  and  in  my  opinion  is  decidedly 
opposed  to  the  new  doctrines  which  have  re- 
cently been  stated  and  are  now  urged  in  favor 
of  reversing  the  judgment  of  the  Supreme 
Court.  If  the  bare  fact  of  selling  a  valid  note 
at  a  discount  constitutes  usury,  as  between  the 
purchaser  and  the  seller  who  indorses  it,  as  is 
contended  by  the  counsel  of  Cram,  then  why, 
as  in  the  case  in  Strange,  should  the  question 
be  submitted  to  a  jury,  to  say  whether  it  was 
a  sale  or  a  loan?  If  the  doctrine  contended  for 
by  Cram's  counsel  be  correct,  then  Oft,  J.  Lee, 
in  Massa  v.  Dauling,  ought  to  have  told  the 
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jury,  that  as  between  the  indorsee  and  indors- 
er, the  bare  fact  of  selling  the  note  at  a  discount 
constituted  usury,  and  that  they  were  bound 
to  find  against  the  plaintiff. 

The  books  uniformly  recognize  the  distinc- 
tion between  a  sale  of  securities  and  a  loan  of 
money  under  the  color  of  a  sale  ;  and  this  dis- 
tion  is  recognized  and  spoken  of  in  cases  be- 
tween indorser  and  purchaser.  If,  as  is  now 
contended,  a  sale  must  in  all  cases  be  consid- 
ered in  the  nature  of  a  loan,  where  the  seller 
becomes  responsible,  then  I  can  see  no  sense  in- 
judges  recognizing  that  distinction  where  the 
question  is  between  the  purchaser  and  indorser. 
It  will,  however,  be  found  that  this  distinction 
is  not  confined  to  cases  where  the  seller  merely 
parts  with  his  interest  without  responsibility, 
but  is  recognized  in  many  cases  between  in- 
dorser and  purchaser,  which  I  shall  have  occa- 
sion to  refer  to,  as  it  was  in  the  case  already 
cited  from  Strange. 

Then,  can  the  purchase  of  the  notes  in  ques- 
tion be  considered  a  loan  ?  For  if  the  bargain 
was  a  sale  and  purchase,  it  is  not  within  the 
statute.  The  notes  were  vendible  property, 
made  transferable  by  statute,  and  recoverable 
in  the  name  of  the  indorsee.  They  were  sent 
into  the  market  to  be  sold  for  cash  to  the  high- 
est bidder,  and  were  valid  in  their  inception. 
There  is  nothing  in  the  case  from  which  the 
slightest  inference  can  be  drawn  that  the  parties 
intended  it  as  a  loan,  or  that  the  idea  of  a  loan 
ever  entered  into  into  the  mind  of  either  of 
them;  the  whole  transaction  shows  the  reverse. 
Cram  had  sold  his  *rum  on  a  credit  of  f*616 
4  months  without  interest,  and  it  is  a  fair  in- 
ference, that  in  consequence  of  this  credit,  he 
sold  at  an  advance  equal  to  the  discount  on  the 
note.  Every  business  man  knows,  that  in  our 
commercial  cities  the  credit  of  merchants  is 
frequently  sustained  by  a  sale  of  notes,  as  in 
the  present  instance.  When  money  is  scarce, 
they  raise  it  more  readily  and  on  better  terms,, 
by  selling  their  goods  on  a  credit,  and  ind.ors- 
ing  and  sending  their  customers'  notes  into 
market,  than  to  dispose  of  their  goods  for  cash 
at  the  auction  rooms.  How,  then,  does  the 
present  transaction  partake  of  the  character  of 
a  loan  ?  It  is  said  by  the  counsel  of  the  plaint- 
iff in  error,  that  every  advance  of  money  for 
a  promissory  note,  to  a  person  who  is,  or  may 
become  liable  to  repay  it,  is  in  effect  a  loan. 
It  is  true,  every  loan  implies  an  advance  of 
money  or  money's  worth;  but  it  is  not  true  that 
every  advance  of  money  is  a  loan,  nor  that  the 
eventful  liability  of  the  receiver  to  refund  is 
the  true  characteristic  of  a  loan ;  and  why 
should  the  sale  of  a  note  be  placed  on  a  differ- 
ent footing  from  the  sale  of  any  other  article 
of  property  ?  Suppose  a  man  buys  a  bill  of 
exchange  at  a  discount,  is  that  an  usurious 
loan  merely,  because  of  the  contingent  liabili- 
ty of  the  indorser,  if  the  acceptor  should  not 
pay?  Or,  suppose  a  man  purchases  a  farm,  and 
takes  a  deed  with  covenants,  and  is  afterwards 
evicted,  the  grantor  is  liable  to  refund  the  pur- 
chase money,  with  interest  ;  but  this  is  not  on 
the  principle  of  a  loan.  So  in  the  purchase  of 
a  chattel,  if  the  title  fail,  the  vendor  must  re- 
turn the  money,  but  not  on  the  principle  that 
the  money  paid  was  a  loan  or  in  the  nature  of 
a  loan. 

The  indorsement  of  negotiable  paper,  when 
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offered  for  sale,  is  to  transfer  the  right  of  ac- 
tion upon  it  by  virtue  of  the  statute,  and  is  in 
the  nature  of  a  warranty  that  the  paper  is  valid, 
and  will  be  paid  when  due.  If  the  paper  is 
valid,  and  the  money  is  not  paid,  the  indorser, 
if  duly  notified,  is  liable  by  his  contract  to  pay; 
but  it  does  not  follow  that  the  sale  is  a  loan  in 
consequence  of  the  indorsement,  nor  can  the 
maker.if  the  note  was  valid, set  up  usury  against 
the  holder  who  purchased  it  at  a  discount  in 
market.  15  Johns.,  44;  2  Bey,  23;  3  Pick.,  184; 
2  McC.,  173  ;  3  Id.,  365  ;  4  Id.,  402.  Judge 
Spencer,  in  giving  the  opinion  of  the  Supreme 
<J  1 7*]  Court,  in  Munn  v.  Commission  *Co.  thus 
expressed  himself  :  "This  appears  to  be  the 
true  test  in  distinguishing  between  a  case  where 
the  discount  of  a  bill,  at  a  higher  premium  than 
the  legal  rate  of  interest,  will  render  the  trans- 
action legal,  by  considering  it  a  purchase  of  a 
bill  already  perfect  and  available  to  the  party 
holding  it ;  and  where  it  will  be  illegal  as  an 
usurious  loan  of  money.  The  principle  is  too 
well  settled  to  be  questioned  that  a  bill  free 
from  usury  in  its  concoction  may  be  sold  at  a 
discount,  by  allowing  the  purchaser  to  pay 
less  than  the  amount."  In  Powell  v.  Waters,  8 
Cow.,  669,  Chancellor  Jones,  in  the  Court  of 
Errors,  at  pp.  685,  686  says :  "  The  distinc- 
tion between  the  purchasing  a  note  and  a  loan 
upon  it,  by  way  of  discount,  is  well  settled.  A 
note  that  has  been  negotiated  by  the  maker, 
and  might,  at  maturity,  be  enforced  against 
him  by  the  holder,  may  be  sold  at  a  greater 
discount  than  7  per  cent,  without  involving 
the  purchaser  in  the  penalties  of  usury,  but 
the  note  must  be  perfect  and  available  to  the 
holder,  to  make  it  salable  by  him — the  test 
is  the  right  to  maintain  an  action  upon  it,  if 
it  were  then  due.  In  the  case  of  Munn  v. 
Commission  Co.,  this  test  was  applied  to  dis- 
tinguish between  a  purchase  of  negotiable 
paper  under  value,  and  an  usurious  loan  on 
the  credit  of  it.  And  the  question  was  held  to 
be,  whether  the  holder  could  maintain  an  ac- 
tion. If  he  could,  a  sale  at  a  discount  was  de- 
fensible as  a  purchase ;  if  not,  it  was  illegal  as 
a  usurious  loan."  In  the  same  cause,  Senators 
Spencer  and  Colden,  in  very  marked  language, 
adopt  the  same  principle  as  correct,  and  this 
without  disapprobation  by  the  other  members 
of  the  court ;  so  that  it  may  almost  be  consid- 
ered an  adjudication  by  this  court. 

The  leading  case  in  the  English  courts,  re- 
lied upon  by  the  counsel  of  Cram,  is  Lowes  v. 
Mazzaredo,  decided  by  Ld.  Ellenborough,  in 
1816.  1  Stark.,  385,  It  was  an  action  on  a  bill 
of  exchange  against  the  defendant,  as  acceptor, 
drawn  by  G.  Lowes  on  the  defendant,  payable 
to  the  order  of  the  drawer,  and  was  indorsed 
by  Lowes,  the  drawer,  and  negotiated  by  him 
to  one  Bloxham,  at  a  discount  of  5  per  cent, 
beyond  legal  interest.  By  a  subsequent  in- 
dorsement and  sale,  it  was  purchased  by  the 
O18*]  plaintiffs  upon  a  further  *discount  be- 
yond legal  interest,  and  on  their  prosecuting 
the  acceptor,  it  was  held,  on  the  authority  of 
Lowe  v.  Waller,  Doug.,  736,  that  they  could  not 
recover.  In  regard  to  this  case,  the  inference 
is  irresistible,  that  it  was  an  accommodation 
bill,  made  expressly  for  the  purpose  of  raising 
money,  and  without  consideration.  I  infer 
this  from  the  fact  that  the  drawer  made  it  pay- 
able to  his  own  order,  and  negotiated  it  him- 
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self  at  a  discount,  after  indorsing  it ;  and  it  is 
so  considered  by  Judge  Johnson,  in  Johnson  v. 
King,  3  McC.,  370.  This  case,  then,  if  it  was 
an  accommodation  bill,  merely  decided  that  a 
bill  made  for  the  purpose  of  raising  money,  if 
sold  at  a  discount  beyond  legal  interest,  was 
usurious.  This  was  in  exact  accordance  with 
all  the  cases  in  England  and  in  our  own  courts, 
and  proceeds  on  the  ground  that  a  note  or  bill 
made  for  the  purpose  of  raising  money,  has  no 
legal  existence  till  negotiated  ;  before  then,  it 
is  the  same  as  waste  paper,  and  if  sold  at  an 
usurious  discount,  the  usury  enters  into  its 
composition,  and  taints  it  in  the  hands  of  a 
bona  fide  holder.  15  Johns.,  44;  3  Pick.,  187. 
Ld.  Ellenborough  was  of  opinion  that  the 
plaintiffs  could  not  recover  on  the  bill,  since 
they  were  obliged  to  claim  through  an  indorse- 
ment which  had  been  vitiated  by  usury.  The 
case  of  Parr  v.  Eliason,  7  East,  92,  was  relied 
upon  by  the  plaintiffs,  but  the  court  were  of 
opinion  that  Parr  v.  Eliason  was  distinguish- 
able from  this,  and  that  in  the  present  case  the 
indorsement  was  entirely  avoided  by  the  Stat- 
ute of  Usury,  and  could  not  be  dismissed  for 
one  purpose  and  retained  for  another,  and  that 
after  the  case  of  Lowe  v.  Waller  had  been  acted 
upon  so  long,  its  foundation  could  not  now  be 
inquired  into.  Lowe  v.  Waller  was  a  case  of 
usury  in  the  first  instance,  and  the  court  merely 
decided  that  the  note  being  void  in  its  incep- 
tion, no  subsequent  act  could  cure  it,  and  that 
it  was  void  in  the  hands  of  an  innocent  holder, 
If  Ld.  Ellenborough  intended  to  decide  that 
the  indorsment  of  a  bona  fide  note  might  be 
avoided  on  the  ground  of  usury  in  the  indorse- 
ment, in  the  hands  of  a  bona  fide  holder,  then 
the  case  in  Douglass  does  not  sustain  his  opin- 
ion, for  that  was  the  case  of  an  usurious  note; 
but  if  His  Lordship  considered  the  bill  as  one 
drawn  to  be  sold  in  market  merely  to  raise 
money,  and  was  not  only  sold  at  a  discount, 
*but  in  a  subsequent  sale  purchased  by  [*619 
the  then  plaintiffs  at  a  further  discount  be- 
yond legal  interest,  thus  heaping  usury  upon 
usury,  his  observations  may  be  reconciled  with 
other  decisions.  It  is  propable,  however,  that 
His  Lordship  intended  the  remark  as  applica- 
ble to  all  sales  of  negotiable  securities,  because, 
as  counsel,  he  had  16  years  before  contended 
for  the  doctrine,  that  where  a  valid  instrument 
was  indorsed  on  an  usurious  sale,  the  indorse- 
ment being  void  on  the  ground  of  usury,  the 
seller  who  had  indorsed  might  recover  the  bill 
in  an  action  of  trover,  even  against  a  bona  fide 
holder.  Such  was  the  case  of  Parr  v.  Eliason, 
1  East,  92,  in  which  Ld.  Ellenborough  was 
counsel  for  the  plaintiff,  and  was  decided  in 
1800  by  Ld.  Kenyon  against  the  plaintiff.  I 
shall  have  occasion  to  notice  this  case  more 
particularly  hereafter,  and  for  the  present  will 
merely  remark  that  it  was  considered  sound 
law  till  Ld.  Ellenborough  overturned  it,  six- 
teen years  afterwards,  on  his  coming  to  the 
Bench. 

The  next  English  case  relied  upon  by  the 
counsel  of  Cram  is  Chapman  v.  Black,  2  Barn. 
&  Aid.,  589,  decided  in  1819,  where  a  bill  af- 
fected with  usury,  being  in  the  hands  of  an 
innocent  holder,  he,  on  being  informed  of  it, 
took  a  fresh  bill  drawn  by  one  of  the  parties  to 
the  original  usury,  and  accepted  by  a  third 
person  for  the  accommodation  of  the  other  ; 
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and  on  the  authority  of  Lowes  v.  Mazzaredo,  it 
was  held  that  he  could  not  recover  against  the 
acceptor.  It  appears,  from  the  case,  that  the 
first  bill  was  made  expressly  to  be  discounted 
and,  of  course,  usurious  if  discounted  beyond 
legal  interest.  The  court  say  that  the  plaint- 
iff knew  the  first  bill  was  usurious  when  he 
took  the  second,  and  ought  to  have  resorted  to 
the  person  from  whom  he  received  it ;  other- 
wise, the  usurer  would  retain  the  money,  and 
the  statute  be  violated  with  impunity. 

The  case  of  Oaither  v.  Far.  and  Mech.  Bk.  of 
Georgetown,  1  Pet.,  43,  was  relied  upon  as  a 
leading  American  case  against  the  opinion  of 
the  Supreme  Court.  The  Bank  had  made  an 
usurious  loan  to  Corcoran,  the  owner  and 
payee  of  Gaither's  note  ;  Corcoran  indorsed 
Ga'ither's  note,  and  pledged  it  to  the  Bank  as 
security  for  the  usurious  loan.  Corcoran  failed 
to  pay,  and  the  Bank  sued  Gaither.who  set  up 
62O*]  *usury  in  the  loan  and  pledge,  as  a  de- 
fense to  the  action.  Corcoran  then  paid  the 
Bank,  and  agreed  to  have  the  suit  proceed  in 
the  name  of  the  Bank,  but  for  his  benefit.  On 
the  authority  of  Harrison  v.  Hannel,  5  Taunt., 
780,  the  court  decided  that  the  Bank  could  not 
recover,  because  the  pledge  was  to  secure  an 
usurious  loan.  It  was  not  a  sale  of  the  note, 
but  a  mere  pledge  to  secure  the  loan.  The  con- 
tract for  the  loan  being  void  for  usury,  no  in- 
terest could  be  acquired  by  the  Bank  in  the 
note  pledged.  To  make  that  an  authority  in 
the  present  case,  it  should  be  shown  that  the 
present  was  an  usurious  loan,  instead  of  a  sale; 
thus  begging  the  whole  ground.  In  Harrison 
v.  Hannel,  above  referred  to,  an  acceptance 
was  given  to  cover  several  debts,  part  valid 
and  part  known  to  be  usurious;  and  being 
blended,  the  court  very  properly  held  the  whole 
tainted  with  usury. 

Ruffin  v.  Armstrong,  2  Hawk.,  411,  a  case 
decided  in  N.  C.,  was  also  relied  on  as  an  au- 
thority directly  in  point  against  the  decision 
of  our  Supreme  Court.  That  was  an  action  by 
the  purchaser  of  a  sealed  note  against  the  payee 
of  the  note,  who  had  indorsed  it.  The  note  was 
given  to  Armstrong  for  $911.28,  with  interest, 
and  was  indorsed  by  him  and  put  into  the 
hands  of  his  clerk  to  be  negotiated  for  cash, 
with  directions  to  conceal  from  the  purchaser 
the  fact  that  the  note  belonged  to  Armstrong. 
The  clerk  represented  to  Ruffin,  the  purchaser, 
that  he  owned  the  note  and  sold  it  for  $600, 
after  indorsing  it,  without  recourse  to  himself 
as  indorser.  It  did  not  appear  whether  the 
note  was  made  for  the  purpose  of  raising  mon- 
ey, but  the  court  assumed  the  fact,  that  al- 
though the  clerk  was  an  actor  in  procuring  the 
money,  yet,  in  fact,  it  was  to  be  regarded  as  a 
sale  by  Armstrong;  and  as  he  had  indorsed  the 
note,  and  thereby  made  himself  liable,  it  was 
to  be  regarded  as  a  loan  and  usurious.  If  the 
court  were  correct  in  adjudging  it  a  loan,  then 
the  decision  that  it  was  usurious  may  be  sus- 
tained, and  a  purchase  at  a  discount  of  more 
than  $300  showed  it  oppressively  so.  It  is  ap- 
parent from  the  case,  that  the  judges  consid- 
ered the  indorsement  of  Armstrong  as  consti- 
tuting a  new  security  for  the  purpose  of  rais- 
ing money,  and  they  apply  the  doctrine  of  our 
82 1*]  Supreme  Court  in  *Munn  v.  Commis- 
sion Co.,  15  Johns.,  44,  that  a  note  made  to 
raise  money  and  sold  at  a  discount,  is  usurious. 
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Whitworth  v.  Adams,  5  Rand. ,  333,  was  also 
cited  by  the  counsel  of  Cram.  In  this  case  the 
judges  seriatim  and  at  great  length  enter  into  a 
general  discussion  of  the  law  of  usury,  and 
many  speculations  on  points  not  precisely 
under  consideration,  are  introduced  and  dis- 
cussed. It  was  an  action  by  the  indorsee  of  a 
promissory  note  against  the  maker.  The  note 
was  made  for  the  express  purpose  of  raising 
money;  was  indorsed  by  the  payee,  for  whose 
benefit  it  was  made  and  delivered  to  a  broker 
to  negotiate,  who  sold  it  at  the  instance  of  the 
owner,  the  payee  and  indorser,  at  a  discount  of 
3  per  cent,  a  month.  It  came  to  the  plaintiff 
subsequently,  and  he  was  considered  by  the 
court  as  an  innocent  holder,  and  was  allowed  to 
recover,  three  judges  being  in  favor  of  the  re- 
covery and  two  against  it.  On  this  state  of 
facts,  the  note  would  have  been  adjudged  usuri- 
ous in  this  State  and  in  England.  The  judges, 
however,  also  decide  "that  an  intermediate  in- 
dorsement of  a  valid  note  for  an  usurious  con- 
sideration, as  between  indorser  and  indorsee, 
will  not  vitiate  the  note  in  the  hands  of  a  sub- 
sequent bonafide  holder,  without  notice  of  such 
usury."  A  majority  of  them  also  decide,  "that 
where  a  note,  valid  in  its  inception,  is  after- 
wards indorsed  by  a  party  to  whom  it  has  reg- 
ularly come,  to  a  third  person,  at  a  greater  dis- 
count than  legal  interest,  such  transaction  is 
usurious."  By  examining  the  case,  it  will  be 
found  that  the  judges  did  not  all  agree  in  the 
leading  propositions;  and  Judge  Coalter,  at  p. 
388,  approves  of  the  decisions  of  our  Supreme 
Court,  that  the  indorsement  of  a  note  by  the 
payee,  at  a  discount  greater  than  legal  interest, 
does  not,  per  se,  render  it  usurious,  although 
His  Honor  gives  a  different  reason  for  his  opin- 
ion from  what  was  given  by  our  court.  I  shall 
leave  this  case  without  attempting  to  reconcile 
its  conflicting  doctrines  with  the  decisions  of 
our  courts,  with  simply  remarking  that  part  of 
the  propositions  are  in  accordance  with  the 
doctrines  contended  for  by  the  counsel  of 
Cram,  and  part  against  them. 

Knights  v.  Putnam,  3  Pick.,  184,  also  cited, 
was  a  case  by  the  indorsee  of  a  note  against  the 
maker,  and  the  defense  was  that  the  payee,  the 
indorser,  had  sold  it  at  an  usurious  discount, 
and  *that  the  maker  could  set  up  the  [*622 
defense  against  the  purchaser.  The  court  de- 
cided that  the  maker  could  not  object  to  usury 
in  the  transfer.  This  is  contrary  to  the  decision 
in  Lloyd  v.  Reach,  in  Conn.,  which  will  be  no- 
ticed hereafter.  Judge  Wilde,  who  gave  the 
opinion  of  the  court  in  Knights  v.  Putnam,  re- 
marked, that  had  the  suit  been  against  the  in- 
dorser, he  might  have  availed  himself  of  the 
usury.  This  remark  was  extrajudicial,  the 
point  not  being  before  the  court;  but  it  is  sup- 
posed to  have  been  sanctioned  by  a  remark  of 
Oh.  J.  Parsons,  in  4  Mass.,  162;  Herman  v. 
Sprigg,  3  Martyn,  191,  was  also  cited,  where  the 
same  doctrine  appears  to  have  been  intimated, 
although  the  case  under  consideration  was  an 
accommodation  note,  and  the  point  not  neces- 
sarily raised. 

Lloyd  v.  Keach,  2  Conn.,  175,  was  cited;  but 
on  the  question  whether  the  sale  and  indorse- 
ment of  a  note  at  a  discount  beyond  legal  in- 
terest is,  in  all  cases,  usurious,  is  an  authority 
rather  against  the  plaintiff  in  error  in  this  cause 
than  for  him.  The  court  decided,  5  judges  to 
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4,  that  the  sale  of  a  note  indorsed  by  the  seller 
at  a  discount  exceeding  legal  interest  is  not, 
in  all  cases,  usurious,  but  is  prima  facie  valid; 
and  that  it  is  incumbent  on  the  party  alleging 
usury,  to  show  the  circumstances  which  bring 
it  within  the  statute;  and  thus,  as  in  the  case 
of  Massa  v.  Dauling,  Sir.,  1243,  making  it  a 
question  of  fact  as  to  the  intent  of  the  parties. 
A  majority  of  the  judges,  however,  contrary 
to  the  decision  of  Knights  v.  Putnam,  3  Pick., 
184,  came  to  the  conclusion  that  if  there  had 
been  usury  in  the  sale,  the  maker  might  set  it 
up  as  a  defense. 

These  are  the  leading  cases  relied  upon  by 
the  counsel  of  Cram,  although  many  others 
were  cited  which  appear  to  me  to  have  no  bear- 
ing on  the  present  question.  The  English  cases 
are  long  subsequent  to  our  Revolution,  and 
not  constitutionally  binding  on  our  courts;  and 
the  decisions  in  our  sister  States,  predicated 
upon  the  decisions  in  Westminster  Hall,  al- 
though entitled  to  respectful  consideration,  are 
not  binding  as  authorities.  It  has  long  been  de- 
cided, that  .where  an  instrument  is  valid  in  its 
inception,  usury  by  way  of  forbearance  money 
in  its  subsequent  stages  will  not  avoid  it.  Fer- 
rall  v.  Shaen,  1  Saund.,  295.  This  decision  is 
more  than  150  years  old,  and  is  supported  by  a 
623*]  great  variety  of  cases,  and  yet  one  *of 
the  counsel  of  Cram  was  rather  inclined  to 
question  its  correctness. 

I  will  now  refer  to  some  authorities  which 
are  supposed  to  warrant  the  Supreme  Court  in 
their  decision  in  this  cause;  and  first,  Parrv. 
Eliason,  3  Esp.,  210;  1  East,  92.  This  was  an 
action  of  trover  by  Parr  to  recover  a  bill  of  ex- 
change from  the  defendants  as  holders,  on  the 
ground  of  usury  in  his  sale  and  indorsement, 
which  being  void,  as  he  contended,  for  usury, 
no  interest  passed  by  the  sale  of  the  bill.  The 
cause  was  decided  in  1800,  and  was  the  one  in 
which  Ld.  Ellenborough  was  counsel  for  the 
plaintiff.  The  remarks  of  Ld.  Keuyon,  who 
decided  against  the  plaintiff,  are  so  appropriate 
that  I  subjoin  them:  "  There  is  nothing  in  this 
point,  and  it  might  be  attended  with  serious 
consequences  if  it  could  be  supposed  that  the 
court  entertained  any  doubt  upon  it.  The  com- 
merce of  this  country  subsists  upon  paper  cred- 
it, but  if  this  action  could  be  maintained,  no 
man  would  be  safe  in  taking  even  a  Bank  of 
England  post  bill  payable  to  order;  for,  how- 
ever just  and  legal  it  might  be  in  its  inception, 
if  the  payee  passed  it  to  another  for  an  usuri- 
ous consideration,  it  is  now  contended  that  it 
would  be  void  in  the  hands  of  any  subsequent 
innocent  holder,  and  might  be  recovered  from 
him."  "Again;  where  the  bill  itself,  in  its  orig- 
inal formation,  if  given  for  an  usurious  con- 
sideration, the  statute  declares  it  void,  and  the 
construction  which  has  been  put  upon  the  stat- 
ute has  gone  far  enough  in  saying  that  it  shall 
be  avoided  in  the  hands  of  a  bona  fide  holder 
without  notice;  but  no  case  has  gone  the  length 
now  contended  for,  nor  do  the  words  of  the 
statute  require  it." 

Wiffen  v.  Roberts,  1  Esp.,  261,  was  an  action 
against  the  drawer  of  a  bill  for  £86,  on  which 
the  plaintiff  had  advanced  but  £29.  It  was 
held,  that  as  it  was  an  accommodation  bill,  he 
should  recover  only  £29,  he  knowing  it  to  have 
been  such  a  bill;  but  on  a  note  or  bill  given  in 
the  fair  course  of  trade,  he  should  recover  the 
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whole  amount.  On  the  authority  of  this  case, 
the  Supreme  Court  decided  in  Braman  v.  Hess, 
13  Johns.,  52,  that  where  a  valid  note  was  sold 
at  a  discount,  the  indorsee  or  purchaser  could 
not  recover  fsom  his  immediate  indorser  any 
more  than  he  had  paid  for  the  note.  The  same 
principle  had  been  previously  intimated  in 
Brown  v.  Mott,  7  Johns.,  361,  on  the  authority 
*of  Wiffen  v  Roberts,  and  Chit.,  Bills.  [*624 
65.  The  case  of  Braman  v.  Hess,  was  this:  one 
Williams  gave  the  note  in  question  to  Yordan 
for  a  farm,  who,  with  Hess,  indorsed  it  and 
sold  it  to  Braman,  at  a  discount  of  $90.  Hess 
was  sued  by  Braman  as  indorser,  and  on  the 
trial  insisted  that  the  $90  should  be  deducted, 
which  was  overruled  by  the  judge  at  the  cir- 
cuit, and  a  verdict  was  taken  for  the  full 
amount.  The  Supreme  Court  ordered  a  new 
trial,  unless  the  $90  was  deducted.  The  cause 
was  submitted  on  written  arguments,  and  it 
does  not  appear  from  the  report  of  the  case 
that  the  question  of  usury  was  raised;  but,  in 
point  of  fact,  from  having  been  concerned  in 
the  cause,  I  know  the  question  of  usury  was 
raised.  In  reporting  the  cause,  probably  no  no- 
tice is  taken  of  the  usury  question,  because  that 
was  not  raised  at  the  circuit,  and  the  objection 
was  taken  that  it  was  too  late  to  urge  it  at  bar. 
In  the  case  of  Munn  v.  Commission  Co.,  15 
Johns.,  44,  decided  in  the  Supreme  Court  by 
the  same  judges,  about  2  years  after  the  decis- 
ion of  Braman  v.  Hess,  they  refer  to  the  latter 
case  as  an  authority,  and  it  is  conclusive  that 
they  so  considered  it. 

The  cases  of  Munnn.  Commission  Co.,  Munn 
v.  Herman  Ruggles,  and  Munn  v.  Oliver  Rugglesf 
15  Johns.,  57,  were  brought  on  a  draft  drawn 
by  Herman  Ruggles  for  his  own  benefit,  on 
the  agent  of  the  Commission  Co.,  for  $4,500, 
and  accepted  by  him  as  their  agent.  Oliver 
Ruggles  indorsed  the  draft,  and  it  was  subse- 
quently discounted  on  a  deduction  of  $137.25, 
by  Munn.  The  draft  was  adjudged  valid  in 
its  inception,  but  it  was  objected  that  Munn 
could  not  recover  on  the  ground  of  usury. 
The  court  gave  judgment  in  favor  of  Munn  in 
the  three  suits,  as  follows  :  against  Herman 
Ruggles,  the  drawer,  for  $4,500  and  interest ; 
against  the  Commission  Co.,  the  acceptors, 
for  $4,500  and  interest ;  and  against  Oliver 
Ruggles,  the  indorser,  for  the  sum  actually 
received,  $4,362.75,  with  interest.  The  same 
point  was  then  under  consideration  that  is  now 
submitted  to  this  court,  and  in  those  cases  the 
question  was  considered,  as  well  as  it  respected 
the  drawer,  acceptor  and  indorser,  and  the 
principal  applied  to  each.  The  court  say, 
"where  a  bill  or  note  is  valid  as  between  the 
drawer  or  maker  and  payee,  so  that  the  latter 
can  maintain  an  action  against  *the  [*625 
former,  it  is  valid  in  the  hands  of  an  indorsee 
who  has  discounted  it  at  a  higher  rate  of  inter- 
est than  the  legal  rate,  and  he  may  recover  the 
full  amount  against  the  maker  or  acceptor  ; 
but  the  holder  of  a  note,  purchased  at  a  dis- 
count greater  than  the  legal  rate,  can  only  re- 
cover against  his  indorser  the  sum  actually  ad- 
vanced." The  authority  of  this  case  was  ad- 
mitted in  the  Court  of  Errors  in  1826  in  Powell 
v.  Waters,  8  Cow.,  669.  etc.,  by  Chancellor  Jones, 
and  Senators  Golden  and  Spencer  ;  and  the 
counsel  of  Cram,  on  the  argument  of  the  pres- 
ent cause,  admitted  that  so  far  as  the  assent  of 

255 


<625 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1831 


Chancellor  Jones  and  the  learned  Senators  was 
to  be  considered  an  authority,  it  was  in  favor 
of  the  opinion  of  the  Supreme  Court. 

In  Bice  v.  Mather,  3  Wend.,  62,  the  Supreme 
Court  reiterate  the  same  opinion  as  in  the  pres- 
ent cause,  and  in  the  present  suit  they  have  re- 
viewed the  question  and  authorities,  and  the 
very  able  and  lucid  opinion  of  Judge  Suther- 
land shows  that  the  question  was  well  examined 
and  duly  considered. 

In  Gould,  ed.  of  Esp.  N.  P.,  part  1,  p.  74,  it 
is  said,  "a  man  may  bonafide  purchase  a  note 
at  a  discount  beyond  legal  interest,  even  at  25 
or  30  per  cent.,  and  at  the  lowest  rate  he  can,' 
without  incurring  the  penalty  of  usury."  1 
Dall. ,  216  ;  2  Id. ,  92.  A  bonafide  sale  of  a  note 
«,t  a  discount  is  not  void  on  the  ground  of  usury. 
Foltz  v.  Urry,  1  Bay,  486  ;  Payne  v.  Trezzant, 
VId.,  23. 

In  Jones  v.  Damson,  1  Holt,  256,  A  employs 
B  to  get  a  bill  discounted,  and  agrees  to  give 
Mm  a  sum  of  money  beyond  legal  interest.  B 
procures  C  to  discount  it,  who  requires  B  to 
indorse,  but  takes  only  legal  interest.  B  pays 
the  avails  to  A,  deducting  the  pari  he  was  to 
retain.  In  an  action  brought  by  the  indorsee 
of  0  against  A,  the  drawer  hpid  that  he  could 
not  allege  usury.  In  this  case,  Oh.  J.  Gibbs 
doubted  the  correctness  of  former  decisions 
which  adjudged  usurious  notes  void  in  the 
hands  of  bonafide  holders,  and  intimated  a  wish 
that  the  question  might  be  reserved  and  brought 
"before  the  court.  In  a  note  to  this  case,  the 
following  language  is  used  :  "A  man  may  sell 
a  bill  at  any  price,  if  there  be  no  shift v  or  de- 
vice. If  he  indorses  it,  it  then  becomes  a  ques- 
tion for  the  jury,  whether  it  was  not  a  shift 
<>26*]  *for  a  loan.  It  cannot  be  too  often  re- 
peated, that  to  constitute  usury,  there  must  be 
either  a  direct  loan,  and  a  taking  of  more  than 
legal  interest,  or  there  must  be  some  device  for 
the  purpose  of  concealing  or  evading  the  ap- 
pearance of  a  loan,  when  in  truth  it  was  one." 

In  the  case  of  Lloyd  v.  Scott,  4  Pet.,  205, 
Judge  McLean  discusses  the  question  of  usury 
at  large.  The  question  was  on  the  purchase  of 
an  annuity  of  $500  per  annum  for  $5,000,  and 
alleged  to  be  usurious.  After  defining  usury, 
and  stating  its  ingredients  and,  among  them, 
that  a  loan  express  or  implied  was  indispensa- 
bly necessary,  he  remarks  :  "If  it  were  a  bona 
Jide  purchase,  there  is  an  end  of  the  question 
of  usury." 

In  8.  C.  the  construction  put  by  our  Supreme 
Court  upon  the  Statute  of  Usury  appears  to 
have  been  fully  adopted.  In  Fleming  v.  Mulli- 
gan, 2  McC.,  173,  which  was  an  action  by  an 
indorsee  against  the  indorser,  on  a  note  made 
for  the  accommodation  of  the  maker,  and  sold 
at  a  discount  beyond  legal  interest,  the  court 
held  it  void,  on  the  authority  of  15  Johns.,  44. 
But  Justice  Colcock.  in  giving  the  opinion  of 
the  court,  says  :  "Where  a  note  made  bonafide 
for  a  valuable  consideration  is  brought  into 
market,  it  may.  like  ,any  other  property,  be 
sold  for  less  than  its  value.  It  is  then  always 
a  question  of  fact  for  the  jury,  whether  the 
note  is  one  of  that  character,  or  made  to  evade 
the  statute."  This  was  in  reference  to  a  ques- 
tion between  indorsee  and  indorser,  and  the 
judge  made  no  allusion  to  the  principle  main- 
tained in  some  cases  in  other  States,  that  an  in- 
dorsement of  a  valid  note  may  be  operative  to 

256 


pass  the  note,  but  usurious  as  against  the  in- 
dorser. In  Johnson  v.  King,  3  McC. ,  365,  the 
same  court  establish  these  propositions  :  "  It 
is  not  usurious  to  sell  or  buy  a  negotiable 
paper,  founded  on  a  legal  consideration,  for 
less  than  its  nominal  value.  Where  a  note  on 
a  legal  consideration  is  drawn  to  order  and  in- 
dorsed, no  matter  how  often  it  has  been  pol- 
luted in  the  hands  of  intermediate  holders,  it 
is  still  valid  in  the  hands  of  a  bona  fide  holder." 
In  arriving  at  his  conclusions  in  this  cause, 
Judge  Johnson,  who  gave  the  opinion  of  the 
court,  makes  use  of  language  so  appropriate, 
that  I  subjoin  two  extracts.  At  page  368,  he 
*says:  "Courts  of  justice  have  universal-[*627 
ly  labored  to  untramtnel  the  restraint  on  the  cir- 
culation of  negotiable  paper  as  indispensably 
necessary  to  the  existence  of  commerce.  They 
constitute  indeed  the  mainspring,  the  very  sin- 
ews of  all  commercial  enterprise,  and  without 
them  all  its  operations  would  be  greatly  im- 
peded, if  not  wholly  obstructed."  And  at  page 
370,  speaking  of  the  decision  of  Ld.  Ellenbor- 
ough  in  Lowes  v.  Mazzaredo,  he  says  :  ' '  But  I 
cannot  reconcile  such  a  doctrine  with  the  well 
settled  rule,  that  it  is  not  usurious  to  sell  or 
buy  negotiable  paper,  founded  on  a  legal  con- 
sideration, for  less  than  its  nominal  value;  and 
that  such  is  the  rule.may  be  deduced  from  the 
universal  practice  and  consent  of  mankind. 
Bonds,  notes,  bills  of  exchange,  bank  notes, 
certificates  of  stock,  and  even  specie  itself,  are 
the  common  subject  of  traffic,  and  their  in- 
trinsic value  must  always  depend  on  such  an 
infinite  variety  of  circumstances  that  no  fore- 
sight or  wisdom  can  regulate  it.  It  is,  there- 
fore, I  think,  wisely  left  to  take  care  of  itself, 
and  I  confess,  that  after  the  most  diligent 
effort,  I  have  been  unable  to  detect  in  this  case 
a  single  circumstance  which  distinguishes  it 
from  the  ordinary  case  of  selling  a  note  for  less 
than  its  nominal  value.  To  declare  that  the 
parties  to  such  traffic  had  incurred  the  pains  of 
usury,  would  convulse  the  whole  commercial 
world  to  its  center."  This  language  shows  the 
estimation  in  which  that  learned  court  held  the 
doctrines  of  Ld.  Ellenborough,  which  have 
been  urged  with  so  much  force  upon  the  con- 
sideration of  this  court.  In  one  case  more 
from  S.  C.,  Harick  v.  Jones,  4  McC.,  402,  de- 
cided in  1827,  the  court  reiterate  their  former 
doctrine,  that  "notes  originally  founded  on  a 
good  consideration,  though  afterwards  sold  for 
less  than  they  are  nominally  worth,  do  not 
make  a  case  of  usury."  At  page  405,  in  speak- 
ing of  the  rule  laid  down  to  the  jury, the  judge, 
in  giving  the  opinion  of  the  court  on  a  motion 
for  a  new  trial,  says  :  "  I  am  not  disposed  to 
call  in  question  the  correctness  of  this  rule,  so 
far  as  as  it  applies  to  notes  originally  founded 
on  a  legal  consideration  and  sent  into  circula- 
tion ;  for  nineteen  twentieths  of  the  commerce 
of  the  world  is  carried  on  through  the  agency 
of  these  and  like  securities,  and  when  once 
they  are  legally  in  market,  they  become  the 
fair  subject  of  traffic.  The  commercial  value 
of  negotiable  *paper,  when  in  the  [*O28 
market,  is  determined  sometimes  by  the  prob- 
able solvency  of  the  drawers  and  indorsers  ; 
sometimes  by  their  character  for  punctuality  ; 
the  time  and  place  of  payment  also  have  their 
influence;  sometimes  they  are  sold  at  a  dis- 
count, and  often  command  a  premium." 
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A  review  of  these  authorities,  with  many  I  pears  to  me  to  be  correct,  if  it  can  be  estab- 
.others  referred  to  on  the  argument,  have  re- }  lished  that  an  indorsement  of  a  valid  note  at 
suited  in  a  perfect  conviction  to  my  mind  that  |  such  a  discount  is  usurious — it  follows  as  a 


we  ought  to  adhere  to  the  decision  of  the  Su- 
preme Court.  We  ought  to  sustain  it,  because 
I  do  not  believe  the  Legislature  ever  intended 
to  prevent  the  sale  of  a  valid  indorsed  note,  at 
.a  discount  beyond  legal  interest,  when  the  sale 
was  not  a  device  to  cover  usury.  We  ought 
to  sustain  it,  because,  from  an  acquiescence  in 
it  for  many  years,  it  has  been  considered  the 
settled  law  of  the  land,  and  our  citizens  have 
made  contracts  on  the  strength  and  credit  of 
it.  It  should  not,  therefore,  give  place  to  any 
strained  construction  of  the  Statute  of  Usury, 


necessary  consequence  from  the  other  doc 
trine;  because,  if  every  indorsement  is  to  be 
regarded  as  a  bill  of  exchange,  and  constitut 
ing  a  new  contract,  then  the  indorsement,  be- 
ing usurious,  is  void,  and  no  one  can  derive 
title  under  it,  it  being  the  same  as  if  the  pay- 
ee's name  was  not  on  the  note.  The  statute 
declares  all  contracts  void  that  are  tainted  with 
usury,  even  in  the  hands  of  a  bonafide  holder, 
and  courts  have  uniformly  held  them  so.  Lowe 
v.  Waller,  Doug.,  736.  It  was  under  an  im 
pression  that  an  usurious  indorsement  was  to 


or  plausible  judicial  theories  in  speculating  on  j  be  regarded  as  no  indorsement,  and  that  the 


that  statute.  If  the  question  was  now  for  the 
-first  time  agitated,  and  altogether  untrammeled 
"by  decisions,  I  think  the  opinion  of  the  Su- 
preme Court  might  be  sustained  on  principle; 
:and  were  it  now  a  question  of  legislative  ex- 
pediency, I  do  not  believe  a  contrary  enact- 
ment would  be  wise  or  salutary.  If  it  were 
•conceded  that  the  Court  of  K.  B.  considered 
the  decision  in  Lowes  v.  Mazzaredo  as  sound 
law,  we  ought  to  look  at  the  consequences  and 
weigh  the  reasons  for  that  decision,  before  we 
servilely  respond  to  the  decisions  of  West- 
minster Hall.  If  the  opinions  of  sound  and 
learned  men  have  an  influence  in  our  decis- 
ions, I  know  of  no  tribunal  on  this  or  the  other 
side  of  the  water,  whose  adjudications  more 
pre-eminently  commend  themselves  to  our  re- 
spectful consideration  than  those  of  our  Su- 
preme Court,  under  such  men  as  Ch.J.  Thomp- 
son, Ch.  J.  Spencer,  Judges  Van  Ness,  Platt 
and  Yates;  and  when  I  find  their  deliberate 
•opinion  upon  a  great  principle  approved  of  by 
their  successors,  our  present  judges,  and  sanc- 
tioned by  Chancellor  Jones  and  two  learned 


interest  in  the  bill  remained  in  the  indorser 
who  had  indorsed  at  a  discount,  that  the  ac- 
tion of  trover  was  brought  in  Parr  v.  Eliason, 
3  Esp.,  210;  1  East,  92,  where  Ld.  Kenyon  so 
ably  and  successfully  exploded  this  doctrine. 
Now  take  a  case  similar  to  the  one  he  puts; 
suppose  the  U.  S.  Bank  issues  a  post-note  pay- 
able to  any  order,  which  I  indorse  over  at  an 
usurious  discount;  *thebill  is  then  put  [*63O 
in  circulation,  and  passes  by  delivery  to  a 
bona  fide  holder;  the  principle  contended  for 
is  this:  that  on  payment  being  refused  by  the 
bank,  the  holder  cannot  maintain  an  action  on 
the  bill;  not  against  me  as  indorser,  because 
of  the  usury  in  the  transfer;  not  against  the 
bank,  because  the  note  was  made  payable  to 
my  order,  and  my  indorsement  being  void  for 
usury,  the  note  has  never  been  indorsed,  and 
the  title  remains  in  me;  or,  as  the  counsel  said, 
and  as  some  of  the  books  say,  the  holder 
would  make  title  through  a  corrupt  source 
and,  therefore,  could  not  recover.  The  very 
statement  of  this  proposition  shows  it  to  be  ab- 
surd in  the  extreme;  it  is  monstrous,  and  leads 


•Senators  in  this  court,  and  sustained  by  re-   to  results  worse  than  usury;  nay,  to  down- 
peated  decisions  in  the  enlightened  courts  of   right  swindling.     If  this  is  sound  law,  Cram  is 


S.  C.,  I  cannot  bring  myself  to  believe  that 
•they  have  mistaken  the  law.  Thus,  while  re- 
spectful attention  should  be  given  to  the  de- 
4529*]  cisions  of  *the  English  courts,  so  far 
as  they  appear  to  be  founded  in  reason,  good 
sense  and  expediency,  an  undue  veneration 
should  not  be  awarded  to  them  merely  because 
they  emanated  from  Westminster  Hall.  Those 
familiar  with  the  great  variety  of  cases  which 
have  grown  out  of  the  decision  in  Walton  v. 
Shelly,  in  the  Court  of  K.  B.,  "  that  an  indors- 
er should  not  be  allowed  as  a  witness  to  im- 
peach a  note  indorsed  by  himself,"  can  have 
no  wish  to  see  our  courts  again  adopting  an 


still  the  owner  of  the  notes  in  controversy,  and 
after  having  received  the  whole  amount  of 
Hendricks,  except  a  discount  of  one  per  cent, 
a  month,  may  recover  the  value  of  the  notes 
of  Hendricks  in  an  action  of  trover.  Such  a 
construction  would  be  repugnant  to  every 
principle  of  moral  honesty  and,  in  the  lan- 
guage of  Judge  Johnson,  "  would  convulse  the 
commercial  world  to  its  center."  The  decision 
in  Lowes  v.  Mazzaredo  had  that  effect  in  En- 
gland,and  Parliament  immediately  passed  a  law 
to  protect  the  rights  of  bonafide  holders,  the 
principle  of  which  we  have  incorporated  into 
our  new  Revised  Code.  1  R.  S.,  772,  sec.  5. 


absurd  decision,  and  afterwards,  with  the  En- '  And  here  I  will  bestow  a  passing  remark  on 


glish  courts,  resorting  to  various  subtle  dis- 
tinctions to  fritter  away  its  effect,  and  in  the 
•end,  boxing  the  judicial  compass  to  come  back 
to  the  starting  point. 

On  the  argument  of  this  cause,  one  of  the 
.counsel  for  the  plaintiff  in  error  expressed  a 


this  English  Statute,  58 Geo.  III.,  ch.  93;  Chit., 
Bills,  Phil,  ed.,  1821,  p,  692.  It  recites,  that 
by  the  laws  all  usurious  contracts  are  utterly 
void,  and  that  in  the  course  of  mercantile 
transactions,  negotiable  securities  often  pass 
into  the  hands  of  persons  who  have  discount 


strong  conviction  that  a  valid  note,  indorsed  at  j  ed  them,  without  any  knowledge  of  the  orig- 
a  discount  beyond  legal  interest,  could  not  be  j  inal  consideration  for  which  they  were  given; 
recovered,  even  by  a  bona  fide  holder,  against  j  that  it  is  unjust  to  avoid  such  securities  in  the 
the  maker.  This  appears  to  be  the  opinion  of  hands  of  bona  fide  indorsees  without  notice; 
Ld.  Ellenborough  in  Lowes  v.  Mazzaredo,  be-  and  then  enacts  as  follows:  "That  no  bill  of 
•  cause,  as  he  said,  the  indorsement  could  not  be  exchange  or  promissory  note  that  shall  be 
dismissed  for  one  purpose  and  retained  for  [  drawn  or  made  after  the  passing  of  this  Act, 
another;  and  it  is  so  understood  by  some  of  the  shall,  though  it  may  have  been  given  for  an 
judges  in  our  sister  States,  where  that  decision  usurious  consideration  or  upon  an  usurious 
has  been  recognized  as  sound  law.  This  ap-  >  contract,  be  void  in  the  hands  of  an  indorsee 
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for  valuable  consideration  (not  bona  fide  indors- 
ee), unless  such  indorsee  had,  at  the  time  of 
discounting  or  paying  such  consideration  for 
the  same,  actual  notice  that  such  bill  of  ex- 
631*]  change  *or  promissory  note  had  been 
originally  given  for  an  usurious  consideration, 
or  upon  an  usurious  contract."  It  appears  to 
me,  that  from  the  guarded  language  made  use 
of  in  this  statute,  the  framers  of  the  law  cau- 
tiously omitted  any  expression  that  might  be 
construed  as  admitting  that  a  valid  note  or  bill 
could  be  contaminated  in  the  hands  of  a  bona 
fide  indorsee  by  any  usurious  transfer.  The 
whole  object  of  the  statute  seems  to  be  to 
guard  against  the  avoidance  of  securities  in 
bona  fide  hands,  that  are  usurious  in  their  orig- 
inal formation;  and  it  secures  the  rights  of  an 
indorsee,  who  pays  a  valuable  consideration, 
without  notice  that  the  security  was  originally 
given  for  an  usurious  consideration  or  usurious 
contract — the  whole  statute  evidently  looking 
to  the  origin  of  the  security,  and  not  to  any 
impeachment  subsequent  to  its  making. 

A  construction  of  the  statute  that  would  pre- 
vent the  recovery  of  a  valid  note  by  a  bona  fide 
holder,  merely  because  usury  might  have  in- 
tervened in  the  transfer,  appears  so  unjust  that 
some  of  our  American  courts  have  repudiated 
the  doctrine  of  the  English  court  so  far  as  to 
give  effect  to  the  indorsement,  for  the  purpose 
of  transferring  the  note,  but  not  as  creating  a 
liability  on  the  part  of  the  indorser.  Learned 
opinions  may  be  found  each  way;  but  I  am  at 
a  loss  to  comprehend  how  a  transaction  that  is 
void  for  usury,  under  the  statute,  can  be  void 
for  one  purpose  and  valid  for  another,  thus 
partaking  of  an  amphibious  character.  Among 
those  who  have  recognized  the  decision  of 
Lowes  v.  Mazzaredo  to  a  certain  extent  as  sound 
law,  a  great  diversity  of  opinion  exists  as  to 
what  effect  an  indorsement  at  a  discount  shall 
have.  In  Knights  v.  Putnam,  3  Pick.,  184,  it 
was  held  that  the  purchaser,  who  had  pur- 
chased at  a  discount  from  the  indorser,  could 
recover  against  the  maker,  but  it  was  remarked 
by  the  judge,  that  the  indorser  might  set  up 
the  sale  at  a  discount  as  a  defense.  In  Lloyd 
v.  Keach,  2  Conn.,  175,  it  was  held  that  the 
maker  might  object  to  a  recovery  where  the 
purchaser  had  purchased  at  an  usurious  dis- 
count, directly  the  reverse  of  the  case  in  Mass. ; 
and  an  examination  of  the  cases  referred  to, 
particularly  those  fromVa.,  will  show  many 
opinions  at  variance  with  each  other. 
632*J  *But  it  has  been  contended  that  there 
is  a  difference  in  the  legal  effect  of  the  sale  of 
a  bona  fide  note  at  a  discount,  with  responsi- 
bility of  the  seller,  and  a  sale  without  such  re- 
sponsibility; that  if  the  seller  merely  parts  with 
his  interest,  by  indorsement,  without  remain- 
ing liable,  and  sells  at  a  discount,  it  is  not  usu- 
rious; but  if  he  indorses  and  becomes  liable,  it 
is  in  all  cases  to  be  considered  a  loan,  and  is 
usurious.  Lloyd  v.  Keach,  2  Conn.,  175,  estab- 
lishes the  reverse  of  this  doctrine.  In  that 
case  it  was  held,  that  although  the  note  is  sold 
at  a  discount,  the  transfer  is  not  for  that  cause 
usurious,  but  it  becomes  a  question  of  intent 
with  the  jury;  and  in  that  case,  as  well  as  in 
others,  the  judges  say  a  note  may  be  sold  at 
half  price,  cr  at  any  price,  and  yet  not  be 
usurious,  because  the  responsibility  of  the 
maker  maybe  doubted,  or  his  remote  situation 
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render  the  collection  of  the  money  difficult.  It 
appears  to  me  that  the  same  reason  may  exist 
in  regard  to  indorsed  notes.  There  are  many 
individuals  whose  acceptances  would  be  taken 
at  par  without  an  indorser,  and  others  whose 
acceptances  with  indorsers  would  not  be  taken 
at  50  per  cent,  below  par.  The  true  test  in  all 
transactions  of  indorsed  paper  is  whether  it  is- 
a  sale,  or  whether  it  assumes  the  appearance 
and  form  of  a  sale  merely  to  cover  an  usurious 
loan.  If  the  latter,  as  Ld.  Mansfield  once  said, 
Cowp.,  114,  "the  wit  of  man  cannot  find  » 
shift  to  take  it  out  of  the  statute."  Let  us,  to 
test  the  principle,  assume  it  as  correct  that  an 
indorsement  at  a  discount  passes  the  instru- 
ment indorsed,  but  that  it  does  not  create  a 
liability  on  the  part  of  the  indorser,  and  see 
what  consequences  result  from  it.  A  flour 
dealer  in  Rochester  has  sent  his  flour  to  his  com- 
mission merchant  in  N.  Y.,  to  be  sold  at  u 
given  time  or  given  state  of  the  market.  He 
has  drawn  on  his  correspondent,  and  procured 
his  acceptance  for  $1,000,  payable  to  the  order 
of  the  drawer.  Wishing  to  realize  the  money, 
he  sells  it  at  a  discount  beyond  legal  interest, 
and  indorses  it.  We  are  supposing  a  case 
where  the  indorsement  passes  his  interest,  but 
that  the  party  is  not  liable  as  indorser,  on  ac- 
count of  usury.  The  purchaser  then  indorses 
it  over  to  another  at  par,  and  this  other  to  an- 
other at  a  discount ;  then,  if  this  doctrine  is 
correct,  you  have  an  acceptance  good  in  its  in- 
ception, and  available  against  the  acceptor,  but 
void  as  *against  the  drawer  who  has  in-  [*633 
dorsed  it;  good  as  against  the  second  indorser, 
who  indorsed  at  par,  but  void  as  against  the 
third  indorser,  who  indorsed  at  a  discount.  It 
appears  to  me  that  these  consequences  must 
result  from  this  doctrine,  and  if  it  be  so,  the 
inconveniences  and  dangers  in  commercial  in- 
tercourse under  such  a  system  would  be  such 
that  no  arguments  are  necessary  to  show  that 
it  should  not  be  adopted  unless  the  statute  con- 
strains us  to  adopt  it.  But  let  us  go  a  little  fur- 
ther, and  admit,  for  the  sake  of  argument,  that 
every  new  indorsement  is  a  new  contract,  as 
between  the  indorser  and  indorsee,  and  how 
stands  the  question  of  usury  on  the  sale  and  in- 
dorsement at  a  discount,  as  in  the  present  case? 
The  better  opinion,  I  believe,  is,  that  as  be- 
tween Hendricks,  the  purchaser,  and  Gomez, 
the  maker,  the  question  of  usury  in  the  trans- 
fer could  not  be  raised.  3  Pick.,  184.  But  it 
is  said,  that  as  between  Cram  and  Hendricks 
it  is  a  loan,  or  in  the  nature  of  a  loan  and, 
therefore,  usurious  and  void.  Let  us  admit 
it  to  have  been  a  loan,  and  how  is  usury  to  be 
maintained?  What  is  the  nature  of  the  con- 
tract between  Cram  and  Hendricks,  taken  in 
connection  with  the  law  as  it  has  been  under- 
stood in  this  State  ?  The  contract,  if  drawn 
out  in  form  and  reduced  to  writing,  would  be, 
that  in  consideration  that  Hendricks  had  paid 
a  certain  amount  to  Cram,  he,  Cram,  trans- 
ferred (or  pledged,  if  you  please)  the  notes  of 
Gomez,  and  agreed  if  Gomez  did  not  pay  them 
when  due,  he,  Cram,  on  receiving  legal  notice, 
would  pay  what?  Not  the  amount  of  the  notes 
to  Hendricks,  but  the  amount  that  he  had  re- 
ceived, with  interest.  This  is  the  contract 
taken  in  connection  with  the  law,  and  there  is 
no  engagement  to  pay  one  cent  more  that  he 
receives,  and  the  interest.  It  is  a  fallacy  to  say 
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the  indorser  agrees  to  pay  the  whole  amount 
of  the  note,  where  he  sells  at  a  discount,  if  the 
maker  fails  to  pay.  He  only  agrees  to  pay  back 
the  amount  received,  with  interest ;  and  it  is 
oaljr  in  cases  where  he  sells  for  the  whole 
amount  that  he  becomes  responsible  for  the 
whole.  I  confess  that,  in  this  view  of  the  sub- 
ject, I  am  unable  to  discover  any  pretense  for 
an  allegation  of  usury. 

(534*f  *Under  all  the  circumstances,  and  in 
every  view  of  this  case,  I  feel  constrained  to 
consider  it  a  fair  sale  of  valid  notes,  brought 
into  market  by  this  holder;  and  why  is  this 
sale  different  in  principle  from  a  sale  of  dol- 
lars or  sovereigns  ?  the  former  of  which  have 
fluctuated  in  value  during  the  present  year 
more  than  1  per  cent.,  and  the  latter  more 
than  10.  Why  then  is  this  sale  to  be  construed 
into  a  loan?  "The  construction  is  merely  tech- 
nical— a  loan,  by  implication  and  construction, 
against  fact.  We  are  not  required  to  extend 
the  application  of  the  statute,  by  refining  upon 
its  meaning  beyond  its  plain  import  and  design. 
Motives  of  policy  do  not  require  us  to  extend 
it  to  doubtful  cases,  and  the  question  is  of 
such  importance,  and  has  so  long  been  ac- 
quiesced in  as  sound  law,  that  even  if  I  had 
doubts  whether  in  the  first  instance  it  was  cor- 
rectly settled,  I  should  not  feel  warranted  in 
unsettling  the  law  without  clear  and  conclu- 
sive reasons  for  doing  so.  To  me  they  do  not 
so  appear  ;  and  the  question,  to  say  the  least, 
is  doubtful,  whether  the  Supreme  Court  have 
erred.  Decisions  are  to  be  found  sustaining 
the  opinion  of  the  court;  the  rule  which  they 
have  adopted  is  equitable  ;  and  I  wish,  as  far 
as  human  imperfections  wiil  allow,  to  see 
stability  in  our  judicial  decisions.  It  is  im- 
portant to  everyone  to  have  the  law  settled, 
that  we  may  know  what  it  is,  and  not  have  it 
undergoing  constant  changes.  If  the  statute  is 
to  be  extended  to  the  sale  of  valid  securities, 
let  the  Legislature  extend  it  by  positive  enact- 
ment. And  here  it  is  worthy  of  consideration, 
that  our  laws  have  recently  been  revised,  and 
yet  the  Legislature  have  not  thought  it  ex- 
pedient to  correct  by  legislation  the  decision 
of  the  Supreme  Court.  The  principle  of  that 
opinion  had  been  frequently  reiterated  by  the 
court  and  at  the  circuits.  It  was  well  under- 
stood, and  yet  the  Legislature  have  left  the 
l;i\v  in  that  particular  as  it  was.  In  several 
other  instances  the  Legislature  have  changed 
the  laws  from  what  they  had  been  declared  by 
judicial  construction — as  in  the  statute  in  re- 
gird  to  double  costs,  in  relation  to  the  pre- 
sumption of  law  relative  to  wills,  and  as  to  set- 
otfs.  That  the  Legislature  have  left  the  Usury 
Law  without  chaugingits  construction,  affords 
a  strong  presumption  that  they  considered  it 
correctly  construed,  and  intended  to  leave  it  as 
the  court  had  decided.  A  bill  or  note  com- 
O35*J  mands  a  better  *price  in  market  from 
being  indorsed,  and  unless  the  owner,  who  is 
supposed  to  know  the  names  on  his  bill  or 
notes,  is  willing  to  indorse,  no  prudent  man 
would  purchase,  unless  at  a  discount  large 
enough  to  cover  the  risk.  If  an  indorsement 
cannot  be  enforced  when  the  note  is  sold  at  a 
discount,  there  will  be  no  use  in  having  an  in- 
dorser, and  thus  the  value  of  a  bill,  in  other 
respects  perfectly  good,  will  be  essentially  im- 
paired when  carried  into  market. 
7. 


Immense  sums  of  money  in  our  commercial 
cities  are  passing  in  the  shape  of  bills,  notes 
and  acceptances,  and  their  value,  from  a  thous- 
and circumstance,  must,  necessarily,  vary. 
By  overturning  the  opinion  of  the  Supreme 
Court,  capital  which  may  have  been  invested 
in  good  faith,  under  what  has  been  considered 
the  law,  may  be  lost,  or  put  in  jeopardy.  We 
may  subject  parties  to  the  penalties  of  usury 
where  no  usury  was  intended,  and  all  to  enable 
one  who,  on  receiving  the  price  agreed  upon, 
has  indorsed  a  valid  note,  and  thus  by  his 
name,  given  a  guaranty  of  its  purity,  to  take 
advantage  of  hisown  wrong;  to  pocket  his  ill- 
gotten  pelf,  and  shelter  himself  under  a  tech- 
nical case  of  usury,  from  refunding  the  mon 
ey  which  he  has  actually  received.  I  am  not 
prepared  to  sanction  such  injustice,  and  am 
for  affirming  the  judgment  of  the  Supreme 
Court. 

By  Mr.  Senator  Maynard.  There  are  two 
statutes  bearing  upon  this  case,  to  which  it  is 
the  duty  of  courts  to  give  effect*— one, the  Stat- 
ute Against  Usury;  the  other,  making  promis- 
sory notes  negotiable. 

The  interests  of  a  commercial  community  re- 
quire that  such  notes  should  be  the  subject  of 
sale  and  transfer,  so  as  to  be  valid  and  availa- 
ble in  the  hands  of  the  holders,  and  that  is  the 
purpose  of  the  statute  giving  them  their  nego- 
tiable quality.  To  purchase  a  note,  is  a  per- 
fectly legal  transaction;  to  purchase  it  for  less 
than  its  face,  is  forbidden  by  no  principle  of 
law  or  morality.  Whether  there  be  in  such  a 
sale  and  transfer  a  violation  of  moral  obliga- 
tion, must  depend  upon  the  fact  whether  one 
party  shall  or  not  take  an  undue  advantage  of 
the  circumstances  or  necessities  of  the  other. 
To  constitute  a  violation  of  the  Statute  against 
Usury  there  must  be  a  loan,  *and  the  [*636 
true  question  presented  in  this  case  is,  whether 
the  transaction  was  a  sale  of  the  notes,  or  a 
loan  of  money.  The  sale  of  a  note  being  a  legal 
transaction,  it  must  be  deemed  valid  until  it 
shall  be  proven  to  have  been  done  merely  as  a 
cover  to  a  loan  and  in  evasion  of  the  statute. 
Such  cases  always  present  a  question  of  intent 
which  must  be  determined  from  the  circum- 
stances. In  this  instance  they  are  few  and  in- 
decisive. The  declared  object  in  the  disposi- 
tion of  the  notes  was  to  "raise  money."  This 
is  an  indefinite  expression,  and  applies  as  well 
to  the  sale  of  property,  as  the  discounting  of  a 
note.  It  is  not  the  usual  or  appropriate  lan- 
guage when  the  object  is  to  borrow  money,  but 
implies  rather  the  procuring  of  money  by  means 
other  than  a  loan,  and  the  giving  for  it  an 
equivalent  other  than  a  promise  of  repayment. 
But  the  material  circumstance  relied  upon  in 
proof  of  the  alleged  usury  is,  the  fact  that  the 
vendor  indorsed  it,  and  thereby  gave  his  own 
guaranty  for  the  payment  of  the  note.  It  is  in- 
sisted that  such  indorsement,  in  intendment  of 
law,  converts  the  transaction  from  a  sale  into 
a  loan,  and  the  reservation  of  a  premium  high- 
er than  the  legal  rate  of  interest  renders  it  usu- 
rious. This  hypothesis  excludes  proof  of  actual 
intention,  and  refers  the  transaction  to  the 
judgment  of  the  law. 

In  searching  for  lights  to  enable  us  to  deter- 
mine its  true  character,  our  view  is  first  di- 
rected to  the  decisions  of  our  own  judical  tri- 
bunals. In  1816  a  case  precisely  similar  as  to 
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facts  was  presented  to  our  Supreme  Court. 
Braman  v.  Hess,  13  Johns.,  52.  There,  as  here, 
the  action  was  by  the  indorsee  against  the  in- 
dorser.  A  note  of  $343  had  been  transferred 
upon  the  extravagant  discount  of  $90.  The 
court  held  that  the  indorser  should  be  per- 
mitted to  prove  the  amount  of  discount,  and 
the  indorsee  was  entitled  to  recover  the  real 
consideration  for  the  transfer,  the  amount  paid 
and  the  interest  upon  that  sum.  There  was  no 
discussion  in  that  case  of  the  question  of  usury, 
but  the  court  said  that  the  maker  of  the  note 
could  not  be  permitted  to  prove  in  a  suit  against 
him  that  the  note  was  transferred  upon  a  dis- 
count, which,  with  the  decision  upon  the  oth- 
er point,  necessarily  implies  that  the  transac- 
tion was  in  no  respect  usurious.  This  decision 
can  be  sustained  only  on  the  principle  that  the 
637*]  transaction  was  a  sale  of  *the  note  and 
not  a  loan  of  money.  It  was  objected  to  this 
decision  that  it  was  not  entitled  to  the  full 
weight  of  authority,  because  it  was  pronounced 
by  the  court  upon  submission,  and  not  upon 
argument.  Perhaps,  without  the  implication 
of  great  disrespect  to  that  tribunal,  the  objec- 
tion might  be  admitted  to  have  some  force  if 
it  were  the  only  instance  in  which  the  same 
principle  had  been  brought  to  its  consideration, 
or  if  it  had  never  enjoyed  the  benefit  of  full 
and  solemn  argument  to  aid  its  investigations; 
but  the  reverse  is  the  fact.  In  the  year  1817, 
the  cause  of  Munn  v.  Commission  Co.  came  be- 
fore the  court,  and  by  its  direction  was  twice 
argued  upon  the  identical  principle  involved  in 
the  previous  decision.  The  clearest  intelligence, 
the  greatest  resources  of  genius  and  knowledge, 
and  the  prof  oundest  research  were  exerted  and 
exhausted  upon  the  subject  in  those  arguments. 
Then,  if  not  before,  the  principle  was  fully  con- 
sidered and  deliberately  decided.  The  previous 
case  was  brought  in  review,  and  received  full 
approbation.  The  last  case  was  an  action  by 
the  indorsee  against  the  acceptor  of  a  bill, 
which  had  been  discounted  at  the  rate  of  2-j- 
per  cent,  a  month.  The  question  upon  which 
the  court  labored  was,  whether  the  bill  was 
valid  and  availiable  in  the  hands  of  the  payee, 
or  whether  he  merely  lent  his  name  for  the 
benefit  of  the  drawer.  Upon  the  satisfactory 
ascertainment  of  the  fact  that  the  bill  was  valid 
and  available  in  his  hands,  and  that  he  might 
have  maintained  a  suit  against  either  the  draw- 
er or  the  acceptors,  the  court  held  that  the 
transaction  was  not  usurious.  At  the  same  time 
the  court  decided  two  other  cases  upon  the 
same  principles,  in  favor  of  the  same  plaintiff 
against  the  maker  and  indorser  of  the  same 
bill.  The  court  furnish  a  rule  applicable  to  all 
similar  transactions,  and  declare  the  true  "test 
to  be  in  distinguishing  between  the  cases  where 
the  discount  of  a  bill,  at  a  higher  premium 
than  the  legal  rate  of  interest,  will  render  the 
transaction  legal, by  considering  it  the  purchase 
of  a  bill  already  perfect  and  available  to  the 
party  holding  it,  or  where  it  will  be  illegal  as 
an  usurious  loan  of  money.  The  principle  is 
too  well  settled  to  be  questioned,  that  a  bill  free 
from  usury  in  its  concoction  may  be  sold  at  a 
discount,  by  allowing  the  purchaser  to  pay  less 
O38*]  for  it  than  it  would  amount  *to  at  the 
legal  rate  of  interest  for  the  time  the  bill  had 
to  run.  The  reason  Is  obvious;  as  the  bill  was 
free  from  usury  between  the  immediate  parties 
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to  it,  no  after  transaction  can,  as  respects  those 
parties,  invalidate  it;"  and  it  was  asserted  to  be 
equally  clear,  "that  if  a  bill  or  note  be  made 
for  the  purpose  of  raising  money  upon  it,  and 
it  is  discounted  at  a  higher  premium  than  the 
legal  rate  of  interest,  where  none  of  the  par- 
ties whose  names  are  on  it  can,  as  between 
themselves,  maintain  a  suit  upon  it  when  it  be- 
comes mature,  provided  it  had  not  been  dis- 
counted, that  then  such  discounting  would  be 
usurious  and  the  bill  would  be  void."  Here  a 
construction  was  given  to  the  Statute  against 
Usury,  applicable  to  both  kinds  of  negotiable 
paper,  and  upon  the  identical  point  now  be- 
fore this  court.  A  plain  rule  was  fixed  to  mark 
and  distinguished  legal  from  usurious  transac- 
tions. Where  a  note  was  made  to  raise  money 
and,  consequently,  not  available  till  it  was  sold, 
the  discounting  at  a  premium  higher  than  the 
legal  rate  of  interest,  was  declared  to  be  usu- 
rious, because  the  object  was  to  borrow  mon- 
ey, and  the  mode  of  doing  it  an  evasion  of  the 
statute;  but  where  the  note  was  made  in  the 
course  of  business,  given  for  value,  and  avail- 
able in  the  hands  of  the  payee,  such  discount- 
ing was  declared  to  be  legal,  because  the  trans- 
action was  a  sale  of  the  note,  a  thing  of  value, 
and  not  a  loan  of  money. 

These  decisions  did  not  purport  to  give  a  new 
construction  to  the  statutes,  but  it  was  deemed 
an  exposition  of  the  law  as  it  had  lonjj  been 
settled  in  England.  I  shall  not  scrutinize  the 
English  authorities  which  were  then  examined, 
and  seem  to  warrant  and  sustain  the  judgment 
to  which  they  led;  but  to  attain  a  clear  view 
of  the  progress  of  decisions,  it  is  necessary  to 
refer  to  one  which,  in  its  consequences,  led  to 
the  assertion  of  a  contrary  doctrine.  In  1800, 
the  case  of  Parr  v.  Eliason  was  decided  in  En- 
gland. The  question  was  the  same  as  is  now  pre- 
sented in  this  case.  Valid  paper  had  been  dis- 
counted at  a  premium  higher  than  the  legal 
rate  of  interest.  It  was  contended  that  the 
transaction  was  usurious.  The  court  would  not 
hear  the  counsel  in  support  of  its  legality;  and 
Ld.Kenyon  declared  that  the  commercial  pros- 
perity of  England  depended  upon  its  credit, 
which  was  sustained  by  negotiable  paper.  He 
*felt  alarm  from  apprehension  of  the  [*63i> 
consequences  of  declaring  such  a  transaction 
usurious.  He  insisted  that  courts  had  gone  far 
enough  in  the  work  of  construction,  and  that 
the  words  of  the  statute  did  not  require  it.  This 
remained  the  unquestioned  law  of  England 
until  1816,  when  the  case  of  Lowes  v.  Mazzar- 
edo,  1  Stark.,  385,  came  up  for  decision.  Ld. 
Ellenborough,whohad  been  counsel  in  the  case 
of  Parr  v.  Eliason,  and  advocated  the  doctrine 
rejected  by  the  court,  then  occupied  the  place 
of  Ld.  Kenyon  upon  the  Bench.  In  that  sit- 
uation and  in  this  case  he  succeeded  in  estab- 
lishing the  doctrine  which  he  had  unsuccess- 
fully advanced  as  counsel  in  the  other.  He  be 
lievedthe  first  was  not  law, and  he  did  not  take 
the  view  or  appreciate  the  reasoning  of  Ld. 
Kenyon.  That  decision  is  the  foundation  of 
the  doctrine  insisted  on  by  the  plaintiff  in 
error,  and  the  chief  reliance  for  the  reversal 
of  the  judgment  rendered  in  the  court  below. 
It  may  be  useful  to  contemplate  the  practical 
effects  of  the  two  opposite  principles,  and  as- 
certain the  judgments  which  the  communi- 
ties whose  business  and  interests  they  were 
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to  affect,  have  pronounced  upon  them.  The 
opinions  of  courts  are  pronounced  in  their  de- 
cisions; those  of  Legislatures  and  entire  com- 
munities are  declared  in  their  laws.  Time 
•enough  has  elapsed  since  the  decisions  in  this 
State,  to  test  the  practical  effects  of  their  princi- 
ples; and  what  have  they  been?  Have  they  been 
followed  by  a  train  of  desolatingcalamities?Has 
a  horde  of  greedy  insatiable  usurers  been  freed 
from  the  restraints  that  bound  them,  and  li- 
censed to  depredate  upon  thecommunity?  Has 
the  prosperity  of  the  people,  eminently  enter- 
prising and  commercial, been  diminished, or  the 
State  checked  iu  its  career  of  advancement?  If 
such  had  been  the  fact,  the  voice  of  a  suffering 
people  would  have  been  heard,  and  their  power 
exerted  to  prevent  the  evils  induced  by  this 
construction  of  the  statute.  This  very  statute 
has  been  subjected  to  the  ordeal  of  severe  and 
deliberate  revision.  In  the  work  of  revision, 
judicial  decisions  were  as  freely  examined  as 
the  laws,  and  received  the  approving  sanction 
of  legislative  enactments,  or  of  equally  solemn 
rejection.  The  only  material  alteration  made 
in  this  statute  was  an  essential  relaxation  of  its  j 
rigor,  or  rather  a  total  abrogation  of  one  of  its 
most  effective  principles.  By  the  decisions  of 
O-4O*]  *our  courts,  it  had  become  established  I 
that  a  security  usurious  in  its  inception  retained  ] 
its  original  taint  in  all  hands  to  which  it  might  I 
come,  however  free  from  actual  transgression. 
The  Legislature  had  before  them  all  the  prin- 
ciples established  in  the  construction  of  that 
statute,  and  acquiesced  in  those  now  in  ques- 
tion, and  repudiated  the  others  referred  to,  by 
enacting  that  a  security  brought  into  existence 
by  a  usurious  contract,  should  be  good  and 
available  in  the  hands  of  an  innocent  holder. 
This  is  the  answer  which  the  Legislature  and 
the  community  have  given  to  the  inquiry  as  to 
the  practical  effects  of  the  principles  of  con- 
struction applied  to  this  statute. 

The  consequences  of  the  contrary  decision 
in  England  are  easily  ascertained.  The  alarm  ! 
felt  by  Ld.Kenyon  when  the  doctrine  was  first 
advocated  by  Mr.  Law,  extended  itself  to  the 
whole  kingd'om.when  lie,  as  Ld.  Ellenborough 
and  his  associates,  gave  it  the  establishment  of 
a  judicial  decision.  "We  have  judicial  authority 
for  the  fact  that  "the  effects  of  the  decision  in 
the  case  of  Lowes  v.  Mazzaredo  were  soon  felt 
on  the  negotiability  of  commercial  paper,  and 
the  Legislature  were  obliged  to  interpose." 
Such  was  the  shock  given  to  the  negotiability 
of  bills,  that  the  Act  of  58th  of  Geo.  III.  (less 
than  two  years  after  the  decision)  was  passed 
to  restore  public  confidence."  That  Act,  it  has 
has  been  well  remarked,  "almost  entirely  ex- 
cludes negotiable  paper  from  the  operation  of 
the  Statute  against  Usury."  It  is  very  imma- 
terial, therefore,  whether  the  case  of  Lowes  v. 
Maszaredo  be  followed  in  England  or  not.  The 
Legislature  have  so  limited  the  range  of  its ! 
operations,  that  its  application  cannot  be  fre-  \ 
quent,  or  its  effects  extensive.  It  may  not  be  i 
inappropriate  to  remark,  that  the  decisions 
cited  upon  the  argument  in  this  case,  from 
Mass,  and  Ky. ,  were  made  in  construction  of 
statutes  not  now  in  existence.  They  have  given 
place  to  others  of  far  milder  provisions. 

We  are  now  asked  to  make  a  dangerous  in- 
novation upon  what  has  been  deemed  the  set- 
tled l(aw  of  the  State.  If  the  statute  requires  it, 
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our  duty  impels  us  to  make  it.  But  it  should 
be  clear  and  palpable  that  an  erroneous  con- 
struction has  been  given,  before  we  abrogate 
deliberate  and  solemn  *adjudications,  [*641 
and  establish  principles  that  must  affect  exten- 
sively past  transactions  of  business,  and  put  in 
jeopardy  property  to  a  vast  and  unknown 
amo'int.  It  is  now  insisted  that  the  transfer  of 
the  notes  in  question,  innocent  and  legal,  as  the 
law  had  been  expounded,  was  usurious  and 
void.  The  reason  assigned  for  giving  this  char- 
acter to  the  transaction,  is,  that  the  payee  of 
the  notes  upon  the  transfer  indorsed  them,  and 
thereby  gave  his  own  guaranty  for  their  pay- 
ment. This  circumstance,  it  is  contended, 
changes  the  transaction  from  a  sale  of  the  note?, 
a  contract  honest,  innocent  and  legal,  into  a 
loan  of  money,  forbidden  by  the  statute,  usu- 
rious and  void.  Let  us  trace  this  doctrine  to  its 
consequences.  The  effect  of  the  indorsement 
and  consequent  guaranty  is,  to  enable  the 
vendor,  so  far  as  he  is  concerned, to  make  a  bet- 
ter bargain,  by  diminishing  the  risk  of  the 
vendee.  The  doctrine  in  practice,  then,  leads 
to  this  result:  that  the  transfer  of  these  notes 
with  the  guaranty,at  a  discount  of  12  per  cent., 
was  usurious  and  void;  but  the  transfer  of  the 
same  notes  without  the  guaranty,  at  a  discount 
of  50  per  cent.,  would  have  been  a  moral  and 
legal  transaction.  This  would  make  the  Jaw 
strict  to  a  fault  where  relaxation  is  necessary, 
and  lax  to  a  vice  where  strictness  is  essential. 
The  object  of  statutes  against  usury  is  to  pre- 
vent extortion;  to  deter  the  heartless  man  of 
money  from  preying  upon  extravagance,  folly 
and  necessity;  but  this  construction  would  aid 
the  purposes  of  the  merciless  extortioner,  in- 
crease the  calamities  of  the  necessitous,  by 
closing  one  prolific  source  of  relief,  and  in  fact 
promote  the  very  objects  the  statute  was  de- 
signed to  prevent. 

It  is  essential  to  ascertain  the  legal  effect  of 
such  an  indorsement.  When  the  transfer  is 
by  the  payee,  as  in  this  case,  the  indorsement 
is  necessary  to  give  the  vendee  title.  It  is  ad- 
mitted that  the  indorsement  may  be  special, 
and  the  vendor  thereby  protected  from  respon- 
sibility entirely,  or  limited  to  such  as  the  Idw 
would  permit  and  sanction.  We  must,  there- 
fore, ascertain  the  nature  of  the  indorsement, 
and  thence  determine  the  extent  of  the  guaran- 
ty which  it  creates  or'implies.  When  indorse- 
ments are  made  in  blank,  the  law  defines  their 
liabilities.  It  has  done  so  in  this  case.  The 
reasoning  in  support  of  the  doctrine  that  such 
a  guaranty  renders  the  transaction  usurious,  is 
*founded  on  the  assumption  that  the  [*642 
liability  created  by  the  indorsement  is  for  the 
payment  of  the  whole  amount  of  the  note ; 
upon  no  other  supposition  can  there  be  usury 
in  the  transaction.  But  such  is  not  the  fact. 
The  indorser  is  liable  only  for  the  amount  re- 
ceived upon  the  transfer,  and  interest  upon  that 
sum.  The  indorsement,  then,  is  special,  and 
limits  its  responsibility ;  the  law  has  given  it 
that  character  and  extent.  That  constitutes  a 
fundamental  principle  of  the  decisions  of  this 
State ;  of  the  English  authorities  upon  which 
they  were  founded,  and  is  embraced  in  the 
judgment  now  under  review.  Where,  then,  is 
the  usury?  To  constitute  a  violation  of  the 
statute,  there  must  be  not  only  a  loan  but  an 
agreement  to  pay  for  it  a  premium  higher  than 
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1he  legal  rate  of  interest.  Where  exists  such 
agreement  in  the  case  contemplated?  Who 
agrees  to  pay  such  illegal  premium?  Not  the 
maker,  who  alone  can  be  made  to  pay  it,  for 
he  Lad  full  consideration  for  his  promise  and 
and  pays  no  usury,  if  he  pay  the  whole  amount 
of  the  note  transferred.  The  vendee  who  in- 
dorses makes  no  such  agreement;  his  contract 
is,  that  he  will  not,  in  any  contingency,  pay  a 
premium  higher  than  the  legal  rate  of  interest. 
He  agrees  that  if  resort  be  had  to  him,  he  will 
pay  only  the  amount  he  received,  with  legal 
interest  upon  that  sum  ;  and  upon  such  pay- 
ment he  is  entitled  to  a  retransfer  of  his  note. 
In  what  then  consists  the  agreement  that  con- 
stitutes usury?  If  the  transaction  be  regarded 
as  a  loan,  there  is  a  total  absence  of  all  agree- 
ment or  liability,  as  between  the  parties  to  the 
contract,  for  the  payment  of  any  premium 
higher  than  legal  interest.  The  vendee  runs 
the  chance  of  collecting  the  excess  of  the  note 
over  the  sum  paid  of  the  maker,  who  is  legally 
bound  to  pay  it.  But  it  may  be  said  that  al- 
though the  vendor  makes  himself  liable  to  the 
vendee  only  for  the  amount  he  receives  and 
legal  interest,  yet  by  his  indorsement  he  ren- 
ders himself  responsible  to  a  subsequent  hold- 
er for  the  whole  amount  of  the  note.  The  an- 
swer is,  such  is  not  the  agreement,  and  he  can 
only  incur  such  responsibility  from  his  inabil- 
ity to  prove  notice  to  the  holder  of  the  consid- 
eration for  his  transfer,  and  may  always  pro- 
tect himself  against  that  extent  of  responsibil- 
ity by  expressing,  in  writing,  exactly  the  lia- 
bility which  the  law  attaches  to  his  indorsement. 
643*]  *Usury  has  never  yet  been  predicated 
of  the  inability  of  a  party  to  prove  the  legality 
of  his  contract,  without  proof  of  corruption. 

We  shall  not  have  a  full  view  of  the  subject 
without  tracing  the  effects  of  the  doctrine  in- 
sisted on  still  further.  If  the  transaction  under 
consideration  be  usurious,  and  the  indorse- 
ment, consequently,  void,  what  becomes  of  the 
note?  On  this  point  opinions  are  certainly  not 
harmonious.  The  advocates  of  the  doctrine 
do  not  agree  ;  some  insisting  that  the  usurious 
indorsement  has  a  retrospective  operation,  and 
makes  the  note  void  until  it  is  cleansed  of  its 
acquired  impurity ;  others  maintain  that  the 
indorsement  only  is  contaminated,  and  the  note 
remains  valid  and  available.  Let  us  ascertain 
the  consequences  resulting  from  each  of  these 
alternatives.  If  the  note  be  made  void,  then  the 
maker  is  absolved  from  the  performance  of  a 
legal  contract  by  another  contract  between 
other  parties,  and  with  which  he  had  no  con- 
cern. Usury,  therefore,  is  made,  in  its  con- 
sequences, to  avoid  not  only  the  contract  which 
is  supposed  to  be  usurious,  but  another  ante- 
cedent contract,  admitted  to  be  free  from  its 
contamination.  This  surely  gives  to  the  stat- 
ute unwonted  potency ;  a  power  to  destroy 
valid  and  lawful  contracts,  to  prevent  or  pun- 
ish those  that  are  forbidden.  Upon  the  other 
supposition,  that  tho  indorsement  only  is  void, 
whose  property  is  the  note?  Can  the  usurious 
indorsee,  who  obtained  possession  of  it  by  a 
corrupt  agreement, make  good  title  to  it  through 
a  void  indorsement?  This  would  give  to  his 
contract  a  character  abhorrent  to  the  purity 
and  the  sanctity  of  the  law,  and  make  it  half 
corrupt — half  legal — wholly  void,  and  yet  pos- 
sessing the  essential  qualities  of  validity.  But 

m 


if  this  view  be  incorrect,  and  the  usurious  in- 
dorsee cannot  make  title  to  the  note,  it  results 
that  the  note  remains  the  property  of  the  vend- 
or and  indorser,  and  that  he  can  maintain 
trover  for  it  against  the  unlawful  possessor  to 
whom  he  transferred  it ;  or,  if  he  can  acquire 
possession  of  it,  he  can  collect  the  amount  of 
the  maker,  who  cannot  resist  payment.  But 
the  vendor  has  sold  it  once,  and  received  the 
consideration  for  it,  which  can  never  be  re- 
covered back,  because  it  was  acquired  by  a 
corrupt  agreement,  a  void  contract;  he  will, 
therefore,  without  scruple,  keep  that,  because 
the  law  protects  him  and  ^justifies  the  [*644 
deed,  and  conscientiously  and  morally,  because 
legally,  add  to  it  the  amount  of  the"  note.  If 
that  be  the  conclusion  to  which  the  doctrine 
leads,  then  there  is  truth  and  force  in  the  senti- 
ment of  a  judge  of  another  State:  "that  is 
swindling,  and  that,  too,  under  the  sanction  of 
a  court  of  justice,  worse  than  the  most  grind- 
ing usury." 

Many  cases  were  cited  on  the  argument  in 
support  of  the  doctrine  contended  for  by  the 
plaintiff  in  error.  Let  us  inquire  whether  it 
has  the  sanction  of  authority.  The  case  of 
Churchill  v.  Suten,  4  Mass.,  156,  in  which  is 
the  quoted  remark  of  Ch.  J.  Parsons,  does  not 
sustain  it,  because  no' such  point  was  decided. 
In  that  case  two  questions  were  presented  :  1. 
Whether  the  indorsers  were  competent  wit- 
nesses to  prove  the  contract  usurious.  2.  If 
they  were,  whether  from  their  testimony  as 
disclosed  in  the  case  made  by  agreement,  the 
contract  was  usurious.  The  court  decided  that 
the  indorsers  were  incompetent  witnesses,  and 
then  expressly  declared  that  it  was  unnecessary 
to  decide  the  other  question.  The  Chief  Jus- 
tice, however,  proceeded  in  a  course  of  remark 
upon  the  point  not  decided,  and  said,  with 
more  bievity  than  illumination,  "that  if  a 
sale  under  such  circumstances  is  not  to  be  con- 
sidered to  be  usurious,  it  is  not  easy  to  con- 
ceive what  sale  is  within  the  statute."  That 
was  the  case  of  a  note  made  expressly  for  the 
purpose  of  raising  money,  and  sold  at  an  ille- 
gal discount.  The  transaction  was  clearly  usu- 
rious, and  if  that  circumstance  had  been  ad- 
verted to,  it  would  have  furnished  abundant 
ground  for  the  opinion  indicated  for  other  rea- 
sons. It  does  not  follow,  from  the  language 
of  judges  upon  points  not  decided,  that  they 
would  decide  according  to  the  indication,  if 
decision  were  necessary  ;  or  if  they  did,  that 
they  would  not  be  able  to  give  other  and  bet- 
ter reasons  for  their  judgment,  especially  when 
better  reasons  were  obvious  and  abundant. 
The  distinction  between  accommodation  and 
business  paper  was  afterwards  taken  in  the 
same  court.  It  is  sufficient  to  take  from  that 
case  the  weight  of  authority,  that  the  point  was 
not  decided,  and  it  may  be  remarked  that  the 
decision  is  not  authority,  in  this  State,  for  any 
purpose,  our  decisions  being  opposite  on  the 
point  decided. 

*In  the  case  of  Knights  v.  Putnam,  [*645 
3  Pick.,  184,  decided  in  the  same  court  near  20 
years  afterwards,  and  in  which  the  case  of 
Churchill  v.  Suten  was  reconsidered,  it  was 
held  that  usury  upon  the  transfer  of  a  valid 
promissory  note  cannot  be  set  up  by  the  maker 
against  the  indorsee.  That  was  the  point  for 
decision.  No  question  was  presented  between 
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indorser  and  indorsee,  but  the  judge,  in  deliv- 
ering the  opinion,  cites  the  cases  of  Bi-aman  v. 
Hess,  and  Munn  v.  Commission  Co.,  in  this  State, 
with  approbation,  and  dissents  from  the  doc- 
trine of  Gould,  J.,  in  the  case  of  Lloyd  v. 
Keach,  decided  in  Conn.,  and  declares  that  doc- 
trine to  be  contradictory  to  the  decisions  in 
this  State,  and  that  Judge  Gould  overlooked 
the  important  distinction  between  accommoda- 
tion paper,  having  no  value  until  it  was  nego- 
tiated and  business  paper,  given  for  full  con- 
sideration. That  decision  is  in  harmony  with 
those  in  this  State. 

In  Whilworth  v.  Adams,  5  Rand. ,  333,  the 
action  was  by  an  innocent  holder  against  the 
milker  of  a  promissory  note,  made  for  the  ac- 
commodation of  the  payee,  and  sold  for  him, 
by  a  broker,  at  a  discount  of  3  per  cent,  a 
month,  to  a  person  who  had  not  knowledge 
that  it  was  made  to  raise  money,  who  trans- 
ferred it  without  indorsement.  It  was  decided 
•that  the  transaction  was  not  usurious.  It  is  im- 
material whether  that  decision  was  right  or 
wrong,  because  it  is  manifest  that  the  question 
presented  in  this  case  did  not  exist  in  that;  but 
Judge  Colton,  who  was  of  the  majority  in  ref- 
erence to  the  decisions  in  this  State  on  the  point 
now  in  question,  said  :  "It  has  been  held  in  N. 
Y.,  and  is  supposed  there  to  be  the  doctrine  in 
England,  that  a  sale  even  by  the  payee,  whose 
indorsement  is  necessary  to  make  the  paper  ne- 
gotiable, at  a  greater  discount  than  legal  inter- 
est, is  not.  per  se,  usurious.  I  strongly  incline 
to  think  that  this  doctrine  is  correct.  As  be- 
tween the  payee  and  his  immediate  indorsee, 
the  liability  is  no  greater  than  in  the  case  of  an 
ordinary  note.  It  may  go  no  farther,  and  if 
ihe  money  is  not  paid  by  the  maker  or  drawee, 
the  holder  can  only  recover  from  his  immedi- 
ate indorser  the  sum  he  paid  for  the  note  or 
bill." 

The  case  of  Oaither  v.  Bk.  of  Georgetown,  1 
Pet.,  37,  does  not  conflict  with  the  decisions  in 
this  State.  That  was  not  the  case  of  a  valid 
O46*]  note  transferred  upon  a  discount,  *but 
&  valid  note,  delivered  as  a  collateral  security 
for  the  payment  of  an  usurious  loan.  The  de- 
cision was  that  the  usurious  indorsee  could  not 
maintain  a  suit  upon  it,  because  the  contract 
upon  which  it  was  received  was  void  ;  not  that 
the  note  in  suit  had  been  sold  at  a  premium 
greater  than  the  legal  rate  of  interest,  for  it  had 
•not  been  sold  at  any  discount ;  but  a  loan  of 
money  on  an  usurious  consideration  had  been 
previously  made,  and  this  note  delivered  as 
collateral  security  for  its  payment.  The  court 
likened  it  to  the  case  where  there  is  a  loan  for 
a  certain  amount  for  usurious  interest,  and  the 
bond  of  a  third  person  for  a  less  amount  is 
taken  as  collateral  security  for  the  repayment, 
with  usurious  interest.  It  was  exactly  that 
•case,  and  there  can  be  no  doubt  that  the  ad- 
mitted usurer  had  not  title  to  the  note.  The 
security  was  valid,  but  it  did  not  belong  to 
him.  in  the  case  now  presented  for  decision, 
the  notes  were  not  delivered  as  collateral  secu- 
rity for  a  previous  loan,  admitted  to  have  been 
usurious,  but  the  main  question  to  be  deter- 
mined is,  whether  the  transaction  was  a  sale  of 
the  note  or  a  loan  of  money.  In  that  case  the 
court  distinguish  it  from  a  sale  of  a  valid  note; 
And  Judge  Johnson,  who  delivered  the  opinion, 
pointedly  says,  "that  the  rule  cannot  be  doubt- 
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ed,  that  if  the  note  be  free  from  usury  in  its 
origin,  no  subsequent  usurious  transaction  re- 
specting it  can  affect  it  with  the  taint  of  usury." 
This  asserts,  in  the  broadest  and  most  unqual- 
ified terms,  the  doctrine  held  in  the  decisions 
in  this  State. 

Nor  is  it  perceived  that  there  is  anything  in 
the  case  of  Lloyd  v.  Scott,  4  Pet.,  205,  applica- 
ble to  the  facts  or  principles  involved  iu  this. 
There  was  a  loan  of  $5,000,  and  the  borrower 
gave  to  the  lender  a  deed,  securing  to  him  a 
rent  charge  of  $500  a  year  upon  certain  real  es- 
tate, with  a  right  to  distrain  for  such  rent,  and 
containing  a  covenant  for  the  release  of  the 
rent  charge,  upon  payment  of  $5,000  after  five 
years.  The  court  were  of  opinion  that  it  was  a 
loan  upon  greater  than  legal  interest,  with  in- 
tent to  evade  the  statute,  and  decided  that  the 
contract  was  usurious,  and  that  the  grantee  of 
the  borrower,  of  the  lands  upon  which  the  rent 
was  charged,  could  set  up  the  usury  in  an  ac- 
tion of  replevin  brought  for  certain  articles  dis- 
trained *for  the  rent.  Judge  McLean,  [*647 
who  delivered  the  opinion  of  the  court,  says 
the  "intent  with  which  the  act  is  done  is  a  ma- 
terial ingredient  to  constitute  this  offense."  It 
being  clear  that  there  was  in  that  transaction  a 
loan,  and  that  the  mode  of  securing  its  repay- 
ment was  a  contrivance  by  which  the  lender 
was  to  get  more  than  legal  interest,  in  evasion 
of  the  statute,  the  decision  that  the  contract 
was  usurious  was  obviously  correct.  The  judge 
further  remarks,  "that  usury  has  long  since 
lost  that  deep  moral  stain,  which  was  formerly 
attached  to  it,  and  is  now  generally  considered 
as  illegal  or  immoral  only  because  it  is  prohib- 
ited by  law." 

In  the  case  of  Lloyd  v.  Keach,  2  Com.,  175, 
the  suit  was  against  the  maker  of  a  business 
note,  by  the  indorsee,  to  whom  the  payee  had 
indorsed  and  sold  it,  at  a  discount  greater  than 
legal  interest.  There  it  was  contended  that  the 
transaction  between  the  payee  and  the  indor- 
see was  usurious  and,  consequently,  that  the 
indorsement  was  void,  and  conveyed  no  title 
to  the  holder.  The  majority  of  the  court  held 
the  transaction  not  usurious,  and  Ch.  J.  Swift 
declared  the  rule  to  be,  "that  a  note  may  be 
sold  at  any  discount,  but  though  there  be  a 
sale  in  point  of  form,  if  it  be  merely  colorable, 
to  evade  the  statute,  and  in  substance  a  loan, 
then  it  will  be  usurious."  "The  warranty  will 
be  an  item  of  evidence  to  ascertain  the  nature 
of  the  transaction."  According  to  that  decision, 
such  a  transaction  was,  prima  facie,  a  sale,  and 
valid.  The  intent  was  held  to  be  a  question  of 
fact  for  the  determination  of  a  jury.  The  court 
were  divided,  but  the  distinction  between  ac- 
commodation and  business  paper  does  not  ap- 
pear to  have  received  attention,  certainly  not 
from  the  minority. 

In  the  case  of  Ruffenv.  Armstrong.  2  Hawks, 
411,  the  suit  was  by  the  indorsee  against  the 
payee,  and  the  transaction  was  held  to  be  usu 
rious  between  them,  although  effected  through 
an  agent.  A  note  of  upwards  of  $900  had  been 
sold  for  $600.  It  was  treated  as  accommoda- 
tion paper,  and  the  transaction  pronounced 
usurious.  The  court  were  aware  of  the  dis- 
tinction between  accommodation  and  business 
paper,  and  confine  their  decision  and  remarks 
to  that  of  the  first  description.  One  judge  cited 
the  opinion  of  Judge  Spencer,  in  relation  to  ac- 
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commodation  paper,  and  declared  that  every 
648*1  position  *taken  in  the  opinion  quoted 
applied  entirely  to  the  facts  in  that  case.  An- 
other remarked  that  "whether  the  assignee  of 
a  bond,  upon  an  usurious  consideration,  can 
recover  against  the  obligor,  when  the  bond  was 
given  upon  no  illegal  consideration,  this  case 
does  not  make  it  necessary  for  us  to  decide, 
because  this  is  not  that  case."  The  security 
being  made  for  the  purpose  of  raising  money, 
the  transaction  was,  unquestionably,  usurious; 
and  that  decision  does  not  conflict,  but  har- 
monizes with  those  on  the  same  subject  in  this 
State. 

I  shall  not  particularize  more  of  the  cited 
cases.  Most  of  them  appear  to  have  no  direct 
bearing  upon  the  points,  or  application  to  the 
questions  under  consideration.  In  general, 
those  decisions  were,  in  cases  of  unquestiona- 
ble loans,  secured  in  a  manner  evasive  of  the 
statute,  with  intent  to  reserve  interest  higher 
than  the  legal  rate  ;  or  they  were  in  actions  in- 
stituted upon  accommodation  paper,  and  the 
transactions  clearly  usurious,  although  present- 
ed to  the  courts  under  various  aspects.  The 
distinction  between  accommodation  and  busi- 
ness paper  has  not  in  all  cases  been  regarded, 
but  whenever  it  has  been,  the  decisions  have 
not  been  essentially  variant  from  those  in  this 
State.  2  McC.,  173  ;  3  Id.,  365  ;  4 Id.,  402.  It 
is  true,  there  is  not  a  uniformity  in  the  decis- 
ions on  the  subject  of  usury.  The  English  de- 
cisions are  not  in  unison,  and  the  American 
are  not  harmonious.  Courts  have  taken  dif- 
ferent views,  and  judges  have  reasoned  differ- 
ently, and  come  to  variant  and  even  opposite 
conclusions.  These  conflicts  of  opinion  were 
unavoidable,  and  the  judgments  to  which  they 
led  are  not  to  be  reconciled  ;  but  the  decisions 
of  courts  are  not  more  variant  in  the  construc- 
tion of  the  statutes  than  opinions  on  the  subject 
of  usury. 

The  doctrine  now  contended  for  is  traced, 
with  clearness  and  certainty,  no  further  than 
the  case  of  Lowes  v.  Mazzaredo,  the  history  of 
which  has  been  gjven.  That  may  have  led  to 
some  confusion  in  the  decisions  in  this  coun- 
try, and  it  did  require  at  the  time,  in  the  coun- 
try in  which  it  was  pronounced,  the  exertion 
of  legislative  power  to  prevent  its  threatened 
calamities.  I  have  treated  the  case  of  Lowes 
v.  Mazzaredo  as  analogous  and  in  point,  because 
it  was  so  considered  upon  the  argument,  and 
the  language  employed  in  the  decision  so  im- 
649*]  plies.  *Yet  it  is  evident  from  the  facts 
that  the  bill  on  which  the  suit  was  instituted 
was  accommodation  paper,  made  and  indorsed 
by  the  payee,  and  sent  into  the  market  express- 
Iv  to  raise  money.  There  is,  consequently,  no 
difficulty  with  the  decision.  The  paper  had  no 
value  until  it  was  negotiated,  and  the  transfer 
of  it  upon  an  illegal  premium  was  an  usurious 
transaction  ;  and  if  the  decision  had  been  put 
on  that  ground,  it  would  not  have  caused  dis- 
turbance. It  would  then  have  harmonized  with 
previous  adjudications,  and  would  not  have 
created  doubt  or  confusion. 

Extracts  were  also  read  upon  the  argument 
from  a  celebrated  elementary  writer  (Pothier), 
in  support  of  the  plaintiff's  doctrine;  that  writ- 
er, certainly  of  rare  intelligence,  says:  "When 
the  seller  of  a  claim  guaranties  that  it  shall  be 
duly  paid,  it  cannot  be  lawfully  purchased, 
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either  in  the  forum  of  conscience  or  according 
to  the  rules  of  law,  for  a  price  less  than  the 
sum  due.  Such  a  purchase  can  no  more  be- 
lavvful  than  an  usurious  loan:  for  when  I  sell 
you  a  claim  for  1000  livres  for  900,  which  I 
engage  to  discharge  myself  if  the  debtor  does 
not;  it  is  evident  that  it  is  the  same  thing  as  if 
you  lend  me  900  livres,  upon  condition  of  my 
paying  you  1,000  at  the  end  of  a  certain  time."" 
These  remarks  are  made  without  reference  to- 
any  particular  Statute  of  Usury,  and  the  writ- 
er proceeds  to  specify  exceptions  to  this  gener- 
al rule,  in  which  the  purchase  would  be  law- 
ful, if  not  conscientious.  Without  discussing 
the  question  whether  the  two  cases  supposed 
are  the  same,  against  which  something  might 
be  said,  and  names  of  authority  arrayed,  it  is 
evident  the  writer  contemplates  that  the  vend- 
or shall  guaranty  the  payment  of  the  whole- 
amount  of  the  claim  which  had  been  sold  for 
a  less  sum ;  and  that  is  the  transaction  which 
he  pronounces  to  be  contrary  to  law  and  good 
conscience.  His  remarks  do  not  apply  to  the 
case  of  a  guaranty  to  pay  not  the  whole  amount 
of  the  claim  sold,  but  only  the  sum  paid  for  it. 
Upon  his  own  principles  such  a  transaction 
would  be  honest  and  lawful.  The  two  transac- 
tions are  susceptible  of  easy  illustration.  To 
raise  money,  a  man  sells  a  horse  worth  $100' 
for  $80,  and  covenants  that  at  the  expiration 
*of  90  days  he  will  take  him  back,  and  [*66O 
pay  $100  for  him — that  is  usury;  but  if  he  sel) 
in  like  manner,  and  covenant  that  if  the  vend- 
ee choose,  he  will  take  back  the  horse  un- 
harmed at  the  like  time,  and  repay  exactly  the- 
money  he  received  for  him  and  legal  interest, 
where  is  the  usury?  The  writer  in  contem- 
plation gave  to  the  guaranty  an  extent  of  re- 
sponsibility which  the  law  does  not  impose. 
As  to  the  violation  of  the  behests  of  conscience, 
the  moralists  might  with  equal  propriety  and 
justness  condemn  all  sales  of  property  for  less 
than  the  actual  value.  It  is,  also,  equally  im- 
moral, except  so  far  as  the  law  furnishes  an 
excuse  or  justification,  to  take  advantage  of 
the  scruples  of  conscientious  men  who  feel 
bound  to  obey  the  statute,  and  borrow  money 
at  the  legal  rate  when  its  actual  value  is  known 
to  be  greater.  The  morality  of  every  transac- 
tion depends  upon  its  own  peculiar  circum- 
stances. If  imposition  be  practiced,  or  advan- 
tage taken  of  ignorance,  necessity  or  confiding 
credulity,  the  transaction  will  be  immoral,  al- 
though adjusted  with  precise  exactness  to  legal 
requirements.  The  practice  of  morality  will  be 
more  extensively  and  powerfully  encouraged 
by  the  deep  and  universal  inculcation  of  its 
principles,  than  by  the  application  of  abstract, 
arbitrary,  statutory  provisions,  affecting  mat- 
ters of  business,  to  the  infinitely  diversified, 
circumstances  of  human  action  and  condition. 
Courts  and  individuals  sometimes  speak  of 
usury  laws  with  a  sort  of  idolatrous  veneration, 
as  though  they  were  of  divine  origin  or  essence 
— the  main  protection  of  property  and  chief 
safeguards  of  civil  society.  One  judge  has  de- 
clared that  they  "have  prevailed  in  all  civilized 
countries  and  in  all  times."  Language  of  such 
bold  and  imposing  import  is  apt  to  influence 
the  mind  without  perception,  and  hurry  it  to- 
conclusions  without  conviction.  Opinions  ac- 
quire, from  long  transmission,  the  attributes- 
of  wisdom,  and  continue  to  command  assent 
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without  investigation,  because  they  have  been 
embraced  with  unanimity.  The  mind  fails  to 
grasp  and  estimate  the  changes  wrought  in  the 
condition  of  mankind,  and  clings  to  old  max- 
ims and  rules  long  after  the  reason  for  them 
has  ceased  to  exist. 

651*]  *The  argument  in  this  case  took  a 
wide  range,  and  perhaps  the  inquiry  may  be 
indulged  without  involving  extraneous  con- 
siderations, whether  there  has  been  through  all 
time,  and  is  now,  throughout  all  Christendom, 
this  harmony  and  universality  of  opinion.  It 
is  true  the  Jews  were  forbidden  to  take  any- 
thing for  the  use  of  money  from  those  of  their 
own  nation,  but  were  unrestricted  in  their  ex- 
actions from  their  gentile  neighbors.  This  was 
no  statute  for  the  regulation  of  the  price  of 
money.  The  peculiar  condition  of  the  Jews 
rendered  it  proper  that  they  should  be  re- 
strained from  all  exactions  from  each  other  ; 
but  the  ordinance  admits  the  principle  that 
where  any  compensation  was  admissible,  the 
amount  of  it  should  be  left  to  individual  agree- 
ment. The  Romans,  Tartars,  Arabs,  Chinese 
and  Hindoos  may  have  had  usury  laws,  but 
their  example  would  not  be  held  in  high  estima- 
tion by  commercial  communities  in  point  of 
policy,  nor  by  Christian  nations  in  respect  of 
morals.  England  has  had  usury  laws  for  250 
years,  but  England  claims  to  have  enjoyed  the 
blessings  of  civilization  for  a  much  longer 
period.  In  that  country  usury  forfeits  all  secu- 
rities contaminated  with  it,  and  her  courts  ex- 
ercise an  acute  perception  and  ceaseless  vigil- 
ance to  discover  it,  and  an  unsurpassed  inflexi- 
bility of  purpose  to  enforce  her  statutes  and 
puuish  all  infractions;  yet  the  Legislature  has 
been  compelled  to  interpose  to  protect  the  com- 
munity from  the  evils  apprehended  from  judi- 
cial construction,  and  more  recently  has  insti- 
tuted an  inquiry  as  to  the  practical  operation 
and  effect  of  those  laws,  with  a  view  to  their 
modification  or  repeal.  In  France  interest  is  lim- 
ited to  5  per  cent,  on  such  securities  as  mort- 
gages,and  6  on  commercial  transactions ;  but  by 
a  bonus,  paid  beforehand  and  not  forbidden, 
money  is  raised  to  its  market  value,  and  the 
law  rendered  nugatory.  In  Holland,  if  there 
be  any  statute  against  usury,  it  is  obsolete,  and 
the  price  of  money  varies  with  the  market. 
Hamburg:  The  common  law  of  the  German 
Empire  is  6  per  cent.,  but  it  is  not  applied  to 
commercial  transactions;  the  bill  market  is  free. 
The  rate  of  interest  on  accounts  between  mer- 
chants is  generally  5  per  cent.,  but  discount 
varies  greatly.  Frankfort:  5  per  cent,  on  real 
security,  but  on  bills  no  limit.  Bremen:  No 
652*]  limit.  Russia:  Legal  rate  6  per  *cent., 
but  the  law  constantly  evaded;  the  Imperial 
Bank  at  Petersburgh  discounts  at  a  rate  fixed 
every  fortnight.  Austria:  Legal  rate  6  per  cent, 
on  real  estate,  but  on  bills  unlimited.  Prussia: 
5  per  cent,  on  real  property,  but  unlimited  on 
personal  security.  Trieste:  6  per  cent.,  but  on 
bills,  either  legally  or  practically  free.  Leg- 
horn: 6  per  cent,  between  merchants  on  ac- 
counts, but  no  law  regulating  interest  on  com- 
mercial transactions.  Genoa:  Legal  rate  4  per 
cent.,  but  left  free  to  individual  agreement. 
Spain:  6  per  cent,  between  merchants,  but 
money  is  free.  Portugal:  The  ancient  and  close 
ally  of  England  has  usury  laws,  but  they  are 
evaded  by  means  of  a  bonus  or  premium. 
WEND.  7. 


This  review,  comprising  the  most  of  com- 
mercial Europe,  shows,  by  the  test  of  actual 
experience,  the  judgment  of  mankind  upon  the 
policy  or  utility  of  statutes  against  usury.  On- 
the  continent  generally,  they  area  dead  letter. 
In  some  States  there  are  none;  in  others  they 
are  obsolete  and  wholly  neglected  ;  and  where 
they  do  exist,  the  facility  of  evasion,  by  means 
of  a  bonus  or  premium  actually  paid  and  not 
forbidden,  renders  them  inoperative.  Generally, 
they  are  confined  to  mortgage  securities,  while 
mercantile  operations  are  left  unshackled  to 
the  agreement  and  mutual  interest  of  the  par- 
ties. England  is  the  only  country  in  Europe 
where  usury  laws  with  severe  penalties  exist 
or  are  enforced  with  rigor,  and  there  it  is  said 
the  actual  price  of  money  is  greater  than  on 
the  continent. 

In  this  country,  there  is  also  much  diversity 
of  opinion.  Several  of  the  States  have  usury 
laws,  forfeiting  the  security  and  subjecting  the 
usurer  to  penalties,  copied  substantially  from 
the  English  Statute.  Such  was  the  law  in 
Mass.,  but  it  has  been  repealed,  after  an  exist- 
ence of  more  than  40  years,  and  its  place  sup- 
plied by  an  Act  forfeiting  only  treble  the 
amount  of  interest  exacted.  In  N.  H.  and  PH. 
the  securities  are  not  made  void,  and  securities 
for  the  payment  of  money  may  be  purchased 
at  any  discount,  without  incurring  the  penal- 
ties of  usury.  In  R.  I.,  only  the  interest  i& 
forfeited  ;  the  principal  is  recoverable,  and  the 
statute  is  seldom  if  ever  enforced.  In  Mo.,  the 
legal  rate  of  interest  is  6  per  cent., but  the  par- 
ties may  contract  for  ten,  and  *if  more  [*653- 
be  exacted,  the  interest  is  forfeited.  In  111.,, 
there  is  no  statute  regulating  the  price  of  mon- 
ey. Ky.  adopted  the  English  Statute,  with  all 
its  penal  provisions,  but  has  abolished  it  (in 
1819),  and  substituted  one  fixing  the  rate  of  in- 
terest without  penalties  ;  the  principal  and  le- 
gal interest  can  now  be  recovered  under  any 
circumstances.  Ohio  tried  a  usury  statute  with 
rigorous  penalties  for  20  years  (from  1804  ta 
1824),  then  repealed  it,  and  enacted  another, 
merely  fixing  a  rate  of  interest,  but  imposing 
no  forfeiture.  Ala. ,  after  thirteen  years'  trial 
of  a  statute  against  usury,  fixing  a  rate  of  in- 
terest lower  than  her  neighbors,  La.  and  Miss. , 
changed  it  for  one  without  restriction.  The 
opinion  of  Judge  Clay  has  been  introduced  to- 
establish  the  fact  that  the  change  "was  delete- 
rious in  the  extreme."  It  may  have  been  so, 
but  the  facts  in  the  cases  in  which  that  opin- 
ion was  expressed  do  not  warrant  any  general 
conclusion  unfavorable  to  the  policy  of  a  free- 
dom from  restriction.  The  large  sums  speci- 
fied in  the  contracts  on  which  the  suits  were 
instituted,  were  penalties,  the  payment  of 
which  might  have  been  avoided  by  punctual- 
ity. It  was  only  on  the  failure  to  pay  on  a 
given  day  that  they  became  demandable.  These 
penalties  were  in  the  nature  of  liquidated  dam- 
ages, which  may  exist  wherever  contracts  are 
made,  wither  without  statutes  of  usury.  Those 
contracts  were  not  for  loans  of  money,  but 
were  made  on  sales  of  property,  or  in  other 
operations  of  business,  and  the  penalties  in- 
serted to  insure  punctuality  ;  they  were  made 
also  the  year  after  the  alteration  of  the  law.  It 
is  not  improbable  that  the  previous  restrictions 
may  have  deterred  or  expelled  capital  from  the 
State.and  the  removal  may  at  first  have  superiu- 
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duced  extravagance.  The  situation  of  the 
State  was  peculiar;  its  settlements  new,  and  in 
a  state  of  formation  ;  its  soil  susceptible  and 
rich,  yielding  luxuriantly  to  the  hand  of  labor; 
its  population  ardent.enterprising  and  advent- 
urous, realizing  at  that  period  immense  prof- 
its from  the  employment  of  industry  and  capi- 
tal ;  the  condition  of  the  world  unsettled  and 
delusive,  from  the  recent  transition  from 
war  to  peace,  and  inviting  to  hazardous  specu- 
lations ;  indeed,  extravagance  seems  to'have 
pervaded  every  department  of  business.  It  was 
654*]  pertinently  *remarked,  on  the  argu- 
ment of  the  same  causes,  that  the  highest  rates 
of  interest  were  not  more  enormous  than  the 
price  of  lands  and  slaves.  Against  the  opinion 
of  Judge  Clay  may  be  opposed  that  of  a  judge 
equally  eminent,  of  Ohio,  who,  after  7  years' 
experience  (from  1824  to  1831)  in  that  State  of 
freedom  from  restriction,  under  circumstances 
far  more  auspicious  to  a  fair  test  and  correct 
conclusion,  says  :  "  It  is  my  impression  that 
money  is  now  obtained  on  safe  security, on  bet- 
ter terms  than  it  was  while  the  penal  Act  was 
in  force." 

This  inquiry  might  be  extended  further  with 
a  similar  result.  It  has  been  indulged  to  an 
extent  sufficient  to  illustrate  the  fact  that  the 
opinion  and  the  action  of  the  whole  civilized 
world  are  in  favor  of  relaxation  in  the  legal 
provisions,  affecting  the  price  and  the  use  of 
money.  The  doctrine  asserted  requires  a  coun- 
teraction of  this  general  and  powerful  tendency, 
by  increased  rigor, in  their  construction.  Opin- 
ions are  also  discordant  as  to  the  provisions 
which  should  receive  legislative  sanction,  where 
the  principles  of  restraint  and  regulation  are 
adopted.  It  is  less  surprising,  therefore,  that 
diversities  and  contradictions  should  exist  in 
judicial  decisions.  Uniformity  under  such  cir- 
cumstances cannot  be  expected.  It  is  imprac- 
ticable, and  all  attempts  to  produce  it  must  be 
fruitless. 

Whatever  may  have  been  the  necessity  for 
statutes  against  usury  at  the  time  of  their  first 
enactment,  on  their  immediate  use.  they  were 
made  for  other  times,  and  a  far  different  con- 
dition of  the  world.  They  came  into  existence 
before  commerce  had  produced  revolutions  in 
business  and  property,  and  in  the  social  con- 
dition. They  were  not  enacted  to  regulate 
transfers  of  negotiable  paper,  but  existed  long 
before  promissory  notes  were  made  negotiable 
by  statute.  Before  distant  communities  had 
learned  to  increase  their  comforts  by  an  inter- 
change of  commodities  ;  when  manufactures, 
as  a  great  and  distinct  occupation,  were  un- 
known; the  avocations  of  men  few  and  simple, 
and  a  vast  proportion  of  the  aggregate  amount 
of  property  consisting  of  real  estate — before 
paper  had  become  the  representative  of  money, 
extending  its  capacities,  and  performing  its 
uses.  At  that  period  the  dealers  in  money  were 
few,  and  those  chiefly  belonging  to  a  proscribed 
race.  Religious  intolerance  simulated  and  sus- 
tained the  policy  of  restriction.  Indeed,  the 
<I55*J  statutes  *against  usury  were  a  relaxa- 
tion or  the  absurd  severity  of  the  canon  law, 
by  which  all  interest  was  forbidden.  It  was  a 
relaxation  extorted  from  bigotry  by  the  neces- 
sities of  mankind.  Usury  laws  owed  much  of 
the  veneration  they  inspired,  and  long  retained, 
to  the  influence  of  prejudice  and  intolerance. 
266 


The  spirit  of  the  times  condemned  the  usurer 
as  it  did  all  heretics  in  matters  of  faith.  The 
sentiment  was  universal.  It  pervaded  all 
classes.  The  usurer  was  the  object  of  vulgar 
prejudice,  the  "proud  man's  contumely"  and 
the  bigot's  scorn.  They  called  him '  'misbeliever, 
cut-throat,  dog,  and  spit  upon  his  Jewish 
gabardine."  Acting  upon  this  universal  preju- 
dice, and  ministering  to  its  morbid  cravings, 
the  imperial  powers  of  the  monarch  of  the 
drama  were  exerted  to  confer  upon  him  a 
deathless  infamy.  That  prejudice  has  had  a 
long  transmitted  dominion  over  the  human 
mind  ;  but  commerce  and  illumination  have 
limited  its  sway  and  weakened  its  power. 
It  is  now  proclaimed  from  the  highest  tribunal 
in  the  land,  that  "  usury  has  long  since  lost  the 
deep  moral  stain  that  was  formerly  attached 
to  it,  and  is  now  regarded  as  immoral  or  illegal, 
only  because  it  is  forbidden."  If  it  be  inno- 
cent in  the  judgment  of  mankind,  a  question 
arises  for  the  decision  of  casuists,  whether  the 
immorality  consists  in  the  practice  or  the  pro- 
hibition. Great  changes  have  been  wrought  in 
opinion,  and  greater  still  in  the  condition  of 
the  world,  if  considerations  of  expediency 
could  be  tolerated,  and  if  the  question  be  doubt- 
ful that  they  may  be,the  inquiry  might  well 
be  indulged,  whether  it  be  the  part  of  wis- 
dom to  draw  tighter  the  cords  of  restriction 
against  the  general  inclination,  now,  when  the 
spirit  of  enterprise  is  abroad,  alert  and  vigor 
ous,  searching  every  recess  in  creation  for  hid- 
den treasure,  and  when  every  part  of  the  globe 
is  overshadowed  by  the  restless  wings  of  com- 
mercial adventure  ;  when  credit  is  indispensa- 
ble in  every  department  of  business,  and  the 
transfers  of  negotiable  paper  essential  to  its 
aliment  and  support. 

In  my  opinion,  the  transaction  in  review  was 
a  sale  of  the  note,  and  not  a  loan  of  money  ; 
but  if  a  loan,  that  there  was  no  agreement  in 
fact  or  law  for  the  payment  of  unlawful  inter- 
est, and  that  the  judgment  should  be  affirmed. 

*By  Mr.  Senator  Sherman.  The  [*656 
question  for  the  court  to  decide  in  this  case  is 
a  question  of  usury;  it  is  important  to  the  par- 
ties, so  far  as  it  affects  their  interest,  but  it  is 
doubly  so  to  this  community  in  relation  to  fut- 
ure operations  in  the  negotiation  and  transfer 
of  bills  of  exchange  and  promissory  notes. 
The  construction  of  the  Statute  of  Usury  has 
fluctuated  and  given  rise  to  many  judicial  re- 
finements, calculated  to  produce  doubts  in  the 
minds  of  the  community;  and  it  is  to  be  hoped 
that  the  decision  of  this  case  will  be  in  unison 
with  the  spirit  and  intention  of  the  statute, 
which  we  are  bound  to  support.  This  case  has 
been  twice  argued  before  this  court,  and  its 
importance  may  be  seen  in  the  interest  it  has 
excited,  and  the  attention  which  has  been  de- 
voted to  it,  not  only  by  the  counsel  engaged, 
but  the  members  of  this  court.  The  whole 
field  of  legal  learning  on  the  subject  has  been 
traveled  over,  and  the  counsel  have  exhibited 
a  talent  and  research  entitling  them  to  the  high- 
est credit,  and  which  cannot  fail,  I  think,  to 
enable  us  to  arrive  at  the  proper  conclusion. 

The  language  of  the  Statute  of  Usury  is  : 
"No  person  shall  take  any  bond,  bill,  note  or 
security  whatever  for  payment  of  money  to  be 
lent,  or  to  be  due  or  payable  by  any  means 
whatever,  where  there  shall  be  reserved  or  tak- 
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en  above  the  rate  of  7  per  cent,  per  annum." 
The  statute  pronounces  all  such  securities  void, 
and  forbids  the  resort  to  any  shift,  means  or 
contrivance  to  evade  its  provisions.  This  lan- 
guage appears  plain  and  clear,  and  its  provis- 
ions so  broad  that  one  can  hardly  suppose  it 
possible  for  a  question  to  arise  on  a  simple 
transaction  of  passing  a  paper  security  or  note 
from  one  person  to  another,  at  a  discount  of 
more  than  7  per  cent. ;  yet  such  is  the  case,  aris- 
ing out  of  the  ingenuity  of  man, which  is  never 
greater  than  when  prompted  by  considerations 
of  interest.  Probably  one  reason  why  so  many 
refined  questions  have  been  raised  on  this  sub- 
ject, is  the  propensity  of  entering  into  the  pol- 
icy of  the  law — a  consideration  that  belongs 
more  properly  to  tke  Legislature  ;  yet  parties 
enter  into  it,  and  judges  have  often  adverted 
to  it  in  the  course  of  their  reasoning.  In  some 
cases,  and  to  a  certain  extent,  it  is  probably 
unavoidable.  The  policy  of  the  law  is  assailed 
by  a  certain  portion  of  the  community  as  the 
circulating  medium  becomes  limited  and  spec- 
Go  7  *J  ulations  *inviting  ;  but  it  invariably 
subsides  with  business  men,  and  a  less  rate  of 
interest  suffices  as  the  country  becomes  pros- 
perous and  abounds  with  a  sufficiency  of  capi- 
tal and  wholesome  currency.  There  are  a  few 
in  all  communities  who  are  always  at  war  with 
this  statute,  and  incessant  in  their  efforts  to 
produce  its  repeal,  or  fritter  it  down  by  some 
means  or  other  so  as  to  render  it  inoperative  ; 
and  in  all  governments,  and  in  every  age  in 
which  they  have  succeeded,  the  result  has  been 
a  scene  of  extortion  and  oppression  between 
debtor  and  creditor,  a  connection  that  pervades 
the  community  generally,  and  affects  more 
particularly  the  poorer  classes.  Such  a  scene 
has  never  failed  to  produce  a  reaction,  and  final- 
ly to  result  in  restoring  the  salutary  provisions 
of  the  statute. 

I  have  paid  some  attention  to  this  case,  and 
particularly  so,  because  the  decision  of  it  one 
way  will  go  further  to  affect  the  operation  of 
the  statute,  and  open  a  wider  door  to  usury, 
than  any  case  that  has  come  before  this  court. 
If  any  of  the  provisions  of  this  law  require 
modification,  let  the  proper  authority  apply  the 
remedy  on  the  application  of  those  who  com 
plain,  and  not  let  it  be  done  by  a  species  of 
judicial  legislation.  After  examining  all  the 
authorities  referred  to,  I  have  come  to  the  con- 
clusion, and  I  could  come  to  no  other,  that  this 
is  a  direct  case  of  usury,  plain  and  palpable  be- 
tween the  parties  in  this  suit,  tangible  by  the 
defendant  on  the  contract  of  indorsement,  and 
comes  within  the  letter,  meaning  and  intention 
of  the  statute. 

Admitting  the  note  to  be  a  fair  business  note, 
and  available  in  the  first  instance,  the  indorse- 
ment of  it  is  a  separate  agreement  between 
Cram  and  Hendricks.  Although  indorsed  in 
blank,  the  terms  of  that  agreement  are  well  un- 
derstood and  settled  in  law;  and  every  indorsee 
may  fill  it  up,  or  write  it  out  whenever  it  be- 
comes necessary.  The  plaintiff  below,  Hen- 
dricks, has  set  out  the  terms  of  it  in  his  decla- 
ration. It  was  on  this  indorsement  that  the  note 
was  discounted,  and  the  money  loaned  ;  and 
Cram  became  bound  by  the  terms  of  his  indorse- 
ment to  return  that  loan,  if  the  drawer  of  the 
note  did  not.  It  was  as  clearly  a  loan  as  it 
would  have  been  had  he  given  his  own  note. 
WEND.  7. 


Whether  I  say  to  a  man,  let  me  have  $100  and 
I  will  give  you  my  note,  or  I  will  give  you  the 
*note  of  A  B  and  guarantee  the  pay-  [*($58 
ment,  is  the  same  thing  in  substance  ;  it  par- 
takes of  the  same  nature.  Courts  of  law  have  giv- 
en to  the  term ' '  loan"  a  wide  and  extended  mean  - 
ing  in  relation  to  this  statute,  and  unless  they 
did  so,  the  law  would  be  evaded  by  the  mere 
form  of  names  and  terms.  Thus,  discounting 
paper,  according  to  ordinary  practice,  has 
been  decided  to  mean  a  loan  in  all  cases,  par- 
ticularly where  money  is  advanced.  B'kofutica 
v.  Wager,  2  Cow.,  712.  Wager  obtained  a  dis- 
count in  the  ordinary  way,  and  it  was  decided 
to  be  a  loan,  and  the  transaction  usury,  and  on 
appeal  to  the  Court  of  Errors  it  was  decided, 
that  taking  interest  for  90  days  and  calculat- 
ing it  a  quarter  of  a  year  was  usurious,  and 
advancing  money  on  discount  was  a  loan.  See, 
also,  8  Cow.,  398.  Advancing  a  man's  credit 
instead  of  cash  is  a  loan.  Opinion  of  Court,  by 
Kent,  Ch.  J.,  16  Johns.,  367. 

Can  the  transaction  in  this  case  be  called  a 
sale  of  a  note  ?  This  ground  was  assumed  in 
argument  by  the  counsel  for  the  defendant, 
but  it  was  not,  in  my  opinion,  supported  by 
authorities  which  bore  out  the  position  which 
they  took.  There  are  cases  in  which  a  note 
may  be  sold,  and  more  than  legal  interest  tak- 
en, as  stated  in  some  of  the  authorities,  but 
these  are  few  and  depend  on  peculiar  circum- 
stances. There  does  not  appear  to  be  any  gen- 
eral principle  settled  as  to  a  sale  of  a  note.except 
in  two  particulars.  The  first  is  where  the  own- 
er of  the  note  sells  without  indorsing  it  (except 
merely  to  pass  the  title),  or  guarantying  the  re- 
payment of  the  money.  Second.  Where  the 
note  so  sold  is  attended  with  some  risk  or  haz- 
ard, not  of  an  ordinary  nature,  and  it  is  for 
such  risk  or  hazard,  which  the  buyer  is  willing 
to  assume,  that  a  greater  rate  of  interest  has 
been  permitted.  4  Mass.,  159;  1  Greenl.,  167; 
1  Holt,  256.  A  man  may  take  a  fair  bona  fide 
note  into  market  and  sell  it  for  what  he  can 
get,  provided  he  does  not  indorse  it ;  the  pre- 
sumption is,  that  he  sells  it  on  account  of  some 
hazard,  or  doubt  of  the  ability  of  the  party  to 
pay.  If  he  indorses  it,  it  is  a  loan  ;  but  there 
are  no  peculiar  circumstances  attending  this 
case  to  take  it  out  of  the  every  day  practice  of 
discounting  a  note. 

The  case  of  Munn  v.  Commission  Co.,  15 
Johns.,  44, was  referred  to,  to  show  that  a  note 
might  be  sold,  and  *also  as  a  case  in  [*O59 
point  in  other  respects  ;  but,  in  my  opinion,  it 
does  not  touch  this  case.  That  was  the  case 
of  an  indorsee  of  a  bill  of  exchange  against  the 
acceptor — acceptor  of  a  bill  stands  in  the  place 
of  the  maker  of  a  note,  and  would  be  the  case 
of  Hendricks,  the  indorsee,  suing  Gomez,  the 
maker.  Spencer  says  a  bill  free  from  usury  in 
its  concoction  may  be  sold  at  a  discount  great- 
er than  legal  interest ;  bein^  free  from  usury 
between  the  immediate  parties,  no  after  trans 
action  can  invalidate  it  between  the  original 
parties;  that  is,  between  Cram  and  Gomez,  not 
Cram  and  Hendricks;  and  this  is  the  true  orig- 
inal meaning  of  those  cases  that  say  subsequent 
usury  does  not  render  the  note  void  between 
the  original  parties.  Spencer  does  not  say  that 
the  buyer  can  sue  the  seller ;  if  he  could,  it 
would  be  no  sale,  for  a  sale  repels  the  idea  of 
guaranty  or  return  of  the  consideration  money, 
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which  would  make  it  a  loan.  The  case  of 
Munn  v.  Commission  Co.  is  the  first  decided  in 
the  Supreme  Court  that  lias  been  considered  as 
making  the  first  inroad  upon  a  doctrine  of  the 
Statute,  and  it  led  on  to  the  case  of  Rice  v. 
Mather,  3  Wend. ,  62,  which  went  a  step  fur- 
ther, and  extended  the  meaning  of  available 
notes,  and  tolerating  the  taking  of  usury  on 
all  business  or  available  paper  the  moment  it 
leaves  the  hands  of  the  original  parties,  and 
recoverable  in  a  suit  against  the  maker.  In 
that  case,  which  was  indorsee  against  maker, 
it  was  decided  that  if  two  persons  exchanged 
notes,  they  were  immediately  available,  one 
being  a  consideration  for  the  other.  All  such 
cases  are  cases  of  accommodation  paper  ;  for 
what  other  motive  could  induce  two  men  to 
exchange  notes  V  By  this  operation,  all  paper 
can  be  "concocted"  in  such  a  way  as  to  render 
it  available.  All  that  remained  in  the  way  of 
the  money-lender,  to  enable  him  to  walk  com- 
pletely into  the  Statute  of  Usury,  was  the  right 
to  sue  his  immediate  indorser.without  encoun- 
tering his  own  usury.  A  confirmation  of  this 
judgment  will  effect  that  object,  and  then  I  can 
see  no  remaining  check  in  the  statute  that  can- 
not be  evaded  whenever  the  parties  please. 
The  maker  cannot  set  up  usury,  because  it  can 
be  shown  that  the  notes  were  "concocted" 
right  in  the  first  place  by  exchanging.  The 
66O*]  indorser  *cannot  set  up  for  the  same 
reason,  and  who  else  is  remaining  that  can  set 
it  up?  This  looks  to  me  not  only  like  cooking 
or  "  concocting  "  the  Statute  of  Usury,  but  it 
shows  that  it  isln  a  fair  way  of  being  devoured. 
There  has  not  been  produced  a  single  case, 
nor  is  there  one  to  be  found  in  the  books,  in 
point  with  the  case  now  before  us  ;  not  a  re- 
ported case  in  England  or  this  country,  where 
a  suit  was  sustained  by  the  indorsee  against  his 
immediate  indorser,  between  whom  the  usury 
was  proved;  not  a  case  where  the  open  violator 
of  the  statute  comes  into  court  and  asks  for 
judgment  against  the  other  party  to  the  usury. 
A  host  of  cases  have  been  produced  and  referred 
to  about  and  upon  the  subject  of  usury,  and  not 
one  to  be  found  in  favor  of  the  plaintiff  below. 
What,  then,  is  the  only  thins,  for  I  cannot  call 
it  a  case  or  a  report  of  a  case,  that  looks  that 
way?  It  is  a  nota  bene,  at  the  end  of  the  report 
of  Munn  v.  Commission  Co.,  saying  "  a  judg- 
ment was  entered  in  the  suit  of  Munn  against 
Oliver  Ruggles,  for  $4,336;"  but  nothing  m  the 
report  referring  to  it.  From  its  terms,  it  must 
have  been  added  by  the  reporter,  and  is  not  the 
language  of  the  judges.  There  might  have  been 
an  agreement,  as  is  sometimes  the  case  between 
the  parties,  that  the  other  suits  on  the  note  or 
bill  abide  the  event  of  the  first.  But,  however 
it  may  have  got  there,  it  cannot,  in  my  opinion, 
be  considered  us  any  authority,  or  case  decided 
or  reported.  The  case  of  Munn  v.  Commission 
Co. ,  was  a  suit  against  the  Company,  who  stood 
in  the  place  of  Gomez,  the  maker  of  the  note, 
and  was  not  the  case  of  indorsee  against  im- 
mediate indorser.  That  case  appears  to  have 
been  decided  upon  the  authority  of  a  prior  case 
of  Braman  v.  Hess,  a  case  that  says  nothing 
about  usury  or  the  Statute  of  Usury;  and  it  was 
contended  by  counsel,  and  very  properly,  I 
thought,  that  it  ought  never  to  have  been  re- 
ported, much  less  quoted  as  an  authority  in  any 
case  of  usury.  No  defense  of  that  kind*^  was  set 
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up:  it  is  reported  without  having  been  argued, 
and  I  cannot  see  that  it  settles  anything  on  thi» 
subject.  If  it  did  relate  to  usury  at  all,  like  the 
usurer's  bargains,  nothing  appears  on  the  face 
of  it.  Yet  this  case  has  been  the  theme  of  ar- 
gument, when,  very  probably,  it  had  no  refer- 
ence to  usury. 

*The  variety  of  cases  which  go  to  [*G6 1 
show  the  case  under  consideration  usurious,  are 
to  my  mind  clear  and  decisive.  I  will  not  tire 
this  court  by  going  over  all  of  them.  The  first 
case  referred  to  is  Lowes  v.  Mazzaredo.  Here 
the  usury  took  place  between  the  indorser  and 
indorsee,as  in  the  case  of  Cram  and  Hendricks, 
and  Ld.  Ellenborough  decided  it  a  clear  case  of 
usury  on  the  indorsement.  In  Chapman  v. 
Black,  2  Barn.  &  Aid.,  us\iry  took  place  be- 
tween the  first  indorsee  and  indorser,  and  then 
the  note  passed  away  by  the  indorsee,  who  had 
taken  usury,  to  an  innocent  holder  ;  this  was- 
decided  to  have  been  usurious  on  the  contract 
of  indorsement.  This  was  thought  to  be  a  hard 
case,  and  gave  rise  to  the  Act  of  Parliament 
protecting  innocent  holders.  Our  Legislature 
have  passed  a  similar  Act,  which  protects  in- 
nocent holders  of  paper  on  which  usury  had 
been  taken  before  it  came  to  them,  when  they 
had  nothing  to  do  with  it,  and  were  unknow- 
ing to  the  fact.  This  was  as  far  as  the  Legis- 
lature thought  it  prudent  to  go  in  modifying 
the  law;  and  after  this  amendment,  there  can 
be  none  of  these  hard  cases  referred  to.  But 
this  is  not  a  hard  case  ;  Hendricks  is  the  open 
violator  of  the  statute,  and  comes  into  court 
and  asks  you  to  help  him.  Massa  v.  Dauling, 
2  Str.,  1243,  was  a  case  of  first  indorsee  against- 
indorser — note  £200.  One  Grace  took  the  note 
and  advanced  £197,  retaining  more  than  legal 
interest — decided  to  be  a  clear  case  of  usury, 
on  the  indorsement.  The  court  say  the  taking 
is  prohibited  on  any  contract  directly  or  indi- 
rectly. The  English  cases  refer  both  to  busi- 
ness paper  and  accommodation  notes,and  where 
the  question  is  between  indorser  and  indorsee, 
they  are  put  on  the  ground  of  the  indorsement 
being  usurious. 

The  American  cases,  I  think,  are  equally 
clear  on  this  point.  In  5  Rand.  (Va.),  238,  the 
court  say:  "A  valid  note  in  its  inception,  in- 
dorsed by  a  party  to  whom  it  has  regularly 
come,  and  he  passes  it  to  a  third  person  who 
takes  usury,  the  transaction  is  void."  This  is- 
very  similar  to  the  present  case.  The  note  was- 
valid,  but  the  indorsement  void,  as  between 
indorser  and  indorsee.  So  7  Mart.  (La.),  408. 
The  note  was  drawn  by  Morgan  to  Saul,  who 
indorsed  it  to  Price,  the  defendant.  Price,  as  , 
second  indorser,  passed  it  to  Astor,  who  re- 
tained more  than  legal  interest.  This  was  a 
valid  note  in  its  inception;  it  was  drawn  in  N. 
Y.,  and  the  court  decided  *that,  by  the  [*662 
Statute  of  Usury  of  N.  Y.,  which  was  pleaded, 
the  transaction  was  usurious.  So  in  the  case 
of  Oaither  v.  Bk.  of  Georgetown,  1  Pet.,  43,  the 
judges  decided  that  the  indorsement  of  a  note 
to  a  stranger,  valid  in  its  inception,  and  passed 
to  the  bank  as  collateral  security  for  an  usuri- 
ous loan,  was  usurious  and  void.  The  bank 
discounted  it,  at  18  per  cent. ;  and  the  court  say 
void  against  indorsee,  but  recoverable  against 
maker.  In  2  Hen.  &  Munf.  (Va.),  14,  a  boml 
was  sold,  and  full  amount  not  paid.  The  court 
refused  to  inquire  into  the  consideration,  un- 
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less  impeached  on  the  ground  of  usury  or  fraud, 
and  then  they  would  go  into  it.  In  Churchill 
v.  Suter,  4  Mass.,  lob,  the  defendant  gave  a 
note  for  $275,  payable  to  Copeland  or  order. 
He  indorsed  it  to  Bartlett,  a  broker,  who  in- 
dorsed it  to  the  plaintiff,  who  took  usury.  It 
was  contended  that  this  was  a  sale  of  a  fair 
note.  Parsons  delivered  the  opinion  of  the 
court;  he  says:  "a  note  may  be  sold  at  a  greater 
discount  than  legal  interest ;  but  this  happens 
where  the  holder  doubts  the  ability  of  the  party 
to  pay,  and  sells  it  without  any  guaranty;  but 
here  the  plaintiff  took  the  indorsement  of  all 
parties  who  had  any  interest  in  it;  if  a  sale  un- 
der these  circumstances  is  not  usurious,  it 
would  be  difficult  to  say  what  would  be."  Lloyd 
v.  Keach,  2  Conn.,  175,  was  an  interesting  case 
decided  in  the  Court  of  Errors,  and  the  whole 
doctrine  fully  gone  into.  The  court  decided 
that  where  a  man  sells  the  note  of  another  and 
indorses  it  in  the  usual  way,  so  as  to  be  re- 
sponsible to  the  purchaser,  and  more  than  le- 
gal interest  is  taken,  it  is  usury;  and  the  jury 
found  so — this  was  a  case  of  a  valid  note.  In 
Powell  v.  Waters,  8  Cow.,  698,  decided  in  this 
court.it  was  held  that  if  the  indorsee  had  knowl- 
edge of  the  usury  it  was  void.  Golden  and 
Spencer,  who  delivered  opinions,  both  agreed 
in  this  principle,  but  differed  as  to  the  facts. 
In  this  case  Hendricks  not  only  had  knowledge, 
but  received  the  usury.  In  Dunham  v.  Gould, 
16  Johns.,  367,  the  parties  stood  like  Cram  and 
Hendricks ;  they  exchanged  notes,  as  in  the 
case  of  Bice  v.  Mather, -which  the  Supreme  Court 
decided  made  them  available,  one  being  a  con- 
sideration for  the  other.  The  case  was  carried 
to  the  Court  of  Errors  and  decided  usurious. 
Chancellor  Kent  delivered  a  long,  .able  and  elo- 
quent opinion,  in  which  he  goes  very  fully  into 
<3G3*]  the  policy  of  the  statute;  the  *salutary 
effects  which  it  produces,  and  which  similar 
acts  have  produced  in  other  ages  and  countries; 
the  danger  of  relaxing  it,  and  the  evil  effects 
which  have  followed  its  repeal.  He  quotes 
Jeremy  Bentham,  opposed  to  usury  laws,  as 
saying  that  "we  ought  not  so  much  as  to  wish 
to  see  the  spirit  of  projects  in  any  degree  re- 
pressed;" and  replies:  "  I  hope  I  may  be  per- 
mitted to  wish,  that  the  first  experiment  of  his 
projects  may  not  be  made  within  these  walls. 
The  Statute  of  Usury  is  constantly  interposing 
its  warning  voice  between  debtor  and  creditor; 
and  I  am  unwilling  to  withdraw  such  a  con- 
trol." These  projects  of  permitting  any  rate 
of  interest  to  be  taken,  have  since  been  tried  in 
Ala. ,  until  the  people  are  perfectly  satisfied  and 
sick  of  them.  Thev  are  now  experimenting 
upon  tbe  people  of  111.  In  the  1  Ala.,  209,  is 
a  report  of  six  cases,  depending  on  the  same 
principle,  and  reported  together.  The  reporter 
suys  he  has  taken  great  pains  to  collect  them 
together,  on  account  of  th«  great  excitement 
produced  in  the  community.  The  suits  are 
brought  on  notes  and  bonds  ;  the  amount  of 
some  had  doubled  and  trebled  in  the  course  of 
a  few  months;  on  one  note  30  per  cent,  was  re- 
served; on  another  60  per  cent.  ;  on  others  70 
and  80,  and  in  one  120  per  cent  a  year  was  re- 
served. The  Chief  Justice,  in  his  opinion,  says: 
'  'When  the  Usury  Law  was  abolished  in  1818, 
the  mischief  complained  of  was,  that  capitalists 
would  not  advance  their  money  unless  a  higher 
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rate  of  interest  was  bid.  He  was  a  member  of 
the  Legislature  at  the  time  the  law  passed;  and 
it  was  asked  again  and  again,  why  not  let  the 
owner  of  money  hire  it  or  sell  it  for  the  best 
price  he  can  get,  like  cotton  or  grain  ?  I  was 
prepared  to  support  the  Act,  but  it  needed  none ; 
all  appeared  to  be  enamored  with  the  new  ex- 
periment: but  as  events  have  demonstrated,  it 
has  been  a  most  deleterious  one.  Experience- 
has  shown  that  what  appeared  sound  calcula- 
tions of  the  human  mind,  as  to  moral  effects,  is 
but  folly."  He  says  "none  of  the  rules  of  the- 
Statute  of  Ann  apply  here.  That  was  a  salu 
tary  statute  made  to  prevent  and  punish  usury, 
and  guard  against  hard  and  unequal  bargains." 
An  advertisement  is  now  publishing  in  the  pa- 
pers by  the  School  Commissioners  of  111.,  say- 
ing that  they  will  loan  the  School  Moneys  at  20 
per  cent,  a  year,  and  if  good  security  is  given, 
they  will  take  18. 

*1  feel  satisfied  that  an  affirmance  of  [*«64 
the  judgment  in  this  case  would  not  only  be 
against  the  letter  and  spirit  of  the  statute"  but 
that  the  consequences  would.be  most  injurious. 
We  should,  in  effect,  say  to  all  the  banks  in  this 
State,  you  are  at  liberty  to  take  any  rate  of  in 
terest  you  can  agree  upon,  in  discounting  all 
the  business  paper  that  is  offered,  where  it  has 
more  than  63  days  to  mature.  Nothing  but  the 
Statute  of  Usury  nowj-estrains  them  from  tak- 
ing more  than  legal  interest;  and  this  restraint 
is  removed  from  them,  who  are  indorsees  in 
all  cases,  by  a  confirmation  of  this  judgment. 
The  Bank  Fund  Law  permits  all  the  banks  to 
take  lawful  interest  on  all  notes  discounted, 
that  have  more  than  63  days  to  mature;  and 
confines  them  to  6  per  cent,  only  on  paper  hav- 
ing that  and  shorter  time  to  run.  Out  of  the 
City  of  N.  Y. ,  where  more  than  6  per  cent,  can 
rarely  be  obtained  by  the  banks,  it  is  well  un- 
derstood the  paper  offered  for  discount  is  gen- 
erally drawn  payable  in  63  days,  which  takes 
it  out  of  the  6  per  cent,  restriction,  and  might, 
therefore,  all  be  affected  hy  such  a  decision. 

Anticipating  what  the  decision  will  be.  I  beg 
leave  to  enter  my  protest  against  a  confirmation 
of  the  judgment  in  this  case.  I  am  for  reversing. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ?— the  members  of  the  Court 
voted  as  follows  : 

For  reversal — The  CHANCELLOR,  and  Sena- 
tors Hubbard,  Rexford,  Sanford,  Sherman, 
Throop,  Warren  and  Westcott — 8. 

For  affirmance— The  PRESIDENT  of  the  Sen 
ate,  and  Senators  Allen,  Armstrong,  Beardsley. 
Branson,  Conklin.  Deitz,  Dodge,  Foster,   Gere. 
Lynde,  Mather,  Maynard,  M'Lean,   Tallmadge 
and  Todd— 16. 

Whereupon,  the  judgment  of  the  Supreme  Court 
was  affirmed,  with  single  costs. 

Questioned— 4  Hill,  478 :  31  Barb.,  255. 

Distinguished— 24  Wend.,  95, 234 ;  4  Hill,  257:  7  Hill, 
451 ;  H.  &  D..  29  ;  *t  Barb.,  168. 

Transfer  of  note  at  more  than  /coal  discount— WTiai 
not  usurious.  Cited  in— 4  Hill,  228 ;  2  Den.,  301;  H.  & 
D..  256 :  10  Pai«re,  328  (40  Am.  Dec..  252) ;  Clarke.  447: 
2  Sandf .  Cb.,  153:  4  N.  Y.,  229  ;  91  N.  Y..  328  ;  9  Barb.. 
649  :  2  Sandf.,  88 ;  4  Bos.,  327 ;  7  Am.  Rep.,  157, 158  (31 
la.,  444). 

fndoners  liability  on  such  note.  Cited  in— 21  Wend.. 
286,  593  :  Hoff  m.,  305 ;  10  N.  Y.,  200 ;  4  Barb.,  503 ;  13 
Barb.,  47 ;  5  Duer,  237  :  2  Bos.,  253. 

Cited  generally -11  Wend..  336:  8  Paige.  551;  '.» 
Patee,  487 :  36  Barb.,  588;  3  Lesr.  Obs.,  313:  3  Wis.,  733; 
104  U.  S.,  275  ;  11  Am.  Rep.,  600  (31  Wis.,  64.) 
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[CONTINUED  FKOM  THE  SEVENTH  VOLUME.] 


•9*]  *WOOD 

v. 
JACKSON,  ex  dem.  GENET  ET  AL. 

Ejectment — Evidence  —  Former  Judgment  as — 
Parol  Evidence  to  Show  Grounds  on  which 
Judgment  was  Rendered —  When  Admissible — 
Estoppel — Former  Verdict  as — Must  be  Plead- 
ed, when  —  Purchaser  under  Judgment  — 
Rights  of — Defendant  Receiving  Surplus — Ef- 
fect of— Voluntary  Conveyance — Effect  of  Sub- 
sequent Consideration. 

A  defendant  in  an  action  of  ejectment,  for  the 
purpose  of  showing  an  estoppel,  may  produce  the 
record  of  a  recovery  in  an  action  of  assumpsit  against 
the  lessor  of  the  plaintiff,  in  which  tney  were  sued 
«s  heirs  and  devisees  and  pleaded  riens  per  descent 
-or  devise,  and  which  issue  was  found  against  them, 
•and  give  parol  evidence  that  on  the  trial  of  the  is- 
sue riens  per  descent,  the  validity  of  the  deed  under 
which  a  recovery  is  sought  in  the  action  of  eject- 
ment, was  submitted  to  and  passed  upon  by  the  jury 
in  such  former  action,  and  the  same  pronounced  in- 
valid. 

A  former  judgment  may  be  given  in  evidence, 
Accompanied  with  such  parol  proof  as  is  necessary 
to  show  the  grounds  upon  which  it  proceeded, where 
such  grounds  from  the  form  of  the  issue  do  not  ap- 
pear by  the  record  itself,  provided  that  the  matters 
alleged  to  have  been  passed  upon  be  such  as  might 
legitimately  have  been  given  in  evidence  under  the 
issue  joined,  and  such  that  when  proved  to  have 
been  given  in  evidence,  it  is  manifest  by  the  verdict 
and  judgment  that  they  must  have  been  directly 
and  necessarily  in  question,  and  passed  upon  by  the 
Jury. 

Where  a  party  may  avail  himself  of  a  former  ver- 
dict or  decree  by  way  of  estoppel,  he  must  plead 
the  same  in  bar  of  a  suit,  or  in  answer  to  a  plea,  or 
he  will  be  deemed  to  have  waived  the  estoppel,  and 
to  have  consented  that  the  jury  shall  re-investigate 
the  f  acts,and  find  according  to  the  truth  of  the  case. 
A  former  verdict  is  not  conclusive  as  evidence;  it  is 
so  only  when  pleaded.  This  rule,  however.does  not 
«pply  to  actions  of  ejectment  or  assumpsit,  nor  to 
cases  where  the  plaintiff's  title  is  by  estoppel,  or 
where  the  party  has  had  no  opportunity  to  plead  the 
matter  specially  as  a  bar. 

1O*]  *The  fact  that  a  judgment  has  been  reversed, 
and  the  verdict  upon  which  it  is  founded  set  aside, 
is  a  complete  answer  to  a  verdict  urged  by  way  of 

NOTE.— Reed  property— Deeds— Consideration. 

Marriage  is  a  valuable  consideration.  See  Ver- 
plank  v.  Sterry,  12  Johns.,  536,  note. 

A  deed,  to  operate  as  a  bargain  and  sale  must  have 
•a  pecuniary  consideration. 

See  Jackson  v.  Delancey,  4  Cow.,  427,  note. 

WEND.  8.  N.  Y.  R.,  11. 


estoppel.  A  purchaser  under  a  judgment  may  claim 
every  benefit  which  the  judgment  creditor  could 
have  claimed,  had  he  been  the  purchaser  and,  not- 
withstanding the  reversal  of  the  judgment,  is  enti- 
tled to  the  land  purchased  while  the  judgment  was 
in  existence,  but  not  to  the  benefit  of  a  collateral 
fact,  settled  by  a  verdict  set  aside  as  illegally  ren- 
dered. 

A  voluntary  conveyance,  not  actually  fraudulent 
as  relates  to  the  grantee.may  become  valid  by  mat- 
ter ex  post  facto,  as  by  a  purchase  for  valuable  con- 
sideration, or  by  the  marriage  of  the  grantee,  if  a 
feme;  marriage,  if  the  conveyance  forms  an  induce- 
ment thereto.renders  the  conveyance  valid  not  only 
as  against  a  subsequent  purchaser,  but  against  the 
creditors  of  the  grantor. 

Where  lands  are  sold  under  an  execution,  on  a 
judgment  subsequently  reversed,  the  fact  of  the 
owner  receiving  the  surplus  of  the  avails  of  the  sale 
after  satisfying  the  execution,  will  not,  it  seems,  be 
considered  such  an  acquiescence  in  the  sale  as  to 
prevent  his  setting  up  his  title,  if  the  owner  did  not, 
by  any  act  of  his,  encourage  the  purchaser  to  bid  at 
the  sale. 

Citations— 15  Johns.,  162, 167 ;  3  Cow.,  125,  612,  620  ; 
3  Wend.,  27.  42 ;  1  Salk.,  276 :  2  Ld.  Raym.,  1036 ;  6  T. 
R.,  607 ;  2  Bl.,  827 ;  3  Wils.,  304,  308 ;  Cro.  Jac.,  35 ;  3 
East,  346,  364, 365 ;  2  Barn.  &  Aid.,  662 :  3  Burr.,  1853 ;  7 
Cr.,  565;  14  Mass.,  242;  17  Mass.,  367.  368 ;  4  Day,  281, 
432 ;  4  Cow.,  280 ;  1  Esp.,  43 ;  2  Johns.,  210,  227  ;  6  T. 
R.,  207,  556 ;  6  Serg.  &  R.,  60 ;  16  Johns.,  136;  18  Johns., 
a52 :  4  Cow.,  280,  559  ;  8  Cow.,  434,  435 ;  4  Wend.,  303 ; 
2  R.  8.,  137,  sec.  4 :  12  Johns.,  536,  552 ;  1  Johns.  Ch., 
251.  261 ;  6  Johns.  Ch.,  166 ;  1  Atk.  Con,  374:  1  Sid., 
133 ;  Free,  in  Ch..  375 ;  Gilb.  Eq.,  37 ;  5  Ves.,  879 ; 
Atherly,  Mar.  Set.,  239:  4  Dow.  &  R.,  469  :  4  Harr.  & 
&  McH.,  246 ;  1  Harr.  &  J.,  253;  Bull.  N.  P.,  228,  234  ; 
20  St.  Tr.,  538 :  1  Phil.  Ev.,  242,  243. 

TERROR  from  the  Supreme  Court.  This  was 
J-J  an  action  of  ejectment  for  the  recovery  of 
a  house  and  lot  in  the  City  of  N.  Y.,  known 
as  No.  11  Cherry  St.  The  lessors  of  the  plaint- 
iff claimed  to  recover  under  a  conveyance 
from  Maria  Osgood,  to  her  daughter  Martha 
Brandon  Osgood,  bearing  date  May  31,  1814, 
executed  in  consideration  of  natural  love  and 
affection.  Martha  Brandon  Osgood  was  mar- 
ried to  Edmund  C.  Genet  in  the  latter  part  of 
July,  1814,  and  it  was  proved  that  previous  to 
the  marriage,  Genet  knew  that  the  house  and 
lot  had  been  given  by  Mrs.  Osgood  to  her  daugh- 
ter, and  stated  the  fact  to  a  friend  as  an  induce- 
ment to  the  marriage,  observing  that  his  in- 
tended wife  would  be  no  expense  to  his  chil- 
dren by  a  former  marriage.  This  evidence  was 
objected  to  as  irrelevant  and  improper,  but  re- 
ceived bv  the  circuit  judge.  The  house  and 
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lot  No.  11  Cherry  St.,  was  occupied  by  a  ten- 
ant at  the  time  of  the  conveyance  to  Martha 
Brandon  Osgood;  whether  the  rent  which  be- 
came due  in  Aug.  1814,  was  paid  to  Mrs.  Os- 
good or  to  Mr.  Genet,  did  not  clearly  appear; 
but  the  rent  accruing  subsequently,  up  to  1818, 
was  paid  to  Mr.  Genet,  who  also  made  some 
repairs  of  the  premises.  Maria  Osgood  died  in 
Oct.  1814. 

The  defense  set  up  was,  that  the  conveyance 
to  Martha  Brandon  Osgood  being  voluntary, 
11*]  was  fraudulent  and  void  as  *against  the 
creditors  of  the  grantor,  Maria  Osgood,  who, 
it  was  alleged  at  the  time  of  her  death,  was  in- 
debted beyond  the  amount  of  her  property; 
that  among  others,  she  owed  the  President  and 
Directors  of  the  Manhattan  Co.  $6,000,  for  the 
recovery  of  which  a  suit  at  law  was  com- 
menced against  her  heirs  and  devisees,in  which 
Genet  and  wife  being  parties,  pleaded  riens  per 
descent  or  devise;  that  under  the  issue  joined 
upon  such  plea, the  jury  found  the  conveyance 
to  Martha  Brandon  Osgood  fraudulent  and 
void  as  against  the  plaintiffs  in  that  suit;  that 
judgment  was  rendered  upon  such  verdict,  an 
execution  issued,  and  the  premises  in  question 
sold  and  bought  in  by  one  James  Sterling,  from 
whom  the  defendant  derived  his  title;  and 
that  Genet,  by  receiving  the  surplus  of  the 
avails  of  the  property,  and  by  other  acts  of  ac- 
quiescence, had  concluded  himself  from  ques- 
tioning the  validity  of  the  sale,  and  the  title 
thereby  acquired.  In  support  of  this  defense 
there  was  produced  the  record  of  a  recovery  in 
a  suit  brought  by  the  President  and  Directors 
of  the  Manhattan  Co.  against  the  children  of 
Mrs.  Osgood,  charging  four  of  them  as  heirs 
and  devisees,  and  three  of  them  as  heirs  only ; 
among  the  former  were  Genet  and  wife.  The 
declaration  charged  Mrs.  Osgood  as  the  indors- 
er  of  two  promissory  notes  made  by  her  son 
Walter  Franklin  Osgood.one  bearing  date  July 
25,  1814,  and  the  other  Aug.  10, 1814,  amount- 
ing, together,  to  $6,500,  and  contained  also 
the  common  money  counts.  The  defendants 
charged  as  heirs  and  devisees,  pleaded  non  as- 
sumptit  and  riens  per  descent  or  devise,  and  those 
charged  as  heirs  only,  pleaded  riens  per  descent. 
To  the  plea  of  Genet  and  others,  the  plaintiffs 
replied  that  they  had  sufficient  lands,  tene- 
ments and  hereditaments  by  descent  and  de- 
vise from  Maria  Osgood, wherewith  they  might 
and  ought  to  have  paid  and  satisfied,  etc.  The 
plea  of  the  other  children  of  Mrs.  Osgood  the 
plaintiffs  confessed,  and  took  judgment  quan- 
do  acciderint.  The  jury  found  that  Walter 
Franklin  Osgood,  Edmund  Charles  Genet  and 
Martha  B.,  his  wife;  Samuel  Osgood  and  Ju- 
Hana.his  wife,  and  Susan  K.  Osgood  (implead- 
ed  as  heirs  and  devisees),  had,  and  each  of 
them  had,  divers  lands.tenements  and  heredit- 
aments, by  descent  and  devise  from  the  said 
12*]  Maria  Osgood,  *deceased,  wherewith 
they  could  and  might  and  ought  to  have  satis- 
fied and  paid  the  said  several  sums  of  money 
in  the  said  declaration  of  the  said  plaintiffs 
mentioned,  and  assessed  the  plaintiff's  dama- 
ges to  the  amount  of  $6,917,50;  on  which  ver- 
dict judgment  was  rendered  against  the  de- 
fendants, to  be  levied  of  the  lands,  etc.,  which 
the  said  W.  F.  Osgood,  etc.,  at  the  time  of  the 
exhibiting  of  the  bill,  had,  as  well  by  descent 
as  devise,  from  the  said  Maria  Osgood,  de- 
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ceased,  and  of  the  lands,  etc.,  which  should1, 
thereafter  come  to  the  hands  of  the  others. 
The  judgment  was  signed  and  docketed  Jan. 
17.  1818.  The  defendant  produced  an  execu- 
tion issued  on  the  judgment  thus  obtained, 
whereby  the  sheriff  was  commanded  to  levy 
the  amount  recovered  of  the  lands,  etc.,  which 
W.  F.  Osgood;  Martha  B.,  the  wife  of  E.  C. 
Genet;  Juliana,  the  wife  of  S.  Osgood,  and  S. 
K.  Osgood,  and  each  of  them,  on  the  third 
Monday  of  Oct.,  1815  (the  day  of  the  exhibit- 
ing of  the  bill),  had,  as  well  by  descent  as  de- 
vise, from  Maria  Osgood,  deceased;  which  ex- 
ecution was  returned  satisfied.  The  defend- 
ant next  produced  a  deed  from  the  sheriff  of 
N.  Y.  to  James  Sterling,  bearing  date  Mar.  16, 
1818,  conveying  lot  No.  11  Cherry  St.,  by  virt- 
ue of  the  said  execution  and  a  sale  under  it, 
and  deduced  a  regular  title  from  Sterling  to 
himself.  The  property  at  the  sheriff's  sale  sold 
for  $7,200.  The  defendant  proved  that  Ster- 
ling after  the  executioh  of  the  deed,  took  im- 
mediate possession  of  the  premises,  and  re- 
ceived the  rents  falling  due  May  1,  1818,  and 
he  and  his  representatives  continued  to  receive 
such  rents  until  Apr.,  1822,  when  the  premises 
were  conveyed  to  the  defendant.  He  also  proved, 
that  Mar.  12,  1818,  the  day  preceding  the  sale, 
Mr.  Genet  and  Miss  Susan  K.  Osgood  agreed 
in  writing  to  make  a  division  of  the  surplus  of 
the  avails  of  the  sale  of  lots  No.  11  and  No.  17, 
Cherry  St.,  both  of  which  lots  it  was  expected 
would  be  sold  to  satisfy  the  judgment  in  favor 
of  the  Manhattan  Co. ;  and  they  authorized  an 
agent  to  receive  such  surplus,  who  did  receive 
the  same,  and  Mar.  23,  1818,  paid  to  Mr.  Ge- 
net $3,253.57,  and  to  Miss  Osgood  $1,626,78, 
in  full  of  their  respective  proportions.  The  de- 
fendant also  gave  in  evidence  the  last  will  and 
testament  of  Maria  Osgood,  bearing  date  July 
27,  1814,  *whereby  the  testatrix,  after  [*13 
several  specific  legacies,  gave  the  residue  of 
her  estate,  real  and  personal,  to  her  son  Wal- 
ter, and  to  her  three  daughters,  Martha,  Juli- 
ana and  Susan,  and  appointed  her  son  Walter, 
and  her  intended  sons-in-law,  Samuel  Osgood 
and  Edmund  Charles  Genet,  executors  of  her 
last  will  and  testament. 

Next  the  defendant  offered  to  prove  that  on 
the  trial  of  the  action  of  the  Manhattan  Co. 
against  W.  F.  Osgood,  E.  C.  Genet  and  others, 
under  the  issue  of  reins  per  descent  or  devise, 
the  deed  from  Maria  Osgood  to  Martha  Bran- 
don Osgood  was  given  in  evidence  on  the  part 
of  Genet  and  wife  ;  that  the  distinct  question 
before  the  jury  was,  whether  that  conveyance 
was  or  was  not  fraudulent  and  void  as  against 
the  creditors  of  Maria  Osgood,  and  especially 
as  against  the  plaintiffs  in  that  cause,  and 
whether  the  said  lot  No.  11  was  or  was  not  as- 
sets by  descent  or  devise  in  the  hands  of  the 
defendants,  or  some  of  them,  parties  to  that  is- 
sue ;  that  evidence  was  thereupon  given,  touch- 
ing the  same  before  the  justice  of  the  Supreme 
Court  who  presided,  and  before  the  jury,  as 
well  on  the  part  of  the  plaintiffs  as  of  Genet 
and  wife  and  the  other  defendants,  which  oc- 
cupied several  days;  that  the  plaintiffs  contend 
ed  that  the  lot  No.  11  Cherry  St.  was  assets 
by  descent  or  devise  in  the  hands  of  the  de- 
fendants, parties  to  said  issue  in  that  suit,  or 
some  of  them,  and  the  defendants  contended 
that  the  same  was  not  such  assets  ;  that  the 
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presiding  judge  gave  a  clear  and  decided  charge 
to  the  jury,  that  the  conveyance  of  lot  No.  11 
Cherry  St.  was  fraudulent  "and  void  as  against 
the  plaintiffs  in  that  suit,  and  that  the  lot  No. 
11  Cherry  St.  was  assets  of  the  said  Maria  Os- 
good,  deceased,  in  the  hands  of  the  said  Ed- 
mund C.  Genet  and  Martha  B.,  his  wife,  and 
the  other  defendants,  parties  to  that  issue  ;  that 
the  jury  found  a  verdict  for  the  plaintiffs  in 
that  suit,  and  that  the  question  whether  the  lot 
No.  11  Cherry  St.  was  or  was  not  assets  as 
aforesaid,  was  distinctly  submitted  by  the 
counsel  for  both  parties,  on  the  trial  of  the  said 
issue  of  riens  per  descent  or  devise,  and  by  the 
judge  to  the  jury,  and  passed  upon  by  the  ju- 
ry ;  and  that  both  the  judge  and  jury  were 
against  the  defendants,  parties  to  that  issue, 
and  decided  the  said  question  against  them  ; 
14*]  that  *exceptions  were  taken  to  the  charge 
and  opinion  of  the  judge,  a  case  made  and 
argued  before  the  Supreme  Court,  who  con- 
firmed the  verdict,  and  gave  judgment  for  the 
plaintiffs  ;  and  that  the  question  in  that  suit  is 
the  same  question  involved  in  this  suit.  The 
plaintiffs  objected  to  the  evidence  thus  offered 
to  be  given,  and  the  circuit  judge  excluded  it 
as  incompetent  and  improper. 

The  defendant  also  offered  to  prove  that  Ma- 
ria Osgood,  at  the  time  of  the  conveyance  to 
her  daughter  Martha,  was,  and  continued  from 
thence  until  and  at  the  time  of  her  death,  to  be 
indebted  to  divers  creditors  and,  among  oth- 
ers, to  the  Manhattan  Co.,  her  creditors,  for 
the  demand  upon  which  the  said  judgment  was 
obtained,  in  an  amount  equal  to  double  the 
value  of  all  her  property.  Whereupon  the 
counsel  for  the  plaintiff  objected  that,  unless 
the  defendant  meant  to  prove  and  insist  that 
Maria  Osgood  in  giving,  and  her  daughter 
Martha  in  receiving  the  deed,  meant  thereby  to 
defraud  the  creditors  of  the  said  Maria  Osgood, 
in  which  case  the  plaintiffs'  counsel  did  not 
object  to  the  evidence,  the  same  was  inadmis- 
sible ;  for  that  the  said  Edmund  C.  Genet,  by 
his  subsequent  marriage  with  the  said  Martha, 
became  a  bonafide  purchaser  for  a  valuable  con- 
sideration of  the  premises  conveyed,  and  that 
such  marriage  set  up  and  made  good  and  un- 
avoidable the  conveyance  from  Maria  Osgood 
to  her  daughter,  and  the  estate  thereby  con- 
veyed. The  circuit  judge  decided  that  the  ev- 
idence thus  offered  was  irrelevant,  and  ought 
not  to  be  admitted,  unless  the  defendant  could 
further  show  that  Maria  Osgood,  at  the  time 
of  executing  the  conveyance  to  her  daughter, 
had  an  actual  intent  thereby  to  defraud  her 
creditors,  or  that  Genet,  at  the  time  of  his 
marriage,  knew  of  the  indebtedness  offered  to 
"be  proved.  The  defendant's  counsel  not  offer- 
ing such  further  evidence,  the  judge  excluded 
the  evidence  offered  to  be  given. 

The  defendant  then  offered  to  prove  that  Ge- 
net was  one  of  the  acting  executors  of  the  last 
will  of  Maria  Osgood,  and  acquainted  with  the 
fact  that  she  was  indebted  in  an  amount  equal 
to  double  the  value  of  all  her  property  at  or 
shortly  after  the  time  of  the  death  of  the  said 
15*]  Maria  Osgood,  to  wit:  in  Oct.,  *1814, 
and  before  the  commencement  of  the  action 
by  the  Manhattan  Co. ;  that  on  the  trial  of  that 
action  on  the  issue  of  riens  ptr  descent  or  de- 
vise, evidence  of  such  indebtedness  was  given, 
and  Genet  and  wife  appeared  by  counsel  and 
WEND.  8. 


contested  the  same  ;  that  the  court  and  jury  on 
the  trial  of  that  issue  held  the  conveyance  from 
Maria  Osgood  to  Martha  Brandon  Osgood  to 
be  fraudulent  and  void  as  against  the  plaintiffs 
in  that  action,  creditors  of  Maria  Osgood,  and 
the  jury,  accordingly,  gave  their  verdict  for  the 
plaintiffs  in  that  action  on  the  said  issue;  that 
exceptions  were  taken  to  the  opinion  of  the 
judge  before  whom  that  issue  was  tried,  a  case 
made,  and  argument  had  before  the  Supreme 
Court,  who  affirmed  the  verdict,  and  gave 
judgment  thereon  for  the  plaintiffs  ;  upon 
which  judgment  the  execution  already  in  evi- 
dence was  issued,  and  the  sale  of  lot  No.  11 
Cherry  St.  was  made  by  the  sheriff  of  N.  Y. 
Which  evidence  thus  offered  to  be  given  was 
objected  to  by  the  plaintiff's  counsel,  and  over- 
ruled by  the  circuit  judge. 

The  evidence  on  both  sides  being  closed,  the 
circuit  judge  charged  the  jury  that  if  they 
found  the  allegations  made  and  insisted  upon 
by  the  plaintiff's  counsel  satisfactorily  proved, 
they  would  find  a  verdict  for  the  plaintiff  ;  if 
otherwise,  for  the  defendant.  And  the  judge 
further  instructed  the  jury  that  the  receipt  of 
the  surplus  of  the  avails  of  the  sale  formed  no 
bar  to  the  plaintiff's  right  of  recovery.  The 
jury  found  a  verdict  for  the  plaintiff.  The  de- 
fendant having  excepted  to  the  various  decis- 
ions made  by  the  circuit  judge,  tendered  a  bill 
of  exceptions,  and  moved  the  Supreme  Court 
for  a  new  trial,  who,  instead  of  granting  the 
same,  gave  judgment  for  the  plaintiff.  Where- 
upon the  defendant  sued  put  a  writ  of  error. 

The  cause  was  argued  in  the  Supreme  Court 

by, 

Messrs.  B.  F.  Butler  and  Greene  C. 
Bronson,  Atty-Qen.,  for  the  defendant  Wood. 

Mr.  S.  P.  Staples,  for  the  plaintiff. 

*The  following  opinion  was  delivered  [*  1 6 
in  the  Supreme  Court  on  denying  the  motion 
for  a  new  trial : 

By  the  Court,  Savage,  Ch.  J.  Before  I 
proceed  to  an  examination  of  the  question  pre- 
sented by  this  bill  of  exceptions,  it  will  be 
proper  to  see  what  questions  were  decided  in 
the  case  of  Manhattan  Co.v.  Osgood,  15  Johns., 
162.  From  the  record  produced  on  the  trial 
of  this  cause,  it  only  appears  that  the  jury 
found  the  issue  of  riens  per  descent  against  the 
defendants ;  from  the  report  of  the  case  in 
Johnson,  it  is  manifest  that  the  court  and  jury 
proceeded  upon  the  ground  that  the  deeds  were 
void  because  they  were  voluntary,  and  the 
grantor  was  indebted  at  the  time  of  the  con- 
veyance. The  point  brought  before  the  court 
was  the  propriety  of  the  evidence  received  at 
the  circuit  to  prove  such  indebtedness.  That 
evidence  was  a  petition  from  the  executors, 
presented  to  the  surrogate,  stating  that  the  per- 
sonal estate  of  Mrs.  Osgood  was  insufficient  to 
pay  her  debts.  Mr.  Justice  Van  Ness,  at  the 
circuit,  charged  the  jury  that  the  deeds  from 
Mrs.  Osgood  to  her  children  were  upon  their 
face  voluntary  ;  that  she  was  insolvent  at  the 
time;  that  they  were  void  as  against  creditors, 
and  the  property  conveyed  should  be  deemed 
assets.  When  the  case  came  before  the  court 
on  a  motion  for  a  new  trial,  the  point  princi- 
pally discussed  was  the  admissibility  of  the 
petition  of  the  executors  as  evidence.  That 
point  was  decided  as  the  judge  at  the  circuit 
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bad  decided  it,  and  on  that  ground  a  new  trial 
was  denied;  and  I  may  add,  on  that  point  the 
judgment  of  the  Supreme  Court  was  reversed 
in  the  Court  for  the  Correction  of  Errors.  3 
Cow.,  620.  In  all  the  discussions  of  that  case 
it  seems  to  have  been  understood  as  the  settled 
law,  that  a  voluntary  conveyance  executed  by 
a  person  indebted  at  the  time  was  ipso facto  in- 
operative and  void  as  against  creditors.  So  the 
law  was  stated  to  the  jury,  and  Mr.  Justice 
Yates,  in  delivering  the  opinion  of  the  whole 
court,  says,  it  is  well  settled  that  if  a  party 
executes  a  voluntary  conveyance,  indebtedness 
at  the  time  is  evidence  of  fraud  ;  and  when 
such  indebtedness  is  to  the  extent  shown  in 
this  case,  it  is  sufficient  to  render  the  convey- 
ance inoperative  and  void  as  to  creditors.  The 
law  must  have  been  so  understood  in  the  Court 
1 7*J  for  the  *Correction  of  Errors, when  that 
cause  was  decided  ;  otherwise  the  contrary 
doctrine  would  have  been  assumed,  for  no 
question  of  fraud  was  submitted  to  the  jury, 
but  only  the  question  of  insolvency. 

When  this  cause  was  first  tried,  the  defend- 
ants introduced  the  record  of  the  recovery  in 
the  Supreme  Court,  together  with  the  execution 
and  sheriff's  deed  ;  and  the  plaintiff  produced 
the  remittitur  from  the  Court  of  Err6rs,  re- 
versing that  judgment.  On  that  trial  the  de- 
fendants' counsel  insisted  that  the  lessors  of 
the  plaintiff  were  concluded  by  the  verdict  in 
the  former  cause,  and  the  judge  decided  that 
as  it  did  not  appear  by  the  bill  of  exceptions 
attached  to  the  remittitur,  that  the  same  sub- 
ject-matter now  in  issue  was  in  issue  and  tried 
and  decided  in  that  suit,  and  that  the  validity 
of  the  conveyance  from  Mrs.  Osgood  was  then 
in  issue,  it  was  competent  for  the  defendant  to 
give  parol  evidence  of  that  fact.  The  evidence 
was  received,  and  the  decision  was  excepted  to. 
It  was  then  proved  that  the  distinct  question 
before  the  jury  on  the  trial  of  that  issue  was, 
whether  the  conveyances  to  Martha  B.  and 
Susan  K.  Osgood  were  or  were  not  fraudulent 
and  void  as  against  creditors,  and  especially 
the  plaintiffs  in  that  suit ;  that  evidence  was 
given  on  both  sides  touching  that  matter,  and 
the  contest  was  whether  the  lots  were  assets  ; 
and  that  he  jury  after  a  very  decided  charge 
from  the  judge,  found  a  verdict  for  the  plaint- 
iffs. After  hearing  this  testimony  the  circuit 
judge  charged  the  jury  that  if  they  found  the 
facts  as  to  the  former  trial  as  they  had  been 
proved,  then  the  verdict  in  the  former  suit  and 
the  judgment  thereon  were  conclusive  upon 
the  lessors  in  this  cause,  and  a  bar  to  their  re- 
covery. The  jury,  accordingly,  found  for  the 
defendant  That  verdict  was  set  aside  in 
August  Term,  1829,  3  Wend. ,  27,  for  the  mis- 
direction of  the  judge,  "  in  deciding  that  the 
judgment  and  proceedings  in  the  cause  of  the 
President  and  Directors  of  the  Manhattan  Co.  v. 
The  Heirs  and  Devisees  of  Mrs.  Osgood  were  con- 
clusive upon  the  rights  of  the  plaintiff  in  this 
suit,  and  that  there  ought,  therefore,  to  be  a 
new  trial."  3  Wend.,  42. 

We  are  now  asked  to  set  aside  the  last  ver- 
dict, on  the  ground,  among  others,  that  the 
judge  erred  in  excluding  the  evidence  of  the 
former  trial.  As  this  decision  was  in  accord- 
1 8*]  ance  with  *the  decision  of  this  court, 
the  error,  if  any,  was  committed  by  this  court, 
and  not  by  the  circuit  judge.  In  delivering 
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the  opinion  of  the  court,  Mr.  Justice  Marcy 
assumed  as  the,  basis  of  his  argument  what  has 
often  been  recognized  by  this  court — the  rule 
laid  down  by  DeGrey,  Ch.  «/.,  in  the  case  of 
the  Duchess  of  Kingston,  that  "the  judgment 
of  a  court  of  concurrent  jurisdiction  directly 
on  the  point  is,  as  a  plea,  a  bar,  and  as  evidence 
conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  another 
court ; "  "  but  a  judgment  is  no  evidence  of  a 
matter  which  comes  collaterally  in  question 
merely,  whether  the  court  be  of  concurrent  or 
exclusive  jurisdiction ;  nor  is  it  evidence  of  a 
matter  incidentally  cognizable,  nor  of  a  matter 
to  be  inferred  by  argument  from  the  judg- 
ment." It  is  conceded  in  the  opinion  referred 
to  that  a  judgment  in  the  same  court  is  equally 
conclusive  with  the  judgment  of  a  court  of 
concurrent  jurisdiction.  It  is  then  asserted 
that  the  party  is  concluded  only  as  to  those 
facts  which  appear  from  the  record  to  have 
been  in  issue,  and  several  cases  are  cited  to 
support  that  proposition.  The  conclusion, 
therefore,  is,  that  the  record  offered  in  this  case 
was  not  proper  evidence,  because  it  does  not 
appear  from  the  record  itself  that  the  fact  now 
in  issue  was  in  issue  in  the  former  suit,  and 
directly  decided  therein.  It  was  further  held 
that  the  record  should  have  been  excluded,  be- 
cause in  that  case  the  title  of  the  lessors  to  the 
premises  now  in  dispute  came  in  question  col- 
laterally, and  that  what  the  determination  of 
the  jury  was  upon  that  title  is  matter  of  infer- 
ence from  the  judgment;  that  it  is  not  the 
matter  adjudicated  in  that  cause  which  is 
sought  to  be  introduced  as  authority  here,  but 
one  of  the  alleged  grounds  of  that  adjudica- 
tion, and  that  a  particular  ground  of  adjudica- 
tion can  never  be  inferred  and  relied  upon  as 
conclusive.  And  it  was  further  held  that  a 
record  which  might  be  pleaded  as  an  estoppel, 
if  left  at  large  on  the  pleadings,  was  not  con- 
clusive, but  the  jury  were  at  liberty  to  find 
against  the  former  verdict,  which  is  consid- 
ered an  exception  to  the  general  rule  laid  down 
in  the  Duchess  of  Kingston's  case. 

It  is  conceded  that  there  are  clashing  decis- 
ions on  these  questions,  and  it  may  not  be  im- 
proper to  refer  to  some  of  them. 

*The  case  of  Trevivan  v.  Lawrence,  1  [*19 
Salk.,  276;  2  Ld.  Raym.,  1036,  has  been  re- 
ferred to,  to  prove  that  after  a  fact  has  once 
been  judicially  tried  and  ascertained  a  party 
to  the  proceedings  is  estopped  from  denying  its 
truth.  That  proposition  has  not  been  contro- 
verted ;  the  difficulty  arises  as  to  the  manner 
of  proof  of  the  former  trial.  The  case  referred 
to  was  an  ejectment,  in  which  the  lessor  claimed 
title  under  a  judgment  upon  scire  facias  and 
elegit  upon  which  the  lands  in  question  had 
been  extended,  and  the  lessor  put  in  posses- 
sion. The  defense  was  that  in  the  proceedings 
upon  the  scire  facias  there  was  a  variance  in 
describing  the  original  judgment  as  of  Hilary 
Term,  when  in  truth  it  was  of  Michaelmas, 
and  the  court  held  that  the  defendant  was  es- 
topped by  the  judgment  on  scire  facias,  to  say 
there  was  no  judgment  of  Hilary  Term,  be- 
cause that  matter  had  been  tried  against  them, 
and  the  defendants  were  concluded  to  falsify 
the  judgment  iit  the  point  tried.  In  that  case, 
it  will  be  observed,  the  judgment  was  set  forth 
in  the  pleadings,  and  the  form  of  the  judgment 
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required  an  adjudication  that  there  was  a  judg- 
ment of  Hilary  Term ;  and  the  object  of  the 
defense  was  to  falsify  the  record,  which  was 
clearly  inadmissible. 

The  case  of  Seddon  v.  Tutop,  6  T.  R,  607, 
was  an  action  of  assumpsit  on  a  note  and  for 
goods  sold.  On  the  execution  of  a  writ  of  in- 
quiry, the  plaintiff  proved  the  note  only,  and 
took  judgment  for  the  amount.  A  second  ac- 
tion was  brought  for  the  goods,  and  the  plaint- 
iff recovered.  The  court  held  that  the  former 
verdict  was  no  bar,  as  it  was  clearly  proved 
that  the  plaintiff  had  not  recovered  for  the 
goods  in  the  first  action. 

In  Hitchin  v.  Campbell,  2  Bl.,  827;  3  Wils., 
304,  it  was  decided  that  one  personal  action 
going  to  judgment  is  a  bar  to  another  action 
for  the  same  cause.  The  plaintiffs,  as  assign- 
ees of  a  bankrupt,  had  brought  trover  for  cer- 
tain goods  which  had  been  taken  and  sold  on 
an  execution  against  the  bankrupt  in  favor  of 
the  defendant ;  and  having  failed  in  the  action 
of  trover,  brought  assumpsit  to  recover  the 
money  for  which  the  goods  had  been  sold,  and 
the  court  held  that  they  could  not  recover. 
The  first  action  determined  the  goods  not  to 
be  the  assignees',  and  they  were  not  permitted 
to  try  whether  the  money  produced  by  those 
2O*j  goods  was  theirs.  The  defendant  ^plead- 
ed two  pleas:  1.  Non  assumpsit.  2.  A  former 
recovery  for  the  same  promise  as  set  forth  in 
the  present  declaration ;  and  under  this  issue 
proof  was  received,  and  a  special  case  stated, 
for  the  opinion  of  the  court ;  and  it  was  said 
that  the  plaintiffs,  by  bringing  trover,  had 
made  their  election,  and  could  not  bring  an- 
other action  for  the  same  cause ;  and  what  is 
meant  by  the  same  cause  of  action  is  where  the 
same  evidence  will  support  both  actions,  al- 
though the  actions  may  happen  to  be  ground- 
ed on  different  writs.  The  same  doctrine  is 
recognized  in  Cro.  J.,  35. 

The  case  of  Outram  v.  Morewood,  3  East,346, 
has  been  referred  to  on  both  sides.  The  plaint- 
iff declared  against  the  defendants  in  trespass, 
for  entering  the  plaintiff's  close  and  carrying 
away  coals.  The  defendants  plead  title  in  the 
defendant  Ellen,  the  wife  of  the  other  defend- 
ant, and  set  out  the  title  from  Sir  John  Zouch. 
The  plaintiff  replies,  and  relies  by  way  of 
estoppel  upon  a  former  verdict' obtained  by 
him  in  an  action  of  trespass  brought  by  him 
against  the  defendant  Ellen,  she  being  then 
sole,  in  which  he  declared  for  trespass  on  the 
same  premises,  to  which  she  pleaded  the  same 
title,  upon  which  an  issue  was  joined,  and 
found  for  the  plaintiff;  and  the  question  was 
whether  the  defendants,  the  husband  and  wife, 
were  estopped  by  the  former  verdict  and  judg- 
ment. Ld.  Ellenborough  held,  "  that  a  recov- 
ery in  any  one  suit  upon  issue  joined  on  mat- 
ter of  title,  is  equally  conclusive  upon  the  sub- 
ject-matter of  such  title  ;  and  that  a  finding 
upon  title  in  trespass  not  only  operates  as  a  bar 
to  the  future  recovery  of  damages  for  a  tres- 
pass founded  on  the  same  injury,  but  also  op- 
erates by  way  of  estoppel,  to  any  action  for  an 
injury  to  the  same  supposed  right  of  posses- 
sion." And  "it  is  not  the  recovery,  but  the 
matter  alleged  by  the  party,  and  upon  which 
the  recovery  proceeds,  which  creates  the  estop- 
pel. The  recovery,  of  itself,  in  an  action  of 
trespass,  is  only  a  bar  to  the  future  recovery 
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of  damages  for  the  same  injury  ;  but  the  estop- 
pel precludes  the  parties  and  privies  from  con- 
tending to  the  contrary  of  that  point,  or  matter 
of  fact,  which  having  been  once  distinctly  put 
in  issue  by  them,  or  by  those  to  whom  they  are 
privy  in  estate  or  law,  has  been  on  such  issue 
joined,  solemnly  found  against  them."  He 
then  refers  to  some  authorities  *which  [*2 1 
had  been  cited  to  prove  the  contrary  doctrine, 
and  remarks  of  some  of  them,  that  they  do  not 
touch  the  question  then  before  him,  which  was 
the  effect  of  a  precise  allegation  made  in  plead- 
ing on  record,  and  tried  and  found  between 
the  parties.  In  his  remarks  upon  the  case  of 
Bassett  v.  Bennett,  364,  he  intimates  that  the 
same  matter,  which  if  properly  pleaded,  would 
be  an  estoppel,  would  not  be  conclusive,  if  only 
offered  in  evidence  ;  it  would  be  material  evi- 
dence, but  not  conclusive,  as  an  estoppel  would 
be.  In  his  remarks  upon  Evelyn  v.  Haynes, 
365,  he  says,  a  former  recovery  for  obstructing 
a  water-course,  could  onry  be  conclusive  upon 
the  right,  if  it  could  have  been  used,  and  even 
actually  used  in  pleading,  by  way  of  estoppel, 
but  which  it  could  not  be  in  that  case,  because 
no  issue  was  taken  in  the  first  action  upon  any 
precise  point,  which  is  necessary  to  constitute 
an  estoppel  in  the  second  action,  and  because 
it  was  not  pleaded  as  such,  but  only  offered  in 
evidence  under  the  general  issue.  In  this  po- 
sition Ld.  Ellenborough  is  opposed  to  the  doc- 
trine of  CU.  J.  De  Grey,  \nihe  Ducft&s  of  King- 
ston's case.  The  case,  therefore,  of  Outram  v. 
Morewood  proves  the  conclusiveness  of  a  ver- 
dict found  on  any  precise  point,  once  put  in 
issue  between  the  same  parties,  or  their  privies; 
but  contains  an  opinion  that  it  is  not  conclu- 
sive when  offered  in  evidence.  Such  was  the 
decision  of  the  same  court  in  Vooght  v.  Winch, 
2  Barn.  &  Aid. ,  662.  Abbott,  Ch.  J. ,  says  that 
the  verdict  and  judgment  obtained  for  the  de- 
fendant in  a  former  action  were  not  conclusive 
evidence  upon  the  plea  of  not  guilty,  though 
it  would  have  been  if  pleaded  by  way  of  estop- 
pel ;  that  the  defendant  by  so  pleading  elected 
again  to  submit  his  case  to  a  jury.  Bailey,  J., 
concurs,  and  considers  this  distinction  taken  in 
the  case  of  Outram  v.  Morewood,  and  what  was 
said  by  Ld.  Mansfield,  3  Burr.,  1853,  that  the 
verdict  would  be  a  bar  when  given  in  evidence, 
was  denied.  The  rule  as  here  laid  down  seems 
to  be  established  as  the  present  rule  of  the  En- 
glish courts. 

In  the  Supreme  Court  of  the  U.  S.  it  has 
been  decided  that  a  record  of  a  former  suit  be- 
tween the  same  parties  in  which  judgment  was 
rendered  for  the  defendant,  with  parol  evi- 
dence that  the  former  suit  was  for  the  same 
cause  of  *action  as  the  present,  is  prop- [*22 
erly  admissible  under  the  general  issue.  Young 
v.  Black,  7  Cr.,  565. 

In  Mass.,  the  rule  seems  to  be,  that  where  in 
the  course  of  the  pleadings  the  party  who  re- 
lies on  matter  of  estoppel  has  no  opportunity 
to  plead  it,  he  may  show  it  in  evidence,  and  it 
will,  in  general,  have  the  same  effect  as  if 
pleaded  ;  but  where  the  matter  to  which  the 
estoppel  applies  is  distinctly  averred  or  denied 
by  one  party,  and  the  other  instead  of  pleading 
the  estoppel,  as  he  may  in  that  case,  takes  issue 
on  the  fact,  he  waives  the  estoppel,  and  the 
jury  are  at  liberty  to  find  the  truth.  14  Mass.. 
243;  17  Id.,  368. 
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In  Conn,  it  has  been  decided,  that  to  make 
a  record  in  a  former  suit  conclusive  evidence 
on  any  point,  it  should  appear  from  the  record 
that  such  point  was  in  issue,  4  Day,  281;  and 
when  admitted  is  conclusive  between  the  par- 
ties as  to  the  facts  decided  in  it,  except  when 
offered  in  actions  of  a  higher  nature,  or  which 
relate  to  a  common  right  ;  but  it  is  conclusive, 
so  far  only,  and  in  respect  to  such  facts  as  were 
necessarily  and  directly  decided.  4  Day,  432. 
See,  also,  4  Cow.,  280,  as  establishing  that  pa- 
rol  evidence  may  be  given  to  show  what  the 
record  refers  to. 

In  this  State  several  cases  are  found  where 
the  question  now  before  the  court  has  been 
considered.  In  Manny  v.  Harris,  2  Johns.,  29, 
evidence  was  given  on  the  trial  of  a  record  be- 
tween the  same  parties  of  a  former  suit,  and 
parol  evidence  was  given  that  the  cause  of  ac- 
tion in  the  latter  suit  had  been  allowed  to  the 
plaintiff  in  the  former  suit.  Spencer,  J.,  in 
giving  the  opinion  of  the  court,  approved  of 
and  adopted  the  language  of  Ld.  Kenyon,  1 
Esp.,  43,  that  to  make  a  record  evidence  to 
conclude  any  matter,  it  should  appear  that  the 
matter  was  in  issue,  which  should  appear  from 
the  record  itself,  nor  should  evidence  be  ad- 
mitted that  under  such  a  record  any  particular 
matter  came  in  issue  ;  and  it  was  added  that  it 
did  not  appear  from  the  record  that  the  former 
issue  in  any  shape  comprehended  this  cause  of 
action  and,  consequently,  the  proof  admitted 
was  improper. 

In  the  case  of  Brockway  v.  Kinney,  2  Johns., 
210,  the  cause  was  tried  before  a  justice  and 
jury,  and  evidence  of  a  former  trial  was  given 
by  consent ;  and  the  court  say  that  the  verdict 
23*]  *must  be  considered  as  conclusive  be- 
tween the  same  parties  in  regard  to  the  same 
matter,  otherwise  it  would  in  effect  be  permit- 
ting one  jury  to  review  the  decisions  of  another. 

Snider  v.  Croy,  2  Johns. ,  227,  was  an  action 
of  trespass  for  an  injury  done  to  a  mare.  The 
defendant  pleaded  a  former  recovery  for  the 
same  trespass.  The  plaintiff  replied  specially, 
showing  that  the  former  recovery  was  for  a 
different  cause  of  action.  To  this  replication 
the  defendant  demurred.  Kent,  Ch.  J.,  in  giv- 
ing the  opinion  of  the  court,  said  :  "  A  recov- 
ery in  a  former  action,  apparently  for  the  same 
cause,  is  only  prima  facie  evidence  that  the 
subsequent  demand  has  been  tried,  but  it  is  not 
conclusive  ;  "  and  he  cited  Seddon  v.  Tutop,  6 
T.  R. ,  207.  This  case  is  denied  to  be  law  by 
Mr.  J.  Gibson,  of  the  Supreme  Court  of  Pa., 
6  Serg.  &  R. ,  60,  on  the  ground  that  in  the 
former  suit  there  was  but  one  count  in  the 
declaration,  including  the  charge  of  the  same 
trespass  for  which  the  second  suit  was  brought. 

In  Phillips  v.  Berick,  16  Johns. ,  136,  it  was 
decided  that  the  record  of  a  former  recovery, 
apparently  for  the  same  cause  of  action  as  that 
which  is  the  foundation  of  a  subsequent  suit, 
is  prima  facie  evidence  only  that  the  demand 
had  been  once  tried,  which  may  be  repelled. 
So,  too,  In  Maybee  v.  Avery,  18  Johns. ,  352,  in 
an  action  of  slander,  where  the  defendant  pro- 
duced a  record  of  conviction,  showing  the 
truth  of  the  words  for  which  the  action  was 
brought,  it  was  held  that  the  record  was  prima 
facie  evidence  only,  but  not  conclusive,  and 
that  the  plaintiff  was  at  liberty  to  controvert 
the  fact  anew. 
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In  Gardner  v.  Buckbee,  3  Cow.,  125,  it  was 
held  that  a  judgment  in  the  Marine  Court, 
being  a  court  of  concurrent  jurisdiction,  was 
conclusive  upon  the  parties,  and  that  parol 
proof  was  proper  to  show  the  ground  upon 
which  the  verdict  was  founded.  In  that  case 
two  notes  had  been  given  upon  the  sale  of  a 
vessel ;  one  of  the  notes  had  been  prosecuted  in 
the  Marine  Court  of  the  City  of  N.  Y.;  the  de- 
fendant pleaded  the  general  issue,  and  gave 
notice  of  a  total  failure  of  consideration,  on  the 
ground  of  fraud  in  the  sale  of  the  vessel,  and 
on  that  ground  succeeded  in  his  defense. 
When  the  second  note  was  prosecuted,  the  de- 
fendant offered  in  evidence  the  record  in  the 
former  suit ;  it  was  admitted,  with  other  evi- 
dence *in  support  of  the  defense,  which  [*24 
was  fraud  in  the  sale  of  the  vessel,  but  it  was 
not  received  as  a  bar  to  a  recovery.  This  court 
held  that  the  record,  with  proof  that  fraud  in 
the  transaction  was  the  ground  upon  which 
the  verdict  was  founded,  were  conclusive 
against  the  plaintiff.  It  was  objected  that  the 
record  was  too  general,  but  it  was  answered 
that  the  record  showed  that  it  was  competent 
for  the  defendant  to  prove  the  fraud  of  the 
plaintiff,  and  the  counsel  for  the  plaintiff  in 
error  insisted  that  the  notice  was  equivalent  to 
a  special  plea  setting  forth  the  precise  ground 
of  fraud  ;  and  this  court  said  :  ' '  The  jury 
must  have  passed  on  the  fraud  ;  it  was  directly 
in  question  ;  "  and  that  whether  it  was  proved 
or  not,  must  depend  on  evidence  extrinsic  the 
record.  The  same  principle  has  also  been  de- 
cided in  the  case  of  Burt  v.  Sieenbergh,  4  Cow., 
559.  That  was  an  action  of  trespass  quare 
clausum  fregit.  The  defendant  claimed  the 
premises  as  his  own.  The  plaintiff  offered  a 
record  of  a  recovery  in  a  former  suit,  for  a 
trespass  upon  the  same  premises  in  which  the 
defendant  had  set  up  the  same  title,  and  in 
which  the  plaintiff  had  recovered ;  this  was 
objected  to,  but  received  ;  and  this  court  sus- 
tained the  decision.  It  was  there  said  that  "the 
decision  of  the  judge,  that  the  former  recovery 
and  the  evidence  offered  by  the  plaintiff  were 
conclusive  evidence  of  the  plaintiff's  title, 
must  be  understood  as  having  been  made  after 
the  defendant  had  disclosed  the  defense  and 
title  on  which  he  relied,  and  as  determining 
nothing  more  than  that  in  relation  to  that  title, 
the  recovery  and  evidence  were  conclusive ; 
but  that  the  defendant  might  have  shown,  if 
he  could,  that  he  had  acquired  title  since  the 
former  trial,  or  any  title  other  than  that  which 
had  been  passed  upon  in  the  former  trial  " 

From  this  brief  review  of  some  of  the  lead- 
ing cases  on  this  subject,  it  is  manifest  that 
they  do  not  all  agree — some  holding  that  the 
former  trial  is  equally  conclusive,  whether 
pleaded  by  way  of  estoppel  or  given  in  evi- 
dence on  the  trial,  while  others  assert  the  doc- 
trine that,  though  conclusive  by  way  of  estop- 
pel, it  is  only  material  testimony  when  given 
in  evidence  on  the  trial,  and  may  be  rebutted. 
Some  decide  that  the  record  itself  must  consti- 
tute the  only  evidence,  while  others  maintain 
that  parol  evidence  may  be  produced  to  show 
the  ground  of  the  former  decision,  and  to  ex- 
plain, but  not  contradict  *the  record.  [*25 
The  decisions  in  this  court  have  not  been  uni- 
form, nor  is  it  perfectly  clear  where  the  weight 
of  authority  or  of  argument  lies.  As  the  very 
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point  has  been  decided  in  this  court  in  this 
cause,  I  forbear  entering  more  at  large  upon 
the  question,  conceiving  that  we  are  bound  by 
the  former  decision. 

The  second  point  urged  by  the  defendant's 
counsel  is,  that  the  evidence  offered  on  the  part 
of  the  defendant  for  the  purpose  of  avoiding 
the  conveyance  from  Mrs.  Osgood,  ought  to 
have  been  received,  and  that  the  judge  erred 
in  requiring  further  proof  of  actual  intent  to 
defraud,  or  that  Genet  knew,  at  the  time  of 
his  marriage,  of  Mrs.  Osgood's  insolvency. 
When  the  cause  of  Manhattan  Co.  v.  Osgood, 
15  Johns.,  162,  was  decided,  the  law  was  well 
settled,  that  if  a  party  executes  a  voluntary 
conveyance,  indebtedness  at  the  time  was  evi-  j 
dence  of  fraud;  and  without  showing  anything  j 
more,  the  law  adjudged  the  conveyances  void,  j 
and  conclusively  so  as  against  creditors.  We 
subsequently  understood  the  rule  to  be,  that  I 
indebtedness  in  the  grantor  of  a  voluntary  con-  j 
veyance  was  prima  facie  evidence  of  fraud,  but 
not  conclusive  even  as  against  creditors;  that 
the  question  of  fraud  or  not  must  be  submitted 
to  a  jury,  who  must  pass  upon  it.  8  Cow.,  434; 
4  Wend. ,  303.  By  the  Revised  Statutes,  a  con- 
veyance shall  not  be  adjudged  fraudulent  as 
against  creditors  or  purchasers,  solely  on  the 
ground  that  it  was  not  founded  on  a  valuable 
consideration.  2  R.  8.,  137,  sec.  4.  The  judge 
was  right  in  requiring  further  proof  of  fraud- 
ulent intent,  Genet  being  a  bona  fide  purchaser 
for  valuable  consideration. 

The  only  remaining  inquiry  on  this  part  of 
the  case  is,  whether  the  judge  erred  in  receiv- 
ing the  evidence  of  Mr.  Fontaine.  This  testi- 
mony shows  that  the  conveyance  of  the  prop- 
erty in  question  was  one  of  the  inducements 
to  the  marriage.  In  Ver plank  v.  Sterry,  12 
Johns.,  552,  it  was  laid  down  by  the  late  Chief 
Justice  as  an  undeniable  proposition,  that  a 
deed  voidable  may  be  rendered  valid  and  ef- 
fectual by  matter  ex  post  facto.  If  the  grantee 
in  a  voluntary  conveyance  convey  to  a  bona 
fide  purchaser,  such  purchaser  has  an  inde- 
feasible title.  So,  if  the  conveyance  to  Martha 
B.  Osgood  was  an  inducement  to  the  marriage 
26*]  with  Mr.  Genet,  he  *has  &  good  title, 
though  the  title  of  his  wife  before  the  mar- 
riage might  have  been  avoided  by  the  credit- 
ors of  Mrs.  Osgood.  So  says  Ch.  J.  Spencer: 
"If  a  voluntary  grantee  gain  credit  by  the  con- 
veyance, and  a  person  is  induced  to  marry  her 
on  account  of  such  provision,  the  deed,  even 
if  voidable  as  to  purchasers,  will,  on  the  mar- 
riage being  solemnized,  no  longer  remain  vol 
untary  as  it  was  in  its  creation,  but  will  be 
considered  as  made  upon  valuable  considera- 
tion." The  same  principle  had  before  been 
recognized  by  the  late  Chancellor  Kent  in  the 
same  case.  1  Johns.  Ch.,  261.  The  principle 
there  settled  seems  to  me  to  determine  this 
point  in  favor  of  the  validity  of  the  title  of  Mr. 
Genet,  acquired  by  his  marriage  with  Martha 
B.  Osgood.  If  the  deed  from  Mrs.  Osgood  to 
her  daughter  was  voluntary;  if  Mrs.  Osgood 
was  indebted  at  the  time,  so  that  the  deed  was 
liable  to  be  avoided  by  her  creditors,  while  in 
the  hands  of  her  daughter,  the  grantee;  still, 
the  marriage  of  Mr.  Genet  having  been  in- 
duced by  the  conveyance,  he  thereby  acquired 
a  title  not  liable  to  be  defeated,  either  by  the 
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prior  creditors  or  subsequent  purchasers  for 
valuable  consideration. 

It  is  further  contended  by  the  defendant  that 
the  acquiescence  of  the  lessors  in  the  former 
decision,  and  the  receipt  of  the  excess  of  the 
purchase  money  by  Mrs.  Genet,  constituted  a 
good  bar  to  the  plaintiff's  right  of  recovery. 
It  was  decided  in  Storrs  v.  Barker,  6  Johns.  Ch. , 
166,  that  a  person  having  the  legal  title,  who 
acquiesces  in  the  sale  of  the  land  by  another 
claiming  or  having  title  to  it,  is  estopped  from 
afterwards  asserting  his  title  against  a  pur- 
chaser; especially  if  he  has  advised  and  en- 
couraged the  parties  to  such  sale  to  deal  with 
each  other.  The  case  to  which  that  principle 
was  applied,  was  the  case  of  a  conveyance  ex- 
ecuted free  from  restraint  of  any  kind,  and  to 
such  a  case  was  the  remark  of  Ld.  Mansfield 
applied,  which  is  reported  by  Mr.  J.  Lawrence, 
6  T.  R.,  556,  that  he  would  not  suffer  a  man 
to  recover  at  law  who  had  stood  by  and  seen 
the  defendant  build  upon  his  land.  This, 
Chancellor  Kent  thought  questionable  in  a  court 
of  law,  but  it  may  be  conceded  without  giving 
up  the  right  of  the  lessors  in  this  case  to  re- 
cover. The  acquiescence  in  this  case  was  not 
voluntary,  but  compulsory.  The  Supreme 
Court  had  rendered  a  judgment,  *by  [*27 
which  the  parties  were  at  the  time  concluded. 
Had  they  refused  to  receive  the  surplus,  such 
refusal  would  have  been  of  no  avail;  the  valid- 
ity of  the  sale  of  their  property  would  not 
have  been  affected  by  it;  the  only  effect  would 
have  been,  that  they  would  have  been  de- 
prived of  the  whele  of  their  property  in- 
stead of  a  part.  Neither  is  there  the  same  in- 
justice in  this  case  as  in  the  case  referred  to. 
Should  the  lessors  succeed  in  recovering  the 
premises  claimed  by  them,  the  defendant  will 
have  a  remedy  for  the  purchase  money;  and  as 
to  the  money  which  was  received  by  Mr.  Genet, 
should  that  be  retained,  the  law  affords  a  rem- 
edy. 

I  am,  therefore,  of  opinion,  on  the  whole 
case,  that  a  new  trial  be  denied. 

The  cause  in  this  court  was  argued  by, 

Messrs.  B.  F.  Butler  and  Greene  C. 
Bronson,  Atty-Gen.,  for  the  plaintiff  in  er- 
ror, and  by, 

Mr.  D.  B.  Ogden,  for  the  defendant  in  er- 
ror. 

Points  insisted  on  for  the  plaintiff  in  error: 

I.  The  former  recovery  was  of  the  same  force 
and  effect  as  matter  of  evidence  under  the 
general  issue,  as  it  would  have  been  if  pleaded: 
1.  Because  in  the  action  of  ejectment,  all  mat- 
ters of  defense  may  be  given  in  evidence  under 
that  issue;  and  2.  Because  the  defendant  below 
had  no  opportunity  of  pleading  the  former  re- 
covery.    According  to  the  law  of  the  action, 
he  could  only  plead  the  general  issue. 

II.  The  title  of  the  lessors  of  the  plaintiff 
(Mr.  and  Mrs.  Genet)  was  tried,  and  adjudged 
against  them  in  the  former  action;  and  they 
were  concluded  from  again  setting  it  up,  as 
against  the  same  parties,  or  those  claiming  un- 
der them:     1.  Their  title  to  some  lands  was 
necessarily  involved  in  the  issue  joined  and  the 
judgment  rendered  in  the  former  suit.     The 
verdict  and  judgment  that  they  held  lands  as 
heirs  and  devisees  of  Mrs.  Osgood,  and  sub- 
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ject  to  the  payment  of  her  debts.necessarily  ad- 
judicated the  invalidity  of  the  title  which  they 
28*]  *then  set  up,  and  have  in  this  action 
again  asserted.  All  that  remained  to  make  that 
recovery  a  perfect  bar,  was  to  show  that  the 
particular  lands  referred  to  in  the  former  suit 
were  the  same  as  those  in  question  in  this  suit 
— No.  11  Cherry  St.  Evidence  of  that  fact  was 
offered,  and  improperly  rejected  by  the  circuit 
judge.  2.  If  the  issue  joined  in  the  former  ac- 
tion did  not  necessarily  involve  the  title  of  the 
lessors  of  the  plaintiff,  yet  it  was  broad  enough 
to  embrace  or  include  the  title,  so  that  it  might 
properly  come  in  question  on  the  trial;  and 
where  the  issue  is  such  that  the  title  may  prop- 
erly come  in  question,  it  may  be  shown  that  it 
did  in  fact  come  in  question,  and  was  passed 
upon  on  the  trial. 

III.  Whether  the  matter  tried  in  the  former 
suit  be  called  title,  or  the  manner  in  which  the 
lands  were  holden,  or  by  any  other  name,  the 
record  was  at  all  events  conclusive  upon  the 
matter  then  in  issue  and  directly  adjudicated. 
1.  It  appears  by  the  record,  that  the  very  point 
of  the  issue  in  the  former  suit,  and  the  matter 
directly  adjudicated,  was,  that  Mrs.  Genet  and 
others  held  lands  by  descent  and  devise  from 
Mrs.  Osgood,  and  subject  to  the  payment  of 
her  debts.     That  matter  they  were  not  at  lib- 
erty again  to  litigate  with  the  plaintiffs  in  the 
former  judgment,   or  those  claiming  under 
them.     2.  With  that  fact  established,  the  title 
of  the  defendant  below  was  perfect,  with  the 
single  exception  that  the  record  only  proved 
that  some  lands  came  in  question  on  the  for- 
mer trial,  and  concerning  which  it  was  ad- 
judged that  Mrs.  Genet  and  others  held  them 
by  descent  and  devise,  without  specifying  or 
showing  what  particular  lot,  piece  or  parcel 
of  land  came  so  in  question — whether  No.  11 
Cherry  St.  or  some  other  lands.     3.  The  par- 
ticular thing  or  subject-matter  upon  which  an 
adjudication  is  had,  is  seldom  described  in  the 
record  with  such  infallible  certainty  that  evi- 
dence independent  of  the  record  will  not  be 
necessary  to  identify  it.     Such  evidence  does 
not  contradict,  but  is  in  accordance  with  the 
record  ;  and  without  it,  a  former  recovery  can 
never  be  a  bar  to  a  second  litigation  of  the 
same  question.  4.  The  evidence  offered  in  this 
case  to  identify  the  particular  lands  which 
came  in  question  on  the  former  trial,  and  to 
which  the  record  refers,  No.   11   Cherry  St. 
29*]  was  improperly  overruled  by  the  *circuit 
judge.     5.  There  is  nothing  in  the  bill  of  ex- 
ceptions to  induce  the  belief  that  the  defend- 
ant could  not  have  made  out  the  fact  which  he 
offered  to  prove  ;  but  whether  he  could  prove 
that  fact  or  not,  will  be  ascertained  when  an 
opportunity  to  do  so  is  afforded  him  in  the 
proper  place ;  it  is  not  now  a  proper  subject  of 
inquiry. 

IV.  The  defendant  below, in  connection  with 
the  record  of  the  former  recovery,  made  out  a 
perfect  title  to  the  premises  in  question  ;  and 
the  judge  erred  in  charging  the  jury  that  the 
plaintiff  below  was  entitled   to   recover.     1. 
Everything  necessary  to  the  validity  of  the  de- 
fendant's title  was  shown  by  the  former  judg- 
ment, and  other  documentary  evidence,  except 
the  single  fact  that  the  premises  in  question 
(No.  11  Cherry  St.)  were  the  lands  referred  to 
in  the  judgment.  2.  That  the  premises  in  ques- 
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tion  were  a  part  of  the  lands  referred  to  in  the 
judgment,  and  which  Mrs.  Genet  and  others 
held  by  descent  and  devise  from  Mrs.  Osgood, 
and  subject  to  the  payment  of  her  debts,  was 
proved  by  the  acknowledgment  of  the  parties 
at  the  time  ;  and  their  subsequent  acquiescence 
in  the  sale  of  those  lands  under  the  judgment. 

V.  If  the  evidence  which  was  received  with- 
out objection  in  relation  to  the  former  recov- 
ery was  not  conclusive,  or  if  the  evidence  on 
the  same  subject  which  was  offered  and  re- 
jected would  not  have  been  conclusive,  still  it 
was  proper  evidence  for  the  consideration  of 
the  jury,  and  should  not  have  been  disregarded 
and  rejected. 

VI.  The  evidence  offered  on  the  part  of  the 
defendant  below,  for  the  purpose  of  avoiding 
the  conveyance    from  Mrs.    Osgood   to  her 
daughter  Martha  B.  Osgood, ought  to  have  been 
received  :   and   the  judge  erred  in  requiring 
further  proof  of  an  actual  intent  to  defraud  on 
the  part  of  Mrs.  Osgood  :  1.  The  facts  offered 
to  be  proved,  if  not  repelled,  would  have  been- 
conclusive  evidence  that  the  deed  was  fraudu- 
lent and  void  as  against  the  creditors  of  Mrs. 
Osgood.     2.  The  facts  offered  to  be  proved, 
were  at  least  presumptive  evidence  of  fraud, 
and  should  have  been  received  and  submitted 
to  the  jury. 

VII.  The  marriage  of  Mr.  Genet,  under  the 
circumstances  of  this  case,  could  not  set  up  and 
make  valid  a  deed  so  *impeached  :  1.  [*3O- 
The  deed  being  fraudulent  as  against  the  cred- 
itors of  Mrs.  Osgood  at  the  time  of  the  gift,  no 
subsequent  act  of  the  fraudulent  grantee  could 
validate  the  title  in  her  hands,  as  against  those 
creditors,  whatever  might  be  the  case  as  to 
subsequent  debtors,  or  bona  ftde  purchasers 
from  the  grantor.     2.  It  was  a  mere  deed  of 
gift ;  not  made  upon,  or  in  contemplation  of, 
or  with  any  reference  to  a  marriage.     3.  The 
consideration  of  "natural  love  and  affection," 
stated  in  the  deed,  was  of  itself  notice  to  Mr. 
Genet  that  the  deed  was  voluntary  and  fraudu- 
lent as  against  the  creditors  of  Mrs.  Osgood, 
and  sufficient  to  put  him  on  inquiry  as  to  the- 
fact  whether  or  not  there  were  any  such  cred- 
itors.    4.  I*  does  not  appear  that  Mrs.  Genet 
gained  credit  by  the  conveyance,  or  that  Mr. 
Genet  was  induced  to  marry  her  on  that  ac- 
count.  What  was  proved  on  this  subject  was, 
at  the  most,  only  evidence  tending  to  establish 
the  fact,  and  proper  to  be  submitted  to  the  jury;, 
but  the  judge  took  upon  himself  to  decide  the 
question. 

VIII.  The  acquiescence  of  the  lessors  of  the 
plaintiff  in  the  former  decision  and  sale,  and 
the  receipt  of  the  excess  of  the  purchase  money, 
constituted  a  good  bar  to  the  plaintiff's  right 
of  recovery. 

Points  insisted  on  for  the  defendant  in  error: 

I.  The  record  offered,  was  inadmissible  to> 
show  that  the  deed  of  Maria  Osgood  to  her 
daughter  Martha  B.  Osgood,  was  fraudulent 
and  void,  and  had  been  so  decided  by  a  former 
court  and  jury,  as  the  record  standing  alone 
contained  no  such  evidence,  and  as  it  could  not. 
be  helped  out  by  parol  testimony. 

II.  The  evidence  offered  by  the  defendant 
below,  to  show  that  the  deed  from  Maria  Os- 
good to  her  daughter  Martha  B.  Osgood  was 
void,  was  irrelevant  to  the  point  to  which  it 
was  offered  and  was  properly  rejected  ;  the 
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deed  not  being  actually  fraudulent,  but  only 
voluntary,  the  marriage  validated  it. 

III.  The  reception  of  the  surplus  money  upon 
the  back  of  the  agreement  made  to  guard  as  far 
as  possible  against  a  loss,  and  prevent  any  dis- 
pute between  the  owners  of  the  premises  by 
reason  of  the  sale,  had  no  effect  to  validate  the 
title  of  the  defendant  below. 
31*]  *The  following  opinions  were  deliv- 
ered: 

By  the  Chancellor.  As  the  judgment  in 
the  Supreme  Court,  under  which  the  defendant 
claims,  was  not  against  the  defendants  in  that 
suit  personally,  nor  against  any  specific  lot  or 
property,  but  generally,  against  the  lands  and 
tenements  which  had  come  to  them  by  descent 
or  devise,  if  the  deed  of  May,  1814,  executed 
by  Maria  Osgood  to  Martha  Brandon  Osgood 
was  valid  as  against  the  creditors  of  Mrs.  Os- 
good at  the  time  of  her  death,  it  is  evident  the 
defendant  has  no  right  to  the  lot,  and  it  still 
belongs  to  Mrs.  Genet.  On  the  other  hand,  if 
that  deed  was  void  as  against  the  creditors,  the 
legal  title  passed  under  the  sheriff's  sale,  and 
that  title  was  not  devested  by  the  subsequent 
reversal  of  the  judgment  in  this  court.  The 
merits  of  this  case,  therefore,  depend  entirely 
upon  the  fact  of  the  validity  or  invalidity  of 
that  deed;  because,  if  it  was  valid,  it  could  not 
be  either  legal  or  equitable  to  take  the  property 
of  Mrs.  Genet  to  pay  a  debt  due  from  her 
mother  to  the  Bank,  as  an  indorser  upon  the 
notes  of  the  brother. 

The  counsel  for  the  defendant  Wood  insist- 
ed on  the  trial,  that  the  evidence  offered  on  his 
part  was  sufficient  to  show  the  deed  of  May, 
1814,  fraudulent  in  fact,  if  not  in  law;  and 
even  if  it  was  not  fraudulent,  the  lessors  of  the 
plaintiff  were  estopped  from  alleging  its  valid- 
ity, in  consequence  of  the  verdict  and  judg- 
ment in  the  suit  against  the  heirs  and  devisees 
of  Mrs.  Osgood.  Before  I  proceed  to  examine 
these  questions,  it  may  be  proper  to  notice  the 
last  point  made  by  the  counsel  of  Wood.  It 
appears  by  the  evidence  that  two  lots,  one  be- 
longing to  Mrs.  Genet  and  the  other  to  her 
sister,  Susan  K.  Osgood,  were  advertised  for 
sale  by  the  sheriff;  and  that  an  arrangement 
was  made  between  Genet  and  the  sister,  by 
which  he  received  a  portion  of  the  surplus 
raised  on  the  sale  of  both  lots,  and  she  received 
the  residue.  The  parties  to  that  arrangement, 
undoubtedly,  acted  under  the  supposition  that 
the  Supreme  Court  had  decided  that  their 
deeds  were  invalid,  and  that  their  lots  must  go 
to  pay  the  debt  to  the  Bank,  but  neither  of 
them  did  any  act  to  encourage  the  purchasers 
to  bid,  or  to  deprive  themselves  of  their  legal 
rights,  if  the  sale  was  unauthorized.  Even  in  a 
32*1  *court  of  equity,  the  most  that  could  be 
required  of  Genet  would  be  that  he  should  re- 
fund to  the  purchaser  the  surplus  moneys,  if 
any  remained,  after  deducting  therefrom  the 
rents  and  profits  of  the  lot  from  that  time  to 
the  present.  Probably  the  rents  and  profits 
since  1818  would  far  exceed  the  surplus  mon- 
eys received  from  the  sheriff.  Again;  Mrs. 
Genet  was  not  a  party  to  that  transaction,  and 
could  not  be  deprived  of  her  property  by  any 
act  of  her  husband.  And  sitting  here  to  review 
the  decision  of  a  court  of  law  as  to  the  legal 
title  to  this  lot,  I  do  not  see  how  this  question 
WEND.  8. 


as  to  the  surplus  can  affect  the  decision  of  this 
cause. 

Previous  to  the  decision  of  this  court  in  Sew- 
ard  v.  Jackson,  8  Cow.,  406,  it  was  a  very  gen- 
eral opinion  at  the  bar,  founded  upon  high  au- 
thority, that  a  deed  of  gift  was  absolutely  void 
against  creditors  whose  debts  existed,  or  were 
founded  upon  contracts  made  previous  to  the 
date  of  the  deed.  See  Atherly,  Mar.  Set.,  212. 
Even  since  that  decision,  and  under  the  decis- 
ions of  the  Revised  Statutes  on  this  subject,  a 
purchaser  under  a  judgment  obtained  on  such 
previous  debt  or  contract, would  probably  have 
a  right  to  consider  it  prima facie  fraudulent,  so 
as  to  throw  upon  the  claimant  under  the  vol- 
untary conveyance  the  burden  of  proving  that 
the  situation  of  the  grantor's  property  was  such 
as  to  justify  a  belief  that  he  had  sufficient  to- 
pay  his  debts,  independent  of  the  land  con- 
veyed. It  is  probable  from  a  reference  to  facts 
stated  in  the  reports  of  the  original  suit  in  the 
Supreme  Court  and  in  the  Court  for  the  Cor- 
rection of  Errors,  that  the  judgment  was  ob- 
tained on  the  indorsement  of  the  two  notea 
mentioned  in  the  special  counts  of  the  declara- 
tion, which  were  made  subsequent  to  the  con- 
veyance; but  the  common  counts  were  also- 
contained  in  the  declaration,  and  as  the  defend- 
ant in  this  suit  offered  to  prove  that  the  debt 
for  which  the  recovery  was  had  was  contracted 
by  Mrs.  Osgood  previous  to  the  conveyance, 
we  must,  upon  this  bill  of  exceptions,  take  it  as 
true  that  the  recovery  was  not  on  those  indorse- 
ments, but  upon  the  money  counts,  and  for  a. 
prior  debt.  It,  therefore,  becomes  necessary 
to  inquire  what  effect  the  subsequent  marriage 
had  upon  the  voluntary  conveyance. 

*A  voluntary  conveyance  may  become  [*33 
valid  by  matter  ex  post  facto,  or  it  may  acquire 
validity,  so  far  as  concerns  the  interests  of 
those  who  rest  their  claims  either  upon  mar- 
riage, or  some  other  valuable  consideration. 
Marriage  is  ranked  with  money,  or  money's- 
worth,  as  a  valuable  consideration,  and  is  not 
merely  a  good  consideration,  like  that  which- 
springs  from  the  implied  obligation  of  a  parent 
to  provide  for  his  children,  or  the  affection  the 
grantor  may  be  supposed  to  feel  for  his  rela- 
tives. 1  Atk.,  Conv.,  374.  Wherever  there  is  a 
voluntary  conveyance  which  is  not  actually 
fraudulent  in  the  hands  of  the  grantee,  if  a, 
subsequent  marriage  takes  place,  and  the  con- 
veyance forms  any  inducement  to  the  marriage, 
that  is  sufficient  to  render  the  conveyance 
valid,  not  only  as  against  a  subsequent  pur- 
chaser, but  also  against  the  creditors  of  the 
grantor.  Verplank  v.  Sterry,  12  Johns.,  536; 
S.  C.,  1  Johns.  Ch.,  251  ;  Rodger s  v.  Lang- 
ham,  1  Siderf.,  133;  Kirkv.  Clark,  Prec.  in 
Ch..  375;  E.  I.  Go.  v.  Clavell,  Gilb.  Eq.,  37. 
The  testimony  of  Fontaine,  which  was  proper- 
ly admitted  for  this  purpose,  shows  that  the 
provision  for  the  daughter  formed  an  induce- 
ment on  the  part  of  Genet  to  marry,  in  the 
then  reduced  state  of  his  own  means  to  sup- 
port a  family.  Perhaps  even  that  evidence  waa 
not  necessary.  There  can  be  no  doubt  that 
Genet  was  aware  of  the  provision  made  for 
the  daughter,  as  the  deed  was  on  record  before 
the  marriage;  and  the  court,  probably,  should 
presume  that  it  formed  an  inducement  to  the 
marriage  from  his  knowledge  of  the  existence 
of  the  conveyance.  Brown  v.  Carter,  5  Ves., 
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879;  Atherly,  Mar.  Set.,  239.  It  is  not  material 
to  inquire  whether  the  deed  was  not  fraudulent 
on  the  part  of  the  mother,  on  the  ground  that 
she  was  legally  bound  to  know  that  her  prop- 
erty would  not  be  sufficient  to  pay  all  her  debts, 
although  it  is  probable  she  was  afterwards 
rendered  insolvent  by  the  failure  of  her  son, 
for  whom  she  had  indorsed  to  a  large  amount, 
and  who  was  indebted  to  her  on  other  accounts 
to  more  than  $10.000,  as  appears  by  the  will. 
If  that  document,  which  was  made  after  this 
conveyance  to  the  daughter,  and  about  the 
time  of  the  marriage,  furnishes  any  evidence 
of  the  mother's  opinion  as  to  her  own  solvency, 
34*]  she  believed  her  property  at  *that  time 
was  sufficient  to  pay  all  her  debts,  and  to  leave 
a  balance  of  several  thousand  dollarst  which 
she  gave  in  legacies  to  her  several  children. 
Whatever,  however,  may  have  been  her  opin- 
ion, there  is  not  a  particle  of  proof  to  induce 
a  belief  that  either  of  the  parties  to  the  mar- 
riage knew  that  she  was  indebted  to  any  ex- 
tent whatever;  and  if  Mr.  and  Mrs.  Genet  had 
no  knowledge  of  any  indebtedness  which 
might  defeat  the  conveyance,  they  should  be 
protected  as  bona  fide  purchasers;  for  there 
cannot  be  much  doubt  that  both  of  them  en- 
tered into  the  matrimonial  state,  depending  to 
a  considerable  extent  upon  this  house  and  lot 
as  a  part  of  the  means  of  supporting  a  family. 
Atherly,  indeed,  suggests,  that  if  a  conveyance 
on  its  face  contains  no  consideration  but  that 
of  natural  love  and  affection,  the  subsequent 
marriage  will  probably  not  render  it  valid  as 
against  creditors;  but  he  admits  he  has  not 
been  able  to  find  any  adjudged  case  to  support 
that  position,  and  he  founds  his  opinion  solely 
upon  the  hypothesis  that  a  voluntary  convey- 
ance is  conclusive  evidence  of  fraud,  as  against 
creditors.  It  having  been  decided  by  this  court, 
in  Seward  v.  Jackson,  that  he  is  wrong  as  to  the 
last  position,  the  other  point  falls  with  it.  By 
an  examination  of  the  case  of  Manhattan  Co. 
v.  O.yood,  15  Johns.,  167;  3  Cow.,  612,  it  will 
be  seen  that  this  fact  of  the  marriage  of  Genet 
after  the  date  of  the  deed,  and  before  the 
death  of  Mrs.  Osgood,  was  not  shown  on  the 
trial  of  that  cause.  The  decision  of  the  Su- 
preme Court  in  that  case  did  not,  therefore, 
embrace  the  question  as  now  presented.  From 
the  examination  I  have  given  the  case,  I  am 
satisfied  Genet  and  wife  had  a  valid  title  to  the 
lot  in  Cherry  St.  at  the  death  of  Mrs.  Osgood, 
which  was  not  liable  to  the  payment  of  her 
debts.  It  therefore  becomes  necessary  to  in- 
quire whether  they  have  been  deprived  of  their 
legal  rights  by  the  proceedings  in  the  suit 
against  the  heirs  and  devisees,  so  as  to  be  es- 
topped from  asserting  their  just  claims  to  the 
property. 

If  the  record  of  the  trial  and  judgment  in 
the  suit  of  the  Manhattan  Co.  against  the  heirs 
and  devisees  of  Mrs.  Osgood  estopped  the  les- 
sors of  the  plaintiff  from  setting  up  the  convey- 
ance to  Mrs.  Genet  as  a  valid  deed,  I  have  no 
35*]  hesitation  *in  saying  that  it  was  conclu- 
sivi-  upon  the  rights  of  the  parties.  There  is  a 
certain  class  of  cases  in  which  the  party  may 
avail  himself  of  an  estoppel,  by  pleading  the 
same  in  bar  to  a  suit,  or  in  reply  to  allegations 
set  out  in  the  plea.  In  such  cases,  if  he  neg- 
lects to  make  the  objection  in  that  manner,  and 
puts  the  facts  directly  in  issue,  without  plead- 
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ing  the  former  verdict  or  decree  as  an  estop- 
pel, the  jury  may  find  according  to  the  truth 
of  the  case,  on  the  issue.  Vooght  v.  Winch,  2 
Barn.  &  Aid.,  662;  Trevivanv.  Lawrence,  1 
Salk.,  276.  But  this  principle  is  only  appli- 
cable to  those  cases  where  special  pleading  is 
required  ;  it  does  not  extend  to  actions  of  as- 
sumpsit  where  an  estoppel,  as  a  former  recov- 
ery or  bar,  is  embraced  within,  and  may  be 
given  in  evidence  under  the  general  issue. 
Young  v.  Black,  7  Cr.,  565.  Neither  does  it  ap- 
ply to  cases  where  the  plaintiff's  title  is  by  es- 
toppel; or  where  the  party  relying  upon  the  es- 
toppel has  had  no  opportunity  to  plead  the  same 
specially,  as  a  bar.  From  these  principles  it 
necessarily  follows  that  in  ejectment,  where 
special  pleading  is  not  allowed,  the  defendant, 
in  support  of  the  possession,  may  give  in  evi- 
dence any  matter  which  would  have  operated 
as  a  bar,  if  pleaded  by  him  by  way  of  estoppel 
to  a  real  action,  brought  for  the  recovery  of 
the  same  premises,  or  to  an  action  of  trespass, 
brought  to  try  the  right  to  the  same  property. 
And  the  lessor  of  the  plaintiff,  on  the  other 
hand,  may  give  in  evidence  any  matter  which 
might  have  been  replied  by  him  as  an  estop- 
pel to  a  plea  of  title  by  the  defendant  in  a  real 
action,  or  in  a  suit  for  trespass. 

I  have  found  myself  somewhat  embarrassed 
in  this  case,  from  the  peculiar  manner  in  which 
the  facts  are  presented  on  this  bill  of  excep- 
tions. We  see  from  the  record  that  the  only 
question  to  be  tried  between  the  Manhattan 
Co.  and  the  children  of  Mrs.  Osgood,  was 
whether  any  and  not  what  lands  had  come  to 
them  by  descent  or  devise.  By  the  report  of 
that  case  in  this  court,  3  Cow.,  612,  it  appears 
that  the  testatrix  was  seised  of  real  estate,  be- 
sides the  lots  conveyed  to  her  daughters,  but 
which  was  incumbered  by  heavy  mortgages. 
It  also  appeared  on  the  former  trial  of  the  pres- 
ent suit,  that  there  was  other  evidence  on  the 
trial  of  the  suit  against  the  *children  of  [*36 
Mrs.  Osgood  sufficient  to  sustain  the  verdict  of 
the  jury,  although  they  may  have  been  satis- 
fied the  deed  to  Mrs.  Genet  was  not  fraudulent. 
Indeed  the  evidence  on  the  first  trial  of  this 
case  showed  a  very  material  difference  in  the 
situation  of  the  two  lots.  As  Susan  was  un- 
married, the  voluntary  deed  to  her  was  prima 
facie  void,  as  against  previous  creditors  of  her 
mother  ;  but  the  deed  to  Mrs.  Genet,  by  the 
subsequent  marriage,  was  made  valid.  A  ver- 
dict cannot  be  urged  as  an  estoppel  to  the  liti- 
gation of  a  fact  which  was  not  absolutely  nec- 
essary to  the  finding  of  the  verdict  in  the  pre- 
vious suit.  See  King  v.  Inhab.  Knaptoft.  4 
Dow.  &  Ry.,  469.  And  the  court  will  never 
go  into  an  examination  of  the  jurors  in  the 
former  cause,  to  ascertain  upon  what  grounds 
their  verdict  was  pronounced.  Neither  will 
a  verdict  be  considered  as  an  estoppel,  merely 
because  the  testimony  in  the  first  suit  was  suf- 
ficient to  establish  a  particular  fact.  It  also  ap- 
peared on  the  former  trial  of  this  cause,  that 
that  the  judgment  in  the  case  of  the  Manhattan 
Co.  v.  Osgood,  had  been  reversed  in  the  Court 
for  the  Correction  of  Errors,  and  the  verdict 
set  aside.  This  was  of  itself  a  sufficient  answer 
to  the  verdict,  when  urged  by  way  of  estop- 
pel. Mahoney  v.  Ashton,  4  Harr.  &  McH.,  246; 
RicJiardson's  Lessee  v.  Parsons,  1  Harr.  &  J., 
253;  Bull.,  N.  P.,  284.  In  this  case  the  judg- 

WEND.  8. 


1831 


WOOD  v.  JACKSON. 


36 


meiit  did  not  operate  upon  the  land  ;  the  ver- 
dict was  a  mere  estoppel  between  the  parties, 
and  the  moment  the  judgment  was  reversed  and 
the  verdict  set  aside,  the  estoppel  was  gone. 
A  purchaser  under  a  judgment  is  entitled  to 
every  benefit  which  the  judgment  creditor 
would  have  had  he  been  the  purchaser.  And 
notwithstanding  the  reversal  of  the  judgment, 
the  purchaser  is  entitled  to  the  land,  purchased 
while  the  judgment  was  in  existence  ;  but  he 
is  not  entitled  to  the  benefit  of  a  collateral  fact 
settled  by  the  verdict,  which  verdict  is  after- 
wards set  aside  on  account  of  its  illegality.  In 
this  very  case  the  evidence  on  which  that  ver- 
dict was  founded  was  declared  by  this  court  to 
be  illegal.  I  am,  therefore,  of  opinion  that  the 
decision  of  the  Supreme  Court  in  this  case,  by 
which  they  set  aside  the  first  verdict  and 
awarded  a  new  trial,  was  correct. 
37*]  *But  the  counsel  for  the  defendant 
who  were,  undoubtedly,  aware  of  these  diffi- 
culties, have  on  this  last  trial  carefully  exclud- 
ed the  fact  that  the  judgment  had  been  re- 
versed. They  also  offered  to  prove  that  the 
only  question  before  the  jury  on  the  trial  of 
the  cause  of  Manhattan  Co.  v.  Osgood,  was  as 
to  the  validity  of  the  deed  to  Mrs.  Genet.  The 
Supreme  Court  passed  upon  the  case  under  a 
supposition  that  it  embraced  the  same  ques- 
tions which  they  had  previously  decided  in 
favor  of  the  lessors  of  the  plaintiff.  Although 
I  agree  with  the  opinion  of  Mr.  J.  Marcy,  that 
on  the  facts  as  presented  to  the  court  on  the 
first  trial  there  was  no  estoppel,  yet  from  the 
shape  in  which  the  counsel  who  tried  the  cause 
have  suffered  it  to  come  before  this  court,  I 
do  not  see  how  we  can  avoid  reversing  the 
judgment,  and  sending  it  back  for  a  new  trial. 
We  can  only  take  judicial  notice  of  the  facts 
stated  in  this  bill  of  exceptions,  although  we 
may  be  satisfied  the  facts  will  be  otherwise 
when  the  cause  is  retried.  I  must,  therefore, 
vote  for  a  reversal  of  the  judgment  of  the  Su- 
preme Court,  so  that  a  venire  de  novo  may  be 
awarded. 

By  Mr.  Senator  Seward.  What  would 
have  been  the  legal  effect  of  the  former  judg- 
ment, had  the  record  thereof  been  received  in 
evidence  on  the  trial,  with  such  proof  aliunde, 
as  would  have  identified  the  question  involved 
in  the  former  issue  with  that  which  was  tried 
in  this  cause  ? — Would  it  have  been  a  conclu- 
sive, or  merely  a  prima  facie  answer  to  the 
plaintiff's  action  ?  The  Supreme  Court  held 
when  this  cause  was  first  before  them  (3  Wend. , 
40,  the  record  having  on  the  first  trial  been  re- 
ceived in  evidence),  and  re-affirmed  when  the 
cause  came  again  before  them,  that  the  former 
judgment  given  in  evidence  under  the  general 
issue  was  not  conclusive  of  the  facts  deter- 
mined thereby  ;  I  cannot  subscribe  to  this  de- 
cision. 

In  regard  to  this  as  to  almost  all  other  ques- 
tions not  definitively  settled,  there  is  a  general 
rule,  a  fundamental  principle  of  law,  and  the 
conflicting  adjudication  in  relation  to  it  has 
grown  out  of  the  endeavor  to  apply  such  gen- 
eral rule  to  particular  cases.  The  general  rule 
in  relation  to  the  subject  before  us  is  thus 
stated  by  Ld.  Hardwicke:  "It  is  an  established 
rule  of  law  that  a  fact  which  has  once  been  di- 
38*]  rectly  decided  shall  not  *be  again  dis- 
puted between  the  same  parties. "  Hugh  Smith- 
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son's  case,  cited  in  Bull.  N.  P.,  228.  "Nemo 
debet  bis  vexari  is  the  general  rule,"  said  Ch.  J. 
Wilmot.  Kitchin  v.  Campbell,  3  Wils.,  308. 
The  same  general  rule  is  laid  down  in  our  ele- 
mentary books  and  is  universally  admitted.  1 
Phil.  Ev.,  242,  243  ;  Norris,  Peake,  63,  64,  Ld. 
Ch.  J.  De  Grey,  in  the  Duchess  of  Kingston's 
case,  20  St.  Tr.,  538,  delivered,  as  the  unani- 
mous opinion  of  the  judges,  the  following  an- 
swer to  questions  proposed  by  the  House  of 
Lords  :  "The  judgment  of  a  court  of  concur- 
rent jurisdiction  directly  on  the  point  is  as  a 
plea,  a  bar,  and  as  evidence  conclusive  between 
the  same  parties  upon  the  same  matter  directly 
in  question  in  another  court ;  but  a  judgment 
is  no  evidence  of  a  matter  which  comes  collat- 
erally in  question  merely,  whether  the  court 
be  of  concurrent  or  exclusive  jurisdiction." 
This  decision  may  be  regarded  as  an  attempt 
by  the  judges  to  furnish  a  rule  for  the  practical 
application  of  the  general  rule  nemo  debet  bis 
vexari.  And  if  the  judges  were  correct,  it  must 
be  admitted  that  the  application  of  the  general 
rule  in  most  cases  would  not  be  difficult.  Un- 
fortunately, however,  it  had  long  before  and 
has  frequently  since  that  decision  been  held 
that  a  former  judgment  directly  on  the  point 
in  question  as  evidence,  is  not  conclusive  be- 
tween the  same  parties  upon  the  same  matter 
directly  in  question  in  a  subsequent  suit,  and 
that  a  judgment  so  given  in  evidence  is  not 
conclusive,  the  Supreme  Court,  in  delivering 
their  opinion  in  this  case,  justly  say  may  now 
be  considered  as  the  settled  law  in  England  ; 
so  that  the  decision  of  the  judges  in  the  Duch- 
ess of  Kingston's  case  should  have  been,  that  a 
judgment  of  a  court  of  concurrent  jurisdiction 
directly  on  the  point  is  as  a  plea,  a  bar,  and  as 
evidence  prima  facie  between  the  same  parties, 
etc.  Thus  it  will  be  seen  that  the  general  rule 
of  Ld.  Hardwicke  is  so  far  modified  that  it  is 
only  when  the  judgment  is  pleaded  that  it  is 
conclusive.  I  have  looked  with  much  care 
through  the  cases  cited  by  the  counsel  as  well 
as  those  cited  by  the  court,  to  ascertain  the 
grounds  of  the  modification  I  have  mentioned. 
The  case  of  Trevivan  v.  Lawrence,  1  Salk.,  276, 
occurred  in  the  time  of  Queen  Anne.  Thus 
early  the  distinction  as  to  the  effect  of  a  judg- 
ment when  pleaded  and  when  given  in  evidence 
was  *asserted.  It  was  held,  that  if  the  [*39 
party  will  not  rely  upon  the  estoppel  when  he 
may,  but  takes  issue  on  the  fact,  the  jury  shall 
not  be  bound  by  the  estoppel,  for  they  are  to 
find  the  truth  of  the  fact  which  is  against  him. 
In  the  case  of  Oulram  v.  Morewood,  3  East,  364, 
Ld.  Ellenborough  in  commenting  upon  the 
case  of  Evelyn  v.  Haynes,  says,  that  a  former 
recovery  is  not  conclusive  in  a  second  action 
if  given  in  evidence  merely  under  the  general 
issue,  and  in  order  to  be  an  estoppel  it  must  be 
pleaded  as  such  with  apt  averments.  In  the 
case  of  Vooght  v.  Winch,  2  Barn.  &  Aid.,  668, 
Abbott,  Ch.  J.,  says  :  "Upon  the  second  point 
I  am  of  opinion  that  the  verdict  and  judgment 
obtained  for  the  defendant  in  the  former  action 
was  not  conclusive  evidence  against  the  plaint- 
iff upon  the  plea  of  not  guilty.  It  would,  in- 
deed, have  been  conclusive  if  pleaded  in  bar  by 
way  of  estoppel.  In  that  case  the  plaintiff 
would  not  be  allowed  to  discuss  the  case  with 
the  defendant  and  for  the  second  time  to  dis- 
turb and  vex  him  by  the  agitation  of  the  same 
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question.  But  the  defendant  has  pleaded  not 
guilty,  and  has  thereby  elected  to  submit  his 
case  to  a  jury.  Now,  it  the  former  verdict  was 
proper  to  be  received  in  evidence  by  the  learned 
judge,  its  effects  must  be  left  to  the  jury.  If 
it  were  conclusive,  indeed,  the  learned  judge 
ought  to  have  immediately  nonsuited  the  plaint- 
iff, or  told  the  jury  that  they  were  bound  in 
point  of  law  to  find  a  verdict  for  the  defend- 
ant. It  appears  to  me,  however,  that  the  party 
by  not  pleading  the  former  judgment  in  bar, 
consents  that  the  whole  matter  shall  go  to  a 
jury,  and  leaves  it  open  to  them  to  inquire  into 
the  same  upon  evidence,  and  they  are  to  give 
their  verdict  upon  the  whole  evidence  then 
submitted  to  the  jury."  Bailey,  J.,  coincided 
with  the  Chief  Justice,  concurring  as  did  the 
whole  court  in  the  reasons  assigned  for  the 
judgment.  I  have  thus  quoted  at  some  length 
from  two  of  the  leading  cases  on  the  present 
question,  for  the  purpose  of  ascertaining  what 
are  the  grounds  of  the  modification  of  the  gen- 
eral rule  so  far  as  it  applies  to  the  effect  of  a 
former  recovery  when  given  in  evidence  under 
the  general  issue  ;  and  it  must  be  seen  that  the 
only  reason  assigned  is,  that  the  party,  by  not 
pleading  the  former  judgment  as  an  "estoppel, 
but  leaving  it  at  large  upon  the  pleadings, 
waives  it,  or  as  Ch.  J.  Abbott  says,  he  consents 
4O*J  that  *the  jury  shall  re-investigate  the 
facts  and  find  with  or  against  the  former  ver- 
dict as  they  shall  deem  proper.  The  distinc- 
tion is  a  sound  one  and  the  reasoning  is  satis- 
factory, because  the  general  rule,  "nemo  debet 
bis  vexari,"  is  still  preserved  ;  the  party  to  be 
affected  may  insist  upon  its  protection  by 
pleading,  or  may  waive  it  by  leaving  the  mat- 
ter at  large  upon  the  pleadings.  If  he  will 
waive  it  when  he  might  insist  upon  it,  he  can- 
not afterwards  assert  it. 

But  we  come  now  to  a  new  class  of  cases. 
In  the  action  of  ejectment  the  plea  must  be  the 
general  issue.  The  defendant  must  join  in  the 
consent  rule,  and  by  that  consent  rule  he  is  re- 
quired to  plead  the  general  issue  only;  I  speak 
of  the  action  of  ejectment  as  it  was  previous  to 
the  passing  of  the  Revised  Statutes.  Now,  in- 
deed, it  is  enacted  that  the  defendant  shall 
plead  the  general  issue  only  in  ejectment.  In 
the  action  of  ejectment,  therefore,  the  defend- 
ant cannot  plead  that  the  plaintiff  ought  to  be 
precluded  from  his  action  because  a  former 
judgment  had  passed  against  the  plaintiff  upon 
the  validity  of  his  pretended  title.  Here,  then, 
is  a  case  in  which  the  defendant  certainly  can- 
not be  said  to  waive  the  estoppel,  or  to  neglect 
to  plead  it,  or  to  consent  that  the  jury  shall 
pass  upon  the  question — he  must  plead  the  gen- 
eral issue  only,  and  under  that  issue  the  judg- 
ment must  be  conclusive,  or  else  he  has  not  the 
protection  of  the  general  rule.  Thus,  it  will 
be  seen,  that  in  such  a  case  if  the  former  judg- 
ment when  given  in  evidence  under  the  gener- 
al issue  is  not  conclusive,  the  defendant's 
rights  are  sacrificed  by  an  exception  to  a  gen- 
eral rule,  although  in  his  case  the  reason  of 
the  exception  altogether  fails.  This  difficulty 
was  stated  and  surmounted  by  Judge  Marcy.in 
delivering  the  opinion  of  the  Supreme  Court 
in  this  cause,  when  it  was  first  before  that 
court,  in  the  following  manner:  "It  is  to  be  ob- 
served (he  says)  that  m  these  cases  (the  case  of 
Vooght  v.  Winch,  and  others  above  cited )  the 
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defendants  might  have, pleaded  what  they  of- 
fered as  evidence,  but  in  the  present  case  the 
usual  course  of  pleading  did  not  allow  the  de- 
fendant to  present  by  a  plea  what  he  offered 
in  evidence  as  conclusive;  but  it  does  not  seem 
very  reasonable  that  this  circumstance  should 
vary  the  effect  of  the  evidence  when  offered 
under  the  general  issue."  Now  with  all  defer- 
ence, I  think  that  the  learned  judge,. *in  [*41 
declaring  that  it  does  not  seem  very  reasonable 
that  this  circumstance  should  vary  the  effect 
of  tLe  evidence,  begs  the  whole  question,  and 
I  confess  to  me  it  seems  much  more  reasonable 
that  the  effect  of  the  evidence  should  be  varied 
by  the  inability  to  plead  the  former  recovery, 
than  that  the  jury  in  a  second  action  should  be 
allowed  to  pass  upon  the  same  question  once 
tried  between  the  same  parties,  although  the 
defendant  could  not  plead  the  former  judg- 
ment as  an  estoppel.  In  accordance  with  the 
opinion  I  have  advanced,  are  the  decisions  in 
Howard  v.  Mitchill,  14  Mass.,  242,  and  in  17 
Mass.,  367,  although  it  must  be  conceded  that 
those  decisions  rest  upon  no  other  authority 
than  such  as  is  found  in  the  case  of  Trevivan 
v.  Lawrence,  and  the  other  cases  to  which  I 
have  referred.  Having  declared  my  dissent  to 
the  decision  of  the  Supreme  Court  upon  this 
point,  I  leave  it  as  one  important  to  be  judi- 
cially settled, but  not  absolutely  necessary  to  the 
decision  of  this  cause,  and  pass  to  the  consid- 
eration of  another  question  presented  by  the 
bill  of  exceptions. 

"It  was  further  held  (says  the  Chief  Justice 
in  delivering  the  opinion  of  the  Supreme 
Court)  that  the  record  should  have  been  exclud- 
ed, because  in  that  case  the  title  of  the  lessors 
to  the  premises  now  in  dispute  came  in  ques- 
tion collaterally,  and  that  what  the  determina- 
tion of  the  jury  was  upon  that  title  is  matter 
of  inference  from  the  judgment.  And  further, 
that  it  is  not  the  matter  adjudicated  in  that 
cause  which  is  sought  to  be  introduced  as  au- 
thority here,  but  one  of  the  alleged  grounds  of 
adjudication,  and  that  a  particular  ground  of 
adjudication  can  never  be  inferred  and  relied 
upon  as  conclusive."  It  is  most  true,  in  the 
language  of  Ch.  J.  De  Grey,  in  the  Duchess  of 
Kingston's  case,  that  a  judgment  is  no  evidence 
of  a  matter  incidentally  cognizable,  nor  of  a 
matter  to  be  inferred  by  argument,  but  it  is 
much  less  clear  that  this  principle  excludes  the 
record  offered  in  this  cause.  What  is  the  ques- 
tion in  issue  between  the  parties  in  this  cause? 
Most  certainly  it  is,  whether  by  virtue  of  the 
deed  from  Maria  Osgood  to  Martha  Brandon 
Osgood,  the  lessors  of  the  plaintiff  have  a  good 
title  to  the  premises  in  dispute.  The  plaintiff 
below  holds  the  affirmative  of  the  issue,  and 
produces  that  deed  to  establish  his  title,  and  if 
the  deed  be  valid  against  the  defendant  below, 
the  lessors  *must  recover.  The  defend-  [*42 
ant  below  resists  the  recovery  by  offering  to 
prove  that  a  former  verdict  has  passed  between 
the  same  parties  upon  the  question  of  the  va- 
lidity of  the  deed,  by  which  verdict  the  deed 
was  found  to  be  void.  So  far  as  concerns  the 
question  now  under  consideration,  the  proprie- 
ty of  receiving  the  record  in  evidence  depends 
upon  the  manner  in  which  the  question  which 
it  determined  arose  on  the  former  trial;  that  is 
to  say,  whether  it  was  distinctly  the  subject- 
matter  of  an  issue  or  arose  incidently  or  col- 
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laterally.  By  reference  to  the  record,  it  will 
appear  that  there  were  two  distinct  issues  in 
the  former  action,  both,  so  far  as  concerned 
the  defendants  in  that  suit,  a  part  of  whom  are 
lessors  in  this  suit,  equally  materially — the 
first,  whether  Maria  Osgood  was  indebted  to 
the  Manhattan  Co.  ;  the  second,  whether  the 
•defendants  were  seised  of  any  lands  and  tene- 
ments as  heirs  or  devisees  of  Maria  Osgood. 
That  they  were  seised  of  the  lands  then  in  ques- 
tion was  not  disputed  on  the  trial,  and  the  evi- 
dence offered  and  rejected  by  the  judge  on  the 
trial  of  this  cause,  was  that  the  sole  question 
tried  under  the  issue  of  riem  per  descent,  or  de- 
vise in  the  former  action,  was  whether  the  said 
premises  were  held  by  the  then  defendants  as 
they  alleged,  by  virtue  of  the  deed  from  Maria 
Osgood,  or  whether  they  held  as  heirs  or  by 
devise  from  her.  According  to  the  terms  of 
the  evidence  rejected,  the  validity  of  the  deed 
was  the  determining  point  of  that  issue.  If  the 
deed  was  valid,  the  judgment  must  have  been 
in  favor  of, the  defendants  ;  but  being  invalid, 
the  verdict  was  necessarily  in  favor  of  the 
plaintiffs.  Can  it  be  considered,  then,  that  it 
was  merely  incidentally  or  collaterally  before 
the  jury  ?"  To  my  mind  it  seems  to  have  been 
affirmatively,  directly  and  necessarily  in  ques- 
tion. But  it  is  said  by  the  Supreme  Court  that 
it  is  by  inference,  by  way  of  argument  only, 
that  it  can  be  ascertained  what  the  determina- 
tion of  the  jury  was  upon  that  title.  The  issue 
of  riensper  descent  related  to  some  lands;  those 
lands  identified,  another  and  equally  import- 
ant question  remained,  which  was.whether  the 
lands  so  identified  were  held  by  virtue  of  the 
deed  from  Maria  Osgood,  or  by  devise  or  de- 
scent from  her.  The  jury  found  that  the  lands 
identified  was  held  by  devise  and  descent;  they 
could  not  have  so  found  if  they  deemed  the 
43*J  deed  from  Maria  *Osgood  valid.  The 
offer  of  the  defendant  in  the  court  below  was 
to  prove  that  the  invalidity  of  the  deed  was 
the  sole  ground  of  that  adjudication.  Where 
the  form  of  the  issue  is  such  that  except  by  in- 
ference from  parol  proof  it  cannot  be  ascer- 
tained what  was  the  particular  ground  of  ad- 
judication, I  submit  it  is  too  broad  a  proposi- 
tion to  say  that  that  parol  proof  shall  not  be 
received,  and  yet  it  were  useless  to  receive  it 
if  the  inference  may  not  be  drawn  from  it. 
Now,  all  the  process  of  argument  necessary  to 
ascertain  the  point  decided  by  that  jury  is  this: 
some  lands  of  the  lessors  of  the  plaintiff  were 
held  by  them  as  heirs  and  devisees  of  Maria 
Osgood;  lot  No.  11  Cherry  St.  is  those  lands. 
But  the  lessors  asserted  that  they  held  those 
lands  by  virtue  of  the  deed  from  Maria  Os- 

food.  The  jury  found,  nevertheless, that  they 
eld  them  so  as  heirs  and  devisees  ;  therefore, 
the  jury  must  have  determined  that  the  deed 
of  Maria  Osgood  was  void.  This  argument 
consists  of  nothing  more  than  an  explanation 
•of  the  questions  necessary  to  understand  the 
issue  and  a  statement  of  the  verdict  as  applied 
to  the  questions  :  without  the  statement  the 
verdict  is  unintelligible,  and  the  statement  be- 
ing made,  the  verdict  necessarily  explains  the 
determination  of  the  jury.  Having  thus  ar- 
rived at  the  conclusion,  satisfactorily,  perhaps, 
only  to  myself,  that  the  record  ought  not  to 
have  been  rejected  on  the  ground  that  the  facts 
which  it  established  were  collaterally  in  ques- 
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tion  in  the  former  suit,  or  that  the  determina- 
tion of  the  jury  upon  the  fact  can  be  ascer- 
tained by  argument  only;  a  further,  a  still  more 
difficult  and  equally  important  question,  touch- 
ing the  introduction  of  the  record  as  evidence, 
remains  to  be  considered. 

The  Supreme  Court  say,  "the  conclusion, 
therefore,  is,  that  the  record  offered  in  this 
case  was  not  proper  evidence,  because  it  does 
not  appear  from  the  record  itself  that  the  fact 
now  in  issue  was  in  issue  in  the  former  suit, 
and  directly  decided  therein."  If  this  be  a 
sound  rule  of  evidence,  it  will  be  perceived  at 
once  that  there  are  very  many  cases  in  which 
a  party  must  be  deprived  of  the  protection  of 
a  former  judgment,  upon  the  same  question 
directly  in  issue  between  the  same  parties,  and 
very  little  examination  would  be  necessary  to 
convince  us  that  the  number  of  cases  is  very 
limited  in  which  the  *record,  unaided  by  [*44 
averments,  would  afford  sufficient  evidence 
to  identify  the  fact  which  was  in  issue.  Let  us 
take  the  issue  in  the  very  case  before  us.  The 
issue  is,  whether  the  defendant  below  evicted 
James  Jackson  from  the  possession  of  the  prem- 
ises in  question  ?  The  declaration  avers  that 
he  did  so  evict,  and  the  plea  denies  the  allega- 
tion. The  verdict  must  be  that  he  did  so  evict, 
and  the  judgment  for  the  recovery  of  a  sup- 
posed term  is  consequent  upon  such  a  verdict. 
Now,  can  the  wit  of  man  discover,  by  such  a 
record  alone,  a  single  fact  litigated  between  the 
parties  ?  Nay,  more  :  the  declaration  goes  for 
three  messuages  and  thirty  rods  of  ground,  sit- 
uate in  the  City  of  N.  Y.,  and  the  Supreme 
Court  have  rendered  judgment  for  the  posses- 
sion of  the  lands  and  tenements  demanded. 
Who,  by  the  aid  of  this  record  alone,  could  lo- 
cate the  premises  in  question  ?  But  it  may  be 
said  that  the  action  of  ejectment  is  one  sui  gen- 
eris; it  is  granted.  Let  us  take,  then,  the  ac 
tion  of  trover,  in  which  there  is  required  great 
certainty  in  identifying  the  property  demand- 
ed, and  yet  even  the  record  in  that  action,  un- 
aided by  an  averment  of  the  identity  of  the 
prroperty,  would  never  be  a  bar  to  a  subse- 
quent action.  In  assumpsit,  there  are  certain 
general  counts  under  which  evidence  may  be 
given  with  very  great  latitude,  and  it  is  left  to 
a  bill  of  particulars,  which  is  not  necessarily 
furnished,  and  when  furnished,  never  becomes 
a  part  of  the  record,  to  specify  the  particular 
subject-matter  of  the  action.  These  illustra- 
tions are  presented  for  the  purpose  of  showing 
that  the  rule  laid  down  in  the  opinion  of  the 
Supreme  Court  cannot  be  correct  without  some 
qualification — some  averments  must  go  with 
the  record.  But  what  averments  must  go  with 
the  record  ? — this  is  the  question.  Most  assu- 
redly, I  answer,  such  averments  as  will  distin- 
guish and  identify  the  subject-matter  of  the 
former  action.  The  principle  thus  far  is  decid- 
ed in  the  case  of  Young  v.  Black,  7  Cr..  565;  4 
Cow.,  280;  Gardner  v.  Buckbee,  3  Id.,  125;  it  is 
sustained  also  by  the  precedents  of  pleas  of 
former  judgments  as  estoppels,  and  although 
the  rule  as  broadly  laid  down  by  the  Supreme 
Court  is  found  frequently  asserted,  yet  there 
is  hardly  a  case  in  which  it  has  been  held  that 
parol  evidence  was  not  admissible  to  explain  to 
what  the  record  related;  but  the  evidence  so  to 
be  admitted  *will  vary  according  to  the  [*45 
nature,  or  I  might  rather  say  the  form  of  the 
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issue  contained  in  the  record.  If  the  issue  be 
joined  by  special  pleading,  generally  much  less 
latitude  of  evidence  will  be  required  to  explain 
the  subject-matter  tried,  than  will  be  necessary 
where  the  issue  is  general.  But  supposing  it 
will  be  conceded  that  evidence  may  be  given 
to  identify  and  explain  the  subject-matter  to 
which  the  record  refers,  we  do  not  yet  obtain 
a  rule  for  the  admissibility  of  the  evidence 
which  may  be  offered  for  those  purposes.  The 
rule  will  still  require  some  qualifications,  be- 
cause too  great  latitude  of  evidence  would  be 
allowed  by  it.  This  qualification,  I  think,  is 
found  in  the  case  of  Gardner  v.Buckbee,  3  Cow., 
125,  and  in  Burt  v.  Steenbergh,  4  Id.,  559,  and 
consists  in  this  :  that  if  the  facts  or  grounds 
upon  which  the  former  judgment  proceeded  do 
not  appear  upon  the  record  itself,  the  issue  con- 
contained  in  the  record  must  be  obviously  such 
that  the  facts  or  grounds  alleged  might  legiti- 
mately have  been  given  in  evidence  under  it ; 
and  when  it  is  proved  that  such  facts  or  grounds 
were  so  given  in  evidence,  then  that  from  the 
issue  itself  and  the  verdict  it  appear  that  those 
facts  must  have  been  necessarily  and  directly  in 
question  and  determined,  and  that  upon  such 
grounds,  and  no  other,  must  the  verdict  have 
been  found. 

From  the  view  I  have  taken  of  this  case,  not 
unsupported  by  authorities,  I  deduce  this  prin- 
ciple :  that  a  former  judgment  may  be  given 
in  evidence,  with  such  parol  evidence  as  is  nec- 
essary to  show  the  grounds  upon  which  it  pro- 
ceeded, and  that  where  such  grounds  from  the 
form  of  the  issue  do  not  appear  from  the  rec- 
ord itself,  it  is  competent  to  prove  the  same, 
provided  that  the  grounds  alleged  be  such  as 
might  legitimately  have  been  given  in  evidence 
under  the  issue,  and  such  that  when  it  is  proved 
they  were  given  in  evidence,  it  appears  by  the 
verdict  and  judgment  that  they  must  have  been 
directly  and  necessarily  in  question  as  the 
grounds  of  the  verdict.  Let  us,  then,  try  by  this 
rule  the  evidence  offered  by  the  plaintiff  in  er- 
ror in  the  court  below  on  the  trial  of  this  cause. 
The  lessors  of  the  plaintiff  on  that  trial  made 
out  their  title  to  the  premises  in  question  by 
the  deed  from  Maria  Osgood  to  Martha  B.  Os- 
46*]  good  (now  Genet),  and  upon  that  *deed, 
and  that  alone,  rested  the  title  of  the  lessors. 
The  defendant  (the  plaintiff  in  error  in  this 
court)  offered  in  evidence  the  record  of  a  judg- 
ment of  the  Supreme  Court,  in  an  action  where- 
in the  President  and  Directors  of  the  Manhat- 
tan Co.  were  plaintiffs,  and  the  lessors  of  the 
plaintiff  were  defendants  ;  and  one  of  the  is- 
sues was,  whether  they,  the  lessors,  with  the 
other  defendants  were  seised  of  certain  lands 
as  heirs  and  devisees  of  Maria  Osgood;  the  ver- 
dict of  the  jury  upon  that  issue  was,  that  they 
•were  so  seised  of  certain  lands  and  tenements 
—thus  far  the  record.  The  plaintiff  in  error 
then  offered  to  explain  the  record  ;  to  prove 
that  the  lands  in  question  in  that  suit  were  the 
same  with  those  to  recover  which  this  suit  was 
brought ;  that  on  the  former  trial,  the  defend- 
ants, now  lessors,  claimed  title  to  those  prem- 
ises by  virtue  of  the  deed  from  Maria  Osgood, 
and  upon  no  other  ground  ;  that,  to  resist  that 
claim,  the  plaintiffs  alleged  that  the  deed  was 
fraudulent  and  void  as  against  them  ;  that  the 

auestion  of  the  validity  or  invalidity  of  that 
eed  was  the  only  question  submitted  to  the 
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jury  under  that  issue.  Now,  then,  it  must  be 
admitted  that  the  grounds  of  that  verdict  do 
not  appear  upon  the  record  itself  ;  neither  can 
it  be  denied  that  the  deed  itself  and  the  evi- 
dence introduced  to  prove  it  fraudulent  and 
void  were  legitimately  admissible  under  that 
issue  ;  and  being  proved,  it  is  equally  certain 
that  when  this  evidence,  and  this  evidence 
alone  was  submitted  to  the  jury  under  that  is- 
sue, that  it  was  necessarily  and  directly  in 
question,  and  must  have  been  the  grounds  of 
the  verdict.  Had  the  verdict  been  for  the  de- 
fendants in  that  suit,  the  deed  must  necessari- 
ly have  been  deemed  valid,  but  being  for  the 
plaintiffs,  the  deed  must  have  been  found  to 
be  void.  That  the  plaintiff  in  error  stands  in 
the  relation  of  privy  to  the  President  and  Di- 
rectors of  the  Manhattan  Co.,  the  plaintiffs  in 
the  former  action,  is  a  proposition  too  obvious, 
I  think,  to  admit  of  argument. 

I  close  these  remarks  as  I  commenced  them, 
nemo  debet  bis  vexari.  This  question  has  been 
once  tried  between  the  parties,  and  the  plaint- 
iff in  error  ought  not  to  be  compelled  to  liti- 
gate it  anew.  I  can  discover  no  qualification 
of  the  general  rule  which  ought  to  deprive  him 
of  its  protection.  I  will  not  look  *be-[*47 
yond  the  case  to  inquire  whether  it  is  probable 
that  the  plaintiff  in  error  can,  on  a  new  trial, 
make  the  proof  he  has  offered,  or  whether  the 
judgment  may  not  have  been  reversed,  and 
what  the  effect  of  that  reversal  might  be  as  re- 
gards the  rights  of  the  parties.  Confining  my- 
self to  the  case  as  it  appears  before  this  court, 
I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  reversed. 

The  Court  being  unanimously  of  the  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  reversed,  it  was,  accordingly,  reversed. 

Reversing  8.  C.— 3  Wend.,  27. 

Affirmed— 18  Wend.,  109. 

Former  verdict— When  pleaded  in  estoppel.  Cited 
in— 10  Wend..  84  ;  25  Wend.,  434-5;  2  Hill,  480 ;  6  Hill, 
125  ;  2  Edw..  332  ;  3  N.  Y.,  523 ;  6  N.  Y.,  143  ;  11  N.  Y.* 
427 ;  77  N.  Y.,  99 ;  3  Barb.,  143 ;  5  Barb.,  473:  36  Barb., 
94  ;  26  How.  Pr.,  422 ;  11  Abb.  Pr.,  16 ;  12  Abb.  Pr., 
475 ;  1  Abb.  N.  8.,  255 :  1  Bos.,  121;  1  Bob.,  359;  42  Su- 
per., 10  ;  42  Sup.  Ct.,  302,  303 :  2  Daly,  60;  4  Daly,  545; 
1  Bias..  234  ;  50  Ind..  420  ;  26  Cal.,  494. 

Proof  of  grounds  of  former  verdict— When  admit- 
ted. Cited  in-4  N.  Y.,  75 ;  26  N.  Y.,  130 ;  35  N.  Y., 
337;  58N.Y.,  651;  77  N.  Y.,  419;  4  Lans.,  281.  283 ;  5 
Lans..  226;  4  Barb.,  41,  459 ;  12  Barb.,  569;  14  Barb., 
620 ;  34  Barb.,  221 ;  36  Barb.,  95  ;  42  Barb.,  £51,  663  ;  51 
Barb.,  270 ;  66  Barb.,  313,  387 ;  26  How.  Pr.,  491 ;  5 
Sandf.,  151 ;  1  Leg.  Obs.,  106. 

Receiving  surplus  moneys  —  Does  not  estop  from 
questioning  validity  of  sale.  Cited  in— 1  Hun,  549 ;  4 
T.  &  C.,  649. 

Reversal^- Destroys  efficacy  as  a  bar.  Cited  in — 13 
Hun,  491 :  57  Barb.,  495 ;  39  How.  Pr.,  518 ;  26  Am. 
Rep.,  39  (56  Ind.,  451). 

Voluntary  Conveyances  —  Pritna  facie  fraudulent. 
Cited  in— 6  Barb.,  490. 

Also  cited  in-5  Abb.  Pr.,  124 ;  2  Leg.  Obs.,  258. 
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Sheriff's  Duties  —  Delegation  of  Power  to  a 
Court  —  Effect  of  — Discretionary  Power  of 
Subordinate  Tribunal — How  Controlled. 

The  Trustees  of  the  Village  of  Brooklyn  have  no 
power,  under  the  Act  incorporating  the  Village,  and 
the  Act  amending  the  same,  passed  in  1834,  to  lay 
out  a  new  street,  without  the  consent  of  the  own- 
ers of  the  land  over  which  the  same  is  laid. 

A  Court  of  C.  P.,  to  whom  an  assessment  of  dam- 
ages in  the  Ia3'ing  out  of  a  street  is  to  be  returned, 
and  who  are  to  give  judgment  upon  such  assess- 
ment, have  no  authority  to  inquire  into  the  regu- 
larity of  the  incipient  proceedings ;  if  error  occurs 
in  such  proceedings,  the  remedy  of  a  party  affected 
is  by  certiorari  directed  to  the  officers  before  whom 
they  were  had,  by  injunction  restraining  the  pro- 
ceedings, or  by  action  of  trespass :  the  court,  how- 
ever, may  require  that  enough  shall  be  shown  to 
give  them  jurisdiction  in  the  matter. 

All  persons  are  competent  to  serve  as  jurors  in 
such  cases,  who  are  not  the  owners  of  property  lia- 
ble to  assessment  by  reason  of  the  intended  street. 

The  ministerial  duties  of  a  sheriff  may  be  execut- 
ed bv  deputy. 

Where  a  sheriff  or  other  officer  is  authorized  to  se- 
lect and  summon  a  jury,  he  cannot  after  summon- 
ing a  person  to  serve  as  a  juror  discharge  him  from 
attendance,  and  summon  another  in  his  stead ;  if 
the  officer  after  hearing  his  excuses  summons  the 
juror,  he  can  subsequently  be  discharged  only  by 
the  court  before  whom  he  is  required  to  attend. 

Where  power  is  delegated  to  a  court  in  relation 
to  the  laying  out  of  streets,all  the  ordinary  powers  of 
a  court  applicable  to  the  subject-matter  may  be  ex- 
ercised ;  subprenas  for  witnesses  may  be  awarded, 
the  proceedings  may  be  adjourned,  and  all  other 
powers  incident  to  a  court  in  the  administration  of 
iusticc  exercised. 

The  refusal  of  a  subordinate  tribunal  to  grant  a 
new  trial,  or  to  postpone  the  trial  of  a  cause,  is  no 
ground  for  a  writ  of  error ;  but  when  palpable  in- 
justice has  been  done  by  such  tribunal  in  the  exer- 
48*]  else  of  its  discretionary  power,  *in  opposition 
to  settled  principles  of  law  and  equity,  their  decis- 
ion may  be  corrected  by  certiorari  or  mandamus,  as 
in  this  case  where  a  hearing  was  improperly  re- 
fused to  be  postponed. 

Where,  in  the  laying  out  of  streets,  a  view  is  de- 
manded by  either  party,  showers  should  be  appoint- 
ed and  sworn  to  show  the  premises,  under  the  di- 
rection of  the  sheriff. 

Citations— Act,  April  9, 1824,  sec.  5 ;  Act,  April  12, 
1816,  sec.  18;  2  R.  L.  of  1813,  275 ;  1  R.  S.,  514,  515 ;  1 
Marsh.,  154 ;  2  Barn.  &  Aid.,  123 ;  8  Johns.,  426  ;  11 
Johns.,  442 ;  1  R.  L.,  421 ;  2  Johns.,  19,  63, 190 ;  Act, 
Sess.  39,  p.  92,  sec.  6 ;  4  Barn.  &  Aid.,  471 ;  6  Cow.,577; 
5  Cow.,  15  ;  2  Cow.,  483 :  3  Burr,  514 ;  8  Cow.,  15 ;  7 
Johns.,  541:  20  Johns.,  269;  Act,  April  9, 1813:  3  Atk., 
766 ;  5  Wend.,  127. 

TERROR  from  the  Supreme  Court.  TheTrust- 
-t^  ees  of  the  Village  of  Brooklyn  laid  out  a 
street,  and  appropriated  to  that  object  certain 
lands  belonging  to  one  Jacob  Patchen.  The 
proceedings  of  the  Trustees  was  consummated 
in  the  Court  of  C.  P.  of  the  County  of  Kings, 
who  rendered  judgment  in  favor  of  Patchen 
for  the  amount  at  which  his  damages  had  been 
assessed  by  a  jury.  Patchen  being  dissatisfied 
with  such  amount,  sued  out  a  certiorari,  re- 
moving the  proceedings  into  the  Supreme 
Court,  and  there  assigned  various  errors  com- 
mitted in  the  course  of  the  proceedings.  The 
Supreme  Court  reversed  the  judgment  of  the 
C.  P.,  and  the  Trustees  of  Brooklyn  sued  out 
their  writ  of  error  to  this  court. 

Bv  the  Act  incorporating  the  Village  of 
Brooklyn,  Laws  of  1816,  p.  95,  sec.  16,  the 
Trustees  are  clothed  with  all  the  powers  of 
Commissioners  of  Highways,  within  the  lim- 
its of  the  Village,  subject  to  the  restrictions  im- 
posed upon  commissioners  by  the  general  High- 
way Act.  By  the  18th  section  of  the  Act  in- 
corporating the  Village,  the  Trustees  are  re- 
quired to  cause  a  survey  of  the  Village  to  be 
made,  and  a  map  to  be  prepared, exhibiting  the 
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streets,  roads  and  alleys  to  be  permanently 
laid  out,  and  to  be  deposited  with  the  clerk  of 
the  Corporation,  for  the  purpose  that  no  resi- 
dent might  plead  ignorance  of  the  permanent 
plan  to  be  adopted  for  opening,  laying  out, 
leveling  and  regulating  the  streets  of  the 
Village.  In  1824,  the  Act  incorporating  the 
Village  was  amended,  Laws  of  1824,  p.  224, 
and  by  the  5th  section  of  that  Act,  the 
Trustees  are  authorized,  upon  application,  to 
widen  and  alter  all  public  roads,  streets  and 
highways  already  laid  out  in  the  Village,  to  a 
breadth  not  exceeding  60  feet  ;  and  to  lay  out 
and  make  such  other  roads  and  streets  as  they 
shall  think  necessary  or  convenient  for  the  Vil- 
lage, if  the  owner  or  owners  of  the  lands 
through  which  such  new  roads  and  streets  are 
to  run,  will  on  reasonable  recompense  consent 
to  the  same. 

*On  Sep.  30,  1825,  the  Trustees  of  [*49 
Brooklyn  made  a  requisition  upon  the  first 
judge  of  Kings  to  issue  a  precept  to  the  sher- 
iff of  the  county,  commanding  him  to  summon 
a  jury  to  inquire  of  and  assess  the  damages 
and  recompense  due  to  Jacob  Patchen,  in  con- 
sequence of  the  Trustees  having  ordered  and 
directed  that  a  new  street  should  be  opened, 
and  that  a  certain  parcel  of  land  belonging  to 
Patchen  should  be  converted  to  and  used  for 
the  purpose  of  opening  such  street;  the  Trust- 
ees further  represented  that  they  had  caused 
notice  of  their  order  to  be  given  to  Patcben, 
and  that  he  had  refused  to  treat  or  agree  with 
them  for  the  premises  for  a  reasonable  com- 
pensation. The  first  judge  issued  a  precept 
accordingly,  returnable  at~the  then  next  Court 
of  C.  P.,  to  be  holden  in  October.  The  C.  P. 
on  the  second  day  of  the  October  Term  was 
adjourned,  on  account  of  the  sickness  and  ab- 
sence of  one  of  the  judges,  without  having 
proceeded  to  the  trial  of  any  causes,  and  the 
processes  and  proceedings  depending  in  court 
were  continued  until  the  third  Tuesday  of 
April,  then  next.  Mar.  22, 1826,  the  first  judge 
of  Kings  issued  another  precept  to  the  sheriff, 
reciting  the  requisition  made  upon  him,  the 
issuing  of  the  former  precept,  the  neglect  of 
the  sheriff  to  return  the  same,  and  then  com- 
manding the  sheriff  to  summon  a  jury  for  the 
purpose  set  forth  in  the  first  precept;  which 
second  precept  was  made  returnable  on  the 
third  Tuesday  of  April,  then  next,  at  which 
time  the  sheriff  returned  the  same,  with  a  panel 
of  jurors  annexed.  Patchen  moved  to  set  aside 
the  panel,  on  the  ground  that  the  panel  re- 
turned varied  from  a  copy  furnished  him  three 
days  previous  to  the  return  day  of  the  precept, 
in  the  substitution  of  two  persons  as  jurors,  in 
place  of  two  named  in  the  copy  furnished;  and 
that  when  the  copy  was  furnished  only  eleven 
jurors  bad  been  summoned.  He  also  objected 
to  the  array  because  the  jury  had  been  sum- 
moned by  a  deputy-sheriff,  and  that  the  jurors 
came  fftm  the  Village  of  Brooklyn;  all  which 
objections  were  overruled.  Patchen  further 
objected  that  the  Trustees  were  bound  to  show 
the  regularity  of  the  incipient  proceedings  in 
the  case,  previous  to  the  application  to  the  first 
judge  for  a  precept;  the  court  decided  that  the 
Trustees  were  not  bound  to  do  so,  *and  [*5O 
that  the  court  ought  not  to  inquire  into  the 
regularity  of  such  proceedings.  It  was  then 
objected  by  Patchen  that  he  had  a  house  on 
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the  premises  taken  for  the  street  (which  fact 
was  admitted),  and  it  was  insisted  that  the  Act 
of  the  Legislature,  under  which  the  proceed- 
ings were  had,  did  not  authorize  the  taking  or 
removal  of  such  house.  This  objection  was 
also  overruled.  It  was  next  objected  that  no- 
tice of  the  application  to  the  Trustees  for  the 
laying  out  of  the  street  had  not  been  given  to 
Patchen,  or  published  in  the  newspapers  print- 
ed in  the  Village;  which  objections  were  also 
overruled.  Patchen  then  applied  for  a  post- 
ponement of  the  proceedings,  on  the  ground 
of  the  absence  of  a  material  witness,  who  had 
been  duly  subpoenaed,  which  application  was 
denied.  Whereupon  the  jury  were  sworn,  and 
informed  by  the  court  that  such  of  them  as 
wished  might  view  the  premises  of  Patchen, 
and  attend  the  court  the  next  day.  On  the 
next  day  the  jury  came  into  court,  and  Patch- 
en,  on  an  affidavit  offered  to  be  made  of  the 
continued  absence  of  his  witnesses,  and  that 
one  of  them  had  repeatedly  offered  him  $17,500 
for  the  property  in  question,  and  that  due  dil- 
igence had  been  used  to  procure  his  attend- 
ance, again  asked  for  a  postponement  of  the 
proceedings,  when  the  court  ruled,  that  if  the 
proposed  affidavit  was  made,  the  cause  could 
not  be  adjourned,  and  that  the  same  would  not 
be  available  to  put  off  the  cause.  A  witness 
for  the  Trustees  then  testified  that  the  prop- 
erty of  Patchen  in  question  was  worth  $5,500. 
Another,  called  by  the  Trustees,  was  set  aside, 
it  appearing  that  he  was  the  owner  of  property 
liable  to  assessment  for  the  expenses  of  open- 
ing the  street.  No  witnesses  were  called  by 
Patchen;  his  counsel  cross-examined  the  wit- 
nesses on  the  part  of  the  Trustees,  and  summed 
up  the  cause  (reserving  all  objections  made, 
and  overruled  by  the  court).  The  jury  re- 
tired under  the  charge  of  the  court,  in  the 
care  of  a  constable,  and  returned  with  a  ver- 
dict of  $6,700,  as  the  amount  of  damages  and 
recompense  awarded  to  Patchen;  on  which 
verdict  the  C.  P.  gave  judgment. 

The  Supreme  Court  set  aside  the  proceed- 
ings, on  the  grounds:  1.  That  the  application 
for  a  postponement  of  the  hearing  ought  to 
have  been  granted;  and  2  That  the  jury  when 
they  had  a  view  of  the  premises,  should  have 
51*]  been  attended  by  an  ^officer.  See  opin- 
ion delivered  in  the  "Supreme  Court  by  the 
Chief  Justice,  2  Wend. ,  377. 

Mr.  J.  Greenwood,  for  plaintiffs  in  error. 
It  was  in  the  discretion  of  the  C.  P.  whether 
they  would  put  off  the  assessment  of  damages 
or  not,  and  their  decision  upon  the  application 
for  a  postponement  could  not  properly  be  made 
the  subject  of  review  on  error  in  the  Supreme 
Court.  The  certiorari  was  in  the  nature  of  a 
writ  of  error;  its  object  was  to  remove  the  rec- 
ord, and  not  the  incidental  proceedings  in  the 
case.  Tidd  Pr.,  341,  1051.  The  grounds  upon 
which  the  Supreme  Court  proceeded  \^re  not 
properly  before  them,  and  although  contained 
in  the  return,  should  have  been  disregarded. 
2  Cai.,  179.  In  mere  matters  of  practice,  such 
as  giving  or  refusing  time  to  plead,  setting 
aside  defaults,  and  the  like  cases,  subordinate 
tribunals  have  an  absolute  discretion,  in  the 
exercise  of  which  a  court  of  review  will  not 
control  them;  and  if  they  err,  there  is  no  rem- 
edy. Great  inconveniences  may  accrue  in  such 
cases,  it  is  admitted,  but  it  is  better  they  should 
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exist  than  that  questions  of  this  kind  should 
be  brought  up  on  writ  of  error.  Where  there 
is  a  discretion  in  a  subordinate  tribunal,  even 
a  mandamus  will  not  be  allowed.  Skinn.,  290; 
Str.,  881;  2  W.  Bl.,  708.-  Verdicts  have  been 
set  aside  when  courts  improperly  refused  to 
put  off  trials;  5  Cow.,  15;  6  Id.,  577;  but  trials 
have  been  refused  to  be  postponed  where  there 
was  reason  to  believe  that  the  object  was  de- 
lay, and  that  the  testimony  wanted  could  not 
be  material.  3  Burr.,  1513.  In  the  present 
case  there  was  no  necessity  for  a  postpone: 
ment,  the  party  could  have  obtained  sufficient 
proof  on  the  spot  as  to  the  value  of  his  prop- 
erty; and  from  the  nature  and  subject-matter 
of  the  inquiry,  the  witnesses,  on  account  of 
whose  absence  a  postponement  was  asked, 
could  not  be  material,  in  the  proper  sense  of 
the  term.  The  proceedings,  from  their  very 
nature,  required  to  be  prompt  and  summary, 
and  the  discretion  of  the  court  was  properly 
exercised;  but  if  otherwise,  there  was  no  rem- 
edy. The  refusal  of  an  inferior  court  to  put 
off  the  trial  of  a  cause,  is  not  the  subject  of  a 
writ  of  error,  4  Cr.,  237;  nor  can  their  refusal 
to  give  leave  to  amend,  by  adding  pleas,  be 
reviewed  on  writ  of  error.  6  Cr..  206;  see,  also, 
2Dall.,42;  5  *Cr.,  11,  187,  280;  7  Id.,  [*52 
152;  2  Wh.,  306;  19  Johns.,  337.  Judgments 
of  justices  of  the  peace  have  been  reversed  for 
refusals  by  justices  to  put  off  trials,  but  such 
reversals  were  had  under  the  broad  powers 
given  to  the  Supreme  Court  to  render  judg- 
ment according  as  the  very  right  of  the  case 
should  appear. 

The  statute  under  which  the  proceedings 
were  had  contemplated  a  present  proceeding 
at  the  term  when  the  precept  was  returnable, 
and  the  judges  had  no  power  to  postpone;  they 
acted  as  commissioners,  and  not  as  a  court,  7 
Johns.,  541;  there  was  nothing  in  their  acts 
partaking  of  a  judicial  character.  They  had 
not  the  power  to  adjourn  the  proceedings  (8 
Cow.,  13),  and  it  may  be  questioned  whether 
any  benefit  could  accrue  from  a  postponement, 
as  it  is  submitted  whether  in  cases  of  this  kind 
it  is  contemplated  by  the  Legislature  that  wit- 
nesses should  be  examined.  The  statute  is 
silent  on  the  subject,  and  in  practice,  witnesses 
are  not  examined  by  the  Commissioners  of 
Estimate  in  the  City  of  N.  Y.,  nor  by  com- 
missioners under  the  general  Highway  Act. 

The  judgment  should  not  have  been  reversed 
by  the  Supreme  Court,  for  the  cause  that  the 
jury  were  not  attended  by  an  officer  when  they 
viewed  the  premises.  It  does  not  appear  af- 
firmatively that  the  officer  did  not  attend,  and 
the  presumption  is,  from  the  absence  of  an  ob- 
jection at  the  time,  that  the  party  assented.  2 
Wend.,  352.  At  all  events,  there  being  no  com- 
plaint of  abuse  or  improper  practice,  the  judg- 
ment should  not  for  this  cause  have  been  re- 
versed. 1  Cow.,  221 ;  4  Id.,  26;  5  Id..  283. 

In  anticipation  of  the  grounds  which  will  be 
assumed  on  the  other  side:  the  C.  P.  had  no 
right  to  inquire  into  the  regularity  of  the  pro- 
ceedings of  the  Trustees;  if  any  irregularity 
existed,  the  remedy  of  the  party  was  by  certio- 
rari to  the  Trustees,  or  by  action  of  trespass. 
2  Johns.,  190;  4  Cow.,  190.  A  sheriff  is  not 
bound  to  act  personally  in  the  execution  of  a 
process  of  this  kind;  he  may  perform  his  du- 
ties by  deputy  in  all  cases,  unless  specially 
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•commanded  to  act  in  person.  Bac.  Abr.,  tit. 
Sheriff.  The  return  made  in  the  name  of  the 
sheriff  ^that  he  had  summoned  the  jury,  could 
not  be  contradicted.  The  court  can  look  only 
53*]  to  the  panel  returned,  *and  will  not  in- 
quire as  to  the  copy  furnished  the  party;  the 
allegation  on  this  subject  may  be  cause  of  com- 
plaint against  the  sheriff,  but  constitutes  no  er- 
ror in  the  record.  The  substitution  of  one  ju- 
ror for  another  is  immaterial,  12  East,  229,  and 
the  objection  that  the  jurors  were  inhabitants 
of  the  Village  of  Brooklyn  is  without  force,  as 
only  those  whose  property  was  liable  to  be  as- 
sessed were  interested,  and  no  such  objection 
was  urged. 

Mr.  G.Wilson,  for  defendant  in  error.  The 
Act  of  1824,  amending  the  Act  incorporating 
the  Village  of  Brooklyn,  authorizes  the  laying 
out  of  new  streets  only  in  cases  where  the  own- 
ers of  the  lands  through  which  such  streets  are 
to  run  consent  to  the  proceeding.  Laws  of 
1824,  p.  224,  sec.  5.  The  consent  of  Patchen 
not  having  been  obtained,  there  was  a  total 
want  of  jurisdiction,  which  may  be  objected 
in  any  stage  of  the  proceedings,  5  Mod.,  149; 
S.  C.  2  Salk.,  492;  9  Cow.,  227:  and  the  error 
may  be  corrected  by  writ  of  error.  2  Cro.,  96; 
2  Cowp.,  296.  There  being  a  house  on  the  lands 
taken  for  the  street,  and  Patchen  not  having 
consented  to  the  laying  out  of  the  street,  but 
on  the  contrary,  throughout  the  whole  proceed- 
ings, having  objected  to  it, the  Trustees  had  no 
authority  to  appropriate  the  lands  to  a  street. 
4  Cow.,  190.  The  C.  P.  had  no  jurisdiction, 
unless  the  statute  was  strictlv  complied  with. 
Comb.,  462;  9  Cow.,  227.  The  Trustees  had 
no  right  to  apply  for  a  precept,  but  upon  the 
application  of  a  majority  of  the  persons  own- 
ing property  intended  to  be  benefited  by  the 
laying  out  of  the  street,  and  Patchen  should 
have  had  notice  of  such  application,  so  that  he 
might  have  seen  that  it  was  in  conformity  to 
the  statute.  Where  a  special  duty  is  assigned 
to  the  sheriff,  he  should  perform  it  in  person, 
and  not  by  deputy;  in  cases  of  partition, waste 
and  view,  he  is  required  to  attend  personally; 

1  Fitzh.  N.  B.,  61  r,  55  c;   6  Co.,  12;  Y.  B., 
€7  a  ;  5  Com.  Dig.,  tit.  Retorn;  10  Johns.,  107; 

2  Id.,  194;  and  if  so,  he  ought  to  have  dis- 
charged in  person  the  duty  enjoined  upon  him 
in  this  case.     But  if  the  duty  could  be  per- 
formed by  deputy,  the  panel  could  not  be  al- 
tered after  a  copy  had  been  furnished  to  the 
party  interested  in  the  proceeding,  who  was 
entitled  to  such  copy,  to  enable  him  to  see 
54*]  *whether  cause  of  challenge  existed  to 
any  one  of  the  array.     If  the  panel  could  be 
altered  after  furnishing  such  copy,  all  benefit 
arising  from  being  furnished  with  it  was  lost. 
The  case  in  12  East  is  overruled  in  5  Barn.  & 
C.,  254,  and  2  Marsh.,  154.     Again,  the  jury 
were  not  impaneled  in  due  season;  three  days 
before  the  return  of  the  precept,  the  panel  was 
not  complete.     The  5th  section  of  the  Act 
should  be  construed  as  reqviiring  the  sheriff  to 
impanel  and  return  a  jury  14  days  before  the 
return  of  the  precept,  because  at  the  same  time 
it  is  made  his  duty  to  summon  the  owner.  This 
must  be  the  construction  of  the  Act,  or  one 
day's  notice  to  the  party  may  be  sufficient,  if 
the  construction  is  correct  that  the  14  days  re- 
late only  to  the  time  between  the  te»ie  and  re- 
turn of  the  precept.     The  C.  P.  erred  in  rela 
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tion  to  the  view  of  the  premises,  which  should 
have  been  had  by  the  whole  panel,  and  not  by 
such  of  the  jurors  only  as  chose  to  have  a  view; 
and  it  should  have  been  had  under  the  charge  of 
the  sheriff.  How  could  the  jury  discreetly  ex- 
ercise their  duty?  What  assurance  was  there 
that  the  right  premises  would  be  viewed?  Be- 
sides, whether  there  shall  be  a  view  or  not  is 
confided  to  the  discretion  of  the  court,  and  not 
of  the  jury.  As  to  the  practice  in  relation  to 
a  view,  the  counsel  referred  tol  Sell.  Pr.,  440. 
A  justice's  judgment  is  reversed  when  it  does 
not  affirmatively  appear  that  the  jury  were  at- 
tended by  a  constable:  and  it  not  appearing  in 
this  case  that  the  jury  were  attended  by  the 
sheriff,  the  presumption  that  he  did  attend  will 
not  be  indulged. 

The  motion  for  a  postponement  should  have 
been  granted.  To  grant  or  refuse  such  appli- 
cation, it  is  conceded,  is  a  matter  of  discretion, 
but  it  is  a  legal,  and  not  an  arbitrary  discre- 
tion; and  where  the  usage  of  courts  is  uniform 
in  a  given  case,  such  usage  ripens  into  a  right, 
and  it  is  no  longer  matter  of  discretion.  5 
Wend.,  114.  The  practice  of  courts  to  put 
off  the  trial  of  a  cause  for  the  want  of  a  ma- 
terial witness,  where  a  party  requiring  his 
attendance  has  used  due  diligence  to  obtain 
his  attendance,  is  uniform ;  and  where  such 
application  has  been  refused,  and  a  verdict 
rendered  against  a  party  asking  for  a  postpone- 
ment, the  verdict  has  been  set  aside.  1  Dowl. 

6  Ry.,  159;  4  Id.,  785,  830;  2  Id.,  4SO;  5  Cow., 
15;  6  Id..  577.     It  *is  admitted,  on  the  [*55 
other  side,  where  in  justices'  courts  an  ad- 
journment has  been  improperly  refused,  the 
judgments  have  been  reversed  for  error.  Why 
not  extend  the  same  principle  to  all  subordi- 
nate tribunals, whose  proceedings  are  subject  to 
review  in  the  Supreme  Court? 

The  counsel  protested  against  the  doctrine  of 

7  Johns.,  541,  that  the  court  before  whom  the 
proceedings  were  had  should   be  considered 
only  as  commissioners,    and  not  as  a  court. 
Where  jurisdiction  in  any  matter  is  given  to  a 
court,  it  has  the  right  to  exercise  all  the  attri- 
butes of  a  court — may  subpoena  witnesses,  and 
exercise  all  other  functions  appertaining  to  a 
court  and  ordinarily  exercised  for  the  advance- 
ment of  justice.     The  objection  that  the  ques- 
tion of  the  refusal  of  the  C.  P.  to  postpone  the 
hearing  was  not  the  subject  of  review  on  error 
in  the  Supreme  Court,  cannot  be  raised  in  this 
court,  as  no  such  objection  was-  taken  in  that 
court. 

Mr.  B.  F.  Butler,  in  reply.  The  certiorari 
was  directed  to  the  Judges  of  the  C.  P.  of 
Kings,  and  not  to  the  Trustees  of  the  Village, 
or  to  the  officer  who  issued  the  precept  by  vir- 
tue of  which  the  jury  were  summoned.  Noth- 
ing, therefore,  is  properly  before  the  court  but 
what  was  before  the  C.  P.  or  done  by  them. 
If  error  intervened  in  the  proceedings  of  the 
Trustees,  the  certiorari  should  have  been  di- 
rected to  them,  or  if  the  judge  erred  in  the  is- 
suing of  the  precept,  he  should  have  been 
called  upon  by  like  writ.  5  Wend.,  530.  The 
requisition  made  by  the  Trustees  is  in  the  form 
prescribed  by  the  statute,  and  besides,  sets 
forth  the  whole  proceedings;  if  error  appears 
in  these  proceedings,  the  party  may  avail  him- 
self of  it,  but  none  appears,  and  none  will  be 
intended.  Notice  to  Patchen  of  the  application 
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to  the  Trustees  was  not  necessary;  the  proceed- 
ing is  unknown  to  the  common  law,  and  the 
statute  does  not  require  notice,  and  from  the 
fact  that  notice  of  the  impaneling  of  the  jury 
is  required  by  the  statute  to  be  given,  and  not 
of  the  application,  the  fair  intendment  is  that 
no  other  notice  than  that  directed  by  statute 
was  necessary. 

Could  a  new  street  be*  laid  out  without  the 
consent  of  the  owner,  through  whose  lands  it 
was  to  run?  It  is  submitted  that  the  Legis- 
lature could  not  have  intended  a  distinction  be- 
56*]  tween  *the  laying  out  of  a  new  street  and 
the  widening  or  altering  of  an  old  street;  the 
rights  of  individuals  might  be  as  materially  af- 
fected in  the  one  case  as  in  the  other,  and  the 
power  to  the  Trustees  was  equally  necessary 
in  both  cases.  The  language  of  the  Act  is  not 
very  distinct;  the  Trustees  are  empowered  to 
lay  out  new  streets,  if  the  owners  of  lands 
through  which  such  streets  are  to  run  will,  on 
reasonable  recompense,  consent  to  the  same;  if 
the  consent  of  the  owner  is  absolutely  necessa- 
ry, why  should  the  words  "  reasonable  recom- 
pense" have  been  used?  If  the  owner  refuses 
to  treat  as  to  the  recompense  to  be  made  to 
him,  a  jury  are  to  inquire  and  assess  the  re- 
compense; why  should  this  provision  have  been 
inserted,  if  the  consent  of  the  owner  was  indis- 
pensable? But  be  the  construction  what  it 
may,  the  question  is  not  properly  before  this 
court;  the  Trustees  were  not  bound  to  show 
consent  in'this  requisition  for  a  precept,  and 
the  objection  was  not  urged  in  the  C  P. ;  if  con- 
sent was  necessary,  this  court  will  presume  it. 

The  act  of  the  judge  in  issuing  the  precept 
is  unexceptionable.  The  October  Term  was 
adjourned,  and  a  new  precept  issued  reciting 
the  former  proceedings.  The  judges  of  the 
C.  P.,  acting  as  commissioners,  could  not 
award  a  diutringas,  and  a  new  precept  issued 
of  necessity  on  the  first  requisition,  and  no  in- 
jury is  pretended  from  the  summoning  of  a 
second  jury.  When  the  second  process  was 
returned,  Patchen  objected  to  the  panel,  which 
may  be  considered  as  a  challenge  to  the  array. 
Was  there  any  cause  for  challenge?  There  was 
no  panel  until  the  return,  and  what  was  done 
previously  is  immaterial,  unless  done  fraudu- 
lently. The  fact  of  the  jury  coming  from 
Brooklyn  was  no  cause  of  error,  unless  it  had 
been  shown  that  the  jurors  were  interested. 
Nor  is  it  an  objection  that  the  jury  were  sum- 
moned by  a  deputy  ;  sheriffs  having  the  power 
expressly  given  to  appoint  deputies,  all  acts 
which  a  sheriff  can  do  may  be  performed  by 
deputy — the  ancient  usage  of  sheriffs  doing 
certain  acts  in  person  is  not  applicable  here. 
The  circumstance  of  there  being  a  house  on 
the  premises,  did  not  invalidate  the  proceed- 
ings. In  4  Cow.,  190,  it  was  held  that  build- 
ings must  be  considered  as  included  within  the 
exception  of  the  general  highway  Act  restrict- 
57*]  ing  the  *powers  of  commissioners  in  lay- 
ing out  roads,  but  in  the  Act  under  which  the 
proceedings  in  this  case  were  had  there  is  no 
such  restriction. 

The  principal  question,  however,  in  this  case 
is,  had  the  Supreme  Court  the  power  on  cer- 
tiorari  to  review  the  refusal  of  the  C.  P.  to 
postpone  the  proceedings  ;  and  if  so,  did  the 
C.  P.  decide  correctly?  The  affidavit  on  which 
the  motion  to  postpone  was  made  was  defect- 
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ive  in  omitting  to  state  that  the  attendance  of 
the  witnesses  could  be  procured  at  the  next 
term  ;  and  besides,  the  witnesses  could»not  be 
material,  from  the  very  nature  and  subject 
matter  of  the  inquiry  to  be  passed  upon  by  the 
jury.  There  is  not  and  cannot  be  any  fixed 
rule  as  to  the  postponement  of  a  trial — each 
case  necessarily  must  depend  upon  its  own  cir- 
cumstances, and  the  question  must  be  left  to 
the  sound  legal  discretion  of  the  tribunal  be- 
fore which  the  proceedings  are  had.  The  Su- 
preme Court  have  reviewed  the  decisions  of 
circuit  judges,  and  of  referees  in  causes  de- 
pending in  that  court,  and  corrected  what  were 
deemed  erroneous  exercises  of  discretion,  but 
never  until  now  have  they  reviewed  the  decis- 
ions of  inferior  tribunals  upon  such  questions. 
The  case  in  5  Wend.,  127,  contains  a  full  and 
explicit  view  of  the  doctrine  upon  this  subject, 
and  establishes  the  principle  that  the  decisions 
of  inferior  tribunals  upon  questions  resting 
properly  in  discretion,  will  not  be  reviewed, 
and  that  only  where  such  courts  have  no  dis- 
cretion, will  the  Supreme  Court  control  them; 
and  at  all  events,  that  the  Supreme  Court  will 
not  interfere  but  in  extreme  cases.  This  ground 
may  be  urged  here,  although  not  taken  in  the 
Supreme  Court,  for  it  arises  on  the  record.  But 
if  the  decision  of  the  C.  P.  could  properly  be 
reviewed,  it  was  correctly  made.  The  C.  P. 
acted  as  commissioners  and  not  as  a  court ; 
they  could  not  compel  the  attendance  of  wit- 
nesses, 1  Johns.  C.,  179  ;  8  Cow.,  18  ;  and  why 
postpone  proceedings  which  do  not  contem- 
plate the  calling  of  witnesses.  A  proceeding 
of  this  kind  is  like  the  proceeding  by  writ  ad 
quoddamnum,  which  is  in  the  nature  of  an  in- 
quisition. As  to  the  view,  the  objection  that 
the  sheriff  did  not  attend,  is  no  cause  for  re- 
versing the  judgment  of  the  C.  P.;  the  prem- 
ises were  described  in  the  precept,  and  in  the 
*oath  administered  to  the  jurors  ;  con-  [*58 
sequently,  there  was  no  need  of  showers  to  be 
appointed. 
The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  statute,  under 
which  the  proceedings  in  this  case  were  had, 
is  so  obscurely  drawn  that  it  is  somewhat  diffi- 
cult to  decide  what  powers  were  intended  to- 
be  given  to  the  Trustees  as  to  laying  out  new 
streets,  without  the  consent  of  the  owners  of 
the  land  to  be  taken  for  that  purpose.  I  think, 
however,  that  it  was  not  intended  by  the  5th 
section  of  the  Act  of  Apr.  9,  1824,  to  grant 
such  power  in  cases  not  coming  within  the 
provisions  of  the  general  statute. relative  to  the 
laying  out  public  highways.  For  the  purpose 
of  understanding  the  provisions  of  this  section, 
it  is  proper,  to  refer  to  the  Act  incorporating 
the  Village,  of  which  the  Act  of  1824  was  an 
amendment.  The  Act  of  Apr.  12,  1816,  gave 
to  the  Trustees  within  the  limits  of  the  Village 
all  the  powers  of  Commissioners  of  Highways. 
They,  therefore,  had  a  right  to  lay  out  a  street 
or  highway  in  any  part  of  the  Village,  pro- 
vided it  was  done  with  the  consent  of  the  own- 
er of  the  land  over  which  it  was  laid.  They 
had  also  the  right  to  lay  out  such  public  street 
or  highway  without  hie  consent,  where  there- 
were  no  houses,  orchards,  gardens,  etc.,  to  ob- 
struct the  exercise  of  those  general  powers  ; 
but  there  was  a  still  further  provision  in  the 
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Act  of  1818,  which  it  is  proper  to  refer  to.  By 
the  18th  section  of  that  Act,  Laws  of  1816,  p. 
95,  the  Trustees  were  authorized  to  enter  upon 
any  lands  in  the  Village  which  they  might 
deem  necessary  to  be  surveyed,  used  and  con- 
verted to  laying  out,  opening  and  forming  any 
street  or  highway,  and  it  was  made  their  duty 
as  soon  as  it  could  conveniently  be  done,  to 
cause  a  survey  and  map  of  the  Village  to  be 
made,  exhibiting  the  streets,  roads  and  alleys 
to  be  permanently  laid  out,  and  accompanied 
by  such  remarks  as  the  -nature  of  the  subject 
might  require  and  admit ;  which  map  was  to 
be  signed  by  the  president  of  the  Village,  and 
deposited  with  the  clerk  for  inspection,  so  that 
no  resident  could  plead  ignorance  of  the  per- 
manent plan  to  be  adopted  for  opening,  laying 
out,  leveling  and  regulating  the  streets  of  the 
Village.  The  5th  section  of  the  Amendatory 
59*]  Act,  Laws  of  1824,  p.  *225,  authorizes 
the  Trustees,  on  an  application  in  writing  of  a 
majority  of  the  persons  owning  the  property 
to  be  benefited  by  the  improvement,  or  which 
is  to  be  assessed  for  the  expense  thereof,  to 
widen  and  alter  all  streets  and  highways  al- 
ready laid  out  to  such  breadth,  not  exceeding 
60  feet,  as  they  may  judge  fit ;  and  to  lay  out 
and  make  such  other  roads  and  streets  as  they 
shall  think  necessary,  if  the  owners  of  the 
lands,  through  which  such  new  roads  and 
streets  are  to  run,  will,  on  reasonable  recom- 
pense, consent  to  the  same.  The  statute  then 
provides  for  the  assessment  of  the  damages  in 
either  case,  if  the  Trustees  cannot  agree  upon 
the  amount  with  the  owners  or  proprietors  of 
the  land.  Two  distinct  cases  appear  to  have 
been  intended  to  be  provided  for  by  this  last 
Acl — the  one,  the  widening  and  altering  of  the 
streets  and  highways  which  had  been  already 
laid  out  and  marked  upon  the  map  or  perma- 
nent plan  of  the  Village,  according  to  the  Act 
of  1816  ;  the  other,  to  provide  for  the  laying 
out  of  new  streets,  not  already  opened  or  laid 
out.  As  to  the  first,  the  only  restriction  im 
posed  upon  the  Trustees  appears  to  be  that  the 
streets  should  not  be  extended  beyond  the 
width  of  60  feet,  and  that  they  should  not  be 
widened,  except  upon  the  written  application 
of  a  majority  of  the  persons  whose  property 
was  to  be  assessed  to  pay  the  expense  of  the 
improvement.  But  in  the  last  case,  when  new 
streets  were  to  be  opened,  not  already  laid  out 
and  marked  upon  the  map  or  permanent  plan 
of  the  Village,  the  Legislature  seem  to  have  in- 
tended to  impose  a  still  further  limitation  upon 
the  powers  of  the  Trustees,  viz.:  that  they 
should  Lave  no  right  to  alter  the  original  plan 
in  this  respect,  unless  the  owner  of  the  prop- 
erty taken  for  the  new  street  was  willing  to  re- 
linquish it  for  that  purpose,  on  receiving  a 
reasonable  recompense  therefor.  In  either  case, 
it  was  necessary  that  the  value  of  the  property 
taken  should  be  assessed  in  some  way,  if  the 
Trustees  could  not  agree  with  the  owner  as  to 
the  amount  of  the  recompense  to  be  received 
therefor,  because  the  amount  of  such  damage 
or  recompense  was  to  be  assessed  upon  the 
property  which  was  benefited  by  the  improve- 
ment. It  was  in  this  respect  like  the  ordinary 
case  of  laying  out  a  highway  through  improved 
land.  The  commissioners  cannot  lay  out  the 
road  through  an  orchard  or  garden  of  four 
<JO*]  years  standing,  *without  the  consent  of 
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the  owner  ;  but  if  the  owner  consents  to  the 
laying  out  such  road  upon  receiving  a  reason- 
able compensation  for  the  damage  sustained, 
the  commissioners  may  lay  out  and  establish 
the  same  as  a  public  highway  at  the  expense 
of  the  town,  and  in  that  case  the  damages  of 
the  owner  of  the  orchard  or  garden  are  to  be 
agreed  upon  by  him  and  the  commissioners,  or 
assessed  by  a  jury,  as  in  ordinary  cases  where 
the  consent  of  the  owner  was  not  required.  2 
R.  L.  of  1813,  275  ;  1  R.  S.,  514,  515.  As  there 
was  a  house  upon  the  premises,  the  Trustees 
had  no  right  to  take  the  property  for  a  street, 
by  virtue  of  their  general  powers  as  Commis- 
sioners of  Highways,  and  as  the  land  was  taken 
for  a  new  street,  the  consent  of  the  owner  was 
necessary,  according  to  the  construction  which 
I  put  upon  the  Act  of  1824. 

Neither  the  judge  to  whom  application  was 
made  for  the  precept,  nor  the  Court  of  C.  P., 
before  whom  the  assessment  of  damages  was 
to  take  place,  had  authority  to  inquire  into  the 
regularity  of  the  proceedings  by  the  Trustees. 
If  their  acts  were  void,  the  remedy  of  Patch- 
en  was  to  prosecute  for  the  trespass,  or  to  ap- 
ply for  an  injunction,  to  restrain  them  from 
pulling  down  his  house,  etc. ;  and  if  they  were 
voidable  merely,  they  should  have  been  cor- 
rected upon  a  certiorari,  directed  to  the  Trust- 
ees. But  when  the  Trustees  applied  to  the  judge 
for  a  precept,  and  to  the  court  to  have  the  dam- 
ages assessed,  they  should,  upon  the  face  of 
their  requisition,  have  stated  sufficient  to  show 
that  they  had  authority  to  lay  out  the  street, 
and  to  apply  for  an  assessment  of  damages — 
they  should  have  stated  that  the  new  street  had 
been  laid  out,  with  the  consent  of  the  owner 
of  the  house  and  lot  over  which  the  same  was 
laid.  In  all  other  respects,  I  think  the  requi- 
sition was  sufficient  to  give  jurisdiction  to  the 
Court  of  C.  P.  to  assess  the  damages. 

The  question  as  to  the  right  of  the  Trustees 
to  lay  out  a  new  street  not  surveyed  and  desig- 
nated on  the  original  plan  of  the  Village,  does 
not  appear  to  have  been  presented  to  the  Su- 
preme Court  in  this  light.  The  opinion  of  the 
Chief  Justice,  therefore,  only  relates  to  the  tak- 
ing of  lands  on  which  buildings  are  erected  for 
the  purpose  of  widening  the  streets.  In  this 
respect  the  decision  of  the  Supreme  Court  is, 
unquestionably,  correct.  Wherever  *the  [*61 
Trustees  were  authorized  to  take  lands,  under 
the  Act  of  1824,  and  not  by  virtue  of  their  gen- 
eral authority  as  Commissioners  of  Highways- 
under  the  previous  Act,  they  had  a  right  to 
take  orchards,  gardens  and  buildings,  as  well 
as  the  land.  The  conclusion  to  which  I  have 
arrived  on  the  defendant's  first  point,  would  be 
sufficient  to  justify  my  vote  for  the  affirmance 
of  the  judgment  of  the  Supreme  Court.  But 
as  other  members  may  not  have  taken  the 
same  view  of  this  question,  I  will  proceed  to 
examine  some  other  objections  which  were 
made  to  the  regularity  of  the  proceedings  be- 
fore the  C.  P. 

The  objections  that  the  jury  came  from  the 
Village  of  Brooklyn,  and  that  they  were  im- 
paneled and  summoned  by  a  deputy-sheriff, 
and  not  by  the  sheriff  in  person,  I  think  are 
untenable.  The  owners  of  the  adjacent  prop- 
erty, and  not  the  inhabitants  of  the  Village 
generally,  were  to  be  assessed  for  the  amount 
of  damages  sustained  by  the  taking  of  the  land 
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which  was  required  for  the  street.     Other  per- 
sons, although  residing  in  the  Village,  had  no 
more  interest  in  this  question  than  the  inhab- 
itants of  the  county  at  large.   There  is  nothing 
in  the  statute  which  confines  the  exercise  of 
the  power  of  selecting  the  jury  to  the  sheriff 
personally.     As  a  general  principle  he  may  ex- 
ecute any  ministerial  power  by  deputy.     As 
the  jury  was  to  be  selected  by  the  officer,  at 
his  own  discretion,  and  not,  as  in  ordinary 
cases,  by  a  ballot  from  the  body  of  the  free- 
holders, there  might  have  been  a  suspicion  of 
unfairness,  if,  as  alleged,  the  precept  was  put 
into  the  hands  of  a  deputy  who  was  brother  to 
the  attorney  who  instituted  these  proceedings; 
but  that  of  itself  formed  no  sufficient  ground 
for  setting  aside  the  panel.  There  is,  however, 
a  fact  connected  with  the  impaneling  of  this 
jury  which  deserves  more  serious  considera- 
tion. Although  the  law  has  given  to  the  sheriff 
or  his  deputy  the  power  of  selecting  the  jurors 
in  the  first  instance,  when  that  selection  has 
once  been  made,  and  the  jurors  have  been  reg- 
ularly summoned  to  attend  the  court,  he  has  no 
authority  to  change  them  and  to  substitute  oth- 
ers in  their  places.     This  would  lead  to  tam- 
pering with  officers,  and  to  alterations  in  the 
panel  of  jurors  after  their  opinions  had  been 
ascertained  ;  and  might  produce  serious  injury 
62*]  to  the  rights  of  parties.  After  *the  sher- 
ilf  had  selected  and  summoned  the  jurors,  his 
powers  on  that  subject  were  spent ;  and  if  he 
afterwards  discharged  those  who  had   been 
regularly  summoned,  and  substituted  others  in 
their  places,  either  party  had  a  right  to  object 
to  the  regularity  of  the  proceeding.  The  coun- 
sel for  the  defendant  in  error  objected  to  the 
panel  of  jurors  as  returned  by  the  sheriff  ;  in 
support  of  this  objection,  he  read  an  affidavit 
showing  that  on  Saturday  evening  previous  to 
the  court,    the  deputy-sheriff  furnished  him 
with  a  panel  of  the  jurors,  and  informed  him 
that  only  one  of  them,  Mr.   Leavitt,  remained 
to  be  notified  or  summoned.     And  it  appeared 
from  the  panel  returned  by  the  sheriff  that  the 
names  of  two  of  those  persons,  John  Moore  and 
Alexander  Birbeck,  had  been  left  out ;  and 
that  David  Kimberly  and  John  Dezendorf  had 
been  substituted  in  their  places.     This  was, 
prima  facie,  sufficient  to  show  improper  con- 
duct, or  an  irregularity  in  impaneling  the  jury; 
and  as  it  was  not  attempted  to  be  explained,  I 
think  the  array  should  have  been  quashed  or 
set  aside,  at  least  as  to  these  two  jurors.     I 
know  such  things  have  frequently  been  done 
by  constables  and  other  officers,  authorized  to 
select  and  impanel  jurors.     But  when  such  ir- 
regularities are  brought  distinctly  to  the  notice 
of  a  court,  in  passing  upon  a  case  it  is  their 
duty  to  declare  the  law,  and  to  correct  the  pro 
ceeding.     This  principle  does  not  prevent  the 
officer,  when  about  to  summon  a  juror,  from 
ascertaining  whether  there  is  anything  in  the 
situation  of  his  family  or  of  his  health  or  busi- 
ness which  would  render  it  extremely  incon- 
venient for  him  to  attend  at  the  time  and  place 
appointed.     In  such  a  cane,  the  officer  may,  in 
his  discretion,  refrain  from  summoning  such 
person,  and  may  select  some  other  ;  but  when 
he  has  discharged  his  duty  by  actually  select- 
ing and  summoning  the  individual  as  one  of 
the  panel,  the  parties  to  the  suit  have  a  right 
to  the  services  of  that  person  as  juror,  unless 
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he  has  a  reasonable  excuse  for  not  serving,  to 
be  judged  of  by  the  court  before  whom  he  is 
summoned  to  attend.  The  objection  that  one 
of  the  jurors  appeared  for  another  person  who 
had  actually  been  summoned  was  also  made  in 
time.  Dovers  v.  Hobson,  1  Marsh.,  154. 

I  agree  with  the  Supreme  Court  that  the 
Court  of  C.  P.  had  authority  to  adjourn  the 
hearing  of  the  cause.  If  *they  had  no  [*63 
such  power,  the  whole  proceeding  before  them 
at  the  time  when  the  judgment  was  rendered 
appears  to  have  been  irregular  ;  because  it  was 
a  mere  continuation  of  the  proceeding  com- 
menced at  the  previous  term  of  the  court.  No 
new  requisition  was  made  upon  the  judge;  he 
issued  a  new  precept,  reciting  the  old  one, 
with  a  continuation  of  the  proceedings  by  a 
vice  comes  non  misit  breve,  in  the  usual  form 
adopted  in  courts  of  record.  This  is  a  special- 
ly delegated  power  to  the  Court  of  C.  P. ,  as 
such  court,  and  not  to  the  judges  as  an  ex  of- 
ficio  duty  ;  and  when  such  a  power  is  commit- 
ted to  a  court,  all  the  ordinary  powers  of  such 
court,  so  far  as  they  are  applicable  to  the  dis 
charge  of  the  particular  duty,  may  be  exer- 
cised as  in  ordinary  cases.  The  court  may 
compel  the  sheriff  to  return  the  precept ;  may 
impose  fines  upon  the  jurors  for  not  attending; 
may  issue  process  to  compel  the  attendance  of 
witnesses  ;  may  award  a  tales,  swear  witnesses 
and  compel  them  to  testify;  may  appoint  triors 
on  a  challenge  of  a  juror  ;  and  may  adjourn 
the  hearing  of  the  cause,  upon  sufficient  cause 
shown.  Thus  in  England,  the  jurisdiction  of 
the  Lord  Chancellor  in  bankruptcy  is  a  special- 
ly delegated  jurisdiction,  committed  to  him  as 
the  keeper  of  the  great  seal;  but  in  the  partic- 
ular cases  in  which  this  jurisdiction  is  exer- 
cised, all  the  powers  of  his  court  become  ap- 
plicable to  the  discharge  of  his  duty — he  is- 
sues injunctions  and  attachments  to  compel  the 
performance  of  his  orders  ;  makes  references 
to  masters  to  inquire  as  to  facts  ;  awards  is- 
sues, etc.  See  Ex  parte  Cowan,  3  Barn.  &  Aid., 
123.  But  no  appeal  lies  from  his  decisions  in 
bankruptcy,  because  no  law  has  been  passed 
authorizing  an  appeal  in  such  cases.  So  in  the 
street  causes  in  the  City  of  N.  Y.,  a  specially 
delegated  jurisdiction  is  committed  to  tht  Su- 
preme Court,  but  I  believe  it  has  never  been 
contended  that  the  court  was  bound  to  deter- 
mine cases  of  that  kind  at  the  first  term,  and 
that  it  had  not  the  power  of  deciding  them  at 
any  subsequent  term  of  the  court. 

It  is  said,  however,  in  this  case,  that  no  wit- 
nesses were  necessary  ;  and  that  as  the  ad- 
journing of  the  hearing  rested  in  the  discretion 
of  the  court,  its  decision  in  reference  to  such 
adjournment  could  not  be  reviewed  by  a  higher 
tribunal.  Although  the  judges  in  their  return 
say  they  refused  the  application  *for  a  [*64 
new  trial,  in  the  exercise  of  their  discretion,  I 
think  it  is  evident  they  mistook  the  meaning 
of  the  term;  for  they  admit  they  declined  hear- 
ing the  affidavits  of  the  absence  and  material- 
ity of  the  witnesses,  on  the  part  of  Patchen  ; 
and,  undoubtedly,  came  to  the  conclusion  that 
they  had  BO  power  to  adjourn  the  trial  and, 
therefore,  refused  to  hear  any  statement  of  the 
facts,  and  ordered  the  trial  to  proceed  ;  this 
they  mistook  for  the  exercise  of  a  discretion  on 
the  subject.  There  is  no  reason  to  suppose 
that  the  court  did  any  intentional  wrong  to  the 

WEND.  8 


1831 


PBBSIDENT,  ETC.,  OP  BROOKLYN  v.  PATCHEK. 


64 


defendant  in  error,  but  the  judges  have  mis- 
taken the  law.  An  improper  exercise  of  dis- 
cretion, as  in  refusing  a  new  trial,  or  the  post- 
ponement of  a  cause,  in  a  common  law  court, 
is  not  a  ground  for  a  writ  of  error  ;  but  where 
palpable  injustice  has  been  done,  by  an  inferi- 
or jurisdiction  in  the  exercise  of  a  discretion- 
ary power,  in  opposition  to  the  settled  princi- 
ples of  law  and  equity,  their  proceedings  may 
be  corrected,  either  by  certiorari  or  by  manda- 
mus. Thus  when  the  proceedings  before  jus- 
tices of  the  peace  were  reviewed  on  certiorari 
in  the  Supreme  Court,  one  of  the  ordinary 
grounds  for  reversing  the  judgment  of  the  jus- 
tice was,  that  he  had  in  the  exercise  of  his  dis- 
cretion refused  an  adjournment, when  he  ought 
to  have  granted  it,  had  his  discretion  been 
soundly  and  judiciously  exercised.  Rose  v. 
Stuyveitant,  8  Johns.,  426  ;  Beekman  v.  Wright, 
11  Id.,  442.  The  application  to  put  off  the 
the  trial  and  the  affidavits,  and  offer  upon 
which  it  was  founded,  were  a  part  of  the  pro- 
ceedings in  the  cause  which  it  was  the  duty  of 
the  judges  to  return  on  the  certiorari;  and  if 
they  had  left  out  this  part  they  probably  would 
have  been  liable  for  a  false  return.  It  was  im- 
possible for  the  jury  to  assess  the  damages  with- 
out evidence  ;  suppose  a  juror  from  Flatbush 
had  been  shown  this  lot  in  Brooklyn  and  asked 
to  fix  the  value  thereof,  could  he,  without  ob- 
taining information  of  others,  have  told  wheth- 
er the  premises  were  worth  $1,000  or  $10,000. 
I  think  the  trial  should  have  been  postponed, 
long  enough  at  the  least  to  have  enabled  the 
defendant  to  produce  the  witnesses  he  had  sub- 
poenaed,or  to  look  up  others  who  were  well  ac- 
quainted with  the  actual  value  of  the  property 
in  question. 

65*]  *There  does  not  appear  to  have  been 
a  formal  demand  by  either  party  for  a  view. 
The  permission  to  the  jurors  to  look  at  the 
premises  was  not  objected  to,  and  it  was  cal- 
culated to  enable  them  better  to  understand  the 
testimony,  as  to  location  and  value.  If  either 
party  had  demanded  a  view,  and  it  had  been 
granted,  showers  should  have  been  appointed 
and  sworn  to  show  the  premises  to  the  jury, 
under  the  direction  of  the  sheriff. 

Without  taking  the  trouble  to  examine  all 
the  other  points  made  in  this  case,  I  am  satis- 
fied there  was  sufficient  shown  by  the  return 
to  the  certiorari  to  make  it  the  duty  of  the  Su- 
preme Court  to  quash  the  proceedings  before 
the  C.P. ,  and  that  judgment  in  this  case  should 
be  affirmed. 

By  Mr.  Senator  Allen.  By  the  5th  section 
of  the  Act  of  the  Legislature  amending  the  Act 
to  Incorporate  and  Vest  Certain  Powers  in  the 
Freeholders  and  Inhabitants  of  the  Village  of 
Brooklyn,  in  the  County  of  Kings,  passed  Apr. 
9,  1824,  the  Trustees  of  the  Village  are  author- 
ized to  widen  and  alter  all  public  roads,  streets 
and  highways  already  laid  out,  and  also  to  lay 
out  such  other  roads  and  streets  as  they  shall 
think  necessary  ;  and  if,  in  laying  out  any  such 
road  or  street  the  Trustees  shall  require  the 
land  of  any  person  for  the  purpose,  they  are 
required  by  the  Act  to  observe  the  following 
preliminary  measures  :  1.  Before  any  proceed- 
ings can  be  had,  there  must  be  an  application 
to  the  Trustees,  in  writing,  by  a  majority  of 
the  persons  owning  the  property  intended  to 
be  benefited,  or  whose  property  shall  be  as- 
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sessed  for  the  payment  of  the  expenses  attend- 
ing the  same.  2.  The  Trustees  must  give  no- 
tice of  such  application,  to  the  owner  of  the 
property  intended  to  be  taken.  3.  To  the  end 
that  reasonable  satisfaction  shall  be  made  for 
the  land,  they  may  treat  and  agree  with  the 
owner  for  the  compensation  to  be  made  him. 

4.  If  such  owner  shall  refuse  to  treat,  then  it 
is  made  lawful  for  the  first  judge,  or  any  other 
judge  of  the  Court  of  C.  P.,  on  the  requisition 
of  the  Trustees,  to  issue  a  precept  directed  to 
the  sheriff,  commanding  him  to  impanel  and 
return  a  jury  at  the  next  term  of  the  court.who 
are  to  inquire  and  assess  the  damage  and   re- 
compense *due  to  the  owner  of  the  land.  [*66 

5.  The  Trustees  are  required  to  summon  the 
owner  of  the  land,  by  notice  to  be  left  at  his 
most  usual  place  of  abode,  to  appear  before 
such  court.     6.  The  jury  being  sworn  for  the 
purpose,  and  having  viewed  the  premises,  if 
necessary,  shall  assess  such  damage  and  recom- 
pense as  they  shall  judge  fit  to  be  awarded  to 
the  owner  of  (he  land.     The  Act  then  declares 
that  the  verdict  of  such  jury,  and  the  judg- 
ment of  the  court  thereon,  and  the  payment  of 
the  award,  or  tender  and  refusal,  shall  be  bind- 
ing to  all  intents  and  purposes,  and  be  a  full 
authority  to  the  Trustees  to  cause  the  land  to 
be  converted  to  the  purposes  aforesaid. 

It  fully  appears  from  the  record  presented  to 
this  court,  that  each  of  these  requisites  have  been 
complied  with  in  every  respect,  conformable 
to  the  provisions  of  the  Act.  Notwithstand- 
ing this  conformity  in  the  proceedings  with 
the  provisions  of  the  Act,  the  counsel  for  the 
defendant  interposes  the  following  objections: 

1.  That  it  was  the  duty  of  the  Trustees  to 
have  shown  the  judge  that  an  attempt  had 
been  made  to  treat  with  Patchen.     In  the  ap- 
plication of  the  Trustees  to  the  first  judge,  re- 
quiring him  to  issue  a  precept  to  the  sheriff  di- 
recting him  to  impanel  a  jury,  they  represent 
that  Jacob  Patchen  hath  refused  to  treat  or 
agree  with  them  for  the  said  premises,  for  a  rea- 
sonable satisfaction.  This  was  all  the  judge  had 
a  right  to  require  of  the  Trustees,  and  is  a  full 
compliance  with  the  provisions  of  the  statute. 

2.  That  the  whole  matter  before  the  Trust- 
ees ought  to  have  been  returned  to  the  judge 
before  he  issued  the  precept.     The  provisions 
of  the  Act  do  not  require  such  return,  and  the 
judge  had  no  authority  by  the  statute  to  pass 
upon  the  proceedings  of  the  Trustees. 

3.  That  the  defendant  had  no  notice  of  the 
proceedings  before  the  Trustees,  which  ought 
to  have  been  given  him.  There  is  nothing  in  the 
law,  under  which  the  Trustees  and  court  acted, 
requiring  such  notice  ;  theonly  notice  directed 
is,  that  the  Trustees  have  determined  to  take 
the  property,  for  the  purposes  of  a  street ;  and 
the  Trustees  aver  that  such  notice  was  given 
to  Patchen.     When  the  duties  en  joined  by  the 
statute,  therefore,  are  performed,  it  is  neither 
just  or  proper  to  require  more. 

4.  That  the  jury  was  impaneled  by  a  deputy, 
and  not  by  the  sheriff  in  person.  The  statute  re- 
quires  that  the  sheriff  shall  impanel  and  return 
a*jury,  not  that  he  shall  summon  them  in  [*67 
person.  And  the 5th  section  of  the  Act  Concern- 
ing Sheriffs,  1  R.  L.,  421,  authorizes  the  sheriff 
to  appoint  such  and  so  many  deputies  as  he  may 
think  proper  ;  and  no  person  who  may  be  ap- 
pointed by  any  sheriff  to  do  a  particular  act 
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only,  shall  be  required  to  take  the  oath  required 
to  be  taken  by  the  deputy-sheriff.  In  Tillotson 
v.  Cheeiham,  2  Johns.,  63,  it  was  held  that  the 
deputy -sheriff  may  execute  process  in  all  cases 
where  the  high  sheriff  is  not  required  specially 
to  go  in  person,  or  where  the  thing  to  be  done 
is  not  of  such  a  nature  as  to  amount  to  a  ju- 
dicial act. 

5.  That  the  jurors  were  taken  from  the  Vil- 
lage of  Brooklyn,  and  that  they  ought  to  be 
disinterested.    By  the  Act  of  1816,  sess.  39,  p. 
92,  it  is  declared"  that  the  freeholders  and  in- 
habitants of  the  Village  of  Brooklyn  shall  be 
deemed,  and  are  thereby  declared  to  be  compe- 
tent to  sit  as  jurors,  and  to  give  testimony  in 
any  cause  wherein  the  Trustees  are  a  party, 
notwithstanding  any  remote  interest  which 
they  may  have  as  members  of  the  Corporation. 
A  large  portion  of  the  inhabitants  of  this  Vil- 
lage are  entirely  disinterested  on  the  subject  of 
the  opening  of  the  street  in  question  ;  it  is  only 
those  in  the  neighborhood  of  the  improvement 
that  have  an  immediate  interest  in  it ;  and  the 
objection  was  not  that  the  jury  was  taken  from 
the  vicinity  of  the  improvement,  but  general ; 
as  a  proof  that  the  court  were  cautious  on  this 
point,  it  is  only  necessary  to  refer  to  the  record 
of  their  proceedings,  in  respect  to  the  witness 
William  R.   Dean,  who,  after  being  sworn, 
giving  the  location  of  certain  property  owned 
by  him,  was  considered  by  the  court  an  in- 
competent witness  for  the  Trustees,  and  his 
testimony  was  excluded,  on  the  presumption 
that  his  property  would  be  assessed  for  the  im- 
provement.   The  Trustees  were  no  further  in- 
terested than  as  public  functionaries,  whose 
duty  it  was  to  carry  into  effect  the  require- 
ments of  those  owning  property  intended  to  be 
benefited,  and  whose  property  would  be  as- 
sessed for  such  benefit.     I  think  there  is  no 
weight  in  this  objection. 

6.  That  there  was  a  change  in  the  panel,  by 
the  substituting  other  persons  than  those  re- 
ported to  the  counsel  of  the  defendant  by  the 
deputy-sheriff.     The  sheriff  is  directed  to  im- 
panel and  return  a  jury,  to  appear  before  the 
court.     The  jury  cannot  be  considered  as  im- 
68*]  paneled  until  the  sheriff  *makes  his  re- 
turn in  court,  and  admitting  that  the  sheriff 
substituted  others  for  those  on  his  original  list 
who  were  sick  or  absent,  where  was  the  im- 
propriety ?    Besides,  the  information  commu- 
nicated to  the  counsel  of  Patchen  by  the  deputy- 
sheriff,  as  to  who  were  on  his  list  and  who  he 
had  summoned,  may  have  been  true  or  it  may 
not ;  and  it  would  be  the  height  of  impropri- 
ety to  impeach  the  conduct  of  the  sheriff, 
merely  from  a  report  of  a  conversation  between 
his  deputy  and  another  person.     No  objection 
was  made  to  the  character  or  qualifications  of 
either  of  the  jury,  and  nothing  appears  to  show 
that  Patchen  was  prejudiced  or  injured  by  the 
fact  as  stated  by  the  counsel.     There  was  no 
reason  why  the  jury  should  be  set  aside  for 
that  cause.     In  King  v.  Edmons,  4  Barn.  & 
Aid.,  471,  the  sheriff's  officer  had  neglected  to 
summon  one"  of  the  twenty-four  special  jury- 
men returned  on  the  panel,  and  it  was  held 
that  this  was  no  ground  for  challenge  to  the 
array. 

7.  That  a  view  of  the  premises  ought  not  to 
have  been  had  by  the  jury,  without  the  attend- 
ance of  an  officer  of  the  court.     The  law  does 
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not  absolutely  require  that  the  premises  shall 
be  viewed  by  the  jury ;  they  are  to  view  the 
premises,  if  necessary,  and  whether  necessary 
or  not  appears  to  be  left  to  their  discretion.  We 
have  no  reason  to  doubt,  however,  but  that 
they  did  view  the  premises,  as  they  were  in- 
formed by  the  court,  after  being  sworn,  that 
such  of  them  as  wished  might  view  them,  and 
attend  the  court  the  next  day.  Neither  does  it 
appear  from  the  record  that  an  officer  did  not 
attend  them  ;  and  it  not  appearing  that  an  offi- 
cer did  not  attend  them,  it  ought  to  be  taken 
for  granted  that  he  did.  But,  in  either  case, 
there  is  no  provision  of  the  statute  making  it 
necessary  or  proper  that  the  jury  should  be  at- 
tended by  an  officer  ;  and  there  being  no  pre- 
tense on  the  part  of  the  defendant  that  undue 
influence  was  exercised  by  anyone  while  the 
jury  were  viewing  the  premises,  the  objection 
must  fail. 

8.  That  there  was  a  house  on  the  land  pro- 
posed to  be  taken,  on  which  the  statute  is  si- 
lent and,  therefore,  the  taking  of  the  house 
was  illegal  ;  and  that  the  defendant  did  not 
consent  to  the  laying  out  of  the  new  street,  but 
always  opposed  it.  When  the  Legislature  au- 
thorized the  Trustees  to  widen  all  public  roads, 
streets  and  highways,  already  laid  out  in  the 
Village,  *and  also  to  lay  out  and  make  [*69 
such  other  roads  and  streets  as  they  should 
think  necessary  and  convenient,  they  knew 
that  old  streets  could  not  be  widened,  or  new 
ones  made,  without  removing  such  buildings 
as  might  obstruct  the  operation  ;  and  there 
being  no  prohibition  to  the  removal  of  build- 
ings, I  think  the  Act  may  be  fairly  construed, 
while  it  empowers  the  Trustees  to  lay  out  a^d 
make  new  streets,  that  it  does  not  withhold  so 
necessary  an  authority  to  its  fulfillment  as 
would  prevent  the  carrying  into  effect  the  pro- 
visions of  the  statute.  That  the  defendant  did 
not  consent  to  the  improvement,  or  was  un- 
willing to  treat  with  the  Trustees,  cannot  be 
doubted,  as  his  opposition  was  palpable  and 
manifest  in  every  stage  of  the  business.  By  the 
provision  of  the  statute  that  the  Trustees  may 
open  such  new  street,  if  the  owner  of  the  land 
required  for  the  improvement  will,  on  reason- 
able recompense,  consent  to  the  same,  the  Leg- 
islature, as  I  think,  intended  the  same  as  they 
did  in  the  directions  to  the  Trustees  to  en- 
deavor to  treat  and  agree  with  the  owner,  in 
order  that  reasonable  satisfaction  shall  be  made 
for  all  such  land  as  shall  be  taken  ;  and  in  the 
event  of  such  owner  refusing  to  treat  in  man- 
ner aforesaid,  to  wit :  by  consent  on  reason- 
able recompense,  or  by  treaty  for  reasonable 
satisfaction,  then  it  shall  be  lawful  for  the  first 
judge,  on  the  requisition  of  the  Trustees,  to 
issue  a  precept  for  impaneling  and  returning  a 
jury,  to  assess  the  damage  and  recompense  due 
the  owner  of  such  land.  Any  other  construc- 
tion of  the  statute  would  tend  to  make  it  in- 
consistent with  itself  ;  for  if  a  street  cannot  be 
opened  without  the  consent  of  the  owner  of  the 
land,  why  summon  a  jury  to  assess  the  dam- 
age and  recompense  ?  If  the  land  cannot  be 
taken,  except  on  such  recompense  as  the 
owner  may  agree  to  take,  there  is  certainly  no 
use  in  having  the  opinion  of  a  jury  as  to  its 
value.  In  the  case  of  People  v.  Turnpike  Co., 
2. Johns.,  190,  the  complaint  was,  that  the  road 
had  been  opened  and  used  through  the  land  of 
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JM.  and  others,  without  any  offer  having  been 
•made  them  to  agree  upon  the  compensation, 
^nd  without  having  the  damages  ascertained 
according  to  law.  The  court  held,  if  the  de- 
fendants had  not  followed  the  directions  of  the 
Act  relative  to  compensation  to  be  made  to  the 
owners  of  the  land  through  which  the  road  had 
7O*J  been  made,  they  are  trespassers,  *and  the 
•complainants  have  adequate  remedy  in  the 
usual  course  of  the  common  law  ;  that  the 
people  were  no  way  interested  in  the  contro- 
versy or  complaint,  which  was  deemed  a  suffi- 
cient reason  for  not  granting  the  extraordinary 
remedy  requested.  If  in  any  of  the  foregoing 
objections,  therefore,  the  Trustees  have  pro- 
•ceeded  contrary  to  law,  they  are  trespassers  on 
the  property  of  the  defendant  in  error,  and  he 
has  an  adequate  and  competent  remedy  against 
them,  by  the  usual  course  of  the  common  law.' 
9.  It  appears  from  the  case,  that  the  coun- 
sel of  Patchen  moved  the  court  to  postpone  the 
cause,  on  account  of  the  absence  of  material 
witnesses,  due  diligence  having  been  used  to 
procure  their  attendance  ;  and  that,  in  support 
•of  such  motion,  an  affidavit  was  offered,  depos- 
ing that  Col.  Hunter  of  the  City  of  N.  Y.  was 
a  material  witness  for  Patchen,  without  the 
benefit  of  whose  testimony  he  could  not  safely 
proceed  to  trial,  as  he  was  advised  by  his  coun- 
sej,  and  verily  believed  to  be  true.  The  court, 
however,  in  the  exercise  of  their  discretion,  re- 
fused the  application,  and  ordered  the  jury  to 
be  sworn.  This  refusal,  it  seems,  is  the  prin- 
cipal ground  relied  on  by  the  Supreme  Court 
for  ordering  the  proceedings  of  the  C.  P.  to  be 
set  aside.  The  only  authority  cited  in  support 
of  this  decision  is  Hooker  v.  Rogers,  6  Cow., 
577.  The  action  was  for  publishing  a  libel.  At 
the  Washington  Circuit  the  defendant  moved 
to  put  off  the  trial  of  the  cause,  on  his  affida- 
vit that  J.  L.  Thurman  was  a  material  witness 
.for  him,  without  whose  testimony  he  could  not 
safely  proceed  to  trial,  as  he  was  advised,  and 
•verily  believed  ;  that  he  went  to  the  house  of 
Thurman  for  the  purpose  of  subpoenaing  him, 
but  found  him  confined  to  his  bed  by  sickness, 
and  unable  to  attend  court.  The  circuit  judge 
deemed  the  affidavit  insufficient,  and  refused 
to  put  off  the  trial;  and  a  verdict  was  obtained 
by  the  plaintiff.  On  a  motion  to  set  the  same 
.aside,  the  Supreme  Court  held,  that  the  affida- 
vit was  clearly  sufficient,  it  being  the  first  time 
the  cause  had  been  noticed  for  trial.  The  usu- 
.al  affidavit  was  enough  on  the  first  notice  of 
the  trial,  unless  circumstances  of  suspicion  ap- 
pear in  some  way,  inducing  a  belief  that  the 
.application  was  intended  merely  for  delay. 
7  1*J  There  is  a  material  *difference,  however, 
•in  the  facts  and  circumstances  of  this  case  and 
the  one  under  consideration.  The  one  was  a 
trial  at  common  law, and  before  a  circuit  judge, 
while  the  other  was  an  inquest,  the  court  act- 
ing as  commissioners,  on  a  special  matter,  un- 
der the  statute.  In  the  former,  the  defendant 
testifies  that  he  went  to  the  house  of  the  wit- 
ness for  the  purpose  of  subpoenaing  him,  but 
rfound  him  confined  to  his  bed  by  sickness,  of 
which  sickness  it  appears  he  died;  while  in  the 
•latter,  no  cause  is  assigned  for  the  absence  of 
the  witness,  and  it  only  appeared  that  he  had 
^been  regularly  subpoenaed  to  attend.  In  addi- 
tion, it  was  stated,  in  support  of  the  applica- 
tion, that  one  John  Kent  had,  at  three  several 
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times  previous  to  the  application  for  opening 
the  contemplated  street,  offered  Patchen  the 
sum  of  $17,500  for  the  property,  which  offer 
Patchen  believed  to  be  a  bonafide  offer.  Who 
this  Mr.  Kent  is,  we  are  not  informed;  he  may 
be  a  man  of  substance,  or  he  may  not;  and  in 
the  absence  of  the  necessary  information,  com- 
bined with  the  amount  offered,  so  wide  from 
the  sum  awarded,  I  think  I  have  a  right  to 
doubt  the  sincerity  of  the  offer.  Ogden  v.  Payne, 
5  Cow.,  15,  was  cited  on  the  argument  in  sup- 
port of  the  opinion  of  the  Supreme  Court.  In 
that  case  the  defendant  made  affidavit  that  L., 
the  attorney  of  the  plaintiff,  was  a  material 
witness  for  him  in  the  cause,  as  he  was  advised 
and  believed  to  be  true.  The  motion  for  post- 
ponement was  refused  in  the  court  below;  and 
the  Supreme  Court  held,  that  the  judge  had  a 
discretion  in  certain  cases,  whether  he  would 
put  off  the  trial  upon  the  common  affidavit. 
This  is  a  very  proper  rule,  and  it  is  important 
that  it  should  at  times  be  exercised,  to  prevent 
delay  ;  but  the  rule  does  not  apply,  unless,  by 
counter  affidavits  or  otherwise,  circumstances 
of  suspicion  are  made  to  appear.  The  court 
say,  we  do  not  see  that  suspicion  could  attach 
from  the  mere  fact  the  witness  was  attorney 
for  the  plaintiff.  There  is  nothing  unusual  in 
such  a  circumstance.  This  cause,  it  will  be  ob- 
served, was  also  a  trial  at  common  law,  while 
the  one  under  consideration  was  a  mere  inquest 
to  ascertain  the  ralue  of  a  piece  of  land.  In 
both  the  cases  cited,  as  well  that  referred  to  by 
the  Supreme  Court  as  that  cited  by  the  counsel 
for  the  defendant  in  error,  the  Supreme  Court 
proceed  upon  the  principle  that  nothing  ap- 
peared to  induce  the  *court  below  to  sus-[*72 
pect  that  the  motion  for  postponement  was 
made  merely  for  delay.  But  was  there  no  rea- 
son in  the  case  before  us  to  suspect  that  the 
motion  of  the  defendant  below  was  a  subter- 
fuge for  delay?  The  first  precept  was  issued 
Sep.  30.  1835,  which  directed  a  jury  to  be  im- 
paneled and  returned  on  the  third  Tuesday  of 
Oct.,  1825,  that  being  the  next  term  of  the 
court,  at  which  time  the  defendant,  in  his 
proper  person,  appeared,  but  in  consequence 
of  the  sickness  of  one  of  the  judges,  the  court 
was  adjourned  until  the  third  Tuesday  in  Apr., 
1826.  By  this  adjournment,  the  defendant  is 
allowed  six  months,  in  addition  to  the  time  be- 
tween the  first  notice  of  the  Trustee  and  the 
third  Tuesday  in  October,  to  prepare  himself 
with  his  witnesses  and  counsel;  but  it  appears 
that  no  witnesses  were  sworn  or  examined,  on 
the  part  of  the  defendant,  on  the  trial  of  the 
cause  ;  and  when  we  add  to  this  fact,  the  op- 
position of  the  defendant  in  every  stage  of  the 
matter  ;  his  refusal  to  treat  with  the  Trustees  ; 
his  motion  to  set  aside  the  panel  before  the 
jury  was  sworn  ;  his  objection  to  the  jury,  be- 
cause they  were  taken  from  Brooklyn,  and 
were  summoned  by  a  deputy-sheriff  ;  that  the 
whole  proceedings  of  the  Trustees  were  irreg- 
ular; that  the  law  did  not  authorize  the  taking 
of  buildings  in  laying  out  streets  ;  that  no  no- 
tice was  published  in  the  newspapers  of  the  in- 
tention of  the  Trustees  ;  that  the  testimony  of 
Hicks,  a  witness  on  the  part  of  the  Trustees, 
should  be  excluded;  and  finally,  the  motion  for 
postponement,  on  account  of  the  absence  of 
material  witnesses;  had  not  the  court  a  right  to 
suspect,  from  these  circumstances,  that  the  ob- 
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ject  of  the  motion  was  delay,  and  not  on  ac- 
count of  the  materiality  of  the  witnesses? 

If  witnesses  were  wanting,  whence  could 
they  be  selected  with  greater  propriety  than 
from  the  Village?  To  suppose  that  Hunter  and 
Kent,  the  witnesses  named  by  the  defendant, 
who  resided  in  N.Y., would  be  capable  of  form- 
ing a  more  correct  judgment  of  the  value  of 
property  in  Brooklyn  than  the  freeholders  of 
that  Village,  is  not  very  probable.  The  street 
to  be  opened  by  the  occupation  of  the  land  of 
the  defendant  is  represented  by  the  record  to 
be  51  feet  in  width  at  Fulton  St.,  and  54  feet 
at  James  St.,  and  only  108  feet  in  length.  It 
appears  by  the  map  of  Brooklyn,  that  the  street 
73*]  opens  in  *Fulton  St.,  about  800  feet 
northwest  of  the  intersection  of  Fulton  and 
Main  Sts. ;  only  such  of  the  inhabitants  of  the 
Village,  therefore,  as  resided  north  and  west 
of  the  new  street  will  be  accommodated  by  the 
opening  of  it,  giving  them  ingress  to  the  mar- 
ket place  by  the  new  street,  instead  of  going 
up  to  the  intersection  of  Fulton  and  Main  Sts., 
and  thus  down  to  the  market.  Such  of  the 
inhabitants,  however,  who  reside  to  the  south 
and  east  of  the  new  street,  and  who,  I  should 
presume,  are  much  the  largest  portion  of  the 
population,  are  not  benefited  in  the  least  by 
the  improvement.  There  could  have  been  no 
difficulty,  therefore,  to  obtain,  either  as  jury- 
men or  witnesses,  any  number  necessary  of 
disinterested  persons  for  the  purpose.  The  of- 
fer made  by  Johns  Kent,  a  resident  of  N.  Y., 
of  $17,500, when  compared  with  the  testimony 
of  George  Hicks,  an  owner  of  real  estate  in  the 
Village,  is  a  strong  circumstance  to  induce  sus- 
picion of  the  real  motive  for  postponement. 
Mr  Hicks,  on  his  oath,  declared  that  the  prop- 
erty in  question  was  worth  $5,500.  Now,  that 
any  person,  in  his  sober  senses,  would  offer 
$12,000  more  for  a  small  piece  of  ground  than 
the  sum  declared  by  a  respectable  citizen  to  be 
its  value,  appears  to  me  incredible.  I  think, 
therefore,  that  there  were  strong  reasons  to  in- 
duce the  court  below  to  suspect  that  the  mo- 
tion for  postponement  was  intended  only  for 
delay. 

In  the  case  Ex,  parte  Baity,  2  Cow.,  483,  the 
court  observed  :  "  As  to  the  remedy  by  man- 
damus, it  may  be  proper  to  remark  that,  though 
in  extreme  cases  we  might  interfere,  and  con- 
trol the  court  below,  upon  questions  of  fact, 
presented  in  the  form  of  a  motion  for  a  new 
trial,  yet  it  is  a  remedy  which  should  be  used 
very  sparingly.  A  contrary  course  would  draw 
upon  this  court,  whenever  one  of  the  parties 
should  be  dissatisfied  with  the  decision  of  the 
C.  P.,  an  examination  of  those  questions  which 
address  themselves  merely  to  the  discretion  of 
that  court.  We  should  be  perpetually  appealed 
to  for  the  adjustment  of  rights  undefined  by 
law.  This  would  result  in  an  endless  conflict 
of  opinion  upon  questions  which  must,  from 
their  very  nature,  be  finally  determined  by  the 
court  below,  because  they  cannot  be  reached 
by  the  rules  of  law ;  and,  although  we  may 
74*J  think  the  inferior  jurisdiction  *has  erred, 
yet  we  will  not  interfere."  It  is  true  that  ex- 
treme cases  may  be  supposed  which  would 
form  an  exception  to  this  doctrine.  The  ques- 
tion was  not  on  a  motion  for  postponement, 
but  for  a  new  trial ;  and,  although  the  facts 
are  not  precisely  the  same  as  those  in  the  case 
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under  consideration,  the  reasons  which  guided 
the  decision  are  equally  applicable  to  both ; 
and  it  appears  to  me  had  the  Supreme  Court, 
in  making  up  their  opinion  in  the  present  case, 
adverted  to  the  one  just  quoted,  they  would 
never  have  deemed  the  one  under  considera- 
tion an  extreme  case.  They  admit,  and,  as  I 
think,  very  properly,  that  they  ought  not  to 
enter  into  an  examination  of  those  questions 
which  address  themselves  merely  to  the  discre- 
tion of  the  court  below.  There  are  circum- 
stances in  every  case,  and  particularly  in  cases 
like  the  present,  which  cannot  be  known  or 
appreciated  by  the  Supreme  Court,  and  which 
may  have  great  weight  with  the  court  below. 
The  litigious  disposition  of  the  parties,  the 
local  knowledge  the  judge  may  possess  of  the 
matter  in  controversy,  and  the  general  charac- 
ter of  the  witnesses,  are  circumstances  that 
will  have  weight  in  deciding  a  question  for 
postponing  a  cause,  and  which  cannot  be 
known  or  appreciated  by  the  appellate  court. 

Rex  v.  D'Eon,  3  Burr.,  1514,  was  a  case  of 
libel  against  the  defendant.  A  motion  was 
mad,e  to  put  off  the  trial,  on  account  of  the 
absence  of  witnesses,  whom  the  defendant 
stated  were  material,  and  that  he  could  not 
safely  go  to  trial  without  their  evidence ;  and 
that  he  had  hopes  and  expectations  of  procur- 
ing their  presence  by  the  next  term.  The  court 
observed  that  an  affidavit  in  common  form 
may  be  sufficient  where  no  cause  of  suspicion 
appears ;  but  men  take  such  latitude  to  swear, 
in  the  common  form,  that  where  suspicion 
arises,  from  the  nature  of  the  question  or  from 
contrary  affidavits,  the  court  will  examine  into 
the  ground  upon  which  the  delay  is  asked. 
The  court  were  unanimous  in  the  opinion  that 
there  appeared  no  sufficient  reason  for  putting 
off  the  trial.  This  is  a  much  stronger  case 
than  the  one  under  consideration,  the  witnesses 
being  abroad,  in  a  foreign  country  and,  con- 
sequently, their  attendance  more  difficult  to 
obtain  ;  the  court  entertained  suspicion  that 
the  motion  was  for  delay,  and  not  for  a  legiti- 
mate cause  and,  therefore,  in  their  discretion, 
they  refused  the  postponement. 

* Nichols  v.  Williams,  8  Cow.,  15,  was  [*75 
an  application  to  one  of  the  judges  of  the  C. 
P.  of  the  County  of  Washington  for  process 
to  remove  a  tenant  at  will,  under  the  Act  of 
1820.  In  the  progress  of  the  cause,  a  jury  was 
impaneled  to  try  the  question,  when  Nichols, 
the  defendant  below,  moved  an  adjournment 
on  an  affidavit  of  the  absence  of  material  wit- 
nesses. The  motion  was  denied  by  the  judge, 
on  the  ground  that  he  wanted  jurisdiction  and 
authority  to  grant  an  adjournment ;  the  trial 
proceeded,  and  judgment  was  given  for  the 
plaintiff  below.  On  appeal  to  the  Supreme 
Court,  Savage,  Ch.  7.,  observed:  "The only 
question  is,  whether  the  judge  ought  not  to 
have  postponed  the  trial  for  a  reasonable  time 
to  enable  the  defendant  to  obtain  his  witnesses. 
The  judge  states  he  would  have  done  so,  if  he 
had  thought  himself  authorized  by  the  Act. 
The  Act  is  silent  as  to  any  adjournment.  It 
is  a  general  rule  that  all  inferior  jurisdictions 
must  strictly  pursue  the  authority  under  which 
they  act.  It  seems  to  follow  that  there  was  no 
authority  to  adjourn.  If  such  is  the  case, 
great  injustice  may  possibly  be  done;  and  if 
the  power  is  assumed,  great  and  unwarrant- 
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able  delays  may  be  the  consequence.  It  is  bet-  ] 
ter  that  the  Legislature  provide  the  proper  reg- 
ulation on  Ike  subject  than  that  each  officer 
authorized  to  act  under  the  statute  should  es- 
tablish a  practice  for  himself.  I  am  inclined 
to  think  the  judge  decided  correctly,  and  that 
the  proceedings  must  be  affirmed."  This  was 
a  case  under  a  statute,  somewhat  similar  to 
the  one  under  consideration.  Both  Acts  are 
silent  on  the  subject  of  adjournment,  and  if 
the  judge  acted  right  in  refusing  the  motion  in 
the  one  case,  it  could  not  have  been  wrong  to 
have  followed  the  same  rule  in  the  other.  It 
is  said  to  be  a  general  rule  that  all  inferior  ju- 
risdictions must  strictly  pursue  the  authority 
under  which  they  act,  and  in  this  the  court  was, 
undoubtedly,  correct;  for,  unless  the  judiciary 
are  paramount  to  the  Legislature,  it  would 
seem  to  be  indispensable  that  they  should  be 
kept  within  the  authority  delegated. 

In  Stafford  v.  Albany,  1  Johns.,  541,  it  was 
held  that  the  Mayor's  Court  of  Albany,  in.  exe- 
cuting the  powers  granted  them  under  the  Act 
of  Apr.  4,  1801,  sess.  24,  ch.  153,  as  to  taking 
76*J  ground  to  widen  *streets,  act  as  commis- 
sioners, and  not  judicially  as  a  court*  the 
power  must  be  strictly  pursued,  and  after  the 
court  have  affirmed  an  assessment  made  under 
the  Act,  they  cannot  set  it  aside  for  any  cause, 
but  are  bound  to  pay  the  money  according  to 
the  assessment.  No  formal  record  is  necessary 
in  regard  to  the  proceedings  under  the  Act ; 
but,  it  seems,  they  may  be  removed  by  cer- 
tiorari,  in  order  to  be  examined  and  corrected 
by  this  court.  The  13th  section  of  the  Act  al- 
luded to  is  nearly  word  for  word  the  same  as 
the  5th  section  of  the  Act  under  which  the 
Court  of  C.  P.  of  the  County  of  Kings  pro- 
ceeded in  the  case  under  consideration  ;  and  if 
in  the  one  case  the  Mayor's  Court  of  Albany 
acted  as  commissioners,  not  as  a  court,  and 
were  bound  strictly  to  pursue  the  power  given 
them  by  the  statute,  it  must  follow  that  the  C. 
P.  of  Kings  also  acted  as  commissioners,  and 
possessed  none  of  the  powers  or  attributes  of 
a  court,  but  were  bound  to  pursue  strictly  and 
without  deviation,  as  they  did,  the  authority 
given  them  by  the  Legislature. 

In  the  Matter  of  Mayor,  etc.,  in  Improving 
Beekman  St.,  20  Johns.,  269,  the  court  held 
that  the  powers  of  the  Supreme  Court,  under 
the  Act  of  Apr.  9,  1813,  are  strictly  confined 
to  the  authority  delegated  by  said  Act,  and  do 
not  come  within  the  general  powers  and  juris- 
diction of  the  court;  and  in  the  exercise  of  the 
powers  so  given  by  the  statute,  the  judges  act 
collectively  as  commissioners  rather  than  as  a 
court.  The  same  reasons  why  the  Supreme 
Court  only  act  as  commissioners,  in  perform- 
ing the  duty  imposed  upon  them  in  passing 
upon  the  reports  of  the  Commissioners  of  Es- 
timate and  Assessment,  will  apply  to  the  Court 
of  C.  P.  of  the  County  of  Kings  as  well  as  to 
the  Supreme  Court  or  the  Mayor's  Court  of 
Albany,  to  wit :  that  the  duties  they  severally 
perform  in  these  respects  are  delegated  to  them 
by  statute,  and  not  by  the  rules  of  the  common  j 
law,  or  the  course  of  proceedings  in  courts  of  I 
equity. 

On  the  whole,  if  the  C.  P.,  "in  some  respects,  i 
act  as  a  court  during  the  pendency  of  the  pro-  j 
ceedings,"  as  intimated  by  the  court  below,  al- 
though in  Stafford  v.  Albany  they  decided  that ; 
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the  court,  in  taking  the  ground  of  any  person 
for  widening  streets,  act  as  commissioners,  and 
not  'judicially  as  a  court,  I  have,  never-  [*77 
theless,  shown  from  the  evidence  and  circum- 
stances of  the  case,  that  strong  suspicions  did 
attach  to  justify  the  opinion  that  delay  only 
was  the  motive  for  asking  a  postponement  of 
of  the  question,  and  that,  therefore,  the  motion 
was  refused,  in  conformity  with  the  rule  con- 
tended for  in  Hooker  v.  Rodger*  and  Ogden  v. 
Payne.  If.  however,  the  Court  of  C.  P.  acted 
as  commissioners,  as  it  clearly  appears  they 
did,  then  they  had  no  authority  but.what  they 
derived  from  the  statute,  and  that  neither  au- 
thorizes an  adjournment  of  the  cause,  or  gives 
any  power  to  compel  the  attendance  of  wit- 
nesses; and  in  accordance  with  the  opinion  of 
the  same  learned  judge  who  delivered  the  opin- 
ion of  the  court  in  the  present  case,  as  well  as 
in  Nichols  v.  Williams,  I  am  authorized  to  con- 
tend that  it  is  a  general  rule  that  all  inferior 
jurisdictions  must  strictly  pursue  the  authority 
under  which  they  act ;  and  the  statute  being 
silent  as  to  adjournment,  it  follows  that  there 
was  no  authority  to  adjourn  and,  therefore, 
that  the  judge  decided  correctly  in  refusing  the 
motion,  as  well  in  the  present  case  as  the  one 
alluded  to,  for  the  want  of  such  authority. 

I  am  clearly  of  opinion ,  therefore,  under  every 
view  of  the  subject,  that  the  Supreme  Court 
was  wrong,  and  that  their  judgment  ought  to 
be  reversed. 

By  Mr.  Senator  Sherman.  The  proceeding 
in  the  C.  P.  was  at  the  instance  of  the  Trustees 
of  the  Village  of  Brooklyn,  who  had  resolved 
to  open  a  new  street  in  the  Village,  under  the 
Act  of  the  Legislature,  entitled  '  'An  Act  to 
Amend  an  Act  to  Incorporate  and  Vest  Certain 
Powers  in  the  Freeholders  and  Inhabitants  of 
the  Village  of  Brooklyn,  in  the  County  of 
Kings,"  passed  Apr.  9,  1824  ;  in  doing  which, 
it  became  necessary  to  take  the  dwelling-house 
and  ground  of  Jacob  Patchen. 

The  5th  section  of  the  Act  under  which  the 
proceedings  were  had  declares,  that  the  Trust- 
ees of  the  Village,  on  the  application  in  writ- 
ing of  a  majority  of  the  persons  owning  the 
property  to  be  benefited  or  assessed,  are  author- 
ized to  widen  existing  streets,  and  lay  out  and 
open  new  ones,  if  the  owner  of  lands,  through 
which  they  are  to  pass,  shall,  on  reasonable  re- 
compense, *consent  to  the  same;  and  if  [*78 
so  doing  they  shall  require  the  lands  of  any 
person,  they  shall  give  him  notice,  and  may 
treat  and  agree  with  him  about  a  reasonable 
satisfaction  for  the  same;  and  if  he  shall  refuse 
to  treat,  it  shall  be  lawful  for  the  judges  of  the 
C.  P.,  on  the  requisition  of  the  Trustees,  to  is- 
sue a  precept  to  the  sheriff,  commanding  him 
to  impanel  and  return  a  jury  to  appear  at  the 
next  term  of  the  court,  to  inquire  of  and  assess 
the  damage  and  recompense  due,  and  to  sum- 
mon the  owner  to  appear;  which  jury  being^ 
first  duly  sworn,  and  having  viewed  the  prem- 
ises, if  necessary,  they  shall  inquire  and  assess 
such  damage  as  they  shall  judge  fit  to  be  award- 
ed the  owner  for  his  interest  in  the  same;  and 
the  verdict  of  the  jury  and  judgment  of  the 
court,  and  payment  or  tender  of  the  money, 
shall  be  binding  on  the  owner,  and  authority 
to  the  Trustees  to  convert  the  lands  for  the  pur- 
pose aforesaid.  The  Act  then  provides  that  in 
both  cases  the  recompense  may  be  assessed 

297 


78 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1831 


upon  the  owners  of  the  land  benefited.  The 
first  part  of  this  section  was  no  doubt  intended 
to  give  to  the  Corporation  a  power  which  they 
did  not  possess  before  ;  that  is,  on  opening  a 
new  street  by  agreement  with  the  owner  of  the 
ground  about  the  recompense  to  be  paid,  the 
right  to  assess  such  recompense  upon  the  per- 
sons benefited.  But  where  the  owner  and  the 
Trustees  do  not  agree  about  the  compensation, 
as  in  the  present  case,  then  the  Trustees  are  to 
pursue  the  requirements  and  intention  of  the 
Act;  and  the  .question  now  is,  have  they  been 
complied  with  in  the  present  case. 

Taking  the  property  of  an  individual,  with- 
out his  consent,  is  one  of  the  highest  powers 
that  can  be  exercised  under  the  Constitution. 
But  such  are  the  terms  of  the  general  compact, 
made  and  continued  by  the  sovereign  people 
of  the  State,  of  whom  Mr.  Patcben  is  one,  that 
private  property  may  be  taken  for  public  pur- 
poses, on  making  a  just  compensation  therefor; 
but  the  Constitution  further  says,  no  man  shall 
be  deprived  of  his  property  but  by  due  process 
of  law.  The  Legislature  is  the  only  power  to 
direct  when  and  in  what'manner  this  power  is 
to  be  exercised.  From  the  propensity  of  look- 
ing into  the  English  books  for  a  precedent  for 
almost  everything,  our  acts  on  this  subject  have 
79*]  generally  prescribed  a  summary  *modeof 
proceeding,  and  in  some  cases  rather  too  sum- 
mary. They  are,  no  doubt,  taken  from  the 
ancient  writ  of  ad  quod  damnum.  as  it  is  called ; 
a  writ  which  originated  under  Edward  I.,  and 
was  a  summary  mode  of  inquiry,  by  a  sheriff 
and  twelve  men  going  upon  and  viewing  the 
ground,  what  damage  the  King  or  the  lord  of 
the  fee  would  sustain  by  permitting  the  land 
in  question  to  be  given  or  conveyed  to  the 
clergy  and  pass  into  mortmain.  It  was  then 
used,  and  still  is  in  many  cases  in  England,  to 
protect  the  public  and  the  lord  of  the  fee  against 
the  individual,  who  was  a  purchaser;  but  it  is 
used  with  us  to  protect  the  owner  against  the 
public,  who  take  without  purchase.  It  has  been 
resorted  to  in  modern  times  in  England  for  other 
purposes,  such  as  diverting  an  old  road,  and 
taking  ground  in  exchange  for  that  purpose  ; 
but  in  such  cases  it  appears  (3  Atk.,  766),  the 
party  damaged  is  heard  before  the  jury.  Chan- 
celloi"  Hardwicke  says:  "On  an  appeal  from  the 
sessions,  the  only  question  is,  was  the  party 
prevented  from  being  heard  and  laying  his  evi- 
dence before  the  sheriff's  inquest  by  a  too  hasty 
proceeding  ?  I  cannot  subscribe  to  the  idea 
suggested  by  the  counsel  for  the  appellants,  that 
the  proceeding  under  the  Act  in  question  was 
intended  as  an  ex  parte  inquiry,  because  the 
taking  of  the  ground  could  not  be  contested 
before  the  court;  and  the  value  could  be  ascer- 
tained only  by  a  view  of  the  premises.  If  the 
owner  could  not  contest  the  right  of  taking,  he 
had.  or  ought  to  have,  the  right  of  asserting 
what  the  Constitution  gives  him,  a  claim  to  a 
just  compensation.  I  see  no  reason  why  he 
ought  not  to  be  as  fully  protected  in  the  main- 
taining of  this  right,  as  he  would  be  in  any  other 
•question  of  property  between  himself  and  an 
individual.  The  Brooklyn  Act  appears  to  con- 
template a  more  extended  inquiry,and  partakes 
more  of  the  nature  of  a  proceeding  m  court 
than  some  other  Acts  on  the  subject  of  taking 
private  property.  But  the  proceedings  under 
it  in  this  case  have  not  been,  it  is  contended,  in 
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conformity  with  its  manifest  intention;  that 
they  show  a  haste  and  inattention  to  the  rights 
of  the  owner  of  the  ground,  going  far  to  sub- 
ject them  to  the  charge  of  being  arbitrary,  if 
not  partial. 

Several  objections  were  made  to  the  proceed- 
ings in  the  C.  P. ,  all  of  which  were  overruled. 
1.  It  was  objected  *that  the  jury  had  been  [*8O 
erroneously  summoned  by  a  deputy-sheriff  in- 
stead of  being  summoned  by  the  sheriff  in  per- 
son,and  that  the  names  of  two  persons  had  been 
substituted  as  jurors  in  the  place  of  two  others 
previously  summoned;  2.  That  the  regularity 
of  the  proceedings  of  the  Trustees  ought  to 
have  been  proved;  3.  That  Patchen  had  a  house 
on  the  premises,  not  included  by  the  word 
"lands;"  and  4.  That  he  had  no  notice  of  the 
proceedings  before  the  Trustees.  On  which  I 
remark:  1.  By  the  return  it  appears  that  the 
sheriff  did  impanel  and  return  the  jury,  though 
the  deputy  summoned  them  as  he  is  authorized 
to  do  when  the  sheriff  acts  ministerially  as  he 
did  here.  2  Johns.,  62.  The  affidavit  does  not 
show  clearly  that  the  deputy  altered  the  panel, 
although  such  a  presumption  is  left  to  be  in- 
ferred. The  sheriff  had  a  right  to  summon  the 
jury  at  any  time,  provided  there  were  14  days 
between  the  issuing  the  precept  and  notifying 
the  jurors.  2.  The  Act  authorizes  the  taking 
of  lands,  without  excepting  buildings  or  im- 
provements, and  is  different  from  the  Road  Act. 
The  decision  in  4  Cow.,  190,  does  not  apply. 
If  the  Act  did  not  intend  to  give  the  power  of 
taking  buildings,  I  do  not  see  how  a  street  could 
be  widened  or  extended,  where  the  public  con- 
venience required  it.  3.  The  C.  P.  have  no 
power  by  the  Act,  of  reviewing  the  proceed- 
ings of  the  Trustees,  or  inquiring  whether 
Patchen  had  notice,  or  whether  he  refused  to 
treat  for  a  just  compensation;  there  appears  to 
be  no  provision  for  such  inquiry  ;  it  is  left  to 
the  Supreme  Court  to  review  them  on  certio- 
rari.  The  Supreme  Court,  on  these  points,  in 
my  opinion,  decided  correctly. 

The  challenge  to  the  jurors  on  the  ground 
that  they  were  interested  in  the  event  of  the 
suit  is,  I  think,  a  valid  objection  ;  not  on  the 
ground  that  they  were  taken  from  the  Village 
of  Brooklyn  and,  therefore,  corporators,  which 
would  have  been  a  ground  of  objection,  had 
not  the  Act  of  1816,  Vol.  IV.,  page  92,  sec.  6, 
been  passed,  which  declares  that  the  freehold- 
ers and  inhabitants  of  the  Village  shall  be  com- 
petent jurors  and  witnesses  in  any  cause  in 
which  the  Trustees  are  plaintiffs,  notwithstand- 
ing any  remote  interest  they  may  have  as  mem- 
bers of  such  Corporation ;  but  this  Act  only  re- 
moves their  ineligibility,  and  leaves  them  as 
they  stood  before  the  Act  of  Incorporation, 
*obnoxious  to  other  objections  on  the  [*81 
ground  of  interest.  Here  the  objection  went 
to  show  not  a  remote  but  an  immediate  inter- 
est ;  that  some  might  be  benefited  and,  there- 
fore, assessed,  and  might  have  been  signers  to 
the  petition  for  opening  the  street.  Persons  of 
that  description  being  on  the  jury  would  have 
been  good  cause  for  setting  aside  the  verdict. 
This  objection,  in  my  opinion,  ought  to  have 
been  inquired  into;  and  I  think  the  court  were 
wrong  in  refusing  to  hear  it. 

The  important  objection  to  the  proceedings 
in  the  C.  P.,  was  the  refusal  to  grant  an  ad- 
journment to  Patchefa,  on  account  of  the  ab- 
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sence  of  material  witnesses.  An  affidavit  was 
made  by  Patchen  that  Col.  Hunter  was  a  mate- 
rial witness,  without  the  benefit  of  whose  tes- 
timony he  could  not  proceed  to  trial ;  he  had 
been  duly  subpoenaed  and  resided  in  the  City 
of  N.  Y.,  and  a  similar  affidavit  was  offered  to 
be  made  as  to  two  other  witnesses.  In  answer 
to  this  objection  the  plaintiffs  in  error  say  in 
their  first  point,  that  it  was  a  discretion  exist- 
ing in  the  Court  of  C.  P.  whether  they  would 
adjourn  or  not  ;  and  the  exercise  of  this  dis- 
cretionary power  was  not  a  ground  of  error. 
All  the  cases  on  the  subject  were  referred  to  in 
order  to  establish  the  general  proposition,  that 
inferior  courts  of  record  possess  an  inherent 
power  of  exercising  a  sound  discretion  in  de- 
ciding on  the  postponement  of  causes  and  other 
points  of  practice;  and  I  think  the  counsel  suc- 
ceeded in  showing  this  as  a  general  proposition. 
But  the  same  authorities  show  that  while  the 
superior  courts  consider  this  as  a  general  rule, 
there  are  exceptions  ;  and  that  it  is  not  an  ir- 
responsible power  in  all  cases.  The  case  in  6 
Cow. ,  577,  says  it  does  not  apply  to  an  arbi- 
trary exercise  of  a  discretion;  and  in  5  Wend.. 
127,  the  Supreme  Court  recognize  the  general 
principle,  but  say  this  does  not  mean  an  arbi- 
trary sic  wlo,  and  that  they  do  interfere  in 
cases  where  the  inferior  court  has  denied  the 
party  the  benefit  of  an  established  rule  of  prac- 
tice. Here  the  appellants  appear  to  concede 
the  ground  that  the  C.  P.  in  their  proceedings 
acted  as  a  court  invested  with  their  ordinary 
powers.  Unless  viewed  in  this  light,  they  could 
not  be  considered  as  invested  with  a  discre- 
tionary power;  they  possessed  it  as  a  court  be- 
82*]  fore  they  were  called  upon  to*discharge 
the  duties  of  commissioners.  I  think  the  Su- 
preme Court  were  correct  in  considering  this 
refusal  to  adjourn  as  an  arbitrary  exercise  of 
discretion.  There  had  been  no  adjournment  of 
the  cause  ;  it  was  the  first  application,  and 
made  at  the  first  meeting.  One  adjournment 
is  considered  almost  a  matter  of  right  in  all 
cases,  especially  when  it  is  in  favor  of  the  party 
proceeded  against ;  he  is  not  supposed  to  be  in 
that  state  of  preparation  at  the  first  meeting 
that  the  plaintiff  is.  The  affidavit  contained  all 
that  was  necessary  for  putting  off  the  cause  ; 
and  although  it  did  not  say  in  so  many  words 
when  the  defendant  expected  to  procure  the  at- 
tendance of  the  witness,  it  gave  the  court  suffi- 
cient information  to  enable  them  to  judge  of 
the  time,  by  informing  them  that  he  resided 
in  the  City  of  N.  Y.,  and  had  been  subpoenaed. 
Again  ;  it  is  contended  by  the  plaintiffs  in 
error,  and  made  the  important  point  in  this 
case,  that  the  judges  or  the  Court  of  C.  P.  acted 
as  mere  commissioners,  and  could  exercise  no 
powers  but  those  given  by  the  Act  under  which 
they  proceeded;  that  as  the  Act  does  not,  in  so 
many  words,  confer  the  power  of  issuing  sub- 
poenas, swearing  witnesses  and  granting  ad- 
journments, it  can  be  no  error  to  withhold  the 
exercise  of  those  powers.  Several  authorities 
were  referred  to  as  in  point  to  establish  this 
position,  and  7  Johns.,  541,  and  2  Id.,  19,  were 
particularly  relied  upon.  I  have  examined  the 
cases,  and  none  goes  further,  or  is  more  in 
point  to  sustain  the  plaintiffs,  than  the  case  in 
2  Johns.  That  was  a  decision  of  a  question 
arising  under  the  Albany  Act,  from  which  the 
Brooklyn  Act  appears,  in  a  great  measure,  to 
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be  copied.  The  old  N.  Y.  Act  in  relation  to 
streets,  before  the  mode  of  proceeding  by  com- 
missioners was  adopted,  appears  to  be  the 
same,  and  under  that  Act  the  practice  was  to 
examine  witnesses  in  court  on  both  sides.  In 
the  case  in  2  Johns.,  the  court  decided  that  the 
C.  P.  acted  quasi  commissioners,  and  after 
having  gone  through  their  proceedings  to  judg- 
ment; had  no  right  to  set  that  judgment  aside 
for  irregularity;  that  their  powers  then  became 
functus  offlcio.  But  in  that  case  it  appears  they 
not  only  acted  quasi  commissioners,  but  quasi 
court;  for  in  arriving  at  their  final  result,  they 
necessarily  exercised  powers  as  a  court,  not 
named  in  the  Act.  The  question  *in  that  [*83 
case  is  distinguishable  from  this;  there  it  was, 
no  doubt,  correctly  decided,  that  after  they  had 
given  judgment  their  powers  ended.  Nor  does 
that  case,  in  my  opinion,  go  so  far  as  to  say 
that  in  their  progress  to  final  judgmeut,  they 
do  not  act  as  a  court  as  well  as  commissioners. 
I  think  it  follows  as  a  matter  of  course,  and 
arises  ex  necessitati  rei,  as  it  did  in  this  case, 
that  they  act  in  both  capacities  ;  and  without 
so  acting,  they  could  not  have  given  effect  to 
the  Act.  Whence  but  from  their  general  powers 
of  a  court  did  they  acquire  the  right  which 
they  necessarily  exercised,  of  adjourning  for 
the  indisposition  of  the  judge  ;  of  issuing  sub- 
poenas, of  swearing  witnesses,  and  a  constable 
to  keep  the  jury  together  until  they  had  agreed 
upon  their  verdict.  The  Act  speaks  of  them 
as  a  court.  The  jury  are  commanded  to  appear 
before  the  "court."  The  "verdict"  of  the  jury, 
and  the  "judgment  of  the  court"  is  the  lan- 
guage of  the  Act.  The  jury  by  the  Act  are  to 
appear  "in  court"  at  the  next  term,  and  there 
inquire  and  assess  the  value  of  the  land,  ac- 
cording to  the  interest  of  the  owner.  How  and 
of  whom  are  they  to  inquire,  when  seated  in 
the  jury  box,  unless  of  witnesses  ?  How  are 
they  to  ascertain  the  interest  of  the  owner  in 
the  land  but  by  evidence  ?  He  may  be  a  free- 
holder or  a  lease  holder  ;  he  may  be  a  tenant 
in  common,  with  heirs  at  law  ;  he  may  have 
lately  made  improvements  or  erected  a  new 
building.  How  are  they  to  get  at  the  value  and 
cost  but  by  hearing  the  party  and  his  witness- 
es ?  I  am  satisfied  it  was  the  intention  of  the 
Act  that  the  court  should  exercise  all  such 
powers  as  should  be  necessary  to  give  the  party 
a  full  and  fair  hearing,  and  to  carry  the  Act 
into  effect.  The  necessity  shows  the  intention, 
and  it  was  more  necessary  under  this  Act,  than 
when  the  proceedings  are  had  before  commis- 
sioners performing  their  duties  out  of  court, 
for  there  is  no  locus  audiendi  or  place  provided 
by  the  Act  where  the  party  can  be  heard,  ex- 
cept at  the  inquiry  in  the  C.  P.  In  N.  Y.  the 
Commissioners  of  Estimate  and  Assessment 
are  bound  to  make  a  report  of  all  their  pro- 
ceedings, and  the  owner  has  an  opportunity  of 
being  heard,  not  only  before  them  when  the  re- 
port is  made,  but  before  the  Supreme  Court 
before  the  report  is  confirmed  There  the  Act 
provides  a  remedy,  and  points  out  the  course 
to  be  pursued.  Judge  Spencer,  *in  20  [*84 
Johns.,  269,  doubted  the  right  of  the  Legisla- 
ture to  impose  these  duties  on  the  court.  The 
powers,  I  think,  cannot  be  doubted,  but  there 
may  be  a  question  as  to  the  justice  of  imposing 
upon  them  these  duties,  without  providing  ad- 
ditional compensation. 
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I  thiuk  the  view  in  this  case  was  irregular. 
The  sheriff  ought  to  have  gone  with  the  jury 
and  kept  them  together  in  a  body,  as  in  ordi- 
nary cases  of  a  view,  which,  I  think,  the  Act 
contemplated.  Unless  that  was  intended,  the 
Act  gives  them  no  more  power  in  relation  to  a 
view  than  they  could  exercise  without  the  Act. 
I  cannot  believe  that  the  view  given  by  the  Act 
was  an  unmeaning  thing.  Telling  the  jurors 
that  those  might  go  who  pleased  to  view  the 
premises,  was,  I  think,  irregular.  I  am  satis- 
fied that  the  C.  P.  acted  not  only  as  a  court 
but  as  commissioners;  that  they  possessed,  and 
ought  to  have  exercised,  all  such  court  powers 
necessary  to  carry  the  Act  into  execution;  that 
in  refusing  to  do  that  in  this  case,  they  erred. 
I  am,  therefore,  in  favor  of  affirming  the  judg- 
ment. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — two  members  expressed 
their  opinions  in  the  affirmative,  and  nineteen 
in  the  negative.  The  members  expressing  opin- 
ions in  the  affirmative,  were  the  President  of 
the  Senate  and  Senator  Allen. 

WJiereupon,the  judgment  of  the  Supreme  Court 
was  affirmed. 

Highways— Dedication.  Cited  in— 17  Wend.,  653; 
22  Wend.,  473 ;  41  Am.  Dec.,  654  (8  Mo.,  448). 

Error  in  proceedings— Correction  of—  Certiorari. 
Cited  in-25  Wend.,  172 ;  7  Hill,  20;  6  N.  Y.,  313 ;  45  N. 
Y.,  632;  11  Barb.,  605;  32  Barb.,  134. 

Also  cited  in— 2  Denio.  329  ;  36  Barb.,  613  ;  6  How. 
Pr.,  76. 
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Constitutional  Law — Dedication  of  Property  for 
Street — Rights  of  Purchasers  to  Have  Streets 
Kept  Open — Compensation  for  Damages  to 
Grantor — Increased  Value  of  Grantor's  Prop- 
erty May  be  Set  off— Trial  by  Jury,  Secured  by 
Constitution — Does  not  Apply  to  Damages  for 
Property  Taken  for  Public  Use. 

Where  the  owner  of  lands  in  a  city  sells  building 
lots,  bounding  them  by  streets  of  a  specified  width, 
as  laid  down  on  a  map,  but  not  actually  opened,  the 
purchasers  acquire  a  legal  right  as  against  their 
grantor,  to  have  the  streets  kept  open  to  the  width 
delineated  on  the  map. 

Where  building  lots  were  thus  conveyed  in  the 
City  of  N.  Y.,  und  the  streets  were  subsequently 
opened  by  the  Corporation,  under  the  Act  Relative 
to  the  Opening  of  Streets  in  that  City,  it  was  held, 
that  the  grantor  was  not  entitled,  by  way  of  com- 
pensation, for  the  land  thus  appropriated  as  streets, 
to  more  than  the  value  of  his  legal  title,  subject  to 
the  easement  belonging  to  the  purchasers- 

The  provisions  in  the  Constitution  of  the  U.  S.. 
that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law;  that  private  property 
shall  not  be  taken  for  public  use  without  Just  com- 

NOTE.— Constitutional  law— Eminent  domain- 
Part  a  not  entitled  to  triall>vjury. 

What  the  trilwnnl  shall  be  which  is  to  assess  the  com- 
pensation for  land  taken  for  puttltc  use,  must  be  de- 
termined either  by  the  Constitution  or  by  the  stat- 
ute which  provides  for  the  appropriation.  The  par- 
ty, as  a  matter  of  right,  is  not  entitled  to  a  trial  by 
Jury  unless  the  Constitution  has  provided  that  tri- 
bunal for  the  purpose. 

See.  Llgot  v.  Commonwealth.  19  Pa!  St.,  456 ;  Buf- 
falo Bayou,  &c.  Ry.  Co.  v.  Ferris,  26  Tex.,  588;  Rich 
v.Chicago,  5»  111.,  286;  Ames  v.  Lake  Superior,  &c. 
Ry.  Co.,  21  Minn.,  241 ;  Petition  of  Mount  Washing- 
ton Co.,  36  N.  H.,  134.  See,  also,  Wills  v.  County 
Koad.  "Ohio  St.,  1«;  Matterof  Fourth  Ave.,  11  Abb. 
Pr.,  189 ;  Tipton  v.  Miller.  3  Yerg.  (Tenn.),  423. 


pensation,  and  that  in  suits  at  law,  where  the  amount 
in  controversy  exceeds  $20,  the  trial  by  Jury  shall  be 
preserved,  are  restrictive  only  upon  the  General 
Government  and  its  officers. 

The  benefit  accruing  to  a  person  whose  land  is 
taken  for  a  street,  by  the  increased  value  of  adja- 
cent property  belong  to  him,  may  be  set  off  against 
the  loss  or  damage  sustained  by  him  by  the  taking 
of  his  property  for  a  street,  and  if  equal  to  the  loss 
or  damage,  is  a  Just  compensation  for  the  property 
so  taken. 

The  trial  by  jury,  secured  by  the  Constitution  of 
this  State,  applies  only  to  cases  of  trials  of  issues  of 
fact  in  civil  and  criminal  proceedings  in  courts  of 
justice,  and  has  no  relation  to  assessments  of  dam- 
ages of  the  owners  of  property  taken  for  streets  or 
other  public  use.  The  mode  of  ascertaining  such 
damages  belonging  to  the  Legislature,  they  may  di- 
rect the  assessment  by  a  jury,  or  by  commissioners. 

It  seems,  that  if  the  owner  of  land  in  a  city  lays 
out  the  same  into  a  town  plot,  dividing  it  into 
building  lots,  with  streets  running  through  the 
same,  and  sells  such  lots,  that  the  streets  thus  desig- 
nated will  be  considered  as  dedicated  to  the  public. 

Citations— 2  Cow.,  818,  n.  b  :  1  Burr.,  133,  145;  11 
East,  376;  1  Camp.  N.  P.,  260;  5  Taunt.,  125;  4  Cow., 
542;  2  Wend.,  472;  2  Inst.,  705;  15  Johns.,  195,  447;  6 
Mass.,  454;  3  Mas.,  280;  1  Day,  103;  1  Yeates,  167;  9  Serg. 
&  R.,  9;  1  Pick.,  122. 

ERROR  from  the  Supreme  Court.  The  Cor- 
poration of  the  City  of  N.  Y.,  in  the  open- 
ing of  two  streets  called  Attorney  and  Ridge 
Sts.,  took  two  parcels  of  land,  the  fee  of  which 
belonged  to  John  R.  Livingston,  which  the 
Commissioners  of  Estimate  and  Assessment 
reported  to  be  subject  to  the  easement  of  a  right 
of  way  over  the  same,  in  the  parties  entitled  to 
lands  and  premises  bounded  by  and  fronting 
on  the  streets.  The  loss  or  damage  of  Mr. 
Livingston,  in  the  taking  of  the  land  for  Ridge 
St.,  was  estimated  at  $1;  and  he  was  assessed 
*$41.37  for  benefit  to  adjoining  lands  [*86 
owned  by  him.  No  damage  was  assessed  to 
him  for  the  land  taken  for  Attorney  St. ,  the 
Commissioners  being  of  opinion  that  the  bene- 
fit and  advantage  resulting  to  him  from  the 
opening  of  that  street,  by  reason  of  his  interest 
in  adjoining  lands,  exceeded  his  loss  or  dam- 
age the  sum  of  $53.96.  Mr.  Livingston  pre- 
sented objections  to  the  report  of  the  Commis- 
sioners, in  which  he  insisted :  1.  That  Ridge 
St.  not  having  been  originally  laid  out  by  him, 
but  the  same  having  been  taken  by  the  Cor- 
poration at  an  early  day,  and  appropriated  as 
a  street,  the  fee  remained  in  him,  and  he  was 
entitled  to  a  remuneration  to  the  full  value  of 
the  ground  taken.which  he  estimated  at  $7,000. 
The  second,  third  and  fourth  objections  related 
to  the  ground  taken  for  Attorney  St.,  and  to 
the  lands  owned  by  Mr.  Livingston  adjoining 
the  two  streets,  in  respect  to  which  he  was 
charged  with  benefit  over  and  above  loss  and 
damage.  These  objections  were  supported  by 
affidavits  of  Mr.  Livingston  and  others;  in  the 
affidavit  of  Mr.  Livingston  it  was  stated  that 
the  plot  of  ground  owned  by  him,  taken  by  the 
Corporation  for  Ridge  and  Attorney  Sts.,  con- 
tained upwards  of  20  lots,  worth  about  $30,- 
000;  that  such  plot  of  ground  was  originally 
delineated  on  the  plan  or  chart  of  the  city,  as 
a  reservation  for  the  above  streets,  whenever 
the  Corporation  should  see  fit  to  open  the  same; 
that  in  consequence  of  the  reservation  of  the 
ground  for  such  streets,  he  bounded  all  his  lots 
adjoining  the  same,  which  he  disposed  of,  by 
such  streets,  in  every  case  reserving  to  himself 
the  ground  so  appropriated  as  aforesaid  and  all 
the  advantages  and  emoluments  that  might  ac- 
crue when  the  said  streets  should  be  assessed 

WEND.  8. 


1831 


LIVINGSTON  v.  MAYOR  OF  N.  Y. 


86 


and  valued  by  the  Commissioners;  that  he 
would  not  have  made  such  disposition  of  the 
lots  adjoining  the  said  streets,  if  he  had  not 
been  aware  of  their  intended  appropriation,  but 
knowing  that  the  Corporation  might  at  any 
time  order  the  streets  to  be  opened,  he  was  un- 
willing, either  by  erecting  buildings  on  the  con- 
templated streets,  or  by  disposing  of  the  ground 
for  that  purpose,  to  impede  or  render  it  more 
difficult  and  expensive  for  the  Corporation  to 
do  so.  He  further  stated,  that  in  1825  the  Cor- 
poration actually  took  possession  of  one  of  the 
streets  called  Attorney  St.,  by  causing  a  well 
-87*]  and  pump  to  be  placed  there,  for  *which 
he  was  assessed.  The  other  affidavits  corrob- 
orated Mr.  Livingston's  estimate  of  the  value 
of  the  ground  taken.  On  receiving  these  ob- 
jections, the  Commissioners  of  Estimate  and 
Assessment  reconsidered  their  doings, but  came 
to  the  conclusion  that  the  same  required  no  cor- 
rection. The  report  of  the  Commissioners  was 
•confirmed  by  the  Supreme  Court.  Mr.  Liv 
ingston  then  sued  out  a  cerliorari,  issuing  from 
the  Supreme  Court,  directed  to  the  Justice  of 
the  Supreme  Court,  acting  as  Commissioners 
under  the  Act  of  the  Legislature  Relating  to 
the  City  of  N.Y., passed  Apr.  9, 1813,  to  which 
&  return  was  made,  setting  forth  all  the  pro- 
ceedings in  the  matter  up  to  the  confirmation 
of  the  report  by  the  Supreme  Court.  The  case 
was  argued  in  the  Supreme  Court  on  such  re- 
turn, and  the  judgment  of  confirmation  af- 
firmed. The  following  opinion  was  delivered: 

By  the  Court.  This  case  comes  before 
the  court  on  certiorari,  to  review  the  proceed- 
ings in  the  matter  of  opening  Ridge  and  At- 
torney Sts.,  in  the  City  of  N.  Y.,  in  which  the 
report  of  the  Commissioners  of  Estimate  and 
Assessment  was  confirmed  by  this  court,  acting 
under  the  statute  of  this  State,  regulating  the 
inode  of  opening  streets  in  that  city.  The  Com- 
missioners reported  that  John  R.  Livingston 
was  seized  in  fee  of  four  certain  pieces  of  land, 
required  for  the  purpose  of  opening  the  said 
streets,  subject  to  the  easement  of  a  right  of 
way  over  the  same,  in  the  parties  entitled  to 
lands  and  premises,  bounded  by  and  fronting 
on  the  same.  In  respect  to  one  of  those  pieces 
(required  for  Ridge  St.),  they  have  estimated 
Mr.  Livingston's  loss  and  damage,  by  reason 
of  his  relinquishing  his  interest  therein  at  $1. 
In  respect  to  the  other  piece  required  for  Ridge 
St.,  and  to  both  the  pieces  required  for  Attor- 
ney St.,  they  have  assessed  certain  sums  upon 
him  for  the  benefit  and  advantage  derived  to 
him,  by  reason  of  his  ownership  of  certain 
pieces  of  land  adjoining  those  pieces  required 
for  the  streets,  over  and  above  his  loss  and  dam- 
age, by  reason  of  his  relinquishing  his  interest 
in  the  latter. 

Mr.  Livingston,  in  his  objections  presented 
to  the  Commissioners,  and  annexed  to  their  re- 
port, states  what  he  conceives  to  be  the  actual 
value  of  the  four  pieces  of  land  taken  for  the 
88*]  *streets,  amounting  to  $32,000,  and 
claims  in  substance  that  such  alleged  value 
should  have  been  the  measure  of  damages  al- 
lowed to  him.  His  second,  third  and  fourth 
objections  assume  incorrectly  that  the  pieces 
of  land  mentioned  in  them  were  valued  by  the 
Commissioners  at  the  sums  stated  by  him  for 
that  purpose.  The  report  shows  that  in  regard 
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to  those  three  pieces,  the  amount  which  he 
mentions  as  valuations  put  upon  them  by  the 
Commissioners,  were  not  of  that  character,  but 
were  intended  as  their  estimate  of  the  excess  of 
benefit  derived  by  him  as  owner  of  the  adjoin- 
ing lots,  over  and  above  the  damage  sustained 
by  him  in  losing  his  interest  in  the  pieces  taken 
for  the  streets.  The  amounts  at  which  the  Com- 
missioners valued  Mr.  Livingston's  interest  in 
those  three  pieces,  do  not  appear  in  their  re- 
port, nor  would  it  have  been  proper  for  them, 
in  conformity  with  the  law  under  which  they 
they  acted,  to  have  stated  any  such  valuations. 
The  Act,  2  R.  L.,  412,  makes  it  the  duty  of  the 
Commissioners  in  cases  where  the  benefit  and 
advantage,  in  their  opinion,  exceeds  the  loss 
and  damage,  to  report  the  excess  and  surplus 
only  of  such  benefit,  over  and  above  such  loss 
and  damage. 

There  is  nothing,  therefore,  on  the  face  of 
the  report  in  this  case,  so  far  as  respects  the 
parcels  of  land  referred  to  in  Mr.  Livingston's 
second,  third  and  fourth  objections,  which  can 
be  at  all  impeached  by  those  objections,  or  by 
the  affidavits  offered  by  him  in  opposition  to 
the  report;  and  it  only  remains  to  examine 
whether  his  first  objection,  which  refers  to 
that  piece  of  land  required  for  opening  part 
of  Ridge  St.,  for  relinquishing  his  interest  in 
which  the  Commissioners  have  allowed  him 
but  $1,  is  well  founded.  This  piece,  as  ap 
pears  by  its  description  in  the  report,  extends 
from  Division  St.  to  Grand  St. ;  and  the  report 
states  that  the  parties  entitled  to  lands  and 
premises  bounded  by  and  fronting  on  the  same, 
are  entitled  to  the  easement  of  a  right  of  way 
over  it.  It  would  appear  from  Mr.  Living- 
ston's own  affidavit,  that  the  parties  referred 
to  were  persons  deriving  their  titles  from  him, 
and  that  he  had  sold  the  lots  at  each  side  of  the 
contemplated  street,  as  being  bounded  thereby. 
His  affidavit  states,  that  the  ground  (of  which 
he  claims  to  be  owner  in  fee)  was  original- 
ly delineated  *on  the  plan  or  chart  of  the  [*89 
City  as  a  reservation  for  these  streets,whenev- 
er  the  Corporation  should  see  fit  to  open  them; 
that  in  consequence  of  such  reservation,  he 
bounded  all  his  lots  adjoining  the  same,  which 
he  disposed  of,  by  the  said  streets,  and  that  he 
would  not  have  made  this  disposition  of  the 
lots  adjoining  the  said  streets,  if  he  had  not 
been  aware  of  their  intended  appropriation. 

So  far,  therefore,  as  the  facts  appear,  they 
disclose  the  reasons  why  the  Commissioners  re- 
ported that  Mr.  Livingston's  interest,  not  only 
in  the  piece  of  land  required  for  that  part  of 
Ridge  St.  lying  between  Division  and  Grand 
Sts.,  but  in  the  other  three  pieces  taken  by 
their  proceedings,  was  subject  to  the  easement 
of  a  right  of  way  in  other  parties,  and  show 
that  such  easement,  if  it  exists  in  law,  results 
from  Mr.  Livingston's  own  act,  in  having 
bounded  the  lots  of  ground  which  he  sold,  by 
and  upon  land  which  was  known  to  all  parties 
to  be  reserved  and  intended  for  a  public  street, 
and  which,  for  the  purpose  of  such  boundary 
was  called  a  street,  as  delineated  on  a  map  of 
the  City. 

This  court  have  had  occasion  to  consider 
fully  the  legal  effect  of  such  sales  upon  the 
rights  of  parties.  In  the  case  of  Seventeenth 
St.,  1  Wend.,  262,  and  more  particularly  in  the 
case  of  Lewis  St.,  2  Wend.,  472,  the  question 
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now  presented  was  fully  discussed  and  exam- 
ined, and  in  the  latter  case  it  was  determined 
as  the  opinion  of  the  court,  that  where  lots  of 
ground  are  sold  bounded  on  a  street  in  the  City 
of  N.  Y . ,  designated  as  such  either  upon  a  map  of 
the  City  or  oil  a  map  made  by  the  owner  of  the 
lands  in  reference  to  which  the  sales  are  made, 
a  covenant  will  be  implied  that  the  purchaser 
shall  have  an  easement  or  right  of  way  in  such 
street  to  the  full  extent  of  its  dimensions, with- 
out being  afterwards  liable  to  be  assessed  to 
pay  the  owner  for  the  value  of  the  land  thus 
appropriated,  but  only  for  the  fee,  subject  to 
such  easement.  The  court  consider  this  case 
as  coming  within  that  decision,  and  the  report 
of  the  Commissioners  as  being  made  in  con 
formity  with  the  principle  there  adopted  and 
examined  at  length,  and  adhering  to  that  de- 
cision, they  gave  judgment  on  the  certiorari 
for  the  defendants. 

9O*]     *Mr.  Livingston  sued  out  a  writ  of  er- 
ror to  remove  the  proceedings  to  this  court. 

Mr.  H.  W.  Warner,  for  plaintiff  in  error. 
The  lands  taken  for  streets  were  not  subject 
to  an  easement  or  right  of  way.  In  the  case 
of  Mercer  St. ,  4  Cow. ,  544,  the  Supreme  Court 
decided  that  the  mere  abuttal  upon  a  street  laid 
down  upon  a  map,  but  not  actually  opened, 
did  not  amount  to  an  implied  grant  of  way, 
where  the  land  was  accessible  from  a  street  act- 
ually opened.  The  case  of  Seventeenth  St. ,  1 
Wend.,  262,  Xvas  considered  by  the  court  as 
distinguishable  from  the  case  of  Mercer  St.,  on 
the  grounds  that  the  owners  of  the  lots  had 
paid  an  enhanced  price  as  a  consideration  for 
a  right  of  way,  and  that  the  purchasers  had  no 
access  to  their  lots  from  any  public  way  but  by 
a  space  called  a  street  in  their  deeds;  whereas, 
in  the  case  of  Mercer  St.  they  had  access  to 
their  lots  from  Broadway.  This  case  did  not 
overrule  that  of  Mercer  St.,  but  in  the  case  of 
Lewis  St.,  2  Wend.,  472,  the  decision  in  Mercer 
St.w&s  overruled.and  it  is  for  this  court  now  to 
say  which  decision  shall  be  considered  as  de- 
claring the  law  of  the  land.  The  last  case  pro- 
ceeds wholly  upon  the  presumption,  not  upon 
the  proof  of  the  fact,  that  the  purchasers  of  the 
lots  paid  an  enhanced  price  in  consideration  of 
the  lots  being  bounded  upon  a  street.  In  in- 
dulging this  presumption,  it  is  respectfully  in- 
sisted the  Supreme  Court  erred.  A  legal  pre- 
sumption can  arise  only  from  facts  and  cir- 
cumstances, and  the  presumption  that  an  en- 
hanced price  was  paid  is  not  warranted  by  the 
naked  fact  that  the  lots  were  described  as 
bounded  on  a  street;  as  well  might  it  be  pre- 
sumed that  a  purchase  of  a  lot  at  the  intersec- 
tion of  four  roads  in  a  country  place  was  made 
as  the  site  of  a  tavern.  A  covenant  cannot  be 
implied  from  a  presumed  enhanced  price;  if 
the  enhanced  price  is  the  ground  of  the  pre- 
sumption, the  fact  that  it  was  paid  should  have 
been  shown,  so  as  to  enable  the  court  to  draw 
the  conclusion  that  the  right  of  way  entered 
into  the  minds  of  the  parties  at  the  time  of  the 
contract.  But  why  imply  a  right  of  way  in- 
stead of  a  street?  The  latter  may  as  well  be  im- 
plied as  the  former.  The  implied  covenant, 
according  to  the  decision  of  the  court  is,  that 
the  purchaser  shall  have  a  right  of  way  in  a 
91*]  street  when  laid  out.  *Such  covenant 
is  prospective  and  wholly  futile  ;  for  when 
the  street  is  laid  out,  the  purchaser  wants  no 
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right  of  way,  and  being  futile,  it  should  not 
be  presumed. 

A  right  of  way  exists  either  by  prescription 
or  grant,  or  other  agreement  or  license,  or  from 
necesssity  ;  and  if  the  latter,  the  grantor  may 
occupy  the  whole,  except  enough  to  give  in- 
gress and  egress.  Woolrych,  Ways,  23  ;  9  Com. 
Law,  324  ;  2  Pick.,  574.  Even  where,  by  con- 
tract between  the  parties,  a  street  was  contem- 
plated to  exist,  a  lessee  was  held  bound  to  be 
satisfied  with  a  convenient  outlet  or  private- 
way.  19  Johns.,  188;  4 Mass.,  589.  Wherefore, 
call  the  way  in  question  away  of  necessity,  or 
a  way  stipulated  for,  the  purchasers  are  enti- 
tled only  to  a  way  of  convenience,  and  not  to- 
a  street  70  feet  wide.  A  way  of  necessity,  how- 
ever, cannot  be  claimed,  as  for  aught  that  ap- 
pears the  lots  are  all  bounded  by  other  streets, 
and  access  is  thus  had  to  them.  The  mere  fact 
of  the  lots  being  described  as  bounded  by  a 
street  gives  no  right  of  way  ;  no  part  of  the 
street  passes,  neither  a  fee  nor  an  incident.  4 
Mass.,  589  ;  15  Johns.,  447  ;  19 Id.,  188;  4 Cow., 
544;  1  Wend.,  262. 

The  Act  under  which  the  compensation  to  the 
plaintiff  for  his  land  taken  for  streets  has  been 
assessed,  is  repugnant  to  the  Constitution  of 
the  U.  S.  as  well  as  the  Constitution  of  this 
State.  The  plaintiff  in  error  does  not  deny  the 
right  claimed  of  taking  his  property  for  public 
use,  upon  due  compensation  being  made  to 
him,  but  he  objects  to  the  mode  adopted  to- 
ascertain  that  compensation.  Private  property 
cannot  be  taken  for  public  use  without  just 
compensation  ;  and  in  suits  at  common  law,, 
where  the  value  in  controversy  exceeds  $20,. 
the  right  of  trial  by  jury  cannot  be  taken  away.. 
Const.  U.  S.  Amend.,  art.  5,  7.  The  Consti- 
tution of  this  State,  art.  7,  sec.  7,  has  a  similar 
provision  in  respect  to  the  taking  of  private 
property  for  public  use,  and  also  provides  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law.  In  England,  the 
writ  ad  quod  damnum  issues  in  cases  of  this 
kind,  2  Burns,  Justice,  514  ;  and  on  the  com- 
ing in  of  the  inquisition,  a  party  interested  majr 
traverse  it  and  have  a  jury.  This  writ  is  known 
to  us,  and  the  proceedings  under  it  regulated 
by  Statute,  2  R.  S.,  588.  In  Mass.,  where  pri- 
vate ^property  is  taken  for  public  use",  [*9SJ 
notice  of  the  preliminary  proceedings  is  given 
to  the  parties  to  be  affected,  6  Mass.,  251.  The 
proceeding  by  Commissioners  of  Estimate  and 
Assessment  is  an  exparte  proceeding,  unknown 
to  the  common  law;  the  Commissioners  view 
the  premises  and  examine  witnesses,  or  omit  to 
do  so,  as  they  think  proper.  As  the  property 
of  an  individual  can  be  taken  only  by  due  proc- 
ess of  law,  there  should  be  a  court  and  a  jury 
to  pass  upon  the  subject,  so  that  the  rights  of 
parties  may  be  duly  guarded.  Again;  the  com- 
pensation to  be  made  is  to  be  a  just  compensa- 
tion, not  a  prospective  and  conjectural  benefit 
and  advantage  to  the  adjoining  lands  of  the 
owner,  by  reason  of  the  street  being  opened  ; 
in  this  way  no  compensation  whatever  is  made 
for  the  property  taken.  The  owner  of  land 
cannot  be  compelled  to  pay  for  improvements 
of  his  property,  made  without  his  consent,  2 
Kent,  Com.,  271  ;  and  yet,  if  the  benefit  to  ad- 
joining lands  may  be  set  off  against  property 
taken  fora  street,  he  is  virtually  compelled  to 
pay  for  the  improvements.  Nothing  but  the 
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value  of  the  property  awarded  to  him  in  money 
is  a  just  compensation.  Appropriations  of  pri- 
vate property  to  public  use  are  constitutional, 
legal  and  justifiable,  only  where  a  fair  and  just 
equivalent  is  awarded  to  the  owner  of  the 
property.  17  Johns.,  215  ;  1  Bay,  252;  3  Dall., 
887. 

Mr.  R.  Emmctt.  for  the  defendants  in  er- 
ror. The  provisions  in  the  Constitution  of  the 
U.  S.  apply  only  to  cases  arising  under  the  laws 
of  the  general,  and  not  of  state  governments. 
None  of  the  provisions  of  the  Constitution  of 
this  State  relative  to  the  taking  of  private  prop- 
perty  for  public  use,  or  to  the  trial  by  jury, 
have  been  violated  by  the  passage  of  the  Act 
under  which  these  proceedings  have  been  had. 
Under  the  Colonial  Government,  compensation 
to  owners  of  property  taken  for  public  use  was 
assessed  sometimes  by  a  jury  and  sometimes  by 
Commissioners.  Since  the  adoption  of  the  first 
Constitution  in  this  State, private  property  has 
been  taken  for  public  use  without  the  interven- 
tion of  a  jury,  and  down  to  the  present  day  the 
principle  has  been  ratified  by  repeated  and 
numberless  Acts  of  legislation,  particularly  in 
1826,  when  after  a  full  report  upon  the  sub- 
ject, to  be  found  in  the  Journals  of  the  Senate, 
p.  368,  the  mode  of  assessment  of  damage, oth- 
93*]  erwise  *than  by  the  intervention  of  a 
jury,  was  deliberately  sanctioned.  Besides,  in 
partition,  in  account,  in  references  and  on  de- 
murrer, the  rights  of  parties  are  determined, 
and  yet  no  jury  is  impaneled.  What  shall  be 
deemed  due  process  of  law  must  depend  upon 
the  practice  of  courts  regulated  by  law.  If  the 
objection  of  the  want  of  a  jury  was  to  prevail 
all  equity  jurisdiction  would  be  destroyed;  and 
sales  of  lands  for  taxes  would  be  unlawful. 
The  provision  in  the  Constitution  that  no  new 
court  shall  be  instituted  but  such  as  shall  pro- 
ceed according  to  the  course  of  the  common 
,law,  admits  that  there  were  courts  then  in  ex 
istence  which  did  not  so  proceed  ;  as  for  in- 
stance, the  Court  of  Special  Sessions,  which 
has  been  adjudged  not  to  be  inconsistent  with 
the  constitutional  provision  in  relation  to  trials 
by  jury.  The  property  of  the  plaintiff  in  er- 
ror having  been  taken  under  the  provisions  of 
a  statute,  he  cannot  complain  that  it  was  taken 
unsanctioned  by  the  law  of  the  land.  Acts  of 
the  Legislature  authorizing  the  taking  of  pri- 
vate property  for  public  use,  and  providing 
for  the  assessment  of  damages  otherwise  than 
by  a  jury,  have  been  repeatedly  adjudged  to  be 
constitutional,  and  even  that  such  property 
might  be  taken  before  compensation  ascer- 
tained or  made.  20  Johns.,  744  ;  7  Johns.  Ch., 
315;  5  Cow.,  541;  6  Id.,  525  ;  4  Wh.,  (552  ;  6  Id., 
595.  The  writ  ad  quod  damnum  might  prop- 
erly issue  where  property  was  taken  for  a  mar- 
ket or  the  like,  in  which  but  few  persons  were 
interested,  but  if  it  were  required  to  issue  in 
the  opening  of  streets  where  many  persons 
were  concerned,  it  would  be  extremely  incon- 
venient, dilatory  and  expensive.  As  to  the 
species  of  compensation,  whether  in  benefit  and 
advantage  to  adjoining  property  belonging  to 
the  owner  of  the  land  taken,  or  in  money  to  be 
paid  to  him,  the  provision  in  the  Constitution 
is  complied  with,  when  it  is  manifest  that  the 
party  has  sustained  no  damage;  and  such  is  the 
case  where  the  benefit  is  equal  to  the  loss.  All 
that  is  required  is  that  just  compensation  shall 
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be  made,  not  that  the  value  of  the  land  shall 
be  paid  in  money;  where  there  is  no  damage^ 
there  is  nothing  to  be  paid. 

The  plaintiff  in  error,  previous  to  the  pro- 
ceedings in  this  matter,  had  dedicated  the 
premises  as  public  highways,  which  may  b& 
created  by  the  acts  of  parties  or  by  adverse- 
proceedings.  *Public  user,  with  the  as-  [*94 
sent  of  the  owner,  had  such  effect;  any  act 
amounting  to  a  dedication  is  enough,  and  in- 
such  case,  lapse  of  time  is  immaterial.  The 
facts  that  the  party  sold  lots  bounding  them  on 
the  streets  in  question;  that  the  streets  were 
designated  on  a  map  as  long  since  as  1803, and 
that  since  that  period  the  party  had  permitted 
them  to  lay  unoccupied;  had  suffered  a  well  to 
be  sunk,  and  had  submitted  to  be  assessed  for 
the  expense  of  it,  are  strong  evidence  of  dedi- 
cation. So,  also,  will  streets  be  considered  as 
dedicated  to  public  use  where  the  acts  of  a 
party  would  otherwise  operate  as  a  fraud  upon- 
others,  were  the  streets  not  considered  as  so 
dedicated.  Matthews,  Presumptive  Bv.,  333; 
5  Taunt.,  137;  1  Camp.,  260  ;  Str.,  1004  ;  11 
East,  374,  n. 

Mr.  D.  B.  Ogden,  on  the  same  side.  By- 
designating  the  streets  in  question  on  a  public 
map  of  the  City,  as  long  since  as  1803,  the  faith 
of  Mr.  Livingston  was  pledged  that  they  should 
be  so  considered,  and  such  act  followed  up  by~ 
the  facts  of  permitting  a  well  to  be  sunk,  sub- 
mitting to  an  assessment  for  the  expense,  and 
bounding  the  lots  sold  by  him  on  such  streets, 
amounted  to  a  dedication.  Every  deed  thus 
bounded  was  a  recognition  of  the  streets,  and 
Livingston, after  selling  the  lots,  could  not  close 
them;  had  he  attempted  it,  he  might  have  been 
enjoined,  on  the  ground  of  fraud. 

The  provisions  of  the  Constitution  of  the  U. 
S.  have  no  application  to  this  matter.  As  to 
the  State  Constitution  :  the  provision  in  relation 
to  trials  by  jury  relates  to  issues,  civil  or  crim- 
inal, and  not  to  a  proceeding  of  this  kind;  and 
the  provision  that  compensation  shall  be  made 
for  private  property  taken  for  public  use  has 
been  complied  with.  The  Constitution  requires 
that  the  owner  shall  receive  just  compensation, 
not  that  he  shall  be  paid  in  money  the  value  of 
the  land  taken;  he  is  to  be  indemnified.  Black- 
stone  says,  the  public  cannot  take  the  lands  of 
an  individual  without  giving  him  an  equivalent 
therefor,  not  that  they  shall  pay  him  the  value 
thereof.  1  Bl.  Com.,  138.  The  plaintiff  in  error 
was  not  entitled  to  receive  the  value  of  the 
land,  but  only  compensation  for  his  interest  in 
the  fee,  subject  to  the  easement  of  a  right  of 
way  in  others.  Have  the  Legislature  provided 
a  constitutional  mode  *of  ascertaining  [*95 
the  equivalent  to  be  paid?  They  are  to  make 
the  provision  and,  of  course,  it  is  in  their  dis- 
cretion to  prescribe  the  mode  in  which  it  shall 
be  done.  A  jury  is  not  necessarily  to  be  sum- 
moned; any  other  mode  in  which  the  damages 
may  be  ascertained  is  equally  proper.  Here 
Commissioners  are  appointed  by  the  Supreme 
Court,  and  their  doings  are  subject  to  the  re- 
view of  that  court.  In  England  damages  for 
taking  materials  to  repair  roads  are  assessed  by 
a  justice  of  the  peace.  2  Burns,  500.  But  al- 
lowing there  was  room  for  doubt  whether,  in 
cases  of  this  kind,  the  damages  of  an  owner  of 
land  taken  for  public  use  ought  not  to  be  as- 
sessed by  a  jury,  the  practice  of  our  govern- 
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mcnt  for  half  a  century  must  put  such  doubt 
at  rest.  If  the  Act  in  question  is  unconstitu- 
tional, then  most,  if  not  all,  our  turnpike  road 
incorporations  are  unconstitutional,  and  the 
court  will  long  hesitate  before  they  arrive  at  a 
conclusion  involving  such  disastrous  conse- 
quences as  would  ensue  upon  such  a  determi- 
nation. 

Mr.  A.  Van  Vechten,  in  reply.  By  the 
Constitution  of  this  State,  adopted  in  1777,  it 
is  declared  that  "trial  by  jury  in  all  cases  in 
which  it  hath  heretofore  been  used  in  the  Colony 
of  New  York,  shall  be  established  and  remain 
inviolate  forever."  1  R.  L.,  39,  sec.  41.  The 
provision  in  the  new  Constitution  is  essentially 
the  same.  1  R.  S. ,  52,  sec.  2.  The  uniform 
practice  under  the  Colonial  Government,  when 
private  property  was  taken  for  public  use,  was 
to  have  the  damages  assessed  by  a  jury.  Van 
Schaick,  ed.  Laws  of  the  Colony,  pp.  166,  263, 
408,  661,  722,  774,  793.  Such  also  was  the  prac- 
tice subsequent  to  the  adoption  of  the  Constitu- 
tion, Jones  and  Varick,  ed.  Laws,  p.  139,  when 
the  law  to  establish  the  Western  Inland  Lock 
Navigation  Co.  was  passed  in  1792,  the  assess- 
ment of  damages  by  a  jury  was  provided  for. 
A  similar  provision  was  contained  in  the  Act  to 
widen  and  extend  Canal  St.,  in  the  City  of  N. 
Y.,  passed  in  1799.  In  1808,  when  a  cession  to 
the  General  Government  of  lands  near  the  City 
of  N.  Y.  was  about  to  be  made,  the  writ  ad 
quod  damnum  was  directed  to  be  issued.  Such, 
also,  was  the  law  relative  to  taking  private 
property  for  public  use  in  the  City  of  N.  Y., 
until  the  Act  was  passed  under  which  these 
96*]  proceedings  *were  had,  and  such  is  still 
the  law  in  the  .City  of  Albany  and  other  in- 
corporated towns.  The  substitution  of  Com- 
missioners of  Estimate  and  Assessment  for  a 
jury  was  a  departure  from  established  practice, 
and  a  violation  of  the  Constitution.  The  trial 
by  jury  was  not  reserved  solely  for  the  trial  of 
issues;  it  was  declared  it  should  remain  invio- 
late in  all  cases  in  which  it  had  theretofore 
been  used.  It  is  not  contended  that  trial  by  jury 
can  be  claimed  in  prosecutions  for  petty  of- 
fenses, because  such  offenses  were  tried  under 
the  Colonial  Government  without  a  jury;  nor 
that  it  can  be  insisted  on  in  the  making  of  par- 
tition, or  in  cases  of  reference,  because  the 
practice  in  those  cases  was  the  same  formerly 
as  it  is  now.  Van  Schaick,  Laws,  240, 242,  386, 
388,  408,  517,  770.  As  to  courts  of  equity,  they 
existed  under  the  old,  and  are  recognized  in 
the  new  Constitution.  In  the  colonial  laws  no 
provision  is  found  relative  to  compensation  for 
lands  taken  for  public  roads,  because  then 
there  was  a  reservation  of  5  acres  for  such  pur- 
poses in  every  100  acres  granted,  but  when  im- 
proved or  cultivated  lands  were  authorized  to 
be  taken  for  public  purposes,  the  Legislature 
provided  that  the  damages  should  be  assessed 
by  a  jury.  It  is  admitted  that  in  the  Acts  in- 
corporating our  turnpike  road  companies,  and 
in  some  other  instances,  a  different  mode  of 
assessing  damages  has  been  adopted;  but  such 
new  mode  was  an  innovation  upon  the  Consti- 
tution, and  upon  the  established  usage  under 
it.  The  number  of  those  Acts,  if  illegal,  will 
not  influence  the  judgment  of  this  court,  nor 
will  they  be  deterred  from  pronouncing  the 
law  on  this  subject,  from  a  dread  of  the  con- 
sequences which  probably  are  more  imaginary 
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than  real,  as  parties  whose  lands  have  been 
taken  are  most  probably  precluded  by  acquies- 
cence, but  if  not,  arguments  ab  inconvenienti 
are  no  answer  to  a  constitutional  objection. 

As  to  the  rule  of  compensation.  Setting  off 
benefit  against  damage  is  not  making  compen- 
sation for  lands  taken  ;  it  is  conjectual  and 
prospective  and  leads  to  error.  In  giving  the 
value  of  the  land  there  can  be  no  mistake.  It 
is  said  that  the  land  of  the  plaintiff  in  error 
taken  for  the  streets  was  subject  to  the  ease- 
ment of  a  right  of  way  in  others,  and  that, 
therefore,  not  more  than  $1  was  allowed  for 
his  loss  or  damage.  Where  is  the  evidence  of 
this  right  of  way?  It  surely  is  not  to  *be  [*97 
found  in  Mr.  Livingston's  affidavit;  taking  the 
whole  of  it  in  connection,  it  is  manifest  he  in- 
tended to  reserve  his  claim  for  compensation 
whenever  the  streets  should  be  opened  by  the 
Corporation.  So  it  is  said  there  was  a  dedica- 
tion, and  that  the  streets  in  question  were  de- 
lineated on  a  map  made  in  1803.  Whose  map 
this  was,  or  whether  it  was  ever  agreed  to  by 
Mr.  Livingston,  does  not  appear.  Nothing  is 
to  be  inferred  against  him  from  the  fact  that 
the  lots  were  bounded  by  a  street  which  the 
grantee  as  well  as  the  grantor  knew  did  not  ex- 
ist in  fact.  The  streets  are  said  to  have  been 
laid  out  in  1803,  and  yet  in  1829  the  Corpora- 
tion take  measures  for  their  opening.  The  re- 
port of  the  Commissioners  shows  that  at  the 
making  thereof  there  were  no  streets  through 
the  land  in  question;  how  then  could  they  be 
streets  by  dedication?  Admitting  the  purchas- 
ers of  the  lots  to  be  entitled  to  an  easement  of 
a  right  of  way;  they  had  no  claim  to  a  street  of 
ordinary  width.  An  enhanced  price  paid  by 
the  purchasers  of  the  lots  as  a  consideration 
for  a  street,  is  not  to  be  presumed;  if  they  pur- 
chased the  street  as  well  as  the  lot,  they  would 
have  stipulated  for  it  in  their  contracts.  The 
presumption  may  be  indulged  with  as  much 
propriety,  that  the  lots  were  sold  at  a  reduced, 
as  at  an  enhanced  price. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  There  seems  to  be 
very  little  dispute  as  to  the  facts  in  this  case, 
But  an  important  question  arises  as  to  the 
rights  of  the  plaintiff  in  error,  as  against  the 
persons  to  whom  he  had  conveyed  certain  build- 
ing lots  in  the  City  of  N.  Y.  His  counsel  have 
also  raised  and  argued  several  constitutional 
objections  to  the  mode  in  which  damages  are 
directed  to  be  assessed  by  the  laws  regulating 
the  laying  put  and  altering  streets  in  that  City, 
which  it  will  be  necessary  briefly  to  consider. 

Some  20  or  30  years  since,  the  plaintiff  in 
error  was  the  owner  of  a  tract  of  land  in  N.  Y. 
which  was  laid  out  into  city  lots, and  delineated 
on  the  city  map,  with  streets  running  through 
the  same  indifferent  directions,  in  the  manner 
in  which  city  and  town  plots  are  usually  laid 
out  and  delineated.  *A  great  portion  of  [*98 
these  lots,  lying  in  different  parts  of  the  tract, 
were  sold  by  the  plaintiff  from  time  to  time  to 
various  individuals  for  building  lots  ;  and  in 
the  conveyances  were  described  as  bounding 
on  the  streets  adjacent  thereto,  as  laid  down  on 
the  city  map.  It  does  not  appear  by  whom  the 
original  plan  or  allotment  of  this  tract  was 
made;  neither  does  it  seem  to  be  very  material. 
The  streets  laid  down  upon  the  map  were  not 
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public  highways,  but  there  can  b^e  no  doubt  I  these  streets,  or  with  reference  to  the  city  map, 
that  the  lots  were  sold  by  the  plaintiff  and  pur- 1  which  showed  they  were  bounded  by  streets 
chased  by  the  grantees  with  reference  to  the  of  a  particular  width,  the  grantees  acquired  a 


city  map,  and  under  the  expectation  that  they 
were  ultimately  to  be  used  as  building  lots. 
The  plaintiff,  in  his  affidavit  says,  that  in  con- 
sequence of  the  reservation  of  particular  por- 
tions of  the  land  for  streets,  whenever  the  Cor- 
poration of  the  city  should  see  fit  to  open  the 
same,  he  bounded  all  the  lots  which  he  disposed 
of  upon  the  said  streets  adjoining  the  same,  in 
every  case  reserving  to  himself  the  ground  ap- 
propriated for  the  streets,  and  all  the  advan- 
tages and  emoluments  which  might  accrue 
when  the  streets  should  be  assessed  and  valued 
by  the  Corporation.  I  presume  the  plaintiff  did 
not  intend  to  swear  that  each  conveyance,  ex- 
ecuted by  him,  contained  such  a  reservation  in 
•express  terms,  but  that  such  is  his  opinion  of 
the  legal  effect  of  the  conveyances  of  the  lots 
bounding  them  by  the  streets.  The  Commis- 
sioners of  Estimate  and  Assessment  came  to  a 
different  conclusion  as  to  the  legal  effect  of 
the  conveyances,  and  they,  accordingly,  re- 
ported that  the  plaintiff  was  the  owner  of  the 
several  pieces  of  land  appropriated  for  streets, 
but  subject  to  the  easement  or  right  of  way 
over  the  same  in  the  parties  entitled  to  lands 
and  premises  bounded  by  and  fronting  on 
these  streets. 

It  cannot  be  necessary  to  examine  the  ques- 
tion, whether,  by  implication  of  law,  a  legal 
right  of  way  was  granted  to  the  purchasers  of 
lots  bounded  on  these  streets  ;  neither  do  the 
principles  of  construction,  applicable  to  grants 
of  property  in  the  country,  apply  to  convey- 
ances of  city  lots.  The  right  of  way  as  a  mere 
rural  servitude,  is  confined  to  a  convenient 
passage  from  the  property  granted,  to  the  pub- 
lic road  or  highway.  As  this  is  all  that  is 
usually  wanted  for  the  use  of  the  premises 
granted,  although  the  lot  is  bounded  upon  sev- 
eral roads,  the  law  gives  to  the  grantee  nothing 
99*]  more  than  convenient  passages  *to  and 
from  the  premises  granted;  but  upon  the  same 
principle  on  which  the  law  implies  a  grant  of 
a  convenient  way  as  incident  to  a  lot  or  farm  in 
the  country,  the  grant  of  a  building  lot  in  the 
-city,  described  in  the  conveyance,  or  in  the 
town  plot  to  which  it  refers,  as  bounded  by 
streets  or  alleys  of  a  certain  width,  implies  a 
right  in  the  grantee  to  have  the  street  kept  open 
in  front  of  his  lot  for  the  benefit  of  light  and 
air,  as  well  as  for  a  mere  passage  to  and  from 
the  premises;  if  it  is  bounded  by  a  street  or  al- 
ley in  the  rear,  the  grantee  is  entitled  to  have 
that  kept  open  also  for  the  same  purposes  of 
light  and  air,  as  well  as  for  a  necessary  pas- 
sage to  the  rear  of  his  building,  or  to  his  gar- 
den or  stables.  Where  the  owner  of  city  prop- 
erty has  sold  portions  of  the  same  for  building 
lots,  with  reference  to  a  city  plan,  a  court  of 
equity  would  not  permit  him  to  shut  up  the 
streets  adjacent  to  the  lots  granted,  without  an 
express  or  implied  reservation  of  such  a  right. 
It  is,  therefore,  not  very  material  to  inquire 
whether  the  right  to  have  these  streets  kept 
open  for  the  benefit  of  the  plaintiff's  grantees 
was  a  legal  right,  implied  by  the  terms  of  the 
grant,  or  whether  it  was  a  mere  equitable  right, 
arising  from  the  situation  and  nature  of  the 
property  granted.  I  am  inclined  to  think,  how- 
ever, if  the  lots  are  conveyed  as  bounded  by 


legal  right  as  against  the  grantor,  to  have  those 
streets  kept  open  for  the  benefit  of  the  property 
granted;  and  in  either  point  of  view,  the  plaint- 
iff had  no  equitable  claim  to  charge  his  grant- 
ees or  their  assigns  with  the  full  value  of  these 
streets,  estimating  them  as  building  lots.  All 
that  he  had  any  right  to  claim  was  the  value 
of  the  streets  to  him,  subject  to  the  right  of  his 
gran  tees  to  have  them  permanently  kept  open; 
in  other  words,  the  me,re  value  of  the  legal 
title,  subject  to  this  easement,  or  urban  servi- 
tude. If  this  is  all  the  damage  he  is  entitled  to 
claim,  I  presume  it  will  not  be  disputed  that 
his  damages  by  having  the  property  converted 
into  public,  instead  of  private  streets,  is  merely 
nominal. 

But  it  is  said  that  the  law  which  authorizes 
the  taking  of  private  property  in  the  City  of 
N.  Y.  for  a  public  street  is  unconstitutional, 
on  the  ground  that  the  Legislature  cannot  au- 
thorize *private  property  to  be  taken  [*1OO 
for  public  use  without  the  intervention  of  a 
jury.  If  the  plaintiff  is  right  on  this  point, 
then  no  damages  could  be  awarded  to  him,  and 
his  right  to  the  street  remains  as  it  was  before 
the  commencement  of  these  proceedings;  and 
all  the  streets  which  have  been  laid  out  in  the 
City  of  N.  Y.  for  the  last  20  years  are  wholly 
unauthorized  and  invalid,  except  in  those  cases 
where  the  owners  of  the  land  have  voluntarily 
given  up  their  property  for  the  use  of  streets. 
I  apprehend,  however,  this  court  will  not  ar- 
rive at  such  a  conclusion.  The  assessment  of 
damages  by  commissioners,  instead  of  a  jury, 
is  supposed  to  be  in  violation  of  those  amend- 
ments of  the  Constitution  of  the  U.  S.  which 
provide  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law;  that  pri- 
vate property  shall  not  be  taken  for  public  use 
without  just  compensation;  and  that  in  suits 
at  common  law,  where  the  value  in  cpntro- 
vesy  shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  preserved.  I  have  formerly  had 
occasion  to  examine  the  question  how  far  these 
amendments  of  the  Constitution  of  the  U.  S. 
were  restrictive  upon  the  power  of  the  indi- 
vidual States;  and  the  conclusion  at  which  I 
arrived  was,  that  all  the  amendments  adopted 
by  Congress  at  its  first  session,  and  afterwards 
sanctioned  by  the  requisite  number  of  States, 
were  intended  to  be  restrictive  upon  the  Gov- 
ernment of  the  U.  S.  and  upon  its  officers  ex- 
clusively. Jackson  v.  Wood,  2  Cow.,  818,  n.  b. 
The  preamble  which  was  prefixed  to  these 
amendments,  as  adopted  by  Congress,  is  im- 
portant to  show  in  what  light  that  body  con- 
sidered them.  This  preamble  has  not  usually 
been  published  in  connection  with  these  amend- 
ments; it  will  be  found  in  the  journal  of  the 
Federal  Convention,  as  published  in  conform- 
ity to  a  resolution  of  Congress,  and  is  as  fol- 
lows: "  The  Conventions  of  a  number  of  the 
States  haying  at  the  time  of  their  adopting  the 
Constitution  expressed  a  desire,  in  order  to  pre- 
vent misconstruction  or  abuse  of  its  powers, 
that  further  declaratory  and  restrictive  clauses 
should  be  added;  and  as  extending  the  grounds 
of  public  confidence  in  the  government  will 
best  insure  the  beneficent  ends  of  its  institu- 
tion: resolved,"  etc.,  that  the  folio  wing  articles 
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be  proposed,  etc.  When  we  take  into  consid- 
1O1*]  eration  *the  fact  that  this  preamble 
was  added  by  the  Senate,  after  they  had 
amended  the  resolution  of  the  House  by  ex- 
punging therefrom  the  only  article  proposed 
as  restrictive  upon  the  powers  of  the  States  ; 
and  when  it  is  known  that  these  amendments 
were  introduced  into  Congress  by  Mr.Madison, 
in  consequence  of  the  objections  which  had 
been  made  in  the  State  Conventions  to  the  un- 
limited powers  given  by  the  Constitution  to  the 
General  Govertment,  I  think  it  is  very  evident 
that  the  amendments^were  intended  to  apply 
to  the  General  Government  only,  for  the  pur- 
pose of  restricting  and  limiting  its  powers,  but 
without  any  intention  of  limiting  or  control- 
ling state  legislation.  But  as  the  same  provis- 
ions substantially  are  now  contained  in  the 
Constitution  of  this  State,  it  becomes  necessa- 
ry to  inquire  whether  there  is  anything  in  the 
manner  in  which  the  property  of  individuals 
is  taken  for  public  streets  in  the  City  of  N.  Y., 
or  in  the  mode  of  ascertaining  compensation, 
therefor,  which  conflicts  with  the  provisions 
of  that  instrument. 

It  is  not  denied  that  the  Legislature  have  the 
power  to  authorize  the  taking  of  private  prop- 
erty for  the  purpose  of  public  streets,  upon 
making  just  compensation  to  the  owners;  but 
it  is  insisted  by  the  plaintiff's  counsel  that  the 
increased  value  of  adjacent  property  belonging 
to  the  same  individual  cannot  beset  off  against 
the  loss  or  damage  sustained  by  him  in  tak- 
ing his  property  for  a  street,  and  be  consid- 
ered as  a  just  compensation  for  the  property 
so  taken;  and  that  in  all  cases  the  damage 
must  be  ascertained  by  the  verdict  of  a  jury. 
I  have  recently  had  occasion  to  examine  these 
questions  also,  in  the  case  of  Beeckman  v.  Sar. 
'  &  Schen.  R.  R.  Co.  (which  is  not  yet  reported), 
and  came  to  the  conclusion  that  both  of  these 
objections  were  untenable.  The  owner  of  the 
property  taken  is  entitled  to  a  full  compensa- 
tion for  the  damage  he  sustains  thereby,  but 
if  the  taking  of  his  property  for  the  public  im- 
provement is  a  benefit  rather  than  an  injury  to 
him,  he  certainly  has  no  equitable  claim  to 
damages.  Besides,  it  is  a  well  settled  principle, 
that  where  any  particular  county,  district  or 
neighborhood  is  exclusively  benefited  by  a 
public  improvement,  the  inhabitants,  of  that 
1O2*]  *district  may  be  taxed  for  the  whole 
expenses  of  the  improvement,  and  in  propor- 
tion to  the  supposed  benefit  received  by  each. 
In  this  case,  if  the  whole  value  of  the  proper- 
ty taken  for  a  street  in  the  City  of  N.  Y.  is  al- 
lowed to  the  individual  owner,  the  proprietors 
of  the  adjacent  lots  must  be  assessed  for  the 
purpose  of  paying  that  amount,  and  if  the  in- 
dividual whose  property  is  taken  is  the  owner 
of  a  lot  adjacent,  that  lot  must  be  assessed 
ratably  with  the  others.  It,  therefore,  makes 
no  difference  whether  he  is  allowed  the  whole 
value  of  the  property  taken  in  the  first  instance, 
and  is  assessed  for  his  portion  of  the  damage,  or 
whether  the  one  sum  is  offset  against  the  other 
in  the  first  place,  and  the  balance  only  is  al- 
lowed. 

The  mode  of  ascertaining  damages  by  com- 
missioners, had  been  extensively  practiced  in 
this  State  previous  to  the  adoption  of  the  new 
Constitution.  As  this  was  well  known  to  the 
members  of  the  Convention  who  framed  that 
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instrument,  and  to  the  people  who  adopted  it, 
when  they  uirected  that  private  property  should- 
not  be  taken  for  public  use  without  just  com- 
pensation, but  said  nothing  as  to  the  manner 
in  which  such  compensation  should  be  ascer- 
tained, it  is  to  be  presumed  they  intended  to- 
leave  that  subject  to  the  discretion  of  the  Leg- 
islature, to  be  regulated  in  such  manner  as 
might  be  prescribed  by  law. 

The  provision  of  the  Constitution  relative  to 
the  trial  by  jury  relates  to  the  trial  of  issues  of 
fact,  in  civil  and  criminal  proceedings  in  courts 
of  justice,  and  has  no  relation  to  cases  of  this 
kind.  Although  damages  have  frequently  been 
ascertained  by  the  oaths  of  12  freeholders,  both 
before  and  since  the  adoption  of  the  Constitu- 
tion, yet  these  are  not  jury  trials  within  the 
spirit  or  meaning  of  that  provision. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
in  error  has  received  full  compensation  for  the 
land  taken  for  the  street,  by  the  enhanced  val- 
ue which  he  must  have  obtained  on  the  sale  of 
the  lots  adjacent  to  the  same,  and  that  the 
amount  of  nominal  damages,  to  which  he  was 
probably  entitled,  has  been  legally  ascertained 
and  allowed  to  him  in  the  report  of  the  Commis- 
sioners of  Estimate  and  Assessment.  The  judg- 
ment of  the  Supreme  Court  should,  therefore, 
be  affirmed. 

*By  Mr.  Senator  Sherman.  By  [*1O3 
the  return  to  the  writ  of  error  in  this  case,  it 
appears  that  Ridge  and  Attorney  Sts.  were  to 
be  opened  from  Division  St.,  past  Grand  to- 
Broome  St.,  a  distance  of  about  590  feet  in  At- 
torney, and  463  feet  in  Ridge  St.,  running  par- 
allel with  each  other,  distant  one  block  apart, 
and  extending  two  blocks  in  length,  making 
four  sections  of  streets,  by  being  intersected 
by  Grand  and  Broome  Sts.  These  blocks  have 
long  been  more  or  less  improved  and  built  upon, 
by  the  owners  of  lots,  and  are  now  principally 
covered  with  buildings.  The  whole  of  the 
ground  was  originally  owned  by  John  R.  Liv- 
ingston, the  plaintiff  in  error,  and  he  still  con- 
tinues to  be  the  owner  of  several  lots  in  some 
of  the  blocks  fronting  on  these  streets,  but  in 
the  section  of  Ridge  St.,  between  Division  and 
Grand  Sts.,  he  is  not  the  owner  of  any  lo't, 
having  sold  out  the  whole  of  his  interest  in  fee. 

Although  the  proceeding  by  the  Corporation- 
purports  to  be  the  opening  of  these  streets,  it 
is  a  proceeding  more  on  paper  than  in  fact,  for 
the  streets  have  been  opened,  and  traveled,  and 
used,  for  a  great  number  of  years.  But  the 
proceeding  became  necessary  to  settle  and  ex- 
tinguish individual  claims,  and  to  vest  the  title 
of  these  streets  in  the  Corporation.  It  was 
likewise  necessary  to  justify  the  Corporation 
in  pitching,  paving,  and  keeping  them  in  re- 
pair, at  the  public  expense,  for  the  accommo- 
dation of  the  inhabitants  residing  on  the  lots 
fronting  on  these  streets.  Doubts  were  enter- 
tained whether  this  could  legally  be  done  with- 
out Mr.  Livingston's  consent,  if  the  fee  of  the 
street  is  in  him;  for  it  appears  to  be  settled  law, 
that  an  interference  with  the  soil  of  a  road  or 
street,  or  even  the  cutting  down  of  a  tree  grow- 
ing on  the  same  by  one  person,  when  the  fee 
is  in  another,  is  a  trespass. 

By  the  statute  under  which  the  Commission- 
ers proceeded,  it  became  their  duty  to  estimate 
the  damage  for  the  ground^taken  for  the  street^ 
and  to  award  to  the  owner  a  just  compensation 
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for  the  same,  according  to  his  interest  therein ; 
and  whatever  such  damage  shall  amount  to,  is 
required  by  the  Act  to  be  assessed  upon,  and 
paid  by  the  present  owners  of  lots  and  houses 
fronting  on  the  streets,  or  being  within  half 
blocks  each  way.  The  Commissioners  esti- 
1O4*]  mated  the  damage  of  the  *plaintiff  in 
error  for  his  interest  in  the  ground  of  these 
streets  as  nominal,  whereas  he  claimed  to  be 
paid  the  full  value  of  the  ground,  and  at  the 
rate  adjoining  lots  were  selling  for. 

In  order  to  arrive  at  the  proper  conclusion  in 
ascertaining  the  rights  of  the  parties  in  this 
case,  two  inquiries  necessarily  present  them- 
selves for  consideration  :  1.  Were  these  streets 
dedicated  previous  to  the  appointment  of  Com- 
missioners, by  the  acts  of  Mr.  Livingston  and 
the  operation  of  law?  2.  Did  the  fee  of  the 
streets  belong  to  Mr.  Livingston,  or  to  the  own- 
ers of  the  adjoining  lots,  as  incident  or  appur- 
tenant to  their  grants?  Some  facts  were  con- 
ceded in  argument,  explanatory  of  the  case  on 
both  sides.  The  plaintiff  in  error  states  in  his 
affidavit,  that  this  plot  of  ground  was  origi- 
nally delineated  on  the  chart  of  the  City  as  res- 
ervations for  the  streets  in  question,  whenever 
the  Corporation  should  see  fit  to  open  the  same; 
and  by  a  reference  to  this  chart  or  map  referred 
to  in  argument,  it  appeared  to  bear  date  in 
1803,  was  put  on  file  at  the  request  of  Mr.  Liv- 
ingston, and  that  afterwards  he  began  selling 
off  lots,  giving  deeds  in  fee  simple  to  the  pur- 
chasers, and  bounding  them  by  these  streets 
according  to  the  map  on  file.  The  streets  were 
thrown  open,  and  the  grantees  of  lots  went  on 
building  and  improving  on  the  line  of  these 
streets,  from  the  commencement  down  to  the 
present  day.  It  does  not  appear  that  the  Cor- 
poration did  anything  in  relation  to  the  open- 
ing of  these  streets,  except  permitting  a  map  to 
be  made  of  them,  according  to  the  plan  agreed 
upon.  They  had  no  authority  to  open  them, 
or  to  remove  the  fences.  From  all  that  ap- 
peared, the  fair  inference  to  my  mind  is,  that 
these  streets  have  been  opened  and  used  with 
the  consent  and  approbation  of  Mr.  Living- 
ston for  20  years  and  more.  It  was  according 
to  the  common  experience  of  the  conduct  of 
men,  that  he  should  encourage  and  promote 
the  opening  of  these  streets,  as  the  population 
of  the  City  extended  out  upon  the  island,  so  as 
to  render  unproductive  fields  available  by  the 
sale  and  improvement  of  lots.  And  it  is  very 
evident  that  these  streets,  and  the  individuals 
who  were  induced  to  purchase  the  lots,  and 
expend  their  money  in  building  upon  them, 
enhanced  the  value  of  his  property.  It  would 
be,  to  my  mind,  an  act  of  injustice,  to  compel 
these  purchasers  to  pay  for  a  right  of  way, 
1O5*J  *  which  I  think,  included  in  their  con- 
tracts and  paid  for,  on  receiving  their  deeds. 
I  presume  it  is  not  doubted  that  each  purchas- 
er of  a  lot  has  a  right  of  way  over  the  land  of 
the  grantor,  where  it  surrounds  him,  whether 
open  or  closed,  to  and  from  a  public  highway. 
This  principle,  it  is  true,  is  applicable  to  the 
grantees  only. 

But  the  more  important  question  is,  has  there 
been  in  this  case  what  the  law  calls  a  dedica- 
tion of  these  streets,  not  only  to  the  grantees, 
but  to  the  public  at  large?  There  are  two 
modes  of  establishing  the  dedication  of  a  street: 
one  by  length  of  time,  the  other  by  an  Act  so 
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unequivocal  in  its  nature  as  to  require  no  time 
to  warrant  a  presumption.  In  11  East,  376, 
and  in  1  Burr.,  133,  it  was  decided  that  where 
a  person  suffers  a  piece  of  ground  to  remain 
open,  and  permits  it  to  be  used  a»  a  public 
thoroughfare  for  a  number  of  years,  he  shall 
be  presumed  to  have  abandoned  it  to  the  pub- 
lic. Formerly,  20  years  was  thought  neces- 
sary, but  it  was  afterwards  decided  that  12, 
and  subsequently  8  years  use  of  a  highway  was 
sufficient  length  of  time  to  authorize  the  pre- 
sumption of  a  dedication.  In  Rex  v.  Lloyd,  1 
Camp.,  N.  P.,  260,  it  was  held,  if  the  owner 
of  ground  throws  open  a  passage,  and  neither 
marks,  by  putting  up  any  visible  bar  or  dis- 
tinction, that  he  means  to  preserve  all  his 
rights,  nor  excludes  persons  from  passing  over 
it,  he  shall  be  presumed  to  have  dedicated 
it  as  a  public  way.  In  Str.,  1004,  it  was 
held  a  sufficient  dedication,  that  the  plaintiff 
some  years  since  had  built  a  street  upon  his 
own  ground,  which  had  ever  since  been  used 
as  a  highway;  but  that  trespass  might  be  main- 
tained for  an  injury  done  to  the  soil,  the  plaint- 
iff being  the  owner  of  the  adjoining  ground. 
In  Woodynv.  Haddan,  5  Taunt.,  125,  Cham- 
bre.  /. ,  says:  ''No  particular  time  in  this  case  is 
necessary,  as  evidence  of  dedication  ;  it  is  not 
like  a  grant  presumed  from  length  of  time.  If 
the  act  of  dedication  be  unequivocal,  it  may 
take  place  immediately  ;  as  for  instance,  if  a 
man  builds  a  row  of  houses  on  each  side  of  a 
strip  of  ground,  making  it  a  street  leading  into 
another  street,  and  sells  or  lets  these  houses,  it 
is  instantly  a  dedication,  and  a  public  high- 
way. If  it  be  not  so,  every  one  that  passes 
over  it  is  a  trespasser,  unless  he  gets  the  own- 
er's consent."  On  either  ground,  I  think  there 
was  a  clear  *dedication  of  the  ease-  [*1O6 
ment,  or  right  of  way  to  the  public.  On  the 
score  of  length  of  time,  the  case  will  justify  a 
user,  by  the  permission  of  the  plaintiff,  for 
something  like  twenty  years  ;  and  on  the  other 
hand,  by  making  these  strips  of  ground  streets, 
laying  out  lots  fronting  on  both  sides,  selling 
them,  and  by  buildings  being  immediately  put 
up  by  the  purchasers,  the  facts,  in  my  opinion, 
are  sufficient  to  constitute  a  dedication  at  the 
time. 

The  first  case  reported,in  our  books  of  a  dedi- 
cation of  a  street  in  the  City  of  N.  Y.  is  that 
of  Mercer  St. ,  in  4  Cow. ,  542,  which  was  re- 
ferred to  by  counsel,  as  one  which  the  judges 
themselves  say  was  decided  upon  an  erroneous 
principle,  arising  from  the  want  of  a  more  full 
development  of  facts,  and  a  thorough  examina- 
tion of  the  principle.  This  decision  was  made 
in  1828,  and  in  the  case  of  Lewis  St. ,  the  decis- 
ion was  corrected  by  the  same  court,  without 
the  intervention  of  the  Court  of  Errors.  In  the 
case  of  Mercer  St.,  the  judges  sent  back  the  re- 
port of  the  Commissioners  for  awarding  nomi- 
nal damages  to  the  owner,  intimating  that  the 
owner  was  entitled  to  the  value  of  ordinary 
ground.  It  is  very  probable  that  had  it  not 
been  for  that  decision,  this  cause  would  not 
have  been  brought  to  this  court ;  but  in  the 
subsequent  case  the  court  went  more  fully  into 
the  subject,  and  decided  that  the  original  own- 
er of  the  soil,  Mr.  Bayard,  was  entitled  only  to 
nominal  damages.  It  was  there  made  a  ques- 
tion whether  he  was  entitled  to  the  fee.  The 
facts  in  that  case  were  somewhat  different  from 
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this,  though  the  principle  was  the  same.  Mr. 
Bayard  had  opened  a  street  through  his  ground 
about  four  or  five  years  before,  and  sold  off 
his  lots  fronting  on  the  same  ;  and  the  doubt 
which  appeared  to  exist  was,  whether  it  had 
become  a  thoroughfare  or  highway,  and  in 
whom  was  the  fee  of  the  road.  My  impression 
in  that  case  is,  that  he  had  parted  with  the  fee 
as  well  as  the  right  of  way.  But  the  subse- 
quent case  of  Lewis  St.,  2  Wend.,  472,  again 
decided  the  principle  in  favor  of  nominal  dam- 
ages. 

Another  question  raised  in  argument  in  this 
case  is,  in  whom  was  the  fee  of  these  streets 
at  the  time  the  Commissioners  were  appointed  ? 
Was  it  in  Mr.Livingston, throughout  the  whole 
extent  of  the  streets,  or  only  co  extensive  with 
1O7*]  his  *ownership  of  adjoining  ground? 
A  man  may  have  a  right  of  way,  without  hav- 
ing an  interest  in  the  fee;  and  if  such  a  person 
interferes  with  the  soil  under  the  surface,  or 
uses  it  in  any  other  way  than  for  passing  and 
repassing,  he  is  responsible  as  a  trespasser  to 
the  owner  of  the  fee.  Coke  says,  2  Inst.,  705, 
"  the  fee  of  the  road  is  in  the  lord  of  the  manor, 
or  the  land  owners  on  both  sides  of  the  way;" 
and  the  same  doctrine  is  recognized  in  1  Burr., 
145.  In  the  case  of  Jackxon  v.  Hathaway,  15 
Johns. ,  447,  the  court  say  that  the  fee  is  in  the 
owner  of  the  soil  adjoining,  and  he  may  main- 
tain trespass  or  ejectment,  and  exercise  all 
rights  and  powers  not  inconsistent  with  the 
right  of  way;  if  he  sells  it  by  boundaries  that 
exclude  the  road,  the  fee  in  the  road  does  not 
pass  as  an  incident,  but  if  he  bounds  it  on  the 
side  of  the  road,  or  along  a  highway,  or  upon  a 
highway,  or  running  to  a  high  way,  there  is  rea- 
son to  intend  the  party  meant  the  middle  of  the 
highway.  In  6  Mass.,  454,  the  owner  of  the 
adjoining  ground  brought  trespass,f  or  stopping 
up  a  drain  under  a  road;  he  was  a  purchaser  in 
fee, by  an  ordinary  deed  fr.om  a  former  owner, 
and  it  was  decided  that  he  was  entitled  to  the 
fee  of  the  road,  subject  to  the  easement,  and 
might  sink  a  drain,  or  construct  a  water-course 
for  a  mill  across  the  road,  below  the  surface, 
as  he  owned  on  both  sides,  and  might  maintain 
trespass  for  disturbing  them.  In  3  Mas.,  280, 
Judge  Story,  speaking  of  this  principle,  says, 
"  the  good  sense  of  this  doctrine  is,  that  under 
the  grant  of  a  thing,  whatever  is  parcel  of  it, 
or  necessary  to  its  beneficial  enjoyment,  or  in 
common  intendment  is  included  in  it,  passes  to 
the  grantee."  In  1  Day,  103,  the  subject  is  fully 
examined,  and  it  is  there  held,  that  when  the 
owner  of  the  adjoining  soil  sells  to  the  grantee 
by  the  usual  deed  of  seisin  and  warranty,  he 
takes  the  right  of  soil  in  the  highway,  subject 
to  the  public  right  of  passage;  and  that  al- 
though there  was  a  clause  in  the  deed  saving 
and  excepting  the  highway,  it  was  decided  not 
to  be  a  reservation  of  the  fee  of  the  road,  it 
being  held  to  be  inconsistent  and  void.  Sev- 
eral other  cases  (1  Yeates,  167;  9  Serg.  &  It.,  9, 
1  Pick.,  122),  go  to  establish  the  same  doctrine. 
In  these  cases  it  is  held  that  the  owners  of  the 
1 08*j  soil  on  each  side  *take  the  fee,  as  ap- 
purtenant to  the  grant,  each  to  the  middle  of 
the  road,  or  ad  juum  via,  and  is  similar  to  a 
grant  bounded  by  a  river  not  navigable,  as  de- 
cided in  15  Johns.,  195. 

It  is  unreasonable  that  an  owner  who  has  sold 
his  ground  adjoining  a  road  or  street,  should 
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retain  what  can  be  of  no  use  to  him — the  right 
of  bringing  trespass  for  injuries  to  the  soil;  but 
it  is  important  to  the  owner,  who  has  an  im- 
mediate interest  in  the  preservation  of  the  road, 
and  often  under  the  necessity  of  using  the  soil, 
taking  earth  and  stones,  putting  down  trees, 
making  drains  and  vaults,  and  for  a  variety  of 
other  purposes .  Nothing  would  appear  more 
unreasonable  than  that  he  should  be  subject  to 
an  action  of  trespass  for  so  doing.  This  prin- 
ciple does  not  apply  to  the  whole  extent  of  these 
streets,  but  as  far  as  the  plaintiff  sold  out  ad 
joining  ground,  so  far,  in  my  opinion,  the  fee 
of  the  street  is  in  the  present  owners.  What 
kind  of  a  reservation  Mr.  Livingston  made,  as 
alluded  to  in  the  case — what  was  its  nature,  or 
whether  he  made  any  reservation  of  the  fee, 
does  not  appear,  and  was  denied  in  argument. 
If  this  doctrine  applies  to  that  section  of  Ridge 
St.,  between  Division  and  Grand  Sts.,  where 
Mr.  Livingston  owned  no  adjoining  ground, 
then  he  has  received  an  adequate.  If  not  more 
than  an  adequate  compensation. 

As  to  the  constitutional  question,  I  admit 
that  taking  a  man's  property  without  his  con- 
sent, is  one  of  the  highest  powers  that  is  exer- 
cised under  the  Constitution,  and  ought  to  be 
used  with  great  caution.  Yet  such  are  the  terms 
of  that  instrument  or  compact,  made  by  the 
sovereign  people  of  this  State,  of  whom  Mr. 
Livingston  is  one,  that  private  property  may 
be  taken  for  public  purposes,  on  making  a  just 
compensation  therefor.  This  compact  has  been 
reconfirmed  by  the  people  since  the  passage  of 
the  Act  in  question.  The  next  inquiry  is,  has 
this  property  been  taken  by  due  process  of  law, 
and  has  a  just  compensation  been  made  there- 
for? On  this  last  point  I  have  given  my  views. 
On  the  other  I  am  of  opinion,  that  if  the  mode 
of  taking  rests  with  the  Legislature,  and  they 
have  prescribed  one  which  operates  alike  on 
all  whom  it  affects,  and  is  not  individual  or 
partial,  that  it  is  valid,  and  embraced  within 
the  constitutional  limits. 

*  Without  entering  further  into  this  [*1O9 
inquiry,  I  must  say  that  the  arguments  ad- 
vanced are  not  sufficient  to  convince  my  mind 
that  the  law  under  which  the  Commissioners 
acted  is  invalid.  The  law  has  been  so  long  re- 
cognized by  the  state  courts,  and  by  various 
Acts  of  the  Legislature,  and  the  principle  in- 
troduced into  so  many  other  laws,  that  I  should 
require  other  and  stronger  reasons  than  those 
urged  in  argument,  to  convince  my  mind  of  its 
unconstitutionally;  the  effect  of  which  would, 
probably,  be  to  throw  open  to  litigation  all  acts 
done  under  the  same,  for  the  20  years  it  has 
been  in  operation.  I  am  of  opinion  that  justice 
has  been  done  in  this  case,  and  am,  therefore, 
in  favor  of  affirming  judgment. 

The  Court  being  unanimously  of  the  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed,  it  was  affirmed  accordingly. 

Disapproved— 3  Barb.,  281;  6  Barb.,  217. 

Distinguished— 9  Barb.,  543;  14  Barb..  337;  48  How. 
Pr.,  19. 

Commented  upon— 10  Hun,  93. 

Dedication  for  highway*—  Compensation.  Cited  in 
—11  Wend.,  498  ;  17  Wend*  661 ;  18  Wend.,  61,  411 ;  19 
Wend.,  129;  20  Wend.,  97, 116;  22  Wend.,  435;  5  Denio, 
19:  4  N.  Y.,  4*5;  9  N.  Y.,  266;  23  N.  Y.,  64;  27  N.  Y., 
201;  50  N.  Y.,  279;  81  N.  Y.,  446;  10  Hun,  93:  11  Barb., 
450;  16  Barb  ,  253;  17  Barb.,  630 ;  47  How.  Pr..  250 ;  11 
Abb.  Pr.,  199:  2  Abb.  N.  C.,  396;  3  Abb.  N.  8.,  450;  11 
Minn.,  540 ;  16  Minn.,  379;  35  Cal.,  500 ;  57  111.,  368 ;  74 
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111.,  412;  35  N.  J.  L.,  483 ;  37  N.  J.  L.,  125 ;  30  Ind.,  81 ; 
4  Allen,  211;  8  Am.  Rep.,  258  (69  Pa.  St.,  352). 

Jury  trial— Not  applicable  to  incidental  proceed- 
ings. Cited  In— 9  Wend.,  590;  10  Wend.,  457;  4  Hill, 
149;  37  Super.,  568;  22  Minn.,  180:  24  Cal.,  454. 

Certiorari.    Cited  in— 7  Hill,  19. 

Easement— Respective  rights  of  public  and  owner  of 
property.  Cited  in— 7  Barb.,  308;  11  Barb.,  30,  303;  5 
Duer,  149. 

Public  improvement— Taxation— Legislative  power 
—Compensation.  Cited  in— 17  Barb.,  231 ;  24  Barb., 
484;  14  How.  Pr.,  214;  66  How.  Pr.,  532;  5  Abb.  Pr., 
127:  1  Abb.  U.  S.,  334;  22  Cal.,  490;  46  Am.  Dec..  634, 
636  (5  Gill,  383);  1  Am.  Rep..  250  (27  Iowa,  — );  3  Am. 
Rep.,  617  (65  Pa.  St.,  146);  8  Am.  Rep.,  258  (69  Pa.  St., 
352). 

Former  adjudication— When  a  bar  to  subsequent 
action.  Cited  in— 39  How  Pr.,  519;  48  How.  Pr.,  19. 

Also  cited  in— 6  Lans.,  46;  57  Barb.,  496. 


REAB  v.  McALISTER. 

Sale  of  Chattels —  Warranty— Recoupment— Set- 
off— Extends  to  Unliquidated  Demands  aris- 
ing on  Contract — Interest,  when  Allowed — 
Practice  —  Objection  to  Decision  of  Court — 
Practice. 

In  an  action  for  the  recovery  of  the  price  of  an 
article,  sold  with  warranty  of  its  goodness,  or  in  re- 
lation to  which  there  was  a  fraudulent  misrepresen- 
tation, the  defendant,  on  notice  given  with  his  plea, 
may  give  evidence  of  the  fraud  or  breach  of  war- 
ranty in  diminution  of  the  plaintiff's  claim. 

The  Act  of  1813  in  relation  to  set-offs  was  broader 
than  the  Act  of  1801,  and  extended  the  right  of  set- 
off  to  unliquidated  demands  arising  on  contract. 

A  merchant  or  manufacturer  whose  uniform  cus- 
tom it  is  after  a  limited  period  of  credit  to  charge 
interest  upon  articles  sold  or  manufactured  by  him, 
may  charge  interest  accordingly  to  those  who  are 
the  habit  of  dealing  with  him  with  a  knowledge  of 
such  custom- 

Where  a  general  objection  is  made  to  the  decision 
of  a  court  on  the  trial  of  a  cause,  and  on  review 
thereof,  the  decision,  if  objectionable  at  all,  is  so 
only  in  part;  the  party  is  not  allowed  to  avail  him- 
self of  the  objection,  for  the  want  of  precision  in 
stating  it  at  the  trial. 

'  Citations— 3  Bligh,  N.  S.,  22:  6  Cow.,  613;  3  Johns. 
Ch.,  a51,  358:  1  R.  L.  of  1801,  347,  494;  2  Johns.,  150;  2 
Cai.,  33;  1  Johns.,  56;  5  Laws  of  N.  Y.,  Webster's  ed.. 
377  ;  1  R.  L.  of  1813,  515 ;  2  R.  S.,  234,  sec.  50,  sub.  3 ; 
a54,  sec.  18,  sub.  3:  1  Vern.,  117:  2  Cowp.,  63;  7  East, 
480,  481,  484;  1  Camp.,  38;  4  Man.  &  R.,  208;  4  Barn.  & 
C.,  259;  12  Wh..  193;  11  Johns..  50.  495;  13  Johns.,  302  ; 
2  Wend..  431;  3  Wend.,  236, 238;  12  Mart.,  478;  1  T.  R., 
85:  2  Phil.  Ev.,  87;  18  Johns.,  141.  403;  7  East,  480,  485; 
1  Cowp.,  56;  6  T.  R.,  488;  Montague,  Set-off,  20,  21 ; 
1  Esp.,  278;  2  Johns.,  155;  4  Johns.  Ch.,  292;  17  Com. 
L.  R.,  121, 373;  4  Vin.  Abr.,  533:  2  Stark.  Ev.,  646. 

T?  RROR  from  the  Supreme  Court.  Reab  sued 
-LJ  McAlister  in  the  C.P.  of  Washington  Co., 
in  an  action  of  assumpsit.  The  declaration  con- 
tained counts  for  goods  sold  and  delivered  gen- 
erally, for  a  cooking  stove  and  stove-pipe  sold 
and  delivered, and  a  special  count  for  a  cooking 
stove  sold  the  defendant  at  the  price  of  $45, 
1 1 O*]  to  be  paid  for  in  six  mouths  after  *de- 
livery,  which  the  plaintiff  warranted  to  draw 
and  carry  smoke  well.  The  defendant  pleaded 
the  general  issue,  and  subjoined  thereto  a  no- 
tice that  as  matter  of  defense,  and  in  bar  of  the 
plaintiff's  claim  to  recover  the  value  of  the 
cooking  stove,  he  would  prove  on  the  trial  a 
breach  of  the  warranty  in  relation  to  the  stove. 
On  the  trial,  the  plaintiff  proved  the  sale  and 
delivery  of  the  stove  at  the  price  of  $45,  on  a 
credit  of  six  months,  and  also  proved  an  ac- 
count for  sundry  other  items,  amounting  to  a 
few  dollars,  and  claimed  interest.  The  proof 
in  relation  to  the  interest  was,  that  the  plaint- 
iff's custom  was  to  charge  interest  on  his  ac- 
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counts  after  90  days,  which  was  generally 
known.  The  plaintiff's  books  of  account  were 
produced  in  evidence,  from  which  it  appeared 
that  the  amount  of  his  account  against  the  de- 
fendant, exclusive  of  interest,  was  $74.26,  and 
that  the  interest  on  the  same  was  $11.80.  It 
was  also  proved  by  two  witnesses  that  the  de- 
fendant had  admitted  all  the  items  charged  in 
the  plaintiff's  account,  except  a  stove,  pipe, 
dumb  stove  and  wire  appendages  to  the  stove. 
The  defendant  objected  to  the  plaintiff's  right 
to  recover  interest,  which  objection  was  over- 
ruled; the  defendant  excepted  and  the  plaintiff 
rested.  The  defendant  then  offered  to  prove 
a  breach  of  the  warranty  in  relation  to  the 
stove,  by  showing  that  it  would  not  draw  and 
carry  smoke,  and  was  unfit  for  use;  that  he 
took  it  to  the  plaintiff  and  offered  to  return  it, 
and  that  the  plaintiff  refused  to  receive  it.  This 
evidence  was  offered:  1.  As  an  offset  of  dam^ 
ages  for  the  breach  of  the  warranty  against  the 
demand  of  the  plaintiff;  and  2.  To  reduce  the 
yalue  of  the  stove;  fraud  in  the  sale  of  the  stove 
was  neither  pretended  nor  alleged.  The  evi- 
dence was  objected  to  by  the  plaintiff,  and  the 
court  decided  that  it  was  inadmissible  as  an 
offset,  and  that  the  sale  being  absolute  and  un- 
conditional for  a  stipulated  price,  and  no  fraud 
being  alleged,  the  warranty  and  the  breach  of 
it  could  not  be  received  in  evidence  to  reduce 
the  price  agreed  upon.  The  defendant  ex- 
cepted, and  the  jury,  under  the  charge  of  the 
court,  deducting  from  the  plaintiff's  demand 
sundry  charges  proved  by  the  defendant,  found 
a  verdict  for  the  plaintiff  for  $65.61  damages, 
for  which  amount,  together  with  costs,  the  C. 
P.  gave  judgment.  The  Supreme  Court  re- 
versed *this  judgment,  holding  that  Pill 
the  evidence  offered  was  admissible  in  diminu- 
tion of  the  amount  claimed  for  the  stove  by  the 
plaintiff.  The  plaintiff  sued  out  a  writ  of  error 
to  this  court.  For  a  more  a  full  statement  of 
the  case,  the  arguments  of  counsel  and  cases 
cited  by  them,  and  the  opinion  of  the  court, 
see  4  Wend.,  483-494. 

The  case  here  was  argued  by, 

Messrs.  S.  Stevens  and  B.  F.  Butler,  for 
the  plaintiff. 

Mr.  D.  Russell,  for  the  defendant.. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  I  do  not  think  there 
was  any  error  in  the  charge  of  the  Court  of  C. 
P.,  in  respect  to  the  interest, which  could  render 
the  judgment  of  that  court  erroneous.  The 
plaintiff's  demand  consisted  partly  of  a  run- 
ning account,  and  was  partly  for  the  price  of 
the  stove,  sold  on  a  credit  of  six  months.  It 
was  in  evidence  that  the  ordinary  custom  of 
the  plaintiff  was  to  charge  interest  on  his  ac- 
counts after  90  days,  where  no  specific  time 
of  credit  was  agreed  upon,  and  that  this  cus- 
tom was  generally  known.  I  also  infer  from 
the  evidence,  that  the  interest  in  this  case  was 
actually  charged  on  the  plaintiff's  books,  and 
it  appeared  by  the  testimony  that  the  defend- 
ant had  admitted  the  correctness  of  all  the 
items  charged  in  the  account,  except  those 
which  related  to  the  stove  and  its  appendages. 
On  the  trial,  the  defendant's  counsel  made  a 
general  objection  to  the  plaintiff's  right  to  re- 
cover interest,  which  was  overruled  by  the 
court.  As  the  stove  was  sold  on  a  credit  of 
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six  months,  there  could  not  be  any  possible 
doubt  as  to  the  right  of  the  plaintiff  to  recover 
interest  on  that  part  of  the  account,  after  the 
expiration  of  the  credit.  The  objection  was  gen- 
eral, that  the  plaintiff  was  not  entitled  to  inter- 
est ;  as  he  was  entitled  to  interest,  at  all  events 
on  the  greatest  part  of  the  account,  the  ob- 
jection was  properly  overruled.  If  the  defend- 
ant wished  to  raise  the  objection  to  any  other 
part  of  the  account,  he  should  have  pointed  his 
1 1 2*]  *objection  to  that  part  particularly.  The 
court  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  his  account, 
including  the  stove;  the  interest  to  be  computed 
from  the  expiration  of  the  credit.  If  there  was 
anything  ambiguous  in  the  charge,  calculated 
to  mislead  the  jury,  the  counsel  should  have 
called  the  attention  of  the  court  to  it  at  the  time, 
by  a  specific  objection.  Ball  v.  Mannin,  3 
Bligh.,  N.  S.,  22.  Independent,  however,  of 
the  objection  that  the  attention  of  the  court 
does  not  appear  to  have  been  called  to  this 
particular  point,  I  think  there  was  sufficient 
testimony  to  authorize  the  jury  to  presume  an 
agreement  or  understanding  between  the  par- 
ties, that  the  defendant  should  pay  interest  on 
the  account,  after  the  expiration  of  the  90  days. 
Although,  as  a  general  principle,  running  ac- 
counts do  not  draw  interest,  yet,  if  a  merchant 
has  been  in  the  general  practice  of  charging 
interest  after  a  limited  period  of  credit,  those 
who  deal  with  him  with  a  knowledge  of  that 
fact  are  bound  to  pay  interest  from  the  expira 
tion  of  such  period  ;  and  their  liability  is  the 
same  if  they  have  been  in  the  habit  of  settling 
their  accounts  with  him,  in  which  such  inter- 
est has  been  charged  and  allowed.  Here  the 
custom  was  proved,  and  previous  to  the  trial, 
the  correctness  of  the  account  in  which  this  in- 
terest appears  to  have  been  charged  was  not 
objected  to  by  the  defendant;  he  only  objected 
to  the  charges  relating  to  the  stove.  It,  there- 
fore, becomes  necessary  to  consider  the  ques- 
tion whether  the  defendant  had  a  right  to  prove 
the  warranty  of  the  stove,  and  the  breach  there- 
of, either  to  defeat  the  recovery  or  to  reduce 
the  damages. 

I  am  inclined  to  think  that  under  the  Revised 
Statutes  of  1813,  which  were  in  force  when 
this  suit  was  commenced,  the  defendant  had 
a  right  to  offset  the  damages  for  breach  of  the 
warranty  of  the  stove  against  the  plaintiff's  ac- 
count, although  such  damages  were  unliqui- 
dated. I  am  aware  that  in  the  case  of  Hepburn  v. 
Hoog,  6  Cow.,  613,  the  Supreme  Court  came  to 
t);e  conclusion  that  the  Legislature  did  not  in- 
tlfnd  to  change  the  law  by  the  alteration  of  the 
phraseology  of  the  Revised  Act  of  1813  from 
that  which  was  contained  in  the  former  stat- 
ute. So  far  as  related  to  the  case  then  under 
consideration,  it  is  evident  the  set-off  could  not 
1 13*]  be  allowed.  The  suit  was  on  *a  bond 
for  the  performance  of  covenants,  and  the 
plaintiff  was  entitled  to  have  his  damages  as- 
sessed on  the  breaches  assigned,  and  to  have 
judgment  £or  the  penalty  of  the  bond  to  cover 
future  breaches.  It  was,  therefore,  a  case  for 
which  the  Statute  of  Set-off  had  made  no  pro- 
vision, and  where  a  verdict  could  not  be  ren- 
dered against  the  plaintiff  on  the  plea  of  non 
enlfoctum,  or  for  a  simple  balance  in  favor  of 
the  defendant,  without  depriving  the  plaintiff 
of  his  remedy  for  future  breaches.  When  the 
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learned  judge,  who  delivered  the  opinion  in 
that  case,  used  this  peculiar  case  to  show  that 
the  Legislature  in  the  Revision  of  1813  in- 
tended to  exclude  a  set-off  of  unliquidated 
damages  in  all  cases,  I  think  it  is  evident  he 
had  forgotten  the  reasons  which  induced  him 
as  one  of  the  revisors  to  adopt  the  change  in 
the  phraseology  of  the  Act  of  1813.  The  cases 
cited  by  Chancellor  Kent,  in  Duncan  v.  Lyon, 
3  Johns.  Ch.,  358,  were  all  decided  under  the 
Act  of  1801,  or  under  the  British  Statute, which 
was  substantially  the  same;  and  that  his  atten- 
tion was  not  called  to  the  fact  of  the  alteration 
in  the  Revision  of  1813, 1  think  is  evident  from 
his  own  decision  upon  the  construction  of  simi- 
lar terms  in  the  Justices'  Act  of  1801.  The  Act 
of  1801,  1  R.  L.  of  1801.  347,  authorized  a  set- 
off  in  courts  of  record, where  two  or  more  per- 
sons dealing  together  were  indebted  to  each 
other,  and  provided  also  for  the  set-off  of  a 
bond  for  the  payment  of  money  only;  but  the 
Justices'  Act  of  1801,  1  R.  L.,  494,  authorized 
and  required  a  set-off  by  the  defendant  in  a 
justice's  court,of  any  account  or  demand  which 
he  had  against  the  plaintiff.  Under  the  first  of 
these  statutes,  the  Supreme  Court  decided  that 
the  words,  "  having  mutual  debts,"  in  the  En- 
glish Statute,  and  "  being  indebted  to  each 
other,"  in  the  Act  of  1801,  were  expressions  of 
the  same  import  and  meaning;  that  our  statute 
must  receive  the  same  construction  which  had 
been  given  to  the  English  Statute  ;  and  that 
there  could  not  be  a  set-off  in  a  court  of  record, 
where  the  demand  on  either  side  was  for  un- 
liquidated damages.  Brown  v.  Cuming,  2  Cai., 
33;  Gordon  v.  Brown,  2  Johns.,  150.  But  Kent, 
Ch.J. ,  who  delivered  the  opinion  of  the  Supreme 
Court  in  the  last  case,  had  previously  decided 
that  the  words  used  in  the  Justices'  Act  of  1801, 
any  account  or  demand  against  the  plaintiff, 
authorized  and  required  *thedefendant  [*1 14 
to  offset  any  demand  which  he  had  against  the 
plaintiff  arising  upon  contract,  although  such 
demand  was  for  unliquidated  damages,  m  Cum- 
ber v.  Goodrich,  1  Johns.,  56  ;  and  the  Chief 
Justice  there  points  out  the  difference  between 
the  two  statutes,  and  shows  that  the  term  "de- 
mand" in  the  last  mentioned  Act  requires  a 
more  extensive  construction  than  the  terms 
used  in  the  other  statute;  and  in  the  revision 
of  the  Justices'  Act  in  1808,  this  construction 
was  expressly  adopted  by  a  proviso  limiting 
the" set-off  to  damages  arising  on  contracts  only. 
5  L.  of  N.  Y.,  Web.  ed.,  377.  In  the  case  of 
Brown  v.  Cuming,  before  referred  to,  the  court 
regretted  the  necessity  which  compelled  them 
to  follow  the  English  decisions  in  giving  a  con- 
struction to  the  Act  of  1801,  relative  to  set-offs 
in  courts  of  record,  and  Livingston,  J.,  who 
delivered  the  opinion  of  the  court,  although  he 
admits  it  is  a  hard  case,  and  that  reason  and 
justice  require  that  the  balance  only  should  be 
considered  the  real  debt,  says  the  forms  of  law 
render  it  necessary  for  each  party  to  sue  the 
other  in  separate  actions.  The  Legislature, 
who  revised  the  laws  in  1813,  undoubtedly 
viewed  the  reason  and  justice  of  the  case  in  the 
same  light,  and  they,  therefore,  added  to  the 
words  contained  in  the  former  Act  the  follow- 
ing :  "  or  have  demands  arising  on  contract  or 
credits  against  each  other."  1  R.  L.  of  1813, 
515.  As  the  words  used  in  the  Act  of  1801  had 
received  a  settled  construction  by  the  previous 
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adjudications,  it  is  hardly  possible  to  conceive 
why  these  additional  terms  should  have  been 
used  in  the  Revision  of  1813,  unless  the  Legis- 
lature intended  to,  extend  the  right  of  set-off 
in  courts  of  record  to  unliquidated  demands 
arising  on  contract.  If  it  was  competent  for 
justices  of  the  peace  and  jurors  in  justices' 
courts  to  inquire  into  and  settle  two  claims  of 
this  description  in  one  suit,  it  was  equally  com- 
petent for  a  jury  to  do  the  same  thing  under 
the  direction  of  the  judges  of  a  court  of  rec- 
ord ;  and  when  the  Legislature  alter  the  lan- 
guage of  the  statute  by  the  addition  of  terms 
which  had  been  declared  sufficient  to  authorize 
a  set-off  of  unliquidated  damages  by  a  former 
statute.  I  think  we  are  bound  to  presume  they 
intended  these  terms  should  receive  a  similar 
•construction  in  the  new  statute  in  which  they 
had  been  thus  incorporated. 
1 1 5*]  *  As  the  Revised  Statu tes  have  al tered 
the  Law  of  Set-off  as  to  all  future  cases,  both  in 
justices'  suits  and  courts  of  record,  and  have 
placed  the  set  oil  in  both  upon  the  same  foot- 
ing, it  is  unnecessary  to  pursue  this"question 
further.  By  the  Law  of  Set-off,  as  established 
by  the  Legislature  in  the  recent  revision,  un- 
liquidated damages  for  a  breach  of  warranty 
on  the  sale  of  an  article,  cannot  in  any  event 
be  given  in  evidence  ia  an  action  by  the  vend- 
or for  the  price  of  the  article,  simply  as  a  set- 
off  under  the  statute.  2  R.  S.,  234,  sec.  50,  sub. 
3  ;  Id.,  354,  sec.  18,  sub.  3.  The  question, 
whether  a  breach  of  such  warranty  can  be  giv- 
•en  in  evidence  in  diminution  of  damages  mere- 
ly, in  such  an  action,  becomes  important  in  re- 
lation to  cases  which  may  hereafter  arise;  and 
I  prefer  to  put  my  decision  in  this  cause  upon 
that  ground  alone. 

There  is  a  natural  equity,  especially  as  to 
claims  arising  out  of  the  same  transaction,  that 
-one  claim  should  compensate  the  other, and  that 
tlie  balance  only  should  be  recovered. This  natu- 
ral equity  was  by  the  civil  law  extended  even  to 
-unconnected  claims  which  were  liquidated,  or 
were  capable  of  liquidation  by  mere  computa- 
tion. But  the  common  law  of  England  re- 
-quired  that  distinct  and  independent  demands 
should  be  sued  for  by  the  respective  parties  in 
separate  actions  against  each  other.  Before  the 
Statute  of  Set-off,  however,  Ld.  Ch.  J.  Hale 
decided  that  where  there  were  mutual  claims 
between  the  parties  on  account  of  the  same  deal 
ings,  and  one  of  them  became  a  bankrupt,  the 
•other  should  only  be  holden  for  the  balance 
due,  and  should  not  be  compelled  to  pay  the 
whole  and  come  in  for  a  dividend  only  for  the 
•claim  due  himself.  See  Chapman  v.  Derby,  1 
Vern.  ,117.  There  is  also  a  class  of  cases  where, 
by  the  common  law,  claims  not  coming  within 
the  Statute  of  Set-off  may, nevertheless, be  giv- 
en in  evidence,  for  the  purpose  of  reducing  the 
damages  which  the  plaintiff  might  otherwise 
claim.  Thus,  in  Kist  v.  Atkinson,^,  Cowp.  ,63. 
where  the  plaintiff  claimed  commissions  on  the 
purchase  of  a  cargo  of  wheat  which  he  had 
shipped  for  the  defendant,  it  appearing  on  the 
trial  that  the  defendant  had  previously  sued 
the  plaintiff  and  recovered  for  a  breach  of  the 
•contract  in  not  shipping  such  wheat  as  had  been 
1 16*J*agreed  upon  between  the  parties,  Ld. 
Ellenborough  said  the  plaintiff  in  the  present 
•suit  might  have  given  the  facts  in  evidence  in 
the  former  suit  for  the  purpose  of  reducing  the 
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damages,  and  that  the  account  was,  therefore, 
closed  between  the  parties  by  the  former  ver- 
dict. It  appears  also  to  be  now  well  settled  in 
England  that  where  there  has  been  a  sale,  either 
upon  a  warranty  as  to  the  goodness  of  the  ar- 
ticle sold  or  upon  a  fraudulent  misrepresenta- 
tion of  its  value,  if  a  suit  is  brought  on  the 
original  contract  of  sale,  the  defendant  may, 
upon  notice  of  such  defense  given  with  the 
general  issue,  prove  the  fraud  or  breach  of 
warranty  in  mitigation  of  damages.  In  some 
of  the  earliest  cases  on  the  subject,  there  was 
a  conflict  of  opinion  between  Mr.J.Butter  and 
Ld.  Kenyon  on  this  question;  the  former  hold- 
ing that  the  defendant  must  be  driven  to  his 
cross  action,  and  the  latter  insisting  that  the 
facts  might  be  given  in  evidence  to  reduce  the 
damages  in  the  action  on  the  contract  of  sale 
to  recover  the  purchase  money.  Carmack  v. 
Oillis,  cited  7  East,  480  ;  King  v. Boston,  7  Id., 
481,  n.  Ld.  Ellenborough  and  other  English 
judges  have  subsequently  followed  the  opinion 
of  Ld.  Kenyon,  and  discarded  that  of  Mr.  J. 
Buller.  See  Opinion  of  Ld.  Ellenborough,  1 
Camp.,  38;  and  of  Lawrence  and  Le  Blanc,//., 
7  East,  484.  And  in  the  recent  case  of  Paul- 
ion  v.  Lattimore,  4  Man.  &  Ry.,  208  ;  S.  C.  9 
Barn.  &  C.,  259,  where  the  plaintiff  brought 
his  action  to  recover  the  contract  price  of  8 
quarters  of  cinq-foin  seed  which  was  warrant- 
ed to  be  good  new  growing  seed,  the  defend- 
ant, on  a  trial  before  Baron  Garrow,  was  per- 
mitted to  show  a  breach  of  warranty,  although 
he  had  not  offered,  to  return  the  seed,  but  had 
sowed  part  and  sold  the  residue;  and  the  Court 
of  K.B.  on  a  subsequent  application  confirmed 
the  decision  made  at  Nisi  Prius.  This  case,  as 
well  as  that  of  King  v.  Boston,  before  referred 
to,  are  directly  in  point,  and  fully  support  the 
decision  of  the  Supreme  Court  in  the  cause 
now  under  consideration,  independent  of  the 
cases  previously  decided  in  the  same  court. 

A  distinction, however.has  been  taken  by  the 
English  judges  between  a  suit  upon  the  origi- 
nal contract  of  sale,  and  a  suit  upon  a  note  or 
other  security  taken  for  the  contract  price  on 
*such  sale.  The  cases  cited  by  the  [*117 
plaintiff's  counsel  from  the  English  reports  are 
mostly  of  the  latter  description;  and  in  all  such 
cases  it  has  been  held  that  the  whole  amount 
of  the  note  or  other  security  may  be  recovered 
where  there  is  no  fraud,  unless  the  warranty 
goes  to  the  whole  consideration.  The  case  of 
Thornton  v.  Wynn,12  Wh..  183,  decided  by  the 
Supreme  Court  of  the  U.  S.,  was  a  case  of  that 
description  ;  although  the  decision  appears  to 
have  been  put  upon  the  simple  question  of  tflfe 
right  of  the  purchaser  to  rescind  the  sale  where 
there  was  a  warranty, but  no  fraud.  The  cases 
of  Frfcbie  v.  Hoffnagle,  11  Johns.,  50  ;  Beecker 
v.  Vrooman,  13  Id.,  302  ;  Spalding  v.  Vander- 
cook,  2  Wend., 431  and  Burton  \.Slewart,  Sid., 
236,have  followed  the  English  decisions  so  far 
as  relates  to  the  question  which  arises  in  this 
cause  ;  but  they  have  not  adopted  the  distinc- 
tion between  suits  upon  the  original  contract 
of  sale,  and  suits  upon  a  bill  or  note  given  for 
the  purchase  money,  as  to  a  partial  or  total 
failure  of  consideration.  See,  also,  Evans  v. 
Grey,  12  Mart., 478;  Sample  v.Looney.  1  Overt. 
T.  R.,  85. 

I  consider  the  rule  adopted  on  this  subject 
perfectly  just  and  equitable  when  the  plaintiff 
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has  notice  of  the  defense  intended  to  be  set  up 
and  calculated  to  do  complete  justice  between 
the  parties,  without  putting  them  to  the  ex- 
pense of  two  suits,  where  one  is  much  more 
likely  to  effect  the  object  of  fair  litigation.  In- 
deed, if  one  of  the  parties  is  insolvent  and  the 
other  responsible,  it  is  the  only  way  in  which 
justice  can  be  done  ;  at  least  as  to  small  de- 
mands, which  will  not  bear  the  expense  of  a 
suit  in  chancery  to  obtain  an  equitable  set-off. 
Being  perfectly  satisfied  with  the  correctness 
of  the  decision  of  the  Supreme  Court,  I  shall 
vote  to  affirm  their  judgment,  reversing  that  of 
the  C.  P. 

By  Mr.  Senator  Allen.  Several  exceptions 
were  taken  by  the  counsel  for  the  defendant 
below  to  the  proceedings  in  the  C.  P.  The  first 
objection  taken  was  to  the  introduction  of  the 
plaintiff's  books  of  account  as  evidence.  This 
probably  would  have  been  a  good  objection 
under  other  circumstances  ;  but  in  the  pres 
ent  case  there  was  no  necessity  for  the  books, 
as  sufficient  proof  was  produced  without  them, 
J  18*]  *two  witnesses  having  testified  that 
the  defendant  admitted  the  correctness  of  all 
the  items  charged  in  the  plaintiff's  account,  ex- 
cept the  stove,  pipe  and  dumb  stove  and  wire 
(appendages  to  the  stove),  and  the  purchase  of 
them  under  the  warranty  was  not  disputed. 
An  acknowledgment  by  the  defendant  of  a 
debt  due  upon  any  account,  or  an  admission  of 
a  debt  upon  a  single  article,  will  be  sufficient 
to  enable  the  plaintiff  to  recover.  2 Phil. Ev., 87. 

The  right  of  the  plaintiff  to  interest  on  his 
account  was  also  objected  to.  This  objection, 
it  appears  to  me,  was  entirely  unfounded,  as 
the  credit  on  the  stove  was  admitted  to  be  six 
months,  and  the  charge  of  interest  after  that 
time  had  expired  was  both  just  and  proper  ; 
and  it  was  proved  by  the  son  of  the  plaintiff, 
who  had  always  been  his  clerk,  that  he  had 
uniformly  charged  interest  on  his  accounts  aft- 
er 90  days'  credit,  which  custom  the  witness 
believed  was  generally  known,  and  he  had  nev- 
er heard  any  objections  to  it  from  those  who 
dealt  with  the  plaintiff.  There  was,  therefore, 
an  implied  agreement  that  interest  should  be 
paid. 

The  defendant  then  offered  to  prove,  that  at 
the  time  of  the  purchase  of  the  stove  in  ques- 
tion, the  plaintiff  warranted  the  same  to  draw 
and  carry  smoke  well  and  cook  well  ;  that  it 
did  not  draw  and  carry  smoke  well,  and  that 
it  would  not  draw  in  any  position  in  which  the 
stove  or  pipe  was  placed,  and  that  the  defend- 
ant took  the  stove  to  the  plaintiff  and  offered 
to  return  it,  but  he  refused  to  receive  it ;  this 
evidence  was  rejected  by  the  Court  of  C.  P. 
It  was  contended  by  the  plaintiff  on  the  one 
hand,  that  where  there  is  an  absolute  sale  of  an 
article  at  a  stipulated  price  and  time  of  pay- 
ment agreed  upon  by  the  parties,  there  being 
no  fraud  on  the  part  of  the  vendor,  the  vendee 
cannot,  in  an  action  by  the  vendor  to  recover 
the  price  thus  agreed  upon,  set  up  a  breach  of 
warranty  as  a  defense  to  the  action,  or  to  re- 
duce the  price  agreed  upon.  On  the  other  hand, 
it  is  insisted  by  the  defendant  that  the  evidence 
offered  in  the  Court  of  C.  P.  to  prove  a  breach 
of  the  warranty,  and  to  reduce  the  value  of 
the  stove,  was  improperly  rejected,  and  that 
the  Supreme  Court  were  correct  in  reversing 
the  judgment  of  the  Court  of  C.  P.  on  that 
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ground.  I  incline  to  the  latter  opinion,  as  it 
appears  to  me  *that  equal  and  com- [*  11 9- 
plete  justice  could  not  be  meted  to  the  de- 
fendant without  the  admission  of  the  testi- 
mony offered. 

On  the  trial  of  the  cause,  the  Court  of  C.  P. 
held,  that  where  there  has  been  an  absolute  sale 
of  an  article  for  a  stipulated  price,  and  no  fraud 
is  alleged  or  proved,  although  the  article  be 
warranted,  yet  that  such  warranty  and  breach 
of  it  cannot  be  given  in  evidence  to  reduce  the 
price  agreed  upon ;  and  the  remedy  proposed 
for  the  breach  of  warranty  is  a  suit  by  the  de- 
fendant to  recover  damages  sustained  by  such 
breach.  I  am  unable  to  see  the  necessity  or 
propriety  of  two  actions  on  a  subject,  w'hen 
one  is  sufficient  to  settle  the  whole  matter  in- 
controversy.  There  is  nothing  to  be  gained  by 
such  a  course  of  proceeding,  either  by  the 
plaintiff  or  defendant,  except  vexation  and  ex- 
pense; and  I  hold  it  to  be  the  duty  of  courts- 
of  justice,  on  all  occasions,  to  use  their  best 
endeavors  to  lessen,  as  much  as  practicable, 
useless  litigation  among  our  citizens.  In  the- 
case  before  us,  there  was  no  manner  of  diffi- 
culty in  making  a  final  settlement  of  the  dif- 
ferences between  the  plaintiff  and  defendant, 
had  the  evidence  offered  by  the  defendant  been- 
permitted  to  go  to  the  jury.  The  fact  of  the 
warranty  could  not  be  disputed,  as  the  plaint- 
iff in  the  fifth  count  of  his  declaration  admits 
it  fully,  in  the  following  words:  "  and  that  he, 
the  said  plaintiff,  would  also  then  and  there 
undertake,  and  promise  to  and  with  the  said 
defendant, that  the  said  cooking-stove  last  above 
mentioned  would  draw  and  carry  smoke  well;" 
and  surely  it  was  as  competent  for  the  jury 
then  impaneled  to  decide  what  the  damages 
sustained  by  the  defendant  were  by  breach  of 
the  warranty,  as  it  would  have  been  for  a  jury 
impaneled  some  months  and,  perhaps,  years 
after  the  first  trial.  The  plaintiff  cannot  com- 
plain that  he  had  not  due  notice  of  the  bad 
quality  of  the  article,  because,  so  soon  as  it  was 
discovered,  the  defendant  offered  to  return  it. 

In  King  v.  Paddock,  18  Johns.,  141,  the 
plaintiff  sold  to  the  defendant  a  quantity  of 
Leghorn  hats,  of  certain  qualities,  for  a  cer- 
tain price,  and  engaged  to  deliver  extra  crowns, 
to  match  those  delivered,  free  of  charge;  but. 
the  crowns  sent  did  not  match  the  hats  deliv- 
ered, whereby  the  defendant  sustained  a  loss; 
held,  that  though  the  defendant  had  not  re- 
turned, *or  offered  to  return,  the  hats,  [*12O- 
she  might  in  an  action  brought  for  the  price, 
nevertheless,  insist  on  a  deduction  from  the 
sum  originally  agreed  to  be  paid,  in  propor- 
tion to  the  diminished  value  of  the  goods.  This 
case,  it  appears  to  me,  applies  with  sufficient 
force  to  the  matter  under  consideration, to  have 
authorized  the  admission  of  the  testimony  of- 
fered by  the  defentant  below.  What  can  be 
the  difference,  whether  the  purchase  be  hats 
or  a  cooking-stove?  The  hats  were  not  sup- 
plied according  to  contract  and,  therefore,  a. 
loss  was  sustained;  and  the  stove  was  not  what 
it  was  warranted  to  be  and,  in  like  manner, 
loss  was  sustained;  in  both  cases,  therefore,  in 
an  action  for  the  price,  the  defendants  would 
have  a  right  to  insist  on  a  deduction  from  the 
sum  originally  agreed  to  be  paid,  in  propor- 
tion to  the  diminished  value  of  the  article. 

In  Batten  v.  Butter,  7  East,  480,  the  suit  was- 
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for  work  done,  and  materials  furnished.  On 
the  part  of  the  defendant,  it  was  offered  to  be 
proved  that  the  work  was  done  in  a  very  im- 
proper and  insufficient  manner;  but  it  was  in- 
sisted by  the  plaintiff  that  this  was  no  answer 
to  the  action,  for  if  the  work  was  not  properly 
done,  it  was  the  subject  of  a  cross  action  by 
the  defendant  against  the  plaintiff.  Le  Blanc, 
J.,  observed,  that  in  either  case  (a  specific  sum 
or  what  he  deserved),  the  plaintiff  must  be  pre- 
pared to  show  that  his  work  was  properly  done, 
if  that  be  disputed,  in  order  to  prove  that  he 
is  entitled  to  his  reward;  otherwise,  he  has  not 
performed  that  which  he  undertook  to  do,  and 
the  consideration  fails.  And  I  think  it  compe- 
tent to  the  defendant  to  enter  into  such  a  de- 
fense, as  well  where  the  agreement  is  to  do  work 
for  such  a  sum,  as  where  it  is  general  to  do  such 
work;  and  it  is  open  to  the  defendant  to  prove 
that  it  was  executed  in  such  a  manner  as  to  be 
of  no  value  at  all  to  lyrn,  or  not  to  be  of  the 
value  claimed.  In  a  note  to  this  case  it  is  ob- 
served, that  the  rule  as  now  settled  is,  that 
if  there  be  no  beneficial  service,  there  shall  be 
no  pay;  but,  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall 
go  to  the  amount  of  the  plaintiff's  demand, 
leaving  the  defendant  to  his  action  for  negli- 
gence. 7  East,  485.  There  is  no  difference  in 
principle,  that  I  can  perceive,  between  the 
above  case  and  the  one  under  consideration; 
121*]  for,  if  the  *stove  was  worth  what  it 
sold  for  the  plaintiff  ought  to  have  been  pre- 
pared to  show  the  fact;  particularly,  as  this 
was  disputed, and  as  he  had  notice  that  it  would 
be  so  disputed;  but  if  he  did  not,  or  was  un- 
able to  establish  the  fact,  the  defendant  ought 
to  have  been  permitted  to  show  that  it  was  of 
no  value  or,  at  least,  not  of  the  value  claimed. 

I  am  unable  to  conceive  a  case  of  the  kind 
under  consideration,  that  may  not  be  settled  by 
a  single  suit,  and  whenever  that  can  be  done,  it 
ought  to  be  done.  In  this  case  there  was  the 
purchase  of  an  article  upon  certain  conditions, 
and  there  is  no  good  reason, that  I  can  see.why 
those  conditions  should  not  have  been  permit- 
ted to  be  set  out,  and  the  whole  matter  settled, 
as  well  as  to  the  amount  of  purchase,  the  terms 
of  purchase,  as  the  value  of  the  article  pur- 
chased, and  thus  have  submitted  to  the  jury 
the  whole  matter  in  controversy,  for  their  de- 
cision. I  think  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

By  Mr.  Senator  Tpdd.  In  the  examination 
of  this  case  I  will  in  the  first  place  inquire, 
whether,  according  to  the  settled  doctrine  of 
the  Law  of  Set-off,  the  evidence  offered  and  re- 
jected by  the  C.  P.  was  admissible. 

A  set-off  was  not  allowed  at  common  law. 
The  right  to  a  defendant  to  set  off  a  demand 
he  may  have  against  the  plaintiff  is  given  by 
statute.  The  provision  is  most  valuable,  as  by 
it  such  matters  as  are  within  the  scope  of  the 
statute  may  be  adjusted  in  a  single  suit.  The 
statute,  however,  applies  only  to  mutual  debts 
existing  between  the  parties.  A  debt,  to  be 
the  subject  of  a  set-off,  must  be  certain — the 
amount  ascertained  and  liquidated.  So  long  as 
a  claim  rests  in  damages  only,  it  is  not  within 
the  statute;  it  may  furnish  a  good  cause  of  ac- 
tion, but  cannot  be  used  as  a  defense  at  law. 

The  case  of  Duncan  v.  Lyon,  8  Johns.  Ch., 
351,  is  an  important  one  on  this  subject,  and 
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decides  expressly,  that  unliquidated  damages 
are  not  the  subject  of  set-off.  A  suit  at  law 
had  been  brought  to  recover  damages  from  the 
defendant,  for  his  refusal  to  perform  his  part 
of  a  contract  in  furnishing  timber,  provisions, 
etc. ;  the  defendant  wished  to  set  off  damages 
*which  he  claimed  out  of  the  same  [*122 
contract.  Chancellor  Kent  says,  the  demand  at 
law  was  in  the  nature  of  redress  for  a  wrong^ 
or  injury  committed,  and  not  for  a  debt  due; 
it  rested  entirely  in  uncertain  and  unliquidat- 
ed damages.  There  cannot  be  a  set-off,  even 
of  a  debt  against  the  demand  of  the  plaintiff, 
unless  that  demand  be  of  such  a  nature  that  it 
could  be  set  off  by  a  defendant,  if  it  exist- 
ed in  him.  There  must  be  mutual  debts.  This- 
is  the  settled  doctrine  in  the  courts  of  law. 
The  case  of  Howlet  v.  Strickland,  1  Cowp.,  56, 
determines  the  same  point.  It  was  an  action  of 
covenant;  the  defendant  pleaded  that  he  had 
sustained  greater  damages  by  reason  of  the 
breaches  committed  on  the  part  of  the  plaint- 
iff than  the  value  of  the  damages  sustained  by 
the  plaintiff,  on  occasion  of  the  breach  alleged 
in  the  declaration.  There  was  a  demurrer  to- 
the  plea,  because  these  damages  could  not  be 
pleaded  by  way  of  set  off.  Ld.  Mansfield  said, 
the  Act  of  Parliament,  and  the  reason  of  the 
thing,  relate  to  mutual  debts  only;  these  dam- 
ages are  no  debts.  Aston,  J.,  said  an  unliqui- 
dated demand,  or  uncertain  damages,  cannot  be 
set  off.  Weigatt  v.  Waters,  6  T.  R.,  488,  was 
covenant  for  rent,  by  the  landlord;  the  tenant 
was  not  permitted  to  set  off  uncertain  damages 
arising  from  the  breach  of  the  covenants  by  the 
landlord  in  the  lease  on  which  the  action  for 
the  rent  was  founded.  Mon.,  Set-off,  20,  21. 
There  must  be  mutual  debts,  to  be  set  off.  The 
demand  of  the  plaintiff  and  the  demand  of  the 
defendant  must  be  a  debt.  A  set-off  cannot  be 
pleaded  to  a  debt  on  bond,  conditioned  for  the 
performance  of  covenants,  where  damages  are 
to  be  assessed  by  a  jury,  nor  to  an  action  for 
general  damages  in  covenant  or  assumpsit. 
Bornman  v.  Tooke,  1  Esp.  N.  P.,  278,  was  an 
action  of  asuumpfrit,  for  freight  upon  a  cargo  of 
timber.  The  freighter  agreed  to  load  his  ship 
with  the  greatest  expedition,  and  sail  with  the 
first  fair  wind,  direct  to  Portsmouth ;  the  ship 
arrived,  and  the  cargo  was  delivered.  The 
plaintiff  brought  his  suit  for  the  specific  freight 
agreed  upon.  The  defendant  claimed  dama- 
ges, because  the  ship  had  not  sailed  direct  tc- 
Portsmouth.  It  was  held,  that  as  there  was  a 
specific  agreement  for  specific  freight,  the  de- 
fendant should  bring  his  cross  action  for  any 
damages  he  might  have  sustained  by  the  default 
of  the  plaintiff.  In  Garden  v.  Bowne,  2  Johns., 
*155,  it  is  determined  that  a  set-off  can-[*  1 23 
not  be  permitted  to  a  count  on  an  open  policy 
of  insurance.  A  promissory  note  on  the  part 
of  the  defendant  cannot  be  set  off  against  a 
demand  of  the  plaintiff,  unless  that  demand  be 
of  such  a  nature  that  it  could  be  set  off  by  a 
defendant  if  it  existed  in  him;  to  be  set  off, the 
demand  must  be  mutual.  In  Livingston  v.  Liv- 
ingston, 4  Johns.  Ch.,  292,  it  is  said  to  be  well 
understood  that  uncertain  damages  are  not  the 
subject  of  set-off.  In  Sherman  v.  Ballon,  8- 
Cow.,  310,  Ch.  J.  Savage,  speaking  of  a  set-off, 
says,  that  the  rule  in  a  court  of  law  is, that  the 
cross  demand  to  be  set  off  must  be  liquidated, 
founded  on  contract,  and  one  for  which  an  ac- 
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tion  can  be  sustained  at  law.  In  Watts  v.  Cof- 
Jin,  11  Johns.,  495,  it  was  held,  that  the  viola- 
tion of  the  covenant  on  the  part  of  the  grantor, 
to  allow  common  of  pasture,  and  of  estovers, 
was  no  defense  to  an  action  for  rent;  and  it 
was  there  said,  that  there  never  was  a  case  of 
set-off  in  equity  where  the  damages  proposed 
to  be  set  off  against  a  clear  and  certain  debt 
was  unliquidated,  and  depended  upon  an  un- 
settled legal  right  of  doubtful  aspect. 

These  cases  establish  the  following  positions, 
so  far  as  legal  adjudication  may  be  regarded 
AS  settling  controverted  points  :  1.  That  a  de- 
mand, to  be  set-off,  must  be  liquidated  ;  2. 
That  a  matter  can  only  be  set-off  in  a  suit  in 
which  the  plaintiff,  if  he  was  defendant,  could 
set  off  his  claim  against  the  demand  of  the  de- 
fendant, if  he  was  plaintiff;  3.  The  respective 
claims  must  be  mutual  debts.  If  the  case  un- 
der consideration  is  tested  by  these  rules,  it 
will  appear  that  the  demand  which  the  defend- 
ant offered  to  set  off,  does  not  fall  under  the 
first,  for  it  was  not  liquidated,  but  damages 
claimed  upon  an  open  and  unsettled  warranty. 
It  will  also  appear  that  if  a  suit  had  been 
brought  on  the  warranty  of  the  stove,  that  the 
account  of  Reab  could  not  have  been  a  proper 
subject  of  set-off;  and  that  there  were  no  mut- 
ual debts  between  the  parties  to  bring  the  case 
within  the  statute.  I  am,  therefore,  of  the 
opinion  that  the  defense  offered  was  not  avail- 
able as  a  set-off. 

The  same  matter  was  also  offered  in  bar  of 
this  suit,  under  a  notice  for  that  purpose.  The 
statute  permits  a  defendant  to  plead  the  gen- 
eral issue,  and  give  notice,  with  the  plea  of 
any  matter  which,  if  specially  pleaded,  would 
1 5J4*]  be  a  bar  to  the  suit.  *It  was  not  pre- 
tended on  the  argument,  that  the  damages  aris- 
ing from  a  breach  of  the  warranty  could  be 
pleaded  in  bar;  but  it  was  insisted  that  the  ev- 
idence should  have  been  received  as  a  means 
of  settling  the  matters  in  one  suit,  which  other- 
wise would  require  two  ;  that  the  cause  of  ac- 
tion and  the  defense  offered  arose  out  of  one 
transaction,  and  that  it  was  proper  to  have  it 
all  settled  in  a  single  suit  ;  that  a  jury  could 
•do  perfect  justice  to  both  parties.  If  I  was 
now  at  liberty  so  to  decide  this  cause  as  to  ef- 
fect that  object,  without  regard  to  authority, 
the  convenience  of  such  a  course  might  pre- 
vail; but  looking  at  the  law  as  I  understand  it, 
I  cannot  approve  of  such  a  defense.  If  the 
claims  of  both  parties,  which  arise  out  of  one 
agreement,  as  a  matter  of  convenience,  can  be 
settled  in  one  suit,  and  such  is  the  law,  then  the 
case  of  Duncan  v.  Lyon  was  erroneously  de- 
cided; for  the  claim  of  the  plaintiff,  and  the  set- 
off  of  the  defendant,  both  arose  out  of  the  same 
contract;  each  alleged  that  the  other  had  failed 
to  fulfill  the  agreement.  So,  too,  in  the  case 
of  Hawlet  v.  Strickland,  both  parties  claimed 
•damages  for  violations  of  the  same  agreement; 
and  it  was  there  urged,  that  as  the  demand 
was  for  unliquidated  damages,  the  set-off 
might  be  for  the  same;  that  no  inconvenience 
could  arise,  because  the  damages  on  both  sides 
arose  upon  the  same  instrument,  out  of  one 
transaction,  and  that  but  one  suit  would  be 
necessary.  So,  too,  in  the  case  of  Weigall  v. 
Waters,  where  the  action  was  covenant  for  rent 
by  the  landlord,  and  the  tenant  was  not  per- 
mitted to  set  off  uncertain  damages  arising  from 
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a  breach  of  the  covenants,  by  the  landlord  in 
the  lease.  So,  too,  in  the  case  of  Watts  v.  Cof- 
fin, where  the  action  was  covenant  for  rent,  the 
defendant  was  not  permitted  to  set  off  his  dam- 
ages for  the  landlord's  breaches  of  the  cove- 
nant. So,  too,  in  the  case  of  Bornman  v.  Tooke, 
the  defendant  was  not  permitted  to  set  off  his 
damages  for  the  plaintiff's  violation  of  his  en- 
gagement to  sail  directly  to  Portsmouth,  in  a 
suit  brought  by  the  plaintiff  for  the  freight  of 
that  very  voyage.  It,  therefore,  appears  to  me 
that  whether  the  set-off  does  or  does  not  arise 
out  of  the  same  transaction  as  the  plaintiff's 
claim,  cannot  vary  the  case  ;  it  must  be  a  liq- 
uidated demand,  and  used  as  a  set-off,  and 
cannot  be  used  as  evidence  in  bar  of  the  suit. 

*There  is  a  class  of  cases  where  the  [125 
defendant's  claim  for  damages  arises  out  of 
the  same  transaction  with  the  plaintiff's  claim, 
in  which  the  defendant  is  permitted  to  avail 
himself  of  the  circumstances  by  way  of  de- 
fense. This  is  a  class  in  which  there  is  a  total 
failure  of  consideration  ;  the  defense  goes  to 
the  whole  claim,  and  it  has  long  been  the  es- 
tablished rule  here,  that  a  total  failure  of  con- 
sideration is  a  good  defense  ;  but  anything 
short  of  a  total  failure  has  always  been  held  to 
be  inadmissible,  even  in  mitigation  of  dam- 
ages, where  the  contract  is  not  tainted  with 
fraud.  Where  the  contract  is  tainted  with 
fraud,  it  is  held  to  stand  upon  a  different  rule, 
the  contract  being  void  for  fraud  ;  if  the  de- 
fendant returns  the  property,  he  is  held  to  be 
liable  for  its  actual  value,  and  not  for  the  spe- 
cific price, upon  the  ground  of  an  implied  prom- 
ise to  pay  what  it  is  worth;  which  implication 
arises  from  the  retention  and  occupation  of 
the  property. 

In  this  case  no  fraud  is  pretended ;  the  contract 
for  the  specific  price  remains,  and  the  plaintiff 
must  be  permitted  to  recover  that  price,  unless 
the  breach  of  warranty  can  be  used  in  mitiga- 
tion of  damages.  If  the  principle  is  established 
that  damages  arising  from  a  breach  of  warran- 
ty may  be  given  in  evidence  in  mitigation 
of  damages  by  him  to  whom  the  warranty  is 
made,  it  must  apply  to  all  cases,  and  cannot 
be  limited  to  those  where  the  price  of  the  ar- 
ticle warranted  is  the  subject  of  the  suit.  The 
cases  to  which  I  have  referred  settle  (at  least  so 
it  appears  to  me)  the  doctrine  that  the  defend- 
ant can  derive  no  advantage  from  the  fact  that 
his  claim  for  damages  arises  out  of  the  same 
transaction  out  of  which  grows  the  plaintiff's 
cause  of  action.  It  is  upon  the  ground  that 
the  engagements  of  each  party  are  wholly  in- 
dependent of  the  other  ;  and  in  all  executed 
contracts,  it  would  seem  to  be  reasonable  that 
it  should  be  so.  An  agreement  to  give  a  spe- 
cific price,  where  the  contract  is  executed  by 
the  delivery  of  the  article  sold,  is  wholly  in- 
dependent of  a  warranty  upon  the  sale,  and 
each  party  is  liable  to  the  extent  of  the  violation 
of  his  engagements.  If  the  doctrine  for  which 
the  defendant  in  error  contends  shall  be  sanc- 
tioned, it  will  permit  a  defendant,  when  sued 
upon  a  promissory  note,  to  mitigate  the  dam- 
ages by  showing  that  the  plaintiff  has  violated 
a  warranty  on  the  *sale  of  a  horse,  the  [*126 
covenants  in  a  deed,  or  on  any  other  occasion 
has  omitted  to  fulfill  the  engagements  which 
he  had  made  with  the  defendant.  Indeed,  all 
of  these  and  the  like  matters  may  be  used  to 
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mitigate  the  damages  in  a  single  suit,  each  to 
apply  to  the  extent  of  the  injury  proved  for 
each  breach. 

It  has  always  been  considered  an  object  of 
great  importance  to  narrow  the  points  in  con- 
troversy between  parties,  so  as  to  confine  the 
evidence  and  the  attention  of  the  jury  to  a  sin- 

fle  point,  that  the  mind  of  the  triers  may  not 
e  embarrassed  by  the  consideration  of  various 
matters  at  the  same  time.  A  special  plea,  con- 
taining the  matters  embraced  in  the  notice  in 
this  case  would  be  no  answer  to  the  declaration. 
If  they  could  not  be  available  to  the  defendant 
by  way  of  plea,  putting  them  in  the  shape  of  a 
notice  does  not  make  them  so,  the  statute  only 
permitting  matters  to  be  given  in  evidence,  un- 
der a  notice,  which, if  pleaded,  would  be  a  bar  to 
the  suit.  In  any  view  which  I  have  taken  of  this 
case  I  cannot  reconcile  it  to  established  princi- 
ples, that  damages  arising  from  a  breach  of  war- 
ranty without  fraud  can  be  given  in  evidence  in 
an  action  of  assumpsit  for  a  specific  price, 
which  by  the  agreement  the  defendant  was  to 
pay.  18  Johns.,  403;  3  Wend.,  236-238.  The 
case  of  Mallow  v.  Hinde,  12  Wh. ,  193,  is  so  di- 
rectly applicable  that  it  appears  to  me  decisive 
of  the  question.  The  defendant  in  that  case 
offered  to  prove  a  breach  of  warranty  on  the 
sale  of  a  horse,  in  mitigation  of  damages  in  a 
suit  upon  a  note  given  for  the  same  horse  upon 
the  sale  thereof ;  there  was  no  fraud.  The 
judge,  in  delivering  the  opinion  of  the  court, 
after  reviewing  the  cases  upon  this  subject, 
says,  "  if  the  sale  be  absolute,  the  contract  re- 
mains open,  and  the  vendee  is  put  to  his  action 
upon  the  warranty."  In  the  case  under  con- 
sideration, the  sale  was  absolute;  the  contract 
remains  open,  and  the  defendant  must  resort 
to  his  action  to  recover  his  damages  for  a 
breach  of  the  warranty.  The  case  of  Day  v. 
Nix,  17  Com.  Law.  R. ,  121,  is  also  quite  appli- 
cable. It  is  there  said,  a  partial  failure  of  con- 
sideration for  a  promissory  note  constitutes  no 
ground  of  defense,  if  the  quantum  to  be  de- 
ducted on  that  account  is  matter,  not  of  defi- 
nite computation,but  of  unliquidated  damages. 
127*]  *The  case  of  Poulon  v.  Laltimore, 
17  Com.  Law  R.,  373,  I  do  not  consider  as 
controlling  this  case.  That  was  a  suit  for  the 
specific  price  for  some  seed  which  had  been 
sold.  The  evidence  was  that  it  was  worth  noth- 
ing, and  the  jury  found  a  verdict  for  the  de- 
fendant. The  defense  went  to  the  whole  con- 
sideration, and  was  properly  admitted  on  the 
ground  of  failure  of  consideration.  It  is  true, 
that  in  giving  the  opinion  of  the  court,  the 
judges  go  the  whole  length  of  saying,  that 
in  a  case  for  a  specific  price,  a  breach  of  war- 
ranty is  admissible  in  evidence  to  reduce  the 
recovery.  I  know  of  no  established  principle 
that  will  sanction  such  a  doctrine  ;  the  plaint- 
iff must  recover  the  price  or  nothing  ;  he  can- 
not recover  on  the  general  counts  where  there 
is  a  special  contract,  and  if  the  suit  is  upon  the 
special  contract,  this  species  of  evidence  drives 
him  to  a  recovery,  not  upon  the  contract  laid 
in  his  declaration,  but  upon  a  quantum  meruit, 
without  a  count  in  the  declaration  for  such  a 
cause  of  action  ;  it  abolishes  all  distinction  be- 
tween special  and  implied  assumpsits.  The 
case  decided  in  12  Wh.,  by  the  Supreme  Court 
of  the  U.  S.,  appears  to  me  to  conform  to  the 
long  established  rule  upon  this  subject,  and  I 
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am  disposed  to  adopt  it  as  the  criterion  by 
which  this  cause  should  be  decided. 

Another  ground  upon  which  it  was  con- 
tended that  this  defense  was  admissible,  was 
that  of  avoiding  circuity  of  action.  That  prin- 
ciple is  only  applicable  where  the  defendant 
will  be  entitled  to  recover  in  a  cross-suit 
the  precise  amount  which  the  plaintiff  recov- 
ers against  him.  The  case  of  a  total  failure  of 
consideration  is  an  example  ;  a  covenant  not 
to  sue  is  another.  The  case  of  Frisbie  v.  Hoff- 
nagle,  11  Johns.,  50,  was  decided  upon  this 
ground.  A  note  was  given  for  the  considera- 
tion in  a  deed  for  land  sold  ;  the  defense  was 
that  the  vendor  had  no  title  to  the  land;  it  was 
allowed  to  prevail,  and  it  may  well  be  put  upon 
either  ground — a  failure  of  consideration  or  to 
avoid  circuity  of  action.  Unless  the  stove  sold 
by  the  plaintiff  was  wholly  useless  and  value- 
less, the  defense  to  avoid  circuity  of  action 
cannot  prevail,  and  there  is  no  such  evidence, 
neither  was  any  offered  to  show  that  it  was 
worth  nothing.  I  apprehend  the  learned  judge 
who  delivered  the  opinion  in  the  Supreme 
Court  has  not  correctly  applied  the  principle. 
He  says  that  in  *those  cases  where  the  [*128 
damages  arising  from  a  breach  of  warranty  in 
the  sale  of  chattels  have  been  allowed  to  be 
given  in  evidence  by  the  defendant  to  reduce 
the  amount  of  the  recovery  below  the  stipu- 
lated price,  the  decisions  of  the  courts  have 
proceeded  upon  a  principle  which  has  of  late 
years  been  gaining  favor  and  extending  the 
range  of  its  operations  ;  such  defense  is  ad- 
mitted to  avoid  circuity  of  action.  It  may, 
indeed,  avoid  multiplicity  of  actions,  but  not 
upon  the  well  known  and  established  legal 
principle  of  avoiding  circuity  of  action,  which 
applies  only  where  the  defendant  will  be  enti- 
tled to  recover  precisely  the  same  amount  from 
the  plaintiff  that  the  plaintiff  recovers  from 
him.  4  Vin.  Abr.,  533  ;  2  Stark.  Ev.,  646.  It 
is  also  said  that  a  second  litigation  on  the  same 
matters  should  not  be  tolerated  where  an  op- 
portunity can  be  afforded  by  the  first  to  do  final 
and  complete  justice  to  the  parties.  This  may 
be  true  and  not  support  the  decision  of  the 
court  below  ;  a  suit  for  $45  agreed  to  be  paid 
for  the  stove,  is  not  litigating  the  same  matter 
which  necessarily  must  be  litigated  when  a  suit 
is  brought  for  the  breach  of  a  warranty.  If  it 
had  been  said  two  matters  may  be  litigated  in 
the  same  suit  where  an  opportunity  is  offered 
to  do  final  and  complete  justice  to  the  parties, 
without  using  the  words,  a  second  litigation  of 
the  same  matters,  it  would  precisely  have  ap- 
plied to  this  case  ;  for  here  are  two  matters, 
separate  and  distinct,  which  are  offered  to  be 
litigated  in  the  same. suit,  and  for  aught  we 
know  justice  might  be  done.  So  it  might  in  a 
suit  for  slander,  if  the  defendant  offered  to 
reduce  the  damages  by  showing  that  the  plaint- 
iff had  committed  an  assault  and  battery  upon 
him,  an  opportunity  would  be  offered  to  do 
final  and  complete  justice;  but  such  an  oppor- 
tunity of  doing  justice  I  cannot  suppose  would 
{'ustify  the  court  in  receiving  such  evidence, 
t  is  'also  said  that  in  case  of  warranty,  mala 
fide  evidence  may  be  given  of  the  fraud  and  de- 
ceit to  reduce  the  damages  to  the  actual  value 
of  the  property,  and  that  no  good  reason  is 
seen  for  not  allowing  it  in  case  of  warranty 
bonafide.  The  analogy  I  apprehend  will  not 
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in  the  one  case  there  is  no  contract  for 
a  specific  price,  for  the  mala  fides  destroys  it, 
and  the  plaintiff  can  recover  only  the  worth  of 
the  property  upon  the  common  counts  ;  in  the 
1 29*]  other  case  the  contract  remains,  *upon 
which  the  plaintiff  must  recover  or  fail,  for 
the  plea  only  puts  in  issue  the  contract.  The 
difference  between  the  two  cases  is,  that  in  one 
of  them  an  agreement  governs  the  recovery,  in 
the  other  it  is  upon  a  quantum  meruil. 

From  the  examination  which  I  have  given 
this  case,  I  have  not  been  able  to  discover  any 
legal  ground  upon  which  the  evidence  of  breach 
of  warranty  could  be  received.  However  de- 
sirable it  may  be  to  avoid  litigation,  and  to  per- 
mit or  compel  parties  to  litigate  more  than  one 
distinct  matter  in  one  suit,  when  those  matters 
are  different  in  their  nature,  I  cannot  consent 
to  effect  that  object  by  judicial  determination 
in  opposition  to  what  I  consider  to  be  the  set- 
tled law  of  this  State.  I  am,  therefore,  of  the 
opinion  that  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — three  members  expressed 
their  opinion  in  the  affirmative  and  eighteen  in 
the  negative.  The  members  expressing  their 
opinions  in  the  affirmative  were  Senators  Fos- 
ter, Tallmadge  and  Todd. 

Whereupon,  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Affirming— S.  C.,  4  Wend.,  483. 

Distinguished— 3  Hill,  391:  26  N.  Y.,  157  ;  2  Barb., 
330 :  43  Barb.,  631. 

Limited-4  Hun,  581. 

Breach  of  warranty— Mitigation  of  Damages— Re- 
coupment—Set-off.  Cited  in— 10  Wend.,513;  12  Wend., 
247:  13  Wend.,  142,  266,  279;  14  Wend.,  260;  20  Wend., 
52:  21  Weud.,  346  ;  22  Wend.,  157;  2  Wend.,  103;  25 
Wend.,  114,  374.  672  ;  1  Hill,  486 ;  3  Hill,  174. 177,  391;  5 
Hill.  75:  7  Hill,  55;  5  Denio,  31,  176;  6  Paige,  222; 
1  Edw.,305;  2  Edw.,  627;  Clarke.  510;  2  N.  Y.,  158  ; 
25  N.  Y.,  310:  3  Barb.,  385;  4  Barb.,  45;  8  Barb..  16, 
18  ;  10  Barb.,  57 :  31  Barb.,  539 ;  62  Barb..  268 ;  13  How. 
Pr.,  249 :  2  Sand.,  125 ;  2  Duer,  412  ;  6  Bos.,  638 ;  4  E. 
D.  Smith.  40.  20 1 ;  1  Hilt,  77,  122 ;  4  McLean,  394  ;  30 
Am.  Dec.,  610  (12  Conn-,  129) ;  11  Am.  Rep.,  252  (9  R. 
I.,  299). 

General  objection — When  not  available  on  review 
—Defective  objection.  Cited  in— 17  Wend.,  143 ;  9  N. 
Y.,  174 ;  6  Barb..  553 ;  47  Barb.,  527 ;  1  Abb.  Pr.,  208;  3 
Abb.  Pr.,  119 ;  17  Abb.  Pr.,  354. 

Custom— Charging  interest.    Cited  in — 7  Lans.,  392. 

Parol  evidence—  When  admissible.  Cited  in— 5 
Barb.,  456. 

Also  cited  in-9Minn.,  266. 


TUBES  v.  CASWELL  &  PETTIT. 

Pleading — Duplicity  —  Replication  De  Injuria. 

A  replication  to  a  plea,  that  the  promise  declared 
on  was  made  by  the  defendant  and  a  third  person, 
and  that  a  release  was  executed  to  such  third  per- 
son, denying  both  the  joint  promise  and  the  release 
is  bad  for  duplicity. 

The  rule  that  on  demurrer  judgment  shall  be 
given  against  the  party  who  commits  the  first  fault, 
applies  only  where  the  previous  pleading  is  bad  in 
substance,  and  not  defective  merely  in  form. 

It  seems,  that  in  actions  of  tort,  where  the  de- 
fendant sets  up  matter  merely  by  way  of  excuse, 
the  plaintiff  by  a  replication  of  deinjuria,  etc.,  may 
put  in  issue  every  material  allegation  in  the  plea, 
but  this  manner  of  replying  is  not  allowed  where 
the  defendant  by  his  plea  insists  upon  a  full  and  ad- 
equate right. 

Citations— 1  Ld.  Raym.,  369;  Euer,  Doct.  Plac..  ch. 
36,  sec.  8:  Com..  115;  Dal..  80,  pi.  9;  P.  Moor,  25:  1 
Moore  &  P..  123;  1  Burr.,  317;  Skin..  137;  1  Chit.  PI.. 
568 ;  Willes,  99 :  3  Cai.,  160 ;  7  Price,  670 ;  1  Bos.  &  P., 
76 ;  5  Johns.,  112 ;  12  Johns..  491. 
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ERROR  from  the  Supreme  Court.  Tubbs  as 
indorser,  sued  Caswell  and  Pettit  as  the 
makers  of  a  promissory  note.  The  defendants 
pleaded  that  the  promise  and  undertaking  in 
the  *declaration  mentioned  was  made  [*13O 
by  them  and  one  P.  S.  Sennott  jointly,  and 
not  by  them  solely,  and  that  after  the  making 
of  the  promise,  and  before  the  commencement 
of  the  suit,  to  wit,  on,  etc.,  at,  etc.,  the  plaint- 
iff by  an  instrument  under  seal,  released  Sen- 
nott from  the  promise  and  undertaking,  and 
from  all  demands  whatsoever.  The  plaintiff 
replied  that  the  promise,  etc.,  was  made  by  the 
defendants,  and  not  jointly  or  otherwise  with 
Sennott,  and  that  the  supposed  release  in  the 
plea  mentioned  was  not  the  deed  of  the  plaint- 
iff. The  defendants  demurred  to  the  replica- 
tion, and  assigned  duplicity  for  cause.  The 
Supreme  Court  gave  judgment  for  the  defend- 
ants on  the  demurrer,  granting  leave  to  the 
plaintiff  to  amend,  the  following  opinion  be- 
ing delivered  by  the  court :  "  In  1  Burr. ,  316, 
cited  in  Strong  v.  Smith,  3  Cai.,  162,  Ld.  Mans- 
field lays  down  the  rule  adopted  by  this  court: 
'  It  is  true  you  must  take  issue  upon  a  single 
point,  but  it  is  not  necessary  that  this  single 
point  should  consist  of  a  single  fact;' but  when 
a  single  fact  constitutes  the  point,  you  must 
take  issue  upon  it.  As  in  this  case,  the  fact  of 
the  promise  being  joint  or  not  is  a  fact  making 
a  complete  point  and  a  complete  answer  to  the 
plea  ;  so  the  fact  of  the  release  being  denied, 
constitutes  a  perfect  answer  to  the  plea.  The 
plaintiff  has  here  taken  issue  in  his  replication 
to  two  facts,  constituting  two  points  or  two 
answers  to  the  plea  ;  it  is  therefore,  double. 
He  should  have  protested  as  to  one,  and  taken 
issue  upon  the  other."  The  plaintiff  sued  out 
a  writ  of  error. 

Mr.  A.  Van  Vechten,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendants. 

The  following  opinion  was  delivered, 

By  the  Chancellor.  Before  I  proceed  to 
examine  the  question  arising  on  this  replication, 
it  may  be  proper  to  notice  an  objection  made 
on  the  argument  to  the  validity  of  the  plea.  It 
was  said  that  if  this  replication  is  double,  the 
plea  also  is  double  and  bad  for  that  cause,  and 
that  judgment  should  have  been  given  against 
the  party  who  committed  the  first  fault.  That 
rule  applies  only  to  cases  *in  which  the  [*13 1 
previous  pleading  is  bad  in  substance,  and  not 
defective  merely  in  form.  Buxhell  v.  Lechmore, 
1  Ld.  Raym.,  369.  The  objection  to  a  plead- 
ing for  duplicity  is  an  objection  of  form,  and 
not  of  substance,  and  can  only  be  taken  ad- 
vantage of  on  special  demurrer.  Euer,  Doct. 
Plac.,  ch.  86,  sec.  3  ;  Lamplugh  v.  Shortridge, 
Com.,  115.  But  the  plea  in  this  case  was  not 
double,  in  point  of  fact,  as  both  parts  thereof 
were  necessary  to  constitute  a  valid  bar.  A 
plea  that  the  promises  were  made  by  the  de- 
fendants jointly  with  Sennott  might  have  been 
good  in  abatement,  but  could  not  of  itself  be 
pleaded  in  bar  ;  that  fact  was,  therefore,  only 
pleaded  as  inducement  to  the  bar  ;  which  was 
the  release  executed  by  the  plaintiff  to  one  of 
the  joint  promisors.  No  matter  will  operate 
to  make  a  pleading  double  that  is  only  pleaded 
as  a  necessary  inducement  to  another  allega- 
tion. Dame  Audley's  case,  Dal.,  30,  pi.  9;  F. 
Moor,  25  ;  S.  C.,  1  Moore  &  P.,  123. 
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In  almost  every  plea  in  bar  it  becomes  neces- 
sary to  allege  several  distinct  matters  to  con- 
stitute the  defense,  neither  of  which  pleaded 
by  itself  would  be  sufficient.  There  appears 
to  be  some  conflict  of  opinion  in  thebooks.and 
particularly  in  the  elementary  treatises  on  plead- 
ing, as  to  the  right  of  the  plaintiff  in  his  rep- 
lication to  take  issue  on  more  than  one  of  the 
facts  stated  in  the  defendant's  plea.  It  seems 
to  be  admitted  by  all  the  judges  and  law  writ- 
•ers  who  have  examined  this  question  that  an 
issue  or  traverse  must  be  to  a  single  point,  but 
that  a  single  point  may  consist  of  several  dis- 
tinct facts.  A  special  plea,  however,  as  well 
as  a  declaration,  may  consist  of  several  distinct 
points,  as  well  as  of  distinct  facts  constituting 
.a  single  point.  Thus,  in  the  case  of  Robinson 
v.  Haley,  1  Burr.,  317,  cited  by  the  plaintiff's 
counsel,  to  an  action  of  trespass  on  land  and 
depasturing  it  with  cattle.the  defendant  plead- 
ed that  it  was  parcel  of  a  common  field,  in 
which  he  had  a  right  of  common  as  appurte- 
nant to  the  estate  occupied  by  him.  This  was  one 
point  of  the  defense  necessary  to  be  established 
by  his  plea,  but  to  make  a  valid  bar,  it  was 
necessary  to  go  still  further  and  establish 
.another  point,  to  wit :  that  the  caltle,  with 
which  the  defendant  had  depastured  the  com- 
mon, were  commonable  cattle,  which  he  had 
132*]  *a  right  to  have  fed  on  that  common. 
To  make  out  that  point,  it  was  necessary  to  al- 
lege that  the  cattle  were  his  own  commonable 
cattle,  kept,  in  technical  language,  levant  el 
•couchant,  upon  the  premises  to  which  the  com- 
mon was  claimed  as  appurtenant.  Molliton  v 
Trevilian,  Skinn.,  137.  It  was  upon  this  last 
point,  in  one  of  the  pleas  to  the  fifth  count  in 
the  plaintiff's  declaration,  that  the  replication 
took  issue  by  a  formal  traverse  of  the  several 
facts  constituting  that  point.but  the  other  point 
in  the  same  plea,  to  wit :  that  the  defendant 
was  entitled  to  common  in  the  locus  in  quo  as 
appurtenant  to  the  premises  occupied  by  him, 
was  not  attempted  to  be  put  in  issue  by  the  re- 
plication. The  only  point  in  issue,  therefore, 
on  that  replication  (the  right  of  common  being 
-admitted)  was  whether  these  particular  cattle 
were  commonable  ;  but  if  the  replication  had 
put  in  issue  the  right  of  common,  as  well  as 
the  fact  of  these  particular  cattle  being  com- 
monable, etc.,  it  would  have  been  bad  for  du- 
plicity. 1  Chit.  PL,  568  ;  Cockerill  v.  Arm- 
strong, Willes,  99.  The  case  of  Strong  v.  Smith, 
3  Cai.,  160,  was  also  a  case  where  the  traverse 
took  issue  upon  a  single  point,  although  it  con- 
sisted of  two  distinct  facts.  The  point  of  the 
defense  was  that  the  defendant  was  entitled  to 
the  possession  of  the  premises  as  the  tenant  of 
the  Trustees  of  Huntington  ;  the  defendant  in 
his  plea  averred  that  the  Trustees  being  seised 
of  the  premises  in  fee,  demised  the  same  to 
him  for  one  year.  The  plaintiffs  replied  that 
their  ward  was  seised  and  in  the  actual  posses- 
sion of  the  premises  at  the  time  of  the  alleged 
trespass,  traversing  the  facts  set  up  as  consti- 
tuting the  title  of  the  defendant.  In  that  case, 
a  simple  denial  of  the 'demise  to  the  defendant 
would  have  admitted  the  seisin  of  the  Trustees; 
and  as  the  seisin  of  the  ward  being  but  an  in- 
ducement to  the  traverse,  was  not  put  in  issue, 
the  replication  would  have  presented  an  imma- 
terial issue,  on  which  the  merits  of  the  cause 
could  not  have  been  tried,  it,  there  fore,  became 
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necessary  for  the  plaintiffs  in  that  case  to  trav- 
erse the  alleged  seisin  of  the  Trustees  also,  in 
order  to  form  a  perfect  issue.  It  was  not, 
therefore,  a  traverse  of  two  points,  or  even  of 
two  facts  ;  the  denial  of  either  of  which  would 
have  been  sufficient  to  support  the  plaintiff's 
title. 

*In  the  case  under  consideration, the  [*133 
defense  consists  of  two  distinct  and  independ- 
ent matters,  both  of  which  are  necessary  to  the 
validity  of  the  plea,  but  a  denial  of  either  of 
those  matters  was  sufficient  to  sustain  the 
plaintiff's  right  to  recover  and  to  destroy  the 
defense.  The  replication  was,  therefore,  bad 
for  duplicity,  and  the  demurrer  thereto  was 
well  taken. 

There  is  a  class  of  cases  in  tort  where  the  de- 
fendant sets  up  matter  merely  by  way  of  ex- 
cuse, in  which  the  plaintiff  may  reply  that  the 
defendant  of  his  own  wrong,  and  without  the 
cause  by  him  alleged  in  his  plea  committed 
the  injury  complained  of  in  the  declaration, 
and  by  this  general  traverse,  he  may  put  in  is- 
sue every  material  allegation  in  the  plea  ;  but 
this  manner  of  replying  appears  to  be  confined 
to  cases  of  tort  where  the  defense  is  by  way  of 
excuse  merely,  and  is  not  allowed  where  the 
defendant  by  his  plea  insists  upon  a  full  and 
adequate  right.  Longford  v.  Waghorn,  1  Price, 
670 ;  Janes  v.  Kitchen,  1  Bos.  &  P. ,  76  ;  Lytle 
v.  Lee,,  5  Johns.,  112  ;  Plumb  v.  McCrea,  12  Id., 
491. 

I  think  the  judgment  of  the  Supreme  Court 
was  correct,  and  that  it  ought  to  be  affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — three  members  expressed 
their  opinions  in  the  affirmative,  and  seventeen 
in  the  negative.  The  members  expressing  their 
opinions  in  the  affirmative,  were  Senators  Rex- 
ford,  Seward  and  Sherman. 

Whereupon,  the  judgment  of  't?ie  Supreme  Court 
was  affirmed. 

Cited  in— 10  Wend.,  388;  7  Wend,.  94;  38  N.  J.  L.,100. 


*!N  THE  MATTER  OF  JOHN    [*134 
M.  WRIGLEY. 

Act  to  Abolish  Imprisonment  for  Debt — Inhabit- 
ancy, Residence  and  Domicil,  Construed  — 
Jurisdiction. 

A  foreigner,  who,  after  a  residence  of  7  years  in 
this  State,  transacting-  business  as  a  commission 
merchant,  returns  home,  taking1  with  him  his  ef- 
fects, uncertain  whether  he  will  return  or  not,  loses 
his  character  of  an  inhabitant;  so  that  though  he 
returns  to  this  State  after  a  sojourning  of  only  3 
weeks  in  his  native  land,  he  is  not  entitled  to  be  dis- 
charged as  an  insolvent  debtor,  if  after  his  return 
he  engages  in  no  business  and  his  residence  is  mere- 
ly of  a  temporary  character. 

In  all  summary  proceedings  under  a  statute,  al- 
though enough  is  shown  in  the  institution  of  them 
to  give  jurisdiction  to  the  officer  intrusted  with  the 
execution  of  the  powers  conferred,if  in  the  progress 
of  the  case  it  is  discovered  that  in  fact  the  officer  has 
not  jurisdiction,  it  is  his  duty  to  stop  and  dismiss 
the  proceedings. 

Citations— 1  R.  L.,  463,  sec. 6;  Laws  of  1819,  ch.  101, 
sec.  4;  Act,  April  12,  1813:  20  Johns..  210;  Stewart, 
Adrn.,6;  5  Pick.,  379;  1  Binn.,  349;  4  Greenl.,  231 ;  4 
Mas.,  308. 

TERROR  from  the  Supreme  Court.  Wrigley 
JLJ  obtained  a  discharge  from  the  Recorder  of 
N.  Y.,  as  an  insolvent  debtor,  under  the  Act 
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to  Abolish  Imprisonment  for  Debt  in  Certain 
Cases.  At  the  time  of  presenting  his  petition, 
an  affidavit  was  exhibited  to  the  recorder  that 
Wrigley  was  an  inhabitant,  actually  residing 
within  the  City  and  County  of  N.  Y.  On  the 
day  for  the  creditors  to  show  cause,  the  insolv- 
ent was  examined  as  to  his  inhabitancy,  and 
testified  that  he  was  a  native  or  England;  that 
he  came  to  N.  Y.  in  1821,  commenced  the  busi- 
ness of  a  commission  merchant  and  continued 
in  the  same  until  the  autumn  of  1827,  when  he 
became  embarrassed  and  unable  to  pay  his 
debts  and  determined  to  leave  this  country  for 
England,  where  his  creditors  resided.  In  the 
spring  of  1828  he  accordingly  went  to  England, 
taking  with  him  his  books  of  account,  it  being 
uncertain  whether  he  would  return  or  not. 
After  remaining  in  England  about  3  weeks,  he 
quit  there,  leaving  his  books,  and  returned  to 
the  City  of  N.  Y.  May  12,  on  his  way  to  Can- 
ada, if  he  should  finally  conclude  to  go  there. 
He  expected  after  his  return  to  N.  Y.  to  go  to 
Canada,  having  prospects  of  doing  a  commis- 
sion business  there.  On  his  arrival  in  this 
country  he  took  board  at  Brooklyn,  in  Kings 
Co.,  was  an  unmarried  man, was  engaged  in  no 
particular  business,  but  went  to  his  brother's 
counting-house  in  the  city  almost  every  day.and 
might  have  assisted  him  a  little.  He  took  board 
135*]  at  Brooklyn  for  the  purpose  *of  wait- 
ing until  he  should  be  advised  of  the  arrival  of 
certain  goods  which  he  expected  to  be  con- 
signed to  him  at  Canada.  He  continued  to 
board  at  Brooklyn  until  about  the  beginning 
of  June,  when  he  was  arrested,  confined,  and 
afterwards  admitted  to  bail.  Brooklyn  was 
his  home  until  his  arrest,  and  he  intended  to  go 
to  Canada  and  reside  there.  After  his  arrest  at 
Brooklyn  he  came  to  the  City  of  N.  Y. ,  where 
he  was  arrested  in  another  suit  and  bailed,  and 
boarded  in  N.  Y.  from  that  time  until  he  pre- 
sented his  petition  to  the  Recorder,  June  17. 
He  did  not  contemplate  going  to  Canada  before 
July  1828,  and  his  arrangements  as  to  going 
there  were  not  of  that  permanent  character 
that  he  could  not  consistently  with  those  ar- 
rangements have  gone  into  business  elsewhere 
had  a  favorable  opening  presented.  The  coun- 
sel for  the  creditors  objected  that  Wrigley,  at 
the  time  of  presenting  his  petition  was  not  a 
resident  in  the  City  of  N.  Y.,  within  the  mean- 
ing of  the  Act.  The  Recorder  decided  that 
Wrigley  had  never  changed  his  residence  in 
N.  Y. ,  previous  to  the  application  to  him  for 
an  order  to  show  cause,  and  that  at  the  time  of 
such  application  he  could  not  be  considered  as 
having  a  residence  within  the  meaning  of  the 
Act  in  any  place  but  N.  Y.,  and  thereupon, 
after  assignment,  granted  a  discharge.  The 
creditors  sued  out  a  certiorari,  removing  the 
proceedings  into  the  Supreme  Court,  who  gave 
judgment  vacating  the  proceedings  of  the  Re- 
corder, and  Wrigley  sued  out  a  writ  of  error. 
See  the  opinion  of  the  Supreme  Court, delivered 
by  the  Chief  Jmtice,  4  Wend.,  602. 

Mr.  H.  Ketchum,  for  plaintiff  in  error. 
Before  Wrigley  went  to  England,  the  Supreme 
Court  admit  that  he  was  an  inhabitant  of  N. 
Y.  Did  he,  by  going  to  England,  cease  to  be 
an  inhabitant?  He  did  not,  unless  he  intended 
to  change  his  residence;  and  whether  he  did 
so  intend  or  not,  was  a  question  of  fact,  sub- 
mitted to  and  decided  by  the  Recorder,  which 
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decision  should  not  be  disturbed,  unless  clear- 
ly and  manifestly  wrong,  as  a  conclusion  from 
the  facts  before  him.  Unless  the  verdict  of  a 
jury,  had  they  passed  upon  the  facts,  would 
have  been  set  aside,  the  determination  of  the 
Recorder  will  not  be  pronounced  to  be  errone- 
ous. The  Supreme  Court  say  that  he  aban- 
doned *the  country  without  any  inten-  [*13G 
tion  of  returning;  the  testimony  is,  that  it  was 
uncertain  whether  he  would  return  or  not.  He 
did  in  fact  return  in  May,  with  the  intention, 
at  all  events,  to  remain  until  July,  when  he 
purposed  to  proceed  to  Canada;  but  he  did  not 
go  there,  and  Until  he  gained  a  residence  there, 
he  must  be  an  inhabitant  somewhere.  There, 
is  no  fixed  or  definite  period  of  time  to  create  a 
domicil  of  the  person.  A  person  being  at  a 
place  is  prima  facie  evidence  that  he  is  domi- 
ciled there.  The  place  where  a  man  has  his 
home  and  residence  is  his  domicil,  and  he  has 
all  the  privileges,  and  is  bound  by  all  the  du- 
ties flowing  therefrom.  The  original  domicil 
always  continues  until  he  has  changed  it  for 
another.  5  Ves.,  787;  2  Kent,  Com.,  346,  n.  c. 
Original  domicil  means  the  last  domicil,  which 
must  prevail  until  another  is  acquired.  Leav- 
ing with  intent  to  acquire  a  new  domicil,  does 
not  devest  rights  until  such  new  domicil  is  ac- 
quired. Here  the  intent  was  doubtful  wheth- 
er he  should  remain  in  England,  or  go  to  Can- 
ada. The  statute  requires  that  a  person  ask- 
ing for  a  discharge,  shall  be  an  inhabitant,  not 
a  resident,  of  the  place  where  the  application 
is  made.  A  resident  is  necessarily  an  inhabit- 
ant, but  the  converse  is  not  true.  One  whose 
character  is  less  definite  than  that  of  a  resident, 
who  is  merely  an  inhabitant,  may  present  his 
petition.  There  is  no  pretext  of  fraud  in  this 
case,  as  the  petition  was  presented  where  the 
insolvent  had  resided  for  many  years,  from 
whence  he  had  been  absent  for  only  a  few 
months,  and  where  his  debts  had  been  con- 
tracted. 

Mr.  D.  Graham,  Jr.,  for  defendants  in 
error.  The  domicil  of  origin  arises  from 
birth,  and  remains  until  another  is  acquired. 
If  Wrigley  is  not  domiciled  here,  he  is  in  En- 
gland, the  place  of  his  birth.  Admitting  that 
he  acquired  a  domicil  in  this  country  by  his 
residence  from  1821  until  1828,  he  abandoned 
it  by  his  return  to  England.  A  domicil  ac- 
quired by  residence  may  be  thrown  off  by  a 
person  returning  to  his  native  country.  When 
Wrigley  left,  he  abandoned  his  character  as  an 
inhabitant;  and  on  his  return  to  England,  re- 
sumed his  domicil  of  origin.  He  did  not  re- 
gain his  character  by  his  return,,  or  if  he  did, 
he  became  an  inhabitant  of  Brooklyn,  and  not 
of  N.  *Y.  But  he  did  not  become  an  [*137 
inhabitant  even  of  Brooklyn,  being  there  only 
for  a  temporary  purpose,  awaiting  the  arrival 
of  goods.  Inhabitancy,  domicil  and  residence, 
in  reference  to  cases  of  this  kind,  must  be  con- 
sidered as  standing  on  the  same  footing.  4 
Mas.,  308;  1  Gall.,  614;  7Cr.,  542;  8  Id.,  335, 
378;  5  Pick.,  379;  2  Pet.  Adm.,  438,  450;  1 
Binn.,  349,  ».;  3  Greenl.,  231;  5  Id.,  396; 
Stewart  Adm.,  6.  A  person  situated  like 
Wrigley  would  be  adjudged  a  non-resident, 
under  the  practice  of  courts  requiring  non  res- 
ident plaintiffs  to  file  security  for  costs.  4 
Moor,  356;  7  Id.,  613;  10  Id.,  522;  5  Barn.  & 
Aid.,  908.  It  is  said  that  the  residence  of  the 
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insolvent  was  a  question  of  fact;  and  that  it 
having  been  passed  upon  by  the  Recorder,  his 
decision  will  not  be  reviewed,  unless  manifest- 
ly wrong;  in  answer  to  which  it  is  insisted 
that  it  is  not  a  question  of  fact,  but  solely  a 
question  of  law,  affecting  the  jurisdiction  of 
the  officer  granting  the  discharge,  with  which 
a  jury,  had  they  been  impaneled,  would  have 
had  nothing  to  do.  Respecting  the  facts,  there 
is  no  controversy;  the  only  inquiry  is  whether, 
under  the  facts  of  the  case,  as  represented  by 
the  insolvent  himself,  he  was  entitled  to  apply 
to  the  Recorder  of  N.  Y.  for  a  discharge.  On 
the  part  of  the  creditors  it  is  insisted  that  the 
Act  should  not  be  so  construed  as  to  enable  a 
person  to  apply  for  a  discharge  in  a  county 
where  he  has  but  a  casual  or  temporary  resi- 
dence, the  intention  of  the  Legislature  being 
manifest  that  a  debtor  should  apply  only  where 
his  creditors  knew  him  to  reside. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases,  un- 
der which  the  plaintiff  in  error  was  discharged 
by  the  Recorder  of  N.  Y.,  adopts  as  part  of 
its  provisions  the  6th  section  of  the  Act  of 
Apr.  12,  1813,  for  Giving  Relief  in  Cases  of 
Insolvency.  1  R.  L.,  463,  sec.  6;  Laws  of 
1819,  ch.  101,  sec.  4.  That  section  provides 
that  the  insolvent  shall  make  application  in  the 
county  of  which  he  is  an  inhabitant,  or  within 
which  he  is  imprisoned;  and  he  is,  also,  to 
make  proof  of  that  fact  to  the  officer  to  whom 
he  presents  his  petition,  before  any  order  is 
138*]  made  for  notifying  the  creditors.  *At 
the  time  the  petition  was  presented  to  the  Re- 
corder in  this  case,  viz. :  June  17,  1828,  the  in- 
solvent proved  to  him,  by  the  affidavit  of  Ed- 
ward Wrigley,  that  the  petitioner  was  an  in- 
habitant actually  residing  within  the  City  and 
County  of  N.  Y\  This  was  sufficient  to  give 
the  Recorder  jurisdiction  of  the  case,  and  if 
nothing  further  had  appeared  on  this  subject, 
there  is  no  doubt  the  discharge  would  have 
been  regular.  But  on  the  hearing  before  the 
Recorder,  other  facts  relative  to  the  inhabitan- 
cy of  the  insolvent  did  appear,  which  the  Su- 
preme Court  have  decided  to  be  sufficient  to 
show  that  the  insolvent  was  not  an  inhabitant 
of  the  City  of  N.  Y.  at  the  time  of  his  original 
application  to  the  Recorder,  and  that  he  was, 
therefore,  improperly  discharged.  The  ques- 
tions which  now  present  themselves  for  our 
consideration,  are:  1.  Whether  the  creditors 
had  the  right  to  inquire  into  the  fact  of  the  in- 
solvent's inhabitancy;  and  2.  If  so.  whether 
he  was  in  fact  an  inhabitant  of  N.  Y.,  within 
the  meaning  of  the  Insolvent  Acts,  at  the  time 
of  presenting  his  petition. 

As  to  the  Srst  point,  there  is  no  doubt  that 
the  proof  exhibited  to  the  Recorder  at  the  time 
of  presenting  the  petition  was  sufficient  to  give 
him  jurisdiction  of  the  case,  so  far  as  to  pro- 
tect him  and  all  others  acting  under  his  legal 
orders  upon  such  application;  but  I  apprehend 
the  right  of  the  insolvent  to  a  discharge  under 
the  Act,  does  not  depend  upon  his  making 
such  proof  to  the  officer,  in  the  first  place,  as 
to  give  him  jurisdiction  to  proceed.  In  all 
summary  proceedings  of  this  kind,  although 
sufficient  is  made  out  to  show  a  prima  facie 
case  of  jurisdiction  in  the  first  instance,  yet,  if 
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the  party  opposing  the  application,  at  the  prop- 
er stage  of  the  proceeding,  shows  that  the  sup- 
posed jurisdiction  is  founded  upon  a  misstate- 
ment  or  misapprehension  of  the  facts,  the 
judge  or  officer  should  dismiss  the  application, 
and  proceed  no  further  in  the  case.  Thus, 
in  the  case  of  a  proceeding  under  the  Act  of 
Apr.,  12,  1813,  where  the  insolvent  is  entitled 
to  a  discharge  from  his  debts,  on  the  petition- 
of  two  thirds  of  his  creditors,  if  the  insolvent 
should  present  a  petition  to  the  Recorder, 
showing  that  two  thirds  of  his  creditors  had. 
joined  in  the  application,  and  that  he  had 
complied  with  the  other  requisitions  of  the 
Act,  the  officer  would,  unquestionably,  have 
jurisdiction  of  the  case;  *but  if  the  [*139- 
creditors  at  the  time  of  showing  cause  could 
establish  the  fact  that  there  were  other  credit- 
ors, not  named  in  the  inventory,  so  that  in 
fact  two  thirds  of  the  debts  were  not  signed 
off,  or  that  some  other  mistake  of  a  similar 
character  had  been  made,  although  the  officer 
should  be  satisfied  it  was  an  actual  mistake  on 
the  part  of  the  applicant,  he  could  not  grant 
the  discharge.  Before  the  Recorder  was  au- 
thorized to  direct  an  assignment  in  this  case, 
he  must  have  been  legally  satisfied  that  the  in- 
solvent had  in  all  things  conformed  with  the 
provisions  of  the  Act.  One  of  those  provisions 
was,  that  the  insolvent  should  make  his  appli- 
cation in  the  county  of  which  he  was  an  in- 
habitant; and  if  it  turned  out,  on  an  investiga- 
tion of  that  matter,  that  the  insolvent  was  not 
an  inhabitant  of  the  City  of  N.  Y.,  the  juris- 
diction of  the  officer  to  grant  the  discharge 
would  no  longer  exist,  although  he  might  be 
satisfied  the  application  was  made  in  good 
faith  by. the  insolvent,  under  ^belief  that  he 
was  such  inhabitant  within  the  meaning  of 
the  Act. 

The  preliminary  proof  of  inhabitancy  re- 
quired by  the  statute  is  to  prevent  abuse  of  the 
privilege*  of  applying  for  a  discharge,  and  to 
insure  a  publication  of  the  notice  in  the  proper 
county,  to  enable  the  creditors  to  be  informed 
of  the  application;  but  such  ex  parte  proof  was 
never  intended  to  be  made  conclusive  of  the 
fact  of  inhabitancy  within  the  county.  It, 
therefore,  becomes  necessary  to  examine  the 
question  whether  the  plaintiff  in  error  was  in 
fact  an  inhabitant  of  N.  Y.  at  the  time  of  his 
application  to  the  Recorder. 

If  the  legal  domicil  of  the  insolvent  was  in 
question  in  this  cause,  I  think  there  could  be 
no  doubt  that  it  was  in  England — his  dcmicil 
of  origin.  He  appears  to  have  come  to  this 
State  in  the  first  place  as  a  mere  agent  or  com- 
mission merchant  and,  probably,  without  any 
intention  of  making  N.  Y.his  permanent  abode. 
When  he  failed  in  business,  he  abandoned  that 
city  to  return  to  his  native  country,  without  hav- 
ing made  up  his  mind  ever  to  come  back  from 
England.  He  subsequently  concluded  to  try 
his  fortunes  in  Canada,  and  left  his  domicil  of 
origin  the  second  time  for  that  purpose.  But 
as  he  had  acquired  no  new  domicil  at  the  time 
of  this  application,  *his  original  domi-[*14O 
cil  continued.  Inhabitancy  and  residence  do 
not  mean  precisely  the  same  thing  as  domicil, 
when  the  latter  term  is  applied  to  successions 
to  personal  estate,  but  they  mean  a  fixed  and 
permanent  abode  or  dwelling-place  for  the  time 
being,  as  contradistinguished  from  a  mere  tem- 
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porary  locality  of  existence.  In  the  case  of 
Roosevelt  v.  Kettogg,2Q  Johns  ,  210,  the  Supreme 
Court  decided  that  the  term  "inhabitants"  in 
this  statute  meant  the  same  thing  as  "residents." 
It  unquestionably  means  incolce  or  sojourners, 
as  distinguished  from  advenee,  transient  persons 
or  strangers.  Although  the  plaintiff  in  error 
was  an  inhabitant  of  N.  Y.  while  he  was  actu- 
ally located  there  and  doing  business  as  a  com- 
mission merchant,  yet  the  moment  he  broke  up 
his  residence  and  sailed  for  his  native  land, 
xine  animo  revertendi,  he  was  no  longer  an  in- 
habitant of  N.  Y.,  but  he  resumed  his  domicil 
of  origin.  Lea  Trois  Freres,  Stewart  Adm.,  6. 
What  then  are  the  circumstances  under  which 
he  claims  to  have  become  an  inhabitant  or  res- 
ident of  the  City  of  N.  Y.  in  June,  1828?  Aft- 
er staying  in  England  a  few  weeks, without  be- 
ing able  to  settle  with  his  creditors,  he  arrived 
At  N.  Y.  May  12,  on  his  way  to  Canada.where 
he  expected  to  go  into  the  commission  busi- 
ness. He  took  lodgings  at  a  boarding-house  in 
Brooklyn  to  wait  the  arrival  of  the  goods  which 
he  expected  would  be  consigned  to  him  in  Can- 
ada. He  remained  at  Brooklyn  until  the  fore 
part  of  June,  when  he  was  arrested  by  some  of 
his  creditors.  He  then  came  over  to  the  city, 
where  he  was  again  arrested  and  bailed  ;  and 
he  remained  there  at  board  for  a  few  days, 
when  he  presented  his  petition  for  a  discharge 
under  the  Insolvent  Act.  From  these  facts,  I 
think  there  is  no  foundation  for  a  pretense  that 
he  was  a  resident  or  inhabitant  of  the  City  of 
N.  Y.  at  that  time,  according  to  the  spirit  or 
intent  of  this  provision  in  the  statute. 

I  am,  therefore,  of  opinion  that  the  decision 
of  the  Supreme  Court  was  correct,  and  that 
the  judgmen^should  be  affirmed,  with  costs. 
141*]  *By  Mr.  Senator  Allen.  A  single 
•question  arises  in  this  case,  viz. :  was  the  plaint- 
iff in  error  an  inhabitant  of  the  City  of  N.  Y., 
within  the  meaning  of  the  statute  ?  The  pro- 
vision of  the  Act  is,  that  every  person  apply- 
ing for  the  benefit  thereof  shall  make  applica- 
tion in  the  county  of  which  he  or  she  may  be 
an  inhabitant,  or  wherein  he  or  she  may  be  im- 
prisoned, and  not  elsewhere.  An  "inhabitant" 
is  defined  to  be  a  householder  in  a  place,  as  in- 
habitants in  a  vill  are  the  householders  in  a 
vill.  The  word  "inhabitants"  includes  tenants 
in  fee  simple,  tenants  for  life,  tenants  at  will, 
and  he  that  has  no  interest  but  his  habitation 
and  dwelling.  He  who  hath  a  house  in  his 
hands  in  a  town  may  be  said  to  be  an  inhabit- 
ant. Jac.  Law  Die., tit.  Inhabitants.  The  plaint- 
iff in  error  certainly  was  an  inhabitant  of  the 
City  of  N.  Y.  while  he  transacted  business  there, 
from  1821  to  1828  ;  but  on  his  leaving  the  U. 
S.  for  England,  his  native  place,  uncertain 
whether  he  would  return  or  not,  it  is  a  ques- 
tion whether  he  did  not  on  his  arrival  in  En- 
gland resume  his  residence  there,  and  annul 
his  residence  in  the  U".  S. 

In  the  case  of  Harvard  College  v.  Oore,5  Pick. . 
879,  Ch.  J.  Parker  held  that  the  constitutional 
definition  of  "  habitahcy  "  is  the  place  where 
a  man  dwells  or  has  his  home;  in  other  words, 
his  domicil  ;  an  actual  removal  into  another 
town  with  an  intention  to  become  an  inhabit- 
ant, made  him  one.  The  plaintiff  returned  to 
the  U.  S.  in  May,  1828,  on  his  way  to  Canada, 
where  he  had  prospects  of  business,  and  he 
took  board  in  Brooklyn,  Kings  Co.  .waiting  for 
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advice  of  goods,  which  were  to  have  been  con- 
signed to  him  at  Canada.  He  was  not,  there- 
fore, an  inhabitant  of  N.  Y.  during  this  period; 
but  if  an  inhabitant  of  any  part  of  the  U.  S., 
it  was  in  Brooklyn.  I  doubt,  however,  wheth- 
er he  could  even  be  considered  an  inhabitant 
of  Brooklyn,  in  the  sense  intended  in  the  above 
case  ;  it  not  appearing  to  be  his  intention  to 
make  that  his  place  of  residence,  as  he  was 
only  there  temporarily,  waiting  for  advice  of 
the  goods  expected  to  arrive  at  Canada,  where 
he  intended  to  go  and  reside. 

In  Guise  v.  0' Daniel,  1  Binn.,  349,  Judge 
Rush  in  delivering  the  opinion  of  the  court.ob- 
served,  that  the  apparent  or  avowed  intention 
of  constant  residence,  not  the  manner  of  it, 
Constituted  the  domicil.  It  may  be  de-[*142 
fined  to  be  a  residence  at  a  particular  place,  ac- 
companied with  positive  or  presumptive  proof 
of  continuing  it  an  unlimited  time.  And  in  the 
case  of  Inhab.  Turner  v.  Inliab.  Buckfleld,  4 
Greenl.,231,  the  question  was,  what  is  meant  by 
being  resident  in  a  particular  town?  The  court 
held,  that  by  the  words  "  dwell "  and  has  his 
"home,  "theLegislature  meant  to  designate  some 
permanent  abode  or  residence,  with  an  intention 
to  remain,  or  at  least  without  an  intention  of 
removal.  The  plaintiff,  after  his  arrest,  impris- 
onment, and  being  bailed  in  the  County  of 
Kings,  came  to  N.  Y., where  was  again  arrest- 
ed; and  from  early  in  June  to  the  time  of  his 
application  for  the  benefit  of  the  Insolvent  Act, 
which  was  on  the  17th  of  June,  he  boarded  in 
N.  Y.  It  appears,  therefore,  that,  at  the  most, 
he  could  have  resided  in  N.  Y.  only  about  two 
weeks,  after  his  return  to  this  country  and  be- 
fore applying  for  his  discharge  under  the  Act; 
and  if  intention  is  to  govern,  and  all  the  cases 
seem  to  decide  that  it  is,  then  it  is  evident  from 
his  own  testimony  it  was  not  his  intention  to 
make  any  other  place  than  Canada  his  perma- 
nent residence. 

The  case  of  Cotton  v.  Gladding,  4  Mas. ,  308, 
is  in  point.  Gladding  was  a  native  of  R.  I.  He 
was  a  young  unmarried  man,  and  was  in  busi- 
ness in  N.  Y.  for  some  years,  when  his  house 
failed  ;  after  which  occurrence  he  returned  to 
R.  I.,  and  resided  with  his  mother.  At  the  time 
of  prosecution,  he  was  engaged  as  a  clerk  in  a 
store  of  his  brother  in  Conn.,  but  occasionally 
visited  his  mother  ;  there  was  no  act  showing 
his  intention  of  a  permanent  residence  in  Conn. 
Judge  Story  held  that  he  was  a  citizen  of  R.  1. ; 
his  birth  was  in  that  State.  While  in  N.Y.  in 
business,  he  may  be  deemed  to  have  acquired 
a  citizenship  there,  as  he  probably  intended  a 
permanent  residence  ;  but  when  the  house 
failed,  he  gave  up  his  residence  in  N.  Y.  and 
returned  to  his  mother's  family  ;  under  such 
circumstances  he  must  be  presumed  to  have  re- 
gained the  family  domicil.and  to  have  returned 
to  his  native  allegiance.  Upon  his  return  from 
N.  Y.,  he  re-acquired  his  native  citizenship. 
What  evidence  is  there  that  he  has  since 
changed  it  ?  It  does  not  appear  that  he  had 
any  intention  of  becoming  a  citizen  *of  [*143 
Conn.;  for  aught  in  the  case,  his  engagement 
may  have  been  merely  temporary  until  he 
could  get  other  business,  and  without  any  in- 
tention of  changing  his  domicil.  The  case  might 
have  been  different  if  he  had  had  a  family.and 
removed  with  them  into  Conn.  ;  such  an  act 
would  afford  prima  facie  evidence  of  a  change 
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of  permanent  domicil.  There  is  some  similar- 
ity between  the  above  case  and  the  one  under 
consideration.  Both  parties  were  natives  of 
places  foreign  to  that  where  they  were  arrest- 
ed ;  both  were  unmarried  men  ;  both  were  in 
business  in  N.  Y.  for  some  considerable  time  ; 
both  failed  in  business  there  ;  both,  after  the 
happening  of  that  event,  returned  to  their  nat- 
ive place.  At  the  time  of  arrest  in  N.  Y.,  one 
was  occasionally  assisting  in  his  brother's 
counting-house;  the  other,  at  the  time  of  arrest 
in  Conn., was  engaged  as  a  clerk  in  his  brother's 
store,  and  there  was  no  act  showing  that  either 
intended  a  permanent  residence. 

I  am,  therefore,  of  opinion,  from  the  best 
consideration  I  have  been  enabled  to  give  the 
case,  that  the  plaintiff  in  error  was  not  an  in- 
habitant of  the  City  of  N.  Y.  in  the  sense  in- 
tended by  the  Legislature,  and  that,  therefore, 
the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — four  members  expressed 
their  opinions  in  the  affirmative,  and  fourteen 
in  the  negative.  The  members  who  expressed 
their  opinions  in  the  afflrmative.were  Senators 
Fuller,  Lynde,  Wan-en  and  Westcott. 

Whereupon,   the  judgment   of  the  Supreme 
Court  was  affirmed. 

Cited  in-19  Wend.,  13;  6N.  Y.,313;  79  N.  Y.,  461 
(35  Am.,  538) ;  84  N.  Y.,  414;  4  Lans.,  161 ;  4  Barb.,  521 ; 
12  Barb.,  643 ;  33  Barb.,  134 ;  16  How.  Pr.,  85 ;  40  How. 
Pr.,  263;  8  Abb.  Pr..  94;  16  Abb.  Pr.,  464;  2  Rob.,  704:  1 
Bradf.,  80  ;  4  McLean,  445 ;  40  111.,  206 ;  64  111.,  413 ;  25 
Wis..  607;  38  Mo.,  387. 
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Marine  Insurance — Policy  in  Blank — Extrinsic 
Evidence  of  Parties  Intended  to  be  Insured — 
When  Admissible — Duty  of  Ship's  Husband — 
Insurance  Effected  by  Joint  Owner. 

Where  a  policy  of  insurance  is  executed  in  blank, 
thus,  "  By  the  Niagara  Insurance  Company.  Silas 
E.  Burrows,  on  account  of  do 

make  insurance,  and  cause  to  be  in- 

sured, lost  or  not  lost,  upon  the  body,  tackle,  etc.,  of 
the  good  American  brig,  called,"  etc.,  it  seems  that 
the  policy  may  be  filled  up  by  the  holders  with  the 
names  of  the  persons  intended  to  be  insured,  or  with 
the  words  "  whom  it  may  concern,"  and  that  ex- 
trinsic evidence  may  be  given  of  the  persons  so  in- 
tended to  be  insured. 

Evidence  that  a  policy  thus  executed  in  blank  is 
deemed  by  insurance  companies  and  the  commer- 
cial community  equivalent  to  a  policy  for  account 
of  whom  it  may  concern,  is  inadmissible. 

It  is  not  the  dutjs  of  a  ship's  husband,  as  such,  to 
insure  a  vessel ;  and  neither  he  nor  part-owiiers  who 
insure  the  interest  of  their  co-owners  in  a  vessel 
without  express  authority,  can  recover  the  premium 
paid  by  them. 

It  seems,  that  an  insurance  effected  by  a  joint 
owner  upon  the  interest  of  his  co-owner  in  a  ves- 
sel, although  done  without  authority,  if  subsequent- 
ly ratified  by  the  party  to  be  benefited,  may  be  en- 

NOTE. — Marine  insurance—  Insurable  interest. 

Insured  must  liave  an  interest,  and  anyone  having 
an  interest  may  procure  insurance.  Kenny  v. 
Clarkson,  1  Johns.,  385.  note;  Smith  v.  Williams,  2 
Cai..  Cas.,  110,  note  ;  Robertson  v.  United  Ins.  Co.,  2 
Johns.  Cas..  250,  note;  Lawrence  v.  Van  Home,  1 
Cai.,  276.  note. 

A  part  owner  can  only  insure  his  own  interest. 

Recovery  is  limited  to  the  interest  of  the  party  in- 
sured. Lawrence  v.  Van  Home,  1  Cai..  276,  note. 
•  Wager  policies  are  invalid.  Clendening  v.  Church, 
3  Cai.,  141,  note. 

Profits  and  freight  may  be  insured  by  one  having  an 
interest.  Abbott  v.  Sebor,  3  Johns.  Cas.,  39,  note. 


forced  against  the  insurer ;  but  if  such  insurance  of 
the  vessel  was  coupled  with  an  insurance  on  the 
freight  and  cargo  also,  and  the  party  effecting  the 
insurance  intended  the  whole  as  a  joint  adventure, 
he  is  not  liable  to  his  co-owner  for  his  proportion 
of  the  moneys  obtained  from  the  insurer  on  the  loss 
of  the  vessel,  unless  the  co-owner  consents  to  par- 
tipate  with  him  in  the  whole  transaction. 

Citations— 25  Geo.  m.,  ch.  44 :  13  Johns..  175 ;  3 
Mass.,  274 :  13  Mass.,  99  ;  5  Burr.,  2727 :  2  Stark.,  345 : 
2  Cai..  203 ;  1  Taunt..  325  ;  13  East.  274  ;  2  Maule  &  S., 
485 :  Abb.  Ship.,  112 ;  Marsh.,  297  ;  4  Mass.,  647  ;  Phil. 
Ins.,  15-18 ;  2  Phil.  Ev.,  46 ;  11  Johns.,  313. 

ERROR  from  the  Supreme  Court.  Turner 
sued  Burrows,  to  recover  one  sixth  of  the 
amount  of  moneys  received  by  the  latter, under 
a  policy  of  insurance  on  a  brig,  in  which  the 
parties  were  jointly  interested,  the  plaintiff 
owning  one  sixth,  and  the  defendant  five  sixths 
of  the  vessel.  The  declaration  contained  the 
common  money  counts.  Jan.  17,  1827,  the  de- 
fendant being  the  sole  owner  of  the  vessel, 
transferred  one  sixth  of  her  to  the  plaintiff,  for 
the  consideration  of  $1,608.  Jan.  19,  the  de- 
fendant made  application  to  an  insurance  com- 
pany to  insure  the  vessel,  in  these  words: 
"Eight  thousand  dollars  insurance  on  brig 
Burrows,  Turner,  master,  valued  at  my  inter- 
est eight  thousand  $  to,  at  and  from  New  York 
and  Carthagena;  she  is  nearly  loaded,  and  ex- 
pects to  sail  Wednesday  next  if  ready."  The 
words  "  my  interest"  were  partly  blotted  out 
or  obliterated.  The  company  underwrote  a  pol- 
icy at  $8.000.  In  the  policy  many  blanks  were 
left  unfilled;  *it  commences  thus:  "By[*145 
the  Niagara  Insurance  Company  of  New  York. 
Silas  E.  Burrows,  on  account  of 
do  make  insurance,  and  cause 

to  be  insured,  lost,  or  not  lost,  at  and  from 
New  York  and  Carthagena,  and;,  at  and  from 
thence  back  to  New  York,  upon  the  body, 
tackle,  apparel  and  other  furniture  of  the  good 
American  brig  called  the  Burrows,"  etc.  The 
vessel  was  lost,  and  Mar.  28,1827,  the  defend- 
ant gave  notice  to  the  Company  of  her  loss,  and 
abandoned  vessel,  freight  and  cargo,  stating 
the  vessel  to  have  been  insured  at  $8,000,  the 
freight  at  $1,000,  and  the  cargo  at  $1,011.  The 
Company  paid  the  whole  sum  of  $8,000  in- 
sured on  the  vessel  of  the  defendant,  although 
they  had  notice  previous  to  such  payment  that 
the  plaintiff  claimed  to  be  entitled  to  one  sixth 
of  the  amount. 

The  president  of  the  Insurance  Co.  testified 
that  while  the  application  for  the  payment  of 
the  loss  was  pending,  he  was  present  at  a  con- 
versation between  the  parties,  in  which  the 
plaintiff  insisted  that  one  sixth  of  the  insurance 
had  been  effected  on  his  account,  and  so  noti- 
fied the  Co. ;  that  the  plaintiff  admitted  that  he 
had  not  given  orders  to  the  defendant  to  make 
insurance  on  the  vessel,  and  that  the  defendant 
then  made  an  offer  to  the  plaintiff,  if  he  would 
consider  himself  as  interested  in  one  sixth  in 
the  vessel,  cargo  and  freight,  as  was  originally 
intended,  he  would  settle  with  him  on  that  ba- 
sis ;  to  which  the  plaintiff  objected,  insisting 
that  he  was  interested  in  one  sixth  of  the  ves- 
sel only.  The  plaintiff  did  not  deny  the  orig- 
inal intention  as  stated  by  the  defendant,  nor 
did  he  admit  it.  The  insurance  broker,  who 
was  employed  by  the  defendant  to  adjust  his 
claims  upon  the  Co.,  testified  that  having  dis- 
covered from  the  papers  that  the  plaintiff  had 
an  interest  in  the  vessel,  he  mentioned  it  to  the 
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defendant,  who  said  that  his  original  intention 
was  to  cover  the  plan  tiff's  interest  as  well  as 
his  own.  t  On  his  cross-examination,  he  stated 
that  the  *dt  fendant  told  him,  that  at  the  time 
of  effecting  the  insurance,  he  intended  to  cover 
the  plaintiff's  interest,  but  that  the  plaintiff 
had  disavowed  being  concerned  in  the  cargo; 
he,  the  witness,  saw  from  the  documents  that 
there  was  a  loss  on  the  cargo  nearly  total, 
thought  it  exceeded  $1,500;  he  understood  from 
1 46*]  *the  defendant  that  he  was  the  ship's 
husband  and  had  the  sole  management;  the 
defendant  complained  that  the  plaintiff  had  re- 
fused to  come  in  and  bear  a  part  of  the  loss  on 
the  cargo;  that  the  plaintiff  had  disavowed  or 
disowned  having  anything  to  do  with  the  car- 
go, and  would  not  settle  with  him  on  that  basis; 
that  the  Insurance  Co.  understood  the  thing 
between  the  plaintiff  and  him  and  would  pay 
him;  that  he  was  willing  to  account  to  the 
plaintiff  for  one  sixth  of  the  insurance  on  the 
vessel,  if  the  plaintiff  would  bear  his  part  of 
the  loss  on  the  cargo.  He  further  stated  that  the 
defendant  no  doubt  rested  under  the  belief  that 
the  plaintiff  was  concerned  in  the  cargo,  and 
thought  that  he  always  contended  that  the 
plaintiff  was  to  have  an  interest  of  one  sixth  of 
the  cargo;  he  complained  that  the  plaintiff 
would  not  take  it,  but  made  no  impression 
upon  the  mind  of  him,  the  witness,  that  the 
plaintiff  was  bound  by  any  contract  to  take  part 
of  the  cargo;  but  when  the  defendant  made  the 
insurance,  he,  the  witness,  though  he  did  it 
under  the  impression  that  the  plaintiff  was  to 
take  one  sixth  of  the  cargo.  The  plaintiff 
proved  a  letter  of  the  defendant,  in  which  he 
acknowledged  that  five  sixths  of  the  cargo  be- 
longed to  himself,  and  the  remaining  sixth  to 
the  captain  of  the  vessel,  a  son  of  the  plaintiff, 
to  oblige  whom  the  plaintiff  had  bought  the 
sixth  of  the  vessel. 

The  plaintiff  offered  to  prove  that  it  is  a 
common  usage  for  insurance  companies  to 
underwrite  policies  in  blank  similar  to  the  pol- 
icy given  in  evidence  in  this  case,  and  that  the 
universal  understanding  of  the  companies  and 
of  the  mercantile  community  is,  that  such  a 
policy  is  tantamount  to  a  policy  containing  the 
words,  "  for  account  of  whom  it  may  concern," 
and  that  when  a  policy  is  so  made  it  is  under- 
stood that  the  party  effecting  the  insurance  is 
to  show  when  a  loss  is  claimed,  for  whose  ac- 
count the  insurance  was  made,  and  that  the 
underwriters  pay  according  to  the  interest,  so 
shown;  which  evidence  was  objected  to,  and 
refused  to  be  received:  whereupon,  no  further 
evidence  being  offered  on  the  part  of  the 
plaintiff,  the  counsel  for  the  defendant  moved 
for  a  nonsuit,  which  was  granted.  The  plaint- 
iff tendered  his  bill  of  exceptions,  and  applied 
to  the  Supreme  Court  to  set  aside  the  nonsuit, 
147*J  and  to  *order  a  new  trial,  which  appli- 
cation was  refused,  and  the  court  gave  judg- 
ment for  the  defendant.  The  plaintiff  there- 
upon sued  out  a  writ  of  error.  See  opinion  of 
Supreme  Court,  5  Wend.,  541. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error. 
The  only  true  question  here  is,  whether  the 
facts  and  circumstance  of  this  case  ought  not 
to  have  been  submitted  to  the  jury,  for  them 
to  determine  whether  or  not  there  was  an 
agreement  on  the  part  of  the  defendant  to  in- 
sure as  well  the  interest  of  the  plaintiff  as  his 
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own  in  the  vessel  lost ;  and  whether  the  jury 
ought  not  to  have  been  instructed,  that  if  they 
found  such  agreement,  the  law  implied  a 
promise  on  the  part  of  the  defendant  to  pay  to 
the  plaintiff  his  proportion  of  the  moneys  re- 
ceived from  the  Insurance  Company.  That 
the  jury  would  have  been  warranted  in  finding 
such  agreement  is  most  manifest;  the  defend- 
ant was  the  ship's  husband,  he  had  agreed  to 
fit  her  for  sea  in  every  particular,  he  had  the 
sole  management  of  her,  the  relation  existing 
between  the  parties  was  of  so  peculiar  a  char- 
acter, and  the  admissions  of  the  defendant  so 
conclusive,  that  a  jury  would  not  only  have 
been  warranted  in  finding,  but  could  not  have 
avoided  to  find  such  agreement;  and  if  so,  the 
plaintiff  ought  not  to  have  been  nonsuited. 
Lawrence  v.  Sebor,  2  Cai.,  205.  It  is  not  neces- 
sary that  an  express  agreement  should  be 
proved ;  it  is  sufficient,  if  from  the  facts  and 
circumstances,  it  may  be  implied.  The  admis- 
sion of  the  plaintiff,  that  he  had  not  given  or- 
ders to  the  defendant  to  effect  insurance,  made 
una  wee,  with  the  assertion  of  his  claim  to  a 
proportion  of  the  money  received  on  the  loss 
of  the  vessel,  could  not  outweigh  all  the  other 
evidence  in  the  case;  it  was  a  bare  admission 
that  formal  instructions  had  not  been  given, 
whilst  at  the  same  time  he  substantially  assert- 
ed that  it  was  the  understanding  of  the  par- 
ties that  the  defendant  should  insure  his  inter- 
est, which  understanding,  or  meeting  of  minds, 
or  agreement,  the  defendant  admitted,  when 
he  acknowledged  that  at  the  time  he  effected 
the  insurance,  he  intended  to  cover  the  defend- 
ant's interest.  But,  conceding  the  agreement 
to  have  been  as  the  defendant  alleged,  that  the 
plaintiff  was  to  participate  in  the  loss  of  the 
freight  and  cargo, the  refusal  of  the  plaintiff  to- 
carry  such  agreement  into  *effect  did  [*J  48 
not  deprive  him  of  his  right  of  action ;  had  the 
case  been  submitted  to  the  jury,  and  had  they 
found  the  agreement  to  have  been  as  alleged 
by  the  defendant,  the  only  effect  would  have 
been  to  reduce  the  amount  of  the  plaintiff's  re- 
covery from  $1,333  to  $1,083,  and  not  to  de- 
feat his  action. 

This  is  the  only  view  of  this  case  deemed 
necessary  on  the  part  of  the  plaintiff  to  pre- 
sent. Other  questions  were  discussed  and 
passed  upon  in  the  court  below,  and  probably 
will  again  be  agitated  on  the  part  of  the  de- 
fendant, which,  in  an  action  between  the 
plaintiff  and  the  insurers,  might  be  interest- 
ing, but  which,  with  all  possible  respect,  are 
deemed  foreign  to  this  actions  they,  however, 
will  be  briefly  considered.  And  first,  as  to  the 
offer  to  prove  the  understanding  that  a  policy 
in  blank  is  equivalent  to  a  policy  "for  account 
of  whom  it  may  concern,"  it  is  conceded  it  was 
correctly  excluded,  for  it  would  have  been 
proving  by  witnesses  the  law  of  the  land,  which 
is  not  admissible.  That  such  is  the  law  of  the 
land,  however,  is  contended,  and  that  evidence 
showing  who  is  the  party  intended  to  be  in- 
sured, where  the  policy  is  in  blank,  is  as  ad- 
missible as  when  the  policy  is  "  for  whom  it 
may  concern."  Parol  evidence  in  such  a  case 
does  not  disannul,  or  vary  or  extend  a  writ- 
ten contract;  it  simply  supplies  an  omission  in 
an  instrument  not  required  by  law  to  be  in 
writing,  and  assists  its  operation  by  pointing 
out  and  connecting  it  with  the  subject  matter. 
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A  policy  may  be  by  parol.  Phil.  Ins.,  4  ;  4 
Yates,  468.  As  to  evidence  in  aid  of  a  written 
instrument,  3  Stark.  Ev.,  pt.  4,  1001,  1020, 
1047,  1055;  1  Phil.  Ey.,  467;  1  Wils.,  215;  4 
Wend.,  45.  A  policy  in  blank  was  the  ordina- 
ry practice  in  England  until  prohibited  by  stat- 
ute. 1  Cond.  Marsh.,  306.  We  have  no  such 
statute.  As  to  proof  of  commercial  usage, 
Stark.  Ev.,  pt.  4,  453,  455,  1038  ;  3  Johns.  C., 
4.  When  the  policy  is  on  account  of  the  own- 
ers without  naming  them,  who  the  owners  are 
may  be  shown  by  extrinsic  evidence.  1  Wend., 
576  ;  4  Id.,  75,  in  Error  ;  see,  also,  13  Mass., 
151  ;  2  Maule  &  S.,  485;  2  Cai.,  205;  7  Cow., 
336  ;  2  Maule  &  S.(  90;  1  Wentw.  PI.,  409,  n. 
If  parol  proof  was  not  admissible  to  show  the 
persons  intended  to  be  insured,  the  policy 
might  have  been  rendered  operative  in  equity. 
149*]  *Stark.  Ev.,  pt.  4,  1018.  Here  the  in- 
surers themselves  made  it  effectual  by  paying 
the  money.  Had  it  been  necessary  to  sue  the 
insurers,  the  action  must  have  been  in  the 
names  of  both  parties  (Turner  and  Burrows). 
If  an  action  on  a  policy  is  brought  in  the 
name  of  one,  two  being  interested,  the  vari- 
ance is  fatal.  2  Phil.  Ev.,  52;  16  East,  141;  5 
Taunt.,  101  ;  6  Id.,  14  ;  1  Marsh.,  416.  The 
whole  amount  having  been  paid  to  the  defend- 
ant by  the  insurers  with  full  knowledge  of  the 
facts,  they  cannot  recover  back  the  portion  be- 
longing to  the  plaintiff .  Stark.  Ev.,  pt.  4, 1171; 
2  East,  469. 

Mr.  G.  F.  Tallman,  for  the  defendant  in 
error.  The  defendant's  interest  in  the  vessel 
was  equal  to  the  whole  amount  insured,  and 
his  interest  only  was  covered  by  the  policy. 
A  policy  upon  a  whole  vessel  will  cover  an  in- 
terest less  than  the  whole,  and  the  assured  will 
recover  according  to  the  extent  of  his  interest 
shown  at  the  trial.  Phil.,  Ins.,  64;  2 Cai., 203; 
1  Johns.,  386;  11  Id.,  302;  1  Wend.,  575;  4  Id., 
75.  The  interest  of  the  plaintiff  was  not  cov- 
ered by  the  policy,  he  is  not  named  in  it,  nor 
are  there  general  words  in  it,  such  as  "  whom 
it  may  concern,"  under  which  he  might  show 
that  he  was  a  party  insured.  No  one  but  the 
party  on  whose  account  a  policy  is  effected  can 
enforce  it.  1  Phil.,  Ins.,  58,  61.  It  is  not  al- 
lowed to  show  that  the  intent  was  to  cover  the 
interest  of  a  party  not  named,  2  Cr.,  419;  and 
even  where  a  policy  was  effected  by  a  joint 
owner,  as  property  might  appear,  without  the 
clause  "for  whom  it  may  concern,"  it  was  held 
that  the  interest  of  a  co-owner  was  not  covered. 
4  Mass.,  647.  The  plaintiff  did  not  direct  the 
defendant  to  insure  his  interest;  and  had  the 
defendant  done  so  without  orders,  he  could 
not  have  recovered  the  premium.  It  was  not 
the  defendant's  duty  as  ship's  husband  to  in- 
sure the  interest  of  the  plaintiff.  Marsh.,  Ins., 
297;  5  Burr.,  2727.  Had  the  plaintiff  previous- 
ly or  subsequently  effected  insurance  on  his 
portion  of  the  vessel  in  another  office,  the  un- 
derwriters in  this  case  could  not  have  availed 
themselves  thereof  under  the  clause  in  the  pol- 
icy relative  to  other  insurances.  Although  the 
15O*j  defendant  said  *that  he  intended  to 
cover  the  plaintiff's  interest,  he,  in  fact,  did 
not  do  so  ;  and  the  whole  of  his  admissions 
amount  to  no  more  than  a  generous  design  to 
permit  the  plaintiff  to  partake  in  the  benefit  of 
the  insurance  effected  by  himself,  on  his  agree- 
ing to  share  in  the  loss  of  the  freight  and  car- 
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fo.  The  defendant  was  under  no  obligation  to 
o  what  he  offered  to  do,  nor  was  there  any 
consideration  for  the  offer.     The  evidence  of 
usage  and  commercial  understanding  offered 
by  the  plaintiff,  and  rejected  by  the  court,  was 
inadmissible.  Phil.  Ins.,  14-17;  Stark.  Ev.,  pt. 
4,  1009. 
The  following  opinions  were  delivered: 

By  the  Chancellor.  The  plaintiff  on  the 
trial  of  this  cause  offered  to  prove  that  it  was  a 
common  usage  for  insurance  companies  to  un- 
derwrite policies  in  blank, similar  to  the  one  giv- 
en in  evidence  by  him, and  that  the  usual  under- 
standing of  the  companies  and  of  the  mercan- 
tile community  was,  that  such  a  policy  was 
tantamount  to  a  policy  containing  the  words 
"for  account  of  whom  it  may  concern."  I  am 
inclined  to  think  this  was  an  offer  to  prove 
what  the  law  is,  by  the  opinions  of  commercial 
men,  which  certainly  is  not  admissible. 

Previous,  however,  to  the  Statute  25  Geo. 
III.  ch.  44.  which  required  the  name  of  the  in- 
sured or  that  of  his  agent  to  be  inserted  in  the 
policy,  it  was,  unquestionably,  the  practice  of 
the  English  underwriters  to  sign  their  policies 
with  the  name  of  the  assured  in  blank,  which 
authorized  his  agent  to  fill  it  up  in  such  man- 
ner as  he  thought  proper.  If  such  a  custom 
prevails  in  the  insurance  offices  in  this  coun- 
try, I  see  no  objection  which  could  arise  to 
the  filling  the  blank  in  this  policy  with  the 
names  of  any  persons  who  are  legally  entitled 
to  the  benefit  thereof,  and  if  the  words  "for 
whom  it  may  concern"  were  inserted  in  the 
blank,  they  could  not  have  extended  its  legal 
effect  any  further.  Even  a  contract  within  the 
Statute  of  Frauds,  which  is  left  in  blank,  un- 
der an  express  agreement  that  a  contract  of 
guaranty  may  be  written  over  the  name  of  the 
defendant,  may  be  filled  up  at  the  trial  accord- 
ing to  that  agreement.  Nelson  *v.  Du-  [*151 
bois,  13  Johns.,  175;  Joselyn  v.  Ames,  3  Mass., 
274.  I  shall,  therefore,  in  considering  this  case, 
treat  this  policy  as  one  in  which  the  person 
who  procured  it  to  be  underwritten  had  au- 
thority to  insert  the  names  of  all  or  any  of  the 
owners  of  the  brig  who  had  any  interest  in  the 
policy,  or  to  fill  up  the  blank  with  the  words 
"whom  it  may  concern." 

The  question  then  arises  whether  the  plaint- 
iff had  any  equitable  right  to  a  part  of  the  in- 
surance money  as  between  him  and  the  defend- 
ant. This  is  an  action  for  money  had  and  re- 
ceived, which  is  an  equitable  action;  and  if  the 
plaintiff  has  no  equitable  right  to  the  money  as 
between  him  and  the  defendant,  he  cannot  re- 
cover it  from  him,  whatever  may  be  his  legal 
rights  against  the  underwriters.  It  is  admitted 
that  the  plaintiff  never  requested  the  defend- 
ant to  insure  his  interest  in  the  brig,  but  it  is 
said  he  was  the  ship's  husband  and,  therefore, 
was  bound  to  insure  the  interest  of  both.  The 
duties  of  a  ship's  husband  are  to  see  to  the  prop- 
er outfit  of  the  vessel,  that  she  is  properly  re- 
paired, prepared  for  the  voyage,  and  furnished 
with  provisions  and  sea  stores;  to  provide  a 
proper  master,  mate  and  crew;  to  see  that  she 
has  a  proper  register  and  documents  on  board, 
and  is  duly  cleared  from  the  custom-house;  to 
engage  and  settle  for  freight,  and  adjust  aver- 
ages; to  enter  into  charter-parties  for  the  em- 
ployment of  the  ship;  and  to  settle  and  pay, 
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and  keep  a  regular  account  of  all  contracts, 
payments  and  receipts  in  the  course  of  such  em- 
ployment. In  relation  to  all  these  matters,  he 
is  the  general  agent  of  the  owners,  and  may 
charge  them  jointly;  but  as  relates  to  the  ship 
itself,  each  owner  has  a  distinct  and  separate 
interest  as  a  tenant  in  common,  which  such 
owner  may  or  may  not  insure  at  his  pleasure, 
and  the  ship's  husband  has  no  authority  to  in- 
sure, either  the  whole  or  any  part  of  the  ves- 
sel, without  the  express  direction  of  the  owner 
thereof.  In  French  v.  Backhouse,  5  Burr.,  2727, 
the  plaintiff  was  appointed  by  two  joint  own- 
ers of  a  vessel  the  ship's  husband,  with  the 
usual  powers.  He  insured  the  ship  and  brought 
an  action  for  the  amount  of  premiums  he  had 
paid,  and  it  was  decided  by  Ld.  Mansfield  and 
the  whole  court  that  he  had  no  authority  as 
ship's  husband  to  insure.  So,  in  Bell  v.  Hum- 
152*] phries,  *2  Stark.,  345,  where  there  were 
rive  owners  of  a  ship,  and  two  of  them,  who. 
were  the  managing  owners  or  ship's  husbands, 
procured  the  whole  vessel  to  be  insured,  Ld. 
Ellenborough  decided  that  they  had  no  author- 
ity to  insure  the  interest  of  the  other  three 
owners  in  the  vessel,  and  that  the  latter  were 
not  liable  for  the  premiums  of  insurance.  The 
case  of  Lawrence  v.  Sebor,  2  Cai. ,  203,  was  not 
an  insurance  on  the  ship,  but  an  insurance  by 
one  of  two  joint-owners  of  the  cargo,  upon 
their  joint  interest;  and  the  majority  of  the 
court  held  that  the  acting  partner  was  bound 
to  insure  for  both,  but  two  of  the  judges,  even 
in  that  case,  considered  the  insurance  as  on  his 
part  of  the  cargo  only.  In  the  case  under  con- 
sideration it  is,  therefore,  evident  that  Burrows 
had  no  authority  to  insure  Turner's  share  in  the 
brig,  and  that  the  latter  was  not  liable  to  him 
for  any  part  of  the  premiums  of  insurance 
which  had  been  paid  to  the  underwriters. 

There  are  some  cases  where  it  has  been  held 
that  an  insurance  made  by  an  agent  of  an  own- 
er, or  other  person  having  an  interest,  was  good 
as  against  the  underwriters,  if  the  act  was  aft- 
erwards sanctioned  by  the  principal,  although 
the  insurance  was  originally  effected  without 
authority.  Lucena  v.  Crawford,  1  Taunt., 325; 
Roath  v.  Thompson,  13  East,  274;  Hagedorn  v. 
Oliverson,  2  Maule  &  S.,  485.  In  all  these  cases, 
however,  it  will  be  seen  that  the  contest  was  be- 
tween the  owner  or  his  agent  on  the  one  hand, 
and  the  underwriters  on  the  other;  and  that 
they  were  decided  upon  the  principle  that  a 
consent  given  to  what  has  been  done  by  one 
acting  as  an  agent  without  authority,  has  as 
against  a  third  party  a  retrospective  operation. 
In  this  case,  if  the  insurance  was  intended  to 
be  made  for  the  benefit  of  both  parties,  al- 
though without  authority  on  the  part  of  Bur- 
rows, if  the  arrangement  made  by  him  had 
been  sanctioned  by  Turner,  there  might  have 
been  a  legal  recovery  against  the  underwriters 
for  the  benefit  of  both;  but  I  apprehend  the 
plaintiff  had  no  right  to  consider  Burrows  as 
his  agent  as  to  one  part  of  this  business,  and 
to  disaffirm  his  acts  as  to  the  other.  Although 
the  brig  was  bought  by  the  father,  yet  it  is  evi- 
dent that  Burrows  considered  Capt.  Turner, 
the  son,  as  the  person  who  was  in  fact  to  be 
benefited  bv  the  purchase  and  freighting  of  the 
153*1  *brig.  One  of  the  witnesses  understood 
from  the  conversation  between  the  parties  that 
the  plaintiff  had  bought  one  sixth  of  the  vessel 
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to  oblige  his  son;  and  in  the  memorandum  ap- 
pended to  the  agreement  of  Jan.  17,  the  day  of 
the  sale,  the  brig  is  refered  to  as  belonging  in 
fact  to  Capt.  Turner.  It  is,  therefore,  evident 
to  my  mind  that  Burrows  treated  the  whole  as 
a  joint  adventure  between  himself  and  the  son, 
although  the  ownership  of  the  one  sixth  of  the 
brig  was  in  the  father  nominally,  and  that  he 
intended  to  insure  the  whole  of  their  joint  in- 
terest in  the  brig,  freight  and  cargo,  for  the 
benefit  of  himself  and  Capt.  Turner.  Under 
these  circumstances,  if  the  father  chose  to  re- 
pudiate a  part  of  the  transaction  as  not  legally 
binding  on  him,  Burrows  was  justified  in  say- 
ing he  had  no  equitable  claim  to  any  part  of 
the  fund  arising  out  of  that  transaction. 

If  the  plaintiff  ever  had  any  legal  claim 
against  the  underwriters,  he  must  look  to  them 
for  payment;  and  if  he  seeks  to  recover  this 
money  from  the  hands  of  Burrows  in  this  equi- 
table form  of  action,  he  must  first  do  equity  by 
bearing  his  portion  of  the  loss.  I  think  the 
judgment  of  the  Supreme  Court  should  be  af- 
firmed. 

By  Mr.  Senator  Allen.  This  was  an  action 
to  recover  a  portion  of  the  money  received  by 
the  defendant  in  error,  on  a  policy  of  insur- 
ance on  the  brig  Burrows,  and  the  main  ques- 
tion to  be  considered  is,  does  any  part  of  the 
money  received  by  the  defendant  in  error  from 
the  Niagara  Ins.  Co.  belong  to  the  plaintiff  in 
error?  It  is  contended  by  the  plaintiff  that  the 
policy  was  effected  for  the  joint  benefit  of  both 
parties,  in  proportion  to  their  several  interests 
in  the  vessel.  The  policy,  however,  purports 
to  insure  the  interest  of  Silas  E.  Burrows,  and 
no  other;  and  the  question  has  been  well  set- 
tled, that  unless  a  policy  contain  some  general 
clause  to  the  contrary,  no  other  than  those 
named  as  the  assured,  or  on  whose  account  it 
is  expressed  to  be  made,  can  avail  themselves 
of  it. 

The  written  application  of  the  defendant 
was  in  these  words:  "Eight  thousand  dollars 
on  brig  Burrows,  Turner  master,  valued  at  my 
interest,  eight  thousand  dollars."  There  is  a 
blot  on  the  word  "my,"  and  a  stroke  over  the 
worcl  "interest,"  which  circumstances  were 
*urged  by  the  counsel  for  the  plaintiff,  [*1 52 
as  indicating  an  intent  on  the  part  of  the  de- 
fendant to  strike  out  these  words  from  the  ap- 
plication, in  order  that  other  interests  than  that 
of  the  defendant  might  be  covered;  but,  as  the 
president  of  the  Co.  testifies  that  he  had  no  re- 
collection of  the  blot  or  erasure  alluded  to,  it 
could  not  have  been  noticed  or  considered  by 
the  insurers  as  altering  the  terms  of  the  appli- 
cation; and  I  think  that  the  incident  was  by 
mere  accident,  and  without  design  of  altering 
the  terms  of  the  application.  The  intention  of 
the  parties,  however,  must  be  gathered  from 
the  contract  in  the  policy,  and  not  from  the 
slip,  which  cannot,  in  any  case,  control  the 
plain  language  of  the  policy.  The  words  of 
the  policy  are,  "Silas  E.  Burrows,  on  account 
of  do  make  insurance,  and  cause  to 

be  insured,  lost  or  not  lost,  at  and  from  New 
York  to  Cathagena,  upon  the  body,  tackle  and 
apparel,  and  other  furniture  of  the  good  Amer- 
ican brig  called  the  Burrows,"  etc.  The  in- 
surers, it  appears,  were  apprised  of  the  claim 
made  by  the  plaintiff,  as  he  notified  the  Co. 
that  one  sixth  of  the  amount  of  insurance  had 
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been  affected  on  his  account;  the  defendant, 
however,  claimed  for  a  total  loss  under  the  pol- 
icv,  which  claim  was  admitted  by  the  Co.,  and 
they  paid  him  the  money.  Their  understand- 
ing of  the  policy,  therefore,  is  evident,  and  can- 
not be  mistaken. 

It  was  testified  by  the  president  of  the  Co. , 
that  in  a  conversation  bet  ween  the  plaintiff  and 
defendant,  the  latter  stated,  that  if  the  plaintiff 
would  consider  himself  as  interested  in  one 
sixth  of  the  vessel,  cargo  and  freight,  as  was 
originally  intended,  he  would  settle  with  him 
on  that  basis  ;  the  plaintiff  objected,  and  in- 
sisted he  was  interested  in  one  sixth  of  the  ves- 
sel only.  The  plaintiff  did  not  deny  that  this 
was  the  original  intention.  This  witness  also 
testified  that  the  defendant  asked  the  plaintiff 
if  he  ever  gave  him  orders  to  make  insurance, 
and  the  plaintiff  replied  that  he  did  not.  Hicks, 
another  witness,  testifies  to  the  same  declara- 
tion as  to  the  original  intention  to  cover  the  in- 
terest of  the  plaintiff ;  and  thinks,  when  de- 
fendant made  the  insurance,  he  did  it  under 
the  impression  that  the  plaintiff  was  to  take 
one  sixth  of  the  cargo.  It  appears  from  this 
testimony,  that  the  defendant  understood  the 
l«5o*]*plaintiff  to  be  interested  in  the  cargo, 
as  well  as  the  vessel,  and  that  this  was  the  orig- 
inal intention  of  the  parties,  as  the  plaintiff  did 
not  deny  the  fact,  when  the  offer  alluded  to 
by  the  president  of  the  Co.  was  made  ;  and 
there  appears  to  have  been  some  reason  for  this 
conclusion, from  the  circumstance  of  the  plaint- 
ill's  having  purchased  a  part  of  the  vessel,  and 
placed  his  son  in  her  as  master.  I  am  unable 
to  perceive,  however,  that  there  is  anything  in 
this  testimony  which-  tends  to  strengthen  the 
claim  of  the  plaintiff  to  any  portion  of  the  in- 
surance. The  most  that  can  be  made  of  it  is 
an  offer  by  the  defendant  of  an  amicable  ad- 
justment of  the  differences  between  him  and 
the  plaintiff;  that  if  he  would  consider  himself 
liable  for  the  loss  on  the  cargo  and  freight,  as 
well  as  the  vessel,  as  was  originally  intended, 
a  settlement  should  be  made  on  that  basis.  This 
the  plaintiff  refused  to  accede  to,  and  there 
was  an  end  of  the  matter. 

The  plaintiff  admitted  that  he  never  gave  the 
defendant  any  orders  to  insure  his  part  of  the 
vessel,  and  the  defendant  had,  therefore,  no 
authority  to  effect  such  insurance.  One  part- 
owner  cannot,  by  ordering  an  insurance  of  the 
ship,  without  authority  from  the  other,  charge 
the  other  with  any  part  of  the  premium.  Abb., 
Ship..  112.  Had  defendant  undertaken  to  in- 
sure the  interest  of  the  plaintiff ,  therefore,  and 
had  the  vessel  arrived  in  safety,  he  could  not 
have  recovered  of  him  any  part  of  the  pre- 
mium, had  he  refused  to  pay  it. 

It  was  further  insisted  by  the  counsel  for  the 
plaintiff,  that  as  defendant  was  to  complete 
the  vessel  for  sea,  and  acted  as  ship's  husband, 
he  was  bound  to  have  her  fully  insured,  with- 
out specific  orders  from  the  other  owner.  But, 
to  make  a  man  an  agent  in  such  case,  he  must 
either  have  express  directions  from  the  princi- 
pal lo  cause  the  insurance  to  be  effected,  or 
else  it  must  be  a  duty  arising  from  his  corre 
spondence  with  the  principal  ;  and  no  general 
authority  which  he  may  have  in  relation  to  the 
ship  or  goods  will  make  him  an  agent  for  the 
purpose  of  insuring  on  behalf  of  the  parties 
interested.  Therefore,  a  ship's  husband,  regu- 
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larly  appointed  by  deed,  executed  by  all  the 
owners,  with  power  to  advance,  lend,  etc.,  to- 
make  all  payments,  and  to  retain  all  claims, 
has  no  right  to  make  insurance  for  all,  or  any 
of  the  part-owners,without  a  general  directions 
*from  all,  or  a  particular  direction  [*!.&& 
from  each.  Marsh.,  297. 

It  appears  to  have  been  decided  also,  that  if 
the  amount  in  the  policy  had  been  amply  suffi- 
cient to  recover  the  whole  interest  of  the  plaint- 
iff as  well  as  the  defendant,  and  had,  as  now, 
only  contained  the  name  of  defendant,  and 
without  the  clause  "  for  whomsoever  it  may 
concern,"  the  insurers  would  not  have  been 
bound  to  pay  an  amount  exceeding  the  inter- 
est proved  in  the  person  named  in  the  policy. 
A  policy  in  the  name  of  one  joint  owner,  as 
properly  may  appear,  without  the  clause  stat- 
ing the  insurance  to  be  for  the  benefit  of  all 
concerned,  does  not  cover  the  interest  of  an- 
other joint  owner.  4  Mass.,  647. 

It  was  also  contended  that  the  testimony  as 
to  the  understanding  of  the  mercantile  com- 
munity on  the  construction  of  policies  of  in- 
surance ought  to  have  been  received  by  the 
court.  That  there  are  many  cases  where  parol 
evidence  is  admissible  to  prove  the  understand- 
ing of  parties  to  an  instrument  in  writing,  is 
admitted ;  but,  as  I  think,  this  is  not  one  of 
them.  The  purpose,  as  avowed,  for  which 
parol  testimony  was  to  be  introduced,  was  to- 
prove  a  common  usage.  Mr.  Phillips,  the  au- 
thor of  a  valuable  treatise  on  Insurance,  has 
collected  under  one  head,  all  the  law  relating 
to  usage,  affecting  the  construction  of  policies, 
to  be  found  in  the  books  of  reported  cases;  none 
of  which,  however,  meets  the  object  which 
the  counsel  of  the  plaintiff  in  the  court  below 
wished  to  prove,  viz. :  that  the  universal  under- 
standing of  the  insurance  companies  and  the 
mercantile  community  is,  that  a  policy  similar 
to  the  one  given  in  evidence  is  tantamount  to 
a  policy  containing  the  words  "for  account  of 
whom  it  may  concern. "  The  instances  cited 
by  Mr.  Phillips  are  all  in  cases  where  a  differ- 
ence existed  between  the  insurers  and  the  in- 
sured, not  as  in  the  present  case,  between  the 
part-owners  of  the  vessel.  One  instance  was, 
whether  sarsaparilla  was  a  root  included  in 
articles  perishable  in  their  own  nature;  another, 
whether  rice  was  comprehended  in  the  term 
"corn;"  another,  whether  Revel,  in  the  Gulf 
of  Finland,  was  included  in  the  terms,  "any 
port  in  the  Baltic;"  and  another,  whether  a  ves- 
sel loading  at  Tigre  Island  was  the  same  as 
Amelia  Island,  it  being  customary  for  vessels 
bound  to  and  from  Amelia  "Island  to  [*157 
discharge  and  load  at  Tigre  Island,  etc.  There 
are  several  other  instances  cited  by  Mr.  Phil- 
lips, in  which  custom  will  have  an  effect  in  the 
construction  of  certain  words  in  a  policy;  but, 
in  every  instance,  the  difference  in  opinion  was 
either  on  the  side  of  the  assured  or  the  insurer. 
See  Phil.  Ins.,  15-18.  In  Higginson  v.  DaU.  13 
Mass.,  99,  Ch.  J.  Parker  observed,  that  the 
policy  itself  is  the  contract  between  the  parties, 
and  whatever  proposals  are  made,  or  conver- 
sations had  between  the  parties  prior  to  the  sub- 
scription, they  are  to  be  considered  as  waived, 
if  not  inserted  in  the  policy,  or  contained  in  a 
memorandum  annexed  to  it.  Policies  cannot 
be  contradicted  or  varied  by  any  antecedent 
written  agreement  of  the  parties,  or  bv  parol 
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evidence  of  who  passed  at  the  time  of  effecting 
the  policy.  The  usage  of  merchants, with  ref- 
erence to  which  the  parties  are  supposed  to 
contract,  is  frequently  resorted  to,  for  explain- 
ing or  defining  the  terms  of  a  policy  ;  for  the 
terms  used  in  policies  very  commonly  acquire, 
by  the  well  known  usage  of  trade,  a  peculiar 
sense,  distinct  from  the  popular  sense  of  the 
words.  However,  proof  of  usage  is  not  admis- 
sible to  contradict  the  plain  unequivocal  lan- 
guage of  a  policy.  2  Phil.  Ev.,  46. 

Of  what  avail*  then,  could  it  have  been  to 
the  plaintiff,  if  the  evidence  he  offered  to  pro- 
duce had  been  admitted  ?  It  could  not  alter  a 
single  fact  in  the  case,  nor  change  the  plain 
unequivocal  language  of  the  policy.  The 
policy  evidently  covers  only  the  interest  of  the 
defendant  in  error.  The  defendant  was  not 
requested  to  insure  the  interest  of  the  plaintiff 
in  error,  and  he  had,  therefore,  no  authority 
to  insure  it.  If  he  had  insured  such  interest, 
he  would  not  have  been  able  to  recover  the 
premium  paid,  had  the  plaintiff  refused  to  pay 
it;  and  it  seems,  by  the  decision  in  Murray  v. 
Col.  Ins.  Co.,  11  Johns.,  313,  that  if  he  had  in- 
sured the  whole  ship,  he  would  only  have  re- 
covered the  amount  of  his  own  interest.  I  am 
of  opinion,  therefore,  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

By  Mr.  Senator  Wescott.  I  have  no  doubt 
•  that  an  owner  of  any  given  portion  of  interest, 
may  effect  insurance  on  that  interest  alone,  or 
on  the  whole  property  for  the  benefit  of  the 
concerned,  at  the  option  of  the  insured.  Under 
158*]  the  circumstances  *attending  the  nego- 
tiating and  perfecting  this  insurance,  as  well 
as  from  subsequent  occurrences  in  relation  to 
it,  connected  with  the  doubtful  appearance  of 
the  written  application  on  its  face,  it  appears 
to  me  a  material  question  of  fact  was  presented, 
on  which  the  jury  ought  to  have  been  called 
to  decide. 

The  Supreme  Court  say  "the  plaintiff  had 
no  interest  in  the  policy  of  insurance  effected 
by  the  defendant."  Hicks,  the  witness,  says 
that  Burrows  admitted  the  fact;  but  it  is  said 
that  this  admission  was  coupled  with  the  con- 
dition that  the  plaintiff  should  be  interested 
in  the  cargo.  I  do  not  understand  the  testi- 
mony precisely  in  that  way.  The  admission, 
that  the  plaintiff  was  originally  interested  in 
the  insurance,  came  out  upon  the  direct  exam- 
ination; but  the  evidence  in  relation  to  the  im- 
pression that  the  plaintiff  would  be  interested 
in  the  cargo,  was  drawn  forth  on  the  cross-ex- 
amination, and  that  impression  was  more  prop- 
erly coupled  with  the  declaration  of  the  plaint- 
iff that  he  was  under  no  obligation  to  take  such 
interest;  but  again,  the  idea  of  such  an  interest 
is  wholly  inconsistent  with  the  defendant's  let- 
ter of  instruction  to  the  captain.  The  court 
also  say  that  the  amount  insured  in  this  case 
is  precisely  the  value,  or  nearly  so,  of  the  de- 
fendant's interest  in  the  brig,  as  the  same  rate 
at  which  he  sold  one  sixth  to  the  plaintiff.  This 
proves  nothing;  for  I  understand  it  to  be  every 
day's  practice  for  merchants  to  become  their 
own  insurers  in  whole  or  in  part;  and  it  is  im- 
material whether  a  vessel  be  insured  for  a  lit- 
tle more  or  a  little  less  than  sworn  and  com- 
petent judges  might  value  her  at,  so  that  no 
intention  of  fraud  appears.  Again,  it  is  said, 
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"the  policy  contains  no  words  importing  an 
interest  in  any  other  than  the  defendant;"  but 
it  is  equally  true  that  by  the  policy  no  interest 
is  shown  in  the  defendant  himself.  It  only  ap- 
pears that  he  procured  the  insurance  to  be 
made,  but  whether  as  an  owner  or  agent,  does 
not  appear.  To  explain  this  ambiguity,  testi- 
mony-was offered,  and  as  I  suppose,  improper- 
ly rejected.  The  court  also  observe, '  'the  plaint- 
iff had  given  the  defendant  no  orders  to  in- 
sure." Admitted  he  did  not;  neither  does  it 
appear  that  he  gave  him  orders  to  register  the 
vessel,  appoint  her  captain,  ship  her  crew, 
furnish,  victual,  freight,  clear  her  or  instruct 
the  commander.  But  he  was  the  ship's  hus- 
band, and  all  or  most  *of  these  duties,  [*159 
as  well  as  the  insurance,  were  incidental  to  his 
station,  and  for  the  faithful  performance  of 
which  I  consider  him  accountable  to  the  own- 
ers, whether  present  or  absent, 

I  admit  the  correctness  and  value  of  the  rule, 
that  written  agreements  ought  to  be  expounded 
by  themselves  where  it  can  be  done;  and  with 
Chancellor  Kent  I  agree  that  parol  evidence 
should  not  be  permitted  to  disannul  or  sub- 
stantially vary  or  extend  a  written  contract; 
but  I  do  not  perceive  that  this  rule  applies  in 
the  present  case.  The  object  of  the  parol  testi- 
mony sought  to  be  used  in  this  instance,  was 
not  to  explain  the  import  of  words  capable  in 
themselves  of  being  understood,  and  convey- 
ing a  definite  meaning,  but  to  give  utterance 
to  a  mute  member  of  the  policy.  A  blank  of 
itself  expresses  nothing,  and  without  explana- 
tion in  this  instance  must  render  inoperative 
an  instrument  otherwise  complete  in  all  its 
parts.  An  interest  strictly  commercial  is  in- 
volved, and  proof  of  commercial  custom  and 
understanding  ought  to  have  been  permitted, 
not  to  annul,  extend  or  substantially  vary,  but 
to  explain  where  explanation  could  be  had  in 
no  other  way;  not  to  annul,  for  it  could  not 
be  the  interest  or  the  party  offering  the  proof 
to  make  void  the  instrument;  not  to  extend, 
for  all  parties  agree  that  the  policy  was  suf- 
ficiently definite  in  all  particulars  of  which  it 
does  speak;  not  to  substantially  vary,  for  there 
is  an  utter  silence  upon  the  point  proposed  to 
be  explained;  and  yet  for  want  of  such  ex- 
planation, a  contract  important  and  perfect  in 
all  its  other  provisions  is  to  fall  to  the  ground 
as  useless  and  inoperative.  The  Insurance  Co. 
are  willing  to  pay,  but only  is  author- 
ized to  receive.  May  it  not  be  shown  who  this 
blank  is?  I  think  it  may. 

I  believe  the  exceptions  to  the  decisions  of 
the  circuit  judge  were  well  taken,  and  that 
the  plaintiff  is  entitled  to  a  new  trial.  I  am, 
therefore,  for  reversing  the  decision  of  the  Su- 
preme Court. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — four  members  expressed 
their  opinions  in  the  affirmative,  and  sixteen 
in  the  negative.  The  members  who  expressed 
their  opinions  in  the  affirmative  were  Senators 
Dodfje,  Rexford,  Warren  and  Westcott. 

Whereupon,  tJie  judgment  of  the  Supreme  Court 
was  affirmed. 

Affirming— S.  C.,  5  Wend.,  541. 

Insurance  policy,  executed  in  blank—  Wtiat  emiiva- 
lent  to — Evidence  of  intention.  Cited  in— 24  wend., 
279 ;  37  N.  Y.,  »7 ;  65  N.  Y.,  14 ;  17  Barb.,  275  ;  19  How . 
Pr.,  313 :  1  Sandf .,  151. 
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Insurable  interest— Parl-ownens  of  vessel.  Cited  in 
—76  N  Y.,  444;  12  Hun,  357;  17  Barb.,  275:  1  Bos., 
:218  ;  5  Bos.,  377 ;  2  E.  D.  Smith.  299 :  2  Co.  R..  65. 

Ship's  husband— Powers  and  duties  of.  Cited  in— 
38  Am.  Rep.,  169  (43  Mich.,  161). 

Also  cited  in— 4  Trans.  App.,  355. 


16O*]  *DOW  v.  WHETTEN  ET  AL. 

Marine  Insurance — Policy  upon  Goods  Chit,  and 
upon  Proceeds  Home,  does  not  Attach  upon 
Same  Goods  Returned — Parol  Proof  of  Usage 
Admissible — Venire  De  Novo—  Costs — Appli- 
cation for  Insurance  as  Evidence. 

Where  goods  are  shipped  for  a  voyage,  and  a  pol- 
icy is  effected  upon  the  goods  out  and  upon  the  pro- 
ceeds thereof  home,  the  identical  goods  composing 
the  outward  cargo,  brought  home  in  the  return 
voyage,  will  not  be  considered  as  included  in  the 
words  "  proceeds  home,"  nor  covered  by  the  policy. 

It  is  competent,  however,  for  the  assured  to  show 
by  parol  proof  that  by  the  known  usage  of  trade,  or 
by  use  and  practice,  as  between  assurers  and  as- 
sured, the  word  "  proceeds"  thus  inserted  in  a  pol- 
icy are  understood  to  include  the  identical  goods, 
if  brought  back  in  the  return  voyage. 

Where  such  proof  was  offered  and  rejected,  and  a 
judgment  reversed  and  a  venire  de  novo  awarded  to 
enable  the  party  to  give  his  proof,  the  costs  of  re- 
versing the  judgment  were  ordered  to  abide  the 
event  of  the  cause,  the  court  doubting  whether  such 
usage  could  be  proved. 

The  slip  or  application  for  insurance  is  inadmis- 
sible in  evidence  to  show  the  intention  of  the  par- 
ties. In  a  court  of  law  it  is  proper  evidence  only 
to  show  a  misrepresentation ;  in  equity  it  may  be 
used  to  correct  the  policy. 

Citations— Doug.,  12,  tA  4 ;  13  Mass.,  96 ;  1  Paige, 
278 ;  12  Mass.,  71,  T6 ;  3  Cow.,  210 ;  Parke.  Ins.,  30, 112  ; 
5  Bos.  &  P.,  213;  7  Johns.,  385;  7  Cow.,  202;  1  Hall, 
166 ;  1  Burr.,  341,  348. 

Tp  RROR  from  the  Supreme  Court.  This  was 
-lj  an  action  on  a  policy  of  insurance  upon 
merchandise  shipped  at  N.  Y.  for  Batavia,  and 
other  ports  in  the  Island  of  Java,  upon  the 
goods  out  and  upon  the  proceeds  thereof  home. 
The  goods  insured  were  stated  in  the  policy  to 
be  valued  at  the  sum  insured,  viz.:  $4,000  out, 
and  the  policy  to  be  open  on  the  proceeds  home. 
The  goods  consisted  of  cashmere  shawls,  arti- 
ficial flowers,  etc..  etc.,  and  by  the  bill  of  lad- 
ing were  to  'be  sold  at  Batavia.  and  the  pro- 
ceeds returned  in  the  same  ship  in  which  the 
goods  were  sent  out.  The  goods  arrived  in 
safety  at  Batavia,  and  for  some  cause  not  ap- 
pearing in  the  bill  of  exceptions,  the  identical 
goods  were  reshipped  at  Batavia  for  N.  Y., 
and  on  the  voyage  home  were  damaged.  The 
plaintiff  claimed  to  recover  for  a  partial  loss. 
On  the  trial,  the  counsel  for  the  defendants  ob- 
jected to  proof  of  damage  to  the  goods  on  the 
homeward  voyage,  contending  that  the  policy 
on  the  homeward  voyage  applied  only  to  pro- 
ceeds, and  not  to  the  identical  goods,  which 
objection  was  sustained.  The  plaintiff  then  of- 
fered in  evidence  the  slip  or  application  for  in- 
surance, which  was  in  these  words:  "Applica- 
tion for  insurance.  J.  Dow.  A  valued  policy 
for  $4,000  out  and  home,  from  New  York  to 
161*]  *Batavia  and  back.  Goods  stated  as 
in  margin  of  policy;"  and  offered  to  prove  that 
the  president  of  the  Insurance  Company,  in 
token  of  consent  and  agreement,  set  his  name 
to  the  ship  and  wrote  thereon  the  amount  of 
premium.  This  evidence  was  objected  to  and 
rejected.  The  plaintiff  then  offered  to  prove 
•  that  the  word  "proceeds,"  as  a  mercantile  word 
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in  usage,  was  understood  among  merchants  to 
include  the  same  goods  on  a  return  voyage  in 
cases  like  the  present.  This  evidence  was  also 
objected  to  and  rejected.  The  plaintiff  then  re- 
quested the  judge  to  charge  the  jury,  that  the 
word  "proceeds"  had  received  such  judicial 
construction  as  to  include  the  same  goods  on 
a  return  voyage  which  had  been  sent  out  on 
the  outward  voyage,  which  the  judge  refused 
to  do.  The  plaintiff  thereupon  was  nonsuited, 
and  having  excepted  to  the  several  decisions 
made  against  him,  moved  the  Supreme  Court 
for  a  new  trial,  who  refused  the  same,  and  gave 
judgment  for  the  defendant.  The  plaintiff  sued 
out  a  writ  of  error. 

The  following  was  the  opinion  delivered  in 
the  Supreme  Court  by  the  Chief  Justice  : 

This  is  an  action  upon  a  policy  of  insurance, 
whereby  insurance  was  made  upon  a  voyage 
from  N.  Y.  to  Batavia,  and  other  ports  in  the 
Island  of  Java,  and  at  and  from  thence  back  to 
N.  Y.,  upon  goods  as  per  margin  out,  and 
upon  the  proceeds  thereof  home.  The  goods 
were  carried  to  Batavia,  but  not  being  there 
sold,  were  reshipped  back  to  N.  Y.,  and  on 
their  return  were  damaged. 

The  principle  question  is,  whether  the  goods 
so  damaged  are  covered  by  the  policy,  and  this 
must  be  determined  by  ascertaining  the  mean- 
ing of  the  word  "  proceeds."  In  the  ordinary 
acceptation  of  the  term  "  proceeds,"  it  conveys 
the  same  idea  as  produce.  It  is  something  pro- 
ceeding from  or  produced  by  another.  In  com- 
merce. Webster  says  it  means  the  same  amount 
or  value  of  goods  sold  and  converted  into 
money.  It  also  means  goods  purchased  with 
such  money,  or  exchanged  for  the  original 
goods.  This  agrees  with  the  cases  referred  to 
on  the  argument,  viz.:  Haven  v.  Gray,  12 
Mass.,  76,  and  Whitney  v.  Am.  Ins.  Co.,  3 
Cow.,  210.  In  the  *first  of  these  cases,  [*162 
the  insurance  was  upon  100  bales  of  cotton  ;  a 
memorandum  at  the  foot  of  the  policy  stated: 
"  It  is  understood  that  the  risk  is  to  attach  to 
the  proceeds  of  the  article  mentioned  in  this 
policy  in  the  return  cargo."  The  cotton  went 
to  St.  Petersburg!!,  and  being  dull  was  not 
sold,  but  consigned  to  a  mercantile  house  there, 
who,  in  consideration  thereof,  provided  for  the 
plaintiffs  a  return  cargo,  which  was  lost  by  the 
perils  insured  against.  The  Superior  Court  of 
Mass,  held,  the  return  cargo  thus  procured 
was  the  proceeds  of  the  cotton,  within  the 
meaning  of  the  policy.  They  say  that  the 
memorandum  meant,  that  "the  underwriter 
took  the  risk  home  of  any  property  which 
might  be  substituted  for  that  which  was  car- 
ried out,  in  order  to  avoid  the  inference  which 
might  have  been  drawn  (however  absurdly) 
from  the  specification  of  the  articles,  that  the 
insurance  was  upon  those  articles  only  home- 
ward as  well  as  outward."  In  Whitney  v.  Am. 
Ins.  Co.,  the  insurance  was  upon  a  quantity  of 
wine  out  and  returns  home.  The  wine  was 
carried  to  Batavia,  where  it  could  not  be  sold, 
unless  at  a  great  sacrifice  ;  it  was  received  by 
a  merchant  there  for  sale,  who  advanced 
money  upon  it ;  that  money  was  sent  to  Cal- 
cutta and  invested  in  goods,  which  were  lost 
near  Sandy  Hook  on  the  homeward  voyage,  by 
means  of  the  perils  insured  against.  We  held 
that  the  goods  lost  were  the  returns  of  the 
wines  sent  out.  These  cases  decide  that  goods 
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procured  by  the  outward  cargo,  either  by  sale 
or  exchange  or  hypothecation,  are  substituted 
for,  and  are,  of  co'urse,  the  proceeds  or  returns 
of  the  outward  cargo.  Valin  says,  if  the  goods 
described  in  the  policy  are  exchanged  at  any 
port  in  the  course  of  the  specified  voyage,  the 
policy  will  apply  to  the  substituted  goods  with- 
out any  express  provision  for  this  purpose, 
when  the  insurance  is  to  several  ports,  which 
seems  to  imply  the  liberty  of  exchanging  the 
goods.  Phil.  Ins.,  69.  No  case  has  been  re- 
ferred to,  nor  have  I  found  any  in  which  goods 
have  been  considered  the  proceeds  of  them- 
selves. It  is  the  duty  of  the  court  to  say  what 
was  the  intention  of  the  parties  by  their  con- 
tract. If  the  insurers  intended  to  insure  the 
same  goods  out  and  home,  it  was  easy  to  say 
so  ;  such,  however,  it  is  known  is  not  the 
course  of  trade,  and  such  does  not  seem  to 
163*]  have  been  the  intention  *of  the  parties, 
judging  from  the  import  of  the  terms  of  their 
contract.  I  think,  therefore,  the  circuit  judge 
was  correct  in  refusing  evidence  of  damages 
sustained  by  the  same  goods  sent  out. 

The  plaintiff  then  relied  upon  the  slip,  which 
was  as  follows  :  "  Application  for  insurance, 
J.  Dow,  a  valued  policy  for  $4,000  out  and 
home,  from  New  York  to  Batavia  and  back, 
goods  stated  as  in  margin  of  policy."  This  was 
objected  to  and  rejected.  In  this  decision  the 
judge  is  supported  by  the  authority  of  Ld. 
Mansfield,  in  Paicson'v.  Barnevelt,  Doug.,  12, 
n.;  Phil.  Ins.,  17,  18.  It  was  there  offered  to 
be  proved  that  a  written  memorandum  inclosed 
in  the  policy  was  part  of  the  policy,  but  Ld. 
Mansfield  decided  that  it  was  a  mere  question 
of  law,  and  would  not  hear  the  evidence  ;  and 
further,  that  it  did  not  become  a  warranty  or 
become  part  of  the  policy  by  being  folded  up 
in  it.  In  this  case  it  seems  to  me  the  slip  was 
a  memorandum  of  the  contract  which  was  ex- 
ecuted in  form  by  the  policy  itself  ;  to  produce, 
the  slip,  therefore,  to  control  the  policy  is  re- 
versing the  proper  order  of  events.  Nothing 
is  better  settled,  than  that  parol  evidence  of 
what  was  intended  by  parties  previous  to  en- 
tering into  a  written  contract,  cannot  be  given 
in  evidence  to  control  or  qualify  such  written 
contract.  So,  in  this  case,  if  any  difference  ex- 
ists between  the  slip  and  the  policy,  the  latter 
being  the  completion  of  the  contract,  must  be 
taken  to  express  the  true  intention  of  the  par- 
ties. The  intention  of  the  assured  to  sell  the 
goods  at  Batavia  is  proved  also  by  the  produc- 
tion of  the  bill  of  lading. 

As  to  usage.  The  same  rules  of  construction 
apply  to  policies  of  insurance  as  to  other  writ- 
ten contracts,  but  the  usages  of  trade  are  sup- 
posed to  be  known  to  the  parties,  and  con- 
tracts are  deemed  to  be  made  with  reference  to 
them  ;  usage,  however,  cannot  control  what 
appears  by  the  policy  to  be  the  plain  intention 
of  the  parties.  Phil.  Ins.,  17,  18,  and  cases 
cited. 

On  the  whole  case,  I  am  of  opinion  that  the 
motion  to  set  aside  the  nonsuit  be  denied. 

Mesxrs.  J.  L.  Viele  and  H.  W.  Warner, 
for  plaintiff  iu  error.  The  contract  in  this  case 
should  be  so  construed  as  to  effectuate  the  in- 
tention of  the  parties.  The  object  of  the  plaint- 
164*]  iff  was  to  *have  his  interest  insured, 
both  in  the  outward  and  home  voyage  ;  the  in- 
ducement to  the  insurers  was  the  premium  on 
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the  cargoes  outward  and  home,  and  to  them  it 
was  a  matter  of  indifference  whether  the  return 
cargo  consisted  of  the  identical  goods  sent  out, 
or  of  other  goods,  purchased  with  money  aris- 
ing from  the  sale  of  such  goods.  The  texture 
of  the  goods,  and  their  liability  to  injury,  con- 
stitutes no  objection,  there  being  no  restriction 
in  the  policy,  and  a  cargo  obtained  at  Batavia 
might  have  been  equally  delicate  and  fragile 
with  that  returned.  Had  the  goods  sent  out 
been  actually  sold  and  repurchased,  could 
there  have  been  a  question  as  to  the  liability  of 
the  insurers  ?  Then  the  return  cargo  would 
have  been  literally  the  proceeds  of  the  outward 
voyage  ;  and  can  the  mere  change  of  owner- 
ship govern  the  rights  of  these  parties  ?  The 
word,  "proceeds"  strictly  signifies  something 
that  arises  from  or  leads  from  another  thing, 
not  that  grows  out  of  another  thing  ;  but  ad- 
mitting that  it  ordinarily  means  the  product  of 
property  invested  or  sold,  in  giving  construc- 
tion to  a  contract  of  this  kind  courts  are  not 
governed  by  the  strict  literal  meaning  of  the 
words  used.  Thus,  in  Havens  v.  Gray,  12 
Mass.,  76,  where  it  was  agreed  that  the  risk 
should  attach  to  the  proceeds  of  the  articles 
mentioned  in  the  policy  in  the  return  cargo, 
the  insurer  was  held  liable  for  a  return  cargo, 
not  the  proceeds  of  the  outward  cargo.  Pro- 
ceeds and  product  have  some  connection  with 
the  original  article,  but  a  substitute  has  none, 
and  yet  here  a  substitute  is  held  to  be  within 
the  policy.  So  in  Whitney  v.  Am.  Ins.  Co.,  3 
Cow.,  210,  where  thefrinsurance  was  upon  a 
cargo  out  and  returns  home,  a  cargo  not  the 
returns  of  the  outward  cargo,  but  purchased 
with  money  obtained  upon  hypothecation  of 
the  outward  cargo,  was  held  to  be  within  the 
policy.  Although  there  be  a  departure  from 
the  literal  terms  of  a  policy,  if  the  case  is 
within  the  spirit  and  meaning  of  it,  the  insurer 
is  bound.  1  Burr.,  347.  The  word  "  proceeds" 
in  a  policy  is  an  ambiguous  term,  and  the 
court,  in  Havens  v.  Gray,  must  so  have  con- 
sidered it,  or  they  would  not  have  adjudged  a 
substituted  cargo  as  equivalent  to  the  proceeds 
of  the  outward  cargo.  Being  ambiguous,  the 
slip  should  have  been  received  in  aid  or  explan- 
ation of  the  policy,  and  then  it  would  have 
been  manifest  that  the  object  was  to  have  the 
interest  of  the  plaintiff  insured  out  and  home. 
*The  evidence  offered  to  show  that  [*165 
the  word  "proceeds,"  as  applied  to  a  return 
cargo,  by  usage  in  cases  like  the  present,  would 
include  the  outward  cargo,  ought  to  have  been 
received.  If  the  known  usage  of  trade,  or  use 
and  practice  as  between  assurers  and  assured, 
have  given  an  appropriate  sense  to  terms  used 
in  a  policy,  they  must  be  construed  according 
to  that  sense.  Evidence  of  such  usage  is  there- 
fore received,  and  accordingly  it  has  been  al- 
lowed to  prove  that  boys  are  men,  Doug.,  12, 
n.  3;  that  a  certificate  of  proof  of  ownership 
of  a  vessel  is  a  sea  letter,  although  it  is  not  in 
fact  a  sea-letter,  2  Johns.,  531 ;  that  sarsaparil- 
la,  although  a  root,  within  the  general  mean- 
ing of  the  term,  is  not  a  root,  within  the  mean- 
ing of  a  policy,  7  Johns.,  385;  and  that  bear- 
skins with  the  fur  on  are  not  skins,  as  enume- 
rated in  memorandum  articles,  7  Cow.,  202. 
Commercial  contracts  are  an  exception  to  the 
general  rule,  in  regard  to  admitting  parol  evi- 
dence to  explain  a  written  contract,  and  the 
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usage  of  trade  may  always  be  shown.  Parke 
Ins.,  30;  3  Johns.  Ch.,  1. 

Mr.  D.  B.  Ogden,  for  defendant  in  error. 
The  goods  insured  were  millinery — articles, 
from  their  texture,  liable  to  injury  from  damp- 
ness, by  a  continued  exposure  on  the  water. 
The  insurers  could  not  have  supposed  that 
those  goods  would  be  returned  from  Batavia, 
and  the  assured  himself  could  not  have  intend- 
ed it,  for  in  the  bill  of  lading  it  is  stated  they 
were  to  be  sold  at  Batavia.  If,  therefore,  the 
insurers  are  held  liable,  they  will  be  subjected 
to  a  risk  not  contemplated,  and  not  entering 
into  the  intentions  of  either  of  the  contracting 
parties.  The  question,  however,  does  not  de- 
pend upon  intention,  but  upon  legal  adjudica- 
tion. Not  a  case  has  been  quoted  where  an  in- 
surance was  affected  upon  goods  out  and  the 
proceeds  home,  where  the  identical  goods  re- 
turned to  the  port  of  departure  were  adjudged 
to  be  the  proceeds  of  such  goods.  Indeed,  the 
proposition  involves  an  absurdity  ;  how  can  a 
cargo  be  the  proceeds  of  itself  ?  In  the  case  of 
Havens  v.  Gray,  the  goods  in  the  return  cargo 
were  the  proceeds  of  the  outward  cargo,  for 
they  were  furnished  by  the  consignee,  in  con- 
sideration of  the  cotton  which  had  been  carried 
out,  and  which  remained  unsold  for  the  want 
of  a  market  ;  and  in  that  very  case  the  court 
16O*]  *pronounce  the  idea  that  the  insur- 
ance was  upon  the  articles  homeward  as  well 
as  outward  absurd.  So,  also,  in  Whitney  v.  Am. 
1m.  Co.,  the  goods  in  the  homeward  cargo 
were  the  returns  of  th.4  outward  cargo,  pro 
duced  if  not  by,  upon  the  strength,  of  the  out- 
ward cargo.  The  slip  or  application  was  inad- 
missible in  evidence;  it  was  a  mere  proposition 
on  the  one  side  and  an  acceptance  on  the  other, 
forming  a  contract  consummated  by  the  policy 
and  governed  by  tne  rule  of  law,  that  where 
an  agreement  is  reduced  to  writing,  all  pre- 
vious treaties  are  resolved  into  it ;  it  was  in- 
competent also  to  explain  the  policy,  there 
being  in  it  no  ambiguity.  3  Johns.  Cas.,  1;  2 
Cai.  154.  As  to  the  proof  of  usage  :  It  is  not 
denied  that  resort  may  be  had  to  parol  proof 
to  give  effect  to  a  commercial  term,  and  that 
the  usage  of  trade  may  be  shown;  but  the  mere 
understanding  of  merchants  as  to  the  meaning 
of  a  particular  term  in  a  contract,  is  not  suffi- 
cient. That  it  is  a  usage  of  trade  to  bring  back 
the  same  cargo,  and  that  the  case  so  frequently 
occurs,  that  the  words  '-proceeds  of  a  cargo" 
home  in  a  policy  are  understood  as  between  as- 
surers and  assured  to  apply  to  such  cargo 
brought  back,  this  court  will  not  so  far  credit, 
as  on  this  objection  to  reverse  the' judgment 
for  .the  purpose  of  having  a  venire  de  now 
awarded  to  give  the  party  an  opportunity  to 
attempt  to  show  what  cannot  be  shown.  The 
counsel  referred  to  Phil.  Ins.,  14-18. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  memorandum  or 
slip  offered  in  evidence  by  the  plaintiff  for  the 
purpose  of  showing  the  intention  of  the  parties 
to  the  policy  was  properly  rejected.  The  poli- 
cy itself  is  the  only  legal  evidence  of  the  agree- 
ment between  the  parties.  If  that  is  not  in  fact 
filled  up  according  to  the  intention  of  the  par- 
ties, through  inadvertence  or  mistake,  a  court 
of  equity  may,  upon  clear  and  positive  evi- 
dence of  such  inadvertence  or  mistake,  correct 
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the  policy.  In  such  a  case  the  slip  may  be  used 
in  the  court  of  equity,  in  connection  with  the 
evidence,  for  the  purpose  of  showing  the  mis- 
take and  reforming  the  policy  ;  but  in  a  court 
of  law  it  can  be  used  for  no  other  purpose  than 
that  of  showing  a  misrepresentation  on  the  part 
*of  the  assured.  Paicson  v.  Barnevelt,  [*  1C 7 
Doug.,  12,  n.  4 ;  Higginson  v.  Datt,  13  Mass., 
96 ;  Phoenix  Fire  Ins.  v.  Gurnee,  1  Paige,  278. 
This  very  case  shows  the  danger  of  resorting 
to  the  label  or  slip  to  control  the  written  poli- 
cy, which  contains  the  agreement  of  the  par- 
ties at  length.  The  latter  is,  in  this  case,  a  val- 
ued policy  upon  the  goods  out.and  an  open  poli- 
cy upon  the  proceeds  home  ;  and  such  was  the 
contract  of  insurance  between  the  parties,  as- 
stated  in  both  counts  of  the  plaintiff's  declara- 
tion. But  the  written  application,  which  was 
offered  in  evidence  at  the  trial,  was  for  "a  val- 
ued policy  for  $4,000,  out  and  home."  It  is 
evident,  from  this  fact,  that  if  the  written  mem- 
orandum is  to  control  the  construction  of  the 
policy,  it  will  make  the  contract  different  from 
what  even  the  plaintiff's  counsel  supposed  it 
to  be  when  he  drew  his  declaration  in  this  suit. 

I  think  the  judge  was  also  right  in  declining 
to  charge  the  jury  that  the  word  "proceeds" 
had  received  such  a  judicial  construction  as  to 
include  the  same  goods  upon  the  return  voy- 
age. In  the  cases  of  Havens  v.  Gray,  12 Mass., 
71,  and  Whitney  v.  Am.  Ins.  Co.,  3  Cow.,  210, 
the  return  cargo  was,  in  fact,  the  proceeds  or 
returns  of  the  outward  shipments,  according  to 
the  ordinary  understanding  of  these  terms;  or, 
in  other  words,  the  returns  or  proceeds  of  the 
outward  cargo  were  all  included  in  the  home 
cargo  ;  and  although  the  personal  credit  of  the 
assured  had  been  added,  to  complete  the  ship- 
ments for  the  return  voyages,  yet,  as  both  were 
cases  of  valued  policies,  the  plaintiffs  were  en- 
titled to  recover  the  amount  of  such  valuation, 
although  goods  of  a  greater  value  than  the 
amount  of  the  proceeds  were  included  in  the 
return  cargo.  The  result  would  have  been  the 
same  if  they  had  purchased  a  part  of  the  re- 
turn cargo  with  money,  provided  the  whole 
proceeds  or  returns  of  the  outward  cargo  were 
shipped  upon  the  homeward  voyage.  But  the 
proceeds  of  a  cargo,  in  the  ordinary  under- 
standing of  the  term,  does  not  mean  the  spe- 
cific article  of  which  the  original  cargo  was 
composed.  A  policy  of  insurance,  like  any 
other  contract,  is  to  be  construed  by  the  pop- 
ular understanding,  or  the  plain  and  ordinary 
sense  of  the  terms  employed,  unless  those  terms 
have  received  a  legal  construction,  or  have  ac- 
quired a  technical  *meaning  in  refer-  *168 
ence  to  the  subject-matter  of  the  contract.  If 
the  terms  employed  have  received  a  settled  le- 
gal construction,  that  must  govern,  and  no  ev- 
idence of  a  particular  custom  or  usage  in  op- 
position to  such  legal  construction  can  be  re- 
ceived. 

In  this  case,  however,  the  plaintiff  "offered 
to  prove  that  the  word  '  proceeds,'  as  a  mer- 
cantile word  in  usage,  was  so  understood  among 
merchants  as  to  include  the  same  goods  on  a 
return  voyage."  There  are  many  cases  in  which 
parties  have  been  allowed  to  prove  that  particu- 
lar terms  made  use  of  in  policies,  and  which 
have  received  no  settled  legal  construction, 
have,  among  merchants  and  underwriters,  a 
different  meaning  from  that  in  which  those 
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terms  are  used  in  the  ordinary  transactions  of 
life.  Thus,  the  term  "corn"  in  the  memoran- 
dum articles  has  been  held  to  include  peas, 
beans  and  malt;  but  to  exclude  rice,  on  the  evi- 
dence of  commercial  usage.  Parke  Ins.,  112  ; 
5  Bos.  &  P.,  213.  So  in  the  case  of  Coit  v.  Com. 
Ins.  Co.,  7  Johns.,  385.  Although  it  was  ad- 
mitted that  sarsaparilla  was  a  root,  within  the 
general  meaning  of  the  term,  yet  the  Supreme 
Court  decided  that  parol  evidence  might  be  giv- 
en to  show  that  it  was  not  understood  by  under- 
writers and  commercial  men  as  a  root,  within 
the  meaning  of  the  memorandum;  and  in  the 
•case  of  Astor  v.  Union  Ins.  Co.,  7  Cow.,  202, 
where  the  policy  was  on  a  cargo  of  fur,  evi- 
dence was  received  to  show  that  among  dealers 
in  such  articles  the  word  "fur"  included  bear- 
skins, deer-skins,  etc.,  and  that  they  were  not 
incl  uded  in  the  terms  "hides"  and '  'skins,  "in  the 
memorandum  articles.  Upon  the  principle  of 
these  cases,  if  the  plaintiff  could  have  shown  a 
settled  usage  among  commercial  men  to  con- 
sider the  same  specific  articles,  when  brought 
back  upon  the  return  voyage,  to  be  the  proceeds 
of  the  outward  cargo,  and  to  be  included  in 
that  term,  he  should  have  been  permitted  to 
give  such  evidence  to  the  jury.  It  is  doubtful 
whether  a  settled  usage  of  that  kind  could  have 
been  established  by  proof;  but  we  cannot  ju- 
dicially say  such  a  usage  does  not  exist,  and  as 
the  evidence  was  offered  and  rejected,  I  think 
that  decision  was  erroneous,  and  that  the  judg- 
ment should  be  reversed.  In  that  case  a  venire 
de  now  must  be  issued,  to  enable  the  plaintiff 
to  establish  the  fact,  if  he  can,  upon  a  new  trial. 
1 69*]  There  would  be  no  justice,  however,  *in 
compelling  the  defendants  in  error  to  pay  a 
heavy  bill  of  costs  to  the  plaintiff  for  a  mistake 
of  the  judge,  if  the  offer  was  merely  formal, 
and  the  plaintiff  had  no  reasonable  expectation 
of  establishing  the  usage  as  contended  for.  If, 
therefore,  the  court  should  concur  in  this  opin- 
ion, I  think  the  costs  of  the  plaintiff  in  error, 
as  well  as  the  costs  of  the  application  to  the 
court  below  for  a  new  trial,  should  abide  the 
event  of  the  suit. 

Since  this  opinion  was  prepared,  I  have  seen 
the  first  ten  pages  of  the  report  of  a  case  on  this 
same  policy  in  the  Superior  Court  of  the  City 
of  N.  Y.,  including  the  opinion  of  the  Chief 
Justice  of  that  court,  1  Hall,  166;  and  I  entirely 
concur  in  the  decision  as  made  in  that  case  upon 
the  questions  there  presented  to  the  court.  It 
is  in  accordance  with  the  view  I  had  taken  of 
the  language  of  this  policy,  that  the  term  "pro- 
ceeds," in  its  natural  and  ordinary  sense,  would 
not  include  the  outward  cargo  sent  back  in  the 
same  state  upon  the  return  voyage  ;  and  that 
this  term  in  policies  of  insurance  had  not  vet 
received  such  a  judicial  construction,  founded 
upon  known  commercial  usage,  as  to  authorize 
the  court  to  say  it  was  not  used  in  its  natural 
sense  in  this  policy.  But  so  far  as  I  can  judge 
from  the  facts  stated  in  the  report,  and  in  the 
opinion  of  the  Chief  Ju»tire  of  the  Superior 
Court,  there  was  no  attempt  in  that  case  to  show 
a  commercial  usage  which  had  given  a  peculiar 
meaning  to  this  term  in  policies  of  insurance, 
or  among  commercial  men,  in  accordance  with 
the  plaintiff'H  claim.  In  the  case  now  before 
UN,  th(!  offer  to  prove  such  usage  was  distinctly 
made,  and  tlifi  evidence  rejected.  It  is  on  this 


wrong.  I  do  not  see  how  we  can  get  over  this 
objection,  without  overturning  the  principle 
upon  which  several  of  the  cases  before  referred 
to  have  been  decided. 

By  Mr.  Senator  Allen.  The  policy  in  this 
case  was  upon  three  packages  of  goods,  valued 
at  $4,000,  insured  by  the  Hope  Ins.  Co.  of  N. 
Y.,  on  board  the  ship  Braganza  from  N.  Y.  to 
Batavia,  and  other  ports  in  the  Island  of  Java; 
and  at  and  from  thence  back  to  N.  Y. ,  upon 
*the  aforesaid  goods  out,  and  upon  the  [*1 7O 
proceeds  thereof  home. 

It  was  contended  by  the  plaintiff  that  the 
policy  covered  the  same  goods  on  the  return 
voyage, and  that  the  word  "proceeds,"  as  a  mer- 
cantile word  in  usage,  was  so  understood  as  to 
include  the  same  goods  on  a  return  voyage;  and 
by  the  defendant  it  was  insisted  that  the  goods 
home  being  the  same  as  the  goods  out,  they 
were  not  within  the  description  of  goods  in- 
sured by  the  policy  from  Batavia  to  N.  Y. ,  as 
the  goods  covered  from  Batavia  to  N.  Y.  were 
proceeds,  and  nothing  but  proceeds  of  the  goods 
laden  out.  The  question,  therefore,  is  as  to  the 
proper  and  appropriate  construction  of  the  word 
"proceeds." 

The  definition  of  the  word  "proceeds"  is  rend- 
ered by  Webster  as  issue,  rent,  produce,  as  the 
proceeds  of  an  estate  ;  in  commerce,  the  sum, 
amount  or  value  of  goods  sold  and  converted 
into  money,  as  the  consignee  was  directed  to 
sell  the  cargo,  and  vest  the  proceeds  in  coffee  ; 
by  Rees,  proceeds  among  merchants  is  that 
which  arises  from  a  Aing,  in  which  sense  they 
say  the  net  produce;  by  Walker,  produce,  as  the 
proceeds  on  an  estate — a  law  term;  by  Crabb; 
that  which  arises  from  anything,  as  the  net 
proceeds  of  any  sale,  etc.  The  word  "proceeds," 
therefore,  has  been  considered  by  these  lexico- 
graphers as  a  mercantile  term,  and  they,  ac- 
cordingly, distinguish  it  from  the  same  word, 
when  used  in  another  sense,  as  to  proceed  on  a 
journey,  or  in  any  other  undertaking. 

The  counsel  for  the  plaintiff  referred  to 
Parke  Ins.,  p.  3D,  and  1  Burr.,  341,  348,  as  au- 
thority for  the  principles  for  which  he  con- 
tended. Parke  says  :  "In  the  construction  of 
policies  no  rule  has  more  frequently  been  fol- 
lowed than  the  usage  of  trade,  with  respect  to 
the  particular  voyages  or  risks  to  which  the 
policy  relates."  He  then  proceeds  to  state  dif- 
ferent cases  in  illustration  of  the  principles  laid 
down,  and  observes  that  the  point  upon  which 
they  were  decided  is  nearly  the  same  in  all. 
Several  of  the  cases  alluded  to,  in  which  the 
strict  letter  of  the  policy  is  departed  from,  are 
such  as  where  vessels  were  warranted  bv  the 
assured  to  depart  with  convoy,  who  left  the 
River  Thames  without  convoy,  but  took  it  at 
the  Downs;  in  which  cases  the  court  held,  that 
as  the  custom  was  for  vessels  to  receive  their 
convoy  at  the  Downs,  the  policy  *must  [*1 7 1 
be  construed  according  to  the  usage  among 
merchants;  that  is,  from  such  place  where  con- 
voys are  to  be  had.  So  in  the  cases  cited  from 
1  Burr.,  341,  348.  The  first  was  goods  insured 
from  Malaga  to  England  and  Holland, and  there 
safely  landed.  It  was  agreed  by  this  policy  that 
on  arrival  at  Gibraltar,  the  goods  might  be  un- 
loaded and  reshipped  in  a  good  English  ship 
for  England  or  Holland  ;  but  there  being  no 
British  ship  at  Gibraltar,  the  goods  were  un- 


ground  alone  that  I  think  the  circuit  judge  was  I  loaded  and  put  in  a  store  ship,  and  two  days 
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after  were  lost.  The  question  was,  whether  this  |  intention  of  the  parties,  at  the  making  of  the 
was  a  loss  within  the  meaning  of  the  policy,    policy,  that  the  same  goods  should  be  returned. 


The  court  held  that  it  was,  and  that  it  was  the 
same  as  if  they  had  been  lost  in  unshipping  the 
goods  from  one  ship  to  another  ;  it  being  also 
the  known  course  of  trade  at  that  place,  it  must 


As  to  the  usage  of  trade,  "that  the  word 
'proceeds,'  as  a  mercantile  word  in  usage,  was 
so  understood  among  merchants  as  to  include 
the  same  goods  on  a  return  voyage,"  I  can  only 


have  been  intended  by  the  parties.  The  second  ;  refer  to  the  different  lexicographers,  who  have 
case  was  an  insurance  at  and  from  London  to  J  united  in  opinion  that  it  is  a  mercantile  word, 
any  ports  beyond  the  Cape  of  Good  Hope,  and  and  means  that  which  arises  from  anything 
back  to  London  ;  and  among  other  risks,  the  !  sold,  bartered  or  exchanged,  or  anything  pro- 
ship,  her  tackle,  apparel  and  furniture  were  in-  j  ceeding  from  or  produced  by  another  thing. 


sured  against  fire.  The  vessel  arrived  at  the 
River  Canton,  where  she  was  to  repair,  and  in 
accordance  with  a  well  known  custom  in  like 


Phillips,  in  his  Treatise  on  "insurance,  refers 
to  a  number  of  cases,  where  mercantile  cus- 
tom and  usage  was  resorted  to,  in  order  to  ex- 


circumstances,  the  sails,  yards  and  other  fur-  I  plain  the  meaning  of  words  in  a  policy;  none 


niture  were  landed  and  placed  in  a  storehouse 
built  for  the  purpose,  in  order  to  be  repaired, 
when  they  took  fire  and  were  destroyed.  The 
-question  was,  whether  the  insurers  were  liable 
for  the  loss,  it  having  happened  on  shore,  and 
not  on  shipboard.  Ld.  Mansfield  held  that  they 
were,  as  the  words  of  the  policy  make  no  dis- 
tinction between  the  loss,  whether  on  land  or 


of  them,  however,  are  more  applicable  to  the 
case  before  us  than  those  referred  to  by  the 
counsel  for  the  plaintiff  in  error,  except  the 
*question  whether  sarsaparilla  was  a  [*173 
root,  included  in  articles  perishable  in  their 
own  nature,  and  whether  rice  was  compre- 
hended in  the  term  corn,  may  be  considered  as 
applicable.  Now,  sarsaparilla  is  a  root,  al- 


sea.  If  the  ship  had  been  driven  on  shore  by  ;  though  not  perishable  in  its  own  nature,  and 
a  hurricane  and  there  burnt,  or  if  she  had  taken  j  rice  is  corn,  though  not  usually  designated  as 
fire  in  a  dry-dock,  the  insurers  would  most  as-  such;  and  a  rational  doubt  might  arise,  there- 
suredly  have  been  liable,  and  so  also  in  the  fore,  whether  either  of  them  was  included  m 
present  case.  I  am  unable  to  perceive,  how-  the  memorandum  articles;  but  how  can  any 
ever,  the  least  analogy  between  the  foregoing  |  doubt  exist  on  the  question  whether  the  same 
-cases  and  the  one  under  consideration.  They  j  goods  are  the  proceeds  of  the  same  goods  ? 
were  decided  in  accordance  with  a  well  known  The  usage  alluded  to  by  Parke  is,  "with  re- 
custom  and,  therefore,  precedents  in  abundance  ;  spect  to  the  particular  voyages  or  risks  to 
are  to  be  found  on  record  ;  but  in  the  present  i  which  the  policy  relates."  Now  the  difference 
no  custom  could  have  existed  to  sanction  the  |  in  this  case  does  not  arise  from  anything  pecul- 
principle  contended  for,  or  we  should  have  been  iar  in  the  voyage;  but,  the  risk  was  on  a  par- 


presented  with  decided  cases  on  the  point  in 
controversy;  none  have  been  shown. 

If  our  decision,  however,  is  to  be  governed 
by  the  intention  of  the  parties  and  the  usage 
1 7  2*]  of  trade,  it  may  be  well  to  see  *how 
the  facts  in  the  case  agree  with  the  intention 
and  usage.  That  either  of  the  parties  to  the 
policy  intended  that  the  same  goods  sent  out 
should  be  returned,  is,  to  say  the  least  of  it. 
very  improbable.  No  man  in  his  senses,  I 
should  suppose,  would  send  goods  to  a  distant 
market  with  the  intention  or  even  the  expec- 


ticular  description  of  goods  out,  and  their  pro- 
ceeds home,  and  there  was  no  occurrence  on 
the  voyage  that  could  alter  the  plain  and  obvi- 
ous meaning  of  the  policy. 

The  Supreme  Court  refer  to  two  cases,  viz. : 
Havens  v.  Gray,  12  Mass.,  76;  and  Whitney  v. 
Am.  Ins.  Co.,  3 Cow.,  210,  where  the  insurance 
was  on  certain  goods  out,  and  their  proceeds 
home.  It  appears  the  goods  came  to  a  bad 
market,  and  the  consignees  not  being  able  to 
sell,  except  at  a  great  loss,  they  advanced  mon- 
ey for  the  return  cargo,  on  the  pledge  of  the 


tation  that  they  should  be  returned  again,  goods  consigned  to  them,  and  then  in  their 
That  such  cases  may  occur  is  quite  likely,  but !  possession;  on  the  voyage  home  the  goods  were 
it  is  presumed  the  occurence  is  so  rare  that  |  lost.  In  these  cases,  it  seems,  the  insurers  con- 
there  are  few,  if  any  instances,  where  it  has  j  tended  for  a  strict  construction  of  the  word 
been  thought  necessary  to  provide  against  the  "  proceeds  ;"  that  nothing  purchased,  except 


event.     The  provision  in   the  policy  is,  that 
"the  said  goods  hereby  insured  are  valued  at 


with  the  money  actually  received  for  the  cargo 
out,  could  be  its  proceeds.    It  was  held,  how- 


the  sum  insured  out,  the  policy  to  be  open  on  i  ever,  that  it  made  no  difference  as  to  theliabil- 
the  proceeds  home. "  The  only  inference  which  j  ity  of  the  insurers,  whether  the  return  cargo 
can  be  drawn  from  this  part  of  the  policy  is,  •  was  procured  by  the  sale  or  exchange  of  the 
that  as  the  value  of  the  goods  to  be  sent  back  '•  outward  cargo,  or  by  a  deposit  of  the  outer 
being  the  proceeds  of  those  sent  out,  could  not  j, cargo,  and  a  credit  raised  upon  it.  There  is 
be  ascertained,  the  amount  to  be  insured  was  certainly  a  wide  difference  between  these  cases 
to  be  governed  by  the  invoice  designating 


;  such 
value  when  that  should  be  received,  evidently 


and  the  one  under  consideration.     In  those 
cases  the  return  cargoes  were,  in  effect,  the 


showing  that  the  intention  of  the  parties  was,  proceeds  of  those  sent  out,  for  it  was  upon  the 
that  the  goods  home  were  not  to  be  the  goods  |  credit  and  pledge  of  the  goods  sent  out  that 
out.  The  outward  bill  of  lading  consigns  the  i  the  return  cargo  was  furnished;  but,  in  the 
three  packages  of  merchandise  to  Abraham  !  present  case,  we  are  asked  to  decide  that  the 
Kentzeng,  Jr.,  and  an  indorsement  on  the  bill  i  same  goods  are  theproceedsof  thesame goods, 
states,  that  "said  goods  are  to  be  sold  at  Bata-  which  is  too  preposterous  for  a  moment's  con- 
via,  and  the  proceeds  returned  in  said  ship."  sideration. 

Nothing,  I  should  suppose,  could  indicate  the  j  On  the  trial  of  the  cause  the  counsel  for  the 
intention  of  the  parties  plainer  than  these  in-  plaintiff  offered  to  produce  the  slip,  or  appli- 
structions  from  the  plaintiff  to  his  consignee  ;  |  cation  for  insurance,  which  the*judge  [*1  74 
and  I  conclude,  therefore,  that  it  was  not  the  '  held  to  be  inadmissible.  These  applications 
WEND.  8.  331 
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are  always  in  general  terms,  and  intended,  in 
the  first  instance,  by  those  offering  them,  to 
ascertain  the  amount  of  premium  charged  by 
the  Co.  applied  to;  and  they  only  state,  there- 
fore, the  amount  to  be  insured,  the  description 
of  goods,  and  the  place  to  which  they  are  to 
be  sent ;  no  particulars  are  stated,  those  being 
left  to  be  arranged  when  the  policy  is  executed. 
I  think,  therefore,  that  the  judge  was  war- 
ranted in  rejecting  this  testimony,  and  that 
upon  good  authority,  as  it  has  been  held  that 
the  contract  itself  is  conclusive  proof  of  the  in- 
tention of  the  parties,  and  though  a  usage 
should  be  proved,  that  the  slip  was  to  be  a  part 
of  the  contract,  it  could  not  operate  to  set  aside 
or  control  the  policy;  and  whatever  may  be  the 
proposals  between  the  parties  prior  to  the  exe- 
cution of  the  policy,  they  are  to  be  considered 
as  waived,  if  not  inserted  in  the  contract,  or 
contained  in  a  memorandum  annexed  to  it. 
Pawson  v.  Barnevelt,  Doug.,  12;  Higgison  v. 
Dull,  13  Mass.,  96. 

I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — seventeen  members  ex- 
pressed their  opinions  in  the  affirmative,  and 
five  in  the  negative.  The  members  who  ex- 
pressed their  opinions  in  the  negative  were 
Senators  Allen,  Gary,  Conklin,  Deitz&nd  Todd. 

Whereupon,  the  judgment  of  the  Supreme  Court 
was  reversed,  and  a  venire  de  novo  directed  to 
issue;  the  costs  of  the  writ  of  error  and  of  tlie  mo- 
tion for  a  new  trial  in  the  Supreme  Court  to  abide 
the  final  event  of  the  cause. 

Cited  in— 13  Wend.,  94 ;  57  Barb.,  474  ;  35  Super., 
212,  584 ;  1  Leg.  Obs.,  13 ;  2  Wood  &  M.,  480. 


175*]  *BENSON,   Survivor,  etc., 

BOLLES. 

Landlord  and  Tenant — Lesser  Becoming  Sub- 
tenant of  Lessee —  When  Held  to  Be — Evidence 
— Presumptions  —  Trespass  not  Presumed — 
Error. 

Where  a  landlord  demised  premises  for  one  year 
at  a  specified  rent,  and  agreed  that  if  the  tenant 
continued  to  occupy  the  premises  for  7  years  at  the 
same  rent,  he  would  pay  him  money  expended  in 
repairs,  to  the  amount  of  $50.  and  a  sub-tenant  sur- 
rendered the  premises  to  the  landlord  14  days  before 
the  expiration  of  the  7  years,  paying1  him  the  rent 
up  to  that  day,  it  was  held,  that  the  landlord,  for 
the  residue  of  the  term,  must  be  considered  quasi 
sub- tenant  to  the  original  tenant,  and  that,  at  the 
expiration  of  the  7  years,  he  was  liable  to  his  tenant 
for  the  payment  of  the  $50  expended  in  repairs. 

A  party  entering  into  the  possession  of  lands  by 
the  consent  or  permission  of  a  tenant,  will  be  con- 
sidered, in  respect  to  the  rights  of  the  landlord,  as 
substituted  in  the  place  of  the  tenant  by  whoso  per- 
mission he  enters. 

Where  a  party  has  a  legal  right  to  enter  into  pos- 
session of  land,  and  does  in  fact  enter,  the  law  pre- 
sumes that  he  entered  under  such  right,  and  not  as 
a  trespasser. 

.  NOTE.— Landlord  and  tenant — Tenancy  from  year 
to  year— What  constitutes—  Notice  to  quit. 

For  a  full  discussion,  see,  Jackson  v.  Wilsey,  9 
Johns.,  :.'•;'.',  note. 

Sue,  also,  Langran  v.  Smith,  75  N.  Y.,  205 :  Reeder 
v.  Sayre  TON. T7, 180: 8. 0.  2«  Am.  Ilep.,  5«7;  Western 
Trans.  Co.  v.  Lansing,  49  N.  Y.,  491);  Doe  v.  Dlxon, 
9  East.  15;  Thoiim.s  v.  Wright,  I)  Surg.  &  It.,  87:  Denn 
LTtwrlgbM  K'iMi,  :.".i:  Holmes  v.  Day,  8  Ir.  Rep.  C. 
L..2J5;  llegina  v.  St.  (JileH,  33  L.  J.  M.  C.,3:  12  W. 
K.,  125  ;  Den  v.  Mclntosh,  4  Ired.  N.  C.,  291 ;  Kelly 
v  I'utterson.  43  L.  J.  a  P.,  320. 
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Where  a  judgment  of  the  C.  P.  in  favor  of  a. 
plaintiff  in  a  cause  is  reversed  in  the  Supreme  Court, 
with  costs,  and  the  plaintiff  below  is  entitled  to  a 
venire  de  novo,  an  award  of  such  writ,  it  seems, 
should  be  entered  upon  the  record. 

Citations— 1  Paige,  415  ;  Matt.  Pres.  Ev.,  26 ;  2  Co. 
Litt.,  232. 

TERROR  from  the  Supreme  Court.  Mar.  2, 
jll  1821,  an  agreement  was  entered  into  be- 
tween Bolles  on  the  one  part,  and  Benson  & 
Felthousen  on  the  other,  whereby  Bolles  de- 
mised to  Benson  &  Felthousen,  from  May  1 
then  next,  a  storehouse  and  a  building  attached 
thereto,  in  the  City  of  Schenectady,  at  a  rent  of 
$100  per  year;  Benson  &  Felthousen  to  alter 
and  repair  the  buildings  to  the  amount  of  $50, 
as  should  be  specified  in  a  separate  article,  and 
to  occupy  for  as  many  years  as  they  thought 
proper,  at  the  rent  of  $100  per  year;  Bolles  re- 
serving the  right  to  dispossess  them  after  the 
first  year,  on  paying  them  the  $50  to  be  ex- 
pended for  repairs  ;  and  if  Benson  &  Felthous- 
en occupied  the  premises  for  7  years  from  the 
first  term  inclusive,  Bolles  to  pay  them  the  said 
sum  of  $50  for  repairs,  but  if  they  wished  to 
leave  or  withdraw  from  the  premises  before 
the  expiration  of  7  years,  they  were  to  have- 
no  claim  for  repairs.  In  May  or  June,  1824, 
one  Belts  took  the  premises  of  Benson  &  Felt- 
housen, agreeing  to  pay  the  rent  reserved  in 
the  agreement  to  Bolles,  and  to  take  receipts 
for  the  same  in  the  names  of  Benson  and  Felt- 
housen. *Betts  remained  in  possession  [*176- 
until  Apr.  16,  1828,  being  14  days  before  the- 
expiration  of  the  7  years,  when  he  sold  his 
stock  of  goods  to  Bolles  the  landlord,  and 
abandoned  the  store,  which  was  thereafter  oc- 
cupied by  Bolles.  Belts  paid  the  rent  up  to- 
Apr.  16,  1828.  Some  of  his  receipts  for  rent 
were  taken  in  the  names  of  Benson  &  Felt- 
housen, and  some  in  his  own  name.  Previous 
to  Apr.  16,  Belts  was  requested  by  a  partn'er 
of  one  of  the  plaintiffs  to  leave  Scheuectady 
and  come  to  Albany,  and  on  leaving  the  store, 
and  previous  to  May  1,1828.  he  went  iulo  busi- 
ness at  Albany,  in  connection  with  Felthous- 
en, one  of  the  plaintiffs. 

In  June,  1828,  Benson  &  Felthouseu  sued 
Bolles  in  a  justice's  court,  in  an  action  of  cov- 
enant, demanding  $50  for  repairs  of  the  prem- 
ises, made  in  pursuance  of  the  stipulation  in 
the  agreement,  and  recovered  judgment  for 
the  amount  demanded.  Bolles  appealed  to  the 
C.  P.  of  Schenectady,  and  on  the  trial  in  that 
court,  the  above  facts  appeared,  and  also  that 
Bolles  had  admitted  that  repairs,  in  pursuance 
of  the  agreement,  to  the  amount  of  $50,  had 
been  made  on  the  demised  buildings.  The  de- 
fendant moved  for  a  nonsuit,  on  the  grounds  : 
1.  That  the  plaintiffs  had  not  occupied  the 
premises  seven  years  ;  2.  That  the  defendant 
had  not  dispossessed  the  plaintiffs,  or  requested 
them  or  their  sub-tenant  to  leave  the  premises; 
3.  That  the  plaintiffs  in  1824,  and  their  sub- 
tenant in  1828,  before  the  expiration  of  the  7 
years,  voluntarily  abandoned  the  premises  ;  4. 
That  the  plaintiffs  had  not  produced  the  sep- 
arate article  in  which  the  repairs  to  be  made 
were  to  be  specified  ;  5.  That  they  had  not 
paid  rent  for  the  term  of  7  years  ;  and  6.  That 
they  ceased  to  occupy  the  premises  when  Belts 
went  into  possession  ;  and  at  all  events,  that 
they  HO  ceased  when  Belts  took  receipts  in  his 
own  name.  The  court  refused  the  nonsuit, 
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and  charged  the  jury  that  the  matters  for  them 
to  pass  upon  were  :  1.  Whether,  from  the  evi- 
dence, it  appeared  that  repairs  had  been  made 
to  the  amount  of  $50  ;  2.  Whether  the  plaint- 
iffs had  abandoned  the  premises,  and  if  the 
jury  found  that  they  had  not  abandoned ;  then  3. 
Whether  the  defendant  entered  into  the  demised 
premises  under  the  power  reserved  in  the  lease 
— if  they  found  that  such  repairs  were  made, 
and  that  the  plaintiffs  had  not  abandoned  or 
1 77*1  *that  the  defendant  had  entered  under 
the  power  reserved  by  the  lease,  they  would 
find  for  the  plaintiffs  ;  otherwise,  for  the  de- 
fendant. The  jury  found  a  verdict  for  the 
plaintiffs,  with  $53.78  damages,  on  which  the 
€.  P.  gave  judgment.  The  defendant  having 
•excepted  to  the  opinions  of  the  court,  removed 
the  record  and  bill  of  exceptions  into  the  Su- 
preme Court,  where  the  judgment  of  the  C.  P. 
was  reversed.  Whereupon  the  plaintiffs  sued 
out  their  writ  of  error  to  this  court. 

The  following  was  the  opinion  of  the  Su- 
preme Court  delivered  by  Mr.  Justice  Suther- 
land : 

By  the  terms  of  the  lease  from  Bolles  to  Felt- 
housen  &  Benson,  which  was  for  one  year 
from  May  1,  1821,  the  lessees  were  to  expend 
^50  in  altering  and  repairing  the  demised 
premises.  And  the  lessor  covenanted,  if  the 
lessees  should  possess  and  occupy  the  premises 
for  the  term  of  7  years  from  the  commence- 
ment of  the  lease,  that  he  would  repay  to  them 
the  said  sum  of  $50,  so  laid  out  in  repairs.  He 
also  agreed  that  they  might  occupy  the  premises 
as  long  as  they  thought  proper,  at  the  same 
rent  of  $100  per  annum  ;  reserving,  however, 
to  himself,  the  privilege  of  dispossessing  them, 
after  the  expiration  of  one  year,  upon  request, 
and  upon  paying  them  the  $50  which  they 
were  to  expend  in  improvement.  The  lessees 
also  expressly  agreed  that  they  were  to  have 
no  claim  upon  the  lessor  for  repairs,  if  they 
should  voluntarily  leave  or  withdraw  from  the 
premises  within  the  7  years.  It  was  a  condition 
precedent,  therefore,  to  any  right  of  action 
by  the  lessees,  upon  the  covenant  of  the  lessor 
to  repay  the  $50,  that  they  should  have  occu- 
pied the  premises  for  7  years,  or  should  have 
left  them,  within  that  period,  at  the  request  of 
the  lessor.  Admitting  the  possession  of  Betts 
to  have  been  the  possession  of  the  lessees  with- 
in the  meaning  of  the  covenant,  it  is  conceded 
that  be  left  the  premises  Apr.  16,1828,  14  days 
before  the  expiration  of  7  years,  and  that  he 
paid  the  rent  only  up  to  Apr.  16,  and  that 
neither  he  nor  the  lessees  ever  paid  or  tendered 
178*J  the  rent  for  *the  residue  of  the  term  ; 
there  is,  therefore,  neither  an  actual  or  con- 
structive possession  during  that  period. 

The  only  inquiry  then  is,  whether  Betts 
was  dispossessed  by,  or  left  the  premises  at 
the  request  of  the  lessor,  within  the  meaning 
of  the  lease. 

Betts  testified  that  Apr.  16,  1828,  he  sold  out 
his  remaining  stock  of  goods  to  the  lessor, 
Bolles,  who  thereupon  took  possession  of  them 
and  of  the  store  ;  that  nothing  was  said  at  this 
time  with  regard  to  the  future  occupation  of 
the  store  ;  that  the  plaintiffs  knew  nothing  of 
the  arrangement  until  after  it  was  completed, 
and  never  requested  the  witness  to  give  up  the 
store  to  the  defendant.  On  his  cross-examin- 
ation, he  stated  he  first  suggested  to  the  de- 
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fendant  that  he,  the  witness,  wished  defendant 
to  buy  his  goods  ;  that  the  defendant  did  not 
at  the  time  the  witness  left  the  store,  or  at  any 
other  time,  request  the  witness  to  leave  it,  nor 
did  he  ever  hear  the  defendant  request  the 
plaintiffs  to  leave  it ;  that  the  defendant  pur- 
chased the  goods  of  the  witness,  who  then 
abandoned  the  store,  which  was  thereafter  oc- 
cupied by  the  defendant ;  that  at  the  time  the 
witness  left  the  store,  nothing  was  said  about 
the  lease  or  the  claims  for  repairs.  This  evi- 
dence certainly  does  not  establish  the  fact  that 
the  defendant  dispossessed  the  plaintiffs  or 
their  tenant.or  requested  him  to  leave  the  prem- 
ises under  the  power  reserved  to  the  defendant 
in  the  lease  ;  the  contingency  contemplated  by 
the  lease,  was  the  shortening  of  the  plaintiffs' 
term  within  7  years,  by  the  authoritative  in- 
terference of  the  defendant ;  in  that  event  he 
was  to  pay  the  plaintiffs  what  they  had  ex- 
pended in  repairs.  If  the  plaintiffs,  at  the  end 
of  the  second  or  third  year,  had  sold  out  their 
goods  to  the  defendant,  and  had  left  the  prem- 
ises without  any  new  arrangement,  I  appre- 
hend it  would  not  have  been  imagined  that 
they  could  recover  upon  the  covenant.  The 
principle  is  the  same,  whether  more  or  less  of 
the  7  years  remained,  at  the  time  when  the 
tenant  of  the  plaintiffs  surrendered  the  posses- 
sion. The  question  is,  whether  that  surren- 
der was  voluntary,  or  whether  it  was  exacted 
by  the  defendant,  under  the  power  reserved  in 
his  lease.  The  evidence  upon  this  point,  given 
by  the  plaintiffs  themselves,  is  clear  and  un- 
equivocal. It  shows,  beyond  all  question,  that 
Belts' removal  *was  entirely  voluntary,  [*179 
not  required  or  suggested  in  any  manner  by 
the  defendant.  There  was  no  contradictory 
evidence  ;  there  was  nothing  to  submit  to  the 
jury.  The  plaintiffs  failed  to  establish  the  fact 
upon  which  alone  they  could  recover,  and 
ought  to  have  been  nonsuited.  Judgment  re- 
versed with  costs. 

The  judgment  entered  on  the  record  in  the 
Supreme  Court  was  for  restitution  of  all  things 
lost  by  occasion  of  the  judgment  in  the  C.  P., 
and  1  hat  Bolles  recover  of  Benson  &  Felthousen 
$173.99,  for  the  costs  of  the  prosecution  of  the 
writ  of  error,  without  awarding  a  venire  de  novo. 

The  cause  here  was  argued  by. 

Messrs.  P.  Gansevoprt  and'M.  T.  Reyn- 
olds, for  the  plaintiffs  in  error. 

Messrs.  A.  L.  Linn  and  A.  C.  Paige,  for 
the  defendant  in  error. 

The  following  opinion  was  delivered  : 

By  the  Chancellor.  If  the  judgment  of 
the  Supreme  Court  was  right  in  substance,  it 
seems  to  be  incorrect  in  point  of  form.  The 
judgment  being  reversed  on  a  bill  of  excep- 
tions taken  at  the  trial,  the  plaintiffs  were  prob- 
ably entitled  to  &  venire  de  now,  to  enable  them, 
if  possible,  to  supply  the  deficiency  in  their 
proofs,  on  a  new  trial.  But  as  this  question 
was  not  raised  before  the  Supreme  Court,  and 
was,  probably,  a  mere  mistake  in  making  up 
the  record  there,  it  forms  no  ground  for  revers- 
ing the  judgment  in  this  court. 

On  a  careful  investigation  of  this  case  upon 
the  merits,  however,  I  have  arrived  at  the  con- 
clusion that  the  judgment  in  the  Court  of  C. 
P.  was  correct,  and  that  it  ought  to  have  been 
affirmed  in  the  Supreme  £!ourt.  The  decision 
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of  the  latter  court  appears  to  proceed  upon  the 

f  round  that  the  abandonment  of  the  premises 
y  Belts  Apr.  16,  1828,  amounted  to  an  aban,- 
donment  by  the  plaintiffs,  and  destroyed  their 
rights  under  the  agreement.  It  is  very  evident, 
however,  that  such  was  not  the  understanding 
18O*]  of  the  parties,  or  the  *effect  of  the  sev- 
eral agreements  for  the  leasing  and  subletting 
of  the  premises.  The  agreement  between  the 
plaintiffs  and  the  defendant  was  for  a  holding 
from  year  to  year,  so  long  as  the  plaintiffs 
thought  proper  to  continue  their  tenancy,  sub- 
ject to  the  right  of  the  landlord  to  terminate 
the  lease,  at  any  time  after  the  expiration  of 
the  first  year,  by  paying  the  $50  laid  out  in 
alterations  and  repairs.  The  provision  in  the 
lease  was  that  the  lessees  might  occupy  the 
premises,  not  for  so  long  a  period,  but  for  so 
many  years  as  they  should  think  proper,  show- 
ing clearly  that  they  were  to  occupy  as  tenants 
from  year  to  year,  subject  to  the  right  of  the 
defendant  to  terminate  the  lease  at  his  own 
will.  Having  continued  tenants  of  the  prem- 
ises for  11-J  months  of  the  last  year,  they  were 
bound  to  pay  rent  for  the  whole  year ;  and 
were,  therefore,  constructively  in  the  posses- 
sion, by  themselves  or  their  sub-tenant,  during 
the  whole  of  that  year,  unless  the  defendant 
has  terminated  the  tenancy  by  an  entry  under 
the  power  reserved  to  him  in  the  lease. 

Although  Belts  had  the  right  to  occupy  the 
premises,  and  was  bound  to  pay  renl,  for  Ihe 
benefil  of  the  plaintiffs,  at  the  same  rate  which 
they  had  agreed  to  give,  yet  it  is  evident  from 
his  testimony  that  he  was  only  sub-tenant  to 
them.  He  refused  to  take  an  assignment  of 
the  lease,  so  as  to  give  him  the  right  to  termi- 
nate the  same  before  the  expiration  of  the  7 
years,  or  to  entitle  himself  to  the  $50,  He  paid 
the  rent  to  the  defendant,  but  he  did  so  as  the 
agent  of  the  plaintiffs,  according  to  the  under- 
standing between  the  parties,  and  for  a  part  of 
the  time  he  actually  took  the  receipts  for  the 
rent  in  the  names  of  the  plaintiffs.  He  was, 
therefore,  a  mere  sub  lessee,  without  power  to 
deprive  the  plaintiffs,  his  immediate  landlords, 
of  any  of  their  rights.  If  the  defendant,  there- 
fore, went  into  possession  of  the  premises  by 
the  consent  or  permission  of  Belts,  and  not 
under  the  authority  reserved  in  Ihe  agreement, 
he  was  substituted  in  the  place  of  Betls  as  Ihe 
sub-tenant  of  the  premises  for  the  remainder 
of  the  term ;  and  his  possession  was  the  pos- 
session of  the  plaintiffs  for  the  residue  of  the 
7  years,  under  the  original  agreement.  See 
Piggott  v.  Mason,  1  Paige,  415.  The  payment 
of  the  rent,  or  Ihe  offer  lo  pay  it,  was  not  a 
condition  precedent  to  the  recovery  of  the  $50. 
181*]  *If  any  rent  was  due,  it  could  only 
avail  the  defendant  by  way  of  offset.  But 
here  was  no  rent  due,  even  if  the  term  con- 
tinued unlil  Ihe  expiration  of  the  year.  It  was 
all  paid  up  to  Apr.  16,  when  the  defendant 
took  possession  ;  and  if  he  took  possession  un- 
der Belts,  as  the  sub-tenant  of  the  plaintiffs, 
he  was  liable  to  the  plaintiffs  as  their  sub-ten- 
ant, for  precisely  the  same  amount  as  they 
would  have  been  liable  to  him  under  the  orig- 
inal lease  ;  and  as  Belts'  agreement  was  lo  pay 
the  rent  to  the  original  landlord,  for  the  benefit 
of  the  plaintiffs,  the  law  in  this  case  would  make 
the  application,  to  prevent  circuity  of  action. 
If  the  defendant  did  not  take  possession  of 


the  premises  by  the  consent  or  permission  of 
Belts,  as  the  sub-tenant  of  the  plaintiffs  for  the 
residue  of  the  term,  he  musl  have  entered, 
either  as  a  trespasser,  or  by  virtue  of  Ihe  power 
reserved  lo  himself  in  Ihe  lease  ;  and  where  a 
parly  has  a  legal  righl  lo  enler  inlo  possession 
of  land  in  one  character,  or  imder  one  lille, 
the  law  will  presume  lhat  he  entered  in  that 
character,  and  under  thai  title,  and  not  in  Ihe 
character  of  a  mere  Irespasser.  Malt.,  Pres. 
Ev.,  26;  2  Co.  Lilt.,  232. 

In  any  view  of  Ihis  case,  therefore,  I  Ihink 
Ihe  plaintiffs  were  entilled,  bolh  legally  and 
equitably,  to  the  $50,  and  lhat  Ihe  only  objec- 
tion lo  Ihe  charge  of  the  Court  of  C.  P.  was 
thai  il  was  more  favorable  lo  Ihe  def endanl 
lhan  it  should  have  been.  I  Ihink  Ihe  facls  of 
the  case  would  have  justified  the  court  in  tell- 
ing Ihe  jury  lhat  they  ought  to  find  a  verdict 
for  Ihe  plainliffs,  if  Ihey  believed  the  repairs 
had  been  made  according  to  the  agreement. 

The  objection  that  the  plaintiffs  did  not  pro- 
duce the  separate  article,  relalive  to  the  re- 
pairs, is  wholly  untenable,  and  I  presume  was 
so  considered  by  Ihe  Supreme  Courl.  There 
is  no  evidence  lhal  any  written  article  was 
ever  made  relative  to  Ihe  repairs,  olher  lhan 
lhat  contained  in  the  agreement  itself.  Il  evi- 
denlly  means  such  alteralions  and  repairs,  to 
the  amount  of  $50,  as  should  thereafter  be 
agreed  upon  between  the  parties,  or  specified 
by  Ihe  landlord  ;  and  I  Ihink  it  may  fairly  be 
inferred  from  Ihe  evidence  lhal  Ihe  alterations 
and  repairs  had  been  fixed  upon  by  a  parol  ar- 
rangement between  the  parties,  *as  the  [*182 
defendanl  admitted  they  had  been  made  by 
the  plaintiffs,  according  to  the  agreement. 

If  the  court  should  concur  with  me  in  opin- 
ion, Ihe  judgmenl  of  Ihe  Supreme  Courl  must 
be  reversed,  and  lhat  of  Ihe  C.  P.  affirmed, 
wilh  Ihe  costs  of  the  surviving  plainliff  in 
error,  bolh  in  Ihis  and  in  the  Supreme  Court. 

On  the  question  being  put — Shall  Ihis  judg- 
ment be  reversed  ? — the  members  voted  as  fol- 
lows: 

In  the  affirmative — The  CHANCELLOR,  and 
Senators  Fuller,  Lynde,  Nattier,  Maynard,  Rex- 
ford,  Sanford,  Sherman,  Warren  and  Westcott 
—10. 

In  the  negative — Senators  Allen,  Armstrong, 
Broiuon,  Conklin,  Deitz,  Gere,  McLean,  Tall- 
madge  and  Throop — 9. 

Whereupon,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  t/ie  judgment  of  the  C. 
P.  affirmed,  and  the  defendant  in  error  directed 
to  pay  the  costs  both  in  the  Supreme  Court  and  in 
this  court. 

Cited  In— 13  N.  Y.,  133.  a;  14  Barb.,  231;  20  Barb., 
41;  4  Sand.,  374;  3  Wood.  &  M.,  96. 
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JACKSON,  ex  detn.  THE  PEOPLE. 

Real  Property — Construction  of  Grant — Place 
of  Beginning   Controls    When  —  Monuments 


NOTE.— Real  property  —  Construction  of  grant  — 
Natural  olyects  control  distances,  &c. 

See,  Doe  v.  Thompson,  6  Cow.,  371,  note.  See,  also, 
Jackson  v.  Wendell,  5  Wend.,  142,  nrtte ;  Mann  v. 
Pearson,  2  Johns.,  37,  note. 

As  to  the  practical  location  of  boundaries,  see  Jack- 
son v.  Dysling,  2  Cai.,  198,  note. 
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Control  Distances,  etc. — Ejectment  by  People — 
What  Evidence  Prima  Facie  Sufficient  to 
Warrant  Recovery. 

Where  a  tract  of  land  in  a  patent  from  the  State 
is  described  as  beginning-  at  the  corner  of  another 
tract,  and  the  termination  of  the  third  course  given 
in  the  grant  is  described  in  another  patent  issued  7 
days  afterwards,  as  a  clump  of  rocks  on  the  shore 
of  a  lake,  if  the  corner  mentioned  as  the  place  of 
beginning  is  sufficiently  ascertained  by  proof,  the 
location  of  the  premises  granted  must  be  made  by 
commencing  at  such  corner,  although  in  doing  so, 
by  pursuing  the  courses  and  distances,  the  clump 
of  rocks  will  not  be  reached,  the  third  course  will 
be  shortened  one  half,  one  whole  course  will  be  lost, 
one  end  of  the  tract  thrown  into  the  form  of  an 
acute  angle,  instead  of  having  a  base  of  50  chains, 
and  the  quantity  of  land  be  reduced  nearly  one 
half. 

When  the  courses,  distances  and  quantity  of  land 
contained  in  a  grant  correspond  with  the  natural  or 
artificial  monuments  or  boundaries  given,  it  is  im- 
material at  what  angle  of  the  premises  a  survey  is 
commenced ;  but  where  a  practical  location  cannot 
be  made  to  correspond  with  all  the  calls  in  the 
grant.  It  is  necessary  to  run  around  the  premises  in 
the  direction  indicated  by  the  description  in  the 
grant,  especially  where  some  of  the  angles  of  the 
lot  are  not  marked  by  natural  or  artificial  monu- 
ments. 

In  the  construction  of  grants,  both  course  and  dis- 
tance must  give  way  to  natural  or  artificial  monu- 
ments or  objects,  and  courses  must  be  varied,  and 
distances  lengthened  and  shortened,  so  as  to  con- 
form to  the  natural  or  ascertained  objects  or  bounds 
called  for  by  the  grant. 

In  an  action  of  ejectment  by  the  people  for  the 
recovery  of  lands,  proof  that  the  premises  claimed 
were  vacant  and  unoccupied,  within  the  period  nec- 
essary to  be  shown  to  establish  an  adverse  posses- 
sion against  the  people,  is  prima  facie  sufficient  to 
entitle  the  plaintiff  to  a  recovery. 

Citations— 1  Payne,  494;  5  Mass.,  355;  15  Johns., 
471 ;  19  Johns.,  449 ;  6  Cow.,  281 :  4  Hen.  &  M..  125 ;  5 
Cow.,  371 ;  4  Wh.,  444 ;  7  Cow.,  723 ;  6  Mass.,  131. 

TERROR  from  the  Supreme  Court.  This  was 
Ju  an  action  of  ejectment  brought  by  the 
Attorney-General  in  the  name  of  the  people,  to 
recover  21  acres  of  land  in  the  County  of  War- 
ren. The  proof  of  title  on  the  part  of  the 
plaintiffs  was  that  30  years  before  the  trial  the 
premises  were  vacant  and  unoccupied  lands ; 
that  2  years  afterwards  one  Ruel  went  into 
possession  of  the  land  under  a  pretended  con- 
tract, and  made  a  clearing,  to  whose  posses- 
sion the  defendant  succeeded.  The  defendant 
claimed  that  the  premises  were  included  either 
in  a  tract  called  Road  patent  No.  2,  or  in  an- 
other tract  called  the  Hoffman  township  ;  the 
first  having  been  granted  by  the  State  May  8, 
1795,  and  the  second  May  15,  1795,  and  the 
right  of  the  parties  turned  upon  the  true  loca- 
tion of  these  patents. 

184*]  *The  Road  patent  is  described  as 
"  beginning  at  the  easternmost  corner  of  town- 
ship No.  24,  of  Totten  and  Crossfield's  pur- 
chase, and  running  thence  along  the  same 
north  31  deg.  15  min.  west  330  chains;  thence 
north  40  deg.  east  105  chains  50  links;  then 
south  50  deg.  east  153  chains  to  Scaroon  Lake; 
then  across  the  same  south  6  deg.  45  min. 
east  240  chains;  thence  south  58  deg.  45  min. 
west  50  chains  to  the  place  of  beginning,  con- 
taining 3,500  acres  exclusive  of  the  waters  of 
the  lake."  The  Hoffman  township  is  thus 
described:  "Beginning  at  a  large  clump  of 
rocks  on  the  west  bank  of  the  Scaroon  Lake, 
at  the  northeast  corner  of  a  tract  of  3, 500  acres 
of  land  granted  to  John  Thurman  (being  the 
tract  designated  as  Road  patent  No.  2);  run- 
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ning  thence  north  50  deg.  west  153  chains; 
thence  south  40  deg.  west  105  chains  and  50 
links  to  the  northeast  bounds  of  township  No. 
24,  in  Totten  and  Crossfield's  purchase;  then^ 
etc."  Two  witnesses  testified  that  they  knew 
the  southeast  corner  of  township  No.  24,  in 
Totten  and  Crossfield's  purchase,  that  it  was 
designated  as  a  stake  and  stones,  was  in  a  large 
swamp  or  marshy  land,  and  to  get  the  east  line 
of  that  patent,  you  must  take  an  offset  as  you 
cannot  run  through  the  swamp.  Commencing 
at  this  point  and  running  the  first  and  second 
courses,  according  to  the  distances  given  in 
the  Road  patent,  the  premises  in  question  are 
excluded  from  that  patent,  but  the  consequence 
of  assuming  the  point  described  by  the  wit- 
nesses as  the  southeast  corner  of  No.  24  of  Tot- 
ten and  Crossfield's  purchase,  and  commencing 
there  the  survey  of  the  patent,  is  that  running 
the  third  course  in  the  Road  patent,  according 
to  the  point  of  compass  given  therein,  the  dis- 
tance to  the  Scaroon  Lake  is  not  more  than 
about  one  half  the  number  of  chains  given  in 
the  patent;  and  running  the  fourth  line  from 
the  termination  of  the  third,  the  first  line  is 
crossed  above  its  place  of  beginning;  the  last 
course  and  distance  which  by  the  patent  gives 
a  base  of  50  chains  is  totally  lost,  and  the 
quantity  of  land  in  the  road  patent  falls  short 
nearly  one  half  of  the  number  of  acres  speci- 
fied in  the  grant.  A  survey  made  upon  these 
principles  by  G.  Webster,  a  state  surveyor, 
was  contended  on  the  part  of  the  people  to 
have  been  correctly  made.  On  the  part  of  the 
defendant  it  was  insisted  that  in  locating  the 
Road  patent,  the  clump  of  rocks  mentioned  in 
the  *patent  called  the  Hoffman  town-  [*185 
ship,  ought  to  be  assumed  as  the  place  of  be- 
ginning, and  that  from  that  point  the  courses 
and  distances  ought  to  be  reversed ;  the  conse- 
quence of  which  would  be,  that  the  first  two 
courses  and  distances  in  the  Road  patent  would 
correspond  with  the  first  two  courses  and  dis- 
tances in  the  Hoffman  township;  every  course 
and  distance  in  the  Road  patent  would  be  sat- 
isfied, and  the  quantity  of  land  included, 
granted  by  the  patent.  According  to  the  loca- 
tion contended  for  by  the  defendant,  the  prem- 
ises in  question  are  embraced  in  the  Road  pat- 
ent, and  the  southwest  corner  of  the  tract  is 
fixed  at  a  point  nearly  a  mile  north  of  the  point 
assumed  by  the  Attorney- General  as  the  east- 
ernmost corner  of  township  No.  24  of  Totten 
and  Crossfield's  purchase.  The  judge  at  the 
circuit  charged  the  jury,  that  if  they  should 
find  that  the  easternmost  corner  of  township 
No.  24  was  a  certain  and  ascertained  boundary, 
and  that  in  the  survey  of  the  Road  patent  com- 
mencing at  that  point,  and  running  the  first  two 
lines  described  in  the  Road  patent,  no  part  of 
the  premises  in  question  would  be  included, 
then  the  clump  of  rocks  mentioned  in  the  de- 
scription of  the  Hoffman  township  would  not 
control  the  location  of  the  Road  patent  so  as  to 
affect  the  premises  in  question,  and  that  the 
plaintiffs  would  be  entitled  to  their  verdict. 
The  jury  found  for  the  plaintiffs.  The  defend- 
ant having  excepted  to  the  charge  of  the  judge, 
moved  the  Supreme  Court  for  a  new  trial, 
which  motion  was  denied,  and  judgment  given 
for  the  plaintiffs.  The  defendant  sued  out  a 
writ  of  error.  See  case  and  opinion  of  Su- 
preme Court,  5  Wend.,  142-148. 
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The  cause  here  was  argued  by, 

Messrs.  J.  L.  Wendell  and  D.  Russell, 

for  the  plaintiff  in  error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  defendants  in  error. 

Points  urged  in  behalf  of  the  plaintiff  in  error. 

1.  If  a  defendant  in  an  ejectment  suit  suc- 
ceeds in  showing  title  out  of  the  lessor  of  the 
plaintiff,  there  can  be  no  recovery  against  him, 
186*]  *as  the  plaintiff  must  succeed  on  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  title  of  his  adversary. 

2.  In  the  location  of  a  grant,  a  permanent 
natural  boundary  controls  courses,  distances, 
and  every  other  description,  unless  other  par- 
ticulars to  which  reference  is  had  are  equally 
certain  to  show  the  intention  of  the  parties. 

3.  A  reference  by  a  party  in  a  solemn  grant 
to  a  permanent  natural  boundary,  as  the  cor- 
ner of  a  tract  of  land  granted  but  seven  days 
before,  is  conclusive  evidence  of  the  intent  of 
such  party  as  to  the  location  of  the  premises 
intended  to  be  conveyed  by  the  former  grant. 

4.  A  large  clump  of  rocks  on  the  shore  of  a 
lake  is  a  much  more  definite  object  than  a 
stake  and  stones  in  an  inaccessible  swamp. 

5.  The  premises  in  question  are  clearly  with- 
in Road  patent  No.  2,  granted  to  John  Thur- 
man  May  8,  1795,  as  is  manifest  from  the  pat- 
ent of  the  Hoffman  Township,  granted  May 
15,  1795,  which  in  the  first  and  second  courses 
and  distances  corresponds  precisely  with  the 
second  and  third  lines  in  the  Road  patent  No. 
2,  and  thus  shows  that  the  clump  of  rocks  is 
the  northeast  corner  of  Road  patent  No.  2. 

6.  When  witnesses  speak  of  a  corner  of  a 
tract  of  land  as  known  by  them,  which  is  only 
designated  as  a  stake  and  stones  in  a  swamp, 
without  showing  they  had  the  means  of  knowl- 
edge by  actual  survey  or  otherwise,  they  must 
be  understood  as  expressing  only  a  vague  be- 
lief or  impression,  and  not  as  testifying  accord- 
ing to  knowledge. 

7.  The  judge  erred  in  instructing  the  jury 
that  from  the  evidence  they  were  warranted  in 
finding  that  the  stake  and  stones  in  the  swamp, 
which  he  assumed  to  be  the  easternmost  corner 
of  township  No.  24,  was  a  certain  and  ascer- 
tained boundary,  when  no  evidence  had  been 
given  showing  it  to  be  certain  and  ascertained; 
and  when  the  grant  of  the  Hoffman  township 
clearly  showed  that  it  could  not  be  where  the 
witnesses  supposed  it  to  be. 

8.  The  place  of  beginning  of  a  tract,    al- 
though clearly  established,  has  no  more  con- 
trol in  the  location  of  the  tract  than  any  other 
designated  point;  on  the  contrary,  if  the  place 
of  beginning  is  an  artificial  ana  f .  an  monu- 
187*]  ment,  and  another  *point  in  the  de- 
scription is  a  natural  monument,  the  latter  anr* 
not  the  former  will  control;  because,  : 

ing  for  the  intent  of  parties,  that  evidence 
which  is  least  liable  to  mistake,  ought  to  have 
the  preponderance. 

9.  A  grant  will  be  so  construed  as  to  give 
effect  to  every  part  of  it;  unless  the  construc- 
tion of  the  defendant  prevails,  the  quantity  of 
acres  in  the  Road  patent  falls  short  nearly  one 
half;  the  third  line  of  the  patent  is  too  short 
by  nearly  one  half;  the  fourth  line  crosses  the 
first  line  above  the  place  of  beginning,  and  one 
whole  course  and  distance  (being  the  south  line 
of  the  patent)  is  lost. 

*M 


Points  urged  in  behalf  of  the  defendants  in 
error: 

1.  The  questions  of  fact  in  relation  to  the  lo- 
cation of  the  Road  patent,  were  properly  sub- 
mitted to  the  jury  by  His  Honor,  the  judge. 

2.  The  jury  by  their  verdict  have  found:    1. 
That  the  place  of  beginning,  the  easternmost 
corner  of  township  No.  24,  mentioned  in  the 
Road  patent,  was  a  certain  and  ascertained 
boundary;  and  2.  That  commencing  at  that 
place,  and  running  the  first  two  lines  described 
in  the  Road  patent,  no  part  of  the  premises  in 
question  are  included;  and  those  questions  are 
not  open  for  discussion  in  this  court. 

3.  The  judge  correctly  instructed  the  jury, 
if  they  found  the  two  questions  submitted  to 
them  in  favor  of  the  plaintiffs,  that  the  "clump 
of  rocks  "  mentioned  in  the  description  of  the 
Hoffman  township,  could  not  control  the  loca- 
tion of  the  Road  patent,  so  as  to  affect  the 
premises  in  question.     No  possible  mode  of 
running  the  third  and  subsequent  lines  men- 
tioned in  the  Road  patent  can  reach  the  prem- 
ises in  question.     1st.  The  "  clump  of  rocks  " 
is  not  mentioned  in  the  description  of  the  Road 
patent,  and  its  mention  in  the  description  of 
the  Hoffman  township,  cannot  control  the  lo- 
cation of  the  patent.     2d.  If  the  "clump  of 
rocks"  is  at  all  to  be  regarded,  it  can  have  no 
greater  influence  than  it  would  have  had,  if  it 
formed  a  part  of  the  description  of  the  Road 
patent;  and  in  that  case  it  could  only  affect  the 
termination  of  the  third  line  described  in  the 
patent,  and  would  not  aid  the  plaintiff  in  error 
in  relation  to  the  premises  in  question. 

*4.  The  place  of  beginning  is  a  ma-  [*188 
terial  boundary,  and  cannot  be  rejected  in  lo- 
cating the  patent.  No  certain  or  well  ascer- 
tained boundary,  whether  natural  or  artificial, 
can  be  rejected  because  it  does  not  agree  with 
the  given  course  or  distance;  but  both  course 
and  distance  yield  to  such  boundary. 

5.  Where,  as  in  this  case,  courses  and  dis- 
tances, or  other  known  boundaries,  are  given 
in  the  deed,  they  will  control  the  location, with- 
out reference  to  the  quantity  of  land  men- 
tioned in  the  grant. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  people  of  this 
St;tte,  upon  the  Declaration  of  Independence, 
succ  eded  to  all  the  rights  of  the  Crown,  and 
they  are  the  owners  of  all  the  lands  within  the 
limits  of  the  State,  except  such  as  have  been 
granted  to  others,  or  where  their  title  has  been 
lost  by  adverse  possession.  Where  lands  have 
never  been  granted  by  them,  they  are  pre- 
sumed to  be  the  owners  until  the  contrary  ap- 
pears; and  in  such  cases,  they  can  give  no  other 
evidence  of  their  title  than  that  produced  on 
this  trial.  The  Attorney-General  proved  that 
the  premises  in  question  were  vacant  and  un- 
occupied 30  years  before  the  trial,  and  that  the 
first  clearing  thereon  was  made  about  24  years 
previous  to  the  commencement  of  the  suit, 
which  had  been  pending  foui  years  at  the  time 
of  the  trial  in  June,  1829.  This  was  presump- 
tive evidence  of  right  in  the  people  of  this 
State  at  the  time  Ruel,  under  whom  the  defend- 
ant claimed,  went  into  possession.  As  that  pos- 
session had  been  held  adversely  to  the  rights 
of  the  people,  16  years  short  of  the  period  then 
limited  for  the  bringing  of  actions  by  them,  it 
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it  became  necessary  for  the  defendant  to  show 
title  out  of  the  State  to  rebut  that  presump- 
tion. 

As  the  patent  for  the  Hoffman  township  does 
not  profess  to  be  bounded  on  Road  patent  No. 
2,  except  at  the  clump  of  rocks,  it  is  evident 
that  the  premises  in  questiondo  not  lie  within 
the  bounds  of  that  township,  which  must  be 
run  according  to  the  courses  mentioned  in  that 
grant,  beginning  at  the  clump  of  rocks,  and 
terminating  the  second  course  at  the  northeast 
bounds  of  township  No.  24.  The  plaintiffs 
189*J  wore,  therefore,  entitled  *to  recover, 
unless  the  defendant  succeeded  in  showing  the 
premises  in  Road  patent  No.  2.  That  tract,  as 
described  in  the  patent  to  Thurmau,  begins  at 
the  easternmost  corner  of  township  No.  24,  of 
Totten  and  Crossfield's  purchase,  and  runs 
thence  along  the  same,  north  31  deg.  and  15 
min.  west,  330  chains;  thence  north  40  deg. 
east,  105  chains  and  50  links;  thence  south,  50 
deg.  east,  153  chains  to  Scroon  Lake;  thence 
across  the  same,  south  6  deg.  and  45  min.  east, 
240  chains;  thence  south  58  deg.  and  45  min. 
west,  50  chains  to  the  place  of  beginning,  con- 
taining 3,500  acres,  exclusive  of  the  waters  of 
the  lake.  It  is  evident  from  the  testimony  in 
this  case  that  the  patent  cannot  be  located  on 
the  land  so  as  to  correspond  with  the  fixed 
boundaries,  the  courses,  distances  and  quanti- 
ty of  land  mentioned  in  the  description;  and 
even  if  we  adopt  the  clump  of  rocks  as  the 
termination  of  the  third  course,  it  will  not  rem- 
edy the  difficulty,  as  that  would  only  control 
the  course  and  distance  of  the  third  line,  change 
the  location  of  the  fourth,  and  the  location,  di- 
rection and  length  of  the  fifth.  Where  the 
courses,  distances;  and  quantity  of  land  con- 
tained in  a  grant  correspond  with  the  natural 
or  artificial  monuments  or  boundaries  referred 
to  in  the  description  of  the  premises,  there  can 
be  no  difficulty  in  making  a  practical  location 
of  the  grant;  and  it  makes  no  difference  at 
what  angle  of  the  premises  the  surveyor  be- 
gins, or  whether  he  runs  backward  or  forward, 
provided  he  reverses  the  points  of  compass 
when  he  runs  around  the  land  in  a  different  di- 
rection from  that  described  in  the  grant.  But 
when  a  practical  location  of  the  premises  can- 
not be  made  to  correspond  with  all  the  calls  in 
the  grant,  certain  legal  rules  must  be  observed 
as  to  rejecting  some  calls  and  retaining  others; 
and  it  also  becomes  necessary  to  run  around  the 
premises  in  the  direction  indicated  by  the  de- 
scription in  the  grant,  especially  where  some 
of  the  angles  of  the  lot  are  not  marked  by  nat- 
ural or  artificial  monuments. 

Where  several  particulars  are  given,  all  of 
which  are  necessary  to  ascertain  the  land  in- 
tended to  be  conveyed,  nothing  but  what  will 
correspond  with  all  those  particulars  will  pass 
by  the  grant.  Thus,  if  land  is  conveyed  by 
metes  and  bounds,  without  any  other  descrip- 
19O*]  tion  to  ascertain  the  premises,  it*must 
be  located  by  those  boundaries,  although  it 
•contains  either  more  or  less  than  the  quantity 
supposed  to  have  been  contained  within  those 
boundaries,  Jackson  v.  Sprague,  1  Payne,  494; 
Powell  v.  Clark,  5  Mass.,  355;  Jackson  v.  Bar- 
ringer,  15  Johns.,  471;  but  if  there  be  certain 
particulars  sufficiently  ascertained  to  locate  the 
grant,  the  addition  of  a  false  or  mistaken  par- 
•ticular  or  boundary  may  be  rejected.  Thus,  in 
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Jackson  v.  Loomis,  19  Johns.,  449,where  the  lot 
was  described  by  a  wrong  number,  yet  being 
also  described  by  fixed  and  known  monu- 
ments, this  court  decided  that  the  number  of 
the  lot  might  be  rejected;  and  in  Jackmon  v. 
Marsh,  6  Cow.,  281,  where  the  lot  was  correct- 
ly described  by  its  number,  but  there  was  a 
mistake  as  to  one  of  its  boundaries,  the  Su- 
preme Court  decided  the  lot  might  be  located 
by  its  number  and  by  the  reference  to  the  map 
on  file,  and  that  the  mistaken  corner  might  be 
rejected.  Where  there  is  nothing  in  the  con- 
veyance to  control  the  call  for  course  and  dis- 
tance, the  land  must  be  run  according  to  the 
course  and  distance  given  in  the  description  of 
the  premises.  But  all  grants  or  conveyances 
are  supposed  to  be  made  with  reference  to  an 
actual  view  of  the  premises  by  the  parties 
thereto,  and  it  is,  therefore,  a  general  rule  in 
the  construction  of  grants  that  both  course  and 
distance  must  give  way  to  natural  or  artificial 
monuments  or  objects;  and  courses  must  be  va- 
ried, and  distances  lengthened  or  shortened,  so 
as  to  conform  to  the  natural  or  ascertained  ob- 
jects or  bounds  called  for  by  the  grant.  Dogan 
v.  Leekriyht,  4  Hen.  &  Munf.,  125;  Doe  v. 
Thompson,  5  Cow.,  371;  M'lver's  Lessee  v. 
Walker,  4  Wh.,  444.  And  any  visible  or  de- 
fined object,  fixed  upon  by  the  terms  of  the 
grant  as  the  boundary  or  locative  call  of  the 
premises,  such  as  a  marked  tree  or  clearing,  the 
corner  of  a  lot  or  the  land  of  another  person 
which  is  certain  and  notorious,  must  be  ad- 
hered to  in  the  location  of  the  grant,  although 
it  does  not  correspond  with  the  course,  dis- 
tance or  quantity,  which  must  all  give  way  to 
such  known  boundaries.  Jackson  v.  Widger,  7 
Cow.,  723;  Pernam  v.  Wead,  6  Mass.,  131. 

The  question  was  fairly  submitted  to  the 
jury  in  this  case  to  determine  whether  "  the 
easternmost  corner  of  township  No.  24,"  de- 
scribed as  the  place  of  beginning  in  the  patent 
to  Thurman,  *was  a  certain  and  ascer-  [*191 
tained  boundary,  and  I  think  they  could  not 
have  found  otherwise  than  they  did,  from  the 
evidence  before  them.  If  this  place  of  begin- 
ning is  rejected,,  there  is  nothing  in  the  de- 
scription which  would  enable  a  surveyor  to 
locate  the  patent.  The  only  legal  mode  of  lo- 
cating this  patent  appears  to  be  that  adopted  by 
Mr.  Webster,  the  State  Surveyor.  The  place 
of  Beginning  being  ascertained,  the  first  line 
must  be  run  from  thence  northwesterly,  along 
the  line  of  the  township,  330  chains;  and  the 
second  line  having  nothing  to  control  the 
course  or  distance,  must  be  run  conformably 
to  both.  This  will  necessarily  exclude  the 
premises  in  question,  whether  the  third  line  is 
run  to  the  clump  of  rocks,  referred  to  in  the 
patent  for  the  Hoffman  township,  or  directly 
to  Scaroon  Lake  in  the  direction  indicated  by 
the  patent  to  Thurman.  The  judge,  therefore, 
was  perfectly  correct  in  telling  the  jury  that 
the  clump  of  rocks  would  not  control  the  loca- 
tion so  as  to  affect  the  premises  in  question,  and 
it  was,  therefore,  not  necessary  for  him  to  de- 
cide the  question  whelher  the  clump  of  rocks 
could  be  considered  as  one  of  the  boundaries 
of  Road  patent  No.  2. 

Although  my  present  impressions  are,  that 
Webster's  survey  was  correct  as  to  all  the  lines 
of  this  patent,  the  question  as  to  the  correct- 
ness of  his  location  of  the  three  last  lines  does 
22  337 
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not  arise  in  this  case.  It  is,  therefore,  un- 
necessary that  we  should  pass  upon  that  ques- 
tion. 

I  have  no  doubt  of  the  correctness  of  the  de- 
cision of  the  Supreme  Court  in  this  case,  and  I 
shall,  therefore,  vote  for  an  affirmance  of  the 
judgment. 

By  Mr.  Senator  Westcott.  The  decision 
of  this  cause  depends  upon  the  construction  to 
be  given  to  the  wording  of  a  patent  granted  to 
John  Thurman,  May  8.  1795,  known  as  road 
patent  No.  2,  in  the  County  of  Warren.  The 
first  object  in  settling  the  location  of  the  patent 
in  question,  is  to  ascertain  with  sufficient  cer- 
tainty the  first  station  in  the  lines  of  the  patent, 
which  is  described  to  be  at  the  easternmost 
corner  of  township  No.  24,  of  Totten  &  Cross- 
field's  purchase.  All  the  testimony  which  goes 
to  settle  the  position  of  the  easterly  corner  of 
township  No.  24,  describes  it  as  a  stake  and 
1 92*]  *stones,  or  a  marked  tree,  in  an  inac7 
cessible  swamp,  designated  on  a  map  produced 
at  the  argument  as  point  D;  no  other  location  is 
proved  or  alleged.  If  this  station  be  adopted  as 
the  beginning  of  the  patent,the  length  of  chain 
of  the  first  course  given  will  not  reach  the  land 
in  dispute,  and  will  exclude  it  from  the  patent; 
of  course  it  remains  as  unsold  lands  belonging 
to  the  State,  and  leaves  Levinus  Wendell  with- 
out title  to  it.  But  the  defendant  objects  to  the 
station  fixed  by  the  evidence,  as  the  starting 
point  in  the  patent,  for  the  following  reasons, 
viz. :  that  it  is  absolutely  impossible  to  locate 
the  patent  according  to  the  courses  and  dis- 
tances given,  if  the  survey  be  commenced  at 
the  point  D.  The  first  line  of  north  31  deg.  15 
min.  west,  330  chains,  presents  no  difficulty. 
The  second  line  also,  of  north  40  deg.  east  105 
chains  50  links,  may  be  found;  but  the  third 
course  on  the  map  from  F.  to  G.  being  south 
50  deg.  east  153 chains  to  Scaroon  Lake,  is  less 
than  76  chains  by  actual  measurement,  falling 
short  about  one  half  the  distance  given  in  the 
patent.  From  this  station  G,  on  the  margin  of 
the  lake,  the  patent  directs  that  the  fourth  line 
be  run  across  the  lake  on  a  course  south  6  deg. 
45  min.  west  two  hundred  and  forty  chains, 
which  last  mentioned  line,  if  continued  far 
enough,  according  to  the  location  contended 
for  in  behalf  of  the  plaintiffs,  would  cross  the 
first  line  before  coming  to,  or  opposite  to  the 
first  station  D;  and  the  last  and  closing  line  in 
the  patent  being  south  58  deg.  45  min.  west 
fifty  chains  to  the  place  of  beginning,  is  wholly 
lost.  The  consequences  resulting  from  these 
difficulties  are,  that  the  map  cannot  be  closed 
according  to  the  description  in  the  patent,  and 
more  than  one  half  of  the  land  mentioned  in  the 
grant  will  be  lost  to  the  patentee. 

The  plaintiff  in  error  insists  that  the  true 
starting  point  intended  in  the  patent,  is  about 
one  mile  north  of  station  D  in  the  easterly  line 
of  township  No.  24,  and  that  by  adopting  that 
position  the  whole  of  the  lines  may  be  run  in 
strict  accordance  with  the  courses  and  dis- 
tances given  in  Road  patentNo.  2,  and  without 
trenching  upon  the  individual  rights  of  any 
claimants.  But  this  starting  point  seems  desig- 
nated by  calculation,  and  not  by  any  positive 
or  direct  testimony.  The  grounds  upon  which 
this  station  is  assumed,  result  from  a  descrip- 
193]  *tion  *given  in  a  patent  bearing  date  7 
days  subsequent  to  the  date  of  road  patent  No. 
838 


2,called  the  Hoffman  patent.  The  starting  point 
given  in  the  Hoffman  patent  is  described  to  be 
a  large  clump  of  rocks,  on  the  west  bank  of  the 
Scaroon  Lake,  at  the  northeast  corner  of  the 
Road  patent  No.  2,  by  which  it  seems  probable 
that  the  starting  station  mentioned  in  the  Hoff- 
man grant,  and  the  station  G,  in  Road  patent 
No.  2,  is  the  same,  and  by  running  from  thence 
northerly  according  to  the  directions  in  the- 
Hoffman  patent,  the  two  patents  will  be  found 
bounded  by  each  other  on  the  easterly  and 
northerly  sides  of  the  Road  patent,  the  two 
grants  agreeing  precisely  in  courses  and  dis- 
tances, without  the  possibility  of  a  gore.  By 
adopting,  then,  the  first  two  lines  in  the  Hoff- 
man grant,  as  the  third  and  second  lines  in  the 
Road  patent,  the  remaining  lines  of  this  patent 
may  be  run  according  to  the  description  con- 
tained in  it;  the  plot  may  be  closed,  and  the- 
complement  cf  land  included.  But  upon  this 
hypothesis,  the  patent  would  not  approach 
nearer  than  about  one  mile  to  the  monument 
proved  to  be  the  easterly  corner  of  township 
No.  24,  in  Totten  &  Crossfield's  purchase,  as 
mentioned  in  the  Road  patent. 

In  deciding  this  case,  it  appears  to  me,  two 
difficulties  are  presented, wholly  irreconcilable. 
If  the  station  D  be  taken  as  the  starting  point, 
the  patent  cannot  be  closed,  nor  more  than  half 
the  quantity  of  land  included;  and  if  that  sta- 
tion be  rejected,  the  proof  must  be  wholly  dis- 
regarded, so  far  as  regards  the  location  of  the- 
corner  of  township  No.  24.  By  abandoning  D 
as  the  starting  point,  justice  may  be  done  to  all 
parties;  by  retaining  it,  injustice  will  be  done 
to  the  patentee.or  greater  violence  must  be  done 
to  the  wording  of  the  grant  in  the  description 
of  its  lines.  Notwithstanding  there  is  some 
discrepancy  in  the  testimony,  I  consider  the- 
corner  of  township  No.  24  established  with  rea- 
sonable certainty;  but,  at  the  same  time,  the 
evidence  contained  in  the  patent  is,  at  least, 
equally  entitled  to  consideration  and  credit; 
and  where  the  two  are  incompatible,  it  may  be 
safer  to  rely  on  a  solemn  record,  than  on  the 
less  certain  testimony  derived  from  recollection, 
or  professional  accuracy. 

*Upon  the  whole,!  am  in  favor  of  the  [*  194 
location  contended  for  by  the  plaintiff  in  error;, 
and,  of  course,  my  opinion  is,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — five  members  expressed 
their  opinions  in  the  affirmative,  and  fourteen 
in  the  negative.  The  members  who  were  in 
favor  of  a  reversal  were  Senators  Fuller.  Kex- 
ford,  Sanford,  Wan-en  and  Westcott. 

Whereupon,  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Affirming  S.  C.,  5  Wend.,  142. 

Distinguished— 14  Wend.,  680. 

Limited-72  N.  Y.,  98. 

Land  grants— Construction  of— Natural  and  arti- 
ficial boundaries  control  courses  and  distances.  Cited 
in-13  Wend  ,  304,  305;  16  Wend.,  311;  6  Hill,  468;  9  N. 
Y.,  a^;  48  N.  Y.,  346,  347;  70  N.  Y.,  164;  10  Hun,  488: 11 
Hun,  503 ;  27  Hun,  166 ;  3  Barb.,  358  ;  8  Barb.,  193, 263; 
21  Barb..  408 ;  44  Barb.,  465 ;  46  Barb.,  524 :  48  Barb., 
227  ;  66  How.  Pr.,  240;  20  Wis.,  432,  436;  54  Wis.,  480;  34 
Cal.,  346. 

Ejectment— Adverse  -possession— When  peojjU  enti- 
tled to  recover  lands.  Cited  In— 17  Wend.,  313;  9  N.. 
Y,,  819;  22  N.  Y.,  48;  8  Barb.,  198,  260:  30  Barb.,  648. 
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WARNER  v.  BEAUDSLEY. 

Promissory  Note — Discharge  of  Indorser —  When 
Indorser  Deemed  Surety— Discharge  of  Surety 
by  Omission  of  Creditor  to  Proceed  against 
Principal —  What  Proof  Necessary— Equity. 
Where  a  suit  was  brought  against  the  indorser  of 
a  note  given  as  collateral  security  for  the  payment 
of  a  sum  of  money,  directed  by  an  order  of  the 
Court  of  Chancery  to  be  paid  by  the  maker  of  the 
note  on  pain  of  attachment,  and  the  indoreer  gave 
notice  to  the  holder  of  the  note  that  he  would  re- 
quire him  to  exhaust  the  remedy  by  attachment 
previous  to  proceeding:  against  him;  it  was  held  that 
such  notice  did  not  discharge  the  surety,  it  appear- 
ing that  the  creditor  had  offered  to  permit  him  to 
proceed  against  the  principal  debtor  upon  the  at- 
tachment, and  that  at  the  time  of  the  giving  of  the 
note  the  maker  was  insolvent. 

If  the  indorser  in  this  case  could  be  considered  as 
a  surety,  as  to  which  quaere,  the  notice  given,  it 
seems,  was  not  sufficiently  explicitto  discharge  him 
from  his  obligation. 

To  discharge  a  surety  on  the  ground  of  the  omis- 
sion of  the  creditor  to  proceed  against  the  principal 
debtor  when  requested  so  to  do,  it  must  appear  that 
the  principal  was  solvent  at  the  time  of  the  request, 
within  the  jurisdiction  of  the  State  in  which  the 
suit  against  the  surety  is  instituted,  and  that  the 
creditor,  without  any  reasonable  excuse,  neglected 
or  refused  to  proceed  until  the  principal  debtor  be- 
came insolvent  and  unable  to  pay. 

Even  a  court  of  equity  will  not  interfere  with  the 
legal  rights  of  the  creditor,  unless  the  proceeding 
ugainst  the  surety  be  unconscientious,  or  deprives 
him  of  some  equitable  benefit.  The  mere  fact  of  the 
creditor  holding  other  securities  against  the  princi- 
pal debtor,  is  no  cause  for  delaying  the  collection 
of  the  debt  against  the  surety,  if  the  creditor  be  will- 
ing to  make  substitution. 

Citations— 13  Johns.,174 ;  2  Johns.Ch.,  554;  17  Johns., 
386  ;  3  N.  H.,  231 :  4  Pick.,  382 ;  4  Har.  &  McH.,  41 ;  3 
Call,  69  :  20  Mart.,  277  ;  3  Wh.,  524 ;  3  Yeates,  157 ;  8 
Serg.  &  R.,  110;  15  Serg.  &  R..  28;  6  Ves.,  734;  10  Ves., 
409 ;  1  Bell,  Law  Die.,  tit.  Discussion,  454 ;  1  Domat., 
B.  3,  tit.  4,  sec.  2,  art.  5;  12  Mart.,  378;  Code  Nap.,  art. 
2081,  2023;  3  Mart.,  478;  Inst.,  211;  Com.  Code,  art.  118, 
187. 

TERROR  from  the  Supreme  Court.  Warner 
-LJ  was  sued  as  the  indorser  of  a  promissory 
note,  of  which  one  Hildreth  was  maker  and 
Elmendorf  the  payee,  which  was  transferred 
after  due  to  the  plaintiff.  In  Nov.  1823,  El- 
195*J  mendorf,  as  the  receiver  *of  an  estate 
in  which  the  wife  of  the  plaintiff  was  inter- 
ested, obtained  an  order  from  the  Court  of 
Chancery  that  Hildreth  should  pay  into  court 
in  20  days  $1,150,  the  surplus  of  certain  real 
estate  sold  by  him  as  a  master  in  chancery,  or 
that  an  attachment  issue  against  him.  In  Jan., 
1824,  Hildreth  gave  to  Elmendorf  his  note,  in- 
dorsed by  the  defendant,  for  $912,  payable  in 
90  days,  as  collateral  security  for  the  payment 
of  so  much  of  the  money  ordered  to  be  paid 
into  court,  and  a  stipulation  was  entered  into 
that  all  further  proceedings  under  the  order 
should  be  stayed  until  the  note  should  become 
due;  this  arrangement,  however,  not  to  inter- 
fere with  the  proceedings  under  the  order  in 
chancery  if  the  note  should  not  be  paid,  nor 
with  any  proceedings  for  the  balance,  either 
before  or  after  the  note  became  due.  The  note 
was  not  paid,  and  due  notice  of  non-payment 
was  given.  Afterwards,  various  interviews 
were  had  on  the  subject  of  the  demand  between 
Elmendorf  and  the  defendant;  the  latter  offered 


NOTE.— Principal  and  surety  —Discharge  of  surety 
—Notice  to  creditor  to  sue  principal— What  in  general 
will  discharge  surety.  See.King  v.Baldwin,17  Johns., 
384,note;  Ludlow  v.Simonds,  2  Cai.Cas.,1  note;  Powell 
v.  Waters,  17  Johns.,  176,  note;  Bruen  v.  Marquand, 
17  Johns..  58,  note ;  Hubbly  v.  Brown.  16  Johns..  70, 
note. 
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to  renew  his  indorsement  in  case  Hildreth  made 
partial  payments  from  time  to  time.but  insisted 
that  unless  he  did  so,  Elmendorf  should  pro- 
ceed with  the  attachment,  telling  Elmendorf 
that  he  would  hold  him  bound  to  exhaust  the 
remedy  by  attachment  before  resorting  to  him, 
and  that  if  he  was  sued  on  the  note,  he  would 
file  a  bill  in  equity  to  compel  resort  to  the  at- 
tachment in  the  first  instance.  In  one  of  those 
interviews  the  defendant  informed  Elmendorf 
that  Hildreth  was  an  officer  in  an  insurance 
company,  and  could  pay  if  pressed  with  the 
attachment.  It  appeared  that  previous  to  the 
commencement  of  this  suit,  Elmendorf  offered 
the  defendant  to  let  him,  he  being  a  counselor 
of  the  Court  of  Chancery,  take  out  the  attach- 
ment and  execute  it  against  Hildreth,  which 
offer  was  declined.  Hildreth  was  insolvent 
when  the  note  was  given,  and  his  circumstances 
up  to  the  time  of  the  trial  of  the  suit  on  the  note 
against  the  defendant  had  been  growing  worse; 
he,  however,  had  many  friends  in  1824,  and  it 
was  proved  that,  had  the  attachment  issued, 
those  friends  would  probably  have  paid  the 
debt.  The  jury,  under  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff  for  the  amount 
claimed.  The  defendant  having  excepted  to 
the  charge  of  the  judge,  moved  the  Supreme 
*Court  on  a  bill  of  exceptions  for  a  new  [*  1 96 
trial ;  but  the  court,  instead  of  granting  a  new 
trial,  gave  judgment  for  the  plaintiff,  and  the 
defendant  sued  «ut  a  writ  of  error.  See  case 
and  the  opinion  of  the  court  delivered  by  Marcy, 
</.,  6  Wend.,  610-615. 

./!/r.H.W.Warner,for  the  plaintiff  in  error, 
insisted  that  the  defendant  below,  the  plaint- 
iff here,  is  to  be  regarded  merely  as  a  surety, 
and  that  as  such  surety  he  was  entitled  to  re- 
quire the  holder  of  the  note  to  exhaust  his  rem- 
edies against  the  principal  debtor  before  call- 
ing on  him  for  payment ;  that  an  indorser  of 
an  accommodation  note  for  the  benefit  of  the 
maker,  taken  by  the  holder  for  an  antecedent 
debt,  is  considered  in  law  merely  as  a  surety, 
and  entitled  to  all  the  rights  and  privileges 
appertaining  to  that  character  ;  and  that  such 
note  is  not  subject  to  the  law  merchant.except 
as  to  notice  of  non-payment,  etc.  In  support 
of  these  positions  he  cited  Hubbly  v.  Brown, 
16  Johns.,  70;  Hayes  v.  Ward,  4  Johns.Ch., 
123  ;  Clason  v.  Morris,  10  Johns. ,  524  ;  Brown 
v.  Mott,  7  Johns.,  361  ;  Bay  v.  Uoddington,  5 
Johns.  Ch.,  54;  S.  C.  20  Johns.,  637,  in  Error; 
Painv.  Packard,  13  Johns.,  174;  King  v. Bald- 
win, 17  Johns.,  386,  in  Error ;  8  Serg.  &  R., 
113  ;  2  Coxe,  74  ;  Ruggles  v.  Holden,  3  Wend., 
217,  opinion  of  Sutherland,  J.;  8  Pick.,  122  ; 
3  Bos.  &.  P.,  366  ;  4  Bing.,  717;  2  Vern.,  608; 
11  Ves.,  22;  2  Br.  C.  C.,  578;  2  Ves.,  Jr.,  540. 
In  relation  to  the  case  of  Trimble  v.  77torn«,16 
Johns.,  152,  cited  in  the  opinion  delivered  in 
this  case  on  the  refusal  of  the  Supreme  Court 
to  grant  a  new  trial,  he  remarked  that  the  ob- 
servation there  made,  "that  an  indorser,though 
in  the  nature  of  a  surety,  is  answerable  upon 
an  independent  contract,"  was  correct  only 
when  applied  to  the  case  of  a  note  transferred 
in  the  fair  course  of  trade  for  a  valuable  con- 
sideration given  or  allowed  on  the  strength  of 
the  paper  itself,  and  not  when  taken  in  pay- 
ment or  as  collateral  security  for  the  payment 
of  an  antecedent  debt ;  and  besides,  that  allu- 
sion to  the  principle  adverted  to  was  wholly  un- 
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necessary  to  the  decision  of  Trimble  v.  TJwrne, 
as  there  was  another  and  conclusive  ground 
upon  which  the  judgment  in  that  case  was 
given. 

197*]  *  Messrs.  C.  F.  Grim  and  Greene 
C.  Bronson,  Atty-Gen.,  for  the  defendant  in 
error,  contended  that  this  was  not  a  case  of  sure- 
tyship, but  an  ordinary  commercial  transac- 
tion, by  which  the  indorser,  according  to  the 
law  merchant,  undertook  to  pay  if  the  maker 
did  not.  The  character  of  suretyship  depends 
upon  the  nature  of  the  contract,  and  not  upon 
the  use  to  which  it  is  applied,  When  the  note 
fell  due  and  remained  unpaid,  both  maker  and 
indorser  might  be  proceeded  against.  Chit., 
Bills,  291  ;  Bay.,  95 ;  3  Wh.,  520;  1  Bos.  &P,, 
665  ;  10  East,  369  ;  3  Price  Exc.,  521.  If  the 
doctrine  could  be  established  that  a  principal 
debtor  is  in  the  first  instance  to  be  proceeded 
against  where  the  holder  of  an  indorsed  note 
knows  that  the  indorsement  was  made  for  the 
accommodation  of  the  drawer,  it  would  have 
a  most  pernicious  influence  upon  the  commerce 
of  the  country;  no  discount  could  be  obtained 
at  a  bank,  for  it  is  notorious  that  in  most  in- 
stances of  notes  presented  for  discount.indorse- 
ments  are  made  for  tha  accommodation  of  the 
drawers.  The  question,  however,  is  settled  in 
Trimble  v.  Tltarne,  16  Johns., 152,  where  it  was 
held  that  the  indorser,  though  in  the  nature  of 
a  surety,  is  answerable  upon  an  independent 
contract,  and  such  is  the  received  and  well  es- 
tablished law  of  the  land.  Admitting  the  doc- 
trine of  Pain  v.  Packard  and  King  v. Baldwin, 
it  has  no  application  to  this  case,  because  here 
the  creditor  was  never  required  to  proceed 
against  the  principal  debtor;  he  had  notice,  it 
is  true,  that  he  would  be  required  to  exhaust 
the  remedy  by  attachment  previous  to  proceed- 
ing against  the  indorser,  but  at  no  time  was  a 
demand  made  of  him  to  sue  out  the  attachment. 
To  discharge  a  surety  in  such  a  case,  his  acts 
and  declarations  must  be  clear  and  explicit.  8 
Serg.  &  R.,  110.  To  give  to  what  was  said  the 
effect  of  a  requirement  to  sue  out  the  process, 
would  operate  as  a  surprise  upon  the  plaintiff. 
Besides,  there  is  no  pretense  that  at  the  time 
of  this  communication  the  principal  debtor  was 
solvent,  and  that  he  subsequently  became  una- 
ble to  pay  ;  on  the  contrary,  it  appears  that 
even  at  the  time  of  the  giving  of  the  note  he 
was  insolvent.  And  again;  a  creditor, to  charge 
a  surety,  is  not  bound  to  issue  an  execution 
against  an  insolvent  debtor.  4  Cow.,  173. 
198*]  Where  *a  surety  is  bound  by  a  contract 
independent  of  that  of  the  principal,  he  can- 
not, either  at  law  or  in  equity, require  the  cred- 
itor to  enforce  his  remedy  upon  the  contract 
of  the  principal  before  resorting  to  the  surety; 
he  can  only  ask,  on  paying  the  debt,  to  be  sub- 
stituted in  the  place  of  the  creditor,  as  to  his 
remedy  against  the  prncipal.  At  all  events, 
the  creditor  is  not  bound  to  proceed  with  any 
collateral  remedy  he  may  have,  if  he  will  per- 
mit the  surety  to  use  it  for  his  'indemnity  ; 
here  the  offer  to  use  the  attachment  was  made 
to  the  indorser,  and  rejected  by  him.  What- 
ever equity,  therefore,  existed  in  the  case  was 
completely  rebutted.  15  8erg.^&  R.,  28  ;  1 
Paige,  185 

By  the  Chancellor.     In  Pain  v.  Packard, 
13  Johns., 174,the  Supreme  Court  decided  that 
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the  surety  was  discharged  where  the  principal 
debtor  was  perfectly  responsible  at  the  time 
the  debt  became  due.and  thecreditor.although 
requested  by  the  surety, refused  to  proceed  and 
collect  his  debt  until  the  principal  became  in- 
solvent. This  decision  was  made  without  ar- 
gument, and  two,  at  least,  of  the  judges  who 
concurred  therein,  afterwards  expressly  dis- 
sented from  it,  and  declared  themselves  satis- 
fied it  was  wrong.  .  It  was  also  overruled  by 
Chancellor  Kent,  in  King  v.  Baldwin,  2  Johns. 
Ch.,  554,  and  although  Ch.  J.  Spencer  after- 
wards succeeded  in  this  court  (17  Johns.,  386), 
in  reversing  the  decree  of  the  Chancellor ',it  was 
in  opposition  to  the  votes  of  all  the  other  jus- 
tices of  the  Supreme  Court  who  took  part  in 
the  decision.  The  decision  was  made  by  the 
casting  vote  of  the  President  against  the  opin- 
ions of  some  of  the  most  distinguished  lawyers 
in  the  State,  who  were  then  members  of  this 
court  as  Senators.  It  also  stands  in  opposition 
to  the  decisions  of  most,  if  not  of  all  of  the  States 
in  the  Union,  where  the  question  has  arisen. 
Davis  v.  Huggins,  3  N.  H.,  231  ;  Frye  v.  Bar- 
ker, 4  Pick.,  382;  Buchannan  v.Bordley,  4  Har. 
&  McH.,  41  ;  Croughton  v.  Duval,  3  Call,  69  ; 
Moore  v.  Broussard,  20  Mart. ,  277 ;  Lenox  v. 
Proul,  3  Wh.,  524.  In  Pa.,  where  they  have 
no  Court  of  Chancery  to  enable  the  surety  to 
proceed  in  his  own  name  to  compel  payment 
by  the  creditor,  it  has,  after  much  hesitation, 
been  decided, that  where  the  *principal  [*199 
is  solvent,  the  surety  will  be  discharged  if  the 
creditor  does  not  proceed  and  collect  the  debt 
on  request,  or  permit  the  surety  to  proceed  in 
his  name.  See  Dehuff  v.  Turbitt's  Ex'rs,8  Yeates 
157  ;  Cope  v.  Smith's  Etfrs,  8  Serg.  &  R.,  110  ; 
Gardner' «  Adm's  v.  Ferree,  15  Id.,  28.  But  as 
the  case  of  King  v.  Baldwin  was  decided  by  the 
court  of  dernier  resort,  it  must,  probably,  be 
considered  as  binding  authority  in  all  cases 
coming  directly  within  that  decision.  I  am 
not,  however,  disposed  to  carry  its  principles 
any  further,  or  to  extend  it  to  cases  in  which 
the  facts  are  materially  different.  To  bring  a 
case  within  that  decision,  it  is  necessary  for 
the  surety  to  show  that  the  principal  was  solv- 
ent at  the  time  he  requested  the  creditor  to 
proceed  and  collect  his  debts,  and  was  with- 
in the  jurisdiction  of  the  State,  and  that  the 
creditor,  without  any  reasonable  excuse,  neg- 
lected or  refused  to  proceed  until  the  principal 
debtor  became  insolvent  and  unable  to  pay. 
Applying  these  tests  to  the  case  under  consid- 
eration, it  is  evident  the  indorser  of  this  note 
was  not  discharged  by  the  mere  neglect  to  pro- 
ceed and  incarcerate  the  insolvent  drawer,  who 
had  not  sufficient  visible  means  to  pay  the  costs 
of  the  proceeding. 

The  plaintiff  in  error  entirely  misapprehends 
the  grounds  upon  which  even  a  court  of  equi- 
ty proceeds  to  compel  the  creditor  to  collect 
his  debt  of  the  principal.  Under  our  law, un- 
less the  contract  is  special  that  the  surety  shall 
only  be  liable  after  it  is  ascertained  by  due 
course  of  law  that  the  debt  cannot  be  collected 
against  the  princioal,  the  creditor  has  a  right 
to  demand  his  money  immediately  from  the 
surety,  as  well  as  from  the  principal  debtor  ; 
and  a  court  of  equity  will  not  interfere  to  de- 
prive him  of  his  legal  rights,  unless  such  pro- 
ceeding would  be  unconscientious,  and  would 
deprive  the  surety  of  some  equitable  benefit  to 
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which  he  is  entitled.  If  the  time  of  payment 
is  past,  and  the  creditor  neglects  to  proceed, 
the  surety  himself  may  institute  a  suit  in  equi- 
ty against  the  principal  debtor  and  the  creditor; 
but  such  suit  is  not  for  tho  purpose  of  delay- 
ing the  latter  ;  it  is  to  compel  the  former  to 
pay  thedebt.and  thus  to  relieve  the  surety  from 
his  responsibility.  So,  if  the  creditor  holds 
any  additional  or  collateral  security  against  the 
property  of  the  principal  debtor,  or  otherwise 
for  the  payment  of  the  debt,  the  surety  who 
2OO*]  pays  is  entitled  *to  be  substituted  in 
the  place  of  the  creditor  in  respect  to  such  se- 
curity ;  and  where  it  is  necessary  that  such  se- 
curities should  be  enforced  in  the  name  of  the 
creditor,  or  that  he  should  do  some  act  to  give 
the  surety  the  benefit  thereof,  a  court  of  equi- 
ty will  compel  him  to  do  such  act,  or  to  per- 
mit the  surety  to  proceed  in  his  name,  on  his 
being  indemnified  for  the  expense  and  costs. 
Thus,  under  the  English  Bankrupt  Law,  as  it 
formerly  stood,  a  surety  or  indorser,  who  paid 
a  debt  after  the  bankruptcy,  was  not  entitled 
to  prove  his  debt  under  the  commission.  In 
such  cases,  to  prevent  injustice,  the  Court  of 
Chancery,  upon  the  surety's  depositing  the 
money  and  indemnifying  the  creditor  against 
the  expense,  has  compelled  such  creditor  to 
prove  the  debt  under  the  commission  for  the 
benefit  of  the  surety.  6  Ves.,  Jr.,  734  ;  10  Id., 
409.  As  a  general  principle,  however,  if  the 
surety.by  paying  the  debt, and  being  substitut- 
ed in  the  place  of  the  creditor, will  be  entitled 
to  all  his  rights,  both  as  against  the  principal 
debtor  and  as  to  any  other  securities  held  by 
the  creditor,  the  latter  cannot  be  delayed  in 
the  collection  of  his  debt,  if  he  is  willing  to 
make  such  substitution.  In  this  case  there  was 
a  distinct  offer  on  the  part  of  the  creditor  to 
permit  the  surety  to  proceed  in  the  name  of 
the  creditor  upon  the  attachment,  to  coerce 
anything  from  the  principal  debtor  which 
might  be  obtained  by  his  incarceration. 

fhave  looked  into  the  principles  of  the  civil 
law  referred  to  by  the  plaintiff  on  the  argu- 
ment, and  I  find  if  those  principles  are  ap- 
plied to  this  case,  they  will  not  place  him  in  a 
better  situation.  In  cases  where,  by  the  civil 
law,  the  creditor  could  be  compelled  in  the 
first  instance  to  discuss  the  property  of  the  prin- 
cipal debtor,  he  was  not  bound  to  proceed 
against  an  insolvent  who  had  no  visible  prop- 
erty within  the  jurisdiction  of  the  courts  of 
the  State  or  country  in  which  the  suit  was  in- 
stituted against  the  surety.  The  party  plead- 
ing discussion  was  bound  to  point  out  to  the 
creditor  property  or  effects  of  the  principal 
debtor,  which  might  be  obtained  and  applied 
to  the  payment  of  his  debt.  He  was  also 
bound  to  furnish  money  to  carry  on  the  litiga- 
tion, or  to  indemnify  the  creditor  for  the  risk 
and  expense  of  the  discussion,  1  Bell  Law  Die. , 
tit.  Discussion,  454;  1  Domat,  B.  3,  tit.  4,  sec. 
20 1*]  2,  art.  5;  Baldwin  v.  *Oordon,  12  Mart., 
378  ;  Code  Napoleon,  art.  2023  ;  and  the  sure- 
ty could  in  no  case  delay  the  creditor  by  a  plea 
of  discussion  where  he  was  bound  in  aolido  as 
a  principal  debtor,  either  by  a  joint  and  sever- 
al obligation,  or  as  the  indorser  of  a  note  or 
bill  of  exchange,  or  where  the  benefit  of  dis- 
cussion was  either  expressly  or  impliedly 
waived.  Thibodeaux  v.  Patin,  13  Mart.,  478  ; 
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Van  Der  Linden,  Inst.,  211  ;  Code  Nap.,  art. 
2021  ;  Commercial  Code,  art.  118,  187.  But  in 
these  cases.al though  the  surety, or  person  stand- 
ing in  the  place  of  a  surety,  was  not  entitled 
to  the  benefit  of  discussion,  he  was  in  other  re- 
spects entitled  to  the  privileges  of  a  surety,  and 
if  he  paid  the  debt,  he  was  subrogated  to  the 
rights  of  the  creditor  as  against  the  principal 
debtor  and  his  property.  He  was,  therefore, 
discharged,  either  wholly  or  pro  tanto,  where 
the  creditor  had  discharged  any  collateral  se- 
curity by  which  the  whole  or  part  of  the  debt 
was  secured.  He  had  the  right,  also,  to  pro- 
ceed against  the  principal  debtor  to  compel  the 
payment  of  the  debt  at  any  time  after  it  be- 
came due,  and  was,  therefore,  absolutely  dis- 
charged by  any  binding  agreement  on  the  part 
of  the  creditor,  which  extended  the  time  of 
payment  without  his  consent,  and  by  which 
the  remedy  of  the  surety  against  the  principal 
was  also  suspended.  There  is,  therefore,  no 
material  difference,  except  as  to  the  forms  of 
proceeding  between  our  law  of  principal  and 
surety  and  the  civil  law,  from  which  all  our 
equitable  principles  on  this  subject  were  orig- 
inally derived. 

None  of  the  principles  which  I  have  referred 
to  are  sufficient  to  discharge  the  legal  or  equi- 
table liability  of  the  plaintiff  in  error.upon  the 
facts  disclosed  on  the  trial ;  and  although  this 
is,  undoubtedly,  a  hard  case  on  the  part  of  the 
surety;  yet  it  was  an  obligation  which  he  vol- 
untarily assumed,  and  he  is  only  in  the  situa- 
tion of  hundreds  of  others  who  have  been  com- 
pelled as  sureties  to  pay  demands  from  which 
they  derived  no  benefit,  and  without  the  slight- 
est prospect  of  indemnity  from  the  principal 
debtor.  I  am  satisfied  the  judgment  of  the  Su- 
preme Court  was  correct,  and  that  it  ought  to 
be  affirmed. 

*ByMr.  Senator  Seward.  Whether  [*2O2 
the  plaintiff  in  error.as  indorser  of  an  accommo- 
dation note,  is  entitled  to  be  regarded  as  a  sure- 
ty, and  if  so  regarded,  whether,  in  accordance 
with  the  principle  laid  down  in  the  case  of  Pain 
v.  Packard,  he  could  discharge  his  liability  by 
giving  notice  to  the  holder  of  the  note  to  pros- 
ecute his  remedy,  are  questions  not,  necessari- 
ly, to  be  decided  in  this  cause,  and  upon  which 
I  wish  to  be  understood  as  not  expressing  an 
opinion  by  my  vote.  If  both  those  principles 
were  assumed,  still  the  notice  proved  in  this 
case  was  not  sufficiently  explicit  to  discharge 
the  plaintiff  in  error,  and  he  ought  moreover 
to  have  accepted  the  proffer  of  the  attachment 
and  availed  himself  of  the  advantages  it  af- 
forded. For  these  reasons  alone  I  am  of  opin- 
ion that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed. 

The  Court  being  unanimously  of  opinion  that 
the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed,  it  was  accordingly  affirmed. 

AfflrminR— 8.  C.,  6  Wend.,  171. 

Distinguished— 25  N.  Y.,  556. 

Negotiable  paper— Liability  of  indorser.  Cited  in 
—21  Wend..  504  ;  5  Barb.,  462 ;  4  How.  Pr.,  182. 

Principal  and  surety—  HTien  surety  discharged. 
Cited  in— 14  Wend..  171 ;  21  Wend.,  50* ;  4  Hill,  856 :  6 
Paijre.  260 ;  10  Paigre,  597 :  1  Sandf .  Ch..  213 ;  67  N.  Y., 
99  (23  Am.  Rep.,  94);  82  N.  Y.,  131 :  86  N.  Y.,  601  ;11 
Hun.  276;  25  Hun.  46,  169;  56  How.  Pr.,  443;  44 
Super..  184;  3  E.  D.  8..  438;  22  Wall.,  593:  18  Minn., 
515;  33  Am.  Dec.,  613  (15  Me.,  249) ;  34  Am.Rep.,  580  (8 
.,  2*7). 
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2O3*]    *KANE  v.  THE  PEOPLE. 

Liability  of  Directors  of  Incorporated  Turnpike 
Road  and  Bridge  Company  under  Charter  Re- 
quiring them  to  keep  Road  in  Repair — Misde- 
meanor— Indictment  of  Individual  Directors — 
Prima  Facie,  all  Liable — Form  of  Indictment 
— Several  Distinct  Offenses  may  be  Joined  in 
Cases  of  Misdemeanor — Effect  of  Change  in 
Corporation — Practice. 

Where,  by  an  Act  of  Incorporation  of  a  turnpike 
road  and  bridge  company,  it  was  made  the  duty  of 
the  president  and  directors  to  keep  the  road  in  re- 
pair, and  the  neglect  to  do  so  was  declared  a  misde- 
meanor in  the  president  and  individual  directors 
for  the  time  being,  it  was  held,  that  an  individual 
director  might  be  indicted  for  such  neglect,  either 
separately  or  jointly  with  his  co-directors,  and 
on  conviction,  might  be  punished  separately,  al- 
though the  Board  of  Directors  consisted  of  seven 
members,  and  the  concurrence  of  a  majority  was 
necessary  to  the  doing  of  a  corporate  act. 

When  the  road  is  out  of  repair,  prime  facie,  all 
the  directors  are  liable ;  those,  however,  who  have 
done  their  duty,  and  were  prevented  from  comply- 
ing with  the  Act  by  the  omission  of  others  to  do 
their  duty,  may  show  the  facts  of  the  case  in  exon- 
eration of  themselves. 

Under  such  an  Act  the  offense  is  set  forth  with 
sufficient  certainty  by  reciting  the  substance  of 
the  statute  imposing  the  duty,  averring  the  Compa- 
ny to  be  in  existence  as  a  body  corporate,  and  that 
they  have  erected  gates  and  exacted  toll  without 
formally  alleging  the  road  to  have  been  made  and 
completed,  that  the  defendant  was  a  director,  that 
he  had  notice  of  the  road  being  out  of  repair,  and 
had  been  guilty  of  a  neglect  of  duty  in  the  prem- 
ises. 

Although  two  statutes  are  set  forth  in  the  indict- 
ment, it  is  not  necessary  to  allege  the  offense  to 
have  been  committed  contra  fnrmam  statutorum, 
where  it  is  wholly  created  by  one  of  the  statutes, 
and  the  second  merely  makes  some  alterations  in 
the  first,  without  affecting  the  offense. 

A  count  in  an  indictment  charging  a  party  with 
neglect  of  duty  as  a  director  of  a  road  and  bridge 
company,  after  the  company  had  been  formed  into 
two  distinct  companies,  viz.:  a  road  and  bridge 
company,  is  bad;  but  if  there  be  also  a  count  charg- 
ing him  as  a  director  of  the  road  company,  and 
there  be  a  general  verdict  of  guilty,  judgment  may 
be  rendered  upon  the  last  count ;  the  law  in  crimi- 
nal cases  varying  from  civil  cases  in  this  particular. 

It  cannot  be  objected  in  error,  that  two  or  more 
offenses  of  the  same  nature,  upon  which  the  same 
or  a  similar  judgment  may  be  given,  are  contained 
in  different  counts  of  the  same  indictment;  nor 
can  such  objection  be  urged  either  on  demurrer  or 
in  arrest. 

In  cases  of  felony, where  two  or  more  distinct  and 
separate  offenses  are  contained  in  the  same  indict- 
ment, it  mav  be  quashed,  or  the  prosecutor  com- 
pelled to  elect  upon  which  charge  ne  will  proceed ; 
out  such  elections  will  not  be  required  to  be  made 
where  several  counts  are  inserted  in  an  indictment 
solely  for  the  purpose  of  meeting  the  evidence  as 
it  may  transpire  on  the  trial,  the  charges  being  sub- 
stantially for  the  same  offense.  In  cases  of  misde- 
meanor, however,  punishable  by  fine  and  imprison- 
ment, the  prosecutor  may  join  several  distinct  of- 
fenses in  the  same  indictment,  and  try  them  at  the 
same  time. 

204*]  *The  fact  that  a  corporation,  incorporated 
as  a  road  and  bridge  company,  was  by  a  subsequent 
Act  of  the  Legislature  permitted  to  form  itself  into 
two  distinct  companies,  one  designated  as  a  turn- 
pike road  company,  and  the  other  as  a  bridge  com- 
pany, was  held  not  to  exonerate  the  officers  of  the 
Road  Company  from  the  penalties  imposed  by  the 
original  Act,  it  being  manifest  that  the  Legislature 
did  not  intend  to  relieve  them  from  their  liabilities. 

Nor  does  an  Act  of  the  Legislature  permitting  a 
turnpike*  road  company  to  abandon  a  part  of  their 
road,  discharge  the  directors  from  a  penalty  in- 
curred in  reference  to  such  part  of  the  road  pre- 
vious to  the  Act  authorizing  the  abandonment. 

Where  a  party  convicted  of  an  offense  is  subject 
to  two  distinct  and  independent  punishments,  it 
cannot  be  alleged  for  error  by  the  defendant  that 
one  only  of  the  punishments  to  which  he  was  lia- 
ble is  adjudged  against  him ;  the  prosecutor  may 
complain  of  such  omission,  but  not  the  party  con- 
victed. 
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A  judgment  that  a  defendant  pay  a  fine  and  an 
award  of  process  for  the  recovery  thereof,  accord- 
ing to  the  course  and  practice  of  the  court,  is  good, 
although  it  be  not  added  that  the  defendant  stand 
committed  until  the  fine  be  paid ;  it  is  enough  if 
there  be  an  award  of  process  to  carry  into  effect  the 
sentence  of  the  court. 

It  seems,  that  where,  on  conviction,  a  fine  is  im- 
posed, either  a  levari  facias  or  capias  ad  satisfacten- 
dum  may  issue  for  its  collection. 

Citations— Laws  of  1800,  ch.  105,  p.  215;  Act,  April 
6, 1806;  W.  Jones.  272  ;  1  Salk.,  358 ;  5  T.  R.,  607  ;  2 
Peake  N.  P.,  228,  «.;  Act,  April  4,  1800 ;  Act,  April 
10, 1805 ;  1  Johns.,  320 ;  5  Wh.,  184 ;  Doug.,  703 ;  1 
Ala.,  150  ;  1  Chit.  Cr.  L.,  205,  231 ;  2  Ld.  Raym.,  887 ;  2 
R.  S.,  728. 

ERROR  from  the  Supreme  Court.  The 
plaintiff  in  error  and  two  others  were  tried 
on  an  indictment,  in  which  they  were  charged 
with  neglect  in  not  keeping  a  turnpike  road  in 
repair,  they  being  directors  of  an  incorporated 
company  to  which  the  road  belonged,  and  the 
Act  of  Incorporation  declaring  every  such  neg- 
lect a  misdemeanor.  Kane  alone  was  con- 
convicted  at  the  Oyer  and  Terminer  in  Oneida, 
and  sentenced  to  pay  a  fine  of  $200.  He  sued 
out  a  writ  of  error  to  the  Supreme  Court,  where 
the  judgment  below  was  affirmed,  see  3  Wend., 
368,  and  now  brought  error  to  this  court. 

The  indictment  stated  in  the  first  count,  that 
by  an  Act  of  the  Legislature,  passed  Apr.  4, 
1800,  a  Company  was  incorporated  by  the 
name  of  "The  President,  Directors  and  Com- 
pany of  the  Mohawk  Turnpike  and  Bridge 
Company,"  for  the  purpose  of  erecting  a  bridge 
across  the  Mohawk  River  opposite  Schenecta- 
dy,  and  making  a  road  from  the  bridge  to 
Utica  ;  that  the  President  and  Directors  pro- 
ceeded to  make  the  road,  and  did  make  the 
same  through  the  Town  of  Deerfield,  in  the 
County  of  Oneida  ;  that  by  the  provisions  of 
the  Act,  the  President  and  Directors  were,  dur- 
ing the  continuance  of  the  Act,  to  keep  the  road 
in  good  repair,  and  every  neglect  to  keep  and 
*preserve  the  same  in  repair  was  to  be  [*2O5 
deemed  a  misdemeanor  in  the  President  and 
individual  Directors  for  the  time  being;  that  in 
pursuance  of  the  Act,  the  President  and  Di- 
rectors caused  gates  to  be  erected  and  tolls  to 
be  collected  of  persons  passing  through  such 
gates;  that  at  the  several  times,  etc.,  D.  B.  was 
President  of  the  Company,  and  J.  C.  Y.  and 
C.  Kane  Directors  of  the  same  ;  that  Jan.  1, 
1827,  a  certain  part  of  the  Turnpike  Road,  to 
wit :  200  rods  in  the  Town  of  Deerfield,  was, 
etc.,  and  from  that  day  until  the  finding  of  the 
inquistion,  to  wit:  June  11,  1827,  was  very 
ruinous,  broken,  miry,  etc. ,  for  want  of  due 
reparation,  etc.,  by  means  whereof  the  good 
peeple,  etc.,  could  not  travel  the  same  without 
danger  to  their  lives,  and  loss  of  property,  to 
the  great  damage  and  common  nuisance,  etc.; 
all  of  which  was  alleged  to  be  against  the 
force  and  effect  of  the  aforesaid  statute,  and 
against  the  peace  of  the  people  of  the  State 
of  N.  Y.,  and  their  dignity.  The  jurors  fur- 
ther presented  that  at  all  times  between  Jan.  1 
and  June  11, 1827,  the  defendants  D.  B.,  J.  C. 
Y.  and  C.  Kane  had  notice  of  the  premises, 
and  that  the  President  and  Directors  of  the 
Company  during  the  time  between  the  days 
last  mentioned  did  neglect  and  refuse  to  keep 
and  maintain  the  road  in  repair,  and  still  neg- 
lected to  keep  the  same  in  repair  as  they  were 
and  still  are  required  to  do,  to  wit:  at,  etc., 
against  the  statute  aforesaid,  and  against  the 
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peace  of  the  people  and  their  dignity.  The 
-second  count,  after  setting  forth  the  original 
Act  of  Incorporation,  the  erection  of  gates,  and 
the  taking  of  tolls  as  specified  in  the  first  count, 
proceeded  to  allege,  that  by  an  Act  of  the  Leg- 
islature, entitled,  etc.,  passed  Apr.  10,  1805, 
the  President  and  Directors  of  the  Company 
were  authorized,  with  the  assent  of  a  majority 
of  the  stockholders,  to  divide  the  stock  of  the 
Company  into  two  parts,  so  that  one  part  of 
the  stock  should  remain  with  and  belong  to 
the  stockholders  of  the  said  Company,  there- 
-after  to  be  denominated  "The  Mohawk  Turn- 
pike Company,"  and  the  other  part  to  belong 
to  the  stockholders  of  the  said  Company  who 
should  be  formed  into  a  new  Company,  to  be 
denominated  "The  Mohawk  Bridge  Company;" 
that  Apr.  10,  1805,  such  division  of  stock  was 
made,  whereby  the  stockholders  of  "The  Mo- 
hawk Turnpike  Company"  became  and  were, 
and  at,  etc.,  continued  to  be  a  body  politic  and 
2O6*]*corporate, denominated  "The  Mohawk 
Turnpike  Company,"  and  the  President  and 
individual  Directors  of  the  said  last  mentioned 
Company,  by  force  of  the  Act  of  1805,  and  by 
the  division  aforesaid,  became  liable  to  do  and 
perform  the  same  acts  and  duties,  and  became 
subject  to  the  same  pains,  penalties  and  lia- 
bilities as  the  President  and  individual  Direct- 
ors of  "The  Mohawk  Turnpike  and  Bridge 
Company"  were  liable  and  subject  to,  by  virt- 
ue of  the  original  Act  of  Incorporation  ;  that 
from  and  after  the  division  of  the  stock  afore- 
said, continually  until  the  filing  of  the  in- 
quisition, Mohawk  Turnpike  Co.  have  kept  up 
and  maintained  the  gates  so  erected  as  afore- 
said, and  have  during  all  the  time  aforesaid 
collected  tolls,  etc.;  that  at  the  several  times, 
etc.,  D.  B.  was  President,  and  J.  C.  Y.  and  C. 
Kane  were  Directors  of  the  last  mentioned 
Co.,  whose  duty  it  was,  and  is,  to  keep  the 
read  in  good  order  and  repair.  The  count  then 
charged  the  road  to  be  out  of  repair  Jan.  1, 
1817,  until,  etc.,  alleged  notice  to  the  defend- 
-ants,  and  averred  that  the  President  and  Di- 
.rectors  of  the  last  mentioned  Co.  neglected 
to  keep  the  same  in  repair,  as  set  forth  in  the 
first  count,  concluding  against  the  statute 
aforesaid.  By  the  5th  section  of  the  original 
Act  of  Incorporation,  the  President  and  Di- 
rectors are  required,  during  the  continuance 
of  the  Act,  to  maintain  and  keep  the  road  in 
good  repair;  "and  every  neglect  to  keep  and 
preserve  the  same  road  in  such  repair,  shall  be 
taken,  judged  and  deemed  a  misdemeanor  in 
the  President  and  individual  Directors  for  the 
time  being  of  the  said  Company."  The  num- 
ber of  Directors  was  fixed  at  13,  of  whom  7 
were  declared  a  quorum,  and  by  an  Act  passed 
in  1806,  the  number  of  Directors  of  the  Turn- 
pike Co.  was  reduced  to  7.  On  the  trial  of  the 
indictment  Kane  alone  was  convicted,  the  oth- 
er two  defendants  being  acquitted,  and  the 
•Oyer  and  Terminer  gave  judgment  "  that  the 
said  C.  Kane,  for  the  misdemeanors  and  of- 
fenses in  said  indictment  specified,  pay  to  the 
said  people  of  the  State  of  N.  Y.  a  fine  to  the 
amount  of  two  hundred  dollars,  and  that  proc- 
-ess  for  the  recovery  thereof  be,  and  the  same 
is  hereby  awarded,  according  to  the  course  and 
practice  of  this  court."  In  March,  1829,  after 
the  rendition  of  the  judgment  in  the  Oyer  and 
Terminer,  the  Legislature  permitted  the  Co. 
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to  abandon  that  part  of  their  *road,  for  [*2O7 
a  neglect  in  keeping  which  in  repair,  the  con- 
viction was  had. 

The  case  here  was  argued  by, 

Mr.  A.  C.  Page,  for  the  plaintiff  in  error. 

Mr.  H.  Demo,  District  Attorney,  for  the 
people. 

The  following  points  were  raised  on  the  part 
of  the  plaintiff  in  error: 

1.  The    indictment    is  bad,    it    not    being 
against  all  the  Directors,  or  at  least  against  a 
majority  of  them. 

2.  The  conviction  of  Kane  alone  was  erro- 
neous. The  acquittal  of  the  two  other  defend- 
ants necessarily  extended  to  him. 

3.  If  the  Directors  of  the  Mohawk  Turnpike 
Co.  are  severally  liable  to  an  indictment,  then 
the  word  "severally"  should  have  been  insert- 
ed in  the  indictment,  in  order  to  make  the  of- 
fense several  as  to  each. 

4.  There  is  a  misjoinder  of  offenses  in  the  in- 
dictment; there  being  two  counts  against  the 
defendants  below,  as  directors  of  different  com- 
panies. 

5.  The  judgment  is  erroneous,  it  being  lim- 
ited to  the  infliction  of  a  fine;    it  should  also 
have  directed  the  road  to  be  put  in  repair. 

6.  The  indictment  should   have  concluded 
against  the  forms  of  the  statute,  in  the  plural 
number. 

7.  The  indictment  being  upon  a  private  stat- 
ute, should  have  stated  specially  all  the  cir- 
cumstances constituting  the  offense,  and  the 
precise  and  technical  language  of  the  Act  should 
have  been  adopted. 

8.  There  is  no  allegation  in  the  indictment 
that  the  road  was  ever  made  or  completed. 

9.  It  is  not  alleged  in  the  indictment  that  the 
defendants  below  neglected  to  keep  the  road 
in  repair. 

10.  The  penalties  prescribed  in  the  original 
Act  incorporating  the  Mohawk  Turnpike  and 
Bridge  Co.,  are  not  binding  upon  the  Mohawk 
Turnpike  Co. 

*11.  The  judgment  must  be  re-  [*2O8 
versed,  inasmuch  as  the  Legislature,  by  an 
Act  passed  in  1829,  have  permitted  the  Mo- 
hawk Turnpike  Co.  to  abandon  the  part  of 
their  road  for  the  non-repair  of  which  the  in- 
dictment was  found. 

12.  The  judgment  is  erroneous,  being  upon 
both  the  counts  in  the  indictment. 

13.  The  judgment  should  have  been  that  the 
defendant  be  committed  to  jail. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  plaintiff  in  er- 
ror was  indicted  as  one  of  Directors  of  the  Mo- 
hawk Turnpike  Co.  for  neglecting  to  keep  the 
road  of  the  Co.  in  repair.  By  the  Act  of  In- 
corporation, the  President  and  Directors  of 
the  Co.  are  required  to  maintain  and  keep  the 
road  in  good  repair,  and  every  neglect  to  do  so 
is  declared  to  be  a  misdemeanor  in  the  Presi- 
dent and  individual  Directors  of  the  Co.  for 
the  time  being.  Laws  of  1800,  ch.  105,  p.  215. 
It  does  not  appear  what  evidence  was  intro- 
duced upon  the  trial,  but  we  must  presume 
that  the  public  prosecutor  proved  everything 
necessary  to  show  the  defendant  guilty  of  the 
charge  contained  in  the  indictment.  The  Act 
of  Apr.  6,  1806,  reduced  the  number  of  Di- 
rectors to  7,  4  of  whom  were  necessary  to  do  a 
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corporate  act ;  but  it  does  not  necessarily  fol- 
low that  four  must  have  been  guilty  of  a  neg- 
lect of  duty  in  making  the  repairs.  The  re- 
fusal of  one  to  concur  in  a  resolution  directing 
the  repairs,  or  in  making  the  necessary  appro- 
priation for  that  purpose,  may  have  been  the 
cause  of  the  road  continuing  so  long  out  of  re- 
pair, although  all  the  other  Directors  then  in 
office  were  entirely  innocent.  Sickness  or  nec- 
essary absence  might  have  prevented  a  part 
of  the  Directors  from  acting.  It  is  no  excuse 
to  one  who  has  been  guilty  of  a  public  offense 
that  others  are  equally  guilty.  This  is  not  like 
the  cases  of  conspiracy  and  riot  alluded  to  on 
the  argument,  where  the  concurrence  of  a  cer- 
tain number  is  necessary  to  constitute  the  of- 
fense. If  only  three  are  charged  in  the  indict- 
ment as  having  been  engaged  in  a  riot,  and  one 
or  more  is  acquitted,  none  are  guilty  of  that 
particular  offense,  because  it  appears  that  the 
2O9*]*act,  which  was  done  by  a  less  number, 
could  not  in  law  have  been  a  riot ;  but  if  the 
concurrence  of  four  officers  is  necessary  to  dis- 
charge a  public  duty,  three  of  them  may  be 
acquitted  on  the  ground  that  they  endeavored 
to  discharge  their  duty,  but  could  not  obtain 
the  assent  of  the  requisite  number,  in  conse- 
quence of  the  neglect  of  the  fourth  to  dis- 
charge his  duty.  In  such  cases,  the  neglect  of 
each,  who  refuses  to  do  what  has  been  legally 
imposed  upon  him  to  join  in  doing,  is  an  of- 
fense for  which  he  may  be  individually  indict- 
ed and  punished. 

The  proceeding  by  indictment  at  common 
law  against  a  parish,  or  the  inhabitants  of  a 
particular  .district,  who  were  in  their  collective 
capacity  bound  to  repair  the  highway,  does 
not  appear  to  be  analogous  to  this  case.  The 
allegation  in  the  indictment  in  those  cases  was, 
that  the  particular  district  was  bound  to  repair 
but  the  allegation  was  negatived  if  it  turned 
out  in  evidence  that  a  larger  or  different  dis- 
trict was  chargeable.  Upon  a  conviction  also 
at  common  law,  the  defendants  were  not  only 
fined  for  their  past  neglect,  but  the  court  pro- 
ceeded by  attachment  or  distress  to  compel 
them  to  make  the  repairs.  The  expense  was 
to  be  borne  by  the  whole  district,  which  was 
chargeable  in  the  nature  of  a  tax;  it  was,  there- 
fore, necessary  and  proper  that  the  indictment 
and  judgment  should  be  against  every  part  of 
the  district,  whose  inhabitants  were  to  be  taxed 
for  those  repairs.  It  is  said  that  the  rule  was 
the  same  when  several  persons  were  chargeable 
by  reason  of  tenure.  I  have  not  been  able  to 
find  any  adjudged  case  supporting  such  doc- 
trine, but  there  are  cases  which  show  that 
where  the  owner  of  a  manor  or  other  estate  is 
bound  to  repair  by  reason  of  tenure,  if  he  dis- 
poses of  the  estate  to  divers  individuals  in  par- 
cels, any  one  or  more  of  the  new  owners  may 
be  indicted  and  convicted,  and  may  even  be 
compelled  to  make  the  whole  repairs,  without 
prejudice,  however,  to  the  right  to  claim  con- 
tribution against  the  others  who  are  chargea- 
ble. Case  of  London  Bridge,  W.  Jones,  278  ; 
Oueen  v.  Dvehess  ofBuccleugh,  1  Salk.,858.  In 
the  case  before  us,  the  statute  has  declared 
that  a  neglect  of  duty  by  those  who  were 
chargeable  with  the  repairs  for  the  time  being, 
should  be  deemed  a  misdemeanor  in  them  in- 
21O*]  dividually  *Tbey  are,  therefore,  in- 
dividually liable  to  be  indicted  and  punished 
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for  their  neglect;  but  this  penal  statute  can 
never  be  construed  to  subject  them  individual- 
ly to  the  expense  of  repairing  the  road,  when 
perhaps  they  may  be  no  longer  in  office.  Where 
several  are  guilty  of  a  violation  or  neglect  of 
official  duty,  although  it  be  a  case  in  which 
several  did  or  ought  to  have  joined  in  the  act, 
they  may  be  indicted  and  convicted,  either 
jointly  or  separately ;  but  the  punishment  in 
every  such  case  must  be  inflicted  upon  each 
severally.  Thus,  in  King  v.  Holland,  5  T.  R., 
607,  where  the  defendant  was  proceeded  against 
by  information,  for  a  neglect  of  official  duty 
as  one  of  the  counselors  of  the  Presidency  of 
Madras,  it  appeared  that  a  majority  of  the 
Board  were  necessary  to  do  an  official  act,  and 
the  very  objection  now  urged  was  taken,  but 
the  Court  of  K.  B.  would  not  even  listen  to  an 
argument  of  the  question.  They  held  that  each 
individual  member  of  the  Board  who  did  not 
do  what  in  him  lay  to  discharge  his  public 
duty,  contracted  by  his  negligence  individual 
guilt,  and  might  be  proceeded  against  sepa- 
rately. Here,  it  was  the  duty  of  the  President 
and  Directors,  for  the  time  being,  to  know  the 
state  of  their  road,  and  it  was  the  duty  of  each 
to  do  all  that  in  him  lay  to  keep  it  in  repair. 
Prima facie,  every  Director  was  guilty  of  a  neg- 
lect of  duty  in  not  joining  with  his  associates 
in  making  the  necessary  provision  for  the  re- 
pair of  the  turnpike,  and  if  any  one  has  done 
his  duty,  but  has  been  unable  to  effect,  the  ob- 
ject through  the  neglect  or  misconduct  of 
others,  he  must  show  that  fact  on  his  trial. 

If  it  was  not  necessary  to  join  a  majority  of 
Directors  in  the  indictment  in  the  first  instance, 
it  necessarily  follows  that  the  acquittal  of  two, 
out  of  the  three  who  were  indicted,  is  no  de- 
fense to  the  third.  The  two  who  were  acquit- 
ted may  not  have  been  Directors,  or  they  may 
have  proved  that  they  did  their  duty,  but  could 
not  induce  the  plaintiff  in  error  and  others  to 
concur  with  them  in  providing  for  the  neces- 
sary repairs. 

The  third  objection  is  wholly  untenable,  es- 
pecially after  the  acquittal  of  the  other  two  • 
defendants  ;  and  I  believe  it  was  abandoned  on 
the  argument. 

The  fourth  objection  is  for  a  misjoinder  of 
counts  in  the  indictment.  If  there  ever  was 
anything  in  this  objection,  it  *should  [*2 1  1 
have  been  addressed  to  the  discretion  of  the 
court  below  before  conviction.  In  cases  of  fel- 
ony, where  two  or  more  distinct  and  separate 
offenses  are  contained  in  the  same  indictment, 
the  court,  in  its  discretion,  may  quash  the  in- 
dictment, or  compel  the  prosecutor  to  elect 
upon  which  charge  he  will  proceed  ;  but  in 
point  of  law,  it  is  no  objection  that  two  or  more 
offenses  of  the  same  nature,  and  upon  which 
the  same  or  a  similar  judgment  may  be  given, 
are  contained  in  different  counts  of  the  same 
indictment.  It,  therefore,  forms  no  ground  of 
a  motion  in  arrest  of  judgment ;  neither  can  it 
be  objected  by  way  of  demurrer,  or  on  a  writ 
of  error.  Rex  v.  Young,  2  Peake  N.  P.,  228, 
n.  It  is  every  day's  practice  to  charge  a  felony 
in  different  ways  in  several  counts,  for  the  pur- 
pose of  meeting  the  evidence  as  it  may  come 
out  upon  the  trial ;  each  of  the  counts  on  Ihe 
face  of  the  indictment  purports  to  be  for  a  dis- 
tinct and  separate  offense,  and  the  jury  very 
frequently  find  a  general  verdict  on  all  the 
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counts,  although  only  one  offense  is  proved  ; 
but  no  one  ever  supposed  that  formed  a  ground 
for  arresting  the  judgment.  If  the  different 
counts  are  inserted  in  good  faith,  for  the  pur- 
pose of  meeting  a  single  charge,  the  court  will 
not  even  compel  the  prosecutor  to  elect ;  and 
in  the  case  of  mere  misdemeanors,  which  are 
only  punishable  by  fine  or  imprisonment,  the 
prosecutor  is  permitted  to  join  and  try  several 
distinct  offenses  in  the  same  indictment. 

The  objection  that  the  defendant  was  fined 
only,  and  that  he  was  not  also  compelled  to  re- 
pair the  road,  is  one  which  cannot  be  urged  by 
the  plaintiff  in  error,  even  if  a  judgment  tore- 
pair  could  have  been  given  on  this  conviction. 
The  defendant  may,  on  a  writ  of  error,  object 
that  the  punishment  inflicted  upon  him  is  too 
great  in  its  extent,  or  that  it  is  different  inform 
from  what  the  law  has  prescribed  ;  but  where 
a  party  is  subject  to  two  distinct  and  inde- 
pendent punishments  for  the  same  offense,  if 
one  of  them  is  inflicted  upon  him  by  the  sen- 
tence of  the  court,  he  cannot  object  that  the 
court  has  not  gone  further  and  inflicted  the 
other  penalty  also.  The  authorities  cited  to 
this  point  on  the  argument  were  all  cases  in 
which  the  prosecutor  objected  that  the  judg- 
ment had  not  gone  far  enough  ;  and  if  this 
judgment  is  reversed  on  that  ground,  we  must 
still  go  on  and  sentence  the  plaintiff  in  error 
212*]  to  repair  *the  road,  in  addition  to  the 
fine  already  inflicted.  But,  for  the  reasons 
which  I  have  before  stated  in  disposing  of  the 
complainant's  first  point,  I  am  satisfied  the 
court  could  not  legally  have  compelled  the  de- 
fendant to  put  the  road  in  repair.  There  is  no 
evidence  on  the  record  that  the  defendant  was 
one  of  the  Directors  at  the  time  of  the  trial,  as 
by  the  charter  they  are  chosen  annually.  The 
Directors,  for  the  time  being,  are  charged  with 
the  repair  of  the  road,  and  those  only  ;  and  if 
they  pay  for  those  repairs  out  of  their  private 
resources,  they  then  have  the  power  of  remu- 
nerating themselves  out  of  the  corporate  funds. 

The  sixth  objection  is,  that  the  indictment 
should  have  concluded  contra  formam  statuto- 
rum,  in  the  plural.  Such  a  conclusion  is  some- 
times necessary  where  one  statute  is  in  relation 
to  another,  as  where  one  creates  the  offense 
and  another  fixes  the  penalty  ;  but  where  the 
statute  creating  the  offense  is  only  amended  or 
regulated,  or  altered  in  parts  thereof  which  do 
not  relate  to  the  offense  or  to  the  punishment 
thereof,  a  conclusion  in  the  singular  is  proper. 
Here  the  original  Act  alone  relates  to  the  of- 
fense, and  the  common  law  prescribes  the  pun- 
ishment of  a  simple  misdemeanor.  The  Act 
of  1805  merely  changes  the  name  of  the  Cor- 
poration, and  makes  no  alteration,  either  ex- 
press or  implied,  as  to  this  offense.  The  con- 
clusion against  the  form  of  the  statute  in  the 
singular  was,  therefore,  correct. 

The  seventh  and  eighth  objections  are  equal- 
ly untenable.  The  indictment  recites  the  sub- 
stance of  the  statute,  which  shows  it  was  the 
duty  of  the  Directors  to  keep  the  road  in  re- 
pair. It  charges  that  they  had  notice  it  was 
out  of  order,  were  requested  to  repair  it,  and 
that  they  neglected  to  do  so.  This  appears  to 
be  a  sufficient  averment  that  they  all  neglected 
to  do  their  duty; and  the  jury  have  found  that 
allegation  true,  so  far  as  related  to  the  plaint- 
iff in  error. 
WEND.  8. 


But  it  is  said  that  the  penalties  imposed  upon 
the  President  and  Directors  of  the  Mohawk 
Turnpike  and  Bridge  Co.  by  the  original  Act 
of  Incorporation,  are  not  binding  upon  the  of- 
ficers of  the  Mohawk  Turnpike  Co.  By  a  ref- 
erence to  the  Act  of  1805,  however,  it  is  evi- 
dent, that  the  Legislature  intended  to  continue 
the  old  Co.  so  far  as  related  to  the  *road  [*2 1 3 
with  all  the  powers  and  privileges  granted, and 
subject  to  all  the  penalties  and  restrictions  im- 
posed by  the  Act  of  Incorporation.  The  name 
only  of  the  Co.  is  changed,  and  it  is  relieved 
from  the  charge  of  building  and  keeping  the 
bridge  in  repair  for  the  future.  The  Bridge 
Co.  is  a  new  Corporation,  and  we  must  look 
to  the  last  Act  for  the  powers,  privileges  and 
restrictions  which  properly  belong  to  that  Co.  -r 
but  even  as  to  that,  it  will  be  seen  that  the  Leg- 
islature did  not  intend  to  repeal  the  provision 
which  subjected  the  President  and  Directors 
to  individual  liability  for  neglect  to  repair,  as 
all  the  limitations,  restrictions  and  penalties 
imposed  by  the  original  Act  of  Incorporation 
are  expressly  extended  to  the  new  Corporation, 
so  far  as  respects  their  bridge.  I  am.  there- 
fore, satisfied  that  it  would  be  doing  violence 
to  the  intention  of  the  Legislature  to  construe 
this  last  Act  as  a  repeal  of  any  of  the  restric- 
tions or  penalties  imposed  by  the  Act  of  Apr. 
1800,  upon  the  Co.  in  respect  to  the  road. 

The  Act  of  Mar.,  1829,  authorizing  the  Turn- 
pike Co.  to  abandon  that  part  of  the  road  which, 
is  embraced  in  this  indictment,  cannot  invali- 
date or  authorize  the  reversal  of  a  judgment 
which  was  rendered  the  previous  year;  and  if 
I  am  correct  in  supposing  that  this  proceeding 
is  merely  to  punish  the  Directors  for  a  previ- 
ous neglect  of  their  official  duty, the  Act  of  18291 
would  not  have  prevented  a  subsequent  prose- 
cution for  the  offense  charged  in  this  indict- 
ment, which  was  committed  in  1827. 

The  objection  that  the  judgment  is  errone- 
ous, because  it  is  against  Kane  upon  both 
counts  of  the  indictment,  might  have  been  sus- 
tained, if  a  distinct  punishment  had  been  in- 
flicted for  the  offense  charged  in  each;  but 
even  in  that  case,  the  judgment  could  be  re- 
versed only  as  to  the  first  count.  That  count 
is  undoubtedly  defective, because  it  appears  by 
the  finding  of  the  jury,  and  by  the  Statutes  of 
Apr.,  1805,  and  of  Apr.,  1807,  that  no  such 
company  as  that  described  in  the  first  count  was 
in  existence  in  1827.  It  is,  however,  well  set- 
tled that  in  criminal  cases  where  there  is  a  gen- 
eral verdict  and  judgment  on  an  indictment 
containing  several  counts,  it  is  no  objection  to 
the  validity  of  the  judgment  that  one  or  more 
of  the  counts  is  defective,  provided  there  is  any- 
*count  in  the  indictment  on  which  such  [*2  li 
judgment  could  have  been  legally  rendered. 
People  v.  Ourling,  1  Johns.,  320;  U.  8.  v.  Fur- 
long, 5  Wh.,  184.  In  such  cases  it  is  presumed 
that  the  court,  in  fixing  the  amount  of  the  fine, 
or  in  awarding  punishment,  were  governed 
only  by  those  facts,  which  were  well  charged 
in  the  indictment,  for  .which  only  the  punish- 
ment could  be  legally  inflicted;  and  Ld.  Mans- 
field regretted  that  this  principle  had  not  been 
extended  to  civil  suits  also,  where  general  dam- 
ages are  awarded  by  the  verdict  of  the  jury. 
Doug.,  703. 

It  is  said  that  the  indictment  does  not  aver 
that  it  was  the  duty  of  the  President  and  all  of 
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the  Directors  to  keep  the  road  in  repair.  In 
an  indictment  at  common  law  against  a  parish, 
which,  prima  fade,  was  bound  to  repair,  the 
indictment  merely  stated  that  the  road  was  ru- 
inous, and  that  such  parish  ought  to  repair. 
But  where  it  was  attempted  to  charge  only  a 
particular  part  of  a  parish  on  an  individual, 
which  was  against  common  right,  it  was  nec- 
essary to  show  by  the  indictment  how  the  de- 
fendants were  liable  to  repair.  In  this  case  the 
indictment  recites  the  statute  which  makes  it 
the  duty  of  the  President  and  all  the  Directors, 
for  the  time  being,  to  keep  the  road  in  repair, 
•and  it  then  charges  that  the  defendant  was  one 
of  the  Directors  of  the  Co.  Certainly  no  fur- 
ther averment  could  be  necessary  to  show 
whose  duty  it  was  to  repair  the  road,  and  how 
the  defendant  was  liable  under  the  statute. 

There  is  no  allegation  in  the  indictment  that 
Kane,  Boyd  and  Yates  were  the  only  Directors 
of  the  Co. ;  and  there  is  nothing  from  which  it 
can  be  inferred  that  there  was  not  a  legal  Board 
competent  to  transact  the  corporate  business 
of  the  Co.  It  was  not  necessary  to  insert  a  for- 
mal averment  in  the  indictment  that  the  road 
was  made  and  completed.  The  charter  was  to 
be  void  if  the  road  was  not  completed  within 
8  years;  but  the  Co.  had  a  right  to  erect  gates 
and  to  exact  toll  when  a  part  only  was  com- 
pleted. It  is  averred  in  the  indictment  that 
the  Co.  still  continue  to  be  a  body  corporate, 
and  that  they  had  erected  gates  and  exacted 
toll  upon  the  road.  The  legal  inference,  there- 
fore, is,  that  all  the  requirements  of  the  stat- 
2 15*]ute  had  been  complied  *with  to  author- 
ize the  erection  of  gates,  and  to  continue  the 
existence  of  the  Co.  down  to  the  time  of  the 
finding  of  the  indictment. 

The  last  objection  is,  the  judgment  is  erro- 
neous, because  it  does  not  direct  that  the  de- 
fendant, who  was  there  present  in  court.should 
be  immediately  committed  to  jail  until  the  fine 
was  paid.  In  proceedings  in  civil  suits  at  com- 
mon law,  against  a  defendant  in  an  action  of 
tort,  in  addition  to  the  usual  judgment  for  the 
debt  or  damages  awarded  to  the  plaintiff, there 
was  a  judgment  that  the  defendant  be  taken 
until  he  paid  a  fine  to  the  King;  and  in  cases  of 
misdemeanor,  where  a  verdict  might  be  given 
against  him  in  his  absence,  a  capias  was  award- 
ed to  bring  him  in  to  receive  judgment,  or  if 
he  was  in  court,  he  might  be  committed  to 
prison  until  the  fine  which  had  been  imposed 
upon  him  for  the  offense  was  paid.  It  seems 
now  to  be  well  settled,  that  for  the  collection 
of  the  fine  imposed  upon  the  defendant  upon 
•such  conviction,  the  people  have  the  right  to 
proceed  against  the  property  of  the  defendant 
by  a  levari facias,  as  well  as  against  the  body; 
and  perhaps  they  may  proceed  against  both  at 
the  same  time.  All  that  is  necessary  to  insert 
in  the  judgment  in  relation  to  the  execution  is 
the  award  of  the  proper  process  to  carry  into 
effect  the  sentence  of  the  court.  If  it  was  a 
matter  of  course  to  commit  the  party  to  prison 
immediately,  to  remain. in  execution  until  the 
fine  was  paid,  such  would  be  the  effect  of 
awarding  process  for  the  recovery  of  the  fine, 
according  to  the  course  and  practice  of  the  court 
and  upon  this  judgment  a  capias  ad  aatiafacien- 
dum  pro  fine  may  properly  issue  to  the  sheriff, 
to  take  the  defendant,  and  to  detain  him  in  jail 
until  the  fine  is  paid.  And  if,  as  I  think  was 


the  case,  the  public  prosecutor  might  at  the 
same  time  proceed  against  the  property  of  the 
defendant,  to  collect  the  fine  by  levari  facias, 
this  judgment  is  sufficient  to  authorize  the  is- 
suing of  that  execution  also. 

I  think  there  was  no  error  in  the  judgment 
of  the  court  below,  and  that  the  judgment  of 
the  Supreme  Codrt,  affirming  that  judgment, 
should  also  be  affirmed  here.  See  Judson  v. 
State,  1  Ala.,  150. 

By  Mr.  Senator  Seward.  The  first  point 
made  by  the  counsel  for  the  plaintiff  in  error, 
is  that  the  indictment  was  bad, not  being  against 
*all  the  Directors  or,  at  least,  against  [*216 
a  majority  of  them.  It  is  contended  that  the 
President  and  Directors  are  jointly  liable,  and 
should  have  been  jointly  indicted.  The  of- 
fense is  created  and  defined  by  the  Act  of  Apr. 
4,  1800.  2  R.  L.  of  1801.  By  the  5th  section 
of  that  Act,  it  is  declared  to  be  the  duty  of  the 
President  and  Directors,  "during  the  contin- 
uance of  the  Act,  to  maintain  and  keep  the  road 
in  good  repair;  and  every  neglect  to  keep  and 
preserve  the  same  road  in  such  repair,  shall  be 
taken,  judged  and  deemed  a  misdemeanor  in 
the  President  and  individual  Directors  for  the 
time  being,  of  such  Company."  The  true,  as 
well  as  obvious  construction  of  the  Act, I  think, 
is  this:  that  in  order  to  secure  the  performance 
of  the  duty  enjoined  upon  the  Corporation, 
the  persons  who  may  hold  the  offices  of  Presi- 
dent and  Directors  are  made  individually  lia- 
ble for  the  neglect  of  the  Corporation.  The 
use  of  the  words  "individual  Directors"  can 
have  no  other  sensible  explanation.  At  com- 
mon law,  torts  are  several,  and  not  joint.  Sev- 
eral may  be  indicted  together,  but  the  judg- 
ment must  be  several.  I  have  no  doubt,  there- 
fore, that  the  indictment  lies  against  any  one 
or  more  or  all  of  the  Directors,  but  the  judg- 
ment must  be  several.  It  was  urged  by  the 
counsel  for  the  plaintiff  in  error,  that  there  is 
an  analogy  between  the  offense  under  consid- 
eration and  that  of  neglect  by  a  parish  to  keep 
roads  in  repair  in  England;  that  in  the  latter 
case  the  defendants  arrested  might  give  in  evi- 
dence that  it  did  not  belong  to  them  to  keep 
the  road  in  repair,  and  that  they  had  used  their 
exertions  to  cause  the  road  to  be  repaired;  and 
he  contended  that  the  defendants  indicted  un- 
der the  statute  for  the  neglect  of  the  Corpora- 
tion to  keep  their  road  in  repair,  ought  to  have 
the  right  to  make  the  same  defense  and,  there- 
fore, the  indictment  should  have  been  against 
all,  or  a  majority  of  the  Directors.  I  am  at  a 
loss  to  discover  how  the  defendants  below  were 
deprived  of  the  benefit  of  this  defense  by  be- 
ing severally  indicted,  or  by  less  than  a  major- 
ity of  the  Directors  being  included  in  the  in- 
dictment. If  less  than  a  majority  are  indicted, 
they  may  avail  themselves  of  the  same  defense 
as  if  all  were  indicted;  and  so  far  as  concerns 
the  right  of  the  defendants  convicted  to  be  in- 
demnified out  of  the  funds  of  the  Co.,  it  can- 
not be  affected  by  the  fact  that  others  were 
or  *were  not  included  in  the  indict-  [*2 1 7 
ment.  But  the  offense  created  by  the  Act  is  so 
defined,  as  to  forbid  the  analogy  upon  which 
the  whole  argument  of  the  counsel  rests.  The 
principle  contended  for  by  him  is,  that  where 
a  burden  is  laid  upon  a  body  of  men,  all  must 
be  indicted  for  the  offense  of  neglect  to  dis- 
charge it.  The  Act  imposes,  indeed,  the  duty 

WEND.  8. 


1831 


KANE  v.  WHITTICK. 


217 


of  keeping  the  road  in  repair  upon  the  Corpo- 
ration, but  the  performance  of  that  duty  is  se- 
cured by  making  the  President  and  Directors 
individually  responsible. 

The  second  point  urged  in  behalf  of  the 
plaintiff  in  error  is,  that  the  conviction  of  Kane 
alone  was  erroneous,  and  that  the  acquittal  of 
the  others  extended  to  him.  This  point  is  a 
consequence  of  the  first,  and  falls  with  it. 

It  was  urged  on  behalf  of  the  plaintiff  in  er- 
ror, that  there  is  a  misjoinder  of  offenses  in  the 
indictment,  there  being  two  counts  against  the 
•defendants  below  as  Directors  of  different 
companies.  The  defendants  are  indicted  as  in- 
dividuals. There  is  no  rule  which  forbids  uni- 
ting several  counts,  varying  in  form,  for  the 
same  offense.  The  counts  in  the  indictment 
are,  as  they  are  required  to  be,  technically,  for 
different  offenses,  but  evidently  relate  to  the 
same  transaction.  1  Chit.  Cr.  L.,  205. 

It  was  also  urged  as  a  ground  for  reversing 
the  judgment,  that  it  is  not  alleged  in  the  in- 
dictment that  the  defendants  below  neglected 
to  keep  the  road  in  repair.  It  is  a  general  rule 
that  all  indictments  founded  upon  statutes 
must  state  all  the  circumstances  which  consti- 
tute the  offense  created  by  the  Act,  so  as  to 
bring  the  defendant  precisely  within  it.  Noth- 
ing more  is  required  than  to  state  the  offense 
according  to  the  definition  contained  in  the 
statute.  1  Chit.  Cr.  L.,  231.  This  is  done  in 
the  indictment  in  this  case.  Besides,  the  fact 
of  the  road  having  been  repaired,  was  matter 
of  defense  for  the  defendant  to  set  up,  but 
clearly  not  necessary  to  be  traversed  by  the  in- 
dictment. 

Another  point  urged  on  behalf  of  the  plaint- 
iff in  error  was,  that  the  penalties  prescribed 
in  the  original  Act  incorporating  the  Mohawk 
Turnpike  and  Bridge  Co.  are  not  binding  upon 
the  Mohawk  Turnpike  Co.  A  very  cursory 
reading  of  the  Act  of  1805  is  sufficient  to  show 
2 1 8*]  that  the  Corporation  *created  by  the 
Act  of  1801  remains,  with  all  its  privileges, 
rights,  powers,  responsibilities  and  liabilities, 
except  as  they  are  modified  by  the  Act  of  1»05, 
which  provided  for  dividing  the  stock  and 
changing  the  name  of  the  Corporation.  The 
Act  of  1805  in  no  respect  repeals  the  penalties 
prescribed  by  the  Act  of  1800. 

The  counsel  for  the  plaintiff  in  error  also 
contended  that  the  judgment  of  the  Supreme 
Court  is  erroneous,  upon  the  ground  of  its  be- 
ing rendered  upon  both  counts.  There  is  a 
difference  in  this  respect  between  civil  and 
criminal  cases  ;  in  criminal  cases,  a  general 
judgment  against  the  defendant  is  good  if  there 
be  one  good  count,  and  the  reason  is,  that  in 
civil  cases  the  jury  find  entire  damages,  and 
the  court  cannot  apportion ;  but  in  criminal 
cases  the  court  themselves  regulate  the  sever- 
ity of  the  sentence,  and  can  dp  so  according  to 
their  discretion  upon  those  points  of  the  indict- 
ment which  are  supported.  1  Chit.  Cr.  L.,  205; 
2  Ld.  Raym.,  887. 

It  was  urged,  also,  that  there  is  no  averment 
in  the  indictment  that  the  road  was  ever  made 
and  completed.  The  indictment  most  certain- 
ly brings  the  defendants  within  the  liabilities 
of  the  Act ;  and  it  is  true  that  the  Act  of  1800 
declares  that  the  Co.  shall  be  dissolved,  if  the 
road  be  not  completed  within  8  years.  But  it 
most  assuredly  is  not  necessary  to  negative 
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very  contingency,  on  the  happening  of  which, 
by  proviso  in  the  Act,  the  Co.  might  be  dis- 
solved. It  is  enough  that  the  indictment  shows 
that  the  Co.  incorporated  had  been  organized 
and  gone  into  operation,  in  pursuance  of  the 
Act,  and  that  the  defendants  were  Directors, 
liad  assumed  the  responsibilities,  and  incurred 
the  penalties  prescribed  by  the  Act. 

The  last  point  made  by  the  counsel  for  the 
plaintiff  in  error  was,  that  the  judgment  should 
have  been  that  the  defendant  be  committed  to 
jail.  This  error,  if  it  were  such,  and  if  it  lay 
with  the  plaintiff  in  error  to  urge  it,  most  cer- 
tainly would  be  cured  by  the  Statute  of  Jeof- 
ails.  "No  indictment  shall  be  deemed  invalid, 
nor  shall  the  trial,  judgment,  or  other  proceed- 
ings thereof  be  affected  by  reason  of  any  other 
defect  or  imperfection  in  matters  of  form,  which 
shall  not  tend  to  the  prejudice  of  the  defend- 
ant." 2R.  S.,728. 

*On  this  brief  review  of  the  whole  [*219 
case,  I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

The  Court  being  unanimously  of  the  opinion 
that  tlie  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  it  was  accordingly  affirmed. 

Affirming— 3  Wend.,  363. 

Distinguished— 60  N.  Y.,  577  (19  Am.  Rep.,  223). 

Misdemeanors— Joinder  of  in  same  indictment. 

Cited  in— 1  Denio,  90;  73  N.  Y.,  69:  3  Hun,  787;  11 
Hun,  392;  55  Barb.,  612;  6  T.  &  C.,  272,  273;  22  Wis.,  442; 
52  Ind.,  191. 

Felony— May  be  charged  in  different  ways  in  several 
counts. 

Cited  in— 39  N.Y.,  40;  1  Keyes,  344;  1  Abb.App.Dec., 
470;  12  Hun,  215;  33  How.  Pr.,  69:  5  Abb.  N.  S.,  115;  4 
Park.,  29;  5  Park.,  197:  6  Park.,  229, 366,  369,  386,  664. 

Also  cited  in-1  Wood.  &M.,  315;  22  Wis.,  442. 


KANE  ET  AL.  Appellants, 

AND 

WHITTICK,  Respondent. 

Practice — Decretal  Order  Adjudging  a  Deed  to  be 
a  Mortgage,  with  Reference  to  Master,  not  Fi- 
nal within  Meaning  of  Statute  Limiting  Ap- 
peals— Default — Appeal —  Estoppel. 

Where,  in  a  suit  in  chancery  on  a  bill  filed  charg- 
ing a  deed  conveying  lands,  absolute  in  its  terms,  to 
be  a  mortgage,  a  decretal  order  is  made  adjudging 
the  deed  to  be  a  mortgage,  and  making  a  reference 
to  a  master  to  take  and  state  an  account,  such  order 
is  not  final  within  the  meaning  of  the  Statute  Lim- 
iting Appeals;  and  to  give  a  party  the  benefit  of  an 
appeal  from  such  order,  he  must  prosecute  the  same 
within  15  days  after  the  making  of  the  order. 

If,  in  such  case,  on  the  coming  in  of  the  master's 
report,  the  defendant  suffers  a  decree  confirming 
the  report  and  awarding  execution  for  the  amount 
certified  to  be  due,  to  pass  against  him  by  default, 
and  then  files  an  appeal,  as  well  from  the  order  ad- 
judging the  deed  to  be  a  mortgage,  as  from  the  de- 
cree confirming  the  master's  report  and  awarding 
execution,  the  appeal  will  be  dismissed,  it  being  in- 
operative as  to  the  first  order,  because  not  made 
within  15  days,  and  as  to  the  second,  because  per- 
mitted to  be  entered  by  default. 

It  seems,  that  even  had  the  master's  report  been 
excepted  to.  and  its  confirmation  opposed  on  the 
final  nearing,  that  the  appeal  from  the  final  decree 
would  not  nave  opened  for  consideration  the  pre- 
vious order  adjudging  the  deed  to  be  a  mortgage.no 
such  connection  existing  between  the  last  decree 
and  the  previous  order  as  necessarily  to  involve  the 
consideration  of  the  previous  order. 

It  seems,  also,  that  a  party  who  had  submitted  to 
and  acted  under  an  order  of  reference  declaring 
the  principles  upon  which  it  should  be  conducted, 
would  on  that  ground  be  estopped,  on  an  appeal 
from  a  final  decree,  from  calling  in  question  the 
correctness  of  such  previous  order. 
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Citations— 1  Harr.  Ch.,  420 ;  12  Johns.,  493,  500,  508, 
209;  17  Johns.,  469, 548,  557: 13  Johns.,  561,  575:  2  Cow., 
31.  49 ;  2  Wend.,  132, 144  ;  4  Wend..  175, 179 ;  5  Johns., 
432 ;  1  R.  L.,  133, 134, 184,  sec.  9 ;  1  Johns.  Cas.,  498 ;  1 
Cow.,  700,  709;  3  Bl.  Com.,  453. 

1  PPEAL  from  chancery.  Whitlick,  in  1821, 
ii  filed  a  bill  in  chancery,  charging  that  a 
deed  executed  by  his  grandfather,  John  Whit- 
tick,  to  Cornelius  Van  Schelluyne,  bearing 
date  in  Jan.,  1772,  conveying  three  lots  of  land 
absolutely,  was  intended  as  a  mortgage  to  se- 
cure the  payment  of  the  sum  of  £79  4s.  Id., 
and  that  Schelluyne,  at  various  times  down  to 
the  time  of  his  death  in  1813,  acknowledged 
2  2O*]  that  it  was  so  intended  ;  that  *two  of 
the  lots  in  the  settlement  of  the  boundary  line 
between  this  State  and  Vt.  fell  within  the  lim- 
its of  the  latter  State  ;  that  John  Whittick  re- 
mained in  the  possession  of  the  third  lot,  con- 
taining about  90  acres,  until  his  death  in  1791 ; 
that  he  left  two  sons  named  Abraham  and 
Henry  ;  that  Abraham  died  in  1792,  leaving 
two  children,  the  complainant  and  a  daughter 
named  Caty;  that  on  his  death,  his  widow  and 
children,  and  Henry  Whittick,  who  was  an 
idiot,  remained  in  possession  of  the  lot  until 
1796,  when  the  widow  married  one  Henry 
Lampman,  who  continued  in  possession  until 
1798, when  his  wife  died,  and  hequitthe  prem- 
ises, and  was  succeeded  in  the  possession  by 
one  Peter  J.  Lampman,  who  remained  pos- 
sessed of  the  lot  until  1816,  when  Kane  one  of 
the  appellants,  sold  the  lot  for  the  price  of 
$2,500  to  L.  Sherwood  and  D.  Rogers,  who  en- 
tered into  possession  of  the  same.  Henry  Whit- 
tick, the  idiot  son  of  John  Whittick,  remained 
with,  and  under  the  care  of  Peter  J.  Lamp- 
man during  all  the  time  that  the  latter  re- 
mained on  the  farm.  Cornelius  Van  Schel- 
luyne gave  his  property  by  will  to  his  son  Dirck 
and  to  his  daughter  Deborah,  the  wife  of  Elias 
Kane.  The  bill  prayed  a  discovery  and  account. 
The  defendants,  Dirck  Van  Schelluyne  and 
Elias  Kane  and  wife,  answered,  denying  all 
knowledge,  information  and  belief  as  to  the 
deed  executed  in  1772  having  been  intended  as 
a  mortgage,  insisting  that  it  was  an  absolute 
conveyance  ;  they  staled  that  they  had  found 
among  the  papers  of  their  testator  a  bond  exe- 
cuted to  him  by  John  Whittick  and  Abraham 
Whittick,  bearing  date  Jan.  24,  1787,  condi- 
tioned for  the  payment  of  £225  12s.  ;  that  they 
did  not  know  the  cause  or  consideration  of  such 
bond,  but  suggested  that  it  might  have  been 
for  the  loss  of  the  lots  which  fell  into  Ver- 
mont. They  insisted  that  if  the  deed  should 
be  considered  as  a  mortgage,  the  complainant 
was  barred  of  the  right  to  redeem  by  lapse  of 
time,  and  claimed  the  benefit  of  the  Statute  of 
Limitations  ;  they  also  claimed  the  benefit  of 
the  Statute  of  Frauds  the  same  as  if  pleaded 
in  bar.  The  other  defendants,  the  purchasers 
from  Kane,  denied  all  notice  of  the  claim  of 
the  complainant.  From  the  testimony  in  the 
case  it  appeared  that  Caty,  the  sister  of  the 
complainant, was  married  and  died  leaving  one 
child, who  was  supposed  to  be  still  living;  that 
221*]  *after  Henry  Lampman  left  the  pos- 
session of  the  premises,  one  Gaffln,  and  after- 
wards Peter  J.  Lampman,  occupied  the  lot  as 
tenants  of  Schelluyne,  upon  the  terms  that 
they  should  pay  him,  besides  maintaining 
Henry  Whittick,  $40  per  annum;  and  general- 
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ly,  the  principal  allegations  in  the  bill  were 
proved. 

The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs,  and  written  arguments 
were  submitted  by  the  counsel  for  the  respect- 
ive parlies.  The  Chancellor  held,  that  parol 
evidence  is  admissible  to  show  that  a  deed,  ab- 
solute in  terms,  was  intended  by  the  parties  as 
a  mortgage  or  security  for  the  payment  of 
money,  and  from  the  testimony,  was  satisfied 
that  the  deed  from  Whitlick  lo  Schelluyne  wa& 
intended  as  a  mortgage.  He  also  held  the  ac- 
knowledgment of  Schelluyne  within  ten  years 
previous  to  the  filing  of  the  bill  a  sufficient  an- 
swer to  the  objection  to  relief  arising  from 
lapse  of  time;  and  he,  therefore,  Oct.  7,  1828, 
decreed  the  deed  set  forth  in  the  bill  to  be  a 
mortgage,  and  made  an  order  of  reference  to 
a  master  to  take  and  state  an  account  directing 
the  complainant  to  be  charged  with  the  amount 
mentioned  in  the  bond  of  Jan.  24,  1787,  and 
the  defendants  to  be  charged  with  all  payments 
made  lo  Schelluyne  on  account  of  the  lot.with 
interest  thereon;  also  with  all  sums  received  by 
him  from  the  State  or  otherwise,  on  account  of 
the  lots  which  fell  within  the  limits  of  the  State 
of  Vt., with  interest  thereon;  also  with  the  rents 
and  profits  of  the  lot  from  the  time  Schelluyne 
took  possession  thereof  by  his  tenant  until  the 
sale  thereof  to  Sherwood  and  Rogers,  except- 
ing so  much  as  was  applied  to  the  support  of 
Henry  Whittick,  with  interest  on  the  same  ; 
and  also  with  the  amount  of  the  purchase 
money  received  from  Sherwood  and  Rogers, 
with  interest  thereon;  reserving  all  other  ques- 
tions until  the  coming  in  of  the  report  of  the 
master.  See  case  and  opinion  of  the  Chancellor, 
1  Paige  Ch.,  202-209.  The  parties  appeared  be- 
fore the  master,  who  made  a  report  stating  an 
account  according  to  the  directions  contained 
in  the  order  of  reference,  and  certifying  a  bal- 
ance of  $4,235.24  as  due  from  the  defendants.  ' 
No  exceptions  were  taken  to  the  report ;  the 
cause  was  noticed  for  hearing  on  the  report, 
and  Aug.  28,  1829,  it  was  Confirmed,  [*222 
and  a  decree  made  that  the  complainant  have 
execution  for  the  sum  reported  as  due,  with 
costs.  This  decree  was  made  on  filing  a  notice 
of  hearing  with  an  admission  of  service  thereof, 
no  one  appearing  for  the  defendants.  Oct.  6, 
1830,  the  defendants  filed  their  appeal,  as  well 
from  the  last  decretal  order,  as  from  the  order 
made  in  Oct.,  1828. 

On  the  cause  coming  on  for  argument  in  this 
court,  it  was  objected  preliminarily  by  the 
counsel  for  the  respondent  that  the  appeal 
should  be  dismissed,  on  the  grounds  that  the 
decretal  order  of  Oct.  ,1828,  was  an  interlocutory 
order,  and  no  appeal  having  been  taken  there- 
from within  15  days,  the  appellants  were  not 
entitled  to  be  heard  in  respect  to  it ;  and  that 
the  decree  of  Aug.,  1829,  having  been  obtained 
by  default,  the  appellants  could  not  prosecute 
an  appeal  therefrom. 

Mr.  S.  Stevens,  for  the  respondent.  Ap- 
peals from  the  Court  of  Chancery,  except  from 
final  decrees,  must  be  made  within  15  days- 
after  the  making  of  the  decree  or  order  ap- 
pealed from.  1  R.  L.,  184,  sec.  9.  The  order  of 
Oct.,  1828,was  not  a  final  decree,  and  not  hav- 
ing been  appealed  from  until  Oct.,  1880,  the 
appeal  as  lo  lhat  order  must  be  dismissed.  The 
order  of  Oct.,  1828,  was  interloculory  ;  it  waa 
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^virtually  a  decree  to  account,  and  such  decree 
is  interlocutory.  2  Atk.,  385.  The  rights  of 
the  parties  were  not  definitively  settled  by  it ; 
where  facts  remain  to  be  ascertained,  a  decree 
cannot  be  considered  final.  12  Johns.,  508;  17 
Id.,  748.  A  final  decree  is  the  definitive  sen- 
tence of  the  court  upon  the  final  hearing,  after 
all  the  facts  are  ascertained.  Hynde  Ch.,  429;  2 
Madd.Ch.,  343;  Newl.,  159;  1  Moult,  Pr.,  309. 
That  this  was  not  a  final  decree,  is  evident,  from 
the  fact  that  no  costs  could  have  been  taxed 
upon  it.  2  R.  S.,  181,  sec.  91.  Besides,  the  ap- 
pellants having  acted  under  the  order  of  Oct., 
1828,  are  precluded  from  appealing  from  it.  1 
Cow.,  709;  5  Wend.,  636.  As  to  the  final  de- 
cree of  Aug  ,  1829,  it  having  been  rendered  by 
default,  no  appeal  lies  from  it.  1  Dick.,  282;  12 
Johns., 493;  13 Id.,  575;  17/d.,469;  2Cow.,49; 
2  Wend.,  244;  4 Id.,  179. 
223*J  *Messrs.  B.  F.  Butler  and  H. 
Bleecker,  for  appellants.  The  reason  of  the 
rule  that  this  court  will  not  entertain  an  appeal 
from  a  decree  or  judgment  rendered  on  default 
is,  that  a  party  seeking  a  review,  having  slept 
on  his  rights  in  the  court  below,  is  not  entitled 
to  be  heard  here.  This  reason  does  not  apply 
to  the  present  case.  The  appellants  do  not  ask  < 
to  call  in  question  a  decree  permitted  to  pass  j 
against  them  by  default,  but  a  decree  made  \ 
against  them  notwithstanding  the  utmost  op- 1 
position.  The  rights  of  the  parties  were  sub-  j 
stantially  settled  by  the  decree  of  Oct.,  1828  ;  i 
it  declared  the  principles  upon  which  it  pro- } 
•ceeded  ;  which  principles  the  appellants  now 
wish  to  submit  to  the  consideration  of  this 
court.  That  decree  was  obtained  not  by  de- 
fault, but  after  argument  and  full  hearing  of 
the  parties  ;  and  the  reasons  of  the  Chancellor 
for  the  decree  made  by  him  are  set  forth  in  ex- 
tenno.  It  is  not  a  decree  of  such  a  character  as 
must  be  appealed  from  in  15  days,  upon  pain 
of  forfeiting  the  right.  The  decrees  or  orders 
coming  within  that  limitation,  are  such  as  are 
strictly  interlocutory,  settling  some  point,  or 
directing  some  proceeding  preparatory  to  the 
making  of  the  decree  which  determines  the 
rights  of  the  parties,  which,  and  which  alone, 
is  the  final  decree,  within  the  meaning  of  the 
Statute  Regulating  the  Prosecution  of  Appeals. 
It  is  the  decree  on  the  merits,  and  the  party  dis- 
satisfied with  it  is  not  limited  to  15  days,  but 
may  bring  his  appeal  at  any  time  within  5 
years. 

On  the  suggestion  of  Mr.  Justice  Sutherland, 
the  question  was  reserved,  and  the  counsel  for 
the  appellants  were  directed  to  proceed  to  the 
argument  of  the  case  on  the  merits.  As,  how- 
ever, the  appeal  was  eventually  dismissed  on 
the  preliminary  objections  taken  by  the  coun- 
sel for  the  respondent,  it  is  deemed  unneces- 
sary to  do  more  than  to  give  a  note  of  the  cases 
referred  to  by  counsel,  on  the  question  of  the 
admissibility  of  parol  evidence,  to  show  that  a 
deed  of  conveyance  of  lands,  absolute  in  its 
terms,  is,  in  fact,  a  mortgage,  and  was  so  in- 
tended by  the  parties. 

Authorities  against  the  admission  of  parol 
evidence:  Phil.  Ev.,  480;  5  Rep.,  26;  1  Bro.Ch., 
224:*] 92;  2  Id.,  219;  1  Ves.,*Jr.,  241;  IVern., 
418; Cas.  *.Talb.,61;7  Johns.  Ch.,  186;  2  7d., 557; 
6  Johns.,  21;  14  Id.,  391;  6  Ves..  339;  2  Coxe, 
290;  1  Johns.  Ch.,  339;  4  Id.,  167;  1  Id.,  594; 
5  Id.,  417;  2  Id.,  182;  1  Hopk.,  124;  2  Sch.  & 
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L.,  307,  323;  4  Cr.,  235;  6  Cow.,  756;  4  Wend., 
483;  1  Pet.  8.  C.,  16,  17;  5  Litt.  Ky.,  74. 

Authorities  for  the  admission  of  parol  evi- 
dence :  Cas.  t.  Talb.,  61;  Prec.  in  Ch.,  526  ;  2 
Atk.,  258;  3  Id.,  388;  1  Day,  139;  4  Johns.  Ch., 
167;  1  Id. ,  598;  1  Id.,  582;  2 Id.,  601 ;  2  P.  Wms. , 
548;  10  Ves.,  519. 

The  following  opinions  were  delivered  : 

By  Mr.  Justice  Sutherland.  The  respond- 
ent contends,  preliminarily,  that  this  appeal 
cannot  be  sustained,  for  the  following  reasons: 
1.  That  so  far  as  it  relates  to  the  decretal  order 
of  Oct.,  1828,  it  was  not  made  in  due  season, 
that  being  an  interlocutory  decree  or  order, 
from  which  no  appeal  can  be  made  after  the 
expiration  of  15  days  from  the  time  it  was  en- 
tered ;  and  2.  That  the  final  decree  of  Aug. , 
1829,  having  been  obtained  by  the  default  of 
the  appellants,  cannot  be  appealed  from  by 
them. 

A  decree  is  said  by  Mr.  Harrison,  1  Harr., 
Ch.,  420,  to  be  interlocutory  when  it  happens 
that  some  material  circumstance  or  fact  neces- 
sary to  be  made  known  to  the  court  is  either 
not  stated  in  the  pleadings,  or  is  so  imperfectly 
ascertained  by  them  that  the  court  is  unable  to 
determine  finally  between  the  parties  and,  there- 
fore, a  reference  to,  or  an  inquiry  before  a  mas- 
ter, or  a  trial  of  facts  before  a  jury,  becomes 
necessary  to  remove  the  doubts  occasioned  by 
that  defect.  The  court,  in  the  meantime,  sus- 
pends its  final  judgment  until,  by  the  master's 
report  or  the  verdict  of  the  jury,  it  is  enabled 
to  decide  finally.  A  decree  is  final  when  all 
the  circumstances  and  facts  material  and  nec- 
essary to  a  complete  explanation  of  the  matters 
in  litigation  are  brought  before  the  court,  and 
so  fully  and  clearly  ascertained  on  both  sides, 
that  the  court  is  enabled,  upon  a  full  consid- 
eration of  the  case  made  out  and  relied  upon 
by  each  party,  finally  to  determine  between 
them,  according  *to  equity  and  good  [*22o 
conscience  A  decree  does  not  become  final, 
therefore,  because  it  settles  one  or  more  of 
the  material  questions  involved  in  the  case, 
if  any  other  material  fact  or  question  remains 
undisposed  of.  This  is  implied  in  the  term  it- 
self, and  is  acknowledged  in  all  the  cases. 
Thus  in  Travis  v.  Waters,  12  Johns.,  500,  the 
bill  was  filed  for  a  specific  performance  of  an 
agreement  for  the  sale  of  land,  and  for  an  ac- 
count of  payments,  etc.  Oct.  27,  1808,  the 
Court  of  Chancery  decreed  a  conveyance  in 
fee  of  part  of  the  premises,  to  be  executed  by 
the  respondent,  and  referred  it  to  a  master  to 
take  an  account  of  the  quantity  of  land  to  be 
conveyed,  and  of  the  payments,  and  to  ascer- 
tain the  balance,  if  any,  due  to  the  respondent, 
on  the  payment  of  which  the  respondent  was 
to  execute  the  conveyance;  and  the  question  of 
costs  was  reserved  until  the- coming  in  of  the 
report.  This  was  held  by  this  court  to  be  but 
an  interlocutory  decree,  although  it  settled  the 
main  point  in  controversy  between  the  parties, 
to  wit :  that  the  complainant  was  entitled  to  a 
specific  performance,  upon  the  payment  of  the 
balance  due;  but  it  left  other  material  questions 
unsettled,  to  wit  :  the  quantity  of  land  to  be 
conveyed,  and  the  balance  due;  and  the  refer- 
ence to  the  master  was  for  the  purpose  of  in- 
vestigating and  settling  those  points.  Upon 
this  state  of  facts,  Judge  Platt,  who  delivered 
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the  opinion  of  this  court,  observed  that  it  was 
clear,  that  by  the  pleadings  and  the  facts  found 
by  the  special  verdict  on  the  feigned  issue,  it 
did  not  fully  appear  how  much  had  been  paid 
by  Travis  on  account  of  the  land,  nor  did  it 
appear  how  much  of  the  land  contracted  for, 
Waters  remained  capable  of  conveying.  These 
essential  facts  remained  to  be  ascertained  by 
the  master's  report,  before  a  final  decree  could 
be  pronounced.  The  subsequent  decree,  made 
upon  the  coming  in  of  the  master's  report,  was 
such  final  decree. 

The  analogy  between  the  case  of  Travis  v. 
Waters  and  the  case  at  bar,  so  far  as  the  ques- 
tion which  we  now  are  considering  is  con- 
cerned, is  very  striking.  The  decree  of  Oct. 
1828,  in  this  case,  decided  the  main  point  in 
controversy  between  the  parties,  to  wit  :  that 
the  conveyance  from  Whittick  to  Schelluyne 
of  Jan.,  1772,  was  a  mortgage,  and  not  an  ab- 
solute deed  ;  but  it  left  the  amount  for  which 
226*]  it  was  given,  *or  held  as  security,  un- 
ascertained, and  directed  a  reference  to  a  mas- 
ter to  investigate  that  subject  and  state  the  ac- 
count— a  final  decree  could  not  be  made  until 
the  coming  in  of  that  report.  In  Jaques  v.  M. 
E.  Church,  17  Johns.,  558,  the  rule  laid  down 
in  Travis  v.  Waters  was  reiterated  in  this  court. 
Judge  Spencer  says  the  final  decree  in  this  cause 
was  pronounced  June  15, 1818.  After  the  decree 
of  June  27,  1815,  facts  were  to  be  ascertained, 
and  the  master  made  a  further  report  in  Jan., 
1818,  and  this  was  necessary  before  a  final  de- 
cree could  be  made.  In  Travis  v.  Waters,  he 
continues,  this  court  considered  a  decree  as 
final  when  all  the  material  facts  in  a  cause  had 
been  ascertained.  I  apprehend  no  case  can  be 
found  in  which  a  decree  directing  a  reference 
to  a  master,  or  a  feigned  issue,  for  the  purpose 
of  ascertaining  any  material  fact  in  the  case, 
had  been  held  to  be  a  final  decree. 

Although  the  decree  of  Oct.,  1828,  estab- 
lished the  liability  of  the  defendants  to  account 
on  the  footing  of  mortgagees  in  possession,  it 
left  the  amount  for  which  they  would  finally 
be  held  responsible  unascertained.  It  was  per- 
haps impossible  at  that  time  judicially  to  say 
in  whose  favor  the  final  decree  would  be  ;  it 
depended  upon  the  amount  of  the  rents  and 
profits  of  the  lot,  over  and  above  the  support 
of  Henry  Whittick,  the  idiot,  and  the  amount 
of  payments  made  by  the  Whitticks,  to  old  Mr. 
Schelluyne.  There  certainly  were  very  mate- 
rial facts  to  be  determined  before  the  making 
of  the  final  decree  in  the  cause,  and  the  refer- 
ence to  the  master  was  for  the  purpose  of  as- 
certaining those  facts.  The  decretal  order  of 
Oct.,  1828,  therefore  not  being  the  final  decree 
in  thecause.and  not  having  been  appealed  from 
within  15  days,  cannot  now  be  reviewed,  unless 
tis  opened  by  the  appeal  from  the  final  decree 
made  in  Aug..  1829. 

To  the  appeal  so  far  as  it  relates  to  the  de- 
cree of  Aug.,  1829,  it  is  objected  that  it  will 
not  lie,  because  that  decree  was  entered  by  de- 
fault, the  defendants  below,  the  present  appel- 
lants, not  having  excepted  to  the  master's  re- 
port, nor  appeared  to  oppose  its  confirmation. 
It  has  been  repeatedly  decided  in  this  court, 
that  no  appeal  or  writ  of  error  would  lie  from 
a  decree  or  judgment  of  the  Court  of  Chan- 
227*]  eery  or  the  Supreme  *Court,  rendered 
by  default.  The  case  of  Sands  v.  HMrelh,  12 
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Johns.,  493,  is  the  leading  case  upon  this  sub- 
ject. In  that  case,  the  cause  had  been  regular- 
ly put  at  issue,  and  witnesses  examined  on  the 
part  of  the  respondent  ;  but  no  witness  was 
produced  or  examined  on  the  part  of  the  ap- 
pellant. The  cause  was  regularly  set  down  for 
hearing,  when  the  defendants  all  made  default, 
no  one  appearing  on  behalf  of  either  of  them, 
and  a  decree  was  pronounced,  of  course  by  the 
Chancellor,  in  favor  of  the  respondent — the  ap- 
peal was  dismissed  by  this  court  unanimously, 
with  costs.  In  Oelston  v.  Hoyt,  13  Johns.,  561, 
the  same  principle  was  applied  to  a  writ  of  er- 
ror. The  defendants  in  that  case  in  the  court 
below  pleaded  the  general  issue,  and  two  spe- 
cial pleas  in  bar.  The  plaintiff  demurred  gen- 
erally to  the  special  pleas,  and  the  defendants 
joined  in  demurrer.  When  the  issue  joined  oa 
the  demurrer  was  called  on  for  argument  in 
the  Supreme  Court,  the  counsel  for  the  defend- 
ants declined  arguing  it,  and  judgment  was 
given,  of  course,  for  the  plaintiff.  It  was  held 
in  this  court  that  the  plaintiffs  in  error,  who 
were  the  defendants  below,  could  no  object  to 
the  propriety  of  the  judgment  which  had  thus 
passed  against  them  by  default.  There  was, 
also,  a  bill  of  exceptions  in  that  case,  taken 
upon  the  trial  of  the  issue  in  fact,  so  that  the 
writ  of  error  was  not  dismissed;  but  the  plaint- 
iffs in  error  were  confined  to  their  bill  of  ex- 
ceptions, and  were  precluded  from  arguing  the 
question  arising  upon  the  demurrer.  Chancel- 
lor Kent,  who  delivered  the  opinion  of  the 
court,  put  the  decision  principally  upon  two 
grounds:  1.  The  provision  of  the  Constitution, 
which  declares,  "that  when  an  appeal  from  a 
decree  in  equity  shall  be  heard,  the  Chancellor 
shall  inform  the  court  of  the  reasons  of  his  de- 
cree ;  and  if  the  cause  to  be  determined  shall 
be  brought  up  by  writ  of  error,  on  a  question 
of  law,  on  a  judgment  in  the  Supreme  Court, 
the  judges  of  the  court  shall  assign  the  reasons 
of  such  their  judgment ; "  and  he  maintained, 
that  according  to  the  just  construction  and 
spirit  of  this  provision,  no  writ  of  error  could 
be  sustained  in  a  case  in  which  the  opinion  of 
the  Supreme  Court  was  never  required  or  given, 
and  in  which,  therefore, they  had  no  reasons  to- 
assign  to  this  court  for  their  judgment.  But 
independently  of  this  provision  of  the  Consti- 
tution, he  maintained,  *2.  That  ac-  [*228 
cording  to  the  very  theory  and  constitution  of 
a  court  of  appellate  jurisdiction  only,  no  writ 
of  error  would  lie  in  such  a  case  ;  that  such  a. 
court  is  constituted  merely  for  the  correction 
of  errors  which  some  inferior  court  may  have 
committed,  and  that  such  court  cannot  be  said 
to  have  committed  an  error,  when  its  judgment 
was  never  called  into  exercise,  and  the  ques- 
tion of  law  intended  to  be  raised  upon  the  writ 
of  error  was  never  taken  intp  consideration, 
but  was  abandoned  by  the  acquiescence  or  de- 
fault of  the  party  who  raised  it.  In  Henry  v. 
Cuyler,  17  Johns.,  469,  the  plaintiff  in  error- 
had  suffered  judgment  to  pass  against  him  by 
default  in  the  Supreme  Court  upon  demurrer, 
in  a  case  involving  precisely  the  same  question 
which  had  been  before  argued  and  decided  by 
that  court,  in  another  cause,  between  different 
parties.  The  case  was  settled  and  brought  to- 
this  court,  by  consent  of  both  parties,  for  the 
-purpose  of  settling  the  question  of  law;  but 
this  court  quashed  the  writ  of  error,  for  the 
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reasons  substantially  which  had  been  assigned 
in  the  previous  cases.  Chancellor  Kent,  who 
again  delivered  the  prevailing  opinion,  puts  it 
very  distinctly  upon  the  ground  of  a  want  of 
jurisdiction.  He  observes  that  it  could  make 
no  difference  that  the  case  was  brought  here  by 
consent  of  both  parties  ;  that  though  consent 
might  cure  error,  it  could  not  confer  jurisdic- 
tion ;  and  that  to  discuss  and  consider  in  this 
court  matters  not  brought  before  the  court  be- 
low, or  which  were  abandoned  by  the  party, 
would  in  effect  be  assuming  original  jurisdic- 
tion. Four  of  the  Senators.  Messrs.  Skinner, 
P.  R.  Livingston,  Hammond  and  Yates,  con- 
tended that  that  case  formed  an  exception  to 
the  general  rule,  the  propriety  of  which  they 
admitted,  inasmuch  as  the  very  question  which 
arose  in  that  case  had  been  before  in  two  other 
cases  solemnly  argued  and  decided  in  the  Su- 
preme Court,  and  that  it  would  have  been  use- 
less, therefore,  to  have  attempted  to  argue  it 
again  in  that  court ;  that  it  was  not  to  be  sup- 
posed that  the  Supreme  Court  would  overturn 
a  judgment  which  they  had  so  lately  und  so  de- 
liberately and  solemnly  pronounced  ;  that  the 
question  presented  by  the  writ  of  error  was  not, 
therefore,  one  raised  for  the  first  time,  and 
which  the  court  below  had  not  considered  and 
adjudged  ;  that  this  court  had  the  judgment 
229*]  *of  the  Supreme  Court  upon  it,  and 
the  reasons  of  the  court  were  to  be  found  in 
the  reports  of  the  cases  referred  to.  There  cer- 
tainly was  great  force  in  these  considerations, 
and  I  think  they  must  have  prevailed,  if  this 
court  had  considered  it  a  matter  addressed  to 
their  discretion,  and  not  aquestion  of  jurisdic- 
tion. The  omission  on  the  part  of  the  plaintiff 
in  error  was  a  mere  matter  of  form.  Accord- 
ing to  the  settled  practice  of  the  Supreme 
Court,  then  and  now,  they  would  not  have 
heard  the  question  argued  if  it  had  been  pre- 
sented to  them,  but  would  have  given  judg- 
ment in  conformity  to  the  previous  cases;  but 
the  objection  was  held  to  be  fatal  by  a  majori- 
ty of  this  court,  and  the  writ  of  error  was 
quashed.  In  Golden  v.  Knickerbacker ,  2  Cow., 
31,  it  was  again  decided  that  a  writ  of  error 
would  not  lie  upon  a  judgment  by  default. 
The  plaintiff  in  error  did  not  appear  in  the 
court  below,  and  the  error  relied  upon  was  one 
appearing  on  the  face  of  the  record.  Chancel- 
lor  Sanford,  who  delivered  the  prevailing  opin- 
ion, puts  it  distinctly  on  the  ground  of  the 
want  of  jurisdiction.  He  says:  "If  a  defend- 
ant, making  no  defense  in  the  Supreme  Court, 
suffering  a  judgment  to  be  entered  against  him 
by  default,  and  making  no  application  to  that 
court  for  redress,  might  come  before  this  court 
and  ask  the  same  redress  which  that  court 
might  have  afforded,  this  court  would  become 
in  effect  a  court  of  original  jurisdiction,  and 
would  be  employed  in  deciding  questions  which 
the  Supreme  Court  had  never  determined. 
Such  a  course  of  proceeding  would  be  incon- 
sistent with  the  Constitution,  and  pregnant 
with  great  mischiefs.  The  jurisdiction  of  this 
court  is  merely  appellate  ;  it  is  a  jurisdiction 
to  re  examine  and  rejudge  ;  to  affirm,  reverse 
or  alter  determinations  made  by  judges,  who 
may  give,  and  are  bound  to  give  reasons  for 
their  judgments." 

This  subject  was  again  considered  by  this 
court  in  Campbell  v.  Stakes,^  Wend.,  137,  where 
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it  was  decided  that  it  could  not  be  alleged  for 
error  in  this  court,  that  in  a  cause  in  the  court 
below,  where  there  were  two  issues  joined,  the 
jury  had  passed  upon  only  one  of  them,  it  ap- 
pearing that  the  question  had  not  been  brought 
before  the  Supreme  Court  on  a  motion  in  ar- 
rest of  judgment,  or  otherwise;  and  the  Chan- 
cellor, after  citing  and  noticing  the  cases  which 
have  been  referred  to.  says:  *"A11  these  [*23O 
cases  show  the  settled  practice  of  this  court, 
not  to  review  a  decision  or  judgment  ot  the 
Supreme  Court  or  Court  of  Chancery,  where 
the  Question  has  not  been  actually  passed  upon, 
or  distinctly  presented  to  the  court  below. '" 
Houghton  v.  Starr,  4  Wend. ,  175,  is  the  latest 
case  in  which  this  court  has  had  this  subject 
under  consideration  ;  and  no  disposition  was 
there  manifested  to  relax  the  rule  established 
by  the  previous  cases.  The  errors  relied  upon 
were:  1.  That  the  verdict  was  imperfect,  inas- 
much as  it  passed  only  upon  one  of  the  issues, 
joined  in  the  case ;  2.  That  the  damages  assessed 
by  the  jury  exceeded  the  damages  claimed  in 
the  declaration ;  and  3.  That  the  j udgment  was 
general,  whereas  it  should  have  been  special, 
exempting  the  body  of  the  defendant  from  im- 
prisonment. No  opinion  of  the  Supreme  Court, 
was  produced,  and  it  was  objected,  prelimi- 
narily, that  it  was  not  shown  that  the  questions 
intended  to  be  raised  here  had  been  presented 
to  and  passed  upon  by  the  Supreme  Court. 
The  plaintiff  in  error,  for  the  purpose  of  show- 
ing that  those  questions  had  been  presented 
and  passed  upon  by  the  court  below,  produced 
exemplifications  of  certain  affidavits  and  pro- 
ceedings in  the  Supreme  Court,  subsequent  to- 
the  entry  of  the  judgment,  from  which  it  ap- 
peared that  a  motion  had  been  made  to  that 
court  to  set  aside  the  judgment  and  execution, 
substantially  on  the  grounds  then  assigned  for 
error,  and  that  the  court  denied  the  motion  and 
allowed  the  plaintiff  in  the  judgment  to  amend 
his  execution.  The  writ  of  error  was  dismissed, 
on  the  ground  that  the  questions  which  it  was 
intended  to  raise  had  not  been  presented  to  the 
court  below  in  such  a  manner  as  to  authorize 
this  court  to  review  the  decision  thereon;  that 
most  of  the  objections  raised  might  have  been 
presented  to  the  court  below,  either  upon  a  mo- 
tion in  arrest  of  judgment  or  for  a  new  trial, 
when  the  opinion  of  that  court  would  have  been 
regularly  expressed,  and  might  have  been  re- 
viewed here  upon  writ  of  error. 

From  this  review  of  the  cases  it  appears:  1. 
That  this  court  has  uniformly  refused  to  en- 
tertain a  writ  of  error  or  appeal  from  a  judg- 
ment or  decree,  entered  by  default  in  the  court 
below;  the  only  exception  is  the  case  of  Cheet- 
ham  v.  Tilloteon,  5  Johns.,  432,  in  which  the 
objection  was  not  raised  in  this  court.  2.  That 
this  court  will  not  permit  a  point  to  be  raised 
*and  discussed  here,  which  was  not  [*231 
raised  in  the  court  below.  3.  That  in  these  de- 
cisions the  court  has  proceeded  on  the  ground 
of  a  want  of  jurisdiction,  as  resulting  first,  from 
the  very  nature  and  constitution  of  a  court  like 
this,  of  appellate  jurisdiction  merely,  and  sec- 
ond, from  that  provision  of  the  Constitution 
which  declares  "that  when  an  appeal  from  a 
decree  in  equity  shall  be  heard,  the  Chancellor 
shall  inform  the  court  of  the  reasons  of  his  de- 
cree; and  if  the  cause  shall  be  brought  up  by 
writ  of  error,  etc.,  the  judges  of  the  Supreme 
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Court  shall  assign  the  reasons  of  such  their 
judgment."  4.  That  where  the  appeal  or  writ 
of  error  is  from  a  decree  or  judgment  by  de- 
fault, this  court  will  not  entertain  it,  although 
the  identical  question,  in  all  its  circumstances, 
in  another  cause  between  different  parties,  may 
have  been  argued  before  the  same  court,  and 
judgment  pronounced,  and  a  written  opinion 
delivered  and  published  by  such  court,  assign- 
ing its  reasons  at  length  for  such  judgment,  and 
that  although  the  objection  is  not  taken  by  the 
defendant  in  error,  but  the  writ  of  error  is 
brought  by  the  consent  of  both  parties.  Henry 
v.  Cuyler,  17  Johns.,  469. 

Let  us  now  consider  the  bearing  and  opera- 
tion of  these  principles  upon  the  case  before 
the  court.  The  appeal,  it  will  be  recollected, 
is  from  the  interlocutory  decree  of  Oct.,  1828, 
as  well  as  from  the  final  decree  of  Aug.,  1829, 
and  was  filed  Oct.  6,  1830.  If  the  interlocu- 
tory decree  only  had  been  appealed  from,  the 
objection  would  have  been  unanswerable,  that 
the  appeal  was  not  brought  within  15  days  after 
the  entering  of  the  decree.  The  statute  is  per- 
emptory— that  all  appeals,  except  those  from 
final  decrees,  shall  be  made  within  15  days  after 
the  making  of  the  decree  or  order  appealed 
from.  1  R.  L.,  184,  sec.  9.  If  the  appeal  had 
been  from  the  final  decree  only,  without  any 
reference  to  or  connection  with  the  previous 
interlocutory  decree,  it  would  have  been  dis- 
missed, on  the  ground  that  the  decree  appealed 
from  was  entered  by  default,  the  appellants 
not  having  sought  or  asked  the  opinion  or  judg- 
ment of  the  court  below  upon  their  case.  Can 
the  circumstance,  then,  that  both  decrees  are 
appealed  from,  give  force  and  efficacy  to  the 
appeal,  when  an  appeal  from  neither,  discon- 
nected from  the  other,  could  be  sustained  ?  Or 
«an  the  interlocutory  decree  be  used  for  the 
232*]  *purpose  of  sustaining  the  appeal  from 
the  final  decree,  when  the  interlocutory  decree 
itself  can  be  noticed  only  so  far  as  it  is  con- 
nected with  the  merits  of  the  final  decree,  and 
because  it  is  so  connected?  In  other  words,  can 
the  incident  be  used  to  create  or  give  vitality  to 
the  principal?  From  the  best  consideration 
which  I  have  been  able  to  give  to  the  subject, 
it  appears  to  me  that  the  objection  to  the  appeal 
on  this  ground  is  unanswerable. 

But  if  the  appellants  had  excepted  to  the 
master's  report,  and  opposed  its  confirmation 
upon  the  final  hearing,  instead  of  suffering  the 
decree  to  pass  by  default,  I  should  still  enter- 
tain very  serious  doubts  whether  an  appeal 
from  such  final  decree  would  open  for  con- 
sideration the  prior  interlocutory  decree  of 
Oct.,  1828.  I  accede  fully  to  the  rule  as  laid 
down  by  Mr.  J.  Radcliff .  in  Le  Ouen  v.  Gouv- 
erneur,  1  Johns.  Cas.,  498,  "  that  by  an  appeal 
from  any  interlocutory  or  final  decree,  all  the 
proceedings  in  the  cause  anterior  to  the  decree, 
are  necessary  to  be  presented  to  this  court,  and 
proper  for  its  consideration.  It  may  frequently 
become  indispensable  to  reverse.alter  or  modify 
the  previous  proceedings,  in  order  to  make 
them  consistent  with  the  decree  to  be  pro- 
nounced. All  antecedent  matter  is,  therefore, 
necessarily  before  the  court,  and  subject  to  its 
control."  The  reason  here  assigned  for  the  rule 
shows  its  extent  and  limitation;  all  antecedent 
proceedings  must  be  brought  up,  and  may  be 
considered  by  the  court,  because  it  may  become 


indispensable  to  reverse,  alter  or  modify  them, 
in  order  to  make  them  consistent  with  the  de- 
cree to  be  pronounced.  When  the  decree 
to  be  pronounced,  upon  the  matter  distinctly 
and  appropriately  appealed  from,  requires 
the  modification  of  some  previous  order,  in 
order  to  make  it  consistent  with  such  decree, 
this  court  must,  from  the  necessity  of  the  case, 
have  a  right  so  to  modify  it.  In  Le  Ouen  v. 
Gouverneur,  the  Chancellor  had  ordered  a 
feigned  issue,  to  try  the  question  of  fraud. 
After  such  order  was  made,  the  parties  agreed 
to  submit  to  the  Chancellor  the  question  wheth- 
er the  respondents  were  not  precluded  from 
raising  the  question  of  fraud,  in  consequence 
of  not  having  availed  themselves  of  it  as  a  mat- 
ter of  defense,  in  an  action  at  law,  which  had 
previously  been  brought  against  them  by  the 
*appellantin  relation  to  the  same  trans-  [*233 
action.  The  Chancellor  decreed  that  the  recov- 
ery at  law  did  not  preclude  the  respondents 
from  seeking  relief  in  equity  against  the  fraud 
alleged  ;  and  in  the  same  decree  he  also  con- 
firmed the  former  order,  directing  an  issue,  and 
the  preliminary  question  was,  whether  the  ap- 
pellant was  at  liberty,  upon  that  appeal,  to 
question  the  order  directing  a  feigned  issue,  on 
the  ground  that  the  appeal  as  to  that  order  was 
out  of  time.  Mr.  J.  Radcliff  held,  that  the 
agreement  of  the  parties  to  submit  the  question 
to  the  Chancellor  whether  the  respondents  were 
not  precluded  from  raising  the  question  of 
fraud,  was  a  virtual  suspension  of  the  previous 
order  directing  an  issue  to  try  the  fact  of  fraud, 
until  the  decision  of  the  Chancellor  upon  the 
point  submitted  ;  that  the  decree  directing  an 
issue  was,  therefore,  to  be  considered  as  made 
at  the  same  time  with  the  other  decree,  and 
the  appeal  from  it  was  therefore  in  season. 
Chancellor  Kent,  on  this  point,  says:  "The 
question  on  the  order  for  an  issue  I  consider 
regularly  before  us,  as  the  decree  in  the  month 
of  May,  declaring  that  the  respondents  were 
not  barred,  and  from  which  the  appellant  has 
appealed,  repeated  and  confirmed  the  order  for 
an  issue,  which  had  been  previously,  but  con- 
ditionally given."  He  considered  the  order 
for  an  issue  as  substantially  embraced  in  and 
forming  a  part  of  the  other  decree.  The  ques- 
tion did  not  properly  arise  in  that  case,  how 
far  an  appeal  from  a  decree  opens  the  previous 
orders  and  proceedings  in  the  cause;  and  what 
was  said  by  Judge  Radcliff  upon  that  point  was 
strictly  beyond  the  case.  But  I  think  he  laid 
down  the  rule  correctly,  and  with  its  proper 
limitations.  The  case  ofjaques  v.  M.  E.  Church, 
17  Johns.,  548,  was,  so  far  as  the  question 
which  we  are  now  considering  is  concerned, 
very  similar  in  its  circumstances  to  the  case  at 
bar.  The  Chancellor  there,  June  27,  1815,  made 
a  decretal  order,  settling  the  principles  on 
which  an  account  was  to  be  taken,  and  direct- 
ing a  reference  to  a  master  to  take  and  state 
the  account  accordingly.  Apr.  10,  1817,  the 
master  made  his  report,  to  which  the  respond- 
ent took  various  exceptions;  some  of  which 
were  allowed,  and  some  overruled  by  the  Cfian- 
cellar.  June  15,  1818,  the  cause  came  on  to  be 
heard  on  the  master's  report,  and  the  equities 
reserved,  *and  the  Chancellor  made  his  [*234 
final  decree ;  from  which  the  appeal  was 
brought,  and  the  question  arose  whether  the 
appellant  could  bring  in  review  the  interlocu- 
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tory  orders  and  decrees  made  in  the  progress 
of  the  cause,  and  more  than  15  days  before  the 
appeal  was  filed— and  it  was  held  by  the  court, 
that  all  the  previous  orders  and  decrees  were 
open  for  consideration.  I  should  infer  from 
the  language  of  Judge  Spencer,  who  delivered 
the  opinion  of  the  court,  that  the  principles 
established  by  the  previous  interlocutory  de- 
crees were  all  incorporated  into  and  formed  a 
part  of  the  final  decree;  a  practice  which  I  be- 
lieve is  not  unusual  in  the  Court  of  Chancery. 
If  such  was  the  fact,  it  would  bring  that  case 
upon  the  ground  on  which  Chancellor  Kent 
put  his  opinion  on  the  preliminary  question  in 
Le  Guen  v.  Gouverneur.  But  it  must  be  con- 
ceded that  Judge  Spencer  does  not  put  his  opin- 
ion upon  that  ground;  nor  am  I  prepared  to 
say  that  it  would  be  entitled  to  much  weight. 
I  cannot  but  think  that  the  principle  laid  down 
by  Judge  Radcliff,  in  Le  Guen  v.  Gouverneur, 
was  carried,  in  this  case,  beyond  its  legitimate 
extent.  And  the  observation  of  Chancellor 
Jones,  who  was  counsel  in  that  cause,  is  un- 
questionably true:  "That  if  the  principles 
contended  for  in  that  case,  and  on  which  the 
appellants  proceeded, were  to  prevail, that  every 
interlocutory  order  made  in  a  cause  may  be 
appealed  from  within  5  years  after  the  final  de- 
cree is  pronounced,  although  the  statute  has 
limited  appeals  from  interlocutory  orders  to  15 
days. " 

But  independently  of  the  statute,  and  upon 
general  principles,  applicable  to  the  course  of 
legal  proceedings,  a  party  ought  not  to  be  per- 
mitted to  lie  by  and  subject  his  antagonist  to 
the  expense  and  delay  which  frequently  attend 
a  reference,  and  then,  upon  the  coming  in  of 
the  master's  report,  to  object  to  the  principles 
upon  which  the  reference  had  been  directed  to 
be  conducted.  In  Atkinson  v.  Manks,  1  Cow., 
709,  I  observed  that  the  appellant  was  pre- 
cluded from  objecting  to  the  order  of  refer- 
ence, by  having  acted  under  it ;  that  if  that 
order  established  principles,  or  gave  instruc- 
tions to  the  master,  which  he  thought  errone- 
ous, he  should  have  appealed  from  it  at  once, 
instead  of  prosecuting  the  reference.  After 
having  tried  the  practical  operation  of  those 
principles  and  instructions  upon  his  rights,  it 
is  too  late  for  him  to  object  to  them.  Any  error 
235*]  *that  the  master  may  have  made  in  the 
application  of  those  principles  in  the  inquiry 
before  him,  is  open  for  correction,  upon  the 
coming  in  of  his  report  ;  but  the  principles 
themselves  are  the  law  of  the  master,  necessary 
to  be  settled  before  he  enters  upon  the  refer- 
•ence  and,  therefore,  admitted  to  be  settled  by 
the  parties  who  prosecute  and  conduct  the  ref- 
erence. Where  the  decree  to  be  pronounced 
in  this  court  upon  the  matter  appropriately 
brought  up  upon  the  appeal,  requires  the  mod- 
ification of  some  previous  order  to  make  it  con- 
sistent with  such  decree,  such  order  may  be 
modified  accordingly.  But  that  principle,  I  ap- 
prehend, applies  only  to  cases  where  the  differ- 
ent orders  or  decrees  are  so  blended  together 
that  the  decision  upon  the  one  appealed  from, 
necessarily  involves  the  consideration  of  the 
other.  No  such  necessary  connection  exists  be- 
tween a  decree  confirming  a  master's  report 
upon  a  reference  and  the  previous  order  direct- 
ing the  reference  and  settling  the  principles 
upon  which  it  was  to  be  conducted. 
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But  I  do  not  desire  to  put  the  decision  of  the 
question  now  before  the  court  upon  the  ground 
which  I  have  last  been  considering.  The  first 
ground  seems  to  me  to  be  conclusive,  and  I 
have  adverted  to  the  other  because  the  general 
considerations  involved  in  it  appear  to  have  a 
direct  bearing  upon  the  question  immediately 
before  the  court,  and  tend  to  mark  the  strength 
and  extent  of  my  views  in  relation  to  it.  I 
think  the  preliminary  objection  is  well  taken, 
and  that  the  appeal  should  be  dismissed  on  that 
ground. 

By  Mr,  Senator  Allen.  By  the  Act  organ- 
izing this  court,  it  is  enacted  that  all  errors 
happening  in  the  Court  of  Chancery,  the  Su- 
preme Court  or  Court  of  Probates,  shall  be  re- 
dressed and  corrected  by  this  court;  and  that 
all  persons  dj^rieved  by  any  sentence,  judg- 
ment, decree  or  order  of  the  Court  of  Chancery, 
may  appeal  from  the  same,  or  any  part  there- 
of, to  this  court,  and  that  the  court,  if  the  ap- 
peal be  from  the  Court  of  Chancery,  shall  re- 
quire the  CJuinceUor  to  assign  the  reasons  of 
such  sentence,  judgment,  decree  or  order,  and 
shall  have  full  power  to  examine,  hear  and 
finally  determine  all  such  appeals  from  the  said 
Court  of  Chancery,  and  all  matters  concerning 
the  same,  and  to  reverse,  affirm  or  alter  such 
sentence,  decree  or  Older  *and  to  make  [*236 
such  other  order  or  decree  thereon  as  equity 
and  justice  shall  require.  1  R.  L.,  133.  134. 
Thus,  by  the  supreme  authority  of  the  State, 
all  persons  aggrieved  by  any  decree  or  order 
of  the  Court  of  Chancery,  are  authorized  to 
appeal  from  the  same  to  this  court;  and  if  this 
is  a  privilege  belonging  to  every  citizen  of  this 
State,  upon  what  authority  has  it  been  decided 
that  no  appeal  lies  from  a  decree  of  the  Chan- 
cellor, on  default  of  the  defendant  in  not  ap- 
pearing at  the  hearing?  If  the  authority  is  de- 
rived from  the  common  law  of  England,  it  has 
been  abrogated  by  the  statute  organizing  this 
court,  as  only  such  part  of  the  common  law  is 
the  law  of  this  State  as  has  not,  since  Apr.  19, 
1775,  been  altered  or  repealed. 

If  this  rule  is  to  be  enforced  in  every  case  in 
which  the  defendant  may  omit  to  appear  at 
the  final  hearing,  be  the  cause  of  his  non  ap- 
pearance ever  so  urgent,  or  his  excuse  ever  so 
reasonable,  it  appears  to  me,  great  injustice ' 
may  be  done  to  suitors  who  may  have  just  and 
reasonable  cause  for  the  course  they  may  have 
pursued  in  the  matter.  In  the  case  now  under 
consideration,  for  instance,  there  was  no  man- 
ner of  reason  or  cause  whatever,  for  the  ap- 
pearance of  the  defendant  in  the  court  below 
at  the  making  of  the  final  decree  of  the  Chan- 
cellor. The  complainant  had  presented  his 
bill,  going  fully  into  the  merits  of  his  claim, 
and  the  defendants  had  answered  the  com- 
plaint. In  addition,  a  mass  of  testimony,  oc- 
cupying 29  pages  of  the  case,  was  produced, 
and  the  cause  was  submitted  to  the  Chancellor 
upon  the  pleadings  and  proofs  and  the  written 
arguments  of  counsel.  Everything  that  could 
be  said  or  proved  on  the  merits  of  the  c#se,  was 
before  the  Chancellor  from  Aug.  to  Oct.,  1828, 
when  he  made  his  first  decree,  and  gave  his 
opinion  and  reasons  for  such  decree;  by  which 
the  whole  question  in  controversy  is  settled. 
The  main  question  between  the  parties  was, 
whether  the  deed  from  Whittick  to  Van  Schel- 
i  luyne  was  an  absolute  conveyance,  or  only  a 
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mortgage,  and  the  Chancelloi'  decreed  it  to  be 
a  mortgage.  He  then  decreed  further,  that 
Rogers  and  Sherwood,  who  had  purchased  the 
property  from  the  appellants,  should  remain 
in  undisturbed  possession  of  the  premises;  that 
the  master  should  state  an  account,  charging 
the  complainant  with  the  bond  of  $564,  with 
interest,  and  charging  the  defendants  with  ^11 
237*]  *sums  received  by  Van  Schelluyne 
after  the  date  of  said  bond,  also  with  interest; 
and  also,  with  all  sums  received  from  the  State, 
on  account  of  the  two  lots  which  fell  within 
.the  State  of  Yt.,  also  with  interest;  also,,  with 
the  rents  and  profits  of  lot  No.  19,  excepting 
so  much  as  was  applied  to  the  maintenance  of 
Henry  Whittick,  the  idiot;  also,  with  the  pur- 
chase money  received  from  Rogers  and  Sher- 
wood, and  interest  thereon;  alp  to  ascertain 
what  had  been  received  by  the  defendants  from 
the  lot  since  the  decease  of  Van  Schelluyne, 
with  the  usual  authority  to  the  master  to  ex- 
amine witnesses  and  compel  the  production  of 
books  and  papers. 

It  is  clear,  therefore,  to  my  mind  at  least, 
that  every  subject-matter  in  controversy  was 
settled  by  this  decree;  not  a  single  item  was 
left  unattended  to;  and  as  it  is  presumed  all  the 
defendants  appeared  before  the  master  and  ex- 
hibited their  testimony  in  the  cause  submitted, 
they,  of  course,  knew  the  result  the  master 
had  arrived  at  in  stating  the  account.  They 
knew  also,  that  inasmuch  as  the  Chancellor  had 
designated  the  several  items  of  charge  and 
credit,  that  there  was  no  manner  of  probability, 
and  that  they  had  no  reason  from  the  circum- 
stances of  the  case  to  believe,  that,  from  any- 
thing they  could  object,  this  opinion,  after 
having  been  deliberated  on  for  two  months, 
from  Aug.  to  Oct.,  1828,  would  be  changed  or 
altered.  The  main  question  had  been  defin- 
itively settled,  that  the  conveyance  was  a  mort- 
gage, and  it  was  on  the  reversal  of  this  decis- 
ion that  the  whole  matter  in  controversy  turned ; 
they  could,  therefore,  only  hope  for  relief 
by  an  appeal  to  another  tribunal.  Under  these 
circumstances,  of  what  use  would  it  have  been 
for  them  to  appear  at  the  final  decree  on  the 
master's  report?  Certainly  none. 

The  final  decree,  confirming  the  report  of 
the  master,  was  made  Aug.  28,  1829.  From 
the  opinion  of  the  Chancellor  I  infer,  that  he 
considered  the  whole  matter  in  controversy  set 
tied  by  his  decree  of  Oct.,  1828,  as  the  reason- 
ing of  the  opinion  appears  to  be  founded  on 
the  pleadings  and  evidence  before  him  at  that 
time;  he  thus  embodies  the  decree,  substan- 
tially, in  his  opinion,  that  the  deed  from  Whit- 
tick  was  only  intended  by  the  parties  as  a  se- 
curity for  the  payment  of  money;  that  there 
must  be  a  reference  to  a  master  to  take  and 
238*/]*state  an  account,  giving  directions  for 
his  guide  in  the  proceedings  as  already  noticed. 
With  these  facts,  and  the  circumstances  at- 
tending them  in  view,  it  would,  in  my  opin- 
ion, neither  be  consonant  with  equity,  or  the 
provisions  of  the  statute,  to  deprive  the  appel- 
lants oT  the  privilege  of  having  their  cause 
heard  in  this  court. 

Several  cases  were  cited  by  the  counsel  for 
the  respondents  as  authority  for  the  motion  to 
dismiss  the  appeal.  They  differ,  however,  from 
the  case  under  consideration,  in  some  icspects 
at  least.  Sands  v.  Hildreth,  12  Johns.,  498,  was 
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a  final  decree,  and  the  only  decree  on  the  mer- 
its of  the  case;  while  in  the  case  before  us,  the 
final  decree  was  not  on  the  merits,  but  on  the 
report  of  the  master.  In  Jaques  v.  M.  E. 
Church,  17  Johns.,  548,  it  was  held  that  an  ap- 
peal from  a  final  decree  in  a  cause  opens  for 
the  consideration  of  the  court  all  prior  inter- 
locutory orders  or  decrees  in  any  way  con- 
nected with  the  merits  of  the  final  decree.  A 
final  decree  is  that  which  is  made  when  all  the 
material  facts  in  the  cause  have  been  ascer- 
tained, so  as  to  enable  the  Court  of  Chancery 
to  understand  and  decide  on  the  merits  of  the 
case.  There  is  nothing  different  between  this 
definition  of  a  final  decree  and  the  facts  and  cir- 
cumstances upon  which  the  Chancellor  ground- 
ed his  decree  of  Oct.  17, 1828;  that  decree  ought, 
therefore,  to  be  considered  as  final,  on  the  mer- 
its of  the  question.  In  the  case  last  cited,  Spen- 
cer, J.,  observed:  "This  court  (viz.:  the  Court 
of  Errors)  considers  a  decree  final  which  is 
made  when  all  the  material  facts  in  the  cause 
have  been  ascertained,  so  as  to  enable  the 
court  to  understand  and  decide  upon  its  mer- 
its. There  are  some  interlocutory  orders  that 
must  be  appealed  from  in  15  days,  such  as  an 
order  for  an  issue,  and  others  not  necessary  to 
particularize."  I  think  I  may  safely  conclude 
that  the  judge,  from  whose  opinion  I  have 
quoted,  would  hardly  have  decided  that  the 
decree  of  Oct.  17,  1828,  was  an  interlocutory 
order  or  decree.  In  Campbell  v.  Stakes,  2  Wend., 
144,  the  question  in  controversy  had  not  been 
brought  before  the  Supreme  Court  by  motion 
in  arrest  of  judgment,  or  otherwise,  and,  there- 
fore, is  no  authority  in  the  present  case.  In 
Houghton  v.  Starr,  4  Wend.,  175,  the  question/ 
presented  on  the  record  before  the  Court  of 
*Errors,  had  never  been  presented  to  [*239 
the  consideration  of  or  passed  upon  by  the 
Supreme  Court. 

In  Travis  v.  Waters,  12  Johns.,  508,  it  was 
held  that  a  decree  is  final  when  all  the  circum- 
stances and  facts,  material  and  necessary  to  a 
complete  explanation  of  the  matters  in  litiga- 
tion, are  brought  before  the  court,  and  so  fully 
and  clearly  ascertained  by  the  pleadings  of 
both  sides/that  the  court  is  enabled  from  them 
to  collect  the  respective  merits  of  the  parties 
litigant,  and  upon  full  consideration  of  the 
case  mad  out  ande  relied  upon  by  each,  deter- 
mine between  them,  according  to  equity  and 
good  conscience.  Here,  again,  is  a  definition, 
of  a  final  decree  which  meets  the  case  under 
consideration  in  every  possible  point  in  which 
it  can  be  viewed.  All  the  material  circum- 
stances and  facts  were  before  the  Chancellor 
when  he  made  his  decree  of  Oct.,  1828,  and  so 
fully  and  clearly  were  they  explained  to  hia 
satisfaction,  that  he  had  no  difficulty  in  deter- 
mining between  the  parties  litigant,  as  he- 
viewed  the  matter,  in  equity  and  good  con- 
science. In  Atkinson  v.  Manks,  1  Cow.,  700, 
Sutherland,  J.,  observed:  "It was  contended 
that  this  decree  was  interlocutory,  not  final, 
and  that  the  appeal,  therefore,  should  have 
been  entered  within  fifteen  days  after  the  mak- 
ing the  decree."  By  that  decree,  the  Chancel- 
lor determined  the  bill  of  interpleader  to  have 
been  properly  filed;  according  to  my  view  of 
the  case,  that  was  the  material,  and  only  mate- 
rial point,  so  far  as  the  complainant  was  con- 
cerned, which  the  court  was  called  on  to  de- 
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cide,  and,  the  moment  the  decree  was  pro- 
nounced, the  object  was  obtained  which  the 
complainant  sought  by  his  bill.  In  accordance 
with  this  opinion,  I  think  I  am  authorized  to 
hold,  that  by  the  decree  of  Oct.  17,  1828,  the 
Chancellor  having  decided  that  the  deed  from 
Whittick  to  Van  Schelluyne  was  a  mortgage, 
he  decided  the  only  material  point  in  the  cause, 
so  far  as  the  complainant  was  concerned ;  and 
accordingly,  the  moment  that  decree  was  pro- 
nounced, the  material  object  was  obtained 
which  the  complainant  sought  by  his  bill. 

The  hurried  manner  in  which  I  have  been 
compelled  to  examine  these  cases,  and  prepare 
this  opinion,  must  be  my  apology,  if  I  have 
been  led  into  any  error  as  to  the  true  bearing 
of  any  of  the  authorities  cited  or  commented 
24O*]  on;  but  in  this  I  *cannot  be  mistaken, 
that  the  case  of  the  appellants  in  this  court  is 
not  precisely  within  the  rule  of  any  of  the  cases 
referred  to. 

This  court  is  directed  by  the  statute  to  hear 
and  finally  determine  all  appeals  from  the 
Court  of  Chancery,  and  to  reverse  or  affirm  all 
such  decrees  or  orders  appealed  from,  and  to 
make  such  other  order  thereon  as  equity  and 
justice  shall  require.  We  proceed,  therefore, 
in  accordance  with  this  provision,  to  reverse 
or  confirm  the  decrees  of  the  Chancellor  when 
appealed  from;  and  is  not  a  decree  by  default 
as  much  the  decree  of  the  Court  of  Chancery 
as  though  it  was  made  after  argument  or  on 
the  pleadings  in  the  cause  ?  I  can  perceive  no 
difference.  I  doubt  the  propriety  of  the  rule 
contended  for  by  the  respondent  in  any  case, 
and  particularly  in  the  present.  It  is,  in  fact, 
an  invasion  of  the  rights  of  the  citizens  of  this 
State  to  say,  that  for  the  omission  of  a  mere 
form  of  proceeding,  they  shall  be  precluded 
from  the  privilege  of  appealing  to  this  court  of 
the  last  resort — a  court  which  I  trust  the  peo- 
ple will  never  consent  to  part  with.  I  think, 
from  the  best  consideration  I  have  been  able  to 
give  the  subject,  that  the  motion  to  dismiss  the 
appeal  should  be  denied,  and  that  the  cause 
should  be  permitted  to  proceed. 

By  Mr.  Senator  Beardsley.  It  seemed  to 
be  conceded  on  the  argument,  that  if  the  de- 
cree of  Aug. ,  1829,  had  not  been  taken  by  de- 
fault, and  had  been  appealed  from,  it  would 
necessarily  have  drawn  into  consideration  the 
merits  of  the  preceding  decree,  on  the  author- 
ity of  Jaques  v.  M.  E.  Church,  17  Johns.,  548. 

If  there  is  any  doctrine  well  established  by 
adjudications  in  this  court,  it  is  that  a  decree 
taken  by  default  in  the  court  below,  is  not  the 
subject  of  an  appeal;  nor  will  this  court  lend 
its  aid  to  redress  real  or  imaginary  grievances, 
to  which  the  attention  of  the  court  below  has 
not  been  called  by  the  party  who  seeks  redress. 
These  questions  have  so  often  and  so  recently 
been  before  the  court,  that  it  cannot  be  neces- 
sary to  reiterate  the  reasons  that  have  been  as- 
signed, but  merely  to  refer  to  the  authorities 
which  sustain  the  proposition  contended  for. 
Sands  v.  Hildreth,  12  Johns..  493;  Oelston  v. 
241*]  Hoyt,  13*7S.,  575;  Henry  v.  Cuyler,  17 
Id.,  469,  etc.;  Coldenv.  Knickerbocker,  2 Cow., 
49;  Campbell  v.  Stakes,  2  Wend.,  144;  Hough- 
ton  v.  Starr,  4  Id.,  179. 

This  court  is  strictly  of  appellate,  not  of 
original  jurisdiction,  and  a  contrary  doctrine 
would  add  greatly  to  its  legal  attributes.  The 
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question  then  is,  was  the  decree  of  Oct. ,  1828, 
an  interlocutory  or  a  final  decree  ?  If  inter- 
locutory, it  should  have  been  appealed  from  in 
15  days;  if  final,  the  present  appeal  is  in  due 
time,  and  must  be  sustained.  It  was  not  pre- 
tended that  this  was  so  far  final  as  to  be  the 
subject  of  an  enrolment  under  the  statute,  but 
it  ^vas  contended  that,  as  it  settled  the  leading 
principles  of  the  case,  it  was  in  its  nature  sub- 
stantially a  final  decree.  It  appears  to  me  that 
it  was  not  such  a  decreeHs  the  statute  contem- 
plates as  being  final  in  the  cause.  The  very 
best  reasons  exist  for  keeping  up  the  distinc- 
tion between  interlocutory  and  final  decrees. 
Each  is  the  subject  of  appeal ;  but  if  a  party 
wishes  to  appeal  from  an  interlocutory  order, 
good  faith  would  seem  to  require  that  he  should 
enter  his  appeal  at  once,  and  not  put  the  party 
to  expense  and  delay  in  proceeding  under  such 
order,  where  an  appeal  is  intended  to  be 
brought.  The  impropriety  of  sustaining  an  ap- 
peal from  an  order  where  the  party  has  in  a 
measure  admitted  its  correctness  by  acting  un- 
der it,  seems  to  be  apparent.  In  the  present 
case,  had  the  appellants  appealed  directly  from 
the  order  of  Oct.,  1828,  the  present  respond- 
ent would  not  have  been  put  to  the  expense 
and  delay  of  a  protracted  and  expensive  ref- 
erence. 

It  appears  that  the  appellants  were  so  far 
willing  to  acquiesce  in  the  principles  estab- 
lished by  the  Chancellor,  as  to  ascertain  how 
the  balance  would  stand  on  taking  the  account, 
and  then  on  finding  it  against  them,  to  appeal. 
Still,  the  party  has  a  right  to  wait  till  the  final 
decree  is  pronounced,  and  then,  by  an  appeal 
from  that  decree,  bring  up  antecedent  orders 
for  reversal  or  modification.  But  if  he  wishes 
to  avail  himself  of  this  right,  he  must  not  suf- 
fer the  final  decree  to  be  taken  against  him  by 
default. 

The  decree  of  Oct.,  1828,  was  not  a  final  de- 
cree, within  the  meaning  of  the  statute;  it 
could  not  be  enrolled;  it  did  not  settle  all  the 
rights  of  the  parties;  accounts  were  to  be  taken 
*and  equities  were  reserved  till  the  [*242 
coming  in  of  the  master's  report.  Travis  v. 
Waters,  12  Johns.,  509,  510.  On  the  hearing 
of  that  report,  all  the  rights  of  the  parties  were 
settled,  and  that  was  the  final  decree,  and  the 
only  decree  that  could  be  enrolled  as  such.  In 
Harr.  Ch.,  420,  decrees  are  defined  as  follows: 
"  A  decree  is  final,  when  all  the  circumstances 
and  facts,  material  and  necessary  to  a  complete 
explanation  of  the  matters  in  litigation,  are 
brought  before  the  court,  and  so  fully  and 
clearly  ascertained  by  the  pleadings  on  both 
sides,  that  the  court  is  enabled  from  thence  to 
collect  the  respective  merits  of  the  parties  liti- 
gant, and  upon  a  full  consideration  of  the  case 
made  out  and  relied  upon  by  each,  determine 
between  them  according  to  equity  and  good 
conscience.  A  decree  is  interlocutory,  when 
it  appears  that  some  material  circumstance  or 
fact,  necessary  to  be  made  known  to  the  court, 
is  either  not  stated  in  the  pleadings,  or  so  im- 
perfectly ascertained  by  them,  that  the  court, 
by  reason  of  that  defect,  is  unable  to  determine 
finally  between  the  parties;  and,  therefore,  a 
reference  to,  or  an  inquiry  before  a  master,  or 
a  trial  of  the  facts  before  a  jury,  becomes  nec- 
essary to  have  the  doubts  occasioned  by  that 
defect  removed;  the  court,  in  the  meantime, 
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suspends  its  final  judgment  until,  by  the  mas- 
ter's report  or  the  verdict  of  a  jury,  it  is  en- 
abled to  decide  finally.  Another  thing  also 
retards  the  completion  of  decrees;  frequently 
long  accounts  are  to  be  settled,  incumbrances 
and  debts  to  be  inquired  into,  and  a  hundred 
little  facts  to  be  cleared  up,  before  a  decree 
can  do  full  and  sufficient  justice.  These  mut- 
ters are  always  by  the  decree  on  the  first  hear- 
ing referred  to  a  master  in  chancery  to  exam- 
ine, and  then  he  is  to  report  the  fact  as  it  ap- 
pears to  him  to  the  court;  the  report  may  be 
excepted  to,  disproved  or  overruled,  Or  other- 
wise is  confirmed  and  made  absolute  by  the 
court.  When  all  issues  are  tried  and  settled, 
and  all  references  to  the  master  ended,  the 
cause  is  again  brought  to  hearing  upon  the 
matters  of  equity,  and  then  a  final  decree  is 
made.  3  Bl.  Com.,  453.  "  A  final  decree  is 
that  which  is  made  when  all  the  material  facts 
in  a  cause  have  been  ascertained,  so  as  to  en- 
able the  Court  of  Chancery  to  understand  and 
decide  on  the  merits  of  the  case."  Jaques  v. 
M.  E.  Church,  17  Johns.,  548. 
243*]  *Appeals,  although  matters  of  right, 
are  not  to  be- encouraged ;  and  the  object  of  the 
law  in  requiring  an  appeal  from  an  interlocu- 
tory order  to  be  entered  in  15  days,  is  to  expe- 
dite legal  proceedings,  to  save  the  expense  of 
proceeding  under  these  orders,  and  to  prevent 
captious  objections  merely  for  the  purpose  of 
delay.  The  policy  of  the  law  requires  a  party 
in  chancery,  as  well  as  at  law,  to  avail  himself 
of  an  objection  at  the  first  opportunity,  and  in 
most  cases  an  omission  to  do  so  is  considered 
an  acquiescence  in  the  correctness  of  the  pro- 
ceedings, or  a  waiver  of  the  matter  that  might 
be  urged  as  an  objection,  if  urged  at  a  proper 
time.  Thus,  in  suits  at  law,  where  a  default 
has  been  obtained,  and  the  defendant,  instead 
of  applying  at  once  to  set  it  aside,  chooses  to 
take  his  chance  before  a  sheriff's  jury  on  exe- 
cuting a  writ  of  inquiry,  it  must  be  a  case  of 
peculiar  and  marked  distinction,  if  a  court 
could  be  induced  to  set  aside  a  default.  In  this 
view  of  the  case.it  may  even  be  doubted  wheth- 
er the  appellants,  by  appearing  before  the 
master  instead  of  directly  appealing  from  the 
first  order  of  the  Chancellor,  have  not  precluded 
themselves  from  objecting  to  that  order,  even 
if  they  had  appeared  on  the  final  hearing,  and 
whether  any  other  objection  could  have  been 
raised,  had  they  appeared,  except  an  objection 
to  the  master's  report. 

On  the  whole,  I  am  for  dismissing  this  ap- 
peal. I  see  nothing  in  the  policy  of  the  law  to 
induce  this  court  to  retain  it,  or  in  the  merits 
to  warrant  the  court  in  straining  for  reasons 
to  sustain  the  appeal. 

By  Mr.  Senator  Maynard.  I  understand 
it  to  have  been  admitted  on  the  argument, that 
if  the  appeal  be  properly  brought  from  the 
final  decree,  it  brings  up  the  decretal  order  di- 
recting a  reference,  and  settling  the  principles 
upon  which  it  should  be  conducted  ;  and  if 
not,  that  there  can  be  no  appeal.  The  only 
question,  therefore,  presented  by  this  prelimi- 
nary objection  is,  whether  the  appeal  is  prop- 
erly brought  from  the  final  decree. 

Analogous  questions  have  frequently  been 
decided  in  this  court,  but  this  precise  question 
has  never  been  presented.  In  all  cases  where 
thia  court  has  dismissed  a  writ  of  error  or  an 
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*appeal  upon  a  similar  objection,  it  [*244 
has  acted  on  the  principle,  that  as  this  is  a 
court  of  appellate  jurisdiction,  it  will  not  re- 
view a  judgment  or  decision,  unless  the  ques- 
tions presented  here,  have  been  actually  and 
distinctly  presented  to  the  court  below,  so  that 
the  judgment  or  decision  of  that  tribunal  might 
have  been  pronounced  upon  them.  Upon  this 
principle  this  court  has  refused  to  entertain  a 
writ  of  error,  where  a  party  had  declined  to  ar- 
gue a  demurrer  and  suffered  judgment  to  be 
rendered  against  him  by  default.  Qelston  v. 
Hoyt,  13  Johns.,  561  ;  Henry  v.  Cuyler,  17  Id., 
469.  Also,  in  a  case  where  there  had  been  no 
appearance  in  the  cause  on  the  part  of  the  de-  * 
fendant,  but  all  proceedings  had  been  taken 
upon  his  default.  Golden  v.  Knickerbacfor,  2 
Cow.,  31.  Also,  where  a  judgment  has  been 
rendered  after  verdict,  and  the  supposed  errors 
existing  in  the  record  had  never  in  a  proper 
manner  been  submitted  to  the  Supreme  Court, 
Houghton  v.  Starr,  4  Wend.,  175.  In  like  man- 
ner this  court  dismissed  an  appeal  where  the 
cause  had  been  regularly  set  down  for  a  hear- 
ing on  bill  and  answer,  and  on  due  notice  the 
party  appealing  did  not  appear,  but  suffered  a 
decree  to  be  entered  against  him  by  default, 
when  he  might  have  had  the  decision  of  the 
Chancellor  upon  the  merits  of  his  cause.  Sands 
v.  Hildreth,  12  Johns.,  493.  In  all  these  cases 
it  was  a  question  of  jurisdiction,  and  it  was 
held  that  the  party  seeking  the  aid  of  this  court 
had  not  done  enough  to  confer  jurisdiction  ; 
and  in  one  case,  that  it  could  not  be  given  by 
consent. 

The  reason  urged  for  the  dismissal  in  these 
cases  was  drawn  from  the  Constitution,  which 
requires  the  court  below  to  assign  the  reasons 
of  its  judgment  or  decision.  This  is  an  impos- 
sibility where  the  merits  of  the  cause  have  not 
been  presented  to  the  court.  This  court  could 
not,  therefore, acquire  jurisdiction  of  the  cause, 
and  solely  on  account  of  the  default  of  the 
party  seeking  its  aid.  This  case  differs  from 
all  those,  and  the  principle  that  governed  the 
decision  in  them  has,  in  my  view,  no  applica- 
tion to  the  facts  in  this.  The  appellants  did 
appear  at  the  hearing  on  the  merits  in  this 
cause,  and  did  present  to  the  Chancellor  the 
reasons  which  they  assign  for  error  here.  That 
officer  has  informed  us  of  the  reasons  of  his 
decision,  and  his  opinion  proves  that  the  cause 
was  fully  discussed  *and  considered.  [*245 
What  more  can  be  necessary  to  show  that  this 
case  is  not  within  the  reason  of  those  decisions? 
It  is  said  this  court  has  decided  that  it  will  not 
review  a  judgment  or  decision  which  has  been 
rendered  upon  a  default.  It  has  so  decided, 
but  always  upon  the  same  principle  and  for 
the  same  reason — that  the  party  appealing  had 
not  presented  to  the  court  below  the  causes  as- 
signed for  error  here  ;  and  that  the  court  be- 
low had  not,  because  it  was  impossible,  in- 
formed this  court  of  the  reasons  of  its  judg- 
ment or  decision.  To  apply  those  decisions  to 
this  case,  where  the  appellants  have  done  pre- 
cisely what  there  had  been  a  failure  to  do  in 
the  others,  arid  where  the  Chancellor  has  given 
those  reasons,  the  want  of  which  in  the  other 
cases  deprived  this  court  of  jurisdiction,  would 
be  to  substitute  the  fact  of  decisions  for  the 
principles  and  reasons  that  governed  and  jus- 
tified them. 
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It  is  true,  the  appellants  did  not  appear  when 
the  master's  report  came  in  and  the  final  de- 
cree was  made.  Why  should  they?  What  ne- 
cessity or  use  was  there  for  their  appearance? 
The  master  had  governed  himself  in  making 
his  report  by  the  principles  prescribed  by  the 
Chancellor,  and  the  appellants  had  no  objec- 
tion to  make  to  the  manner  in  which  he  had 
executed  his  trust.  They  contested  the  prin- 
ciples prescribed  to  him,  and  not  the  report 
made  in  accordance  with  them.  The  case  pre- 
sents the  question  whether  a  mere  bodily  per- 
sonal appearance  in  the  court-room,  and  an 
answer  when  the  cause  is  called  on  the  final 
hearing,  is  requisite  to  enable  a  party  to  bring 
into  this  court  a  cause  which  has  been  strenu 
ously  contested  and  fully  discussed  in  the 
court  below.  To  come  into  this  court  is  mat- 
ter of  right ;  it  is  secured  by  the  Constitution 
and  the  laws  ;  there  is  no  restraint  upon  its  ex- 
ercise and  enjoyment,  except  what  is  created 
by  the  appellate  character  of  this  court,  and  the 
constitutional  requirement  that  the  court  be- 
low shall  assign  to  this  the  reasons  of  its  judg- 
ment or  decree.  If  a  party  by  his  own  default 
withdraws  the  merits  of  his  cause  from  the 
consideration  of  the  court  below,  and  thereby 
renders  impossible  a  compliance  with  that  con- 
stitutional requirement,  he  waives  his  right  to 
have  the  judgment  or  decree  of  the  inferior 
tribunal  reviewed  in  this  court.  His  own  act 
has  rendered  such  review  impossible  within 
246*]  the  intendment  *of  the  Constitution  ; 
but  if  he  has  brought  the  merits  of  his  cause 
fully  before  the  court  below,  and  urged  them 
upon  its  consideration,  and  tha,t  court  assigns 
to  this  the  reasons  of  its  judgment  or  decree, 
in  my  view,  both  the  party  and  the  court  have 
fulfilled  their  duties.  All  is  done  that  the  Con- 
stitution or  the  laws  require  to  give  this  court 
jurisdiction,  and  if  it  have  jurisdiction,  I  can- 
not discover  upon  what  principle  it  can  re- 
fuse to  hear  a  cause  brought  hither  for  its  re- 
view. 

It  is  true  a  part}'  may  appeal  from  every  in- 
terlocutory order  of  the  Court  of  Chancery, 
whereby  he  may  be  aggrieved,  but  there  is  no 
constitutional  or  statutory  provision  that  he 
shall  so  appeal  or  be  precluded  from  appealing 
from  the  final  decree  ;  nor  is  there  any  such 
provision  that  a  party  shall  appear  at  the  final 
hearing,  if  he  have  done  his  duty  in  the  pre- 
vious stages  of  the  cause,  to  entitle  him  to  the 
exercise  of  his  right  to  come  into  this  court. 
What  practical  utility  can  attend  such  an  ap- 
pearance? If  the  appellants  in  this  cause  had 
appeared,  they  could  not  have  had  permission 
to  re-argue  their  cause.  Its  merits  had  been 
fully  discussed  and  decided.  All  they  could 
have  been  allowed  to  do  would  have  been  to 
object  to  the  proceedings  subsequent  to  the  de- 
cretal order.  In  case  of  an  appearance,  the 
reasons  of  the  Chancellor  would  have  been  pre- 
cisely what  they  are  now.  What  then  would 
have  been  gained  by  an  appearance  in  point  of 
jurisdiction?  I  am  not  aware  that  the  decision 
of  this  preliminary  question  can  be  important 
to  the  interests  of  the  parties  in  this  case,  but 
in  my  view  it  involves  a  question  of  constitu- 
tional and  legal  right.  Believing  that  the  ap- 
pellants have  satisfied  the  requirements  of  the 
Constitution  and  the  practice  of  this  court,  and 
that  none  of  its  decisions  forbids  us  to  enter  - 
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tain  this  appeal,  my  opinion  is,  that  the  mo- 
tion to  dismiss  should  be  denied. 

The  appellants  cannot  assign  for  error  or 
avail  themselves  of  anything  that  occurred  in 
the  cause  after  the  decretal  order,  because  by 
their  non-appearance  they  waived  all  objec- 
tions to  the  subsequent  proceedings. 

On  the  question  being  put — Shall  this  ap- 
peal be  dismissed? — the  members  of  the  Court 
expressed  their  opinions  as  follows: 
,  *In  the  affirmative— The  CHIEF  Jus-  [*24  7 
TICE,  Mr.  Justice  SUTHERLAND,  and  Senators 
Armstrong,  Beardsiey,  Conklin,  Deitz,  Foster, 
Gere,  Hubbard,  McLean,  Rexford,  Tallmadge, 
Throop,  Todd,  Wescott—15. 

In  the  negative — Senators  Allen,  Branson, 
Dodge,  Lynde,  Matfter,  Maynard — 6. 

Wliereupon,  the  appeal  was  dismissed. 

Cited  in— 9  Wend.,  555 :  14  Wend..  541 :  25  Wend., 
250 ;  7  Paige,  93 ;  9  Paige,  638 ;  1  N.  Y.,  33 ;  8  Barb., 
353 ;  5  How.  Pr.,  325 ;  40  Super.,  337 ;  1  Daly,  456  ;  6 
Daly,  269 ;  1  Leg.  Obs..  47. 


FURNISS  ET  AL.,  Appellants, 

AND 

HONE  ET  AL.,  Respondents. 

Delivery  of  Goods  Sold  at  Auction — WhetJier  Ab- 
solute or  Conditional —  Usage  or  Custom  as  to 
Delivery  Prior  to  Giving  of  Notes —  Waiver — 
Pleading. 

Where,  to  a  bill  in  chancery,  charging  certain 
goods  to  have  been  sold  at  auction,  to  be  paid  for 
in  approved  indorsed  notes  at  6  months,  and  that 
such  goods  were  delivered  to  the  buyer,  in  pursu- 
ance of  a  usage  existing  in  the  City  of  N.  Y.,  to  de- 
liver them  when  called  for,  and  afterwards  to^call 
for  the  notes  to  be  jriven  in  security  for  the  pay- 
ment of  the  goods,  averring  such  delivery  to  be 
conditional — the  defendant  answered ,  denying  the 
purchase  upon  the  terms  stated  in  the  bill,  and  al- 
leging that  the  goods  were  bought  under  a  special 
agreement,  by  which  he  was  a  liberty  to  settle  for 
such  purchases  as  he  should  make  at  the  auc- 
tion sales  of  the  complainants,  in  the  notes  of  his 
customers,  indorsed  by  himself,  at  such  reasonable 
times  after  the  purchases  as  should  suit  his  conven- 
ie_nce,  and  insisting  that  the  delivery  of  the  goods  to 
him  was  absolute,  and  that  the  complainants  had  no 
lien ;  it  was  held,  that  the  delivery  of  the  goods  was 
absolute,  and  that  the  complainants  were  not  enti- 
tled to  an  injunction,  staying  the  proceeds  of  the 
sales  of  the  goods  in  the  hands  of  an  assignee  under 
a  voluntary  assignment,  executed  within  10  days 
after  the  sale,  for  the  benefit  of  certain  favored 
creditors  of  the  assignor. 

Whether  a  delivery  of  goods  under  a  usage  or 
custom  in  the  City  of  N.  Y.,  where  goods  are  sold 
at  auction,  to  be  paid  for  in  approved  indorsed 
notes,  to  deliver  the  goods  to  the  buyer  when  called 
for,  and  afterwards  to  send  for  the  notes,  be  an  ab- 
solute delivery  so  as  to  pass  the  title,  or  only  a  con- 
ditional delivery,  qucere. 

Whether,  in  pleading  such  usage,  so  as  to  make  it 
beneficial,  it  be  necessary  to  aver,  that  notwith- 
standing such  delivery,  it  is  the  known  usage  and 
custom  for  vendors  in  such  sales  to  reclaim  the 
property,  if  the  conditions  be  not  complied  with, 
qurere. 

If  such  usage  was  established,  it  seems  that  a  de- 
lay of  7  days  in  sending  for  the  notes  would  be  con- 
sidered a  waiver  of  the  condition. 

Citations— 6  Wend.,  77  :  6  Johns.  Ch.,  437,  438:  1 
Paige,  312.  321,  322;  4  Mass.,  405;  4  Pick..  449,  516 ;  6 
Pick.,  252;  6  Cow.,  250;  17  Mass.,  606;  1  H.  Bl.,  362; 
13  Johns..  434 ;  6  Cow.,  110  ;  2  Mas.,  236. 

A  PPEAL  from  chancery.  Sep.  11,  1828, 
-il.  Furniss,  one  of  the  appellants,  bought  of 
the  respondents,  *who  are  auctioneers  [*248 
in  the  City  of  N.  Y.,  goods  at  auction  to  the 
amount  of  $235.40,  and  on  the  16th  of  the  same 
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month  purchased  another  parcel,  amounting 
to  $243.06.  The  goods  were  delivered  to  Fur- 
niss,  with  bills  of  sale  accompanying  the  same; 
the  second  bill  specifying  that  the  goods  were 
sold  at  a  credit  of  6  months.  Sep.  19,  Furniss 
stopped  payment,  and  on  the  next  day  he  exe- 
cuted an  assignment  of  his  goods,  including 
such  of  the  goods  purchased  by  him  of  the  re- 
spondents as  remained  unsold,  and  which  prin- 
cipally did  remain  unsold,  to  Duane,  the  other 
appellant  in  this  case,  in  trust  for  certain  of 
the  creditors  of  Furniss.  Sep.  22,  the  goods 
were  removed  to  the  actual  possession  of  Du- 
ane, who  on  the  next  day  shipped  them  to 
Philadelphia,  where  they  were  sold  at  auction, 
and  the  proceeds  remained  in  the  hands  of  Du- 
ane. Sep.  23,  the  respondents  requested  Fur- 
niss to  redeliver  the  goods  to  them,  which  he 
refused  to  do;  and  Sep.  25,  they  demanded  of 
him  a  note  with  an  approved  indorser,  for  the 
amount  of  the  goods  sold  to  him,  which  de- 
mand he  also  refused  to  comply  with.  The  re- 
spondents thereupon,  Sep.  25,  filed  their  bill 
in  chancery,  alleging  that  the  goods  were  sold 
at  auction,  to  be  paid  for  in  approved  indorsed 
notes  at  6  months;  that  it  is  the  known  usage 
and  custom  in  the  City  of  N.  Y. ,  when  goods 
are  sold  at  auction  to  be  paid  for  in  approved 
indorsed  notes,  to  deliver  the  goods  to  the  buy- 
er when  called  for,  and  afterwards  to  send  for 
the  notes  so  given;  that  the  goods  in  question 
were  delivered  to  Furniss,  according  to  such 
usage  and  custom,  and  that  the  notes  were 
sent  for  according  to  the  terms  of  the  sale, 
when  the  respondents  learnt  that  Furniss  had 
stopped  payment ;  that  Furniss  had  refused 
to  give  such  notes,  or  to  redeliver  the  goods. 
Charge  in  the  bill  is,  that  the  delivery  of  the 
goods  to  Furniss  was  conditional ,  and  that  the 
assignment  to  Duane  being  voluntary,  was  an 
act  of  fraud,  and  ought  not  to  deprive  the  re- 
spondents of  their  lien  upon  the  goods.  The 
bill  prayed  for  a  discovery,  and  an  injunction, 
restraining  Duane  from  paying  over  the  pro- 
ceeds of  the  sale  to  the  creditors  for  whose  ben- 
efit the  assignment  was  executed. 

The  appellants  put  in  their  several  answers 
to  the  bill.  Furniss  admits  the  sale  and  deliv- 
249*]  ery  of  the  goods,  but  avers  that  *such 
sales  and  delivery  were  under  and  in  pursu- 
ance of  an  agreement  made  between  one  of  the 
respondents  and  himself,  on  or  about  Oct.  1, 
1826,  to  the  effect  that  he  should  be  at  liberty 
to  purchase  at  the  auction  sales  of  the  re- 
spondents, and  settle  for  such  purchases  in  the 
notes  of  his  customers  (received  in  the  course 
of  business  upon  the  sales  of  goods),  indorsed 
by  him,  making  the  necessary  discounts,  so  as 
to  make  the  notes  equivalent  to  the  general 
terms  of  sale ;  the  purchases  to  be  settled 
for  at  such  reasonable  time  thereafter  as  should 
suit  his  convienience.  He  then  avers  that  his 
purchases  at  the  auction  sales  of  the  respond- 
ents had  all  been  made  under  such  agreement, 
and  not  subject  to  the  general  terms  of  sale, 
that  the  goods  purchased  by  him  were  deliv- 
ered at  or  immediately  after  the  sales  and  the 
same  settled  for  at  such  time  and  in  such  man- 
ner as  suited  his  convenience.  He  denies  that 
the  goods  purchased  by  him  Sep.  11  and  16, 
were  to  be  paid  for  in  approved  indorsed 
notes  at  6  months,  and  avers  that  they  were  to 
to  be  settled  for  agreeably  to  the  terms  of  the 
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agreement  of  Oct.,  1826.  He  admits  that  he 
stopped  payment  Sep.  19,  but  denies  that  at 
the  times  of  the  purchases  of  the  goods  in 
question  he  knew  he  was  insolvent,  though  he 
admits  at  the  time  of  putting  in  his  answer 
that  he  now  believes  he  was  then  in  insolvent 
circumstances;  he  denies  that  he  made  the  pur- 
chases in  contemplation  of  insolvency  and  fail- 
ure in  business,  and  avers  that  the  purchases 
were  made  in  good  faith,  and  under  the  expec- 
tation and  belief  that  he  would  be  able  to  set- 
tle for  the  same  agreeably  to  the  terms  of  the 
agreement  of  Oct.,  1826;  that  he  was  at  the 
time  in  full  business,  and  daily  buying  and 
selling  to  a  much  larger  amount  than  the  two 
bills  of  goods  in  question,  and  so  continued  to 
the  day  of  his  failure;  that  he  was  in  the  daily 
receipt  and  payment  of  money  to  a  much  larg- 
er amount  than  the  two  bills,  and  that  to  the 
day  of  his  failure  he  did  not  suppose  that  he 
would  be  obliged  to  stop  payment.  He  admits 
that  the  assignment  to  Duane  was  voluntary, 
and  made  to  secure  certain  confidential  credit- 
ors; denies  that  the  goods  were  delivered  to 
him  by  the  respondents  conditionally,  and 
avers  that  they  were  delivered  unconditionally 
and  absolutely,  and  not  subject  to  any  claim 
or  lien  of  the  Respondents,  but  as  ab-  [*25O 
solutely  the  property  of  him  (Furniss)  as  if  the 
same  had  been  paid  for  in  cash,  the  same  be- 
ing delivered  under  the  agreement  of  Oct., 
1826,  and  denies  that  the  assigment  was  fraud- 
ulent. In  answer  to  the  interrogatory  part  of 
the  bill,  he  says  that  the  goods  were  sold  to 
him  at  a  credit  of  6  months,  to  be  settled  for 
by  him  within  «uch  reasonable  time  thereafter 
as  suited  his  convenience,  in  the  notes  of  his 
customers,  received  in  the  course  of  trade  and 
business,  on  the  sale  of  goods  by  him,  to  be 
indorsed  by  him;  and  that  he  has  been  unable 
to  comply  with  the  terms  of  the  sale  in  conse- 
quence of  his  embarrassment  and  failure. 

Furniss  further  admits  that  it  is  the  known 
usage  and  custom  in  the  City  of  N.  Y.  when 
goods  are  sold  at  auction  to  be  paid  for  in  ap- 
proved notes,  to  deliver  the  goods  to  the  pur- 
chaser immediately,  or  when  called  for,  and 
afterwards  and  generally  on  Saturday  of  each 
week  succeeding  the  sales,  to  send  for  the 
notes  so  to  be  given  on  the  settlement  of  the 
purchases,  but  that  such  usage  is  not  confined 
to  sales  at  auction,  but  is  common  to  private 
sales  ;  that  such  delivery,  either  at  auction  or 
private  sales  is  absolute  and  unconditional,  and 
that  the  title  to  the  goods  so  delivered  is  as 
completely  vested  in  the  purchaser  as  if  the 
same  had  been  paid  for  in  cash,  the  auctioneer 
depending  upon  the  legal  liability  of  the  pur- 
chaser to  furnish  the  approved  indorsed  notes, 
and  not  upon  any  lien  remaining  upon  the 
goods.  The  delivery  in  such  case  by  auction- 
eers is  not  considered  as  giving  or  saving  to 
them  any  claim  or  lien  upon  the  goods  sold, 
and  their  rights  are  not  considered  as  at  all 
differing  from  the  rights  of  vendors  at  private 
sale  for  cash  or  notes,  where  the  goods  are  de- 
livered before  an  actual  payment  of  cash  or 
delivery  of  notes.  That  auctioneers  claim  the 
right  to  withhold  goods  sold  at  auction  until 
they  are  settled  for  agreeably  to  the  terms  of 
sale,  and  that  they  exercise  that  right  in  all 
cases  where  the  purchaser  is  a  stranger,  or  his 
character  for  responsibility  is  unknown. 
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Duane,  the  other  appellant,  concurs  with  Fur- 
•niss  in  his  answer  in  relation  to  the  usage  set 
up  by  the  respondents  ;  and  in  relation  to  the 
assignment,  says  that  he  has  no  personal  inter- 
est therein,  that  he  received  the  assignment 
without  notice  of  the  claim  of  the  respondents, 
that  the  proceeds  of  the  sales  of  the  goods  are 
251*]  in  his  hands,  *and  that  he  holds  the 
same  as  trustee  for  the  persons  named  in  the 
assignment. 

A  motion,  founded  on  the  bill  and  answer, 
was  made  to  dissolve  the  injunction,  which 
was  denied  by  the  Chancellor,  and  the  appel- 
lants ordered  to  pay  the  costs  of  the  motion. 
From  this  order  an  appeal  was  made.  The  fol- 
lowing is  the  opinion  which  was  delivered  by 
the  Chancellor : 

' '  There  is  nothing  particular  in  this  case  to 
take  it  out  of  the  rule  adopted  in  a  great  vari- 
ety of  other  cases,  as  to  conditional~deliveries 
on  these  auction  sales  in  the  City  of  N.  Y. 
That  part  of  the  answers,  in  which  the  defend- 
ants undertake  to  swear  the  law  is  otherwise, 
must  be  disregarded.  If  the  goods  were  to  be 
paid  for  in  the  notes  of  general  customers  of 
the  purchaser  indorsed  by  him,  the  principle  is 
the  same.  If  to  be  paid  in  notes  received  on  the 
sale  of  the  same  goods,  the  delivery  would  in- 
deed be  absolute  ;  but  in  that  case  the  com- 
plainants would  have  a  specific  lien  on  the 
notes  taken  on  such  resale ;  and  Duane,  as  a 
general  assignee  to  secure  antecedent  debts, 
•could  not  hold  the  goods  against  the  complain- 
.ants'  claim.  Motion  refused  with  costs." 

Mr.  D.  B.  Tallmadge,  for  appellants. 
The  equity  of  the  bill  in  this  case  is  supposed 
to  rest  upon  the  alleged  local  custom  or  usage 
•of  trade  of  the  auctioneers  in  N.  Y.,  giving 
them  a  lien  and  a  right  to  reclaim  goods  after 
a  delivery,  when  the  purchaser  refuses  to  fur- 
nish the  indorsed  notes  required  by  the  terms 
of  sale.  If  such  usage  exists,  it  is  insufficiently 
.alleged  in  the  bill  and,  therefore,  the  injunc- 
tion should  be  dissolved.  The  usage  is  against 
the  general  law  of  the  State,  which  is,  that  if 
goods  are  sold  for  which  notes  are  to  be  given, 
.and  the  property  is  subsequently  delivered  by 
the  vendor,  without  at  the  time  requiring  the 
notes,  or  annexing  a  condition  to  the  delivery, 
the  condition  is  waived,  and  the  right  of  prop- 
erty passes.  6  Cow.,  110;  2  Mas.,  236;  6 
Wend.,  77.  The  case  of  Haggerty  v.  Palmer, 
6  Johns.  Ch.,  437,  has  been  supposed  to  estab- 
lish a  different  rule.  The  decision  there  is 
founded  upon  the  usage  assumed  to  exist  in 
relation  to  sales  at  auction.  The  whole  doc- 
trine, however,  is  reviewed  by  Chancellor  Kent, 
252*]  *in  his  Commentaries,  Vol.  II.,  p.  391, 
and  the  only  exception  stated  by  him  to  the 
general  rule,  "that  on  delivery  the  property 
passes,"  is,  that  if  the  seller  accompanies  the 
delivery  with  a  declaration  that  he  will  not 
•consider  the  goods  as  sold  until  the  security  be 
given,  the  sale  will  in  such  case  be  held  to  be 
conditional,  and  the  property  will  not  be 
deemed  to  pass  by  the  delivery,  as  between  the 
•original  parties.  In  support  of  the  principle  of 
usage,  adopted  in  Haggerty  v.  Palmer,  the 
Chancellor  relies  upon  Lord  Seaforth's  case,  19 
Ves. ,  235,  but  that  case  does  not  support  him. 
Oeneral  and  ancient  customs  are  not  the  sub- 
ject of  proof ;  they  must  be  resolved  by  the 
judges  as  part  of  the  common  law  of  the  land; 
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but  a  local  usage  or  custom  may  be  proved 
and,  therefore,  must  be  averred  with  due  cer- 
tainty ;  for  to  render  it  available,  it  must  be 
clearly  proved.  4  Stark.  Ev.,445;  2  Johns., 
531  ;  7  East,  234;  6  Id.,  520;  Norris,' Peake, 
642  ;  2  Saund.,  PI.  &  Ev.,  169.  The  only  alle- 
gation in  the  bill  is,  that  it  is  the  known  usage 
and  custom  in  the  City  of  N.  Y.,  when  goods 
are  sold  at  auction,  to  be  paid  for  in  approved 
indorsed  notes,  to  deliver  the  goods  to  the 
buyer  when  called  for,  and  afterwards  to  send 
for  the  notes  so  to  be  given  ;  admitting  such  to 
be  the  usage,  it  does  not  necessarily  follow 
that  the  vendor  who  so  delivers  the  goods  may 
by  usage  reclaim  them,  if  the  notes  are  not 
given  when  sent  for.  If  it  be  the  usage  to  re- 
claim the  goods  upon  the  neglect  or  refusal  to 
give  the  notes,  such  usage  ought  to  have  been 
averred,  and  being  averred,  must  have  been 
clearly  proved,  if  not  admitted,  and  such  proof 
must  have  been  not  by  the  opinion  of  mer- 
chants, but  by  acts  of  usage  certain,  compul- 
sory and  consistent,  within  the  knowledge  and 
experience  of  living  witnesses,  shown  by  re- 
peated instances  of  property  reclaimed  by  auc- 
tioneers, where  it  would  have  been  for  the  in- 
terest of  the  purchasers  to  dispute  their  right. 
4  Stark.  Ev.,  452  ;  2  Burr.,  1228 ;  Doug.,  519; 

6  East,  520  ;  7  Barn.  &C.,  212.  In  Haggerty  v. 
Palmer  the  usage  was  not  sufficiently  charged, 
nor  is  it  in  this  case  ;  if,  however,  it  be  consid- 
ered as  alleged  with  sufficient  certainty  in  the 
bill,  being  denied  by  the  answer,  the  injunc- 
tion ought  to  have  been  dissolved.  The  answer 
does  not  deny  the  law  applicable  to  a  local 
custom,  as  it  is  understood  by  the  Chancellor, 
but  the  existence  *of  the  usage  or  cus-  [*253 
torn  is  denied.    Again  ;  if  there  be  such  usage 
or  custom,  the  notes  should  have  been  called 
for  within  a  day  or  two  after  the  sale.     The 
only  reason  there  can  be  for  permitting  the 
goods  to  pass  into  the  possession  of  the  vendee 
before  requiring  the  notes  to  be  delivered,  is  to 
enable  him  to  examine  the  parcels,  to  see  that 
all  is  right.  Here  12  days,  as  to  one  parcel,  and 

7  as  to  the  other,  elapsed  after  the  sale,  before 
a  demand  was  made  of  the  notes,  or  of  a  re- 
turn of  the  goods ;  clearly  showing  that  the 
vendor  reposed  upon  the  legal  liability  of  the 
vendee,  and  not  upon  any  lien  he  might  have. 
See  6  Pick.,  262.  The  conclusive  answer,  how- 
ever, to  the  claim  of  the  vendors  is,  that  the 
goods  were  purchased  under  a  special  agree- 
ment, by  the  terms  of  which  the  delivery  of 
the  goods  was  to  precede  the  delivery  of  the 
notes  and,  consequently,  the  delivery  of  the 
goods  was  not  conditional,  or  subject  to  any 
usage  of  trade.     The  right  of  lien  is  deemed 
waived  when  a  party  enters  into  a  special 
agreement,  inconsistent  with  the  existence  of 
the  lien,  or  from  which  a  waiver  of  it  may 
fairly  be  inferred.     2  Kent,    Com.,   500  ;  16 
Ves.,  275. 

Messrs.  C.  V.  S.  Kane  and  H.  Bleecker, 
for" respondents.  It  is  undeniable  and,  indeed, 
conceded  on  the  other  side,  that  if  the  vendor 
of  goods,  for  the  price  of  which  notes  are  to  be 
given,  delivers  the  goods  without  exacting  the 
notes,  accompanying  the  delivery,  however, 
with  the  declaration  that  he  will  not  consider 
the  goods  as  sold  until  the  notes  are  given, that 
the  title  to  the  property  does  not  pass  to  the 
vendee,  as  between  the  parties  to  the  sale  until 
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the  condition  be  complied  with.  Here,  al- 
though no  express  condition  was  imposed  at 
the  time  of  the  delivery,  from  the  nature  of  the 
case,  and  from  the  course  of  business  attend- 
ing auction  sales,  it  will  be  implied.  The 
goods  generally,  are  not  present,  and  of  neces- 
sity there  must  be  a  delivery  to  the  vendee  to 
enable  him  to  examine  whether  they  corre- 
spond in  kind  and  quantity  with  the  goods  in- 
tended to  be  purchased,  previous  to  giving  the 
notes.  Delivery  does  not  of  course  pass  the 
property;  whether  it  be  absolute  or  conditional 
depends  upon  the  intentions  of  the  parties.  1 
H.  Bl.,  262  ;  4  Bos.  &  P.,  449,  457 ;  3  Camp., 
92.  Where  any  act  remains  to  be  done,  the 
lien  continues  and  the  property  does  not  pass. 
6  East,  614  ;  2  Maule  &  S.,  397  ;  17  Mass.,  606; 
254*]  *3  Serg.  &  R.,  20  ;  6  Pick.,  266  ;  12 
Johns.,  434  ;  7  Cow.,  85.  Where  approved  in- 
dorsed notes  are  demanded  by  the  terms  of  the 
sale,  more  than  the  personal  responsibility  of 
the  vendee  is  looked  to,  and  when  those  terms 
are  distinctly  understood,  themerefact  of  per- 
mitting the  goods  to  pass  into  the  possession  of 
the  vendee  cannot  be  considered  as  a  waiver  of 
the  terms.  Where  the  delivery  of  the  goods 
and  the  giving  of  the  notes  are  by  the  terms  of 
the  contract  to  be  simultaneous  acts,  and  the 
goods  are  delivered  without  exacting  the  notes, 
and  without  a  declaration  that  the  sale  will  be 
held  incomplete  until  the  notes  are  given,  a 
waiver  may  well  be  implied;  but  notso.when, 
by  the  usage  of  the  trade,  the  delivery  of  the 
goods  precedes  the  giving  of  the  notes  :  and 
such  is  expressly  admitted  by  the  answers  to 
the  usage  in  N.  Y.,  not  only  in  respect  to  auc- 
tion sales,  but  as  relates  to  private  sales.  If 
the  delivery  was  absolute,  still  it  was  subject 
to  an  equitable  lien  on  behalf  of  the  vendors  ; 
the  goods  were  delivered  in  the  trust  and  con- 
fidence that  notes  received  on  the  sale  of  the 
same  goods,  and  indorsed  by  the  vendee.would 
be  given.  The  vendors,  therefore,  had  a  spe- 
cific lien  on  the  notes  or  proceeds  of  the  goods. 
Duane  was  merely  a  general  assignee,  without 
consideration  ;  he  had  made  no  advances,  nor 
parted  with  rights  on  the  faith  of  the  goods. 
In  Haggerty  v.  Palmer,  6  Johns.  Ch.,  437,which 
was  a  case  similar  to  the  present,  it  was  held 
by  Cliancellor  Kent  that  the  assignment  by  the 
vendee  did  not  defeat  the  equitable  lien  of  the 
vendor.  The  same  principle  was  advanced  by 
Chancellor  Jones  in  the  case  of  Addis  v.  Hefuld, 
not  reported,  and  by  the  present  Chancellor  in 
Keeler  v.  Field,  1  Paige,  312.  See,  also,  11 
Johns.,  63  ;  4  Id.,  216  ;  15  Mass.,  156  ;  Sugd., 
Vend. .  364  ;  2  Kent,  Com. ,  387.  There  can  be 
no  objection  to  this  rule  on  the  score  of  public 
policy,  as  the  lien  thus  conceded  to  vendors 
does  not  affect  subsequent  bonafide  purchasers. 
The  assignment  was  fraudulent;  the  immediate 
and  voluntary  assignment  of  the  goods,  their 
shipment  to  Philadelphia  and  sale  at  public 
auction,  are  circumstances  strongly  suspicious. 
In  the  case  of  Haggerty  v.  Duane,  1  Paige,  321. 
similar  circumstances  were  declared  to  be  liable 
255*J  to  strong  suspicion.  *The  usage  is  set 
forth  in  the  bill  with  sufficient  certainty  ;  it  is 
not  necessary  that  the  legal  consequences  or 
results  arising  from  a  particular  usage  should 
be  stated,  such  consequences  being  conclusions 
of  law  which  need  not  be  averred  or  proved. 
2  Merriv.,  404  ;  4  Taunt.,  642.  If  the  vendors 
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had  a  lien,  the  omission  for  a  few  days  to  call 
for  the  notes  could  not  destroy  their  right;  the- 
only  effect  of  the  delay  was  to  increase  the  risk. 
Nor  can  the  agreement  of  Oct.,  1826,  beset  up 
to  destroy  the  lien  of  the  vendors.  If  such 
agreement  was  made,  it  was  not  uniformly 
acted  upon,  as  by  the  answer  of  Furniss  it  ap- 
pears that  in  three  out  of  six  purchases  made 
by  him  of  the  respondents,  he  paid  for  goods 
in  indorsed  notes  instead  of  customers'  notes. 

The  counsel  remarked  that  the  case  of  Con- 
yersv.  Ennis,  2  Mass.,  236,  had  no  application 
here,  as  the  only  question  decided  there  was, 
that  the  mere  insolvency  of  the  vendee  was  not 
sufficient  to  give  the  right  to  reclaim  ;  there 
was  no  question  there  as  to  the  non-perform- 
ance of  a  condition,  either  express  or  implied  ; 
that  the  case  of  Chapman  v.  Lathrop,  6  Cow., 
110,  did  not  overrule  Palmer  v.  Hand, IB  Johns, 
434,  nor  Haggerty  v.  Palmer,  6  Johns.  Ch.,  437; 
and  that  the  case  of  Lupin  v.  Marie,  6  Wend., 
77,  was  clearly  distinguishable  from  the  pres- 
ent, as  there  the  vendee  by  the  terms  of  the 
sale  was  to  give  only  his  own  notes,  and  not  as 
in  this  case  indorsed  notes. 

Mr.  Tallmadge,  in  reply.  There  is  no  greater 
necessity  in  auction  sales  for  permitting  the 
property  to  pass  to  the  possession  of  the  pur- 
chaser before  payment,  than  in  other  sales.  If 
a  purchaser  is  not  willing  to  rely  on  the  sam- 
ples furnished  at  the  sales,  let  him  examine  the 
goods  in  the  auctioneer's  warehouse  ;  or  if  the 
vendors  intend  to  retain  a  lien,  why  not  say  so 
at  the  delivery  of  the  goods  ?  Auctioneers  are 
not  bound  to  deliver  the  goods  until  payment 
or  security  for  the  payment  is  received  and,  in 
fact,  they  do  not  deliver  the  goods  without  pay- 
ment or  security,  when  the  purchaser  is  a 
stranger  or  his  responsibility  not  known.  When- 
ever there  is  a  delivery  without  qualification, 
there  is  a  personal  trust,  and  the  lien  is  gone. 
Fraud  cannot  be  insisted  on  ;  it  is  not  even 
charged  in  the  *bill,  but  if  it  was,  the  [*25& 
circumstances  detailed  in  the  answer  rebut  all 
presumption  of  fraud.  2  Mas.,  236. 

The  following  opinions  were  delivered  : 

By  Mr.  Justice  Nelson.  Upon  a  sale  of 
goods  to  be  paid  fox,  or  security  to  be  given  on 
delivery,  and  a  delivery  made  without  exact- 
ing either,  and  no  fraud  in  the  case,  a  com- 
plete title  passes  to  the  purchaser,  and  the 
vendor  cannot  afterwards  reclaim  the  property 
upon  a  refusal  to  comply  with  the  terms  of 
the  sale.  After  such  delivery,  the  law  con- 
siders the  vendor  as  trusting  solely  to  the  per- 
sonal responsibility  of  the  vendee.  This  rule- 
of  law  was  fully  acknowledged  in  this  court, 
in  the  recent  case  of  Marie  v.  Lupin,  6  Wend., 
77.  In  that  case,  the  idea  of  a  lien  for  the  pur- 
chase money,  after  an  unconditional  delivery 
of  the  goods,  was  repudiated  as  unfounded  both 
in  law  and  equity.  It  is  equally  well  settled, 
that  if  the  sale  and  delivery  are  conditional,  or 
there  is  fraud  or  imposition  on  the  part  of  the 
purchaser,  though  the  property  passes,  the 
title  does  not  ;  and  on  a  refusal  to  comply 
with  the  terms  of  the  sale,  the  vendor  may  pur- 
sue the  property  and  reclaim  it,  unless  pro- 
tected in  the  hands  of  a  bona  fide  purchaser. 
This,  indeed,  is  little  more  than  a  deduction, 
from  the  first  proposition,  and  is  fairly  implied 
from  its  terms.  There  are  many  cases  of  COD- 
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ditional  sales  to  be  found  in  the  books,  but  my 
researches  have  extended  to  none  where  the 
vendor  was  permitted  to  reclaim  the  property 
from  the  purchaser  after  delivery, except  where 
fraud  existed,  unless  the  delivery,  as  well  as 
the  sale,  was  conditional,  or  so  viewed  by  the 
court.  6  Johns.  Ch.,  438  ;  1  Paige.  312  ;  Id.,' 
322;  4  Mass.,  405;  4  Pick.,  516;  6  Id.,  262. 
Undoubtedly,  whether  the  delivery  is  condi- 
tional or  absolute  must  depend  upon  the  intent 
of  the  parties  at  the  time  the  goods  are  deliv- 
ered ;  and  it  has  been  urged  by  the  respondents 
that  the  circumstances  connected  with  the  de- 
livery, as  regards  auction  sales,  known  to  both 
parties,  explain  the  transaction,  and  are  suffi- 
cient to  establish  the  condition.  The  onu*  of 
the  proof  of  the  condition  (the  delivery  being 
admitted)  no  doubt  rests  upon  them  ;  other- 
wise, it  will  be  deemed  absolute.  Assuming 
257*]  this  to  be  so,  they  set  out  in  *their  bill, 
and  which  is  admitted  in  the  answer  of  Fur- 
iss,  that  it  is  the  known  usage  and  custom  in 
the  City  of  N.  Y.,  when  goods  are  sold  at  auc- 
tion, to  be  paid  for  in  approved  indorsed  notes, 
to  deliver  the  goods  so  sold  to  the  buyer  when 
called  for,  and  afterwards  to  send  for  the  notes 
so  to  be  given.  Now  it  is  contended  that  the 
delivery  in  these  cases  is  in  conformity  to  this 
known  general  usage,  subject  to  the  expecta- 
tion and  condition  that  the  indorsed  notes  will 
be  ready  when  called  for,  and  not  with  the  in- 
tent or  understanding  of  either  party  that  the 
title  to  the  property,  or  the  lien  upon  it  for  the 
purchase  money,  shall  be  parted  with  until  the 
security  be  given.  This  is  the  construction 
which  has  repeatedly  been  given  to  these  auc- 
tion sales  by  the  Court  of  Chancery  in  this 
State,  previous  to  the  decision  of  the  Chancel- 
lor in  the  present  case.  Haggerly  v.  Palmer, 
6  Johns.  Ch.,  437 ;  Addis  v.  Hefuld,  MSS.  per 
Chancellor  Jones,  and  Haggerty  v.  Duane,  1 
Paige,  321.  And  it  seems  to  me  this  general 
usage  of  business  known  to  all  parties,  and  of 
course  presumed  to  enter  into  their  considera- 
tion in  dealing  with  one  another,  with  the  -at- 
tending circumstances,  may  fairly  warrant  the 
construction  given  to  those  sales.  The  trans- 
action is  not  considered  complete  until  the  in- 
dorsed notes  are  received  by  the  very  terms  of 
the  sale  ;  but  for  the  convenience  of  all  parties 
concerned,  the  property  is  delivered  to  the  pur- 
chasers, subject  to  those  terms.  That  the  vend- 
or does  not  intend  to  trust  to  the  personal  re- 
sponsibility of  the  purchasers,  appears  from 
the  conditions  of  the  sale  ;  the  bill  of  sale  also 
which  is  made  out,  containing  the  conditions 
and  accompanying  the  delivery  of  the  goods, 
strongly  confirms  this  construction  of  the  un- 
derstanding and  intent  of  the  parties,  and,  all 
together,  is  as  satisfactory  to  my  mind  as  if  the 
vendor  had  expressly  declared  the  delivery 
conditional,  which  is  deemed  sufficient  within 
all  the  cases.  There  is  nothing  new  or  pecul- 
iar in  these  cases  in  looking  at  the  usage  and 
custom  of  the  trade,  to  ascertain  the  under- 
standing of  the  parties  in  a  transaction  con 
nected  with  it.  Many  instances  of  the  kind 
might  be  referred  to  ;  a  striking  one  is  where 
the  court  infers  an  agreement  to  pay  interest 
upon  an  unliquidated  account,  after  a  given 
258*]  credit,  from  the  *general  usage  and 
custom  of  a  store.  The  fact  that  the  sales  are 
generally  conditional,  and  that  the  delivery  on 
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such  sales  is  made  without  at  the  time  exact- 
ing performance  of  the  condition,  is  evidence 
of  the  intent  of  the  parties  to  carry  it  into  the 
delivery,  otherwise  the  terms  of  sale  are  un- 
meaning and  idle.  But  when  these  terms  ac- 
company the  delivery  by  the  bill  of  sale,  it 
seems  to  me  to  put  the  question  beyond  doubt. 
The  delivery  is  subject  to  them. 

The  position  of  the  counsel  for  the  appel- 
lants, that  this  class  of  cases  in  the  Court  of 
Chancery  rested  upon  a  local  custom  or  usage 
of  trade  with  auctioneers  in  the  City  of  N.  Y. 
paramount  to  and  controlling  the  general  law 
of  sales,  is  without  foundation.  If  such  were 
the  fact,  the  objections  of  the  counsel  would 
have  been  sufficient  to  overturn  them.  As  was 
contended  by  him,  such  custom  or  usage,  to 
have  the  effect  supposed,  must  be  clearly  es- 
tablished by  proof,  if  denied  ;  and  I  would  be 
very  reluctant  to  yield  to  any  exception  to  the 
general  law  of  sales  of  personal  property,  in 
reference  either  to  place  or  business.  Such  ex- 
ceptions tend  to  render  the  law  of  property 
complex  and  unequal  in  its  operation,  and 
should  not  be  encouraged.  But  it  will  be  seen, 
upon  an  examination  of  these  cases,  that  the 
Court  of  Chancery  does  not  change  or  profess 
to  change  the  general  rules  of  law,  and  that  all 
of  them  turn  upon  the  application  of  princi- 
ples long  settled  and  acknowledged,  both  at 
law  and  in  equity.  The  simple  question  in  all 
of  them  was  whether  the  sale  and  delivery  was 
absolute  or  conditional .  If  then  this  case  turned 
upon  the  custom  and  usage  of  trade  among 
auctioneers  in  the  City  of  N.  Y.,  and  came 
within  the  auction  cases  which  have  frequent- 
ly been  decided  in  the  Court  of  Chancery,  I 
would  be  in  favor  of  confirming  the  construc- 
tion given  to  those  sales  and,  of  course,  would 
affirm  the  order  of  the  Chancellor.  But  it  ap- 
pears from  the  answer  that  one  of  the  respond- 
ents made  an  agreement  with  Furniss,  that 
whatever  might  be  the  general  terms  of  the 
auction  sales,  he  should  be  at  liberty  to  pur- 
chase goods,  and  settle  for  them  in  the  notes 
of  his  customers  received  in  the  course  of  his 
business,  indorsed  by  himself,  making  the  nec- 
essary discounts,  so  that  the  notes  would  cor- 
respond with  the  terms  of  the  sale  ;  and  that 
he  might  settle  for  such  purchases  *in  [*25i> 
such  reasonable  time  thereafter  as  would  suit 
his  convenience.  Furniss  sets  up  in  his  answer 
that  the  purchases  were  made  in  this  case  and 
the  goods  delivered  under  this  special  agree- 
ment, and  not  according  to  the  usage  or  the 
trade  ;  and  a  schedule  of  goods  bought  under 
this  agreement,  and  which  appear  to  have  been 
paid  for  in  pursuance  of  it,  is  given  in  confirm- 
ation of  this  allegation.  For  the  purpose  of 
this  decision,  we  must  assume  the  answer  to 
be  true,  and  the  consequence  is  that  this  spe- 
cial agreement  takes  the  sale  and  delivery  of 
goods  out  of  the  protection  of  the  usage  and 
custom  of  the  trade,  and  the  case  falls  within 
the  general  principles  of  law  contained  in  Marie 
v.  Lupin.  Under  this  agreement,  the  court 
are  not  at  liberty  to  resort  to  the  usage  and 
course  of  trade,  for  the  purpose  of  collecting 
the  understanding  and  intent  of  the  parties  in 
reference  to  the  delivery  of  the  goods,  or  of  an- 
nexing any  tacit  condition  to  the  same,  because 
the  parties  have  expressly  regulated  the  terms 
and  conditions  of  the  transaction,  by  a  special 
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arrangement  between  themselves.  By  that  they 
must  be  governed  ;  and  it  evidently  contem- 
plates a  delivery  without  any  condition,  giving 
to  the  purchaser  a  future  day  or  time  in  which 
to  provide  the  security  to  be  given.  While 
this  special  agreement  continued  in  force,  it 
controlled  the  general  usage  or  custom  ;  and 
as  that  is  the  only  ground  upon  which  the  con- 
dition can  be  annexed  to  the  delivery,  it  neces- 
sarily follows  that  it  must  be  considered  abso- 
lute upon  the  principles  above  stated. 

The  answer,  therefore,  denies  the  ground 
upon  which  the  bill  is  framed,  and  upon  which 
the  respondents  must  place  their  rights  to  re- 
claim the  property,  to  wit :  that  the  goods  were 
purchased  and  delivered  according  to  the  usage 
and  custom  of  the  trade  and,  of  consequence, 
denies  the  equity  of  the  bill ;  and  1  need  not 
cite  authorities  to  show  that  in  such  a  case  the 
appellants,  the  defendants  below,  were  entitled 
to  a  dissolution  of  the  injunction. 

I  lay  out  of  this  case  the  question  of  fraud, 
which  was  not  much  pressed  upon  the  argu- 
ment, because  it  is  positively  denied  by  the  an- 
swer, which,  for  the  purpose  of  this  decision, 
as  before  stated,  we  are  bound  to  assume  to  be 
true. 

26O*]  *Having  come  to  the  conclusion  that 
the  answer  takes  this  case  out  of  the  principles 
applicable  to  auction  sales,  and  that  a  complete 
title  passed  to  the  purchaser  upon  the  de- 
livery of  the  goods  to  him,  it  is  unimportant 
to  examine  any  other  of  the  questions  raised 
in  the  case.  I  think  the  Chancellor  should  have 
dissolved  the  injunction,  on  the  ground  that 
the  answers  deny  the  equity  of  the  bill,  and 
am,  therefore,  of  opinion  that  the  order  of  the 
Cfiancellor  refusing  the  motion  to  dissolve  the 
injunction  ought  to  be  reversed. 

By  Mr.  Senator  Allen.  Whether  the  terms 
of  the  purchases  made  by  the  appellant,  Fur- 
niss,  were  as  stated  in  the  bill,  or  as  admitted 
by  him  in  his  answer,  the  conclusion  is  the 
same.  In  my  opinion  the  sales  in  either  case 
are  conditional,  and  the  appellant,  Furniss, 
admits  that  he  has  not  on  his  part  complied 
with  the  conditions  of  the  sale.  I  consider  a 
sale  conditional  when  goods  are  sold  on  the 
•credit  of  a  surety,  in  addition  to  that  of  the 
vendee,  such  as  an  indorser  or  other  guarantor 
of  payment,  or  when  they  are  sold  for  cash. 
If  in  such  case  the  condition  is  not  complied 
"with,  the  vendor  has  not  the  security  con- 
tracted for,  and  in  the  event  of  the  failure  of 
the  vendee  before  the  condition  is  complied 
with,  material  loss  may  be  sustained  by  the 
vendor,  if  his  lien  on  the  goods  is  taken  from 
him;  but  when  a  sale  is  made  on  the  credit  of 
the  vendee  only,  and  he  is  to  give  no  other  se- 
curity than  his  individual  note,  the  vendor  is 
in  no  worse  condition  in  the  event  of  failure, 
if  he  has  not  received  the  note,  than  he  would 
be  if  he  had,  as  in  either  case  the  responsibility 
of  the  individual  is  all  he  could  look  to.  In 
Rapelye  v.  Mackie,  6  Cow.,  250,  it  was  held 
that  when  something  remains  yet  to  be  done 
as  between  buyer  and  seller,  or  for  the  pur- 
pose of  ascertaining  either  the  quantity  or  price 
of  the  article  sold,  there  is  m>  delivery,  and  the 
property  does  not  pass,  though  the  price  be  in 
part  paid;  and  there  need  not  be  an  express 
agreement  that  something  further  shall  be 
done;  it  is  enough  that  it  appears  from  the  cir- 
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cumstances  of  the  case  to  be  necessary.  In  the 
present  case  the  goods  were  delivered  by  the 
seller,  but  there  remained  to  be  performed  by 
the  buyer  the  engagement  on  his  part  of  the 
delivery  of  the  notes,  in  accordance  with  the 
Conditions  of  the  sale;  the  property,  [*261 
therefore,  did  not  pass,  but  continued  in  the 
vendor.  In  the  case  of  Marston  v.  Baldwin, 
17  Mass.,  606,  there  was  a  sale  of  goods  to 
one  Holt,  conditioned  that  $150  cash  should 
be  paid  down,  and  the  residue  in  the  spring; 
$75  only  were  paid  when  the  goods  were  de- 
livered. Shortly  after  the  delivery,  the  goods 
were  attached  at  the  suit  of  one  Babcock.  The 
defendant,  a  sheriff,  pleaded  property  in  Holt, 
and  the  plaintiff  replied  property  in  himself. 
The  court  held  that  the  actual  delivery  of 
goods,  under  a  contract  of  sale,  does  not  of  it- 
self transfer  the  ownership  in  them.  To  per- 
fect the  title  of  the  vendee,  there  must  be  a 
consummation  of  the  contract  of  sale.  In  the 
case  of  a  conditional  sale  of  goods,  where  the 
condition  is  not  performed  by  the  vendee,  the 
vendor  may  establish  his  property  in  the  goods, 
without  showing  the  contract  rescinded.  In 
Whitwell  v.  Vincent,  4  Pick.,  449,  it  was  held 
that  it  is  not  necessary,  in  order  to  make  the 
delivery  conditional,  that  an  express  declara- 
tion should  be  made  to  that  effect  at  the  time 
of  delivery.  In  the  case  of  Keeler  v.  Field,  1 
Paige,  312,  where  a  merchant  contracted  for 
goods,  the  price  to  be  secured  by  his  note,  with 
indorsers,  and  the  goods  were  in  the  meantime 
forwarded  to  his  residence,  it  was  held  that 
the  property  was  not  changed  until  the  de- 
livery of  the  note,  and  the  persons  to  whom 
the  goods  had  been  assigned  to  secure  a  pre- 
vious debt,  could  not  hold  them  against  the 
vendor.  See,  also,  as  recognizing  the  same 
principles,  Hussey  v.  Thornton,  4  Mass.,  405; 
Mason  v.  Lickbarrow,  1  H.  Bl.,  362;  Palmer  v. 
Hand,  13  Johns.,  434. 

The  rule  in  all  conditional  sales  being  so  well 
established,  it  is  perhaps  unnecessary  to  pur- 
sue the  subject  further,  unless  it  be  to  notice 
the  reasonableness  of  the  rule.  In  sales  at  auc- 
tion, and  most  generally  in  private  sales,  par- 
ticularly in  the  sale  of  dry  goods,  it  becomes 
absolutely  necessary  that  the  goods  should  be 
delivered  before  the  payment  is  made,  as  the 
purchaser  must  have  time  to  ascertain,  first, 
whether  the  goods  agree  with  the  sample;  sec- 
ond, whether  they  contain  the  quantity;  and 
third,  whether  they  are  sound  and  free  from 
damage.  This  will  require  some  days  and, 
therefore,  the  time  between  the  sale  and  de- 
livery of  the  goods  by  the  respondents  to  the 
*appellant  (eight  days),  and  when  he  [*262 
was  called  on  for  the  notes,  is  by  no  means  un- 
reasonable. If,  in  conditional  sales,  the  de- 
livery of  the  goods  in  all  cases  placed  the  prop- 
erty in  the  vendee,  it  would  open  the  door  to 
extensive  frauds.  In  the  present  case  the  goods 
were  purchased  by  the  appellant  Sep.,  16,  and 
on  the  19th,  only  three  days  after  the  pur- 
chase, he  failed.  He  admits  he  was  insolvent 
when  he  made  the  purchase,  but  avers  he  did 
not  know  it.  The  next  day  after  his  failure, 
he  assigns  the  goods  to  Duane,  who  forthwith 
ships  them  to  Philadelphia,  where  they  are 
sold  at  auction.  The  assignment  is  not  made 
for  the  benefit  of  those  of  his  creditors  of  whom 
he  purchased  goods,  but  solely  for  the  benefit 
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of  three  persons  named,  of  one  of  whom  he 
had  borrowed  money,  and  for  drafts  drawn  on 
him  by  others,  or  for  the  benefit  of  those  who 
indorsed  them,  for  what  purpose  it  not  men- 
tioned. In  all  this  the  appellant  avers  he  acted 
honestly,  and  that  he  made  the  purchase  in 
good  faith,  and  not  in  contemplation  of  his  in- 
solvency and  failure  in  business.  Be  this  as  it 
may,  the  delivery  of  the  goods  did  not  place 
the  property  in  the  appellant,  he  not  having 
performed  his  part  of  the  contract  by  deliver- 
ing the  notes,  either  such  as  he  had  received 
on  the  resale  of  the  goods  from  his  customers, 
which  he  admits  to  be  the  condition,  or  in  ap- 
proved indorsed  notes,  as  averred  by  the  re- 
spondents to  have  been  the  condition. " 

I  am,  therefore,  in  favor  of  affirming  the  de- 
cree of  the  Chancellor. 

By  Mr.  Senator  Maynard.  No  proofs  have 
.been  taken  in  the  cause,  and  all  matters  of  fact 
must  be  determined  from  the  bill  and  answer. 
The  material  allegation  in  the  bill  is,  that  the 
goods  were  sold  and  delivered  upon  a  condi- 
tion, from  which  it  is  inferred,  that  until  there 
was  a  compliance  with  that  condition,  they 
were  held  in  trust  for  the  respondents.  It  is 
expressly  denied  that  there  were  sold  and  de- 
livered upon  any  condition  whatever,  or  in 
conformity  with  any  local  custom  or  usage 
from  which  such  condition  might  be  inferred. 

I  cannot  agree  with  the  CJtancettor,  that  if 
the  goods  were  sold  and  delivered  under  an 
263*]  agreement  between  the  parties  *that 
payment  was  to  be  made  in  the  notes  of  the 
customers  of  the  vendee,  indorsed  by  himself, 
at  "such  reasonable  time  thereafter  as  should 
suit  his  convenience, "that  the  delivery  was  at- 
tended by  any  condition.  It  was  a  specified 
mode  of  payment,  but  one  that  precluded  a 
retention  of  any  lien  upon  the  goods.  In  what 
respect  was  this  sale,  upon  that  supposition, 
more  conditional  than  any  sale  where,  payment 
is  to  be  made  at  a  future  time,  in  a  specified 
manner,  and  no  agreement  that  upon  a  failure 
to  pay,  the  goods  were  to  be  returned?  If  a 
lien  were  retained ,  when  was  it  to  cease  ?  There 
was  no  specification  of  time.  At  "such  rea- 
sonable time  after  the  sale  as  might  suit  the 
convenience  of  the  vendee,"  is  too  indefinite 
for  the  retention  of  a  lien.  Where  a  sale  is  con- 
ditional, and  there  be  a  delivery  without  a 
compliance,  the  goods  cannot,  in  all  cases,  be 
reclaimed.  Where  goods  are  sold  for  cash, 
and  delivered  without  payment,  the  property 
is  changed.  Lhapman  v.  Lathrop,  6  Cow. ,  110. 

The  case  of  Haggerty  v.  Palmer,  6  Johns. 
Ch.,  437,  has  been  cited  in  support  of  the  sup- 
posed rights  of  the  respondents.  In  that  case 
the  bill  was,  substantially,  the  same  as  in  this. 
The  answer  is  not  given  in  the  report.  The 
Chancellor  held,  that  the  vendor  was  entitled 
to  the  proceeds  of  the  goods  then  in  the  hands 
of  the  assignees  of  the  vendee.  That  decision 
was  founded  on  the  assumption  that  the  sale 
was  conditional,  and  that  until  the  notes  were 
given  in  payment,  the  delivery  of  the  goods 
was  a  deposit,  in  trust  for  the  vendor.  The 
Chancellor  assigns  as  a  reason  for  his  opinion, 
that  "  in  a  case  like  this,  where  the  purchaser 
knew  of  the  usage,  and  that  the  delivery  of  the 
goods  before  the  delivery  of  the  notes  was  a 
deposit  in  trust, and  well  understood  to  be  upon 
the  delivery  of  the  notes,"  etc.,  from  which  it 
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may  be  inferred  that  there  was  no  dispute 
about  facts.and  that  the  sale  and  delivery  were 
admitted  in  the  answer  to  have  been  upon  the 
condition,  under  the  circumstances,  and  ac- 
cording to  the  usage  alleged  in  the  bill.  Such 
is  not  this  case.  Here  the  allegations  of  the  bill 
as  to  the  conditional  character  of  the  sale  and 
delivery,  are  directly  and  expressly  denied  ;  a 
special  agreement,  inconsistent  with  a  condi- 
tional sale  averred,  and  an  explicit  averment 
that  the  sale  *was  absolute  and  uncon-  [*264 
ditional;  therefore,  the  trust  supposed  in  that 
case  did  not  exist  in  this.  I  do  not  deem  it 
necessary  to  determine  what  the  decision  should 
be,  if  the  allegations  of  the  bill  as  to  the  terms 
of  the  sale,  and  the  condition  of  the  delivery, 
had  been  admitted  in  the  answer.  It  is  suffi- 
cient that  there  is  a  direct,  unequivocal  denial, 
in  place  of  admission,  and  no  proof  in  support 
of  the  allegations. 

It  is  insisted,  also,  that  there  was  fraud,  and 
that  on  that  ground  the  respondents  are  enti- 
tled to  the  proceeds  of  the  goods.  It  is  not 
charged  that  the  purchase  was  fraudulent,  but 
that  the  voluntary  assignment  was  an  act  of 
fraud.  In  the  case  of  Haggerty  v.  Palmer,  the 
CJianceUor  held  such  assignment  fraudulent ; 
but  that  opinion  was  founded  on  the  same  as- 
sumption that  the  sale  and  delivery  were  con- 
ditional, and  the  vendee  a  trustee  for  the  vend- 
or. Upon  such  a  state  of  facts,  a  voluntary 
assignment  would,  unquestionably,  be  fraud- 
ulent. It  would  clearly  be  an  act  of  fraud  in 
a  debtor,  to  assign  as  his  own,  and  for  the  pay- 
ment of  his  own  debts  to  favorite  creditors, 
property  which  he  knew  he  held  only  in  trust. 
But  the  change  of  facts  changes  the  character 
of  the  transaction.  Here  the  condition,  and 
uently  the  trust  inferred  from  it,  are 


denied.  On  the  principle  that  governed  the 
case  of  Haggerty  v.  Palmer,  the  assignment  in 
this  case  cannot  be  declared  fraudulent.  The 
case  of  Keeler  v.  Field,  1  Paige,  312,  was  like 
that  of  Haggerty  v.  Palmer,  except  that  the  vend- 
ors were  not  auctioneers.  In  that  case,  also, 
there  was  no  dispute  about  facts  ;  the  material 
allegations  of  the  bill  were  admitted  by  the  an- 
swer. That  was  held  to  be  a  conditional  sale, 
and  the  voluntary  assignment,  without  fulfill- 
ment of  the  condition,  an  act  of  fraud.  If  it 
were  a  conditional  sale,  there  can  be  no  doubt 
of  the  correctness  of  the  decision  which  was 
made  solely  upon  that  assumption.  The  facts 
in  that  case  would  perhaps  justify  the  conclu- 
sion that  the  vendee  meditated  fraud  when  he 
made  the  purchase;  and  if  so,  having  acquired 
possession  of  the  goods  by  fraud,  the  title  was 
not  changed.  But  the  principle  of  that  case 
has  no  application  to  a  sale  made  on  no  condi- 
tion other  than  that  payment  should  be  made 
in  a  specified  manner  at  an  undefined  period. 
*There  does  not  appear  to  have  been  [*26o 
fraud  in  the  purchase.  It  is  not  charged,  and 
Furniss  denies  all  fraudulent  acts  or  intent, 
and  avers  in  his  exculpation,  that  although  he 
was  insolvent  at  the  time,  he  did  not  know  it, 
and  never  supposed  he  should  be  compelled  to 
stop  payment  until  the  day  of  his  actual  fail- 
ure. He  avers,  that  until  that  day,  he  was  in 
full  business,  and  daily  received  and  paid  great- 
er sums  than  the  amount  of  those  purchases. 
The  case  of  Cpnyers  v.  Ennis,  2  Mas.,  236,  is  a 
strong  one  against  the  imputation  of  fraud 
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from  such  circumstances.  There  the  vendee 
was  "deeply  and  fraudulently  insolvent, "and 
two  days  after  giving  the  order  for  the  prop- 
erty, in  question,  committed  suicide,  in  conse- 
quence of  the  detection  of  his  frauds  ;  yet  that 
purchase  was  held  not  fraudulent.  The  cir- 
cumstances chiefly  relied  upon  in  vindication 
of  the  honesty  of  intention  were, that  the  vend- 
ee "was  in  full  business  as  a  merchant,  and 
there  was  no  reason  to  suppose  that  he  did  not 
expect  to  keep  in  business;"  and  that  "the  sum 
was  not  so  large  as  not  to  be  completely  with- 
in the  ordinary  means  of  a  merchant."  All 
these  exculpatory  circumstances  exist  here, 
and  although  Furniss  was  "deeply,"  it  is  not 
charged  or  pretended,  that  he  was  "fraudu- 
lently "  insolvent.  Some  acts  of  the  assignee 
were  relied  upon  in  support  of  the  allegation 
of  fraud  ;  they  are  not  such  as  imply  fraud, 
and  there  is  no  proof  that  they  were  done  with 
fraudulent  intent,  nor  is  it  charged  or  proven 
that  Furniss  had  any  agency  in  causing  them. 
My  opinion  is,  that  the  equity  presented  by  the 
bill  is  denied  by  the  answer,  and  that  the  order 
of  the  Chancellor  was  incorrect,  and  that  the 
injunction  should  be  dissolved. 

By  Mr.  Senator  Tallmadge.  I  concur  in 
the  opinions  expressed,  that  the  special  agree- 
ment repudiates  all  idea  of  a  conditional  deliv- 
ery of  the  goods.  This,  of  itself,  is  a  sufficient 
ground  on  which  to  reverse  the  order  of  the 
Chancellor.  I  am  strengthened  in  this  view  by 
the  fact  stated  in  the  answer,  that  it  is  the 
usage,  generally,  on  Saturday  of  each  week 
succeeding  the  sales,  to  send  for  the  notes  to 
be  given  on  such  sales.  The  two  packages  of 
goods  were  sold,  the  one  on  the  llth,  the  other 
266*]  *16th  of  Sep.,  and  notes  called  for  on 
the  25th  of  the  same  mouth — a  lapse  of  9  and 
14  days.  This  shows  that  all  parties  acted  un- 
der the  special  agreement ;  and  the  probabilty 
is,  had  not  Furuiss  stopped  payment,  "ap- 
proved indorsed  notes  "  would  not  have  been 
demanded,  but  he  would  have  paid  in  the  notes 
of  his  customers  under  the  agreement.  The 
averment  or  the  agreement  is  responsive  to  the 
bill  ;  and  aside  from  any  other  consideration, 
is  a  sufficient  answer  to  the  equity  of  the  bill. 

Laying  the  special  agreement  out  of  the  ques- 
tion, I  am  constrained  to  dissent  from  the  view 
taken  by  Mr.  J.  Nelson  of  the  custom  or  usage 
set  up  in  the  bill.  If  this  had  been  a  mere  iso- 
lated transaction,  there  can  be  no  doubt  that 
it  would  be  held  an  absolute  delivery,  within 
the  principle  of  the  case  of  Lupin  v.  Marie,fa- 
cided  in  this  court.  There  can  be,  therefore, 
no  condition  annexed  to  the  delivery,  except  it 
be  under  the  custom  of  usage;  which  is.as  stated 
by  the  respondents ;  when  goods  are  sold  at 
auction,  to  be  paid  for  in  approved  indorsed 
notes,  to  deliver  the  goods  so  sold  to  the  buyer 
when  called  for,  and  afterwards  to  send  for 
the  notes  so  to  be  given.  This  the  appellants 
admit.  But  does  it  follow  that  the  delivery 
was  conditional  ?  Or  does  it  not  rather  show 
that  the  respondents  relied  on  the  implied 
promise  and  legal  liability  of  Furniss,  to  give 
the  notes  when  called  for,  according  to  the 
usage,  and  that  the  delivery  was  considered 
absolute?  This  is  the  more  probable,  from  the 
further  fact  stated  in  the  answer  that  the  auc- 
tioneers claim  the  right  to  withhold  the  goods 
sold  at  auction  until  they  are  settled  for  agree- 
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ably  to  the  terms  of  sale;  and  they  exercise  that 
right  in  all  cases  where  the  purchaser  is  a 
stranger,  or  his  character  for  responsibility  is 
unknown. 

It  may  well  be  doubted  whether  the  usage  is 
sufficiently  charged  in  the  bill.  Be  that  as  it 
may,  it  is  fully  denied  by  the  answer.  Local 
usage  is  a  matter  of  fact  to  be  proved,  and  not 
of  law  to  be  settled  by  the  court.  Coming  be- 
fore us,  as  this  case  does,  on  bill  and  answer, 
the  usage  is  not  established.  But,  admitting 
for  a  moment  that  the  usage  is  made  out,  and 
the  delivery  conditional,  still  I  am  inclined  to 
think  that  the  condition  was  waived  by  the 
lapse  of  time  between  the  delivery  *of  [*267 
the  goods  and  demand  of  the  notes,  within  the 
case  of  Smith  v.  Dennie,  6  Pick.,  262. 

The  bill  does  not  charge  fraud  in  the  pur- 
chase of  the  goods;  neither  do  the  facts  justify 
such  a  charge  in  the  assignment  to  Duane.  All 
fraud,  too,  is  denied  by  the  answer.  There  is 
no  pretense,  therefore,  on  that  ground,  that 
the  title  to  the  goods  did  not  vest  in  Furniss. 

Such  is,  briefly,  my  view  of  the  usage  and  of 
the  question  of  fraud.  Aside  from  these,  I  con- 
sider the  case  against  the  respondents  on  the 
special  agreement. 

On  the  question  being  put — Shall  this  decree 
be  reversed  ? — eighteen  members  expressed 
their  opinions  in  the  affirmative,  and  four  in 
the  negative.  The  members  who  expressed 
their  opinions  in  the  negative  were,  Senators. 
Allen,  Hubbard,  Throop  and  Warren. 

Whereupon,  the  decree  was,  accordingly,  re- 
versed. 

Distinguished— 21  Wend.,  176 ;  22  Wend.,  669. 

Sale— Absolute  and  conditional— Delivery.  Cited  in 
—11  Wend.,  563;  14  Wend.,  566;  15  Wend.,  225;  1 
Denio,  573;  2  Edw.,438;  5  N.  Y.,  44;  48  N.  Y.,  402,  407; 
60  N.  Y.,  542;  25  Barb.,  481 ;  46  Barb.,  186;  28  How. 
Pr.,  141 ;  3  Sandf .,  209;  38  Super.,  150;  2  Hilt.,  160, 172; 
4  Daly,  48. 

Bailment— Pledge.    Cited  in— 16  N.  Y..  402. 

Evidence  of  usage— When  inadmissible.  Cited  in— 
16  N.  Y.,  402 ;  25  Barb.,  481 ;  77  Pa.  St.,  291. 


McCARTEE,  Appellant, 

v. 
TELLER  ET  ux.,  Respondents. 

Marriage  Articles,  or  Ante-Nuptial  Contract  icitk 
Female  Infant—  Validity  of —  WhetJier  Dower 
is  Barred  by — Treatment  of  Such  Articles  as 
Invalid  for  Several  Years  by  AU  Parties — Ef- 
fect of. 

Where  marriage  articles  were  entered  into  with  a 
a  female,  an  infant,  not  conveying  an  estate  of  free- 
hold to  secure  the  settlement,  but  making  provision 
for  the  payment  of  an  annuity,  after  the  decease  of 
the  husband,  to  the  wife  during  widowhood;  which 
articles,  after  the  decease  of  the  husband,  were  con- 
sidered as  invalid,  by  reason  of  the  infancy  of  the 
wife  at  the  time  of  the  entering  into  the  same  as 
well  by  the  widow  as  by  the  executor  to  whom  the 
estate  of  the  husband  was  devised  in  trust,  and  the 
latter,  upon  the  assumption  of  the  invalidity  of  the 
marriage  articles  for  several  years  paid  the  one  third 
of  the  rents,  issues  and  profits  of  the  estate  to  the 
widow  as  and  for  her  dower,  and  by  other  acts  ac- 
knowledged her  right  of  dower ;  it  was  held,  upon 
his  subsequently  refusing,  after  the  remarriage  of 
the  widow,  to  pay  over  the  one  third  of  the  rents, 
etc.,  that  he  waa  concluded  by  his  acts,  and  an  ac- 
count of  the  moneys  received  by  him  was  directed 
to  he  taken  and  stated  by  a  master. 

Whether  a  provision  made  by  a  marriage  settle- 
ment, to  continue  only  during  widowhood,  allowing 
the  nonage  of  the  wife  to  be  no  objection,  is  such  a 
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provision  as  to  entitle  the  party  representing  the 
heir  to  set  it  up  as  an  equitable  bar  to  a  demand  of 
dower,  qucere.  Upon  this  point,  see  the  opinions  of 
the  Chancellor  in  the  Court  of  Chancery,  and  of  Mr. 
J.  Nelson  in  the  Court  for  the  Correction  of  Errors. 
In  this  case,  marriage  articles,  or  an  ante-nuptial 
contract,  was  entered  into  between  Philip  Jacobs  of 
the  one  part,  and  Elizabeth  Brown,  an  infant,  acting 
368*"]  *with  the  approbation  and  assent  of  her 
guardian,  of  the  other  part.  By  the  articles,  the  hus- 
band covenanted,  that  after  his  death,  out  of  his  es- 
tate, his  heirs,  etc.,  should  pay  to  the  wife  $1,200  an- 
nually, for  so  long  a  time  as  she  should  remain  his 
widow,  and  in  case  of  her  remarriage,  that  §1,000 
should  be  paid  to  her;  which  sums  were  declared  to 
be  settled  on  her  in  lieu  of  dower,  and  were  agreed 
to  be  paid  upon  the  condition  that  the  wife  should 
remain  chaste,  and  that  she  should  not  contract  a 
debt  above  §30,  without  the  knowledge  and  consent 
of  her  husband.  Nineteen  months  after  the  mar- 
riage, the  husband  made  his  will,  bequeathing  to  his 
wife  $0,000,  to  be  received  by  her  at  her  election,  in 
lieu  of  dower  and  also  in  lieu  of  all  claims  under  the 
marriage  articles— she  to  signify  her  election  in  30 
days.  The  husband  died  in  October,  1818.  Two  of 
the  executors  and  trustee8,one  of  whom  was  a  coun- 
selor at  law,  were  of  opinion  that  the  marriage  ar- 
ticles were  invalid,  by  reason  of  the  infancy  of  the 
wife  at  the  time  of  the  execution  of  the  same,  and 
that  she,  therefore,  was  entitled  to  dower  in  the  real 
estate  of  her  husband ;  which  opinion  was  commu- 
nicated to  the  wife,  and  she.  by  agreement  with  the 
acting  executor,  canceled  the  marriage  articles  in 
her  possession,  and  gave  notice  within  the  30  days 
specified  in  the  will,  that  she  elected  to  take  her 
dower.  The  acting  executor  then  commenced  to 
pay  to  her,  and  continued  to  pay  to  her  and  to  her 
second  husband,  she  having  married  again  in  Feb., 
1831,  the  one  third  of  the  rents,  issues  and  profits  of 
the  real  estate,  as  and  for  her  dower  in  such  estate, 
until  Nov.  1, 1821,  when,  having  been  advised  that 
the  marriage  articles  were  binding,  notwithstanding 
the  nonage  of  the  wife  at  they  time  they  were  en- 
tered into.he  refused  to  make  any  further  payments, 
alleging  that  the  articles  were  a  bar  to  the  right  of 
dower,  and  that  by  the  second  marriage  the  widow 
had  forfeited  the  provisions  made  for  her  by  the 
same.  The  widow  and  her  husband  thereupon  filed 
a  bill  in  chancery,  praying  that  the  executor  might 
account  for  and  pay  over  to  them  the  one  third  of 
the  rents,  etc.,  received  by  him,  and  that  a  receiver 
might  he  appointed  to  receive  the  one  third  of  such 
rents  as  should  thereafter  become  due.  In  addition 
to  the  above  facts,  it  appeared  by  the  pleadings  and 
proofs,  that  after  the  death  of  Jacobs,  and  previous 
to  Nov.  1,  1821,  the  acting  executor  had  united  with 
the  widow  in  various  applications  to  the  Chancellor 
respecting  the  management  of  the  estate  in  which 
the  right  to  dower  was  asserted,  and  that  such  ex- 
ecutor had  paid  to  the  widow  a  sum  in  gross,  in  lieu 
of  dower,  in  certain  property  taken  by  the  Corpora- 
tion of  N.  Y.  for  a  street,  the  value  of  which  had 
been  paid  to  him.  The  cause  was  heard  before  the 
Vice-ChanceUw  of  the  first  circuit,  who  decreed  an 
account,  and  ordered  a  reference  to  a  master  to  take 
and  state  the  same :  the  decree  thus  made  was  af- 
firmed by  the  Chancellor  on  appeal  to  him,  and  by 
the  Court  for  the  Correction  of  Errors  on  appeal 
from  the  decision  of  the  Chancellor.  For  the  reasons 
given  in  the  several  courts  in  support  of  the  several 
decisions,  see  the  opinions  of  the  Vice-Chancellor,  of 
the  Chancellor,  and  of  Senator  Allen. 

Citations— 31  Moor,  103 :  4  Co.,  1;  27  Hen.  VIII.,  oh. 
10;  1  R.  L.,  58,  59;  Wilmot's  Opin.,  189  ;  Co.  Litt.,  36 
b :  Reeve,  Dora.  ReU  81 ;  5  Bos.  &  P.,  152, 157 :  8 
Johns.,  72 ;  11  Johns..  281 ;  Dyer,  91  a.  361:  5  Vin.,  264, 
tit.  Dower;  Eden.  Injunc.,  7 ;  4  Burr.,  252;  3Ridgew., 
P.  C..  261;  4  Bro.  Ch.,  513;  1  Bro.  Ch.,  154;  2  B.  &  Aid.. 
313 :  6  Johns.  Ch.,  166 ;  2  Johns.  Ch.,  51. 

A  PPEAL  from  chancery.  Pierce  Teller  and 
11-  Elizabeth  his  wife  filed  their  bill  in  chan- 
cery against  Peter  McCartee,  for  an  account 
of  moneys  received  by  him  as  the  agent  or  re- 
269*]  ceiver  *of  Mrs.  Teller,  of  the  dower  or 
thirds  belonging  to  her,  as  the  widow  of  Philip 
Jacobs,  in  the  real  estate  whereof  her  late  hus- 
band died  seised.  Feb.  10,  1817,  Philip. Tacobs 
and  Elizabeth  Brown  (now  Elizabeth  Teller) 
were  married.  Four  days  previous  to  the  mar- 
riage an  antenuptial  contract  was  entered  into 
between  them  (the  female  being  a  minor  of  the 
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age  of  20  years  and  3  months,  acting  with  the 
consent  and  approbation  of  a  guardian  of  her 
person  and  property,  duly  appointed),  whereby, 
after  stating  that  the  parties  had  agreed  to  the 
solemnization  of  a  marriage  between  them, 
Jacobs  covenanted  that  after  his  death,  and  out 
of  his  estate,  his  heirs,  executors  and  admin- 
istrators should  pay  to  his  intended  wife  the 
sum  of  $1,200  annually  for  so  long  a  time  as 
she  should  remain  his  widow  ;  and  also,  that 
his  executors  should  at  his  death  give  unto  her 
all  the  household  furniture,  and  one  set  of  plate 
to  her  and  her  heirs  and  assigns  forever — -in 
case  of  her  remarriage,  the  sum  of  $1,000  to  be 
paid  to  her;  which  said  sums,  and  household 
furniture  and  set  of  plate,  were  declared  to  be 
settled  on  her  in  lieu  of  all  dower,  right,  title 
or  claim  of  dower  which  she  might  acquire  by 
her  marriage  with  Jacobs — with  which  provis- 
ions she  declared  herself  satisfied  and  content- 
ed. The  contract  then  proceeded  to  state  that 
the  said  $1,200  per  annum,  the  $1,000  in  case 
she  should  remarry,  the  household  furniture 
and  plate,  were  agreed  to  be  given  upon  the 
express  condition  that  the  said  Elizabeth  should 
remain  and  continue  chaste.and  that  she  should 
not  contract  any  debt  above  the  sum  of  $20, 
without  the  knowledge  and  consent  of  Jacobs, 
and  for  which  he  might  be  made  accountable; 
and  that  upon  breach  of  the  conditions,  she 
should  not  be  entitled  to  the  benefit  of  those 
provisions.  Jacobs  died  Oct.  6,  1818.  Jan.  23, 
1819,  the  widow  of  Jacobs  was  delivered  of  a 
daughter,  who  lived  until  Apr.  5,  1821,  when 
she  also  died.  Previous  to  the  death  of  Jacobs, 
to  wit:  Sep.  7,  1818,  he  made  his  last  will  and 
testament,  whereby,  after  giving  legacies  to  a 
number  of  persons,  he  inserted  a  bequest  in 
these  words:  "Item.  I  do  hereby  bequeath  to 
my  beloved  wife  Elizabeth  the  sum  of  $6,000, 
to  be  received  by  her  in  lieu  of  dower,  to  which 
she  might  be  by  law  entitled  out  of  my  real  es- 
tate, *and  also  in  lieu  of  all  claims  on  [*27O 
her  part,  under  certain  marriage  articles  duly 
executed  previous  to  my  intermarriage  with 
her;  and  should  the  said  Elizabeth  be  willing 
to  receive  the  said  sum  of  $6,000  in  lieu  of  her 
dower  and  of  her  claims  under  said  articles,  I 
do  hereby  direct,  that  previous  to  payment 
thereof  by  my  said  executors,  the  said  Eliza- 
beth do,  in  conjunction  with  my  said  executors, 
cancel  the  said  marriage  articles,  and  execute 
such  release  of  her  right  to  dower  out  of  my 
real  estate,  as  counsel  learned  in  the  law  may 
devise  or  advise:  and  it  is  further  my  will,  that 
my  said  wife  make  her  election  to  take  under 
this  my  last  will  and  testament,  or  under  said 
marriage  articles,  in  30  days  after  she  may 
receive  notice  of  this  bequest  after  my  decease." 
He  then  directed,  that  if  at  the  time  of  his  de- 
cease there  should  be  a  child  of  his  alive,  all  the 
rents  and  profits  of  his  real  estate  should  be  ap- 
plied to  its  support,  etc.,  until  such  child  at- 
tained the  age  of  21,  or  married,  and  the  sur- 
plus be  invested  in  stocks  for  the  benefit  of  the 
child,  to  be  paid  at  the  age  of  21  or  on  marriage. 
Next,  he  devised  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  estate,  real  and 
personal,  to  the  Orphan  Asylum  Society  in  the 
City  of  N.  Y.,  the  bequest  to  take  effect  im- 
mediately, if  he  should  leave  no  child  at  the 
time  of  his  death,  or  if  he  did  leave  a  child,  then 
upon  the  death,  intermarriage  or  the  attaining 
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of  the  age  of  21  by  such  child.  Upon  the  back 
of  this  devise  followed  another,  whereby  the 
testator  devised  unto  his  executors,  or  such  of 
them  as  might  act,  all  his  real  estate,  of  what- 
soever nature  or  kind,  subject  to  the  trusts 
aforesaid.  Then  followed  a  direction,  that  when- 
ever such  child  should  attain  the  age  of  21,  or 
marry,  that  his  real  estate  should  be  sold  by  his 
executors,  and  the  one  half  of  the  proceeds  paid 
to  the  child,  if  the  child  should  attain  the  age 
of  21  years,  or  marry,  concluding  with  the  ap- 
pointment of  Peter  McCartee  (the  appellant), 
R.  Cunningham  and  J.  Anthon  as  executors 
and  trustees  of  the  will.  Two  of  the  execu- 
tors, one  of  whom  was  a  counselor  at  law,  were 
of  opinion  that  the  marriage  articles  were  in- 
valid by  reason  of  the  infancy  of  the  wife  at  the 
time  of  the  making  and  entering  into  the  same, 
and  that  she,  therefore,  was  entitled  to  dower  in 
the  real  estate  of  her  husband,  which  opinion 
was  communicated  to  the  wife,  whereupon, 
271*]  *by  agreement  with  the  acting  execu- 
tor, she  canceled  the  marriage  articles  in  her 
possession,  and  gave  notice  within  the  30  days 
specified  in  the  will  that  she  elected  to  take  her 
dower.  Jacobs  died  seised  of  a  valuable  real 
estate  situate  in  the  City  of  N.  Y.,  and  was  in 
the  receipt  of  rents  accruing  irom  the  same, 
amounting  annually,  exclusive  of  certain  prop- 
erty in  Fayette  St.,  to  the  sum  of  $4,000.  Mar. 
17,  1819,  the  widow  presented  a  petition  to  the 
Chancellor,  stating  that  she  had  elected  to  re- 
ceive her  dower  instead  of  the  sum  given  by 
the  will,  and  praying  an  order  for  the  govern- 
ment of  the  executors  as  to  an  allowance  for 
the  nurture  and  maintenance  of  her  child,  and 
for  expenses  incurred  in  the  maintenance  of 
the  household  since  the  death  of  her  husband, 
in  which  petition  McCartee  and  one  other  of 
the  executors  united  by  a  statement  of  facts 
subjoined  thereto;  upon  which  petition,  the 
Chancellor  made  an  order  that  the  widow  be  al- 
lowed the  use  of  the  mansion  house,  then  occu- 
pied by  her,  until  the  first  day  of  May,  then 
next,  free  of  rent,  and  that  the  executors  pay 
her  $500  annually  for  the  nurture  and  mainte- 
nance of  the  child.  The  property  in  Fayette 
St.  was  taken  by  the  Corporation  of  N.  Y.  in 
the  opening  of  a  street,  and  the  sum  of  $5,215 
paid  therefor  to  McCartee,  the  appellant; 
whereupon  the  widow  presented  another  peti- 
tion to  the  Chancellor,  claiming  to  be  entitled 
to  a  portion  thereof,  as  her  right  of  dower  in 
the  property  thus  taken  was  extinguished,  in 
which  petition  the  executors  again  joined,  and 
the  Chancellor,  June  17,  1820,  made  an  order 
that  the  widow  should  be  paid  the  interest 
of  one  third  of  the  sum  received  by  McCartee 
in  lieu  of  her  right  of  dower.  Afterwards, 
Aug.  31.  1821,  McCartee  paid  to  the  respond- 
ents (who  had  intermarried  Feb.  21,  1821) 
$1,484.50  as  a  compensation  for  the  claim 
of  dower  of  Mrs.  Teller  in  the  property  taken 
by  the  Corporation,  and  took  their  release, 
in  relation  to  the  rents,  issues  and  profits  of 
the  real  estate,  whereof  Jacobs  died  seised, 
the  appellant,  in  his  answer,  admitted  that  he 
had  collected  and  received  the  same  up  to  Nov. 
1,  1828,  and  that  he  had  paid  and  accounted 
quarter  yearly  to  the  widow  of  Jacobs,  and  to 
her  husband,  Teller,  for  one  third  of  such 
rents,  as  and  for  her  dower  in  such  real  estate, 
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*from  the  death  of  Jacobs,  to  and  in-  [*272 
eluding  the  quarter  ending  Nov.  1,  1821;  that 
he  had  done  so  under  the  belief  that  the  widow 
was  entitled  to  dower  in  the  real  estate  of  Ja- 
cobs, having  been  so  advised  by  one  of  his  co- 
executors,  a  counselor  at  law,  but  he  averred 
that  in  Nov.,  1822,  he  was  advised  by  other 
counsel  that  the  articles  of  marriage  and  set- 
tlement entered  into  previous  to  the  marriage, 
were  valid  and  binding  upon  Mrs.  Teller,  and 
that  she  had  no  right  of  dower  in  the  real  es- 
tate of  Jacobs,  and  that  relying  upon  such  ad- 
vice so  last  obtained,  corroborated  by  the  opin- 
ions of  other  eminent  counsel,  he  had  refused 
and  still  refuses  to  account  to  Mrs.  Teller  or 
her  husband  for  any  portion  of  the  rents  or 
profits  of  the  real  estate,  on  account  of  her 
claim  of  dower  therein.  The  bill  charges  that 
the  appellant  advised  the  widow,  previous  to 
her  election,  to  take  her  dower,  to  make  such 
election,  which  is  denied  by  the  answer,  but 
established  by  the  proofs;  but  from  such  evi- 
dence it  also  appears  that  the  guardian  of  the 
widow,  who  is  a  counselor  at  law,  gave  the 
same  advice.  It  further  appears,  that  when 
formal  notice  of  the  election  to  take  her  dower 
was  given  to  the  executor  by  the  guardian  of 
Mrs.  Teller,  a  conversation  was  had  between 
them  as  to  the  necessity  of  canceling  the  mar- 
riage articles.  McCartee  said  it  was  not  neces- 
sary; that  the  articles  either  were  destroyed,  or 
that  he  would  destroy  them,  and  that  Mrs. 
Jacobs  or  the  guardian  might  destroy  the  coun- 
terpart in  her  possession.  Which  conversation 
was  communicated  to  Mrs.  Jacobs,  and  she 
thereupon  tore  it  up,  in  the  presence  of  the 
guardian. 

The  case  was  heard  by  the  Vice- Chancellor 
of  the  First  Circuit,  who  held,  that  the  mar- 
riage settlement  was  not  valid,  because  in  it 
there  was  no  covenant  which  would  enable  the 
court  to  compel  the  heirs  to  make  such  provis- 
ion as  the  statute  relative  to  jointures  requires. 

He  was  also  of  opinion  that  the  condition 
that  the  wife  should  not  contract  any  debt  over 
$20,  without  the  knowledge  or  assent  of  her 
husband,  was  unreasonable.  And  he  further 
held,  that  the  admission  of  the  right  of  dower 
by  the  executor,  and  the  assignment  and  pay- 
ment of  the  one  third  of  the  rents  to  her,  enti- 
tled her  to  such  rents  and,  therefore  decreed 
an  account.  See  the  opinion  of  the  Vice-Chan- 
cellor, *2  Paige  Ch.,  517-520.  From  this  [*273 
decree  the  defendant,  McCartee  appealed  to  the 
Chancellor,  who  admitted  that  an  infant  is 
bound  at  law  by  a  legal  jointure,  and  that  in 
equity,  in  analogy  to  the  legal  rule,  an  infant 
may  be  barred  by  an  equitable  jointure,  set- 
tled upon  her  before  marriage,  by  the  consent, 
and  approbation  of  her  parents  or  guardians; 
he  also  admitted,  that  by  the  contract,  the  hus- 
band had  made  the  annuity  settled  upon  his 
wife  an  equitable  charge  upon  the  real  estate 
whereof  he  should  die  seised  and  possessed; 
but  he  held,  that  as  the  annuity  was  limited  to 
the  widowhood  of  the  infant,  and  had  not  been 
accepted  by  her  since  the  removal  of  her  disa- 
bility to  contract  or  assent,  the  marriage  arti- 
cles could  not  be  set  up  as  an  equitable  bar. 
He  was,  also,  of  opinion,  under  the  circum- 
stances of  this  case,  that  the  executor  having 
substantially  assigned  to  the  widow  the  third 
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part  of  the  rents  and  profits  of  the  estate  as  her 
legal  dower,  was  not  entitled  to  relief,  except 
upon  some  new  ground  of  equity,  as  mistake 
or  accident,  and  then  that  he  should  offer  to 
do  equity,  as  by  the  payment  of  the  annuity  for 
life,  or  a  fair  equivalent  therefor,  notwith- 
standing the  subsequent  marriage  of  the  wid- 
ow. The  Chancellor  intimated,  though  he  did 
not  express  the  opinion,  that  the  acts  of  the  ex- 
ecutor as  a  trustee,  in  assigning  dower,  would 
be  obligatory  upon  the  cestui  que  trust,  if  there 
was  a  cestui  que  trust,  and  if  there  was  none, 
that  the  estate  of  the  trustee  had  terminated, 
and  he  had  no  equitable  rights  to  be  protected. 
See  op.  of  Chancellor,  2  Paige  Ch.,  556-565. 
The  Chancellor  affirmed  the  decree  appealed 
from,  and  the  defendant  McCartee  sued  out  his 
appeal  to  this  court. 

The  case  here  was  argued  by, 

J.  Duer  and  B.  F.  Butler,  for  the 


appellant,  and  by, 
Messrs.  R.  Bogardus  and  D.  B.  Ogden, 

for  the  respondents. 

When  in  chancery,  having  been  argued  by 
the  same  counsel,  and  a  very  full  and  most  able 
report  of  the  arguments  of  counsel  in  that 
court  having  been  given,  and  the  same  topics 
274*]  *having  been  principally  insisted  on 
here  as  there,  the  profession  are  referred,  for 
the  arguments  of  counsel,  to  2  Paige  Ch.,  520 
-555. 

The  following  opinions  were  delivered  in 
this  court: 

By  Mr.  Justice  Nelson.  The  articles  of  set- 
tlement in  this  case  were  made  before  mar- 
riage, and  in  addition  to  the  household  f  urni- 
ture,one  set  of  plate  and  $1,000,  Jacobs  settled 
upon  his  wife  Elizabeth  an  annuity  of  $1,200 
during  her  widowhood;  all  of  which  were 
granted  upon  the  conditions  that  she  should 
remain  chaste,  and  that  she  should  not  con- 
tract any  debt  above  $20,  without  the  knowl- 
edge and  consent  of  her  husband,  for  which  he 
might  be  made  accountable.  Two  objections 
have  been  taken  to  the  validity  of  this  jointure: 
1.  To  the  limitation  of  the  annuity  to  the  wife's 
widowhood  ;  and  2.  To  the  condition  upon 
which  the  settlement  is  made,  restraining  her 
from  contracting  any  debt  over  $20.  I  lay  out 
of  the  case  the  question  whether  an  infant  is 
bound  by  an  ante-nuptial  contract,  within  the 
Act  concerning  jointures,  because  the  opinion 
of  the  Chanceuor  on  this  point  was  not  serious- 
ly disputed  by  the  counsel  for  the  respondents 
on  the  arguments.  I  need  only  say,  that  the 
argument  of  the  Chancellor,  and  the  authorities 
there  relied  on,  seem  to  be  entirely  conclusive, 
that  equally  with  adults,  they  are  bound  with- 
in the  statute.  This  leaves,  therefore,  the  ques- 
tions as  to  the  marriage  articles  to  the  objec- 
tions above  stated,  except  as  to  the  fraud  or 
imposition  alleged,  which  will  be  briefly  no- 
ticed hereafter. 

It  is  admitted  by  the  Chancellor,  in  his  opin- 
ion, and  was  conceded  by  the  counsel  for  the 
respondents  upon  the  argument,  that  an  estate 
during  widowhood,  settled  after  marriage,  if 
accepted  by  the  wife  after  the  death  of  the  hus- 
band, is  a  good  jointure  within  the  Act.  Such 
is  the  case  in  Moor,  31,  p.  103,  and  Vernon's 
case,  pi.  4  Rep.  1,  the  one  at  law,  and  the  other 
in  equity.  But  it  is  contended  that  if  such  a 
settlement  was  made  before  marriage,  unlike 
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every  other  case.it  would  still  not  bind  the  wife, 
unless  accepted  after  the  death  of  her  husband. 
My  examinations  have  led  me  to  dissent  from 
*this  latter  position,  the  reasons  and  [*275 
authorities  for  which  I  will  proceed  to  state. 

Before  the  Statute  27  Hen.  VIII.,  ch.  10,  of 
which  the  8th  and  9th  sections  of  our  Act  Con- 
cerning Dower  are  copies,  1  R.  L.,  58,  59,  no 
estate  settled  upon  the  wife,  either  before  or 
after  marriage,  would  bar  her  right  to  dower. 
By  that  statute  a  settlement,  according  to  its 
provisions  before  marriage,  was  a  bar,  and  if 
made  after  marriage,  was  also  a  bar.  provided 
she  assented  to  it  after  her  husband's  death. 
If  the  settlement  either  before  or  after  marriage 
did  not  come  within  the  requirements  of  the 
Act,  then  the  widow  took  both  the  estate  set- 
tled, and  her  dower  in  the  residue  of  her  hus- 
band's lands.  This  result  necessarily  followed, 
from  the  law  as  it  stood  before  the  Statute, 
which  gave  her  both  jointure  and  dower.  If 
the  statute  did  not  apply,  the  common  law  con- 
trolled. Again;  if  the  widow,  after  the  death 
of  her  husband,  accepted  the  jointure,  and  took 
the  rents  and  profits  of  the  same,  yet  if  such 
jointure  did  not  come  within  the  terms  of  the 
Act,  she  was  not  barred,  but  was  entitled  to 
both  jointure  and  dower.  This  result  followed, 
from  the  position,  that  if  the  estate  settled  did 
not  come  within  the  Act,  the  wife  took  both ;  for 
if  entitled  to  both,  the  acceptance  of  one  would 
not  bar  the  other.  Assent,  therefore,  by  the 
wife,  would  not  make  a  jointure  a  bar  of  dow- 
er, unless  within  the  Act,  whether  such  joint- 
ure is  made  before  or  after  marriage  ;  and  as 
it  appears  above,  if  within  the  Act,  and  before 
marriage,  then  it  is  a  bar  without  any  assent. 

It  is  supposed  by  the  Chancellor,  in  his  opin- 
ion in  this  case,  that  the  requirements  of  the 
statute,  as  to  a  settlement  before  marriage,  are 
different  from  those  after;  and  he  came  to  the 
conclusion  that  an  inferior  estate,  not  within 
the  enacting  clause,  settled  after  marriage,  if 
accepted,  would  bar  dower.  The  terms  of  the 
proviso,  or  8th  section  of  our  Act,  are  referred 
to  as  authorizing  this  distinction.  The  position, 
I  think,  cannot  be  sustained.  The  enacting 
clause  of  the  statute  requires  that  the  estate 
in  lands  settled  upon  the  wife,  to  bar  dower, 
shall  be  for  her  life,  setting  out  five  different 
forms  of  conveyance  to  her.  Then  follows  the 
proviso,  that  if  any  lands  are  conveyed  to  her 
after  marriage  for  term  of  life  or  otherwise, 
in  jointure,  she  may,  after  the  death  of  her 
husband,  refuse  to  *accept  them  and  [*276 
claim  dower.  It  is  supposed  the  term  "other- 
wise," in  the  proviso,  relaxes  the  rule  in  the 
enacting  clause,  and  that  a  less  estate,  if  ac- 
cepted, is  sufficient,  in  a  settlement  after  mar- 
riage, within  that  term.  The  term  "  other- 
wise "  came  expressly  under  the  consideration 
of  the  court  in  the  fifth  resolution  in  Vernon's 
case,  in  which  the  above  distinction  is  not  re- 
cognized. The  court  there  determine,  and  such 
has  been  the  law  as  since  understood,  that  the 
term  "otherwise"  intended  to  embrace  any 
other  estate  conveyed  to  the  wife,  not  before 
mentioned  in  the  Act,  which  was  as  much,  or 
more  beneficial  to  her,  than  either  of  the  five 
enumerated  estates  for  life  contained  in  the 
enacting  clause  ;  that  it  included  any  estate 
greater  than  for  life,  but  none  less,  and  on  this 
ground  they  decide  that  an  estate  in  fee  comes 


276 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1831 


within  the  words  and  intent  of  the  enacting 
clause,  and  is  sufficient  to  bar  dower,  though 
not  one  of  the  enumerated  instances  given 
therein.  If  this  construction  is  correct,  then 
it  follows  that  the  Act  requires  the  same  estate 
to  be  settled  upon  the  wife  after  as  before  mar- 
riage, to  bar  her  dower;  and  that  the  only  dif- 
ference between  the  two  cases  is  her  power  to 
refuse  the  former  after  the  death  of  her  hus- 
band. This  is  the  opinion  of  Ch.  J.  Wilmot, 
as  1  understand  him  in  Drury  v.  Drury,  Wil- 
mot's  Op.,  189.  He  says:  "  When  the  Legis- 
lature determined  that  widows  should  not  have 
both  jointure  and  dower,  it  became  necessary 
to  determine  which  they  should  have.  They 
resolved  that  a  jointure  should  bar  dower,  but 
qualified  and  relaxed  the  rule  by  giving  a 
choice,  where  the  jointure  had  been  made  aft- 
er marriage."  Again,  p.  197,  he  says  :  "Even 
in  respect  to  jointures  after  marriage,  femes  co- 
vert are  still  within  the  general  words  of  the 
Act  to  every  purpose  whatever,  but  the  special 
purpose  of  making  an  election  whether  they 
will  take  their  jointure  or  dower  ;"  and  he 
adds  :  "  Suppose  a  jointure  is  made  after  mar- 
riage, and  a  woman  accepts  it,  and  then  brings 
her  writ  of  dower;  if  she  is  not  within  the  gen- 
eral words  of  the  enacting  clause,  she  must 
•have  both."  The  same  doctrine  will  be  found 
in  the  second  resolution  of  Vernoris  case,  and 
Co.  Litt.,  36  b.  It  is  there  held,  that  if  the  set- 
tlement is  made  after  marriage,  and  accepted 
by  the  wife  after  the  death  of  the  husband,  yet, 
if  it  was  not  within  the  enacting  clause  of  the 
277*]  *statute,  she  was  not  only  not  barred, 
but  was  entitled  to  both  jointure  and  dower. 
The  bar  then  not  only  depends  upon  the  ac- 
ceptance of  the  settlement  by  the  widow  when 
made  after  marriage,  but  also  upon  the  fact  of 
its  being  within  the  enacting  clause  of  the  stat- 
ute. For  these  reasons,  I  am  satisfied  the  dis- 
tinction taken  between  the  enacting  clause  and 
proviso  is  untenable. 

It  is  laid  down  by  Mr.  Clancy,  and  is  fully 
sustained  by  Vernoris  case,  and  Co.  Litt.,  that 
when  the  settlement  is  made  upon  the  wife  be- 
fore marriage,  the  question  as  to  the  right  of 
election,  between  the  jointure  and  dower  never 
can  arise,  for  if  the  jointure  is  within  the  stat- 
ute the  widow  is  barred  by  it,  she  can  only 
have  the  jointure,  and  has  no  choice  ;  and  if 
the  jointure  is  not  within  the  Act,  then  as  be- 
fore stated,  she  takes  both,  and  cannot  be 
driven  to  a  choice.  The  same  principle  is 
found  in  Wilmot's  Op.,  p.  215.  Where  the 
jointure  is  made  after  marriage,  he  says,  and 
is  pleaded  in  bar  of  dower,  there  is  an  aver- 
ment that  she  accepted  it ;  but  when  the  joint- 
ure is  made  before  marriage,  acceptance  is  not 
pleaded  at  all.  Further  on,  at  p.  216,  he  says: 
"The  entry  and  agreement  after  the  death  of 
the  husband  can  relate  only  to  the  estate  made 
after  marriage ;"  and  the  reason  he  gives  is, 
that  where  the  estate  is  settled  before  marriage, 
acceptance  is  not  necessary.  Again  ;  Mr. 
Clancy  says  :  "  If  the  settlement  is  made  after 
marriage,  and  during  coverture,  even  if  it  is 
within  the  terms  of  the  Act,  the  widow  is  not 
bound  by  it,  unless  she  accepts  the  jointure, 
and  this  by  the  proviso.  In  such  a  case  the 
widow,  after  the  death  of  the  husband,  must 
elect  between  her  jointure  and  dower;  she  can- 
not have  both,  according  to  the  terms  of  the 
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proviso.  And,  as  already  has  appeared,  if  the 
settlement  upon  the  wife  after  marriage,  and 
during  coverture,  was  such  as  not  to  come 
within  the  Act,  then  after  the  death  of  the  hus- 
band she  would  be  entitled  to  both  jointure 
and  dower,  and  could  not  be  driven  to  her  elec- 
tion. The  only  instance,  therefore,  where  the 
widow  can  be  put  to  her  election  between  the 
settlement  and  dower,  and  of  course  where 
her  election  can  at  all  affect  her,  is  where  the 
settlement  is  after  marriage,  and  where  such 
settlement  is  within  the  terms  and  intent  of  the 
Act.  And  upon  this  view  the  acceptance  of 
*the  widow  is  wholly  unimportant  and  [*278 
inoperative,  unless  the  settlement  is  made  aft- 
er marriage,  and  within  the  enacting  clause 
of  the  statute. 

From  the  foregoing  examination,these  propo- 
sitions may  be  assumed,  I  think,  as  incon- 
trovertible: 1.  That  the  settlement  of  an  estate 
upon  a  wife  before  marriage,  and  which  comes 
within  the  provisions  and  requirements  of  the 
statute,  is  a  bar  of  her  claim  for  dower  with- 
out her  assent;  and  2.  That  the  settlement  after 
marriage  and  during  coverture,  to  bar  her 
dower,  though  assented  to  after  the  death  of 
her  husband;  must  come  within  the  provisions 
and  requirements  of  the  Act  ;  and  as  a  neces- 
sary deduction  from  both,  a  settlement  after 
marriage,  which,  if  assented  to,  would  bar 
dower  if  made  before  marriage,  would  bar  it 
without  assent.  This  follows  from  the  fact, 
that  in  both  cases  the  settlement  must  come 
within  all  the  requisites  of  the  statute.  If  these 
positions  are  correct,  then  the  cases  in  Moor 
and  Coke  ( Vernoris  case)  are  in  point  to  show 
that  an  estate  during  widowhood,  or  upon  con- 
dition, if  settled  before  marriage  upon  the 
wife,  comes  within  the  terms  of  the  statute 
and,  of  course,  bars  dower.  Those  were  cases 
of  settlement  after  marriage;  the  one  an  estate 
during  widowhood,  and  the  other  on  condition 
to  perform  her  husband's  will,  which  were  ac- 
cepted after  their  husband's  deaths,  and  the 
former  was  held  to  be  a  good  legal  jointure 
within  the  Act,  and  the  latter  a  good  equitable 
jointure.  Now  it  is  clear,  if  these  estates  had 
not  come  within  the  requisites  of  the  statute, 
in  each  case  the  widows  would  have  been  en- 
titled to  both  jointure  and  dower,  and  their 
acceptance  would  not  have  barred  them  ;  and 
inasmuch  as  the  court  determine  they  came 
within  the  Act,  if  they  had  been  settled  before 
marriage,  the  one  would  have  been  a  legal,  and 
the  other  an  equitable  bar,  without  an  accept- 
ance. All  the  books  which  I  have  seen,  recog- 
nizing the  position  of  the  Chancellor,  refer  to 
Vernoris  case.  Roper  refers  to  the  same  case  as 
an  authority  for  the  doctrine  for  which  I  am 
contending,  and  upon  a  critical  examination 
of  the  case,  I  am  satisfied  he  has  given  to  it  the 
true  reading.  This  case  was  a  settlement  made 
after  marriage  and,  therefore,  under  no  cir- 
cumstances could  it  bar  dower,  *unless  [*279 
assented  to  by  the  wife,  and  this  fact  alone  is 
a  sufficient  reason  for  the  court  adding,  after 
they  say  it  was  a  good  bar,  "  if  accepted  by 
the  wife  after  the  death  of  her  husband," 
and  accounts  for  the  use  of  that  expression. 
But  many  of  the  compilers  of  the  law  on  the 
subject  of  jointures,  and  some  of  the  element- 
ary writers,  have  inferred  from  this  case  that 
because  a  conditional  estate,  settled  after  mar- 
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riage  upon  the  wife,  would  not  bar  dower  un- 
less accepted  in  every  case,  even  if  made  be- 
fore marriage,  the  settlement  would  not  bar  it 
without  an  acceptance.  The  language  of  the 
reporter  will  show  that  this  inference  is  not 
warranted.  In  the  third  resolution  he  says  it 
was  resolved  (referring  to  the  case  then  under 
consideration),  that  although  the  estate  limited 
to  the  wife  was  upon  condition,  and  although 
dower  (in  lieu  of  which  jointure  comes)  was 
an  absolute  estate  for  life,  yet  forasmuch  as 
an  estate  for  life  upon  condition  is  an  estate  for 
life,  it  was  within  the  words  and  the  intent  of 
the  Act,  if  the  wife,  after  the  death  of  her 
husband,  accepts  it ;  for  he  says  it  was  agreed 
that  a  jointure  is  a  competent  livelihood  of 
freehold  for  the  wife,  to  take  effect  immediate- 
ly after  the  death  of  the  husband,  for  the  life 
of  the  wife,  if  she  herself  is  not  the  cause  of 
the  determination  of  it.  Why  was  this  condi- 
tional estate  a  bar  of  dower  ?  Not  because  it 
was  accepted  by  the  widow — that  was  only  es- 
sential because  it  was  a  settlement  after  mar- 
riage ;  in  such  cases  she  must  elect — but  be- 
cause, in  the  language  of  the  court,  an  estate 
for  life  upon  condition  is  an  estate  for  life,  and 
therefore  was  within  the  words  and  intent  of  the 
Act.  Again;  the  definition  given  by  the  court 
of  a  good  jointure  within  the  Act,  and  within 
which  definition  they  decided  this  conditional 
estate  came,  did  not  put  it  upon  the  ground  of 
the  acceptance  by  the  wife,  but  because  a  free- 
hold for  the  life  of  the  wife,  if  she  is  not  the 
cause  of  the  determination  of  it,  is  a  good  es- 
tate within  the  statute.  I  need  not  say  that  such 
is  the  case  of  an  estate  during  widowhood. 
Further  on,  an  illustration  of  the  principle  is 
given:  If  a  man  makes  a  feofment  in  fee  to  the 
use  of  himself  for  life,  and  after,  to  the  use  of 
his  wife,  darante  viduitale  *ua,  for  her  jointure, 
that  is  an  estate  for  her  life,  and  it  cannot  de- 
termine without  her  own  act  and,  therefore,  it 
is  a  jointure  within  the  Act.  This  view  recon- 
28O*]ciles  the  doctrine  *contained  in  the  third 
resolution, with  every  other  principle  embraced 
in  the  fifth  resolution  in  that  case,  and  which 
comprehend  almost  the  whole  of  the  law  on  the 
subject  of  jointures. 

One  word  as  to  the  principle  of  the  doctrine 
against  which  we  are  contending.  It  will  be 
borne  in  mind,  the  position  is  that  the  settle- 
ment of  an  estate  for  life,  upon  condition,  upon 
a  wife  before  marriage,  will  not  bar  her  right 
to  dower  unless  accepted  after  the  death  of  the 
husband.  Now,  why  should  greater  efficacy 
be  given  to  the  assent  of  the  wife,  after  the 
death  of  her  husband,  than  before  marriage  ? 
Is  she  not  as  competent  to  act  in  this  respect, 
and  as  free  from  restraint  before  entering  into 
the  marriage  contract  as  she  is  after  its  dissolu- 
tion? If  the  validity  of  the  jointure  of  this  kind 
was  made  to  depend,  as  contended  for  by  the 
respondents,  upon  the  assent  of  the  wife,  I  ap- 
prehend it  would  be  very  difficult  to  make  any 
substantial  distinction  between  the  assent  be- 
fore the  marriage  and  after  the  death  of  the 
husband.  It  was  to  make  their  situations  alike 
that  the  statute  gave  the  right  of  election,  after 

the  death  of  the  husband,  between  dower  and 
jointure  created  by  a  settlement  during  cov- 
erture. 

My  conclusion  upon  this  part  of  the  case, 

both  on  authority  and  principle,  is,  that  there 
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is  no  difference  in  the  estate  to  be  settled,  or  in 
any  other  requisite  between  the  enacting  clause 
and  the  proviso  of  the  statute  ;  that  neither  a 
settlement  before  or  after  marriage  bars  dower, 
unless  within  all  the  requisites  of  the  statute  ; 
that  the  assent  of  the  wife  is  only  applicable  to  a 
settlement  made  after  marriage,  and  is  not  bind- 
ing upon  the  widow  then,  unless  the  provision 
comes  within  the  Act:  that  if  the  provision  is 
not  within  the  Act,  whether  made  before  or 
after  marriage,  the  widow  takes  both  jointure 
and  dower  ;  and  that  inasmuch  as  it  has  been 
decided  in  Moor  and  Vemoris  case,  that  an 
estate  during  widowhood  comes  within  the 
Act,  and  binds  the  widow  in  a  settlement  made 
after  marriage,  when  assented  to,  if  made  be- 
fore marriage  would  bind  her  without  assent, 
because  the  only  requisite  in  such  a  case  is  that 
it  should  come  within  the  Act. 

*At  law  the  jointure  in  this*  case  [*281 
would  not  bar  the  widow's  dower,  because  it 
is  not  an  estate  in  lands,  but  though  it  may  be 
wanting  in  some  of  the  requisites  of  the  Act, 
it  may  still  secure  as  competent  a  provision  for 
the  wife,  and  it  would,  therefore,  be  unjust  to 
permit  her  to  take  both  the  settlement  and 
dower,  as  she  woujd  at  law;  and  for  this  rea- 
son, equity,  following  in  analogy  to  the  stat- 
ute, will  consider  such  a  provision  an  equitable 
bar,  and  restrain  her  from  suing  at  law  for  her 
dower.  If,  then,  an  estate  during  widowhood, 
settled  upon  the  wife  before  marriage,  would 
be  a  legal  bar  of  her  dower,  the  Court  of 
Chancery,  in  analogy  to  the  statute  according 
to  the  above  rule,  are  bound  to  consider  the 
annuity  in  this  case,  during  widowhood,  an 
equitable  bar.  I  admit  the  distinction  taken  in 
equity,  that  in  the  case  of  an  infant  the  pro- 
vision must  be  adequate  and  not  precarious  ; 
that  it  must  be  as  beneficial  and  as  certain  as 
that  required  in  a  legal  jointure,  to  constitute 
it  an  equitable  bar,  though  in  the  case  of  an 
adult  these  requisites  are  not  essential.  The 
widow  in  this  case  brought  no  marriage  por- 
tion to  her  husband,  and  I  cannot  doubt  but 
that  the  provision  of  all  the  household  furni- 
ture, one  set  of  plate,  and  $1,000  besides  the 
annuity  of  $1,200,  was  an  adequate  and  bene- 
ficial provision  within  the  meaning  of  that  rule, 
and  such  is  the  opinion  of  the  Cfiancettor,  pro- 
vided the  limitation  was  unobjectionable  ;  and 
that  it  was  as  certain  a  provision  as  is  required 
in  a  legal  jointure,  necessarily  follows  from 
the  fact,  that  an  estate,  upon  the  condition  of 
this  annuity,  would  have  been  binding  as  a 
legal  jointure.  I  will  merely  add  on  this  part  of 
the  case,  that  as  I  consider  the  provision  an 
adequate  one,  it  will  not  be  necessary  to  ex- 
amine the  allegation  of  fraud  in  the  marriage 
settlement,  especially  upon  circumstances  so 
slight  as  those  which  are  relied  on. 

Next,  as  to  the  limitation  to  contract  debts 
over  $20.  A.  feme  covert,  while  living  with  her 
husband,  can  make  no  contract  binding  upon 
him  in  her  capacity  of  wife,  except  for  reason- 
able necessaries,  having  due  regard  to  her  con- 
dition and  quality  in  life,  and  the  ability  of 
her  husband  to  pay;  nor  can  she  bind  him 
even  to  this  exent,  provided  he  furnishes  these 
*necessaries  himself  for  her  and  the  [*282 
family.  If  he  refuses  or  neglects  to  do  so,  then 
she  may  obtain  them  upon  his  credit.  They 
are  not  to  starve.  Reeve,  Dom.  Rel.,  81;  5 
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Bos.  &  P.,  152,  157;  8  Johns.  ,72;  ll/d.,281.  A 
wife  may  bind  her  husband  to  any  extent  by 
her  contract;  her  authority  to  do  so  may  be 
made  out  in  the  same  way  that  the  power  of  any 
other  agent  is  established  by  circumstances  or 
otherwise.  Indeed,  the  intimate  relation  exist' 
ing  between  the  parties  of  itself  often  goes  a 
great  way  toward  establishing  this  power,  and 
our  reports  show  that  this  relation  sometimes 
is  abused  by  the  trader  and  the  wife.  Now  if 
the  limitation  was  intended  to  include  neces- 
saries, it  should,  undoubtedly,  be  deemed  un 
reasonable  and  void ;  but  if  construed  to  apply 
only  to  debts  beyond  them,  then  I  can  perceive 
no  objection  to  it,  either  in  law  or  reason.  The 
language  used  in  the  marriage  articles  is  gen- 
eral and  may  include  necessaries;  but  I  am  in- 
clined to  the  opinion  it  was  not  so  intended, 
and  need  not  be  so  construed.  What  benefit 
could  such  a  limitation  be  to  Jacobs?  With  or 
without  it,  he  was  bound  at  law  to  provide 
them  for  his  family,  and  he  could  prevent 
his  wife  from  obtaining  them  upon  his  credit 
by  furnishing  them  himself,  or  perhaps  fur- 
nishing her  with  the  money  to  supply  them. 
So  far  as  necessaries  are  concerned,  Jacobs 
could  gain  or  lose  nothing  by  such  a  condition, 
unless,  indeed,  we  adopt  the  idea  of  one  of  the 
counsel  for  the  respondents,  that  it  was  in- 
tended for  the  purpose  of  defeating  the  settle- 
ment by  withholding  necessaries  and  compell- 
ing the  wife  to  a  violation  of  the  condition. 
As  a  more  honest  and  more  rational  construc- 
tion may  be  given  to  it,  I  think  we  are  bound 
to  adopt  it.  If  not  so,  sure  I  am  that  a  condi- 
tion for  the  purpose  supposed  would  be  judged 
inoperative,  both  at  law  and  in  equity.  If,  by 
withholding  necessaries  the  wife  was  compelled 
to  contract,  in  law  and  consience,  the  respon 
sibility  would  fall  on  the  husband;  it  would  be 
deemed  his  act  and  not  hers.  It  seems  to  me, 
therefore,  the  fair  intent  of  the  parties  was  not 
to  prohibit  her  from  contracting  debts  for  neces- 
saries, but  was  designed  as  a  protection  against 
responsibilities  beyond  them.  My  conclusion 
283*]  upon  the  whole  *is,  that  the  marriage 
articles  were  binding  upon  the  widow, and  were 
sufficient  to  bar  her  right  of  dower. 

But  it  is  contended  that,  admitting  the  set- 
tlement barred  the  widow's  dower  originally, 
the  appellant  by  his  acts  and  admissions  has 
precluded  himself  from  setting  up  the  marriage 
articles.  It  appears  from  the  pleadings  and 
proofs  that  he  is  the  only  acting  executor  under 
the  will  of  Jacobs;  that  when  he  took  posses- 
sion of  the  estate  he  was  advised  by  a  co-exec- 
utor who  was  a  counselor  at  law,  and  which 
he  believed  to  be  correct,  that  the  widow  was 
entitled  to  dower  notwithstanding  the  articles, 
and  so  advised  the  widow  and  her  attorney; 
and  that,  in  pursuance  of  such  belief  he  paid, 
from  the  time  of  Jacob's  death  till  Nov.,  1821, 
one  third  of  the  rents  and  profits  of  the  real 
estate ;  and  on  further  advice,  he  was  in- 
formed the  articles  barred  her  title  to  dower, 
and  that  he  then  withheld  any  further  pay- 
ment. It  further  appeared  that  during  this 
period  both  parties  united  in  general  appli- 
cations to  the  Chancellor,  for  the  relief  of 
the  widow,  upon  the  basis  that  she  was  en- 
titled to  her  dower,  and  expressly  recognizing 
therein  her  right.  The  first  observation  I  have 
to  make  upon  this  part  of  the  case  is,  that  un- 
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less  the  respondents  can  show  by  these  acts  and 
admissions  of  the  executor  that  dower  has  been 
legally  assigned  to  the  widow,  and  that  she  and 
her  husband  have  thereby  a  vested  right  to  the 
same,  the  whole  of  the  argument.giving  to  it  all 
the  weight  the  facts  will  warrant,  can  extend 
no  further  than  to  secure  the  widow  the  funds 
she  has  already  received  under  the  mutual  mis- 
apprehension of  her  rights.  The  mere  facts  of 
admitting  the  right  to  dower  and  paying  one 
third  of  the  income  of  the  estate  through  mis- 
take and  against  law,  afford  of  themselves  but 
slender  reasons  for  continuing  such  payment. 
If  no  right  has  vested  against  the  estate  the  ex- 
ecutor had  not  only  the  right,  but  was  bound 
in  duty,  so  far  at  least  te  correct  his  error  when 
discovered  as  to  prevent  its  continuance.  There 
is  no  court  but  would  approve  his  acts  so  far. 
If  the  executor  was  attempting  in  the  court  be- 
low to  reclaim  the  money  paid  through  his  mut- 
ual mistake  of  the  law  in  relation  to  the  mar- 
riage articles,  or  if  he  was  endeavoring  to  de- 
prive *her  of  dower  which  had  been  [*284 
legally  assigned  under  this  misapprehension, 
then  I  admit  the  maxim,  "  ignorantia  juris non 
excusat"  might  with  plausibility,  if  not  legal 
strictness,  be  applied,  and  the  only  remedy,  if 
any,  would  lie,  not  with  the  trustee,  but  the 
ceatuique  trust,  whoever  he  might  be.  Whether 
the  latter  would  have  a  remedy  or  not  it  is  not 
now  important  to  examine. 

The  widow  has  no  estate  in  land  until  an  as- 
signment of  it  be  made,  for  the  law  casts  the 
feehold  on  the  heir,  upon  the  death  of  the  an- 
cestor. Was  there  then,  in  this  case,  a  legal  as- 
signment of  dower?  Ld.  Coke  says  eight  things 
are  to  be  observed  in  a  legal  assignment;  the 
second  is,  it  must  be  either  of  some  part  of  the 
land  whereof  the  widow  is  dowable,  or  a  rent, 
or  some  profit  issuing  out  of  the  same,  and 
which  rent  may  be  assigned  by  parol.  When 
the  property  assigned  is  capable  of  being  sev- 
ered, it  must  be  by  metes  and  bounds,  if  re- 
quired by  the  widow.  She  may  waive  such  an 
assignment,  and  then  she  holds  in  common  with 
the  heir  or  tenant  of  the  freehold.  Rent  may 
be  assigned  separately  or  in  common,  the  same 
as  land.  The  certainty,  however,  in  the  assign- 
ment, in  judgment  of  law,  is  the  same  whether 
the  land  or  rent  is  separate  or  in  common.  If 
in  common,  the  estate  vests  by  assignment;  she 
holds  like  any  other  tenant  in  common,  and 
her  rights  are  regulated  by  the  law  applicable 
to  that  estate.  An  actual  assignment  is  so  es- 
sential that  where  the  widow  brought  dower 
out  of  £6  rent-charge  and  had  judgment,  though 
it  was  certain  she  would  have  40  shillings,  she 
could  not  distrain  before  the  sheriff  delivered 
the  same.  The  widow  of  a  tenant  in  common 
cannot  have  her  dower  separate,  but  she  must 
hold  like  her  husband  ;  and  yet,  after  judg- 
ment by  her  against  the  co-tenant,  she  cannot 
enter  for  her  thirds  till  delivery  be  made  by  the 
sheriff,  though  the  delivery  reduce  it  to  no 
more  certainty  than  before.  The  case  of  Turner 
v.  Sturgens,  Dyer,  91  a,  shows  what  is  meant 
by  an  assignment  of  dower  in  rent.  It  must 
be  rent  issuing  out  of  land  of  which  the  widow 
is  dowable,  for  which  she  may  distrain  of  com- 
mon right,  and  if  so,  the  title  to  the  rent  must 
vest  in  j;er.  But  I  apprehend  rent  thus  assigned 
as  dowry  must  *be  a  freehold  rent-  [*285> 
charge,  otherwise  it  is  a  misnomer  to  call  it. 
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dower,  because  that  is  an  estate  for  life;  it  can- 
not be  that  an  assignment  of  one  third  of  a  term 
for  years  would  be  deemed  sufficient.  The  case 
of  Beamond  v.  Deane,  Dyer,  361,  illustrates  this 
position  ;  there  the  tenant  to  a  writ  of  dower 
plead  in  bar  an  assignment  of  a  rent  to  the  de- 
mandant, made  by  himself  for  the  term  of  her 
life,  by  virtue  of  which  she  was  seised,  etc., 
without  alleging  he  was  seised  of  a  freehold 
and,  therefore,  had  power  to  assign.  The  plea 
was  held  bad  for  that  reason.  The  case  is  more 
fully  reported  in  5  Vin. ,  264.  tit.  Dower,  and  it 
shows  that  the  assignment  of  rent  must  not  only 
be  for  life  but  that  the  tenant  must  show  a 
power  to  make  such  assignment.  The  reason 
why  the  assignment  of  rent  must  be  out  of 
the  same  lands  of  which  the  widow  is  dowa- 
ble  is,  because  a  right  or  title  of  a  freehold  es- 
tate cannot  be  barred  by  a  collateral  security, 
which  clearly  shows  that  the  rent  must  be  a 
freehold  rent,  else  the  reason  would  have  no 
application.  No  doubt  an  assignment  by  parol 
of  a  freehold  rent  for  dower  would  vest  the 
estate  in  the  widow,  because  an  assignment  in 
land  never  required  livery  of  seisin  or  writing 
to  perfect  the  title  in  her.  If  the  above  prin- 
ciples are  correct,  of  which  I  have  no  doubt, 
then  it  is  clear  that  no  assignment  of  dower 
has  been  made  by  the  appellant,  either  in  fact 
or  law.  It  was  not  nor  could  it  be  pretended, 
the  respondents  ever  had  the  right  to  distrain 
for  one  third  of  the  rents  and  profits  of  the  real 
estate  of  Jacobs.  If  they  had  this  suit  was  un- 
necessary; for  on  the  refusal  of  the  executor 
to  pay  the  rents,  they  could  have  compelled  the 
tenants  to  pay,  or  collected  by  distress  their 
thirds.  Much  less  can  it  be  pretended  that 
there  was  an  assignment  of  a  frehold  rent,  for 
none  such  existed.  The  contrary  appears  from 
the  proofs  in  the  case. 

It  was  said  upon  the  argument  that  the  ap- 
pellant, by  his  advice,  had  induced  the  widow 
to  cancel  the  marriage  articles,  and  take  her 
dower,  and  that,  therefore,  he  ought  to  be  com- 
pelled to  assign  it,  or  estopped  from  denying 
her  right.  If  this  advice  was  given  under  an 
286*]  honest  mistake  as  to  the  rights  of  *the 
widow,  a  court  of  equity  could  not  sanction 
such  a  conclusion;  as  the  cancellation,  under 
such  circumstances,  would  not  impair  their  va- 
lidity. But  I  am  satisfied  that  the  election  of 
the  widow  to  give  up  the  articles  and  take 
dower,  upon  the  facts  of  the  case,  was  not  the 
result  of  the  opinion  of  the  executor.  The  ques- 
tion was  purely  one  of  law.  He  was  not  a 
professional  man.  The  friend  and  former 
guardian  of  the  widow,  and  who  was  her  legal 
adviser  on  this  occasion,  was  a  gentleman  of 
reputation  and  experience  in  the  profession, and 
we  have  his  his  own  testimony,  that  after  tak- 
ing the  opinion  of  Mr.  Anthon  and  examining 
the  will,  he  advised  her  to  take  the  dower. 
Under  these  circumstances,  on  whose  opinion 
did  the  widow  rely  in  making  her  election? 
The  conclusion  seems  to  me  too  plain  for  argu- 
ment. It  would  be  a  most  extraordinary  de- 
preciation of  the  legal  opinions  of  the  counsel, 
if  the  case  turned  upon  this  point,  to  put  her 
election  upon  the  ground  that  the  widow  was 
influenced  by  the  opinions  and  advice  of  the 
executor,  on  a  pure  question  of  law,  rather  than 
that  of  her  legal  adviser.  This  is  the  answer 
which  I  also  give  to  the  argument:  that  the 
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widow  has  lost  her  annuity  by  her  second  mar- 
riage under  a  mistake  of  her  rights.  Who  led 
her  into  this  error?  She  had  every  means  of 
taking  care  of  her  rights  that  the  executor  had, 
and  no'  bad  faith  is  pretended.  Both  were  er- 
roneously advised, and  acted  under  its  influence 
till  the  error  was  discovered.  The  fault  was 
as  much  the  widow's  as  the  executor's,  if  she 
is  to  be  responsible  for  her  counsel.  So  in  re- 
lation to  the  charge  of  fraud  committed  upon 
the  second  husband;  his  disappointment  is  to 
be  referred  to  the  misapprehension  of  the  widow 
of  her  rights,  for  which  I  cannot  hold  the  ex- 
ecutor accountable.  It  is  rather  the  misfortune 
of  the  husband  than  the  fault  of  any  one. 

Upon  the  whole,  without  pursuing  the  sub 
ject  further,  my  conclusion  is,  that  an  estate 
settled  upon  the  wife  before  marriage,  during 
widowhood,  comes  within  the  Statute  Concern- 
ing Jointures,  and  is  a  legal  bar  of  the  right  of 
dower;  and  that  equity  following  the  law  in 
this  respect,  is  obliged  to  pronounce  the  annu- 
ity for  the  same  period  in  this  case  an  equitable 
bar;  that  the  marriage  articles,  in  all  other  re- 
spects, are  such  as  *are  binding  upon  [*287 
the  widow;  that  there  is  nothing  in  the  will  of 
the  testator  evincing  an  intention  to  waive 
them,  for  the  reasons  given  by  the  Cfuincellor; 
that  no  assignment  of  dower  has  been  made  by 
the  appellant,  by  virtue  of  which  the  widow 
and  her  husband  had  a  vested  right  in  the  same, 
notwithstanding  the  marriage  articles;  that  the 
acts  and  admissions  of  the  appellant  since  he 
came  into  possessionof  the  estate  are  satisfac- 
torily explained,  from  the  misapprehension  of 
the  widow's  rights,  under  which  both  parties 
acted;  and  that,  therefore,  these  acts  and  ad- 
missions, under  the  circumstances,  ought  not 
to  subject  the  estate  of  the  testator  without 
right,  and  against  law,  to  the  widow's  dow- 
er; that  the  error  under  which  each  party 
acted  arose  out  of  a  mutual  mistake,  which  is 
the-peculiar  province  of  the  Court  of  Chancery 
to  relieve  against;  but  that  the  exercise  of  that 
power  of  the  court  is  not  called  for  in  this 
case,  as  all  the  appellant  claims  here  is,  not  that 
his  errors  or  those  of  the  respondents  may  be 
corrected  by  restoring  to  the  estate  moneys 
which  he  has  advanced  by  means  of  them,  but 
simply  to  be  protected  from  continuing  furth- 
er advances,  after  the  error  has  been  detected. 
It  is,  therefore,  my  opinion  that  the  decree  of 
the  Chancellor  ought  to  be  reversed. 

By  Mr.  Senator  Allen.  The  appellant  in 
this  cause  contends  that  the  marriage  articles 
were  binding  on  the  wife  of  Jacobs,  notwith- 
standing her  infancy,  or  the  conditions  im- 
posed by  the  articles;  and  that  the  provision 
made  in  the  article  is  an  equitable  bar  to  her 
dower;  and  that  the  payment  of  one  third  of 
the  rents  and  profits  on  account  of  her  sup- 
posed right  of  dower,  and  the  other  acts  ac- 
knowledging such  right,  are  not  binding  on 
him,  both  parties  acting  under  an  erroneous 
impression  and  mistake. 

Previous  to  the  decision  by  the  English 
House  of  Lords,  in  the  case  of  Drury  v.  Drury, 
it  appears  that  no  rule  was  more  thoroughly 
understood  than  that  an  infant  was  unable,  by 
contract  or  consent,  to  part  with  her  real  estate, 
or  any  beneficial  interest  in  it.  No  woman  un- 
der age  could  absolutely  bind  herself  to  part 
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with  her  freehold,  or  interest  in  another's  free- 
hold property;  and  title  to  dower  being  an  in- 
288*]  terest  of  the  latter  *kind,  falls  within 
the  above  rule.  But  in  the  case  of  Drury  v. 
Drury,  it  was  decided  by  the  House  of  Lords 
that  women  marrying  under  age  may  be  barred 
of  dower,  by  jointure  made  previous  to  mar- 
riage, by  their  intended  husbands;  and  that 
such  provison  comes  within  the  operation  of 
the  Statute  of  Henry  VIII. 

The  marked  difference  between  the  institu- 
tions, habits  and  opinions  of  the  two  countries 
ought,  in  my  opinion,  to  have  some  considera- 
tion in  the  decision  of  questions,  even  where 
they  are  similar  in  principle  and  correspond  in 
facts.  But  it  will  be  found,  on  comparison  of 
the  two  cases,  that  there  is  a  material  difference 
between  the  case  of  Drury  v.  Drury  and  the 
one  before  this  court.  In  the  former,  the  in- 
fant was  possessed  of  both  personal  and  real 
estate  in  her  own  right,  and  the  agreement  was, 
that  she  should  assign  her  personal  estate  to 
her  intended  husband,  and  receive  in  lieu  of 
such  estate  and  of  her  dower,  £600  per  annum, 
during  her  life,  to  be  paid  her  half  yearly  by 
the  heirs  of  her  husband.  This  was  to  be  in 
full  satisfaction  of  her  dower,  and  also  of  her 
share  of  the  personal  estate,  under  the  English 
Statute  of  Distributions.  To  this  deed  the  wife 
was  a  party,  and  she  executed  it  in  the  presence 
and  with  the  consent  of  her  guardian,  and  with 
whose  consent  the  marriage  was  solemnized. 
After  the  death  of  her  husband,  she  adminis- 
tered on  the  estate,  and  not  only  claimed  her 
dower,  but  also  her  part  of  the  personal  estate 
under  the  Statute  of  Distributions.  In  the  case 
before  this  court,  the  infant  was  not  possessed 
of  any  estate  either  real  or  personal,  for  aught 
which  appears  in  the  case.  In  the  former  case, 
there  were  no  conditions  insisted  on  by  which 
a  forfeiture  of  the  jointure  might  be  incurred; 
while  in  the  latter  the  woman  is  prohibited 
from  remarrying,  and  from  contracting  any 
debt,  even  for  necessaries,  over  and  above  the 
sum  of  $20,  without  the  consent  of  her  hus- 
band, on  the  peril  of  a  forfeiture  of  her  joint- 
ure. 

In  England  society  is  so  differently  constitu- 
ted from  what  it  is  here,  and  the  customs  and 
laws,  and  particularly  the  law  of  primogeni- 
ture, is  so  differently  framed  from  what  they 
are  in  this  country,  that  a  construction  of  the 
common  law  which  may  be  deemed  necessary 
289*]  there,  is  by  no  means  applicable  *here. 
There  the  custom  of  marriage  settlement  by 
jointure  is  common,  in  order  to  keep  up  the  ti- 
tles and  the  dignity  of  families  in  the  male  line; 
while  here  the  practice  is  of  rare  and  uncom- 
mon occurrence;  a  law,  therefore,  which  may 
be  proper  and  necessary  there,  would,  in  many 
cases,  operate  with  much  inconvenience  here. 
There  is  also  an  inconsistency  in  the  decision 
of  Drury  v.  Drury,  which  would  not  be  toler- 
ated under  any  other  circumstances.  Neither 
the  laws  of  this  country  or  England  authorize 
or  sanction  the  absolute  conveyance  of  a  free- 
hold by  a  minor,  while  in  the  case  alluded  to,the 
woman,  though  an  infant  is  permitted  to  part 
with  her  right  of  freehold  in  her  husband's  es- 
tate. If,  however,  we  are  compelled  to  admit, 
by  the  decision  of  Drury  v.  Drury,  that  an  in- 
fant may  be  barred  by  her  dower  by  an  ante- 
nuptial agreement,  in  all  matters  fair  and  rea- 
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sonable,  it  does  not  follow  that  an  agreement 
entered  into  under  circumstances  such  as  those 
before  this  court,  and  containing  conditions  so 
repugnant  to  natural  rights,  must  of  necessity, 
be  binding. 

It  appears  by  the  testimony,  that  the  woman 
was  altogether  passive  in  the  matter,  for  when 
she  was  asked  whether  she  consented  to  the  ar- 
ticles, her  reply  was,  "just  as  Mr.  Jacobs 
pleased  to  have  them ;"  from  which  I  infer 
that  there  had  been  no  previous  agreement  be- 
tween her  and  her  intended  husband,  and  that 
the  idea  of  marriage  articles  originated  with 
Jacobs,  he  being  a  foreigner  by  birth  and  edu- 
cation, and  not  with  the  woman  or  her  friends 
and  advisers,  if  she  had  any.  The  contract, 
therefore,  was  dictated  by  the  intended  hus- 
band ;  and  the  woman  being  an  orphan,  and 
perhaps  friendless,  except  so  far  as  her  guard- 
ian acted  as  her  friend,  and  he  stated  that  the 
part  he  took  was  to  accommodate  Jacobs,  with 
whom  he  had  been  long  acquainted,  while  he 
knew  nothing  of  the  woman  until  after  the  re- 
quest of  Jacobs  that  he  would  become  her 
guardian.  The  circumstances  under  which 
this  female  was  placed,  it  appears  to  me,  give 
her  a  strong  61aim  to  relief  in  a  court  of  equity. 
That  the  woman  executed  the  articles  in  ig- 
norance of  her  rights,  is  every  way  probable  ; 
and  it  is  clearly  settled,  that  where  an  instru- 
ment has  been  executed  in  ignorance  of  the 
law,  a  court  of  equity  will  relieve  ;  and  in  a 
*case  before  Ld.  Talbot,  he  set  aside  a  [*29O 
release  executed  by  an  orphan,  ignorant  of  the 
full  extent  of  her  rights.  Eden,  Inj.,  7.  The 
conditions  imposed  by  this  ante-nuptial  article 
are  such  as  ought  to  avoid  it,  if  no  other  con- 
siderations would  do  it.  By  this  article  the 
woman  is  bound  to  contract  no  debt  over  and 
above  the  sum  of  $20,  without  the  knowledge 
and  consent  of  her  husband,  and  for  which  he 
may  be  made  accountable,  on  pain  of  forfeit- 
ing, not  only  the  designated  amount  in  lieu  of 
dower,  but  her  dower  also.  This  condition, 
however,  is  clearly  illegal,  as  the  law  permits 
the  wife,  at  all  times,  to  contract  debts  for  nec- 
essaries, while  in  the  article  she  is  bound  not 
even  to  contract  a  necessary  debt,  amounting 
to  more  than  $20,  without  breaking  the  con- 
tract. 

The  condition  that  the  woman  shall  remain 
the  widow  of  Jacobs,  or  forfeit  the  annual  al- 
lowance, ought  to  find  no  countenance  here. 
Any  condition  which  imposes  restrictions  upon 
marriage  is  against  the  policy  of  the  law,  as 
the  law  encourages  marriages.  4  Burr. ,  252. 
It  is  a  general  rule,  that  a  condition  annexed 
to  a  devise,  or  bequest  for  life,  whereby  it  is 
to  be  devested  by  the  marriage  of  the  devisee 
or  legatee,  is  to  be  considered  as  intended  mere- 
ly in  terrorem,  and  is,  therefore,  void  ;  because 
limitations  in  restraint  of  marriage  are  not  to 
be  favored.  Parsons  v.  Winslow,  6  Mass.,  169; 
Kelly  v.  Monk,  3  Ridge,  P.  C.,  261,  was  a  case 
where  a  legacy  was  left  to  a  daughter  by  her 
father,  upon  the  following  conditions  :  1.  That 
she  should  not  marry  without  the  consent  of 
her  mother  and  uncle  ;  and  2.  Nor  with  such 
consent,  unless  the  man  she  should  marry  had 
a  freehold  estate  of  £500  per  annum.  On  the 
hearing  of  the  cause,  the  Ld.  Chancellor  ob- 
served, "  that  conditions  prohibiting  marriage, 
or  leading  to  a  probable  prohibition  of  mar- 
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riage,  are  condemned  upon  principles  of  sound 
and  general  policy,  and  are  void.  Conditions 
in  restraint  of  marriage  are  odious,  and.  there- 
fore, are  held  to  the  utmost  rigor  of  strictness." 
In  principle,  the  condition  imposed  by  Jacobs 
on  this  young  woman  was  the  same  in  effect 
as  that  m  the  above  case,  and  it  ought,  there- 
fore, to  avoid  the  marriage  articles,  and  leave 
her  to  her  legal  rights  of  dower. 
291*]  *It  was  contended  that  the  provisions 
made  by  the  articles  were  ample  and,  therefore, 
an  equitable  bar  to  her  dower.  The  real  es- 
tate of  which  Jacob  died  seised  was  worth,  at 
least,  $100,000,  and  the  annual  stipend,  there- 
fore, was  not  equal  to  her  dower,  even  if  the 
objectionable  provisions  had  been  omitted. 
An  equitable  jointure  ought  to  be  as  certain  as 
the  dower  ;  it  ought  to  be  certain  in  amount, 
and  certain  as  to  continuance,  during  the  life 
of  the  widow.  Now,  can  a  provision,  with  the 
uncertainty  depending  on  her  marriage,  and 
the  contracting  even  necessary  debts  of  more 
than  $20,  be  as  certain  as  her  dower?  Had 
there  been  no  articles  insisted  on  by  Jacobs 
previous  to  his  marriage.his  widow  would  have 
taken  her  dower  without  the  interference  of 
any  one  ;  she  would  have  been  free  to  remarry 
or  not,  as  her  interest  or  inclination  might  lead 
her,  and  during  the  life  of  her  husband  she 
would  not  have  been  restrained  as  to  the  amount 
of  debts  she  might  contract,  except  so  far  as 
her  prudence  should  dictate.  In  Caruthers 
v.  Caruthers,  4  Bro.  Ch.,  513,  the  Master  of 
the  Rolls  observed,  that  he  thought  the  case  of 
Drury  v.  Drury,  did  not  mean  to  decide  that 
a  guardian  had  a  right  to  bind  an  infant,  if 
the  provision  was  not  certain,  or  if  she  was  to 
take  only  on  a  contingency.  Ld.  Coke  defines 
a  jointure  to  be  a  competent  livelihood  of  free- 
hold for  the  wife,  to  take  effect  immediately 
after  the  death  of  the  husband, and  to  continuue 
for  the  life  of  the  wife.  In  Drury  v.  Drury, 
the  wife  has  as  certain  a  provision  as  her  dow- 
er; therefore,  that  case  only  decides  that  where 
the  provision  is  equally  certain  with  the  dower, 
it  is  good.  In  another  case,  1  Bro.  Ch.,  154, 
the  Chancellor  held,  that  to  bind  an  infant,  the 
settlement  must  be  fair  and  reasonable.  Taking 
into  view,  therefore,  the  circumstances  of  Ja- 
cobs at  his  death,  the  disparity  in  the  ages  of 
the  parties,  and  other  matters  arising  out  of  the 
connection,  I  am  of  opinion  that  the  settlement 
on  the  widow  by  the  marriage  articles  was  not 
fair  and  reasonable,  and  that  she  was  accord- 
ingly entitled  to  her  dower. 

But  when  we  advert  to  the  acts  of  the  exec- 
utors, after  the  decease  of  the  husband,  in  ad- 
vising the  widow  to  accept  her  dower,  and  in 
actually  paying  her  the  one  third  of  the  net 
proceeds  of  the  estate  for  several  years  in  suc- 
292*J  cession,  there  *can  hardly  be  a  sub- 
stantial reason  urged  why  she  should  now  be 
deprived  of  it.  Jacobs  died  in  Oct.,  1818,  and 
it  appears  by  the  testimony  of  Mr.  Bogardus, 
that  a  few  days  after  his  death,  his  widow  con- 
stilted  him  on  the  subject  of  taking  her  dower 
in  lieu  of  the  marriage  settlement ;  she  said  the 
executor  had  called  on  her  and  told  her  she 
had  a  right  to  take  the  dower,  or  to  take  under 
the  marriage  articles;  that  Mr.  Bogardus  called 
on  the  executor,  and  inquired  whether  the 
widow  had  this  right,  to  which  he  replied  that 
she  had,  and  that  he  had  advised  her  to  take 
WKND.  8. 


the  dower,  and  that  she  was  a  great  fool  if  she 
did  not.  This  was  within  ten  days  after  the 
death  of  Jacobs.  The  other  executor  gave  the 
same  ad  vice,  and  Bogardus  finally  informed  the 
widow  that  he  had  seen  the  executors  and  had 
read  the  will,  and  advised  her  to  elect  to  take 
her  dower ;  she  did  elect  to  take  it,  and  re- 
quested him  to  notify  the  executors  accord- 
ingly, which  he  did.  His  opinion  was,  that 
the  widow  ought  to  execute  some  writing  to 
cancel  the  marriage  articles,  but  the  executor 
thought  it  unnecessary,  for  that  the  articles 
either  were  destroyed  or  that  he  would  destroy 
them,  and  that  Bogardus  or  the  widow  might 
destroy  the  counterpart ;  upon  which  Bogar- 
dus delivered  the  widow  the  counterpart, 
which  she  destroyed  in  his  presence.  In  an 
application  to  the  Chancellor,  in  Mar.,  1819,  the 
widow  stated  her  right  of  dower,  and  two  of 
the  executors,  by  a  certificate  attached  to  the 
application,  admitted  her  to  be  entitled  to  dow- 
er. The  Chancellor,  in  two  orders  made  by 
him,  recognized  and  took  it  for  granted  that 
the  widow  was  entitled  to  dower,  particularly 
in  the  order  of  June  17,  1820,  wherein  he  di- 
rects that  the  widow  be  paid  the  interest  of  one 
third  part  of  the  money  received  for  the  prem- 
ises in  Fayette  St. ,  in  lieu  of  her  right  of  dower 
in  the  two  houses  and  lots  taken  to  improve 
Oliver  St.,  and  that  the  same  be  paid  her  dur- 
ing her  natural-life,  or  until  she  and  the  exec- 
utors shall  have  agreed  upon  a  gross  sum  to  be 
paid  her  from  the  said  principal  sum  ;  that  she 
is  justly  charged  with  a  part  of  the  insurance, 
etc.,  so  long  as  she  chooses  to  receive  her  pro- 
portion of  the  rents  from  the  executors  instead 
of  having  her  dower  regularly  assigned  and  set 
off  to  her.  To  all  this  there  was  no  objection 
interposed  by  the  executors,  and  her  right  of 
dower,  therefore,  was  not  only  recognized,  but 
*also  her  right  to  have  it  regularly  as-  [*293 
signed  and  set  off  to  her,  whenever  she  should 
deem  it  her  interest  so  to  direct.  It  was  after- 
wards arranged  between  the  widow  and  the 
executors  that  she  should  receive  a  gross  sum 
of  the  money  awarded  for  the  property  in  Fay- 
ette St.,  in  lieu  of  her  right  of  dower  in  said 
property,  and  application  was  made  to  the 
Chancellor  for  an  order  to  that  effect.  In  a  cer- 
tificate signed  by  two  of  the  executors,  they 
admit  the  receipt  of  the  money  for  the  two 
houses  and  lots,  "part  of  the  real  estate  of 
which  the  said  Jacobs  died  seised,  and  in  which 
Elizabeth  Jacobs,  his  widow,  was  entitled  to 
dower."  In  Aug.,  1821,  they  paid  the  said 
Elizabeth  $1,484.50,  as  a  full  compensation  for 
her  claim  of  dower  in  the  said  premises,  and 
received  from  her  and  her  then  husband.  Tell- 
er, a  full  discharge  as  for  the  dower  of  the  said 
Elizabeth  in  the  aforesaid  property. 

In  the  answer  of  the  executor  to  the  bill  of 
complaint,  he  admits  that  he  did  pay  and  ac- 
count to  the  widow  for  one  third  of  the  rents 
and  profits  of  the  real  estate  in  the  City  of  N. 
Y.,  as  and  for  her  dower  therein,  from  the 
death  of  her  husband  in  1818  to  1821.  In  Feb., 
1821,  the  widow  was  married  to  Pierre  Teller, 
about  two  years  and  four  months  after  the  ex- 
ecutors had  advised  her  to  take  her  dower,  and 
during  which  they  had  regularly  paid  her  the 
one  third  of  the  income  or  the  estate.  After 
his  marriage,  Teller  was  consulted  by  the  act- 
ing executor  whenever  any  repairs  or  expense 
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was  to  be  incurred  on  the  real  estate,  and  in 
Feb.,  1822,  the  executor  informs  him  by  letter 
what  were  the  offers  for  renting  a  part  of  the 
property,  and  requests  his  opinion  on  such  of- 
fers. Aug.  6,  1822,  he  requests  Teller  to  call 
and  receive  the  balance  of  the  last  year's  rent. 
In  his  account  rendered  for  the  rents  received 
from  May,  1821,  to  May,  1822,  an  item  of 
$166.48  is  charged  as  commissions  for  collect- 
ing rents,  etc.  It  appears,  therefore,  from  the 
fact  of  the  executor  deeming  it  his  duty  to  con- 
sult Teller  and  his  wife  on  the  subject  of  rent- 
ing the  property,  and  whenever  repairs  were 
necessary,  and  also  from  the  fact  of  charging 
commission  for  attending  to  the  business  of 
collecting,  etc.,  that  he  was  clearly  acting  as 
the  agent  of  Teller  and  his  wife,  and  that  he 
considered  himself  as  their  agent,  at  least,  so 
294*  J  far  *as  they  were  interested  in  the  es- 
tate. The  question,  then,  is,  shall  the  executor, 
after  such  unequivocal  acts  of  agency,  now 
plead  that  he  did  not  act  for  Teller  and  his 
wife,  but  for  others?  In  Dixan  v.  Hammond, 
2  Barn.  &  Aid.,  313,  it  was  held  that  the  set- 
tled rule  of  law  is,  that  an  agent  shall  not  be 
allowed  to  dispute  the  title  of  his  principal, 
and  that  he  shall  not,  after  accounting  with 
his  principal,  and  receiving  money  in  the  ca- 
pacity of  agent,  afterward  say  that  he  did  not 
receive  it,  or  that  he  did  not  receive  it  for  the 
benefit  of  his  principal,  but  for  that  of  some 
other  person.  If  the  executor  was  the  agent 
of  Teller  and  his  wife,  and  it  appears  to  me  it 
can  hardly  be  questioned,  then  he  has  no  right 
to  dispute  their  title  to  the  one  third  of  the  in- 
come and  profits  of  the  estate,  and  after  ac- 
counting with  them  for  years  now  say  that  he 
no  longer  receives  for  them,  but  for  others. 

The  executor  states,  in  his  answer  to  the 
bill  of  complaint,  that  he  was  advised  by  John 
Anthon,  Esq.,  counselor  at  law,  and  who  was 
one  of  the  executors  named  in  thfe  will  of  Ja- 
cobs, that  the  marriage  articles  were  invalid  by 
reason  that  the  said  Elizabeth  was  an  infant 
and,  therefore,  that  she  had  a  right  of  dower 
in  the  real  estate  of  her  late  husband  ;  but  that 
in  1823  he  obtained  the  advice  of  other  counsel 
on  the  marriage  articles,  and  that  it  was  their 
opinion  that  the  articles  were  valid  and  bind- 
ing on  the  said  Elizabeth,  and  that  she  had  no 
right  of  dower  in  the  real  estate  of  her  late  hus- 
band ;  and  that  he  has  since  that  period  re- 
fused to  pay  or  account  to  her  or  her  husband, 
for  any  portion  of  the  rents  or  profits  of  the 
said  real  estate.  The  opinion  of  counsel  is 
not,  however,  set  out  in  the  case,  nor  is  there 
any  proof  adduced  that  such  was  the  opinion 
given,  except  the  averment  of  the  executor 
himself.  Whatever  may  have  been  the  opin- 
ion of  counsel,  the  facts  are,  that  the  executor 
admitted  the  widow's  right  of  dower  on  the 
death  of  her  husband  ;  he  paid  it  to  her  quar- 
terly for  more  than  three  years  ;  he  directed 
the  marriage  contract  to  be  destroyed  as  of  no 
validity ;  he  joined  in  the  statement  made  to 
the  Chancellor  by  the  widow,  admitted  her 
right  of  dower,  and  that  she  had  elected  to 
take  it ;  he  complied  with  the  decree  of  the 
Chancellor,  by  paying  the  widow  the  one  third 
of  the  money  received  for  the  property  in  Fay- 
295*]  ette*St.,  and  received  from  "her  and 
her  husband  a  release  as  for  her  dower  in  that 
property  ;  he  consulted  Teller  and  his  wife  as 
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to  the  renting  of  the  property,  as  late  as  Feb. , 
1822,  and  actually  paid  them  their  portion  of 
the  rents  in  August  of  the  same  year;  and  after 
all  this,  shall  he  now  be  permitted  to  say  that 
all  was  done  through  mistake  and  inadvertence, 
and  for  the  want  of  knowledge  of  the  law  ? 
The  case  of  Starrs  v.  Barker,  6  Johns.  Ch.,  166, 
may  be  referred  to  as  establishing  a  principle 
that  ought  to  govern  in  the  case  before  this 
court.  The  property  in  question  in  that  case 
was  devised  by  the  daughter  of  Barker  to  her 
husband,  who.  on  the  advice  of  Barker,  sold 
it  to  Storrs.  Barker,  however,  at  the  time  of 
giving  the  advice  and  urging  the  sale  to  Storrs, 
was  ignorant  of  his  own  title  to  the  property, 
as  the  legal  heir  of  his  daughter ;  and  on  ascer- 
taining this  fact,  he  brought  an  action  of  eject- 
ment against  Storrs  for  the  recovery  of  the 
land.  The  bill  prayed  for  an  injunction  to 
stay  the  action.  The  Chancellor  held,  that  where 
one  having  title  acquiesces  knowingly  and 
freely  in  the  disposition  of  his  property  for  a 
valuable  consideration,  by  a  person  pretending 
to  title  and  having  color  of  title,  he  shall  be 
bound  by  such  disposition  of  the  property,  and 
especially  if  he  encouraged  the  parties  to  deal 
with  each  other  in  such  sale  and  purchase  ;  and 
it  would  seem  to  be  a  wise  principle  of  policy, 
that  ignorance  of  the  law,  with  knowledge  of 
the  facts,  cannot  generally  be  set  up  as  a  de- 
fense ;  and  it  appears  to  be  settled  by  a  course 
of  equity  decisions,  that  ignorance  of  one's 
legal  right  does  not  take  the  case  out  of  the 
rule  when  the  circumstances  would  otherwise 
create  an  equitable  bar  to  a  legal  title.  A  per- 
petual injunction  was  decreed.  And  in  the 
case  of  Lyon  v.  Richmond,  2  Johns.  Ch.,  51,  it 
was  held  that  the  court  does  not  undertake  to 
relieve  parties  from  their  acts  and  deeds  fairly 
done,  with  a  full  knowledge  of  facts,  though 
under  a  mistake  of  the  law  ;  for  every  man  is 
charged  at  his  peril  with  a  knowledge  of  the 
law.  Upon  the  same  principle,  when  the  exec- 
utors in  this  case  had  all  the  facts  before  them 
— the  will  of  Jacobs,  the  ante-nuptial  contract, 
and  a  general  knowledge  of  the  circumstances 
under  which  it  was  executed — and  with  all 
these  facts  before  them,  unanimously  advised 
the  widow  to  claim  her  dower,  *ought  [*296 
they  not  to  be  bound  by  such  advice?  And  if 
it  is  a  wise  principle  of  policy,  that  ignorance 
of  the  law  with  knowledge  of  the  facts  cannot 
generally  be  set  up  as  a  defense,  then  we  have 
a  right  to  say  to  the  appellant  in  the  present 
case,  you  acted  with  a  knowledge  of  all  the 
facts ;  you  had  the  will,  and  as  that  refers  to 
the  marriage  articles,  you  cannot  plead  igno- 
rance of  their  contents  and  conditions  ;  and 
if  through  ignorance  of  the  law,  which  you 
were  bound  to  know,  you  have  permitted  and 
advised  the  course  you  now  repudiate,  you 
must  abide  the  consequences.  Because  you 
were  ignorant,  is  no  reason  that  others  should 
suffer,  especially  when  they  acted  on  every  oc- 
casion by  your  advice  and  counsel. 

The  case,  then,  stands  thus:  under  the  ad- 
vice of  the  executor,  the  woman  destroyed  the 
marriage  settlement;  and  in  consequence  of  this 
advice,  as  I  infer,  she  married  again.  If  she 
is  not  entitled  to  dower,  therefore,  because  the 
marriage  settlement  is  valid,  she  is  not  entitled 
to  the  provisions  of  the  settlement  because  she 
has  married  and  thus  forfeited  them.  Not 
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only  the  woman  has  been  deceived  by  the  ad- 
vice of  the  executor,  but  the  man  who  mar- 
ried her;  for  I  have  a  right  to  infer  from  the 
circumstances  of  the  case,  had  it  not  been 
for  this  advice,  she  would  not  have  married, 
and  by  that  means  have  forfeited  the  provis- 
ions of  the  marriage  settlement,  and  that  the 
man  would  not  have  married  her,  had  he  not 
been  advised  that  the  marriage  articles  were 
void,  and  she  entitled  to  her  dower.  Although, 
under  every  view  of  this  case,  I  consider  the 
act  of  the  executor  in  refusing  to  pay  the  one 
third  part  of  the  rents  and  profits  of  the  estate, 
for  and  on  account  of  dower,  to  the  said  Eliz- 
abeth, as  illegal  and  unjust,  I,  nevertheless,  be 
lieve,  from  the  general  character  of  the  indi- 
vidual for  probity  and  uprightness,  that  he 
acted  solely  from  an  ignorance  of  the  law,  and 
not  from  any  sinister  or  improper  motives  in 
bringing  the  matter  to  a  final  issue  in  this  court. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
cellor ought,  in  all  things,  to  be  affirmed. 

On  the  question  being  put — Shall  this  decree 
be  reversed? — the  members  voted  as  follows: 
297*]  *In  the  affirmative— The  PRESIDENT 
of  the  Senate,  Mr.  Justice  NELSON,  and  Sena- 
tors Armstrong,  Bronson,  Lynde,  M'Lean,  Tall- 
madge&nd  Ihroop — 8. 

In  the  negative — Senators  Allen.  Conklin, 
Deitz,  Gere,  MatJier,  Maynard,  Rexford,  San- 
ford,  Warren  and  Westcott— 10. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed. 

Affirming— 2  Patee,  511. 

Cited  in-1  Sand£  Ch.,  165;  3  Bos.,  337. 


In  the  case  of  Drury  v.  Drury,  referred  to 
in  the  preceding  opinions,  the  law  in  England 
was  settled,  that  an  infant  is  bound  by  a  legal 
jointure,  and  that  in  equity,  in  analogy  to  the 
statute,  an  infant  may  be  barred  by  an  equi- 
table jointure  settled  upon  her  before  marriage, 
by  the  consent  and  approbation  of  her  par- 
ents orgurdians.  This  decision  was  made  un- 
der a  statute  of  which  our  Statute  Relative  to 
Jointures,  passed  in  1787,  1  R.  L.,  58,  sees.  8,  9, 
is  substantially  a  transcript,  and  the  question 
raised  in  Drury  v.  Drury  might,  previous  to 
the  last  revision  of  our  statutes,  have  been  agi- 
tated here,  unless  that  decision  was  deemed 
binding  upon  our  courts,  it  having  been  made 
previous  to  the  Revolution.  Independent  of 
that  decision  by  the  Revised  Statutes,  1  R.  S.  , 
741,  sees.  10,  11,  the  law  with  us  is  no  longer 
open  to  judicial  construction,  at  least  as  to  cases 
.arising  since  those  statutes  went  into  operation. 
Notwithstanding,  as  a  legal  curiosity,  the  Re- 
porter is  induced  to  republish  the  report  of  the 
case  of  Drury  v.  Drury  from  Ld.  Chief  Justice 
Wilmot's  '  '  Notes  of  Opinions  and  Judgments," 
as  containing  the  reasons  for  the  decision  in  j 
that  case,  which  are  not  to  be  found  in  any 
other  report,  and  the  work  from  which  the  re- 
port is  taken  not  being  very  common  in  this 
•country. 

'HOUSE  OF  LORDS. 

JOHN,  Earl  of  Buckinghamshire,  and  MARY 
ANN,Countess  of  Buckinghamshire,  his  wife. 
•late  MARY  ANN  DRURY,  spinster;  and  Joco- 
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SA  CATHARINA  DRURY,  spinster,  an  infant, 
by  her  next  friend,  Appellants,  v.  Dame 
MARTHA  DRURY,  widow,  Respondent. 
By  indenture  tripartite,  dated  Oct.  5,  1737, 
previous  to  a  marriage  between  the  respond- 
ent (the  mother  of  the  appellant  *the  [*298 
Countess  of  Buckinghamshire.and  Jocosa  Cath- 
arina  Drury)  and  Sir  Thomas  Drury,  baronet, 
deceased,  who  was  the  father  of  the  said  ap- 
pellants, and  made  between  the  said  Sir  Thom- 
as Drury,  of  the  first  part;  therespondenMhen 
Martha  Tyrrell,  spinster,  one  of  the  daughters 
of  Sir  John  Tyrrell,  baronet,  deceased,  of  the 
second  part;  and  Joseph  Townsend  and  Thom- 
as Matthews,  Esquires,  of  the  third  part.  After 
reciting  the  intended  marriage,  it  was  declared 
and  agreed,  that  the  said  Sir  Thomas  Drury 
should  be  entitled  to  and  receive  all  the  person- 
al estate  and  effects  which  the  respondent  was 
possessed  of  or  entitled  to,  for  his  own  use  and 
benefit;  and  that  all  the  lands,  tenements  and 
hereditaments,  then  late  of  the  said  Sir  John 
Tyrrell,  which  should  descend  to  or  devolve 
upon  the  respondent  during  the  intended  cov- 
erture, should  be  settled  and  assured  in  man- 
ner thereinafter  mentioned;  and  also  (hat  the 
respondent,  in  case  she  should  survive  the  said 
Sir  Thomas  Drury,  should  have  and  enjoy  a 
clear  annuity  of  £600  during  her  life  for  her 
jointure,  and  in  full  satisfaction  and  bar  of 
all  dower;  and  also  in  lieu  and  full  satisfac- 
tion or  any  share  or  distributory  part  of  any 
personal  estate  which  the  said  Sir  thomas  Dru- 
ry should  be  possessed  of  or  entitled  to,  and 
which  she  should  or  might  claim  or  demand 
by  virtue  of  the  Statute  for  the  Distribution  of 
Intestates'  Estates,  or  otherwise  howsoever. 
And  Sir  Thomas  Drury.in  consideration  of  the 
said  intended  marriage,  and  of  the  portion 
which  the  respondent  was  possessed  of  or  en- 
titled to.  and  which  would  accrue  to  him  in  case 
the  said  marriage  should  take  effect,  did,  for 
himself,  his  heirs,  executors  and  administra- 
tors, covenant  with  the  said  Joseph  Townsend 
and  Thomas  Matthews,  their  executors  and  ad- 
ministrators, that  the  heirs,  executors  and  ad- 
ministrators of  him, Sir  Thomas  Drury,  incase 
the  respondent  should  survive  him,  should  pay 
her  during  her  life,  the  clear  yearly  sum  of  £600 
half  yearly;  and  also  that  in  case  any  lands  of 
the  said  Sir  John  Tyrrell,  deceased,  should  in 
any  wise  descend  or  come  to  the  respondent 
during  her  said  coverture,  then  Sir  Thomas 
Drury  and  the  respondent  should  and  would 
immediately  thereupon  convey,  settle  and  as- 
sure all  such  lands  to  the  use  of  Sir  Thomas 
Drury,  during  his  life;  remainder  to  the  use  of 
*the  respondent  and  her  assigns,  dur-  [*299 
ing  her  life;  and  after  her  death,  to  the  use  of 
the  said  Sir  Thomas  Drury  and  his  heirs  and 
assigns  forever. 

This  deed  was  executed  by  Sir  Thomas  Dru- 
ry and  the  respondent,  being  then  an  infant 
under  the  age  of  21  years,  in  the  presence 
of  Elizabeth  Kellaway,  the  respondent's  then 
guardian,  who  was  a  subscribing  witness  there- 
to. The  marriage  was  solemnized  soon  after, 
with  the  privity  and  approbation  of  the  said 
Elizabeth  Kellaway ;  and  the  respondent, at  such 
marriage,  was  entitled  to  a  portion  not  exceed- 
ing £2, 000. 

Jan.  20,  1759,  Sir  Thomas  Drury  died  intes- 
tate, being  seised  in  fee  simple  of  a  real  estate 
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of  the  yearly  value  of  £2,600;  and  he  was, 
also,  at  his  death,  possessed  of  a  personal  es- 
tate to  the  amount  of  £60,000  or  upwards;  and 
at  his  death  left  the  respondent.his  widow,  and 
the  appellants,  the  Countess  of  Buckingham- 
shire and  Jocosa  Catharina  Drury,  his  only 
children  and  co-heiresses  at  law,  being  both  then 
infants. 

Soon  after  the  death  of  Sir  Thomas,  letters 
of  administration  of  his  personal  estate  were 
granted  to  the  respondent,  and  she  possessed 
the  same,  or  great  part  thereof;  and  afterwards 
insisted  that  as  she  was  an  infant  at  the  time  of 
the  execution  of  the  aforesaid  indenture  of  set- 
tlement, and  at  the  time  of  the  solemnization 
of  her  marriage,  she  was  not  bound  to  accept 
the  provision  thereby  made  for  her,  but  that 
she  was  entitled  to  dower  out  of  the  real  estate 
of  Sir  Thomas  Drury,  and  to  her  distributive 
share  of  all  his  personal  estate. 

And,  therefore,  the  appellants,  the  Countess 
of  Buckinghamshire  (then  Mary  Ann  Drury, 
spinster),  and  Jocosa  Catharina  Drury  (both 
then  infants),  by  their  next  friend,  in  Trinity 
Term,  j  759,  exhibited  their  bill  in  the  Court  of 
Chancery  against  the  respondent,  stating  the 
before  mentioned  particulars,  and  praying  that 
an  account  might  be  taken  of  the  rents  and 
profits  of  the  real  estate  of  Sir  John  Drury  re- 
ceived by  the  respondent,  and  also  of  the  per- 
sonal estate  and  the  interest  and  profits  there- 
of, and  of  his  debts  and  funeral  expenses;. and 
that  the  clear  surplus  of  his  personal  estate, 
after  payment  of  his  debts,  might  be  brought 
into  court,  and  placed  out  at  interest  for  the 
3OO*]  *benefit  of  the  appellants  during  their 
minority;  that  proper  persons  might  be  ap- 
pointed to  receive  the  arrears  and  growing 
rents  and  profits  of  the  real  estates,  and  also  of 
the  personal  estate,  during  the  minority  of  the 
said  appellants;  and  that  out  of  the  rents  and 
profits  of  such  real  estate,  and  the  interest  and 
produce  of  such  personal  estate,  the  said  an- 
nuity of  £600  might  be  retained  by  or  paid  to 
the  respondent  for  the  time  past  and  to  come; 
and  that  a  suitable  allowance  might  be  made 
for  the  maintenance  and  education  of  the  ap- 
pellants, for  the  time  past  and  to  come;  and 
that  the  savings  of  the  appellants'  yearly  in- 
come, after  deducting  what  should  be  so  paid 
for  their  maintenance  and  education,  might  be 
from  time  to  time  placed  out  at  interest,  and 
improved  for  their  respective  benefit,  during 
their  minority. 

To  this  bill  the  respondent  put  in  her  an- 
swer, and  thereby  said,  that  she  had  possessed 
so  much  of  the  personal  estate  of  Sir  Thomas 
Drury  as  she  was  able,  but  that  she  had  not  re- 
ceived any  rents  or  profits  of  his  real  estate; 
and  she  insisted,  that  she  was  an  infant  when 
she  executed  the  said  indenture  of  settlement, 
and  at  the  time  of  her  marriage,  she  could  not 
nor  ought  to  be  barred  by  the  said  indenture, 
but  was  at  liberty  to  make  her  election  wheth- 
er she  would  accept  the  said  annuity,  or  waive 
the  same,  and  take  her  dower  out  of  the  real 
estate  of  Sir  Thomas  Drury,  and  her  distribu- 
tive share  of  his  personal  estate  under  the  stat- 
ute; and  she  submitted  to  account,  having  all 
just  allowances.  And  if  the  court  should  be  of 
opinion  she  was  at  liberty  to  waive  the  annu- 
ity of  £600,  and  to  claim  such  rights  as  she 
was  by  law  entitled  to,  in  and  to  the  real  and 


personal  estates  of  Sir  Thomas  Drury,  then  she 
waived  the  annuity,  and  claimed  to  be  entitled 
for  her  life  to  a  third  part  of  the  real  estates  as 
her  dower,  and  also  to  be  entitled  absolutely  to 
a  third  part  of  the  clear  residue  of  his  person- 
al estate,  and  of  the  interest  and  produce  there- 
of. But  if  the  court  should  be  of  opinion  that- 
she  was  bound  by  the  said  indenture,  notwith- 
standing she  was  an  infant  at  the  time  of  exe- 
cuting the  same,  then  she  claimed  to  be  enti- 
tled, by  virtue  of  the  said  indenture,  to  a  clear 
annuity  of  £600  per  annum,  from  the  time  of 
the  death  of  Sir  Thomas  Drury,  payable  half- 
yearly  during  *her  life;  the  first  pay-  [*3O1 
ment  to  be  made  Mar.  25,  1759;  and  she  also 
claimed  a  suitable  allowance  for  the  mainte- 
nance of  the  appellants,  her  daughters,  from 
the  death  of  their  father  to  that  time,  and  also 
for  such  further  time  as  she  should  maintain 
them. 

This  answer  being  replied  to,  depositions 
were  taken  in  the  cause,  whereby  it  appeared 
that  the  respondent  was  born  Dec.  23,  1716, 
and  intermarried  with  Sir  Thomas  Drury  Oct. 
11,  1737. 

The  cause  was  heard  (a)  before  Ld.  Chancel- 
lor Henley,  Feb.  27,  28  and  29, 1760,  and  Feb.  3, 
4, 6and  7,  and  Junel.  1761;  on  the  last  of  which 
days,  His  Lordship  decreed,  that  it  should  be 
referred  to  the  master  to  take  an  account  of  the 
personal  estate  of  Sir  Thomas  Drury,  come  to 
the  hands  of  the  respondent,  and  of  his  debts 
and  funeral  expenses,  which  were  to  be  paid 
out  of  his  personal  estate,  in  a  course  of  ad- 
ministration ;  and  His  Lordship  declared  that 
the  respondent,  being  an  infant  at  the  time  of 
her  executing  the  indenture  of  Oct.  5,  1737, 
was  not  barred  of  her  dower  in  the  intestate's 
real  estate,  nor  of  her  share  of  his  personal  es- 
tate, under  the  Statute  of  Distributions  ;  and, 
therefore.  His  Lordship  ordered,  that  so  much 
of  the  bill  as  sought  to  bind  the  respondent  by 
the  said  agreement,  should  stand  dismissed, 
and  that  the  clear  surplus  of  the  said  intes- 
tate's personal  estate,  after  payment  of  hisdebts 
and  funeral  expenses,  should  be  divided  into- 
three  equal  parts,  whereof  one  third  part  was 
to  be  paid  to  or  retained  by  the  respondent 
as  her  share  thereof  under  the  said  statute,  and 
the  *other  two  third  parts  thereof  were  [*3O2" 
to  be  invested  in  the  purchase  of  3  per  cent, 
bank  annuities,  in  the  name  and  with  the  priv- 
ity of  the  accountant  general  in  trust  in  this 
cause,  for  the  benefit  of  the  appellants,  the- 
Countess  of  Buckinghamshire  and  Jocosa  Cath- 
arina Drury  respectively,  until  they  should  at- 
tain the  age  of  21  years;  and  he  was  to  declare 
the  trust  thereof  accordingly,  subject  to  the 
further  order  of  the  court ;  and  if  the  said  two 

(a)  Vide  Harj<r.  Co.  Litt.,  36,  note  7.  Where,  speak- 
ing: of  this  case  of  Drury  v.  Drury,  Mr.  Hargrove 
says.  "The  points  determined  by  Lord  Northing-ton 
were :  1st.  That  the  Statute  of  27  Hen.  VIII.,  which 
introduced  Jointures,  extends  to  adult  women  only, 
infants  not  beinp  particularly  named  ;  and,  there- 
fore, that  notwithstanding-  a  jointure  on  an  infant,, 
she  may  waive  the  jointure,  and  elect  to  take  dower; 
2d.  That  a  covenant  by  the  husband,  that  his  heirs, 
executors  or  administrators,  shall  pay  the  wife  an 
annuity  for  her  life,  in  full  for  her  Jointure,  and  in 
bar  of  dower,  without  expressing-  that  it  shall  be- 
charg-ed  on  any  particular  lands,  or  be  secured  out 
of  lands  g-enerally,  is  not  a  jrood  equitable  jointure 
within  the  statute ;  3d.  That  a  woman  being-  an  in- 
fant, cannot,  by  any  contract,  previous  to  her  mar- 
riag-e,  bar  herself  of  a  distributive  share  of  her  bus-- 
band's  personalty,  in  case  of  his  dying-  intestate." 
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third  parts  belonging  to  the  appellants  respect- 
ively, or  any  part  thereof,  had  been  already 
invested  in  government  securities,  the  same 
were  to  be  transferred  to  the  said  accountant 
general,  in  trust  in  the  cause,  for  the  said  ap- 
pellant's benefit ;  and  he  was  to  declare  the 
trust  thereof  in  like  manner  ;  and  the  appel- 
lants were  to  be  respectively  at  liberty  to  apply 
to  the  court  for  further  directions  relating 
thereto,  as  there  should  be  'occasion  ;  and  di- 
rections were  given  concerning  the  allowance 
for  the  maintenance  and  education  of  the  ap- 
pellants ;  and  a  receiver,  who  had  been  before 
appointed  of  the  intestate's  real  estate,  under 
an  order  made  in  the  cause,  was  to  be  con- 
tinued until  the  further  order  of  the  court,  to 
pass  his  accounts  before  the  master,  and  to  pay 
one  third  part  of  the  clear  yearly  rents  of  the 
said  intestate's  real  estate,  from  time  to  time 
as  the  same  should  be  received  by  him,  to  ihe 
respondent,  in  lieu  and  satisfaction  of  her 
dower,  and  the  other  two  third  parts  of  such 
clear  yearly  rents,  from  time  to  time  as  the 
same  should  be  received,  into  the  bank,  with 
the  privity  of  the  said  accountant  general,  to 
the  account  of  the  cause  ;  and  directions  were 
given  for  placing  out  such  two  third  parts  of 
the  said  rents  from  time  to  time,  for  the  bene- 
fit of  the  appellants,  the  Countess  of  Bucking- 
hamshire and  Jocosa  Catharina  Drury;  and  all 
parties  were  to  be  paid  their  costs  of  the  suit 
to  that  time,  to  be  taxed  by  the  master,  out  of 
the  intestate's  estate  ;  and  His  Lordship  re- 
served the  consideration  of  subsequents  costs, 
until  after  the  master  should  have  made  his 
report. 

Soon  after  pronouncing  this  decree,  viz.  : 
June  14,  1761,  the  appellants,  the  Earl  and 
Countess  of  Buckinghamshire,  intermarried  ; 
and  the  cause  having  been  duly  revived  on 
3O3*]  that*occasion,  the  present  appeal  was 
brought  to  reverse  the  decree. 

After  hearing  counsel  on  this  appeal, the  fol- 
lowing question  was  put  to  the  judges  by  their 
lordships,  viz.  : 

"Whether  a  woman,  married  under  the  age 
of  21  years,  having  before  such  marriage  a 
jointure  made  to  her  in  bar  of  Mower,  is  there- 
by bound  and  barred  of  dower  within  the  Stat- 
ute of  27  Hen.  VIII.  ?  " 

The  judges  differing  in  opinion,  they  were 
directed  to  deliver  their  opinions  "  seriatim," 
with  their  reasons. 

Mr.  Justice  Wilmot.  This  question  depends 
entirely  upon  the  true  construction  of  the  sev- 
eral clauses  in  the  27th  Hen.  VIII.,  ch.  10,  (a) 

•  (a)  The  clauses  are : 

6.  "And  be  it  further  enacted  by  the  authority 
aforesaid,  that  whereas  divers  persons  have  pur- 
chased, or  have  estate  made  and  conveyed,  of  and 
in  divers  lands,  tenements  and  hereditaments,  unto 
them  and  to  their  wives,  and  to  the  heirs  of  the  hus- 
band, or  to  the  husband  and  to  the  wife,  and  to  the 
heirs  of  their  two  bodies  begotten,  or  to  the  heirs 
of  one  of  their  bodies  begotten,  or  to  the  husband 
and  to  the  wife  for  tne  term  of  their  lives,  or  for 
term  of  life  of  the  said  wife :  or  where  any  such  es- 
tate, or  purchase  of  any  lands,  tenements  and  here- 
ditaments, hath  been  or  shall  hereafter  be  made  to 
any  husband,  and  to  his  wife,  in  manner  and  form 
above  expressed,  or  to  any  other  person  or  persons, 
and  to  their  heirs  and  assigns,  to  the  use  and  behoof 
of  the  said  husband  and  wife,  or  to  the  use  of  the 
wife,  as  is  before  rehearsed,  for  the  jointure  of  the 
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relating  to  jointures  ;  and  in  order  to  get  at 
that  construction,  it  will  be  necessary  to  Con- 
sider the  manner  of  making  provisions  for 
wives  upon  marriages,  and  for  the  issue  of 
those  marriages  ;  and  how  the  law  stood,  both 
in  *respect  to  these  provisions  and  of  [*3O4r 
dower,  before  that  statute  was  made,  and  what 
alteration  it  intended  to  make  in  this  species 
of  property. 

Before  that  statute,  the  legal  estate  of  the 
greater  part  of  the  real  property  in  the  king- 
dom was,  for  reasons  unnecessary  to  be  now 
mentioned,  in  the  hands  of  feoffees  to  uses  or 
trustees  ;  and  when  persons  were  in  posses- 
sion, and  received  the  rents  and  profits  of  those 
estates,  married  and  died,  women  were  not 
dowable  of  those  estates,  because  the  legal  sei- 
sin had  always  remained  in  the  feoffees,  and 
had  never  been  in  their  husbands. 

The  consequence  arising  from  this  separa- 
tion of  the  legal  and  usufructuary  interest  was, 
that  husbands  provided  for  their  wives  4before 
or  after  marriage,  either  by  feoffments  made 
to  the  uses  of  themselves  and  their  wives, under 
the  Statute  of  *1  Rich.  III.,  which  en-  [*3O& 
abled  cestui  que  use  to  convey  ;  or  by  limiting 
uses  to  them  by  deed  ;  or  by  taking  convey- 
ances of  the  legal  estate  from  their  feoffees  to- 
themselves  and  their  wives,  either  for  life  or  in 
tail ;  and  sometimes  the  ancestors,  or  collater- 
al relations  of  the  husband,  conveyed  estates 
to  the  husband  and  wife,  for  life  or  in  tail  ; 
and  being  usually  made  to  them  "jointly," 
this  kind  of  provision  from  thence  acquired  the 
name  of  a  "jointure." 

The  Statute  of  11  Hen. VII., ch.  20, was  made 
on  purpose  to  guard  these  provisions,  and  to 
avoid  all  discontinuances,  alienations,  and  war- 
ranties made  by  wives  of  these  estates,  to  the 
prejudice  of  the  issue  or  heirs  of  the  husband. 
And  though  the  word  "jointure  "  is  not  in  11 
Hen. VII.,  yet  it  was  held,  1  Leo.,  261 ;  1  Cro.,  2, 
that  no  estate  limited  to  a  wife  is  within  the 
meaning  of  that  statute,  unless  it  appears  to 
have  been  made  for  her  jointure,  where  the  in- 
heritance was  to  go  to  the  issue  or  heirs  of  the 
husband ;  and  these  provisions  went  by  the  name 
of  estates  made  "  ex  provisions  mri."  And  from 
this  Statute  of  11  Hen.  VII. ,  and  also  from  the 
recital  in  the  clause  relating  to  jointures  in  27 
Hen.  VIII.,  it  appears  that  these  estates  were 
frequently  limited  to  the  husband  and  wife, 
and  the  heirs  of  their  bodies,  and  sometimes  to 
the  husband  and  wife,  and  to  the  heirs  of  the 
body  of  the  wife  ;  and  the  strictest  settlement 
which  could  be  made  at  the  time  of  passing 
this  Act,  was  to  limit  the  estate  to  the  heirs  of 

wifeitbat  then.and  in  every  such  case.every  woman, 
married,  having1  such  jointure  made  or  hereafter  to 
be  made,  shall  not  claim  nor  have  title  to  have  any 
dower  of  the  residue  of  the  lands, tenements  or  here- 
ditaments, that  at  any  time  were  her  husband's,  by 
whom  she  hath  any  such  jointure,  nor  shall  demand 
nor  claim  her  dower  of  and  against  them  that  have 
the  lands  and  inheritances  of  her  said  husband:  but 
if  she  have  no  such  jointure,  then  she  shall  be  ad- 
mitted and  enabled  to  pursue,  have,  and  demand 
her  dower,  by  writ  of  dower,  after  the  due  course 
and  order  of  the  common  laws  of  this  realm  ;  this 
Act,  or  any  law  or  provision  made  to  the  contrary 
thereof  notwithstanding. 

7.  Provided  always,  that  if  any  such  woman  be 
lawfully  expulsed  or  evicted  from  her  said  jointure, 
or  from  any  part  thereof,  without  any  fraud  or  co- 
vin,  by  lawful  entry,  action,  or  by  discontinuance 
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the  body  of  the  wife,  so  as  to  bring  it  within 
the  protection  of  the  Act  of  11  Hen.  VII.  The 
limitation  to  trustees,  to  preserve  contingent 
remainders,  was  not  then  invented;  and  there- 
fore, if  the  estate  was  limited  to  the  husband1 
for  life,  remainder  to  the  first  and  every  other 
son  of  the  marriage,  he  might  bar  the  contin- 
gent remainders  before  the  existence  of  issue  ; 
or  if  the  estate  was  limited  to  the  husband  in 
tail,  he  might  bar  the  estate  tail,  and  the  re- 
mainders, too,  by  a  recovery.  The  most  that 
<;ould  be  done,  was  to  vest  the  estate  tail  in  the 
wife,  and  then  it  was  under  the  protection  of 
1 1  Hen.  VII. ;  and  it  appears  from  the  books 
that  these  kinds  of  limitations  were  very  fre- 
quent, sometimes  of  the  estate  itself,  but  oft- 
3O6*]  ener  *of  the  use;  and  it  was  more  nat- 
ural they  should  be  so,  because  it  was  carry- 
ing the"  check  upon  alienation,  so  anxiously 
aimed  at  by  everybody,  as  far  as  the  policy  of 
the  law  would  then  endure. 

And  it  was  usual  to  make  these  kinds  of  lim- 
itations, not  only  upon  the  prospect  of  a  mar- 
riage then  under  immediate  contemplation,  but 
estates  were  settled  by  ancestors,  and  taken 
upon  purchases,  with  limitations  to  women 
whom  they  or  their  sons  should  afterwards 
marry,  without  a  view  to  or  so  much  as  the 
knowledge  of  any  particular  woman  who  was 
to  take  under  it. 

And  I  lay  infinite  stress  upon  this  mode  and 
fashion  of  settlements  at  the  time  of  making 
the  Act,  because  it  will  open  the  true  reason  of 
giving  them  the  quality  of  a  bar  of  dower,  and 
that  reason  will  apply  as  strongly  in  the  case  of 
infants  as  of  adults. 

One  great  inconvenience  accompanied  these 
kinds  of  provisions  ;  for  whether  they  were 
made  before  or  after  marriage,  if  the  husband 
had  the  legal  seisin  of  any  other  estates,  either 
in  fee  or  fee  tail,  the  wife  would  be  entitled  to 
dower  in  those  estates,  and  keep  the  jointure 
too. 

This  inconvenience  did  not  frequently  hap- 
pen, because  the  legal  estate  and  the  use  were 
seldom  in  the  same  hand  ;  and  husbands2  had 
it  absolutely  in  their  power  to  prevent  it.by  put- 
ting the  estates  which  they  had  before  their 
marriage  into  feoffees,  and  by  taking  all  subse- 
quent conveyances  to  feoffees,  or  to  themselves 
and  others  jointly,  so  as  to  prevent  the  right  of 
dower  from  ever  attaching.  But  when  the  Leg- 
islature had  come  to  a  resolution  to  consolidate 
the  use  and  the  legal  estate,  and  to  unite  them 
together  to  all  intents  and  purposes,  they  saw 
very  plainly  that  it  was  necessary  to  make  sev- 

of  her  husband,  then  every  such  woman  shall  be  en- 
dowed of  as  much  of  the  residue  of  her  husband's 
tenements  or  hereditaments,  whereof  she  was  be- 
fore dowable,  as  the  same  lands  and  tenements  so 
evicted  and  expulsed  shall  amount  or  extend  unto. 

8.  Provided  also,  that  this  Act,  nor  anything  here- 
in contained  or  expressed,  extend  or  be  in  anywise 
hurtful  or  prejudicial  to  any  woman  or  women 
heretofore  being  married.of.for.or  concerning  such 
right,  title,  use,  interest  or  possession,  as  they  or  any 
of  them  have,  claim,  or  pretend  to  have,  for  her  or 
their  jointure  of  dower,  of,  in,  or  to  any  manors, 
lands,  tenements  or  other  hereditaments  of  any  of 
their  late  husband's,  being:  now  dead  or  deceased ; 
anything  contained  in  this  Act  to  the  contrary  not- 
withstanding 

9.  Provided  also,  that  if  any  wife  have,  or  here- 
after shall  have,  any  manors,  lands,  tenements  or 
hereditaments,  unto  her  given  and  assured,  after 
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eral  regulations,  not  only  in  respect  of  the  im- 
mediate and  instantaneous  influence  which  this 
consolidation  would  have  upon  real  property 
as  between  persons  then  married,  but  also  as  to 
persons  who  should  marry  after  the  Act  was 
made. 

From  the  preamble  of  the  statute,  it  is  clear 
the  Legislature  intended  that  one  consequence 
arising  from  this  union  should  *take  [*3O7 
place  in  its  fullest  extent;  and  that  was,  in  cases 
where  no  settlements  had  been  made  upon 
wives,  "  ex  provisione  viri.'' 

In  those  cases,  all  wives,  present  and  future, 
were  to  have  dower  of  all  the  estates  of  inher- 
itance whereof  their  husbands  were  seised  dur- 
ing the  co venture  And  in  this  respect,  the 
Act  was  very  beneficial  to  wives.  It  was  not 
an  enabling  Act ;  for  it  did  not  give  a  right  of 
dower,  but  the  consideration  ampliated  and 
enlarged  the  fund  and  subject-matter  of  that 
right,  by  putting  all  their  husbands'  estates 
within  the  reach  of  it. 

It  it  equally  clear,  that  where  settlements  had 
been  made  upon  wives,  "ex  provisione  mn," 
whether  they  were  made  before  or  after  mar- 
riage, the  Legislature  intended  that  they  should 
not  retain  the  estates  given  by  those  settlements, 
and  be  entitled  to  dower  besides  ;  and  in  this 
respect,  the  Act  was  an  abridgment  of  the  right 
which  the  common  law  gave  them,  of  retain- 
ing both.  And  another3  thing  is  equally  clear, 
that  the  Act  leaves  widows  who  were  then  liv- 
ing, exactly  as  it  it  found  them,  entitled  either 
to  their  settlement  "ex  provisione  viri,"  or  to 
dower,  or  to  both,  or  to  neither,  in  the  same 
manner  as  they  would  have  been  if  the  Act  had 
never  been  made. 

When  the  Legislature  had  determined  that 
widows  should  not  have  both  jointure  and 
dower,  it  became  necessary  to  determine  which 
they  should  have;  either  to  make  jointure  bar 
dower,  or  dower  bar  jointure,  or  to  give  them 
their  choice.  They  resolved  that  a  jointure 
should  bar  dower;  but  qualified  and  relaxed  the 
rule,  by  giving  a  choice  where  the  jointure  had 
been  made  after  marriage. 

The  substance  of  the  clauses  expressing  the 
intention  of  the  Legislature  upon  the  several 
points  I  have  mentioned,  is,  that  a  woman  who 
then  had  or  thereafter  should  have  a  jointure 
made,  should  not  have  dower  in  the  residue  of 
her  husband's  estate;  but  if  she  was  evicted  of 
all  or  any  part,  then  she  was  to  have  a  com- 
pensation out  of  the  residue  of  her  husband's 
estate  ;  or  if  the  jointure  was  made  after  mar- 
riage, she  might  refuse  her  jointure  and  claim 

marriage,  for  term  of  her  life  or  otherwise,  in  joint- 
ure, except  the  same  assurance  be  to  her  made  by 
Act  of  Parliament,  and  the  said  wif e.af ter  that,  fort- 
une to  overlive  her  said  husband  in  whose  time  the 
said  jointure  was  made  or  assured  unto  her.that  then 
the  same  wife  so  overliving,  shall  and  may,  at  her 
liberty,  after  the  death  of  her  said  husband,  refuse 
to  have  and  take  the  lands  and  tenements  so  to  her 
given,  appointed  or  assured,  during  the  coverture, 
for  term  of  her  life  or  otherwise,  in  jointure,  except 
the  same  assurance  be  to  he^made  by  Act  of  Par- 
liament as  is  aforesaid;  and  thereupon  to  have,  ask, 
demand  and  take  her  dower,  by  writ  of  dower  or 
otherwise,  according  to  the  common  law,  of  and  in 
all  such  lands,  tenements  and  hereditaments,  as  her 
husband  was  and  stood  seised  of  any  state  of  inher- 
itance, at  any  time  during  the  coverture :  anything 
contained  in  this  Act  to  the  contrary  thereof  not- 
withstanding." 
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lier  dower,  with  a  proviso  to  save  the  rights  of 
widows  then  existing.  And  it  is  very  material 
in  this  place  to  observe,  that  the  Act  does  not 
3O8*]  lay  down  two  different  *rules,  one  for 
jointures  which  had  been  made  before  the  Act, 
-and  another  for  jointures  which  should  be  made 
after  the  Act ;  but  the  rule  laid  down  in  one 
case,  was  to  govern  equally  in  the  other. 

It  is  impossible  to  sever  the  cases  in  point  of 
construction,  because  they  are  connected  to- 
gether in  the  same  sentence  ;  the  words  are 
spoken  in  the  same  breath — "  jointures  made 
or  hereafter  to  be  made  ; "  the  measure  of  the 
right  was  to  be  exactly  the  same  ;  and  indeed 
the1  clause  is  worded  in  such  a  manner  as  to 
show  they  had  their  eye  principally  upon  the 
right  of  persons  who  were  then  married. 

And  though  it  was  also  intended,  "imponere 
normamfuturis,"  yet  the  immediate  object  in 
their  thoughts  was  the  case  of  women  then 
living:  and  the  adjustment  of  their  rights,  was 
to  be  the  model  by  which  the  rights  of  all  women 
who  should  be  married  after  the  Act,  were  to 
be  determined.  And  this  case  must  now  be 
considered  as  the  case  of  an  infant  married  at 
the  time  of  the  Act,  and  surviving  her  hus- 
band ;  and  therefore,  the  true  question  in  this 
case  is  really  no  more  than  this  : 

Whether  the  words  in  this  Act  of  Parlia- 
ment, "every  woman  married,  having  such 
jointure  made ; "  that  is,  having  a  settlement 
* '  ex  provisions  mri,"  with  such  limitations  as 
are  mentioned  in  the  recital,  or  which  fall  within 
the  equity  of  those  limitations,  did  not  comprise 
every  woman  then  married,  whether  she  was  an 
infant  or  an  adult  person  when  she  married  ? 

If  the  words,  "being  under  age,  or  full  age,'' 
had  been  added  to  the  words  "  every  woman 
married,"  there  could  have  been  no  doubt  but 
she  would  have  been  bound  by  them. 

I  think  it  appears  as  clearly  to  be  the  inten- 
tion of  the  Legislature  to  comprise  infants  in 
these  general  words,  as  if  they  had  been  ex- 
pressly named. 

1.  The  words  are  general — "every  woman 
married,"  without  distinguishing  whether  they 
were  of  age  or  under  age  ;  and  therefore,  tak- 
ing them  in  their  common' and  ordinary  signi- 
fication, they  comprise  infants  as  well  as  adult 
persons. 

And  the  exceptions  and  notice  taken  of  in- 
fants in  many  Acts  of  Parliament,  are  a  strong 
indication  of  the  sense  of  the  Legislature,  that8 
3O9*J  *even  in  respect  of  parliamentary  bars 
to  their  right,  general  words  would  include 
them. 

The  1  Rich.  III.,  ch.  7,  directing  that  fines 
•conclude  as  well  privies  as  strangers,  excepts 
infante. 

The  Statute  4  Hen.  VII.,  ch.  24,  excepts  them 
particularly;  and  that  Act  is  worded  in  such  a 
manner  as  to  show  most  manifestly  the  Legis- 
lature thought  that  the  words  "  the  fine  to  be 
A  final  end,  and  conclude  as  well  privies  as 
strangers  to  the  same,"  would  have  comprised 
infants,  if  they  had  not  been  excepted. 

And  the  case  of  Stowett  v.  Zouch,  in  Plow 
den's  Commentaries,  is  a  direct  authority  in 
point,  that  in  a  case  which  does  not  fall  within 
the  exceptions  of  that  law,  the  general  words 
•extend  to  infants  as  well  as  adult  persons. 

A  disseiser  levied  a  fine  ;  two  years  passed  ; 
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the  disseisee  died,  leaving  an  infant  heir  at  law, 
who  insisted  that  he  was  not  barred  by  the  fine 
till  five  years  after  he  came  of  age  ;  but  as  the 
exception  did  not  extend  to  that  case,  and  the 
time  began  to  run  in  the  life  of  his  ancestor,  jt 
was  held  it  should  run  against  him,  as  if  he  had 
been  an  adult. 

1  Rich.  III.,  ch.  1,  enabling  ceatuiqite  use  to 
make  feoffments,  proceeds  upon  a  supposition 
that  general  words  would  include  infante;  and 
to  guard  against  that  consequence,  adds  to  the 
general  words,  "any  person  or  persons  being 
of  full  age." 

The  23  Hen.  VIII.,  and  21  Jac.  I.,  Statutes 
of  Limitations,  except  them  particularly,  upon 
an  apprehension  that  the  general  words  "person 
or  persons,"  would  have  included  them. 

The  Statute  31  Hen.  VIII.,  ch.  13,  sec.  16, 
enacts,  "  that  the  King  shall  hold  and  enjoy  all 
such  honors,  castles,  manors,3  lands,  etc.,  as  he 
hath  obtained,  and  has  by  way  of  exchange, 
bargain,  purchase,  or  other  whatsoever  mean  or 
means,  according  to  the  true  intent  and  mean- 
ing of  His  Highness'  bargain,  exchange  or  pur- 
chase, notwithstanding  any  misrecital,  mis- 
naming, non-recital  or  not  naming  of  the  hon- 
ors, castles,  etc.,  comprised  or  mentioned  in 
the  writings  or  bargains  made  between  the 
King's  Highness  and  any  other  party  or  par- 
ties, or  of  the  towns  or  counties  where  they  lie, 
with  a  saving  of  the  rights  of  all  persons,  ex- 
cept the  *persons  themselves  of  whom  [*31O 
the  bargain,  exchange  or  purchase,  was  had, 
their  heirs  and  their  wives." 

This  Act  took  away  the  right  of  dower  from 
the  wives  of  the  grantors;  and  the  exception  of 
wives  out  of  the  saving,  shows  the  sense  of  the 
Legislature  upon  a  title  of  dower;  that  it  was 
"a  small  thing  and  casual"  and,  therefore,  took 
it  away  from  her,  though  she  was  not  so  much 
as  party  to  the  grant. 

The  husband  might  then  have  defeated  dower 
by  felony  as  well  as  treason ;  and  an  he  might 
have  deprived  his  wife  of  it  by  a  crime,  the  Act 
gave  the  same  effect  to  his  grant. 

The  exception  out  of  the-  saving,  evidences 
the  intention  of  the  Legislature  to  take  the 
dower  away,  without  any  equivalent  at  all. 

So  in  Needier  v.  Bi»lwp  of  Winchester,  Hob., 
224,  Ld.  Hobart,  speaking  of  this  statute,  says: 
"  As  touching  the  meaning  of  the  statute  to 
this  purpose:  The  purposes  of  these  statutes 
were  to  establish  conveyances  to  and  from  the 
King,  according  to  natural  equity,  '  secundum 
equum  et  bonum,'  which  is  '  lex  legum,'  without 
respect  to  legal  ceremonies;  but  it  was  never 
meant  to  enable  those  persons, or  their  grantees, 
who  by  natural  defects  or  disablements  were, 
either  by  the  law  of  nature  or  by  the  law 
of  the  4land,  disabled  to  grant;  and  therefore, 
if  an  idiot,  lunatic,  or  an  infant  under  seven 
years  of  age,  had  made  a  grant  to  the  King, 
this  statute  had  never  made  these  goods,  for 
'jura  natura  sunt  immutabiUa.' 

To  conclude,  as  this  statute  doth  not  confirm 
a  grant  made  of  that  which  is  not  the  grantor's 
to  give,  so  these  weak  persons  are  owners  of 
the  lands,  to  hold  and  retain  to  themselves,  but 
are  esteemed  in  law  as  not  owners  to  give  them 
away;  and  therefore,  it  was  a  needless  explana- 
tion in  the  Statute  of  Wills,  that  idiots  and  the 
like  should  not  be  enabled  to  devise. 
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The  objection  that  was  inferred  out  of  the 
saving  of  the  statute,  where  wives  were  ex- 
cepted,  that  therefore  they  were  meant  to  be 
bound,  moves  me  nothing;  for  (besides  that 
U  is  a  weak,  implicit,  and  indirect  inference 
311*]  to  let  in  so  *great  an  absurdity  and  in- 
congruity of  law), that  exception  doth  not  reach 
unto  the  wives  that  are  parties,  that  is,  to  such 
as  join  in  the  grant  of  their  own  estates;  but 
to  the  wives  of  the  parties  to  the  grants,  that 
is,  having  nothing  but  of  the  wives'  title  of 
dower,  which  being  a  small  thing  and  casual, 
they  were  content  to  free  the  King's  estate  of: 
the  words  are,  '  other  than  the  parties,  their 
heirs  and  wives; '  so  they  put  the  wife  in  rank 
with  the  heir." 

The  Statute  of  Wills  being  conceived  in  gen- 
eral words,  the  34  Hen.  VIII.  takes  infants  out 
of  those  general  words;  and  though  I  concur 
with  Ld.  Hobart  in  thinking  that  it  was  not 
necessary  to  insert  such  an  exception,  because 
an  Act  enabling  persons  to  convey  by  a  will 
could  never  have  been  construed  to  capacitate 
a  person  to  convey,  who  could  not  convey  by 
deed;  yet  the  more  unnecessary  it  'was,  the 
more  strongly  it  fortifies  the  inference  drawn 
from  it  in  favor  of  the  extent  of  the  general 
words  in  an  Act  of  Parliament. 

But  many  cases  have  been  put,  where  the 
law  implies  an  exception,  and  takes  infants  out 
of  general  words,  by  what  is  called  a  "virtual" 
exception. 

I  have  looked  through  all  the  cases;  and  the 
only  rule  to  be  drawn  from  them  is  this,  that 
where  the  words  of  a  law,  in  their  common  and 
ordinary  signification,  are  sufficient  to  include 
infants,  the  virtual  exception  must  be  drawn 
from  the  intention  of  the  Legislature,  mani- 
fested by  other  parts  of  the  law,  from  the  gen- 
eral purpose  and  design  of  the  law,  and  from 
the  subject-matter  of  it. 

Whereas,  in  the  present  case,  I  will  show: 

1.  An  intention  to  include  them,  from  other 
parts  of  this  law,  from  the  general  view  and 
design  of  it,  and  from  the  nature  of  the  claim 
which  is  to  be  affected  by  it. 

2.  That  this  Act  hath  been  expounded  in 
such  a  manner,  soon  after  the  making  it,  as  to 
show  that  the  bar  doth  not  arise  from  the  agree- 
ment of  the  woman  to  a  jointure  before  mar- 
riage, but  from  the  energy  and  force  of  the  Act 
of  Parliament,  substantiating  the  settlement 
against  her  for  this  particular  purpose. 
312*J    *3.  That  if  it  was  doubtful,  usage  is 
the  proper  decider  of  that  doubt;  and  that  the 
usage  has  been  in  favor  of  this  construction. 

4.  That  there  are  the  greatest  judicial  au- 
thorities for  it;  only  one  case,  which  passed 
"  sub  silentio,"  against  it. 

1.  Most  of  the  women  of  great  families  and 
fortunes  were  married  under  age;  and  the  mar- 
riage of  infants  was  given,  or  sold,  like  any 
other  personal  property.  The  Legislature  could 
not  but  8know  that  a  multitude  of  wives  then 
existing  had  been  married  under  age.  The  16th 
section  of  the  Act  proves  decisively  that  it  did 
arise  in  their  minds;  for  that  clause  takes  no- 
tice, for  another  purpose,  of  heirs  being  within 
age  or  of  full  age;  which  shows  that  these  dif- 
ferent periods  of  time  were  then  in  their  con- 
templation, and  infancy,  therefore,  must  have 
arisen  in  their  minds  as  well  as  coverture.  In- 
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deed,  the  idea  of  one  disability  cannot  present 
itself  to  the  mind  of  a  lawyer,  without  the 
other.  They  are  so  connected  together,  and  the 
consequences  arising  from  both  in  many  cases 
(not  in  all)  are  so  exactly  the  same,  that  they  will 
obtrude  upon  the  imagination  at  the  same  time. 
And  when  there  is  a  proviso  qualifying  the  bar 
in  a  particular  instance,  it  is  really  equivalent 
to  saying,  "  we  mean  the  bar  should  take  place 
in  all  cases  whatsoever,  except  in  the  instance 
we  have  expressly  provided  for."  And  the  lan- 
guage of  the  law  upon  this  subject  is,  that  in  all 
cases  of  statutes  with  provisos,  they  shall  be 
taken  generally,  and  in  the  most  extensive 
sense  in  all  particulars  not  restrained  by  the 
proviso,  by  force  of  the  general  words. 

If  they  had  not  thought  the  general  words 
would  have  barred  femes  covert  in  respect  of 
jointures  after  marriage,  it  was  a  vain  and  use- 
less proviso. 

It  was  absurd  and  ridiculous  to  take  persons 
out  of  the  Act,  who  were  not  in  it;  but  the 
Legislature,  by  this  proviso,  have  in  reality 
given  their  opinion  upon  this  question — they 
have  in  effect  said,  "the  general  words  will 
extend  to  jointures  made  upon  persons  under 
all  kinds  of  disabilities;  but  as  that  is  not  our 
intention  in  respect  of  jointures  made  after 
marriage,  we  will  take  them  out  of  the  gener- 
ality of  the  law,  but  leave  *jointures  *[313 
before  marriage  to  bar  dower  in  every  other 
case  whatsoever." 

3If  it  is  said  that  this  was  only  a  clause  of 
caution,  the  same  caution  which  produced  the 
proviso  in  favor  of  femes  covert,  would  have 
extended  to  infants,  in  case  they  had  meant  to- 
give  the  same  election  to  both. 

And  Ld.  Hobart,  in  Shirley  v.  Wood.,  Hob. 
71,  understands  the  law  in  this  manner.  Hi» 
words  are:  "  The  Statute  of  Uses  hath  a  gen- 
eral purview,  that  jointures  made  for  wives, 
without  distinguishing  before  or  after  covert- 
ure shall  bar  dower;  and  then  comes  a  proviso, 
that  if  it  be  made  during  coverture,  she  may 
refuse  it,  and  take  her  dower;  which  is  a  kind 
of  remedy  provided  for  her  out  of  the  gener- 
ality of  the  law  and,  therefore,  must  be  pleaded 
by  her; "  that  is,  a  feme  covert  is  within  the  gen- 
eral words,  and  she  must  take  herself  out  of  the 
general  words,  by  bringing  her  case  within  the 
proviso. 

The  case  put  by  Dyer,  in  Plowd.,  360,  is  very 
apposite  to  this  case.  The  Statute  of  Fines,  in 
IS  Edw.  I.,  mentions  infants,  and  not  feme» 
covert,  which  is  the  reverse  of  this  case;  and 
Dyer  is  of  opinion,  that  because  femes  covert 
were  not  mentioned,  they  were  bound  by  a  fine 
and  non-claim  under  that  Act. 

This  proviso  relating  to  jointures  after  mar- 
riage does  not  take  &feme  covert  out  of  the  en- 
acting clause  generally,  as  it  would  have  done 
if  it  had  said,  "  provided  this  Act  shall  not  ex- 
tend to  femes  covert," — no;  femes  covert  v? ere  the 
objects  of  the  enacting  clause.  The  bar  waa 
created  and  opposed  to  them  by  the  designation 
of  married  women;  and  the  proviso  only  re- 
moves the  bar,  at  their  election,  in  a  particular 
case;  and  therefore,  even  in  respect  to  jointures 
after  marriage,  femes  covert  are  still  within  the 
general  words  to  every  purpose  whatsoever,  but 
the  special  purpose  4of  making  an  election 
whether  they  will  take  their  jointure  or  dower. 
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For  suppose  a  jointure  is  made  after  mar- 
riage, and  a  woman  accepts  it,  and  brings  a 
writ  of  dower;  if  she  is  not  within  the  general 
words  of  the  enacting  clause,  she  must  have 
both. 

314*]  *To  another  purpose,  a  wife,  in  re- 
spect of  a  jointure  after  marriage,  is  within  the 
enacting  clause  ;  for  suppose  she  was  to  elect 
her  jointure,  and  afterwards  be  evicted;  if  she 
is  not  within  the  enacting  clause,  she  is  not 
within  the  proviso  which  immediately  follows 
the  enacting  clause,  and  gives  the  compensa- 
tion, viz.:  "  provided  that  if  any  such  woman 
be  evicted,  she  shall  have  a  compensation." 
What  woman  ?  Every  woman  having  a  joint 
ure  mentioned  in  the  enacting  clause,  and  no 
•other;  and  therefore,  unless  the  enacting  clause 
includes  a  woman  in  respect  of  a  jointure  after 
marriage,  she  could  have  no  compensation  out 
of  the  residue  of  her  husband's  estate,  upon 
an  eviction  of  all  or  any  part  of  her  jointure 
made  after  marriage. 

If  infants  were  not  included  in  the  general 
words  of  this  law,  they  must  have  been  enti- 
tled both  to  their  settlements  and  dower  ;  for 
this  is  the  only  clause  in  the  Act  which  can 
take  that  common  law  right  from  them  ;  and 
if  an  infant  elects  a  jointure  made  after  mar- 
riage, and  is  evicted,  she  is  not  within  the  com- 
pensating proviso,  unless  she  is  within  the  gen- 
eral worlds  of  the  enacting  clause ;  for  it  can 
extend  to  no  other. 

But  to  avoid  that  inference,  which  proves 
too  much,  it  has  been  said  that  women  may  be 
so  far  included  in  these  words  as  to  prevent 
their  being  entitled  to  both  their  jointures  and 
dower;  yet  still  it  'must  be  understood  to  leave 
them  to  that  right  which  the  common  law 
gives  them,  of  disagreeing  to  these  estates 
when  they  came  of  age  ;  that  even  before  this 
Act  of  Parliament,  they  were  not  obliged  to 
take  the  estates  limited  to  them  by  these  set- 
tlements, "ex  provifdone  mri;"  and  that  it 
would  be  a  most  harsh  and  severe  exposition 
of  this  statute,  to  take  away  a  right  which  they 
had,  of  refusing  those  settlements. 

But  if  they  are  included  in  the  general  words 
for  one  purpose,  they  must  be  included  for 
every  purpose  to  which  the  provision  of  that 
clause  extends.  And  I  do  not  contend  that 
this  clause  takes  away  the  right  which  infants 
have  of  disagreeing  to  their  settlements  after 
315*]  the  death  of  the  husband.  *They 
might  disagree  to  them  after  this  Act  if  they 
pleased,  as  they  might  have  done  before  the 
Act ;  but  still  the  statute  gives  these  settle- 
ments the  energy  of  a  bar. 

It  was  the  existence  of  a  settlement  made 
before  marriage  at  the  time  of  the  Act,  and  of 
a  settlement  made  before  marriage  since  the 
Act,  which  constitutes  the  bar  within  the  mean- 
ing of  this  Act  of  Parliament. 

If  the  settlement  existed  at  the  time,  the  bar 
attached  the  instant  the  Act  passed.  The  right 
of  dower  was  that  moment  annihilated,  as  to 
all  women  who  were  then  living,  and  had 
jointures  made  before  their  marriage.  To  this 
purpose  the  statute  impregnated  the  settlement 
with  the  quality  of  a  bar,  which  could  not  be 
varied  either- by  accepting  or  refusing  the  set- 
tlement afterwards. 

And  when  a  settlement  was  made  after  the 
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Act,  before  marriage,  the  right  of  dower  never 
arises.  The  statute  interrupts  the  right;  there 
is  no  inchoatipn  of  it  by  the  marriage.  In  that 
particular  it  2is  a  repeal  of  the  law  of  dower ; 
it  is  saying  that  a  marriage  so  circumstanced 
shall  have  no  effect,  quoad  dotein  ;  it  is  as  much 
a  plea  in  bar  as  "never  coupled  in  lawful  mat- 
rimony." 

But  it  may  occur  that  a  jointure,  when  re- 
fused, is  void  ab  inilio  ;  and  therefore,  that 
the  wife,  in  that  case,  is  not  a  woman  having 
a  jointure,  when  she  claims  her  dower. 

When  an  estate  is  refused,  it  does  not  be- 
come void  to  all  intents  and  purposes,  as  if  it 
had  never  been.  For  suppose  an  estate  con- 
veyed to  a  feme  covert,  or  an  infant,  and  the 
grantor  afterwards  makes  his  will,  and  devises 
it,  and  the  feme  covert  or  infant  afterwards  re- 
fuses ;  the  will  of  the  grantor  will  not  be  good. 
Butler  v.  Baker's  case7  3  Co.,  25. 

But  suppose  it  was  void  at  common  law, 
yet  a  statute  may  give  it  a  being  and  effect  for 
a  particular  purpose,  and  at  the  same  time 
leave  it,  for  every  other  purpose,  to  all  the 
consequences  which  it  would  have  had  if  the 
Act  had  never  been  made. 

If  she  had  a  jointure  when  the  Act  passed, 
or,  since  the  Act,  has  a  jointure  at  the  time 
of  the  marriage,  and  may  take  that  jointure 
if  she  pleases;  the  Act  has  drawn  the  line  upon 
her,  *and  says  she  shall  have  no  choice.  [*3 16 
For  the  Act  is  not  "every  widow  having  a 
jointure  when  she  demands  her  dower,"  but 
"  every  woman  married,  having  such  jointure 
made  or  hereafter  to  be  made."  And  a  joint- 
ure which  had  been  limited  to  an  infant  before 
marriage  was  a  jointure  made,  and  so  effectu- 
ally made,  that  she  could  not  disagree  to  it  till 
her  husband  died  ;  and  in  that  respect  differs 
widely  from  a  conveyance  made  by  an  infant 
of  her  own  estate,  which  she  may  avoid  at  any 
time. 

3A11  books  which  treat  of  dower  speak  of  it 
as  an  inchoate,  inceptive,  initiate  right,  given 
by  the  marriage,  and  consummated  by  the 
death  of  the  husband. 

The  death  of  the  husband  does  not  give  it, 
but  completes  it ;  and  if  a  settlement  before 
marriage  prevents  the  right  from  ever  begin- 
ning, the  death  of  the  husband  cannot  con- 
summate what  never  began ;  much  less  a  re- 
fusal, which  must  be  posterior  to  the  death  of 
the  husband. 

The  case  put  at  the  bar,  of  a  fine  levied  of 
a  jointure  made  before  marriage  and  of  one 
made  after  marriage,  is  in  point  to  show  that 
the  bar  is  created  by  the  settlement  in  the  one 
case,  and  by  the  acceptance  of  it  in  the  other. 
If  a  fine  is  levied  by  husband  and  wife  of  a 
jointure  made  before  marriage,  the  wife  can- 
not claim  dower  in  the  residue  of  her  husband's 
estate ;  but  if  it  is  levied  of  a  jointure  made 
after  marriage,  she  may. 

What  is  the  reason  of  the  difference  ?  Be- 
cause the  right  of  dower  had  never  existed  in 
the  one  case,  but  it  had  in  the  other ;  and  noth- 
ing could  bar  it  but  acceptance,  which  could 
not  be  till  after  the  marriage,  and  then  there 
was  nothing  to  accept. 

Aftd  is  it  to  be  conceived  that  when  the  Leg- 
islature was  forming  a  law  of  such  importance 
to  the  public,  which  was  to  be,  and  really  has 
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been,  and  now  is,  the  basis  of  all  the  real  prop- 
erty in  the  kingdom,  and  they  were  consider- 
ing the  consequence  of  that  law  in  respect  of 
married  women  (and  in  the  case  of  women 
married  infants  must  have  occurred),  they 
should  leave  so  many  married  women  upon  a 
317*]  virtual  exception  *in  one  case,  and 
guard  them  by  an  express  proviso  in  another  ? 

'It  is  very  material  to  observe,  that  this  Act 
of  Parliament,  even  in  its  great  and  principal 
object,  the  union  and  consolidation  of  the  le- 
gal estate  and  the  use,  takes  into  its  grasp  in- 
fants, as  well  as  adult  persons,  in  general 
words.  The  words  are,  "  where  any  person  or 
persons  shall  be  seised  to  the  use  of  any  person 
or  persons."  Suppose  the  legal  estate  had  at 
that  time  descended  upon  an  infant,  and  the 
use  at  that  time  were  in  an  infant ;  this  parlia- 
mentary conveyance  would  certainly  have  tak- 
en place  in  such  a  case;  exactly  in  the  same 
manner  as  if  they  had  been  of  full  age,  or  an 
Act  had  passed  in  any  particular  case  enabling 
one  infant  to  convey  to  another. 

Upon  what  foundation  would  such  a  con- 
struction be  made?  Because  the  words  in  their 
proper  and  ordinary  signification  comprehend 
infants;  and  there  was  the  same  reason  to  unite 
the  legal  estate  and  the  use  in  the  case  of  in- 
fants, as  of  adult  persons. 

But  it  may  occur,  that  in  such  a  case  there 
could  be  no  prejudice  ;  it  was  only  vesting  the 
legal  estate  where  in  equity  and  conscience  it 
ought  to  be. 

Answer:  1,  It  shows  that  the  Act  was  deal- 
ing with  infants  by  general  words ;  2.  That  no 
prejudice  could  arise  to  infants,  by  giving 
their  settlements  the  effect  of  a  bar,  which  the 
Legislature  did  not  intend  in  the  case  of  adult 
persons. 

What  was  the  reason  of  making  a  jointure 
before  marriage  bar  dower,  and  not  letting 
dower  bar  the  jointure?  They  found  an  infinite 
number  of  estates  at  that  time  under  settle- 
ments, with  limitations  made  by  husbands  and 
their  ancestors  to  wives  in  tail  ;  because  that 
was  the  strictest  settlement  which  the  law  then 
knew. 

*The  injustice  of  repealing  these  settlements, 
which  are  domestic  family  laws,  adapted  to  the 
circumstances  and  exigencies  of  every  partic- 
ular family,  must  have  determined  them  in  a 
moment  not  to  lay  the  least  foundation  for 
breaking  in  upon  them  ;  and  as  they  could  be 
made  from  no  other  motive  but  a  desire  to  se- 
cure a  proper  provision  for  wives  surviving 
their  husbands,  the  Legislature  saw  there  could 
318*]  be  no  hardship  in  refusing  *them  a 
choice  of  dower  in  opposition  to  their  settle- 
ments. And  though  dower  in  their  husband's 
estate  (even  before  the  union  effectuated  by 
this  Act,  but  particularly  after  this  Act),  might, 
in  some  particular  instances,  be  more  valuable 
than  the  estates  provided  for  them  by  these 
settlements  ;  yet  this  inequality,  in  particular 
instances,  was  most  amply  compensated  to  the 
sex  in  general,  by  putting  such  an  infinite 
quantity  of  property  within  the  reach  of  dow- 
er, where  no  particular  provisions  had  been 
made  for  them.  "  tfulla  lex  satis  commoda 
omnibus  est ;  id  modo  qucerilur,  si  majorOQparti 
el  in  mmma  reprodest. 

The  rule  laid  down  by  the  Legislature  was 
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this :  Let  women,  who  have  no  settlement, take 
their  dower  in  all  their  husband's  estates, 
whether  those  estates  were  vested  in  them  be- 
fore this  Act  or  by  this  Act ;  but  let  the  women, 
who  have  settlements  made  before  their  mar- 
riages, acquiesce  under  those  settlements,  and 
abide  by  the  provisions  which  have  been  there- 
by made  for  them,  whether  they  are  great  or 
small,  adequate  or  inadequate  ;  whether  they 
have  been  made  by  the  agreement  of  themselves 
or  their  friends,  or  have  been  the  mere  spon- 
taneous acts  of  the  husband  or  his  ancestors. 

The  objection  of  fraud,  so  much  relied  upon, 
does  not  exist,  as  applied  to  a  settlement  made 
before  the  Act ;  for  a  settlement  could  3not  be 
made  to  bar  dower  fraudulently, when  it  could 
not  be  made  to  bar  it  at  all. 

But  (it  is  said)  though  it  could  not  be  made 
fraudulently  to  bar  dower,  yet  the  wife  might 
have  disagreed  to  the  settlement,  and  have  re- 
fused to  accept  the  estate  given  to  her  by  it. 

It  is  a  very  foreign  supposition,  that  an  es- 
tate should  be  limited  to  her  for  a  provision 
not  worth  her  acceptance,  when  she  could  lose 
no  other  advantage  by  accepting  it.  But  sup- 
pose it  was  damnosa  hcereditas,  did  the  Legis- 
lature mean  to  take  away  her  right  to  disagree, 
and  force  the  estate  upon  her  nolens  volens? 
Certainly  not.  She  might  agree  or  disagree  to 
the  settlement,  just  as  she  might  have  done  be- 
fore the  Act ;  but  the  bar  which  the  Act  has 
given  to  the  settlement  before  the  time  of  agree- 
ing or  disagreeing  comes,  cannot  be  avoided 
*by  her  refusing  to  accept  it.  It  is  the  [*311> 
will  of  the  Legislature,  acting  upon  settlements 
then  existing,  which  constitutes  the  bar,  and 
not  the  agreement  to  those  settlements. 

Suppose  instead  of  making  these  settlements 
a  bar  of  dower,  they  had  given  women  a  right 
to  elect,  to  take  which  they  would,  what  would 
have  been  the  consequence?  It  would  have 
put  it  into  the  power  of  every  woman  in  the 
kingdom,  where  the  estate  was  limited  to  her 
in  tail,  to  have  defeated  the  limitation  to  the  is- 
sue, and  thereby  to  overturn  the  strictest  set- 
tlements which  were  then  existing,  or  could 
then  have  been  made  ;  for  she  could  not  refuse 
for  herself  only,  because  the  estate  tail  being 
to  vest  in  her,  either  totally  or  not  at  all  ;  if 
she  refused  to  accept  the  estate  tail,  it  must 
vanish  as  to  the  issue  ;  and  wherever  the  dow- 
er was  more  valuable  than  the  estate  limited  by 
the  settlement,  she  would  have  been  balancing 
the  difference,  and  tempted  to  make  an  election 
of  her  4dower  ;  and  the  issue  who  were  pur- 
chasers for  a  valuable  consideration  under  their 
father,  as  well  as  their  mother,  must  have  lost 
the  estate. 

To  illustrate  my  meaning  by  an  instance:  by 
a  settlement  before  marriage,  an  estate  stands 
limited  to  the  husband  and  wife,  and  to  the 
heirs  of  the  body  of  the  wife  by  the  husband 
to  be  begotten,  leaving  the  reversion  with  the 
husband.  The  husband  sells  the  reversion,  or 
limits  over  to  his  brothers,  or  other  collateral 
branches  of  his  family,  and  dies,  leaving  issue. 
The  wife  surviving,  says:  "I'was  an  infant 
when  this  settlement  was  made  and,  therefore, 
I  will  refuse  the  estate  given  by  this  settlement, 
and  have  my  dower  out  of  the  whole  estate." 
What  would  have  been  the  consequence?  The 
issue  of  the  marriage  would  have  been  disin- 
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herited,  and  the  estate  gone  to  strangers,  or  to 
the  collateral  branches  of  the  family. 

Did  the  Legislature  intend  to  leave  this  right 
in  an  infant  any  more  than  in  an  adult?  When 
the  settlement  was  made,  it  was  thought  to  be 
a  proper  provision. 

Women  may  accept  or  refuse  their  jointures 
as  they  please;  but  if  they  do  refuse  them,  they 
shall  not  have  dower  ;  and  when  that  tempta- 
tion was  taken  out  of  their  way,  there  was  no 
32O*]  *danger  of  their  defeating  the  limita- 
tion to  the  issue  of  the  marriage  by  a  refusal. 

It  is  said  that  the  motive  which  induced  the 
Legislature  to  give  femes  covert  an  election,  in 
respect  of  jointures  after  marriage,  was  because 
they  were  tub  potentate  viri,  and  incapable  of 
contracting ;  that  infants  are  equally  incapable 
and,  therefore,  ought  to  have  the  right  of  elec- 
tion. 

That  is  saying  in  so  many  words,  that  a  per- 
son to  whom  no  right  is  given  by  the  Act  to 
elect,  shall  be  in  the  same  situation  as  a  per- 
son Ho  whom  a  right  is  given  by  the  Act  to 
elect ;  which  is,  in  reality,  to  destroy  the  dis 
tinction  which  the  proviso  in  this  Act  has  made 
and  established. 

Suppose  the  incapacity  of  contracting  to  be 
the  reason  forgiving  an  election  in  the  case  of 
jointure  after  marriage,  and  this  objection  had 
been  made  at  the  time  of  passing  the  Act. 
"  You  give  femes  covert  &  choice  as  to  jointures 
after  marriage — why  do  not  you  give  infants  a 
choice  as  to  jointures  made  before  marriage? 
They  are  equally  incapable  of  contracting." 
The  plain  and  obvious  answer  must  have  been, 
"  The  cases  of  an  infant  before  marriage,  and 
of  a  woman  after  marriage,  differs  most  essen- 
tially :  a  feme  covert  is  under  the  absolute  con- 
trol of  her  husband  ;  he  would  be  contracting 
with  himself.  The  principal  contract,  the  mar- 
riage, is  past ;  and  by  that  marriage  the  wife 
has  acquired  an  inceptive  right  of  dower,  which 
he  shall  not  take  from  her.  But  an  infant  is 
not  under  the  control  of  the  man,  before  she 
has  married  him.  She  is  under  the  control  of 
her  parents  or  guardians  ;  and  though  a  mar- 
riage without  their  consent  cannot  be  rescind- 
ed, yet  the  law  expects  and  requires  their  con- 
sent, and  punishes  all  marriages  contracted 
without  it." 

"  Settlements  are  made  by  the  interposition 
of  parents  and  guardians.  They  are  the  per- 
sons whom  the  law  appoints  to  direct  the  in- 
fants in  these  stipulations,  and  to  oppose  to  the 
intended  husband.  '  Ad  eaqumfrequentius  ac- 
cidunt,  jura  adaptantur.'  A  marriage,  without 
their  consent,  would  not  have  entitled  the  wife 
to  dower  ;  for  though  the  ecclesiastical  law  did 
not  rescind  the  contract,  because  it  could  not 
321*]  restore  *her  to  what  she  had  lost  by  the 
execution  of  it,  vet  the  bishop  would  not  have 
certified  such  a  ^marriage  to  be  legitimum  mat- 
rimonium.  It  was  not  a  contract  to  effect  a 
right  which  she  then  had,  as  is  the  case  of  a 
jointure  made  after  marriage ;  but  it  is  a  con- 
tingent right  merely,  which  she  is  to  derive 
through  a  contract,  which  the  law  enabled  her 
to  make.  Her  own  estate  is  not  affected  by  it." 

"Conditions, express  or  implied, bind  infants. 
This  is  a  kind  of  condition  annexed  by  the 
husband  to  the  disposal  of  himself.  It  she 
takes  him,  she  ought  in  justice  to  abide  the 
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terms  on  which  she  accepted  him  ;  she  ought 
not  to  retain  the  benefit  of  the  contract,  and 
then  reject  the  condition  upon  which  the  hus- 
band entered  into  it." 

"We  find  an  infant  competent  to  the  princi- 
pal contract  and,  therefore,  will  consider  her 
competent,  as  to  this  precedent  contract,  which 
induced  the  husband  to  enter  into  it." 

"By  giving  the  wife  a  right  of  election  in  the 
case  of  a  jointure  after  marriage,  we  leave  the 
husband's  estate  exactly  in  the  same  situation 
as  when  the  settlement  was  made,  subject  to 
the  right  of  dower  which  the  marriage  had 
given  ;  but  by  giving  a  right  to  elect  dower  in 
the  other  case,  we  should  subject  the  husband's 
estate  to  a  right  which  it  was  not  subject  to 
when  the  settlement  was  made,  and  which  he 
might  have  effectually  prevented  at  that  time, 
either  by  not  marrying  her  at  all,  or  keeping 
his  whole  estate  out  of  the  reach  of  that  right. 
And  the  law  makes  an  essential  difference  be- 
tween the  privilege  of  infancy,  in  respect  of 
rights  vested  in  infants,  and  a  title  to  things 
which  never  were  vested  in  them." 

If  an  infant  had  title  to  enter  for  mortmain, 
and  did  not  enter  within  the  year  ;  or  if  he  did 
not  enter  into  lands  purchased  by  his3  villein 
before  the  villein  had  allienated  them;  he  could 
not  enter  afterwards  in  either  case  ;  for  there 
he  had  nothing  but  a  title  to  a  thing  which 
never  was  in  him.  Plo.,  364  b. 

Though  the  common  law  says  "that  persons 
must  treat  with  infants  at  their  peril  ;  because 
they  will  be  bound  by  the  contracts  they  make 
with  them,  and  infants  retain  their  right  of 
*avoiding  them;"  yet.that  regards  only  [*322~ 
contracts  affecting  their  own  original  property, 
not  meaning  that  they  should  derive  an  inter- 
est out  of  the  property  of  another  person.  It 
would  be  a  fraud  upon  the  husband  ;  and  the 
case  cited  at  the  bar  out  of  Piggot  v.  Russet,  2 
Leon,  108,  is  a  strong  instance  that  infancy 
shall  not  protect  a  fraud,  and  that  an  infant 
may,  by  his  own  assent,  preclude  himself  of 
a  contingent  right,even  in  his  own  inheritance, 
viz.  :  "If  tenant  for  life,  being  of  full  age.and 
he  in  remainder  within  age,  levy  a  fine,  and 
afterwards  the  infant  reverses  the  fine  as  to  him, 
for  the  inheritance,  he  shall  not  enter  for  the 
forfeiture,  because  he  joined  in  the  fine,  and  so 
assented  to  it." 

Upon  what  principle  does  this  case  stand  ? 
If  a  tenant  for  life,  levy  a  fine,  it  is  a  forfeit- 
ure ;  and  when  the  tenant  had  reversed  it,  it 
was  totally  void  as  to  him,  ab  initio,  and  as  if 
it  had  never  existed  ;  and  yet  the  same  reason 
might  have  been  urged  which  is  offered  in  the 
present  case. 

He  could  not  preclude  himself  of  this  right 
of  entry  for  the  forfeiture.  The  law  gives  him 
as  good  a  right  to  enter  upon  such  an  aliena- 
tion, as  if  the  tenant  for  life  had  died.  It  is  a 
contingent  right  with  every  reversioner  or  re- 
mainder-man has  in  the  estate  ;  and  an  infant 
can  by  no  act  prejudice  such  a  right.  But  the 
common4  law  says,  he  shall  be  bound  by  his 
assent,  as  he  had  been  a  party  to  the  act  under 
which  he  would  derive  his  right. 

I  have  not  been  considering  what  the  law 
would  have  been,  independently  of  this  Act  of 
Parliament,  but  mentioning  such  reasons  as 
distinguish  the  case  of  an  infant,  before  mar- 
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riage,  from  &feme  covert,  and  show  the  justice 
of  the  Legislature  in  making  a  difference  be- 
tween infants  jointured  before  their  marriage, 
&nd  women  jointured  after  their  marriage.and 
opposing  the  bar  to  one  and  relaxing  it  in  favor 
of  the  other. 

The  difference  arises  from  the  different  situ- 
ation the  parties  were  in  at  the  time  of  making 
these  settlements. 

The  Legislature  would  not  take  away  a  right 
which  the  wife  had  acquired  by  her  marriage; 
but  they  would  hold  her  to  a  settlement  made, 
when  she  had  no  right  at  all. 
323*]  *It  may  perhaps  occur,  that  a  right 
of  election  is  given  to  waive  a  settlement  after 
marriage,  and  yet  a  settlement  after  marriage 
could  no  more  be  fraudulent  before  the  Act, 
than  if  made  before  the  marriage  ;  and  the 
right  of  the  issue  may  be  defeated  by  an  elec- 
tion of  dower  in  that  case  as  well  as  the  other. 
It  is  true  it  could  not  be  fraudulent  ;  but  it 
differs  widely  from  a  settlement  before  mar- 
riage in  another  respect.  By  a  settlement  be- 
fore marriage,  the  issues  of  the  marriage  are 
purchasers  for  a  valuable  consideration  under 
their  father's  marriage,  as  well  as  their  mo- 
ther's ;  but  in  case  of  a  settlement  made  after 
marriage,  the  settlement  is  merely  voluntary, 
and  the  issue  not  entitled  to  the  same  protec- 
tion. 

Perhaps  it  may  be  said,  that  though  a  settle- 
ment could  not  have  been  made  fraudulently 
before  the  Act,  yet  it  might  after  the  Act. 

'If  this  objection  of  fraud  had  any  weight  in 
it,  which  I  shall  show  it  has  not,  it  might  have 
been  a  reason  for  laying  down  different  rules 
as  to  jointures  then  made  and  afterwards  to  be 
made  ;  but  it  cannot  warrant  us  to  lay  down 
two  rules,  when  the  Act  has  only  laid  down 
one. 

I  must  repeat  the  position  again  in  this  place: 
that  this  case  must  be  determined  exactly  in 
the  same  manner  as  if  it  had  been  the  case  of 
an  infant  married  at  the  time  of  the  Act  ;  and 
then  how  would  the  argument  have  stood  ? 
The  possibility  of  a  fraud  to  come,  shall  defeat 
a  settlement  made  when  there  was  no  possibil- 
ity of  any  fraud  at  all. 

This  leads  me  to  the  case  of  a  pocket  joint- 
ure, or  a  jointure  made  fraudulently  to  bar 
dower,  which  seems  to  have  been  the  most 
plausible  objection  in  this  case  ;  but  when  it 
comes  to  be  examined  closely,  will  appear  not 
to  have  the  least  weight  in  it  ;  for  a  jointure 
made  fraudulently,  to  bar  dower,  is  not  the 
jointure  which  the  law  acknowledges  and  sanc- 
tifies. It  must  be  a  "  competent  livelihood  of 
freehold,  for  the  life  of  the  wife."  The  pattern 
and  model  of  the  jointure  to  be  made,  is  given 
by  the  Act.  It  must  be  such  a  jointure  as  was 
made  before  the  Act.  What  was  that  ?  A 
jointure  without  fraud;  because  a  jointure  be- 
fore the  Act  could  not  have  the  least  shade  of 
fraud  in  it. 

324*]  *A  copy  after  that  original  is  what 
the  law  means  by  a  jointure.  But  can  the 
common  law  examine  this  fraud?  Competency 
is  a  very  vague  indefinite  term.  How  is  the 
line  to  be  drawn  with  respect  to  this  compe- 
tency? How!  as  in  all  other  cases  whatsoever; 
by  a  jury,  under  the  direction  of  the  court 
which  tries  it. 
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2The  circumstances  of  the  parties,  their  rank 
and  quality  ;  the  proportion  of  the  jointure  to 
the  quantum  of  the  whole  estate  ;  the  consent 
of  parents  or  guardians  in  ascertaining  it;  and 
every  fact  which  shows  the  transaction  fair,  and 
every  fact  which  shows  it  fraudulent,  must  be 
laid  before  the  court  to  direct  their  judgment 
upon  it. 

A  pocket  jointure,  made  upon  a  woman  with- 
out her  privity,  or  upon  an  infant  with  her 
privity,  without  the  interposition  of  parents  or 
guardians, would  be  such  an  evidence  of  fraud, 
as  would  be  sufficient  to  condemn  it  :  and  it  is 
not  without  a  precedent  in  the  common  luw, 
that  the  validity  of  the  act  of  an  infant  should 
depend  upon  the  fairness  of  it;  for  if  an  infant 
makes  a  partition,  and  it  is  equal,  it  will  bind 
him  ;  if  it  is  unequal,  it  will  not.  Co.  Litt., 
171.  The  validity  of  the  partition  depends  upon 
the  fairness  of  it.  A  beautiful  instance  of  "the 
care  the  law  takes  of  infants  with  respect  to 
their  own  property,  by  making  it  the  interest 
of  the  party  who  treats  with  them  to  do  them 
complete  justice. 

The  case  supposed  would  want  no  trial  at  all ; 
for  it  would  be  fraud  apparent,  like  the  case 
put  in  Atty-Gen.  v.  Shirt,  Hardres,  56.  "The 
King  was  entitled  to  one  ton  out  of  every  ten 
tons  of  wine  imported.  A  merchant  imported 
nine  tons  and  a  half.  The  King  demanded  and 
had  a  ton.  The  court  said  it  was  fraud  appa- 
rent, without  proof." 

It  would  be  endless  to  enumerate  instances 
where  the  common  law  takes  notice  of  fraud, 
and  annuls  acts  done  from  so  vicious  a  motive. 

If  the  common  law  had  not  strength  and  ac- 
tivity enough  in  it  to  condemn  an  act  founded 
in  iniquity,  it  would  ill  deserve  the  character3 
Ld.  Coke  gives  it,  who  says,  "that  it  has  been 
fined  and  refined  by  an  infinite  number  of  grave 
and  learned  men,  and  is  the  perfection  of  hu- 
man reason;"  whereas,  *if  it  was  in-  [*32I> 
competent  to  such  a  question,  I  should  think 
it  had  been  fined  and  refined  out  of  all  its  spirit, 
and  was  the  corruption  of  human  reason. 

I  will  mention  two  or  three  cases  upon  this 
head,  and  allude  to  twenty.  Fermor's  case,  3 
Co.,  77.  A  lessee  for  years,  and  at  will,  of 
freehold  estates,  and  also  a  copy-holder  of  lands 
lying  in  the  same  town,  had  also  lands  of  in- 
heritance lying  in  the  same  town;  and  by  a 
deed  he  conveyed  all  the  leasehold  and  copy- 
hold lands  to  a  man  for  his  life,  and  then  lev- 
ied a  fine  of  so  much  land  in  quantity  as  would 
comprise  the  leasehold  and  copy-hold,  as  well 
as  his  own  inheritance,  by  covin  and  practice 
to  bar  the  lessor  of  the  inheritance  of  the  lease- 
holds and  copy-holds.  Five  years  elapse,  and 
the  lessee  continues  in  possession,  and  keeps 
paying  his  rent  to  the  lessor.  The  grantee  of 
these  estates  dies,  and  the  lease  for  years  ex- 
pires, and  the  lessee  would  then  have  set  up 
the  fine,  and  five  years  non-claim,  to  have 
barred  his  lessor.  The  book  says,  that  the 
case,  being  of  great  importance  and  conse- 
quence, was  referred  to  all  the  -judges;  and 
what  did  they  say?  Though  the  nnes  are  the 
general  assurances  of  the  realm,  and  the  Act 
of  Henry  VII.  has  declared  that  they  ought  to 
be  of  the  greatest  strength;  yet  the  Legisla- 
ture never  intended  to  establish  a  fine  levied  by 
fraud  and  practice  and,  therefore,  it  was  held 
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no  bar,  by  all  the  judges.  The  Statute  of 
Henry  VII.  intended  to  make  a  fine  and  non- 
claim  a  complete  bar;  but  not  a  fine  levied 
fraudulently  to  cheat  people.  'So  this  statute 
intended  to  make  a  jointure  a  complete  bar; 
but  it  must  be  a  jointure  to  support  and  main- 
tain a  wife,  and  not  a  jointure  made  fraudu- 
lently to  cheat  and  starve  her. 

In  Fermor's  case  there  is  a  variety  of  in- 
stances where  the  common  law  takes  cogni- 
zance of  fraud,  and  avoids  almost  all  kinds  of 
acts  when  they  are  infected  with  that  poison- 
ous ingredient. 

A  person  in  custody  for  felony  may,  before 
conviction,  bonafide,  and  for  a  valuable  con- 
sideration, dispose  of  his  personal  estate.  A 
person  in  that  situation  made  a  bill  of  sale  of 
his  goods,  to  make  a  provision  for  his  son.  He 
326*]  was  afterwards  *convicted,  and  the 
sheriff  seized  the  goods  contained  in  the  bill  of 
sale,  as  forfeited.  The  son  brought  an  action 
-against  the  sheriff  for  the  goods;  and  Holt, 
Ch.  J.,  said,  that  there  was  a  fraud  at  common 
law,  in  such  a  case  as  that  was;  and  that  such 
a  conveyance  could  not  be  intended  to  any  oth- 
er purpose  than  to  prevent  a  forfeiture,  and 
defraud  the  King.  So  I  say,  in  Holt's  words, 
that  such  a  conveyance,  as  has  been  supposed 
at  the  bar,  cannot  be  intended  for  any  further 
purpose  than  to  defraud  the  wife;  and  I  will 
only  mention  one  other  instance  where  the  law 
controls  very  legal  acts,  if  the  manner  of  ob- 
taining them  has  been  fraudulent. 

An  assignment  of  dower  by  a  disseisor  shall 
bind;  but  if  the  widow  hath  colluded  with  the 
wrong-doer,  it  shall  not,  because  the  covin 
shall  suffocate  the  right,  and  so  the  wrongful 
manner  shall  avoid  the  matter  that  is  lawful. 
•Co.  Litt.,  35  a.  But  perhaps  it  will  be  asked, 
how  is  this  fraud  to  be  come  at?  Is  there  any 
precedent  to  be  produced  of  deducing  such  a 
question*  of  fraud  before  a  court  of  law?  No 
such  case  has  ever  yet  existed;  but  when  it 
does  exist,  a  way  will  very  easily  be  found  to 
get  at  it.  Pleading  is  only  telling  with  ac- 
curacy and  precision  what  the  law  is;  and  if 
the  law  says  an  act  done  to  defraud  ought  to 
have  no  legal  effect,  there  seems  to  be  no  great 
mystery  in  saying  so,  either  by  a  special  plea, 
or  upon  some  general  issue.  For  instance,  a 
writ  of  dower  is  brought,  the  tenant  pleads  a 
conveyance  made  before  marriage  of  particu- 
lar lands  to  the  wife  for  her  jointure.  The 
plaintiff  might  reply,  that  it  was  made  by 
fraud;  and  upon  a  general  issue  of  "fraud  or 
not  fraud,''  the  whole  might  come  before  the 
•court,  under  such  an  issue;  or  the  plaintiff 
might  reply  the  several  facts  which  evidence 
the  fraud,  and  the  case  be  brought  before  the 
court  upon  a  demurrer.  But  taking  the  case 
put  in  its  fullest  extent,  it  is  doing  no  more 
than  what  is  practiced  every  day  in  effect,  by 
putting  the  estate  into  trustees,  and  taking 
joint  purchases  after  marriage  to  prevent  dow- 
er; and  a  strict  settlement  made  before  mar- 
riage, with  a  power  of  revocation,  will  pre- 
vent dower,  and,  at  the  same  time,  preserve  to 
the  husband  an  absolute  dominion  over  the  es- 
327*]  tate  *and,  therefore,  all  the  objection 
of  prejudice  to  infants,  as  the  law  now  stands, 
vanishes  in  a  moment;  for  what  detriment  can 
it  be  to  infants  to  preclude  them  from  dower, 
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by  a  small  estate,  when  they  may  be  equally 
precluded  from  it  without  giving  them  any  es- 
tate at  all? 

Another  reason  against  giving  a  right  of 
election  to  a  woman  when  she  came  of  age,  is, 
that  the  right  must  remain  in  suspense  until 
that  time,  both  in  the  case  of  a  jointure  made 
upon  an  infant  before  marriage  and  after  mar- 
riage. 3For,  suppose  the  husband  dies,  leav- 
ing an  infant  wife — she  brings  a  writ  of  dow- 
er, and  the  jointure  is  pleaded  in  bar,  and  in- 
fancy is  replied.  She  is  not  to  have  both; 
which  is  she  to  have  during  her  infancy?  If 
the  jointure  is  good,  and  bars  till  disagreed  to, 
there  must  be  judgment  against  her  in  the  writ 
of  dower;  and  if  she  disagrees  to  jointure,  and 
avoids  it,  ah  initio,  how  is  she  to  get  at  her 
dower  when  she  comes  of  age?  For  there  is  a 
judgment  in  dower  against  her.  And  if  she 
does  not  sue  a  writ  of  dower,  but  takes  pos- 
session of  her  jointure,  is  the  right  of  dower 
said  to  be  consummated  by  the  death  of  the 
husband,  to  be  turned  by  a  construction  of  this 
act  into  a  contingency,  and  lie  in  suspense  till 
the  infant  comes  of  age,  and  be  totally  uncer- 
tain whether  it  shall  ever  exist  at  all?  This 
question  is  determined  in  a  book  published  in 
the  year  1632,  called  the  "  laws  and  resolu- 
tions of  women's  rights."  There  is  a  section 
in  that  book  with  this  title:  "What  is  a  suffi- 
cient refusal  or  agreement  of  or  to  a  jointure 
made  after  coverture?  "  And  there  the  case  is 
put:  "  If  she  bring  a  writ  of  dower  and  de- 
clare upon  it,  this  is  peremptory,  although  she 
be  under  age,  covert  or  not  covert  of  a  second 
husband;  for  the  law  saith,  that  they  which 
have  discretion  to  acquire  and  get  things,  have 
sufficient  discretion  to  give  and  preserve  those 
things  gotten.  Therefore,  if  an  infant  come  to 
anything  by  purchase,  he  shall  not  in  that 
have  any  advantage,  or  be  in  better  plight  than 
a  person  of  full  age."  And  the  same  book 
enumerates  many  instances  of  infants  being 
bound  by  their  own  elections. 

*An  estate  to  an  infant  of  two  acres, [*328 
the  one  for  life,  the  other  in  fee;  feoffment  of 
one,  though  under  age,  is  a  sufficient  election. 
*If  rent  be  given  to  an  infant,  and  he  bring 
writ  of  annuity,  his  election  is  determined,  and 
he  shall  not  avow  as  for  a  rent  when  of  full 
age. 

If  infant  recovers  debt,  and  sues  an  execu- 
tion by  elegit,  it  shall  bind  him. 

And  when  Littleton,  who  is  so  very  correct 
a  writer,  says,  section  41,  that  if  after  the 
death  of  her  husband,  the  widow  enter  and 
agree  to  dower,  ad  ostium  ecclesice,  or  ex  assensu 
patris,  then  she  is  concluded  claiming  any  oth- 
er dower;  it  must  be  intended  of  an  infant, 
because  in  the  section  next  but  one  preceding, 
where  he  does  not  intend  to  include  an  infant, 
he  expresses  himself,  and  correctly  says, 
"  where  a  man  of  full  age  endows;  "  and  in 
47th  section,  he  puts  the  case  of  a  man  seised 
in  fee  simple,  being  within  age. 

The  different  form  of  pleading  a  jointure 
made  before  and  after  marriage,  is  extremely 
material  to  prove  that  it  is  the  act  of  the  hus- 
band which  makes  the  bar  in  the  one  case,  and 
the  subsequent  agreement  of  the  wife  which 
makes  the  bar  in  the  other.  Where  the  joint- 
ure is  made  after  marriage,  and  is  pleaded  in 
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bar  of  dower,  there  is  an  averment  that  she  ac- 
cepted it;  but  when  the  jointure  is  made  be- 
fore marriage,  acceptance  is  not  pleaded  at  all. 
In  the  case  in  Co.  Ent.,  172,  the  wife  is  not  so 
much  as  a  party  to  the  deed  of  jointure;  and 
she  is  so  far  from  availing  herself  of  her  not 
being  a  party  or  privy  to  the  deed,  that  she  re- 
plies there  was  no  such  deed;  which  is  an  im- 
plied admission,  that  if  there  was  such  a  deed, 
she  was  bound  by  it.  In  Brownlow,  181,  ac- 
ceptance is  not  pleaded.  Doctrina  pfacitandi, 
149.  "  If  an  estate  is  made  to  the  wife,  before 
the  "  coverture  or  afterwards  (if  she,  after  the 
death  of  her  husband,  enter  and  'agree  to  it), 
for  the  term  of  her  own  life,  or  for  a  greater 
estate,  this  is  a  bar."  These  rules  are  extract- 
ed out  of  legal  principles,  and  are  the  pith  and 
marrow  of  the  law.  The  entry  and  agreement, 
after  the  death  of  the  husband,  can  relate  only 
329*]  to  the  estate  *made  after  marriage;  be- 
cause in  the  case  of  an  adult  agreeing  to  a 
jointure  before  marriage,  it  is  admitted  that 
acceptance  after  the  husband's  death  is  not 
necessary.  And  as  the  rule  is  laid  down  gen- 
erally, it  must  be  understood  as  generally  to 
comprise  an  infant  as  well  as  an  adult,  or  oth- 
erwise so  accurate  a  book  as  that  is  would 
have  taken  the  distinction. 

2.  I  will  now  show  that  this  Act  has  been 
expounded  in  such  a  manner  as  to  prove  that 
the  lien  or  bar  doth  not  arise  from  the  agree- 
ment of  the  woman ;  but  from  the  energy  and 
force  of  the  Act  of  Parliament,  substantiating 
the  jointure  made  by  the  husband. 

Between  the  27  Hen.  VIII.  and  13  Eliz., 
which  was  about  the  space  of  35  years,  it  ap- 
pears that  it  had  come  in  question  before  the 
judges,  whether  a  woman  could  refuse  a  joint- 
ure made  before  marriage. 

In  Plowden,  396,  Ld.  Leicester's  case,  which 
was  in  the  13  Eliz.  (before  Vernon's  case, which 
was  in  14  and  15  Eliz.),  Anderson  says:  "  The 
Act  of  27  Hen.  VIII.,  ch.  10,  which  enacts 
that  women  shall  not  have  dower  where  lands 
were  assured  to  them  and  their  husbands  for  a 
jointure,  has  a  proviso,  that  if  any  feme  has 
lands  assured  after  marriage  to  her  for  life, 
that  then  such  feme  may,  at  her  liberty,  after 
the  death  of  her  husband,  refuse  to  have  and 
take  the  lands  so  assured  to  her  for  her  joint- 
ure, and  demand  her  dower.  And  because 
that  the  words  are  '  assurance  after  marriage,' 
8it  had  been  taken,  that  if  the  assurance  be  be- 
fore marriage,  that  she  shall  not  refuse;  for 
by  the  implication  of  the  words,  the  judges 
have  taken  the  intention  of  the  makers  of  the 
Act  to  be  so." 

In  what  case,  or  how  long  before  that  time, 
the  judges  had  put  that  construction  upon  the 
Act,  does  not  appear;  but  it  must  have  been  in 
less  than  35  years  since  the  making  of  the  Act. 

This  question,  and  the  determination  upon 
it,  must  have  arisen  upon  a  case  where  the 
woman  had  not  previously  accepted  the  joint- 
ure: for  if,  previous  to  the  marriage,  she  had 
accepted  it,  no  question  could  have  arisen 
33O*]  whether  she  was  *bound  by  it.  It  could 
never  be  a  doubt  whether  she  could  refuse 
what  she  had  once  accepted.  And  though  this 
is  to  be  understood  of  a  woman  of  full  age,  yet, 
if  the  agreement  of  a  woman  of  full  age  is  not  re- 
quired by  the  law  to  constitute  the  bar.the  argu- 
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ment  drawn  from  the  incapacity  of  an  infant 
to  agree,  or  the  privilege  of  an  infant  to  dis- 
agree, falls  entirely  to  the  ground. 

Vernoris  case,  4  Co.,  3  a.  It  is  said,  "  that  a 
woman  cannot,  after  the  death  of  her  hus- 
band, waive  a  jointure  made  before  marriage, 
and  this  by  force  of  the  proviso."  And  1  Inst., 
36  b,  Ld.  Coke  lays  it  down,  that  a  jointure 
made  before  marriage,  was  not  waivable  at  all. 

And  the  position  is  echoed  through  all  the 
books  which  speak  upon  this  subject,  so  em- 
phatically, that  it  must  be  meant  of  a  jointure 
which  had  not  been  previously  accepted  ;  for 
there  was  no  occasion  to  raise  judges  from 
their  graves  to  tell  us,  that  a  woman  could  not 
refuse  what  she  had  once  accepted. 

3But  suppose  the  construction  only  doubt- 
ful, what  is  the  rule?  Usage  is  the  best  decider 
of  the  doubt.  "Optimus  legum  interpres  est  con- 
suetudo."  Where  the  penning  of  a  statute  is 
dubious,  long  usage  is  a  just  medium  to  ex- 
pound it  by.  Ld.  Vaughan,  169. 

3.  As  to  the  opinion  of  the  conveyancers  of 
the  present  age,  though  as  able  as  any  who 
ever  lived,  yet  it  has  not  been  laid  before  us 
with  that  certainty  which  it  ought  to  be,  if  our 
judgment  were  to  be  directed  by  it. 

I  prove  the  opinion  of  conveyancers  for  two 
centuries  by  this  medium ;  it  is  now  about  200 
years  since  the  Statute  of  Hen.  VIII.  wasmade. 
That  jointures  have,  in  fact,  been  made  upon 
infants  before  marriage,  ever  since  the  statute, 
and  for  many  years  past  under  the  direction 
of  the  Court  of  Chancery,  is  a  fact  too  noto- 
rious to  be  disputed.  Every  great  family  in  the 
kingdom  is  in  possession  of  such  settlements; 
and  yet  there  is  not  one  single  instance  where 
they  have  ever  been  disputed. 

In  some  instances  wives  might  die  before 
their  husbands:  in  others,  the  jointure  might 
be  more  beneficial  that  the  dower;  *but  [*33 1 
there  must  have  been  many  hundreds  where 
it  was  otherwise:  and  if  it  could  be  conceived 
that  there  never  has  been  an  instance  where 
the  jointure  has  been  of  less  value  than  the 
dower,  there  is  no  reason  to  disturb  the  usage 
from  the  apprehension  of  a  fraud  which  has 
never  been  practiced. 

If  there  have  been  instances  of  jointures  in- 
adequate to  the  dower  which  wives  would  have 
been  entitled  to,  and  those  jointures  have  4never 
been  rejected,  and  dower  resorted  to,  it  shows 
the  sense  of  two  centuries  upon  the  question. 

The  practice  proves  the  opinion;  and  the 
uninterrupted  acquiescence  under  the  practice 
proves  the  rectitude  of  the  opinion. 

4.  As  to  authorities,  the  cases  of  Price  v. 
Seys  (a)  and  Harvey  v.  Ashley  (b)  are  in  point. 
I  heard  them  both,  and  took  a  very  particular 
note  of  the  latter,(c)  but  for  fear  of  *any  [*332 

(a)  Barnard,  Ch.  Cas.  117.    (b)  3  Atk.,  607 

(c)  The  following  note  of  this  case  of  Harvey  v. 
Ashley,  is  taken  from  Mr.  Justice  Wilmot's  MSS. 
Harvey,  and  Dorothy,  his  wife,  against  Ashley  and 
his  wife,  and  others.  The  plaintiff,  Dorothy,  being' 
15  years  of  age,  and  entitled  to  £5,000  under  her 
grandfather's  will,  If  she  married  with  the  consent 
of  her  mother,  and  to  other  contingent  and  future 
provisions,  married  Mr.  Pitfleld,  her  cousin-ger- 
1 1 in ii.  Previous  to  the  marriage,  a  settlement  was 
made,  dated  29th  of  June,  1737,  between  Mr.  Pitfleld, 
Mr.  Ashley  and  his  wife,  the  trustees,  and  the 
young  lady,  Dorothy,  whereby  Mr.  Pitfleld's  estate 
was  settled  in  strict  settlement,  the  other  part  be- 
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mistake,  I  have1  the  notes  taken  of  those  cases 
by  the  Ld.  Ch.  J.  Ryder,  whose  judgment,  ac- 
curacy and  fidelity  to  his  clients,  were  as  emi- 
nent as  in  any  advocate  who  ever  yet  existed. 
And  in  the  case  of  Price  v.  Seys,  he  states,  that 
333**]  the  point  was  argued  at  the  bar,  and 

ing  already  settled ;  the  £5,000  is  agreed  to  be  paid, 
and  to  be  applied  to  exonerate  a  part  of  Mr.  Pit- 
field's  real  estate  ;  there  was  also  a  contingent  pro- 
vision of  £3,000,  which  Dorothy  was  entitled  to, 
and  agreed  that  one  moiety  should  be  paid  to  Mr. 
Pitfleld,  and  the  other  moiety  sold.  And  an  agree- 
ment was  also  made  for  settling  another  part  of 
Dorothy's  personal  estate,  which  she  was  entitled 
to  under  the  will  of  her  grandfather :  the  £5,000  was 
paid,  and  £4,000  more  of  her  personal  estate  was  ap- 
plied in  paying  off  the  incumbrances,  affecting  the 
estate  of  Mr.  Pitfleld.  There  was  issue  only  one 
child  of  the  marriage,  Mary,  an  infant ;  in  Aug., 
1740,  Mr.  Pitfield  died.  Dec.,  1740,  Dorothy  married 
Harvey ;  June,  1743,  attained  21 ;  Jan.  10, 1745,  the 
bill  was  brought  to  set  aside  the  marriage  settle- 
ment, and  for  other  purposes. 

"  Lord  Chancellor:  (Hardwicke): 

The  first  point  is,  whether  the  plaintiff  Dorothy, 
and  Mr.  Harvey  in  her  right,  are  bound  by  this  mar- 
riage settlemerit,  by  the  original  nature  and  force 
of  the  agreement  taken  abstractedly. 

The  first  objection  is,  that  Dorothy  was  an  infant, 
and  could  only  be  bound  by  her  election,  and  that 
no  other  persons  could  bind  her  properly  by  their 
contract.  But  marriage  agreements  differ  from  all 
others.  The  principal  contract  is  the  marriage: 
and  an  infant  female  may  contract  at  the  age  of 
twelve.  All  other  parts  of  the  contract  are  collat- 
eral incidents,  entered  into  to  secure  some  provis- 
ion for  the  party  marrying  and  the  issue,  and  may 
be  greater  or  less,  according  to  circumstances. 

As  soon  as  the  marriage  takes  place,  the  principal 
contract  is  executed— cannot  be  set  aside  or  re- 
scinded ;  the  state  and  the  capacities  of  the  parties 
are  changed,  and  children  born,  or  to  be  born,  are 
purchasers  under  it:  purchasers  both  under  their 
father  and  their  mother;theref  ore.it  was  admitted  by 
Mr.  Wilbraham,  that  the  court  would  take  care  how 
they  broke  in  upon  settlements,  made  on  the  mar- 
riage of  infants ;  because  the  principal  contract  be- 
ing good  and  not  rescindable,  it  may  affect  the  is- 
sue of  the  marriage,  and  the  rights  of  third  persons 
to  avoid  them.  On  this  ground  it  is,  that  the  dif- 
ference has  always  been  observed  between  the  exe- 
cution of  other  agreements  in  specie,  and  of  mar- 
riage settlements. 

Other  agreements  are  entire ;  if  either  party  fail, 
no  execution  ought  to  be  in  specie;  but  in  marriage 
agreements,  though  the  father  or  mother,  or  the 
friends  of  either,  do  not  perform  them,  the  children 
are  entitled  to  call  for  a  performance  from  the  other 
party,  because  they  are  purchasers  from  both ;  the 
court  may  lay  their  hands  on  the  father's  or  moth- 
er's estate,  or  interest  in  the  thing  settled,  to  make 
it  good. 

But  if  this  court  should  interpose  to  set  aside,  or 
give  relief  against  any  part  of  a  marriage  settle- 
ment, it  must  relieve  against  and  avoid  the  whole : 
for  every  part  makes  the  consideration  of  the  whole 
of  anything ;  and  it  is  impossible,  where  there  is  no 
fraud,  to  say  this  part  is  unreasonable ;  you  have 
gained  too  much  on  one  side  and,  therefore,  that 
shall  be  deducted.  This  makes  it  a  different  bargain 
and.  in  consequence,  the  uses  of  the  estate  must  be 
broken  in  upon  on  the  other  side.  Nay,  in  the  pres- 
ent case,  the  interest  of  the  plaintiff,  Dorothy,  may 
be  greatly  concerned.  If  she  takes  back  any  part  of 
her  fortune,  she  must  waive  and  renounce  her 
jointure,  and  the  limitation  of  the  fee  to  herself. 

Consider  what  may  be  the  consequence ;  the  moth- 
er dies,  her  second  husband  becomes  entitled  to  the 
moiety  of  the  surplus  of  the  grandfather's  property 
in  her  right  (now  settled),  which  he  may  dispose  of 
as  he  pleases,  and  she  may  be  stript  both  of  jointure 
and  portion. 

The  law  has  intrusted  the  father  (or  guardian) 
with  the  marriage  of  his  children ;  but  they  ought 
not  to  use  it  to  their  disparagement.  Suppose  he 
does  it  fraudulently  and  corruptly,  is  the  agree- 
ment, therefore,  to  be  set  aside,  or  broken  in  upon, 
or  the  children  not  to  have  the  benefit  of  what  is 
stipulated  ?  By  no  means ;  but  the  guardian  may  be 
compelled  to  make  satisfaction,  or  the  husband,  if 
he  is  party  to  the  fraud. 
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that  the  Ld.  Chancellor  (Hardwicke)  said,  "  it 
was  clear  in  law,  that  if  a  man  married,  and 
before  marriage,  in  consideration  of  it,  2and  of 
her  portion,  makes  a  jointure  on  his  wife ; 
though  she  was  *an  infant,  she  cannot  [*334 
waive  her  jointure  and  set  up  her  dower.  So 

In  the  case  of  a  father :  if  a  child  has  a  fortune  in- 
dependent, and  the  father  disposes  of  the  child  in 
marriage  corruptly,  and  takes  an  advantage  to  him- 
self, this  court  would  relieve  against  the  father. 
On  this  ground  depend  the  cases  of  relief  against 
private  clandestine  agreements  made  in  fraud  of 
the  public  open  agreements. 

But  this  case  comes  within  none  of  these  reasons 
of  disagreements :  cousin-german— heir  male  of  her 
mother's  family— a  natural  match  to  desire— no  pre- 
tense of  any  corruption,  fraud  or  ill  practices  in  the 
father  or  mother— no  lucrative  advantage  taken  to 
themselves.  On  the  contrary,  everything  done  on 
their  parts  to  advance  the  child.  The  mother  con- 
sents to  the  marriage— accelerates  her  right  to  the 
£5,000,  and  vests  it  immediately— confirms  a  method 
to  charge  the  father's  estate  with  £3,000,  of  which, 
in  the  event,  she  might  not  have  been  entitled  to 
one  shilling— this  they  leave,  for  the  benefit  of  her 
and  her  children,  to  disincumber  the  settled  estate, 
and  for  the  provision  for  the  children. 

The  second  objection  is,  that  they  have  not  made 
so  beneficial  a  bargain  for  this  daughter  as  they 
might  have  done.  If  it  were  so,  is  that  a  sufficient 
reason  for  setting  aside  a  marriage  agreement? 
The  law  has  intrusted  the  parents  with  the  care  of 
the  marriage  of  their  children ;  there  are  many  con- 
siderations which  may  induce  them,  besides  strict 
equality,  or  advantage  in  settlements— inclination 
or  the  parties— rank  and  equality  of  the  person — 
convenience  and  propriety  in  families— bringing  to- 
gether and  uniting  different  parts  of  the  same  es- 
tates ;  all  these  are  proper  reasons.  The  Statute  of 
Jointures  is  a  strong  evidence  of  the  judgment  of 
the  Legislature  upon  this  point.  Jointure  on  an  in- 
fant before  marriage,  though  not  equal  to  dower, 
is  a  good  bar.  It  is  true  that  the  greatest  part  of 
the  provision  for  this  lady  arose  from  her  grand- 
father :  but  was  it  ever  thought  that  a  father  could 
not  effectually  contract  for  the  marriage  of  his 
daughter,  and  the  disposing  and  settling  of  her  por- 
tion, though  that  portion  arose  from  a  collateral  re- 
lation ? 

Most  portions  arise  from  settlements,  of  which 
the  children  are  purchasers,  and  not  in  the  power 
of  the  father.  No  instance  of  a  private  Act  of 
Parliament  applied  for  to  settle  such  a  money  por- 
tion. 

Third  objection.  Suppose  this  might  be  done  as 
to  vested  portions,  because  they  are  in  the  power  of 
the  husband ;  yet  not  as  to  contingent  interests,  be- 
cause these  are  not  in  the  power  of  the  husband. 

I  will  not  now  enter  into  the  question  about  the 
husband's  power  to  dispose  of  the  possibilities  of 
the  wife.  Theobald  v.  Duffay  goes  a  great  way;  but 
it  would  be  very  extraordinary  and  mischievous  to 
say  the  father  could  not  do  it.  Many  portions  aris- 
ing under  marriage  settlements  of  fathers  are  con- 
tingent ;  sometimes  depend  upon  survivorship.and 
the  contracts  concerning  them  are  to  prevent  that 
absolute  power  the  husband  would  have  over  them 
when  they  became  vested  ;  the  objection  relied 
upon  takes  its  rise  from  the  event  having  fallen  out 
one  way.  that  is,  the  husband  dying  before  the  con- 
tingency. 

But  supposing  Mr.  Ashley  had  died  during  the 
life  of  Mr.  Pitfield.  and  no  care  taken  or  provision 
had  been  made  about  this  share  of  the  surplus.  All 
agreements  of  this  kind  are  made  to  prevent  the 
power  and  right  of  the  husband  arising  from  the 
marriage  ;  and  it  would  be  most  dangerous  for  a 
court  of  justice  to  enter  into  the  question  whether 
they  are  more  or  less  beneficial  for  the  infant.  As  I 
said  at  first,  I  know  no  precedent  where  a  marriage 
settlement  of  this  kind  has  been  called  in  question 
in  this  court ;  but  cases  have  been,  where  agree- 
ments have  been  entered  into  by  infants  with  the 
I  consent  of  their  guardians,  or  by  guardians  on  their 
j  behalf,  which  this  court  would  not  suffer  to  be 
broke  in  upon. 

As  to  so  much  of  the  bill  as  seeks  to  set  aside,  or 
otherwise  break  in  upon  the  settlement  dntcd  -'>th 
June,  1737.  made  on  the  marriage  of  Dorotliy  with 
Charles  Pitfleld,  her  former  husband,  let  it  be  dis- 
missed." 
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it  is  expressly  laid  down,  1  Inst.,  37.  Now  in 
equity,  where  there  is  a  settlement,  in  consid- 
eration of  the  marriage,  and  of  the  wife's  por- 
tion, consisting  of  securities,  if  the  husband 
dies  before  they  are  got  in,  his  executor  shall 
have  them,  and  not  the  wife.  The  husband  would 
become  a  purchaser  of  the  wife's  portion;  and 
his  representatives1  might  compel  her  to  assign 
those  securities  to  them,  though  she  was,  at  the 
time  of  the  marriage,  an  infant." 

"There  may,  indeed,  he  some  distinction; 
for  if  there  was  any  collusion  in  making  a  joint- 
ure, merely  to  bar  her  dower,  and  not  to  make 
a  provision  for  her,  suitable  to  her  fortune  and 
quality,  these  circumstances  might  alter  the 
determination  of  a  court  of  equity.  The  pres- 
ent case,  indeed,  is  that  of  an  'agreement'  only 
for  a  jointure  ;  but  that  will  make  no  differ- 
ence in  equity,  as  things  contracted  to  be  done 
are  considered  as  done,  and  marriage  articles 
are  usually,  2in  courts  of  equity,  strongly  sup- 
ported; the  court  will  certainly  compel  the 
heir  to  perform  them  ;  and  the  wife  is  con- 
sidered as  fully  by  them  as  byan  actual  joint- 
ure. This  is  agreeable  to  the  reason  of  the 
case  of  Blowv.  Lady  Hereford,  2  Vern.,  501." 

In  the  case  of  Harvey  v.  Ashley,  Sir  Dudley 
Ryder  was  counsel  for  the  infant;  and  the  case 
of  Price  v.  Seys  being  cited,  he  says  :  "As  to 
Price  v.  Seys,  the  dower  being  barred  is  no 
335*]  *more  than  the  effect  of  the  Statute  of 
Jointures,  which  makes  all  jointures  of  infants, 
as  well  as  of  women  of  full  age,  a  bar."  It  is 
there  taken  for  granted,  by  one  of  the  greatest 
lawyers  that  ever  was  in  Westminster  Hall, 
that  it  was  a  settled  point;  and  laudable  as  his 
zeal  was  for  all  his  clients,  yet  the  conviction 
of  his  own  mind  was  so  strong,thathe  did  not 
make  the  least  effort  to  control  it. 

The  opinion,  which  was  given  upon  great  de- 
liberation, has  been  so  fully  stated  already,  I 
will  not  repeat  it ;  and  I  take  upon  myself  to 
say,  that  no  man  at  the  bar  entertained  the  least 
doubt  of  the  legality  of  that  opinion. 

As  to  the  case  of  Cray  v.  Willis,  I  cannot  find 
any  note  of  it  taken  by  any  body,  (a) 
336*]    *3Sir  Dudley  Ryder  was  then  Solic- 

(a)  This  case  is  very  shortly  stated  in  9  Vin.  Abr. 
tit.  Dower,  2,  3,  ch.  18.  By  the  Register's  book,  it 
appears  to  have  been  as  follows : 

JEREMIAH  and  ELIZABETH   CRAY,  Infants, 

Plaintiffs, 

v. 

JAMES  WILLIS,  MARY  CRAY,  Widow.  ET  AL., 
Defendants. 

The  plaintiffs,  as  the  infant  children  of  Jeremiah 
Cray,  deceased,  filed  their  bill  in  the  Court  of  Cban- 
cery.against  James  Willis.MaryCray.the  widow  and 
administratrix  of  the  said  Jeremiah,  and  others: 
stating1,  inter  alia,  that  the  said  Jeremiah  Cray  died 
in  1731,  intestate,  possessed  of  real  and  personal  es- 
tate, leaving  the  plaintiff,  Jeremiah,  his  heir  at  law, 
and  the  plaintiff  Elizabeth,  his  only  daughter  (both 
infants);  the  defendant,  Mary  Cray,  his  widow,  and 
mother-in-law  to  the  plaintiffs ;  four  brothers  (one 
of  whom  was  dead),  and  three  sisters,  all  infants ; 
and  that  the  defendant,  James  Willis,  had  been  em- 
ployed by  the  intestate  as  his  steward;  and  praying1 
that  the  defendants,  Mary  Cray  and  James  Willis, 
might  account  for  the  personal  estate  and  rents 
come  to  their  hands.  The  defendant, Mary  Cray.by 
her  answer,  admitted  the  relationship,  and  that  the 
intestate  left  her  with  child,  which  was  afterwards 
born  a  daughter,  named  Mary  Carne  Cray ;  and 
stated  that  the  intestate,  before  her  marriage  (she 
being  then  under  age),  bv  indenture,  charged  sev- 
eral of  his  real  estates  with  an  annuity  of  £200  to 
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itor-General,  and  most  probably  in  the  cause, 
or  at  least  must  have  heard  it ;  and  though 
very  minute  4in  his  notes,  upon  everything 
which  passed  in  court,  yet  there  is  not  the 
least  notice  taken  of  it  in  his  note  book.  And 
if  this  point  had  been  debated,  or  it  had  been 
considered  as  any  authority,  it  is  almost  im- 
possible to  conceive  that  the  two  cases  of  Price 
v.  Seys  and  Harvey  v.  Ashley,  should  not  have 
produced  it. 

It  must  have  been  a  case  which  passed  sub 
silentio,  and  though  the  answer  mentions  the 
wife  being  under  age  when  the  jointure  was 
made,  yet  the  reason  insisted  upon  by  the  an- 
swer, as  stated  in  the  decree,  was,  ''that  it  was 
not  agreed  to  be  in  bar  of  dower;  and  she  there- 
fore "hopes  she  shall  not  be  concluded  there- 
by, but  have  her  option,  either  to  abide  by  the 
said  settlement,  or  take  her  dower,  which  she 
thinks  most  to  her  advantage."  And  neither 
the  answer  nor  the  decree  puts  her  right  of 
election  upon  her  infancy.  It  seems  to  have 
proceeded  upon  an  apprehension,  that  a  joint- 
ure within  the  statute  must  be  mentioned  in 
the  deed  to  be  in  bar  of  dower.  But  if  such  a 
construction  had  been  given  upon  the  ma- 
turest  deliberation,  it  is  not  to  be  opposed 
against  the  opinion  that  has  been  cited. 

*As,  therefore,  the  words  and  reason  [*337 
of  the  law,  the  manifest  and  clear  intention  of 
the  Legislature  (evidenced  by  the  proviso),  the 
subject-matter  of  the  right  springing  out  of  a 
contract  they  were  capable  of  making,  all  con- 
spire to  make  the  bar  operate  upon  infants  as 
well  as  adult  persons ;  as  it  would  check  the 
most  advantageous  marriages  they  could  make, 
if  they  were  to  have  the  election  contended 
for  (for  a  jointure,  fairly  made,  is  a  much 
more  beneficial  interest  than  dower  ;  and  if  it 
is  fraudulently  made,  there  is  strength  enough 
in  the  common  law  to  control  it ;  and  by  a 
conveyance  to  trustees  6before  marriage,  or  by 
a  strict  settlement  with  power  of  revocation, 
the  right  of  dower  may  always  be  defeated) ; 
as  the  construction  I  put  upon  this  Act  can 
never  operate  to  the  prejudice  of  infants,  but, 
by  enabling  them  to  marry  into  the  greatest 

her  for  life;  and  after  her  death.upon  trust,  to  raise 
a  like  sum  yearly,  and  pay  it  amongst  the  children 
of  the  marriage ;  but  that  in  the  said  indenture.the 
same  was  not  agreed  to  be  in  bar  of  dower 
and,  therefore,  she  hoped  she  should  not  be  con- 
cluded thereby,  but  have  her  option,  either  to  abide 
by  the  said  settlement,  or  take  her  dower,  which- 
ever should  appear  most  for  her  advantage.  The  de- 
fendant, James  Willis,  admitted  his  employment, 
and  set  out  an  account.  The  defendants,  the  in- 
fants, alleiged  that  the  intestate,  as  administrator 
de  bonis  non  of  their  late  father,  possessed  his  per- 
sonal estate  to  the  amount  of  £20,000.  The  defend- 
ant, Samuel  Cray,  alleged  that  Elizabeth  Cray,  his 
late  mother,  gave  the  residue  of  her  personal  estate 
(of  the  value  of  £7,000),  to  him  and  Hannah,  his  sis- 
ter, since  deceased,  and  made  them  executors ;  but 
that  they  being  infants,  administration  was  grant- 
ed to  the  intestate  during  their  minority.  And  the 
the  cause  coming  on  to  be  heard  at  the  Rolls,  on  the 
14th  of  May,  1734,  His  Honor  decreed  and  ordered, 
that  the  plaintiffs  do  bring  an  administration  to 
John,  Mary,  Elizabeth  and  Hannah  Cray,  before  the 
master  (Holford),  who  was  to  see  what  claims  the 
defendants  had  on  the  intestate's  estate ;  and  that 
the  defendants,  the  widow  and  James  Willis, 'should 
come  to  an  account  for  the  personal  estate  come  to 
their  hands,  and  that  the  clear  residue  should  be  di- 
vided into  three  parts,  one  to  be  retained  by  the 
widow,  and  the  remaining  two  thirds  to  be  subdi- 
vided into  thirds,  whereof  the  plaintiffs  should  each 
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families  and  fortunes  in  the  kingdom,  must 
frequently  operate  to  their  advantage  ;  as  this 
construction  has  been  sanctified  by  the  practice 
of  two  centuries,  and  the  opinion  of  the  great- 
est magistrates,  I  will  conclude  with  a  question 
asked  by  Camillus  in  Liby  : 

"  Qua  ratio  est  expertis  alia  experirif  " 

Mr.  Baron  Gould,  Ld.  Ch.  Baron  Parker, 
and  Ld.  Ch.  J.  Pratt,  delivered  their  opinions 
in  the  negative ;  Mr.  Justice  Bathurst,  Mr. 
Baron  Adams,  and  Mr.  Baron  Smythe,  with 
Mr.  Justice  Wilmot,  in  the  affirmative. (a) 

*'  Whereupon,  and  upon  due  consid-  [*338 
eration  and  debate  of  what  had  been  offered  on 
either  side  in  this  cause, 

It  was  ordered,  that  so  much  of  the  said  de- 
cree complained  of  by  the  said  appeal,  whereby 
an  account  is  directed  to  be  taken  of  the  per- 
sonal estate  of  the  intestate,  Sir  Thomas  Drury, 
etc.,  be  affirmed,  and  that  the  residue  of  the 
said  decree  be  reversed.  And  it  is  hereby  de- 
clared, that  the  respondent  is  bound  by  the 
agreement  entered  into  in  consideration  of  and 
previous  to  her  marriage  with  the  said  Sir 
Thomas  Drury,  and  that  the  same  ought  to  be 
performed  and  carried  into  execution  ;  and 
that  the  respondent  is  thereby  barred  of  her 
dower,  and  of  any  share  of  the  said  Sir  Thomas 
Drury's  personal  estate,  under  the  Statute  for 
the  Distribution,  of  intestate's  estates. 


339*]  *BAILEY,  Impleaded  with  GREEN, 
Appellant, 

AND 

BURTON  ET  AL.,  Respondents. 

Mortgage  of  Personal  Property  by  One  in  Em- 
barrassed Circumstances — Set  Aside  as  fraud- 
ulent— Practice — Parties  in  Chancery  to  Bill 
of  Discovery — Assignment  by  Insolvent  Debtor. 

Where  A,  in  embarrassed  circumstances,  executed 
a  mortgage  to  B,  his  brother-in-law,  of  various  ar- 
ticles of  personal  property,  worth  probably  over 
$500,  remained  in  possession  of  the  property,  and 
subsequently  disposed  of  a  valuable  portion  of  it ; 
which  mortgage  was  executed  for  the  ostensible 

have  one.  and  the  remaining  third  to  be  subdivided 
into  thirds  amongst  the  plaintiffs  and  the  widow  ; 
and  that  the  receiver  should  be  continued,  and  pass 
his  accounts  annually  before  the  master,  who  was 
to  see  what  was  the  annual  value  of  the  estate;  and 
when  the  same  should  be  seen,  the  defendant.Mary 
Gary,  was  to  make  her  election,  before  the  master, 
whether  to  abide  by  her  jointure  of  £200  a  year,  or 
waive  it  and  take  her  dower ;  and  if  she  should 
elect  to  take  her  dower,  the  master  was  to  assign 
her  her  dower  out  of  the  intestate's  real  estate.and 
see  what  was  due  to  her  on  account  thereof,  which 
was  to  be  paid  by  the  receiver  out  of  the  rents. 

(a)  It  appears  from  a  MS.  note  of  Mr.  Justice  Wil- 
mqt,  that  Ld.  Hardwicke  and  Ld.  Mansfield  were  of 
opinion  with  the  majority  of  the  judges:  and  that 
Ld.  Mansfield  said:    "The  general  question  is,  if 
Lady  Drury,  having  the  provision  stipulated  for  her 
by   her   marriage   articles,   is   not   barred   of  her 
dower  ?  That  infants  are  not  bound  by  their  agree- 
ments, was  never  held  universally  anywhere  in  the 
world ;  by  our  laws,  some  bind  absolutely,  some  are 
void,  some  are  voidable.    If  the  transaction  were 
fair,  a  bargain  and  sale  of  lands  by  an  infant  for 
necessaries,  would    be   good.    If   an   infant   pays 
money  with  his  own  hand,  without  a  valuable  con-  i 
sirieration,  he  cannot  get  it  back  again ;  if  he  re-  | 
ceives  rents,  he  cannot  demand  them  again  when  of  j 
age.    What  then  is  the  agreement  in  this  case,  and  ; 
what  are  the  circumstances  of  it  ?    It  is  an  agree- 
ment in  order  to  the  infant's  advancement ;  mar-  • 
riage  is  so.    What  sort  of  a  marriage  ?    With  the  I 
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purpose  of  indemnifying  B  against  a  responsibility 
assumed  for  A  to  the  amount  of  $100,  but  was  con- 
2U,ioJ?e(l  f°r  the  payment  of  8300,  it  was  held,  on  a 
bill  filed  by  the  creditors  of  A,  that  the  mortgage 
was  fraudulent,  although  previous  to  the  attaching 
of  the  liens  of  the  creditors,  the  mortgage  was  re- 
duced down  to  the  sum  for  which  the  mortgagee 
was  bound  as  surety,  and  the  property  was  actually 
delivered. 

On  a  bill  filed  by  the  creditors,  that  B  might  be 
compelled  to  receive  what  was  equitably  and  justly 
due  to  him,  suggesting,  however,  fraud  in  the  mort- 
gage, and  praying  general  relief,  it  was  held,  that 
under  the  prayer  for  general  relief,  it  was  compe- 
tent to  a  court  of  equity  to  set  aside  the  mortgage 
as  fraudulent,  the  facts  warranting  such  conclu- 
sion, although  the  specific  relief  asked  was  permis- 
sion to  redeem. 

Under  the  general  prayer,  the  complainant  is  en- 
titled to  any  relief  consistent  with  the  case  made, 
though  inconsistent  with  the  specific  relief  prayed 
for. 

A  justice's  judgment,  where  the  amount  is  8100  or 
upwards,  is  as  well  entitled  to  the  aid  of  a  court  of 
equity,  as  the  judgment  of  a  court  of  record,  and 
that  as  well  when  the  judgment  is  obtained  upon 
attachment  as  otherwise. 

Several  judgment  creditors,  the  joint  amount  of 
whose  judgments  is  $100,  or  upwards,  may  unite  in 
a  bill  for  discovery,  and  to  remove  impediments  at 
law,  created  by  the  fraud  of  their  common  debtor. 

The  mortgagor  of  a  chattel  having  the  right  of 
possession  for  a  definite  period,  has  an  interest 
which  may  be  sold  by  execution  ;  the  purchaser  ac- 
quires the  right  of  possession  and  the  absolute  own- 
ership, subject  to  the  incumbrance. 

Until  assignment  by  an  insolvent  debtor  petition- 
ing for  his  discharge,  the  property  inventoried  by 
him  remains  in  him,  and  his  interest  in  it  passes  by 
a  conveyance  voluntarily  made,  or  by  operation  of 
law,  notwithstanding  his  petition. 

Citations— 1  Johns.  Ch.,  117 ;  2  Johns.  Ch.,  35,  296 ;  4 
Johns.  Ch.,  671 ;  6  Johns-  Ch.,  139 ;  5  Cow.,  17 :  4  Cow.. 
461,  607 ;  3  Wend.,  506 ;  2  R.  S.  20,  sec.  22,  23 ;  Bridgl 
Dig.  tit.  Fraud.;  3  Desauss.,  229;  3  Mass.,  325;  2 
Pick.,  607;  Coop.  Eq.  PL,  14;  2  Madd.  Ch.,  139;  1 
Harr.  Ch.,  53;  Jeremy  Eq.  Juris.,  554. 

A  PPEAL  from  chancery.  Nov.  1, 1827,  three 
-i-L  several  judgments  were  rendered  in  a  jus- 
tice's court  in  favor  of  the  respondents,  on  at- 
tachments issued  against  the  property  of  one 
John  Green,  one  of  which  was  for  $33.73.  the 
second  for  $19.97,  and  the  third  for  $51.81. 
Executions  were  issued  on  the  judgments,  and 
Nov.  21  and  Dec.  8  *a  pair  of  horses,  [*34O 
a  coachee  and  a  set  of  harness  were  sold  by 
virtue  of  the  same  for  the  sum  of  $104.84,  and 

consent  of  her  father  and  guardian.  Lady  Drury 
was  then  near  21 ;  there  is  no  objection  as  to  the 
fairness  of  the  transaction.  She  had  only  £2,000  for 
her  fortune ;  it  was  an  advantageous  bargain  for 
her  at  the  time.  Better  terms  may  be  obtained  for 
infants,  by  parents  and  guardians,  than  when  they 
are  of  full  age.  By  much  the  greatest  number  of 
women  are  married  infanta ;  but  they  are  not  to  be 
an  instrument  to  defraud  others— no  difference  if 
premeditated  fraud,  or  it  turns  into  a  fraud.  If  the 
Statute  of  Hen.  VIII.  had  never  been  made,  courts 
of  equity  would  have  given  relief ;  but  I  am  most 
clearly  of  opinion  that  infants  are  barred  under 
that  statute.  That  Act  was  made  for  uses,  not  for 
jointures :  this  is  a  provision  arising  out  of  the  gen- 
eral consequences  of  uses.  Then  consider  the  usage 
and  transactions  of  mankind  upon  it.  The  object  of 
all  laws  with  regard  to  real  property,  is  quiet  and 
repose.  As  to  practice,  the  greatest  conveyancers— 
the  whole  profession  of  the  law— Sir  Orlando 
Bridgernan— Ld.  Nottingham— there  was  not  a 
doubt  at  the  bar  in  Harvey  v.  Ashley.  Mr.  Faza- 
kerly  always  took  it  for  granted,  that  infants  were 
bound.  The  usage  began  on  a  legal  determination 
within  30  years  after  the  statute.  Marriage  settle- 
ments would  be  totally  subverted  without  the  inter- 
position of  the  Legislature ;  and  I  concur  with  Ld. 
Hardwicke  in  opinion,  that  no  man  living  could 
draw  such  an  Act  of  Parliament.  I  never  will  put 
such  an  exposition  on  the  law,  as  to  make  it  neces- 
sary to  apply  to  Parliament  to  rectify  it." 
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bid  in  for  the  benefit  of  the  plaintiffs.  One  of 
the  horses  sold  was  in  Green's  possession  when 
the  attachments  were  issued,  and  the  residue 
of  the  property  was  in  the  possession  of  Bailey. 
The  day  succeeding  the  service  of  the  attach- 
ments, the  horse,  which  was  in  Green's  posses- 
sion, was  transferred  to  the  possession  of 
Bailey.  The  plaintiffs  understanding  that 
Bailey  claimed  to  hold  the  property  under  a 
mortgage,  offered  to  pay  him  $85,  the  balance 
appearing  to  be  due  thereon,  and  extended  the 
offer  to  $100,  but  Bailey  claiming  a  sum  be- 
yond that  amount,  they  refused  to  pay,  and 
filed  a  bill  in  chancery,  before  the  judge  of  the 
Fourth  Circuit,  setting  forth  that  Bailey  pre- 
tended that  the  consideration  of  his  mortgage 
was  for  money  due  him  on  account,  and  charg- 
ing that  nothing  was  due  to  him  ;  that  from 
the  mortgage  and  indorsements  thereon,  $85 
appeared  to  be  due,  and  that  they,  the  com- 
plainants, had  offered  Bailey  $100  in  redemp- 
tion of  the  mortgage,  which  he  had  refused  to 
accept  ;  that  they  had  been  informed  and  be- 
lieved that  the  mortgage  was  given  to  defraud 
the  creditors  of  Green.  The  bill  prayed  a  dis- 
covery of  the  true  consideration  of  the  mort- 
gage, whether  the  same  was  a  bonafide  consid- 
eration, and  not  a  fraudulent  mortgage  ;  that 
Bailey  might  be  compelled  to  receive  what 
should  appear  to  be  equitably  and  justly  due, 
which  they  averred  themselves  ready  and  will- 
ing to  pay*  and  that  he  might  be  compelled  to 
relinquish  his  claim  under  the  mortgage,  and 
that  an  injunction  might  issue,  restraining  him 
from  commencing  any  suit  for  the  recovery  of 
the  property  sold  under  the  executions,  or  for 
any  act  done  under  the  same,  and  also  praying 
general  relief. 

Bailey  put  in  an  answer,  and  Green  suffered 
the  bill  to  be  taken  pro  confesso.  From  the  an- 
swer and  proofs  in  the  case,  the  following  facts 
appeared:  Aug.  20,  1827,  Bailey,  as  the  surety 
of  Green,  signed  a  note  to  one  Palmer.for  $100, 
payable  in  11  months  from  date,  and  Green 
promised  Bailey  ample  security  for  so  doing. 
Aug.  23,  Green  accordingly  had  a  bill  of  sale 
of  certain  property  drawn,  which  was  executed 
and  delivered  to  Bailey,  by  which  he  trans- 
ferred to  Bailey  two  coaches  and  the  harness  of 
341*]  same,  a  *pleasure  sleigh,  a  wagon  and 
two  pair  of  horses,  conditioned  to  be  void  on 
the  payment  of  $300  Jan.  1,  then  next ;  the 
property  remained  in  the  possession  of  Green . 
In  September,  Green  sold  at  Syracuse  one  of 
the  coaches,  a  set  of  harness  and  a  pair  of 
horses,  part  of  the  property  included  in  the  bill 
of  sale,  and  on  his  return,  about  Oct.  1,  to  Sa- 
ratoga Springs,  where  he  and  Bailey  resided, 
informed  Bailey  of  the  sale,  and  told  him  he 
would  not  be  able  to  pay  the  note  to  Palmer, 
and  that  he  must  take  property  enough  to  se- 
cure himself.  Whereupon  Bailey  agreed  to 
take  the  remainder  of  the  property  mentioned 
in  the  bill  of  sale,  except  the  sleigh  and  wagon, 
and  to  pay  the  note  given  to  Palmer.  An  in- 
dorsement of  $200  was  made  upon  the  bill  of 
sale,  bearing  date  Sep.  12,  1827,  and  the  prop- 
erty was  delivered  to  Bailey,  who  on  the  next 
day  took  home  the  same,  except  one  horse,  left 
in  the  possession  of  Green.  A  few  days  after- 
wards a  further  indorsement  was  made  on  the 
bill  of  sale  of  $15,  in  consequence  of  Bailey  re 
linquishing  to  a  son  of  Green  the  sleigh  and 
890 


wagon  mentioned  in  the  bill,  Green  having 
transferred  those  articles  to  his  son.  In  the 
summer  of  1827,Green  was  notoriously  insolv- 
ent ;  Oct.  19,  he  applied  for  a  discharge  as  an 
insolvent  debtor,  and  an  order  for  his  creditors 
to  show  cause  was  made  on  that  day,  and  on 
Dec.  15,  he  executed  an  assignment  of  his 
property,  and  obtained  his  discharge.  Green 
and  Bailey  are  brothers-in-law. 

In  Aug.,  1828,  the  cause  was  brought  to  a 
hearing  on  the  pleadings  and  proofs,  before 
the  circuit  judge  of  the  Fourth  Circuit,  who 
held  the  mortgage  to  be  fraudulent,  on  the 
ground  of  its  having  been  originally  given  for 
a  sum  three  times  greater  than  what  was  just  ; 
and  that  the  reduction  of  the  sura  by  indorse- 
ment and  the  subsequent  delivery  of  the  prop- 
erty was  a  mere  continuation  of  the  original 
fraud,  on  the  principle  that  an  instrument  once 
fraudulent  is  always  fraudulent,  on  the  author- 
ity of  the  case  in  5  Day,  341,  and  he,  accord- 
ingly, declared  the  mortgage  and  every  thing 
done  under  it  to  be  void,  and  the  levy  and  sale 
by  virtue  of  the  executions  to  be  valid,  and  de- 
creed the  mortgage  to  be  canceled,  and  ordered 
the  defendants  to  pay  costs,  etc.  The  defend- 
ants appealed  to  the  Chancellor,  who  decided 
that  the  complainants  having  a  common  in- 
terest *to  set  aside  the  mortgage,  if  [*342 
fraudulent,  might  properly  join  in  a  suit  for 
their  common  benefit;  that  although  the  judg- 
ments against  Green  were  only  prima  facie  evi- 
dence of  indebtedness,  such  evidence  was  suf- 
ficient, until  rebutted;  that  by  the  assignment, 
the  equity  of  redemption  in  the  property  in 
question  was  vested  in  the  assignee  of  Green, 
and  was  not  the  subject  of  sale,  and  that,  there- 
fore, the  complainants  were  not  entitled  to  re- 
deem ;  but  that  although  the  bill  asked  for  a 
redemption  if  there  was  anything  honestly  due, 
it  also  charged  the  mortgage  to  be  fraudulent, 
and  that  the  prayer  for  general  relief  was  broad 
enough  to  cover  the  decree  for  setting  it  aside, 
if  found  to  be  fraudulent.  The  Chancellor  con- 
curred in  opinion  with  the  circuit  judge  that 
the  mortgage  was  originally  fraudulent,  and 
that  the  last  transaction  was  tinctured  with  the 
original  fraud  ;  he,  therefore,  affirmed  the  de- 
cree of  the  circuit  judge,  with  costs.  The  de- 
fendant Bailey  appealed  to  this  court. 

Mr.  J.  Ellsworth,  for  appellant.  The  bill 
was  a  bill  to  redeem  and  not  to  set  aside  the 
mortgage  for  fraud,  and  yet  the  decree  sets 
aside  the  mortgage  on  the  latter  ground,  al- 
though fraud  is  not  alleged  in  such  manner  as 
to  entitle  the  complainants  to  relief.  Where 
fraud  is  relied  on.it  must  be  distinctly  charged, 
and  not  rest  in  inference.  There  is  no  charge 
that  Bailey  took,  accepted,  or  held  the  mort- 
gage with  a  fraudulent  intent.  The  complain- 
ants were  not  entitled  to  the  aid  of  a  court  of 
equity,  the  judgments  not  being  judgments  of 
a  court  of  common  law,  but  obtained  by  a  spe- 
cial statutory  proceeding  ;  besides,  they  were 
judgments  of  a  court  of  inferior  jurisdiction, 
which' are  not  aided  by  chancery.  Coop.  PI., 
33  ;  Jeremy  Eq.  Jur.,  268,  551  ;  2  Johns.  Ch., 
296  ;  4  Id.,  671 ;  6  Id.,  139  ;  1  Hopk.,  59.;  20 
Johns.,  554.  They  were  not  conclusive  against 
Green,  being  obtained  on  attachment.  6  Cow., 
598,  and  gave  no  right  to  the  complainants  to 
unite  in  a  bill  in  equity,  two  of  the  judgments 
being  for  amounts  less  than  what  the  Court  of 
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•Chancery  takes  cognizance  of.  The  property 
in  question  belonged  to  Bailey,  under  the  as- 
signment of  Green,  as  an  insolvent  debtor. 
Green's  petition  was  presented  Oct.  19,  and  al- 
343*]  though  the  assignment* was  not  exe- 
cuted until  Dec.  15,  the  property  passed  as  it 
existed  on  the  day  of  presenting  the  petition.  1 
R.  S.,  468,  sec.  19  ;  2  Paige,  289  ;  4  Cow.,  610. 
The  judgments  on  the  attachments  were  not 
obtained  until  Nov.  1,  and  the  property  in 
question  was  not  liable  to  execution  issued  on 
such  judgments. 

Mr.  S.  Stevens,  for  respondents.  The  rea- 
son given  by  Jeremy  why  chancery  will  not 
aid  inferior  courts  is, that  such  courts  can  them- 
selves grant  the  remedy  asked  for.  Jeremy  Eq. 
Jur.,  552,  554.  Such  reason  does  not  apply  to 
justices'  courts  in  this  State.  Chancery  aids 
where  a  court  of  law  cannot  enforce  its  judg- 
ments, and  no  reason  can  be  given  why  that 
aid  should  not  be  extended  as  well  to  the  en- 
forcement of  justices'  judgments  as  the  judg- 
ments of  courts  of  record.  Chancery  will  in- 
terfere, although  there  be  no  return  of  an  exe- 
cution at  law,  if  there  be  an  undue  obstruction 
of  an  execution,  or  if  a  fraudulent  title  to 
property  be  set  up,  a  bill  may  be  filed  to  re- 
move the  obstruction,  or  disencumber  the  prop- 
erty of  such  title.  4  Johns.  Ch.,  677,  687  ;  1 
Paige,  308.  If  the  judgments  against  Green 
were  not  conclusive,  they  were,  at  least,  prima 
facie  evidence  of  indebtedness,  which  is  suffi- 
cient, until  rebutted.  The  property  having 
been  bought  in  for  the  joint  benefit  of  the 
plaintiffs  in  the  executions,  they  had  a  right  to 
unite  in  a  bill  in  chancery.  4  Cow.,  682  ;  6 
Johns.  Ch.,  339.  Under  the  prayer  for  gener- 
al relief,  the  mortgage  might  well  be  set  aside 
for  fraud  ;  any  relief  consistent  with  the  case 
made  out  by  the  bill  may  be  granted.  2  Atk. , 
141  ;  3  Id.,  124  ;  2  Pet.,  612  ;  13  Ves  ,  119  ;  1 
Johns.  Ch.,  117.  The  mortgage  was  fraudu- 
lent in  its  inception,  and  being  so,  could  not 
be  the  basis  of  a  title.  The  reduction  of  the 
amount  and  the  delivery  of  the  property  was 
but  a  continuation  of  the  original  transaction  ; 
the  original  bill  of  sale  should  have  been  sur- 
rendered, if  it  was  intended  to  claim  anything 
under  the  subsequent  agreement.  5  Day,  341 ; 
15  Johns.,  583;  5  Cow.,  571.  Nothing  can  be 
claimed  under  Green's  assignment  as  an  insol- 
vent debtor  ;  the  property  did  not  pass  until 
the  assignment.  Did  property  in  such  cases 
344*]  pass  from  the  *time  of  presenting  peti- 
tion, it  would  be  a  most  convenient  mode  of 
eluding  creditors.  Besides,  no  title  under  the 
assignment  is  set  up  in  the  answer. 

The  following  opinions  were  delivered  : 

By  the  Chief  Justice.  The  bill  filed  by 
the  respondents  is  not  drawn  with  technical 
precision,  but  the  object  clearly  is  to  call  upon 
the  appellant  to  discover  the  consideration  of 
the  mortgage,  and  to  answer  whether  it  is  not 
fraudulent  and  void  ;  and  if  valid,  then  that 
the  appellant  may  be  compelled  to  receive  what 
should  appear  to  be  justly  and  equitably  due. 
The  bill  contains  a  prayer  for  specific  relief , and 
also  the  general  prayer.  The  specific  relief  pray- 
ed for  is  to  be  permitted  to  redeem;  under  the 
general  prayer,  the  complainant  is  entitled  to 
any  relief  which  is  consistent  with  the  case 
made  in  the  bill,  even  though  inconsistent  with 
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the  specific  relief  prayed  for.  1  Johns.  Ch., 
117,  and  cases  cited.  The  bill  calls  for  a  dis- 
covery, that  the  court  may  judge  whether 
there  was  any  consideration,  or  whether  the 
mortgage  be  not  fraudulent ;  and  it  charges 
that  when  the  mortgage  was  given  there  was 
nothing  due  to  Bailey  from  Green.  There  is 
a  case  made  by  the  bill,  therefore,  which,  if 
supported  by  proof,  is  sufficient  to  sustain  the 
decree.  The  defendant  in  the  court  below  was 
not  taken  by  surprise  ;  he  understood  that  the 
complainants  had  alleged  fraud  in  taking  the 
mortgage,  and  that  there  was  no  consideration 
for  it.  The  answer  and  the  proof  both  relate 
to  the  question  of  consideration  and  of  fraud 
in  the  mortgage,  as  well  as  to  the  amount 
claimed  to  be  due  by  the  defendant.  From  the 
testimony  it  appears  that  Green,  in  embar- 
rassed circumstances,  executed  to  Bailey,  his 
brother-in-law,  a  mortgage  upon  nearly  all  his 
property  for  the  payment  of  $300,  when,  in 
point  of  fact,  there  was  nothing  due.  Bailey 
had  signed  a  note  with  Green  for  $100.  I  can 
see  no  objection  to  a  surety's  taking  reasonable 
security  for  a  responsibility  incurred  ;  but  to 
secure  $100,  it  should  not  cover  $5  or  $600 
worth  of  property,  nor  be  conditioned  for  three 
times  the  amount  of  the  responsibility.  The 
fact  that  complete  indemnity  was  refused  is 
strong  proof  of  fraud.  The  mortgage  was 
clearly  *fraudulent  in  its  inception,  [*345 
and  has  not  been  purged  from  that  fraud. 
Whether  an  instrument  originally  fraudulent, 
always  continues  so,  is  a  question  not  neces- 
sarily presented  by  this  case.  These  remarks 
dispose  of  two  of  the  points  raised  upon  the 
argument :  1.  That  the  bill  was  not  properly 
framed  to  support  the  decree  declaring  the 
mortgage  and  everything  done  under  it  fraud- 
ulent and  void,  and  ordering  it  to  be  delivered 
up  to  be  canceled ;  and  2.  That  the  mortgage  was 
in  fact  fraudulent  and,  therefore,  void. 

It  was,  however,  further  objected,  that  the 
complainants  in  the  court  below  had  no  right 
to  the  aid  of  a  court  of  equity  to  enforce  an  ex- 
ecution at  law  for  several  reasons.  1 .  It  was 
said  that  the  judgments  are  not  judgments  of 
a  court  of  common  law.  One  of  the  principles 
established  in  the  case  of  Hendricks  v.  Robinson, 
2  Johns.  Ch.,  296,  is.  that  a  Court  of  Chancery 
ought  to  lend  its  aid  to  a  judgment  creditor  to 
enforce  a  judgment  at  law,  by  compelling  a 
discovery  and  account,  against  the  debtor,  or 
any  other  person  who  may  have  placed  the 
debtors  property  beyond  the  reach  of  an  exe- 
cution at  law.  In  Brinkerhoff  v.  Brown,  4 
Johns.  Ch.,  671,  it  was  decided  that  the  true 
rule  is  :  "  That  to  procure  relief  in  equity  bv  a 
bill  brought  to  assist  the  execution  of  a  juag- 
ment  at  law,  the  creditor  must  show  that  he 
has  proceeded  at  law  to  the  extent  necessary  to 
give  him  a  complete  title.  If  he  seeks  aid  as  to 
real  estate,  he  must  show  a  judgment  creating 
a  lien  upon  such  estate  ;  if  he  seeks  aid  in  re- 
spect to  personal  estate,  he  must  show  an  exe- 
cution giving  him  a  legal  preference  or  lien 
upon  the  chattels."  And  in  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.,  189,  it  was  held,  that 
different  judgment  creditors  may  unite  in  one 
bill  for  discovery  and  account,  to  remove  im- 
pediments at  law  created  by  the  fraud  of  their 
common  debtor. 

There  is  nothing  in  these  cases  defining  the 
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courts  in  which  the  judgments  must  be  entered 
to  be  entitled  to  this  aid,  only  that  they  must  be 
judgments  at  law.  A  justice's  court  is  a  court 
of  law  ;  it  is  created  by  statute,  and  so  is  the 
Court  of  C.  P.  But  it  is  said,  it  is  not  a  court 
of  record  ;  this  aid  is  not  confined  to  judg- 
ments in  courts  of  record.  Justices'  courts 
are  an  highly  important  branch  of  our  judicial 
346*]  establishment.  *The  opinion  is  enter- 
tained by  many  who  have  good  opportunities 
of  judging,  that  judgments  are  rendered  in 
justices'  courts  amounting  in  the  aggregate  to 
more  than  the  judgments  rendered  in  the  Su- 
preme Court.  Whether  the  fact  be  so  or  not, 
we  all  know  that  the  amount  is  great  and  every 
justice  has  jurisdiction  upon  confession  to  the 
amount  of  $250.  If  this  remedy  were  denied 
to  plaintiffs  in  those  courts,  a  great  amount  of 
property  might  be  fraudulently  disposed  of 
with  impunity.  The  Revised  Statutes  deny 
this  proceeding  where  less  than  $100  is  in  dis- 
pute ;  and  though  those  statutes  do  not  govern 
this  case,  they  show  the  opinion  of  the  Legis- 
lature as  to  the  amount  for  which  courts  of 
equity  should  lend  their  aid. 

2.  It  was  objected  that  these  judgments  were 
obtained  upon  attachments.     When  suits  are 
commenced  by  attachments,  they  are  not,  there- 
fore, mere  proceedings  in  rem  ;  the  judgment 
is  a  valid  judgment,  and  may  be  enforced  by 
execution  in  the  same  manner  as  if  the  defend- 
ants had  appeared.     It  has  been  decided  in  the 
Supreme  Court  that  such  a  judgment  creditor 
may  redeem,  if  his  judgment  is  a  lien  upon  the 
land  sold,  and  that  a  judgment  obtained  upon 
attachment  is  of  equal  force  with  one  rendered 
upon  personal  notice,  except  as  to  the  defend- 
ant's right  of  set-off.     5  Cow.,  17.     The  judg- 
ment is  conclusive,  except  that  in  an  action 
upon  that  judgment,  or  in  any  analogous  pro- 
ceeding, a  defense  may  be  made  to  it    It  can- 
not be  questioned  collaterally  in  any   other 
manner,  nor  can  execution  be  stayed.     From 
these  remarks  and  the  cases  above  referred  to, 
the  objections  are  untenable,  that  the  amount 
is  too  small,  and  that  the  plaintiffs  could  not 
unite  their  claims. 

3.  The  third  objection  under  the  appellant's 
second  point  was,  that  the  judgments  are  sat- 
isfied by  the  sale  of  property.  This  is  not  quite 
true  in  point  of  fact;  but  if  it  were,  it  would 
not  in  this  case  be  a  valid  objection  to  the 
plaintiffs'  right  to  the  relief  sought  by  their  bill. 
They  wish  to  remove  an  impediment  to  their 
quiet  enjoyment  of  the  property  purchased,  the 
defendant's  mortgage  casting  a  cloud  upon  the 
title  to  it.     The  plaintiffs  in  the  court  below 
state  that  the  sale  of  the  property  mortgaged 
was  void  and  of  no  effect  as  to  them;  so  says 
the  defendant;   the    circuit   judge  says  the 
sale  was  valid ;  and  the  Chancellor  understands 
347*]  the  Supreme  Court  as  having  *decided 
that  an  equity  of  redemption  in  personal  prop- 
erty is  not  a  subject  of  levy  and  sale  under  an 
execution.  I  apprehend  there  is  some  mistake 
as  to  this  point,  though  not  material,  perhaps, 
in  this  case.     It  was  held  by  Chancellor  Kent, 
In  Hendricks  v.  Robinson,  above  cited,  that  a 
mere  equity  in  the  proceeds  of  personal  prop- 
erty cannot  be  sold  on  execution.    Their  prop- 
erty had  been  assigned  for  the  payment  of 
debts,  and  to  indemnify  against  responsibili- 
ties incurred ;  and  from  the  statement  of  the  as- 


signees,  there  would  still  be  a  balance  due  then* 
after  the  appropriation  of  the  property  assigned. 
The  law,  however,  would  hold  the  assignees, 
liable  to  account  for  any  balance  which  might 
be  in  their  hands  after  indemnifying  them- 
selves. Executions  had  been  issued  after  the 
assignment,  and  the  Chancellor  says:  "I  can- 
not see  upon  what  principle  the  execution  af- 
fected or  touched  the  residuary  equitable  in- 
terest of  the  Franklins  in  the  property  which 
had  been  assigned."  Again:  "If  the  execu- 
tion cannot  sell,  there  is  no  reason  why  it  should 
affect  or  bind  a  mere  equity,  and  the  doctrine 
would  be  equally  inconvenient  and  absurd. 
The  party's  only  remedy,  if  he  wishes  to  pre- 
vent the  assignment  or  release  of  a  chose  ini 
action, is  by  application  to  this  court;  and  with- 
out such  aid,  the  validity  of  the  transfer  will 
depend  entirely  upon  the  question  of  considera- 
tion and  fraud."  In  Marsh  v. Lawrence,  4  Cow., 
461,  it  was  decided  that  the  equity  of  redemp- 
tion on  the  mortgage  of  a  chattel  existing  in- 
that  case,  could  not  be  sold  on  execution.  The 
reporter  has.indeed, stated  it  as  a  general  propo- 
sition; but  it  will  be  seen  from  the  opinion  of 
the  court,  that  that  doctrine  was  intended  to» 
apply  where  the  mortgagor  had  no  right  of 
possession  for  any  definite  period.  All  the  in- 
terest the  mortgagor  had,  if  any,  was  an  equi- 
table  right  to  any  surplus  which  might  remain 
in  the  hands  of  the  mortgagee  after  a  sale  by 
him.  But  when  the  mortgagor  has  a  right  to- 
redeem,  and  a  right  to  the  possession  for  a 
definite  period  before  the  property  can  become 
forfeited,  and  liable  to  be  taken  and  sold  by 
the  mortgagee,  the  mortgagor  has  an  interest. 
which  may  be  sold  on  execution.  The  pur- 
chaser in  such  case  takes  the  property  subject 
to  the  incumbrance;  he  purchases  the  right  of 
the  mortgagor,  which  is  a  right  to  the  posses- 
sion and  the  absolute  ownership,  *sub-[*34& 
ject  to  the  incumbrance;  but  if  the  mortgage 
at  the  time  of  the  sale  on  execution  has  been 
forfeited,  the  mortgagor  has  not  the  right  of 
possession  for  a  moment;  all  the  right  he  has- 
is  an  equity.  In  accordance  with  these  views 
the  Supreme  Court  held  in  M'Crackenv.  Luce, 
referred  to  in  Otis  v.  Wood,  3  Wend.,  500,  that 
a  mortgagor  of  a  chattel  having  a  right  to  the- 
possession  for  a  definite  period,  has  an  interest 
which  was  liable  to  be  sold.  This  is  in  accord- 
ance with  the  doctrine  as  to  mortgages  of  real 
estate.  The  interest  of  the  mortgagor  in  pos- 
session, and  before  forfeiture,  is  liable  to  be 
sold  on  execution.  If,  therefore,  in  this  case  the 
mortgage  were  valid,  Green  still  had  an  inter- 
est which  might  be  sold  on  execution,  and  the- 
purchaser  would  have  a  right  to  redeem.  The 
mortgage  did  not  become  absolute  until  Jan. 
1,  182$;  the  sale  was  Dec.  8,  previous.  The 
bill,  however,  was  properly  filed  as  a  bill  to  re- 
deem Jan.  1.  1828.  supposing  the  mortgage  to- 
be  valid,  the  defendant  having  refused  to  ac- 
cept the  monev  due  him. 

Another  point  relied  on  by  the.  appellant 
was,  that  the  property  passed  to  Bailey,  as  as- 
signee of  Green,  by  virtue  of  the  proceedings 
under  the  Act  for  the  Discharge  of  the  Per- 
sons of  Insolvent  Debtors.  The  insolvent  pre- 
sented his  petition  Oct.  17,  1827.  and  the  prop- 
erty was  assigned  Dec.  15  thereafter.  Inter- 
mediate these  two  days  attachments  were  is- 
sued, the  property  seized,  judgments  obtained,. 
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executions  issued,  and  the  property  sold.  The 
seisure  and  sale  of  the  property,  says  the  ap- 
pellant, was  illegal,  because  it  was  the  fund 
set  apart  for  the  creditors  generally.  I  am  un- 
able to  see  how  the  creditors  had  obtained  any 
lien  upon  this  property;  there  had  been  no  act 
of  the  officer  deciding  the  right  of  the  insolv- 
ent to  his  discharge,  or  of  the  creditors  gener- 
ally to  the  property;  and  until  the  property  is 
assigned,  it  is  subject  to  the  control  of  the  in- 
solvent. He  may  sell  it,  and  though  it  may 
be  improper  in  him  to  do  so,  the  purchaser  ac- 
quires a  valid  title.  The  insolvent  is  not  bound 
to  prosecute  his  proceedings;  and  if  he  does  so, 
it  is  not  a  matter  of  course  that  he  is  to  be  dis- 
charged, at  least,  in  contemplation  of  law. 
The  title  to  the  property  cannot  be  affected 
until  it  is  assigned  according  to  the  statute. 
349*]  The  assignee  is  not  accountable  *for 
more  than  he  receives;  and  before  he  could  re- 
ceive it  in  this  case,  the  title  of  Green  was  as 
effectually  devested,  as  if  it  had  consisted  of 
perishable  property,  and  had  been  consumed. 
The  case  of  M'NieUyv.  Richardson,  4  Cow., 
607,  does  not  affect  this  question.  That  case 
relates  to  the  debts  which  are  discharged — not 
to  the  property  which  passes  under  the  assign- 
ment. Suppose,  after  presenting  the  petition, 
and  before  the  time  of  appearance,  property 
should  come  to  the  insolvent  by  inheritance  or 
devise  to  an  amount  far  greater  than  his  debts, 
will  it  be  contended  that  he  could  still  go  on, 
obtain  his  discharge,  hold  his  property,  and 
cheat  his  creditors  with  impunity?  The  Re- 
vised Statutes  show  the  opinion  of  the  Legis- 
lature on  this  question.  2  R.  S.,  20,  sees.  22, 
23.  The  insolvent  may  be  examined  as  to  any 
changes  in  his  property,  whether  he  has  col- 
lected any  debts  or  assigned  any  of  his  prop- 
erty, clearly  implying  his  power  to  do  so.  If 
a  valid  assignment  may  be  made  by  the  in- 
solvent voluntarily,  it  may  be  made  by  opera- 
tion of  law.  Besides,  the  appellant  has  not 
set  up  a  title  as  assignee  in  his  answer. 

On  all  the  grounds  taken  by  the  appellant,  I 
am  of  opinion  he  has  failed,  and  that  the  de- 
cree of  the  Chancellor,  affirming  the  decree  of 
the  circuit  judge,  should  be  affirmed,  with 
costs. 

By  Mr.  Senator  Allen.  There  appears  to 
me  to  be  but  a  single  question  to  be  considered 
in  this  case,  viz. :  was  the  conveyance  of  the 
property  to  Bailey  made  for  the  purpose  of  de- 
frauding the  creditors  of  Green,  or  was  it  a 
fair  transaction? 

The  proof  in  these  cases  must,  in  most  in- 
stances, depend  on  circumstances  connected 
with  the  transaction,  and  is  generally  pre- 
sumptive and  not  direct.  It,  unfortunately, 
rarely  occurs  that  direct  testimony  is  obtained 
in  cases  of  the  kind  under  consideration,  be- 
cause where  fraud  is  intended,  disinterested 
persons  are  not  let  into  the  motives  of  the  par- 
ties, and  those  immediately  interested  answer 
no  further  than  they  are  compelled  to  do,  and 
that  in  general  terms,  avoiding  the  question  as 
far  as  the  ingenuity  of  the  counsel  will  permit. 
"All  deceitful  practices  and  artful  devices, 
contrary  to  the  plain  rules  of  common  honesty, 
are  frauds  at  common  law,  and  punishable 
there;  but  for  some  frauds  or  deceits  there  is 
35O*]  no  remedy  *at  law,  in  which  cases  they 
are  cognizable  in  equity  as  one  of  the  chief 
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branches  of  its  original  jurisdiction."  Bridg. 
Dig. ,  tit.  Frauds.  In  the  case  of  Hildreth  v. 
Sands,  2  Johns.  Ch.,  35,  it  was  held  that  "fraud 
may  be  inferred  from  circumstances,  such  as 
the  smallness  of  consideration,  the  grantor 
continuing  in  possession,  and  exercising  acts 
of  ownership,  or  circumstances  attending  the 
delivery  and  execution  of  the  conveyance;" 
and  as  the  equity  powers  of  this  court  fully 
authorize  the  examination  of  questions  in  which 
fraud  is  charged,  it  will  be  proper  to  inquire 
what  are  the  indications  of  fraud  in  the  case 
before  us. 

1.  The  mortgage  professing  to  be  for  the 
payment  of  $300,  when  no  such  sum  was  due 
the  mortgagee.  Here  the  smallness  of  con- 
sideration, which  at  most  was  only  for  the  re- 
sponsibility of  $100,  brings  the  case  within  the 
above  rule;  and  the  improbability  that  any- 
sane  man  would  proffer  a  security,  unsolicited, 
as  the  appellant  avers  it  was,  of  $300  for  the 
loan  of  another's  credit  for  $100,  is  entirely 
una«countable  according  to  the  plain  rules  of 
common  honesty.  2.  The  appellant's  laconic 
question  to  Blake,  the  counsel  of  Green,  when 
he  handed  him  the  mortgage,  "if  it  was  right," 
and  his  answer  that  it  was,  seems  to  indicate 
that  he  understood  the  object  and  intent  of  the 
transaction.  3.  One  of  the  objects  no  doubt 
was  to  secure  Bailey  for  his  responsibility  to 
Palmer,  but  admitting  this,  there  was  fraud 
as  to  the  balance  in  respect  to  creditors;  and 
this  is  evident  from  the  fact  that  property 
amounting  to  such  balance  was,  after  being 
sold  by  Green  at  Syracuse,  released,  and  the 
release  antedated  to  agree  with  the  time  of  the 
transaction.  4.  The  conditions  of  the  mort- 

fage.  also,  that  Green  should  pay  the  $300 
an.  1,  less  than  5  months  from  date,  when  the 
note  in  which  Bailey  was  surety  was  not  pay- 
able before  July  23,  eleven  months  from  date, 
is  a  strong  indication  that  more  was  meant 
than  the  mere  security  of  the  $100  to  Palmer. 
5.  There  having  been  no  delivery  of  the  prop- 
erty, as  admitted  by  the  appellant,  and  no  pro- 
vision in  the  mortgage  that  it  should  remain  in 
the  hands  of  Green,  is  another  strong  badge  of 
fraud.  "Possession  not  going  with  deeds  is- 
admitted  *on  all  hands  to  be  a  badge  [*35 1 
of  fraud;  and  the  later  cases  have  gone  rather 
to  establish  the  point  that  it  is  of  itself  fraud, 
and  vitiates  the  deed,  unless  the  vendor's  re- 
maining in  possession  be  consistent  with  the 
provisions  of  the  deed;  and  it  has  been  decided 
that  when  possession  did  not  go  with  the  deed, 
and  the  latter  was  not  recorded,  the  deed  was 
void  as  to  creditors,  though  the  transaction 
was  acknowledged  to  be  fair.  Croft  v.  Towm- 
end,  3  Desauss.,  229.  If  there  is  any  authority 
attached  to  the  foregoing  case,  then  the  mort- 
gage to  Bailey  was  absolutely  void,  as  posses- 
sion did  not  go  with  the  deed,  nor  was  it  con- 
sistent with  its  provisions  that  the  property 
should  remain  with  the  mortgagor;  for  how 
could  the  property  be  security  when  the  mort- 
gagor having  it  in  possession  could  dispose  of 
it  at  pleasure,  as  in  fact  he  did  of  a  portion  of 
it.  6.  After  Green  had  made  sale  of  the  coachee 
and  horses,  and  about  two  months  after  the 
date  of  the  mortgage,  a  release  is  indorsed  on 
the  mortgage  for  $200,  the  receipt  of  which 
sum  is  acknowledged  by  the  appellant,  when 
in  fact  nothing  was  received,  and  after  that  & 
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delivery  of  the  property  remaining  is  made  by 
Green.  Charles  C.  Clay  testifies  that  Green 
called  him  as  a  witness  when  the  property  was 
delivered;  that  the  property  turned  out  was  a 
brown  horse  and  mare,  and  coachee  and  har- 
ness. There  was  no  consideration  stated  by 
Bailey;  nothing  was  said  of  the  Palmer  note; 
the  mortgage  was  not  given  up  or  canceled; 
the  only  debt  mentioned  was  the  $100  which 
appeared  to  be  due  on  the  mortgage,  and  Green 
said,  I  turn  out  this  property  to  secure  the 
amount  of  the  mortgage.  It  appears,  there- 
fore, that  the  delivery  of  this  part  of  the  prop- 
•erty  was  under  the  original  mortgage,  and  if 
that  was  fraudulent,  the  fraud  was  not  cured 
by  this  transaction.  It  might  have  been  other- 
wise had  the  old  mortgage  been  destroyed,  and 
the  delivery  made  under  a  new  conveyance  as  se- 
curity at  the  time  of  delivery,  as  that  took  place 
previous  to  the  issuing  of  the  executions  and 
attachments;  but  the  delivery  being  under  the 
original  mortgage,  and  that  being  fraudulent 
in  its  concoction,  the  property  still  remained 
in  Green,  and  was  subject  to  the  attachments 
and  executions  of  his  creditors.  7.  Although  the 
352*]  appellant  avers  that  he  had  no*knowl- 
«dge  of  the  embarrassed  circumstances  of  Green 
when  he  took  the  mortgage,  it  is  difficult  to 
conceive  how  he  could  avoid  knowing  it,  when 
four  of  the  witnesses,  testify,  that  in  the  sum- 
mer of  1827  he  was  reputed  to  be  in  very  em 
barrassed  circumstances,  and  could  not  pro- 
cure a  loan  of  $25  on  his  own  note;  and  also, 
when,  during  the  same  season,  in  June,  1827, 
lie  could  not  obtain  credit  of  Wiggins  for  $75, 
nor  of  Palmer  for  $100,  without  the  assistance 
of  the  appellant. 

If,  then,  the  appellant  knew  of  the  low  credit 
of  Green  when  he  executed  the  mortgage,  that 
instrument  must  have  been  given  in  contem- 
plation of  bankruptcy,  and  in  such  case  it  has 
been  held,  in  Locke  v.  Winning,  3  Mass.,  325, 
that  "a  conveyance  of  property  by  a  debtor  to 
his  creditor  in  contemplation  of  bankruptcy, 
by  giving  a  prefence  among  creditors,  is  fraud- 
ulent, notwithstanding  it  may  be  made  in  sat- 
isfaction of  a  bona  fide  debt;"  or  the  convey- 
ance, with  such  knowledge,  must  have  been 
made  for  the  purpose  of  deceiving  the  credit- 
ors into  the  belief  that  Greftn  was  solvent,  par- 
ticularly when  permitted  to  retain  the  property 
in  his  own  possession,  and  apparently  exercis- 
ing ownership  over  it;  and  in  such  case  it  was 
held,  in  Holmes  v.  Crane,  2  Pick.,  607,  that  "if 
a  sale  of  chattels,  whether  absolute  or  condi- 
tional, be  made  for  the  purpose  of  deceiving 
creditors  and  giving  a  false  credit  to  the  vend- 
or, it  is  fraudulent  and  void  as  to  them." 

Under  all  the  circumstances  of  the  case,  I  am 
unable  to  divest  my  mind  of  the  belief  that  the 
•whole  transaction  was  tainted  with  fraud  to- 
wards the  creditors  of  Green;  and  even  view- 
ing the  matter  in  the  most  favorable  light,  and 
supposing  that  the  acts  of  the  appellant.  Bailey, 
were  not  intended  to  deceive  or  defraud,  there 
•cannot  rest  a  doubt  on  any  mind,  as  it  appears 
to  me,  that  the  acts  and  intentions  of  Green 
were  fraudulent  and,  therefore,  that  the  mort- 
gage is  void  as  lo  the  respondents.  I  am,  there- 
fore, of  opinion  that  the  decree  of  the  Chancel- 
lor should  be  affirmed. 

By  Mr.  Senator  Beardsley.  Without  de- 
taining the  court  by  recapitulating  the  facts  of 
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this  case,  I  think  they  abundantly  sustain  the 
allegation  of  fraud.  The  question  then  arises, 
is  the  bill  so  drawn  as  to  sustain  the  decree? 

*The  respondents  allege  in  their  [*353 
bill  "that  they  have  been  unable  to  ascertain 
the  true  consideration  of  the  mortgage,  which 
they  have  been  informed  and  believe  was  given 
to  defraud  the  creditors  of  Green;"  and  they 
pray  that  Green  and  Bailey  may  set  forth  the 
consideration,  and  whether  it  is  bona  fide  or 
fraudulent,  and  that  Bailey  be  compelled  to  re- 
ceive what  may  be  found  to  be  equitably  due, 
and  to  relinquish  his  claim  on  the  mortgage  to 
the  respondents.  The  bill  also  contains  a  prayer 
for  general  belief.  The  defendants  below 
neither  demurred  nor  pleaded  to  the  bill,  but 
went  on  to  answer,  and  proofs  have  been  taken 
in  the  cause.  Although  unskillfully  drawn, 
the  object  of  the  bill  seems  to  have  been  to 
set  aside  the  mortgage  if  fraudulent,  and  to 
compel  Bailey  to  receive  what  was  actually  due 
if  bona  fide.  Had  a  demurrer  been  interposed, 
it  is  possible  the  bill  might  have  been  held  in- 
sufficient; but  that  is  not  this  case.  The  answer 
and  proofs  sustain  the  allegation  of  fraud,  and 
the  prayer  in  the  bill  for  general  relief  entitles 
the  complainants  below  to  any  relief  consistent 
with  the  case  made  by  the  bill,  and  not  incon- 
sistent with  the  specific  relief  sought  for. 
Coop.,  Eq.  PI.,  14;  2  Madd.  Ch.,  139.  "For- 
merly it  appears  to  have  been  thought  sufficient 
if  the  bill  contained  only  a  prayer  for  general 
relief, which  Mr.  Bobbins,  an  eminent  counsel- 
or, used  to  say  was  the  best  prayer,  next  to  the 
Lord's  prayer;  but  the  practice  now  is  to  pray 
particular  relief;  though  if  the  particular  re- 
lief prayed  by  the  bill  cannot  be  given  exactly 
as  prayed,  the  court  will  assist  the  particular 
prayer  under  the  general  prayer;  but  relief  in- 
consistent with  the  specific  relief  prayed, cannot 
fenerally  be  given  under  the  general  prayer." 
Madd.  Ch.,  139.  In  the  present  case,  the 
prayer  for  specific  relief  is,  that  Bailey  be  com- 
pelled to  receive  all  that  is  equitably  due  on  his 
mortgage,  and  to  discharge  or  assign  the  same. 
If  the  mortgage  was  fraudulent,  then  nothing 
was  equitably  due;  and  although  the  complain- 
ants, by  way  of  compromise,  had  offered  to  pay 
the  amount;  yet,  that  having  been  refused  by 
Bailey,  they  were  under  no  obligation  to  pay 
(especially  after  having  established  the  fraud), 
and  the  prayer  for  general  relief  is  not  incon- 
sistent with  the  specific  prayer  in  the  bill. 

*It  was  argued  by  the  appellant's  [*354 
counsel  that  the  Court  of  Chancery  would  not 
lend  its  aid  to  courts  of  inferior  jurisdiction. 
If  there  is  anything  in  this  suggestion,  I  can- 
not perceive  how  it  can  become  a  question  in 
the  present  controversy.  In  the  first  place,  the 
defendants  below,  the  present  appellants,  have 
not  pleaded  to  the  jurisdiction  of  the  Court  of 
Chancery.  "The  Court  of  Chancery  being  a 
superior  court  of  general  jurisdiction,  noth- 
ing shall  be  intended  to  be  out  of  its  jurisdic- 
tion which  is  not  shown  to  be  so;  and  a  plea  to 
the  jurisdiction  must  show  by  what  means  it 
is  deprived  of  jurisdiction  and,  also,  what  oth- 
er court  has  jurisdiction."  1  Harr.  Ch.,  53.  So 
if  an  objection  is  made  to  the  Court  of  Chan- 
cery affording  relief,  it  must  be  shown  that  the 
inferior  court  is  capable  of  affording  a  com- 
plete remedy  according  to  equity.  Jeremy, Eq. 
Jur.,  554.  As  a  general  rule,  the  Court  of 
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Chancery  has  jurisdiction  of  all  cases  of  fraud 
where  the  amount  in  controversy  is  of  suffi- 
cient value.  I  can  see  no  good  reason  why  it 
should  not  aid  justice's  courts  where  such  aid 
is  necessary,  especially  under  the  present  en- 
larged jurisdiction  of  those  courts.  But  how 
can  that  question  arise?  The  property  was  sold 
on  the  executions,  and  bought  in  by  the  re- 
spondents jointly.  They  were  tenants  in  com- 
mon in  the  property;  as  much  so  as  if  they  had 
purchased  it  at  private  sale  of  Green  or  any 
other  person;  they  require  no  aid  from  a  Court 
of  Chancery  to  hold  this  property,  or  to  en  force 
the  jurisdiction  of  the  justice's  court;  they,  to 
be  sure,  require  the  aid  of  a  Court  of  Chan- 
cery to  ferret  out  fraud  and  set  aside  a  hostile 
fraudulent  mortgage.  When  this  mortgage  is 
invalidated,  they  have  a  perfect  right  to  the 
property,  and  must  have  brought  a  joint  action, 
as  their  interest  in  the  property  was  joint  and 
not  separate. 

It  was  also  urged  by  the  appellant's  counsel, 
that  inasmuch  as  Green  had  presented  his  pe- 
tition, and  applied  for  his  discharge  under  the 
Act  exempting  his  body  from  imprisonment, 
previous  to  the  respondents  recovering  judg- 
ments and  suing  out  and  levying  their  execu- 
tions, his  assignment  under  that  Act  related 
back  to  the  time  of  presenting  the  petition,  and 
carried  his  property  with  it,  notwithstanding 
the  intermediate  levy  and  sale  by  virtue  of  the 
355*]  executions.  There  is  *nothing  in  this 
suggestion.  We  have  no  bankrupt  law  in  this 
State.  The  property  is  vested  in  the  insolvent 
till  he  is  devested  of  it  by  his  assignment,  and 
until  the  assignment  is  executed,  his  judgment 
creditors  may  take  it.  The  title  must  be  some- 
where, and  it  is  not  in  the  assignee  until  the 
assignment  is  executed.  The  decree  of  the 
Chancellor  must  be  affirmed  with  costs. 

By  Mr.  Senator  West cott.  The  main  ques- 
tions in  this  case  are — whether  the  mortgage 
from  Green  to  Bailey  was  fraudulent ;  ~and 
whether  the  application  by  Green  for  the  ben- 
efit of  the  insolvent  laws,  and  the  filing  of  the 
inventory  of  his  debts  and  property,  was  not 
such  an  appropriation  of  his  estate  for  the 
benefit  of  all  his  creditors  as  would  forbid  par- 
tial collections  under  proceedings  instituted 
subsequent  to  the  filing  such  inventory. 

The  Chancellor,  in  deciding  such  question, 
assumes  the  fact  that  the  mortgage  was  taken 
for  a  pretended  debt  when  nothing  was  due.  I 
have  not  been  able  to  understand  the  matter  in 
this  way.  It  appears  to  me  that  at  the  date  of 
the  mortgage  Bailey  was  at  least  responsible 
to  Wiggins  for  $75  and  to  Palmer  for  $100,  be- 
sides some  unliquidated  small  demands  claimed 
as  due  from  Green.  The  mortgage  was  made 
in  pursuance  of  the  promise  of  Green  at  the  time 
the  Palmer  note  was  executed,  and  avowedly 
as  security  for  all  liabilities  and  dealings  be- 
tween the  parties.  Whatever  may  have  been 
the  views  of  Green,  no  designed  participation 
on  the  part  of  Bailey  to  defraud  his  creditors, 
has  been  brought  home  to  Bailey.  It  does  not 
appear  that  the  mortgage  has  ever  produced 
any  embarrassment  in  the  collection  of  any 
debt  due  by  Green  from  the  time  of  its  date  to 
the  time  of  his  petition  for  the  benefit  of  the 
Act, or  that  it  was  used  in  any  way  to  the  injury 
of  any  creditor.  For  a  long  time  before  the 
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issuing  of  the  attachments,  no  more  had  been 
claimed  on  the  mortgage  than  an  indemnity 
against  the  Palmer  note,  a  small  balance  of  ac- 
counts, and  some  compensation  for  time  and 
trouble.  How,  then,  does  it  appear  that  this 
mortgage  has  been  unfairly  or  dishonestly  used 
to  the  injury  of  anyone?— or  where  is  the  evi- 
dence to  show  that  Bailey  so  understood  or  in- 
tended it?  I  have  *searched  in  vain  for  [*356 
such  proof.  It  is  true  that  Green  was  permit- 
ted to  possess  and  use  the  property,  and  that 
he  even  disposed  of  the  most  valuable  part 
of  it;  but  it  does  not  appear  that  such  sale 
was  made  with  the  knowledge  or  consent  of 
Bailey,  or  that  the  effect  of  such  sale  had 
any  other  operation  upon  the  creditors  of  Green 
than  if  the  mortgage  had  never  existed.  After 
Green's  return  from  the  west,  and  about  10 
days  before  his  application  for  the  benefit  of 
the  Act,  he  stated  his  pecuniary  difficulties  to 
Bailey,  which  seems  to  be  the  first  knowledge 
of  the  fact  brought  home  to  Bailey,  through 
any  direct  channel.  The  Chancellor,  however, 
seems  to  think  he  was  bound  to  infer  it  from 
circumstances.  Upon  this  communication 
from  Green  to  Bailey  a  settlement  takes  place, 
fair  and  honest  in  all  its  parts,  so  far  as  I  have 
been  able  to  understand  it,  and  the  mortgage 
so  far  satisfied  by  indorsements  as  to  leave  it 
but  a  bare  indemnity,  and  no  more  property 
retained  than  would  secure  the  amount  ;  and 
all  this  had  been  done  before  any  collision  be- 
tween the  debtor  and  his  creditors  had  occurred. 
So  far  as  Bailey  was  concerned  I  have  not  been 
able  to  perceive  fraud  either  in  practice  or  in- 
tent. 

Upon  the  second  point,  how  far  the  applica- 
tion for  the  benefit  of  the  Act  ought  to  operate 
as  a  bar  to  partial  payments,  I  shall  not  under- 
take to  decide  with  much  confidence;  but  it 
does  seem  to  me  that  when  an  inventory  is 
made  and  signed  according  to  the  Act  it  must 
be  considered  as  a  distinct  appropriation  and 
virtual  assignment  of  all  such  property  for  the 
specific  purpose  of  satisfying  the  debts  of  the 
insolvent  in  ratable  proportions,  and  cannot  be 
subject  to  a  scramble  for  priority  of  judgments 
and  waste  of  the  estate  by  costs.  I  consider  it 
a  mere  deposit  with  the  officer  to  whom  the  ap- 
plication is  made,  until  the  assignee  shall  be 
appointed  to  dispose  of  the  property  and  dis- 
tribute the  avails. 

Whatever  doubts  I  may  feel  in  differing  in 
opinion  from  the  learned  judge  and  Chancellor 
who  have  passed  upon  this  question  (and  no 
one  entertains  a  higher  opinion  of  their  talents 
and  learning  than  myself),  I  find  it  impossible 
to  resist  the  conclusion  that  they  have  erred  in 
this  case,  and  that  their  decisions  ought  to  be 
reversed. 

*On  the  question  being  put — Shall  [*357 
this  decree  be  reversed  ? — all  the  members  of 
the  Court  except  Senator  Westcott,  expressed 
their  opinions  in  the  negative  ;  whereupon,  the 
decree  of  the  Chancellor  was  affirmed. 

Execution— When  entitled  to  possession,  mort- 
gagor's intercut  in  chatties  may  be  sold  under.  Cited 
in-1  N.Y.,  296:  11  N.Y.,  505,510;  40N.  Y.,  103;  1  Barb.. 
547;  13  Barb..  630  ;  16  Barb.,  49;  1  Abb.  Pr.,  160  ;  12 
Abb.  Pr.,  102;  2  Duer,  105;  3  E.  D.  8.,  503:  8  Lepr .  Obs., 
67;  11  Leg.  Obs.,  339;  40  N.  J.  L.,  434;  37  Mo.,  533. 

Insolvent  deWo? — F*raudiUcnt  conveyance.  Cited 
in— 54  N.  Y.,  213:  60  Barb.,  305. 

Also  cited  in— 71  III.,  453;  35  Cal..  308. 
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DEBORAH  WOOD,  Appellant, 

AND 

AMOS  WOOD,  Respondent. 

Practice — Bill  by  Feme  Covert  for  Separation, 
or  Limited  Divorce  must  be  Filed  by  Prochein 
Ami — Allowance  from  Husband  to  Prosecute 
Suit. 

A  feme  covert,  who  sues  for  a  separation  or  limited 
divorce,  must  file  her  bill  by  prochein  ami. 

Where  a  bill  was  filed  by  a  feme  in  her  own  name, 
it  was  held,  that  she  was  not  entitled  to  an  allow- 
ance from  her  husband  to  carry  on  the  suit. 

The  rule  of  the  Court  of  Chancery  (the  163d),  re- 
quiring bills  filed  by  a  feme  covert  to  be  filed  by  a 
next  friend,  and  that  he  be  a  responsible  person  con- 
sidered and  approved.  Chief  Justice  dissenting. 

Citations— 1  Kent  &  Bad.,  93 :  2  K.  L.,  197,  198,  sec. 
29;  2  R.  S.,  201, 146,  sec.  50 ;  148,  sec.  58  ;  444,  sec.  39; 
142, 143,  sees.  21.  24, 25,  26;  144,  sec.  39;  3  R.  S.,  134,  No. 
138;  6  Johns.,  Ch.,  606;  Mitf .,  135  ;  Cooper,  163 ;  2  R. 
S.,  605.  sec.  46;  1  Paige,  178 ;  2  Archb.  Pr..  213 ;  1  "T. 
R.,  491;  3  Bac.,  tit.  Infancy,  616. 

A  PPEAL  from  chancery.  The  appellant  filed 
J.TL  a  bill  for  a  limited  divorce  and  alimony, 
before  the  Vice-Cftancellor  of  the  First  Circuit, 
in  Jan.,  1831.  The  bill  was  filed  in  her  own 
name,  and  not  by  prochein  ami,  and  alleged 
cruelty  and  inhuman  treatment  on  the  part  of 
the  husband,  the  respondent  in  this  case.  In 
Mar.,  1831,  the  appellant  applied  to  the  Vice- 
Chancellor  for  an  order  requiring  the  respond- 
ent to  make  an  advance  to  her  for  the  prosecu- 
tion of  the  suit,  and  for  the  maintenance  of 
herself  and  three  children  during  the  pendency 
of  the  suit.  The  Vice- Chancellor  made  an  order 
directing  the  respondent  to  pay  to  the  appel- 
lant, or  to  her  solicitor  for  her  use,  $100  to- 
wards the  present  support  of  herself  and  chil- 
dren, and  directing  a  reference  to  a  master  to 
inquire  and  report  what  further  sum  ought  to 
be  advanced  by  the  respondent  towards  defray- 
ing the  expenses  of  the  suit,  and  towards  the 
weekly  allowance  of  the  appellant  and  her  chil- 
dren during  the  pendency  of  the  suit.  The  re- 
spondent appealed  from  this  order  to  the  Chan- 
cellor, who  in  June,  1831,  reversed  the  same, 
giving  leave  to  the  appellant  to  renew  the  ap- 
plication on  amending  her  bill,  by  inserting 
the  name  of  a  responsible  person  as  her  next 
friend.  From  this  order  the  complainant  below 
appealed  to  this  court. 

358*J     *The  folio  wing  opinion  was  delivered 
by  the  Chancellor,  on  reversing  the  order  of  the 

Vice-  Chancellor : 

"A  feme  covert  has  no  right  to  file  a  bill 
against  her  husband  without  the  interposition 
of  a  next  friend,  who  will  be  answerable  for 
the  costs  in  case  the  suit  is  instituted  without 
any  reasonable  cause.  If  the  objection  appears 
on  the  face  of  the  bill,  it  is  a  good  cause  for  de- 
murrer, and  the  objection  goes  to  the  whole 
bill.  Willes,  Eq.  PI.  5,  n.  *;  Mitf.,  135;  Coop., 
163.  The  statute  has  authorized  her,  in  a  suit 
for  a  divorce  which  is  to  dissolve  the  marriage 
contract,  to  institute  the  same  in  her  own  name; 
but  by  the  Revised  Statutes  this  power  is  only 
given  under  the  article  which  relates  to  divorces 
on  the  ground  of  adultery.  2  R.  S.,  144,  art.  3, 
sec.  39.  The  section  which  authorizes  the  de- 
fendant to  answer  without  oath  was  never  in- 
tended to  apply  to  bills  filed  under  the  2d  or 
4th  articles.  Nor  was  the  163d  rule  of  the 
Court  of  Chancery  intended  to  create  any  new 
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disqualification,  but  merely  to  declare  the  ex-- 
isting  law  of  the  court,  and  to  call  the  atten- 
tion of  the  bar  to  the  distinction  which  had 
been  made  by  the  Revised  Statutes.  As  it  ap- 
peared on  the  face  of  the  proceedings  that  this- 
bill  was  irregularly  and  improperly  filed  in  the 
name  of  the  wife  alone,  the  defendant  ought 
not  to  have  been  subjected  either  to  costs  or  ex- 
pense, until  the  irregularity  was  corrected  by 
the  amendment  of  the  bill  or  otherwise.  In 
the  case  of  Nix.  v.  Mix,  1  Johns.  Ch.,  108,  it 
was  at  least  doubtful  whether  the  demurrer 
could  be  sustained,  and  for  that  reason  a  small 
allowance  was  made  for  the  wife  until  that 
question  could  be  decided.  Here  the  bill  is 
filed  not  only  against  the  settled  law  of  the 
court,  but  in  direct  violation  of  one  of  its  stand- 
ing rules.  It  would,  therefore,  be  unreasonable 
to  compel  the  defendant  to  furnish  the'  means 
of  carrying  on  a  suit  which  the  court  must 
see  cannot  be  sustained.  The  order  of  the  Vice- 
Chancellor  must,  therefore,  be  reversed,  but 
without  prejudice  to  the  right  of  the  complain- 
ant to  renew  the  application,  if  her  bill  shall 
be  amended  by  inserting  the  name  of  a  respon- 
sible person  as  her  next  friend.  There  being^ 
no  evidence  that  the  wife  has  any  separate  es- 
tate, no  costs  can  be  awarded  against  her  on 
this  appeal.  The  appellants  counsel  ask  for 
*costs  to  be  paid  by  the  solicitor  ;  but  [*35J> 
I  know  of  no  principle  which  can  authorize  an 
appellate  court  to  charge  the  solicitor  of  the  re- 
spondent with  the  costs  produced  by  the  mis- 
take of  the  judge  whose  decision  is  reversed." 

Mr.  H.  W.  Warner,  for  appellant.  In  Mix 
v.  Mix,  1  Johns.  Ch.,  108,  Chancellor  Kent  di- 
rected a  monthly  allowance  to  a  wife,  who  had 
exhibited  her  bill  for  a  divorce  a  mnculo,  etc. , 
although  a  demurrer  was  interposed,  and  the 
Chancellor  expressed  his  doubts  as  to  the  juris- 
diction; here  it  is  admitted  by  the  Chancellor 
that  the  only  defect  existing  in  the  case  may 
be  remedied  by  amendment.  In  Kirby  v.  Kirby, 
1  Paige,  261,  the  present  Chancellor  made  a 
similar  order.  All  that  is  necessary  to  justify 
such  order  is  that  the  court  should  have  juris- 
diction of  the  person.  Besides,  our  statutes  ex- 
pressly authorize,  in  a  suit  of  this  kind,  orders 
for  the  payment  of  moneys  by  the  husband  to 
enable  the  wife  to  carry  on  the  same  during  its 
pendency.  2  R.  S.,  148,  sec.  58. 

At  common  law,  the  wife  could  not  file  a 
bill  against  her  husband,  but  by  next  friend; 
the  disability  was  removed  by  Statute.  2  R.  L. , 
200,  sec.  10,  and  all  the  cases  show  that  under 
this  statute  bills  were  filed  without  prochein 
ami.  1  Johns.  Ch.,  108,  364,  604;  4  Id.,  197; 
6  Id.,  91;  1  Paige,  261.  The  Revised  Statutes 
are  equally  explicit;  a  bill  for  a  divorce,  dis- 
solving the  marriage  contract,  may  be  exhibit- 
ed by  a  wife  in  her  own  name,  2  R.  S.,  144, 
sec.  39;  and  a  separation  may  be  decreed  on 
the  complaint  of  a  married  woman,  and  the 
bill  shall  specify,  etc.,  2  R.  S.,  146,  sees.  50,  52. 
The  words  "  in  her  own  name  "  are  mere  sur- 
plusage, they  are  not  again  repeated  in  the  au- 
thority given  to  exhibit  the  bill  of  complaint 
in  the  latter  case,  nor  was  it  necessary  they 
should  be;  they  are  not  found  in  the  Act  of 
1813,  2  R.  L.,  200,  sec.  10;  and  yet  it  was  never 
imagined  under  that  Act  that  a  wife  must  prose- 
cute by  prochein  ami.  There  are  cases  in  which 
divorces  are  sought,  where  the  statute  require* 
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the  suits  to  be  prosecuted  by  guardians  or  next 
friends,  as  where  the  marriage  is  sought  to  be 
annulled  on  the  ground  that  the  party  was 
under  the  age  of  legal  consent,  an  idiot,  or  lu- 
natic, 2  R.  S.,  142.  sees,  21,  24,  25;  but  the  re- 
quirement is  confined  to  those  cases,  and 
3(>O*J  should  not  *be  extended  by  construc- 
tion. Next  friends  are  only  necessary  where 
there  is  a  defect  of  legal  power  to  sue.  Mitf., 
124;  Coop.,  163.  A  wife  may  answer  the  bill 
of  her  husband  without  prochein  ami,  3  Atk., 
478;  so,  also,  where  she  answers  separately. 
Besides,  if  a  next  friend  was  necessary,  it 
could  not  be  required  that  he  should  be  a  re- 
sponsible person;  the  wife  must  be  left  to  her 
choice,  and  the  circumstances  of  her  next 
friend  cannot  be  inquired  into.  1  Ves.,  Jr., 
409;  2  P.  Wms.,  296,  n.;  1  Sim.  &  Stu.,  101. 
To  require  a  responsible  person  as  next  friend 
is  virtually  requiring  security  for  costs,  which 
formerly  might  be  demanded  by  a  husband  on 
a  bill  of  this  kind,  2  R.  L.,  201,  sec.  12;  but 
that  provision  is  omitted  in  the  Revised  Stat- 
utes. The  Chancellor  may  decree  costs  against 
either  party  on  the  determination  of  the  suit. 
2  R.  S.,  148,  sec,  58.  Can  it  be  imagined  that 
a  next  friend  could  be  subjected  to  costs?  And 
yet  such  would  be  the  result  if  the  wife,  prose- 
cuting by  prochein  ami,  should  fail  in  the  suit. 
As  to  the  power  claimed  for  the  Chancellor  to 
impose  restraints  upon  suits,  and  to  create  dis- 
abilities removed  by  statute,  under  the  general 
authority  given  to  him  to  establish,  modify,  al- 
ter and  amend  the  prrctice  of  the  court,  it  is 
utterly  denied.  The  Legislature  never  could 
have  intended  to  confer  such  power,  by  merely 
authorizing  the  establishment  of  rules  of  prac- 
tice. 

Mr.  J.  Rhoades,  for  the  respondent.  By 
the  163d  rule  of  the  Court  of  Chancery,  no  bill 
can  be  filed  by  &feme  covert  to  obtain  a  sentence 
of  nullity  declaring  void  her  marriage  contract, 
or  to  obtain  a  decree  for  a  separation  or  limit- 
ed divorce,  unless  the  suit  is  prosecuted  by  a 
responsible  person  as  the  next  friend  of  the 
complainant,  who  is  made  answerable  to  the 
defendant  for  such  costs  as  may  be  awarded,  if 
it  shall  appear  the  suit  was  commenced  with- 
out reasonable  or  justifiable  cause.  This  rule 
is  in  conformity  with  the  settled  practice  of  the 
Court  of  Chancery  in  England;  \Villes,  Eq. 
PL,  5.  n.  s;  Mitf.,  135;  Coop.,  163;  2  Ves., 
Sen.,  452;  1  Hogau,  78;  1  Sim.  &  Stu.,  100; 
Moseley,  47,  86;  is  in  accordance  with  the  pro- 
visions of  the  Statute  Regulating  Suits  by  In- 
fants, 2  R.  S.,  446,  sec.  2,  and  if  founded  in 
principles  of  public  policy;  as  suits  of  this 
36 1*]  kind  *should  not  be  encouraged,  unless 
prosecuted  by  the  advice  and  with  the  concur- 
rence of  some  friend  willing  to  become  respon- 
sible for  the  costs.  No  inconvenience  can  result 
from  requiring  the  next  friend  to  be  a  respon- 
sible person,  for  should  it  not  be  convenient  for 
a  wife  to  procure  a  responsible  person  by 
whom  to  prosecute,  the  Chancellor,  on  appli- 
cation, would  appoint  a  proper  person  to  prose- 
cute the  suit  %s  prochein  ami.  1  Paige,  181.  The 
rule  which  had  long  prevailed  in  the  Court  of 
Chancery  requiring  a  deposit  of  $100,  by  way 
of  security  for  costs  on  filing  an  appeal,  was 
ratified  by  this  court  in  Irving  v.  Dunscomb,  2 
Wend.,  205,  and  is  now  engrafted  in  the  stat- 
utes of  the  State,  2  R.  S.,  605,  increasing  the 
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amount  to  $250.  So  in  this  case,  the  rule  of 
the  Court  of  Chancery,  requiring  a  prochein 
ami,  and  that  he  be  a  responsible  person,  is  in 
restraint  of  litigation,  and  was  adopted  by  the 
Chancellor  under  the  general  powers  conferred 
by  statute  to  establish,  modify,  alter  and 
amend  the  practice  of  the  Court  of  Chancery, 
and  to  remedy  abuses  and  imperfections  exist- 
ing therein.  2  R.  S.,  175,  sec.  46. 
The  following  opinions  were  delivered: 

By  the  Chief  Justice.  Two  questions  are 
presented:  1.  Could  the  plaintiff  file  a  bill  for 
a  divorce,  a  mensa  et  thoro,  in  her  own  name, 
without  a  next  friend?  2.  Could  the  plaintiff 
be  required  to  give  security  for  costs?  In  re- 
lation to  the  first  question,  two  points  seemed 
to  be  conceded:  1.  That  before  our  statute,  a 
married  woman  could  not  prosecute  her  hus- 
band except  by  a  prochein  ami,  or  next  friend ; 
and  2.  That  since  the  statute,  suits  have  uni- 
formly been  brought  in  such  cases  by  the  mar- 
ried woman  alone,  without  a  next  friend.  At 
the  common  law.  &  feme  covert  could  not  prose- 
cute as  plaintiff  without  her  husband  or  a 
next  friend,  and  when  the  next  friend  brought 
the  suit,  he  was  liable  for  costs,  like  the  next 
friend  of  an  infant.  The  only  difference  be- 
tween the  case  of  an  infant  and  feme  covert  was 
this:  the  next  friend  brought  the  suit  in  both 
cases;  when  brought  for  a  feme  covert,  it  must 
be  with  her  consent;  when  for  an  infant,  no 
such  consent  was  necessary.  When  the  statute 
authorized  the  wife  to  file  a  bill  against  her 
*husband.  it  gave  her  capacity  to  prose-[*362 
cute  him  and,  of  course,  no  next  friend  was 
necessary.  The  first  statute  was  passed  in  1787. 
It  enacts  that  it  shall  and  may  be  lawful,  in 
all  cases  of  adultery,  etc.,  for  the  party  injured 
to  exhibit  or  present  a  petition  or  bill  to  the 
Chancellor  of  this  State,  setting  forth  the  adul- 
tery of  which  he  or  she  complains;  upon  which 
process  shall  issue.  This  Act  relates  to  prose- 
cutions for  adultery  only;  it  is  copied  at  large 
in  the  Revision  of  1801,  1  Kent  &  Rad.,  93. 
The  Act  of  1813,  2  R.  L.,  197,  re-enacts  the 
Statute  of  1787,  with  some  alterations;  but  the 
words  giving  a  right  to  the  injured  party  to  ex- 
hibit a  bill  are,  substantially,  the  same.  The 
10th  section  of  this  Act  extends  the  jurisdiction 
of  the  Chancellor  to  a  case  not  embraced  in  the 
Acts  of  1787  or  of  1801.  It  authorizes  a  feme 
covert,  in  certain  cases,  to  "exhibit  a  bill  in  the 
Court  of  Chancery  against  her  husband,  com- 
plaining of  cruel  and  inhuman  treatment, "etc. 
Under  these  statutes  no  next  friend  brought 
the  suit;  the  Legislature  had  said  that  it  was 
lawful  for  the  wife  herself  to  exhibit  her  bill; 
she  could  of  course  do  it  in  her  own  name 
only;  she  could  not  use  the  name  of  any  one 
as  her  next  friend.  It  gave  a  legal  capacity  to 
the  wife,  where  there  was  none  before;  it  en- 
abled her  to  do  what  before  some  friend  must 
have  done  for  her;  it  enabled  her  to  bring  a 
suit  in  her  own  name.  Had  this  suit  been 
brought  under  the  Act  of  1813,  there  is  no 
doubt  that  the  plaintiff  might  sue  in  her  own 
name,  and  the  defendant  might  require  her  to 
give  security  for  costs  before  he  would  be  com- 
pelled to  answer,  according  to  the  12th  section 
of  that  Act. 

This  suit  was  brought  under  the  Revised 
Statutes  of  1830,  and  it  becomes  necessary  to 
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inquire  whether  they  have  altered  the  practice 
or  the  rights  of  the  parties.  By  them  it  is  pro- 
vided, 2  R.  S.,  144,  sec.  39,  as  follows:  "A  bill 
for  a  divorce  may  be  exhibited  by  a  wife  in  her 
own  name,  as  well  as  by  a  husband."  This 
section  is  under  the  article  which  treats  of  di- 
vorces dissolving  the  marriage  contract.  Under 
the  next  article,  which  treats  of  separations  or 
limited  divorces,  is  found  the  following  section, 
2  R.  S.,  146,  sec.  50:  "A  separation  from  bed 
and  board  forever,  or  for  a  limited  time,  may 
be  decreed  by  the  Court  of  Chancery,  on  the 
363*]  complaint  of  a  married  woman, *in  the 
following  cases;  the  cases  are  then  enumerat- 
ed, and  the  causes  for  which  a  separation  will 
be  decreed,  and  then  follows  the  52d  section, 
as  follows:  "The  bill  of  the  complainant  in 
every  such  case  shall  specify  particularly  the 
nature  and  circumstances  of  the  complaint  on 
which  she  relies,"  etc. 

It  is  contended  that  the  difference  in  the 
phraseology  between  the  39th  and  50th  sec- 
tions, has  materially  changed  the  rights  of  the 
parties  and  the  practice  of  the  court.  Is  this  so? 
The  39th  section  declares  that  afeme  covert  may 
exhibit  a  bill  in  her  own  name.  Suppose  the 
words  "  in  her  own  name  "  had  been  omitted, 
in  whose  name  must  the  bill  have  been  exhib- 
ited ?  Must  she  have  had  a  next  friend  ?  That 
cannot  be  contended.  It  will  be  recollected  that 
the  old  statutes  authorized  the  wife  to  exhibit 
her  bill  ;  and  under  those  statutes  she  did  ex- 
hibit her  bill  in  her  own  name,  and  could  not 
have  done  so  in  any  other  name.  The  words 
"  in  her  own  name  "  do  not  alter  the  rights  of 
the  wife,  or  the  practice  of  the  court;  they  are 
mere  surplusage.  The  50th  and  52d  sections 
give  the  same  right.  A  separation  may  be  de 
creed  "  on  the  complaint  of  a  married  woman  ;" 
and  how  is  she  to  make  complaint  ?  The  52d 
section  answers  that  question.  The  bill  of  the 
complainant  shall  specify  the  nature  and  cir- 
cumstances of  the  complaint  on  which  she  re- 
lies. Here  the  wife  is  the  actor;  she  is  to  pre- 
sent her  bill,  and  she  is  to  state  the  causes  of 
complaint  on  which  she  relies.  There  is  noth- 
ing here  forbidding  the  wife  to  sue,  but  ex- 
pressly authorizing  it.  Nothing  is  said  about  a 
next  friend.  When  a  next  friend  sues,  he  is 
the  party  ;  he  complains  ;  the  wife  is  passive  ; 
but  not  so  here.  From  the  very  terms  of  this 
section  the  plaintiff  must  be  a  female.  It  is  also 
worthy  of  note,  that  in  cases  of  infants,  idiots 
and  lunatics,  when  a  next  friend  must  sue,  the 
statute  expressly  gives  the  action  to  the  next 
friend.  2  R.  8.,  142,  143,  sees.  21,  24-26.  The 
21st  section  is  as  follows:  "  A  bill  to  annul  a 
marriage,  on  the  ground  that  one  of  the  parties 
was  under  the  age  of  legal  consent,  may  be 
brought  by  the  parent  or  guardian  entitled  to 
the  custody  of  such  minor,  or  by  the  next 
friend  of  such  minor."  So  any  relative  of  an 
idiot  or  lunatic  may  prosecute  for  them.  Un- 
der the  old  statutes,  no  one  doubted  the  right 
364*]  *of  the  wife  to  prosecute  in  her  own 
name,  when  the  Legislature  said  she  might  ex- 
hibit her  bill.  Here  the  same  Legislature  say 
the  decree  shall  be  made  upon  the  complaint 
of  a  married  woman,  and  that  complaint  shall 
be  made  by  bill.  In  the  first  case  the  practice 
was  uniform  ;  she  exhibited  a  bill  in  her  own 
name;  it  is  to  my  mind  equally  clear  she  must 
do  so  under  the  present  statute.  On  the  first 
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question,  therefore,  it  seems  to  me  that  the 
plaintiff  must  sue  in  her  own  name,  and  not  by 
next  friend. 

'The  second  question,  as  to  security  for  costs, 
must  also  be  determined  upon  the  construction 
of  the  statutes.  The  Acts  of  1787  and  1801  are 
silent  as  to  costs.  The  Act  of  1813  contains  two 
provisions  on  the  subject.  The  12th  section 
provides,  that  in  suits  for  divorce,  a  mensa  et 
thoro,  the  defendant  might  require  security  for 
costs,  before  he  should  be  compelled  to  answer; 
and  the  14th  section  gave  power  to  the  court 
to  decree  costs  to  either  party  in  any  suit  un- 
der that  Act,  which  included  suits  for  divorce, 
on  the  ground  of  adultery.  That  section  has 
been  incorporated  into  the  Revised  Statutes,  2 
R.  S.,  148,  sec.  58:  "In  every  suit  brought, 
either  for  a  divorce,  or  for  a  separation,  the 
court  may,  in  its  discretion,  require  the  hus- 
band to  pay  any  sum  necessary  to  enable  the 
wife  to  carry  on  the  suit  during  its  pendency  ; 
and  it  may  decree  costs  against  either  party, 
etc.  But  the  12th  section  of  the  Act  of  1813  is 
not  re-enacted,  and  the  Act  itself  is  repealed. 
3  R.  S.,  134,  No.  138.  If  there  could  be  any 
doubt  on  this  fact  of  repeal,  it  is  removed  by 
the  note  of  the  revisors  to  the  5th  article,which 
states  that  section  12  is  omitted  as  repugnant 
in  principle  to  the  established  practice  of  the 
court,  recognized  in  section  60.  They  must 
have  intended  sections  58  and  59  ;  but  it  is 
clear  section  12  of  the  Laws  of  1813  was  inten- 
tionally omitted,  as  improper  in  itself.  The  re- 
sult is,  that  a  married  woman  is  entitled  to  file 
her  bill  for  a  separation;  the  defendant  has  no 
more  right,  under  the  present  statutes,  to  re- 
quire security  for  costs,  than  if  the  bill  prayed 
for  a  dissolution  of  the  marriage  contract  for 
adultery;  but  upon  a  final  disposition  of  the 
case,  the  Chancellor  may  decree  costs  against 
either  party.  The  rights  of  the  parties  now  are 
the  same,  whether  the  suit  is  brought  for  an 
absolute  or  a  qualified  divorce. 

*In  Pomeroy  v.  Pomeroy,  1  Johns.  [*365 
Ch. ,  606,  a  rule  requiring  the  plaintiff  to  give 
security  was  refused,  on  the  ground  that  the 
statute  did  not  reach  the  case  where  the  bill 
was  filed  for  adultery.  The  doctrine  necessari- 
ly contained  in  this  case  is,  that  without  the 
statute,  no  such  rule  could  be  granted.  It  fol- 
lows, that  as  there  is  now  no  statute  reaching 
either  case,  the  court  cannot  now  order  such  a 
rule  at  all.  The  repeal  of  the  12th  section  of 
the  Act  of  1813,  without  any  substitute,  shows 
that  the  Legislature  intended  to  abrogate  the 
provision  altogether;  they  intended  to  open  the 
doors  of  the  Court  of  Chancery  as  wide  in  fa- 
vor of  one  set  of  abused  married  women  as  of 
the  other.  There  is  no  reason  why  those  who 
have  suffered  personal  abuse  should  not  be 
heard  on  as  favorable  terms  as  those  who  com- 
plain of  the  infidelity  of  their  husbands.  In  my 
opinion,  therefore,  according  to  the  Revised 
Statutes,  the  defendant  had  no  right  to  ask  se- 
curity for  costs ;  and  the  Chancellor  had  no 
power  to  grant  any  such  rule.  Upon  the  two 
questions  stated,  I  am  of  opinion,  1.  That  the 
bill  must  be  filed  by  the  feme  covert  in  her  own 
name;  and  2.  That  she  cannot  be  called  upon 
to  give  security  for  costs,  before  answer,  as 
under  the  old  statute  ;  but  the  Cfianceltor  may 
make  such  decree  as  to  costs  as  seems  proper, 
against  either  party. 
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Thus  far  I  have  examined  this  case  upon  the 
statutes.  I  am  aware  that  the  163d  rule  of  the 
Court  of  Chancery  requires  that  the  suit  shall 
be  prosecuted  by  a  responsible  person,  as  next 
friend  of  the  complainant,  who  shall  be  re- 
sponsible to  the  defendant  for  such  costs  as 
may  be  awarded  by  the  court,  if  it  shall  appear 
that  the  suit  was  commenced  without  any  rea- 
sonable or  justifiable  cause.  "  The  Chancellor 
shall  have  power  from  time  to  time,  by  general 
rules  of  court,  to  establish,  modify,  alter  and 
amend  the  practice  of  the  Court  of  Chancery, 
in  the  cases  not  provided  for  by  any  statute." 
2  R.  S.,  175,  sec.  46.  If  the  rule  in  question 
shall  be  found  to  conflict  with  the  statute,  the 
rule  must  give  way.  If  I  have  been  correct  in 
my  construction  of  the  statute,  the  plaintiff 
not  only  had  a  right,  but  was  bound  to  file  her 
bill  in  her  own  name,  and  could  do  it  in  no 
other;  the  rule  requires  it  to  be  done  in  the 
name  of  a  third  person,  and  so  far  must  be  con- 
sidered inoperative  and  void.  The  statute 
366*]  makes  no  provision  for  security  *for 
costs  ;  and  this  fact,  considered  in  connection 
with  the  repeal  of  the  former  provision,  shows 
the  intention  of  the  Legislature,  that  no  such 
security  should  be  required.  The  rule  requires 
that  a  responsible  person  shall  be  appointed 
next  friend,  who  shall  be  liable  for  the  costs. 
This  part  of  the  rule,  in  my  opinion,  is  opposed 
to  the  declared  intentions  of  the  Legislature. 
By  the  Statute,  2  R.  S.,  148,  sec.  58,  the  court 
"  may  decree  costs  against  either  party,  and 
award  execution  for  the  same,  or  it  may  direct 
such  costs  to  be  paid  out  of  any  property  se- 
questered, or  in  the  power  of  the  court,  or  in 
the  hands  of  a  receiver."  Here  are  the  means 
within  the  reach  of  the  court,  by  which  the 
costs  are  to  be  obtained.  There  is  nothing  here 
of  the  costs  being  obtained  from  any  friend  of 
the  plaintiff;  and  when  we  see  that  clause  of 
the  Act  of  1813  expunged,  it  is  a  clear  expres- 
sion of  the  intention  of  the  Legislature  that  no 
such  obstacle  should  be  in  the  way  of  the 
plaintiff  to  a  hearing  of  her  case. 

In  my  opinion,  the  rule  is  in  conflict  with 
the  statute,  and  is  therefore  void.  The  decree 
of  His  Honor,  the  Chancellor,  should  be  re- 
versed. 

By  Mr.  Justice  Nelson.  This  case  involves 
a  question  rather  of  practice  than  principle, 
and  although  not  touching  the  merits,  is  still  of 
some  importance.  The  Chancellor  has  decided, 
and  so  is  his  163d  rule,  in  express  terms,  that 
a  feme  covert  must  file  her  bill  by  a  competent 
prochein  ami,  under  the  4th  art.  of  ch.  8, 2  R. 
S.,  146,  when  she  sues  for  a  divorce  from  bed 
and  board  on  the  ground  of  ill  usage.  It  is  con- 
tended by  the  appellant  that  she  may  institute 
such  suit  in  her  own  name  without  a  next 
friend.  The  rule  is  universal,  unless  an  excep- 
tion is  made  by  statute,  that  she  must  com- 
mence her  suit  by  bill,  in  the  name  of  a  next 
friend;  and  if  the  objection  appears  on  the  face 
of  the  bill,  as  it  does  here,  the  defendant  may 
demur.  Mitf.,  135  ;  Coop.,  163.  The  principal 
question,  then,  is,  whether  the-statute  allowing 
the  remedy  for  the  injury  above  stated  has 
changed,  or  intended  to  change  the  general 
practice  of  the  court. 

The  third  article  of  this  chapter  provides  for 
a  divorce  for  the  cause  of  adultery,  and  the 
367*]  39th  section  in  that  article,  in  *express 
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terms,  gives  the  right  to  the  wife  to  exhibit  the 
bill  in  her  own  name  ;  but  is  obvious  from  the 
rest  of  that  section,  as  well  as  the  general  ar- 
rangement of  the  Revised  Statutes,  that  this 
applies  only  to  the  bill  for  adultery  then  under 
consideration,  and  the  section  is  not  to  be  con- 
strued to  extend  to  the  proceedings  under  the 
4th  article  ;  and  if  so,  it  seems  to  afford  an 
argument  that  the  practice  was  not  intended 
to  be  changed  in  the  proceedings  under  that 
article.  There  the  Act  gives  to  the  wife  the 
remedy  for  ill  usage,  without  particularizing 
that  the  bill  may  be  filed  in  her  own  name, 
and  leaves  the  mode  of  proceeding,  therefore, 
to  be  regulated  by  the  general  practice  of  the 
court.  The  39th  section,  in  addition  to  the  au- 
thority to  file  the  bill  in  the  name  of  the  wife, 
also  provides  that  "in  all  cases  the  defendant 
may  answer  such  bill  without  oath  or  affirma- 
tion." This  was,  undoubtedly,  intended  to  be 
confined  to  the  case  of  adultery,  and  is  but  a 
continuation  of  the  distinction  which  existed 
under  the  old  law,  2  R.  L.,  198,  sees.  2,  9,  and 
if  one  part  of  the  section  is  not  to  apply  to  the 
proceedings  under  the  4th  article,  the  other 
cannot.  Again  ;  the  12th  section  of  the  2  R. 
L.,  201,  provided  that  in  a  bill  for  a  divorce 
for  ill  usage,  the  husband  might  require  the 
wife  to  give  security  for  costs  before  he  could 
be  compelled  to  answer  ;  and  though  this  sec- 
tion is  not  carried  into  the  Revised  Statutes,  it 
may  serve  to  account  for  the  special  provision 
in  them  in  the  one  case,  for  the  wife  to  exhibit 
the  bill  in  her  own  name,  and  in  the  other, 
subjecting  her  to  the  general  practice  of  the 
court  to  exhibit  it  by  her  next  friend,  which 
answers  all  the  purposes  intended  by  this  12th 
section.  The  authority  given  to  the  wife  to 
file  the  bill  in  her  own  name,  in  express  terms, 
in  the  case  of  adultery,  shows  that  the  Legis- 
lature were  acting  under  a  knowledge  of  her 
disability  at  common  law,  and  they,  therefore, 
provided  specifically  for  it ;  and  when,  in  the 
very  next  article,  on  the  same  general  subject, 
a  remedy  is  provided  for  the  case  of  ill  usage, 
without  expressly  removing  this  common  law 
disability  to  sue  in  her  own  name,  the  infer- 
ence to  me  is  that  they  intended  to  make  a  dis- 
tinction between  the  two  cases,  and  to  leave 
the  prosecution  of  the  latter  case  to  conform 
to  the  rules  and  practice  of  the  court.  In  the 
case  of  adultery,  either  husband  *or  [*368 
wife  may  institute  proceedings  for  a  divorce  ; 
and  as  the  husband  at  common  law  could  sue 
in  his  own  name,  it  was  only  putting  the  wife 
upon  an  equal  footing  to  concede  her  the  same 
privilege.  In  the  case  of  ill  usage,  the  remedy 
is  confined  to  the  wife  and,  therefore,  there  does 
not  seem  to  be  any  special  reasons  for  distin- 
guishing the  mode  of  proceeding  in  this  case 
from  the  one  which  the  wisdom  of  the  common 
law  has  universally  adopted  in  relation  to  afeme 
covert.  It  is  worthy  of  remark,  also,  that  if 
the  language  of  the  statute  in  the  4th  article 
will  justify  the  suit  in  the  name  of  the  wife  in 
case  of  ill  usage,  then  the  89th  section  in  the 
3d  article  is  surplusage,  because  without  it  a 
similar  construction  of  the  language  there  used 
would  authorize  such  suit  in  her  name  in  the 
case  of  adultery. 

If  the  language  of  the  statute  were  doubtful, 
I  think  the  construction  of  the  Chancellor  is 
founded  upon  the  soundest  view  of  the  Act, 
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and  of  the  relation  existing  between  the  par 
ties,  without  injuriously  affecting  the  rights  of 
the  wife.  Applications  for  divorces  on  the 
ground  of  ill  usage  are  not  to  be  encouraged, 
and  the  interposition  of  a  next  friend,  who 
may  be  the  adviser  of  the  wife,  and  who  shall 
be  responsible  for  the  costs,  is  not  an  unreason- 
able check  upon  such  suits.  If  there  be  merits 
in  the  complaint,  there  is  no  woman  so  desti- 
tute but  will  find  a  competent  friend  to  advise 
and  protect  her  interests,  and  the  tendency 
will  be  to  restrain  such  suits  from  being  in- 
stituted under  the  impulse  of  passion,  and  with- 
out reasonable  or  probable  grounds.  From  the 
nature  of  the  offense,  parties  are  more  liable  to 
be  influenced  by  sudden  and  temporary  ex- 
citement than  in  the  case  of  adultery.  These 
reasons  no  doubt  influenced  in  the  adop- 
tion of  the  section  in  the  old  law,  which  re- 
quires the  wife  in  every  case  of  this  kind  to 
give  security  for  costs.  The  court  always  had 
a  discretion,  and  now  have  by  Statute,  2  R.  8. , 
148,  sec.  58,  to  compel  the  husband  to  advance 
any  necessary  sum  of  money  to  carry  on  the 
suit  against  him,  which  holds  out  to  the  wife 
and  next  friend  entire  security  against  ex- 
penses, if  the  proceeding  be  meritorious.*  In 
truth,  it  is  only  in  a  case  wholly  destitute  of 
merits,  when  the  next  friend  would  assume 
any  pecuniary  responsibility. 
369*]  *If,  then,  the  statute  does  not  au- 
thorize the  wife  to  file  the  bill  in  her  own  name 
(as  I  am  of  opinion  it  does  not,  from  the  au- 
thorities before  referred  to),  and  if  on  the  face 
of  the  bill  the  Chancellor  sees  that  he  will  be 
obliged  to  dismiss  it,  is  it  a  reasonable  exercise 
of  discretion  to  compel  the  defendant  to  ad- 
vance money  to  the  plaintiff,  to  carry  on  an 
entire  nugatory  proceeding?  I  think  not.  This 
was  not  seriously  urged  on  the  argument.  The 
Chancellor,  in  the  order  reversing  the  order  of 
the  Vice-Chancellor,  allowed  the  complainant 
to  renew  the  motion,  on  amending  her  bill  by 
inserting  the  name  of  a  responsible  next  friend. 
It  is  now  contended  that  if  the  wife  must  ex- 
hibit her  bill  by  her  next  friend,  that  part  of 
the  163d  rule  requiring  him  to  be  a  responsi- 
ble person  is  erroneous.  If  the  practice  was 
as  contended  by  the  counsel  for  the  appellant, 
not  to  inquire  into  the  responsibility  of  the 
next  friend,  I  am  of  opinion  that  the  power 
given  to  the  Chancellor,  2  R.  S. ,  605,  sec.  46, 
"to  establish,  modify,  alter  and  amend  the 
practice  of  the  Court  of  Chancery,"  and  to  re- 
vise the  rules,  among  other  things,  to  the  rem- 
edying of  such  abuses  and  imperfections  as 
may  be  found  to  exist  in  the  practice,  fully  au- 
thorized him  to  annex  this  qualification.  It  was 
a  subject  belonging  strictly  to  the  practice  of 
the  court,  and  originated  in  it.  The  variation 
at  different  periods  of  the  practice  in  the  same 
court,  and  the  difference  now  existing  between 
the  K.  B.  and  C.  P.  in  England,  on  the  sub- 
ject of  requiring  security  for  costs,  show  how 
entirely  it  is  under  the  control  of  the  practice 
of  the  courts.  But  the  case  of  Fulton  v.  Rose- 
velt,  1  Paige,  178,  and  cases  cited,  clearly  show 
the  better  opinion  upon  authority  is  that  the 
Court  of  Chancery  will  require  an  irresponsi- 
ble next  friend  to  give  security  for  costs  ;  and 
it  seems  reasonably  to  follow;  that  it  may  re 
quire,  as  a  condition  to  the  approval  of  the 
next  friend,  that  he  shall  be  a  responsible  per- 
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son.  At  law,  if  the  lessor  in  ejectment  be  an 
infant,  the  court  will  stay  proceedings  until 
security  for  costs  be  given,  or  some  responsi- 
ble person  be  named  as  plaintiff.  2  Archb 
Pr.,  213;  IT.  R.,  491. 

*The  principal  reason  why  a  next  [*37O 
friend  or  guardian  is  required  by  the  court  in 
cases  of  prosecution  by  an  infant,  feme  covert, 
and  others,  is,  that  they  have  not  the  compe- 
tency to  make  the  warrant  to  the  attorney  to 
appear  for  them,  and  therefore  the  warrant 
comes  from  the  court  to  the  guardian  or  pro- 
cJiein  ami ;  and  it  would  seem  from  this  that 
the  court  might  regulate  the  qualification  at 
discretion,  and  the  early  cases  say  he  ought  to 
be  a  man  of  estate.  3Bac.,  tit.  Infancy,  616. 
The  Revised  Statutes  recognize  this  principle 
by  requiring,  in  a  case  of  infancy,  the  next 
friend  to  be  a  competent  and  responsible  per- 
son. 

I  am,  therefore,  in  favor  of  affirming  the  or- 
der of  the  Chancellor,  but  without  costs. 

By  Mr.  Senator  Beardsley.  As  it  ap- 
peared from  the  pleadings  that  the  bill  was 
filed  by  the  wife  in  her  own  name,  I  think  the 
Chancellor  was  right  in  anticipating  the  objec- 
tion raised  by  the  demurrer,  and  reversing  the 
order  at  once,  if  that  objection  was  well  taken. 

I  see  no  propriety  in  compelling  a  husband 
to  defray  the  expenses  of  a  suit  irregularly 
commenced  against  him,and  which  it  is  perfect- 
ly apparent  cannot  be  sustained.  Where  un- 
happy dissensions  exist  between  husband  and 
wife,  it  is  generally  sufficiently  onerous  on  his 
estate  that  he  is  compelled  not  only  to  support 
his  wife  and  family  separated  from  him,  but 
to  defray  the  expense  of  her  litigation  legally 
instituted  against  him.  He  ought  not  to  be 
subjected  to  unnecessary  expense,  and  it  is  the 
duty  of  the  court  so  far  to  protect  him  as  to 
see  that  his  substance  is  not  exhausted  in  liti- 
gation that  can  arrive  at  no  satisfactory  re- 
sult. If  suits  are  irregularly  commenced"  the 
solicitor  commencing  them,  and  not  the  hus- 
band's estate,  should  be  held  responsible  for 
the  expenses.  It  might  be  very  gratifying  to 
the  cupidity  of  a  captious  solicitor,  who  should 
be  more  intent  on  making  money  out  of  fami- 
ly dissensions  than  bringing  their  difficulties 
to  a  speedy  adjustment,  to  try  experiments  in 
practice,  and  subject  the  husband's  estate  to 
all  expenses  of  litigation,  whether  regular  or 
irregular.  I  trust  that  no  husband  in  this 
country,  who  *has  an  estate,  will  be  [*371 
subjected  to  such  legalized  depredations.  These 
remarks  are  not  introduced  from  anything  that 
appears  in  this  particular  case,  but  to  show  the 
impropriety  of  subjecting  the  husband's  estate 
to  the  expense  of  litigation,  where  it  is  appar- 
ent that  the  proceedings  are  irregular.  I  think 
great  abuses  might  be  practiced  under  a  con- 
trary doctrine. 

The  question  then  is,  was  it  regular  for  the 
wife  to  file  the  bill  in  her  own  name,  without 
a  next  friend?  The  decree  of  the  Chancellor, 
in  reversing  the  order  of  the  Vice-  Chancellor, is 
defended  on  two  grounds  :  first,  that  according 
to  the  well  established  practice  of  the  Court 
of  Chancery,  a  wife  must  always  prosecute  by 
her  next  friend,  where  her  suit  is  adverse  to 
the  rights  of  the  husband  ;  and  second,  that 
this  suit  was  commenced  in  direct  violation  of 
the  Chancellor's  163d  rule.  It  was  admitted, 
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on  the  argument,  that  in  ordinary  proceedings 
in  chancery  the  wife  must  prosecute  her  hus- 
band by  next  friend  ;  but  it  was  contended  that 
when  a  bill  is  filed  by  the  wife  for  an  absolute 
or  a  limited  divorce,  the  statute  has  removed 
her  disability,  and  that  she  may  prosecute  in 
either  of  these  cases  in  her  own  name.  In  re- 
gard to  bills  for  an  absolute  divorce  in  cases  of 
adultery,  the  statute  does  provide  that  "a  bill 
for  a  divorce  may  be  exhibited  by  a  wife  in  her 
own  name  as  well  as  by  her  husband,"  and  in 
those  cases  the  defendant  may  answer  without 
oath.  2  R.  S.,  144,  sec.  39.  The  50th  section 
under  which  the  present  proceedings  are  insti- 
tuted, enacts  that  "  a  separation  from  bed  and 
board  forever,  or  for  a  limited  time,  may  be 
decreed  by  the  Court  of  Chancery,  on  the  com- 
plaint of  a  married  woman,"  in  certain  cases 
.and  for  certain  causes  enumerated  in  the  stat- 
ute. There  is  a  marked  difference  between 
the  language  of  the  two  sections.  In  one  case 
she  may  file  the  bill  in  her  own  name,  placing 
her  upon  an  equality  with  her  husband  ;  in  the 
other,  a  separation  may  be  decreed  "on  the 
complaint  of  a  married  woman,"  but  the  stat- 
ute is  silent  as  to  the  mode  of  preferring  such 
complaint.  The  Legislature  having  used  dif- 
ferent language  in  the  two  sections,  affords  a 
reasonable  presumption  that  it  was  not  intend- 
ed to  put  each  case  upon  the  same  footing,  in 
372*]  regard  to  *practice.  The  Chancellor  is 
authorized  by  statute  to  establish  rules  of  prac- 
tice, and,  indeed,  without  legislative  enactment 
he  would  have  the  right,  as  one  inherent  to 
every  court  of  general  jurisdiction.  It  was  the 
law  and  practice  of  the  Court  of  Chancery  in 
ordinary  cases,  where  a  married  woman  pros- 
ecutes in  that  court  in  opposition  to  the  rights 
of  her  husband,  that  she  must  prosecute  by  her 
next  friend.  That  is  still  the  law  and  practice 
of  the  court,  independent  of  the  Chancellor's 
rule,  unless  the  statute  has  made  new  provis- 
ions in  regard  to  the  practice  in  these  particu- 
lar proceedings.  In  bills  for  a  limited  divorce, 
it  appears  to  me,  the  Legislature  have  not  al- 
tered the  practice,  but  intended  to  leave  them 
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subject  to  the  ordinary  practice  of  the  Court 
of  Chancery,  and  such  general  rules  as  the 
Chancellor  might  think  proper  \p  prescribe. 

I  do  not  deem  it  necessary  to  the  decision  of 
this  cause  to  decide  upon  the  validity  of  the 
163d  rule  of  the  Court  of  Chancery,  in  requir- 
ing bills  filed  by  married  women  for  absolute, 
as  well  as  limited  divorces,  to  be  filed  by  their 
next  friend,  and  in  requiring  security  for  costs 
in  all  cases  under  the  statute.  Whenever  a  bill 
shall  be  dismissed  solely  for  the  want  of  secu- 
rity, or  in  the  case  of  adultery,  for  the  want  of 
a  next  friend  who  shall  be  responsible,  it  will 
present  the  question  whether  the  Chancellor 
has  transcended  his  powers  in  prescribing  that 
rule,  and  then  there  will  be  a  proper  occasion 
to  discuss  and  settle  that  question.  In  the 
present  case  the  bill  was  filed  for  a  limited  di- 
vorce without  a  next  friend,  and  in  direct  vio- 
lation of  the  Chancellor's  rule ;  but  independ- 
ent of  that  rule,  it  was.  irregularly  filed  as 
against  the  settled  law  and  practice  of  the 
court.  All  the  books  of  practice  concur  in  the 
principle  that  a  feme  covert,  when  she  prose- 
cutes in  chancery  in  opposition  to  her  husband, 
must  prosecute  by  her  next  friend ;  and  the 
Legislature,  as  I  view  the  question,  not  having 
altered  the  practice  in  relation  to  bills  for  a 
limited  divorce,  I  am  for  affirming  the  order  of 
His  Honor,  the  Chancellor. 

On  the  question  being  put — Shall  this  decree 
be  reversed  ? —  the  members  expressed  their 
opinions  as  follows  : 

*In  the  affirmative — The  PRESIDENT  [*3  7  3 
of  the  Senate,  the  CHIEF  JUSTICE,  and  Sena- 
tors Foster,  Fuller,  Maynard,  Rexford  and  San- 
ford— 7. 

In  the  negative — Mr.  Justice  NELSON,  and 
Senators  Allen,  Armstrong,  Beardsley,  Conklin, 
Deitz,  Gere,  Hubbard,  Lynde,  Mather,  McLean, 
Tattmadge,  Throop  and  Todd— 14. 

Whereupon,  the  decree  of  the  Chancellor  was 
affirmed,  but  without  costs. 

Affirming— 2  Paijre,  454. 

Cited  in— 4  How.  Pr.,  233,  346 ;  6  How.  Pr.,  55  ;  2 
Abb.  N.  C.,  337 ;  2  Sundf .,  716;  1  E.  D.  8.,  276  ;  4  Daly, 
82;  7  Daly,  259;  2  Co.  R.,  95;  3  Co.  R.,  18,  40. 
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Sales — Possession  by  Vendor  of  Personal  Prop- 
erly after  Transfer  by  Bill  of  Sale — Only 
Prima  Facie  Evidence  of  Fraud — Possession 
may  be  Explained. 

Where  it  was  agreed  that  A  should  become  the 
surety  of  B  in  the  purchase  of  a  sloop,  to  be  the 
property  of  A  and  under  his  control  until  B  should 
pay  the  purchase  money,  when,  and  not  before,  it 
should  become  the  property  of  B;  and  B  took  a  bill  of 
sale  of  the  vessel  in  his  own  name,  and  took  posses- 
sion thereof,  and  subsequently  assigned  the  bill  of 
sale  to  A,  retaining1  the  possession  of  the  vessel,  the 
money  for  which  A  had  become  bound  remaining: 
unpaid  by  B,  and  the  original  agreement  as  to  the 
eventual  ownership  continuing,  it  was  held,  that 
the  continuance  of  the  possession  of  the  vessel  by 
B  after  the  assignment,  was,  under  the  circum- 
stances, sufficiently  explained,  and  that  the  case  was 
taken  out  of  the  rule  of  law,  that  possession  by  a 
vendor  is  prime  facie  evidence  of  fraud. 

Possession  by  a  vendor  of  personal  property  after 
a  transfer  by  bill  of  sale  or  assignment,  though  the 
conveyance  be  absolute  in  its  terms,  or  possession 
by  a  mortgagor  after  forfeiture,  is  only  fyrima  facie 
evidence  of  fraud,  and  not  conclusive ;  the  posses- 
sion may  be  explained,  and  if  the  transaction  be 
shown  to  have  been  upon  sufficient  consideration, 
and  bona  fide,  that  is,  without  any  intent  to  delay, 
hinder  or  defraud  creditors  or  others,  the  convey- 
ance is  valid. 

Citations— 8  Cow.,  435:  1  Burr.,  474;  2  Burr.,  937;  9 
Johns.,  337,  344 ;  1  Stark  Ev.,  453;  2  R.  S.  136,  sec.  5; 
13  Eliz.  Ch.,  5:  Cowp.,  434:  21  James  L,  Ch.  19,  sec.  11; 
3  Co.,  80;  13  Vin.,  520,  pi.  9:  523,  pi.  24;  2  Buls.,  225, 12 
James  I.;  Ch.  Prec.,  285;  1  Atk.,  165;  1  Ves.,  348;  Eq. 
Cas.  Abr..  321 ;  2  T.  R.,  587:  Bull.,  N.  P.  258 ;  Brod.  & 
B.,  506 ;  1  Taunt.,  382 :  3  T.  R,  620,  n. ;  1  Esp.,  205 ;  1 
Camp.,  333 ;  2  Bos.  &  P.,  59 ;  1  Cr.,  316 ;  9  Johns.,  344 ; 
1  Ves.,  360 ;  4  Binn.,  265 ;  5  Johns.,  228 ;  8  Johns.,  446; 
12  Johns..  320;  19  Johns.,  220;  3  Cow.,  166,  431;  7  Cow., 
304,  732;  2  Wend.,  449,  596. 

THIS  was  an  action  of  replevin  for  a  sloop, 
tried  at  the  Green  Circuit,  in  Oct.  1829, 
before  the  Hon.  William  A.  Duer,  then  one 
of  the  Circuit  Judges. 

376*]  *The  sloop  was  taken  possession  of 
by  a  deputy  of  the  defendant,  who  was  sheriff 
of  the  County  of  Green,  May  19,  1826,  by  virt- 
ue of  an  execution  against  one  James  Hatch  ; 

NOTE.—  Sale«—Pf>8sc8»t on  retained  by  vendor  —  Evi- 
cence  of  fraiul,  when.  Possession  retained  by  the 
vendor  was  formerly  held  conclusive  evidence  of 
fraud  as  against  creditors.  See,  Sturtevant  v.  Bal- 
lard,  9  Johns.,  .'CJ7,  note.  See,  also,  Ludlow  v.  Sew- 
all,  19  Johns.,  218,  note;  Weller  v.  Wayland,  17 
Johns.,  102,  note. 
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the  plaintiff  replevied  the  vessel,  and  the  prin- 
cipal question  on  the  trial  of  the  cause  was, 
whether  the  title  to  the  vessel  was  in  him  or  in 
Hatch.  The  following  facts  appeared  in  evi- 
dence: Hatch  was  desirous  to  purchase  a  sloop, 
and  solicited  Hall  to  assist  him  in  the  purchase; 
shortly  afterwards  Hatch  informed  Hall  that 
he  could  obtain  a  vessel  if  he  would  indorse 
for  him;  that  the  price  was  $2,000,  to  be  paid- 
in  three  installments,  the  first  and  second  in- 
stallments to  be  $500  each,  and  the  third 
$1,000.  Hall  agreed  to  become  the  indorse r  of 
Hatch,  and  it  was  understood  between  them 
that  the  sloop  was  to  be  Hall's  and  under  his 
control,  until  Hatch  paid  the  consideration- 
money  of  the  purchase,  when,  but  not  before, 
the  sloop  was  to  be  Hatch's  property.  On 
Sep.  4,  1824,  the  purchase  was  made,  a  bill  of 
sale  was  executed  by  the  owners  of  the  vessel 
to  Hatch,  and  the  notes  for  the  $2,000  deliv- 
ered to  them.  Hatch  took  possession  of  the 
vessel,  and  a  few  days  after  the  purchase  en- 
tered her  at  the  custom-house  as  his  prop- 
erty. On  Nov.  21,  1825,  Hatch  not  having 
paid  the  money  then  due  for  the  purchase,  as- 
signed the  bill  of  sale  of  the  vessel  to  Hall,  say- 
ing that  he  could  not  pay  for  her,  and  that 
Hall  must  take  her  and  do  the  best  he  could 
with  her.  The  parties  at  that  time  declared  that 
Hall  had  paid  the  first  and  second  notes.and  that 
the  third  had  become,  or  was  about  to  become 
due,and  Hatch  then  said  that  he  had  never  paid 
anything  on  the  vessel.  The  assignment  was  ab- 
solute in  its  terms.  After  the  assignment,  Hatch 
continued  in  the  possession  of  the  vessel,  and 
navigated  her  on  the  Hudson  until  she  was 
seized  by  virtue  of  the  execution  against  Hatch. 
On  Aug.  10,  1826,  Hall  made  oath  at  the  cus- 
tom-house that  he  was  the  owner  of  the  vessel, 
and  produced  there  a  bill  of  sale  from  Hatch 
to  him,  bearing  date  June  3,  1826.  Hatch  was 
examined  as  a  witness  on  the  part  of  the  plaint- 
iff, and  on  his  cross-examination  testified,  that 
out  of  the  earnings  of  the  vessel  he  had  paid 
the  first  note  of  $500,  and  the  whole  of  the  se- 
cond note  except  perhaps  $50  or  $100,  but  had 
not  paid  any  *part  of  the  third  note  ;  [*377 
he  had  understood  that  Hall  had  paid  that  note. 
After  the  assignment  he  continued  to  pay  to 
Hall  the  earnings  of  the  vessel  as  he  had  done 
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before  the  assignment,  who  was  to  apply  the 
moneys  so  paid,  to  reimburse  himself  for  the 
moneys  he  had  paid  in  taking  up  the  notes 
given  on  the  purchase  of  the  vessel,  and  after 
the  assignment,  as  well  as  before,  he  (Hatch) 
was  entitled  to  the  sloop,  after  paying  up  the 
consideration  money ;  but  that  he  never  had  paid 
it.  On  the  part  of  the  defendant,  it  was  proved 
that  after  the  levy  on  the  vessel,  Hall  produced 
to  the  deputy  a  bill  of  sale  of  the  vessel,  execut- 
ed by  Hatch  to  him  June  3,  1826;  and  on  be- 
ing told  that  it  bore  date  subsequent  to  the  levy, 
said  he  held  a  mortgage  of  the  vessel,  executed 
by  Hatch  to  him,  but  excused  himself  from 
producing  it,  on  account  of  its  not  being  with 
him.  He"  also  stated  that  he  had  become  se- 
curity for  Hatch  for  the  consideration  of  the 
purchase  of  the  vessel;  and  also  that  he  had 
sold  the  vessel  to  Hatch,  but  that  the  title  on 
the  custom-house  books  was  not  to  be  trans- 
ferred to  him  until  he  should  have  paid  the 
purchase  money,  and  that  he  had  not  paid  it. 
The  judge  charged  the  jury  that  the  assign- 
ment of  the  bill  of  sale  vested  the  title  to  the 
vessel  in  Hall;  that  being  absolute  in  its  terms, 
the  question  was  presented,  whether  the  pos- 
session of  the  vessel  by  Hatch,  subsequent  to 
the  assignment,  did  not  avoid  the  assignment 
on  Ihe  ground  of  legal  fraud;  that  the  contin- 
uance of  possession  was  susceptible  of  explana- 
tion; that  he  considered  the  assignment  as  a 
mortgage,  and  that  the  possession  of  Hatch  was 
consistent  with  such  construction  of  the  trans- 
action, and  that  there  was,  therefore,  no  fraud 
in  law;  whether  there  was  fraud  in  fact,  was 
a  question  for  the  jury,  upon  which  they  must 
pass;  if  they  had  no  reasonable  doubt  of  a 
fraudulent  intent  in  the  making  of  the  assign- 
ment, they  must  find  for  the  defendant,  other- 
wise for  the  plaintiff.  The  jury  found  for  the 
plaintiff,  with  six  cents  damages  and  six  cents 
costs.  The  defendant  moved  for  a  new  trial. 
378*]  *  Messrs.  J.  L.  Bronk  and  B.  F. 
Butler,  for  the  defendant. 
Mr.  A.  L.  Jordan,  for  the  plaintiff. 

By  the  Court,  Savage,  Gh.  J.  By  the  ver- 
dict of  the  jury  the  question  of  actual  fraud  is 
decided  in  favor  of  the  plaintiff ;  the  transac- 
tion must,  therefore,  be  considered  fair  and 
honest,  and  the  only  point  for  the  court  to  de- 
termine is,  whether  the  circumstances  of  the 
case  are  such  as  to  render  it  fraudulent  in  law, 
where  there  is  no  fraud  in  fact. 

Fraud  consists  in  doing  some  act  with  an  in- 
tent to  injure  some  person  ;  an  act,  lawful  in 
itself,  becomes  unlawful,  if  done  with  an  in- 
tention to  deceive  and  defraud.  "  Strictly 
speaking,"  said  Mr.  Senator  Spencer,  in  Seward 
v.  Jackson,  8  Cow.,  435,  "there  is  no  such 
thing  as  fraud  in  law;  fraud  or  no  fraud  is  and 
ever  must  be  a  fact;  the  evidence  of  it  may  be 
so  strong  as  to  be  conclusive;  but  still  it  is  evi- 
dence, and  as  such  must  be  submitted  to  a  jury. 
No  court  can  draw  it  against  the  finding  of  a 
jury.  Ld.  Mansfield  held,  and  after  him  many 
distinguished  judges,  that  "  whether  a  trans- 
action be  fair  or  fraudulent,  is  often  a  question 
of  law ;  it  is  the  judgment  of  law  upon  facts  and 
intents."  1  Burr.,  474.  Again;  "Fraud  is  some- 
times mere  matter  of  fact ;  and  sometimes  the 
conclusion  of  law  from  facts."  2  Burr.,  937.  It 
has  often  been  said  by  this  court,  that  when 
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there  is  no  dispute  about  facts,  fraud  is  a  ques- 
tion of  law;  whether  any  given  transaction  be 
fraudulent  or  not,  is  a  question  of  law  ;  the 
court  pronounce  the  intention  as  inferrible 
from  the  facts  and  circumstances.  The  ques- 
tion is  generally  a  mixed  one  of  law  and  fact. 
The  court  declare  the  law  to  the  jury,  and  they, 
under  the  instruction  of  the  court,  find  the 
fact  and  intent.  If  the  instruction  of  the  court 
to  the  jury  in  this  case  was  correct,  the  verdict 
ought  not  to  be  disturbed.  The  judge  stated 
to  the  jury  that  the  transaction  between  Hatch 
and  Hall  amounted  to  a  mortgage  and,  there- 
fore, the  possession  in  the  mortgagor  was  con- 
sistent with  the  rules  of  law  ;  that  possession 
by  Hatch  was  susceptible  of  explanation,  and 
was  not  fraudulent  in  law.  The  rule,  as  I  un- 
derstand it,  is,  that  possession  by  the  vendor  or 
mortgagor,  after  forfeiture,  is  prima  facie  evi- 
dence *of  fraud;  but  that  such  posses-  [*379 
sion  may  be  explained,  and  if  the  transaction 
be  shown  to  have  been  upon  sufficient  consid- 
eration, and  bonafide;  that  is,  without  any  in- 
tent to  delay,  hinder  or  defraud  creditors  or 
others,  then  the  conveyance  is  valid;  otherwise, 
not.  The  rule  as  laid  down  in  Sturtevant  v. 
Bollard,  9  Johns. ,  344,  by  the  late  Ch.  J.  Kent, 
is,  that  a  voluntary  sale  of  chattels,  with  an 
agreement,  either  in  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  in 
special  cases,  and  for  special  reasons,  to  be 
shown  to  and  approved  of  by  the  court,  fraud- 
ulent and  void,  as  against  creditors.  I  have 
supposed  the  rule  to  be  the  same  as  laid  down 
in  these  two  different  modes  of  expression. 
Evidence  is  either  prima  facie  or  conclusive. 
If  evidence  is  liable  to  be  contradicted  or  ex- 
plained, it  is  only  prima  facie;  but  conclusive 
evidence  cannot  be  contradicted:  for  instance, 
a  record,  and  in  some  cases  a  deed.  Prima 
fade  evidence,  although  it  admits  the  possi- 
bility of  its  falsity,  yet  is  conclusive,unless  con- 
tradicted or  explained ;  conclusive  evidence  ad- 
mits no  such  possibility  of  falsity:  it  is  absolute 
verity.  Any  evidence  which  may  be  explained  is 
not  conclusive,  but  only  prima  facie.  1  Stark. 
Ev.,  453.  If, therefore,  there  are  special  cases  in 
which  special  reasons  may  be  given  to  the  court, 
to  show  the  fairness  of  the  transaction, notwith- 
standing possession  in  the  vendor  or  mort- 
gagor, those  reasons  must  be  shown  by  evi- 
dence, and  the  nature  of  that  evidence  consti- 
tutes the  case  a  special  one  within  the  rule;  this 
evidence  may  be  given  in  every  case  where  it 
exists.  It  follows,  then,  that  in  every  case  the 
vendor  may,  if  he  can,  show  by  evidence,  spe- 
cial reasons  taking  his  case  out  of  the  general 
rule.  The  fact  of  possession,  then,  in  the  vend- 
or, as  it  may  be  explained,  is  not  conclusive 
evidence  of  fraud;  what  is  it  but  prima  facie 
evidence  ? 

If  I  am  right  in  supposing  that  the  rule  laid 
down  in  Sturtevant  v.  Bollard  amounts  to  no 
more  than  that  possession  remaining  in  the 
vendor  is  prima  fade  evidence  of  fraud,  then 
there  is  no  discrepancy  between  the  cases  in 
this  court;  they  all  maintain  the  same  doctrine, 
and  such  substantially  was  the  law  stated  to 
the  jury  in  this  case;  and  so  have  the  Legisla- 
ture pronounced  the  law  to  be.  from  and  after 
Jan.  1,  1830.  "  Every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  *posses-  [*38O 
sion,  or  under  his  control,  and  every  assign- 
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merit  of  goods  and  chattels  by  way  of  mort- 
gage or  security,  or  upon  any  condition  what- 
ever, unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  act- 
ual and  continued  change  of  possession  of  the 
things  sold,  mortgaged  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subse- 
quent purchasers  in  good  faith  ;  and  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall  be 
made  to  appear  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  pur- 
chasers." 2  R.  S.,  136,  sec.  5.  This  legislative 
enactment  contains  what  I  understand  the  law 
to  have  been  ever  since  the  13  Eliz.,  ch.  5,  and 
what  the  common  law  was  before  that  statute 
was  enacted. 

According  to  this  rule,  the  fact  that  Hatch 
was  in  possession  of  the  sloop  after  executing 
the  assignment  of  Nov.  21,  1825,  was  sufficient 
evidence  of  fraud  to  avoid  the  transfer,  and  it 
was  incumbent  on  the  plaintiff  Hall  to  show, 
not  only  that  there  was  a  valuable  considera- 
tion, but  that  the  transfer  was  made  bonafide 
in  the  language  of  the  Revised  Statutes,  "in 
good  faith,  and  without  any  intent  to  defraud" 
the  creditors  of  Hatch.  It  seems  to  me  that 
the  facts  in  the  case  fully  rebut  the  presump- 
tion of  fraud.  It  does  not  appear  that  Hatch 
was  indebted  at  the  time  of  the  assignment,  or 
that  Hall  had  any  knowledge  of  his  embarrass- 
ments. It  does  appear  that  Hatch  purchased 
this  very  sloop  upon  Hall's  credit,  and  the  orig- 
inal agreement  was  that  Hall  should  have  secu- 
rity upon  the  sloop  until  Hatch  should  pay  for 
her.  Hatch  ought,  in  pursuance  of  this  agree- 
ment, to  have  taken  the  title  in  the  first  in- 
stance to  Hall  ;  but  for  that  omission,  Hall 
ought  not  to  suffer.  Hall  has  paid  for  the  ves- 
sel, and  had  paid  half  the  price  when  the  as- 
signment was  made.  The  assignment  was  not 
made  in  secret,  but  with  the  ordinary  publicity 
of  other  business  transactions;  it  was  not  made 
to  pay  an  old  debt,  or  to  prefer  one  creditor  at 
the  expense  of  others  ;  it  does  not  appear  that 
before  the  payment  of  the  two  notes  of  $500 
each  the  relator  of  debtor  and  creditor  existed 
381*]  between  them.  The  *case  seems  to  me 
the  same  as  if  Hall  had  in  the  first  place  paid 
for  the  sloop,  or  lent  the  money  to  Hatch  to 
pay  for  it,  and  taken  a  mortgage  for  his  secu- 
rity, and  the  books  contain  cases  deciding  that 
such  a  transaction  is  not  fraudulent.  It  seems 
to  me,  therefore,  that  the  plaintiff  has  shown 
to  the  court  and  jury  sufficient  reasons  why 
this  transaction  should  be  considered  an  ex- 
ception from  the  general  rule,  and  that  a  new 
trial  should  be  denied. 

In  these  remarks  I  have  assumed  the  rule  of 
law  to  be  that  possession  by  the  vendor,  after 
the  execution  of  a  bill  of  sale,  is  only  prima 
fade  evidence  of  fraud.  I  ought,  however,  to 
state,  that  the  main  point  relied  on  by  the  de- 
fendant is,  that  the  assignment  from  Hatch  to 
Hall  being  absolute,  the  possession  by  Hatch 
afterwards  renders  the  sale  fraudulent  and 
void;  that  is,  as  I  understand  it,  that  such  pos- 
session is  conclusive  evidence  of  fraud. 

It  must  be  remembered  that  there  are  several 
statutes  referred  to  in  the  cases  discussing  the 
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subject.  By  the  13  Eliz.,  ch.  5,  it  is  enacted, 
in  substance,  that  all  and  every  gift,  grant  or 
conveyance  of  lands,  or  of  goods  and  chattels, 
made  with  intent  to  delay,  hinder  or  defraud 
creditors  and  others  of  their  lawful  actions,  etc., 
shall  be  deemed  utterly  void,  provided  that  this 
Act  shall  not  extend  to  any  conveyance  upon 
good  consideration,  and  bona  fide,  the  person 
receiving  the  conveyance  having  no  notice  or 
knowledge  of  any  fraud  or  collusion.  Upon 
this  statute  Ld.  Mansfield  has  well  remarked, 
Cowp.,  434:  "The  statute  says  not  a  word  about 
possession,  but  the  law  says,  if  after  a  sale  of 
goods,  the  vendor  continued  in  possession,  and 
appears  as  the  visible  owner,  it  is  evidence  of 
fraud,  because  goods  pass  by  delivery."  By 
the  Bankrupt  Act,  21  James  I.,  ch.  19,  sec.  11, 
it  is  enacted  as  follows  :  "Whereas  bankrupts 
commonly  before  they  become  so,  convey  their 
goods  upon  good  consideration,  and  yet  con- 
tinue the  possession  of  them,  and  are  reputed 
the  owners  thereof,  it  is  enacted,  that  if  at  the 
time  of  the  bankruptcy  they  have  in  their  pos- 
session,order  or  disposition  as  owners, the  goods 
of  others,  with  their  consent,  the  commissioner 
may  sell  them." 

The  earliest  case  to  which  we  have  been  re- 
ferred, is  Twyne's  case,  3  Co.,  80,  which  was 
decided  in  44  Elizabeth.  *In  that  case,  [*382 
one  Pierce  owed  Twyne  £400;  he  also  owed  C. 
£200.  C.  brought  a  suit,  and  pending  the  suit, 
Pierce  conveyed  to  Twyne  all  his  goods  for 
£300.  Pierce  continued  in  possession  of  the 
goods,  and  sold  some  of  them  ;  he  shore  the 
sheep,  and  marked  them  with  his  own  mark. 
The  question  was  whether  this  transfer  was 
fraudulent,  and  the  whole  court,  composed  of 
the  Ld.  Keeper  Egerton,  Ch.  J.  Popham  and 
Justice  Anderson,  held  the  sale  fraudulent  for 
these  reasons:  1.  The  gift  is  general  without 
exception  of  his  apparel ;  2.  The  donor  contin- 
ued in  possession,  used  them  as  his  own,  and 
by  reason  thereof  traded  and  trafficked  with 
others,  and  defrauded  and  deceived  them  ;  3. 
It  was  made  in  secret;  4.  It  was  done  pending 
the  writ;  5.  There  was  a  trust;  and  6.  The  deed 
contained  an  assertion  that  it  was  made  hon- 
estly. It  was  held  in  this  case,  that  it  is  not 
enough  that  the  deed  was  made  upon  good  con- 
sideration, it  must  also  be  bonafide.  The  same 
doctrine  is  recognized  in  the  Touchstone  and 
other  books,  and  is  nowhere  disputed.  But 
wherever  it  has  appeared  that  the  transaction 
was  fair,  and  the  retaining  possession  was  con- 
sistent with  the  deed,  such  possession  remain- 
ing in  the  donor  did  not  render  the  sale  fraud- 
ulent— thus,  if  A  make  a  deed  of  gift,  and  the 
consideration  be  future, the  donor's  continuance 
in  possession  is  not  fraudulent,  unless  it  be  ex- 
pressly proved  that  it  was  made  upon  fraud  to 
deceive  the  creditors,  and  so  Coke,  Ch.  J.,  di- 
rected the  jury.  13  Vin.,  520,  pi.  9;  Stone  v. 
Orubham,  reported  in  2  Buls.,  225,  12  James  I. 
In  Bucknall  v.  Roynton,  Ch.  Pr.,  285;  13  Vin., 
523,  pi.  24,  a  bill  of  sale  of  goods  was  given  of 
goods  on  shipboard  and  of  their  produce,  by 
way  of  security  for  money  lent  on  a  bottomry 
bond.  The  goods  were  sold  and  invested  in 
other  goods,  and  the  donor  died  indebted  to  J. 
S.  Ld.  Cowper  decided  that  this  bill  of  sale 
was  not  fraudulent,  for  the  trust  appeared  on 
the  face  of  the  bill  of  saje.  This  was  decided 
in  1709;  and  it  is  stated  that  upon  the  argu- 
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merit,  Sir  Edward  Northey,  counsel  for  the 
plaintiff,  said  it  had  been  ruled  forty  times  in 
his  experience  at  Guildhall,  that  if  a  man  sells 
goods  and  continues  in  possession  as  visible 
owner,  it  is  fraudulent  and  void  as  to  creditors, 
and  that  it  has  been  always  so  held.  If  it  was 
intended  to  say  that  such  continuance  in  pos- 
383*]  session  was  conclusive  evidence  *of 
fraud,  and  the  fairness  of  the  transaction  might 
not  be  shown  by  evidence,  I  can  only  say  that 
not  one  of  the  forty  cases  thus  decided  is  to  be 
found  reported.  The  next  case  is  RyaU  v. 
Bowles,  1  Atk.,  165;  1  Ves..  Sr.,  348,  decided 
in  1749.  The  case  arose  under  the  bankrupt 
laws;  the  question  was,  whether  certain  mort- 
gages executed  by  the  bankrupt,  whose  assignee 
the  plaintiff  was,  were  fraudulent,  where  the 
mortgagor  had  retained  possession  of  the  ar- 
ticles mortgaged.  The  Statute  of  21  James,  in 
terms,  authorizes  the  commissioners  to  take  and 
sell,  as  the  property  of  the  bankrupt,  any  goods 
in  his  possession  by  consent  of  the  owner  ;  all 
that  was  said,  therefore,  by  the  learned  judges 
in  relation  to  cases  coming  under  the  13  Eliz. 
was  out  of  the  case,  and  is  not  authority  any 
further  than  as  the  opinions  of  learned  jurists. 
The  argument  of  Mr.  J.  Burnet  is  supposed  to 
sustain  the  doctrine,  that  possession  by  the 
mortgagor  was  fraudulent  at  common  law,  and 
void  by  the  Statute  of  Eliz. ;  and  it  is  true  that 
he  says,  that  when  the  debtor  continues  in  pos- 
session of  the  goods  mortgaged,  it  is  fraudulent 
at  common  law,  and  void  by  the  statute.  But 
we  can  all  read  the  statute,  and  we  there  find 
no  such  thing.  As  Ld.  Mansfield  has  subse- 
quently said,  the  statute  says  nothing  about 
possession;  it  prohibits  fraud,  and  the  courts 
have  said  that  the  continuance  of  possession  is 
a  badge  of  fraud,  and  that  is  all  that  was  in- 
tended to  be  said  by  Justice  Burnet ;  for  he 
afterwards  says:  "Possession  can  be  no  other- 
wise a  badge  of  fraud  than  as  it  is  calculated 
to  deceive  creditors;"  and  he  goes  on  to  argue, 
that  as  to  goods,  possession  is  the  only  evidence 
of  title.  He  admits  that  there  may  be  cases, 
as  in  Eq.  Cas.  Abr.,  321,  where  leaving  titl« 
deeds  with  the  mortgagor  will  not  be  construed 
as  a  badge  of  fraud,  on  account  of  the  particu- 
lar circumstances.  He  cites  the  case  from  Pr. 
Ch.,  285,  Bucknallv.  Roy&ton,  and  quotes  the 
remark  of  Ld.  Cowper,  "that  here  was  no  pos- 
session calculated  to  acquire  a  false  credit," 
which,  he  says,  is  a  plain  declaration  that  a 
possession,  so  calculated  as  to  acquire  a  false 
credit,  would  have  made  the  transaction  void. 
Here  is  an  admission  that  possession  by  the 
mortgagor  is  not  fraudulent  and  void,  if  it  is 
not  calculated  to  acquire  a  false  credit.  The 
burden  of  his  argument  is  to  prove  that  there 
384*]  is  *no  difference  between  absolute  and 
conditional  sales.  I  find  nothing  in  it  which 
expresses  an  opinion  that  possession  remaining 
in  the  mortgagor  is  absolutely  fraudulent  un- 
der the  13  Eliz.,  but  that  it  is  a  badge  of  fraud, 
and  that  is  not  denied,  and  never  has  been  since 
Twyne's  case.  Ld.  Mansfield  is  supposed  to 
have  sustained  the  doctrine,  that  such  posses- 
sion is  absolute  fraud,  and  not  merely  evidence 
of  fraud,  in  Worsley  v.  De  Mattos,  1  Burr.,  474. 
That,  also,  was  a  case  of  bankruptcy,and, there- 
fore, not  authority;  but  any  opinion  expressed 
by  Ld.  Mansfield  is  entitled  to  great  weight, 
although  it  be  obiter.  He  argues  the  case  be- 
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fore  him  very  ably,  and  also  upon  general  prin- 
ciple shows  that  a  retaining  of  possession  by  a 
mortgagor  is  calculated  to  deceive  by  giving 
himafalse  credit,  and  is,  therefore,  fraudulent; 
yet  he  sums  up  the  whole  by  saying:  "Every 
equivocal  fact  may  be  explained  by  circum- 
stances: if  a  trader  orders  himself  to  be  denied, 
circumstances  may  show  that  he  did  not  do  it 
to  avoid  payment, but  on  account  of  sickness  or 
particular  business;  so  if  he  leaves  his  house, 
circumstances  may  show  that  it  was  not  to  ab- 
scond. Of  all  the  equivocal  facts  which  can 
amount  to  acts  of  bankruptcy,  deeds  are  the 
most  open  to  be  explained  by  variety  of  cir- 
cumstances. Hardly  any  deed  is  fraudulent 
upon  the  mere  face  of  it.  It  is  a  good  sale,  if 
the  consideration  be  true;  fraudulent,  if  false. 
Good,  if  possession  immediately  folldws;  bad, 
if  it  do  not;  nay,  the  not  taking  possession  be- 
ing only  evidence  of  fraud,  may  be  explained;" 
and  yet  this  argument  of  Ld.  Mansfield  has 
been  cited  as  proving  that  such  want  of  pos- 
session was  ipso  facto  fraud,  and  incapable  of 
explanation.  In  Cadogan  v.  Kennett,  Cowp. , 
434,  Ld.  Mansfield,  speaking  of  the  13  Eliz.,  ch. 
5,  says:  "The  statute  does  not  militate  against 
any  transaction  bonafide,  and  where  there  is  no 
imagination  of  fraud  ;  and  so  is  the  common 
law;  but  if  the  transaction  be  not  bonafide,  the 
circumstance  of  its  being  done  for  a  valuable 
consideration  will  not,  alone,  take  it  out  of  the 
statute.  I  have  known  several  cases  where  per- 
sons have  given  a  fair  and  full  price  for  goods, 
and  where  the  possession  was  actually  changed ; 
yet  being  done  for  the  purpose  or  defeating 
creditors,  the  transaction  has  been  held  fraud- 
ulent and,  therefore,  void."  He  then  refers  to 
a  ease  in  chancery,  and  adds  :  "So  if  a  man 
*knows  of  a  judgment  and  execution,  [*385 
with  a  view  to  defeat  it  purchases  the  debtor's 
goods,  it  is  void,  because  the  purpose  is  in- 
iquitous— it  is  assisting  one  man  to  cheat  an- 
other, which  the  law  will  never  allow.  There 
are  many  things  which  are  considered  as  cir- 
cumstances of  fraud ;  the  statute  says  not  a  word 
about  possession,  but  the  law  says,  if  after  a 
sale  of  goods  the  vendor  continues  in  posses- 
sion, and  appears  as  the  visible  owner,  it  is  evi- 
dence of  fraud;  because  goods  pass  by  deliv- 
ery." Again:  "The  circumstance  of  a  man's 
being  indebted  at  the  time  of  his  making  a  vol- 
untary conveyance,  is  an  argument  of  fraud. 
The  question  in  every  case  is  whether  the  act 
done  is  a  bonafide  transaction,  or  whether  it  is 
a  trick  and  contrivance  to  defeat  creditors." 
After  this,  I  think  it  cannot  be  pretended  that 
Ld.  Mansfield  maintained  that  want  of  posses- 
sion following  the  deed  rendered  such  deed  ab- 
solutely void. 

In  the  case  of  Edwards  v.  Harben,  2  T.  R., 
587,  is  supposed  to  be  conclusive  upon  ihe 
point.  In  that  case,  a  party  indebted  both  to 
the  plaintiff  and  defendant,  gave  the  defend- 
ant a  bill  of  sale  of  all  his  goods,  household 
furniture,  and  stock  in  trade,  by  way  of  secu- 
rity for  his  debt,  with  liberty  to  the  defendant 
to  take  possession  and  sell  them  in  14  days, 
unless  the  money  should  be  sooner  paid.  Be- 
fore the  14  days  expired,  the  debtor  died  and 
the  defendant  took  possession,  whereupon  the 
plaintiff  sued  him  as  executor  ;  and  the  ques- 
tion was  whether,  under  those  circumstances, 
the  bill  of  sale  was  fraudulent.  The  plaintiff's 
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counsel  did  not  pretend  that  possession  in  the 
vendor  was  absolute  fraud,  but  his  first  point 
was,  "Whenever  the  vendor  is  found  in  the  act- 
ual possession  of  goods  which  he  has  sold,  such 
continuance  in  possession  is  priina  facie  evi- 
dence of  an  intent  to  delay,  hinder  or  defraud 
creditors,  and  throws  it  on  the  other  party  to 
rebut  it,  by  showing  that  the  continuance  in 
possession  was  with  some  other  view."  Mr. 
J.  Buller  delivered  the  opinion  of  the  court, 
and  cited  a  number  of  cases  which  he  says  are 
in  favor  of  the  proposition,  that  want  of  pos- 
session in  the  vendee  is  fraudulent.  He  says  : 
"This  case  has  been  argued  by  the  defendant's 
counsel  as  being  a  case  in  which  the  want  of 
386*]  possession  *is  only  evidence  of  fraud, 
and  that  it  was  not  such  a  circumstance,  per  se, 
as  makes  the  transaction  fraudulent  in  point  of 
law  ;  that  is  the  point  which  we  have  consid- 
ered, and  we  are  all  of  opinion  that  if  there  be 
nothing  but  the  absolute  conveyance  without 
the  possession,  that  in  point  of  law  is  fraudu- 
lent." I  think  the  remark  of  the  learned  judge 
may  well  be  understood  as  merely  advancing 
the  proposition  that  this  badge  of  fraud,  perse, 
was  sufficient,  unexplained,  to  stamp  the  trans- 
action fraudulent,  whereas  in  Twyne's  case  it 
was  combined  with  others,  and  the  argument 
had  been  that  this  alone  was  not  sufficient.  His 
language,  "if  there  be  nothing  but  the  absolute 
conveyance,"  seems  to  imply  that  there  may  be 
other  evidence,  and  also  that  the  fact  of  abso- 
lute conveyance  may  be  explained.  But  if  it  be 
conceded  that  the  doctrine  of  the  learned  judge 
goes  the  whole  length  contended  for  by  the  de- 
fendant in  this  case,  it  was  not  necessary  to  go 
so  far  in  that  case,  for  although  there  was  a 
consideration  for  the  conveyance,  yet  it  was 
not  shown  to  have  been  bona  fide;  besides,  there 
was  another  badge  of  fraud — the  debtor  had 
conveyed  all  his  goods  and  stock  in  trade  ;  and 
upon  the  principle  that  possession  remaining 
with  the  vendor  is  prima  facie,  evidence  of 
fraud,  and  that  the  vendee  must  explain  it,  the 
case  was  rightly  decided,  for  no  explanation 
was  offered.  This  case,  at  all  events,  shows 
that  the  principle  was  not  considered  as  settled 
by  any  previous  authoritative  decision,  or  all 
the  judges  would  not  have  been  called  into  con- 
sultation ;  and  Justice  Buller  himself  had,  in 
his  introduction  to  the  law  at  Nisi  Prius,  said, 
"But  yet  the  donor  continuing  in  possession  is 
not  in  all  cases  a  mark  of  fraud  ;  as  where  a 
donee  lends  his  donor  money  to  buy  goods,  and 
at  the  same  time  takes  a  bill  of  sale  of  them 
for  securing  the  money."  Bull.  N.  P.,  258. 

But  if  the  case  of  Edwards  v.  Harben  is  to  be 
considered  an  authority  in  point,  it  is  no  au- 
thority in  this  State,  not  being  the  acknowl- 
edged law  of  England  in  1775,  and  having  been 
often  departed  from  since,  and  even  denied  to 
be  law  by  subsequent  cases.  In  Steward  v.  Lorn- 
be,  1  Brod.  &  B.,  506.  in  1820,  Ch.  J.  Dallas 
and  Mr.  J.  Parke,  both  say  that  Edwards  v. 
llnrben  has  been  often  dissented  from.  In  Steel 
v.  Hrewer,  1  Taunt.,  382,  Mr.  J.  Lawrence  says: 
387*]  "Edwards  v.  *Harben  is  good  law,  but 
Cli.  J.  Mansfield  says  in  the  same  case  :  'No 
case  has  decided  that  a  bill  of  sale,  unaccom- 
panied by  the  possession,  may  not,  under  cer- 
tain circumstances,  be  fair  and  valid."  That 
is  all  for  which  I  contend  ;  and  according  to 
my  understanding  of  Edwards  v.  Harben,  that 
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case  is  not  inconsistent  with  this  proposition, 
and  so  Ch.  J.  Mansfield  must  have  understood 
it ;"  and  that  Mr.  J.  Buller  intended  no  more 
in  this  case,  is  clear  from  what  he  two  years 
afterwards  says  in  Haselinton  v.  Gill,  3  T.  R., 
620,  n.,  decided  in  1790.  His  language  is  :  "It 
has  been  frequently  determined  that  possession 
alone  is  not  evidence  of  fraud;  the  transaction 
must  be  shown  to  be  fraudulent  from  other  cir- 
cumstances. If  the  possession  be  inconsistent 
with  the  conveyance, that  is  evidence  of  fraud." 
It  is  evidence  of  fraud  ;  not  absolutely  fraud- 
ulent, not  conclusive  evidence,  but  only  evi- 
dence, and  of  course  may  be  rebutted  or  ex- 
plained. In  Pagetv.  Perchard,  1  Esp.,  205,  the 
bill  of  sale  was  clearly  fraudulent  ;  it  was  of 
all  the  vendor's  property,  and  yet,  notwith- 
standing a  colorable  change  of  possession,  she 
was  permitted  to  sell  the  goods  included  in  the 
bill  of  sale,  and  to  take  the  money  without  ac- 
counting for  it.  The  language  of  Ld.  Kenyon 
was  precisely  what  I  am  contending  for — that 
such  possession  and  apparent  ownership  was 
sufficient  evidence  of  fraud  ;  not  that  it  was 
conclusive,  and  could  not  be  explained.  The 
case  of  Wordatt  v.  Smith,  1  Camp.,  333,  was 
very  like  the  preceding  case,  and  Ld.  Ellen- 
borough  said  there  must  be  a  substantial  change 
of  possession.  The  case  of  Kidd  v.  Rawlinson, 
2  Bos.  &  P.,  59,  was  somewhat  like  this;  it  was 
stronger  against  the  plaintiff,  if  we  consider 
Hall  making  the  purchase  in  the  first  instance, 
which  is  consistent  with  the  equity  of  the  case, 
or  if  we  consider  it  literally  as  it  is — Hall  ad- 
vancing money  to  purchase  the  sloop,  and  tak- 
ing the  bill  of  sale  for  his  security.  In  that  case 
the  plaintiff  purchased  the  property  of  Aimer 
at  sheriff's  sale,  and  left  it  in  Aimer's  posses- 
sion for  his  accommodation,  and  this  was  held 
not  fraudulent ;  and  surely  there  was  nothing 
like  fraud  about  that  transaction,  nor  in  this 
case. 

I  will  pursue  the  English  cases  no  further, 
nor  the  American  cases,  except  those  of  the  U. 
S.  Court  and  of  our  own  State.  It  cannot  be 
denied  that  the  Supreme  Court  of  the  U.  S. ,  in 
*Hamiltonv.  Russell,  1  Cr.,  316,  have  [*388 
gone  to  the  extent  contended  for  by  the  de- 
fendant. The  Ch.  J.  says:  "Modern  decisions 
have  taken  this  question  up  upon  principle, 
and  have  determined  that  an  unconditional 
sale,  where  the  possession  does  not  accompany 
and  follow  the  deed,  is,  with  respect  to  credit- 
ors, on  the  sound  construction  of  the  Statute 
of  Elizabeth,  a  fraud,  and  should  be  so  deter- 
mined by  the  court."  He  relies  upon  Edwards 
v.  Harben,  quotes  Buller's  remarks,  and  con- 
cludes by  saying  that  the  court  is  of  opinion 
that  the  intent  of  the  statute  will  be  best  pro- 
moted by  declaring  that  an  absolute  bill  of  sale 
is  itself  a  fraud,  unless  possession  accompanies 
and  follows  the  deed.  Mr.  J.  Buller  did  not 
intend,  as  I  think  I  have  shown,  to  make  any 
such  broad  declaration;  nor  was  it  necessary 
in  the  case  of  Hamilton  v.  Ruttsell,  as  no  reason 
whatever  was  shown  why  possession  was  not 
changed;  nor  was  the  bill  of  sale  shown  to 
have  been  executed  upon  a  valuable  considera- 
tion or  bona  fide.  If  this  be  the  true  construc- 
tion of  the  Statute  of  Elizabeth,  courts  have 
spent  much  time  uselessly  in  inquiring  into 
the  circumstances  attending  such  bills  of  sale, 
to  ascertain  whether  they  came  within  the  pro- 
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viso;  that  is,  whether  they  were  executed  upon 
good  consideration,  and  without  any  intention 
to  defraud  creditors;  and  the  Parliament  of 
Great  Britain  have  legislated  unnecessarily  in 
the  Bankrupt  Act  of  21  James  I.,  ch.  19,  by 
which  it  is  enacted,  that  if  at  the  time  of  the 
bankruptcy,  they,  the  bankrupts,  have  in  their 
possession,  order,  or  disposition,  as  owners,  the 
goods  of  others,  with  their  consent,  the  com- 
missioners may  sell  them;  and  if  possession  in 
such  cases  is  fraud  itself,  what  becomes  of  the 
"  special  cases"  to  beexcepted  for  "special  rea- 
sons," spoken  of  by  Ch.J.  Kent,  in  Sturtecant  v. 
Bullard,  9  Johns.,  344,  by  Mr.  J.  Burnet,  in 
Ryall  v.  Roles,  1  Ves.,  Sr. ,  360,  and  of  the  excep- 
tions mentioned  by  Ch.  J.  Tilghman,  in  Dawes 
v.  Cope,  4Binn.,  265. 

The  first  case  in  this  court,  where  the  doc- 
trine under  consideration  came  expressly  be- 
fore the  court,  is  Barrow  v.  Paxton,  5  Johns., 
258.  In  that  case,  the  plaintiff  had  leased  a 
house  to  one  Belding,  who,  to  secure  the  rent, 
mortgaged  his  furniture,  which,  however,  re- 
mained in  the  house  and  in  Belding's  posses- 
389*]  sion,  *until  he  sold  to  the  defendant 
part  of  it  soon  after  the  first  quarter's  rent  be- 
came due.  This  court  said,  "  possession  con- 
tinuing in  the  vendor  is  only  prima  facie  evi- 
dence of  fraud,  and  may  be  explained.  Here 
possession  by  the  mortgagor  was  consistent 
with  the  face  of  the  deed,  and  there  is  no  pre- 
tense of  a  fraud  upon  creditors."  IH  Beats  v. 
Guernsey,  8  Johns.,  446,  this  very  question  was 
the  point  in  judgment.  The  plaintiff  claimed 
several  barrels  of  whisky,  which  the  defend- 
ant as  sheriff  had  sold  on  an  execution  against 
one  Johnson.  Subsequent  to  the  judgment, 
and  before  execution,  Johnson  sold  the  whisky 
to  the  plaintiff,  but  possession  was  not  deliv- 
•ered  on  account  of  the  sickness  of  Taylor, 
with  whom  the  whisky  was  stored,  and  in 
whose  store  it  remained  when  it  was  levied  on 
and  sold.  It  was  shown  that  Johnson  had  of- 
fered to  sell  the  whisky  to  another  person,  not 
the  plaintiff,  to  prevent  its  being  levied  on  by 
virtue  of  the  execution  on  which  it  was  sold. 
The  court,  in  giving  their  opinion,  say:  "  If 
this  purchase  be  void,  there  would  be  no  safe- 
ty in  dealing  in  personal  property  with  a  man 
against  whom  there  was  a  judgment."  They 
proceed  to  state  that  to  render  the  sale  void, 
the  purchaser  must  not  only  know  that  there 
was  a  judgment,  but  he  must  make  the  pur- 
chase with  a  view  to  defeat  the  creditor's  exe- 
cution. "  The  non-delivery  of  the  goods  at  the 
time  of  the  sale  is  of  itself  a  circumstance  of 
fraud,  as  was  stated  in  Twyne's  case,  but  it  is 
only  prima  facie  evidence  of  fraud,  and  the 
circumstance  may  admit  of  explanation."  In 
the  case  of  Sturtevantv.  Bollard,  9  Johns.,  337, 
the  action  was  trespass  against  the  defendant 
as  sheriff  for  selling  some  blacksmith's  tools 
on  an  execution  against  one  Holt.  On  Aug.  2, 
1810,  judgment  was  obtained  against  Holt,  and 
on  the  29th  he  sold  his  tools  to  the  plaintiffs, 
who  were  merchants,  partly  for  cash  and  part- 
ly to  pay  a  debt  he  owed  the  plaintiffs;  the  bill 
of  sale  contained  an  agreement  that  Holt  I 
should  keep  possession  for  three  months.  The  ! 
court  held  this  sale  fraudulent  and  void.  Here  I 
the  circumstance  of  possession  in  the  vendor  ! 
was  not  explained;  in  addition  to  that  fact,  j 
all  the  circumstances  indicated  collusion  and  I 
WEND.  8. 


fraud.  Why  should  merchants  buy  black- 
smith's tools?  If  they  were  purchased  to  sell 
again,  why  leave  them  in  the  vendor's  posses- 
sion? *These  questions  could  not  be  [*39O 
answered  consistently  with  fair  dealing.  Kent, 
Ch.J.,  discussed  the  subject  with  great  ability, 
and  reviewed  many  cases;  and  in  conclusion 
lays  down  the  rule,  "  that  a  voluntary  sale  of 
chattels,  with  an  agreement  either  in  or  out  of 
the  deed,  that  the  vendor  may  keep  possession, 
is,  except  in  special  cases  and  for  special  rea- 
sons, to  be  shown  to  and  approved  by  the 
court,  fraudulent  and  void  as  against  credit- 
ors." The  previous  cases  in  this  court  are 
not  even  referred  to,  nor  any  intimation  given 
that  they  were  intended  to  be  overruled,  un- 
less such  was  the  necessary  inference  from  the 
rule  laid  down  in  the  conclusion  of  the  opin- 
ion; and  I  have  already  shown,  as. I  think,  that 
that  rule  differs  only  in  language,  and  not  in 
the  substance,  from  the  rule  in  Twyne's  case, 
and  in  the  previous  cases  in  this  court,  of  Seals 
v.  Guernsey,  and  of  Barrow  v.  Paxton.  The 
point  was  again  before  the  court  in  Wickham 
v.  Miller,  12  Johns.,  320.  That  was  an  action 
of  replevin.  The  defendant  justified  by  virt- 
ue of  an  execution  against  one  Canfield.  The 
goods  in  question  were  in  the  possession  of  the 
defendant,  as  constable,  when  the  plaintiff 
purchased  them,  probably  relying  on  the  ir- 
regularity of  the  executions  in  the  constable's 
hands.  One  question  was  whether  the  plaint- 
iff had  any  title,  having  purchased  with 
knowledge  of  the  executions  in  the  defendant's 
hands;  there  was  also  another  execution  which 
was  not  acted  on,  and  which  need  not  be  stat- 
ed. Yates,  J.,  in  giving  the  opinion  of  the 
court,  and  speaking  of  the  plaintiff's  purchase, 
says:  "  It  is  evident  that  at  the  time  he  knew 
of  the  judgment  before  the  magistrate.  I  am 
aware  that  this  knowledge  of  itself  would  not 
destroy  the  sale,  nor  would  the  non-delivery  of 
the  goods  be  more  than  prima  facie  evidence  to 
invalidate  it,  and  might  be  explained  by  cir- 
cumstances." In  the  case  of  Ludlow  v.  Nurd, 
19  Johns.,  220,  it  was  not  necessary  to  discuss 
the  point,  whether  possession  remaining  in  the 
vendor  rendered  the  sale  ipso  facto  void,  be- 
cause possession  in  that  case  did  accompany 
the  deed,  but  Ch.  J.  Spencer  recognized 
Twyne's  case  as  good  law,  and  the  cases  which 
followed.  No  intimation  was  given  in  this 
case,  nor  in  Wickham  v.  Miller,  both  of  which 
were  subsequent  to  Sturtevant  v.  Bollard,  that 
that  case  was  considered  inconsistent  with  the 
previous  *cases  in  this  court,  nor  was  [*39 1 
the  case  itself  decided  differently  from  pre- 
vious cases. 

The  subsequent  cases  have  all  recognized 
this  principle.  In  Butts  v.  Swartwood,  2  Cow., 
431,  Sutherland,  J.,  says:  "The  non-delivery 
of  the  bureau  is  only  one  circumstance  in  proof 
of  fraud,  and  it  is  accounted  for."  In  BusseU 
v.  Hopkins,  3  Cow.,  166,  the  question  was  very 
fully  and  ably  argued,  and  upon  due  consid- 
eration the  same  principle  was  adhered  to.  The 
reporter  has  appended  to  that  case  a  very 
learned  and  elaborate  note,  showing  conclu- 
sively that  the  principle  decided  by  the  court 
is  the  true  one,  and  is  supported  by  the  more 
modern  as  well  as  ancient  decisions  ;  see,  also, 
Jackson  v.  Mather,  7  Cow. ,  304 .  In  Stutson  v. 
Brown,  7  Id.,  732,  the  transaction  was  consid- 
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ered  fraudulent,  not  merely  because  possession 
did  not  accompany  the  bill  of  sale,  but  because, 
all  circumstances  considered,  the  sale  was  in- 
tended to  cover  the  property  from  the  execu- 
tion of  the  defendants,  which  was  soon  ex- 
pected. In  Jennings  v.  Carter,  2  Wend.,  449, 
Marcy,  J.,  says:  "It  is  well  settled  that  ex- 
planations may  be  given,  which  will  effect- 
ually repel  the  presumption  of  fraud  arising 
from  continuance  of  possession  in  the  vendor;" 
and  in  Divver  v.  McLaughlin,  2  Wend.,  596,  it 
was  held  that  "the  possession  of  personal 
property  by  the  vendor  or  mortgagor,  incon- 
sistent with  the  face  of  the  deed,  is  prima facie 
evidence  of  fraud,  but  subject  to  explanation." 
In  the  last  two  cases  the  explanation  offered 
was  deemed  insufficient,  and  the  transaction 
held  fraudulent.  In  the  first,  cattle  were  sold 
in  payment  of  an  old  debt  soon  after  a  judg- 
ment rendered  against  the  vendor,  and  when 
the  vendee  had  no  means  of  keeping  the  cat- 
tle— which  were  suspicious  circumstances 
against  the  fairness  of  the  transaction,  instead 
of  proving  the  absence  of  fraud.  In  the  other, 
there  existed  several  indicia  of  fraud,  as  enu- 
merated in  the  opinion,  page  600.  In  the  case 
before  the  court  there  are  no  facts  which  in- 
dicate fraud,  except  that  of  possession  remain- 
ing in  the  vendor  ;  all  the  other  circumstances 
repel  the  fraudulent  intent. 

Having  shown  what  is  the  law  in  this  State, 
and  that  possession  by  the  vendor  after  the 
sale  is  only  prima  facie  and  not  conclusive 
evidence  of  fraud,  it  is  unnecessary  to  in- 
392*]  quire  what  *is  the  law  in  other  States. 
If,  indeed,  the  courts  in  our  sister  States  had 
given  a  different  construction  to  the  same 
statute,  there  would  be  strong  reason  to  believe 
that  this  court  had  fallen  into  an  error,  but  I 
am  confident  it  will  be  found,  upon  a  critical 
examination,  there  is  little  or  no  real  difference 
between  us.  Some  of  them  say  that  such  pos- 
session renders  the  sale  absolutely  fraudulent, 
but  they  all  admit  there  may  be  exceptions ; 
and  I  venture  to  affirm,  after  an  examination 
of  many  of  the  cases,  that  there  is  not  a  case  to 
be  found  where  explanatory  evidence  has  been 
refused.  If  possession  by  the  vendor  is  con- 
clusive evidence,  then  it  cannot  be  contra- 
dicted. No  such  case  can  be  found  ;  and  if  so, 
the  inference  is  irresistible  that  such  possession 
is  not  conclusive  ;  and  if  not  conclusive,  it  is 
only  prima  facie. 

Although  the  bill  of  sale  in  this  case,  or 
rather  assignment,  was  absolute  in  its  terms, 
it  was  accompained  with  a  parol  agreement 
which  rendered  it  a  mortgage.  If  we  are  to 
understand,  as  I  think  is  warranted  by  the 
evidence  of  Hatch,  that  Hall  had  paid  the 
whole  $'2,000,  then  Hatch  had  no  legal  interest 
in  the  sloop  ;  there  was  no  definite  period  for 
which  he  had  a  right  to  the  possession,  and 
Hall  might  dispossess  him  at  pleasure.  All 
the  interest  he  had  was  an  equity  that  Hall 
should  return  to  him  the  proceeds  of  the  sale 
of  the  sloop,  after  deducting  what  was  due  to 
himself.  A  mere  equitable  interest  cannot  be 
sold  on  execution.  I  am,  therefore,  clearly  of 
opinion  that  the  plaintiff  is  entitled  to  recover, 
and  the  motion  for  a  new  trial  must  be  denied. 

Cited  in— 15  Wend.,  246 : 16  Wend.,  526 ;  20  Wend., 
640 ;  4  Hill,  308 ;  44  N.  Y.,  248. 
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Justice's  Certifcate  of  Judgment  Rendered  and 
Execution  Issued,  as  Evidence  in  Action  of 
Trespass  for  Selling  Property — Practice. 

A  certificate  of  a  justice  of  the  peace  of  a  judg- 
ment rendered  and  execution  issued  by  him,  is  evi- 
dence as  well  for  himself,  as  for  the  plaintiff  in  the 
execution,  in  an  action  of  trespass  for  selling  prop- 
erty by  virtue  of  such  execution. 

Such  certificate  may  be  granted  after  the  expira- 
tion of  office  of  the  justice  ;  and  it  seems,  that  an 
action  would  lie  for  a  false  certificate,  the  same  as 
if  granted  by  him  while  in  office. 

The  certificate  authenticating  the  certificate  of 
the  justice  must  be  given  by  the  clerk  of  the  county 
where  the  justice  resided  at  the  time  of  the  rendi- 
tion of  the  judgment. 

Citations— Laws  of  1824,  290,  sec.  20 ;  292,  sec.  29 : 1 
R.  L.  898,  sec.  21;  5  Wend.,  294;  Cow.  Tr.,  563;  T 
Cow.,  313. 

THIS  was  an  action  of  trespass  de  bonis  as- 
portatis,  tried  at  the  Onondaga  Circuit,  in 
Sept.,  1828,  before  the  Hon.  Enos  T.  Throop, 
then  one  of  the  Circuit  Judges. 

Property  of  the  plaintiffs  was  sold  by  a  con- 
stable, under  executions  agaiast  them,  issued 
by  Thompson,  as  a  justice  of  the  peace,  in 
favor  of  Huntley.  In  justification,  the  de- 
fendants produced  a  certificate  given  by 
Thompson,  certifying  that  in  Nov.,  1826,  he, 
as  a  justice  of  the  peace  of  Onondaga,  ren- 
dered two  judgments  in  favor  of  Huntley 
against  the  plaintiffs,  and  that  on  such  judg- 
ments he  issued  the  executions  under  which 
the  sale  was  had  ;  to  which  certificate  was  at- 
tached a  certificate  of  the  clerk  of  the  County 
of  Onondaga,  under  the  seal  of  the  county, 
certifying  that  at  the  date  of  the  judgments 
Thompson,  whose  signature  was  affixed  to  the 
certificate,  was  a  justice  of  the  peace  of  that 
county.  Thompson's  office  as  a  justice  expired 
on  the  last  of  Dec.,  1827,  and  his  certificate 
produced  on  the  trial  bore  date  Feb.  2,  1828. 
The  plaintiffs  objected  to  its  admission  as  evi- 
dence, on  the  grounds  that  a  party  could  not 
thus  furnish  evidence  for  himself,  and  if  that 
was  allowable,  that  he  could  not  make  such 
certificate  after  the  expiration  of  his  office. 
The  judge  sustained  the  objection.  The  de- 
fendants then  offered  to  prove  by  a  witness 
present  at  the  rendition  of  the  judgments,  that 
the  judgments  in  question  were  rendered  by 
Thompson  ;  this  evidence  was  objected  to,  for 
that  it  appeared  that  Thompson  kept  a  docket 
*of  judgments  rendered  by  him,  and  [*394 
that  secondary  evidence  was  inadmissible,  un- 
til the  non-production  of  the  docket  was  ac- 
counted for.  This  objection  was  also  sus- 
tained. The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiffs  for 
$195.45.  The  defendants  moved  for  a  new 
trial. 

Mr.  J.  Watson,  for  defendants. 

Mr.  J.  Fleming,  Jr.,  for  plaintiffs. 

By  (he  Court,  Sutherland,  J.  The  judge- 
erred  in  excluding  the  certificate  of  the  justice, 
which  was  offered  to  prove  the  judgment  un- 
der which  the  defendants  justified  the  trespass 
complained  of.  The  certificate  was  objected  to- 
on two  grounds :  1.  Because  the  justice  was 

WEND.  8. 


1832 


THE  PEOPLE  v.  LOOMIS. 


not  in  office  when  it  was  given,  and  bore  date; 
and  2.  On  the  ground  that  it  could  not  be  evi- 
dence in  favor  of  the  justice  himself,  he  being 
one  of  the  defendants.  The  Act  provides, Laws 
of  1824,  p.  292,  sec.  29,  and  1  R.  L.,  398,  sec. 
21,  "that  the  official  certificate  of  a  justice  of 
the  peace,  certifying  the  proceeding,  judgment 
and  execution  issued  thereupon,  in  every  case 
by  such  justice  rendered,  with  a  certificate 
thereon,  sealed  by  the  clerk  of  the  county 
where  such  justice  shall  reside,  certifying  that 
he  whose  signature  appears  on  said  exemplifica- 
tion was,  at  the  date  of  such  judgment,  a  jus- 
tice of  the  peace,  shall  be  good  and  legal  evi- 
dence in  any  court  of  justice  in  this  State,  to 
prove  the  facts  contained  in  such  exemplifica- 
tion, and  nothing  more."  The  object  of  this 
provision  was  to  faciliate  the  proof  of  justices' 
judgments,  and  to  dispense  with  the  trouble 
and  expense  of  procuring  their  personal  attend- 
ance in  order  to  prove  the  judgments  rendered 
by  them.  Benn  v.  Borst,  5  Wend.,  294.  Its 
operation  will  be  exceedingly  circumscribed, 
if  it  is  to  be  restricted  to  justices  actually  in 
office  ;  and  the  evil  intended  to  be  remedied 
will,  to  a  great  extent,  remain.  It  is  doing  no 
violence  to  the  language  of  the  Act  to  consider 
a  certificate  given  by  a  justice  after  his  office 
has  expired,  in  relation  to  an  act  performed  by 
him  when  in  office,  an  official  certificate  ;  and 
if  such  be  the  construction  of  the  Act,  there 
can  be  no  question  that  the  justice  would  be 
liable  for  a  false  certificate  given  after  his  of- 
395*]  flee  *had  expired,  in  the  same  manner 
and  to  the  same  extent  as  though  he  had  still 
been  in  office,  with  the  single  exception  of  re- 
moval from  office.  It  will  be  observed  that  the 
clerk  of  the  county  is  tocertify  that  the  justice 
was  in  office  at  the  date  of  the  judgment.mere- 
ly,  and  not  at  the  date  of  the  certificate.  This 
affords  a  fair  ground  of  inference  that  the  ex- 
istence of  the  latter  fact  was  not  deemed  by 
the  Legislature  essential  to  the  validity  of  such 
justice's  certificate.  It  is  said  that  the  Act  re- 
quires the  certificate  to  be  given  by  the  clerk 
of  the  county  where  the  justice  may  reside 
when  his  certificate  is  given.  This  is  not  the 
true  construction  of  the  Act  ;  it  must  be  given 
by  the  clerk  of  the  county  in  which  the  judg- 
ment was  rendered,  and  where  the  justice  then 
resided.  The  clerks  of  other  counties  have  no 
means  of  knowing  who  were  or  are  the  justices 
of  other  parts  of  the  State.  The  names  of  the 
justices  for  each  county  are  matter  of  record 
in  its  clerk's  office,  and  can  be  certified  only 
by  such  clerk.  Cow.  Tr.,  563.  The  20th  sec 
tion  of  the  Act  of  1824,  p.  290,  makes  it  the 
duty  of  justices  of  the  peace  to  give  transcripts 
of  the  judgments  rendered  by  them  when  re- 
quired, which  may  be  filed  in  the  county  clerk's 
office,  and  become  thereafter  liens  on  real  es- 
tate. The  language  of  this  section  is  no  broad- 
er or  more  comprehensive  than  that  of  the  29th. 
But  I  believe  it  never  has  been  doubted  that 
such  transcripts  may  be  given  by  a  justice  aft- 
er his  office  has  expired. 

The  certificate,  if  admissible  at  all,  was  com- 
petent evidence  for  the  justice,  as  well  as  the 
other  defendant;  it  is  but  prima  fade  evidence 
for  either.  The  Act  makes  no  distinction  upon 
this  subject.  It  makes  the  certificate  evidence 
in  every  case  ;  and  it  would  seem  to  be  more 
necessary  where  the  justice  himself  is  a  party 
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to  the  suit,  than  in  any  other  case;  as  it  would 
be  verv  difficult,  if  not  impossible,  to  prove 
the  judgment  in  any  other  manner.  Such  evi- 
dence seems  to  be  admissible,  therefore,  on 
the  ground  of  necessity.  Cornell  v.  Cook  7 
Cow.,  313. 

I  do  not  think  the  fact  that  the  justice  kept 
a  docket  was  sufficiently  proved  to  exclude 
parol  evidence  of  the  proceedings  before  him. 
*This  point,  however,  is  not  material,  [*39ft 
as  the  erroneous  decision  upon  the  other,  and 
more  important  question,  entitles  the  defend- 
ant to  a  new  trial. 

New  trial  granted  ;  costs  to  abide  the  event. 


THE  PEOPLE,  ex  rel.  SWAN  ET  AL., 
«. 

LOOMIS  ET  AL. 

Elections — Ballots  Containing  too  Many  Names,. 
Rejected —  Practice —  Costs. 

Where,  at  an  annual  town  meeting1,  the  electors 
limit  the  number  of  constables  to  be  chosen  to  four, 
ballots  coutaining  the  names  of  more  than  four 
persons  designated  as  voted  for  for  the  office  of 
constables  cannot  be  canvassed,  but  must  be  re- 
jected. 

Although  the  office  has  expired  when  judgment 
on  the  right  of  the  parties  comes  to  be  pronounced, 
the  eourt  will,  notwithstanding,  proceed  and  pro- 
nounce judgment,  as  the  relators,  if  successful,  are 
entitled  to  costs. 

Citations— 2  Johns.,  184 ;  2  R.  S.,  583,  sec.  37 ;  585, 
sec.  48. 

THIS  was  an  information,  in  the  nature  of 
a  quo  warranto,  filed  by  the  Attorney-Gen- 
eral, on  the  relation  of  A.  Swan  and  three 
other  persons,  claiming  to  have  been  elected 
constables  of  the  Town  of  Verona,  in  the 
County  of  Oneida.on  the  first  Tuesday  of  Mar., 
1830,  for  the  year  then  ensuing.  The  infor- 
mation,filed  in  July,1830,  charges  J.E.Looinis 
and  three  other  persons  with  jointly  and  sev- 
erally using  and  exercising  the  offices  of  con- 
stables of  Verona,  they  jointly  and  severally 
claiming,  without  any  legal  election,  etc.,  to 
be  constables  of  such  town,  and  to  have,  use 
and  enjoy  all  the  rights,  emoluments,  etc.,  ap- 
pertaining to  such  offices,  which  offices  they 
are  charged  with  having  jointly  and  severally 
usurped,  etc.  The  information  then  proceeds 
to  allege,  that  an  annual  town  meeting  for  the 
election  of  officers  was  held  in  Verona  on  the 
first  Tuesday  of  Mar.,  1830  ;  that  it  was  deter- 
mined by  the  electors  that  the  number  of  four 
constables  and  no  more  should  be  chosen  for 
the  then  ensuing  year  ;  that  the  relators  were 
duly  elected,  and  are  rightfully  entitled,  etc. 
The  defendants  put  in  separate  pleas,  each  one 
for  himself  alleging  that  at  the  town  meeting 
specified  in  the  information,  he  was  duly  elect- 
ed a  constable,  and  that  subsequently  he  took 
the  necessary  oath  of  office,  and  gave  the  re- 
quired security  ;  traversing  the  *elec-[*397 
tion  of  the  relators,  and  also  the  allegation  in 
the  information,  that  he,  by  himself,  or  in  con- 
junction with  the  other  defendants, had  usurped 
the  office  of  constable.  The  Attorney-General 
replied  to  each  plea,  that  the  defendant  plead- 
ing the  same  was  not  duly  elected,  and  reiter- 
ated the  allegation  that  the  relators  were  duly 
elected.  The  issues  thus  joined  were  tried  in 
Apr.,  1831,  and  a  special  verdict  found  by  the 
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jury,  which  states  the  holding  of  the  town 
meeting,  the  determination  of  the  electors  that 
four  constables  and  no  more  should  be  elected, 
the  balloting  and  canvass;  that  among  the  bal- 
lots, 176  ballots  were  found,  oil  which  ap- 
peared the  names  of  the  defendants,  together 
with  the  name  of  one  other  person,  and  that 
those  ballots  were  counted  and  allowed  by  the 
presiding  officers  as  legal  votes  for  the  defend- 
ants, and  they  declared  duly  elected  ;  that  a 
certain  number  of  votes  was  given  for  the  re- 
lators, and  that  they  were  duly  elected,  if  the 
176  ballots  above  specified  could  not  legally 
have  been  counted  and  allowed  to  the  defend- 
ants ;  and  whether  the  defendants  or  the  re- 
lators  were  duly  elected,  the  jurors  ask  the  ad- 
vice of  the  court,  etc.  The  verdict  further 
found,  that  the  defendants  entered  upon  the 
discharge  of  the  duties  of  the  offices  of  con- 
stables, and  acted  as  such  for  the  year  ensuing 
the  election. 

Mr.  W.  C.  Noyes,  for  the  relators.  The 
Act  of  the  presiding  officers  at  the  election  is 
not  conclusive  ;  they  are  mere  ministerial  of- 
ficers. IRS.,  344,  345  ;  Id.,  108,  sec  47  ;  3 
Burr., 1647;  4  Cow., 297;  8M.102;  11  Johns., 
158.  A  ballot  is  not  good  which  contains  a 
greater  number  of  names  of  persons  designat- 
ed to  any  office,  than  there  are  persons  to  be 
chosen  at  the  election  to  fill  such  office.  1  R. 
S.,  133,  sec.  12;  Id.,  344,  sec.  4.  The  issue  in 
this  case  was  properly  made  up;  4  Cow.,  124, 
n;  the  finding  that  the  defendants  are  not 
elected,  shows  that  the  relators  are  elected. 
Notwithstanding  the  offices  of  the  defendants 
have  expired  by  their  own  limitation, the  court 
will  give  judgment.  In  the  case  of  People  v. 
Sweeting,  2  Johns.,  184,  leave  to  file  an  infor- 
mation was  refused,  when  it  appeared  that  the 
office  sought  to  be  vacated  would  expire  before 
398*]  an  inquiry  could  be  had,  but  *here  the 
relators  may  make  and  file  a  suggestion  that 
they  have  sustained  damages  by  reason  of  the 
usurpation,  and  are  entitled  to  judgment  in 
their  favor.  2  R.  S.,  582,  sees.  32,  34. 

Mr.  S.  Beardsley,  for  the  defendants. 
The  relators  are  not  entitled  to  judgment.  The 
defendants  could  not  be  proceeded  against 
jointly.  Besides,  the  offices  have  expired.and 
judgment  of  ouster  would  be  a  nullity.  Judg- 
ment will  not  be  given  as  a  foundation  for  a 
suggestion  of  damages,  for  such  claim  could 
not  be  enforced  ;  if  damages  are  recovered, 
how  are  they  to  be  apportioned  among  the  re- 
lators, and  how,  as  between  the  defendants, 
could  contribution  be  enforced  ? 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  in 
reply.  The  information  is  not  against  the  de- 
fendants jointly ;  it  is  joint  and  several ;  the 
defendants  appeared  severally,  and  are  subject 
to  no  greater  responsibilities  than  they  would 
have  been  had  they  been  proceeded  against 
severally.  One  information  may  be  filed  against 
several  persons,  when  the  rights  of  such  per- 
sons to  the  same  office  may  properly  be  deter- 
mined on  one  information.  1  R.  L.(  108,  sec. 
4 ;  2  R.  S.,  584,  sec.  45.  This  is  precisely  the 
case  contemplated  by  the  statute.  The  court 
refused  to  interfere  in  the  case  of  Teelv.  Sweet- 
ing, because  then  there  was  no  further  remedy 
beyond  the  information  ;  now  it  is  otherwise. 
An  information  in  a  case  like  this  is,  in  effect, 
a  private  action. 
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By  the  Court,  Nelson,  /.  The  town  meet- 
ing of  the  Town  of  Verona,  in  Oneida  Co.,  in 
Mar.,  1830,  resolved,  in  pursuance  of  the  stat- 
ute, to  limit  the  number  of  constables  for  that 
year  to  four.  The  defendants  whom  the  pre- 
siding officers  of  the  town  meeting  determined 
were  duly  elected,  it  is  conceded,  had  not  a 
majority  of  votes  over  the  relators,  unless  there 
are  counted  for  them  176  ballots,  on  each  of 
which  were  five  names.  The  correctness  of 
the  decision  of  the  presiding  officers  depends 
upon  the  allowance  of  these  ballots.  There  is 
one  unanswerable  objection  to  the  admission 
of  these  ballots  to  a  count,  to  wit :  that  one 
elector  may  vote  for  every  candidate  for  the 
office  of  constable,  if  he  may  multiply  the 
names  *on  the  ballot  beyond  the  num.-  [*399 
ber  to  be  elected,  and  thereby,  in  effect,  cast 
two  votes.  Take  the  two  tickets  which  ap- 
pear to  have  been  run  in  this  case — if  one 
elector  can  cast  a  ballot  containing  five  names, 
he  may  one  of  eight,  and  thus  vote  (if  he 
chooses  to  insert  the  names)  for  both  tickets. 
It  would  be  impossible  for  the  presiding  offi- 
cers to  select  the  four  according  to  the  inten- 
tion of  the  voters,  and  four  only  should  be 
counted. 

The  remedy  must  be  entirely  fruitless  in 
this  case,  as  the  term  of  office  of  the  defend- 
ants has  long  ago  expired.  If  application  had 
been  made  for  the  quo  warranto,  we  should 
have  denied  it,  as  was  done  in  People  v.  Sweet- 
ing, 2  Johns.,  184.  Although  judgment  of 
ouster  will  be  unavailing,  and  the  damages,  if 
a  suggestion  be  made,  must  be  very  trifling, 
still  I  am  of  opinion  we  cannot  suspend  the 
judgment,  as  the  Revised  Statutes  are  impera- 
tive, and  give  to  the  prevailing  parties  costs. 
2  R.  S. ,  583,  sec.  37 ;  585,  sec.  48. 

Judgment  for  the  relators. 


STAGG  t>.  MUNRO,  Survivor  of  JAY. 

Pleading — Issue  as  to  Acceptance  of  Performance 
in  Action  of  Covenant. 

In  an  action  of  covenant,  to  recover  money  agreed 
to  be  paid  on  the  completion  of  certain  work  by  the 
plaintiff,  an  averment  that  the  plaintiff  had,  as 
nearly  as  it  was  possible,  in  all  things  well  and  truly 
performed,  and  that  such  performance  was  accept- 
ed by  the  defendant  as  a  full  and  perfect  perform- 
ance of  the  contract,  met  by  a  denial  of  the  defend- 
ant as  to  the  acceptance,  presents  the  simple  ques- 
tion whether  or  not  there  was  an  acceptance,  and 
on  failure  to  establish  the  fact  by  evidence,  the 
plaintiff  must  be  nonsuited. 

A  declaration  averring1  that  the  plaintiff  had  per- 
formed as  nearly  as  it  was  possible,  without  adding 
that  what  was  done  was  accepted  as  a  full  perform- 
ance, would  be  bad. 

T7RROR  from  the  Superior  Court  of  the  City 
Jj  of  N.  Y.  Feb.  23,  1804,  a  contract  was 
entered  into  between  the  parties,  by  which 
Stagg  agreed  to  level  a  tract  of  land  belonging 
to  the  defendants,  adjoining  Broadway,  in  the 
City  of  N.  Y.,  according  to  certain  ordinances 
and  regulations  *of  the  Corporation  of  [*4OO 
the  City,  by  digging  down  certain  parts  there- 
of and  filling  up  the  residue  ;  the  work  to  be 
done  within  18  months.  The  defendants  on 
their  part  engaged  to  pay  him  $10,000  for  the 
work,  $4,000  to  be  paid  as  the  work  progressed, 
and  the  balance,  $6,000,  when  the  work  was 
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completed.  A  map  was  annexed  to  the  con- 
tract delineating  the  level  according  to  which 
the  work  was  to  be  done  ;  and  it  was  stated  in 
the  contract  that  the  parties  believed  such  map 
to  correspond  with  the  regulations  and  ordi- 
nances of  the  Corporation,  but  if  it  should  be 
found  to  be  incorrect,  the  ground  to  be  filled 
and  leveled  according  to  the  real  and  actual 
regulations  prescribed  by  the  Corporation.  In 
Mar.,  1829,  Stagg  commenced  an  action  of 
covenant  upon  this  contract,  and  in  his  dec- 
laration averred  that  he  had,  as  nearly  as  it 
was  possible,  in  all  things,  well  and  truly  per- 
formed, etc.,  and  that  such  performance  was 
accepted  by  the  defendants  as  a  full  and  per- 
fect performance  of  the  contract,  and  alleged 
that  the  defendants  had  made  default  in  the 
payment  of  $3,000,  parcel  of  the  $6,000,  in 
the  contract  stipulated  to  be  paid,  and  so,  etc. 
The  defendants  craved  oyer  of  the  contract, 
and  pleaded:  1.  Non  est  factum;  2.  Pay- 
ment ;  and  3.  Denied  that  they  accepted  any- 
thing which  was  done  and  performed  by  the 
plaintiff  as  a  full  and  perfect  performance  of 
the  covenants,  etc.,  protesting  that  the  plaint- 
iff did  not,  as  nearly  as  it  was  possible,  in  all 
things,  well  and  truly  perform,  etc.  The  plaint- 
iff replied,  reiterating  the  acceptance. 

On  the  trial  of  the  cause  the  contract  was 
read  in  evidence,  and  the  defendant  admitted 
that  payments  to  the  amount  of  $7,500  had 
"been  made  on  the  same.  The  plaintiff  then 
offered  to  prove  that  he  had  performed  the 
contract  as  nearly  as  human  skill  could  per- 
form it,  and  that  $3,500,  part  of  the  last  in- 
stallment, had  been  paid  after  the  work  had  so 
been  done,  which  evidence  the  court  refused 
to  receive,  and  the  plaintiff  excepted.  The 
plaintiff  then  attempted  to  prove  an  accept- 
ance of  the  work  by  Mr.  Jay,  in  full  perform- 
ance of  the  contract,  but  failed  in  establishing 
the  fact.  He  next  read  in  evidence  a  memorial 
presented  to  the  Corporation  of  N.  Y.,  signed 
by  himself  and  the  defendants,  bearing  date 
in  Dec.,  1806,  setting  forth  substantially  the 
4O1*]  contract  between  *themselves  ;  admit- 
ting that  the  Corporation  had  not  then  adopt- 
ed any  plan,  nor  made  any  ordinance  perma- 
nently regulating  the  raising  and  filling  up  of 
the  grounds  in  question,  and  praying  that 
some  permanent  ordinance  might  be  adopted 
•declaring  the  height  to  which  the  grounds 
must  be  raised,  so  that  if  they  were  to  be  raised 
higher  than  they  then  were,  Stagg  might  be 
enabled  to  complete  his  contract;  and  if  they 
were  already  raised  to  a  sufficient  height,  that 
the  defendants  might  pay  him  $2,500,  which 
then  remained  to  be  paid  to  him.  The  plaint- 
iff then  proved  that  in  May,  1807,  the  city  sur- 
veyor regulated  Elm  St.  from  Anthony  St.  to 
Canal  St.  ;  that  the  street  was  regulated  with 
reference  to  an  open  canal  in  Canal  St. ,  and 
perfectly  conformed  to  the  level  of  the  work 
done  by  the  plaintiff  under  the  contract  in  this 
cause ;  and  that  an  ordinance  was  passed  regu- 
lating Elm  St.,  in  conformity  to  the  survey  of 
the  city  surveyor,  and  that  a  permanent  pub- 
lic edifice  was  erected  in  such  street.  The  pre- 
siding judge  ruled  that  there  was  no  evidence 
to  go  to  the  jury,  and  ordered  the  plaintiff  to 
be  nonsuited ;  the  plaintiff  excepted,  and  ap- 
plied to  the  court  to  have  the  nonsuit  set  aside, 
which  motion  was  denied,  and  judgment  ren- 
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dered  for  the  defendant.  The  plaintiff  sued 
out  a  writ  of  error. 

Messrs.  S.  M.  Fitch  and  J.  Anthon,  for 
plaintiff  in  error. 

Mr.  P.  A.  Jay,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  It  is  not  de- 
nied by  the  counsel  for  the  plaintiff  that  the 
judge  or  court  at  Nisi  Prius  ought  to  nonsuit 
the  plaintiff,  when  he  does  not  produce  suffi- 
cient evidence  to  warrant  a  verdict  in  his  favor; 
but  it  is  contended  that  sufficient  was  shown 
to  justify  a  recovery  in  favor  of  the  plaintiff 
for  the  balance  of  the  $10,000  remaining  un- 
paid. The  plaintiff,  in  his  declaration,  had 
stated  his  cause  of  action  to  be  a  balance  due 
him  upon  a  contract  under  seal  and,  of  course, 
set  forth  the  contract.  As  it  appeared  by  the 
contract  that  the  money  was  not  to  be  paid  un- 
til the  stipulated  labor  was  performed,  he  was 
bound  either  to  aver  performance  or  offer  an 
*excuse  for  non-performance.  He,  [*4O2 
therefore,  averred  a  qualified  performance,  and 
an  acceptance  thereof  by  the  defendants.  Had 
he  simply  averred  that  he  performed  his  part 
of  the  contract  as  nearly  as  it  was  possible, 
and  said  nothing  about  an  acceptance,  I  ap- 
prehend the  declaration  would  have  been  bad. 
It  would,  in  such  case,  be  a  sufficient  answer 
for  the  defendants  to  say  that  they  were  to  pay 
upon  the  performance  by  the  plaintiff  of  a  cer- 
tain act ;  if  he  cannot  perform,  we  are  not 
obliged  to  pay.  At  any  rate,  the  plaintiff  did 
aver  an  acceptance  of  what  was  done  by  him 
as  a  performance.  This  the  defendants  deny; 
and  this  was  the  only  matter  in  dispute  between 
the  parties.  It  is  true  there  were  three  issues: 
1.  Upon  non  est  factum;  2.  Payment ;  and  3. 
Acceptance  of  performance.  Under  this  state 
of  the  pleadings,  the  plaintiff  at  the  trial  was 
bound  to  prove  :  1.  The  execution  of  the  con- 
tract; and  2.  Performance  on  his  part,  before 
the  defendant  could  be  required  to  make  any 
defense.  The  execution  of  the  instrument  was 
admitted,  and  the  amount  paid  was  also  ad- 
mitted ;  which  admission,  however,  was  pre- 
mature, for  the  defendant  was  under  no  neces- 
sity to  prove  payments  until  the  plaintiff  had 
made  out  his  case.  That  two  issues,  therefore, 
were' found  or  conceded  in  favor  of  the  plaint- 
iff, is  not  strictly  true,  for  the  defendant  denied 
all  liability  to  "make  the  last  payment  men- 
tioned in  the  contract,  until  the  plaintiff  should 
have  performed  his  part  of  the  agreement.  The 
plaintiff  had  only  proved  the  contract,  which 
alone  did  not  sustain  his  action  ;  he  was  bound 
further,  to  prove  a  breach  of  it  by  the  defend- 
ant, and  that  could  not  happen  until  the  plaint- 
iff had  performed  on  his  part.  The  averment 
of  partial  performance  was  not  enough  to  cast 
an  acceptance  upon  the  defendant.  The  ques- 
tion then  is,  was  there  sufficient  evidence  to 
prove  an  acceptance  by  the  defendants?  The 
only  evidence  that  had  any  bearing  on  the  ques- 
tion is  what  was  said  by  Mr.  Jay,  which 
amounts  to  nothing,  under  the  circumstances 
of  this  case  ;  he  merely  said  that  the  business 
ought  to  be  amicably  settled,  but  he  had  had  no 
agency  in  the  management  of  the  business,  and 
knew  nothing  about  it.  It  is  not  pretended 
that  Mr.  Munroe  accepted  the  work  done  as  a 
performance  of  the  contract;  and  the  memorial 
afterwards  presented  to  the  Corporation  shows 
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4O3*]  *that  there  had  never  been  an  accept- 
ance. There  was  not,  therefore,  sufficient  evi- 
dence to  support  this  issue  ;  but  the  contrary 
was  proved  by  the  plaintiff's  own  evidence. 
The  nonsuit  was  right,  and  the  court  properly 
refused  to  set  it  aside. 
Judgment  affirmed,  with  single  costs. 

Cited  in— 17  Barb.,  434. 


SEYMOUR  &  BOUCK,  Canal  Commissioners, 


VAN  SLYCK  ET  AL. 

Appropriation  of  Payments  —  Right  of,  by  Debt- 
ors —  If  he  Omits,  Creditor  may  Apply  —  Where 
no  Application  is  made,  Law  Appropriates 
According  to  Justice  and  Equity  —  Intention  of 
Parties  —  When  Inferred  from  Circumstances 
—  Long  Running  Accounts  —  Sureties  —  Rights 
of—  Presumption  as  to  Time  of  Delivery  of  Of- 
ficial Bond  —  Effect  of  Indorsement  of  Negotia- 
ble Paper  —  Note  Received  by  Public  Officer  as 
Collateral  Security  for  Debt  Due  the  State  — 
Debtor  cannot  Avail  himself  of  Laches  of  Of- 
ficer Affecting  such  Note. 

According  to  the  general  doctrine  of  appropria- 
tion of  payments,  where  there  are  several  accounts 
or  transactions  between  the  same  parties,  the  debt- 
or has  the  right  to  direct  to  which  account  the  pay- 
ment shall  be  applied  ;  if  he  omits  to  give  directions, 
the  creditor  may  apply  it  to  which  account  he 
pleases  ;  and  if  no  application  be  made  by  either 
party,  the  law  will  appropriate  it  according  to  the 
justice  and  equity  of  the  case  ;  and  as  a  general  rule, 
in  the  absence  of  all  indications  of  the  will  or  inten- 
tion of  the  parties,  the  law  will  apply  the  payment 
to  the  extinguishment  of  the  debts  according  to  the 
priority  of  time  ;  this  rule,  however,  is  subject  to 
qualifications  and  exceptions. 

The  intentions  of  the  parties,  either  debtor  or 
creditor,  in  relation  to  the  appropriation,  may  be 
inferred  from  circumstances,  when  it  has  not  been 
expressly  declared  ;  and  accordingly,  where  a  col- 
lector of  tollo  on  the  canal  made  a  payment  in  July, 
corresponding  precisely  in  amount  with  an  account 
of  tolls  which  he  had  returned  as  collected  by  him 
in  the  preceding  month  of  May,  there  being  at  the 
time  no  other  charge  in  the  Comptroller's  office 
against  him,  except  a  trifling  balance  for  previous 
months,  and  in  August  made  another  payment,  also 
precisely  corresponding  in  amount  with  the  ac- 
count of  tolls  rendered  as  collected  in  the  month  of 
June,  it  was  held,  that  a  jury  from  such  circum- 
stances were  warranted  to  find  that  the  Collector 
intended  the  payment  in  July  to  apply  to  the  tolls 
returned  as  collected  in  the  month  of  May. 

It  seems,  also,  that  where  there  is  a  general  ac- 
count against  a  collector,  in  which  the  debits  and 
credits  are  entered  as  they  occur,  and  at  time  of  a 
payment  there  is  but  one  charge  existing  against 
him  at  the  accounting  office  known  to  him,  and  no 
direction  given  by  him  as  to  its  application,  that  the 
passing  of  the  payment  by  the  Comptroller  to  his 
general  credit  will,  prima  facie,  be  considered  as  an 
appropriation  by  the  State  to  the  payment  of  the 
charge  then  existing. 

Where,  according  to  the  ordinary  course  of  busi- 
ness, the  monthly  returns  of  moneys  collected  as 
tolls  were  not  made  until  from  five  to  seven  weeks 
after  the  expiration  of  the  month  in  which  the  tolls 
accrued,  it  was  held,  that  a  payment  made  Apr.  21, 
could  not  have  been  intended  or  understood,  either 
4O4*]  *t>y  the  Collector  or  the  Comptroller,  as  a  pay- 
ment of  the  tolls  of  that  month,  and  that  the  sureties 
of  the  Collector  in  a  suit  against  them  were  entitled 
to  have  such  payment  applied  to  the  tolls  of  pre- 
vious months. 

As  between  debtor  and  creditor,  where  the  whole 
indebtedness  is  from  the  same  individual,  and  where 
debts  and  credits  are  perpetually  occurlng,  in  long 

NOTE.—  Application  of  payment.  See,  Pattison 
v.Hull,  9  Cow.,  747.  note. 
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running  accounts,  and  no  balances  are  adjusted, 
otherwise  than  for  the  mere  purpose  of  making 
rests,  payments  will  be  applied  to  extinguish  the 
debts  according  to  the  priority  of  time  ;  but  where 
sureties  are  bound  for  the  paying  over  of  moneya 
by  their  principal,  and  a  general  account  is  kept 
with  the  principal,  in  which  all  debits  and  credits 
are  entered,  and  during  the  progress  of  the  account 
there  be  a  change  of  sureties,  each  set  of  sureties  is 
entitled  to  the  benefit  of  the  moneys  received  dur- 
ing the  period  of  their  respective  suretyships,  so  far 
as  the  parties  have  not  either  expressly  or  by  nec- 
essary implication,  arising  from  the  circumstances. 
of  the  case,  applied  the  payments. 

Where  a  bond  for  the  faithful  performance  of  the 
duties  of  a  collector  of  tolls  was  given  to  the  Canal 
Commissioners,  bearing  date  on  the  first  day  of 
June,  with  a  certificate  of  the  sufficiency  of  the 
sureties  indorsed  thereon  by  a  public  officer,  under 
date  of  the  25th  of  June,  it  was  held  that  the  ad- 
missions of  the  Canal  Commissioners  that  they  pre- 
sumed that  the  bond  was  not  delivered  to,  or  ac- 
cepted by  them,  until  after  the  indorsement  of  the 
certificate  of  approval,  was  not  sufficient  to  repel 
the  legal  presumption  that  the  bond  was  delivered  ' 
and  accepted  on  the  day  of  its  date,  when  the  ad- 
mission was  accompanied  with  the  declaration  that 
they  had  no  recollection  as  to  the  time  when  the 
bond  was  delivered. 

The  indorser  of  a  note  not  negotiable  has  no  right,. 
in  an  action  against  him,  to  insist  upon  a  previous 
demand  of  the  maker  and  notice  of  non-payment; 
the  indorsement  is  equivalent  to  a  guaranty  that 
the  note  will  be  paid,  and  not  a  conditional  under- 
taking to  pay  if  the  maker  does  not  ;  an  absolute 
guaranty  may  be  written  over  the  indorsement, 
upon  which  a  recovery  may  be  had. 

Where  a  note  is  received  by  an  officer  of  the  gov- 
ernment as  collateral  security  for  the  payment  of 
a  debt  due  the  State,  the  debtor  cannot  avail  him- 
self of  the  neglect  or  omission  of  the  officer  to  per- 
form the  duties  which  the  law  in  ordinary  cases  im- 
poses upon  a  party  thus  receiving  a  note  ;  and  even 
shou|d  the  officer  expressly  assume  responsibility  in 
relation  to  such  note,  as  to  prosecute  it  to  judg- 
ment, it  seems  that  the  State  would  not  be  respon- 
sible for  any  laches  that  might  occur. 

Citations-1  Ld.  Raym:,  286  ;  2  Str..  1194  ;  14  East, 
239,  244,  n.  a  ;  Peake  Ev.:  251  ;  Peake  IV.  P.,  64  ;  2Esp. 
JV.  P.,  66:  5  Taunt.,  596;  1  Com.  L.  K.,  56.  201.  401  ;  4 
Cranch,  320  ;  9  Wheat.,  735,  737,  738  ;  3  Cai.,  14,  137  :  7 
Cranch,  272  ;  6-T.  R.,  123  ;  6  Taunt.,  325  ;  Chit.,  Bills, 
86.  142,  ch.  4  ;  9  Johns.,  217  ;  1  Salk.,  132  ;  1  Ball.,  194  : 
2  Ball..  249  ;  1  Str.,  478  ;  3  East,  482  ;  6  Cranch,  222  ;  4 
Mass.,  258  ;  12  Johns.,  159  :  17  Johns.,  326  ;  11  Wheat., 
184  ;  1  Pet.,  318. 


was  an  action  of  debt,  tried  at  the  Al- 
JL  bany  Circuit  in  Feb.,  1830,  before  the  Hon. 
James  Vanderpoel,  one  of  the  Circuit  Judges. 
The  suit  was  on  a  bond,  conditioned  for  the 
faithful  discharge  by  Van  Slyck  of  the  duties 
of  the  office  of  Collector  of  Tolls  at  Rochester; 
i.  e.,  to  pay  over  all  moneys  which  might  be 
received  by  him  as  Collector,  and  well  and 
truly  in  all  things  to  execute  the  office  of  Col- 
lector, etc.  The  other  defendants  *were  [*4-O5 
the  sureties  of  Van  Slyck.  The  bond  bore 
date  June  1,  1825.  The  plaintiffs  claimed  to 
recover  the  balance  of  all  moneys  received  by- 
Van  Slyck,  as  Collector,  between  June  1,  1825, 
and  Apr.  13,  1826,  including  both  dates,  and 
not  paid  over  by  him  to  the  Comptroller  of  the 
State.  From  the  monthly  returns  made  by 
Van  Slyck,  it  appeared  that  during  the  above 
period,  he  had  received  as  tolls  the  sum  of 
$66,590.80.  Apr.  14,1826,a  new  bond,  with  new 
sureties,  was  executed  by  Van  Slyck,  who  waa 
Collector  at  Syracuse  in  the  years  1824  and  1825, 
and  until  May  4,  1826.  At  the  Comptroller's 
office  one  general  account  was  kept  with  Van 
Slyck,  from  the  commencement  to  the  termi- 
nation of  his  office,  in  which  he  was  charged 
with  the  several  amounts  specified  in  his 
monthly  returns,  and  credited  with  all  pay- 
ments made  by  him.  It  appeared  that  he  had 
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fully  accounted  for  all  moneys  received  by  him 
during  the  year  1824,  except  a  small  amount 
charged  as  errors.  For  the  month  of  Mar., 

1825,  he  was  charged  with  $15.84  ;  for  Apr., 
with  $9,939.63  ;  for  May,  with  $12,571.54  ;  for 
June,  with  $11,436.29  ;  and  for  the  residue  of 
that  year,  with  $54,596.11  ;  making  a  total  of 
$88,559.41 ;  and  during  the  same  period,  he 
was  credited  with  payments  to  the  amount  of 
$75,858.26,  leaving  a  balance  against  him  of 
fl2.701.25.      The  first  three    credits  during 
the  year  1825  were  as  follows,  to  wit :  May 
30,  $9,936.63  ;  July  22,  $12,571.54 ;  Aug.  23, 
$1 1,436.29.  When  the  payment  was  made  July 
22,  no  directions  were  given  by  Van  Slyck  as 
to  its  application,  and  no  other  appropriation 
was  made  by  the  Comptroller  than  by  credit 
ing  it  to  Van  Slyck's  account  generally.     No 
application  was  made  or  notice  given  by  the 
sureties  of  Van  Slyck  to  the  Comptroller,  in 
relation  to  the  payments  made  by  Van  Slyck. 
In  addition  to  the  above  balance  of  $12,701.25 
Van  Slyck  stood  charged  on  the  books  of  the 
Comptroller    with  the   tolls  of    Apr.,    1826, 
amounting  to  $9,007.85  :  with  those  of  May, 
to  the  4th  day  of  that  month,  $2,192.73  ;  with 
errors  in  1824,  $357.62,  and  a  like  charge  in 

1826,  of  $578.69.     On  the  other  hand  he  was 
credited  with  a  payment  made  Apr.  21,  1826, 
of  $891.07,  and  with  another  June  5,  1826,  of 
4O6*]  $9,417.89,  *leaving  a  balance  against 
him  on  the  whole  account  of  $14,529.18. 

The  plaintiffs  conceded  that  the  sureties  of 
the  defendant,  Van  Slyck,  were  accountable 
for  only  $557.90  of  the  tolls  of  Apr.,  1826, that 
sum  being  the  amount  collected  up  to  the  14th 
of  that  month,  and  that  they  were  not  liable 
for  the  error  in  the  account  of  1824,  nor  for 
the  tolls  of  May,  1826  ;  making  those  deduc- 
tions from  the  general  balance,  would  leave 
due  only  $3,528.88.  But  then  the  plaintiffs  in- 
sisted that  the  defendants  were  not  entitled  to 
be  credited  the  sum  of  $12,571.54  paid  July  22, 
1825,  contending  that  such  sum  should  be  ap- 
plied in  discharge  of  the  tolls  of  the  preceding 
May,  with  which  it  precisely  corresponded  in 
amount,  and  also  that  the  defendants  were  not 
entitled  to  be  credited  with  the  moneys  paid  in 
April  and  June,  1826,  such  payments  being 
properly  applicable  to  the  tolls  received  in 
April  and  May,  1826,  and  if  those  payments 
were  not  allowed  as  credit  to  the  defendants, 
that  then  a  large  balance  was  due  to  the  plaint- 
iffs, which  they  claimed  to  be  $17,092.27. 

On  the  part  of  the  defendants  it  appeared 
that  the  amount  of  tolls  collected  in  the  months 
of  Mar.,  Apr.  and  May.  1825, exceeded  $22,000, 
and  in  the  succeeding  months  of  J  une  and  July, 
exceeded  $18,000;  that  the  whole  amount  of 
tolls  collected  from  June  1,  1825,  to  and  includ- 
ing the  month  of  Dec.following,  was  $66,032. 40; 
that  the  payments  into  the  treasury  during 
the  same  period,  and  including  the  payment 
of  July  22,  were  $65,920.53,  leaving  only 
$111.87  as  the  difference  between  the  two  last 
sums.  It  further  appeared  that  no  tolls  were 
charged  as  collected  in  the  year  1826,  until  the 
month  of  Apr. ,  when  the  collector  was  charged 
for  the  tolls  of  that  month  $9,007.85;  but  by  a 
statement  furnished  by  the  plaintiffs  on  the 
trial,  it  was  admitted  that  up  to  Apr.  14,  1826, 
when  the  liability  of  the  sureties  in  this  case 
ceased,  only  the  sum  of  $557.90  had  been  col- 
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I  lected,  which,  added  to  the  above  sum  of 
I  $111.87,  makes  $669.77.  Apr.  21,  1826,  Van 
|  Slyck  paid  into  the  treasury  $891.07,  which  to- 
gether with  the  payment  made  June  5,  1826, 
of  $9,417.89,  was  credited  to  his  general  ac- 
|  count.  In  addition  to  *the  defenses  [*4O7 
|  arising  out  of  these  facts, the  defendants  insist- 
i  ed  that  the  bond  on  which  this  action  was 
j  brought  was  not  delivered  until  June  25,  1825, 
and  that,  consequently,  they  were  not  respon- 
sible for  tolls  collected  in  that  month  previous 
to  that  day,  which  it  was  shown  amounted  to 
$9,282.71.  The  evidence  in  relation  to  the  de- 
livery of  the  bond  was  the  following:  Seymour, 
one  of  the  plaintiffs,  on  being  called  upon  and 
inquired  of  as  to  the  time  of  the  delivery  of  the 
bond,  and  being  informed  that  the  inquiry 
was  made  for  the  purpose  of  ascertaining  the 
true  time  of  the  delivery,  to  be  shown  on  the 
trial  of  the  cause,  stated  that  he  took  the  bond, 
but  could  not  recollect  at  what  time  it  was  de- 
livered to  him,  but  should  presume  that  it  was 
not  delivered  to  nor  accepted  by  him  until 
after  the  indorsement  of  a  certificate  of  approv- 
al made  by  Judge  Samson  (which  certificate 
bears  date  June  25,  1825,  and  in  which  the 
judge  certifies  that  he  is  satisfied  that  the  oblig- 
ors of  the  bond  are  good  and  responsible  as 
bail  for  $18,000);  thattheCanal  Commissioners 
at  that  time  made  it  a  practice  in  taking  such 
bonds,  to  require  the  approval  of  the  sureties 
by  a  judge,  for  their  own  security,  before  ac- 
cepting of  the  bond,  and  that  it  was  his  opin- 
ion that  such  was  the  case  in  this  instance,  but 
that  he  had  no  recollection  as  to  the  time  when 
the  bond  was  delivered — it  might  have  been 
either  before  or  after  the  approval.  The  de- 
fendants also  insisted  that  they  were  entitled  to 
an  allowance  of  $1,000  on  account  of  a  note 
which  had  been  received  by  Bouck,  one  of  the 
plaintiffs,  of  Van  Slyck  as  collateral  security 
for  tolls.  The  note  was  given  by  Elisha  Ely  to 
Harvey  Ely  and  Van  Slyck  (not  negotiable)  for 
$1,000,  dated  Jan.  18,  1826,  payable  3  months 
after  date,  at  the  N.  Y.  State  Bank,  and  was 
indorsed  in  blank  by  Harvey  Ely  and  by  Van 
Slyck;  it  was  delivered  by  Bouck  to  the  Comp- 
troller, with  information  for  what  purpose  it 
had  been  received.  It  did  not  occur  to  the 
Comptroller,  when  the  note  fell  due,  to  have 
the  money  demanded  and  notice  given  to  the 
indorsees.  Three  days  after  the  note  became 
due,  he  ascertained  that  no  funds  had  been  de- 
posited in  the  bank  where  the  note  was  pay- 
able, to  take  it  up,  and  immediately  sent  no- 
tice to  the  indorsers  of  the  non-payment,  and 
that  they  would  be  looked  to  for  payment.  A 
suit  was  commenced  *against  the  mak-  [*4O8 
er  of  the  note,  a  judgment  obtained  against 
him,  and  he  was  confined  on  a  ca.  sa.  issued  on 
the  judgment;  no  steps,  however,  were  taken 
to  collect  the  money  of  the  indorsers,  and  it 
was  admitted  that  Harvey  Ely  was  solvent.  At 
the  time  of  the  trial  of  this  cause  Van  Slyck 
was  insolvent. 

The  judge  charged  the  jury  that  the  evidence 
given  by  the  defendants  was  not  sufficient  to 
raise  the  presumption  that  the  bond  was  not 
delivered  until  the  indorsement  of  the  approv- 
al by  Judge  Samson,  but  that,  on  the  contrary 
thereof, it  must  be  presumed  to  have  been  de- 
livered on  the  day  of  its  date;  that  as  Van  Slyck 
did  not  designate  on  what  particular  account 
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he  made  the  payment  in  July  of  $12,571.54,  [ 
and  as  no  application  had  been  made  or  notice 
given  by  the  sureties,  the  State  had  a  right  to 
apply  it  to  the  credit  of  an  account  existing 
against  Van  Slyck  for  tolls  previous  to  the  sure- 
ties in  this  case  becoming  his  bail;  that  such 
application  might  be  made  by  the  State,  al- 
though the  payment  had  been  made  from  mon- 
eys accrued  for  tolls  after  the  sureties  in  this 
case  had  become  bound, and  instructed  the  jury 
to  make  such  application;  that  Van  Slyck,  not 
having  designated  the  debt  to  which  he  wished 
the  payment  to  be  applied,  the  State  had  the 
right  to  apply  it  to  the  payment  of  any  previ- 
ously existing  debt,  especially  as  at  the  time  of 
such  payment  there  were  no  charges  on  the 
books  of  the  Comptroller,  except  for  tolls  re- 
ceived previous  to  June,  1825;  and  that  from 
the  latter  fact,  and  the  correspondence  in 
amount  between  such  payment  and  the  tolls  of 
May,  1825,  the  jury  might  fairly  presume  that 
Van  Slyck  intended  the  payment  for  the  tolls 
of  May;  that  the  defendants  were  not  entitled 
to  the  benefit  of  any  payments  made  by  Van 
Slyck  subsequent  to  Apr.  13,  1826,  the  day  of 
the  expiration  of  their  bond ;  and  that  there  had 
not  been  such  negligence  or  delay  on  the  part 
of  the  plaintiffs,  or  of  the  State,  in  relation  to 
the  $1,000  note,  as  would  oblige  the  plaintiffs, 
or  the  State,  to  assume  the  same,  and  entitle  the 
defendants  to  an  allowance  on  account  thereof. 
The  jury  found  a  verdict  for  the  plaintiffs.and 
assessed  their  damages  at  $17,031.51.  The  de- 
fendants moved  for  a  new  trial. 

Mr.  D.  D.  Barnard,  for  defendants.  The 
judge  erred  in  instructing  the  jury  that  the 
bond  in  question  was  to  be  presumed  to  have 
4O9*]  *been  delivered  on  the  day  of  its  date; 
and  in  deciding  that  the  defendants  were  not 
entitled  to  an  allowance  or  credit  of  the  $1,000 
note,  for  although  the  note  was  not  negotiable, 
the  indorsement  by  the  payees  was  equivalent 
to  a  •guaranty;  13  Johns.,  175;  the  amount 
might  have  been  collected  of  the  payees,  or  if 
not  collectable,  it  is  is  owing  to  the  omission  or 
neglect  of  the  officer  of  the  State, by  which  the 
defendants  should  not  be  prejudiced.  The  de- 
falcation or  neglect  of  Van  Slyck  to  pay  over 
the  moneys  received  by  him,  happened  pre- 
vious to  the  date  of  the  bond.  May  30  he  had 
paid  less  than  $10,000,  although  he  had  then 
collected  upwards  of  $22,000.  The  next  pay- 
ment was  in  July,  the  amount  of  which  was 
far  less  than  the  tolls  collected  in  June  and 
July.  The  sureties  are  entitled  to  an  allowance 
of  all  payments  made  during  the  existence  of 
the  bond,  not  exceeding  in  amount  the  tolls 
actually  received  during  the  same  time.  Noth- 
ing is  to  be  inferred  from  the  correspondence 
or  agreement  in  amount  between  the  sum  paid 
in  July  and  the  tolls  collected  in  May,  as  to  the 
intent  of  Van  Slyck  that  the  payment  should 
apply  to  that  particular  item  of  the  account;  a 
better  solution  of  the  circumstance  is,  that  that 
particular  sum  was  paid  to  lull  suspicion  on 
the  part  of  the  officers  of  the  State.  If  the 
judge  decided  correctly  in  reference  to  the  pay- 
ment of  July,  1825,  he  erred  in  instructing  the 
jury  as  to  the  payments  of  Apr.  and  June, 
1826,  for  if  the  first  was  applicable  to  previous- 
ly existing  items  of  indebtedness,  the  last 
ought  to  have  been  applied  in  the  same  manner. 

The  general  doctrine  of  the  appropriation 
414 


or  imputation  of  payments  does  not  apply  to 
this  case;  the  issue  excluded  it.  The  plaintiffs 
claimed  to  recover  for  moneys  received  by  the 
collector  while  the  bond  was  in  force,  which  it 
was  alleged  he  had  neglected  to  pay  over. 
The  defendants  pleaded  that  he  had  paid  over, 
and  the  judge  decided  that  although  such 
moneys  had  been  paid,  still  the  defendants  were 
not  entitled  to  be  credited  therefor,  and  that 
the  plaintiffs  might  appropriate  them  to  pre- 
vious items  of  indebtedness.  Nor  for  another 
reason  does  the  doctrine  apply;  there  were  not 
two  debts;  there  was  but  one  account  against 
Van  Slyck  during  the  whole  term  of  his  office. 
*Nor  does  it  apply  because  there  were  [*41O 
persons  other  than  the  debtor  and  creditor  in- 
terested in  the  appropriation,  the  sureties  of 
Van  Slyck,  whose  rights  could  not  be  affected 
by  any  dealings  between  the  parties.  Ordi- 
narily, it  is  of  little  consequence  to  which  of 
two  debts  a  payment  is  applied;  not  so  where 
there  are  sureties,  and  where  the  principal  is 
insolvent.  7  Cow.,  775,  n.  Also,  where,  as  in 
this  case,  there  is  an  unbroken  account  against 
a  party  having  sureties  answerable  for  the 
faithful  discharge  of  his  obligations,  each  set 
liable  only  for  a  particular  portion  of  time,  it  is 
right  and  just  that  each  should  have  the  benefit 
of  the  amount  of  moneys  collected  and  actually 
paid  over  during  the  term  for  which  they  were 
responsible;  so  it  was  held  in  the  IT.  8.  v.  Jan- 
uary, 1  Cr.,  572,  a  case  similiar  to  this,  and  in 
that  case  it  was  also  held  that  the  ordinary 
doctrine  of  appropriation  did  not  apply.  Again; 
if  the  State  had  the  right  to  make  the  appro- 
priation, it  was  lost  by  the  omission  to  exercise 
it.  According  to  the  civil  law,  the  creditor  is 
bound  to  make  the  appropriation  at  the  time 
of  receiving  the  money.  1  Meriv.,  605.  The 
common  law  allows  greater  latitude,  but  it 
never  has  been  decided  that  the  creditor  may 
make  his  election  after  controversy  has  arisen 
and  suit  brought.  In  U.  8.  v.  Kirkpatrick,  9 
Wh.,  720,  it  was  held  that  it  was  too  late  to 
make  election  after  controversy  arisen.  Be- 
sides, here  the  payment  was  appropriated  to 
the  general  account,  after  which  it  could  not 
be  changed;  2  Pet.  Cond.,  123,  n.  by  «7.  Story; 
U.  8.  v.  Kirkpatrick,  7  Wh.,  737,  and  Samev. 
Nicholl,  12Wh.,505;  and  it  never  was  changed, 
the  payment  being  originally  placed  to  the 
credit  of  the  collector  on  the  general  account, 
and  so  remaining  at  the  time  of  the  trial.  If 
the  judge  meant  to  say  that  the  law  in  such 
cases  made  the  appropriation  as  the  plaintiffs 
desired,  he  erred;  for  without  the  act  of  Van 
Slyck  there  could  be  no  appropriation  of  the 
moneys  collected  during  the  existence  of  the 
bond  to  an  item  of  previous  indebtedness,  and 
unless  he  directed  such  appropriation,  the  law, 
according  to  its  own  notions  of  justice,  would 
apply  the  payment  in  discharge  of  the  liabili- 
ties of  the  sureties,  to  the  bond  in  question. 

*Mr.  Greene  C.  Bronson,  Atty-  [*41 1 
Gen.,  for  the  plaintiffs.  If  there  was  doubt  as 
to  the  time  when  the  bond  was  delivered,  the 
question  should  have  been  submitted  to  the 
jury;  instead  of  doing  so,  the  defendants  called 
on  the  judge  to  decide  the  question  as  one  of 
law ;  he  determined  it  against  them,  and  they 
must  submit.  If  the  bond  was  not  actually  de- 
livered June  1,  it  must  be  considesed  as  exe- 
cuted on  that  day,  and  remaining  in  the  hands 
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of  Van  Slyck,  as  the  agent  of  the  plaintiffs, 
and  the  delivery,  whenever  it  took  place,  would 
relate  back  to  its  date  ;  9  Mass.,  310  ;  but  it  is 
immaterial  when  it  was  delivered,  as  it  mani- 
festly appears  that  the  tolls  collected  during 
the  whole  month  of  June  were  duly  paid  over. 
On  the  coming  in  of  each  monthly  return,  a 
debt  to  the  amount  of  the  moneys  thereby  ad- 
mitted to  be  received,  was  acknowledged,  and 
when  there  are  several  debts  owing  by  an  in- 
dividual, the  payment  of  a  specific  sum,  cor- 
responding precisely  with  one  of  such  several 
debts,  is  strong  evidence  of  the  intention  of  the 
debtor  to  discharge  such  particular  debt.-  Such 
was  the  fact  in  relation  to  the  payment  of  July, 
1825;  it  corresponded  precisely  with  the  amount 
of  tolls  collected  in  May;  and  besides,  at  the 
time  of  the  payment,  there  was  no  other 
charge  on  the  books  of  the  Comptroller  to  which 
the  moneys  then  paid  could  apply.  Acts  are 
equivalent  to  declarations  as  to  appropriations 
of  payments,  and  a  correspondence  in  amount 
between  an  existing  debt  and  a  payment  made, 
is  evidence  of  the  intention  of  the  parties  that 
the  payment  shall  apply  to  such  debt,  instead 
of  another  due  to  the  same  creditor.  Robert  v. 
Garnie,  3  Cai. ,  14.  Circumstances  in  such  cases 
are  equivalent  to  facts,  and  a  special  appro- 
priation may  be  inferred  from  the  circum- 
stances of  the  case  and  the  nature  of  the  trans- 
action. 4  Cr.,  317;  14  East,  204;  5  Taunt,  201. 
The  sureties  of  Van  Slyck  for  the  year  1824,  in 
a  suit  against  them,  would  have  a  right  to  in- 
sist that  the  payment  of  July  corresponding 
precisely  in  amount  with  the  tolls  collected  in 
May  preceding,  should  be  applied  in  discharge 
of  such  tolls.  Admitting  the  money  paid  was 
actually  collected  subsequent  to  June  1,  and 
misapplied  by  Van  Slyck,  his  sureties  for  1825 
are  not,  on  that  account,  discharged.  It  was 
to  guard  against  misapplications  that  sureties 
412*]  were  required.  *A  payment  to  the 
State  on  another  account  than  that  for  which 
the  sureties  were  bound,  is  the  same  as  if  the 
principal  had  extinguished  a  debt  owing  by 
him  to  a  third  person;  the  principle  is  the  same, 
whether  the  payment  be  to  the  State  or  to  a 
stranger.  As  to  the  time  of  the  appropriation 
— it  is  said  there  is  a  difference  between  the 
civil  and  the  common  law,  and  a  preference  is 
asked  for  the  former.  It  is  the  fashion  of  the 
day  to  magnify  the  civil  law,  to  the  prejudice 
of  the  common  law,  without  regard  to  the  val- 
ue of  the  latter.  See  Evans,  Poth.,  528.  The 
common  law  is  founded  on.no  particular  code 
of  any  nation,  but  is  the  collected  wisdom  of 
what  is  valuable  in  the  institutions  of  all  na- 
tions, as  it  regards  the  rights  of  persons  and 
property;  all  have  been  made  to  contribute  to 
the  fund  which  we  claim  as  our  richest  inherit- 
ance. By  the  common  law,  if  the  debtor  fails 
at  the  time  of  the  payment  to  direct  the  appli- 
cation, and  there  be  several  debts  owing  by 
him,  the  creditor  may  make  the  appropriation; 
and  if  the  debtor  will  not  assert  his  rights  at 
the  time  of  payment,  why  should  courts  hunt 
for  pretexts  to  control  the  creditor  ?  The  case 
of  Goddard  v.  Cox,  2  Sir.,  1194,  shows  that  the 
appropriation  may  be  made  at  the  trial ;  and  so 
it  was  held  in  Field  v.  Holland,  6  Cr.,  8,  where 
it  was  said,  that  when  both  the  creditor  and 
the  debtor  have  neglected  to  make  the  appro- 
priation, the  court  will  direct  it,  and  that,  too, 
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in  satisfaction  of  the  security  most  precarious; 
thus  giving  the  creditor,  instead  of  the  debtor, 
the  preference.  So,  also,  in  9  Mod.,  427,  it  is 
said  the  application  may  be  made  at  any  time 
before  the  final  settlement  of  an  account.  In 
U.  8.  v.  Kirkpatrick,  J.  Story  lays  down  a  dif- 
ferent rule,  but  his  opinion  on  the  point  was 
not  called  for  by  the  case  under  consideration, 
and  is  at  variance  with  all  former  cases.  In  4 
Mas.,  303,  the  same  learned  judge  decided  that 
a  payment  made  during  the  time  of  one  set  of 
sureties  may  be  applied  to  the  discharge  of 
balances  due  during  the  time  of  previous  sure- 
ties, this  decision  is  confirmed  in  U.  8.  v.  Kirk- 
patrick; whether  it  can  be  supported  upon  con- 
ceded principles  of  law,  is  submitted  to  the 
consideration  of  the  court.  If  it  be  sound,  and 
applicable  to  this  case,  it  will  very  materially 
lessen  the  plaintiffs'  claim.  As  to  the  note  re- 
ceived as  collateral  security,  *the  only  [*413 
duty  attaching  to  the  plaintiffs  was  to  receive 
and  apply  the  money;  it  was  not  negotiable, 
and  notice  to  indorsers  was  not,  therefore,  nec- 
essary; and  the  indorsement  being  considered 
as  a  guaranty,  it  was  not  incumbent  on  the 
plaintiffs  to  sue  the  guarantors,  to  save  their 
rights  on  the  principal  security.  Where  a  pub- 
lic officer  takes  a  note  as  collateral  security 
from  a  debtor  of  the  government,  the  debtor  is 
not  entitled  to  credit  until  the  money  be  paid; 
and  if  laches  occur  on  the  part  of  the  public 
agent,  the  government  is  not  answerable.  U.S. 
v.  Kirkpatrick,  9  Wh.,  720 ;  Same  v.  Van  Zandt, 
11  Id.,  184;  7  Cr.,  575;  1  Pet.,  318.  The  in- 
dorsement of  the  note  by  the  payees  was  not  a 
guaranty;  a  guaranty  may  be  written  over  a 
blank  indorsement,  where  such  is  the  agree- 
ment of  the  parties,  but  otherwise  not.  12 
Johns.,  159;  17 Id.,  326. 

Mr.  A.  Van  Vechten,  in  reply.  Until  the 
bond  was  approved,  it  was  inoperative,  and 
the  appointment  incomplete.  From  the  evi- 
dence it  is  manifest  the  bond  did  not  go  into 
effect  until  June  25;  the  presumption,  there- 
fore, upon  which  the  judge  relied,  instead  of 
being  supported,  is  rebutted  by  the  evidence. 
The  time  of  delivery  was  matter  in  pats,  and 
should  have  been  passed  upon  by  the  jury. 
The  question  of  fact  was  not  submitted  to  the 
judge;  he  was  requested  to  instruct  the  jury  in 
reference  to  the  time  of  delivery,  and  the  ex- 
ception was  taken  to  his  charge.  It  is  an  ac- 
knowledged principle  that  the  liability  of  a 
surety  cannot  be  extended  by  construction; 
nor  can  it  be  extended  by  presumption  or  re- 
lation. In  this  case  it  is  contended  for  the 
plaintiffs  that  it  shall  be  presumed  not  only 
that  the  bond  was  delivered  June  1,  but  that 
the  money  paid  in  July  was  collected  previous 
to  that  day;  if  such  was  the  fact,  it  should 
have  been  proved.  So,  also,  if  the  plaintiffs 
relied  upon  the  similarity  of  the  amounts  as 
evidence  of  intention,  that  question  should 
have  been  submitted  to  the  jury.  4.  Pet.,  1. 
If  presumption  was  to  be  indulged,  the  legal 
presumption  was,  that  the  Collector  paid  over 
the  moneys  as  soon  as  received.  If  the  pay- 
ment of  July  was  applicable  to  previous  items 
of  indebtedness,  then  the  payments  of  Apr. 
and  June,  1826,  should  have  been  credited  to 
the  defendants.  They  *also  were  en-  [*414 
titled  to  be  credited  the  amount  of  the  note;  it 
was  received  as  collateral  security — the  indorse- 
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have  been  written  over  the  names  of  the  in- 
dorsers,  for  why  else  did  they  indorse?  The 
note  was  not  negotiable;  the  sole  object  of  the 
indorsement  was  to  give  further  security,  and 
an  agreement  to  guarantee  might  well  be  pre- 
sumed by  the  jury. 

By  the  Court,  Sutherland,  J.  The  first 
question  which  arises  in  this  case  is  as  to  the 
time  when  the  bond,  upon  which  the  action  is 
founded,  was  delivered  and  accepted.  The  evi- 
dence adduced  by  the  defendants,  I  am  in- 
clined to  think,  was  not  sufficient  to  counter- 
vail the  legal  presumption  of  the  delivery  of 
the  bond  on  the  day  of  its  date.  The  practice 
of  the  Canal  Commissioners,  requiring  a  cer- 
itficate  from  some  judge  of  the  Court  C.  P.  of 
the  sufficiency  of  the  sureties  in  these  bonds 
before  they  accepted  them,  was  a  mere  volun- 
tary regulation  of  their  part,  not  prescribed  by 
law,  adopted  as  a  matter  of  precaution  and 
convenience,  but  which  they  might  dispense 
with  in  any  given  case  without  a  violation  of 
their  official  duty.  It  would  be  giving  an  un- 
due influence  to  such  a  regulation  to  permit  it 
to  decide  the  time  of  the  delivery  of  the  bond, 
whenever  its  date  varies  from  the  date  of  the 
certificate.  Mr.  Seymour  in  this  case  has  no 
knowledge  or  recollection  upon  the  subject; 
he  says  so  expressly.  If  we  were  to  hold,  there- 
fore, that  the  bond  did  not  take  effect  until  the 
date  of  Judge  Samson's  certificate,  it  would  be 
solely  upon  the  ground  that  the  Commissioners 
must  be  presumed  not  to  have  accepted  the 
bond  until  such  certificate  was  indorsed  upon 
it,  because  it  was  their  general  practice  to  re- 
quire such  certificate;  but  a  practice  entirely 
voluntary,  not  required  by  law,  and  which 
might  be  disregarded  without  any  prejudice  to 
the  public  interest.  It  will  be  recollected  also 
that  this  evidence  is  drawn  from  the  declara- 
tions or  admissions  of  the  plaintiffs  on  the  rec- 
ord, and  that  those  declarations  may  not  have 
been  accompanied  with  the  explanations  and 
qualifications  which  might  have  been  given,  if 
it  had  been  competent  to  produce  them  as  wit- 
nesses in  the  cause.  There  may  have  been  a 
delivery  and  a  conditional  acceptance,  to  be- 
come absolute  when  the  certificate  was  obtained 
415*]  which,  by  relation,  would  make  *it 
a  valid  delivery  and  acceptance  from  the  date 
of  the  bond.  The  charge  of  the  judge,  there- 
fore, was  correct,  that  the  evidence  was  not 
sufficient  to  repel  the  legal  presumption  that 
the  bond  was  delivered  and  accepted  on  the 
day  of  its  date. 

The  next  inquiry  is  as  to  the  proper  applica- 
tion of  the  sum  of  $12,571.54,  which  was  paid 
by  Van  Slyck,  and  credited  on  the  books  of 
the  Comptroller  July  22,  1825.  This  has  been 
applied  as  a  credit  towards  the  tolls  received 
by  Van  Slyck  in  the  month  of  May,  1825,  be- 
fore the  bond  in  question  was  given.  The 
sureties  contend  that  it  should  be  applied  to- 
wards the  tolls  received  after  they  became 
sureties,  especially  as  the  payment  was  made, 
as  they  allege,  out  of  moneys  collected  for 
tolls  which  accrued  after  they  became  sure- 
ties, and  that  the  State  had  no  right  to  apply 
the  payment  to  the  extinguishment  of  a  defal- 
cation of  Van  Slyck,  existing  prior  to  the  exe- 
cution of  the  bond  in  question,  and  while  he 


Slyck  held  the  office  of  Collector  during  the 
year  preceding  the  execution  of  the  bond,  and 
had  other  sureties  that  year;  and  that  the  bond 
executed  by  the  defendants  expired  Apr.  14, 
1826,  when  Van  Slyck  gave  new  bail.  The  de- 
fendants were  his  sureties  from  June  1,  1825, 
the  date  of  the  bond,  to  Apr.  14,  1826.  The 
former  Comptroller  testified  that  the  accounts 
of  Van  Slyck  were  kept  with  him,  from  the 
commencement  to  the  termination  of  his  office; 
that  there  was  no  account  opened  or  kept  with 
the  sureties  of  Van  Slyck,  and  that  he  did  not 
know;  when  the  payment  of  $12,571.54  was 
made,  that  a  new  bond  had  been  executed  and 
the  sureties  changed;  that  the  sureties  of  Van 
Slyck  made  no  application  of  and  gave  no  no- 
tice to  the  witness  in  relation  to  the  payments 
made  by  Van  Slyck;  and  that  as  soon  as  drafts 
or  certificates  were  received  from  him,  they 
were  passed  to  his  credit  in  the  books  of  the 
office;  that  no  directions  were  given  by  Van 
Slyck,  at  the  time  of  the  payment  of  this  sum, 
as  to  its  application;  and  the  witness  made  no 
other  application,  except  to  credit  it  to  his  ac- 
count generally  at  the  time  when  it  was  re- 
ceived; that  at  that  time  there  were  no  charges 
in  his  office  against  Van  Slyck  for  tolls,  except 
for  the  months  of  'March,  April  and  May,  the 
returns  for  the  month  of  June  not  *hav-  [  *4 1 6 
ing  been  received  until  after  July  28;  that  the 
charge  for  the  month  of  Mar.,  1825,  was  15.84, 
that  for  Apr.,  $9,939.63,  and  that  Van  Slyck 
paid  May  30,  1825,  $9,936.63,  being  within  $3 
of  the  tolls  of  April,  and  leaving  due  July  22 
the  sum  of  $18.84  on  account  of  the  months  of 
March  and  April,  and  the  sum  of  $12,571.54 
for  the  month  of  May;  that  the  collectors  were 
required  to  make  out  their  returns  monthly 
immediately  after  the  end  of  the  month,  but 
as  they  were  voluminous,  they  were  not  gen- 
erally completed  until  after  the  middle  of  the 
succeeding  month,  and  were  not  often  received 
at  the  Comptroller's  office  until  the  latter  end 
of  such  succeeding  month;  that  until  the  re- 
turns came  in,  there  were  no  means  of  know- 
ing at  the  Comptroller's  office  what  had  been 
received  by  the  collectors,  nor  what  sum  was 
to  be  charged  to  them;  that  from  May  30  to 
July  22,  1825,  no  payment  was  made  by  Van 
Slyck  on  account  of  tolls,  and  that  the  amount 
received  by  him  in  the  month  of  May  was  not 
known  nor  charged  to  him  at  the  Comptrol- 
ler's office  until  the  coming  in  of  the  return  for 
that  month,  which,  having  been  sworn  to  at 
Rochester,  June  20,  was  not,  probably,  re- 
ceived at  the  Comptroller's  office  until'six  or 
eight  days  after ;  that  from  the  manner  in  which 
Van  Slyck  kept  his  accounts  of  tolls  received, 
he  could  know  the  amount  received  at  the  end 
of  each  month,  whether  he  sent  in  his  return 
to  the  Comptroller  or  not.  The  return  for  the 
month  of  May  showed  that  the  tolls  collected 
in  that  month  amounted  to  sum  of  $12,571.54, 
the  precise  sum  paid  July  22  following;  and  the 
return  for  the  month  of  June  was  $11,436.29, 
which  was  the  precise  amount  of  the  next  pay- 
ment made  by  Van  Slyck  Aug.  23  ensuing. 

The  general  doctrine  in  relation  to  the  ap- 
propriation of  payments,  where  there  are  sev- 
eral accounts  or  transactions  between  the  par- 
ties, is  too  well  settled  to  require  discussion. 
The  debtor  has  a  right  to  direct  to  which  ac- 
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count  the  payment  shall  be  applied.  If  he 
gives  no  direction,  the  creditor  may  apply  it  to 
which  he  pleases.  If  no  application  is  made  by 
either  party,  the  law  will  appropriate  it  ac- 
cording to  the  justice  and  equity  of  the  case  ; 
4 17*J  and  as  a  general  rule,  in  the  *absence 
of  all  indication  of  the  will  or  intention  of  the 
parties,  the  law  will  apply  the  payment  to  the 
extinguishment  of  the  debt  according  to  the 
priority  of  time.  This  latter  position  is  subject 
to  certain  qualifications  and  exceptions,  which, 
however,  it  is  now  unnecessary  to  notice.  1 
Ld.  Raym.,  286  ;  2  Str.,  1194,  and  cases  cited; 
14 East,  239,  244,  n.  a;  PeakeEv.,  251 ;  Peake 
N.  P.,  64  ;  2  Esp.  N.  P.,  66  ;  Peters  v.  Ander- 
-son,  5 Taunt.,  596  ;  ICom.  Law  R.,  201,  56  ;  4 
Cr.,  320  ;  9  Wh.,  737  ;  3  Cai.,  14.  The  inten- 
tion of  the  parties,  either  debtor  or  creditor,  in 
relation  to  the  appropriation,  may  be  inferred 
from  circumstances,  where  it  has  not  been  ex- 
pressly declared.'  It  has  already  been  stated 
that  Van  Slyck  gave  no  directions  in  relation 
to  the  application  of  this  payment ;  that  at  the 
time  when  it  was  made,  the  charge  for  the 
May  tolls  was  the  only  charge  on  the  books  of 
the  Comptroller  against  him,  and  that  he  knew 
the  fact  (except  a  small  balance  of  $18.84,  for 
the  months  of  March  and  April),  that  this  pay- 
ment corresponded  precisely  in  amount  with 
the  charge  for  the  May  tolls,  and  that  it  was 
passed  to  his  general  credit  on  the  books  of  the 
Comptroller.  These  circumstances  would  jus- 
tify a  jury  in  finding  that  Van  Slyck  intended 
this  payment  for  the  tolls  received  in  the  month 
of  May  ;  so  the  jury  in  this  case  were  in- 
structed by  the  judge  who  tried  the  cause,  and 
I  think  were  correctly  instructed.  The  pre- 
sumption that  Van  Slyck  intended  that  that 
payment  should  be  applied  to  the  tolls  for  the 
month  of  May,  and  not  to  those  for  the  month 
of  June,  is  strengthened  by  the  circumstance 
that  his  next  payment  made  in  August  was  the 
precise  amount  of  the  June  tolls  ;  such  a  coin- 
cidence between  two  successive  returns  and 
payments  could  hardly  have  been  accidental. 
But  independently  of  the  presumed  intention 
of  Van  Slyck,  I  am  inclined  to  think  that  the 
State  must  be  considered  as  having  appropri- 
ated this  payment,  at  the  time  it  was  made,  to 
the  May  tolls.  Those  tolls  were  the  only 
charge,  of  any  importance,  at  that  time  exist- 
ing on  the  books  of  the  Comptroller  against 
Van  Slyck,  and  the  passing  of  this  payment  to 
his  general  credit  must  certainly,  prima  facie, 
be  an  application  of  it  to  such  previous  indebt- 
edness. Judge  Story,  in  the  U.  8.  v.  Kirkpai- 
rick,  9  Wh.,  737,  738,  says,  in  cases  of  running 
4 1 8*]  *accounts,  where  debits  and  credits  are 
perpetually  occurring,  and  no  balances  are 
otherwise  adjusted  than  for  the  mere  purpose 
of  making  rests,  the  court  are  of  opinion  that 
payments  ought  to  be  applied  to  extinguish  the 
debt  according  to  the  priority  of  time  :  so  that 
the  credits  are  to  be  deemed  payments  pro 
tanto  of  the  debts  antecedently  due.  That  case 
resembled  this,  in  being  an  action  against  a 
public  officer  (a  collector  of  the  revenue)  and 
his  sureties  ;  and  it  is  believed,  that  as  a  gen- 
eral principle,  the  doctrine  laid  down  by  Judge 
Story  is  sound.  The  charge  of  the  circuit 
judge,  therefore,  so  far  as  it  relates  to  this 
point,  was  substantially  correct,  and  the  ex- 
ception to  it  was  not  well  taken. 
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The  next  inquiry  is.  whether  the  defendants 
were  entitled  to  have  the  payments  made  by 
Van  Slyck  Apr.  21  and  June  5,  1826,  after  the 
bond  had  expired,  applied  to  the  payment  of 
tolls  received  by  him  during  the  existence  of 
the  bond  in  question.  It  will  be  recollected 
that  the  bond  expired  Apr.  13,  1826.  Apr.. 21, 
a  payment  of  $891.07  was  made,  and  June  5, 
another  payment  of  $9,417.89.  Neither  of 
these  payments  have  been  credited  to  Van 
Slyck  in  the  verdict  of  the  jury.  The  case  does 
not  disclose  the  particular  time  or  manner  in 
which  they  were  made  ;  they  must  be  consid- 
ered, therefore,  as  having  been  made  in  what 
is  shown  to  have  been  the  ordinary  course  of 
the  Collector,  and  to  have  been  passed  to  his 
general  credit,  when  made,  on  the  books  of  the 
Comptroller.  It  will  also  be  recollected  that  it 
appears  from  the  testimony  of  the  Comptroller, 
that  although  the  collectors  were  required  to 
make  their  returns  monthly,  immediately  after 
the  end  of  the  month,  yet  that  they  were  not 
generally  completed  and  received  at  the  Comp- 
troller's office  until  the  latter  end  of  the  suc- 
ceeding month  ;  and  the  dates  of  the  affidavits 
of  Van  Slyck  attached  to  his  monthly  returns, 
deposing  to  their  accuracy,  show  the  correct- 
ness of  this  statement.  Thus  the  affidavit  sub- 
joined to  the  return  for  May,  1825,  was  sworn 
to  at  Rochester,  June  20 ;  that  to  the  return  for 
June,  July  28  ;  for  July,  Aug.  29  ;  for  Aug.. 
Sep.  11  ;  for  Sep.,  Nov.  2  ;  for  Oct.  and  Nov.. 
not  until  Feb.  21,  *1826  ;  the  date  of  [*419 
the  affidavits  to  the  returns  of  Dec.,  1825,  and 
Apr.,  1826,  is  not  given.  And  it  appears  from 
an  exhibit  which  gives  the  dates  at  which  the 
various  payments  were  received  at  the  Comp- 
troller's office,  that  they  were  not  generally  re- 
ceived until  about  a  month  after  the  date  of  the 
affidavit  to  the  last  preceding  return.  The  Col- 
lector, therefore,  was  in  the  habit  of  retaining 
the  tolls  for  from  five  to  seven  weeks  after 
the  end  of  the  month  for  which  they  were  re- 
ceived, before  he  paid  them  over  or  accounted 
for  them  to  the  Comptroller.  It  seems,  neces- 
sarily, to  result  from  these  facts  that  the  pay- 
ment of  $891.07,  made  Apr.  21,  1826,  could 
not  have  been  intended  or  understood,  either 
by  Van  Slyck  or  the  Comptroller,  as  a  pay- 
ment of  the  tolls  of  that  month  ;  and  the 
money,  if  in  fact  the  proceeds  of  the  tolls  of 
April,  must  have  been  received  before  the 
14th,  when  the  bond  of  the  defendants  ex- 
pired, as  money  received  after  that  would 
hardly  have  reached  the  Comptroller's  office,  in 
the  ordinary  mode  of  remitting,  before  the 
21st.  The  defendants,  therefore,  upon  every 
principle,  were  entitled  to  the  credit  of  that 
payment. 

In  relation  to  the  $9,417.89,  paid  June  5,  the 
case  is  not  so  clear.  According  to  Van  Slyck's 
return,  the  tolls  received  in  the  month  of  April 
were  $9,007.85.  A  part  of  this  payment,  there- 
fore, may  have  been  the  proceeds  of  tolls  re- 
ceived after  Apr.  13  ;  how  much  was  in  fact 
received  after  that  date,  the  evidence  does  not 
disclose.  The  whole  could  not  have  been,  be- 
cause it  exceeds  $410,  the  receipts  of  the  whole 
of  that  month;  and  the  uniform  and  established 
course  of  business  between  the  Collector  and 
the  Comptroller,  repels  the  supposition  that 
any  part  of  that  payment  was  designed  or  un- 
derstood by  the  parties  to  be  applicable  to  the 
27  417 
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tolls  of  the  month  of  May,  or  to  have  been  the 
proceeds  of  that  month.  We  have  not  here,  as 
in  the  case  of  the  payments  of  July  22  and 
Aug.,  23,  1825,  the  important  and  controlling 
circumstance  of  a  precise  coincidence  between 
the  payment  and  the  return  of  any  preceding 
month,  to  aid  in  ascertaining  the  intention  of 
the 'parties  as  to  its  application.  We  have  noth- 
ing but  the  fact,  that  when  the  payment  was 
made,  there  was  a  large  balance  against  Van 
Slyck  on  the  books  of  the  Comptroller,  inde- 
42O*]  pendently  of  and  anterior  *to  the  return 
of  the  month  of  April  (whether  the  return  for 
that  month  had  then  been  received  does  not 
appear),  and  that  the  payment  was  made  and 
credited  as  on  general  account.  Upon  these 
facts,  it  appears  to  me  that  the  payment  of 
June  5,  1826,  cannot  be  considered  as  having 
been  specifically  appropriated,  either  by  Van 
Slyck  or  the  Comptroller,  and  that  the  law 
must  make  the  application  according  to  its  own 
notions  of  justice.  I  fully  accede  to  the  gen- 
eral proposition  laid  down  by  the  Supreme 
Court  of  the  United  States  in  U.  8.  v.  Kirk- 
patrick,  9  Wh.,  737,  that  in  cases  of  long  run- 
ning accounts,  where  debits  and  credits  are 
perpetually  occurring,  and  no  balances  are 
otherwise  adjusted  than  for  the  mere  purpose 
of  making  rests,  payments  ought  to  be  applied 
to  extinguish  the  debts,  according  to  the  pri- 
ority of  time.  There  can  be  no  objection  to  this 
principle  in  the  ordinary  cases  of  debtor  and 
creditor,  where  the  whole  indebtness  is  from 
the  same  individual.  But  in  a  case  like  this, 
where,  although  the  account  is  continued  and 
unbroken,  there  has  during  its  progress  been 
a  change  of  sureties,  I  am  inclined  to  think  the 
principle  ought  not  to  be  applied.  So  far  as 
the  parties  have  not,  either  expressly  or  by 
necessary  implication  arising  from  the  circum- 
stances of  the  case,  applied  the  payments,  it  is 
obviously  just  and  equitable,  as  it  regards  the 
sureties,  that  each  should  have  the  benefit  of 
the  amount  actually  received  by  his  principal 
during  the  period  of  his  suretyship,  so  far  as 
it  can  be  ascertained.  Such  was  the  doctrine 
of  the  Supreme  Court  of  the  United  States  in 
IT.  8.  v.  January,  7  Cr. ,  572.  In  that  case  a 
collector  of  the  revenue  had  given  two  bonds 
at  different  times,  with  different  sureties,  and 
the  supervisor  of  the  revenue,  to  whom  the 
collector's  payments  were  made,  had  promised 
the  Collector  to  apply  them  exclusively  to  the 
bond  first  given,  although  some  of  them  were 
for  money  collected  and  paid  after  the  second 
bond  was  given.  It  was  held  that  the  promise 
of  the  supervisor  did  not  bind  the  U.  S.,  and 
did  not  amount  to  an  application  of  the  pay- 
ments to  the  first  bond  ;  and  after  stating  the 
general  rule  as  to  the  application  of  payments, 
the  court  say  that  the  rule  adopted  in  ordinary 
cases  is  not  applicable  to  a  case  circumstanced 
like  this — where  the  receiver  is  a  public  officer, 
421*]*not  interested  in  the  event  of  the  suit, 
and  who  receives  on  account  of  the  U.  S. — 
where  the  payments  are  indiscriminately  made 
— and  where  different  sureties,  under  distinct 
obligations,  are  interested  ;  and  it  will  be  ad- 
mitted, they  observe,  that  moneys  arising  due, 
and  collected  subsequently  to  the  execution  of 
the  second  bond,  cannot  be  applied  to  the  dis- 
charge of  the  first  bond,  without  manifest  in  ju 
ry  to  the  surety  in  the  second  bond.  Justice 
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between  the  different  sureties  can  only  be  done 
by  reference  to  the  Collector's  books.  Apply- 
ing this  principle  to  the  case  at  bar,  it  would  en- 
title the  defendants  to  be  credited  for  so  much 
of  the  amount  paid  by  Van  Slyck  June  5,  as 
can  be  shown  to  have  been  received  by  him  for 
tolls  prior  to  Apr.  14,  1826,  when  new  sureties 
were  given. 

The  omission  of  the  Comptroller  to  give  no- 
tice to  theindorsers  of  the  non-payment  of  the 
$1,000  note,  left  with  him  as  collateral  secu- 
rity by  Van  Slyck,  did  not,  I  apprehend,  in 
judgment  of  law,  render  the  plaintiffs  or  the 
State  chargeable  with  it.  The  note  was  not 
negotiable;  it  was  made  by  ElishaEly,  payable 
to  Harvey  Ely  and  P.  A.  Van  Slyck,  three 
months  after  date — not  to  their  order  or  bearer 
— and  by  them  indorsed  in  blank.  It  is  not 
essential  to  the  validity  of  a  bill  of  exchange, 
or  promissory  note,  as  an  instrument  under  the 
statute  or  according  to  the.  custom  of  mer- 
chants, that  it  should  be  negotiable,  6  T.  R.,. 
123;  Bex  v.  Box,  6  Taunt.,  325,  S.  C.;  1  Com. 
L.  R.,  401,  Chit.,  Bills,  86  ;  Downing  v.  Back- 
enstors,  3  Cai.,  137  ;  9  Johns.,  217;  although  at 
one  period  it  was  seriously  questioned.  The 
indorsement  and  transfer  "of  such  an  instru- 
ment is  good,  so  as  to  make  theindorsers  liable 
to  the  indorsee,  although  it  will  not  give  the 
indorsee  a  right  of  action  in  his  own  name 
against  the  maker.  Hill  v.  Lewis,  1  Salk.,  132  ; 
Chit.,  Bills,  ch.  4,  p.  142;  1  Ball.,  194;  2 Ball., 
249.  The  indorsement  in  such  a  case  is  equiv- 
alent to  the  making  of  a  new  note  ;  it  is  a 
guaranty  that  the  note  will  be  paid— it  is  a  di- 
rect and  positive  undertaking,  on  the  part  of 
the  indorser,  to  pay  the  note  to  the  indorsee, 
and  not  a  conditional  one  to  pay  if  the  maker 
does  not,  upon  demand, after  due  notice.  Chit., 
Bills,  142;  Str.,  478;  3  East,  482  ;  6  Cr.,  222  ;  4 
Mass.,  258.  The  indorser  *in  such  a  [*422 
case,  I  apprehend,  is  not  entitled  to  the  usual 
privilege  of  an  indorser  of  negotiable  paper;  he 
stands  in  the  relation  of  principal  and  not 
surety  to  his  indorsee,  and  has  no  right  to  in- 
sist upon  a  previous  demand  of  the  maker,  and 
notice  of  non  payment.  An  absolute  guaranty 
may  be  written  over  his  indorsement,  upon 
which  a  recovery  may  be  had  against  him.  12 
Johns.,  159;  17  Johns.,  326.  The  indorsers  in. 
this  case,  therefore,  were  not  discharged  by 
the  omission  of  the  Comptroller  to  give  them, 
immediate  notice  of  the  non-payment  of  the 
note;  and  the  only  question  is,  whether  it  was 
his  duty  to  prosecute  the  note  to  judgment,  and 
whether  the  defendants  can  avail  themselves 
of  the  omission  to  do  so.  It  will  be  recollected 
that  Van  Slyck,  the  principal  in  the  bond  on 
which  this  suit  is  brought,  was  one  of  the  in- 
dorsers upon  this  note.  I  consider  the  note  as 
having  been  received  as  collateral  security  only, 
to  be  applied  when  paid  to  the  credit  of  Van 
Slyck.  The  officers  of  the  government  did  not 
intend  to  assume  any  responsibility  in  relation 
to  it.  It  may  admit  of  very  serious  question, 
whether  if  they  did,  the  State  would  be  re- 
sponsible for  their  laches;  whether  they  would 
not  be  considered,  quoad  hoc,  the  agents  of  the 
party  who  had  been  the  means  of  imposing 
this  office  upon  them,  for  bis  own  accommoda- 
tion, instead  of  paying  promptly  as  it  was  his 
duty  to  do,  the  balance  due  from  him  to  the 
government.  It  is  well  settled  in  the  courts  of 
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the  U.  S.,  that  the  debtors  of  the  government 
will  not  be  discharged,  by  the  neglect  or  omis- 
sion of  its  officers  to  perform  the  duties  which 
even  the  laws  imposes  upon  them.  The  gov- 
ernment and  his  officers  are  considered  the 
same,  and  the  general  principle  is  adopted  that 
laches  is  not  imputable  to  the  government,  and 
this  principle  is  founded  not  on  the  notion  of 
extraordinary  prerogative,  but  upon  consider- 
ations of  public  policy.  9  Wh.,  735  ;  11  Wh., 
184;  1  Pet.,  318. 

This  disposes,  I  believe,  of  all  the  important 
questions  raised  upon  the  argument ;  and  al- 
though the  discussion  of  each  might  have  been 
much  more  extended,  it  is  believed  that  enough 
has  been  said  to  settle  all  the  material  ques- 
tions which  will  probably  arise  upon  a  second 
trial. 

New  trial  granted. 

Guarantor— Not  entitled  to  notice— Liability  of. 

Distinguished— T  Barb.,  206. 

Cited  in— 10  Wend.,  377 ;  52  N.  Y.,  476 ;  1  Keys,  580 ; 
36  Am.  Rep.,  301  (71  Me.,  113). 

Application  of  payment.  Cited  in— 11  Wend.,  64: 
3  Denio,  290 ;  11  N.  Y.,  214  ;  3  Keys,  180 ;  1  Abb.  App. 
Dec.,  303 ;  10  Barb.,  189 ;  11  Barb..  34 ;  19  Barb.,  400 ;  4 
Rob.,  551 ;  2  Leg.  Obs.,  103 :  39  Am.  Dec.,  599  (23  Me., 
22). 

Promissory  note,  not  negotiable— Indorser  is  guar- 
antor. Cited  in— 21  Wend.,  590 ;  4  Abb.  App.  Dec., 
51 ;  6  Barb..  297. 

Laches  of  government  officers — Liability  of  govern- 
ment for.  Cited  in— 1  Sand.  Ch.,  198;  26  N.  Y.,  522; 
30  Barb.,  613. 

Delivery  at  date  of  instrument  presumed.  Cited  in— 
41  N.  Y.,  402 ;  16  Barb.,  268 ;  30  Cal.,  72. 

Also  cited  in— 8  How..  U.  S..  106. 


423*]  *BRISTOL  v.  SPRAGUE  ET  AL. 

Partnership  Note  made  by  One  Partner  after 
Dissolution — Action  of  Assignee  of  Note  Can- 
not be  Maintained — Notice  of  Dissolution. 

Where  a  partnership  note  was  made  after  the  dis- 
solution of  the  firm  by  one  of  the  late  partners,  ac- 
cepted by  the  payee  with  a  knowledge  of  the  fact, 
and  transferred  by  him  in  payment  of  an  antecedent 
debt,  under  an  agreement  that  if  the  note  could  not 
be  collected,  he  would  be  liable  for  a  part  of  the 
original  debt,  it  was  held,  that  an  action  on  the  note 
could  not  be  maintained  by  the  assignee  against  the 
partners. 

The  fact  that  sufficient  time  to  give  public  notice 
had  not  elapsed  between  the  dissolution  of  a  firm 
and  the  subsequent  making  of  a  note  by  one  of  the 
late  partners  in  the  name  of  the  firm,  will  not  ex- 
cuse the  partners  from  their  liability  to  pay  such 
note  in  the  hands  of  a  bonafide  holder. 

Citations— 6  Johns.,  144;  6  Cow.,  701;  20  Johns.,  637; 
3  Pick.,  177. 


NOTE.— Partnership  —  Termination  of  liability  — 
Notice. 

If  a  partnership  is  dissolved,  or  one  of  the  known 
members  retires  from  the  .firm,  until  the  dissolution 
or  retirement  is  duly  notified,  the  power  of  each  to 
bind  the  rest  remains  in  full  force,  although  as  be- 
tween the  partners  themselves  a  dissolution  or  re- 
tirement is  a  revocation  of  the  authority  of  each  to 
act  for  the  others. 

See,  Lansing  v.  Gaine,  2  Johns.,  300,  note. 

See,  also,  Southwick  v.  McGovern,  28  Iowa,  533 ; 
Kennedy  v.  Bohannon,  11  B.  Hon.,  118:  Schurtenv. 
Davis,  21  La.  Ann.,  173 ;  Dickinson  v.  Dickinson,  25 
Gratt.,  321 ;  Hunt  v.  Hall,  8  Ind.,  215;  Newcomet  v. 
Brotzman,  69  Pa.  St.,  185 ;  Grady  v.  Kobinson.  28 
Ala.,  289;  Merritt  v.  Pallys,  16  B.  Mon.,  355;  Thurs- 
ton  v.  Perkins.  7  Mo  ,  29;  Mulford  v.  Griffin,  1  Fos. 
&  Fin.,  145:  Faldo  v.  Griffin,  1  Fost.  &  F.,  147: 
Woodruff  v.  King, -47  Wis.,  261;  Bernard  v.Torance, 
5  Gill  &  J.,  383 ;  Princeton,  etc.,  Turnpike  Co.  v.  Gu- 
lick,  16  N.  J.  L.,  161. 

As  to  when  a  release  given  by  one  partner  after 
dissolution,  is  binding,  see,  Gram  v.  Cadwell,  5  Cow., 
489,  note. 
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THIS  was  an  action  of  assumpsit,  tried  at  the 
Herkimer  Circuit  in  Mar.,  1830,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  defendants  were  sought  to  be  charged  as 
the  makers  of  a  promissory  note  for  $350,  bear- 
ing date  July  13,  1827,  payable  to  L.  Rogers 
or  bearer,  12  months  after  date,  to  which  the 
partnership  name  of  "  Sprague,  Dunn  &  Mc- 
Kenster"  was  subscribed.  The  action  was  by 
the  plaintiff  as  the  bearer  of  the  note.  The 
plaintiff  proved  that  in  the  spring  of  1827,  and 
at  a  short  period  previous  to  the  date  of  the 
note  the  defendants  were  partners  in  trade,  do- 
ing business  under  the  partnership  name  of 
Sprague,  Dann  &  McKenster,  and  that  the 
partnership  name  subscribed  to  the  note  was  in 
the  handwriting  of  Sprague,  one  of  the  firm. 
The  defendants  objected  to  the  sufficiency  of 
the  evidence,  insisting  that  the  plaintiff  was 
bound  to  show  that  the  firm  existed  at  the  date 
of  the  note,  but  the  judge  considering  the  evi- 
dence prima  facie  sufficient,  overruled  the  ob- 
jection. The  defendants  then  proved  a  disso- 
lution of  the  firm  July  12  (the  day  preceding 
the  date  of  the  note),  but  it  appeared  that  notice 
of  such  dissolution  was  not  published  in  a 
newspaper  or  in  any  other  public  manner;  the 
defendants,  however,  proved  that  the  note  in 
question  was  transferred  by  the  payee  to  the 
plaintiff  under  these  circumstances;  the  payee 
was  indebted  to  the  plaintiff  to  the  full  amount 
of  the  note,  which  was  delivered  to  the  plaintiff 
under  the  agreement  that  if  he  succeeded  in  ob- 
taining judgment  *against  the  defend-  [*424 
ants,  and  in  collecting  the  amount  thereof,  the 
whole  should  belong  to  him;  but  if  he  failed 
in  collecting  the  money,  Rogers  should  pay  him 
a  part  of  the  money  which  he  owed  him;  how 
much  he  was  to  pay  did  not  appear.  After  ad- 
ducing this  evidence,  the  defendants  offered  to 
prove  that  Rogers,  at  the  time  of  the  taking  the 
note,  knew  of  the  dissolution,  which  evidence 
was  objected  to  and  rejected.  The  defendant, 
Dann,  the  only  member  of  the  firm  who  defend- 
ed the  suit,  then  desired  the  judge  to  instruct 
the  jury  that  if  he,  Dann,  was  not  liable  to  the 
payment  of  the  note,  they  should  find  that  he 
was  not  in  fault  in  not  publishing  the  dissolu- 
tion in  a  newspaper  or  some  other  public  man- 
ner, by  reason  of  the  note  having  been  made 
so  soon  after  the  dissolution  ;  the  judge  re- 
fused so  to  charge,  and  the  jury,  under  his  di- 
rection, found  a  verdict  for  the  plaintiff,  and 
the  defendants  moved  for  a  new  trial. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  It  is  well  settled 
that  one  partner  may  bind  another  after  the  dis- 
solution of  the  firm,  if  the  payee  or  holder  of 
the  paper  is  not  chargeable  with  notice,  ex- 
press or  constructive,  after  dissolution  of  the 
partnership;  6  Johns.,  144;  6  Cow.,  701  ;  and 
that  such  notice  must  be  specially  communi- 
cated to  those  who  had  been  customers  of  the 
firm,  and  as  to  all  others  by  publication  in 
some  newspaper  in  the  county,  or  in  some  other 
public  and  notorious  manner.  It  was  said  on 
the  argument  that  there  was  no  time  in  this 
case  between  the  dissolution  and  the  giving  of 
the  note  for  notice  to  be  given.  The  want  of 
time  cannot  dispense  with  the  rule  of  law;  so 
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far  as  the  public  are  concerned  the  partnership 
obligations  continue  until  notice  is  given.  The 
responsibility  of  the  good  faith  of  the  partners 
rests  upon  the  members  of  the  firm  until  notice, 
and  the  rights  of  innocent  third  persons  cannot 
be  affected  by  an  abuse  of  confidence  by  either 
member  of  the  firm. 

425*]  *The  only  question  in  this  case  is, 
whether  the  plaintiff  is  a  bona  fide  holder  of  the 
note  for  a  valuable  consideration.  Although 
he  was  not  to  call  upon  Rogers  for  a  part  of 
his  debt  if  he  failed  in  the  collection  of  the 
note,  which  is  mainly  relied  on  to  show  a  val- 
uable consideration,  yet  there  is  no  doubt  that 
if  he  should  fail  to  obtain  judgment  against  the 
defendants,  his  whole  debt  will  revive  upon 
the  facts  which  appear  in  this  case.  The  trans- 
fer of  the  note  by  Rogers  to  the  plaintiff  was  a 
fraud  upon  him,  which  would  be  a  sufficient 
answer  to  the  terms  upon  which  the  note  was 
received,  Rogers  knowing  of  the  dissolution  of 
the  partnership  when  he  took  the  note.  In 
judgment  of  law,  therefore,  the  plaintiff  can 
be  viewed  in  no  better  situation  than  if  he  had 
taken  the  note  merely  as  collateral  security  for 
the  payment  of  his  debt;  and  if  so,  within  the 
doctrine  of  Coddington  v.  Bay,  20  Johns.,  637, 
he  cannot  be  considered  as  having  taken  the 
note  in  the  usual  course  of  business,  and  for  a 
full  and  valable  consideration. 

The  only  doubt  I  have  had  is,  whether  this 
case  came  within  that  class  of  cases  which  al- 
lowed the  defendant  to  show  mala  fides  on  the 
part  of  the  holder,  or  the  absence  of  that  full 
and  valuable  consideration  required  in  them. 
On  further  consideration,  I  am  satisfied  it  does. 
Upon  principles  of  strict  law,  Dann  could  not 
be  bound  by  his  copartner  after  the  dissolution; 
but  for  the  protection  of  third  persons,  the  ob- 
ligation of  the  firm  is  continued  until  notice, 
either  express  or  constructive,  of  the  dissolu- 
tion is  given:  within  the  reason  and  policy  of 
the  rule,  however,  partners  should  be  held  lia- 
ble in  such  cases  only  where  the  holder  has  re- 
ceived the  note  in  the  usual  course  of  business 
and  for  a  full  and  valuable  consideration.  3 
Pick.,  177.  It  is  like  a  note  procured  by  fraud 
or  felony,  or  lost  and  afterwards  negotiated, 
and  its  negotiability  should  be  subject  to  the 
same  qualifications  as  in  those  cases.  The  note 
in  this  case  was  put  in  circulation  in  fraud  of 
Dann's  rights  by  the  copartner,  and  the  case 
must  turn  upon  the  equities  of  the  parties. 
Within  this  principle  the  plaintiff  cannot  re- 
cover. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in— 43  N.  Y.,  166;  2  Barb..  552;  2  McLean,  461; 
41  Am.  Dec.,  586  (1  Doug.,  4»). 


426**]  JACKSON,  ex  dem.  BRADT  ET  AL., 

v. 
BROOKS. 

Ancient  Writings — Evidence  to  Verify  Signa- 
tures— Conveyance  by  Trustee — Reconveyance 
to  Himself,  Valid  at  Law — Conveyance  by 
Trustee,  Presumed  after  28  Years — Recital  in 
Bond  as  Evidence  of  Conveyance. 

Where  witnesses  to  ancient  writings  are  dead,  and 
such  a  period  of  time  has  elapsed  since  the  execu- 
tion of  the  Instruments  that  no  person  can  be  pre- 
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sumed  to  be  living-  who  can  testify  to  the  handwrit- 
ing of  the  parties  or  witnesses,  evidence  by  a  wit- 
ness verifying  the  signatures  of  the  parties  and 
witnesses  is  admissible,  although  his  knowledge  of 
such  genuineness  is  derived  solely  from  an  inspec- 
tion of  other  ancient  writings  having  the  same  sig- 
natures, which  have  been  treated  and  preserved  as 
muniments  of  titles  to  estates. 

A  tenant  by  the  curtesy  is  a  competent  witness 
for  the  plaintiffs  in  an  action  for  ejectment  by  the 
heir  at  law. 

Where  a  trustee,  authorized  to  sell  and  convey 
lands,  executes  a  deed  for  a  valuable  consideration 
of  part  of  the  trust  estate,  and  immediately  there- 
after takes  a  reconveyance  of  the  premises  granted, 
the  conveyance  at  law  is  valid  ;  the  remedy,  if  any, 
is  in  equity. 

The  recital  in  a  bond  to  A,  that  the  obligee  had 
sold  and  conveyed  to  the  obligor  certain  lands,  is 
not  evidence  of  tsuch  conveyance,  where  it  is  not 
shown  that  the  bond  was  ever  in  the  possession  of 
the  obligee ;  but  a  recital  by  a  oblis-or  in  a  bond 
executed  by  him,  that  he  had  conveyed  certain 
premises,  is  sufficient  evidence  of  the  fact  of  con- 
veyance. 

A  conveyance  by  a  trustee  will  be  presumed  28 
years  after  the  creation  of  the  trust. 

Citations— 5  Johns.,  158;  4  Johns.,  230 ;  1  Phil.  Ev., 
428 ;  7  East,  282,  «.;  14  East,  328. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Schenectady  Circuit  in  Sep.,  1827,  before 
the  Hon.  William  A.  Duer,  then  one  of  the 
Circuit  Judges. 

On  the  trial  the  following  documentary  tes- 
timony was  exhibited:  1.  Leters  patent  of  the 
Schenectady  patent,  granted  Nov.  17,  1684, 
unto  Ryert  Schermerhorn,  and  four  others,  in 
behalf  of  the  inhabitants  of  the  Town  of  Sche- 
nectady, their  associates,  heirs,  successors  and 
assigns.  2.  A  deed  from  Ryert  Schermerhorn, 
surviving  patentee,  to  William  Appel,  dated 
Oct.  23,  1714,  conveying  the  whole  tract  in 
trust  that  the  grantee  should  reconvey  the  same 
to  the  grantor  and  four  others,  viz.:  Jan 
Wemp,  Johannes  Teller,  Arent  Bradt  and  Ba- 
rent  Wemp,  so  that  the  land  should  be  held  ac- 
cording to  the  true  intent  of  the  letters  patent. 
3.  A  deed  to  the  five  persons  last  named  from 
William  Appel,  in  execution  of  the  trust,  dated 
Oct.  26,  1714,  by  which  the  whole  tract  was 
conveyed  to  the  grantees,  in  trust  for  them- 
selves and  the  other  inhabitants  and  [*427 
freeholders  of  the  Town  of  Schenectady,  their 
heirs  and  assigns  forever.  4.  Letters  patent 
of  confirmation,  under  date  of  Nov.  6,  1814, 
by  which  the  same  tract  was  granted,  ratified 
and  confirmed  unto  the  grantees  in  the  deed  of 
William  Appel  named,  in  trust  for  themselves 
and  the  other  inhabitants  and  freeholders  of 
the  Town  of  Schenectady,  their  heirs  and  as- 
signs forever.  5.  A  deed  from  Jan  Wemp  and 
Arent  Bradt,  as  patentees  in  trust  for  the  then 
Township  of  Schenectady,  to  Jacob  Glen,  bear- 
ing date  Mar.  1,  1733,  conveying  60  acres  of 
land  in  fee  simple  to  the  grantee  for  the  con- 
sideration of  £30.  6.  A  deed  from  Jacob  Glen 
to  Arent  Bradt,  of  the  same  premises,  for  the 
same  consideration,  bearing  date  Mar.  3, 1733. 
The  last  two  deeds  were  thus  proved:  L.Vroo- 
man,  a  son-in-law  of  Harmanus  Bradt,  and  ex- 
ecutor of  his  will,  testified  that  they  were  found 
by  him  amongst  the  deeds,  evidences  and  muni- 
ments of  title  of  the  estate  of  his  testator;  that 
the  grantors  and  witnesses  to  the  deed  from 
Wemp  and  Bradt  to  Glen  had  been  dead  many 
years,  and  for  too  long  a  period  of  time  for 
any  person  living  to  swear  to  their  handwrit- 
ing from  having  seen  them  write;  that  the  wit- 
nesses to  the  deed  were  Abraham  Mabee  and 
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Nicholas  Schuyler;  that  he  had  in  his  posses- 
sion several  deeds  to  which  were  subscribed 
the  names  of  Wemp  and  Bradt  as  grantors,  and 
of  Mabee  and  Schuyler  as  witnesses,  some  of 
which  were  the  title  deeds  to  his  own  proper- 
ty; that  he  had  acquired  a  knowledge  of  the 
handwriting  of  those  grantors  and  witnesses 
by  inspecting  the  deeds  in  his  possession,  and 
that  from  the  knowledge  thus  acquired  he 
could  swear  tha,t  the  signatures  of  the  grantors 
and  witnesses  to  the  deed  from  Wemp  and 
Bradt  to  Glen  were  the  genuine  handwriting 
of  the  grantors  and  witnesses.  This  evidence 
was  objected  to,  as  well  on  the  ground  of  the 
alleged  incompetency  of  the  witness,  he  being 
a  tenant  by  the  curtesy  as  to  part  of  the  prem- 
ises claimed,  as  on  account  of  the  insufficiency 
of  the  evidence,  but  the  judge  overruled  the 
objection.  The  deed  from  Glen  to  Bradt  was 
proved  by  like  evidence.  7.  On  the  part  of 
the  plaintiff  there  was  also  read  in  evidence  a 
deed  from  Arent  Bradt,  the  elder,  to  his  two 
sons,  Harmanus  and  John,  bearing  date  Dec. 
9,  1754,  by  which. the  grantor  conveyed  to  the 
428*]  *grantees  in  fee  in  joint  tenancy,  the 
whole  tract  included  in  the  original  letters  pat- 
ent, to  hold  in  trust  for  themselves  and  the 
other  inhabitants  and  freeholders  of  the  Town 
of  Schenectady,  their  heirs  and  assigns  forever. 
This  deed  was  proved  in  like  manner  as  the 
deeds  to  and  from  Glen  were  proved.  8.  A 
bond  from  Harmanus  Bradt,  John  A.  Bradt 
and  Arent  Andries  Bradt  to  Arent  Bradt  the 
elder,  bearing  date  Dec.  21,  1758,  which,  after 
reciting  that  Arent  Bradt  the  elder  had  by  deed 
of  conveyance  of  that  date,  granted  and  con- 
veyed unto  John  A.  Bradt  and  Arent  Andries 
Bradt  all  his  estate  real  and  personal  of  which 
he  was  possessed,  was  conditioned  that  the  ob- 
ligors should  permit  the  obligee  to  hold  and 
possess  all  his  lands  and  tenements,  goods  and 
chattels,  during  the  term  of  his  natural  life. 
This  bond  was  probably  found  among  the 
papers  of  Harmanus  Bradt,  one  of  the  obligors. 
In  addition  to  the  documentary  evidence,  it 
was  proved  that  Arent  Bradt,  the  elder,  died 
about  50  years  before  the  trial;  that  he  had 
three  sons,  Andries,  the  eldest,  Harmanus  and 
John;  that  Andries  died  in  the  lifetime  of  his 
father,  leaving  two  sons,  Arent  and  John;  that 
Arent,  the  son  of  Andries,  died  about  20  years 
before  the  trial,  leaving  five  children;  that 
Harmanus  died  since  1800,  leaving  a  number 
of  children  and  grandchildren,  and  that  John, 
the  son  of  Arent  the  elder,  died  without  issue, 
leaving  his  brother  Harmanus  him  surviving. 
The  premises  in  question  are  about  30  acres; 
part  of  the  premises  conveyed  by  Glen  to  Arent 
Bradt  the  elder,  and  the  lessors  of  the  plaintiff 
are  the  children  of  Arent  the  younger,  and  the 
children  and  grandchildren  of  Harmanus. 

On  the  part  of  the  defendant,  to  defeat  the 
title  as  set  up  as  derived  by  descent  from  Arent 
Bradt,  the  elder,  to  Arent  Bradt,  the  younger, 
and  from  him  to  his  descendants,  there  was 
read  in  evidence  a  deed  from  Arent  Bradt,  the 
younger,  to  John  Duncan,  bearing  date  Sep. 
6, 1785,  conveying  a  full  and  equal  undivided 
moiety  of  all  the  estate,  right  and  title  of  the 
grantor  to  the  town  lands  comprehended  with- 
in the  limits  of  the  original  patent  of  the  Town- 
ship of  Schenectady;  and  there  was  also  read 
in  evidence  an  agreement  in  writing,  under 
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|  seal,  executed  by  Arent  Bradt,  the  younger. 

1  bearing  date  on  the  same  day  with  the  deed  to 
Duncan,  in  which,  after  reciting  *that  [*42O 
he  (Arent  Bradt,  the  younger)  had  on  that  day 
conveyed  all  his  share  of  the  town  lands  of 
Schenectady  to  Ryert  Schermerhorn  and  John 
Duncan,  to  each  of  them  one  full  and  equal 
undivided  half,  the  whole  so  conveyed  as  to 
comprehend  at  least  one  proprietor's  full  share, 
Arent  Bradt,  the  younger,  covenanted  that 
should  it  appear  at  any  future  day  that  all,  or 
any  part  of  the  premises  so  conveyed,  had  been 

!  before  conveyed  by  him,  or  any  of  his  ances- 
tors, so  that  the  conveyance  to  Schermerhorn 
and  Duncan  should  be  defeated,  and  they  not 
be  enabled  to  enjoy  the  premises  conveyed  to 
them,  that  he  would,  on  due  notice,  pay  to 
Duncan,  his  heirs,  etc.,  the  sum  of  £30,  being 
the  sum  paid  for  the  half  conveyed  to  him,  or 
a  proportionate  sum,  according  to  the  quanti- 
ty of  land  lost  by  such  previous  conveyances. 
And  to  defeat  the  title  set  up  under  Harmanus 
Bradt,  the  defendant  read  in  evidence:  1.  An 
exemplification  of  the  last  will  and  testament 
of  Arent  Bradt,  the  elder,  bearing  date  Mar. 

11,  1735,  by  which  the  testator  devised  all  the 
right  which  he  had  to  the  lands  granted  by  the 
Schenectady  patent,  as  surviving  patentee  in 
trust  for  the  Township  of  Schenectady,  unto 
his  son  Harmanus  Bradt  and  19  other  persons, 
and  to  their  heirs  and  assigns  forever,  in  trust 
for  themselves  and  the  other  inhabitants  and 
freeholders  of  the  Town  of  Schenectady.  The 
sufficiency  of  this  evidence  was  objected  to, 
because  it  appeared  that  the  will  had  been 
proved  in  the  C.  P.  of  Albany  by  only  one  of 
three  subscribing  witnesses.      With  the  ex- 
emplification of  the  will,  there  was  also  an  ex- 
emplification of  a  certificate  of  the  surrogate 
of  Albany,  bearing  dale  Nov.  19, 1770,  stating 
that  the  will  had  been  duly  proved  before  him 
by  all  three  of  the  witnesses.     The  objection 
was  overruled.     2.  A  deed  from  Harmanus 
Bradt  and  7  others,  describing  themselves  as 
surviving  trustees  of  the  Township  of  Sche- 
nectady, to  Michael  Tyms,  bearing  date  Jan 

12,  1795,  conveying  the  lands  granted  by  the 
Schenectady  patent,  excepting  so  much  there- 
of as  had  been  in  anywise  disposed  of,  or  con- 
veyed by  them  or  their  predecessors,  upon 
trust  that  he  should  convey  the  same  premises 
to  11  persons  named  in  the  deed,  and  to  the 
survivor  and  survivors  of  them,  his  and  their 
heirs  and  assigns  f  orever.in  trust  for  themselves 
and  the  other  inhabitants  and  freeholders  of  the 
*Town  of  Schenectady.     And  3.  The  [*43O 
Act  of  Incorporation  of  the  City  of  Schenec- 
tady passed  in  1798,  whereby  the  Legislature 
declared  that  the  property  held  in  trust  by  the 
Trustees  of  the  Town  of  Schenectady  should 
vest  in  the  Corporation  of  the  city.     The  de- 
fendants also  gave  in  evidence  two  other  deeds: 
1.    A  deed  from   Arent  Bradt,  the  elder,  to 
Klaas  Van  Patten,   bearing    date    July    18, 
1738,  whereby,  after  reciting  the  conveyance 
of  1733  from  Van  Wemp  and  Bradt  to  Glen, 
and  the  reconveyance  by  Glen  to  Bradt  the 
grantor,  conveyed  5  morgans  and  560  rods  of 
land,  part  of  the  premises  described  in  those 
deeds,  to  the  grantee;  and  it  was  proved  that 
the  heirs  of  the  grantee,  and  the  defendant  in 
this  cause  who  derives  his  title  from  them,  for 
30  years  preceding  the  trial  had  posseased  the 
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same;  and  2.  A  deed  from  the  Trustees  of  the 
Town  of  Schenectady  to  Aaron  R.  Schermer- 
horn,  bearing  date  Dec.  4,  1797,  conveying  to 
the  grantee  7  acres  and  3  roods  of  land,  part 
of  the  premises  claimed  by  the  lessors  of  the 
plaintiff,  and  proved  that  the  same  had  been 
possessed  under  such  conveyance  from  its  date, 
the  grantee  having  transferred  the  land  to  the 
defendant  about  six  years  before  the  trial.  It 
was  further  proved  that  the  premises  claimed 
by  the  lessors  of  the  plaintiff,  with  the  excep- 
tion of  the  last  two  described  parcels,  were  al- 
ways called  and  reputed  as  common  lands, 
and  that  the  inhabitants  of  Schenectady  cut 
wood  upon  them  as  common  lands  belonging 
to  Schenectady  until  1821,  when  the  common 
lands  of  the  city  were  sold;  at  which  time  the 
defendant  bought  the  premises  in  question, 
and  entered  into  possession  thereof.  On  these 
facts  a  verdict  was  entered  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case 
made.  The  case  was  argued  by, 

Mr.  A.  C.  Paige,  for  plaintiff. 

Mr.  A.  Van  Vechten,  for  defendant. 

By  the  Court,  Savage,  C  Ji.  J.  By  the  doc- 
umentary evidence  produced,  the  title  to  the 
patent  of  Schenectady  is  traced  to  Jan  Wemp, 
Johannes  Teller,  Arent  Bradt  and  Barent 
Wemp,  to  whom  a  patent  of  confirmation  was 
431*]  granted  by  Lieut. -Governor  *Hunter, 
in  Nov.,  1714.  To  show  title  in  Arent  Bradt, 
the  deeds  from  Wempt  and  Bradt,  surviving 
trustees,  to  Glen,  and  from  Glen  to  Bradt, 
were  offered  as  ancient  deeds.  It  does  not  ap- 
pear that  they  were  received  as  such,  and  they 
clearly  were  not  entitled  to  be  so  received,  as 
there  was  no  possession  under  them  of  the 
premises  in  question.  It  became  necessary, 
therefore,  to  prove  them.  For  this  purpose 
Lawrence  Vrooman  was  introduced  as  a  wit- 
ness, who  was  objected  to  on  the  ground  of  in 
terest,  having  married  one  of  the  daughters  of 
Harmanus  Bradt,  and  his  children  by  her  be- 
ing some  of  the  lessors  of  the  plaintiff.  He 
was  entitled  to  an  estate  for  life  in  the  proper- 
ty of  his  wife,  and  so  long  as  he  lives,  his 
children  cannot  recover  the  property  in  an  ac- 
tion of  ejectment — they  have  no  right  of  pos- 
session till  the  death  of  their  father.  If  the 
plaintiff  recovers  in  this  suit,  the  verdict  can- 
not be  evidence  for  the  witness  in  any  suit 
which  he  may  bring;  his  interest  is,  therefore, 
an  interest  in  the  question,  and  not  in  the 
event  of  this  suit.  It  is  like*  the  interest  of  a 
widow  in  an  action  for  her  husband's  estate, 
and  she  is  competent.  5  Johns.,  158;  4  Johns., 
230.  He  was,  therefore  a  competent  witness. 
Vrooman  proved  the  deeds  by  stating  that  he 
was  acquainted  with  the  handwriting  of  the 
grantors  and  witnesses,  not  by  having  seen 
them  or  either  of  them  write,  but  from  the  ex- 
amination of  deeds  executed  by  them,  and  in 
his  possession,  as  the  evidences  of  title  to  the 
lands  of  Harmanus  Bradt,  of  which  since  his 
death  he  has  had  the  custody;  that  the  deeds  in 
question  were  found  among  the  papers  of  Har- 
manus Bradt;  that  he  has  many  deeds  signed 
by  the  same  grantors  in  the  presence  of  the 
same  witnesses,  some  of  which  are  the  evi- 
dence of  his  own  title  to  lands.  From  inspect- 
ing such  deeds  he  had  acquired  a  knowledge  of 
the  handwriting  of  the  grantors  and  witnesses, 
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and  from  such  knowledge  he  testified  to  the 
genuineness  of  the  signatures.  The  parties 
were  all  dead  so  long  ago  that  no  person  liv- 
ing could  have  seen  them  write.  On  this  tes- 
timony they  were  received  in  evidence,  though 
objected  to. 

Evidence  of  this  description  has  been  dis- 
tinguished from  comparison  of  hands.  The 
witness  is  supposed  to  have  formed  a  standard 
in  his  mind,  from  an  examination  of  writings 
*deemed  authentic, and  with  that  stand-  [*432 
ard  to  compare  the  writings  in  question.  1 
Phil.  Ev.,  428,  Gould  ed.,  1823.  It  is  added: 
"When  the  antiquity  of  a  writing  purporting 
to  bear  a  person's  signature,  makes  it  impossi- 
ble for  a  witness  to  swear  that  he  had  ever 
seen  the  party  write,  it  has  been  held  sufficient 
that  the  witness  should  have  become  acquaint- 
ed with  his  manner  of  signing  his  name,  by  in- 
specting other  ancient  writings  which  bear  the 
same  signature,  provided  those  ancient  writ- 
ings have  been  treated  and  regularly  preserved 
as  authentic  documents."  7  East,  282,  n.,  and 
14  Id.,  328.  The  documents  in  this  case,  from 
an  examination  of  which  the  witness  formed 
his  opinion,  have  been  preserved  as  muni- 
ments of  title,  and  constitute  the  evidence  of 
the  title  of  the  defendant  himself  to  a  small 
piece  of  land  included  in  the  same  deed  with 
the  premises  in  dispute.  The  deeds,  there- 
fore, from  Jan  Wemp  and  Arent  Bradt  to  Ja- 
cob Glen,  and  from  the  latter  to  Arent  Bradt, 
must  be  considered  as  sufficiently  proved,  and 
they  show  title  in  Arent  Bradt. 

It  was  contended  upon  the  argument,  that  if 
Arent  Bradt  took  under  the  deed  from  Glen, 
he  must  be  deemed  to  have  taken  as  trustee. 
I  doubt  whether  such  is  to  be  the  effect  of  the 
conveyances  in  this  instance.  The  trustees  no 
doubt  had  power  to  make  a  valid  sale  ;  the 
lands  included  in  the  patent  were  intended  for 
cultivation ;  they  were  to  be  conveyed  for  a 
sufficient  consideration,  to  such  as  wished  to 
purchase;  the  consideration  money  is  presumed 
to  have  been  received  by  the  trustees  and  ac- 
counted for  by  them  to  their  cestuis  que  trust ; 
the  property  being  in  Glen,  there  can  be  no  ob- 
jection to  his  selling  to  Bradt,  or  in  Bradt's 
purchasing.  Whatever  remedies  there  may  be 
in  chancery,  we  are  pursuing  the  legal  title  ; 
that  title  was  vested  in  Arent  Bradt,  the  elder, 
as  his  individual  property  by  the  deed  from 
Glen,  and  if  he  did  not  part  with  his  interest 
by  a  valid  conveyance,  the  title  vested  in  his 
grandson,  Arent  Bradt,  who  was  the  eldest  son 
of  Andries,  who  was  the  eldest  son  of  Arent 
Bradt,  the  elder,  who  died  before  1770,  and  his 
real  estate  descended  according  to  the  rules  of 
the  common  law. 

If  Arent  Bradt,  the  elder,  ever  conveyed  the 
60  acres  purchased  from  Glen,  he  must  have 
done  so  by  the  deed  of  *Dec.  1754,  to  [*433 
Harmanus  and  John  ;  or  by  the  deed  or  Dec. , 
1758,  recited  in  the  bond  of  Harmanus,  John 
and  Arent  Andries  Bradt ;  or  by  his  last  will 
and  testament,  in  1765,  by  which  he  devised 
the  whole  patent  to  Harmanus  and  others. 

The  deed  to  Harmanus  and  John  in  joint 
tenancy,  is  broad  enough  in  its  terms  to  include 
the  premises  in  question,  but  most  probably  the 
intention  of  the  grantor  was  to  convey  his  in- 
terest as  surviving  trustee.  At  John's  death 
the'whole  estate  vested  in  Harmanus. 

WEND.  8. 
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The  deed  alluded  to  in  the  bond  of  1758  is 
not  produced,  and  all  the  evidence  we  have  of 
its  existence  is  a  bond  in  which  Arent  Bradt, 
the  elder,  is  obligee.  There  is  no  positive  evi- 
dence as  to  where  this  bond  was  found,  nor 
that  it  was  ever  in  the  possession  of  the  obligee. 
The  recital,  therefore,  proves  nothing  ;  it  is 
not  found  in  any  deed  executed  by  the  grantor 
in  the  supposed  deed,  but  in  an  instrument  ex- 
ecuted by  the  supposed  grantees.  It  is  nothing 
more  than  their  assertion  of  the  fact,  which 
cannot  be  evidence  in  their  own  favor. 

The  will  of  Arent  Bradt,  the  elder,  was  prop- 
erly received  in  evidence  ;  it  contains  a  devise 
of  the  whole  patent  and  all  the  interest  of  the 
testator,  as  surviving  patentee,  to  Harmanus 
Bradt  and  others.  It  is  dated  in  1765,  was 
proved  before  the  surrogate  in  1770,  and  again 
in  the  C.  P.,  'and  recorded  in  the  clerk's  office 
in  1795.  Jan.  12,  1795,  Harmanus  Bradt  and 
the  survivors  of  the  trustees  to  whom  the  pat- 
ent was  devised  by  Arent  Bradt,  conveyed  the 
patent  in  fee  simple  to  Michael  Tyms,  except 
so  much  as  had  been  previously  conveyed  by 
them  or  by  their  predecessors,  upon  trust  that 
Tyms  would  reconvey  the  same  to  the  same 
trustees  and  several  other  persons  in  trust  for 
themselves  and  the  inhabitants  and  freehold- 
ers of  Schenectady. 

If,  as  the  plaintiff  contends,  the  estate  of 
Arent  Bradt,  the  elder,  in  the  premises  in  ques- 
tion, passed  by  the  deed  of  1754,  to  Harmanus 
and  John,  John  having  died  before  1795,  the 
date  of  the  conveyance  to  Tyms,  the  estate  con- 
veyed by  the  deed  of  1754,  and  that  conveyed 
by  the  will,  passed  from  Harmanus  by  the  deed 
to  Tyms  ;  and  if  the  presumption  of  law  is,  as 
43**]  *it  is  contended,  that  Tyms  must  have 
reconveyed  to  the  trustees  named, then  the  title 
was  in  those  trustees,  of  whom  Harmanus 
Bradt  was  one  in  1798,  when  the  city  was  in- 
corporated, and  when  the  Legislature  declared 
that  the  property  thus  held  in  trust  should  vest 
in  the  Corporation. 

If  the  premises  in  question  did  not  pass  by 
the  deed  of  1754,  or  by  the  will  in  1765,  then 
it  must  have  descended  upon  the  death  of  Arent 
Bradt,  the  elder,  to  Arent  Bradt,  the  younger, 
and  he  conveyed  it  to  Ryer  Schermerhorn  and 
John  Duncan,  one  half  to  each,  in  1785.  The 
conveyance  to  Duncan  only  is  produced  ;  but 
the  accompanying  instrument  executed  by 
Arent  Bradt,  the  younger,  recites  a  conveyance 
of  the  other  half  to  Ryer  Schermerhorn.  This 
recital  is  a  solemn  instrument  under  seal,"  where- 
in the  obligor  states  that  he  made  the  convey- 
ance, seems  to  me  to  be  sufficient  evidence  of 
the  fact  of  such  conveyance. 

The  result  of  my  opinion  is  that  the  lessor 
•cannot  recover  either  under  the  title  of  Arent 
Bradt,  the  younger,  or  of  Harmanus  Bradt. 

Had  the  plaintiff  substantiated  his  right  to 
recover  any  part  of  the  premises  conveyed  to 
Glen,  and  by  him  to  Arent  Bradt,  the  elder, that 
part  which  the  defendant  claims  under  Klaas 
Tan  Patten  would  be  protected  by  the  title  de- 
rived from  Arent  Bradt,  the  elder.  As  to  the 
premises  not  inclosed  before  the  sale  of  1821, 
there  could  be  no  adverse  possession;  if  the  title 
~was  in  the  Bradts,  the  possession  was  also  con- 
structively in  them,  there  being  no  actual  pos- 
session ;  they  would  not  be  devested  of  the 
possession  by  the  acts  of  others  in  cutting  wood. 
WEND.  8. 


These  however,  are  questions  not  necessary  to 
be  discussed,  as  the  lessor  must  fail  on  the 
ground  that  both  Harmanus  and  Arent  Bradt, 
the  younger,  conveyed  away  all  the  title  they 
or  either  of  them  ever  had. 
Judgment  for  defendant. 

Affirmed— 15  Wend.,  111. 

Qted  in-4  Denio,  213;  3  Barb.  Ch.,  252;  1  Lans.,  508; 
20  Barb.,  546. 


*GREGORY  v.  McDOWEL.  [*435 

Breach  of  Contract  to  Deliver  Merchandise — 
Measure  of  Damages — Evidence. 

In  ascertaining  the  measure  of  damages  for  the 
non-performance  of  a  contract  to  deliver  an  article 
of  merchandise  at  a  fixed  place,  and  on  a  specified 
day,  the  true  rule  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  article  on 
the  day  and  at  the  place  of  delivery. 

Evidence  of  the  value  of  the  article  at  other  places 
in  the  vicinity  of  the  place  of  delivery  is  inadmis- 
sible, where  the  evidence  is  clear  and  explicit  as  to 
the  value  at  the  place  of  delivery  ;  when  that  is  not 
the  case,  evidence  at  other  places  may  be  resorted 
to  to  ascertain  the  value  at  the  place  of  delivery. 

Citation— 7  Cow.,  691. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Seneca  Circuit  in  June,  1830,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  action  was  for  the  breach  of  a  contract, 
in  not  delivering  100,000  shingles  at  a  landing 
place  on  the  Seneca  Lake,  called  Bailey  Town, 
June  1,  1828,  for  which  the  plaintiff  had  en- 
gaged to  pay  $125,  or  $1.25  per  1,000.  The 
plaintiff  proved  the  value  of  shingles  of  the 
quality  specified,  at  the  place  of  delivery  June 
1,  to  have  been  from  $1.87  to  $2  per  l.OOO.and 
rested.  The  defendant  offered  to  prove  the 
value  of  shingles  June  1,  at  Geneva,  a  place  16 
miles  distant  from  Bailey  Town,  to  which  evi- 
dence the  plaintiff  objected,  but  the  judge  over- 
ruled the  objection  and  decided  that  it  was 
proper  to  inquire  and  ascertain  the  value  of 
shingles  at  any  other  place,  and  then  from  an 
average  of  prices  to  fix  the  value,  adding  or 
deducting  the  price  of  transportation  accord- 
ing to  the  circumstances  ;  and  testimony  was 
accordingly  given,  showing  the  value  of  the 
article  at  various  places  in  the  vicinity  of  Bai- 
ley Town  ;  after  which,  the  judge  charged  the 
jury,  that  in  making  up  their  verdict  they 
might  take  the  average  price  between  the  dif- 
ferent places,  after  adding  or  deducting  trans- 
portation ;  that  according  to  this  rule,  the  fair 


NOTE.— Damages — Measure  of,  for  non-delivery  of 
property  contracted  for. 

Where  payment  and  delivery  are  concurrent  acts, 
and  the  vendor  refuse*  to  deliver,  the  vendee  is  entitled 
to  recover  as  damages,  the  difference  between  the  con- 
tract price  and  tlie  market  value  of  the  goods  at  the 
time  and  place  appointed  for  delivery  and  interest. 
Parsons,  v.  Sutton,  66  N.  Y.,  92;  Havemeyer  v.  Cun- 
ningham, 35  Barb.,  515;  Davis  v.  Shields,  24  Wend., 
322;  Giles  v.  Morrison,  50  Barb..  50:  York  v.  Van 
Planck,  65  Barb..  316;  Woodworth  v.  Curtis,  7  Wend., 
112;  Fishell  v.  Winans,  38  Barb.,  228:  Orr  v.  Bigelow, 
14  N.  Y.,  556:  Stanton  v.  Small.  3  Sandf .,  230:  Mallory 
v.  Lord,  29  Barb.,  454;  Gordon  v.  Norris,  49  N.  H.,376; 
Quarles  v.  George,  23  Pick.,  400;  West  v.  Pritchard, 
19  Conn.,  212;  Kitzinger  v.  Sanborn.  70  111.,  146;  Dun- 
can v.  Post,  3  Cal..  373;  Bush  v.  Holmes,  53  Me..  417; 
Feasler  v.  Love.  48  Pa.  St.,  407;  Shepherd  v.  Hamp- 
ton, 3  Wheat.,  200;  Barrow  v.  Arnand,  80  B.,  604.  As 
to  the  measure  of  damages  for  breach  of  contract  for 
future  delivery  of  chattels.  See  Clark  v.  Pinney,  7 
Cow.,  681,  note. 
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average  worth  of  shingles  was  about  $1.62J 
per  1,000  ;  that  he  had  made  an  estimate  oi 
damages  according  to  such  rule, which  amount 
ed  to  $37.50,  as  the  difference  between  the  sum 
agreed  to  be  paid  and  the  average  worth  of  the 
article  on  the  day  specified  in  the  contract  for 
436*]  the  delivery  thereof  ;  the  *jury  found 
a  verdict  for  the  plaintiff  for  $37.50,  and  the 
plaintiff  moved  to  set  aside  the  verdict,and  for 
a  new  trial. 

Mr.  D.  Cady,  for  plaintiff. 

Mr.  E.  Livingston,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  true 
rule  of  damages  in  this  case,  was  the  differ 
ence  between  the  contract  price  of  the  shingles 
as  fixed  by  the  parties  on  the  day  and  at  the 
place  of  delivery,  and  their  market  value  at  the 
same  time  and  place.  The  shingles  were  to 
have  been  delivered  by  the  defendant  at  Bai- 
ley Town,  on  the  Seneca  Lake,  June  1,  1828. 
Several  witnesses  on  the  part  of  the  plaintiff 
testified  that  shingles  of  the  quality  mentioned 
in  this  contract  were  worth  at  Bailey  Town, on 
or  about  June  1,  1828,  from  15  to  16  shillings; 
and  this  evidence  as  to  their  value  at  that  place 
was  uncontradicted.  But  the  defendant  was 
permitted  to  show  the  price  of  shingles  at  Ge- 
neva and  various  other  places  not  very  remote 
from  Bailey  Town,  and  the  judge  decided  that 
the  average  price  at  those  various  places  was 
to  be  taken  as  the  true  value  and  to  determine 
the  measure  of  damages,  and  made  a  compu- 
tation himself  upon  those  principles,  and  de- 
clared to  the  jury  that  it  was  $1.62,  and  they 
found  accordingly.  Now  it  might  not  have 
been  improper  to  receive  evidence  of  the  value 
of  shingles  at  other  places  in  the  neighborhood 
of  the  place  of  delivery  ;  but  it  was  admissible 
only  for  the  purpose  of  showing  what  the  true 
value  was  at  that  place.  But  where  the  evi- 
dence is  clear  and  explicit  as  to  the  value  of 
the  article  at  the  place  of  delivery,  such  value 
must  control,  no  matter  what  the  value  is  at 
other  places.  Such  was  the  fact  in  this  case. 
The  judge  erred,  therefore,  and  a  new  trial 
must  be  granted  (7  Cow.,  691),  the  costs  to  abide 
the  event. 

Cited  in-Hill  &  D.,  12 ;  2Sandf.  Ch.(  364 ;  47  N.  Y., 
175  (7  Am.  Rep.,  434) ;  7  Barb.,  21 ;  22  Barb.,  159 ;  45 
Barb.,  509  ;  1  E.  D.  S-,  475. 


437*]        *KASSON  v.  SMITH. 

Accommodation  Paper — Discount  for  Benefit  of 
Surety — Refusal  to  Discount  by  Bank — Pro- 
test —  Action  by  Surety  against  Indwser  does 
not  Lie. 

Where  a  note  was  Indorsed  for  the  accommoda- 
tion of  the  maker,  with  the  view  of  having:  it  dis- 
counted at  a  bank,  and  the  avails  applied  to  the  pay- 
ment of  certain  demands,  for  which  a  third  person 
stood  bound  as  surety  for  the  maker  ;  and  the  note 
was  delivered  to  the  surety,  who,  with  a  knowledge 
of  all  the  facts,  offered  it  for  discount  at  the  Bank, 
where  it  was  refused  to  be  discounted,  but  where, 
at  the  request  of  the  surety,  it  was  protested  when 
due :  it  was  held,  that  an  action  on  the  note  would 
not  lie  by  the  surety  apainst  the  indorser. 

Citations— 10  Johns.,  198 ;  5  Wend.,  566. 

NOTE.— Accommodation  paper— Diversion  of 
For  a  full  discussion,  see  Denniston  v.  Bacon,  10 
Johns.,  198,  note. 
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THIS  was  an  action  of  assumpsit,  tried  at  the 
Oneida  Circuit  in  Apr.,  1830,  before  the 
Hon.   Nathan   Williams,   one  of  the    Circuit 
Judges. 

The  action  was  against  the  defendant  as  sec- 
ond indorser  of  a  promissory  note  for  $800, 
indorsed  by  the  defendant  for  the  accommo- 
dation of  the  maker.  J.  Rogers,  under  the  fol- 
lowing circumstances  :  In  the  spring  of  1828, 
the  plaintiff  in  this  cause  stood  bound  as  the 
accommodation  indorser  of  Rogers  for  the  pay- 
ment of  a  debt  at  the  Bank  of  Utica  of  about 
$500,  and  also  of  a  draft  drawn  by  Rogers  on 
Douglass  &  Dunn  of  Albany,  for  $643,  which- 
had  been  delivered  to  one  Burrows  in  payment 
of  a  debt,  and  had  been  refused  to  be  paid  by 
the  drawees.  The  plaintiff  told  Rogers  that  if  he 
would  procure  the  defendant's  indorsement  to  a 
toa  note  for  $800,he  would  pay  the  draft  drawn, 
on  Douglass  &  Dunn.  Rogers  accordingly  made 
his  note  for  $800,  dated  Apr.  26,  1828,  payable 
to  the  order  of  M.  W.  &  G.  Davis,  at  the  Bank 
of  Utica,  60  days  after  date,  which  was  in- 
dorsed by  the  payees  and  by  the  defendant, 
and  delivered  by  Rogers  to  the  plaintiff,  who 
agreed  to  procure  it  discounted  at  the  Bank  of 
Utica  to  raise  funds  to  pay  the  draft,  and  also 
the  debt  of  Rogers  at  that  Bank  ;  Rogers  at 
the  same  time  paid  to  the  plaintiff  in  cash  the 
difference  between  the  amount  of  the  note  and 
the  two  debts  for  which  the  plaintiff  was 
bound.  The  plaintiff  could  not  succeed  in  ob- 
taining the  note  to  be  discounted,  when  he  of- 
fered it,  and  left  it  to  be  presented  for  dis- 
count at  a  future  day.  It  was  not  discounted, 
by  the  Bank  before  its  maturity,  but  when  due, 
it  was  protested  *by  the  Bank  at  the  [*438 
request  of  the  plaintiff.  The  defendant, when 
he  indorsed  the  note,  was  informed  by  Roger* 
that  it  was  to  be  discounted  at  the  Bank  of 
Utica. 

The  money  paid  to  the  plaintiff  by  Rogers, 
at  the  time  of  the  delivery  of  the  note  indorsed 
by  the  defendant,  was  applied  towards  the  dis- 
charge of  the  debt  of  Rogers  due  at  the  Bank. 
In  the  spring  of  1829,  the  draft  on  Douglass  & 
Dunn  having  been  protested  and  remaining  un- 
paid, Rogers  obtained  a  note  of  $700,  signed 
by  himself,  the  plaintiff  in  this  cause  and  one 
Newton,  to  be  cashed  by  a  broker,  and  from 
the  avails  of  it,  together  with  other  moneys,. 
paid  to  Kasson  $731,  the  amount  of  the  judg- 
ment on  the  draft,  who  paid  over  the  same  ta 
Burrows,  the  holder  of  the  draft.  When  the 
$700  note  fell  due,  Rogers  paid  $350,  and  gave 
a  new  note  for  $350,  made  by  himself  and  in- 
dorsed by  one  Allen  and  by  the  plaintiff,  pay- 
able 60  days  after  date  at  the  Bank  of  Utica, 
where  Rogers  procured  it  to  be  discounted. 
When  this  last  note  became  due,  it  was  pro- 
tested for  non-payment,  and  the  plaintiff  paid 
it  out  of  his  own  funds,  and  has  never  been 
reimbursed.  The  plaintiff  claimed  to  recover, 
on  the  note  indorsed  by  the  defendant,  the 
amount  paid  by  him  on  the  note  of  Rogers,  in- 
dorsed by  Allen  and  by  the  plaintiff.  The 
judge  charged  the  jury  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  the  note- 
indorsed  by  the  defendant  had  not  been  dis- 
ounted  at  the  Bank  of  Utica,  and  the  jury, 
accordingly,  found  a  verdict  for  the  defend- 
ant. The  plaintiff  moved  to  set  aside  the  ver- 
dict. 

WEND.  8.. 
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Mr.  J.  A.  Spencer,  for  plaintiff.  The  note 
in  question  was  indorsed  by  the  defendant  for 
the  express  purpose  of  raising  funds  to  relieve 
the  plaintiff  from  the  responsibilities  incurred 
by  him  on  account  of  Rogers.  Whether  they 
were  discharged  by  avails  arising  from  the  dis- 
count of  the  note,  or  from  the  individual  funds 
of  the  plaintiff,  relying  upon  the  note  in  ques- 
tion for  his  indemnity,  is  a  matter  of  indiffer- 
ence to  the  defendant;  to  compel  the  defendant 
to  pay,  is  but  carrying  into  effect  the  intention 
of  the  parties.  Nor  can  he  complain  of  the  sub- 
sequent transactions  between  the  plaintiff  and 
Rogers:  as  by  means  thereof  his  situation  was 
489*]  bettered,  not  made  worse,*Rogers  hav- 
ing paid  one  half  of  the  draft,  to  indemnify 
the  plaintiff,  against  which,  the  note  in  ques- 
tion was  given.  The  counsel  cited  4  Cow., 
567  ;  7  Johns.,  361  ;  17  Id.,  176  ;  19  Id.,  326. 

.  for  defendant,  relied  upon  10 

Johns.,  198;  5  Wend.,  566. 

By  the  Court,  Nelson,  J.  The  note  upon 
which  this  suit  is  brought  was  made  and  in- 
dorsed by  the  defendant  for  the  benefit  of 
Rogers,  for  the  avowed  purpose  of  raising 
money  at  the  Utica  Bank  to  pay  a  draft  of  his 
of  $643,  and  a  note  at  the  Bank.  It  was  not  in- 
tended for  the  benefit  of  the  plaintiff,  any  fur- 
ther than  that  the  application  of  the  money  to 
be  raised  upon  it  was  to  extinguish  demands, 
for  the  payment  of  which  he  was  surety.  The 
benefit  to  him  was  incidental.  All  this  was 
known  to  the  plaintiff  ;  he  had  no  right,  there- 
fore, on  the  failure  to  procure  it  to  be  discount- 
ed, to  hold  it  for  his  indemnity  against  his  re- 
sponsibility for  Rogers.  To  do  so  was  a  fraud- 
ulent perversion  of  the  original  object  and  de- 
sign of  the  note, and  for  that  reason  it  is  invalid 
in  the  hands  of  the  plaintiff.  10  Johns.,  198  ; 
3  Wend.,  566. 

Again  ;  the  plaintiff,  upon  the  ground  as- 
sumed by  his  counsel,  cannot  recover  ;  that  is, 
that  the  plaintiff  took  the  note  in  consideration 
that  he  would  take  up  the  draft  of  Rogers 
which  was  then  falling  due.and  pay  the  balance 
on  the  note  in  the  Bank.  The  plaintiff  did 
neither.  It  is  not  pretended  he  paid  anything 
on  the  note  in  the  Bank,  and  Rogers  had  to 
raise  the  money  himself  to  take  up  the  draft. 
It  is  true  the  plaintiff  lent  his  name  to  the  note 
upon  which  the  money  was  raised,  but  that  is 
very  different  from  assuming  the  debt  as  his 
own,  which  it  would  have  been  if  the  ground 
assumed  is  correct.  Even  this  latter  note  was 
again  taken  up  by  Rogers  by  paying  $350  on 
it,  and  procuring  another  note  discounted  for 
the  same  amount,  upon  which  the  plaintiff  was 
only  the  second  indorser. 

Even  if  the  plaintiff  had  not  taken  the  note  in 
question  with  a  knowledge  of  all  the  circum- 
44O*]  stances,  I  am  of  opinion  he  *could  not 
recover,  as  no  consideration  passed  from  him 
to  Rogers  for  the  same,  and  it  was  not  de- 
livered to  him  as  security  for  his  indorse- 
ments. 

New  trial  denied. 

Distinguished-IB  N.  Y.,  327,333. 

Cited  in-52  N.  Y..  401  ( 11  Am.  Rep.,  716 ) :  33  Barb., 
612;  14  Abb.  N.  S.,  379;  30  Ind.,  25;  31  Am.  Dec.,  589  (10 
Yerg.,  417). 

WEND.  8. 
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Adverse  Possession  20  Years  will  Sustain  Eject- 
ment against  one  who  has  Entered  under  True 
Title —  What  Amount*  to  Adverse  Possession — 
When  Actual  Occupancy  of  Part  is  Sufficient. 

Where  lands  have  been  held  adversely  for  30  years, 
and  an  entry  is  made  by  a  party  who  has  the  true 
title,  such  party  may  be  dispossessed  by  an  eject- 
ment brought  by  him  who  had  held  the  premises 
adversely. 

Where  a  party  was  in  possession  of  a  lot  of  600 
acres,  and  appropriated  50  acres  thereof  ( to  which 
50  acres  he  had  color  of  title,  but  the  true  title  was 
in  another )  as  a  wood  lot,  refused  on  that  account 
to  sell  the  same,  and  dug  stone  from  a  quarry  there- 
on at  various  intervals  during  a  period  of  25  years ; 
it  was  held,  that  such  possession  should  be  deemed 
adverse  against  the  true  owner. 

To  constitute  an  adverse  possession,  there  must 
in  all  cases  be  a  claim  of  title;  but  it  is  not  necessary 
that  a  deed  should  be  showu  as  evidence  of  such  ti- 
tle. Where,  however,  there  is  no  paper  title,  there 
must  be  a  pedis  possensio— an  actual  occupancy— a 
substantial  inclosure. 

Where  a  party  claims  to  hold  adversely  a  whole 
lot  by  proving  actual  occupancy  of  a  part  only,  his 
claim  must  be  under  a  deed  or  paper  title ;  and 
where  color  of  title  is  shown,  occupancy  of  part  for 
20  years  is  enough  to  entitle  a  party  to  recover  a 
whole  lot,  unless  the  deed  under  which  the  claim  is 
made  includes  a  tract  greater  than  is  necessary  for 
the  purpose  of  cultivation,  or  ordinary  occupancy. 

Citations— 1  Cow.,  276,  609. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
JL  Cortland  Circuit  in  Jan.,  1830,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  for  the  recovery  of 
the  possession  of  the  survey  50  acres  in  lot  No. 
21,  Virgil.  Letters  patent  for  the  entire  lot  to 
J.  Gee,  one  of  the  lessors  of  the  plaintiff,  were 
produced,  bearing  date  July  8,  1790.  The  pat- 
entee entered  into  possession  in  1796,  claiming 
to  own  the  whole  lot,  and  continued  in  the  pos- 
session of  the  same  down  to  the  time  of  trial  ; 
he  sold  parts  of  the  lot,  but  reserved  the  prem- 
ises in  question,  together  with  some  other  lands 
as  a  wood  lot,  and  refused  on  that  account  to 
sell  a  part  of  the  premises,  of  which  he  always 
claimed  to  be  the  owner,  alleging  that  he  paid 
the  fees  for  surveying  the  lot  when  he  first 
went  into  possession.  *There  was  a  [*441 
stone  quarry  on  the  premises  in  question,  from 
which  stone  had  been  taken  by  the  patentee 
for  building.  25  years  before  the  trial,  and  at 
various  times  since.  The  defendant  claimed 
under  a  deed  from  the  Surveyor-General  to  R. 
Dill,  bearing  date  July  21,  1792,  by  which  the 
50  acres  in  question  were  conveyed  for  the  non- 
payment of  the  expenses  of  surveying  the  lot. 
R.  Dill  conveyed  his  interest  to  J.  Dill  in  1811, 
and  in  1827  the  defendant  went  into  possession 
under  the  title  of  J.  Dill,  and  immediately 
thereafter  this  suit  was  brought.  The  lessors 
were  the  patentee  and  D.  Gee,  to  whom  the 
patentee  conveyed  the  premises  in  1820.  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 


NOTE.— Adverse  possession—  What  constitutes.  See 
Jackson  v.  Todd,  2  Cai.,  183,  note ;  Whitaker  v.  Cone, 
2  Johns.  Cas.,  58,  note;  Brandt  v.  Ogden.  1  Johns., 
156,  note;  Jackson  v.  Sharp,  9  Johns.,  163,  note;  Jack- 
son v.  Wheeler,  10  Johns.,  164,  note.  Advene  pouu 
sinn  by  tenant  in  common,  or  those  holding  under 
him,  against  co-tenants.  See  Jackson  v.  Tibbitta,  9 
Cow..  241,  note;  See,  also,  Clapp  v.  Bromagham,  9 
Cow.,  530,  note. 
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opinion  of  this  court  whether  the  plaintiff 
had  shown  such  an  adverse  possession  of  the 
premises  in  question  as  to  entitle  him  to  recov- 
er against  the  defendant,  who  held  under  a  ti- 
tle which  had  been  declared  by  this  court  valid, 
•on  a  motion  to  set  aside  a  former  verdict.  2 
Wend.,  537. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  J.  A.  Collier,  for  defendant. 

By  tlie  Court,  Savage,  Ch.  J.  On  the  ques- 
tion reserved,  there  cannot  be  much  doubt. 
John  Gee  took  possession  of  the  whole  lot, 
claiming  it  as  his  own,  under  a  patent  from  the 
State  for  the  whole  lot.  To  constitute  an  ad- 
verse possession,  there  must  in  all  cases  be  a 
claim  of  title — a  deed  need  not  be  shown  as 
evidence  of  that  title ;  but  where  there  is  no 
paper  title,  there  must  be  a  pedis  possessio — an 
actual  occupancy  —  a  substantial  inclosure. 
Where  a  party  claims  to  hold  adversely  a  whole 
lot,  by  proving  actual  occupancy  of  apart  only, 
his  claim  must  be  under  a  deed  or  paper  title. 
Color  of  title  under  a  deed,  and  occupancy  of 
part,  is  sufficient  proof  as  to  a  single  lot,  to  the 
extent  of  the  bounds  of  such  lot  ;  unless,  in- 
deed, the  paper  title  include  a  large  patent  or 
tract,  much  more  than  can  be  necessary  for  the 
purposes  of  cultivation.  1  Cow.,  276,  609.  In 
this  case  we  may  be  supposed  to  know  that  a 
lot  in  the  military  tract  contains  600  acres.  How 
much  the  lessor  had  sold  does  not  appear,  nor 
442*]  how  much  he  reserved  for  Cultiva- 
tion ;  but  it  does  appear  that  the  premises  in 
•question  had  been  appropriated  as  a  wood  lot, 
.and  were  expressly  claimed  by  the  lessor  as  be- 
longing to  him.  This  was,  under  the  circum- 
stances of  this  case,  all  the  possession  which 
was  required  to  constitute  an  adverse  posses- 
sion. If  the  possession  was  adverse,  and  had 
been  so  for  more  than  20  years,  as  it  had  in  this 
case,  then  that  possession  ripened  into  a  title, 
and  the  plaintiff  must  recover  against  the  de- 
fendant, though  the  paper  title  to  the  50  acres 
is  in  reality  not  in  him. 

The  plaintiff's  possession  being  adverse  in 
1811,  when  Robert  Dill  conveyed  to  John  Dill, 
that  conveyance  is  inoperative  and  void. 

On,  both  grounds,  therefore,  the  plaintiff  is  enti- 
tled to  judgment. 

Cited  in-15  Wend.,  599 :  23  Wend.,  322 ;  9  N.  Y.,  345 ; 
15  Barb.,  497 ;  26  Barb.,  404: 14  Abb.  Pr.,  421;  17  Abb. 
Pr.,  458 ;  16  Pet.,  494 ;  34  Col.,  381,  382 ;  36  Cal.,  541. 


MUMFORD  «.  McKAY. 

Partnership  between  Tenants  in  Common — Dis- 
solution by  Sale  by  One  Partner — Purchaser 
becomes  Tenant  in  Common — Trover. 


—  i  •• 

Where  A  and  B  were  tenants  in  common  of  cer- 
tain lands,  and  carried  on  the  farming  business  as 
partners,  and  A  sold  and  transferred  his  moiety  of 
the  lands,  it  was  held,'  that  by  such  transfer  the  part- 
nership was  dissolved,  and  that  the  grantee  became 
a  tenant  in  common  with  B  in  the  partnership  prop- 
erty, taking  the  undivided  share  of  his  grantor,  sub- 
ject to  all  the  rightsSof  A,  and  to  the  account  to  be 
taken  between  the  original  partners. 

And  where,  after  such  a  transfer,  B  took  and  sold 
a  crop  of  wheat  harvested  upon  the  lands,  it  was 
held,  that  he  was  responsible  to  the  grantee  of  A  in 
an  action  of  trover,  for  the  value  of  a  moiety  of  the 
wheat ;  it  not  appearing  that  there  were  outstand- 
ing debts  of  the  former  partnership,  which  fact  he 
was  bound  to  show,  if  he  claimed  the  right  to  re- 
tain, as  the  law  would  not  presume  its  existence. 

Citations— 6  Johns.,  144 ;  14  Johns.,  318  :  17  Johns., 
525 ;  1  East.  363 ;  7  Cowp.,  448;  4  Burr.,  2174  ;  5  Ves., 
295;  5  Johns.  Ch.,  60;  1  Salk.,  392;  4  Ves.,  396;  15 
Ves.,  559,  note,. 

THIS  was  an  action  of  trover,  tried  at  the 
Monroe  Circuit,  in  Mar.,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  the  value  of 
the  moiety  of  451  bushels  of  wheat  reaped  by 
the  defendant  in  the  harvest  of  1825,  on  cer- 
tain lots  of  land,  a  moiety  of  which  were  con- 
veyed to  the  plaintiff  in  Sep. ,  1824,  after  the 
wheat  was  sown.  The  defendant  and  T.  Mum- 
ford,  the  father  of  the  plaintiff,  previous  to 
Sep.,  1824,  were  tenants  in  common  of  certain 
lauds  in  the  County  of  Livingston,  each  own- 
ing one  *half  thereof,  and  a  partner-  [*443 
ship  existed  between  them  in  the  cultivating 
and  improving  such  lands,  in  the  farming  and 
milling  business,  and  in  the  purchase  and  sale 
of  grain  and  cattle.  In  the  autumn  of  1824,  the 
defendant  put  in  a  crop  of  about  40  acres  of 
wheat  on  two  lots  of  land  thus  owned  by  him 
and  T.  Mumford,  the  sowing  being  completed 
by  the  middle  of  the  month  of  September.  Sep. 
25,  1824,  T.  Mumford,  by  deed,  conveyed  his 
moiety  of  the  lands  upon  which  the  wheat  was 
sowed  to  the  plaintiff.  In  1825,  the  defendant 
harvested  the  wheat  which  grew  on  the  lands, 
which  amounted  to  451  bushels,  and  sold  the 
same  at  62-J-  cents  per  bushel.  The  defendant 
moved  for  a  nonsuit,  insisting  that  he  had  a 
right  to  take  the  whole  crop  as  partnership 
property,  and  was  not  responsible  to  the  plaint- 
iff until  the  partnership  accounts  between  the 
defendant  and  T.  Mumford  were  finally  ad- 
justed, which  it  was  shown  were  in  litigation 
in  the  Court  of  Chancery,  on  a  bill  filed  by  T. 
Mumford  against  the  defendant.  A  nonsuit 
was  ordered,  and  a  motion  was  now  made  to 
set  it  aside. 

Mr.  J.  A.  Collier,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff was  improperly  nonsuited.  The  evidence 


NOTE. — Partnership — Dissolution  by  will  of  partner. 
A.ny  member  of  an  ordinary  partnership,  the  dura- 
tion of  which  is  indefinite,  may  dissolve  it  at  any  mo- 
ment he  pleases,  andthe  partnership  witt  he  deemed  to 
continue  only  so  far  as  may  be  necessary  for  the  pur- 
pose of  winding  up  its  then  pending  affairs.  See 
Skinner  v.  Tucker,  34  Barb.,  333;  McElvey  v.  Lewis. 
76  N.  Y.,  373;  Pine  v.  Ornisbee,  2  Abb.  Pr.  N.  S.,  375; 
Carlton  v.  Cumraingg,  51  Ind.,478;  Lawrence  v.liob- 
inson,  4  Colo..  567;  Crawshay  v.  Maule,  1  Swanst., 
508:  Featherstonhuugh  v.  Fenwick,  17  Ves.,  298;  Pea- 
cock v.  Peacock,  16  Ves.,  50. 

Any  assignment  of  a  copartner's  interest  in  the 
part  nerrfitp  funds  iterates,  ipso  facto,  a  dissolution. 
Marquand  v.  N.  Y.  Manf.  Co.,  17  Johns.,  525;  Hor- 
42  G 


ton's  Appeal,  13  Pa.  St.,  67;  Parkhurst  v.  Kinsman,  1 
Blatchf .,  488;  Whitton  v.  Smith,  1  Freem.  Ch.  (Miss.), 
231;  and  see  Comstock  v.  Buchanan,  57  Barb.,  127; 
Conwell  v.  Sandidge,  5  Dana.,  213;  Cochran  v.  Perry, 
8  W.  &  S.,  262.  But  see.  Taft  v.  Buffura,  14  Pick.,322. 
See,  generally,  Smith  v.  Mulock,  1  Robt.,  569;  S.  C. 
1  Abb.  Pr.  U.  S.,  374;  Ferrero  v.  Buhlmeyer,  34  How. 
Pr.,  33;  Griswold  v.  Waddington,  15  Johns.,  82;  How- 
ell  v.  Harvey.  5  Ark.,  280;  Wilson  v.  Greenwood,  1 
Swanst..  480:  Sanderson  v.  The  Milton  Stage  Co.,  18 
Vt.,  107;  Wheeler  v.  Van  Wart,  2  Jur.,  252;  Lees  v. 
Jones,  3  Jur.  N.  8.,  954;  Miles  v.  Thomas,  9  Sim.,  606; 
Skinner  v.  Dayton,  19  Johns.,  538;  Beaver  v.  Lewis, 
14  Ark.,  138;  Bishop  v.  Breckles,  1  Hoffm.  Ch.,  534. 
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establishes,  that  Thomas  Mumford  and  the  de- 
fendant were  not  only  tenants  in  common  as  to 
the  farm,  but  were  also  partners,  in  carrying 
on  the  general  business  of  farming.  The  testi- 
mony of  Federal  Blakesbee,  a  witness  for  the 
plaintiff,  is  clear  and  explicit  upon  this  point. 
Being  then  tenants  in  common  in  the  farm, 
each  owning  an  undivided  half,  and  partners 
in  the  crops,  stock,  and  farming  utensils, what 
was  the  effect  of  the  conveyance  from  Thomas 
Mumford  to  his  son,  the  present  plaintiff,  in 
Sep.,  1824,  of  his  undivided  half  of  the  farm, 
upon  the  rights  of  the  parties  in  relation  to  the 
partnership  property?  It  undoubtedly  passed 
to  the  plaintiff  all  the  interest  of  his  father  in 
the  partnership  property,  and  the  partnership 
was  thereby  dissolved,  and  the  plaintiff  became 
444*]  a  tenant  in  common  with  the  *defend- 
ant  in  the  partnership  property.  6  Johns., 
144  ;  14  Id.,  318  ;  17  Id.,  525 ;  1  East,  363  ;  7 
Cowp.,  448;  4  Burr.,  2174;  5  Ves.,  295.  After 
the  purchase,  the  ^plaintiff  [stood  in  the  same 
relation  to  the  defendant  as  the  assignees  of 
one  bankrupt  partner,  under  the  English  Bank- 
rupt Law,  bear  to  the  other  partner.  The  in- 
terest of  the  assignees  in  such  a  case  is  the 
same  as  that  which  vests  in  a  separate  creditor 
of  one  partner,  who  purchases  his  interest  in 
the  partnership  property  under  an  execution 
against  him  for  his  individual  debt.  Mr.  Gow, 
in  his  Treatise  on  Partnership,  p.  366,  states 
the  law  correctly  upon  this  subject.  He  says, 
the  interest  of  the  solvent  partner  is  not  af- 
fected by  the  sale  in  the  one  case,  nor  the  bank- 
ruptcy and  assignment  in  the  other.  The  pur- 
chaser in  the  one  case,  and  the  assignee  in  the 
other,  becomes,  as  to  the  interest  of  the  in- 
debted or  insolvent  partner,  tenant  in  common 
with  the  solvent  partner,  taking  only  the  un- 
divided share  of  the  debtor,  subject  to  all  the 
rights  of  the  other  partner,  and  to  the  account 
to  be  taken  between  them.  The  assignee,  or 
the  purchaser,  has  no  right  to  change  the  pos- 
session, or  make  any  specific  division  of  the 
effects.  He  takes  only  such  undivided  share 
as  the  person  whom  he  represents  had,  and  in 
the  same  manner  as  he  held  it ;  and  he  is  enti- 
tled only  to  the  balance  which  is  ascertained 
to  be  due  to  him  after  the  partnership  debts 
and  the  claims  of  the  other  partner  are  satis- 
fied, and  a  division  is  made  of  the  surplus. 
Murray  v.  Murray,  5  Johns.  Ch.,  60;  1  Salk., 
392;  4  Ves.,  396;  15  Id.,  559,  note. 

But  the  parties  being  tenants  in  common,  a 
sale  or  destruction  of  the  joint  property  by  one, 
will  subject  him  to  an  action  of  trover,  by  his 
co-tenant,  unless  he  can  show  that  there  were 
outstanding  partnership  debts.  The  burden 
of  showing  this  ought  to  rest  upon  the  party 
who  undertakes  to  exercise  an  authority  or 
dominion  over  the  property, which  is  unjustifi- 
able, unless  such  fact  exists.  The  existence  of 
such  debt  is  not  to  be  presumed. 

It  was  conceded  on  the  argument,  that  the 
sale  by  one  tenant  in  common  of  the  whole 
interest  of  his  co-tenant  amounted  to  a  conver- 
sion for  which  trover  would  lie. 

Nonsuit  set  aside,  new  trial  granted;  costs  to 
•abide  the  event. 

Distinguished— 12  Wend.,  144 :  18  Hun,  205. 
Cited  in-21  Wend.,  75 ;  42  N.  Y.,  561 ,  52  N.  Y.,  188 ; 
S3  N.  Y.,  204 :  4  Hun,  506 ;  5  Daly,  32. 

WEND.  8 


*SPOOR  c.  HOLLAND  &  HARLOW.  [*445 

Trover—  Evidence—  By   One  having  Special  In- 
terest against  General  Owner. 

If  a  constable  sues  a  stranger  for  taking  roods 
seised  by  virtue  of  an  execution,  the  production  of 
the  execution  without  the  judgment  is  sufficient  to 
support  the  action. 

In  trover,  a  party  having  the  special  property  in 
a  suit  against  the  general  owner,  or  one  claiming 
under  him,  is  entitled  to  recover  only  the  value  of 
the  special  interest. 

It  seems,  in  an  action  by  an  officer  for  the  taking 
of  goods  levied  on  by  him  by  virtue  of  an  execution, 
that  his  indorsement  upon  the  execution  of  the 
property  levied  upon,  is  proper  evidence  to  identi- 
fy such  property. 

Citations—  6  Johns.,  195  ;  7  Johns.,  32. 


was  an  action  of  trover,  tried  at  the 
-L  Monroe  Circuit  in  March,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  the  value  of 
a  quantity  of  brick  alleged  to  have  been  levied 
upon  by  him  as  a  constable,  by  virtue  of  two 
justices'  executions,  one  against  V.  H.  Free- 
man, and  the  other  against  Freeman  and  W. 
B.  Gurnsey.  In  the  summer  of  1829,  Freeman 
and  Gurnsey  made  a  quantity  of  brick,  in  the 
brick  yard  of  one  Baker,  and  drew  about  16,- 
000  from  the  kiln  to  the  Village  of  Rochester, 
leaving  about  60.000  at  the  kiln.  The  plaintiff 
produced  a  justice's  execution  against  Free- 
man and  Gurnsey,  for  $19.68,  upon  which 
there  was  an  indorsement  in  the  handwriting 
of  the  plaintiff,  in  these  words  :  "By  virtue  of 
the  within,  I  have  levied  on  a  quantityof  brick, 
the  joint  property  of  both  defendants,  15th 
August,  1829;"  and  also  produced  another  ex- 
ecution against  Freeman  alone,  for  $49.87,  on 
which  there  was  an  indorsement  also  in  the 
handwriting  of  the  plaintiff,  in  these  words  : 
"By  virtue  of  the  within,  I  have  levied  on  23,- 
500  brick  in  the  kiln  at  Clark  Baker's  yard, 
26th  August,  1829,"  signed,  "J.  Spoor,  Const." 
which  executions,  with  their  indorsements, 
were  read  to  the  jury.  The  defendants  insisted 
that  the  plaintiff  ought  to  show  the  judgments 
on  which  the  executions  purported  to  have  is- 
sued, but  the  judge  ruled  it  was  unnecessary 
to  do  so.  On  the  day  of  the  levy  made  by  the 
defendant  Aug.  15,  he  told  a  witness  he  was 
then  on  his  way  to  Rochester  *to  levy  [*446 
on  the  16,000  brick  which  had  been  removed 
from  the  kiln  ;  this  evidence  was  objected  to, 
but  received  by  the  judge  as  part  of  the  res 
gesta.  Subsequently,  however,  and  before  the 
removal  by  Hollana,  the  plaintiff  went  to  the 
place  where  the  16,000  brick  lay,  and  offered 
them  for  sale  at  public  vendue,  but  adjourned 
the  sale  for  want  of  bidders.  Holland  and  Har- 
low  (the  latter  as  the  servant  of  Holland)  re- 
moved between  50  and  60,000  brick  from  the 
kiln,  16  or  18,000  of  which  were  aftewards 
sold  by  the  plaintiff,  on  a  third  execution  The 
16,000"  brick  in  Rochester  were  claimed  by 
Holland  under  a  purchase  from  one  Parsons  ; 
he  removed  2,000  of  them,  and  sold  the  residue. 
The  defendants  produced  a  bill  of  sale  from 
Freeman  to  Parsons,  dated  July  6,  1829,  where- 
by Freeman,  for  himself  and  Gurnsey,  sold  to 
Parsons  120,000  brick  in  the  brick  yard  of 
Baker,  and  adduced  evidence  in  support  of  the 
sale,  the  validity  of  which  was  questioned  by 
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the  plaintiff,  as  well  in  respect  to  Holland  as 
Parsons.  The  judge  submitted  the  bona  fides 
of  the  transaction  to  the  jury,  and  charged 
them,  if  they  found  for  the  plaintiff,  to  give 
him  a  verdict  for  the  value  of  the  brick  con- 
verted by  the  defendants.  The  jury  found 
against  both  defendants,  with  $118  damages. 
The  defendants  moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendants. 
The  plaintiff  was  bound  to  show  the  judgments 
as  well  as  executions  ;  as  against  the  defendant 
in  the  process  it  is  not  necessary,  but  as  against 
strangers  the  judgments  must  be  produced.  2 
Johns.,  46.  The  declarations  of  the  plaintiff, 
of  his  intent  to  levy  upon  the  16,000  brick, 
were  inadmissible,  and  ought  not  to  have  been 
received  ;  an  intent  to  levy  is  no  evidence  of  a 
levy  in  fact.  1  Stark.  Ev.,  48.  The  verdict 
is  for  too  much  ;  the  plaintiff  was  entitled  to 
recover,  if  at  all,  only  to  the  value  of  his  spe- 
cial property,  7  Cow.,  670,  681,  n.,  which  in 
this  case  was  about  $70,  whereas  the  verdict 
is  for  $118.  Harlow  acting  merely  as  the  serv- 
ant of  Holland,  should  have  been  acquitted  ; 
and  at  all  events,  was  answerable  for  only  one 
parcel  of  the  brick. 

Mr.  M.  T.  Reynolds,  for  plaintiff.  In 
trespass  all  are  principals  ;  the  jury,  therefore, 
were  warranted  in  finding  both  defendants 
447*]  *guilty.  The  declarations  of  the  plaint- 
iff were  properly  received  as  part  of  the  res 
gesta  ;  but  if  not,  it  was  shown  that  the  plaint- 
iff exercised  dominion  over  the  brick  previous 
to  the  conversion  by  Holland.  The  property 
was  bound  from  the  delivery  of  the  process, 
and  a  levy  will  be  presumed.  19  Johns.,  345. 
Proof  of  seizure  was  enough,  without  produc- 
ing the  judgments.  6  Johns. ,  195.  If  seizure 
is  sufficient  as  against  the  party,  a  fortiori  is  it 
enough  against  a  stranger.  The  verdict  cannot 
be  objected  against  as  it  respects  its  amount, 
that  should  have  been  seen  to  at  the  trial. 

Mr.  Spencer,  in  reply.  The  case  in  6  Johns, 
was  that  of  an  officer  in  possession,  and  is  not 
at  variance  with  the  case  in  2  Johns. 

By  the  Court,  Nelson,  J.  The  judge  de- 
cided correctly,  that  it  was  not  incumbent  upon 
the  plaintiff  to  produce  the  judgments  on  which 
the  executions  had  issued,  under  which  he 
acted.  6  Johns.,  195  ;  7  Id.,  32.  It  is  objected 
that  the  evidence  of  the  plaintiff's  declarations 
was  inadmissible  to  show  a  levy  upon  the  16,- 
000  brick.  The  indorsement  on  the  execution 
merely  stated  a  levy  upon  a  quantity  of  brick, 
the  joint  property  of  the  defendants,  without 
specifying  the  place  where  they  were  found. 
The  brick  belonged  to  the  defendants,  and 
were  subject  to  the  execution,  and  the  officer 
once  offered  them  for  sale,  but  postponed  the 
sale  for  want  of  bidders.  The  officer  might 
have  amended  his  indorsement  of  levy  so  as  to 
have  identified  the  brick,  which  he  should  have 
done.  Strictly,  the  declarations  were  perhaps 
inadmissible  ;  but  I  think  there  was  sufficient 
evidence  to  authorize  a  jury  to  find  the  levy, 
independent  of  the  declarations  of  the  plaintiff. 

The  joint  taking  of  one  parcel  of  brick  was 
sufficiently  proven,  and  we  are  bound  to  pre- 
sume the  jury  found  only  for  that  parcel,  as 
the  verdict  is  against  both  defendants.  The 
judge  erred  in  directing  the  jury  to  find  for  the 
plaintiff  the  value  of  the  brick  converted  by 
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the  defendants  to  their  use.  He  could  recover 
only  the  amount  of  the  executions.  The  ver- 
dict must  be  reduced  to  that  sum.  The  judgment 
should  be  entered  for  $81.30. 

Cited  in— 13  Wend.,  299 : 16  Wend.,  669 ;  13  N.  Y., 
177 ;  4  Hun,  730 ;  4  Barb.,  494 ;  23  Barb.,  255 ;  29  Barb.,. 
522 ;  63  Barb.,  141. 

See— 9  Allen.  412. 


*BLOOMER  «.  JUHEL.       [*44  & 

Pleading — Pleas  to  Avowry — Effect  of. 

A  plea  of  non-tenure,  to  an  avowry  for  rent  set- 
ting forth  seisin  in  A.  B.  and  deducing  title  from 
him  to  the  ayowant,  and  also  showing  a  reversion- 
ary interest  in  the  avowant  after  the  termination  of 
the  demise  under  which  the  distress  was  made,  ad- 
mits the  seisin  and  the  demise  to  the  avowant  from 
the  tenant  of  the  freehold  ;  it  only  puts  in  issue  the 
demise  under  which  the  distress  was  taken. 

Riens  in  arrere  is  quasi  a  general  issue  when 
pleaded  in  bar  of  an  avowry.  The  general  issue, 
strictly  speaking,  puts  in  issue  every  material  aver- 
ment ;  not  so  the  plea  of  riens  in  arrere ;  it  admits 
the  title  of  the  defendant  as  stated  in  the  avowry, 
which,  therefore,  need  not  be  proved,  unless  the 
plea  be  accompanied  by  a  plea  of  non-tenure. 

Citations— I  Johns.,  384 :  10  Johns.,  372 ;  5  Cow.. 
340 ;  11  Geo.  II.,  ch.  19,  sec.  22 ;  2  R.  S.,  529,  sec.  41 : 16 
Johns.,  159;  2  Wils.,  375;  2  Bsp.,  N.  P.,  669;  1  Ld. 
Raym.,  641 ;  4  Wend.,  427. 

TERROR  from  the  N.  Y.  C.  P.  Juhel  brought 
J-J  replevin  against  Bloomer  for  the  taking 
of  certain  goods  and  chattels.  Bloomer  avowed 
the  taking  as  a  distress  for  a  quarter  of  a  year's 
rent  due  Feb.  1,  1829,  on  certain  premises  in 
the  City  of  N.  Y.,  demised  by  him  to  one  H. 
S.  Spendlove,  Aug.  1,  1828,  from  that  day  un- 
til May  1,  1829,  at  a  rent  of  $375,  payable  quar- 
terly, on  the  first  days  of  November,  February 
and  May.  He  averred  that  at  the  time  of  the 
demise  to  Spendlove,  and  at  the  time  of  the 
taking  of  the  distress,  and  until  after  the  ex- 
piration of  the  demise  to  Spendlove,  he  (Bloom- 
er) was  lawfully  possessed  of  an  unexpired 
term  of  two  years  from  May  1,  1828,  in  the 
premises  demised  to  Spendlove,  whereof  one 
James  Ferris,  Apr.  17,  1828,  was  seised  in  hia 
demesne  as  of  fee,  and  which  on  the  day  last 
mentioned,  Ferris  demised  to  him  (Bloomer) 
for  the  term  of  two  years  from  May  1,  1828. 
He  then  averred  the  demise  from  himself  to 
Spendlove,  the  entry  of  Spendlove,  and  be- 
cause $125  of  the  rent  aforesaid  for  the  quar- 
ter of  the  year  ending  Feb.  1,  1829,  was  due 
and  in  arrear,  and  remained  due,  etc.,  he  well 
avowed  the  taking,  etc.,  and  set  forth  the  mak- 
ing and  filing  of  an  affidavit  of  rent  being  due. 
Juhel  pleaded  :  1.  That  Spendlove  did  not  hold 
the  premises  as  the  tenant  of  Bloomer  under 
the  demise,  in  modo  et  forma,  as  set  forth  in  the 
avowry  ;  and  2.  That  there  *was  no  [*449 
rent  in  arrear  from  Spendlove  to  Bloomer,  con- 
cluding each  plea  to  the  country.  On  the  trial 
of  the  cause,  the  demise  from  the  defendant  to- 
the  plaintiff,  and  the  entry  of  Spendlove,  were 
proved.  The  plaintiff  then  insisted  that  the 
defendant  should  prove  his  title  to  the  demised 
premises  as  alleged  in  the  avowry,  and  the 
judge  ruled  that  to  maintain  the  issues  on  the 
part  of  the  defendant,  it  was  necessary  for 
him  to  prove  his  title  to  the  premises  as  alleged 
in  the  avowry,  and  that  the  matters  set  forth 
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in  the  avowry  in  relation  to  his  title  were  ma- 
terial averments  and  must  be  proved.  The  de- 
fendant excepted  to  the  decision  of  the  judge, 
and  attempted  to  prove  the  demise  from  Ferris 
to  him,  but  failing  to  do  so  in  consequence  of 
the  absence  of  the  subscribing  witness  to  the 
lease,  the  judge  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  who  found  accordingly. 
The  defendant  excepted  to  such  direction,  and 
judgment  having  been  entered  for  the  plaintiff, 
the  defendant  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
By  the  plea  of  non-tenure,  the  plaintiff  put  in 
issue  only  the  single  fact  of  the  demise  from 
the  defendant  to  Spendlove,  and  by  taking  is- 
sue upon  such  fact  alone,  all  the  other  aver- 
ments in  the  avowry  were  admitted.  2  Wend. , 
561;  Steph.  PI.,  234;  App..  n.  54,  60;  Com. 
Dig.,  Pleader,  G,  2  ;  Saund.  PI.  &  Ev.,  767, 
268;  2  Barn.  &  Aid.,  546.  The  plea  of  riens  in 
arrere  admitted  the  tenancy^  and  only  denied 
that  there  was  rent  due. 

Mr.  S.  Stevens,  for  defendant  in  error. 
Non-tenure  raised  the  question  whether  the  re- 
lation of  landlord  and  tenant  existed,  so  as  to 
give  the  right  to  distrain.  The  defendant  was 
bound  to  prove  his  title  as  set  forth  in  the  avow- 
ry; unless  he  had  a  reversionary  interest  after 
the  termination  of  the  demise  to  Juhel,  he 
had  not  the  right  to  distrain.  The  defendant 
averred  that  he  had  such  interest;  the  plea  de- 
nied it ;  the  defendant  was,  therefore,  bound 
to  prove  it,  and  failing  to  do  so,  the  plaintiff 
was  entitled  to  a  verdict.  Until  such  rever- 
sionary interest  was  shown,  Spendlove  and 
Juhel  both  were  the  tenants  of  Ferris,  who  alone 
could  distrain,  unless  an  express  agreement  giv- 
45O*]  ing*the  right  to  Bloomer  was  shown; 
there  cannot  be  a  double  power  to  distrain  with- 
out an  express  agreement.  1  Johns.,  380;  10 
Id.,  369,  424;  5  Cow.,  338;  2  Wils.,  375;  16 
Johns.,  159;  Woodf.,  380,358.  In  Lewis  v. 
Payn,  4  Wend.,  427,  it  is  said  that  the  plea  of 
•riens  in  arrere  is  the  general  issue  to  an  avowry; 
if  so,  it  puts  in  issue  every  material  averment. 

By  the  Court,  Savage,  Ch.  J.  It  was  nec- 
essary to  avow  as  the  defendant  has  done,  by 
stating  a  seisin  in  some  person,  and  deducing 
title  from  that  person  totheavowant;  1  Johns., 
384;  10  Johns.,  372;  5  Cow.,  340;  avowries  for 
rent  having  been,  heretofore,  in  this  State  gov- 
erned by  the  common  law  and  not  by  the  Stat- 
ute 11  Geo.  II.,  ch.  19,  sec.  22.  Until  there- 
cent  revision  of  our  statutes,  that  section  has 
never  been  enacted  here.  2  R.  S..  529,  sec.  41. 
It  was  also  necessary  for  him  in  his  avowry  to 
show  that  there  was  a  reversionary  interest  re- 
maining in  him  after  the  termination  of  the 
demise  to  the  plaintiff .  16  Johns.,  159;  2  Wils., 
375.  In  the  first  of  these  cases  (Prescott  v.  De- 
Forest),  it  was  held  that  a  person  who  had  hired 
a  house  for  a  year,  and  let  a  part  of  it  for  the 
same  term,  could  not  distrain  upon  his  lessee 
for  rent  in  arrear  without  a  special  agreement 

for  that  purpose;    in  the  latter  case, v. 

Cooper,  it  was  said  by  the  court  :  "  If  a  man 
hath  a  term  for  years  and  grants  all  his  estate 
of  the  term,  rendering  certain  rent,  he  cannot 
distrain  if  the  rent  be  in  arrear."  These  aver- 
ments being  necessary  were  traversable  ;  the 
plaintiff  might  have  taken  issue  upon  the  seisin 
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of  Ferris  or  his  demise  to  the  defendant  ;  but 
by  pleading  that  Spendlove  did  not  hold  or  en- 
joy the  premises  as  tenant  thereof  to  Bloomer, 
he  has  chosen  to  traverse  that  fact  in  particu- 
lar. The  object  of  the  special  pleading  is  to  re- 
duce to  specific  points  the  matters  in  dispute; 
and  when  a  number  of  facts  are  averred  in  a 
pleading  on  one  side,  and  the  party  answering 
denies  but  one  of  such  facts,  the  others  are  ad- 
mitted; and  even  where  the  party  answering 
protests  the  facts  not  traversed,  such  protest 
admits  the  facts  in  such  suit,  but  the  protest 
prevents  the  party  protesting  from  being  con- 
cluded by  his  admission  from  contesting  those 
*facts  in  some  other  suit.  According  [*451 
to  these  principles  every  fact  in  the  avowry 
not  traversed  by  the  plea  is  admitted,  and  of 
course  need  not  be  proved.  The  plea  of  non- 
tenure admitted  the  seisin  in  Ferris,  and  the 
demise  by  Ferris  to  Bloomer,  and  only  denied 
that  Spendlove  held  as  tenant  to  Bloorner;  such 
tenancy,  therefore,  was  the  only  fact  in  issue. 
The  tenancy  of  Spendlove  was  proved  and  the 
defendant  had  then  proved  all  that  was  neces- 
sary on  his  part. 

The  only  other  plea  was  riens  in  arrere. 
"This  plea,"  says  Mr.  J.  Buller  in  Hill  v. 
Wriffht,  2Esp.,  If.  P.,  669,  "admits  the  title 
of  the  defendant  as  stated  in  the  avowry."  It 
may  admit  the  title  as  stated  consistently  with 
the  language  of  the  plea  that  there  was  no  rent 
due;  and  when  connected  with  the  plea  of  non- 
tenure, seems  to  be  adapted  to  the  state  of  the 
case  after  the  tenure  shall  have  been  proved. 
If  the  object  was  to  deny  the  tenancy  only, 
that  was  effectually  done  in  appropriate  lan- 
guage by  the  former  plea;  but  admitting  the 
tenancy,  the  plea  may  still  be  true  ;  the  rent 
may  have  been  paid,  or  something  may  have 
happened  since  the  demise,  the  effect  of  which 
was  to  discharge  the  tenant  from  the  payment 
of  rent.  In  Lewis  v.  Payn,  4  Wend.,  427,  we 
held  that  an  eviction  might  be  shown  under  this 
plea,  which  suspended  the  right  of  the  land- 
lord to  his  rent  until  the  possession  was  re- 
stored. This  plea  was  there  said  to  be  the  gen- 
eral issue  to  an  avowry;  it  was  so  for  that  case; 
but  it  would  have  been  more  correct  to  have 
used  the  words  from  the  report  of  Home  v. 
Lewise,  1  Ld.  Raym.,  641,  "  Riens  in  arrere  is 
the  proper  plea  in  bar  of  an  avowry,  and  is 
quasi  a  general  issue."  The  general  issue, 
strictly  speaking,  puts  in  issue  every  material 
averment  in  the  pleading  to  which  it  is  an  an- 
swer. But  there  are  pleas  called  the  general 
issue  which  do  not  have  that  effect;  thus  non 
cepit  in  replevin  puts  in  issue  the  taking  only, 
and  not  the  merits  of  the  action;  non  estfactum 
puts  in  issue  the  execution  of  the  deed  only, 
and  the  breaches  are  admitted;  so  in  this  case, 
reins  in  arrere  admits  that  there  has  been  rent 
accruing,  and  of  course  admits  the  tenancy  as 
stated  in  the  avowry.  In  my  opinion,  there- 
fore, the  defendant  in  the  court  *below  [*452 
had  sustained  his  case,  and  should  have  had  a 
verdict  in  his  favor  upon  the  evidence  pro- 
duced. 

Judgment  reversed.  Venire  de  novo  to  be 
awarded  by  the  N.  Y.  C.  P.;  costs  to  abide  the 
event. 

Cited  in-3  N.  Y.  510. 
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CHACE,  Administrator  of  STRANAHAN, 

v. 
HINMAN. 

Cause  of  Action — Bond  of  Indemnity  against 
Actual  Damage  or  Expense  or  any  Liability 
Therefor —  Complete  when  Legal  Liability  arises 
— Special  Circumstances. 

Where  a  party  has  an  indemnity  not  only  against 
actual  damage  or  expense,  but  also  against  any  lia- 
bility for  damages  or  expenses,  he  need  not  wait  to 
commence  his  suit  until  he  has  actually  paid  such 
damages ;  his  right  of  action  is  complete  when  he 
becomes  legally  liable  for  them. 

Accordingly,  where  a  bond  was  given  to  indem- 
nify the  obligee,  his  heirs,  etc.,  against  all  damages, 
costs  and  charges,  to  which  he  and  they  might  be 
subjected  or  become  liable  for,  by  reason  of  the  re- 
versal of  a  certain  judgment  in  favor  of  the  de- 
fendant, who  had  been  sued  on  a  promissory  note 
to  which  the  obligee  was  a  party;  and  also  to  indem- 
nify him  against  the  note,  and  any  judgment  or 
proceeding  which  might  be  had  against  him  as  in- 
dorser  thereof ;  and  the  judgment  was  reversed,  and 
an  action  brought  against  the  administrator  of  the 
obligee,  charging  the  intestate  as  indprser  in  which 
suit  the  administrator  gave  a  cogncvit,  and  pleaded 
plene  adminfetravit,  which  plea  was  confessed,  and 
judgment  taken  for  assets  quando  acciderint ;  it  was 
held,  notwithstanding  the  plea  of  plene  administra- 
vit,  and  although  there  was  no  evidence  that  assets 
had  since  the  plea  put  in  come  to  the  hands  of  the 
administrator,  or  probably  ever  would  come  to  his 
hands,  that  he  was  entitled  to  recover  the  amount 
of  the  judgment  obtained  against  him. 

And  it  was  further  held,  that  the  defendant  was 
not  entitled  to  notice  of  the  pendency  of  the  suit 
against  the  administrator,  and  that  the  latter  was 
not  bound,  under  the  circumstances  of  the  case,  to 
interpose  a  defense  founded  upon  the  illegality  or 
usurious  character  of  the  original  transaction. 


Citations— 8  Cow.,  628, 
Mass.,  627;  14  Johns.,  177. 


9,  653;   7  Johns..  358;   4 


THIS  was  an  action  of  debt,  tried  at  the  Ot- 
sego  Circuit  in  September,  1829,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  on  a  bond  given  by  the 
defendant  to  Stranahan,  the  intestate,  bearing 
date  June  17, 1825,  conditioned  that  the  obligor 
should  save  harmless  and  indemnify  the  obli- 
gee, his  heirs,  executors  and  administrators, 
against  all  damages,  costs  and  charges  to  which 
he  and  they  might  in  any  way  be  subjected  or 
become  liable  for,  by  reason  of  the  reversal  by 
the  Court  for  the  Correction  of  Errors  of  this 
State  of  a  judgment  for  the  defendant,  ren- 
453*]  dered  in  the  Supreme  Court  *in  a  suit 
brought  by  the  Utica  Ins.  Co.  against  Henry 
Scott,  Jr.,  on  a  promissory  note  drawn  by 
James  McNamee,  and  indorsed  by  Stranahan 
and  by  Scott  to  the  Utica  Ins.  Co. ;  and  further 
conditioned  to  indemnify  the  obligee  from  all 
charges  and  expenses  which  he  might  incur  or 
become  liable  for  in  defending  the  writ  of  er- 
ror brought  on  such  judgment,  and  to  indem- 
nify him  against  the  note,  and  any  judgment 
or  proceeding  which  might  be  had  against  him 
as  indorser  thereof.  The  judgment  for  the  de- 
fendant in  the  cause  of  the  Utica  Ins.  Co., 
against  Scott,  was  reversed  in  the  Court  for  the 
Correction  of  Errors  Jan.  8,  1827,  judgment 
rendered  for  the  plaintiffs,  costs  adjudged  to 
them,  and  the  record  directed  to  be  remitted  to 
the  Supreme  Court.  Subsequently,  in  the  same 
year,  Scott  paid  to  the  Utica  Ins.  Co.  $900  in 
full  of  their  claims  against  him  as  indorser  of 
the  note  of  McNamee,  and  also  paid  to  them 
$219.01,  the  costs  adjudged  against  him  in  the 
two  courts,  and  commenced  a  suit  against 
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Chace  as  administrator  of  Stranahan,  charging 
Stranahan  as  first  indorser  of  the  note  made 
by  McNamee.  Chace  gave  a  coynovit  for  $1,372 
and  pleaded  plene  administravit,  which  plea 
Scott  admitted  to  be  true,  and  took  judgment 
for  assets  quando  acciderint,  which  was  accord- 
ingly entered  for  the  amount  confessed,  and 
$25.95  costs,  Nov.  19,  1828.  On  these  facts 
the  plaintiff  rested,  and  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  it  appearing 
by  the  record  of  the  recovery  against  Chace  as 
administrator  of  Stranahan,  that  he  had  fully 
administered  upon  the  estate  of  the  intestate, 
and  it  not  being  shown  that  any  goods,  etc., 
had  since  come  to  his  hands  to  be  administered, 
or  probably  would  come,  it  was  manifest  that 
neither  Stranahan  or  his  administrator  had  been 
damnified,  and  it  was  insisted  that  the  plea  of 
nondamnificatus,  which  had  been  interposed 
by  the  defendant  in  this  cause,  was  a  perfect 
defense,  which  motion  was  overruled  by  the 
judge.  The  defendant  further  insisted  that  if 
the  plaintiff  was  entitled  to  recover,  he  could 
recover  nominal  damages  only;  but  here  again 
he  was  overruled.  A  variety  of  evidence  was 
then  adduced,  as  well  on  the  part  of  the  de- 
fendant as  of  the  plaintiff,  as  to  the  origin  of 
the  debt  from  McNamee  to  the  Utica  Ins.  Co. ; 
as  to  Negotiations  between  the  defend-[*454r 
ant,  who  was  a  director  and  stockholder  of  the 
Co.,  and  Stranahan,  in  respect  to  the  reversal 
of  the  judgment  rendered  in  favor  of  Scott, 
had  previous  to  such  reversal,  and  as  to  indem- 
nity received  by  Stranahan  from  McNamee; 
but  the  decision  of  the  court  not  being  based 
upon  either  of  these  particulars,  it  is  not 
deemed  necessary  more  particularly  to  advert 
to  those  facts.  This  suit,  it  was  admitted,  was 
prosecuted  for  the  benefit  of  Scott.  A  verdict 
was  entered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Supreme  Court,  as  to  the  right 
of  the  plaintiff,  to  recover,  and  the  amount 
of  such  recovery. 

Mr.  E.  B.  Morehouse,  for  the  plaintiff. 
It  was  not  necessary  for  the  plaintiff  to  show 
that  he  had  been  damnified  by  the  actual  pay- 
ment of  the  judgment  against  him  ;  it  was 
enough  that  he  had  become  liable  to  pay,  and 
the  judgment  was  sufficient  evidence  of  dam- 
age, 1  Saund.,  116,  n.  2;  1  Bos.  &  P.,  638;  and 
Rockfeller  v.  Donnely,  8  Cow.,  623.  Notice  to 
the  defendant  of  the  suit  of  Scott  against  the 
plaintiff,  Chace,  was  not  necessary.  1  Saund., 
116,  n.  2;  Cro.  Eliz.,  97;  3  T.  R.,  374. 

Mr.  J.  A.  Spencer,  for  the  defendant.  The 
bond  upon  which  the  suit  is  brought  is  strictly 
a  bond  of  indemnity,  and  until  payment,  an 
action  did  not  lie.  l"Chit.  PI.,  481;  1  Bos.  & 
P.,  640,  n.  a;  2  Chit.  PI.,  512,  n.  c,  and  d;  14 
Johns.  ,177.  The  case  last  cited  is  much  stronger 
than  the  present,  and  there  it  was  holden  that 
the  action  would  not  lie.  The  plea  of  non  dam- 
nificatus  was  a  perfect  defense.  Where  the  bond 
is  simply  to  indemnify,  notice  is  indispensable; 
but  where  there  is  a  duty  beyond  mere  indem- 
nity, notice  is  not  necessary.  Thus  a  sheriff 
may  recover  on  a  bond  for  the  jail  limits,  be- 
cause the  obligors  engage  not  only  to  indem- 
nify, but  that  the  defendant  shall  remain  a  true 
and  faithful  prisoner.  6  Johns.,  158;  lid.,  517; 
4  Mass.,  849;  4  Dall.,  436,  n.  1.  Had  the  de- 
fendant in  this  cause  had  notice  of  the  suit 
against  the  present  plaintiff,  he  mi.cht  have 
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shown  that  the  note  was  void  for  usury,  2  Cow., 
712;  1  Wend., 555;  that  it  was  discounted  in  vio- 
lation of  the  Restraining  Act,  2  R.  L.,  234;  15 
455*]  *  Johns.,  358;  8  Cow.,  709,  and  that  a 
recovery  was  barred  by  the  Statute  of  Limita- 
tions. 

Mr.  A.  VanVechten,  in  reply.  The  bond  was 
executed  to  indemnify  Stranahan  against  the 
consequences  of  a  reversal  of  the  judgment;  he 
being  the  first  indorser,  was  the  party  to  be  af- 
fected by  the  reversal,  being  responsible  to 
Scott,  the  second  indorser.  Scott  has  a  judg- 
ment for  assets  quando  acciderint;  let  judgment 
be  given  upon  this  verdict  and.  there  will  be  as- 
sets. The  indemnity  was  as  much  for  the  ben- 
efit of  Scott  as  of  Stranahan  ;  for  if  the  latter 
was  discharged,  the  former  could  not  be  held 
responsible.  A  contestation  as  to  the  right  of 
the  Utica  Ins.  Co.  to  enforce  payment  upon  the 
note  in  question,  after  the  reversal  of  the  judg- 
ment of  the  Supreme  Court,  was  not  contem- 
plated nor  desired  by  the  defendant  in  this 
cause;  the  object  of  the  reversal  was  to  hush  up 
all  such  defenses  as  had  been  made  ;  he  could 
not,  therefore,  complain  of  want  of  notice,  and 
at  all  events,  was  not  entitled  to  it.  4  Johns.  C., 
329. 

By  the  Court,  Sutherland,  J.  It  is  con- 
tended by  the  defendant  that  this  is  a  bond  of 
indemnity  merely,  and  that  neither  the  plaintiff 
nor  his  intestate  have  been  injured  or  damnified 
by  the  reversal  of  the  judgment  in  the  Court  of 
Errors;  or  that  the  damage,  if  any,  is  merely 
nominal,  as  nothing  has  been  paid  or  probably 
ever  will  be  paid  upon  the  judgment  recovered 
against  him  by  Scott. 

The  inquiry  naturally  suggests  itself,  what 
was  the  motive  of  the  defendant  Hinman  in  en- 
tering into  this  arrangement  with  Stranahan  ? 
We  find  the  answer  in  the  testimony  of  Henry 
Green.  He  states  that  he  was,  at  the  time  of 
the  giving  of  the  bond  in  question,  Secretary 
of  the  Utica  Ins.  Co. ;  that  he  drew  the  bond 
and  witnessed  its  execution;  and  that  the  de- 
fendant Hinman  was  at  that  time  one  of  the 
Directors  of  the  Co.,  and  a  stockholder  to  acon- 
siderable  amount.  He  also  appears  to  have 
taken  an  active  part  in  the  prosecution  of  the 
writ  of  error.  There  can  be  little  question  that 
he  was  the  managing  agent  of  the  Co.  in  all 
these  transactions,  and  that  although  he  signed 
456*]  the  bond  individually,  he  was  under- 
stood by  Stranahan,  and  was  in  fact  acting  on 
behalf  of  the  Co.  and  with  their  approbation, 
though  probably  without  any  legal  authority 
to  bind  them.  It  is  obvious,  from  all  the  facts 
in  the  case,  that  Stranahan  had  no  objection  to 
the  judgment  being  re  versed;  that  only  a  formal 
resistance  was  to  be  made  to  it,  for  the  purpose 
of  saving  appearances.  The  letter  of  Hinman 
to  Stranahan  of  Dec.  22,  1825,  shows  that  Hin- 
man was  to  pay  all  the  expenses  of  defending 
the  writ  of  error.  The  truth,  undoubtedly,  is, 
that  it  was  perfectly  understood  between  Hin- 
man and  Stranahan,  that  neither  Stranahan 
nor  Scott  were  to  be  affected  by  the  reversal  of 
the  judgment;  and  I  think  such  is  the  conclu- 
sion to  be  drawn  from  the  face  of  the  bond  it- 
self, without  any  extraneous  evidence.  Stran- 
ahan was  the  first  indorser,  and  was  liable  over 
to  Scott  upon  the  note,  in  the  event  of  his  be- 
ing compelled  to  pay  it.  The  indemnification 
of  Stranahan  as  indorser  upon  the  note,  mani- 
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fests,  therefore,  by  the  strongest  implication, 
the  understanding  of  the  parties  that  if  the 
judgment  was  reversed,  the  note  was  not  to  be 
collected  from  Scott,  the  subsequent  indorser, 
who  would  in  that  event  have  a  right  imme- 
diately to  collect  it  from  Stranahan,  and  pro- 
duce the  very  state  of  things  against  which  it 
was  the  object  of  the  bond  to  indemnify  him. 
This  view  of  the  case  is  intended  to  show  that 
there  is  no  injustice  in  giving  to  Scott  (for 
whose  benefit  this  suit  appears  to  be  prosecuted) 
the  indemnity  provided  by  this  bond,  if  it  can 
be  done  consistently  with  the  rules  of  law. 

There  is  no  doubt  as  to  the  general  proposi- 
tion, that  in  order  to  recover  upon  a  mere  bond 
of  indemnity,  actual  damage  must  be  shown. 
If  the  indemnity  be  against  the  payment  of 
money,  the  plaintiff  must,  in  general,  prove  act- 
ual payment,  or  that  which  the  law  considers 
equivalent  to  actual  payment.  A  mere  legal 
liability  to  pay  is  not  in  such  case  sufficient ; 
but  if  the  indemnity  be  not  only  against  actual 
damage  or  expense,  but  also  against  any  lia- 
bility for  damages  or  expenses,  then  the  party 
need  not  wait  until  he  has  actually  paid  such 
damages  but  his  right  of  action  is  complete  when 
he  becomes  legally  liable  for  them.  Chancellor 
Jones,  in  the  case  of  RockfeUer  v.  Donnely,  8 
Cow.,  639,  lays  it  down  as  a  general  proposi- 
tion, *that  even  when  the  obligation  is  [*457 
simply  to  indemnify  against  damage  or  expense, 
and  the  obligee  has  become  absolutely  bound 
and  liable  to  pay  the  expense  or  damage,  and 
the  amount  is  liquidated  so  that  his  demand 
against  his  obligor  upon  the  bond  of  indemnity, 
by  reason  of  the  charge  against  himself,  is  re- 
duced to  a  certainty,  he  may  enforce  his  de- 
mand against  his  obligor  in  the  first  instance, 
before  he  satisfies  the  charge  against  himself  ; 
and  he  observes  that  it  is  an  operation  which 
avoids  circuity,  and  essentially  subserves  the 
purposes  of  justice  and  equity,  by  enabling 
him  who  is  entitled  to  the  indemnity,  to  obtain 
the  means  to  .satisfy  the  charge  he  has  incurred 
from  the  party  who  ought  to  bear  it,  and  there- 
by save  himself  the  necessity  of  an  advance  and 
payment  out  of  his  own  funds  and  estate,  which 
might  be  inconvenient,  and  perhaps  involve 
him  in  serious  embarrassment.  I  must  confess 
that  this  general  proposition  of  the  learned 
Chancellor  seems  to  me  to  carry  the  doctrine 
further  than  I  had  supposed  warranted  by  the 
authorities,  7  Johns.,  358;  4  Mass.,  627;  14 
Johns.,  177;  but  it  is  unquestionably  sound, 
where  the  indemnity  is  not  only  against  actual 
damages  and  expenses,  but  also  against  the  lia- 
bility for  them;  and  such,  I  apprehend,  will  be 
found  to  be  the  fact  in  this  case,  upon  a  criti- 
cal examination  of  the  defendant's  bond.  The 
condition  is:  1.  That  the  defendant  shall  save 
harmless  and  indemnify  Stranahan  against  all 
damages,  costs  and  charges  to  which  he  may 
in  any  way  be  subjected  or  become  liable  for 
by  reason  of  the  reversal  of  said  judgment;  2. 
Against  all  charges  and  expenses  which  he  may 
incur  or  become  liable  for  in  defending  said 
writ  of  error;  and  3.  Against  said  note,  or  any 
judgment  or  proceeding  which  may  be  had 
against  him  as  indorser  thereon.  A  distinction 
is  here  obviously  taken  between  damages  act- 
ually sustained  or  incurred  and  a  fixed  legal 
liability  for  such  damages,  and  the  indemnity 
is  against  both.  In  the  case  of  Rockfetter  v.  Don- 
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nely,  already  referred  to,  the  condition  of  the 
bond  was  to  save,  defend  and  keep  harmless 
the  overseers  of  the  poor,  etc.,  from  and  against 
all  charges,  damages  and  expenses,  taxes,  rates 
and  assessments,  etc.,  for  or  by  reason  of  the 
birth,  etc.,  of  a  bastard  child,  etc.  Chancellor 
458*]  *Jones  remarks  upon  the  subject,  that 
the  indemnity  consists  in  securing  the  town 
against  charges  and  expenses,  taxes,  rates,  etc., 
and  that  this  could  only  be  effectually  done  by 
keeping  the  infant  when  born  from  becoming 
chargeable,  or  by  providing  the  means  to  de- 
fray the  charges  in  which  its  birth  and  main- 
tenance should  involve  the  town.  If  the  child 
upon  its  birth  is  permitted  by  the  father  to  be- 
come a  charge  to  the  town,  expenses  inevitably 
follow,  for  which  the  overseers  are  answerable. 
Mr.  Senator  Spencer,  p.  653,  says,  the  defend- 
ants are  to  indemnify  against  all  charges,  ex- 
penses, etc.,  by  reason  of  the  birth  or  mainte- 
tenance  of  the  child.  Technically  this  condi- 
tion was  broken  the  moment  the  child  was 
born  ;  for  then  it  became  a  charge  on  the  town, 
and  that  was  the  thing  against  which  the  de- 
fendant covenanted  ;  and  the  birth  being  ad- 
mitted by  the  pleadings,  it  is  a  legal  conse- 
quence that  the  child  became  a  charge  to  the 
town,  and  thus  the  breach  is  admitted.  The 
Chancellor  and  Mr.  Spencer  both  treat  it  as  a 
common  bond  of  indemnity  between  individu- 
als, and  in  the  observations  which  I  have  quot- 
ed, are  settling  its  construction  without  any 
reference  to  the  circumstance  that  the  bond  was 
given  to  public  officers.  If  then  a  bond  of  in- 
demnity against  charges,  damages,  expenses, 
taxes,  etc.,  is  broken  by  the  happening  of  an 
event  which  must  inevitably  lead  to  charges, 
expenses  or  taxes,  much  more  must  it  be  so 
when  the  indemnity  is  in  terms  against  a  lia- 
bility for  damages  and  expenses. 

That  the  judgment  recovered  by  Scott 
against  Stranahan's  administrator,  which  fixed 
his  liability  for  damages  and  ascertained  the 
amount,  was  a  consequence  of,  or  happened,  in 
the  language  of  the  bond,  by  reason  of  the  re- 
versal in  the  Court  of  Errors  of  the  judgment 
of  Scott  v.  Utica  Ins  Co.,  there  can  be  no 
doubt ;  and  a  breach  assigned  upon  that  part 
of  the  bond,  would  be  supported  by  this  evi- 
dence. I  make  this  observation  because  the 
pleadings  are  not  attached  to  the  case,  and  it 
does  not  appear  what  the  particular  breaches 
assigned  are,  nor  the  manner  of  the  assignment. 

It  was  not  competent  for  Hinman,  under  the 
circumstances  of  this  case,  to  show  that  Scott 
had  a  good  defense  against  the  suit  of  the 
Utica  Ins.  Co. ,  or  that  Stranahan's  administra- 
tor might  have  successfully  defended  the  suit 
459*]  *brought  by  Scott  against  him  upon 
the  note  in  question  ;  nor  was  he  entitled  to 
notice  of  the  pendency  of  that  suit  from  the 
plaintiff.  It  is  evident  that  the  defense  of  the 
writ  of  error  was  amicably  and  jointly  con- 
ducted by  Stranahan  and  Hinman,  at  the  ex- 
clusive expense  of  the  latter,  or  of  the  Ins.  Co., 
whose  agent  Hinman  undoubtedly  was,  and 
that  it  was  the  understanding  and  the  wish  of 
both  of  them  that  the  judgment  should  be  re- 
versed. Hinman  treated  Stranahan  throughout 
as  the  party  in  interest  in  the  writ  of  error. 
Stranahan  so  considered  himself,  and  well  he 
might,  for  he  was  not  only  the  first  indorser. 
and  liable  over  to  Scott  in  that  character,  but 

482 


—  »  ~- 

he  had  also,  as  early  as  1819,  bound  himself  in 
a  penal  bond  to  Scott  to  pay  him  whatever  sum 
the  Ins.  Co.  might  recover  against  him  as 
second  indorser  upon  the  note,  with  costs,  etc. 
Admitting  Stranahan  to  have  been  solvent  at 
that  time,  he  was  in  truth  the  only  party  in  in- 
terest. Scott  was  a  mere  nominal  party,  and  to 
say  the  least  of  it,  it  would  have  been  a  viola- 
tion of  good  faith  on  the  part  of  Stranahan  or 
his  administrators,  to  have  interposed  a  de- 
fense to  the  suit  of  Scott,  on  the  ground  of  the 
illegality  or  usurious  character  of  the  original 
transaction  ;  and  if  Hinman  is  to  be  considered 
the  agent  of  the  Ins.  Co.,  the  complaint  that 
such  defense  was  not  interposed,  does  not  come 
with  a  very  good  grace  from  him.  His  attempt 
to  show  that  Stranahan  had  been  indemnified 
by  the  maker  of  the  note,  entirely  failed. 
The  plaintiff  is  entitled  to  judgment. 

Disapproved— 3  Denio,  337 ;  2  Am.  Rep.,  153  (15 
Minn.,  469). 

Distinguished— 1  N.  Y.,  554,  561  (49  Am.  Dec.,  360). 

Cited  in— 10  Wend.,  377  ;  19  Wend.,  424 ;  6  Hill,  326; 
37  N.  Y.,  299 ;  48  N.  Y.,  537 ;  83  N.  Y.,  61 ;  4  Trans. 
App.,  251;  9  Hun,  470;  6  Barb.,  535 ;  14  Barb.,  205; 
40  Barb.,  454;  44  Barb.,  214;  14  Abb.  Pr.,  144;  2 
Duer,  170,  462 ;  4  Rob.,  374 ;  36  Super.,  81 ;  12  Leg. 
Obs.,  84 ;  15  Minn.,  469 ;  30  Wis.,  73 ;  131  Mass.,  122. 


*GALE  v.  EDSALL.         [*46O 

Practice  in  Surrogate's  Court. 

In  a  proceeding  for  the  admeasurement  of  dower, 
if  one  of  the  admeasurers  dies  before  the  execution 
of  his  trust,  the  vacancy  may  be  supplied  by  a  new 
appointment  made  by  the  surrogate  for  the  time 
being,  although  the  original  appointment  was  made 
by  his  predecessor. 

Citation-1  R.  S.,  60,  sees.  3  &  12. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Orange  Circuit  in  Sep.,  1830,  before  the 
Hon.  James  Emott,  then  one  of    the  Circuit 
Judges. 

The  action  was  brought  for  the  recovery  of 
lands  assigned  to  the  plaintiff  as  dower,  by  ad- 
measurers.  In  Aug.,  1825,  Wheeler  Case,  then 
surrogate  of  the  County  of  Orange,  on  the  ap- 
plication of  the  plaintiff,  appointed  Hector 
Craig,  John  Moffat  and  Hezekiah  Moffat  ad- 
measurers  to  admeasure  and  assign  to  the 
plaintiff  one  third  part  of  certain  lands  as  her 
dower.  The  admeasurers  were  duly  sworn,  but 
before  executing  the  trust,  Hezekiah  Moffat, 
one  of  them,  died.  In  Sep.,  1828,  Daniel  H. 
Tuthill,  then  surrogate  of  Orange,  made  an 
order,  reciting  the  previous  order  of  Aug., 
1825,  and  the  death  of  Hezekiah  Moffat,  one  of 
the  admeasurers,  setting  forth  the  petition  of 
the  plaintiff  for  the  appointment  of  a  disinter- 
ested freeholder,  to  complete  the  admeasure- 
ment in  connection  with  Hector  Craig  and 
John  Moffat,  the  surviving  admeasurers,  and 
appointing  John  W.  Wilkin,  in  connection 
with  Hector  Craig  and  John  Moffat,  to  make 
or  to  complete  the  admeasurement  begun  in  the 
lifetime  of  Hezekiah  Moffat.  The  admeasure- 
ment was  accordingly  made  by  Wilkin  and  the 
two  surviving  admeasurers,  and  a  report  filed 
Sep.  23,  1829,  assigning  to  the  plaintiff  the 
premises  demanded  in  this  action.  The  de- 
fendant insisted  that  the  order  of  the  surrogate 
made  in  Sep.,  1828,  for  the  appointment  of 
Wilkin  was  void,  on  the  ground  that  the  sur- 
rogate then  in  office  had  no  jurisdiction  in  the 
matter.  The  judge  overruled  the  objection, 
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and  the  jury,  under  his  direction,  found  a  ver- 
dict for  the  plaintiff.  The  defendant  moved  to 
set  aside  the  verdict. 

461*]  *Mr.  J.  A.  Spencer,  for  the  de- 
fendant. There  is  no  provision  in  the  Statute, 
1  R.  L.,  60,  sec.  3,  to  supply  a  vacancy  occa- 
sioned by  the  death  of  an  admeasurer.  When 
the  appointment  is  once  made,  the  power  of 
the  surrogate  is  exhausted.  This  statute  creat- 
ing a  mode  of  proceeding  unknown  to  the 
common  law,  must  be  strictly  construed.  Be- 
sides it  does  not  appear  that  notice  of  the  new 
appointment  was  given  to  the  defendant  ;  no- 
tice of  proceedings  under  this  Act,  although 
not  expressly  required  by  the  statute,  must  be 
given,  or  they  will  be  set  aside.  6  Johns.,  281; 
9  Id. ,  245.  The  defendant  was  as  much  entitled 
to  notice  of  the  substituted  appointment  as  he 
was  of  the  original  appointment,  and  that  such 
notice  was  given  should  affirmatively  appear, or 
the  surrogate  has  no  jurisdiction.  5  Wend.  ,281. 
Mr.  J.  R.  Van  Duzer,  for  plaintiff.  The 
Surrogate's  Court  is  a  court  of  record,  and  it 
is  incidental  to  the  powers  of  such  a  court  to 
supply  a  vacancy  occasioned  by  the  death  of  a 
person  appointed  to  execute  a  trust  under  its 
authority,  as  in  the  case  of  referees,  commis- 
sioners to  make  partition,  etc.  A  surrogate  has 
the  right  to  complete  proceedings  commenced 
by  his  predecessor.  The  objection  of  the  want 
of  notice  cannot  be  urged  here,  not  having 
been  taken  at  the  circuit ;  besides,  the  court 
will  intend  that  the  fact  appeared  that  notice 
was  given.  7  Cow.,  353. 

By  the  Court,  Nelson,  J.  It  is  objected  that 
the  surrogate  had  no  power  to  make  the  second 
order  under  the  Act.  The  statute  provides  that 
upon  the  petition  of  the  widow,  1  R.  S.,  60, 
sees.  3,  12,  the  surrogate  shall  issue  an  order  to 
three  disinterested  freeholders  of  the  county, 
to  be  by  him  appointed  for  that  purpose,  to 
admeasure,  etc.  There  can  be  no  doubt,  if  one 
of  the  admeasurers  should  decline  serving  or 
die,  on  a  proper  application,  the  surrogate  has 
the  power  to  appoint  another  person  in  his 
place.  If  this  power  is  not  necessarily  to  be 
inferred  from  the  terms  of  the  statute,  and  I 
am  of  opinion  it  is,  it  is  clearly  incidental, 
being  essential  to  carry  into  effect  the  object 
and  intent  of  the  Act.  It  was  said  the  proceed- 
ings must  begin  de  now.  If  this  were  to  be  ad- 
462*j  mitted,  it  would  not  *avail  the  defend- 
ant, as  the  order  appointing  the  admeasurers  is 
the  first  proceeding  of  the  officer,  and  it  ap- 
points Wilkin  in  connection  with  Craig  and 
Moffat,  admeasurers.  But  I  do  not  put  the  de- 
cision on  this  ground.  No  objection  was  made 
at  the  trial  of  want  of  notice,  and  it  cannot  now 
be  urged. 

New  trial  denied. 

Cited  in-2  Hill,  546. 


TOMPKINS  «.  SANDS. 

Officers,  Judicial  and  Ministerial —  Case  Lies 
against  Justice  for  Corruptly  Refusing  to  Per- 
form a  Ministerial  Act — Discretion. 


Case  lies  against  a  justice  of  the  peace  who  cor- 
ruptly refuses  to  take  the  security  required  to  be 
given  on  the  prosecution  of  an  appeal ;  his  act  in 
relation  to  such  proceeding  being  of  a  ministerial 
and  not  of  a  judicial  character. 

For  a  judicial  act  no  action  lies,  but  for  an  injury, 
arising  from  the  misfeasance  or  nonfeasance  of  a 
ministerial  officer,  the  party  has  redress  in  an  action 
on  the  case. 

When  an  officer  is  sued  'for  an  act  in  which  he  is 
bound  to  exercise  discretion,  the  action  will  not  lie, 
unless  it  appears  that  the  act  complained  of  was 
done  willfully  and  maliciously. 

Citations  -5  Johns.,  282 ;  2  Mod.,  218 ;  8  Johns.,  50 : 
2  Johns.  Gas.,  27,  49;  3  Cow.,  206;  7  Cow..  249;  1 
Burr.,  656 ;  2  Burr.,  785 ;  1  East,  556, 562 ;  2  Ld.  Kaym., 
938,  957 ;  11  Johns.,  114,  120;  1  Root,  165 ;  1  Day,  315. 

TERROR  from  the  Delaware  C.  P.  Tomp- 
-CJ  kins  sued  Sands  in  a  justice's  court  for 
refusing  to  accept  an  appeal  bond  in  a  suit  in 
which  Elliot  had  obtained  a  judgment  against 
Tompkins,  before  Sands  as  a  justice  of  the 
peace.  The  plaintiff  declared  in  writing,  in  a 
special  action  on  the  case,  setting  forth  the 
commencement  of  the  suit  by  Elliot  against 
Tompkins,  before  Sands  as  a  justice  of  the 
peace,  and  the  rendering  of  a  judgment  there- 
in against  Tompkins  for  $50  and  costs ;  that 
within  ten  days  thereafter  Tompkins  tendered 
to  Sands  a  bond,  duly  executed  with  sufficient 
surety,  which  Sand*  refused  to  receive ;  that 
one  Solomon  Tuttel  signed  and  sealed  the  bond 
as  surety,  offered  to  swear  before  Sands  that 
he  was  worth  double  the  penalty  mentioned 
in  the  bond,  and  offered  himself  as  surety  for 
Tompkins  on  the  appeal ;  but  that  Sands  re- 
fused to  receive  the  bond  and  to  take  Tuttel 
as  surety,  and  thereby  prevented  Tompkins 
from  appealing  the  cause  and  reversing  the 
judgment.  The  declaration  also  charged  gen- 
erally that  Sands,  acting  as  a  justice  of  the 
peace,  had  unjustly  and  oppressively  prevent- 
ed Tompkins  from  *appealing  and  re-  [*463 
versing  a  certain  judgment,  unjustly  obtained 
before  and  rendered  by  him,  which  judgment 
could,  on  appeal,  have  been  reversed  or  greatly 
reduced.  Sands  pleaded  the  general  issue  and 
justified.  Tompkins  obtained  a  verdict  for 
$50,. on  which  judgment  was  rendered  with 
costs.  Sands  appealed  to  the  Delaware  C.  P. 
On  the  trial  in  that  court,  Sands  admitted  the 
judgment  rendered  by  him  in  favor  of  Elliot 
against  Tompkins,  and  the  following  facts  were 
adduced  in  evidence :  an  appeal  bond,  in  due 
form,  was  executed  by  Tompkins,  and  by  Tut- 
tel as  his  surety,  and  on  the  last  day  for  ap- 
pealing, the  bond,  together  with  the  costs  and 
notice  of  appeal,  were  tendered  to  Sands,  who 
refused  to  receive  the  same.  Tuttel  offered  to 
swear  that  he  was  a  freeholder,  and  worth 
double  the  amount  of  the  penalty  of  the  bond, 
to  which  offer  Sands  replied  that  he  would  not 
take  his  oath.  When  the  papers  were  tendered 
to  Sands,  he  and  Elliot  whispered  together ; 
Sands  said  that  Elliot  told  him  Tuttel  was  not 
good  (as  surety)  and  he,  Sands,  did  not  think 
him  good.  When  Tuttel  offered  to  justify  as 
surety,  Sands  was  angry  and  said  he  would 
not  take  him  nor  his  oath  ;  Tuttel  told  him  his 
conduct  was  oppressive,  to  wliich  he  answered 
that  he  would  take  the  responsibility  on  his 


NOTE.  —Judicial  officers—  When  perxonaUu  liable— 
Justice  of  the  peace.  See  Wallsworth  v.  M'Cullough, 


not  liable  to  answer  personally  for  their  acts,  how- 
ever illegal  or  erroneous,  unless  influenced  by  cor- 


10  Johns".,  93,  note.  I  rupt  motives.    See   Yates  v.  Lansing,  9  Johns.,  393, 

Judicial  officers  acting  within  their  jurisdiction  are  |  note.    See,  also,  Henderson  v.  Brown,  1  Cai.,  92,note. 
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own  shoulders.  When  Sands  refused  to  accept 
Tuttel  as  surety,  another  witness  asked  him 
whom  he  would  take  for  bail ;  Sands  named  a 
Mr.  Leet  and  four  other  persons.  The  witness 
told  him  he  had  named  those  whom  he  knew 
Tompkins  could  not  get ;  there  was  not  time. 
Sands  said  if  they  would  come  next  day  or 
Monday,  he  would  take  them.  This  witness 
testified  that  Tompkins'  circumstances  were 
such  that  it  was  difficult  for  him  to  get  bail ; 
that  at  his  request  he  spoke  to  Leet  on  the  sub- 
ject, and  when  Sands  was  informed  of  his  hav- 
ing done  so,  he  appeared  to  be  angry  with  the 
witness,  and  told  him  he  had  taken  an  active 
part  for  Tompkins.  On  the  trial  in  the  C.  P., 
Tuttel  testified  that  when  the  bond  was  ten- 
dered, he  was  a  freeholder  and  worth  more 
than  double  the  penalty  of  the  bond.  The 
defendant  moved  for  a  nonsuit,  insisting  that 
the  refusing  bail  on  appeal  was  a  judicial 
and  not  a  ministerial  act ;  and  the  court  de- 
cided that  the  defendant  was  not  liable  to  an 
action  for  refusing  bail  on  appeal,  even  though 
464*]  he  acted  maliciously,  *and  directed  a 
nonsuit,  upon  which  judgment  was,  accord- 
ingly, entered  for  the  defendant.  The  plaint- 
iff sued  out  a  writ  of  error. 

Mr.  A.  J.  Parker,  for  plaintiff  in  error. 
The  acceptance  of  the  appeal  bond  is  a  minis- 
terial and  not  a  judicial  act ;  it  is  as  much  a 
ministerial  act  as  is  the  issuing  of  process  (7 
Cow.,  314;  6  Wend.,  597),  and  a  justice  who 
refuses  such  bond  when  tendered  to  him,  is 
equally  liable  with  a  sheriff  who  refuses  a  bail 
bond.  2  Sauud.,  59;  iDunl.,  155;  15  East, 
320;  2  Mod..  31;  7  Johns.,  138.  The  allow- 
ance of  a  habeas  corpus  in  vacation  is  a  minis- 
terial act,  and  the  officer  refusing  its  allowance 
is  liable  to  an  action.  Tales  v.  Lansing,  5 
Johns. ,  282.  But  if  the  acceptance  of  the  ap- 
peal bond  be  considered  a  judicial  act,  the  de- 
fendant is  responsible,  if  he  acted  maliciously 
in  refusing  to  accept,  2  Esp.,  245;  2  Ld.  Raym., 
948 ;  1  East,  563 ;  the  plaintiff  had  given  evi- 
dence showing  malice,  and  the  question  should 
have  been  submitted  to  the  jury. 

Mr  C.  P.  Kirkland,  for  defendant  in  er- 
ror. The  justice,  before  whom  the  suit  of 
Tompkins  against  Sands  was  prosecuted,  had 
no  jurisdiction  of  the  subject-matter  of  that 
suit.  In  Main  v.  Prosser,  1  Johns.  Cas.,  130, 
which  was  an  action  for  a  malicious  prosecu- 
tion prosecuted  in  a  justice's  court,  the  court 
decided  that  though  justices  of  the  peace  had 
jurisdiction  of  all  actions  of  trespass  on  the 
case,  an  exception  should  be  implied  of  the  ac- 
tion of  malicious  prosecution  from  the  nature 
and  reason  of  the  thing ;  they  observe  that 
"  The  principles  of  the  action  for  a  malicious 
prosecution  involve  delicate  and  important 
questions,  affecting  the  administration  of  pub- 
lic justice,  as  well  as  the  rights  of  individuals; 
the  action  must  frequently  relate  to  proceed- 
ings in  another  court,  and  would  require  the 
justice  incidentally  to  review  the  conduct  of 
superior  tribunals.  The  exercise  of  such  a 
power  would  be  inconvenient,"  etc.  See,  also, 
12  Johns.,  466.  So,  too,  in  Wells  v.  Newkirk, 
1  Johns.  Cas.,  228,  it  was  held  that  an  excep- 
tion must  be  implied  as  to  actions  by  and 
against  executors,  etc.,  which  decision  was 
confirmed  in  1  Cai.,  191,  and  3  Id.,  129;  and 
in  Crawford  v.  Reid,  1  Cai.,  594,  n.,  the  court 
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decided  that  the  Act  in  relation  *to  [*465 
Joint  Debtors,  where  all  were  not  taken  on  the 
process,  did  not  apply  to  justices'  courts.  The 
appeal  having  come  in  the  place  of  a  certiorari, 
the  C.  P.  ought  for  this  cause  to  have  reversed 
the  judgment  of  the  justice ;  and  although 
they  may  have  erred  in  nonsuiting  the  plaint- 
iff for  the  reasons  assigned,  their  judgment 
must  be  affirmed. ! 

The  defendant  was  liable  only  in  case  he 
acted  corruptly,  and  corruption  or  malice  is 
not  alleged  in  the  declaration.  11  Johns.,  114; 
1  East,  563  a.  But  he  acted  judicially  and, 
therefore,  is  irresponsible;  the  approval  of  the 
surety  is  a  judicial  act,  although  the  indorse- 
ment of  the  approval  may  be  ministerial.  Jac. 
Law  Die.,  tit.  Justices  of  the  Peace ;  8  Johns., 
50;  12  Id.,  356;  8  Cow.,  178. 

Mr.  J.  A.  Spencer,  in  reply.  The  act  of 
the  justice  was  ministerial ;  after  judgment  he 
has  no  judicial  duty  to  perform  ;  all  acts  re- 
maining to  be  performed  by  him  are  minis- 
terial. He  is  bound  to  make  a  return  on  re- 
ceiving notice  of  an  appeal ;  this  also  is  a  min- 
isterial act,  and  if  he  makes  a  false  return,  who 
would  doubt  his  liability  ?  What  objection 
can  there  be  to  holding  him  responsible  in  a 
justice's  court?  For  the  mere  misfeasance  or 
nonfeasance  of  a  ministerial  act,  the  cause 
may  as  well  be  tried  in  a  justice's  court  as  in 
any  other.  As  to  the  objection  to  the  declara- 
tion, the  proceedings  in  justices'  courts,  as  far 
as  respects  regularity  and  form,  are  reviewed 
with  great  liberality  ;  technical  nicety  or  legal 
precision  in  the  pleadings  is  not  required.  The 
justice  is  charged  with  having  unjustly  and 
oppressively  prevented  the  plaintiff  from  ap- 
pealing; these  words  are  equivalent  to  a  charge 
of  corruption  and  malice. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion presented  in  this  case  is,  whether  a  justice 
who  willfully  and  maliciously  refuses  to  ap- 
prove the  surety  in  an  appeal  bond,  and  there- 
by prevents *a  defendant  from  appeal-  [*466 
ing  his  cause,  is  liable  to  an  action  therefor. 
The  plaintiff  in  error  does  not  impugn  the  doc- 
trine of  judicial  irresponsibility,  but  relies  on 
the  point  that  the  act  complained  of  was  not 
a  judicial,  but  a  ministerial  act. 

It  may  sometimes  be  difficult  to  determine 
whether  an  act  is  judicial  or  ministerial.  A 
justice  of  the  peace  performs  acts  of  both  kinds, 
and  which  are  clearly  distinguishable.  He  is- 
sues process  in  the  first  instance,  and  in  do- 
ing so  he  acts  ministerially — his  judgment  is 
not  at  all  exercised.  When  the  parties  appear 
before  him,  and  the  cause  is  heard,  he  renders 
judgment;  he  then  acts  judicially.  After  judg- 
ment, he  issues  execution;  he  then  again  acts 
ministerially.  The  justice  is  both  judge  and 
clerk.  In  Totes  v.  Lansing,  5  Johns.,  282,  it 
was  held  that  an  action  would  not  lie  against 
the  Chancellor  for  imprisoning  one  of  the  offi- 
cers of  his  court  for  malpractice  and  contempt. 
Ch.  J.  Kent,  in  delivering  the  opinion  of  the 
court,  states  that  the  allowance  of  a  writ  of 
habeas  corpus  in  vacation  is  a  ministerial  act. 

1. — In  support  of  this  point,  see  Moor  v.  Ames,  3 
Cai.,  170,  where  one  justice  of  the  peace  was  sued 
before  another  to  recover  back  a  fine  imposed  by 
th'e  defendant  upon  the  plaintiff  for  contempt,  and 
it  was  held  that  the  merits  of  the  imposition  of  the 
fine  could  not  be  overhauled  before  another  justice. 
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The  statute  imposes  a  penalty  on  the  Chancellor 
and  judges  for  refusing  to  allow  the  writ  when 
properly  applied  for  in  vacation.  Such  appli- 
cation may  be  denied  or  granted  at  their  dis- 
cretion in  term,  because  there  they  act  judi- 
cially; but  when  they  act  ministerially,  they 
are  liable  to  the  penalty  for  a  refusal — in  this 
instance,  it  would  seem  that  the  same  act  may 
at  one  time  be  judicial  and  at  another  ministe- 
rial. In  the  case  of  Hammond  v.  Howell,  2 
Mod.,  218,  the  Court  of  Oyer  and  Terminer 
improperly  imprisoned  a  juror,  but  the  Court 
of  C.  P.  held  that  no  action  lay  against  the 
Court  of  Oyer  and  Terminer,  for  it  was  a  ju- 
dicial act;  that  court  had  power  to  punish  a  ju- 
ror for  misconduct,  but  they  were  mistaken  in 
deciding  what  was  misconduct  or  misdemean- 
or. The  recording  of  force  under  the  statute 
is  a  judicial  act.  8  Johns.,  50.  A  justice  of  the 
peace  is  liable  to  an  action  to  the  injured  party, 
where  he  acts  without  jurisdiction.  Casev.Shep- 
herd,2  Johns.  Gas., 27;  Adkinsv.  Brewer,  3  Cow., 
206.  A  justice  acts  ministerially  in  issuing  exe- 
cutions, and  if  in  doing  so,  he  acts  irregularly 
and  officiously,  he  is  liable;  though  if  he  had 
committed  the  irregularity  as  the  agent  of  the 
party,  and  was  acting  within  his  jurisdiction, 
467*]  *he  would  be  excused.  Percival  v. 
Jones  2  Johns.  Cas.,  49;  Taylor  v.  Trask,  7 
Cow.,  249. 

There  may  be  cases,  I  apprehend,  when  mag- 
istrates or  others  are  intrusted  with  a  discre- 
tion, where  it  would  be  difficult  to  say  that  they 
acted  either  judicially  or  ministerially.  Such 
are  the  acts  of  the  commissioners  of  excise  in 
the  several  cities  and  towns  in  granting  or  re- 
fusing licenses.  Such,  also,  are  the  acts  of  in 
spectors  of  elections;  and  in  both  these  cases 
there  have  been  decisions  declaring  the  liability 
of  such  officers  in  case  of  a  willful,  corrupt 
and  malicious  exercise  of  their  authority;  but 
if  they  have  acted  honestly,  though  erroneous- 
ly, no  action  lies.  In  the  case  of  Rex  v.  Young, 
1  Burr. ,  556,  a  motion  was  made  for  an  infor- 
mation against  two  justices  of  the  peace  for 
arbitrarily,  obstinately  and  unreasonably  re- 
fusing to  grant  a  license  to  one  H.  D.  to  keep 
an  inn  at  Eversley.  In  the  several  discussions 
upon  the  motion,  Ld.  Mansfield  stated  that 
though  this  was  a  matter  left  to  the  discretion 
of  the  justices,  yet  if  their  conduct  appeared 
to  be  partial,  oppressive,  corrupt  or  arbitrary, 
they  might  be  called  upon  to  show  the  reasons 
which  guided  their  discretion.  "  Discretion," 
he  said, ' '  does  mean,  and  can  mean  nothing  else, 
but  exercising  the  best  of  their  judgment  upon 
the  occasion  that  calls  for  it;  yet  if  this  dis- 
cretion be  willfully  abused,  it  is  criminal,  and 
ought  to  be  under  the  control  of  this  court." 
And  again:  "  That  this  court  had  no  power  or 
claim  to  review  the  reasons  of  the  justices  of 
the  peace  upon  which  they  form  their  judg- 
ments in  granting  licenses,  by  way  of  appeal 
from  their  judgments,  or  overruling  the  dis- 
cretion intrusted  to  them;  but  if  it  clearly  ap- 
pears that  the  justices  have  been  partially, ma- 
liciously or  corruptly  influenced  in  the  exer- 
cise of  this  discretion,  and  have,  consequently, 
abused  the  trust  reposed  in  them,  they  are  li- 
able to  prosecution  by  indictment  or  informa- 
tion; or  even  possibly  by  action,  if  the  malice 
be  very  gross  and  injurious." 

That  a  justice  will  not  be  punished  for  an 
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error  of  judgment,  is  again  reiterated  in  Rexv. 
Cox,  2  Burr.,  785.  In  Harman  v.  Tappenden, 
1  East,  556,  it  was  held  that  without  malice  no 
action  would  lie  against  the  members  of  a  cor- 
poration who  had  excluded  a  fellow  corporator 
from  the  *benefits  to  which  he  was  [*468 
entitled,  the  act  having  been  done  erroneously, 
but  not  maliciously.  So,  for  refusing  the  vote 
of  a  person  entitled  to  vote  at  an  election,  no 
action  lies  unless  malice  be  shown,  either  ex- 
press or  implied.  2  Ld.  Raym.,  938,  958;  1 
East,  562;  11  Johns.,  114,  120.  In  Ashley  v. 
White, _it  was  agreed  by  three  judges  that  the 
returning  officers  were  not  judges,  but  minis- 
terial officers.  In  Jenkins  v.  Waldron,  Mr.  J. 
Spencer  admits  that  an  action  lies,  if  the  vote 
be  refused  fraudulently  or  maliciously.  He 
considers  the  inspectors  of  elections  as  officers 
called  upon  to  exercise  their  deliberative  judg- 
ments, and  says  it  would  be  opposed  to  all 
principle  to  allow  them  to  be  answerable  for  a 
mere  mistake  in  law,  when  their  motives  are 
pure  and  untainted  with  fraud  or  malice. 

In  Smith  v.  Trawl,  1  Root,  165,  an  action 
was  held  to  lie  against  a  justice  of  the  peace  in 
Conn,  for  granting  a  writ  of  replevin  without 
requiring  security.  The  plaintiff  recovered  in 
the  county  court,  and  the  judgment  was  re- 
versed in  the  Superior  Court,  on  the  ground 
that  the  law  had  made  the  justice  the  judge  of 
the  sufficiency  of  the  security.  The  judgment 
of  the  Superior  Court  was  reversed  in  the  Su- 
preme Court  of  Errors,  on  the  ground  that  the 
party's  bond  was  no  security,  and  the  act  of 
the  justice  was  compared  to  a  sheriff  letting  a 
man  to  bail  on  his  own  bond.  But  in  Phelps  v. 
SHI,  1  Day,  315,  it  was  held  that  an  action  will 
not  lie  against  a  judge  of  probate  for  neglect- 
ing to  take  security  from  the  guardian  of  an 
infant,  although  the  infant  had  personal  estate, 
and  the  guardian  was  a  bankrupt.  The  court 
place  his  indemnity  from  damages  upon  his 
judicial  character,  and  that  the  omission  on 
his  part  was  by  mistake. 

On  a  review  of  these  cases,  the  principle 
must  be  considered  settled,  that  for  a  judicial 
act  no  action  lies,  but  for  an  injury  arising 
from  the  misfeasance  or  non-feasance  of  a  min- 
isterial officer,  the  party  has  redress  in  an  ac- 
tion on  the  case;  but  in  all  cases  where  the  de- 
fendant is  sued  for  an  act  in  which  he  was 
bound  to  exercise  his  discretion,  the  action 
will  not  be  sustained  unless  it  appear  that  the 
act  complained  of  was  done  willfully  and  ma- 
liciously. The  strongest  charge  in  the  decla- 
ration in  this  case  is,  that  the  defendant,  act- 
ing as  justice  of  *the  peace,  has  un-  [*469 
justly  and  oppressively  prevented  the  plaint- 
iff from  appealing,  and  thereby  reversing  a 
judgment  rendered  by  him,  etc.  I  incline  to 
think  this  equal  to  a  charge  of  corruption. 

I  am  of  opinion  also  that  a  justice,  in  ap- 
proving or  refusing  to  approve  an  appeal  bond, 
does  not  act  judicially;  he  does  indeed  exer- 
cise his  discretion,  but  it  is  the  same  discretion 
exercised  by  every  ministerial  officer  who  takes 
bail.  The  taking  security  in  such  cases  is  rath- 
er a  ministerial  than  a  judicial  act,  and  if  he 
has  acted  corruptly  an  action  lies. 

/  am,  therefore,  of  opinion  that  the  judgment 
of  the  Court  of  C.  P.  ought  to  be  reversed,  and 
that  a  venire  de  novo  should  be  issued  by  Dela- 
ware C.  P.;  costs  to  abide  the  event. 
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DYGERT  v.  BRADLEY. 

Collision  between  Canal  Boats — Action  of  Tres- 
pass for  Damages — Instructions  to- Jury  as  to 
the  Question  of  Negligence. 

In  an  action  of  trespass  against  the  master  of  a 
boat  navigating1  the  Erie  Canal,  for  running  her 
against  another  boat  lying  in  the  canal,  waiting  her 
turn  to  pass  the  locks,  the  judge  presiding  at  the 
trial  charged  the  jury  that  the  defendant  was  liable 
if  he  had  been  guilty  of  negligence,  or  intended  to 
inflict  the  injury ;  but  that  If  there  was  no  negli- 
gence or  design  of  injury,  and  if  in  attempting  to 
pass,  the  defendant  managed  his  boat  in  a  prudent 
and  skillful  manner,  and  the  injury  was  sustained 
by  means  of  the  acts  of  the  plaintiff  himself,  or  by 
mere  accident,  the  defendant  was  not  liable :  and 
the  jury  found  for  the  defendant— a  new  trial  was 
granted  for  the  omission  of  the  judge  to  instruct 
the  jury  to  inquire  whether,  under  the  circum- 
stances of  the  case,  the  defendant  was  not  bound  to 
know  that  his  boat  could  not  pass  without  hazard, 
and  if  he  was,  whether  he  ought  not  to  have  pro- 
ceeded with  greater  caution. 

Citations-Hob.,  134 ;  3  East,  593 ;  1  Bing.,  212, 213 ; 
18  Johns.,  289,  383 ;  3  Wend.,  391. 

THIS  was  an  action  of  trespass,  tried  at  the 
Herkimer  Circuit  in  Mar.,  1830,  to  recover 
damages  sustained  by  the  plaintiff  in  conse- 
quence of  the  defendant  running  a  boat  which 
he  was  navigating  on  the  Erie  Canal  against 
the  boat  of  the  plaintiff,  by  meats  of  which 
the  side  of  the  plaintiff's  boat  was  broken  in  and 
merchandise  on  board  was  wet  and  injured. 

The  plaintiff's  boat  was  lying-to,  near  one  of 
the  locks,  waiting  her  turn  to  pass  up;  she  was 
on  the  heel-path  side  of  the  canal,  within  the 
ordinary  locking  distance;  whilst  in  that  posi- 
4  7 O*l  tion*  two  boats  passed  down  without 
difficulty;  the  defendant's  boat  then  came  and 
passed  about  two  thirds  of  her  length,  when 
the  boats  wedged  together,  the  side  of  the 
plaintiff's  boat  was  pressed  in,  and  she  imme- 
diately filled  with  water.  The  damage  to  the 
goods  on  board  and  in  repairs  amounted  to 
about  $225.  It  was  admitted  there  was  no  de- 
sign to  injure,  and  both  parties  supposed  there 
was  sufficient  space  for  the  defendant's  boat  to 
pass  without  collision.  The  defendant  discov- 
ered the  plaintiff's  boat  when  within  ten  rods 
of  her;  the  speed  of  his  boat  then  was  greater 
than  when  the  boats  came  together,  at  which 
time  the  defendant's  boat  was  going  at  about 
half  the  usual  rate.  The  plaintiff's  boat  was  a 
good,  substantial  scow-boat;  the  defendant's 
was  a  lake-boat,  heavily  laden,  having  about 
40  tons  on  board;  she  was  deep,  and  on  that 
account  could  not  run  very  close  to  the  tow- 
path.  The  boats  remained  wedged  in,  until 
the  level  upon  which  they  were  was  raised  by 
letting  in  water;  until  then  there  was  not  room 
by  about  a  foot;  had  the  canal  been  full  of  wa- 
ter.there  would  have  been  no  difficulty  in  pass- 
ing; both  above  and  below,  the  canal  was  wider 
than  where  the  plaintiff's  boat  lay.  The  judge 
charged  the  jury  that  the  plaintiff,  in  laying- 
to  on  the  canal  was  bound  to  select  such  a  sta- 
tion as  would  admit  of  the  passage  of  boats, 
and  if  he  had  selected  a  hazardous  station, and 
injury  had  been  sustained  by  him  in  conse- 
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quence  thereof,  he  must  bear  the  loss;  and  if 
the  jury  should  be  satisfied  that  the  defendant 
had  been  guilty  of  negligence,  or  that  he  in- 
tended to  run  his  boat  against  the  plaintiff's 
they  should  find  a  verdict  for  the  plaintiff;  but 
if  there  was  no  such  negligence  or  design  on 
the  part  of  the  defendant,  and  if  in  attempting 
to  pass  he  managed  his  boat  in  a  prudent  and 
skillful  manner,  and  the  injury  was  sustained 
either  in  consequence  of  the  exposed  situation 
of  the  plaintiff,  or  by  a  mere  accident,  then 
they  should  find  for  the  defendant.  The  jury 
found  a  verdict  for  the  defendant,  which  the 
plaintiff  now  moved  to  set  aside. 

Mr.  S.  Bearsley,  for  the  plaintiff.  The 
jury  were  misdirected,  and  at  all  events  the 
charge  given  to  them  might  and  probably  did 
mislead.  If  an  act  done  by  one  person  cause 
immediate  injury  to  another,  whether  it  was 
intentional  or  not,  trespass  *lies.  1  [*471 
Camp.,  397;  18  Johns.,  257  ;  19  Id.,  381.  The 
judge,  therefore,  erred  in  placing  the  defend- 
ant's liability  upon  his  intent;  so  also  he  erred 
in  instructing  the  jury  that  the  defendant  was 
excused  if  the  injury  proceeded  from  a  mere 
accident.  1  Str.,  596  ;  3  Wils.,  403  ;  3  East, 
503  ;  3  Wend.,  391.  What  was  said  by  the 
judge  in  reference  to  the  selection  of  the  sta- 
tion for  the  boat,  gave  undue  importance  to  a 
circumstance  which  ought  not  to  have  had  any 
influence  in  determining  the  rights  of  the  par- 
ties, as  it  appeared  in  evidence  that  two  other 
boats  had  passed  without  collision.  The  law 
governing  parties  in  traveling  on  roads  should 
be  applied  to  this  case.  The  plaintiff  was  nec- 
essarily stopped.and  the  defendant  in  attempt- 
ing to  pass  him  acted  at  his  peril  ;  having  in- 
flicted an  injury  he  is  responsible, although  the 
injury  was  involuntary,  and  he  misjudged  as 
to  his  ability  to  pass.  If  the  injury  could  have 
been  prevented  by  an  extraordinary  exercise 
of  circumspection,  he  is  liable.  The  defend- 
ant should  have  ascertained  before  attempting 
to  pass,  that  he  could  do  so  without  injuring 
the  plaintiff.  The  counsel  also  cited  Styles,  72; 
Alleyn,  35  ;  3  Salk.,  668  ;  5  Bos.  &  P.,  448  ;  1 
Bing.,  213. 

Mr.  J.  A.  Spencer,  for  the  defendant. 
Most  of  the  cases  cited  on  the  other  side  re- 
late to  the  form  of  the  action, whether  trespass 
or  case  should  have  been  brought,  rather  than 
to  the  discussion  of  the  principle  of  responsi- 
bility. The  law  governing  the  navigation  of 
vessels  on  rivers  does  not  apply  to  this  case, on 
account  of  the  narrowness  of  the  channel  in 
which  canal  boats  are  used.  The  defendant 
contends  that  the  injury  having  happened 
whilst  he  was  in  the  exercise  of  his  lawful  busi- 
ness, without  any  intention  of  injury  on  his  part 
or  fault  or  blame  imputable  to  him,  he  ought 
not  to  be  held  responsible.  He  used  more  than 
ordinary  care  and  caution  ;  he  stopped  the 
speed  of  his  boat  when  he  approached  the 
plaintiff,  and  the  fault,  if  any,  is  chargeable 
upon  the  plaintiff  himself,  in  the  selection  of 
his  station  for  stopping ;  had  he  gone  either 
higher  up  or  remained  lower  down,  the  acci- 
dent would  not  have  happened ;  and  even  where 
be  did  stop,  all  parties  believed  that  the  canal 
would  admit  of  the  free  passage  of  the  defend- 
ant's *boat.  The  injury  having  been  [*472 
involuntary  and  unintentional,  and  the  plaint- 
iff himself  being  in  fault,  no  action  lies.  The 
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charge  of  the  judge  was  correct, and  the  whole 
facts  of  the  case  having  been  submitted  to  the 
jury,  the  verdict  ought  not  to  be  disturbed. 

By  the  Court,  Sutherland,  J.  All  the  wit- 
nesses concur  in  stating  that  there  was  not  room 
for  the  boat  of  the  defendant  to  pass  that  of 
the  plaintiff  at  the  place  at  which  it  lay,  with 
the  depth  of  water  then  in  the  canal.  The  tes- 
timony also  shows  that  neither  the  plaintiff  nor 
defendant  was  aware  of  that  fact,  but  that  they 
both  supposed  that  the  defendant's  bout  might 
pass  without  difficulty.  The  jury  have  also 
found  (and  the  evidence  sustains  the  verdict  in 
that  respect)  that  the  injury  was  not  attributa- 
ble either  to  negligence  or  design  on  the  part 
of  the  defendant,  and  that  his  boat  was  man- 
aged in  a  prudent  and  skillful  manner.  It  also 
appears  that  the  plaintiff's  boat  was  lying  close 
to  the  towpath,  and  that  although  the  canal 
was  not  quite  as  wide  there  as  it  was  some  dis- 
tance below,  several  boats  had  passed  her  while 
in  that  place  without  difficulty.  The  boat  of 
the  defendant  was  a  large  lake-boat  and  heavi- 
ly laden.  No  actual  fault  seems  to  be  imput- 
able  to  the  defendant,  and  if  he  is  to  be  held 
responsible,  it  must  be  on  the  ground  that  the 
action  was  not  inevitable,  inasmuch  as  the 
power  by  which  the  boat  was  propelled  was 
entirely  under  his  control,  and  he  was  bound 
to  know  or  ascertain  whether  he  could  pass 
with  safety  before  he  made  the  attempt. 

The  rule  in  such  cases  is, that  if  the  injury  is 
occasioned  by  an  unavoidable  accident, no  ac- 
tion will  lie  for  it ;  but  if  any  blame  is  imput- 
able  to  the  defendant,  though  he  had  no  inten- 
tion to  injure  the  plaintiff  or  any  other  person, 
he  is  liable  for  the  damages  sustained.  Weaver 
v.  Ward,  Hob.,  184  ;  Leame  v.  Bray,  3  East, 
593,  and  cases  cited  ;  Wakeman  v.  Robinson, 
1  Bing.,  213  ;  Percival  v.  Hickey,  18  Johns., 
289;  Bullock  v.Babcock.3  Wend., 391;  18  Johns., 
383.  In  most  of  the  cases  referred  to, the  ques- 
tion chiefly  discussed  ,was  whether  the  action 
should  be  trespass  or  trespass  on  the  case.  But 
the  general  principle  which  I  have  stated,  in 
473*]relation  *to  the  liability  of  a  defendant, 
is  fairly  to  be  deduced  from  them.  When  we 
speak  of  an  unavoidable  accident,  in  legal 
phraseology,  we  do  not  mean  an  accident  which 
it  was  physically  impossible  in  the  nature  of 
things  for  the  defendant  to  have  prevented  ; 
all  that  is  meant  is,  that  it  was  not  occasioned 
in  any  degree  either  remotely  or  directly,  by 
the  want  of  such  care  or  skill  as  the  law  holds 
every  man  bound  to  exercise.  This  is  well  il- 
lustrated by  the  case  of  Wakeman  v.  Robinson, 
1  Bing.,  212;  the  defendant  there  was  guilty 
both  of  negligence  and  unskillfulness.  His 
horse  was  young  and  spirited,  and  he  drove 
him  without  a  curb-chain  ;  in  consequence  of 
which  he  was  less  easily  managed — in  that  there 
was  negligence  ;  in  his  alarm  the  defendant 
pulled  the  wrong  rein — there  was  want  of  skill; 
and  on  either  or  both  grounds  he  was  respon- 
sible for  the  consequences.  But  if  his  horse 
had  been  properly  harnessed  and  skillfully 
managed,  and  the  accident  to  the  plaintiff  had 
still  occurred,  it  would  have  been  held  inevit- 
able; although  no  one  will  question  that  the 
defendant  had  the  physical  power  to  have 
guarded  against  it,  either  by  entirely  stopping 
his  horse  the  moment  he  saw  the  plaintiff's 
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wagon,  or  by  driving  at  a  very  slow  and  mod- 
erate pace ;  but  this  is  a  degree  of  caution 
which  the  law  does  not  exact. 

The  liability  of  the  defendant  in  the  case  at 
bar,  appears  to  me  to  depend  upon  the  ques- 
tion whether  he  was  not  bound  to  know,  that 
from  the  state  of  the  water  in  the  canal  at  that 
time,  and  from  the  size  of  his  boat,  and  her 
being  heavily  laden,  he  could  not  pass  the 
plaintiff's  boat  without  hazard  ;  if  so,  it  was 
his  duty  either  not  to  have  made  the  attempt 
to  pass,  or  to  have  proceeded  so  slowly  and 
cautiously  that  no  injury  could  have  been  pro- 
duced from  the  collision.  The  defendant  had 
the  entire  control  of  the  speed  of  his  boat.and 
although  it  appears  that  her  motion  was  not 
rapid,  it  was  not  as  slow  as  it  might  and  ought 
to  have  been,  if  he  was  bound  to  know  that 
the  attempt  to  pass  was  hazardous.  The  case 
I  think  should  have  been  put  to  the  jury  upon 
these  principles. 

The  charge  of  the  judge  was  calculated,  on 
the  whole,  to  make  erroneous  impressions  on 
the  minds  of  the  jury.  He  told  them  that  the 
plaintiff,  when  he  stopped  his  boat  upon  the 
*canal,  was  bound  to  select  as  his  sta-[*474 
tion  a  safe  place,  and  such  an  one  as  would 
admit  the  passage  of  other  boats,  and  if  he  se- 
lected a  hazardous  one,  and  an  injury  was  sus- 
tained by  him  in  consequence  of  his  exposed 
station,  he  must  bear  the  loss.  Now  the  evi- 
dence shows  that  the  station  selected  by  the 
plaintiff  was  the  place  at  which  boats  usually 
stopped  when  waiting  to  pass  the  lock  at  that 
place,  antl  that  several  boats  had  passed  the 
plaintiff's  without  injury.  The  whole  charge 
seems  to  imply  that  the  defendant  had  a  right 
to  an  uninterrupted  course  upon  the  canal, and 
that  if  the  plaintiff's  or  any  other  boat  stopped 
in  such  a  place  or  position  as  to  impede  such 
course,  the  defendant  was  not  responsible  for 
the  consequences,  provided  he  was  not  guilty 
of  negligence  or  want  of  skill  in  the  manner  of 
navigating  his  boat,  and  had  no  actual  inten- 
tion to  injure  the  plaintiff;  excluding  from  the 
consideration  of  the  jury,or  at  all  events, omit- 
ting to  present  to  them  the  question,  whether 
the  defendant  was  not  bound  to  know,  under 
all  the  circumstances  of  the  case,  that  his  boat 
could  not  pass  without  hazard,  and  if  he  was, 
whether  he  ought  not  to  have  proceeded  more 
cautiously. 

/  think  a  new  trial  ought  to  be  granted, ;  costs 
to  abide  the  event. 

Cited  in-21  Wend.,  618 ;  30  N.  Y.,  209 ;  43  N.  Y.,  78. 
79 :  51  N.  Y.,  489 ;  10  Am.  Rep.,  634 ;  17  Barb..  98 ;  61 
Barb.,  95, 101 ;  14  Abb.  N.  S.,  56. 


BROUGHTON  &  PARKS  t>.  WHALLON. 

Principal  and  Agent — Trespass. 

Trespass  will  not  He  against  a  person  for  the  tak- 
ing of  property  by  mistake,  by  his  servant,  where 
no  direction  or  authority  is  given  by  the  principal 


NOTE.— Trespass  to  personal  •propert\/—What  con- 
stUvt.es. 

Trespass  lies  for  injuries  to  personal  property,  which 
may  be  committed  by  the  several  acts  of  unlawfully 
striking,  chasing  if  alive,  and  carrying  away  to  the 
damage  of  the  plaintiff,  a  personal  chattel  of  which 
another  is  the  owner  and  in  possession,  and  for  the 

437 


474 


SUVREHK  COURT,  STATE  OF  NEW  YORK. 


1832 


to  take  the  particular  property  in  question,  and 
where  there  is  no  subsequent  assent  or  approbation 
with  a  knowledge  of  the  trespass. 

Citations-2  Selw.,  841  ;  1  Bos.  &  P.,  404. 


was  an  action  of  trespass,  tried  at  the 
J.  Essex  Circuit,  in  June,  1830,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  action  was  for  the  taking  of  two  piles  of 
plank  from  Cedar  Point,  on  Lake  Champlain. 
One  Clapp,  being  indebted  to  the  defendant, 

fave  him  an  order  for  3,000  plank  which  he 
ad  at  Cedar  Point.  The  order  was  given  in 
the  City  of  Troy,  from  whence  the  defendant 
forwarded  it  to  the  wife  of  Clapp  at  Cedar 
Point  by  the  master  of  a  canal  boat,  who,  prob- 
475*J  ably  *bv  mistake,  took  700  or  1,100 
pieces  of  plank  from  Cedar  Point  belonging  to 
the  plaintiffs,  and  proceeded  with  them  to 
Troy.  A  few  days  thereafter  one  of  the  plaint- 
iffs and  the  defendant  and  Clapp  met  at  Cedar 
Point,  and  it  was  ascertained  that  the  plank  of 
the  plaintiffs  had  been  taken.  The  defendant 
proposed  that  Clapp  should  pay  the  plaintiffs 
for  the  plank,  who  consented  to  do  so,  and  the 
plaintiff  agreed  to  the  arrangement,  saying  it 
was  immaterial  to  him  who  paid  for  the  plank 
provided  they  were  paid  for  ;  but  not  being 
able  to  ascertain  the  precise  quantity,  nothing 
further  was  then  done.  Some  time  afterwards 
the  plaintiffs  called  on  Clapp  for  payment;  he 
was  unable  to  pay  ;  and  this  suit  was  com- 
menced. The  plaintiffs  proved  the  value  of 
the  plank  at  Troy  to  be  Ty^  per  piece,  and  that 
the  expense  of  transportation  was  T|a.  The  de- 
fendant objected  to  this  evidence,  insreting  that 
the  value  of  the  plank  at  Cedar  Point  should 
be  the  measure  of  damages,  but  the  objection 
was  overruled.  The  judge  charged  the  jury, 
that  if  they  found  that  after  the  plank  had  been 
taken,  an  agreement  had  been  entered  into  by 
the  plaintiffs,  to  aell  them  to  the  defendant  and 
to  receive  payment  from  the  defendant  or 
Clapp,  they  must  find  for  the  defendant  ;  but 
if  such  agreement  was  not  made,  they  must 
find  for  the  plaintiffs  the  value  of  the  plank  at 
Troy,  as  they  had  a  right  to  presume  that  they 
had  been  disposed  of  for  the  benefit  of  the  de- 
fendant. The  defendant  excepted  to  the  charge, 
insisting  that  enough  had  not  been  shown  to 
render  him  liable  in  trespass,  inasmuch  as  it 
did  not  appear  that  he  had  ratified  the  acts  of 
the  boatman,  by  disposing  of  the  plank  or 
otherwise.  The  jury  found  for  the  plaintiffs, 
with  $133  damages.  The  defendant  moved  for 
a  new  trial. 

Mr.  S.  Stevens,  for  the  defendant. 
Mr.  I.  Williams,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  That  the  plaintiff 
did  not  accept  the  responsibility  of  Clapp  ab- 
solutely, in  discharge  of  the  liability  of  any 
other  person  who  might  be  holden  for  the 
plank,  I  consider  as  settled  by  the  jury. 


*The  principal  question  is,  whether  [*476 
trespass  will  lie  against  the  defendant ;  I  am 
of  opinion  it  will  not.  No  authority  or  direc- 
tion was  given  by  him  to  the  boatman  to  take 
the  plank  of  the  plaintiffs,  nor  is  there  any  as- 
sent to,  or  approbation  of  the  taking  by  the  de- 
fendant after  the  trespass  was  committed.  On 
learning  that  the  boatman  had  made  the  mis- 
take, instead  of  justifying  the  act,  or  pretending 
he  had  any  right  or  authority  to  do  so,  the  de- 
fendant proposed  a  mode  of  compensating  the 
owners,  and  no  doubt  supposed  he  had  accom- 
plished it,  which  would  have  been  the  fact  had 
Clapp  not  failed.  Most  clearly,  the  admission 
of  the  fact  that  the  boatman  had  taken  the 
plank,  and  the  proposition  of  payment,  which 
is  all  the  defendant  has  done,  cannot  be  con- 
strued into  an  assent  to,  or  approbation  of  the 
wrongful  taking;  if  they  prove  anything,  they 
show  the  dissent  of  the  defendant. 

If  the  defendant  is  to  be  made  accountable 
to  the  plaintiffs  for  the  plank,  on  the  ground 
of  the  negligence  of  the  boatman,  and  that  he 
was  his  servant,  and  acting  in  his  employment 
at  the  time  of  the  taking  of  them  (upon  which 
we  at  present  give  no  opinion),  then  the  action 
should  have  been  case  and  not  trespass;  2  Selw. , 
841  ;  1  Bos.  &  P.,  404  ;  without  resorting  to 
this  principle,  as  it  is  conceded  that  the  de- 
fendant had  the  plank,  and  appropriated  them 
to  his  own  use,  there  can  be  no  difficulty  in 
the  remedy. 

New  (rial  granted  ;  costs  to  abide  the  event. 

Cited  in— 37  Mich.,  203. 


AUSTIN  t>.  MORSE. 
Trespass — Pleading  in. 

In  trespass  quare  clausum  fregit,  if  the  declaration 
be  general,  without  naming  the  locus  in  quo  or  the 
abuttals  of  the  close,  and  the  defendant  pleads  libe- 
rum  tenementum,  upon  which  the  plaintiff  takes  is- 
sue, instead  of  new  asssigning,  the  defendant  veri- 
fies his  plea  by  showing  title  to  any  lands  in  the  town 
where  the  premises  are  alleged  in  the  declaration  to 
be  situate. 

Citations— 6  Mod.,  117;  1  Saund.,  299  b  ;  7  T.  R.,  335 ; 
Willes,  233 ;  Salk.,  453 ;  1  Chit.  PI.,  566. 

ERROR  from  the  Washington  C.  P.  Austin 
sued  Morse  in  an  action  of  trespass  quare 
clauaum  fregit,  stating  the  close  to  be  situate  in 
the  Town  of  Easton,  without  naming  the  close, 
or  specifying  abuttals.  The  defendant  pleaded 
liberum  *  tenementum,  and  the  plaintiff  [*4  7  7 
replied,  taking  issue  upon  the  plea.  The  cause 
was  brought  to  trial,  and  the  principal  ques- 
tion between  the  parties  was  the  ascertainment 
of  a  boundary  line.  After  much  testimony  was 
given,  the  C.  P.  intimated  their  opinion  that 
the  defendant  had  made  out  his  defense,  and 
advised  the  plaintiff  to  submit  to  a  nonsuit, 
with  leave  to  make  a  case  and  to  turn  the  same 
into  a  bill  of  exceptions  ;  the  plaintiff  accord- 


removal  or  injury  of  inanimate  personal  property 
of  which  another  has  the  possession,  actual  or  con- 
structive, without  the  owner's  assent.  See  Hoyt  v. 
Gelston,  13  Johns.,  141;  Betts  v.  Lee.  5  Johns.,  348, 
and  note;  Sampson  v.  Henry,  11  Pick.  380;  Rob- 
inson v.  Mansfield,  13  Pick.  139;  Daniels  v.  Pond, 
21  Pick.  369 ;  Ely  v.  Ehle,  3  N.  Y.,  506  ;  Erisman 
v.  Waters,  26  Pa.  St.,  48:  Parker  v.  Hall.  55  Me.,  362; 
Philips  v.  Hall,  8  Wend.,  610;  May  v.  Bliss,  22  Vt., 
477:  Stanley  v.  Gaylord,  1  Cush.,  536:  Wellington  v. 
Drew,  16  Me  ,  61. 
A  naked  possession  or  right  to  immediate  possession 
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is  sufficient  to  support  the  action.  See  Carter  v.  Simp- 
son, 7  Johns.,  5235;  Putnam  v.  Wyley,  8  Johns.,  432; 
Van  Brunt  v.  Schenck,  11  Johns.,  377;  Frost  v.Ham- 
matt,  11  Pick.,  70. 

See,  generally,  Neff  v.  Thompson,  8  Barb ,  213; 
Hurd  v.  West,  7  Cow..752;  Nash  v.Mosher,  19  Wend., 
431;  Percival  v.  Hickey,  18  Johns.,  257;  Spencer  v. 
McGowen,  13  Wend.,256:  Parker  v.Walrod,16  Wend., 
514;  Goldsmith  v.  Jones,  43  How.  Pr.,  415;  Brownell 
v.  Flagler.  5  Hill,  282;  Miller  v.  Baker,  1  Met.,  27: 
Oxley  v.  Watts,  1  Term  R.,  12;  Atlack  v.  Bramwell, 
32  L.  J.  O.  B..  146. 
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ingly  submitted  to  a  nonsuit.  The  cause  was 
brought  before  this  court  on  a  bill  of  excep- 
tions. The  judgment  of  the  C.  P.  was  reversed, 
but  it  is  not  deemed  material  to  report  more  of 
the  case  than  what  relates  to  the  plea  of  libe- 
rum  tenementum. 

Mr.  I.  Williams,  for  plaintiff  in  error. 

Mr.  C.  F.  Ingalls,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  state  of 
the  pleadings  in  this  case  is  not  that  which  is 
best  calculated  to  settle  the  point  in  dispute  ; 
for,  according  to  the  strict  rules  of  law,  if  the 
defendant  has  shown  title  to  any  lands  in  the 
Town  of  Easton,  he  has  verified  his  plea.  It 
was  decided  in  Helwis  v.  Lombe,  6  Mod.,  117, 
that  "If  a  man  declare  quareclausum  generally 
in  such  a  ville,  the  defendant  may  plead  Kbe- 
I'um  tenementum,  and  if  the  plaintiff  traverse 
it,  it  is  at  his  peril;  for  the  defendant,  if  he  has 
any  part  of  his  land  in  the  whole  town,  shall 
justify  it  there  ;  and  therefore,  the  better  way 
is  to  make  a  new  assignment."  This  doctrine 
will  be  found  in  1  Saund.,  299  b;  7  T.  R.,  335, 
per  Lawrence,  J.  ;  Willes,  233;  Salk.,453.  Mr. 
Chitty  states,  1  Chit.  PI.,  565, 566,  that  in  tres- 
pass to  real  property,  the  plaintiff  may  answer 
'a  plea  of  Uberum  tenementum,  in  either  of  four 
ways  :  1.  If  the  close  has  been  described  by  a 
name  or  abuttals  in  the  declaration,  then  the 
replication  should  deny  the  defendant's  title, 
and  conclude  to  the  country.  2.  If  the  plaintiff 
derives  title  under  the  defendant,  then  he 
should  not  deny  the  defendant's  title,  but  re- 
ply a  lease  or  some  other  title  under  him.  3. 
If  the  plaintiff  has  a  middle  case,  and  neither 
derives  title  under  the  defendant,  nor  has  a  ti- 
tle inconsistent  with  the  defendant's  title,  he 
478*]  may  reply  *that  before  the  defendant 
had  anything  in  the  premises,  another  person 
was  seised,  and  show  a  title  derived  from  such 
person.  4.  If  the  declaration  be  general,  with- 
out naming  the  locus  in  quo  or  the  abuttals,  and 
there  be  any  reason  to  apprehend  that  the  de- 
fendant has  any  lands  in  the  same  parish,  the 
plaintiff  must  new  assign,  setting  out  the  locus 
in  quo  with  more  particularity. 

In  the  case  under  consideration,  the  plaintiff 
took  issue  to  the  defendant's  plea  without  a 
new  assignment.  According  to  the  cases  cited, 
the  defendant  verifies  his  plea  by  showing  title 
to  any  lands  in  the  Town  of  Easton. 


BREWSTER  v.  McCARDEL. 

Negotiable  Paper  —  Note  Post-Dated,  Valid  in 
Hands  of  Indorsee. 

A  note  postdated  and  negotiated  before  the  day 
of  its  date  is  recoverable  by  the  indorsee ;  its  trans- 
fer before  the  day  of  its  date  affords  no  cause  of 
suspicion  so  as  to  put  the  indorsee  on  inquiry  and 
subject  him  to  the  equities  existing  between  the 
original  parties. 

Citations— 7  Cow.,  337;  Chit.,  Bills,  77;  13  East,  516. 

fPHIS  was  an  action  of  assumpsit,  tried  at  the 
1  Albany  Circuit  in  Feb.,  1830,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiff  was  the  indorsee  of  a  promis- 
sory note  given  by  the  defendant  to  I.  Smith 
&  Co.  for  $200,  bearing  date  May  1, 1829,  and 
payable  ninety  days  after  date.  The  note  was 
in  fact  made  about  Oct.  1, 1828,  and  delivered 
to  the  payees,  who  transferred  it  to  the  plaint- 
WEND.  8. 


iff  in  Feb. ,  1829,  for  money  actually  loaned. 
The  defendant  offered  to  prove  a  failure  in  the 
consideration  of  the  note,  which  evidence  was 
objected  to,  unless  it  was  shown  that  the  note 
was  taken  by  the  plaintiff  with  a  knowledge  of 
such  failure,  but  the  objection  was  overruled, 
and  evidence  received  in  support  of  the  al- 
leged failure.  The  judge  charged  the  jury  that 
the  negotiation  of  the  note,  before  the  day  when 
it  bore  date,  was  a  strong  circumstance  of  sus- 
picion, sufficient  to  put  the  plaintiff  upon  in- 
quiry, and  that  he,  therefore,  took  it  subject  to 
any  defense  which  might  have  been  made  had 
the  suit  been  brought  by  the  original  payees; 
he  then  submitted  to  the  jury  the  evidence 
*given  in  support  of  the  defense  set  up,  [*479 
and  the  jury  found  a  verdict  for  the  defendant, 
which  the  plaintiff  moved  to  set  aside. 

Messrs.  J.  Edwards  and  B.  F.  Butler, 
for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Sutherland,  J.  The  judge 
erred  in  charging  the  jury  that  the  circumstance 
of  the  note  having  been  negotiated  to  the 
plaintiff  before  the  Bay  when  it  bore  date  was 
a  strong  circumstance  of  suspicion, sufficient  to 
put  him  upon  inquiry,  and  that  he,  therefore, 
took  it  subject  to  any  defense  which  might  be 
made  as  against  the  original  payee. 

The  note  was  actually  made  and  delivered 
to  the  payee  in  Oct.,  1828,  although  it  bore 
date  in  May,  1829,  and  was  payable  90  days 
after  date.  It  was  transferred  to  the  plaintiff 
for  a  valuable  consideration  in  Feb.,  1829,  six 
months  before  it  became  due.  The  date  of  a 
note  is  in  no  respect  material,  except  for  the 
purpose  of  determining  when  it  is  payable. 
There  is  no  legal  objection,  either  to  antedating 
or  post-dating  a  note,  and  I  am  not  prepared  to 
say  that  either  is,  in  itself,  and  disconnected 
from  other  circumstances,  a  legal  ground  of 
suspicion,  so  as  to  put  the  indorsee  upon  in- 
quiry, and  subject  him  to  all  the  equities  exist- 
ing between  the  original  parties.  7  Cow.,  337; 
Chit.,  Bills,  77.  The  Court  of  K.  B.,  in  Pas- 
more  v.  North,  13  East,  516,  held  that  a  note 
which  was  post-dated  and  which  was  trans- 
ferred to  the  plaintiff  before  the  day  when  it 
bore  date,  could  not  be  questioned  or  impeached 
by  the  maker.  That  case  is  not  distinguishable 
from  this,  and  I  think  was  rightly  decided  upon 
the  well  established  principles  applicable  to 
negotiable  paper. 

A  new  trial  must,  therefore,  be  granted,  tJie 
costs  to  abide  the  event. 

Cited  in— 14  Hun,  156;  6  Duer,  82. 
8ee-25  Minn.,  258;  44  Mich.,  351. 


*THE  WELLAND   CANAL  COM-  [*48O 
PANY 

HATHAWAY. 

Estoppel — One  who  has  Contracted  with  an  As- 
sociation, and  Given  it  Receipt  in  its  Name, 


NOTE.— Corporation— Estoppel. 

An  a  general  rule,  one  who  has  accepted  and  en- 
joyed the  privilege*  of  membership,  or  has  had  deal- 
ings with  a  corporation  as  such,  is  estopped  from 
denying  the  existence  of  the  corporation.  See  The 
Dutcheae,  etc,  Manufactory  v.  Davis,  14  Johns.,  238, 
note. 
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may  Deny  Corporate  Character — Estoppel  in 
pais — Must  be  Reciprocal — Admissions  of  a 
Party  as  Evidence — When  Admissible — Not 
to  Supply  Evidence  Renting  in  Records — Spe- 
cial Verdict. 

The  fact  of  a  party  entering  into  a  contract  with 
an  association,  and  giving  a  receipt  to  such  associa- 
tion in  the  name  by  which  it  is  known,  does  not  estop 
such  party  from  denying  that  such  association  is  a 
body  corporate,  or  relieve  the  association  from 
proving  themselves  a  corporation  when  they  sue  as 
such. 

A  party  may  avail  himself  of  an  estoppel  in  pais.. 
but  such  estoppel,  to  be  effectual,  must  be  recipro- 
cal and  binding  upon  both  parties,  and  the  acts  or 
admissions  relied  on  by  way  estoppel  must  have  been 
intended  to  influence  the  conduct  of  the  party  set- 
ting them  up,  must  have  had  the  effect  intended, 
and  the  denial  must  operate  to  the  injury  of  such 
latter  party. 

Evidence  resting  in  records  cannot  be  supplied  by 
proof  of  admissions  of  the  party  sought  to  be  af- 
fected by  such  evidence.of  the  existence  of  the  facts 
appearing  by  such  records. 

The  admissions  of  a  party  are  competent  evidence 
only  where  parol  evidence  of  the  fact  sought  to  be 
shown  by  such  admissions  would  be  competent. 

A  special  verdict,  presenting  no  other  question 
than  the  relevancy  of  testimony  adduced  on  the 
trial  of  a  cause,  held  to  be  irregular ;  the  circuit 
judge  should  have  decided  the  question,  and  his  de- 
cision then  might  have  been  reviewed  on  case  made 
or  bill  of  exceptions. 

Citations— 19  Johns.,  60,  300,  490 ;  1  Wend.,  555 ;  14 
Johns.,  245,  416 :  2  Ld.  Raym.,  1535 ;  1  Str..  608 ;  Co. 
Litt.,  352;  Vin.  Abr.,  tit.  Estoppel,  405,  422;  1  Gilb. 
Ev.,  87 :  1  Cond.  R.,  371 ;  2  Johns.,  109 ;  6  Wh.,  593  :  7 
Cr.,  299;  2  T.  R.,  169;  5  Com.  L.  R.,  216;  13  Johns.,  307; 
1  Cow.,  536 ;  8  Johns.,  378 ;  11  Com.  L.  R.,  475 ;  6 
Johns..  9;  10  Johns.,  248;  3  Johns.,  477;  8  Cow.,  68* 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Niagara  Circuit  in  Apr.,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  declaration  contained  the  common  money 
counts,  and  the  plea  was  the  general  issue.  A 
special  verdict  was  found  by  the  jury,  from 
which  it  appears  that  the  defendant  was  a  con- 
tractor to  execute  and  construct  a  portion  of 
the  Welland  Canal  in  Upper  Canada,  and  that 
by  mistake,  for  the  work  done  by  him,  he  was 
overpaid  the  sum  of  $1,000,  to  recover  back 
which  sum  this  suit  was  brought.  In  support 
of  the  action,  the  plaintiffs  gave  in  evidence  a 
receipt  signed  by  the  defendant,  in  these  words: 
"  Received  from  Wm.  Hamilton  Merritt,  aeent 
W.  C.  C..  the  sum  of  £250  currency.  April  7. 
1827."  The  jurors  found  that  the  letters  W. 
C.  C.  stood  for,  and  were  understood  to  mean 
the  Welland  Canal  Co.,  and  that  William  Ham- 
ilton Merritt  was  the  agent  of  the  Co. ;  and  thev 
found  various  other  facts  relative  to  the  work 
done  by  the  defendant  and  his  contract  in  rela- 
tion to  the  same,  but  whether  or  not,  upon  the 
whole  matters,  the  plaintiffs  are  a  body  cor- 
481*]  porate,  *by  the  name  of  the  Welland 
Canal  Company,  the  jurors  are  ignorant  and 
pray  the  advice  of  the  court — which  is  the  sole 
question  presented  by  the  special  verdict. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs. 

Mr.  Greene  C.  Bronson,  Atty-Qen.,  for 
the  defendant. 

By  the  Court,  Nelson.  J.  That  the  plaint- 
iffs must,  at  the  trial,  prove  themselves  duly 
incorporated  by  competent  authority,  on  the 
plea  of  the  general  issue,  is  not  to  be  contested 
at  this  day  in  this  court,  19  Johns.,  300;  1 
Wend.,  555;  this  is  conceded  by  the  counsel  for 
the  plaintiffs,  but  it  is  contended  that  the  re- 
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ceipt  of  the  defendant  and  his  contract  with 
the  agent  of  the  Co.  ought  to  estop  him  from 
denying  their  legal  existence;  or  at  least  are- 
prima  facie  evidence  of  that  fact,  subject  to  be 
rebutted.    There  is  a  dictum  of  Ch.  J.  Thomp- 
son, in  the  Dutche&s  Cotton  Manf.  v.  Bavin,  14 
Johns.,  245, which  is  relied  on  by  the  plaintiffs. 
In  that  case  there  was  a  demurrer  to  some  of 
the  counts  in  the  declaration,  and  one  of  the 
causes  assigned  was  the  want  of  an  averment 
that  the  plaintiffs  were  a  body  corporate,  duly 
organized  in  pursuance  of  law,   which   the 
learned  judge  was  considering  when  the  opin- 
ion was  pronounced.     The  remark,  therefore, 
"  The  defendant  having  undertaken  to  enter 
into  a  contract  with  the  plaintiffs  in  their  cor- 
porate name,  he  thereby^admits  them  to  be  duly 
constituted  a  body  politic  and  corporate  under 
such   name,"  was  not  necessary  to  the  point 
under  consideration.     The  case  of  Henriques 
v.  Dutch  W.  I.  Co.,  2  Ld.  Raym.,  1535,  was 
there  cited, and  is  relied  upon  in  this  casens  an 
authority  for  the  plaintiffs.  Upon  examination, 
I  think  it  will  be  found  rather  favoring  the 
defendant's  position.  The  Dutch  W.I.  Co.  sued 
Henriques  in  the  C.  B.  in  England,  for  money 
borrowed  of  them  in  Holland,  and  recovered.' 
See  the  case  before  the  C.  B.  on  questions  re- 
served at  the  trial  by  Ld.  Ch.  J.  King,  1  Str. , 
608.  From  this  report  it  appears  that  the  cause 
went  to  the  K.B.  and  House  of  Lords,  and  waa 
affirmed.     From  the  case  in  Ld.  Raymond  it 
appears  that  a  scire  facias  was  brought  in  the 
C.  B.  against  the*bailof  Henriques  in  [*482 
the  above  suit  upon  their  recognizance.     The 
bail  pleaded  there  was  no  record  of  such  re- 
cognizance as  set  forth  in  the  scire  facias,  to- 
which  the  Co.  replied  there  was;  and  upon  this 
issue  the  court  rendered  judgment  for  the 
plaintiffs.     This  judgment  was  carried  to  the 
K.  B.  and  two  objections  taken  to  its  correct- 
ness by  the  plaintiffs  in  error,  neither  of  which 
touch  the  question  under  consideration.     The- 
judgment  was  affirmed  in  the  K.  B.  except  as- 
to  damages  for  the  delav  of  execution,  July  5, 
1728.     Apr.  25,  1730,  the  cause  having  been 
brought  into  the  House  of  Lords,  was  there 
heard,  and  the  counsel  for  the  plaintiffs  in  er- 
ror for  the  first  time  raised  the  question  that 
no  recognizance  could  be  given  to  this  Co. 
in  England,  as  the  law  does  not  take  notice  of 
a  foreign  corporation,  nor  can  a  foreign  cor- 
poration, in  their  corporate  name  and  capacity, 
maintain  an  action  at  common  law  and,  there- 
fore.thatthe  recognizance  was  void.  To  this  the 
counsel  for  the  Co. answered,  that  the  plaintiffs 
were  estopped,  by  their  recognizance,  to  say 
there  was  no  such  Co. ;  and  the  judgment  was 
affirmed.  The  correctness  of  this  decision  may 
be  safely  admitted  without  affecting  in  any 
way  the  question  now  before  the  court.     It 
was  clearly  not  competent  for  the  bail  to  draw 
into  litigation  the  right  of  the  Co.  to  sue  them 
in  their  corporate  name.in  that  particular  case, 
after  a  recovery  against  their  principal  in  the 
suit  in  which  they  had  entered  into  the  recog- 
nizance in  question,  and  this,  no  doubt,  was 
what  the  counsel  meant  in  their  answer  to  the 
objection  before  the  House  of  Lords.  In  a  note- 
;o  this  case,  the  reporter  states  that  Ld.  Ch.  J. 
King,  who  tried  the  cause  of  the  Company  v. 
Henriques,  told  him  he  made  the  plaintiffs  give 
n  evidence  the  proper  instruments  by  which, 
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according  to  the  laws  of  Holland,  they  were 
created  a  corporation.  The  report  of  the  case 
(1  Str.,  608)  also  shows  this  fact.  The  circum- 
stances under  which  this  Co.  were  consti- 
tuted a  body  corporate,  and  their  privileges, 
are  there  briefly  stated.  The  species  of  evidence 
by  which  the  facts  were  shown  does  not  appear, 
but  that  is  supplied  by  the  note  above.  The 
whole  case,  therefore,  I  think,  must  be  con- 
sidered an  authority  against  the  principle  con- 
tended for  by  the  plaintiffs  in  this  suit. 
483*]  *An  estoppel  is  so  called,  because  a 
man  is  concluded  from  saying  anything,  even 
the  truth,  against  his  own  act  or  admission. 
The  acts  set  up  in  this  case,  it  is  not  pretended, 
constitute  a  technical  estoppel,  which  can  only 
be  by  deed  or  matter  of  record,  but  it  is  said 
they  should  operate  by  way  of  estoppel — an 
estoppel  in  pais.  Such  estoppels  cannot  be 
pleaded,  but  are  given  in  evidence  to  the  court 
and  jury,  and  may  operate  as  effectually  as  a 
technical  estoppel,  under  the  direction  of  the 
court.  Co.  Litt.,  352  ;  Vin,  Abr.,  tit.  Estoppel, 
422  ;  19  Johns.,  490  ;  1  Gilb.  Ev.,  87.  From 
the  manner  in  which  a  party  must  avail  him- 
self of  them,  it  is  obvious  that  there  can  be  no 
fixed  and  settled  rules  of  universal  application, 
to  regulate  them,  as  in  technical  estoppels. 
There  are  many  acts  which  have  been  adjudged 
to  be  estoppels  in  pais,  such  as  livery,  entry, 
acceptance  of  rent,  etc. ;  but  in  many  and  prob- 
ably most  instances,  whether  the  act  or  admis- 
sion shall  operate  by  way  of  estoppel  or  not, 
must  depend  upon  the  circumstances  of  the 
case.  As  a  general  rule,  a  party  will  be  con- 
cluded from  denying  his  own  acts  or  admis- 
sions, which  were  expressly  designed  to  influ- 
ence the  conduct  of  another,  and  did  so  influ- 
ence it,  and  when  such  denial  will  operate  to 
the  injury  of  the  latter.  The  case  of  the  First 
Presb.  Cong.,  etc.,  v.  Williams,  strikingly  illus- 
trates this  general  proposition.  There  the 
plaintiffs,  by  their  attorney,  called  upon  the 
defendant  for  his  rent,  and  inquired  if  there 
was  any  property  upon  the  premises  out  of 
which  it  could  be  collected  by  distress  ;  he  an- 
swered there  was  not,  and  pointed  out  all  the 
property  he  had,  which  was  but  a  trifle.  On 
the  trial  of  the  ejectment,  brought  for  the  de- 
fault in  payment  of  the  rent,  the  defend  ant  of- 
fered to  show  there  was  sufficient  property  on 
the  premises  out  of  which  the  rent  could  have 
been  collected.  The  court  decided  that  he  was 
estopped  from  disputing  the  truth  of  his  ad- 
mission to  the  plaintiff's  attorney.  All  the 
cases  I  have  seen  in  which  the  acts  or  admis- 
sions of  the  party  are  adjudged  to  operate 
against  him,  in  the  nature  of  estoppel,  are  gen- 
erally cases  where,  in  good  conscience  and 
honest  dealing,  he  ought  not  to  be  permitted  to 
gainsay  them.  From  this  brief  view  of  the 
nature  and  reasons  of  the  law  of  estoppel,  as 
sought  to  be  applied  by  the  plaintiffs,  I  am  sat- 
isfied the  case  under  consideration  does  not  fall 
within  them.  The  plaintiffs  held  themselves 
484*J  *out  to  the  world  as  a  corporate  body, 
duly  constituted  to  transact  business  in  the 
manner  and  under  the  circumstances  detailed 
in  the  special  verdict,  and  the  defendant  has 
contracted  with  and  done  labor  for  them  un- 
der the  supposition  that  these  prof  essions  were 
correct.  If  they  have  not  the  powers  and  priv- 
ileges assumed  on  their  part  in  their  dealings 
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with  him,  it  is  their  own  fault,  not  his.  Wheth- 
er they  had  these  powers  must  have  been  known 
to  themselves,  not  to  the  defendant,  and  no  act 
of  his  could  legally  add  to  or  detract  from 
them.  Why,  then,  should  he  be  estopped  from 
denying  their  corporate  capacity,  or  they  be 
excused  from  establishing  it  by  legal  evidence, 
when  they  are  endeavoring  to  enforce  their 
rights  in  a  manner,  and  before  a  tribunal,  which 
can  entertain  their  suit  only  upon  the  proof  or 
assumption  that  they  are  a  corporate  body, 
duly  constituted  by  competent  authority? 
Again  ;  every  estoppel  ought  to  be  reciprocal, 
and  binding  on  both  parties  ;  Vin.  Abr.,  tit. 
Estoppel,  463  (26),  422  ;  this  is  universally  true 
in  all  technical  estoppels,  and  I  apprehe'nd  it 
must  be  so  in  all  cases  to  which  the  doctrine  is 
applied,  where  the  nature  of  the  transaction 
will  admit  of  it.  Would,  then,  the  plaintiffs, 
in  a  suit  by  the  defendant  on  a  contract,  be  es- 
topped from  denying  their  corporate  capacity 
to  enter  into  such  contract  ?  I  apprehend  they 
would  not,  and  that  in  effect  it  has  been  thus 
frequently  adjudged.  Headv.  Prm.  Ins.  Co., 
1  Cond.  R.,371,and  cases  referred  to  ;  2  Johns., 
109  ;  2  Cow.,  664  ;  6  Wh.,  593  ;  7  Cr.,  299  ;  2 
T.  R,  169 ;  5  Com.  Law  R.,  216.  All  these 
cases  either  expressly  or  impliedly  determine 
that  a  corporation  can  bind  itself  only  in  pur- 
suance of  the  powers  given  by  the  Act  of  In- 
corporation, and  not  otherwise. 

But  it  is  said  that  the  defendant,  by  his  con- 
tracts with  the  Co.,  has  admitted  that  they 
are  a  body  corporate,  duly  constituted  by  law. 
I  cannot  assent  toHhis  position.  The  evidence 
proves  that  he  has  contracted  with  the  agent 
of  an  association  denominating  themselves 
the  Welland  Canal  Co.,  and  nothing  more. 
Whether  they  were  incorporated  by  competent 
authority,  or  if  incorporated,  wha't  were  their 
legal  capacities,  are  not  admitted  by  him. 
To  justify  the  inference  attempted  *to  [*485 
be  drawn  from  the  contract  with  the  plaint- 
iffs, it  must  first  be  shown  that?  there  cannot 
exist  an  association  styling  themselves  The 
Welland  Canal  Co.,  unless  such  association  be 
incorporated  and  possess  a  legal  capacity  to 
contract,  and  to  prosecute  suits  in  courts  of 
justice  ;  but  if  such  association  can  exist  with- 
out being  incorporated,  why  infer  more  than 
appears  upon  the  face  of  the  contract?  Sup- 
pose the  defendant  had  brought  an  action 
against  the  agent  of  this  Co.  on  a  contract 
made  with  him,  could  the  agent  set  up  as  a  de- 
fense that  by  the  terms  of  the  contract  the  de- 
fendant had  admitted  that  he  not  only  acted  as 
agent,  but  that  he  was  duly  constituted  such 
agent?  Certainly  not.  It  is  well  settled  that 
he  must  plead  and  prove  bis  authority,  so  as  to 
give  a  remedy  against  the  Co.,  19  Johns.,  60  ; 
13  Id.,  307  ;  1  Cow.,  536  ;  and  this  must  gener- 
ally involve  proof  of  the  legal  existence  of  the 
Corporation.  The  contract  on  its  face  would 
show  that  he  acted  as  agent,  but  he  must  prove 
that  he  was  duly  constituted  such  agent,  and 
show  the  nature  and  extent  of  his  powers.  So 
in  this  case,  the  receipt  and  contract  show  the 
fact  of  an  association,  acting  under  a  particu- 
lar name.  So  much  appears  on  the  face  of  the 
contract,  and  may  be  said  to  be  admitted,  but 
that  is  not  enough  for  the  plaintiffs  ;  it  must 
also  appear  that  they  had  legal  authority  and 
capacity  thus  to  act,  and  to  prosecute  suits  by 
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such  name.before  their  suit  can  be  entertained. 
InJacksonv.  Plumb,8  Johns.,  378,  the  court  say, 
the  rule  seems  to  be  that,  when  a  corporation 
sues,  either  on  a  contract  or  to  recover  real 
property,  they  must  at  the  trial  under  the  gen- 
eral issue  prove  that  they  are  a  corporation.  In 
the  case  of  Bill  v.  Turnpike  Co.,  14  Johns., 
416,  the  suit  was  brought  on  a  contract  made 
by  the  plaintiffs  in  error  with  the  defendant. 
The  court  reversed  the  judgment  because  there 
was  no  legal  proof  that  the  plaintiffs  below 
were  a  corporation.  In  the  case  of  the  Nat. 
Bk.  of  St.  Charles  v.  De  Bernales,  11  Com.  Law 
K.,  475,  letters  of  the  defendant,  were  proved 
on  the  trial  before  Ch.  J.  Abbott,  confessing 
an  indebtedness  to  the  bank  of  £19,000,  yet 
the  copy  of  the  charter  of  the  King  of  Spain 
was  produced,  incorporating  the  bank.  This  it 
seems  was  deemed  necessary  by  the  counsel 
486*]  and  court.  It  is  true  *the  question 
liere  presented  was  not  raised  in  either  of  the 
above  cases,  though  it  might  have  been  in  the 
two  last, and  I  cite  them  only  to  show  the  under- 
standing of  the  profession,  and  the  practice  of 
the  courts.  Without  pursuing  the  examination 
of  this  question  further, the  conclusion  to  which 
I  have  arrived  is,  that  the  defendant  has  neither 
admitted  the  legal  existence  of  the  plaiintiffs  as 
a  corporate  body,  nor  has  he  done  anything  by 
which  he  is  estopped  from  denying  it. 

I  am  also  of  opinion  the  evidence  relied  upon 
by  the  plaintiffs  was  incompetent  to  prove  that 
they  were  a  corporate  body,  duly  constituted 
by  law.  It  was  not  the  best  evidence  which 
the  nature  of  the  case  admitted  of.  A  copy 
of  the  charter  of  the  Co.  properly  authenti- 
cated should  have  been  produced,  and  nothing 
short  of  this  can  be  admissible,  unless  the  ab- 
sence of  such  record  evidence  is  legally  ac- 
counted for  to  the  court ;  at  best,  the  proof  re- 
lied upon  is  but  the  admission  of  the  defend- 
ant. I  do  not  believe  it  amounts  to  that.  The 
testimony,  therefore,  is  inferior  in  degree  to 
that  which  the  court  must  know  exists  in  the 
case.  I  am  not  aware  of  any  principle  in  the 
law  of  evidence  which  will  authorize  us  to 
substitute  the  declarations  of  a  party,  even  as 
against  himself,  for  record  or  written  evidence, 
and  thereby  dispense  with  its  production. 
Such  admissions  rank  only  with  oral  testimo 
ny,  and  are  entitled  to  no  higher  consideration 
in  deciding  upon  the  competency  of  evidence. 
It  may  be  laid  down,  I  think,  as  an  undeniable 
proposition,  that  the  admissions  of  a  party  are 
competent  evidence  against  himself  only  in 
cases  where  parol  evidence  would  be  admissi- 
ble to  establish  the  same  facts,  or  in  other 
words,  where  there  is  not,  in  the  Judgment  of 
the  law,  higher  and  better  evidence  in  exist- 
ence to  be  produced.  It  would  be  a  dangerous 
innovation  upon  the  rules  of  evidence,  to  give 
any  greater  effect  to  confessions  or  admissions 
of  a  party,  unless  in  open  court,  and  the  tend- 
ency would  be  to  dispense  with  the  produc- 
tion of  the  most  solemn  documentary  testimo- 
ny. The  principle  for  which  I  am  contending 
has  been  decided  by  this  court.  In  Jenner  v. 
Joliffe,  6  Johns.,  9,  there  was  an  attempt  to 
prove  the  existence  of  legal  proceedings  in  Que- 
bec, by  the  confession  of  the  party.  Thomp- 
son J. .  says  :  "  The  confessions  of  a  party  have 
487*]  never  *been  considered  competent  evi- 
dence of  the  execution  of  a  specialty,  and  much 
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less  ought  they  to  be  admitted  as  proof  of  mat- 
ters of  record.  The  seizure  under  the  attach- 
ment was  set  up  by  way  of  justification,  and 
the  defendant  was  bound  to  furnish  the  high- 
est evidence  the  nature  of  the  case  would  ad- 
mit, of  the  existence  and  legality  of  the  attach- 
ment." In  Hasbrouck  v.  Baker,  10  Johns.,  248, 
the  court  decided  that  the  admission  of  a  party 
that  he  was  subpoenaed  as  a  witness,  was  not 
evidence  against  him,  &o  as  to  dispense  with 
the  production  of  the  subpoena.  The  principle 
and  reasons  in  the  case  of  Fox  v.  Reil,  3  Johns., 
477,  are  applicable  to  this  point.  There  the 
confession  of  the  defendant,  that  he  executed 
the  bond  which  was  offered  in  evidence,  was 
excluded  as  incompetent  proof  of  the  fact.  The 
doctrine  contended  for  in  this  case  would  make 
such  a  confession  not  only  competent,  but  suf- 
ficien t  evidence  of  the  instrument,  without  even 
requiring  its  production. 

The  wisdom  of  the  rule  of  evidence  for  which 
we  are  contending  is  strikingly  illustrated  in 
this  very  case.  A  foreign  corporation  may 
prosecute  suits  in  our  courts,  and  if  the  admis- 
sion of  a  defendant  at  their  suit,  on  a  contract, 
was  competent  evidence  of  the  legal  existence 
of  such  corporation,  or  if  its  existence  was  to 
be  inferred  from  the  contract  with  it  by  its 
corporate  name,  unless  rebutted,  how  could 
the  defendant  disprove  the  effect  of  such  ad- 
mission or  inference  ?  What  means  has  he 
within  his  control  to  prove  that  the  plaintiffs 
have  not  been  duly  chartered  by  some  foreign 
regal,  or  legislative  power,  even  if  the  fact  is 
so?  Difficult  as  it  always  must  be  to  prove  a 
negative,  a  case  cannot  be  imagined  in  which 
such  difficulty  could  be  less  easily  encount- 
ered. The  evidence,  then,  being  incompetent 
to  prove  the  plaintiffs  a  corporation,  it  ought 
to  have  been  rejected  by  the  court,-  and  the 
plaintiffs  nonsuited.  There  was  nothing  for 
the  jury  to  pass  upon,  and  I  consider  the  spe- 
cial verdict  irregular,  and  unauthorized,  and 
presenting  no  foundation  upon  which  the  final 
judgment  of  this  court  can  be  pronounced.  8 
Cow.,  682.  The  only  question  presented  be- 
longed exclusively  to  the  judge  at  the  circuit 
to  determine,  and  should  have  been  brought 
here  upon  a  case  or  bill  of  exceptions.  That 
an  objection  was  *taken  to  the  testi-  [*488 
mony  by  the  defendant,  is  obvious,  from  the 
special  verdict,  and  the  judge  erred  in  not  de- 
ciding it,  and  in  receiving  the  special  verdict. 
On  the  ground,  then,  of  the  error  of  the 
judge,  and  that  the  special  verdict  is  wholly 
unauthorized  and  void,  so  much  so  that  no 
final  judgment  can  be  rendered  upon  it,  we 
grant  a  new  trial,  with  costs  to  abide  the  event. 

Estoppel,  what  is— Admissions.  Distinguished— 25 
N.  Y.,209;  6  Barb.,  82;  24  Barb.,  57;  47  Barb.,  218  ; 
66  Barb.,  314 ;  10  How.  Pr.,  281. 

Cited  in-15  Wend.,  311 ;  16  Wend.,  543,  606 ;  19 
Wend.,  537  ;  21  Wend.,  97 :  23  Wend.,  229 ;  24  Wend.. 
270 :  1  Hill,  555 ;  2  Hill.  67 :  3  Hill,  222 :  4  Hill,  468  ;  5 
Hill,  ia5 ;  6  Hill,  17:  5  Denio,  158;  4  Sandf .  Ch.,  467 ;  1 
N.  Y.,  253  :  10  N.  Y.,  420,  459  ;  11  N.  Y.,  74 ;  18  N.  Y., 
395 ;  26  N.  Y.,  80 ;  28  N.  Y.,  284 ;  34  N.  Y.,  60, 109  ;  36 
N.  Y.,  514;  44  N.  Y.,  402 ;  62  N.  Y.,  73;  69 N.  Y..  116; 
85  N.  Y.,  344 ;  2  Abb.  App.  Dec.,  214 ;  2  Trans.  App., 
100 ;  10  Hun,  145 ;  17  Hun,  489 ;  4  Barb.,  189,  498  :  7 
Barb.,  410.',649;  8  Barb.,  108;  10  Barb.,  108, 435;  12  Barb., 
136,  (511 ;  13  Barb.,  146 ;  27  Barb.,  600 ;  28  Barb.,  49 ;  32 
Barb..  289;  41  Barb.,  97;  42  Barb.,  23;  44  Barb., 
401;  46  Barb.,  160;  54  Barb.,  471 ;  56  Barb.,  660;  61 
Barb..  255 ;  19  How.  Pr.,  445 ;  25  How.  Pr.,  207  ;  7  Abb. 
N.  8.,  142 ;  5  Duer,  279 ;  8  Bos.,  14 :  1  Rob.,  70  ;  40 
Super.,  479  ;  45  Super.,  143 ;  2  B.  D.  S.,  14 ;  2  Daly, 
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327 : 17  How.,  U.  S..  40 ;  10  Wall.,  646 ;  4  Blatchf.,  12 ;  5 
McLean,  304  ;  25  Ind.,  469 :  28  Ind.,  203 ;  29  Ind.,  186 ; 
74  Ind.,  262  ;  67  Mo.,  180 ;  39  Mich.,  653 ;  36  Cal.,  40 ;  8 
Minn.,  138, 139  :  97  Mass.,  500 ;  38  111..  236 ;  85  111.,  98; 
45  Supt.  Ct.,  143;  39  Am.  Dec.,  695  (5  Met..  478);  44  Ana. 
Dec.,  555  (17  Conn.,  345);  50  Am.  Dec.,  693  (8  Gill.,  239); 
12  Am.  Rep.,  124  (51  N.  H.,  287):  35  Am.  Rep.,  187  (95 
111.,  015). 

Records— Evidence  resting  in,  cannot  l>e  supplied 
by  parol  admission.  Cited  in— 13  Hun,  577  ;  4  Barb., 
189 :  5  Leg.  Obs.,  140 ;  10  Leg.  Obs.,  28. 

Corporation*— In  suing  must  prove  corporate  ex- 
istence. Cited  in— 14  Barb.,  183 :  2  Bos.,  171 ;  17  How., 
U.  S.,  40;  10  Wall.,  646:  38  Am.  Dec.,  498  (U  Conn., 
437);  39  Am.  Dec.,  356  (5  Ala.,  787). 

Bail—  Cannot  question  liability  of  principal  to  ar- 
rest. Cited  in-7  How.  Pr.,  38. 


HARMON  v.  CARRINGTON. 

Practice — Sla  nder —  Pleading. 

A  judgment  in  an  action  of  slander,  for  charging 
a  plaintiff  with  altering  a  note,  will  not  be  arrested 
because  the  plaintiff,  in  his  declaration  in  the  in- 
ducement to  the  charge,  avers  that  the  note  charged 
to  be  altered  is  a  true  note ;  such  averment  being 
equivalent  to  the  ordinary  averment  of  innocence 
of  the  crime  imputed. 

MOTION  in  arrest.  The  plaintiff  obtained  a 
verdict  in  an  action  of  slander.  In  the 
third  count  of  the  declaration  the  plaintiff,  in- 
stead of  alleging  in  the  inducement  that  he  had 
never  been  suspected  of  the  crime  of  forgery, 
stated,  that  before  the  speaking  of  the  words,  a 
promissory  note  was  made  by  a  firm  transact- 
ing business  under  the  name  of  Thomas  Am- 
bler &  Co.,  of  which  firm  the  defendant  was  a 
partner,  payable  to  one  John  H.  Wells;  that 
the  note  was  signed  with  the  partnership  name 
by  Thomas  Ambler,  one  of  the  firm,  and  de- 
livered to  the  plaintiff  as  the  agent  of  the  pay- 
ee, and  that  before  the  speaking,  etc.,  the 
plaintiff  presented  the  note  to  the  defendant 
for  payment,  who  paid  the  same,  and  that 
thereupon  the  note  was  delivered  him,  yet,  etc. 
The  fourth  count  sets  forth  a  colloquium  of  and 
concerning  the  said  note,  and  charges  the  de- 
fendant with  saying:  "  You  have  altered  the 
signature  of  the  note  from  Thomas  Ambler  to 
Thomas  Ambler  &  Co.  for  the  purpose  of  bind- 
ing me  to  pay  it."  And  again:  "You  altered 
the  note  from  a  several  note  to  a  partnership 
note,  with  a  view  of  getting  better  security." 
The  sixth  count  is  like  the  fourth,  except  that 
the  words  are  in  the  third  person. 

Mr.  «J.  A.  Spencer,  for  the  defendant, 
moved  in  arrest  of  judgment,  insisting  that  the 
action  did  not  lie  ;  the  plaintiff  himself  show- 
489*]  ing  *in  his  declaration  that  the  words 
complained  of  were  spoken  in  reference  to  a 
transaction  innocent  in  itself,  the  defendant 
charging  the  plaintiff  with  altering  a  note, 
which  in  fact  never  had  been  altered  ;  and  he 
contended  that  if,  from  the  plaintiff's  own 
statement  of  the  case,  it  was  apparent  no  crime 
had  been  committed  in  the  transaction  alluded 
to  when  the  charge  was  made,  the  words  were 
not  actionable;  and  that  to  subject  the  defend- 
ant to  an  action,  it  should  have  been  averred 
that  the  words  were  spoken  with  the  intent  to 
impute  a  crime.  He  cited  1  Johns.,  505;  12 


NOTE.— Slander. 

See  Gillman  v.  Howell,  post,  573,  note. 
For  full  reference  to  notes  on  slander.see  Mitchell 
v.  Borden,  post,  570,  note. 
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Id.,  239  ;  1  Johns.  Cas.,  239;  3  Cow.,  231  •  5 
Id.,  714;  QId.,76;  Qld.,  30;  1  Wend    475 

Messrs.  Brown  and  M.  T.  Rey- 
nolds, for  the  plaintiff. 

By  the  Court,  Savage.  Ch.  J.  There  is  no 
ground  for  the  motion  in  arrest.  The  words 
last  laid,  to  wit:  "  He  altered  the  note  from  a 
several  note  to  a  partnership  note,  with  a  view  of 
getting  better  security,"  and  those  immediate- 
ly preceding,  to  wit:  "  He  has  altered  the  sig- 
nature of  the  note  from  T.  A.  to  T.  A.  &  Co. 
for  the  purpose  of  binding  me  to  pay  it,"  are 
actionable;  they  impute  to  the  plaintiff  the  of- 
fense of  altering  a  note  with  intent  to  defraud 
the  defendant.  This  constitutes  forgery;  and 
surely,  it  is  no  excuse  for  the  defendant  that 
the  plaintiff  states  that  the  note  was  originally 
made  by  T.  Ambler  &  Co. ;  that  is  an  assertion 
of  his  innocence,  and  is  no  more  an  excuse  for 
the  defendant's  slander  than  the  common  in- 
ducement that  the  plaintiff  was  never  suspect- 
ed of  the  crime  imputed  to  him  by  the  defend- 
ant. There  is  no  similarity  between  this  case 
and  those  to  which  it  is  attempted  to  compare 
it.  In  the  charge  itself  there  is  no  expression 
showing  that  no  crime  was  imputed.  The 
transaction  is  simply  this,  as  it  is  stated  upon 
the  record :  the  plaintiff  presents  to  the  defend- 
ant a  genuine  note,  signed  Thomas  Ambler  & 
Co.  the  defendant  being  one  of  the  firm.  The 
defendant  says,  you  have  altered  that  note 
from  an  individual  to  a  partnership  note,  to 
make  me  liable.  The  alteration  can  mean  no 
other  than  a  felonious  one;  and  the  fact  stated 
by  the  plaintiff,  that  the  *note  was  [*49O 
genuine,  cannot  inure  to  the  defendant  s  bene- 
fit. It  is  the  common  inducement  in  a  count  in 
slander,  that  the  plaintiff  was  innocent;  here 
he  states  the  facts  showing  his  innocence. 

Motion  in  arrest  denied. 

Cited  in— 1  Leg.  Obs.,  331. 


WHITAKER,  Impleaded,  etc.,  e.  BROWN. 

Action  by  Assignee  of  Note  Payable  to  A  B  or 
Bearer — Admissions  by  Payee,  when  Holder, 
Inadmissible — Payee  as  Witness. 

In  an  action  on  a  note  payable  to  A  B  or  bearer, 
transferred  and  suit  brought  by  the  assignee,  evi- 
dence of  declarations  or  admissions  made  by  the 
payee,  while  the  holder  and  owner  of  the  note,  in 
discharge  of  the  drawer,  is  inadmissible. 

The  payee  is  a  competent  witness,  and  should  be 
produced  to  prove  the  defense  set  up. 

The  rule  of  evidence  laid  down  in  Hurd  v.  West, 
7  Cow.,  752,  that  the  declarations  of  a  vendor  of  per- 
sonal property,  though  before  sale,  are  not  evidence 
against  the  vendee,  and  that  the  vendor  must  be 
called  as  a  witness  confirmed,  and  the  note  of  the 
reporter,  in  the  case  of  Austin  v.  Sawyer,  9  Cow,, 
39,  intimating  that  the  latter  case  overruled  the 
former,  corrected. 

Citations— 7  Cow.,  752 ;  11  Johns..  1*5 :  5  Esp.  N.  P., 
253 ;  7  T.  R.,  663,  670,  n.;  2  Stark.  Ev.,  40,  42 ;  1  Phil. 
Ev.,77;  Uohns.,  340:  4  Johns.,  230;  3  Pick.,  284;  5 
Pick..  414;  6  Pick..  464;  2  T.  R.,53;  5T.  R.,  513:  1 
Esp.  Cas.,  458 ;  2  Bing.,  269 ;  9  Cow.,  39  ;  7  Cow.,  752. 

ERROR  from  Yates  C.  P.  The  action  in  the 
court  below  was  on  a  promissory  note  pay- 
able to  one  W.  Roy  or  bearer,  transferred  to 
the  plaintiff.  The  making  and  transfer  of  the 
note  were  duly  proved.  The  defendant  offered 
to  prove  admissions  made  by  Roy  whilst  the 
holder  of  the  note,  and  previous  to  the  trans- 
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fer,  showing  that  the  defendant  was  not  liable 
to  the  payment  of  the  note.  These  admissions 
were  offered  to  be  shown,  not  by  Roy,  but  by 
witnesses  to  whom  he  had  made  such  admis- 
sions. The  C.  P.  refused  to  receive  the  evi- 
dence. The  plaintiff  had  judgment,  and  the 
defendant  sued  out  a  writ  of  error,  and  among 
the  grounds  relied  on  for  the  reversal  of 
the  judgment,  was  the  rejection  of  the  above 
testimony.  The  court  held  that  the  C.  P.  de- 
cided correctly  in  rejecting  the  evidence,  but 
reversed  the  judgment  on  other  grounds,  not 
deemed  material  here  to  state.  Only  so  much 
of  the  opinion  of  the  court  is  given  as  relates 
to  the  above  question. 

Mr.  J.  A.  Collier,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendant  in  error. 

491*]      *By  the   Court,     Sutherland,    <T 

Evidence  of  the  declarations  and  admissions  of 
William  Roy,  made  when  he  was  the  holder 
and  owner  of  the  note  on  which  this  suit  was 
brought,  was  properly  excluded.  Roy  was  a 
competent  witness.  The  genuineness  of  the 
note  had  been  proved.  His  declarations  were 
not  the  best  evidence.  The  opposite  party  was 
entitled  to  his  oath. 

InHurdv.  West,  7  Cow.,  752,  it  was  held 
that  the  declarations  of  a  vendor  of  personal 
property,  though  made  before  sale,  are  not  evi- 
dence against  the  vendee;  but  the  vendor 
should  be  called  as  a  witness.  So,  also,  in 
Alexander  v.  Mahon,  11  Johns.,  185.  And  in 
Duckham  v.  Wallis,  5  Esp.  N.  P.,  253,  a  case 
precisely  like  the  one  at  bar,  Ld.  Ellenborough 
held  that  the  declarations  of  a  former  holder 
of  the  note  were  not  admissible  to  prove  pay- 
ment. That  was.  an  action  by  the  indorsee  of 
a  bill  of  exchange.  The  defense  was,  that  the 
defendant  had  settled  it  in  account  with  the 
holder  when  it  fell  due,  and  that  the  plaintiff 
took  it  after  it  became  due;  and  to  sustain  the 
defense,  the  declarations  or  admissions  of 
Evans,  the  holder  and  owner  of  the  bill  when 
it  fell  due,  were  offered  to  be  proved.  The 
evidence  was  excluded  by  Ld.  Ellenborough, 
on  the  ground  that  Evans  himself  was  a  com- 
petent witness,  and  what  he  had  said  was  not 
the  best  evidence,  when  he  himself  could  be 
called.  It  would  be  making,  he  observed,  the 
declarations  of  a  third  person  evidence  to  af- 
fect the  plaintiff's  title,  when  such  third  per- 
son was  a  competent  witness,  not  being  a  par- 
ty to  the  record.  The  declarations  of  the 
plaintiff  on  the  record,  though  only  a  trustee 
for  a  third  person,  may  be  given  in  evidence 
to  defeat  the  action.  7  T.  R.,  663,  670,  note  ; 
2  Stark.  Ev.,  40. 

The  acts  or  declarations  of  an  agent  of  a 
party  are,  under  many  circumstances,  compe- 
tent evidence  against  him.  1  Phil.  Ev.,  77, 
and  cases  cited;  2  Stark.  Ev.,  42,  and  cases 
cited.  They  are  considered  as  his  declara- 
tions. 

The  cases  referred  to  on  the  argument  in 
which  the  declarations  of  tenants  and  of  bank- 
rupts have  been  admitted,  depend  upon  prin- 
ciples not  applicable  to  a  case  like  this.  1 
Johns.,  840;  4  Id.,  230;  3  Pick.,  284;  5  Id., 
414;  6  Id.,  464;  2  T.  R.,  53;  5  Id.,  518;  1  Esp. 
Cas..  458. 

492*]  *The  case  of  Pocock  v.  Billings,  2 
Bing.,  269,  decides  nothing,  except  that  the 
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declarations  of  a  former  holder  of  a  bill  can- 
not be  received  in  evidence,  unless  they  were 
made  while  he  had  possession  of  the  bill.  It 
appeared  that  he  had  not  possession  at  the  time 
and  his  declarations  were  excluded.  This  is 
the  point  decided  in  that  case,  and  nothing 
more.  It  may  be  inferred  from  what  the  court 
say,  that  they  would  have  held  his  declara- 
tions competent  evidence,  if  the  bill  had  been 
in  his  possession;  but  that  is  not  decided,  and 
if  it  were,  I  should,  nevertheless,  adhere  to  the 
decisions  of  our  own  court,  and  the  opinion  of 
Ld.  Ellenborough  in  5  Esp. ,  founded  as  they 
appear  to  me  to  be,  upon  a  fundamental  prin- 
ciple in  the  law  of  evidence. 

In  Austin  v.  Sawyer,  9  Cow.,  39,  the  ques- 
tion as  to  the  admissibility  of  the  declarations 
of  the  vendor,  does  not  appear  to  have  been 
raised;  they  appear  to  have  been  received 
without  objection,  and  the  court  notice  them 
only  for  the  purpose  of  determining  their 
weight,  in  connection  with  the  other  evidence 
in  the  case.  The  reporter,  therefore,  has  fall- 
en into  an  error,  when  he  declares  in  his  mar- 
ginal note,  that  that  case  overrules  the  case  of 
Hurdv.  West,  7  Cow.,  752,  upon  that  point. 

Judgment  reversed. 

Doubted— 1  Hill,  612,  613. 

Cited  in-12  Wend.,  144, 164 :  6  Hill,  406 ;  7  Hill,369 ; 
86  N.  Y.,  643 ;  Hoffm.,  551 ;  5  Barb.,  284 ;  6  Barb.,  77  ; 
21  Barb.,  174;  37  Barb.,  263;  8  Bos.,  86 ;  1  E.  D.  S.,497; 
4  Leg.  Obs.,  268  ;  5  Leg.  Obs.,  337  ;  36  Am.  Dec.,  739 
(19  Me.,  102). 


GUERNSEY  «.  CARVER. 

Practice — Account  for  Goods  Sold  is  an  Entire 
Demand. 

An  account  for  goods  sold,  all  due,  is  an  entire 
demand,  incapable  of  being  split  up  for  the  purpose 
of  bringing  separate  suits ;  and,  accordingly,  where 
a  creditor  split  up  an  account  into  two  parts, 
brought  a  suit  for  one  part,  and  was  defeated,  and 
subsequently  brought  a  second  suit  for  the  residue 
of  his  account,  on  a  plea  of  a  former  suit,  it  was 
held,  that  the  plea  should  be  sustained,  and  that  the 
plaintiff  was  not  entitled  to  recover. 

Citation— 1  Wend.,  487. 

ERROR  from  Monroe  C.  P.  Carver  sued 
Guernsey  in  a  justice's  court,  and  declared 
against  him  on  a  book  account,  consisting  of  7 
items  of  merchandise,  delivered  between  July 
20  and  Aug.  27,  1828,  amounting,  together,  to 
the  sum  of  $2.35.  The  defendant  pleaded  the 
general  issue  and  a  former  suit,  for  the  same 
identical  cause  and  *causes  of  action,  [*493 
and  that  such  proceedings  were  had  in  such 
suit  that  it  was  adjudged  by  the  justice  before 


NOTE.— Action— Entirety  of  causes  of  action. 

See  Secor  v.  Sturgis,  16  N.  Y.,  548;  Bancroft  v. 
Winspear,  44  Barb,,  209 ;  Mills  v.  Garrison,  3  Keyes, 
40 ;  Fern  v.  Vanderbilt,  13  Abb.  Pr.,  72 ;  Reformed 
P.  D.  Church  v.  Brown,  54  Barb.,  191 ;  Rice  v.  King, 
7  Johns.,  20 ;  Johnson  v.  Smith,  8  Johns.,  383 :  Jacot 
v.  Boyle,  18  How.  Pr.  108 :  Paige  v.  Wilson,  8  Bosw., 
294 ;  Colvin  v.  Corwin,  15  Wend.,  557 ;  Phillips  v. 
Terick,  16  Johns.,  136 ;  Badger  v.  Titcomb,  15  Pick. 
415;  Mayo  v.  Madden,  4  Col.,  27;  Haraly  v.  Dewitt, 
13  Gray,  536;  Crabtree  v.  Hagonbaugh,  35  111..  233; 
Boyle  v.  Grant,  18  Pa.  St.,  162;  Ranney  v.  Higbey, 
12  Wia.,  61 ;  Borngesser  v.  Harrison,  12  Wis.,  544 ; 
Cushman  v.  Bean,  2  Hilt.  (N.  Y.)  340 ;  Wade  v.  Mus- 
selman,  15  Ind.,  77;  Johnson  v.  Pirtle,  1  Swan, 
(Tenn.),  262; 
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whom  the  suit  was  tried,  that  the  plaintiff 
should  go  thereof  without  day,  and  that  the 
defendant  should  recover  his  costs  of  defense. 
Issue  being  taken  upon  this  plea,  the  cause 
was  tried,  and  the  justice  rendered  judgment 
for  the  defendant.  The  plaintiff  appealed  to 
the  Monroe  C.  P.  On  the  trial  in  that  court, 
it  appeared  that  the  plaintiff  had  an  account 
against  the  defendant,  consisting  of  20  differ- 
ent articles  of  merchandise,  delivered  on  14 
different  days,  between  June  4  and  Aug.  27, 
1828,  amounting  to  between  $5  and  $6;  that 
he  commenced  a  suit  against  the  defendant, 
and  exhibited  an  account  of  items  delivered 
between  June  1  and  July  19,  1828,  amounting 
to  $2.74;  that  the  defendant  pleaded  a  tender 
in  such  suit,  and  obtained  judgment  for  costs. 
The  present  suit  was  for  the  balance  of  such 
account,  viz. :  for  items  delivered  between 
July  20  and  Aug.  27.  The  defendant  insisted 
that  he  was  entitled  to  a  verdict,  but  the  C. 
P.  decided  that  on  a  running  account,  where 
no  special  contract  was  made  at  the  commence- 
ment of  the  account,  and  where  items  have 
been  delivered  on  such  account  at  different 
times,  without  any  intermediate  agreement, 
each  separate  delivery  formed  a  separate  and 
distinct  cause  of  action,  and  that  separate  suits 
might  be  maintained  on  each  separate  deliv- 
ery, and  accordingly  instructed  the  jury,  who 
found  a  verdict  for  the  plaintiff  for  $2.35. 
The  defendant  excepted  to  the  decision  of  the 
court,  and  sued  out  a  writ  of  error. 

Mr.  M.  F.  Delano,  for  plaintiff  in  error, 
who,  among  other  cases,  cited  15  Johns.,  432, 
433;  16  Id.,  139;  1  Wend.,  487. 

Mr.  H.  Gay,  for  defendant  in  error. 

By  tJie  Court,  Nelson,  J.  It  is  perfectly 
settled  in  this  court,  that  if  a  plaintiff  bring  an 
action  for  a  part  only  of  an  entire  and  indivisi- 
ble demand,  the  judgment  in  that  action  is  a 
conclusive  bar  to  a  subsequent  suit  for  another 
part  of  the  same  demand.  Miller  v.  Covert,  1 
Wend.,  487,  and  cases  cited.  This  case  comes 
494*]  within  the  reason  and  spirit  of  *that. 
principle.  The  whole  account  being  due  when 
the  first  suit  was  brought,  it  should  be  viewed 
in  the  light  of  an  entire  demand,  incapable  of 
division,  for  the  purpose  of  prosecution.  The 
law  abhors  a  multiplicity  of  suits.  According 
to  the  doctrine  of  the  court  below,  a  suit  might 
be  sustained  (after  the  whole  became  due)  on 
each  separate  item  delivered,  and  if  any  divis- 
ion of  the  account  is  allowable,  it  must  no 
doubt  be  carried  to  that  extent.  Such  a  doc- 
trine would  encourage  intolerable  oppression 
upon  debtors,  and  be  a  just  reproach  upon  the 
law.  The  only  just  and  safe  rule  is  to  compel 
the  plaintiff  on  an  account  like  the  present  to 
include  the  whole  of  it  due  in  a  single  suit. 

The  judgment  must  be  reversed,  with  costs,  and 
no  venire  to  be  awarded. 

Disapproved-28  Am.  Dec.,  614  (15  Pick.,  409). 

Questioned— 16  N.  Y.,  554,  555. 

Compared— 13  Wend.,  645. 

Cited  in -19  Wend.,  209 ;  5  Denio,  28 ;  6  N.  Y.,  188 ; 
3  Keyes,  41 ;  85  N.  Y.,  348 ;  39  Am.  Rep.,  664 ;  28  Hun, 
253 ;  3  Abb.  App.  Dec.,  299 :  15  Barb.,  551 :  21  Barb., 
318 :  42  Barb.,  273 ;  44  Barb.,  216 :  49  Barb.,  557 : 2  Abb. 
Pr.,  73;  7  Abb.  N.  C.,  473;  14  Abb.  N.  8.,  153,  312;  4 
Daly,  383,  409. 

See— 2  Abb.  Pr.,  69 ;  23  Minn.,  308 :  41  Mich.,  351 ;  48 
Sup.  Ct.,  202 :  46  Am.  Dec.,  229  (11  Ala.,  574) ;  31  Am. 
Bep.,  75  (89  111..  212). 
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H.  C.  ROSSITER  «.  W.  S.  ROSSITER. 

Power  of  Attorney — Construction  of— Acts   of 
Special  Agent   must  be  Strictly  within  Au- 
thority— Personal  Liability  of  Agent  on  Note. 
A  power  of  attorney  to  collect  debts ;  to  execute 
deeds  of  lands;  to  accomplish  a  complete  adjust- 
ment of  all  concerns  of  the  constituent  in  a  particu- 
lar place,  and  to  do  all  other  acts  which  the  constit- 
uent could  do  in  person,  does  not  authorize  the 
giving  of  a  note  by  the  attorney  in  the  name  of  the 
principal. 

It  seems  that  the  larger  powers  conferred  by  the 
general  words,  must  be  construed  with  reference  to 
the  matters  specially  mentioned ;  and  in  this  case  it 
was  held  that  authority  to  accomplish  a  complete 
adjustment,  etc.,  did  not  authorize  the  giving  of  a 
note  on  the  purchase  of  property. 

The  acts  of  a  special  agrent  do  not  bind  the  prin- 
cipal unless  strictly  within  the  authority  conferred. 
Where  the  drawer  of  a  note  affixes  his  signature 
as  the  asrent  of  another,  if  in  an  action  against  him 
personally,  he  claims  to  have  had  authority  to  sign 
as  he  did,  he  is  bound  to  show  such  authority  exist- 
ing at  the  time  of  the  making  of  the  note,  and  is  not 
permitted  to  show  a  subsequent  ratification  by  his 
principal. 

Citation— 1  Taunt..  356;  3 Taunt.,  757;  1  Esp.,  Ill; 
2  Johns.,  48;  5  Johns..  58;  7  Johns.,  390;  13  Johns., 
307 ;  15  Johns.,  44. 

THIS  was  an  action  of  assumpist,  tried  at  the 
Monroe  Circuit,  in  Sep.,  1830,  before  the 
Hon.  Addison   Gardiner,  one  of  the    Circuit 
Judges. 

In  the  spring  or  summer  of  1826,  a  mercan- 
tile firm  transacting  business  at  Watertown,  in 
the  County  of  Jefferson,  under  the  name  of 
Fry  &  Murdock,  failed,  and  assigned  the  prop- 
erty of  the  firm  to  Henry  R.  Pynchon,  of  New 
Haven,  in  Conn.,  *who  stood  bound  f*495 
as  their  indorser,  in  the  sum  of  $15,000.  Will- 
iam S.  Rossiter  came  to  Watertowu  with  a 
power  of  attorney  from  Pynchon,  took  charge 
of  the  property  assigned,  and  was  employed  as 
the  agent  of  Pynchon  during  the  summer  of 
1826,  in  arranging  and  settling  the  concerns  of 
the  firm  of  Fry  &  Murdock,  the  latter  of  whom 
is  the  brother-in-law  of  Pynchon,  having  mar- 
ried his  sister.  Murdock  was  in  possession  of 
household  furniture  worth  $1,000,  which  he 
had  assigned  to  Henry  C.  Rossiter,  the  plaint- 
iff in  this  cause,  to  secure  the  payment  of 
$612.19,  due  to  him.  To  release  the  furniture 
from  such  assignment,  William  S.  Rossiter,  the 
agent  of  Pynchon,  July  28,  1826,  gave  a  note 
to  Henry  C.  Rossiter,  for  the  above  sum  of 
$612.19.  payable  in  three  years,  with  interest, 
and  signed  the  same  "  Henry  R.  Pynchon,  by 
his  attorney,  W.  S.  Rossiter,"  and  took  an  as- 
signment of  the  furniture  to  Pynchon,  and  let 
the  same  to  Murdock,  who  ever  since  has  paid 
rent  for  the  same  to  W.  S.  Rossiter,  as  the 
agent  of  Pynchon,  which  agency  still  contin- 
ues. When  the  note  became  due,  payment  was 
demanded  of  Pynchon,  who  refused  to  pay 
the  note,  declaring  that  he  was  not  liable  for 
the  payment  thereof,  and  denied  the  authority 
of  W.  S.  Rossiter  to  give  the  note  as  his  agent. 
The  defendant  produced  in  evidence  a  power 
of  attorney  from  Pynchon  to  him,  bearing  date 
Feb.  16,  1826,  whereby  Pynchon  appointed 
him  his  attorney  to  secure,  demand  and  sue  for 
all  sums  of  money  then  due,  or  thereafter  to 
become  due  to  Pynchon,  in  the  State  of  N.  Y. 
I  or  in  bhe  British  Provinces  of  North  America, 

NOTE.— Principal  and  agent— Personal  liability  of 
I  agent  on  contracts  made  by  him.  See  Stone,  v.  Wood, 
I  7  Cow.,  453,  note. 

445 


495 


SUPREME  COURT,  STATE  OF  NEW  YOKK. 


1882 


and  to  discharge  and  compound  the  same  ;  to 
execute  deeds  of  lands  then  or  thereafter  to  be 
owned  by  Pynchon  in  the  State  of  K  Y.,  and 
to  accomplish  at  his  discretion,  a  complete  ad- 
justment of  all  the  concerns  of  Pynchon  in  the 
State  of  N.  Y. ,  and  to  do  any  and  every  act  in 
his  name  which  he  could  do  in  person.  The 
defendant  then  offered  to  prove  that  after  the 
making  of  the  note,  Pynchon  assented  to  the 
same.  The  plaintiff  objected  to  this  testimony, 
insisting  that  if  the  defendant  had  no  author- 
ity, as  the  agent  of  Pynchon,  to  make  the  note 
at  the  time  of  the  making  thereof,  the  plaintiff 
had  a  right  to  hold  the  defendant  personally  for 
the  payment  thereof,  and  that  the  subsequent 
assent  of  Pynchon  could  not  devest  such  right. 
496*]  *The  judge  overruled  the  objection, 
deciding  that  evidence  of  Pynchon's  assent, 
after  the  making  of  the  note  and  previous  to 
its  falling  due,  was  admissible.  The  defend- 
ant then  proved  that  during  the  summer  of 
1826  a  constant  correspondence  was  main- 
tained between  the  defendant  and  Pynchon, 
and  that  Pynchon  had  expressed  his  unquali- 
fied approbation  of  the  manner  in  which  the 
defendant  had  transacted  his  business  at  Water- 
town.  The  defendant  also  attempted  to  prove 
an  express  approval  by  Pynchon  as  to  the  giv- 
ing of  the  note  in  question,  but  succeeded  only 
in  showing  that  the  giving  of  the  note  had  been 
spoken  of  in  the  hearing  of  Pynchon,  and  that 
he  did  not  intimate  his  disapprobation.  The 
judge  charged  the  jury  that  the  power  of  at- 
torney did  not  confer  authority  upon  the  de- 
fendant to  make  the  note  as  the  agent  of  Pyn- 
chon, but  instructed  them  that  if  they  were 
satisfied  that  Pynchon  had  distinctly  and  un- 
equivocally recognized  the  act  of  the  defend- 
ant in  giving  the  note,  either  by  his  acts  or  dec- 
larations, Pynchon  was  liable  for  the  payment 
thereof,  and  they  must  find  for  the  defendant. 
The  jury  found  for  the  plaintiff,  and  the  de- 
fendant now  moved  to  set  aside  the  verdict. 

Mr,  J.  A.  Spencer,  for  defendant.  The 
power  of  attorney  authorized  the  giving  of  the 
note;  the  authority  it  confers  is  very  broad  and 
general ;  it  substituted  the  defendant  in  the 
place  of  Pynchon,  and  if  the  defendant  did 
no  more  than  Pynchon  himself  would  have 
done  had  he  been  present,  the  acts  of  the  at- 
torney will  be  justified;  what  was  done  was  ad- 
vantageous to  the  principal  and  within  the 
scope  of  the  authority  conferred.  But  if  there 
be  doubt  whether  the  giving  of  the  note  was 
strictly  within  the  power  conferred,  the  subse- 
quent ratification  by  the  principal  legalizes  the 
act.  Pynchon  was  informed  of  what  had  been 
done,  and  did  not  express  his  dissent ;  his 
silence  is  tantamount  to  an  express  ratification. 
The  judge,  therefore,  erred  in  instructing  the 
jury  that  they  must  find  for  the  plaintiff  unless 
they  were  satisfied  that  Pynchon  had  distinctly 
and  unequivocally  recognized  the  act  of  the  de- 
fendant; he  should  have  told  them  that  if  Pyn- 
chon knew  what  his  agent  had  done.and  had  not 
within  a  reasonable  time  thereafter,  expressed 
his  dissent,  they  might  presume  his  assent.  12 
497*)  *Johns.,  300  ;  15  Id.,  44;  3  Mass.,  70; 
6  Id.,  198;  2  Cai.,  310.  The  defendant  having 
proved  enough  to  charge  Pynchon  as  the'maker 
of  the  note,  was  himselr  exonerated.  13  Johns., 
307. 

Mr.  W.  W.  Frothingham,  for  plaintiff. 
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A  power  of  attorney  must  be  strictly  construed. 
An  attorney  acting  under  a  special  authority 
has  no  powers  but  such  as  are  granted — none 
are  to  be  implied.  His  authority  must  appear 
by  his  commission  and  not  be  derived  from  im- 
plication. 5  Johns.,  58;  1  Id.,  393;  1  Esp.  N.P., 
112;  14  Com.  L.  R.,  42.  The  power  given  to  ac- 
complish a  complete  adjustment  of  all  the  con- 
cerns of  the  principal,  did  not  authorize  the 
purchase  of  property  and  the  giving  of  notes 
in  the  name  of  the  principal.  If  the  attorney 
had  no  right  to  give  a  note  by  the  power  spe- 
cially conferred,  the'  general  terms  used  gave 
no  such  authority.  1  Taunt.,  347.  The  note  be- 
ing made  by  the  defendant  as  the  agent  of  an- 
other, and  having  no  authority  to  make  it,  a 
right  of  action  accrued  against  him  and  a  sub- 
sequent ratification  by  the  principal  could  not 
deprive  the  plaintiff  of  his  right  to  hold  the  de 
fendant  for  the  payment  of  the  money.  A 
subsequent  ratification  is  sufficient  to  charge 
the  principal,  but  not  to  deprive  the  plaintiff 
of  his  remedy  against  the  agent. 

By  tlie  Court,  Savage,  Ch.  J.  The  distinc- 
tion between  a  general  and  special  agent,  is 
well  settled  ;  the  acts  of  the  former  bind  the 
principal,  whether  in  accordance  to  his  instruc- 
tions or  not;  those  of  the  latter  do  not,  unless 
strictly  within  his  authority.  In  this  case,  the 
defendant  was  the  special  agent  of  Pynchon  ; 
his  letter  of  attorney  specifies  what  business  he 
is  to  transact:  1.  He  was  to  collect  all  demands 
due  Pynchon,  and  to  discharge  and  compound 
the  same  ;  2.  He  had  authority  to  dispose  of 
the  real  estate  of  Pynchon;  and  3.  To  accom- 
plish at  discretion  a  complete  adjustment  of  all 
the  concerns  of  Pynchon.  Does  this  latter  clause 
confer  any  authority  not  relating  to  the  busi- 
ness previously  mentioned  ?  The  case  of  Hay 
v.  Goldttmidt,  cited  by  Lawrence,  J.,  in  Hogg 
v.  Smith,  1  Taunt.,  356,  was  as  follows  :  The 
plaintiff's  *testator  had  given  a  letter  of  [*498 
attorney  to  J.  &  R.  Duff  to  ask,  demand  and 
receive  of  the  E.  I.  Co.,  all  money  that  might 
become  due  to  him  on  any  account  whatsoever, 
and  to  transact  all  business,  and  upon  non-pay- 
ment, to  use  all  such  lawful  ways  and  means  as 
he  might  do  if  personally  present.  Under  this 
power  the  attorneys  received  an  India  bill 
which  they  indorsed  to  the  defendants,  who 
discounted  the  bill ;  the  defendants  received 
the  money  on  the  bill,  to  recover  which  this  ac- 
tion was  brought.  The  court  was  of  opinion 
that  the  power  to  transact  all  business  did  not 
authorize  the  attorneys  to  indorseihe  bill ;  they 
said  the  most  large  powers  must  be  construed 
with  reference  to  the  subject-matter;  the  words 
"all  business"  must  be  confined  to  all  business 
necessary  for  the  receipt  of  the  money.  In 
Fenn  v.  Harrison,  3  Taunt. ,  757,  a  special  agent 
indorsed  the  bill  contrary  to  the  instructions 
he  had  received  from  his  principals,  and  the 
court  held  that  they  were  not  liable.  In  E.  I. 
Co.  v.  Hensley,  1  Esp.,  Ill,  the  distinction  was 
taken  between  a  general  and  special  agent;  and 
where  a  broker  was  authorized  to  purchase  the 
best  Bengal  raw  silk,  but  purchased  that  which 
was  not  so,  Ld.  Kenyon  held  the  principal  was 
not  holden,  because  the  contract  was  made 
without  his  authority.  In  Batty  v.  Carsvett, 
2  Johns.,  48,  an  attorney  was  authorized  to  sign 
a  note  for  the  defendant  for  $250,  payable  in 
6  months,  and  he  drew  one  payable  in  60  days. 
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Livingston,  J.,  says  "This  was  a  special  power 
and  ought  to  have  been  strictly  pursued;"  and 
the  note  was  made  without  authority.  In  Nix- 
on v.  Hyserott,  5. Johns.,  58,  a  power  was  given 
to  execute,  seal  and  deliver  such  conveyances 
and  assurances  as  might  be  necessary,  but  no 
special  authority  was  given  to  bind  the  princi- 
pal by  covenants;  the  attorney  executed  a  deed 
with  the  covenants  of  seisin,  etc.,  and  the  court 
said  a  conveyance  or  assurance  is  good  and 
perfect  without  warranty  or  personal  cove- 
nants, but  no  authority  was  given  to  bind  the 
principal  by  covenants.  In  Gibson  v.  Colt,  7 
Johns.,  390,  the  owners  of  a  vessel  authorized 
a  master  to  sell  a  ship  in  the  same  manner  as 
they  themselves  might  and  could  make  sale, 
etc.  The  master  sold  the  vessel  and  represented 
that  she  was  a  registered  vessel,  whereas  she 
499*]  had  only  a  coasting  *license.  The  court 
held  the  owners  were  not  bound.  The  master 
was  a  special  agent,  and  if  he  exceeded  his  au- 
thority when  he  made  the  representations,  his 
principals  were  not  bound,  and  therefore  the 
remedy  was  against  the  agent  alone.  The  same 
doctrine  will  be  found  in  White  v.  Skinner,  13 
Johns.,  307,  and  Munn  v.  Commission  Co.,  15 
Id..  44,  and  many  other  cases. 

It  was  contended  on  the  part  of  the  defendant 
that  Pynchon  had  recognized  the  acts  of  the 
defendant  subsequently,  and  thereby  his  liabil- 
ity on  the  note  was  established,  even  if  the  au- 
thority by  the  letter  of  attorney  were  doubtful; 
but  I  apprehend  the  true  question  is,  whether 
the  defendant  had  at  the  time  authority  to  sign 
the  note  and  thereby  obligate  Pynchon  to  its 
payment.  The  note  when  executed  was  either 
the  note  of  one  or  the  other;  if  it  was  the  note 
of  Pynchon,  then  the  defendant  is  not  liable  ; 
if  it  was  not  the  note  of  Pynchon,  it  was  the 
defendant's  note.  The  cases  cited  show  that 
the  authority  of  a  special  agent  must  be  strict- 
ly pursued.  The  letter  of  attorney  specifies 
two  subjects  upon  which  authority  is  given, 
and  it  is  added,  to  accomplish  a  complete  ad- 
justment of  all  my  concerns  in  said  State.  Ac- 
cording to  the  case  in  Taunton,  this  only  ex- 
tends to  the  collection  of  money,  and  the  dispo- 
sition of  the  real  estate.  It  seems  to  me  it  is 
going  too  far  too  say  that  the  power  given  au- 
thorized the  giving  a  note  for  $600,  or  any 
other  sum.  Making  an  adjustment  of  his  con- 
cerns, if  it  relates  to  any  subject  not  previous- 
ly mentioned  in  the  letter  of  attorney,  is  no  au- 
thority for  signing  a  note.  If  the  judge  erred 
in  his  charge,  it  was  an  error  in  favor  of  the 
defendant. 

New  trial  denied. 

Principal  and  agent— Respective  Liability,  for  acts 
of  ag^nt.  Cited  in— 10  Wend.,  276 :  3  Hill.,  270 :  1 
Denio.,  480 ;  9  N.  Y.,  575 ;  26  N.  Y.,  123 ;  45  N.  Y.,  411 ; 
49  N.  Y.,  561;  62  N.  Y.,  541;  11  Hun.  488;  a5  Barb., 
205 ;  47  Barb.,  364  :  64  Barb.,  245 ;  26  How.  Pr..  483  ; 
1  Duer..  405 :  24  Cal.,  140 ;  31  III.,  210 ;  5  Am.  Rep.,  495 
(43  Miss..  288) ;  8  Am.  Rep.,  415  (59  Me.,  172). 

Ratification— Agent  not  excused  from,  liability  by 
thawing.  Cited  in— 22  Wend.,  344  ;  37  Am.  Dec.,  219 
(12  N.  H.,  205) ;  8  Am.  Rep..  415  (59  Me..  172). 

Ratification—  Admis»il>ility  nf  parol  evidence  to 
show.  Cited  in— 22  Wend.,  344 ;  Hoffm..  364 ;  6  Abb. 
N.  S.,  298. 

Power  of  Attorney— General  authority  does  not  en- 
large specific  authority.  Distinguished—  22  Wend., 
651 ;  19  Barb.,  78. 

Cited  in— 72  N.  Y.,  284  (28  Am.  Rep.,  153) :  11  Barb., 
235 ;  37  How.  Pr..  209  :  1  Bos..  164 ;  1  Sweeney,  71 ;  4 
McLean,  50 ;  32  Ohio  St..  523  :  38  Mo..  238. 

Also  cited  in— 7  Lans.,  212;  71  N.Y..487;  34  Super.,343. 
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THE  ADMINISTRATORS  OF  SMITH 
JOHNSON,  Deceased. 

Judgment  against  Administrators  on  Bond,  Exe- 
cuted by  them,  does  not  Bind  Estate. 

A  judgment  against  administrators  upon  a  bond 
and  warrant  of  attorney,  executed  by  them,  does 
not  bind  the  estate  of  the  intestate,  so  that  it  can  be 
taken  upon  an  execution  issued  thereon;  nor  can 
such  judgment  be  pleaded  by  the  administrators  in 
support  of  a  plea  of  plene  administravit  prceter,  etc. 

Citations-1  Ball.,  347  ;  1  Mod.,  225 ;  10  Mod.,  254 ; 
Oro.  Eliz..  406 :  9  Co.,  93 ;  8  Mass.,  199 ;  1  Maule  &  S., 
395 ;  7  Taunt..  580 ;  8  Johns.,  120. 

DEMURRER  to  replication.  The  declara- 
tion is  of  February  Term,  1828,  and  con- 
tains counts  on  two  promissory  notes  made  by 
the  intestate,  and  also  the  money  counts.  The 
defendants  plead  first  the  general  issue,  and 
second  a  special  plea,  setting  forth  1st,  an  out- 
standing debt  by  bond  from  the  intestate  to  A. 
B.,  on  which  there  is  due  $532;  and  2d,  that 
one  D.  Sprague,  after  the  death  of  the  intes- 
tate, to  wit :  in  October  Term,  1827,  by  bill, 
impleaded  the  defendants,  as  administrators  of 
the  intestate,  in  a  plea  of  debt  for  $4,473.26, 
due  and  owing  to  Sprague  from  the  defend- 
ants, as  administrators,  for  certain  promises 
and  undertakings  made  with  (by)  the  said 
Smith  Johnson  in  his  lifetime  ;  that  such  pro- 
ceedings were  thereupon  had  that  Sprague 
afterwards,  to  wit :  Jan.  22,  1828,  recovered 
against  the  defendants  as  administrators  afore- 
said his  said  debt,  and  also  $14.59  costs,  to  be 
levied  of  the  goods  and  chattels  of  the  intestate 
in  the  hands  of  the  defendants,  to  be  adminis- 
tered if,  etc.,  and  if  not,  then  the  costs  of  their 
proper  goods  and  chattels ;  that  such  judg- 
ment was  obtained  for  a  true  and  just  debt  due 
and  owing  to  Sprague  by  the  intestate,  and  for 
certain  liabilities  Sprague  had  incurred  for  the 
intestate,  and  that  at  the  time  of  the  rendition 
of  the  judgment,  there  was  due  and  owing  to 
Sprague  $2,251,22;  that  when  such  judgment 
was  obtained,  the  defendants  had  fully  admin- 
istered all  the  goods  and  chattels  of  the  intes- 
tate which  had  come  to  their  hands,  except  $1, 
which  was  insufficient  to  pay  the  bond  set  forth 
in  the  plea  and  the  judgment  in  favor  of 
Sprague.  The  plaintiff  replies  that  the  defend- 
ants had  sufficient  assets  to  pay  the  bond  set 
forth  in  the  plea,  and  also  the  damages  claimed 
by  the  plaintiff  ;  and  as  to  the  judgment  ob- 
tained by  Sprague,  that  after  the  death  of  the 
intestate,  and  after  the  Commencement  [*50 1 
of  this  suit,  to  wit :  Jan.  19,  1825,  the  defend- 
ants executed  a  bond  and  warrant  of  attorney 
to  Sprague,  describing  th'ernselves  therein  as 
the  administratrix  and  administrator  of  the  in- 
testate, in  the  penal  sum  of  $4,473.26,  condi- 
tioned for  the  payment  of  $2,236.63,  and  that 
the  judgment  in  favor  of  Sprague  was  rendered 
upon,  and  by  virtue  of  such  bond  and  warrant. 
To  this  replication  the  defendants  demur. 

Mr.  D.  Burwell,  for  defendants.  The  rep- 
lication is  bad.  Administrators  may  give 
preferences  by  confessing  judgments.  The 
manner  in  which  it  is  done  is  immaterial  ;  if 
the  judgment  confessed  be  bonafde,  it  will  be 
sustained.  5  T.  R.,  235 ;  1  Ld.  Raym..  589  :  2 
Atk.,  386  ;  14  Johns.,  446  ;  2  Kent,  Com.,  336; 
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2  Shep.  Touch.,  475  ;  3  Wend.,  305,  and  cases 
cited;  5 Taunt.,  665,333. 

Mr.  N.  S.  Benton,  for  the  plaintiff.  The 
defendants  having  bound  themselves  person- 
ally to  pay  Sprague,  cannot  set  up  the  bond 
executed  by  them,  or  the  judgment  entered 
thereon,  as  protecting  them  in  their  represent- 
ative character.  An  administrator  cannot 
charge  the  assets  in  his  hands  by  any  contract 
originating  with  himself.  1  Mass.,  58;  8  Id., 
199.  Naming  himself  administrator  in  a  bond 
executed  by  himself,  is  surplusage;  he  is 
chargeable  in  his  own  right,  and  the  plaintiff, 
in  a  judgment  on  such  bond,  cannot  take  the 
estate  of  the  intestate  in  execution  ;  by  accept- 
ing the  bond,  he  discharged  the  debt  against 
the  intestate.  1  Dall.,  347,  n.  The  counsel  also 
cited  6 Mass.,  108,  190  ;  Str.,  20  ;  8  Johns.,  120; 
2  Cow.,  781  ;  2  Selw.,  591,  595  ;  1  Maule  &  8., 
395  ;  5  T.  R. ,  6  ;  7  Id. ,  453  ;  Toll.  Law  of  Exrs. , 
463  ;  Cowp.,  289,  293  ;  7  Bro.  P.  C.,  551  ;  Cro. 
Eliz.,  91  ;  1  Ves.,  125;  2  Brod.  &  B.,  460 ;  14 
Johns.,  446. 

Mr.  Burwell,  in  reply.  The  replication  ad- 
mits the  amount  due  to  Sprague,  and  that  the 
judgment  was  rendered  for  a  true  and  just 
debt  due  to  him ;  if  the  plaintiff  denied  the 
bona  fides  of  the  judgment,  he  should  have  re- 
pliedper  fraudem.  1  Stark.,  252. 

5  O2*]  *By  the  Court,  Sutherland,  J.  It 
seems  to  be  well  settled  upon  authority,  that  a 
judgment  upon  a  bond  or  other  security  given 
by  an  administrator  or  executor,  though  in  his 
representative  character,  does  not  bind  the 
estate  which  he  represents,  nor  can  it  be  taken 
upon  the  execution  issued  thereon.  The  de- 
scription of  the  defendants  in  the  bond  as  ex- 
ecutors or  administrators,  is  surplusage,  and 
they  are  chargeable  upon  such  a  bond  and 
judgment  only  in  their  own  right.  It  is  their 
personal  contract,  and  whatever  their  rights 
may  be,  under  such  a  bond  or  judgment  if 
paid  by  them,  in  their  settlement  with  the  es- 
tate which  they  represent,  it  is  not  a  legal  debt 
or  judgment  against  such  estate,  and  cannot 
be  pleaded  as  such.  Oeyer  v.  Smith,  1  Dall., 
347  ;  1  Mod.,  225  ;  10  Id.,  254  ;  Cro.  Eliz..  406; 
9  Co.,  93  ;  6  Mass.,  58  ;  8  Id.,  199,  where  the 
doctrine  upon  this  subject  is  very  elaborately 
discussed.  1  Maule  &  S. ,  395  ;  7  Taunt. ,  580 ; 
8  Johns.,  120.  If  the  bond  and  warrant  of 
attorney  could  be  considered  merely  as  the 
means  of  confessing  a  judgment,  then  such  a 
judgment  would  stand  upon  the  same  footing 
with  a  judgment  by  cognovit,  and  would  be  de 
bonis  testatoris;  but  the  bond  is  a  security  en- 
tirely independent  of  the  warrant  of  attorney, 
and  the  debt  of  the  intestate  for  which  it  was 
given  is  merged  in  the  bond,  and  becomes  the 
individual  debt  of  the  obligors.  The  replica- 
tion is,  therefore,  good,  and  the  plaintiff  is  en- 
titled to  judgment  upon  the  demurrer,  with  leave 
to  t/i-e  defendants  to  rejoin,  on  payment  of  costs. 
Cited  in-13  Wend.,  638. 
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The  rule  of  law,  that  showing  title  to  any  lands  in 
a  town  under  n  pica  of  Wierum  tenementum  where 
the  declaration  ia  general  will  support  the  plea,  does 
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not  entitle  a  defendant  to  a  verdict,  who,  under  the 
proviso  in  the  Justices'  Act,  attempts  to  show  that 
the  plaintiff  had  not  possession  of  a  title  to  the  locus 
in  quo  by  proving  title  to  lands  generally  in  third 
persons  in  the  same  town. 

To  enable  a  defendant  to  avail  himself  of  the  bene- 
fit of  that  proviso,  he  should  object  before  the 
justice  to  the  generality  of  the  description  of  the 
premises. 

Where  a  plea  of  title  is  interposed  before  a  justice, 
the  plaintiff  may  new  assign,  notwithstanding  the 
provision  that  on  the  trial  in  the  C.  P.,  he  shall  de- 
clare for  the  same  cause  of  action. 

Citations— 1  Chit.,  602,  606 ;  Laws  of  1824,  283  ;  2 
Chit.,  656. 

HHHIS  was  an  action  of  trespass  quare  clausum 
JL  fregit,  tried  at  the  Herkimer  Circuit,  be- 
fore the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Judges. 

The  suit  was  originally  commenced  before  a 
justice,  the  defendant  pleaded  title,  the  plaint- 
iff declared  in  the  C.  P.,  and  the  cause  was 
removed  into  this  court  by  certiorari.  The  de- 
claration charges  the  entry  upon  a  certain 
close,  lands  and  premises,  situate  in  the  Town 
of  Herkimer,  in  the  county,  etc.,  without  nam- 
ing the  close  or  giving  abuttals.  The  defend- 
ant pleads  liberum  tenementum,  and  the  plaint- 
iff takes  issue.  On  the  trial  of  the  cause,  the 
defendant  offered  to  prove  title  to  various 
lands  in  the  Town  of  Herkimer  to  be  in  third 
persons,  and  the  plaintiff  admitting  that  A.  B. 
and  sundry  other  persons  owned  and  were 
possessed  of  various  tracts  of  land  in  that  town 
at  the  time  of  the  alleged  trespass,  the  defend- 
ant insisted  that  he  had  established  his  de- 
fense. The  plaintiff  contended  that  the  de- 
fendant was  bound  to  show  title  to  the  place 
in  which  the  trespass  was  committed,  in  him- 
self or  in  third  persons  ;  the  common  law  doc- 
trine of  novel  assignments  not  applying  to 
cases  like  the  present  regulated  by  statute. 
The  judge  ruled  that  the  defendant  had  estab- 
lished his  defense,  and  was  entitled  to  a  verdict. 
The  jury  found  accordingly,  and  the  plaintiff 
now  moves  for  a  new  trial. 

*Mr.  D.  Burwell,  for  plaintiff,  [*5O4 
cited  Dyer,  23  *  ;  8  Com.  L.  R.,  140. 

Mr.  A  Loomis,  for  defendant. 

By  the  Court,  Nelson,  J.  The  proof  did 
not  support  the  plea  of  liberum  tenementum,  1 
Chit.,  606,  and  cases  cited  ;  but  it  is  said  that 
it  showed  title  out  of  the  plaintiff,  which,  it  is 
alleged,  constitutes  a  good  defense  under  the 
proviso  in  the  9th  section  of  the  $50  Act,  Laws 
of  1824,  p.  283,  which  authorizes  a  defendant, 
notwithstanding  the  plea  of  title,  to  show  on 
the  trial  that  the  plaintiff  had  not  possession 
of,  or  title  to  the  premises  at  the  time  when 
the  cause  of  action  accrued.  When  the  close 
upon  which  the  trespass  is  committed  is  not 
described  by  metes  and  bounds,  or  otherwise 
located,  in  the  declaration,  and  the  defendant, 
under  the  plea  of  liberum  tenementum,  shows 
title  to  any  lands  in  the  town  or  ville,  he  is  en- 
titled to  recover  ;  and  the  defendant  supposes, 
that  as  the  statute  allows  title  to  be  shown  out 
of  the  plaintiff,  by  way  of  defense,  proving 
title  to  any  lands  in  the  town  in  a  third  person, 
constitutes  a  good  defense.  There  may  be 
some  difficulty  on  the  part  of  the  defendant 
under  the  pleadings  in  this  case,  in  conse- 
quence of  the  generality  of  the  declaration,  to 
avail  himself  of  the  benefit  of  this  proviso,  ex- 
cept in  the  way  pursued  at  the  circuit ;  but  it 
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might  have  been  avoided  by  requiring  the 
premises  to  be  located  in  the  declaration  be- 
fore the  justice.  The  technical  rule  applicable 
to  the  plea  of  liberum  tenement  um  cannot  be 
applied  to  thi^  defense,  which  is  given  by  the 
statute  without  any  pleading.  When  the  plaint- 
iff declares  generally  in  this  action,  as  in  this 
case,  and  the  defendant  pleads  the  above  plea, 
and  the  plaintiff  replies,  traversing  it,  the  de- 
fendant sustains  his  plea  by  proving  title  to 
any  land  in  the  town.  The  proof  is  pertinent 
in  consequence  of  the  issue  thus  joined,  and  is 
justified  by  it.  To  apply  this  rule,  which  de- 
pends wholly  upon  the  pleadings,  to  the  statu- 
tory defense,  which  is  given  without  pleading, 
would  be  arbitrary  and  unsupported  by  reason 
or  analogy. 

If  the  defendant  had  shown  a  freehold  in 
himself  in  the  Town  of  Herkimer,  the  direc- 
5O5*J  tion  of  the  judge  would  have  been  *cor- 
Tect.  The  plaintiff  should  have  new  assigned, 
which  is  but  giving  metes  and  bounds  to  the 
premises  upon  which  the  alleged  trespass  was 
committed,  and  is  not  incompatible  with  the 
provisions  of  the  9th  section  of  the  Act  afore- 
said, to  wit ;  that  in  the  trial  in  the  C.  P.,  the 
plaintiff  shall  declare  for  the  same  cause  of 
action  upon  which  he  relied  in  the  justice's 
court.  1  Chit.,  602  ;  2  Id.,  656. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 11  Wend.,  648 ;  30  Barb.,  346  ;  50  How. 
Pr.,  44  ;  14  Mich.,  468,  648 ; 


BAKER  0.  WHEELER  &  MARTIN. 

Tenants  in  Common — Partnership  in  Lumber 
Business,  between — License  by  One  to  Third 
Party  to  Cut  Timber— Effect  of—  Bale  of  Dam- 
ages in  Trover,  a  Question  of  Law — Interest. 

A  license,  by  one  of  two  tenants  in  common,  who 
are  also  partners  in  the  lumber  business,  to  a  third 
person,  to  cut  timber  on  the  lands  held  in  common, 
from  which  the  tenants  in  common  procure  timber 
to  carry  on  their  business,  is  good,  and  confers  title 
to  the  timber  cut  by  such  person,  especially  where 
the  license  is  in  satisfaction  of  a  demand  due  from 
both  tenants  in  common. 

The  rule  of  damages  in  an  action  of  trover,  is  a 
question  of  law,  not  to  be  submitted  to  the  discre- 
tion of  a  jury. 

Where  property  is  tortlously  taken,  the  plaintiff 
is  entitled  to  recover  its  enhanced  value ;  e.  g., 
where  saw-log's  are  taken  and  converted  into  boards 
and  plank,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  boards  and  plank,  and  is  not  confined 
to  the  value  of  the  logs,  either  in  the  woods  or  at 
the  place  where  they  are  sawed  into  boards  and 
plank. 

So,  also,  he  is  entitled  to  interest  on  the  value 
thus  ascertained. 

CitationS-15  Johns.,  160;  8  T.R.,  145;  5  Johns.. 
348,  349 ;  6  Johns.,  168 ;  10  Johns.,  287  ;  7  Cow.,  95. 

THIS  was  an  action  of  trover,  tried  at  the 
Washington  Circuit,  in  June,  1831  before 
the  Hon.Esek  Cowen.oneof  the  Circuit  Judges. 
The  action  was  brought  to  recover  damages 
for  the  conversion  of  a  quantity  of  saw- logs. 
The  parties  in  this  case  were  the  joint  owners 
of  three  lots  of  land  covered  with  timber,  of 
which  they  made  a  division  between  them- 
selves, assigning  one  lot  to  the  plaintiff,  and 
two  to  the  defendants,  who  were  partners  in 
the  lumber  business.  The  division  lines  be- 
tween the  lots  not  being  run,  it  was  agreed  be- 
tween the  parties,  that  if  either  party  en- 
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croacbed  upon  and  took  the  timber  of  the 
other,  an  equal  quantity  of  timber  should  be 
assigned  to  the  party  losing  the  timber,  to  be 
taken  from  the  lands  of  the  party  encroaching. 
*It  was  subsequently  ascertained  that  [*5O6 
the  defendants  had  taken  upwards  of  13,000 
feet  of  timber  from  the  lot  of  the  plaintiff, 
and  in  pursuance  of  the  original  agreement,  a 
certain  portion  of  the  lands  of  the  defendants 
was  assigned,  from  which  it  was  agreed  that 
the  plaintiff  might  take  a  quantity  of  timber 
equal  to  that  he  had  lost.  He  accordingly  pro- 
ceeded to  do  so;  but  it  was  found  that  within 
the  prescribed  bounds  he  could  not  procure 
the  quantity  he  was  entitled  to,  by  5.560  feet. 
Wheeler,  one  of  the  defendants,  then  agreed 
that  the  plaintiff  might  take  that  quantity 
from  another  portion  of  the  lands  of  the  de- 
fendants, and  might  take  it  in  saw-logs  instead 
of  square  timber.  In  the  winter  of  1823  the 
plaintiff  procured  220  saw-logs  to  be  cut  at 
the  place  last  assigned.  These  logs,  it  was  al- 
leged by  the  plaintiff,  were  taken  by  one 
Thompson,  the  servant  of  the  defendants, 
from  South  Bay,  on  Lake  Champlain,  to  a 
mill  at  Fort  Edward,  on  the  Hudson  River.  It 
was  proved  that  Thompson  did  take  logs  to 
the  mill  at  Fort  Edward,  that  they  were  cred- 
ited by  the  owners  of  the  mill  to  the  defend- 
ants and  sawed  into  boards  and  plank,  which 
were  carried  to  market.  Whether  the  logs 
brought  to  the  mill  were  the  logs  of  the  plaint- 
iff, and  whether  Thompson  was  the  servant 
of  the  defendants,  were  questions  submitted  to 
the  jury.  It  was  also  proved  that  the  value 
of  the  logs  in  the  woods  where  they  were  cut, 
was  $1.1 2£  per  piece,  and  that  each  log  at  Fort 
Edward  would  make  sawed  stuff  to  the  value 
of  from  $2  to  $3.  The  defendant  offered  to 
prove  the  value  of  the  logs  at  Fort  Edward, 
but  the  judge  refused  to  receive  the  testimony. 
The  judge  charged  the  jury, that  if  they  should 
find  that  Thompson  was  the  servant  of  the  de- 
fendants and  took  the  logs  of  the  plaintiff,  and 
that  the  defendants  subsequently  converted 
the  logs,  or  the  boards  and  plank  made  there- 
out, to  their  use,  they  were  liable  to  the 
plaintiff;  that  if  the  logs  were  taken  to  Fort 
Edward  and  sawed  into  boards  and  plank,  the 
plaintiff  was  entitled  to  the  value  of  the  sawed 
stuff,  together  with  interest  thereon;  but  if 
they  were  not  taken  to  Fort  Edward,  then  the 
plaintiff  was  entitled  only  to  their  value  in  the 
woods,  viz.:  $1.124  per  piece.  The  jury  found 
a  verdict  for  the  plaintiff,  with  $602.80  dam- 
ages, which  verdict  the  defendant  moved  to 
set  aside. 

*Mr.  R.  Weston,  for  defendant.     [*5O7 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff showed  sufficient  title  to  the  logs  in  ques- 
tion; the  defendant  Wheeler  gave  him  license 
to  cut  them  on  the  land  of  the  defendants,  who 
were  tenants  in  common  of  the  land,  and  part- 
ners in  the  lumbering  business.  Though  the 
defendants  were  partners,  there  is  no  part- 
nership in  real  estate,  15  Johns.,  160;  the 
partners  are  tenants  in  common;  but  I  ap- 
prehend that  tenants  in  common  in  timber 
land,  who  are  also  partners  in  the  lumber  bus- 
iness.are  partners  of  the  timber  when  convert- 
ed into  logs.  In  Marty n  v.  Knowllys,  8  T.  R. , 
29  H:> 


507 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1832- 


145,  it  was  decided  that  no  action  lay  in  the 
nature  of  waste,  by  one  tenant  in  common 
against  another,  for  cutting  down  trees  of  a 
proper  age  and  growth  for  being  cut,  and  Ld. 
Kenyon  said:  "If  one  tenant  in  common  were 
liable  in  such  an  action,  it  would  have  the  ef- 
fect of  enabling  him  to  prevent  the  other  ten- 
ant in  common  taking  the  fair  profits  of  their 
estates;  in  another  form  of  action  he  might  re- 
cover a  moiety  of  the  value  of  the  trees  that 
were  cut."  This  case  decides  that  one  tenant 
in  common  may  cut  trees  proper  to  be  cut,  on 
the  land  held  in  tenancy  in  common,  and  the 
remedy  of  the  co-tenant  is  in  an  action  against 
the  co-tenant  cutting  the  timber,  for  his  share 
of  the  value.  If  one  tenant  in  common  may 
cut  himself,  he  may  give  license  to  another; 
here  the  license  was  given  in  satisfaction  of  a 
fair  demand  against  both  tenants  in  common, 
and  on  that-ground  the  plaintiff  had  title  to 
the  logs.  But  there  is  another  ground;  both 
defendants  agreed  before  the  timber  was  cut 
on  the  plaintiff's  land  by  the  defendants,  that 
if  they  did  cut  on  the  land  of  the  plaintiff,  he 
might  cut  as  much  on  their  land.  The  plaint- 
iff has  cut  no  more  on  the  defendants'  land  than 
they  cut  on  his  land.  It  is  said  that  the  plaint- 
iff was  concluded  by  accepting  the  timber  as- 
signed; but  it  cannot  be  doubted  that  it  was 
competent  for  the  defendant  Wheeler  to  waive 
that  acceptance,  and  the  plaintiff's  claim  to 
the  logs  rests  on  the  agreement  of  both  defend- 
ants. 

5O8*]  *As  to  the  conversion  there  can  be 
no  doubt;  if  the  title  be  admitted  in  the  plaint- 
iff, and  that  the  same  logs  were  sawed  by  the 
defendants,  that  is  a  conversion. 

Whether  the  evidence  was  sufficient  to  prove 
that  Thompson  was  the  servant  of  the  defend- 
ants, was  a  question  for  the  jury;  but  as  there 
is  a  point  in  the  case  that  the  verdict  is  against 
the  evidence,  it  is  proper  to  say  that  there  was 
enough  to  establish  such  relation.  A.  Eddy 
proves  that  Thompson  was  employed  by  the 
the  defendants  in  the  year  1824;  T.  Eddy 
proves  that  Thompson  got  logs  for  defendants 
only  one  season,  and  that  was  in  1823,  1824  or 
1825.  The  two  witnesses  prove  the  fact  that 
Thompson  brought  the  logs  from  Lake  Cham- 
plain  in  1824  for  the  defendants,  and  that  they 
sawed  them  into  boards  and  plank  and  sold 
them. 

The  only  remaining  inquiry  is,  whether  the 
judge  was  correct  in  stating  the  rule  of  dam- 
ages to  the  jury.  The  judge  was  right  in  say- 
ing that  the  rule  of  damages  was  a  question  of 
law;  the  jury  are  to  ascertain  the  quantum  of 
damages  according  to  the  rules  of  law.  That 
the  party  whose  property  has  been  torliously 
taken  is  entitled  to  the  enhanced  value,  until  it 
has  been  so  changed  as  to  alter  the  title.is  a  doc- 
trine as  old  as  the  year  books.  In  this  court 
it  has  been  held  that  the  owner  of  timber  may 
reclaim  it  when  made  into  shingles,  5  Johns., 
848,  349,  and  the  law  in  England  is  stated  to 
go  much  further;  that  whatever  alteration  of 
form  any  property  has  undergone,  the  owner 
may  seize  it  in  its  new  shape,  if  he  can  prove 
the  identity  of  the  original  materials — as  leath- 
er made  into  shoes,  cloth  into  a  coat,  trees 
squared  into  timber.  In  Curtins  v.  Oroai,  6 
Johns.,  168,  this  principle  was  applied  to  wood 
converted  into  coal;  the  court  say:  "The  de- 
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fendant's  timber,  by  being  cut  and  converted 
into  coal,  had  indeed  lost  its  primitive  form, 
but  the  identity  of  the  original  material  was 
here  ascertained  or  admitted."  In  Babcock  v. 
Gill,  10  Johns.,  287,  it  was  applied  to  pearl: 
ashes  made  out  of  black  salts;  and  Brown  v. 
Sax,  7  Cow.,  95,  was  just  like  this  case,  ex- 
cept that  there  the  logs  were  cut  on  the  plaint- 
iff's land.  Here  the  title  to  the  logs  was  in  the 
plaintiff,  though  they  were  cut  on  the  defend- 
ant's land. 

*Interest  is  property  given  in  trover,  [*5OO- 
as  well  as  the  value  of  the  property  converted. 
Without  recapitulating  the  evidence,  it  is 
enough  to  say  that  it  justified  the  verdict. 

New  trial  denied. 

Distinguished— 70  111..  321. 

Conversion  or  tort—  Owner  entitled  to  enhanced  val- 
ue and  interest.  Cited  in— 4  Denio,  338 ;  5  Denio,. 
144;  4  Abb.  App.  Dec.,  163 ;  19  Barb.,  483,  664;  21 
Barb.,  275  ;  65  Barb., 234 :  3  Sand.,  626 ;  I  E.  D.  S.,  28,. 
487 ;  106  U.  S.,  434 ;  17  Wis.,  553 ;  23  Cal.,  311 ;  22  Mich., 
316;  39  Am.  Dec.,  390  (15  Conn.,  347):  5  Am.  Rep.,  191 
(33  Ind.,  129) :  17  Am.  Rep.,  529  (39  Md.,  1)  ;  20  Am. 
Rep.,  153  (54  N.  H.,  490) ;  43  Am.  Rep.,  563  (59  Md.,. 
403). 

Recovery  where  identity  destroyed.  Cited  in— 19' 
Barb.,  483 ;  21  Barb.,  105. 

Trespass.    Cited  in— 21  Barb.,  593 ;  38  Mo.,  16C. 

Waste— Cutting  timber— Joint  tenants  and  tenants^ 
in  common.  Distinguished— 44  Barb.,  450.  Cited  in — 
22  How.  U.  S.,  260, 268 ;  39  Am.  Dec.,  583  (22  Me.,  287)- 


THE  PEOPLE,  ex  rel  LEGG, 

v. 
ONONDAGA  C.  P. 

Practice — Certiorari — Affidavit — May  be  try  Par- 
ty or  his  Attorney — Contents  of— Discretion  as- 
to  Costs. 

An  affidavit  to  found  a  certiorari,  may  be  rnade- 
either  by  the  party  or  his  attorney. 

It  is  not  necessary  in  such  affidavit,  after  stating 
the  proceedings  before  the  justice,  distinctly  pre- 
senting the  points  relied  on  for  error,  to  state  spe- 
cifically at  the  close  of  the  affidavit  the  precise 
grounds  upon  which  the  allegation  of  error  is 
founded. 

Where  the  C.  P.  grant  an  amendment  without, 
costs,  this  court  will  not  control  them  in  the  exer- 
cise of  their  discretion  in  that  particular,  where  the 
error  permitted  to  be  amended  was  not  the  princi- 
pal ground  on  which  the  C.  P.  was  moved  to  set  aside- 
the  proceedings. 

Citations— 2  R.  S.,  255,  sec.  171 ;  1  R.  L.,  396,  sec.  67;: 
6  Johns..  327  ;  1  Cow.,  33,  38,  41,  48, 141 ;  2  Wend.,  259,. 
291 ;  9  Cow.,  304 ;  8  Cow.,  746 ;  9  Johns.,  386. 

"HEMURRER  to  return  to  alternative  manda- 
±J  mus.  A  judgment  was  obtained  by  the 
relator  in  a  justice's  court  against  one  J.  Start, 
who  sued  out  a  certiorari  to  remove  the  judg- 
ment into  theOnondaga  C.  P.  The  judgment 
was  rendered  in  the  justice's  court  Mar.  15, 
1830.  The  affidavit  on  which  the  cerlioi-arivf&s 
founded  was  made  by  the  attorney  of  Start, 
and  set  forth  the  proceedings  before  the  justice, 
and  various  questions  of  law  raised  on  the  trial 
and  decided  by  the  justice,  but  did  not,  in  ad- 
dition thereto,  set  forth  the  grounds  upon 
which  the  allegation  of  error  was  founded  by 
way  of  points  relied  on  for  the  reversal  of  the 
judgment.  The  certiorari  bore  teute  in  Feb., 
1829,  returnable  in  May  thereafter.  The  re- 
lator moved  to  quash  the  certiorari  upon  the- 
following  grounds:  1.  That  the  affidavit  should 
have  been  made  by  the  party,  and  not  by  hi& 
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attorney  ;  2.  That  it  only  states  the  substance 
of  the  testimony  and  proceedings  before  the 
justice,  and  does  not  particularly  state  "the 
grounds  upon  which  the  allegation  of  error  is 
founded  ;"  and  3.  That  the  certiorari  was  test- 
ed out  of  term.  The  C.  P.  denied  the  motion, 
and  allowed  the  certiorari  to  be  amended,  by 
51O*]  substituting  the  *word  "thirty"  for  the 
words  "twenty-nine,"  so  as  to  make  theteste  of 
the  writ  Feb.,  1830,  instead  of  Feb.,  1829,  and 
granted  such  amendment  without  costs,  to  be 
paid  by  Start.  The  relator  applied  for  and  ob- 
tained an  alternative  mandamus,  directing  the 
C.  P.  to  vacate  their  rule  denying  the  motion 
and  granting  the  amendment,  and  to  quash  the 
certiorari.  The  C.  P.  made  a  return,  stating 
the  above  facts  ;  the  relator  demurred,  and  the 
defendants  joined  in  demurrer. 

Messrs.  Kellogg  and  Sandford.f  or  relator. 

Mr.  S.  H.  Hammond,  contra. 

By  tiie  Court,  Sutherland,  /.  The  relator 
contends  that  the  certiorari  ought  not  to  have 
been  granted  by  the  C.  P.,  principally  on  two 
grounds  :  1.  Because  the  affidavit  on  which  it 
was  allowed  was  made  by  the  attorney.and  not 
by  the  party,  without  any  reason  being  as- 
signed for  its  not  being  made  by  the  party  ; 
and  2.  Because  the  affidavit  did  not  state  with 
sufficient  clearness  and  precision  the  grounds 
upon  which  the  allegation  of  error  was  founded. 

The  statute  out  of  which  these  objections 
arise,  2  R.  S.,  255,  sec.  171,  provides;  "That 
the  party  intending  to  apply  for  such  certiorari 
shall  make,  or  cause  to  be  made,  an  affidavit 
setting  forth  the  substance  of  the  testimony 
and  proceedings  before  the  justice,  and  the 
grounds  upon  which  an  allegation  of  error  is 
founded."  The  party  must  either  make,  or 
cause  to  be  made,  the  affidavit,  etc.  The  $25 
Act  of  1813,  1  R.  L.,  396,  sec.  67,  does  not  con- 
tain the  latter  clause,  but  declares  that  no  cer- 
tiorari shall  be  allowed,  unless  the  party  ap- 
plying for  the  certiorari  shall  within  36  days 
make  affidavit,  etc.  Under  that  Act  it  was 
held  that  the  party  must  make  the  affidavit, 
unless  some  reason  was  assigned  for  its  being 
made  by  his  attorney  ;  but  where  a  sufficient 
reason  was  assigned,  as  that  the  party  was  not 
present  at  the  trial,  an  affidavit  by  his  attorney 
was  held  sufficient,  from  the  necessity  of  the 
case,  notwithstanding  the  explicit  language  of 
the  Act.  All  the  cases  referred  to  by  the  re- 
lator, arose  under  that  Act;  6  Johns.,  327  ;  1 
Cow.,  48;  2  Wend.,  291.  The  Legislature  un- 
doubtedly intended,  when  they  changed  the 
511*]  *phraseology  of  the  Act,  to  allow  the 
affidavit  to  be  made  either  by  the  party  or  his 
attorney,  when  either  the  one  or  the  other,  or 
both  were  present  at  the  trial,  and  were  able  to 
state  with  precision  the  proceedings  before  the 
justice.  There  is  no  reason  in  the  nature  of 
the  case  why  the  affidavit  should  not  be  made 
by  the  attorney  as  well  as  by  the  party.  In 
most  cases,  he  is  more  able  than  the  party  to 
state  the  proceedings  accurately,  and  probably 
in  all  cases  where  there  is  an  attorney,  he 
draws  the  affidavit  from  his  minutes;  and  the 
party  swears  to  it,  without  any  very  distinct 
recollection  of  the  facts,  relying  upon  the  ac- 
curacy of  the  minutes,  or  memory  of  his  at- 
torney. It  appears  in  this  case  that  the  attor- 
orney  who  made  the  affidavit  was  present  at 
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the  trial,  and  the  facts  are  positively  sworn  to 
by  him.  This  is  all  that  is  required  by  the  Act. 
He  is  presumed  to  act  by  the  express  or  im- 
plied request  of  the  party  in  making  the  affida- 
vit. 

The  aff davit  states  distinctly  the  various  ob- 
jections raised  by  the  plaintiff  in  error  before 
the  justice,  and  his  decision  thereon  in  the  or- 
der in  which  they  took  place.  I  am  inclined 
to  think  this  is  a  substantial  compliance  with 
the  Act ;  though  it  would  have  been  more 
formal  and  accurate,  perhaps,  in  him,  to  have 
specified  distinctly,  at  the  close  of  his  affidavit, 
the  precise  grounds  of  error  on  which  he  in- 
tended to  rely.  In  the  absence  of  such  speci- 
fication, he  must  be  considered  as  relying  upon 
all  the  objections  taken  by  him  at  the  trial.1 

The  court  below  properly  allowed  the  teste 
of  the  certiorari  to  be  amended  ;  the  year 
"twenty-nine"  was  inserted  by  mistake,  instead 
of  "thirty."  2  Wend.,  259  ;  9  Cow.,  304  ;  8 
Cow.,  746  ;  1  Cow.,  33,  38,  41,  141  ;  9  Johns., 
388.  Although  it  is  a  general  rule,  that  where 
an  amendment  is  allowed,  it  is  upon  payment 
of  costs  ;  yet  the  rule  is  not  so  inflexible  as  to 
take  from  the  court  all  discretion  upon  the  sub- 
ject. This  was  not  the  principal  ground  on 
which  the  motion  was  founded.  I  think,  under 
the  circumstances  of  the  case,  the  question  of 
the  costs  of  the  motion  rested  in  the  discretion 
of  the  court.  TJie  defendants,  therefore,  are 
entitled  to  judgment  upon  the  demurrer,  and  the 
motion  for  a  peremptory  mandamus  is  denied. 

Cited  in- 18  Wend.,  553,  597 ;  7  How.  Pr.,  117. 

1. — See  6  Wend.,  544,  where  the  same  point  is  de- 
cided. 


*WRIGHT  v.  JOHNSON.     [*5 1 2 

Terms  of  Guaranty  Strictly  Construed — Guar- 
anty, of  Sums  to  be  Advanced,  does  not  Cover 
a  Transaction  Including  Previous  Debts. 

Where  a  guaranty  was  executed,  whereby  the 
guarantor  engaged  to  be  accountable  to  any  one  who 
would  advance  to  A  B  any  sum  less  than  $200  at  9  or 
12  months,  and  A  B  delivered  the  instrument  to  a 
creditor  in  payment  of  a  debt  then  due  for  goods 
sold  amounting  to  $102,  and  in  consideration  of  the 
engagement  of  the  creditor  to  furnish  him  with 
more  goods,  and  to  advance  cash,  which  advances 
were  subsequently  made,  so  that  the  whole  indebt- 
edness of  A  B  exceeded  8200,  it  was  held,  in  an  ac- 
tion against  the  guarantor,  that  the  appropriation 
of  the  guaranty  to  the  discharge  of  the  previous 
debt,  and  the  delivery  of  goods  instead  of  money, 
was  a  departure  from  the  terms  of  the  guaranty, 
and  that  the  guarantor  was  not  liable. 

It  seems, had  the  terms  of  the  guaranty  been  strict- 
ly complied  with  in  other  respects,  if  a  credit  of  9 
or  12  months  had  not  been  given,  and  that  fact  had 
not  been  averred  or  proved,  that  the  action  would 
have  failed,  although  the  suit  against  the  guarantor 
was  not  brought  until  long  after  the  expiration  of 
the  periods  fixed  for  payment. 

Citations— 10  Johns..  180;  2  T.  R.,  370;  2  Taunt., 
206 :  2  Com.  L.  R.,  352 ;  4  Com.  L.  R.,  72 ;  10  Com.  L. 
R..  197. 

CASE  of  guaranty.     One  Nathan  Stickney 
was  the  holder  of  a  contract  executed  by 

NOTE.— Principal  and  surety — Construction  of  con- 
tract— The  contract  of  suretyship  is  strictly  construed. 
See  Walsh  v.  Bailie,  "10  Johns..  180,  note.  See,  also, 
Ludlow  v.  Simonds,  2  Cai.  Cas.,  1,  note :  People  v. 
Jansen,  7  Johns..  332,  note;  King  v.  Baldwin,  17 
Johns.  384,  note ;  Powell  v.  Waters.  17  Johns..  176, 
note ;  Pain  v.  Packard,  13  Johns.,  174,  note. 
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the  agent  of  a  landholder  for  the  sale  of  a  small 
tract  of  land,  which  he  surrendered  to  the 
agent  and  took  a  new  contract  from  him,  by 
which  the  agent  agreed  to  convey  the  same 
lands,  about  80  or  90  acres,  to  James  Johnson, 
the  defendant  in  this  cause.  July  20,  1826,  an 
agreement  under  seal  was  entered  into  by  John- 
son and  Stickney,  by  which,  after  reciting  the 
above  facts,  it  was  agreed  that  Johnson  should 
furnish  Stickney,  as  he  might  require,  with  the 
sum  of  $350;  that  Stickney  should  build  a  saw 
mill  on  the  premises  contracted  to  be  conveyed 
to  Johnson,  and  should  pay  the  whole  cost  of 
25  acres  of  the  land,  and  the  half  of  the  cost  or  j 
price  of  the  residue,  Johnson  paying  the  other 
half.  That  when  the  land  should  thus  be  paid 
for,  and  the  mill  built,  a  deed  should  be  exe- 
cuted to  Stickney,  and  he  and  Johnson  should 
be  tenants  in  common  of  the  property.  Stick- 
ney being  in  possession  of  this  agreement,  John- 
son, Oct.  13,  1826,  made  and  signed  an  instru- 
ment in  writing, annexed  to  the  said  agreement, 
in  these  words  :  "To  any  gentleman.  I  know 
the  annexed  to  be  ample  and  good  security  for 
one  hundred  and  fifty  or  two  hundred  dollars, 
5 13*]  and  do  hereby  *agree  to  stand  account- 
able for  the  payment  of  any  sum  of  money 
short  of  two  hundred  dollars,  for  which  Mr. 
Nathan  Stickney  may  assign  the  same,  at  nine 
or  twelve  months — P.  S.  The  said  Stickney  as- 
signing the  above  or  annexed  as  collateral  se- 
curity,for  the  payment  of  said  money  as  afore- 
said ;"  which  instrument  was  delivered  to 
Stickney.  Jan.  30,  1827,  Stickney  being  in- 
debted to  Wright,  the  plaintiff  in  this  cause, 
in  the  sum  of  $102  for  goods,  wares  and  mer- 
chandise, before  that  time  sold  and  delivered 
to  him  and  to  others  at  his  request,  and  for 
money  before  that  time  advanced  to  him  and 
to  others  at  his  request,  and  Wright  agreeing 
to  make  further  advances  to  Stickney  in  goods 
and  cash,  Stickney,  in  consideration  of  the 
premises,  delivered  the  contract  between  him 
and  Johnson,  and  Johnson's  guaranty  indorsed 
thereon  to  Wright,  as  security  for  the  account 
then  due  and  thereafter  to  accrue.and  assigned 
the  contract  to  Wright  as  collateral  security 
"for  any  account  now  due,  or  hereafter  (to  be) 
contracted  for."  Relying  upon  the  guaranty 
of  Johnson,  Wright  furnished  Stickney  with 
further  goods,  and  made  further  advances  on 
his  account  up  to  Mar.  30,  1828,  at  which  time 
Stickney  had  become  indebted  to  Wright  in 
the  further  sum  of  $105  for  such  goods  and  ad- 
vances, and  for  the  amount  of  a  promissory 
note  against  a  third  person,  delivered  up  at  the 
request  of  Stickney,  making  the  whole  of  Stick- 
ney's  indebtedness  to  be  $207.  In  August 
Term,  1829,  Wright  commenced  an  action  of 
assumpsit  against  Johnson,  and  in  his  declara- 
tion set  forth  the  above  facts,  averring  notice 
of  the  premises  to  Johnson  Mar.  30, 1828,  and 
claiming  the  sum  of  $199.99  as  due  from  John- 
son by  virtue  of  the  guaranty.  The  declaration 
also  contained  the  common  counts  for  goods 
sold,  money  lent  and  advanced,  etc.  To  the 
special  count  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  defendant.  The  instrument  declared  on 
is  not  on  a  contract,  but  a  mere  proposition  for 
an  agreement,  and  according  to  the  decision  in 
Tucker  v.  Wood,  12  Johns.,  190,  is  not  the 
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foundation  of  an  action.  To  make  the  instru- 
ment obligatory  upon  the  defendant,  the  terms 
*upon  which  he  engaged  to  be  account-  [*5 14 
able  should  have  been  strictly  complied  with, 
the  defendant  standing  in  the  character  of  a 
surety.  The  object  of  the  engagement  was  to 
induce  the  advance  of  money  to  Stickney,  and 
not  that  it  should  be  pledged  for  the  payment 
of  an  old  debt,  or  for  merchandise  to  be  ad 
vanced.  Besides,  a  credit  of  9  or  12  months 
was  contemplated  to  be  given  to  Stickney  upon 
the  advance  to  be  made  to  him.  Now  although 
more  than  12  months  elapsed  before  the  bring- 
ing of  this  suit, there  is  no  averment  in  the  de- 
claration that  any  credit  whatever  was  agreed 
to  be  given  to  Stickney  for  the  advances  made 
to  him.  6  Cow.,  669;  3  Johns.,  534;  5  Wend., 
253;  4  Wh.,  225.  Again;  the  contract  between 
the  defendant  and  Stickney  was  to  be  assigned 
as  collateral  security  for  the  payment  of  the 
money  to  be  advanced  to  Stickney;  instead  of 
which,  it  was  assigned  as  security  for  an  ac- 
count then  due  and  an  indebtedness  thereafter 
to  accrue:  it  should  have  been  assigned  for  a 
sum  certain.  The  first  notice  that  the  defend- 
ant had  that  his  offer  to  become  the  surety  of 
Stickney  had  been  accepted  was  in  Mar.,  1828, 
a  period  of  17  months  after  the  offer  was  made. 
After  such  a  lapse  of  time,  he  had  a  right  to 
presume  that  his  offer  had  not  been  accepted. 
A  proposition  for  a  contract  must  be  accepted 
within  a  reasonable  time,  or  the  proposition  is 
not  open  to  acceptance.  The  plaintiff  should 
in  the  first  instance  have  resorted  to  his  collat- 
eral security,  a  surety  not  being  liable  until  the 
other  remedies  possessed  by  the  creditor  are 
exhausted,  5  Wend.,  88;  and  to  charge  the  de- 
fendant, the  plaintiff  should  have  averred  no- 
tice that  Stickney  had  failed  to  pay.  1  Chit., 
819;  1  Saund.,  33,  n.  2. 

Mr.  W.  C.  Noyes,  for  the  plaintiff.  The 
credit  stipulated  for  in  the  contract  was  a  credit 
to  the  defendant,  and  not  to  Stickney,  the  de- 
fendant engaging  to  be  accountable  in  9  or  12 
months  for  the  payment  of  such  sum  short  of 
$200,  for  which  Stickney  should  assign  the 
contract;  an  averment,  therefore,  that  a  credit 
upon  the  advances  was  given  to  Stickney,  was 
wholly  unnecessary,  and  as  to  the  defendant, 
there  is  no  pretense  for  the  allegation  that  he 
had  not  the  required  credit.  The  plaintiff  hav- 
ing *made  advances  to  Stickney  to  [*515 
the  amount  of  $200  upon  the  strength  of  the 
defendant's  guaranty,  is  entitled  to  maintain 
this  action;  the  contract  was  with  whomsoever 
should  supply  Stickney  with  funds,  and  the 
plaintiff  having  done  so,  although  not  named 
in  the  contract,  may  bring  his  suit.  5  Wend., 
558.  The  terms  of  the  contract  were  substan- 
tially complied  with;  the  defendant  had  en- 
gaged to  furnish  Stickney  with  $350,  as  he 
should  from  time  to  time  require  aid.  To  en- 
able him  to  obtain  funds,  the  defendant  gives 
him  the  guaranty  in  question,  on  the  strength 
of  which  he  obtains  goods  himself,  and  has 
them  furnished  to  others  at  his§request,  which, 
in  the  ordinary  course  of  business,  probably 
was  as  beneficial  to  Stickney  as  if  money  had 
been  advanced  to  him.  The  contract  also  was 
assigned  as  collateral  security,  and  although 
not  for  a  sum  certain,  the  amount  was  easily 
rendered  certain.  The  defendant  being  bound 
to  advance  $850  to  Stickney,  the  loan  made  by 
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the  plaintiff  may  be  considered  as  a  loan  to  the 
defendant  as  principal.  As  to  the  time  of  ac- 
ceptance of  the  defendant's  offer  to  be  account- 
able, it  would  have  been  good,  and  binding 
upon  the  defendant.if  made  at  any  time  within 
the  period  specified  for  payment:  here  it  was 
in  fact  made  within  4  months;  notice  of  the 
acceptance  was  not  necessary:  the  offer  on  the 
one  side.andthe  acceptance  on  the  other.closed 
the  contract.  The  plaintiff  was  not  bound  in 
the  first  instance  to  look  to  Stickney  or  to  the 
collateral  security  for  payment;  the  engagement 
of  the  defendant  was  absolute  to  pay  by  a  spec- 
ified day,  and  the  requirement  that  the  con- 
tract between  himself  and  Stickney  should  be 
assigned,  shows  that  he  himself  so  considered 
it,  and  it  being  thus  absolutely  bound,  notice 
of  non-payment  by  Stickney  was  not  necessary. 
5  Wend.,  499. 

By  the  Court,  Nelson,  J.  By  the  terms  of 
the  agreement,  the  defendant  was  surety  or 
guarantor  for  Stickney  for  a  loan  of  money  to 
the  extent  of  $200,  to  any  person  who  would 
make  the  advance  upon  the  terms  mentioned 
in  the  agreement.  It  was  said  on  the  argument 
that  the  defendant  was  the  debtor  of  Stickney, 
and  that  the  loan  was  to  the  defendant  as  prin- 
cipal, because,  by  the  original  agreement,  he 
516*]  was  *to  advance  $350  to  Stickney.  But 
for  aught  that  appears,  he  may  have  advanced 
that  sum  previous  to  giving  the  guaranty;  and 
the  fact  of  requiring  Stickney's  interest  in  the 
contract  to  be  assigned  as  collateral  security  to 
the  lender,  as  a  condition  upon  which  the  de- 
fendant would  be  accountable,  shows  that  the 
loan  was  Stickney's,  and  not  the  defendant's. 
Most  clearly  Stickney  would  be  liable  to  the 
lender,  and  he  could  only  be  so  as  principal. 

It  has  often  been  decided  that  sureties  are 
bound  only  according  to  the  strict  letter  or  pre- 
cise terms  of  their  contract,  10  Johns.,  180;  2T. 
R.,370;  2  Taunt.,  206,  and  are  considered  as  fa- 
vorities  of  the  law.  Applying  this  principle  to 
the  declaration  in  this  case,  it  is  obviously  de- 
fective. The  plaintiff  has  not  complied  with  the 
terms  of  the  agreement  or  guaranty  in  any  one 
particular.  Instead  of  advancing  money  to  Stick- 
ney, one  of  the  conditions  upon  which  the  de- 
fendant agreed  to  become  holden  to  pay,  the 
plaintiff  sets  up  an  old  account  against  him  of 
$102. and  an  advance  of  goods,  wares  and  mer- 
chandise for  the  residue  of  the  consideration. 
Another  condition  was  a  credit  to  Stickney 
upon  the  advance  of  the  money  for  9  and  12 
months.  Even  if  the  old  account,  and  the  sub- 
sequent sale  of  goods,  were  to  be  deemed  money 
within  the  meaning  of  the  guaranty, there  is  no 
averment  in  the  declaration  that  any  credit  was 
given.  It  is  true  that  more  than  12  months 
elapsed  from  the  acceptance  of  the  guaranty 
and  the  institution  of  this  suit.but  a  voluntary 
delay  on  the  part  of  the  plaintiff  is  very  differ- 
erent  from  an  obligatory  agreement  to  give 
credit  for  the  9  and  12  months.  In  Bacon  v. 
Chesney,  2  Com.  L.  R.,  352,  the  defendant  en- 
gaged to  guarantee  an  amount  of  goods  to  be 
supplied  to  one  Blair  on  reasonable  terms,  at 
18  months  credit,  and  the  guarantor  was  not 
called  on  till  after  the  18  months.  Ld.  Ellen- 
borough  said  the  claim  against  a  surety  is  stric- 
tissimi  juris,  and  it  is  incumbent  on  the  plaint- 
iff to  show  that  the  terms  of  the  guaranty  have 
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been  strictly  complied  with.  If  I  engage  to 
guarantee,  provided  18  months  credit  be  given, 
the  party  is  not  at  liberty  to  give  12  months 
only,  and  after  the  expiration  of  6  more  call 
upon  me. 

The  case  of  Olyn  v.  Hertel,  4  Com  L.  R. ,  72, 
I  consider  decisive  of  this  case.  There  the  de- 
fendant sent  to  the  plaintiffs  *the  fol-  [*5 17 
lowing  guaranty:  "May  19,1825.  I  am  at 
this  moment  returned  from  Clifton,  and  the 
post  is  just  going.  I  have  only  time  to  say 
that  I  will  be  answerable  for  the  extent  of 
£5,000  for  the  use  of  the  house  of  Spitt  & 
Molting  &  Co."  Upon  the  trial. it  appeared  that 
this  guaranty  was  applied  to  the  security  of  an 
account  existing  against  the  above  house  at  the 
time  it  was  given, and  to  recover  which  account 
this  suit  was  brought  on  the  guaranty,  the  house 
having  failed.  It  was  held  that  the  guaranty 
contemplated  future  loans,  and  that  the  trans- 
action did  not  amount  to  a  loan  of  money  so 
as  to  charge  the  defendant.  Ch.  J.  Dallas,  in 
giving  the  opinion  of  the  court,  recognizes  the 
general  rule  as  to  sureties,  that  they  can  be  lia- 
ble only  on  the  precise  terms  of  their  obligation, 
applying  to  it  the  strict  construction  of  law, and 
says  that  the  plain  meaning  of  the  thing  (guar- 
anty), and  obvious  course  for  the  plaintiffs, 
would  have  been  an  advance  of  so  much  money, 
leaving  past  transactions  as  they  were,  to  be 
liquidated  and  adjusted  by  other  means.  The 
facts,  which  are  voluminous,  disclose  a  much 
stronger  case  for  the  plaintiffs  than  the  one 
under  consideration.  The  reasons  given  by  the 
judges  for  their  decision  in  the  case  of  Pidock 
v.  Hinton,  10  Com.  L.  R.,  197,  are  applicable 
to  this  case. 

There  are  other  defects  in  the  declaration,, 
which  I  think  are  fatal,  but  I  choose  to  put  the- 
decision  upon  the  broad  ground  that  here  was. 
not  a  compliance  with  the  terms  of  the  guar- 
anty of  the  defendant,  which,  upon  well  settled 
principles,  discharges  him. 

Judgment  for  the  defendant, 

S.  C.— 8  Blatchf.,  150. 
Distinguished— 53  Barb.,  151. 

Cited  in-15  Wend.,  332;  17  Wend..  180,  425  :  6  Hill, 
542;  10  N.  Y.,  477;  61  N.  Y.,  360;  14  Barb.,  128;  33  Mich., 
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Non-Resident   Owner    of  Lands  Occupied  by  a 
Tenant,  not  a  Taxable  Inhabitant. 

An  owner  of  lands  not  occupied  by  him,  his  agent 
or  servant,  but  in  the  actual  occupation  of  a  ten- 
ant, is  not  a  taxable  inhabitant,  within  the  meaning- 
of  the  Common  School  Act  of  1819 ;  the  tenant  and 
his  sub-tenants  are  the  persons  upon  whom  the  tax 
should  be  imposed,  where  the  owner  is  a  non-resi- 
dent of  the  district  in  which  the  tax  is  assessed. 

TERROR  from  the  Ulster  C.  P.  Thorne  and 
-LJ  two  others  were  trustees  of  school  district 
No.  5,  in  Kingston,  and  brought  an  action 
against  Dubois  to  recover  $12.62,  imposed 
upon  him  as  his  proportion  of  a  tax  laid  upon 
the  taxable  inhabitants  of  the  district,  for  the 
purpose  of  raising  money  to  build  a  school 
house.  The  suit  was  commenced  in  a  justice's 
court,  and  brought  into  the  C.  P.  by  appeal. 
On  the  trial,  the  following  facts  appeared :  Du- 
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bois  was  the  owner  of  a  farm  situate  in  district 
No.  5,  but  resided  in  another  district  ;  at  the 
time  of  the  imposition  of  the  tax,  which  was 
iii  the  autumn  of  1828,  one  Van  Sickles  held 
the  farm  as  the  tenant  of  Dubois,  under  a  lease 
for  one  year  from  Mar.  29,  1828,  subject  to  the 
payment  of  a  rent  of  $65,and  of  the  taxes  which 
should  be  imposed  on  the  farm  ;  Van  Sickles 
did  not  reside  in  district  No.  5,  but  worked  the 
farm,  and  had  a  crop  of  rye  in  the  ground,  of 
value  more  than  sufficient  to  satisfy  the  tax. 
He  underlet  the  dwelling  house  on  the  farm, 
with  the  exception  of  one  room,  which  he  re- 
served for  his  own  use.  to  two  individuals,  who 
were  in  possession  of  the  same  and  of  a  garden 
and  part  of  the  barn,  also  underlet  to  them. 
There  was  a  cider-mill  and  press  upon  the  farm, 
which  were  the  property  of  Dubois.  The  tax 
being  imposed  upon  Dubois,  and  he  refusing 
to  pay  it,  the  collector  returned  the  warrant  for 
want  of  goods  whereof  to  make  the  tax,  and 
the  trustees  commenced  their  suit  to  recover 
the  same  by  action.  The  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiffs. 
The  defendant  excepted  and  brought  error. 

Mr.  H.  M.  Romeyn,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendants  in 
error. 

5 19*]    *By  the  Court,  Savage,  Oh.  J.    The 

law  in  force  when  the  tax  in  question  was  laid, 
was  the  Act  of  1819,  by  the  25th  section  of  which 
the  trustees  are  authorized,  where  a  tax  has 
been  voted,  to  make  out  a  tax  list  or  rate  bill, 
containing  the  names  of  the  taxable  inhabit- 
ants residing  in  their  district;  "And  every  per- 
son owning  or  holding  any  real  estate  lying 
within  such  district,  who  shall  improve  and  oc- 
cupy the  same  by  his  agent  or  servant,  shall  (in 
respect  to  such  estate  and  within  the  meaning 
of  this  Act)  be  taken  and  considered  a  taxable 
inhabitant  of  such  district  within  which  such 
estate  shall  be  so  occupied  by  him,  in  the  same 
manner  as  if  he  actually  resided  therein."  The 
trustees  charged  Dubois  with  the  tax,  and  in- 
serted his  name  in  the  tax  list.  Dubois  refused 
to  pay  the  tax,  and  the  collector  did  not  inquire 
whether  he  had  any  property  upon  the  prem- 
ises taxed.  He  in  fact  had  a  cider-mill;  whethei 
it  was  real  or  personal  property  does  not.  appear; 
as  no  objection  of  that  kind  was  raised  in  the 
C.  P.,  it  is  fair  to  infer  that  it  was  personal  ; 
but  whether  it  was  or  not,  does  not  become 
material  in  the  view  I  have  taken  of  this  case. 
In  my  opinion,  Dubois  was  not  a  taxable  in- 
habitant of  district  No.  5,  within  the  meaning 
of  the  statute.  He  was  not  an  actual  residenl 
within  the  district,  nor  did  he  occupy  any  land 
owned  by  him,  lying  within  the  district,  by 
his  agent  or  servant,  nor  by  himself  ;  he  had 
leased  it  te  Van  Sickles,  who,  for  the  time  be- 
ing, was  owner,  and  might  have  been  taxed 
for  the  part  he  occupied,  and  the  sub-tenants 
might  have  been  taxed  for  what  they  severally 
occupied.  The  mere  ownership  of  the  prop- 
erty, without  occupation  by  himself,  his  agent 
or  servant,  is  not  sufficient  to  charge  Dubois 
with  the  tax.  As  he  was  not  liable  to  be  taxed, 
no  action  lies.  It  is  unnecessary  to  decide 
any  other  question,  as  no  other  necessarily 
arises.  • 

Judgment  reversed,  with  costs. 
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Bastard  —  Practice  under  Statute  for  Support  of 
—  Action  against  Sureties  of  Jfeputed  FatJier. 

Where  surety  is  given  to  perform  the  order  of  two 
justices  made  under  the  Bastardy  Act,  charging:  the 
reputed  father  with  the  payment  of  money  weekly 
for  the  support  of  the  child,  an  order  of  the  justice 
of  the  peace  is  not  necessary  to  authorize  the  ex- 
penditure of  money  in  support  of  the  child. 

In  an  action  on  the  recognizance,  it  is  not  neces- 
sary to  prove  the  actual  expenditure  of  money  in 
the  support  of  the  child  :  the  order  and  recogni- 
zance are  prima  facie  evidence  of  the  child's  being 
chargeable,  and  of  his  having  been  maintained  by 
the  town  ;  if  matter  in  discharge  exists,  it  must  be 
shown  by  the  defendants. 

The  extent  of  the  liability  of  the  defendants  is 
definitively  settled  by  the  order  and  recognizance  ; 
no  assignment  of  breaches  or  assessment  of  damages 
is  necessary,  the  defendants  having  no  right  to  in- 
quire what  amount  has  been  expended. 

Evidence  that  the  mother  is  of  sufficient  ability  to 
support  the  bastard  child,  is  not  admissible  in  dis- 
charge of  the  defendants  ;  it  seems,  however,  that 
proof  of  her  having  in  fact  maintained  the  child 
would  be  proper. 

The  surety  given  under  the  1st  section  of  the  Bas- 
tardy Act  need  not  be  sued  in  the  C.  P.,  or  be  prose- 
cuted by  the  clerk  of  the  county,  where  there  has 
been  no  appeal  from  the  order  of  the  justices. 

Were  it  necessary  that  the  suit  should  be  brought 
in  the  C.  P..  on  a  motion  in  arrest  in  this  court,  in 
support  of  its  jurisdiction  the  court  would  presume 
that  the  cause  had  been  removed  into  this  court  by 
habeas  corpus. 

Where  there  is  no  appeal,  the  security  taken  need 
not  be  returned  to  the  General  Sessions  ;  nor  is  it 
necessary  that  it  should  be  filed  to  make  it  effectual. 

A  joint  suit  may  be  maintained  although  the  re- 
cognizance be  several. 

Citations-  1  R.  L.,  306,  308,  518,  521  ;  3  Johns.,  22,  26 
9  Johns.,  368  ;  8  Cow.,  623  ;  16  Johns.,  155. 


was  an  action  of  debt  on  recognizance, 
L  tried  at  the  Washington  Circuit  in  Nov., 
1829,  before  the  Hon.  Esek  Cowen,  one  of  the 
Circuit  Judges. 

In  the  first  count  of  the  declaration  it  is  stated, 
that  Nov.  25,  1826,  Corbett  &  Easton  came  be- 
fore two  justices  of  the  peace  of  the  Town  of 
Putnam,  in  the  County  of  Washington,  and  by 
a  certain  recognizance  sealed  with  their  seals, 
severally  acknowledged  themselves  to  owe  to 
the  people  of  the  State  of  N.  Y.,  each  the  sum 
of  $500,  to  be  levied  of  their  respective  goods, 
etc.,  upon  the  condition  that,  whereas  by  an 
order  under  the  hands  and  seals  of  the  said  two 
justices,  Corbett  was  adjudged  to  be  the  reputed 
father  of  a  male  bastard  *child  then  [*521 
lately  born  of  the  body  of  B.  W.  of  the  town 
of  Putnam,  single  woman,  and  was  further  ad- 
judged and  ordered  to  pay  to  the  overseers  of 
the  poor  of  Putnam,  on  the  day  of  the  date  of 
the  order,  the  sum  of  $6.57,  and  the  further 
sum  of  75  cents,  at  the  end  of  each  week  there- 
after, for  the  maintenance  of  the  said  child,  as 
by  the  order,  reference  being  thereunto  had, 
would  more  fully  appear;  then  if  Corbett  should 
perform  the  order,  or  personally  appear  at  the 
next  General  Sessions  of  the  Peace,  to  be  holden 
in  and  for  the  County  of  Washington,  and 
abide  such  order  as  the  justices  of  the  peace  in 
their  sessions  should  make,  if  they  made  any, 
and  if  they  made  none,  then  to  abide  and  per- 
form the  order  before  made,  the  recognizance 
to  be  void,  otherwise  of  force.  Then  follows 
an  averment,  that  neither  of  the  defendants  had 
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•observed  or  performed  the  condition  of  the  rec 
•ognizance,  and  on  the  contrary  thereof,  had 
neglected  and  refused  so  to  do,  whereby  and 
by  force  of  the  statute,  an  action  had  accrued 
to  demand  and  have  of  the  defendants  $500, 
parcel  of  the  sum  demanded;  concluding  that 
the  defendants  had  not  paid,  etc.,  although 
•often  requested,  etc.  The  second  count  states 
that  on,  etc.,  before  A..  B.  and  C.  D.,  two  of 
the  justices  of  the  peace  of  the  Town  of  Put- 
nam, personally  came  the  defendants,  and  ac- 
cording to  an  Act,  entitled,  "  An  Act  for  the 
Relief  of  Cities  and  Towns  from  the  Mainte- 
nance of  Bastard  Children,"  entered  into  a  rec- 
ognizance in  the  words  and  figures  following, 
to  wit:  (setting  forth  the  recognizance  verbatim, 
which  is  substantially  the  same  as  recited  in  the 
first  count).  It  is  then  averred  that  Corbett  did 
not  appear  at  the  next  General  Sessions  of  the 
Peace,  that  the  justices  in  their  sessions  did  not 
make  any  order  in  the  premises,  that  Corbett 
•did  not  appeal  from  the  order  of  the  two  jus- 
tices, and  had  not  in  any  manner  observed  and 
•kept  the  same,  but  had  refused  so  to  do  ;  and 
further,  that  neither  of  the  defendants  had  per- 
formed the  condition  of  the  recognizance,  and 
liad  refused  so  to  do,  although  the  bastard  child 
had  been  and  still  remained  chargeable  upon 
the  Town  of  Putnam,  whereby  an  action  had 
accrued  to  demand  and  have  other  $500,  part, 
•etc.,  concluding  that  the  defendants  had  not 
paid,  etc.  The  third  count  sets  forth  the  order 
made  by  the  two  justices  in  have  verba,  and  states 
that  after  notice  of  the  same  to  Corbett,  he  and 
522*]  *Easton,  for  the  purpose  of  putting  in 
the  surety  to  perform  the  order  required  by  the 
1st  section  of  the  Bastardy  Act,  appeared  be- 
fore the  two  justices  and  entered  into  a  recog- 
nizance, setting  it  forth  verbatim,  the  same  as 
stated  in  the  first  count.  It  is  then  averred  that 
the  bastard  child  was  still  living,  and  charge- 
able to  the  Town  of  Putnam;  that  Corbett  had 
not  paid  the  sum  of  $6.57  directed  by  the  order 
to  be  paid,  nor  the  sum  of  75  cents  at  the  end 
of  each  and  every  week,  nor  did  he  appeal  to 
the  General  Sessions.nor  appear  at  the  sessions, 
nor  did  the  sessions  make  any  order  in  the  prem- 
ises; and  further,  that  the  defendants  had  not 
performed  the  condition  of  the  recognizance, 
whereby  an  action  accrued  to  demand  and  have 
other  $500,  part,  etc.,  conclusion,  that  the  de- 
fendants had  not  paid,  etc.  In  the  fourth  count, 
after  reciting  the  order  and  the  recognizance, 
it  was  averred  that  Corbett  did  not  appear  at 
the  next  General  Sessions,  that  the  sessions  did 
not  make  any  order,  that  Corbett  did  not  per- 
form what  was  required  of  him  by  the  order, 
and  that  neither  of  the  defendants  had  fulfilled 
or  kept  the  condition  of  the  recognizance, 
whereby  an  action  had  accrued  to  demand  other 
$500,  the  residue  of  the  sum  demanded  ;  con- 
clusion that  the  defendants  had  not  paid,  etc. 
The  suit  was  commenced  in  February  Term, 
1828,  the  plaintiffs  suing  by  Samuel  Stevens, 
their  attorney,  without  any  allegation  that  he 
was  clerk  of  the  County  of  Washington.  The 
•defendants  pleaded  nil  debent. 

On  the  trial  of  the  cause,  the  plaintiffs  pro- 
duced and  proved  the  recognizance  declared 
upon,  and  also  the  order  therein  mentioned, 
and  proved  by  D.  Williamson,  who,  at  the  date 
of  the  order,  was  an  overseer  of  the  poor  of 
Ihe  Town  of  Putnam,  and  had  so  continued  un- 
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til  the  time  of  the  trial,  that  the  bastard  child 
in  the  order  mentioned  had,  from  the  time 
of  the  making  of  the  order  down  to  the  day 
of  the  trial,  been  chargeable  to  and  main- 
tained by  the  Town  of  Putnam.  This  evidence 
was  objected  to  by  the  defendants,  on  the 
ground  that  overseers  of  the  poor  have  not  the 
right  to  make  advances  for  the  maintenance 
of  a  bastard  child,  without  an  order  of  a  jus- 
tice of  the  peace  first  made,  according  to  the 
provisions  of  the  25th  section  of  the  Act  for 
the  Relief  and  Settlement  of  the  Poor,  1  R.  L., 
287  ;  but  the  objection  was  overruled.  The 
plaintiffs  *rested.  The  defendants  then  [*523 
proved  the  payment  of  $16.  in  full  of  the  mon- 
eys which  could  be  claimed  under  the  order 
up  to  Feb.  20,  1827,  and  offered  to  prove  that 
since  that  period  the  mother  of  the  child  had 
been  amply  able  to  support  the  child  ;  which 
evidence  was  objected  to,  and  rejected.  The 
jury,  under  the  direction  of  the  judge  found  a 
verdict  for  the  plaintiffs  for  $500  debt,  six 
cents  damages  and  six  cents  costs.  The  defend- 
ants moved  in  arrest  of  judgment,  and  if  un- 
successful, then  for  a  new  trial  on  a  case  made. 

Mr.  J.  L.  Wendell,  for  the  defendants.  In 
support  of  the  motion  in  arrest :  This  court 
have  not  jurisdiction  of  this  matter,  the  suit 
should  have  been  brought  in  the  C.  P.  of  the 
county  where  the  defendants  might  be  found, 
and  should  have  been  prosecuted  by  the  clerk 
of  the  county.  1  R.  L.,  308,  sec.  5.  The  stat- 
ute is  imperative.  This  case  is  distinguishable 
from  People  v.  Van  Eps,  4  Wend.,  387  ;  there 
the  suit  was  on  a  recognizance  to  appear  at  the 
Oyer  and  Terminer;  in  relation  to  recognizances 
of  that  kind,  there  is  no  legislative  direction 
as  to  the  court  in  which  they  shall  be  prose- 
cuted. The  several  counts  in  the  declaration 
are  bad  also,  in  not  averring  that  the  recog- 
nizance was  filed  in,  or  made  a  record  of  a 
court;  a  recognizance,  strictly  speaking,  does 
not  become  a  recognizance  or  debt  of  record 
until  it  is  filed  or  recorded  in  the  court  in  which 
it  is  returnable.  4  Wend. ,  393.  Besides,  the 
statute  in  this  case  contemplates  it  should  be- 
come a  record  of  the  sessions,  by  placing  it  un- 
der the  direction  of  that  court.  So,  also,  each 
count  is  bad,  in  joining  separate  liabilities  :  in 
an  action  ex  contractu  against  several,  it  must 
appear  on  the  face  of  the  pleadings  that  the 
contract  was  joint;  if  the  reverse  appear,  it  may 
be  objected  in  arrest.  1  Chit.Pl.,31;  7T.R..852. 

In  support  of  the  motion  for  a  new  trial : 
The  evidence  that  the  bastard  child  had  been 
chargeable  to  and  maintained  by  the  Town  of 
Putnam,  ought  not  to  have  been  received  with- 
out proof  of  an  order  from  a  justice.  The  ob- 
ject of  the  recognizance  is  the  indemnity  of 
the  town,  and  if  the  town  has  not  been  damni- 
fied, no  action  lies.  Now,  although  the  over- 
seers of  the  poor  of  the  town  may  have  main- 
tained the  child,  and  *provided  suste-  [*524 
nance  for  him,  if  the  money  was  expended  by 
them  without  an  order  of  a  justice,  it  was  a 
voluntary  payment,  and  afforded  no  cause  of 
action  against  the  defendants.  The  discretion 
in  determining  who  shall  be  maintained  at  the 
expense  of  a  town,  is  not  intrusted  to  an  over- 
seer alone;  a  justice  of  the  peace  must  concur 
with  him;  and  evan  then,  if  the  overseer  ex- 
pends moneys  without  an  order  from  the  jus- 
tice, the  statute  declares  that  he  shall  lose  all 
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such  moneys,  and  that  no  allowance  therefor 
shall  be  made  to  him  in  passing  his  account. 
1  R.  L.,  287,  sec.  25;  Id.,  289,  sec.  28.  Moneys, 
therefore,  cannot  be  legally  expended  by  a 
town  in  the  maintenance  of  any  person, a  charge 
to  the  town,  unless  authorized  by  an  order 
from  a  justice.  In  Simpaon  v.  Johnson,  Doug., 
7,  which  was  an  action  on  a  bond  to  indemnify 
a  town  against  the  charge  of  a  bastard  child, 
where  the  overseer  had  made  advances  for  the 
support  of  the  child  without  the  order  of  a  jus- 
tice allowing  such  expenditure,  Ld.  Mansfield 
held  the  payment  to  be  voluntary,  and  gave 
judgment  for  the  defendants.  A  different  doc- 
trine was  held  in  Hays  v.  Bryant,  1 H.  Bl.,  258, 
but  the  decision  in  the  K.  B.  should  be  pre- 
ferred to  that  in  the  C.  P.  as  the  former  is  in 
consonance  with  the  provisions  of  our  poor 
laws,  and  the  latter  in  direct  opposition.  Again; 
the  evidence  offered  by  the  defendant,  that  the 
mother  was  of  sufficient  ability  to  support  the 
child,  ought  to  have  been  received,  for  it  would 
have  conclusively  shown  that  the  advances  by 
the  overseers  had  been  voluntary,  and  if  so,  the 
defendants  could  not  be  liable. 

Mr.  S.  Stevens,  for  plaintiffs.  The  instru- 
ment declared  on  is  not  a  recognizance,  within 
the  meaning  of  the  5th  section  of  the  Bastardy 
Act,  so  as  to  render  it  necessary  that  it  should 
be  sued  in  the  Court  of  C.  P. ,  and  be  prose- 
cuted by  the  clerk  of  the  county.  The  putative 
father  having  neglected  to  appeal  to  the  General 
Sessions,  as  he  had  a  righi  to  have  done,  it  is 
simply  a  security  to  perform  the  order  made  by 
the  two  justices  for  the  indemnity  of  the  town. 
The  condition  of  the  instrument  is  in  the  al- 
ternative, viz. :  to  perform  the  order,  or  to  ap- 
pear at  the  next  General  Sessions  and  abide 
such  orders  as  shall  there  be  made.  The  puta 
tive  father  not  having  appealed  from  the  order, 
625*]  *it  became  conclusive  upon  him  ;  3 
Johns.,  26  ;  16  Id.,  155  :  and  no  necessity  ex- 
isted for  returning  it  to  the  sessions.  The  stat- 
ute does  not  require  it  to  be  returned,  and  not 
having  been  returned,  the  sessions  acquired  no 
control  over  it.  In  the  case  of  Peoples.  Relyea, 
16  Johns.,  155,an  action  on  a  similar  instrument 
was  sustained  by  this  court.  But  if  the  instru- 
ment be  considered  as  embraced  within  the 
terms  of  the  5th  section  of  the  Bastardy  Act, 
this  court  having  general  unlimited  jurisdic- 
tion, cannot  be  deprived  of  such  jurisdiction 
by  implication.  The  Act  does  not  declare  that 
a  suit  on  such  instrument  shall  not  be  brought 
in  this  court.  Besides,  by  pleading  to  the  ac- 
tion, and  not  in  abatement,  the  defendants  can- 
not now  allege  the  want  of  jurisdiction  in  ar- 
rest of  judgment.  It  does  not  appear  on  the 
face  of  the  record  that  the  court  has  not  juris- 
diction; and  for  aught  that  does  appear,  the 
suit  may  originally  have  been  commenced  in 
the  C.  P.,  and  removed  into  this  court  by  the 
defendants  by  Jiabea*  corpus.  In  a  court  of  gen- 
eral jurisdiction,  everything  is  presumed  in 
favor  of  its  jurisdiction,  and  if  a  party  claim 
to  oust  it  of  its  jurisdiction,  he  must  affirm- 
atively show  that  by  no  possibility  could  it 
take  cognizance  of  the  matter  in  controversy. 

As  to  the  motion  for  a  new  trial:  The  ver- 
dict was  correctly  rendered  for  the  penalty  ; 
this  case  not  being  within  the  provisions  of  the 
statute  requiring  an  assignment  of  breaches 
and  an  assessment  of  damages.  16  Johns.,  155. 
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The  order  made  by  the  justices  not  having  been, 
appealed  from,  is  conclusive.  Where  a  bond 
is  conditioned  for  the  payment  of  several  sums 
of  money,  a  single  breach  in  the  non-payment 
of  either  of  the  sums  specified,  is  a  forfeiture 
of  the  whole  bond,  and  entitles  a  plaintiff  to 
judgment  for  the  whole  penalty.  9  Johns. ,  334. 
In  such  case,  if  too  much  is  directed  to  be 
levied,  the  court  will  set  aside  the  execution  ; 
but  in  this  case  the  plaintiffs  are  entitled  to  the 
whole  penalty.  16  Johns.,  155.  The  evidence 
was  abundantly  sufficient  to  warrant  the  ver- 
dict; the  order  and  recognizance  were  prima 
facie  evidence  of  the  demand,  and  if  the  de- 
fendants were  entitled  to  be  exonerated  from 
liability,  it  was  incumbent  upon  them  to  show 
the  facts  which  discharged  them.  No  proof, 
further  than  the  production  of  the  order  and 
recognizance,  was  necessary,  on  the  part  of  the 
*plaintiffs,  and  whether  the  defend-  [*o26- 
ants'  exception  to  the  additional  proof  given 
by  the  plaintiffs  be  well  taken  or  not,  is  wholly 
immaterial.  The  25th  section  of  the  "  Act  for 
the  Relief  and  Settlement  of  the  Poor,"  has  no- 
application  to  this  case;  it  applies  only  to  cases 
of  applications  by  a  poor  person  to  an  overseer 
for  relief:  and  even  in  such  cases,  after  an 
order  is  made  for  a  weekly  allowance,  no  furth- 
er order  is  necessary,  whilst  the  first  remains 
in  force.  Here  the  order  made  for  the  reputed 
father  to  pay  75  cents  weekly,  was  virtually 
an  order  to  the  overseers  to  expend  that  sura 
in  the  maintenance  of  the  child;  it  surely  could 
not  be  necessary  for  the  overseer  to  obfain  an 
order  authorizing  the  expenditure  of  that  sum. 
The  proof  of  the  ability  of  the  mother  to  sup- 
port the  child  was  properly  rejected  ;  she  was 
under  no  greater  obligation,  either  legal  or 
moral,  than  the  reputed  father,  to  support  the 
child.  The  ability  of  either  did  not  relieve  the 
town,  so  long  as  neither  of  them  supported  the 
child.  It  was  not  offered  to  be  shown  that 
either  of  them  had  supported  him,  or  that  the- 
town  had  been  indemnified. 

.  By  tlie  Court,  Sutherland,  /.  The  pro- 
visions of  the  25th  section  of  the  Act  for  the- 
Relief  and  Settlement  of  the  Poor  are  not  ap- 
plicable to  a  case  like  this.  It  provides  for  the 
case  of  a  poor  person  applying  to  the  overseer 
of  the  poor  for  relief,  and  directs  the  overseer 
in  such  case  to  apply  to  a  justice  of  the  peace, 
who,  together  with  such  overseer,  shall  inquire 
into  the  circumstances  of  the  person  so  apply- 
ing, and  if  they  shall  find  that  he  requires  re- 
lief, the  justice  is  to  give  an  order  in  writing 
to  the  overseer,  to  make  such  allowance  week- 
ly or  otherwise  to  such  pauper  as  he  shall 
think  his  necessities  may  require,  and  the  over- 
seers are  prohibited  from  making  any  other  al- 
lowance. Now  the  case  at  bar  is  not  the  case  of 
a  pauper  applying  for  relief,  but  the  case  of  a 
bastard  child,  chargeable  upon  the  town  ;  and, 
for  the  purpose  of  relieving  the  town,  any  two 
justices  of  the  peace  are  authorized  to  make  an 
order,  charging  the  mother  or  reputed  father 
with  the  payment  of  a  weekly  sum  for  the  sup- 
port of  such  child.  1  R.  L.,  306.  Such  order 
was  made  in  this  case,  and  the  defendants  en- 
tered into  a  bond  or  recognizance,  the  condi- 
tion and  legal  *effect  of  which  was,  [*527 
that  they  would  fulfill  the  order  and  pay  the 
weekly  sum  directed  to  be  paid  by  the  reputed 
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father.  It  was  not,  I  apprehend,  necessary  for 
the  plaintiffs  to  prove  the  actual  expenditure 
of  money  in  the  support  of  the  child,  in  order 
to  entitle  them  to  recover.  The  order  and  re- 
cognizance were  prima  fade  evidence  of  the 
child  being  chargeable,  and  if  necessary, of  his 
having  been  maintained  by  the  town.  It  was 
for  the  defendants  to  show  themselves  exoner- 
ated from  the  payment  in  some  way  or  other.in 
order  to  avoid  recovery  against  them.  3  Johns. , 
26;  9  /d.,368;  8  Cow. ,623.  A  further  order  of  a 
justice  was  not  necessary  to  authorize  the  over- 
seers to  support  the  child,  and  the  defendants 
have  no  right  to  inquire  what  amount  was  ex- 
pended for  that  purpose,  as  the  extent  of  their 
liability  is  definitively  settled  by  the  order  and 
recognizance.  The  evidence  given,  however, 
if  auy  were  necessary,  was  competent  and  suffi- 
cient. 

The  evidence  offered  by  the  defendant  that 
the  mother  of  the  child  had  been  and  was  am- 
ply able  to  support  it.  was  properly  reiected. 
The  child  did  not  cease  to  be  chargeable  to  the 
town  in  consequence  of  the  ability  of  the  fa- 
ther or  the  mother  to  maintain  it.  The  offer 
was  not  to  show  that  the  mother  had,  in  fact, 
maintained  the  child.  The  mother  is  under  no 
higher  or  stronger  obligation  to  support  her  il- 
legitimate child  than  the  father  is,  and  the  fa- 
ther cannot  escape  the  responsibility  which  has 
been  fixed  upon  him  by  an  order  and  recogni- 
zance, such  as  these,  by  proving  the  ability  of 
the  mother  to  provide  for  the  sustenance  of  the 
child.  If  either  father  or  mother,  though  able, 
do  not  support  the  child,  it  is  a  town  charge, 
and  the  town  must  provide  for  it. 

As  to  the  motion  in  arrest  of  judgment.  The 
principal  ground  relied  upon  in  support  of 
this  motion  is,  that  this  court  has  not  jurisdic- 
tion of  the  cause  ;  that  the  suit  should  have 
been  prosecuted  in  the  Court  of  C.  P.  of  the 
county  where  the  recognizance  was  taken,  by 
the  clerk  of  the  county,  according  to  the  pro- 
visions of  the  5th  section  of  the  Act  for  the  Re- 
lief of  Cities  and  Towns  from  the  Maintenance 
of  Bastard  Children.  1  R.  L.,308.  That  section 
enacts,  that  if  any  recognizance  in  any  case 
concerning  bastardy  shall  become  forfeited, 
such  recognizance  shall  not  be  estreated  and 
528*]  sent  into  the  Court  of  *Exchequer,  but 
the  Court  of  Sessions  of  the  Peace,  to  which 
such  recognizance  may  be  returned, shall  direct 
the  clerk  of  the  city  or  county  to  prosecute  a 
suit  upon  the  recognizance,  in  the  Court  of  C. 
P.  of  the  city  or  county  where  the  person  or 
persons  who  entered  into  such  recognizance 
can  be  found.  It  is  recognizances  which  may 
have  been  returned  to  a  Court  of  Sessions, 
which  are  to  be  collected  by  the  clerk  of  the 
county,  etc.  The  Court  of  Sessions  have  no 
jurisdiction  of  the  matter,  until  the  recogni- 
zance is  returned  to  that  court  and  becomes  a 
record.  It  is  to  recognizances,  therefore.which 
ought  to  be  thus  returned  and  filed,  that  this 
section  applies.  Such  are  the  recognizances  to 
be  taken  under  the  2d  and  4th  sections  of  the 
Act.  It  is  the  only  condition  of  those  recog- 
nizances, that  the  party  will  appear  at  the  next 
General  Sessions  of  the  Peace,  and  abide  and 
perform  such  order  as  shall  then  be  made. 
Those  recognizances  are  of  course  returned  to 
such  court,  and  if  forfeited,  are  to  be  prose- 
cuted according  to  the  provision  of  the  5th  sec- 
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tion.  But  the  security  to  be  taken  under  the 
1st  section  of  the  Act  is  essentially  different. 
Under  that  section  an  order  is  to  be  made  by 
two  justices,  charging  the  reputed  father  or 
the  mother  with  a  weekly  sum  for  the  support 
of  the  child;  and  if  such  order  is  not  performed, 
the  party  is  to  be  committed  to  jail, "unless  be 
or  she  put  in  sufficient  surety  to  perform  such 
order,  or  personally  to  appear  at  the  next  Gen- 
eral Sessions  of  the  Peace,  etc.,  and  also  to- 
abide  such  order  as  the  said  justices  of  the 
peace,  etc.,  in  their  said  sessions,  shall  make 
in  that  behalf,  if  they  then  and  there  shall 
make  any;  and  if  they  shall  make  no  other  or- 
der, then  to  abide  and  perform  the  order  be- 
fore made."  The  9th  section  of  the  Act  gives- 
the  right  of  appeal  to  the  General  Sessions,  to 
any  person  who  shall  think  himself  aggrieved 
by  any  judgment  or  order  of  any  two  justices 
of  the  peace  made  by  virtue  of  this  Act ;  and 
the  10th  section  directs  the  manner  in  which 
the  appeal  is  to  be  conducted.  If  there  is  no- 
appeal  from  the  order  of  the  justices,  it  is  con- 
clusive upon  the  parly,  and  he  is  bound  to  per- 
form it,  3  Johns..  22  ;  16  Id.,  155  ;  and  where 
there  is  no  appeal, the  security  given  under  the 
1st  section  becomes,  in  legal  effect,  a  security 
for  the  performance  of  the  order  made  by  the 
justices.  In  such  a  case,  there  can  be  no  ne- 
cessity *for  returning  it  to  the  Court  of  [*52t> 
Sessions.  The  Act  does  not  in  terms  require 
that  it  should  be  so  returned,  and  it  is  under- 
stood to  be  the  general  practice  not  to  return 
it,  where  there  is  no  appeal ;  and  even  where 
there  is  an  appeal,  if  the  order  of  the  justices 
is  affirmed,  it  is  said  to  be  the  practice  to  send 
the  security  back  to  the  overseers  of  the  poor 
of  the  town  where  the  order  was  made,  to  be 
used  by  them  for  the  purpose  of  enforcing  a^ 
performance  of  the  order.  It  is  to  be  remarked 
also,  as  a  circumstance  of  some  weight,  that 
the  5th  section  speaks  only  of  recognizances, 
and  the  security  required  by  the  1st  section  ia 
not  called  a  recognizance,  but  the  party  ia 
merely  directed  to  put  in  sufficient  surety.  On 
the  whole,  I  am  inclined  to  the  opinion  that 
the  provisions  of  the  5th  section  of  the  Act  are 
not  applicable  to  a  case  like  this,  and  that  this 
suit  is  properly  brought  in  this  court. 

There  is  force  also  in  the  suggestion,  that  if 
that  section  did  apply,  non  constat  but  that  the 
suit  may  have  been  originally  commenced  in 
the  Court  of  C.  P.,  and  removed  into  this  court 
by  the  defendants  by  habeas  corpus  ;  the  fact 
of  such  removal,  if  it  existed,  would  not  appear 
upon  the  record,  and  every  presumption  may 
be  indulged  which  is  consistent  with  the  rec- 
ord, in  the  case  of  a  court  of  general  jurisdic- 
tion, in  order  to  support  its  proceedings,  when 
they  are  attacked  on  the  ground  of  a  want  of 
jurisdiction. 

It  is  said  the  declaration  is  bad  because  the 
recognizance  is  several  and  not  joint,  and  the 
defendants  are  jointly  sued.  This  objection  is 
answered  by  a  reference  to  the  14th  section  of 
the  Act  for  the  Amendment  of  the  Law,  etc., 
1  R.  L.,  521,  which  expressly  provides  that 
when  two  or  more  persons  are  bound  in  one 
bond  or  recognizance,  jointly  and  severally,  or 
severally  only,  it  shall  be  lawful  in  every  such 
case  to  join  all  the  obligors  in  such  bond  or 
recognizance,  or  any  part  of  them,  in  one  ac- 
tion. 
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The  objection,  that  the  declaration  should 
have  averred  that  the  recognizance  was  filed 
or  made  a  matter  of  record,  is  disposed  of  by 
what  has  already  been  said  in  answer  to  the 
objection  to  the  jurisdiction  of  the  court.  It 
was  not  necessary  that  it  should  be  filed  or 
made  a  matter  of  record. 

•53O*]  *A11  the  counts  in  the  declaration 
appear  to  ine  to  be  substantially  good,  and  the 
motion  in  arrest  must  be  denied. 

The  case  of  The  People  v.  Relyea,  16  Johns., 
155,  decides  expressly  that  this  is  not  a  case 
for  the  assignment  of  breaches  and  the  assess- 
ment of  damages,  under  the  7th  section  of  the 
Act  for  the  Amendment  of  the  Law,  1  R.  L., 
518. 

Motion  for  new  trial,  and  motion  in  arrest,  de- 
nied. 

Cited  in-12  Wend.,  479 ;  Hill  &  D.,  381. 


FRY  v.  EVANS,  Administratrix,  etc. 

Suit  against  Administrator   for  Debt  Created 
Since  Death  of  Intestate — Set-off— Pleadings. 

In  a  suit  by  an  administrator  for  a  debt  created 
since  the  death  of  the  intestate,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  intestate. 

An  administrator  or  executor  may  join  in  the 
same  declaration  counts  on  promises  to  himself , with 
counts  on  promises  to  the  intestate  or  testator ;  the 
rule  being,  that  counts  may  be  joined  whenever  the 
money  when  recovered  will  be  assets. 

Citations— 4  Johns.  Ch.,  13 ;  20  Johns.,  137 ;  2  B.  8., 
«7, 88 :  355,  sec.  23 ;  12  Johns.,  349  :  7  Cow.,  58 ;  1  Chit. 
PI.,  204 ;  2  Saund.,  117  d,  n.  2 ;  3  East,  104 ;  6  East.  405. 

ERROR  from  Orange  C.  P.  The  defendant  in 
error,  M.  Evans,  as  administratrix  of  T.  G. 
Evans,  deceased,  sued  Fry  in  a  justice's  court, 
and  demanded  in  her  declaration  $25,  the 
amount  of  an  execution  in  favor  of  the  intes- 
tate, against  one  Lusk, received  by  Fry  since  the 
death  of  the  intestate,  and  also  $9.62,  the  price  of 
a  cistern  purchased  by  Fry  also  since  the  decease 
of  the  intestate.  Fry  pleaded  the  general  issue, 
and  gave  notice  of  set-off,  goods.etc.,  sold  to  the 
intestate  in  his  lifetime.  The  cause  was  tried 
and  testimony  adduced  on  both  sides;  the  ad- 
ministratrix proved  the  receipt  of  the  $25  by 
Fry,  but  whether  received  by  him  before  or 
after  the  death  of  the  intestate  was  somewhat 
left  in  doubt;  the  sale  of  the  cistern  was  clear- 
ly proved.  Fry  offered  to  prove  his  set-off,  but 
the  justice  refused  to  receive  the  evidence.  The 
jury  found  a  verdict  for  the  administratrix  for 
only  $9.82,  the  price  of  the  cistern  and  prob- 
ably the  interest  thereof,  on  which  verdict  the 
justice  rendered  judgment;  the  administratrix 
sued  out  a  certiorari  to  the  Orange  C.  P. , where 
the  judgment  of  the  justice  was  reversed; 
whereupon  Fry,  the  defendant  below,  sued  out 
a  writ  of  error  to  this  court. 
531*]  *Mr.  C.  G.  Bradner,  for  plaintiff 
in  error. 

Mr.  J.  R.  Van  Duzer,  for  defendant  in 
error. 

By  the  Court,  Nelson,  J.  There  can  be  no 
doubt  the  offset  was  properly  excluded.  The 
plaintiff  in  both  counts  declared  for  a  cause  of 
action  which  arose  after  the  death  of  the  intes- 
tate, and  in  such  cases  it  is  well  settled  that 
the  defendant  cannot  set  off  a  demand  against 
the  intestate,  on  the  ground  that  it  would 
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change  the  course  of  distribution.  This  is  the 
English  doctrine  which  we  have  adopted;  our 
Statute  of  Set-off  being  substantially  like  that 
of  England.  Dale  v.  Cook,  4  Johns.  Oh.,  13; 
Rootv.  Taylor,  20  Johns.,  137,  and  cases  cited. 
Under  the  old  law,  by  allowing  an  offset  in  a 
case  like  the  present,  a  defendant  might  com- 
pel the  payment  of  a  simple  contract  debt  in 
preference  to  a  judgment,  or  bond  debt,  in 
violation  of  the  rule  of  distribution  by  mar- 
shaling the  assets;  and  under  the  2  R.  S.,  87, 
88,  the  pro  rata  distribution  would  be  broken 
in  upon.  The  principle  of  the  case  in  20 
Johns.,  137,  is  embraced  in  the  2  R.  S.,  p.  355, 
sec.  23. 

The  cause  of  action  arose  upon  the  defend- 
ant's receiving  the  money  upon  the  judgment 
against  Lusk  in  favor  of  Evans.  The  money 
belonging  to  Evans  or  his  representative,  in 
judgment  of  law  it  was  received  to  and  for  the 
use  of  the  person  to  whom  it  belonged ;  and 
whether  it  was  received  by  the  defendant  be- 
fore or  after  the  death  of  Evans  upon  counts 
properly  framed,  it  might  be  recovered  in  one 
action ;  the  counsel  for  the  plaintiff  in  error 
seems  to  understand  the  law  otherwise.  It  was 
decided  in  Myerv.  Cole,  12  Johns.,  349,  and 
in  Demottv.  Field,  7  Cow.,  58,  that  in  a  suit 
against  an  administrator  or  executor,  counts 
on  promises  by  an  intestate,  and  on  promises 
by  an  administrator  or  executor,  upon  a  con- 
sideration arising  after  the  death  of  the  intes- 
tate or  testator,  could  not  be  joined,  because 
they  require  different  judgments;  but  the  rule 
does  not  apply  e  converso,  nor  the  reason  of  it. 
Mr.  Chitty,  1  Chit.  PI.,  204,  after  an  examina- 
tion of  the  authorities,  which  had  been  some- 
what contradictory,  says  it  is  clear  that  an  ex- 
ecutor or  administrator  may  declare  as  such  for 
*money  paid  by  him  in  that  character,  [*532 
and  may  join  such  counts  with  counts  on  prom- 
ises to  the  testator  or  intestate.  So  money  had 
and  received  by  the  defendant  to  the  use  of  the 
plaintiff  as  executor,  and  an  account  stated 
with  him  as  executor  of  moneys  due  and  owing 
to  the  testator,  or  to  the  plaintiff  as  executor, 
may  be  joined  with  counts  on  promises  to  the 
testator  or  intestate.  Mr.  Sergeant  Williams 
in  his  note? 2  Saund.,  117  d,  n.  2,  upon  an  ex- 
amination of  the  cases,  came  to  a  different  con- 
clusion; but  the  leading  cases  which  have  set- 
tled the  rule  in  England,  Ord  v.  Fenwick,  3 
East,  104,  and  CoweU  v.  Watts,  6  Id.,  405, 
came  under  consideration  since  he  wrote.  The 
rule  now  is  that  counts  may  be  joined  in  one 
declaration,  whenever  the  money  recovered  will 
be  assets  in  the  hands  of  the  executor  or  ad- 
ministrator. It  is  a  sound  and  intelligible  rule, 
and  the  only  surprise  is,  that  when  once  ap- 
plied, it  should  ever  have  been  departed  from. 
Ld.  Ellenborough,  in  Cowell  v.  Watts,  regrets 
that  it  was  ever  departed  from. 

If  the  money  in  this  case  had  been  received 
by  the  defendant  before  the  death  of  the  in- 
testate, upon  strict  principles  of  pleading,  the 
evidence  would  not  have  supported  the  first 
count  in  the  declaration,  as  it  is  there  said  to 
have  been  received  after  the  death  of  the  intes- 
tate; but  with  the  liberality  with  which  we  are 
in  the  habit  of  viewing  pleadings  before  a  jus- 
tice, it  may  be  questionable  whether  it  ought 
not  even  then  to  have  been  admitted.  In  such 
case,  however,  the  defendant's  offset  should 
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have  been  allowed.  But  we  think  the  evidence 
was  clearly  in  favor  of  the  plaintiff,  that  the 
money  was  received  after  the  death  of  Evans, 
and  that  the  justice  was  right  in  excluding  the 
offset,  and  the  jury  should  have  rendered  a 
verdict  for  the  amount  of  the  money  received 
upon  the  judgment  against  Lusk. 
Judgment  affirmed. 

Cited  in— 21  Wend.,  674 ;  2  Hill,  213 ;  Hill  &  D.,  388 ; 
10  Paige,  323:  6  N.  Y.,  171:  59  N.  Y.,  577  (17  Am. 
Rep.,  386) :  74  N.  Y.,  474  (30  Am.  Rep.,  322) ;  6  Barb., 
333-  2 Bradf .,  31 ;  7  W.  Dig.,  264 ;  27  Mich..  334  ;  66 
Ind..  315 ;  20  Wis..  391. 


633*]  *MARVIN  ET  AL.  v.  FEETER  ET  AL. 

Usury — Interest  from  Date  Prior  to  Date  of 
Note,  not  Evidence  of. 

A  promissory  note  for  the  payment  of  a  particular 
sum,  with  interest  from  a  day  anterior  to  the  date 
of  the  note,  in  itself  affords  no  evidence  of  usury. 

Nor  is  it  usurious,  on  selling  a  note  payable  at  a 
future  day,  to  take  a  note  for  the  principal  and  in- 
terest of  the  note  sold  computed  to  the  day  of  sale, 
without  making  a  rebate  of  interest. 

Citation— 3  Cow..  290. 

fTIHIS  was  an  action  of  assumpsit,  tried  at  the 
JL  Rensselaer  Circuit  in  June,  1830,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  facts  upon  which  the  question  of  law 
presented  in  this  case  arise  are  as  follows:  Sep. 
17,  1828,  the  defendants  purchased  of  the 
plaintiffs  four  promissory  notes  which  they 
held  against  a  mercantile  firm  transacting  busi- 
ness under  the  name  of  Sprague&  Dann;  these 
notes  all  bore  date  Mar.  17, 1828,  and  were  pay- 
able as  follows :  $1,000  Aug.  1,  1828,  $1.000 
Oct.  1,  1828,  $1,000  Dec.  1, 1828,  and  $1,415.63 
Feb.  1,  1829,  with  interest  from  Nov.  24,  1827. 
When  the  defendants  purchased  these  notes, 
the  interest  on  them  was  computed  to  Sep.  17, 
1828,  and  added  to  the  principal,  and  four 
notes  were  given  by  the  defendants  for  the 
amount  thus  ascertained,  payable  in  1,  2,  3 
and  4  years;  no  rebate  of  interest  was  made. 
The  suit  was  for  the  recovery  of  one  of  the  last 
mentioned  notes.  The  defendants  insisted  that 
the  notes  of  Sprague  &  Dann  were  on  their 
face  usurious,  inasmuch  as  they  provided  for 
more  than  7  per  cent,  interest  for  the  time  ac- 
cruing between  their  date  and  the  day  of  pay- 
ment; and  they  further  insisted  that  the  notes 
of  the  defendants  were  usurious,  because  a  re 
bate  of  interest  had  not  been  made  on  th%  in- 
terest charged  on  the  three  notes  of  Sprague  & 
Dann,  which  had  not  become  due  at  the  time 
of  the  negotiation  between  the  plaintiffs  and 
the  defendants.  The  judge  decided  that  nei- 
ther of  those  facts  afforded  evidence  of  usury, 
to  which  decision  the  defendants  excepted. 


NOTE.— Usury.  See,  generally,  on  question  of  usury, 
Stewart  v.  Eden,  2  Cai.,  150,  note;  What  constitute*, 
Coulon  v.Green,  2  Cai.,  153 ;  "Commissions"  Dunham 
v.  Gould,  16  Johns.,  367,  note ;  Barretto  v.  Snowden,  5 
Wend.,  181,  note. 

Security  valid  in  its  inception  not  affected  by  sub- 
sequent usurious  agreement.  See  Bush  v.  Living- 
ston, 2  Cai.  Cas.,  66,  note ;  Accommodation  paper, 
discounted  at  a  sum  greater  than  legal  interest,  is 
usurious.  Powell  v.  Waters,  8  Cow.,  669,  note ;  see, 
also,  Swartwout  v.  Payne,  19  Johns.,  294.  note;  Van 
Schaick  v.  Edwards,  2  Johns.  Cas..  355.  note ;  Tuthtll 
v.  Davis,  2  Johns.,  285,  note. 
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The  plaintiffs  having  obtained  a  verdict,  the 
defendants  now  moved  *for  a  new  [*534 
trial,  insisting  that  the  above  decision  of  the 
circuit  judge  was  erroneous. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  S.  Butcher,  Jr.,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  first  ob- 
jection is,  that  the  original  notes  were  usuri- 
ous upon  their  face  and,  therefore,  the  present 
plaintiffs  had  notice  of  the  usury.  It  is  true 
that  the  notes  promise  the  payment  of  interest 
from  a  time  anterior  to  the  date  of  the  notes, 
and  if  the  notes  were  to  be  considered  as  evi- 
dence of  money  lent  at  their  date,  there  would 
perhaps  be  more  than  7  per  cent,  reserved;  but 
it  is  well  known  that  notes  are  given  for  prop- 
erty sold,  and  upon  other  business  transac- 
tions, as  well  as  for  money  lent.  Usury  is  a  de- 
fense which  must  be  strictly  proved,  and  the 
court  will  not  presume  a  state  of  facts  to  sus- 
tain that  defense,  where  the  instrument  is  con- 
sistent with  correct  dealing.  If  a  merchant  sells 
goods  upon  credit,  and  six  months  after  the 
sale  the  purchaser  gives  his  note  bearing  inter- 
est from  the  time  of  the  sale,  the  transaction  is 
an  honest  one.  Where  an  instrument  will  bear 
two  constructions,  one  of  which  will  render  it 
operative  and  the  other  void,  the  former  should 
be  adopted.  3  Cow.,  290.  So  where  facts  are 
to  be  presumed  in  relation  to  a  contract,  those 
should  be  preferred  which  render  the  instru- 
ment valid  ;  it  is  sufficient  in  this  case  that  a 
note  so  drawn  is  not  necessarily  usurious. 

Another  ground  of  usury  relied  on  is,  that 
interest  was  cast  upon  the  notes  which  had  not 
become  payable,  and  included  in  the  defend- 
ants' notes.  The  answer  is  that  no  interest  was 
cast  which  had  not  in  fact  accrued,  though  it 
was  not  payable  because  the  principal  was  not 
payable;  but  there  was  no  usury.  The  defend- 
ants purchased  the  notes  given  by  Sprague 
&  Dann  at  a  certain  price,  for  which  they  gave 
their  notes.  There  was  no  loan  of  money,  and 
they  gave  no  more  than  the  amount  of  princi- 
pal and  interest  ;  but  if  they  had  given  more, 
that  of  itself  would  not  be  evidence  of  usury. 

Judgment  for  plaintiffs. 

Distinguished— 1  Hill,  232. 

Cited  in-27  N.  Y.,  142 ;  32  N.  Y.,  613  ;  91  N.  Y.,  328; 
1  Barb.,  235 ;  11  Barb..  85 ;  25  How.  Pr.,  234 ;  1  Leg. 
Obs.,  91 ;  7  Wall.,  505 ;  17  Wis..  307. 


*BUTLER  v.  HAIGHT.      [*535 

Sales — Pleading — Recovery  under  Money  Counts 
Though  Guarantied  Note  of  Third  Person  wa* 
Given. 

Where,  on  the  sale  of  goods,  the  purchaser.instead 
of  giving  his  own  note  for  the  goods,  transfers  the 
note  of  a  third  person,  and  guaranties  the  payment 
thereof,  if  the  note  be  not  paid  when  due,  the  vend- 
or may  recover  on  a  count  for  goods  sold. 

The  note  and  guaranty  may,  in  such  case,  be  given 
in  evidence  under  the  money  counts. 

THIS  was  an  action   of  assumpsit,  tried  at 
the  Livingston  Circuit  in  Oct.,  1829,  be- 
fore the  Hon.  Addison  Gardiner,  one  of  the 
Circuit  Judges. 

Oct.  24, 1828,  the  defendant  purchased  of  the 
plaintiff  cabinet  furniture  to  the  amount  of 
$161.51,  and  gave  him  three  notes,  one  signed 
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by  R.  McNaughton  and  others  for  $65,  bear- 
ing date  in  Mar.,  1827,  payable  to  the  defend- 
ant or  bearer  in  two  years  after  date,  for  value 
received  ;  the  second,  signed  by  J.  Dart,  for 
$66.56,  bearing  date  in  Oct.,  1828,  payable  to 
the  defendant  or  bearer  June  1 , 1829,  for  value 
received  ;  and  the  third,  the  defendant's  own 
note,  for  $34.59,  payable  May  1,  1829  ;  the 
three  notes,  including  interest  and  deducting 
an  indorsement  on  the  second,  amounting  to 
the  price  of  the  furniture.  On  the  note  of  Mc- 
Naughton was  an  assignment  and  guaranty  in 
these  words  :  "I  assign  the  within  note  to  S. 
F.  Butler,  and  guarantee  the  payment  of  the 
same,  if  not  collected  in  cash;"  and  on  the  note 
of  Dart  was  an  assignment  and  guaranty  in 
these  words:  "For  value  received,  I  assign  the 
within  note  to  S.  F.  Butler,  and  guarantee  the 
payment  of  the  same  ;  "  to  both  of  which  as- 
signments the  name  of  the  defendant  was  sub- 
scribed. The  declaration  contained  counts  for 
goods  sold  and  delivered,  and  the  common 
money  counts.  On  the  trial,  the  plaintiff  proved 
the  sale  of  the  furniture  and  the  making  of  the 
third  note,  and  offered  two  other  notes  with 
the  assignments  thereon  in  evidence,  after  prov- 
ing the  signature  of  the  defendant.  The  de- 
fendant objected,  that  the  making  of  the  notes 
ought  to  be  proved,  that  the  plaintiff  should 
have  counted  specially  on  the  notes  and  in- 
dorsements, and  that  no  recovery  could  be  had 
536*]  on  the  McNaughton  *note  until  after 
an  attempt  to  collect  the  amount  of  the  makers; 
the  objection,  however,  was  overruled,  and  the 
notes  with  the  indorsements  were  received  in 
evidence;  and  the  plaintiff  proved  in  addition, 
that  on  the  day  the  McNaughton  note  fell  due, 
the  defendant  received  payment  of  the  same. 
The  defendant  then  gave  in  evidence  a  bill  of 
the  furniture  sold,  signed  by  the  plaintiff,  in 
which  he  acknowledged  that  the  notes  were 
turned  out  and  given  by  the  defendant  to  him 
in  payment  for  the  furniture.  A  verdict  was 
entered  for  the  plaintiff  for  the  amount  of  the 
notes,  which  the  defendant  now  moved  to  set 
aside. 

Mr.  C.  P.  Kirkland,  for  defendant.  The 
notes  assigned  by  the  defendant  were  received 
by  the  plaintiff  in  payment,  and  an  action, 
therefore,  would  not  lie  for  the  original  con- 
sideration. Besides,  the  notes  of  third  persons 
being  taken,  the  plaintiff  was  bound  to  pursue 
his  remedy  on  them.  5  Johns.,  68;  11  Id.,  409; 
15  Id.,  241.  The  defendant  having  received 
property,  there  could  be  no  recovery  against 
him  as  for  money  received.  2  Stark.  Ev.,  107, 
n.  1.  The  plaintiff  was  entitled  to  recover  only 
the  amount  of  the  defendant's  note,  and  the 
verdict  must  be  reduced. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
plaintiff.  The  term  of  credit  having  expired, 
the  plaintiff  might  recover  either  on  the  orig- 
inal consideration,  or  on  the  notes,  as  he  should 
elect.  The  defendant's  own  note  surely  was  re- 
coverable under  the  common  money  counts;  so 
also  McNaughton's  note,  as  it  was  paid  to  the 
defendant.  As  to  the  other  note,  it  manifestly 
was  not  received  in  payment ;  a  guaranty  was 
exacted,  and  not  being  paid  when  due,  the 
plaintiff  might  recover  under  the  common 
counts,  notwithstanding  the  transfer  to  him  of 
the  note.  7  Cow.,  662;  2  Saund.,  PI.  &Ev., 
533,  534. 
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By  the  Court,  Sutherland,  J.  I  perceive 
no  legal  objection  to  the  plaintiff's  recovery  in 
this  case,  either  upon  the  count  for  goods  sold 
and  delivered,  or  under  the  common  money 
counts. 

*The  notes  assigned  by  the  defend-  [*537 
ant  to  the  plaintiff  were  not  received  in  pay- 
ment of  the  goods  so  as  to  discharge  the  origi- 
nal cause  of  action  against  the  defendant.  The 
plaintiff  exacted  the  -guaranty  of  the  defend- 
ant upon  those  notes,  which  is  conclusive  evi- 
dence that  they  were  taken  at  the  risk  of  the 
vendee,  and  not  of  the  vendor  of  the  goods. 
They  were  no  more  payment  than  the  mere 
note  of  the  defendant  would  have  been.  The 
whole  case  shows  that  the  parties  intended  and 
understood  that  the  defendant  should  pay  for 
the  goods  if  the  notes  were  not  paid  by  the 
makers.  . 

The  terms  of  the  assignment  of  the 
McNaughton  note,  it  is  true,  imposed  upon  the 
plaintiff  the  obligation  to  endeavor  to  collect 
it  from  the  makers  before  he  could  resort  to 
the  defendant  upon  his  guaranty.  But  the  de- 
fendant on  the  very  day  when  the  note  fell 
due  received  payment  of  it  from  the  makers, 
and  thereby  became  bound  absolutely,  and  in 
the  first  instance,  to  pay  the  amount  to  the 
plaintiff. 

The  notes  having  become  due,  and  the  de- 
fendant being  absolutely  bound  to  pay  them, 
or  their  amount,  to  the  plaintiff,  what  fegal  ob- 
jection is  there  to  the  plaintiff's  recovery  upon 
the  original  cause  of  action.  Suppose  A  pur- 
chases goods  under  a  special  contract  to  pay 
for  them  in  produce, salt  or  any  other  commod- 
ity, at  a  given  time  ;  if  the  produce  is  not  de- 
livered at  the  day,  the  vendee  becomes  abso- 
lutely bound  to  pay  in  money,  and  the  vendor 
can  undoubtedly  recover  upon  the  original 
consideration,  as  for  goods  sold,  without  resort- 
ing to  the  special  contract. 

The  notes  and  guaranties  were  also,  I  think, 
under  the  circumstances  of  the  case,  admissi- 
ble as  evidence  under  the  common  counts.  The 
assignments  and  guaranties  were  both  ex- 
pressed to  have  been  made  for  value  received. 

Motion  for  new  trial  denied. 

Limited-ft  Wis.,  435. 

Cited  in-5  Denio,  363 ;  6  Barb.,  553 ;  10  Barb.,  575  ; 
36  How.  Pr.,  528;  3  B.  D.  S.,  517 ;  14  Am.  Rep.,  772 
(33  Wis.,  502). 


*GRIFFIN  &  THOMAS       [*53& 

v.       , 
MORTIMER. 

Bond  Given  after  /Suing  Out  Certiorari  in  Jus- 
tice Court — Form  of— Costs. 

A  bond  given  by  a  plaintiff  in  a  judgment  in  the 
Justice's  Court  of  the  City  of  N.  Y.,  after  the  suing- 
out  of  a  certiorarl  to  restore  the  damages  for  which 
the  judgment  was  obtained,  with  the  interest  and 
costs,  does  not  render  the  obligor  liable  on  his  bond 
to  the  payment  of  the  costs  of  reversal,  in  case  the- 
judgrnent  be  reversed. 

The  form  of  a  bond  in  such  case  approved. 

Citations— 2  R.  L..  396,  sec.  143 ;  1  R.  S.,  143,  sees.  2,. 
3 ;  2  R.  S.,  256.  sec.  173 ;  259,  sec.  189  ;  1  R.  L.,  396,  sec. 
17. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.     Griffin  recovered  a  judgment 
in  a  justice's  court  in  the  City  of  N.  Y. ,  against 
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Mortimer,  for  $30  damages,  and  $8.22  costs. 
Mortimer  having  sued  out  a  certiorari,  Griffin, 
with  Thomas  as  his  surety,  entered  into  a  bond 
in  the  penal  sum  of  $250,  which,  after  reciting 
the  judgment,  was  conditioned  that  if  the  judg- 
ment before  the  justice  should  be  reversed  or 
annulled,  that  they  would  restore  the  damages 
for  which  the  judgment  was  obtained,  with  the 
interest  and  costs  ;  whereupon  Mortimer  paid 
the  amount  of  the  judgment  to  Griffin.  The 
judgment  was  subsequently  reversed  in  the 
Superior  Court,  restitution  awarded,  and  judg- 
ment for  costs  of  reversal  adjudged  to  Morti- 
mer, who  then  brought  his  action  of  debt  on 
the  bond,  setting  forth  in  his  declaration  the 
above  facts,  and  assigning  for  breach  that 
Griffin  had  not  restored  to  him  the  sum  of 
$37.22,  the  amount  of  the  judgment  before  the 
justice,  with  the  interest  thereof  ;  nor  had  he 
paid  to  him  the  sum  of  $48.33,  the  costs  of  the 
prosecution  of  the  writ  of  certiorari.  The  de- 
fendants pleaded  a  tender  as  to  the  first  sum, 
and  demurred  as  to  that  part  of  the  breach 
which  related  to  the  costs  of  reversal.  The 
plaintiff  demurred  to  the  plea  of  tender,  and 
issues  were  joined  upon  both  demurrers.  The 
Superior  Court  adjudged  the  plea  of  tender  to 
be  bad,  and  the  breach  as  to  the  costs  of  re- 
versal to  be  good,  and  gave  judgment  for  the 
plaintiff.  The  defendants  sued  out  their  writ 
of  error  to  this  court. 

Mr.  R.  Manning,  for  plaintiff  in  error. 

Mr.  D.  Graham,  Jr.,  for  defendant  in 
«rror. 

539*]  *By  the  Court,  Nelson,  /.  The  main 
question  presented  in  the  case  is,  whether  the 
security  required  by  the  Act,  2  R.  L.,  396,  sec. 
143,  before  execution  can  issue,  after  service 
of  the  certiorari,  includes  the  costs  of  reversal 
of  the  judgment.  The  language  of  the  Act  is 
as  follows:  "That  no  execution  upon  any  judg- 
ment to  be  given  by  virtue  of  this  Act,  shall 
be  prevented  or  stayed  by  any  certiorari  or 
other  writ,  in  case  the  party,  in  whose  favor 
such  judgment  shall  be  given,  shall  give  such 
security  as  may  be  satisfactory  to  the  court,  to 
restore  the  debt  or  damages  for  which  such 
judgment  shall  be  obtained,  with  interest  and 
costs,  in  case  such  judgment  shall  be  reversed." 
The  section  then  gives  to  the  party  prevailing 
upon  the  certiorari,  execution  for  his  costs  in 
the  court  above. 

The  object  of  this  provision  is  to  permit  the 
party  who  has  succeeded  before  the  justice,  to 
collect  his  judgment  notwithstanding  the  cer- 
tiorari, provided  he  will  give  security  to  refund 
the  same  with  interest  in  case  of  reversal,  or, 
in  the  language  of  the  Act,  "restore  the  debt 
or  damages  for  which  such  judgment  shall  be 
obtained,  with  the  interest  and  costs,  in  case 
such  judgment  shall  be  reversed."  The  stat- 
ute proceeds  upon  the  presumption  that  the  re- 
covery before  the  justice  is  correct,  and  the 
debt  due,  and  the  delay  unreasonable  and, 
therefore,  it  gives  to  the  party  his  election 
either  to  leave  the  judgment  to  abide  the  result 
of  the  decision  upon  the  certiorari,  or  collect 
the  money  upon  execution,  provided  he  gives 
security  to  restore  it.  The  security  to  the 
amount  of  the  judgment  before  the  justice,  is 
an  ample  indemnity  to  the  plaintiff  in  the  cer- 
tiorari against  any  hazard  of  his  rights  by  forc- 
ing the  money  out  of  his  hands,  and  places 
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him  in  as  good  a  condition  as  he  would  have 
been  if  the  execution  had  not  been  taken  out; 
although  he  is  obliged  to  pay  the  judgment,  he 
has  security  that  it  will  be  restored  to  him  if 
the  judgment  be  reversed,  with  interest.  This 
is  all  the  statute  intended,  in  nay  opinion,  or 
that  its  terms  will  fairly  justify. 

I  cannot  believe  that  the  Legislature,  ob- 
viously acting  upon  the  assumption  that  the 
party  recovering  before  the  justice  ought  not 
to  be  deprived  of  the  fruits  of  his  judgment 
while  the  same  was  undergoing  an  examination 
in  the  court  above  and,  therefore,  provided  for 
his  immediate  enjoyment  of  them,  *in-  [*54O 
tended,  at  the  same  time,  to  subject  him  to  the 
penalty  of  giving  security  for  the  costs  of  re- 
versal, in  addition  10  securing  restitution  of 
the  amount  of  the  judgment  below.  This  would 
not  be  merely  indemnifying  the  plaintiff  in  the 
certiorari,  it  would  be  preferring  his  interest  to 
that  of  the  defendant.  The  Legislature  have 
always  acted  upon  a  different  policy  ;  instead 
of  requiring  security  for  costs  to  be  given  by 
the  defendant  in  error,  they  have  required  it 
from  the  plaintiff  in  error.  1  R.  S.,  143,  sees. 
2,  3.  Neither  a  writ  of  certiorari,  nor  an  appeal, 
can  now  be  brought  without  first  giving  secu- 
rity in  the  one  case  to  pay  the  judgment  before 
the  justice,  and  all  such  costs  as  shall  be  award- 
ed on  affirmance,  and  in  the  other,  the  judg- 
ment rendered  on  appeal  and  costs  of  the  ap- 
peal and  interest.  2  R.  8.,  256,  sec.  173  ;  Id., 
259,  sec.  189. 

The  argument  in  favor  of  the  construction 
given  to  this  section  in  the  court  below  is,  that 
the  word  "damages"  includes  the  costs  before 
the  justice  and,  therefore,  as  the  word  "costs" 
is  afterwards  used,  it  must  mean  those  in  the 
certiorari.  This  may  be  so,  as  it  regards  the 
use  of  the  term  in  some  instances  in  the  Act, 
but  the  reverse  I  think  true  as  a  general  propo- 
sition. Damages  and  costs  are  distinct  and 
separate  parts  of  a  judgment,  and  are  so  en- 
tered upon  the  record,  and  the  judgment  may 
be  reversed  as  to  the  latter  and  affirmed  as  to 
the  former.  A  brief  reference  to  the  Act  will 
show  the  Legislature  thus  understood  the  term; 
thus,  in  section  98,  the  defendant  must  give  se- 
curity to  pay  the  debt  or  damages  and  costs,  or 
surrender  himself  in  execution,  etc. ;  section 

90.  a  non  resident  must  give  security  to  pay 
debt,  damages  and  costs  of  suit,  etc. ;  section 

91,  defendant,  to  entitle  himself  to  an  adjourn- 
ment in  certain  cases,  must  give  security  to 
pay  debt  and  costs  ;  section  124,  he  must  give 
security  to  pay  the  debt,  damages  and  costs  ; 
section  137,  on  oath  of  danger,  the  defendant 
may  give  security  to  pay  the  debt,  damages 
and  costs  to  stay  execution.     "Without  pursu- 
ing the  examination  further,  it  must  be  obvious 
the  Legislature,  in  the  several  instances  above 
noted,  considered  the  damages  and  costs  as 
distinct  parts  of  a  judgment,    and  that  the 
former  did  not  necessarily  include  the  latter  ; 
and  by  giving  the   same  construction  to  the 
provision  under  consideration,  the  conclusion 
is  clear  the  bond  was  not  intended  and  does 
not  include  *the  costs  of  the  reversal  of  [*54 1 
the  judgment.     The  terms  of  the  143d  section 
fully  sustain  the  construction  thus  given  to 
them  ;  they  are  "to  restore  the  debt  or  damages 
for  which  such  judgment  shall  be  obtained, 
with  interest  and  costs,  in  case  such  judgment 
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shall  be  reversed."  Debt  or  damages  are  in- 
tended to  embrace  the  recovery  before  the  jus- 
tice, in  the  different  forms  of  action,  which  is 
the  reason  both  terms  are  used,  and  without 
regard  to  the  costs  in  either  ;  and  it  is  the  debt 
or  damages,  as  the  case  maybe,  thus  recovered, 
which  are  to  be  restored  or  given  back,  with 
interest  and  costs. 

It  is  also  said  that  restricting  the  statute  se- 
curity to  the  judgment  before  the  justice,  in- 
terest could  not  be  allowed  upon  the  costs  in 
the  judgment,  without  doing  violence  to  the 
terms  of  the  Act,  and  that  to  effect  this,  costs 
must  be  considered  a  part  of  the  damages. 
This  section  is  not  very  happily  worded  to  con- 
vey what  I  think  is  the  meaning  of  the  Legis- 
lature ;  but  I  prefer  the  construction  which 
would  allow  interest  upon  the  costs,  to  that 
which  would  extend  the  term  "costs,"  used  in 
immediate  connection  with  the  judgment  be- 
fore the  justice,  to  the  costs  of  reversal,  to  en- 
able the  plaintiff  to  collect  them  in  the  suit 
upon  the  bond,  especially  when  the  residue  of 
the  same  section  provides  another  mode  of  col- 
lecting them  without  any  qualification. 

The  provision  of  the  $25  Act,  1  R.  L.,  396, 
sec.  17,  corresponds  in  terms  with  the  one  un- 
der consideration,  and  the  uniform  construc- 
tion given  to  it  is  that  the  security  covers  only 
the  amount  of  the  judgment  before  the  justice, 
and  interest. 

The  conclusion  to  which  I  have  come  on  the 
first  and  principal  question  in  the  case,  ren- 
ders it  unimportant  to  examine  the  second.  I 
will  only  add  that  I  fully  concur  with  the 
court  below  on  that  point.1 

Judgment  reversed,  with  single  costs. 


542*]  *A.  SHEPARD 

v. 
HENRY  WARD  AND  JOSEPH  WARD. 

Witnesses — Son  of  Deceased  Party,  Incompetent 
— Payment  to  Partner. 

Where,  in  a  suit  on  contract  against  two  defend- 
ants, one  of  them  dies  after  the  commencement  of 
the  suit,  the  son  of  the  party  dying  is  not  a  compe- 
tent witness,  although  the  death  be  not  suggested 
on  the  record. 

Where  a  written  contract  is  entered  into  by  an  in- 
dividual for  the  doing  of  a  job  of  work,  in  a  suit  by 

1. — The  part  of  the  opinion  above  alluded  to.  as  de- 
livered in  the  Superior  Court  by  Ch.  J.  Jones  of  that 
court,  is  as  follows :  "  It  is  said  that  the  condition 
of  the  bond  is  curtailed  by  its  recital,  and  that  the 
word  "costs"  must  be  limited  to  the  88.22,  given  in 
the  Justice's  court  and  mentioned  in  the  recital. 
The  answer  is  that  the  bond  is  a  statutory  security, 
and  the  construction  given  to  the  statute  must  gov- 
ern that  of  the  bond.  The  recital  simply  states  the 
judgment  of  the  justice  for  $30  damages,  and  $8.22 
costs,  and  the  condition  provides  that  the  obligors, 
in  case  of  the  reversal  of  the  judgment,  shall  re- 
atoru  the  damages  recovered,  together  with  in- 
terest and  costs.  I  am  unable  to  discover  any  ground 
for  the  opinion  that  this  recital  in  any  way  restrains 
or  qualifies  the  operation  of  the  condition;  the  terms 
of  the  condition  are  in  exact  conformity  with  the 
provisions  of  the  statute,  and  the  recital  does  noth- 
ing more  than  describe  the  Judgment  upon  which 
the  execution  was  issued.  It  does  not  purport  or 
Intend  to  prescribe  or  define  the  terms  or  nature  of 
the  obligation  to  bo  expressed  in  the  condition. 
The  bond  has  reference  to  the  statute,  and  the  ob- 
vious intention  of  it  Is  to  conform  to  the  directions 
of  the  Act,  and  to  embody  in  its  condition  the  obli- 
gation which  UK;  statute  created  in  the  case.  It  is 
not  denied  that  the  obligation  of  a  bond  may  be, 
and  often  is  construed  in  reference  to  the  recitals 

402 


him  to  recover  for  the  work  done,  it  is  compe- 
tent to  the  defendant  to  show  that  the  plaintiff  had 
a  partner  in  the  job,  and  to  prove  payment  to  the 
partner  in  full. 

rpHIS  was  an  action  of  assumpsit  for  work 
J-  done  under  a  special  contract,  tried  at  the 
Oswego  Circuit  in  June,  1830,  before  the  Hon. 
Nathan  Williams,  one  of  the  Circuit  Judges. 

*It  was  proved  that  Henry  Ward, 
one  of  the  defendants,  had  died  since  the  com- 
mencement of  the  suit.  Lindsley  Ward,  a  son 
of  Henry  Ward,  was  sworn  and  examined  aa 
a  witness  on  the  part  of  the  surviving  de- 
fendant, although  objected  to  by  the  plaint- 
iff as  incompetent  on  the  ground  of  inter- 
est. The  judge  overruled  the  objection,  de- 
ciding that  as  the  death  of  Henry  Ward  was 
not  suggested  on  the  record,  he  should  consid- 
er him  as  alive;  and  if  so,  the  witness  was  com- 
petent. Another  question  of  law  arose  on  the 
trial ;  the  plaintiff  claimed  for  work  done  un- 
der a  special  written  contract,  signed  by  him 
individually  and  by  the  defendants  ;  the  de- 
fendant offered  in  evidence  a  receipt  in  full  for 
the  work  done,  given  by  Elisha  H.  Shepard.a 
son  of  the  plaintiff,  to  which  the  names  of  A. 
&  E.  H.  Shepard  were  subscribed,  and  on 
proving  that  the  plaintiff  and  his  son  Elisha 
were  partners  in  the  job,  the  judge  received 
the  testimony,  although  objected  to  by  the 
plaintiff.  The  plaintiff  submitted  to  a  nonsuit,, 
with  leave  to  apply  to  set  it  aside. 

,Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  plaintiff. 

Mr.  J.  Edwards,  for  the  defendant. 

The  Court  decided,  the  Chief  Justice  de- 
livering the  opinion,  that  Lindsley  Ward  was. 
not  a  competent  witness.  On  the  death  of  his 
father,  he  became  a  party  in  interest,  and  in- 
terested in  defeating  a  recovery;  and  although, 
the  death  of  his  father  was  not  suggested  on 
the  record,  the  fact  being  proved,  the  incompe- 
tency  of  the  witness  was  established.  The 
court  were  also  of  opinion  that  the  partner- 
ship between  the  plaintiff  and  his  son  being 
shown,  the  receipt  of  the  son  was  admissible 
in  evidence,  had  it  been  proved  by  competent 
testimony  ;  but  not  having  been  so  proved,  it 
should  not  have  been  received.  For  these  caus- 
es, the  nonsuit  was  set  aside,  and  a  new  trial 
granted. 

that  precede  it,  and  which,  being  the  admissions  of 
the  parties  of  the  facts  or  agreements  upon  which 
the  contract  is  founded,  give  a  meaning  to  the  con- 
dition which  may  be  narrower  than  the  terms^ 
would  in  the  natural  sense  of  them  import.  In  these 
cases  the  recital  expresses  the  arrangement  or 
agreement  of  the  contracting  parties,  and  derives, 
its  controling  influence  upon  the  condition  from 
their  assent.  But  in  the  case  before  us,  the  recital 
relied  on  is  simply  a  recital  of  a  judgment  in  a  court 
of  J  ustice :  it  neither  states,  nor  has  reference  to  any 
agreement,  act  or  intention  of  the  parties  to  the  ob- 
ligation. Indeed,  the  bond  was  not  founded  on  any 
agreement  or  act  of  the  obligee ;  he  had  no  agency 
in  taking  it  or  settling  its  form :  it  was  a  statutory 
provision,  and  the  terms  of  it  are  prescribed  by  the 
Act.  It  was  taken,  and  the  form  of  it  settled  by  the 
court;  and  the  recitals  introduced  into  it  not  being 
the  act  or  language  of  the  obligee,  cannot  vary  or 
prejudice  his  rights  as  secured  to  him  by  the  stat- 
ute. The  bond  was  taken  by  the  justice  under  and 
pursuant  to  an  Act  of  the  Legislature,  and  must  be 
in  accordance  with  the  provisions  of  the  stHtute  : 
and  we  must  give  it  the  best  construction  which  it 
is  capable  of  receiving,  to  conform  it  to  the  terms 
of  the  Act  and  establish  its  validity.  In  our  opinion, 
the  condition  of  this  bond  and  its  recital  do  conform 
to  the  provisions  of  the  statute." 
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544*]      *MOTT  P.  COMSTOCK. 

Separate  Maintenance  of  Wife  by  Husband — 
Supplies  Furnished  by  Others  —  Liability  qf 
Husband. 

Where  a  husband  professes  to  provide  for  his 
wife,  who  lives  apart  from  him,  it  is  incumbent 
upon  a  party  who  has  been  expressly  forbidden  ;to 
give  credit  to  her,  in  order  to  render  the  husband 
liable  for  subsequent  supplies,  to  show,  affirmative- 
ly and  clearly,  that  the  husband  did  not  supply  her 
with  necessaries  suitable  to  her  condition. 

Where  the  wife,  when  furnished  with  provisions 
in  large  quantities,  sells  them,  the  husband  is  ex- 
cused in  adopting  the  mode  of  providing  for  her  by 
sending  her  meals  to  her,  if  the  supply  be  abundant 
and  of  good  quality. 

Citations— 8  Johns.,  72 :  10  Johns.,  38 :  11  Johns., 
281 ;  Ld.  Raym.,  1006;  2  Str.,  1214,  n.;  4  Esp.  N.  P.,41; 
1  Esp.  N.  P.,  441 ;  3  Esp.  JV.  P.,  250 ;  3  Camp.,  22,  236 ; 
5  Taunt.,  356 ;  4  Barn.  &  Aid.,  252 ;  5  Bos.  &  P.,  148. 

A  CTION  against  a  husband  for  necessaries 
1JL  furnished  his  wife.  The  cause  was  sub- 
mitted to  referees,  who  made  a  report  against 
the  defendant,  which  he  moved  to  set  aside. 

Mr.  S.  Stevens,  for  motion. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Sutherland,  J.  The  evi- 
dence shows  that  the  defendant  provided  for 
his  wife,  although  they  did  not  actually  live 
together.  He  furnished  her  with  a  house  in 
his  immediate  neighborhood,  and  sent  or  took 
her  meals  to  her  regularly  ;  and  there  is  noth- 
ing to  show  that  the  supply  was  not  abundant 
and  of  good  quality,  except  the  complaint  of 
the  wife  herself , in  an  altercation  with  her  hus- 
band in  the  store  of  the  plaintiff,  when  the  de- 
fendant expressly  forbade  the  plaintiff  to  give 
credit  to  his  wife.  The  parties  were  both  ex- 
cited, and  the  declaration  of  the  defendant  on 
that  occasion,  that  she  might  work  for  her  liv- 
ing, is  not, under  the  circumstances  of  the  case 
and  in  connection  with  the  other  evidence,  to 
be  considered  a  refusal  on  his  part  to  provide 
for  her.  There  is  some  reason  to  believe  from 
the  evidence  that  the  defendant  was  not  with- 
out excuse  for  the  manner  in  which  he  pro- 
vided for  his  wife.  It  is  stated  by  one  of  the 
witnesses  that  it  was  said  in  the  neighborhood 
that  she  sold  provisions  when  furnished  to  her 
in  large  quantities ;  that  she  sold  a  barrel  of 
pork,  and  destroyed  some  articles  of  her  hus- 
band's property. 

545*]  *I  consider  the  evidence  as  satisfac- 
tory, showing  that  the  defendant  supplied  his 
wife  with  necessaries  suitable  to  her  condition ; 
that  he  professed  to  provide  for  her  there  is  no 
dispute;  and  where  that  is  thecase.it  is  incum- 
bent upon  a  party  who  has  been  expressly  for- 
bidden to  give  credit  to  a  wife.in  order  to  ren- 
der the  husband  liable  for  subsequent  supplies, 
to  show  affirmatively  and  clearly  that  the  hus- 
band did  not  supply  her  with  necessaries  suit- 
able to  her  condition.  This  was  not  done  in 
this  case.  There  can  be  no  dispute  as  to  the 
principles  of  law  applicable  to  this  case.  8 
Johns.,  72;  10  Id.,  38;  11  Id.,  281;  Ld.Raym., 
1006  ;  2  Str.,  1214,  n.;  4  Esp.  N.  P.,  41;  1  Id., 
441  ;  3  Id.,  250  ;  3  Camp.,  22,  326-;  5  Taunt., 
356  ;  4  Barn.  &  Aid.,  252  ;  5  Bos.  &  P.,  148. 

NOTE. — The  claim  of  the  plaintiff  consisted 
of  various  demands.  Sundry  objections  were 
taken  to  the  report,  all  of  which  were  disal- 
lowed, except  that  to  the  plaintiff's  demand 
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for  necessaries  furnished  the  wife  after  the 
plaintiff  was  forbidden  to  give  credit  to  her. 
This  objection  was  sustained  and  the  report 
set  aside,  unless  the  amount  of  that  item  was 
remitted  on  the  record. 

Cited  in— 39  N.  Y.,  356 ;   40  Barb.,  392  ;  9  Bos.,  581 
32  Mich..  214  ;  56  Mo.,  588. 


AMES    ET   AL., 

V. 

WEBBERS,  Sheriff  of  WEST/CHESTER. 

Debt  against  Sheriff  for  an  Escape — Pleading^ 

In  an  action  of  debt  against  a  sheriff  for  an  es- 
cape of  a  prisoner  arrested  upon  an  attachment  for 
the  non-payment  of  costs,  an  averment  in  the  dec- 
laration that  the  sheriff  arrested  the  party  and  had 
and  detained  him  in  custody  in  execution,  etc.,  is 
equivalent  to  an  averment  that  he  was  committed 
to  jail. 

A  sheriff,  in  such  case,  cannot  plead  in  his  dis- 
charge that  the  prisoner  was  arrested  and  commit- 
ted on  a  previous  attachment  for  the  same  cause, 
and  discharged  from  custody  with  the  assent  of  the 
plaintiff  ;  none  but  the  party  himself  can  complain 
of  the  second  arrest. 

Citations— 2  R.  S.,  437.  sec.  63 ;  Cro.  Eliz.,  165  ;  Z 
Saund.,  101,  y  (n.  2) ;  1  Cow.,  309,  644 ;  IVes.,  195;  8- 
Cow.,  192. 

DEMURRER  to  plea.  This  is  an  action  of 
debt  for  the  escape  of  one  E.  M.  Blunt, 
arrested  on  an  attachment  from  chancery  for 
non-payment  of  a  bill  of  costs.  The  declara- 
tion set  forth  the  suing  out  of  the  attachment 
and  the  delivery  of  it  to  the  sheriff  Feb.  1,1 830, 
the  arrest  of  the  defendant  Feb. 5, and  that  the 
sheriff  *then  and  there,  by  virtue  of  [*546 
the  said  writ;  had  and  detained  him  in  his  cus- 
tody in  execution  for  the  sum  of  money  men- 
tioned in  the  indorsement  on  the  writ,  until 
Feb.  10,  when  he  suffered  and  permitted  him 
to  escape  and  go  at  large,  and  that  Blunt  did 
escape,  etc.  The  indorsement  on  the  attach- 
ment was  a  direction  to  the  sheriff  to  discharge 
Blunt  on  payment  of  $73.72  and  fees,  being 
costs  allowed  by  the  court  to  the  plaintiffs. 
The  defendant  pleaded  that  May  16,  1829,  the 
plaintiff  sued  out  an  attachment  against  Blunt 
for  the  same  cause,  with  an  indorsement  there- 
on similar  to  that  on  the  attachment  mentioned 
in  the  declaration,  returnable  June  5,  there- 
after, which  was  delivered  to  him,  the  defend- 
ant, May  20,1829,  and  that  by  virtue  thereof,, 
he,  May  30,  1829,  took  and  arrested  Blunt, and 
had  and  detained  him  in  custody  in  execution 
for  the  sum  of  money  in  the  indorsement  men- 
tioned, and  while  he  had  him  in  custody,  tt> 
wit. :  on  the  same  day  and  year,  the  plaintiffs, 
by  their  solicitor,  countermanded  the  said  writ 
of  attachment,  whereupon  he,  the  defendant, 
discharged  Blunt  out  of  custody,  and  made  re- 
turn to  the  Court  of  Chancery,  that  by  virtue 
of  the  said  writ  he  had  arrested  Blunt,  and 
afterwards  discharged  him  from  the  arrest  by 
virtue  of  an  order  from  the  complainants'  so- 
licitor, countermanding  the  writ.  To  this  plea 
the  plaintiffs  demurred. 

Mr.  J.  L.  Wendell,  for  plaintiffs. 

Mr.  C.  P.  Kirkland,  for  defendant. 

By  the  Court,  Nelson,  J.  It  is  objected  that 
the  action  of  debt  will  not  He  against  the  sher- 
iff in  this  case,  on  the  ground  that  the  declara- 
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tion  does  not  show  that  the  defendant.against 
whom  the  attachment  was  issued, was  commit- 
ted to  any  jail  (2  R.S.,437,sec.63)  when  the  es- 
cape was  permitted.  In  the  declaration  it  is 
stated  that  the  defendant  arrested  Blunt,  and 
had  and  detained  him  in  his  custody  until  he 
permitted  him  to  escape  and  go  at  large.  This 
is  a  sufficient  averment  within  the  meaning  of 
the  statute,  for  in  judgment  of  law  the  prison- 
er is  committed  to  jail  when  in  the  custody  of 
the  sheriff. 

647*]  *The  plea  affords  the  defendant  no  pro 
tection.  It  has  been  repeatedly  determined  that 
unless  the  process  is  void  upon  which  the  sheriff 
has  arrested  the  prisoner,  he  is  bound  to  detain 
him  in  custody,  and  is  responsible  in  an  action 
for  an  escape,  if  he  permits  him  to  go  at  large. 
The  distinction  is  between  void  and  voidable 
process;  the  latter  is  a  justification  to  the  officer 
to  detain  the  prisoner  until  it  is  set  aside  by 
the  party.  One  strong  reason  why  the  sheriff 
shall  not  take  advantage  of  the  error  in  issuing 
the  process  is,  for  aught  that  appears,  the  party 
does  not  wish  to  avail  himself  of  it.  1  Cro. 
Eliz.,  165;  2  Saund.,  101  y,*n.  2;  1  Cow.,  309. 
The  following  cases  show  not  only  the  above 
distinction,  but  that  the  process,  according  to 
the  plea,  is  only  voidable.  Sears  v.  WUkins,  1 
Ves.,  Sr.,  195;  Jackson  v.  Cadwell,  1  Cow.,  644; 
Ont.  Bk.  v.  Hallet,  8  Id.,  192. 

Judgment  for  the  plaintiffs  upon  demurrer, 
with  leave  to  the  defendant  to  amend  on  payment 
of  costs. 

Ministerial  officers— must  execute  process  regular 
upon  its  face.  Cited  in-12  Wend.,  97 ;  7  N.  Y.,  199. 

Sheriff— LAaliilitii  of— Irregular  execution  of  proc- 
ess—Escape. Cited  in— 19  Wend.,  190 :  7  N.  Y.,  199 ;  9 
N.  Y.,  211 ;  15  Hun,  236 ;  6  How.  Pr.,  75 ;  19  How.  Pr., 
566  ;  1  Abb.  Pr.,  434;  11  Abb.  Pr.,  228. 

Escape—  What  is.  Cited  in— 21  Wend.,  288 ;  9  N.  Y., 
211. 

Execution  —  Stranger  cannot  take  advantage  of 
irregularity  in.  Cited  in— 3  Barb.  Ch.,  190 ;  3  Barb., 
409  ;  4  Leg.  Obs.,  54. 

Also  cited  in— 4  Bos.,  389,  645,  652. 


HALLENBAKE  v.  FISH. 

Inn- Keepers — Trover  against,  for  Property  Com- 
mitted to  them,  Lies  Only  in  Case  of  Actual 
Conversion. 

An  inn-keeper  is  not  liable  in  trover  for  property 
intrusted  to  him  in  the  line  of  his  business,  unless 
an  actual  conversion  be  shown  ;  a  demand  and  re- 
fusal is  not  sufficient  evidence  of  conversion,  unless 
«t  the  time  of  the  demand  the  goods  were  in  the 
possession  or  under  the  control  of  the  defendant. 

Citations— 4  Wend.,  613. 

ERROR  from  the  Greene  C.  P.  Hallenbake 
sued  Fish  in  a  justice's  court,  and  declared 
in  trover  for  detaining  a  bridle  and  saddle  left 
in  the  possession  of  Fish  as  an  inn-keeper.  Fish 
pleaded  the  general  issue.  The  plaintiff  recov- 
ered before  the  justice,  and  the  defendant  ap- 
pealed to  the  Greene  C.  P.  On  the  trial  in  that 
court,  the  plaintiff  proved  that  he  stopped  at 
the  inn  of  the  defendant,  and  delivered  his 
horse  to  the  ostler  of  the  defendant  to  be  fed  ; 
that  the  ostler  took  the  saddle  and  bridle  off  the 
horse  and  deposited  them  in  a  barn  ;  and  that 
when  the  plaintiff  called  for  his  horse,  the  sad- 
dle and  bridle  could  not  be  found.  The  plaint- 
iff demanded  them  of  the  defendant;  what  had 
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become  of  them,  or  that  at  the  *time  [*548 
of  the  demand  they  were  in  the  possession  of 
the  defendant,  was  not  shown.  The  C.  P. 
ruled  that  the  action  of  trover  would  not  lie, 
and  nonsuited  the  plaintiff, who  brought  error 
to  this  court. 

Mr.  J.  Van  Vleck,  for  plaintiff  in  error. 

Mr.  J.  L.  Bronk,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  There  can 
be  no  doubt  that  the  defendant  would  be  liable 
on  the  facts  presented,  in  an  action  on  the  case 
upon  the  custom;  but  if  the  same  rule  is  appli- 
cable in  an  action  of  trover  against  an  inn-keep- 
er, which  governs  in  that  action  against  a  com- 
mon carrier  or  wharfinger,  then  an  actual  con- 
version must  be  proved.  In  Packard  v.  Oetman, 
4  Wend.,  613,  it  was  decided,  that  to  charge  a 
common  carrier  in  an  action  of  trover,  an  act- 
ual conversion  must  be  proved  ;  that,  in  such 
a  case,  a  demand  and  refusal  to  deliver  the 
goods  is  not  sufficient  evidence  of  a  conversion, 
unless  the  goods  were  in  the  possession  of  the 
defendant,  or  under  his  control  at  the  time  of 
the  demand.  If  the  goods  are  stolen  or  lost  by 
accident,  the  carrier  is  not  liable  in  trover;  the 
refusal  to  deliver  on  demand  in  such  case  raises 
no  presumption  of  conversion;  but  the  carrier 
is  liable  in  another  action.  The  liability  of  the 
common  carrier  and  inn-keeper  is  very  similar; 
they  are  both  bailees,  and  liable  for  losses 
under  similar  circumstances  ;  and  (he  same 
rules  seem  to  be  applicable  to  both  as  to  the 
mode  of  subjecting  them  to  liability;  and  if  so, 
trover  cannot  be  maintained,  though  case  may. 

Judgment  affirmed. 

Cited  in— 44  N.  Y.,  188,  449 ;  4  Am.  Rep.,  661 ;  26 
Barb.,  81:  15  How.  Pr.,  214;  6  Abb.  Pr.,  40;  19  Abb. 
Pr,,  206 ;  3  Rob.,  383  ;  1  E.  D.  8.,  60. 
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v. 
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New  trial — Cannot  be  Granted  in  Cases  Greater 
than  Misdemeanor. 

For  offenses  greater  than  misdemeanor,  a  new 
trial  cannot  be  granted,  whether  the  accused  be  ac- 
quitted or  convicted. 

In  misdemeanors,  it  seems,  a  new  trial  may  be 
granted,  where  the  defendant  has  been  improperly 
convicted,  but  not  where  he  had  been  acquitted. 

Citations-6  T.  R.,  625;  Chit.  Cr.  L.,  532;  13  East, 
416,  n.  6 ;  3  Bl.  Comm.  388,  note. 

rp  HE  defendant  was  tried  on  an  indictment 
-L  for  grand  larceny,  at  the  Herkimer  Circuit, 
in  Sep.,  1831,  the  indictment  having  been  re- 
moved from  the  Oyer  and  Terminer  into  this 
court  by  certwrari.  The  defendant  was  ac- 
quitted, and  a  new  trial  was  moved  for,  on  the 
ground  of  the  alleged  misdirection  of  the  jury 
by  the  presiding  judge. 

Mr.  A.  Hackicy,  District  Atty.  of  Herki- 
mer, for  the  people. 

Mr.  L.  Ford,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  It  appears 
to  be  perfectly  settled,  that  in  offenses  greater 
than  misdemeanor,a  new  trial  cannot  be  granted 
on  the  merits,  even  where  the  prisoner  has  been 
convicted.  Thus,  in  King  v.  Mawbey,  6  T.  R., 
625,  Garrow,  arguendo,  speaking  of  misde- 
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meanors,  says:  "If  the  defendant  were  un- 
questionably guilty.and  the  jury  acquitted  him, 
yet  the  court  cannot  grant  a  new  trial;  on 
the  other  hand,  if  a  defendant  be  convicted  of 
felony  or  treason,  though  against  the  weight 
of  evidence,  there  is  no  instance  of  a  motion 
for  a  new  trial  in  such  a  case,  but  the  judge 
passes  sentence,  and  respites  execution,  till  ap- 
plication can  be  made  to  the  mercy  of  the 
Crown."  Ld.  Kenyon,  in  delivering  his  opin- 
ion in  that  case,  page  638,  says  :  "  In  one  class 
of  offenses,  indeed,  those  greater  than  misde- 
meanors, no  new  trial  can  be  granted  at  all  ; 
but  in  misdemeanors  there  is  no  authority  to 
show  that  we  cannot  grant  a  new  trial,  in  order 
that  the  guilt  or  innocence  of  those  who  may 
have  been  convicted  may  again  be  examined 
into."  The  whole  scope  of  that  case  seems  to 
warrant  the  opinion  that,  even  in  a  misde- 
meanor, a  new  trial  can  be  gran  ted,  where  the 
55O*j  defendant  has  been  acquitted;  *but  in 
relation  to  felony  and  treason,  it  treats  the 
proposition  as  unquestionable, that  no  new  trial 
•can  be  granted,  even  where  the  prisoner  was 
convicted,  a  fortiori  after  an  acquittal.  Mr. 
Chitty,  Chit.  Cr.  L.,  532,  says:  "In  cases  of  fel- 
ony or  treason,  it  seems  to  be  completely  set- 
tled, that  no  new  trial  can,  in  any  case,  be 
granted;  but  if  the  conviction  is  improper,  the 
prisoner  must  be  respited  until  a  pardon  be  ap- 
plied for.  But  in  case  of  misdemeanor  after  a 
conviction,  a  superior  court  may  grant  a  new 
trial."  Vide,  also,  13  East,  416,  note  6.  Mr. 
Christian,  in  his  notes  to  Bl.  Com. ,  lays  down 
the  law  in  the  same  terms.  3  Bl.  Com.,  388,  n. 
New  trial  denied. 

Distinguished— 18  How.  Pr.,  a58. 

Limited -20  N.  Y..  548 :  25  N.  Y.,  417  ;  27  Hun,  287 ; 
31  Hun,  527  ;  24  How.  Pr.,  398 ;  68  How.  Pr.,  378. 

Cited  in— 21  Wend.,  551;  2  N.  Y..  17  (49  Am.  Dec., 
367):  1  Park.,  370,  480.  629:  5  Park.,  214 ;  2  Sumn.,  57  ; 
1  McLean,  437 ;  38  Cal.,  478. 


MACOMBER  v.  MARY  DUNHAM. 

Authority  of  Loan  Company  to  Charge  Interest 
under  Charter — Compulation  of  Interest. 

A  loan  company  authorized  by  its  charter  to  loan 
money  upon  pledges  of  goods  and  chattels,  and  to 
charge  interest  for  a  full  month,  where  the  loaa  is 
for  a  period  over  15  days,  and  less  than  one  month, 
is  not  entitled,  where  a  loan  made  for  20  days  re- 
mains unpaid,  to  demand  interest  at  the  same  rate 
for  any  subsequent  time ;  the  interest  on  the  debt 
due  at  the  expiration  of  the  20  days  must  be  com- 
puted as  on  ordinary  contracts. 

Where,  after  the  expiration  of  20  days,  interest 
was  charged  for  a  subsequent  period  at  the  same 
rate,  and  a  promise  for  the  payment  thereof  exacted 
and  made  at  the  same  time  that  a  bond  was  taken 
for  the  sum  actually  lent ;  it  was  held,  that  the  in- 
terest thus  computed  was  usurious,  and  that  the 
agreement  for  the  payment  thereof,  although  not 
included  in  the  bond,  rendered  the  bond  void  for 
usury. 

Citation— Laws  of  1825,  p.  296. 

THIS  was  an  action  of  debt  on  bond,  tried  at 
the  N.  Y.  Circuit  in  Dec.,  1829.  before  the 
Hon.   Ogden    Edwards,   one  of    the    Circuit 
Judges. 

The  suit  was  on  a  joint  and  several  boncrex- 
ecuted  by  the  defendant,  by  David  R.  Dunham 
and  two  others,  bearing  date  May  12,  1826,  con- 
ditioned for  the  payment  of  $6,700,  with  law- 
ful interest,  Oct.  13  ensuing  the  date  of  the 


bond.  The  execution  of  the  bond  was  duly 
proved,  and  that  it  was  taken  for  the  benefit  of 
the  Mount  Hope  Loan  Co.  The  plaintiff  rested. 
On  the  part  of  the  defendant  it  was  shown,  that 
Dec.  3,  1825,  David  R.  Dunham  obtained  a 
*loan  of  $6,708.40  of  the  Mount  Hope  [*551 
Loan  Co.  for  20  days,  and  paid  interest  on  the 
same  up  to  Feb.  21,  1826,  computing  the  time 
as  4  months  ;  i.  e.,  20  days  to  a  month.  The 
loan  was  secured  by  a  bond,  in  which  the  de- 
fendant was  a  surety.  May  12,  1826,  it  was 
agreed  between  the  parties  that  a  new  bond 
should  be  executed  for  the  sum  actually  lent, 
so  as  to  avoid  the  question  of  usury,  and  the 
bond  now  in  suit  was  executed  ;  but  during 
the  negotiation  a  statement  was  exhibited  by 
the  agent  of  the  Mount  Hope  Co.,  in  which  in- 
terest was  charged  upon  the  original  loan  of 
$6,708.40,  from  Feb.  21  to  May  12,  1826,  upon 
the  basis  of  20  days  to  the  month,  amounting 
to  $156.52  ;  and  there  was  also  a  charge  of 
$100.70  for  the  interest  of-  $6,700,  over  and 
above  the  rate  of  7  per  cent,  per  annum,  as- 
certained by  a  similar  calculation  of  20  days  to 
the  month,  from  May  12  to  Oct.  13,  when  the 
bond  should  become  due,  making,  together, 
the  sum  of  $257.22  ;  which  sum  the  agent  of 
the  Mount  Hope  Loan  Co.  demanded  should 
be  paid,  in  addition  to  the  bond  ;  and  the  agent 
of  the  debtors  promised,  in  behalf  of  David  R. 
Dunham,  that  such  sum  should  be  paid  by  Da- 
vid R.  Dunham,  who  subsequently  promised 
to  pay  it,  and  was  called  upon  for  payment  of 
the  same  by  the  agents  of  the  Co.  The  agent 
for  the  debtors  testified  that  he  understood 
that  the  sum  of  $257.22  included  only  back  in- 
terest, and  did  not  observe,  until  some  time 
after  the  negotiation,  that  it  included  prospect- 
ive interest,  and  that  he  never  knowingly  or 
understandingly  agreed  that  Dunham  should 
pay  any  prospective  interest.  The  cause  was 
submitted  to  the  jury,  who  found  a  verdict  for 
the  plaintiff.  The  defendant  moved  for  a  new 
trial. 

Messrs.  H.  W.  Warner  and  D.  B.  Og- 
den, for  defendant. 

Messrs.  S.  A.  Foot  and  S.  P.  Staples,  for 
plaintiff. 

By  the  Court,  Nelson,  J.  The  Mount  Hope 
Loan  Co.  was  chartered  Apr.  18,  1825.  Laws 
of  1825,  p.  296.  The  6th  section  of  the  Act  of 
Incorporation  prescribes  the  rates  of  interest 
the  Co.  are  authorized  to  receive  upon  pledges 
*of  goods  and  chattels  to  be  deposited  [*551i 
with  them  as  security  for  loans  made,  to  wit : 
on  all  sums  under  $1,  loaned  to  the  poor,  no 
interest ;  on  all  sums  under  $50,  12  per  cent.; 
above  $50,  and  under  $100,  10  per  cent. ;  above 
$100,  and  under  $200,  9  per  cent. ;  above  $200, 
and  under  $500,  8  percent.;  above  $500,  7,  per 
cent.;  "  and  that  in  all  cases  where  the  terms 
of  the  loan  shall  be  less  than  fifteen  days,  it 
shall  be  lawful  for  the  said  Corporation  to 
charge  an  interest  as  aforesaid  for  half  a  month, 
and  when  such  term  shall  exceed  fifteen  days, 
but  be  less  than  one  month,  it  shall  be  lawful 
to  charge  an  interest  as  aforesaid  for  a  full 
month." 

It  is  very  obvious,  upon  looking  into  the 
several  provisions  of  this  charter,  unless  the 
Co.  are  confined  strictly  within  its  terms  and 
import,  instead  of  being  what  it  assumes  to  be. 
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a  public  benefit,  it  will  become  a  mere  instru- 
ment in  the  hands  of  the  directors  to  legalize 
usurious  exactions.  The  object,  no  doubt,  of 
the  charter  was  to  facilitate  loans  to  necessi- 
tous borrowers,  and  the  extra  interest  beyond 
the  established  rate  could  have  been  intended 
for  no  other  purpose  than  as  an  equivalent  for 
the  trouble  of  short  loans,  and  the  imperfect 
nature  of  the  securities  pledged  for  their  pay- 
ment. The  6th  section,  in  terms,  provides  that 
loans  above  the  sum  of  $500  shall  be  at  the 
rate  of  7  per  cent,  except  in  two  specified  cases, 
to  wit :  1.  Where  the  loan  is  short  of  15 
days,  interest  may  be  charged  for  half  a  month. 
2.  Where  the  loan  is  above  15  days,  but  short 
of  a  month,  interest  may  be  charged  for  a  full 
month.  Unless  the  loan  in  this  case  comes 
within  one  of  these  exceptions,  there  is  no  au- 
thority for  charging  over  7  per  cent,  interest, 
The  loan  was  first  made  Dec.  3,  1825,  for  20 
days,  and  for  that  period  the  interest  was  right- 
fully charged  for"  a  full  month.  The  loan  then 
lay  over  without  any  understanding  between 
the  parties  as  to  interest,  till  May  12,  when  the 
bond  was  given  ;  and  it  is  contended  that  an 
implied  agreement  is  to  bex  presumed  that  the 
interest  was  to  be  charged  according  to  the 
terms  upon  which  the  loan  was  originally 
made,  as  20  days  for  a  month.  Admitting  this 
presumption  well  founded,  it  would  not  aid 
the  plaintiff,  for  if  it  had  been  expressly  agreed 
when  the  loan  was  first  made,  that  it  should 
continue  until  May  12,  and  that  interest  should 
553*]  *be  charged,  calling  20  days  a  month, 
it,  would  not  have  been  a  loan  within  the  terms 
or  meaning  of  the  charter,  but  would  have 
been  a  manifest  fraud  upon  its  provisions.  The 
true  and  only  rational  interpretation  of  this 
transaction,  however,  is,  that  the  loan  which 
was  made  in  December  in  pursuance  of  the 
charter,  not  being  renewed  when  it  became 
due,  the  interest  upon  the  debt  then  due,  like 
the  interest  upon  every  other  debt  which  has 
fallen  due,  is  to  be  regulated  by  the  general  law 
of  the  State  on  that  subject. 

The  construction  contended  for  by  the  plaint- 
iff would  give  to  the  provisions  of  the  char- 
ter, as  far  as  the  Corporation  are  concerned, 
an  effect  and  operation  nearly  tantamount  to 
a  virtual  repeal  of  the  Statute  against  Usu- 
ry. All  that  would  be  necessary  to  acquire  a 
right  to  the  extra  interest  given,  would  be  to 
make  the  first  loan  according  to  the  terms  of 
the  charter,  and  then  allow  it  to  lie  over  for 
any  given  length  of  time,  and  ultimately  cal- 
culate the  interest  at  the  rate  of  20  days  for  a 
month.  Even  this  usurious  exaction  might  be 
greatly  improved  upon.  For  anything  in  the 
charter  to  the  contrary,  a  loan  of  $499  for  one 
day  would  entitle  the  Co.  to  charge  interest  at 
th»  rate  of  8  per  cent.,  calling  the  one  day  half 
a  month  ;  and  any  sum  over  $500  might  be 
loaned  for  one  day,  and  an  interest  of  7  per 
cent,  charged, calling  the  one  day  half  a  month. 
All  this  the  Co.  may  do,  within  the  terms  and 
privileges  of  the  Corporation  ;  but  according 
to  the  construction  contended  for  by  the  plaint- 
iff, if  a  loan  upon  the  above  terms  lay  over  for 
any  length  of  time  within  the  period  of  the 
Statute  of  Limitations,  interest  could  be 
charged  after  that  rate  during  the  whole  peri- 
od. Such  an  interpretation  would  be  entirely 
gratuitous  in  the  court,  and  against  the  express 
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terms  of  the  charter.  It  is  only  "Where  the 
terms  of  the  loan  shall  be  less  than  15  days,  or 
where  the  terms  of  the  loan  shall  exceed  15 
days,  but  be  less  than  a  month,"  that  interest 
is  allowed  in  the  first  instance  for  half  a  month, 
and  in  the  second  for  a  full  month.  It  is  ab- 
surd to  call  the  debt  in  this  case  a  loan  for  20 
days,  or  for  any  length  of  time  after  the  expi- 
ration of  the  first  20  days.  How  could  it  be 
a  loan  for  any  period  after  that  time,  when  the 
plaintiff  could  have  prosecuted  *and  [*554 
collected  his  debt  at  any  moment  after  the  ex- 
piration of  the  first  20  days,  down  to  the  time 
the  bond  was  given?  One  would  suppose  the 
terms  of  the  charter  were  sufficiently  liberal  on 
the  subject  of  interest,  but  whether  they  are 
or  not,  I  apprehend  courts  will  not  be  over 
studious  to  find  reasons  for  enlarging  its  pow- 
ers by  construction. 

It  is  said  the  llth  section  of  the  Act,  which 
provides  for  a  sale  of  the  goods  and  chattels 
pledged,  authorizes  the  collection  of  interest 
on  the  loan  from  4he  default  to  the  time  of  col- 
lection, upon  the  principles  contended  for  by 
the  plaintiff  in  this  case.  Admitting  it  to  be 
so,  it  by  no  means  follows  that  such  construc- 
tion is  to  be  applied  in  all  the  cases  under  the 
Act,  and  at  present  I  do  not  assent  to  the  con- 
struction thus  assumed  of  this  section.  It  is, 
however,  unnecessary  to  pass  upon  that  ques- 
tion. 

Without  examining  this  part  of  the  case  fur- 
ther, I  am  satisfied  that  the  interest  was  erro- 
neously computed  from  Feb.  21  to  May  12, 
1826  ;  and  though  the  extra  interest  was  not 
included  in  the  bond,  yet  the  agreement  to  pay 
it  as  a  condition  of  the  loan,  avoids  the  bond, 
the  same  as  if  it  had  been  included  in  the  con- 
dition. I  am  also  satisfied  the  prospective  inter- 
est which  was  computed  and  required  to  be 
paid,  was  also  sufficient  to  avoid  the  bond,  on 
the  ground  of  usury.  Though  the  agent  of  D. 
R.  Dunham  supposed  when  he  promised  to  pay 
the  $257.22  extra  interest,  no  prospective  in- 
terest was  included,  and  that  the  whole  was 
back  interest,  this  circumstance  cannot  vary 
the  effect  of  the  agreement  or  promise  to  pay, 
as  the  items  of  the  computation  were  before 
him,  and  it  was  his  own  fault  if  he  did  not  ex- 
amine them.  Had  the  agreement  been  legal, 
his  principal  would  have  been  bound;  it  would 
have  been  a  valid  promise  within  established 
principles.  It  was,  in  fact  and  in  law,  a  per- 
fect promise  to  pay  more  than  the  legal  rate  of 
interest  for  a  loan  of  money. 

New  trial  granted. 

Cited  in— 53  N.  Y.,  590;  18  Hun,  302:  12  Barb.,  363  : 
24  Am.  Rep..  371,  372  (9  Heisk.,  762):  30  Am.  Rep.,  49- 
(10  S.  C.,  133);  37  Am.  Rep.,  311  (129  Mass.,  91). 


*ESTES  v.  KELSEY.       [*555 

Turnpike  Corporation  may  Remove  Encroach- 
ments from  its  Boad—  Ming  Map  of  Road- 
Time  of— Map  as  Evidence. 

A  turnpike  corporation  have  a  right  to  remove 
fences  or  other  encroachments  upon  their  road,  and 
are  not  compelled  to  resort  to  a  remedy  by  action. 

The  making  and  filing'  of  the  map  of  the  route  of 
a  turnpike  road  required  to  be  imide  and  filed,  is  not 
a  condition  precedent  to  the  right  to  enter  upon 
lands  for  the  purpose  of  making1  the  road. 

The  map  Is  but  evidence  of  the  route  of  the  road, 
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and  should  be  received  as  testimony,  whenever 

Nor  is  it  material  that  the  Commissioners  appoint- 
ed to  lay  out  the  road  should  be  together  at  the 
time  of  their  certifying  the  map,  provided  they 
acted  together  in  the  designation  or  the  route  of 
the  road. 

Citations— 1  R.  L.,  228  ;  Act,  March  31, 1815  ;  Act. 
March  13, 1807  (1  R.  L.,  231);  4  Johns.,  150. 

TERROR  from  the  Jefferson  C.  P.  Kelsey 
-Lj  sued  Estes  in  a  justice's  court  in  trespass, 
for  throwing  down  and  removing  25  rods  of 
fence.  The  defendant,  under  a  notice  sub- 
joined to  his  plea,  justified  the  act  as  the  agent 
ot  Vincent  Le  Ray  de  Chautnont,  stating  that 
the  fence  was  removed  from  off  a  portion  of  a 
turnpike  road  constructed  by  James  Le  Ray  de 
Chaumont  by  virtue  of  an  Act  of  thfe  Legisla- 
ture, of  which  portion  of  the  road  Vincent  Le 
Ray  was  the  lessee  of  James  Le  Ray.  The 
cause  was  tried,  and  the  defendant  had  a  ver- 
dict. The  plaintiff  appealed  to  the  Jefferson  C. 
P.,  and  on  the  trial  in  that  court  the  plaintiff 
proved  the  acts  complained  of  as  a  trespass. 
The  defendant,  in  his  defense,  read  in  evidence 
the  Act  of  the  Legislature  authorizing  James  Le 
Ray  de  Chaumont  to  make  a  turnpike  road  in 
the  County  of  Jefferson,  passed  Mar.  81, 1815, 
and  a  certificate  of  the  Governor  of  the  State, 
dated  Jan,  11,  1819,  stating  that  the  inspectors 
appointed  to  view  the  road  had  reported  favor- 
ably to  the  due  completion  of  the  same,  and 
authorizing  Mr.  Le  Ray  to  erect  a  gate  and 
turnpike  upon  and  across  every  10  miles  of  the 
road,  and  to  receive  the  tolls  authorized  by  the 
Act.  The  defendant  offered  in  evidence  a  map 
of  the  survey  of  the  road,  to  which  was  at- 
tached the  signatures  of  two  of  the  Commis- 
sioners appointed  by  the  Act,  for  the  purpose 
of  showing  the  designation  and  route  of  the 
road,  who  certified  that  the  same  was  an  ac- 
556*]  curate  map  of  the  survey  of  *theroad; 
but  it  appearing  that  the  map  was  made  and 
filed  subsequent  to  the  trial  before  the  justice, 
and  that  the  Commissioners  were  not  together 
when  they  signed  the  same,  its  admission  was 
objected  to  and  rejected.  The  defendant  then 
proved  that  the  road  was  made  and  completed 
14  years  before  the  trial  in  the  C.  P. ,  that  it 
was  cut  out  4  rods  wide,  and  worked  2  rods 
wide,  and  was  worked  and  completed  over  the 
lands  now  occupied  by  the  plaintiff  previous 
to  such  lands  being  occupied  by  any  one  or 
any  clearing  made  thereon.  The  fences  in 
question  were  built  3  or  4  years  after  the  com- 
pletion of  the  road,  and  were  placed  6  or  10 
feet  within  the  4  rods  cut  for  the  road,  just  on 
the  outside  of  the  ditch,  by  means  whereof  a 
horseman  was  prevented  from  passing  along 
between  the  ditch  and  fence  which,  in  certain 
seasons  of  the  year,  was  desirable,  as  the  road 
sometimes  was  deep  and  miry.  The  road  in 
question  is  the  principal  traveled  road  from  the 
Black  River  country  to  Canada,  and  the  mail 
passes  upon  it  daily.  The  lease  to  Vincent  Le 
Ray  and  a  direction  from  him  to  the  defend- 
ant to  remove  the  fences  were  proved.  The 
court  charged  the  jury  that  the  road  in  ques- 
tion had  been  traveled  for  14  or  15  years  ;  it 
was  not  a  public  highway  not  having  been  used 
as  such  for  20  years,  and  not  having  been  laid 
out  as  a  highway  and  recorded  according  to  the 
statute,  and  that  it  could  not  be  regarded  as  a 
turnpike  road,  as  it  had  not  been  shown  that 
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the  Act  authorizing  its  construction  had  been 
complied  with  in  reference  to  the  designation 
of  the  route  of  the  same,  previous  to  the  com- 
mencement of  the  suit,  and  showing  the  precise 
bounds  and  bearings  of  the  road  ;  that  if  all 
the  provisions  of  the  Act  had  been  complied 
with,  Mr.  Le  Ray  had  no  right  to  remove  the 
fence  merely  because  it  encroached  upon  the 
road,  that  his  right  to  do  so  depended  upon  the 
present  and  urgent  necessity  of  the  case,  and 
such  necessity  had  not  been  shown;  that  Mr. 
Le  Ray  had  the  right  to  prosecute  a  civil  ac- 
tion for  any  injury  to  the  road  affecting  the 
the  tolls,  but  as  to  the  question  before  the  court 
he  had  no  greater  rights  than  any  other  indi- 
vidual, and  was  not  justified  in  removing  the 
fences,  and  that  the  plaintiff  was  entitled  to  re- 
cover. The  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $25  damages.  The  defendant 
*having  excepted  to  the  decisions  and  [*557 
charge  of  the  court,  sued  out  a  writ  of  error. 

Mr.  S.  Beardsley,  for  the  plaintiff  in 
error. 

Mr.  H.  Denio,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  This  case 
seems  to  me  to  turn  on  two  questions:  1. 
Whether  the  proprietor  of  a  turnpike  road  may 
lawfully  remove  any  encroachments  upon  the 
road.  2.  Whether  the  Commissioners'  map  was 
properly  excluded. 

The  court  below  considered  the  road  in  ques- 
tion as  a  public  road,  but  not  a  road  or  high- 
way under  the  Act  to  Regulate  Highways;  in 
this,  I  think,  they  were  right.  The  Act  to  Reg- 
ulate Highways  has  no  application  to  turn- 
pikes so  far  as  a  remedy  is  provided  for  remov- 
ing encroachments.  The  Commissioners  of 
Highways  have  nothing  to  do  with  incorpo 
rated  turnpikes;  such  roads  are  under  the  man- 
agement of  the  companies  to  which  they  belong, 
subject  to  the  laws  regulating  them.  If  en- 
croachments are  made,  the  proprietors  or  their 
agent  must  procure  their  removal  in  a  lawful 
manner.  The  public  have,  undoubtedly,  an 
interest  in  turnpike  roads,  and  probably  have 
the  same  rights  as  to  abating  nuisances,  and 
traveling  over  adjacent  lands  in  case  of  neces- 
sity, which  they  have  in  relation  to  public  high- 
ways which  are  under  the  direction  of  the  Com- 
missioners of  Highways;  but  I  waive  the  dis- 
cussion of  those  topics  at  present. 

The  first  question  seems  to  be  whether  the 
road  in  question  was  a  road  of  any  description. 
It  was  not  a  public  highway  under  our  statute, 
because  it  was  not  recorded,  nor  had  it  been 
traveled  for  20  years,  and  because  also  tolls 
were  exacted  upon  it,  which  cannot  be  upon  a 
highway  other  than  a  turnpike.  Was  it  then 
a  turnpike  road  within  the  true  meaning  of  the 
Statute  of  1815?  The  intention  of  that  Act.was 
to  create  a  corporation,  Mr.  Le  Ray  being  the 
only  stockholder,  or  rather  perhaps  to  confer 
on  him  in  relation  to  this  road  all  the  rights 
and  privileges  which  stockholders  of  other 
turnpikes  have  under  the  general  statute  in  re- 
lation to  such  roads,  subject  to  such  alterations 
and  modifications  as  were  made  by  the  Act  of 
*1815.  By  the  general  law  on  the  sub-  [*558 
ject  of  turnpikes,  1  R.  L.,  228,  the  president 
and  directors  of  incorporated  companies  are  to 
purchase  the  land  over  which  the  road  is  laid, 
and  if  the  parties  cannot  agree  upon  the  price, 
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appraisers  are  to  be  appointed;  and  upon  pay- 
ment of  the  purchase  money  or  the  appraisal, 
the  title  vests  in  the  company.  There  is  a  map 
also  to  be  made  in  such  cases,  but  the  filing  of 
the  map,  although  directed,  does  not  seem  to 
be  a  condition  precedent  to  the  vesting  of  any 
interest  in  the  company,  but  it  is  expressly 
provided  that  until  the  damages  either  agreed 
upon  or  appraised  shall  be  paid,  it  shall  not  be 
lawful  for  the  company  to  enter  upon  the  lands 
to  make  their  road.  In  this  respect  the  Act  au- 
thorizing Mr.  Le  Ray  to  make  the  turnpike  in 
question  is  very  different;  it  enacts  that  it  shall 
be  lawful  for  him,  after  the  route  shall  have 
been  designated,  to  enter  on  and  take  posses- 
sion of  such  lands  as  shall  be  necessary  for 
making  the  road,  and  instead  of  requiring,  as 
the  Act  of  1818  does,  that  payment  of  damages 
shall  be  first  made,  the  Act  of  1815  provides 
merely  that  Mr.  Le  Ray  shall  be  liable  to  pay 
the  value  and  damages,  if  demanded  within  18 
months  after  the  route  shall  be  designated. 
From  the  facts  in  the  case,  and  from  the  stat- 
ute, it  may  be  inferred  that  the  road  was  to  be 
cut  and  made  through  a  wilderness;  and  hence 
the  Legislature  seem  to  have  thought  that  no 
damages  would  be  sustained  by  making  the 
road,  but  probably  a  benefit  would  accrue  to 
the  owners  of  the  land  over  which  the  road 
would  pass.  It  seems  to  me,  therefore,  that  the 
mere  designation,  the  surveying  and  making 
of  the  road,  was  all  that  was  required  to  give 
to  Mr.  Le  Ray  a  right  of  entry  upon  the  road; 
a  map  was  to  be  made,  but  the  survey  must  of 
course  precede  the  making  of  the  map,  and  the 
map  was  intended  to  be  filed  as  evidence  of 
record  of  the  site  of  the  road.  If  I  am  right 
in  this,  then  the  filing  of  the  map  was  not  es- 
sential only  as  evidence,  and  was  not  a  condi- 
tion precedent  to  the  vesting  of  an  interest  in 
the  road  in  Mr.  Le  Ray. 

It  follows  that  immediately  after  the  survey 
and  designation,  or  marking  the  road  by  the 
Commissioners,  Mr.  Le  Ray  had  a  right  and 
was  bound  by  the  Act  to  enter  upon  the 
ground  so  designated,  and  to  cut  out  and  clear 
559*]  off  trees  and  *timber,  a  road  not  less 
than  four  rods  wide.  The  evidence  is  abun- 
dant, independent  of  the  license  from  the  Gov- 
ernor, that  the  work  was  done,  and  opposite 
the  fence  in  question,  done  as  early  as  1817. 
The  Act  of  1815  does  not  declare  as  the  Act  of 
1813  does,  that  the  Company  shall  hold  the 
lands  forever,  but  it  gives  the  proprietor  the 
possession  of  the  road,  and  all  the  rights, 
privileges,  etc.,  granted  by  the  Act  of  1813, 
subject  to  all  the  conditions  of  that  Act,  ex- 
cept so  far  as  is  therein  otherwise  provided  and 
enacted;  and  a  material  difference  between  the 
Acts  is  this,  that  nothing  is  said  about  pay 
incut  of  damages,  as  a  condition  precedent  to 
the  entry  upon  the  land  designated,  and  the 
making  the  road.  According  to  my  view  of 
this  case,  the  survey  and  designation  of  the 
road  was  all  that  was  necessary  to  authorize  an 
entry  upon  the  land,  and  the  performance  of 
the  condition  by  Mr.  Le  Ray  was  shown  by  the 
Governor's  license  to  erect  gates.  From  that 
time,  at  least,  Mr.  Le  Ray  was  invested  with 
all  the  rights  and  privileges  of  any  turnpike 
corporation.  The  map,  therefore,  was  not  im- 
portant to  him  only  as  evidence;  it  was  the 
best  evidence,  and  should,  therefore,  have  been 
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received,  whether  filed  before  or  after  suit 
brought.  Nor  does  it  seem  to  me  material  that 
the  Commissioners  were  not  together  when  the 
map  was  signed;  they  were  together  when  the 
survey  was  made,  of  which  the  map  is  merely 
a  written  certificate.  Although  the  map  was 
excluded,  parol  evidence  was  admitted  to  show 
that  Mr.  Le  Ray  took  possession  of  the  road 
and  cut  it  out  before  the  fence  in  question  was 
made,  or  the  farm  of  the  plaintiff  was  cleared. 
The  location  of  the  road  was  shown,  and  by 
that  location  the  fence  in  question  stood  upon 
the  road.  This  brings  me  to  the  important 
question  in  the  case,  viz.:  whether  the  proprie- 
tors of  a  turnpike  road  have  a  right  to  remove 
obstructions  from  it. 

The  Act  Relative  to  Turnpike  Companies 
passed  Mar.  13, 1807, 1  R.  L.,  231,  declares  that 
the  president  and  directors  of  such  companies,  k 
upon  paying  the  owners  of  lands  the  sums 
agreed  upon  or  assessed  and  awarded,  shall 
have  and  hold  such  lands  to  them  and  their 
successors  and  assigns  forever.  The  Company 
becomes  the  legal  owner.  Their  property  is 
not  like  that  of  an  individual,  because  the  pub- 
lic *have  a  right  of  passage,  paying  [*56O 
tolls,  and  the  owners  have  no  right  to  use  it 
for  any  other  purpose  but  a  road.  The  right 
of  property,  however,  seems  to  be  vested  in  the 
Company  as  completely  as  in  an  individual.  If 
any  injury  is  done  to  the  road,  there  can  be  no 
doubt  that  an  action  lies  by  the  Company  in 
its  corporate  name.  If  part  of  the  road  is  in- 
closed in  a  fence,  an  action  may  be  brought; 
if  a  fence  should  be  built  across  the  road,  the 
person  offending  would  be  liable  in  an  action. 
But  is  the  Company  obliged  to  resort  to  an  ac- 
tion? Must  they  permit  the  road  to  be  stopped, 
and  remain  so  until  an  action  can  be  brought 
and  disposed  of?  This  will  hardly  be  gravely 
asserted.  In  the  case  of  Hyatt  v.  Wood,  4 
Johns.,  150,  Ch.  J.  Spencer  says:  "At  com- 
mon law,  and  prior  to  the  statutes  to  prevent 
forcible  entries,  whenever  a  right  of  entry  ex- 
isted, the  disseisee  might  lawfully  regain  the 
possession  by  force.  "W  ith  respect  to  real  prop- 
erty, the  owner  having  a  right  of  entry,  may, 
since  the  statute,  enter  peaceably  upon  one 
who  is  in  possession  without  right,  by  the  very 
terms  of  those  statutes.  If  the  entry  in  such 
case  be  with  strong  hand  or  a  multitude  of 
people,  it  is  an  offense  for  which  the  party  en- 
tering must  answer  criminally;  but  it  would 
be  an  absurdity  to  say  that  he  must  also  be  re- 
sponsible in  damages,  as  for  an  injury  to  the 
person  who  has  no  right,  but  is  himself  a 
wrong  doer  in  consequence  of  his  illegal  entry." 

That  doctrine  is  peculiarly  applicable  to  the 
case  of  a  turnpike  road,  and  shows,  conclu- 
sively, that  the  Company  or  their  agents  may 
remove  obstructions  from  the  road.  I  have  al- 
ready shown  that  Mr.  Le  Ray  had  done  all  that 
was  required  of  him  to  vest  the  property  of  the 
road  in  him;  he,  therefore,  had  a  right  to  re- 
move the  fence  in  question.  The  court  below 
erred  in  rejecting  the  map,  and  in  deciding 
that  the  defendant  had  no  right  to  remove  the 
fence. 

Judgment  reversed;  venire  de  novo  to  be 
awarded  by  Jefferson  0.  P.;  costs  to  abide  the 
event. 

Cited  in-7  N.  Y.,  318 ;  31  N.  Y.,  59;  4  NT.  Y.,  158  ; 
14  Hun,  164;  7  Barb.,  425 ;  52  Barb.,  211. 
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Assumpsit  for  Money  Had  and  Received—  Mis- 
take. 

Assumpsit  for  money  had  and  received  was  held 
to  He  where,  on  a  settlement  and  delivering'  up  of  a 
bond  and  mortgage,  the  obligor  by  mistake  waa 
credited  with  a  year's  interest,  which  had  not  been 
paid. 


was  an  action  of  assumpsit,  tried  at  the 
-    Rensselaer  Circuit  in  June,  1830,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  declaration  contained  the  common  mon- 
ey counts.  The  plaintiff  proved  that  in  the  set- 
tlement of  a  bond  and  mortgage  which  he  held 
against  the  defendant,  the  defendant  was  cred- 
ited by  mistake  with  $136.32,  the  interest  of 
the  principal  sum  due  the  plaintiff  for  the  year 
ending  Apr.  1,  1825;  that  the  settlement  took 
place  Apr.  2,  1830,  when  the  sum  of  $1,448.61 
was  paid  to  the  plaintiff,  and  the  bond  and 
mortgage  assigned  by  the  plaintiff  to  a  brother 
of  the  defendant,  at  the  request  of  the  defend- 
ant. The  plaintiff  claimed  to  recover  the  above 
sum  credited  by  mistake.  The  defendant  ob- 
jected that  the  plaintiff  could  not  recover  as 
for  money  had  and  received;  that  he  should 
have  declared  either  specially  or  upon  the  orig- 
inal consideration,  and  if  the  bond  and  mort- 
gage were  canceled,  he  should  have  resorted 
to  a  court  of  equity;  which  objection  was  over- 
ruled, and  the  plaintiff  had  a  verdict  for  the 
amount  of  the  sum  credited  by  mistake,  with 
the  interest  thereof.  The  defendant  moved  for 
a  new  trial. 

Mr  J.  L.  Wendell,  for  the  defendant. 
The  action  for  money  had  and  received  will 
not  lie  unless  money  or  money's  worth  has 
been  actually  received,  as  where  property  has 
come  to  the  possession  of  the  defendant,  from 
which  a  presumption  may  be  raised  that  money 
has  been  received.  5  Burr.,  2589;  11  Johns., 
464;  2  Stark.  Ev.,  106.  Here  there  is  no  pre- 
tense that  either  money  or  property  was  act- 
ually received.  Nothing  was  received  ;  if  the 
fact  is  as  alleged  by  the  plaintiff,  the  bond  is 
not  paid,  and  the  remedy  of  the  plaintiff  is  by 
action  of  debt  on  the  bond  ;  and  if  any  embar- 
rassment arises  from  the  transfer  of  the  bond 
to  the  defendant's  brother,  the  remedy  is  in 
equity. 

562*]  *Mr.  H.  P.  Hunt,  for  the  plaintiff. 
Assumpsit  being  an  equitable  action,  may  be 
maintained  for  anything  that  has  been  treated 
by  the  parties  as  money  ;  the  defendant  here 
had  the  benefit  of  the  mistake,  and  it  was 
counted  to  him  as  money.  8  Cow.,  195;  1 
Wend.,  355  ;  3  Id.,  412  ;  4  Id.,  360  ;  6  Cow., 
465;  7  Id.,  662;  2  Wend.,  481. 

By  tfte  Court,  Sutherland,  J.  I  think  the 
motion  for  a  new  trial  should  be  denied.  The 
action  for  money  had  and  received  will  lie. 
The  mistake  was  equivalent  to  so  much  money 
to  the  defendant  ;  he  had  a  credit  to  that 
amount,  to  which  he  was  not  entitled.  The 
jury  have  found  the  fact  of  mistake,  and  there 
can  be  no  doubt  that  ex  cequo  el  bono  the  de- 
fendant ought  to  refund  to  the  plaintiff. 

New  trial  denied. 
WEND.  8. 


GOULD  v.  BANKS  &  GOULD. 

Assignment  or  Relinquishment  of  the  Copyright 
of  a  Book  must  be  in  Writing — Contract  among 
Joint  Owners  as  to  Publication,  Valid — Right 
of  Action  for  Non-Delivery,  not  Defeated  by 
Subsequent  Tender — Waiver — Tender. 

An  assignment  or  relinquishment  of  a  copyright 
of  a  book,  or  of  an  interest  in  such  copyright,  is 
void  if  not  in  writing;  the  agreement  to  assign  or 
relinquish  may  be  by  parol,  and  is  a  good  consid- 
eration for  a  promise  on  the  other  side. 

It  is  competent  to  joint  owners  of  a  copyright  of 
a  book,  to  make  a  contract  inter  se  in  reference  to 
the  printing  and  publication  of  such  book,  and  one 
will  not  be  permitted  to  set  up  against  the  other  his 
original  rights  as  a  Joint  owner,  in  violation  of  such 
contract. 

Where  a  right  of  action  has  accrued  for  the  non- 
delivery of  an  article  agreed  to  be  delivered  in  a 
certain  event,  such  right  is  not  defeated  by  a  subse- 
quent tender. 

But  if  a  tender  be  subsequently  made,  and  the 
party  to  whom  the  property  was  agreed  to  be  de- 
livered places  his  refusal  to  accept  upon  the  ground 
of  the  article  not  being  merchantable,  he  waives 
his  right  to  insist  upon  the  former  default. 

In  an  action  on  a  contract  for  the  non-delivery  of 
property,  the  plaintiff  is  at  liberty,  in  answer  to 
proof  of  tender,  to  give  evidence  that  the  property 
tendered  was  defective  In  quality. 

Citations— 1  Chit.,  298,  314 ;  1  Laws  TJ.  &.  118,  sec. 
2;  4  Camp.,  8  ;  3  Maule  &  S.,  7 ;  12  Com.  L.  K.,  258 ; 
7  Johns.,  249 ;  6  Bac.,  450 ;  3  T.  R.,  554 ;  2  Bos.  &  P., 
526;  Chip.,  Cont.,  108. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Oct.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Cir- 
cuit Judges. 

*The  plaintiff  declared  on  a  special  [*563 
contract,  stating  that  he  and  the  defendants, 
being  owners  in  common  of  the  copyright  of 
the  8th  and  9th  volumes  of  Johnson's  Reports, 
the  plaintiff  owning  one  moiety  and  the  de- 
fendants the  other  moiety  of  the  same,  and 
that  he,  the  plaintiff,  being  possessed  of  notes 
or  annotations  upon  the  8th  volume  of  the  said 
reports,  prepared  by  T.  Day,  Esq.,  it  was, 
Nov.  1,  1819,  agreed,  by  and  between  the  par- 
ties, that  the  plaintiff  should  deliver  the  said 
notes  to  the  defendants,  and  that  they  should 
forthwith  print  an  edition  of  1,250  copies  of 
the  8th  volume,  with  the  notes,  and  deliver 
one  half  of  the  edition  to  the  plaintiff  as  soon 
as  the  same  should  be  out  of  press  and  ready 
for  delivery;  and  that  he,  the  plaintiff,  should 
print  a  like  edition  of  the  9th  volume,  with 
notes,  as  soon  as  conveniently  could  be  after 
notes  to  the  volume  could  be  procured  from 
Mr.  Day,  and  deliver  the  one  half  of  such  edi- 
tion to  the  defendants  as  soon  as  the  same 
should  be  out  of  press  and  ready  for  delivery; 
and  that  in  consideration  of  the  plaintiff's 
promise,  the  defendants  promised,  etc.  The 
plaintiff  then  avers  that  he  delivered  the  notes 
prepared  by  Mr.  Day  to  the  defendants,  and 
that  they  printed  the  edition  of  1,250  copies  of 
the  said  8th  volume,  but  that  they  wholly  re- 
fused to  deliver  to  him  the  one  half  of  such 
edition.  The  declaration  also  contained  a  count 
of  another  special  contract,  stating  that  the 
parties  were  also  owners  in  common  of  the 
copyright  of  certain  notes  and  references  made 
upon  and  for  Phillips'  Treatise  on  Evidence, 
the  plaintiff  owning  one  moiety,  and  the  de- 
fendants the  other  moiety  of  such  copyright, 
it  was,  Nov.  1,  1819,  agreed  by  and  between 
the  parties  that  the  plaintiff  should  grant  to 
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the  defendants  the  privilege  of  printing  and 
publishing  on  their  own  account  a  second  edi- 
tion of  the  last  mentioned  work  with  the  notes, 
and  that  in  consideration  thereof  the  defend- 
ants should  deliver  to  the  plaintiff  100  copies 
of  the  said  work,  bound  as  soon  as  conveniently 
might  be  after  the  printing  and  publishing 
thereof.  The  plaintiff  then  avers  that  he  ac- 
cordingly did  relinquish  to  the  defendants  his 
interest  in  the  last  mentioned  copyright,  so 
far  as  respected  the  printing  and  publishing 
of  such  edition,  and  that  the  defendants  had 
and  enjoyed  the  privilege  of  printing  and  pub- 
564*]  lishing  the  same  on  *their  own  ac- 
count, and  that  they  did  print  and  publish  the 
said  edition,  but  wholly  refused  to  deliver  the 
100  copies  to  the  plaintiff.  The  defendants 
pleaded  the  general  issue,  and  gave  notice  of 
special  matter  to  be  proved  on  the  trial. 

On  the  trial  of  the  cause  the  plaintiff  proved 
the  contract  in  relation  to  the  printing  of  the 
8th  and  9th  volumes  of  Johnson's  Reports ; 
the  delivery  of  the  notes  of  Mr.  Day  to  the  de- 
fendants ;  the  publication  of  the  8th  volume  ; 
a  demand  of  half  of  the  edition,  and  a  refusal 
to  deliver.  The  witness  who  proved  the  de- 
mand an.d  refusal  also  proved  that  within  six 
months  after  the  publication  of  the  8th  volume, 
625  copies  were  tendered  to  the  plaintiff,  who 
refused  to  receive  the  same  because  they  were 
unmerchantable  ;  the  plaintiff  inquired  of  the 
witness  in  what  respect  they  were  unmerchant- 
able, but  the  inquiry  was  objected  to,  and  over- 
ruled by  the  judge,  as  inadmissible  under  the 
pleadings  in  the  cause.  The  price  of  the  books 
in  market  was  shown,  and  that  if  not  deliv- 
ered shortly  after  publication,  their  value  was 
lessened  to  the  plaintiff,  by  the  market  being 
supplied.  The  plaintiff  also  proved  the  con- 
tract as  to  the  printing  of  the  second  edition 
of  Phillips  ;  that  the  work  was  printed  by  the 
defendants,  and  their  refusal  to  deliver  more 
than  30  copies,  which  were  received  by  the 
plaintiff.  The  value  of  this  work  was  proved, 
and  the  plaintiff  offered  to  show  the  damage 
sustained  by  him  in  consequence  of  the  non- 
delivery of  the  whole  quantity  of  100  copies, 
which  evidence  was  objected  to  and  rejected, 
because  special  damages  were  not  claimed  in 
the  declaration.  The  plaintiff  having  rested, 
the  defendants  asked  that  the  plaintiff  should 
be  nonsuited,  which  motion  was  granted  by 
the  judge,  he  being  of  opinion  that  the  tender 
of  625  copies  of  Johnson's  Reports  was  a  bar 
to  a  recovery  on  the  contract  in  relation  to 
such  reports,  and  that  the  contract  of  the  de- 
fendants in  relation  to  the  100  copies  of  Phil- 
lips' Evidence  was  without  consideration,  inas: 
much  as  it  had  not  been  shown  that  the  as- 
signment of  the  plaintiff's  interest  in  the  copy- 
right of  that  work  had  been  made  in  writing. 
The  plaintiff  moved  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  H.  W.  Warner,  for  plaintiff. 
Mr.  C.  Baldwin,  for  defendant. 

565*]  *By  the  Court,  Nelson,  J.  The  idea 
that  the  agreement  in  relation  to  the  edition  of 
Phillips'  Evidence,  was  void  for  want  of  con- 
sideration, is  certainly  erroneous.  There  is 
nothing  in  the  subject-matter  of  that  agree- 
ment, requiring  it  to  be  in  writing.  The  prom- 
ise of  the  plaintiff  was  a  good  consideration  for 
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the  promise  of  the  defendants.  It  is  a  case  of 
mutual  concurrent  promises,  binding  upon 
both  parties.  1  Chit.,  298.  That  the  transfer 
of  the  plaintiff's  interest  in  the  copyright, 
which  is  the  consideration  for  the  performance 
of  the  defendants'  promise,  must  be  in  writing 
to  be  valid  and  operative,  is  true,  but  this  only 
concerns  the  manner  of  the  performance  of  the 
promise  on  the  part  of  the  plaintiff;  he  may 
bind  himself  by  parol  to  make  such  an  assign- 
ment, as  was  done  in  this  case,  notwithstand- 
ing anything  in  the  Act  of  Congress  to  the 
contrary.  1  Laws  U.  8.,  118.  This  is  not  like 
an  agreement  within  the  Statute  of  Frauds, 
which  is  itself  void  unless  in  writing.  It  is 
equally  clear  to  me,  and  this  may  be  what  the 
circuit  judge  meant,  to  entitle  the  plaintiff  to 
recover  for  the  breach  of  the  agreement  in  this 
case,  he  must  first  show  a  performance  on  his 
part,  or  that  which  is  equivalent.  The  per- 
formance of  the  conditions  or  considerations 
in  the  agreement  were  concurrent  acts,  and 
neither  party  could  sustain  a  suit  for  a  breach, 
without  showing  performance  on  his  part,  or 
an  offer  to  perform;  this  is  the  obvious  intent 
of  the  parties,  to  be  derived  from  a  fair  con- 
struction of  the  terms  of  the  agreement  as 
proved.  The  defendants  agreed  to  give  100 
copies  when  printed,  for,  or  in  consideration 
of,  the  plaintiff's  interest  in  the  copyright. 
The  pleader  so  understood  the  contract,  and 
has  accordingly  averred  performance  on  the 
part  of-  the  plaintiff.  There  is,  I  think,  a  vari- 
ance between  both  counts  upon  this  agree- 
ment and  the  proof  in  support  of  them.  The 
plaintiff  sets  out  that  it  was  agreed  that  he 
should  grant  to  the  defendants  the  privilege  of 
printing  an  edition  of  Phillips'  Evidence,  etc., 
etc.;  and  then  avers  that  he  did  relinquish  to 
them  his  interest  in  the  said  copyright,  so  far 
as  respected  the  printing  and  publishing  such 
edition,  etc.  Now,  according  to  the  proof,  it 
is  quite  clear  to  my  mind,  that  the  100  copies 
were  the  consideration  for  the  entire  interest 
of  the  plaintiff  in  the  copyright;  this  objec- 
tion was  taken  on  the  argument  of  the  case, 
but  not  *atthe  trial  and,  therefore,  can-[*566 
not  now  be  considered,  for  if  taken  at  the  trial, 
it  is  possible  it  might  have  been  obviated.  For 
the  purpose  of  this  decision,  so  far  as  this 
question  is  concerned,  the  pleadings  are  not 
to  be  taken  into  consideration.  The  assign- 
ment of  the  copyright  being  a  precedent  per- 
formance, and  being  so  averred  in  the  declara- 
tion, it  was  necessary  for  the  plaintiff  to  show 
affirmatively  that  he  had  assigned,  or  done  that 
which  was  equivalent  to  an  assignment,  before 
he  could  sustain  an  action  against  the  defend- 
ants, for  a  breach  of  the  agreement  on  their 
part;  and  as  a  transfer  of  the  copyright,  under 
the  Act  of  Congress,  by  an  author  or  proprie- 
tor, must  be  in  writing  to  pass  any  interest,  the 
assignment  which  ought  to  have  been  made, 
or  tendered,  should  have  been  in  writing.  1 
Laws  U.  S.,  118,  sec.  2;  4  Camp.,  8;  3  Maule 
&  S.,  7;  12  Com.  L  R.,  258.  For  these  rea- 
sons, I  think  the  plaintiff  cannot  recover  upon 
tbis'agreement  as  the  facts  stand,  and  the  non- 
suit is  right,  though  the  ground  upon  which  it 
was  placed  by  the  judge,  is  not  strictly  correct. 
From  an  examination  of  the  evidence,  as  to 
the  contract  to  print  and  exchange  the  8th  and 
9th  volumes  of  Johnson's  Reports,  it  is  obvious 
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that  the  promises  arc  independent  and.  conse- 
quently, either  party  may  recover  damages  for 
an  injury  arising  from  a  breach  of  them,  with- 
out showing  a  performance  on  his  part.  A 
part  of  the  consideration  of  the  plaintiff  was 
executed  at  the  time,  to  wit:  the  delivery  of 
Day's  Notes.  7  Johns.,  249;  1  Chit.,  314.  The 
defendants  were  immediately  to  proceed  and 
print  the  8th  volume,  and  as  soon  as  printed, 
to  deliver  to  the  plaintiff  one  half  of  the  edi- 
tion, and  the  9lh  volume,  which  was  to  be  giv- 
en in  exchange,  and  in  consideration  therefor, 
was  not  to  be  printed  until  the  plaintiff  could 
procure  Day's  Notes  to  that  volume,  and  when 
these  could  be  procured  was  uncertain.  It 
could  not,  therefore,  have  been  intended  by 
the  parties  that  the  delivery  of  the  respective 
editions  of  the  8th  and  9th  volumes  should  be 
concurrent  acts.  The  terms  of  the  contract 
imply  that  the  8th  volume  was  first  to  be  print- 
ed by  defendants,  and  they  agreed  to  deliver 
to  the  plaintiff  his  moiety  as  soon  as  printed. 
The  printing  of  the  9th  volume,  and  the  de- 
567*]  livery  of  the  half  *of  that  edition  to 
the  defendants  according  to  the  agreement, 
therefore,  have  nothing  to  do  with  this  case. 

Upon  the  demand  of  the  plaintiff  of  his 
share  of  the  edition  of  the  8th  volume  after  it 
was  printed,  and  the  refusal  by  the  defendants 
to  deliver  the  same,  a  right  to  damages  accrued 
to  him  to  the  extent  of  his  loss,  and  a  subse- 
quent offer  to  deliver  could  not  bar  the  recov- 
ery, if  the  plaintiff  chose  to  put  himself  upon 
that  right,  even  if  no  suit  had  been  commenced 
by  him.  It  is  not  the  commencement  of  the 
suit  which  prohibits  the  subsequent  fulfillment 
of  the  contract  by  the  defendants,  but  the  pre- 
vious default,  and  the  consequent  right  of  ac- 
tion that  has  thereby  accrued  to  the  plaintiff. 
It  is,  however,  competent  for  the  party  to 
waive  this  right  of  action,  and  accept  a  per- 
formance of  the  contract,  and  I  think  the 
plaintiff  did  so  at  the  time  of  the  tender  of  the 
625  volumes.  He  then  put  his  refusal  to  ac- 
cept the  same,  not  upon  the  former  default  or 
lapse  of  time,  but  solely  upon  the  ground  that 
the  books  were  unmerchantable.  Upon  well 
settled  principles,  this  was  a  waiver  of  all  oth- 
•er  objections  to  the  tender,  and  if  he  was  mis- 
taken in  this,  the  tender  was  good,  and  is  a  bar 
to  this  suit.  6  Bac.,  450;  3  T.  R.,  554;  2  Bos. 
&  P.,  526. 

But  I  am  at  a  loss  to  discover  any  substan- 
tial reason  for  the  rejection  of  the  evidence 
offered  by  the  plaintiff  to  show  that  the  books 
were  unmerchantable.  It  is  said  by  the  judge, 
that  the  proof  was  inadmissible  under  the 
pleadings.  The  defendants  gave  evidence  of 
the  tender  under  a  notice  accompanying  the 
general  issue.  The  sufficiency  of  the  tender, 
therefore,  at  least  so  far  as  the  plaintiff  is  con- 
cerned, was  unembarrassed  by  the  pleadings. 
It  cannot  be  necessary  to  enter  into  an  agree- 
ment, or  cite  authorities  to  show,  that  if  the 
books  were  unmerchantable,  either  as  to  mate- 
rial or  execution,  the  tender  would  be  defect- 
ive, and  no  legal  performance  of  the  agree- 
ment. 6  Bac.,  450;  Chip.  Cont.,  108.  .It  was 
unnecessary  to  make  it  a  part  of  the  agreement 
on  either  side  that  the  books  should  be  printed 
in  a  skillful  and  workmanlike  manner.  The 
law  implies  this  from  the  contract  itself — ex- 
.acting  from  every  man  common  honesty  in  the 
WENU.  8. 


execution  of  his  agreements,  without  specially 
providing  for  it.  The  pleadings  had  nothing 
to  do  with  this  part  of  the  case.  The  evidence 
of  the  *plaintiff  had  driven  thedefend-[*568 
ants  to  their  defense  under  the  notice  accom- 
panying the  general  issue,  and  the  evidence  of 
the  plaintiff  was  offered  by  way  of  rebut- 
ting it. 

Much  was  said  on  the  argument,  and  many 
authorities  cited,  to  show  that  from  the  fact 
of  these  parties  being  partners  in  the  copy- 
right, the  defendants  had  a  right,  as  such  part- 
ners, to  print  the  8th  volume  according  to 
their  own  discretion,  and  the  plaintiff  could 
not  complain.  But  the  obvious  answer  to  all 
this  is,  that  the  very  agreement  was  a  dissolu- 
tion pro  tanto  of  the  partnership  as  between 
the  parties  themselves  and,  therefore,  the 
foundation  of  the  argument  fails.  It  surely 
cannot  be  gravely  pretended  that  these  parties 
were  not  fully  competent  to  make  this  agree- 
ment, and  the  obligation  on  the  defendants  to 
print  in  a  workmanlike,  or  merchantable  man- 
ner, necessarily  grows  out  of  the  contract 
which  they  entered  into,  and  is  a  consequence 
that  cannot  be  avoided,  without  destroying  the 
contract  itself.  There  is  no  principle  or  au- 
thority which  will  inhibit  such  a  contract  be- 
tween parties,  because  they  may  be  partners 
in  the  subject-matter  of  it.  They  may  bind 
themselves  by  a  private  agreement  concerning 
the  partnership  business,  but  so  far  as  third 
persons  may  be  interested,  it  would  be  inop- 
erative as  to  them. 

Upon  the  whole,  I  am  satisfied  that  the 
plaintiff  could  not  recover  upon  the  evidence 
on  the  contract  as  to  Phillips'  Evidence,  but 
that  the  judge  erred  in  excluding  testimony 
that  the  8th  volume  was  not  printed  in  a  mer- 
chantable or  workmanlike  manner,  in  answer 
to  the  evidence  of  tender. 

New  trial  granted  ;  costs  to  abide  the  event. 

Limited— 24  N.  Y.,  370. 

Cited  in— 18  N.  Y.,  341 ;  51  Barb..  190  ;  64  Barb.,  30 ; 
10  Bos..  349 ;  7  Daly,  103. 
See— 96  U.  S.,  268 ;  18  Am.  Rep.,  276  (64  Me.,  458). 


»TENNY  v.  FILER.         [*569 

Justices — Autlwrity  of,  to  Enter   Judgment  on 
Confession. 

A  judgment  in  a  justice's  court  cannot  legally  be 
entered  on  confession,  unless  the  defendant  is 
brought  in  by  summons  or  voluntarily  appears  in 
court  and  confesses  judgment;  authority  given  to 
the  justice,  at  an  accidental  meeting  in  the  street  to 
enter  judgment,  is  not  sufficient. 

Citation— 15  Johns.,  476. 

ERROR  from  the  Monroe  C.  P.  Filer  sued 
Tennyin  trespass  de  bonis  asportatis  before 
a  jus'tice,  and  recovered  judgment.  The  de- 
fendant appealed  to  the  Monroe  C.  P. ,  and  on 
the  trial  in  that  court  the  plaintiff,  in  support 
of  his  right  to  recover,  proved  a  justice's  judg- 
ment against  one  Brooks,  an  execution  issued 
thereon,  and  a  purchase  of  some  wheat  in  the 
ground,  for  the  taking  of  which  the  action  was 
brought.  It  appeared  that  neither  a  summons 
nor  other  process  had  been  issued  against 
Brooks,  the  party  against  whom  the  judgment 
was  entered,  nor  did  he  appear  before  the  jus- 
tice and  confess  judgment,  otherwise  than 
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thus  :  as  the  justice  was  crossing  a  street  to  a 
house  where  he  that  day  was  to  hold  a  court, 
Brooks  told  him  he  might  enter  judgment  in 
favor  of  W.  Pixley  on  that  note,  and  the  jus- 
tice accordingly  entered  a  judgment  in  favor 
of  Pixley  against  Brooks,  for  $18.44,  dam- 
ages and  costs.  The  defendant  requested  the 
C.  P.  to  charge  the  jury  that  the  judgment 
was  void,  and  all  proceedings  under  it  ir- 
regular, as  it  was  entered  on  confession  with- 
out process,  and  no  appearance  of  the  defend- 
ant, except  in  the  street.  The  court  charged 
the  jury  that  it  was  a  sufficient  appearance,  if 
the  defendant  met  the  justice  anywhere,  and 
directed  judgment  to  be  entered  against  him  on 
a  note.  Ths  jury  found  for  the  plaintiff,  who 
entered  judgment  upon  the  verdict.  The  de- 
fendant sued  out  a  writ  of  error. 

Mr.  H.  Gay,  for  plaintiff  in  error. 

Mr.  S.  Boughton,  for  defendant  in  error. 

By  the  Cotftt,  Savage,  Gli.  J.  The  appear 
ance  and  confession  of  judgment  by  Brooks 
shown  in  this  case  was  not  an  appearance  and 
57O*J  *confession,  within  the  meaning  of  the 
statute.  By  the  Act  of  1824.  sec.  12,  a  justice 
of  the  peace  is  authorized  "To  enter  a  judg- 
ment by  confession  of  the  defendant."  The 
phraseology  of  the  Act  of  1818  is  in  the  same 
terms,  and  under  that  statute  this  court  laid 
down  the  broad  principle,  "That  a  justice 
could  not  legally  enter  a  judgment,  unless  the 
defendant  appeared  in  person,  or  by  attorney 
before  him,  in  court,  and  confessed  judgment, 
or  had  been  duly  summoned,  as  in  ordinary 
cases."  Biomaghin  v.  Throop,  15  Johns.,  476. 
If  that  decision  be  law,  the  court  below  erred. 
If  there  has  been  a  loose  practice  as  to  the  en- 
try of  judgments  by  justices  on  confession,  as 
in  the  present  case,  it  has  been  wrong,  and  the 
sooner  it  is  corrected  the  better.  The  entry  of 
the  judgment  was  a  nullity.  The  judgment  of 
the  C  P.  must  be  reversed,  and  as  the  plaintiff 
cannot  recover  on  the  title  he  set  up,  there  is 
no  necessity  for  a  venire  de  now. 

Judgment  reversed. 

Distinguished— 40  Barb.,  324. 

Cited  In— 10  Wend.,  497 ;  1  Denio,  82 ;  62  Barb.,  616 ; 
40  Am.  Dec.,  47  (1  Doug.,  199). 


MITCHELL  v.  BORDEN. 

Slander — Charge    of    Perjury — Justification — 
Pleading  and  Practice. 

In  slander,  for  charging  the  plaintiff  with  having 
sworn  false,  if  the  defendant  intends  to  justify 
under  a  notice  subjoined  to  his  plea,  he  must  give 
notice  that  he  will  prove  not  only  that  the  defend- 
ant swore  false,  but  that  he  swore  willfully  or  cor- 
ruptly false. 


NOTE.— Slander—  Charge  of  perjury— Justification 
by  proving  truth  of  charge— Evidence  necessary.  See 
Woodbecfc  v.  Keller,  6  Cow.,  118,  note.  Distinction  be- 
tween charae  of  uerjuriiand  ctuirye  of  having  sworn  to 
a  lie.  See  Hopkins  v.  Beadle,  1  Cai.,  347,  note.  See, 
generally,  Van  Kcnsselaer  v.  Dole,  1  Johns.  Cas.,  279, 
note;  Dole  v.  Van  Kensselaer,  1  Johns.,  330,  note; 
Lewis  v.  Few,  5  Johns.,  1,  note:  Thorn  v.  Blanch- 
ard,  5  Johns..  508,  note ;  Foot  v.  Tracy,  1  Johns.,  46, 
note;  Hotchkiss  v.  Lathrop,  1  Johns.,  286,  note; 
Buys  v.  Gillcspic,  2  Johns.,  115,  note;  Tillotson  v. 
Cheetham,  3  Johns.,  06,  note ;  Hopkins  v.  Beadle,  1 
Cai.,347,note ;  Lylc  v.Clason,  1  Cai., 581, note 'Thomas 
v.  Croswell,  7  Johns..  264,  note;  Foot  v.  Brown,  8 
Johns.,  64.  note ;  Martin  v.  Stillwell.  13  Johns..  275, 
note;  Bullock  v.  Koon,  9  Cow.,  30,  note:  Bewail  v. 
Catlin.  3  Wend.,  291,  note. 
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Where  evidence  of  justification  is  objected  to  on 
the  ground  of  the  insuflSciency  of  the  notice,  and 
excluded,  the  defendant  is  not  allowed  to  comment 
to  the  jury  upon  such  objection. 

Citation— 13  Johns.,  475. 

TERROR  from  the  Oneida  C.  P.  Borden  sued 
Jj  Mitchell  in  slander,  for  charging  him  with 
having  sworn  false  on  the  trial  of  a  cause  in 
which  one  Wynkoop  was  plaintiff  and  Mitchell 
defendant.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  that  on  the  trial  of  the 
cause  he  would  prove  that  Borden,  being 
called  as  a  witness,  was  objected  to  as  inter- 
ested, and  was  sworn  on  his  wire  dire,  and> 
stated  that  he  was  not  interested  in  the  event 
of  the  suit;  that  he  was  not  a  party  to  a  certain 
contract  for  the  hewing  of  timber  on  which  the 
suit  in  question  was  brought,  and  labored  as  a 
hired  *man  for  others  in  hewing  the  [*571 
timber  ;  whereas,  in  truth  and  in  fact,  he  was 
interested  in  the  event  of  the  suit,  was  a  party 
to  the  contract,  and  did  not  work  as  a  hired 
man  for  others  while  hewing  the  timber  ;  and 
also,  that  he  would  prove  that  on  the  trial  of 
the  said  cause,  the  quantity  and  quality  of  the 
timber  hewn,  and  the  manner  of  performance, 
became  material  inquiries,  and  that  Borden 
testified  that  the  quantity  stipulated  for  was 
got  out,  and  that  none  of  the  timber  was  less 
than  seven  inches  square ;  whereas,  in  truth 
and  in  fact,  the  quantity  agreed  for  was  not 
got  out,  and  some  of  the  timber  was  less  than 
seven  inches  square.  After  the  plaintiff  had 
given  proof  in  support  of  his  declaration  and 
had  rested,  the  defendant  offered  to  prove  the' 
truth  of  the  words  spoken,  and  that  the  evi- 
dence given  by  Borden  was  false  in  the  partic- 
ulars specified  in  the  notice.  The  plaintiff  ob- 
jected to  the  evidence,  insisting  that  the  notice 
was  defective  in  form  and  substance,  and  was 
not  a  notice  of  justification  ;  the  court  sus- 
tained the  objection.  In  addressing  the  jury, 
the  counsel  for  the  defendant  was  about  com- 
menting upon  the  objection  of  the  plaintiff  to 
the  evidence  of  justification,  when  the  counsel 
for  the  plaintiff  objected  to  such  comments, 
and  the  court  sustained  the  objection,  ruling- 
that  the  objection  to  the  proof  in  justification 
was  not  a  proper  subject  of  comment.  The  de- 
fendant excepted,  and  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
The  notice  was  sufficient  to  authorize  the 
proof  ;  the  object  of  allowing  a  notice  is  to 
dispense  with  form  ;  if  the  substance  of  the- 
matters  intended  to  be  relied  on  in  defense  is 
stated,  it  is  enough  ;  notice  by  a  defendant 
that  he  would  insist  upon  the  Statute  of  Limita- 
tions would  be  good  without  stating  that  he 
did  not  promise,  or  that  the  action  did  not  ac- 
crue within  6  years,  etc.;  so  notice  that  he 
would  justify  under  process  of  a  justice  of  the 
peace  would'be  good  without  alleging  jurisdic- 
tion in  the  justice.  The  notice  here  was  as  defi- 
nite as  an  indictment  for  perjury,  and  the 
plaintiff  could  not  fail  of  understanding  its  ob- 
ject. The  court  also  erred  in  prohibiting  the 
comments  of  counsel  upon  the  objection  of  the 
plaintiff  to  the  introduction  of  the  [*572 
proof  ;  it  was  a  fair  and  legitimate  subject  of 
comment. 

Mr.  H.  Denio,  for  defendant  in  error.  The 
court  correctly  excluded  the  proof  ;  the  notice- 
did  not  apprise  the  plaintiff  that  the  defendant 
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intended  to  prove  that  the  plaintiff  had  been 
guilty  of  perjury ;  it  might  well  be  that  the 
plaintiff  in  giving  his  testimony,  had  been  la 
boring  under  a  mistake,  and  though  his  testi- 
mony might  have  been  false,  still  if  it  was  not 
corruptly  false,  the  defendant  was  not  justified 
in  imputing  the  crime  of  perjury.  The  decision 
of  this  court  in  Shepard  v.  Merrill,  13  Johns., 
475,  supports  the  decision  of  the  C.  P. ;  it  is 
directly  in  point,  lays  down  a  clear  and  salu- 
tary rule,  and  ought  not  to  be  disturbed.  As 
to  the  second  ground  of  error,  if  the  testimony 
offered  was  correctly  excluded,  the  objection 
to  its  admission  ought  not  to  prejudice  the 
plaintiff. 

By  the  Court,  Sutherland,  J.  The  decision 
of  the  court  below  in  excluding  the  evidence 
offered,  was  in  precise  accordance  with  the 
principle  settled  by  this  court  in  Shepard  v. 
MerrM,  13  Johns.,  475.  If  the  matter  contained 
in  the  notice  had  been  put  in  the  form  of  a 
plea,  it  would  most  obviously  have  been  bad 
upon  general  demurrer  ;  it  simply  alleges  that 
the  facts  sworn  to  by  the  defendant  were  not 
true,  but  contains  no  allegation  or  intimation 
that  such  falsehood  was  willful  or  corrupt ; 
for  aught  that  is  disclosed  or  averred  in  the 
notice,  it  may  have  been  an  unintentional  and 
innocent  mistake  on  the  part  of  the  plaintiff. 
There  is  no  hardship  in  compelling  a  defend- 
ant when  he  means  to  justify  slanderous 
words,  to  say  so  in  clear  and  unequivocal 
terms.  The  rule  adopted  in  the  case  referred 
to,  affords  a  test  of  easy  and  universal  applica- 
tion, and  it  would  be  unwise  to  unsettle  it  and 
substitute  the  vague  inquiry  whether  the  op- 
posite party  was  or  was  not,  in  all  probability, 
actually  apprised  of  what  the  defendant  in- 
tended by  it. 

On  the  second  ground  excepted  to,  it  is 
equally  clear  the  court  were  correct. 

Judgment  affirmed, 

Questioned— 26  Wend.,  393. 

Cited  in-24  Wend.,  107 ;  13  Barb.,  223. 

See— 24  Am.  Rep.,  683  (35  Mich.,  3T1). 


573*]      *GILMAN  v.  LOWELL. 

Slander — Charge  of  Perjury  —  Circumstances 
Disproving  Malice,  Admitted  in  Mitigation  of 
Damages — Evidence  as  to  Hank  and  Condition 
of  Plaintiff. 


Slander  lies  for  saying  of  another,  "  be  has  sworn 
falsely,  and  I  will  attend  to  the  grand  jury  respect- 
ing1 it,"  without  a  coKoqtiium  showing  the  speaking 
of  the  words  to  refer  to  proceedings  in  which  per- 
jury could  have  been  committed. 

Circumstances  which  disprove  malice,  but  do  not. 
tend  to  establish  the  truth  of  the  charge,  may  be 
given  in  evidence  in  mitigation  of  damages  ;  thus, 
where  a  party  charged  another,  against  whom  a  jus- 
tice's judgment  was  obtained,  with  false  swearing, 
in  making  oath  that  he  was  a  feeholder,  he  was  al- 
lowed to  show,  that  on  search  for  the  deed  in  the 
clerk's  office,  where  by  law  it  was  required  to  be  re- 
corded, it  was  not  found,  owing  to  a  mistake  of  the 
recording  officer  in  indexing  his  records. 

Notwithstanding  such  proof,  the  plaintiff  is  enti- 
tled to  recover. 

It  seems,  that  in  the  action  of  slander  the  plaint- 
iff's rank  and  condition  in  life  may  be  given  in  evi- 
dence to  enhance  the  damages. 

Citations— 1  Cai.,  347,  349;  6  Johns.,  82 ;  2  Johns.,  10, 
12  ;  1  Johns.,  505 : 1  Binn.,  85.  573 : 6  Cow.,  87 : 2  Binn., 
60 ;  5  Cow.,  500, 513,  518 ;  7  Cow.,  613,  633 ;  Str.,  1200  :  ft 
Mass.,  518:  3  Mass.,  552;  1  Pick.,  19;  3  Pick.,  377;  a 
Wend.,  396;  1  Nott  &  McC.,  268;  5  Munf.,  16 ;  6  Munf., 
465 ;  3  Conn.,  466 ;  1  Maule.  &  S.,  285 ;  4  Conn.,  414 ;  Z 
Camp.,  251;  Stark.Tr.  on  Sland.,  408, 409, 410;  4  Wend., 
662. 

THIS  was  an  action  of  slander,  tried  at  the 
Clinton  Circuit  in  Jan.,  1830,  before  the 
Hon.  Esek  Coweii,  one  of  the  Circuit  Judges. 
A  witness  for  the  plaintiff  testified  that  in 
Dec.,  1828,  the  defendant  accused  the  plaintiff 
with  having  sworn  falsely  in  regard  to  some  of 
their  business,  and  said  something  about  com- 
plaining to  the  grand  jury  or  attending  to  the 
grand  jury.  In  May,  1829,  the  plaintiff,  at- 
tended by  a  friend,  called  on  the  defendant  and 
demanded  an  explanation — the  defendant  or- 
dered him  out  of  his  store  ;  the  plaintiff  per- 
sisted in  his  demand,  when  the  defendant  told 
him  that  he  had  sworn  before  Lynde  that  a 
deed  was  on  record,  and  that  he  had  searched 
for  it,  and  the  clerk  had  searched  for  it,  and 
could  not  find  it,  and  that  he  would  attend  to 
the  grand  jury  respecting  it.  The  plaintiff 
rested,  and  the  defendant  moved  for  a  nonsuit, 
insisting  that  the  words  spoken  were  not  ac- 
tionable, without  proof  of  a  colloquium  in  re- 
gard to  some  legal  proceeding  in  which  perjury 
could  be  committed.  The  motion  for  a  nonsuit 
was  overruled.  The  counsel  for  the  defendant, 
in  opening  his  defense  to  the  jury,  stated  that 
it  would  be  proved  that  Lowell,  the  defendant, 
had  recovered  a  judgment  against  Oilman, 
the  plaintiff,  and  one  Wood,  before  Justice 
Lynde,  for  a  sum  exceeding  $25  ;  that  Lowell 
asked  for  an  execution  to  issue  forthwith,  and 


NOTE.— Slander— Mitigatwn  of  damages. 

Any  facts  and  circumstances  tending  to  show  the 
absence  of  malice  on  the  part  of  defendant,  when  he 
uttered  the  slander,  are  admissible  in  evidenc-e  in 
mitigation  of  damages.  Bush  v.  Prosser.  11  N.  Y., 
347 ;  Bisbey  v.  Shaw,  12  N.  Y.,  67 :  Hutchinson.  v. 
Wheeler,  35  Vt.,  330 ;  Shoulty  v.  Miller,  1  Cart.  (Ind.), 
544 ;  Hay  wood  v.  Foster,  10  Ohio,  88 ;  Huson  v.  Dale, 
19  Mich.,  17 ;  Alpiu  v.  Morton,  21  Ohio  St.,  536 ;  Hin- 
kle  v.  Davenport  38  Iowa,  355 ;  Springstein  v.  Field, 
Anth.  (N.  Y.),  185;  Baker  v.  Wilkins,  3  Barb.,  220: 
Henson  v.  Veatch.  1  Blackf .,  369 :  Case  v.  Marks,  20 
Conn.,  248;  Sheahan  v.  Collins,  20111..  325;  Bridge- 
man  v.  Hopkins,  34  Vt.,  532 ;  Vanderveer  v.  Sutphin, 
5  Ohio  St.,  293 :  Moore  v.  Clay,  24  Ala.,  235  ;  Miles  v. 
Harrinsrton,  8  Kan.,  425. 

In  New  York,  prior  to  the  adoption  of  the  Code, 
evidence  tending  to  prove  the  truth  of  the  words 
spoken  wasnot  admissible  in  mitigation  of  damages. 
See  Van  Ankin  v.  Westfall,  14  Johns.,  233 ;  Bisbey 
v.  Shaw,  12  N.  Y.,  67.  See,  also,  Wormouth  v.  Cra- 
mer, 3  Wend.,  395 ;  Purple  v.  Horton,  13  Wend.,  9 ; 
Fero  v.  Ruscoe,  4  N.  Y.,  162 ;  Inman  v.  Foster,  8 
Wend.,  602 ;  Mapes  v.  Weeks,  4  Wend..  659 ;  Ken- 
nedy v.  Gifford,  19  Wend.,  296;  Graham  v.  Stone,  6 
How.  Pr.,  15;  Cole  v.  Perry,  8  Cow.,  214:  Douglass  ! 
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v.  Tousey,  2  Wend.,  352 :  Lister  v.  Wright,  2  Hill,  320  ; 
Richardson  v.  Northup,  56  Barb..  105;  Underbill  v. 
Taylor,  2  Barb..  348. 

See,  generally,  as  to  what  may  be  shown  in  mitiga- 
tion. Shoulty  v.  Miller,  1  Ind.,  544 ;  Brown  v.  Brooks, 

3  Ind.,  518 ;  Evans  v.  Smith,  5  T.  B.  Mon.  (Ky.).  363  ; 
M'Clintock  v.  Crick,  4  Iowa,  453 ;  Steever  v.  Beehler. 
1  Miles  (Pa.),  146 ;  Williams  v.  Greenwade,  3  Dana 
432 ;  Morehead  v.  Jones,  2  B.  Mon.  210 ;  Shelton  v. 
Simmons,    12    Ala.,  466;  Leister   v.  Smith,  2  Root 
(Conn.),  24  ;  Winchell  v.  Strong.  17  111..  597 ;  M'Nutt 
v.  Young.  8  Leigh.    (Va.),  542 ;   Ranger  v.  Good- 
rich, 17  wis.,  78 ;   Galloway  v.  Courtney,  10  Rich. 
(S.    C.).  414:    Cooke   v.   O'Brien,  2    Cr.  C.  C.,    17; 
Turner  v.  Foxall,  2  Cr.  C.  C.,  324. 

As  to  what  may  not  be  sliown  in  mitigation,  see, 
generally.  Ayers  v.  Coville,  18  Barb.,  260:  Bradford 
v.  Edwards,  32  Ala.,  628;  Watson  v.  Churchill.  5 
Day  (Conn.).  256:  Swift  v.  Diekerman,31  Conn.,  285  ; 
Blickenstaff  v.  Pen-in,  27  Ind.,  527 ;  Petrie  v.  Rose, 
5  Watts  and  S.  (Pa.),  364:  Bradley  v.  Gibson,  9  Ala., 
408 :  Regnier  v.  Cabot,  7  III..  34 ;  Matthews  v.  Davis, 

4  Bibb.  (Ky.).  173;  Sheffill  v.  Van  Deusen,  15  Gray 
485 ;  Howe  v.  Perry.  15  Pick.  508 :  Treat  v.  Brown- 
ing, 4  Conn.,  408 ;  Larned  v.  Buffington,  3  Mass.,  546. 
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574*]  *made  the  requisite  oath;  that  Gilman 
complained  that  such  application  was  unneces- 
sary and,  to  show  it  to  be  so,  made  oath  vol- 
untarily before  the  justice  that  he  was  a  free- 
holder and  had  a  deed  of  land,  and  that  the 
same  was  recorded  in  the  clerk's  office  of  the 
County  of  Clinton  ;  that  Lowell  thereupon 
withdrew  his  application  for  an  execution, 
took  a  transcript  of  the  judgment,  filed  it  in 
the  clerk's  office,  and  requested  the  clerk  to 
search  for  the  record  of  the  deed  to  Gilman, so 
that  he  might  know  the  premises  upon  which 
his  judgment  would  be  a  lien.  That  the  clerk 
searched  the  records  and  informed  Lowell  that  I 
no  such  deed  was  on  record  ;  that  Lowell  re- 
quested the  clerk  to  search  with  great  care, 
stating  to  him  the  reason  of  his  particularity  ; 
that  the  clerk  made  a  second  search,  and  again 
told  him  there  was  no  such  deed  on  record  ; 
that  Lowell  subsequently  caused  another 
search  to  be  made,  which  was  equally  unsuc- 
cessful. That,  in  fact,  however,  the  deed  was 
recorded,  but  a  mistake  had  occured  in  index- 
ing the  records,  and  the  error  was  discovered 
only  by  the  production  of  the  deed  to  the  clerk, 
from  an  indorsement  on  the  back  of  which  the 
time  of  its  record  was  learned.  Previous,  how- 
ever, to  the  discovery  of  the  error,  Lowell  had 
taken  out  execution  on  his  judgment,  and  sup 
posing  he  had  no  security  on  real  estate, pressed 
the  collection  of  it  from  other  property  of 
which  Gilman  complained,  and  the  conversa- 
tions which  had  been  testified  to  were  the  con- 
sequence, which  took  place  before  Lowell  had 
any  knowledge  of  the  deed  being  in  fact  re- 
corded. To  the  plea  of  the  general  issue  put 
in  by  the  defendant,  he  had  subjoined  a  notice, 
that  on  the  trial  of  the  cause  he  would  prove, 
that  although  the  statements  made  by  Gilman 
in  respect  to  his  deed  were  true,  that  he  held 
such  deed,  and  that  the  same  was,  in  fact,  re- 
corded, yet,  that  after  such  statements  by  Gil- 
man,  and  before  the  speaking  of  the  words, 
he,  Lowell,  caused  diligent  search  to  be  made 
at  the  clerk's  office  for  the  deed,  and  that  ow- 
ing to  a  mistake  in  the  indexing  of  the  records, 
the  record  of  the  deed  in  question  could  not  be 
found,  and  that  he,  Lowell,  was  informed  by 
the  clerk  that  it  could  not  be  found,  and  that 
at  the  time  of  the  speaking  of  the  words 
charged  in  the  declaration,  he  had  reason  to 
believe,  and  did  believe,  that  no  such  deed  was 
575*1  in  fact  *recorded.  The  evidence  thus 
offered  to  be  given  was  objected  to  by  the 
plaintiff,  and  overruled  by  the  presiding  judge 
The  plaintiff  had  a  verdict  for  $250,which  the 
defendant  now  moved  to  set  aside. 

Mr.  S.  Stevens,  for  the  defendant.  The 
words  in  themselves  are  not  actionable,  not- 
withstanding the  addition  to  the  charge  that 
the  defendant  would  complain  to  the  grand 
jury.  Actionable  words  are  those  that  convey 
the  charge  of  prejury  in  a  clear  unequivocal 
manner,  and  which  admit  of  no  uncertainty. 
Hopkins  v.  Beedle,\  Cai.,349;  see,  also,  3  Wils.. 
186;  6  T.  R.,  194  ;  1  Rolle  Abr.,  70  ;  Cro.  Jac., 
190  ;  1  Johns.,  505  ;  2  Id.,  10.  Although  the 
party  intended  to  impute  a  crime,  if  the  words 
in  legal  acceptation  do  not. import  the  charge 
of  a  crime,  the  speaker  is  not  liable.  Cro.  Eliz., 
416.  This  principle  is  fully  illustrated  in  Dex- 
ter v.  Tuber,  12  Johns.,  289,  where  the  defend- 
ant manifestly  intended  to  charge  the  plaintiff 
474 


with  felony,  yet  because  he  stated  the  crime  to 
consist  in  stealing  hoop-poles  and  saw-logs  from 
off  the  land  of  third  persons,  and  the  terms  be- 
ing held  to  be  applicable  equally  to  standing  as 
to  felled  timber,  the  jury  were  instructed  that 
they  might  consider  the  words  as  applicable  to 
the  former,  and  if  they  should  so  find,  that  the 
defendant  was  not  liable  ;  and  the  instruction 
thus  given  to  the  jury  was  sanctioned  by  the 
court  in  term.  See,  also,  Cro.  Jac.,  446.  The 
law  presumes  that  the  bystanders  understand 
the  words  spoken,  as  the  law  regards  them. 
The  words  being  spoken  in  reference  to  a  par- 
ticular transaction,  and  so  stated  at  the  time, 
it  was  incumbent  on  the  plaintiff  to  have  shown 
that  in  the  transaction  alluded  to,  the  crime  of 
perjury  might  have  been  committed,  that  is, 
that  the  swearing  was  of  that  kind,  that  if  a 
party  swore  false,  he  might  by  law  be  pun- 
ished for  prejury.  13  Johns.,  81;  20  Id.,  388; 
9  Cow.,  30;  1  Wend.,  475  ;  4 Id.,  531.  At  all 
events,  the  evidence  offered  by  the  defendant- 
should  have  been  received  in  mitigation  of  dam- 
ages. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  The 
rule  laid  down  in  Hopkins  v.  Beedle,  1  Cai.,349, 
prevails  no  more,  either  here  or  in  England. 
Slanderous  words,  it  is  now  conceded,  are  to  be 
*understood  according  to  their  natural  [*576 
import,  and  as  ordinary  hearers  would  under- 
stand them.  6  Cow.,  87;  see,  also,  5 Id.,  503 ;  2 
Wend., 536; 4 Id., 325;  3  Cow., 331.  By  adding  to 
charge  the  of  false  swearing,  that  he  would  com- 
plain to  the  grand  jury,  the  bystanders  were  giv- 
en to  understand  that  the  defendant  imputed  to 
the  plaintiff  an  indictable  bffense.  Such  was  the 
construction  given  by  this  court  in  Fox  v.  Van- 
derbeck,  5 Cow.,  513,  to  the  words  there  spoken; 
the  defendant  interrupted  the  plaintiff  while 
testifying,  and  told  him  it  was  not  so,  and  re- 
quested the  justice  to  keep  the  minutes  of  his 
testimony,  as  he  wanted  them  to  prosecute  for 
perjury.  If  the  words  were  actionable,  it  was 
not  necessary  to  prove  that  they  were  spoken 
in  reference  to  a  transaction  in  which  the  crime 
imputed  might  be  committed  ;  the  cases  cited 
in  support  of  the  defendant's  position  were 
cases  of  words  not  actionable. 

Was  the  evidence  offered  in  mitigation  ad- 
missible? The  injury  to  the  plaintiff  is  as  great 
where  the  defendant  believes  the  charge  to  be 
true  which  he  makes,  as  where  he  knows  it  to 
be  false.  See  the  cases  stated  by  Chancellor 
Wai  worth,  in  King  v.  Root,  4  Wend.,  137,  and 
his  comments  upon  them.  The  belief  of  the 
defendant  in  the  truth  of  the  charge  is  no  bar, 
nor  can  it  be  given  in  evidence  in  mitigation,  un- 
less where  the  plaintiff  has  given  evidence  in  ag- 
gravation. For  privileged  communications, as  in 
giving  the  character  of  a  servant,  no  action  lies, 
unless  express  malice  is  shown;  and  where  evi- 
dence in  such  cases  is  given  to  show  malice, 
the  defendant  may  rebut  it  by  proof,  to  show 
that  he  had  reason  to  believe  what  he  asserted. 
In  ordinary  cases  of  slander,  the  false  speaking 
of  the  words  shows  malice  ;  the  law  implies 
malice,  and  the  defendant  cannot  rebut  the 
conclusion.  If  evidence  of  the  belief  of  the 
defendant  is  at  all  admissible,  it  can  be  received 
only  under  a  special  plea  admitting  the  false- 
hood of  the  charge.  1  Pick.,  19. 

By  tlie  Court,  Savage,  Ch.  J.     There  are 
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two  questions  presented  in  this  case.  1.  Wheth- 
er the  words  proved  are  actionable  in  them- 
selves. 2.  Whether  the  evidence  offered  in 
mitigation  should  have  been  received. 
577*]  *  Whether  the  words  are  actionable 
or  not,  depends  on  the  question  whether  they 
convey  to  the  hearer  the  charge  of  perjury. 
"Actionable  words  are  those  that  convey  the 
charge  of  perjury  in  a  clear,  unequivocal  man- 
ner, and  which  admit  of  no  uncertainty."  To 
say,  "You  have  sworn  to  a  lie."  is  not  action- 
able, for  it  may  mean  extrajudicial  swearing. 
1  Cai.,  347-349.  To  say  of  another  that  "He 
has  sworn  falsely;  he  has  taken  a  false  oath 
against  me  in  'Squire  Jamison's  court,"  is  not 
actionable,  there  being  no  colloquium  about  that 
court,  or  any  cause  pending  there,  and  no 
averment  that  Jamison  had  authority  to  hold 
a  court  in  which  an  oath  might  be  judicially 
administered.  But  where  it  appears  that  a  law- 
ful oath  was  administered  in  a  court  of  law, 
and  the  witness  is  contradicted  when  testify 
ing  to  a  material  point,  and  it  is  so  averred  in 
the  declaration,  an  action  lies.  6  Johns.,  82. 
Where  the  charge  is  perjury,  it  will  be  intend- 
ed that  it  was  in  some  court  of  justice,  or  be- 
fore some  officer  where  perjury  might  be  com- 
mitted; "but  for  a  charge  of  false  swearing,  no 
action  lies,  unless  the  declaration  shows  that 
the  speaking  of  the  words  had  a  reference  to  a 
judicial  court  or  proceeding."  2  Johns.,  10,  12; 
1  Id.,  505;  1  Binn.,  573;  2  Id.,  60.  It  is  well 
settled  that  words  are  to  be  understood  accord- 
ing to  their  natural  import,  and  as  ordinary 
hearers  would  understand  them.  6  Cow.,  87. 
And  in  Fox  v.  Vanderbeck,  5  Cow.,  513,  words 
like  those  charged  in  this  declaration  and 
proved,  were  held  to  convey  the  charge  of  per- 
jury. In  that  case,  while  the  plaintiff  was  tes- 
tifying before  a  justice,  the  defendant  inter- 
rupted him,  and  told  him  it  was  not  so.  The 
defendant  also  requested  the  justice  to  keep 
minutes,  saying  he  wanted  them  to  prosecute 
for  perjury  ;  or  he  wanted  them  to  go  to  some 
lawyer,  to  prosecute  the  plaintiff.  Sutherland, 
</.,  in  giving  the  opinion  of  the  court,  says: 
"  The  words  are  actionable,  they  are  calculat- 
ed to  convey  to  the  mind  of  an  ordinary  hear- 
er the  imputation  of  the  crime  of  perjury."  In 
this  case  there  was  a  distinct  charge  of  false 
swearing,  followed  by  a  threat  that  the  defend- 
ant would  complain  to  the  grand  jury,  or  at- 
tend to  the  grand  jury  respecting  it.  Why 
complain  to  the  grand  jury,  but  to  procure  an 
indictment  ?  And  why  indict  for  false  swear- 
ing, unless  perjury  has  been  committed  ?  A 
578*]  person  is  not  punishable  *for  false 
swearing,  unless  he  has  commited  perjury. 
An  intimation,  therefore,  that  the  plaintiff  was 
indictable  for  swearing  false,  necessarily  con- 
tains an  assertion  that  he  has  committed  the 
crime  of  perjury.  On  the  first  point,  there- 
fore, I  think  the  circuit  judge  was  correct  in 
deciding  that  the  words  taken  all  together, 
contained  a  charge  of  perjury,  and  are  action- 
able. ' 

1.— Where  the  words  were.  "  Thou  art  a  forsworn 
man  ;  I  will  teach  thee  the  price  of  an  oath,  and  will 
set  thee  on  the  pillory,"  they  were  held  actionable, 
because  the  defendant  showed  that  he  meant  to  im- 
pute a  perjury,  for  which  the  plaintiff  ouffht  to 
stand  in  the  pillory.  1  Vin.  Abr.,  407,  pi.  11.  So,  to 
say  of  another,  "  You  swore  to  a  lie,  for  which  you 
now  stand  indicted,"  was  held  to  be  actionable.  Pel- 
ton  v.  Ward,  3  Cai..  73. 
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The  next  inquiry  is,  whether  the  judge  was 
right  in  rejecting  the  evidence  offered  in  miti- 
gation. What  facts  and  circumstances  shall 
be  given  in  evidence  under  the  general  issue 
in  mitigation  of  damages,  is  a  question  not  free 
from  difficulty.  The  subject  was  considered 
by  this  court  in  the  case  of  Boot  v.  King,  7 
Cow.,  613.  The  action  is  founded  in  supposed 
damage  to  the  plaintiff,  arising  from  the  mal- 
ice of  the  defendant.  Where  words  are  ac- 
tionable in  themselves,  neither  the  damage  nor 
the  malice  are  required  to  be  proved;  the  speak- 
ing of  the  slanderous  words  is  all  the  proof 
necessary  ;  the  damage  on  the  one  hand,  and 
the  malice  on  the  other,  are  both  necessary  con- 
sequences, and  the  action  is  therefore  sus- 
tained; but  in  estimating  the  damages  which 
the  one  has  received,  and  the  other  should 
pay,  various  circumstances  are  legitimate  sub- 
jects of  consideration.  If  the  plaintiff  is  a  per- 
son of  tarnished  reputation,  he  cannot  have  re- 
ceived much  damage;  and  the  defendant  should 
be  punished  according  to  the  degree  of  malice 
by  which  he  was  actuated;  the  general  char- 
acter of  the  plaintiff  is,  therefore,  a  proper 
subject  of  investigation,  in  ascertaining  the 
amount  which  the  plaintiff  is  entitled  to  re- 
cover ;  and  generally  speaking,  the  defendant 
should  pay  in  proportion  to  the  quantum  of 
malice  by  which  he  has  been  actuated.  These 
remarks  are  not  applicable  to  a  plea  of  justifi- 
cation, because,  if  the  defendant  can  prove  the 
truth  of  the  words  spoken,  no  action  lies,  how- 
ever malicious  his  motives  may  have  been. 

*Before  the  case  of  Underwood  v.  [*579 
Parks,  Str.,  1200,  under  the  plea  of  the  general 
issue,  the  defendant  might  avail  himself  of 
any  defense.  It  was  then  decided  that  if  the 
defendant  intended  to  justify,  he  must  plead 
his  justification,  that  the  plaintiff  might  know 
what  defense  he  was  to  meet.  According  to 
some  recent  Nisi  Prius  cases  in  England,  it 
seems  that  the  defendant,  under  the  general  is- 
sue, may  prove  anything  short  of  a  justifica- 
tion— suspicious  circumstances  and  slanderous 
reports  of  the  same  character  with  the  words 
spoken,  though  the  judges  who  admit  this  tes- 
timony concede  that  they  cannot  reconcile  it 
with  correct  principles;  nor  is  it  thought  to  be 
consistent  with  the  rule  established  in  Under- 
wood v.  Parks.  Those  late  decisions  are  not  au- 
thority in  this  country,  and  courts  in  the  dif- 
ferent States  have  established  rules  for  them- 
selves, where  the  Legislatures  have  not  done 
it.  From  the  current  of  decisions  in  this  State 
it  is  settled  that  the  defendant  may  justify, 
if  he  chooses,  but  if  he  does  so,  he  admits 
the  malice  on  his  part  and,  of  course,  can  re- 
sort to  no  defense  which  is  based  upon  the 
absence  of  malice.  It  results  from  this  prin- 
ciple, I  think,  that  where  a  defendant  is  prose- 
cuted for  words,  he  has  two  courses  before 
him  in  shaping  his  defense — the  one  is  to  jus- 
tify: if  he  succeeds  in  his  justification  he  is,  of 
course,  exonerated  from  all  liability  ;  if  he 
fails,  the  attempt  to  justify  enhances  damages. 
The  other  course  is  to  show  his  innocence,  • 
either  by  a  total  denial,  or  by  showing  circum- 
stances which  prove  his  motives  to  have  been 
innocent.  If  he  takes  the  latter  course,*and  un- 
dertakes to  show  his  innocence,  he  ought  not 
to  inculpate  the  plaintiff;  by  declining  to  jus- 
tify, he  virtually  admits  that  he  cannot  do  so, 
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and  of  course  the  truth  of  the  charges  is  aban- 
doned; he  ought  then  not  to  be  permitted  to  do 
indirectly  what  he  dare  not  do  directly.  Under 
the  influence  of  these  considerations,  we  in- 
timated in  Root  v.  King,  7  Cow.,  633,  that  the 
true  rule  was,  that  the  defendant  may,  under 
the  general  issue  alone  show  anything  which 
repels  the  presumption  of  malice,  and  does 
not  imply  the  truth  of  the  charge,  or  tend  to 
prove  it  true.  That  reports  of  a  similar  char- 
acter were  prevalent  in  the  neighborhood, 
might  show  a  less  degree  of  malice  in  the  de- 
fendant, but  they  have  a  tendency  to  prove 
the  truth  and  are,  therefore,  inadmissible  ;  not 
58O*]  that  reports  are  testimony  *to  convict 
of  a  crime,  but  they  destroy  reputation,  and 
have,  in  part,  the  same  effect  as  proof.  It  often 
happens  that  reports,  prejudicial  to  the  plaint- 
iff, have  prevailed  extensively,  before  he  com- 
mences a  suit ;  and  the  fact  that  his  character 
is  suffering  from  those  reports  unmerited  op- 
probrium, drives  him  to  a  prosecution.  If, 
then,  he  is  to  be  met  by  those  reports,  and 
only  allowed  a  nominal  verdict,  which  is  about 
equal  to  a  verdict  against  him,  "he  had  better," 
in  the  language  of  Ch.  J.  Parsons,  6  Mass., 
518,  which  I  have  before  quoted  in  Matson  v. 
Bu*h,  5  Cow.,  500,  "  sink  privately  under  the 
weight  of  unmerited  calumny,  lest,  by  attempt- 
ing his  justification,  he  should  give  notoriety 
to  slanders  which  had  before  been  circulated 
only  in  whispers."  Whether  the  plaintiff's  rank 
and  condition  in  life  may  be  shown  either 
to  enhance  or  diminish  the  damages,  it  is  un- 
necessary now  to  decide  ;  but  I  may  be  per- 
mitted to  say  that  it  is  so  held  in  Mass. ,  Lar- 
ned  v.  Buffinton,  3  Mass.,  552:  and  it  is  not 
perceived  that  this  principle  has  any  necessary 
connection  with  the  question  of  malice  ;  it  is 
proper,  under  the  head  of  inquiry  into  general 
character.  Persons  in  different  stations  would 
be  differently  damnified  by  the  same  slanders. 
In  Lamed  v.  Buffinton,  the  case  last  cited, 
Ch.  J.  Parsons  says :  "  Where,  through  the 
fault  of  the  plaintiff,  the  defendant,  as  well  at 
the  time  of  speaking  the  words,  as  when  he 
pleaded  his  justification,  had  good  cause  to  be- 
lieve they  were  true,  it  appears  reasonable  that 
the  jury  should  take  into  consideration  this 
misconduct  of  the  plaintiff,  to  mitigate  the 
damages."  In  Alderman  v.  French,  1  Pick., 
19,  this  dictum  is  denied,  unless  the  defendant 
admits  he  was  mistaken,  and  thus  afford  all 
the  relief  he  can  against  the  calumny  which 
he  has  published.  In  Bodwellv.  Levan,  3 Pick., 
377,  evidence  was  rejected  which  had  a  tend- 
ency to  prove  the  truth  of  the  words  ;  and  [in 
Wormouth  v.  Cramer,  3  Wend.,  896.  it  was 
held,  that  particular  facts  which  might  form 
links  in  the  chain  of  circumstantial  evidence 
against  the  plaintiff,  cannot  be  received  under 
the  general  issue,  in  mitigation  of  damages. 
In  that  case  there  was  a  charge  of  theft,  and 
the  defendant  offered  to  prove  that  after  a 
prosecution  against  another  person,  the  plaint- 
iff sent  home  the  stolen  property  ;  the  posses- 
581*]  sion  of  *the  property  would  be  a  link 
in  the  chain  of  circumstances  to  convict  the 
plaintiff,  and  therefore  it  was  rejected.  In  S. 
C.,  it  s%em8,  that  facts  and  circumstances 
showing  a  ground  of  suspicion  may  be  shown 
in  mitigation,  though  not  amounting  to  actual 
proof.  Buford  v.  McLuny,  1  Nott  &  McC., 
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268.  In  Va.  such  circumstances  are  not  per- 
mitted in  mitigation.  In  Cheatwood  v.  Mayo, 
the  defendant  had  called  the  plaintiff  a  "  hog- 
thief."  The  defendant  offered  to  prove  by  a 
witness  that  he,  the  witness,  had  lost  a  hog, 
and  charged  plaintiff's  slave,  and  applied  to- 
the  plaintiff  on  the  subject ;  when  plaintiff  ac- 
knowledged that  such  a  hog  had  been  killed 
at  his  house,  and  agreed  it  was  W's  hog  ;  but 
it  was  rejected  in  the  Supreme  Court  of  Am- 
herst,  and  affirmed  in  the  Supreme  Court  of 
Appeals.  5  Munf.,  16.  The  same  principle 
is  found  in  Me  Alexander  v.  Harris,  6  Mun., 
465.  In  Conn.,  Ch.  J.  Hosmer,  in  Hyde  v. 
Bailey,  3  Conn.,  466,  says,  that  "The  defend- 
ant, on  the  general  issue,  may  prove,  in  miti- 
gation of  damages,  such  facts  and  circum- 
stances as  show  a  ground  of  suspicion  not 
amounting  to  actual  proof  of  the  guilt  of  the 
plaintiff,"  and  relies  on  Knobett  v.  Fuller,  and 

v.  Moor,  1  Maule  &  S.,  285.     In  Treat  v. 

Browning,  4  Conn. ,  414,  the  same  learned  judge 
enters  more  at  large  into  the  subject,  and  con- 
siders several  cases  ;  on  the  question  of  admit- 
ting reports,  he  limits  their  admission  only  as 
proof  of  character,  and  says,  "if  the  evidence 
went  beyond  the  proof  of  reputation,  it  should 
have  been  rejected,  as  there  had  been  no  notice 
of  an  intended  justification."  He  adds,  that 
they  are  hearsay  only,  and  evincive  of  charac- 
ter ;  and  that  "on  a  critical  examination  it  i& 
apparent  that  the  cases  which  have  sanctioned 
jhe  admission  of  general  reports  have  not  gone 
beyond  these  bounds,"  and  cites  2  Camp.,  251, 

and v.  Moor,  1  Maule  &  S.,  285.     If  those 

cases  go  no  further,  they  are  not  objectionable; 
but  they  have  been  considered  here  as  sanc- 
tioning the  giving  in  evidence  of  the  specific 
reports,  without  answering  to  the  question  of 
the  plaintiff's  general  character.  Oh.  J.  Hos- 
mer cites  with  approbation  the  language  of 
Smith,  J.,  in  Kennedy  v.  Gregory,  \  Binn.,  85, 
where  he  says:  "I  challenge  ingenuity  to  point 
out  one  evil  which  would  result  from  such  evi- 
dence being  given,  as  matter  of  justification 
*without  notice,  which  would  not  fol-  [*582 
low  to  almost  the  same  degree  were  it  allowed 
in  mitigation  of  damages;"  and  adds,  "and 
I  am  incapable  of  resisting  the  same  con- 
clusion ;  when  I  consider  the  case  on  princi- 
ple, I  am  strongly  impelled  to  the  opinion  that 
the  offered  testimony  was  rightly  rejected. 
The  argument  for  its  admission  proceeds  on 
the  ground  that  the  evidence  would  diminish 
the  presumption  of  malice,  and  of  consequence 
lessen  the  damages.  It  is  an  indisputable  truth 
that  evidence  which  falls  short  of  a  justifica- 
tion may  be  competent  to  mitigate  damages; 
and  that  to  this  end  such  facts  and  circum- 
stances as  show  a  ground  of  suspicion,  not 
amounting  to  actual  proof  of  guilt,  are  admis- 
sible in  evidence;"  citing  Knobell  v.  Fuller, 
Peake  Ev. 

It  will  be  found  that  in  all  the  American 
courts,  where  facts  and  circumstances  of  sus- 
picion are  permitted  in  mitigation,  they  are 
admitted  on  the  strength  of  the  English  Nisi 
Prius  cases  above  referred  to,  in  one  of  which 
Ch.  J.  Mansfield  frankly  admits  that  he  could 
not  answer  the  arguments  against  it.  Ch.  J. 
Hosmer  virtually  says  it  is  inadmissible  upon 
principle,  but  upon  authority  it  is.  Mr.  Star- 
kie,  in  his  Treatise  on  Slander,  408-410,  in 
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•commenting  on  these  cases,  thinks  the  rule 
that  any  matters  short  of  actual  proof  are  ad- 
missible in  mitigation,  is  inconsistent  with  the 
rule  in  Underwood  v.  Parks,  that  the  truth 
should  not  be  given  in  evidence  without  a  spe- 
cial plea.  General  evidence  as  to  the  plaint- 
iff's suspicious  character,  he  thinks  proper  ; 
but  not  facts  tending  to  show  actual  guilt. 
These  cases  show  that  learned  jurists  in  this 
•country  and  in  England,  who  have  admitted 
evidence  of  reports  and  of  suspicious  circum- 
stances, have  done  so  upon  what  they  con- 
sidered authority,  and  not  because  they  are 
admissible  upon  principle.  The  more  I  have 
considered  this  subject,  the  more  am  I  con- 
vinced that  the  Supreme  Court  of  Mass..  and 
this  court  have  proceeded  upon  the  only  cor- 
rect rule,  in  excluding,  under  the  general  is- 
sue, all  mitigating  circumstances  which  have 
&  tendency  to  prove,  what  cannot  be  proved 
under  such  a  plea,  the  truth  of  the  words  ;  but 
that  any  circumstances  of  mitigation  which 
disprove  malice,  but  do  not  tend  to  prove  the 
truth  of  the  charge,  are  admissible.  This  was 
583*]  *the  point  in  Mapes  v.  Weeks,  4  Wend., 
€62. 

These  remarks  are  rather  a  discussion  of  the 
general  question  of  mitigation  (into  which  I 
have  been  led  by  the  ingenious  arguments  of 
•counsel)  than  of  the  precise  question  in  this 
case  ;  that  question,  in  my  apprehension  is, 
whether  the  facts  offered  to  be  shown  would 
•disprove  malice,  and  would  not  tend  to  prove 
the  truth  of  the  charge  of  false  swearing.  The 
words  were  that  the  plaintiff  had  sworn  false- 
ly, that  he  had  sworn  before  Lynde  to  that 
which  defendant  could  not  find  on  record,  and 
that  he  would  attend  to  the  grand  jury  respect- 
ing it.  The  defendant  in  his  notice  disclaims 
All  intention  to  prove  the  truth,  and  admits 
that  what  the  plaintiff  swore  was  true,  but  to 
show  that  what  he  said  was  not  spoken  through 
wantonness  and  malice,  he  offers  to  prove  that 
he  made  search  in  the  clerk's  office,  and  no 
such  deed  could  be  found,  owing  to  a  mistake 
of  the  clerk  in  indexing  the  records  ;  what  was 
offered  to  be  shown  certainly  could  not  tend 
to  prove  the  truth,  when  the  defendant  admits 
in  his  notice  that  the  words  were  untrue  ;  and 
it  seems  to  me  they  go  far  to  diminish  the 
•quantum  of  malice  ;  perhaps  they  show  as  far 
as  can  be  done,  the  absence  of  malice.  The 
plaintiff,  however,  must  recover,  for  the  speak- 
ing actionable  words  is  sufficient  evidence  of 
malice  to  sustain  the  action  ;  but  the  facts  of- 
fered to  be  proved  show  that  the  defendant 
really  believed  that  he  had  been  deceived  by 
the  plaintiff,  and  was  in  danger  of  losing  his 
<lebt,  and  that  he  did  not  make  the  charge  un- 
til more  than  one  search  had  been  made  at  the 
•clerk's  office  ;  and  when  this  is  taken  in  con- 
nection with  the  proof  in  the  cause,  that  on 
•one  occasion  the  language  was  drawn  from 
the  defendant  by  the  provocation  of  the  plaint- 
iff, who  went  to  defendant's  store  with  a 
witness  with  intent  to  draw  from  him  words 
upon  which  he  might  prosecute,  I  think  the 
evidence  peculiarly  proper. 

1  am  of  opinion  that  a  new  trial  be  granted; 
costs  to  abide  the  event, 

8.  C.— 1  Am.  Lead.  Cas.,  177. 

Slander—  linputedjoerjury —  When  actionable.  Cited 
In— 11  Wend.,  39 ;  13  Wend.,  25  ;  15  Wend.,  329 ;  3 
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Sander-Jfttiaatton  of  damages— Presumption  of 
malice.  Cited  fn-8  Wend..  608 ;  13  Wend  ,  25  •  & 
Wend.,  108  : 3  N.  Y.,  175 :  81  N.  Y..  250 ;  13  How.  Pr., 
101 ;  18  How.  Pr.,  566 :  34  How.  Pr.,  491 ;  10  Abb.  Pr. 
6 :  f  Abb.  N.  8.,  100 ;  7  Rob.,  322 ;  25  Am.  Dec..  469  (6 
N.  It.,  413). 

Justification— What  is— Truth— When  may  Ite 
shown.  Cited  in— 11  N.  Y.,  350, 355,  356 ;  6  Barb.,  56  • 
13  Barb.,  223 ;  31  Am.  Dec.,  221  (9  N.  H.,  34). 
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Mortgagee  may  Maintain  Trespass  against  Lessee 
of  Mortgagor — Lease  Subsequent  to  Execution 
of  Mortgage — Removing  Crops,  Growing  at 
Time  of  Foreclosure. 

A  lessee  of  the  mortgagor,  under  a  lease  executed 
subsequent  to  the  mortgage,  is  not  entitled  as 
against  the  mortgagee  to  crops  growing  on  the 
mortgaged  premises  at  the  time  of  the  foreclosure 
and  sale  of  the  same ;  and  the  mortgagee  becoming 
the  purchaser,  may  maintain  trespass  against  the 
lessee  for  taking  and  carrying  away  the  crops. 

Citations— Doug.,  21,  269;  Pow.  Mort.,  205,  206,  ch. 
7 :  213,  214,  ch.  7 :  2  Johns.,  75;  4  Johns.,  215;  16  Johns., 
289,  292 ;  20  Johns.,  61 ;  18  Johns.,  487 ;  6  Cow.,  147  ; 
Woodf .,  237  ;  11  Co.,  51 ;  Dyer,  31, 173 ;  4  Co.,  21. 

ERROR  from  Greene  C.  P.  King  sued  Lane 
in  a  justice's  court  for  cutting  and  carry- 
ing away  rye  growing  upon  a  certain  farm,  and 
recovered  judgment.  Lane  appealed  to  the  C. 
P.  of  Greene,  and  on  the  trial  in  that  court  the 
following  facts  appeared  :  in  Dec.,  1827,  one 
Lampman  executed  a  mortgage  of  a  farm  to 
King,  to  secure  the  payment  of  $1,800,  of 
which  $250  was  to  be  paid  within  one  year, 
and  the  residue  in  four  annual  installments. 
In  June,  1829,  Lampman  let  a  portion  of  his 
farm  to  Lane  for  the  term  of  two  years,  at  a 
rent  of  $35  per  annum  ;  Lane  to  be  entitled  to 
the  grain  in  the  ground  at  the  expiration  of  the 
lease.  Sep. '23,  1829,  King  filed  a  bill  in  equi- 
ty to  foreclose  the  mortgage,  not  making  Lane 
a  party  to  the  suit,  and  in  Dec.,  1829,  obtained 
an  order  of  sale  containing  a  direction  for  the 
delivery  of  the  mortgaged  premises  to  the  pur- 
chaser. In  Feb. ,  1830,  the  premises  were  sold 
under  the  order,  and  King  became  the  pur- 
chaser, who  put  a  tenant  into  possession.  At 
the  time  of  the  entry  of  the  tenant  of  King, 
there  was  a  crop  of  rye  in  the  ground  on  that 
portion  of  the  farm  let  to  Lane,  and  when  the 
grain  was  fit  for  harvesting,  Lane  entered  and 
cut  and  carried  away  the  grain,  for  the  doing 
of  which  King  sued  him  in  trespass.  Lane 
knew  of  the  mortgage  at  the  time  he  took  his 
lease,  and  in  the  autumn  of  1829  was  warned 
by  King  that  he  had  better  not  sow  any  grain 
on  the  farm.  The  jury  under  the  charge  of 
the  court,  found  a  verdict  for  the  plaintiff  ; 
whereupon  a  case  was  made,  and  stipulation 
entered  into  that  if  this  court  should  be  of  opin- 
ion that  King  was  entitled  to  recover,  judg- 
ment should  be  entered  in  his  favor  for  $40 
damages  and  $30  costs  ;  and  if  not,  that  judg- 
ment should  be  entered  for  Lane  for  $30  costs. 

*Mesi<rs.  Adams  and  VanVleck,  [*585 
for  plaintiff  in  error. 

Messrs.  Van  Dyck  and  Bronk,  for  de- 
fendant in  error. 

By  the  Court,  Sutherland,  .7.  The  ques- 
tion in  this  case  is,  whether  the  lessee  of  a  mort- 
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gagor  is  entitled,  as  against  the  mortgagee  to 
the  crops  growing  on  the  mortgaged  premises 
at  the  time  of  the  foreclosure  and  sale,  the 
mortgagee  having  become  the  purchaser.  In 
England  the  mortgagee  may  sustain  an  action 
of  ejectment  against  the  mortgagor  or  any  one 
claiming  under  him,  by  title  subsequent  to  the 
mortgage,  without  any  notice  to  quit;  they  are 
considered  mere  tenants  at  will.  Keech  v.  Hall, 
Doug.  21;  Moss  v.  Gallimore,  Id.,  269;  Pow. 
Mort.,  205,  206,  ch.  7.  In  this  State,  however, 
it  has  been  held  4hat  a  mortgagor  is  entitled  to 
notice  to  quit  before  he  can  be  treated  as  a 
trespasser,  on  the  ground  that  there  is  an  im- 
plied consent  and  agreement  between  him  and 
the  mortgagee,  that  the  former  may  continue 
to  occupy  the  premises.  Jackson  v.  Laughhead, 
2  Johns.,  75;  Jackson  v.  Fuller,  4  Johns.,  215; 
M'Kercher  v.  Hawley,  16  Johns.,  289.  A  pur- 
chaser of  the  interest  of  the  mortgagor,  or  a 
lessee  under  him,  or  any  third  person,  stands 
upon  the  same  footing  here  as  in  England,  and 
is  not  entitled  to  notice  to  quit  from  the  mort- 
gagee. There  is  no  privity  of  contract  or  es- 
tate between  the  mortgagee  and  such  third  per- 
son— as  to  him  they  are  trespassers.  4  Johns., 
215;  16  Id.,  289;  20  Id.,  61.  The  English  doc- 
trine, therefore,  in  relation  to  the  rights  of  a 
mortgagee  against  a  mortgagor,  or  his  grantees 
or  assignees,  is  entirely  applicable  to  this  case. 

In  Keech  v.  Hall,  Doug.,  21,  already  referred 
to,  the  mortgagee  brought  an  action  of  eject- 
ment against  a  tenant,  who  claimed  under  a 
lease  from  the  mortgagor,  given  after  the  mort- 
gage, without  the  privity  of  the  mortgagee. 
Ld.  Mansfield  in  delivering  the  opinion  of  the 
court,  said:  "On  full  consideration  we  are  all 
clearly  of  opinion,  that  there  is  no  inference  of 
fraud  or  concert  against  the  mortgagee  to  pre- 
vent him  from  considering  the  lessee  of  the 
mortgagor  as  a  wrong-doer."  The  question 
turns  upon  the  agreement  between  the  mortga- 
gor and  the  mortgagee;  when  the  mortgagor  is 
586*]  left  in  possession,  the  *true  inference 
to  be  drawn  is  an  agreement  that  he  shall  pos- 
sess the  premises  at  will,  in  the  strictest  sense 
and,  therefore,  no  notice  is  ever  given  him  to 
quit,  and  he  is  not  even  entitled  to  reap  the 
crop  as  other  tenants  at  will  are,  because  all  is 
liable  to  the  debt,  on  payment  of  which  the 
mortgagee's  title  ceases.  The  mortgagor  has 
no  power,  express  or  implied,  to  let  Teases  not 
subject  to  every  circumstance  of  the  mortgage; 
the  tenant  stands  exactly  in  the  situation  of 
the  mortgagor. 

This  court,  in  M'Kercher  v.  Hawley,  16 
Johns.,  292,  also  held  that  the  relation  subsist- 
ing between  the  mortgagor  and  mortgagee,  did 
not  imply  a  right  on  the  part  of  the  mortgagor 
to  lease.  The  mortgagor,  therefore,  in  giving 
a  lease  becomes,  as  to  the  mortgagee,  a  disseis- 
or;  vide  also  Jackson  v.  Hopkins,  18  Johns., 
487;  Dickensonv.  Jackson,  6Cow.,  147;  Woodf., 
237;  and  if  during  the  disseisin,  he  should  cut 
down  the  grass,  trees  or  corn  growing  on  the 
land,  the  disseisee,  after  re-entry,  may  have  an 
action  of  trespass  vi  et  armis  against  him  for 
the  trees,  grass  or  corn;  for  after  re  entry,  the 
law,  as  to  the  disseisor  and  his  servants,  sup- 
poses the  freehold  always  to  have  continued  in 
the  disseisee,  though  perhaps  trespass  vi  et  ar- 
mis would  not  lie  against  the  lessee,  for  the 
fiction  of  law  shall  not  by  relation  make  him  a 
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wrong-doer  m  el  armis,  who  comes  in  by  color 
of  title,  because  in  fictione  juris  semper  cequilas 
existat.  Lifford's  case,  11  Co.,  51.  But  though 
the  lessee  shall  not  be  treated  as  a  trespasser, 
still  if  he  cuts  the  grass  and  trees,  or  sows  the 
land  and  cuts  and  carries  away  the  crops,  they 
may  be  recovered  by  the  disseisee  after  re-en- 
try; the  re-entry  by  relation  revests  the  prop- 
erty in  him,  as  well  for  the  emblements  as  the 
freehold,  and  equally  against  the  feoffee  or 
lessee  of  the  disseisor,  as  against  the  disseisor 
himself,  though  it  will  not,  as  against  a  person 
coming  in  by  color  of  title  give  him  an  action 
of  trespass  vi  et  armis.  11  Co.,  51;  Dyer  31 
173;  Pow.,  Mort.,  213,  214,  ch.  7.  Mr.  Pow- 
ell observes,  that  as  to  emblements  there  is  a 
distinction  between  tenants  who  have  particu 
lar  estates  that  are  uncertain,  defeasible  by  the 
act  of  the  parties,  or  by  the  act  of  God,  or  those 
who  have  particular  estates  uncertain — defeasi- 
ble by  a  right  paramount;  for  in  the  latter  case, 
he  that  hath  the  right  paramount  shall  have 
the  emblements.  The  *mortgagee  un-  [*587 
doubtedly,  as  against  the  mortgagor  and  his 
grantees,  has  the  paramount  right.  Mr.  Pow- 
ell considers  the  right  of  a  mortgagee  to  em- 
blements as  against  the  lessee  of  the  mortgagor, 
as  necessarily  resulting  from  the  doctrine  es- 
tablished by  Ld.  Mansfield,  in  Keech  v.  Hall, 
Doug.,  21,  that  a  mortgagor  has  no  right  to 
lease;  he  observes,  that  he  can  see  no  ground 
on  which  the  case  of  such  lessee,  as  to  emble- 
ments, can  be  distinguished  from  any  other 
tenant  under  a  tortious  title;  for  if  he  be  con- 
sidered a  wrong-doer  as  to  his  occupation  of 
the  premises,  he  cannot  be  considered  in  a  dif- 
ferent character  as  to  the  emblements,  nor  can 
there  be  any  ground  to  imply  a  consent  to  cul- 
tivate the  property,  when  no  implication  is  ad- 
mitted of  a  consent  to  occupy  it.  Jac.  Law 
Die.,  Emblements;  4  Rep.,  21. 

This  reasoning  appears  to  me  to  be  conclu- 
sive. The  plaintiff,  therefore,  according  to  the 
stipulation  of  the  parties  in  the  case,  is  entitled 
to  judgment  for  $40  damages  and  $30  costs. 

Cited  in— 44  Ind.,  295;  43  Mich.,  197;  46  Wis,,307; 
10  Am.  Rep.,  324  (49  N.  Y.,  24);  13  Am.  Rep.,  542  (53  N. 
Y.,  377);  15  Am.  Rep.,  236  (44  lod.,  290). 


MORGAN  v.  VARICK. 

Action  for  Mesne  Profits  and  De  Bonis  Aspor- 
tatis — Statute  of  Limitations — Parties — Tres- 
pass— Severance  of  Machinery  from  a  Mill, 
Merely  Changes  it  from  Part  of  the  Freehold 
to  Personal  Property. 

The  severance  of  machinery  from  a  mill  does  not 
devest  the  owner  of  his  property ;  what  was  before 
part  of  his  freehold,  by  the  severance  becomes  per- 
sonal property. 

A'disseisee,  after  recovering1  possession, may  main- 
tain trespass  against  the  disseisor  or  his  servants,  or 
a  stranger  acquiring1  title  from  the  disseisor.  Where 
a  stranger  derives  his  title  from  a  person  rightfully 
in  possession  for  the  time,  trespass  does  not  lie 
against  him. 

Where  property  is  severed  from  the  freehold  and 
remains  upon  the  premises,  and  is  subsequently  re- 
moved, the  Statute  of  Limitations  is  no  bar  if  the 
suit  for  the  removal  be  brought  within  6  years,  al- 
though more  than  6  years  have  elaped  since  the  sev- 
erance. 

The  person  in  possession  of  the  property,  by  re- 
questing another  to  remove  It  from  the  premises, 
subjects  himself  to  an  action  of  trespass. 
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An  action  for  mesne  profits  will  not  lie  until  after 
a  recovery  in  ejectment  ;  nor  will  it  lie  for  an  inj  ury 
to  the  freehold  until  after  such  recovery  :  and  it  the 
injury  was  done  more  than  6  years  before  the  com- 
mencement of  the  suit  for  the  recovery  of  damages. 
and  the  defendant  pleads  the  Statute  of  Limitations, 
the  plaintiff  is  remediless,  althoujfh  the  injury  was 
done  after  the  commencement  of  the  ejectment,  and 
the  defendant  prevented  judgment  in  the  ejectment 
suit  after  verdict  by  an  in  junction  from  chancery. 

Citations—  3  Wend.,  104  ;  7  Cow.,  59  ;  5  Barn.  &  Aid., 
826  ;  7  Taunt.,  9  ;  3  Cai.,  261  :  11  Johns.,  377  ;  4  Cow., 
329  ;  11  Co.,  51  ;  Cro.  Eliz.,  540  ;  Bull.  N.  P.,  80,  87  ;  13 
Johns.,  447. 


was  an  action  of  trespass  for  mesne 
J-  profits  and  de  bonis  aspartatis,  tried  at  the 
588*]  *Cayuga  Circuit  in  Jan.,  1830,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

In  July,  1821,  the  plaintiff  commenced  three 
ejectment  suits  for  the  recovery  of  part  of  a 
lot  of  land,  on  which  there  was  a  steam  mill 
for  the  grinding  of  grain.  Varick  defended  the 
suits  as  the  landlord  of  the  tenant  ;  the  causes 
were  tried  at  the  Cayuga  Circuit  in  June,  1822, 
and  verdicts  entered  for  the  plaintiff,  subject 
to  the  opinion  of  this  court  on  cases  made. 
The  plaintiff  offered  to  prove  that  in  June,  1823, 
when  the  cases  had  not  yet  been  argued,  Var- 
ick filed  a  bill  in  equity  and  obtained  an  in- 
junction staying  all  proceedings  in  the  suits  at 
law  until  the  order  of  the  Court  of  Chancery, 
and  that  there  was  a  stay  accordingly  until 
Oct.,  1828,  when  the  injunction  was  dissolved, 
and  the  bill  dismissed,  which  evidence  was  ob- 
jected to,  and  overruled  by  the  presiding  judge. 
Iii  Feb.,  1829,  judgments  were  rendered  for 
the  plaintiff  on  the  cases  made,  which  were 
duly  entered,  writs  of  possession  issued  and 
executed,  and  the  plaintiff  put  in  possession  of 
the  premises  in  Mar.,  1829.  In  Apr.,  1829,  this 
suit  was  commenced,  the  plaintiff  declared  for 
the  mesne  profits  from  1821  to  1829,  and  also 
demanded  in  another  count  damages  for  the 
removal  of  four  sheet  iron  boilers,  and  other 
machinery  belonging  to  the  steam  mill,  which 
he  charged  the  defendant  with  having  removed 
and  carried  away.  The  defendant  pleaded  the 
general  issue  and  the  Statute  of  Limitations. 
On  the  trial,  the  defendant  conceded  that  he, 
instead  of  the  defendants  in  the  ejectment  suits, 
should  be  considered  as  having  been  in  the  pos- 
session of  the  lands  from  the  time  of  the  com- 
mencement of  the  suits  until  the  execution  of 
the  writs  of  possession,  and  that  at  the  time  of 
the  commencement  of  the  suits,  there  was  a 
large  stone  building  on  the  premises  formerly 
used  as  a  steam  grist-mill,  in  which  there  were 
four  sheet  iron  boilers  and  other  machinery, 
and  apparatus  necessary  for  propelling  by 
steam  four  run  of  stones  for  the  grinding  of 
grain.  It  was  then  proved  that  in  the  autumn 
of  1822,Varick  sold  the  boilers  and  machinery 
of  the  mill  to  a  Mr.  Leavenworth  for  the  sum 
of  $500,  and  the  boilers  and  machinery  were 
taken  down  and  severed  from  the  mill  in  De 
589*]  cember,  *1822,  and  a  receipt  given  for 
the  same  by  an  agent  of  Leavenworth,  but 
they  were  left  upon  the  premises  until  Aug., 
1823,  when  they  were  removed  and  taken  away 
by  Leavenworth  at  the  request  of  the  defend- 
ant. The  fixtures  at  the  time  of  the  severance 
from  the  mill  were  worth  $2,637.25.  The  value 
of  the  mesne  profits  for  six  years  preceding  the 
commencement  of  this  suit  was  shown  to  be 
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$1,650.  The  judge  decided,  and  so  instructed 
the  jury,  that  the  plaintiff  was  entitled  to  re- 
cover the  mesne  profits,  but  was  not  entitled  to 
recover  damages  for  the  removal  of  the  ma- 
chinery of  the  mill,  and  a  verdict  was  accord- 
ingly rendered  for  $1,650,  the  value  of  the- 
mesne  profits,  exclusive  of  the  machinery.  The 
plaintiff  having  excepted  to  the  decisions  of 
the  judge,  moved  for  a  new  trial. 

Mr.  J.  A.  Collier,  for  the  plaintiff.  The 
evidence  of  the  delay  of  the  ejectment  suits  by 
the  injunction  sued  out  by  the  defendant  ought 
to  have  been  received.  A  defendant  should 
not  be  permitted  to  avail  himself  of  his  own 
wrongful  act  to  avoid  the  payment  of  rents  and 
profits.  By  suspending  the  suils  at  law,  unless 
the  proof  offered  is  received,  the  defendant  can 
be  made  responsible  for  only  6  years'  rents  and 
profits,  whereas  he  was  in  possession  nearly  8- 
years.  Where  a  "defendant  removes  a  cause 
from  an  inferior  court  by  habeas  corpus,  and 
pleads  the  Statute  of  Limitations,  the  plaintiff 
is  allowed  to  reply  the  commencement  of  the 
suit  in  the  court  below.  2  Salk.,  424.  4  Stark. 
Ev.,  889;  2Heyw.,  145;  Tillinghast  Ballantine, 
111,  7i.  1;  1  N.  C.,  95.  So  here  the  plea  of  the 
statute  ought  to  be  allowed  to  be  rebutted  by 
proof  that  the  delay  was  occasioned  by  the  de- 
fendant. 

By  the  severance  from  the  mill,  the  machin- 
ery became  personal  property,  and  the  right  of 
the  plaintiff  was  as  perfect  as  before.  In  Aug., 
1823,  whilst  the  property  remained  on  the 
premises  eventually  recovered,  the  defendant 
requested  its  removal.  By  this  act  he  became 
responsible,  and  the  Statute  of  Limitations 
does  not  protect  him,  as  within  6  years  there- 
after the  suit  was  commenced.  7  Cow.,  95:  3 
Wend..  104;  1  Chit.  PL,  67;  7  Cow.,  735. 

*Messrs.  C.  A.  Mann  and  J.  A.  [*59O 
Spencer,  for  defendant.  The  evidence  of 
the  injunction  was  correctly  excluded.  An  in- 
junction does  not  stay  the  running  of  the  stat- 
ute; there  is  no  such  exception;  but  if  it  did,  it 
should  have  been  specially  pleaded.  To  save 
the  statute,  the  plaintiff  should  have  brought 
his  suit  for  the  trespass,  and  the  court  might 
have  stayed  the  proceedings  until  the  deter- 
mination of  the  ejectment. 

The  defendant  is  not  liable  for  the  machin- 
ery. The  only  act  he  did  was  the  severance 
of  it  from  the  mill,  which  took  place  in  Dec., 
1822,  more  than  6  years  before  the  commence- 
ment of  the  suit,  and  he  is,  therefore,  pro- 
tected by  the  statute.  After  that  time,  the  de- 
fendant was  a  mere  naked  bailee;  Leavenworth 
was  the  owner  of  the  property,  and  had  the  right 
to  remove  it  without  the  assent  of  the  defendant, 
and  being  a  purchaser,  was  not  liable  as  a  tres- 
passer. 4  Cow.,  329;  3  Cai.,  261;  11  Johns.,  384; 
11  Co., 51.  If  Leavenworth  was  not  a  trespasser, 
the  defendant,  by  requesting  the  removal,  did 
not  become  a  trespasser.  Besides,  the  removal 
was  not  the  result  of  the  request  of  the  defend- 
ant, but  of  the  assertion  of  a  right  by  Leaven- 
worth. To  charge  one  as  directing  a  trespass, 
the  injury  must  be  the  direct  consequence  of 
such  direction.  1  Cai.,  253.  Besides,  to  main- 
tain an  action  de  bonis  asportatis,  the  plaintiff 
must  havejeither  the  actual  possession,  or  the 
right  to  reduce  the  property  in  question  to 
immediate  possession  ;  the  plaintiff  here  had 
neither.  8  Johns.,  482;  4  T.  R.,  483;  7 Id.,  11. 
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By  the  Court,  Savage,  Ch.  J.  The  action 
for  mesne  profits  is  an  action  of  trespass,  and 
the  plaintiff  can  recover  for  injuries  done  with- 
in 6  years  before  the  commencement  of  the 
suit,  and  no  more,  where  the  Statute  of  Limit- 
ations is  pleaded.  In  this  case,  the  plaintiff 
was  delayed  in  his  recovery  more  than  6  years 
pending  the  suit.  If  the  plaintiff  be  deterred 
from  commencing  his  suit  by  an  injunction 
from  chancery,  during  such  delay  the  statute 
does  not  attach,  and  after  the  injunction  is  dis- 
solved, he  may  prosecute  within  the  time  which 
Jie  had  when  the  injunction  was  served  ;  but 
that  clause  of  the  statute  has  no  application 
here.  The  action  for  mesne  profits  is  conse- 
quent upon  a  recovery  in  an  action  of  eject- 
591*]  ment.  *The  plaintiff  had  no  right  to 
this  action  until  after  judgment  in  the  eject- 
ment suit.  Since  his  right  accrued,  there  has 
been  no  delay  by  injunction.  It  seems  indeed 
unjust  that  the  defendant  should  obtain  torti- 
•ous  possession  of  the  plaintiff's  real  estate,  re- 
move the  buildings  or  the  timber  which  con- 
stituted perhaps  the  principal  value,  and  secure 
liimself  from  responsibility  by  delaying  the  ac- 
tion of  ejectment  for  6  years  ;  but  there  is  no 
provision  for  a  case  like  this  in  the  statute.  A 
disseisee  cannot  maintain  trespass  until  he  re- 
gain possession  ;  he  is  then  remitted,  by  rela- 
tion to  his  former  seisin  and  possession  as  be- 
tween him  and  the  disseisor;  he  may,  there- 
fore, maintain  an  action  for  an  injury  to  the 
freehold,  as  well  as  for  the  rents  and  profits. 
In  this  case  the  severance  of  the  steam  engine 
from  the  building  was  made  after  the  com- 
mencement of  the  ejectment,  but  more  than  6 
years  before  the  commencement  of  this  suit ; 
and  it  seems  to  have  been  made  in  wantonness, 
M  it  was  sold  for  less  than  one  quarter  of  its 
real  value. 

It  has  been  decided  that  cutting  timber  on 
the  land  of  another  does  not  devest  the  owner 
•of  his  title  to  his  property.  What  was  before 
part  of  his  freehold,  has  by  the  severance  be- 
come personal  property,  and  may  be  reclaimed. 
3  Wend.,  104;  7  Cow.,  59.  In  Fanantv.  Thomp- 
son. 5  Barn.  &  Aid. ,  826,  it  was  held  that  cer- 
tain mill  machinery,  when  severed  from  the 
mill,  became  the  personal  property  of  the  owner 
of  the  mill,  and  though  it  was  sold  as  the  per- 
sonal property  of  the  tenant  to  whom  the  mill 
had  been  demised,  it  was  held  that  no  property 
passed  to  the  purchaser,  but  that  the  landlord 
was  entitled  to  bring  trover.  Had  the  machin- 
ery in  that  case  been  demised  to  the  tenant  as 
personal  property,  the  action  could  not  have 
been  sustained  until  the  termination  of  the 
lease,  according  to  Gordon  v.  Harper,  7  Taunt., 
9,  and  several  other  cases. 

The  case  before  us  has  no  connection  with 
that  class  of  cases  where  the  person  in  p»sses- 
sion  had  the  possession  lawfully.  Case  v.  De- 
Qoes,  3  Cai.,  261,  was  trespass  for  carrying 
away  saw-logs.  The  defense  was  a  license  from 
one  Bull,  who  was  in  possession  by  virtue  of  a 
writ  of  restitution,  which,  however,  was  after- 
wards quashed.  Bull  was  in  possession  by  the 
592*1  *judgment  of  a  court  having  jurisdic- 
tion of  the  subject-matter.  The  proceedings 
having  been  set  aside  for  irregularity,  Bull  was 
considered  a  trespasser  by  relation,  but  not  the 
defendants,  who  were  strangers.  The  same 
principle  was  applied  in  Van  Brunt  v.  Schencfc, 
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11  Johns.,  377,  to  a  ship  which  had  been  seized 
by  color  of  law.  It  is  true  that  in  both  those 
cases,  the  judges  who  delivered  the  opinion  of 
the  court,  in  each  case,  quoted  a  dictum  of  Ld. 
Coke  which  was  not  the  point  in  judgment  be- 
fore him,  in  which  he  says  that  the  disseisee, 
after  recovering  possession,  may  maintain  tres- 
pass against  the  disseisor  and  his  servants,  but 
not  against  strangers,  as  the  grantee  of  the  dis- 
seisor. The  genera]  doctrine  of  liability  is  also 
recognized  in  Dewey  v.  Osborn,  4  Cow.,  329, 
where  the  defendant  was  acting  as  servant  to 
the  defendant  in  the  ejectment  suit,  in  remov- 
ing a  building  after  verdict.  Mr.  J.  Suther- 
land, after  quoting  the  previous  cases  and  Lif- 
ford's  case,  holds  that  the  action  lies  against 
the  disseisor  and  his  servants,  though  other- 
wise it  seems  as  to  strangers.  This  opinion  was 
uncalled  for  in  all  the  cases  in  this  court,  as  it 
was  in  Lifford's  case.  If  that  be  law,  any  ir- 
responsible person  may  turn  the  owner  forci- 
bly out  of  possession  of  his  real  estate,  sell  the 
buildings  and  the  timber,  and  thereby  destroy 
the  value  of  the  property  ;  he  may  sell  it  too, 
under  ever  so  suspicious  circumstances,  as  in 
this  case,  for  less  than  one  quarter  of  its  value, 
and  according  to  the  doctrine  quoted,  the  pur- 
chaser is  safe,  arid  the  owner  has  no  remedy 
but  against  the  trespasser  only.  Fortunately 
for  the  owners  of  real  estate,  such  is  not  now 
the  law,  whatever  it  may  have  been  in  the  time 
of  Ld.  Coke.  In  Lifford's  case,  11  Co.,  51,  the 
fourth  point  decided  was,  that  by  a  convey- 
ance of  a  reversion,  trees  would  pass,  and  by 
a  covenant  to  stand  seised,  the  whole  land 
passed,  and  trees  as  parcel  of  the  inheritance. 
Ld.  Coke  then  stated  various  cases  which  had 
been  referred  to,  and  among  other  things.said 
that  as  to  cutting  down  trees,  etc.,  and  other 
things  annexed  to  the  freehold,  there  were  va- 
rious opinions  in  the  books  as  to  against  whom 
an  action  will  lie.and  as  to  the  property  of  them ; 
"and  therefore,"  he  says,  "if  one  disseises  me, 
and  during  the  disseisin  he  cuts  down  the  trees 
or  grass,  or  the  corn  growing  upon  the  land, 
and  afterwards  I  re-enter,  I  shall  have  an  ac- 
tion *of  trespass  against  him  met  armis  [*593 
for  the  trees,  grass,  corn,  etc. ;  for  after  my  re- 
gress, the  law  as  to  the  disseisor  and  his  serv- 
ants supposes  the  freehold  always  continued 
in  me  ;  but  if  my  disseisor  makes  a  feoff  ment 
in  fee,  gift  in  tail,  lease  for  life, years.etc., and 
afterwards  I  re  enter,  I  shall  not  have  trespass 
met  armis  against  those  who  come  in  by  title  ; 
for  this  fiction  of  the  law,  that  the  freehold  con- 
tinued always  in  me,  shall  not  have  relation  to 
make  him  who  comes  in  by  title  a  wrong-doer 
m  ei  armis,  for  in  fictione  juris  semper  equitas 
existat,  but  in  such  a  case  I  shall  recover  all 
the  mesne  profits  against  my  disseisor,  in  the 
same  manner  as  the  disseisee  in  such  cases 
should  recover,  in  an  assize  at  the  common 
law  before  the  Statute  of  Gloucester,  ch.  1, 
damages  only  against  the  disseisor."  So  he 
says  :  "If  my  disseisor  is  disseised, I  shall  not 
have  an  action  against  the  second  disseisor, 
and  I  shall  recover  all  my  mesne  profits  against 
my  disseisor  ;"  and  he  cites  the  year  books. 
Lifford's  case  was  decided  the  12  James  I., 
about  1615.  The  case  of  Holcomb  v.  Rawlins, 
Cro.  Eliz.,  540,  was  decided  in  the  28th  Eliza- 
beth, about  1596.  That  was  trespass  quare 
clauwm  fregit.  The  defendant  pleaded,  that 
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long  before,  Thomas  Clerk  was  seised  in  fee, 
and  let  to  him  for  years,  and  gives  color  to 
the  plaintiff.  The  plaintiff  replies  that  he 
himself  was  seised  until  by  the  said  Thomas 
Clerk  disseised,  who  let  to  the  defendant,  and 
that  after,  he  re-entered,  and  the  trespass  mesne 
betwixt;  the  defendant  demurred.  The  defend- 
ant's counsel  cited  some  of  the  same  cases  relied 
on  by  Ld.  Coke,  but  the  court,  three  justices  to 
one,  gave  judgment  for  the  plaintiff;  for,  "By 
the  re-entry  of  the  disseisee,  he  is  remitted  to 
his  first  possession, and  as  if  he  never  had  been 
out  of  possession  ;  and  then  all  who  occupied 
in  the  meantime, by  what  title  soever  they  came 
in,  shall  answer  unto  him  for  their  time;  as  if 
a  disseisor  had  been  disseised  by  another,  the 
first  disseisee  re-enters,he  shall  in  trespass  pun- 
ish the  last  disseisor  ;  for  otherwise,  it  would 
be  mischievous  unto  him,  for  after  his  re-en- 
try, he  shall  have  no  remedy  for  the  mesne 
profits."  Mr.  J.  Buller,  in  his  N.  P.,  pp.  86, 
87,  quotes  the  doctrine  of  Lifford's  case  and 
says,  "So  the  law  is  laid  down  by  Ld.  Coke  ; 
but  it  may  admit  of  doubt,  for  there  are  cases 
594*]  to  the  contrary,  and  the  reason  of  *the 
law  seems  to  be  with  them  ;"  and  cites  Cro. 
Eliz.,  540,  and  Moor,  461  ;  and  in  our  own 
court  it  is  every  day's  practice  to  recover  mesne 
profits  against  a  person  who  has  come  into 
possession  under  the  defendant  in  ejectment 
since  the  commencement  of  the  suit.  The 
plaintiff  recovers  against  each  occupant  for  the 
time  he  has  been  in  possession.  In  Jackson  v. 
J3tone,13  Johns.  ,447,it  was  decided  that  where 
during  the  pendency  of  an  action  of  ejectment, 
the  defendant  gives  up  the  possession  to  a  third 
person,  and  afterwards  the  plaintiff  in  eject- 
ment recovers  judgment,  such  third  person  is 
liable  for  the  mesne  profits ;  which  is  direct- 
ly contrary  to  Lifford's  case.  The  court  say: 
"It  is  perfectly  well  settled  that  a  recovery  in 
ejectment,  as  far  as  respects  the  right  to  mesne 
profits,  is  conclusive  of  the  title  as  to  the  land 
possessed  by  the  defendant  when  the  action 
was  brought,  into  whose  hands  soever  it  may 
subsequently  pass  by  transmutation  of  the  pos- 
session from  the  defendant  in  ejectment.  In 
that  case,  the  defendant  showed  a  perfect  title 
in  himself  to  the  premises  which  he  claimed, 
but  the  court  did  not  admit  it  as  any  defense 
to  the  action.  As  was  said  in  Dewey  v.  Os- 
born,  4  Cow.,  329  :  "The  only  difficulty  upon 
the  point  is,  whether  the  remedy  shall  extend 
to  a  stranger  who  comes  in  by  title  under  the 
disseisor,  or  be  confined  to  the  disseisor  and 
his  servants."  I  have  endeavored  to  show  that 
the  remedy  extends  as  well  to  strangers  as  to 
the  disseisor  himself.  The  disseisor  being  in 
possession  by  wrong,  has  no  legal  right  to  the 
possession, nor  to  anything  belonging  to  the  in- 
heritance; having  no  title, he  can  convey  none. 
If, under  such  circumstances,  the  disseisor  sells 
timber  or  buildings,  or  anything  attached  to 
the  freehold,  the  severance  of  such  property  is 
a  trespass,  and  the  article  when  severed  be- 
comes the  personal  property  of  the  disseisee, 
the  owner  of  the  inheritance. 

In  this  case  the  steam  engine  before  sever- 
ance was  part  of  the  real  estate;  when  severed, 


of  the  plaintiff,  nor  to  Leavenworth,  all  who 
were  concerned  in  its  removal  were  trespassers. 
The  defendant  Varick,  by  requsting  Leaven- 
worth  to  remove  the  *property,  became  [*595 
a  party  to  the  trespass,  and  is  liable  in  this  ac- 
tion. Any  unwarrantable  and  unauthorized 
interference  with  the  property  of  another  is 
sufficient  to  constitute  the  party  a  trespasser. 
The  defendant  requested  Leaven  worth  to  re- 
move the  steam  boilers  and  other  property,  and 
thereby  made  himself  a  trespasser.  The  cases 
cited  by  the  plaintiff  establish  this  proposition. 
A  new  trial  should  be  granted  ;  costs  to  abide 
the  event. 

Trespass— Trover— When  action  will  lie.  Cited  in 
—12  Wend.,  41 ;  6  Hill,  331 :  65  N.  Y-,  427  ;  11  Barb  , 
644;  65  Barb.,  226  ;  15  Am.  Rep.,  237  (44  lud.,  295)  ;  40 
Am.  Rep.,  180  (48  Conn.,  247). 

Severance  of  freehold  property.  Cited  in  —  19 
Barb.,  321,  483. 

Mesne  Profits— Action  for.  Cited  in— 51  Barb.,  333: 
40  Am.  Rep.,  180  (48  Conn.,  347). 


BELLINGER  v.  THE  PEOPLE. 

Testimony  of  Complainant  driven  on  Examina- 
tion of  Prisoner — Inadmissible  until  Proved  to 
be  Same  Sworn  to —  When  Witness  not  Bound 
to  Answer  as  to  $uch  Evidence. 

A  witness  who  has  preferred  a  complaint  for  fel- 
ony, and  who  on  the  prisoner  being:  brought  before 
the  magistrate,  was  examined,  and  his  examination 
reduced  to  writing,  is  not  bound  when  testifying;  on 
the  trial,  to  answer  as  to  the  evidence  given  by  him 
on  making  his  complaint  and  on  his  examination 
before  the  magistrate. 

It  seems,  also,  that  a  witness  is  not  bound  to  an- 
swer as  to  matters  reduced  to  writing  by  himself,  or 
by  another  and  subscribed  by  him,  until  after  the 
writing  has  been  produced  and  read  or  shown  to 
him. 

An  examination  of  a  witness,  taken  on  a  prisoner 
being  brought  before  a  magistrate,  is  not  admissible 
in  evidence  until  duly  proved  by  competent  testi- 
mony, that  it  is  the  same  as  when  sworn  to. 

Citations— 1  Phil.  Ev.,  222,  ch.  8.  sec.  7  ;  1  Stark. 
Ev.,  102, 135,  part  2,  sec.  22, 23,  24  ;  3  Stark.  Ev.,  1043, 
1044,  1739,  1740,  part  4,  1742,  1746  : 1  Chit.  Cr.  L.,  620, 
621 ;  16  Ves.,  239,  242;  3  Taunt.,  424 ;  2  Swanst.,  215 ; 
Str.,  444  ;  4  St.  Tr  ,  6,  9,  10  ;  6  St.  Tr.,  649 ;  2  Doug., 
593 ;  2  Ld.  Raym.,  1088 ;  3  Camp.  N.  P.,  210 ;  1  Burr. 
Tr.,  244 :  4  Wend.,  252 ;  1  Atk..  539 ;  3  Atk.,  276 :  16 
Ves.,  242 ;  2  Stark.,  366 ;  4  Camp.,  10 ;  Arch.  Cr.  PL, 
73 ;  Stark  Ev.  part  4,  50, 1044 ;  2  Brod.  &  B.,  288 ;  2  R. 
S.,  708,  sec.  16,  709,  sec.  19 ;  2  R.  L.,  507,  sec.  2  ;  1  &  2 
Phil.  &  Mary,  ch.  13 ;  2  &  3  Id.,  ch.  10;  1  Chit.  Cl.,  65. 
75.  81.  478;  1  Phil.  Ev.,  295,  296,  297 :  1  Hale,  305;  2 
Hale,  52,  284 ;  Kel.,  55 ;  Arch.,  66,  73,  74 ;  3  St.  Tr.,  131, 
153 ;  Hawk.  P.  C.,  b.  2,  ch.  46,  sec.  22 ;  2  St.  Tr.,  622, 
327,  644-651 ;  Stark.  Ev.,  part  2,  280,  part  4,  589,  590. 

ERROR  from  the  Oneida  Oyer  and  Terminer. 
The  prisoner  was  indicted  for  a  felony, on 
the  complaint  of  Eve  Bellinger,  his  daughter, 
who,  on  the  trial  of  the  indictment,  testified  as 
a  witness  against  him.  The  counsel,  for  the 
prisoner,  with  a  view  to  impeach  her  testimo- 
ny, inquired  of  her  as  to  the  evidence  which 
she  had  given  when  she  made  her  complaint 
to  the  magistrate,  and  on  her  examination  be- 
fore him  when  the  prisoner  was  arrested,  for 
the  purpose  of  showing  that  she  had  sworn 
differently  when  she  made  the  complaint  from 
what  she  had  testified  to  on  the  trial ;  the  in- 
quiry was  overruled  by  the  court.  The  coun- 
sel for  the  prisoner  in  his  defense,  and  with  a 


it  became  the  personal  property  of  the  plaint-  j  view  of  impeaching  the  witness,  offered  in  ev- 
iff ;  it  remained  upon  the  premises  until  Aug.,  j  idence  her  examination  on  path,  taken  before 
1823.  within  six  years  before  the  commence- 1  the  magistrate,  when  the  prisoner  was  brought 
ment  of  this  suit.  No  title  having  passed  out  I  before  him  ;  the  examination  purported  to  have 
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been  taken  before  the  magistrate,  and  was  filed 
on  the  first  day  of  the  General  Sessions,  in 
596*]  which  court  the  prisoner  *was  indicted. 
The  district  attorney  objected  to  its  admission 
unless  it  was  duly  proved,  and  not  being 
proved,  the  court  refused  to  receive  it.  The 
prisoner  was  convicted,  and  having  excepted 
to  the  decisions  of  the  court,  he  sued  out  a 
writ  of  error. 

Mr.  W.  C.  Noyes,  for  the  prisoner. 

Mr.  H.  Denio,  District  Atty,  for  the  people. 

By  the  Court,  Sutherland,  J.  Two  ques- 
tions are  presented  by  the  bill  of  exceptions  : 
1.  .Whether  the  witness,  Eye  Bellinger,  was 
bound  to  answer  upon  her  cross-examination 
as  to  what  she  had  testified  to  on  her  examina- 
tion before  the  magistrate  ;  and  2,  whether  the 
examination  taken  by  the  magistrate,  and  filed 
by  him  in  the  clerk's  office,  was,  per  se,  com- 
petent evidence  for  the  purpose  of  impeach- 
ing the  witness,  by  showing  that  her  testimony 
on  that  occasion  differed  essentially  from  what 
she  had  sworn  to  upon  the  trial. 

1.  The  court  below  decided  that  the  witness 
was  not  bound  to  answer  the  question,  as  to 
what  she  had  sworn  to  on  her  examination  be- 
fore the  magistrate,  because  her  answer  might 
subject  her  to  a  prosecution  for  perjury.  It  is 
well  settled,  that  a  witness  cannot  be  compelled 
to  answer  any  question,  the  answer  to  which 
may  have  a  tendency  to  subject  him  to  crimi- 
nal punishment  or  a  penal  liability.  This  rule 
rests  upon  the  principle  that  no  man  is  bound 
to  criminate  himself,  or  furnish  matter  for  his 
own  conviction.  1  Phil.  Ev.,  222,  ch.  8,  sec. 
7  ;  1  Stark.  Ev.,  135,  part  2,  sees.  22-24  ;  3 
Id.,  1739;  1740,  part  4 ;  1  Chit.  Cr.  L.,  620, 
621  ;  16  Ves.,  239,  242  ;  3  Taunt.,  424 ;  2 
Swanst.,  215  ;  Str.,  444  ;  4  St.  Tr.,  6,  9,  10  ;  6 
Id.,  649  ;  2  Doug.,  593  ;  2  Ld.  Raym.,  1088  ;  3 
Camp.  N.  P.,  210 ;  1  Burr  Tr.,  244.  And  in 
People  v.  Mather,  4  Wend.,  252,  this  doctrine 
was  very  fully  considered  by  this  court,  upon 
a  review  of  all  the  leading  cases  upon  the  sub- 
ject ;  it  is  unnecessary,  therefore,  again  to  dis- 
cuss it,  or  to  enter  into  a  minute  consideration 
of  the  authorities.  Let  us  consider,  then,  for  a 
moment,  how  the  answer  to  the  question  put 
to  the  witness  might  tend  to  prove  her  guilty 
597*]  *of  a  criminal  offense.  The  rule  does 
not  require  that  such  should  be  its  necessary 
or  direct  effect ;  it  is  sufficient  that  it  may  have 
a  tendency  to  produce  that  result ;  and  if  any 
answer  will  have  that  effect,  it  is  sufficient  to 
exclude  the  question,  without  speculating  upon 
the  fact,  whether  such  answer  will  in  truth  be 
given.  I  do  not  know  that  it  is  essential  that 
the  answer  to  be  given  by  the  witness  should 
be  such  as  may  be  used  as  evidence  against 
him  upon  a  criminal  prosecution,  in  order  to 
exclude  the  question  ;  if  the  answer  may  show 
that  he  has  been  guilty  of  a  criminal  offense, 
or  incurred  a  penalty,  and  thereby  lead  to  or 
induce  criminal  proceedings  against  him,  al- 
though it  may  not  be  competent  evidence 
against  him  upon  trial,  I  apprehend  he  is  still 
excused  from  giving  it,  and  the  question  must 
be  overruled.  1  Atk.,  539  ;  8  Id.,  276  ;  16  Ves., 
242.  The  principle  of  the  rule  seems  to  re- 
quire that  it  should  be  carried  to  that  extent. 
In  this  point  of  view,  an  answer  to  the  ques- 
tion put  to  the  witness  might  tend  to  prove  her 
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guilty  of  a  criminal  offense  ;  if  she  had  admit- 
ted in  her  answer  that  her  former  testimony 
was  different,  in  a  material  point,  from  that 
which  she  gave  on  the  trial  of  the  indictment, 
she  would  have  proved  herself  to  have  been 
guilty  of  perjury  ;  for  her  former  examination 
was  a  judicial  one,  and  if  she  swore  falsely 
then,  she  was  liable  to  criminal  punishment. 
But  circumstances  may  be  imagined  in  which 
the  answer  which  the  witness  might  have  giv- 
en would  be  competent  and  material  evidence 
against  her. 

The  question  proposed  to  be  put  to  the  wit- 
ness was,  "as  to  the  evidence  which  she  had 
given  when  she  made  complaint,  on  the  exam- 
ination before  the  magistrate  who  issued  the 
warrant  against  the  prisoner  ;"  that  is,  she  was 
desired  to  state  what  she  swore  to  on  that  oc- 
casion. If  the  witness  should  be  indicted  for 
perjury  in  relation  to  the  testimony  then  given 
by  her,  a  material  inquiry  would  be,  as  to 
what  she  then  swore  to,  and  if  the  magistrate 
had  omitted  to  reduce  the  examination  to  writ- 
ing, or  it  was  informally  and  imperfectly  done, 
her  evidence  on  that  occasion  would  have  to 
be  established  by  the  testimony  of  the  magis- 
trate himself,  or  other  witnesses  who  were  pres- 
ent and  heard  it ;  and  under  such  circumstances 
her  own  account  of  the  matter  might  not 
only  be  material,  but  decisive  *evi-  [*598 
dence  against  her.  Rex  v.  Merceron,  2  Stark., 
366  ;  see,  also,  4  Camp.,  10  ;  Archb.  Grim.  PI., 
78  ;  Stark.  Ev.,  part  4,  50,  1044.  I  am  inclined 
to  think,  therefore,  that  the  witness  was  prop- 
erly excused  from  answering  the  question  put. 
to  her,  on  the  ground  on  which  it  was  placed 
by  the  court  below,  that  it  might  tend  to  im- 
plicate her  in  a  criminal  offense. 

But  the  question  was  inadmissible  on  other 
grounds  also.  It  subsequently  appeared,  and 
probably  it  was  understood  or  admitted  at  the 
time  when  the  witness  was  interrogated,  that 
her  examination  before  the  magistrate  was  re- 
duced to  writing  ;  so  far,  therefore,  as  the  ob- 
ject of  the  inquiry  was  to  show  what  her  testi- 
mony was  before  the  magistrate,  it  was  im- 
proper, because  the  examination  itself  was 
higher  and  better  evidence  of  the  fact.  1  Stark. 
Ev.,  102  ;  3  Id.,  1043,  1044.  It  was  entirely 
unnecessary  and  useless,  therefore,  to  examine 
her  upon  the  subject,  and  could  have  no  other 
effect  than  to  test  the  strength,  or  show  the 
weakness  of  her  memory.  3  Stark.  Ev.,  1746. 
In  the  proceedings  in  the  House  of  Lords  in 
the  late  Queen's  case,  2  Brod.  &  B.,  288;  3 
Stark.  Ev.,  1742,  it  was  held  that  a  witness 
could  not,  upon  cross-examination,  be  asked 
whether,  in  a  certain  letter  (admitted  to  have 
been  written  by  the  witness,  and  in  the  hands, 
of  the  party  putting  the  question)  he  did  or  did 
not  make  certain  statements,  or  use  certain  ex- 
pressions, but  that  the  letter  itself  must  first  be 
read  before  the  cross-examination  can  be  pur- 
sued ;  and  such  is  believed  to  be  the  established 
rule  and  practice  in  this  State.  This  prin- 
ciple seems  to  be  applicable  to  a  case  like  this, 
and  to  show  that  the  examination  of  the  wit- 
ness taken  by  the  magistrate,  should  first  have 
been  read  or  shown  to  the  witness,  before  she 
could  be  cross-examined  in  relation  to  her  tes- 
timony on  that  occasion. 

2.  The  examination  was  properly  rejected. 
It  was  offered  in  evidence  without  any  accom- 
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panying  proof  whatever.  Our  Statute,  2  R.  S., 
709,  sec.  19,  makes  it  the  duty  of  the  magis- 
trate, in  such  cases,  to  reduce  the  evidence 
given  by  the  witnesses  examined  by  him  to 
writing,  and  further  directs  that  the  witnesses 
shall  sign  such  examination.  And  the  26th  sec- 
tion provides  that  all  examinations  and  recog- 
599*]  nizances  shall  be  certified  *by  the  mag- 
istrate taking  the  same,  to  the  court  at  which 
the  witnesses  are  bound  to  appear,  on  the  first 
day  of  the  sitting  thereof.  But  there  is  no  stat- 
utory provision  that  such  examination  shall  be 
evidence  without  proof.  The  proceeding  in  re- 
lation to  the  examination  of  the  prisoner  and 
of  the  witnesses  are  precisely  the  same;  the  ex- 
aminations are  to  be  taken  and  certified  and 
returned  in  the  same  manner,  2R.  S.,  708,  sec. 
16,  and  I  apprehend  must  be  proved  in  the 
same  manner  also.  The  provisions  of  the  Re- 
vised Statutes  are  substantially  the  same  as  the 
law  stood  before,  under  the  Revision  of  1813, 
2  R.  L. ,  507,  sec.  2 ;  which  was  not  essentially 
different  from  the  English  Statutes,  1  and  2 
Philip  &  Mary,  ch.  13;  and  2  and  3  Id.,  ch.  10: 
1  Phil.  Ev.,  295,  296;  1  Chit.  C.  L.,  75.  It  is 
well  settled  under  the  English  Statutes,  that  in 
order  to  entitle  the  examinations  of  witnesses 
to  be  read,  it  must  be  proved  by  competent  tes- 
timony that  they  are  the  same,  without  altera- 
tion, as  those  sworn  before  the  magistrate.  1 
Chit.  C.  L.,  81,  65;  1  Hale,  305;  2 Id.,  52,  284; 
Kel.,  55;  Archb.,  66,  73,  74.  Mr.  Chitty,  1  C. 
L.,  478,  says,  before  their  depositions  can  be 
received,  evidence  must  be  given  that  they  are 
the  identical  papers  taken  before  the  justices, 
without  alteration;  and  this  authentication  is 
as  necessary  when  the  depositions  are  intro- 
duced by  the  defendant  for  the  purpose  of  de 
stroying  the  credit  of  any  witness  for  the  prose- 
cution, by  showing  that  he  varies  from  the 
statement  he  made  before  the  magistrate,  as 
when  offered  in  evidence  against  the  prisoner. 
Lord  Stafford's  case,  3  St.  Tr.,  131;  Hawk.,  P. 
C.,  b.  2,  ch.  46,  sec.  22;  2  St.  Tr.,  622,  627, 
644-651;  1  Phil.  Ev.,  297;  Stark.  Ev.,  part  2, 
280,  part  4,  489-490.  In  Ld.  Stafford's  case, 
Gates,  the  witness,  proved  that  the  paper  pro- 
duced contained  his  deposition.  3  St.  Tr.,  153. 
The  deposition  in  this  case  was,  therefore, 
properly  excluded. 

The  judgment  of  the  Court  of  Oyer  and  Ter- 
miner  must  be  affirmed. 

Cited  in— 8  Hill,  306 ;  24  N.  Y.,  301 ;  29  Hun,  583 ;  3 
Abb.  App.  Dec.,  603 ;  23  Barb.,  456 ;  3  Park..  Ill ;  5 
Park.,  565 :  2  Sweeny,  523 ;  2  Hilt.,  257 ;  16  Mich.,  512, 
515,  526. 


6OO*]    *PINKERTON  v.  BAILEY. 

Statute  of  Limitations — Promise  by  Maker,  to 
Settle  Note  Barred  by.  Equivalent  to  Promise  to 
Pay — Indorsement  of  Note — Presumption  as  to 
Time  of. 

A  promise  by  the  maker  of  a  note,  barred  by  the 
Statute  of  Limitations,  when  called  upon  for  pay- 


ment, to  settle  the  note,  is  equivalent  to  a  promise 
to  pay ;  and  an  indorsee  may  avail  himself  of  such 
promise,  although  notice  of  the  indorsement  to  the 
maker  is  not  shown. 

The  indorsement  of  a  note,  in  presumption  of  law, 
is  cotemporaneous  with  the  making-  of  it,  or  at  all 
events  that  it  was  antecedent  to  its  becoming  due ; 
if  the  defendant,  in  a  suit  by  the  indorsee,  wishes 
to  avail  himself  of  payment  to  the  original  holder, 
it  is  incumbent  upon  him  to  show  the  indorsement 
to  have  been  subsequent  to  the  payment. 

Citations— 5  Binn.,  579:  5  Wend.,  257:  3  Wend.. 
135 ;  5  Mass..  339  ;  3  Day,  811. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  June,  1829,  before  the 
Hon  Ogden  Edwards,  one  of  the  Circuit  Judges. 
The  suit  was  on  a  promissory  note  for  $550, 
dated  Oct.  27,  1818,  payable  to  the  order  of 
Thomas  Scott,  60  days  after  date.  The  plaint- 
iff declared  as  indorsee  under  an  indorsement 
alleged  (as  usual)  to  have  been  made  on  the 
day  of  the  date  of  the  note.  The  defendant 
pleaded  actio  non  aecrevit  infra,  etc.,  and  the 
plaintiff  replied  that  the  action  did  accrue 
within  6  years,  etc.  The  suit  was  commenced 
in  Aug.,  1827.  The  attorney  for  the  plaintiff 
testified  that  the  note  was  left  with  him  for  col- 
lection in  Sep.,  1824,  that  he  wrote  the  defend- 
ant, who  called  upon  him,  admitted  the  note, 
and  promised  to  settle  it.  The  defendant 

E roved  that  in  1820,  the  defendant  and  Thomas 
cott,  the  payee  of  the  note,  accounted  togeth- 
er, upon  which  occasion  the  note  in  question 
was  taken  into  account  and  a  note  for  $130 
given  to  Scott  by  the  defendant,  and  several 
items  of  indebtedness  from  Scott  to  the  defend- 
ant recognized  and  left  for  future  adjustment. 
Notwithstanding  this  evidence,  which  appears 
to  have  been  received  without  objection,  the 
judge  directed  the  jury  to  find  for  the  plaintiff 
for  the  amount  of  the  note  and  the  interest 
thereof,  who  found  accordingly,  and  the  de- 
fendant moved  to  set  aside  the  verdict. 

Mr.  G.  Wilson,  for  the  defendant.  The 
promise  to  settle  was  not  a  promise  to  pay,  and 
did  not  take  the  case  out  of  the  statute.  The 
*promise  was  entirely  consistent  with  [*60 1 
the  set  off  proved  on  the  trial.  There  was  no 
proof  that  the  defendant,  when  he  promised  to 
settle,  was  informed  that  the  note  had  been 
transferred  to  the  plaintiff;  he  must  be  under- 
stood to  have  made  the  promise  under  the  im- 
pression that  the  note  still  remained  in  the 
hands  of  the  payee.  The  promise  was  not  an 
admission  that  he  was  liable  and  willing  to  pay ; 
the  expression  is  vague,  equivocal  and  inde- 
terminate, and  the  promise  of  the  defendant  is 
fulfilled  by  the  exhibition  of  his  claims  against 
the  payee  of  the  note. 

Mr.  'P.  W.  Radcliff,  for  the  plaintiff.  The 
promise  to  settle  the  note  was  sufficient  to  take 
the  case  out  of  the  statute.  5  Binn.,  579.  The 
promise  was  clear  and  unqualified,  and  no  al- 
lusion was  made  to  any  set-off.  The  evidence 
of  a  settlement  in  1820,  between  the  defendant 
and  the  payee,  unaccompanied  by  proof  that 
the  note  was  subsequent  to  that  time  trans^ 


NOTE.— Statute  of  Limitations— New  promise.  2.  In- 
dorsement— Time  of  making. 

An  acknowledgment  must  be  equivalent  to  a  new 
promise  to  take  the  debt  out  of  the  statute.  See 
Danforth  v.  Culver,  11  Johns.,  146,  note:  Sands  v. 
Gelston,  15  Johns.,  511,  note;  Johnson  v.  Beardslee, 
15  Johns.,  3,  note ;  Roseboom  v.  Billington,  17  Johns., 
182,  note ;  Kelso  v.  Deyo,  3  Cow.,  133,  note. 

Indorsement.  If  the  indorsement  of  a  bin  or  note 
be  undated,  it  wiU  be  presumed,  when  the  paper  is  in 
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the  hands  of  a  third  party,  to  have  been  made  at 
the  time  of  execution,  or  at  least  before  maturity 
and  dishonor.  See  Barrick  v.  Austin,  21  Barb.,  241 ; 
Hendricks  v.  Judah,  1  Johns.,  319 ;  Mason  v.  Noonan, 
7  Wis.,  609;  Snyder  v.  Oatman,  16  Ind.,  265 :  Smith 
v.  Nevlin,  89  111.,  193 :  Webster  v.  Colden,  56  Mi'.,  204  ; 
Ruddell  v.  Landers,  25  Ark..  238 :  Johnson  v.  Josey, 
34  Tex.,  533 ;  New  Orleans  v.  Montgomery,  95  U.  S., 
18 ;  Good  v.  Martin,  95  U.  S.,  94 ;  Collins  v.  Gilbert, 
94  U.  S.,  753 ;  Lewis  v.  Lady  Parker,  4  Ad.  &  E.,  838. 
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ferred,  could  not  prejudice  the  plaintiff.  The 
law  presumes  the  note  was  transferred  before 
due,  and  evidence  of  payment  to  the  original 
payee  was  unavailing,  unless  the  time  of  the 
transfer  was  shown  by  the  defendant  to  have 
been  subsequent  to  the  settlement.  5  Mass., 
334;  3  Day,  311. 

By  the  Court,  Sutherland,  J.  The  ac- 
knowledgment was  clearly  sufficient  to  take 
the  case  out  of  the  statute.  The  plaintiff's  at- 
torney testified  that  in  Sep.,  1824,  the  note  was 
left  with  him  for  collection;  that  he  wrote  to 
the  defendant  for  the  payment  of  the  note;  that 
the  defendant  called  upon  him,  admitted  the 
note,  and  promised  to  settle  the  same.  This  is 
all  that  is  necessary  to  take  a  case  out  of  the 
statute.  A  promise  to  settle  under  such  cir- 
cumstances must  be  equivalent  to  a  promise  to 
pay.  The  defendant  was  called  upon  for  the 
payment  of  a  liquidated  demand — a  promis- 
sory note;  and  in  answer  to  such  call,  express- 
ly admitted  the  giving  of  the  note  and  prom- 
ised to  settle  it,  without  alleging  any  counter 
demand  or  offset.  To  settle  in  such  a  case,  must 
mean  to  pay.  5  Binn..,  579. 

The  case  of  Dean  v.  Hewitt,  5  Wend. ,  257, 
expressly  decides  that  an  acknowledgment  of, 
6O2*j  or  promise  to  pay  a  negotiable  *note 
after  it  is  barred  by  the  Statute  of  Limitations, 
inures  to  the  benefit  not  only  of  the  then  hold- 
er, but  of  any  subsequent  indorsee,  and  that 
such  indorsee  may  recover  upon  the  strength 
of  it  in  his  own  name.  The  action  is  founded 
upon  the  original  promise,  and  the  effect  of  the 
acknowledgment  is  merely  to  keep  alive  or  re- 
vive the  remedy.  The  acknowledgment  is  evi- 
dence of  a  promise  to  pay  the  note  as  a  negotia- 
ble instrument,  that  is,  to"  pay  it  to  any  bonafide 
holder  within  6  years.  The  distinction  between 
a  debt  barred  by  the  Statute  of  Limitations,  and 
one  discharged  under  an  Insolvent  Act,  is  per- 
fectly established  in  England  and  in  this  State. 
3  Wend.,  135. 

The  evidence  of  a  payment  or  a  settlement 
of  the  note  between  the  original  parties  in  1820, 
was  properly  disregarded.  The  note  was  made 
in  1818,  payable  in  60  days.  The  presumption 
of  law  is,  that  the  indorsement  is  cotemporane- 
ous  with  the  making  of  a  note,  or  at  all  events, 
was  antecedent  to  its  becoming  due.  When 
the  time  of  the  indorsement  becomes  material 
to  let  in  the  defense  of  payment,  etc.,  it  is  in- 
cumbent upon  the  defendant  to  show  it,  and 
rebut  the  legal  presumption  arising  from  the 
face  of  the  transaction.  Webster  v.  Lee,  5 
Mass.,  339;  3  Day,  311. 

New  trial  denied. 

Distinguished— 13  Barb.,  509. 

Cited  in— 16  Wend.,  477 ;  24  Wend.,  444 :  4  Denio. 
228 :  7  Paige,  629 :  23  N.  Y.,  37 ;  54  N.  Y.,  426  (13  Am. 
Rep.,  609) ;  24  Hun,  365  ;  4  Barb.,  175 ;  6  Barb.,  587 ;  19 
Barb.,  148 ;  16  Abb.  Pr.,  147  :  2  E.  D.  S.,  115,  384. 

See— 95  U.  S.,  18 ;  16  Kan.,  532 ;  50  Am.  Dec.  631  (30 
Me.,  310). 


INMAN  «.  FOSTER. 

Slander— Evidence— General  Reports,  Inadmis- 
sible in  Mitigation  of  Damages — Thai  Words 
Spoken  Came  from  Anottier,  is  no  Defense. 

NOTE.— Slander— Mitigation  of  damages.  See  Gil- 
niii n  v.  Lowell,  ante,  573,  -note. 

ForfuU  reference  to  notes  on  slander,  see  Mitchell 
v.  Borden,  ante,  570,  note. 
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In  slander  it  is  no  defense,  nor  can  it  be  given  in 
evidence  in  mitigation  of  damages,  that  the  defend- 
ant, at  the  time  of  the  speaking"  of  the  words,  gave 
his  author,  and  was,  in  fact,  told  by  another  what  he 
uttered  against  the  plaintiff. 

Nor  can  general  reports  of  the  truth  of  the  charges 
be  given  in  evidence  in  mitigation  of  damages,  un- 
less they  be  such  as  to  have  affected  the  general 
character  of  the  plaintiff. 

Words  spoken  more  than  two  years  before  suit 
brought  may  be  given  in  evidence  to  show  malice. 

Proof  in  support  of  the  plaintiff's  general  charac- 
ter is  admissible,  where  his  reputation  has  been  at- 
tacked on  the  trial  by  the  defendant;  otherwise,  not. 

Citations— 12  Co.,  134;  7  T.  R.,  17;  2  East,  436;  5  East, 
469 ;  10  Johns.,  447  ;  4  Barn.  &  Aid..  —  ;  Holt,  533 ;  3 
Com.  L.  K.,  177;  1  Binn.,  85,  90;  4  Conn.,  415:  9  Johns., 
48;  4  Wend.,  659;  5  Cow.,  499;  7  Cow.,  613;  6  Mass.,  514; 
4  Wend.,  659;  8  Wend.,  573;  Bull.  N.  P.,  7;  Peake  N~. 
P.,  22,  75, 125, 166 ;  1  Camp.,  48 ;  Stark.  Sland.,  398  ;  3 
Binn.,  550;  7  Johns.,  270;  2  Stark.  Ev.,  370, 869;  5  Pick., 
246. 

THIS  was  an  action  of  slander,  tried  at  the 
Monroe  Circuit,  in  Mar.,  1830,  before  the 
Hon.  Addison  Gardiner,  one  of  the   Circuit 
Judges. 

*The  plaintiff  obtained  a  verdict  for  *[6O3 
$450,  and  a  case  was  made,  upon  which  the 
court  were  moved  for  a  new  trial.  The  case 
does  not  disclose  the  words  spoken,  and  simply 
states,  in  relation  to  the  pleadings,  that  the  de- 
fendant pleaded  the  general  issue,  and  that  a 
stipulation  was  entered  into,  permitting  the  de- 
fendant to  go  into  any  defense,  except  a  justifi- 
cation. The  plaintiff  showed  a  cause  of  action; 
whereupon  the  defendant  offered  to  prove,  in 
mitigation  of  damages,  that  previous  to  the 
speaking  of  the  words, one  Brown  had  told  him 
the  story  as  he  had  reported  it — Brown  repre- 
senting himself  to  have  personal  knowledge  on 
the  subject;  that  the  defendant  had  inquired 
into  the  character  of  Brown,  and  had  ascer- 
tained that  he  was  a  respectable  man;  this  evi- 
dence was  objected  to  and  rejected.  The  de- 
fendant then  offered  to  prove  that  reports  of  the 
truth  of  the  words  charged  had  been  circulated 
in  the  neighborhood  of  the  plaintiff  for  a  long 
time  previous  to  the  speaking  of  the  words  by 
the  defendant;  this  evidence  was  objected  to, 
and  the  judge  ruled  that  it  was  inadmissible, 
unless  the  reports  were  so  common  as  to  affect 
the  general  reputation  of  the  plaintiff.  Evi- 
dence in  defense  having  been  given  by  the  de- 
fendant, the  plaintiff  offered  to  prove  slander- 
ous words  imputing  the  same  charge  for  which 
the  action  was  brought,  but  spoken  at  another 
time  and  place;  this  evidence  was  objected  to, 
and  the  judge  ruled  that  it  was  admissible,  as 
well  to  sustain  the  action  as  to  prove  malice. 
The  plaintiff  made  the  attempt,  but  failed  in 
giving  the  proof  offered.  For  the  purpose  of 
showing  malice,  or  the  quo  animo  the  words 
charged  were  spoken,  the  plaintiff  gave  evi- 
dence of  slanderous  words  spoken  more  than 
two  years  before  suit  brought;  the  defendant 
objected  to  this  evidence,  insisting  upon  the 
Statute  of  Limitations,  but  the  objection  was 
overruled.  The  plaintiff  gave  evidence  of  his 
general  character  for  honesty  and  integrity; 
this  evidence  was  objected  to  by  the  defend- 
ant, on  the  ground  that  he  had  not  sought  to 
impeach  the  plaintiff's  general  character:but  the 
objection  was  overruled, the  judge  deciding  that 
the  evidence  of  general  reputation  of  the  guilt 
of  the  plaintiff  ,in  respect  to  the  charge  imputed 
to  him  by  the  defendant,  having  been  gone  into 
by  the  defendant,  it  did  in  a  manner  impeach 
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GO4*]  the  plaintiff,  who,  therefore,  *had  a 
right  to  rebut  the  evidence  by  proof  of  his  gen- 
eral good  character. 

Mr.  B.  F.  Butler,  for  the  defendant.  The 
defendant  should  have  been  permitted  to  prove 
that  previous  to  the  speaking  of  the  words, 
Brown  told  him  the  story  that  he  had  reported, 
and  that  Brown  was  a  man  of  good  character, 
to  show  the  absence  of  malice.  In  England  a 
defendant  may  prove  that  what  he  said  he  heard 
from  another.  1  Holt  Cas.,  299;  3  Com.  Law 
R,  113.  Such,  also,  is  the  rule  in  Pa.,  1  Binn., 
85,  90;  2  Bro.  P.,  90;  and  in  our  own  court,  in 
Goleman  v.  Southwick,  9  Johns.,  48,  it  would 
seem  to  have  been  conceded  that  such  evidence 
was  admissible,  the  objection  there  being  only 
to  the  witness,  and  not  to  the  character  of  the 
proof.  Evidence  of  reports  injurious  to  the 
plaintiff's  character  should  be  admitted,  because 
they  directly  contradict  the  allegation  in  the 
declaration,  that  he  is  of  good  fame  and  not 
suspected.  Such  evidence  was  held  improper 
in  Mapes  v.  Weeks,  4  Wend.,  659,  but,  most 
probably,  was  so  held  on  account  of  the  pe- 
culiar circumstances  of  the  case,  and  the  deep 
malice  of  the  defendant.  If  a  man  whose  fame 
is  disparaged  is  not  entitled  to  recover  as  much 
as  he  whose  character  is  above  suspicion,  this 
evidence  should  be  received.  The  evidence  of 
words  spoken  more  than  two  years  before  the 
commencement  of  the  suit,  ought  not  to  have 
been  received.  A  plaintiff  may  give  in  evidence 
other  words  not  actionable,  to  show  malice  in 
the  defendant;  also  the  same  or  other  action- 
able words  spoken  after  suit  brought,  but  the 
words  thus  given  in  evidence  should  expressly 
refer  to  those  which  are  the  subject  of  the  ac- 
tion. 2  Stark.  Ev.,  870;  1  Phil.  Ev.,  135;  3 
Pick.,  376.  If  so,  words  spoken  before  are 
manifestly  inadmissible.  So,  also,  words  spoken 
more  than  two  years  previous  to  suit  brought 
should  not  be  received  in  aggravation,  in  anal- 
ogy to  the  Statute  of  Limitations,  which  bars 
the  action  for  the  principal  words.  Proof  of 
the  plaintiff's  general  character  was  inadmissi- 
ble, as  his  character  for  honesty  and  integrity 
had  not  been  impeached,  and  the  intent  to  im- 
peach it  was  expressly  disclaimed.  1  Camp. , 
469;  3  Id.,  519;  3  Esp  ,  116;  3  Conn.,  325;  5 
Pick.,  244;  2  Stark.  Ev.,  370.  In  England  the 
6O5*]  *courts  are  very  indulgent  to  defend- 
ants in  actions  of  slander,  the  object  of  which 
is  to  discourage  actions  too  frequently  brought 
from  vindictive  motives,  and  in  which  there 
is  such  great  danger  of  mistake  and  perjury. 
Such,  also,  is  the  policy  of  our  law  by  limiting 
the  actions  of  slander  to  two  years. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff.  If 
the  rule  of  law  were  as  contended  for  on  the 
other  side,  that  a  defendant  in  slander,  who 
gives  his  author,  may  show  such  fact  in  mit- 
igation, it  would  not  avail  the  defendant,  as 
here  there  was  no  pretense  that  at  the  time 
of  the  speaking  of  the  words  the  defendant 
gave  his  author.  Under  the  above  rule,  unless 
the  defendant  qualifies  his  charges  by  stating 
that  he  received  his  information  from  another, 
and  names  him,  he  is  not  subsequently  permit- 
ted to  show  the  fact  that  he  was  so  informed. 
Evidence  of  reports  that  the  plaintiff  was  guilty 
of  the  offense  imputed  to  him  is  inadmissible, 
unless  such  reports  are  so  common  and  general 
as  to  affect  the  general  character  of  the  plaint- 
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iff.  5  Cow.,  499;  3  Wend.,  395.  As  to  the 
proof  of  words  spoken  more  than  two  years  be- 
fore suit  brought,  why  should  the  defendant 
complain?  He  never  could  be  subjected  to  an 
action  for  them,  and  surely  it  was  proper,  in 
aggravation  of  damages.  Even  within  the  rule 
contended  for  by  the  defendant's  counsel, such 
words  might  be  shown,  for  it  might  well  hap- 
pen that  they  related  to  the  same  transaction, 
been  spoken  the  day  before  the  actionable  words 
were  uttered,  and  the  latter  words  been  but  a 
continuation  of  the  same  slanderous  attack  upon 
the  reputation  of  the  plaintiff.  1  Camp.,  48; 
3  Binn.,  550;  Peake,  N.  P.,  166;  2  Stark.  Ev., 
869.  The  case  of  Mapes  v.  Weeks,  4  Wend., 
659,  is  decisive  of  this  case ;  there  it  was  ad- 
judged that  evidence  that  the  defendant  had 
been  told  by  a  third  person  that  the  plaintiff 
was  guilty  of  the  crime  imputed  to  him  was 
inadmissible, and  also  that  general  reports  could 
not  be  shown,  unless  they  affected  the  general 
character  of  the  plaintiff. 

By  tlie  Court,  Savage,  Ch.  J.  The  case  does 
not  state  what  were  the  words,  nor  the  nature 
of  the  charge  they  contain;  neither  does  it  state 
what  was  the  evidence  given  in  defense.  I 
*must  take  it  for  granted  that  the  de-  [*6O6 
fendant  did  not  name  his  author,  when  he  ut- 
tered the  slanderous  words. 

The  first  question  is,  whether  he  should  have 
been  permitted,  in  mitigation  of  damages,  to 
prove  that  Brown  told  him  the  story  which  he 
reported.  It  was  resolved  in  Northampton's 
case,  12  Co.,  134,  "that  if  J.  S.  publish  that 
he  hath  heard  J.  M.  say  that  J.  G.  was  a  trait- 
or or  thief,  in  an  action  of  the  case,  if  the  truth 
be  such,  he  may  justify."  In  Davis  v.  Lewis, 
7  T.  R,  17,  Ld.  Kenyon  says:  "  If  a  person 
say  that  such  a  particular  man  (naming  him) 
told  him  certain  slander,  and  that  man  did  in 
fact  tell  him  so,  it  is  a  good  defense  to  an  ac- 
tion to  be  brought  by  the  person  of  whom  the 
slander  was  spoken;  but  if  he  assert  the  slan- 
der generally,  without  adding  who  told  it  to 
him,  it  is  actionable."  The  same  rule  is  found 
in  Maittand  v.  Oolding,  2  East,  436,  and  Wood- 
worth  v.  Meadows,  5  East,  469;  in  such  case  the 
words  must  be  given,  so  as  to  give  an  action 
against  the  person  who  first  uttered  them. 
This  is  denied  to  be  law  by  this  court,  in  Dole 
v.  Lyon,  10  Johns.,  447.  Kent,  Ch.  J.,  says: 
"Words  of  slander,  with  the  name  of  the  au- 
thor, may  be  repeated  with  a  malicious  intent, 
and  with  mischievous  effect;  "  the  slander  may 
derive  all  its  force  from  the  character  of  the 
person  who  repeats  it,  and  the  author  may  be 
utterly  irresponsible.  In  the  case  of  Wood- 
worth  v.  Meadows,  the  boy  who  made  the  com- 
plaint, and  told  the  story,  was  only  9  years  of 
age;  of  what  avail  is  a  right  of  action  against 
such  an  originator?  In  the  case  of  Dole  v. 
Lyon,  it  was  established  that  the  publisher  of 
a  libel,  with  the  name  of  the  author,  was  liable 
to  an  action,  notwithstanding  the  name  of  the 
author.  In  Lewi*  v.  Walton,  4  Barn.  &  Aid., 
the  doctrine  of  Northampton's  case  is  qualified 
to  a  publication  on  a  fair  and  justifiable  occa- 
sion, without  malice.  It  is  not  contended  in 
this  case,  that  the  fact  offered  to  be  proved 
was  a  justification,  but  only  a  circumstance  in 
mitigation;  when  the  slander  was  published 
no  name  was  given.  It  is  in  that  respect  like 
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the  case  of  Mills  v.  Spencer,  Holt,  533;  3  Com. 
L.  R.,  177;  the  defendants  had  pleaded  accord- 
ing to  Northampton's  case  and  the  others  re- 
ferred to,  that  a  certain  person  had  communi- 
cated the  slander,  and  that  the  name  had  been 
given  at  the  time  of  speaking  the  words.  On 
6O7*]  *the  trial  the  defendant's  counsel  did 
not  attempt  to  support  these  pleas,  but  offered 
evidence  that  defendant's  wife  had  heard  the 
charge  from  other  persons,  and  made  the  com- 
munication by  way  of  caution;  this  was  of- 
fered in  mitigation;  and  it  was  argued  on  the 
authority  of  Leicester's  case,  that  it  diminished 
the  malice.  Gibbs,  Ch.  J.,  said,  that  "Leices- 
ter's case  stood  upon  evidence  of  general  sus- 
picion, but  this  was  a  proposition  to  mitigate 
damages,  'by  showing  that  the  specific  slander 
was  communicated  by  a  third  person;  the  slan- 
der imputed  was  stated  as  a  fact  of  the  defend- 
ant's own  knowledge,  and  she  cannot,  when 
called  to  answer  for  it,  say  another  person  told 
me  so.  If  an  action  be  brought  against  A  for 
calling  B  a  thief,  it  is  no  defense  for  A,  under 
the  general  issue,  to  prove  that  he  was  told  so 
by  C.  A  is  answerable  for  the  full  measure  of 
his  slander."  He  adds:  "If  he  qualifies  his 
charge  or  annexes  to  it  at  the  time  of  uttering 
it  his  author  (naming  him),  it  opens  another 
consideration.  General  reports  have  been  ad- 
mitted in  mitigation  of  damages;  but  not  spe- 
cific facts."  In  this  court  we  neither  receive 
general  reports  nor  specific  facts,  as  has  been 
decided  in  several  cases;  both  stand  on  the 
same  principle,  unless  by  general  reports  is 
meant  general  character.  This  evidence  has 
been  admitted  in  Pa.,  in  Kennedy  v.  Gregory, 
1  Binn.,  85,  and  Morris  v.  Duane,  p.  90,  upon 
the  authority  of  the  English  cases,  which  were 
rejected  by  Ch.  J.  Gibbs.  The  same  evidence 
has  been  rejected  in  Conn.,  in  Treat  v.  Brown- 
ing, 4  Com.,  415.  Ch,  J.  Hosmersays:  "The 
court  rejected  testimony  offered  to  prove  in 
mitigation  of  damages,  that  prior  to  the  publi- 
cation of  the.  words  by  the  defendant  Catha- 
rine, she  had  heard  them  from  a  Mrs.  Brown- 
ing; and  this  has  given  rise  to  another  objec 
tion.  The  cases  which  have  been  decided  on 
this  subject  do  not  harmonize;  but  the  pre- 
ponderance of  the  determinations,  in  my  judg- 
ment, is  against  the  admission  of  the  proffered 
testimony."  He  then  cites  most  of  the  cases 
on  the  point,  and  concludes  by  stating  that  the 
testimony  was  a  surprise  upon  the  plaintiff, 
and  it  was  far  more  just  that  the  defendant 
who  had  made  an  unqualified  charge  on  the 
plaintiff,  should  "  be  answerable  for  the  full 
measure  of  her  slander." 
6O8*]  *In  Coleman  v.  Southwick,  9  Johns., 
48,  the  defendant  offered  to  prove  information 
he  had  received  from  a  third  person,  and  it 
was  rejected  chiefly  on  the  ground  that  the  per- 
son himself  who  gave  the  information  was  the 
best  witness  to  prove  it;  the  attention  of  the 
court  does  not  appear,  by  the  report  of  the 
case,  to  have  been  drawn  to  the  inadmissibility 
of  the  testimony  as  improper  in  itself;  but 
Kent,  Ch.  J.,  remarks,  that  the  Pa.  cases  have 
extended  the  English  rule.  In  the  case  of  Dole 
v.  Lyon,  which  was  subsequent,  it  was  held 
that  testimony  of  a  similar  quality  could  not 
be  received.  The  case  of  Mapes  v.  Weeks,  4 
Wend.,  659,  is  in  point.  According  to  the  rule 
of  this  court,  which  I  have  shown  is  also  the 
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rule  of  the  English  courts,  as  well  as  of  the 
courts  of  Conn,  and  Mass.,  the  testimony  of- 
fered was  rightly  rejected.  Although  such 
evidence  may  tend  to  diminish  the  malice,  yet 
it  does  not  disprove  it;  and  the  effect  it  is  cal- 
culated to  produce  on  the  plaintiff  is  to  render 
his  character  suspicious.  Its  tendency  is,  if 
not  to  prove  the  truth,  yet  to  create  suspicions 
of  the  plaintiff's  guilt,  when  the  defendant 
dare  not  attempt  to  prove  it  and,  therefore, 
such  testimony  is  inadmissible. 

The  second  point  is,  that  the  judge  erred  in 
excluding  reports.  On  this  point  I  shall  not 
enter  into  any  argument,  the  question  is  set- 
tled in  this  court;  Matson  v.  Buck,  5  Cow.,  499; 
Root  v.  King,  lid.,  613;  6  Mass.,  514; 4  Wend., 
659,  and  Gilman  v.  Lowell,  ante,  573.  3.  The 
third  point  raised  at  the  trial  was  not  insisted 
on  upon  the  argument,  as  even  if  wrong,  no 
injury  was  sustained;  it  was  wrong,  so  far  as 
it  was  admitted  to  sustain  the  action,  and  right, 
so  far  as  to  prove  malice.  4.  Words  were  re- 
ceived to  prove  malice,  which  were  spoken 
more  than  two  years  before  suit  brought.  It  is 
stated  in  Bull.  N.  P.,  p.  7,  that  after  the  plaint- 
iff has  proved  the  words  as  laid,  he  may  give 
evidence  of  other  expressions  made  use  of  by 
the  defendant  as  proof  of  his  ill  will  towards 
him.  The  cases  in  England  on  this  point  are 
NiidPrius  decisions.  Words  not  laid  are  given 
in  evidence,  not  to  sustain  the  action,  it  is  said, 
but  to  show  malice,  the  quo  animo,  the  words 
laid  in  the  declaration  were  spoken;  and  in  this 
point  of  view  it  is  immaterial  whether  they  are 
actionable  or  not,  provided  they  show  malice. 
In  some  of  the  cases  the  plaintiff  was  confined 
to  words  *not  actionable,  spoken  after  [*6O9 
the  words  laid  in  the  declaration;  in  others, 
any  words  have  been  received  spoken  at  any 
time;  but  when  subsequent  actionable  words 
are  proved,  it  is  said  the  jury  should  be  cau- 
tioned not  to  give  damages  for  such  words. 
Peake,  N.  P.,  22,  75,  125,  166;  1  Camp.,  48; 
Stark.,  Slander,  398;  3  Binn.,  550.  Were  this 
question  free  from  embarrassment  on  the 
ground  of  authority,  I  should  think,  with  Ch. 
t/.Tilghman,  and  with  Ch.  J.  Spencer,  7  Johns., 
270,  that  the  practice  is  dangerous;  for  though 
the  jury  are  charged  not  to  give  damages  for 
such  words,  they  may  be  imperceptibly  in- 
fluenced by  them.  And  why  should  evidence 
be  given  to  a  jury  which  is  not  to  influence  the 
verdict?  The  actionable  words  laid  and  prov- 
en, sustain  the  action;  they  imply  malice;  then 
why  prove  more  malice  but  to  enhance  dam- 
ages? And  yet  the  jury  are  told  not  to  give 
damages  for  such  words;  at  most,  then,  they 
are  given  to  prove  malice,  which  was  before 
sufficiently  proven.  There  is  certainly  less 
danger  in  proving  words  spoken  two  years  be- 
fore, for  which  no  action  can  be  brought,  than 
words  spoken  subsequently,  and  after  suit 
brought,  for  which  another  action  may  be  sus- 
tained. Upon  authority,  however,  such  words 
were  properly  received.  In  Thomas  v.  Cros- 
well,  Ch.  J.  Spencer  doubts  the  propriety  of 
proving  subsequent  libels,  yet  such  evidence 
was  given  in  that  case,  and  a  new  trial  was  re- 
fused, thereby  giving  sanction  to  the  receiving 
of  such  evidence.  It  does  not  distinctly  ap- 
pear, however,  in  that  case  whether  the  subse- 
quent publications  were  libelous  or  not.  5. 
Evidence  was  admitted  to  prove  the  plaintiff's 
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general  character.  In  general,  such  evidence 
is  improper,  unless  the  defendant  has  attempt- 
ed to  impeach  the  plaintiff's  character,  2  Stark. 
Ev.,  370,  869;  5  Pick.,  246;  and  in  this  case 
the  judge  gave  as  a  reason  for  receiving  the 
evidence,  that  the  plaintiff's  reputation  had 
been  in  some  measure  attacked  by  the  evidence 
produced  by  the  defendant;  in  that  point  of 
view  it  was  proper. 

I  am  of  opinion  that  a  new  trial  sJwuld  be  de- 
nied. 

Disapproved— 6  Hill,  521. 

Cited  in-19  Wend.,  300 ;  2  Hill,  514 ;  30  N.  Y.,  23;  44 
N.  Y.,  270 ;  60  N.  Y.,  338  (19  Am.  Rep.,  193) ;  25  Hun, 
554 ;  2  Abb.  N.  S.,  100 ;  11  Leg.  Obs.,  200 ;  80  Pa.  St., 
518 :  33  Mich.,  a52 ;  41  Cal.,  384 ;  25  Am.  Dec.,  469  (6  N. 
H.,  413) ;  31  Am.  Dec.,  233  (9  N.  H.,  34) ;  39  Am.  Dec., 
763  (7  Met.,  86) ;  42  Am.  Dec.,  602  (7  Ala.,  574) :  5  Am. 
Rep.,  521  (43  Miss.,  710) ;  21  Am.  Rep.,  117  (80  Pa.  St., 
518). 


61O*]    *PHILLIPS  &  BROWN 

v. 

HALL  ET  AL. 

Trespass  De  Bonis  Asportatis — Levying  Exe- 
cution on  Property  of  Third  Party — Parties — 
Estoppel. 

Trespass  de  bonis  asportatis  lies  for  levying  upon 
the  property  of  A,  under  an  execution  against  B,and 
requiring1  the  engagement  of  a  receiptor  that  the 
property  shall  be  forthcoming,  or  the  amount  of  the 
execution  paid;  although  there  has  been  no  remov- 
al of  the  property,  and  the  receiptor  permits  the 
party  to  remain  in  possession,  and  to  dispose  of  it  as 
his  own. 

The  party  whose  property  has  been  levied  upon, 
and  who  has  indemnified  the  receiptor,  is  in  such 
case  entitled  to  recover  the  full  amount  of  the  sum 
agreed  to  be  paid  by  the  receiptor,  in  case  of  the 
non-delivery  of  the  property. 

In  an  action  by  the  sheriff  against  the  receiptor,  it 
seems  that  the  latter,  where  he  has  permitted  the 
party  to  remain  in  possession,  and  use  the  property 
as  his  own,  would  be  estopped  from  denying  the 
right  of  the  sheriff ;  it  would  be  otherwise  where  he 
is  deprived  of  the  property  by  force,  or  by  operation 
of  law. 

Citations-1  Chit.  PL,  151, 152, 169, 153;  7  Johns.,254; 
6  Mod.,  212;  4  T.  R.,  260;  6  East.  538;  6  Bac.  Abr.,  677; 
5  Cow.,  325;  3  Willes,  336  :  10  Mass.,  125;  7  Cow.,  278, 
294,  735 ;  7  Mass.,  123 ;  3  Johns.  Cas.,  84. 

THIS  was  an  action  of  trespass  de  boni*  as- 
portatis,  tried  at  the  Tompkins  Circuit  in 
Jan.,  1830,  before  the  Hon.  Samuel  Nelson, 
then  one  of  the  Circuit  Judges. 

The  sheriff  of  Tompkins,  by  virtue  of  an 
execution  in  favor  of  Hall  &  Montross,  two  of 
the  defendants  in  this  cause,  against  one  Mi- 
chael Phillips,  levied  upon  a  store  of  goods  be- 
longing to  Asa  Phillips  and  Moses  C.  Brown, 
the  plaintiffs  in  this  cause,  which  goods  had 
shortly  previous  to  the  levy  been  transferred 
by  Michael  Phillips  to  the  plaintiffs,  and  which 
transfer  the  plaintiffs  in  the  execution  alleged 
to  have  been  fraudulently  made.  At  the  time 
of  the  levy  there  was  a  large  quantity  of  lum- 
ber piled  near  the  store,  and  other  property  on 
the  premises,  all  of  which,  as  well  as  the  goods 
in  the  store,  Phillips  &  Brown  claimed  they  had 
bought  of  Michael  Phillips.  The  attorneys  of 
the  plaintiffs  in  the  execution,  who  also  were 
made  defendants  in  this  suit,  offered  to  leave 
the  goods  in  the  store  unmolested,  provided 
Phillips  &  Brown  would  turn  out  or  show  other 
property  belonging  to  Michael  Phillips,  on 
which  a  levy  might  be  made  to  satisfy  the  exe- 
•cution,  which  they  refused  to  do,  claiming  to 
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have  bought  all  the  personal  property  of  Mi- 
chael Phillips.  The  sheriff  then  demanded  a 
receiptor  for  the  goods  in  the  store,  and  Phil- 
lips &  Brown  accordingly  procured  two  per- 
sons to  give  a  receipt  to  the  sheriff,  acknowl- 
edging *to  have  received  sundry  articles  [*6 1 1 
of  dry  goods,  groceries,  hardware  and  crock- 
ery, the  usual  assortment  of  a  country  store, 
and  promising  to  redeliver  the  same  to  the 
sheriff  or  pay  the  amount  of  the  execution,  viz. : 
$630.13,  with  interest,  and  on  receiving  such 
receipt,  the  sheriff  left  the  goods  as  he  found 
them.  Phillips  &  Brown  indemnified  the  re- 
ceiptors,  remained  in  possession  of  the  goods, 
and  went  on  with  their  business,  as  merchants, 
selling  out  the  goods  by  retail,  retaining  in 
their  possession  at  the  time  of  the  trial  of  this 
cause  only  a  portion  thereof  which  remained 
unsold.  Evidence  was  given  by  both  parties 
relative  to  the  fairness  of  the  transfer  from  Mi- 
chael Phillips  to  Phillips  &  Brown.  It  was 
proved,  that  subsequent  to  the  time  of  the  levy  of 
the  defendants'  execution,  the  personal  property 
of  Michael  Phillips  (other  than  the  goods  in  the 
store)  which  had  been  claimed  by  the  defend- 
ants as  purchased  by  them,  was  sold  under  an 
execution  in  favor  of  a  third  person,  and 
bought  in  by  Asa  Phillips  as  the  agent  of  the 
plaintiff  in  that  execution.  It  also  appeared 
that  the  receiptors  had  been  sued  a  few  days 
before  the  trial  of  the  cause,  on  the  receipt 
given  by  them  to  the  sheriff.  The  defendants 
asked  the  judge  to  charge  the  jury  that  there 
having  been  no  removal  of  the  goods,  Phillips 
&  Brown  remaining  in  possession  of  the  same, 
and  they  having  gone  on  with  their  business, 
trespass  de  bonis  asportatis  could  not  be  main- 
tained, and  if  the  action  did  lie,  that  the  plaint- 
iffs were  entitled  to  recover  only  nominal  dam- 
ages ;  and  also,  that  by  their  claim  of  being  the 
purchasers  of  all  the  personal  property  of  Mi- 
chael Phillips,  the  plaintiffs  having  prevented 
the  present  defendants  from  levying  on  such 
property,  they  were  not  entitled  to  recover  ; 
or  if  they  were  entitled  to  recover,  that  such 
unfounded  claim  ought  to  mitigate  the  dam- 
ages. Instead  of  so  directing.the  judge  charged 
the  jury  that  the  possession  of  the  goods  was 
changed  by  the  levy  and  the  taking  of  the  re- 
ceipt ;  that  in  contemplation  of  law,  the  goods 
were  in  the  possession  of  the  sheriff  or  his  re- 
ceiptors, and  that  the  plaintiffs  were  entitled 
to  recover  the  full  amount  of  the  sum  expressed 
in  the  receipt,  with  the  interest  thereof,  as  they 
were  holdeu  to  the  receiptors  on  their  indem- 
nity, provided  the  jury  should  be  of  opinion 
that  the  sale  from  Michael  Phillips  to  the  plaint- 
iffs was  bonafide  ;  and  in  relation  to  the  claim 
*of  the  plaintiffs  to  the  other  personal  [*6 1 2 
property  of  Michael  Phillips,  upon  which  the 
sheriff  might  have  levied  but  for  such  claim, 
the  evidence  was  material  only  in  passing  upon 
the  bona  fides  of  the  transfer  of  the  goods  in  the 
store  ;  that  in  such  respect  it  was  important, 
but  if  that  transfer  was  fair  and  honest,  and 
no  fraud  contemplated,  the  plaintiffs  were  en- 
titled to  recover  the  amount  specified  in  the  re- 
ceipt, notwithstanding  their  false  claim  to  the 
other  property  ;  and  he  submitted  the  question 
of  fraud  to  the  jury,  who  found  a  verdict  for 
the  plaintiffs  for  $653.81.  The  defendants  hav- 
ing excepted  to  the  charge  of  the  judge, moved 
for  a  new  trial. 
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Mr.  J.  A.  Collier,  for  the  defendants.  The 
reason  for  a  recovery  in  trespass  to  the  full 
amount  of  property  taken  is,  that  by  the  re- 
covery the  property  is  vested  in  the  defendant 
against  whom  the  verdict  is  rendered,  if  such 
verdict  be  paid.  13 Mass.,  225;  Cow.  Tr.,667, 
669  ;  9  Mass.,  258  ;  7  Cow.,  278.  Here  the  de- 
fendants«never  can  obtain  the  property  ;  it  re- 
mained in  the  possession  of  the  plaintiffs  ;  and 
though,  after  verdict  and  satisfaction, the  pres- 
ent defendants  would  have  a  right  of  action 
against  the  present  plaintiffs,  they  ought  not 
to  be  driven  to  that  course  ;  to  prevent  circuity 
of  action,  the  plaintiffs  should  not  have  been 
permitted  to  recover  more  than  nominal  dam- 
ages. The  liability  of  the  receiptors,  and  the 
indemnity  given  to  them  by  the  plaintiff s,  can- 
not be  urged  as  a  reason  against  such  a  course, 
because  the  receiptors,  or  the  present  plaintiffs 
in  their  stead,  might  have  shown  that  the  goods 
levied  upon  were  not  the  property  of  the  de- 
fendant in  the  execution, under  color  of  which 
the  levy  was  made.  7  Cow.,  294  ;  9  Mass., 204  ; 
7  Cow.,  670,  n. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs.  Had 
the  levy  been  abandoned, the  facts  of  the  plaint- 
iffs' remaining  in  possession,  and  using  the 
property  as  their  own, might  have  been  consid- 
ered in  mitigation  of  damages  ;  but  instead  of 
abandoning  the  levy,  the  receiptors  were  sued, 
as  was  shown  on  the  trial,  and  from  a  record 
now  produced  (and  the  counsel  produced  it)  it 
appears  that  judgment  was  obtained  against 
them.  That  trespass  or  trover,  or  either,  would 
613*]  lie  in  a  case  like  this.the  counsel  *cited 
7  Johns.,  254,  302  ;  10  Id.,  172  ;  10 Mass.,  125; 
1  Cow.,  322  ;  5  Id.,  323  ;  7  Id.,  294. 

By  the  Court,  Sutherland,  J.  The  charge 
of  the  judge  was  correct  in  both  its  branches. 
The  levy  by  the  sheriff  and  the  taking  a  re- 
ceiptor,  changed  the  possession  of  the  goods  in 
contemplation  of  law  ;  it  was  a  conversion  of 
them  to  the  use  of  the  defendants.  To  main- 
tain trover  or  trespass  de  bonis  asportatis,  evi- 
dence of  an  actual  forcible  dispossession  of  the 
plaintiff  is  not  necessary  ;  any  unlawful  inter- 
ference with  the  property,  or  exercise  of  do- 
minion over  it,  by  which  the  owner  is  damni- 
fied,is  sufficient  to  maintain  either  action.  This 
is  abundantly  settled  by  numerous  cases  in  re- 
lation to  the  action  of  trover.  1  Chit.  PI.,  151- 
153,  and  cases  cited  ;  Bristol  v.  Burl,  7  Johns., 
254  ;  6  Mod.,  212  ;  4  T.  R.,  260  ;  6  East,  538  ; 
6  Bac.  Abr.,  677  ;  Reynolds  v.  Shuler,  5  Cow., 
325,  where  all  the  cases  are  collected.  Trover 
and  trespass  are  concurrent  remedies  for  most 
illegal  or  tortious  takings.  1  Chit.  PI.,  169;  3 
Willes,  336. 

In  Gibbsv.  Chase,  10 Mass.,  125,the  plaintiff, 
as  deputy  sheriff,  had  levied  an  execution  upon 
a  quantity  of  timber  as  the  property  of  one 
Robbins  ;  after  such  levy  the  defendant,  also 
an  officer,  seized  and  sold  the  same  timber 
under  process  against  one  Ordway.as  his  prop- 
erty, and  forbid  the  plaintiff  from  selling  or  in- 
termeddling with  it  ;  but  the  timber  was  not 
actually  removed  from  the  place  where  the 
plaintiff  left  it  ;  it  was  held  that  this  was  a  tor- 
tious disturbance  of  the  legal  possession  of  the 
plaintiff,  for  which  trespass  would  lie.  The 
court  say  :  "He  who  interferes  with  my  goods 
and  without  any  delivery  by  me,  and  without 
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my  consent  undertakes  to  dispose  of  them,  as 
having  the  property  general  or  special,  does  it 
at  his  peril,  to  answer  me  the  value  in  trespass 
or  trover  ;  and  even  a  subsequent  tender  of  the 
goods,  will  not  excuse  him,  if  I  choose  to  de- 
mand the  value." 

But  the  recent  case  of  Winteringham  v.  La- 
foy,  7  Cow.,  735, was  in  all  its  circumstances, es- 
sentially like  the  case  at  bar,  and  trespass  de 
bonis  asportatis  was  there  sustained.  The  de- 
fendant in  that  case  was  a  constable,  and  by 
virtue  of  an  execution  against  one  Gallis,  had 
levied  upon  certain  articles  *of  jewelry  [*O  1 4 
in  the  store  occupied  by  him,  which  the  plaint- 
iff proved  belonged  to  him.  The  defendant 
made  an  inventory,  and  said  he  would  remove 
the  goods  unless  security  was  given  that  they 
should  be  forthcoming  to  answer  the  execu- 
tion ;  security  was  accordingly  given,  and  the 
articles  were  not  removed,  but  left  in  the  store- 
in  the  same  condition  as  the  officer  found  them. 
The  action  was  sustained  on  the  ground  that 
the  dominion  which  the  defendant  undertook 
to  exercise  over  the  property,  by  levying  upon 
it,  and  exacting  security  for  its  forthcoming, 
constituted  him  a  trespasser,  he  having  no  le- 
gal authority  to  intermeddle  with  it.  That 
case  is  decisive  upon  this  point,  and  establishes 
the  doctrine  that  where  the  taking  or  intermed- 
dling is  tortious,  either  trover  or  trespass  de 
bonis  asportatis,  may  be  maintained. 

It  was  not  a  case  for  nominal  damages.  If 
the  plaintiffs  were  entitled  to  recover  at  all, 
they  had  indemnified  the  individuals  who  be- 
came security  to  the  officer  for  the  goods  and  the 
sureties  had  been  prosecuted;  and  we  are  to  in- 
tend that  they  either  have  been,  or  will  be  com- 
pelled to  pay  the  value  of  the  goods  to  the  sheriff 
for  the  benefit  of  those  of  the  defendants  who 
were  plaintiffs  in  the  execution .  In  Edson  v.  Wes- 
ton,  7  Cow.,  278,  it  was  held  that  a  receiptor 
to  the  sheriff  (as  a  surety  of  this  description  is 
commonly  termed)  was  a  naked  bailee,  and  was 
responsible  only  for  gross  negligence  ;  and  the 
property  having  been  taken  out  of  his  posses- 
sion by  a  paramount  title;  to  wit :  an  execution 
levied  upon  it  before  it  came  to  the  defendant's 
possession,  it  was  decided  that  he  was  not  re- 
sponsible. But  I  apprehend  it  would  be  gross 
negligence  in  a  bailee  of  this  description,  to 
leave  the  property  in  the  possession  and  under 
the  control  of  the  person  from  whom  it  had 
been  taken,  and  if  it  was  wasted  or  sold,  he 
would  be  responsible  ;  such  is  this  case.  Such 
a  defendant  would  be  estopped  from  denying 
the  right  of  the  party  to  the  property. "  He 
could  not  set  up  a  title  to  it  in  a  third  person. 
If  taken  from  him  by  act  of  law,  or  perhaps 
by  force,  he  may  not  be  responsible  on  the 
ground  that  he  is  a  naked  bailee.  A  receiptor 
of  chattels  has  no  property  in  them  ;  he  can- 
not maintain  trover  for  them  in  his  own  name; 
he  is  but  the  servant  or  agent  of  the  sheriff  ;  7 
Cow  ,  294,  and  cases  cited  ;  still  *his  [*615 
promise  is  founded  on  a  good  and  sufficient 
consideration  ;  it  is  obligatory  upon  him,  and 
may  be  enforced.  The  plaintiffs  in  the  execu- 
tion having  prosecuted  the  receiptor,  it  is  not 
for  them  to  allege  that  they  cannot  recover; 
and  if  tlie  receiptor  is  made  to  pay,  he  can,  un- 
doubtedly, resort  to  the  indemnity  given  to 
him  by  the  present  plaintiffs. 

The  claim  set  up  by  the  plaintiffs  to  other 
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and  distinct  parcels  of  the  personal  property 
which  once  belonged  to  the  defendant  in  the 
execution,  though  unfounded  and  even  fraud- 
ulent, would  not  deprive  them  of  their  right  of 
action,  or  diminish  the  amount  which  they 
were  entitled  to  recover  for  the  property  act- 
ually belonging  to  them,  and  which  was  ille- 
gally taken  by  the  defendants.  The  goods  in 
question  was  not  mingled  with  the  other  prop- 
erty ;  the  goods  were  in  the  store  ;  the  other 
property  was  lumber  and  lying  out  doors.  The 
cases  referred  to  have  no  application.  7 Mass., 
123  ;  3  Johns.  Cas.,  84. 
New  trial  denied. 

Distinguished— 12  Barb.,  351 ;  b  How.  Pr.,  193 ;  39 
Am.  Dec.,  626  (23  Me.,  326). 

Cited  in-10  Wend.,  323,  350;  12  Wend.,  40;  13 
Wend.,  147 ;  16  Wend.,  352 ;  23  Wend.,  487 ;  10  N.  Y., 
420;  15  N.  Y.,  413;  8  Barb.,  215;  88  111.,  128;  29  Am. 
Dec.,  663  (8  N.  H.,  238). 


SLOCUM  &  HOGAN  v.  DESPARD. 

Independent  Covenants  at  Law — Fraud  as  to 
Execution,  but  not  as  to  Consideration,  may  be 
sTiown — Pleading. 

Where  a  party  agreed,  on  the  payment  by  anoth- 
er, of  certain  sums  of  money  to  a  third  person,  to 
assign  certain  certificates  of  sale  of  land,  it  was 
held,  that  the  covenants  were  independent,  and  that 
in  a  suit  by  the  party  bound  to  assign,  a  general 
averment  in  the  declaration  of  readiness  on  his 
part  to  perform,  was  sufficient. 

It  is  no  defense  at  law,  that  a  covenant  on  which 
the  defendant  is  sought  to  be  charged,  was  ob- 
tained by  false  and  fraudulent  representations; 
fraud,  as  to  the  execution,  but  not  as  to  the  consid- 
eration of  a  covenant,  may  be  shown. 

If  a  plea  profess  to  answer  to  only  a  part  of  a 
count,  and  is  in  truth  but  an  answer  to  part,  the 
plaintiff  may  demur,  and  is  not  bound  to  take 
Judgment  for  the  part  unanswered;  so  held,  where, 
in  covenant,  two  breaches  were  assigned,  and  the 
defendant  put  in  a  plea  as  to  the  breach  first  as- 
signed, without  taking  any  notice  of  the  second 
breach. 

So,  also,  where  a  plea  professes  to  answer  all  the 
breaches  assigned  in  a  declaration  where  there  are 
are  two  or  more,  and  is  in  fact  but  an  answer  to 
one,  the  plaintiff  may  demur. 

Citations— 1  Saund.,  28,  n.  1,  2,  3 ;  Willes,  475,  480  '• 
Yelv.,  38 ;  Cro.  Jac..  27  ;  Cro.  Eliz..  434 ;  2  Vent.,  193; 
3  Johns.  Cas.,  205 ;  2  Wend-,  419 ;  1  Chit.,  509,  510 ;  2 
Johns.,  177.  207 1  13  Johns.,  430 :  5  Cow.,  508,  509 ;  20 
Johns.,  15,  24, 130 :  Sug.  Vend.,  162,  163;  2  H.  Bl.,  123; 
10  Johns.,  266 ;  12  Johns.,  212 ;  5  Johns.,  181  ;  6  Cow., 
1,  296 ;  5  Wend.,  496. 

"HEMURRER  to  pleas.  The  plaintiffs  de- 
Lf  clared  in  covenant  on  an  article  of  agree- 
ment, bearing  date  Mar.  11,  1828,  whereby  the 
61 6*J  *defendant  agreed  by  the  first  Monday 
of  May,  1828,  to  pay  two  certain  notes  made  by 
the  plaintiffs,  to  H.  Baldwin,  bearing  date  July 
18,  1827  :  the  one  payable  in  3  and  the  other  in 
6  months  after  date  ;  and  also,  to  pay  to  the 
plaintiffs,  in  4  months  from  the  date  of  the 
agreement,  $233,  deducting  thereout  such  costs 
as  should,  previous  to  the  first  Monday  of 
May,  have  been  made  on  the  notes  to  Baldwin, 
and  the  like  sums  in  9  and  12  months  after  the 
date  of  the  agreement.  And  the  plaintiffs 
upon  the  payment  of  the  said  two  notes,  agreed 
to  assign  to  the  defendant  two  certificates  of 


NOTE.— Covenants—  When  dependent,  and  when  in- 
dependent. See  Barruso  v.  Madan,  2  Johns.,  145, 
note ;  Tompkins  v.  Elliot.  5  Wend.,  496,  note. 
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the  Surveyor-General,  for  two  certain  lots  spec- 
ified in  the  agreement.  The  plaintiffs  then 
averred,  that  although  they  had  always  been 
ready  and  willing  to  perform  on  their  part,  the 
defendant  did  not  at  the  time  specified,  or  at 
any  other  time,  pay  the  notes  payable  to  Bald- 
win; and  further,  that  he  did  not  pay  the  sum 
of  $233,  first  specified  in  the  agreement,  de- 
ducting thereout  $10  costs,  which  had  accrued 
on  the  notes  payable  to  Baldwin.  There  is  a, 
second  count  similar  to  the  first,  except  that  it 
is  averred  that  no  costs  had  accrued  on  the 
notes  payable  to  Baldwin.  The  defendant, 
after  pleading  non  est  factum,  puts  in  two  spe- 
cial pleas,  the  first  commencing  thus  :  "  And 
for  a  further  plea  in  this  behalf  as  to  the  said 
supposed  breach  of  covenant,  in  the  said  plaint- 
iffs' declaration  first  assigned,  the  said  defend- 
ant by  leave,  etc. ,  saith  that  the  writing  obliga- 
tory, in  the  declaration  mentioned,  was  made  in 
consideration  that  the  plaintiffs  should  assign 
the  certificates  specified  in  the  declaration,  on 
payment  of  the  notes  made  to  Baldwin  ;  that 
previous  to  the  first  Monday  of  May,  1828,  to- 
wit :  May  3,  1828,  the  defendant  was  ready 
and  willing  and  tendered  and  offered  to  pay 
to  Baldwin  the  amount  of  the  notes,  including 
principal,  interest  and  costs,  amounting  in  the 
whole  to  $421.60.  but  that  Baldwin  refused  to 
receive  the  same,  and  although  the  plaintiffs 
had  notice  of  such  tender  and  refusal,  they  re- 
fused to  assign  the  certificates.  The  defend- 
ant then  avers  that  ever  since  May  3,  he  has 
been  ready  and  willing  to  pay  Baldwin,  and 
brings  the  money  into  court.  The  commence- 
ment of  the  second  special  plea  is  thus  :  "And 
for  a  further  plea  in  this  behalf,  as  to  the  said 
supposed  breach  of  covenant,  in  the  said  plaint- 
iffs'*declaration  above  assigned,  the  [*617 
said  defendant,  by  leave,  etc.,  saith.  etc.,  set- 
ting forth  that  the  Surveyor-General's  certifi- 
cates specified  in  the  agreement,  were  holden 
by  Baldwin  ;  that  July  18,  1827,  Baldwin 
agreed  to  assign  them  to  the  plaintiffs  on  the 
payment  to  him  of  $195  in  3  months  and  a  like 
sum  in  6  months,  for  the  payment  of  which 
they  gave  him  their  notes  ;  that  when  the 
agreement  was  made  between  the  plaintiffs 
and  the  defendant,  Baldwin  was  not  bound'by 
law  to  assign  the  certificates,  and  the  plaintiffs 
had  not  any  assignment  of,  or  legal  right  to 
the  certificates,  although  they  falsely  and 
fraudulently  represented  to  the  defendant  that 
Baldwin  had  agreed  to  enlarge  the  time  of  pay- 
ment of  the  two  notes  of  the  plaintiffs  to  the 
first  Monday  of  May,  1828.  The  defendant 
then  avers  that  Baldwin  had  not  so  agreed,  and 
that  the  plaintiffs  well  knew  the  same,  etc.  To 
these  two  pleas  the  plaintiffs  demur. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  defendants. 

By  the  Court,  Sutherland,  •/.  Both  pleas 
are  unquestionably  bad.  Each  of  the  counts 
in  the  declaration  assign  two  breaches  :  1.  The 
neglect  of  the  defendant  to  pay  the  Baldwin 
notes;  and  2.  His  neglect  or  refusal  to  pay  the 
first  installment  of  $233.  The  second  plea 
takes  no  notice  whatever  of  the  second  breach : 
it  is  in  terms  confined  to  the  said  supposed 
breach  of  covenant  in  the  said  plaintiffs'  decla- 
ration first  assigned.  Mr.  Chitty  lays  down  the 


€17 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1832 


rule  that  if  a  plea  profess  to  answer  only  a  part 
of  the  count,  and  is  in  truth  but  an  answer  to 
part,  the  plaintiff  cannot  demur,  but  must  take 
his  judgment  by  nil  dicit  for  the  part  unan- 
swered ;  and  if  he  demur  or  plead  over,  it 
amounts  to  a  discontinuance,  and  he  is  sup- 
ported in  this  position  by  Mr.  Sergeant  Will- 
iams, in  a  note  to  Manchester  v.  Vale,  1  Saund. , 
28,  n.  3.  But  this  court,  in  Sterling  v.  Sher- 
wood, 20  Johns. ,  204,  upon  an  examination  of 
the  authorities  referred  to  by  Mr.  Chitty  and 
Sergeant  Williams,  came  to  the  conclusion  that 
they  did  not  support  the  proposition  laid  down 
618*]  by  *those  writers, and  accordingly  gave 
judgment  in  that  case  for  the  plaintiff,  on  de- 
murrer to  the  defendant's  second  and  third 
pleas,  on  the  ground  that  they  answered  only  a 
part  of  the  libelous  matter  charged  in  the  de- 
claration. The  court  repose  themselves  upon 
the  opinion  of  Willes,  Ch.  J.,  in  Bullythrope  v. 
Turner,  Willes,  475-480;  and  Yelv.,  38;  Cro. 
Jac.,  27  ;  Cro.  Eliz.,  434 ;  2  Vent.,  193,  and  3 
Johns.  Gas.,  205.  This  question  was  again  be- 
fore this  court  in  Hickcok  v.  Coates,  2  Wend., 
419,  where  the  case  in  20  Johns.,  was  consid- 
ered as  establishing  the  true  rule,  and  was  ac- 
cordingly followed.  That  is  now  the  estab- 
lished law  in  this  court. 

The  third  plea  may  perhaps  be  considered 
as  professing  to  answer  all  the  breaches  as- 
signed in  the  declaration,  but  it  in  truth  only 
answers  the  first ;  that  this  is  ground  of  de- 
murrer never  has  been  questioned.  1  Chit., 
509,  510;  1  Saund.,  28,  n.  1,2,  3.  The  matter 
-contained  in  this  plea,  if  well  pleaded,  is  no  de- 
fense at  law.  It  is  substantially  that  the  de- 
fendant's covenant  was  obtained  by  the  false 
and  fraudulent  representations  of  the  plaintiffs 
in  relation  to  a  particular  fact.  It  is  well  set- 
tled that  fraud  as  to  the  consideration  cannot 
be  set  up  at  law  to  avoid  an  agreement  under 
seal,  but  only  fraud  as  to  the  execution.  2 
Johns.,  477;  13  Id.,  430  ;  5  Cow.,  508,  509  ;  20 
Johns.,  130.  Both  pleas  are,  therefore,  bad. 

But  it  is  said  the  declaration  is  bad,  and  that 
on  that  ground  the  defendant  must  have  judg- 
ment. It  is  contended  that  the  covenants  in 
this  case  are  dependent,  and  that  the  plaintiffs 
were  bound  to  aver  performance  on  their  part, 
or  an  offer  to  perform,  before  they  can  recover 
from  the  defendants.  Oyer  of  the  articles  of 
agreement  is  not  given,  but  the  declaration 
states  that  the  defendant  agreed  to  pay  by  the 
first  Monday  of  May,  1828,  two  certain  notes 
made  by  the  plaintiffs,  payable  to  Harvey  Bald- 
win, describing  them  particularly,  and  also  at 
subsequent  periods  several  other  sums  in  dif- 
ferent installments;  and  that  the  said  plaintiffs, 
by  the  said  articles  of  agreement,  agreed,  upon 
the  payment  of  the  said  two  notes  as  aforesaid, 
to  assign  to  the  said  defendant  the  Surveyor- 
•General's  certificates,  etc.  If  the  payment  of  the 
notes  and  the  assignment  of  the  certificates 
were  to  take  place  at  the  same  time,  the  cove- 
6H>*]  nants  *aredependent,and  neither  party 
•can  recover  from  the  other  without  averring 
performance  on  his  part.  It  becomes  a  condi- 
tion precedent,  and  must  be  distinctly  and  spe- 
cially averred.  A  general  averment  is  not  suf- 
ficient. Sugd.  Vend.,  162, 168  ;  2  H.  BL,  123; 
2  Johns.,  207  ;  10  Id.,  266  ;  12  Id.,  212  ;  5  Id.. 
181  ;  20  Id.,  15,  24,  130;  6  Cow.,  1;  5  Wend., 
490 


496.  But  in  Northrup  v.  Northrup,  6  Cow., 
296,  the  court  held,  upon  covenants  precisely 
in  principle  like  those  in  the  case  at  bar,  that 
they  were  independent.  The  defendant  in  that 
case  had  covenanted  to  pay  certain  rent  due 
and  in  arrear  to  one  Tomlinson,  and  all  which 
should  become  due  Mar.  25,  1825,  the  whole  to 
be  paid  on  that  day  ;  and  the  plaintiif  cove- 
nanted that  on  the  defendant's  so  paying  the 
rent,  he,  the  plaintiff,  would  give  up  and  dis- 
charge a  certain  bond  and  mortgage.  The 
Chief  Justice  said  that  the  payment  of  the  mon- 
ey to  Tomlinson  on  the  day  specified,  was 
clearly  a  condition  precedent;  that  the  perform- 
ance by  the  plaintiff  of  his  part  of  the  agree- 
ment was  not  necessarily  simultaneous,  but 
was  naturally  to  be  subsequent,  and  that  a  gen- 
eral averment  of  his  readiness  to  perform  was 
all  that  was  necessary.  I  apprehend  the  con- 
clusion of  the  Chief  Justice  that  the  perform- 
ance by  the  plaintiff  of t  his  part  of  the  agree- 
ment was  naturally  to  be'subsequent  to  the  per- 
formance of  the  defendant,  must,  have  rested 
principally  upon  the  circumstance,  that  the 
payment  to  be  made  by  the  defendant  was  to 
be  made  to  a  third  person,  and  not  to  the  plaint- 
iff himself,  and  that  he  was  of  course  bound  to 
produce  evidence  of  it,  which  presupposed  the 
act  to  have  been  done  before  the  plaintiff  was 
bound  to  perform  ;  that  circumstance  also 
exists  in  this  case,  and  is  entitled  to  the  same 
weight  here  that  was  given  to  it  in  Northrup  v. 
Northrup.  Independently  of  that  circumstance, 
it  appears  to  me  that  neither  that  nor  this  case 
can  be  distinguished  from  many  of  those  re- 
ferred to,  in  which  the  covenants  were  held  to 
be  dependent;  but  the  inquiry  always  is,  what 
was  the  intention  and  understanding  of  the 
parties  to  be  derived  from  their  contract?  If 
they  intended  that  the  one  act  should  precede 
the  other,  the  covenants  are  independent.  Such, 
probably,  is  the  legal  construction  of  the  cove- 
nants in  this  case.  The  declaration,  therefore, 
is  good. 

*Neither  of  the  pleas  show  that  the  [*62O 
plaintiff  was  incapacitated  to  procure  or  make 
the  assignment  of  the  Surveyor-General 's  certifi - 
cates.  I  am,  however,  inclined  to  the  opin- 
ion that  the  second  plea  would  have  been  a 
good  answer  to  the  first  breach,  if  it  had 
averred  that  Baldwin  was  the  holder  and  own- 
er of  the  notes  when  the  defendant  offered  to 
pay  them.  The  breach  is,  that  the  defendant 
did  not  pay  two  certain  notes  made  by  the 
plaintiffs,  payable  to  Harvey  Baldwin.  The 
plea  is,  that  the  defendant  did  offer  and  tender 
payment  to  Baldwin  on  the  day,  which  he  re- 
fused to  accept.  If  Baldwin  was  the  holder 
and  owner  of  the  notes  at  that  time,  what  more 
could  the  defendant  have  done?  I  do  not,  how- 
ever,intend  to  express  a  definitive  opinion  upon 
this  point. 

The  plaintiffs  must  have  judgment  on  the  de- 
murrers to  the  defendant's  second  and  third  pleas, 
on  the  grounds  already  stated,with  leave  to  the  de- 
fendant to  amend  on  payment  of  costs. 

Breach  of  covenant— Plaintiff  must  aver  perform- 
ance. Cited  in— 11  Wend.,  50 ;  1  Denio.,  60 ;  20  N .  Y., 
431;  19  Barb.,  422. 

Demurrer— Witt  lie  to  a  plea  answering  only  part  of 
a  count.  Cited  in-12  Wend.,  402:  13  Wend.,  48;  19 
Id..  549 ;  6  Hill,  420. 

Also  cited  in-3  McLean,  306 ;  4  N.  J.  L.,  272. 
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JACKSON  ex  dem.  LANSING, 

v. 
CHAMBERLAIN. 

Military  Bounty  Lands — Registration  of  Convey- 
ances— Statutes — Proof  of  Handwriting  of  one 
Witness  and  of  Grantor  after  Many  Tears, 
Sufficient. 

A  deed  of  the  survey  50  acres  in  a  military  lot 
from  the  Surveyor-General  to  a  purchaser,  is  not 
within  the  purview  of  the  Acts  of  1794  Relative  to 
Military  Bounty  Lands,  requiring  deeds  and  con- 
veyances concerning  such  lands  to  be  filed  and  de- 
posited. 

Nor  is  it  necessary  that  a  deed  from  such  pur- 
chaser to  his  vendee  should  have  been  filed  or  depos- 
ited to  give  it  validity ;  nor  that  it  should  be  re- 
corded, where  such  deed  was  executed  previous  to 
the  recording  Acts. 

Proof  that  one  of  two  subscribing  witnesses  to  a 
deed  removed  from  the  State  30  years  before  the 
trial,  and  that  the  other  has  not  been  heard  from  for 
37  years,  is  accounting  sufficiently  for  the  absence 
of  such  witnesses ;  and  on  proof  of  the  handwriting 
of  one  of  the  witnesses  and  of  the  grantor,  the  deed 
•was  read  in  evidence. 

A  purchaser  of  lands,  at  a  sheriff's  sale,  under  a 
judgment  and  execution,  since  the  statutes  requir- 
ing deeds  to  be  recorded, will  hold  the  same,although 
the  defendant  in  the  execution  had,  previous  to  the 
judgment,  sold  and  conveyed  the  lands  by  deed, 
provided  that  the  deed  from  the  sheriff  is  recorded 
previous  to  the  record  of  the  deed  from  the  debtor 
in  the  execution  to  his  grantee,  unless  the  purchaser 
at  the  sheriff's  sale,  at  the  time  of  his  purchase,  had 
notice  of  the  previous  deed.  The  case  of  Jackson 
v.  Post,  9  Cow.,  130,  commented  on  and  explained. 

Citations— 11  Johns.,  64 ;  9  Cow.,  120, 149 : 20  Johns., 
«59 ;  6  Cow.,  146 ;  1  Wend.,  489 ;  4  Johns.,  216 ;  13 
Johns.,  471 ;  4  Cow.,  599. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Tompkins  Circuit  in  Jan.,  1830,  be- 
fore the  Hon.  Samuel  Nelson,  then  one  of  the 
Circuit  Judges. 

CJ2 1*J  *The  action  was  brought  for  the  re- 
covery of  the  survey  50  acres  in  lot  No.  93, 
Ulysses.  The  lessor  of  the  plaintiff  produced 
in  evidence  a  deed  of  the  premises  in  question 
from  the  Surveyor- General  to  Richard  Ed- 
wards, bearing  date  July,  20  1792,  duly  ac- 
knowledged Aug.,  22  1829  ;  and  also  produced 
a  deed  of  the  same  premises  from  Richard 
Edwards  to  the  lessor  of  the  plaintiff,  purport- 
ing to  bear  date  June  1,  1793,  and  to  have  been 
executed  by  the  grantor,  in  the  presence  of 
John  Farnam  and  Jane  Carlow.  The  plaintiff 
proved  that  in  1793,  Richard  Edwards  resided 
at  Cherry  Valley,  in  the  County  of  Otsego  ; 
that  the  witnesses  to  the  deed  resided  in  his 
family  ;  that  more  than  30  years  ago  Farnam 
removed  to  Conn.,  and  that  for  the  last  10  or 
12  years  he  had  not  been  heard  from.  That 
soon  after  1793  Richard  Edwards  removed 
from  Cherry  Valley  to  Cooperstown,  a  dis- 
tance of  14  miles,  and  Jane  Carlow,  who  was 
a  servant  in  his  family,  went  with  him.  Short- 
ly after  his  removal  to  Cooperstown,  Edwards 
died,  and  his  widow  returned  to  New  England, 
from  whence  she  and  her  husband  had  emi- 
grated into  this  State,  bringing  with  them 
John  Farnam  and  Jane  Carlow  ;  whether  Jane 
Carlow  returned  with  Mrs.  Edwards  to  New 
England,  the  witness  who  was  examined  to 
account  for  the  absence  of  the  subscribing 
witnesses  to  the  deed  did  not  know  ;  he  (the 


NOTE.— Unrecorded  deed— Rights  of  parties  not  af- 
fected by  failure  to  record.  Subsequent  purchase- 
Notice— Effect  of .  See.  Jackson  v.  Sharp,  9  Johns., 
163,  note ;  Jackson  v.  Post,  9  Cow.,  120,  note. 
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witness)  resided  at  Cherry  Valley  in  1793,  and 
lives  there  now  ;  he  lately  had  made  repeated 
inquiries  for  Jane  Carlow  in  Cherry  Valley, 
but  not  at  Cooperstown  ;  what  had  become  of 
her,  and  whether  she  was  living  or  dead,  he 
had  not  been  able  to  learn.  He  proved  the 
handwriting  of  Farnam,  subscribed  to  the 
deed  as  a  witness,  and  also  the  handwriting  of 
Edwards,  the  grantor.  Upon  this  evidence 
the  judge  permitted  the  deed  to  be  read  to  the 
jury,  although  objected  to  by  the  defendant. 
The  defendant  produced  in  evidence  a  deed  of 
the  premises  in  question,  from  the  sheriff  of 
Tompkins  to  the  defendant,  recorded  in  the 
County  of  Tompkins,  Sep.  23,  1819,  made  and 
executed  under  a  sale  by  virtue  of  an  execution 
issued  on  a  judgment  in  favor  of  A.  Burr, 
against  Richard  Edwards,  docketed  Jan.  7, 
1802,  and  revived  by  scire  facias  against  the 
heirs  of  Edwards  and  terre-tenants  of  the  land, 
Nov.  3, 1813.  *The  defendant  insisted  [*622 
that  the  plaintiff  was  not  entitled  to  recover, 
because  he  (the  defendant)  was  a  bona  fide 
purchaser  under  the  judgment  against  Ed- 
wards, and  because  the  deed  from  Ed  wards  to 
the  lessor  had  not  been  filed  and  deposited  in 
pursuance  of  the  Acts  of  Jan.  and  Mar.,  1794, 
Relative  to  Lands  in  the  Military  Tract.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court. 

Mr.  Ben  Johnson,  for  the  plaintiff.  The 
deed  to  the  lessor  was  properly  received  in  evi- 
dence, the  absence  of  both  witnesses  being 
sufficiently  accounted  for,  and  the  handwriting 
of  one  witness  and  of  the  gran  tor  being  proved; 
besides,  the  plaintiff  was  entitled  to  read  it  in 
evidence  as  an  ancient  deed.  It  was  not  neces- 
sary to  the  validity  of  the  deed,  that  it  should 
have  been  filed  or  deposited,  not  being  within 
the  purview  of  the  Acts  Relating  to  Lands  in 
the  Military  Tract.  Those  acts  were  passed 
in  relation  "to  titles  to  lands  granted  by  the 
State  as  bounty  lands  to  the  officers  and  troops 
of  this  State,  who  served  in  the  Army  of  the 
U.  S.,  and  affected  only  titles  derived  from 
such  officers  and  soldiers,  and  not  those  de- 
rived immediately  from  the  State  or  its  author- 
ized agent.  Besides,  at  the  rendition  of  the 
judgment  under  which  the  defendant  claims, 
Edwards  had  no  interest  in  the  land  upon 
which  the  judgment  could  attach  as  a  lien,  he 
having  long  before  conveyed  all  his  estate  to 
the  lessor  of  the  plaintiff ;  and  although  the 
deed  to  the  defendant  was  recorded,  it  vested 
no  interest  in  him,  as  none  could  be  conveyed 
by  the  sheriff.  4  Cow.,  599;  9  Id.,  120 ;  1 
Wend.,  502. 

Mr.  J.  A.  Collier,  for  the  defendant.  The 
plaintiff  failed  in  accounting  for  the  absence 
of  one  of  the  witnesses ;  inquiries  were  made 
for  her,  but  not  at  the  place  to  which  she  was 
known  to  have  removed  ;  the  deed,  therefore, 
ought  not  to  have  been  received  in  evidence  ; 
it  could  not  be  read  as  an  ancient  deed,  as 
possession  under  it  was  not  shown,  and  no  cir- 
cumstance adduced  authorizing  its  introduc- 
tion without  proof  of  its  execution.  But  if  it 
be  considered  as  proved,  not  having  been  filed 
or  deposited  according  to  the  requirements  of 
the  Act,  it  was  void  ;  the  Act  directs  that  all 
deeds  theretofore  *made  and  executed,  [*623 
of  or  concerning  bounty  lands  granted  by  the 
State,  shall  be  deposited,  and  no  exception  is 
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made  as  to  survey  50  acre  lots.  Being  avoided 
by  the  statute,  it  is  as  if  no  deed  had  been  exe- 
cuted ;  and  then  there  can  be  no  question  as  to 
the  title  of  the  defendant.  Besides  acquiring 
his  title  under  a  judgment  against  Edwards, 
the  defendant  was  a  bona  fide  purchaser,  and 
is  entitled  to  protection.  The  deed  from  Ed- 
wards to  the  lessor  of  the  plaintiff  not  being 
recorded,  was  void  as  against  the  defendant  ; 
there  was  no  possession  under  it,  and  no  cir- 
cumstance to  put  the  defendant  on  his  guard. 
The  mere  fact  of  a  deed  having  been  executed 
without  the  assertion  of  a  claim  under  it,  can- 
not defeat  the  operation  of  a  judgment  subse- 
quently entered  ;  could  it  have  such  an  effect, 
a  party  would  always  have  it  in  his  power  to 
render  judgments  fruitless.  It  has  always 
been  the  opinion  of  the  profession  that  in  re- 
cording counties,  a  deed  from  the  sheriff  duly 
recorded,  takes  preference  of  an  unrecorded 
deed  previously  given  by  the  defendant  in  the 
judgment.  It  is  said  that  the  case  of  Jackson, 
v.  Post,  9  Cow.,  120,  establishes  a  different 
doctrine  ;  but  on  examination,  it  will  be  found 
that  the  court  in  that  case  recognize  the  dis- 
tinction taken  by  Judge  Spencer,  in  Jackson  v. 
Dubois,  4  Johns.,  216,  that  although  a  judg- 
ment has  not  a  preference  over  an  unregis- 
tered mortgage,  still,  if  the  holder  of  such 
mortgage  permit  a  sale  under  a  judgment  to 
take  place  prior  to  the  registry  of  his  mort- 
gage, he  loses  his  preference,  and  the  pur- 
chaser at  the  sheriff's  sale  holds  the  land.  Ac- 
cording to  that  principle,  the  deed  of  the  de- 
fendant having  been  duly  recorded,  and  the 
deed  of  the  lessor  of  the  plaintiff  not  having 
been  recorded,  the  plaintiff  cannot  recover. 

By  the  Court,  Savage,  Ch.  J.  Both  parties 
claim  title  under  Edwards.  The  important 
questions,  therefore,  are  1st,  whether  the  deed 
from  Edwards  to  the  lessor  was  sufficiently 
proved;  and  if  so,  2d,  whether  the  lessor  ac- 
quired title  under  it  as  against  a  subseqent  bona 
fide  purchaser. 

The  proof  was  sufficient ;  the  plaintiff  showed 
the  absence  of  one  witness  positively,  and 
proved  his  handwriting  and  the  handwriting 
of  the  grantor;  he  also  proved,  prima  facie, 
624*]  *the  death  or  probable  absence  from 
the  State  of  the  other  witness.  Inquiry  was 
made  in  the  place  of  her  former  residence, 
and  within  14  miles  of  her  last  known  resi- 
dence. This  evidence  would  have  been  more 
satisfactory  had  inquiries  been  made  in  Coopers- 
town,  the  last  place  where  the  witness  to  the 
deed  was  heard  of;  but  as  her  former  acquaint- 
ances, only  14  miles  distant,  had  not  heard  of 
her  for  30  years,  and  as  the  family  in  which 
she  lived  had  left  the  State  many  years  ago,  a 
reasonable  presumption  is  raised  of  her  death 
or  absence.  This  is  enough  where  the  other 
proof  of  the  execution  of  the  deed  is  as  full  as 
in  this  case.  The  evidence  here,  accounting 
for  the  second  witness,  is  much  stronger  than 
it  was  in  Jackson  v.  Burton,  11  Johns.,  64. 
There  the  witness  produced  in  court  did  not 
know  the  subscribing  witness,  nor  had  he  made 
any  inquiry  for  him.  The  witness  in  court 
had  lived  in  N.  Y.,  where  the  deed  was  sup- 
posed to  have  been  executed.  The  court  held 
the  testimony  sufficient  to  let  the  proof  go  to 
the  jury,  the  absence  of  the  other  witness  be- 
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ing  satisfactorily  accounted  for,  and  his  hand- 
writing proved.  In  that  case  it  was  remarked 
by  Kent,  Ch.  J.:  "The  rules  and  practice  of 
the  courts  leave  this  point  with  some  latitude 
of  discretion."  And  inJacksonv.  Cody,  9  Cow., 
149,  it  is  said  that  proof  that  the  witness  could 
not  be  found  or  heard  of,  upon  diligent  seaich 
and  inquiry,  would  be  evidence  of  his  death  or 
absence.  I  think  enough  was  shown  in  this 
case  to  prove  the  deed,  especially  as  nothing 
was  shown  on  the  other  side  contradicting  the 
plaintiff's  evidence. 

I  do  not  think  the  plaintiff  was  entitled  to 
read  the  deed  in  evidence  as  an  ancient  deed  ; 
there  had  been  no  possession  under  it,  nor 
were  there  any  circumstances  shown  relating 
to  the  deed,  except  those  concerning  its  exe- 
cution. When  the  lot  was  first  occupied  doe& 
not  appear  ;  probably  not  till  recently,  as  the 
defendant  acquired  his  title  in  1819. 

It  was  not  necessary  that  the  deed  in  ques- 
tion should  have  been  deposited  under  the 
Statutes  of  1794.  The  principal  if  not  the  only 
object  of  those  statutes  was  the  detection  of 
frauds  and  forgeries.  20  Johns.,  659  ;  6  Cow., 
146  ;  1  Wend.,  489.  Edwards,  the  grantee  from 
the  Surveyor-General,  was  not  the  soldier  who 
merited  the  lot,  nor  the  grantee  of  the  soldier, 
*but  the  grantee  of  the  State.  The  con-  [*625- 
veyances  of  the  survey  50  acres  sold  by  the 
Surveyor-General,  are  not  within  the  reason  of 
the  depositing  Acts,  nor  within  the  letter,  a& 
those  parts  of  the  lots  can  hardly  be  consider- 
ed as  granted  "to  the  officers  and  troops  of  this 
State,"  for  though  nominally  included  in  the 
patents  to  the  soldier,  they  were  liable  to  be 
sold  for  the  expenses  of  surveying,  and  having 
been  so  sold,  I  apprehend  were  not  within  the 
mischiefs  intended  to  be  guarded  against ;  nor 
was  the  deed  from  Edwards  to  the  lessor  re- 
quired to  be  deposited  any  more  than  the  deed 
from  the  Surveyor-General.  At  the  date  of 
this  deed,  June  1,  1793,  there  was  no  law  re- 
quiring a  deed  to  be  recorded  to  give  it  validi- 
ty, and  none  of  the  recording  Acts  have  a  re- 
troactive operation.  According  to  this  view  of 
the  case,  the  title  to  the  premises  in  question 
vested  in  the  lessor  at  the  date  of  the  deed  from 
Edwards  to  him;  of  course  a  judgment  subse- 
quently obtained  could  create  no  lien  upon 
this  property.  The  judgment  in  favor  of  Burr 
against  Edwards  was  docketed  in  1802,  and  can 
have  no  possible  effect  upon  property  conveyed 
in  due  form  of  law,  9  years  before. 

I  agree  with  the  defendant's  counsel,  that  if 
the  deed  from  Edwards  to  the  lessor  was  void, 
the  defendant  showed  a  good  title  under  the 
judgment ;  for  Edwards  having  title  from  the 
Surveyor-General,  that  title  must  remain  in 
him  until  it  is  legally  devested,  and  if  it  were  in 
him  when  the  judgment  was  docketed  it  passed 
to  the  defendant ;  and  even  if  the  title  had 
passed  from  him  in  a  manner  conclusive  against 
him  as  in  favor  of  his  grantee,  as  by  an  unre- 
corded deed,  where  the  statutes  require  a  rec- 
ord to  conclude  subsequent  incumbrances  or 
bona  fide  purchasers,  still  if  such  record  be  nec- 
essary as  against  such  purchasers  and  incum- 
brancers,  an  unrecorded  deed  is  unavailing 
against  them  ;  so  in  this  case,  had  it  been  nec- 
essary by  statute,  in  1793,  that  every  deed 
should  be  recorded  to  give  it  efficacy  against 
subsequent  bona  fide  purchasers  or  incumbran- 
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cers,  then,  under  the  circumstances  of  this 
case,  there  would  have  existed  an  interest  in 
Edwards,  upon  which  Burr's  judgment  would 
have  been  a  lien  ;  and  though  our  statute  does 
not  save  the  rights  of  judgment  creditors,  and 
the  judgment  alone  is  unavailing  as  an  incum- 
O2O*]  brance  against  an  unrecorded  *deed, 
yet  when  that  judgment  is  enforced  and  a  sale 
is  made  upon  execution,  and  the  sheriff's  deed 
is  first  recorded,  the  purchaser  becomes  a  bona 
fide  purchaser,  and  in  that  character  is  entitled 
to  the  property  in  preference  to  the  grantee  in 
the  unrecorded  deed.  Such  is  my  understand- 
ing of  the  law,  and  such  is  the  current  of  au- 
thority, as  I  read  the  cases.  In  Jackson  v.  Du- 
boii,  4  Johns.,  216,  the  lessor  was  a  purchaser 
under  a  judgment  which  was  docketed  inte*r- 
mediate  the  execution  and  the  registry  of  the 
defendant's  mortgage  ;  the  plaintiff  was  non- 
suited,but  it  was  conceded  by  the  learned  judge 
who  delivered  the  opinion  of  the  court,  that 
had  the  lessor  completed  his  title  under  the 
judgment,  by  having  his  deed  perfected  be- 
fore the  registry,  he  must  have  recovered.  The 
language  of  the  statute  being,  that  no  mort- 
gage, nor  any  deed,  conveyance  or  writing  in 
the  nature  of  a  mortgage,  shall  defeat  or  prej- 
udice the  title  or  interest  of  any  bona  fide  pur- 
chaser, unless  the  same  shall  have  been  duly 
registered.  The  case  of  Jackson  v.  Terry,  13 
Johns.,  471,  decides  that  a  sheriff's  deed  must 
be  recorded  in  the  same  manner  as  any  other 
deed ;  and  there  a  purchaser  from  the  judg- 
ment debtor,  subsequent  to  the  sheriff's  sale  on 
the  judgment,  prevailed  because  the  deed  from 
the  sheriff  was.  not  recorded.  In  Jackson  v. 
Town,  4  Cow.,  599,  the  lessor  of  the  plaintiff, 
the  purchaser  under  the  judgment,  failed  be- 
cause no  title  was  shown  in  the  judgment  debt- 
or, from  whom  the  defendant  purchased.  The 
defendant's  deed  was  before  the  judgment, but 
was  not  recorded.  But  the  defendant  in  that 
case  did  not  prevail  upon  the  strength  of  that 
conveyance,  but  upon  the  fact  that  the  plaint- 
iff failed  to  show  title  in  Eleanor  Town,  the 
judgment  debtor.  It  is  true  that  in  one  part 
of  the  opinion  in  that  case,  Mr.  J.  Woodworth 
seems  to  intimate  that  if  it  be  admitted  that 
Eleanor  Town  had  seisin  of  the  premises.then 
she  parted  with  all  her  right  and  title,  and  the 
deed  is  valid,  if  not  fraudulent  and  void  against 
creditors  and  subsequent  purchasers.  He  then 
undertakes  to  show  that  there  was  no  fraud, 
and  after  citing  the  cases  in  4  Johns.,  and  13 
Jd.and  recognizing  them  as  sound  law,  he 
distinguishes  the  case  he  was  discussing  from 
them  by  saying  ;  "In  each  of  those  cases  the 
defendant  in  the  execution  had  an  interest  lia- 
627*]  ble  to  be  sold."  *"In  the  present  case 
Eleanor  Town  had  no  title  and  the  judgment 
was  no  lien."  The  only  doubt  I  ever  enter- 
tained as  to  that  case  was  whether  the  defend- 
ant Lydia  Town  did  not  admit  title  in  her 
mother,  Eleanor  Town,  by  taking  from  her  a 
deed  in  fee,  and  whether  she  ought  not  to  have 
been  estopped  from  denying  it ;  but  that  is  un- 
important here.  The  case  of  Jackson  v.  Post, 
9  Cow.,  120,  was  commented  on  by  the  de- 
fendant's counsel,  as  containing  doctrine  hos- 
tile to  his  client's  interests.  The  reporter  states 
one  point  of  the  decision  thus  :  "And  there- 
fore, when  the  debtor  in  the  judgment  con- 
veyed his  land  before  judgment  obtained, 
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though  the  deed  was  not  recorded  for  several 
years  after  a  sale  under  the  judgment,  and  no 
notice  of  the  first  deed  was  given  to  a  subse- 
quent grantee,  under  the  judgment,  yet  held 
that  the  judgment  was  no  lien  on  the  land,  and 
that  the  conveyance  by  the  judgment  debtor 
was  valid  even  as  against  a  subsequent  bona 
fide  purchaser  under  the  judgment."  It  is  sin- 
gular that  such  a  proposition  should  have  been 
stated  when  the  facts  of  the  case  do  not  justi- 
fy it.  So  far  from  the  purchaser  under  the 
judgment  being  a  bona  fide  purchaser  without 
notice,  the  fact  affirmatively  appears  that  at 
the  sheriff's  sale  he  had  notice  of  the  prior 
deed  to  the  lessor  of  the  plaintiff,  and  such  no- 
tice was  communicated  to  each  of  his  subse- 
quent grantees,  and  to  their  grantees  down  to 
the  defendant.  The  error,  I  presume,  arose 
from  the  fact  that  no  statement  of  the  case  was 
made  by  the  reporter,  and  from  a  cursory  ex- 
amination of  the  opinion  of  the  court,  the  facts 
were  misapprehended.  In  that  case  Charles 
Merrick  was  the  common  source  of  title  (as 
Edwards  is  in  this  case).  The  lessor's  deed  was 
executed  in  1807,  but  not  recorded  till  1812.  In 
1808  a  judgment  was  docketed  against  Charles 
Merrick,  and  the  premises  were  sold  by  the 
sheriff  and  a  deed  executed  by  him,  and  re- 
corded in  1809,  under  which  the  defendant 
claimed.  But  it  was  proved  that  before  the 
sale  by  the  sheriff,  the  purchaser  (Ten  Eyck) 
knew  of  the  unrecorded  deed  of  1807,  from  C. 
Merrick  to  the  lessor.  The  property  passed 
through  three  persons  before  it  came  to  the  de- 
fendant, each  of  whom,  including  the  defend- 
ant, had  notice  of  the  prior  deed  to  the  lessor  ; 
and  all  the  conveyances  subsequent  to  the 
sheriff's  deed  to  Ten  Eyck  were  after  the  re- 
cording *of  the  lessor's  deed.  The  jury,[*628 
under  the  charge  of  the  judge,  found  a  verdict 
for  the  defendant,  which  this  court  set  aside. 
Mr.  J.  Sutherland  delivered  the  opinion  of  the 
court,  and  recognizes  the  cases  of  Jackson  v. 
Dubois  and  Jackson  v.  Terry.  It  is  true,  that 
in  commenting  on  the  remarks  of  Mr.  J.  Wood- 
worth,  in  the  case  of  Jackson  v.  Town,  he 
seems  to  understand  Judge  Woodworth  as  as- 
suming one  ground  why  Mrs.  Town  had  no 
property  in  the  premises  upon  which  the  judg- 
ment could  be  a  lien,  to  be,  that  she  had  pre- 
viously conveyed  it  to  her  daughter,  the  de- 
fendant ;  but  I  do  not  so  understand  the  case 
of  Jackson  v.  Town,  nor  the  remarks  of  the 
judge  who  gave  the  opinion.  Eleanor  Town 
had  no  title  in  the  premises  in  dispute,  because 
none  was  shown  in  her  except  a  possession  for 
some  years,  which  she  had  abandoned  some 
time  before  the  conveyance  ;  and  it  was  held 
that  her  possession,  to  be  operative,  should  ap- 
pear to  have  been  at  least  for  20  years,  so  as  to 
ripen  into  a  title.  I  do  not  understand  the  doc- 
trine of  that  case  to  be,  that  E.  Town  had  no 
title  because  having  once  had  title  she  had  con- 
veyed it  away  beyond  the  reach  of  a  judgment 
creditor  :  if  that  could  be  done  without  record- 
ing the  deed,  the  statute  would  be  a  dead  let- 
ter. Supposing  her  once  to  have  had  title, 
which  she  conveyed  to  L.  Town  by  deed  not 
recorded,  there  is  no  doubt  that,  as  between 
the  parties  to  that  deed,  E.  T.  had  parted  with 
all  her  interest;  and  there  can  be  as  little  doubt 
that  if  she  had  conveyed  subsequently  to  the 
lessor,  and  his  deed  had  been  first  recorded. 
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that  his  title  would  have  prevailed.  If  so,  there 
was  after  the  first  deed  an  interest  remaining, 
which,  as  regards  the  subsequent  purchaser, 
was  the  subject  of  a  sale  and  conveyance  by 
deed.  It  is  admitted  on  all  hands  that  a  medi- 
ate conveyance  by  means  of  a  judgment  and 
sheriff's  sale,  is  equally  within  the  protection 
of  the  statute,  as  a  conveyance  immediately 
from  E.  T.  to  L.  T.  The  judgment,  therefore, 
becomes  a  lien  upon  the  same  interest,  which 
is  conveyed  by  the  second  deed.  The  judg- 
ment and  sheriff's  sale  and  conveyance  are  but 
a  species  of  assurance,  and  any  interest  in  lands 
may  be  thus  conveyed,  which  may  be  trans- 
ferred by  f  eoffment.  Such  is  my  understand- 
ing of  the  adjudged  cases  and  of  the  law.  In 
this  case,  however,  I  place  the  plaintiff's  right 
629*]  to  recover  *upon  the  ground  that  it  was 
unnecessary  to  deposit  either  the  deed  from  the 
Surveyor-General  to  Edwards,  or  the  deed 
from  Edwards  to  the  lessor,  and  that  at  the 
date  of  those  deeds.recording  was  not  required. 
The  lessor,  therefore,  had  the  whole  title  in  1793, 
and  is  entitled  to  judgment. 

Distinguished— 42  Barb.,  435. 

Cited  in— 15  Wend.,  595 ;  69  N.  T.,  10;  6  Hun,  542; 
10  Hun,  418;  15  Hun,  14;  75  Ind.,  576;  80  111.,  30;  31 
Wis.,  416. 


ETHERIDGE,  qui  tarn,  etc., 


CROMWELL. 

Champerty  and  Maintenance — Party,  who  can 
Show  that  He  was  Ignorant  that  the  Lands 
were  field  Adversely,  not  Liable  to  Penalty — 
Time  of  Suit. 

A  party  is  not  liable  to  the  penalty  given  by  the 
8th  section  of  the  Act  to  Prevent  and  Punish  Cham- 
perty and  Maintenance,  if  he  can  show  that  at  the 
time  of  his  conveyance  he  was  ignorant  that  the 
lands  were  held  or  claimed  adversely,  although  he 
knew  that  he  himself  had  no  title. 

Every  presumption  and  intendment  is  against  him 
who  conveys  land,  knowing  that  he  does  not  own  it; 
but  if  he  can  satisfy  the  jury  that  he  did  not  know 
it  was  held  adversely,  he  does  not  incur  the  penalty 
of  the  statute. 

Had  the  penalty  been  incurred,  the  conveyance 
having  been  made  previous  to  Jan.  1, 1830,  the  suit 
was  properly  brought,  although  not  commenced 
until  after  the  Act  giving  the  penalty  was  repealed, 
it  being  within  the  saving  clause  of  the  Statute. 

Citations— 13  Johns.,  466 ;  1  R.  L.,  173,  sec.  8;  Plow., 
80,  83;  Co.  Litt.,  369  a;  Com.  Dig.  tit.,  Maintenance, 
A,  4 ;  1  Leon.,  166, 167;  4  Kent,  Com.,  438;  3  Cow.,  643. 
644,  645 :  1  Wend.,  433 ;  7  Johns..  254 ;  8  Johns.,  227 ;  2 
Cai..  183 ;  2  Johns.  Cas..  59 ;  2  R.  8..  779. 

THIS  was  action  of  debt  under  the  8th  sec- 
tion of  the  Act  to  Prevent  and  Punish 
Champerty  and  Maintenance,  tried  at  the  Her- 
kimer  Circuit  in  Mar.,  1830,  before  the  Hon. 
Nathan  Williams,  one  of  the  Circuit  Judges. 

Dec.  17,  1829,  the  defendant  executed  to  his 
son  a  quitclaim  deed  of  certain  lands,  part  of  a 
tract  belonging  to  the  children  of  the  wife  of 
the  plaintiff,  devised  to  them  by  Michael  My- 
ers, their  maternal  grandfather,  by  his  last 
will  and  testament,  bearine  date  in  Jan.,  1814, 
in  which  year  the  testator  died.  The  premises 
devised  were  wild,  uncultivated  and  uninclosed 
lands.  On  the  part  of  the  plaintiff  it  was 
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proved  that  the  defendant  formerly  was  the 
owner  of  a  farm  of  109  acres  adjoining  the 
tract  devised  by  Myers  to  his  grandchildren  ; 
that  from  1816  to  1822  the  defendant  was  taxed 
for  109  acres  and  no  more;  that  in  1827  he  sold 
his  farm  of  109  acres  to  one  Stephen  Carpenter, 
and  that  in  November,  immediately  preceding 
the  date  of  his  deed  to  his  son,  he  was  informed 
that  Etheridge  had  run  out  the  lines  of  the 
lands  devised  by  Myers,  and  conversed  upon 
the  subject  of  such  *survey.  On  the  [*63O 
part  of  the  defendant,  it  appeared  that  the  deed 
to  Myers  of  the  land  in  question  was  not  dis- 
covered until  Dec.,  1829, when  it  was  found  on 
record  in  the  county  clerk's  office,  by  the  at- 
torney of  Etheridge,  and  when  communicated 
to  him,  neither  he  or  the  children  of  his  wife 
appeared  to  know  of  the  existence  of  such  deed. 
The  deed  to  Myers  bore  date  in  1797  and  was 
recorded  in  1810  ;  it  conveyed  to  him  a  lot  of 
land  containing  380  acres.  In  1811,  Myers 
conveyed  200  acres  of  this  tract  to  Joab  Gris- 
wold,  the  husband  of  his  daughter  Anna,  who 
entered  into  possession,  and  occupied  the  same 
until  his  death,  sometime  previous  to  1814. 
Etheridge  married  his  widow  15  or  16  years 
before  the  trial  of  this  cause,  and  resided  with 
his  wife  and  her  children  on  the  200  acres  con- 
veyed to  Griswold.  One  of  the  children  of 
Joab  Griswold,  who  was  called  as  a  witness 
by  the  plaintiff,  on  his  cross-examination  stated 
that  he,  the  witness,  had  frequently  said  that 
he  did  not  know  whether  or  not  himself  and 
the  other  heirs  of  his  father  owned  the  lands, 
part  of  which  were  conveyed  by  the  defendant; 
and  several  witnesses^ called  by  the  defendant 
testified  that  they  had  known  the  lands  con- 
veyed by  the  defendant  for  30  years;  that  they 
considered  the  tract  as  a  gore,  and  had  fre- 
quently cut  wood  and  timber  thereon  as  such ; 
that  it  was  sometimes  called  Delancy's  gore, 
and  sometimes  Judge  Myers'  gore  ;  and  other 
witnesses  testified  that  they  had  heard  Eth- 
eridge, the  plaintiff,  say  that  the  land  in  ques- 
tion was  a  gore,  and  also,  that  he  had  offered 
to  sell  it.  The  judge  charged  the  jury,  that  as 
the  lands  covered  by  the  deed  were  uninclosed 
wood  lands,  and  not  in  the  actual  possession 
of  the  owners,  it  was  necessary  that  they  should 
be  satisfied  that  the  defendant,  when  he  gave 
the  deed,  knew  that  the  lands  were  owned  by 
the  children  of  Mrs.  Etheridge;  that  to  entitle 
the  plaintiff  to  sustain  the  action,  it  was  not 
sufficient  to  prove  that  the  lands,  in  fact,  were 
owned  by  such  children;  for  if  the  defendant 
did  not  know  that  fact,  and  believed  the  lands 
in  question  to  be  a  gore,  he  was  not  liable  for 
the  penalty  sought  to  he  imposed  upon  him. 
The  counsel  for  the  plaintiff  excepted  to  this 
charge,  and  requested  the  judge  to  instruct  the 
jury  that  the  only  question  for  them  to  deter- 
mine was  whether  the  defendant  had  conveyed 
the  land,  knowing  that  he  was  not  *the  [*631 
owner  ;  that  he  had  no  title,  and  that  neither 
he  or  those  under  whom  he  claimed  had  been 
in  possession  of  the  lands  for  a  year  previous 
to  the  deed;  and  that  if  they  found  that  he  had 
conveyed,  knowing,  etc.,  that  the  plaintiff  was 
entitled  to  a  verdict.  The  judge  refused  so  to 
charge,  and  the  jury  found  a  verdict  for  the 
defendant.  In  the  course  of  the  trial  it  was  ad- 
mitted that  this  suit  was  not  commenced  until 
after  Jan*  1,  1830,  and  the  defendant  asked 
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that  the  plaintiff  should  be  nonsuited,  on  the 
ground  that  by  the  Revised  Statutes  the  action 
for  the  forfeiture  was  abolished.  The  motion, 
however,  was  overruled.  The  plaintiff  now 
moves  to  set  aside  the  verdict. 

Mr.  L.  Ford,  for  the  plaintiff.  The  judge 
should  have  charged  the  jury  as  desired  by  the 
plaintiff, who  asked  nothing  but  what  was  con- 
formable to  the  words  and  spirit  of  the  Act.1 
The  judge  acted  under  a  misapprehension  of 
the  case  of  Hassenfrats  v.  Ketty,13  Johns.  ,466, 
in  which  it  was  held  that  selling  lands  without 
notice  of  a  subsisting  adverse  possession,  would 
not  subject  a  party  to  the  penalty;  but  in  that 
case  it  was  shown  that  the  defendant  was  the 
true  owner  of  the  land,  and  for  aught  that  ap- 
peared, the  plaintiff  was  a  mere  intruder,  with- 
out claim  or  color  of  title.  Here  there  was  no 
pretense  of  title  on  the  part  of  the  defendant, 
and  a  more  gross  and  palpable  violation  of  the 
Act  cannot  be  conceived.  If  the  defendant 
knew  that  he  had  no  title,  and  had  not  been  in 
possession  within  a  year,  he  incurred  the  pen- 
alty by  selling  his  pretended  right.  It  was  not 
necessary  to  show  that  he  knew  the  lands  be- 
longed to  others,  and  the  doctrine  of  the  judge 
632*]  that  the  statute  *does  not  apply  to  wild, 
uncultivated  lands.or  19  uninclosed  wood  lands, 
is  not  supported  by  any  case,  and  is  contrary 
to  the  policy  of  the  law.  The  judge  correctly 
refused  to  nonsuit  the  plaintiff  ;  the  penalty 
was  incurred  in  Dec.,  1829,  and  the  right  to 
sue  for  it  is  expressly  reserved  in  the  Repealing 
Act.  2R.  S..  779,  sees.  5,  6. 

Mr.  D.  Burwell,  for  the  defendant.  The 
plaintiff  should  have  bee^i  nonsuited.  The  pen- 
alty is  taken  away,  and  the  offense  is  now  a 
misdemeanor,  2  R.  S.,691,  sec.  6;  allowing  the 
penalty  to  remain,  the  suit  should  have  been 
brought  by  the  public  prosecutor.  The  fact 
submitted  to  the  jury,  and  passed  upon  by 
them,  viz  :  "  that  the  defendant  believed  the 
land  conveyed  by  him  to  be  a  gore,  "  renders 
it  immaterial  whether  the  charge  of  the  judge 
was  correct  or  not.  A  gore  is  a  tract  of  land 
lying  between  two  other  tracts  which  have 
been  granted  by  the  government,  but  which  it- 
self remains  ungranted,  the  title  continuing  in 
the  State.  A  conveyance  of  such  lands  by  one 
having  no  title,  is  no  offense, within  the  mean- 
ing of  this  statute.  The  intent  of  the  Act  was 
to  prevent  and  punish  the  selling  and  convey- 
ing of  a  pretended  title,  to  lands  in  the  posses 
sion  of  another.  Plow. ,  88.  In  the  case  of  Teele 
v.  Fonda,  7  Johns.,  251,  the  lands  sold  were  in 
the  actual  possession  of  divers  persons,  under 
claim  of  title;  and  in  Hassenfrats  v.  Kelly,  cited 
on  the  other  side,  Spencer,  J.,  says,  that  to  ex- 
pose a  party  to  the  forfeiture  of  the  value  of 
the'land  sold,  it  ought  to  appear  expressly  that 

1.— The  8th  section  of  the  Act  is  in  these  words : 
"  No  person  shall  buy  or  sell,  or  by  any  ways  or 
means  procure  any  pretended  right  or  title,  or  make 
or  take  any  promise,  grant  or  covenant  to  have  any 
right  or  title  of  any  person  to  any  lands,  tenements 
or  hereditaments,  unless  such  person  who  shall  so 
bargain,  sell,  covenant  or  promise  the  same,  or  his 
ancestors,  or  those  by  whom  he  claims  the  same, 
have  been  in  possession  of  the  same,  or  of  the  rever- 
sion or  remainder  thereof,  or  taken  the  rents  and 
profits  thereof,  for  the  space  of  one  year  next  be- 
fore the  said  bargain,  sale,  covenant  or  promise 
made,  upon  pain  that  he  who  shall  make  any  such 
bargain,  sale,  covenant  or  promise,  shall  forfeit  the 
whole  value  of  such  lands,  tenements  or  heredita- 
ments," etc.  1  R.  L.,  173. 

WEND.  8. 


there  was  a  person  in  possession  claiming  to- 
own  the  land. 

By  the  Court,  Sutherland,  J.  In  Hassen- 
frats v.  Kelly,  13  Johns.,  466,  it  was  held  that 
a  person  who  sells  and  conveys  land  without 
the  knowledge  that  there  is  a  subsisting  ad- 
verse possession,  is  not  liable  to  the  penalty 
for  selling  a  pretended  title,  under  the  8th  sec- 
tion of  the  Act  to  Prevent  Champerty  and 
Maintenance.  1  R.  L.,  173,  sec.  8.  Strictly 
speaking,  perhaps,  the  decision  in  that  case 
went  no  further  than  that  in  order  to  create 
the  offense  contemplated  by  that  section,  it  is 
indispensable  that  it  should  clearly  appear 
that  the  lands  were  hjeld  adversely  at  the  time 
of  the  conveyance.  *Judge  Spencer,  [*633 
however,  who  delivered  the  opinion  of  the 
court,  expressed  a  very  decided  and  unequivo- 
cal opinion  that  if  the  lands  were  held  adverse- 
ly, yet  if  the  vendor  could  show  that  he  was 
ignorant  of  that  fact,  he  would  not  be  liable  to 
the  penalty,  although  his  deed  would  be  void 
and  inoperative.  He  puts  his  opinion  on  the 
ground  that  it  was  the  intention  of  the  Statute 
to  punish  persons  for  selling  pretended  rights 
to  lands  for  the  purpose  of  maintenance,  and 
when  it  is  evident  that  such  intention  did  not 
exist,  he  held  there  could  be  no  offense;  and  in 
support  of  his  opinion  he  refers  to  the  case  of 
Partridge  v.  Strange,  Plowd.,  80,  88,  in  which 
the  declaration,  which  was  upon  this  same  Stat- 
ute, was  held  defective  for  the  want  of  an 
averment  that  the  bargain  and  sale  was  made 
for  maintenance.  Hale,  J.,  remarked  in  that 
case  that  the  intent  of  the  Statute  was.  that  a 
man  should  not  demise  or  bargain  his  land  to 
any  for  maintenance,  except  he  have  been  in 
possession  for  a  year,  so  that  here,  inasmuch 
as  the  plaintiff  has  not  averred  the  bargain  and 
lease  to  be  made  for  maintenance,  he  has  not 
shown  the  case  to  be  within  the  danger  of  the 
statute  ;  for  this  was  the  point  of  the  statute. 
The  declaration  in  that  case  was  demurred  to; 
the  defense  alleged  was,  that  the  defendants 
had  made  a  lease  for  years  of  certain  lands,  of 
which  they  or  any  of  their  ancestors  were  not 
in  possession,  nor  of  the  reversion  or  remain- 
der thereof,  nor  took  the  rents  or  profits  there- 
of by  the  space  of  one  whole  year  next  before 
the  demise  was  made.  Ch.  J.  Montague  said, 
as  the  matter  is  here  declared,  it  shall  be  in- 
tended that  the  defendants  were  in  possession 
of  the  land,  in  respect  of  which  it  is  shown 
that  they  made  the  lease,  and  he  that  makes  a 
lease  shall  be  intended  in  possession;  and  if  it 
be  so,  though  they  had  been  in  possession  but 
for  an  hour,  the  matter  is  out  of  the  danger  of 
the  Statute.  Therefore,  it  seems  to  me  that 
here  is  no  offense  shown  to  be  done  against  the 
Statute.  They  held  the  averment  in  the  dec- 
laration to  be  merely  that  the  defendants  had 
not  been  in  possession  of  the  lands  conveyed  by 
them  for  a  year,  admitting  or  not  denying 
their  actual  possession  when  they  made  the 
lease  ;  and  such  actual  possession,  though  but 
for  an  hour,  the  court  said  was  sufficient  to  au- 
thorize the  defendants  *to  grant  the  [*634 
lands  The  same  judge,  in  another  part  of  his 
opinion,  says,  if  he  who  is  out  of  possession 
bargains,  sells  or  makes  any  covenant  or  prom- 
ise to  part  with  the  land  after  he  shall  have  ob- 
tained possession  of  it,  this  shall  be  within  the 
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danger  of  the  Statute,  whether  he  who  so  bar- 
gains or  promises  have  a  good  and  true  right 
or  title  or  not;  and  in  this  point,  the  Statute  has 
not  altered  the  law;  it  was  made  in  affirmance 
of  the  common  law,  and  all  the  Statute  has 
done  is,  it  has  added  a  greater  penalty  to  that 
which  was  contrary  to  the  common  law  be- 
fore; for,  by  the  common  law,  he  who  is  out 
of  possession  cannot  grant  or  bargain  his  land, 
and  if  he  does,  the  grant  is  void.  The  Statute 
has  only  added  a  greater  penalty  to  that  which 
was  illegal  before,  and  to  avoid  such  bargains 
or  promises,  where  a  man  is  out  of  possession, 
is  the  only  point  which  the  Statute  here  rem- 
edies. And  another  judge  holds  substantially 
the  same  language,  and  adds,  where  the  party 
is  out  of  possession,  there  is  good  reason  to  re- 
strain such  promises  and  bargains,  for  the  law 
presumes  they  cannot  be  made  without  an  in- 
tent of  maintenance  ;  and  Montague,  Gh.  J., 
says  a  pretended  right  or  title  is  but  in  one 
case,  and  that  is  where  one  is  in  possession  of 
lands  and  tenements,  and  another  who  is  out 
of  possession  claims  them  or  sues  for  them; 
that  is  a  pretended  right  or  title,  whether  the 
party  making  such  claim  have  the  actual  right 
or  not.  Co.  Litt.,  369  a,  fully  supports  the 
doctrine  laid  down  by  the  judges  in  Plowden. 
See,  also,  Com.  Dig.,  tit.  Maintenance,  A,  4. 
If  a  man  who  has  no  color  of  right  or  title 
sells  it  to  another,  it  will  be  within  the  Statute, 
though  the  conveyance  by  him  be  void.  Co. 
Litt.,  369  a. 

Where  the  action  is  against  the  grantee  of  a 
pretended  title,  the  jury  must  find  that  the 
grantee  knew  the  title  was  pretended.  1  Leon., 
166,  167.  I  am  not  prepared  to  say,  that  ac- 
cording to  the  English  authorities,  the  grantor 
of  a  pretended  title  to  land  must  know  that  it 
is  held  adversely,  in  order  to  subject  him  to 
the  penalty  of  the  Statute;  but  the  policy  of  the 
Statute  was  founded  upon  a  state  of  society 
which  does  not  exist  in  this  country,  and  it  is 
perhaps  indispensable  that  such  a  construction 
should  be  given  to  it  here  as  is  adapted  to  the 
peculiar  state  of  our  uncultivated  lands.  4 
635*]  Kent.  Com.,  *438;  3  Cow.,  643-645. 
As  it  respects  the  actual  owner  of  lands,  who 
conveys  them  in  good  faith  without  knowing 
that  they  are  occupied,  it  would  be  most  op- 
pressive and  unjust  to  subject  him  to  the  pen- 
alties of  the  Statute;  and  the  Statute  makes  no 
discrimination  between  a  conveyance  made  by 
one  who  supposes  he  has  a  right  to  convey, 
and  a  conveyance  where  the  grantor  knew  he 
had  no  title.  I  am  inclined,  therefore,  to  say 
that  the  penalty  shall  not  attach  in  any  case, 
if  the  grantor  can  show  that  he  was  ignorant 
at  the  time  of  his  conveyance  that  the  lands 
were  claimed  or  held  adversely.  This  construc- 
tion is  sanctioned  by  the  case  of  Hassenfrats  v. 
Kelly,  already  referred  to,  and  was  considered 
as  the  established  rule  in  Lane  v.  Shears,  1 
Wend.,  433.  In  that  case  I  remark,  in  deliver- 
ing the  opinion  of  the  court,  "that  the  defend- 
ant is  to  be  presumed  to  have  known  the  situa- 
tion of  the  premises,  and  that  they  were  oc- 
cupied by  the  tenant  of  Lane.  A  person  who 
sells  and  conveys  land  without  the  knowledge 
that  there  is  a  subsisting  adverse  possession  is 
not  liable  to  the  penalty  given  by  the  8th  sec- 
tion of  the  Act  for  Selling  a  Pretended  Title; 
but  the  seller  of  land  is  in  the  first  instance  to 


be  presumed  conusant  of  the  situation  of  it. "  7 
Johns.,  251  ;QId.,  227; 2 Cai.,  183; 2  Johns.  Cas., 
59.  If  there  had  been  any  doubt  as  to  the  knowl- 
edge of  the  defendant  of  the  ad  verse  possession, 
it  should  have  been  left  to  the  jury.  Every  pre- 
sumption and  intendment  should  be  against 
the  man  who  conveys  land,  knowing  that  he 
does  not  own  it;  but  if  he  can  satisfy  the  jury 
that  he  did  not  know  it  was  held  adversely,  he 
does  not  incur  the  penalty  of  this  Statute.  The 
charge  of  the  judge,  therefore,  was  correct. 
The  jury,  I  think,  upon  the  evidence,  might 
properly  have  found  against  the  defendant; 
but  the  matter  of  fact  was  properly  submitted 
to  them,  and  they  have  disposed  of  it.  The  re- 

Eealing  Statute  does  not  affect  this  suit.     2  R. 
.,  779. 
Motion  for  'new  trial  denied. 


*CAMPBELL  v.  THE  PEOPLE.  [*636 

Indictment  for  Perjury —  What  Sufficient  Aver- 
ment in  Indictment —  What  Amounts  to  Per- 
jury Under  Statute. 

In  an  indictment  for  perjury  against  a  person  vot- 
ing- at  an  election,  an  averment  that  he  was  sworn 
by  and  before  the  board  of  inspectors,  is  a  sufficient 
averment  that  the  oath  was  administered  by  the 
board — it  seems,  it  would  be  enough  to  allege  that 
he  took  the  oath  before  the  board,  they  being  duly 
authorized  to  administer  it. 

It  is  not  necessary  in  such  case  to  set  forth  the 
whole  oath  taken  by  the  elector ;  it  is  enough  to  set 
out  the  part  of  it  in  which  the  perjury  is  alleged  to 
have  been  committed— as  where  the  prisoner  is  ac- 
cused of  having  falsely  sworn  to  his  citizenship, 
only  that  part  of  the  oath  which  relates  to  his  being 
a  citizen  need  be  set  forth. 

It  must  appear  on  the  face  of  the  indictment,  that 
the  matter  alleged  to  be  false,  was  material ;  but 
such  materiality  need  not  be  expressly  averred,  when 
it  evidently  appears  on  the  reeord. 

Where,  by  an  Act  of  the  Legislature,  certain 
oaths  are  prescribed,  and  false  swearing  in  taking 
them  is  declared  perjury,  and  by  a  subsequent  Act 
the  original  Act  is  amended  and  the  form  of  the 
paths  altered,  false  swearing  under  the  amendment 
is  perjury,  although  it  be  not  so  expressly  declared 
in  the  amended  Act. 

Citations-2  Chit.  C.  L.,  309,  319-322  :  2  Stark.,  423; 
note ;  Act  of  1822,  p.  273,  sec.  8 ;  Act  of  1827,  p.  173. 

CASE  from  the  Niagara  Oyer  and  Terminer 
for  advice.  Campbell  was  indicted  for 
perjury.  The  indictment  states  that  Nov.  5,  in 
the  year  1827,  at  an  annual  election  held  in  the 
Town  of  Porter,  in  the  County  of  Niagara,  for 
the  choice  of  a  Senator  from  the  Eighth  Sena- 
torial District  of  the  State  of  N.  Y.,  one  mem- 
ber of  Assembly,  and  a  sheriff  for  said  county, 
and  four  justices  of  the  peace  for  the  Town 
of  Porter,  held  pursuant  to  the  Constitution 
and  laws  of  the  State,  before  the  board  of  in- 
spectors of  the  said  election  then  sitting  at  the 
house  of,  etc.,  in  the  Town  of  Porter,  which 
said  board  being  then  and  there  legally  consti- 
tuted and  organized  according  to  law  to  re- 
ceive all  legal  or  lawful  votes  or  ballots  for 
said  officers  to  be  elected  as  aforesaid,  R.  Camp- 
bell appeared  before  the  board  and  offered  his 
votes  or  ballots'for  some  or  all  of  said  officers; 
whereupon,  before  his  votes  or  ballots  were 
given  in,  he  was  duly  challenged,  touching  his 
right  or  legal  ability  to  vote  at  said  election  for 
the  said  officers,  or  either  of  them,  and  on  be- 
ing challenged,  he  was  then  and  there  duly 
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sworn,  and  did  take  his  corporal  oath  before 
the  said  board  so  constituted  and  sitting  as 
637*]  aforesaid,  the  said  *board  being  then 
and  there  duly  authorized  and  empowered  to 
administer  an  oath  to  the  said  R.  Campbell  in 
that  behalf,  and  he,  the  said  R.  Campbell,  be- 
ing then  and  there  sworn  by  and  before  said 
board,  and  not  regarding  the  laws  of  the  State, 
etc.,  did  then  and  there  falsely,  willfully  and 
corruptly  say,  depose  and  swear  to  and  before 
the  board  aforesaid,  touching  his  right  to  vote, 
and  his  qualifications  as  a  voter  at  said  election 
for  the  officers  aforesaid,  in  substance  and  ef- 
fect as  follows  :  among  other  things,  that  is  to 
say,  that  he,  the  said  R.  C.,  was  a  natural  born 
or  a  naturalized  citizen  of  the  State  of  N.  Y., 
or  one  of  the  U.  S.  of  America  ;  whereas,  in 
truth  and  in  fact,  he,  the  said  R.  C.,  was  not 
a  natural  born  or  naturalized  citizen  of  the 
State  of  N.  Y.,  or  one  of  the  U.  S.  of  America, 
and  so  the  jurors  say  that  the  said  R.  C.  on, 
etc.,  did  commit  willful  and  corrupt  perjury. 
The  prisoner  demurred  to  the  indictment.  The 
Oyer  and  Terminer  held  the  indictment  to  be 
good,  but  suspended  judgment  until  the  advice 
of  this  court  could  be  obtained. 

Mr.  E.  Griffin,  for  the  defendant,  insisted 
upon  the  following  points :  1.  That  the  in- 
dictment is  defective  in  not  averring  that  the 
oath  alleged  to  have  been  taken  by  the  prison- 
er was  administered  by  the  inspectors  of  the 
election  or  by  one  of  them ;  2.  That  the  in- 
dictment is  bad  in  not  setting  forth  at  full 
length  the  oath  taken  by  the  prisoner,  so  as 
to  show  that  it  conformed  to  the  statute,  for 
it  is  only  when  the  elector  is  guilty  of  willful 
and  corrupt  false  swearfng  in  taking  an  oath 
prescribed  by  the  Act,  that  the  statute  declares 
that  such  person  shall  be  adjudged  guilty  of 
perjury  ;  3.  It  should  have  been  averred  that 
the  fact  in  relation  to  which  it  is  charged  that 
the  oath  was  false,  was  material  to  the  deter- 
mination of  the  qualification  of  the  prisoner  as 
a  voter,  upon  the  challenge  made,  or  it  should 
appear  from  the  indictment  itself  ;  for  aught 
Appearing  in  this  case,  the  prisoner  may  have 
been  challenged  on  the  ground  of  his  not  being 
a  resident  of  the  town,  and  his  citizenship  may 
not  have  been  questioned;  if  the  challenge  was 
that  he  was  not  a  citizen,  it  should  so  have 
been  averred ;  and  4.  The  false  swearing  in 
taking  an  oath  under  the  Election  Law  of  1827, 
is  not  by  that  Act  declared  perjury,  and  if  so, 
638*]  *the  prisoner  cannot  be  punished  for 
perjury  under  the  statute. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people. 

By  the  Court,  Sutherland,  /.  The  indict- 
ment alleges  that  Robert  Campbell  being  chal- 


lenged as  to  his  right  to  vote,  etc.,  was  then 
and  there  duly  sworn,  and  did  take  his  cor- 
poral oath  before  the  said  board  so  constituted 
and  sitting  as  aforesaid,  the  said  board  being 
then  and  there  duly  authorized  and  empow- 
ered to  administer  an  oath  to  the  said  Robert 
Campbell  in  that  behalf,  and  the  said  Robert 
being  then  and  there  sworn,  by  and  before  the 
said  board,  etc..  did  falsely  depose,  etc.  This 
is  a  sufficient  averment  that  the  oath  was  ad- 
ministered by  the  board.  The  allegation  that 
he  took  the  oath  before  the  said  board,  they 
being  duly  authorized  to  administer  such  oath, 
would,  I  apprehend,  of  itself  be  sufficient ;  but 
it  is  further  alleged  that  he  was  sworn  by,  as 
well  as  before  the  said  board,  and  although 
this  is  not  stated  in  the  precise  form  of  an  aver- 
ment, it  is,  I  apprehend,  abundantly  sufficient 
when  taken  in  connection  with  what  precedes 
it.  Indeed  a  reference  to  the  precedents,  will 
show  that  the  usual  allegation  is  merely  that 
the  oath  was  taken  before  A.  B.,  he  having 
competent  authority  to  administer  it,  without 
any  other  averment  that  the  oath  was  adminis- 
tered by  A.  B.  2  Chit.  C.  L.,  319-322. 

It  cannot  be  necessary  to  set  out  the  whole 
of  the  oath.  Such  parts  of  it  as  are  alleged  to 
have  been  false,  and  are  material  in  the  given 
case,  are  all  that  it  can  be  requisite  to  state. 
The  assignment  of  perjury  here  is  confined 
exclusively  to  the  citizenship  of  the  defendant; 
and  the  allegation  is,  that  he  did  falsely  swear, 
in  substance  and  effect,  as  follows,  among 
other  things,  that  is  to  say,  that  he  was  a  nat- 
ural born  or  a  naturalized  citizen  of  the  State 
of  N.  Y.,  or  one  of  the  U.  S.  of  A.,  whereas 
in  truth  and  in  fact  he  was  not  a  natural  born 
or  a  naturalized  citizen,  etc.  This  appears  to 
be  sufficient  according  to  the  established  prin- 
ciples of  civil  and  criminal  pleading. 

It  must  undoubtedly  appear  on  the  face  of 
the  indictment  that  the  matter  alleged  to  have 
been  false,  was  material ;  *but  such  [*639 
materiality  need  not  be  expressly  averred ;  it 
is  sufficient  if  it  evidently  appears  on  the  rec- 
ord. 2  Chit.  C.  L.,  309,  and  cases  cited  ;  2 
Stark. ,  423,  n.  Here  it  does  not  appear. 

The  Act  of  1822,  page  273,  section  8,  ex- 
pressly makes  any  false  swearing  in  taking  any 
oath  prescribed  by  it  perjury.  The  Act  of 
1827,  p.  173,  under  which  this  oath  was  taken, 
purports  only  to  be  an  Act  to  amend,  not  to 
repeal  the  former  Act ;  all  the  provisions  of 
the  Act  of  1822,  therefore,  remain  in  force,  ex- 
cept so  far  as  they  are  inconsistent  with  the 
Act  of  1827. 

The  Oyer  and  Terminer  sliould  proceed  and 
sentence  the  defendant. 


Cited  in-5  Lans.,  193 ;  59  Barb..  542. 
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CASES  AKGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 


STATE   OF  NEW  YOEK, 


MAY  TERM,  1832,  IN  THE  FIFTY-SIXTH  YEAR  OF  OUR  INDEPENDENCE. 


641*]  *GILCHRIST   v.   CUNNINGHAM. 

Action  f 'or  Money  Had  and  Received,  Sustained 
against  Both  Partners  for  Avails  of  Sale  of 
Mortgaged  Premises — Sale  made  on  a  Fore- 
closure by  One — Mortgage  Assigned  for  Debt 
•Due  the  Firm — Admissibility  of  Parol  Evi- 
dence. 

Where  A  &  B,  members  of  a  firm,  took  in  deposit 
a  mortgage  as  security  for  an  advance  made  by 
them,  with  the  understanding  that  it  should  be  sub- 
sequently assigned  to  them,  and  it  was  subsequently 
assigned  to  A  alone,  but  in  consummation  of  the 
original  agreement,  and  A,  as  assignee,  foreclosed 
the  mortgage  and  bought  in  the  mortgaged  prop- 
erty in  his  own  name,  it  was  held  that  an  action 
might  be  maintained  against  both  partners  for  the 
avails  of  such  sale  as  for  money  had  and  received, 
and  that  the  party  depositing  the  mortgage  was  en- 
titled to  recover  the  amount  of  the  purchase  money, 
deducting  the  advance  made  to  him. 

Parol  evidence  is  admissible  to  show  that  an  as- 
signment of  a  mortgage,  absolute  in  its  terms,  is  a 
mere  security  for  the  performance  of  a  contract. 

Citations— 7  Johns.,  132;  11  Johns.,  464;  7  Cow., 
662 ;  11  Mass.,  494 ;  4  Kent,  Com.,  136 ;  2  Cow.,  234 ;  18 
Johns.,  169. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Cunningham  sued  R.  Gilchrist 
and  J.  T.  Gilchrist  in  an  action  of  assumpsit 
for  money  had  and  received.  Aug.  9,  1827, 
the  defendants,  being  commission  merchants, 
made  an  advance  to  the  plaintiff  of  $1,500,  by 
their  note  for  that  sum  at  90  days,  which,  when 
due,  they  paid.  On  making  the  advance  they 
received  of  the  plaintiff  two  mortgages,  as  se- 
curity for  the  delivery  to  them  of  a  quantity 
642*]  of  flour,  to  be  sold  for  *the  account  of 
the  plaintiff ;  one  of  the  mortgages  was  exe- 
cuted by  8.  T.  Baldwin  and  Sarah  Ann,  his 
wife,  to  Edward  Curtis,  for  $1,500,  and  the 
other  by  A.  H.  Warner  to  Erastus  Barnes,  for 
$1,061.24;  for  which  mortgages  the  defend- 
ants gave  their  receipt  in  the  name  of  their 
firm.  May  5,  1828,  the  defendants  received 
$1,141.28,  in  full  of  the  mortgage  executed  by 
Warner.  When  the  mortgage  executed  by 
Baldwin  was  delivered  to  the  defendants,  it 
was  not  assigned,  but  it  was  agreed  by  Curtis, 
the  mortgagee,  who  held  the  same  in  trust  for 
Cunningham,  that  an  assignment  should  be 
executed.  Nov.  9,  1827,  when  the  note  of  the 
defendants  fell  due,  Curtis  executed  an  assign- 
ment of  the  mortgage  to  J.  T.  Gilchrist,  one 
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of  the  defendants,  solely ;  it  was  absolute  in« 
its  terms.  Curtis  objected  to  execute  such  as- 
signment, but  Gilchrist  told  him  that,  although 
absolute  in  its  terms,  the  object  was  to  perfect 
the  original  agreement  as  security  for  the  ad- 
vance made  by  him  and  his  partner.  J.  T. 
Gilchrist  thereupon,  as  the  assignee  of  the 
mortgage,  foreclosed  the  equity  of  redemp- 
tion, and  sold  the  mortgaged  premises  June  7, 
1828,  becoming  himself  the  purchaser,  at  the 
sum  of  $1,450.  Curtis  was  present  at  the  sale, 
and  bid  $1,425  for  the  property ;  but  Gilchrist 
bidding  a  higher  sum,  it  was  struck  off  to  him. 
The  defendants  showed  that  the  mortgage  from 
Baldwin  and  wife  conveyed  only  a  life  estate 
in  the  mortgaged  premises  belonging  to  the 
wife  of  Baldwin,  who  (her  husband,  Baldwin, 
being  dead),  Dec.  14,  1827,  released  her  equity 
of  redemption  to  J.  T.  Gilchrist.  After  the 
assignment  of  the  mortgage,  J.  T.  Gilchrist 
treated  it  as  his  individual  property,  giving 
directions  as  to  its  foreclosure,  and  receiving 
rents  in  his  own  name  from  the  tenant  in  pos- 
session of  the  property.  The  defendants,  be- 
fore any  testimony  was  given  on  their  part, 
moved  for  a  nonsuit,  on  the  ground  that  the 
action  should  have  been  brought  against  J.  T. 
Gilchrist  alone,  he  being  the  sole  assignee  of 
the  mortgage;  but  the  court  refused  to  non- 
suit the  plaintiff.  The  defendants  also  ob- 
jected to  the  evidence,  which  was  parol,  ex- 
plaining the  absolute  assignment  of  the  mort- 
gage ;  but  it  was  received,  notwithstanding 
such  objection.  The  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  plaintiff 
for*$l,238.61,the  balance  of  themoneys[*643 
received  by  the  defendants  on  the  two  mort- 
gages, after  deducting  their  advance.  The  de- 
fendants having  excepted  to  the  decisions  of 
the  court,  sued  out  a  writ  of  error. 

Mr.  C.  V.  S.  Kane,  for  the  plaintiffs  in 
error. 

Mr.  J.  W.  Gerard,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  Two  ques- 
tions of  law  were  raised  in  the  court  below, 
and  those  questions  have  been  argued  here : 
1.  Whether  the  action  was  properly  brought 
against  both  defendants.  2.  Whether  the  tes- 
timony of  Curtis  was  properly  admitted,  ex- 
plaining the  assignment  of  the  mortgage. 
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The  original  transaction  was  clearly  a  loan 
of  $1,500,  for  which  the  two  mortgages  were 
received  as  collateral  security ;  if,  therefore, 
the  defendants  have  received  upon  those  se- 
curities more  than  their  $1,500  and  interest, 
the  surplus  is  money  in  their  hands  for  the  use 
of  the  plaintiff  below,  or  his  assignee.  There 
can  be  no  pretense  that  the  original  transac- 
tion was  a  sale  of  those  mortgages  ;  and  if  such 
an  inference  might  be  drawn  from  the  abso- 
lute assignment  to  J.  T.  G.,  the  evidence  of 
Mr.  Curtis,  which  I  here  assume  to  have  been 
properly  received,  shows  that  the  assignment 
was  merely  in  pursuance  of  the  original  agree- 
ment. The  first  deposit  of  the  mortgages  was 
in  the  nature  of  a  mortgage  of  these  securities, 
and  the  assignment  was  necessary  only  to  en- 
able the  defendants  to  render  them  available. 
In  this  view  of  the  case  the  question  is,  whether 
there  was  money  received  by  the  defendants 
jointly.  It  is  contended  that  J.  T.  G.  acted 
for  himself  individually,  and  purchased  for 
himself  and  not  for  the  firm  ;  it  is  clear,  how- 
ever, that  he  was  assignee  of  the  mortgage, 
representing  the  firm ;  the  money  was  lent  by 
the  firm,  the  securities  were  taken  by  the  firm, 
and  the  assignment  was  merely  a  consumma- 
tion of  the  delivery  of  the  securities ;  it  is  pre- 
cisely the  same  as  if  the  assignment  had  been 
executed  when  the  loan  was  made.  It  is  true 
that  partners  taking  real  estate  hold  it  not  as 
partners,  but  as  tenants  in  common,  but  that 
644*]  *principle  is  not  applicable  here  ;  the 
mortgage  was  not  real  estate,  it  was  personal, 
a  mere  security.  J.  T.  G.,  as  purchaser,  be- 
came seised  of  the  realty ;  he  held  the  mort- 
gage as  partner  for  the  firm,  but  he  held  the 
land  in  his  individual  right.  It  is  immaterial 
who  became  the  purchaser  upon  the  fore- 
closure ;  the  assignment  was  made  for  the  bene- 
fit of  the  firm  and,  of  course,  the  foreclosure 
was  for  their  benefit.  I  consider  it  the  same 
as  if  the  assignment  had  been  made  to  both 
members  of  the  firm,  and  the  foreclosure  by 
both.  There  is  no  evidence  of  the  actual  re- 
ceipt of  money  by  the  defendants  on  the  fore- 
closure of  the  mortgage,  but  in  Tattle  v.  Mayo, 
7  Johns.,  132,  it  was  held  by  this  court  that 
it  is  not  necessary  in  all  cases  to  show  posi- 
tively the  receipt  of  money ;  when  from  the 
facts  proved  it  may  be  fairly  presumed  that  the 
defendant  has  received  the  plaintiff's  money, 
the  action  for  money  had  and  received  is  main- 
tainable. Here  the  property  was  sold,  and 
$1,425  were  bid  for  it  by  Curtis,  who  bid  on 
his  own  account  and,  no  doubt,  was  ready  to 
pay  the  money ;  this  offer  the  defendants  re- 
fused by  receiving  the  bid  of  J.  T.  G.  The 
presumption  is  a  fair  one ;  if  sold  to  a  stranger, 
it  would  be  conclusive,  without  explanation, 
that  the  money  was  received. 

But  if  no  money  was  paid  by  the  purchaser, 
still  the  defendants  are  liable  for  it  on  the 
ground  that  they  have  extinguished  the  plaint- 
iff's demand  against  the  mortgagor ;  on  this 
principle  the  plaintiff  recovered  in  Beardsley 
v.  Root,  11  Johns.,  464.  There  an  attorney 
had  discharged  his  client's  debt  by  applying  it 
to  the  purchase  of  land  for  himself.  Here  the 
defendants,  by  a  foreclosure  of  a  mortgage 
which  they  held  as  collateral  security,  have 
extinguished  the  plaintiff's  remedy  upon  the 
mortgage  for  the  balance  over  the  amount  nee 
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essary  to  pay  the  debt  due  the  defendants. 
There  is  another  ground  which  seems  to  me 
to  be  tenable,  if  it  were  necessary  to  resort  to 
it.  It  was  held  in  Ainsliev.  Wilson,  7  Cow., 
662,  that  property,  paid  or  received  as  money, 
will  support  the  action  for  money  paid  or  had 
and  received,  the  same  as  if  money  itself  had 
been  paid  or  received.  In  that  case  land  was 
conveyed  in  payment  of  a  money  debt,  and 
received  as  money,  and  was  held  sufficient  to 
sustain  the  action  for  money  paid.  Here  the 
mortgaged  premises  were  sold  by  the  defend- 
ants as  *assignees  of  the  mortgage ;  the  [*645 
defendant,  J.  T.  G.,  as  partner,  sold;  as  an 
individual,  he  purchased;  in  his  hands  the 
land  is  converted  into  money ;  that  money  he 
receives  as  partner  and,  therefore,  the  firm  is 
responsible.  But  this  subtlety  is  unnecessary; 
the  firm  held  the  mortgage,  they  were  agents 
for  the  plaintiff  for  all  above  their  own  debt, 
they  have  extinguished  the  whole  mortgage, 
as  I  will  presume,  without  receiving  theiponey, 
and,  therefore,  are  liable  in  this  action  to  their 
principal.  11  Mass.,  494.  The  action  was, 
therefore,  properly  brought  against  both  de- 
fendants, and  both  are  liable. 

The  next  inquiry  is  whether  the  evidence 
explaining  the  absolute  assignment  was  prop- 
erly admitted.  It  is  conceded  by  the  plaint- 
iff's counsel  that  parol  evidence  may  be  given 
to  show  that  a  deed,  absolute  on  its  face,  was 
intended  as  a  mortgage ;  that  is  all  which  was 
shown  in  this  case.  The  correctness  of  the 
principle  permitting  such  evidence  is  asserted 
by  Chancellor  Kent,  4  Kent,  Com.,  136,  and 
cases  cited  in  support  of  it ;  2  Cow.,  234  ;  18 
Johns.,  169. 

The  judgment  of  the  Superior  Court  should, 
therefore,  be  affirmed,  with  single  costs. 

Cited  in-14  Wend.,  67  ;  6  Hill,  221, 
See— 36  Cal.,  44. 


THE  BANK  OF  NIAGARA  t>.  JOHNSON. 

Act  to  Prevent  Fraudulent  Bankruptcies  by  Cor- 
porations— Action  under — Parties. 

Under  the  Act  of  1825,"  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies,"  an  ac- 
tion prosecuted  by  receivers  in  the  name  of  a  corpo- 
ration, may  be  maintained  against  a  bank  director 
for  the  penalty  incurred  by  paying  out  a  portion  of 
the  capital  stock  of  the  company  to  a  stockholder, 
although  it  be  admitted  by  the  pleadings  that  the 
Bank  had  been  insolvent  for  one  whole  year,  had 
during  that  time  neglected  to  redeem  its  notes, 
and  had  suspended  its  ordinary  business.  In  the 
declaration,  however,  it  must  be  averred  that  the 
suit  is  prosecuted  by  the  direction  of  the  receivers. 

Such  suit  may  be  brought  in  the  name  of  the  cor- 
poration, although  the  Act  declares  that  any  com- 
pany violating  its  provisions  shall  be  deemed  and 
adjudged  to  nave  surrendered  its  rights,  etc.,  and 
shall  be  deemed  to  be  dissolved :  the  surrender  and 
dissolution  spoken  of  in  the  Act  is  but  a  qua#i, 
and  not  an  absolute  and  consummated  surrender 
or  dissolution ;  the  company  remains  in  ease  until 
it  is  formally  adjudged  to  be  dissolved. 

Since  the  Revised  Statutes,  the  receiver  in  such 
cases  is  authorized  to  bring  actions  in  his  own  name. 

Citations— Act,  1825,  p.  449,  sec.  2;  p.  450,  sec.  6 ;  p. 
453,  sec.  17 ;  2  Paige,  452 ;  2  R.  8.,  21,  sec.  28 ;  463,  469, 
sec.  68: 1  R.  L.,  468,  sees.  19, 21 ;  3  Wend.,  13 ;  1  Johns. 
Ch.,  61;  19  Johns.,  456;  1  R.  L.,  245,  247 ;  1  Hopk.  Ch., 
301 ;  8  Cow..  387. 

"HEMURRER  to  replications.  This  was  an 
Lf  action  of  debt,  commenced  in  May.  1830, 
in  the  name  of  "The  President,  Directors  and 
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Company  of  the  Bank  of  Niagara,  "against  the 
646*]  defendant,  *as  one  of  the  Directors  of 
such  Bank,  for  a  penalty  alleged  to  have  been 
incurred  by  him,  under  the  2d  section  of  the 
"Act  to  Prevent  Fraudulent  Bankruptcies  by 
Incorporated  Companies,"  passed  Apr.  21, 
1825,  Laws  of  1825,  p.  448,  by  being  present 
at  a  meeting  of  the  Board  of  Directors  Nov. 
23,  1825,  and  not  dissenting  from  a  resolution 
then  passed,  directing  the  cashier  of  the  Bank 
to  pay  to  certain  stockholders  the  amount  of 
capital  stock  paid  in  by  them  on  shares  by 
them  respectively  held. 

The  3d  section  of  the  Act  provides,  among 
other  things,  that  it  shall  not  be  lawful  for  the 
Directors  of  any  incorporated  company  in  this 
State  to  divide,  withdraw,  or  in  any  way  pay 
to  the  stockholders,  or  any  of  them,  any  part 
of  the  capital  stock  of  such  company,  or  to  re- 
duce the  capital  stock,  without  the  consent  of 
the  Legislature  ;  and  in  case  of  the  violation  of 
the  pg&visions  of  that  section,  it  enacts  that 
the  Directors  under  whose  administration 
the  same  may  have  happened,  except  those 
who  may  have  caused  their  dissent  therefrom 
to  be  entered  at  large  on  the  minutes  of  the 
Directors  at  the  time,  of  were  not  present 
when  the  same  did  happen,  shall,  in  their 
individual  and  private  capacities,  jointly  and 
severally,  be  liable  to  the  said  Corporation 
and  to  the  creditors  thereof,  in  the  event  of  its 
dissolution,  to  the  full  amount  of  the  capital 
stock  of  the  said  Co.  so  divided,  withdrawn, 
paid  out  or  reduced,  with  interest  from  the 
time  such  liability  accrued. 

The  declaration  alleges,  that  Nov.  23,  1825, 
the  Directors  of  the  Niagara  Bank  passed  a 
resolution  directing  their  cashier  to  pay  to 
three  persons  (naming  them)  the  amount  of 
moneys  which  had  been  paid  on  the  capital 
stock  held  by  them  respectively,  setting  forth 
the  number  of  shares  of  stock  held  by  each, 
and  that  the  cashier,  in  pursuance  of  such  res- 
olution, accordingly  paid  to  them  certain  sums, 
amounting,  in  the  whole,  to  $2,675;  and  that 
at  the  passage  of  such  resolution,  the  defend- 
ant being  a  Director,  was  present,  and  did  not 
dissent.  The  defendant  pleaded  seven  pleas: 
1.  The  general  issue;  2.  Nul  tiel  corporation; 
3.  That  Jan.  1,  1830,  the  Bank  surrendered 
its  rights,  privileges  and  franchises  as  a  Cor- 
poration; 4.  That  Jan.  1,  1830,  the  Bank  had 
been  insolvent  for  one  whole  year,  and  so  re- 
647*]  mained,  *whereby  it  surrendered  its 
rights,  privileges  and  franchises,  as  a  Corpor- 
ation, and  became  and  was  dissolved;  5.  That 
the  Bank,  Jan.  1. 1830,  had  for  one  whole  year 
neglected  to  redeem  its  notes,  and  thereby  sur- 
rendered its  rights,  privileges  and  franchises, 
and  became  dissolved;  6.  That  Jan.  1,  1830, 
the  Bank  had  suspended  its  ordinary  business 
for  one  whole  year,  and  thereby  surrendered 
its  rights,  privileges  and  franchises;  and  7. 
That  Jan.  1,  1830,  the  Bank  surrendered  its 
rights,  privileges  and  franchises,  and  thereby 
ceased  to  be  a  body  politic.  The  plaintiff's  re- 
ply, taking  issue  upon  the  first  plea,  and  in 
answer  to  the  second  plea,  set  forth  the  Act 
of  Incorporation  of  the  Niagara  Bank,  and  as 
to  the  residue  of  the  pleas  they  admit  their  in- 
solvency, and  the  suspension  of  their  ordinary 
Im-iness  as  a  Corporation,  as  alleged  in  those 
pleas,  and  that  they  thereby  had  surrendered 
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their  rights,  privileges  and  franchises  as  a  Cor- 
poration, but  for  replication  to  those  pleas, 
say  that  they  have  never  surrendered  their 
rights,  privileges  and  franchises  in  any  other 
manner  than  as  above  stated,  to  wit:  etc.,  and 
that  before  such  surrender,  and  before  the 
commencement  of  this  suit,  to  wit:  Apr.  24, 
1828,  the  plaintiffs  became,  and  have  since 
continued  wholly  insolvent,  and  unable  to  pay 
their  debts;  and  that  while  they  were  so  insolv- 
ent, to  wit:  May  27,  1828,  an  order  was  made 
by  the  Chancellor  of  the  State,  appointing  two 
receivers  of  the  property,  etc.,  of  the  Bank  of 
Niagara,  and  that  on  the  same  day  an  injunc- 
tion was  issued  against  the  Bank,  restraining 
the  exercise  of  any  of  its  privileges  as  a  Cor- 
poration, receiving  or  paying  debts,  or  trans- 
ferring any  of  the  moneys  or  effects  of  the 
Bank;  which  in  junction  was  duly  served,  and 
that  the  order  appointing  receivers,  and  the  in- 
junction issued,  remains  in  full  force,  that  the 
receivers  so  appointed  did  take  upon  them- 
selves the  duties  of  their  office,  and  did  receive 
the  property  and  effects  of  the  Bank,  and  that 
by  the  order  of  the  Chancellor,  it  was  made  the 
duty  of  the  receivers  to  proceed  and  collect, 
without  delay,  all  debts  due  and  owing  to  the 
Bank,  and  to  commence  all  suits,  etc. ,  neces- 
sary for  that  purpose.  By  reason  of  which 
premises  the  claim  in  the  declaration  men- 
tioned was  duly  transferred  from  the  plaintiffs 
to  the  receivers,  as  trustees  for  the  creditors  of 
the  *plaintiffs,  for  whose  benefit  this  [*648 
action  is  brought,  and  the  prosecution  thereof 
is  now  continued.  To  the  replication  to  the  last 
five  pleas  the  defendant  demurs,  assigning  sev- 
eral special  causes  of  demurrer  and,  among 
others,  that  it  is  not  alleged  that  this  suit  is 
brought  by  the  direction  of  the  receivers. 

Mr.  J.  C.  Spencer,  for  the  defendant.  The 
plaintiffs  admitting  in  their  replication  that 
they  had  surrendered  their  rights,  privileges 
and  franchises  as  a  Corporation,  are  not  enti- 
tled to  sue.  It  is  a  good  plea  to  the  disability 
of  a  plaintiff,  that  he  is  a  fictitious  person,  or 
has  no  existence;  and  the  plea  that  plaintiffs 
suing  as  a  Corporation,  are  not  a  Corporation, 
may  now  by  statute  be  pleaded  in  bar.  19 
Johns.,  308  ;  2  R.  S.,  458,  sec.  3.  The  quali- 
ification  in  the  replication  that  they  have  not 
surrendered,  otherwise  than  in  the  manner  al- 
leged in  the  pleas,  does  not  help  the  plaintiffs; 
they  admit  they  are  not  in  existence,  and  the 
manner  of  their  extinction  is  of  no  conse- 
quence. That  a  corporation  may  be  dissolved 
by  surrender  of  all  its  corporate  rights,  can- 
not be  questioned;  here  the  fact  of  surrender 
is  directly  charged,  and  expressly  admitted. 
For  a  definition  of  a  surrender,  the  counsel 
cited  10  Co.,  66,  and  Jac.  Law  Die.,  tit.  Cor- 
poration. That  a  corporation  may  be  dissolved 
by  acts  equivalent  to  a  direct  surrender,  has 
been  repeatedly  decided  in  this  State.  Slee  v. 
Bloom,  19  Johns. ,  474,  and  Briggs  v.  Penniman, 
8  Cow.,  391.  In  view  of  these  decisions  made 
in  the  court  of  dernier  resort,  the  Legislature 
passed  the  Law  of  1825,  in  which  they  say,  that 
whenever  any  incorporated  company  shall 
have  remained  insolvent  for  one  whole  year, 
or  for  one  year  shall  have  neglected  or  refused 
to  redeem  its  notes  in  specie,  or  shall  for  one 
year  have  suspended  the  ordinary  business  of 
such  incorporation,  such  company  shall  there- 
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upon  be  deemed  and  adjudged  to  have  surren- 
dered the  rights,  privileges  and  franchises 
granted  by  any  Act  of  Incorporation, and  shall 
be  deemed  to  be  dissolved.  Laws  of  l825,p.450, 
sec.  6.  On  the  happening  of  either  of  those 
events,  the  Corporation  is  ipso  facto  dissolved, 
and  judgment  of  ouster  is  not  necessary.  The 
Corporation  could  sue  for  a  violation  of  the 
Act  under  which  the  penalty  is  alleged  to  have 
been  incurred,  only  during  its  existence;  and 
649*]  if  the  action  can  be  maintained  at*all, 
it  should  have  been  prosecuted  in  the  names 
of  the  creditors  of  the  Corporation,  or  of  the  re- 
ceivers appointed  by  the  Chancellor,  as  trustees 
for  the  creditors;  1  Ves.,  Sr.,  325:  1  Ves.,  Jr., 
162;  1  Chit.  PI.,  15;  and  if  the  suit  is  prosecut- 
ed in  the  name  of  the  Corporation,  by  the  di- 
rection of  the  receivers,  it  should  have  been 
so  averred.  17  Johns., -284.  If  the  Corpora- 
tion be  extinct,  admitting  that  the  receivers 
may  sue  in  the  name  of  the  Corporation,  they 
are  not  entitled  to  recover  the  penalty  claimed 
in  this  case;  they  are  appointed  receivers  of 
the  property,  moneys  and  effects  of  the  Co. 
What  is  sued  for  is  neither  property,  money  or 
effects;  it  is  a  penalty  imposed  by  statute,  and 
could  not  pass  as  property. 

Mr.  B.  F.  Butler,  for  the  plaintiffs.  It  is 
not  denied  that  a  corporation  may  be  dissolved 
by  a  surrender  of  its  franchises  into  the  hands 
of  the  government;  but  it  is  insisted  that  the 
acts  relied  upon  in  this  case  as  equivalent  to  a 
surrender,  are  not  evidence  of  such  surrender. 
The  plaintiffs  admit  in  their  replication  that 
they  had  surrendered  their  rights,  privileges 
and  franchises  in  the  manner  set  forth  in  the 
pleas;  that  is,  that  they  had  been  insolvent  for 
one  year,  had  neglected  to  redeem  their  notes, 
and  had  suspended  their  ordinary  business,  but 
deny  that  they  had  surrendered  in  any  other 
manner.  These  were  the  acts  or  omissions  of 
the  Directors,  and  not  of  the  stockholders  ;  a 
renunciation  of  the  privileges  conferred  by  the 
Act  of  Incorporation  could  be  only  with  the 
assent  of  all  the  corporators.  If  the  charter  has 
been  forfeited  through  abuse  or  neglect  of  its 
franchises,  the  forfeiture  must  be  judicially  as- 
certained and  declared;  the  power  which  has 
been  abused  or  abandoned  cannot  be  taken 
away  but  by  regular  process,  and  judgment  of 
ouster.  The  surrender  admitted  by  the  repli- 
cation being  not  otherwise  than  set  forth  in  the 
pleas,  the  Corporation  is  not  dissolved ;  and  be- 
ing in  existence,  a  suit  may  be  maintained  in  its 
name.  The  cases  of  Site  v.  Bloom  and  Briggs 
v.  Penniman,  only  determine  that  incorpora- 
tions for  manufacturing  purposes  will,  within 
the  spirit  and  meaning  of  the  Act  of  the  Legisla- 
ture under  which  they  were  created,  be  consid- 
ered as  dissolved  in  certain  events  for  the  bene- 
65O*]  fit  of  *the  creditors  of  such  institutions; 
not,  that  upon  the  happening  of  those  events, 
the  incorporations  are  in  fact  dissolved  ;  even 
in  those  cases  it  would  not  be  permitted  to  a 
debtor  of  such  a  corporation  to  say  that  it  was 
dissolved  until  judgment  of  ouster  was  pro- 
nounced. Until  such  judgment,  it  cannot  be 
alleged,  except  by  creditors,  that  a  corporation 
is  dissolved.  1  Hopk.,  354.  The  terms  of  the 
6th  section  of  the  Act  of  1825,  it  is  admitted, 
are  very  broad  :  "having  remained  insolvent, 
the  Company  shall  be  deemed  to  be  dissolved," 
is  the  language  of  the  Act.  The  object  of  the 
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Legislature  in  this  enactment  was  simply  to  de- 
clare that  upon  the  happening  of  either  of  the 
events  specified,  judicially  ascertained,  the  Co. 
should  be  adjudged  by  a  proper  court  to  be  dis- 
solved ;  but  not  that  the  mere  happening  of  the 
event  should  be  a  surrender  de facto.  That  this 
is  the  true  construction,  is  manifest  from  the 
subsequent  provision,  making  it  the  duty  of  the 
Attorney  General,  whenever  such  a  surrender 
as  is  contemplated  by  the  Act  takes  place,  to 
prosecute  such  corporation  by  scire  facias  or 
by  information,  and  to  obtain  judgment  that 
such  corporation  be  dissolved.  And  it  may 
well  be  doubted  whether  the  facts  appearing  in 
this  case  would  warrant  a  judgment  of  ouster, 
at  the  suit  of  the  State,  as  the  very  causes  re- 
lied upon  for  such  judgment  may  have  been 
the  result  of  the  appointment  of  receivers  and 
the  issuing  of  the  in  junction,  which  took  place 
in  May,  1828,  and  the  violations  of  the  Act  in 
the  pleadings  are  laid  Jan.  1,  1880. 

The  action  is  properly  brought  in  the  name 
of  the  Corporation.  This  court  has  considered 
the  Act  of  1825  in  the  nature  of  a  statute  of 
bankruptcy,  and  has  viewed  the  receivers  as 
trustees  for  the  creditors.  The  2  R.  S..  469, 
sec.  72,  have  denned  the  powers  of  receivers, 
but  previous  to  that  enactment  their  powers 
were  not  defined;  they  took  as  receivers  at  com- 
mon law,  and  of  necessity  were  forced  to  bring 
their  suits  in  the  names  of  those  they  repre- 
sented. In  chancery,  a  receiver  may  sue  in 
his  own  name,  but  at  law,  he  must  prosecute 
in  the  name  of  the  party  whom  he  represents. 
1  Johns.  Ch.,  61.  The  provision  in  the  2d  sec- 
tion of  the  Act  of  1825,  declaring  the  liability 
of  offending  directors  to  the  creditors  of  the 
Corporation  in  the  event  of  its  dissolution,  does 
not  *affect  the  question  in  whose  name  [*65 1 
the  suit  shall  be  brought.  As  to  the  right  of 
the  receivers  to  sue  the  directors  for  the  pen- 
alty imposed  for  a  violation  of  the  Act,  it  is  ad- 
mitted that  the  power  to  sue  is  not  expressly 
conferred  by  the  order  of  the  Chancellor,  nor 
is  a  penalty  strictly  either  "  property,  moneys 
or  effects,"  within  the  language  of  the  Act;  but 
if  the  action  be  not  sustained,  the  Act  cannot 
be  enforced.  The  third  and  seventh  pleas  are 
defective,  inasmuch  as  they  do  not  show  any 
fact  by  which  the  plaintiffs  had  surrendered 
their  rights,  privileges  and  franchises.  The 
defendant  was  bound  to  show  the  facts  relied 
upon,  and  that  they  came  within  the  provis- 
ions of  the  statute,  5  Johns.  Ch.,  366 ;  7  Id., 
217;  5  Mass.,  230;  3  Dessaus. ,  574;  Com.  Dig., 
tit.  Franchise;  and  the  whole  five  last  pleas  are 
bad.  as  amounting  only  to  the  plea  of  nul  tiel 
corporation.  19  Johns.,  300. 

Mr.  Spencer,  in  reply.  If  the  replications  be 
considered  as  denying  the  surrender  by  the 
plaintiffs  of  their  rights,  privileges  and  fran- 
chise, they  are  bad  for  not  complying  with  the 
rule  of  pleading,  "that  a  plea  to  be  good,  must 
be  direct  and  positive,  and  not  by  way  of  re- 
hearsal, reasoning  or  argument."  1  Chit.  PI., 
518.  Pleading  is  the  formal  mode  of  alleging 
that  on  the  record,  which  would  be  the  support 
or  defense  of  the  party  in  evidence.  The  plea 
states  the  legal  effect  of  facts,  not  the  facts 
themselves.  8  Cow.,  727.  The  defendant  here 
pleaded  a  surrender,  and  was  not  bound  to  state 
the  quo  modo ;  whether  or  not  there  has  been 
a  surrender,  is  a  conclusion  of  law  upon  the 
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facts  as  they  shall  appear  at  the  trial.  The  ob- 
ject of  the  Legislature,  in  declaring  by  the  Act 
of  1825  that  incorporated  companies  in  certain 
events  should  be  deemed  to  have  surrendered 
their  rights  and  should  be  deemed  to  be  dis- 
solved, was  to  convert  acts  of  forfeiture  into 
acts  of  surrender.  The  intention  was  to  afford 
remedies  to  creditors,  and  not  to  the  public;  as 
to  the  latter,  the  usual  remedies  of  scire  facias 
and  information  are  recognized.  That  a  cor- 
poration may  be  destroyed  by  surrender,  with- 
out a  proceeding  by  the  Attorney  General, 
and  without  judgment  of  ouster,  is  manifest, 
as  the  Act  of  1825  authorizes  the  issuing  of 
an  injunction  and  the  appointment  of  a  re- 
ceiver on  the  application  of  a  creditor  alone. 
652*]  *Did  the  Legislature,  then,  mean  to 
give  a  right  of  action  to  a  corporation  in 
fact  dissolved  ?  This  cannot  be  pretended.  If 
public  policy  required  that  incorporations  for 
manufacturing  purposes  should,  in  favor  of 
creditors,  be  considered  in  certain  cases  as  dis- 
solved, the  same  policy  demands  that  incor- 
porated companies  should,  under  the  Act  of 
1825,  be  deemed  to  have  surrendered  their 
rights,  or  by  the  prosecution  of  suits,  they  may 
dissipate  the  very  funds  which  were  intended 
to  be  secured  for  their  creditors.  Assignees  of 
insolvent  debtors  may  sue  in  their  own  names; 
the  right  to  do  so  results  from  the  property  be- 
ing vested  in  them.  So,  upon  the  same  prin- 
ciple, the  receivers  may  sue  ;  but  if  they  can- 
not, a  bill  should  have  been  filed  in  chancery 
by  the  creditors,  to  whom  the  directors  by  the 
Act  are  made  responsible.  The  objection  that 
the  pleas  amount  only  to  the  plea  of  nul  tiel 
corporation  cannot  prevail  ;  for  if  well  taken, 
a  special  demurrer  should  have  been  inter- 
posed. 

By  iJie  Court,  Sutherland,  J.  It  is  contend- 
ed on  behalf  of  the  defendant,  that  the  repli- 
cation admits  that  the  plaintiffs  have  become 
dissolved  as  a  Corporation  and,  therefore,  hav- 
ing no  legal  existence,  that  a  suit  cannot  be  pros- 
ecuted in  their  name.  The  dissolution  of  the 
Corporation,  or  the  surrender  of  their  rights, 
privileges  and  f  ranchises.admitted  by  the  plead- 
ings, is  such  surrender  or  dissolution,  and  such 
only,  as  the  6th  section  of  the  Act  of  1825.  p. 
450,  declares  shall  be  the  consequence  of  its 
insolvency,  or  of  its  neglect  or  refusal  to  re- 
deem its  notes,  or  of  the  suspension  of  its  or- 
dinary business,  for  one  whole  year.  A  sur- 
render in  any  other  manner  is  positively  denied. 
The  question  then  is  whether,  after  such  a  dis- 
solution or  surrender,  the  receiver  of  the  Bank 
can  institute  a  suit  in  its  name  for  a  cause  of 
action  which  accrued  before  such  surrender. 
2.  If  it  be  conceded  or  shown  that  such  suit  can 
be  maintained  for  a  debt  due  to  the  Bank  aris- 
ing upon  contract,  can  it  for  a  cause  of  action 
like  this — a  penalty?  3.  Is  it  sufficiently  shown 
by  this  replication  that  this  suit  was  instituted 
by  the  direction  of  the  receivers? 

The  Act  of  1825  merely  authorizes  the  Court 
of  Chancery,  upon  the  application  of  the  At- 
«53*J  torney  General,  or  any  creditor  *of  any 
incorporated  bank  which  has  become  insolv- 
ent, etc.,  "to  appoint  a  receiver  of  the  proper- 
ty, moneys  and  effects  of  said  company. "  Sec. 
17,  p.  453.  It  does  not  define  the  powers  of 
the  receivers,  nor  prescribe  the  manner  in 
which  they  are  to  proceed.  They  are  strictly 
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common  law  receivers,  and  have  no  powers 
except  such  as  are  conferred  upon  them  by  the 
order  appointing  them,  and  the  course  and 
practice  of  the  court.  This  was  so  held  by  the 
Chancellor,  in  the  recent  case  of  Verplanck  v. 
Merc.  Ins.  Co.,  2  Paige,  452.  They  possess  the 
same  powers  as  the  receivers  authorized  to  be 
appointed  by  the  35th  section  of  the  Act  en- 
titled, "  Of  Proceedings  against  Corporations 
in  Equity."  2.  R.  S.,  463.  But  the  41st  and 
42d  sections  of  that  Act,  page  464,  provide  for 
a  receiver  of  a  very  different  character,  and  by 
those  sections  his  duties  are  defined,  to  wit :  to 
take  charge  of  the  property  and  effects  of  the 
corporation,  and  to  collect,  sue  for  and  recover 
the  debts  and  demands  that  may  be  due  to  it ; 
and  the  42d  section  declares  that  such  receiver 
shall  possess  all  the  power  and  authority  con- 
ferred upon  receivers  appointed  in  case  of  the 
voluntary  dissolution  of  a  corporation,  2  R 
S. ,  469,  sec.  68  ;  and  such  receiver  has  all  the 
power  and  authority  of  trustees  or  assignees 
of  an  insolvent  debtor,  2  R.  S.,  21,  sec.  28;  and 
although  I  do  not  find  that  the  Revised  Stat- 
utes give  in  express  terms  to  such  assignee  the 
right  to  sue  in  their  own  name  (as  the  Insolv- 
ent Act  of  1813  does,  1  R.  L.,  468,  sees.  19,  21), 
yet  I  presume  he  would  possess  such  power 
under  the  general  provisions  of  the  Act.  The 
presumption  is  that  the  Revised  Statutes  did 
not  intend  to  change  the  law  upon  this  subject. 
In  the  case  already  referred  to,  Verplanck  v. 
Merc.  Ins.  Co. ,  the  Chancellor  says  such  receiv- 
er is  a  statutory  assignee,  vested  with  nearly 
all  the  powers  and  authority  of  an  assignee  of 
an  insolvent  debtor.  But  the  receiver,  under 
the  Act  of  1825,  being  a  common  law  receiver 
or  assignee  only,  and  not  a  statutory  assignee, 
cannot  sue  upon  a  chose  in  action  thus  as- 
signed to  him,  in  his  own  name.  Although 
his  rights  as  assignee  will  be  protected,  the  ac- 
tion must  be  brought  in  the  name  of  the  orig- 
inal creditor.  Where  the  suit  is  brought  upon 
a  negotiable  instrument,  it  *may  be  [*654 
brought  in  the  name  of  the  receiver  as  in- 
dorsee ;  such  was  the  case  in  Haxtun  v.  Bishop, 
3  Wend.,  13.  If  the  action  can  be  sustained 
at  all,  therefore,  it  must  be  in  the  name  of  the 
present  plaintiff.  1  Johns.  Ch.,  61,  and  cases 
cited.  In  this  respect  it  stands  upon  the  same 
ground  with  actions  brought  to  recover  debts 
upon  contracts  not  negotiable,  due  to  the  Bank. 

It  is  very  obvious  that  the  surrender  of  the 
franchises  or  dissolution  of  a  corporation,  spok- 
en of  in  the  6th  section  of  the  Act  of  1825,  is 
but  a  quasi,  not  an  absolute  and  consummated 
surrender  or  dissolution  ;  for  the  very  next  sec- 
tion makes  it  the  duty  of  the  Attorney-General 
to  prosecute  such  corporation,  and  obtain  judg- 
ment that  it  be  dissolved  ;  and  the  17th  section 
authorizes  the  Attorney-General,  or  any  cred- 
itor of  a  bank  which  shall  have  become  insolv- 
ent, etc.,  to  apply  for  an  injunction  and  the 
appointment  of  a  receiver.  The  corporation 
continues  in  esse,  although  shorn  of  its  powers, 
until  it  is  formally  adjudged  to  have  been  dis- 
solved, and  its  name  may  be  used  in  the  legal 
proceedings  necessary  to  the  winding  up  of  its 
concerns. 

The  case  of  Slee  v.  Bloom,  19  Johns.,  456, 
was  very  much  relied  upon  by  the  counsel  for 
the  defendant.  That  was  a  bill  filed  by  a 
creditor  of  the  Dutchess  Cotton  Manfy.  against 
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the  stockholders,  to  compel  them  to  pay,  or 
-contribute  to  the  payment  of  his  debt,  under 
the  provisions  of  the  7th  section  of  the  Act  Rel- 
ative to  Incorporations  for  Manufacturing 
Purposes,  under  which  that  Co.  had  been 
incorporated.  1  R.  L.,  245,  247.  The  7th 
section  of  that  Act  provides  that  for  all  debts 
which  shall  be  due  and  owing  by  said  Co.  at 
the  time  of  its  dissolution,  the  persons  then 
composing  the  said  Co.  shall  be  individually 
responsible  to  the  extent  of  their  respective 
shares  of  stock.  To  establish  the  fact  of  a  dis- 
solution of  the  Co.,  the  bill,  which  was  filed  in 
Apr.,  1819,  charged,  among  other  things  :  1. 
That  at  a  meeting  of  the  stockholders  in  Oct., 

1816,  it  was  resolved  that  it  was  inexpedient  to 
continue  the  factory  in  operation,  and  the  su- 
perintendent was  directed  to  shut  it  upanddis- 

-  charge  the  workmen  ;  2.  That  no  election  of 
trustees  had  been  made  since  Apr.,  1817,  and 
the  stockholders  had  come  to  a  resolution  nev- 
655*]  er  *to  make  another  election,  but  to 
abandon  the  factory  and  Corporation  alto- 
gether ;  3.  That  all  the  real  estate  of  the  Co. 
was  sold  upon  execution  in  Feb.,  1818;  4.  That 
there  had  been  no  meeting  of  the  stockholders 
since  May,  1817  ;  nor  had  the  trustees  had  any 
meeting,  nor  transacted  any  business  since  Dec. , 

1817,  but  had  determined  to  abandon  and  give 
up  the  factory  and  Corporation,  and  suffer  it 
to  be  dissolved,  etc.     These  allegations  were 
substantially  admitted  by  the  answer  ;  and  it 
was  held  in  the  Court  of  Errors,  upon  appeal, 
that  they  were  evidence  of  a  surrender  of  the 
corporate  rights,  and  a  dissolution  of  the  Co.j 
for  the  purpose  of  giving  its  creditors  a  rem- 
edy against  the  individual   stockholders  for 
their  debts.     Judge  Spencer,  in  his  opinion, 
•considers  incorporations    for  manufacturing 
purposes,  under  the  general  Act,  as  but  a  spe- 
cies of  partnership,  as  possessing  no  franchises 
or  privileges,  and  in  that  respect  differing  es- 
sentially from  corporations  to  whom  exclusive 
or  peculiar  privileges  are  granted  ;  and  after 
adverting  to  the  facts  which  have  been  stated, 
he  says:  "This  Corporation  was  dissolved,  with- 
in the  meaning  and  intent  of  the  Act,  as  re- 
gards creditors,  when  it  ceased  to  own  any 
property,  real  or  personal,  and  when  it  ceased 
for  such  a  space  of  time  from  doing  any  one 
Act  manifesting  an  intention  to  resume  their 
corporate  functions.     The  end,  being  and  de- 
sign of  the  Corporation  were  completely  de- 
termined ;  and  if  even  it  had  the  capacity  to 
reorganize  and  reinvigorate  itself,  the  case  has 
happened  when,  as  it  relates  to  its  creditors,  it 
is  dissolved."    It  was  held  to  be  a  dissolution, 
for  the  purpose  of  enabling  the  creditors  of  the 
Corporation  to  enforce  the  remedy,  which  the 
Legislature  evidently  intended  to  give  them 
against  the  stockholders  individually.     It  was 
well  said  that  such  remedy  would  be  entirely 
illusory,  if  it  could  not  be  resorted  to  until  the 
Corporation  had  expired  by  its  own  limitation, 
or  until  the  Attorney-General,  over  whom  the 
creditors  had  no  control,  should  procure  the 
Corporation  to  be  formally  dissolved.     But  I 
doubt  whether,  if  any  action  had  been  brought 
in  the  name  of  that  Corporation,  to  recover  a 
debt  due  to  it,  it  would  have  been  held  that  it 
was  so  far  dissolved  that  an  action  could  not 
be  maintained  in  its  name.     It  was  held  to  be 
dissolved  for  the  sake  of  the  particular  reme- 
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dy  *given.  The  same  doctrine  was  held  [*656 
in  Briggs  v.  Penniman,  1  Hopk.  Ch.,  301,  and 
8  Cow.,  387,  which  was  also  an  incorporation 
under  the  same  general  Act.  The  doctrine  of 
those  cases  is  not  applicable  here,  and  I  am  of 
opinion  that  suits  may  well  be  brought  by  the 
receiver  in  the  name  of  the  Bank. 

I  am  also  of  opinion  that  the  receiver  may 
prosecute  for  the  penalty  given  by  the  Act,  as 
well  as  upon  contracts  in  the  name  of  the  Bank. 
The  penalty  i8  a  debt,  and  the  Act  expressly 
provides  (2d  section,  p.  449)  that  the  individu- 
als who  shall  incur  the  penalty  shall  be  liable 
therefor  to  the  said  Corporation,  and  to  the 
creditors  thereof,  in  the  event  of  its  dissolution. 
It  is  to  be  collected  for  the  benefit  of  the  cred- 
itors of  the  Bank.  The  cause  of  action  does 
not  die  with  the  Corporation.  But  the  statute 
gives  no  direction  as  to  the  manner  or  name  in 
which  the  suit  is  to  be  brought.  The  replica- 
tion avers  that  this  action  is  brought  for  the 
benefit  of  such  creditors. 

The  replication  does  not  aver  that  this  suit 
was  brought  by  the  direction  of  the  receivers. 
This  is  assigned  as  a  special  cause  of  demurrer, 
and  as  such  appears  to  me  to  be  well  taken. 
The  replication  shows  that  this  claim  was  trans- 
ferred from  the  Bank  to  the  receivers,  and  it 
ought  to  have  averred  that  the  suit  was  brought 
by  their  direction.  On  this  ground  the  defend- 
ant is  entitled  to  judgment,  with  leave  to  the  plaint- 
iffs to  amend,  on  payment  of  costs. 

The  3d  and  7th  pleas  of  the  defendant  are 
bad,  inasmuch  as  they  do  not  show  any  fact  by 
which  the  plaintiffs  had  surrendered  their  cor- 
porate rights.  A  mere  general  allegation  that 
they  had  surrendered,  is  not  sufficient.  It  will 
be  found  in  all  the  cases  that  particular  acts 
and  circumstances  are  stated  as  evidence  of  the 
surrender,  etc. 

Cited  in-9  Wend.,  382;  23  Wend.,  257;  3  Sandf .  Ch., 
653 ;  61  Barb.,  11 ;  7  How.  Pr..  477 ;  19  Abb.  Pr.,  433;  1 
Rob.,  147 ;  7  Bank  Reg.,  590;  33  Am.  Dec.,  660  (16  Me.. 
224):  41  Am.  Dec.,  117  (5  Ark..  595);  41  Am.  Dec.,  692 
(15  N.  H.,  162). 


*BROWN  t>.  WILBUR.       [*657 

Deed  from  Loan  Officers  in  Pursuance  of  Irregu- 
lar Sale  under  Loan  Office  Mortgage  —  How 
far  Conclusive  at  Law  and  in  Equity. 

At  law,  a  deed  from  loan  officers.  In  pursuance  of 
a  sale  under  a  loan  oilier  mortgage,  will  be  held  con- 
clusive, on  showing  a  default  in  payment  by  the 
mortgagor,  although  the  mortgaged  premises  were 
not  duly  advertised  for  sale.  The  remedy  of  the 
party  entitled  to  the  equity  of  redemption,  if  any, 
is  in  equity. 

Since  the  Revised  Statutes,  it  seems  the  purchaser 
would  be  bound  to  show  the  regularity  of  the  sale. 

Citations—  Act,  April  11,  1808,  sec.  15;  9  Johns., 
129  ;  14  Johns.,  360  ;  8  Cow.,  53;  3  Johns.  Ch.,  332,  346  ; 
6  Johns.  Ch.,  107,  323  ;  3  Cow.,  241  ;  7  Cow.,  88  ;  1  R. 
L.,  412,  sec.  81  ;  2  R.  L.,  369,  sec.  40  ;  3  Cruise,  334,  tit. 
Deed,  32.  sec.  4  ;  1  R.  S.,  729,  sec.  58. 


was  an  action  of  ejectment,  tried  at  the 
JL  Otsego  Circuit  before  the  Hon.  Robert 
Monell,  one  of  the  Circuit  Judges. 

The  plaintiff  claimed  to  recover  the  premises 
in  question  under  a  loan  office  sale.  May  1, 
1810,  one  Horace  Coleman  executed  a  mort- 
gage to  the  Commissioners  of  Loans  of  the 
County  of  Otsego,  of  an  undivided  half  of  a 
certain  lot  containing  229  acres,  to  secure  the 
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payment  of  $77,  with  the  interest  thereof  an- 
nually, containing  the  usual  clause  inserted  in 
loan  office  mortgages,  that  on  failure  of  pay- 
ment at  the  days  specified,  and  for  22  days 
thereafter,  the  mortgagor  should  be  absolutely 
barred  of  and  from  all  equity  of  redemption. 
One  year's  interest  due  in  May,  1819,  not  being 
paid,  the  commissioners  advertised  the  prem 
ises  for  sale  Sep.  21,  1819.  A  copy  of  the  ad- 
vertisement was  entered  on  the  book  of  min 
utes  of  the  Commissioners  June  1,  1819,  and 
was  directed  by  the  Commissioners  to  be  pub- 
lished in  a  newspaper  printed  at  Cooperstown, 
in  the  County  of  Otsego,  for  three  weeks.  It 
was  accordingly  published  June  7,  1819,  and 
was  continued  for  the  two  succeeding  weeks, 
when  it  was  discontinued.  Aug.  2,  1819,  the 
advertisement  was  again  published  by  the  di- 
rection of  the  Commissioners,  and  was  contin- 
ued until  Sep.  21,  on  which  day  the  mortgaged 
premises  were  sold  to  the  plaintiff  and  two 
other  persons,  and  a  deed  executed  to  them. 
The  premises  were  sold  for  the  sum  of  $200; 
the  amount  of  the  mortgage  moneys,  princi- 
pal, interest  and  the  costs  were  retained  by  the 
Commissioners,  and  the  balance,  viz.:  $107, 
paid  to  the  mortgagor.  In  Jan.,  1831,  the 
658*]  plaintiff  commenced  *his  suit  against 
the  defendant  who  was  in  possession,  claiming 
title  under  J.  B.  Lawrence  and  J.  D.  Keese,  to 
whom  Coleman  executed  two  mortgages  of  the 
whole  lot,  half  of  which  w~as  mortgaged  to  the 
loan  officers — one  mortgage  bearing  date  in 
1811, to  secure  the  payment  of  $1,600,  and  the 
other  bearing  date  in  1816,  to  secure  the  pay- 
ment of  $1,900,  which  mortgages  were  duly 
registered,  and  in  1820  foreclosed  under  the 
statute;  the  mortgagees,  Lawrence  &  Keese, 
became  the  purchasers,  and  the  defendant  en 
tered  into  possession  under  them,  and  has  con- 
tinued in  possession  ever  since  the  foreclosure. 
The  jury  found  a  special  verdict,  setting  forth 
the  above  facts.  The  plaintiff  claimed  to  re- 
cover one  sixth  of  the  229  acres.  The  defend- 
ant relied  upon  the  irregularity  of  the  sale 
by  the  Commissioners  of  Loans  in  respect  to 
the  notice,  to  defeat  the  plaintiff's  recovery. 
Knowledge  of  the  irregularity  was  not  brought 
home  to  the  plaintiff. 

Mr.  H.  Brown,  plaintiff,  in  pro.  per. 

Mr.  R.  Campbell,  for  defendant. 

By  the  Court,  Nelson,  J.  The  15th  section 
of  the  Act  Authorizing  a  Loan  of  Money  to 
the  Citizens  of  this  State,  passed  Apr.  11,  1808, 
sess.  31,  p.  397,  provides  that  if  the  borrower 
shall  neglect  for  22  days  after  the  first  Tuesday 
In  May  in  each  year,  to  pay  the  yearly  inter- 
est due  on  the  mortgage,  and  the  principal 
when  demanded,  then,  in  either  case,  the  Com- 
missioners shall  be  seised  of  an  absolute  inde- 
feasible estate  in  the  lands  mortgaged  to  the 
uses  in  said  Act  mentioned,  and  the  mortgagor, 
his  heirs  or  assigns,  shall  be  utterly  foreclosed 
and  barred  of  all  equity  of  redemption  of  the 
mortgaged  premises,  any  practice  in  courts  of 
equity  to  the  contrary  notwithstanding.  Under 
this  section  it  has  been  frequently  held  in  this 
court,  that  the  default  amounted  ipso  facto  to 
an  absolute  foreclosure,  and  vested  an  inde- 
feasible estate  in  the  mortgaged  premises  in  the 
loan  officers.  9  Johns.,  129;  14  Id.,  860;  8 


Cow..  52. 
504 


By  the  default  of  the  mortgagor, 


the  estate  was  as  completely  vested  in  the  Com- 
missioners as  if  the  mortgage  had  been  duly 
foreclosed  in  chancery,  and  the  *title  [*6ow 
thereby  perfected  in  them;  and  then,  without 
regard  to  the  power  given  them  under  the  stat- 
ute to  sell,  they  were  competent  to  convey  by 
any  conveyance  which  at  common  law  or  by 
the  Statute  of  Uses  would  operate  to  pass  the 
title.  This  deed,  therefore,  to  the  plaintiff  and 
his  co-purchasers  passed  the  title  of  the  moiety 
of  the  lot. 

I  admit  that  the  party  not  being  able  to  show 
a  sale  in  pursuance  of  the  provisions  of  the 
statute  regulating  the  sale  under  it  by  the 
Commissioners,  is  not  entitled  to  the  benefits 
or  protection  of  that  statute,  and  that  so  far  as 
the  rights  of  the  mortgagor,  his  heirs  or  as- 
signs are  concerned,  the  case  stands  as  if  no 
sale  had  been  made.  The  remedy  is,  however, 
changed.  Under  the  19th  section  of  the  Act, 
until  an  actual  sale  is  made  according  to  the 
statute,  the  mortgagor,  his  heirs  or  assigns,  may 
pay  to  the  Commissioners  "all  such  sums  as 
shall  be  payable  on  such  mortgage  on  the  first 
Tuesday  of  May  then  next,  for  principal  and 
interest,  together  with  the  charges  of  advertis- 
ing the  same,"  and  thereby  save  the  effect  of 
the  default.  8  Cow.,  52.  But  if  the  Commis- 
sioners, who  have  the  legal  title,  have  sold  and 
conveyed  the  premises  to  third  persons,  the 
remedy  must  be  against  them,  and  the  mort- 
gagor or  his  assigns  will  be  compelled  to  resort 
to  the  Court  of  Chancery,where  a  conveyance, 
if  directed,  will  be  made  upon  such  terms  as 
that  court  may  deem  proper;  and  even  there,  I 
apprehend,  a  purchaser  for  a  valuable  consid- 
eration, and  without  notice  of  the  trust,  would 
be  protected.  The  case,  however,  would  stand 
upon  the  same  footing  between  the  parties  as  if 
no  sale  had  taken  place  under  the  statute, 

In  the  case  of  Denning  v.  Smith,  3  Johns. 
Ch. ,  332,  Judson  was  the  purchaser  at  the  sale, 
under  the  statute,  by  the  Commissioners,  and 
received  a  deed  of  the  premises.  He  had 
brought  an  action  of  ejectment  against  Sturges, 
who  was  in  possession,  and  derived  his  title- 
under  a  sale  upon  judgments  and  executions 
against  Persen,  the  mortgagor.  The  sale  by 
the  Commissioners  was  irregular  and  defective, 
and  yet  it  was  the  opinion  of  the  Chancellor, 
page  346,  that  the  defendant  could  make  no  de-, 
fense  at  law,  which  was  one  of  the  reasons  for 
entertaining  jurisdiction  of  the  case.  If  the 
ground  taken  by  the  defendant  in  this  case  is 
tenable,  Sturges  had  a  ^perfect  defense  [*66O 
to  the  action  of  ejectment,  and  as  to  him  it  was 
unnecessary  to  resort  to  a  Court  of  Chancery, 
and  as  to  the  Commissioners  he  might  have  ten- 
dered the  money  due  on  the  mortgage  under 
the  19th  section  of  the  Act,  no  sale  having  tak- 
en place  within  the  meaning  of  that  section. 
The  same  observations  are  applicable  to  the 
case  of  Sherman  v.  Dodge,  6  Johns.  Ch.,  107. 
Dodge,  the  purchaser  at  the  Commissioners' 
sale,  had  brought  an  ejectment  against  the  ten- 
ant of  the  assignees  of  the  mortgagor.  The  no- 
tice of  sale  was  defective,  if  any  was  given, 
and  for  that  deason  Dodge  was  directed  to  re- 
lease, on  receiving  the  money  he  had  advanced. 
Here  the  defense  would  have  been  good  at 
law,  according  to  the  doctrine  contended  for 
In  this  case. 

The  case  of  King\.  Stow,  6  Johns.  Ch.,  323, 

WEND.  8_ 


1832 


SAYRE  v.  WISNER. 


660- 


was  an  amicable  suit  between  the  parties — the 
one  the  purchaser  on  a  sale  by  the  Commis- 
sioners and  the  other  under  judgments  and 
executions  against  the  mortgagor.  The  ground 
relied  upon  to  avoid  the  Commissioners'  sale, 
was  an  irregularity  in  the  proceedings  on  the 
sale.  The  Commissioners  were  not  parties  to 
the  suit.  If  as  is  contended  here,  the  purchas- 
er must  show  at  his  peril  in  a  court  of  law  reg- 
ularity of  the  Commissioners'  sale,  then  his 
title  was  defective,  and  there  was  no  need  of 
resorting  to  a  Court  of  Chancery. 

In  the  case  of  Jackson  v.  Harris,  8  Cow., 
241,  the  lessor  was  the  purchaser  at  the  Com- 
missioners' sale,  and  the  defendant  derived  title 
from  the  mortgagor  subsquent  to  the  mort- 
gage. The  plaintiff's  counsel,  on  the  trial,  re- 
lied entirely  upon  the  regularity  of  the  pro- 
ceedings of  the  Commissioners,  and  the  ques- 
tion presented  in  this  case  was  not  raised  either 
at  the  trial  or  on  the  argument  at  bar.  There 
is  nothing  in  this  case  conflicting  with  the 
view  above  taken. 

The  case  of  Jackson  v.  Shepherd,  7  Cow.,  88, 
has  no  application  to  this  case,  as  there  and  in 
the  cases  upon  which  it  was  decided,  the  offi- 
cers executing  the  deed  of  conveyance  had  but 
a  naked  power,  not  coupled  with  an  interest  or 
trust,  and  the  transfer  of  title  depended  alone 
upon  the  regular  execution  of  the  power.  This 
is  the  reason  why,  in  the  cases  of  deeds  exe- 
cuted by  sheriffs  or  by  the  comptroller  upon 
sales  by  them,  a  statute  regulation  was  neces- 
661*]  sary  *to  secure  to  the  purchaser  or 
grantee  the  title,  notwithstanding  an  irregu- 
larity in  the  sale.  1  R  L.(  412,  sec.  81;  2  Id., 
369,  sec.  40.  In  the  case  at  bar,  the  power  is 
coupled  with  an  interest  or  trust,  to  wit:  the 
legal  estate,  and  the  grantee  takes  the  estate 
independent  of  the  power.  3  Crui.,  334,  tit. 
Deed,  32,  sec.  4.  He  probably  would  not  do 
so  since  the  last  revision  of  our  statutes;  it  is 
now  provided,  that  where  an  express  trust 
shall  be  created  for  any  purpose  not  enumer- 
ated in  the  statute  (the  trust  in  this  case  is  not 
enumerated),  no  estate  shall  vest  in  the  trust- 
ees, but  the  trust,  etc. ,  shall  be  valid  as  a  pow- 
er, interest,  etc.  1  R.  S.,  729,  sec.  58.  One  of 
the  reasons  given  for  this  alteration  of  the  law 
is,  to  take  from  the  trustee  the  power  to  defeat 
the  object  of  his  trust,  when  such  object  can 
as  well  be  accomplished  under  a  trust  power. 

lam,  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Cited  In— 10  Wend.,  397 ;  5  N.  Y.,  149, 150 ;  1  Barb., 
61 ;  6  Barb.,  39. 


J.  SAYRE  AND  ELIZABETH,  HIS  WIFE, 

•o. 
W.  R.  WISNER. 

Dower — Limitation  to  Actions  in  Ejectment  for — 
Statute  not  Retrospective — Possession  by  Widow 
and  Ouster — Effect  of. 

The  limitation  to  actions  of  ejectment  for  dower 
created  by  the  Revised  Statutes,  requiring  a  widow 
to  demand  her  dower  within  20  years  after  the  death 
of  her  husband,  does  not  apply  where 'the  husband 
died  previous  to  the  Revised  Statutes  going  into 
effect. 

It  seems,  however,  that  the  limitation  will  apply 
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to  cases  of  previous  death,  if  the  action  be  not 
brought  within  20  years  after  the  statute. 

A  statute  is  never  construed  to  operate  retro- 
spectively so  as  to  take  away  a  vested  right. 

It  seems,  also,  that  the  limitation  cannot  be  inter- 
posed as  a  bar.  where  the  widow  has  been  in  posses- 
sion, either  with  or  without  suit,  and  is  subsequent- 
ly ousted. 

Citations— 1  R.  8.,  742,  sec.  18 ;  750,  sec.  1 :  6  Johns. 
290,  296 ;  1  R.  L.,  60 ;  2  R.  8.,  303,  sec.  2;  306,  sees.  22, 
23  ;  7  Johns,,  477 ;  6  Bac.  Abr.,  370 ;  2  Mod.,  310. 

THIS  was  an  action  brought  to  recover  dow- 
er in  certain  lands  claimed  to  belong  to 
Elizabeth,  the  wife  of  Sayre,  as  the  widow  of 
her  late  husband,  William  Wisner,  tried  at  the 
Orange  Circuit  in  1830,  before  the  Hon.  James 
Emott,  then  one  of  the  Circuit  Judges. 

On  the  trial  of  the  cause,  the  following  facts 
appeared:  William  Wisner,  the  late  husband 
of  Elizabeth,  now  the  wife  of  J.  Sayre,  died 
about  25  years  before  the  trial,  seised  of  cer- 
tain real  estate,  leaving  his  wife  and  two  sons, 
viz. :  W.  R.  *Wisner  and  J.  Wisner,  [*662 
him  surviving.  Upwards  of  20  years  before 
the  trial,  the  plaintiffs  intermarried,  and  for 
some  years  previous  to  1815,  were  in  possession 
of  the  premises  of  which  William  Wisner  died 
seised.  In  that  year  guardians  were  appointed 
for  the  two  sons  of  William  Wisner,  and  the 
guardians,  together  with  J.  Sayre,  let  the  prem- 
ises, of  which  William  Wisner  died  seised,  to- 
one  Wilson,  for  the  term  of  five  years,  and  it 
was  then  agreed  that  one  third  of  the  rent  to 
be  paid  by  Wilson  should  be  paid  to  Sayre,  on 
account  of  the  right  of  dower  of  his  wife  in 
the  premises,  and  it  was  accordingly  paid  to 
him  with  the  approbation  of  the  guardians. 
The  premises  were  occupied  under  the  lease  to 
Wilson  for  three  years,  when  the  lease  was 
canceled  or  taken  up,  and  W.  R.  Wisner  went 
into  possession.  W.  R.  Wisner  attained  the 
age  of  21  in  the  year  1820.  In  1822  J.  Wisner 
conveyed  to  his  brother,  W.  R.  Wisner,  his  in- 
terest in  the  principal  portion  of  the  real  es- 
tate of"  which  his  father  died  seised,  and  in 
1827  conveyed  the  residue.  The  acknowledg- 
ment of  the  defendant  was  proved  that  he  had 
agreed  to  pay  rent  to  Sayre  for  the  right  of 
dower  of  his  mother,  and  a  demand  of  rent  in 
1829  by  Sayre,  was  shown,  upon  which  occa- 
sion the  defendant  said  that  he  was  willing  to 
have  the  dower  set  off,  but  that  he  would  not 
pay  any  more  rent  unless  he  was  forced  to  pay 
it.  The  plaintiffs  were  nonsuited  on  the  ground 
that  their  action  was  not  brought  within  20 
years  after  the  right  to  dower  accrued.  The 
plaintiffs  moved  to  set  aside  the  nonsuit,  and 
for  a  new  trial. 

Mr.  J.  R.  Van  Duzer,  for  the  plaintiffs. 

Mr.  H.  G.  Wisner,  for  defendant. 

By  the-  Court,  Savage,  Ch.  J.  The  nonsuit 
was  directed  in  this  case  under  the  impression 
that  the  plaintiffs  had  lost  their  right  by  lapse 
of  time.  It  is  enacted  by  the  Revised  Statutes, 
1  R.  S.,  742,  sec.  18,  as  follows:  "  A  widow 
shall  demand  her  dower  within  twenty  years 
after  the. death  of  her  husband;  but  if  at  the 
time  of  such  death  she  be  under  the  age  of 
twenty-one  years,  or  insane,  or  imprisoned  on 
a  criminal  charge  or  *convictipn,  the  [*663 
time  during  which  such  disability  continues, 
shall  not  form  any  part  of  the  said  term  of 
twenty  years."  This  is  a  Statute  of  Limita- 
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tions.  Whether  the  former  Statute  of  Limita- 
tions embraced  the  action  of  dower,  is  now  im- 
material. It  was  said  in  Hitchcock  v.  Harring- 
ton, 6  Johns.,  290,  296,  that  the  statute,  if  ap- 
plicable in  such  a  case,  should  be  pleaded.  If 
dower  was  included  in  the  old  Statute  of  Lim- 
itations, it  was  under  the  denomination  of  an 
action  for  the  recovery  of  lands,  tenements  or 
hereditaments;  but  the  Legislature  in  1806  en- 
acted "that  a  widow  shall  and  may  be  at  lib- 
erty, at  any  time  during  her  life,  to  make  de- 
mand of  her  dower."  1  R.  L.,  60.  This  law 
•of  1806  was  re-enacted  in  1813,  and  was  re- 
pealed when  the  Revised  Statutes  took  effect, 
Jan.  1,  1830.  The  action  of  ejectment  is  now 
the  proper  remedy  to  recover  dower,  2  R.  S. , 
303,  sec.  2;  in  such  action  the  defendant  shall 
plead  the  general  issue  only,  and  upon  such 
plea  the  defendant  may  give  in  evidence  any 
matter  which,  if  pleaded  in  a  writ  of  right  or 
action  of  dower,  would  bar  the  action  of  the 
plaintiff.  2  R.  S.,  306,  sees.  22,  23.  If,  there- 
fore, the  present  statute  is  a  Statute  of  Limita- 
tions, and  would,  if  properly  pleaded  in  an 
action  of  dower,  bar  the  plaintiff's  action,  it 
may  now  be  given  in  evidence  under  the  gen- 
eral issue. 

It  is  contended  by  the  plaintiffs'  counsel  that 
the  Act  of  1830  is  no  bar  to  the  present  action, 
because  it  is  to  be  prospective,  and  not  retro- 
spective in  its  operation.  When  this  law  took 
-effect,  the  husband  had  been  dead  more  than 
20  years,  and  by  the  Act  then  in  force,  the 
plaintiffs  had  a  vested  right  in  the  premises  in 
controversy;  and  if  the  Statute  of  1830  is  to  be 
applied  to  this  case,  its  effect  is  to  devest  an 
•estate  already  vested.  It  is  a  general  rule  that 
no  statute  is  to  have  a  retrospect  beyond  the 
term  of  its  commencement.  It  may  have  such 
retrospect,  but  not  so  as  to  take  away  a  right 
of  action  which  the  plaintiff  was  entitled  to  be- 
fore the  time  of  its  commencement.  6  Bac. 
Abr. ,  370.  A  statute  never  ought  to  have  such 
a  construction  as  to  devest  a  right  previously 
acquired,  if  it  be  susceptible  of  any  other,  giv- 
ing it  a  reasonable  object  and  full  operation 
without  such  construction.  By  a  subsequent 
provision  in  the  same  chapter  of  the  statutes, 
it  is  declared  that  none  of  the  provisions  of  this 
chapter,  except  those  converting  formal  trusts 
664*]  *into  legal  estates,  shall  be  construed 
as  altering  or  impairing  any  vested  estate,  in- 
terest or  right.  1  R.  S.,  750,  sec.  11.  It  cannot 
be  denied  that  the  statute  in  question  creates  a 
new  rule,  and  the  essence  of  a  new  law  is,  that 
it  forms  a  rule  for  future  cases.  In  the  case  of 
Dash  v.  Van  Kleeck,  7  Johns.,  477,  this  subject 
•underwent  a  full  discussion,  when  the  major- 
ity of  the  court  established  the  rule  that  a  stat- 
ute is  not  to  be  construed  to  operate  retrospect- 
ively, so  as  to  take  away  a  vested  right.  The 
•case  of  Gttlmore  v.  Shuter,  2  Mod. ,  310,  was  re- 
ferred to  and  considered  sound  law.  By  the 
Statute  of  Frauds  it  was  enacted,  "  that  from 
and  after  the  24th  day  of  June,  1677,  no  action 
shall  be  brought  to  charge  any  person  upon 
any  agreement  made  in  consideration  of  mar- 
riage, etc.,  unless  such  agreement  be  in  writ- 
ing, etc."  Shuter  promised  the  plaintiff  by 
parol  before  June  24,  1677,  to  give  him  £2,000 
(if  he  married  the  daughter  of  one  Harris),  or 
leave  him  so  much  by  his  will.  The  marriage 
took  effect.  Shuter  died  without  any  provision 
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in  his  will,  and  the  suit  was  brought  against 
his  executor.  Upon  a  special  verdict  the  court 
gave  judgment  for  the  plaintiff ;  for  it  could 
not  be  presumed,  they  said,  that  the  Act  had 
a  retrospect  to  take  away  an  action  to  which 
the  plaintiff  was  then  entitled;  for  if  a  will  had 
been  made  before  June  24,  and  the  testator  had 
died  afterwards,  yet  the  will  had  been  good, 
though  it  had  not  been  in  pursuance  of  the 
statute.  The  Statute  of  Frauds,  therefore, 
though  general  in  its  terms,  was  limited  in  its 
operation  to  agreements  made  after  June  24, 
1677;  if  that  rule  be  applicable  here  (and  it  is 
surely  an  analogous  case),  that  clause  of  the 
Revised  Statutes  now  under  consideration  is 
applicable  to  those  cases  only  where  the  hus- 
band dies  after  Jan.  1,  1830.  It  is  strictly 
within  the  reason  of  the  rule  of  construction 
above  alluded  to,  to  say  that  it  may  be  appli- 
cable to  cases  of  previous  death,  but  not  till  20 
years  after  the  statute  takes  effect.  If  I  am 
right  in  this  view  of  the  case,  the  nonsuit  must 
be  set  aside  and  a  new  trial  granted. 

But  even  if  the  statute  were  to  have  a  retro- 
spective operation,  it  cannot  defeat  the  plaint- 
iffs' right  of  action  in  this  case  ;  it  cannot  be 
applicable  to  a  case  where  the  widow  has  been 
*in  possession  of  her  dower,  either  with  [*665 
or  without  suit,  and  is  subsequently  ousted  of 
possession,  and  thus  driven  to  her  suit.  It  is 
fairly  inferrible  from  the  case,  that  the  widow 
had  been  in  possession  from  the  death  of  Will- 
iam Wisner  until  1815.  The  plaintiffs  were 
then  in  possession  ;  they  then,  together  with 
the  guardians  of  the  minor  children,  rented 
the  farm  to  a  tenant  for  5  years,  the  plaintiffs 
receiving  one  third  of  the  rent,  with  the  con- 
sent of  the  guardians.  The  defendant  himself 
paid  rent  after  1820,  when  he  became  21  and 
took  possession.  The  plaintiffs  were,  there- 
fore, in  possession  until  within  10  years  before 
the  trial.  The  object  of  the  statute  was  to 
compel  widows,  or  those  entitled  to  dower,  to 
assert  their  claim  within  20  years,  which  is  now 
the  limitation  to  all  claims  to  real  estate.  The 
plaintiffs  had  asserted  their  claim  ;  they  had 
obtained  possession  without  suit,  and  were, 
therefore,  not  within  the  spirit  of  the  statute, 
nor  within  the  mischief  intended  to  be  pre- 
veated,  to  wit:  the  assertion  of  dormant  claims. 

In  my  opinion,  the  statute  is  not  applicable 
to  this  case  in  any  point  of  view. 

Nonsuit  set  aside  ;  new  trial  granted  ;  costs  to 
abide  the  event. 

Cited  in-12  Wend.,  139 ;  14  Wend.,  656 :  17  Wend., 
331 ;  24  Wend.,  199 :  3  Edw.,  465 ;  Hoff m.,  303 ;  2  Sand. 
Ch.,  571 ;  57  N.  Y.,  437,  477 ;  20  Hun,  391 ;  3  Barb.,  310: 
7  Barb.,  448 :  15  Barb.,  184,  567 ;  33  Barb.,  430,  457 ;  3 
How.  Pr.,  256;  25  How.  Pr.,  416:  14  Abb.  Pr.,  78;  16 
Abb.  Pr.,  392:  6  Leg.  Obs.,  233;  3  Co.  R.,  238;  6 
M'Lean,  428 ;  41  Mo.,  28 ;  27  Cal.,  159. 


WARNER  &  POST  e.  GRISWOLD. 

Attorneys —  Partnership — Parties. 

Where  a  partnership -exists  between  two  attor- 
neys, and  a  suit  i8  prosecuted  by  them  in  the  name 
of  one  of  the  partners  only  as  the  attorney  of  rec- 
ord, an  action  may  be  maintained  in  their  joint 
names  against  their  client  for  the  recovery  of  the 
costs  of  the  suit. 


Citations— 7  Cow.,  416 ;  8  Cow., ! 


I ;  Cow.  Part.,  153. 
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ERROR  from  the  N.  Y.  C.  P.  This  was  an 
action  of  assumpsit,  brought  by  Warner 
and  Post  against  Griswold,  to  recover  the 
amount  of  a  bill  of  costs  in  a  suit  prosecuted 
by  them  for  Griswold.  The  plaintiffs  were 
partners  as  attorneys,  and  commenced  and 
prosecuted  a  suit  for  Griswold  ;  in  the  prose- 
cution of  it,  the  name  of  Mr.  Post  alone  was 
used,  and  his  name  alone  appeared  on  the  rec- 
666*1  ord  as  the  attorney  for  *the  plaintiff. 
The  plaintiffs  were  equally  interested  in  the 
taxable  costs  of  all  common  law  suits  prose- 
cuted by  them  ;  they  proved  the  amount  of  the 
bill  as  taxed,  and  rested.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  inasmuch  as 
Mr.  Post  alone  was  the  attorney  of  record,  he 
alone  was  entitled  to  the  taxable  costs,  and  the 
plaintiffs  could  not  join  in  an  action  for  the  re- 
covery of  such  costs  ;  the  motion  was  granted, 
and  the  plaintiffs  were  nonsuited,  who  sued 
out  a  writ  of  error. 

Mr.  H.  W.  Warner,  for  plaintiffs  in  error. 

Messrs.  D.  D.  Field  and  R.  Sedgwick, 
for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  A  partner- 
ship between  attorneys  is  admitted  to  be  law- 
ful. Like  other  partnerships,  it  may  be  com- 
posed of  two  or  more  individuals,  and  all  will 
be  responsible  for  the  acts  of  each,  within  the 
scope  of  the  partnership.  They  constitute  but 
one  person  in  law.  If  one  of  two  attorneys, 
who  are  partners,  receives  money  collected  for 
a  client,  and  embezzles  or  absconds  with  it, 
that  will  form  no  defense  to  the  other  partner. 
If  one  should  be  guilty  of  extortion,  the  other 
would  be  liable  to  repay  what  had  been  ille- 
gally received.  If  a  suit  instituted  in  the  name 
of  one,  should  be  unskillfully  conducted,  the 
other  would  be  responsible  to  the  client  in  an 
action  for  his  damages.  7  Cow.,  416  ;  8  Id., 
258.  Both  would,  undoubtedly,  be  liable  to  the 
officers  of  the  court,  or  others,  for  services 
rendered  in  suits  conducted  in  the  name  of 
one.  Indeed,  every  responsibility  which  be- 
longs to  other  partnerships  attaches  also  to 
this  ;  and  no  reason  is  perceived  why  the  gen- 
eral rules  by  which  the  course  of  proceedings 
in  such  cases  is  regulated,  should  not  also  ap- 
ply. The  statute  regulating  the  fees  of  attor- 
neys, does  not  appear  to  me  to  affect  the  ques- 
tion arising  in  this  case. 

I  am  not  prepared  to  say  that  an  action  may 
not,  in  a  case  like  this,  be  maintained  in  the 
name  of  the  attorney  on  record  only,  and  that 
the  other  attorney  may  not  be  considered  and 
treated  as  a  dormant  partner.  It  is  well  settled, 
that  though  a  dormant  partner  may  join  in  an 
action  instituted  by  the  firm,  yet  his  non- 
joinder is  not  a  ground  of  nonsuit,  nor  can  it 
667*]  be  *taken  advantage  of  in  any  other 
wav.  Gow.,  Part.,  153,  and  cases  cited. 

l"he  cases  put  by  the  counsel  for  defendant 
in  error  are  not  analogous  to  this.  Although  a 
public  officer  may  agree,  upon  a  sufficient  con- 
sideration, to  share  his  fees  with  a  third  per- 
son, such  agreement  will  not  constitute  them 
partners.  There  can,  I  apprehend,  be  no  such 
thing  as  a  partnership  in  a  public  office.  Pub- 
lic policy  forbids  it. 

Judgment  reversed. 
Cited  in— 23  Wend.,  457. 
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MITCHELL,  quitam.  etc., 

v. 
HINMAN,  Sheriff  of  ONEIDA. 

Special  or  General  Ownership  of  Property  as  a 
Defense  in  Replevin — Possession  —  Practice — 
Witness — Need  not  Answer  how  he  Testified 
at  Former  Trial. 

A  defendant  in  replevin  may  interpose  a  claim  of 
property  in  the  thing:  of  which  deb' verance  is  sought, 
although  he  be  not  the  possessor  thereof. 

A  party  having  a  special  property  in  the  thing,and 
in  possession  of  the  same,  is  equally  with  the  gen- 
eral owner  entitled  to  interpose  such  claim. 

The  possession  of  a  receiptor  is  the  possession  of 
the  officer  who  intrusted  the  property  to  his  charge. 

The  sheriff  has  no  discretion  whether  he  will  or  will 
not  regard  a  claim  of  property  made  by  the  defend- 
ant in  the  replevin,  or  by  the  possessor;  if  the  claim 
be  made,  he  must  desist  from  making  deliverance 
until  it  be  inquired  into  by  a  jury,  under  a  writ  de 
prvprietate  probanda. 

A  sheriff  is  not  authorized  to  make  deliverance 
until  after  summons  of  the  defendant  in  replevin ; 
and  a  claim  of  property  interposed  at  the  time  of 
summons  is  in  season. 

A  witness  is  not  bound  to  answer  as  to  how  he  tes- 
tified on  a  former  trial  relative  to  the  matters  in 
question,  if  he  objects  to  the  inquiry. 

Citations-7  Cow.,  294 ;  1  R.  L.,  93 ;  2  Wend.,  345. 

THIS  was  an  action  of  debt,  against  the  sher- 
iff, to  recover  the  penalty  given  by  the 
statute  to  prevent  abuses  in  the  action  of  re- 
plevin, for  making  deliverance  of  property 
without  trying  the  right  on  a  claim  being  in- 
terposed, tried  at  the  Oneida  Circuit  in  Apr., 
1830,  before  the  Hon.  Nathan  Williams,  one  of 
the  Circuit  Judges. 

The  declaration  charged  the  making  of  de- 
liverance of  two  horses,  by  virtue  of  a  plaint 
in  replevin,  at  the  suit  of  George  Simmons, 
against  Eleazar  Green  and  Tyler  Mitchell,  not- 
witstanding  a  claim  of  property  and  notice 
thereof  to  the  deputy-sheriff,  without  such 
claim  being  inquired  into  or  tried  according  to 
*law.  There  were  three  counts:  in  the  [*668 
first  it  was  alleged  that  the  horses  were  in  the 
possession  of  Green,  one  of  the  defendants  in 
the  plaint,  and  that  he  claimed  property  and 
gave  notice;  in  the  second,  that  they  were  in 
the  possession  of  both  Green  and  Mitchell,  the 
defendants  in  the  plaint,  and  that  they  made 
claim,  etc. ;  and  in  the  third  count  it  was  al- 
leged that  the  horses  were  in  the  possession  of 
Mitchell,  one  of  the  defendants,  etc. ;  and  that 
he  made  claim,  etc.  On  the  trial  of  the  cause, 
it  appeared  that  the  horses  in  question  had 
been  levied  upon  by  Green,  as  a  constable,  by 
virtue  of  a  justice's  execution,  in  favor  of  one 
May  land,  against  Eliphalet  Simmons,  and  had 
been  put  into  the  possession  of  one  Roberts, 
who  had  become  receiptor  for  the  same  to  the 
constable,  who  had  advertised  them  for  sale 
Apr.  6,  1829.  On  the  day  appointed  for  the 
sale  a  deputy-sheriff  of  Oneida,  by  virtue  of  the 
plaint  set  forth  in  the  declaration,  took  the 
horses  from  the  stable  of  Roberts,  and  secured 
them  in  a  shed  adjoining  the  stable;  and  went 
into  the  house  of  Roberts,  where  he  found  Green 
the  constable,  and  Mitchell  the  agent  of  the 
plaintiff  in  the  execution,  and  summoned  them 
to  appear  at  the  return  of  the  plaint.  The  dep- 
uty was  then  told  that  the  horses  had  been  levied 
upon  by  virtue  of  the  execution  against  Elipha- 
let Simmons,  and  both  Green  and  Mitchell  de- 
manded that  the  right  to  the  property  should  be 
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tried.  The  deputy  answered  that  if  the  claim  of 
property  had  been  made  before  he  had  delivered 
the  horses  to  Simmons,  he  would  have  had  the 
claim  tried.  The  parties  then  proceeded  to  the 
shed  to  which  the  horses  had  been  removed, and 
after  a  struggle  between  Green  and  George  Sim- 
mons, as  to  who  should  hare  the  possession  of 
the  horses,  and  a  direction  by  the  deputy  to 
Simmons  to  use  force,  if  necessary,  Simmons 
went  off  with  the  horses.  Before  any  evidence 
was  given  on  the  part  of  the  defendant,  and 
after  the  plaintiff  had  rested,  the  defendant 
moved  for  a  nonsuit,  on  the  grounds:  1.  That 
in  the  first  count  of  the  declaration  it  was  stated 
that  the  horses  were  in  the  possession  of  Green, 
whereas,  from  the  proof,  it  appeared  they  were 
in  the  possession  of  Roberts;  2.  That  in  the 
second  count  a  joint  possession  in  Green  and 
Mitchell, and  a  joint  claim  by  them,  was  alleged, 
which  allegations  were  not  supported  by  the 
669*]  proof;  *3.  That  the  third  count.alleging 
apossession  and  claim  in  Mitchell, was  not  sup- 
ported; 4.  That  neither  Green  nor  Mitchell  had 
claimed  to  be  the  owners  of  the  property;  the 
only  claim  they  made  being  under  the  execu- 
tion against  Eliphalet  Simmons;  and  5.  That 
the  claim  being  by  parol,  was  invalid.  The 
judge  overruled  these  objections,  and  refused 
to  nonsuit  the  plaintiff.  After  the  evidence  was 
closed,  the  defendant  insisted  that  no  claim 
having  been  made  until  after  the  removal  of 
the  horses  from  the  stable  to  the  shed,  the  ac- 
tion would  not  lie.  The  judge  instructed  the 
jury  that  such  removal,  previous  to  the  claim 
of  property,  did  not  destroy  the  plaintiff's  right 
of  action,  and  that  if  the  claim  was  made  im- 
mediately after  the  defendants  in  the  replevin 
were  summoned,  it  was  in  season,  and  submit- 
ted the  questions  of  fact  to  the  consideration 
of  the  jury,  who  found  a  verdict  for  the  plaint- 
iff. During  the  progress  of  the  trial,  whilst  a 
witness  for  the  plaintiff  was  on  the  stand,  the 
counsel  for  the  defendant  proposed  to  inquire 
of  him,  "  how  he  testified  upon  the  matters  in 
question  upon  a  former  trial  of  this  cause." 
The  judge  decided  that  the  inquiry  was  im- 
proper, and  refused  to  permit  it  to  be  gone  into, 
ruling  that  the  witness  could  not  be  called  upon 
to  state  what  he  had  testified  to  upon  a  former 
trial  as  his  answers  might  lay  the  foundation 
of  a  prosecution  for  perjury.  The  defendant 
moved  for  a  new  trial. 

Mr.  S.  Beardsley,  for  the  defendant. 

Messrs.  A.  Bennett  and  J.  A.  Spencer, 
for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  first  objec- 
tion taken  to  the  verdict  is,  that  the  possession 
of  the  property  was  in  Roberts.and  not  in  Green, 
the  constable.  The  case  of  Dillenbeck  v.  Je- 
rome, 7  Cow.,  294,  is  a  conclusive  answer  to  this 
objection,  where  it  was  holdeu  that  a  receiptor 
is  the  mere  agent  or  servant  of  the  officer.  But 
if  the  fact  were  conceded,  that  the  possession 
was  in  Roberts,  the  objection  is  untenable.  The 
first  count  in  the  declaration  not  only  alleges 
that  Green  was  in  possession  of  the  property, 
but  that  he  was  one  of  the  defendants  in  the 
plaint.  The  language  of  the  Act  is,  that  if  at  any 
67O*]  *time  hereafter, on  a  writ  or  plaint  of  re- 
plevin, the  defendant  in  replevin,  or  possessor, 
shall  claim  property,  etc.  1  R.  L.,  93,  sec.  6. 
By  the  very  terms  of  the  statute,  Green,  as  de- 
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fendant,  might  interpose  his  claim  of  property 
against  the  execution  of  the  plaint,  until  an. 
inquiry  was  had  into  the  right  to  the  property. 
This  view  of  the  case  also  answers  the  objection 
that  the  evidence  does  not  sustain  the  second 
and  third  counts  in  the  declaration,  the  second 
alleging  possession  in  Green  and  Mitchell,  and 
the  third  in  Mitchell;  for  although  no  joint 
possession  is  shown  in  Green  and  Mitchell,  nor 
separate  possession  in  Mitchell,  yet  each  count 
avers  that  they  were  the  defendants  in  the 
plaint,  and  that  fact  is  undeniable.  This  wa* 
enough  to  give  effect  to  the  claim  of  property 
by  either  of  them,  and  to  put  the  officer  in 
fault. 

It  is  said  that  neither  Green  nor  Mitchell 
claimed  to  be  owners  of  the  property,  but  that 
the  claim  of  both  was  under  the  execution. 
The  benefits  contemplated  by  this  statute  would- 
be  essentially  abridged  and  its  purpose  defeated, 
if,  by  construction,  we  confine  the  right  to  set 
up  this  claim  of  property  against  the  execution 
of  the  replevin  to  the  absolute  owner.  Thia 
would  leave  subject  to  the  abuses  specified  in 
the  recital  to  this  section,  every  qualified  in- 
terest in  personal  property.  Such  interest  is 
entitled  to  the  same  protection  as  an  absolute 
interest.  It  cannot  be  doubted,  if,  upon  in- 
quiry before  the  sheriff's  jury,  the  defendants 
in  the  replevin  had  been  able  to  show  that  the 
horses  were  the  property  of  Eliphalet  Sim- 
mons, the  defendant  in  the  execution,the  sher- 
iff could  not  have  made  deliverance  of  them, 
or  dispossessed  the  officer.  The  effect,  then, 
of  the  claim  of  this  qualified  interest  would 
have  been  the  same  as  if  made  by  the  absolute 
owner,  which  affords  a  strong  argument  in  fa- 
vor of  its  allowance.  It  is  at  least  clear,  that 
any  claim  of  property  which  would  legally  pre- 
vent the  execution  of  the  replevin,  if  made,  is 
within  the  meaning  of  the  statute  and  should 
be  acknowledged  by  the  sheriff. 

The  statute  does  not  make  the  sheriff  the 
judge  of  the  nature  or  extent  of  the  interest  in 
the  property  claimed.  If  "the  defendant  in  the 
replevin  or  possessor  claim  property  in  the 
thing  whereof  deliverance  is  sought,"  whether 
they  have  any  property  or  not  in  it  is  immate- 
rial, the  sheriff  is  bound  to  *desist  from  [*67 1 
dispossessing  such  persons,  or  from  making 
deliverance  to  the  plaintiff, until  the  right  to  the 
same  is  investigated  and  decided  by  the  jury, 
under  the  writ  de  proprietate  probanda. 

It  would  be  a  virtual  repeal  of  the  statute  to 
allow  the  objection  that  the  claim  of  property 
was  too  late,  inasmuch  as  the  sheriff  had  taken 
the  horses  upon  the  plaint,  and  delivered  them 
to  the  plaintiff  therein  before  such  claim  was 
made.  This  very  case  illustrates  the  truth  of 
the  observation.  The  property  was  taken  and 
delivered  to  the  plaintiff  before  the  defendants 
had  any  knowledge  that  such  process  was  in 
existence.  Upon  such  a  construction  of  the 
Act,  it  would  be  in  the  power  of  the  officer,  in 
nearly  every  case,  to  elude  the  claim  of  prop- 
erty. The  case  of  Lisher  v.  Piernon,  2  Wend., 
345,  decides,  that  after  a  claim  of  property 
made,  the  sheriff  cannot  dispossess  the  defend- 
ant; and  if  he  does,  he  is  liable  to  an  action  of 
trespass,  and  this  appears  to  have  been  the  set- 
tled construction  of  the  statute.  To  give  effect 
to  this  construction,  the  defendant  must  have 
an  opportunity  to  make  the  claim  before  dis- 
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possession  or  deliverance  take  place,  and  to  in- 
sure such  opportunity,  we  are  bound  to  say, 
that  if  the  claim  is  set  up  at  the  time  of  the 
summons  of  the  defendant  to  appear, according 
to  the  1st  section  of  the  Act,  it  is  in  time.  The 
sheriff  should  not  deliver  the  property  to  the 
plaintiff  in'  the  plaint  or  writ  until  after  the 
summons  is  served  upon  the  defendant;  and  if 
claim  is  made,  he  should  desist  from  dispos- 
sessing him.  This  is  carrying  out  the  construc- 
tion given  to  the  Act  in  Lisher  v.  Pierson,  and 
is  fully  warranted  by  its  terms  and  purposes. 
Indeed,  without  this  construction,  the  salutary 
provision  of  the  6th  section  would  be  nuga- 
tory. 

The  defendant's  counsel  upon  the  trial  of- 
fered to  inquire  of  Green,  one  of  the  plaintiffs' 
witnesses,  how  he  testified  upon  the  matters  in 
question  on  a  former  trial  of  this  cause.  The 
judge  refused  to  allow  the  inquiry,  on  the 
ground  that  the  answer  to  it  might  lay  the  foun- 
dation for  a  prosecution  for  perjury.  It  does 
not  appear  from  the  case  whether  the  witness 
objected  to  the  inquiry  or  not ;  if  he  did,  the 
judge  was  right  in  his  decision,  and  I  am  in- 
clined to  think  the  defendant,  to  avail  himself 
of  the  objection,  ought  to  have  shown  affirm- 
G72*]  atively  *that  the  witness  did  not  ob- 
ject to  answering  the  question.  Be  that  as  it 
may,  all  the  material  facts  testified  to  by  this 
witness  were  proved  by  nine  others  on  the  trial, 
and  one  of  them  a  witness  of  the  defendant. 
The  facts  were  fairly  submitted  to  the  jury.and 
they  have  found  in  favor  of  the  plaintiff.  The 
only  material  fact  in  dispute  was  as  to  the  de- 
mand upon  the  deputy-sheriff  for  a  trial  of  the 
right  of  property,  and  the  testimony  of  all  the 
witnesses  for  the  defendant,  except  that  of  the 
deputy,  is  of  a  negative  character,  and  does 
not,  therefore,  seriously  contradict  the  posi- 
tive evidence  of  nine  witnesses  on  the  part  of 
the  plaintiff,  who  heard  the  demand  made. 

New  trial  denied. 

Witness— Need  not  criminate  himself.  Cited  in— 5 
Hill,  542 ;  23  Barb.,  456 ;  39  How.  Pr.,  458. 

Sheriff  must  retain  property  until  claim  tried.  Cit- 
ed in-11  Wend.,  60 ;  17  Wend.,  520. 

Return  of  justice— Not  treated  as  a  bill  of  exceptions 
— What  errors  court  will  overlook.  Distinguished— 
30  Hun,  306.  Cited  in— 12  Wend.,  47  ;  5  Barb.,  385. 


THOMAS 

v. 

ROSS  &  SHAW,  Overseers  of  the  Poor  of 
NEW  BERLIN. 

Paupers — Penalty  for  Bringing  Indigent  Person 
into  City  or  Town — How  Incurred — Common 
Carriers  —  To  what  Extent  within  the  Act  — 
Prima  Facie  Evidence  as  to  Settlement. 

The  penalty  given  by  statute  for  bringing  a  poor 
or  indigent  person,  not  having  a  settlement,  into 
any  city  or  town  within  this  State  without  legal  au- 
thority, is  incurred  as  well  by  bringing  such  person 
from  one  town  to  another  town  within  the  State.as 
by  bringing  him  from  without  the  State. 

To  subject  a  party  to  the  penalty,  it  must  be 
shown  that  he  acted  mala  fide ;  it  seems  that  car- 
riers of  passengers  are  within  the  letter  but  not 
within  the  spirit  of  the  Act,and  cannot  be  charged, 
unless  in  bringing  poor  and  indigent  persons  into  a 
city  or  town,  and  leaving  them  there,  they  act 
fraudulently. 

Proof  by  an  inhabitant  long  a  resident  in  the 
town,  that  he  had  never  known  the  pauper.isprtma 
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facie  sufficient  evidence  that  the  pauper  has  not  a 
legal  settlement  in  the  town. 

Citations— Laws  of  1827,  p.  255;  Laws  of  1817,  p.176. 

ERROR  from  the  Oneida  C.  P.  Ross  and 
Shaw,  as  Overseers  of  the  Poor  of  the 
Town  of  New  Berlin, sued  Thomas.to  recover 
the  penalty  given  by  the  statute,,  for  bringing 
a  pauper  into  a  town,  where  such  pauper  had 
not  a  legal  settlement.  The  plaintiffs,  in  their 
declaration,  charged  the  defendant  with  bring- 
ing or  removing,  or  causing  to  be  brought  or 
removed,  one  M.  C,,  a  poor  or  indigent  per- 
son, into  the  Town  of  New  Berlin,  and  leaving 
her  there, she  not  having  a  legal  settlement  there- 
in, and  the  defendant  not  having  legal  authority 
so  *to  do;  and  they  claimed  a  penalty  of  f*673 
$50,  under  the  Act  Relative  to  the  Poor,  passed 
Apr.  14,  1827.  The  defendant  pleaded  the  gen- 
eral issue.  The  cause  was  tried  in  the  Oneida 
C.  P., on  an  appeal  from  a  justice's  judgment. 
It  was  proved  that  the  defendant  carried  M.C., 
a  poor  and  indigent  woman, and  five  children, 
in  a  wagon  from  New  Hartford, in  Oneida  Co., 
to  New  Berlin,  in  the  same  county,  and  left 
them  at  the  house  of  a  resident  in  the  latter 
town.  On  his  way  thither,  in  answer  to  an  in- 
quiry whether  he  was  not  afraid  to  carry  such 
poor  people,  the  defendant  said  that  he  did  not 
mean  to  be  seen  at  New  Berlin  much  in  the 
day  time,  and  the  next  morning,  at  an  early 
ho«r,  he  was  10  miles  from  New  Berlin, on  his 
return.  The  woman  was  sick  at  the  time  of 
her  removal, and  died  within  a  few  days.  The 
plaintiffs  proved  by  an  inhabitant  of  New  Ber- 
lin, who  had  resided  in  the  town  about  30 
years,  had  been  a  merchant,  and  filled  several 
public  offices,  that  he  had  never  known  or  heard 
of  such  a  person  as  the  pauper  until  she  was 
brought  into  the  town  by  the  defendant.  The 
defendant  objected  that  this  evidence  was  not 
competent  to  prove  that  M.  C.  had  not  a  legal 
settlement  in  the  town  ;  the  court  overruled 
the  objection, and  decided  that  it  was  sufficient 
to  go  to  the  jury.  The  defendant  next  moved 
for  a  nonsuit,  on  the  ground  that  the  penalty 
was  incurred  only  by  bringing  a  pauper  from 
without  the  State.  The  motion  was  denied. 
The  defendant  proved  that  he  was  employed 
and  paid  by  a  tavern-keeper  in  New  Hartford 
to  take  the  pauper  and  her  children  to  New 
Berlin, where  she  said  her  friends  resided.  The 
court  charged  the  jury,  that  to  subject  the  de- 
fendant to  the  penalty,  they  must  be  satisfied 
that  the  pauper  had  no  settlement  in  New  Ber- 
lin, and  that  the  defendant  acted  with  a  mala 
fide  intent;  whether  he  designed  to  charge  New 
Berlin  with  the  support  of  the  pauper,  was  im 
material  ;  if  he  carried  her  there  for  the  pur- 
pose of  ridding  New  Hartford  of  her  support, 
it  was  enough  to  charge  him.The  jury  found  for 
the  plaintiffs.  The  defendant  having  tendered 
a  bill  of  exceptions,  sued  out  a  writ  of  error. 

Mr.  W.  Crafts,  for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendants  in 
error. 

*By  the  Court,  Savage,  Ch.J.  It  [*674 
was  objected  at  the  trial,  and  has  been  insisted 
upon  here,  that  the  Act  under  which  the  pen- 
alty was  claimed  in  this  case  applies  only  to 
bringing  poor  or  indigent  persons  from  with- 
out the  State.  There  is  nothing  in  the  Act  to 
give  color  to  such  a  construction.  It  is  in  these 
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words  :  "  If  any  person  or  persons  shall  bring 
or  remove,  or  cause  to  be  brought  or  removed, 
any  poor  or  indigent  person  into  any  city  or 
town  within  this  State,  and  there  leave  such 
poor  or  indigent  person,  not  having  a  legal  set- 
tlement therein,  and  without  legal  author- 
ity so  to  do,  such  person  or  persons  shall  for- 
feit the  sum  of  fifty  dollars,  to  be  sued  for," 
etc.  Laws  of  1827,  p.  255.  The  words  "with- 
in this  State"  were  surplusage,  for  the  Legis- 
lature have  no  right  to  make  laws  for  any  oth- 
er State,  but  certainly  do  not  convey  the  idea 
that  the  poor  person  is  to  be  brought  from 
without  the  State.  Since  removals  are  prohib- 
ited from  one  town  to  another,  except  within 
the  same  county,  there  is  the  same  reason  to 
prohibit  the  introduction  of  paupers  from  oth- 
er counties  as  from  other  States  ;  and  even 
where  the  right  of  removal  exists,  the  town, 
by  such  unlawful  act,  is  put  to  trouble  and  ex- 
pense in  the  removal.  This  provision  is  first 
found  in  our  laws  in  1817,Laws  of  1817,p.l76. 
All  the  previous  provisions  of  that  Act  relate 
to  paupers  coming  into  the  State  from  the  oth- 
er States,  or  from  Canada  ;  but  even  then  the 
words  are  general  in  this  clause,  and  not  ap- 
plicable to  persons  brought  from  any  particu- 
lar place.  The  off  ense  consists  in  bringing  them 
into  any  town,  without  reference  to  the  place 
from  which  they  shall  have  been  brought.  In 
1827  the  same  clause  was  re-enacted,  with  the 
difference  of  doubling  the  penalty.  It  is  totally 
immaterial  whether  the  person  be  brought  from 
another  State  or  another  town  in  this  State. 
The  offense  consists  in  bringing  a  burden  upon 
the  town.  In  1821  the  Legislature  thought  it 
necessary  to  declare  "that  no  constable  acting 
under  the  authority  of  a  warrant  issued  by  any 
two  justices  of  the  peace  of  any  city  or  town 
within  this  State  for  the  removal  of  any  pau- 
per, shall  be  subject  to  the  penalty  imposed  by 
the  4th  section  of  the  Act"  of  1817;  this  was  to 
guard  against  the  case  of  an  imperfect  or  ir- 
regular warrant,  and  clearly  proceeds  upon  the 
assumption  that  the  offense  might  be  commit- 
ted by  carrying  a  pauper  from  one  town  to  an- 
other town  within  this  State. 
675*]  *The  court,  in  charging  the  jury, 
stated  that  the  act  must  have  been  done  with 
a  mala  fide  intent  ;  but  it  was  not  necessary  to 
incur  the  penalty  that  the  defendant  must  have 
intended  to  charge  the  Town  of  New  Berlin, 
it  was  sufficient  if  his  intent  was  to  exonerate 
the  Town  of  New  Hartford,  from  which  he 
carried  the  pauper.  This  charge  was  correct ; 
there  must  be  an  evil  intention  ;  a  poor  person 
may  be  carried  very  innocently  by  any  of  our 
public  vehicles  of  conveyance  from  place  to 
place,  without  incurring  the  penalty.  The 
owners  of  such  vehicles  may  be  within  the  let- 
ter, though  Ihey  certainly  are  not  within  the 
spirit  of  the  statute.  If  the  intent  be  fraudu- 
lent, that  is,  against  the  spirit  of  our  poor  laws, 
that  is  sufficient  to  charge  them.  If  the  de- 
fendant's object  was  to  exonerate  New  Hart- 
ford, and  thereby  charge  some  other  town,  it 
was  not  necessary  the  jury  should  find  that 
New  Berlin  was  intended  to  be  charged. 

Whether  the  defendant  acted  in  good  or  bad 
faith,  is  not  a  question  before  us  upon  this  bill 
of  exceptions  ;  that  was  a  question  for  the  jury, 
and  if  they  erred,  an  application  should  have 
been  made  to  the  C.  P.  of  Oneida  for  a  new 
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trial  on  that  ground.  But  in  my  opinion  the 
evidence  was  sufficient  to  prove  the  mala  fides, 
even  if  the  court  had  said  that  the  jury  should 
be  satisfied  that  the  defendant  intended  to- 
charge  New  Berlin.  To  charge  that  town  was 
as  much  the  necessary  consequence  of  his  acts 
as  to  discharge  or  exonerate  New  Hartford. 

The  evidence  adduced  by  the  plaintiffs,  that 
the  pauper  had  not  a  legal  settlement  in  New 
Berlin,  was  competent  and  prima  facie  suf- 
ficient to  throw  the  affirmative  proof  of  settle- 
ment on  the  defendant.  The  court  were  cor- 
rect on  all  the  points,  and  their  judgment  must 
be  affirmed,  with  single  costs. 
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Case  Lies  against  Plaintiff  and  Defendant  in  a> 
Judgment  for  Fraudulently  Setting  it  up  as 
Unsatisfied,  when  it  had  been  Paid — Actual 
Specific  Damage  need  not  be  Shown — Estoppel 
— Execution  upon  Paid  Judgment,  is  Void. 

Case  lies  against  the  plaintiff  and  defendant  in  a 
judgment,  for  fraudulently  setting1  up  the  judgment 
as  unsatisfied,  when,  in  fact,  it  is  paid,  causing-  an 
execution  to  be  issued  thereon,  and  a  sale  to  be  had 
of  land  on  which  the  judgment  when  in  force  was  a. 
lien,  where  such  land,  subsequent  to  the  judgment, 
was  conveyed  by  the  defendant,  and  passed  into  the 
hands  of  a  third  person. 

It  is  not  necessary  in  such  action  that  actual  spe- 
cific damage  should  be  shown :  if  it  appear  that  the 
unlawful  acts  of  the  defendants  occasioned  trouble, 
inconvenience,  or  expense  to  the  plaintiff,  the  ac- 
tion is  sustained. 

Where  the  plaintiff  in  such  action  derives  his  title 
from  one  of  the  defendants,  the  defendants  are  not 
allowed  to  allege  that  no  interest  in  the  land  was 
conveyed  to  the  plaintiff  by  the  deed  under  which 
he  claims ;  nor  can  they  avail  themselves  of  a  vari- 
ance between  the  judgment  and  execution. 

It  seems  that  an  execution  issued  upon  a  judg- 
ment which  has  been  paid  and  satisfied  is  absolutely 
void,  and  not  merely  voidable,  and  that  a  purchaser 
under  such  execution  acquires  no  title. 

Citations— 2  T.  R.,  727;  5  Johns.,  100;  2  Dunl.,  774 ; 
4  Wend.,  462,  474,  585;  10  Johns.,  386;  18  Johns..  10, 
441 ;  5  Cow..  529 ;  1  Chit.  PL,  133,  134 ;  Cro.  Jac.,  255, 
478;  1  Str.,'624;  Com.  Dig.,  tit.  Action  on  the  Case  for 
Misfeasance,  a,  6 ;  Godb.,200;  7  Mass.,  135;  11  Johns., 
140 ;  5  Wend.,  243 ;  2  Johns.  Gas.,  49 ;  7  Cow.,  249  ;  ft 
Wend.,  368 ;  1  Cow.,  622,  711 ;  1  Johns.  Gas.,  154  ;  15 
Johns.,  443  ;  16  Johns.,  571 ;  9  Mass.,  142;  16  Mass.,  63. 

rpHIS  was  an  action  on  the  case,  tried  at  the 
1  Albany  Circuit  in  Sep.  1830,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  defendants  were  charged  in  the  declara- 
tion with  combining  together  to  defraud  the 
plaintiff,  by  setting  up  a  judgment  in  favor  of 
Wood  against  Saddlemire,  which  had  been  paid 
and  satisfied,  suing  out  an  execution  thereon, 
and  selling  a  farm  held  by  the  plaintiff  by  con- 
veyance derived  from  Saddlemire  since  the  ren- 
dition of  the  judgment  on  which  the  execution 
issued.  The  defendants  pleaded  the  general 
issue.  On  the  trial,  the  plaintiff  read  in  evi- 
dence a  quitclaim  deed  from  Saddlemire  to  one 
Vrooman, bearing  date  Mar.  3,  1824,  whereby, 
for  the  consideration  of  $400,  Saddlemire  re- 
leased 60  acres  of  land  to  Vrooman,  and  also  a 
quitclaim  deed  of  the  same  premises  from  Vroo- 
man to  the  plaintiff, the  consideration  of  which 
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was  $350.  The  plaintiff  then  proved  the  judg- 
ment rendered  in  a  justice's  court  in  favor  of 
Wood  against  Saddlemire  for  $42.57,  a  trans- 
cript of  which  was  filed  in  the  clerk's  office  of 
the  County  of  Albany  Apr.  27,  1820  ;  also  a 
written  consent  signed  by  Saddlemire,  bearing 
date  July  14,  1828,  that  execution  issue  upon 
such  judgment  without  scire  facias,  in  which 
consent  the  amount  of  the  judgment  was  stated 
677*]  *to  be  $42.50,  and  an  execution  issued 
upon  such  judgment,  tested  July  14.  1828, 
stating  thejudgment  to  have  been  rendered  for 
$42.50.  The  execution  was  delivered  to  a 
deputy  of  the  sheriff  of  Albany  by  Wood,  who 
directed  the  deputy  to  levy  the  same  on  the  60 
acres  of  land  bought  by  the  plaintiff  of  Vroo- 
man,  which  was  done  accordingly  ;  and  Dec. 
6,  1828,  the  land  was  sold  by  virtue  of  the  exe- 
cution at  public  vendue  for  $92,  to  one  Gage, 
to  whom  the  sheriff  executed  a  certificate  of 
sale.  The  plaintiff  proved  the  admissions  of 
both  Wood  and  Saddlemire,  made  previous 
to  the  sale  in  Dec.,  1828,  that  the  judgment,  on 
which  the  execution  had  been  issued,  was  paid 
and  satisfied.  The  value  of  the  60  acres  was  at 
least  $300.  This  suit  was  commenced  in  Oct., 
1829.  The  plaintiff  having  rested,  the  defend- 
ant moved  for  a  nonsuit,  on  the  grounds  of 
the  variance  between  the  judgment  and  exe- 
cution, that  the  evidence  did  not  make  out  a 
cause  of  action,  and  that  the  sale  being  under 
a  satisfied  judgment,  was  wholly  void.  The 
judge  directed  a  nonsuit  to  be  entered  ;  the 
plaintiff  moves  to  set  it  aside,  and  for  a  new 
trial. 

Mr.  A.  Taber,  for  plaintiff.  The  variance 
between  the  judgment  and  execution  was 
amendable.  5  Johns.,  89,  100 ;  4  Wend.,  462. 
It  would  be  unavailable  to  the  plaintiff  in  this 
cause  in  an  action  against  him  by  the  purchaser; 
and  at  all  events,  the  defendants  being  the  act- 
ors in  the  suing  out  of  the  execution,  will  not 
be  allowed  to  object  the  variance  to  protect 
themselves  from  responsibility.  The  purchaser 
at  the  sheriff's  sale  would  hold  the  land,  not- 
withstanding that  the  judgment  was  satisfied. 
1  Cow. ,  622-624.  The  defendants  having  been 
guilty  of  a  willful  wrong,  which  caused  dam- 
age to  the  plaintiff,  are  responsible  in  this  ac- 
tion. The  sale  of  the  land  embarrassed  the 
plaintiff's  title  so  that  he  could  not  have  sold 
it  for  its  value  ;  he  was  obliged  to  redeem  it 
by  paying  the  purchase  money  ;  on  failing  to 
do  so,  he  would  have  lost  all  right  to  it.  But 
were  it  otherwise,  should  the  sale  under  a  satis- 
fied judgment  be  considered  void  so  as  not  to 
affect  the  title,  the  plaintiff,  notwithstanding,  is 
entitled  to  his  action.  It  is  not  necessary  in 
such  cases  that  actual  injury  should  be  shown; 
678*]  it  *is  enough  that  the  plaintiff  has  been 
disturbed  in  the  possession  and  enjoyment  of 
his  property  by  the  unlawful  acts  of  the  de- 
fendants ;  the  law  will  imply  injury.  Ash  v. 
Burdnel,  Cro.  Jac.,  255;  Hunt  v.  Dowman, 
Id.,  478  ;  Jac.  Law  Die.,  tit.  Action,  II.;  3  Bl. 
Com..  123;  Tates  v.  Joyce,  11  Johns.,  136; 
Daniels  v.  Daniels,  7  Mass.,  115. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 
Admitting  that  a  variance  between  a  judgment 
and  execution  in  a  court  of  record  is  amend- 
able, the  execution  in  this  case  being  issued  on 
a  justice's  judgment  docketed  in  the  county 
clerk's  office,  there  is  no  court  or  officer  who 
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has  the  power  to  amend  it ;  and  being  unsup- 
ported by  a  judgment,  it  is  a  nullity.  The 
plaintiff  showed  no  cause  of  action.  He  did 
not  prove  that  he  had  any  interest  whatever  in 
the  land  sold;  the  deed  of  quitclaim  from  Vroo- 
man  to  him  conferred  no  title,  nor  was  it  shown 
that  Saddlemire,  under  whom  Vrooman  held,, 
ever  had  title  to  the  land  ;  not  even  a  posses- 
sory title  was  shown,  either  in  Saddlemire, 
Vrooman  or  the  plaintiff.  No  injury  was  sus- 
tained by  the  plaintiff  by  the  alleged  wrongful 
acts  of  the  defendants  ;  the  sale  being  under  a 
satisfied  judgment,  was  void,  5  Wend.,  240  ; 
6  Id.,  367  ;  it  conferred  no  title  upon  the  pur- 
chaser, and  the  plaintiff  in  the  execution  is 
liable  for  the  purchase  money.  A  purchaser 
under  a  power,  purchases  at  his  peril;  if  there 
be  iio  subsisting  power  or  authority  to  sell,  no 
title  is  acquired.  4  Wend.,  474.  Consequently, 
no  injury  was  sustained.  Fraud  without  dam- 
age gives  no  right  of  action. 

By  the  Court,  Sutherland,  J.  The  nonsuit 
must  have  been  granted, either  upon  the  ground 
of  the  variance  between  thejudgment  and  exe- 
cution, or  else  upon  the  general  ground  that 
the  sale  was  a  perfect  nullity,  by  which  the 
plaintiff  could  not  have  been  injured,  and  for 
which,  therefore,  no  action  would  lie;  for,  in- 
dependently of  these  considerations,  the  evi- 
dence certainly  was  sufficient  to  go  to  the  jury. 

It  was  urged  on  the  argument,  on  the  part 
of  the  defendants,  that  there  was  no  evidence 
to  show  that  the  plaintiff  had  any  interest  in 
the  land  attempted  to  be  sold.  The  evidence 
upon  this  subject  is,  that  Saddlemire,  Mar.  3, 
1824,  *conveyed  the  premises  to  one  [*679 
Vrooman  by  a  quitclaim  deed,  for  the  consid- 
eration of  $400,  and  that  Vrooman,  in  Novem- 
ber following,  conveyed  them  also  by  a  quit- 
claim deed  to  the  plaintiff,  for  the  considera- 
tion of  $300.  It  is  not  expressly  proved  that 
either  Saddlemire  or  Vrooman,  or  the  plaintiff, 
was  in  the  actual  possession  of  the  farm,  or 
that  Saddlemire  ever  had  any  title  to  it.  It  is 
not,  however,  for  the  defendants,  after  having 
sold  this  farm  as  the  property  of  Saddlemire, 
to  deny  that  he  ever  had  an  interest  in  it;  and 
as  between  these  parties,  and  under  the  cir- 
cumstances of  this  case,  the  legal  intendment, 

1  think,  is,  that  a  valuable  and  beneficial  inter- 
est passed  under  these  conveyances,  and  that 
the  parties  respectively  took  possession  under 
them. 

The  variance  between  the  execution  and  the 
judgment  did  not  affect  the  validity  of  the  sale 
under  it.  Such  a  variance,  where  the  execu- 
tion issues  from  a  court  of  record,  is  amenda- 
ble at  any  time,  as  well  after  as  before  the  sale, 

2  T.  R.,  727;  5  Johns.,  100  ;  2  Dunl.,  774,  and 
cases  cited;  and  cannot  be  taken  advantage  of 
on  a  trial  for  the  recovery  of  land  sold  by  virt- 
ue of  the  execution.     4  Wend. ,  462.    In  Jack- 
son v.  Page,  4  Wend.,  585,  this  doctrine  was 
applied  to  an  execution  issued  upon  a  justice's 
judgment,  the  transcript  of  which  had  been 
filed  in  the  county  clerk's  office  :  precisely  in 
this  respect  like  the  case  at  bar.     There  was  a 
variance  in  that  case  of  50  cents  between  the 
judgment   and   execution    under    which   the 
plaintiff  derived  title.     We  held  that  the  title 
of  the  purchaser  was  not  affected  by  it.     I  de- 
livered the  opinion  of  the  court;  and  it  is  there 
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said  that  it  sufficiently  appeared  that  the  exe- 
cution given  in  evidence  was,  in  fact,  issued 
upon  the  judgment  in  question,  and  that  the 
sale  was  made  under  that  judgment  and  exe- 
cution. The  object  in  proving  the  judgment 
and  execution  was  to  show  a  competent  author- 
ity for  the  sheriff  to  sell  ;  and  the  rights  of  a 
purchaser  at  such  sale  ought  not  to  be  affected 
by  a  slight  variance  between  the  execution  and 
the  judgment,  which  it  would  be  a  matter  of 
course  to  amend  upon  application  to  the  court, 
if  the  execution  had  issued  from  a  court  of  rec- 
ord. The  variance  in  no  respect  affects  the 
force  or  validity  of  the  execution  or  sale  un- 
der it,  if  it  be  admitted  that  it  issued  upon  the 
68O*]  judgment,  *and  conforms  to  it  in  all 
essential  particulars.  The  actual  amendment 
is  of  no  importance.  The  variance  will  be  dis- 
regarded, no  matter  what  court  the  process  is- 
sues from,  if,  according  to  established  practice 
of  this  court,  its  process  would  be  amendable 
under  similar  circumstances.  10  Johns.,  386  ; 
18  Id.,  10  ;  Jackson  v.  Streeter,  5  Cow.,  529. 
The  variance  in  this  case,  therefore,  did  not  au- 
thorize the  nonsuit.  But  if  in  ordinary  cases 
this  objection  could  be  taken  by  a  defendant 
in  a  hostile  execution,  it  could  not  be  taken  by 
these  defendants,  both  of  whom  must  be  con- 
sidered as  actors  in  the  issuing  of  the  execu- 
tion in  this  case. 

It  is  not  necessary,  in  order  to  support  this 
action,  to  maintain  that  the  purchaser  under 
the  sale  complained  of,  acquired  a  good  title  to 
the  property.  In  this  special  action  on  the  case. 
if  it  appear  that  the  unlawful  acts  of  the  de- 
fendant occasioned  trouble,  inconvenience  or 
expense  to  the  plaintiff,  the  action  is  sustained, 
and  the  amount  of  damages  must  be  deter- 
mined by  the  jury.  1  Chit.  PI.,  133, 134.  Now 
a  man's  property  cannot  be  sold  under  color  of 
legal  process,  without  subjecting  him  to  some  in- 
convenience or  expense,  and  if  it  be  real  estate, 
without,  to  a  greater  or  less  extent,  throwing 
a  cloud  upon  his  title.  This  is  damage  per  se, 
and  the  law  ought  so  to  regard  it,  when  it  is 
produced  by  the  willful  and  fraudulent  act  of 
a  tortfeasor.  The  case  of  Hunt  v.  JDowman, 
Cro.  Jac.,  478,  shows  that  actual  specific  dam- 
age need  not,  in  all  cases,  be  shown,  in  order 
to  maintain  this  action,  but  that  the  law  will 
in  some  cases  imply  damage  without  its  being 
proved.  That  was  an  action  on  the  case,  by  a 
reversioner  in  fee  against  the  lessee  for  years, 
for  disturbing  him, when  he  came  to  the  house 
to  see  if  any  waste  was  committed  therein,  or 
any  defect  in  the  repairs,  so  that  he  could  not 
enter  and  examine  the  waste,  if  any.  The 
plaintiff  recovered,  and  it  was  moved  in  arrest 
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of  judgment:  1.  That  it  was  not  shown  that 
any  waste  had  been  committed  and,  of  course, 
it  did  not  appear  that  plaintiff  had  sustained 
any  damage  by  being  prevented  from  examin- 
ing the  premises;  but  the  wole  court  held  that 
the  action,  though  of  the  first  impression,  was 
maintainable  ;  that  the  reversioner  having  a 
right  to  enter  and  view  the  premises,  a  dis- 
turbance in  his  entrance  and  view  was  an  in- 
jury *for  which  the  law  gave  him  a  [*681 
remedy  by  this  action.  Phillybrown  v.  Ryland, 
1  Str.,  624.  So  an  action  on  the  case  will  lie 
for  tearing  the  seal  off  of  a  deed,  without  show- 
ing that  it  was  the  seal  of  the  grantor,  or  that 
the  deed  thereby  lost  its  force.  Ash  v.Burdnel, 
Cro.  Jac.,  255;  Com.  Dig.,  tit.  Action  on  the 
Case  for  Misfeasance.a,  6;  Godb.,  200;  7 Mass., 
135;  Yatesv.  Joyce,\\  Johns.,  140.  In  McGuin- 
ly  v.  Herrick,  5  Wend.,  243,  it  was  held  that 
trespass  would  lie  against  a  party  or  magistrate, 
who  should  wantonly  and  intentionally  take 
out,  or  issue  process,  upon  a  paid  judgment ; 
that  the  justice  in  such  a  case  would  have  no 
jurisdiction  of  the  process  ;  that  an  execution 
upon  a  paid  judgment  was  not  a  regular  proc- 
ess. 2  Johns.  Cas.,  49  ;  7  Cow.,  249.  And  in 
Lewis  v.  Palmer,  6  Wend.,  368,  a  justice  who 
issued  a  second  execution,  after  the  first  was 
satisfied,  was  held  to  be  a  trespasser, though  the 
second  execution  was  issued  through  the  false 
representation  of  the  plaintiff  that  the  first  was 
lost. 

I  am  strongly  inclined  to  the  opinion  that  an 
execution  issued  upon  a  judgment  which  has 
been  paid  and  satisfied  is  to  be  considered  ab- 
solutely void  and  not  voidable,  and  that  the 
purchaser  under  such  execution  would  acquire 
no  title.  Woodcock  v.  Bennet,  1  Cow.,  711  ;  1 
Johns.  Cas..  154;  15  Johns.,  443;  16  Id.,  571;  9 
Mass.,  142;  16  Id.,  63;  18  Johns.,  441;  Jackson 
v.  Cadwett,  1  Cow.,  622,  and  authorities  cited  ; 
Jackson  v.  Anderson,  4  Wend. ,  474.  It  is  a  gen- 
eral rule  that  a  purchaser  under  a  power,  pur- 
chases at  his  peril.  If  there  was  no  subsisting 
power  or  authority  to  sell,  no  title  is  acquired. 
But  I  abstain  from  a  definitive  opinion  upon 
this  point,  because  I  do  not  deem  it  necessary 
to  the  decision  of  this  motion;  and  it  may  here- 
after directly  arise  between  other  parties  con- 
nected with  this  transaction. 

Nonsuit  set  aside,  and  new  trial  granted. 

Satisfied  judgment— Execution  is  void.  Cited  in— 2 
Hill,  567;  11 N.  Y.,  71;  27  N.Y.,  254;  30  Hun,  590;  1  Bos., 
668 ;  59  Mo.,  237 ;  48  Ind.,  412 ;  49  Am.  Dec.,  59  (11  S.  & 
M.,  249). 

Fraud— Makina  use  of  illegal  proceeding— Case  lies 
for.  Cited  in— 76  N.  Y.,  260;  30  Hun,  590;  4T.  &  C., 
623 :  7  Abb.  Pr.,  319 ;  1  Bos.,  668. 

Also  cited  in— 4  Duer,  353 ;  2  Sawy,  560 ;  51  Mo.,190. 
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'DENISON  v.  SEYMOUR 


Matter  of  a  Steamboat — Liable  for  a  Collision 
Though  Pilot  was  Appointed  by  Owners. 

The  master  of  a  steamboat,  employed  in  the  trans- 
portation of  passengers,  like  the  master  of  a  vessel 
engaged  in  the  merchant  service,  is  answerable  for 
the  diligence  of  all  to  whom  is  intrusted  the  man- 
agement of  the  vessel ;  and  it  was  accordingly  held, 
that  he  was  liable  for  an  injury  done  by  running  a 
steamboat  navigated  by  him  against  and  sinking 
another  vessel,  although  the  pilot,  who  received  his 
appointment  directly  from  the  owners,  was  at  the 
wheel  steering  the  boat,  and  had  the  exclusive  con- 
trol and  direction  of  her  course,  at  the  time  of  the 
accident. 

Citations— Jacobson,  Sea  Laws,  125 ;  1  Johns.,  395 ; 
4  Dall.,  206  ;  8  T.  R.,  188 ;  3  East,  593 ;  5  Bos.  &  P.,  446; 
6  T.  R..  411 ;  15  East,  383,  387 ;  14  Johns.,  304 ;  1  Taunt., 
569. 

THIS  was  an  action  on  the  case,  tried  at  the 
Albany  Circuit  in  Sep.,  1880,  before  the 
Hon.  James  Vanderpoel,  one  of   the  Circuit 
Judges. 

The  defendant  was  sued  as  the  captain  or 
master  of  the  steamboat,  The  New  Philadel- 
phia, for  running  upon  and  sinking  a  vessel 
called  The  Atlantic,  belonging  to  the  plaintiff, 
lying  at  anchor  in  the  Hudson  River.  The 
collision  took  place  in  the  night.  There  was 
a  dense  fog  ;  but  whether  it  extended  to  that 
part  of  the  river  where  The  Atlantic  was  lying 
at  the  time  of  the  accident  is  doubtful,  the  ev- 
idence as  to  that  fact  being  contradictory.  It 
was  proved  that  the  fogs  on  the  river  make 
1O*]  *their  appearance  suddenly,  and  are  very 
dense  at  some  points  for  the  extent  of  perhaps 
half  a  mile,  while  at  other  points  they  are 
much  lighter.  At  the  time  of  the  accident,  the 
master  was  on  board  of  the  steamboat,  but  not 
on  deck  ;  the  pilot  was  at  the  wheel,  steering 
the  vessel,  and  did  not  observe  The  Atlantic 
until  within  about  30  rods  of  her,  when  it  was 
impossible  for  him  to  avoid  the  collision,  con- 
sidering the  speed  of  the  boat.  The  pilot,  as 
well  as  the  captain  or  master,  was  employed 
by  the  owners  of  the  steamboat ;  when  under 
way  the  pilot  has  the  exclusive  control  and  di- 
rection of  the  course  of  the  boat,  but  is  bound 
to  obey  the  orders  of  the  captain  as  to  stopping 
the  vessel  or  proceeding  on  her  course.  The 
judge  charged  the  jury  that  the  defendant,  as 
master  of  the  steamboat,  was  not  responsible 
for  injuries  arising  from  the  acts  or  negligence 
WEND.  9. 


of  the  pilot,  unless  he  at  the  time  controlled 
the  direction  of  the  boat,  or  commanded  the 
act  which  caused  the  injury,  or  permitted  it 
when  he  had  power  to  prevent  it,  or  omitted 
some  duty  by  means  whereof  the  injury  hap- 
pened. If,  however,  the  jury  should  be  of 
opinion,  from  the  evidence  adduced,  that  the 
night  was  so  dark  and  foggy  as  to  render  it  un- 
safe and  imprudent  to  run  the  boat,  they  ought 
to  find  for  the  plaintiff  ;  for  in  such  case  it  was 
the  duty  of  the  defendant  to  have  directed  the 
boat  to  be  stopped.  The  jury  found  a  verdict 
for  the  defendant.  The  plaintiff  moved  for  a 
new  trial. 

Mr.  J.  Hamilton,  for  plaintiff. 

Mr.  S.  Dutcher,  Jr.,  for  defendant. 

Ry  the  Court,  Savage,  Ch.  J.  The  motion 
for  a  new  trial  rests  on  the  double  ground  that 
the  judge  erred  in  his  instructions  to  the  jury, 
and  that  the  verdict  is  against  the  weight  of 
evidence. 

The  question  how  far  the  captain  of  a  steam- 
boat is  responsible  for  the  acts  of  the  pilot  in 
navigating  the  boat,  is  one  of  importance  and 
difficulty.  The  officer  here,  called  the  pilot, 
is  not  the  same  as  the  pilot  recognized  in  the 
laws  regulating  foreign  commerce.  Vessels 
are  required,  by  the  laws  of  most  *com-  [*1 1 
mercial  countries,  to  take  a  pilot  in  what  are 
called  pilot's  waters;  and  if  the  captain  of  such 
vessel  omits  to  do  so,  he  takes  the  consequences 
upon  himself.  When  such  a  pilot  is  on 
board,  he  has  the  exclusive  direction  and  con- 
trol of  the  vessel,  and  is  considered  master  pro 
hoc  vice.  He  is  responsible  and,  of  course,  su- 
persedes the  master  for  the  time.  Jac.  Sea 
Laws,  125.  The  case  of  Snell\.  Rich,  1  Johns., 
305,  was  an  action  on  the  case  against  the  mas- 
ter of  The  Amphion,  for  negligence  in  so  nav- 
igating that  vessel  that  ,she  fan  foul  of  the 
plaintiff's  vessel  and  carried  away  her  bow- 
sprit. It  appeared  in  evidence  that  the  de- 
fendant was  not  on  board  at  the  time  of  the 
accident.  The  Amphion  had  a  branch  pilot  on 
board.  The  judge  charged  the  jury  that,  under 
these  circumstances,  the  defendant  was  not  li- 
able ;  and  the  court  sustained  the  charge  of  the 
judge,  saying  that  the  pilot  must  be  considered 
master  pro  hue  vice  ;  that  as  the  master  was  not 
on  board,  he  certainly  was  not  master  at  the 
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time  of  the  accident.  In  Bussy  v.  Donaldson, 
4  Dall.,  206,  it  was  held  that  the  owner  was  li- 
able for  the  negligence  of  the  pilot,  on  the 
ground  that  he  was  the  agent  or  servant  of  the 
owner,  although  he  was  not  chosen  by  the 
owner,  but  placed  in  his  service  by  the  Act  of 
the  Legislature.  In  many  of  the  cases  referred 
to  on  the  argument,  the  principal  question 
seems  to  be,  whether  trespass  or  case  is  the 
proper  action  where  damage  ensues  from  one 
ship  running  foul  of  another.  In  Ogle  v. 
Barnes,  8  T.  R.,  188,  Ld.  Kenyon  says,  if  the 
act  occasion  an  immediate  injury  to  another, 
trespass  is  the  proper  remedy  ;  but  if  the  in- 
jury be  not  immediate,  but  consequential  upon 
the  act  done,  then  an  action  on  the  case  should 
be  brought.  Grose  and  Lawrence,  JJ. ,  say  that 
the  distinction  is  between  acts  done  willfully 
and  negligently.  The  case  of  Leame  v.  Bray, 
3  East.,  593,  came  before  the  court  about  4 
years  after  Ogle  v.  Barnes  ;  and  in  that  case  the 
true  criterion  was  said  to  be,  whether  the  in- 
jurious act  be  the  immediate  result  of  the  force 
applied  by  the  defendant ;  it  is  immaterial 
whether  the  act  be  willful  or  not.  And  Law- 
rence, /.,  says  that  in  Ogle  v  Barnes  he  did  not 
mean  to  say  that  the  distinction  turned  on  the 
willfulness  of  the  act.  In  Huggett  v.  Mont- 
gomery, 5  Bos.  &  P.,  446,  the  action  was  tres- 
1 2*]  pass  against  the  *master  of  a  vessel  and 
also  owner,  for  an  injury  done  to  the  plaintiff's 
vessel.  The  jury  found  that  the  injury  arose 
from  the  negligence  of  the  pilot,  and  rendered 
a  verdict  for  the  plaintiff.  The  court  set  aside 
the  verdict  and  ordered  a  nonsuit ;  they  con- 
sidered the  pilot  as  the  servant  of  the  defend- 
ant, who  in  this  instance  was  both  master  and 
owner  ;  and  the  court  do  not  distinguish  in 
which  capacity  the  pilot  was  his  servant. 

The  question  here  is  not  so  much  whether 
case  is  the  proper  form  of  action,  as  whether 
the  action  lies  'against  the  present  defendant — 
he  not  being  the  owner  of  the  boat,  and  not 
being  present  or  giving  any  direction  when  the 
injury  was  done.  It  is  contended  that  he  is  a 
middle  man  ;  neither  the  owner  for  whom  the 
boat  was  navigated,  nor  the  person  who  com- 
mitted or  concurred  in  the  act  from  which  the 
injury  arose.  To  establish  this  proposition, 
the  case  of  Stone  v.  Cartwright,  6  T.  R.,  411, 
has  been  relied  on.  In  that  case  the  defend- 
ant was  agent  and  manager  of  an  infant's  es- 
tate, appointed  by  the  Court  of  Chancery.  As 
such,  he  employed  the  workmen  who  worked 
a  colliery  belonging  to  the  infant's  estate.  From 
the  negligence  of  the  workmen,  the  plaintiff 
had  sustained  an  injury,  but  the  court  held  the 
defendant  was  not  liable.  Ld.  Kenyon  said 
that  the  action  must  be  brought  against  the 
hand  commiting  the  injury,  or  against  the  own- 
er for  whom  the  act  was  done.  This  case,  I 
apprehend, is  not  analogous  in  its  circumstances 
though  the  principles  laid  down  may  be 
applicable.  The  defendant  in  that  case  hired 
and  dismissed  the  workmen  at  his  pleasure, and 
employed  a  bailiff  under  him  to  superintend 
the  work.  He  took  no  personal  concern  in  the 
business,  and  was  not  present  when  the  injury 
was  done.  The  relation  of  master  and  servant 
did  not  exist  between  the  defendant  and  those 
workmen  who  were  employed  by  him  ;  he  was 
the  mere  agent  of  the  owner.  The  work  was 
not  done  for  his  benefit,  and  he  had  personally 
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no  concern  in  the  profits  of  the  labor  ;  nor  did 
he  direct  the  particular  act  from  which  the  in- 
jury proceeded  ;  and  again,  there  was  nothing 
in  his  situation  analogous  to  that  of  master  of 
a  vessel.  The  principle  may  be  of  extensive 
application,  that  the  action  must  be  brought 
against  the  hand  commiting  the  injury,  or  the 
*ownerfor  whom  the  act  was  done.  It  [*13 
was  remarked  by  Lawrence  J.,  that  had  the 
defendant  particularly  ordered  the  acts  to  be 
done  from  which  the  injury  proceeded,  that 
would  have  varied  the  case.  There  the  defend- 
ant employed  the  workmen.  So,  also,  the  cap- 
tain of  a  vessel  usually  employs  the  mariners 
and  appoints  his  subordinate  officers.  The  de- 
fendant in  that  case  had  nothing  to  do  person- 
ally with  the  management  of  the  colliery.  Not 
so  with  the  master  of  a  vessel ;  it  is  his  partic- 
ular business  to  superintend  the  navigation  of 
his  vessel  and  direct  its  course. 

The  circumstance  of  the  appointment  of  the 
officers  seems  to  have  been  considered  impor- 
tant in  the  case  of  Nicholson  v.  Mounsey,  15 
East,  383,  which  was  an  action  against  fcoth 
defendants  for  negligence  in  the  management 
of  their  vessel,  by  reason  of  which  the  defend- 
ants' vessel  ran  foul  of  and  destroyed  the  plaint- 
iff's ship.  The  defendant  Mounsey  was  cap- 
tain, and  the  defendant  Symes  first  lieutenant, 
of  a  sloop  of  war.  All  the  officers  of  the  sloop 
were  appointed  by  the  Commissioners  of  the 
Admiralty,  and  not  by  the  captain  of  the  ves- 
sel. Symes  was  the  commanding  officer  of  the 
watch,  and  upon  deck  when  the  injury  was 
done.  Mounsey  was  not  upon  deck,  nor  re- 
quired by  his  duty  to  be  there  at  the  time.  It 
was  not  pretended  that  negligence  was  person- 
ally imputable  to  Mounsey,  unless  he  was  re- 
sponsible as  captain  of  the  ship.  On  the  part 
of  the  plaintiff,  it  was  argued  that  the  captain 
of  a  ship-of-war  was  answerable  in  the  same 
manner  as  the  captain  of  a  merchant  ship,  who 
is  answerable  for  the  misconduct  of  his  crew 
in  the  management  of  the  ship,  by  which  any 
one  sustains  damage.  On  the  part  of  the  de- 
fendant Mounsey,  it  was  contended  that  the 
principle  upon  which  masters  are  liable  for  the 
acts  of  their  servants  was  not  applicable — that 
principle  is,  that  the  servants  are  appointed 
and  employed  by  the  masters,  who  should  be 
careful  to  employ  none  but  such  as  are  persons 
of  competent  skill  and  due  diligence.  Ld.  El- 
lenborough,  in  giving  the  decision  of  the  court, 
held  that  the  captain  of  the  sloop  of  war  was 
not  master  in  the  ordinary  acceptation  of  the 
term.  He  had  no  power  of  appointing  the  offi- 
cers or  crew  on  board,  and  he  was  no  volunteer 
in  that  particular  station,  merely  by  having 
originally  *entered  into  the  naval  serv-  [*14 
ice.  He  had  no  power  of  appointment  or  dis- 
missal over  those  under  him.  The  captain  and 
lieutenant  were  both  appointed  by  the  same  au- 
thority, and  both  had  their  appropriate  duties 
to  perform ;  both  were  servants  of  one  common 
master,  but  there  was  no  consent  by  the  one  to 
the  act  of  the  other.  The  case  of  Webb  v.  Drake, 
cited  by  Abbott,  arguendo,  15  East,  387,  was 
referred  to  on  the  argument,  in  which  the  cap- 
tain of  a  public  vessel  had  been  held  responsi- 
ble for  the  art  of  his  lieutenant  in  running  down 
another  vessel,  though  the  captain  was  at  the 
time  asleep  in  his  cabin;  but  it  appeared  in  that 
i  case  that  the  captain  had  given  the  orders  for 
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the  particular  tack  to  be  made  in  the  course  of 
which  the  vessel  had  been  run  down,  although 
before  the  injury  he  had  gone  below.  In  that 
case,  however,  the  jury  found  a  verdict  for  the 
defendant,  and  the  direction  of  the  judge  as  to 
the  liability  of  the  captain  never  came  before 
the  court.  This  same  case  was  referred  to  very 
briefly  in  Bowcher  v.  Noidstrom,  1  Taunt.,  569, 
where  it  seemed  to  be  taken  for  granted  that 
the  captain  was  liable,  and  in  which  case  the 
court  seemed  to  acknowledge  the  principle  that 
the  master  was  liable  for  the  conduct  of  a  pilot 
on  board  his  vessel;  but  as  that  was  an  action 
of  trespass,  and  the  captain  had  done  no  act, 
they  directed  a  nonsuit. 

The  only  case  in  this  court  which  is  at  all 
analogous  is  the  case  of  Foot  v.  Wiswall,  14 
Johns.,  304.  That  was  an  action  against  the 
defendant,  as  captain  of  the  steamboat  Para- 
gon, for  running  foul  of  the  plaintiffs'  sloop. 
The  cause  was  tried  before  the  Recorder  of  N. 
Y.,  in  the  C.  P.  of  that  city.  The  recorder 
charged  the  jury  that  the  defendant  was  prima 
facie  liable  for  the  injury,  and  that  it  lay  upon 
him  to  show  that  it  did  not  arise  from  negli- 
gence on  the  part  of  those  who  navigated  the 
steamboat.  The  question  of  negligence  he  sub- 
mitted to  the  jury,  saying  that  if  the  plaint- 
iffs' vessel  might  with  proper  care  have  been 
avoided,  then  the  plaintiffs  were  entitled  to 
their  verdict;  for  the  circumstance  of  their  be- 
ing no  light  on  board  the  sloop  in  such  case 
would  be  no  excuse  for  the  defendant;  but  if 
there  was  no  want  of  care  on  the  part  of  the 
defendant,  then  the  charge  of  negligence  would 
apply  to  the  plaintiffs,  there  being  no  light  on 
•  15*]  board  of  the  sloop.  The  jury  found  *a 
verdict  for  the  defendant.  The  plaintiffs 
brought  a  writ  of  error  on  the  ground  that  the 
question  of  negligence  was  a  question  of  law. 
The  court  said  that  the  question  of  negligence 
was  a  mixed  question  (the  facts  are  to  be  found 
by  the  jury;  and  whether  those  facts  will  in 
judgment  of  law  warrant  the  charge  of  negli- 
gence, is  matter  of  law);  but  that  the  case  had 
been  fairly  submitted  to  the  jury,  and  they  af- 
firmed the  judgment.  In  that  case  it  appeared 
that  the  captain  was  not  the  immediate  agent, 
being  below  when  the  collision  took  place.  It 
was  said  on  the  argument  that  the  defendant 
was  guilty  of  negligence  in  navigating  his  boat 
in  a  dark  night,  which  was  answered  that  the 
plaintiffs  were  equally  guilty  by  navigating 
their  sloop.  It  is  to  be  remarked  that  no  ques- 
tion was  raised  as  to  the  liability  of  the  captain, 
provided  those  persons  who  managed  the  steam- 
boat at  the  time  were  guilty  of  negligence;  nei- 
ther was  there  anything  said  about  the  manner 
of  his  appointment  or  that  of  his  crew,  wheth- 
er the  hands  or  pilots  were  employed  by  the 
owners  or  by  the  captain. 

Were  this  an  action  against  the  master  of  a 
vessel  engaged  in  the  merchant  service,  it  seems 
to  be  conceded  by  all  the  cases  that  he  would 
be  liable.  In  such  cases,  the  master  is  respon- 
sible for  the  diligence  of  all  to  whom  is  in- 
trusted the  management  of  the  vessel.  On  the 
other  hand,  were  the  action  against  the  captain 
of  a  ship  of  war,  the  case  of  Nicholson  v.  Moun- 
sey  proves  that  the  captain  is  not  responsible 
for  the  negligence  of  the  other  officers.  For 
this  exemption  two  reasons  seem  to  be  assigned: 
one  is,  that  the  captain  and  his  officers  are  all 
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appointed  by  the  same  authority,  and  the  cap- 
tain cannot  appoint  or  remove  his  inferior  offi- 
cers; the  other  reason  is,  that  the  captain  is  not 
a  volunteer  in  the  station  where  he  is  found. 
He  is  obliged,  from  the  office  which  he  holds, 
to  take  command  of  any  vessel  to  which  he 
may  be  assigned,  with  such  other  officers  and 
crews  as  he  may  find  there,  and  make  the  best 
of  them.  A  steamboat  for  the  transportation 
of  passengers  with  their  baggage,  and  for  car- 
rying small  freight,  is  a  merchant  vessel;  and 
though  the  pilots  are  appointed  by  the  owners, 
and  not  by  the  captain,  yet  the  captain  is  a 
volunteer  in  that  service,  in  the  language  of 
Ld.  Ellenborough.  The  steamboat  service  is 
not  like  the  naval  *service  of  a  nation.  [*1O 
No  captain  is  bound  to  engage  as  such;  he  has 
a  choice  whether  he  will  serve  with  such  per- 
sons as  the  owners  choose  to  put  on  board  as 
officers.  He  knows  the  responsibility  of  mas- 
ter of  a  vessel,  and  if  he  is  unwilling  to  be  res- 
ponsible for  the  negligence  of  the  subordinate 
officers,  he  is  under  no  compulsion  to  serve 
there  himself.  If  he  accepts  the  office  of  mas- 
ter of  the  vessel,  he  does  so  with  the  knowledge 
of  the  responsibility  which  as  such  he  incurs. 
If  the  owner  of  a  merchant  ship  were  to  stipu- 
late with  the  master  that  he  should  take  cer- 
tain persons  for  his  mates,  that,  I  apprehend, 
would  not  alter  his  responsibility  to  third  per- 
sons, however  it  might  affect  his  responsibility 
to  the  owner. 

On  the  whole,  I  am  of  opinion  that  the  fact 
of  the  pilot  being  chosen  by  the  owners  does 
not  alter  the  law  as  to  the  captain's  responsibil- 
ity. Suppose  the  owners  should  contract,  not 
only  with  the  pilots,  but  with  all  the  hands  on 
board,  through  the  agency  of  some  other  per- 
son besides  the  captain,  as  they  probably  do, 
would  the  captain  therefore  become  entirely 
irresponsible?  And  must  anyone  whose  vessel 
has  been  run  down,  where  a  totally  irresponsi- 
ble person  was  at  the  wheel,  bring  his  suit 
against  a  common  sailor?  The  owners  of  a  ves- 
sel may  not  be  known;  they  may  be  residents 
of  a  foreign  country.  It  would  be  adding  in- 
sult to  injury  to  say  to  a  man,  whose  property 
had  been  destroyed,  that  he  has  his  remedy 
against  a  common  sailor,  or  the  owners  who 
perhaps  live  in  Europe.  My  opinion  is,  that 
the  master  of  a  steamboat  is  liable  like  the  mas- 
ter of  a  merchant  ship;  and  that  the  circum- 
stance of  the  pilot's  being  appointed  by  the 
owners  does  not  discharge  that  liability,  so  far 
as  third  persons  are  concerned.  Having  come 
to  this  conclusion,  it  is  unnecessary  to  inquire 
whether  the  verdict  was  against  evidence. 

New  trial  granted;  costs  to  abide  the  event. 

Cited  in-67  N.  Y.,  384 ;  3  Lans.,  92,  n.\  12  Barb.,  199: 
35  Barb.,  302 ;  40  Super.,  358. 


*McCO Y  t>.  CURTICE.         [*  1 7 

Evidence — General  Reputation  Held  Prima  Fa- 
cie Evidence  that  Individuals  were  School 
Trustees  and  Collector— Two  Trustees  may  is- 
sue Warrant — Presence  of  Third,  Presumed. 


NOTE.— Public  officers.  1.  Exercise  of  poicers  vested 
in  several—  Whetlwr  all  must  join— Arbitration.  2. 
How  far  protected  by  process. 

Where  poivers  of  a  pnl>lic  nature  are  vext&l  in  sev- 
eral public  officers,  &  majority  may  join  in  their  ex- 
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Evidence,  that  certain  individuals  are  generally 
reputed  to  be.and  have  acted  as  trustees  and  collect- 
or of  a  common  school  district  is  prima  facie  suffi- 
cient to  establish  their  official  character. 

Two  trustees  may  issue  a  warrant  for  the  collec- 
tion of  a  tax.and  the  presence  of  the  third  trustee  at 
the  issuing  thereof  will  be  presumed,  until  the  con- 
trary be  shown. 

Citations— 4  T.  R.,  366;  3  Johns.,  431 ;  Cow.  Tr.,  572, 
note,  m;  6  Binn.,  88;  9  Mass.,  231:  7  Johns.,  549;  9 
Johns.,  125 ;  12  Johns.,  296 ;  5  Wend.,231 ;  16  Vin.,  113, 
114 ;  2  Camp..  131 ;  Laws  of  1819,  p.  198,  sees.  20-25 ; 
1  Bos.  &  P.,  236 ;  3  T.  R.,  592 ;  6  Johns.,  41 ;  7  Cow., 
526  ;  17  Johns.,  461. 

TERROR  from  the  Orange  C.  P.  McCoy 
-Lj  sued  Curtice  in  an  action  of  trover  for  a 
•watch ;  the  defendant  pleaded  the  general  is- 
sue. The  plaintiff  proved  the  taking  of  the 
watch  and  its  value.  The  defendant  justified 
as  collector  of  a  school  district,  viz. :  school 
district  No.  15,  situate  partly  in  the  Town  of 
Warwick  and  partly  in  the  Town  of  Goshen, 
in  the  County  of  Orange.  He  produced  a  war- 
rant signed  by  8.  Jayne  and  J.  Fox,  as  trust- 
ees of  the  school  district,  commanding  certain 
moneys  to  be  levied  as  a  tax  and,  amongst  oth- 
ers of  McCoy,  and  proved  by  parol  that  Jayne 
and  Fox  were  reputed  to  be,  and  acted  as  trust- 
ees of  the  district,  and  also  proved  by  parol 
that  he,  the  defendant,had  acted  as  collector,and 
that  as  such  collector  he  had  levied  upon  the 
watch  of  the  plaintiff.  The  plaintiff  objected 
to  the  parol  evidence  when  offered, but  the  ob- 
jection was  overruled;  he  also  objected  to  the 
warrant  being  received  in  evidence,  until  the 
erection  of  the  district  was  shown  by  the  pro- 
duction of  the  records  of  the  Towns  of  War- 
wick and  Goshen,  and  insisted  that  even  were 
they  produced,  the  warrant  was  illegal  in  hav- 
ing been  issued  by  only  two  instead  of  three 
trustees;  these  objections  were  also  overruled. 
The  defendant  subsequently  produced  the  rec- 
ords of  the  Town  of  Warwick,  from  which  it 
appeared  that  the  school  district  had  been  laid 
out  by  the  Commissioners  of  Common  Schools 
of  Warwick,  and  proved  that  the  trustees,  the 
plaintiff  and  the  defendant  were  all  residents 
of  that  district.  The  plaintiff  proved  that  there 
was  no  record  in  the  town  clerk's  office  of  the 
Town  of  Goshen  of  the  erection  of  district  No. 
15  as  a  common  school  district,  and  offered  to 
prove  that  the  school  in  the  alleged  district 
18*]  was  kept  in  a  building  erected  *by  volun- 
tary subscription  of  individuals,  previous  to 
the  introduction  of  the  common  school  system; 
that  many  of  the  contributors  objected  to  the 
building  being  used  as  a  common  school  house, 
and  had  never  parted  with  their  interest  in  the 
same,  and  that  the  tax  in  question  was  im- 
posed for  the  purpose  of  repairing  such  build- 
ing; which  evidence  was  objected  to  and  re- 
fused to  be  received.  The  defendant,  howev- 
er, proved  that  a  common  school  had  been 
kept  in  the  building  for  ten  years  previous  to 
the  trial.  The  jury,  under  the  charge  of  the 
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court  found  a  verdict  for  the  defendant,  and 
the  plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  J.  Wilkin,  for  plaintiff  in  error. 

Mr.  A.  S.  Benton,  for  defendant  in  error. 

By  the  Court,  Sutherland,  /.  It  is  a  gen- 
eral rule  in  relation  to  all  public  officers  that 
they  may  establish  their  official  character,  by 
proving  that  they  are  generally  reputed  to  be, 
and  have  acted  as  such  officers,  without  pro- 
ducing their  commission  or  other  evidence  of 
their  appointment.  This  is  well  established, 
as  to  all  peace  officers,  sheriffs,  constables,jus- 
tices  of  the  peace,  etc.  4  T.  R.,  366;  Potter  v. 
Luther,  3  Johns.,  431;  Cow.  Treat.,  572,  note, 
m;  6  Binn.,  88;  9  Mass.,  231;  7  Johns.,  549;  9 
Id.,  125;  I21d.,  296;  Wilcoxv.  Smith,  5  Wend., 
231;  16  Vin.,  113,  114.  In  Rex  v.  Jones,  2 
Camp.,  131,  a  letter  was  permitted  to  be  read 
purporting  to  be  from  the  Lords  Commission- 
ers of  the  Treasury,  without  any  evidence  ex- 
cept what  appeared  on  the  face  of  the  letter, 
that  they  were  Commissioners.  That,  too, was 
a  criminal  case,  and  it  was  distinctly  objected 
on  the  part  of  the  defendant,  that  the  authori- 
ty of  the  Commissioners  should  be  shown  by 
producing  the  commission  by  which  they  were 
appointed.  The  trustees  and  collector  of  a 
school  district  are  regular  officers,  annually 
chosen,  with  powers  and  duties  well  defined 
and  regulated  by  statute;  and  it  is  not  per- 
ceived why  their  official  characters  may  not  be 
shown  in  the  same  manner  as  that  of  a  justice 
of  the  peace  or  a  constable.  They  are  officers  of 
*almost  equal  notoriety,  and  the  duties  of  [*19 
a  collector  are  very  much  of  the  same  nature  as 
those  of  a  constable.  Laws  of  1819,  p.  198,. 
sees.  20-25.  I  am  inclined  to  think,  therefore, 
the  parol  evidence  upon  these  points  was  ad- 
missible. Whether  it  was  sufficient  or  not  is 
a  question  which  does  not  arise  on  this  bill  of 
exceptions.  The  objections  are  specifically  to 
the  nature  of  the  evidence,  and  not  to  its  defect 
or  sufficiency. 

This  disposes  of  the  first  two  exceptions.  The 
next  objection  was  to  the  introduction  of  the 
warrant,  on  the  ground  that  it  was  signed  only 
by  two  trustees.  I  am  inclined  to  think  the  ob- 
jection was  properly  overruled.  Where  power 
is  delegated  to  two'or  more  individuals  for  a 
mere  private  purpose,  in  no  respect  affecting 
the  public,  it  is  necessary  that  all  should  join 
in  the  execution  of  it.  Thus  arbitrators  must 
all  unite  in  an  award.  But  in  matters  of  a  pub- 
lic concern,  if  all  are  present,  the  majority  can 
act,  and  their  acts  will  be  the  acts  of  the 
whole.  1  Bos.  &  P.,  236;  3T.  R.,  592;  6  Johns., 
41.  There  can  be  no  doubt  that  a  contract 
made  by  all  of  the  trustees  and  signed  by  two 
would  be  binding,  or  that  two  could  contract 
against  the  will  of  the  third,  if  he  was  duly 
notified  or  consulted  and  refused  to  act.  The 
convenient  dispatch  of  public  business  requires 


ecution.  Crofoot  v.  Allen,  2  Wend..  494,  note ;  Green 
v.  Miller,  6  Johns.,  39,  note  on  arbitrators ;  Babcock 
v.  Lamb.  1  Cow.,  238 ;  Spicer  v.  Blade,  9  Johns.,  S59 ; 
M'Inroy  v.  Benedict,  11  Johns.,  402;  Peoole  v.  Su- 
pervisors, 1  Hill,  195 :  Yates  v.  Russell,  17  Johns.,  461; 
Perry  v.  Tynen,  22  Barb.,  137 ;  Crocker  v.  Crane,  21 
Wend.,  211;  Downing  v.  Rugar,  21  Wend.,  178: 
Woolsey  v.  Tompkins,  23  Wend.,  324 ;  Matter  of 
Summit  St.,  3  How.  Pr.,26;  People  v.  Nichols,  52  N. 
Y..  478;  S.  C.,  11  Am.  Rep.,  734;  Matter  of  Broadway 
widening,  63  Barb..  572;  Johnson  v.  Dodd,  56  N.  Y., 
76 :  Statutes  of  N.  Y. 
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All  must  meet  and  confer.  Ex  parte  Rogers,  7  Cow., 
526 ;  Downing  v.  Rugar,  21  Wend.,  178  ;  Johnson  v. 
Dodd,  56  N.  Y.,  76  ;  and  see  most  of  the  authorities 
above  cited. 

The  presence  of  all  te  presumed  until  the  contrary 
appears.  In  addition  to  the  above  case  of  McCoy  v. 
Curtice,  see  People  v.  Bradley,  64  Barb.,  228.  See, 
also,  Gildorsleeve  v.  Board  of  Education,  17  Abb. 
Pr.,  201. 

2.  Officer— How  far  protected  by  process.  See,  War- 
ner v.  Shed,  10  Johns..  138,  note;  Savacool  v.  Bough- 
ton,  5  Wend.,  179,  note. 
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"that  it  should  be  so.  Ex  parte  Rogers,  7  Cow. , 
526,  and  cases  cited.  The  objection  here  was 
simply  that  the  warrant  was  not  signed  by  all 
the  trustees.  There  is  nothing  to  show,  or 
from  which  it  is  to  be  inferred,  that  all  the 
trustees  did  not  concur  and  act  in  the  previous 
proceedings,  and  assent  to  the  issuing  of  the 
warrant.  In  Tales  v.  Russell,  17  Johns.,  461, 
•which  was  a  writ  of  error  upon  a  judgment  en- 
tered upon  the  report  of  referees,  in  an  action 
not  referable  under  the  statute,  the  report  was 
signed  by  only  two  of  the  referees,  and  one  of 
the  errors  relied  upon  was,  that  it  did  not  ap- 
per  that  all  the  referees  met  and  heard  the  par- 
ties. It  was  held  by  Chancellor  Kent,  who  de- 
livered the  opinion  in  the  Court  of  Errors,  that 
it  was  to  be  presumed  that  all  the  referees  met, 
as  nothing  appeared  to  the  contrary;  and  if 
they  did  not,  the  objection  should  have  been 
taken  in  the  court  below.  That  principle 
pie  seems  to  be  applicable  to  this  case,  and  dis- 
2O*]  poses  *of  this  point.  It  was  also  object- 
ed that  it  did  not  appear  that  school  district 
No.  15  was  ever  laid  out  and  recorded.  The 
objection  was  removed  by  the  subsequent  evi- 
dence in  the  case.  The  record  of  the  Town  of 
Warwick  was  produced,  by  which  the  laying 
out  and  recording  of  the  district  was  fully 
shown.  The  evidence  offered  by  the  plaintiff 
was  properly  rejected. 
Judgment  affirmed,  with  double  costs. 

Official  Acts— Protection  in  collection  of  school  tax. 
Cited  in— 9  Wend.,  38 ;  14  Barb.,  231, 287- 

Process,  when  protects  officer.  Cited  in— 12  Wend., 
499;  31  Barb.,  313. 

Officers— When  acts  of  majority  are  valid— Presump- 
tion that  all  participated.  Cited  in— 23  Wend.,  16,  328; 
3  Denio,  253 ;  3  N.  Y.,  585 ;  8  Barb..  157  ;  14  Barb.,  231, 
287 ;  23  Barb.,  179 ;  64  Barb.,  232,  318 ;  12  Wall.,  398. 

Official  character  —  How  established  prima  facie. 
•Cited  in-22  Barb.,  401 ;  38  Barb.,  37. 

Also  cited  in— 17  Abb.  Pr.,  210 ;  22  Ohio,  319. 


GALLAGHER  &  MASON 

v. 
H.  &  P.  WARING. 

•  Sales  by  Sample — Warrant  as  to  Quality,  Im- 

plied— Application  to  Cotton  in  Bales. 

In  a  sale  of  merchandise  by  a  sample,  the  law  im- 
plies a  warranty  that  the  bulk  of  the  commodity  is 

•  of  the  same  quality  with  the  specimens  exhibited ; 
and  the  fact  of  the  purchaser  requiring1  the  agent  of 
the  vendor  to  test  the  correctness  of  the  sample  ex- 
hibited, by  procuring1  a  second  sample,  does  not 
change  the  character  of  the  sale ;  it  is  still  a  sale  by 
sample. 

Where  the  commodity  is  cotton  in  bales,  lying  in 
the  storehouse  of  the  vendor,  situate  in  the  place 
where  both  vendor  and  vendee  reside,  and  the  pur- 
chase is  made  without  an  examination  or  oppor- 
tunity for  examination,  the  cotton  being  in  bales, 
it  seems,  that  a  warranty  that  the  article  is  mer- 
chantable will  be  implied,  although  no  sample  was 


NOTE.—  Sales—  Warranty  of  quality  in  sales  made 
by  sample. 

The  general  rule  is,  that  in  a  sale  by  sample  the  vend- 
or warrants  the  quality  of  the  goods  sold  to  be 
equal  to  that  of  the  sample  shown.  For  a  full  dis- 
cussion, see,  Sands  v.  Taylor.  5  Johns.,  395,  note. 
See,  also,  Oneida  Socy.  v.  Lawrence,  4  Cow.,  440 ; 
Andrews  v.  Kneeland,  6  Wend.,  354;  Boorman  v. 
Jenkins,  12  Wend.,  566;  Bebee  v.  Robert,  12  Wend., 
413 ;  Moses  v.  Mead,  1  Den.,  378 ;  Leonard  v.  Fowler. 
44  N.  Y.,  289 ;  Cousinery  v.  Pearsall,  40  Super.  Ct., 
113.  See,  generally,  as  to  implied  warranty  of  quali- 
ty, Seixas  v.  Woods,  2  Cai.,  48,  note;  Welsh  v.  Carter, 
1  Wend.,  185,  note. 
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exhibited  at  the  sale,  and  notwithstanding  that  the 
vendor  had  no  better  opportunity  than  the  vendee 
for  the  inspection  of  the  article;  but  a  warranty 
that  the  article  is  of  a  particular  quality  or  fineness 
will  not  be  implied. 

Citations— 5  Johns.,  395 ;  4  Cow.,  440,  444,  445 :  6 
Cow.,  354 ;  13  Mass.,  139. 143;  3  East,  314 ;  2  Com.  L. 
K.,  486 ;  4  Camp.,  144,  145.  169  ;  1  Com.  L.  R..  327 ;  15 
Com.  L.  R.,  532 ;  3  Wend.,  469 ;  1  Holt,  172 ;  15  East!  29. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Mar.,  1830,  before  the 
Hon.  Ogden  Ed  wards,  one  of  the  Circuit  Judges. 
The  plaintiffs  claimed  to  recover  damages 
for  a  breach  of  warranty  in  the  sale  to  them 
by  the  defendants  of  50  bales  of  cotton,  alleg- 
ing the  sale  to  have  been  made  by  sample,  and 
that  the  bulk  of  the  commodity,  when  opened 
in  a  foreign  market,  proved  to  be  of  a  quality 
inferior  to  the  samples  exhibited.  The  declara- 
tion in  the  first  count  charged  a  sale  by  sample; 
and  in  the  second  a  warranty  was  alleged  that 
the  cotton  was  good  merchantable  cotton,  free 
from  damage,  and  it  was  averred  that  it  was 
not  such  cotton,  but  on  the  contrary  thereof 
was  bad,  damaged  and  unmerchantable.  The 
following  facts  appeared  on  the  trial  :  the  de- 
fendants were  the  holders  of  a  quantity  of  cot- 
tou.  A  broker  who  had  sold  for  *them  [*2 1 
for  years,  and  who  had  in  his  possession  sam- 
ples of  the  cotton,  applied  to  the  defendants  to 
purchase,  and  exhibited  to  them  the  samples, 
which  were  of  very  fine,  handsome,  white  cot- 
ton. They  had  been  taken  by  the  broker's 
sampler  by  the  permission  of  the  defendant, 
who  saw  them,  and  gave  the  broker  their  prices. 
The  defendant  said  they  would  buy  at  the  price 
demanded,  if  the  samples  were  true;  the  broker 
told  them  his  sampler  had  drawn  them;  the  de- 
fendants requested  him  to  look  at  the  cotton, 
see  whether  the  samples  were  correct  and  have 
other  samples  drawn,  which  was  accordingly 
done,  and  the  second  sample  shown  to  the 
plaintiffs,  and  being  found  to  correspond  with 
the  first,  the  bargain  was  concluded  for  50 
bales  at  9  cents  per  pound.  The  broker  com- 
municated the  sale  to  the  defendants  without 
at  the  time  giving  the  names  of  the  purchasers. 
The  cotton  amounted  to  $1,426.05,  and  was 
paid  for  in  cash  ;  it  was  in  the  store  of  the  de- 
fendants, in  the  place  where  both  parties  re- 
sided, and  was  shipped  directly  from  thence  on 
board  of  a  vessel  bound  to  London.  The 
broker  had  not  been  able  to  find  his  book  in 
which  he  had  made  an  entry  of  the  sale,  but 
testified  that  in  it  he  had  made  no  reference  to 
the  sale  being  by  sample,  that  it  was  merely  a 
charge  of  brokerage  against  both  sellers  and 
buyers,  and  that  he  received  brokerage  from 
both  parties.  The  plaintiffs  then  offered  in 
evidence  depositions  taken  in  London,  under 
a  commission  to  examine  witnesses,  to  prove 
that  the  bales  had  been  fraudulently  packed  in 
the  interior  of  them  with  old,  dry  and  dam- 
aged cotton  ;  which  evidence  was  objected  to 
by  the  defendants  and  excluded  by  the  judge, 
who  held  that  the  sale  was  not  a  sale  by  sam- 
ple; that  the  plaintiffs,  not  relying  on  the  sam- 
ples first  drawn  and  exhibited  to  them,  but  re- 
quiring the  broker  to  draw  fresh  samples,  to 
test  the  accuracy  of  the  first,  had  constituted 
the  broker  their  agent,  and  that  his  drawing 
the  second  samples  must  be  viewed  in  the  same 
light  as  if  the  plaintiffs  themselves  had  drawn 
them.  The  counsel  for  the  plaintiffs  then  of- 
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fered  the  depositions  produced  by  them,  in 
support  of  the  second  count,  in  the  declara- 
tion, which  also  being  objected  to,  the  judge 
ruled  that  no  evidence  of  damages  was  admis- 
sible- under-the  second  count.  The  counsel  for 
the  plaintiffs  insisted  that  it  was  a  question  of 
22*]  *fact  for  the  jury  to  determine  whether 
the  sale  was  a  sale  by  sample  or  not,  and  that 
the  evidence  adduced  on  that  subject,  together 
with  the  loss  sustained  by  the  plaintiff,  ought 
to  be  submitted  to  the  jury,  but  the  judge  re- 
fused to  submit  such  evidence  to  the  jury,  and 
directed  a  nonsuit  to  be  entered.  The  plaint- 
iffs move  to  set  aside  the  nonsuit,  and  asked 
for  a  new  trial. 

Mr.  H.  Bleecker,  for  the  plaintiffs.  This 
was  a  sale  by  sample,  and  the  defendants  are 
liable  for  the  want  of  correspondence  between 
the  bulk  of  the  article  sold  and  the  sample  ex- 
hibited. 5  Johns.,  395;  4  Cow.,  440;  6  Id.,  354. 
The  broker  being  requested  to  test  the  correct- 
ness of  the  samples  first  taken  does  not  change 
the  character  of  the  sale;  on  the  contrary  it 
confirms  it  as  a  sale  by  sample.  The  plaintiffs 
did  not  by  such  request  constitute  the  broker 
their  agent  to  inspect  the  cotton  ;  they  simply 
desired  him  to  take  other  samples,  and  if  those 
exhibited  to  them  were  found  to  be  fair  speci- 
mens they  agreed  to  purchase.  But  if  the  sale 
be  not  considered  a  sale  by  sample  from  which 
a  warranty  might  be  implied,  the  plaintiffs 
were  entitled  to  recover  under  their  second 
count,  because  the  defendants  had  not  deliv- 
ered a  salable  article  of  the  description  con- 
tracted for  and,  therefore,  the  evidence  offered 
that  the  bales  had  been  packed  with  old,  dry 
and  damaged  cotton  ought  to  have  been  re- 
ceived. Such  was  not  the  article  which  the 
plaintiffs  had  agreed  to  purchase.  Where  manu- 
factured articles  are  not  such  as  to  answer  the 
purpose  for  which  they  are  bought,  the  vendee 
is  entitled  to  recover  damages.  2  Woodd-.,  415; 
3  Id.,  199.  So,  if  there  be  no  opportunity  for 
inspection,  there  is  an  implied  warranty  that 
the  article  is  salable;  2  Kent,  Com.,  375  ;  and 
in  the  case  of  a  sale  of  cotton  in  bales,  even 
where  the  plaintiff's  agent  saw  the  bales,  but 
purchased  by  sample,  it  has  been  holden  by 
this  court  that  the  plaintiffs  would  be  consid- 
ered as  having  had  no  opportunity  to  inspect 
the  bulk  of  the  commodity.  4  Cow.,  444.  When 
there  is  no  opportunity  to  examine  the  com- 
modity, the  maxim  caveat  emptor  does  not  ap- 
ply; it  only  applies  where  the  purchaser  is  re- 
miss in  attention  to  those  particulars  where 
attention  would  be  sufficient  to  protect  him 
23*]  *against  imposition.  1  Fonb.,  379,  n. 
h;  2  Cai.,  55.  It  cannot  be  said  that  a  pur- 
chaser has  been  inattentive  to  his  interests  in 
not  requiring  bales  of  cotton  to  be  cut  open  so 
that  he  might  inspect  the  quality  of  the  article. 
The  convenience  of  trade  forbids  such  particu- 
larity. In  Gray  v.  Cox,  4  Barn.  &  C.,  108, 
Ld.  Ch.  J.  Abbott  expressed  the  opinion  that 
if  a  person  sold  a  commodity  for  a  partic- 
ular purpose,  he  must  be  understood  to  war- 
rant it  reasonably  fit  and  proper  for  such  serv- 
ice ;  and  in  the  subsequent  case  of  Jones  v. 
Bright,  5  Bing.,  533,  the  opinion  of  the  Chief 
Justice  was  recognized  as  a  true  exposition  of 
the  law  in  such  cases;  Best,  Ch.  J.,  desirous  to 
put  the  case  then  under  consideration  on  a 
broad  principle,  says,  "  if  a  man  sells  an  arti- 
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cle,  he  thereby  warrants  that  it  is  merchant- 
able; that  it  is  fit  for  some  purpose,"  and  that 
this  was  established  in  Laing  v.  Mdgeon,  6- 
Taunt.,  108.  Indeed,  the  tendency  of  all  the 
later  decisions  has  been  to  adopt  the  principle 
of  the  civil  law,  that  a  man  is  bound  to  war- 
rant the  thing  that  he  sells,  although  there 
be  no  express  warranty,  instead  of  adhering 
strictly  to  the  rule  of  the  common  law,  which 
does  not  bind  unless  there  be  a  warranty  in 
deed  or  law.  The  entry  of  the  broker  cannot 
be  considered  a  note  of  the  sale;  it  was  a  mere 
charge  of  brokerage  and,  therefore,  though 
nothing  was  mentioned  in  the  entry  as  to  the 
sale  being  by  sample,  it  cannot  affect  this  case. 
Whether  it  was  such  sale  or  not,  should  have 
been  submitted  to  the  jury,  who  should  have 
been  instructed  that  if  they  found  such  sale, 
the  law  implied  a  warranty. 

Mr.  J.  L.  Viele,  for  the  defendants.  The 
general  rule  of  the  common  law  applicable  to 
sales  of  personal  chattels  is,  that  when  there  is 
neither  an  express  warranty  or  fraud,  the  vend- 
or is  not  liable  for  any  defect  or  inferiority  in 
the  article  delivered.  2  East,  314;  2  Cai.,  48. 
To  this  rule  there  are  exceptions,  but  all  of  a 
character  and  founded  upon  principles  which 
show  the  propriety  and  strength  of  the  rule, 
in  all  cases  where  the  parties  are  in  circum- 
stances of  perfect  reciprocity;  for  there  is  no 
reason  deducible  from  the  principle  of  our  law 
or  from  the  soundest  rules  of  morality  why  the 
misfortune  of  a  latent  or  concealed  defect 
should  fall  upon  the  vendor  rather  *than  [*24 
the  vendee.  The  correctness  of  this  proposi- 
tion will  appear  by  adverting  to  the  exceptions 
and  the  principles  upon  which  they  are  based. 
1.  There  is  always  an  implied  warranty  of  title, 
that  being  a  matter  more  especially  within  the 
knowledge  of  the  vendor,  and  of  which  the 
vendee  is  permitted  to  be  ignorant.  2.  In  the 
sale  of  provisions  for  domestic  use  a  warranty 
of  wholesomeness  is  implied,  12  Johns.,  468, 
because  it  is  a  matter  almost  exclusively  within 
the  knowledge  of  the  victualler.  3.  Upon  the 
same  principle  a  different  rule  is  applied  to  the 
grower  or  manufacturer  of  an  article,  from 
what  is  applied  to  the  mere  vendor.  4.  When 
the  commodity  is  not  open  to  be  seen  and  in- 
spected, as  when  it  is  -at  sea  on  shipboard,  or 
in  another  port,  the  law  implies  a  warranty 
that  it  shall  be  merchantable;  and  if  the  sale 
be  by  sample,  that  the  bulk  shall  be  of  a  kind 
with  the  sample.  4  Camp.,  145;  S.  C.,  Taunt., 
108.  It  has  been  attempted  to  bring  the  case 
at  bar  within  the  last  of  these  exceptions,  but 
although  some  of  the  cases  referred  to  push 
the  application  of  the  exception  to  the  very 
verge,  and  perhaps  beyond  the  principles  upon 
which  the  exceptions  were  originally  founded, 
they  do  not  apply  to  the  present  case.  The 
cases  more  particularly  relied  upon  on  the  other 
side  are  Oneida  Mfg.  Society  v.  Lawrence,  4 
Cow.,  440,  and  Andrews  v.  Kneeland,  6  Cow., 
354.  The  last  presented  to  the  court  no  ques- 
tion but  what  related  to  the  authority  of  an 
agent,  and  did  not  involve  any  principle  ap- 
plicable to  this  case.  The  former  was  a  sale 
by  sample,  with  a  strong  assurance  of  the  char- 
acter and  quality  of  the  article  sold,  and  might 
well  have  been  considered  a  case  of  express 
warranty.  It  is  true  the  language  of  the  Chief 
Jmtice,  in  delivering  the  opinion  of  the  court, 
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is,  perhaps,  sufficiently  broad  and  comprehen- 
sive to  conclude  the  defendant  in  this  cause, 
but  with  deference  it  seems  to  me  to  have  been 
uncalled  for  by  the  circumstances  of  that  case, 
and  to  rest  upon  Rose  v.  Beatie,  2  Nott  &  McC. 
S.  C.,  540,  541.  That  case  having  its  origin 
in  the  jurisprudence  of  a  state  upon  which  has 
been  engrafted  in  relation  to  this  subject  the 
doctrines  of  the  civil  law;  doctrines  repudiated 
here,  and  not  acquiesced  in  even  there,  may 
well  be  doubted  as  binding  authority.  Neither 
of  these  cases,  however,  can  be  considered  as 
25*]  *impeaching  the  principle  of  Parkinson 
v.  Lee,  2  East.  314,  and  Seixasv.  Woods,  2  Cai., 
48,  the  leading  cases  on  this  subject  in  England 
and  in  this  country. 

But  this  was  not  a  sale  by  sample.  The 
samples  upon  which  the  purchase  was  made 
were  taken  by  the  broker,  at  the  request  of 
the  plaintiffs.  It  wasj  therefore,  a  purchase 
not  upon  the  samples  seen  and  furnished  by 
the  defendants,  but  upon  an  examination  and 
inspection  by  the  authorized  ageut  of  the  plaint- 
iffs. The  broker  was  the  mutual  agent  of  both 
parties;  he  made  an  entry  of  the  sale,  which 
is  the  only  proper  evidence  of  the  contract, 
and  in  it  there  is  no  reference  to  samples.  The 
parties  had  an  equal  opportunity  of  knowing 
the  character  and  quality  of  the  cotton,  and 
according  to  the  general  rule  of  law,  as  well 
as  the  principles  of  the  exceptions  thereto,  the 
maxim  of  caveat  emptor  ought  to  be  applied  to 
this  case.  The  mere  fact  that  a  sample  was 
exhibited  does  not  constitute  a  sale  by  sample; 
credit  must  be  given  to  the  sample,  and  on  the 
strength  of  it  alone  the  purchase  must  be  made. 
If  the  vendee  has  the  same  opportunity  for  ex- 
amination and  inspection  of  the  commodity 
that  the  vendor  has,  a  warranty  will  not  be  im- 
plied. Such  is  the  doctrine  of  Chancellor  Kent, 
2  Com.,  375.  If  this  was  not  a  sale  by  sample, 
then  the  plaintiffs  were  not  entitled  to  recover 
either  under  the  first  and  second  count  of  their 
declaration;  for  if  it  was  not  such  a  sale,  they 
clearly  cannot  sustain  their  first  count,  and 
there  is  no  principle  of  exception  to  the  gen- 
eral rule  upon  which  a  warranty  can  be  implied 
so  as  to  recover  under  the  second. 

By  the  Court,  Nelson,  J.  If  the  second 
samples  which  were  drawn  had  been  of  a  su- 
perior quality  to  the  first,  there  might  have 
been  some  plausibility  in  the  argument  that 
the  sale  ought  not  to  be  viewed  as  one  by 
sample  en  the  part  of  the  defendants,  as  they 
had  not  seen  the  second  samples.  It  might 
then  have  been  urged,  that  they  did  not  in- 
tend to  recommend  the  bulk  of  the  cotton  be- 
yond the  quality  and  condition  exhibited  by 
the  samples  which  they  had  seen.  The  fact, 
however,  is  otherwise.  Both  samples  were 
alike.  The  plaintiffs  were  satisfied  with  the 
26*]  quality  of  the  first,  and  were  *willing  to 
buy  if  the  bulk  was  equal  to  them;  and  the 
onfy  object  of  drawing  the  second  samples  was 
to  test  the  fidelity  of  the  first.  As  the  charac- 
ter or  condition  of  the  contract,  nor  the  re- 
sponsibilities of  the  defendants  were  in  no  re- 
spect altered  by  the  production  of  the  second 
samples,  the  construction  given  to  it  on  the 
trial  was.  to  say  the  least,  extremely  technical, 
and  I  think  cannot  be  sustained.  Nor  do  I 
think  it  could  be,  had  the  samples  been  differ- 
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ent.  The  broker  was  employed  by  the  defend- 
ants in  the  usual  way  to  sell  for  them  the  fifty 
bales  of  cotton  by  sample.  His  sampler  had 
procured  specimens,  and  he  was  furnished 
with  the  prices.  This  constituted  him  their 
agent  to  sell  the  cotton  by  sample,  and  by  virt- 
ue of  this  authority  he  did  so  sell  to  the  plaint- 
iffs. The  abundant  caution  of  the  plaintiffs 
to  procure  a  faithful  sample  of  the  cotton  from 
the  broker  cannot  change  the  character  of  the 
sale;  on  the  contrary,  it  rather  affords  addi- 
tional evidence  that  the  purchase  was  made,, 
and  was  intended  to  be  made  by  sample,  and 
hence  the  desire  that  they  might  be  accurate. 
I  presume  it  is  a  matter  of  course  to  procure 
samples  the  second  time  when  practicable,  to- 
test  the  accuracy  of  the  first,  or  for  abundant 
caution.  If  requested  by  the  purchaser,  it  i& 
certainly  as  much  for  the  benefit  of  the  seller 
as  the  purchaser,  and  as  important  to  him,  that 
the  samples  should  be  a  fair  exhibition  of  the 
bulk  of  the  article;  and  a  refusal  would  justly 
expose  to  suspicion  the  fairness  of  the  party 
refusing.  I  have  no  doubt  that  the  judge 
erred  on  this  point. 

The  question  Is  too  well  settled  in  this  court 
to  require  examination  or  discussion,  that  a 
sale  by  sample  implies  a  warranty  on  the  part 
of  the  vendor  that  the  bulk  of  the  article  sold 
corresponds  in  quality  and  goodness  with  the 
specimen  exhibited.  I  know  of  no  exception 
or  qualification  to  this  rule.  5  Johns.,  395;  4 
Cow.,  440;  6  Id.,  354;  13  Mass.,  139.  The  case 
nearest  to  an  exception  is  Parkiwon  v.  Lee,  2 
East,  314.  But  it  there  appeared,  and  was  so- 
understood  by  the  court,  that  the  bulk  of  the 
article  before  and  at  the  time  of  the  sale  an- 
swered fairly  to  the  quality  and  goodness  of 
the  samples,  and  satisfied  every  undertaking 
to  be  fairly  implied  from  their  production  at 
the  sale.  The  case  only  decided  that  a  sale 
by  sample  by  an  innocent  vendor  did  *not  [*2  7 
imply  a  warranty  against  a  latent  defect,  by 
means  of  which,  at  a  future  day,  the  quality 
and  goodness  of  the  article  might  become  de- 
teriorated,and  that  for  such  adefect  the  vendor 
was  answerable  only  on  the  ground  of  fraud 
or  express  warranty.  2  Com.  L.  R.,  486;  4 
Camp.,  144,  169,  S.  C.;  1  Com.  L.  R.,  327;  4 
Cow.,  444,  445.  If  the  bulk  of  the  hops  had 
been  damaged  at  the  time  when  the  sample 
was  shown,  it  could  not  have  been  said,  as  is 
said  in  that  case,  that  the  samples  answered 
fairly  to  the  bulk;  and  there  certainly  is  no 
principle  or  reason  for  exempting  one  species 
of  defect  more  than  another,  existing  at  the 
time  in  the  article,  from  the  implied  warranty 
by  sample;  nor  do  I  believe  the  above  case  i& 
an  authority  for  such  a  distinction.  The  facts 
in  that  case  may  not  have  sustained  the  view 
of  the  court,  and  the  soundness  of  the  decis- 
ion has  been  doubted.  13  Mass  ,  143;  15  Com. 
L.  R.,  532. 

Whether  the  plaintiffs  were  entitled  to  re- 
cover on  the  second  count  is  a  question  it  may 
be  proper  to  notice.  That  there  must  be  a  war- 
ranty express  or  implied,  or  fraud,  to  justify  a 
recovery  in  damages  for  the  difference  between 
the. quality  and  goodness  of  the  article  con- 
tracted for  and  that  delivered,  cannot  be 
doubted.  When  a  warranty  will  be  implied^ 
and  when  not,  is  not  so  clear  ;  and  from  the 
nature  of  the  inquiry,  I  apprehend,  must  de- 
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pend  upon  circumstances.  A  sale  by  sample 
implies  a  warranty  that  the  bulk  corresponds 
with  the  sample.  Every  sale  implies  a  warranty 
of  the  title  to  the  article;  and  where  the  vendee 
has  no  opportunity  of  examining  the  article, 
the  sale  implies  that  the  article  delivered  is  of 
the  kind  and  species  of  that  which  was  con- 
tracted for,  and  is  of  good  merchantable  qual- 
ity and  condition  ;  as  then  the  maxim  caveat 
^mptor'  cannot  apply.  These  principles  are 
fully  supported  by  authority,  and  inculcate  in 
-commercial  dealings  sound  maxims  of  moral- 
ity, from  which  no  honest  man  can  claim  an 
•exemption. 

It  was  said  on  the  argument  by  the  counsel 
for  the  defendants,  that  where'the  vendor  had 
no  means  of  inspecting  the  article,  there  was 
no  implied  warranty  as  to  the  quality  or  good- 
ness of  it.  I  am  not  aware  of  any  case  or  prin- 
ciple which  makes  a  distinction  as  to  the  lia- 
28*]  bility  of  thervendor,  where  he  *has  and 
where  he  has  not  had  an  opportunity  of  in- 
specting the  commodity  sold,  so  far  as  that  lia- 
bility depends  upon  a  warranty,  if  the  vendee 
also  has  not  had  the  opportunity  of  an  exami- 
nation. If  the  vendee  has  had  such  opportu- 
nity, the  rule  caveat  emptor  applies,  which  va- 
ries the  relation  of  the  parties.  It  is  true,  if  the 
purchase  is  made  without  sample  or  inspection, 
and  no  specific  agreement  as  to  the  quality  of 
the  article,  then,  undoubtedly,  no  implied 
warranty  arises  as  to  the  fineness  or  particular 
•degree  of  quality  of  the  article,  except  that  it 
is  of  a  merchantable  quality  and  condition. 
This  is  all  the  law  requires  under  such  circum- 
stances, as  there  is  nothing  in  the  contract  de- 
fining the  particular  quality.  The  principle  is 
a  familiar  one,  and  enters  into  the  every  day 
business  of  men.  If  I  engage  a  mechanic  to 
manufacture  an  article  in  his  line  of  business, 
without  any  stipulation,  the  law  implies  the 
obligation  to  make  it  in  a  skilful  and  work- 
manlike manner.  So  if  I  contract  with  a  mer- 
chant to  furnish  me  with  a  quantity  of  wheat 
at  a  future  day  for  a  certain  price  without  any 
other  stipulation,  the  law  implies  that  it  shall 
be  of  a  good  and  merchantable  quality  and 
condition.  Common  honesty  is  exacted  of  all, 
in  their  dealings  with  one  another,  without  any 
stipulation  for  it.  Upon  the  above  principles, 
•even  admitting  that  the  sale  was  not  by  sam- 
ple, the  plaintiff  was  entitled  to  recover  under 
the  second  count,  if  he  could  show  that  the 
•cotton  was  not  of  a  good  merchantable  quality 
or  condition  ;  as  on  a  purchase  without  an  op- 
portunity for  inspection  by  the  vendee,  the  law 
implies  a  warranty  by  the  vendor  to  this  ex- 
tent, whether  the  vendor  has  had  an  opportu- 
nity of  inspection  or  not.  Under  such  circum- 
stances, it  would  be  as  absurd  to  permit  a  vend- 
or to  fulfill  his  contract  by  delivering  an  arti- 
cle of  the  kind  contracted  for  of  no  value,  as 
it  would  be  to  permit  him  to  fulfill  it  by  deliv- 
ering an  article  of  a  totally  different  kind,  as 
oakum  instead  of  cotton. 

It  is  supposed  that  the  memorandum  made 
by  the  broker  in  his  book  is  equivalent  'to  a 
bought  and  sold  note,  and  is  the  only  evidence 
of  the  agreement  between  the  parties  ;  and  ac- 
cording to  that  memorandum,  the  sale  was  not 
one  by  sample.  If  the  supposition  of  the  de- 
fendants was  correct,  the  inference  would  no 
doubt  follow.  8  Wend.,  459;  1  Holt,  172;  4 
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*Camp.,  145  ;  15  East,  29.  But  it  is  ob-  [*29 
vious  from  the  evidence  of  the  broker  that  his 
memorandum  was  nothing  more  than  his 
charge  of  brokerage,  and  was  not  intended  as 
a  note  of  the  contract  between  the  parties  ;  and 
this  view  is  confirmed  by  an  inspection  of  the 
memoranda  thus  kept  by  him.  The  whole 
agreement  rested  in  parol.  It  would  be  dan- 
gerous to  adopt  a  memorandum  of  the  broker, 
made  without  any  intent  of  putting  in  writing 
the  contract,  and  in  fact  made  for  another 
purpose,  as  evidence  of  the  agreement  between 
the  parties. 

Nonsuit  set  aside,  and  new  trial  granted  ;  costs 
to  abide  the  event. 

Affirmed— 18  Wend.,  425. 

Sample,  sale  by,  implies  warranty.  Distinguished — 
18  Wend.,  456. 

Criticised— 5  N.  Y.,  87. 

Cited  in— 12  Wend.,  418. 

Sound  price,  implied  warranty  from.  Disapproved 
—17  Wend.,  269. 

Cited  in— 23  Wend.,  352;  43  Barb.,  206;  5  Rob.,  83; 
3  Leg.  Obs.,  72. 


THE  PEOPLE 

v. 

GIBBS  ET  AL.,  Executors  of  GIBBS,  late  Sheriff 
of  WASHINGTON. 

Action  Ex  Delicto  Not  Sustained  against  Rep- 
resentatives of  Party  who  would  have  been  Li- 
able if  Living — Statute — Action  against  Ex- 
ecutors of  Sheriff  for  Default  of  Deputy. 

An  action  will  not  lie  against  the  executors  of  a 
sheriff  for  the  default  of  his  deputy  in  returning1 
process,  for  the  omission  to  return  which  an  action 
of  assumpsit  is  given  by  statute_. 

Where  the  cause  of  action  arises  ex  delicto,  an  ac- 
tion cannot  be  sustained  against  the  representatives 
of  the  party  who  would  have  been  liable  if  living, 
although  the  action  be  given  by  statute  and  is  in 
form  ex  contractu,  unless  the  estate  of  such  party 
was  benefited  by  the  act  complained  of— as  where 
property  was  tortiously  taken  and  sold,  or  remains 
in  specie  in  the  hands  of  the  representatives. 

Citations-2  R.  L.,  513,  514 ;  Cowp.,  371 ;  Toll.,  460, 
462;  1  B.  L..  311,  312;  1  Cal.,  124;  1  Johns.,  396;  T. 
Baym.,  71 ;  1  Root,  216 ;  13  Mass.,  454 ;  2  Hay  w.,  182. 

THIS  action,  tried  at  the  Washington  Circuit 
in  Nov.,  1880,  before  the  Hon.  Esek  Cowen, 
one  of  the  Circuit  Judges,  was  brought  to  re- 
cover the  balance  of  a  sum  of  money  directed 
to  be  levied  on  a  warrant  issued  by  the  Treas- 
urer of  the  County  of  Washington,  command- 

NOTE.— Actio  personalis. 

Actio  personalia  moritur  cum  persona.  The  fol- 
lowing N.Y.  authorities  support  this  ancient  maxim 
of  the  common  law:  Franklin  v.  Law,  1  Johns.,  396; 
Webber  v.  Underbill,  19  Wend.,  447 ;  Osborn  v.  Bell, 
5  Den.  370 ;  Zabriskie  v.  Smith,  13  N.  Y.,  322 ;  Whit- 
ford  v.  Panama  By.  Co.,  23  N.  Y.,  465 ;  Green  v.  H. 
B.  By.  Co.,  28  Barb.,  9;  Smith  v.  N.  Y.  &c.  By.  Co.,  28 
Barb.,  605 :  Emmerson  v.  Bleakly,  5  Abb.  Pr.,  N.  S.. 
350;  Norton  v.  Wiswall,  14  How.  Pr.,  42 :  Hopkins  v. 
Adarns,  5  Abb.  Pr..  351 ;  Boss  v.  Harden,  44  Super, 
Ct.,  26. 

There  have  been  many  statutory  innovations, 
chiefly  by  the  creation  of  exceptions  to  the  opera- 
tion of  this  rule.  See  the  statutes  of  many  of  the 
States. 

"  Executors  and  administrators  are  the  represent- 
atives of  the  personal  property  of  the  deceased,  and 
not  of  his  wrongs,  except  so  far  as  the  tortious  act 
complained  of  was  beneficial  to  his  estate."  2  Kent, 
Com.,  416,  citing  the  above  case  of  People  v.  Gibbs ; 
Hench  v.  Metzer,  6  Serg.  &  R.,  272 ;  Hambley  v. 
Trott,  Cowp.,  371. 

See,  generally,  2  Kent,  Com.,  416,  n.(c);  3  Black, 
Com.,  302;  1  Bouv.  Law  Die.,  73-77. 

WEND.  9. 
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ing  the  sheriff  of  that  county  to  levy  of  the 
goods,  etc.,  of  one  J.  J.  Sherwood  $1,743.05, 
being  the  balance  of  a  certain  tax,  for  the  col- 
lection of  which  a  tax  roll  and  warrant  in  due 
form  had  been  delivered  to  Sherwood  as  Col- 
lector of  the  Town  of  Salem,  and  which  sum 
remained  due  and  unaccounted  for  by  him. 
The  warrant  against  the  collector  was  deliv- 
ered to  a  deputy  of  the  sheriff,  and  $343.39  re- 
maining unaccounted  for  by  the  sheriff,  and 
the  warrant  not  having  been  returned  to  the 
treasurer,  this  action  was  brought.  The  dec- 
3O*]  laration  was  in  assumpsit,  containing  *the 
common  money  counts  and  an  account  stated; 
the  defendants  pleaded  the  general  issue.  On 
the  above  facts  appearing,  the  counsel  for  the 
defendants  insisted  that  the  action  did  not  lie 
against  the  executors  of  the  sheriff,  it  being  in 
its  nature  ex  delicto  and  falling  within  the  rule 
of  actio  personalia  moritur  cum  persona.  The 
presiding  judge  decided  that  the  action  could 
not  be  sustained,  unless  it  was  proved  that  the 
balance  claimed  had  been  actually  received  by 
the  sheriff  in  his  lifetime,  or  by  his  deputy  ; 
and  no  such  proof  being  given,  the  judge  in- 
structed the  jury  to  find  a  verdict  for  the  de- 
fendants, who  found  accordingly.  The  coun- 
sel for  the  people  excepted  to  the  decision  and 
charge  of  the  judge,  and  moved  for  a  new  trial. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people.  By  the  provisions  of  the  Statute, 
2  R.  L.,  514,  sec.  13,  a  sheriff  who  neglects  to 
return  a  warrant  like  that  delivered  to  the 
deputy  of  the  defendant,  is  declared  to  be  lia- 
ble to  the  people  in  the  sum  directed  to  be  lev- 
ied, to  be  recovered  with  costs  of  suit  in  an  ac- 
tion for  so  much  money  received  to  their  use. 
On  the  omission  to  return  the  process,  the 
sheriff  became  indebted  to  the  people.  The 
statute  declares  what  shall  be  evidence  of  in- 
debtedness, and  gives  the  remedy  by  action  of 
assumpsit  as  for  money  had  and  received, 
throwing  the  proof  upon  the  sheriff  to  exon- 
erate himself  from  liability.  Where  the  action 
is  strictly  ex  delicto,  a  suit  cannot  be  sustained 
against  executors,  except  where  the  estate  of 
the  testator  has  been  benefited  by  the  act  com- 
plained of ;  but  where  the  executors  may  be 
charged  as  on  a  contract,  the  action  will  lie,  as 
in  a  suit  against  the  executors  of  a  common 
carrier,  where,  although  there  can  be  no  re- 
covery in  an  action  on  the  custom,  if  they  are 
charged  as  on  a  contract,  the  action  lies.  The 
rule  is,  that  the  action  will  not  lie  against  the 
personal  representatives  where  the  action  must 
be  in  form  ex  delicto  and  the  plea  not  guilty  ; 
but  if  any  contract  can  be  implied,  as  if  the 
wrong-doer  converts  the  property  into  money, 
the  action  lies  against  the  representatives. 
Hambly  v.  Trott,  Cowp.,  371  ;  1  Saund.,  PI.  & 
Ev.,  497  ;  Toll.,  460,  462  ;  2  Johns  ,  227.  Here 
the  debt  or  duty  is  created  by  statute,  and  the 
31*]  form  *of  action  is  ex  contractu.  The  At- 
torney-General also  cited  4  Halsted,  173  ;  2 
Hayw.  N.  C.,  182;  1  Pick.,  71,  and  7  Mass., 
317 ;  in  the  latter  of  which  cases  it  was  ex- 
pressly held  that  an  action  lay  against  the  ex- 
ecutor of  a  sheriff  for  the  default  of  his  deputy 
to  return  an  execution. 

Messrs.  J.  Willard  and  D.  Russell,  for 
defendants.  The  judge  at  the  circuit  laid  down 
the  correct  rule  on  this  subject :  Unless  the 
balance  claimed  was  shown  to  have  been  act- 
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ually  received  by  the  sheriff  in  his  lifetime, 
or  by  the  deputy,  the  action  could  not  lie 
against  the  executors  of  the  sheriff.  It  is  in 
its  nature  ex  delicto,  and  not  a  case  can  be  found 
where  a  suit  under  such  circumstances  was 
maintained  against  the  representatives  of  the 
party  in  default,  except  where  a  contract  could 
be  implied — as  where  the  wrong-doer  convert- 
ed the  property  into  money,  or  the  goods  re- 
mained in  specie  in  the  hands  of  the  executor 
of  the  wrong-doer  ;  in  which  cases  the  action 
is  held  to  lie,  for  the  reason  that  the  estate  is 
benefited.  The  whole  doctrine  on  this  subject 
is  fully  discussed  by  Ld.  Mansfield  in  Hambly 
v.  Trott,  Cowp.,  371.  The  mere  fact  of  the 
action  being  in  form  ex  contractu  does  not  af- 
fect the  rule  that  actio  personalis  moritur  cum 
persona,  where  the  action  in  fact  arises  ex  de- 
licto. Thus,  where  debt  is  given  by  statute  for 
the  escape  of  a  prisoner,  an  action  will  not  lie 
against  the  executor  of  (fce  sheriff.  1  Cai., 
124  ;  1  Johns.,  402  ;  Cowp.,  371.  The  decision 
in  7  Mass.,  317,  cited  on  the  other  side,  is 
founded  upon  an  express  statute,  and  even 
that  statute  is  construed  strictly.  13  Mass.,  454. 

By  the  Court,  Savage,  C%.  /.  By  the  laws 
relating  to  taxes,  every  collector  is  required  to 
settle  his  account  with  the  County  Treasurer 
within  one  week  after  the  time  mentioned  in 
his  warrant.  If  the  collector  refuses  or. neg- 
lects to  pay  to  the  County  Treasurer  the 
amount  of  taxes  contained  in  the  assessment 
roll,  or  to  account  for  the  same  in  the  manner 
prescribed  by  the  statute,  the  County  Treasur- 
er is  required  to  issue  his  warrant  to  the  sher- 
iff of  the  county,  commanding  him  to  cause 
the  amount  specified  to  be  levied  of  the  goods 
and  chattels,  lands  and  tenements  of  the  col- 
lector. If  the  sheriff  *neglects  to  re-  [*32 
turn  such  warrant  or  pay  the  money  levied 
thereon  within  the  time  limited,  he  is  declared 
liable  to  pay  the  amount  of  the  warrant  to  the 
people  of  the  State,  to  be  recovered  in  an  ac- 
tion for  so  much  money  received  to  their  use. 
The  County  Treasurer  certifies  the  default  of 
the  sheriff  to  the  Comptroller,  and  he  gives  no- 
tice thereof  to  the  Attorney-General,  whose 
duty  it  is  to  prosecute  the  sheriff.  2  R.  L., 
513,  514.  This  action  is  brought  under  this 
statute. 

It  is  not  denied  that  the  action  would  lie 
against  the  sheriff  himself  upon  the  facts  proven 
in  this  case  ;  but  it  is  contended  that  the  ac- 
tion, though  in  form  ex  contractu,  is  one  act- 
ually in  tort ;  that  it  is  for  a  nonfeasance  in 
his  office,  and  does  not  survive  against  his  rep- 
resentatives. The  action  against  the  sheriff 
himself  would  lie,  not  because  money  had 
been  received  by  him,  but  because  he  had  been 
guilty  of  official  negligence,  for  which  the  Leg- 
islature have  said  he  might  be  made  liable  in 
this  form  of  action. 

There  seems  to  have  been  some  difficulty  in 
the  application  of  the  principle  of  actio  person- 
alis moritur  cum  persona.  To  a  certain  extent 
there  is  no  difficulty.  Actions  upon  contracts 
relating  to  property  survive;  executors  and  ad- 
ministratdrs  are  the  representatives  of  the 
property,  that  is,  personal  property  of  the  de- 
ceased— they  represent  the  goods  and  chattels, 
rights  and  credits  of  the  deceased.  Actions 
for  wrongs  for  personal  injuries  do  not  sur- 
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vive,  for  executors  and  administrators  do  not 
represent  the  wrongs  of  the  deceased,  except 
as  far  as  their  personal  property  is  affected. 
In  all  the  recent  adjudications  and  elementary 
works,  the  case  of  Hambly  v.  Trott,  Cowp., 
371,  is  referred  to  as  containing  the  correct  doc- 
trine on  this  point.  That  was  an  action  of  tro- 
ver against  the  executor,  or  rather  administra- 
tor, with  the  will  annexed,  for  a  conversion  by 
the  testator.  Ld.  Mansfield,  in  giving  the  opin- 
ion of  the  court,  considers  two  classes  of  cases: 
1.  Actions  which  either  survive  or  die  on  ac- 
count of  the  cause  of  action  ;  2.  Those  which 
survive  or  die  on  account  of  the  form  of  ac- 
tion. As  to  the  first  class,  which  alone  it  is 
important  to  consider  here,  the  rule  laid  down 
by  Ld.  Mansfield  is,  that  the  action  survives 
when  the  cause  of  action  is  money  due  on  a 
contract,  express  or  implied,  or  gain  by  the 
33*]  work  or  property  of  another;  *but  where 
the  cause  of  actio*  is  tort,  there  the  action 
dies.  He  specifies  battery,  false  imprisonment, 
trespass,  words,  nuisance,  obstructing  lights, 
diverting  a  water  course,  escape  against  the 
sheriff,  and  cases  of  the  like  kind.  A  general 
rule  is  subsequently  laid  down  which  has  ever 
since  been  considered  correct :  "  If,"  says  he, 
"  it  is  a  sort  of  injury  by  which  the  offender 
acquires  no  gain  to  himself  at  the  expense  of 
the  sufferer,  as  beating  or  imprisoning  a  man, 
then  the  person  injured  has  only  a  reparation 
for  the  delictum  in  damages  to  be  assessed  by  a 
jury  ;  but  where,  besides  the  crime,  property 
is  acquired,  which  benefits  the  testator,  then 
an  action  for  the  value  of  the  property  shall 
survive  against  the  executor ;  as.  for  instance, 
the  executor  shall  not  be  chargeable  for  the 
injury  done  by  his  testator  in  cutting  down 
another  man's  trees,  but  for  the  benefit  arising 
to  his  testator  for  the  value  or  the  sale  of  the 
trees,  he  shall."  For  the  offense  itself,  the  ex 
ecutor  is  not  responsible  ;  but  so  far  as  the  act 
of  the  offender  is  beneficial  to  his  estate,  his 
assets  ought  to  be  answerable.  This  is  the 
common  law  rule,  and  under  it  an  action  of 
trover  would  not  lie  against  the  executor  for 
property  converted  by  the  testator.  Toll.,  460- 
462.  But  by  our  statute,  1  R.  L.,  311,  312,  the 
action  of  trespass  is  given  by  and'against  exec- 
utors and  administrators  for  property  taken 
and  converted  by  the  testator  or  intestate  in 
his  lifetime.  It  was  decided  in  this  court  in 
Martin  v.  Bradley,  1  Cai.,  124,  that  debt  will 
not  lie  against  the  administrator  of  a  sheriff 
for  an  escape  in  the  lifetime  of  the  intestate  ; 
and  in  Franklin  v.  Low,  1  Johns.,  396;  it  was 
held  that  an  action  would  not  lie  against  the 
representatives  of  a  deceased  postmaster  for 
the  misconduct  of  his  clerk.  In  this  case  Mr. 
J.  Spencer  cites  with  approbation  the  doctrine 
of  Ld.  Mansfield  in  Ilambly  v.  Trott,  and  also 
Bailey  v.  Births,  T.  Raym.,  71,  referred  to  and 
relied  on  in  Ilambly  v.  Trott,  where  it  was  held 
trover  would  not  lie.  In  McEvern  v.  Pitkin,  1 
Root,  216,  it  was  decided  that  the  administra- 
tor of  a  deceased  sheriff  was  not  liable  in  an 
action  for  the  default  of  one  of  the  sheriff's 
deputies  in  not  executing  and  returning  a  writ 
of  execution,  on  the  ground  that  the  action 
was  for  a  tort  or  misfeasance  of  the  sheriff  by 
his  deputy,  which  was  personal  and  died  with 
34*]  *the  person.  In  Cravath  -v.  Plympton 
13  Mass.,  454,  it  was  held  that  no  action  lay 
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against  the  executor  of  a  deputy-sheriff  for  a 
nonfeasance  of  the  deputy  in  neglecting  to 
levy  an  execution  for  the  plaintiff  on  the  body 
of  his  debtor.  In  all  these  cases  the  courts  re- 
fer to,  and  rely  upon  the  case  of  Hambly  v. 
Trott.  In  Cravath  v.  Plympton,  Putnam  J., 
states  the  principle  to  be,  that  where  the  de- 
ceased by  a  tortious  act  acquired  the  property 
of  the  plaintiff,  as  by  cutting  his  trees  and  con- 
verting them  to  his  own  use,  although  trover 
does  not  lie,  yet  the  plaintiff  may  recover  the 
value  of  his  trees  in  some  other  form  of  action; 
but  where,  by  the  act  complained  of,  the  de- 
ceased acquired  no  gain,  although  the  plaintiff 
may  have  suffered  great  loss,  then  the  rule  ap- 
plies, actio  personalis  moritur  cum  persona.  The 
case  of  Cutler  v.  Brown's  Ex'rs,  2  Hayw.,  182, 
and  Ex'rs  of  Crane  v.  Crane,  4  Halst.,  173,  do 
not  establish  a  different  rule,  nor  are  thev  at 
all  at  variance  with  the  other  cases  referred  to. 
The  first  states  that  an  action  for  enticing  away 
the  plaintiff's  slave  will  lie  against  executors 
for  the  same  reason  that  trover  will  ;  that  is 
the  whole  case.  If  it  is  intended  in  a  case 
where  the  testator's  estate  was  benefited,  as  I 
presume  it  is,  then  there  is  no  objection  to  it ; 
if  anything  else  is  meant  it  is  incorrect.  The 
other  case  was  assumpsit  against  executors  for 
wood  cut  and  sold  by  the  testator ;  it  is  the 
peecise  case  supposed  by  Ld.  Mansfield  in 
Hambly  v.  Trott. 

Were  it  not  for  the  statute  allowing  an  ac- 
tion for  money  had  and  received,  to  be  brought 
against  the  sheriff  in  a  case  like  the  present, 
the  action  must  have  been  an  action  on  the 
case  against  the  sheriff  for  the  default  of  his 
deputy  in  neglecting  to  return  an  execution 
(for  the  warrant  in  this  case  was  in  the  nature 
of  an  execution),  and  then  it  would  be  like  the 
case  of  McEoers  v.  Pitkin.  It  is  analogous  in 
principle  with  the  action  of  debt  for  an  escape; 
there,  as  here,  the  action  is  in  form  ex  contractu, 
but  in  substance  ex  delicto  ;  yet  the  form  of  the 
action  does  not  vary  the  cause  of  action,  and 
when  that  is  ex  delicto,  and  not  beneficial  to  the 
estate,  no  action  lies  against  the  representative 
of  the  estate. 

I  am  satisfied,  therefore,  that  the  learned  cir- 
cuit judge  was  collect,  and  a  new  trial  should  be 
denied. 

Limited-13  Abb.  N.  8.,  303 ;  35  Super.,  199. 

Cited  in— 38  Barb.,  22 ;  14  How.  Pr.,  44 ;  16  How. 
Pr.,  10 ;  44  How.  Pr.,  263 ;  38  Cal..  23. 


*REYNOLDS  v.  MOORE.        [*35 

Action  against  Collector  of  School  District  for 
Taking  Properly  under  Warrant  of  Trustees 
— Plaintiff  cannot  Show  Irregularity  in  For- 
mation of  the  District — Costs. 

In  an  action  agfeinst  the  collector  of  a  school  dis- 
trict for  taking  property  in  obedience  to  a  warrant 
of  trustees  for  the  collection  of  a  tax,  it  is  not  com- 
petent to  the  plaintiff  to  show  that  the  forms  pre- 
scribed by  the  statute  in  organizing1  the  district,  or 
in  the  subsequent  proceedings,  had  not  been  com- 
plied with.and  it  was  accordingly  held.that  evidence 
that  the  notice  required  by  law  on  the  alteration  of 
a  school  district  to  be  given  to  trustees  had  not  been 
given,  was  inadmissible. 

A  collector  of  a  school  district.obtaining  judgment 


NOTE.— Officers— Ministerial-  How  far  protected  by 
process. 

For  a  full  discussion,  see,  Warner  v.  Shed,  10 
Johns.,  138,  note,  and  other  notes  there  cited ;  Sava- 
cool  v.  Boughton,  5  Wend.,  179,  note. 
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in  a  suit  against  him  for  acts  done  in  his  official  char- 
acter, is  entitled  to  double  costs. 

Citations— 5  Wend.,  170,  231;  9  Wend.,  17;  2  R.  S., 
617,  sec.  24. 

TERROR  from  the  Orange  C.  P.  Reynolds 
J-J  sued  Moore  in  trespass  for  taking  a  yoke 
of  cattle.  Moore  justified  the  taking  as  col 
lector  of  a  school  district,  under  a  warrant  is- 
sued by  trustees  for  levying  of  a  school  district 
tax.  The  district  was  formed  in  Mar.,  1828, 
from  four  districts;  two  in  Walkill  and  two  in 
Crawford;  the  record  of  its  formation  partic- 
ularly described  the  lands  of  several  persons 
as  included  within  its  bounds.  The  plaintiff 
offered  to  prove  that  the  trustees  of  one  of  the 
districts  in  Walkill,  from  which  the  district  in 
question  was  in  part  formed,  did  not  consent 
to  such  formation,  and  that  the  notice  required 
bv  law  to  be  given  in  cases  of  the  alteration  of 
a'school  district  had  not  been  given  by  the  com- 
missioners to  such  trustees;  that  the  only  notice 
given  to  them  was  a  notice  that  their  district 
had  been  altered,  by  setting  off  an  individual 
from  the  district  into  the  new  district  formed 
from  the  four  districts,  and  that  the  alteration 
would  take  effect  in  three  months  from  the 
service  of  the  notice,  which  evidence  was  ob- 
jected to  by  the  defendant  and  overruled  by 
the  court.  The  plaintiff  also  offered  to  prove 
the  non-compliance,  with  several  other  pro- 
visions of  the  Statute  Relative  to  Schools,  on 
the  occasion  of  the  formation  of  the  new  dis- 
trict, which  evidence  was  also  objected  to  and 
overruled.  The  plaintiff  excepted  to  the  decis- 
ions of  the  court,  and  submitted  to  a  nonsuit. 
The  C.  P.  awarded  double  costs  to  the  defend- 
ant. The  plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  R.Vanduzer,  for  plaintiff  in  error. 

Messrs.  C.  P.  Kirkland  and  J.  A.  Spen- 
cer, for  defendant  in  error. 

36*]     *By  the  Court,  Sutherland,  J.     The 

new  district  was  a  district  de facto.  It  had  organ- 
ized, chosen  its  officers,  levied  a  tax,  and  a  war- 
rant had  been  issued  for  its  collection.  The 
trustees  who  issued  the  warrant  were  officers 
de  facto,  and  the  warrant  was  regular  upon 
the  face  of  it.  This  is  sufficient  to  protect  the 
officer.  Whether  all  the  forms  prescribed  by 
the  statute  in  organizing  the  district,  or  in  its 
subsequent  proceedings,  had  been  complied 
with,  is  not  a  matter  to  be  inquired  into  between 
these  parties.  This  is  fully  established  by  the 
cases  of  Sacacool  v.  Boughton,  5  Wend.,  170; 
Wilcox,  v.  Smith,  5  Id.,  231;  and  McCoy  v.  Our- 
tice,  ante,  p.  17,  and  the  authorities  there  re- 
ferred to.  The  fallacy  of  the  plaintiff's  argu 
ment,  I  apprehend,  is  this:  He  supposes  that 
the  evidence  offered  by  him  would  have  estab- 
lished the  fact  that  there  was  no  such  district 
as  the  one  in  question;  whereas,  in  truth,  it 
would  only  have  shown  an  irregularity  or  in- 
formality "in  the  organization  of  the  district; 
that  there  was  such  a  district  formed  and  duly 
recorded,  was  proved. 

The  defendant  was  entitled  to  double  costs. 
He  is  an  officer  within  the  meaning  of  the  Stat- 
ute. 2  R.  S. ;  617,  sec.  24. 

Judgment  affirmed. 

Process— When  protects  officer.  Distinguished— 16 
Wend.,  566. 

Cited  in-12  Wend.,  499. 

School  districts— Organization,  trustees  and  tax. 
Cited  in-4  Denio,  438;  28  Barb.,  56. 

Also  cited  in— 40  Am.  Dec.,  48  (1  Doug.,  199). 
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Trespass  against  School  Trustees— Tax-  Warrant 
and  Building  School-House  on  UnautJumzed 
Site— Sale  of  Property  under  Illegal  Process — 
Measure  of  Damages. 

The  trustees  of  a  common  school  district  are  liable 
in  trespass  for  making  an  assessment,  and  issuing  a 
;  warrant  for  the  collection  of  a  tax  voted  at  a  dis- 
I  trict  meeting  to  raise  money  to  purchase  a  site  for 
i  a  school-house,  and  building  a  new  school-house  on 
!  a  site  different  from  that  on  which  the  old  school- 
house  stood,  where  the  previous  consent  of  the 
Commissioners  of  Common  Schools  has  not  been 
obtained  to  a  change  of  the  site  of  the  school-house. 
Where  the  property  of  a  party  is  sold  under  illegal 
process,  and  the  sum  demanded  is  raised  by  a  bid  at 
the  sale  of  the  property,  made  by  an  agent  of  such 
party,  who  purchases  for  the  benefit  of  his  principal 
and  pays  for  the  same  with  the  money  of  the  princi- 
pal, the  measure  of  damages  in  an  action  of  trespass 
in  such  case  is  the  amount  of  the  bid  and  the  inter- 
est thereof,  and  Dot  the  value  of  the  property  sold. 

Citations— 1  R.  L..  479,  sec.  *:  1  R.  8.,  478,  481,  sec. 
75. 

TERROR  from  the  Niagara  C.  P.  Freeman 
-Ll  sued  Baker  and  two  others,  trustees  of  a 
common  school  district,  *in  an  action  of  [*37 
trespass  for  causing  the  sale  of  a  quantity  of 
wheat  growing  upon  his  land.  The  defendants 
justified  under  a  warrant  issued  by  them  to  col- 
lect a  tax  voted  by  the  inhabitants  of  the  dis- 
trict to  purchase  a  site  for  a  school-house,  and 
to  erect  a  school-house  thereon.  The  district 
was  composed  of  parts  of  the  Counties  of  Niag- 
ara and  Orleans.  There  was  a  school-house  in 
the  district,  but  being  old  and  unfit  for  use,  it 
was  resolved  at  a  district  meeting  in  Oct., 1828, 
not  to  repair  it.  Dec.  6  following,  at  a  district 
meeting  it  was  resolved  that  the  trustees  be  in- 
structed to  call  on  the  School  Commissioners 
and  request  them  to  locate  a  site  for  a  school- 
house  on  a  certain  spot,  particularly  designat- 
ing it.  Dec.  20,  the  Commissioners  of  Com- 
mon Schools  for  the  Town  of  Royalton.  in  the 
County  of  Niagara,  gave  their  written  consent 
to  the  removal  of  the  school-house  site  to  the 
public  square,  near  the  meeting  house  in  the 
Village  of  Middleport,  but  the  assent  of  the 
Commissioners  of  Common  Schools  of  the 
Town  of  Shelby,  in  the  County  of  Orleans, 
into  which  latter  town  the  school  district  ex- 
tended, was  not  obtained.  A  resolution  was 
passed  at  a  district  meeting  that  $32  be  raised 
by  tax  for  purchasing  the  school-house  site, 
and  at  an  adjourned  meeting  held  Feb.  7,1829, 
$368  was  voted  to  be  raised  by  tax  for  the  pur- 
pose of  building  a  school-house.  In  pursuance 
of  these  resolutions,  a  tax  list  was  made  out 
and  a  warrant  issued  for  the  collection  of  the 
same.  The  amount  directed  to  be  levied  of 
Freeman  was  $50.30.  A  portion  of  which,  viz. : 
$17.05,  remaining  unpaid,  the  collector,  in  July, 
1829,  sold  5£  acres  of  wheat  growing  on  the 
land  of  Freeman  to  satisfy  such  balance.  The 
wheat  was  sold  to  Philip  Freeman,  a  son  of 
the  plaintiff,  for  the  precise  balance  of  the  tax 
remaining  due.  The  5j  acres  yielded  about 30 
bushels  to  the  acre,  worth  75  cents  per  bushel, 
the  expense  of  harvesting  and  preparing  the 
wheat  for  market  being  about  one  fourth  its 
value.  The  wheat  was  harvested  by  the  plaint- 
iff, and  his  son  Philip  never  exercised  any  acts 
of  ownership  over  it.  The  defendants  offered 
to  prove  by  Philip  Freeman  that  in  the  pur- 
chase of  the  wheat,  he  acted  as  the  agent  of  the 
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plaintiff,  that  he  bid  it  in  for  the  plaintiff,  and 
paid  for  it  with  the  money  of  the  plaintiff; 
38*]  which  evidence  *was  objected  to  by  the 
plaintiff  and  rejected  by  the  court.who  charged 
the  jury  that  the  district  had  no  power  to  raise 
a  tax  to  build  a  school- house  on  a  site  different 
from  that  on  which  the  old  school-house  was 
situated,  until  they  had  obtained  the  consent 
of  the  Commissioners  of  Schools,  as  well  of  the 
Town  of  Shelby  as  of  the  Town  of  Royalton, 
to  change  the  site;  and  that  as  the  vote  to  change 
the  site  was  passed  previous  to  obtaining  such 
assent,  the  whole  proceeding  was  void,  and  the 
defendants  were  not  protected  by  the  resolu- 
tions passed  at  the  district  meeting.  The  de- 
fendants excepted  to  the  charge,  and  the  jury 
found  a  verdict  for  the  plaintiff,  with  $93.41 
damages.  The  defendants  sued  out  a  writ  of 
error. 

Mr.  B.  F.  Butler,  for  the  plaintiffs  in  error. 
The  persons  competent  to  vote  at  a  school  dis- 
trict meeting  have  power  to  designate  a  site  for 
a  school-house,  and  to  vote  such  tax  as  they 
shall  deem  sufficient  to  purchase  a  site,  and  to 
build,  hire  or  purchase  a  school-house.  1  R. 
S.,  478,  sec.  61.  The  tax  in  question  was  voted 
at  a  legal  meeting,  in  Feb.,  1829.  At  a  meet- 
ing in  December  previous,  it  had  been  resolved 
to  apply  to  the  School  Commissioners  to  desig- 
nate a  site  for  a  new  school-house,  and  the  as- 
sent of  one  set  of  Commissioners  had  been  ob- 
tained; but  the  resolution  of  February  did  not 
refer  to  that  of  December,  and  had  no  neces- 
sary connection  with  it.  The  school-house  in 
the  district  had  become  old  and  unfit  for  use, 
and  it  was  competent  to  the  meeting  to  vote  a 
tax  to  rebuild  it.  The  resolution  did  not,  on 
its  face,  purport  to  raise  money  to  build  a 
school-house  on  a  different  site  from  where  the 
old  school-house  stood.  The  assent  of  one  set  of 
Commissioners  to  alter  the  site  was  obtai  ned ,  an  d 
it  not  being  shown  that  the  others  did  not  as- 
sent, their  assent  will  be  intended.  Allowing 
a  change  of  site  was  contemplated,  and  that  the 
assent  of  the  Commissioners  was  necessary, 
still  the  necessity  for  rebuilding  the  school- 
house  existing,  it  was  competent  to  the  meet- 
ing to  vote  the  tax,  the  money  to  be  applied 
according  to  circumstances  to  the  building  of 
a  school-house  on  the  old  or  new  site.  The  as- 
sent of  the  Commissioners  to  the  change  of  site 
might  as  well  be  obtained  afterwards  as  before. 
Their  assent  to  the  raising  of  a  tax  is  required 
39*]  only  where  the  tax  *exceeds  $400  ;  but 
if  such  previous  assent  was  necessary,  it  will 
be  intended  to  have  been  given,  until  the  con- 
trary be  shown.  Stark.  Ev.,pt.  4,1250.  But  if  the 
resolution  to  raise  the  tax  was  illegal,  the  trust- 
ees in  levying  it  acted  ministerially,  and  are  not 
responsible  for  its  validity.  The  remedy  of  the 
party  aggrieved  was  by  appeal  to  the  Commis- 
sioners. It  was  the  duty  of  the  trustees  to  make 
out  a  rate  bill  or  tax  list,  and  to  issue  a  war- 
rant for  the  collection  of  the  money;  they  have 
no  discretion  or  power  of  review.  If  they  err 
in  making  out  the  assessment  according  to  the 
directions  given  in  the  statute,  they  are  liable, 
but  not  otherwise.  They  cannot  be  responsible 
for  the  errors  of  the  district  meeting.  The  vote 
of  the  meeting  was  within  the  scope  of  its  or- 
dinary powers;  it  was  not  a  resolution  which 
under  no  circumstances  they  had  a  right  to 
pass,  and  the  trustees  are  protected  within  the 
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principles  adopted  in  Savacool  v.  Boughton,  5 
Wend.,  170;  see,  also,  1  Cai.,  91;  8  Johns.,  69; 
9  Id.,  229;  13  Id.,  444.  Besides,  the  plaintiff 
here  had  his  remedy  by  appeal  to  the  Commis- 
sioners, and  should  have  resorted  to  it.  1  R.  S. , 
478,  sec.  110;  2  Wend.,  287;  1  Cai.,  91. 

The  C.  P.  erred  in  excluding  the  evidence  that 
the  property  in  question  was  bought  in  by  an 
agent  of  the  plaintiff  himself  with  his  money  and 
for  his  benefit.  In  trespass  de  bonis,  etc.,  the 
measure  of  damages  generally  is  the  value  of 
the  property,  but  the  application  of  that  rule- 
to  this  case  is  manifestly  unjust  and  inequi- 
table. The  object  of  the  law  is  to  give  an  in- 
demnity, and  the  plaintiff  here  is  indemnified 
by  giving  him  the  sum  which  he  was  obliged 
to  pay  to  retain  his  property. 

Mr.  J.  C.  Spencer,  for  defendant  in  error. 
It  is  manifest  that  the  tax  was  imposed  to  build 
a  school-house  upon  a  new  site.  There  being 
a  school-house  for  the  district,  its  site  could 
not  be  changed  without  the  consent,in  writing, 
of  the  Commissioners  of  Common  Schools  of 
the  town  within  which  the  district  was  situate. 
1  R.  S.,  479,  sec.  66.  The  tax  could  not  legally 
be  imposed,  nor  the  money  collected,  in  antici- 
pation of  the  assent  to  be  subsequently  ob- 
tained. The  trustees  are  not  protected  within 
the  principles  of  the  case  of  Savacool  v.  Bough- 
ton,  *in  which  the  ministerial  officer  is  [*4O 
held  not  liable  for  the  execution  of  process,  al- 
though the  court  or  officer  from  whom  it  pro- 
ceeds has  not  in  fact  jurisdiction,  provided  that 
on  the  face  of  the  process  it  appears  that  the 
court  has  jurisdiction  of  the  subject-matter, 
and  there  is  nothing  to  apprise  the  officer  to  the 
contrary;  for  in  that  very  case  it  is  admitted, 
that  if  the  fact  of  the  want  of  jurisdiction  is  to 
be  presumed  to  be  within  the  knowledge  of  the 
officer,  he  is  bound  on  such  knowledge  in  oppo- 
sition to  the  statements  in  the  warrant,  to  re- 
frain from  acting.  Here  the  trustees  must  be 
presumed  cognizant  of  the  acts  of  the  district 
meeting,  and  to  have  been  acquainted  with  the 
objects  of  the  meeting  in  voting  the  tax  ;  and 
knowing  that  the  assent  of  the  Commissionera 
to  a  change  of  site  had  not  been  obtained,  they 
might  and  ought  to  have  refused  to  act.  Hav- 
ing the  right  to  refuse  to  act,  they  are  not  pro- 
tected. The  counsel  cited  6T.  R.,  443;  Cowp.,. 
640;  16  East,  21 ;  10  Mass.,  356,  105;  13  Id.,282. 
In  regard  to  the  rejection  of  the  evidence  of- 
fered, the  counsel  observed  that  if  the  son  of 
the  plaintiff  did  not  think  proper  to  claim  the 
benefit  of  his  purchase  of  the  wheat,  and  on  the 
contrary  made  a  present  of  it  to  his  father,  the 
defendants  would  claim  no  exemption  from 
liability  on  that  account,  but  were  responsible 
to  the  full  value  of  the  property  sold. 

Mr.  Butler,  in  reply,  remarked  that  the  case 
in  13  Mass.,  282,  cited  on  the  other  side,  was 
distinguishable  from  the  case  at  bar,  as  there 
the  resol  ution  under  which  the  defendants  acted 
was  not  within  the  scope  of  the  ordinary  powers 
of  the  meeting  who  adopted  it. 

By  the  Court,  Nelson,  /.  The  court  below 
erred  in  excluding  the  evidence  of  P.  Freeman, 
that  he  bid  off  the  wheat  as  the  agent  of  his- 
father,  and  the  jury  also  erred  in  finding  a  ver- 
dict to  the  amount  of  the  value  of  the  wheat. 
The  court  gave  no  directions  on  this  point  to 
the  jury,  but  their  exclusion  of  the  above  testi- 
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mony  sufficiently  indicated  their  opinion,  as 
that  decision  must  have  been  made  Upon  the 
ground  that  the  plaintiff  was  entitled  to  the 
value  of  the  property  sold.  The  evidence  abun- 
dantly shows  that  it  was  bid  off  for  the  benefit 
41*]  *of  the  plaintiff  ;  and  in  such  a  case,  a 
party  is  entitled  only  to  the  amount  of  the  bid 
and  the  interest  of  the  same,  which  is  the  true 
measure  of  damages. 

Though  the  material  facts  in  the  case  are  not 
very  clear,  I  consider  the  following  as  proved: 
that  the  district  was  composed  of  a  part  of  the 
Town  of  Royalton,  Niagara  Co.,  and  of  a  part 
of  the  Town  of  Shelby,  Orleans  Co.;  that  the 
district  owned  a  school-house  and  the  site  upon 
which  it  stood.  In  such  a  state  of  things,  the 
inhabitants  had  no  authority  to  change  the  site 
without  the  consent  of  the  Commissioners  of 
Common  Schools  of  each  town  within  which 
the  district  was  situated,  1  R.  L.,  479,  sec.  66; 
and  as  a  necessary  consequence,  I  consider  the 
tax  voted  Dec.  20,  1828,  of  $30,  to  purchase  a 
site,  unauthorized  and  void.  The  tax  voted 
Feb.  7,  1829,  of  $368,  to  build  a  school-house 
in  the  district,  as  declared  on  its  face,  was  no 
doubt  within  the  express  authority  of  the  dis- 
trict meeting,  1  R.  S.,  478,  sec.  61  ;  and  they 
had,  Oct.  13,  before,  voted  that  they  would  not 
repair  the  old  school-house,  which  appears  to 
have  been  decayed  and  unfit  for  use.  But  it  is 
plain  that  this  tax  was  voted  for  the  purpose  of 
building  a  school-house,  not  upon  the  old  site, 
but  upon  the  one  directed  to  be  purchased  which 
might  have  affected,  and  no  doubt  did  essen- 
tially affect  that  vote.  If  the  district  had  been 
aware  that  they  had  no  power  to  pass  the  reso- 
lution changing  the  site,  or  to  build  a  school- 
house  thereon,  they  probably  would  not  have 
raised  any  money  for  that  purpose;  or  if  they 
had  voted  to  raise  money  to  build  a  school-house 
knowing  it  must  be  built  upon  the  old  site,  it 
might  and  probably  would  have  affected  the 
amount  raised,  as  the  new  site  was  on  the  pub- 
lic square  in  a  village.  We  must  look  beyond 
the  resolution  to  ascertain  whether  the  inhabit- 
ants of  the  district  had  the  power  to  pass  the 
resolution  to  raise  the  money  at  the  time  of  the 
vote  ;  whether  they  were  acting  within  the 
power  conferred  upon  them  by  the  statute,  and 
in  doing  so,  we  see  to  be  sure  they  had  power 
to  raise  money  to  build  a  school-house,  but  not 
to  raise  money  to  build  on  the  new  site.  They 
might  as  well  have  voted  to  raise  money  to 
42*]  build  one  in  the  next  district,  or  *out  of 
the  county,  as  on  the  new  site.  The  object  and 
use  of  the  money  raised  must  be  taken  into  the 
account  in  determining  the  authority  to  raise 
it,  and  should  come  within  the  provisions  and 
intentions  of  the  Act.  I  am  inclined,  therefore, 
to  the  opinion  that  the  resolution  of  Feb.  7, 
1829,  was  also  unauthorized.  If  either  resolu- 
tion was  void,  it  vitiates  the  assessments  both 
sums  voted  were  included  therein. 

But  admitting  the  resolutions  to  raise  the 
money  unauthorized,  are  the  trustees  liable  in 
an  action  of  trespass  for  the  assessment,  and 
warrant  to  the  collector  ?  The  Statute,  1  R. 
S.,  481,  sec.  75,  defines  their  powers  and  du- 
ties, among  others,  to  call  special  meetings  of 
the  inhabitants  of  the  district,  when  they  shall 
deem  proper;  to  give  notice  of  special,  annual 
and  adjourned  meetings,  if  the  clerk  is  absent, 
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or  incapable  to  make  out  a  tax  list  voted  by 
any  meeting,  etc. ;  to  annex  to  such  list  a  war- 
rant directed  to  the  collector,  to  purchase  or 
lease  a  site  for  the  district  school-house  as  des- 
ignated by  a  meeting  of  the  district,  to  build 
the  same,  to  employ  teachers  and  pay  them;  in 
a  word,  these  officers  have  almost  the  entire  con- 
trol and  direction  of  the  various  interests  and 
concerns  of  the  district,  as  will  appear  from  an 
examination  of  the  Common  School  Act,  and 
I  cannot  but  view  them  in  the  light  of  parties, 
to  most  of  the  proceedings  of  their  district 
rather  than  as  ministerial  officers,  bound  to 
obey  the  mandate  of  a  superior.  They  can  put 
the  district  in  motion  as  well  as  be  put  in  mo- 
tion by  it,  having  the  power  to  call  special 
meetings  when  they  think  necessary  and  prop- 
er. In  this  very  case  it  was  probably  an  omis- 
sion of  their  duty  that  renders  the  votes  of  the 
district  nugatory.  They  were  required  by  the 
resolution  of  Dec.  6  to  call  on  the  School  Com- 
missioners and  request  them  to  locate  the  site 
designated  therein;  and  Dec.  20  the  written 
consent  of  those  of  Royalton  was  obtained,  and 
an  application  to  those  of  Shelby,  no  doubt, 
would  have  been  equally  successful,  which 
would  have  authorized  the  proceedings  of  tne 
district  under  which  the  trustees  have  acted  in 
making  the  tax  list  and  issuing  the  warrant. 
Their  powers  and  duties  being  so  extensive 
and  exclusive  in  the  management  of  all  the  af- 
fairs of  the  district,  a  correspondent  vigilance 
and  attention  of  the  rights  of  the  district 
should  be  required  from  Them;  and  I  perceive 
*no  great  hardship  in  holding  them  re-  [*43 
sponsible  for  the  execution  of  an  illegal  resolu- 
tion or  vote  proceeding  from  a  district  meet- 
ing, than  in  holding  a  party  liable  for  the  exe- 
cution of  process  issued  by  a  court  without  au- 
thority. They  are  not  bound  to  carry  into  ef- 
fect such  illegal  resolutions.  The  resolutions 
of  such  meetings  are  often  passed  by  the  pro- 
curement of  the  trustees,  and  the  trustees  are 
generally  looked  to  as  the  advisers  of  all  meas- 
ures in  which  the  interest  of  the  district  is  con- 
cerned; they  can  at  any  time  call  a  special 
meeting  of  the  inhabitants  to  revise  and  cor- 
rect any  erroneous  or  illegal  step.  For  these 
reasons  I  am  of  opinion  that  trespass  lies 
against  them,  in  a  case  like  the  present.  Even 
if  viewed  in  the  character  of  ministerial  offi- 
cers, I  think  they  would  be  liable,  on  the  ground 
that  the  resolution  of  Dec.  20  showed  on  its 
face  that  it  was  passed  without  authority.  It 
raised  money  ''  to  purchase  a  site  for  a  school- 
house,"  when  the  district  already  had  one,  and 
which  of  course  must  have  been  known  to  the 
trustees;  and  as  before  remarked,  if  the  trust- 
ees acted  without  authority  in  respect  to  one  of 
the  votes  or  resolutions,  the  whole  proceeding 
is  vitiated  and  void.  For  the  error  of  the  court, 
however,  in  rejecting  the  proof  offered,  which 
led  to  the  erroneous  assessment  of  damages, 
the  judgment  must  be  reversed. 

Judgment  reversed,  with  single  costs;  venire 
de  novofrom  Niagara  C.  P. 

Trustees  of  school  districts— .Duties,  powers  and  lia- 
bilities itf—Tnx  lixt  and  warrant.  Cited  in— 11  Wend., 
83 ;  17  Wend.,  439 ;  10  Barb.,  295 ;  38  Barb.,  44. 

Measure  of  damages  — Sale  under  illegal  process. 
Cited  in— 16  Wend.,  609 :  1  Denio.  413 :  5  Denio,  186  ; 
34  N.  Y..  366;  14  Hun,  251 ;  40  Wis,,  620;  47  Pa.  St., 
122. 
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44*]   *PECK  v.  FARRINGTON  ET  AL. 

Action,  for  Price  of  Machine  which  Infringed 
Patent,  by  Third  Party  to  whom  Notes  made 
Payable — Can  only  Recover  on  the  Notes — Ex- 
emplification of  Letters  Patent  as  Evidence. 

In  an  action  for  the  price  of  a  machine  for  mak- 
ing shingles  sold  by  A  to  B,  for  which  notes  were 
taken  payable  to  C,  where  it  appeared  that  the  ma- 
chine was  worthless  and  an  infringement  of  a  pat- 
ent right  granted  to  a  third  person,  but  the  prin- 
cipal value  of  the  article  sold  consisted  in  that  the 
running  gear  of  the  machine  was  valuable,  it  was 
held,  that  C  was  not  entitled  to  recover  the  notes, 
on  account  of  the  failure  of  consideration,  nor  for 
the  running  gear  under  a  general  count,  as  it  was 
sold  by  A  and  not  by  C. 

An  exemplification  of  letters  patent  for  an  im- 
provement in  machinery  granted  by  the  TJ.  S.,  and 
a  specification  accompanying  the  same,  certified  by 
the  Secretary  of  State,  under  the  seal  of  his  depart- 
ment, is  admissible  in  evidence,  and  in  such  case 
the  drawing  referred  to  in  the  specification  need 
not  be  exemplified. 

Citations— 1  Wend.,  561 ;  1  Stark.,  181. 

rPHIS  was  an  action  of  assumpsit,  tried  at  the 
1  Greene  Circuit  in  Oct.,  1829,  before  the 
Hon.  William  A.  Duer,  then  one  of  the  Circuit 


The  declaration  contained  four  counts  ;  the 
first  two  on  promissory  notes,  the  third  for 
money  paid,  etc.,  and  the  fourth  for  goods, 
chattels,  wares  and  merchandise  sold  by  the 
plaintiff  to  the  defendants.  The  notes  were  for 
$32.50  each,  given  in  consideration  of  a  ma- 
chine for  making  shingles  sold  by  one  Jonas 
Poppino  to  the  defendants.  The  machine  was 
proved  to  be  utterly  worthless,  and  in  addi- 
tion thereto  the  defendants  showed  that  it  was 
an  infringement  upon  a  patent  right  granted  to 
one  William  Earl.  An  exemplification  of  the 
patent  to  Earl,  containing  a  specification  of  his 
improvement,  certified  by  the  Secretary  of 
State  of  theU.  S.,  under  the  seal  of  his  depart- 
ment, was  read  in  evidence,  although  objected 
to  by  the  defendants.  -  The  plaintiff  then  of- 
fered to  prove  that  the  running  gear  of  the  ma- 
chine was  separate  and  distinct  from  the  ma- 
chine, and  that  it  was  not  patented,  and  of- 
f  erred  to  show  the  value  thereof;  this  evidence 
was  objected  to,  but  the  objection  was  over- 
ruled. It  was  proved  that  the  running  gear 
communicated  power  to  the  machine  by  means 
of  a  band  running  upon  a  wheel  or  drum,  and 
would  answer  as  well  for  a  carding-machine 
or  other  machinery  requiring  similar  power, 
as  for  a  shingle-machine.  Several  witnesses 
46*]  *stated  their  estimate  of  its  value.  It 
was  admitted  by  the  parties  that  Jonas  Pop- 
pino was  the  real  plaintiff,  and  that  the  notes 
weredrawn  by  the  defendants,  payable  to  Peck, 
the  nominal  plaintiff,  on  the  supposition  that 
he  was  the  owner  of  the  machine.  The  judge 
charged  the  jury  that  the  plaintiff  was  not  en- 
titled to  recover  for  the  machine  as  such,  but 
that  they  might  find  a  verdict  for  the  plaintiff 
for  the  value  of  the  running  gear,  independent 
of  the  machine.  The  jury  gave  a  verdict  for 
the  plaintiff  for  $42.50.  The  plaintiff  having 
excepted  to  the  charge  of  the  judge,  moved  for 
a  new  trial. 

Mr.  S.  Sherwood,  for  the  plaintiff. 

Mr.  J.  Li.  Bronk,  for  the  defendants. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff, if  he  recovers  at  all,  must  recover  on  the 
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notes,  and  on  them  alone.  The  notes  were  giv- 
en for  the  machine,  and  with  the  machine  the 
running  gear  wag  delivered.  The  whole  was 
included  in  the  notes  which  were  given  to  Peck, 
the  plaintiff  in  the  record.  He  is  the  plaintiff, 
and  the  recovery  must  be  in  his  name.  He  has 
no  claim  except  upon  the  notes;  he  sold  no 
goods  or  chattels  to  the  defendants;  they  were 
sold  by  Poppino,  who  is  not  a  party  to  the  rec- 
ord, although  he  is  the  party  in  interest. 

It  seems  to  me,  therefore,  that  the  only  ques- 
tion in  the  case  is  whether  the  exemplification 
of  Earl's  patent  and  the  specification  accom- 
panying it  were  properly  received  in  evidence. 
The  Act  of  Congress  to  promote  the  progress 
of  useful  arts,  passed  in  1793,  expressly  pro- 
vides that  the  specification  of  a  patented  art, 
machine  or  improvement,  "  shall  be  filed  in 
the  office  of  the  Secretary  of  State;  and  certi- 
fied copies  thereof  shall  be  competent  evidence 
in  all  courts,  when  any  matter  or  thing  touch- 
ing such  patent  right  shall  come  in  question." 
This  is  conclusive  as  to  the  specification.  As 
to  the  exemplification  of  the  patent  itself,  that 
stands  upon  the  common  law  rules  of  evidence. 
Where  the  original  document  is  of  a  public  nat- 
ure, an  exemplification  of  it,  if  it  be  a  record 
or  a  sworn  copy,  is  admissible  in  evidence,  1 
Stark.,  181;  and  the  reason  is  because  public 
documents  cannot  be  removed  without  incon- 
venience *and  danger  of  being  lost  or  [*46 
damaged,  and  the  same  document  might  be 
wanted  in  two  places  at  the  same  time.  The 
law  of  evidence  must  have  been  so  understood 
by  Congress  when  they  permitted  a  certified 
copy  of  the  specification  to  be  evidence,  but 
were  silent  as  to  the  patent  itself.  In  Catlett  v. 
Pacific  Ins.  Co.,  1  Wend.,  561,  it  was  decided 
that  a  copy  of  a  register  of  a  vessel,  certified 
by  the  Register  of  the  Treasury,  and  his  of- 
ficial station  proved  under  the  seal  of  the 
Treasury  Department,  was  competent  evidence. 

The  objection  that  the  model  or  drawing  was 
not  exemplified  cannot  prevail;  that  could  not 
be  necessary  to  enable  witnesses  of  skill  to  de- 
termine whether  the  machine  in  question  was 
an  infringement.  I  am  of  opinion  that  the  ex- 
emplification was  properly  received  in  evi- 
dence, and  that  the  consideration  of  the  note 
failed.  The  plaintiff  was  not  entitled  to  recover 
anything. 

A  new  trial  must  be  granted,  with  costs  to 
abide  the  event. 

Distinguished— 3  Denio,  241. 
Cited  in— 17  Barb.,  599. 


McKINSTER  v.  BANK  OF  UTICA. 

Case  or  Assumpsit  Lies  against  Bank  for  Fail- 
ure to  Take  Steps  to  Charge  Indorsers  on  Note 
Left  for  Collection —  What  Parties  may  Sue. 

A  bank,  where  a  note  is  left  for  collection,  are 
chargeable  either  in  case  or  atvnimpstt  for  neglecting- 
the  proper  measures  to  charge  indorsers. 

Where  A  was  the  holder  of  a  negotiable  note  and 
turned  it  out  to  B  as  collateral  security  for  the  pay- 
ment of  a  debt  due  to  the  latter,  who  left  the  note 
at  a  bank  for  collection,  and  the  Bank  neglected  to 
give  notice  of  non-payment  to  the  indorsers.where- 
by  the  money  specified  in  the  note  was  lost  to  A, 
who  was  obliged  to  pay  its  amount  to  B,  it  was  held, 
that  an  action  lay  against  the  Bank  at  the  suit  of  A, 
although  he  never  had  any  intercourse  with  the 
Bank  in  relation  to  the  note. 

WEND.  9. 


1832 


McKiN8TER  v.  BANK  OP  UTICA. 


46 


So,  also,  it  was  held,  that  the  suit  was  properly 
"brought  in  the  name  of  A,  although  it  appeared  that 
he  had  assigned  his  interest  in  the  note  to  third  per- 
sons. 

Citations— 20  Johns.,  372:  3  Cow..  663  ;  3  East,  62, 
69,  70 :  2  Wils..  319 ;  1  Chit.  PL,  3, 4, 5, 134, 135,  tit.  Ac- 
tion on  the  Case. 


was  a  special  action  on  the  case  against 
J.  the  defendants,  for  neglecting  to  give  no- 
lice  of  the  non-payment  of  a  note  left  with  them 
for  collection,  tried  at  the  Herkimer  Circuit, 
in  Mar.,  1830,  before  the  Hon.  Nathan  Will- 
iams, one  of  the  Circuit  Judges. 

The  plaintiff  was  the  holder  of  a  note  for 
.$600,  made  by  J.  C.  Dann,  indorsed  by  D. 
:Sprague  and  J.  Dygert,  bearing  date  Oct.  2, 
47*1*1827,  payable  at  the  Bank  of  Utica  7 
months  after  date.  Being  indebted  to  one  W. 
J.  Pardee  in  the  sum  of  $1,500,  McKinster  de- 
livered the  note  of  Dann  to  Pardee  as  collator - 
.al  security,  who  was  authorized  to  receive  the 
money  thereon,  and  apply  the  same  towards 
payment  of  the  debt  due  to  him.  Previous  to 
1he  note  becoming  due,  Pardee  left  it  at  the 
Bank  of  Utica  for  collection.  The  note  having 
become  due,  and  notice  of  non-payment  not 
having  been  given  to  the  indorsers,  Pardee 
took  the  note  from  the  Bank  and  called  on  the 
plaintiff  for  payment  who,  in  the  summer  of 
1828,  paid  him  the  amount  thereof,  and  the 
note  was  redelivered  to  the  plaintiff.  Previous 
1o  its  becoming  due,  Dann  the  maker,  and 
Sprague,  one  or  the  indorsers,  became  insolv- 
ent. Dygert,  one  of  the  indorsers,  when  the 
note  became  due,  was  solvent  and  able  to  pay, 
but  has  since  become  insolvent.  Oct.  1, 1828, 
McKinster  assigned  the  $600  note  to  Mary 
Protheroe  and  Asa  Fuller,  the  proceeds  of 
which,  when  collected,  to  be  applied  to  the 
payment  of  certain  debts  due  to  his  assign- 
ees, and  to  indemnify  them  and  certain  oth- 
er persons  who  had  become  his  sureties  for 
the  payment  of  moneys  owing  by  him.  In 
Dec.,  1828,  McKinster  assigned  all  his  es- 
tate, and  obtained  his  discharge  as  an  insolv- 
ent debtor.  In  the  inventory  of  his  estate  the 
$600  note  is  specified,  but  no  claim  is  there- 
in made  against  the  Bank  on  account  of  the 
note.  In  addition  to  evidence  before  given 
further  to  prove  the  insolvency  of  Dann,  the 
plaintiff  gave  in  evidence  a  judgment  against 
Tiim  in  favor  of  Pardee,  obtained  in  Oct.,  1828, 
in  a  suit  ou  the  $600  note,  commenced  May  17, 
1828;  and  also  gave  in  evidence  an  execution 
thereon  returned  nuUabona,  in  Feb.,  1829;  this 
evidence  was  received,  although  objected  to 
by  the  defendants.  The  counsel  for  the  de- 
fendants raised  various  objections  to  a  recov- 
ery, all  of  which  were  overruled  by  the  judge, 
who  submitted  to  the  jury  the  question,  wheth- 
er the  note  was  or  was  not  left  with  the  de- 
fendants for  collection,  the  evidence  as  to  that 
fact  being  contradictory;  the  testimony  on  the 
part  of  the  plaintiff  being  positive  that  the  note 
was  so  left,  and  on  the  part  of  the  Bank  that  it 
was  offered  for  discount,  and  having  been  re- 
jected, was  put  among  other  rejected  notes  in 
the  Bank,  and  was  never  called  for,  or  any  in- 
48*]  structions  *given  in  relation  to  it  until 
after  its  maturity.  The  jury  found  for  the 
plaintiff,  for  the  amount  of  the  note  and  inter- 
est. The  defendants  move  for  a  new  trial. 

Mr.  S.  Beardsley,  for  the  defendants. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 
WEND.  9.  N..Y.IR. '11. 


By  the  Court,  Sutherland,  J.  The  ques- 
tion whether  the  note  was  or  was  not  left  with 
the  Bank,  and  received  by  them  for  collection, 
was  distinctly  and  fairly  submitted  by  the 
judge  to  the  jury,  and  they  have  found  that  it 
was.  The  evidence  upon  this  point  was  con- 
tradictory, and  the  verdict  of  the  jury  must  be 
held  conclusive. 

It  was  admitted  that  no  notice  had  ever  been 
given  by  the  defendants  to  the  indorsers.  That 
it  is  the  duty  of  a  bank  with  whom  negotiable 
paper  is  left  for  collection,  to  take  the  neces- 
sary measures  to  charge  the  indorsers, upon  de- 
fault of  the  maker,  and  that  they  are  responsi- 
ble to  the  owner  of  the  note  for  a  neglect  or 
omission  to  perform  such  duty,  is  fully  estab- 
lished by  the  case  of  Smedes  v.  Dk.  of  Utica,  20 
Johns.,  372,  and  the  same  case  in  error,  3 
Cow.,  663.  That  was  an  action  of  ansumpstt, 
charging  the  omission  of  the  defendant  to  give 
notice  to  the  indorsers  as  a  violation  of  an  im- 
plied contract.  Here  it  is  charged  as  a  breach 
of  duty;  either  form  of  action  may  be  main- 
tained. Ootett  v.  Radnidge,  3  East,  62,  and  par- 
ticularly Ld.  Ellenborough's  opinion,  69,  70; 
Dickson v.  Clifton,  2  Wils.,  319;  1  Chit.  PI.,  134, 
135,  tit.  Action  on  the  Case. 

The  principal,  if  not  the  only  question  in  this 
case,  is  whether  the  action  is  properly  brought 
in  the  name  of  the  present  plaintiff.  The  note 
in  question  bore  date  Oct.  2,  1827,  and  was 
payable  seven  months  after  date,  to  wit:  May 
5,  1828.  It  appeared  from  the  testimony  of 
William  J.  Pardee  that  the  plaintiff  being  in- 
debted to  him  in  the  sum  of  $1,500,  after  the 
note  was  made,  and  before  it  was  payable, 
turned  out  this  and  another  note  for  $300,  in 
part  payment  of  said  debt.  That  the  agree- 
ment was,  that  if  the  notes  were  paid,  the 
amount  was  to  be  applied  by  the  witness  to  his 
*debt ;  but  if  not  paid,  the  plaintiff  was  [*49 
still  to  be  responsible.  The  witness  stated  in 
express  terms  that  he  did  not  consider  himself 
the  owner  of  this  note  ;  but  he  had  the  control 
of  it,  and  the  money  would  have  been  his  if 
the  note  had  been  paid.  The  plaintiff  paid  the 
witness  the  amount  of  this  note  after  it  was  re- 
ceived back  from  the  Bank,  and  the  witness 
then  returned  the  note  to  the  plaintiff.  The 
witness  left  the  note  at  the  Bank, and  the  plaint- 
iff never  had  any  intercourse  with  the  Bank  in 
relation  to  it.  Under  these  circumstances  the 
defendants  contend  that  their  contract,  what- 
ever it  was,  was  made  with  Pardee,  and  that 
the  action  should  have  been  brought  in  his 
name,  and  not  in  the  name  of  McKinster.  If 
the  action  had  been  assumpsit,  it  might  have 
been  necessary  to  have  stated  the  arrangement 
with  the  Bank  and  the  agency  of  Pardee  in 
the  transaction  with  more  particularity  than 
is  done  in  this  declaration.  But  even  assump- 
»it  might  have  been  maintained  in  the  name  of 
McKinster,  upon  the  evidence  of  Pardee.  Mc- 
Kinster was  the  only  person  legally  interested 
in  having  the  indorsers  duly  charged  ;  he  was 
absolutely  bound  to  pay  the  amount  of  this 
note  to  Pardee,  if  the  note  itself  was  not  paid 
at  maturity.  The  property  of  the  note  was  not 
vested  in  Pardee  ;  he  held  it  as  collateral  se- 
curity only,  to  be  returned  if  not  paid.  The 
undertaking  of  the  defendants  to  give  notice 
to  the  indorsers  of  the  non-payment  of  the  note 
by  the  maker,  was  for  the  benefit  of  the  plaint- 
34  52» 
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iff.  The  legal  interest  in  such  contract  was  in 
him  alone,  and  even  an  action  of  assumpsit  not 
only  might,  but  should  have  been  brought  in 
his  name.  1  Chit.  PI.,  3-5,  and  cases  cited. 
His  right  to  maintain  the  action  in  its  present 
form  is  still  more  clear.  The  injury  has  fallen 
upon  him,  and  he  is  entitled  to  the  redress 
which  the  law  affords.  1  Chit  PI.,  135. 

But  this  suit  is  in  fact  brought  for  the  ben- 
efit of  Asa  Fuller  and  others,  to  whom  this 
note,  with  whatever  claim  the  plaintiff  had 
against  the  defendants  in  relation  to  it,  was  as- 
signed by  the  plaintiff,  Oct.  1,  1828.  Another 
note  for  $300  was  also  assigned  at  the  same 
time,  and  the  debts  for  the  security  of  which 
they  were  assigned,  exceeded  $1,400  ;  so  that 
5O*]  *if  this  assignment  was  valid,  of  which 
there  is  no  question,  the  plaintiff  had  no  inter- 
est in  this  note  remaining  in  himself  and,  of 
course,  none  passed  by  his  assignment  under 
the  Insolvent  Act  made  Dec.  30, 1828  ;  and  the 
point  raised  by  the  defendants,  that  those  as- 
signees should  have  been  a  party  to  this  suit, 
is  disposed  of.  Although  the  plaintiff's  inter- 
est in  this  cause  of  action  passed  by  the  assign- 
ment of  Oct.  1,  1828,  to  Asa  Fuller  and  others 
the  suit  was  properly,  and  of  necessity,  brought 
in  his  name. 

The  insolvency  of  Dann,  the  maker  of  the 
note,  was  sufficiently  proved,  independently  of 
the  judgment  and  execution  and  return,  which 
were  objected  to  by  the  defendants.  •  If  im- 
properly admitted,  therefore,  it  would  not, 
upon  a  case,  be  a  sufficient  ground  for  a  new 
trial. 

On  ihe  whole,  I  am  of  opinion  that  the  motion 
for  a  new  trial  ought  to  be  denied. 

Affirmed— 11  Wend.,  473. 

Doubted— 41  Barb.,  350  ;  27  How.  Pr.,  64. 

Cited  in— 15  Wend.,  487;  22;Wend.,  228:  «  Barb., 
399 ;  17  Abb.  Pr.,  271 ;  6  Rob.,  350 ;  38  Mo.,  64 ;  26  Am. 
Rep.,  120  (28  La..  921). 


THE  PEOPLE,  ex  rel.  GAULT, 

VAN  NOSTRAND. 

Forcible  Entries  and  Detainers —  Who  may  Pro- 
ceed Under  Statute — Proof  of  Actual  Posses- 
sion. 

A  party  peaceably  in  the  actual  possession  of 
lands  at  the  time  of  a  forcible  entry,  or  in  the  con- 
structive possession  thereof  at  the  time  of  a  forci- 
ble holding' out,  is  entitled  to  proceed  under  the 
Statute  of  Forcible  Entries  and  Detainers,  although 
he  is  neither  seised  of  a  freehold  nor  possessed  of  a 
term  of  years  in  the  premises. 

Proof  of  actual  possession  is  sufficient  to  support 
the  allegation  in  the  inquisition,  that  the  complain- 
ant was  possessed  in  fee  simple. 

Citations— 3  Bac.,  256,  257,  E ;  1  Hawk.,  374,  283,  sec. 
38,  ch.  64;  13  Johns.,  340:  8  Cow.,  226;  1  Hall,  240;  2 
R.  8.,  508,  sec,  3, 6. 11  ;  4  Bl.  Com.,  148 ;  11  Johns.,  510 ; 
2  R.  8.,  509;  5  Wend.,  281. 

YAN  NOSTRAND  was  proceeded  against 
under  the  Statute  of  Forcible  Entries  and 
Detainers,  before  a  judge  of  the  Madison  C.P. 
An  inquisition  was  found  that  Gault,  the  relat- 
or,  Apr.  21, 1830,  was  possessed  in  fee  simple 
of  a  certain  messuage,  with  the  appurtenances, 
situate,  etc.,  and  that  on  the  day  and  year 
aforesaid.  Van  Nostrand,  with  force  and  arms, 
etc.,  entered  and  expelled  Gault  from  the  pos- 
session thereof,  and  from  that  day  until  the 
finding  of  the  inquisition,  kept  out,  etc.  Van 
Nostrand  traversed  the  inquisition,  and  the 
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proceedings  being  removed  into  this  court  by 
certiorari,  the  case  was  brought  to  trial  at  the 
Madison  *Circuit  in  Sep.,  1830,  before  [*51 
the  Hon.  Nathan  Williams,  one  of  the  Circuit' 
Judges. 

On  the  part  of  the  plaintiffs,  a  deed  of  the 
premises  in  question  was  produced  from  David 
Tuttle  to  the  relator,  bearing  date  Jan.  1, 1819; 
and  the  defendant  then  admitted  the  forcible 
entry  and  detainer  complained  of,  and  all  other 
proofs  entitling  the  plaintiffs  prima  facie  to  a 
verdict,  and  gave  in  evidence  on  his  part  a. 
mortgage  of  the  premises  in  question,  executed 
by  the  relator  to  David  Tuttle,  bearing  date 
Jan.  1,  1819,  to  secure  the  payment  of  $2,200, 
the  whole  of  which  became  due  in  1827  ;  and 
showed  a  foreclosure  of  the  mortgage,  and  that 
the  mortgaged  premises  were  purchased  in  by 
the  mortgagee  The  defendant  then  offered  to- 
prove  that  in  May,  1829,  Tuttle  instituted  pro- 
ceedings under  the  Landlord  and  Tenant  Act. 
Laws  of  1820,  p.  176,  etc.,  and  was  put  into- 
possession  of  the  premises,  and  that  he,  the- 
defendant,  held  under  Tuttle.  This  evidence- 
was  objected  to,  and  rejected  by  the  judge. 
The  defendant  then  insisted  that  the  plaintiffs- 
were  not  entitled  to  a  verdict :  1.  Because  by 
the  inquisition  it  was  found  that  the  relator 
was  seised  of  the  premises  in  fee  simple,  and 
from  the  evidence  adduced  it  appeared  he  had': 
no  title  or  right  to  the  possession  of  the  same  ;. 
and  2.  That  Tuttle  having  been  put  into  pos- 
session of  the  premises  under  color  of  legal' 
proceedings,  and  the  defendant  holding  under 
Tuttle,  the  inquisition  for  a  forcible  entry  and 
detainer  could  not  be  maintained.  The  judge 
overruled  these  objections,  and  charged  the 
jury  that  the  plaintiffs  were  entitled  to  a  ver 
diet.  The  jury  found  accordingly.  The  de- 
fendant moved  for  a  new  trial. 

Mr.  T.  Jenkins,  for  the  defendant. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  The  counsel  on< 
both  sides  seem  to  have  overlooked  the  provis- 
ions of  the  Rev.  Stat.  in  relation  to  forcible  en- 
tries and  detainers,  which  have  essentially 
changed  the  law  applicable  to  that  subject 
from  what  it  has  heretofore  been  understood 
to  be.  If  this  case  was  to  be  determined  inde- 
pendent *of  those  statutes,  I  apprehend  [*52 
the  verdict  could  not  be  sustained  against  the 
objection  that  the  complainant  was  neither 
seised  of  a  freehold  nor  possessed  of  a  term  of 
years  in  the  premises.  3  Bac.,  256,  257,  letter 
E  ;  1  Hawk.,  283,  sec.  38,  ch.  64  ;  13  Johns., 
340  ;  8  Cow.,  226  ;  1  Hall.  (S.  C.),  240. 

By  2  Rev.  Stat.,  508,  sec. 3,  the  complaint  to 
be  made  to  the  judge  is  to  be  accompanied  with 
an  affidavit  of  the  forcible  entry  and  detainer, 
and  that  the  complainant  has  "  an  estate  of 
freehold  or  for  term  of  j'ears  in  the  premises 
then  subsisting,  or  some  other  right  to  the  pos- 
session thereof,  stating  the  same  ; "  and  the 
judge  is  thereupon  to  issue  a  precept,  etc.  By 
the  llth  section  of  this  Act,  it  is  provided  that 
on  the  trial  of  the  traverse,  the  complainant 
shall  only  be  required  to  show,  in  addition  to 
the  forcible  entry  or  detainer  complained  of, 
"  that  he  was  peaceably  in  the  actual  possession 
of  the  premises  at  the  time  of  a  forcible  entry, 
or  was  in  the  constructive  possession  of  the 
premises  at  the  time  of  a  forcible  holding  out."' 
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The  only  defense  allowed  to  the  defendant  on 
the  traverse  is  the  denial  of  the  forcible  entry 
or  forcible  holding  out,  or  showing  that  he  or 
his  ancestors,  or  those  whose  estate  he  has,  have 
been  in  the  quiet  possession  of  the  premises 
three  whole  years  together  next  before  the  in- 
quisition found,  and  that  his  interest  is  not  de- 
termined. Sees.  6,  11. 

These  new  provisions  very  properly  bring 
back  the  Statute  of  Forcible  Entry  and  De- 
tainer, among  the  most  valuable  of  our  reme- 
dial statutes,  to  the  original  intent  and  purpose 
for  which  the  numerous  English  Acts  of  which 
our  old  statute  was  substantially  a  copy  were 
passed,  to  wit:  to  prevent  individuals  from  do- 
ing themselves  right  by  force,  and  to  protect 
persons  in  the  peaceable  occupation  of  lands 
from  a  forcible  dispossession  without  the  au- 
thority of  law.  4  Bl.  Com.,  148;  1  Hawk.,  274. 
The  construction  of  the  English  Statutes  by 
their  courts.and  which  had  been  followed  here, 
had  narrowed  down  the  remedy  under  them  to 
cases  where  the  relator  was  seised  of  a  freehold, 
or  was  possessed  of  a  term  for  years,  and  the 
consequence  was  in  in  every  other  instance  of 
a  forcible  entry  or  detainer,  so  far  as  this  rem- 
eny  was  concerned,  the  wrong-doer,  though  he 
53*]  entered  by  force  and  without  right,  *was 
preferred  to  the  quiet  occupant  thus  dispos- 
sessed; for  if  the  former  could  show  on  the 
traverse  that  the  latter  had  no  estate  within  the 
purview  of  these  Acts,  as  thus  construed  by  the 
courts,  he  was  entitled  to  the  verdict. 

It  is  objected  by  the  defendant,  that  as  the 
indictment  alleges  a  possession  in  fee  simple  in 
the  relator,  the  complainant  was  bound  to  show 
such  an  estate  on  the  trial.  Under  the  Revised 
Statutes,  as  has  already  appeared,  the  nature 
of  the  estate  has  become  immaterial;  possession 
is  sufficient,  and  I  apprehend  the  allegation  of 
the  estate,  in  addition  to  the  possession,  may 
be  rejected  as  surplusage.  But  if  it  was  neces- 
sary to  establish  the  fact,  as  alleged  in  the  in- 
dictment, the  proof  of  possession  was  evidence 
of  it,  11  Johns.,  510,  and  the  defendant  is  not 
at  liberty  to  rebut  the  inference  drawn  from 
such  evidence,  by  showing  the  kind  of  estate 
which  the  complainant  has  in  the  premises.  2 
R.  S.,  508,  509,  sees.  6,  11. 

The  proceedings  before  the  judge  to  remove 
the  relator  under  the  Landlord's  Act  were  coram 
non  judice  and  void.  Evertson  v.  Button,  5 
Wend.,  281. 

The  forcible  entry  and  detainer  was  expressly 
admitted  by  the  defendant  on  the  trial,  which 
excused  the  complainant  from  introducing  evi- 
dence on  that  part  of  the  case.  The  defendant 
cannot  now  take  this  objection. 

Motion  for  new  trial  denied. 

Limited— 17  Wend.,  281. 

Cited  in-9  Wend.,  303;  11  Wend.,  158;  43  N.Y.,  158: 
39  Barb.,  209;  7  How.  Pr.,  170;  23  How.  Pr.,  461;  1  Daly, 
46;  14  Mich..  471;  — ,  12  Am.  Rep.  96  (51  N.  H.f  217). 


ANDREWS  ET  AL.  v.  SMITH. 

Merger — A  Security  is  only  Extinguished  by  An- 
other, wJien  of  a  Higher  Nature. 

A  judgment  in  a  justice's  court  is  not  extinguished 
by  a  judgment  subsequently  obtained  upon  it  in 


NOTE.— Merger—  Higher  security.  See,  Day  v.  Leal. 
14  Johns.,  404,  note.  See,  also,  Clement  v.  Brush,  3 
Johns.  Cas.,  180,  note. 
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another  justice's  court ;  the  general  principal  gov- 
erning in  such  cases  is,  that  a  security  of  a  higher 
nature  extinguishes  inferior  securities,  but  not  se- 
curities of  an  equal  degree. 

Citations— 11  Johns.,  517;  5  Wend.,  129,  222. 

ERROR  from  the  Marine  Court  of  N.  Y.  An- 
drews obtained  a  judgment  in  one  of  the 
Ward  Courts  of  N.  Y.  against  Smith,  on  which 
he  commenced  a  suit  against  Smith  in  a  jus- 
tice's court  in  the  County  of  Kings,  and  ob- 
tained judgment.  On  this  last  judgment  An- 
drews sued  out  an  execution,  *on  which  [*54 
Smith  was  arrested  and  imprisoned,  and  after 
30  days  discharged;  subsequent  to  which  An- 
drews sued  out  an  execution  in  N.  Y.  on  the 
first  judgment, and  levied  upon  certain  property 
of  Smith, who  sued  Andrews  and  the  officers  in 
trespass  for  taking  such  property.  On  the  trial 
of  the  action,  the  Marine  Court  refused  to  re- 
ceive in  evidence,  in  justification  of  Andrews, 
the  judgment  originally  obtained  by  him.  Smith 
obtained  a  verdict,  and  Andrews  sued  out  a 
writ  of  error. 

Mr.  S.  M.  Fitch,  for  plaintiffs  in  error. 

Mr.  S.  Campbell,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  case  is,  whether  a  judgment 
before  a  justice,  rendered  upon  a  judgment  be- 
fore another  justice.extinguishes  the  judgment 
first  obtained.  As  to  judgments  in  courts  of 
record,this  question  has  been  settled  in  the  neg- 
ative. llJohns.,517,  and  cases  cited;  5  Wend., 
129, 222.  The  general  principle  of  law  govern- 
ing in  cases  of  this  kind,  and  which  applies  to 
all  securities,  is,  that  a  security  of  a  higher 
nature  extinguishes  inferior  securities,  but  not 
securities  of  an  equal  degree. 

Judgment  reversed. 

Distinguished— 3  N.  Y.,  227. 

Cited  in-20  Wend.,  20;  5  Hill,  409 ;  1  Denio,  410;  7 
Paige,  86:  11  Paige,  562 ;  3  Barb.,  641 ;  13  Minn.,  445 ; 
48  Ind.,  482. 


HANFORD  9.  McNAIR. 

Action  of  Covenant  —  Witt  not  Lie  on  Sealed  Con- 
tract made  by  Agent  whose  Authority  is  not 
Under  Seal  —  Assumpsit. 

Where  A,  by  writing  not  under  seal,  authorized  an 
agent  to  enter  into  a  contract  for  the  purchase  of  a 
quantity  of  timber,  who  entered  into  a  sealed  con- 
tract for  such  purchase,  it  was  held,  on  the  rule  of 
law  that  an  agent  cannot  bind  his  principal  by  deed 
unless  he  has  authority  by  deed  so  to  do,  that  an  ac- 
tion of  covenant  would  not  lie  against  A,  although 
a  counterpart  of  the  contract,  executed  in  like  form, 
was  delivered  to,  received  and  acknowledged  by  him 
as  the  evidence  of  the  contract,  and  although  the 
timber  was  received  by  him  and  payments  made  by 
him  on  account  of  the  contract. 

Whether,  under  the  circumstances  of  this  case,  an 
action  of  assumpsit  would  lie  against  the  defendant, 
quaere. 

Citations—  Co.  Litt.,  52  a  ;  7  T.  R.,  209  ;  5  Mass.,  40; 
Com.  Dig.,  tit.  Attor.,  C,  I,  C,  5  ;  4T.  R.,  313,  2  Cai. 
Cas.,  1;  9  Johns.,  285;  Liv.  Ag.,  35;  2  Kent,  Com.. 
478  :  7  Cow.,  453  :  1  Holt,  141  \S  Com.  L.  R..  54  8.  C.  ; 
8  Cow.,  71;  5  Mass.,  11. 


was  an  action  of  covenant,  tried  at  the 
J.  Monroe  Circuit  in  Mar.,  1830,  before  the 
Hon  Addison  Gardiner,  one  of  the  Circuit 
Judges. 


NOTE.— Principal  and  agent— Authority  of  agent  to 
execute  contract  under  seal  to  bind  principal— What 
sufficient.  See,  Blood  v.  Goodrich,  12  Wend.,  526, 
note. 
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55*]  *The  plaintiff  declared  on  a  sealed  con- 
tract, bearing  date  Mar.  25,  1824,  whereby  the 
plaintiff  engaged  to  sell  and  deliver  to  the  de- 
fendant.on  the  bank  of  the  Genesee  River.6,000 
feet  of  oak  timber  and  certain  quantities  of  other 
timber  by  May  10,  then  next;  and  the  defendant 
agreed  to  pay  at  the  rate  of  $70  per  1 ,000  feet  for 
the  oak  timber.aud  certain  other  prices  for  the 
other  timber.  The  plaintiff  averred  performance 
on  his  part,  and  assigned  the  non-payment  of 
the  stipulated  sums  as  a  breach  on  the  part  of 
the  defendant, who  pleaded  non  estfaclum,  non- 
performance  on  the  part  of  the  plaintiff,  and 
payment.  On  the  production  of  the  instrument 
declared  on,  it  appeared  to  be  executed  by  the 
plaintiff  in  person,  and  by  the  defendant  by 
attorney,  as  thus:  "For  Matthew  McNair, 
Aaron  Bush,  L.S."  The  plaintiff  read  in  evi- 
dence a  letter  from  the  defendant,  under  date 
of  Mar.  23,  1824,  authorizing  Bush  to  sign  a 
contract  for  the  timber  specified  in  the  instru- 
ment declared  on,  and  proved  by  Bush  that  he, 
Bush, was  sent  by  the  defendant  to  the  residence 
of  the  plaintiff  to  make  a  contract  for  the  tim- 
ber; that  he  made  the  contract  and  executed 
the  instrument  declared  on;  that  a  counterpart 
of  the  contract  was  executed  in  like  form  by 
the  plaintiff  and  himself,  which  on  his  return 
he  delivered  to  the  defendant, who  received  and 
made  no  objections  to  its  being  sealed.  A  son 
of  the  defendant  also  testified,  that  on  leaving 
home  to  attend  the  trial  of  the  cause,  his  father 
gave  him  the  counterpart,  saying:  "Here  is 
the  contract."  Upon  this  evidence  being  given, 
the  plaintiff  was  permitted  to  read  the  contract 
in  evidence,  although  the  defendant  objected. 
It  was  then  proved  that  in  the  spring  of  1824, 
the  plaintiff  got  out  a  quantity  of  timber,  that 
the  defendant  sent  persons  to  raft  it,  and  that 
an  agent  of  the  defendant  towed  the  timber 
from  the  Genesee  River  to  Carlton  Island,  at 
the  entrance  into  the  St.  Lawrence,  where  it 
was  delivered  to  the  defendant,  from  whence 
it  was  taken  to  Quebec.  The  evidence  in  re- 
lation to  the  quantity  and  quality  of  the  timber 
was  contradictory.  Several  sticks  of  it.amount- 
ing  to  between  500  and  1,000  feet,  were  lost  in 
a  gale  of  wind  in  crossing  Lake  Ontario,  and 
on  being  measured  at  Quebec,  the  quantity  was 
found  to  be  only  4,613  feet.  The  defendant 
56*]  proved  three  payments,  amounting  to- 
gether to  $400,  made  to  the  plaintiff  in  the 
months  of  May,  Aug.  and  Nov.,  1824,  on  ac- 
count of  the  contract.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $150.50.  The  defend- 
ant moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  acceptance  by  the  defendant  of  the  con- 
tract executed  by  his  agent  under  seal,  was 
equivalent  to  the  seal  being  affixed  in  his  pres- 
ence and  by  his  direction,  and  such  an  execu- 
tion forms  an  exception  to  the  general  rule. 
The  acceptance  of  the  contract,  and  every  sub- 
sequent act  under  it  by  the  defendant,  was  a 
virtual  redelivery  of  the  instrument. 

By  the  Court,  Sutherland,  ./.  It  is  an  in- 
superable objection  to  the  plaintiff's  recovery 
in  this  action,  that  no  competent  authority 
from  the  defendant  to  Bush  is  shown  to  exe- 
cute the  covenant  on  which  this  suit  is  found- 
ed. An  agent  cannot  bind  his  principal  by 
5S2 


deed,  unless  he  has  authority  by  deed  so  to  do. 
The  only  exception  to  the  rule  that  the  author- 
ity to  execute  a  deed  must  be  by  deed,  is  where 
the  agent  or  attorney  affixes  the  seal  of  the 
principal  in  his  presence  and  by  his  direction. 
Co.  Litt.,  52  a;  7  T.  R.,  209;  5  Mass.,  40; 
Com.  Dig.,  tit.  Attor.,  C,l,  C,  5;  4T.  R.,  313; 
2  Cai.  Cas.,  1;  9  Johns.,  285;  Liv.  Ag.,  35;  2 
Kent,  Com.,  478;  7  Cow.,  453.  The  authority 
of  Bush  was  to  contract  with  the  plaintiff  for 
the  timber  in  question.  It  does  not  appear  ever 
to  have  been  in  writing.  It  conferred  no  pow- 
er upon  him  to  bind  his  principal  by  a  contract 
under  seal.  The  subsequent  acts  of  the  de- 
fendant under  this  contract,  recognizing  and 
carrying  it  into  effect,  may  be  sufficient  to 
make  it  binding  upon  him  as  a  parol  contract, 
but  cannot  make  it  his  deed.  If  a  deed  exe- 
cuted by  an  agent  under  an  express  original 
parol  authority  ^would  not  be  binding  on  the 
principal,  it  must  necessarily  follow  that  no 
subsequent  parol  acknowledgment  or  acts  in 
pais  can  produce  such  effect.  This  was  ex- 
pressly held  by  Gibbs,  Ch.  J.,  in  Sterglity  v. 
Eggington,  1  Holt,  141;  S.  C.,  3  Com.  L.  R.. 
54.  That  was  debt  upon  an  *award  [*o7 
made  pursuant  to  a  submission  under  seal,  ex- 
ecuted by  one  partner  for  himself  and  his  co- 
partner. The  plaintiff  offered  to  prove  that 
the  partner  who  did  not  execute  the  deed,  gave 
authority  to  the  other  to  execute  it  for  him, 
and  that  he  had  subsequently  acknowledged 
the  agreement.  The  Chief  Justice  said  the  au- 
thority to  execute  must  be  by  deed.  If  one 
partner,  who  does  not  execute,  acknowledge 
that  he  gave  an  authority  to  execute  for  him, 
it  must  be  presumed  to  have  been  a  legal  au- 
thority; and  that  must  be  under  seal  and  pro- 
duced. One  man  cannot  authorize  another  to 
execute  a  deed  for  him,  except  by  deed.  No 
subsequent  acknowledgment  will  do.  I  do  not 
perceive  how  the  circumstance  that  a  counter- 
part of  the  agreement,  executed  in  the  same 
manner  as  the  original,  was  delivered  by  Rush 
to  McNair  and  received  by  him  without  objec- 
tion, avoids  the  difficulty.  It  is  but  evidence 
of  a  subsequent  acknowledgment  or  ratifica- 
tion of  the  deed.  The  principle  of  the  case  of 
Lewis  v.  Payn,  8  Cow.,  71,  does  not  apply. 
There  both  parts  of  the  lease  were  originally 
well  executed,  and  it  was  held  that  the  subse- 
quent fraudulent  alteration  of  the  one  by  one 
of  the  parties,  did  not  affect  or  destroy  the  oth- 
er. They  were  both  originals. 

Whether  the  plaintiff  can  treat  this  as  the 
parol  contract  of  the  defendant,  and  recover 
upon  it  in  an  action  of  assumpsit,  I  give  no 
definitive  opinion.  The  case  of  Banorgee  v. 
Hovey,  5  Mass.,  11,  would  seem  to  hold  that  he 
could  not.  That  case,  however,  is  in  some  re- 
spects essentially  different  from  this. 

Although  the  verdict  of  the  jury  appears  to 
me  to  be  against  the  weight  of  evidence  on 
some  of  the  points  on  which  they  must  have 
passed,  if  that  were  the"  only  difficulty  in  the 
case,  I  should  not  feel  authorized  to  disturb 
the  verdict. 

On  the  first  ground,  however,  the  verdict  must 
be  set  aside,  and  a  new  trial  granted. 

Distinguished— 12  Wend.,  527 ;  13  Wend.,  590. 
Cited  in— 5  N.  Y..  242 ;  1  Lans.,  213 ;  4  McLean.  50. 
See— 64  111.,  527,  528  ;  37  Am.IDec..  23  (12  N.  H.,  205). 
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58*]      *THE  PEOPLE  v.  WAITE. 
Commissioner  of  Deeds— Term  of  Office— Statute. 

A  Commissioner  of  Deeds,  appointed  under  the 
Act  of  1823,  was  entitled  to  hold  his  office  for  4 
years,  and  until  the  expiration  of  that  period  anoth- 
er could  not  be  appointed  in  his  place. 

Citations— Act  of  1823,  seas.  46.  p.  244 :  N.  Y.Const. 
Art.  4,  sec.  7,  Art.  5.  sec.  5:  Act  of  Dec.  10,  1828, 
Laws  of  1829,  34.  68 ;  3  R.  S.,  147,  No.  391 ;  1  R.  S.,  109, 
Art.  3,  ch.  5. 

QUO  WARRANTO.  The  Atty-Gen.  filed  an 
information  in  the  nature  of  a  quo  war- 
ranto,  stating  that  Nov.  27, 1827,  Abner  Hazel- 
tine  was  duly  appointed  a  Commissioner  to 
take  the  proof  of  deeds,  etc.,  for  the  Town  of 
Ellicot,  in  the  County  of  Chautauqua,  and  that 
for  100  days  preceding  Apr.  14,  1831,  Joseph 
Waite  had  usurped  the  office  of  a  Commission- 
er. The  defendant  pleaded  that  at  the  annual 
meeting  of  the  Board  of  Supervisors  of  the 
County,  Nov.  9  and  10,  1830.  he  was  duly  ap- 
pointed a  Commissioner  in  the  place  of  A. 
Hazeltine,  whose  term  of  office  had  expired. 
The  Attorney-General  demurred. 

Mr.  J.  C.  Spencer,  for  the  people. 

Messrs.  C.  P.  Kirkland  and  J.  A.  Spen- 
cer, for  the  defendant. 

By  the  Court,  Nelson,  J.  The  Act  of  1823, 
sess.  46,  p.  244,  authorizing  and  regulating  the 
appointment  of  commissioners  under  the  new 
Constitution,  declares  that  they  shall  hold  their 
offices  by  the  same  tenure  as  justices  of  the 
peace,  who,  by  Art.  4,  sec.  7,  of  the  Constitu- 
tion, hold  their  offices  for  4  years.  It  was  con- 
tended by  the  counsel  for  the  defendant  that 
the  term  "tenure"  designated  only  the  man- 
ner of  holding  the  office;  that  holding  by  the 
same  tenure  as  justices  of  the  peace  meant  that 
the  Commissioners  should  hold  their  office  in 
the  same  manner,  and  be  displaced  for  the  same 
reasons.  I  apprehend  this  is  too  restricted  a 
definition  of  the  term,  and  that  it  was  intend- 
ed to  include  the  duration  of  the  term  of  of- 
fice, in  addition  to  the  manner  of  holding,  and 
so  the  word  is  understood  in  the  Constitution, 
Art.  5,  sec.  5.  If  such  is  not  the  fair  and  le- 
gal meaning  of  the  term,  then  the  Act  of  1823 
does  not  fix  any  period  of  service,  and  the  offl- 
59*]  cer  would  *hold  his  office  till  removed 
for  cause  shown,  or  during  the  pleasure  of  the 
appointing  power;  and  if  Ihe  latter,  then  the 
argument  that  holding  by  the  same  tenure  as 
justices,  means  holding  in  the  same  manner, 
and  to  be  displaced  for  the  same  reasons,  have 
no  application.  This  could  not  have  been  the 
intention  of  the  Legislature. 

It  was  also  said,  that  as  the  Act  of  1823  was 
by  its  terms  to  continue  but  3  years,  it  was  not 
competent  for  the  Legislature  to  give  a  longer 
term  of  service  to  any  officer  to  be  appointed 
under  it.  If  the  Act  had  expired  it  might  have 
been  a  question  whether  the  office  itself  would 
not  have  also  expired.  Perhaps  it  would,  as 
the  office  was  created  by  and  subject  to  all  the 
provisions  of  the  Act.  But  the  continuance  of 
the  statute  by  the  Act  of  1826,  removes  this 
objection.  By  this  Act  the  Statute  of  1823  is 
continued  in  force  3  years  longer;  one  of  the 
provisions  of  which  (1823),  gave  to  these  offi- 
cers, as  we  contend,  a  period  of  4  years  service. 

The  Act  of  Dec.  10,  1828,  see  laws  of  1829, 
pp.  34,  68,  continued  in  force  the  Act  of  1823 
WEND.  9. 


till  the  Revised  Statutes  should  go  into  opera- 
tion. The  3  R.  S.,  147,  No.  391  of  the  Repeal- 
ing Act,  repeals  the  law,  which  was  an  Act  of 
supererogation;  but  the  14th  section  of  the 
same  provides  that  the  repeal  of  any  statute 
which  is  re-enacted  by  the  Revised  Statutes, 
by  which  any  appointment  shall  have  been 
made,  or  any  office  is  or  shall  be  held,  shall 
not  be  construed  to  vacate  such  office,  or  in  any 
way  affect  the  appointment,  but  such  office 
shall  continue  after  the  repeal,  subject  to  the 
provisions  of  the  Revised  Statutes.  The  Act 
of  1823  is  re-enacted  in  Art.  3,  ch.  5,  p.  1;  R. 
S. ,  Vol.  I.,  p.  109.  As  the  repeal  was  not  to 
affect  in  any  way  the  appointment  under  the 
old  law,  the  officer  had  a  right  to  hold  and  en- 
joy his  office  till  the  expiration  of  the  term,  the 
same  as  under  the  old  law,  subject  to  such  pro- 
visions concerning  the  office  as  are  found  in  the 
new. 

Though  the  Act  of  1828,  which  continued 
that  of  1823  in  force,  limited  it  to  the  time 
when  the  Revised  Statutes  should  take  effect, 
and  the  repeal  in  the  general  Repealing  Act, 
therefore,  was  not  necessary  as  to  this  statute, 
and  the  14th  section  refers  only  to  offices  held 
under  an  Act  repealed  by  *the  general  [*6O 
Act,  this  should  not  vary  the  legal  effect  of  the 
above  section,  as  that  statute  did  in  terms  re- 
peal the  one  of  1823,  and  the  intention  of  the 
Legislature  cannot  be  mistaken.  I  am  of  opin 
ion,  therefore,  that  the  relator  was  entitled  to 
hold  his  office  for  4  years  from  the  time  of  his 
appointment,  and  that  the  judges  and  super- 
visors erred  in  supposing  his  term  had  expired, 
and  in  appointing  another  in  his  place. 
Cited  in-36  Am.  Rep.,  773  (33  Gratt.,  119). 


KNAPP  «.  CURTIS  &  ROOT. 

Bailments —  Warehousemen — Extent  of  Liability 
—New  Trial— Costs. 

Warehousemen  are  not  liable  for  injury  to  prop- 
erty intrusted  to  them,  if  they  use  all  the  care  and 
diligence  in  relation  to  the  property  which  prudent 
men  exercise  in  respect  to  their  own. 

Where  a  verdict  is  against  evidence,  and  also  con- 
trary to  the  charge  of  the  presiding  judge,  on  grant- 
ing a  new  trial  the  costs  abide  the  event  of  the  suit. 

Citations— 1  Johns.  Cas.,  279. 

THIS  was  an  action  on  the  case,  tried  at  the 
Erie  Circuit  in  Sep.,  1830,  before  the  Hon. 
Addison  Gardiner,  one  of  the  Circuit  Judges. 

Nov.  10, 1827,  the  defendants,  as  warehouse- 
men, or  storekeepers,  received  on  their  wharf 
at  Buffalo  211  barrels  of  salt,  belonging  to  the 
plaintiff.  About  Dec.  1  following  an  agent  of 
the  plaintiff  requested  the  salt  to  be  put  into  a 
storehouse,  and  it  was  agreed  it  should  be  done, 
unless  it  was  soon  sold,  the  harbor  then  being 
free  from  ice  and  vessels  being  expected  down 
the  lake.  Jan.  27, 1828, there  was  a  gale  on  Lake 
Erie,  which  commenced  about  midnight,  and 
the  water  at  Buffalo  rose  very  suddenly;  it  was 
at  its  greatest  height  from  9*  to  11  A.  M.  The 
salt  of  the  plaintiff  was  on  the  wharf  at  the 
time,  piled  up  in  tiers,  the  lower  tier  became 
wet  and  was  destroyed,  consisting  of  81  bar- 
rels. The  defendants'  wharf  and  storehouse 


NOTE — Bailments—  Warehousemen,  responsible  for 
only  ordinary  care,  or  such  care  as  a  prudent  man 
take*  of  his  own  property.  For  a  full  discussion,  see. 
Schmidt  v.  Blood,  post,  p.  268,  note. 
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were  built  considerably  higher  than  the  water 
had  ever,  previous  to  the  occurrence  in  ques- 
tion, been  known  to  rise,  and  the  salt  lying  on 
the  wharf  was  but  little,  if  any,  more  exposed 
to  injury  from  the  storm  than  it  would  have 
been  had  it  been  rolled  into  the  storehouse. 
The  judge  charged  the  jury  that  the  defend- 
t»l*J  ants  were  liable  only  in  ^consequence  of 
neglect  to  use  that  care  in  the  preservation  of 
the  salt  that  prudent  men  would  ordinarily 
use  over  their  own  property  ;  that  to  justify  a 
verdict  against  them,  the  jury  must  be  satisfied 
that  the  injury  complained  of  was  occasioned 
by  the  neglect  of  the  defendants,  either  in  not 
raising  their  wharf  to  a  sufficient  height,  in  not 
rolling  the  salt  into  the  storehouse,  or  in  not 
securing  it  after  the  commencement  of  the 
storm ;  that  if  they  should  be  of  opinion  that 
the  defendants  ought  to  have  rolled  the  salt 
into  the  storehouse  previous  to  the  happening 
or  the  storm,  the  plaintiffs  would  be  entitled 
to  recover  the  difference  between  the  injury 
which  the  salt  received  upon  the  wharf  and 
that  which  it  would  probably  have  received 
had  it  been  rolled  into  the  storehouse,  which 
he  remarked,  from  the  evidence,  must  have 
been  trifling ;  and  to  determine  the  question 
whether  the  salt  could  have  been  removed 
after  the  commencement  of  the  storm,  he  di- 
rected their  attention  to  the  evidence  which  had 
been  given.  The  jury  found  a  verdict  for  the 
plaintiff  for  $217.57,  allowing  $2.12|  per  bar- 
rel for  the  salt,  and  the  interest  of  the  same. 
The  defendants  moved  for  a  new  trial. 

Mr.  H.  E.  Davies,  for  the  defendants. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
stated  the  law  correctly  to  the  jury:  that  the 
defendants,  as  warehousemen  or  storekeepers, 
were  not  liable,  if  they  had  used  all  the  care 
and  diligence  respecting  the  salt  in  question 
which  prudent  men  exercise  in  relation  to  their 
own  property.  That  if  they  had  been  guilty 
of  negligence,  it  must  have  consisted  either,  1. 
In  a  want  of  care  and  prudence  in  not  raising 
their  wharf  and  store  higher;  or  2.  In  omitting 
to  put  the  salt  into  the  storehouse;  or  a.  In  omit- 
ting to  secure  the  salt  after  the  storm  com- 
menced. On  all  of  these  points  the  testimony 
was  entirely  in  favor  of  the  defendants.  1. 
Their  store  and  wharf  were  as  high  as  any  other, 
and  the  water  had  never  before  risen  so  high 
as  upon  the  occasion  of  this  loss  ;  2.  Had  the 
salt  been  in  the  storehouse  the  damage  would 
O2*]  have  been  *about  the  same;  and  3.  The 
rise  was  so  sudden  that  it  did  not  appear  that 
the  salt  could  have  been  saved.  On  these  points 
the  plaintiff  produced  no  evidence.  The  ver- 
dict is  against  evidence,  and  being  also  against 
the  charge  of  the  judge,  it  must  be  set  aside, 
with  costs  to  abide  the  event.  1.  Johns.  C., 
279.  There  was  no  question  upon  the  evidence, 
the  verdict  is,  tJierefore,  contrary  to  law. 

Cited  in-9  How.  Pr.,227;  1  Duer,  206;  7  Bos.,  5, 
141 ;  9  Boa.,  416 ;  5  Rob.,  419 ;  3  Daly,  245. 


ATCHIN8ON  «.  SPENCER. 

Warrant  under  Statute  to  Suppress  Immorality 
— Contents  of — Jurisdiction. 

In  a  warrant  issued  under  the  Act  to  Suppress  Im- 
morality, it  Is  not  necessary  to  state  the  clrcutn- 
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stances  which  give  the  magistrate  jurisdiction ;  they 
may  be  slwwn  aliunde  in  an  action  against  him  for 
false  imprisonment. 

It  seems  that  in  no  case  is  it  indispensable  that  a 
warrant  issued  by  a  magistrate  upon  a  criminal 
complaint,  should  state  upon  its  face  the  offense 
charg-ed;  although  it  is  advisable  to  set  forth  the 
substance  of  the  complaint. 

Citations— 1  Chit.  Cr.  L.,  41 ;  2  Hale,  111 ;  1  Hale 
580 :  Cro.  Jac.,  81 ;  2  Willes,  158  ;  Bac.  Abr.,  tit.  Tres- 
pass, 574 ;  2  R,  L.,  196,  sec.  9. 

TERROR  from  the  Monroe  C.  P.  Spencer  sued 
J-J  Atchinson  in  trespass,  assault,  battery  and 
false  imprisonment,  and  proved  that  July  8, 
1829,  he  was  arrested  by  a  constable  on  a  war- 
rant issued  by  Atchinson, who  was  a  justice  of 
the  peace  of  the  Town  of  Parma,  in  the  County 
of  Monroe.  The  warrant  was  produced  in 
court :  it  recited  that  information  upon  oath 
had  been  made  before  Atchinson  by  Allen 
'Weston,  that  he  saw  Spencer  sell  a  quantity  of 
beer  on  the  day  of  the  complaint,  and  as  he, 
Weston,  verily  believed,  contrary  to  the  statute 
in  such  case  made  and  provided  ;  and  then 
commanded  any  constable,  etc., to  take  Spencer 
and  bring  him  before  the  justice.  The  defend- 
ant called  witnesses  to  prove  that  at  the  time 
of  the  complaint  there  was  holding  at  Parma 
a  camp-meeting,  a  religious  meeting  for  public 
worship;  that  Spencer  kept  a  huckster's  shop 
within  two  miles  of  the  meeting,  contrary  to 
the  statute ;  that  complaint  was  duly  made  there- 
of to  Atchinson,  he  being  a  magistrate,  and  that 
in  pursuance  of  such  complaint  Atchinson  is- 
sued the  warrant,  and  that  the  omission  to  state 
therein  the  whole  complaint  was  by  inadvert- 
ence. Evidence  was  given  by  the  plaintiff  to 
disprove  the  allegation  that  he  kept  a  huckster's 
shop.  *The  proofs  being  closed,  the  [*63 
counsel  for  the  defendant  requested  the  court 
to  charge  the  jury,  that  if  they  believed  from 
the  evidence  that  at  the  time  the  complaint  was 
made  and  the  warrant  was  issued,  there  was 
then  holding  and  for  the  whole  day  had  been 
holding  in  Parma,  in  Monroe  Co.,  a  camp- 
meeting,  being  a  religious  meeting  for  public 
worship  ;  that  at  that  time  Spencer  was  and 
had  been  during  the  day  keeping  a  huckster's 
shop,  contrary  to  the  statute, within  two  miles 
of  the  meeting ;  that  such  complaint  was,  in 
fact,  made,  and  that  the  warrant  was  issued 
with  the  intent  and  for  the  purpose  of  having 
Spencer  arrested  for  that  offense,  and  that  the 
omission  to  state  the  whole  complaint  in  the 
warrant  was  a  mere  inadvertence  on  the  part 
of  the  defendant  that  then  the  plaintiff  could 
not  recover.  The  court  refused  so  to  charge 
and  instead  thereof  told  the  jury  that  the  war- 
rant was  so  defective  as  necessarily  to  render 
the  magistrate  liable.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $20  damages,  on  which 
judgment  was  entered.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  S.  Boughton,  for  plaintiff  in  error. 

Mr.  C.  M.  Lee,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  It  is  to  be 
assumed  upon  this  motion  that  a  regular  com- 
plaint upon  oath  was  made  to  the  magistrate, 
charging  the  defendant  with  an  offense  pro- 
hibited by  the  Act  in  question  ;  that  the  war- 
rant was  issued  upon  that  complaint,  and  that 
the  omission  to  insert  the  whole  complaint,  or 
enough  of  it  to  show  the  offense,  was  a  mere 
mistake  or  inadvertence  on  the  part  of  the  mag. 
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istrate,  and  that  the  defendant  was  guilty  of 
the  offense  with  which  he  was  charged  by  the 
•complainant.  And  the  case  seems  to  resolve 
itself  into  the  question  whether  it  is  indispen- 
sable to  the  protection  of  a  magistrate  that 
every  warrant  which  he  issues  upon  a  criminal 
•complaint  should  state  upon  its  face  the  offense 
with  which  the  defendant  is  charged,  and  for 
which  he  is  arrested. 

•64*J  *Chitty,  in  his  1  Cr.  L.,p.41,  says  itdoes 
not  seem  to  be  absolutely  necessary  to  set  out 
the  charge  or  offense,  or  evidence  in  a  warrant 
to  apprehend,  though  it  is  necessary  in  the 
•commitment ;  but  that  it  is  advisable,  espe- 
cially if  the  warrant  be  for  the  peace  or  good 
•behavior,  to  set  forth  the  special  cause  for 
which  it  is  granted, in  order  that  the  party  may 
•come  prepared  before  the  justice  with  suffi- 
cient sureties  ;  but  that  if  it  be  for  treason  or 
felony,  or  other  offense  of  an  enormous  nat- 
ure, it  is  not  necessary  to  state  it,  and  that  it 
seems  to  be  rather  discretionary  than  necessa- 
ry to  set  it  forth  in  any  case.  Ld.Hale,2  Hale, 
111  ;  1  Id.,  580,  says  that  regularly  a  warrant 
ought  to  state  the  cause  specially,  though  he 
admits  it  would  be  valid  without  it.  In  Bouch- 
er's case,  Cro.  Jac.,  81,  it  was  held  that  a  com- 
mitment under  a  warrant  which  did  not  speci- 
fy the  crime  the  party  was  charged  with,  was 
a  false  imprisonment,  but  that  the  offense  need 
not  be  specified  in  a  warrant  to  bring  up  the 
party  for  examination  or  trial  ;  and  the  same 
doctrine  seems  to  be  held  in  the  case  of  King 
v.  Wilkes,  2  Willes,  158  ;  Vide  Bac.  Abr.,  tit. 
Trespass,  p.  574. 

The  9th  section  of  the  Act  under  which  this 
"warrant  was  issued,  2  R.  L.,  196,  enacts  that 
•every  justice  of  the  peace,  etc.,  shall  immedi- 
.ately,  upon  information  given  upon  the  oath 
•of  any  person  .cause  every  offender  against  the 
Act  to  appear  before  him,  etc.  It  is  the  infor- 
mation upon  oath  that  gives  the  magistrate  ju- 
risdiction ;  and  if  such  jurisdiction  is,  in  fact, 
given,  though  it  be  not  particularly  stated  in 
the  warrant, or  erroneously  stated, I  apprehend 
the  magistrate  is  not  to  be  treated  as  a  trespass- 
er. It  is,  undoubtedly,  proper  that  every  war- 
rant issued  under  this  Act  should  state  the  sub- 
stance of  the  complaint  upon  which  it  was  is- 
•sued  ;  but  I  am  not  aware  that  it  is  indispen- 
sable that  the  circumstances  which  give  the 
justice  jurisdiction  in  the  case  should  appear 
•on  the  face  of  the  warrant,  in  order  to  protect 
.him  from  an  action  for  false  imprisonment. 

Judgment  reversed,  and  venire  de  novo  to 
Monroe  C.  P. 

Limited— 5  Barb.,  467 ;  49  Barb.,  92 ;  2  Abb.  Pr.,473. 
Cited  in— 21  Wend.,  556;  84  N.  Y.,  444 ;   4  Hun.  789. 
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Location  of  Boundary  by  Lessee  —  Estoppel  — 
Pleading— Practice —  Trespass— Evidence. 

A  lessee  of  a  farm,  who  fixes  a  boundary  line  be- 
tween himself  and  his  neighbor,  is  so  far  estopped 
from  showing  that  such  line  was  erroneously  set- 


NOTE.—  Real  property  —  Location  of  boundaries. 
For  a  full  discussion,  see.  Jackson  v.  Dysling.  2 
•Cai.,  198.  note ;  Jackson  v.  Tallmadge,  4  Cow.,  450, 
note. 
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tied,  that  he  cannot  maintain  trespass  against  his 
neighbor  for  tukingr  and  carrying:  away  crops  put  in 
by  him,  upon  the  assumption  that  the  line  agreed 
upon  between  them  was  the  true  line. 

On  appeal  from  a  justice's  judgment,  in  an  action 
of  trespass  quare  ctaumim  fregit,  the  defendant  is 
not  at  liberty  to  show  title  in  himself  when  the  plea 
put  in  by  him  before  the  justice  is  the  general  issue. 

When  A  has  been  in  possession  of  two  farms  for 
40  years,  and  loses  one  of  them  in  an  action  of  eject- 
ment.of  which  possession  is  delivered  to  the  plaint- 
iff in  ejectment  generally,  without  specification  of 
metes  and  bounds,  in  an  action  of  trespass  quare 
clauzum  fregit  against  A  for  entering  upon  the  farm 
lost  by  him,  he  is  at  liberty  to  show  that  the  locus  in 
quo  is  a  part  of  the  farm  still  retained  by  him,  and 
not  a  portion  of  the  farm  lost  by  him  in  the  eject- 
ment suit. 

Citations— Laws  of  1824,  383,  sec.  9;  Id.,  296,  sec.  38. 

T^  RROR  from  the  Washington  C.  P.  Bordwell 
Xj  sned  T.Dewey  and  C. Dewey  in  a  justice's 
court  in  an  action  of  trespass  quare  clausum 
fregit  and  de  bonis  asportatis.  The  defendants 
pleaded  the  general  issue.  The  plaintiff  ob- 
tained judgment  before  the  justice,  and  the  de- 
fendants appealed  to  the  Washington  C.  P. 
On  the  trial  in  that  court.the  plaintiff  produced 
the  record  of  a  recovery  in  an  action  of  eject- 
ment, a  writ  of  possession  under  it,  and  proved 
that  lot  No.  61,  in  the  Artillery  patent,  with- 
out, however,  specifying  metes  or  bounds, was 
delivered  to  the  agent  of  the  plaintiff  in  the 
ejectment  suit,  who,  in  Apr. ,  1826,  leased  lot 
No.  61  to  the  plaintiff.  The  defendant,  T. 
Dewey,  was  at  the  time,  and  had  been  for  40 
years  before,  in  possession  of  lot  No.  62,  ad- 
joining lot  No.  61.  The  plaintiff  procured  a 
line  to  be  run  as  the  boundary  between  the  two 
lots,  and  the  defendants  ploughed  up  to  this 
line  and  planted  corn  and  potatoes.  Before 
the  corn  and  potatoes  were  harvested,the agent 
of  the  plaintiff  in  the  ejectment  suit  caused 
the  line  between  lots  No.  61  and  62  to  be  run, 
which  line  so  run  extended  further  than  what 
had  been  claimed  by  Bordwell,  and  included 
128  rods  of  land  on  which  the  defendants  had 
planted  corn  and  potatoes  ;  notwithstanding 
such  last  survey,  the  defendants.T.  Dewey  and 
his  *son,  C.  Dewey,  harvested  the  corn  [*66 
and  dug  the  potatoes  and  carried  away  the 
crops, and  for  so  doing  this  action  was  brought. 
The  defendants  offered  to  show  title  in  them- 
selves to  the  locus  in  quo  which  the  court  ad- 
judged could  not  be  done  under  the  plea  of 
the  general  issue.  The  defendants  then  of- 
fered to  prove  that  the  locus  in  quo  was  a  part 
of  lot  No.  62,  which  evidence  was  also  reject- 
ed by  the  court.and  the  jury,  under  the  charge 
of  the  court.gave  a  verdict  for  the  plaintiff  for 
$60  damages.  The  defendants  sued  out  a  writ 
of  error. 

Mr.  R.  Weston,  for  plaintiffs  in  error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

By  the  Court,  Nelson,  /.  The  evidence  of- 
fered by  the  defendants  to  show  title  in  them- 
selves to  the  locus  in  quo  was  properly  exclud- 
ed. To  avail  themselves  of  such  defense.they 
should  have  put  in  a  plea  of  title,  before  the 
justice,  in  pursuance  of  the  9th  section  of  the 
$50  Act,  Laws  of  1824,  p.  283.  That  section 
provides  that  on  the  plea  of  title  being  put  in 
before  the  justice,  and  the  suit  again  com- 
menced before  the  C.  P.,  "the defendant  shall 
plead  only  a  justification  bv  title,"  and  if  the 
plaintiff  shall  recover  any  damages.the  defend- 
ant is  liable  to  double  costs.  To  permit  the  de- 
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f  endants  on  the  appeal  in  this  case  to  set  up  ti- 
tle as  a  defense.would  establish  a  precedent  by 
which  this  provision  might  always  be  evaded. 
It  would  in  this  case  also.be  an  infringement 
of  the  spirit  of  that  provision  of  the  $50  Act, 
p.  296,  sec.  38,  which  requires  the  cause  to  be 
tried  upon  the  same  pleadings  on  the  appeal 
upon  which  it  was  tried  before  the  justice. 
The  pleadings  there,  precluded  the  question  of 
title  from  being  set  up  by  the  defendants. 

The  defendants  offered  to  show  that  they 
were,  and  had  been  for  40  years,  in  possession 
of  lot  No.  62,  and  that  the  locus  in  quo  was  a 
part  of  it.  This  was  objected  to  on  the  ground 
that  the  defendants  could  not  give  any  evidence 
of  title,  and  for  that  reason  it  was  excluded  by 
the  court.  In  this  the  court  erred  ;  the  plaint- 
iff showed  no  actual  possession  of  the  land 
upon  which  the  trespass  was  alleged  to  have 
67*J  been  committed;  *he  showed  a  recovery 
in  ejectment  of  lot  No.  61,  and  a  delivery  of 
possession  generally  of  that  lot  by  the  sheriff 
to  his  lessor,  and  that  he  took  possession  in 
pursuance  thereof,  and  that  the  trespass  was 
committed  upon  that  lot.  Now,  it  is  clear,  if 
the  defendants  had  proved  the  trespass  to  have 
been  committed  on  lot  No.  62,  they  not  only 
showed  the  plaintiff  out  of  possession  of  the 
locus  in  quo,  but  showed  the  alleged  trespass  on 
premises  of  which  the  plaintiff  never  pretend- 
ed to  be  in  possession.  The  object  and  ten- 
dency of  the  testimony  were  not  to  prove  the 
defendants^  title,  but  to  disprove  the  plaintiff's 
possession.  This  point  may  be  stated  stronger 
in  the  case  than  it  appeared  before  the  court 
below  ;  but  as  it  stands  in  the  case,  it  cannot 
be  sustained. 

But  I  am  of  opinion  upon  the  merits  that 
the  plaintiff  was  not  entitled  to  recover.  The 
first  survey  of  lot  No.  61  was  made  early  in  the 
spring,  before  either  party  commenced  his 
spring  work.  It  does  not  distinctly  appear  that 
it  was  made  at  the  instance  of  Mr.  Lathrop.the 
agent  of  the  plaintiff  in  the  ejectment  suit.but 
it  does  at  least  appear  to  have  been  made  by 
the  plaintiff  in  this  suit.  The  division  line  was 
then  run  between  these  parties  and  a  stake 
stuck  to  designate  it.  That  line  was  recog- 
nized by  the  defendants  as  the  true  one,  and 
they  cultivated  their  land  up  to  it,  planting 
corn  and  potatoes  ;  the  plaintiff  did  the  same. 
In  the  fall,  just  before  the  corn  was  cropped,  a 
second  survey  is  made  by  Mr.  Lathrop  ;  the 
first  is  ascertained  to  be  erroneous,  and  the  line 
is  moved  south  so  as  to  include  the  premises 
and  crops  in  question.  This  is  not  a  question 
between  the  owner  and  the  defendants,  but  be- 
tween the  occupant  who  has  taken  upon  him- 
self to  fix  and  designate  the  line  of  division  be- 
tween him  and  them,  and  which  they  have  ac- 
knowledged ;  and  it  does  seem  to  me,  as  be- 
tween these  parties,  it  would  be  a  violation  of 
the  plainest  principles  of  justice  and  law  to 
permit  him  to  reap  the  crops  of  the  defendants 
by  means  of  his  own  errors.  He.at  least, should 
be  estopped  from  disputing  his  own  boundary 
to  the  injury  of  the  rights  and  property  of  the 
defendants.  I  do  not  mean  to  be  understood  as 
saying  that  the  mistake  in  running  the  first 
line  may  not  be  corrected,  if  there  was  one, 
but  that  by  running  the  first  line,  and  desig- 
68*]  natmg  it  as  the  *di  vision  between  the 
parties,  the  plaintiff  thereby  acknowledged  the 
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right  of  the  defendants  to  cultivate  up  to  it, and 
thatconceding  the  right  to  correct  the  line, 
the  crops  put  in  under  these  circumstances  be- 
long to  the  defendants.  To  give  them  to  the 
plaintiff  would  be  allowing  him  to  reap  the 
advantage  of  his  own  mistakes,  which  would, 
be  a  violation  as  well  of  law  as  justice. 

^Judgment  reversed,  with,  single  costs,  and  ve- 
nire de  novo. 

Cited  in— 14  Wend.,  242 :  15  Wend.,  339  ;  2  Denior 
115 :  7  Barb.,  78 ;  28  How.  Pr.,  40 ;  2  Leg.  Obs.,  386;  31 
N.  J.L.,  55;  45  Mich.,  250. 


BLOOD  v.  GOODRICH  ET  AL. 

Contracts  —  Principal  not  Bound  by  Contract 
under  Seal  made  by  his  Agent,  whose  Author- 
ity was  not  under  Seal—  -Ratification  —  Pnrolr 
Insufficient  —  Written,  with  Acts  in  pais  —  Ex- 
tension of  Time  of  Performance  by  Parol  — 
Vendee  of  Real  Estate  Entitled  to  Execution  of 
Deed  must  Make  Demand  —  Demand  where 
there  are  Several  Joint  Vendors. 

A  party  is  not  bound  by  a  contract  entered  into- 
by  another  as  his  agent  by  writing  under  seal,  un- 
less the  agent  has  authority  under  seal  to  enter  into- 
such  contract. 

A  subsequent  parol  ratification  of  such  act  of  the 
agent  will  not  render  the  contract  obligatory  upon 
the  principal;  but  a  written  recognition,  accom- 
panied by  other  acts  In  pais  in  confirmation,  will,  it 
seems,  have  such  effect,  provided  that  notice  to  pro- 
duce the  authority  under  which  the  agent  acted  is- 
given  to  the  adverse  party. 

Where  a  written  contract  would  be  valid  if  made 
by  parol,  the  time  of  performance  may  be  enlarged 
by  parol  ;  but  this  cannot  be  done  where  the  con- 
tract is  for  the  conveyance  of  land,  or  is  of  such  a 
nature  that  it  would  not  be  valid  if  made  by  paroL 

A  vendee  of  real  estate,  to  whom  a  deed  is  to  be 
executed  by  a  certain  day,  must  make  demand  of 
the  deed,  and  after  allowing  a  reasonable  time  for- 
the  drawing  and  execution  thereof,  must  present 
himself  again  to  receive  it  ;  but  if  on  the  first  de- 
mand the  vendor  refuses  to  execute  the  deed,  a  sec- 
ond is  not  necessary. 

Where  there  are  several  persons  jointly  bound  to- 
execute  a  deed,  and  the  deed  is  demanded  of  one  of 
them  and  refused,  a  demand  of  the  others  is  not 
necessary  ;  the  refusal  of  one  subjects  all  to  an  ac- 
tion. 

Citations—  1  Com.  Dig.,  Atty.,  0,5;  5  Mass.,  11;  £ 
Binn.,  613;  1  Yeates,  200  ;  4  T.  K..  207  ;  9  Johns.,  285r 
286;  1  Wend.,  326,  424  ;  1  Holt,  141  ;  5  Cow.,  506;  1 
Johns.  Cas.,  22;  7  Wend.,  129. 


was  an  action  of  assumpsit,  tried  at  the 
-L  Otsego  Circuit  in  Sep.,  1830,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

The  declaration  contains  seven  counts.  In* 
the  first  it  is  alleged  that  Dec.  11,  1828,  by  a> 
certain  instrument  in  writing  made  between, 
the  plaintiff  and  the  defendants,  it  was  agreed 
that  the  defendants  should  sell,  and  by  a  good 
warranty  deed  convey  to  the  plaintiff  900  acres- 
of  land,  to  be  selected  by  him  out  of  all  the 
unsold  lands  then  belonging  *to  the  de-  [*6tfr 
fendants,  situate  in  Bloomfield,  in  the  State  of 
Ohio,  on  condition  that  the  plaintiff  should 
deliver  to  the  defendants  a  good  and  sufficient 
warranty  deed  of  certain  lands  in  his  posses- 
sion in  the  Town  of  Laurens,  in  the  State  of 
N.  Y.,  consisting  of  three  parcels,  and  con- 


NOTB.— Principal  and  agent— Authority  of  agent 
\o  execute  contract  under  seal  to  bind  principal — 
What  sufficient.  See,  Blood  v.  Goodrich,  12  Wend... 
525,  note. 
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taining  together  88  or  89  acres :  the  convey- 
ances to  be  exchanged  between  the  parties,  and 
to  be  delivered  Mar.  1,  1829.  It  is  then  fur- 
ther alleged  that  Jan.  31,  1829,  the  defendants 
agreed  to  sell  the  lands  to  be  conveyed  to  them 
by  the  plaintiff  to  one  A.  Winsor,  and  that  it 
was  thereupon  agreed  between  the  plaintiff 
and  the  defendants  that  the  plaintiff  should 
convey  such  lands  to  such  person  or  persons 
as  Winsor  should  designate,  instead  of  convey- 
ing the  same  to  the  defendants  according  to 
the  terms  of  the  agreement  of  Dec.,  1828.  The 
plaintiff  then  avers  that  Feb.  1,  1829,  by  the 
order  and  direction  of  Winsor,  he  executed 
and  delivered  a  deed  of  two  of  the  parcels  to 
be  conveyed  by  him  to  one  O.  Hale,  and  July 
7,  1829,  executed  and  delivered  a  deed  of  the 
remaining  parcel  to  one  W.  W.  Robinson  ;  of 
which  conveyances  the  defendants  had  notice 
July  15,  1829.  It  is  also  averred  in  this  count 
that  the  plaintiff  made  a  selection  of  lots  to  be 
conveyed  to  him  by  the  plaintiffs,  whereof 
they  had  notice ;  but  that  they  refused  to  per- 
form the  agreements  made  by  them.  The  sec- 
ond count  states  that,  in  consideration  of  the 
agreement  of  the  plaintiff  to  convey  certain 
lands  (before  then  agreed  to  be  conveyed  by 
him  to  the  defendants)  to  such  persons  as  one 
A.  Winsor  should  appoint,  the  defendants, 
Jan.  1, 1829,  promised  and  agreed  to  convey  to 
the  plaintiff  900  acres  of  land,  situate  in,  etc., 
when  they  should  be  thereunto  afterwards  re- 
quested. It  is  then  averred  that  July  7,  1829, 
the  plaintiff  did  convey  the  lands  agreed  to  be 
conveyed  by  him  to  Hale  and  Robinson  by  the 
order  of  Winsor,  alleging  notice  to  the  defend- 
ants, and  averring  a  non  performance  on  their 
part.  The  third  count  is  like  the  first,  except 
that  it  is  stated  that  in  the  agreement  of  Jan., 
1829,  it  was  stipulated  that  the  plaintiff  should 
have  such  time,  after  Mar.  1, 1829,  for  the  exe- 
cution and  delivery  of  the  conveyances  to  be 
executed  by  him  as  Winsor  should  appoint, 
7O*J  and  that  July  15,  1829,  *the  defendants 
had  notice  of  the  execution  of  the  deeds  by  the 
plaintiff  to  Hale  and  Robinson,  and  ratified 
and  confirmed  the  same  as  a  due  execution  of 
the  agreements  between  the  parties.  The  fourth 
count  is  also  similar  to  the  first,  except  that  it 
sets  out  the  agreements  with  more  particularity. 
The  fifth  count  is  on  a  memorandum  in  writ- 
ing, alleged  to  have  been  made  by  the  defend- 
ants Feb.  10,  1829,  whereby  they  agreed  to 
convey  to  the  plaintiff  a  certain  lot  of  land, 
known  as  No.  155,  situate  in  Ohio,  and  that 
the  same  should  be  included  in  the  conveyance 
for  the  900  acres  in  the  other  counts  mentioned, 
when  the  plaintiff  should  become  entitled  to  a 
conveyance  for  the  900  acres.  The  plaintiff 
then  avers  that  Aug.  1,  1829,  he  became  enti- 
tled to  such  conveyance,  of  which  the  defend- 
ants had  notice ;  yet,  etc.  The  sixth  count  is 
^quantum  meruit,  in  consideration  of  the  plaint- 
iff having  conveyed  certain  lands  to  Hale  and 
Robinson  at  the  request  of  the  defendants; 
and  in  consideration  of  the  defendants  having 
received  the  avails  of  such  sales,  they  prom- 
ised to  pay  what  such  lands  were  worth.  And 
the  seventh  count  is  an  indebitatus  assumpsil 
for  lands  sold  to  the  defendants,  to  Hale  and 
to  Robinson,  at  their  request,  and  for  work 
and  labor,  money  had  and  received,  etc.  The 
defendants  pleaded  the  general  issue. 
WEND.  9. 


On  the  trial  the  plaintiff  produced  the  instru- 
ment set  forth  in  the  first  count  of  the  declara- 
tion. It  purported  to  be  an  agreement  under 
seal  between  H.  Kingsbury,  E.  Goodrich,  Jr., 
and  A.  Champion,  of  the  one  part,  and  J. 
Blood  of  the  other  part.  It  was  signed  and 
sealed  by  the  plaintiff,  and  by  Kingsbury,  one 
of  the  defendants,  in  this  form :  "  H.  Kings- 
bury  for  self  and  Goodrich  &  Champion. 
[L.  s.]"  The  plaintiff  then  proved  declara- 
tions made  by  Goodrich,  one  of  the  other  de- 
fendants, that  he  was  interested  with  Kings- 
bury  and  Champion,  as  a  tenant  in  common, 
in  lands  situate  in  the  State  of  Ohio,  that  they 
were  jointly  concerned  in  those  lands,  and  that 
Kingsbury  was  selling  them  for  the  joint  con- 
cern ;  and  also  proved  declarations  of  Cham- 
pion, the  other  defendant,  that  he  owned  lands 
in  the  State  of  Ohio  in  company  with  Kings- 
bury  and  Goodrich,  and  that  Kingsbury  was- 
their  agent  to  sell  and  dispose  ot  the  same. 
Upon  this  proof,  the  plaintiff  *asked  [*71 
leave  to  read  the  agreement  to  the  jury.  The 
counsel  for  the  defendant  objected  to  its  being 
received  in  evidence,  unless  authority  under 
seal  to  Kingsbury  from  the  other  defendants, 
was  shown.  The  judge  overruled  the  objec- 
tion, and  the  agreement  was  read.  The  plaint- 
iff then  proved  that  Jan.  31,  1829,  Kingsbury 
and  Goodrich,  two  of  the  defendants,  having 
sold  to  one  A.  Winsor  certain  lands  owned  by 
them  in  the  Town  of  Laurens,  in  the  County 
of  Otsego,  and,  amongst  others,  lands  which 
by  the  agreement  of  Dec.  11,  1828,  were  to  be 
conveyed  by  the  plaintiff,  it  was  agreed  by  and 
between  the  plaintiff  and  Goodrich  and  Kings- 
bury,  the  latter  acting  for  himself  and  profess- 
ing to  act  as  the  agent  of  Champion,  that  if 
the  plaintiff  would  become  surety  for  Winsor, 
for  the  payment  of  the  money  agreed  by  him 
to  be  paid  to  Goodrich  and  Kingsbury  as  the 
consideration  of  the  purchase  made  by  Win- 
sor, and  would  convey  to  Winsor  the  lands 
which  he  had  bound  himself  to  convey  to  the 
defendants,  or  to  such  persons  as  Winsor 
should  direct  when  he  should  be  required  so 
to  do  by  Winsor  (it  being  understood  at  the 
time  that  as  to  one  parcel  of  the  land  the  plaint- 
iff would  not  be  able  to  convey  until  July  then 
next),  that  the  defendants  would  make  out  a 
deed  of  the  Ohio  lands  and  send  it  to  him  im- 
mediately ;  in  pursuance  of  which  agreement, 
the  plaintiff  forthwith  executed  a  bond  for 
$8,200,  as  the  surety  of  Winsor,  and  Feb.  17, 
1829,  on  the  requirement  of  Winsor,  executed 
a  deed  to  O.  Hale  of  two  parcels  of  the  land 
agreed  to  be  conveyed  by  him,  and,  July  7, 
thereafter,  on  the  requirement  of  Winsor,  exe- 
cuted a  deed  of  the  remaining  parcel  to  W.  W. 
Robinson.  The  evidence  in  relation  to  this- 
second  agreement  was  objected  to  by  the  de- 
fendants as  inadmissible,  on  the  grounds  that 
being  a  contract  relating  to  the  sale  and  con- 
veyance of  lands,  and  not  being  in  writing,  it 
was  void  within  the  Statute  of  Frauds  ;  and 
that  no  authority  being  shown  from  Cham- 
pion to  the  other  defendants  to  make  such  al- 
teration in  the  original  contract,  the  agreement 
was  not  binding  upon  him.  The  objection, 
however  was  overruled  by  the  judge,  and  the 
evidence  received.  After  the  conveyances  to 
Hale  and  Robinson,  and  in  the  month  of  July, 
1829,  notice  of  the  execution  of  the  deeds  was 
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72*]  *given  to  Goodrich,  and  a  deed  of  the 
•Ohio  lands  demanded  of  him  by  Winsor,  act- 
ing as  the  agent  of  the  plaintiff.  Goodrich  re- 
fused to  give  the  deed  unless  Winsor  would 
give  him  further  security  for  the  debt  which 
he,  Winsor,  owed  to  the  defendants.  In  Oct., 
1829,  this  suit  was  commenced  ;  in  November 
following  Goodrich  wrote  the  plaintiff  that  he 
had  drawn  a  deed  for  the  Ohio  lands,  which 
he  might  have  when  he  pleased  ;  he  might  call 
for  it  at  Utica,  or  he,  Goodrich,  would  send  it 
to  Mr.  Starkweather,  of  Cooperstown.  In  De- 
•cember  Mr.  Starkweather  wrote  to  the  plaint- 
iff, stating  that  he  had  received  a  letter  from 
•Goodrich  saying  "Your  deed  is  ready,  and  also 
that  he  supposed  that  there  would  be  an  end 
of  the  suit."  George  A.  Starkweather,  Esq., 
.a  brother  of  the  gentleman  who  wrote  the  let- 
ter to  the  plaintiff,  testified  that  he  once  had  a 
deed  in  his  possession  from  Goodrich  and  others 
to  the  plaintiff  for  the  Ohio  lands,  with  in- 
structions to  deliver  it  to  the  plaintiff,  if  it  was 
satisfactory ;  but  that  it  was  not  called  for, 
and  he  did  not  know  what  had  become  of  it. 
The  plaintiff  proved  an  admission  of  Kings- 
bury  that  the  plaintiff  had  made  a  selection  of 
his  lots  and  marked  them  on  a  map,  and  also 
a  declaration  of  his  was  shown  that  the  Ohio 
lands  were  worth  $4  per  acre. 

The  evidence  in  relation  to  the  contract  re- 
specting lot  No.  155,  set  forth  in  the  5th  count 
•of  the  declaration  was  as  follows:  The  plaint- 
iff exhibited  a  memorandum  indorsed  on  the 
•contract  Dec.  11,  1828,  in  these  words:  "Lau- 
rens,  February  10, 1829.  This  certifies  that  the 
-within  named  John  Blood  is  entitled  to  the 
whole  of  lot  No.  155,  situated  in  Bloomfield, 
within  described,  when  the  said  Blood  is  en- 
titled to  the  other  lands  within  described,  and 
the  above  named  lot  of  land  is  to  be  included 
in  the  same  deed,  for  value  received.  (Signed) 
H.  Kingsbury  for  self  and  Goodrich  and 
Champion."  The  signature  thereto  was  in  the 
handwriting  of  Kingsbury.  The  \fhple  of  this 
•evidence  was  objected  to,  but  received.  On 
the  part  of  the  defendants  it  was  proved  that 
the  plaintiff  had  admitted  that  Mar.  1,  1829, 
Kingsbury  tendered  him  a  deed  of  the  Ohio 
lands,  and  that  he  did  not  receive  it,  because 
he  was  not  then  ready  to  convey  on  his  part. 
73*]  *The  evidence  being  closed,  the  coun- 
sel for  the  defendants  raised  various  objections 
to  the  right  of  the  plaintiff  to  recover,  all  of 
which  were  overruled  by  the  presiding  judge, 
who  charged  the  jury  that  the  plaintiff  was  en- 
titled to  recover  for  all  the  land  agreed  to  be 
•conveyed  to  him,  at  the  rate  of  $4  per  acre, 
with  interest  on  the  sum  to  which  the  same 
amounted  from  the  time  that  the  demand  of  a 
deed  was  made  of  Goodrich.  The  jury  found 
&  verdict  for  the  plaintiff  for  $4,445.75  dam- 
Ages,  and  six  cents  costs.  The  defendants  hav- 
ing taken  exceptions  in  the  progress  of  the 
trial,  now  moved  for  a  new  trial. 

Mi'**r*.  J.  A.  Spencer  and  M.  T.  Rey- 
nolds, for  the  defendants.  The  agreement  of 
Dec.  11,  1828,  was  not  the  act  of  Champion 
and  Goodrich,  two  of  the  defendants.  It  is 
under  seal,  and  purports  to  be  executed  by 
Kingsbury  for  himself,  and  as  the  attorney  of 
the  other  defendants.  Unless  Kingsbury  had 
authority  under  seal  from  Champion  and  Good- 
rich he  could  not  bind  them  by  such  a  con- 
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tract.  5  Mass..  40;  7  T.  R.,  207;  3  Com.  Law 
R,  54;  7  Cow.,  453:  1  Wend.,  326;  3  Johns. 
Cas.,  180;  5  Binn.,  613;  2  Dall.,  246;  6  T  R 
176;  2  Johns.,  213;  13  Id.,  307;  2  Cai.,  224. 
The  defendants,  as  joint  owners  of  rea.1  estate, 
are  tenants  in  common,  but  not  partners.  15 
Johns.,  159;  4  Cow.,  163;  4  Mass.,  424.  If  the 
agreement  under  seal  could  be  considered  the 
act  of  Champion  and  Goodrich,  as  well  as  of 
Kingsbury,  the  plaintiff  was  not  entitled  to  re- 
cover, as  by  it  performance  of  the  stipulations 
on  his  part  was  a  condition  precedent,  which 
was  neither  averred  nor  proved.  2  Wend.,  587; 
8  Johns.,  322;  13  Id.,  94;  3  T.  R.,  590;  1  East, 
619.  Nor  could  he  avail  himself  of  the  agree- 
ment of  Jan.  31,  1829,  it  being  void,  within  the 
Statute  of  Frauds,  being  a  parol  contract  re- 
lating to  lands;  if  void,  it  could  not  alter,  re- 
voke or  modify  the  former  contract.  15  Johns., 
200.  Evidence  to  enlarge  the  time  for  perform- 
ance of  a  written  contract  is  admissible  only 
when  the  contract  is  of  such  a  nature  that  it 
would  be  good,  although  not  in  writing.  Sugd., 
Vend.,  87-100;  *1  Phil.  Ev.,  498;  Rob.,  [*74 
Frauds,  81;  14  Johns.,  358;  5  Cow.,  162.  Nor 
does  the  fact  that  the  last  contract  was  in  part 
executed  help  the  plaintiff,  for  it  is  well  settled 
that  a  part  performance  does  not  aid  a  void 
contract.  2  Johns.,  221;  6  Ves.,  39;  1  Pick., 
328;  11  Mass.,  342;  6  East,  602;  Freem.,  486. 
If,  however,  the  agreement  of  January  be  con- 
sidered valid,  there  was  no  proof  of  Champion 
being  a  party  to  it,  or  of  his  having  in  any 
way  whatever  ratified  it.  But  if  all  other  ob- 
jections fail,  the  plaintiff  was  not  entitled  to 
recover,  he  not  having  shown  that  the  deed 
was  properly  demanded  from  the  defendants; 
he  should  have  tendered  a  deed  to  be  signed, 
or  after  waiting  a  reasonable  time  subsequent 
to  the  first  demand  to  enable  the  defendants  to 
prepare  a  deed,  he  should  have  made  a  second 
demand.  Sugd.,  Vend.,  164,  261,  262;  6  Cow., 
13;  7  Id.,  53;  3  Wend.,  249;  20  Johns.,  130. 
Besides,  the  deed  should  have  been  demanded 
of  all  the  defendants,  otherwise  a  party  not  in 
default  may  be  subjected  to  damages. 

Messrs.  J.  B.  Hunt  and  Greene  C.  Bron- 
son,  Atty- Gen.,  for  the  plaintiff.  The  action 
is  not  on  the  agreement  of  December;  that  is 
but  inducement  to  the  contract  of  the  follow- 
ing January,  and  mere  evidence  in  explanation 
thereof.  It  was  not  necessary,  therefore,  to 
show  an  authority  under  seal  to  Kingsbury 
from  his  co-defendants  to  execute  the  contract 
of  December.  The  plaintiff's  claim  is  founded 
upon  a  contract  of  which  the  written  agree- 
ment and  the  subsequent  modification  thereof 
are  the  evidences,  and  all  that  was  incumbent 
upon  the  plaintiff  to  do  to  sustain  his  action 
was  to  show  that  the  contract  thus  made, 
whether  by  Kingsbury  alone,  or  by  Kingsbury 
and  Griswold,  had  been  assented  to  and  rati- 
fied by  all  the  defendants,  and  that  he,  the 
plaintiff,  had  performed  on  his  part  all  that  he 
had  engaged  to  do.  Performance  by  the  plaint- 
iff is  fully  proved;  the  assent  of  Goodrich  to 
the  contract  made  by  Kingsbury  is  manifest, 
not  only  from  his  declarations  and  acts,  but 
from  written  evidence;  and  the  fact  appearing 
that  a  deed  of  the  Ohio  lands  was  executed, 
ready  for  delivery,  shows  the  ratification  of 
the  contract  by  Champion  also;  for  unless  he 
executed  it,  the  deed  could  not  be  ready  for 
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75*]  *delivery.  Thus  an  executed,  not  an 
•executory  contract  is  shown,  and  the  Statute 
•of  Frauds  has  no  application  to  the  case.  The 
terms  of  the  special  agreement  having  been  per- 
formed on  the  part  of  the  plaintiff  by  convey- 
ing his  lands  in  pursuance  of  the  contract  with 
the  defendants,  who  reaped  the  benefit  of  such 
performance,  and  the  plaintiff,  at  all  events, 
having  sustained  loss  to  the  value  of  the  prop- 
erty conveyed, indebitatusassumpsit lay.  4 Cow., 
564  ;  1  Johns.  Cas.,  22  ;  3  Johns.,  520  ;  14  Id., 
330  ;  15  Id..  203 ;  5  East,  293.  No  more  can 
be  required  of  the  plaintiff  than  was  done  by 
him  in  relation  to  the  demand  of  the  deed;  hav- 
ing a  right  to  the  whole  title,  he  was  not  bound 
•to  make  a  demand  of  each  of  the  defendants. 
The  deed  being  refused  by  one,  it  was  useless 
to  make  a  demand  of  the  others. 

By  the  Court,  Savage.  Ch.  J.  The  first 
•question  is,  whether  the  agreement  of  Dec.  11, 
1828,  is  binding  upon  all  the  defendants  ?  This 
•contract  is  the  basis  of  any  liability  which  may 
rest  upon  any  or  all  of  the  defendants.  It  Was 
.signed  by  Kingsbury,  "for  self,  Goodrich  and 
•Champion."  The  proof  of  the  execution  by 
Kingsbury  proves  nothing  against  the  other 
•defendants.  It  shows  the  instrument  to  be  the 
deed  of  Kingsbury  ;  but  to  make  it  the  deed 
•of  Goodrich  and  Champion,  something  else 
must  be  proved  ;  it  must  be  shown  that  Kings- 
bury  had  authority  to  act  for  them  ;  and  as  he 
professes  to  act  by  deed,  an  authority  from 
them  under  their  seals  is  indispensable.  "An 
-authority  to  execute  a  deed  must  be  given  by 
•deed."  1  Com.  Dig.,  Att'y,  C,  5.  In  the  case 
•of  Banorgee  v.  Hovey,  5  Mass.,  11,  the  action 
was  assumpsit  for  money  advanced  to  one  Smith, 
who  was  concerned  with  and  had  authority 
from  the  defendants  to  procure  it.  Smith  gave 
a  bond,  which  'his  authority  did  not  specify, 
.and  the  court  held  the  defendants  not  bound, 
as  Smith  attempted  to  bind  his  partners  and 
employers  by  deed  without  any  authority  so  to 
do.  In  that  case  the  objection  is  admitted  to 
be  technical,  but  not,  therefore,  to  be  disre- 
garded. 5  Binn.,  613,  and  1  Yeates,  200,  are 
to  the  same  effect  Even  partners  are  not  per- 
mitted to  bind  their  copartners  by  seal,  unless 
the  copartners  are  present  and  assenting.  In 
76*]  *Ball  v  Dunstermlle,  4  T.  R,  313,  the  ac- 
tion was  on  a  bill  of  sale  executed  by  one 
-of  two  partners,  in  the  presence  and  by  the 
authority  of  the  other,  but  there  was  but  one 
seal  ;  the  court  held  the  execution  sufficient, 
and  they  relied  principally  on  this  deed  hav- 
ing been  executed  by  one  defendant,  for  him- 
self and  the  other,  in  the  presence  of  that  other. 
And  the  same  court,  in  Harrison  v.  Jackson,  1 
T.  R.,  207,  held  the  instrument  invalid  against 
partners,  when  that  circumstance  was  wanting. 
There  the  execution  was  like  the  execution  of 
the  agreement  in  this  case.  One  of  the  part- 
ners, Sykes,  signed  "For  Jackson,  self  and 
Rushford,  W.  Sykes."  And  the  court  held  it 
was  not  obligatory  upon  Jackson  and  Rush- 
ford,  as  they  were  not  present  and  assenting. 
In  pursuance  of  this  principle,  this  court  held, 
in  Mackay  v.  Bloodgood,  9  Johns..  285,  286,that 
.a  bond  signed  by  one  of  two  partners,  with  the 
partnership  name,  was  good,  when  the  other 
partner  had  seen  and  read  it,  and  had  assented 
•that  his  partner  should  execute  it  for  both,  al- 
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though  he  was  not  actually  present  when  the 
signature  was  put  to  the  instrument,  but  was 
about  the  store  when  the  bond  was  signed. 
The  same  point  was  recently  before  this  court 
I  in  McBride  v.  Hagan,  1  Wend.,  326,  and  de- 
cided in  the  same  way.  So  in  the  case  of 
Striglitz  v.  Egginton,  1  Holt,  141,  where  one  of 
the  defendants  signed  a  bond,  "  For  self  and 
partner,"  Oh.  J.  Gibbs  says,  "  the  authority  to 
execute  must  be  by  deed."  He  adds,  that  if 
one  partner  who  does  not  execute,  acknowledge 
that  he  gave  an  authority,  that  must  be  pre- 
sumed to  be  a  legal  authority,  and  it  must  be 
under  seal  and  produced.  One  man  cannot 
authorize  another  to  execute  a  deed  for  him 
but  by  deed,  and  no  subsequent  acknowledg- 
ment will  do. 

The  defendants  in  this  case  were  not  part- 
ners, but.  tenants  in  common,  of  the  lands  in 
Ohio,  which  were  to  be  conveyed  to  the  plaint- 
iff. One  tenant  in  common  has  no  power  as 
such  to  convey  or  dispose  of  the  lands  of  his 
co-tenant,  and  cannot  execute  a  deed  of  the 
lands  of  his  co-tenant  in  any  other  manner  than 
a  stranger.  That  an  authority  to  execute  a 
deed  must  be  given  by  deed,  to  render  the  deed 
valid,  was  recognized  by  this  court  in  Van  Os- 
trand  v.  Reed,  1  Wend.,  424.  *In  that  [*77 
case  the  judge  at  the  trial  rejected  the  evidence 
of  the  person  whose  name  had  been  used,  when 
called  to  prove  that  he  authorized  it — that  was 
not  an  action  upon  the  instrument,  but  where 
it  came  in  collaterally.  This  court  thought 
the  evidence  should  have  been  received  to  dis- 
prove fraud;  to  prove  which,  the  fact  had  been 
shown  that  the  name  of  the  witness  had  been 
put  to  the  instrument  by  others.  That  case, 
however,  recogpizes  the  general  principle.  An 
authority  under  seal  should  therefore,  have 
been  produced  from  Goodrich  and  Champion 
to  Kinsrsbury,  allowing  him  to  execute  the  con- 
tract in  question,  or  all  contracts  generally  re- 
specting their  lands  ;  a  parol  authority  is  not 
sufficient.  And  this  comports  with  other  prin- 
ciples. No  man  shall  be  devested  of  his  interest 
in  real  estate,  but  by  his  own  acts  and  by  oper 
ation  of  law  ;  if  an  authority  by  parol  may  be 
shown,  a  man  may  be  made  to  convey  all  his  es 
tate,  and  the  conveyance  rest  entirely  in  parol. 
As  to  Goodrich,  all  his  acts  and  his  letters  rec- 
ognize the  contract  as  his  ;  there  is,  therefore, 
something  more  than  mere  parol  declaration  to 
charge  him;  and  I  am  inclined  to  think  that  as 
to  him,  if  under  the  circumstances  the  evidence 
was  admissible,  an  authority  was  sufficiently 
shown — it  was  not  by  deed,"  but  he  admits  in 
writing  that  he  had  executed  a  deed.  It  was 
said  by  Ch.  J.  Gibbs,  in  Striglitzv.  Egginton, 
that  no  subsequent  acknowledgment  will  do 
A  subsequent  parol  acknowledgment  was, prob- 
ably, intended,  but  I  should  be  unwilling  to  say 
that  a  subsequent  written  acknowledgment,  ac- 
companied by  acts  recognizing  the  deed  as  the 
deed  of  him  whose  name  had  been  used,  was 
not  proper  evidence  to  be  submitted  to  a  jury. 
It  is,  indeed,  said  in  the  case  last  referred  to 
that  if  an  authority  be  admitted  by  parol,  it 
must  be  presumed  to  be  a  legal  authority  un- 
der seal,  and  must  be  produced  ;  and  such 
would  seem  to  follow  from  general  principles. 
The  plaintiff  should  therefore  have  either  pro- 
duced the  authority  from  Goodrich  and  Cham- 
pion to  Kingsbury,  or  given  the  defendants  no- 
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tice  to  produce  it ;  and  on  their  neglecting  or 
refusing  to  do  so,  inferior  evidence  and  such 
acts  as  would  imply  an  authority  would  be  ad- 
missible. It  seems  to  me,  therefore,  that  be- 
fore any  evidence  could  strictly  and  regularly 
have  been  received  of  the  acts  and  acknowl- 
78*1  edgments  *of  Goodrich,  notice  should 
have  been  given  to  produce  the  authority  by 
virtue  of  which  Kingsbury  acted. 

The  same  observations  apply  to  the  evidence 
respecting  Champion's  admissions;  they  were 
merely  parol  and  general  that  he  owned  lands  in 
Ohio  in  company  with  the  other  defendants,  and 
that  Kingsbury  was  their  agent  to  sell  and  dis- 
pose of  them.  The  legal  presumption  is,  that  he 
spoke  of  a  legally  authorized  agency  ;  but  no 
appointment  is  produced,  no  notice  to  the  de- 
fendant to  produce  it,  no  act  of  Champion's  in 
affirmance  of  the  contract  made  by  Kingsbury, 
and  no  allusion  in  his  conversation  to" this  case. 
To  admit  evidence  of  this  description  would 
be  a  total  dispensation  with  the  rule  that  an 
authority  to  execute  a  deed  must  be  by  deed  ; 
it  would  be  dangerous  in  its  consequences,  and 
alarming  to  the  owners  of  real  estate. 

If,  however,  the  contract  of  Dec.  11,  had 
been  proved,  that  was  all  the  contract  with 
which  Champion  had  any  connection  even 
nominally,  and  by  it  Blood's  conveyance  Mar. 
1,  1829,  was  a  condition  precedent  to  the  con- 
veyance to  be  made  by  the  defendants  ;  there 
is  no  pretense  that  a  conveyance  by  Blood  was 
then  offered.  Indeed,  it  is  proved  by  the  dec- 
larations of  Blood  that  on  that  day  an  offer  was 
made  by  the  defendant  Goodrich  to  fulfill  the 
contract  on  his  previous  performance.  If, 
therefore,  the  plaintiff  had  declared  upon  the 
sealed  contract,  and  its  execution  by  all  the 
defendants  had  been  proved,  no  cause  of  ac- 
tion is  shown,  but  is  disproved.  The  plaint- 
iff, however,  does  not  rely  upon  the  sealed 
contract,  except  as  inducement  to  a  parol  con- 
tract— a  parol  contract  to  sell  and  convey  lands ; 
a  contract  void  by  the  Statute  of  Frauds,  made 
by  two  of  the  defendants  only,  and  without 
any  authority  whatever  from  the  third.  The 
plaintiff  contends  that  the  parol  contract  of 
Jan.  31,  1829,  was  valid  as  a  mere  extension  of 
the  time  of  performance  of  the  sealed  contract. 
The  rule  is  well  established  that  a  written  in- 
strument shall  not  be  contradicted  by  parol, 
but  any  ambiguity  about  it  may  be  explained, 
or  an  additional  agreement  affecting  the  sub- 
ject, may  be  made  by  parol,  when  a  parol  agree- 
ment is  valid.  Such  was  the  case  of  Franchot 
v.  Leach,  5  Cow.,  506.  There  no  place  having 
79*]  been  *mentioned  in  the  agreement  itself 
where  it  should  be  performed,  the  parties  ap- 
pointed a  place  by  parol.  To  make  that  case 
applicable  here,  it  should  have  been  shown 
that  no  time  had  been  appointed  in  the  written 
contract.  Time  here  was  of  the  essence  of  the 
contract,  and  the  plaintiff  having  failed  to  per- 
form on  his  part,  the  defendants  are  discharged 
from  the  contract.  There  are  cases  when  the 
time  of  performance  of  a  written  contract  may 
be  enlarged  by  parol  ;  but,  I  apprehend,  that 
doctrine  does  not  apply  to  contracts  for  the  con- 
veyance of  land,  or  to  any  other  contract.where 
the  contract  itself  would  not  have  been  valid 
if  made  by  parol.  In  Keating  v.  Price,  1  Johns. 
Cas.,  22,  the  court  say  :  "This  being  original- 
ly a  simple  contract,  we  are  of  opinion  that  it 
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was  competent  for  the  parties,  by  parol  agree- 
ment, to  enlarge  the  time  of  performing  it." 

It  was  further  objected  that  the  plaintiff" 
should  have  prepared  and  tendered  a  deed  to- 
each  of  the  defendants  for  execution.  I  under- 
stand the  rule  in  this  State  to  be,  that  the  party- 
entitled  to  the  deed  must  demand  it;  if  it  is  not 
refused,  he  should,  allowing  a  reasonable  time- 
for  the  defendant  to  prepare  and  execute  it, 
present  himself  again  to  receive  it,  7  Wend., 
129  ;  but  if,  on  demand,  the  defendant  posi- 
tively refuses,  it  would  be  idle  to  make  another 
demand.  So,  too,  the  party  is  entitled  to  the 
whole  title,  and  if  upon  demand  any  one  of 
those  whose  duty  it  is  to  convey,  refuses  to  do- 
so.it  would  be  unnecessary  to  make  demand  of 
the  others.  In  this  case  the  demand  was  made 
of  Goodrich,  who  refused  ;  there  was,  there- 
fore, no  necessity  to  call  on  Kingsbury  or 
Champion,  for  if  they  should  convey,  the 
plaintiff  would  not  have  the  whole  title. 

It  is  unnecessary  to  discuss  any  other  points- 
in  this  case.  In  my  opinion  the  plaintiff  failed 
to  prove  the  contract  of  Dec.  11,  1828,  and, 
therefore,  a  new  trial  must  be  granted. 

Principal  and  agent— Power  of  agent  to  execute 
sealed  instrument,  must  be  conferred  under  seal.  Cited 
in— 12  Wend.,  55 ;  20  Wend.,  258 .  64  111.,  527-8 ;  18 
Mich.,  312 ;  14  Kan.,  189  ;  22  Am.  Rep.,  543  (34  Mich., 
396). 

Parol  evidence,  of  admission  by  principal  of  agent's- 
authority.  Applied— 12  Wend.,  527. 

Cited  in— 25  N.  Y.,  197. 

Parol  evidence—To  vary  written  contract— To  prove 
new  agreement.  Cited  in— 12  Barb.,  376 ;  22  How.  TJ. 
S.,  42 ;  9  Wall,,  272 ;  22  Wall.,  507. 

Contract  of  Sale— Tender  of  deed  for  execution,  and 
demand.  Applied— 14  Barb.,  569. 

Cited  in— 5  Denio,  164 ;  17  Barb,  409 :  27  Barb.,  78  ; 
7  Rob.,  118 ;  7  Kan.,  254 ;  44  Am.  Dec.,  542,  544  (2  Eng. 
Ark.,  153). 

Persons  jointly  liable—Demand  from  one,  a  demand 
from  all.  Cited  in— 72  N.  Y.,  582. 

Extension  of  time  of  performance  of  written  con- 
tract—When  may  be  granted  by  parol. 

Distinguished— 5  Duer,  206.  Cited  in— 20  Barb.,  64; 
66  How.  Pr.,  480. 

Also  cited  in— 4  McLean,  50. 
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Mortgage  of  Chattel  Distinguished  from  a  Pledge 
— Breach  of  Condition — Effect  of — Assignment 
of  Debt  Passes  Interest  of  Mortgagee — Parties. 

An  instrument  giving  security  upon  a  chattel  for 
the  payment  of  a  debt  at  a  future  day,  providing- 
for  the  continuance  of  the  possession  of  the  debtor 
until  that  day,  and  on  non-payment  of  the  debt  au- 
thorizing the  creditor  to  take  possession,  is  a  mort- 
gage and  not  a  pledge,  although,  instead  of  the  or- 
dinary terms  of  the  conveyance,  the  words  used  be,. 
"  I  hereby  pledge  and  give  a  liea  on,"  etc. 

A  mortgagee  of  personal  property,  upon  the  fail- 
ure of  the  mortgagor  to  perform  the  condition  of 
the  mortgage,  acquires  an  absolute  title  to  the  prop- 
erty. 

If  a  mortgagee  of  personal  property  assigns  the 
debt,  to  secure  the  payment  of  which  the  mortgage 
is  given,  whether  the  same  be  done  before  or  after 
forfeiture,  the  interest  of  the  mortgagee  passes  to- 
the  assignee;  and  if  the  property  be  taken  by  a 
stranger,  trespass  must  be  brought  in  the  name  of 
the  assignee,  and  not  in  the  name  of  the  assignor. 


NOTE.— 1.  Pledge— Distinction  between  pledge  and 
mortgage.  See,  Cortelyou  v.  Lansing,  2  Cai.  Cas., 
200,  note. 

2.  Mortgage— Accessary  of  debt— Transfer  of  the  debt 
passes  Interest  in  the  mortgage,  whether  latter  is  as- 
signed or  not.  See,  Jackson  v.  Blodget,  5  Cow.,  202,. 
note. 
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Citations— 8  Johns.,  96;  7  Cow.,  290:  5  Cow..  202:  2 
Burr.,  978 :  Barn.  Ch.,  90,  93 ;  1  Johns.,  590 ;  4  Johns., 
43 :  Powell,  Mort.,  1115, 1116. 

THIS  was  an  action  of  trespass  de  bonu  attpor- 
tatis,  tried  at  the  Ontario  Circuit  in  Sep., 
1829,  before  the  Hon.  Daniel  Moseley,  one  of 
the  Circuit  Judges. 

The  action  was  brought  to  recover  damages 
for  the  selling  of  a  steam  engine  by  the  defend- 
ant as  sheriff  of  Ontario,  under  an  execution 
against  one  Chester  Francis.  July  25,  1828. 
the  plaintiff  having  sold  to  Francis  a  steam  en- 
gine, and  Francis  having  failed  to  give  good 
indorsed  notes  for  the  balance  remaining  due 
to  the  plaintiff,  as  he  had  agreed  to  do,  the 
plaintiff  took  Francis'  own  notes,  one  for 
4257.02,  payable  in  6  months,  and  the  other 
for  $200,  payable  in  9  months  from  Apr.  1, 
1828,  and  received  from  him  a  mortgage  of  the 
steam  engine.  The  instrument,  after  reciting 
the  giving  of  the  notes,  ran  thus:  "Now, there- 
fore, for  securing  the  payment  of  said  notes, 
I  hereby  pledge  and  give  a  lien  on  the  said  en- 
gine to  the  said  Langdon,  and  in  case  the  notes 
are  not  paid,  hereby  consent  that  Langdon 
shall  hold  the  same  as  security  and  to  save  him- 
self harmless;  it  being  understood  that  I  keep 
possession  of  the  same  until  the  time  arrives 
for  the  payment  of  the  notes,  and  in  case  the 
same  are  not  paid,  Langdon  may  take  the 
same."  Apr.  4,  1829,  a  deputy  of  the  defend- 
ant levied  on  the  engine  by  virtue  of  an  exe- 
cution in  favor  of  one  Stafford  against  Francis, 
81*]*and  in  June  thereafter,  by  virtue  of  the 
same  execution  sold  it.  Previous  to  the  deliv- 
ery of  the  property  to  the  purchaser,  the  sher- 
iff had  notice  of  the  claim  under  the  mortgage. 
The  defendant  produced  the  exemplification 
•of  the  record  of  a  judgment  in  favor  of  one 
Samuel  Pitcher  against  Chester  Francis,  dock- 
eted May  8,  1829,  from  which  it  appeared  that 
the  judgment  was  obtained  on  the  notes  given 
by  Francis  to  Langdon  at  the  date  of  the  mort- 
gage, and  that  they  were  transferred  to  Pitch- 
er in  the  course  of  trade  and  business.  The  de- 
fendant also  produced  an  execution  issued  on 
the  judgment  in  favor  of  Pitcher,  and  deliv- 
ered to  the  sheriff  May  13,  1829.  The  engine 
was  sold  after  the  receipt  of  this  last  execu- 
tion, but  it  did  not  sell  for  enough  to  satisfy 
the  execution  in  favor  of  Stafford.  It  was 
proved  that  this  suit  was  brought  for  the  ben- 
efit of  Langdon  and  his  creditors,  but  that  the 
recovery,  if  any,  would  go  to  Langdon  solely. 
On  the  trial,  it  was  insisted  for  the  defendant 
that  the  plaintiff  was  not  entitled  to  sustain  the 
action,  for  that  the  instrument  produced  by 
him  was  a  pledge  and  not  a  mortgage,  and 
that  the  plaintiff  had  transferred  his  inter- 
est to  Pitcher.  A  verdict  was  taken  for  the 
plaintiff  for  $600,  subject  to  the  opinion  of 
the  court. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  The  in- 
strument executed  by  Francis  was  a  valid  se- 
curity and,  whether  it  be  considered  as  a  mort- 
gage or  as  a  pledge,  Francis,  at  the  time  of  the 
levy  and  sale,  had  not  such  an  interest  in  the 
engine  as  could  be  taken  in  execution.  It  is 
not  a  pledge,  for  it  is  essential  to  a  pledge  that 
the  property  pledged  should  be  delivered  to  the 
pawnee.  2  Cai.  Cas.,  200.  It  is  a  mortgage;  it 
contains  all  the  requsites  of  a  mortgage;  it  ex- 
pressly gives  a  lien  until  the  notes  become  due, 
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and  after  that,  Langdon  is  authorized  to  taka 
possession.  A  mortgagor  before  forfeiture  may 
retain  possession,  and  his  interest,  whatever  it 
is,  may  be  sold.  3  Wend..  498.  After  for- 
feiture, his  interest  ceases,  the  right  of  the 
mortgagee  becomes  absolute,  and  he  may  re- 
duce the  property  to  possession.  1  Pick.,  389; 
3  Cow.,  200,  n.;  4  Id.,  461. 

*The  action  was  properly  brought  in  [*82 
the  name  of  Langdon,  allowing  the  debt  to 
have  been  assigned!.  The  mortgage  passed  as 
an  incident  to  the  debt,  and  Pitcher  could  not 
enforce  it  otherwise  than  in  the  name  of  Lang- 
don; it  was  not  such  an  instrument  as  author- 
ized Pitcher  to  bring  the  suit  in  his  own  name; 
but  if  the  action  might  have  been  brought  in 
his  name,  he  might,  if  he  chose,  bring  it  in  the 
name  of  Langdon. 

Mr.  J.  C.  Spencer,  for  defendant.  No 
right  of  property  in  the  engine  was  transferred 
by  the  instrument  to  the  plaintiff.  It  was  nei- 
ther a  sale,  a  mortgage,  nor  a  pledge.  If  it  be 
considered  a  sale,  the  possession  of  Francis 
after  the  notes  became  due  was  inconsistent 
with  the  instrument.and  it  was  therefore  fraud- 
ulent and  void  as  against  creditors.  2  T.  R., 
587;  3  Cow.,  166;  2  Wend.,  446.  It  was  not  a 
mortgage,  for  it  is  essential  to  that  species  of 
security  that  a  present  interest  should  pass. 
Here  a  lien  was  given,  but  no  interest  passed 
to  Langdon  until  the  notes  became  due;  until 
then  due,  he  had  no  interest  which  he  could 
dispose  of.  10  Johns.,  472;  12  Id.,  246.  It  was 
not  a  pledge;  for  to  render  that  operative, there 
should  have  been  a  delivery.  The  case  of 
Homes  v.  Crane,  2  Pick.,  607,  contains  a  sum- 
mary of  the  whole  law  on  this  subject,  and  su- 
persedes the  necessity  of  looking  into  any  oth- 
er cases.  Whether,  therefore,  Francis  har1  or 
had  not  an  interest  in  the  engine  the  subject  of 
sale  is  immaterial;  unless  the  plaintiff  shows  a 
right  of  recovery,  the  action  cannot  be  main- 
tained. Whether  the  instrument  was  a  pledge 
or  a  mortgage,  it  was  an  incident  to  the  debt 
and  accessary  thereto,  and  could  not  subsist  in 
Langdon  after  he  had  assigned  the  debt.  5 
Cow.,  202.  The  judgment  in  favor  of  Pitcher 
is  conclusive  evidence  that  the  notes  were  as- 
signed previous  to  becoming  due;  and  if  so, 
the  mortgage  passed  as  an  incident  to  the 
debt.  If  the  notes  were  not  assigned  un- 
til after  due,  then  the  mortgage  had  become 
absolute;  it  had  ceased  to  be  a  chose  in  action, 
and  the  property  passed  to  Pitcher  by  opera- 
tion of  law.  7  Cow.,  292.  If  Pitcher  was  a 
mere  nominal  plaintiff  in  the  judgment,  that 
fact  should  have  been  shown. 

*Mr.  Butter,  in  reply.  A  right  of  in-  [*83 
terest  in  the  engine  passed  as  effectually  by  the 
instrument  as  if  it  had  been  formally  a  mort- 
gage; for  in  such  case  possession  could  not 
have  been  taken  until  after  forfeiture.  The 
words  "I  hereby  pledge  and  give  a  lien  upon," 
etc.,  show  the  intent  of  the  party,  by  express- 
ing the  legal  effect  of  a  mortgage.  The  word 
"pledge"  is  not  technical, applying  peculiarly  to 
that  species  of  security;  it  is  as  appropriate  to 
a  mortgage  as  to  a  pledge.  1  Domat. Civil  Law, 
330,  art,  1.  As  to  a  present  interest  not  pass- 
ing, there  is  nothing  in  the  law  forbidding  a 
conveyance  of  personal  property  to  take  effect 
in  futuro.  From  the  evidence,  it  is  manifest 
that  Langdon  is  in  fact  the  owner,  and  noth- 
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ing  is,  therefore,  to  be  apprehended  from  the 
conflicting  claims  of  Pitcher. 

By  the  Court,  Sutherland,  J.  The  instru- 
ment executed  by  Chester  Francis  to  the  piaint- 
iff  July  25,  1828,  was  clearly  designed  by  the 
parties  to  be  a  mortgage  upon  the  steam  en- 
gine, which  Langdon  had  previously  sold  him, 
and  was  intended  to  secure  the  balance  of  the 
consideration  money  remaining  unpaid  for  it. 
It  has  all  the  essential  attributes  of  a  mortgage 
of  personal  property;  it  recites  the  original  pur- 
chase of  the  steam  engine  from  the  plaintiff, 
the  payment  of  part  of  the  consideration  mon- 
ey, the  giving  of  two  notes  for  thebalance.and 
then  states  that  for  securing  the  payment  of 
said  notes,  the  said  Francis  hereby  pledges  and 
gives  a  lien  on  said  engine  to  said  Langdon,  and 
in  case  the  notes  are  not  paid  the  said  Langdon 
shall  hold  the  same  as  security  and  to  save  him 
harmless;  the  said  Francis,  however,  to  retain 
the  possession  until  the  notes  shall  become 
due,  and  if  they  are  not  paid,  then  the  said 
Langdon  to  take  possession  of  said  engine.  It 
has  all  the  attributes  of  a  mortgage,  and  none 
of  those  of  a  pledge  as  distinguished  from  a 
mortgage.  Brown  v.  Bement,  8  Johns..  96. 
The  last  of  these  notes  became  clue  Feb.  1, 
1829.  and  the  engine  was  sold  by  the  defend- 
ant June  13.  1829,  under  an  execution  against 
Francis,  and  as  his  property,  received  by  him 
Apr.  4,  preceding.  A  mortgagee  of  personal 
property,  upon  the  failure  of  the  mortgagor 
84*]  *to  perform  the  condition  *of  the  mort- 
gage, acquires  an  absolute  title  to  the  chattel. 
This  is  well  established  to  be  the  legal  effect 
and  operation  of  a  mortgage  of  personal  prop- 
eety.  Brown  v.  Bement,  8  Johns.,  96;  Acktey 
v.  Finch,  7  Cow.,  290- 

The  notes  which  this  mortgage  was  given  to 
secure,  appear  to  have  been  assigned  or  trans- 
ferred to  one  Pitcher.  When  they  were  so 
transferred  does  not  appear.  But  it  is  shown 
that  he  obtained  judgment  upon  them  in  his 
own  name  against  Francis,  May  8,  1829.  Did 
not  the  mortgage  pa&s  with  the  notes  as  inci- 
dent to  them,  and  should  not  this  action  have 
been  brought  in  the  name  of  Pitcher  instead  of 
Langdon  ?  I  do  not  perceive  how  such  con- 
clusion is  to  be  resisted.  A  mortgage  of  either 
real  or  personal  estate  is  but  an  accessary  or 
incident  to  the  debt,  or  the  security  which  is 
given  as  the  evidence  of  the  debt.  The  assign- 
ment of  the  security  passes  the  interest  in  the 
mortgage.  The  mortgage  cannot  exist  as  an 
independent  debt.  If  by  special  agreement  it 
does  not  accompany  the  security  assigned,  it  is 
ipso facto  extinguished,  and  ceases  to  be  a  sub- 
sisting demand.  This  doctrine  is  fully  con- 
sidered in  the  case  of  Jackson  v.  Blodget,  5  Cow. , 
202,  where  the  principal  cases  are  collected.  2 
Burr.,  978;  Barnard  Ch..  90,  93  ;  1  Johns.,590; 
4  Id.,  43  ;  Pow.  Mort.,  1115. 1116.  If  the  notes 
were  assigned  or  indorsed  to  Pitcher  before  they 
became  due  and  before  the  mortgage  was  for- 
feited, the  inchoate  interest  of  the  mortgagee 
must  have  passed  with  them.  If  the  transfer 
of  the  notes  was  after  they  fell  due  and  subse- 
quent to  the  forfeiture  ot  the  mortgage,  then 
the  assignment  operated  as  a  transfer  of  the  in- 
terest of  the  mortgagee,  Langdon,  whatever  it 
might  have  been,  m  the  mortgaged  chattel;  and 
in  either  aspect,  the  action  of  trespass  should 
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have  been  brought  in  the  name  of  Pitcher.  If 
Pitcher  was  a  mere  trustee  for  Langdon,  that 
fact  should  have  been  proved  upon  the  trial. 
Although  this  is  a  case  subject  to  the  opinion 
of  the  court,  it  may  be  proper  to  give  the  plaint- 
iff the  election  of  a  new  trial,  upon  payment  of 
costs.  If  he  does  not  signify  such  election  in 
30  days,  then  judgment  is  given  for  the  defend- 
ant. 

Chattel  mortgage— When  title  vests  in  mortgagee- 
Foreclosure— Equity  of  redemption.  Distinguished— 
21  Wend..  487 ;  4  Barb.,  493 ;  35  Cal.,  411.  Cited  in— 11 
Wend.,  109 :  12  Wend.,  62 ;  25  Wend.,  398 ;  2  Denio,. 
172  ;  3  Denio,  35  ;  6  Paige.  596 ;  54  N.  Y.,  23 ;  1  Barb.;. 
548 :  9  Barb.,  633;  16  Barb.,  50;  39  Barb.,  608;  52  Barb-, 
371 ;  1  Rob.,  172 ;  3  Daly,  237 ;  101  U.  S.,  742;  27  Cal... 
269;  76111.,  481. 

Security,  cannot  be  separated  from  debt.  Cited  In 
36  N.  Y.,  45 :  44  N.  Y.,  57 ;  64  N. '  Y..  44  (21  Am.  Rep., 
585);  83  N.  Y.,  51 ;  1  Trans.  App.,  64:  13  Barb.,  232;  23 
Barb.,  463;  39  Barb.,  166;  31  How.  Pr..  3;  34  How.  Pr.. 
131 :  17  Abb.  Pr.,  344 ;  1  Abb.  N.  S.,  73 ;  9  Bos.,  331;  10 
Bos.,  366 ;  98  U.  S.,  539. 

Also  cited  in— 1  Leg.  Obs.,  76;  3  Dill.,  115;  7  Bank 
Reg.,  70  ;  4  Ben.,  442;  36  Cal.,  428. 


*ORANGE  COUNTY  BANK  [*85- 

v. 
A.  BROWN  ET  AL. 

Common  Carrier  of  Passengers  and  Baggage  i» 
Responsible  f oi'  Loss  of  Baggage — Fare  Covers 
Compensation  for  Carrying  Baggage — Money 
not  Included  under  term '  'Baggage" — Liability 
for  Small  Sum. 

A  common  carrier  who  carries  passengers  and  their 
baggage  is  reponsible  for  the  baggage  if  lost,  al- 
though no  distinct  price  be  paid  for  its  transporta- 
tion ;  the  compensation  for  its  conveyance,  in  con- 
templation of  law,  is  included  in  the  fare  of  the  pas- 
senger. 

Where,  however,  the  baggage  consists  of  an  ordi- 
nary traveling  trunk,  in  which  there  is  a  large  sum 
of  money,  such  money  is  not  considered  as  included 
under  the  term  "  baggage,"  so  as  to  render  the  car- 
rier responsible  for  it.  It  seems,  however,  that  he 
would  be  liable  for  money  in  the  trunk,  not  exceed- 
ing an  amount  ordinarily  carried  for  traveling  ex- 
penses. 

Citations-1  Tin.  Abr.,  219,  220,  225 ;  Cro.  Jac..  188  r 
1  Wheat's  Selw.,  301,  n.  1,  305-308  and  notes;  6  Com. 
L.R.,  333;  4  Burr,,  2298.  2301:  5  Com.  L.  R.,467;  ft 
Pick,  182 :  11  (torn.  L.  R.,  243 ;  19  Com.  L.  R.,  219 ;  6 
Wend.,  335. 

THIS  was  an  action  on  the  case,  tried  at  the 
Orange  Circuit  in  Apr.,  1830,  before  the 
Hon.   James  Emott,  then  one  of  the  Circuit 
Judges. 

The  suit  was  brought  against  the  defendant* 
as  the  owners  of  a  steamboat  called  The  Con- 
stellation, for  the  loss  of  a  trunk  belonging  to 
a  passenger  on  board  the  boat,  who  was  the 
agent  of  the  plaintiffs  and  intrusted  with  the 
carriage  of  $11,250  from  the  City  of  N.  Y.  to 
the  banking-house  of  the  plaintiffs,  in  the  Vil- 
lage of  Goshen.  The  declaration  contained  a 
count  reciting  that  the  defendants,  Nov.  15. 
1827,  were  the  owners  or  proprietors  of  a  steam- 
boat called  The  Constellation,  navigated  on  the 
Hudson  River,  between  the  Cities  of  N.  Y.  and 
Albany,  for  the  carriage, conveyance  and  trans- 


NOTE.— Common  carriers  of  passengers  and  bag- 
gage—Fare covers  compensation  for  baggage— Liabil- 
ity for  loss  of  baggage.  See,  Powell  v.  Myers,  26  Wend., 
591,  note. 

Lidl>ility  continues  until  delivery.  See,  Ostrander 
v.  Brown,  15  Johns.,  39,  note. 
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portation  of  passengers  and  their  baggage  and 
effects,  for  hire  ana  reward,  commonly  called 
passage  money  ;  touching  upon  the  passage 
from  New  York  to  Albany  at  the  Village  of 
Newburgh,  for  the  purpose  of  landing  passen- 
gers and  their  baggage  or  effects  ;  that  on  the 
said  Nov.  15,  in  the  year,  etc.,  one  William 
Phillips,  as  the  agent  of  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defendants, 
delivered  to  R.  G.  Cruttenden,  then  being  mas- 
ter of  The  Constellation,  the  trunk  or  baggage  j 
of  him  the  said  William  Phillips,  containing 
divers  goods  and  chattels  of  them,  the  plaint- 
iffs, to  wit :  bank-notes  amounting  in  the  ag- 
gregate to  the  sum  of  $11,250,  to  be  safely  and 
securely  carried  and  conveyed  in  the  said  ves- 
sel from  the  City  of  N.  Y.  to  the  Village  of 
Newburgh,  for  hire  and  reward  then  and  there 
86*]  paid  to  Cruttenden  *as  such  master  of 
the  boat,  and  agent  of  the  defendants,  in  that 
behalf.  It  is  then  averred  that  although  the 
vessel  on  the  same  day  arrived  at  Newburgh, 
yet  that  the  defendants  and  their  agent  not  re- 
garding their  duty,  did  not  deliver  the  said 
trunk  or  baggage  containing  the  said  bank- 
notes to  the  said  Phillips,  but  so  negligently, 
carelessly  and  improperly  conducted  the  car- 
riage and  conveyance  thereof,  that  for  want  of 
due  care  in  the  defendants  and  their  agents, 
the  trunk  containing  the  bank-notes  aforesaid 
was  wholly  lost  to  the  plaintiffs,  to  wit:  at,  etc. 
The  declaration  contained  various  other  counts. 
The  defendants  pleaded  the  general  issue. 

On  the  trial  of  the  cause,  William  Phillips 
was  sworn  as  a  witness  on  the  part  of  the  plaint- 
iffs, and  testified  that  in  Nov.,  1827,  he  went 
on  board  The  Constellation  at  the  City  of  N. 
Y.,  with  the  intention  of  proceeding  to  New- 
burgh ;  that  on  the  wharf  near  the  boat  he  met 
Cruttenden,  the  master  of  the  boat,  and  told 
him  that  he  had  a  trunk  of  importance  which 
he  wanted  to  put  into  the  office.  Cruttenden 
answered  :  "As  soon  as  we  get  under  way;"  to 
which  he  replied  that  he  wanted  it  in  immedi- 
ately, as  he  wished  to  go  ashore.  Cruttenden 
then  told  him  to  go  to  the  young  man  or  mate. 
He  accordingly  went  to  the  office  and  spoke  to 
a  young  man  who  appeared  to  be  doing  busi- 
ness there,  and  told  him  he  had  a  trunk  of  im- 
portance which  he  wished  to  put  into  the  office. 
The  young  man  made  the  same  answer  as  the 
master:  "As  soon  as  we  get  under  way."  The 
witness  said  he  wished  to  go  ashore,  and  was 
then  told,  "Come  round  to  the  door,  you  may 
put  it  there,"  pointing  to  a  place  behind  the 
door.  The  witness  deposited  the  trunk  in  the 
place  pointed  out,  and  went  on  shore,  and  was 
absent  8  or  10  minutes.  While  on  shore  he 
bought  some  oranges,  which  he  held  in  a  hand- 
kerchief until  the  boat  got  underway,  when  he 
went  to  the  office  to  put  the  oranges  into  the 
trunk,  and  found  that  it  was  gone.  He  im- 
mediately apprised  the  master  and  the  clerk  of 
the  fact ;  search  was  made, but  the  trunk  could 
not  be  found.  He  testified  that  there  were  in 
his  trunk,  when  he  went  on  board,  seven  sealed 
packages  of  bank-notes,  received  by  him  from 
the  first  teller  of  the  Bank  of  America,  and 
which  he  had  been  requested  by  the  president 
87*]  of  the  Bank  of  Orange  Co.  to  carry  *to 
that  Bank  from  the  Bank  of  America.  When 
he  received  the  packages,  the  president  of  the 
Bank  of  Orange  Co.  told  him  that  it  was  his 
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practice  when  he  had  charge  of  package  s  of 
money  to  cany  to  Goshen,  to  deliver  them  to- 
the  captain  of  the  steamboat  immediately  upon 
going  on  board,  and  advised  him  to  follow  the 
same  course,  which  he,  the  witness  considered 
as  a  direction  to  him,  and  acted  accordingly. 
On  his  cross-examination,  he  said  he  did  not 
inform  the  clerk  that  his  trunk  contained  bank- 
bills,  nor  did  he  tell  Cruttenden,  the  master  of 
the  boat,  that  it  contained  anything  more  than 
his  own  property  ;  nor  did  he  tell  him  that  he 
was  going  to  Newburgh.  It  was  satisfactorily 
proved  that  the  packages  contained  $11,250. 

The  plaintiffs  having  rested,  the  defend- 
ants' counsel  moved  for  a  nonsuit  on  various- 
grounds.  The  presiding  judge  ruled  that  the 
liability  of  the  defendants  rested  on  the  general 
law  respecting  carriers;  that  it  admitted  of 
some  doubt  whether  the  risk  in  this  case  com- 
menced until  the  commencement  of  the  voyage; 
that  it  was  a  matter  of  doubt  whether  the  de- 
fendants, in  the  case  of  mere  baggage,  were  in- 
surers for  more  than  the  property  of  the  pas- 
senger; in  most  cases  it  would  be  a  risk  with- 
out compensation,  which  was  not  in  the  spirit 
of  the  law;  that  when  a  carrier  is  to  be  made 
liable  for  bank-bills,  not  made  up  in  a  package 
pointing  to  its  contents,  common  justice  re- 
quired that  he  should  be  informed  of  the  nat- 
ure of  his  charge,  so  that  he  might  take  the 
necessary  precautions  for  the  safety  of  the  bills 
and  for  his  own  protection;  that  in  his  opinion 
the  information  of  Phillips  to  the  master  of  the 
boat  of  the  value  and  contents  of  the  trunk, 
was  not,  under  all  the  circumstances  of  the 
case,  sufficient  to  entitle  the  plaintiffs  to  re- 
coyer/and  on  that  ground  he  directed  a  non- 
suit. A  nonsuit  was  accordingly  entered,  which 
the  plaintiffs  now  move  to  set  aside. 

The  motion  to  set  aside  the  nonsuit  and  for 
a  new  trial  was  argued  by  Messrs.  J.  L.  Wend- 
ell and  J.  R.  Van  D-uzer,  for  the  plaintiffs,  and 
by  Messrs.  B.  F.  Butler  and  M.  T.  Reynold*, 
for  the  defendants. 

*Arguments  for  the  plaintiffs:  [*88 

The  question  presented  in  this  case  is  inter- 
esting and  important,  not  only  as  it  regards 
the  amount  in  controversy,  but  as  it  respects 
the  rights  of  the  public,  and  the  duties  and  ob- 
ligations of  a  very  useful  and  respectable  por- 
tion of  the  community,  who  by  their  enterprise 
and  capital  afford  the  facilities  enjoyed  in  this 
country  for  the  transportation  of  passengers 
and  their  baggage.  Notwithstanding  we  have 
no  judicial  decision  in  this  State  on  this  very 
question,  it  is  supposed  that  the  principles  oY 
law  applicable  to  this  case  are  perfectly  settled, 
and  must  result  in  a  decision  in  favor  of  the 
plaintiffs.  In  England  no  one  doubts  the  lia- 
bility of  a  stage  coachman  who  usually  carries 
the  baggage  of  passengers,  for  the  loss  of  such 
baggage,  unless  he  has  given  notice  that  he 
will  not  be  liable  beyond  a  certain  amount.  He 
is  a  common  carrier  and  within  the  custom, 
and  liable  to  the  full  extent  of  the  value  of 
goods  intrusted  to  him  in  the  ordinary  course 
of  his  business,  unless  be  has  given  notice, 
limiting  his  responsibility.  To  guard  against 
responsibility  to  the  full  value  of  the  goods, 
and  to  secure  something  like  an  indemnity  for 
the  risk  he  incurs,  he  gives  notice  to  the  pub- 
lic that  he  will  not  be  liable  beyond  a  certain 
amount,  usually  £5,  unless  a  premium  is  paid 

543 


88 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1832 


him  for  the  insurance  of  the  goods  against 
loss.  Without  such  notice  the  carrier  in  En- 
gland is  liable,  and  the  wonder  is,  tnat  we 
should  have  gone  on  thus  long,  in  this  busy 
and  commercial  country,  where  property  to  a 
vast  amount  is  daily  transported  in  pur  public 
vehicles  without  the  adoption  of  a  similar  pre- 
caution by  our  common  carriers;  for  the  law 
here  is  the  same  as  in  England,  and  there,  as 
here,  he  who  carries  goods  generally,  for  all 
persons  indifferently,  is  a  common  carrier,  and 
answerable  for  the  loss  of  all  property  intrusted 
to  him,  except  in  the  two  excepted  cases  of  in- 
evitable accident  and  loss  occasioned  by  the 
enemies  of  the  state.  The  plaintiffs  claim  to 
recover  for  the  loss  of  a  trunk  of  a  passenger, 
who,  as  the  agent  of  the  plaintiffs,  had  in  that 
trunk  a  large  sum  of  money  belonging  to  them: 
and  they  claim  to  recover  upon  a  principle  dif- 
ferent from  that  on  which  the  defendants  were 
sought  to  be  charged  in  the  case  of  Allen  v. 
Sewall,  2  Wend.,  327,  and  S.  C.,  6  Id.,  335. 
There  the  defendants  were  sought  to  be  charged 
89*J  *as  the  carriers  of  a  package  of  bank- 
t>ills,  the  same  as  of  a  case  of  silk  or  bale  of 
goods,  or  any  other  article  of  merchandise. 
The  Court  for  the  Correction  of  Errors  held  they 
were  not  liable,  because  they  were  not  carriers 
of  packages  of  bank-bills,  that  not  being  within 
the  scope  of  their  ordinary  business.  Here  it 
is  contended  the  defendants  are  liable,  because 
it  is  within  the  scope  of  their  ordinary  business 
to  carry  the  trunks  of  passengers.  If  it  be  said 
that  this  cannot  be  so,  because  the  result  will 
l)e  the  same,  that  in  this  way  the  owners  of 
steamboats  may  be  rendered  liable  for  the  car- 
riage of  money,  when  in  the  case  of  Allen  v. 
Sewall  it  was  decided  that  they  should  not  be 
liable,  it  is  answered,  that  though  the  result 
may  be  the  same,  the  reason  of  the  thing  and 
the  law  of  the  case  are  very  different.  In  the 
one  case  the  defendants  were  sought  to  be 
charged  for  the  carriage  of  a  package  of  bills, 
which  was  not  within  the  scope  of  their  busi 
ness,  and  where  the  compensation  they  would 
receive  would  be  totally  inadequate  to  the  risk 
incurred;  in  the  other  they  are  liable,  because 
to  carry  trunks  of  passengers  is  within  the  scope 
of  their  business  and  their  ordinary  employ- 
ment, and  they  receive  a  full  and  adequate 
compensation  in  the  profits  of  a  Icrative  busi  - 
ness,  which  could  not  be  prosecuted  were  not 
this  accommodation  afforded  to  passengers. 

For  the  purpose  of  distinctly  presenting  the 
question  arising  in  this  case,  it  will  be  assumed 
that  Phillips,  the  agent  of  the  plaintiffs,  was  a 
passenger  on  board  The  Constellation,  and 
had  intrusted  his  trunk,  containing  the  prop- 
erty of  the  plaintiffs,  to  the  defendants,  by  de- 
livering it  to  one  of  their  agents.  Although 
there  has  been  no  decision  in  our  courts  in  a 
case  precisely  like  this,  the  principles  of  law 
which  must  control  its  decision  are  as  well  es- 
tablished as  any  in  our  system  of  .jurispru- 
dence. In  England  the  law  is  perfectly  settled 
that  the  owner  of  a  stage-coach  is  liable  for  the 
baggage  of  the  passenger,  although  no  distinct 
price  be  paid  for  the  baggage,  and  such,  it  is 
contended,  is  the  law  here.  If  the  owner  of  a 
stage-coach  is  liable,  then  is  the  owner  of  a 
steamboat,  which,  in  the  improvements  of  the 
age,  has  been  introduced  as  a  substitute  for  the 
statecoach  almost  wherever  there  are  navigable 
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rivers.  *We  then  lay  down  this  broad  [*9O 
proposition,  and  respectfully  insist  that  it  is 
the  law  of  the  land:  "  Whenever  a  person  in- 
trusts his  property  to  another,  not  in  virtue  of 
any  special  agreement,  but  by  reason  of  the 
public  employment  of  such  other,  who  re- 
ceives it  in  the  ordinary  course  of  his  business, 
the  person  thus  intrusted  with  the  property  is 
answerable  for  its  loss,  however  occasioned, 
unless  it  happen  by  inevitable  accident,  or  is 
occasioned  by  the  enemies  of  the  State."  Upon 
this  principle  rests  the  liability  of  inn-keepers, 
carriers  by  land  and  water,  and  all  others  to 
whom  property  is  intrusted  by  reason  of  their 
public  employment ;  and  tested  by  this  prin- 
ciple it  is  hoped  no  doubt  can  exist  as  to  the 
plaintiffs'  right  to  recover.  Take  the  familiar 
case  of  the  inn-keeper.  Who  doubts  his  lia- 
bility to  answer  for  the  lost  trunk  of  his  guest, 
let  the  value  be  what  it  may?  He  receives  no 
distinct  price  for  the  care  of  the  baggage  of 
his  guest ;  his  compensation  is  included  in  the 
fare  of  the  guest.  This  may  be  very  dispro- 
portionate to  the  risk  he  incurs  ;  for  the  profit 
of  a  night's  lodging  afforded  the  traveler  he 
may  be  subjected  to  the  payment  of  $1,000. 
Still  he  is  held  responsible.  Why  so?  Because 
public  policy  and  public  convenience  require  it 
should  be  so.  He,  by  his  public  employment, 
has  induced  the  public  to  intrust  their  proper- 
ty to  his  care.  Travelers,  who  are  numerous  in 
a  rich  and  commercial  country,  are  obliged  to 
rely  almost  implicitly  on  the  good  faith  of  inn- 
keepers; and  it  would  be  next  to  impossible,  in 
any  given  case,  to  make  out  proof  of  fraud  or 
negligence  in  the  landlord.  Therefore,  it  is 
that  the  inn-heeper  is  held  responsible;  and  he 
cannot  complain;  his  employment  is  voluntary, 
and  the  risk,  though  it  seems  disproportionate 
in  a  given  case,  is  in  fact  but  small,  if  he  is 
honest  himself  and  employs  honest  and  dili- 
gent servants.  The  situation  of  the  steamboat 
owner  is  precisely  the  same  as  that  of  the  inn- 
keeper. In  consequence  of  his  public  employ- 
ment, and  not  by  virtue  of  any  special  agree- 
ment, property  is  intrusted  to  him.  He  invites 
the  public  to  bring  their  baggage  on  board,  by 
receiving  it  without  inquiry,  and  providing  a 
place  for  its  deposit;  like  the  inn-keeper,  he  re- 
ceives no  distinct  price  for  the  baggage,  his 
compensation  for  taking  care  of  and  transport- 
ing it  is  included  in  the  fare  of  the  passenger. 
The  compensation  he  receives  may  be  greatly 
*disproportionate  to  the  risk  he  incurs,  [*91 
but  not -greater  than  that  of  the  inn-keeper; 
but  with  him,  as  with  the  inn-keeper,  the  trav- 
eler is  obliged  to  rely  on  his  good  faith,  and  it 
would  be  almost  impossible  to  make  out  proof 
of  fraud  or  negligence.  The  relation  which  he 
sustains  to  the  public  is  precisely  the  same  as 
that  of  the  inn-keeper,  and  the  same  broad 
principles  of  policy  and  convenience  which  ren- 
der the  inn  keeper  liable  apply  with  equal  force 
to  him.  But  there  is  another  principle  which 
applies  to  the  steamboat  owner  which  does  not 
attach  to  the  inn  keeper;  he  is  liable  as  a  com- 
mon carrier  for  all  goods  which  are  intrusted 
to  him,  and  which  in  the  ordinary  course  of 
his  business  he  carries.  Who  are  common  car- 
riers? They  are  those  who  undertake  to  carry 
goods  generally,  and  for  all  people  indifferent- 
ly, for  a  stipulated  or  implied  reward.  Do 
steamboats  carry  goods  generally  for  all  people 
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indifferently?  Is  it  not  notorious  that  they  do 
so?  Do  they  not  carry  the  baggage  of  passen- 
gers, and  have  they  not  express  accommodations 
for  the  purpose  ?  Do  they  not  carry  baggage 
to  a  vast  extent  and  to  an  immense  amount  ? 
Do  they  not  do  so  for  all  people  indifferently, 
.and  in  the  ordinary  course  of  their  business  ? 
Is  not  baggage  goods  ?  As  to  their  hire  or  re- 
ward, it  necessarily  results  from  their  employ- 
ment. If  a  special  agreement  is  made  as  to  the 
compensation,  they  have  a  right  to  demand  it; 
and  if  no  agreement  is  made,  the  law  gives 
them  their  quantum  meruit.  In  relation  to  the 
steamboats  on  our  river,  the  compensation  is 
included  in  the  fare  of  the  passenger,  and  but 
that  such  is  the  ordinary  course  of  their  busi- 
ness, and  that  no  distinct  price  is  paid  for  the 
baggage,  nothing  could  prevent  a  recovery  for 
a  quantum  meruit.  No  special  agreement  being 
made  as  to  the  baggage,  the  law  necessarily 
must  define  the  rights  and  obligations  of  the 
parties.  What  relation,  then,  does  the  law 
create  between  the  parties?  It  is  answered, 
that  of  owner  of  the  property  on  the  one  hand, 
and  common  carrier  on  the  other.  By  the  prop- 
erty being  placed  in  the  custody  of  the  steam- 
boat owner  or  his  agent,  a  bailment  is  created; 
and  by  ascertaining  the  species  of  bailment, 
which  the  law  in  such  case  will  adjudge  to  ex- 
ist, much  progress  will  be  made  in  ascertain- 
ing the  rights  and  obligations  of  the  parties. 
92*]  *There  are  five  kinds  of  bailments, 
three  of  which  only  are  applicable  to  a  case  of 
this  kind,  viz.:  1.  Depositum,  or  a  naked  de- 
posit without  reward;  2.  Mandatum,  which  is 
an  undertaking  without  recompense  to  do  some 
act  for  another  in  respect  to  the  thing  bailed; 
and,  3.  Locatum,  or  delivering  goods  to  a  pub- 
lic carrier  or  private  person,  to  be  carried  from 
-one  place  to  another  for  a  stipulated  or  implied 
reward.  Neither  of  the  first  two  species  of 
bailment  can  be  said  to  exist  in  this  case,  be- 
cause they  can  be  created  only  by  special  agree- 
ment; for  the  law  never  will  imply  such  agree- 
ment, because  a  depositary  or  mandatary  is  lia- 
ble only  for  gross  neglect  in  relation  to  goods 
intrusted  to  him.  Where  personal  trust  and 
confidence  is  reported,  such  bailments  may  be 
created  by  the  agreement  of  parties,  but  the 
law  never  will  imply  such  agreement  between 
passengers  and  the  agents  of  a  steamboat,  who 
may  be  utter  strangers  to  each  other.  Who 
would  be  so  mad  as  to  rely  upon  the  prudence 
and  discretion  of  a  person,  of  whom  he  knew 
nothing,  for  the  care  of  his  property,  and  with 
a  full  consciousness  that  he  could  call  him  to 
account  only  for  gross  neglect  ?  It  has  been 
said  that  where  no  distinct  price  is  paid  for  the 
carriage  of  baggage,  the  carrier  takes  charge 
of  it  and  transports  it  for  the  accommodation 
of  the  passenger.  This,  it  will  be  observed, 
brings  the  carrier  within  the  definition  of  the 
two  lowest  species  of  bailment,  viz. :  a  naked 
deposit  without  reward,  and  an  undertaking 
without  recompense  to  do  some  act  for  another 
in  respect  to  the  thing  bailed.  Now,  if  such 
bailment  cannot  exist  without  express  agree- 
ment, the  steamboat  owner  is  not  warranted 
in  taking  this  position;  for,  to  constitute  a  con 
tract,  there  must  be  the  assent  of  both  parties; 
and  as  the  owner  of  the  property  has  not  agreed 
that  the  steamboat  owner  shall  be  liable  only 
for  gross  neglect,  the  latter  has  no  right  to  in- 


sist that  such  is  the  contract.  Again ;  these 
are  bailments  without  recompense.  Who  con- 
siders that  a  favor  is  done  him  in  the  carrying 
of  his  baggage,  and  how  can  it  be  said  that  the 
steamboat  owner  reaps  no  benefit  from  the 
bailment?  What  would  be  the  receipts  of 
steamboats,  if  they  did  not  carry  baggage  ?  It 
is  insisted,  therefore,  that  instead  of  viewing 
him  as  a  mere  depositary  or  mandatary,  the 
law  adjudges  the  owner  of  a  steamboat," who, 
in  the  ordinary  course  *of  his  business,  [*93 
carries  the  baggage  of  passengers,  a  common 
carrier;  and  if  so,  he  is  liable  to  all  the  duties 
and  obligations  incident  to  that  character. 
Even  should  the  defendants  in  this  case  be  con- 
sidered merely  in  the  character  of  depositaries 
or  mandataries,  we  would  insist  that  they  are 
responsible  to  the  plaintiffs,  on  the  ground 
that  they  spontaneously  and  officiously  pro- 
pose to  carry  baggage,  by  holding  out  that  in- 
ducement to  passengers  and  charging  nothing 
for  the  carriage  ;  the  rule  of  law  in  such  case 
being,  "  that  if  a  depositary  or  mandatary 
spontaneously  and  officiously  propose  to  keep 
the  goods  of  another,  or  to  do  an  act  for  an- 
other, and  does  it  amiss,  he  is  answerable  for 
slight  as  well  as  gross  neglect." 

It  has  been  said  that  "  a  stage  coachman  is 
not  liable  as  a  common  carrier,  unless  he  takes 
a  distinct  and  fixed  price  for  the  carriage  of 
goods,  as  well  as  persons."  From  this  proposi- 
tion, it  would  seem  that  the  character  of  the 
common  carrier  depended  upon  his  receiving 
hire  for  the  carriage  of  goods.  But  this  is  not 
so.  Although  a  person  undertakes  the  carriage 
of  goods,  and  receives  hire  for  so  doing,  these 
facts  do  not  constitute  him  a  common  carrier. 
Something  more  is  necessary;  he  must  carry 
goods  generally,  or  in  other  words,  it  must  be 
his  ordinary  business,  and  he  must  carry  for 
all  persons  indifferently  ;  and  unless  he  does 
so,  he  is  not  a  common  carrier,  and  not  liable 
to  the  duties  and  obligations  appertaining  to 
that  character.  The  carrier  for  hire  in  a  par- 
ticular case  is  bound  only  to  ordinary  care  and 
diligence,  whereas  the  common  carrier  is  an- 
swerable for  all  accidents,  thefts  and  robbery; 
nothing  but  inevitable  accident  or  the  act  of 
public  enemies  will  excuse  him.  A  common 
carrier,  like  a  carrier  in  a  particular  case,  car- 
ries for  hire;  but  his  liability  grows  not  out  of 
the  fact  of  his  receiving  hire,  but  out  of  his 
public  employment.  The  fact  of  his  receiving 
hire,  therefore,  does  not  determine  his  charac- 
ter. Tested  by  these  principles,  it  would  seem 
that  the  right*  of  the  plaintiffs  to  recover  was 
established.  If  an  inn-keeper,  who  induces  the 
public  to  intrust  their  property  to  his  care,  is 
liable,  so  is  a  steamboat  owner.  If  the  owner 
of  a  steamboat  carries  goods  generally,  and 
for  all  people  indifferently,  he  is  a  common 
carrier.  If  a  stipulated  or  implied  reward  is 
necessary  to  render  him  liable,  the  law  secures 
him  that  reward,  provided  *it  be  not  [*94 
considered  as  included  in  the  fare  of  the  pas- 
senger, according  to  the  established  course  of 
business. 

It  will  not  be  denied  that  there  is  some  con- 
fusion on  this  subject  in  the  books,  but  when 
the  cases  which  are  supposed  to  establish  the 
principle,  "that  a  stage  coachman  is  not  liable 
as  a  common  carrier,  unless  he  takes  a  distinct 
price  for  the  carriage  of  goods,  as  well  as  per- 
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sons,"  come  to  be  examined,  and  tested  by  the 
principles  of  law  applicable  to  this  action,  the 
apparent  confusion  will  be  dissipated.  The 
leading  case  on  this  subject,  and  which  is 
quoted  in  all  the  elementary  works  treating  of 
bailments,  is  Middleton  v.  Fowler,  as  reported 
in  1  Salk.,  282;  and  most  probably  all  the  dif- 
ficulty which  exists  on  this  subject  has  grown 
out  of  the  imperfect  manner  in  which  that  case 
is  reported  in  Salkeld.  Holt,  Ch.  J.,  is  there 
made  to  say,  "  that  a  stage  coachman  was  not 
within  the  custom  as  a  carrier  is,  unless  such 
as  take  a  distinct  price  for  carriage  of  goods 
as  well  as  persons,  as  wagons  with  coaches  ; 
and  though  money  be  given  to  the  driver,  yet 
that  is  a  gratuity  and  cannot  bring  the  master 
within  the  custom,  because  the  master  is  not 
liable  for  the  acts  of  the  servant,  unless  acting 
within  the  scope  of  his  authority."  Now  all 
that  was  in  fact  determined  in  that  case  was 
the  last  proposition,  viz.:  that  the  master  is 
not  liable  for  the  acts  of  the  servant,  except 
while  acting  within  the  scope  of  his  authority, 
as  will  be  seen  by  a  report  of  the  same  case  in 
Holt,  130,  and  Skin.,  625.  See,  also,  Boucher 
v.  Lawson,  Gas.  t.  Hardw.,  85,  and  Bull.  JV. 
P.,  70.  What  is  said  beyond  that  point  is 
obiter,  and  what  in  fact  was  intended  to  be  said 
in  relation  to  a  distinct  price  for  the  carriage 
of  goods  was,  that  a  coachman  who  only  car- 
ried passengers,  and  did  not  allow  baggage  to 
be  carried,  was  liable  only  on  an  express  con- 
tract when  he  did  carry  baggage  ;  as  will  be 
more  fully  seen  by  reference  to  the  report  of 
the  same  case  in  Holt  and  Skinner,  and  in  the 
subsequent  case  of  Upshare  v.  Aidee.  1  Com., 
24.  That  was  an  action  against  a  hackney 
coachman  for  the  loss  of  goods  ;  and  it  was 
held,  that  as  there  was  no  express  contract  for 
the  carriage  of  the  goods,  and  as  by  the  cus- 
tom and  usage  of  stages,  passengers  paid  for 
the  carriage  of  goods  above  a  certain  weight, 
95*]  unless  they  so  paid,  the  coachman  *was 
not  liable.  At  that  early  day,  passengers  were 
not  allowed  to  carry  baggage  beyond  a  certain 
weight  (say  10  or  15  Ibs.)  for  their  necessary 
occasions,  as  stated  in  Middleton  v.  Fowler,  in 
Holt  and  Skinner  ;  and  if  they  did,  it  was  pri- 
vately and  by  stealth,  and  the  coachman  -was 
not  liable  unless  he  was  paid  for  the  carriage 
of  the  goods — a  coachman,  that  is,  one  carry- 
ing passengers  only,  not  being  within  the  cus- 
tom. That  case,  therefore,  only  determined 
that  if  a  passenger  is  not  allowed  to  carry  bag- 
gage beyond  a  certain  weight  without  paying 
for  it,  and  he  does  carry  such  baggage,  the 
coachman  is  not  liable. 

The  next  case  relied  on,  supposed  to  estab- 
lish a  doctrine  different  from  what  the  plaint- 
iffs contended  for,  is  Lovett  v.  Hobbs,  2  Show., 
127,  which  was  an  action  against  a  coachman 
for  losing  a  passenger's  box  of  goods.  Sir  B. 
Shower,  as  counsel  for  the  defendant,  insisted 
that  the  action  lay  not,  for  that  a  common 
coachman  was  but  a  new  invention,  and  not 
within  the  common  law  or  custom  of  England 
concerning  common  carriers.  But  the  judge 
was  of  opinion,  that  if  a  coachman  commonly 
carry  goods  and  take  money  for  so  doing.he  will 
be  in  the  same  case  with  a  common  carrier,  and 
is  a  carrier  for  that  purpose,  whether  the  goods 
are  a  passenger's  or  a  stranger's.  This  is  the 
same  doctrine  advanced  in  Holt,  Skinner  and 
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Comyn,  and  nothing  else.  The  counsel  says,. 
the  business  of  a  common  coachman  is  a  new 
employment,  and  not  within  the  custom.  True, 
says  the  judge,  but  if  he  carries  goods  and 
takes  money  for  it,  he  will  be  in  the  same  case 
with  a  common  carrier,  and  is  a  carrier  for 
that  purpose  ;  reiterating  the  doctrine  of  Ch. 
J.  Holt,  that  if  a  carrier  of  passengers  also  car- 
ries goods  and  takes  money  for  so  doing,  he- 
will  be  liable.  It  then  being  the  custom  and 
usage  of  stages  for  passengers  to  pay  above  a, 
certain  weight,  and  if  they  did  not,  the  carrier 
was  not  liable,  the  judge  must  be  considered 
to  have  declared  the  law  in  reference  to  such 
custom.  To  this  custom,  undoubtedly,  may 
be  traced  the  practice  introduced  of  late  years 
in  England,  of  giving  notice  limiting  responsi- 
sibility  to  £5.  These  are  the  only  cases  which 
have  created  obscurity  on  this  subject ;  and  if 
the  view  now  presented  be  correct,  they  do  not 
conflict  with  the  doctrine  for  which  the  plaint- 
iffs contended.  They  only  establish  the  principle 
that  if  baggage  beyond  a  certain  weight  is  not 
allowed  *to  be  carried  without  being  paid  [*96 
for,  and  it  is  carried  and  lost,  the  coachman  is 
not  liable,  because  he  was  not  paid  for  it.  The 
principle  for  which  we  contend  is,  that  if  bag- 
gage is  allowed  to  be  carried,  and  is  carried  in 
the  ordinary  course  of  the  business  of  the  car- 
rier, and  this  is  done  for  all  persons  indiffer- 
ently, the  carrier  is  a  common  carrier,  and  sub- 
ject to  the  duties  and  obligations  of  a  common 
carrier,  and  that  the  hire  or  reward  forms  no- 
ingredient  in  what  constitutes  the  character  of 
a  common  carrier.  But  a  different  reading  has- 
been  given  to  these  cases;  and  if  not  they  have 
been  overruled  by  subsequent  decisions.  In 
Robinson  v.  Dunmore,  2  Bos.  &  P.,  419,  Cham- 
bre,  J.,  observes  :  "It  has  been  determined, 
that  if  a  man  travel  in  a  stage  coach  and  take 
his  portmanteau  with  him,  though  he  has  his 
eye  upon  the  portmanteau,  yet  the  carrier  is  not 
absolved  from  his  responsibility,  but  will  be 
liable  if  the  portmanteau  be  lost."  And  in 
Clark  v.  Gray,  4  Esp.  Cas.,  177,  and  6  East, 
566,  in  which  the  question  directly  arose, 
whether  a  stage  coachman  was  liable  for  the 
baggage  of  a  passenger,  it  was  held  by  Ld.  El- 
lenborough  that  the  case  came  within  the  prin- 
ciple that  carriers  are  subject  to  losses  by  the 
general  law  of  the  realm,  and  that  the  defend- 
ant could  discharge  himself  only  by  notice 
that  he  would  not  be  liable  beyond  a  certain 
value;  and  the  defendant  having  given  notice, 
the  plaintiff  had  a  verdict  for  only  £5.  The 
learned  Erskiue  was  counsel  for  the  defendant 
and  it  did  not  occur  to  him  to  object  that  the 
coachman  was  not  liable  unless  a  distinct  price 
had  been  paid  for  the  carriage  of  the  goods  ; 
on  the  contrary,  when  the  case  came  before  the 
K.  B.,  he  expressly  admitted  that  the  coach- 
man was  liable  within  the  custom,  had  he  not 
given  notice,  which  he  contended  should  have 
been  specially  set  forth  in  the  declaration.  Mr. 
Selwyn,  in  his  abridgment  of  the  law  of  Nisi 
Prim,  considers  these  cases  as  overruling  Up- 
share  v.  Aidee  and  Middleton  v.  Fowler,  IWh., 
Selw.,  301,  n.  1.  Mr.  Jeremy,  in  his  treatise 
on  the  Law  of  Carriers,  p.  12,  seems  to  ques- 
tion this  conclusion  of  Mr.  Selwyn,  and  in 
support  of  the  old  cases,  suggests  "  that  allow- 
ing baggage  at  all  is  more  for  the  accommoda- 
tion of  the  passenger  than  a  direct  object  of 
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profit  to  the  owner."  It  is  worthy  of  remark, 
that  he  speaks  of  allowing  baggage,  evidently 
alluding  to  the  principle  of  the  old  cases,  when 
97*]  passengers  were  not  allowed  *to  carry 
baggage.  So  it  is  also  worthy  of  remark,  that 
he  speaks  of  a  direct  object  of  profit.  If  indi- 
rect, it  is  the  same  thing  as  if  direct.  What 
cannot  be  done  directly,  is  not  allowed  to  be 
done  indirectly  ;  and  the  reverse  is  equally 
true.  But  the  conclusive  answer  to  Mr.  Jere- 
my's suggestion  is.  that  if  he  places  the  car- 
riage merely  on  the  ground  of  accommodation 
to  the  passenger,  the  species  of  bailment  he 
creates  is  that  of  a  mandatary,  whose  liability 
does  not  extend  beyond  gross  neglect,  except 
in  certain  cases,  and  in  which  bailment  cannot 
exist  but  by  special  agreement.  Besides,  he  is 
not  supported  by  the  fact ;  it  is  not  for  the  ac- 
commodation of  the  passenger ;  it  is  the  in- 
ducement held  out  to  him,  and  from  it  arises 
the  profit  of  the  carrier.  Mr  Petersdorf,  in 
his  abridgment,  supports  Mr.  Selwyn  in  his  de- 
duction, and  impugns  the  reasoning  of  Mr. 
Jeremy.  5  Peter.  Abr.,  59,  marg.  n.  So,  also, 
Mr.  Halstead,  in  a  late  edition  of  Jones,  Bail- 
ment, N.  Y.,  ed.  of  1828,  p.  102,  103,  «.  So, 
also,  Mr.  Leach,  in  a  note  to  Lovett  v.  Hobb,  2 
Show.,  127,  places  the  liability  of  the  carrier 
on  his  public  employment,  and  not  on  the  fact 
of  his  receiving  hire. 

A  case  has  been  decided  in  the  Supreme 
Court  of  La.,  which,  in  many  of  its  features.is 
like  the  present.  It  is  that  of  Denis,  for  the 
Heirs  of  Malpica  v.  McKarn,  master,  and  the 
Owner  of  the  ship  Belle,  to  be  found  in  Ang.  Law 
Intelligencer  for  Feb.,  1831,  p.  49.  Malpica 
came  on  board  the  ship  Belle  at  Vera  Cruz,  as 
a  passenger  to  the  Havana,  and  brought  on 
board  with  him  a  sum  of  money  of  the  amount 
of  upwards  of  $7,000.  No  freight  was  paid  for 
it,  nor  any  notice  given  to  the  captain  that  it 
formed  part  of  his  effects.  After  the  vessel  was 
out  a  few  days,  Malpica  died,  and  this  action 
was  brought  for  the  recovery  of  the  money. 
The  judge  who  delivered  the  opinion  of  the 
court,  remarks  :  "Our  attention  has  been  most 
turned  to  that  part  of  the  defense  which  claims 
immunity  for  the  captain  in  consequence  of 
the  passenger  bringing  the  money  on  board 
without  giving  notice  of  it.  We  have  endeav- 
ored, but  fruitlessly,  to  satisfy  ourselves  wheth- 
er the  master  and  owner  are  responsible  for 
money  or  precious  objects  placed  among  the 
baggage  of  a  passenger,  and  of  which  no  par- 
98*]  ticular  declaration  is  made.  *The  Oonsu- 
lado  del  Mare  and  the  Laws  of  Ursby  both  treat 
of  the  effects  of  this  concealment  on  a  claim 
for  average,  if  the  objects  have  been  thrown 
overboard;  but  they  are  silent  as  to  the  respon- 
sibility of  the  captain  in  other  cases.  A  law  of 
the  Partidas  renders  the  owners  responsible 
for  everything  brought  on  board  with  the 
knowledge  of  the  master  ;  but  whether  the  de- 
livery of  a  trunk  or  parcel  without  a  declara- 
tion of  its  contents  would  produce  responsibil- 
ity in  the  case  supposed,  the  law  is  silent.  It 
is  probable  it  would  ;  no  exception  is  made. 
And  even  where  the  traveler  is  received  through 
friendship  by  carriers  on  land  and  water,  or 
keepers  of  inns,  this  law  makes  them  responsi- 
ble for  his  effects,  unless  they  receive  them 
with  an  express  declaration  that  the  traveler 
must  take  care  of  his  own  property." 
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As  to  the  liability  of  the  defendants,  being 
common  carriers,  whether  informed  of  the  con- 
tents of  the  trunk  or  not,  it  is  supposed  there 
can  be  no  question  ;  the  law  both  in  England 
and  here  being,  that  its  value  is  immaterial, 
provided  there  be  no  fraud  or  fraudulent  con- 
cealment, and  that  a  party  is  not  bound  to  state 
more  than  what  was  said  here,  to  wit  :  that  the 
trunk  was  valuable,  to  induce  greater  care  and 
diligence.  But  we  have  a  case  in  our  own  courts 
which,  it  is  conceived,  contains  a  principle  de- 
cisive in  favor  of  the  plaintiff,  and  goes  far  be- 
yond what  is  asked  here.  It  is  Kemp  v.  Cough- 
try,  11  Johns.,  107.  In  that  case  the  defend- 
ants took  156  barrels  of  flour  from  Coeymans 
to  N.  Y.  to  be  sold,  and  ordinary  freight  to  be 
paid.  The  usual  course  of  business  was  to  sell 
and  bring  back  proceeds  without  charging 
commissions.  The  captain  was  robbed,  and  the 
owners  were  sued  for  the  money.  The  court 
say:  "Although  no  commission  or  distinct  com- 
pensation was  to  be  received  upon  the  money, 
yet,  according  to  the  evidence,  it  appears  to  be 
a  part  of  the  duty  attached  to  the  employment, 
and  in  the  usual  and  ordinary  course  of  busi- 
ness, to  bring  back  the  money  when  the  cargo 
is  sold  for  cash.  The  freight  of  the  cargo  is 
the  compensation  for  the  whole  ;  it  is  one  en- 
tire concern.  So  here;  it  is  part  of  the  duty  at- 
tached to  the  employment,  to  take  charge  of 
baggage.  The  passage  money  is  the  compen- 
sation for  the  whole  ;  it  is  one  entire  concern. 

*There  is  another  view  in  which  this  [*99 
cause  may  be  presented  to  the  consideration  of 
the  court :  If  the  bailment  in  this  case  should 
be  considered  that  of  mandatum,  an  undertak- 
ing to  carry  without  recompense,  the  defend- 
ants are  liable  beyond  gross  neglect,  that  is, 
for  slight  neglect,  under  the  circumstances 
of  this  case.  It  is  a  principle  of  law  under 
this  head  of  bailment,  that  the  bailee  is  re- 
sponsible even  for  slight  neglect,  if  he  spon- 
taneously and  officiously  offers  to  do  the  act. 
in  the  doing  of  which  damage  ensues.  Jones, 
Bail.,  41,  48,  94.  And  it  is  submitted  that 
the  defendants  here  should  be  considered 
as  having  placed  themselves  in  that  situation 
by  providing  a  place  for  baggage  on  board 
their  boat,  receiving  it  and  charging  nothing 
as  a  distinct  price  for  its  carriage.  If  there  was 
slight  neglect,  they  are  liable  ;  and  whether 
there  was  negligence  or  not,  was  a  question  of 
fact  for  the  jury  to  decide.  6  Johns.,  160  ;  10 
Id.,  1.  The  principal  inducement  which  seems 
to  have  operated  on  the  mind  of  the  judge  in 
granting  the  nonsuit,  seems  to  have  been  that 
the  agent  of  the  plaintiffs  had  not  given  suffi- 
cient information  of  the  contents  of  the  trunk 
and  its  value.  With  due  deference.  It  is  sup- 
posed that  the  judge  in  so  ruling  applied  a  prin- 
ciple of  law  to  this  case  not  belonging  to  it.  In- 
formation of  the  value  of  baggage  never  can 
be  necessary  to  be  communicated  to  the  carri- 
er, unless  a  higher  price  is  exacted  for  the  trans- 
portation of  money  or  other  valuables  than  for 
ordinary  goods.  If,  for  instance,  three  pence 
in  the  pound  was  exacted  for  transportation, 
as  in  the  case  of  Gibbon  \.  Paynton,  4  Burr.! 
2298,  or  one  half  per  cent.,  as  in  the  case  of 
Tyly  v.  Morris,  Carth.,  485,  common  justice 
dictates  that  the  carrier  should  not  be  liable, 
unless  true  information  was  given.  But  where 
no  extra  price  is  paid  for  the  carriage  of  valu- 
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ables,  there  is  no  reason  or  propriety  that  the 
carrier  should  be  discharged  simply  because 
not  informed  of  the  value  of  the  articles.  On 
the  contrary,  public  policy  and  convenience  de- 
mand that  no  such  information  should  be  re- 
quired ;  it  would  unnecessarily  expose  prop- 
erty, and  create  temptations  which  otherwise 
would  not  exist.  A  tavern  keeper  is  not  dis- 
charged because  not  informed  of  the  value  of 
the  property  intrusted  to  him  ;  and  why?  Be 
cause  it  is  immaterial  to  him;  his  charges  would 
1OO*]  not  *be  increased  in  consequence  of  it. 
And  so  it  is  with  the  owners  of  steamboats;  it 
affects  not  their  charges.  The  observation  that 
it  is  the  reward  that  makes  the  carrier  liable  is 
correct,  therefore,  only  where  a  greater  price 
is  paid  ;  for,  as  a  general  principle,  it  is  not 
true  that  it  is  the  reward  that  makes  the  carrier 
liable ;  for  a  private  carrier,  receiving  a  re 
ward,  would  not  be  answerable  as  a  common 
carrier  ;  he  would  be  holdeu  only  for  ordinary 
care  and  diligence.  The  rule  upon  this  sub- 
ject is  laid  down  in  Ftichburnev.  White,  1  Str., 
145,  where  Ch.  J,  King  says  :  "If  a  box  is  de 
livered  generally  to  a  carrier  and  he  accepts  it. 
he  is  answerable,  though  the  party  did  not  tell 
him  there  is  money  in  it;"  and  in  a  note  to  that 
case,  the  true  distinction  is  stated  thus  :  "But 
where  the  price  of  the  carriage  of  money  is 
greater  than  that  of  other  goods,  and  the  car- 
rier is  paid  only  as  for  common  goods,  and  is 
ignorant  that  the  parcel  contains  money,  he 
shall  not  be  answerable."  But  allowing  infor- 
mation of  value  to  be  necessary,  so  far  as  to  in- 
duce care  and  caution,  enough  was  said  and 
done  in  this  case  to  put  the  defendants  or  their 
agents  on  their  guard  ;  they  were  told  it  was 
a  trunk  of  importance,  and  great  solicitude 
was  shown  by  the  agent  of  the  plaintiffs  to 
have  it  safely  deposited.  In  the  case  of  Sewall 
v.  Allen,  this  court,  2  Wend.,  327,  and  in  the 
same  case,  fi  Id. ,  335,  the  Chancellor  held  that 
there  was  no  pretense  of  an  improper  conceal- 
ment, the  party  there  being  told  that  the  pack- 
age was  a  valuable  one.  So  in  the  case  of  1 
Pick.,  50,  the  expression  was  nearly  the  same, 
and  held  enough. 

Arguments  for  the  defendants: 

Admitting  that  the  defendants  were  common 
carriers,  as  to  the  trunks  and  baggage  of  pas- 
sengers traveling  in  their  boat,  and  subject  to 
all  the  duties  and  responsibilities  appertaining 
to  that  character,  it  being  within  the  scope  of 
their  ordinary  business  to  carry  such  trunks 
and  baggage,  although  no  distinct  price  was 
paid  for  the  carriage  of  the  same;  and  that  the 
law  as  laid  down  in  Middleton  v.  Fowler,  re- 
ported in  Salkeld,  had  been  overruled  in  the 
subsequent  cases  cited  on  the  other  side,  the 
defendants'  counsel  insisted  that  the  principle 
that  the  carrier  is  liable  only  in  respect  tohisre- 
1O1*]  ward,  had  not  been  *overruled,  and 
they,  therefore,  contended  that  the  nonsuit  was 
properly  directed  for  the  reason  assigned  by 
the  judge,  viz.:  that  the  bank-bills  not  being 
made  up  in  a  package,  pointing  to  its  con- 
tents, the  carrier  ought  to  have  been  informed 
of  the  fact  that  the  trunk  contained  such  bills, 
and  that  the  information  given  in  this  case  was 
not  sufficient  for  that  purpose.  In  arguing 
this  point,  the  counsel  said  they  would  lay  out 
of  view  everything  relating  to  the  character  of 
the  defendants'  business,  and  the  authority  of 
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their  agent,  the  circumstances  under  which  the 
money  was  received  into  Ihe  boat,  and  the 
form  of  the  action,  and  would  treat  the  case  as 
if  the  money  had  belonged  to  Phillips,  and  as 
if  the  suit  had  been  in  his  name.  The  first  ques- 
tion, then,  was,  whether  a  passenger  going -on 
board  a  steamboat  at  N.  Y.  with  an  ordinary 
traveling  trunk,  with  the  intent  of  proceeding 
to  Newburgh,  and  having  in  his  trunk  a  pack- 
age of  bank-notes  to  the  amount  of  $11,000,  is 
or  is  not  bound  to  inform  the  officer  of  the 
boat  that  it  contains  bank-notes?  The  judge 
thought  that  he  was.  The  counsel  for  the 
plaintiffs  had  undertaken  to  show  that  he  was 
not,  and  had  cited  many  cases  in  support  of  the 
position  for  which  they  contended ;  these 
cases,  however,  were  decided  since  the  Revo- 
lution, and  were  not  very  uniform  and  satis- 
factory; in  some,  the  law  of  common  carriers 
being  enforced  with  the  utmost  rigidity,  whilst 
in  others,  the  carrier  is  treated  with  much  fa- 
vor. Since  the  Revolution,  the  practice  of 
giving  notices  has  been  universally  adopted  by 
carriers  in  England,  and  although  at  first  ob- 
jected to  as  an  improper  innovation,  has  be- 
come a  part  of  the  law  of  common  carriers. 
These  notices  usually  are,  that  the  carrier  will 
not  be  responsible  for  goods  over  £5.  unless 
notified,  or  notified  and  paid  accordingly. 
From  the  cases  on  this  subject,  and  particular- 
ly those  before  the  Revolution,  they  said  the 
following  rules  were  deducible:  1.  That  where 
the  trunk,  package  or  box  is  made  up  in  such 
a  way,  or  delivered  under  such  circumstances, 
as  to  indicate  that  it  contains  money  or  other 
valuables,  then  the  carrier  is  responsible,  even 
though  he  is  not  told  that  there  is  money 
in  it.  2.  And  in  such  case,  the  owner  is  not 
bound  to  specify  the  quality  or  value  of  the 
goods,  or  the  amount  of  money,  etc.,  unless 
asked.  3.  But  where  the  trunk,  box  or  par- 
cel is  of  such  a  *nature  as  not  to  indi-  [*1O2 
cate  that  its  contents  are  peculiarly  valuable, 
as  containing  money  or  other  valuables,  then 
the  carrier  is  not  responsible,  unless  he  be  spe- 
cially informed.  In  application  of  these  prin- 
ciples, they  observed:  the  defendants  here  are 
proprietors  of  a  steamboat  kept  for  the  trans- 
portation of  passengers  and  their  baggage.  In 
the  usual  course  of  business,  passengers  carry 
with  them  traveling  trunks,  containing  the 
wearing  apparel  and  other  necessaries  required 
on  a  journey,  belonging  to  the  owner.  When 
a  passenger  comes  on  board  with  an  ordinary 
traveling  trunk,  there  is  nothing  to  indicate 
that  there  is  a  large  package  of  money  in  it. 
The  agents  of  the  owners  of  the  boat  would 
not  expect  such  to  be  the  case,  and  the  fact 
that  no  charge  is  made  for  baggage  by  the  own- 
ers of  steamboats  employed  in  the  transporta- 
tion of  passengers,  proves  that  they  do  not  sup- 
pose that  there  is  money  in  it,  for  if  they  did, 
they  would  make  a  charge  They  have  no 
right  to  suppose  there  is  money  in  the  trunk, 
as  that  is  usually  carried  about  the  person  of 
the  traveler,  or  if  it  be  a  large  package,  is  de 
livered  to  the  master  for  safe  keeping.  Tho 
carrier,  therefore,  unless  informed  that  there 
was  money  in  the  trunk,  would  only  expect  it 
to  contain  the  articles  usually  carried  in  it;  i. 
e.,  ordinary  wearing  apparel,  suitable  to  the 
station  in  life  of  the  owner.  To  make  him  re- 
sponsible for  the  loss  of  a  large  sum  of  money, 
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he  should  be  expressly  informed  that  the  trunk 
contains  money  or  something  equivalent  there- 
to. A  different  doctrine  was  held  in  the  case 
cited  by  Hale  iu  1  Vent.,  238,  where  a  box  was 
brought  to  a  carrier  with  a  great  sum  of  mon- 
ey in  it,  and  upon  the  carrier  demanding  of  the 
owner  what  was  in  it,  was  answered  that  it  was 
filled  with  silks  and  such  like  goods  of  mean 
value,  upon  which  the  carrier  took  it,  and 
was  robbed,  it  was  resolved  that  he  was  lia- 
ble. In  commenting  on  this  case,  Ld.  Mans 
field,  in  Gibbon  v.  Paynton,  4  Burr.,  2301,  said 
he  would  have  thought  the  carrier  excused, 
although  he  had  not  expressly  proposed  a  cau 
tion  againat  being  answerable  for  money,  as 
he  had  done  iu  tliatcase,  for  it  was  artfully  con- 
cealed from  him  that  there  was  any  money  in 
the  box;  and  in  the  case  then  at  bar,  he  held 
that  the  warranty  and  insurance  of  the  carrier 
is  in  respect  of  the  reward  he  is  to  receive,  and 
the  reward  ought  to  be  proportionable  to  the 
1O3*J  risk.  If  he  *makes  a  greater  warranty 
and  insurance,  he  will  take  greater  care,  use 
more  caution,  and  be  at  the  expense  of  more 
guards,  or  other  methods  of  security;  and 
therefore,  he  ought  iu  reason  and  justice,  to 
have  a  greater  reward.  This  case  is  the  best 
evidence  of  what  was  the  law  previous  to  the 
Revolution,  and  contains  the  principles  for 
which  the  defendants  contend.  The  notice  giv- 
en in  this  case  was  not  sufficient  to  apprise  the 
master  of  the  value  of  the  contents  of  the 
trunk.  Phillips  said  he  had  a  trunk  of  impor- 
tance; this  was  altogether  too  vague;  it  did  not 
point  to  the  value.  Had  it  contained  only  the 
wearing  apparel  of  Phillips,  it  might  to  him 
have  been  a  trunk  of  importance.  It  would  be 
a  trunk  of  importance  to  a  schoolmaster,  if  it 
contained  his  books;  to  a  lawyer,  if  his  papers 
and  briefs  were  inclosed  in  it;  and  to  a  miner- 
alogist, if  his  specimens  were  deposited  in  it; 
If  the  latter  were  the  contents  of  the  trunk, 
no  danger  from  thieves  was  to  be  apprehended; 
but  had  Phillips  said  a  word  about  money,  the 
master  would  have  understood  it  at  once;  he 
would  have  known  that  it  behoved  him  to 
take  special  care  of  it,  and  he  would  also  have 
known  that  his  owners  were  entitled  to  a  re- 
ward for  insuring  the  money,  and  he  would 
have  charged  it,  or  at  all  events  could  have 
charged  it  and  have  retained  the  trunk  until 
the  reward  was  paid.  Instead  of  giving  such 
information  as  would  have  enabled  the  mas- 
ter to  act  understandingly,  Phillips  said  just 
enough  to  authorize  the  pretense  that  he  had 
warned  the  master  of  the  value,  yet  not  enough 
to  enable  him  to  know  the  hazard  he  incurred, 
so  that  he  might  make  an  extra  charge,  nor  to 
admonish  him  of  the  necessity  of  special  care. 
Iu  Allen  v.SewaU,  2  Wend.,  327,  the  notice  was 
held  sufficient,  because  the  carrier  was  told  that 
the  article  delivered  was  a  very  valuable  pack- 
age, and  besides,  it  appeared  to  be  a  package 
of  money.  In  Dwight  v.  Brewster,  1  Pick.,  50, 
it  was  said  to  be  as  valuable  as  money,  but 
nothing  that  was  said  in  this  case  indicated 
thnt  there  was  money  in  the  trunk. 

Now,  admitting  that  the  defendants  are  lia- 
ble for  the  ordinary  contents  of  a  trunk,  they 
never  can  be  subjected  to  liability,  where  the 
contents  of  the  trunk  is  money  or  other  val- 
uables; they  are  responsible  only  for  the  bag- 
gage of  the  traveler,  such  as  his  clothing  and 
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such  articles  as  are  commonly  carried  by  trav- 
elers. *Such  is  the  understanding  of  [*1O4 
both  parties.  By  becoming  the  carriers  of  the 
baggage  of  the  traveler,  carriers  have  no  idea 
of  becoming  the  carriers  of  money,  jewels  or 
like,  as  the  risk  would  be  entirely  dispropor- 
tionate to  the  reward,  the  sole  principle  of 
their  liability.  To  hold  the  defendants  in  this 
case  responsible  for  money,  when  not  informed 
that  there  was  money  in  the  trunk,  and  when, 
if  informed,  they  would  most  probably  have 
refused  to  receive  it,  would  be  unjust  in  the 
extreme.  In  Brooke  v.  Pickwick,  4  Bingh. ,  218, 
the  principle  contended  for  by  the  defendants 
is  recognized,  viz.:  that  the  carrier,  in  such 
cases,  acts  upon  the  assumption  that  the  trunk 
of  the  passenger  contains  no  more  than  a  per- 
son in  his  condition  might  be  expected  to  carry 
with  him. 

Secondly,  the  counsel  insisted  that  there  was 
no  proof  of  any  contract,  express  or  implied, 
to  carry  the  property  in  question  from  N.  Y. 
to  Newburgh.  They  observed,  that  in  this 
and  the  next  objection  they  would  speak  of  the 
action  as  if  it  were  founded  on  a  contract, 
though  in  form  it  was  an  action  on  the  case. 
So  far  as  related  to  the  right  to  plead  the  non- 
joinder of  other  owners  in  abatement,  it  had 
been  decided  by  this  court  in  this  case  (3 
Wend.,  158),  that  this  action  was  founded  not 
on  contract,  but  on  a  breach  of  duty  by  the 
defendants  as  carriers.  But  whether  the  ac- 
tion be  founded  on  the  breach  of  contract  or 
the  breach  of  duty,  it  is  in  either  case  neces- 
sary that  the  plaintiffs  should  prove  their  case 
as  laid.  In  the  declaration  it  is  alleged  that 
the  property  was  delivered  to  the  agent  of  the 
defendants  to  be  carried  "  from  the  City  of  N. 
Y.  on  and  by  the  Hudson  River  to  Newburgh," 
and  a  breach  is  accordingly  charged.  What 
was  thus  alleged,  the  plaintiffs  were  bound  to 
prove,  for  it  was  the  foundation  of  this  action. 
Mr.  Starkie,  in  his  Treatise  on  Evidence,  Vol. 
II.,  part  4,  p.  330,  says  :  "  Whether  the  ac- 
tion be  founded  in  assumpsit  for  breach  of  the 
defendant's  undertaking,  or  in  tort  for  breach 
of  duty,  it  is  necessary  to  prove  :  1.  A  con- 
tract, express  or  implied  ;  2.  The  delivery  of 
the  goods  ;  and  3.  The  defendant's  breach  of 
promise  or  duty."  In  this  part  of  the  proof,  the 
termini  stated  in  the  declaration  are  material, 
and  must  be  proved  as  laid.  2  Stark.  C.,  385; 
12  East,  452;  1  Johns.,  *96.  Upon  this  [*1O5 
subject  Starkie  also  lays  down  this  rule:  "The 
true  distinction  is  between  such  circumstances 
as  can  be  separated  and  divided  from  the  prin- 
cipal fact  alleged,  leaving  a  sufficient  allegation 
still  remaining,  and  those  circumstances  which 
are  not  divisible  from  the  fact,  but  so  con- 
nected with  it,  that  if  the  circumstances  were 
omitted  there  would  be  no  allegation  of  the  es- 
sential fact  itself."  2  Stark.  Ev.,  part  4.  p.  350. 
Now  in  the  interview  between  Phillips  and  the 
master,  Newburgh  was  not  even  named,  and 
the  intention  of  Phillips  to  go  there  was  not 
made  known  ;  it  is  impossible,  therefore,  that 
a  contract  can  be  implied  to  carry  the  trunk  to 
Newburgh,  or  in  the  language  of  the  declara- 
tion, it  cannot  be  said  that  the  property  was 
delivered  to  the  defendants  to  be  carried  to 
Newburgh ;  the  plaintiffs  should  have  declared 
that  the  property  was  delivered  to  be  carried  to 
such  place  on  the  river  as  Phillips  should  desig- 
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nate.  But  if  there  was  proof  of  a  contract, 
there  was  none  of  a  contract  with  the  plaint- 
iffs, either  express  or  implied.  The  master  was 
•not  informed  that  there  was  money  in  the 
trunk,  or  that  such  money  belonged  to  the 
plaintiffs  ;  the  only  contract  was  to  carry  the 
trunk  and  property  of  Phillips.  He  said  noth- 
ing about  the  plaintiffs  or  their  property,  or 
that  he  was  their  agent;  he  appeared  in  his  in- 
dividual character,  and  as  an  ordinary  passen- 
ger. It  probably  is  not  material  that  the  car- 
rier should  know  to  whom  in  particular  the 
property  of  which  he  takes  charge  belongs,  to 
render  him  liable,  provided  he  knows  that  he 
has  the  property;  for  unless  he  knows  that  it  is 
committed  to  him,  he  is  not  liable.  1  Ld. 
Raym.,  46.  Here  he  did  not  know  that  the 
money  was  on  board,  and  he,  therefore,  could 
not  contract  with  any  one  in  relation  to  it.  It 
is  no  answer  to  say  that  he  knew  the  trunk  was 
there,  and  that  it  was  proved  that  the  money 
was  in  the  trunk  ;  because  the  trunk  was  pre- 
sented as  the  trunk  of  Phillips,  who  did  not 
specify  its  contents,  nor  disclose  his  agency. 
He  spoke  of  it  as  his  trunk,  and  as  a  trunk  of 
importance  ;  but  did  not  say  it  was  important 
to  the  plaintiffs  or  anyone  besides  himself,  and 
of  course  the  master  could  only  know  it  as 
the  property  of  Phillips,  and  could  not  pre- 
sume it  to  be  the  property  of  anyone  else. 
This  omission  to  disclose  the  fact  to  whom  the 
1O6*]  *property  belonged, was  material,  as  it 
affected  the  defendants'  right  to  charge  and  to 
receive  compensation;  for  we  again  repeat,  the 
carrier  is  liable  in  respect  of  the  reward  he  is 
to  receive.  Allen  v.  Sewall,  2  Wend.,  327,  and 
S.  C.  in  6  Wend.,  335,  Op.  of  Chancellor  Wai- 
worth,  Senator  Oliver,  p.  361,  and  Senator  Tall- 
madge,  p,  364  ;  Harris  v.  Peckwood,  2  Carr  & 
P. ,  76;  Rilfy  v.  Herne,  2  Moore  &  P. ,  337.  Here 
nothing  was  paid,  nor  intended  to  be  paid  for 
the  carriage  of  the  bills;  Phillips  only  intended 
to  pay  for  his  passage  to  Newburgh,  and  in 
truth  did  not  intend  to  pay  anything  for  trans- 
porting the  trunk  and  his  own  property  in  it, 
the  baggage  of  a  passenger  in  the  steamboat 
going  free  of  charge.  Nor  were  the  plaintiffs 
liable  to  pay  anything  for  the  carriage  of  the 
bills;;  they  were  in  the  trunk,  and  the  trunk 
constituting  Phillips'  baggage,  the  defendants 
would  have  been  bound  on  receiving  the  fare 
for  his  passage  to  deliver  the  trunk  with  all  its 
contents  to  him,  and  could  not  have  retained 
it  for  anything  beyond  the  fare.  Suppose  the 
trunk  had  arrived"  in  safety  at  Newburgh  and 
had  been  delivered  to  Phillips,  and  the  defend- 
ants had  afterwards  discovered  that  they  had 
carried  bills  for  the  Bank,  could  they  have  sued 
the  Bank  for  the  carriage  of  the  bills?  Surely 
not.  The  Bank  had  neither  expressly  nor  by 
implication  requested  the  carriage  of  the  bills, 
nor  had  they  promised  to  pay  for  the  same. 
In  nn  action  against  the  Bank  it  would  have 
been  said  to  the  defendants,  your  business  is  to 
carry  passengers;  you  charge  such  price  as  you 
think  reasonable,  and  for  that  price  you  un- 
dertake to  carry  the  psissenger  iind  his  reason- 
able b:i!,".r:ig<'.  Mr.  Phillips  paid  you  that 
price  ;  your  risk  extended  only  to  his  property, 
and  you  liuvc  no  right  to  call  on  us.  And  it 
would  probably  be  said  so,  for  otherwise  the 
owners  of  the  boat  would  have  a  right  to  call 
on  every  person  for  freight  for  whom  a  pas- 
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senger  might  happen  to  carry  an  article  in  his 
trunk.  Can  it  be  pretended  that  if  he  had  arti- 
cles in  his  trunk  for  20  individuals,  that  the 
owners  of  the  boat  had  a  right  of  action  against 
each  one  of  them  ;  and  if  they  are  not  re- 
sponsible for  the  reward  of  the  carrier,  the 
carrier  is  not  liable  for  the  safety  of  the  arti- 
cles, for  it  is  in  respect  of  the  reward  that  the 
carrier  is  liable.  But  if  the  plaintiffs  were 
bound  *to  pay,  and  if  the  defendants  f*lO7 
were  entitled  to  recover  provided  they  had 
known  that  the  bills  belonged  to  them,  it  would 
have  made  no  difference,  for  it  is  evident  there 
was  no  intention  to  pay;  and  as  the  defendants 
did  not  know  the  value  of  the  contents  of  the 
trunk,  they  could  not  take  measures  to  secure 
a  compensation.  This,  therefore,was  a  species 
of  fraud  on  the  defendants,  and  brings  this 
case  within  the  principle  cf  the  cases  where  the 
carrier  is  discharged  on  the  ground  of  fraudu- 
lent concealment  of  the  value  of  the  article  in- 
trusted to  him.  Had  the  master  of  the  boat 
been  told  that  the  trunk  contained  the  money 
of  the  plaintiffs,  he  could  have  exercised  his 
volition  as  to  taking  it,  and  have  secured  a 
just  indemnity.  By  the  fact  not  being  dis- 
closed he  was  deprived  of  the  means  of  decid- 
ing whether  he  would  take  the  money  on  board, 
and  also  of  securing  a  just  compensation.  The 
only  contract  was  to  carry  the  trunk  and  prop- 
erty of  Phillips;  he  was  the  only  person  known 
to  the  defendants, and  he  only  was  bound  to  pay ; 
and  all  he  intended  to  pay  was  the  ordinary 
fare  of  a  passenger.  As  to  the  trunk  itself  :tud 
all  the  articles  in  it  except  the  bills,  there  was 
clearly  no  contract  with  the  plaintiffs;  the  con- 
tract was  with  Phillips;  an  implied  contract  to 
carry  him  to  such  place  as  he  should  designate, 
But  if  there  was  also  a  contract  with  the  plaint- 
iffs to  carry  their  bank-notes,  then  out  of  the 
mere  delivery  of  this  trunk  to  be  carried  along 
with  its  owner  to  Newburgh,  there  are  two 
contracts  :  1.  The  implied  contract  with  Phil- 
lips to  carry,  etc. ;  and  2.  A  contract  with  the 
Bank  to  carry  that  part  of  the  contents  of  the 
trunk  which  belonged  to  them,  when  nothing 
had  been  said  about  the  Bank,  nothing  paid  or 
intended  to  be  paid  for  carrying  their  money, 
and  nothing  could  be  recovered  against  them. 
Besides,  it  would  be  a  contract  on  the  part  of 
the  defendants  to  carry  the  money  of  the  plaint- 
iffs on  a  consideration  moving  from  Phillips, 
not  on  account  of  the  Bank, or  at  their  expense; 
but  on  his  own  account,  and  at  his  own  ex- 
pense. Again;  Phillips  himself  was  a  carrier, 
and  the  plaintiffs  could  not  resort  to  the  de- 
fendants for  the  fulfillment  of  his  contract. 
The  president  of  the  Orange  Co.  Bank  em- 
ployed him  to  carry  the  money  from  N.  Y.  to 
Goshen.  He  was  entitled  to  pay  for  his  serv- 
ices ;  he  alone  was  entitled  to  a  reward,  and  is 
*liable  for  the  loss  ;  and  cannot  shift  [*1O8 
the  responsibility  -from  himself  to  the  defend- 
ants, qui  senlit  commodum  sentire  debet  et  onus. 
Jeremy,  Carriers,  18-22.  Confiding  the  goods 
to  a  subsidiary  carrier  does  not  discharge  the 
original  carrier,  nor  can  a  contract  be  implied 
with  such  subsidiary  carrier.  Jeremy,  68  Be- 
sides, the  suit  should  have  been  in  the  name  of 
Phillips;  he  delivered  the  property  to  the  agent 
of  the  defendants,  and  was  liable  to  pay  the 
freight,  and  was  the  consignee.  If  there  was 
any  liability  to  pay  for  the  carriage  of  the  bills, 
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it  rested  on  Phillips,  and  on  him  alone.  He 
acted  as  a  principal,  and  not  as  the  agent  of 
the  Bank;  he  brought  the  trunk  on  board,  and 
to  him  it  was  to  be  delivered  at  the  termina- 
tion of  the  voyage  ;  the  defendants  could  not 
dispute  his  title.  3  Esp.  N.  P.  Cas.,  115. 

The  counsel  for  the  defendants  further  in- 
sisted that  the  plaintiffs  were  not  entitled  to 
recover,  because  there  was  no  proof  that  the 
defendants  were  carriers  of  bank-bills,  or  that 
the  master  of  the  boat  had  authority  to  take 
and  carry  bills  at  the  risk  of  the  defendants. 
The  plaintiffs,  with  the  view,  no  doubt,  to 
charge  the  defendants,  gave  evidence  showing 
the  general  character  and  employment  of  the 
vessel,  that  she  was  used  for  the  transporta- 
tion of  passengers,  and  open  to  all  persons  in- 
discriminately, and  that  she  frequently  carried 
boxes  and  other  light  articles  on  freight;  but 
no  proof  was  adduced  that  the  boat  had  been 
employed  in  carrying  bank-bills  in  packages, 
or  in  any  other  form,  or  that  she  had  ever  been 
held  out  as  such.  Now  unless  it  had  been  the 
usage  for  the  boat  to  carry  bank-bills,  the  mas- 
ter had  no  authority  to  take  bills  to  carry  at 
the  risk  of  the  owners;  he  was  not  their  agent 
for  the  carriage  of  parcels  of  bank-bills,  or  to 
make  contracts  in  relation  to  such  business;  he 
was  their  agent  for  the  purpose  of  transport- 
ing passengers  and  their  baggage,  and  to  carry 
light  freight;  and  if  he  was  even  authorized  to 
carry  bank-bills  for  passengers,  he  had  no  au- 
thority to  carry  bills  for  third  persons.  It  can- 
not be  said  that  a  steamboat  for  the  transpor- 
tation of  passengers  and  light  freight  is  from 
necessity  to  be  considered  a  boat  for  the  car- 
riage of  bank-bills;  for  it  does  not  follow  be- 
•cause  a  boat  carries  one  kind  of  commodities  it 
is,  therefore,  open  for  carrying  all  kinds,  and 
1O9*]  obliged  to  do  so.  *A  suit  could  not 
have  been  maintained  against  the  defendants 
for  refusing  to  carry  a  package  of  bank-bills. 
A  carrier  may  limit  his  responsibility.  The 
duty  of  carrying  may  be  limited  by  the  nature 
of  the  business,  or  by  the  will  of  the  owners. 
It  was  incumbent  upon  the  plaintiffs,  there- 
fore, to  show  that  the  defendant's  business  in- 
-cluded  the  carrying  of  bank-bills,  before  an 
authority  can  be  inferred  in  the  master  to  re- 
ceive bills  to  carry  at  the  risk  of  the  owners.  1 
East,  604;  6  Wend. ,  335.  No  such  proof  was 
given  and,  on  the  contrary,  the  evidence  tends 
•clearly  to  show  that  the  master  had  no  author- 
ity to  receive  bank  bills  at  the  risk  jof  his  own- 
•ers.  The  only  branch  of  business  under  which 
they  could  be  received,  is  that  which  relates  to 
the  carriage  of  light  articles.  Those,  by  the 
advertisement  of  the  vessel,  were  to  be  received 
^,t  a  freight  of  one  shilling  per  cubic  foot. 
This  obviously  could  not  have  been  meant  to 
include  bank-bills;  but  if  intended  to  be  in- 
cluded, and  if  bank-bills  be  admitted  to  be 
light  freight,  within  the  meaning  of  theadver- 
tisement,  it  was,  at  all  events,  intended  they 
should  be  made  up  in  such  form  as  to  be  capa- 
ble of  being  measured,  or  in  other  words,  that 
the  master  might  see  the  parcel,  or  be  informed 
of  its  existence,  so  as  to  charge  the  proper 
freight;  it  was  not  meant  that  light  freight 
should  go  free  of  charge,  but  on  the  contrary, 
that  a  reward  should  be  received  for  its  car- 
riage. The  owners  meant  that  passengers 
should  pay  according  to  a  regular  fare,  and 
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that  light  freight  should  be  paid  for  at  a  cer- 
tain rate  per  cubic  foot.  The  master  had  no 
authority  to  take  light  freight  inclosed  in  a 
trunk,  not  known  to  him  and,  consequently, 
not  liable  to  charge:  so  that  if  the  master  was 
authorized  to  carry  bank-bills  at  the  risk  of 
the  owners,  when  delivered  to  him  in  a  pack- 
age by  itself,  he  was  not  authorized  to  carry 
them  in  the  form  in  which  they  were  in  this 
case. 

The  counsel  further  insisted  that  the  loss  of 
the  bills  was  occasioned  by  the  misconduct  of 
the  plaintiffs'  agent,  first,  in  not  giving  proper 
information  of  the  contents  of  the  trunk  and 
the  value  thereof,  and  second,  in  not  obey- 
ing the  instructions  of  the  president  of  the 
Bank  to  deliver  the  packages  of  bank-bills  to 
the  master  of  the  boat  immediately  on  going 
on  board.  In  Bradley  v.  Water Jwuse,  1  Moody 
&  M.,  1,54,  *and  8.  C.,  3  Carr.  &  P.,  [*11O 
318,  200  sovereigns  were  inclosed  in  six  pounds 
of  tea,  and  lost;  the  judge  at  the  circuit  sub- 
mitted to  the  jury  to  consider  whether  the 
plaintiff's  own  conduct  had  not  led  to  the  loss, 
and  remarked  that  the  plaintiff  adopted  a  dis- 
guise for  his  parcel,  likely  to  prevent  the  de- 
fendant from  taking  any  particular  care  of  it, 
and  yet  not  so  completely  concealing  its  nat- 
ure as  to  prevent  it  from  being  likely  to  be  se- 
lected for  depredation  by  a  dishonest  servant. 
The  jury  in  that  case  found  for  the  defendant, 
and  under  the  circumstances  of  this  case,  the 
defendants  were  equally  entitled  to  a  verdict. 
Had  the  agent  followed  the  directions  of  his 
principals,  there  would  have  been  no  loss;  his 
omission  to  do  so  was  a  breach  of  duty  to  his 
employers,  and  occasioned  the  loss.  The 
plaintiffs  cannot  now  be  permitted  to  visit  on 
the  defendants  the  negligence  and  breach  of 
duty  of  their  agent.  They  never  trusted  the 
defendants  at  all  with  the  care  of  their  proper- 
ty; it  was  during  the  whole  voyage  under  the 
care  of  Phillips  as  their  agent.  If  the  plaint- 
iffs intended  that  the  packages  of  bank-bills 
should  be  carried  at  the  risk  of  the  owners  of 
the  steamboat,  they  should  have  been  delivered 
directly  to  the  master  of  the  boat,  so  that  he 
might  have  bestowed  proper  care  in  their  safe 
keeping,  and  been  enabled  to  make  a  suitable 
charge  for  their  carriage.  Indeed,  it  seems  that 
the  plaintiffs  intended  that  the  bills  should 
have  been  delivered  to  the  master  of  the  boat; 
but  Phillips  either  not  understanding  or  not 
choosing  to  follow  the  direction  he  had  re- 
ceived, kept  the  packages  in  his  trunk.  If,  on 
the  other  hand,  the  plaintiffs  intended  that 
Phillips  should  keep  the  packages  in  his  trunk, 
then  they  reposed  no  trust  in  the  owners  or 
master  of  the  boat,  and  quoad  the  packages 
there  was  no  bailment;  and  whether  the  plaint- 
iffs did  or  did  not  intend  that  Phillips  should 
keep  the  packages  in  his  trunk,  they,  in  fact, 
were  so  kept.  The  case  of  Miles,  v.  Cattle,  6 
Biug.,  743,  was  in  some  of  its  features  like  that 
now  under  consideration.  The  plaintiff  took 
a  place  in  the  defendants' coach  from  Stockton 
to  York,  intending  when  at  York  to  proceed 
by  the  mail  to  London.  He  had  with  him  in 
the  coach  a  bag,  labeled  "  T.  Miles,  passen- 
ger," containing  clothes  worth  about  £15. 
Previously  to  setting  *out  from  Stock  [*1 1  1 
ton,  one  Garbut  delivered  to  him  a  parcel  con- 
taining a  £50  bank-note,  addressed  to  an  attor- 
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ney  in  London,  which  parcel  Garbut  desired 
the  plaintiff  to  book  at  the  defendants'  office 
at  Stockton,  and  forward  by  the  defendants  to 
London.  The  plaintiff,  instead  of  doing  so, 
put  the  parcel  into  his  own  bag,  intending  to 
convey  it  to  London  himself.  The  carriage  of 
the  parcel,  if  it  had  been  sent  by  the -defend- 
ants, would  have  cost  4s.  6d.  At  York  the  bag 
was  lost.  A  verdict  was  found  for  the  plaint- 
iff for  £15,  with  leave  to  move  to  increase  it  to 
£65,  if  under  the  circumstances  the  court 
should  think  him  entitled  to  recover  in  respect 
of  tue  £50  note.  A  rule  nisi  was  obtained, 
which  was  subsequently  discharged,  all  the 
judges  concurring  in  the  opinion  that  the  loss 
was  occasioned  by  the  plaintiff's  own  misfeas- 
ance, and  that  by  his  omission  to  deliver  the 
parcel  to  the  defendants,  they  were  discharged. 
The  case  of  E.  I.  Co.  v.  Fallen,  Str.,  690,  also, 
it  is  supposed,  is  decisive  of  this  case.  There 
the  goods  of  the  Company  were  put  into  a 
lighter,  and  after  the  lading  was  taken  in,  a 
lock  was  put  upon  the  hatches  by  a  servant  of 
the  Company,  who  went  with  the  goods  to  see 
them  safely  delivered  at  the  warehouse;  a  part 
of  the  goods  were  lost,  and  it  was  holden  that 
the  goods  were  not  to  be  considered  as  ever 
having  been  in  the  possession  of  the  carrier, 
but  as  being  in  the  possession  of  the  Company's 
servant,  and  that,  therefore,  the  carrier  was 
not  liable.  So  here  the  packages  of  money  can- 
not be  considered  as  ever  having  been  in  the 
possession  of  the  master  of  the  boat;  they  re- 
mained in  the  possession  of  Phillips  and  under 
his  immediate  care,  as  much  so  as  the  goods  of 
a  guest  at  an  inn  are  in  his  own  care,  when  he 
has  taken  the  key  of  his  room,  in  which  case 
the  innkeeper  is  not  liable.  Jeremy  Car. ,  150. 
In  reply,  on  the  part  of  the  plaintiffs,  it  was 
said  that  the  admission  by  the  defendants' 
counsel  that  the  defendants  were  common  car- 
riers of  the  baggage  of  the  traveler,  although 
no  distinct  price  was  paid  for  it,  other  than 
what  was  included  in  the  fare  of  the  passen- 
gers, appeared  to  the  plaintiffs'  counsel  to 
yield  the  cause;  for  if  the  defendants  were  to 
be  considered  as  common  carriers  of  such  bag- 
112*]  gage,  then  upon  every  *principle  of 
law  applicable  to  this  subject,  and  even  accord- 
ing to  the  leading  case  relied  on  by  the  other 
side,  thsit  of  Gihbon  v.  Paynlon,  4  Burr.,  2301, 
the  carrier  is  liable  to  the  full  value  of  such 
baggage,  unless  he  has  given  notice  limiting 
his  responsibility  to  a  certain  sum  except 
where  insurance  is  paid.  This  view  of  the 
question  disposes  of  all  the  objections  in  ref- 
erence to  information  of  value,  and  the  suffi 
ciency  of  such  information,  forcuibono  is  it  to 
be  given,  if  it  is  to  have  no  effect  upon  the 
charge  to  be  made  for  transportation,  or  upon 
the  liability  of  the  carrier?  That  the  carrier 
is  liable  to  any  amount  which  may  be  lost,  un- 
less he  himself  has  limited  his  responsibility  by 
notice,  is  an  inevitable  consequence,  unless  the 
distinction  raised  by  the  counsel,  that  the  bag- 
gage of  the  traveler  must  be  confined  to  his 
ordinary  wearing  apparel,  and  such  articles  as 
are  usually  carried  by  him,  can  be  maintained. 
Such  distinction  has,  as  yet,  never  been  recog- 
nized, and  to  adopt  it,  would  be  the  introduc- 
tion of  a  new  principle  into  the  law  of  common 
carriers,  by  which  the  inquiry  in  these  cases 
would  no  longer  be,  what  was  the  value  of  the 
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property  intrusted  to  the  carrier,  but  was  it 
wearing  apparel,  and  that  suitable  to  the  sta- 
tion and  condition  in  life  of  the  traveler?  At 
all  events,  the  principal  reason  assigned  in 
favor  of  the  rule  will  not  warrant  its  adoption, 
viz.:  that  the  reward  should  be  proportionate 
to  the  risk,  for,  scarcely  in  any  case  but  the 
risk  would  be  entirely  disproportionate  to  the 
reward,  and  sometimes  the  wearing  apparel 
and  paraphernalia  of  a  female  traveler,  might 
exceed  the  amount  of  the  loss  in  this  case. 
Besides,  why  make  a  distinction  in  responsi- 
bility in  this  particular  between  an  inn-keeper 
and  the  owners  of  a  steamboat?  The  traveler 
is  equally  the  guest  of  each,  and  if  the  liability 
of  one  is  to  be  limited  to  the  wearing  apparel 
of  the  traveler,  so  also  must  the  liability  of  the 
other  be  limited.  In  the  case  of  Brooks  v. 
Pickwick,  4  Bing.,  218,  the  carrier  was  held  re- 
sponsible not  only  for  the  clothes  but  the  jew- 
els of  a  lady  returning  from  an  excursion  to  a 
fashionable  watering  place  in  England. 

They  further  insisted  that  no  contract  was 
necessary  to  be  proved,  that  the  action  was  for 
a  breach  of  duty,  and  was  properly  brought  in 
the  name  of  the  owners  for  a  loss  of  property 
intrusted  by  their  agent  to  the  agent  of  the  de- 
fendants, *2  Stark.,  74;  2  Show.,  81;  [*11» 
128,  Cro.  Jac.,  224;  that  the  circumstances  un- 
der which  the  duty  accrued  were  sufficiently 
stated  in  the  declaration,  and  were  fully  sup- 
ported by  the  proof;  and  although  it  might  be 
true,  as  contended  on  the  other  side,  that  two 
causes  of  action  would  thus  grow  out  of  the 
same  transaction,  the  fact  that  such  might  be 
the  case  afforded  no  protection  to  the  defend- 
ants, who  are  responsible  to  every  person  who 
has  sustained  injury  by  their  negligence  or 
breach  of  duty.  There  was  nqt  an  iota  of  proof 
in  the  case  to  warrant  the  position  taken  on  the 
other  side,  that  Phillips  himself  was  a  carrier 
within  the  meaning  of  the  law  on  thissubject; 
he  was  not  a  common  carrier,  whose  business 
it  was  to  carry  money  for  all  persons  indis- 
criminately; he  was  the  friend  of  the  plaint- 
iffs, who  took  the  place  of  an  express  messen- 
ger, and  in  the  eye  of  the  law  in  reference  to- 
the  money  intrusted  to  him,  as  it  regards  third 
persons,  was  the  servant  of  the  plaintiffs.  Nor 
is  there  any  foundation  for  the  argument  that 
the  money  was  lost  through  his  misconduct; 
he  was  directed  to  deliver  it  to  the  master  of 
the  boat,  and  did  as  he  was  directed;  he  put  his 
trunk  containing  the  money  in  the  immediate 
charge  of  the  master,  and  deposited  it  in  his 
private  office  instead  of  having  it  stowed  away 
among  the  ordinary  baggage  of  the  passengers. 
He  told  him  it  was  a  trunk  of  importance,  and 
evinced  unusual  solicitude  for  its  safety.  What 
more  could  he  have  done?  He  did  not  do  as 
did  the  plaintiff  in  the  case  of  Miles  v.  Cattle.,  6 
Bing.,  743,  keep  the  money  in  his  own  charge, 
and  thus  defraud  the  defendants  of  the  com- 
pensation which  they  otherwise  would  have 
received,  for  there  was  no  charge  for  baggage, 
no  extra  price  for  valuables  carried  beyond  a 
certain  amount.  Nor  is  this  case  like  that  of 
E.  I.  Co.  v.  PaUen,  Str.,  690,  nor  like  the  case 
in  Jeremy,  150,  where  the  guest  took  the  key 
of  his  own  room;  for,  to  assimilate  them,  it 
should  have  appeared  that  after  depositing  the 
trunk  in  the  master's  office,  Phillips  locked  the 
door  and  took  the  key. 

WEND.  9. 


1832 


ORANGE  COUNTY  BANK  v.  BROWN. 


113 


™  »  ™ 

As  to  the  objection  that  the  defendants  were 
not  common  carriers  of  money,  the  plaintiffs' 
counsel  referred  to  their  opening  argument. 

1 1 4*J  *By  the  Vmirt,  Nelson,  J.  This  case 
is  peculiar  in  many  of  its  features,  and  must 
be  determined  by  a  recurrence  to  some  of  the 
general  and  fundamental  principles  which  gov- 
ern actions  of  this  kind.  The  rule  of  the  com- 
mon law  in  relation  to  common  carriers  has 
been  frequently  pronounced  a  rigorous  one, 
and  its  vindication  by  Ld.  Holt  affords  abun- 
dant evidence,  if  any  were  wanting,  of  the 
trnth  of  the  observation.  He  says,  in  Lane  v. 
Colton,  1  Vin.  Abr.,  219,  though  one  may  think 
it  a  hard  case,  that  a  poor  carrier  that  is  robbed 
on  the  road  without  any  manner  of  default 
in  him,  should  be  answerable  for  all  the 
goods  he  takes,  yet  the  inconvenience  would  be 
far  more  intolerable  if  it  were  not  so,  for  it 
would  be  in  his  power  to  combine  with  rob- 
bers, or  to  pretend  a  robbery  or  some  other 
accident,  without  a  possibility  of  remedy  to  the 
party,  and  the  law  will  not  expose  him  to  so 
great  a  temptation.  This  reason,  which  I  be- 
lieve is  the  only  one  that  has  ever  been  given 
for  the  origin  of  the  rule,  and  which  probably 
hud  much  foundation  in  fact  in  the  early  and 
rude  age  in  which  it  must  have  been  established, 
it  is  obvious  at  this  day,  is  nearly  as  applicable 
to  every  person  intrusted  with  the  property  of 
another  as  it  is  to  the  common  carrier.  In  pro- 
portion, however,  to  the  rigor  of  the  liability, 
was  exacted  the  compensation  for  it  and  the 
means  of  enforcing  payment,  which  affords  a 
sort  of  equivalent  for.the  harshness  of  the  rule. 
Accordingly  we  find  it  frequently  laid  down  in 
actions  of  this  kind  as  a  fundamental  proposi- 
tion, that  the  common  carrier  is  liable  in  re- 
spect to  his  reward,  and  that  the  compensation 
should  be  in  proportion  to  the  risk.  So  strictly 
was  this  rule  adhered  to,  that  it  was  repeatedly 
decided  by  Ld.  Holt  that  the  hackney  coach- 
man was  not  liable  for  the  traveling  trunk  of 
the  passenger  which  was  lost,  unless  a  distinct 
price  had  been  paid  for  the  trunk  as  well  as 
for  the  person;  and  that  where  it  was  the  cus- 
tom of  the  stage-coach  for  passengers  to  pay 
for  baggage  above  a  certain  weight,  the  coach- 
man was  responsible  only  for  the  loss  of  goods 
beyond  such  weight.  1  Vin.  Abr.,  220,  and 
cases  cited.  So,  in  the  analogous  case  of  the 
inn  keeper,  if  a  guest  stops  at  an  inn,  and  de- 
parts for  a  few  days  leaving  his  goods,  if  they 
are  stolen  during  his  absence,  the  landlord  is 
115*]  not  liable  as  inn-keeper;  for,  at  *the 
time  of  the  loss,  the  owner  was  not  his  guest, 
and  he  had  no  benefit  from  the  keeping  of  the 
goods.  Cro.  Jac.,  188;  1  Vin.  Abr.,  225.  It 
has  since  been  determined  that  the  stage  coach- 
man is  responsible  for  the  baggage  of  the  pas- 
senger, though  no  distinct  price  was  paid  for 
it;  upon  the  ground,  however,  still  consistent 
with  the  principle  of  the  above  cases,  to  wit: 
that  the  reward  for  carrying  the  same  was  in- 
cluded in  the  fare  for  the  passenger.  1  Wh. 
Selw.,  301,  ».  1. 

Now,  upon  the  ground  that  the  defendants  in 
this  case  have  received  no  compensation  or  re- 
ward from  the  plaintiffs  or  any  other  person 
for  the  transportation  or  risk  of  the  money  in 
question,  and  that  they  were  deprived  of  such 
reward  by  the  unfair  dealing  of  the  agent  of 
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the  plaintiffs  with  the  defendants,  I  am  of  opin- 
ion the  plaintiffs  cannot  recover,  and  that  they 
were  properly  nonsuited  upon  the  trial.  As  a 
general  rule,  where  there  has  been  no  qualified 
acceptance  of  goods  by  special  agreement,  or 
where  an  agreement  cannot  be  inferred  from 
notice,  the  carrier  is  bound  to  make  inquiry  as 
to  the  value  of  the  box  or  article  received,  and 
the  owner  must  answer  truly  at  his  peril;  and 
if  such  inquiries  are  not  made,  and  it  is  re- 
ceived at  such  price  for  transportation  as  is 
asked  with  reference  to  its  bulk,  weight  or  ex- 
ternal appearance,  the  carrier  is  responsible  for 
the  loss,  whatever  may  be  its  value.  If  he  has 
given  general  notice  that  he  will  not  be  liable 
over  a  certain  amount, unless  the  value  is  made 
known  to  him  at  the  time  of  delivery  and  a 
premium  for  insurance  paid,  such  notice,  if 
brought  home  to  the  knowledge  of  the  owner 
(and  courts  and  juries  are  liberal  in  inferring 
such  knowledge  from  the  publication  of  the 
notice),  is  as  effectual  in  qualifying  the  accept- 
ance of  the  goods  as  a  special  agreement,  and 
the  owner  at  his  peril  must  disclose  the  value, 
and  pay  the  premium.  The  carrier  in  such  case 
is  not  bound  to  make  the  inquiry,  and  if  the 
owner  omits  to  make  known  the  value,  and 
does  not,  therefore,  pay  the  premium  at  the 
time  of  the  delivery,  it  is  considered  as  dealing 
unfairly  with  the  carrier,  and  he  is  liable  only 
to  the  amount  mentioned  in  his  notice,  or  not 
at  all,  according  to  the  terms  of  his  notice.  1 
Wh.  Selw.,  305,  306,  308,  and  notes;  6  Com. 
L.  R.,  333;  4  Burr.,  2298;  5  Com.  L.  R,  476; 
8 Pick.,  182;  11  Com.  L.  R.,  243. 

*In  this  case  no  notice  has  been  given  [*  1 1 G 
by  the  defendants  limiting  their  responsibility, 
and  they  are  no  doubt  liable  to  the  full  value 
of  the  baggage  of  the  passenger  lost,  or  of  the 
goods  lost,  which  they  have  received  without 
any  special  agreement  qualifying  the  risk  for 
transportation.  The  defendants  cannot  suc- 
ceed upon  this  ground.  But  in  the  absence  of 
notice,  if  any  means  are  used  to  conceal  the 
value  of  the  article,  and  thereby  the  owner 
avoids  paying  a  reasonable  compensation  for 
the  risk,  this  unfairness  and  its  consequence  to 
the  defendants,  upon  the  principles  of  common 
justice  as  well  as  those  peculiar  to  this  action, 
will  exempt  them  from  the  responsibility;  for 
such  a  result  is  alike  due  to  the  defendants, 
who  have  received  no  reward  for  the  risk,  and 
to  the  party  who  has  been  the  cause  of  it  by 
means  of  disingenuous  and  unfair  dealing. 
Thus,  where  the  plaintiff  delivered  to  the  car- 
rier a  box,  telling  him  there  was  a  book  and  to- 
bacco in  it,  when  it  contained  £100,  and  it  wa» 
lost,  he  should  not  recover.  It  is  true  that  in 
such  a  case  a  party  did  recover,  though  Rolle, 
Ch.  J.,  considered  it  a  cheat;  but  it  is  clear  that 
at  this  day  he  could  not  recover.  4  Burr.,  2301. 
So  where  a  box  in  which  there  was  a  large  sum 
of  money  was  brought  to  a  carrier,  who  in- 
quired its  contents,  and  was  answered  it  was 
filled  with  silk,  upon  which  it  was  taken  and 
lost,  it  was  held  the  owner  could  not  recover. 
Ibid.  So  where  a  bag  sealed  was  delivered  to 
a  carrier,  and  was  said  to  contain  £200,  and  a 
receipt  was  given  for  the  same,  when  in  fact 
it  contained  £400,  and  it  was  lost,  the  carrier 
was  held  answerable  only  for  the  £200,  as  the 
reward  extended  no  farther.  4  Burr.,  2301  ; 
Selw.,  305,  n.  These  cases  all  proceed  upon 
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the  ground  that  the  carrier  is  deprived  of  his 
reward  for  the  extra  value  of  the  article,  and 
consequent  extra  risk  incurred,  by  means  of 
the  unfair  if  not  fraudulent  conduct  of  the 
•owner;  and  therefore,  the  rigor  of  the  common 
law  rule  is  not  applied  to  him,  and  he  is  only 
held  responsible  for  the  loss  in  case  of  gross 
negligence.  If  the  defendants  are  to  be  made 
responsible  to  the  plaintiffs  through  the  medi- 
um and  acts  of  their  agent,  who  was  employed 
to  carry  the  money  from  1ST.  Y.  to  the  Bank, 
the  plaintiffs  also  must  be  held  responsible  to 
the  defendant  for  his  conduct ;  the  obligation 
117*]  *must  be  reciprocal.  Instead  of  com- 
mitting the  several  packages  of  money  to  the 
captain,  which  of  themselves  generally  indi- 
cate their  value,  and  in  this  case  would  have 
done  so,  as  the  figures  (by  which  I  understand 
the  quantity  of  money  in  each  package)  could 
be  seen  upon  them,  and  thereby  enable  the  cap- 
tain to  exact  a  reasonable  compensation  for  the 
risk,  and  apprise  him  of  the  necessity  of  greater 
care  and  caution  in  the  safe  conveyance  of  the 
money,  which  he  naturally  would  bestow  in 
proportion  to  the  value,  the  agent  of  the  plaint- 
iffs put  them  into  his  trunk  and  committed  it 
to  the  captain  as  his  baggage,  affording  no 
other  indication  of  the  value  of  its  contents 
than  that  it  was  a  trunk  of  importance.  This 
was  enough  to  attract  the  attention  of  the  felon 
who  might  be  standing  by,  to  its  contents,  but 
•certainly  was  not  calculated  to  afford  informa- 
tion to  the  captain  of  the  extraordinary  char- 
acter and  value  of  those  contents.  The  captain 
might  understand  he  had  a  costly  wardrobe  and 
other  necessaries  and  conveniences  for  travel- 
ing of  great  value,  but  not  that  the  trunk  con- 
tained $11, 000  in  bank-bills,  which  the  traveler 
was  carrying  for  hire  or  friendship,  and  not  as 
traveling  expenses. 

It  may  be  difficult  to  define  with  .technical 
precision  what  may  legitimately  be  included 
in  the  term  "baggage,"  as  used  in  connection 
with  traveling  in  public  conveyances  ;  but  it 
may  be  safely  asserted  that  money,  except  what 
may  be  carried  for  the  expenses  of  traveling, 
is  not  thus  included,  and  especially  a  sum  like 
the  present,  which  was  taken  for  the  mere  pur- 
pose of  transportation.  We  have  already  seen, 
that  formerly  so  strictly  was  the  rule  that  the 
carrier  was  liable  only  in  respect  to  the  reward 
adhered  to,  that  he  was  not  held  liable  for  the 
loss  of  the  baggage  of  the  passenger  unless  a 
distinct  price  was  paid  for  it.  Tjie  law  is  now 
very  properly  altered,  as  a  reasonable  amount 
of  baggage,  by  custom  or  the  courtesy  of  the 
carrier,  is  considered  as  included  in  the  fare 
for  the  person;  but  courts  ought  not  to  permit 
this  gratuity  or  custom  to  be  abused,  and  un- 
der pretense  of  baggage  to  include  articles  not 
within  the  sense  or  meaning  of  the  term,  or 
within  the  object  or  intent  of  the  indulgence 
of  the  carrier,  and  thereby  defraud  him  of  his 
just  compensation, and  subject  him  to  unknown 
1 18*]  *and  illimitable  hazards.  If  the  amount 
of  money  in  the  trunk  in  this  case  is  net  fairly 
included  under  the  term  "baggage,"  as  used  in 
the  connection  we  here  find  it  (and  I  cannot 
think  it  is),  then  the  conduct  of  the  agent  was 
a  virtual  concealment  of  that  sum  ;  his  repre- 
sentation of  his  trunk  and  the  contents  as  bag- 
gage was  not  a  fair  one,  and  was  calculated  to 
deceive  the  captain— and  it  would  be  a  viola- 
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tion  of  first  principles  to  permit  the  plaintiffs 
to  recover.  The  case  of  Miles  v.  Cattle,  19  Com. 
L.  R. ,  219,  in  some  respects  resembles  this  case. 
The  plaintiff  was  going  to  L. ,  and  took  a  seat 
in  a  public  conveyance.  He  had  with  him  a 
bag  labeled  "  T.  Miles,  traveler,"  containing 
clothes  worth  about  £15.  Before  he  started, 
G-%  delivered  him  a  parcel  containing  a  £50. 
bank-note  addressed  to  an  attorney  in  L., which 
the  plaintiff  was  desired  to  book  at  the  defend- 
ants' office,  and  to  be  forwarded  by  the  defend- 
ants to  L.  The  plaintiff,  instead  of  doing  so, 
put  the  parcel  in  his  own  bag,  intending  to 
convey  it  to  L.  himself.  If  the  parcel  had  been 
sent  by  the  defendants,  it  would  have  cost  4s. 
Qd.  The  bag  and  contents  were  lost.  The 
verdict  was  found  for  the  £15,  with  leave  to 
apply  to  increase  it,  on  the  facts  in  the  case,  by 
adding  the  £50.  The  court  denied  the  appli- 
cation, principally  upon  the  ground  that  the 
plaintiff  had  no  interest  in  the  £50.  But  it  was 
conceded  by  the  court  that  the  owner  could  not 
recover  on  the  facts.  Tindale,  J.,  says,  in  vio- 
lation of  his  trust,  the  plaintiff  thought  proper 
not  to  deliver  the  parcel  to  the  defendants, but 
to  deposit  it  in  his  own  bag;  thereby  depriving 
the  owner  of  any  remedy  he  might  have  had 
against  the  defendants,  and  the  defendants  of 
the  sum  they  would  otherwise  have  earned  for 
the  carriage  of  the  parcel.  In  this  case  the 
president  of  the  Bank  directed  Phillips  to  com- 
mit the  packages  directly  to  the  captain,  and 
had  he  followed  such  directions,  the  captain 
would  have  been  enabled  to  charge  a  reward 
for  the  carriage  of  the  same,  and  the  captain, 
or  the  defendants  would  have  been  responsible 
for  its  safety.  His  omission  to  follow  the  di- 
rections was  a  violation  of  his  trust,  for  which 
the  defendants  are  not  accountable. 

It  was  decided  in  Seioall  v.  Allen,  in  the  Court 
of  Errors,  6  Wend.,  335,  that  the  Dutchess  and 
Orange  *Steamboat  Co.,  and  the  mem-  [*119 
bers  thereof,  were  not  liable  for  the  loss  of 
packages  of  bank-bills  intrusted  to  the  captain 
of  the  boat,  on  the  ground  that  the  carriage  of 
bank-bills  was  not  within  the  ordinary  business 
of  the  Company,  and  so  far  as  the  usage  ex- 
tended, it  was  a  personal  trust  committed  to 
the  captain,  who  alone  received  the  compeusa- 
sation,  or  in  other  words,  the  Company  were 
neither  by  their  charter  or  usage  under  it, com- 
mon carriers  of  bank-bills.  From  the  facts  ap- 
pearing in  that  case,  I  presume  the  principle 
here  decided  by  the  highest  judicial  tribunal  in 
the  State,  would  be  equally  applicable  to  this 
Company,  though  from  the  direction  the  cause 
took  upon  the  trial,  facts  sufficient  do  not  ap- 
pear to  raise  the  question.  If  so,  it  seems  to 
me  impossible  to  maintain  the  proposition  that 
the  defendants  would  be  holden  responsible  for 
the  loss  of  an  article  in  the  trunk  of  a  passen- 
ger, which  in  no  sense  of  the  term  can  be  con- 
sidered a  part  of  the  baggage  of  the  passenger, 
and  for  the  transportation  of  which  no  com- 
pensation is  received  by  the  Company,  when, 
confessedly, they  would  not  be  accountable  for 
the  same  article,  if  it  had  been  committed  di- 
rectly to  the  care  of  the  captain,  and  a  reason- 
able reward  paid  him  for  transportation.  If  it 
is  said  the  difference  between  the  cases  consists 
in  this,  that  in  the  one  case  it  is  a  part  of  the 
baggage  of  the  passenger,  the  carrying  of  which 
is  within  the  ordinary  business  of  the  Company, 
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.and  for  which  they  receive  the  reward,  and  in 
the  other,  it  is  a  private  transaction  between 
the  owner  and  the  captain;  the  answer,  I  think 
is,  that  putting  the  article  in  the  trunk  does 
not  make  it  baggage.  If  it  is  included  within 
that  term, it  is  as  much  baggage  when  distinctly 
committed  to  the  care  of  the  captain  as  when 
in  the  trunk;  the  place  in  which  it  is  cannot  in 
this  instance,  at  least, vary  the  character  of  the 
article  or  the  transaction  :  the  object  is  the 
transportation  of  the  money,  without  reference 
to  a  connection  with  the  person  of  the  passen- 
ger. 

Having  come  to  the  conclusion  upon  what  I 
view  as  the  merits  and  principle  of  the  case, 
that  the  plaintiffs  cannot  recover,  it  is  unim- 
portant to  examine  any  other  question  dis- 
cussed upon  the  argument. 

Motion  for  new  trial  denied. 

Distinguished— 74  N.  Y.,  130  (30  Am.  Rep.,  280);  1  B. 
D.  S.  60,  98;  4  E.  D.  3.,  91. 

Common  carriers— Liability  for  baggage  without 
special  compensation.  Cited  in--13  Wend.,  628;  19 
Wend.,  23ti,  258,  537  ;  42  N.  Y.,  329  (1  Am.  Rep.,  538) ; 
•62  N.  Y.,39  (20  Ain.  Rep.,  445) ;  3  Barb.,  389  ;  19  Abb. 
Pr.,  195:  4  Duer,  119 ;  2  Bos.,  604  ;  4  Bos.,  233 ;  5  Rob., 
495-6;  6  Blatehf .,  66:  2  Wood  &  M.,  314;  98  Mass.,  245, 
378;  29  Ind.,  361;  69  111.,  67. 

Baggage— What  is.    Criticised— 6  Hill,  589. 

Compared— 67  Barb.,  518. 

Cited  in— 19  Wend.,  537:  25  Wend.,  460: 30  N.Y..  611, 
621;  53  N.  Y.,  433 ;  45  Barb.,  223  ;  10  How.  Pr.,  332  ;  50 
How.  Pr.,  458;  1  Abb.  Pr..  328: 3  Robb.,  369;  38  Super., 
254;  Woolw.,370:  15  Mich.,  127;  33  Gal.,  604;  8  Am. 
Rep.,  473  (8  Ky.,  472). 


12O*J  *NAPIER,  RAPELJE  &  BENNETT 

9. 

McLEOD. 

Partnership — Dissolution — Irrevocable  Power  of 
Attorney  to  One  Partner  to  Collect  Debts,  does 
not  Transfer  such  Debts  to  Him — Release  by 
Another  Member  of  Firm,  is  Valid. 

A  power  of  attorney  executed  on  the  dissolution 
•of  a  firm  by  two  partners  to  a  third,  authorizing 
him  to  ask,  demand  and  receive  the  debts  of  the 
firm,  and  declaring  the  appointment  irrevocable, 
•does  not  transfer  such  debts  to  the  member  thus 
authorized  and,  consequently,  does  not  render  inop- 
erative a  release  subsequently  executed  by  one  of 
the  other  members  of  the  firm  to  one  of  its  debtors. 

The  mere  fact  of  the  appointment  being  declared 
to  be  irrevocable  is  not  enough  to  give  the  instru- 
ment the  character  of  an  assignment. 

Citation— 5  Cow.,  489. 

DEMURRER  to  replication.  This  is  an  ac- 
tion of  assumpsit  for  goods  sold,  etc.  The 
defendant  pleads  that  after  the  making  of  the 
promises,  etc..  to  wit:  June  1,  1825,  Rapelje, 
one  of  the  plaintiffs,  executed  to  him  a  release 
•of  all  claims  and  demands.  The  plaintiffs  re- 
ply predudi  non,  because  they  say  that  before 
the  executing  of  the  release,  to  wit :  Feb.  16, 1824, 
Rapelje  aad  Bennett,  two  of  the  plaintiffs,  exe- 
cuted a  certain  deed  or  instrument  in  writing, 
whereby,  after  reciting  that  the}', together  with 
Napier  the  other  plaintiff,  had  then  lately 
traded  together  in  partnership, under  the  name 
and  firm  of  "Napier,  Rapelje «&  Bennett, "and 
that  on  the  dissolution  of  their  copartnership, 
it  had  become  expedient  to  empower  and  au- 
thorize Thomas  Napier,  one  of  the  said  plaint- 
iffs, to  receive  and  collect  the  outstanding 
debts,  and  generally  to  conclude  the  unfinished 
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business  of  the  firm,  they  (Rapelje  and  Ben- 
nett), for  the  considerations  aforesaid,  and  for 
divers  other  good  causes  and  considerations 
them  thereunto  moving,  made,  ordained,  con- 
stituted and  appointed  the  said  T.  Napier,  their 
and  each  of  their  true  and  lawful  attorney  ir- 
revocably, for  them  and  in  their  names,  and  in 
the  name  of  the  firm  of  "  Napier,  Rapelje  & 
Bennett,"  and  on  their  behalf,  to  ask,  demand 
and  receive  all  debts.dues  and  demands,  etc., 
to  compromise,  compound  and  submit  to  ar- 
bitration, and  to  execute  all  deeds  necessary  for 
that  purpose,  and  upon  receipt  of  the  debts, 
etc.,  to  give  acquittances  for  them,  and  in  their 
names,  and  in  the  name  of  the  firm,  or  in  his 
own  name,  and  to  do  all  such  other  acts  for 
them,  and  for  the  firm,  in  and  about  the  prem- 
ises, as  they,  Rapelje  and  Bennett,  might  do  if 
*personally  present,  ratifying  and  con  [*  121 
firming,  etc.,  of  which  deed  or  instrument  in 
writing,  the  defendant  before  the  execution  of 
the  release  to  him,  to  wit:  on,  etc.,  had  notice. 
To  this  replication  the  defendant  demurs. 

Mr.  D.  Lord,  Jr.,  for  defendant. 

Mr.  R.  Emmet,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  in  this  case  is,  whether  the  power  of 
attorney  operated  as  an  assignment  to  Napier 
of  the  interest  of  Rapelje  and  Bennett.  If  it 
did  not,  then  each  of  them  had  the  same  inter- 
est in  the  partnership  effects  and  in  the  debts 
due  to  the  firm  which  Napier  had;  and  then 
also  it  conferred  on  Napier  no  power  which  he 
did  not  possess  without  it.  It  might,  indeed, 
be  more  satisfactory  to  the  debtors  of  the  firm, 
to  know  that  the  authority  of  the  whole  firm 
was  concentrated  in  the  person  who  was  in- 
trusted with  the  settlement  of  its  concerns.  The 
question,  however,  must  be  determined  from 
the  instrument  itself.  It  does  not  in  terms  pur- 
port to  convey  the  interest  of  Rapelje  and  Ben- 
nett; the  only  expression  favorable  to  such  a 
construction  is  the  word  irrevocably.  Why,  it 
is  asked,  should  the  power  be  irrevocable,  un- 
less they  had. parted  with  their  interest?  But 
I  apprehend  the  mere  expression  that  the  power 
is  irrevocable,  does  not  make  it  so;  if  no  inter- 
est is  conveyed,  and  nothing  but  a  bare  au- 
thority, uncoupled  with  an  interest,  is  granted, 
the  power  which  creates  can  destroy:  and  he 
who  gives  a  naked  authority  can  revoke  it.  In 
the  case  of  Gram  v.  Cadwell.  5  Cow., 489,  there 
were  recitals  in  the  instrument  which  proved 
the  whole  interest  to  be  in  Gram,  at  least  until 
the  settlement  of  the  partnership  concerns; 
there  is  nothing  in  this  instrument  which  im- 
ports an  assignment,  or  anything  but  a  mere 
authority.  Rapelje  and  Bennett  constitute  Na- 
pier their  attorney  irrevocably,  for  them  and 
in  their  names,  and  in  the  name  of  the  firm, 
and  on  their  behalf,  to  ask,  demand,  etc.  It 
is  not  stated  to  be  for  his  use.  If  the  debts  are 
to  be  received  for  them,  it  cannot  be  for  his 
exclusive  benefit:  indeed  the  language  is  that 
*he  is  to  demand  and  receive  the  debts  *[  1 22 
in  the  name  of  the  firm  and  on  their  behalf. 
The  interest  of  the  firm  is  not  changed.  So 
again,  if  there  had  been  an  assignment  of  the 
interest  of  Rapelje  and  Bennett,  it  was  very 
useless  to  authorize  Napier  to  do  as  he  pleased 
with  his  own;  he  is  authorized  to  compound, 
to  refer,  and  to  act  at  discretion  in  liquidating 
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the  debts  of  the  firm.  Were  this  a  contract  be- 
tween the  partners  directly,  and  the  letters  of 
attorney  were  produced  as  a  conveyance,  I 
think  we  could  not  hesitate  in  deciding  that  it 
did  not  operate  as  a  transfer  of  title.  If  this 
be  so,  then  the  release  was  valid,  and  the  plea 
good ;  and  the  replication  of  course  is  insuffi- 
cient. 

The  defendant  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  tJie  plaintiffs  to  amend  on 
payinent  of  costs. 

Cited  in— 33  Barb.,  303. 
Distinguished— 82  N.  Y.,  595. 
!  N.  Y.,  599. 


8OUTHWICK  ET  AL.  '«.  SAX. 

Extension  of  Time  by  Creditor  on  Order  or  Draft 
on  Third  Party — Effect  as  to  Debtor. 

Where  a  creditor  receives  an  order  or  draft  from 
his  debtor  upon  a  third  person  for  a  given  sum  al- 
leged by  the  debtor  to  be  due  within  a  few  days,  and 
the  creditor  takes  the  notes  ol  such  third  person, 
payable  in  6  and  9  months,  he  makes  the  debt  his 
own,  and  in  case  of  non-payment  of  the  notes  can- 
not call  upon  his  debtor  for  the  amount  of  the  draft. 

Citations— 1  Wend.,  522;  1  Cow.,  711:  2  Ves.,  Jr.,  540: 
2  Bro.  Ch.  Cas.,  579;  2  Cai,  Cas.,  57  :  12  Johns.,  426 ;  15 
Johns.,  433;  16  Johns.,  70:  1  Holt,  84;  4  Bing.,  717  ;  15 
Com.  L.  R.,  126;  Chit.,  Bills,  371-379,  note  c ;  5  Wend., 
501. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit  in  June,  1829,  before 
the  Hon.  William  A.  Duer,  then  one  of  the 
Circuit  Judges. 

The  plaintiffs  proved  demands  to  the  amount 
of  $1,394.35.  The  defendant,on  his  part.proved 
that  about  Oct.  15th,  1826,  he  gave  one  of  the 
plaintiffs  an  order  on  J.  R.  Van  Rensselaer  for 
$1,143.84,  being  the  amount  of  a  quantity  of 
logs  sold  |by  him  to  Vail  Rensselaer,  telling 
him  that  the  logs  were  to  be  paid  for  at  farthest 
by  Nov.  1  then  next.  The  order  was  presented 
by  the  plaintiffs  to  Van  Renssaeler,  who  de- 
clined accepting  it  until  he  could  see  his  agent, 
who  he  alleged  had  made  the  purchase  of  the 
logs,  and  ascertain  from  him  the  terms  of  the 
purchase.  Shortly  thereafter  Van  Rensselaer 
called  on  the  plaintiffs  and  told  them  that  he 
had  been  informed  that  the  logs  had  been  pur- 
1 23*]  chased  at  a  credit  *of  6  and  9  months, 
and  the  plaintiffs  accordingly  took  his  notes 
for  the  amount,  bearing  date  Sep.  20,  1826, 
payable  without  interest,  half  in  6,  and  the 
residue  in  9  months,  and  gave  up  the  order. 
The  defendant  having  been  apprised  of  what 
had  been  done,  wrote  the  plaintiffs  Dec.  6, 
1826,  that  he  would  claim  to  be  credited  the 
amount  of  his  order  of  Nov.  4,  1826,  and  that 
they  must  look  to  Van  Rensselaer  for  payment. 
The  defendant  proved  by  two  witnesses  that 
the  agreement  at  the  time  of  the  sale  was  that 
the  logs  should  be  paid  for  at  farthest  by  Nov. 
1 ;  the  agent  of  Van  Rensselaer,  however,  tes- 
tified that  they  were  sold  on  a  credit  of  3,  6, 
and  9  months,  or  6  and  9  months.  The  notes 
of  Van  Rensselaer  have  not  been  paid.  On 
these  facts  appearing,  the  presiding  judge  ex- 
pressed his  opinion  that  the  receiving  of  the 
notes  of  Van  Rensselaer  by  the  plaintiffs  was, 
as  it  related  to  the  defendant,  a  payment  of  the 
order  drawn  by  him,  and  that  the  plaintiffs 
were  bound  to  account  to  him  for  its  amount, 
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with  the  interest  thereof  since  Nov  4.  1826. 
Whereupon  the  plaintiffs  submitted  to  a  non- 
suit, with  leave  to  move  to  set  the  same  aside, 
and  for  a  new  trial. 

Mr.  J.  Paine,  for  the  plaintiffs. 

Mr.  D.  Gardner,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  order  in 
question,  if  negotiable,  was  in  effect  a  bill  of 
exchange,  drawn  by  the  defendant  upon  Van* 
Rensselaer  at  sight,  in  favor  of  the  plaintiff.  1 
Wend.,  522,  and  cases  cited.  But  whether  it. 
was  a  bill  of  exchange  or  not,  the  plaintiffs  had 
no  right  to  extend  the  time  of  payment  by  an 
arrangement  which  bound  the  defendant,  and 
might  operate  injuriously  upon  his  rights.  The 
order  upon  Van  Rensselaer  was  absolute  for  a 
specific  liquidated  sum.  and  payable  at  sight. 
The  plaintiffs  had  nothing  to  do  but  to  present 
it,  and  if  payment  was  refused,  to  return  it  to- 
the  defendant,  and  leave  him  to  enforce  his 
rights  in  such  manner  as  he  might  think  expe- 
dient or  proper.  The  plaintiffs  were  not  the 
agents  of  the  defendant,  with  general  powers  ta 
*adjust  a  disputed  account  and  take  [*124 
such  security,  and  upon  such  credit  as  they 
pleased.  There  was  nothing  to  adjust.  The 
amount  was  liquidated,  and  besides  the  legal 
import  of  the  order,  they  were  expressly  in- 
formed by  the  defendant,  when  the  order  was- 
given,  that  the  amount  was  then  due  from  Van 
Rensselaer,  or  would  be  by  Nov.  1,  which  was 
a  few  days  thereafter.  When  the  plaintiffs, 
therefore,  undertook  to  extend  credit  to  Van 
Rensselaer  for  6  and  9  months,  and  took  bi& 
notes  to  themselves  at  those  periods,  and  sur- 
rendered to  him  the  original  order,  they  made 
the  debt  their  own.  I  question  very  much 
whether  it  was  in  the  power  of  the  defendant 
to  have  disaffirmed  the  arrangement,  and  to- 
have  prosecuted  Van  Rensselaer  upon  the  orig- 
inal contract  before  the  extended  credit  had 
expired.  1  Cow.,  711.  The  order  was  equiv- 
alent to  an  assignment  of  the  demand  to  the 
plaintiffs.  The  whole  amount  was  due  and 
coming  to  them.  It  is  not  the  case  of  a  mere 
agent  transcending  his  authority,  but  of  an  as- 
signee of  a  chose  in  action  treating  with  the 
debtor,  and  by  an  arrangement  obligatory  at 
all  events  as  between  them,  taking  a  new  se- 
curity at  an  extended  credit.  The  assignor, 
in  such  a  case,  stands  in  the  relation  of  a  sure- 
ty to  the  assignee,  and  is  discharged,  if  the  as- 
signee, by  a  binding  contract  with  the  debtor, 
enlarges  the  time  of  payment.  No  principle  is 
better  settled,  and  it  appears  tome  to  be  strict- 
ly applicable  to  this  case.  2  Ves. ,  Jr. ,  540  ;  2 
Bro.  Ch.  Cas.,  579  ;  2  Cai.  Cas.,  57  :  12  Johns. , 
426  ;  15  Id.,  433  ;  16  Id..  70  ;  1  Holt,  84  ;  4 
Bing.,  717;  15  Com.  Law  R.,126;  Chit..  Bills, 
371-379,  note,  c;  Reynolds  v.  Ward,  5  Wend,, 
501,  where  most  of  the  cases  are  collected. 

Ihe  motion  for  a  new  trial  must,  therefore,  be 
denied. 

Cited  in-5  Hill,  487;  43  N.  Y.,  174;  3  Am.  Rep.,  692; 
24  Hun,  243. 


*MOODY  v.  VREELAND.  [*  1 25 

It  cannot  be  assigned  for  error,  that  a  record  of 
judgment  in  the  C.  P.  is  signed  by  a  judge  not  au- 
thorized by  law  to  sign  it :  the  remedy  of  the  par- 
ty in  such  case  is  by  motion. 


Citatlon-2  Saund.,  101  g. 


WEND.  9. 
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ERROR  from  the  Seneca  C.  P.  Moody  sued 
Vreeland  in  the  C.  P.,  and  on  the  trial  of 
the  cause  was  nonsuited.  The  defendant  made 
up  a  record  of  the  nonsuit,  which  was  signed 
by  P.  A.  Barker,  one  of  the  judges  of  the  C. 
P.,  he  not  being  first  judge  of  that  court,  nor 
of  the  degree  of  counsel  in  the  Supreme  Court. 
The  fact  of  the  record  being  signed  by  him  was 
specially  assigned  for  error,  on  the  ground 
that  by  statute  a  record  of  judgment  in  a  case 
like  this  could  be  signed  only  by  the  first  judge, 
or  by  a  judge  of  the  C.  P.  of  the  degree  of 
counsel  in  the  Supreme  Court.  Laws  of  1818, 
p.  281,  sees.  10,  11  ;  re-enacted  2  R.  S.,282,sec. 
35.  There  was  also  a  general  assignment  of 
errors. 

Mr.  F.  S.  Kinney,  for  plaintiff  in  error. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 
ror. 

The  opinion  of  the  court  was  delivered  by 
the  Chief  Justice,  who,  after  reviewing  the 
•evidence  appearing  on  the  bill  of  exceptions 
came  to  the  conclusion  that  the  plaintiff  had 
given  evidence  prima  facie  sufficient  to  entitle 
him  to  recover,  and  that,  therefore,  the  C.  P. 
«rred  in  nonsuiting  him.  As  to  the  error  spe- 
cially assigned,  he  observed,  another  question 
in  this  case  is,  whether  error  lies  because  the 
record  was  signed  by  a  judge  who  had  no  au- 
thority to  tax^the  costs  or  sign  the  record  in 
the  particular  case,  though  he  had  that  author- 
ity in  certain  specified  cases.  That  it  was  ir- 
regular to  have  the  record  so  signed  is  conced- 
ed, but  it  is  contended  that  the  irregularity  is 
amendable,  and  the  party's  remedy  "is  by  mo- 
tion ;  it  is  also  said  to  be  waived  by  the  bring- 
ing of  a  writ  of  error,  that  unless  there  is  a  rec- 
126*]  ord  of  the  judgment  there  is  *no  foun- 
dation for  a  writ  of  error,  and  by  bringing  er- 
ror the  party  admits  there  is  a  record.  I  think 
there  is  force  in  this  objection.  There  either 
is  or  is  not  a  record  ;  if  a  paper  purporting  to 
be  a  record  is  placed  upon  the  files  of  the  court 
which  is  not  a  record,  the  proper  remedy  to 
get  rid  of  it  seems  to  be  by  motion.  Nothing 
can  be  assigned  for  error  which  contradicts  the 
record,  2  Saund.,  101  g;  a  fortiori,  it  cannot  be 
assigned  for  error  that  there  is  no  record.  On 
thi.5  point  I  think  the  plaintiff  fails,  but  upon 
the  merits  the  court  erred,  and  the  judgment 
must  be  reversed. 

Venire  de  novo  to  the  Seneca  C.  P.;  costs  to 
abide  the  event. 

Cited  in-21  Wend.,  20 ;  23  Wend.,  379. 


CHAMBERLIN  *.  CUTLER. 

Statute  of  Limitations — Long  Running  Account 
— Later  Item*  Draw  after  them  the  Earlier. 

Where,  from  the  commencement  to  the  termina- 
tion of  an  account,  charges  have  been  made  at  least 
as  often  as  once  in  6  yeare.and  the  last  item  is  with- 
in 6  years  anterior  to  the  commencement  of  a  suit, 
the  whole  of  the  account  is  to  be  allowed,  notwith- 
standing that  t  h«  Statuteof  Limitations  is  interposed 
as  a  bar.  Accordingly,  where  a  defendant  was  sued 
in  1829  on  a  demand  accruing  in  1828,  and  he  proved 
an  account  against  the  plaintiff  by  payof  set-off, 
consisting  of  items  accruing,  some  in  1826,  others  in 
1822,  and  others  iu  1818,  it  was  held,  that  the  items 
accruing  in  1826  drew  after  them  the  previous 
charges,  and  saved  them  from  the  operation  of  the 
Statute. 

WEND  9. 


The  fact  that  the  transactions  to  which  the  charg- 
es relate,  are  of  separate  and  distinct  natures,  does 
not  affect  the  principle. 

Citation— 7  Wend..  322. 

STATUTE  OF  LIMITATIONS.  This  cause 
kJ  came  before  the  court  on  a  report  of  refer- 
ees. The  action  was  commenced  in  1829.  The 
plaintiff  proved  an  account  against  the  defend- 
ant, to  the  amount  of  $63.24,  which  accrued 
in  the  years  1826  and  1827.  The  defendant 
under  a  notice  of  set  off,  proved  an  account 
against  the  plaintiff  for  services  rendered  by 
him  as  a  constable,  at  the  request  of  the  plaint- 
iff, in  the  years  1821  and  1822,  amounting  to 
$6  ;  also  an  account  amounting  to  $88.49,  due 
to  him  as  a  merchant,  for  goods,  wares  and 
merchandise,  sold  to  the  plaintiff  at  various 
times,  between  June,  1818  and  Nov.  1«19,  at 
which  last  date  the  defendant  closed  his  mer- 
cantile business  ;  and  also  an  account  for  lot- 
tery tickets,  sold  to  the  *plaintiff  in  [*127 
1826.  The  plaintiff  objected  to  the  allowance 
of  the  demands  of  the  defendant  accruing  pre- 
vious to.  1826,  insisting  that  they  were  barred 
by  the  Statute  of  Limitations.  The  referees 
made  a  special  report  in  the  nature  of  a  special 
verdict,  setting  forth  the  above  facts,  and  that 
their  report  would  be  either  in  favor  of  the 
plaintiff  to  a  certain  amount,  or  of  the  defend- 
ant to  a  certain  amount,  as  the  court  should 
advise. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  charge  for  lottery  tickets  in  1826  will  not 
draw  after  it  the  previous  charges  in  1818  and 
1821,  so  as  to  take  them  out  of  the  operation  of 
the  Statute  of  Limitations.  To  give  such  effect 
to  a  recent  item,  the  account  must  be  an  open 
running  account.  Here  the  account  for  mer- 
chandise sold  was  closed  in  1819,  and  no  fur- 
ther dealings  were  had  between  the  parties 
until  1821,  when  the  defendant  rendered  serv- 
ices for  the  plaintiff  as  a  constable,  which  serv- 
ices can  hardly  be  considered  as  the  proper 
items  of  an  open  running  account ;  there  being 
no  connection  between  the  sale  of  merchandise 
and  the  rendering  of  services  as  a  constable. 
Then,  again,  from  1821  there  is  no  charge  until 
1826,  when  the  plaintiff  is  debited  with  lottery 
tickets  sold  to  him  by  the  defendant.  The 
transactions  are  all  separate  and  distinct,  and 
although  presented  in  the  form  of  an  account, 
cannot  be  considered  as  an  open  running  ac- 
count. The  counsel  cited  6  T.  R.,  189;  5 
Johns.  Ch..  531  ;  Peaked.  P.,  121. 

Mr.  D.  Cady,  for  the  defendant.  Where 
any  of  the  items  of  an  account  are  within  6 
years,  the  whole  of  the  account  is  taken  out  of 
the  Statute  of  Limitations,  unless  more  than  6 
years  have  elapsed  between  the  items.  6  T.  R., 
189  ;  6  Cow.,  193  ;  2  Halst.,  360  ;  2  Mass.,  221- 
223.  The  want  of  connection  between  the 
charges  as  relating  to  separate  and  distinct 
matters,  is  no  objection  to  the  application  of 
this  principle  of  law,  as  was  held  in  Catling  v. 
Skoulding.  6  T.  R..  189,  where  the  demand  of 
the  plaintiffs  was  for  9|  years'  rent,  and  £20 
cash,  on  account. 

*Mr.  Reynolds,  in  reply.  The  case  [*  128 
of  Catling  v.  Skoulding  was  an  open  running 
and  mutual  account  ;  on  the  part  of  the  plaint- 
iffs there  were  items  for  rent  accruing,  and 
money  paid  on  account  of  necessaries  furnished 
by  the  defendants  ;  and  on  the  other  hand, 
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there  was  an  open  unsettled  account  against 
the  testator  of  the  plaintiffs  from  the  com- 
mencement of  the  defendant's  lease,  until  the 
time  of  the  decease  of  the  testator.  It  was 
therefore  correctly  held  in  that  case  that  the 
Statute  did  not  attach;  but  the  same  reasons  do 
not  apply  here. 

By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  the  opinion,  upon  reflection,  that 
upon  authority,  the  whole  of  the  defendant's 
account  was  taken  out  of  the  operation  of  the 
Statute  of  Limitations.  The  question  is,  wheth- 
er the  item  for  lottery  tickets  sold  in  1826,  be- 
ing within  6  years,  takes  the  other  charges  out 
of  the  Statute.  I  consider  this  is  a  case  of  mut- 
ual accounts,  and  the  only  doubt  is  whether 
the  last  item  of  the  defendant's  account  is  so 
connected  with  the  others  as  to  constitute  an 
open  running  account.  The  cases  referred  to 
throw  no  light  on  the  point ;  there  is  no  allu- 
sion in  any  of  them  to  the  time  which  had 
elapsed  between  the  respective  charges.  Per- 
haps the  true  rule  is,  that  if  there  is  a  lapse  of 
6  years  between  the  items,  it  shall  cease  as 
to  such  charges  to  be  considered  an  open  ac- 
count ;  but  where,  from  the  commencement  to 
the  termination  of  the  account,  charges  have 
been  made  as  least  as  often  as  once  in  6  years,. 
and  the  last  item  is  within  6  years  anterior  to 
the  commencement  of  the  suit,  the  whole  ac- 
count is  to  be  allowed.  Such  is  this  case  ;  there 
is  no  hiatus  of  6  years  in  the  defendant's  ac- 
count, and  the  last  item  was  not  3  years  before 
this  suit  was  commenced.  The  general  doc- 
trine upon  this  subject  was  fully  considered  by 
this  court  in  Kimball  v.  Brown,  7  Wend.,  322, 
where  all  the  cases  referred  to  upon  this  argu- 
ment and  several  others  were  reviewed  by  the 
Chief  Justice.  That  case,  however,  only  de- 
cides that  the  exception  in  the  statute  is  con- 
fined to  mutual  accounts. 

The  defendant  is  entitled  to  judgment  for  the 
amount  certified  by  the  referees  as  due  to  him,  in 
case  the  court  should  be  of  opinion  that  the  items 
of  his  demand  objected  to  ought  to  be  allowed. 

Followed— 5  Lans.,  138. 

Cited  in— 15  Wend.,  556 ;  6  Hun,  81 ;  4  Sandf .,  339 : 
5  Bos.,  236 ;  17  Minn.,  473. 
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Sales — Action  for  Non-Delivery — Recovery  of 
Pull  Value,  though  but  Nominal  Sum,  as 
Earnest  had  been  Paid — Subsequent  Action  by 
Vendor  for  Price  does  not  Lie —  Waiver — Meas- 
ure of  Damages  in  First  Action— Actions  on 
Mutual  and  Independent  Promises — Executory 
Agreement. 

Where  a  vendee  brought  an  action  against  a  vend- 
or for  the  non-delivery  of  a  large  quantity  of 
wheat,  which  the  latter  had  contracted  to  sell  to 
the  former  at  a  stipulated  price,  and  a  recovery  had 
for  the  full  value  of  the  wheat.although  but  a  nom- 
inal sum  to  bind  the  bargain  had  been  paid,  and  the 
vendor  subset]  uently  brought  his  action  to  recover 
the  price  of  the  wheat  as  stipulated  in  the  contract, 
it  was  held,  that  the  action  would  not  lie;  that  the 
plaintiff  ought  in  the  former  action  to  have  insisted 

NOTE.— Sales— Default  by  vendor  on  a  contract  for 
future  delivery  of  chattels—  Measure  of  damages.  For 
a  full  discussion,  see,  Clark  v.  Pinney,  7  Cow..  681, 

note. 


that  he  was  only  liable  for  the  difference  between 
the  contract  price  and  the  value  of  the  article,  and 
having  omitted  to  do  so,  he  could  not  now  bring  a 
cross-suit. 

The  measure  of  damages,  where  a  vendor  refuses, 
to  deliver  an  article  of  merchandise  which  he  has 
agreed  to  sell,  and  where  no  money  has  been  paid 
by  the  vendee,  is  the  difference  between  the  con- 
tract price  and  the  value  of  the  article  at  the  time 
when  it  should  have  been  delivered. 

Where  promises  are  mutual  and  independent,  one 
party  may  maintain  an  action  against  the  other 
without  averring  or  showing  performance  on  his 
part,  and  the  defendant  in  such  case  cannot  plead 
the  non-performance  of  the  plaintiff  in  bar  of  the 
action;  but  whether  the  promises  be  independent  or 
not,  if  the  agreement  is  wholly  executory,  and  the 
promise,  covenant  or  performance  on  the  one  part 
is  the  consideration  for  the  promise,  covenant,  or 
performance  on  the  other,  a  suit  for  the  recovery 
of  damages  cannot  be  maintained  by  the  party 
who  has  refused  to  fulfill  his  part  of  the  agree- 
ment. 

Citations— Wheat.  Selw.,  383 ;  1  Saund.,  320,  n. ;  8 
Johns., 257;  13  Johns.,  365 ;  3  Wend.,  356 ;  7  Cow.,  681. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Seneca  Circuit  in  June,  1830,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  plaintiff  proved  a  contract  signed  by  the 
defendants  in  these  words  :  "  We  have  this 
day  bought  of  David  Dey  1,280  bushels  of  first 
quality  merchantable  wheat,  to  be  delivered  on 
board  of  boats,  at  or  near  the  storehouse  of 
David  Brooks,  at  any  time  we  may  require  the 
delivery  of  the  same  after  the  first  day  of  April 
next,  and  are  to  pay  seventy-five  cents  per 
bushel,  payable  the  first  of  September  next, 
and  have  paid  him  one  dollar  on  account  of  the 
same;  Geneva,  26th  March,  1828;"  and  claimed 
to  recover  the  price  stipulated  in  the  contract. 
The  defendants  insisted  that  the  plaintiff  was 
not  entitled  to  recover,  unless  he  proved  a  de- 
livery of  the  wheat,  or  an  offer  or  readiness  to 
do  so.  The  judge  ruled  that  the  promises  of 
*the  parties  were  independent,  and  re-[*13O 
fused  to  nonsuit  the  plaintiff.  The  defendants 
then  proved  a  tender  of  the  price  and  a  demand 
of  the  wheat,  made  about  the  middle  of  Sep., 
1828,  and  the  refusal  of  the  plaintiff  to  accept 
the  money  and  to  deliver  the  wheat — this  evi- 
dence was  objected  to  by  the  plaintiff.  The 
plaintiff  then  introduced  the  record  of  a  judg- 
ment in  favor  of  the  defendants  against  the 
plaintiff,  docketed  Jan.  15,  1830,  as  of  January 
Term,  1830,  by  which  it  appeared  that  the  de- 
fendants had  sued  the  plaintiff  for  the  non-de- 
livery of  the  wheat,  and  obtained  a  verdict 
against  him  for  $1,670.92,  being  the  full  value 
of  the  wheat  on  the  day  it  was  demanded.  In 
the  record,  however,  there  was  a  remittitur  of 
$1,005.25,  stated  to  be  the  value  of  the  wheat 
at  75  cents  per  bushel,  with  the  interest  there- 
of, and  judgment  was  taken  for  only  $771.61, 
the  balance  of  the  verdict  and  the  costs  of  in- 
crease. The  plaintiff  also  proved  the  issuing 
of  an  execution  on  such  judgment,  which  was 
delivered  to  the  sheriff  Jan.  16,  1830,  directing 
the  levy  of  $771.61,  and  that  the  same  was  re- 
turned satisfied;  all  which  evidence  in  relation 
to  the  judgment  and  execution  was  objected  to 
by  the  defendants.  The  suit  in  this  case  was 
commenced  Jan.  11,  1830,  previous  to  which 
time  the  plaintiff  demanded  of  the  defendants 
the  price  of  the  wheat,  as  stipulated  in  the  con- 
tract ;  the  defendants  told  him  they  would  re- 
mit such  price  from  their  verdict,  which  the 
plaintiff  said  he  would  not  accept,  and  that  if 
they  entered  such  remittitur,  they  would  do  so 
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against  his  wishes  and  consent.  The  contract 
price  of  the  wheat,  with  the  interest  thereof, 
was  shown  to  be  $992.16,  for  which  sum  the 
jury  found  a  verdict,  notwithstanding  the  pre- 
siding judge  in  his  charge  to  the  jury  expressed 
his  opinion,  that  the  plaintiff  was  not  entitled 
to  recover.  The  defendants  now  moved  to  set 
aside  the  verdict. 

Mr.  J.  C.  Spencer,  for  the  defendants. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

131*J      *By   the    Court,    Nelson,   J.     The 

plaintiff  must  fail  upon  principles  too  well  set- 
tled to  require  examination,  and  the  omission 
to  avail  himself  of  those  principles,  when  pros- 
ecuted by  the  present  defendants  on  the  con- 
tract relative  to  this  same  subject-matter,  has 
no  doubt  given  rise  to  the  present  suit  ;  for, 
had  they  been  applied,  he  would  have  had  no 
cause  of  complaint.  If  a  greater  amount  in 
damages  for  a  breach  of  his  agreement  has 
been  recovered  against  him  than  the  well  set- 
tled principles  of  law  would  warrant,  it  is  his 
own  fault,  and  cannot  be  heard  or  admitted  as 
a  sufficient  reason  to  indulge  him  in  a  cross- 
suit  to  right  himself.  But  before  inquiring  to 
see  if,  upon  principles  of  law  and  justice,  the 
whole  subject  of  litigation  arising  upon  this 
agreement  could  not  have  been  properly  ad- 
justed in  the  former  suit,  I  will  examine  this 
case  for  the  present  as  if  the  former  suit  was 
out  of  the  question,  and  which  is  perhaps 
placing  it  upon  the  ground  upon  which  it 
ought  to  have  been  litigated.  It  would  then 
stand  thus :  the  plaintiff,  after  being  called 
upon  to  carry  into  execution  the  agreement  on 
his  part,  peremptorily  refused  ;  and  while  per- 
sisting in  such  refusal,  instituted  a  suit  for 
damages,  for  the  non-fulfillment  of  the  agree- 
ment on  the  part  of  the  defendants.  There  is 
certainly  no  principle  upon  which  such  an  ac- 
tion can  be  sustained,  nor  have  we  been  re- 
ferred to  any  authority  in  support  of  it.  It 
cannot  be  that  the  plaintiff  seeks  to  recover 
damages  in  the  strictest  sense  of  that  term  for 
the  breach  of  the  contract  on  the  part  of  the 
defendants,  for  his  own  conduct  is  conclusive 
to  show  that  he  considers  the  fulfillment  of  it 
an  injury  to  him,  and  has,  therefore,  preferred 
the  hazard  of  responding  in  damages  himself, 
rather  than  carry  it  into  execution.  Can  he  re- 
cover the  whole  consideration  for  the  wheat  ? 
This  would  be  unjust,  for  he  has  positively  re- 
fused to  deliver  the  wheat  when  demanded, 
unless,  indeed,  under  the  idea  that  they  are  in- 
dependent agreements,  the  court  is  bound  to 
afford  to  each  party  a  specific  performance,  or 
its  equivalent  in  damages.  Suppose  the  court 
should  do  so,  how  would  the  case  then  stand? 
The  plaintiff  would  recover  the  consideration 
to  be  paid  for  the  wheat,  and  the  defendants 
the  same  sum  for  the  non-delivery  of  it,  be- 
sides such  damages  as  a  jury  would  allow  for 
132*]  the  default  in  not  *delivering  it.  It  is 
obvious  from  this  view,  that  confining  the 
remedy  for  a  violation  of  this  contract  to  a 
suit  for  damages  against  the  party  violating  it, 
the  result  is  exactly  the  same  to  both  parties  as 
that  to  which  we  arrive  after  the  above  circu- 
ity  of  action,  and  I  apprehend  that  such  is  the 
well  settled  law  of  the  case.  It  is  true,  where 
the  covenants  or  agreements  are  mutual  and 
independent — that  is,  mutual  and  distinct — 
WEND.  9. 


one  party  may  maintain  an  action  against  the 
other  without  averring  or  showing  perform- 
ance on  his  part,  and  the  defendant  in  such 
case  cannot  plead  the  non-performance  by  the 
plaintiff  in  bar  of  the  action.  Wh.  Selw.,  383; 
1  Saund.,  320,  n.  When  this  principle  is 
rightly  understood  and  applied,  there  can  be 
no  objection  to  it  ;  and  the  sound  reason  given 
for  it  is,  that  the  damages  in  each  covenant  or 
agreement  may  be  very  different,  as  where 
they  are  in  the  same  instrument  and  the  one 
not  the  consideration  of  the  other,  or  where  the 
covenants  or  agreements  go  only  to  part  of  the 
consideration  on  both  sides,  part  having  been 
executed,  and  the  like  cases  ;  in  all  such  the 
damages  might  be  different,  and  a  remedy 
must  be  sought  in  a  suit  by  each  party  for  a 
breach.  So  the  terms  of  the  instrument  may  be 
such  that  the  covenants  or  agreements  must 
necessarily  be  independent,  without  the  exist- 
ence of  the  reason  above  assigned  ;  in  such 
case,  the  court  will  carry  into  effect  the  agree- 
ment, according  to  the  intent  of  the  parties  ; 
but  whether  the  covenants  or  promises  are  in- 
dependent or  not,  where  the  agreement  is 
wholly  executory,  and  the  one  covenant  or 
promise  or  performance  is  the  consideration 
for  the  covenantor  promise  or  performance  of 
the  other,  it  may  be  stated,  with  confidence, 
that  there  is  no  principle  or  authority  which 
will  maintain  a  suit  at  law  by  a  party  who  has 
positively  refused  to  fulfill  his  part  of  the 
agreement  against  the  other  to  recover  dama- 
ges for  a  breach  of  it.  Though  the  considera- 
tion of  the  defendants'  covenant  or  promise 
cannot  be  said  technically  to  have  failed,  the 
principle  and  reason  of  that  rule  have  a  strong 
application,  but  perhaps  the  best  reason  is, 
that  this  circuity  of  action,  as  I  trust  has  al- 
ready been  shown,  is  wholly  unnecessary  and, 
therefore,  should  not  be  sanctioned  by  the 
court.  The  case  of  Van  Benthuysen  v.  Crapser, 
8  Johns.,  257,  I  consider  *as  containing  [*  133 
the  principle  I  am  here  applying  to  this  case. 
See,  also,  13  Johns.,  365.  Mr.  J.  Marcy,  in  de- 
livering the  opinion  of  the  court,  when  this 
agreement  was  before  under  consideration  (3 
Wend.,  356),  referred  to  Van  Benthuysen  v. 
Crapser,  and  distinguished  it  from  that  case  ; 
but  the  distinction  taken  confirms  its  applica- 
tion here. 

It  seems  to  be  considered  by  the  counsel  for 
the  plaintiff  that  if  one  of  the  promises  in  the 
agreement  is  independent,  the  other  must  be  so 
also  ;  and  as  it  has  been  decided  by  this  court 
(3  Wend.,  356),  that  the  plaintiff's  promise  to 
deliver  the  wheat  was  independent,  therefore 
the  defendants'  promise  to  pay  the  money  must 
be  also  independent.  This  is  an  entire  mistake. 
In  all  cases  (except  concurrent  promises,  where 
the  performance  of  both  takes  place  at  the  same 
time)  where  the  performance  of  one  promise  is 
a  condition  precedent,  and  must  be  performed 
or  excused  before  the  right  of  action  exists  for 
the  breach  of  the  other  promise,  the  one  is  in- 
dependent and  the  other  dependent.  The  defi- 
nition of  a  dependent  covenant  or  promise 
shows  this  :  If  A  covenants  to  do  or  to  abstain 
from  doing  a  certain  act,  in  consideration  of 
the  prior  performance  of  some  covenant  on  the 
part  of  B,  A's  covenant  is  termed  a  dependent 
covenant,  because  B's  right  of  suing  A  for  a 
breach  of  this  covenant  depends  upon  the  prior 
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performance,  or  what  is  equivalent,  of  the 
covenant  to  be  performed  by  B,  which,  from 
its  nature,  is  termed  a  condition  precedent. 
Now  it  is  obvious  that  the  covenant  of  B  is  in- 
dependent, because  it  must  be  performed  with- 
out reference  to  the  covenant  of  A,  and  for  a 
broach  of  it,  A  may  recover  damages  without 
showing  a  performance  himself.  Where  the 
promises  are  concurrent  there,  either  party 
seeking  to  enforce  the  agreement  against  the 
other  must  aver  and  prove  performance  on  his 
part,  or  what  is  in  law  equivalent,  before  his 
right  of  action  commences.  There  can  be  no 
doubt  that  the  promise  of  the  plaintiff  in  this 
suit  was  independent,  upon  the  reasons  and 
authorities  given  by  the  court,  3  Wend.,  856  ; 
but  is  not  that  of  the)  defendant  dependent  ? 
One  of  the  rules  of  construction  applicable  to 
questions  of  this  kind  from  the  same  high  au- 
thority there  referred  to  is,  that  "  when  a  day 
is  appointed  for  the  payment  of  money,  etc., 
134*]  and  the  day  is  to  happen  *after  the 
thing,  which  is  the  consideration  of  the  money, 
etc.,  is  to  be  performed,  no  action  can  be 
maintained  for  the  money,  etc.,  before  per- 
formance." 1  Saund.,  320  b.  In  the  case  under 
consideration,  by  the  terms  of  the  agreement, 
the  delivery  of  the  wheat  became  due,  and  de- 
mandable  Apr.  1,  and  the  consideration  money 
therefor  was  not  to  be  paid  until  Sep.  1  there- 
after. Applying  the  above  rule,  the  delivery  of 
the  wheat  is  a  condition  precedent,  which 
must  be  performed,  or  that  must  be  done 
which  is  equivalent  in  law,  before  this  suit  can 
be  sustained  for  a  breach  of  the  agreement  by 
the  defendants.  It  may  be  remarked  that  this 
rule,  and  the  one  upon  which  the  case  in  3 
Wend,  was  decided,  so  far  as  the  dependency 
or  independency  of  the  promises  were  con- 
cerned, are  conclusive  to  show  that  one  of  the 
covenants  or  promises  in  an  agreement  may  be 
dependent  and  the  other  independent.  If  the 
money  is  to  be  paid  on  a  day  fixed  before  the 
act  is  to  be  done  for  which  it  is  the  considera- 
tion, the  payment  of  the  money  does  not  de- 
pend upon  the  performance  of  the  act — the 
promise  is  independent ;  but  the  performance 
of  the  act  may  depend  upon  the  payment  of  the 
money — that  promise  may  be  dependent.  If 
the  money  is  made  payable  after  the  act  is  to 
be  performed,  the  performance  of  the  act  does 
not  depend  upon  the  payment  of  the  money, 
but  according  to  the  rule  I  have  above  referred 
to,  the  payment  of  the  money  depends  upon 
the  performance  of  the  act ;  that  is,  this  case. 
The  payment  of  the  money  was  fixed  at  a  day 
after  the  plaintiff  was  bound  to  deliver  the 
wheat ;  by  the  terms  of  it,  therefore,  the  de- 
fendants were  not  to  trust  to  the  credit  or  per- 
sonal responsibility  of  the  plaintiff,  but  had  a 
right  to  have  possession  of  the  wheat  before 
they  parted  with  their  money.  This  may  be  no 
great  matter  here,  where  all  parties  are  respon- 
sible, but  the  rule  is  no  less  valuable,  and 
must  be  universal  in  its  application. 

The  rule  to  which  I  have  before  referred, 
and  which  ought  to  have  been  applied  to  the  de- 
fense on  the  former  suit  by  the  then  defendant, 
and  would  have  adjusted  all  the  rights  of  the 
parties  without  further  litigation  upon  princi- 
ples of  law  and  justice,  and  which  has  been  very 
1 35*1  fully  considered  by  this  court,  *will  be 
found  in  the  case  of  Clark  v.  Pinney,  7  Cow., 
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681.  The  principal  of  that  case  is,  that  where 
the  vendor  is  in  default  for  not  delivering 
goods  or  chattels  in  pursuance  of  the  contract 
of  sale,  and  no  money  has  been  advanced  by 
the  vendee,  the  true  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
value  at  the  time  the  article  should  have  been 
delivered;  and  the  reason  of  the  rule  is  conclu- 
sive, to  wit,  that  such  damages,  added  to  the 
contract  price  which  the  vendee  has  not  parted 
with,  will  enable  him  to  buy  the  article  in  the 
market.  It  is  obvious,  if  this  rule  had  been 
applied,  the  plaintiff  here  would  have  had  no 
cause  of  complaint,  and  his  omission  to  apply 
it  cannot  be  remedied  in  this  suit.  This  prin- 
ciple itself  is  sufficient  to  defeat  this  action 
without  the  interposition  of  any  other,  and  set- 
tles, with  the  utmost  exactness,  all  rights  and 
remedies  upon  the  agreement,  with  the  least 
possible  litigation. 

The  view  I  have  thus  taken  of  the  case,  ren- 
ders it  unnecessary  to  examine  many  of  the 
questions  raised;  those  which  have  been  exam- 
ined were  raised  upon  the  trial. 

New  trial  granted;  costs  to  abide  tJie  event. 

Breach  of  Contract— Measure  of  Damages.  Cited 
in— 24  Wend.,  327;  7  Hill,  74;  4  Paige.  572;  2  Sandf.  Ch., 
364;  5  N.Y.,  544;  12  N.  Y.,  48;  14  N.  Y.,  561;  22  Barb., 
290;  37  How.  Pr.,  363;  !6  Abb.  N.  Y.,  385;  2  Sandf.,  129; 
7  Bos.,  537;  1  Sweeney,  206;  1  E.  D.  S.,  478;  4  Daly,  39; 
39  Mo.,  211;  50  Am.  Dec.,  636  (30  Me.,  491). 

Mutual  promises — Actions  upon.  Applied— 5  Barb., 
163;  6  Barb.,  341;  19  Barb.,  422. 

Cited  in-5  N.  Y..  253,  254;  43  Barb.,  319. 


OSBORNE0.  LAWRENCE. 

Pleading  on  Contract  Defective  in  its  Terms — 
Legal  Effect  to  be  Given — Reasonable  Time — 
Question  for  Jury. 

Where  a  party  entered  into  an  agreement,  to  give 
a  contract  for  a  certain  lot  of  land  at  $4  per  acre, 
and  no  time  was  specified  when  the  contract  was  to 
be  delivered,  nor  when,  or  in  what  manner  the  con- 
sideration was  to  be  paid  or  secured,  nor  was  the 
quantity  of  acres  contained  in  the  lot  mentioned  in 
the  agreement,  it  was  held,  that  in  an  action  for  the 
non-delivery  of  the  contract, the  plaintiff  must  sup- 
ply the  deficiencies  in  the  agreement  by  proper 
averments  in  his  declaration. 

Where  a  contract  in  its  terms  is  defective,  it  should 
be  declared  on  according  to  its  legal  effect. 

Where  time  for  the  performance  of  a  promise  is 
not  specified  in  an  agreement,  it  should  be  averred 
that  it  was  to  be  done  upon  request,  or  within  a  rea- 
sonable time,  and  that  such  request  had  been  made, 
or  reasonable  time  elapsed,  when  performance  was 
required. 

Reasonable  time  or  not,  is  a  question  for  the  jury, 
under  the  direction  of  the  court. 

Citations-Lawes,  Plead.,  78,  80,  99,  107,  232-239;  4 
T.  K.,  31-4. 

TkEMURRER  to  declaration.  The  plaintiff  in 
\J  his  first  count  declares  on  a  written  agree- 
ment, bearing  date  June  7,  1826,  *by  f*l36 
which  the  defendant,  for  and  in  consideration 
of  $255  in  value  received,  promised  to  contract 
to  the  plaintiff  a  certain  lot  of  land,  at  $4  per 
acre,  and  to  indorse  on  the  contract  the  said 
sum  of  $255;  the  lot  is  described  as  situate  in 
the  Town  of  Lyme,  in  the  County  of  Jeffer- 
son, as  beginning  at  the  corner  of  a  certain  lot, 
and  certain  courses  and  distances  are  given, 
but  the  description  is  not  such  as  to  enable  the 
quantity  of  land  to  be  ascertained  by  compu- 
tation— concluding  "to  contain  100  acres,  be 
the  same  more  or  less."  The  plaintiff  avers 
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that  at  the  time  of  the  making  of  the  agree- 
ment, he  paid  the  sum«of  $255  expressed  there- 
in, and  relying  upon  the  promise  of  the  defend- 
ant, he  did  afterwards,  June  13,  1826,  pay  to 
him  the  further  sum  of  $115,  for  and  towards 
the  purchase  money  of  the  land;  that  he  hath 
always  been  ready  and  willing  to  receive  a  con- 
tract for  the  lot,  and  to  pay  for  the  same  at  the 
rate  of  $4  penacre,  according  to  the  tenor,  etc., 
of  the  agreement;  that  Oct.  1, 1827,  at,  etc.,  he 
applied  to  the  defendant,  and  requested  him  to 
perform  the  agreement  on  his  part,  and  to  give 
to  him,  the  plaintiff,  a  contract  for  the  lot  ac 
cording  to  the  tenor,  etc.,  and  he,  the  plaintiff, 
at  the  same  time  offered  to  perform  the  agree- 
ment on  his  part,  and  to  pay  the  balance  which 
should  be  due  for  the  lot;  stating  for  breach, 
that  the  defendant  has  wholly  refused  to  give 
the  contract  specified  in  the  agreement,  and 
that  June  26,  1826,  he  sold  and  conveyed  the 
land  in  fee  simple  to  a  third  person,  and  al- 
though often  requested,  hath  refused  to  give 
such  contract,  or  to  refund  the  money  paid  by 
the  plaintiff.  The  second  and  third  counts  are 
on  the  same  written  agreement,  and  are  sub- 
stantially like  the  first  The  fourth  count  is 
general,  for  money  lent,  paid,  had  and  received, 
etc.  To  the  first  three  counts,  the  defendant 
demurs,  and  assigns  as  special  causes  of  de- 
murrer, the  following:  1.  That  the  plaintiff 
hath  not  set  forth  sufficiently  the  terms  or  effect 
of  the  contract  alleged  to  have  been  made;  as, 
when  or  where  it  was  to  be  delivered,  the  terms 
of  payment,  as  to  time,  place  and  security,  the 
number  of  acres  contained  in  the  lot,  the 
Amount  of  the  purchase  money,  nor  the  estate 
or  interest  to  be  conveyed.  2.  That  it  is  not 
alleged  that  the  plaintiff  hath  paid  or  tendered 
the  full  amount  of  the  consideration  or  pur- 
chase money,  or  that  he  was  to  have  credit  for 
137*]  any  part  *of  it,  or  that  he  hath  at  any 
particular  time  or  place  been  ready  to  pay  any 
sum  of  money  whatever,  as  and  for  the  balance, 
•etc.  3.  That  it  is  not  alleged  that  the  plaintiff 
ever  presented  or  tendered  to  the  defendant  for 
execution,  any  instrument  or  form  of  contract 
corresponding  with  the  true  intent  and  mean- 
ing of  the  supposed  agreement,  or  that  he  ever 
demanded  or  offered  to  receive  any  contract 
whatsoever  for  the  land;  and  that  it  does  not 
appear  how  such  contract  should  or  might  be 
drawn,  in  order  to  a  just  and  full  compliance 
with  the  stipulations  of  the  agreement. 

Mr.  Greene  C.  Bronson,  Atly-Oen.,  for 
the  defendant. 

Mr.  J.  Edwards,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  agree- 
ment as  stated  in  the  first  count,  which  is  the 
least  imperfect  of  the  first  three  counts,  does 
not  specify  when  or  where  the  contract  to  be 
given  by  the  defendant  was  to  be  delivered, 
nor  when  nor  in  what  manner  the  balance  of 
the  consideration  money  was  to  be  paid  or  se- 
cured, and  it  leaves  the  quantity  of  acres  in  the 
lot  uncertain,  and  of  course  the  balance  of  the 
purchase  money  to  be  paid.  Nor  does  it  speci- 
fy the, estate  or  interest  which  the  defendant 
was  bound  to  convey.  Thecontract  in  its  terms 
being  defective  in  these  respects,  the  plaintiff 
should  have  declared  on  it  according  to  its  le- 
gal effect,  and  supplied  the  deficiency  by  prop- 
er averments.  It  is  not  always  sufficient  to  state 
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the  contract  as  it  was  in  fact  expressed.  Lawes 
PI.,  78,  80 ;  4  T.  R.,  314.  The  time  when  a 
promise  is  to  be  performed  is  always  material, 
and  must  be  stated  according  to  the  truth,  and 
proved  as  stated — whether  it  be  upon  the  re- 
quest of  the  plaintiff,  or  on  a  particular  day, 
or  in  a  reasonable  time.  Lawes,  99,  107.  No 
time  for  the  delivery  of  the  contract  in  this 
case  having  been  specified  in  the  agreement, 
the  plaintiff  should  have  averred  that  it  was  to 
be  done  either  upon  request,  or  within  a  rea- 
sonable time,  such  being  the  legal  effect  of  the 
agreement,  and  that  such  reasonable  time  had 
elapsed  when  the  contract  was  demanded. 
Lawes.  232-239.  *Upon  demurrer,  and  [*138 
particularly  a  special  demurrer  like  this,  these 
objections  are  fatal,  though  some  of  them  per- 
haps would  have  been  cured  by  a  verdict.  Rea- 
sonable time  or  not  is  a  question  of  fact  for  the 
jury,  under  the  direction  of  the  court. 

It  is  unnecessary  to  express  an  opinion  upon 
the  question,  whether  the  averment  of  the  read- 
iness and  offer  of  the  plaintiff  to  perform  the 
agreement  on  his  part  and  to  pay  the  balance 
that  should  be  due  is  sufficient,  or  whether  a 
formal  tender  should  have  been  averred,  as  the 
aspect  of  the  case  in  this  respect  may  be  varied 
by  the  contract  as  it  may  be  stated  in  the  amend- 
ed declaration. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiff  to  amend,  on  payment  of  costs. 

Cited  in— 6  Barb.,  150 ;  14  Barb..  569. 


RICE  &  BAKER  v.  WITHERS. 

Libel — Evidence  of  Subsequent  Publication  by 
Others  than  Defendant,  Admissible — Legal  Pre- 
sumption— Assertion  of  the  Truth  of  Matters 
Charged. 

In  an  action  for  a  libel,  it  is  competent  for  a  plaint- 
iff to  prove  that  subsequent  to  the  publication,  the 
libel  was  read  in  a  public  assemblage  by  a  third  per- 
son, and  comments  made  upon  it  in  the  presence  and 
hearing  of  the  defendant. 

So  evidence  may  be  given  that  the  libel  was  posted 
in  public  places  by  persons  unknown,  the  presump- 
tion of  law  being  that  such  persons  acted  at  the  so- 
licitation and  by  the  procurement  of  the  defendant. 

The  fact  that  the  defendant  at  the  time  of  the  pub- 
lication asserts  the  matters  charged  as  libelous  to  be 
true,  furnishes  no  excuse ;  if  true,  the  truth  must 
be  shown  by  proof. 

THIS  was  an  action  for  "a  libel,  tried  at  the 
Rensselaer  Circuit  in  June,  1830,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  were  the  proprietors  of  a  line 
of  stage  or  post-coaches  plying  between  Alba- 
ny ana  Saratoga  Springs  for  the  transportation 
of  travelers  and  their  baggage.  The  libel  stated 
that  Aug.  12,  1828,  the  defendant  took  passage 
in  one  of  these  coaches  from  the  Springs  to 
Albany ;  that  his  baggage,  put  up  in  a  box, 
was  placed  in  the  forward  boot  of  the  carriage; 
that  on  his  arrival  in  Albany  the  box  was  dis- 
covered to  be  lost ;  that  he  called  on  the 
plaintiffs  and  informed  them  of  the  loss,  who, 
instead  of  taking  measures  for  the  recov- 

NOTK. — Libel  and  Slander.  See.  generally.  Moody 
v.  Baker,  5  Cow., 351.  notes  there  cited;  Bullock  v. 
Koon.  9  Cow.,  30,  note,  and  other  nntes  there  cited ; 
Justification,  see  Skinner  ads.  Powers,  1  Wend.,  451, 
note ;  Privileged  communications,  see  Sewall  v.  Cat- 
lin,  3  Wend.,  291.  note. 
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ery  of  the  baggage,  expressed  their  disbelief 
139*]  *that  any  baggage  belonging  to  the  de- 
fendant had  been  lost,  and  otherwise  insulted 
him ;  and  he  concluded  by  cautioning  the  public 
against  taking  passage  in  the  coaches  of  the 
plaintiffs,  and  subjecting  themselves  to  similar 
treatment.  The  defendant  put  in  a  plea  of  jus- 
tification. 

The  libel  was  alleged  in  the  declaration  to 
have  been  published  Aug.  13,  1828.  On  the 
trial  its  publication  was  admitted  ;  it  was  then 
proved  that  Aug.  14,  1828,  the  defendant  ar- 
rived at  the  United  Stales  Hotel,  at  Saratoga 
Springs,  and  immediately  exhibited  hand-bills 
containing  the  libel  to  about  50  gentlemen  who 
gathered  about  him,  and  proceeded  to  the  other 
principal  hotels  in  the  place,  at  each  of  which 
he  distributed  hand-bills.  On  the  next  morn- 
ing, at  the  breakfast  table  of  the  United  States 
Hotel,  where  upwards  of  150  persons  were  as- 
sembled, a  gentleman  publicly  read  the  libel 
and  commented  upon  it,  urging  his  hearers  to 
avoid  traveling  in  the  plaintiff's  coaches,  upon 
which  occasion  the  defendant  was  present.  The 
plaintiffs  further  proved  that  after  the  publi- 
cation of  the  libel  by  the  defendant,  hand- bills 
containing  the  libel  were  put  up  by  persons 
unknown,  at  public  houses  and  other  places  in 
Albany  and  at  the  Springs,  and  deterred  trav- 
elers from  traveling  in  the  plaintiffs'  coaches. 
The  plaintiffs  further  proved  the  delivery  of  a 
copy  of  the  libel  by  the  defendant  to  the  keep- 
er of  a  hotel  in  Waterford,  who  cautioned  him 
that  he  was  proceeding  rashly,  to  which  he 
answered,  that  the  publication  was  a  true  ex- 
position of  the  circumstances  of  the  case.  It 
further  appeared  that  in  the  conversations  of 
the  defendant  at  the  Springs  on  the  subject  of 
the  libel,  he  uniformly  insisted  that  the  cir- 
cumstances set  forth  in  the  publication  were 
true.  The  evidence  of  what  occurred  at  the 
breakfast  table,  and  the  putting  up  of  the  hand- 
bills by  unknown  persons  was  objected  to  by 
the  defendant,  but  the  objection  was  overruled. 
When  the  evidence  was  closed,  the  defendant's 
counsel  requested  the  judge  to  charge  the  jury 
that  the  declarations  of  the  defendant  as  to  the 
truth  of  the  circumstances  detailed  in  the  pub- 
lication were  conclusive  evidence  of  such  truth, 
and  that  they  ought  to  find  a  verdict  for  the 
defendant ;  but  the  judge,  instead  of  doing  so, 
charged  the  jury  that  such  declarations  would 
14O*]  not  authorize  *them  to  find  for  the  de- 
fendant. The  jury  found  a  verdict  for  the 
plaintiffs  for  $1,000  damages,  which  the  de- 
fendant now  moved  to  set  aside. 

Messrs.  D.  Gardner  and  J.  P.  Cushman, 
for  defendant. 

Messrs.  J.  McKown  and  W.  Darling,  for 
plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  evidence 
of  the  reading  of  the  lioel  at  the  breakfast  table 
of  the  United  States  Hotel,  and  of  the  com- 
ments made  upon  it,  was  properly  received. 
The  hand-bills  were  published  by  the  defend- 
ant with  the  avowed  purpose  of  injuring  the 
plaintiffs  by  deterring  strangers  from  traveling 
in  their  coaches.  The  evidence  merely  proved 
the  success  of  the  defendant.  The  comments 
were  bottomed  upon  the  hand-bills  which  had 
the  defendant's  signature,  and  was  read  in  his 
hearing  ;  by  his  silence,  as  well  as  by  his  pub- 
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lication,  he  assented  to  the  course  pursued  by 
the  reader  of  the  hand-bill ;  and  if  the  plaint- 
iffs were  injured  by  it,  the  defendant  should 
be  responsible. 

The  plaintiffs  further  offered  to  prove  that 
persons  unknown  had  both  at  Albany  and  Sar- 
atoga Springs  put  up  the  hand-bills  in  public 
houses,  and  otherwise  deterred  travelers  from 
traveling  in  their  coaches.  This  evidence  was 
objected  to,  on  the  ground  that  the  plaintiffs 
could  not  prove  any  special  damage  not  spec- 
ified in  the  declaration;  but  the  judge  received 
it,  to  show  the  extent  of  the  publication  of  the 
libel.  In  this  I  apprehend  he  was  right.  The 
defendant  having  procured  the  hand-bills  to  be 
printed,  must  be  responsible  for  the  circulation 
of  them.  The  publication,  under  such  circum- 
stances, should  be  presumed  to  be  done  at  his 
solicitation  and  by  his  procurement,  unless  he 
prove  the  contrary. 

The  plaintiffs,  further  to  prove  the  publica- 
tion, gave  in  evidence  a  conversation  of  the  de- 
fendant, Aug.  14  or  15,  1828,  and  on  the  cross- 
examination  of  the  witness  it  was  testified  that 
defendant  declared  the  facts  stated  in  the  hand- 
bill were  true.  Thereupon  the  defendant's  coun- 
sel insisted  that  the  declarations  of  the  defend- 
ant were  conclusive  evidence  of  the  truth  of 
the  facts  stated.  The  judge  *cbarged  [*141 
the  jury  that  such  declarations  were  not  suffi- 
cient evidence  of  the  truth  of  the  allegations, 
and  in  this  also  he  was  right.  If  the  law  was 
as  contended  for  by  the  defendant's  counsel,  it 
must  be  applicable  to  verbal  as  well  as  written 
slander.  In  the  case  of  verbal  slander  there  is 
no  way  of  proving  it  but  by  the  declarations 
of  the  defendant ;  and  if  those  declarations 
were  proof  of  the  facts  asserted,  every  defend- 
ant could  justify,  and  no  recovery  would  be 
had  against  him.  If  the  principle  that  the  whole 
of  a  defendant's  declaration  is  to  be  taken 
together  is  applicable  to  a  case  like  this,  all  the 
defendant  could  claim  would  be  that  his  dec- 
larations at  that  time  should  be  considered  as 
neutralized,  so  that  from  the  whole  conversa- 
tion no  cause  of  action  was  made  out.  But  the 
fact  of  publication  had  been  already  abundant- 
ly shown  ;  indeed  was  admitted  upon  the  rec- 
ord, and  the  defendant  was  bound  to  prove 
the  truth  by  testimony. 

On  the  whole,  I  am  satisfied  that  a  new  trial 
should  be  denied. 


ALEXANDER  «.  ALEXANDER. 

Slander — Charge  of  Forgery  —  When  Action 
Lies. 

In  an  action  of  slander  the  charge  of  forgery  does 
not  necessarily  and  exclusively  mean  a  felonious 
forgery,  punishable  as  such;  if  the  plaintiff  is 
charged  with  having  been  guilty  of  any  forgery, 
which,  if  committed,  would  subject  him  to  criminal 
punishment  of  any  description,  the  action  lies. 

Thus,  where  there  were  general  words  charging 
forgery,  and  from  the  explanation  of  the  witnesses, 
it  appeared  that  the  defendant  charged  the  plaint- 
iff with  forging  his  name  to  a  petition  to  the  Legis- 
lature, in  relation  to  a  lot  of  land  to  which  the  de- 
fendant claimed  a  preemptive  right,  by  means  of 


NOTE.— Slander. 

See,  generally,  Moody  v.  Baker,  5  Cow.,  351.  notes 
there  cited;  Bullock  v.  Koon,  9  Cow..  30,  note  and 
other  notes  there  cited;  Skinner  ads.  Powers,  1  Wend., 
461,  note;  Sewall  v.  Catlin, 3  Wend.,  291,  note. 
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•which  the  plaintiff,  instead  of  the  defendant,  ob- 
tained the  lot,  it  was  held  that  an  action  of  slander 
might  be  maintained  for  the  speaking1  of  the  words ; 
for  if  the  charge  were  true,  the  plaintiff  would  be 
punishable  as  for  a  misdemeanor. 

THIS  was  an  action  of  slander,  tried  at  the 
Madison  Circuit  in  Oct.,  1830,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  declaration  charged  that  the  defendant, 
intending  to  subject  the  plaintiff  to  the  pains 
and  penalties  by  the  laws  and  statutes  of  the 
State  made  and  provided  against  those  who 
commit  any  kind  of  felony,  forgery,  fraud, 
142*]  trickery,  cheating  *or  deceit,  on,  etc., 
at,  etc. ,  in  a  certain  discourse  of  and  concern- 
ing the  plaintiff,  spoke  and  uttered  in  the  pres- 
ence and  hearing  of  divers  citizens,  the  follow- 
ing words :  "  He  forged  my  name,  and  I  can 
put  him  in  the  State  Prison.  My  brother  Jon- 
athan has  forged  my  name,  and  I  can  put  him 
in  the  State  Prison.  Jonathan  is  guilty  of  for- 
gery ;  he  is  guilty  of  forgery ;  my  brother  is 
guilty  of  forgery ; "  which  words  were  laid 
with  proper  innuendoes.  There  were  three 
counts,  in  each  of  which  the  words  were  al- 
leged to  have  been  spoken  in  substantially  the 
same  form.  The  defendant  pleaded  the  gen- 
eral issue.  On  the  trial  of  the  cause  the  plaint- 
iff proved  that  the  defendant,  in  speaking  of 
the  plaintiff,  had  said  that  he  (the  plaintiff) 
had  forged  his  name  to  a  petition,  and  that  he 
(the  defendant)  could  put  him  into  the  State 
Prison  for  it.  On  the  cross-examination  of  the 
witnesses  it  appeared  that  the  charge  of  the 
defendant  related  to  the  plaintiff's  affixing  the 
name  of  the  defendant  to  a  petition  presented 
to  the  Legislature  in  relation  to  a  lot  of  land, 
to  which  the  defendant  claimed  a  preemptive 
right ;  that  the  defendant  charged  the  plaint- 
iff with  having  forged  his  name  to  the  peti- 
tion, by  means  of  which  the  plaintiff,  instead 
of  the  defendant,  had  obtained  the  lot.  The 
plaintiff  having  rested,  the  defendant's  coun- 
sel moved  for  a  nonsuit,  on  the  ground  that  by 
the  declaration  the  defendant  was  charged  with 
having  accused  the  plaintiff  as  guilty  of  a  felo- 
nious forgery,  and  that  the  proof  did  not  sup- 
port the  declaration.  The  judge  sustained  the 
motion,  and  nonsuited  the  plaintiff,  who  now 
moved  to  set  the  nonsuit  aside. 

Mr.  T.  Jenkins,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  I  am  in- 
clined to  think  the  plaintiff  was  improperly 
nonsuited ;  that  the  forgery  alleged  in  the  dec- 
laration to  have  been  charged  by  the  defend- 
ant upon  the  plaintiff  is  not  to  be  understood 
as  meaning  necessarily  and  exclusively  a  felo- 
nious forgery,  punishable  as  such  ;  but  such 
a  forgery  as  would  subject  him  to  criminal 
punishment  of  some  description,  if  he  had  in 
143*]  fact  committed  it.  In  some  *of  the 
counts  some  of  the  words  are  simply  that  Jon- 
athan had  been  guilty  of  forgery,  without  the 
accompanying  declaration  that  the  defendant 
would  or  could  send  him  to  the  State  Prison 
for  it.  Now  I  do  not  see  why  these  words  are 
necessarily  to  be  construed  as  imputing  a  tech- 
nical felonious  forgery  ;  they  may  well  be  un- 
derstood as  comprehending  any  forgery  which 
is  punishable  as  a  crime. 

If  this  construction  of  the  declaration  is  cor- 
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rect,  then  the  words  as  proved  by  the  witnesses 
with  the  reference  which  appears  always  to 
have  accompanied  them  to  a  petition  to  the 
Legislature,  supported  the  declaration.  That 
a  petition  to  the  Legislature  may  be  of  such  a 
character  that  the  forging  of  a  name  to  it  would 
be  a  misdemeanor,  and  punishable  as  such, 
there  can  be  no  doubt ;  and  so  far  as  the  nat- 
ure of  this  petition  was  disclosed  by  the  de- 
fendant to  the  witnesses,  in  explanation  of  his 
charge,  it  might  have  been  one  of  that  descrip- 
tion. If  it  was  not,  I  apprehend  it  was  incum- 
bent upon  the  defendant  to  show  it.  It  was 
sufficient  for  the  plaintiff,  in  the  first  instance, 
that  the  explanation  did  not  show  that  the 
words  did  not  and  could  not  impute  a  crime  to 
the  plaintiff.  If  they  would,  then  it  was  for 
the  jury  to  say  whether  they  were  so  intended. 
Nonsuit  set  aside  and  new  trial  granted. 

Cited  in— 3  Hill,  23 ;   3  Keyes,  582;   3  Trans.  App.' 
135 ;  4  Barb.,  511 ;  36  Barb.,  439. 


THE  SUPERVISORS  OF  MONROE 

BEACH  ET  AL. 

Action  on  Bond  of  County  Treasurer — Pleading 

— Immaterial  Issues. 

Where,  in  an  action  on  the  bond  of  a  County 
Treasurer,  the  plaintiffs  in  their  replication  assigned 
a  breach,  alleging  an  accounting  and  a  balance  of 
85,000  found  due,  the  subsequent  receipt  by  the 
Treasurer  of  830,000,  and  the  drawing  of  orders  on 
him  in  favor  of  divers  individuals  for  various  sums, 
setting  forth  the  orders  specially,  and  a  present- 
ment and  non-payment  of  the  same ;  and  the  de- 
fendants rejoined,  denying  the  accounting  and  the 
subsequent  receipt  of  money,  and  yet  undertook  to 
answer  in  reference  to  each  particular  order  for 
money  set  forth  in  the  replication,  alleging  some  to 
be  paid,  others  not  presented,  etc. ;  it  was  neld  that 
the  assignment  substantially  presented  but  one 
breach,  and  that  the  rejoinder  of  the  defendants 
was  bad  for  duplicity  and  as  presenting  immaterial 
issues. 

Citation-2  R.  L.,  138,  sec.  4. 

SUIT  on  County  Treasurer's  bond.  The  dec- 
laration is  on  a  bond  in  the  penalty  of 
$20,000,  conditioned  for  the  faithful  discharge 
*of  the  duties  of  the  office  of  Treasurer  [*144 
of  the  County  of  Monroe,  by  S.  M.  Smith,  duly 
appointed  to  that  office  Oct.  8,  1825,  on  which 
day  the  bond  bears  date.  The  declaration .  is 
general.  The  defendants,  who  are  the  sureties 
of  the  Treasurer,  after  craving  oyer,  plead : 
1.  Non  estfactum;  and  2.  Performance.  The 
plaintiffs  reply  to  the  second  plea  that  Smith 
remained  and  continued  Treasurer  of  the 
County  from  the  date  of  the  bond  until  July 
25,  1829  ;  that  during  that  time  he,  by  virtue 
of  his  office  of  Treasurer,  received  divers  sums 
of  money,  to  wit :  $20,000  raised  in  the  County 
of  Monroe  to  defray  the  public  and  necessary 
charges  and  expenses  thereof  ;  that  he  had  not 
paid  over  the  same  according  to  law,  and  had 
neglected  and  refused  to  render  a  just  and 
true  account  thereof  to  the  plaintiffs.  The 
plaintiffs,  secondly,  assign,  as  a  breach  of  the 
bond,  that  Oct.  8, 1828,  Smith  accounted  with 
them,  and  a  balance  of  $5,000  was  found  to  be 
owing  by  him ;  and  that  afterwards,  on  the 
same  day  and  at  various  times  between  that 
day  and  July  25, 1829,  Smith,  by  virtue  oi  his 
office  of  Treasurer,  received  the  further  sum 
of  $20,000,  raised  for  defraying  the  public 
charges  of  the  County,  to  be  paid  by  him  in 
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such  manner  as  the  plaintiffs  should  by  writ- 
ten order  direct.  They  then  allege  the  draw- 
ing of  various  orders  in  favor  of  several  indi- 
viduals for  specific  sums,  setting  them  forth 
particularly,  and  the  presentment  and  non- 
payment of  the  same  and,  generally,  the  mak- 
ing of  orders  in  favor  of  divers  persons,  to  the 
amount  of  $20,000,  and  the  presentment  and 
non-payment  of  the  same.  There  is  a  third 
breach  assigned,  in  which,  after  setting  forth 
the  accounting  and  balance  found  due,  and 
the  subsequent  receipt  by  Smith  of  $20,000,  as 
set  forth  in  the  second  breach,  the  plaintiffs 
allege  that  Smith,  June  1, 1829,  embezzled  the 
sum  of  $20,000.  To  this  replication  the  de- 
-fendants  rejoin  as  to  the  first  breach  assigned, 
;  that  Smith  paid  over  the  $20,000  received  by 
hi  in,  and  rendered  a  just  and  true  account 
'thereof,  concluding  with  a  verification  ;  as  to 
the  second  breach,  that  such  accounting  did 
not  take  place,  nor  was  Smith  found  in  arrear 
:and  indebted  in  the  sum  of  $5,000,  as  alleged 
'by  the  plaintiffs,  and  conclude  to  the  country; 
;as  to  the  third  breach,  they  deny  that  Smith 
145*]  as  Treasurer,  *after  Oct.  8,  1828,  re- 
ceived the  sum  of  $20,000,  as  alleged  in  the 
replication  ;  and  they  put  in  an  answer  as  to 
each  particular  order  set  forth  in  the  replica- 
tion, alleging  that  some  were  paid,  others  not 
presented,  and  others  not  paid  for  want  of 
funds ;  and  as  to  the  residue  of  the  replication, 
they  deny  that  such  accounting  did  take  place 
Oct.  8,  1828,  and  that  such  balance  was  found 
due  as  is  alleged  in  the  replication,  and  that 
subsequent  to  that  day,  Smith,  as  Treasurer, 
received  $20,000,  as  is  also  alleged  ;  and  they 
deny  that  Smith  embezzled  any  money  received 
by  him  as  Treasurer,  or  refused  to  pay  over  or 
account  for  the  same.  To  this  rejoinder  the 
plaintiffs  demur,  assigning  for  cause  specially 
that  the  defendants  have  tendered  immaterial 
issues  by  putting  in  issue  the  accounting  of 
Smith,  the  specific  sum  found  due  by  him,  and 
the  specific  amount  received  by  him  as  Treas- 
urer ;  also  that  the  rejoinder  is  double  in  deny- 
ing the  accounting,  the  balance  found  due, 
and  the  subsequent  receipt  of  money,  and  then 
undertaking  to  give  specific  answers  to  the  sev- 
eral specifications  set  forth  in  the  replication 
as  to  the  drawing  of  orders  ;  and  also  that  it  is 
informal  in  answering  the  second  breach  as- 
signed in  the  replication,  as  if  the  matters  as- 
signed were  several  and  distinct  breaches,  and 
not  parts  of  one  and  the  same  breach.  The 
defendants  joined  in  demurrer.  There  are 
other  pleadings  in  the  cause,  not  deemed  nec- 
essary to  be  stated. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 
Mr.  J.  C.  Spencer,  for  defendants. 

By  the  Court,  Nelson,  J.  It  is  obvious  that 
some  of  the  errors  of  the  defendants  have  aris- 
en from  a  misconception  of  the  pleadings  on 
the  part  of  the  plaintiffs,  especially  as  it  regards 
the  replication  to  the  plea  of  performance  and 
the  breaches  assigned  in  such  replication. 
Three  breaches  are  assigned  :  In  the  first  it  is 
alleged  that  Smith  as  Treasurer  had  received 
$20,000,  that  he  had  not  paid  over  the  same, 
and  had  neglected  and  refused  to  account.  To 
this  breach  the  defendants  rejoin  correctly, 
146*]  and  issue  is  taken.  The  second  *breach 
assigned,  thr  plaintiffs  contend,  is  a  single  as- 
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signment,  though  embracing  severs!  facts.  On 
the  other  hand,  the  defendants  have  viewed  it 
as  an  assignment  of  a  variety  of  breaches,  and 
have  undertaken  to  answer  each  separately. 
Upon  a  critical  examination  of  the  facts  alleged 
in  this  assignment,  there  can  be  no  doubt  that 
it  substantially  presents  but  one  breach  of  the 
condition  of  the  bond  ;  it  shows  in  the  hands 
of  the  Treasurer  $25,000  of  public  moneys  be- 
longing to  the  County,  which  he  was  bound  to 
hold  subject  to  the  written  orders  of  the  Su- 
pervisors, 2  R.  L.,  138,  sec.  4,  and  that  those 
written  orders  were  drawn  and  presented:,  and 
payment  refused.  This  is  a  breach  of  the  con- 
dition in  the  bond  "  to  pay  over  all  the  mon- 
eys which  shall  come  to  his  hands  as  Treasurer 
according  to  law,"  and  nothing  more,  and 
should  have  been  answered  as  such.  It  was 
said  on  the  argument,  that  the  defendants  had 
different  answers  to  the  several  orders  present- 
ed and,  therefore,  it  would  be  unjust  to  pre- 
clude them  from  availing  themselves  of  such 
distinct  defenses.  There  are  two  material  facts 
alleged  in  the  breach:  the  amount  of  money  in 
the  hands  of  the  Treasurer,  and  the  refusal  to 
pay  on  the  orders  of  the  Supervisors  being  pre- 
sented, and  issue  might  and  should  have  been 
taken  upon  one  of  them.  Both  are  material  to 
constitute  the  breach,  and  a  denial  of  either 
would  have  put  it  in  issue.  Instead  of  pur- 
suing this  course,  the  defendants  have  denied 
the  accounting  with  the  Supervisors,  the  bal- 
ance of  $5,000,  the  subsequent  receipt  of 
$20,000,  and  then  answer  in  detail  each  order 
set  forth  in  the  breach.  It  is  obvious  that  the 
accounting  is  only  inducement  to  the  balance 
of  $5,000  found  due  and  remaining  in  the  hands 
of  the  Treasurer  and,  consequently,  the  denial 
of  it  is  wholly  immaterial.  It  is  equally  as 
palpable  that  the  denial  of  any  public  moneys 
in  the  hands  of  the  Treasurer  constitutes  a  com- 
plete answer  to  the  breach  assigned;  for  if  he 
had  no  money,  he  of  course  was  not  bound  to 
pay  the  orders  presented.  I  can  perceive  no 
objection  to  the  defendants  taking  issue  upon 
the  orders  in  detail,  as  the  facts  may  be  ;  but 
in  that  case,  they  ought  not  to  deny  wholly  the 
allegation  of  money  on  hand  in  the  treasury. 
They  might  have  stated  the  amount  of  money 
received,  according  to  the  fact,  and  then  ac- 
counted for  that  *sum,  which,  taken  [*147 
together,  would  have  presented  but  one  answer 
to  the  breach  assigned.  The  several  rejoinders, 
therefore,  to  this  breach  are  bad  as  presenting 
immaterial  issues,  and  for  duplicity.  The  re- 
joinder to  the  third  breach  is  also  liable  to  the 
same  objections. 

Judgment  for  plaintiff  a  on  demurrer,  with  leave 
to  defendants  to  amend. 

Cited  in-1  Wood  &  M.,  385. 


THE  TRUSTEES  OF  THE  FIRST  INCOR- 
PORATED PRESBYTERIAN  CONGRE- 
GATION IN  SALEM 

JASON  WILLIAMS. 

Ejectment  by  Landlord  against  Tenant — Seeking 
Re-entry  for  Non-payment  of  Kent  for  want  of 
Distress — Estoppel. 

In  an  action  of  ejectment  by  a  landlord  against 
his  tenant  seeking  a  re-entry  for  non-payment  of 
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rent  for  want  of  distress,  the  defendant  is  concluded 
by  his  admission,  made  at  the  time  of  the  service  of 
the  declaration  in  ejectment,  that  there  was  not  suf- 
flcent  property  on  the  premises  liable  to  distress  to 
countervail  the  arrears  of  rent.and  will  not  be  per- 
mitted to  prove  that  such  admission  was  untrue. 

The  plaintiff  may  avail  himself  of  such  admission, 
although  the  party  making  it  be  but  a  tenant  at  will. 

Citation— 2  R.  S.,  506,  sec.  33. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Washington  Circuit  in  June,  1830,  before 
the  Hon.  Esek  Cowen.one  of  the  Circuit, Judges. 

The  plaintiffs  claimed  to  re-enter  as  the  land- 
lords of  the  premises  in  question,  for  the  non- 
payment of  rent.  They  showed  a  lease  of  the 
premises  from  themselves  to  one  R.  Boyd,  Jr., 
bearing  date  in  1803,  for  the  term  of  999  years, 
reserving  a  rent  of  $10  per  annum,  payable  an- 
nually May  1,  containing  clauses  of  distress 
and  right  of  re-entry,  etc.  Five  years'  rent  was 
claimed  to  be  due,  at  the  time  of  the  service  of 
the  declaration  in  ejectment,  to  wit :  May  7, 
1830,  the  defendant  was  in  possession,  and  al- 
though there  was  property  upon  the  premises, 
he  declared  that  it  did  not  belong  to  him,  and 
what  property  there  was  on  the  premises  was 
exempted  by  law  from  being  distrained  for 
148*]  rent.  On  the  part  of  *the  defense,  it 
was  proved  that  the  lease  by  various  meane  as- 
signments had  come  down  from  the  original 
lessee,  to  D.  Russell,  Esq. ,  who  let  the  prem- 
ises in  question  to  the  defendant  for  the  term 
of  one  year,  from  Mar.  1,  1829,  at  a  rent  of  $60 
per  annum,  and  that  at  the  time  of  the  service 
of  the  declaration  there  was  property  on  the 
premises  subject  to  distress,  to  an  amount  more 
than  sufficient  to  countervail  the  rent.  This 
evidence  was  objected  to  as  improper,  by  the 
plaintiffs,  who  insisted  that  the  defendant  was 
estopped  by  his  declarations,  but  the  objection 
was  overruled  by  the  judge,  who  decided  that 
the  declarations  of  the  defendant  at  the  time 
of  the  commencement  of  the  suit  were  only 
prima  facie  evidence  ;  that  the  defendant  was 
at  liberty  to  prove  them  untrue,  and  directed 
the  jury,  that  as  such  declarations  had  been 
proved  to  have  been  untrue  when  made,  to  find 
a  verdict  for  the  defendant.  The  jury  found 
accordingly.  The  plaintiffs  now  move  for  a 
new  trial. 

Mr.  J.  Willard,  for  the  plaintiffs. 

Mr.  D.  Russel,  for  the  defendant. 

By  t/ie  Court,  Sutherland,  J.  The  only 
question  in  this  case  is,  whether  the  defendant 
was  concluded  by  his  admission,  made  when 
the  declaration  was  served,  that  there  was  not 
sufficient  property  on  the  premises  liable  to  dis 
tress  to  countervail  the  arrears  of  rent.  I  am 
clearly  of  opinion  that  he  was  estopped  by  that 
admission  from  controverting  the  fact  upon  the 
trial.  The  plaintiffs  had  a  right  to  rely  upon 
it  and  the  defendant  ought  not  to  be  permitted 
to  defeat  the  plaintiffs'  action,  by  showing  that 
what  he  then  said  was  false,  and  thereby  reap 
an  advantage  from  his  own  wrong  and  false- 
hood. The  defendant,  although  he  may  oc- 
cupy the  premises  as  tenant  at  will,  or  for  a 
short  term,  is  still  the  real  party  to  the  suit  ; 
he  might  have  given  a  cognovit,  or  terminated 
the  suit  by  a  voluntary  surrender  of  the  pos- 
session, if  made  without  collusion  and  in  good 
faith,  and  it  is  not  perceived  why  his  admis- 
sions in  a  matter  of  this  kind  should  not  have 
the  same  effect  as  though  he  were  the  only  per- 
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son  interested  in  the  premises.     The  party  un- 
der *whom  he  entered,  may  at  any  time  [*  149 
within  6  months  after  the  plaintiff  shall  have 
taken  possession  of  the  premises,  under  his  re- ' 
covery,  be  restored  to  the  possession,  and  to  all 
his  rights  as  lessee  by  paying  the  arrears  of 
rent  and  costs.     2  R.  S.,  506,  sec.  33. 
New  trial  granted. 

Explained— 55  N.  Y.,  239 :  14  Am.  Rep..  244. 
Distinguished— 54  Wis.,  59. 

Cited  in— 47  N.  Y.,  499;  18  Hun.,  166;  31  N.  J.  L., 
56 ;  50  Am.  Dec.,  694  (8  Gill.,  239). 


PIKE  v.  GANDALL. 

Replevin— Defective  Pleadings — Statute  of  Jeof- 
ails  —  In  Error  to  Supreme  Court,  an  Error 
which  was  not  Passed  on  Below,  may  be  As- 
signed. 

In  anactipn  of  replevin,  where  the  defendant  put 
in  five  cognizances  acknowledging  the  taking  of  the 
goods  as  a  distress  for  rent,  three  of  which  were 
good,  and  two  bad,  and  a  general  judgment  of  retor- 
no  habendo  was  entered  on  the  default  of  the  plaint- 
iff to  plead,  the  judgment  was  reversed,  on  account 
of  the  defective  pleadings. 

Previous  to  the  Revised  Statutes,  a  writ  of  in- 
quiry of  damages  was  unauthorized,  and  a  judg- 
ment entered  on  an  inquisition  assessing  damages 
was  held  to  be  erroneous. 

Where  the  placita  of  a  record  in  the  C.  P.  was  of 
December  Term,  1827,  and  the  dies  datus  to  plead  to 
a  cognizance  was  to  the  first  Tuesday  of  March  last 
past,  instead  of  next,  and  a  writ  of  inquiry  which 
was  awarded  was  made  returnable  in  May,  without 
designating  the  year,  and  was  executed  in  May,1829, 
it  seems  doubtful  whether  such  errors  could  be  con- 
sidered as  cured  by  the  Statute  of  Jeofails ;  and  if 
amendable  by  the  Supreme  Court,  it  seems  applica- 
tion for  that  purpose  should  be  on  special  motion. 

On  a  writ  of  error  to  the  Supreme  Court,  it  is  no 
answer  to  an  error  assigned,  that  the  point  relied 
on  for  error  was  not  presented  to  and  passed  upon 
by  the  court  below ;  such  objection  is  peculiar  to 
the  court  of  dernier  resort  in  this  State. 

Citations-3  Johns.,  183;  1  R.  L.  of  1813,  p.  117:  1R. 
L.,  91,  94,  sec.  9,344 ;  17  Charles  II.,  ch.  7 ;  21  Henry 
VIII.  ch.,  19;  2  Archb.  Pr.,  67-70;  Bac.  Abr.,  Replev- 
in, L ;  11  Geo.  II.  ch.,  19,  sec.  22;  2  R.  S.,  529,  sec.  41 ; 
1  Johns.,  384 :  5  Cow.,  340. 

ERROR  from  the  Washington  C.  P.  Gan- 
dall  took  as  a  distress  for  rent,  certain 
goods  and  chattels  belonging  to  Pike,  who  sued 
out  a  plaint  in  replevin,  and  declared,  stating 
the  taking  to  have  been  Sep.  25,  1827.  The 
declaration  contained  three  counts.  The  de- 
fendant put  in  five  cognizances,  in  which  he 
acknowledged  the  taking  as  the  servant  and 
agent  of  Isaac  Low,  surviving  trustee  of  the 
estate  of  Lieut. -Col.  G.  Cuyler,  deceased,  and 
justly,  etc.,  for  rent  due  on  certain  demised 
premises.  In  the  first  cognizance,  the  defend- 
ant, in  answer  to  the  first  count  of  the  decla- 
ration, alleged  that  Isaac  Low,  Feb.  1,  1823, 
*demised  a  certain  lot  of  land, of  which  [*15O 
bo,  as  trustee  as  aforesaid,  was  seised  in  his 
own  right  as  of  fee,  and  of  which  the  locus  in 
quo  is  a  part,  to  one  J.  Wright,  for  the  term  of 
14  years,  at  an  annual  rental  of  $107  ;  that 
Wright  entered,  and  subsequently  assigned  his 
term  to  Pike,  who  entered  into  possession  of 
the  premises  and  was  in  possession  at  the  time 
when,  etc.,  and  because  $138.50  was  due  and 
in  arrear  for  the  rent  of  the  premises  Feb.  1, 
1827,  the  defendant  acknowledged  the  taking 
etc.,  as  a  distress  for  the  rent  ;  whereupon  he 
prayed  judgment  and  a  return,  etc.  The  sec- 
ond and  third  cognizances  were  substantially 
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like  the  first;  the  second  being  in  answer  to  the 
second  count,  and  the  third  in  answer  to  the 
third  count  of  the  declaration.  In  the  fourth 
cognizance,  the  defendant  acknowledged  the 
taking  as  alleged  in  the  second  count,  and  just- 
ly, etc.,  because  the  plaintiff,  for  two  years, 
ending  Jan.  81,  1827,  held  and  possessed  a 
certain  close  called  lot  M,  etc.,  as  tenant  of 
Isaac  Low,  by  virtue  of  a  lease  from  Low,  sub- 
ject to  an  annual  rent  of  $107  ;  and  because 
$138.50,  parcel  of  the  rent  for  two  preceding 
years,  was  due  and  in  arrear  Feb.  1, 1827,  the 
defendant,  as  the  servant  and  agent  of  Low, 
took  the  goods,  etc.,  as  a  distress  for  rent, 
wherefore  he  prayed  judgment,  and  a  return, 
etc.  The  fifth  cognizance  was  like  the  fourth, 
except  being  in  answer  to  the  third  count  of 
the  declaration;  in  neither  of  the  two  last  cog- 
nizances is  the  title  or  estate  of  Low  set  forth. 
To  these  cognizances  the  plaintiff  did  not  an- 
swer, and  judgment  of  non  pros,  was  entered 
against  him.  In  making  up  the  record  of  judg- 
ment, the  placita  is  stated  to  be  of  December 
Term ,  1 827  ;then  follow  the  declaration  and  cog- 
nizances, after  which  there  is  an  imparlance  to 
the  second  Tuesday  of  March, last  past.for  the 
plaintiff  to  plead  to  the  cognizances  ;  at  which 
day  it  is  stated  that  the  defendant  appeared,but 
that  the  plaintiff,  although  called,  made  de- 
fault, and  did  not  prosecute  his  plaint,  by  rea- 
son whereof,  it  is  said,  the  defendant  ought  to 
recover  against  the  plaintiff  his  damages  on 
occasion  of  the  premises.  A  writ  of  inquiry  is 
then  awarded  to  the  sheriff,  commanding  him 
to  inquire  what  damages  the  defendant  had 
sustained  by  means  of  the  premises,  and  to  re- 
turn his  inquisition  on  the  last  Tuesday  in  May. 
151*]  At  which  day,  it  is  stated,  *the  sheriff 
returned  an  inquisition,  taken  May  26,1829,by 
which  it  is  found  that  the  defendant  hath  sus- 
tained damages  by  means  of  the  premises  to 
$14.58,  over  and  above  costs,  etc.,  and  for  those 
costs  to  six  cents.  Judgment  is  then  entered 
that  the  plaintiff  take  nothing  by  his  plaint, 
but  that  he  be  in  mercy,  etc.,  and  that  the  de- 
fendant go  thereof  without  day, etc. , and  that  he 
have  return  of  the  goods,  etc.,  and  also  that  the 
defendant  recover  the  damages  found  by  the  in- 
quisition, and  $54.94,  costs  of  increase.  The 
plaintiff  sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  plaintiff  in  error.  The 
default  of  the  plaintiff  in  not  pleading, appears 
by  the  record  to  have  been  entered  at  a  term 
preceding  the  putting  in  of  the  cognizances. 
it  does  not  appear  when  the  writ  of  inquiry 
was  returnable,  or  when  or  of  what  term  the 
final  judgment  was  entered.  A  writ  of  inquiry, 
to  inquire  into  the  damages  sustained  by  the 
defendant,  by  reason  of  the  premises,  was  un- 
authorized by  law.  Such  a  proceeding  is  had 
in  England,  under  the  Statute  21  Hen.  VIII., 
ch.  19  ;  1  Saund.,  195,  n.  3  ;  but  the  provis- 
ions of  that  Statute  are  not  adopted  here.  By 
our  Statute,  1  R.  L.,  94,  sec.  11,  the  court  are 
authorized  to  award  a  writ  of  inquiry  to  as- 
certain the  sum  in  arrear  for  rent,  and  the  val- 
ue of  the  goods  distrained  ;  but  not  the  dam- 
ages of  the  defendant.  The  two  last  cogni- 
zances are  fatally  defective,  in  not  setting  out 
the  title  of  the  landlord,  and  as  the  judgment 
is  entered  on  all  the  cognizances,  and  two  of 
them  are  bad,  it  must  for  this  cause  be  re- 
versed. 5  Cow.,  338. 
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Mr.  R.  Weston,  for  defendant  in  error. 
The  errors  in  the  record  are  mere  formal  er- 
rors. The  plaintiff  should  have  applied  to  the 
court  below  to  correct  them  on  motion  ;  on  a 
writ  of  error  they  will  be  considered  as  cured 
by  the  Statute  of  Jeofails.  The  words  "last 
past,"  in  the  dies  datus  to  plead,  is  a  clerical 
misprision,  and  will  be  rejected  as  surplusage. 
No  year  is  specified  in  which  the  writ  of  in- 
quiry is  made  returnable,  but  the  award  of 
the  process  is  not,  therefore,  void;  if  intended  to 
have  been  returnable  in  May,  1828,  it  is  regu- 
lar :  if  in  May,  1829,  it  is  well  enough, for  the 
rule  forbidding  the  intervention  of  a  term  be- 
tween the  texte  and  return  of  a  writ  does  not 
*apply  to  a  writ  of  inquiry  ;  the  rule  [*152 
on  that  subject  is  applicable  to  mesne  process 
only.  Whatever  informalities  there  may  be  in 
the  record,  they  do  not  affect  the  justice  of  the 
case,  are  all  clerical  mistakes,  and  are  cured 
by  the  Statute  of  Jeofails.  4  Wend.,  181  ;  2 
Id.,  147  ;  6  Cow.,  666;  3  Johns.,  184;  7  Cow., 
263;  4  Wend.,  627. 

The  plaintiff,  by  his  default  in  pleading,  ad- 
mitted the  allegations  in  the  cognizances,  and 
the  defendant  was  entitled  to  judgment  of  re- 
torno habendo  as  at  common  law.  2  Sell.,  168; 
1  Archb.  Pr.,  218  ;  2  Id.,  70,  83.  By  statute, 
every  person  making  avowry,  justification  or 
cognizance  in  any  replevin  or  second  deliver- 
ance, if  the  same  be  found  for  him,  or  the 
plaintiff  be  nonsuited  or  otherwise  barred,  is 
entitled  to  recover  his  damages  and  costs 
against  the  plaintiff  in  like  manner  as  the  plaint- 
iff would  have  done  if  the  same  had  been  found 
against  the  defendant.  1  R.  L.,  344,  sec.  3. 
No  authority  is  directly  given  to  award  a  writ 
of  inquiry  in  such  case,  but  the  court  necessa- 
rily has  the  power  to  do  so,  to  carry  the  stat- 
ute into  effect.  It  is  under  this  statute,  and 
not  the  Replevin  Act,  that  the  writ  of  inquiry 
in  this  case  was  issued.  It  is  optional  with  the 
party  who  distrains  for  rent  to  take  his  judg- 
ment for  arrears  of  rent,  etc.,  or  to  take  judg- 
ment of  retorno  habendo, and  assess  his  damages 
under  the  statute.  1  R.  L.,  344.  Admitting 
that  the  last  two  cognizances  would  have  been 
held  bad,  had  they  been  demurred  to,  the  de- 
fendant is  entitled  to  judgment  on  the  first 
three,  which  are  undeniably  good  ;  for  if  one 
avowry  is  good,  the  defendant  is  entitled  to 
judgment.  11  Co.,  45  ;  Com.  Dig.,  tit.  Plead- 
er, c,  32;  3  K.,  14.  If  the  judgment  be  re- 
versed, it  should  be  reversed  only  in  part,  as 
the  defendant.at  all  events,  is  entitled  to  judg- 
ment of  retorno  habendo. 

Mr.  Stevens,  in  reply.  The  statute  relied  on 
by  the  counsel  is  the  Act  Concerning  Costs  ; 
the  Legislature  did  not  intend  by  that  Act  to 
regulate  the  proceedings  in  the  action  of  re- 
plevin. Nor  can  the  defendant  avail  himself 
of  the  fact  of  having  one  or  more  good  cogni- 
zances, because  the  judgment  de  retorno  is  gen- 
eral, and  applies  as  well  to  the  defective  cog- 
nizances as  to  those  which  are  good. 

*By  the  Court,  Savage,' Ch.  J.  It  is  [*153 
objected  by  the  defendant  in  error  that  a  writ 
of  error  does  not  lie  in  this  case,  the  judgment 
in  the  court  below  having  been  taken  by  default, 
and  no  motion  made  to,  or  question  actually 
decided  by  that  court.  It  has  been  held  in  sev- 
eral cases  that  under  such  circumstances  a  writ 
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•  of  error  does  not  lie  from  this  court  to  the  Court 
for  the  Correction  of  Errors.  That  decision  was 
founded  mainly  upon  the  Constitution,  which 
provides  that  where  a  writ  of  error  shall  be 
brought  on  a  judgment  of  the  Supreme  Court, 
the  justices  of  that  court  shall  assign  the  rea- 
sons for  their  judgment.  When  all  the  pro- 
ceedings pass  silently  through  the  clerk's  office, 
the  judges  have  no  reasons  to  assign;  there  was 
no  decision  actually  made;  nothing  tore-exam- 
ine and  rejudge.  That  doctrine  has  never  been 
applied,  nor  does  it  seem  applicable  to  writs  of 
error  removing  proceedings  into  this  court 
from  inferior  courts. 

The  first  objection  to  the  record  is,  that  the 
plaintiff's  default  for  not  pleading  purports  to 
have  been  entered  some  time  before  the  suit 
was  brought.  The  principal  difficulty  in  the 
matter  of  form  consists  in  giving  day  to  plead 
until  the  second  Tuesday  of  March,  last  past; 
the  time  when  this  day  was  given  was  Decem- 
ber Term,  1827.  This  was  no  doubt  a  clerical 
mistake;  day  should  have  been  given  to  the 
second  Tuesday  of  March  next,  and  then  there 
would  be  no  great  discrepancy  in  what  follows 
•  (applying  the  usual  liberal  principles  of  amend- 
ments), by  inserting  a  continuance  for  one  year, 
and  then  awarding  a  writ  of  inquiry,  return- 
able at  the  Term  of  May,  then  next,  which 
would  be  in  1829,  at  which  term  the  record 
seems  to  have  been  signed.  Perhaps  this  is 
well  enough.  In  Dumond  v.  Carpenter, 3  Johns. , 
183,  it  was  held  that  the  intervention  of  a  term 
between  the  teste  and  return  of  a  writ  of  in- 
quiry did  no  prejudice,  and  was  only  a  mis- 
continuance, which  is  cured  by  the  Statute  of 
Jeofails.  The  former  Statute  of  Amendments 
and  Jeofails.  1  R.  L.  of  1813,  p.  117,  enumer- 
ates many  errors  for  which  judgment  shall  not 
be  reversed,  particularly  after  verdict,  and  au- 
thorizes the  court  to  which  a  writ  of  error  shall 
be  brought,  to  reform  and  amend  all  that  which 
shall  seem  to  be  the  misprision  of  the  clerks  in 
154*]  *such  record.so  that  the  judgment  shall 
not  for  such  causes  be  reversed.  If,  however, 
we  have  power  to  amend  a  matter  of  this  kind, 
it  should  be  upon  motion  for  that  purpose;  the 
truth  of  the  case  should  be  presented  to  us — 
we  should  have  something  to  amend  by  more 
than  mere  conjecture.  Besides,  it  may  well  be 
doubted  whether  the  errors  in  this  record  are 
cured  by  the  Statute. 

It  is  objected  also  that  the  writ  of  inquiry 
should  have  directed  an  inquiry  into  the 
amount  of  the  rent  due,  and  the  value  of  the 
property  distrained.  By  the  llth  section  of  the 
Act  to  Prevent  Delays  in  Actions  of  Replevin, 
1  R.  L.,  94.  where  the  plaintiff  shall  be  non- 
suited before  issue  joined,  the  defendant  may 
make  a  suggestion  in  the  nature  of  an  avowry, 
and  on  his  motion,  the  court  shall  award  a  writ 
of  inquiry  to  ascertain  the  amount  of  rent  due 
and  the  value  of  the  distress;  and  upon  the  re- 
turn of  the  writ,  the  defendant  shall  have  judg- 
ment for  the  arrears  of  rent,  if  the  distress  be 
of  so  much  value;  and  if  not,  then  he  shall 
have  judgment  for  the  value  of  the  property 
distrained.  This  section  is  taken  from  the  Stat- 
ute of  17  Charles  II.,  ch.  7.  The  3d  section 
of  the  Act  Concerning  Costs,  1  R.  L.,  344,  is 
from  the  21  Hen.  VIII.,  ch.  19,  and  provides 
that  in  replevin,  after  avowry  or  cognizance, 
.if  the  plaintiff  be  nonsuited  or  otherwise 
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barred,  the  defendant  shall  recover  his  damages 
and  costs  in  the  same  manner  as  the  plaintiff 
would  have  done  if  the  same  had  been  found 
against  the  defendant.  The  words  of  this  Stat- 
ute are  broad,  and  seem  to  be  applicable  to 
every  person  making  avowry  or  cognizance  in 
any  replevin,  etc.  The  English  Statute  is  as 
follows:  "That  every  avowant  or  other  person 
making  justification  or  conusance,  as  bailiff  or 
servant  in  replevin,  or  second  deliverance  for 
rents,  customs,  services,  damage  feasant,  or  for 
other  rent  or  rents,  if  the  avowry,  conusance 
or  justification  be  found  for  them,  or  the  plaint- 
iff be  nonsuit  or  otherwise  barred,  they  shall 
recover  damages  and  costs,  as  the  plaintiff 
should  have  done."  By  the  English  practice, 
as  stated  by  Archibold,  2  Archb.  Pr.,  67-70. 
whenever  the  plaintiff  is  non  prossed,  the  judg- 
ment at  common  law  is  for  a  return  of  the 
goods.  Where  the  plaintiff  is  non  prossed  for 
want  of  a  declaration, the  defendant  must  make 
a  suggestion,  upon  which  a  *writ  of  [*155 
inquiry  issues,  to  inquire  the  amount  of  rent 
in  arrear.  and  the  value  of  the  property  dis- 
trained, according  to  17  Charles  II..  ch.  6. 
Where  the  plaintiff  is  non  prossed  after  decla- 
ration and  avowry  or  cognizance,  then  the  de- 
fendant may  either  issue  a  writ  of  inquiry  un- 
der the  Statute  17  Charles  II.,  or  under  the 
Statute  21  Hen.  VIII.,  ch.  19,  by  which  the 
jury  assess  damages  for  the  expense  and  troub- 
le the  avowant  has  undergone.  Bac.  Abr. ,  Re- 
plevin, L,  or  the  defendant  may  refuse  to  issue 
a  writ  of  inquiry  under  either  statute,  and  pros- 
ecute the  replevin  bond.  In  these  cases  of  non 
pros.,  a  writ  of  second  deliverance  might  be 
issued  by  the  plaintiff,  which  would  supersede 
the  retornohabendo,  but  not  the  writ  of  inquiry. 
The  Act  Regulating  Proceedings  in  the  Ac- 
tion of  Replevin,  1  R.  L.,  91,  made  no  pro- 
vision for  the  assessment  of  damages  and,  con- 
sequently, the  writ  of  inquiry  issued  in  this 
case  was  unauthorized, and  the  judgment  there- 
on is  erroneous.  At  present  our  practice  is  dif- 
ferent, having  been  modified  by  the  Revised 
Statutes  in  several  important  particulars. 

The  next  ground  of  error  is,  that  the  last 
two  cognizances  do  not  show  the  landlord's  ti- 
tle. An  avowry  or  cognizance  in  the  form 
adopted  in  these  cognizances  is  authorized  in 
England  by  the  Statute  11  Geo.  II.,  ch.  19,  sec. 
22;  but  no  provision  similar  to  it  was  adopted 
in  this  State  until  the  last  revision  of  the  stat- 
utes, 2  R.  S.,  529,  sec.  41.  The  Revised  Laws 
of  1813, 1  R.  L.,  94,  sec.  9,  declare  that  where 
lands  are  holden  by  rents,  etc.,  if  the  person 
of  whom  they  are  held  shall  distrain,  and  re- 
plevin be  brought,  such  person  may  avow,  or 
his  servant  make  cognizance  for  taking  the  dis- 
tress upon  the  said  lands  so  holden,  as  in  lands 
or  tenements  within  his  fee.  This  Statute.how- 
ever,  does  not  much,  if  at  all,  relax  the  com- 
mon law  rule  of  declaring,  as  was  decided  in 
Harrison  v.  Melntosh,  1  Johns., 384,»and  Wright 
v.  Williams,  5  Cow.,  340.  These  cognizances 
are,  therefore,  defective.  There  are  three  pre- 
vious cognizances  which  are  conceded  to  be 
good;  they  set  out  the  title  to  be  in  Isaac  Low, 
as  trustee,  and  then  allege  a  demise  from  him 
to  one  Wright,  and  an  assignment  from  Wright 
to  Pike,  the  plaintiff.  The  question  then  arises, 
what  is  the  consequence,  in  a  case  like  this, 
where  some  of  the  cognizances  are  good  and 
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some  bad?  If  the  cognizances  of  the  defendant 
156*]  *are  to  be  considered  a  declaration, 
and  the  person  making  conusance  is  to  be  con- 
sidered the  plaintiff,  the  judgment  should  be 
reversed;  for  where  judgment  is  entered  upon 
a  declaration  containing  several  counts,  some 
good  and  some  bad,  the  judgment  will  be  ar- 
rested; or,  on  error  brought,  reversed.  If,  how- 
ever, the  cognizances  are  to  be  considered  pleas, 
then,  I  apprehend,  the  judgment  should  stand, 
three  of  them  being  good,  At  the  commence- 
ment of  the  suit  the  plaintiff  is  the  actor,  and 
the  defendant  is  merely  such  so  long  as  he  only 
pleads  to  the  declaration;  but  when  he  avows 
or  makes  conusance,  he  then  becomes  a  plaint- 
iff, and  the  former  plaintiff  is  put  to  his  plea, 
in  which  he  becomes  a  defendant.  -At  this 
stage  of  the  proceedings,  the  action  is  anoma- 
lous; both  parties  are  plaintiffs  and  defendants; 
the  plaintiff  is  so  in  respect  of  his  writ  and 
declaration,  and  the  defendant  becomes  so  in 
respect  of  his  avowry.  The  avowry,  then,  is 
not,  strictly  speaking,  a  plea;  it  more  properly 
resembles  a  declaration,  and  considering  it 
such,  it  must  be  governed  by  the  rules  appli- 
cable to  declarations;  and  judgment  having 
been  entered  generally  upon  an  avowry  or  cog- 
nizance containing  five  counts,  two  of  which 
are  bad,  it  follows  that  the  judgment  should 
be  reversed.  Assuming,therefore,that  the  court 
can  amend  or  overlook  the  errors  of  form  in 
the  record,  here  are  errors  of  substance  which 
require  a  reversal  of  the  judgment. 

Judgment  reversed,  and  cause  remanded  to  C. 
P.  to  be  proceeded  in  according  to  law. 

Distinguished— 12  Wend.,  327. 
Applied— 3  Sandf .,  658;  8  Leg.  Obs.,  182. 
Cited  in-21  Wend.,  177:  1  Denio,  230. 


157*]       *LITTLE  v.  HARVEY. 

Judgment  not  a  Lien  after  10  Tears — Notice  does 
not  Affect  Subsequent  Purchasers — To  Save 
Lien,  Execution  must  Issue  and  Sale'take  Place 
Within  10  Years — Fraud — Practice. 

A  judgment,  after  10  years  from  the  time  it  is 
docketed,  ceases  to  bind  or  be  a  charge  or  lien  upon 
real  estate,  as  against  incumbrances  subsequent  to 
such  judgment  by  mortgage,  judgment,  decree,  or 
otherwise,  and  that  although  the  subsequent  in- 
cumbrance  be  accepted  with  a  full  knowledge  of 
the  existence  of  the  prior  judgment,  and  that  it  re- 
mains unpaid. 

It  seems  that  all  purchasers  are  to  be  considered 
purchasers  in  good  faith,  within  the  meaning  of  the 
Act  on  this  subject,  except  those  who  purchase 
with  an  actual  fraudulent  intent ;  mere  notice  of 
the  prior  judgment,  either  actual  or  constructive, 
will  not  render  the  purchase  mala  fide. 

To  save  the  lien,  not  only  must  the  execution  is- 
sue, but  the  sale  must  take  place  within  the  10 
years,  unless  the  plaintiff  has  been  restrained  by  in- 
junction or  writ  of  error :  whether  a  judge's  order 
staying  proceeding!  would  be  considered  an  injunc- 
tion within  the  meaning  of  the  Act,  Quaere. 

The  fact  of  the  execution  being  tested  within  the 
10  years,  when  not  delivered  to  the  sheriff  until  aft- 
er the  10  years,  will  not  help  the  plaintiff. 

Citations—  1  R.  L.,  500 ;  2  R.  8.,  369,  sec.  4. 

THIS  was  an   action  of  ejectment,  tried  at 
the  Otsego  Circuit  in  Sep.,  1830,  before 
the  Hon.  Samuel  Nelson,  then  one  of  the  Cir- 
cuit Judges. 

The  plaintiff  claimed  to  recover  the  premises 
in  question  as  a  purchaser  at  a  sheriff's  sale, 
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under  a  judgment  in  his  own  favor  against  one 
Davis  Hopkins,  under  whom  the  defendant 
also  claimed.  The  judgment  in  favor  of  the 
plaintiff  was  docketed  Feb.  18,  1818,  on  which 
an  execution  was  issued  and  delivered  to  the 
sheriff  May  13,  1828,  tested  as  of  Feb.  5,  1828. 
The  sale  was  delayed  by  judges'  order,  staying 
proceedings  until  Sep.  6,  1828,  when  the  prem- 
ises were  sold  and  bought  in  by  the  plaintiff, 
and  a  certificate  of  sale  granted  to  him  by  the 
sheriff,  who,  Dec.  15,  1829,  executed  to  him  a 
deed  in  pursuance  of  the  sale.  The  defendant 
then  gave  in  evidence  a  mortgage  of  the  prem- 
ises in  question,  executed  to  him  by  Davis 
Hopkins,  the  defendant  in  the  judgment,  bear- 
ing date  Apr.  19,  1828,  duly  acknowledged 
and  recorded  ;  and  showed  a  regular  foreclos- 
ure of  the  mortgage,  a  sale  under  such  fore- 
closure, and  title  in  himself  under  such  sale. 
The  plaintiff  then  offered  to  prove  that  the  de- 
fendant *took  his  mortgage  with  a  full  [*158 
knowledge  of  the  existence  of  the  judgment  in 
favor  of  the  plaintiff  against  Hopkins,  and  that 
it  remained  unpaid;  which  evidence  the  judge 
refused  to  receive,  and  directed  the  jury  to 
find  a  verdict  for  the  defendant,  which  they  ac- 
cordingly did.  The  plaintiff  moved  for  a  new 
trial. 

Mr.  I.  Seelye.  for  the  plaintiff. 

Mr.  R.  Campbell,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  evidence 
offered  by  the  plaintiff  was  properly  excluded. 
The  knowledge  of  the  defendant,  when  he  took 
his  mortgage,  of  the  plaintiff's  judgment,  was 
of  no  importance.  If  he  knew  of  its  existence, 
he  also  knew  that  more  than  10  years  had 
elapsed  since  it  was  docketed,  and  that  by  the 
express  provisions  of  the  Statute,  it  had  ceased 
to  be  a  lien  on  the  real  estate  of  the  defendant 
in  the  judgment,  as  against  subsequent  incum- 
brances by  mortgage,  judgment  or  otherwise. 
The  language  of  the  Act  is  too  clear  and  ex- 
plicit to  admit  of  any  question  as  to  its  con- 
struction: "All  judgments  hereafter  to  be  ren- 
dered shall  cease  to  be  a  lien  or  incumbrance 
on  any  real  estate,  as  against  bonafida  purchas- 
ers, or  subsequent  incumbrance  by  mortgage, 
judgment  or  otherwise,  from  and  after  10 
years  from  the  time  the  same  shall  be  docket- 
ed." 1  R.  L.,  500.  The  Revised  Statutes  upon 
this  subject  are  substantially  the  same.  "From 
and  after  10  years  from  the  time  of  docketing 
every  such  judgment,  it  shall  cease  to  bind  or 
be  a  charge  upon  any  such  property,  as  against 
purchasers  in  good  faith,  and  as  against  in- 
cumbrances»subsequent  to  such  judgment,  by 
mortgage,  judgment,  decree  or  otherwise."  2 
R.  S.,  359,  sec.  4.  It  would  be  sufficient  for  the 
purposes  of  thiscase  to  observe,  that  the  words 
"bonafide"  and  "in  good  faith"  are  confined  to 
purchasers,  and  do  not  extend  to  subsequent 
incumbrances;  that  the  Act  as  to  them  was  in- 
tended to  operate  like  a  Statute  of  Limitations, 
as  an  absolute  bar  upon  prior  judgments  of 
more  than  10  years  standing.  But  to  guard 
against  misconstruction,  it  is  proper  to  add 
that  no  doubt  is  entertained  that  all  purchasers 
*are  to  be  considered  purchasers  in  [*159 
good  faith  within  the  meaning  of  this  Act,  ex- 
cept those  who  purchase  with  an  actual  fraudu- 
lent intent.  Mere  notice  of  the  prior  judgment, 
either  actual  or  constructive,  will  not  render 
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the  purchase  mala  fide.  Upon  any  other  con- 
struction, the  Act  would  be  a  dead  letter,  as 
constructive  notice  exists  in  all  cases  of  prior 
judgments. 

There  is  no  analogy  between  this  case  and 
cases  under  the  Recording  Acts.  The  object  of 
those  Acts  is  simply  to  give  notice  of  prior  in- 
cumbrances,  or  conveyances  to  subsequent 
purchasers  or  incumbrancers  ;  and  if  they  are 
shown  to  have  had  actual  notice,  the  object  is 
accomplished,  although  the  constructive  no- 
tice is  not  given.  But  the  Act  in  question  de- 
clares that  the  lien  shall  cease  absolutely  as  to 
subsequent  mortgages,  etc. ,  after  the  lapse  of 
10  years  ;  as  to  them,  the  question  of  notice, 
actual  or  constructive,  cannot  arise.  The  exe- 
cution not  only  must  be  issued,  but  the  sale 
must  take  place  within  the  10  years,  unless  the 
plaintiff  has  been  restrained  from  issuing  exe- 
cution by  injunction  out  of  chancery.  The 
time  during  which  he  may  have  been  so  re- 
strained is  not  to  be  considered  any  part  of  the 
10  years.  That  is  the  only  qualification  of  the 
Act  of  1813.  The  proviso  in  the  Revised  Stat- 
utes is  broader,  and  extends  to  any  restraint 
from  the  proceeding,  by  any  injunction  of  any 
court,  or  by  a  writ  of  error.  Whether  an  or- 
der to  stay  proceedings  would  be  considered 
an  injunction  within  the  meaning  of  this  Act, 
it  is  unnecessary  now  to  decide.  The  execution 
in  this  case  was  not  delivered  to  the  sheriff, 
and,  the  legal  presumption  is,  was  not  issued 
until  the  10  years  had  elapsed. 

New  trial  denied. 

Cited  in-18  Wend.,  622;  1  Hill,  643;  5  Paige,  502; 
28  Am.  Dec..  439 ;  1  Edw.,  620 :  2  Edw.,  168 ;  45  N.  Y., 
377 ;  3  Barb.,  321 :  42  Barb.,  424 ;  44  How.  Pr.,  258 ;  8 
Abb.  Pr.,  163;  37  Cal.,  133. 
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Trespass  for  Cutting  Trees — Pleading — Evidence. 

The  plea  of  liherum  tenementum  to  a  declaration 
in  trespass  for  cutting  down  and  destroying  trees 
growing  and  being  upon  certain  lands  situate  in  a 
certain  town,  is  not  supported  by  proof  that  the  de- 
fendant is  the  owner  and  possessor  of  the  lot  of 
land  in  the  same  town,  different  from  that  on  which 
the  trespass  was  committed ;  to  entitle  the  defend- 
ant to  a  verdict  in  such  case  he  must  show  title  to 
the  land  where  the  trespass  was  committed. 

The  defendant  may  in  such  action  plead  a  special 
liberum  tenementum,  setting  forth  specifically  the 
place  in  which  he  justifies,  when,  if  the  plaintiff 
takes  issue,  and  does  not  new  assign,  he  assumes 
upon  himself  to  show  a  cause  of  action  at  the  place 
set  up  in  the  plea. 

Citations-2  Wh.,  Selw.,  1017 :  2  Chit.,  388.  550  s ; 
Carth.,  176 :  2  Willes,  222,  n.  6  ;  Bac.  Abr.,  tit.  Tres- 
pass, 613,  622;  Bull  N.  P.,  92 :  1  Saund.,  299,  notec; 
2  Saund.,  5  b. 

THIS  action  was  tried  at  the  Schoharie  Cir- 
cuit in  July.  1830,  before  the  Hon.  James 
Vanderpoel,  one  of  the  Circuit  Judges. 

The  declaration  contained  two  counts:  in  the 
first  the  plaintiff  complained  for  that  the  de- 
fendant on,  etc.,  at  the  Town  of  Cobleskill,  in 
the  County  of  Schoharie,  with  force  and  arms, 
etc. ,  fellea,  cut  down,  prostrated  and  destroyed 
the  trees,  to  wit:  200  oaks,  etc.,  of  the  plaintiff . 
of  great  value,  to  wit :  etc.,  then  growing  and 
being  in  and  upon  certain  lands  there  situate, 
and  took  and  carried  away  the  same,  and  con- 
verted and  disposed  thereof  to  his  own  use.  In 
the  second  count  the  defendant  was  charged 
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on,  etc.,  at,  etc.,  with  seizing,  taking  and  car- 
rying away  certain  trees,  to  wit:  200  oaks,  etc., 
of  the  plaintiff,  of  great  value,  to  wit:  etc., 
there  then  found  and  being,  and  with  convert- 
ing and  disposing  of  the  same  to  his  own  use, 
and  other  wrongs,  etc.  The  defendant  pleaded 
non  col.  and  that  "  the  said  close  in  the  said 
declaration  mentioned,  and  in  which,  etc. ,  now 
is,  and  at  the  said  time  when,  etc.,  was  the 
close,  soil  and  freehold  of  the  defendant,  to 
wit:  at  Cobleskill,  in  the  County  of  Schoharie, 
aforesaid;"  wherefore  he  committed  the  said 
several  supposed  trespasses,  etc.,  as  he  lawfully 
might,  etc.  To  which  the  plaintiff  replied,  that 
the  close  in  the  declaration  mentioned, in  which, 
etc.,  is  and  was  the  close,  etc.,  of  him,  the 
plaintiff,  and  not  the  close,  etc.,  of  the  defend- 
ant, concluding  to  the  country.  On  the  trial  of 
the  cause  the  plaintiff  showed  himself  in  pos- 
session of  land  in  the  Town  of  Cobleskill, 
known  as  lot  No.  2,  in  Kemble's  patent,  under 
and  *by  virtue  of  a  deed  to  him,  exe-  [*161 
cuted  m  1817,  and  proved  that  in  1828  and 
1829  the  defendant  cut  and  carried  away  tim- 
ber from  off  of  that  lot,  and  showed  the  extent 

|  of  the  injury  done,  and  rested.  The  defend- 
ant then  introduced  a  deed  to  himself  from 
De  Witt  Clinton,  conveying  lot  No.  14,  in 
Franklin's  patent,  situate  in  the  Town  of  Coble- 

I  skill,  bearing  date  in  1827,  and  showed  that  he 
had  been  in  possession  of  the  premises  there- 
by conveyed  ever  since  the  date  of  his  deed. 
The  judge  ruled  that  the  evidence  thus  pro- 
duced on  the  part  of  the  defendant  made  out 
a  justification  under  the  pleadings  in  the  cause. 
Whereupon  the  plaintiff  submitted  to  a  non- 
suit, which  he  now  moved  to  set  aside. 

Mr.    J.    S.   Van   Rensselaer,   for    the 
plaintiff. 
Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Nelson,  J.  If  this  was  an 
action  of  trespass  quare  clausumfregit,  the  di- 
rection given  to  it  at  the  circuit  would  have 
been  proper  upon  principles  of  pleading  and 
proof  peculiar  to  that  action,  but  the  plaintiff 
has  counted  only  for  the  injury  of  cutting  and 
carrying  away  the  trees  upon  his  close,  and 
not  to  his  soil  or  freehold,  and  by  the  declara- 
tion seeks  to  recover  only  the  value  of  the  trees 
or  timber.  2  Wh.  Selw.,  1017;  2  Chit.,  388. 
There  can  be  no  doubt  trespass  or  trover  would 
lie  for  the  acts  set  forth  in  either  count  of  the 
declaration.  It  is  true  that  trees  standing  are 
a  part  of  the  inheritance,  and  severing  them 
from  it  might  be  considered  an  injury  to  the 
freehold,  for  which  trespass  quare  clausum, 
fregit  would  be  the  appropriate  remedy;  but 
the  party  may  waive  that  ground  of  recovery, 
and  go  for  the  value  of  the  timber  only,  thus 
severed  and  carried  away,  as  has  been  done  in 
this  case.  In  the  one  case,  the  entering  and 
breaking  the  close  is  the  gist  of  the  action ;  in 
the  other,  the  taking  and  carrying  away  the 
property.  The  action  in  this  case  is,  there- 
fore, transitory  and  not  local;  and  it  appears 
to  be  well  settled,  that  a  simple  plea  of  liberum 
tenementum  is  not  applicable  to  a  transitory 
trespass,  but  is  peculiar  and  proper  only  in 
trespass  quare  clausum  *frtgit.  Carth. ,[*162 
176;  Alstone  v.  Hutchinson,  2  Willes,  222,  n.  6; 
Bac.  Abr.,  tit.  Trespass,  613.  The  case,  as 
stated  in  Bacon,  was  trespass  for  taking  a  tree 


162 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1832 


•out  of  a  close;  the  defendant  pleaded  that  the 
place  in  which  the  trespass  was  charged  was 
his  freehold,  which  was  held  bad,  as  such  a 
defense  can  only  be  pleaded  to  an  action  quare 
•clan  sumfregil. 

The  defendant  may  plead  a  special  liberum 
ienementum  to  a  transitory  trespass,  and  there- 
by make  it  local;  but  in  such  case  he  must  set 
forth  specifically  the  place  in  which  he  justi- 
fies taking  the  property;  and  this  may  compel 
the  plaintiff  to  new  assign  the  trespass  com- 
plained of,  or  take  the  hazard  of  proving  a 
trespass,  and  meeting  the  defense  at  the  place 
set  up  in  the  plea,  if  he  takes  issue  upon  it.  1 
Saund.,  300  a,  and  cases  cited;  2  Chit.,  550  *; 
Bac.  Abr.,  tit.  Trespass,  622.  In  this  case  the 
•action  is  transitory,  and  it  is  not  made  local  by 
the  plea;  the  place,  therefore,  where  the  tres- 
pass was  committed  is  wholly  immaterial,  and 
the  plaintiff  is  at  liberty  to  prove  it  where  he 
pleases  and,  of  course,  the  justification  must 
"be  made  where  the  trespass  is  proved.  Bull. 
N.  P.,  92. 

The  defendant,  according  to  the  pleadings 
in  the  case,  being  bound,  in  his  justification,  to 
follow  the  place  mentioned  in  the  declaration 
(2  Saund.,  5  b),  giving  to  the  plea  its  fullest 
effect,  I  can  view  it  in  no  other  light  than  as 
setting  up  a  title  to  the  close  mentioned  in  the 
declaration,  and  as  requiring  to  support  it, 
proof  of  title  to  the  land  where  the  trespass 
was  committed,  and  does  not  come  within  the 
reason,  or  the  rule  applicable  to  such  a  de- 
fense in  trespass  quare  dausumfregit,  and  upon 
which  the  plaintiff  was  nonsuited.  That  rule 
Las  justly  been  questioned  by  high  authority, 
Willes,  222;  1  Saund.,  299,  n.  c,  as  constitut- 
ing a  defense  even  in  such  an  action,  and 
-ought  not  to  be  extended,  much  less  adopted 
and  applied  to  a  transitory  trespass. 

The  sufficiency  of  the  plea  is  not  now  a  ques- 
tion ;  that  it  would  be  bad  on  general  demur- 
rer there  is  no  doubt,  and  whether  it  presents 
a  material  issue  or  not,  it  is  not  now  necessary 
to  inquire. 

New  trial  granted. 
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Action  on  Policy  of  Insurance — Notice  of  Loss  by 
Assignee,  Sufficient — Preliminary  Proofs — 
Evidence. 

In  an  action  on  a  policy  of  insurance,  notice  of 
loss,  by  an  assignee  of  the  policy,  the  policy  having 
been  assigned  with  the  assent  of  the  insurer,  is  a 
compliance  with  the  condition  that  all  persons  in- 
sured shall  forthwith  give  notice,  etc. 

Where  preliminary  proofs  were  made  forthwith 
after  a  fire,  and  delivered  to  the  insurer  at  his  re- 
quest, before  copies  were  taken,  and  he  subsequent- 
ly, after  repeated  evasions,  finally  refused  to  fur- 
nish copies,  it  was  held,  that  a  new  set  of  prelimi- 
nary proofs  furnished  nearly  4  months  after  the  (Ire, 
was.  under  the  circumstances  of  the  case,  in  season. 

Slight  proof  that  the  Justice  granting  the  certifi- 
cate, etc..  is  the  most  contiguous  to  the  premises 
insured  is,  prima  facie,,  sufficient. 

The  certificate  of  the  magistrate  that  he  is  not 
•concerned  in  the  loss  is  sufficient ;  proof  of  the  nega- 
tive fact  is  not  required.  If  he  be  interested,  it  is 
for  the  defendant  to  establish  the  fact. 

.570 


THIS  was  an  action  on  a  policy  of  insurance, 
tried  at  the  Kings  Circuit  in  May,  1830, 
before  the  Hon.  Ogden  Edwards,  one  of  the 
Circuit  Judges. 

The  insurance  was  on  a  dwelling-house  of 
the  plaintiff,  situate  in  Brooklyn.  The  policy 
was  underwritten  by  the  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Co.  Sum  in- 
sured $7,500.  for  one  year  from  July  22,  1828. 
The  house  was  burnt  Jan.  16,  1829,  and  to  re- 
cover the  loss  this  suit  was  brought  against 
the  defendants'  agents  of  the  Co.,  who,  by 
arrangement,  assumed  the  place  of  the  Co. 
Eight  days  previous  to  the  fire,  the  policv 
had  been  assigned  by  the  plaintiff  to  a  Mrs. 
N.,  to  secure  the  payment  of  a  mortgage  for 
$5,000  which  she  held  on  the  premises.  On 
the  day  succeeding  the  night  of  the  fire,  Mrs. 
N.,  by  her  attorney,  gave  notice  to  the  agents 
of  the  insurers  that  the  house  was  burnt,  and 
that  the  necessary  proofs  would  be  furnished 
without  delay.  The  attorney  of  Mrs.  N.  forth- 
with prepared  the  preliminary  proofs,  which 
were  taken  by  one  of  the  agents  of  the  insur- 
ers, by  the  permission  of  the  attorney,  previous 
to  copies  having  been  taken,  and  the  attorney 
on  the  trial  could  not  distinctly  state  their  con- 
tents. It  appeared,  however,  that  shortly  after 
the  proofs  had  been  thus  served,  the  attorney 
of  the  plaintiff  called  on  the  *agent  [*164 
and  requested  copies;  that  he  was  put  off  a 
number  of  times;  that  the  agent  at  length  posi- 
tively refused  to  give  the  desired  copies,  when 
a  new  set  of  preliminary  proofs  were  prepared 
and  served  May  7,  1829.  The  certificate  of  loss 
by  the  magistrate,  required  by  the  policy,  was 
given  by  a  Justice  Lott,  who,  the  witness  ex- 
amined to  this  point  stated,  lived  nearer  the  in- 
sured premises,  as  he  thought,  than  another 
justice  named  Smith,  but  he  was  not  certain; 
he  did  not  know  where  the  other  justices  of 
the  place  resided,  nor  but  what  a  clergyman  or 
a  notary  public  resided  nearer  the  premises 
than  Justice  Lott  did. 

The  defendants  objected  to  the  preliminary 
proofs  as  proceeding  from  an  assignee  of  a 
mortgage,  and  not  from  the  assured,  and  that 
it  was  not  shown  that  the  proofs  exhibited  by 
the  attorney  of  the  assignee  of  the  mortgagee 
contained  a  particular  account  of  the  loss  or 
damage  sustained;  that  the  papers  served  in 
May  were  not  in  due  season  after  the  loss,  and 
that  the  evidence  offered  was  not  sufficient  to 
establish  the  fact  that  the  justice  who  granted 
the  certificate  was  the  magistrate  most  contig- 
uous to  the  premises.  These  objections  were 
overruled,  and  evidence  in  chief  was  given  on 
both  sides.  The  judge  delivered  a  decided 
charge  against  the  plaintiff's  right  to  recover, 
but  the  jury  notwithstanding  found  a  verdict 
for  the  plaintiff  for  $5,000  and  interest.  The 
defendants  moved  for  a  new  trial. 

Mr.  H.  Maxwell,  for  the  defendants,  in- 
sisted upon  the  objections  to  the  preliminary 
proofs  taken  at  the  trial;  and  further,  that  it 
ought  to  have  been  proved  that  the  magistrate 
who  granted  the  certificate  was  not  concerned 
in  the  loss,  contending  that  the  certificate  of 
the  magistrate  that  he  was  not  concerned  in  the 
loss,  was  not  enough.  The  counsel,  however, 
principally  relied  for  the  success  of  his  motion, 
on  the  ground  that  the  verdict  was  against  evi- 
dence. 
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Mr.  H.  Ketchum,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  objec- 
tion to  the  notice  and  proof  delivered  by  Mr. 
Robinson,  Jan.  16,  1829,  the  day  after  the  fire, 
on  the  ground  that  they  were  not  given  in  the 
165*]*name  of  the  assured,  is  without  foun- 
dation. Mr.  Robinson  acted  as  the  attorney 
and  agent  of  Mrs.  N.,  who  had  a  mortgage 
upon  the  premises  consumed,  and  to  whom  the 
policy  in  question  had  been  assigned  as  collat- 
eral security,  with  the  written  consent  of  the 
defendants.  The  9th  condition  attached  to  the 
policy  provides,  "  That  all  persons  insured  by 
the  Co.,  and  sustaining  loss,  or  damage  by  fire, 
-are  forthwith  to  give  notice  thereof  to  the 
agent; "  a  person  holding  the  policy  as  assign- 
ee, with  the  consent  of  the  insurer,  may  well 
be  considered  the  assured  within  the  meaning 
of  this  clause.  He  is  the  party  in  interest,  and 
no  objection  is  perceived  to  the  preliminary 
proceedings  being  conducted  in  his  name. 
When  the  suit  is  commenced,  it  must  be  in  the 
name  of  the  party  to  the  contract,  as  the  in- 
strument is  not  negotiable. 

Whether  the  account  of  the  loss  delivered 
by  Mr.  Robinson  was  sufficiently  particular  or 
not,  cannot  now  be  determined.  He  retained 
no  copy  of  it ;  the  defendants,  although  re- 
peatedly applied  to,  refused  to  permit  the  at- 
torney for  the  plaintiff  to  take  a  copy  of  it. 
Upon  this  point,  therefore,  we  have  only  the 
presumption  arising  from  the  fact,  that  it  was 
prepared  by  a  professional  gentleman  of  great 
accuracy  and  experience,  and  was  believed  by 
him  at  the  time  to  be  sufficient,  although  at  the 
trial  he  had  no  precise  recollection  of  its  con- 
tents. If  notice  had  been  given  to  the  defend- 
ants to  produce  the  paper,  and  they  had  not, 
I  should  be  inclined  to  the  opinion  that  the 
•circumstances  of  the  case  would  have  warrant- 
ed the  conclusion  that  it  was  substantially  suf- 
ficient ;  but  it  is  not  necessary  to  rely  upon 
that  ground.  Mr.  Wyckoff  testifies  that  he  re- 
peatedly applied  to  the  defendants  for  a  copy 
of  the  paper  delivered  by  Mr.  Robinson  ;  that 
they  for  some  time  evaded  the  subject,  or  put 
the  witness  off,  but  finally  refused  to  deliver 
or  permit  copies  to  be  taken.  The  witness  then 
immediately  prepared  new  papers,  by  way  of 
preliminary  proofs,  and  served  them  ;  to  this 
second  set  there  is  no  objection,  except  that 
they  were  not  served  in  time.  The  conduct  of 
the  defendants  in  keeping  the  plaintiff  in  sus- 
pense in  relation  to  the  papers  first  served,  is 
an  ample  excuse  for  the  delay.  The  assured  is, 
as  soon  after  the  fire  as  possible,  to  deliver  in 
166*J  a  particular  *account  of  such  loss  or 
damage,  and  this  means  no  more  than  that  it 
is  to  be  done  with  due  diligence,  under  all  the 
circumstances  of  the  case  ;  there  is  to  be  no  un- 
necessary procrastination  or  delay — in  this  case 
there  was  none.  The  notice  given  by  Robin- 
son was  served  the  very  day  after  the  fire,  and 
was  a  good  notice,  and  the  specification  deliv- 
ered by  Wyckoff  was  delivered  as  soon  as  it 
was  ascertained  that  the  defendants  would  not 
give  a  copy  of  the  paper  first  served.  The  tes- 
timony of  Wyckoff  was,  primafacie,  sufficient 
to  show  that  the  justice  by  whom  the  certifi- 
-cate  required  by  the  9th  condition  was  given, 
was  the  nearest  justice  to  the  premises  con- 
sumed ;  the  certificate  of  the  magistrate  states 
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that  he  was  not  interested  in  the  loss.  It  cannot 
be  incumbent  on  the  plaintiff  in  such  a  case,  to 
establish  by  positive  proof  the  negative  fact 
that  he  was  not  interested.  It  is  for  the  defend- 
ants to  impeach  his  certificate,  by  showing  his 
interest,  if  any  interest  existed. 

This  is  not  a  case  for  the  court  to  interfere 
with  the  verdict,  as  against  the  weight  of  evi- 
dence ;  although  there  are  circumstances  of 
suspicion  in  the  case,  I  cannot  say  that  in  my 
judgment  they  were  sufficient  to  have  justified 
the  jury  in  finding  that  the  plaintiff  set  fire  to 
his  own  house.  The  verdict  certainly  is  not  so 
clearly  against  the  weight  of  evidence  upon 
that  point  as  to  justify  the  court  in  setting  it 
aside.  The  defendants  had  the  benefit  of  a 
strong  charge  in  their  favor.  The  jury,  not- 
withstanding, thought  the  plaintiff  innocent. 

Motion  for  a  new  trial  denied. 

Cited  in— 12  Wend.,  460 :  4  Hill,  190 ;  43  Barb.,  370 ; 
9  How.  TJ.  S.,  405 ;  13  Am.  Rep.,  412  (36  N.  J.  L.,  37). 


*SPENCER  v.  BLACKMAN.  [*167 

Trover — Levy  by  Sheriff  on  Property  in  Hands 
of  Third  Party — Trover  Maintained  against 
Such  Third  Party — Collusion. 

Where  the  agent  of  the  owner  of  a  watch  deliv- 
ered it  to  a  third  person  for  the  purpose  of  having1 
its  value  appraised  by  a  watch-maker,  with  the  view 
to  a  purchase  or  loan  to  be  made  upon  the  watch  as 
security,  and  the  watch  was  accordingly  put  into 
the  hands  of  a  watch-maker,  and  while  in  his  hands 
was  levied  upon  and  taken  by  an  officer,  by  virtue 
of  an  execution  against  the  agent ;  it  was  held,  that 
an  action  of  trover  lay  by  the  owner  against  such 
third  person,  especially  as  there  was  reason  to  sus- 
pect collusion  between  him  and  the  officer. 

Citations— 3  Stark.  Ev.,  1492: 1  Camp.,  441;  10  Johns., 
175 ;  4  T.  R.,  260 ;  1  Cow.,  322 ;  10  Johns.,  172. 

THIS  was  an  action  of  trover,  tried  at  the 
Albany  Circuit  in  Sep.,  1830,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  action  was  brought  for  a  watch  belong- 
ing to  the  plaintiff,  of  which  the  defendant 
had  been  in  possession,  aud  which,  while  in 
his  possession,  was  levied  upon  and  taken  by  an 
officer,  by  virtue  of  an  execution  against  one 
William  Weaver.  Weaver  testified  that  the 
watch  had  been  in  his  keeping  for  a  long  time, 
with  the  view  of  disposing  of  it  for  the  plaint- 
iff, to  whom  it  belonged  ;  that  he  carried  it 
about  his  person  ;  that  the  defendant  proposed 
to  purchase  it,  but  said  he  was  unacquainted 
with  its  value,  and  took  it  with  his  consent  to 
a  watch-maker  to  learn  its  value.  A  witness 
on  the  part  of  the  defendant  testified  that  he 
was  present  at  the  time  when  the  watch  was 
delivered  by  Weaver  to  the  defendant  ;  that 
Weaver  first  offered  to  sell  it  to  the  defendant, 
who  said  he  could  not  afford  to  buy  it ;  that 
Weaver  then  requested  him  to  loan  him  some 
money  and  take  the  watch  as  security,  and  on 
defendant  observing  that  he  did  not  know  its 
value,  Weaver  requested  him  to  have  it  ap- 
praised by  a  watch-maker ;  upon  which  the 
defendant  took  the  watch.  A  deputy-sheriff 
testified  that  he  levied  on  the  watch,  by  virtue 
of  an  execution  against  Weaver;  that  he  took 
it  from  the  hands  of  a  watch-maker;  that  the 
defendant  was  present  and  appeared  to  be 
alarmed.  Upon  these  facts,  the  presiding  judge 
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intimated  his  opinion  that  if  the  watch  was 
taken  by  the  officer  out  of  the  possession  of 
the  watch-maker,  while  he  was  examining  it 
to  ascertain  its  value,  and  if  such  levy  was 
168*]  made  without  the  consent  *or  procure- 
ment of  the  defendant,  the  defendant  was  en- 
titled to  a  verdict  in  his  favor,  and  observed 
that  he  should  so  instruct  the  jury.  Where- 
upon the  plaintiff  excepted  to  the  opinion  of 
the  judge  and  submitted  to  a  nonsuit,  which 
he  now  moved  to  set  aside. 

Mr.  J.  L'Amoureux,  for  the  plaintiff. 

Mr.  B.  R.  Wood,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  presented  is,  whether  the  defendant 
was  guilty  of  a  conversion  of  the  watch.  A 
conversion  seems  to  consist  in  any  torfaous  act, 
by  which  the  defendant  deprives  the  plaintiff 
of  his  goods.  3  Stark.  Ev.,  1492.  A  demand 
and  refusal  to  deliver,  are,  in  general,  evidence 
of  a  conversion.  But  it  is  said  that  to  make  a 
refusal  to  deliver  evidence  of  a  conversion,  it 
must  be  in  the  power  of  the  defendant  to  make 
the  delivery  demanded;  there  must  be  an  actual 
tort.  1  Camp.,  441.  In  every  action  of  trover 
the  possession  is  supposed  to  have  been  law- 
fully in  the  defendant :  "It  is  the  breach  of 
the  trust,  or  the  abuse  of  such  lawful  posses- 
sion, which  constitutes  the  conversion."  10 
Johns.,  175.  In  the  case  of  Syeds  v.  Hay,  4 
T.  R. ,  260,  trover  was  held  to  lie  against  the 
master  of  a  vessel  who  had  landed  goods  of 
the  plaintiff  contrary  to  the  plaintiff's  orders, 
though  the  plaintiff  might  have  had  them  by 
sending  for  them  and  paying  the  wharfage  ; 
and  Buller,  J.,  says  :  "If  one  man  who  is  in- 
trusted with  the  goods  of  another,  put  them 
into  the  hands  of  a  third  person,  contrary  to 
orders,  it  is  a  conversion.  If  a  person  take  my 
horse  to  ride  and  leave  him  at  an  inn,  that  is  a 
conversion  ;  for  though  1  may  have  the  horse 
on  sending  for  him,  and  paying  for  the  keep- 
ing of  him,  yet  it  brings  a  charge  on  me." 
This  has  been  often  recognized  as  sound  law 
in  this  court.  In  Lockwood  v.  Bull,  1  Cow., 
322,  the  plaintiff  had  levied  on  the  property  in 
question,  and  the  defendants  had  received  pos- 
session of  it,  being  responsible  for  the  delivery 
of  it  on  demand  ;  one  of  the  defendants,  Eager, 
permitted  a  third  person  to  take  away  some  of 
it,  with  an  intention  no  doubt  to  prevent  the 
169*]  plaintiff  from  *regaining  the  posses 
sion  ;  it  was  held  that  trover  would  lie,  or  an 
action  on  the  undertaking  to  redeliver.  In 
Murray  v.  Burling,  10  Johns.,  172,  it  was  held 
that  trover  lay  for  a  note  which  the  defendant 
had  received  for  a  special  purpose  and  misap- 
plied. There  are  cases  against  a  common  car- 
rier, for  instance,  when  trover  does  not  lie  for 
goods  delivered  to  him  unless  there  be  a  con- 
version in  fact,  a  willful  withholding  the  pos- 
session on  demand  ;  and  if  the  goods  shall  have 
been  lost  or  stolen,  or  perhaps  delivered  by 
mistake  to  a  wrong  person,  trover  does  not  lie, 
though  the  carrier  is  liable  in  an  action  on  the 
custom  ;  but  in  that  case,  the  defendant  would 
be  liable  for  a  willful  delivery  of  them  to  a 
wrong  person. 

Weaver  was  the  agent  of  the  plaintiff,  and 
his  acts  are  obligatory  on  the  plaintiff.  The  de- 
fendant was  not  the  agent  of  the  plaintiff  or  of 
Weaver;  the  watch  was  intrusted  to  him  for  a 
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special  purpose;  to  ascertain  its  value.  He  had 
no  orders  nor  leave  to  deliver  it  to  Johnson,  the 
watch-maker,  nor  to  any  other  person.  He  was 
to  return  it  to  Weaver.  The  sheriff  could  not 
have  levied  on  it  unless  the  defendant  had 
parted  with  the  possession.  Johnson  was  the 
agent  of  the  defendant,  and  for  Johnson's  mis- 
conduct the  defendant  must  be  liable.  Had  the 
defendant  pawned  the  watch  for  a  debt  of  his 
own,  it  cannot  be  doubted  that  such  an  act 
would  have  amounted  to  a  conversion.  Had 
Johnson  refused  to  deliver  it  back  to  the  de- 
fendant without  any  excuse,  the  defendant  must 
be  liable  to  the  plaintiff.  His  delivery  to  John- 
son was  upon  his  own  responsibility  and  at  his 
own  risk.  The  sheriff  had  no  right  to  levy  upon 
the  plaintiff's  property  upon  an  execution 
against  Weaver,  and  neither  Johnson  nor  the- 
defendant  were  justified  in  delivering  posses- 
sion of  the  watch  to  the  sheriff,  and  without 
such  delivery  he  could  not  have  levied  upon 
it.  There  seems  to  have  been  collusion  between 
the  defendant  and  the  sheriff  ;  the  circum- 
stances are  at  least  very  suspicious,  that  the 
whole  affair  was  a  trick  to  enable  the  sheriff 
to  levy  on  the  watch;  but  if  such  was  not  the 
fact,  I  hold  the  defendant  liable  in  trover  for 
wrongfully  parting  with  the  possession  of  the 
watch,  whereby  the  plaintiff  has  lost  the  same, 
or  must  be  put  to  trouble  and  expense  in  re- 
gaining *possession  of  it.  It  is  not  nee-  [*1  TO1 
essary  to  decide  how  the  rights  of  the  parties 
would  be  changed,  if  at  all,  on  the  supposition 
that  the  watch  was  rightfully  levied  on  by  the 
sheriff;  although  it  may  be  said  in  one  sense  to 
be  in  the  custody  of  the  law,  it  is  wrongfully 
there,  and  by  the  wrongful  or  tortious  act  of 
the  defendant. 

The  nonsuit  should  be  set  aside  and  a  new  trial 
granted  ;  costs  to  abide  the  event. 

Cited  in-39  N.  Y.,  447 ;  68  N.  Y.,  524 ;  23  Am.  Rep.v 
186, 187 ;  53  How.  Pr.,  153,  154. 


WARDELL  ET  AL.  v.  HO  WELL. 

Accommodation  Paper — Diversion  of — Indorserf 
Released — Ordinary  Course  of  Trade. 

A  note  indorsed  for  the  accommodation  of  the 
maker,  delivered  to  him  to  be  used  in  renewal  of  a 
former  note  about  to  fall  due  at  a  bank,  transferred 
by  the  maker  as  collateral  security  for  the  payment 


NOTE.— Accommodation  paper— Diversion  of. 

Accommodation  paper  need  not  be  used  in  the  pre- 
cise manner  agreed  upon  when  the  accommodation 
party  has  no  special  interest  in  the  manner  in  which 
it  is  to  be  applied.  Where  there  is  no  fraud  and  the 
interest  of  the  indorser  is  not  prejudiced,  and  the 
paper  has  effected  the  substantial  purpose  intended, 
there  is  no  misappropriation. 

The  defense  must  show  the  diversion  and  that  the 
holder  knew  of  it.  The  rule  is  different  in  New 
York.  For  a  full  discussion,  see  Denniston  y.  Bacon, 
10  Johns.,  198,  note.  In  addition  to  authorities  there 
cited,  see,  trrnorally.  Kasson  v.  Smith,  8  Wend.,  437; 
Brown  v.  Taber,  5  Wend.,  666;  SkidlinK  v.  Warren, 
15  Johns.,  270 :  Rochester  v.  Taylor,  23  Barb.,  18 ; 
Farrington  v.  Frankfort  Bank,  31  Barb.,  183;  Prall 
v.  Hinchman.  6  Duer,  351;  Montross  v.  Clark,  2 
Sandf .,  115;  Grocers'  Bank  v.  Penfleld,  69  N.  Y.,  502; 
Tinsdale  v.  Murray,  9  Daly,  446;  Goodwin  v.  Conklin, 
85  N.  Y..  21. 

A  bona  fide  holder  for  value  may  recover  on  ac- 
commodation paper  which  has  been  diverted.  Small 
v.  Smith,  1  Den.,  583;  Ayrault  v.  McQueen,  32  Barb., 
305:  Boyd  v.  CumminRS,  17  N.  Y.,  101;  Essex  County 
Hank  v.  Russell,  29  N.  Y.,  673:  Park  Bank  v.  Watson, 
42  N.  Y.,  490;  S.  C.,  1  Am.  Rep.,  573. 
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of  another  debt  owing:  by  him,  cannot  be  enforced 
against  the  indorser  by  the  creditor,  to  whom  such 
transfer  is  made. 

Where  a  note  has  effected  the  substantial  purpose 
for  which  it  was  designed  by  the  parties,  an  accom- 
modation indorser  cannot  object  that  it  was  not  ef- 
fected in  the  precise  manner  contemplated  at  the 
time  of  its  creation  ;  but  where  a  note  has  been  di- 
verted from  its  original  destination,  and  fraudulent- 
ly put  in  circulation  by  the  maker  or  his  asrent,  the 
holder  cannot  recover  upon  it  against  an  accommo- 
dation indorser  without  showing  that  he  received  it 
insrood  faith,  in  the  ordinary  course  of  trade,  and 
paid  for  it  a  valuable  consideration. 

Receiving  the  transfer  of  a  note  as  collateral  se- 
curity for  the  payment  of  a  pre-existing  debt,  is  not 
taking  it  in  the  ordinary  course  of  trade,  and  for  a 
valuable  consideration,  as  between  the  creditor  and 
an  accommodation  indorser. 

Citations— 17  Johns.,  176 ;  4  Cow.,  567  ;  5  Wend.,  66, 
566 :  10  Johns..  231 ;  15  Johns.,  270;  2  Gall.,  233;  2  Wh., 
€6;  6  Wend.,  615;  1  Burr.,  452;  3  Burr.,  1526;  Doug., 
633 ;  1  Bos.  &  P.,  648 ;  4  Esp.,  56  ;  3  Barn.  &  C.,  466 ;  20 

Johns.,  637. 

« 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Orleans  Circuit  in  Mar.,  1830,  before  the 
Hon.    Addison   Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  by  the  plaintiffs,  as  the  indors- 
ees, against  the  defendant,  as  the  indorser  of  a 
promissory  note  made  by  William  Hughes  and 
Harry  Moor,  bearing  date  Sep.  30, 1826,forthe 
sum  of  $150,  payable  to  the  order  of  Gilbert 
Howell  and  David  Morris,  3  months  after  date, 
payable  and  negotiable  at  the  Bank  of  Ontario, 
in  Canandaigua.  Howell,  one  of  the  indorsers, 
was  sued  alone,  and  the  declaration  set  forth 
an  indorsement  only  by  him.  The  note  was  in- 
dorsed by  the  payees  for  the  accommodation 
1 7 1*]  of  the  drawers,  *and  was  made  and  in- 
dorsed for  the  express  purpose  of  taking  up  a 
previous  note  at  the  bank  at  Canandaigua, 
made  and  indorsed  by  the  same  parties  for  the 
accommodation  of  the  drawers,  and  which  was 
about  to  fall  due.  The  note  was  delivered  to 
Hughes,  one  of  the  drawers,  to  present  at  the 
bank  for  renewal  of  the  former  note  ;  it  was 
presented,  but*  the  bank  refused  to  receive  it. 
Hughes  then  proceeded  to  the  City  of  N.  Y., 
where  he  was  sued  by  the  plaintiffs  on  a  de- 
mand which  they  had  against  him  on  a  note 
for  $178.  Hughes  offered  the  plaintiffs  that  if 
they  would  stop  the  suit  against  him  he  would 
pay  the  costs,  and  turn  out  the  note  indorsed 
by  Howell  and  Morris  as  security  for  the  note 
that  they  held  against  him.  The  plaintiffs 
acceded  to  his  proposition  ;  he  paid  the  costs 
and  delivered  the  note  in  question  to  them, 
and  they  gave  him  a  receipt  acknowledging 
that  they  had  received  the  note  which,  when 
paid,  was  to  apply  on  their  note  against  him 
for  $178.  When  the  plaintiffs  took  the  note  in 
dorsed  by  the  defendant,  they  observed  that 
the  date  was  in  blank,  upon  which  Hughes 
said  that  he  would  fill  it  up,  and  did  so  in  their 
presence.  At  the  time  the  note  in  question  was 
delivered  to  the  plaintiffs,  Hughes  and  Moor 
had"  dissolved  partnership,  which  before  had 
existed  between  them,  and  they  were  insolvent, 
which  was  known  to  the  plaintiffs,  who,  how- 
ever, took  the  note  without  knowledge  of  the 
circumstances  under  which  it  was  made.  The 
indorsement  by  both  the  payees,  Howell  and 
Morris.was  proved,  and  the  defendant  objected 
to  the  note  being  read  in  evidence,  on  account 
of  the  variance  between  the  proof  and  declara 
tion  in  this  particular,  but  the  objection  was 
overrule!  The  judge  charged  the  jury  that  if 
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the  discharge  of  the  suit  formed  the  whole  or 
even  a  part  of  the  consideration  for  the  trans- 
fer of  the  note  by  Hughes  to  the  plaintiffs.they 
were  entitled  to  recover;  if,  however,  the  note 
was  received  by  the  plaintiffs  in  bad  faith, with 
knowledge  of  the  fraud,  or  under  circum- 
stances to  put  men  of  ordinary  prudence  on 
inquiry, the  defendant  was  entitled  to  a  verdict. 
The  jury  found  for  the  plaintiffs  for  the 
amount  of  the  note,  with  interest.  The  defend- 
ant moves  for  a  new  trial. 

*Mr.  C.  P.  Kirkland,  for  the  de-  [*172 
fendant. 

Mr.  Greene  C.  Bronson,  Alty-Oen.,  for 
the  plaintiffs. 

By  the  Court,  Sutherland.  J.  The  verdict 
of  the  jury  conclusively  exonerates  the  plaint- 
iffs from  all  fraud,  and  also  from  the  imputa- 
tion of  want  of  prudence  or  ordinary  discre- 
tion in  the  transaction.  But  the  question  still 
remains,  did  the  plaintiffs  acquire  this  note  in 
the  usual  course  of  trade  and  for  a  valuable 
consideration,  within  the  meaning  of  those 
terms,  when  applied  to  the  class  of  cases  to 
which  this  belongs  ?  This  note  has  not  an- 
swered the  object  for  which  it  was  indorsed  by 
the  defendant;  it  was  not  intended  for  the  ben- 
efit of  the  makers  generally,  but  for  the  special 
purpose  of  being  substituted  for  or  enabling 
the  makers  to  take  up  another  note  which  the 
defendant  had  indorsed  for  them,  and  which 
was  about  falling  due.  The  indorsers  did  not 
intend  to  extend  their  responsibility  for  the 
makers,  but  to  substitute  the  one  note  for  the 
other.  Where  a  note  has  effected  the  substan- 
tial purpose  for  which  it  was  designed  by  the 
parties,  an  accommodation  indorser  cannot  ob- 
ject that  it  was  not  effected  in  the  precise  man- 
ner contemplated  at  the  time  of  its  creation. 
Upon  that  principle,  the  case  of  Powell  v.  Wat- 
ers, 17  Johns.,  176  ;  Bk,  of  Chenango  v.  Hyde, 
4  Cow.,  567,  and  Bk.  of  Rutland  v.  Buck,  5 
Wend.,  66,  were  decided.  See,  also,  2  Gall., 
233;  Uoolidge  v.  Payson,  2  Wh.,66.  But  where 
a  note  has  been  diverted  from  its  original  des- 
tination, and  fraudulently  put  in  circulation 
by  the  maker  or  his  agent,  the  holder  cannot 
recover  upon  it  against  an  accommodation  in- 
dorser, without  showing  that  he  received  it  in 
good  faith,  in  the  ordinary  course  of  trade,  and 
paid  for  it  a  valuable  consideration.  Woodhull 
v.  Holmes,  10  Johns.,  231  ;  Skilding  v.  Warren, 
15  Id.,  270;  Brown  v.  Taber,  5  Wend.,  566; 
Valletta.  Parker,  6  Id.,  615,  and  authorities 
cited  in  those  cases. 

That  it  was  an  act  of  gross  fraud  in  Hughes 
to  put  this  note  in  circulation,  is  not  and  can- 
not be  denied  ;  and  the  only  question  is, wheth- 
er the  plaintiffs  took  it  in  the  ordinary  course 
*of  trade,  and  paid  for  it  a  valuable  [*173 
consideration.  The  whole  weight  of  authority 
and  every  consideration  of  justice  and  equity 
are  against  the  plaintiffs  OD  this  point.  Miller 
v.  Race,  1  Burr. ,  452  ;  Grant  v.  Vauglian,  3  Id. , 
1526  ;  Peacock  v.  Rhodes,  Doug.,  633;  Collins 
v.  Martin,  1  Bos.  &  P. ,  648  ;  Lawson  v.  Weston, 
4  Esp.  N.  P.,  56  ;  Gill  v.  Cubitt,  3  Barn  &  C., 
466.  In  Coddington  v.  Bay^Q  Johns.,  637,  the 
English  cases  upon  this  branch  of  the  law  are 
very  fully  and  ably  reviewed.  The  circum- 
stances of  that  case  and  the  one  at  bar  are  very 
similar,  and  the  principles  established  there  are 
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decisive  of  this  case.  The  Coddingtons  were 
the  holders  of  negotiable  paper,  which  they 
had  received  from  Randolph  and  Savage  as 
security  against  certain  responsibilities  which 
they  had  assumed  for  them.  The  notes  thus 
passed  to  the  Coddingtons  had  been  received 
by  Randolph  and  Savage,  in  payment  for  a  ves- 
sel belonging  to  Bay,  which  they  as  his  agents 
had  sold  for  him.  The  notes,  though  payable 
to  Randolph  and  Savage,  were  in  fact  the 
property  of  Bay  ;  Bay  filed  his  bill  to  compel 
the  Coddingtons  to  account  to  him  for  such  of 
the  notes  as  had  been  paid,  and  to  surrender 
such  as  still  remained  in  their  hands.  The  Cod- 
dingtons took  the  notes  in  good  faith,  without 
any  knowledge  of  or  reason  to  suspect  the 
fraud.  The  case,  therefore,  depended  upon 
precisely  the  same  principles  as  though  Bay 
had  been  an  accommodation  indorser  upon  pa- 
per fraudulently  put  in  circulation,  and  the 
action  had  been  brought  against  him  by  the 
Coddingtons  in  that  capacity,  and  so  it  was 
considered  by  the  court ;  and  it  was  held  that 
the  Coddingtons  did  not  receive  the  notes  in 
the  usual  course  of  business,  nor  pay  for  them 
a  valuable  consideration,  within  the  legal  im- 
port of  those  terms.  The  only  distinction  be- 
tween that  case  and  the  present  is,  that  the 
Coddingtons,  when  they  received  the  notes 
from  Randolph  and  Savage,  had  no  subsisting 
demand  then  due  against  them,  but  were  only 
liable  for  notes  lent  to  and  indorsed  for  them; 
but  that  circumstance  is  not  important,  and  no 
weight  was  attached  to  it  in  the  opinions  de- 
livered in  the  case.  They  proceeded  upon  the 
broad  ground,  that  receiving  these  notes  for  a 
174*]  pre-existing  *debt  was  not  receiving 
them  in  the  usual  course  of  business,  and  for 
a  valuable  consideration.  Judge  Spencer  says  : 
"  I  understand  by  the  usual  course  of  trade, 
not  that  the  holder  shall  receive  the  bills  or 
notes  thus  obtained  as  securities  for  antecedent 
debts,  but  that  he  shall  take  them  in  his  busi- 
ness, and  as  payment  for  a  debt  contracted  at 
the  time."  And  again  he  says  :  "  All  the  cases 
cited  have  been  decided  on  the  ground  that  the 
notes  or  bills  were  taken  in  the  usual  course 
of  trade,  and  for  a  present  consideration  paid. 
Not  one  of  the  cases  is  like  the  present,  where 
notes  or  bills  thus  passed  were  received  in  se- 
curity of  an  antecedent  debt."  Judge  Wood- 
worth  says  :  "Although  the  rule  is  laid  down 
generally,  that  the  holder  will  be  protected 
where  the  bill  or  note  is  taken  in  the  usual 
course  of  trade,  and  for  a  fair  and  valuable 
consideration,  without  notice,  yet  in  every 
case  it  appears  that  the  holder  gave  credit  to 
the  paper,  received  it  in  the  way  of  business, 
and  gave  money  or  property  in  exchange,  and 
the  observation  is  fully  sustained  by  the  En- 
glish cases  already  cited.  Something  must  be 
paid  in  money  or  property,  or  some  subsisting 
debt  satisfied,  or  some  new  responsibility  in- 
curred, in  consequence  of  the  transfer  or  the 
paper."  Viele,  Senator,  says  .  "  Though  an 
indemnity  for  prior  responsibilities  may  be  a 
sufficient  consideration  for  some  purposes,  and 
between  parties,  etc.,  yet  it  cannot  be  taken  as 
sufficient  in  principle  to  bar  the  owner  of  his 
title  by  a  fraudulent  transfer,"  And  Judge 
Woodworth  says:  "The  rule  is  not  satisfied, 
if  enough  is  shown  to  make  out  a  consideration 
as  between  the  holder  and  the  agent  who  as- 


signed  or  transferred  the  paper.  If  nothing 
more  is  required,  the  appellants  must  prevail ; 
for  the  notes  were  passed  for  the  indemnity  of 
the  Coddingtons,  and  so  far  as  Randolph  and 
Savage  are  concerned,  that  formed  a  good  con- 
sideration." So  in  this  case,  as  between  the 
plaintiffs  and  Hughes,  the  discontinuing  the 
suit  against  him  and  his  prior  indebtedness 
were  a  good  consideration  for  the  transfer  of 
the  note  in  question.  But  they  do  not  consti- 
tute that  valuable  consideration  which  the  pol- 
icy of  the  law  requires  in  order  to  sustain  an 
action  against  an  indorser  under  the  circum- 
stances of  this  case. 

*The  charge  of  the  judge  was  erro-  [*175 
neous,  and  a  new  trial  must  be  granted  ;  and 
as  my  opinion  goes  to  the  foundation  of  the 
plaintiff's  action,  it  is  unnecessary  to  consider 
the  other  points  whtch  arose  at  the  trial. 

New  trial  granted  ;  costs  to  abide  the  event. 

Accommodation  Paper  —  Liability  of  Indorser. 
Followed— 9  Daly,  448.  Cited  in— 7  Paige,  629 :  17  N. 
Y.,  104  ;  45  N.  Y.,  765 ;  !73  N.  Y.,  274  (29  Am.  Rep., 
144) :  76  N.  Y.,  282 ;  4  Barb.,  310 ;  32  Barb.,  308 ;  43 
Barb.,  393;  43  How.  Pr.,  424  :  12  Abb.  N.  S.,  425;  14 
Abb.  N.  S.,379;  7  W.  Dig.,  301;  31  Am.  Dec.,  589  (10 
Yerg.,  417). 

Precedent  debt— Receiving  note  in  payment  of.  Ap- 
plied—23  Wend.,  314.  Disapproved— 1  Woods,  532. 

Cited  in— 6  Hill,  97  ;  7  Paige,  629 ;  3  Edw..  184  ;  2 
Sandf .  Ch.,  171;  65  N.  Y.,  441;  24  Barb.,  563 ;  31  Barb., 
189;  2  Sandf.,  155 ;  34  Super.,  68,387  ;  29  Am.  Dec.,  318 
(11  Conn.,  388) ;  41  Am.  Dec.  73  (6  Ala.,  639) ;  9  Am. 
Rep.,  557  (29  Wis.,  218). 


TAPPAN  v.  BROWN. 

Construction  of  Act  against  Buying  and  Selling 
Offices — Agreement  to  Receive  a  Fixed  Salary, 
the  Occupant  of  such  Office  being  Legally  En- 
titled to  Fees. 

Where  a  person  receives  a  deputation  to  a  public 
office.which  entitles  him  by  statute  to  a  certain  per- 
centage upon  the  fees  and  emoluments  of  the  office 
of  his  principal,  and  on  receiving  his  appointment, 
enters  into  an  agreement  to  perform  the  duties  of 
his  office  at  a  fixed  salary,  such  agreement  being  in 
violation  of  the  Act  against  Buying  and  Selling  Of- 
fices, is  void,  although  it  be  not  certain  that  the 
stipulated  sum  would  be  less  than  the  percentage 
allowed  by  law. 

Where  such  corrupt  agreement  has  been  entered 
into,  although  the  duties  of  the  office  have  been 
faithfully  performed  by  the  deputy,  no  action  lies 
by  him  against  his  principal  for  the  recovery  of  his 
portion  of  the  fees  and  emoluments  received  by  the 
principal- 
Citations— 1  R.  L.,  109;  5  Bac.  Abr.,  tit.  Officers,196; 
1  Bos.  &  P.,  296,  301 ;  2  R.  L.,  322,  sec.  6 ;  25  Charles 
II.;  1  Hawk.,  16, 17 ;  5  Wend.,  231. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Brown  was  the  public  inspector 
of  flour  and  meal  in  the  City  of  N.  Y.,  and 
Tappan  was  one  of  his  deputies  from  Mar.  15, 
1827,  to  Apr.  5,  1828.  Tappan  brought  an  ac- 
tion of  assumpsit  against  Brown,  claiming  to 
recover  25  per  cent,  of  the  fees  of  office  re- 


NOTK.— Buying  and  selling  office.  In  connection 
with  the  above  case  of  Tappan  v.  Brown,  see  Becker 
v.  Ten  Eyck,  6  Paige,  68;  Mott  v.  Robbins,  1  Hill,  21; 
Stewart  v.  Glentworth.  1  N.  Y.  Leg.  Obs.,  212;  Gray 
v.  Hook,  4  N.  Y.,  449;  Godolphin  v.  Tudor,  2  Salk., 
468;  Garforth  v.  Feron,  1  H.  Bl.,  328;  Layng  v.  Paine, 
Willes,  571. 

Votes  obtained  tftrouofc  the  MfuHdato'a  promise  to 
perform  the  duties  of  the  office  at  less  than  the  legal 
salary  may  be  rejected.  State  v.  Purdy,  36  Wis.,  218; 
8.  C.,  17  Am.  Rep.,  485. 
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ceived  by  Brown  during  the  above  period, 
which  claim  amounted  to  upwards  of  $2,500. 
By  the  Act  Regulating  the  Inspection  of  Flour 
and  Meal,  the  Inspector  in  the  City  of  N.  Y. 
is  authorized  to  appoint  as  many  deputies  as 
he  thinks  proper  to  assist  him  in  the  execution 
of  his  office,  and  to  displace  them  at  pleasure; 
and  by  the  same  Act  he  is  required  to  pay  to 
his  deputy,  if  he  employs  only  one,  33£  per 
cent,  of  the  net  amount  of  the  fees  and  emolu- 
ments to  which  he  is  entitled  by  virtue  of  the 
Act ;  and  where  two  deputies  are  employed,  25 

Eer  cent,  of  the  same  to  each  of  them.  2  It. 
.,  320,  sec.  1,  6.  There  was  evidence  that  two 
sons  of  the  defendant  and  one  Hicks  had  been 
appointed  deputies  previous  to  the  appoint- 
ment of  the  plaintiff  ;  that  one  of  the  sons  re- 
ceived one  third  of  all  the  fees,  and  the  other 
176*]  a  salary  of  *$900  per  annum  ;  that  the 
plaintiff  had  agreed  to  serve  as  a  deputy  in- 
spector for  a  salary  of  $500  per  annum  ;  and 
that  Hicks  was  to  receive  $2  per  day  as  a  com- 
pensation for  his  services.  It  was  proved  that 
the  defendant  had  paid  $409  to  the  plaintiff, 
and  that  the  balance  of  the  sum  of  $500  had 
been  paid  into  court.  The  defendant  had  a 
verdict,  upon  which  judgment  was  entered, 
after  an  application  to  the  court  below  for  a 
new  trial,  which  was  refused  ;  and  the  case 
being  turned  into  a  bill  of  exceptions,  was 
brought  by  the  plaintiff  into  this  court  by  writ 
of  error. 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error, 
contended  that  from  the  bill  of  exceptions  it  was 
manifest  that  Brown  had  only  two  deputies,  of 
whom  Tappan  was  one  ;  and  that  by  the  Act 
against  Buying  and  Selling  Offices,  1  R.  L. , 
109,  sec.  1,  the  agreement  that  Tappan  should 
receive  a  salary  of  only  $500  instead  of  one 
fourth  of  the  fees  and  emoluments  of  office, 
was  void  ;  that  notwithstanding  that  the  agree- 
ment was  void,  the  appointment  of  Tappan  as 
a  deputy  was  valid,  and  continued  so  until 
conviction  and  judgment  of  forfeiture  :  and 
that  all  official  acts  done  by  him  are  by  the  last 
cited  Act  valid,  notwithstanding  they  were  per- 
formed under  an  appointment  contrary  to  the 
Act.  He  also  insisted  that  the  rule  that  the 
parties  are  in  pari  delicto  did  not  apply  to  this 
case.  The  plaintiff,  by  his  services,  earned  the 
fees  and  emoluments," and  one  fourth  of  their 
amount  belonged  to  him  by  the  express  pro- 
visions of  the  Statute,  which  portion  was  re- 
ceived by  the  defendant,  not  as  his  own,  but 
as  the  money  of  the  plaintiff.  Admitting  that 
such  moneys  were  received  in  pursuance  of  an 
illegal  agreement,  still  the  defendant,  cannot 
hold  them  as  against  the  plaintiff  ;  for  it  is  a 
well  settled  rule,  that  when  one  person  re- 
ceives money  to  the  use  of  another  on  an  ille- 
gal contract,  he  is  not  allowed  to  retain  it,  but 
must  pay  it  over  to  the  person  for  whose  use  he 
receives  it.  2  Com.  Cont.,  113;  Tenant  v.  Etti- 
ot,  1  Bos.  &  P.,  3  ;  Farmer  v.  Russell,  Id.,  296. 
The  plaintiff  need  not  resort  to  the  illegal  con- 
tract in  support  of  his  action  ;  he  relies  upon 
the  contract  which  the  law  implies,  that  the 
party  receiving  money  belonging  to  another 
shall  pay  it  to  him  to  whom  it  belongs. 
1 7  7*J  *Mr.  W.  M.  Price,  for  the  defend- 
ant in  error.  If  at  the  time  of  the  appointment 
of  the  plaintiff  there  were  already  two  deputies, 
the  Statute  provisions  for  compensation  were 
WEND.  9. 


exhausted,  and  the  defendant  was  at  liberty  to 
contract  with  the  plaintiff  upon  such  terms  as 
he  saw  fit.  The  verdict  was  subject  to  the 
opinion  of  the  court  below,  and  it  has  adjudged 
that  two  persons  were  appointed  deputies  pre- 
vious to  the  plaintiff's  appointment.  But  if 
otherwise,  the  plaintiff's  claim  rests  upon  his- 
appointment,  and  having  entered  into  an  agree- 
ment forbidden  by  law,  he  is  declared  by  the 
Statute  disabled  from  holding  his  appointment. 
No  title  to  the  office  ever  vested  in  him,  and 
consequently  no  proceeding  to  devest  was  nec- 
essary. The  saving  clause  in  the  Statute  as  to 
the  validity  of  the  acts  of  the  officer  is  not  for 
his  benefit,  but  for  that  of  the  public.  The 
cases  cited  on  the  other  side  do  not  support 
the  plaintiff;  the  fees  and  emoluments  of  the 
office  of  inspector  were  not  received  to  the  use 
of  the  plaintiff;  he  had  no  title  to  them,  for  that 
was  devested  eo  instanti  the  appointment  was 
conferred. 

By  the  Court,  Nelson,  J.  It  is  conceded  by 
the  counsel  on  both  sides  that  the  agreement 
between  the  parties  comes  with  the  Act  against 
Buying  and  Selling  Offices,  1  R.  L.,  109;  the 
1st  section  of  which  provides,  that  if  any  per- 
son bargain  or  sell  any  office  or  deputation  of 
any  office,  or  receive,  have  or  take  any  money, 
or  fee  or  profit,  directly  or  indirectly,  or  take 
any  promise  or  covenant,  etc.,  to  receive  any 
money,  fee,  etc.,  for  any  office,  or  deputation 
of  any  office,  or  to  the  intent  that  any  person 
should  have,  or  enjoy  the  office,  or  deputation 
of  any  office,  every  such  person  who  shall  bar- 
gain, etc.,  shall  not  only  lose  and  forfeit  such 
office,  and  the  right  to  appoint  deputies  ;  but 
every  person  who  shall  give  or  pay  any  sum  of 
money  or  fee,  or  make  any  promise,  agree- 
ment, etc.,  for  any  such  office  or  deputation, 
shall  immediately  on  paying  such  money  or 
fee,  or  on  making  such  promise  or  agreement 
to  pay,  be  adjudged  a  disabled  person,  in  law, 
to  all  intents  and  purposes/to  have,  exercise  or 
enjoy  such  office  or  deputation ;  and  every  such 
bargain, sale,  promise,  agreement,  etc.,  shall  be 
void.  The  2d  section  confirms  all  acts  of  such 
officers  or  *deputies  while  discharging  [*178 
the  duties  of  the  office,  until  displaced. 

There  can  be  no  doubt  the  agreement  in  this 
case  comes  within  the  spirit,if  not  the  letter  of 
the  1st  section  above  recited.as  it  secures  to  the 
inspector  the  excess  of  the  fees  or  perquisites 
fixed  by  law  as  a  compensation  to  the  deputy, 
over  and  above  the  $500  agreed  to  be  received. 
It  was  notorious  that  the  Statute  compensation 
vastly  exceeded  the  sum  stipulated  by  the  par- 
ties,and  the  agreement  no  doubt  was  made  upon 
that  basis;  but  if  by  possibility  the  former  might 
exceed  the  latter,  the  agreement  is  corrupt,  as 
affording  a  chance  to  the  inspector  of  receiving, 
in  the  language  of  the  Statute,  money,  fee,  re- 
ward or  profit  for  making  the  deputation,  or 
for  exacting  an  agreement"  by  which  he  might 
receive  such  money  or  profit.  The  Act  that 
denounces  as  void  the  agreement  which  secures 
to  the  inspector  a  reward  for  making  the  ap- 
pointment of  a  deputy,  of  itself  includes  a  de- 
nunciation of  an  agreement  which  secures  by 
possibility  such  reward.  The  principle  is  the 
same,  and  the  difference  only  in  degree,  and 
such  has  been  the  decisions  under  this  Act  in 
the  English  courts.  5  Bac.  Abr.,  tit.  Officers. 
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196,  and  cases  cited.  It  is  equally  clear  to  me, 
that  the  appointment  of  the  plaintiff  to  the 
office  of  deputy  is  so  connected  and  interwoven 
with  this  corrupt  agreement  that  it  is  impossi- 
ble for  the  court,  upon  any  sound  construction, 
to  separate  them.  The  one  was  the  consequence 
of  the  other.and  so  understood  and  intended  by 
both  parties;  and  to  permit  the  plaintiff  to  re- 
cover the  Statute  compensation, would  be  only 
disaffirming  a  part  of  the  illegal  agreement  and 
confirming  the  residue.  It  would  be  confirming 
the  defendant's  part  of  it,  to  wit:  the  appoint- 
ment, and  disaffirming  the  plaintiff's,  to  wit : 
that  part  which  secured  the  reward  for  the 
office.  I  do  not  say  that  one  part  was  the  con- 
sideration for  the  other,  technically  speaking, 
but  the  whole  was  o,ue  entire  arrangement,  and 
if  one  part  is  void  'the  whole  must  be.  The 
parties  are,  therefore,  in  pan  delicto,  and  the 
law  will  help  neither. 

I  have  examined  attentively  the  cases  in  1 
Bos.  &  P. ,  3  and  296,  so  much  relied  upon  by 
the  counsel  for  the  plaintiff,  but  cannot  think 
them  applicable  to  the  case.  In  the  first  case, 
179*]  *the  defendant,  a  broker,  effected  an 
insurance  for  the  plaintiff  on  a  ship,  which  was 
void  under  an  Act  of  Parliament;  the  ship 
was  lost,  and  the  underwriters  paid  the  insur- 
ance money  over  to  the  defendant,  for  the 
plaintiff.  The  defendant  refused  to  pay  it  to 
the  plaintiff,  setting  up  the  illegality  of  the 
insurance;  an  action  for  money  had  and  re- 
ceived was  brought,  and  the  plaintiff  recov- 
ered. The  true  ground  of  this  recovery,  I  con- 
sider, as  given  by  Heath,  J.,  in  Farmer  v.  Eiis- 
sell,  1  Bos.  &  P.,  296,  "  that  whether  the  con- 
sideration be  good  or  bad,  a  man  may  recover 
his  own  money."  In  both  the  cases  in  Bos.  & 
P.  one  of  the  parties  to  the  illegal  contract  had 
paid  over  the  money  for  the  plaintiff  to  his 
agent, which  was  the  same  in  judgment  of  law 
AS  if  it  had  been  paid  directly  to  him;  the  il- 
legal contract  was  out  of  the  question,  and  the 
rule  pan  delicto  did  not  apply,  though  Rooke, 
J.,  in  Farmer  v.  Russell,  who  dissented,  gives 
some  strong  reasons  against  the  recovery,  on 
the  ground  of  the  defect  of  the  plaintiff's  title 
to  the  money. 

In  this  case,  there  is  no  pretense  for  saying 
that  an  action  for  money  had  and  received 
would  lie  for  these  fees,  or  that  the  defendant 
has  received  any  money  belonging  to  the  plaint- 
iff, in  that  sense  of  the  term.  The  whole  fees 
of  the  office  belong  to  the  inspector  by  the  terms 
of  the  Act,  2  R.  L.,  322,  sec.  6,  one  part  of 
them  as  much  as  another,  and  he  is  indebted 
to  the  deputy  for  his  compensation;  the  per 
cent,  is  given  in  the  Statute  merely  as  a  rule  to 
ascertain  the  amount  of  it.  The  plaintiff  could 
only  recover  for  work,  labor  and  services  ren- 
dered as  deputy,  not  for  money  had  and  re- 
ceived. It  is  true,  in  this  case,  the  amount  of 
compensation  given  by  the  Statute  which  the 
plaintiff  is  seeking  to  recover,  is  independent 
of  the  illegal  agreement,  because  it  required 
none  to  fix  it;  but  the  title  to  it,  which  will  be 
more  fully  examined  under  another  head,  can 
only  be  supported  by  that  agreement.  As  be 
fore  remarked,  the  one  cannot  be  separated 
from  the  other.  Not  so  in  the  cases  above  re- 
ferred to;  there  the  title  to  the  money  could 
not  be  questioned  or  litigated;  it  was  conceded 
by  paying  over  the  money  for  the  benefit  of  the 


plaintiff,  and  upon  that  ground  the  cases  were 
decided.  This  is  admitted  by  Ch.  J.  Eyre,  1 
Bos.  &  P.,  301,  when  he  says,  "  if  *it  [*18O 
be  possible  to  mix  the  original  transaction  with 
the  contract  on  which  the  action  is  brought,  I 
agree  with  my  brother  Rooke  in  all  his  con- 
clusions." 

But  besides  the  ground  upon  which  the  de- 
cision of  the  court  below  was  placed,  and  which 
I  have  already  examined,  there  is  another  I 
deem  entirely  decisive  of  this  case,  which  is, 
that  the  whole  shows  the  plaintiff  has  no  right 
or  title  to  these  fees,  or  any  other  compensa- 
tion for  his  services  as  deputy-inspector,  be- 
cause, as  regards  every  other  consideration  ex- 
cept the  rights  of  the  public  or  third  persons, 
he  was  not  a  deputy-inspector  after  the  cor- 
rupt agreement.  The  inspector  was  incapable 
of  making  the  appointment,  and  the  plaintiff 
of  receiving  it,  by  the  strongest  terms  that 
could  be  used  in  the  Act.  The  former,  it  is  de- 
clared, shall  "forfeit  his  office,  and  the  gift  or 
nomination  of  such  deputation, "and  the  latter 
"shall  be  adjudged  a  disabled  person  in  law," 
to  all  intents  and  purposes.  The  2d  section  was 
intended  only  to  confirm  their  official  acts,  so 
far  as  the  public  or  third  persons  were  con- 
cerned, but  not  to  secure  to  the  parties  the  per- 
quisites or  profits  of  an  office  which  they  were 
exercising  under  an  arrangement  so  effectually 
denounced.  Neither  party  has  any  merits  or 
claim  to  compensation,  and  the  whole  policy 
of  the  Act  forbids  it.  Whether  an  officer  de 
facto,  who  is  in  the  exercise  of  his  office  in  good 
faith,  believing  his  appointment  valid,  can  re- 
cover the  legal  compensation  for  his  services, 
it  is  not  necessary  now  to  decide.  -I  doubt 
whether  he  can.  Our  Act  against  the  Sale  of 
Offices  is  taken  substantially  from  the  5th  and 
6th  Edw.  VI.,  which  may  be  seen  at  large  in  5 
Bac.  Abr.,  p.  193,  tit.  Offices  and  Officers.  I 
have  seen  no  cases  upon  this  point  decided  un- 
der that  Act;  but  the  25  Charles  II.,  commonly 
called  the  Test  Act,  is  so  far  analogous,  that  I 
consider  the  decisions  under  it  as  entirely  ap- 
plicable to  the  Act  under  consideration.  By 
that  Act,  all  officers,  civil  and  military,  with 
exceptions  mentioned,  and  all  who  have  any 
fee,  etc.,  shall  take  the  oaths  of  allegiance  and 
supremacy  and  test  the  next  term,  and  receive 
the  sacrament  within  three  months,  etc.,  and 
in  case  of  neglect,  shall  be  disabled  to  hold  the 
said  offices.  It  has  been  decided  under  this 
Act,  that  the  persons  disabled  to  hold  the  offices 
by  not  complying  with  -its  provisions  within 
the  specified  time,  lose  *their  right  to  [*1  81 
the  profits  thereof,  from  the  time  such  disabil- 
ity begins,  which  is  at  the  expiration  of  the 
time  to  qualify  mentioned  in  the  Act;  and  as  to 
the  validity  of  their  acts,  the  only  doubt  which 
seems  ever  to  have  existed  was,  whether  the 
official  acts  of  such  officers  were  valid  for  any 
purpose  under  the  strong  language  of  the  Stat- 
ute. It  is,  however,  decided  that  their  acts, 
while  under  such  disability,  may  be  valid  as 
to  the  public  or  third  persons.  Bac.  Abr.,  tit. 
Offices  and  Officers,  190;  1  Hawk.,  16,  17;  see, 
also,  5  Wend.,  231.  The  decisions  under  this 
English  Act  must  of  course  have  related  to  the 
fees  and  official  acts  of  the  officers  before  con- 
viction and  judgment  of  forfeiture  ;  for  after 
that,  there  could  have  been  no  question  as  to 
either.  As  before  stated,  it  is  most  manifest 
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that  the  3d  section  confirming  the  acts  of  the 
officers  while  thus  disabled,  was  for  the  con- 
venience and  protection  of  the  public,  and 
should  not  be  so  construed  as  to  protect  parties 
who  have  so  grossly  violated  the  law.  It  would 
be  absurd,  and  a  reflection  upon  the  Legisla- 
ture, to  believe  that  after  having  so  carefully 
guarded  appointments  to  office,  and  so  justly 
denounced  corruption  by  the  penalty  of  forfeit- 
ure, they  should  specially  provide  for  the  pro- 
tection of  the  transgressor,  and  the  security  to 
him  of  the  emoluments  of  the  office,  till  his  in- 
iquity was  discovered. 

On  either  ground  above  stated,  I  am  of  opin- 
ion the  plaintiff  cannot  recover. 

Judgment  of  the  court  below  affirmed,  with  sin- 
gle costs. 

Cited  in-19  Wend.,  303;  1  Hill,  22;  6  Paige,  73;  6 
Barb.,  403 ;  17  Wis.,  333 ;  25  Ind.,  542  n. ;  39  Am.  Hep., 
20  (65  Ala.,  610). 
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False  Pretenses — Obtaining  an  Indorsement  to 
Promissory  Note  by.  within  Statute,  when  Act- 
ually Used — Pleading — Indictment —  Contents 
— Fraud  Indictable  at  Common  'Law — Prac- 
tice. 

The  obtaining  of  an  indorsement  to  a  promissory 
note  by  false  pretenses  and  with  a  fraudulent  in- 
tent, and  which  the  party  obtaining1  it  has  actually 
used  for  his  own  benefit,  is  within  the  spirit  of  the 
Act  rendering1  punishable  the  obtaining  by  false 
pretense  money,  goods  or  chattels  or  other  effects ; 
the  words  "other  effects"  in  our  statute  are  equiva- 
lent to  the  words  "or  other  valuable  things"  In  the 
British  Act. 

Whether  a  note  or  indorsement  of  which  no  use 
has  been  made,  can  be  considered  either  money, 
goods,  chattels,  other  effects  or  valuable  thing— 
qurere. 

By  the  Revised  Statutes,  the  obtaining  by  false 
pretense  the  signature  of  a  person  to  a  written  in- 
strument, is  classed  with  the  obtaining  of  money  by 
false  pretense. 

It  is  not  necessary  to  negative  all  the  pretenses 
set  forth  in  an  indictment  for  obtaining  property  in 
violation  of  this  statute ;  but  those  relied  on  by  the 
pleader,  and  which  he  expects  to  prove  were  false, 
must  be  specifically  and  directly  negatived ;  it  is, 
however,  sufficient  to  prove  one  of  several  assign- 
ments in  a  count. 

A  fraud,  to  be  indictable  at  common  law,  must  be 
such  as  affects  the  public  or  is  calculated  to  defraud 
numbers,  and  which  ordinary  care  and  caution  can- 
not guard  against ;  as  the  use  of  false  weights  and 
measures,  defrauding  another  under  false  tokens  or 
by  a  conspiracy  to  cheat. 

Where  the  fraud  at  common  law  is  charged  to  have 
been  effected  by  means  of  a  false  token,  the  token 
must  be  such  as  indicates  a  general  intent  to  de- 
fraud ;  a  mere  privy  token,  or  counterfeit  letters  in 
other  men's  names,  seem  not  to  come  within  the 
meaning  of  the  term  "false  token"  as  used  at  com- 
mon law. 

A  Court  of  Oyer  and  Terminer,  after  quashing  an 
indictment,  may,  at  a  subsequent  term,  give  leave 
to  the  public  prosecutor  to  make  up  a  record  as  if 
Judgment  had  been  rendered  for  the  defendant  on 
demurrer,  for  the  purpose  of  enabling  him  to  sue 
out  a  writ  of  error ;  and  should  such  leave  be  re- 
fused, this  court  will  award  a  mandamus. 

Citations— 2  Burr.,  1127 ;  3  T.  R.,  104 ;  6  Mod.,  42.;  1 
Salk..  379 ;  6  T.  R.,  565 ;  1  East,  185 ;  2  Str.,  866 ;  2 
East's  Cr.  L.,  816,  817,  830  :  7  Johns..  201 ;  12  Johns., 
292;  3  Chit.  C.  L.,  762,  995,  997-999;  Cowp.,  323:  38 
Hen.  8,  ch.  1 ;  2  Ld.  Raym.,  886, 1466;  1  R.  L..  410,  sec. 
13 ;  Stats.  33  Hen.  VIII. ;  30  Geo.  II. ;  52  Geo.  III. ;  2 
R  S.,  677 ;  2  Chit.  Cr.  L.,  163,  311 ;  2  Maule  &  S.,  379 ; 
2  Camp.,  138;  Cro.  Ch.,622;  2  Johns.  Cas.,215;  19 
Johns.,  247  ;  2  Wend.,  631 ;  1  Chit.  Cr.  L.,  246, 300. 

T?  RROR  from  the  Rensselaer  Oyer  and  Ter- 
J-J  miner.  The  defendant  was  indicted  for 
obtaining  the  indorsement  of  one  Augustus 
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Filley  to  certain  promissory  notes  by  false  pre- 
lenses.  The  indictment  on  the  motion  of  the 
defendant  was  quashed,  and  at  a  subsequent 
session  of  the  court,  the  district  attorney  of  the 
County  of  Rensselaer,  for  the  purpose  of  en- 
abling him  to  remove  the  case  into  this  court 
by  writ  of  error,  was  permitted  by  the  Oyer 
and  Terminer  to  make  up  a  record,  stating 
judgment  to  have  been  rendered  for  the  de- 
fendant as  on  demurrer  *to  the  indict-  [*183 
ment.  The  indictment  contained  three  counts: 
in  the  first  of  which  it  was  stated,  that  May  11, 
1827,  Filley  was  the  indorser  of  Stone  on  eight 
promissory  notes  discounted  at  the  Farmers' 
Bank,  Troy,  amounting  together  to  the  sum  of 
$5,428.51,  and  that  at  the  same  time  Stone  was 
indebted  to  Filley  in  the  sum  of  $3,000,  besides 
the  above  responsibilities  assumed  by  Filley  as 
indorser;  that  Stone,  contriving  and  intending 
to  cheat  and  defraud  Filley  of  his  moneys  and 
effects,  falsely  pretended  to  Filley  that  he, 
Stone,  had  contracted  to  sell  a  paper-mill  be- 
longing to  him  to  oneC.  Pickering,  of  Boston, 
for  the  sum  of  $16,000,and  was  to  deliver  pos- 
session of  the  same  to  Pickering  on  the  first 
day  of  June,  then  next,  at  which  time  Picker- 
ing was  to  pay  him  $11,000  in  cash,  and  secure 
the  residue  by  bond  and  mortgage  on  the  paper- 
mill;  that  he,  Stone,  had  entered  into  a  writ- 
ten contract  with  Pickering  relative  to  the  said 
sale,  and  showed  the  same  to  Filley,  which 
purported  to  be  a  contract  containing  the  above 
stipulations,  and  contained  a  clause  by  which 
the  party  failing  to  perform  bound  himself  to 
forfeit  the  sum  of  $500  as  liquidated  damages; 
that  Stone  pretended  to  have  received  two  let- 
ters from  Pickering,  and  showed  the  same  to 
Filley,  one  of  which  purported  to  be  a  letter 
desiring  Stone  to  increase  the  forfeiture  in  the 
contract  to  $1,000,  and  the  other  purported  to 
be  a  letter  from  Pickering,  stating  that  he  had 
inclosed  in  the  same,  $500  in  bank-bills,  by 
way  of  earnest  money  to  bind  the  bargain  for 
the  sale  of  the  paper  mill;  that  Stone,  to  induce 
Filley  to  indorse  a  note  for  him  for  the  sum  of 
$5,000,  pretended  that  he  wanted  such  indorse- 
ment to  enable  him  to  take  up  the  eight  notes 
before  indorsed  by  Filley;  and  also  pretended 
that  he  had  paid  and  taken  up  three  promis- 
sory notes  of  $1,000  each,  lent  by  Filley  to 
Stone,  and  which  had  been  negotiated  to  J.  P. 
Cushmaa,  Esq.,  and  which  Filley  had  become 
liable  to  pay;  and  also  pretended  that  if  Filley 
would  indorse  the  said  note  for  $5,000,  the 
same  would  be  met  and  paid,  and  also  all  other 
demands  which  Filley  had  against  Stone  should 
be  paid  out  of  the  first  payment  to  be  made  by 
Pickering,  June  1,  then  next.  By  means  of 
which  false  pretenses,  Stone  then  and  there, 
on,  etc.,  at,  etc.,  induced  Filley  to  indorse  a 
note  for  $5,000,  *made  by  Stone,  pay-  [*184 
able  to  Filley  thirty  days  after  date,  at  the 
Farmer's  Bank,  and  obtained  the  indorsement 
of  Filley  upon  the  note,  which  note  was  after- 
wards, to  wit:  on,  etc.,  at,  etc..  duly  protested 
for  non-payment,  and  Filley,  as  the  indorser 
thereof,  made  liable,  and  became  and  was  liable 
and  fixed  as  indorser,  and  obliged  to  pay  and 
did  pay  the  same.  The  count  then  negatives 
the  several  pretenses, and  concludes  in  the  usual 
form,  contra  forma  m  stotuti. 

The  second  count  charges  that  Stone,  in- 
tending to  cheat  and  defraud   Filley  of  his 
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money,  goods,  chattels,  property  and  effects, 
and  to  induce  him  to  indorse  three  certain  prom- 
missory  notes  hereinafter  mentioned,  Mar.  15, 
1827,  falsely  pretended  to  Filley  that  he  had 
sold  $3,000  worth  of  paper  to  one  Walls  in  the 
State  of  N.  J.,  whom  he  represented  as  the 
brother  of  his  foreman  in  his  paper-mill ;  that 
he  had  taken  notes  and  landed  security  for  the 
payment  of  the  $3,000;  that  he  had  written  to 
N.  J.  and  ascertained  that  the  title  to  the  prop- 
erty and  the  security  was  good  ;  that  he  had 
double  security  for  one  half  of  the  sum,  for 
that  he  was  indebted  to  his  foreman  in  the  sum 
of  $1,500,  and  that  the  foreman  had  agreed 
that  no  part  of  that  sum  should  be  paid  to  him 
until  the  three  notes  should  be  paid  by  the 
maker  of  the  notes,  the  brother  of  the  fore- 
man. That  Stone  then  presented  the  notes  and 
requested  Filley  to  indorse  them,  so  that  he 
might  get  them  discounted  at  the  Farmers' 
Bank  in  Troy,  which  notes  were  set  forth,  all 
of  them  bearing  date  Mar.  15,  1827,  and  all 
payable  to  Stone,  the  first  being  for  the  sum 
of  $756.25,  due  5  months  afterdate;  the  second 
for  $654.75,  due  6  months  after  date,  and  the 
third  being  for  $756.25,  due  7  months  after 
date.  By  means  of  which  false  pretenses, 
Stone  did  then  and  there  induce  Filley  to  in- 
dorse the  said  three  notes  as  second  indorser, 
Stone  having  first  indorsed  them,  and  Filley 
accordingly  indorsed  the  notes,  who  thereby 
became  liable  for  the  payment  of  the  same  ; 
which  notes  were  afterwards  duly  protested 
for  non-payment,  and  Filley  became  and  was 
thereby  liable  and  fixed  as  indorser,  and  has 
been  obliged  to  assume  and  pay,  and  has  as- 
sumed and  paid  the  same  when  the  said  notes 
became  due.  The  count  then  negatives  the 
185*1  pretense  of  the  sale  of  paper  to  *Walls 
in  N.  J.,  and  that  Walls  was  a  brother  of  the 
foreman  of  Stone  ;  and  avers  that  the  notes 
were  not  made  by  the  brother  of  the  foreman, 
but  by  the  foreman  himself,  at  the  request  of 
Stone,  without  valuable  consideration,  and  ob- 
tained by  Stone  for  the  purpose  of  defrauding 
Filley,  concluding  in  the  usual  manner. 

The  third  count  charges  that  Stone,  intend- 
ing to  cheat  and  defraud  Filley  of  his  moneys, 
goods,  chattels  and  effects,  afterwards,  June 
11,  1827,  pretended  that  May  31,  preceding, 
the  said  C.  Pickering  had  been  at  Troy,  and 
had  taken  the  title  papers  of  the  paper-mill  to 
Albany  to  consult  counsel  in  relation  to  the 
same,  and  that  he,  Stone,  had  agreed  to  meet 
Pickering  there;  that  he  went  to  Albany.where 
he  found  a  line  from  Pickering,  stating  that 
he  had  been  obliged  to  go  down  the  river,  but 
urging  Stone  to  be  at  home  the  fore  part  of  the 
next  week, to  close  the  concern  in  relation  to  the 
paper-mill.  This  count  further  charged,  that 
on,  etc.,  at,  etc.,  Stone  did  further  pretend  that 
one  A.  Greele,  of  N.  Y.,  was  indebted  to  him 
in  the  sum  of  $7,000  for  paper  and  rags  sold 
and  delivered  to  him  ;  that  Greele  was  willing 
to  advance  from  $2,000  to  $4,000  in  cash,  on 
account  of  his  indebtedness,  if  he,  Stone,  would 
procure  three  promissory  notes  of  $2,000  each, 
to  be  made  by  Filley  and  to  be  indorsed  by  J. 
P.  Cushman,  payable  in  2,  4  and  6  months  at 
the  Manhattan  Bank  in  N.  Y.;  that  he,  Greele, 
would  procure  such  notes  to  be  discounted, 
and  let  Stone  have  the  money  on  the  same,  and 
would  receive  the  amount  of  the  notes  in  pa- 
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per  from  Stone,  and  pay  up  the  notes  as  they 
became  due  ;  that  Stone  pretended  that  he- 
should  be  able  to  turn  out  of  his  paper-mill, 
paper  to  the  amount  of  $9,000  within  90  days, 
and  that  by  giving  the  said  three  notes,  the 
$5,000  in  the  first  count  mentioned  would  be 
met  and  paid.  By  means  of  which  false  pre- 
tenses, Stone  induced  Filley  to  sign  three  notes 
of  $2,000  each,  severally  bearing  date  June  11, 
1827,  payable  to  J.  P.  Cushman,  or  order,  at 
the  Manhattan  Bank,  N.  Y. ,  in  2,  4  and  6 
months,  and  obtained  the  same  from  Filley, 
which  notes  were  on  the  same  day  indorsed  by 
the  payee,  and  delivered  to  Stone.  The  count 
then  negatives  the  pretenses  that  Pickering  was- 
at  Troy  *May  31,  that  a  meeting  be-  f*186 
tween  him  and  Stone  was  agreed  to  take  place 
in  Albany.or  that  any  communication  was  had 
between  them  relative  to  the  sale  of  the  paper- 
mill  ;  it  also  negatives  the  pretenses  that  Greele 
was  indebted  to  Stone  in  the  sum  of  $7,000,or 
any  other  sum,  and  avers  that  Stone  knew  that 
Greele  would  not  advance  to  him  $2,000  or 
$4,000,  or  any  other  sum  on  account  of  any  in- 
debtedness on  his  part  to  Stone,  and  that  he 
would  not  procure  the  said  three  notes  to  be  dis- 
counted for  the  purpose  of  advancing  the  same- 
to  Stone  to  meet  and  pay  the  $5,000  note  ;  also 
that  Stone  well  knew  that  he  could  not  and 
would  not  turn  out  from  his  paper-mill,  paper 
to  the  value  of  $9,000,  within  90  days,  for  the 
purpose  of  meeting  the  payment  thereof,  and 
that  he  would  not  turn  out  or  sell  or  forward 
to  Greele  any  paper  for  the  purpose  of  paying 
the  said  notes;  and  also  that  he  well  knew  that 
on  the  said  June  11,  1827,  he  was  indebted  to 
Greele  in  a  large  sum  of  money  to  wit:  in  the 
sum  of  $5,000  ;  and  also  that  he  did  not  pro- 
cure and  obtain  the  said  three  notes  for  the 
purpose  of  raising  money  thereon  to  meet  and 
pay  the  $5,000  note,  but  on  the  contrary  in- 
tended to  cheat  and  defraud  Filley,  and  oblige 
him  as  the  maker  of  the  same  to  pay  the  notes 
when  they  should  become  due  out  of  his  own 
moneys,  to  the  evil  example,  etc. 

Attached  to  the  transcript  of  the  record  of 
judgment  was  a  stipulation  signed  by  the  dis- 
trict attorney  and  by  the  counsel  for  the  de- 
fendant, from  which  it  appeared  that  the  in- 
dictment was  quashed  by  the  Oyer  and  Ter- 
miner,  in  June,  1829  ;  that  this  court  was  ap- 
plied to  for  a  mandamus,  directing  the  Oyer 
and  Terminer  to  vacate  the  rule  entered  by 
them  quashing  the  indictment,  which  applica- 
tion was  denied  by  this  court,  accompanied  by 
advice  to  the  district  attorney  to  apply  to  the 
Oyer  and  Terminer  for  leave  to  make  up  a 
record  as  of  a  judgment  for  the  defendant  on 
demurrer  to  the  indictment;  that  in  Nov., 1829, 
the  Oyer  and  Terminer  vacated  the  rule  quash- 
ing the  indictment,  and  gave  leave  to  the  dis- 
trict attorney  to  make  up  a  record  as  suggest- 
ed.by  this  court,  which  was  accordingly  done, 
and  the  record  brought  into  this  court  by  writ 
of  error;  and  that  in  Nov.,  1830,  the  said*  Oyer 
and  Terminer  directed  the  district  attorney  to 
file  another  record,  *setting  forth  the  f*187 
order  to  quash  the  indictment  and  the  subse- 
quent proceedings  had  in  the  case. 

Mr.  J.  Pier  son,  District  Atty.  of  Rensse- 
laer,  for  the  People. 

IA  .v.xr.v.  T.  Clowes  and  J.  P.  Cushman, 
for  the  defendant.  The  principle  grounds  re- 
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lied  on  by  the  counsel  for  the  defendant,  in  op- 
position to  a  reversal  of  the  judgment  of  the 
Oyer  and  Terminer.  were  :  1.  That  the  judg- 
ment of  the  Oyer  and  Terminer  in  June,  1829, 
quashing  the  indictment,  could  not  be  altered 
by  that  court  at  a  subsequent  term,  when  it  was 
insisted  that  the  Oyer  and  Terminer  had  not 
jurisdiction  of  the  case;  and  2.  That  the  frauds 
set  forth  in  the  indictment  are  not  punishable 
at  common  law,  nor  are  they  made  so  by  stat- 
ute. The  Statute  subjects  to  punishment  any 
person  who  "shall  knowingly  and  designedly, 
by  false  pretense,  obtain  from  any  other  per- 
son any  money,  goods  or  chattels,  or  other  ef- 
fects whatsoever,  with  intent  to  cheat  or  defraud 
any  person,"  etc.,  1  R.  L.,  410,  sec.  13.  Ob- 
taining the  indorsement  of  a  note  is  not  obtain- 
ing money,  nor  can  it  be  considered  as  obtain- 
ing goods  or  chattels  within  the  meaning  of 
the  Statute.  The  word  "  effects  "  has  a  more 
enlarged  signification,  but  even  that  must  be 
considered  as  applying  to  things  ejusdem  gene- 
ris, with  which  it  is  associated.  13  Ves. ,  39. 
It  surely  does  not  include  choses  in  action. 
The  provision  in  the  Revised  Statute  classing 
the  obtaining  by  false  pretense  the  signature 
of  any  person  to  any  written  instrument  with 
the  offense  of  obtaining  money,  etc.,  by  false 
pretense,  is  evidence  that  until  then  such  act 
was  not  considered  as  an  offense  within  the 
statute.  2  R.  S. ,  677,  sec.  53.  Other  consid- 
erations were  urged  by  the  counsel,  which  are 
not  here  stated,  as  they  are  fully  passed  upon 
in  the  opinion  delivered. 

By  tfie  Court,  Sutherland,  J.  The  cheat, 
or  fraud,  charged  in  this  indictment  is  not  an 
offense  punishable  at  common  law.  A  fraud, 
to  be  indictable  at  common  law,  must  be  such 
as  effects  the  public,  or  is  calculated  to  de- 
fraud numbers,  and  which  ordinary  care  and 
caution  cannot  guard  against:  as  if  a  man  uses 
false  weights  and  measures,  and  sells  by  them 
1 88*]  to  *his  customers,  in  the  general  course 
of  his  dealing;  or  defrauds  another  under  false 
tokens  ;  or  if  there  be  a  conspiracy  to  cheat ; 
for  common  care  and  prudence  are  no  protec- 
tion against  these.  This  was  the  rule  laid  down 
by  Ld.  Mansfield,  in  Rex  v.  Wheatley,  2  Burr., 
1127,  and  has  ever  since  been  considered  as  es- 
tablishing the  true  boundary  between  frauds 
that  are  and  those  that  are  not  indictable  at 
common  law.  Rex  v.  Young,  3  T.  R.,  104  ;  6 
Mod.,  42  ;  1  Salk..  379  ;  6  T.  R.,  565  ;  1  East, 
185  ;  2  Str.,  866  ;  2  East,  Cr.  L.,  816.  It  was 
adopted  and  followed  by  this  court  in  People 
v.  Babcock,  7  Johns.,  201,  and  People  v.  Johnson, 
12  Johns.,  292. 

The  better  opinion  seems  to  be,  that  in  order 
to  render  a  cheat  or  fraud  indictable  at  com- 
mon law,  on  the  ground  that  it  was  effected  by 
means  of  a  false  token,  the  token  must  be  such 
as  indicates  a  general  intent  to  defraud  and, 
therefore,  is  an  injury  to  the  public.  A  mere 
privy  token,  or  counterfeit  letters  in  other 
men's  names,  seem  not  to  come  within  the 
meaning  of  the  term  "false  token,"  as  used  at 
common  law.  Mr.  Chitty,  3  Chit.  C.  L.,  995, 
says,  the  cases  in  which  fraud  is  indictable  at 
common  law,  seem  confined  to  the  use  of  false 
weights  and  measures,  the  selling  goods  with 
counterfeit  marks,  playing  with  false  dice,  and 
frauds  affecting  the  course  of  justice,  and  im- 
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mediately  injuring  the  interests  of  the  public. 
Forgery  and  conspiracy  he  considers  distinct 
offenses. 

Mr.  East,  East,  C.  L.,  817,  820,  says,  that  the 
general  proposition  that  frauds  effected  by 
means  of  false  tokens  are  indictable  at  common 
law,  applies  only  to  such  false  tokens  as  affect 
the  public  at  large;  such  as  are  calculated  to 
defraud  numbers,  to  deceive  the  people  in  gen- 
eral, as  false  weights  and  measures.  Cowp., 
323.  This  view  of  the  common  law  offense  of 
cheating  derives  strong  confirmation  from  the 
provisions  of  the  Statute  of  38  Hen.  VIII.,  ch. 
1 .  By  that  statute  the  obtaining  goods  by  privy 
tokens,  or  counterfeit  letters  in  other  men  s 
names,  etc.,  is  expressly  made  an  indictable  of- 
fense. As  to  privy  tokens,  at  least,  this  statute 
has  always  been  considered  as  creating  a  new 
offense,  though  counterfeit  letters  of  a  certain 
description  were  perhaps  indictable  as  forgeries 
at  common  law.  2  Ld.  Raym.,  1466;  3  Chit. 
C.  L.,  997. 

*But  the  offense  charged  is  unques-  [*189 
tionably  indictable,  under  the  statute  against 
obtaining  goods,  etc.,  by  false  pretenses,  if  it  is 
alleged  in  proper  form.  Our  Statute,  1  R.  L., 
410,  sec.  13,  contains  substantially  the  provis- 
ions of  the  English  Statutes  of  33d  Hen.  VIII., 
30th  Geo.  II.,  and  52d  Geo.  III.  Mr.  Chitty, 
Chit.  C.  L.,  998,  sums  up  what  he  considers 
the  common  and  statute  law  upon  this  subject 
as  follows:  At  common  law  he  says,  those 
cheats  only  were  indictable  which  affected  the 
public  at  large.  The  33d  Hen.  VIII.  made  all 
such  frauds  on  individuals  criminal  as  were  ef- 
fected by  privy  tokens,  and  by  which  either 
money  or  goods  were  obtained.  The  30th  Geo. 
II.,  ch.  24,  extended  the  means  of  deceit  thus 
made  indictable  to  every  kind  of  false  pretenses, 
by  which  money,  goods  and  chattels  were  ob- 
tained. And  the  52d  Geo.  III.,  finally  made 
every  description  of  fraud  by  false  pretenses 
criminal,  whatever  kind  of  valuable  property 
the  deception  was  intended  to  obtain.  Our 
statute  provides  that  every  person  who  shall 
knowingly  and  designedly  by  false  pretense, 
obtain  from  any  other  person  any  money, 
goods  or  chattels,  or  other  effects  whatsoever, 
with  intent  to  cheat  or  defraud  any  person, 
etc.,  shall  be  punished,  etc.  Our  statute  is  at 
least  as  comprehensive  as  all  the  English  Acts 
combined. 

It  is  objected  to  this  indictment,  considered 
as  an  indictment  under  the  statute:  1.  That  all 
the  counts  are  bad  for  uncertainty,  in  not  al- 
leging that  the  notes  which  Filley  was  induced 
to  indorse  for  the  defendant,  by  the  false  pre- 
tenses set  forth  in  the  indictment,  were  ever 
negotiated,  or  that  the  defendant  ever  received 
any  money  from  them,  or  when  and  where  it 
was  received.  2.  That  the  circumstances  stated 
in  the  indictment  do  not  sufficiently  show  the 
fraudulent  intent  of  the  defendant,  admitting 
the  representations  made  by  him  and  by  which 
the  indorsements  of  Filley  were  procured  to 
have  been  false,  and  that  a  mere  general  alle- 
gation that  the  act  was  done  with  the  intent  to 
defraud,  is  not  sufficient.  3.  That  indorse- 
ments of  promissory  notes  are  not  goods  and 
chattels,  or  other  effects,  within  the  meaning 
of  the  statute.  4.  And  principally  that  the  pre- 
tenses are  not  all  negatived  in  either  count  of 
the  indictment. 
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19O*J  *The  first  and  second  counts  of  the 
indictment  expressly  aver  that  Filley  was 
charged  as  indorser  upon  the  notes  mentioned 
therein,  and  which  it  is  alleged  he  was  induced 
to  indorse  by  the  false  pretenses  of  the  defend- 
ant, and  that  he  had  been  obliged  to  pay,  and 
had  actually  paid  the  same.  Filley  could  not 
have  been  charged  as  indorser,  unless  the  notes 
had  been  negotiated,  and  their  payment  by  him, 
whoever  was  the  holder  al  the  time,  must  have 
been  for  the  use  and  benefit  of  the  defendant, 
for  whose  accommodation  they  were  indorsed. 
The  third  count  does  not  show  that  Filley  ever 
paid  the  notes  mentioned  therein,  or  that  Stone 
ever  parted  with  them  or  put  them  in  circula- 
tion, or  that  Filley  ever  suffered  inconvenience 
or  loss  in  consequence  of  having  signed  them. 
For  aught  that  appears,  they  may  have  been 
immediately  destroyed  by  Stone  or  returned  to 
Filley,  or  may  now  be  in  the  hands  of  Stone, 
where  they  are  incapable  of  being  used  to  the 
prejudice  of  any  of  the  parties  to  them.  Our 
Eevised  Statutes,  like  the  52  Geo.  III.;  2  R.  S., 
677.  make  it  an  offense  in  express  terms  to  ob- 
tain the  signature  of  any  person  to  any  written 
instrument  by  any  false  pretense,  with  intent 
to  cheat  or  defraud  another.  Under  this  stat- 
ute, the  offense  is  complete  when  the  signature 
is  obtained,  if  it  were  obtained  by  false  pre- 
tenses and  with  a  fraudulent  intent,  although 
it  may  never  be  used  to  the  prejudice  of  any 
person.  But  whether  a  note,  where  no  use  has 
been  made  of  it,  can  be  considered  either  mon- 
ey, or  goods  or  chattels,  or  a  valuable  thing, 
may  be  questionable.  It  is  not,  however,  im- 
portant in  this  case,  as  the  objection  has  been 
shown  not  to  exist  in  relation  to  the  other  two 
counts;  and  if  any  one  count  is  good,  it  is  suf- 
ficient. That  a  note  obtained  by  false  pretenses 
and  with  a  fraudulent  intent,  and  which  the 
party  has  actually  used  for  his  own  benefit,  is 
embraced  within  the  spirit  of  the  Act  as  it 
stood  before  the  Revised  Statutes,  I  have  no 
doubt.  The  words  "other  effects,"  as  used  in 
this  Act,  it  is  obvious,  when  the  connection  in 
which  they  stand  is  taken  into  consideration, 
were  designed  to  be  most  comprehensive.  They 
were  probably  intended  to  embrace  everything 
of  a  personal  character,  not  appropriately  and 
strictly  falling  under  the  description  of  money, 
19 1*1  or  goods  or  chattels.  *I  consider  them 
as  equivalent  to  the  words  "or  other  valuable 
thing  whatsoever"  in  the  British  Act. 

The  circumstances  stated  in  the  indictment 
sufficiently  show  the  fraudulent  intent  of  the 
defendant. 

It  is  not  necessary  to  negative  all  the  pre- 
tenses set  forth  in  the  indictment.  Those  re- 
lied upon  by  the  pleader,  and  which  he  expects 
to  prove  were  false,  must  be  specifically  and 
directly  negatived.  It  is  not  sufficient  to  charge 
that  the  defendant  falsely  pretended,  etc.,  set- 
ting forth  the  means  used,  and  then  to  aver 
that  by  the  means  of  such  false  pretenses  he 
obtained  the  property;  but  the  pleader  must 
go  on  as  in  an  assignment  of  perjury,  and 
falsify  by  specific  and  distinct  averments  such 
of  the  pretenses  as  he  intends  to  prove  upon 
the  trial  were  used  and  were  false.  3  Chit.  Cr. 
L..  762,  999;  2  Id.,  163.  311;  2Maule&  S.,  379. 
The  object  of  this  specification  is  to  give  notice 
to  the  defendant  oi  what  he  is  to  come  pre- 
pared to  answer;  and  although  there  be  several 
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assignments  in  one  count,  it  will  be  sufficient 
to  prove  one  of  them.  2  Ld.  Raym.,  886;  2 
Camp.,  138:  pro.  Ch.,  622.  If  it  were  neces- 
sary to  negative  all  the  pretenses  in  the  indict- 
ment, it  would  be  necessary  to  prove  them  all 
false  upon  the  trial.  This  it  clearly  is  not.  The 
objection  to  the  indictment  on  this  ground  is, 
therefore,  unfounded. 

The  only  remaining  question  is,  whether  the 
Court  of  Oyer  and  Terminer  had  authority  to 
permit  a  record  to  be  made  up  in  this  case  as 
of  a  judgment  upon  demurrer.  In  June  Term, 
1829,  the  court  below  quashed  the  indictment. 
In  November  Term  following,  upon  the  ap- 
plication of  the  district  attorney,  and  in  pur- 
suance of  the  advice  of  this  court,  they  vacated 
the  rule  quashing  the  indictment,  and  permitted 
the  district  attorney  to  make  up  and  file  a  rec- 
ord, in  the  same  manner  and  form  as  if  the  de- 
fendant had  demurred  to  the  indictment  and 
judgment  had  been  rendered  in  his  favor  there- 
on. This  course  was  pursued  for  the  purpose 
of  enabling  the  district  attorney  to  bring  a  writ 
of  error,  as  no  writ  of  error  can  be  brought 
upon  an  order  quashing  an  indictment.  It  is 
like  an  arrest  of  judgment  for  the  insufficiency 
of  the  declaration;  there  is  no  judgment  to  be 
affirmed  or  reversed.  In  the  latter  case  it  is 
perfectly  well  settled  that  the  plaintiff  has  a 
right  *to  move  the  court  below  for  j  udg-  [*  1 92 
ment  in  favor  of  the  defendant  against  him- 
self, for  the  purpose  of  being  enabled  to  bring 
a  writ  of  error;  and  if  the  court  below  refuses 
to  give  such  judgment,  this  court  will  grant  a 
mandamus  to  compel  them  to  do  it.  The  prac- 
tice of  this  court  in  this  respect  is  well  estab- 
lished. There  are  several  reported  cases  upon 
the  subject,  and  many  more  which  have  not 
been  reported;  Fish  v.  Weatherwax,  2  Johns. 
Cas.,  215;  Hornev.  Barney,  19  Johns.,  247;  and 
in  the  recent  case  of  People  v.  Onondaga  Gen. 
Sess. ,  2  Wend.,  631,  this  was  held  to  be  the  prop- 
er course  to  be  pursued  in  a  criminal  case,  where 
the  court  below  had  arrested  the  judgment.  It 
certainly  is  equally  proper  where  the  indict- 
ment has  been  quashed.  The  power  and  juris- 
diction of  the  court  over  the  cause  are  not  de- 
termined either  by  an  order  arresting  the  judg- 
ment or  quashing  the  indictment.  It  is  com- 
petent for  a  court,  upon  proper  cause  shown 
and  upon  proper  terms,  with  a  view  of  pro- 
moting the  substantial  purposes  of  justice,  to 
vacate  or  set  aside  its  most  formal  rules  and 
orders.  It  is  unusual  for  a  court  to  quash  an 
indictment,  unless  it  is  most  clearly  and  ob- 
viously bad.  They  will  drive  the  defendant 
to  his  demurrer,  or  to  a  motion  in  arrest  of 
judgment,  or  a  writ  of  error.  1  Chit.  Cr.  L., 
246,  300.  Where  an  indictment,  therefore,  has 
been  quashed,  and  the  public  prosecutor  wishes 
to  have  the  opinion  of  the  court  reviewed,  it 
is  their  duty  to  vacate  the  rule,  if  the  applica- 
tion is  made  within  a  reasonable  time,  and  give 
to  their  judgment  a  form  which  will  enable  the 
district  attorney  to  bring  a  writ  of  error. 

On  the  whole,  therefore,  I  am  of  opinion  that 
the  first  two  counts  of  the  indictment  are  good, 
and  that  the  judgment  of  the  court  below 
ought,  therefore,  to  be  reversed. 

Judgment  reversed. 

False  Tpretewes—  What  are— Obtaining  signature  t>u. 
Cited  in-11  Wend.,  22;  13  Wend.,  91 ;  31  Hun,  537  ;  4 
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Barb..  154;  66  Barb.,  173;  2  Park.,  146;  4  Park.,  24: 
34  N.  J.  L..  299 :  35  N.  J.  L..  451 :  30  Ind.,  a52. 

Indictment—  What  must  contain.  Cited  in  — 11 
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Writ  of  Error—  When  will  lie  in  fawtr  of  people- 
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Indictment  for  Forgery  for  two  Distinct  Offenses 
— Judgment  Arrested  where  both  are  in  same 
Count. 

Where  in  an  indictment  for  forgery  two  distinct 
offenses  requiring-  different  punishments  are  al- 
leged in  the  same  count,  as  where  the  forging  of  a 
mortgage  and  of  a  receipt  indorsed  thereon  are 
both  charged  in  the  same  count,  and  the  defendant 
be  convicted,  the  judgment  will  be  arrested. 

In  charging  the  forgery  or  felonious  alteration  of 
a  mortgage,  with  the  intent  to  defraud  the  mort- 
gagor, it  must  be  averred  that  there  are,  in  fact, 
such  lands  as  are  described  in  the  instrument,  and 
that  the  mortgagor  had  an  interest  or  right  in  the 
same. 

Whether  the  forging  by  altering  or  destroying  a 
receipt  indorsed  upon  a  mortgage  would  be  ad- 
judged a  forgery  of  the  mortgage,  quaere. 

Citations-1  Chit.  Cr.  L.,  368,  539,  540;  4  Bl.  Com., 
375  : 3  Chit.  Cr.  L.,  1039 ;  3  Chit.,  794,  824,  835,  826  ;  2  K. 
S.,  674,  702,  sec.  27. 

TNDICTMENT  for  forgery.  The  defendant 
J-  was  indicted  for  forgery  in  Sep..  1831,  and 
tried  at  the  General  Sessions  in  Tompkins.  He 
was  convicted  and  moved  in  arrest  of  judg- 
ment. The  sessions  suspended  judgment  for 
the  purpose  of  taking  the  advice  of  this  court. 
The  indictment  contains  four  counts  :  in  the 
first  it  is  charged  that  Apr.  1,  1831,  the  de- 
fendant was  lawfully  possessed  of  an  indenture 
of  mortgage,  executed  to  him  by  David  Shafer 
and  Jane  his  wife,  which  is  set  forth  in  hcec 
verba;  it  purports  to  be  a  mortgage  bearing 
date  June  14,  1830,  executed  by  Shafer  and 
wife  to  the  defendant,  whereby  the  mortgag- 
ors, for  the  consideration  of  $225.50,  conveyed 
to  the  defendant  25  acres  of  land,  described  as 
being  part  of  lot  No.  21,  situate  in  the  Dry- 
den,  in  the  County  of  Tompkins  ;  it  is  condi- 
tioned for  the  payment  of  $225.50  of  which 
$45. 10  was  to  be  paid  Apr.  1,  1831,  and  the 
residue  in  four  equal  annual  installments.  It 
is  averred  that  on  the  morteage  to  wit :  Apr. 
1,  1831,  there  was  indorsee!  a  certain  receipt 
acknowledging  the  payment  of  $78  upon  the 
mortgage,  whereby  it  was  alleged  the  mortgage 
was  reduced  and  made  less  and  diminished  by 
the  sum  of  $78;  and  the  defendant  being  so 
possessed  of  the  mortgage  with  intent  to  injure 
and  defraud  Shafer  (the  mortgagor)  then  and 
there,  to  wit:  on,  etc.,  at,  etc.,  "feloniously 
did  falsely  forge  and  alter  the  said  instrument 
in  writing,  commonly  called  a  mortgage,  and 
the  said  receipt,  so  indorsed  thereon  as  afore- 
said, by  altering,  tearing  off.  obliterating  and 
l!)i*J  destroying  *the  said  receipt,  so  in- 
dorsed thereon  as  aforesaid,  whereby  a  pe- 
cuniary demand  and  obligation  against  the  said 
David  Shafer  purported  and  appeared  to  be  in- 
creased and  affected,  and  by  which  said  false 
forging  and  altering,  the  said  David  Shafer 
might  be  and  was  affected,  bound  and  injured 
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in  his  person  and  property,  against  the  form 
of  the  statute, "etc.  The  second  count  charges 
the  defendant  with  feloniously  and  falsely 
making,  forging,  altering  and  counterfeiting 
the  mortgage  set  forth  in  the  first  count,  with 
intent  to  injure  and  defraud  Shafer,  the  mort- 
gagor ;  whereby  it  was  alleged  a  pecuniary  de- 
mand and  obligation  against  Shafer  purported 
to  be  created,  and  the  rights  and  property  of 
Shafer  to  be  affected,  and  by  which  felonious 
false  making,  forging,  altering  and  counter- 
feiting. Shafer  might  be  affected,  bound  and 
injured  in  his  person  and  property,  against  the 
form  of  the  statute,  etc.  The  third  count 
charges  the  defendant  with  feloniously  utter- 
ing and  publishing  as  true,  a  certain  false, 
forged,  altered  and  counterfeited  mortgage, 
describing  the  instrument  as  in  the  first  count, 
with  intent  to  defraud  Shafer,  he  the  defend- 
ant well  knowing  the  same  to  be  forged, 
against  the  form  of  the  statute,  etc.  The  fourth 
count  charges  that  the  defendant  was  in  pos- 
session of  the  mortgage,  that  $78  had  been  in- 
dorsed on  the  same  as  paid,  that  the  mortgage 
had  been  feloniously  altered,  forged  and  coun- 
terfeited by  erasing,  tearing  off,  obliterating 
and  destroying  the  receipt  indorsed  on  the 
same,  and  "that  the  said  receipt  so  indorsed 
upon  the  said  mortgage,  had  then  and  there, 
to  wit :  on,  etc.,  at,  etc.,  been  feloniously  and 
falsely  altered,  erased,  torn  off,  obliterated  and 
destroyed  by  some  person  to  the  jurors  un- 
known, whereby  the  said  instrument  of  writ- 
ing or  mortgage,  and  the  pecuniary  obligation 
thereby  imposed  and  created,  was  increased 
and  purported  to  be  increased  by  the  said  sum 
of  seventy -eight  dollars."  That  Wright,  well 
knowing  that  the  instrument  of  writing  had 
been  so  feloniously  and  falsely  forged,  etc.,  by 
erasing,  tearing  off,  obliterating,  and  destroy- 
ing the  said  receipt,  and  that  the  said  receipt 
had  been  so  feloniously  and  falsely  altered, 
erased,  torn  off,  obliterated  and  destroyed, 
then  and  there,  to  wit :  on,  etc.,  did  felonious- 
ly alter  and  publish  as  true,  the  said  false, 
forged,  altered  and  counterfeited  instrument 
of  writing,  with  *intent  to  defraud  one  [*  195 
Jacob  M.  McCormick,  contrary  to  the  form  of 
the  statute,  etc. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  People.  By  the  Statute  against  Forgery, 
2  R.  S.,  670,  sec.  22,  it  is  enacted  that  every 
person  who  shall  be  convicted  of  having  forged, 
counterfeited  or  falsely  altered  any  deed  or 
other  instrument,  being  or  purporting  to  be  the 
act  of  another,  by  which  any  right  or  interest 
in  real  property  shall  be,  or  purport  to  be  in 
any  way  charged  or  affected  with  intent  to  de- 
fraud, shall  be  adjudged  guilty  of  forgery  in 
the  first  degree  ;  and  by  the  33d  section  of  the 
same  Act,  it  is  enacted,  that  any  person  who, 
with  intent  to  injure  or  defraud,  shall  falsely 
make,  alter,  forge  or  counterfeit  any  instru- 
ment or  writing,  being  or  purporting  to  be  the 
act  of  another,  by  which  any  pecuniary  de- 
mand or  obligation  shall  be  or  purport  to  be 
created,  increased,  discharged  or  diminished, 
or  by  which  any  right  or  property  whatever 
shall  be  or  purport  to  be  transferred,  conveyed, 
discharged,  diminished  or  in  any  way  affected, 
and  by  which  false  making,  forging,  altering 
or  counterfeiting  any  person  may  be  affected, 
bound  or  in  any  way  injured  in  his  person  or 
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property,  upon  conviction  thereof,  shall  be  ad- 
judged guilty  of  forgery  in  the  third  degree. 
The  punishment  for  forgery  is  imprisonment 
in  the  State  Prison  if  convicted  of  the  first  de- 
gree, not  less  than  10  years ;  if  of  the  third 
degree,  not  exceeding  5  years.  2  R.  S.,  675, 
sec.  42.  The  indictment  in  this  case  is  for  the 
offense  described  in  the  33d  section  ;  it  is  for 
the  felonious  destruction  of  the  receipt  or  in- 
dorsement upon  the  mortgage,  whereby  a  pe- 
cuniary demand  or  obligation  against  the  mort- 
gagor purported  and  appeared  to  be  increased. 
The  first  count  charges  the  alteration  or  forg- 
ing of  the  mortgage  as  well  as  of  the  receipt, 
but  the  jury  might  convict  of  the  lesser  offense. 
2  R.  S.,  702,  sec.  27.  An  expunging  of  an  in- 
dorsement of  payment  of  part,  on  a  note  or 
other  instrument  for  the  payment  of  money  is 
forgery.  1  Str.,  18  ;  2  East,  Or.  L.,  978. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  first  count  in  the  indictment  is  for  forging 
and  altering  a  mortgage  and  a  receipt  indorsed 
thereon.  A  mortgage  creates  no  personal  re- 
196*]  sponsibility  *un!ess  there  be  a  covenant 
for  the  payment  of  the  mortgage  moneys,  which 
is  not  alleged,  1  R.  S.,  738,  sec.  139 ;  1  Wend., 
198  ;  nor  is  it  averred  that  any  right  or  inter- 
est in  real  property  was  charged  or  affected  by 
the  alteration  of  the  mortgage,  it  not  being  al- 
leged that  the  mortgagor  had  any  interest  in 
the  land  mortgaged.  9  Cow.,  778.  This  count, 
therefore,  as  to  the  alteration  of  the  mortgage, 
cannot  be  sustained  under  the  22d  section  of 
the  Act.  Nor  can  it  be  sustained  as  to  the  al 
teration  of  the  receipt ;  it  is  not  alleged  that  a 
payment  was  made,  and  that  the  receipt  was 
evidence  of  such  payment.  9  Cow. ,  781 .  With- 
out such  averment  the  receipt  was  a  nullity;  it 
might  have  been  a  mere  memorandum  in- 
dorsed by  mistake.  At  all  events,  both  offenses 
being  charged  in  the  same  count,  and  the  ver- 
dict being  general,  the  court  cannot  know  of 
which  the  defendant  is  convicted.  9  Cow., 
586  ;  1  Chit.  Cr.  L.,  169  ;  5  T.  R.,  623  ;  Cowp., 
682,  683.  The  second  count  is  bad  in  describ- 
ing the  mortgage  as  a  pecuniary  demand  or 
obligation,  which  it  is  not,  and  wholly  omits  to 
allege  that  it  charged  or  affected  real  property. 
If  these  objections  are  well  taken,  the  third 
and  fourth  counts  fall  of  course. 

By  the  Court,  Nelson,  J.  The  prisoner  is 
entitled  on  the  motion  in  arrest  to  avail  him- 
self of  every  objection,  either  in  substance  or 
form,  which  could  have  been  taken  on  a  de- 
murrer to  the  indictment ;  and  the  Statute  of 
Jeofails  or  Amendments  is  not  applicable  to 
criminal  proceedings.  1  Chit.  Cr.  L.,  358-540  ; 
4  Bl.  Com.,  375.  The  first  count  is  obviously 
framed  upon  the  33d  section  of  the  Act  against 
Forgery,  and  I  am  of  opinion  that  it  is  defect- 
ive on  various  grounds.  It  in  terms  charges 
the  prisoner  with  the  forging  of  two  distinct 
instruments,  a  mortgage  and  a  receipt :  and  if 
the  forging  of  either  is  an  offense,  the  count  is 
probably  defective  for  duplicity.  But  the  more 
serious  difficulty  is,  that  forging  a  mortgage 
comes  within  the  22d  section  of  the  Act,  and 
the  degree  of  punishment  is  different  from  that 
annexed  to  the  forging  of  a  receipt,  which 
comes  within  the  33d  section  ;  for  that  reason 
it  would  be  impossible  for  the  court,  without 
making  an  arbitrary  selection,  to  determine  the 
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judgment  to  be  pronounced.  *  Again  ;  [*197 
as  to  the  mortgage,  I  apprehend  the  count  is 
entirely  defective,  by  not  setting  forth  suffi- 
cient to  bring  the  offense  within  the  22d  sec- 
tion. That  section  provides,  that  every  person 
convicted  of  having  forged,  etc.,  any  will, etc., 
or  any  deed  or  other  instrument  being  or  pur- 
porting to  be  the  act  of  another,  by  which  any 
right  or  interest  in  real  property  shall  be  or 
purport  to  be  transferred,  conveyed  or  in  any 
way  charged  or  affected  with  intent,  etc.,  shall 
be  punished.  Now  although  the  mortgage 
which  is  set  out  in  TUKC  verba;  purports  to  em- 
brace a  part  of  lot  No.  21,  in  Dryden,  yet  for 
aught  appearing  in  the  indictment,  there  may 
not  be  such  a  lot  or  tract  of  land  in  existence; 
itma'y  be  wholly  imaginary,and  for  that  reason 
its  existence  ought  to  have  been  averred  and 
proved  upon  the  trial,  in  order  to  show  that  the 
instrument  purported  to  be  a  charge  upon  the 
land  within  the  meaning  of  the  section.  If  it 
was  not,  it  was  wholly  inoperative.  Neither 
is  it  alleged  in  the  count  that  Shafer,  the  mort- 
gagor, whom  the  prisoner  intended  to  defraud, 
had  any  interest  in  the  land  the  mortgage  pur- 
ported to  affect ;  and  if  he  had  not,  it  is  diffi- 
cult to  discover  how  he  could  be  defrauded. 
3  Chit.  Cr.  L.,  1039.  The  45Geo.  III.;  3  Chit., 
794,  makes  it  felony  to  forge  or  alter  any  deed, 
will,  etc.,  with  the  intent  to  defraud  any  per- 
son. In  3  Chit.  Cr.  L.,  pp.  824-826,  precedents 
are  given  in  conformity  to  the  principles  above 
laid  down.  That  the  22d  section  embraces  the 
case  of  a  forged  mortgage  is  obvious,  not  only 
from  the  terms  of  it,  but  from  the  2d  and  3d 
subdivisions,  which  make  the  forging  a  certifi- 
cate of  the  acknowledgment  or  proof  of  any 
instrument  which  by  law  may  be  recorded, 
with  the  intent  to  defraud,  forgery  in  the  first 
degree.  It  would  be  difficult  to  discover  any 
reason  for  making  a  distinction  between  the 
forging  of  a  certificate  of  the  proof  of  a  mort- 
gage and  of  the  mortgage  itself .  Whether  the 
forging  of  a  receipt  for  the  payment  of  money 
made  upon  the  mortgage  and  indorsed  thereon, 
by  destroying  it,  would  be  a  forgery  of  the 
mortgage,  is  a  question  not  necessary  to  be  de- 
cided. 

The  second  count  charges  simply  a  forgery 
of  the  mortgage,  without  noticing  the  receipt, 
and  is  subject  to  all  the  objections  stated  to 
the  first  count,  so  far  as  they  relate  exclusive- 
ly to  the  mortgage.  The  third  and  fourth 
counts  charge  the  *uttering  and  pub-  [*198 
lishing  as  true  the  mortgage,  knowing  it  to  be 
forged.  These  counts  are  founded  upon  the 
37th  section,  2  R.  S. ,  p.  674,  which  makes  the 
publishing  of  any  instrument  as  true,  the  for- 
gery of  which  has  before  been  declared  to  be 
punishable  (with  the  exception  therein  men- 
tioned), knowing  it  to  be  forged,  punish 
able  in  the  fourth  degree.  The  same  ob- 
jections exist  to  these  counts  which  have 
been  made  to  the  others  ;  the  public  prosecut- 
or must  set  forth  sufficient  to  show  that  the 
mortgage  was  a  forgery  within  the  22d  section. 
If  it  is  not  a  forgery,  the  uttering  of  it  is  no 
offense.  It  was  said  upon  the  argument  that 
if  the  offense  set  forth  in  the  first  two  counts 
of  the  indictment  did  not  come  within  the  33d 
section,  but  within  the  22d,  then  the  court 
might  give  judgment  under  the  latter  section, 
and  the  27th  section,  2  R.  S.,  702,  was  referred 
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to,  as  authorizing  the  court  to  do  so.  That  sec- 
tion has  no  application  to  this  case.  Where 
the  offense  charged  consists  of  different  degrees, 
the  jury  may  find  the  accused  not  guilty  of  the 
•degree  charged  in  the  indictment,  and  may 
find  him  guilty  of  any  inferior  degree,  or  of  an 
attempt  to  commit  such  offense,  which  is  all 
that  is  contained  in  that  section. 

It  is  obvious  that  the  errors  of  the  pleader 
have  grown  out  of  a  misapprehension  of  the 
section  under  which  the  offense  should  have 
been  charged  ;  the  indictment  is  drawn  under 
the  33d  section,  when  the  offense  came  within, 
and  should  have  been  charged  under  the  22d 
section. 

For  these  reason*  we  are  satisfied  that  the  judg- 
ment ought  to  be  arrested,  and  so  advise  the  Court 
of  General  Sessions. 

Forgery  —  Indictment  for  —  Necessary  averments. 
Commented  upon— 9  Barb.,  674.  Said  to  be  over- 
ruled—30  Am.  Rep.,  782  (68  Mo.,  202). 

Cited  in— 21  Wend.,  420 :  4  Hill,  128 ;  68  Mo.,  153. 

Duplicity — Indictment  bad  for.  Questioned  and 
distinguisherl-73  N.  Y.,  72. 

Said  to  be  overruled— 1  Wood  &  M.,  316-319;  30  Am. 
Rep.,  782  (68  Mo..  202). 

Cited  in— 25  N.  Y.,  402 ;  60  N.  Y.,  577 ;  62  N.  Y.,  127  : 
3  Hun,  293,  313;  27  Hun,  280 ;  5  T.  &  C.,  473,  542  ;  1 
Park.,  489 ;  119  Mass.,  198. 

Also  cited  in— 6  Park.,  662. 


COLLINS  ®.  BRUSH  &  NELSON. 

•Sales — Possession  Remaining  in   Vendor,  when 
Fraudulent. 

In  the  case  of  the  sale  of  personal  property,  the 
permitting1  the  vendor  to  remain  in  possession  3 
months  after  the  sale,  without  showing  any  reason 
for  such  continuance  of  possession,  was  held  to  be 
iirima  facie  fraudulent  as  against  a  subsequent 
.judgment  creditor  of  the  vendor,  who  took  the 
property  by  virtue  of  an  execution. 

Citations— 9  Johns.,  337  ;  3  Cow.,  166 ;  2  Wend.,  446; 
4  Wend.,  517. 

rp  HIS  was  an  action  of  trespass,  tried  at  the 
-L  Tompkins  Circuit  in  Dec.,  1830,  before  the 
Hon.  Samuel  Nelson,  then  one  of  the  Circuit 
Judges. 

199*]  *The  suit  was  for  the  recovery  of 
damages  for  the  taking  of  a  pair  of  burr  mill- 
stones and  a  quantity  of  pine  timber,  trans- 
ferred by  one  David  Ayres  to  the  plaintiff, 
under  the  following  circumstances  :  Ayres  was 
.a  prisoner  on  the  limits  at  Ithaca,  in  the  Coun- 
ty of  Tompkins,  and  desirous  to  obtain  his  lib- 
erty, induced  the  attorney  of  the  plaintiff  in 
the  execution  to  accept  his  draft  upon  one  R. 
S.  Williams  for  $180,  bearing  date  Oct.  23, 
1829,  payable  in  30  days ;  which  draft  was 
made  payable  to  and  indorsed  by  the  plaintiff. 
It  was  received  by  the  attorney  in  satisfaction 
of  the  execution,  and  Ayres  returned  to  his 
residence  at  Havana, a  distance  of  25  miles  from 
Ithaca.  Nov.  2,  1829,  Ayres  made  out  a  bill 
of  sale  to  the  plaintiff  of  a  pair  of  burr  mill- 
stones, valuing  them  at  $180,acknowledging  to 
have  received  payment  by  the  plaintiff  indors- 
ing his  draft  on  Williams.  Sometime  thereafter 
he  also  transferred  to  the  plaintiff  a  quantity 
of  oak  timber  lying  at  his  mill,  valued  at  $30; 


NOTE.— Sofe-s— Possession  retained  by  the  vendo) — 
Fraud.  For  a  full  discussion,  see,  Sturtevant  v.  Bal- 
lard,  9  Johns,,  337,  note. 

Possession  in  case  of  chattel  mortgage — Effect  of  its 
remaining  with  mortgagor.  For  a  full  discussion, 
;see,  Barrow  v.  Parton,  5  Johns.,  258,  note. 
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the  bill  of  sale  of  which  bore  date  Dec.  1,  1829, 
but  was  antedated.  The  bills  of  sale  were  de- 
livered by  Ayres  to  a  person  at  Havana,  who 
occasionally  transacted  business  for  the  plaint- 
iff, who  resided  at  Ithaca.  The  draft  of  Ayres 
on  Williams  was  protested  for  non-payment, 
and  Jan.  6,  1830,  the  plaintiff  paid  it  with 
charges  of  protest,  etc.,  amounting  to  $184.27. 
It  also  appeared  that  in  Nov.,  1829,  Ayres  was 
indebted  to  Collins  in  the  sum  of  $18.70.  Mar. 
3,  1830,  Collins  was  at  Havana,  and  employed 
one  Downes  to  take  charge  of  the  property,  the 
mill-stones  lying  near  the  mill  of  Ayres,  and 
the  lumber  being  in  an  open  yard  adjoining 
the  same.  Collins  gave  his  agent  $8  for  piling 
the  lumber  and  removing  the  mill -stones.  The 
agent  piled  the  lumber,  but  instead  of  remov- 
ing the  mill-stones,  obtained  Ayres'  permission 
to  let  them  and  the  lumber  remain  at  the  mill. 
In  the  meantime,  in  Feb.,  1830,  the  defendants 
in  this  cause  issued  an  execution  on  a  judg- 
ment obtained  by  them  against  Ayres  Jan.  8, 
1830,  by  virtue  of  which  a  levy  was  made  on 
the  mill-stones  and  timber  Mar.  21,  1830,  by  a 
deputy  of  the  sheriff  of  Tompkins.  In  the 
following  month  the  property  in  question  was 
removed  by  the  agent  of  the  plaintiff,  but  it 
was  subsequently  sold  by  virtue  of  the  execu- 
tion *in  favor  of  the  defendants.  The  [*2OO 
judge  charged  the  jury  that  the  only  question 
in  the  case  was  as  to  the  fairness  of  the  sale  to 
the  plaintiff  ;  that  if  that  was  a  fair  and  hon- 
est transaction,  the  property  belonged  to  the 
plaintiff  :  if  otherwise,  the  creditors  of  Ayres 
had  a  right  to  take  and  hold  it ;  but  to  entitle 
them  to  do  so  it  must  be  made  to  appear  that 
the  sale  was  fraudulent,  which  was  a  question 
of  fact  for  the  jury.  The  jury  found  for  the 
plaintiff,  with  $229  damages.  The  defendants 
move  for  a  new  trial. 

Mr.  D.  B.  Stockholm,  for  the  defendants. 

Mr.  Ben  Johnson,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  judge 
fell  into  an  error  in  his  charge  to  the  jury.  The 
property  not  having  been  taken  possession  of 
by  the  vendee,  but  having  been  left  in  the  pos- 
session of  Ayres  the  vendor,  from  Nov.,  1829, 
to  Mar.  or  Apr.,  1830,  the  sale  was primajacie 
fraudulent,  as  against  the  creditors  of  Ayres  ; 
and  it  was  incumbent  upon  the  plaintiff  Col- 
lins to  repel  that  presumption,  by  showing 
some  satisfactory  reason  for  his  omission  to 
take  it  into  his  possession.  It  is  not  sufficient 
to  show  that  the  sale  was  upon  a  valuable  con  - 
sideration;  some  reason  must  be  shown  which 
the  court  can  approve,  for  leaving  the  goods 
in  the  possession  of  the  vendor;  none  was  shown 
by  the  plaintiff.  Indeed,  the  judge  ruled  that 
it  was  for  the  defendants  to  prove  the  fraud. 
In  this  he  erred;  they  proved  all  that  was  nec- 
essary for  their  case  in  the  first  instance,  when 
they  showed  that  the  possession  of  the  goods 
was  not  changed.  It  was  for  the  plaintiff  to 
show  an  excuse  for  it.  This  he  did  not  do. 
This  doctrine  is  perfectly  established  in  the 
cases  of  Sturtevant  v.  Bollard,  9  Johns:,  337  ; 
Bi*seU  v.  Hopkins,  3  Cow.,  166  ;  Jennings  v. 
Carter,  2  Wend.,  446;  and  Archer  v.  Hubbell,  4 
Id.,  517. 

A  new  trial  must,  therefore,  be  granted. 

Cited  in— 16  Wend.,  527 ;  17  Wend.,  56 ;  23  Wend., 
653:  Hoffm.,  457:  3  T.  &  C.,  414;  3  Sandf .,  69,  77;  7  Leg. 
Obs.,  339. 
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20 1*]  *  JACKSON,  ex  dem.  STANSBURY, 

v. 
FARMER. 

Ejectment — Forcible  Entry  and  Detainer — Rem- 
edy— Statute. 

In  ejectment  a  defendant,  who  has  entered  forc- 
ibly into  possession  of  the  premises  in  question,  is 
not  debarred  by  such  forcible  entry  from  showing- 
title  in  himself;  the  remedy  of  theparty  dispossessed, 
if  any,  is  under  the  Statute  of  Forcible  Entry  and 
Detainer. 

Citations— 4  Johns,,  150 ;  13  Johns.,  235,  340 ;  3  Bl. 
Com.,  5,  174, 181-183, 199, 200;  1  Hawk.,  274 ;  7  T.  R.,  43; 
8  Com.  L.  R.,  280 ;  14  Com.  L.  R.,  59  ;  11  Johns.,  509  ; 
16  Johns.,  200 ;  2  Selw.,  510 ;  Vin.  Abr.,  tit.  Remitter, 
G,  F ;  9  Wend.,  50. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Cayuga  Circuit  in  Jan  ,  1830.  The  lessor 
of  the  plaintiff,  Stansbury,  claimed  to  recover 
the  premises  in  question,  on  the  strength  of  a 
possession  of  10  years  previous  to  May  1, 1829. 
It  was  proved  that  about  May  1,  1829,  the  de- 
fendant entered  the  premises  forcibly,  and  put 
the  wife  of  Stansbury  out  of  possession.  The 
defendant  gave  in  evidence  a  deed  of  the  prem- 
ises in  question  from  Stansbury  to  one  Wyckoff , 
bearing  date  Sep.  14,  1820,  and  a  conveyance 
from  Wyckoff  to  himself,  bearing  date  Apr. 
21,  1829.  This  evidence  was  at  first  objected 
to,  and  overruled, but  subsequently,  by  the  con- 
sent of  the  plaintiff,  it  was  received  by  the 
judge,  and  the  parties  went  into  proof  on  the 
question  whether  or  not  the  defendant  had 
forcibly  entered  into  the  possession  of  the  prem- 
ises. The  presiding  judge  charged  the  jury 
that  if  the  defendant  entered  without  force,  he 
was  entitled  to  a  verdict;  but  if  he  entered  with 
force,  the  title  which  he  had  exhibited  could 
not  avail  him  as  a  defense,  and  that  the  plaint- 
iff in  such  case  was  entitled  to  their  verdict. 
The  jury  found  for  the  plaintiff.  The  defend- 
ant asks  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff. 

By  the  Court,  Nelson,  J.  It  was  decided  by 
this  court  in  Hyatt  v.  Wood,  4  Johns.,  150,  and 
the  same  principle  was  again  applied  in  Tees  v. 
Ives,  13  Id.,  235,  that  a  person  having  a  legal 
right  of  entry  on  land  may  enter  by  force,  and 
though  indictable  for  a  breach  of  the  peace  at 
common  law,  or  under  the  Statute  for  a  Forc- 
ible Entry  and  Detainer,  he  is  not  liable  to  a 
2O2*]  *private  action  of  trespass  for  damages 
at  the  suit  of  the  person  in  possession  without 
right,  and  who  is  thus  turned  out  of  possession. 
This  position,  apparently  harsh,  and  tending 
to  the  public  disturbance  and  individual  con- 
flict, is  abundantly  supported  by  authority, 
and  must  be  considered  the  law  of  the  land.  3 
Bl.  Com.,  5,  174  ;  1  Hawk.,  274  ;  7  T.  R.,  43  ; 
8  Com.  L.  R.,  280;  14  Id.,  59.  It  was  the  abuse 
of  this  summary  power  to  right  one's  self  by 
entry,  where  the  right  of  entry  existed,  which 
gave  rise  to  the  numerous  English  statutes 
against  forcible  entry  and  detainer,  of  which 
our  old  Act  was  substantially  a  copy,  and  in 
these  Acts,  and  the  common  law  remedy  by 
indictment,  are  to  be  found  the  only  protection 
of  the  party  thus  forcibly  disposse'ssed.  They 
punish  criminally  the  force,  and  in  some  cases 
make  restitution  of  the  possession;  11  Johns., 
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509;  13  Id.,  340;  but  so  far  as  the  civil  remedy 
is  concerned,  there  is  none  but  what  is  afforded 
by  those  Acts. 

The  action  of  trespass,  like  that  of  ejectment, 
is  a  possessory  action,  involving  an  inquiry 
into  the  right  of  possession  to  the  premises  in 
question,  and  was  anciently  the  usual  mode  of 
trying  the  title  to  land  or  the  right  to  the  pos- 
session; and  I  concur  with  Ch.  J.  Spencer,  in 
Jackson  v.  Morse,  16  Johns.,  200,  that  the  prin- 
ciple decided  in  Hyatt  v.  Wood  is  strictly  ap 
plicable  to  the  action  of  ejectment.  Indeed, 
this  action,  which  was  the  remedy  devised  for 
a  lessee  of  a  term  of  years  who  was  ousted  from 
his  term,  was  originally  but  an  action  of  tres- 
pass in  effect,  and  the  recovery  was  in  damages 
only  for  the  dispossession,  3B1.  Com.,  199,  200; 
2  Selw.,  510;  and  I  can  perceive  no  reason  why 
the  ordinary  action  of  trespass  was  not  used, 
except  the  difficulty  which  existed  in  the  prin- 
ciple of  that  action,  which  requires  the  plaintiff 
to  sustain  it  to  show  himself  in  the  possession 
of  the  premises  in  fact  or  in  judgment  of  law, 
at  the  time  of  the  injury  committed.  A  dis 
seissee  cannot  maintain  trespass  for  an  injury 
to  the  freehold  till  he  has  regained  the  posses- 
sion, and  the  lessee  was  viewed  in  this  char- 
acter. Afterwards,  the  court  determined  the 
lessee  should  not  only  recover  damages,  but 
also  his  term,  which  soon  brought  the  action 
into  general  use.  Before  the  action  of  eject- 
ment, as  now  understood,  came  into  use,  this 
*possessory  right  to  land  was  tried  by  [*2O3 
writ  of  entry,  or  an  assize  ;  and  although  the 
tenant  might  have  entered  into  possession  by 
a  disseisin  or  intrusion,  or  the  like,  yet,  if  he 
could  show  a  right  to  the  possession  in  him- 
self, or  in  those  under  whom  he  made  claim, 
he  justified  such  entry.  3  Bl.  Com.,  181-183. 
Another  principle  which  I  think  applicable  to 
the  defense  in  this  case  is,  that  where  the  entry 
of  a  party  is  congeable,  that  is,  where  he  has 
a  right  of  entry,  and  in  pursuance  thereof,  en- 
ters into  the  possession  of  land,  he  is  thereby 
remitted  to  his  title;  not  so  where  the  right  of 
entry  has  been  barred,  though  he  may  have  the 
title,  for  then  he  must  resort  to  his  action.  Vin. 
Abr.,  tit.  Remitter,  G,  F. 

There  are  many  cases  in  the  books  where  the 
tenant  in  possession  is  estopped  from  setting  up 
his  title  in  this  action,  to  which  it  is  not  now 
necessary  to  refer,  as  they  have  no  particular 
bearing  upon  the  question  under  consideration. 

The  ground  upon  which  I  place  the  decision 
of  the  case  is,  that  at  common  law  the  party 
who  possessed  the  legal  right  of  entry  might 
enter  by  force,  and  defend  his  possession  un- 
der his  title,  subject  only  to  an  indictment  for 
a  breach  of  the  peace,  or  under  the  Statute  for 
the  Forcible  Entry,  and  to  a  restitution  of  the 
possession  by  virtue  of  the  proceedings  under 
that  statute.  The  Revised  Statutes  have  ex- 
tended the  remedy  for  a  forcible  entry  and  de- 
tainer, so  that  it  now  affords  ample  redress  to 
every  one  in  the  peaceable  possession  of  land, 
who  has  forcibly  been  dispossessed  without  re- 
gard to  title  or  right  to  possession.  People  v. 
Van  Nostrand,  ante,  50. 

New  trial  granted. 

Distinguished— 5  Lans.,  283. 

Cited  fa— 35  N.  Y.,  514 ;  1  Lans.,  242 ;  41  111.,  283 ;  12' 
Am.  Rep.,  90, 97  (51  N.  H.,  217) :  23  Am.  Rep.,  277  (121 
Muss.,  315). 
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2O4*]  *LOVE  v.  HUMPHREY  ET  AL. 

Prisoner  under  Arrest,  not.  Liable  to  Arrest  in 
Another  County — Liability  for  Unlawful  Ar- 
rest— Pleading — Justification. 

A  person  arrested  In  one  county,  passing1  through 
another  county  in  the  ordinary  route  of  travel  from 
the  place  where  he  was  arrested  to  the  place  whore 
he  is  to  be  conveyed  according  to  the  command  of 
the  process  under  which  the  arrest  was  made,  is  not 
subject  to  arrest  in  the  county  through  which  he 
passes,  and  if  arrested,  all  persons  concerned  in  the 
same  with  knowledge  of  the  previous  arrest,  are 
answerable  as  for  an  unlawful  arrest. 

Where  a  replication  admits  a  bar  set  up  in  a  plea, 
and  avoids  it  by  new  matter,  a  traverse  is  not  neces- 
sary. 

In  a  justification  by  a  deputized  constable,  it  is 
not  necessary  to  aver  that  the  deputation  was  made 
at  the  request  of  the  plaintiff  in  the  warrant,  and 
that  the  constable  undertook  to  serve  it  without  fee 
or  reward ;  at  all  events,  advantage  can  be  taken  of 
the  omission  only  by  special  demurrer. 

On  the  argument  of  a  demurrer,  the  defendant  is 
not  entitled  to  ask  for  judgment  in  his  favor,  al- 
though it  appears  that  he  is  sued  in  trespass  for  acts 
done  by  him  as  a  public  officer,  and  that  the  venue 
is  not  laid  in  the  county  where  it  appears  the  acts 
were  done :  the  party  must  rely  on  his  statute  rem- 
edy. 

Citations-2  R.  S.,  427 ;  Com.  Dig.  PI.,  G,  3 :  1  R.  L., 
155. 

DEMURRER  to  replication.  W.  Love  sued 
Adam  Humphrey,  John  Humphrey  and 
P.  Smith,  for  an  assault,  battery  and  false  im- 
prisonment. The  declaration  contained  four 
counts:  the  first  and  fourth  charging  an  assault 
and  battery  simply,  and  the  second  and  third 
an  assault,  battery  and  false  imprisonment. 
The  defendants  pleaded  as  to  all  the  trespasses 
in  the  declaration  mentioned,  except  the  im- 
prisonment, etc.,  not  guilty,  and  as  to  the  resi- 
due of  the  supposed  trespasses,  actio  non,  etc., 
because  they  say  that  before  the  said  time  when, 
etc.,  Adam  Humphrey,  one  of  the  defendants, 
obtained  a  warrant  at  his  suit,  from  a  justice 
of  the  County  of  Schenectady,  against  the 
plaintiff  in  an  action  of  trespass  on  the  case  ; 
that  the  justice  deputized  John  Humphrey  to 
serve  it,  who  voluntarily  undertook  to  do  so; 
that  the  justice  delivered  the  warrant  to  John 
Humphrey,  who,  by  virtue  thereof,  took  and 
arrested  the  plaintiff  in  the  Town  of  Duanes- 
burgh  in  the  County  of  Schenectady,  and  be- 
cause the  plaintiff  refused  to  submit  to  such 
arrest,  Adam  Humphrey  and  P.  Smith,  in  aid 
and  assistance  and  by  the  command  of  John 
Humphrey,  gently  laid  their  hands  on  him  to 
detain  him  in  custody,  which  is  the  residue  of 
2O5*]  the  supposed  trespasses,  etc. ;  conclud- 
ing with  a  verification,  etc.  The  plaintiff  re- 
plied, taking  issue  upon  the  plea  of  non  cul., 
and  "as  to  the  said  several  trespasses  in  the  in- 
troductory part  of  that  plea  mentioned  and 
therein  attempted  to  be  justified,"  said  that  he 
ought  not  to  be  barred,  etc.,  because,  before 
the  said  time  when,  etc.,  in  the  second  and 
third  counts  of  the  declaration  mentioned,  to 
wit:  on.  etc.,  a  warrant  was  issued  against  him, 
the  plaintiff,  by  G.  D.,  a  justice  of  the  County 
of  Montgomery,  at  the  suit  of  Adam  Hum- 
phrey, one  of  the  defendants,  on  the  applica- 
tion of  the  said  Adam,  directed  to  any  con- 
stable of  the  County  of  Montgomery,  com- 
manding such  constable  to  apprehend  the 
plaintiff  and  to  bring  him  before  the  justice, 
at  his  office  in  Charlestown,  to  answer,  etc., 
WEND.  9. 


which  warrant  the  said  Adam  caused  to  be 
delivered  to  J.  Eaton,  a  constable  of  Montgom- 
ery, to  be  executed  ;  that  by  virtue  thereof, 
Eaton  took  the  plaintiff  into  custody  in  the 
County  of  Montgomery,  and  while  he  was  con- 
veying him  across  a  part  of  the  County  of 
Schenectady  which  lay  in  and  was  in  the  ordi- 
nary route  of  travel  from  the  place  where  he 
took  and  arrested  the  plaintiff  to  the  place 
where  he  was  by  the  warrant  commanded  to 
convey  the  plaintiff,  the  defendants,  after  they 
had  notice  of  such  warrant  issued  by  the  jus- 
tice of  Montgomery  and  of  the  arrest  of  the 
plaintiff  by  Eaton,  and  that  the  plaintiff  was 
in  the  custody  of  Eaton  at  the  said  time  when, 
etc.,  in  the  second  and  third  counts  mentioned, 
committed  the  said  several  trespasses  in  the  in- 
troductory part  of  the  said  second  plea  men- 
tioned, in  manner  and  form,  etc.,  and  this,  etc., 
wherefore,  etc.  To  this  replication  the  defend- 
ants demurred  and  assigned  several  special 
causes  of  demurrer,  and,  amongst  others,  that 
the  replication  does  not  traverse  or  avoid  the 
matters  contained  in  the  second  plea,  except 
by  inference  or  legal  construction.  The  venue 
in  the  declaration  was  in  Montgomery. 

Mr.  M.  T.  Reynolds,  for  defendants.  It 
is  manifest  from  the  pleadings  that  the  acts 
complained  of  as  trespasses  were  done  in  the 
County  of  Schenectady;  that  John  Humphrey 
was  acting  as  a  constable,  and  the  other  de- 
fendants in  his  aid.  The  defendants,  therefore, 
on  the  trial  of  the  cause,  will  be  entitled  to  a 
*verdict,  1  R.  L.,  155.  The  court,  there-  [*2O6 
fore,  will  now  give  judgment  for  the  defend- 
ants. The  special  cause  assigned  for  demurrer 
also  is  fatal  against  the  plaintiff. 

Mr.  D.  Cady,  for  plaintiff.  The  plea  is  bad 
in  not  averring  that  John  Humphrey  was  dep- 
utized at  the  request  of  Adam  Humphrey,  and 
also  in  not  averring  that  he  undertook  to  serve 
the  warrant  without  fee  or  reward;  unless  such 
undertaking  was  made,  the  justice  had  no 
power  to  depute  him.  Laws  of  1824,  p.  290, 
sec.  19.  John  Humphrey  was  a  mere  volun- 
teer ;  he  was  not  a  public  officer,  and  had  not 
the  power  to  command  assistance.  At  all 
events,  Adam  Humphrey  was  not  bound  ta 
obey  his  own  deputy-constable,  and  the  law 
will  not  permit  him  to  commit  an  assault  under 
such  a  pretense.  If  he  and  Smith  were  bound 
to  obey,  they  should  have  averred  that  they 
were  inhabitants  of  the  county  of  which  John 
Humphrey  was  a  deputized  officer.  A  deputy- 
constable  cannot  claim  the  benefit  of  the  Act 
for  the  More  Easy  Pleading  in  Certain  Suits. 
The  defendants  cannot,  in  this  stage  of  the 
cause,  raise  the  question  whether  the  venue  be 
or  be  not  laid  in  the  proper  county;  it  can  prop- 
erly arise  only  on  the  trial.  There  is  a  plea  of 
the  general  issue,  and  there  is  nothing  to  pro- 
hibit evidence  of  acts  done  in  Montgomery, 
even  though  what  transpired  in  Schenectady 
should  not  be  considered  as  done  in  Montgom- 
ery. The  replication  admits  the  arrest  pleaded 
by  the  defendants,  but  it  sets  up  new  matter, 
showing  that  it  cannot  avail  them  as  a  defense. 
2R.  S.,  427,  sees.  6,  7. 

By  the  Court,  Sutherland,  J.  The  replica- 
tion, it  appears  to  me,  is  good  in  substance.  It 
brings  the  plaintiff's  case  within  the  provisions 
of  the  6th  and  7th  sections  of  the  Act  Concern- 
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ing  the  Arrest  of  Persons  on  Civil  Process.  2 
R.  S. ,  427.  The  6th  section  provides  that  any 
officer  who  shall  have  arrested  any  prisoner  in 
any  county,  may  pass  over,  across  or  through 
such  parts  of  any  other  county  or  counties  as 
shall  be  in  the  ordinary  route  of  travel  from 
the  place  where  such  prisoner  shall  have  been 
arrested  to  the  place  where  he  is  to  be  conveyed, 
according  to  the  command  of  the  process  by 
which  such  arrest  shall  have  been  made  ;  and 
the  7th  section  provides  that  such  conveyance 
2O7]  shall  not  in  any  case  *be  deemed  an  es- 
cape, nor  shall  the  prisoner  so  conveyed,  or  the 
officer  having  him  in  custody,  be  liable  to  ar- 
rest on  any  civil  process  while  passing  through 
such  other  county  or  counties.  The  knowledge 
of  the  defendants  of  the  previous  arrest  of  the 
plaintiff,  and  that  he  was  then  in  custody  under 
such  arrest,  when  the  trespass  complained  of 
was  committed,  is  sufficiently  averred.  A  sec- 
ond arrest  under  such  circumstances  must  con- 
stitute a  trespass,  as  much  as  though  it  had 
teen  made  in  another  county,  to  which  the 
process  did  not  extend.  It  does  not  stand  on 
the  same  ground  with  an  arrest  made  in  viola- 
tion of  a  personal  privilege  ;  such  privilege  an 
officer  is  not  bound  to  regard.  But  in  this  case 
the  exemption  is  intended  to  prevent  a  conflict 
between  process  issuing  from  different  courts 
or  officers.  The  effect  of  the  provision  is  to 
take  from  the  officer  making  the  second  arrest 
all  jurisdiction  over  the  defendant  in  the  proc- 
ess while  passing  through  his  county,  as  much 
as  though  he  had  not  entered  the  county,  but 
had  continued  in  that  in  which  he  was  origi- 
nally arrested. 

The  principal  ground  of  special  demurrer  to 
this  replication  is,  that  it  does  not  traverse  or 
avoid  the  matter  contained  in  the  plea,  except 
by  inference  or  legal  construction.  The  repli- 
cation confesses  or  admits  the  bar  set  up  in  the 
defendant's  plea,  and  avoids  it  by  new  matter; 
it  admits  the  arrest  and  imprisonment,  etc.,  to 
have  been  made  under  color  of  process,  etc. ,  as 
alleged  in  the  plea,  but  it  sets  up  new  matter, 
which,  if  true  in  point  of  fact,  shows  that  the 
plaintiff  was  not  liable  to  be  arrested,  and 
thereby  avoids  the  plea  ;  in  such  a  case  a  trav- 
erse is  not  necessary.  Com.  Dig.,  PI.,  G,  3.  If 
the  objection  intended  to  be  taken  is  that  the 
replication  professes  to  answer  only  the  tres- 
passes in  the  introductory  part  of  the  second 
plea  mentioned,  and  not  all  the  trespasses  men- 
tioned in  that  plea,  the  answer  is,  that  by  re- 
ferring to  the  second  plea,  it  will  appear  that 
the  trespasses  mentioned  in  the  introductory 
part  of  it  are  in  express  terms  all  the  residue  of 
the  trespasses  mentioned  in  the  declaration,  ex- 
cept those  which  the  defendant  had  answered 
and  denied  by  his  first  plea.  It  appears,  there- 
fore, with  sufficient  certainty  and  precision, 
that  the  replication  embraced  the  whole  matter 
of  the  plea.  The  other  special  causes  of  demur- 
er are  equally  unfounded. 
5JO8*]  *The  second  plea  is  good  in  substance. 
It  was  not  necessary  for  the  defendant  to  aver 
that  John  Humphrey,  who  was  deputed  to 
serve  the  warrant,  was  deputed  at  the  request 
of  Adam,  the  plaintiff  in  the  warrant,  or  that 
he  undertook  to  serve  it  without  fee  or  reward. 
The  general  averment  that  he  was  deputed  by 
the  Justice  and  voluntarily  undertook  to  execute 
the  process,  is  sufficient  at  least  upon  general 


demurrer.  It  is  not  necessary  to  set  out  his  ti- 
tle in  extenso.  Upon  a  demurrer  to  the  repli- 
cation, no  objection  can  be  taken  to  the  pre- 
vious pleadings,  except  one  of  substance. 

The  objection  to  the  venue,  I  am  inclined  to 
think,  cannot  be  raised  upon  demurrer.  If  the 
plaintiff  fails  to  prove  a  cause  of  action  arising 
within  the  County  of  Montgomery,  where  his 
venue  is,  the  statute  provides,  1  R.  L.,  155, 
that  the  jury  shall  find  the  defendants  not 
guilty,  without  any  regard  to  the  evidence 
given  by  the  plaintiff,  and  they  shall  also  have 
their  double  costs.  The  declaration  itself  does 
not  show  that  the  trespasses  complained  of 
were  committed  by  the  defendants  as  officers 
in  the  execution  of  process  ;  the  plea  discloses 
that  fact,  and  I  should  question  whether,  in- 
dependently of  the  statute  remedy,  it  was  com- 
petent for  the  defendants,  upon  a  demurrer  to 
the  plaintiff's  replication,  to  raise  an  objection 
to  the  declaration,  not  appearing  on  the  face  of 
the  declaration  itself,  but  disclosed  by  their 
own  plea.  However  this  may  be,  the  statute 
having  prescribed  the  course  to  be  pursued 
and  given  the  remedy,  that  course  must  be  ad- 
hered to. 

/  think  the  plaintiff  is  entitled  to  judgment 
upon  the  demurrer,  with  leave  to  the  defendant  to 
rejoin,  on  payment  of  costs. 

Citedan— 5  Sandf.,  223. 


*  JACKSON,  ex  dem.  MUNROE  [*2O9 

PARKHURST'&  GURNEY. 

Recitals  in  Deeds  Estop  Parties  and  Privies. 

Recitals  in  a  deed  of  land  are  evidence  against  the 
party  making  them  or  any  person  claiming  under 
him;  they  estop  parties  and  privies— privies  in  blood, 
in  estate,  and  in  law. 

A  person  entering  into  possession  of  land  under  a 
party  thus  bound  by  a  recital,  is  a  privy  in  law  of 
such  party,  and  is  bound  by  whatever  would  con- 
clude or  affect  him. 

Citations— 1  Phil.  Bv.,  411,  ch.  8,  sec.  2 ;  Com.  Dig,, 
tit.  Evidence,  B.  5: 1  Salk.,  285:  2  P.  Wms.,  432:  Willes, 
11 ;  1  Ball.,  67 ;  4  Binn.,  231,  314;  4  Pet.  S.  C.,  83. 

IN  this  case  the  Court  decided  that  recitals 
in  deeds  of  real  estate  are  evidence  against 
the  party  making  them  or  any  person  claiming 
under  him;  that  they  estop  parties  and  privies 
— privies  in  blood,  in  estate  and  in  law.  1  Phil. 
Ev.,  411,  ch.  8,  sec.  2;  Com.  Dig.,  tit.  Evi- 
dence, B,  5  ;  1  Salk.,  285  ;  2  P.  Wms.,  432  ; 
Willes,  11;  1  Dall.,  67;  4  Binn.,  231,  314;  Jack- 
son v.  Carver;  4  Pet.,  83,  and  that  the  defend- 
ants in  this  case  having  entered  into  possession 
of  the  premises  sought  to  be  recovered,  under 
one  of  the  grantors  in  the  deed  produced  by 
the  plaintiff,  containing  recitals  showing  title 
in  the  grantor  of  the  lessor  of  the  plaintiff, 
were  his  privies  in  law,  and  bound  by  whatever 
could  conclude  or  affect  him. 

Cited  in— 4  Denio,  486:  3  Barb.  Ch.,  568;  49  Am. 
Dec.,  198:  18  N.  Y.,  583:  2  Hun,  561;  18  Hun,  376;  10 
Barb..  107 :  24  Barb.,  57. 

Explained-11  How.  U.  S.,  325 :  11  Am.  Rep.,  763  (3 
Houst.,  369). 


NOTE.— Parol  evidence  to  contradict  recitals  in  a 
dt'i'il  I  let  ween  what  parties,  admwsihle.  See  Over- 
seers of  New  Berlin  v.  Overseers  of  Norwich,  10 
Johns.,  229,  note. 
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VAN  HOESEN  v.  HOLLEY. 


Commencement   of    Suit  —  Time   of  —  What 
Amounts  to  Issue  of  Writ  —  Escape. 

The  delivery  of  a  writ  to  a  messenger,  to  carry  to 
a  coroner  to  be  served  on  a  sheriff  in  a  suit  for  the 
«scape  of  a  prisoner  from  the  limits,  is  the  com- 
mencement of  the  suit  ;  and  if  at  that  moment  the 
prisoner  is  off  the  limits,  the  plaintiff  is  entitled  to 
recover  for  the  escape- 

In  such  case  the  writ,  in  judgment  of  law,  is  not  is- 
sued until  delivered  to  the  messenger,  and  thus  put 
in  motion  on  its  way  to  the  coroner,  although  pre- 
vious to  its  delivery  to  the  messenger  the  attorney 
had  filed  out  the  writ  and  taken  it  with  him,  with 
the  intention  to  deliver  or  send  it  to  a  corner,  in  case 
he  found  the  prisoner  off  the  limits. 

Citation—  18  Johns.,  14.  496. 


was  an  action  of  debt  for  an  escape, 
J-  tried  at  the  Columbia  Circuit  in  Apr.,  1831. 
One  Curtiss  was  a  prisoner  in  execution,  on 
the  limits  of  the  jail  on  the  County  of  Colum 
21O*]  bia.  The  plaintiff's  attorney  *being  in- 
formed by  an  agent  of  the  plaintiff  that  he  sus- 
pected that  Curtiss  was  off  the  limits,  made 
out  a  writ  against  the  sheriff,  took  it  in  his 
pocket  and  went  into  the  street  with  the  in- 
tention, if  he  should  find  Curtiss  off  the  limits, 
to  deliver  or  send  the  writ  to  the  coroner.  He 
saw  Curtiss  off  the  limits,  and  while  he  was  so 
off,  he,  the  attorney,  delivered  the  writ  to  a 
•cartman,  and  directed  him  to  take  it  immediately 
to  the  coroner.  The  cartman  drove  as  fast  as 
he  conveniently  could  to  the  house  of  the  cor- 
oner and  delivered  the  writ  to  him,  but  from 
the  evidence,  it  is  manifest  that  before  the  writ 
•came  to  the  hands  of  the  coroner  Curtiss  had 
returned  to  the  limits.  The  counsel  for  the  de- 
fendant insisted  that  the  filling  out  the  writ, 
and  not  the  delivery  of  it  to  a  cartman  to  be 
•carried  to  a  coroner,  was  the  issuing  thereof, 
and  the  commencement  of  the  suit;  and  if  so, 
as  there  was  no  proof  that  Curtiss  was  off  the 
limits  at  the  time  of  the  filling  out  of  the  writ, 
it  was  issued  prematurely,  and  the  defendant 
was  entitled  to  a  verdict.  The  judge  charged 
the  jury  that  it  was  immaterial  whether  Curtiss 
was  off  or  upon  the  limits  when  the  writ  was 
made  out  by  the  attorney  ;  whether  an  escape 
had  then  happened,  was  a  matter  of  no  con- 
sequence. That  if  they  believed  that  he  was  off 
the  limits  when  the  writ  was  given  by  the  at- 
torney to  the  cartman  to  be  delivered  to  the 
coroner,  and  that  the  writ  was  given  to  the  cart- 
man  with  the  bo  na  fide  and  absolute  intention 
to  have  him  carry  it  to  the  coroner  immediate- 
ly, to  be  served,  that  was  the  commencement 
of  the  suit,  and  the  plaintiff  was  entitled  to  re- 
cover, although  the  writ  was  made  out  before 
the  escape  happened,  and  was  not  delivered  to 
the  coroner  until  the  prisoner  had  returned  to 
the  limits.  The  jury  found  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial. 

Mr.  E.  Williams,  for  the  defendant,  in- 
sisted that  as  the  writ  was  made  out  to  be  used 
according  to  circumstances,  the  suit  could  not 
be  considered  as  commenced  until  the  writ  was 
actually  put  into  the  hands  of  the  coroner,  or 
left  at  his  office  ;  that  until  such  delivery,  it 


NOTE.— Commencement  of  suit— Time  of. 

As  a  general  rule,  the  tunning  or  suing  out  of  the  writ 
•is  the  commencement  of  the  suit. 

Delivery  of  the  writ  to  an  officer  is  sometimes  held 
to  be  the  commencement  of  the  suit.  For  a  full 
discussion,  see  Lowry  v.  Lawrence,  1  Cai.,  69,  note. 
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was  in  the  hands  of  one  or  other  of  the  agents 
of  the.plaintiff  ;  and  as  it  was  manifest  that 
when  the  writ  came  to  the  hands  of  the  coroner 
the  prisoner  had  returned  *to  the  limits,  [*2 1 1 
the  plaintiff  was  not  entitled  to  recover.  3 
Johns.  C.,  145  ;  18  Johns.,  20  ;  Idem.,  497. 

Mr.  A.  L.  Jordan.  Within  the  scope  of 
the  authorities  cited  on  the  other  side,  the  writ 
was  issued  in  this  case  at  the  moment  when  the 
attorney  put  it  in  motion  towards  the  coroner 
with  a  present  intention  and  unconditional  de- 
termination to  have  it  delivered  to  him. 

By  the  Court,  Sutherland,  J.  The  charge 
of  the  judge  was  correct.  The  suit  was  not 
commenced — the  writ  was  not  in  judgment  of 
law  issued  until  it  was  delivered  by  Jordan, 
the  attorney,  to  Poultney,  the  cartman,  to  be 
carried  by  him  to  the  coroner.  It  was  sent  to 
the  coroner  with  the  absolute  and  bonafide  in- 
tention of  having  it  served.  The  agent  Poult- 
ney was  vested  with  no  discretion;  his  instruc- 
tions were  absolute  and  unconditional,  to  de- 
liver the  writ  immediately  to  the  coroner. 
When  the  writ  was  put  in  the  hands  of  Poult- 
ney with  such  instructions,  the  suit  was  com- 
menced, and  not  before.  The  jury  have  found 
that  the  prisoner  was  at  that  time  off  of  the 
limits.  As  long  as  the  writ  remained  in  the 
hands  of  Jordan,  the  attorney,  without  any  ab- 
solute and  unqualified  intention  of  delivering 
it  to  the  sheriff,  it  had  no  more  efficacy  than 
though  it  had  not  been  filled  up.  When  Jordan 
left  his  office  with  the  writ  he  had  no  absolute 
intention  of  delivering  it  to  the  coroner  ;  it  de- 
pended upon  the  contingency  of  his  ascertain- 
ing that  the  prisoner  had  escaped,  and  was  then 
off  the  limits.  The  writ  was  not  on  its  way  to 
the  coroner,  in  judgment  of  law,  until  it  was 
delivered  to  Poultney.  The  cases  of  Burdick 
v.  Green.  18  Johns.,  14,  and  Visscherv.  Ganse- 
voort,  18  Johns  ,  496,  are  precisely  in  point, 
and  perfectly  decisive  of  this  case.  The  same 
doctrine  has  been  held  in  many  subsequent 
cases. 

Motion  for  new  trial  denied. 

Cited  in— 4  Bos.,  389 ;  36  Am.  Dec.,  455  (3  Ala.,  18). 


*!N  THE  MATTER  OP  JOHN  L.     [*212 
CLARK. 

Habeas  Corpus — Fugitive  from  Justice,  under 
Warrant  from  Executive,  on  Requisition  of  Ex- 
ecutive of  Another  State — Probable  Guilt  not 
Inquired  Into — Scope  of  Inquiry — Delivery  of 
Foreign  Nations — Practice. 

On  habeas  corpus,  a  court  or  judge  before  whom 
is  brought  a  prisoner,  arrested  as  a  fugitive  from 
justice,  by  a  warrant  from  the  Executive  of  one 
State  on  the  requisition  of  the  Executive  of  another 
State  under  the  Constitution  and  laws  of  the  U.  S., 
will  not  inquire  as  to  the  probable  guilt  of  the  ac- 
cused ;  the  only  inquiry  is,  whether  the  warrant  on 
which  he  is  arrested  states  that  the  fugitive  has  been 
demanded  by  the  Executive  of  the  State  from  which 
he  is  alleged  to  have  fled,  and  that  a  copy  of  the  in- 
dictment, or  an  affidavit,  charging  him  with  having 
committed  treason,  felony  or  other  crime,  certified 
by  the  Executive  demanding  him  as  authentic,  have 
been  presented. 

An  offense  made  indictable  by  statute  is  a  crime, 
within  the  meaning  of  the  Constitution  and  law  of 
Congress  on  this  subject. 

When  this  proceeding  is  had  under  the  comity  of 
nations,  it  seems  that  an  offender  would  be  delivered 

587 


212 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1832; 


up  only  when  charged  with  crimes  of  great  atrocity, 
or  deeply  affecting:  the  public  safety. 

The  provisions  of  the  Revised  Statutes  are  inap- 
plicable to  the  case  of  a  fugitive  from  justice,  de- 
manded under  the  Act  of  Congress. 

In  a  case  of  this  kind,  where  a  prisoner  is  remand- 
ed, the  court  will  not  grant  a  stay  of  proceeding's 
on  the  prosecution  of  a  writ  of  error. 

Citations— 1  Kent,  Com.,  36;  2  R.  S.,  573,  sec.  70  '• 
698,  sec.  4 ;  4  Bl.  Com.,  5 ;  1  Salk.,  347  ;  12  Mod.,  82 ;  1 
Ld.  Raym.,  65. 

A  HABEAS  CORPUS  was  allowed  in  open 
1A.  court,  on  the  first  day  of  the  present  term, 
directed  to  H.  G.  Mumford,  sheriff  of  the 
County  of  Providence,  in  the  State  of  R.  I.,  and 
to  J.  L.  Hays,  a  police  officer  of  N.  Y.,  com- 
manding them  to  bring  before  the  Chief  Justice, 
at  his  chambers,  John  L.  Clark,  whom  it  was  al- 
leged they  had  in  custody,  and  to  exhibit  the 
cause  of  his  detention.  Clark  was  brought  be 
fore  the  Chief  Justice,  and  the  sheriff  returned 
that  he  had  him  in  custody,  by  virtue  of  a  war- 
rant issued  by  the  Governor  of  this  State,  in 
the  following  words : 

"  Enos  T.  Throop,  Governor  of  the  State  of 
New  York,  to  the  sheriff  of  the  City  and  Coun- 
ty of  New  York,  and  the  sheriffs,  constables, 
and  other  peace  officers  of  the  several  counties 
in  the  said  State  :  Whereas,  it  has  been  repre- 
sented to  me  by  the  Governor  of  the  State  of 
Rhode  Island,  that  John  L.  Clark,  late  of 
Providence,  in  the  said  State,  has  been  guilty 
of  frauds  in  abstracting  from  the  Burrilville 
Bank,  in  that  State,  money,  notes  and  bank- 
bills,  while  president  of  said  Bank,  in  a  fraud- 
ulent manner,  which  said  acts  are  made  crim- 
213*]  inal  by  the  laws  *of  that  State  ;  and 
that  he  has  fled  from  justice  in  that  State,  and 
has  taken  refuge  in  the  State  of  New  York  ; 
and  that  said  Governor  of  Rhode  Island  has, 
in  pursuance  of  the  Constitution  and  laws  of 
the  United  States,  demanded  of  me  that  I 
should  cause  the  said  John  L.  Clark  to  be  ar- 
rested and  delivered  into  the  custody  of  Henry 
G.  Mumford,  sheriff  of  the  County  of  Provi- 
dence, who  is  duly  authorized  to  receive  him 
into  his  custody,  and  convey  him  back  to  the 
said  State  of  R>  ode  Island:  And  whereas,  the 
said  representation  and  demand  is  accompa- 
nied by  an  affidavit  taken  before  a  justice  of  the 
peace  of  the  said  State  of  Rhode  Island,  where- 
by the  said  John  L.  Clark  is  charged  with  the 
said  crime,  which  affidavit  is  certified  by  the 
said  Governor  of  Rhode  Island,  to  be  duly  au- 
thenticated: You  are.  therefore,  required  to 
arrest  the  said  John  L.  Clark,  wherever  he  may 
be  found  within  the  State,  and  to  deliver  him 
Into  the  custody  of  the  said  Henry  G.  Mum- 
ford,  to  be  taken  back  to  the  said  State  from 
which  he  fled,  pursuant  to  the  said  requisition. 
Given  under  my  hand,  and  the  privy  seal  of  the 
State,  at  the  City  of  Albany,  this  fifth  day  of 
May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-two." 

Clark  made  an  affidavit  in  the  following 
words,  which  was  submitted  to  the  Chief  Justice, 
viz.:  "City  and  County  of  New  York,  ss.  John 
L.  Clark,  now  a  prisoner,  and  detained  and  pro- 
duced under  the  habeas  corpus  hereunto  sub- 
ioined,  being  sworn,  deposeth  and  saith,  that 
he  has  seen  and  read  the  warrant  for  his  arrest, 
as  set  forth  in  the  return  to  the  habeas  corpus, 
issued  by  and  under  the  signature  of  His  Ex- 
cellency Governor  Throop.  That  according  to 
the  information  and  belief  of  this  deponent, 
688 


and  as  he  is  advised  by  counsel,  and  believe* 
to  be  true,  this  deponent  has  not  committed 
any  act  or  thing,  as  recited  in  said  warrant, 
and  that  he  is  not  guilty  of  any  act  or  thing 
which  is  a  crime,  or  made  criminal,  under  and 
by  the  laws  of  the  State  of  Rhode  Island,  and 
which  is  made  the  pretense  for  said  warrant 
and  the  arrest  of  this  deponent,  and  this  depo- 
nent wholly  denies  the  guilt  as  recited  in  said 
warrant.  This  deponent  expressly  denies  that  lie 
has  fraud  ulently  abstracted  from  the  Burril  vil  le 
Bank  of  Rhode  Island  money,  notes  and  bank- 
bills',  while  president  of  said  Bank,  or  at  any 
time,  *or  in  any  manner, which  is  made  [*2 14 
criminal  by  the  laws  of  that  State.  On  the  con- 
trary thereof,  this  deponent  says  that  he  has- 
not  at  any  time  abstracted  or  taken  from  said 
Bank  money,  notes  and  bank-bills,  other  than 
what  has  been  paid  to  him  by  the  cashier  or 
other  officer  of  that  Bank,  and  upon  vouchers- 
or  discounted  paper  entered  in  course  of  busi- 
ness upon  the  books  of  the  Bank,  and  sanc- 
tioned by  the  direction,  or  some  part  thereof, 
or  committees,  or  persons  duly  authorized  ia 
the  premises.  This  deponent,  therefore',  de- 
nies all  or  any  abstraction  of  money,  or  notes 
and  bills  from  this  Bank,  or  that  he  has  been 
guilty  of  frauds  in  abstracting  from  the  said 
Bank,  by  acts  which  are  made  criminal  by  the 
laws  of  Rhode  Island,  as  he  is  advised  and 
verily  believes  to  be  true.  This  deponent  fur- 
ther saith  that  he  left  the  State  of  Rhode  Island 
on  private  business,  and  to  avoid  arrest  on  civil 
process  for  enormous  and  oppressive  amounts, 
and  he  had  cause  to  apprehend  further  and  op- 
pressive arrests  in  that  State,  where,  by  its 
laws,  an  insolvent  can  only  be  discharged  from 
severe  imprisonment  by  Act  of  the  Legislature, 
and  that  under  the  excitement  arising  from 
having  been  connected  with  an  unfortunate 
and  failing  bank,  this  deponent  was  and  is 
apprehensive  of  severe  and  cruel  imprison- 
ment, under  pretense  of  demands  on  civil  proc- 
ess. This  deponent  has  no  apprehensions  of 
criminal  proceedings  on  or  by  virtue  of  the 
matters  set  out  and  mentioned  in  said  warrant 
of  arrest,  or  any  other  act  committed  by  this 
deponent;  and  from  information  and  belief, 
this  deponent  says  that  the  present  proceedings 
alleging  crime  under  the  laws  of  Rhode  Island 
are  set  on  foot  in  and  carried  on  by  the  Bank 
of  Suffolk,  in  the  State  of  Massachusetts,  and 
by  Charles  F.  Tillinghast,  the  known  counsel 
of  said  Suffolk  Bank;  and  this  deponent  in- 
sists and  verily  believes  that  his  present  arrest 
and  the  proceedings  criminally  are  for  the 
sole  and  only  purpose  to  remove  this  deponent 
within  the  jurisdiction  of  Rhode  Island,  where- 
by he  will  there  be  held  under  various  other 
process  and  proceedings,  not  of  a  character 
made  criminal  under  the  lawspf  Rhode  Island. 
This  deponent,  from  information,  believes,  and 
he,  therefore,  insists,  that  the  papers  and  pro- 
ceedings alleged  to  be  certified  as  authentic, 
by  the  Governor  of  Rhode  Island  to  the  Gov- 
ernor of  New  York,  when  examined,  will  not 
be  found  to  *set  forth  and  charge  [*215 
against  this  deponent  in  an  adequate  manner, 
any  acts  made  criminal  by  the  laws  of  Rhode 
Island." 

The  Chief  Justice  intimating  his  opinion  that 
Clark  was  not  entitled  to  be  set  at  liberty,  his 
counsel  asked  to  be  heard  before  the  whole 
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Bench,  to  which  the  Chief  Justice  consented  ; 
and  on  the  next  day 

Men*™.  J.  Tallmadge,  S.  S.  Knapp,  S. 
A.  Crapo  and  A.  W.  Dodge,  being  associ 
ated  with  him  as  counsel  for  Clark,  contended 
that  Clark  was  entitled  to  his  discharge,  on  the 
following  grounds:  that  to  enable  the  Govern- 
or of  a  State  to  demand  an  individual  from  the 
Oovernor  of  another  State,  the  crime  charged 
must  be  one  of  high  moral  turpitude,  and  one 
universally  so  considered.  That  the  crime 
•charged  should  be  one,  upon  conviction  for 
which  the  party  would  be  liable  to  some  igno- 
minious punishment,  such  as  imprisonment,  or 
the  like;  whereas  the  laws  of  R.  I.  only  declare 
that  the  defendant,  if  convicted,  should  be  fined 
not  exceeding  $5,000.  That  the  crime  must 
appear  to  have  been  committed,  and  that  the 
•Governor's  warrant  only  recited  that  embezzle- 
ments had  been  made  by  Clark,  while  there 
were  no  facts  sufficient  for  the  court  to  judge 
whether  or  not  there  had  been  any  such  crime 
committed.  That  this  court  should  require  the 
production  of  the  affidavit  upon  which  the 
warrant  was  grounded;  the  return  of  the  ha- 
beas corpus  does  not  show  whether  the  course 
pointed  out  by  the  Act  of  Cdhgress  (Act  of 
Feb.  12,  1793,  sec.  1,  Story  ed.  L.  TJ.  S.,  p. 
281)  has  been  strictly  pursued.  That  the  court 
cannot  intend  that  such  affidavit  was  made,  or 
if  made, was  certified  as  authentic  by  the  prop- 
er officer,  or  charged  a  criminal  offense.or  that 
there  was  sufficient  grounds  to  charge  Clark. 
Taking  the  Governor's  warrant  as  the  sole 
guide  by  which  to  ascertain  the  legality  of  the 
arrest,  independent  of  the  affidavit,  it  did  not 
appear  that  Clark  had  been  guilty  of  any  crime 
under  the  laws  of  R.  I.  By  the  Governor's 
warrant  it  appeared  that  Clark  is  charged  as 
having  "been  guilty  of  frauds  in  abstracting 
from  the  Burrilville  Bank  in  that  State,  money, 
notes  and  bank  bills,  while  president  of  said 
Bank,  in  a  fraudulent  manner. "  Admitting  this 
2 16*]*charge  to  be  true,  it  did  not  constitute 
a  crime  under  the  R.  I.  laws.  It  must  be  shown 
that  he  has  been  guilty  of  the  specific  offense 
defined  in  the  Statutes  of  R.  I.  The  language 
of  the  Act  is:  "If  any  president,  etc.,  shall 
fraudulently  manage  or  conduct  the  affairs  or 
business  of  such  bank,  whereby  the  public  or 
individuals  dealing  at  or  with  said  bank  shall 
be  defrauded  in  the  payment  of  their  just  de- 
mands against  said  bank,"  etc.,  etc.  Under  this 
Act,  if  the  president  should  abstract  the  funds, 
«tc.,  in  a  fraudulent  manner,  it  would  not  be 
indictable  unless  it  be  also  shown  that  by 
means  thereof,  the  public  or  individuals  deal- 
ing, etc.,  have  been  defrauded  in  the  payment 
of  their  just  demands;  it  did  not  appear  by  the 
Governor's  recital  that  the  Burrilville  Bank 
owed  a  single  dollar.  Besides,  by  the  Act  of 
R.  I.,  jurisdiction  in  these  cases  is  given  to  the 
supreme  judicial  court  of  that  State,  and  here  it 
appears  that  the  affidavit  of  the  off ense charged 
is  made  before  a  justice  of  the  peace.  The  fact 
whether  the  alleged  offense  is  a  crime  by  the 
laws  of  R.  I.  was  certainly  inquirable  into  by 
the  court.  The  bare  representation  of  the 
Governor  of  R.  I.  was  not  sufficient.  The  lead- 
ing case,  King  v.  Roe,  12  Mod. ,82,  says:  "The 
court  then  held  that  the  true  cause  of  commit- 
ment ought  to  be  specified  in  the  warrant." 
This  case  is  better  reported,  1  Ld.  Raym. ,  65, 
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where  the  court  say  that  the  warrant  was  bad 
because  it  did  not  specify  first,  for  what  reason 
Sir  James  Montgomery  was  committed.  The 
same  case  is  reported  Salk.,  347;  it  is  there 
said  that .  Sir  James  Montgomery's  treason 
ought  to  have  been  inserted  in  the  warrant, 
with  an  allegation  that  Sir  James  did  the  fact. 
This  court  will  certainly  require  the  same 
strictness  in  the  description  of  a  crime  com- 
mitted in  a  foreign  jurisdiction,  before  they 
will  permit  the  arrest  of  a  citizen,  as  they 
would  if  such  citizen  was  indicted  within  our 
own  jurisdiction.  Upon  the  return  of  the  ha- 
bean  corpus,  the  judge  is  not  confined  to  the 
face  of  the  return,  but  he  is  to  examine  into 
the  facts  contained  in  the  return.  2  Kent,  Com., 
26.  "  The  power  gives  to  the  judge  who  takes 
cognizance  of  the  case  upon  the  return  of  the 
writ,  the  character  of  a  court  of  review,  even 
to  the  acts  of  the  co-ordinate  magistrate." 
Idem.  This  court  should  inquire  *into  [*217 
the  fact  whether  the  prisoner  has  been  guilty 
of  the  alleged  offense,  etc.  The  Matter  of 
Wanhburn,  4  Johns.  Ch.,  106.  The  law  of  this 
State,  2  R.  S.,  569,  sec.  48,  allows  the  party, 
upon  being  brought  up  on  the  return  of  any 
writ  of  habeas  corpus,  to  deny  under  oath  any 
of  the  material  facts  set  forth  in  such  return, 
or  to  allege  any  facts  to  show  that  his  detention 
is  unlawful.  This  is  a  general  Act,  applicable 
to  all  cases;  and  the  defendant  by  his  affidavit 
has  fully  denied  every  material  allegation  in 
the  return. 

Mr.  J.  A.  Spencer,  for  the  sheriff.  The 
proceedings  in  this  case  for  the  arrest  of  the 
prisoner  have  been  had  under  the  provision  of 
the  Constitution  of  the  General  Government 
relative  to  fugitives  from  justice,  and  under 
the  Act  of  Congress  prescribing  the  forms  of 
proceeding  in  such  cases,  which  have  been 
strictly  pursued.  The  provision  in  the  Consti- 
tution that  a  person  charged  with  treason,  fel- 
ony or  other  crime, who  shall  flee  from  justice, 
etc.,  shall  be  delivered  up,  embraces  all  of- 
fenses against  the  public  for  which  a  party  may 
be  indicted  and  criminally  punished,  although 
such  punishment  be  not  ignominious.  The 
court  will  not  require  the  production  of  the 
papers  exhibited  to  the  Governor  of  this  State, 
on  the  strength  of  which  the  warrant  was  is- 
sued on  which  the  prisoner  was  arrested  ;  it  is 
to  be  presumed  they  remain  in  his  possession. 
It  is  enough  for  the  court  that  the  warrant  re- 
cites the  proceedings  to  have  been  had,  made 
necessary  by  the  law  of  Congress.  Nor  will 
the  court  look  into  the  affidavit  of  the  prisoner 
which  has  been  exhibited  by  him,  this  not  be- 
ing a  case  in  which  they  can  inquire  into  the 
presumption  of  the  guilt  or  innocence  of  the 
prisoner  ;  the  only  inquiry  being  whether  the 
case  comes  within  the  provision  of  the  Consti- 
tution and  the  law  of  Congress  passed  to  carry 
it  into  effect.  As  to  the  objection  that  jurisdic- 
tion of  the  offense  with  which  the  prisoner  is 
charged  is  given  to  the  supreme  judicial  court 
of  R.  I.,  and  that  here  the  complaint  appears 
to  have  been  made  to  a  justice  of  the  peace, 
the  answer  is  that  such  complaint  probably  is 
a  mere  initiatory  proceeding  to  give  that  court 
jurisdiction  of  the  person  or  the  prisoner.  At 
all  events,  the  proceeding  *before  the  [*2 1 8 
magistrate  is  a  compliance  with  the  Act  of  Con- 
gress, and  this  court  will  not  inquire  in  what 
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tribunal    the  prisoner  is  intended  to  be  ar- 
raigned, after  he  shall  have  been  taken  to  R.  I. 

By  the  Court,  Savage,  Ch.  J.  Civilized  na- 
tions have  seen  the  necesssity  and  propriety  of 
surrendering  fugitives  from  justice,  that  they 
may  be  tried  by  the  laws  of  the  country  in 
which  the  offense  was  committed.  This  mat- 
ter has  usually  been  arranged  by  treaty  ;  but 
where  no  treaty  exists,  the  comity  of  nations 
requires  that  offenders  against  the  laws  of  one 
nation  shall  not  find  a  sanctuary  in  another. 
In  such  cases,  a  State  or  Nation  which  is  re- 
quired to  surrender  an  individual  who  is  un- 
der the  protection  of  its  laws,  owes  it  to  itself 
as  well  as  to  the  individual  concerned,  to  in- 
stitute an  examination  into  the  facts  alleged  to 
constitute  the  crime,  and  to  surrender  the  per- 
son charged,  if  upon  such  examination  there 
appears  satisfactory  evidence  of  guilt.  Where 
a  treaty  exists,  the  evidence  of  the  commission 
of  the  crime,  as  well  as  the  circumstances  un 
der  which  the  surrender  is  to  be  made  will,  of 
course,  be  explicitly  stated  and  in  practice  pur- 
sued. Had  our  Federal  Constitution  and  laws 
been  silent  on  this  subject,  and  no  convention 
al  arrangement  existed  between  the  several 
States  composing  our  Confederacy,  it  may  be 
conceded  that  the  practice  arising  from  the 
comity  of  nations  would  be  applicable;  and  be- 
fore we  would  surrender  any  person  demand- 
ed as  a  fugitive  from  justice,  it  would  be  our 
duty  to  examine  into  the  facts  of  the  alleged 
crime,  and  be  satisfied  that  no  reasonable  doubt 
existed  as  to  his  guilt.  But  under  our  Feder- 
al Government,  this  matter  has  been  regulated, 
and  we  are  not  left  to  the  uncertainty  arising 
from  an  inquiry  in  one  State  into  the  particu- 
lars of  an  offense  committed  in  another.  The 
Constitution  of  the  U.  S.  provides  that  "a  per- 
son charged  in  any  State  with  treason,  felony 
or  other  crime.who  shall  flee  from  justice  and 
be  found  in  another  State,  shall,  on  demand  of 
the  executive  authority  of  the  State  from  which 
he  fled,  be  delivered  up  to  be  removed  to  the 
State  having  jurisdiction  of  the  crime."  Here 
then  is  the  law  on  the  subject — a  positive  reg- 
ulation and  tantamount  to  a  treaty  stipulation; 
219*]  and  we  *are  not  to  resort  to  the  comity 
of  nations  for  our  guidance.  Every  person 
who  is  charged  with  an  offense  in  any  State 
and  shall  flee  to  another  State,  shall  be  deliv- 
ered up.  It  is  not  necessary  to  be  shown  that 
such  person  is  guilty  ;  it  is  not  necessary,  as 
under  the  comity  of  nations,  to  examine  into 
the  facts  alleged  against  him  constituting  the 
crime  ;  it  is  sufficient  that  he  is  charged  with 
having  committed  a  crime. 

But  how  charged?  The  law  of  Congress  has 
answered  this  question  as  follows:  "Whenever 
the  executive  authority  of  any  State  in  the 
Union,  or  of  either  of  the  Territories,  shall  de- 
mand any  person  as  a  fugitive  from  justice,of 
the  executive  authority  of  any  such  State  or 
Territory  to  which  such  person  shall  have  fled, 
and  shall,  moreover,  produce  the  copy  of  an 
indictment  found,  or  an  affidavit  made  before 
a  magistrate  of  any  State  or  Territory  as  afore- 
said, charging  the  person  so  demanded  with 
having  committed  treason,  felony  or  other 
crime,  certified  as  authentic  by  the  Governor 
or  Chief  Magistrate  of  the  State  or  Territory 
from  whence  the  person  so  charged  fled,  it 


shall  be  the  duty  of  the  executive  authority  of 
the  State  or  Territory  to  which  such  person 
shall  have  fled,  to  cause  him  or  her  to  be  ar- 
rested and  secured."  In  order,  therefore,  to 
give  the  Governor  of  this  State  jurisdiction  in 
such  a  case,  three  things  are  requisite:  1.  The 
fugitive  must  be  demanded  by  the  Executive 
of  the  Stale  from  which  he  fled.  2.  A  copy  of 
an  indictment  found,  or  an  affidavit  made  be- 
fore a  magistrate  charging  the  fugitive  with 
having  committed  the  crime.  3.  Such  copy  of 
the  indictment  or  affidavit  must  be  certified  as 
authentic  by  the  Executive.  If  these  prereq- 
uisites have  been  complied  with,  then  the 
warrant  of  the  Governor  has  properly  issued, 
and  the  prisoner  is  legally  restrained  of  his  lib- 
erty. We  must  look  at  the  return  to  the  habeas 
corpus  for  the  facts.  1.  It  is  there  expressly 
recited  that  the  Governor  of  R.  I.  has  demand- 
ed that  John  L.  Clark  be  arrested  and  deliv- 
ered up  as  a  fugitive  from  justice.  2.  That  a 
copy  of  an  affidavit  was  presented,  charging 
Clark  with  certain  acts  which  the  Governor  of 
R.  I.  certifies  are  made  criminal  by  the  laws  of 
that  State.  3.  That  the  affidavit  is  certified  bv 
the  Governor  of  R.  I.  to  be  duly  authenticated". 
Here,  then,  is  a  literal  compliance  with  the 
Constitution  and  laws  *of  the  U.  S.,  [*22O 
and  the  Governor  of  N.  Y.  had  full  power  and 
authority  to  issue  his  warrant,  to  direct  Clark 
to  be  arrested  and  delivered  over  to  the  agent 
of  the  State  of  R.  I. 

Having  thus  inquired  into  and  ascertained 
what  are  the  duties  of  other  officers,  we  are 
next  to  inquire  into  our  own  duties.  These  are 
to  be  found  in  our  statutes.  They  direct,  2  R. 
S.,  567-569,  that  the  court  o  rofficer  author- 
ized to  allow  the  habeas  corpus  shall,  upon  the 
return  thereof,  proceed  to  examine  into  the 
facts  contained  in  the  return.  If  no  legal  cause 
be  shown  for  the  imprisonment,  the  party  shall 
be  discharged;  but  if  he  is  legally  detained,  he 
shall  be  remanded.  The  provisions  of  our  Stat- 
ute seem  to  contemplate  an  imprisonment  upon 
a  charge  of  an  offense  against  our  own  laws  ; 
but  the  prisoner  is  entitled  to  the  benefit  of 
those  provisions,  so  far  as  they  are  applicable. 
The  48th  section,  p.  569,  permits  the  party, 
upon  the  return  of  the  habeas  corpus,  to  deny 
on  oath  any  of  the  material  facts  set  forth  in 
the  return,  or  allege  any  fact  to  show  the  de- 
tention unlawful;  and  then  the  court  or  officer 
shall,  in  a  summary  way, proceed  to  hear  proofs 
and  allegations,  and  dispose  of  the  party  as 
justice  may  require.  Under  this  section,  the 
prisoner  has  made  an  affidavit  denying  all 
criminality  or  fraud  in  relation  to  the  Burril- 
ville  Bank,  which  are  charged  against  him  in 
the  affidavit  presented  to  the  Governor  of  this 
State.  But  whether  he  is  guilty  or  not,  is  not 
the  question  to  be  decided  here  ;  it  is  whether 
he  has  been  properly  charged  with  guilt,  ac- 
cording to  the  Constitution  and  the  Act  of  Con- 
gress. The  prisoner  does  not  deny  any  fact 
set  forth  in  the  warrant  upon  which  he  has 
been  arrested.  It  is  not  denied  that  the  Gov- 
ernor of  R.  I.  has  demanded  him  as  a  fugitive 
from  Justice.  It  is  not  denied  that  an  affidavit 
charging  him  with  criminality  was  presented 
to  the  Governor  of  N.  Y. ;  nor  is  it  denied  that 
the  Governor  of  R.  I.  has  certified  that  that  af- 
fidavit is  properly  authenticated.  These  are 
the  material  facts.  Gov.  Throop  does  not  as- 
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sert  the  prisoner's  guilt,  but  that  he  had  before 
him  such  evidence  as  the  law  directed,  to  au- 
thorize the  issuing  his  warrant.  Whether  the 
prisoner  is  guilty  or  innocent  is  not  the  ques- 
tion before  us;  nor  is  any  judicial  tribunal  in 
221*]  *this  State  charged  with  that  inquiry. 
By  the  Constitution,  full  faith  and  credit  are 
to  be  given  in  all  the  States  to  the  judicial  pro- 
ceedings of  each  State.  When  such  proceed- 
ings have  been  had  in  one  State,  which  ought 
to  put  any  individual  within  it  upon  his  trial, 
and  those  proceedings  are  duly  authenticated, 
full  faith  and  credit  shall  be  given  to  them  in 
every  other  State.  If  such  person  flee  to  an- 
other State,  it  is  not  necessary  to  repeat  in  such 
State  to  which  he  has  fled  the  initiatory  pro- 
ceedings which  have  already  been  had,  but  he 
is  to  be  sent  back  to  be  tried  where  the  offense 
is  charged  to  have  been  committed — to  have 
the  proceedings  consummated  where  they  were 
begun. 

It  has  been  objected  that  no  crime  has  been 
committed,  and  that  the  proceedings  contem- 
plated by  the  Statute  of  R.  I.  are  of  a  civil  nat- 
ure merely.  The  first  answer  is  that  the  Statute 
of  R.  I.  is  not  properly  before  us.  An  offense  of 
a  highly  immoral  character  is  stated  in  the  war- 
rant, and  is  certified  by  the  Governor  of  R.  I. 
to  have  been  made  criminal  by  the  laws  of 
that  State.  This  is  evidence  enough,  in  this 
stage  of  the  proceedings,  of  the  nature  of  the 
offense;  but  if  we  look  into  the  Statute  of  R. 
I. ,  which  has  been  informally  read  from  their 
statute  book,  we  find  a  criminal  offense;  it  is 
this:  that  if  any  officer  of  a  bank  shall  so 
fraudulently  manage  its  concerns  that  the  pub- 
lic or  any  individual  dealing  with  it  shall  be 
defrauded  in  the  payment  of  their  just  de- 
mands, such  officer  shall  be  prosecuted  in  the 
supreme  judicial  court  by  indictment  and,  on 
conviction,  the  offender  may  be  fined  $5,000. 
This  is  very  plain  language.  There  is  to  be  a 
prosecution  by  indictment,  and  a  fine  is  im- 
posed which  goes  of  course  to  the  public — not 
to  the  party  defrauded.  There  is  nothing  here 
like  a  civil  remedy;  and  though  the  indictment 
and  trial  are  to  take  place  in  the  Supreme  Court, 
yet  criminal  proceedings  do  not  commence 
there.  The  first  proceeding  is  usually,  if  not 
always,  before  an  inferior  magistrate;  but  in 
this  case  an  affidavit  is  all  that  is  required,  pro- 
vided it  is  duly  authenticated. 

It  was  also  objected  that  a  crime  of  greater 
atrocity  was  intended  by  the  Constitution  than 
is  here  charged.  It  seems  that  when  proceed 
ings  are  instituted  by  the  comity  of  nations 
222*]  *they  apply  only  to  crimes  of  great 
atrocity,  or  deeply  affecting  the  public  safety. 
1  Kent,  Com.,  36.  The  Statute  of  our  State 
to  which  Chancellor  Kent  refers  has  been  re- 
pealed, and  I  have  not  found  the  substance  of 
it  re-enacted  in  the  Revised  Statutes,  but  what 
may  have  been  intended  as  a  substitute — that 
certain  offenses  committed  out  of  our  jurisdic- 
tion may  be  punished  within  it.  2  R.  S.,  698, 
sec.  4.  With  the  comity  of  nations  we  have 
at  present  nothing  to  do;  unless  perhaps  to  in- 
fer from  it  that  the  f ramers  of  our  Constitution 
and  laws  intended  to  provide  a  more  perfect 
remedy;  one  which  should  reach  every  offense 
criminally  cognizable  by  the  laws  of  any  of  the 
States;  the  language  is — treason,  felony,  or 
other  crime;  the  word  crime  is  synonymous 
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with  misdemeanor,  4  Bl.  Com.,  5,  and  includes 
every  offense  below  felony  published  by  in- 
dictment as  an  offense  against  the  public. 

An  objection  was  also  taken  to  the  warrant 
for  omitting  to  state  facts;  and  among  other 
cases  that  of  King  v.  Kendall  was  referred  to 
1  Salk.,  347;  12  Mod.,  82;  1  Ld.  Raym.,  65, 
where,  upon  a  return  to  habeas  corpus  the  pris- 
oners were  bailed,  having  been  arrested  by  a 
warrant  of  a  Secretary  of  State  for  aiding  James 
Montgomery  to  escape,  who  was  commited 
upon  suspicion  of  treason,  because  the  treason 
was  not  set  forth  in  the  warrant  with  an  alle- 
gation that  Montgomery  did  the  fact.  That 
case  is  not  analogous;  the  offense  of  Kendall 
&  Roe  was  aiding  a  person  to  escape  from  cus- 
tody, and  their  offense  would  be  graduated  by 
that  of  the  person  assisted;  it  was  important, 
therefore,  that  it  should  be  stated;  but  this  is 
a  proceeding  regulated  by  positive  statute,  and 
the  warrant  need  contain  no  more  than  the 
statute  requires. 

I  am  of  opinion  that  the  proceedings  in  this 
case  have  been  regular;  that  the  prisoner  is 
legally  in  custody  of  the  officer,  and  that  he 
should  be  remanded. 

The  counsel  for  Clark  then  prayed  the  court 
to  grant  a  writ  of  error  to  the  Court  for  the 
Correction  of  Errors  in  this  State,  and  that 
until  the  hearing  of  the  case  before  that  tribunal 
all  proceedings  against  him  be  stayed. 

This  motion  was  argued  by  the  counsel,  and 
the  following  points  were  taken  on  the  part  of 
the  prisoner: 

*On  final  decision  upon  habeas  corpus,[*223 
the  prisoner  who  is  remanded  has  a  right  to  a 
writ  of  error  to  the  Court  for  the  Correction  of 
Errors.  2  R.  S.,  573,  sec.  70. 

If  the  nature  of  the  decision  allowed  of  res- 
titution, or  did  not  put  the  party  in  a  remedi- 
less condition,  then  he  maybe  left  to  prosecute 
his  appeal  without  stay  of  other  proceedings. 

But  where  the  effect  of  the  decision  alleged 
to  be  erroneous  is  such  as  to  be  executed,  and 
where  restitution  cannot  be  awarded,  then  it 
is  a  duty  to  stay  the  proceedings  on  such  ap- 
peal in  good  faith,  and  certificate  of  counsel 
of  a  belief  there  is  error. 

To  refuse  such  stay  of  proceedings,  is,  in 
effect,  to  deny  the  appeal,  and  defeat  a  right 
given  by  the  Constitution  and  by  statute. 

The  Court  allowed  the  writ  of  error,  but 
held  that  they  had  no  power  to  grant  a  stay  of 
proceedings;  that  although  the  statute  gave 
the  prisoner  a  right  of  appeal,  yet  as  the  Leg- 
islature had  not  provided  either  for  his  deten- 
tion or  bail  in  the  interim,  it  was  not  for  the 
court  to  interfere. 

Distinguished— 6  Abb.  N.  C.,  65. 

Followed— 84  N.  Y.,  445. 

Fugitive  from  justice— Requisition  and  warrant— 
What  court  will  inquire  into.  Cited  in— 12  Wend., 
323  ;  56  N.  Y.,  187  ;  84  N.  Y.,  445  ;  17  Hun,  202  ;  1  Abb. 
N.  S..  349;  7  Abb.  N.  S..  68;  1  Park.,  234;  16  Wall., 
374 ;  122  Mass.,  329  ;  29  Ind.,  13  ;  48  Ind.,  124  ;  52  Wis.,  72. 

Habeas  corpus—  What  may  ne  inquired  into  under. 
Cited  in— 5  Hill.,  168;  17  Hun,  202;  4  Barb.,  33:  45 
How.  Pr.,  311,  314 ;  19  Abb.,  401 ;  1  Park.,  194 ;  1  Daly, 
571 ;  17  Am.  Rep.,  116  (112  Mass.,  411). 

Also  cited  in— 11  Leg-.  Obs.,  311. 


DAY  &  WHITE  t>.  ALVERSON. 

A  plaintiff  in  ejectment  claiming:  the  premises  in 
fee  is  entitled  to  recover,  although  he  only  show 
title  by  possession. 
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T7JECTMENT.  The  plaintiffs  in  an  action 
Jj  of  ejectment  claimed  the  premises  de- 
scribed in  their  declaration  as  belonging  to  them 
in  fee,  and  on  the  trial  of  the  cause  gave  no 
higher  evidence  of  title  than  title  by  possession. 
The  presiding  judere  ruled  that  they  were  en- 
titled to  recover,  and  the  defendant  excepted 
to  his  decision.  The  plaintiffs  now  moved  for 
judgment  for  the  frivolousness  of  the  bill  of 
exceptions,  and  the  Court  gave  them  judg- 
ment, holding  that  title  by  possession  is  pnma 
facie  evidence  of  a  fee. 

Cited  in-17  Wend.,  81 :  6  Barb.,  126;  7  Barb.,  621 ; 
8  Barb..  342 ;  1  E.  D.  S.,  335 ;  7  Leg.  Obs.,  147. 

See-67  111.,  597 ;  94  111.,  60 ;  14  Mich.,  471 ;  16  Mich.. 
139 ;  13  Minn.,  445. 


224*] 


*THE  PEOPLE 

v. 
ALLEN,  Coroner,  etc. 


The  suing  out  of  a  writ  of  error  does  not  excuse 
the  officer  to  whom  the  execution  is  issued  from 
proceeding,  unless  bail  is  duly  put  in. 

THE  defendant,  brought  up  on  an  attach- 
ment for  not  returning  an  execution,  ob- 
jected that  the  defendant  in  the  suit  in  which 
the  execution  was  issued  had  duly  sued  out  a 
writ  of  error  to  remove  the  judgment.  By 
the  Court.  That  is  no  excuse;  unless  the  de- 
fendant has  obtained  a  stay  of  the  execution 
by  putting  in  and  perfecting  bail,  the  plaintiff 
is  entitled  to  have  execution  of  his  judgment. 
You  must  pay  the  amount  of  the  execution  or 
stand  committed. 


GENERAL  RULES. 

1.  All  cases  which  by  the  provisions  of  the 
Act,  entitled  "An  Act  Relating  to  the  Supreme 
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and  Circuit  Courts,"  passed  Apr.  13,  1832,  are 
required  to  be  heard  in  the  first  instance  before 
a  circuit  judge,  shall  be  settled  in  the  same 
manner,  and  brought  to  hearing  upon  the  like 
notice,  as  is  now  prescribed  by  the  rules  of 
the  Supreme  Court. 

2.  The  decision  of  the  circuit  judge  shall  be 
in  writing,  and  shall  be  filed  in  the  office  of 
one  of  the  clerks  of  this  court,  and  the  party 
in  whose  favor  such  decision  shall  be  made, 
shall  thereupon  enter  such  rule  for  the  pur- 
pose of  giving  effect  to  such  decision  as  in  like 
cases  is  now  entered  upon  such  decision  made 
by  the  Supreme  Court,  but  no  such  rule  shall 
be  entered  in  vacation. 

3.  The  decisions  made  in  the  first  and  sec- 
ond circuits  shall  be  filed,  and  rules  thereupon 
entered  in  the  clerk's  office  in  the  City  of  N. 
Y. ;  those  in  the  third  and  fourth  circuits  in 
the  clerk's  office  in  the  City  of  Albany;  those 
in  the  fifth  and  sixth  circuits  in  the  clerk's  of- 
fice in  the  City  of  Utica,  and    those  in  the 
seventh  and  eighth  circuits  in  the  clerk's  office 
it  the  Village  of  Geneva. 

*4.  The  party  intending  to  appeal  [*225 
from  such  decisions,  shall,  within  eight  days 
thereafter,  procure  an  order  to  stay  proceed- 
ings, or  file  the  bond  required  to  be  given  by 
the  Act  aforesaid,  and  give  notice  of  such  or- 
der or  bond  to  the  opposite  party;  and  either 
party  may  at  any  time  thereafter  notice  such 
cause  for  argument  before  the  Supreme  Court, 
in  the  same  manner  as  is  now  practiced  in  said 
court. 

5.  In  addition  to  the  rules  of  Jan.  1,  1830, 
regulating  clerkships,  it  is  hereby  ordered,  that 
any  portion  of  time  not  exceeding  two  years 
spent  in  a  regular  attendance  upon  the  Law 
Lectures  in  the  University  of  N.  Y.,  shall  be 
allowed  in  lieu  of  an  equal  portion  of  clerkship 
in  the  office  of  a  practicing  attorney  of  this 
court. 

WEND.  9. 


[END  OP  MAY  TERM,  1832.] 


CASES  ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 
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STATE    OF   HEW  YORK, 


OCTOBER  (a)  TERM,  1832,  IN  THE  FIFTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


227*]          *ROACH  t>.  COSINE. 

'Conveyance  Absolute  in  its  Terms  may  be  Shown 
to  be  a  Mortgage — Parol  Evidence,  Admissible — 
Mortgagor  Cannot  be  Turned  Out,  under  Stat- 
ute Allowing  Summary  Proceedings — Jurisdic- 
tion of  Assistant  Justices  of  City  of  N.  T. 
Practice — Second  Venire — Certiorari. 

Where  a  party  executed  an  absolute  deed  of  a  lot 
of  land,  and  it  was  agreed  that  the  grantee  should 
receive  the  rents,  except  of  a  small  portion  of  the 
premises  of  which  the  grantor  was  to  remain  in  pos- 
session for  the  term  of  two  years  free  of  rent,  and 
that  the  grantee  should  reconvey  on  being  repaid, 
at  any  time  during  the  two  years,  certain  advances 
made  by  him,  it  was  held,  that  the  conveyance, 
though  absolute  in  its  terms,  was  in  reality  a  mort- 
gage, and  that  at  the  expiration  of  the  two  years 
the  grantor  could  not  be  treated  as  a  tenant  by  suf- 
ferance, and  dispossessed  under  the  statute  allowing 
summary  proceedings. 

The  jurisdiction  of  the  assistant  justices  of  the 
•City  of  N.  Y.  under  that  Act  extends  over  the  whole 
city,  and  is  not  limited  to  the  wards  for  which  they 
were  appointed ;  it  is  immaterial  where  the  parties 
reside  or  the  property  is  situated. 

If  there  be  a  default  of  jurors  on  the  return  of 
«  venire,  the  justice  is  authorized  to  issue  a  second 
venire,  and  so  toties  qwrties  until  a  jury  appears. 

A  mortgagor  cannot  be  turned  out  of  possession 
of  the  mortgaged  premises  under  the  Statute  allow- 
ing Summary  Proceedings. 

(a)  JULY  TERM,  1832. 

In  consequence  of  the  Asiatic  Cholera  having 
made  its  appearance  in  Canada,  and  the  general  ap- 
prehension that  it  would  make  its  progress  into  this 
State,  the  Judges,  previous  to  the  commencement 
of  this  term,  at  the  solicitation  of  a  number  of  the 
members  of  the  bar,  determined  to  hear  during  the 
term  only  such  cases  argued,  as  counsel  on  each 
•side  should  appear  in,  ready  to  argue — thus  enabling 


Parol  evidence  that  a  deed  absolute  in  its  terms  is 
in  fact  a  mortgage  is  inadmissible. 

A  certiorari  lies  from  this  court  to  the  assistant 
justices  of  the  City  of  N.  Y.,  to  remove  proceedings 
had  before  them  under  the  Statute  Relative  to 
Summary  Proceedings  to  Recover  the  Possession  of 
Land. 

Whether  a  certiorari  in  such  case  can  be  sued  out 
of.  and  be  made  returnable  in  the  Superior  Court  of 
the  City  of  N.  Y.,  quwre. 

Citations— 2  R.  S.,  510,  sec.  18:  512,  sec.  28 ;  516,  sec. 
47;  5  Wend.,  281;  Woodf .,  183;  18  Johns.,  488;  6  Cow., 
148. 

T  ANDLORD  AND  TENANT.  Cosine  in- 
JJ  stituted  proceedings  against  Roach  to  re- 
move him  from  certain  premises  in  the  City 
*of  N.Y.,  on  the  allegation  that  Roach  [*228 
was  his  tenant,  and  held  over  beyond  his  term 
without  permission.  The  proceedings  were 
had  under  the  Statute  Regulating  Summary 
Proceedings  to  Recover  the  Possession  of  the 
(Land;  they  were  instituted  Apr.  13,  1831,  be- 
fore one  of  the  assistant  justices  of  the  first, 
second  and  third  wards.  Roach  objected  to 
the  jurisdiction  of  the  justice,  on  the  grounds 
that  the  premises  were  not  situate  in  the  first, 
second  or  third  wards,  and  that  neither  of  the 
parties  resided  therein.  The  objection  was 
overruled.  Roach  made  an  affidavit  denying 

those  who  thought  proper  to  remain  at  their  homes 
to  do  so.  The  apprehension  which  was  entertained 
was  not  unfounded;  for  during  the  months  of  July 
and  August,  the  Cities  of  Troy,  Albany,  New  York 
and  Utica,  and  most  of  the  principal  towns  of  the 
State,  were  visited  by  this  dreadful  scourge. 

Only  a  few  cases  were  argued  during  the  July 
Terra,  and  those  are  reported  among  the  cases  ar- 
gued and  determined  in  the  ensuing  October  Term. 


NOTE. — Mortgage— Parol  evidence,  admissible  to 
»Junc  that  a  conveyance  absolute  on  its  face  was  in- 
tended as  a  mortgage.  See  Clark  v.Henry,  2  Cow. ,324, 
note ;  Lane  v.  Shears,  1  Wend.,  433,  notes  cited.  In 
connection  with  the  above  case  of  Roach  v.  Cosine, 
see  Webb  v.  Rice,  6  Hill,  219.  221,  and  other  cases 
there  cited.  See,  also,  Meehan  v.  Forrester,  52  N.Y., 
277:  Murray  v.  Walker.  31  N.  Y..  389;  Church  v.  Cole, 
38  Ind.,  34;  French  v.  Burns,  35  Conn.,  359;  Littlewort 
v.  Davis,  50  Miss.,  403;  O'Neil  v.  Cupelle,  63  Mo..  202; 
Weide  v.  Gehl,  21  Minn.,  449;  Hassam  v.  Barrett.  115 
Mass.,  256;  Steinruck's  Appeal,  70  Pa.  St.,  289;  Judge 
v.  Reese,  24  N.  J..  Eq.,  387;  Holliday  v.  Arthur,  25 
Iowa.  19;  Stackpole  v.  Arnold,  11  Mass.,  27:  Campbell 
v.  Dearborn,  109  Mass.,  130;  McDonough  v.  Squire. 
Ill  Mass.,  217;  Sutphen  v.  Cushman,  35  111.,  196;  Smith 
v.  Parks.  22  Ind.,  29;  Holton  v.  Meighan,  15  Minn., 
€9:  Sweetland  v.  Sweetland,  3  Mich..  482;  Wells  v. 
Morrow.  38  Ala.,  125;  Vassar  v.  Vassar,  23  Miss.,  378; 

WEND.  9.  N.  Y.  R..  11. 


Watson  v.  Dickens,  12  Smedes  &  M.,  608:  Fairchild  v. 

Rassdall,  9  Wis.,  379;  Kent  v.  Agard,  24  Wis.,  378; 

Lodge  v.  Furman,  24  Cal.,  390;  Moore  v.  Wade,  8 

Kan.,  381;  Key  v.  McCleary,  25  Iowa,  191;  Artz  v. 

Grave.  21  Md.,  474;  Wilson  v.  Richards,  1  Neb.,  342; 

Hills  v.  Loomis,  42  Vt.,  562:  Horn  v.  Keteltas,  46 

N.  Y.,  609;  Carr  v.  Carr,  52  N.  Y.,  258;  Mofflt  v.  Rynd, 

i  69  Pa.  St..  387:  Sprigg  v.  Bank  of  Mt.  Pleasant,  39  U. 

S.(14  Pet.).  201;  Russell  v.  Southard,  53  U.S.  (12  How.), 

139;  Babcock  v.  Wyman,  60  U.  S.  (19  How.),  289.  But 

I  see,  Kingsley  v.  Holbrook,  45  N.  H.,  321;  Richardson 

v.  Woodbury,  43  Me.,  206. 

Clear  proof  is  required. 

Kent  v.  Lasley,  24  Wis..  654:  Price  v.  Karnes,  59 
!  111.,  276;  Henley  v.  Hotaling,  41  Cal.,  22;  Phillips  v. 
i  Croft,  42  Ala.,  477. 

The  burden  of  proof  is  on  the  grantor.  Haines  v. 
I  Thompson,  70  Pa.  St.,  434. 

See  generally,  2  Washb.  Real  Prop.,  pp.  49-52. 
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that  Cosine  was  the  owner  or  landlord  of  the 
premises,  and  that  he  was  the  tenant  of  Co- 
sine either  by  sufferance  or  at  will,  and  al- 
leging that  he  himself  was  the  owner  of  the 
premises.  Cosine  had  made  affidavit  that  Roach 
was  his  tenant  by  sufferance  or  at  will.  It  was 
further  objected,on  the  part  of  Roach,  that  his 
affidavit  putting  the  title  to  the  premises  in 
issue,  the  justice  was  thereby  devested  of  juris- 
diction. This  objection  was  also  overruled. 
The  justice  issued  a  venire  for  the  summoning 
of  a  jury,  at  the  return  whereof  a  sufficient 
number  of  jurors  not  appearing,  he  issued  a 
second  venire,  although  it  was  objected  by 
Roach  that  he  had  no  authority  to  do  so.  Sub- 
sequently, there  still  being  a  default  of  jurors, 
he  issued  a  third  and  fourth  venire  ;  on  the  re- 
turn of  the  last,  the  jurors  appearing,  the  land- 
lord proceeded  to  his  proofs.  Cosine  produced 
a  deed  of  a  lot  in  N.  Y. ,  executed  to  him  by 
Roach,  bearing  date  Oct.  24,  1827,  the  consid- 
eration of  which  deed  was  stated  to  be  $350  : 
and  the  conveyance  was  made  subject  to  in- 
cumbrances  specified  therein,  amounting  to 
$3,777,  and  Roach  was  shown  to  be  in  posses- 
sion of  part  of  the  premises  conveyed.  On  the 
part  of  Roach,  it  was  proved  by  parol  that  at 
the  time  of  the  conveyance  Cosine  paid  a  judg- 
ment against  Roach  for  about  $600,  and  agreed 
to  pay  other  incumbrances,  amounting  in  all 
to  about  $3,900;  that  it  was  further  agreed  be- 
tween the  parties,  that  Roach  should  execute 
an  absolute  conveyance  of  the  lot  described  in 
the  deed  to  Cosine,  who  was  to  receive  the  rents, 
and  that  Roach  should  con  tin  ue  in  possession  of 
a  part  of  the  premises  free  of  rent  for  the  term 
of  two  years;  that  if  at  any  time  during  that 
term  Cosine  was  repaid  his  advances,  he  should 
229*]  reconvey  the  premises  *to  Roach,  or 
convey  to  a  purchaser  to  be  procured  by  him. 
This  evidence  was  objected  to  on  the  part  of 
Cosine,  but  the  objection  was  overruled.  The 
justice  charged  the  jury  that  the  deed  produced 
by  Cosine  was  in  judgment  of  law  a  mortgage; 
that  Roach  being  a  mortgagor  in  possession, 
and  the  fee  remaining  in  him,  he  could  not  be 
considered  the  tenant  of  Cosine,  and  could  not 
be  proceeded  against  under  the  Statute  by  virt- 
ue of  which  these  proceedings  had  been  insti- 
tuted. The  jury,  notwithstanding,  found  a  ver 
diet  for  Cosine,  and  the  justice  issued  a  war- 
rant to  put  him  into  possession  of  the  premises. 
Roach  sued  out  a  certiwa/ri  returnable  into  this 
court. 

Messrs.  W.  S.  Sears  and  W.  M.  Price, 
for  plaintiff  in  error.  1.  The  justice  had  not 
jurisdiction,  neither  party  residing,  nor  the 
premises  being  situated  in  the  wards  for  which 
he  was  appointed  a  justice.  2  R.  L.,  379.  sec. 
108;  Laws  of  1820,  p.  5,  sec.  12.  2.  The  jus- 
tice had  no  authority  to  issue  a  second  venire 
in  this  case;  he  has  power  to  do  so  only  in  the 
case  of  the  disagreement  of  a  jury,  2  R.  S., 
511,  sees.  35,  86.  38.  3.  The  parol  evidence 
showing  the  deed  to  be  a  mortgage  was  prop- 
erly received,  2  Cow.,  324;  3  Wend.,  208;  and 
consequently,  the  relation  of  mortgagor  and 
mortgagee,  and  not  that  of  landlord  and  ten- 
ant, existing  between  the  parties,  the  party 
claiming  the  possession  was  not  entitled  to  the 
remedy  adopted  by  him  to  oust  the  plaintiff  in 
error.  5  Wend.,  282. 

Mr.  W.  A.  Seely,  for  defendant  in  error, 
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insisted  preliminarily  that  the  certiorari  in  this 
case  should  have  issued  out  of  and  been  made 
returnable  in  the  Superior  Court  of  the  City  of 
N.  Y.,  and  in  support  of  this  objection,  cited 
the  Act  of  the  Legislature  organizing  that 
court.  3  R.  S.,  428,  and  2  R.  L.,  396,  sec.  143. 
As  to  the  points  raised  on  the  other  side,  he 
contended,  1.  That  the  statutes  first  cited  by 
the  plaintiff  in  error  related  to  suits  at  law, and 
not  to  summary  proceedings  like  the  present ; 
2.  That  the  power  of  the  justice  to  issue  a  sec- 
ond venire  for  the  default  of  the  jurors  on  the 
return  of  the  first  venire,  was  incidental  and 
necessary  to  the  carrying  the  law  into  effect ; 
and  3.  That  Roach  had  yielded  the  possession 
of  the*lot  conveyed  by  him  to  Cosine,  [*23O 
except  of  the  small  portion  of  which  it  had 
been  agreed  he  should  retain  possession  for  two 
years;  that  period  had  expired,  and  the  jury 
were  well  warranted  in  finding  him  to  be  a 
tenant  by  sufferance. 

By  the  Court,  Savage,  CTi.  J.  It  is  ob- 
jected by  the  defendant  in  error  prelimin- 
arily, that  a  certiorari  in  this  case  does  not 
lie  to  the  Supreme  Court,  but  to  the  Superior 
Court  of  the  City  of  N.  Y.  The  24th  section 
of  the  Act  of  1828,  establishing  the  Superior 
Court,  enacts  that  all  writs  of  certiorari  to 
the  justices  of  the  Marine  Court  and  to  the 
assistant  justices  of  the  said  city,  shall  issue 
out  of  the  Superior  Court  and  be  returnable 
therein  in  the  same  manner  as  was  then  prac- 
ticed in  the  Supreme  Court,  and  that  such  writs 
should  not  thereafter  issue  out  of  or  be  return- 
able in  the  Supreme  Court.  This  section  could 
only  have  reference  to  matters  which  were  then 
cognizable  before  those  courts,  and  removable 
by  certiorari  to  the  Supreme  Court.  Though 
the  justices  of  the  Marine  Court  and  assistant 
justices  had  authority  to  execute  the  Act  of 
1820,  giving  the  landlord  a  summary  remedy 
against  his  tenant  in  certain  cases,  yet  that  Stat- 
ute gave  no  authority  to  the  Supreme  Court  to 
review  those  proceedings.  It  was  by  virtue  of 
the  common  law  powers  of  this  court  that  cer- 
tioraru  were  issued  in  such  cases, and  the  Legis- 
lature in  establishing  the  Superior  Court,  did 
not  confer  on  that  court  the  common  law  pow- 
ers of  this  court  in  reviewing  the  proceedings 
of  inferior  courts, being  itself  an  inferior  court. 
The  certiorari  then  given  to  the  Superior  Court 
was  the  same  which  is  now  given  to  all  the 
Courts  of  C.  P.  to  review  the  proceedings  of 
justices  in  suits  under  the  $50  Act.  But  if  the 
Superior  Court  had  that  power,  the  Revised 
Statutes  being  subsequent  to  the  Act  of  1828, 
and  having  given  the  power  to  this  court  to 
award  a  certwrarifor  the  purpose  of  examining 
any  adjudication  made  on  any  application  au- 
thorized by  the  Statute  in  question,  2  R.S.,  516, 
sec.  47,  the  jurisdiction  of  this  court  is  placed 
bevond  all  question. 

The  plaintiff  in  error  raises  three  points  on 
which  he  relies  for  a  reversal  of  the  proceed- 
ings :  1.  That  the  assistant  justice  had  not 
jurisdiction,  neither  party  residing  nor  the 
property  being  located  in  the  wards  for  which 
he  was  appointed.  *The  answerto  this  [*231 
objection  is,  that  the  proceeding  before  the  as- 
sistant justice  was  by  virtue  of  a  special  juris- 
diction which  imposes  no  limitation,  and  of 
course  the  jurisdiction  of  each  justice  is  over 
the  whole  city.  The  Revised  Statutes,  2  R.  S.,. 
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510,  sec.  18,  declare  that  each  justice  of  the 
Marine  Court  and  assistant  justice  of  the  City 
of  N.  Y.,  shall  have  the  like  powers  and  au- 
thorities respecting  forcible  entries  or  forcible 
detainers  in  their  respective  cities  or  counties 
as  are  above  given  to  judges  of  the  county 
courts  ;  and  in  page  512,  sec.  28,  any  tenant  or 
lessee  at  will  or  at  sufferance,  etc.,  may  be  re- 
moved in  N.  Y.  by  the  mayor,  recorder,  or  any 
one  of  the  aldermen,  any  special  justice,  any 
justice  of  the  Marine  Court,  or  any  one  of  the 
assistant  justices  of  the  said  city.  The  juris- 
diction given  to  each  of  these  officers  is  the 
same,  and  the  present  objection  would  have 
been  equally  appropriate  and  equally  tenable 
had  the  proceedings  been  instituted  before  the 
mayor  or  recorder.  This  Statute  has  no  con- 
nection whatever  with  previous  statutes,  limit- 
ing the  jurisdiction  of  the  assistant  justices  to 
causes  arising  within  certain  districts  of  the 
city. 

2.  The  second  objection  is  not  more  ten- 
able than  the  first.     The  officer  must  necessa- 
rily have  the  power  of  renewing  the  venire  un- 
til a  jury  appears,  otherwise  there  would  be  a 
failure  of  justice.     It  is  a  power  incident  to 
that  of  conducting  an  inquiry  by  means  of  a 
jury. 

3.  The  main  point  below,  and  here,  is,  that 
that  the  conveyance  from  Roach  to  Cosine, 
though  absolute  in  its  terms,  was  in  reality  a 
mortgage,  as  upon  that  depended  the  question 
whether  the  relation  of  landlord  and  tenant  ex- 
isted between  the  parties.     It  was  held  by  this 
court,   in  the  case  of  Evertson  v.  Button,  5 
Wend.,  281,  that  the  Act  of  1820  authorized 
summary  proceedings  between  those  only  who 
stood  in  the  conventional  relation  of  landlord 
and  tenant,  and  not  between  those  who  became 
such  by  operation  of  law.     The  Revised  Stat- 
utes have  extended  such  authority  to  other 
cases,  to  wit:  to  a  tenant  who  has  been  dis- 
charged under  the  Insolvent  Law,  or  the  Act 
for  the  relief  of  his  person  from  imprisonment; 
and  to  any  person  holding  possession  of  real 
property  after  a  sale  of  it  upon  execution  and 
a  title  perfected  under  color  of  such  sale.  The 
statute  gives  this  remedy  against  tenants  at 
232*]  sufferance.    A  *tenant  at  sufferance  is 
he  who  enters  by  lawful  demise  or  title,  and 
afterwards  wrongfully  continues  in    posses- 
sion.    Woodf.,  183.     If  the  sale  in  this  case 
was  absolute,  and  Roach  was  to  remain  free 
of  rent,  or  at  a  nominal  rent  for  two  years, 
and  continued  to  hold  afterwards  without  any 
new  agreement,  then  he  was  tenant  at  suffer- 
ance ;  but  if  the  conveyance,  though  absolute 
in  its  terms,  was,  in  reality,  a  mortgage,  and  so 
intended  by  the  parties,  then  Roach  remained 
the  owner,  notwithstanding  the  agreement  that 
Cosine  should  receive  the  rents.     There  is  no 
dispute  about  the  facts.  It  was  agreed  between 
the  parties  that  Cosine  should  advance  a  sum 
sufficient  to  pay  off  the  incumbrances,  about 
$3,900  (Roach  asserting  that  the  property  was 
worth  $6,000),  that  Roach  should  execute  a 
full  and  absolute  conveyance  to  Cosine,  who 
should  receive  the  rent;  that  Roach  should  con- 
linue  in  possession  of  a  part  of  the  back  build- 
ing free  of  rent,  or  at  a  nominal  rent,  for  the 
term  of  two  years,  and  that  if  at  any  time  dur- 
ing said  two  years,  Roach  repaid  the  sum  ad- 
vanced by  Cosine,  or  procured  a  purchaser, 
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which  he,  Roach  was  at  liberty  to  do,  then  Co- 
sine was  to  reconvey,  either  to  Roach  or  the 
purchaser.  In  other  words,  Cosine  lent  Roach 
$3,900  to  be  repaid  in  two  years.  Cosine  had 
this  property  pledged  for  the  repayment,  and 
was  to  receive  the  rents  in  lieu  of  interest, 
Roach  to  pay  no  rent  for  the  part  he  occupied 
himself.  I  need  not  cite  cases  to  establish  the 
proposition  that  this  conveyance,  though  ab- 
solute in  terms,  was  only  a  mortgage.  As  such 
it  is  to  be  treated,  and  Cosine  has  no  remedy 
to  enforce  it  which  he  would  not  have  had  it 
been  a  mortgage  in  form. 

It  cannot  be  contended  that  the  statute  un- 
der which  these  proceedings  were  had  was  in- 
tended to  afford  an  expeditious  mode  of  fore- 
closing a  mortgage.  It  was  intended  to  apply 
to  the  cases  of  landlord  and  tenant  strictly, 
and  the  other  cases  specified.  It  has  often 
been  said  that  a  mortgagor,  after  forfeiture,  is 
quasi  tenant  to  the  mortgagee  ;  but  he  is  so 
only  for  the  purpose  of  receiving  notice  to 
quit.  18  Johns.,  488,  6  Cow.,  148,  and  cases 
cited.  He  is  not  that  kind  of  tenant  who  is 
to  be  dispossessed  in  the  summary  manner  con- 
templated by  this  Statute.  That  here  was  the 
verdict  of  a  jury,  forms  no  obstacle  in  the  way 
of  reversing  these  proceedings.  *The  [*233 
magistrate  stated  the  law  correctly  to  the  jury 
and  gave  it  as  his  opinion  that  Roach  was  mort- 
gagor and  the  owner  of  the  fee  and,  consequent- 
ly, not  tenant  to  Cosine.  The  jury  either  in- 
tended to  overrule  the  magistrate,  upon  the 
question  of  law,  or  they  have  found  that  the 
deed  was  absolute,  without  any  condition;  and 
if  so,  their  verdict  is  totally  unsupported  by  ev- 
idence; so  that  either  way  the  verdict  is  wrong, 
and  the  proceedings  must  be  reversed. 

Certiorari—  What  may  he  reviewed  under. 

Explained— 17  Wend.,  467,  470. 

Cited  in— 6  N.  Y.,  313 ;  32  Barb.,  134. 

Mortgage  deed—AdmissibUity  of  parol  evidence  to 
show  a  deed  absolute  upon  Us  face,  to  be  a  mortgage. 

Acquiesced— 1  Hill,  Oil. 

Commented  upon— 2  Barb.  Cb...  572. 

Said  to  be  overruled— 13  Hun.  141, 142;  6  Barb.,  464. 

Cited  in— 21  Wend.,  38 ;  6  Hill,  221 ;  8  Paige,  250 ; 
Hoffm.,  34 ;  1  Sand.  Ch.,  66 ;  76  N.  Y.,  578 ;  16  Barb., 
478 ;  47  Barb.,  228 ;  42  How.  Pr.,  149 ;  2  Leg-.  Obs.,  342; 
2  Wood  &  M.,  442;  2  Sumn.,  233 ;  47  Wis.,  394;  36  Cal., 
41-2,  65. 

Summary  proceedings  to  remove  tenant— When 
available.  Cited  in— 4  Den.,  187 :  5  N.  Y.,  388 ;  28 
N.  Y.,  56;  20  Hun,  318;  1  Barb.,  67;  5  How.  Pr.,94;  11 
How.  Pr.,  88 ;  23  How.  Pr.,  461 ;  44  How.  Pr.,  192;  58 
How.  Pr.,  353 :  1  Hilt.,  405. 


LAWTON  v.  ERWIN  ET  AL. 

Action  on  Constable's  Bond — Remedies — Debt  in 
Name  of  Party  Aggrieved  will  not  Lie — Cove- 
nant on  the  Condition,  the  Proper  Remedy,  or 
Debt  in  Name  of  the  People — Pleading. 

Debt  will  not  lie  in  the  name  of  the  party  ag- 
grieved, on  a  constable's  bond  given  to  the  people ; 
the  action  should  be  covenant  on  the  condition,  in 
the  name  of  the  party,  or  debt  in  the  name  of  the 
people. 

In  an  action  on  a  constable's  bond,  charging  the 
i  defendant  with  neglect  of  duty  in  carrying  an  exe- 
cution into  effect,  the  facts  necessary  to  give  the 
justice  who  issued  the  execution  jurisdiction,  must 
be  specifically  stated— a  mere  general  averment  of 
jurisdiction  in  the  magistrate  is  not  sufficient;  thus, 
>  where  the  statement  of  the  party  was  that  he  had 
j  recovered  the  judgment  in  a  court  holden  by  and 
;  before  A.  B.,  a  justice  of  the  peace  in  and  for  the 
I  County  of  O.,  and  having  full  power  and  competent 
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authority  to  hold  such  court,  and  to  render  such 
judgment,  it  was  held  insufficient. 

It  seems,  however,  that  where  the  breach  is  for 
not  paying:  over  money  levied  and  collected,  the 
constable  and  his  sureties  would  not  be  permitted 
to  say  that  the  execution  was  issued  without  au- 
thority. 

A  breach  in  an  action  on  such  bond,  that  the  con- 
stable did  not  levy  the  amount  of  the  execution,  or 
take  the  body  of  the  defendant,  is  not  good,  with- 
out averring  that  the  defendant  in  the  execution 
had  property  upon  which  a  levy  might  have  been 
made,  or  that  his  body  might  have  been  found. 

Charging  that  the  constable  did  not  return  the 
execution  within  the  limited  time  is  a  good  breach, 
and  well  assigned. 

Citations— 20  Johns.,  74,  356  ;  2  R.  L.,  126,  sec.  1 ;  2 
Wend.,  615;  5  Wend.,  191:  13  Johns.,  191;  14  Johns.. 
255;  1  R.  L..  395;  2  R.  S.,  253,  sec.  159  ;  6  Wend.,  438, 
2  Wend.,  281. 

TVEMURRERS  to  declaration  and  pleas.  The 
jJ  declaration  is  in  debt  on  a  constable's 
bond.  The  bond  is  stated  to  have  been  given 
by  Erwin  and  the  other  defendants,  his  sure- 
ties, to  the  People  of  the  State  of  N.  Y.,  or 
unto  such  of  them  as  might  be  interested  in  a 
condition  thereunder  written.  It  is  stated  to 
bear  date  Mar.  5,  1828,  and  to  be  in  the  penal 
sum  of  $1,000.  The  condition,  after  reciting 
234*]  that  Erwin  had  on  the  *preceding  day 
been  elected  a  constable  of  Scriba  for  the  en- 
suing year,  is  set  forth  to  be,  that  if  Erwin 
should  pay,  or  cause  to  be  paid  to  the  persons 
interested,  all  such  sums  of  money  as  he  might 
receive,  or  become  liable  for,  by  reason,  or  on 
account  of  any  execution  or  executions  which 
he  might  receive  for  collection,  then  the  bond 
to  be  void,  etc.  The  plaintiffs  assign  six 
breaches  :  First,  that  on  Sep.  22,  1828,  he  re- 
covered a  judgment  for  $81.51,  damages  and 
costs,  against  one  Ira  Cross,  "  in  a  court  hold- 
en  by  and  before  Willett  R.  Willis,  the  said 
Willett  R.  Willis  then  being  a  justice  of  the 
peace  in  and  for  the  County  of  Oswego  afore- 
said, and  having  full  power  and  competent  au- 
thority to  hold  such  court,  and  to  render  such 
judgment  as  aforesaid;"  that  Jan.  26,  1829, 
the  justice  issued  an  execution  upon  such  judg- 
ment, directing  the  money  to  be  levied  of  the 
goods  and  chattels  of  the  defendant,  and  to  be 
brought  before  him  within  ninety  days,  to 
render  to  the  plaintiff  ;  and  for  want  of  goods, 
to  take  the  body,  etc.,  that  the  execution  was 
delivered  to  Erwin,  to  be  executed  in  due  form 
of  law,  and  that  he,  by  virtue  thereof,  collect- 
ed the  amount  of  money  directed  by  the  exe- 
cution to  be  levied,  but  that  he  had  not  the 
money  before  the  justice  at  the  return  day  of 
the  execution.  The  second  breach  is  substan- 
tially like  the  first.  The  third  breach  charges 
that  the  constable  levied  on  the  goods  and 
chattels  of  Cross  to  the  amount  of  the  money 
directed  to  be  levied  ;  yet,  that  he  did  not 
make  the  money,  and  have  it  before  the  jus- 
tice. The  fourth  breach  charges  that  he  did 
not  levy  upon  the  goods  and  chattels  of  Cross, 
although  sufficient  could  be  found  whereon  to 
levy.  The  fifth  breach  charges  that  he  did  not 
levy  the  money  or  take  the  body  of  Cross, 
without  averring  that  Cross  had  goods  where- 
on a  levy  might  have  been  made,  or  that  he 
might  have  been  found  ;  and  the  sixth  breach 
charges  that  the  constable  did  not  within  90 
days  return  the  execution. 

The  defendants  plead  :  1.  As  to  the  four 
breaches  nil  debent ;  2.  That  the  bond  de- 
clared on  was  not  executed  "Before  thesuper- 
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visor  or  town  clerk  of  the  Town  of  Scriba," 
according  to  the  requirements  of  the  statute  ; 
and  3.  They  demur  to  the  fifth  and  sixth 
breaches  assigned  by  the  plaintiff.  The  plaint- 
iff demurs  to  the  second  plea,  and  both  par- 
ties join  in  demurrer. 

*Mr.  J.  A.  Spencer,  for  the  [*235 
plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Sutherland,  /.  The  bond  in 
this  case  is  in  the  form  which  this  court,  in 
^Warner  v.  Racey,  20  Johns. ,  74,  said  was  cor- 
rect, and  the  condition  is  substantially  that 
prescribed  by  the  Act.  2  R.  L.,  126,  sec.  1.  In 
People  v.  Holmes,  2  Wend.,  281,  it  was  again 
held,  that  a  penal  bond  to  the  people  of  the 
State  of  N.  Y.  was  a  substantial  compliance 
with  the  Act,  and  that  any  person  embraced  in 
the  condition  might  maintain  an  action  on  the 
bond  in  the  name  of  the  people,  to  recover  the 
amount  for  which  the  constable  had  become  re- 
sponsible to  him.  In  Dutton  v.  Kelsey,  2  Wend. . 
615,  the  security  was  not  in  the  form  of  a 
penal  bond  to  the  people,  but  an  agreement  on 
the  part  of  the  constable  and  his  sureties,  un- 
der seal,  to  pay  to  each  and  every  person  such 
sum  of  money  as  the  said  constable  should  be- 
come liable  to  pay,  for  or  on  account  of  any 
execution  which  might  be  delivered  to  him  for 
collection.  We  held  this  to  be  the  form  of  the 
instrument  intended  by  the  statute,  though  it 
was  again  said,  that  as  no  particular  form  was 
prescribed,  a  bond  to  the  people  would  be  suf- 
ficient, if  the  conditions  complied  substantially 
with  the  statute.  In  People  v.  Holmes,^  Wend., 
191,  the  security  was  again  in  the  form  of  a 
penal  bond  to  the  people,  and  the  action  was 
brought  in  their  name  by  the  party  aggrieved, 
and  it  was  again  said  that  the  form  of  the  bond 
and  the  action  were  well  enough.  It  was  con- 
tended in  that  case  that  the  action  could  not  be 
maintained  in  the  name  of  the  people, but  that 
covenant  should  have  been  brought  on  the  con- 
dition in  the  name  of  the  party  injured.  It  was 
held  that  although  covenant  might  undoubt- 
edly be  maintained,  yet  there  was  no  objec- 
tion to  the  action  of  debt  in  the  name  of  the 
people,  the  obligees.  In  the  case  in  20  Johns. , 
74,  the  bond  was  given  to  the  "  People  of  Ni- 
agara County,"  and  the  suit  was  brought  in  a 
justice's  court  in  the  name  of  the  party  ag- 
grieved, who  there  recovered.  The  judgment 
was  reversed  in  this  court,  on  the  ground  that 
was  no  evidence  of  any  breach  of  the  condi- 
tion. The  court  *also  say  the  bond  is  [*236 
not  in  the  form  contemplated  by  the  statute  ; 
that  it  should  have  been  given  to  the  people  of 
the  State  of  N.  Y.,  and  not  to  the  people  of 
Niagara  Co.  But  whether  that  would  have 
been  held  fatal  to  the  action, if  there  had  been  no 
other  objection,  is  left  doubtful.  In  the  case 
at  bar  the  question  is  distinctly  presented, 
whether  a  party  interested  in  the  condition  of 
a  constable's  bond  can  maintain  debt  upon  it 
in  his  own  name,  where  the  bond  is  given  to 
the  people.  That  he  could  maintain  covenant 
upon  the  condition,  there  can  be  no  question. 

The  plea  demurred  to  is  admitted  to  be  bad. 
The  provision  of  the  Statute,  2  R.  L.,  126,  sec. 
1,  which  directs  the  security  required  from  the 
constable  to  be  executed  before  the  supervisor 
or  town  clerk.is  merely  directory  to  the  officer, 
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and  a  strict  compliance  with  it,  is  by  no  means 
essential  to  the  validity  of  the  bond.  This  has 
been  repeatedly  held  by  this  court  in  analo- 
gous cases. 

The  5th  breach,  it  will  be  observed,  does  not 
aver  that  the  defendant  in  the  execution  had 
property  upon  which  the  constable  might  have 
levied,  nor  that  the  body  of  the  defendant  in 
the  execution  might  have  been  found.  It  sim- 
ply alleges  that  the  constable  did  not  levy  the 
amount  of  the  execution,  nor  take  the  body. 
No  breach  of  duty  in  the  constable  is  shown  ; 
much  less  that  he  had  become  liable  for  the 
amount  of  the  execution,  or  any  part  thereof. 
This  the  plaintiff  was  bound  affirmatively  to 
show,  in  order  to  sustain  an  action  upon  this 
bond  against  the  constable  and  his  sureties.  If 
the  defendant  in  the  execution  had  no  proper- 
ty, and  was  not  to  be  found  within  the  juris- 
diction of  the  constable,  then  the  defendants 
certainly  are  not  responsible,  under  the  con- 
ditions of  their  bond  ;  and  those  facts  not  be- 
ing averred,  are  not  to  be  presumed,  particu- 
larly against  sureties.  On  this  ground,  there- 
fore, this  breach  is  bad,  and  the  demurrer  is 
well  taken. 

The  6th  breach  is  merely  for  not  returning 
the  execution.  It  appears  to  have  been  holden 
that  such  omission  renders  the  constabje  liable 
for  the  amount  of  the  execution,  13  Johns., 
191  ;  14  Id.,  255;  20  Id.,  356,  under  the  13th 
section  of  the  Act  of  1813,  1  R.  L.,  395,  and 
also  under  the  Act  of  1824.  The  Revised  Stat- 
utes,2  R.  S.,  253,  sec.  159,  are  much  more  ex- 
237*]plicit  *upon  this  subject  than  the  pre- 
vious Acts.  The  condition  of  the  bond  is, that 
the  constable  shall  pay  to  the  persons  interested 
all  such  sums  of  money  as  he  may  receive  or  be- 
come liable  for,  by  reason  or  on  account  of  any 
execution  which  he  may  receive  for  collection. 
The  section  of  the  Revised  Statutes  referred  to 
provides,  that  if  a  constable  shall  neglect  to 
return  an  execution  within  5  days  after  the  re- 
turn day  thereof,  the  party  in  whose  favor  it 
was  issued  may  maintain  an  action  of  debt 
against  such  constable,aud  shall  recover  there- 
in the  amount  of  the  execution,  with  interest 
from  the  rendition  of  the  judgment.  This  pro- 
vision is  much  more  explicit  than  any  con- 
tained in  the  previous  Acts  of  1813  and  1824. 
Under  those  Acts  the  liability  of  the  constable 
•for  omitting  to  return  an  execution,  is  a  mere 
matter  of  inference  from  the  proviso  to  the 
13th  section  of  the  first,  and  the  17th  section 
of  the  other  Act  already  referred  to.  13  Johns. , 
191  ;  14  Id.,  255  ;  20  Id.,  356.  The  demurrer 
to  this  breach  is,  therefore,  not  well  taken. 

The  declaration  is,  undoubtedly,  defective 
in  not  alleging  the  facts  necessary  to  give  ju- 
risdiction to  the  justice  in  the  cause  in  which 
the  execution  was  issued,  and  in  relation  to 
which  the  defendants  are  sought  to  be  charged 
for  the  neglect  of  the  constable  to  perform  his 
duty.  The  recent  case  of  Cleveland  v.  Rogers, 
6  Wend.,  438,  briefly  reviews  the  cases  upon 
this  subject.and  lays  down  the  rule  very  clearly 
and  explicitly.  A  mere  general  averment  of 
jurisdiction  in  the  magistrate  is  not  sufficient, 
but  the  facts  necessary  to  give  such  jurisdic- 
tion must  be  specifically  stated.  Several  of  the 
breaches,  however,  allege  that  the  constable 
levied  and  collected  the  money  under  the  exe- 
cution. It  is  not  competent  for  him  or  hissure- 
WEND.  9. 


ties  to  say  that  the  execution  was  issued  with- 
out authority,  when  they  are  called  upon  to 
account  for  the  money  which  the  constable 
has  received  by  virtue  of  it.  Where  the  breach 
consists  in  the  omission  to  carry  the  execution 
into  effect,  different  considerations  might  ap- 
ply. As  the  constable  would  be  a  trespasser 
in  enforcing  an  execution,  where  the  magis- 
trate by  whom  it  was  issued  had  not  jurisdic- 
tion of  the  subject-matter,  it  is  necessary  that 
such  jurisdiction  should  be  shown, *in  [*238 
order  to  establish  the  fact  of  a  breach  of  duty 
on  the  part  of  the  constable  in  neglecting  or 
refusing  to  act  under  it. 

There  were  other  specific  objections  raised 
to  the  declaration,  which  appear  to  me  to  be 
without  force,  at  least  upon  general  demurrer. 
But  the  insuperable  difficulty  in  this  case,  and 
which  is  fatal  to  the  action  in  this  form, is.that 
debt  will  not  lie  upon  this  bond  in  the  name  of 
the  plaintiff.  It  should  have  been  covenant  on 
the  condition,  or  the  action  should  have  been 
brought  in  the  name  of  the  people,the  obligees. 
The  general  principles  of  pleading  are  against 
the  action  in  this  form,  and  we  find  no  case 
in  which  it  has  been  sustained. 

Judgment  far  defendant. 

Cited  in-12  Wend.,  140  ;  16  Wend.,  37  ;  7  Hill,  41 :  3 
Barb.,  606 ;  14  Barb.,  65  :  4  Abb.  Pr.,  129;  Hemp. ,546; 
43  Wis.,  82;  33Cal.,536. 


ROACH  &  MCLEAN  v.  QUICK  ET  ux. 

Husband  and  Wife — Infancy  as  Defense. 

In  an  action  against  husband  and  wife  for  the 
debt  of  the  wife,  contracted  by  her  while  sole,  a 
plea  that  the  husband  is  an  infant  is  no  bar  to  a  re- 
covery. 

Citations— Reeve,  Dom.  Rel.,  234  :  Barnes,  95, 

TVEMURRER  to  plea.  To  a  declaration  for 
jJ  goods  sold  and  delivered  to  the  wife  whilst 
sole,  the  defendants  jointly  pleaded  that  at  the 
time  of  the  commencement  of  the  suit,  the  hus- 
band was  an  infant  within  the  age  of  21  years, 
to  wit:  etc.,  to  which  plea  the  plaintiffs  de- 
murred. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 
An  infant  is  competent  to  enter  into  the  mar- 
riage contract.  By  the  intermarriage  in  this 
case,  the  husband  became  entitled  to  the  per- 
sonal property  of  the  wife,  and  might  reduce 
it  to  possession.  Such  being  the  necessary  con- 
sequence of  the  marriage  which  he  has  capac- 
ity to  contract,  the  law  will  not  permit  him  to 
allege  his  infancy  in  fraud  of  others  whom  he 
has  deprived  of  their  legal  rights.  His  liability 
for  the  debts  of  his  wife  is  an  incident  of  the 
principal  contract,  and  being  such,  he  cannot 
avoid  answering  for  the  debts  of  his  wife.  Ath- 
erly,  Marriage  Settlements,  21,  41:  1  Eden, 60, 
75;  2  Brown  C.  C.,  545;  4  Id.,  506;  1  P.Wms., 
469  ;  3  Id.,  409  ;  Cas.  t.  Talb.,  173  ;  1  Camp., 
189  ;  Esp.  N.  P., 161;  Barnes,  95;  Reeve.Dom. 
Rel.,  *234;  Drury  v.  Drury,  2  Eden,  [*239 
64.App.to^/cCarte<2v.  Teller,8  Wend., 321.  If 
the  plea  of  infancy  can  be  interposed.it  should 
be  pleaded  as  a  personal  privilege  belonging  to 
the  husband  alone,  and  not  in  bar  of  a  recov- 
ery against  the  wife  as  well  as  the  husband  ; 
for  on  the  death  of  the  husband,  there  can  be 
no  question  of  the  wife's  liability  for  a  debt 
contracted  by  her  previous  to  her  marriage. 
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Mr.  J.  A.  Spencer,  for  the  defendants. 
Allowing  that  an  infant  whose  estate  was  ben- 
efited by  his  marriage,  would  be  liable  for  the 
debts  of  his  wife  contracted  by  her  while  sole, 
it  does  not  follow  that  a  suit  at  law  can  be 
maintained  against  him.  A  bill  in  equity  would 
probably  be  sustained  in  such  a  case,  but  not  a 
suit  at  law,  especially  where  there  is  no  aver- 
ment of  the  estate  of  the  infant  having  been 
benefited.  An  infant  is  not  liable  even  for  nec- 
essaries provided  the  wife  for  the  marriage, 
though  for  necessaries  for  the  wife  subsequently 
furnished,  he  is  chargeable.  1  Str.,  168;  Com. 
Dig.,  tit.  Infant,  B,  5.  The  plaintiffs  in  this 
case  should  have  sued  the  wife  alone,  and  if 
coverture  had  been  pleaded,  they  might 
have  replied  the  infancy  of  the  husband. 
The  answer  to  the  suggestion  that  the  husband 
alone  ought  to  have  pleaded  infancy  is,  that 
when  husband  and  wife  are  sued  jointly,  they 
cannot  plead  separately.  Com.  Dig. ,  tit.  PI. ,  2 
a,  3. 

By  tJie  Court,  Nelson,  J.  As  an  incident 
to  the  marriage  contract  which  an  infant  is 
competent  to  enter  into,  he  is  liable  to  pay  the 
debts  of  his  wife  contracted  by  her  before  mar- 
riage. Prior  to  her  marriage,  the  wife  was 
responsible  for  such  debts,  and  unless  the  lia- 
bility to  pay  them  attached  to  the  husband, 
her  creditors  would  be  remediless  as  she  can- 
not be  sued  alone,  separate  from  her  husband; 
and  if  she  could  a  judgment  against  her  would 
be  fruitless,  as  all  her  estate  is  absolutely  or 
qualifiedly  vested  in  her  husband.  Reeve,  Dom. 
Rel.,234;  Barnes,  95.  The  plea  in  this  case, 
therefore,  is  bad,  and  the  plaintiffs  are  entitled 
to  judgment;  the  defendants  have  leave  to  amend, 
on  payment  of  costs. 

Cited  in— 2  Hilt.,  182;  39  Am.  Dec.,  770  (7  Met.,  164). 


24O*]      *WILLIAMS  v.  MADEN. 

Action  on  Bond — Pleading. 

If  a  plaintiff  assigns  a  good  breach  of  the  condi- 
tion of  a  bond,  and  then  proceeds  and  specifies  the 
items  of  damage  sustained  by  him,  the  defendant 
cannot  demur  to  such  specifications :  the  question 
whether  the  plaintiff  is  entitled  to  recover  the  items 
specified  will  be  determined  on  the  trial. 

DEMURRER  to  declaration.  The  plaintiff 
declares  on  a  bond  conditioned  for  the  per- 
formance of  an  award  to  be  made  in  pursuance 
of  a  submission  to  arbitration  of  certain  mat- 
ters in  difference  between  the  parties  in  this 
cause;  the  award  by  the  terms  of  submission 
to  be  made  on  or  before  May  10,  1830;  and  as- 
signs for  breach,  that  after  some  progress  had 
been  made  in  the  hearing  before  the  arbitra- 
tors, and  after  a  second  meeting  by  them  iu 
pursuance  of  an  adjournment,  the  defendant 
revoked  the  submission.  The  plaintiff  then 
proceeds  and  specifies  the  damages  sustained 
by  him:  1.  That  he  had  been  subjected  to  the 
costs  and  expenses  of  a  proceeding  commenced 
by  him  against  the  defendant  as  an  absent 
debtor,  which  he  had  discontinued  in  conse 
quence  of  the  submission  to  arbitration  ;  and 
2.  That  he  had  been  subjected  to  costs  and  ex- 
penses in  reference  to  the  arbitration.  The  de- 
fendant demurs  to  the  first  specification  of  dam- 
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age  (calling  it  the  first  breach  assigned  by  the 
plaintiff),  and  to  the  second  specification  pleads 
a  tender.  The  plaintiff  joins  in  demurrer  and 
replies  that  the  sum  tendered  was  not  equal  to 
the  amount  which  he  was  entitled  to  claim. 

Mr.  J.  A.  Spencer,  fpr  the  defendant. 

Mr.  J.  A.  Collier,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  There  is  but 
one  breach  assigned  and  that  is  the  revocation  of 
the  powers  of  the  arbitrators,  which  is  a  good 
breach  and  well  assigned.  If  the  plaintiff  has 
specified  items  of  damage  which  he  is  not  en- 
titled to  recover,  the  question  whether  he  is 
entitled  to  recover  them  *will  properly  [*241 
arise  on  the  trial  of  the  cause. 

The  plaintiff  is  entitled  to  judgment,  with  leave 
to  the  defendant  to  plead,  on  payment  of  costs. 


WAKEMAN  &  ANDREWS 

v. 
LYON  &  EVANS. 

Action  on  Notes  taken  as  Collateral  Security  for 
Payment  of  Judgment — Practice. 

A  plaintiff  in  a  judgment,  who  has  taken  notes  as 
collateral  security  for  the  payment  thereof,  cannot 
maintain  an  action  upon  the  notes,  if  after  the  tak- 
ing of  the  same  he  issues  an  execution  and  impris- 
ons the  defendant  in  the  judgment. 

The  court  will  regard  an  exception  taken  on  the 
trial,  although  in  the  bill  it  be  stated  to  have  been 
taken  after  verdict ;  they  will  presume  it  to  have 
been  taken  in  due  time,  until  the  contrary  be 
shown. 

Citations— 5  Wend.,  58  ;  Laws  of  1824,  p.  287,  $50 
Act,  sec.  14. 

rpHIS  was  an  action  of  assumpsit  tried  at  the 
J-  Chautauqua  Circuit  in  October,  1830,  be- 
fore the  Hon.  Addison  Gardiner,  one  of  the 
Circuit  Judges. 

The  suit  was  brought  on  two  promissory  notes 
given  as  collateral  security  for  the  payment  of 
a  judgment  which  had  been  obtained  by  the 
plaintiffs  against  Lyon,  one  of  the  makers  of 
the  notes,  and  to  procure  a  suspension  of  pro- 
ceedings upon  the  judgment  until  the  notes 
should  become  payable.  After  the  notes  be- 
came due,  the  plaintiffs  issued  a  fieri  facias 
against  Lyon  on  the  judgment,  and  that  being 
returned  unsatisfied,  they  issued  a  capias  ad' 
satisfaciendum,  on  which  Lyon  was  arrested 
and  imprisoned  and  remained  in  prison  at  the 
time  of  the  commencement  of  this  suit.  The 
defendants  contended  that  such  imprisonment 
during  its  continuance  was  a  satisfaction  of 
the  judgment,  and  that  the  notes  having  been 
given  as  collateral  security  only,  the  plaintiffs 
were  not  entitled  to  recover.  The  judge,  how- 
ever, ruled  otherwise,  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiffs  for 
the  amount  directed  to  be  received  by  the  sheriff 
on  the  ca.  sa.,  together  with  his  fees.  The  de- 
fendants excepted  to  the  decision  and  charge 
of  the  judge.  In  the  bill  of  exceptions  the  ex- 
ception to  the  decision  of  the  judge  is  stated  to 
have  been  made  after  the  verdict  was  delivered, 
the  plea  in  this  case  was  non  assumpsit,  with 
notice  of  special  matter.  The  defendants  ask 
for  a  new  trial. 

*Mr.  J.  Edwards,  for  the  defend-  [*242 
ants,  insisted  that  the  judgment  and,  conse- 
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quently,  the  notes  were  satisfied  by  the  impris- 
onment of  Lyon.  He  cited  2  Johns.  Ch..  430; 
4  Mass.,  403;  1  Paige  615  ;  13  Johns.,  533  ;  1 
Cow.,  56;  3  Wend.,  184;  and  particularly  Sun- 
derland  v.  Loder,  5  Wend.,  58. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs,  ob- 
jected  that  the  exception  to  the  decision  and 
charge  of  the  judge  not  having  been  made  until 
after  the  verdict  was  pronounced,  the  defend- 
ants could  not  avail  themselves  of  it. 

By'  the  Court.  We  will  presume  that  the 
exception  was  taken  in  due  time,  unless  it  is 
expressly  shown  that  it  was  not  taken  until  aft- 
er the  verdict.  We  do  not  regard  the  manner 
in  which  the  proceedings  on  the  trial  are  stated 
in  the  bill,  and  so  we  have  repeatedly  ruled. 

Mr.  Kirkland,  in  continuation.  The  notes 
were  given  as  collateral  security  for  the  pay- 
ment of  the  judgment.  The  imprisonment  of 
Lyon  was  not  a  satisfaction  of  the  judgment. 
In  Ontario  Bk.  v.  Hallett,  8  Cow.,  192,  the  doc- 
trine of  satisfaction  by  levy  was  held  inappli- 
cable to  collateral  securities.  At  most,  the  im- 
prisonment only  suspended  the  right  df  action: 
it  was  a  satisfaction  only  whilst  the  imprison- 
ment continued  (5  Wend.,  58),  and  should, 
therefore,  have  been  pleaded  in  abatement  and 
not  in  bar.  1  Chit.,  434.  The  imprisonment  is 
a  defense  strictly  personal  to  the  principal 
debtor  and  not  available  to  the  surety.  5  Wend. 
225.  Unless  this  doctrine  be  recognized,  a 
creditor  cannot  call  upon  an  accommodation 
indorser  of  a  note  while  he  has  the  maker  in 
custody.  This  case  is  distinguishable  from 
that  of  Sunderland  v.  Loder,  as  there  the  issu- 
ing of  the  execution  was  an  express  waiver  of 
the  remedy  on  the  bond.  If  the  court  should 
be  of  opinion  that  the  defense  was  available  to 
Lyon,  but  not  to  Evans,  the  counsel  asked 
leave  to  discontinue  as  to  Lyon.  8  Cow.,  43. 

243*]  *By  the  Court,  Sutherland,  J.  This 
case  cannot  be  distinguished  from  that  of  Sun- 
derland v.  Loder,  5  Wend. ,  58.  There  Sunder- 
land had  obtained  judgment  against  Lockwood 
for  $35  before  a  justice  of  the  peace,  and  was 
about  taking  out  execution  upon  the  same  when 
such  execution  was  stayed  by  the  giving  of  the 
bond  on  which  that  suit  was  brought,  pursuant 
to  the  provisions  of  the  14th  section  of  the  $50 
Act,  Laws  of  1824,  p.  287.  The  bond  was  given 
by  Lockwood,  the  original  debtor,  as  principal, 
and  Loder  as  his  surety.  At  the  expiration  of 
the  90  days,  the  debt  not  having' been  paid, the 
plaintiff,  instead  of  prosecuting  the  bond,  sued 
out  execution  against  Lockwood,  upon  which  he 
was  imprisoned;  and  afterwards,  while  he  was 
thus  imprisoned,  the  plaintiff  also  commenced 
an  action  upon  the  bond  given  by  Lockwood 
and  Loder.  To  this  action  the  imprisonment  of 
Lockwood  which  continued  at  that  time,  was 
pleaded  in  bar;  and  the  plea  was  sustained  on 
the  ground  that  the  bond  on  which  the  suit 
was  brought  was  collateral  to  the  original  judg- 
ment against  Lockwood,  and  that,  his  impris- 
onment thereon  was  a  satisfaction  of  that  judg- 
ment so  long  as  it  continued,  and  afforded  him 
a  perfect  defense  to  this  action;  and  the  action 
being  against  both  defendants  jointly,  what 
was  a  good  defense  to  one  was  also  good  for  the 
other.  In  this  case,  the  notes  on  which  this  ac- 
tion is  brought  were  given  by  Lyon  and  Evans, 
.as  collateral  security  to  a  judgment  which  the 
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plaintiff  held  against  Lyon.  After  the  giving 
the  notes,the  plaintiffs  sued  out  execution  upon 
that  judgment,  upon  which  Lyon  was  arrested 
and  imprisoned;  they  then  commenced  this 
suit  upon  the  notes,  and  the  imprisonment  of 
Lyon  was  set  up  as  a  defense  to  the  action, 
and  was  overruled  by  the  judge.  In  this  he 
erred,  and  a  new  trial  must  be  granted. 

Cited  in— 58  N.  Y.,  477;  24  How.  Pr.,  504;  15  Abb. 
Pr.,  209  ;  36  Super.,  169  ;  26  Cal.,  266. 


*CANAL  BANK  OF  ALBANY  [*244 
THE  MAYOR,  ETC.,  of  ALBANY. 

Proceedings  under  Act  Relative  to  Streets  in  Al- 
bany—  Widening  of  Streets  —  Apportionment 
and  Assessment  of  Damages  for  Ground  Tak- 
en— Rules — Affidavits  of  Persons  Making  In- 
quisition, Admissible  to  Impeach  it — Admis- 
sions or  Confessions — When  Admissible — Oral 
Testimony — Attendance  of  Witness  Compelled — 
View  of  Premises  by  Jury — Parties  Interested 
have  a  Right  to  be  Heard — Costs  and  Expenses. 

In  proceedings  under  the  Act  Relative  to  Streets 
in  the  City  of  Albany,  in  the  apportionment  and  as- 
sessment of  damages  awarded  to  owners  of  ground 
required  for  the  widening  of  a  street,  among  the 
owners  and  occupants  of  houses  and  lots  of  ground 
benefited,  the  jury,  in  fixing  the  amount  to  be  paid 
by  the  owner  or  occupant  of  a  lot  having  a  dwelling- 
house  or  other  building  upon  it,  have  not  the  right 
to  regard  such  a  lot  as  vacant  and  unimproved,  but 
must  deduct  from  the  whole  amount  of  benefit  such 
damage,  if  any,  as  will  be  done  to  the  building,  or 
such  expense  as  will  necessarily  be  incurred  by  the 
owner  in  consequence  of  the  contemplated  altera- 
tion of  the  street. 

If,  in  the  opinion  of  the  jury,  the  damages  or  rec- 
ompense to  which  the  owners  of  ground  required 
for  an  improvement  under  this  Act  are  entitled.ex- 
ceeds  the  benefit  which  will  accrue  to  the  owners 
or  occupants  of  such  houses  and  lots  of.ground  as 
in  their  judgment  ought  to  be  assessed,  the  jury 
must  so  certify,  and  all  further  proceedings  will  be 
suspended. 

In  making  their  inquisition,  the  jury  cannot  re- 
gard covenants  or  agreements  existing  between 
landlords  and  tenants,  or  the  use  to  which  a  lot  or 
the  building  thereon  is  appropriated  :  all  they  have 
to  do  in  this  respect  is  to  set  forth  the  names  of  the 
owners,  lessees  and  occupants,  and  whether  the 
whole  or  only  part  of  a  lot,  subject  to  a  lease  or 
agreement,  is  required,  etc. 

The  persons  making  the  inquisition  partaking 
more  of  the  character  of  commissioners  than  or 
a  common  law  jury,  their  affidavits  showing  the 
grounds  of  their  inquisition  will  be  received  to  im- 
peach or  invalidate  it;  the  rule  of  law  that  the 
affidavits  of  jurors  will  not  be  received  to  impeach 
their  verdict  being  held  inapplicable  to  proceedings 
of  this  kind. 

If  they  refuse  to  make  affidavits,  proof  of  their  ad- 
missions or  confessions  will  be  received,  which  will 
be  considered  conclusive,  unless  contradicted. 

The  jury  may  view  the  premises,  but  such  view 
should  be  under  the  charge  of  the  sheriff,  or  one  of 
his  officers. 

The  Mayor's  Court  may  issue  subpoenaes  to  com- 
pel the  attendance  of  witnesses  before  the  court  and 
jury,  and  parties  interested  are  entitled  to  be  heard 
previous  to  the  jury  retiring  to  deliberate;  but  on  the 
motion  for  confirmation,  oral  testimony,  impeach- 
ing the  justice  or  contesting  the  correctness  of  the 
inquisition,  is  inadmissible. 

The  costs  and  expenses  of  the  proceedings  must 
be  paid  by  the  Corporation,  and  cannot  be  included 
in  the  apportionment  and  assessment  upon  the 
owners  of  lots  benefited. 

Citations  —  Greenl.,  Laws  of  N.  Y.,  417,  441;  2 
Greenl.,  Laws  of  N.  Y.,  399;  5  Laws  of  N.  Y.  (Web. 

6  S.  K.),  128;  2  Id.,  130;  Act,  Apr.  15, 1818,  sees.  41, 
p.  147;  1  Archb.  Pr.,  197;  5  Cow.,  166;  6  Cow.,  54:  1 
Wend.,  297 ;  3  Cai.,  57 ;  4  Johns.,  486 ;  15  Johns-,  309 ; 

7  Cow.,  515. 
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to  the  Mayor's  Court  of  Alba- 
v^  ny,  to  remove  proceedings  had  for  widen- 
ing State  St.  In  Jan.,  1832,  proceedings  were 
instituted  for  the  widening  of  State  St..  be- 
tween North  Market  and  Quay  Sts. ,  by  virtue 
245*]  °f  tne  *Acts  of  the  Legislature  relating 
to  the  City  of  Albany.  A  jury  were  summoned, 
returned  and  impaneled,  who,  A.pr.  3,  brought 
an  inquisition  into  court.describing  the  ground 
and  appurtenances  required  for  the  purpose  of 
the  contemplated  improvement,  a  valuation  of 
the  damages  and  recompense  to  which  the  own- 
ers whose  property  was  intended  to  be  taken 
were  entitled,  and  an  apportionment  and  as- 
sessment of  such  damages  among  the  owners 
and  occupants  of  houses  and  lots  of  ground 
intended  to  be  benefited  by  the  improvement. 
The  total  amount  of  the  assessment,  including 
$558.55  for  the  juror's  fees  and  other  expenses 
of  the  proceeding,  was  $98,808.55,  which  was 
apportioned  among  the  houses  and  lots  intend- 
ed to  be  benefited,  the  sum  of  $10,986.67  be- 
ing assessed  as  benefit  upon  a  lot  of  which  the 
Canal  Bank  has  a  lease  for  10  years  from  May  1, 
1830.  On  the  day  assigned  for  the  parties  inter- 
ested to  show  cause  why  the  inquisition  should 
not  be  confirmed,  the  Canal  Bank  appeared  by 
their  counsel,  and  asked  a  postponement  until 
May,  which  was  granted.  In  May  the  counsel 
for  the  Bank  asked  a  subpoena  for  witnesses, 
alleging  that  he  could  not  procure  their  volun- 
tary affidavits,  and  also  demanded  to  be  al- 
lowed to  produce  witnesses  to  prove  that  the 
inquisition  was  erroneous  and  unjust.  The 
court  decided  that  the  matter  before  them 
must  be  determined  upon  the  inquisition  of  the 
jury  and  such  affidavits  as  the  parties  interest- 
ed should  think  proper  to  produce,  that  they 
were  not  authorized  to  hear  oral  testimony, 
and  that  they,  therefore, refused  a  subpoena  for 
witnesses-  The  counsel  for  the  Bank  then 
read  an  affidavit  made  by  himself,  stating  that 
he  had  been  informed  by  two  of  the  jurors 
who  had  signed  the  inquisition,  that  the  jury 
had  assessed  the  damages  and  recompense  on 
the  lots  of  ground  which  in  their  opinion  were 
to  receive  benefit  from  the  widening  of  State 
St.,  without  reference  to  any  houses  on  such 
lots,  or  whether  such  houses  were  benefited  or 
injured,  but  according  to  the  capacity  of  each 
lot  for  improvement,  by  being  built  upon,  if  it 
were  a  vacant  lot,  and  not  otherwise;  that  they 
made  no  allowance  in  the  assessment  in  refer- 
erence  to  the  use  to  which  any  lot  or  the  build- 
ing thereon  was  appropriated,  or  to  the  fact 
that  the  lot  was  leased  or  not,  except  in  the 
246*]  *case  of  two  lots,  on  one  of  which  a 
church  was  erected,  and  on  the  other  the  State 
House  was  built;  that  he  had  applied  to  those 
jurors  to  make  affidavits  of  the  facts  so  com- 
municated to  him,  and  that  they  had  refused. 
He  further  stated  that  another  juror  had  in- 
formed him  that  he  understood  the  charge  of 
the  court,  when  the  matter  was  submitted  to 
them,  to  be,  "  that  the  jury  were  bound  to  as- 
sess all  the  damages  occasioned  by  widening  the 
street,  on  property  benefited,  whether  such 
property  was  benefited  to  the  amount  required 
to  be  assessed  or  not,  and  that  he,  the  juror, 
believed  the  whole  amount  required  to  be  as- 
sessed exceeded  the  whole  benefit  of  the  widen- 
ing of  the  street  to  the  property  which  was  as- 
sessed in  the  requisition."  The  counsel  for  the 
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Bank  further  read  affidavits  showing  that  if 
the  street  was  widened,  an  expense  of  at  least 
$1,800  must  necessarily  be  incurred  by  the 
Bank  in  rendering  the  building  occupied  by 
them  as  tenant  able  and  valuable  as  it  then  was;., 
that  the  Bank  had  already  expended  in  im- 
provements upwards  of  $2,500,  and  that  to  im- 
prove the  lot  in  case  the  street  was  widened  in 
such  a  manner  as  to  derive  any  additional  ben- 
efit or  income  therefrom,  an  expenditure  of  at 
least  $5,000  more  would  be  necessary,  and  that 
the  Bank,  by  the  terms  of  their  lease,  would 
be  obliged,  at  the  end  of  their  term,  to  leave 
all  improvements  made  by  them  without  re- 
ceiving any  compensation  therefor  from  their 
landlord.  The  court,  after  hearing  counsel, 
confirmed  the  inquisition.  The  judges,  in  their 
return  to  the  certwrari,  certify  that  they  did 
not  charge  the  jury,  as  the  counsel  for  the 
Bank  had  stated  he  had  been  informed  by  one 
of  the  jurors.  The  Canal  Bank  applied  for  a 
certiorari,  which  was  granted  by  this  court, 
and  on  the  coming  in  of  the  return,  the  same 
was  argued. 

Messrs.  A.  Taber  and  B.  F.  Butler,  for 
plaintiffs  in  error.  When  a  particular  jurisdic- 
tion like  the  one  in  question  is  erected  by  stat- 
ute, this  court  has  the  power  to  review  its  pro- 
ceedings, unless  expressly  prohibited.  1  Salk., 
148  ;  S.  C.,  2  Ld.  Raym.,  836  ;  3  Mod.,  94  ;  2 
Str.,  849  ;  1  Ld.  Raym.,  5,->0  ;  S.  C.,  12  Mod., 
403  ;  2  Cai.,  181  ;  16  Johns.,  8,  49  ;  6  Wend., 
564.  The  Mayor's  Court  acted  judicially  in  this 
matter,  and  their  proceedings  therefore  may  be 
reversed.  8  *Wend.,  47.  They  erred  [*2'47 
in  refusing  process  of  subpoena  and  to  hear 
testimony.  The  day  assigned  to  show  cause 
why  the  inquisition  should  not  be  confirmed, 
was  the  first  day  in  court  afforded  to  the  plaint- 
iffs in  errdr  ;  notice  of  the  proceeding  had  not 
been  given  to  them  ;  it  had  been  given  to  the 
owners  of  land  required  for  the  widening  of 
the  street,  and  though  "persons  to  be  benefited." 
were  alluded  to  in  the  notice,  such  allusion  did 
not  include  the  plaintiffs  in  error,  as  they  were 
prepared  to  show,  had  their  testimony  been  re- 
ceived. Every  person  affected  by  a  legal  pro- 
ceeding is  entitled  to  express  notice,  whether 
the  statute  under  which  the  proceeding  be  had, 
direct  it  to  be  given  or  not.  6  Johns. ,  8  ;  15  Id. , 
53.  The  plaintiffs  in  error  were,  therefore,  en- 
titled to  be  heard.  The  court  have  the  power 
to  confirm  ;  in  this,  much  is  embraced  ;  it  nec- 
essarily includes  the  right  to  disaffirm,  and  if 
the  parties  interested  were  prepared  to  show 
that  gross  error  had  happened,  or  that  injus- 
tice had  been  done,  the  court  should  have  re- 
ceived the  evidence  ;  and  if  the  proof  estab- 
lished the  allegations,  such  error  or  injustice, 
it  was  the  duty  of  the  court  to  refuse  to  confirm 
the  inquisition.  But  if  the  plaintiffs  in  error 
were  not  entitled  to  be  heard  on  the  merits, 
they  showed  sufficient  cause  why  the  inquisi- 
tion should  not  have  been  confirmed  ;  they 
showed  that  the  jurors  had  acted  upon  errone- 
ous principles  in  the  apportionment  and  assess- 
ment of  the  damages  ;  they  offered  the  best 
evidence  in  their  power,  stating  the  facts  a& 
derived  from  the  information  of  the  jurors 
themselves,  and  their  statement  was  not  con- 
tradicted. The  affidavits  of  jurors  that  their 
verdict  was  rendered  under  a  mistake  of  legal 
principles,  or  was  founded  upon  an  erroneous 
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basis,  will  be  received  to  impeach  the  verdict ; 
5  Cow.,  106,  121  ;  and  the  manner  in  which 
the  facts  appear  in  this  case  is  equivalent  to  a 
verification  by  the  affidavit  of  the  jurors. 
Whether,  therefore,  the  Mayor's  Court  acted  as 
a  court  or  as  commissioners,  when  called  upon 
to  confirm  the  inquisition,  they  should  have 
refused  to  do  so.  The  inquisition,  at  all  events, 
must  be  set  aside,  as  the  jury,  in  their  assess- 
ment, have  included  nearly  $600  for  costs, 
when  the  statute  has  made  no  provision  on  the 
subject.  If,  however,  the  statute  under  which 
these  proceedings  were  had  sanctions  what  has 
been  done,  then  it  is  insisted,  that  as  it  author- 
248*]  izes  the  taking  *of  property,  or  what  is 
equivalent  thereto,  without  notice  to  the  party 
to  be  affected,  it  is  unconstitutional,  and  all 
proceedings  under  it  void.  Const,  of  the  State, 
art.  7,  sec.  2  ;  1  Bl.  Com.,  138  ;  3  Id.,  380  ;  3 
Dall.,  388  ;  7  Johns.,  477,  505. 

Messrs.  J.  Lovett  and  A.  Van  Vechten, 
for  defendants  in  error.  The  statute  under 
which  the  proceedings  were  had  directs  a  no- 
tice to  be  published  in  the  state  paper  describ- 
ing the  ground  required  for  the  widening  of  a 
street,  specifying  the  time  and  place,  when  and 
where  the  damages  of  the  owners  of  such 
ground  will  be  inquired  into,  and  when  and 
where  such  damages  will  be  apportioned 
among  the  owners  or  occupants  of  the  houses 
and  lots  of  ground  and  other  real  estate  which 
are  to  be  benefited  by  the  intended  appropria- 
tion. Laws  of  1826,  p.  203,  sec.  54.  This  no- 
tice was  given,  and  though  a  statutory  notice, 
there  is  no  more  reason  to  complain  of  its  in- 
sufficiency to  apprise  parties  interested  than 
there  is  in  any  other  case  in  which  similar  no- 
tices are  authorized  by  the  Legislature.  Nor 
can  it  be  pretended  that  the  notice  is  not  as 
much  directed  to  the  persons  called  on  to  pay 
the  damages  as  to  those  whose  lands  are  in- 
tended to  be  taken  ;  for  only  those  whose  prop- 
erty will  be  benefited  can  be  subjected  to  the 
payment  of  the  damages,  and  that  property 
must  necessarily  be  in  the  vicinity  of  the  con- 
templated improvement.  The  Mayor's  Court 
did  right  in  refusing  to  hear  testimony  ;  they 
could  not  re-investigate  the  matters  upon 
which  the  jury  had  passed ;  such  power  is  not 
confided  to  them  ;  it  is  the  province  of  the 
jury,  and  not  of  the  court  to  inquire  into  and 
assess  the  damages,  and  to  apportion  the  same 
among  the  owners  of  property  benefited. 
There  is  nothing  to  be  done  by  the  court  but  to 
affirm  or  disaffirm  the  assessment ;  they  act 
qua  commissioners,  and  their  proceedings  do 
not  partake  at  all  of  the  nature  of  judicial  pro- 
ceedings. 7  Johns.,  546.  The  court  cannot  take 
into  consideration  the  peculiar  circumstances 
under  which  the  plaintiffs  in  error  hold  the 
property  for  which  they  are  assessed.  The 
error,  if  any,  is  in  the  quantum  of  benefit,  over 
which  the  court  have  no  jurisdiction,  it  being 
a  matter  confided  to  the  discretion  of  the  jury. 
2  Wend.,  398.  It  is  not  denied  that  inasmuch 
249*]  *as  to  them  is  given  the  power  to  con- 
firm, that  upon  proper  cause  shown  they  may 
refuse  confirmation,  as  in  cases  of  irregularity 
in  the  prosecution  of  the  proceedings,  or  cor- 
rupt conduct  on  the  part  of  the  jury  ;  neither 
of  which  is  pretended  in  this  case.  The  com- 
plaint is  that  the  inquisition  is  founded  upon 
an  erroneous  basis,  and  the  foundation  of  that 
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complaint  is  the  alleged  information  of  two  of 
the  jurors,  for  as  to  the  story  of  the  third  juror 
it  is  expressly  contradicted  by  the  court  itself. 
In  relation  to  the  information  given,  no  princi- 
ple is  better  settled,  that  even  the  affidavits  of 
the  jurors  cannot  be  received  to  show  the 
grounds  of  their  verdict,  1  Wend.,  300:  in 
which  case  the  court  say  that  the  decision  in  5 
Cow.,  106,  instead  of  impugning,  establishes 
the  rule  on  this  subject ;  and  if  their  affidavits 
cannot  be  received,  surely  information  given 
by  them  to  a  party  interested  as  to  the  ground* 
of  their  finding  will  not  authorize  a  court  to 
set  aside  an  inquisition.  As  to  the  objection 
that  costs  are  included  in  the  assessment,  they 
are  incident  to  the  proceeding,  and  included  in 
the  principle  that  the  property  benefited  shall 
be  responsible.  Besides,  the  56th  section  of  the 
Act  of  1826  maybe  construed  to  authorize  the 
collection  of  costs  ;  but  if  the  costs  have  been 
erroneously  included,  the  proceedings  will  not 
be  reversed  on  that  account,  as  a  remittitur 
may  be  ordered,  and  a  pro  rata  deduction  made 
from  each  assessment. 

By  the  Court,  Nelson,  J.  As  early  as  1787, 
an  Act  was  passed  providing  compensation  to- 
the  owners  of  land  in  the  City  and  County  of 
N.  Y.,  which  was  taken  for  public  roads  or 
streets,  and  a  mode  prescribed  of  ascertaining 
the  same.  1  L.  of  N.  Y.,  Greenl.  ed.,  417,  441. 
The  mode  of  estimating  the  damage  and  rec- 
ompense to  which  the  owners  were  entitled,  by 
that  Act  prescribed,  was  continued  in  the  City 
of  N.  Y.  until  the  Act  of  1807.  The  Act  of 
1787,  was  made  applicable  to  the  City  of  Al- 
bany, Mar.  7,  1792,  2  L.  of  N.  Y.,  Greenl.  ed.. 
399,  and  has  continued,  I  believe,  in  force  in 
that  city  to  this  time,  as  the  one  now  under 
consideration  so  far  as  relates  to  the  valuation 
of  damage  and  recompense  is  substantially  the 
same.  The  damage  and  recompense  which  the 
*owners  were  entitled  to  in  the  City  of  [*2I5O 
N.  Y.  were  paid  out  of  the  funds  of  the  Cor- 
poration, without  any  assessment  of  benefit, 
until  the  Act  of  1807 — by  which  Act  the  Mayor, 
Aldermen  and  Commonalty  were  authorized  to- 
appoint  five  freeholders,  to  make  an  equitable 
assessment  of  the  damages  among  the  owners 
or  occupants  of  all  houses  and  lots  intended  to 
be  benefited,  in  proportion  as  nearly  as  might 
be  to  the  advantage  which  each  should  be 
deemed  to  acquire.  5  L.  N.  Y.,  Web.  &  Sk. 
ed.,  128  ;  2  Id.,  130.  So  in  the  City  of  Albany; 
the  damage  and  recompense  to  which  the 
owners  were  entitled  were  paid  out  of  the  cor- 
poration funds,  without  any  assessment  of 
benefit,  except  in  the  fifth  ward,  until  the  Act 
of  1828,  when  the  provisions  applicable  at  first 
to  the  fifth  ward  only  were  extended  to  the 
other  wards  of  the  city.  The  Act  of  Apr.  15, 
1818,  sess.  41,  p.  147,  Concerning  the  Fifth 
Ward,  after  adopting  the  mode  then  in  use  in 
the  city,  of  assessing  the  damages  of  the  owners- 
whose  lauds  were  taken  for  the  use  of  public 
streets,  also  directed  the  jury  to  apportion  and 
assess  such  damages  and  recompense  upon  the 
owners  of  all  houses  and  lots  of  ground  which 
were  intended  to  be  benefited  by  the  public  use 
of  such  ground,  in  proportion  to  the  advan- 
tages which  such  owners  should  be  deemed  to 
acquire.  It  is,  I  think,  the  union  of  these  two 
distinct  duties,  to  wit  :  the  estimate  of  the  dam- 
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ages  for  the  land  taken,  and  the  apportionment 
and  assessment  of  them  upon  the  owners  ben- 
-efited,  to  be  executed  at  the  same  time  and  by 
the  same  body  of  men,  which  has  produced  the 
confusion  and  embarrassment  in  the  proceed- 
ings under  the  Act,  and  the  hardship,  if  not 
injustice,  upon  the  persons  assessed  for  ben- 
efit. 

The  first  Act  which  was  passed,  and  all  sub- 
sequent Acts  providing  a  jury  to  estimate  the 
damage  and  recompense  to  the  owners  whose 
lands  were  taken,  required  personal  notice  to 
be  given  to  them  of  the  time  when  the  jury 
should  be  impaneled  and  the  damages  assessed". 
This  afforded  them  an  opportunity  to  take  any 
exceptions  to  the  jury,  and  also  to  introduce 
their  evidence  of  the  value  of  the  lands  and  the 
amount  of  their  damages,  etc.  Thus  far  the 
statute  seems  just  and  equitable,  and  guards 
with  reasonable  caution  the  rights  of  all  par- 
ties interested ;  and  I  perceive  no  objection  to 
25 1*J  the  right  of  *the  Mayor's  Court  to  issue 
subpoenas  to  procure  the  attendance  of  witness- 
es, as  the  examination  before  it  is  obviously  by 
means  of  oral  testimony  in  open  court.  The 
jury  had  a  right  to  view  the  premises;  but  I 
apprehend  this  must  have  been  under  the  care 
and  protection  of  the  sheriff  and  his  officers, 
as  in  ordinary  cases,  and  that  no  testimony 
could  have  been  legally  heard  by  them  on 
either  side,  except  in  open  court  and  under  its 
direction.  The  former  Acts  contemplated  the 
assessment  of  damages  the  same  term  in  which 
the  precept  by  which  the  jury  were  summoned 
was  returnable,  as  no  time  was  specified  with-, 
in  which  the  jury  should  assess  such  damages 
-and  recompense.  The  Statute  of  1826,  which 
annexed  to  the  duties  of  the  jury  the  appor- 
tionment and  assessment  of  benefits,  altered 
the  law  in  this  respect,  by  extending  the  time 
to  the  second  term  of  the  court  thereafter. 
When  the  Legislature  by  this  Act  imposed 
upon  the  same  jury  the  duty  of  apportioning 
the  damage  and  recompense  upon  the  houses 
and  lots  benefited,  no  provision  was  made  for 
notice  to  the  owners  or  occupants,  giving 
them  the  opportunity  to  appear  before  the  jury 
and  contest  the  apportionment  and  assessment. 
Indeed,  the  course  of  proceeding  by  imposing 
this  duty  upon  the  jury  who  estimated  the 
damages,  rendered  it  wholly  impracticable  to 
afford  an  opportunity  to  the  owners  or  occu- 
pants to  appear  before  them,  as  it  could  not  be 
ascertained  whose  lots  they  would  return  as 
benefited  until  their  report  was  made  to  the 
•court.  The  jury  had  necessarily  discharged 
their  duty  before  the  owners  or  occupants 
-could  know  that  their  houses  and  lots  were  as- 
sessed as  benefited.  The  only  opportunity 
which  they  have,  from  the  nature  and  mode  of 
proceeding,  to  establish  the  injustice  of  the  ap- 
portionment and  assessment,  or  error,  if  any, 
in  the  proceeding,  is  after  they  are  made  or 
committed,  and  on  the  motion  for  confirmation 
by  the  court.  If  they  cannot  appear  here  and 
be  heard,  they  are  remediless,  and  their  prop- 
erty may  be  taken  for  public  purposes  without 
being  heard,  and  without  even  the  means  of 
knowing  that  it  has  been  so  taken,  until  actual 
appropriation.  It  is  somewhat  remarkable 
that  the  law  should  have  been  so  careful  in  se- 
curing the  rights  of  the  parties  whose  lands 
are  taken  for  public  purposes,  and  providing 


a  full  compensation  therefor,  *and  at  [*252 
the  same  time  so  utterly  neglectful  of  the 
rights  of  those  whose  lands  are  assessed  to  pay 
such  compensation.  It  is  obvious  that  the 
amount  of  private  property  appropriated  to 
public  purposes  is  just  as  great  in  the  one  in- 
stance as  in  the  other.  The  rights  of  one  class 
of  individuals  are  secured  by  the  award  of 
damages  equal  to  the  value  of  the  lands  taken; 
those  of  the  other  by  the  assessment  upon  their 
lands  to  an  amount  not  exceeding  the  benefit. 
The  Act  of  1826  does  not  even  provide  for  the 
appearance  of  the  owners  or  occupants  whose 
houses  and  lots  are  assessed  for  benefit  on  the 
motion  for  confirmation;  nor  is  the  precise 
time  when  the  inquisition  will  be  returned  to 
the  court  defined  by  statute,  or  any  notice  giv- 
en, public  or  private,  of  the  time  when  con- 
firmation will  be  applied  for.  Public  notice 
was  gratuitously  given  in  this  case  by  the  at- 
torney for  the  Corporation,  upon  which  the 
plaintiffs  appeared.  We  will  not  now  examine 
the  question  whether  private  property  can  be 
taken  for  public  purposes  without  previous 
notice  to  the  owner,  and  an  opportunity  to  be 
heard  upon  the  estimate  of  compensation. 
When  that  question  arises,  it  will  be  time  to 
examine  it.  Severe  and  .harsh  as  this  statute 
is  upon  such  owners  or  occupants,  there 
can  be  no  doubt,  if  they  do  happen  to  have 
notice  and  do  appear,  they  have  a  right  to 
be  heard  against  the  motion.  This  was  con- 
ceded to  the  plaintiffs  in  this  case;  and  the  po- 
sition I  intend  to  maintain  is,  that  they  showed 
sufficient  cause,  prima  facie,  unexplained  and 
uncontradicted,  to  call  upon  the  court, whether 
they  sat  as  a  court  or  as  commissioners,  in  the 
exercise  of  a  sound  legal  discretion,  to  disaf- 
firm the  inquisition.  I  am  inclined  to  think 
the  court  decided  correctly  in  refusing  to 
issue  a  writ  of  subpoena,  or  to  hear  oral  testi- 
mony at  this  stage  of  the  proceedings.  That 
description  of  evidence  strictly  was  applicable 
only  to  the  case  while  pending  before  the 
court  and  jury,  and  not  upon  the  motion  for 
confirmation. 

This  is  a  summary  proceeding, and  to  be  heard 
according  to  the  rules  and  practice,  and  in  the 
mode  peculiar  to  such  a  hearing,  The  evi- 
dence upon  which  such  a  motion  is  sustained 
or  resisted  before  the  court,  is  the  voluntary 
affidavits  furnished  by  the  parties;  and  testi- 
mony inferior  in  degree  to  that  ordinarily  re- 
quired on  the  trial  of  issues  of  fact  at  common 
*law  is  competent  and  admissible.  f*253 
Hence,  in  such  summary  proceedings,  the  af- 
fidavits of  the  parties  and  all  persons  interest- 
ed, and  all  proofs  of  a  secondary  character, 
are  heard  by  the  court.  Such  cases  are  usual- 
ly addressed  to  its  equitable  and  discretionary 
powers,  and  the  rules  of  evidence  are  relaxed 
and  a  wider  range  indulged  in  laying  the  facts 
before  the  court.  This  seems  to  have  been 
the  view  taken  by  the  Mayor's  Court  of  the 
law  and  of  their  duties,  as  may  be  inferred 
from  the  fact  of  their  receiving  the  affidavits 
presented  by  the  plaintiffs  in  this  case;  buff  I 
am  constrained  to  differ  from  them  in  refer- 
ence to  the  weight  and  effect  given  to  the  facts 
embraced  in  those  affidavits.  If  they  were  at 
all  admissible  and  entitled  to  the  consideration 
of  the  court,  they  were,  under  the  circum- 
stances, 'being  uncontradicted  and  unex- 
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plained,  in  judgment  of  law  conclusive  proof 
of  the  facts  charged,  and  should  have  been  so 
held  by  the  court.  If  they  were  competent 
evidence,  being  unimpeached,  they  were  suffi- 
cient,more  especially  as  the  defendants  had  it 
in  their  power  to  call  upon  any  member  of  the 
jury  to  contradict  or  explain  any  statements 
made  in  them.  The  omission  to  do  so  confirms 
the  legal  inference  of  the  truth  of  the  affida- 
vits. 

It  was  said,  upon  the  argument,  that  the  af- 
fidavits of  the  jurors  were  inadmissible  to  con- 
tradict or  impeach  in  any  way  their  inquisi- 
tion and,  therefore,  affidavits  of  the  confes- 
sions or  admissions  of  the  jury  were  incompe- 
tent. One  answer  to  this  argument  is,  that  if 
the  affidavits  were  not  competent  evidence  to 
be  considered  by  the  court,  they  should  have 
been  objected  to  and  rejected.  The  fact  of 
their  being  received  and  considered,  as  ap- 
pears by  the  return  to  the  certiorari,  was  cal- 
culated to  mislead  the  plaintiffs,  unless  they 
were  to  be  viewed  and  have  the  effect  of  com- 
petent evidence.  Being  received,  the  plaint- 
iffs had  a  right  to  rely  upon  their  sufficiency 
if  uncontradicted.  Had  they  been  rejected, 
the  alternative  of  furnishing  other  evidence, 
or  trusting  to  a  correction  of  the  error  of  the 
court  in  the  rejection,  would  have  been  pre- 
sented. Even  then,  if  the  position  was  sound 
that  the  affidavits  were  improperly  received, 
I  am  of  opinion  that  it  cannot  now  be  taken, 
as  they  were,  in  fact,  received  and  considered 
without  objection  either  by  the  adverse  party 
or  the  court. 

254*]  *But  I  am  satisfied  the  affidavits  were 
properly  admitted.  It  is  true  that  the  rule  re- 
jecting the  affidavits  of  jurors,  and  of  course 
their  confessions  or  admissions,  to  impeach 
their  verdict  is  strict,  and  rarely  if  ever  depart- 
ed from;  1  Archb.  Pr.,  197,  and  cases  cited;  5 
Cow.,  106  ;  6  Id.,  54  ;  1  Wend.,  297  ;  3  Cai., 
57  ;  4  Johns.,  486  ;  15  Id.,  309  ;  and  I  am  not 
now  disposed  either  to  vindicate  or  impugn  it. 
There  are  cases,  both  in  our  own  and  the  En- 
glish courts,  in  which  appeals  to  the  sense  of 
justice  of  the  courts  have  excluded,  if  not  over- 
come the  stubbornness  of  the  rule.  I  admit 
they  are  few,  and  do  not  intend  to  multiply 
them.  It  is  enough  that  the  rule  is  exclusively 
applicable  to  a  common  law  jury,  and  is  never 
applied  or  enforced  where  a  body  of  men  are 
substituted  in  their  place,  as  in  the  case  of  ar- 
bitrators, referees,  commissioners,  etc.  The 
principle  applicable  to  a  common  law  jury 
never  could  be  endured  in  these  cases,  and  the 
grounds  upon  which  it  may  be  defended  when 
confined  to  the  verdict  of  the  jury,  do  not  here 
exist.  The  common  law  jury  is  carefully  se- 
lected by  lot  from  the  body  of  the  county, and 
again  from  the  panel  ;  issues  of  fact  are  form- 
ally made  up  for  their  consideration  and  de- 
cision ;  disinterested  witnesses  only  are  heard 
before  them,  who  are  thoroughly  examined  by 
the  counsel  of  the  respective  parties;  questions 
of  law  and  fact  are  fully  investigated  ;  and  the 
whole  case  is  summed  up  before  them  by  the 
court,  who  give  to  the  jury  the  law,  being  re- 
sponsible to  the  parties  for  its  correctness,  and 
present  to  them  the  questions  of  fact  to  be  con- 
sidered and  decided.  The  jury  retire  under  the 
charge  of  an  officer  of  the  court,  sworn  not  to 
speak  to  them  himself , nor  allow  others  to  speak 
WEND.  9. 


to  them,  and  to  keep  them  together  until  they 
have  agreed  on  their  verdict,  and  then  return 
with  them  into  court  to  render  the  same.  Even 
then,  if  the  court  are  dissatisfied  with  the  ver- 
dict, the  jury  may  again  be  sent  out  to  recon- 
sider the  case,  and  they  are  entitled  to  the  ad- 
vice of  the  court  in  any  stage  of  their  delibera- 
tions. 

It  is  obvious,  from  this  brief  sketch  of  the 
proceedings  of  a  common  law  jury  ;  from  the 
multiplied  means  of  accurate  information, both 
in  law  and  fact ;  from  the  guards  which  have 
been  cautiously  and  securely  thrown  around 
them  to  prevent  extraneous  influence,  or  the 
knowledge  of  any  fact  or  circumstance  except 
*such  as  transpired  in  open  court,  all  [*255 
afford  to  the  parties  great  security  against  error 
or  mistake  by  the  jury,  and  some  foundation 
in  reason  for  the  policy  of  the  rule  which  can 
exist  in  no  other  proceeding.  In  this  case  there 
is  nothing  to  characterize  the  twelve  men  im- 
paneled as  a  jury  but  the  name  and  mode  of 
selection.  They  are,  by  the  Act,  to  return 
their  inquisition  to  the  Mayor's  Court  "  at,  or 
before  the  second  term  thereafter,"  meaning 
the  second  term  after  they  are  impaneled  ;  du- 
ring all  the  intermediate  time  they  go  at  large, 
among  all  parties  in  interest,  and  obtain,  each 
for  himself,  such  information  as  they  please, 
and  from  such  sources  as  they  please,  in  the 
course  of  the  execution  of  their  duties.  We  do 
not  say  that  this  is  not  the  most  judicious  mode 
of  proceeding  to  attain  the  end  contemplated  by 
the  law  ;  it  may  be  so  ;  all  we  contend  for  is, 
that  a  body  of  men  proceeding  in  this  manner 
in  examining,  considering  and  settling  great 
and  important  interests,  and  rights  of  property, 
are  not  entitled  to  the  appellation,  nor  their 
verdict  or  inquisition  to  the  attribute  or  sanc- 
tity of  a  common  law  jury.  We  might  as  well 
award  the  character  of  a  jury  to  the  five  disin- 
terested freeholders  who  apportioned  the  dam- 
ages upon  the  lots  and  houses  benefited  in  the 
City  of  N.  Y.  under  the  Act  of  1807,  or  to  the 
three  commissioners  now  appointed  by  the  Su- 
preme Court  to  discharge  the  like  duty  ;  or 
to  the  superintendent  who  is  directed  by  the 
Act  of  1826  to  make  a  just  and  equitable  as- 
sessment upon  owners  benefited,  of  the  esti- 
mated expense  of  making  common  sewers, 
drains,  etc.,  pitching,  leveling  and  paving 
streets,  etc.  The  present  jury  are  but  a  sub- 
stitute for  these  different  bodies  of  men.  On 
this  point  of  the  case  the  Mayor's  Court  have 
taken  the  same  view  which  I  have  endeavored 
to  establish.  The  judges  return,  among  other 
things,  their  charge  to  the  jury,  in  which  it 
appears  they  stated,  "that  they,  the  jury, were 
not  impaneled  as  a  common  law  jury;  that  they 
might  meet  together  from  time  to  time  and 
view  the  premises,  and  again  separate,  as  they 
thought  fit,  until  they  had  agreed  upon  the 
matters,"  etc.  If,  then,  the  proceedings  of  the 
jury  are  not  to  be  regarded  as  those  of  a  com- 
mon law  jury,  of  which  I  cannot  doubt,  the 
court  were  bound  to  receive  the  affidavits  of 
any  one  of  them  offered  by  the  plaintiffs  ;  and 
*if  they  could  not  be  obtained,  then  ad-  [*256 
missions  or  confessions  were  competent  evi- 
dence on  this  summary  hearing.  In  the  case 
of  Smith  v.  Cheetham,  3  Cai.,  57,  no  doubt  was 
entertained  by  the  court  as  to  the  competency 
of  the  confessions  or  admissions  of  the  jury, if 
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their  own  affidavits  were  admissible,  and  the 
only  difficulty  was  the  rule  which  rejected  the 
evidence  of  the  jurors  themselves  to  impeach 
their  verdict.  That  was  a  motion  for  a  new 
trial,  on  the  ground  of  irregularity  on  the  part 
of  the  jury.  This  secondary  evidence  must  be 
heard,  from  the  necessity  of  the  case,  as  no 
means  exist,  or  are  furnished  by  the  court  to 
procure  better,  even  where  it  exists,  or  might 
be  found.  7  Cow.,  515.  We  do  not  believe 
that  the  court  below  put  the  confirmation  of 
the  inquisition  upon  the  ground,  that  assuming 
al!  the  facts  charged  in  the  affidavits  of  the 
plaintiffs  to  be  true,  there  was  no  error  in  the 
proceedings  or  inquisition,  though  this  position 
might  be  taken  by  the  plaintiffs  in  error,  the 
affidavits  having  been  received  in  evidence  on 
the  hearing.  They  might  well  argue  that  the 
court  having  received  their  evidence, and  it  be- 
ing unimpeached,  must  have  decided,  in  con- 
firming the  inquisition,  that  no  error  was  dis- 
closed by  it.  The  counsel  for  the  defendants 
have  not  here  seriously  attempted  to  sustain 
the  decision  upon  this  ground. 

The  statute  prescribes  with  sufficient  accu- 
racy the  duties  of  the  jury.and  they  are  bound, 
upon  well  established  principles,  to  confine 
their  proceedings  strictly  within  its  regulations. 
They  are  to  assess  the  damages  and  recompense 
which  the  owners  of  the  ground  taken  for  the 
use  of  the  street  are  entitled  to,  and  to  "appor- 
tion and  assess  such  damages  and  recompense 
upon  the  owner  or  owners  of  all  the  houses  and 
lots  of  ground  which  are  intended  to  be  bene- 
fited, etc.,  as  nearly  as  may  be,  in  proportion 
to  the  advantages  which  such  owner  or  owners 
shall  be  deemed  to  acquire."  It  is  the  benefit 
to  the  houses  and  lots  of  the  owner,  and  not  to 
the  lot,  disregarding  the  house,  which  is  to  be 
assessed  in  the  apportionment.  The  rule, 
therefore,  which  the  jury  adopted,  and  by 
which  they  made  the  apportionment.and  which 
disregarded  the  house,  whether  benefited  or 
injured,  was  not  justified  by  the  statute.  The 
case  of  the  plaintiffs  illustrates  the  error  of  the 
rule  so  far  as  injury  to  the  building  is  impor- 
257*]  tant.  The  jury,  in  *pursuance  of  it, 
assessed  upwards  of  $10,000  benefit  upon  the 
lot  of  the  plaintiffs,  disregarding  the  house — 
which,  as  appears  from  the  affidavits,  will  be 
injured  by  the  improvement  $1,800.  It  is  ob- 
vious this  amount  ought  to  have  been  taken 
out  of  the  estimate  of  benefit  to  the  naked  lot. 

Again  ;  it  appears  that  one  of  the  jurymen 
acted  under  the  belief  that  the  statute  required 
him  to  assess  all  the  damage  and  recompense 
upon  the  houses  and  lots  benefited,  whether 
such  damage  exceeded  the  benefit  or  not ;  and 
that  in  his  opinion  the  damages  actually  ap- 
portioned exceed  the  benefits.  This  principle 
is  erroneous.  The  jury  have  no  more  right  to 
assess  upon  the  benefited  houses  and  lots  an 
amount  exceeding  such  benefit,  in  their  opin- 
ion,than  they  have  to  award  to  the  owner  whose 
lands  are  taken  an  amount  in  their  opinion  less 
than  the  actual  damage;  and  if  the  statute  can- 
not be  executed  without  doing  so,  it  must  fail, 
as  containing  principles  in  themselves  irrecon- 
cilable and  impracticable. 

I  cannot  assent  to  the  position  that  the  jury 
are  to  take  into  consideration  in  their  apportion- 
ment of  benefits  the  relation  which  may  exist 
between  the  landlord  and  tenant,  or  the  owner 
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and  occupant,  or  the  use  to  which  the  houses 
and  lots  are  devoted  ;  they  are  to  regard  the 
houses  and  lots  as  such,  and  as  they  appear  to 
them,  without  reference  to  owner,  occupant  or 
use.  This  is  the  only  basis  of  a  just  apportion- 
ment upon  the  property  benefited  ;  any  other 
would  be  unsubstantial,  and  liable  to  great  un- 
certainty and  evasion. 

The  question  of  costs  is  of  but  little  import- 
ance, and  will  be  briefly  noticed.  I  am  of  opin- 
ion their  allowance  was  error.  It  has  before 
been  shown  that  down  to  the  Act  of  1826  the 
damage  or  recompense  which  the  owner  was 
entitled  to  was  paid  by  the  Corporation,  and 
not  apportioned  or  assessed  upon  the  benefited 
houses  and  lots.  That  Act  provides  that  the 
damage  and  recompense,  and  nothing  more, 
shall  be  apportioned  as  above  stated.  What 
right  have  the  court  or  jury  to  superadd  the 
amount  of  the  costs  and  expenses?  No  such 
authority  can  be  found  in  the  Act.  The  "dam- 
age" and  "recompense"  are  terms  definite,  and 
distinctly  understood,  as  embracing  the  loss  of 
the  owner  whose  property  has  been  taken  by 
the  public,  and  it  is  this  loss  only  which  is  di- 
rected to  be  apportioned.  The  *costs  [*258> 
must  be  paid  as  both  damages  and  costs  were 
paid  before  the  Act  of  1826.  There  is  nothing 
in  the  56th  section  of  the  Act  of  1826  referred 
to  which  varies  this  construction  of  the  Act  -r 
that  provision  concerning  costs  applies  only  to 
cases  where  the  property  is  advertised  for  sale 
for  non-payment  of  the  assessment,  and  of  the 
interest  from  the  time  of  confirmation,  and  to 
costs  and  charges  of  advertising.  Why  should 
the  costs  of  the  proceedings  be  apportioned 
upon  the  benefited  lots,  when  the  statute  di- 
rects that  the  damage  and  recompense,  exclu- 
sive of  anything  else,  shall  be  apportioned  and 
assessed  upon  them  to  the  full  amount  of  ben- 
efit, as  nearly  as  may  be?  Neither  should  costs- 
be  allowed,  unless  expressly  given  to  the  Cor- 
poration. 

Upon  the  whole,  after  a  careful  examination 
of  the  case,  and  upon  the  grounds,  and  for  the 
reasons  above  given,  Jam  satisfied  that  the  con- 
firmation of  the  inquisition  ought  to  be  set  aside. 

Distinguished~3  Barb.,  282. 

Cited  in— 6  Barb.,  225 ;  37  N.  J.  L.,  540;  35  Am.  Dec., 
114  (2  Scam.,  437). 


FERGUSON  v.  LEE. 

Removal  of  Under  Sheriff  from  County,  a  Res- 
ignation— Levy  on  Property  Pledged  by  way 
of  Mortgage  after  Forfeiture. 

The  removal  of  an  under  sheriff  from  the  county 
in  which  he  holds  the  office,  is  a  virtual  resignation 
of  his  office,  and  he  is  thereby  disqualified  from 
even  completing:  an  execution  begun  by  him  pre- 
vious to  his  removal. 

Personal  property  pledged  by  way  of  mortgage, 
may,  after  forfeiture,  be  levied  upon  by  virtue  of 
an  execution  against  the  mortgagee,  although  it  re- 
mains in  the  hands  of  the  mortgagor. 

Citation-1  R.  L.,  1813,  p.  420. 

ERROR  from  the  Herkimer  C.  P.  Stephen 
Lee  sued  James  G.  Ferguson  in  a  justice's 
court,  in  an  action  of  trespass,  for  taking  sev- 
eral articles  of  household  furniture  ;  the  de- 
fendant pleaded  a  former  recovery  and  prop- 
erty in  himself.  On  the  trial  of  the  cause  the 
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following  facts  appeared  :  In  Aug. ,  1828,  one 
E.  Gorton  executed  a  mortgage  to  one  Cran- 
dall Lee,  of  certain  personal  property,  com- 
prising the  furniture  declared  for,  one  cow, 
four  hogs  and  various  other  articles,  condi- 
tioned for  the  payment  of  $59.95,  Dec.  1,  1828. 
Subsequently,  in  June,  1829,  the  time  of  pay- 
ment was  extended  to  Sep.  1,  1829.  In  Dec., 

1828,  S.  Haddock,  under  sheriff  of  the  County 
of  Herkimer,  by  virtue  of  an  execution  in  favor 
•of  Ferguson  against  Crandall  Lee,   levied  on 
the  property  mortgaged  by  Gorton,  then  being 
259*]  *in  the  possession  of  Gorton.   In  May, 

1829,  the  under  sheriff  removed  from  the  Coun- 
ty of  Herkimer  to  the  County  of  Oneida,  where 
he  continued  to  reside  Oct.  19,  1829,  when  he 

.  went  with  Ferguson  to  find  and  sell  the  prop- 
erty levied  upon  by  him.  On  the  same  day 
an  agent  of  Crandall  Lee  sold  the  property 
which  had  been  levied  on  by  the  under  sheriff 
to  Stephen  Lee,  the  plaintiff  in  this  cause. 
Haddock  found  the  furniture  at  the  house  of 
one  Harvey,  the  cow  in  the  possession  of  Gor- 
ton, and  the  hogs  in  the  woods,  and  drove 
away  the  cow  and  two  of  the  hogs.  On  the 
next  day  the  plaintiff  commenced  a  suit  against 
Ferguson  for  the  taking  of  the  same,  in  which 
suit  he  subsequently  recovered  a  judgment  for 
$26.  Oct.  21,  Haddock  advertised  the  furni- 
ture, and  Oct.  27,  sold  it  at  public  vendue,  it 
then  being  in  the  possession  of  the  plaintiff, 
who  told  Haddock  that  he  knew  of  the  levy 
upon  the  property  while  in  the  hands  of  Gor- 
ton, but  that  he,  Haddock,  had  no  right  to  sell 
in  consequence  of  having  removed  from  the 
county,  and  forbade  his  selling.  The  plaintiff 
then  commenced  a  second  suit  against  Ferguson 
in  a  justice's  court,  for  the  selling  of  the  furni- 
ture, and  obtained  judgment  for  $10.  Ferguson 
sued  out  a  certwrari  to  the  C.  P.  of  Herkimer, 
which  court  having  affirmed  the  judgment  of 
the  justice,  he  sued  out  a  writ  of  error  to  this 
court. 

Messrs.  A.  Hackley  and  J.  A.  Spencer, 
for  plaintiff  in  error. 

Mr.  Li.  Ford,  for  defendant  in  error. 

By  ihe  Court,  Savage,  Ch.  J.  Both  the 
plaintiff  and  defendant  make  title  to  the  prop- 
erty in  question  through  Crandall  Lee.  C.  Lee 
had  a  mortgage  upon  the  property,  which  be- 
came absolute  Dec.  1,  1828.  The  property 
therefore  became  his  on  that  day,  as  the  mort- 
gage was  then  forfeited.  Subsequent  to  that 
day,  the  deputy-sheriff  levied  on  the  property 
as  the  property  of  C.  L.  The  levy  was  good 
and  held  the  property.  Why  the  sheriff  per- 
mitted the  property  to  remain  10  months  with- 
out removing  or  selling  does  not  appear  from 
the  testimony  ;  but  there  is  no  proof  that  this 
26O*]  delay  *was  in  consequence  of  the  plaint- 
iff's directions.  He  did  not,  therefore,  lose  his 
lien  upon  the  property.  The  question  whether 
the  execution  had  become  dormant  could  not, 
however,  properly  arise  before  the  justice.  No 
one  but  another  creditor  or  bonaf.de  purchaser* 
could  raise  that  question  ;  and  the  plaintiff  in 
this  case  could  not  have  been  considered  such 
purchaser,  for  on  the  day  he  made  the  pur- 
chase under  suspicious  circumstances,  he  ad- 
mitted to  the  deputy-sheriff  that  he  knew  of 
the  execution,  but  denied  his  power  to  sell,  on 
the  ground  of  his  removal  from  the  county. 
WEND.  9. 


Whether  the  removal  of  the  under-sheriff 
from  the  county  incapacitated  him  from  sell- 
ing, seems  to  me  the  important  point  in  the 
case.  The  Statute,  1  R.  L.  of  1813,  p.  420,  di- 
rects that  each  sheriff  shall  have  an  under- 
sheriff,  who  shall  be  appointed  by  the  sheriff 
by  writing  under  seal,  and  removable  at  his 
pleasure ;  "and  as  often  as  any  such  under- 
sheriff  shall  die  or  be  removed  from  his  office, 
or  move  out  of  the  county,  or  become  incapa- 
ble of  executing  the  office,  another  shall  be  ap- 
pointed in  his  place."  In  this  case  Haddock, 
who  had  made  the  levy  as  under-sheriff  of 
Herkimer,  had,  intermediate  the  levy  and  sale, 
removed  to  Oneida  Co.  This  was  a  virtual  res- 
ignation of  his  office  ;  it  was  a  voluntary  with- 
drawal from  the  county,  which  by  the  statute 
vacated  the  office,  and  a  successor  was  no 
doubt  appointed.  Under  such  circumstances, 
did  he  continue  in  office  for  any  purpose?  The 
principle  is  well  established  that  when  a  sher- 
iff has  begun  to  execute  an  execution,  he  has, 
after  he  goes  out  of  office,  a  right  to  complete 
it ;  and  in  pursuance  of  that  principle,  it  has 
been  held  that  a  deputy  of  a  sheriff  whose 
term  of  office  has  expired  possesses  a  similar 
power.  The  authority  of  the  deputy  continues 
as  long  as  the  authority  of  the  principal.  But 
this  supposes  a  continuance  of  authority  de- 
rived from  the  principal,  and  not  revoked  by 
him.  In  such  cases  the  principal  must  con- 
tinue liable  for  the  acts  of  the  deputy.  If  a 
sheriff  for  any  cause  think  proper  to  remove  a 
deputy,  does  not  the  power  of  that  deputy 
cease  in  toto  ? — and  are  the  sureties  of  the  dep- 
uty any  longer  liable  for  his  acts?  If  a  deputy 
dies,  there  is  surely  an  end  of  his  acts;  if  he  re- 
sign, is  that  resignation  partial  only,  reserving  a 
right  to  complete  his  unfinished  *busi-  [*26 1 
ness,  or  does  he  not  return  to  the  sheriff,  or 
hand  over  to  some  other  deputy  his  unfinished 
business?  The  case  is  not  entirely  analogous 
to  that  of  a  sheriff  going  out  of  office.  It  is 
not  necessary  that  the  deputy  who  begins  to 
execute  an  execution  should  finish  it,  as  it  is 
with  a  sheriff.  Every  deputy  acts  in  the  name 
and  on  behalf  of  the  sheriff,  and  the  sheriff  is 
responsible  for  the  acts  of  all  his  deputies,  but 
he  is  not  responsible  for  the  acts  of  a  man 
from  whom  he  has  withdrawn  all  authority,  or 
of  one  who  has  resigned  his  authority,  or  in- 
capacitated himself  bv  removing  from  the  coun- 
ty. Had  Haddock,  instead  of  removing  a  few 
miles  into  a  neighboring  county,  gone  to  an- 
other State,  or  to  Canada  or  Europe,  could  it 
be  contended  that  he  must  execute  the  process? 
I  am  aware  that  the  same  remarks  apply  in 
some  measure  to  the  removal  of  the  sheriff 
himself.  The  trust  reposed  in  a  deputy  is  a 
personal  confidence  which  may  be  withdrawn 
at  pleasure,  and  the  sheriff  may  require  a  sur- 
render of  all  process  in  the  hands  of  the  depu- 
ty. The  sheriff  may  execute  them  himself  or 
depute  another.  There  is  no  necessity  for  a 
continuance  of  the  deputy's  authority  after  re- 
moval or  resignation  ;  nor  is  it  consistent  with 
good  policy,  or  the  discreet  administration  of 
justice.  If  it  be  not  in  the  power  of  a  sheriff 
to  strip  an  unworthy  deputy  at  once  of  all  au- 
thority, such  deputy  may  ruin  his  sureties,  or 
the  sheriff,  or  both,*  though  they  may  all  en- 
deavor to  prevent  it.  If  a  removal  by  the 
sheriff  takes  away  all  power,  as  I  hold  it  does, 
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then  a  resignation  or  removal  from  the  county 
must  have  the  same  effect,  unless  the  sheriff 
continue  the  authority  for  the  purpose  of  com- 
pleting the  unfinished  business.  If  I  am  cor- 
rect on  this  point,  then  the  sale  was  without 
authority  and  void  ;  it  was  not  even  under 
color  of  law,  and  the  defendant  was  a  tres- 
passer. 

The  former  suit  was  not  for  the  same  cause 
of  action,  and  is  therefore  no  bar.  Oct.  19, 
Haddock  and  the  defendant  below  removed 
the  cow  and  hogs,  and  did  not  intermeddle 
with  the  furniture.  A  suit  was  commenced 
for  the  cow  and  hogs  Oct.  20.  At  that  time 
no  cause  of  action  existed  in  relation  to  the 
other  property  against  Ferguson;  at  that  time 
he  had  not  asserted  any  right  to  control  it  since 
262*J  *the  levy  in  Dec.,  1828;  and  at  that 
time  the  plaintiff  had  no  pretense  of  title  to  it. 
It  was  not  till  the  19th  that  the  plaintiff  claimed 
title,  and  no  cause  of  action  existed  in  his  fa- 
vor until  Oct.  21,  one  day  after  the  former  suit 
was  brought.  The  plaintiff  could  not  embrace 
the  whole  in  one  suit,  without  abandoning  the 
suit  already  brought  and  paying  the  costs, 
which  he  was  not  bound  to  do. 

I  am,  therefore,  of  opinion  that  the  courts  be- 
low have  decided  correctly,  and  that  tJie  judg- 
ment of  the  Herkimer  0.  P.  must  be  affirmed,  with 


Distinguished— 21  Wend.,  487. 

Cited  in-6  Paige,  596 ;  How.  Gas.,  418 ;  16  Barb.,50; 
1  T.  &  C.,  479 ;  9  How.  Pr.,  571 ;  1  Abb.  N.  S.,  73 ;  1 
Rob.,  171 ;  33  Mich.,  424. 


HATCH  v.  MANN. 

Extra  Compensation  to  Constable  or  other  Officer 
—  When  it  may  be  Recovered — Practice. 

A  constable  or  other  officer,  whose  duty  it  is  to 
serve  process,  is  entitled  to  recover  an  extra  com- 
pensation beyond  the  fees  allowed  by  law.  when,  on 
the  request  of  the  plaintiff  in  the  process,  and  on  a 
promise  of  extra  reward,  he  uses  extraordinary  ef- 
forts beyond  those  which  an  officer  is  strictly  bound 
to  make,  or  which  could  legally  be  required  of  him, 
to  arrest  the  defendant. 

To  reverse  a  justice's  judgment,  on  the  ground 
that  a  constable  was  not  sworn  Jx>  attend  a  fury,  it 
must  expressly  appear  from  the  return  that  the  jury 
left  the  court :  no  intendment  will  be  indulged  in 
support  of  such  objection. 

Citation— 8  Johns.,  437. 

ERROR  to  the  Yates  C.  P.  Mann  sued 
Hatch  before  a  justice,  for  services  ren- 
dered in  arresting  one  Gallup  on  a  justice's 
warrant  at  the  suit  of  Hatch.  He  proved  that 
he  declined  the  service,  and  that  Hatch  agreed 
to  pay  him  well  for  it;  that  he  emoloyed  a  per- 
son to  assist  him;  that  they  went  to  the  house 
of  Gallup  at  three  o'clock  in  the  morning,  and 
about  daybreak  succeeded  in  arresting  him. 
The  service  was  proved  to  be  worth  $1.75. 
The  defendant  offered  to  prove,  that  at  the 
time  of  the  service  of  the  warrant,  Mann  was 
a  constable,  and  that  of  course  it  was  his  duty 
to  serve  all  process  put  into  his  hands;  which 
evidence  was  objected  to  and  rejected  by  the 
justice.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff  for  $1.75,  for 
which  amount  the  justice  rendered  judgment. 
The  defendant  sued  out  a  certiorari.  The  jus- 
tice certified  in  his  return,  after  stating  the  tes- 
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timony,  that  the  jurors  returned  into  court, 
but  did  *npt  state  that  they  had  pre-  [*263 
viously  retired,  or  that  a  constable  was  sworn 
to  attend  them.  The  C.  P.  of  Yates  affirmed 
the  judgment,  and  the  defendant  sued  out  a 
writ  of  error. 

Mr.  H.  Welles,  for  plaintiff  in  error. 

Mr.  E.  Van  Buren,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  evi- 
dence offered  and  rejected  was  admissible,  but 
it  would  not  have  affected  the  plaintiff's  right 
to  recover;  its  rejection,  therefore,  is  no  ground 
for  reversing  the  judgment.  The  evidence 
shows  that  the  arrest  of  Gallup  was  understood 
by  both  parties  to  require  extraordinary  efforts 
beyond  those  which  an  officer  was  strictly 
bound  to  make,  or  which  could  be  legally  re- ' 
quired  from  him;  that  the  plaintiff  watched 
most  of  the  night,  and  finally  arrested  him. 
This,  I  think,  is  a  good  and  legal  consideration 
for  a  promise  to  pay  what  the  extra  service 
was  worth. 

As  to  the  other  cause  relied  on  as  error,  viz. : 
that  the  return  does  not  show  that  a  constable 
was  sworn  to  take  charge  of  the  jury,  it  does 
not  expressly  appear  from  the  return  that  the 
jury  left  court;  it  may  perhaps  be  inferred 
from  the  statement",  that  they  returned  into 
court;  but  where  a  plaintiff  in  error  seeks  to 
reverse  a  judgment  upon  a  technical  point  like 
this,  no  intendment  will  be  indulged  in  his 
favor.  He  could  have  put  it  beyond  all  doubt, 
if  such  was  the  fact,  by  procuring  an  amended 
return.  8  Johns.,  437. 

Judgment  affirmed. 

Reversed— 15  Wend.,  44. 

Cited  in-2  Edw.,  98  ;  48  Barb.,  427 ;  33  How.  Pr., 
240 ;  26  Am.  Rep.,  6  (56  Ind.,  42). 


NICHOLS  v.  NICHOLS. 

Irregularities  in  the  practice  of  the  court  cannot 
be  taken  advantage  of  by  plea. 

Citations— 5  Wend.,  76 :  1  Chit.  PI.,  460. 

DEMURRER  to  plea  in  abatement.  The 
plaintiff  declared  in  assumpsit,  stating  his 
cause  of  action  to  have  arisen  in  Sep.,  1830, 
and  entitling  his  declaration  generally  as  of 
July  Term  preceding.  The  defendant  de- 
murred, assigning  for  cause  *specially,[*264: 
that  the  suit  was  commenced  before  cause  of 
action  arose.  It  is  then  stated  in  the  demurrer 
book,  that  at  the  October  Term,  1830,  the 
plaintiff  obtained  leave  to  amend,  and  that  he 
accordingly  brought  into  court  an  amended 
declaration,  entitled  as  bf  the  last  mentioned 
term,  which  is  set  forth.  To  this  declaration 
the  defendant  pleaded  in  abatement  that  the 
suit  was  commenced  by  the  filing  and  service 
of  the  declaration,  that  such  service  was,  Oct. 
6,  and  that  the  first  day  of  the  October  Term 
was  Oct.  18,  a  day  subsequent  to  the  com- 
.mencement  of  the  suit;  wherefore  he  prayed 
judgment  of  the  declaration,  and  that  the  same 
might  be  quashed.  The  plaintiff  demurred. 

Mr.  H.  E.  Davies,  for  the  plaintiff. 

Mr.  S.  Stevens,  for  the  defendant. 

By  the  Court,  Nelson,  J.  In  Paul  v.  Graves, 
5  Wend.,  76,  the  court  passed  upon  the  sub- 
ject of  entitling  a  declaration,  when  the  suit  is 

WEND.  9. 
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commenced  by  the  filing  and  service  of  a  dec- 
laration, and  the  cause  of  action  arises  in  vaca- 
tion. The  practice  there  settled  shows  that  the 
declaration  in  this  case  is  erroneously  entitled. 
But  there  is  no  principle,  or  reason,  or  anal- 
ogy, upon  which  this  error  can  be  taken  ad- 
vantage of  by  plea;  it  is  matter  which  belongs 
exclusively  to  the  practice  of  the  court,  and  as 
such,  under  its  control.  It  is  a  well  settled  and 
salutary  rule,  and  should  be  rigidly  adhered 
to,  that  the  practice  of  the  courts  is  not  a  mat- 
ter available  by  way  of  plea.  1  Chit.  PL,  460, 
and  cases  cited .  If  this  rule  should  be  relaxed 
or  departed  from,  courts  would  be  inundated 
with  issues  in  law  and  fact,  not  involving  the 
merits  of  the  case,  but  simply  presenting  ques- 
tions of  practice. 
Judgment  of  respondeas  ouster. 

Distinguished— 18  Wend.,  535. 

Cited  in— 15  Wend.,  302 ;  2  How.  Pr.,  252. 
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*THE  PEOPLE 

v. 
THOMAS  TRACY. 


False  Swearing  before  a  Tribunal  Illegally  Con- 
stituted, is  not  Perjury — Authority  of  Judge  of 
County  Court,  to  Act  as  Member  of  Court  of 


A  judge  of  the  County  Courts,  not  being  a  justice 
of  the  peace,  cannot  act  as  a  member  of  a  Court  of 
Special  Sessions,  except  when  the  offender  is 
brought  before  him  on  the  warrant  by  virtue  of 
which  he  is  arrested,  and  requests  to  be  tried,  or 
omits  to  give  bail. 

If  in  any  other  case  he  acts  as  a  member  of  such 
court,  the  proceedings  are  coram  nonjudice,  and  a 
person  guilty  of  false  swearing  before  such  tribu- 
nal, thus  illegally  constituted.cannot  be  punished  as 
for  perjury. 

Citations— 2  R.  S.,  224,  sec.  3;  706,  sec.  1;  709,  sec. 
25  ;  710,  sec.  29  ;  711,  sec.  2. 

pERTIORARI  to  the  General  Sessions  of 
\J  Chenango.  The  defendant  was  charged 
with  perjury,  committed  by  him  in  a  Court  of 
Special  Sessions,  holden  before  a  judge  of  the 
County  Courts  of  Chenango,  who  was  not  a 
justice  of  the  peace,  and  before  two  justices  of 
the  peace  of  that  county,  on  the  trial  of  one 
Nathaniel  Tracy.  It  appeared  that  Nathaniel 
Tracy,  when  arrested  on  the  warrant  issued 
against  him,  was  brought  before  one  of  the 
justices  before  whom  he  was  tried,  who  asso- 
ciated the  other  magistrates  with  him  for  the 
trial  of  the  offender.  The  counsel  for  the  de- 
fendant insisted  that  the  Court  of  Special  Ses- 
sions thus  constituted  was  not  duly  organized; 
that  Nathaniel  Tracy  not  having  been  brought 
on  the  warrant  issued  against  him  before  the 
judge  who  associated  with  the  justices  for  his 
trial,  such  judge  could  not  legally  form  a  com- 
ponent part  of  the  Court  of  bpecial  Sessions, 
and  that,  consequently,  all  the  proceedings  as 
to  the  trial  were  coram  nonjudice  ;  and  if  so, 
he  insisted  that  perjury  could  not  have  been 
committed  by  the  defendant,  Thomas  Tracy, 
and  moved  for  his  discharge.  The  Court  of 
General  Sessions  refused  the  discharge,  and  the 
cause  being  committed  to  the  jury, they  brought 
in  a  verdict  of  guilty.  The  General  Sessions 
suspended  judgment,  and  the  district  attorney 
sued  out  a  certtorari  to  this  court. 
WEND.  9. 


Mr.  A.  Cook,  for  the  defendant. 

Mr.  J.  Clapp,  Dist.  Atty.,  for  the  people. 

By  the  Court,  Savage,  Ch.  J.  By  2  R.  S., 
224,  sec.  3,  Courts  of  Special  Sessions  in  all  the 
counties  except  *N.  Y. ,  may  be  held  by  [*26(i 
three  justices  of  the  peace,  or  by  two  such  jus- 
tices and  one  judge  of  the  County  Courts  of 
such  county,  in  the  cases  and  for  the  purposes 
provided  by  law.  When  any  person  requests 
to  be  tried  by  a  Court  of  Special  Sessions,  it  is 
made  the  duty  of  the  magistrate,  if  he  be  a  jus- 
tice of  the  peace  or  a  judge  of  the  county  courts, 
before  whom  such  person  shall  have  been 
brought,  to  certify  such  charge  and  request  to 
any  two  justices  of  the  peace  of  the  same  coun- 
ty, and  require  them  to  associate  with  him  to 
try  the  person  so  charged.  2  R.  S.,  711,  sec. 
2.  By  the  4th  section,  if  the  person  making 
such  request  to  be  tried  be  brought  before  a 
magistrate  not  a  justice  or  judge  of  the  county, 
the  officer  is  required  to  certify  the  facts  to 
three  justices,  who  shall  meet  and  try  the  of- 
fender. 

The  statute  enumerates  judges  of  County 
Courts  and  justices  of  the  peace  among  the  of- 
ficers and  magistrates  who  shall  have  power  to 
issue  process  for  the  apprehension  of  persons 
charged  with  any  offense,  2  R.  S.,  706,  sec.  1, 
and  in  the  succeeding  sections, directs  the  mode 
of  arrest  of  offenders  and  the  letting  of  them 
to  bail.  By  the  12th  section,  persons  arrested, 
when  no  other  provision  is  made,  are  directed 
to  be  brought  before  the  magistrate  who  issued 
the  warrant;  or  if  he  be  absent,  or  his  office  be 
vacant,  before  the  nearest  magistrate  in  the 
same  county;  and  then  directions  are  given 
for  the  examination  of  the  prisoner,  etc.,  his 
discharge,  or  letting  to  bail,  etc.  By  section 
29,  p.  710,  a  judge  of  the  County  Courts  has 
power  to  let  to  bail  in  all  cases  triable  in  a 
Court  of  General  Sessions.  By  section  25,  p. 
709,  if  no  bail  be  offered,  or  the  offense  be  not 
bailable  by  a  justice,  the  prisoner  shall  be  com- 
mitted, except  when  a  Court  of  Special  Ses- 
sion shall  be  authorized  to  try  him. 

From  a  comparison  of  these  various  sections, 
it  appears  that  a  judge  of  the  County  Courts, 
who  is  not  a  justice  of  the  peace,  has  power  to 
issue  a  warrant  for  any  offense,  and  to  let  of- 
fenders to  bail  in  all  cases  triable  in  the  Gen- 
eral Sessions.  If  the  person  charged  be  brought 
before  him,  and  request  to  be  tried  by  a  Court 
of  Special  Sessions,  or  omits  to  give  bail  for  24 
hours  after  being  required  to  do  so,  the  judge, 
if  the  offense  be  triable  in  a  Court  of  Special 
Sessions,  may  associate  two  justices  with  him- 
self, *and  try  the  offender;  but  I  find  [*267 
no  authority  given  to  him  to  act  as  member  of 
a  Court  of  Special  Sessions  in  any  other  case. 
If  the  offender  is  arrested  and  brought  before 
any  officer  authorized  to  issue  a  warrant,  not 
being  a  justice  or  judge  of  the  County  Courts, 
such  officer  shall  certify  the  facts  to  three  jus- 
tices; not  to  a  judge  and  two  justices;  nor  can 
such  officer  sit  as  a  judge  in  the  Court  of  Spe- 
cial Sessions.  It  is  not  usual  for  the  higher  ju- 
dicial officers  to  commence  initiatory  proceed- 
ings, and  transfer  the  offender  to  inferior  mag- 
istrates for  trial,  yet  such  may  be  the  course  of 
proceedings  under  our  statutes,  and  provision 
is  made  for  such  a  case.  For  instance:  the 
Chancellor,  Justices  of  the  Supreme  Court,  and 
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circuit  judges,  may  issue  a  warrant,  and  take 
the  examination  of  an  offender  for  an  offense 
cognizable  before  three  justices.  These  superior 
magistrates  cannot  participate  in  his  trial  in  the 
Special  Sessions,  should  the  offender  request 
such  trial  or  refuse  to  give  bail  for  24  hours 
after  demand;  they  must  certify  the  facts  to 
three  justices  of  the  peace;  but  a  judge  of  the 
County  Courts,  or  justice  having  such  offender 
before  either  of  them,  shall  certify  the  facts  to 
two  justices.  It  follows  that  a  judge  cannot 
act  as  a  member  of  a  Court  of  Special  Sessions 
in  any  case  except  when  the  offender  has  been 
brought  before  him  on  the  warrant,  issued  by 
himself,  or  some  other  magistrate.  And  it 
further  follows  that  there  was  no  regularly 
constituted  Court  of  Special  Sessions  when  the 
defendant  Thomas  Tracy  was  sworn  as  a  wit- 
ness; and  no  lawful  oath  being  administered  to 
him,  he  was  not  guilty  of  perjury. 
The  defendant  must  be  discharged. 


268*]        *SCHM1DT  &  WEBB 

o. 
BLOOD  &  GREEN. 

Bailments —  Warehousemen — Extent  of  Liability 
— Onus  of  Showing  Negligence — Lien  on  Part 
for  Storage  of  the  Whole, 

A  warehouseman.not  chargeable  with  negligence, 
is  not  responsible  for  goods  intrusted  to  him,  stolen 
or  embezzled  by  his  store-keeper  or  servant;  and  the 
onus  of  showing  negligence  lies  upon  the  owner. 

Where  a  large  quantity  of  any  particular  kind  of 
merchandise  is  stored  in  a  warehouse,  and  portions 
of  it  are  from  time  to  time  delivered  out  without 
the  storage  thereon  being  paid,  the  warehousemen 
has  a  lien  upon  the  portion  left  for  the  storage  of  the 


whole. 


X 


Citations— 2  Kent,  Com.,  441, 446,  495;  4  T.  E.,  1481; 
Peake,  N.  P.,  114;  4  Esp.  N.  P..  262;  1  Esp,  N.  P.,  315: 
7  Cow.,  500,  note  a;  3  Taunt.,  264;  5  Barn  &  C.,  322;  1 
H.  Bl.,  298;  Jones,  Bail.,  106,  n.  40;  2  Salk.,  655;  1  T. 
R.,  33. 

THIS  was  an  action  of  replevin,  tried  at  the 
N.  Y.  Circuit  in  Apr.,  1881,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

In  Nov.,  1828,  the  plaintiffs  stored  with  the 
defendants,  who  were  warehousemen  at  Brook- 
lyn, 99  tons  of  hemp,  parcels  of  which  from 
time  to  time  were  delivered  upon  the  order  of 
the  plaintiffs.  In  Jan.,  1830,  the  defendants 
informed  the  plaintiffs  that  about  10  tons  of 
hemp  had  been  purloined  from  their  stores  by 
their  store  keeper,  and  requested  their  assist- 
ance in  recovering  the  property.  In  Feb., 1830, 


the  plaintiffs  demanded  of  the  defendants  the 
hemp  then  remaining  in  store,  being  6£  tons 
and  tendered  to  them  as  the  storage  of  the 
same  $150,  which  sum  exceeded  the  amount 
to  which  the  defendants  were  entitled  as  stor- 
rage  for  the  quantity  then  on  hand.  The  de- 
fendants refused  to  receive  the  money  ten- 
dered, saying  they  had  the  key  of  the  store 
and  meant  to  keep  it;  that  the  hemp  had  been 
in  store  a  good  while  and  no  storage  had  been 
paid  upon  it.  The  plaintiffs  sued  out  a  writ 
of  replevin,  and  the  6i  tons  of  hemp  were  de- 
livered to  them  by  the  sheriff.  On  these  facts 
the  plaintiffs  rested.  The  defendants  then  of- 
fered to  prove  the  purloining  of  the  10  tons  by 
their  store-keeper,  and  that  they  forthwith  gave 
notice  thereof  to  the  plaintiffs;  that  the  hemp 
purloined  had  been  sold  to  a  mercantile  firm 
of  the  name  of  Forbush  &  Albert,  who  were 
abundantly  solvent;  that  they  urged  the  plaint- 
iffs to  replevy  the  hemp  out  of  the  hands  of 
Forbush  &  Albert,  but  that  having  brought  an 
action  of  trover,  the  plaintiffs  declined  to  do 
so.  They  further  offered  to  prove,  that  with 
the  exception  of  the  10  tons  purloined  and  the 
*6£  tons  taken,  under  the  replevin  in  f*269 
this  cause,  they  had  accounted  for  the  whole 
quantity  of  hemp  stored  with  them;  that  their 
storage  bill  for  the  whole  quantity,  amounting 
to  $360.79,  remained  unpaid;  and  that  by  the 
custom  and  usage  of  merchants  in  N.  Y.  and 
Brooklyn,  they  had  a  lien  upon  the  6|  tons  re- 
maining on  hand  at  the  time  of  the  tender,  for 
the  general  balance  due  to  them.  The  judge 
refused  to  receive  the  evidence  of  usage,  as  be- 
ing contrary  to  the  law  of  the  land,  and  ruled 
that  he  would  not  hear  the  other  evidence  of- 
fered unless  the  defendants  would  prove  that 
the  hemp  alleged  to  have  been  purloined  had 
been  taken  with  the  knowledge  or  assent  of  the 
plaintiffs,  or  that  the  person  who  took  it  was 
not  the  partner  or  store-keeper  of  the  defend- 
ants. The  defendants  not  being  able  to  furnish 
such  proof,  the  judge  directed  a  verdict  for  the 
plaintiffs,  which  was  accordingly  rendered. 
The  defendants  ask  for  a  new  trial. 

Mr.  J.  L.  Wendell,  for  defendants.  The 
defendants  were  not  reseponsible  for  the  hemp 
purloined  by  their  store-keeper.  A  warehouse- 
man, or  depositary  of  goods  for  hire,  is  bound 
only  for  ordinary  care,  and  is  not  liable  for  a 
loss  arising  from  accident  where  he  is  not  in 
default;  and  he  is  not  in  default  when  he  exer- 
cises such  due  and  common  diligence  in  the 
care  of  goods  intrusted  to  him  as  he  would  be- 
stow in  the  care  of  his  own  ;  2  Kent,  Com., 
441;  4T.  R,  581;  Peake,  N.  P.,  114  ;  4 Esp., 


NOTE. —  Bailments — 1.  Warehoiutemen— Degree  of 
care  required.  2.  Lien  for  storage— Extent  of. 

A  warehouseman,  or  depositary  for  hire,  is  respon- 
sible for  only  ordinary  care,  or  such  care  as  a  pru- 
dent man  takes  of  his  own  property.  Knapp  v.Cur- 
tis,  ante.  p.  60;  Platt  v.  Hibbard,  7  Cow..  497;  Arent 
v.  Squire,  l  Daley,  350:  Madan  v.  Covert,  42  Super. 
Ct.,  135;  Clallin  v.'  Meyer,  75  N.  Y.,200;  Jones  v.  Mor- 
gan, 90  N.  Y.,  4;  Titsworth  v.  Winnegar,  51  Barb., 
148;  Ducker  v.  Barnett,  5  Mo.,  97;  Cincinnati  &  C.  Ry. 
Co.  v.  McCool,  26  Ind.,  140;  Holtzelaw  v.  Duff,  27  Mo., 
392;  Hatchett  v.  Gibson,  13  Ala..  587:  24  Ala..  201; 
M  v i  -i -s  v.  Walker.  31  111..  353 :  Cox  v.  O'Heiley,  4  Ind.. 
368;  Cowles  v.  Pointer,  26  Miss.,  263;  Gareide  v.  Pro- 
nri.-tors  Trent  Navigation,  4  T.  R.,  581;  Thomas  v. 
Day,  4  Esp..  262. 

In  rase  of  loss,  the.  onus  of  showing  negligence  is  on 
the  owner.  •  Platt  v.  Hibbard,  7  Cow.,  500;  Foote  v. 
Storrs.  2  Barb..  326;  Harrington  v.  Snyder,  3  Barb., 
380:  Claflin  v.  Meyer,  76  N.  Y.,  260 ;  Clark  v.  Spence, 


10  Watts,  335 ;  Beckman  v.  Shouse.5  Rawle,  179;  Run- 
yan  v.  Caldwell,  7  Humph.,  134;  Moore  v.  Mayor,  1 
Stew.,  284;  2  Pars.  Cont.,  125, 143,  notes. 

But  see  Bush  v.  Miller,  13  Barb.,  481;  Levy  v.  Ap- 
pleby.  1  City  Ct.  Rep.,  252;  Cass  v.  B.  &  L.  Ry.  Co.,  14 
Allen,  448  ;  Schwerin  v.  McKie,  5  Root.,  404;  S.  C.,  51 
N.  Y.,  180. 

See,  generally,  Roberts  v.  Turner,  12  Johns.,  232, 
note. 

2.  Lien  for  storage. 

The  warehouseman' s  or  depositary's  lien  for  storage 
or  services,  on  the  whole  or  any  part  of  the  prop- 
erty, applies  to  any  part  of  the  deposit  still  remain- 
ing in  his  possession.  In  addition  to  the  above  case 
of  Schmidt  v.  Blood,  see  Morgan  v.  Congdon,  4  N. 
Y.,  552;  McFarland  v.Wheeler,  26  Wend..  467;  2  Pars. 
Cont..  143. 

See  generally,  Steinman  v.  Wilkins,  7  Watts  &  S., 
466;  Cole  v.  Tyng,  24  111.,  99. 
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N.  P.,  262  ;  and  even  if  the  goods  be  stolen  by 
his  servant,  he  is  not  liable  unless  he  has  been 
guilty  of  gross  negligence,  the  liability  of  a 
warehouseman  in  this  particular  being  differ- 
ent from  that  of  a  carrier  or  inn-keeper.  2  Kent, 
Com.,  441  ;  1  Esp.  N.  P.,  315  ;  7  Cow.,  497. 
Besides,  the  plaintiffs  had  a  perfect  remedy  by 
replevin  for  the  recovery  of  the  hemp  purloined, 
which  they  were  urged  to  adopt,  instead  of 
which  they  brought  trover  ;  and  if  they  have 
been  unsuccessful  in  that  action,  they  cannot 
visit  their  loss  upon  the  defendants  ;  having 
thought  proper  to  bring  a  suit  against  the  pur- 
chasers of  the  hemp,  and  thereby  deprived  the 
defendants  of  replevying  the  property,  they 
made  their  election  to  look  to  the  purchasers 
.and  discharged  the  defendants.  The  defend- 
27O*]  ants  *had  a  right  to  retain  the  6^  tons 
of  hemp  until  their  claim  for  the  storage  of  the 
whole  quantity  was  paid,  and  for  it  they  had 
a  lien  upon  the  quantity  which  remained  on 
hand;  it  grew  out  of  a  single  transaction,  and 
though  they  had  lost  their  lien  upon  so  much 
of  the  hemp  as  they  had  voluntarily  parted 
with,  they  retained  it  upon  the  quantity  re- 
maining in  their  possession  ;  the  convenience 
of  commerce  requires  that  it  should  be  so.  2 
Kent,  Com..  495,  497,  501  ;  4  Burr.,  2221  ;  3 
Bos.  &P.,  494  ;  Amb.,  252  ;  6  T.  R.,  262;  3 
Bos.  &  P.,  489. 

Mr.  H.  Bleecker,  for  the  plaintiffs.  The 
defendants  had  no  lien  either  at  common  law 
or  by  special  agreement.  The  right  of  a  person 
in  possession,  to  retain  property  until  his  de- 
mands be  satisfied,  exists  only  where  from  the 
nature  of  his  employment  he  is  under  obliga- 
tion to  receive  the  goods  of  another,  as  in  the 
case  of  carriers  and  inn-keepers.  Montague,  32, 
48.  At  all  events,  the  lien  of  the  defendants 
upon  the  6^  tons  did  not  extend  beyond  their 
claim  for  storage  upon  that  quantity,  and  they 
<:ould  not  claim  to  retain  it  for  their  charges 
upon  the  quantities  previously  delivered.  4 
Burr.,  2221.  For  the  storage  of  the  6i  tons  an 
ample  compensation  was  tendered.  Besides, 
the  defendants  did  not  place  their  refusal  to 
•deliver  the  hemp  upon  the  ground  of  such  lien; 
they  said  they  meant  to  keep  it,  and  they  can- 
not now  set  up  such  claim  in  defense.  Mon- 
tague, 120;  1  Camp.,  410.  The  defendants 
having  failed  in  their  duty  to  take  proper  care 
of  the  property  intrusted  to  them,  and  being 
liable  to  the  plaintiffs  for  the  value  of  the  hemp 
purloined  to  an  amount  exceeding  the  claim 
for  storage,  cannot  avail  themselves  of  the 
doctrine  of  lien  as  a  defense  to  this  action.  A 
party  who  does  not  perform  his  trust  is  not  en- 
titled to  pay  ;  and  where  one,  intrusted  with 
the  property  of  another,  has  rendered  himself 
liable  for  it,  he  cannot  claim  compensation  for 
services  rendered  in  respect  to  it.  1  Anthon. 
N.  P.,  56;  6  Johns.,  171;8/d.,  213;  Bull.  N.P., 
73;  Molloy,  24;  1  Ld.  Raym.,  650;  Cai.  Lex. 
Merc.,  157,  158,  103,  178.  The  defendants  can- 
not complain  that  trover  instead  of  replevin 
was  brought  against  the  purchasers  of  the  pur- 
271*]  loined  hemp,  who  are  admitted  *lo 
have  been  abundantly  solvent;  the  form  of  ac- 
tion was  therefore  a  matter  of  indifference. 

By  the  Court,  Sutherland,  J.  It  appears  to 
be  well  settled,  that  a  warehouseman,  or  de- 
positary of  goods  for  hire,  is  responsible  only 


for  ordinary  care,  and  is  not  liable  for  loss  aris- 
ing from  accident  when  he  is  not  in  default;  2 
Kent,  Com.,  441;  4  T.  R.,  481;  Peake,  N.  P., 
114;  4  Esp.  N.  P.,  262;  and  in  Finucanev. 
Small,  1  Esp.  N.  P.,  315,  it  was  held  that  if 
goods  be  bailed  to  be  kept  for  hire,  if  the  com- 
pensation be  for  house-room,  and  not  a  reward 
for  care  and  diligence,  the  bailee  is  only  bound 
to  take  the  same  care  of  the  goods  as  of  his 
own,  and  if  they  be  stolen  or  embezzled  by  his 
servant,  without  gross  negligence  on  his  part, 
he  is  not  liable;  and  the  onus  of  showing  neg- 
ligence seems  to  be  upon  the  plaintiff,  unless 
there  is  a  total  default  in  delivering  or  account- 
ing for  the  goods.  7  Cow. ,  500,  note  a,  and 
cases  cited;  3  Taunt.,  264;  5  Barn.  &  C.,  322; 

1  H.  Bl.,  298;  Jones.  Bailm.,  106,».40;  2  Salk., 
655;  IT.  R.,  33.     The  defendants'  claim  for 
storage,  therefore,  is  not  prejudiced  by  the  fact 
that  a  portion  of  the  goods  had  been  purloined 
or  embezzled  by  the  store-keeper  or  servant. 

The  defendants  had  a  lien  on  the  whole  and 
every  part  of  the  hemp  for  their  storage  of  the 
whole;  it  was  but  one  parcel;  the  whole  was 
deposited  with  them  at  the  same  time,  it  was 
but  one  transaction.  It  is  admitted  that  the  de- 
fendants might  have  refused  to  deliver  any 
portion  of  the  hemp  until  their  storage  for 
that  particular  portion  was  paid  ;  but  having 
parted  with  all  but  6|  tons,  it  is  contended  that 
they  have  no  right  to  retain  that  for  their 
charges  in  relation  to  the  other  portions.  This 
cannot  be;  it  would  be  found  most  inconven- 
ient in  practice.  Restricting  the  lien  to  servi- 
ces rendered  in  relation  to  the  whole  quantity 
deposited  at  the  same  time,  it  becomes  a  just 
and  reasonable  rule,  giving  effect,  undoubted- 
ly, to  the  actual  intentions  and  understanding 
of  the  parties,  and  promoting  the  convenience 
of  trade  and  business.  2  Kent,  Com.,  495,  496. 

Neic  tried  granted. 

Lien  for  storage,  freight,  etc.— What  delivery  will 
discharge. 

Doubted— 26  Wend.,  477. 

Cited  in-4  N.  Y.,  554. 

blaster  and  servant—  Liability  of  master  for  tortu- 
ous acts  of  servant.  Cited  in— 10  N.  Y.,  77  ;  3  Barb., 
383 ;  6  Barb.,  636. 

Commented  on— 36  Super.,  39. 

Bailment— Liability  of  bailee — Burden  of  showing 
negligence. »  Cited  in— 46  N.  Y.,  379,  289  (7  Am.  Rep., 
330) ;  75  N.  Y.,  362,  263 ;  93  N.  Y.,  538 ;  1  Hun,  390 ; 

2  Barb.,  329 ;  13  Barb.,  489 ;  20  Barb.,  252 ;  28  Barb., 
501 :  9  How.  Pr.,  227 :  22  How.  Pr,,  141 ;  5  Rob.,  419  ; 
45  Super.,  246 ;  1  Hilt.,  297 ;  1  Daly,  351 ;  8  W.  Dig., 
497;  45  Sup.  Ct.,  246 ;  14  Allen  (Mass.)  452, 462. 

Also  cited  in-4  Barb,,  368 ;  3  T.  &  C.,  503. 


*THE  PEOPLE  v.  GUMAER.     [*272 

Indictment  for  Forgery  —  Description  of  Check. 

A  check  on  a  bank,  charged  in  an  indictment  for 
forgery  to  be  addressed  to  the  cashier  thereof,  is 
correctly  described  where  the  check  is  in  the  form 
of  a  letter  addressed  on  the  back  thereof  to  the 
cashier,  although  in  the  inside  of  the  letter  there  be 
no  direction  whatever. 


to  Onondaga  Oyer  and  Ter- 
\J  miner.  The  prisoner  was  indicted  for  forg- 
ing a  check  upon  the  Onondaga  County  Bank 
for  $500,  in  the  name  of  Oliver  Teal.  The  in- 
dictment charged  him  with  making  "A  certain 
instrument  in  writing,  purporting  to  be  the 
order  of  Oliver  Teal,  and  addressed  to  the 
cashier  of  the  Onondaga  County  Bank,  and  by 
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which  it  was  purported  that  the  said  Oliver 
Teal  requested  the  said  cashier  to  let  the  bear- 
er, Mr.  Cook,  have  $500."  The  check  is  then 
set  forth  in  hac  verba;  and  it  is  then  averred  : 
"  which  said  order  so  forged,  etc.,  the  said  Ja- 
cob then  and  there  caused  to  be  done  up  in  the 
form  of  &  letter,  upon  the  outside  of  which  let- 
ter the  said  Jacob  then  and  there  caused  to  be 
written,  and  did  then  and  there  make  a  certain 
direction  or  address  in  the  words  following,  to 
wit :  '  Cashier  of  the  Onondaga  County  Bank,' 
with  intent  to  injure,"  etc.  On  the  trial,  it  was 
proved  that  the  check  was  a  forgery,  and  that 
it  was  presented  at  the  Bank  by  Cook,  the 
payee,  by  the  direction  of  the  prisoner.  When 
presented,  it  was  in  the  form  of  a  letter  sealed 
up.  with  the  words,  "  Cashier  of  the  Onondaga 
County  Bank"  indorsed  upon  it.  In  the  inside 
of  the  sheet,  on  which  was  this  direction,  was 
the  check  written  in  the  form  set  forth  in  the 
indictment, without  any  direction  to  any  person 
whomsoever.  The  counsel  for  the  prisoner  in- 
sisted that  there  was  a  variance  between  the 
indictment  and  the  proof  in  this  :  that  in  the 
indictment  it  was  charged  that  the  order  was 
addressed  to  the  cashier  of  the  Onondaga 
County  Bank,  whereas  the  order  produced  in 
evidence  was  not  addressed  to  him  or  to  any 
other  person.  The  Oyer  and  Terminer  decided 
that  there  was  no  variance,  and  the  prisoner 
was  convicted.  The  indictment  was  removed 
into  this  court  by  certiorari,  and  The  Court 
confirmed  the  decision  of  the  Oyer  and  Terminer. 
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*BANK  OF  TROY 

v. 
TOPPING  &  HOLME. 


Administrators —  When  Personally  Liable — Note 
Given  by  them  for  Debt  of  Intestate. 

Administrators  who  have  given  a  note  for  the 
debt  of  their  intestate,  cannot  be  made  personally 
responsible  for  the  payment  thereof,  unless  it  be 
shown  that  they  have  assets,  or  that  forbearance 
was  the  consideration  of  the  note. 

Where  it  is  not  proved  that  forbearance  was  the 
consideration  of  the  note,  the  court  will  not  infer 
such  consideration  from  the  mere  fact  that  the  note 
is  payable  at  60  days  after  date. 

Citations— Toll.  Exec.,  464;  7  Bro.  P.  C.,  556;  7  T.  B., 
350,  ?i.;  Cro.  Eliz.,  91;  Cowp.,  284, 289;  1  Saund.,  210,  n.; 
2  Com.  Cont.,431;  8  Johns.,  120;  17  Johns.,  304;  1  Ves., 
Sr.,  126;  5  Mass.,  301. 

THIS  was  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit  in  June,  1830,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  plaintiffs  declared  as  the  indorsees  of  a 
promissory  note  given  by  the  defendants  to 
Keating  Rawson  for  $4,000,  bearing  date  July 
2,  1829.  payable  60  clays  after  date.  On  the 
trial  the  note  was  produced,  it  was  signed  thus: 
"  Margaret  Topping,  administratrix  ;  John 
Holme,  administrator  to  the  estate  of  John 
Topping,  dec'd;"  and  there  were  three  indorse- 
ments upon  it,  to  wit :  $2,734.95,  as  received 
of  Philip  Viele,  surrogate  of  the  County  of 
Rensselaer,  Feb.  1,  1830 ;  $200,  as  received  of 
John  Holme  Feb.  10,1830;am!  $200,also  received 
of  John  Holme  Apr.  10,  1830.  The  making 
and  indorsement  of  the  note  were  admitted, 
and  the  plaintiffs  rested.  The  defendants  then 
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offered  to  prove  that  John  Topping  died  intes- 
tate in  Sep.,  1828;  that  the  defendants  took 
out  letters  of  administration  on  his  estate;  that 
at  the  time  of  the  death  of  the  intestate,  the 
plaintiffs  held  a  note  drawn  by  him  and  in- 
dorsed by  Keating  Rawson  for  $5,000,  paya- 
ble at  60  days  ;  that  the  note  now  produced  is 
the  last  of  five  notes  given  by  the  defendants 
as  renewals  from  time  to  time  of  the  note  held 
by  the  plaintiffs  against  the  intestate  at  the 
time  of  his  death,  all  of  which  were  signed  in 
the  same  manner  as  that  now  produced,  and  all 
indorsed  by  Keating  Rawson,  the  same  indors- 
er  who  was  on  the  note  held  by  the  plaintiffs 
against  the  intestate  at  the  time  of  his  death  ; 
that  the  defendants  having  in  due  course  of 
administration  exhausted  the  personal  estate 
of  the  intestate,*applied  to  and  obtained  [*274 
from  the  surrogate  of  the  County  of  Rensse- 
laer an  order  to  sell  all  the  real  estate  of  the  in- 
testate; that  such  real  estate  was  sold,  and  that 
the  plaintiffs  received  $2,734.95,  indorsed  on 
the  note,  from  the  surrogate  of  Rensselaer,  as 
their  portion  or  dividend  of  the  fund  produced 
by  such  sale  ;  which  evidence  was  objected  to 
and  rejected  by  the  judge,  and  the  plaintiffs 
had  a  verdict  for  $939.96,  the  balance  of  the 
note  after  deducting  the  indorsements  thereon. 
The  defendants  having  excepted  to  the  decis- 
ion of  the  judge,  now  moved  for  a  new  trial. 

Mr.  H.  P.  Hunt,  for  the  defendants.  The 
note  of  the  defendants  was  given  for  the  debt 
of  their  intestate  ;  and  offering  to  prove  that 
they  had  no  assets,  they  were  not  liable,  al- 
though the  promise  was  in  writing,  for  there 
was  no  consideration  for  the  promise.  Rann 
v.  Hughes,  7  T.  R.,  350,  n.  a.  The  case  of  Ten 
Eyck  v.  Vanderpoel,  8  Johns.,  120,  is  directly  in' 
point  for  the  defendants;  there  the  defendants, 
as  administrators  of  Peter  Bregan,  deceased, 
promised  to  pay  the  plaintiffs  a  certain  sum  of 
money  for  value  received  by  John  Bregan  and 
heirs,  and  on  demurrer  the  court  held  that  the 
declaration  did  not  state  a  consideration  for 
the  promise.  Here  the  note  was  also  given  by 
administrators,  and  though  the  want  of  con- 
sideration did  not  appear  on  the  face  of  the 
declaration  as  in  the  other  case,  the  defendants 
offered  to  prove  it,  which,  as  the  note  remained 
in  the  hands  of  the  original  parties, they  ought 
to  have  been  permitted  to  do.  17  Johns.,  304. 
The  plaintiffs  are  not  at  liberty  to  say  that,  for- 
bearance was  a  sufficient  consideration  ;  it  is 
not  mentioned  in  the  note  or  averred  in  the 
declaration,  and  without  such  averment  it  is 
unavailable.  5 East,  10;  Rob.,  Frauds,  115,206, 
207  ;  1  Saund.,  211  a.  Although  the  note  is 
payable  at  60  days,  the  court  will  not  thence 
infer  that  forbearance  was  the  consideration, 
but  rather,  as  the  notes  were  uniformly  given 
by  the  defendants  in  their  representative  char- 
acter, that  it  was  an  arrangement  for  the  bene- 
fit of  the  plaintiffs,  by  means  of  which  they 
received  a  discount  every  two  months. 

Mr.  J.  P.  Cushman,  for  the  plaintiffs. 
Forbearance  to  sue  is  a  good  and  sufficient  con- 
sideration for  a  note  given  by  administrators 
*topay  the  debt  of  their  intestate.  Here[*27£> 
forbearance  was  extended  for  the  period  of  a 
year  after  the  death  of  the  intestate,  and  the 
note  now  in  suit  itself  shows  a  delay  in  the  col- 
lect ion  of  the  debt  for  60  days.  The  considera- 
tion need  not  be  averred  in  the  declaration  ;  it 
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Is  enough  that  it,  as  well  as  the  fact  that  the 
promise  was  in  writing,  be  shown  on  the  trial. 
He  cited  7  T.  R.,  350  ;  Cro.  Eliz.,  387,  643  ; 
Yelv.,  550,  11,  n.  2;  Roll  Abr.,  33;  2  Lev., 122; 
1  Saund.,  210,  ».  1;  2  Com.  Cont.,  229-231  ;  1 
Ves.  125;  2  Cowp.,  284-289;  Cro.  Eliz.,  91;  1 
T.  R.,  691,  487;  5  Binn.,  33;  2  Call,  263;  5Cr., 
142  •  4  Mass.,  108  ;  5  Id.,  301  ;  6  Id.,  58 ;  8  Id., 
162;  4  Johns.,  237;  2  Brod.  &  B.,  461.  Besides, 
the  acceptance  of  the  note  of  the  administra- 
tors for  the  note  of  the  intestate  was,  accord- 
ing to  the  ordinary  course  of  banking  opera- 
tions, a  reloan  to  the  administrators  of  the 
money  originally  lent  to  the  intestate. 

By  the  Court,  Savage,  Ch.  J.  Toller,  in 
his  Treatise  on  the  Law  of  Executors  and  Ad- 
ministrators, p.  464,  says  an  executor  may 
make  himself  personally  liable  by  his  promise 
to  pay  a  debt  of  the  testator,  or  answer  dam- 
ages out  of  his  own  estate  ;  but  such  promise 
must  be  in  writing,  and  supported  by  a  sum 
cient  consideration ;  there  must  be  either  assets 
in  his  hands  or  forbearance  by  the  creditor  to 
constitute  a  consideration.  An  admission  of 
assets  nay  be  implied  by  the  nature  of  the 
promise — as  if  it  be  accompanied  with  a  decla- 
ration that  the  money  is  ready,  etc.  But  in 
case  there  are  no  assets,  a  promise  by  an  exec- 
utor to  pay  his  testator's  debt  is  nudum  pactum. 
Paying  interest  on  a  bond  is  no  admission  of 
sufficient  assets  to  pay  the  principal,  nor  is  a 
mere  submission  to  arbitration  ;  though  a  sub- 
mission of  the  question  of  assets  in  his  hands 
and  an  award  against  him  would  be  conclusive 
against  him  in  that  litigation,  but  not  with  any 
other  creditor.  This  is  a  brief  summary  of  the 
English  cases. 

The  leading  case  on  this  subject  is  Rann  v. 
Hughe*,  7  Bro.  P.  C,,  556;  7  T.  R.,  350,  n, 
The  declaration  stated  an  indebtedness  by  the 
defendant's  intestate,  his  death,  leaving  suffi- 
cient assets,  the  granting  administration  to  the 
defendant,  the  liability  of  the  defendant,  and 
276*]  in  consideration  thereof,  *his  promise 
to  pay.  The  defendant  pleaded  the  general 
issue,  plene  administravit,  and  plene  adminis- 
travit  prater.  On  the  trial,  the  first  issue  was 
found  for  the  plaintiff  and  the  others  for  the 
defendant.  After  verdict  it  must  be  taken  for 
granted  that  the  promise  was  proved  to  be  in 
writing.  That  case  was,  therefore,  the  same 
in  principle  as  this.  In  the  K.  B.,  judgment 
was  given  for  the  plaintiff,  but  that  judgment 
was  reversed  in  the  Exchequer  Chamber,  and 
the  latter  judgment  affirmed  in  the  House  of 
Lords.  A  question  was  there  submitted  to  the 
judges,  whether  a  sufficient  consideration  ap- 
peared in  the  declaration.  Ch.  Baron  Skynner 
delivered  the  opinion  of  the  judges  at  length, 
in  which,  among  other  things,  he  stated  that 
every  man  is  bound  by  the  law  of  nature  to 
fulfill  his  engagements;  but  the  law  of  En- 
gland affords  no  remedy  to  compel  perform- 
ance of  an  agreement  without  sufficient  consid- 
eration. The  fact  that  the  promise  is  in  writ- 
ing does  not  supersede  the  necessity  of  prov- 
ing a  consideration.  If  a  person  indebted  in 
one  right,  in  consideration  of  forbearance  for 
a  particular  time,  promise  to  pay  in  another 
right,  that  forbearance  will  constitute  a  suf- 
ficient consideration;  but  if  one  promises  to  pay 
upon  request  what  he  was  liable  to  pay  upon 
WEND.  9. 


request  in  another  right,  no  advantage  or  con- 
venience is  gained  by  the  promisor  to  consti- 
tute a  consideration  for  such  promise.  In  the 
case  of  Trevivian  v.  Hewell,  Cro.  Eliz.,  91,  the 
point  decided  is,  that  if  an  executor  having 
sufficient  assets  promises  to  pay,  the  fact  of  his 
having  sufficient  assets  is  a  sufficient  consider- 
ation for  the  promise.  The  case  of  Atkins  v. 
Hill,  and  Hawks  v.  Saunders,  Cowp.,  284,  289, 
both  support  the  doctrine  that  a  promise  by  an 
executor  to  pay  a  legacy  founded  upon  the  fact 
of  his  having  assets,  is  a  valid  promise.  Such, 
I  apprehend,  is  the  doctrine  of  all  the  cases.  In 
an  action  against  him  in  the  character  of  exec- 
utor, to  recover  a  demand  out  of  the  testator's 
estate,  a  promise  by  the  executor  is  a  mere  nu- 
dum  pactum  if  there  be  no  assets.  1  Saund., 
210,  n.;  2  Com.  Cont., 431,  concludes  an  exam- 
ination of  the  cases  on  this  point,  by  saying 
that  though  the  executor  promise  upon  suffi- 
cient consideration  yet,  by  the  Statute  of  Frauds 
the  promise,  to  be  valid,  must  be  in  writing  ; 
but  a  bare  promise  to  pay  by  an  executor  does 
*not  make  him  liable  to  pay  out  of  his  [*277 
own  estate,  but  he  is  chargeable  only  as  exec- 
utor and  to  the  extent  of  assets  in  his  hands, 
as  he  would  have  been  if  no  such  promise  had 
been  made  ;  and  it  makes  no  difference  that 
such  promise  is  in  writing.  The  cases  which 
have  been  referred  to  show:  1.  That  every 
promise  requires  a  sufficient  consideration  to 
support  it;  2.  That  the  promise  of  an  executor 
to  pay  absolutely  and  to  bind  him  personally, 
not  only  requires  a  consideration  but  the  prom- 
ise, to  be  binding,  since  the  Statute  of  Frauds, 
must  be  in  writing;  3.  That  sufficient  assets  in 
the  hands  of  an  executor  constitute  a  sufficient 
consideration  for  such  a  promise;  and  4.  That 
forbearance  to  sue  is  also  a  sufficient  consider- 
ation. Assuming  these  principles  to  constitute 
the  law  of  this  case  had  the  plaintiffs  any  right 
to  recover?  The  defendants  had  given  a  prom- 
issory note  which,  since  the  Statute  of  Anne, 
imports  a  consideration  so  far  as  to  relieve  the 
plaintiff  from  stating  any  consideration  in  his 
declaration,  or  proving  any  in  the  first  in- 
stance; but  it  is  well  settled,  as  between  the  par- 
ties to  a  note,  that  the  consideration  may  be  in- 
quired into,  and  if  the  defendant  shows  a  want 
of  consideration,  the  plaintiff  cannot  recover. 

In  the  case  of  Ten  Eyck  v.  Vanderpoel,  8 
Johns.,  120,  the  defendant,  as  administrator, 
promised  to  pay  the  amount  of  the  note  for 
value  received,  by  J.  B.  and  his  heirs  ;  it  was 
held  on  demurrer  that  there  was  no  considera- 
tion for  the  promise.  And  in  Schoonmaker  v. 
Roosa,  17  Johns.,  304,  it  is  expressly  adjudged 
that  between  the  original  parties  the  consider- 
ation of  a  promissory  note  may  be  inquired  into; 
and  if  there  is  a  want  of  consideration  the  note 
cannot  be  enforced  by  law.  In  this  case  the 
defendants  offered  to  prove  that  they  had  no 
assets  except  what  had  been  applied  and,  there- 
fore, there  was  no  consideration  for  their  prom- 
ise, beyond  the  amount  which  had  been  paid. 
In  the  case  last  cited  it  was  also  decided  by 
this  court  that  a  promise  by  an  executor  to  pay 
is  not  binding,  unless  he  has  assets,  and  that  a 
note  given  by  executors  by  way  of  submission 
to  arbitration,  was  not  binding  unless  there 
were  assets  in  the  executor's  hands.  When  a 
submission  has  been  made  by  bond,  the  execu- 
tor is  liable,  not  only  because  a  seal  imports  a 
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consideration,  for  a  promissory  note  imports  a 
consideration  also,  but  also  because  when  a 
27  8*]*person  has  executed  an  instrument  un- 
der seal,  he  shall  not  be  permitted  to  disprove 
the  consideration.  Both  the  bond  and  note  im- 
port assets  and,  of  course,  a  sufficient  consid- 
eration. The  consideration  of  the  bond  cannot 
be  explained;  that  of  the  note  may  as  between 
the  original  parties  and  all  parties  having  no- 
tice of  the  consideration.  The  defendants  in 
this  case  having  shown  or,  what  is  the  same 
thing  on  this  motion,  offered  to  show,  that  they 
had  fully  administered  and  had  no  assets  in 
their  hands,  there  was  no  consideration  for 
their  promise;  "for  such  promise,"  says  Ld. 
Hardwicke,  "  must  be  understood  with  refer- 
ence to  assets,  otherwise  men  might  be  drawn 
in.  1  Ves.,  Sr.,  126.  From  the  offer  in  this 
case  it  is  apparent  that  the  plaintiffs  do  not 
stand  in  a  situation  to  exclude  the  question  of 
consideration;  they  are  indorsees  of  the  note, 
but  the  note  being  indorsed  for  the  accommo- 
dation of  Topping  originally,  and  the  debt  be- 
ing his,  the  transaction  was  between  the  plaint- 
iffs and  Topping;  they  paid  no  value  for  the 
note  to  Rawson,  the  indorser. 

The  question  of  forbearance  does  not  prop- 
erly arise  on  this  record.  No  such  consideration 
was  shown;  and  the  court  cannot  infer  it  from 
the  fact  that  the  note  is  payable  60  days  after 
date. 

It  was  contended,  upon  the  argument,  that 
this  was  like  the  case  of  a  guardian  who  gave 
a  note  for  his  ward  and  was  holden  personally 
responsible,  on  the  ground  that  the  debt  of  the 
ward  was  discharged  by  the  guardian's  note. 
The  case  of  Thacher  v.  Dinsmore,  5  Mass.,  301, 
was  cited  to  support  the  proposition.  In  that 
case  the  defendant  as  guardian  to  A.  L.,  an  in- 
sane person,  promised  to  pay  the  plaintiff  a 
certain  sum  of  money.  The  notes  were  given 
for  just  debts  of  the  ward,  and  the  defendant 
was  his  guardian.  After  the  notes  were  pay- 
able, and  before  suit  brought,  A.  L.  was  re- 
stored to  his  reason,  and  the  defendant  dis- 
charged from  his  guardianship.  There  was  a 
verdict  for  the  plaintiff  subject  to  the  opinion 
of  the  court.  That  opinion  was  pronounced  by 
Ch.  J.  Parsons.  It  had  been  objected  on  the 
argument  that  there  was  no  consideration  for 
the  promise;  in  answer  to  which,  the  learned 
judge  says  that  the  notes  were  given  for  a  debt 
which  the  defendant  was  bound  to  pay,  if  he 
279*1  had  assets,  *  which  it  was  not  denied 
he  had;  that  a  note*  for  value  received  was  a 
promise  for  a  legal  consideration  though  as  be- 
tween the  original  parties  the  promisor  might 
show  that  none  was  received.  And  he  says  it 
has  long  been  settled  as  law  in  that  State,  that 
a  negotiable  note  given  for  a  simple  contract 
debt,  extinguishes  such  debt.  He,  therefore, 
argued  that  the  defendant  was  liable,  as  by  his 
note  the  plaintiffs'  debt  against  the  ward  was 
discharged.  That  case  is  no  authority  here  be- 
cause the  reasons  are  not  applicable.  A  prom- 
issory note  given  in  this  State  for  a  simple  con- 
tract debt  does  not  absolutely  discharge  such 
debt;  the  creditor  may  still  prosecute  upon  the 
original  consideration,  and  may  recover  upon 
producing  and  cancelling  the  note.  In  that 
case,  also,  it  appears  that  the  defendant  had 
assets.  In  the  case  now  under  consideration, 
the  plaintiffs  lost  nothing  by  taking  the  de- 
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fendants'  notes  for  the  note  of  their  intestate  ; 
they  might  at  any  time  have  prosecuted  the 
defendants  as  administrators  for  the  money  lent 
to  their  intestate  and  recovered  judgment,  and 
thus  have  obtained  any  preference  which  the 
law  would  then  have  given  them. 

On  the  whole  case,  therefore,  I  am  of  opin- 
ion that  the  facts  offered  in  evidence  were  a 
bar  to  a  recovery  against  the  defendants  in  their 
individual  capacity,  and  that  a  new  trial  should 
be  granted. 

Reviewed— 13  So.  Car.,  337. 

Administrators— Personal  liability  for  debt  of  in- 
testate. Cited  in— 13  Wend.,  559 ;  1  Hill,  85 ;  7  Lans., 
409:  54  How.  Pr..  335. 

Promissory  note— Consideration  open  to  inquiry. 
Cited  in-75  N.  Y.,  584  (31  Am.  Rep.,  407) ;  13  Barb., 
66;  1  Bradf.,  338;  43  Super.,  184, 185;  8  W.  Dig.,  359:  36 
Am.  Rep..  688,  693  (13  S.  C.,  328). 


BANK  OF  ROCHESTER  «.  GOULD. 

Notice  of  Protest — Sufficiency  of,  to  Charge  In- 
dorser. 

A  notice  of  protest  to  an  indorser  that  the  note  of 
A  B,  indorsed  by  him  is  protested  for  non-payment, 
is  sufficient  to  put  him  on  inquiry,  although  the 
amount  of  the  note  is  erroneously  stated  in  the  no- 
tice, and  its  date  is  not  given ;  and  if  from  the  facts 
appearing:  on  the  trial  the  jury  are  satisfied  that  the 
indorser  was  not  misled  by  the  notice,  they  are  au- 
thorized to  find  a  verdict  against  him. 

Citations— 2  Johns.  Cas.,  337 ;  3  Wend.,  456. 

rpHIS  was  an  action  of  assumpsit  against  the 
JL  defendant,  as  the  indorser  of  a  promissory 
note  made  to  him  by  George  Fisher,  for  $375, 
bearing  date  June  1,  1828,  payable  with  inter- 
est in  two  years.  June  4,  1830,  payment  was 
demanded  of  the  drawe»,  the  note  protested, 
and  notice  given  to  *the  indorser  in  [*28O 
these  words  :  "Take  notice,  that  George  Fish- 
er's note  for  four  hundred  and  fifty-seven  -ffa 
dollars,  and  indorsed  by  you,  was  this  evening 
protested  for  non-payment,  and  the  holders 
look  to  you  f 01  the  payment  thereof. "  The  no 
tary  who  protested  the  note  and  gave  the  no- 
tice, testified  that  he  inserted  in  the  notice  the 
aggregate  of  principal  and  interest.  A  few 
days  after  the  note  fell  due,  the  defendant  on 
being  asked  by  the  cashier  of  the  Rochester 
Bank  if  he  had  received  from  the  notary  the 
notice  of  protest  of  the  note  of  Fisher,  answered 
that  he  had,  and  that  he  did  not  know  whether 
he  should  pay  it  or  not.  The  cashier  further 
stated  that  the  Bank  held  no  other  note  than 
the  one  in  question,  made  by  Fisher  and  in- 
dorsed by  the  defendant.  The  presiding  judge 
charged  the  jury  that  if  they  believed  that  the 
defendant  knew  what  note  it  was  that  had 
been  protested,  or  had  not  been  misled  by  the 
notice,  they  ought  to  find  a  verdict  for  the 
plaintiffs,  which  they  accordingly  did.  The  de- 
fendant asks  for  a  new  trial. 
Mr.  J.  R.  Elwood,  for  the  defendant. 
'//•.  G.  H.  Mumford,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  Within  the  prin- 
ciple of  the  cases,  2  Johns.  Cas.,  337,  and  3 
Wend.,  456,  the  plaintiffs  are  entitled  to  retain 
the  verdict.  The  notice  was  sufficient  to  put 
the  defendant  upon  inquiry,  and  the  testimony 
well  warranted  the  jury  in  coming  to  the  con- 
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elusion  that  he  was  not  misled  by  the  misde 
scription  of  the  note.  The  fact  that  there  was 
no  other  note  of  Fisher's  indorsed  by  the  de- 
fendant in  the  Bank,  together  with  his  admis- 
sion to  the  cashier,  were  conclusive  that  the 
defendant  could  not  have  been  misled  by  the 
notice,  and  that  it  had  fully  answered  its  ob 
ject. 
New  trial  denied. 

Cited  in-21  Wend.,  13;  2  Hill,  594;  3  Den.,  256;  2 
Bos.,  156 ;  30  N.  J.  L.,  51. 


281*]  *WARD  v.  AYLESWORTH. 

Assessments  under  Common  School  Law — En- 
tire Farm  Considered  in  District  where  Dwell- 
ing-House  is  Located — Levy. 

In  assessments  under  the  Common  School  Law, 
where  a  farm  is  divided  by  a  town  or  county  line, 
the  whole  farm  must  be  assessed  to  the  owner,  in 
the  town  and  district  where  his  dwellingr-house  is 
situated  ;  and  the  portion  of  the  farm  lying:  out  of 
the  district  is,  for  the  purposes  of  this  Act,  consid- 
ered in  law  as  being-  within  the  district,  so  that  a  dis- 
trict collector  is  authorized  to  make  a  levy  on  per- 
sonal property  on  any  portion  of  the  farm,  althoug-h 
such  levy  be  made  beyond  the  bounds  of  the  town 
and  county  in  which  his  district  was  organized. 


Cltations-1  K.  8.,  I 
2  R.  8.,  270,  sec.  1. 


9,  sec.  1 ;  482,  sec.  76,  77,  78,  83  ; 


THIS  was  an  action  of  trespass  de  bonisaspor- 
tatis,  tried  at  the  Steuben  Circuit  in  Nov., 
1830,  before  the  Hon.  Samuel  Nelson,  then  one 
of  the  Circuit  Judges. 

The  defendant  as  the  collector  of  a  common 
school  district  No.  7,  in  the  Town  of  Starkey, 
in  the  County  of  Yates,  levied  upon  a  yoke  of 
oxen,  belonging  to  the  plaintiff,  by  virtue  of  a 
warrant  from  the  trustees  of  the  district,  to 
satisfy  a  school  bill*  of  $7.62,  due  from  the 
plaintiff  for  teacher's  wages.  The  plaintiff's 
farm  is  intersected  by  the  division  line  between 
the  Counties  of  Yates  and  Steuben  ;  the  build- 
ings upon  it  are  in  Yates,  and  so  is  the  greater 
portion  of  the  farm  ;  the  portion  lying  in  Steu- 
ben is  improved  land,  cultivated  by  the  plaint- 
iff, and  the  portion  in  Yates  is  within  the 
bounds  of  the  school  district,  by  the  trustees 
of  which  the  warrant  was  issued.  The  cattle 
were  levied  upon  on  that  portion  of  the  farm 
which  lies  in  Steuben,  and  were  sold  at  public 
vendue  for  the  sum  of  $25,  to  one  John  War- 
ner. On  the  day  after  the  sale  the  plaintiff 
drove  back  the  cattle  to  his  farm,  and  used 
them  as  his  own,  but  subsequently  they  were 
sold  by  Warner.  The  plaintiff  offered  evidence 
in  aggravation  of  damages,  which  was  rejected 
by  the  judge,  who  ruled  that  if  the  plaintiff 
recovered  he  must  be  limited  to  the  value  of 
the  cattle,  and  whether  he  was  entitled  to  re- 
cover depended  upon  the  place  where  the  oxen 
were  taken  ;  if  taken  in  Steuben  (as  to  which 
there  was  some  contrariety  of  evidence),  he  was 
entitled  to  recover  ;  otherwise,  not.  The  jury 
gave  the  plaintiff  a  verdict  for  $60,  which  the 
defendant  now  moved  to  set  aside. 
282*]  *Mr.  S.Cheever,  for  the  defendant. 

Mr.  D.  Cady,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  necessary  to  be  discussed  is  whether 
the  defendant  was  justified  in  levying  on  the 
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cattle  while  in  the  County  of  Steuben.  There 
was  some  reason  to  think  that  no  positive  levy 
had  been  made  until  the  cattle  had  been  driven , 
in  their  course,  to  the  barn  of  the  plaintiff, 
within  the  bounds  of  the  County  of  Yates,  as 
the  plaintiff  then  inquired  whether  the  defend- 
ant was  in  earnest,  implying  a  doubt  in  his 
own  mind  on  that  subject ;  but  the  jury  have 
settled  that  question.  The  judge  refused  evi- 
dence of  the  fact  that  the  county  line  had  been 
in  dispute  ;  this  was  offered  in  explanation  of 
the  defendant's  admission  that  the  levy  had 
been  made  in  the  County  of  Steuben.  I  con- 
fess I  do  not  see  the  materiality  of  the  testi- 
mony in  any  point  of  view  unless  it  was  in  mit- 
igation of  damages;  and  on  that  point  the  judge 
adopted  the  true  rule,  the  actual  value,  unless 
it  had  been  shown  that  the  oxen  were  pur- 
chased in  by  the  plaintiff  himself,  or  on  his 
behalf. 

To  ascertain  the  right  of  the  collector  to 
make  the  levy  south  of  the  county  line,  it  will 
be  proper  to  inquire  whether  that  part  of  the 
plaintiff's  farm  composed  part  of  the  district 
No.  7,  in  the  Town  of  Starkey.  By  the  Act 
Relating  to  the  Assessment  and  Collection  of 
Taxes,  1  R.  S.,  389,  sec.  1,  it  is  enacted  that 
every  person  shall  be  assessed  in  the  town  or 
ward  where  he  resides  when  the  assessment  is 
made,  for  all  lands  then  owned  by  him  within 
such  town  or  ward,  and  occupied  by  him,  or 
wholly  unoccupied.  By  section  4  it  is  enacted 
that  "where  the  line  between  two  towns  or 
wards  divides  a  farm  or  lot,  the  same  shall  be 
taxed,  if  occupied  in  the  town  or  ward  where 
the  occupant  resides  ;  if  unoccupied,  each  part 
shall  be  assessed  in  the  town  in  which  the  same 
shall  lie  ;  and  this  whether  such  division  line 
ben  town  line  only,  or  be  also  a  county  line  " 
The  latter  member  of  the  sentence  applies  to 
all  that  precedes  it ;  so  that  if  a  person  owns 
a  farm  which  is  divided  by  a  town  line  or  a 
county  line,  he  is  to  be  assessed  for  his  whole 
farm  in  the  town  where  his  house  is  situated, 
as  *that  is  where  he  resides.  •  The  Act  [*283 
in  Relation  to  Common  Schools,  1  R.  S.,  482, 
makes  a  similar  provision  in  relation  to  dis- 
tricts. Section  76.  "In  making  out  a  tax  list 
the  trustees  shall  apportion  the  tax  on  all  the 
taxable  inhabitants  within  the  district,  accord- 
ing to  the  valuations  of  the  taxable  property 
which  shall  be  owned  or  possessed  by  them  at 
the  time  of  making  out  the  list  within  the  dis- 
trict, or  which  being  intersected  by  the  bound- 
aries of  the  district,  shall  be  so  owned  or  pos- 
sessed by  them,  partly  in  such  district  aud 
partly  in  any  ad  joining  district."  The  77th  sec- 
tion provides  that  "every  person  owning  or 
holding  any  real  property  within  any  school 
district  who  shall  improve  and  occupy  the 
same  by  his  agent  or  servant,  shall,  in  respect 
to  the  liability  of  such  property  to  taxation,  be 
considered  a  taxable  inhabitant  of  such  dis- 
rict,  in  the  same  manner  as  if  he  actually  re- 
sided therein.  Section  78.  If  there  shall  be  any 
real  property  within  a  district  cultivated  and 
mproved,  but  not  occupied  by  a  tenant  or 
agent,  and  the  owner  of  which  shall  not  reside 
within  the  district,  nor  be  liable  to  be  taxed 
for  the  same  in  an  adjoining  district,  such 
owner  shall  be  taxable  therefor  in  the  same 
manner  as  if  he  were  an  inhabitant  of  the  dis- 
trict; but  no  portion  of  such  property  but  such 
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as  shall  be  actually  cleared  and  cultivated  shall 
be  included  in  such  taxation." 

It  was  the  intention  of  the  Legislature  to 
place  the  assessment  and  collection  of  school 
taxes  upon  the  same  footing  as  the  assessment 
and  collection  of  the  ordinary  taxes  for  town 
and  county  charges  ;  they  intended  to  provide, 
and  have  provided,  that  all  the  real  property 
in  the  State  shall  be  liable  to  be  assessed  once, 
and  only  once,  for  the  support  of  Common 
Schools ;  that  the  valuations  may  be  as  uni- 
form as  possible,  it  is  provided  that  they  shall 
be  taken  as  far  as  possible  from  the  last  assess- 
ment roll  of  the  town,  and  when  that  cannot 
be  done,  they  shall  be  ascertained  in  the  same 
manner  as  the  town  assessors  are  required  by 
law  to  proceed  in  the  valuation  of  taxable 
property.  It  probably  happens  that  in  divid- 
ing the  towns  into  districts,  the  district  lines 
pursue  the  lines  of  lots  according  to  the  orig- 
inal survey  of  the  patents  or  grants  of  lands 
in  the  towns,  or  perhaps  the  districts  may  be 
284*]  divided  by  *roads.  In  such  cases  it 
often  happens  that  the  lines  of  districts  divide 
the  farms  of  some  of  the  taxable  inhabitants 
of  the  district ;  and  in  such  cases  the  76th  sec- 
tion applies,  and  directs  the  whole  farm  to  be 
assessed  in  the  district  where  the  owner  resides, 
that  is,  where  his  dwelling-house  is  situated, 
for  there  he  is  a  taxable  inhabitant.  So,  too, 
where  a  farm  is  divided  by  a  town  line  or  a 
county  line,  the  whole  farm  must  be  assessed 
to  the  owner  in  the  town  and  district  where 
his  dwelling-house  is  situated.  This  must  be 
so  in  respect  to  school  assessments.  It  is  ex- 
pressly so  directed  in  the  Act  Relating  to  Town 
and  County  Taxes,  and  necessarily  follows, 
from  the  provisions  of  the  76th  section  of  the 
School  Act.  Where,  therefore,  a  farm  is  thus 
divided  by  a  district  line,  that  part  of  the  farm 
lying  out  of  the  district  where  the  dwelling- 
house  is  situated  is  virtually  brought  within  it; 
it  is  so  for  every  beneficial  purpose.  As  it  is 
not  chargeable  with  taxes  in  the  district  in 
which  its  actual  location  is,  it  is  to  that  dis- 
trict as  if  the  district  line  ran  round  such  farm. 
As  it  cannot  be  assessed  there,  so  personal 
property  thereon  is  free  from  seizure  from  levy 
and  distress  for  taxes  in  that  district ;  and  if 
no  levy  can  be  made  by  the  collector  of  the 
district  to  which  it  becomes  attached,  in  con- 
sequence of  the  owner's  dwelling  being  there- 
in, then  personal  property  upon  such  portion 
of  a  farm  is  secure  from  seizure  for  school 
taxes  altogether.  Such  a  consequence,  I  ap- 
prehend, was  not  intended  by  the  Legislature ; 
nor  is  it  necessary  to  establish  such  a  princi- 
ple. If  we  consider  the  whole  farm  parcel  of 
the  district  in  which  it  is  assessed  and  taxed, 
then  the  whole  system  is  harmonious ;  the  fact 
of  a  farm  being  thus  divided  by  a  district  line 
enlarges  the  district  in  which  the  dwelling- 
house  is  situated,  and  diminishes  the  other. 
Most  clearly  it  does  so  for  the  purpose  of  im- 
posing the  tax,  and  the  remedy  for  enforcing 
payment  should  be  equally  extensive,  and  it 
seems  to  me  is  so.  The  collector  is  authorized 
(section  88),  in  case  any.  inhabitant  shall  not 
pay  on  demand,  to  levy  on  his  goods  and  chat- 
tels in  the  same  manner  as  on  executions  is- 
sued by  a  justice  of  the  peace.  And  by  the 
89th  section,  In  case  the  person  charged  with  a 
tax  does  not  reside  within  the  district,  and  no 
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goods  or  chattels  can  be  found  therein  where- 
on to  levy  the  same,  then  the  trustees  may  sue 
*for  and  recover  the  same.  Hence  it  [*285 
follows  that  the  collector  is  limited  in  his  func- 
tions to  the  bounds  of  the  district ;  no  other 
territorial  limit  is  imposed.  A  district  may  be 
formed  out  of  two  or  more  adjoining  towns, 
2  R.  S.,  270,  271 ;  and  there  is  no  prohibition 
against  such  district  being  formed  from  differ- 
ent towns  in  different  counties.  In  fact,  a 
neighborhood  may  be  set  off  adjoining  another 
Slate,  where  it  is  convenient  to  send  their  chil- 
dren to  school  in  such  adjoining  State,  and 
such  neighborhood  is  entitled  to  its  share  of 
the  public  money.  The  fact  that  a  county  line 
intervenes  in  this  case  has  no  more  effect  upon 
the  power  of  the  collector  than  if  it  was  a  town 
line,  or  merely  a  district  line  between  two  dis- 
tricts in  the  same  town.  The  collector  is  a  dis- 
trict officer,  not  a  town  officer  or  a  county  of- 
ficer ;  and  the  simple  question  is  whether  the 
defendant  in  this  case  was  not  acting  within 
his  district.  I  think  he  was.  Comparing  the 
76th,  77th  and  78th  sections,  it  is  clear  that  the 
property  in  question  could  be  assessed  nowhere 
else  but  in  district  No.  7,  in  Starkey.  The 
76th  section,  as  I  have  already  observed,  au- 
thorizes the  assessment  of  the  whole  farm  to 
the  owner  in  the  district  where  his  house  is 
located,  although  part  lie  in  another  district. 
The  77th  section  authorizes  the  assessment  of 
a  farm  to  the  owner,  who  does  not  reside  in  the 
district,  provided  he  occupies  the  same  by  an 
agent  or  servant ;  for  instance,  by  a  person 
hired  by  the  owner  to  work  the  farm  for  wages; 
but  if  the  person  in  possession  be  a  tenant  at 
will,  or  for  years,  the  assessment  should  be 
made  to  him.  Section  83. 

The  78th  section  authorizes  the  assessment 
of  a  farm  within  the  district  to  the  owner  who 
resides  out  of  the  district,  where  it  is  not  occu- 
pied by  a  tenant  or  agent,  nor  liable  to  be  taxed 
in  an  adjoining  district.  This  section  is  con- 
fined to  a  cultivated  farm,  on  which  the  owner 
has  no  tenant  or  agent,  and  which  is  carried 
on  by  the  owner  himself,  and  not  liable  to  tax- 
ation elsewhere ;  for,  if  the  owner  reside  in  an 
adjoining  district,  and  the  property  in  ques- 
tion composes  part  of  the  farm  on  which  he 
lives,  then  it  is  liable  to  be  taxed  in  an  adjoin- 
ing district. 

In  the  cases  provided  for  in  the  77th  and  78th 
sections,  the  owner  is  considered  a  taxable  in- 
habitant in  the  district  where  *his  [*286 
property  is  situated  as  therein  described  ;  and 
the  collector  may  lawfully  levy  upon  the 
owner's  personal  property  found  upon  the 
property  assessed.  In  the  case  now  under  con- 
sideration, from  the  facts  presented,  that  part 
of  the  plaintiff's  farm  where  the  oxen  were 
seized  could  not  be  taxed  in  the  County  of 
Steuben ;  although  it  might  be  nominally  in 
some  other  school  district,  yet  it  was  not  tax- 
able there,  nor  anywhere  else  but  where  it  was 
taxed.  If  it  be  argued  that  the  collector  can- 
not go  beyond  the  limits  of  his  district,  as  as- 
signed by  the  Commissioners  of  Common 
Schools  in  the  Town  of  Starkey,  then  the  con- 
sequences might  follow,  as  stated  by  the  de- 
fendant's counsel,  that  possibly  the  owner  of 
a  farm  might  have  all  his  personal  property 
upon  that  part  of  his  farm  which  lies  out  of 
the  district,  except  such  as  is  exempt  from 
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seizure.  This  is  not  a  probable,  but  it  is  a  pos- 
sible case ;  and  the  question  still  returns, 
whether  the  law  has  not  made  the  whole  farm 
of  the  plaintiff  a  part  of  the  district  in  which 
his  house  is  situated,  notwithstanding  district 
or  town  or  county  lines.  I  am  of  opinion  that 
such  is  its  effect,  that  the  collector  had  a  right 
to  seize  property  to  pay  the  tax  anywhere  upon 
the  premises  which  had  been  assessed,  and  on 
which  the  tax  had  been  imposed. 
New  trial  granted. 


VAN  NORDEN 
R.  A.  STRIKER  AND  G.  STRIKER. 

Practice — Misnomer —  Witnesses —  Competency 
of. 

In  assumpsit  against  two  defendants,  where  one 
of  them  is  misnamed  in  the  capias,  which  is  returned 
no/i  eat  inventux  as  to  him,  and  the  suit  is  proceeded 
in  iiir.iinst  the  other  defendant  who  pleads  to  issue, 
the  defendant  as  to  whom  the  misnomer  has  hap- 
pened, although  nominally  not  a  party  to  the  suit, 
is  not  competent  to  be  sworn  as  a  witness  for  his 
co-defendant. 

ERROR  from  the  N.  Y.  C.  P.  The  plaintiff 
sued  Richard  A.  Striker  and  George  Striker 
in  asmmpsit,  for  the  use  and  occupation  of  a 
house.  Richard  was  returned  taken, and  George 
not  found  on  the  capias  ad  respondendum. 
Richard  pleaded  the  general  issue.  The  jury 
by  (heir  verdict  found  a  joint  hiring  by  the 
defendants.  On  the  trial  the  defendant  called 
Gabriel  F.  Striker  as  a  witness,  and  offered  to 
287*]  *prove  by  him  that  he,  the  witness, 
was  the  sole  hirer  of  the  premises,  and  that  he 
and  Richard  were'  not  jointly  concerned  in  such 
hiring.  He  was  objected  to  as  not  competent 
to  testify  as  a  witness,  on  the  allegation  that 
he  was  the  person  sued  by  the  name  of  George 
Striker.  Being  sworn  on  his  wire  dire,  he 
stated  that  he  expected  he  was  the  person  sued 
by  the  name  of  George,  but  that  he  had  not 
been  arrested,  nor  had  any  process  been  served 
upon  him,  and  admitted  that  he  was  present 
at  the  time  of  the  making  of  the  contract  for 
the  hiring  spoken  of  by  the  plaintiff's  witness. 
The  court  decided  that  he  was  not  competent 
to  be  sworn  in  chief,  and  the  defendant  ex- 
cepted.  The  plaintiff  had  a  verdict,  upon 
which  judgment  was  rendered  in  his  favor. 
The  defendant  sued  out  a  writ  of  error,  and 
the  Court  affirmed  the  judgment  of  the  C.  P. 

Mr.  D.  Graham,  Jr.,  for  plaintiff  in  error. 

Mr.  J.  Clisbe,  for  defendant  in  error. 

Distinguished-^  Barb.,  573. 
Cited  in  -5  How.  Pr.,  9. 


MORGAN  v.  PLUMB  ET  AL. 

Cause  of  Action — Note  Payable  due  on  Collection 
of  Mortgage — Mortgagee  in  Possession  under 
Foreclosure — Mortgaged  Premises  Equal  the 
Value  of  the  Debt — Statute  of  Limitations — 
Former  Suit  as  a  Bar. 

Where  a  note  is  payable  whenever  a  certain  mort- 
gage holden  by  the  maker  shall  be  collected,  a  cause 
of  action  accrues  thereon  when  the  mortgagee  en- 
ters into  possession  of  the  mortgaged  premises  by 
virtue  of  a  foreclosure,  and  his  title  thereto  be- 
•  com«s  absolute,  provided  the  mortgaged  premises 
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are  equal  to  the  value  of  the  debt;  the  mortgage, 
then,  in  judgment  of  law,  is  collected,  and  unless  a 
suit  is  brought  upon  the  note  within  6  years  after 
the  happening  of  the  above  events,  the  plaintiff  will 
be  barred  by  the  Statute  of  Limitations. 

So  also  a  count  for  negligence,  in  omitting  to  col- 
lect the  amount  of  the  mortgage  is  barred  by  the 
statute,  unless  suit  be  brought  within  6  years  from 
the  time  when  the  money  might  have  been  col- 
lected, had  the  maker  of  the  note  used  due  dili- 
gence. 

A  former  suit  for  the  same  cause  of  action,  in 
which  the  defendant  obtained  a  verdict,  is  a  bar  to 
a  second  suit,  although  such  a  verdict  was  rendered 
on  the  erroneous  ground  that  the  plaintiff's  cause 
of  action  had  not  then  accrued,  when  in  fact  the 
plaintiff  had  at  the  time  a  good  and  perfect  cause 
of  action. 

Citations— 4  Wend.,  384,  385 ;  3  Mass.,  154.  562 ;  2 
Gall.,  152. 164. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Columbia  Circuit  in  Sep.,  1830,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 

*The  plaintiff  declared  on  a  note  [*288 
made  by  the  defendants,  bearing  date  Mar.  16, 
1815.  whereby  they  promised  to  pay  the  plaint- 
iff (Anna  Morgan)  $350,  with  interest,  when- 
ever the  amount  due  on  a  certain  mortgage 
executed  by  Frederick  Perry  and  Augustus 
Sherril  to  George  C.  Morgan,  which  had  been 
assigned  to  the  defendants,  should  be  collected. 
The  plaintiff  averred  that  the  amount  due  on 
the  mortgage  was  collected  by  the  defendants 
May  10,  1824.  There  was  also  a  count  stating 
a  promise  by  the  defendants  to  use  diligence 
in  the  collection  of  the  moneys  secured  by  the 
mortgage,  and  an  averment  that  with  due  dili- 
gence the  same  might  have  been  collected,  but 
that  the  defendants  neglected,  etc.  The  de- 
fendants pleaded  the  general  issue  and  actio 
non  accredit,  etc. ,  and  gave  notice  of  a  former 
suit  for  same  cause  of  action,  and  judgment 
therein  for  the  defendants.  The  plaintiff  re- 
plied that  the  present  suit  was  commenced  in 
Apr.,  1830,  and  that  the  several  causes  of  ac- 
tion accrued  within  6  years,  etc.  On  the  trial 
of  the  cause,  the  note  was  produced,  and  the 
following  facts  appeared  in  evidence:  Mar.  16, 
1815,  when  the  note  in  question  was  given, 
there  was  due  on  the  mortgage  assigned  to  the 
defendants  the  sum  of  $3,025.25.  In  Feb., 
1815.  a  suit  had  been  instituted  against  Perry 
and  Sherril  on  notes  collateral  to  the  mortgage, 
in  which  a  judgment  was  obtained  in  Sep., 
1815;  and  in  the  following  month  a  fieri  facias 
was  issued,  on  which  nothing  was  done,and  the 
execution  was  returned.  May,  21,  1815,  an 
alias  fieri  facias  was  issued,  on  which  the  note 
of  a  third  person  for  $100  was  received  by  the 
defendants.  At  the  same  time  that  the  suit  on 
the  notes  was  instituted,  proceedings  were  com- 
menced in  the  C.  P.  of  Berkshire,  Mass.,  for 
the  foreclosure  of  the  mortgage.  Sep.  29,  1815, 
judgment  was  rendered  that  unless  the  mort- 
gagors should  pay  to  the  mortgagee,  George 
C.  Morgan,  $3,410.90,  with  interest  and  costs, 
within  two  months  from  that  date,  the  mort- 
gagee should  have  possession  of  the  mortgaged 
premises.  May  21,  1816,  a  writ  of  habere  facias 
possessionem  was  issued,  and  on  the  same  day 
possession  of  the  mortgaged  premises  was  de- 
livered to  the  defendants  in  this  cause.  By  the 
*statute  law  of  Mass.,  mortgagors  in  [*289 
such  cases  have  a  right  to  redeem  the  mort- 
gaged premises  within  3  years,  but  the  mort- 
gagors in  this  case  did  not  avail  themselves  of 
the  privilege.  After  being  put  into  possession  , 
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the  defendants  rented  the  premises  to  divers 
persons  until  July  16,  1825,  when  they  sold 
the  same  to  a  Mr.  Lester,  for  the  sum  of  $3,000. 
For  the  first  8  years  after  1816,  the  defendants 
let  the  premises  at  an  annual  rent  of  $350,  but 
of  this  sum,  collected  only  one  year's  rent;  for 
2  other  years  they  received  of  another  tenant 
an  annual  rent  of  $100,  and  what  further 
sum,  if  any,  they  received  for  the  residue  of 
the  time  up  to  1825,  did  not  appear.  The  mort- 
gaged premises  at  the  time  when  the  defend- 
ants were  put  into  possession  of  the  same  were 
worth  much  more  than  the  amount  due  on  the 
mortgage,  and  Perry  and  Sherril,  the  mort- 
gagors, against  whom  judgment  had  been  ob- 
tained in  Sep.,  1815,  on  the  notes,  were  manu- 
facturers of  cotton  goods,  apparently  prosper- 
ous, and  until  May  20,  1816,  about  which  time 
they  failed  and  their  property  was  attached  by 
creditors,  they  had  personal  property  sufficient 
to  pay  and  satisfy  the  amount  of  such  judg- 
ment. 

On  the  part  of  the  defendants  was  produced 
a  record  of  a  former  suit  of  the  plaintiff  against 
them  for  the  identical  cause  of  action  now  de- 
clared on,  except  that  in  the  declaration  in  the 
former  suit  there  was  no  count  charging  a 
want  of  diligence  in  collecting  the  moneys  due 
on  the  mortgage.  The  defendants  in  that  suit 
pleaded  non  as&umpsit;  the  cause  was  tried  in 
Nov.,  1820,  and  the  defendants  had  a  verdict, 
on  which  judgment  of  nil  capiat  per  breve  was 
duly  entered.  The  plaintiff  thereupon  proved, 
that  on  the  trial  of  the  former  suit,  it  was  given 
in  evidence  that  the  mortgage  given  by  Perry 
and  Sherril  had  been  duly  foreclosed,  posses- 
sion of  the  mortgaged  premises  delivered  to 
the  defendants,  that  the  time  for  redemption 
allowed  by  the  laws  of  Mass,  had  expired, 
whereby  the  title  of  the  defendants  had  become 
absolute, and  that  the  premises  were  worth  more 
than  sufficient  to  satisfy  the  mortgage  moneys. 
That  it  was  then  objected  by  the  defendants 
that  the  note  was  not  collectible  by  the  terms  of 
it,  and  not  due,  inasmuch  as  the  mortgage 
29O*]  could  not  be  considered  *as  collected, 
within  the  meaning  of  the  note,  until  the  de- 
fendants had  actually  sold  the  premises  and 
received  payment  for  the  same.  Ch.  J.  Spen- 
cer, who  presided  at  the  trial,  sustained  the 
objection,  and  charged  the  jury,  that  although 
the  defendants  had  foreclosed  the  mortgage, 
obtained  possession  and  the  absolute  title  to 
the  mortgaged  premises,  yet  the  property  in 
their  hands  was  not  in-  judgment  of  law  pay- 
ment of  the  mortgage,  so  as  to  render  them 
liable  for  the  payment  of  the  note;  that  they 
were  not  so  liable  until  they  could  effect  a  sale 
thereof,  so  that  out  of  the  avails  of  the  sale 
they  could  pay  the  note,  and  the  jury  under 
such  charge  found  a  verdict  for  the  defendants. 

The  evidence  being  closed,  the  counsel  for 
the  plaintiff  insisted  that  the  note  declared  on 
became  due  in  1825,  when  the  mortgaged  prem- 
ises were  sold  by  the  defendants;  that  the 
amount  then  received  by  them,  together  with 
the  rents  and  profits  of  the  premises  while  in 
possession,  more  than  exceeded  the  amount 
due  on  the  mortgage,  and  that  the  defendants 
were  chargeable  with  such  rents  and  profits, 
whether  actually  received  or  not;  that  if  the 
amount  received  on  the  sale,  together  with 
the  rents  and  profits,  did  not  fully  pay  and 
616 


satisfy  the  mortgage,  the  property  being  ex- 
hausted on  which  the  debt  had  been  a  lien,  the 
mortgage  must  be  considered  as  collected  so 
as  to  make  the  note  in  question  due,  and  give 
the  plaintiff  a  right  to  demand  payment  of  the 
whole,  or  at  least  of  a  part  of  it,  especially  as  it 
had  been  shown  that  the  failure,  if  any,  to  col- 
lect the  balance  was  attributable  to  the  defend- 
ants; and  that  under  the  circumstances  of  the 
case,  the  former  suit,  trial,  verdict  and  judg- 
ment therein  were  no  bar  to  this  action. 

The  judge  ruled  that  the  former  suit  and 
the  judgment  therein  were  no  bar  to  this  ac- 
tion, but  that  the  plaintiff  had  no  right'  of  ac- 
tion upon  the  note  declared  upon,  until  the 
whole  amount  of  the  mortgage  therein  men- 
tioned had  been  collected  or  received  in  mon- 
ey or  its  equivalent;  that  the  rents  and  profits 
of  the  mortgaged  premises  were  not  to  be  taken 
into  account,  except  so  far  as  they  had  been 
shown  to  have  been  actually  received ;  and  that 
a  sufficient  payment  or  collection  of  the  mort- 
gage to  give  the  plaintiff  a  right  of  action  on 
that*ground  had  not  been  shown.  That[*291 
the  count  in  the  declaration  charging  the  de- 
fendants with  a  want  of  diligence  in  collecting 
the  mortgage  was  proper,  the  law  implying  a 
promise  by  the  defendants  to  use  all  due  dili- 
gence in  the  collection  of  the  money;  that  the 
neglect  of  the  defendants  to  collect  the  money 
from  the  personal  property  of  the  mortgagors, 
by  virtue  of  the  judgment  which  had  been  ob- 
tained against  them,  gave  the  plaintiff  an  im- 
mediate right  of  action,  but  that  such  cause  of 
action  was  defeated  by  the  Statute  of  Limita- 
tions, which  had  been  interposed  in  this  case; 
and  he  thereupon  directed  a  nonsuit  to  be  en- 
tered. The  plaintiff  asks  that  the  nonsuit  be 
set  aside. 

Mr.  C.  Bushnell,  for  the  plaintiff.  The 
judge  correctly  decided  that  the  former  suit 
was  no  bar  to  the  present  action;  a  former  suit 
for  the  same  cause  of  action,  although  the  de- 
fendant obtained  a  verdict  therein,  does  not  bar 
a  second  action,  if  it  be  shown  that  such  ver- 
dict proceeded  on  the  ground  that  the  plaint- 
iff's cause  of  action  had  not  accrued,  and  in 
such  case  a  plaintiff  is  not  precluded  from 
showing  a  cause  of  action  subsequently  ac- 
crued on  the  same  contract.  2  Johns.,  229;  16 
Id.,  139;  3  Cow.,  127;  4  Id.,  559,  562.  Here 
the  plaintiff  showed,  that  not  until  nearly  5 
years  after  the  trial  in  the  first  suit  were  the 
defendants  in  funds  from  the  source  specified 
in  the  note,  and  that  charging  them  with  the 
amount  of  the  sale  of  the  proper ty  and  with 
the  rents  and  profits  of  the  mortgaged  prem- 
ises from  the  time  when  possession  was  deliv- 
ered until  the  time  of  sale,  the  mortgage  was 
fully  paid  and  satisfied;  and  they  ought  to  have 
been  so  charged,  and  not  simply  with  the 
amount  actually  received,  for  it  was  their  own 
fault  if  such  rents  were  not  realized.  The 
judge,  therefore,  erred  in  deciding  that  the 
whole  amount  of  the'mortgage  must  be  shown 
to  have  been  collected  or  received  before  the 
plaintiff's  cause  of  action  accrued;  for  the  defi- 
cit, if  any,  was  attributable  to  the  negligence 
of  the  defendants. 

Mr.  J.  W.  Edmonds,  for  the  defendants. 

*By  the  Cmirt,  Savage,  Ch.  J.  The  P292 
questions  arising  in  this  case  are:  1.  Whether 
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the  foreclosure  of  the  mortgage  paid  the  debt 
secured  by  it;  2.  Whether  the  plaintiff's  claim 
is  barred  by  the  Statute  of  Limitations;  and 
3.  Whether  the  record  of  the  former  verdict 
and  judgment  is  a  bar. 

Upon  the  first  question,  it  has  been  decided 
in  this  State  that  upon  foreclosure  of  mort- 
gaged premises,  if  they  are  of  sufficient  value, 
the  debt  is  paid.  If  the  premises  are  of  less 
value,  they  extinguish  so  much  of  the  debt  as 
is  equal  to  their  value.  This  must  be  under- 
stood of  a  foreclosure,  properly  so  called.  In 
the  ordinary  mode  of  foreclosing  a  mortgage, 
the  premises  are  sold,  and  then  so  much  is  paid 
as  the  premises  produce  upon  a  sale.  4  Wend., 
384,  385,  and  cases  cited.  In  Mass,  no  sale  is 
made;  after  forfeiture  the  creditor  enters  into 
possession  under  legal  proceedings,  and  unless 
the  mortgagor  redeems  in  3  years,  the  prop- 
erty becomes  absolute  in  the  mortgagee.  If 
the  property  is  insufficient  to  pay  the  debt,  the 
creditor  may  prosecute  upon  his  attendant  ob- 
ligation, and  recover  the  difference  between 
the  amount  of  the  debt  and  the  value  of  the 
property.  3  Mass.,  154,  562;  2  Gall.,  152, 161. 
Of  course,  if  the  mortgaged  premises  are  equal 
in  value  at  the  time  of  foreclosure  to  the  debt, 
the  debt  is  paid.  When  the  defendants  in  this 
case  took  possession  under  the  mortgage,  the 
property  was  worth  the  debt,  and  according 
to  the  decisions  referred  to  in  Mass,  and  in  this 
State,  the  debt  was  paid.  It  was  decided  at  the 
circuit,  at  the  former  trial  in  1820,  that  the 
money  had  not  been  collected  within  the  mean- 
ing of  the  note;  and  that  decision  was  submit- 
ted to,  but  that  decision  was  not  in  accordance 
with  the  law  as  then  settled  in  Mass,  and  since 
in  this  State.  If  the  money  must  be  actually 
received  to  subject  the  defendants  to  liability 
on  this  note,  then  it  was  in  their  power  to  pre- 
vent such  liability  from  attaching  by  holding 
the  property. 

If  I  am  right  in  the  opinion  that  the  debt 
was  paid  when  posse.' sion  was  taken  under  the 
mortgage,  or  when  the  title  became  absolute, 
then  the  plaintiff's  claim  is  barred  by  the  Stat- 
ute of  Limitations.  If  the  plaintiff's  present 
action  is  based  upon  the  negligence  of  the  de- 
293*]  fendants  in  neglecting  to  collect  *the 
money,  then  it  seems  to  me  the  judge  at  the 
circuit  was  correct  in  saying  that  that  cause  of 
action  accrued  when  the  defendants  neglected 
to  collect  the  debt  from  the  personal  property 
of  the  makers  of  the  note  and,  consequently, 
the  cause  of  action  is  barred  by  the  Statute. 

The  former  suit  was  brought  upon  the  same 
note  and  the  evidence  was  the  same.  The  ver- 
dict was,  that  the  defendants  did  not  undertake 
and  promise  in  manner  and  form  as  the  plaint- 
iff had  declared.  This  is  conclusive,  unless  the 
insertion  of  the  second  count  in  the  declaration 
prevents  this  bar.  It  must  at  all  events  be  con- 
clusive as  to  the  note,  for  the  record  finds  that 
no  such  note  was  executed.  The  plaintiff's 
claim,  therefore,  can  only  rest  upon  the  de- 
fendants' neglect,  and  in  that  point  of  view  it 
seems  to  me  she  must  fail  upon  the  Statute  of 
Limitations. 

I  place  my  opinion,  however,  upon  the 
ground  that  the  mortgage  was  paid;  at  the  lat- 
est, in  1819.  The  note  was  then  collected,  and 
the  statute  has  attached. 

New  trial  denied. 
WEND.  9. 


Mortgage  debt— When  deemed  to  be  paid.  Cited  in 
—10  Wend.,  439;  11  Wend.,  109;  21  Wend.,  376;  27  N. 
Y.,  565 ;  2  Ben.,  247 ;  39  Am.  Dec.,  348  (5  Ala.,  787). 

Former  adjudication—  When  a  bar.  Cited  in — 46 
N.  Y.,  495 ;  77  N.  Y..  501  (33  Am.  Rep.,  657) ;  13  Barb., 
161  ;  18  Barb.,  11 ;  26  How.  Pr.,  421 ;  1  Abb.  N.  S.,254; 
1  Rob.,  359. 


SOULDEN  ET  AL.  v.  VAN  RENSSELAER. 

Statute  of  Limitation* — Promise  to  Holder  of 
Chose  in  Action,  Available  to  Subsequent  Hold- 
er—  Witnesses — Competency  of. 

A  promise  to  the  holder  of  a  chose  in  action,  tak- 
ing: a  case  out  of  the  Statute  of  Limitations,  i* 
available  in  an  action  by  a  subsequent  holder. 

Where  such  promise  is  made  to  the  assignee  of  a 
chose  in  action,  such  assignee  is  a  competent  wit- 
ness to  prove  the  making  of  the  promise,  if  before 
tne  trial  of  the  action,  although  commenced  by  his 
direction,  he  parts  with  his  interest  by  assignment 
to  a  third  person. 

The  liability  of  such  first  assignee  for  the  defend- 
ant's costs  of  the  action,  in  case  of  a  verdict  for  the 
defendant,  is  too  remote  and  contingent  to  exclude 
him  as  a  witness  on  the  ground  of  interest. 

Citations— 1  BL,  365 ;  3  East,  13 ;  Doug..  141  (n.  51) : 
Peake,  N.  P.,  153 ;  2  Selw.,  652;  Phil.  Ev.,  40;  1  Esp., 
340 ;  20  Johns.,  475 ;  2  Cow.,  460  ;  1  Bac.,  528,  Phil.  ed. 
1811;  5  Johns.,  467;  8  Johns.,  507:  1  Cow.,  639;  3 
Wend.,  135, 187  ;  4  Wend.,  420 ;  4  Esp.,  46 :  3  Camp., 
32 ;  5  Com.  L.  R.,  245  ;  9  Com.  L.  R.,  49,  51 ;  4  Pick.. 
118 ;  5  Wend.,  257  ;  15  Johns.,  511 ;  7  Wend.,  267,  445. 

THIS  was  an  action  of  assumpsft,  tried  at  the 
Madison  Circuit  in  Sep.,  1830,  before  the 
Hon.    Nathan  Williams,   one   of  the    Circuit 
Judges. 

The  suit  was  on  a  note  for  the  delivery  of  a 
specific  quantity  of  potashes;  it  bore  date  Feb. 
15,  1817.     The  defendant  pleaded  nonassump- 
sit  and  actio  non  accredit,  etc.,  upon  which  the 
*plaintiffs  took  issue.     The  plaintiffs  [*294r 
called  T.  Beekman  as  a  witness,  who  was  ex- 
amined on  his  wire  dire,  and  stated  that  in 
1818  the  demand  in  question,  together  with 
various  other  demands,  was  assigned  by  the 
plaintiffs  to  him,  in  trust  for  himself  and  other 
i  creditors  of  the  plaintiffs.  By  ttye  assignment, 
!  he  was  authorized  to  retain  out  of  the  moneys 
!  to  be  collected  from  such  demands  $2,000  due 
|  to  himself,  and  sufficient  to  indemnify  him  for 
!  commissions,  etc.,  and  the  residue  was  to  be 
;  applied  in  the  manner  directed  in  the  assign- 
I  ment.     In  1828,  two  days  previous  to  a  former 
trial  of  this  cause,  he  assigned  the  demand  in 
question  to  Peter  Smith,  one  of  the  creditors  of 
i  the  plaintiffs  mentioned  in  the  assignment. 
j  The  attorney  for  the  plaintiff  testified  that  this 
i  suit  was  commenced  by  him  by  the  directions 
of  Mr.  Beekman,  but  that  be  had   no  claim 
upon  him  for  the  costs  of  the  same;  that  he 
looked  to  Peter  Smith,  the  present  holder  of 
the  demand,  for  the  costs,  and  offered  to  exe- 
cute a  formal  release  to  Mr.  Beekman,  with 
which  the  counsel  for  the  defendant  dispensed. 
Mr.  Beekman  was  now  offered  to  be  sworn  in 
chief,  for  the  purpose  of  proving  that  while  he 


NOTE.— Statute  of  Limitations.  1.  New  promise.  2. 
Effect  of  discharge  in  bankruptcy. 

The  construction  of  the  Statute  was  formerly  very 
strict,  and  almost  any  recognition  of  a  debt,  barred 
by  it,  was  held  sufficient  to  take  it  out  of  the  Stat- 
ute. A  more  liberal  rule  now  prevails,  and  a  rea- 
sonable construction  is  put  upon  the  language  of 
the  party.  See  Sands  v.  Gelston,  15  Johns-,  511,-note  ,- 
Danforth  v.  Culver,  11  Johns.,  146,  note. 

2.  Discharge— Effect  of.  See  Depuy  v.  Swart,  3 
Wend..  135,  note 
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was  the  holder  of  the  note,  and  within  6  years 
before  the  commencement  of  the  suit,  the  de- 
fendant promised  him  that  he  would  pay  the 
note.  The  counsel  for  the  defendant  objected 
that  Mr.  Beekuian  was  not  a  competent  wit- 
ness to  prove  such  promise.  The  objection 
was  overruled,  and  he  was  sworn  and  testified 
as  to  a  new  promise.  The  plaintiffs  proved  the 
value  of  the  potashes.  The  defendant's  coun- 
sel then  insisted  that  the  plaintiffs  were  not 
entitled  to  recover  upon  evidence  of  a  new 
promise  to  Beekman  while  he  was  the  holder 
of  the  note;  that  upon  such  promise  an  action 
•could  be  maintained  only  in  the  name  of  Beek- 
man. The  judge  overruled  the  objection,  and 
the  jury,  under  his  direction,  found  a  verdict 
for  the  plaintiffs.  The  defendant  having  pre- 
sented and  obtained  a  bill  of  exceptions  to  be 
sealed,  now  asks  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  N.  P.  Randall,  for  plaintiffs. 

295*]  *By  the  Court,  Nelson,  J.  There  is 
no  principle  of  law  of  which  I  am  aware,  or  to 
which  I  have  been  referred,  that  would  justify 
the  rejection  of  Beekman  as  a  witness,  for  the 
reason  that  the  acknowledgment  or  promise 
relied  on  to  take  the  note  out  of  the  Statute  of 
Limitations  was  made  to  him  while  he  was  in 
part  the  owner.  If  this  fact  alone  was  suffi- 
cient to  render  him  incompetent  after  he  had 
parted  with  all  his  interest,  upon  the  same 
ground  every  witness  once  interested  would  be 
forever  incompetent,  for  the  objection  resolves 
itself  wholly  into  one  of  interest;  and  the  vend- 
or of  a  chattel  or  indorser  of  a  note  having 
been  once  interested  in  sustaining  the  title 
or  amount,  could  not  be  rendered  a  competent 
witness  by  release  or  otherwise.  There  is  noth- 
ing peculiar  in  the  nature  of  the  fact  sworn  to 
which  would  exclude  Beekman,  or  differing 
from  any  other  testimony  that  goes  to  destroy 
the  defense  and  maintain  the  action.  The  in- 
expediency on  the  score  of  public  policy,  of  al- 
lowing the  evidence  of  Beekman  in  this  case, 
is  no  greater  than  exists  in  many,  if  not  most 
cases,  of  interested  witnesses,  rendered  compe- 
tent by  parting  with  their  interest.  The  ques- 
tion never  is  whether  the  witness  has  been  in- 
terested, but  is  he  interested  at  the  time  when 
his  testimony  is  tendered  to  the  court?  But  it 
is  said  that  Beekman  in  point  of  fact  was  inter- 
ested in  the  event  of  the  suit,  being  the  assignee 
of  several  demands  of  the  plaintiffs,  of  which 
the  note  in  question  is  one — first  to  pay  him- 
self $2,000,  and  the  residue  to  other  creditors. 
This  position  would  have  been  well  taken,  had 
not  Beekman  before  the  trial,  assigned  all  his 
interest  in  the  demand  in  question  to  P.  Smith, 
one  of  the  cestuu  que  trust,  because  the  money 
when  collected  would  have  been  applicable  to 
his  own  debt.  Having  parted,  however,  with 
all  his  interest,  he  cannot  gain  or  lose  anything 
in  the  event  of  the  suit.  He  is  not  even  a 
trustee  of  this  fund,  having  passed  it  to  one  of 
the  cestuis  que  trwtt ;  and  if  he  had  been,  it 
would  constitute  no  objection  to  his  compe- 
tency. 1  Bl.,  865;  Lowe  v.  Joliffe,  3  East,  13; 
Doug..  141,  n.  51:  Peake,  N.  P.,  153;  28elw., 
652;  Phil.  Ev.,  40;  1  Esp.,  340. 

It  is  also  said  that  Beekman  having  com- 
menced the  suit  while  he  was  interested  in  the 
demand,  is  responsible  to  the  defendant  for  the 
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*costs,  if  he  should  succeed,  notwith-  [*296 
standing  the  assignment.  This  liability,  if  it 
exists  at  all,  is  too  remote  and  contingent  to 
render  him  incompetent  in  this  case.  The  as- 
signee, or  party  for  whose  benefit  the  suit  is 
prosecuted,  if  unsuccessful,  will  be  compelled 
by  attachment  to  pay  the  taxed  bill  of  costs 
to  the  defendant :  20  Johns.,  475  ;  2  Cow.,  460; 
but  this  rule  would  make  Smith,  and  not  the 
witness,  accountable  for  them.  If  it  should 
appear  that  Smith  was  insolvent  at  the  time  of 
the  assignment,  and  that  it  was  made  with  the 
fraudulent  intent  of  transferring  the  liability 
for  costs  from  a  responsible  to  an  irresponsible 
person,  the  court  might  and  no  doubt  would 
hold  the  assignor  who  had  commenced  the 
suit  still  holden  for  them.  Such  contingent 
liability,  however,  cannot  affect  the  compe- 
tency of  the  witness.  As  the  case  appears  be- 
fore us,  Smith  alone,  and  not  Beekman, would 
be  liable  to  the  defendant.  Again  ;  even  if 
the  objection  was  a  sound  one,  I  am  of  opin- 
ion the  defendant  cannot  avail  himself  of  it, 
not  having  taken  it  at  the  trial,  nor  made  it  a 
point  in  the  bill  of  exceptions.  There  is  no 
rule  of  practice  better  settled,  nor  one  that 
should  be  more  scrupulously  adhered  to,  than 
that  a  bill  of  exceptions  does  not  draw  the 
whole  matter  disclosed  on  the  trial  of  a 
cause  again  into  discussion  or  examination,  and 
that  the  party  excepting  must  lay  his  finger  on 
the  points  which  may  arise,  either  in  admitting 
or  denying  evidence  or  matter  of  law  arising 
from  facts  not  denied,  in  which  either  party 
was  overruled  by  the  court ;  1  Bac.,  528,  and 
cases  cited,  Phil,  ed.,  1811  ;  5  Johns.,  467  ;  8 
Id.,  507  ;  1  Cow.,  639  ;  and  no  more  of  the 
case  should  be  incorporated  in  the  bill  than 
was  material  to  raise  the  questions  decided  and 
excepted  to  on  the  trial.  It  was  said  upon  the 
argument  that  if  the  objection,  though  not  tak- 
en in  the  bill,  was  one  that  appeared  upon  it, 
and  which  could  not  by  possibility  be  removed 
by  new  evidence  or  a  new  trial,  that  then  the 
court  ought  to  entertain  it  the  same  as  if  duly 
raised  and  inserted  in  the  bill.  This  doctrine, 
I  believe,  the  court  have  applied  to  a  case 
made  ;  but  the  reason  for  its  application  there, 
does  not  exist  in  reference  to  a  bill  of  excep- 
tions. The  party  making  a  case  may  incorpor- 
ate within  it  every  material  fact  which  was 
disclosed  upon  the  trial,  and  *the  court  [*297 
always  presume  it  is  thus  made  and  settled 
and,  therefore,  if  an  objection  should  appear 
upon  the  whole  case,  though  not  taken  upon 
the  trial,  and  which  could  not  be  removed  by 
awarding  to  the  party  a  new  trial,  or  by  addi- 
tional evidence,  it  is  reasonable  and  proper  the 
court  should  entertain  it,  as  they  cannot  but 
see  that  the  whole  case  must  ultimately  be  dis- 
posed of  by  the  decision.  But  in  the  instance 
of  a  bill  of  exceptions,  the  whole  of  the  facts 
not  appearing  before  the  court,  it  is  impossible 
to  determine  whether  the  objection  taken  on 
the  argument  and  not  raised,  or  the  decision 
excepted  to  on  the  trial, must  of  necessity  final- 
ly dispose  of  the  suit  and,  therefore,  should  not 
be  heard.  We  should  rather  presume  that, 
upon  the  whole  case  as  disclosed  at  the  trial, 
no  such  objection  was  available,  else  it  would 
have  been  duly  raised  for  review  upon  the  bill 
of  exceptions. 

It  was  objected  upon  the  trial,  that  as  the 
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new  promise  to  take  the  case  out  of  the  Stat- 
ute of  Limitations  was  made  to  Beekman,  and 
not  to  the  plaintiffs,  it  could  not  be  available 
to  support  the  action  in  their  names.  It  was 
decided  in  DePuy  v.  Swart,  3  Wend.,  135,  and 
Moore  v.  Viele,  4  Id.,  420,  that  a  new  promise, 
to  avoid  the  effect  of  an  insolvent's  discharge 
upon  a  debt  existing  against  him  at  the  time, 
must  be  made  to  the  plaintiff  on  the  record  per- 
sonally or  to  his  agent,  or  to  a  third  person  for 
his  benefit,  and  it  is  supposed  by  the  counsel 
for  the  defendant  that  these  cases  are  applica- 
ble to,  and  control  the  one  under  considera- 
tion. In  this  he  mistakes.  There  is  a  clear 
and  well  settled  distinction  in  this  court  be- 
tween the  two  cases.  The  insolvent's  discharge 
impairs  the  contract,  and  an  express  promise 
or  new  contract  is  essential  to  create  a  new  li- 
ability ;  the  Statute  of  Limitations  only  oper- 
ates upon  the  remedy  by  affording  a  presump- 
tion of  payment,  and  hence  the  acknowledg- 
ment of  the  existence  of  the  debt  revives  the 
debt  by  removing  the  presumption,  and  upon 
this  ground,  it  is  obviously  unimportant  to 
whom  the  acknowledgment  is  made,  and  so  are 
the  authorities.  4  Esp. ,  46  ;  3  Camp. ,  32  ;  5 
Com.  Law.  R.,  245  ;  9  Id.,  49,51  ;  4  Pick., 118; 
Dean  v.  Hewit,  5  Wend.,  257.  There  may  be, 
and  I  think  there  is  some  difficulty  in  main- 
taining the  distinction  above  alluded  to,  upon 
298*J*sound  and  consistent  reasoning,  with- 
out impugning  the  course  of  argument  to  be 
found  in  the  opinions  of  some  of  the  learned 
judges  delivered  in  this  court  upon  the  Statute 
of  Limitations ;  but  it  will  be  seen,  after  the 
most  critical  examination  of  cases,  that  such 
distinction  has  been  steadily  maintained  in  the 
result  of  all  those  opinions.  Sand*  v.  Oelston, 
15. Johns.,  511;  Purdyv.  Austin,  3  Wend.,  187; 
Hancock  v.  Bliss,  7/d.,267;  Patterson  v.  Choate, 
Id.,  445. 

New  trial  denied. 

Bill  of  exceptions— Only  points  exeepted  to  will  he 
considered.  Cited  in— 11  Wend.,  563. 

Statute  of  Limitations— Manner  of  pleading— Ad- 
mission of  debt  and  promise  to  pay  takes  case  out  of. 
Cited  in— 15  Wend.,  289  ;  16  Wend.,  477  ;  9  N.  Y..  93  ; 
54  N.  Y.,  426  (13  Am.  Rep.,  609) ;  4  Barb.,  174 ;  6  Barb., 
587 ;  15  Barb.,  182  ;  21  Barb.,  358 ;  32  Barb.,  143 :  36 
Barb.,  631 ;  23  How.  Pr.,  142 ;  9  Abb.  Pr.,  282  ;  2  E.  D. 
8.,  115. 

Witness— Interest  disqualifies.  Cited  in— 20  Wend., 
218 ;  3  Leg.  Obs.,  65. 

Also  cited  in-2  Leg.  Obs.,  385. 


MILLARD  v.  JENKINS. 

Action  against  Justice  for  False  Return  on  Ap- 
peal— Liability  of— Fraudulent  Intent. 

In  an  action  against  a  justice  for  a  false  return  on 
an  appeal  from  a  judjrment  rendered  by  him,  in 
consequence  of  which  the  appeal  is  quashed,  to  en- 
title the  plaintiff  to  sustain  his  action,  he  must  show 
that  had  such  appeal  riot  been  quashed,  he  would 
have  grot  rid  of  the  judgment  against  him. 

Where  a  verdict  in  a  justice's  court  was  rendered 
near  midnight  of  the  19th  day  of  a  month,  and  the 
justice  on  the  next  day  entered  judgment  as  of  the 
20th,  and  the  party  against  whom  judgment  was 
given  appealed,  reciting  in  his  appeal  bond  the  judg- 
ment as  rendered  on  the  20th,  and  the  justice  sub- 


NOTE.— Judicial  officers— Personal  liability  of.  For 
full  discussion,  see  Henderson  v.  Brown,  I  Cai.,  92, 
note;  Seaman  v.  Patten,  2  Cai..  312,  note;  Yates  v. 
Lansing,  9  Johns.,  395.  note;  Wallsworth  v.  McCul- 
lough,  10  Johns.,  94,  note. 
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sequently  in  his  return  to  the  C.  P.  stated  the  cir- 
cumstances, and  that  the  judgment  was  rendered 
on  the  19th,  in  consequence  of  which  the  appeal  was 
quashed,  it  was  held,  that  no  action  lay  against  the 
Justice  for  a  false  return  ;  nor  for  fraudulently  mis- 
leading the  party,  there  being  no  evidence  of  a 
fraudulent  intent. 

ERROR  to  the  Onondaga  C.  P.  Millard  sued 
Jenkins  in  a  justice's  court  for  a  false  re- 
turn made  to  the  Onondaga  C.  P.,  on  an  ap- 
peal by  Millard,  from  a  judgment  against  him, 
rendered  by  Jenkins,  as  a  justice  of  the  peace, 
in  a  suit  in  favor  of  S.  Hall  and  J.  McClure. 
The  falsity  of  the  return  was  alleged  to  con- 
sist in  stating  that  the  judgment  was  rendered 
on  the  19th,  instead  of  the  20th  day  of  Feb., 
1828,  in  consequence  of  which  the  appeal  was 
quashed,  for  the  reason  that  the  appeal  bond, 
which  stated  the  day  of  the  rendition  of  the 
judgment  to  be  the  20th,  did  not  truly  recite 
the  judgment.  The  appeal  was  quashed  by 
the  C.  P. ,  after  a  mandamus  from  the  Supreme 
Court,  and  Millard  was  subjected  to  the  costs 
of  the  C  P.,  and  of  the  mandamus,  and  to  the 
payment  of  the  judgment  rendered  by  the  de- 
fendant. *A11  these,  facts  were  set  [*299 
forth  in  Millard's  declaration,  in  which  the  de- 
fendant was  charged  with  having  fraudulent- 
ly altered  the  date  of  the  judgment,  after  the 
entry  of  the  appeal,  and  the  return  was  alleged 
to  be  false  and  untrue.  The  defendant  pleaded 
not  guilty  ;  the  cause  was  tried,  and  the  plaint- 
iff had  a  verdict  for  $25 ;  upon  which  the  jus- 
tice rendered  judgment,  and  the  defendant  ap- 
pealed to  the  C.  P.  of  Onondaga.  On  the  tri- 
al in  that  court,  the  return  of  the  defendant, in 
the  suit  of  Hall  and  McClure  against  Millard, 
was  produced  ;  in  it  was  stated  that  a  trial  was 
had  Feb.  19  ;  that  the  jury  found  a  verdict  for 
the  plaintiff  for  $50  damages,  and  that  he 
thereupon  gave  judgment  that  the  plaintiffs 
recover,  etc.  A  second  return  was  also  pro- 
duced, which  had  been  called  for  by  rule  ob- 
tained by  Millard,  in  which  the  justice  stated 
"That  said  cause  was  tried  and  a  verdict  ren- 
dered therein  on  the  nineteenth  day  of  Febru- 
ary ;  that  I  made  a  minute  in  the  notes  which 
I  took  at  said  trial,  immediately  on  the  bring- 
ing in  of  the  verdict  of  the  amount  thereof; 
that  the  judgment  is  entered  upon  my  docket 
as  of  the  19th  of  February,  though  in  point  of 
fact  the  entry  was  not  made  till  the  morning  of 
the  twentieth.  I  then  informed  the  counsel 
for  the  defendant  that  the  appeal  bond  should 
describe  the  judgment  as  rendered  on  the  nine- 
teenth, that  being  the  day  on  which  I  received 
the  verdict  of  the  jury,  and  on  which  I  sup- 
posed the  judgment  should  bear  date.  The 
costs  were  taxed  by  me  on  the  morning  of  the 
twentieth  of  February."  It  was  then  proved 
that  the  jury  in  the  cause  against  Millard  ren- 
dered their  verdict  Feb.  19,  about  midnight ; 
that  Jenkins  was  requested  forthwith  to  tax 
the  costs,  and  to  render  judgment,  so  that  the 
defendant  might  draw  an  appeal  bond,  and  fin- 
ish the  making  an  appeal.  Jenkins  declined 
to  do  so,  and  said  he  should  not  render  judg- 
ment until  the  next  morning  ;  at  which  time 
the  defendant  and  his  attorney  attended;  Jenk- 
ins taxed  the  costs  and  made  an  entry  in  his 
docket  that  the  judgment  was  rendered  Feb. 
20;  whereupon  the  attorney  filled  up  an  appeal 
bond,  reciting  the  judgment  as  of  Feb.  20, 
which  was  duly  executed,  approved  bythejus- 
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tice,  and  left  with  him.  Afterwards,  on  the 
3OO*J  *same  day,  Jenkins  informed  the  de- 
fendant and  his  attorney  that  he  had  been  ad 
vised  that  the  judgment  must  be  dated  back  to 
Feb.  19.  The  attorney  told  him  he  had  a  right 
to  enter  it  at  any  time  within  four  days,  and 
that  having  entered  it  as  of  the  20th,  and  the 
bond  having  been  received  and  approved,  he 
had  no  right  to  alter  it ;  to  which  the  justice 
answered  that  he  would  let  the  judgment  stand 
as  it  was,  and  not  alter  it ;  that  it  then  bore 
date  the  20th,  with  the  bond,  and  he  would  let 
it  remain  so  ;  upon  which  the  parties  separated. 
The  plaintiff,  Millard,  then  proved  several  bills 
of  costs  paid  by  him,  in  consequence  of  the 
quashing  of  the  appeal,  which,  with  the  judg- 
ment rendered  by  the  defendant  Jenkins, 
amounted  to  the  sum  of  $157.  The  plaintiff 
having  rested,  the  C.  P.  nonsuited  him,  and  he 
sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in  er- 
ror. 

By  the  Court,  Savage,  Ch.  J.  So  far  as  the 
plaintiff  attempted  to  recover  on  the  ground 
of  a  false  return,  the  C.  P.  undoubtedly  de- 
cided correctly.  The  first  return  stated  the  ver- 
dict Feb.  19,  and  judgment  thereon,  and  left 
it  as  a  legal  inference  that  the  judgment  was 
rendered  on  the  same  day  that  the  verdict  was 
brought  in.  The  additional  return  stated  the 
facts  as  they  took  place,  from  which  it  was  ad- 
judged by  this  court  that  the  judgment  was  of 
course  immediately  consequent  upon  the  ver- 
dict, and  was  a  judgment  of  the  19th. 

But  the  ground  of  complaint  which  remains 
is  this,  that  the  justice  did,  in  fact,  render  and 
enter  a  judgment  upon  the  20th  day  of  Febru- 
ary ;  that  he  knew  the  defendant  wished  to 
state  the  date  of  the  judgment  correctly  in  his 
appeal  bond,  and  after  the  bond  had  been  made 
to  correspond  with  such  date.and  was  approved 
by  him,  he  altered  the  entry  in  his  docket  in 
such  manner  as  to  defeat  the  appeal.  The  wit- 
ness states  that  in  a  conversation  with  the  jus- 
tice on  the  point  of  the  correctness  of  the  en- 
try, the  justice  assured  him  that  it  should  re- 
30 1*]  main  *as  a  judgment  of  the  20th.  Now 
whether  this  entry  was  right  or  wrong  is  not 
material  to  the  present  inquiry,  if,  in  conse- 
quence of  the  subsequent  alteration  in  the  date, 
the  plaintiff  failed  in  sustaining  his  appeal. 
But  it  is  the  justice's  return  by  which  the  rights 
of  the  parties  are  to  be  affected,  and  not  the 
entry  in  the  docket,  provided  there  is  a  variance 
between  them.  As  to  the  question,  on  which 
day  the  judgment  was  in  contemplation  of  law 
renderea,  there  can  be  no  doubt  that  it  must 
be  on  the  same  day  when  the  verdict  is  ren- 
dered ;  and  the  facts  on  that  subject  were 
spread  before  the  court.  The  real  ground  of 
action,  if  any,  which  the  plaintiff  has,  is,  that 
the  justice  fraudulently,  if  it  was  fraudulently 
done,  induced  the  plaintiff  to  give  a  wrong 
description  of  the  date  of  the  judgment.  I 
doubt  whether  this  is  distinctly  stated  as  the 
ground  of  action,  but  if  it  is,  no  fraudulent  in- 
tent is  proved.  There  seems  to  have  existed  a 
mutual  mistake  between  the  justice  and  the 
counsel  for  the  plaintiff  in  error  as  to  the  right 
of  a  justice  to  take  four  days  after  verdict, 
within  which  to  render  a  judgment.  I  appre- 
hend, therefore,  the  court  below  were  correct. 
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Another  point  was  taken  on  the  argument 
which  seems  to  me  also  to  be  sound;  that  is, 
that  it  was  not  shown  that  there  was  any  error 
committed  by  the  justice  which  could  have 
been  corrected  on  appeal.  In  an  action  for  a 
false  return,  it  should  appear  that  the  plaintiff 
was  injured  by  the  return  made.  In  a  suit  for 
an  escape  or  rescue  at  common  law,  the  plaint- 
iff must  show  a  good  cause  of  action  against 
the  party  rescued  or  escaping.  In  an  action 
for  a  false  return  to  a  certiorari,  it  must  appear 
to  the  court  that  the  party  sustained  an  injury 
in  consequence  of  the  falsity  of  the  return.  ID 
this  case  how  could  the  jury  say  that  upon  the 
testimony  before  them  the  plaintiff  had  sus- 
tained $157 damages?  Had  the  appeal  not  been 
quashed  the  judgment  of  the  justice  might  have 
been  sustained,  and  the  present  plaintiff  might 
have  sustained  even  heavier  damages  than 
those  to  which  he  has  been  subjected.  The 
evidence  did  not  go  far  enough  and,  therefore, 
the  nonsuit  was  right. 

Judgment  affirmed,  with  double  costs. 

Distinguished-78  N.  Y.,  29. 

Explained— 25  Hun,  541. 

Cited  in— 11  Wend.,  547  ;  12  Hun,  191. 


*VALENTINE  v.  JACKSON.     [*3O2 

Landlord  and  Tenant — Distress — Rent  must  be 
Certain — Trover  by  Administrator. 

A  landlord  has  no  right  to  distrain  and  sell  the 
goods  of  his  tenant  for  the  use  and  occupation  of 
demised  premises,  unless  the  rent  by  agreement  of 
the  parties  is  certain,  either  in  money  or  services,  or 
is  such  as  may  be  reduced  to  certainty. 

An  administrator  may  bring  trover  in  his  own 
name  for  the  goods  of  his  intestate  converted  pre- 
vious to  the  granting  of  administration,  and  need 
not  declare  in  his  representative  character. 

Citations-2  Selw...  573, 574,  n.  b ;  1  T.  R.,  480 ;  Toll., 
46,  133  ;  11  Vin.,  132,  pi.  22,  25,  26  ;  4  Cow.,  90,  91;  Cro. 
Jac..  113 :  11  Vin.,  130,  tit.  Executors,  pi  7 ;  131,  pi. 
17  ;  1  Chit.,  151 ;  Co.  Litt.,  96 ;  Bac.,  342,  349,  tit.  Dis- 
tress, tit.  Rent :  10  Johns.,  91 ;  20  Com.  L.  R.,  195 :  1 
Selw.,  503;  2  W.  &  M.,  ch.  5;  2  R.  S.,  £04,  sees.  24-26 ; 
1  R.  S.,  747,  sec.  18. 

THIS  was  an  action  of  trover  tried  at  the 
Montgomery  Circuit,  in  Nov.  1830,  before 
the  Hon.    Esek   Cowen,  one  of  the    Circuit 
Judges. 

The  action  was  brought  for  the  taking  in 
Sep.,  1821,  of  a  quantity  of  wheat  and  other 
property  a  few  days  after  the  death  of  one  Luf- 
bury,  from  a  farm  then  lately  occupied  by  him. 
The  plaintiff  took  out  letters  of  administration 
on  the  estate  of  Luf  bury  in  October  following, 
and  commenced  this  suit  in  May,  1827,  in  his. 
own  name,  and  not  in  his  representative  char- 
acter. The  witness  who  proved  the  taking  of 
the  property,  testified  that  he  took  it  by  virtue 
of  a  distress-warrant  for  rent  claimed  by  the 
defendant  to  be  due  to  him;  that  the  property 
was  appraised  and  sold  in  Sep.,  1821;  that  the 
papers  relative  to  the  distress  were  lost,  and 
and  that  he  did  not  remember  the  amount  of 


NOTE.— Landlord  and  tenant— Distress. 

The  right  of  distress  exists  only  where  the  rent  is 
fixed  ana  certain,  or  can  be  rendered  so  by  calcula- 
tion, and  is  payable  at  a  time  certain.  See  Smith  v. 
Colson,  10  Johns.,  91,  note;  see.  also.  Clark  v.  Fraley. 
3  Blackf .,  264;  Dunk  v.  Hunter.  5  Barn.  &  Aid.,  322; 
Marshall  v.  Giles,  2  Const..  S.  C.,637;  Wells  v.  Hor- 
nish,  3  Pa.,  30. 
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rent  claimed  in  the  warrant.  The  defendant 
•objected  to  a  recovery  on  the  grounds:  1.  That 
as  the  property  was  taken  as  a  distress  for  rent, 
trover  would  not  lie;  and  2.  That  the  plaintiff 
should  have  declared  as  administrator,  which 
he  had  not  done.  The  objections  were  over- 
ruled. The  defendant  then  proved  Lufbury's 
occupation  of  the  farm  for  two  years,  and  his 
admission  that  he  held  under  the  defendant 
subject  to  rent,  and  offered  to  prove  the  annual 
value  of  the  farm  to  enable  the  jury  to  deter- 
mine what  would  be  a  reasonable  rent  for  the 
same;  this  evidence  was  objected  to,  and  the 
judge  ruled  that  unless  the  defendant  could 
show  an  agreement  by  Lufbury  to  pay  a  sum 
certain  as  rent,  the  defense  could  not  be  sus- 
tained, wherefore  he  rejected  the  evidence  of- 
fered, and  the  jury  under  his  charge  found  a 
3O3*]  *verdict  for  the  plaintiff.  The  defend- 
ant having  excepted  to  the  decisions  of  the 
judge,  moved  for  a  new  trial. 

Mr.  D.  Cady,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  principal 
questions  presented  are:  1.  Whether  the  plaint- 
iff was  bound  to  declare  as  administrator  of 
Lufbury  to  entitle  him  to  maintain  the  action; 
and  2.  Whether  the  defendant  could  distrain, 
no  fixed  amount  of  rent  having  been  agreed 
upon  by  the  parties.  It  is  well  settled  that  an 
executor  may  maintain  an  action  for  an  injury 
done  to  the  goods  of  his  testator,  before  pro- 
bate or  seizure,  as  the  law  adjudges  the  prop- 
erty of  the  goods  in  him,  immediately  on  the 
•death  of  the  testator.  He  derives  his  title  un- 
der the  will.  The  property  of  the  goods  being 
vested  in  him,  the  right  to  the  possession  nec- 
essarily follows  and,  therefore,  the  suit  may  be 
maintained  in  his  individual  right  without  de- 
•claring  as  executor.  2  Selw.,  573, -574,  n.  6;  1 
T.  R.,~480;  Toll.,  46;  11  Vin.,  132,  pi.  22,  26; 
4  Cow.,  90,  91;  Cro.  Jac.,  113.  This  is  an  in- 
evitable deduction  from  the  fact  of  the  exist- 
ence of  the  right  of  property  and  possession 
•consequent  upon  the  executorship.  It  is  the 
individual  possession,  actual  or  constructive, 
of  the  executor  that  is  violated  by  the  injury 
to  the  property,  and  the  redress  may  be  in  the 
same  capacity.  The  administrator  derives  his 
authority  to  take  the  possession  and  control  of 
the  goods  of  the  intestate  from  the  letter  of 
administration.  Before  this  is  granted,  he  has 
no  right  to  intermeddle  with  the  estate;  but 
when  granted,  it  relates  back  to  the  period  of 
the  death  of  the  intestate.  By  means  of  this 
relation,  which  by  operation  of  law  vests  the 
property  and  consequently  the  possession  of 
the  goods  in  the  administrator,  he  may  main- 
tain an  action  for  an  injury  to  them  after  the 
death  of  the  intestate,  ana  before  letters,  the 
same  as  an  executor,  with  only  this  difference: 
the  latter  may  commence  the  suit  immediately 
upon  the  injury  being  done,  and  before  pro- 
bate; the  former  cannot  until  letters  of  admin- 
istration are  granted.  The  right  of  the  one  ac- 
crues immediately  upon  the  death  of  the  testa- 
304*]  tor,  *and  exists  in  fact  when  the  wrong 
is  done;  the  other  accrues  upon  the  grant  of 
the  letter  of  administration,  and  exists  when 
the  wrong  is  done  only  by  relation.  Both  rights 
are  equally  operative,  and  the  action  for  an  in- 
jury to,  or  destruction  of  the  property  of  the 
WEND.  9. 


deceased,  is  founded  upon  the  possession,  act- 
ual or  constructive,  of  the  individual  executor 
or  administrator  and,  consequently,  may  be 
maintained  in  his  own  name,  without  declaring 
in  his  representative  character.  2  Selw.,  574, 
n.  6;  Toll.,  133;  11  Vin.,  130,  tit.  Executors, 
pi.  7;  Id.,  131,  pi.  17;  Id.,  132,  pi.  22;  Id.,  25; 

1  Chit.,  151. 

The  next  question  is,  whether  the  defendant 
had  the  right  to  distrain,  the  amount  of  the 
rent  not  having  been  fixed  or  certain.  It  is  said 
the  services  or  rent  for  which  the  landlord  or 
lessor  may  distrain,  must  be  certain,  or  such  as 
may  be  reduced  to  certainty,  for  otherwise  he 
cannot  in  his  avowry  recover  damages  for  the 
non-performance  or  non-payment,  as  the  jury 
cannot  determine  what  damage  he  has  sus- 
tained. Co.  Litt.,  96;  Bac.,  342,  tit.  Distress; 
10  Johns.,  91;  20  Com.  Law  R.,  195;  Bac.,  tit. 
Rent.  But  if  a  tenant  holds  of  his  lord  to  shear 
all  his  sheep  feeding  in  a  certain  manor,  this  is 
sufficiently  certain,  as  it  is  easy  to  compute  the 
number,  and  the  expense  to  which  he  is  sub- 
jected in  employing  others  to  do  the  service. 
At  common  law,  distresses  for  rent  in  arrear 
could  not  be  sold,  but  were  detained  as  pledges 
to  enforce  the  payment  if  in  money,  or  per- 
formance if  in  services,  Bacon,  349,  til.  Dis- 
tress; 1  Selw.  N.  P.,  503;  Bac.,  tit.  Rent;  and 
these  pledges  were  held  until  payment  or  per- 
formance, unless  the  tenant  replevied.  which 
shows  sufficiently  the  reason  why  the  rent 
should  be  certain,  and  the  nature  and  degree  of 
certainty  requisite;  for  otherwise  the  tenant 
would  be  unable  to  tender  payment  or  per- 
formance. If  the  rent  is  payable  in  money,  he 
should  be  enabled  to  ascertain  the  sum  to  be 
paid;  if  in  services,  the  extent  to  be  rendered. 
This  he  might  do  if  he  held  forlhe  service  of 
a  certain  number  of  day's  work,  ploughing, 
etc. ,  or  by  any  other  service  certain,  or  which 
could  be  rendered  certain,  as  shearing  all  the 
sheep  on  his  lord's  manor.  This  view  affords 
a  much  more  satisfactory  reason  for  the  cer- 
tainty required  in  the  rent  than  the  one  gen- 
erally *given  in  the  books,  to  wit :  to  [*3O5 
enable  the  landlord  in  the  avowry  to  recover 
damages  before  the  jury  for  non-payment  or 
non-performance  by  the  tenant.  If  before  the 
statute  2  W.  &  M.,  ch.  5,  incorporated  in  the 

2  R.  S.,   504,  sec.  25,   26,  which  authorized 
a  sale  of  the  distress,    the  rent  or  services 
had  been  uncertain  or  contingent,  the  pledge 
would  have  been  perpetual,  as  the  tenant  could 
not  have  redeemed  it  by  payment  or  rendition 
of  service;  and  since  the  statute,  the  landlord 
could  not  sell,  as  it  obviously  contemplates  a 
case  where  the  amount  is  fixed,  the  officer  be- 
ing directed  out  of  the  proceeds  of  such  sale 
to  satisfy  the  rent,  with  costs  and  charges,  and 
pay  the  overplus  to  the  tenant.  By  the  Revised 
Statutes,  when  any  certain  services  or  certain 
rent  reserved  out  of  any  lands  or  tenements, 
shall  not  be  paid  or  rendered  when  due,  the 
person  entitled  thereto  may  distrain  for  the 
same.     1  R.  S.,  747,  sec.  18.     Though  the  Act, 
2  R.  S. ,  504,  sec.  24,  which  directs  the  sale  of 
goods  distrained  for  rent  is  general  in  its  terms, 
yet  I  apprehend  it  must  be  limited  to  a  case  of 
a  fixed  sum  of  rent  due  in  money;  or  if  payable 
in  any  other  way,  the  value  must  be  fixed  by 
the  parties  in  the  lease;  otherwise,  how  could 
the  officer  know  the  Amount  to  be  paid  the 
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landlord?  There  is  no  statute  providing  any 
mode  in  a  case  of  this  kind  of  ascertaining  the 
the  amount,  when  uncertain  or  unliquidated. 
A  distress  in  all  other  instances  must  be  con- 
ducted according  to  the  common  law,  and  be 
held  as  a  pledge  until  redeemed  by  the  pay- 
ment or  rendition  of  service,  as  the  case  may 
be.  If  any  other  argument  was  necessary  to 
support  this  view,  it  might  be  drawn  from  the 
provision  in  the  statute,  which  requires  the 
officer,  immediately  upon  making  the  distress, 
to  give  notice  thereof  to  the  tenant,  with  the 
cause  of  such  distress,  and  the  amount  of  rent 
due.  2  R.  S.,  504,  sec.  24. 
New  trial  denied. 

Rent,  certain  and  uncertain— When  landlord  may 
distrain  for.  Cited  in  2  Hill,  649;  5  Sandf..  52. 

Administrator— Action  by— Title  of,  relates  back  to 
death  of  intestate.  Cited  in  22  Hun,  406;  31  Hun,  237; 
19  Barb.,  480;  28  Barb.,  571;  47  Barb.,  525;  11  How.  Pr., 
15;  24  How.  Pr.,  269;  27  How.  Pr.,  502 ;  2  Kob.,  608  ;  35 
Ind.,  454. 


3O6*]  *LIVINGSTON 

v. 
OSTRANDER  ET.  AL. 

Pleading — Replications. 

A  replication  to  a  plea  of  non  assumpsit infra,  etc. 
that  within  six  years  before  the  commencement  of 
the  suit  the  defendant  promised,  etc.  stating  the  day 
on  which  the  capias  issued,  without  showing  its  re- 
turn, or  connecting  it  with  subsequent  process,  is 
good ;  such  allegation  of  the  issuing  of  the  capias 
being  mere  surplusage. 

It  is  only  when  the  suing  out  a  capias  to  save  the 
statute  is  replied,  that  it  is  necessary  to  set  forth  the 
return,  and  by  regular  continuances  connect  the 
first  with  the  subsequent  process  on  which  the  de- 
fendant is  arrested ;  where  the  plaintiff  relies  on  a 
new  promise,  the  time  of  the  commencement  of  the 
suit  is  matter  of  evidence  and  need  not  be  pleaded. 

Citations— 3  Wend.,  473 ;  5  Wend..  63. 

TiEMURRER  to  replication.  The  plaintiff  de- 
jJ  clared  on  a  note  of  the  ancestor  of  the  de- 
fendants,they  being  sued  as  heirs,  bearing  date 
Oct.  19,  1817,  payable  on  demand.  The  declara- 
tion also  contained  the  common  counts, the  day 
of  the  promise  being  the  same  as  the  date  of  the 
note.  The  defendants  pleaded  non  assumpsit, 
infra,  etc.,  and  aetionon  accrevit  infra,  etc.  The 
plaintiff  replied  to  the  first  plea,  that  this  suit  was 
commenced  by  suing  out  a  capias  Sep.  26,  1825, 
tested  in  August  and  returnable  in  Oct.,  1825, 
directed  to  the  sheriff  of  Herkimer,  and  that 
within  six  years  next  before  the  commencement 
of  the  suit  as  aforesaid,  the  ancestors  promised, 
etc. ;  and  to  the  second  plea,  that  within  six 
years  next  after  the  several  causes  of  action  in 
the  declaration  mentioned  accrued,  to  wit,  Sep. 
26,  1825,  the  plaintiff  commenced  this  suit  by 
issuing  a  capias,  tested  and  returnable  as  above, 
and  that  the  several  causes  of  action,  etc.  ac- 
crued to  the  plaintiff  within  six  years  next  be- 
fore the  suing  out  of  the  said  capias.  The  de- 
fendants demurred  to  these  replications,  as- 
signing for  causes  specially  that  the  pleas  tender 
immaterial  issues,  that  it  is  not  averred  that  the 
capias  was  delivered  to  the  sheriff,  or  that  it 
was  returned,  etc.,  etc.  The  plaintiff  joined  in 
demurrer. 

Mr.  D.  Cady.  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

3O7*]  *By  t/te  Court,  Savage,  Ch.  J.  The 
replications  in  this  case  do  not  purport  to  be  rep- 
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lications  of  a  writ  sued  out  to  save  the  statute. 
In  such  cases,  the  replication  states  a  writ  is- 
sued within  6  years  after  the  promise  made  or 
action  accrued,  and  shows  the  first  writ  re- 
turned, and  regular  continuances  down  to  the 
process  upon  which  the  defendant  was  arrested; 
but  these  are  no  more  than  the  common  repli- 
cations, and  what  is  said  about  the  suit  being 
commenced  by  capias  issued  Sep.  26,  1825,  is 
mere  surplusage.  Had  that  been  omitted,  the 
replications  would  have  been  perfect;  no  issue 
is  tendered  or  can  be  taken  upon  the  commence- 
ment of  the  suit,  nor  is  it  at  all  material,  for 
the  plaintiff  relies  on  a  subsequent  promise 
made  as  he  says  within  6  years  before  the  com- 
mencement of  the  suit.  This  averment  was 
unnecessary  and  improper,  if  the  suing  out  a 
writ  within  6  years  had  been  relied  on.  In  such 
cases  no  new  promise  is  pretended.  Here  the 
plaintiff  relies  on  a  new  promise;  and  when  his 
suit  was  commenced,  is  matter  of  evidence. 
The  replications,  though  informal,  are  sub- 
stantially good.  See  3  Wend.,  473  ;  5  Id.,  63. 
Judgment  for  plaintiff ,  with  leave  to  defendant 
to  rejoin  on  terms. 

Cited  in-12  N.  Y..  637 ;  3  Barb.,  127  ;  2  Abb.  Pr., 
276  ;  2  E.  D.  S.,  118. 


BORST0.  GRIFFIN. 

Dower — Ejectment  for  after  Assignment  by  Ad- 
measurers — Pleading. 

Where  dower  has  been  assigned  by  admeasurers 
appointed  by  the  surrogate,  and  ejectment  is 
brought  for  the  recovery  of  possession  of  the  prem- 
ises, the  plaintiff  is  not  bound  to  declare  by  demand- 
ing the  one  undivided  third  part,  etc.,  but  may  de- 
mand the  specific  lands  admeasured. 

Where,  however,  in  such  case  an  undivided  third 
part  isdemanded.and  the  plaintiff  on  the  trial  shows 
her  right  to  dower  independent  of  the  admeasure- 
ment, and  also  shows  that  such  admeasurement  was 
had  on  due  notice  to  the  defendant,  and  a  verdict  is 
rendered  for  the  specific  portion  assigned  as  dower, 
the  court  will,  after  verdict,  permit  an  amendment 
of  the  declaration,  and  will  not  send  back  the  par- 
ties to  a  new  trial. 

Citations— 2  R.  S., 303,  sec.  2,  sub.  2:  307,  sec.  30,  sub. 
6:  311;  424,  sec.  1;  425,  sec.  8;  488;  491,  sees.  17,  18. 

THIS  was  an  action  of  ejectment  for  dower, 
tried  at  the  Schoharie  Circuit  in  Nov., 
1830,  before  the  Hon.  James  Vanderpoel,  one 
of  the  Circuit  Judges. 

*The  plaintiff,  in  her  declaration,  [*3O8 
claimed  an  undivided  third  part  of  the  north 
half  of  a  certain  lot  of  land,  as  her  reasonable 
dower,  as  the  widow  of  William  Borst,  de- 
ceased, late  her  husband.  She  showed  title  in 
her  husband,  and  proved  that  Nov.  16,  1829,  34 
acres  of  land,  part  of  tne  north  half  of  the  said 
lot,  were  assigned  to  her  by  metes  and  bounds, 
as  her  dower  in  the  same,  by  ad  measurers  ap- 
pointed by  the  surrogate  of  Schoharie,  in  pur- 
suance of  her  petition,  on  notice  to  the  defend- 
ant, whose  report  was  duly  filed  Dec.  8,  1829. 
This  action  was  commenced  in  May,  1830.  The 
defendant  asked  that  the  plaintiff  be  nonsuited, 
on  the  ground  that  by  her  own  showing  she 
was  not  entitled  to  recover  what  she  demanded ; 
her  claim  ought  to  have  been  limited  to  the 
specific  lands  assigned  to  her  as  dower.  The 
judge  refused  to  nonsuit  the  plaintiff,  and  di- 
rected the  jury  to  find  a  verdict  for  her  for  the 
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34  acres  admeasured  and  set  off  to  her  by  the 
admeasurers;  who  found  accordingly.  The  de- 
fendant asks  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  motion  for  a  nonsuit  should  have  been 
sustained;  instead  of  granting  it,the  judge  ren- 
dered the  proceedings  still  more  incongruous 
by  directing  a  verdict  for  a  specific  quantity, 
when  by  the  declaration  an  undivided  share 
was  demanded. 

Mr.  B.  T.  Butler,  for  the  plaintiff.  By  the 
Revised  Statutes  the  action  of  dower  is  abol- 
ished and  ejectment  is  substituted.  2  R.  S., 
343,  sec.  24;  Id.,  303,  sec.  2.  Where  the  lat- 
ter action  is  brought  for  the  recovery  of  dower, 
it  is  required  that  the  declaration  shall  state 
that  the  plaintiff  was  possessed  of  the  one  un- 
divided third  part  of  the  premises  as  her  rea- 
sonable dower.  2  R.  8.,  304,  sec,  10.  The  en- 
try of  the  verdict  in  the  manner  it  was  made 
was  supposed  to  be  authorized  by  the  provis- 
ion contained  in  sec.  30,  sub.  5,  p.  307.  It  is 
admitted  there  is  a  discrepancy  between  the 
several  provisions  of  the  statute;  the  plaintiff 
framed  her  declaration  as  required  by  the  stat- 
ute, and  yet  could  recover  only  the  share 
which  had  been  allotted  to  her.  If  the  court 
are  satisfied  that  the  substantial  rights  of  the 
parties  have  been  passed  upon,  they  perhaps 
3O9*]will  permit  an  amendment  *of  the  dec- 
laration by  having  the  specific  part  of  the 
premises  stated  which  were  admeasured  to  the 
plaintiff,  or  will  authorize  a  suggestion  on  the 
record  which  shall  make  the  present  suit  and 
verdict  conclusive  between  the  parties. 

Mr.  Reynolds,  in  reply,  denied  that  the 
plaintiff  was  bound  to  declare  in  the  form  pre- 
scribed by  sec.  10.  She  had  her  dower  as- 
signed to  her,  and  if  withheld,  might,  like 
every  other  person  entitled  to  the  possession  of 
land,  bring  her  ejectment;  her  right  of  posses- 
sion having  been  adjudged  by  the  proceedings 
before  the  Surrogate.  She,  therefore,  need 
not  have  pursued  the  form  prescribed  to  a  wid- 
ow demanding  her  dower.  If  a  new  trial  is 
granted,  the  court  may  give  permission  to  the 
plaintiff  to  amend;  but  the  pleadings  are  never 
altered  after  a  trial,  to  conform  to  the  proofs. 
Besides,  how  can  it  be  known  to  the  court  but 
what  the  defendant  has  a  perfect  defense;  he 
may  have  reposed  himself  upon  his  objection 
in  the  full  confidence  that  it  would  be  sus- 
tained by  this  court. 

By  the  Court,  Nelson,  J.  The  only  diffi- 
culty in  this  case  arises  out  of  some  of  the  pro- 
visions of  the  Revised  Statutes  applicable  to 
this  action.  2  R.  S.,  303.  sec.  2,  sub.  2,  sub- 
stitutes this  action  in  the  place  of  the  old  rem- 
edy unde  nihil  habet,  and  the  10th  section  re- 
quires that  the  declaration  "  shall  state  that 
the  plaintiff  was  possessed  of  the  one  undivid- 
ed third  part  of  the  premises  as  her  reasonable 
dower,"  etc.  The  6th  sub.  of  sec.  30,  p.  307, 
provides  if  the  verdict  in  ejectment  be  for  an 
undivided  share  or  interest  in  the  premises 
claimed,  it  shall  specify  such  share  or  interest; 
and  the  55th  sec.  p.  311,  provides  for  the  ad- 
measurement of  dower  after  such  verdict,  if  it 
has  not  before  been  assigned,  under  which  the 
court  appoint  commissioners  to  make  admeas- 
urement of  dower.  The  statutes  also  provide 
for  the  admeasurement  of  dower  before  the 
WEND.  9. 


surrogate,  2  R.  S.,  488,  etc.;  and  the  17th  sec- 
tion, p.  491,  makes  such  admeasurement  bind- 
ing and  conclusive  upon  the  widow  and  par- 
ties who  had  notice  of  the  proceedings  accord- 
ing to  statute  as  to  the  location  and  extent  of 
the  widow's  right  of  dower;  and  the  18th  sec- 
tion gives  her  the  action  of  ejectment  to  re- 
cover the  possession  of  the  lands  so  admeas- 
ured to  her  *f or  dower.  Where  there  [*3 1 0 
has  been  no  admeasurement,  the  widow  de- 
clares for  and  recovers  an  undivided  third  part, 
and  the  court  assign  the  dower;  where  dower 
has  already  been  assigned,  she  recovers  the 
specific  port  ion  assigned;  and  in  the  latter  case, 
it  was  supposed  by  the  attorney  for  the  plaint- 
iff that,  under  the  broad  and  unqualified  pro- 
vision in  the  10th  section, the  declaration  must 
be  for  one  undivided  third  part  of  the  lot.  It 
was  the  intent  of  the  several  provisions  of  the 
Revised  Statutes  regulating  the  action  of  eject- 
ment, among  other  things  no  doubt,  that  the 
recovery  and  verdict  should  be  in  conformity 
to  the  estate  or  title  set  up  in  the  declaration; 
and  hence  the  difficulty  in  sustaining  the  ver- 
dict in  this  case. 

Before  the  remedy  was  changed  by  the  re- 
vised statutes  to  recover  dower  assigned,  the 
action  of  ejectment  would  lie  to  recover  pos- 
session after  admeasurement,  17  Johns.,  123; 
5  Cow.,  168,  and  the  17th  and  18th  sections,  2 
R.  S.,  491,  are  but  an  enactment  of  the  law  as 
it  had  been  decided  by  this  court.  Without 
the  statute  which  substitutes  the  action  of  eject- 
ment for  the  old  writ  unde  nihil  habel,  it  would 
have  been  the  appropriate  remedy  in  the  case 
now  under  consideration,  and  may  still  be  sus- 
tained without  regard  to  those  provisions  which 
refer  specially  to  the  action  of  ejectment  when 
brought  to  recover  dower.  These  provisions 
were  obviously  made  with  reference  to  the  sub- 
stituted action  to  recover  dower  before  ad- 
measurement, though  in  terms  they  are  broad 
enough  to  embrace  the  action  in  every  case 
where  dower  is  the  subject  of  litigation,  wheth- 
er assigned  or  not.  The  plaintiff,  then,  might 
and  should  have  declared  for  the  specific  prem- 
ises assigned  to  her,  and  conformed  her  pro- 
ceedings to  those  in  the  ordinary  action  of 
ejectment.  By  so  doing,  the  verdict  would  have 
been  in  pursuance  of  the  declaration  and  of 
the  statute.  2  R.  S.,  307,  sec.  30,  sub.  4,  7,  p. 
491,  sees.  17,  18. 

Can  we  amend  the  declaration  without  grant- 
ing to  the  defendant  the  privilege  of  answer- 
ing over,  and  subjecting  the  plaintiff  to  the  ex- 
pense and  trouble  of  a  new  trial?  I  am  of  opin- 
ion we  can.  The  court  in  which  any  action  is 
pending  have  power  to  amend  any  pleading, 
either  in  form  or  substance.  2  R.  S.,  424,  sec. 
1.  If  made  to  any  pleadings  in  matter  of 
substance,  the  adverse  party  must  be  allowed  to 
*answer  the  pleading.  Id.,  sec.  2.  The  [*31 1 
omissions,  imperfections,  defects,  etc.,  in  the 
preceding  seven  sections  enumerated,  "and  all 
others  of  the  like  nature,  not  being  against  the 
right  and  justice  of  the  matter  of  the  suit,  and 
not  altering  the  issue  between  the  parties  or  the 
trial, shall  be  supplied  and  amended  by  the  court 
where  the  judgment  shall  be  given,"  etc.  Id., 
425, sec.  8.  Now  it  is  obvious  the  question  raised 
in  this  case  is  one  entirely  of  form, and  the  ma- 
terial issue  after  the  amendment  of  the  declara- 
tion will  be  the  same  as  that  which  has  already 
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been  tried,  to  wit,  is  the  plaintiff  entitled  to 
dower  out  of  the  lot  or  premises  in  question  ? 
The  amendment  of  the  declaration  will  not 
substitute  a  different  lot  or  parcel  of  land,  and 
so  far,  therefore,  as  right  or  title  is  concerned, 
the  question  must  be  the  same;  it  will  define 
specifically  the  land  demanded,  instead  of  de- 
scribing it  as  an  undivided  third;  the  premises 
•will  be  the  same,  the  quantity  and  kind  of  in- 
terest the  same.  It  may  be  said  that  if  the 
verdict  in  this  case  had  been  in  conformity  to 
the  declaration,  to  wit:  for  an  undivided  one 
third,  the  defendant  would  have  had  the  op- 
portunity of  contesting  the  assignment  under 
the  55th  section,  2  R.  S.,  311.  That  is  true; 
but  it  is  here  shown  he  has  already  had  that 
opportunity  in  the  proceedings  before  the  sur- 
rogate. 

It  was  said  on  the  argument,  that  it  is  fair 
to  presume  that  the  defendant,  rely.ing  on  the 
objection  taken  at  the  trial,  and  which  the 
<;ourt  consider  sound,  omitted  to  bring  forward 
any  other  objection  or  defense  that  he  might 
have  had.  If  this  argument  could  be  applica- 
ble to  cases  where  the  objection  at  the  circuit 
was  merely  one  of  form,  and  tenable  as  such, 
then  the  statute  of  amendments  would  be  nu- 
gatory,for  it  may  be  urged  with  the  same  force 
in  every  case  as  in  this,  in  which  an  amend- 
ment is  contemplated  by  the  Act  after  verdict. 
The  true  answer  to  this  objection  is,  that  it 
must  be  confined  to  cases  where  the  objection 
taken  at  the  trial  is  one  of  substance,  and  not 
within  the  Statute  of  Amendments.  In  all 
other  cases  the  party  omits  the  introduction  of 
his  defense  on  the  merits,  at  the  peril  of  an 
amendment  under  the  Act.  Any  other  con- 
struction would  be  a  virtual  repeal  of  the  Act. 

New  trial  denied. 

Cited  in-12  Wend.,  139;  15  Wend.,  411 ;  17  Wend., 
SO,  113:  19  Wend.,  542;  6  Barb.,  131. 


312*]  *FORD0.  C.  &J.  ANDREWS. 

Bankruptcy — Discharge — Action  by  Accommo- 
dation Indorser  for  Money  Paid  Subsequent  to 
Discharge,  not  Barred — Construction  of  Stat- 
ute. 

A  discharge  obtained  by  an  insolvent  debtor  from 
All  bis  debts,  is  no  bar  to  an  action  by  an  accommo- 
dation indorser  for  money  paid  by  him  subsequent 
to  the  discharge,  in  satisfaction  of  a  note  made  by 
the  insolvent. 

The  provision  in  the  Revised  Statutes  that  such 
discharge  may  be  pleaded  in  bar  of  any  action -in- 
curred by  the  insolvent,  in  consequence  of  the  pay- 
ment by  any  party  to  such  note  of  the  money  there- 
by secured,  whether  such  payment,  be  made  prior 
or  subsequent  to  the  execution  of  the  assignment 
by  the  Insolvent,  applies  to  future  contracts,  and 
not  to  contracts  made  previous  to  the  statute  go- 
ing into  operation. 

Citations— 1  Johns.  Cas.,  73 :  2  Cai.  Cas.,  310 :  2  R. 
8..  15,  22,  sec.  30 :  Laws  of  1819,  p.  118,  sec.  11.  32. 

"HEMURRER  to  plea.  The  plaintiff  declared 
\J  in  aoftumpnit  specially,  that  for  the  accom- 
modation of  the  defendants  he  indorsed  a  note 
drawn  by  them,  dated  July  24,  1828,  payable 


NOTE.— Insolvency -Dinc.harge— Effect  of,  an  a  bar. 
See  Kip  v.  Bank  of  New  York,  10  Johns.,  63,  note. 
Frost  v.  Carter,  1  Johns.  Cas.,  73:  2  Cai.  Cas.,  311. 
Buel  V.Gordon.  8  Johns.,  120;  Lansing  v.  Prender- 
gast,  9  Johns.,  127;  Ainslie  v.  Wilson,  7  Cow.,  662. 
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in  90  days,  which  he  had  been  compelled  to 
pay.  and  did  pay  Jan.  1,  1831,  to  the  Jefferson 
County  Bank,  where  the  note  had  been  dis- 
counted for  the  benefit  of  the  defendants.  Va- 
rious pleas  were  put  in  by  the  defendants;  and 
among  them  was  a  plea  that  Oct.  21,  1830,  I. 
Andrews  duly  obtained  a  discharge  as  an  in- 
solvent debtor,  from  all  debts  owing  by  him. 
The  discharge  was  granted  by  a  commissioner 
authorized  to  grant  such  discharges,  under 
that  portion  of  the  statute  which  treats  of  ' '  vol- 
untary assignments  made  pursuant  to  the  ap- 
plication of  an  insolvent  and  his  creditors." 
To  this  plea  the  plaintiff  demurred, and  the  de- 
fendant joined  in  demurrer. 

Mr.  T.  C.  Chittenden,  for  defendant.  By 
the  Revised  Statutes  the  discharge  obtained  by 
the  defendant  may  be  pleaded  in  bar  of  any  ac- 
tion upon  any  contract  made  by  him  since  Apr. 
12,  1813.  within  this  State ;  and  in  bar  of  any 
action  upon  any  liability  of  such  defendant, 
incurred  by  making  or  indorsing  any  promis- 
sory note  or  bill  of  exchange  previous  to  the 
execution  of  his  assignment ;  or  incurred  by 
him  in  consequence  of  the  payment  by  any 
party  to  such  note  or  bill  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether 
such  payment  be  made  prior  or  subsequent  to 
the  execution  of  the  assignment  by  such  defend- 
ant. 2  R.  S.,  22,  sec.  32.  This  statute  era- 
braces  *all  contracts  made  by  the  in-  [*313 
solvent  since  Apr.  12,  1813,  as  it  is  expressly 
declared  to  be  a  revisal  and  continuation  of  the 
Act  entitled  "An  Act  for  Giving  Relief  in 
Cases  of  Insolvency,"  passed  on  that  day. 

Mr.  W.  D.  Ford,  in  person,  contra. 

By  the  Court,  Savage,  Oh.  J.  The  only 
question  is  whether  this  plea  is  a  bar  to  the 
plaintiff's  action  against  Ira  Andrews  ?  This 
very  question  was  decided  in  Frost  v.  Carter,  1 
Johns.  Cas.,  73  ;  S.  C.,  2  Cai.  Cas.,  310.  The 
plaintiff  there  had  indorsed  a  note  for  the  de- 
fendant ;  it  was  not  paid,  and  the  plaintiff  was 
charged  as  indorser.  The  defendant  was  dis- 
charged under  the  Insolvent  Act,  and  after- 
wards the  plaintiff  paid  $3,000,  took  up  the 
note,  and  brought  his  suit  to  recover  the  money 
so  paid.  The  Insolvent  Act  then  in  force  was 
the  Act  of  Mar.  21,  1788,  by  which  the  dis- 
charge operated  upon  all  debts  due  at  the  time 
of  the  assignment  of  the  insolvent's  estate,  and 
such  as  were  contracted  before  that  time,  though 
payable  afterwards.  It  was  held  that  until  the 
indorser  had  paid  the  money  and  taken  up  the 
note, he  could  not  be  said  to  have  a  certain  and 
ascertained  debt  due  to  him  from  the  defend- 
ant ;  of  course  could  not  receive  from  the  as- 
signees any  dividend  of  the  insolvent's  estate; 
that  the  plaintiff's  debt  accrued  subsequently 
to  the  discharge,  and  in  consequence  of  the 
payment  of  the  money  and,  therefore,  the  dis- 
charge was  no  bar  to  a  recovery.  The  facts  in 
this  case  are  similar,  and  the  Insolvent  Act  of 
1813,  which  was  in  force  when  the  note  was 
executed,  is  similar  in  its  provisions,  so  far  as 
regards  the  operation  of  the  discharge  to  the 
Act  of  1788.  The  same  rule  is,  therefore,  ap- 
plicable. 

The  defendant's  counsel  has  been  induced  to 
present  this  question  in  consequence  of  the  pro- 
visions on  this  subject  in  the  Revised  Statutes. 
The  article  concerning  voluntary  assignments 
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•(2  R.  S.,  15)  is  declared  to  be  a  revisal  and  con- 
tinuation of  the  Act  of  1813,  and  the  30th  par- 
agraph, 2  R.  S.,  22,  sec.  3O,  declares  that  a  dis- 
•charge  obtained  according  to  the  provisions 
thereof  shall  discharge  the  insolvent  from  all 
debts  due  at  the  time  of  the  assignment,  or  con- 
314*]  tracted  for  before  that  time,  *though 
payable  afterwards,  founded  upon  contracts 
made  since  Apr.  12,  1813.  The  31st  section  re- 
lates to  contracts  to  be  made  after  the  Revised 
Statutes  should  take  effect  as  a  law.  By  it  the 
discharge  is  to  exonerate  the  insolvent  from  all 
liabilities  incurred  by  drawing  or  indorsing  a 
promissory  note  or  bill  of  exchange,  or  in  con- 
sequence of  the  payment  of  the  money  by  any 
party  to  such  instrument,  whether  the  payment 
be  prior  or  subsequent  to  the  assignment  of  the 
insolvent's  estate.  This  section  is  new  in  part; 
the  Act  of  1819,  Laws  of  1819,  p.  118,  sec.  11, 
had  gone  so  far  in  changing  the  law  as  pro- 
nounced according  to  the  construction  of  the 
previous  statutes,  as  to  exonerate  by  the  dis- 
charge the  indorser  of  a  promissory  note, 
though  the  note  had  not  become  due  at  the  time 
of  the  discharge,  and  permitted  the  holder  to 
come  in  for  a  dividend  in  the  same  manner  as 
if  the  bill  was  due.  This  section  extends  the 
protection  of  the  discharge  to  the  maker  as  well 
as  the  indorser  of  a  promissory  note.  The  32d 
section  provides  that  a  discharge  under  this 
article  may  be  pleaded  or  given  in  evidence 
under  the  general  issue  and  notice,  in  bar  of 
any  action  upon  any  contract  made  since  Apr. 
12,  1813,  etc.,  and  in  bar  of  any  action  upon 
any  liability  of  such  insolvent,  incurred  by 
making  or  indorsing  any  promissory  note  or 
bill  of  exchange,  previous  to  the  assignment, 
or  in  consequence  of  the  payment  by  any  party 
to  such  note  or  bill  of  the  money  secured  there- 
by, whether  such  payment  be  made  prior  or 
subsequent  to  the  assignment.  It  is  contended 
by  the  counsel  for  the  defendant  that  by  this 
section  the  discharge  is  a  bar  to  this  action,  the 
•contract  having  been  made  since  Apr.  12, 1813. 
The  principal  object  of  the  32d  section  seems 
to  be  to  declare  how  a  discharge  may  be  made 
evidence  ;  and  if  in  again  declaring  the  effect 
of  the  discharge,  there  is  an  apparent  discrep- 
ancy between  this  section  and  the  preceding 
section,  it  is  the  duty  of  the  court  so  to  construe 
the  different  sections  as  to  give  effect  to  them 
all,  if  that  be  possible.  There  is  no  difficulty 
in  this  case.  If  the  Legislature  had  intended 
that  a  discharge  under  this  article  should  dis- 
charge the  maKer  of  a  note  executed  since  Apr. 
12,  1813,  and  before  this  article  took  effect.then 
the  31st  section  was  entirely  useless  ;  but  by 
315*]  introducing  that  section  it  is  clear  the 
Legislature  intended  that  a  different  rule  should 
prevail,  with  regard  to  future  contracts,  from 
that  which  constituted  the  law  of  previous  con- 
tracts. To  have  applied  the  new  rule  to  pre- 
vious contracts  would  have  been  an  infringe- 
ment of  the  constitutional  inhibition  which  for- 
bids the  impairing  the  obligation  of  a  contract. 
The  Legislature,  no  doubt,  intended  to  say  that 
a  discharge  obtained  under  this  article  should 
be  a  bar,  in  relation  to  previous  contracts,  from 
all  debts  due  at  the  time  of  the  assignment, and 
.as  to  all  notes  made  since  that  article  became 
a  law,  it  should  be  a  bar  to  all  liabilities  in- 
curred by  making  or  indorsing  such  notes  or 
•bills,  or  in  consequence  of  the  payment  of  the 


same  by  a  party  thereto  subsequent  to  the  exe- 
cution of  the  assignment.  This  construction 
gives  effect  to  the  whole  statute,  makes  it  con- 
sistent with  itself,  and  with  the  Constitution, 
and  the  several  adjudications  touching  the  con- 
stitutionality of  laws  affecting  the  obligation  of 
a  contract.  According  to  this  construction,  the 
discharge  in  this  case  is  no  bar  to  the  plaintiff's 
action. 
Judgment  for  plaintiff  on  the  demurrer. 

Cited  In— 12  Wend.,  125 ;  1  Keyes,  597 ;  4  Abb.  App. 
Dec.,  92 ;  13  Hun,  529 ;  27  How.  Pr.,  191 ;  18  Abb.  Pr., 
23;  42  Am.  Dec.,  694  (6  Ark.,  241). 


MILLS  v.  HALL  &  RICHARDS. 

Nuisance,  of  More  than  Twenty  Years  Standing, 
may  be  Abated. 

The  continuance  of  a  nuisance,  created  by  the 
overflowing  of  lands  by  means  of  a  mill-dam  for  20 
years  and  upwards,  although  it  confers  a  right  to 
the  use  of  the  land  flowed,  is  no  defense  to  a  pro- 
ceeding on  the  part  of  the  public  to  abate  it,  or  to  an 
action  by  an  individual  for  special  peculiar  injury 
sustained  by  him  in  consequence  of  it. 

Citations  -8  Cow.,  152, 153 ;  4  Wend.,  9, 25. 

THIS  was  an  action  on  the  case,  tried  at  the 
Essex  Circuit,  in  June,  1830,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 

The  action  was  for  a  nuisance  created  by  the 
erection  and  maintenance  of  a  dam  across  the 
outlet  of  Lake  Paradox,  corrupting  the  atmos- 
phere and  affecting  the  health  of  the  plaintiff 
and  his  family.  In  1825  or  1826,  the  defend- 
ants.or  one  of  them, rebuilt  the  dam  in  question, 
on  the  spot  where  there  had  been  a  dam  since 
1806  or  1807  ;  after  the  rebuilding  of  the  dam, 
*the  fever  and  ague  was  more  common  [*316 
in  that  section  of  the  country  than  it  had  been 
before  ;  whether  attributable  to  the  erection  of 
the  dam  in  question,  or  to  dams  erected  on 
ponds,  the  waters  of  which  empty  into  Lake 
Paradox,  and  bring  down  large  quantities  of 
sawdust,  etc.,  was  submitted  to  the  jury.  On 
the  plaintiff's  resting  his  cause,  the  defendants 
moved  for  a  nonsuit,  on  the  grounds  :  1  That 
the  dam  having  been  continued  at  the  same 
place  for  more  than  20  years,  the  defendants 
were  not  subject  to  an  action  ;  and  2.  That  if 
the  maintenance  of  it  was  a  nuisance,  it  was  a 
public  nuisance,  and  not  the  cause  of  a  private 
action.  The  judge  refused  to  nonsuit  the  plaint- 
iff, and  after  the  testimony  on  both  sides  was 
closed,  charged  the  jury  that  if  they  believed 
that  the  sickness  of  the  plaintiff  and  his  family 
was  caused  in  whole  or  in  part  by  the  continu- 
ance of  the  dam  of  the  defendants, the  plaintiff 
was  entitled  to  their  verdict.  The  jury  found 
for  the  plaintiff  with  $70  damages.  "The  de- 
fendants move  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

Mr.  J.  L.  Viele,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  There  is  uo 
such  thing  as  a  prescriptive  right  or  any  other 
right  to  maintain  a  public  nuisance.  Admit- 
ting that  the  defendants'  dam  has  been  erected 
and  maintained  more  than  20  years,  and  that 
during  the  whole  of  that  period  it  has  ren- 
dered the  adjacent  country  unhealthy,  such 
length  of  time  can  be  no  defense  to  a  proceed- 
ing on  the  part  of  the  public  to  abate  it,  or  to 
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an  action  by  any  individual  for  the  special  and 
peculiar  injury  which  he  may  have  suffered 
from  it.  8  Cow.,  152, 153;  4  Wend.,  9,  25.  If 
the  defendants  have  for  20  years  been  permit- 
ted to  overflow  the  plaintiff's  land  with  their 
mill-pond,  so  far  as  the  injury  to  the  land  is 
concerned,  they  have  by  that  length  of  posses- 
sion acquired  a  right  to  use  it  in  that  manner, 
and  are  not  responsible  in  damages  to  the 
plaintiff.  So  a  man  may  overflow  his  own 
land;  but  if  such  overflow  spread  disease  and 
death  through  the  neighborhood,  it  may  be 
317*]  abated,  and  he  must  respond  *in  dam- 
ages for  the  special  injury  which  any  individ- 
ual may  have  sustained  from  it;  and  it  would 
seem  to  be  very  absurd  to  contend  that  the  de- 
fendants in  a  case  like  this  would  have  greater 
rights  or  immunities.  The  motion  for  a 
nonsuit,  therefore,  was  properly  overruled. 
Whether  the  sickness  of  the  plaintiff  and  his 
family  was  produced  by  the  defendants'  dam 
or  not,  was  fairly  and  properly  left  to  the  jury 
as  a  question  of  fact.  That  it  had  some  share 
in  producing  it,  the  evidence,  I  think,  leaves 
little  doubt.  But  whether  it  was  the  means  or 
principal  cause,  is,  in  my  opinion,  upon  the 
evidence  detailed  in  the  case,  very  question- 
able. The  jury  were  the  most  competent 
judges  upon  this  matter;  and  the  well  estab- 
lished principles  applicable  to  cases  of  this  de- 
scription will  not  authorize  us  to  disturb  their 
verdict. 
Motion  for  a  new  trial  denied. 

Cited  in-3  Hill,  623 ;  6  Hill,  296 ;  7  Hill,  576  ;  1  De- 
nio,  536;  30  N- Y.,  62  ;  76  N.  Y.,  114;  32  Am.  Rep., 
289 ;  3  Barb.,  48 ;  6  Barb.,  317  ;  37  Barb.,  309  ;  2  T.  & 
C.,  241 ;  47  How.  Pr.,  406  ;  3  Duer,  203;  5  Rob.,  309 ;  8 
W.  Dig.,  155 ;  50  Am.  Dec.,  180  (16  Ala..  214) ;  6  Am. 
Rep.,  520  (49  N.  H.,  240) ;  16  Am.  Rep.,  748  (3  8.  C., 
438). 


DUBOIS  v.  DOUBLEDAY. 

Assumpsit — Does  not  Lie  in  Favor  of  Assignee 
of  Bond,  Except  on  Express  Promise. 

Assumpsit  will  not  lie  by  the  assignee  of  a  bond, 
to  recover  the  amount  due  to  him,  except  on  an  ex- 
press promise,  although  his  right  to  the  money  has 
been  recognized,  a  partial  payment  made  to  him 
and  a  negotiation  had  for  the  payment  of  the  bal- 
ance. 

Citations— 2  Bl.,  1242 ;  1  Chit.,  10, 94,  95 ;  4  Cow.,  13. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Tioga  Circuit,  in  May,  1830,  before  the 
Hon.    Nathan  Williams,   one   of  the    Circuit 
Judfjes. 

The  declaration  contained  the  common  mon- 
ey counts,  including  an  insimul  compulatssent. 
The  plaintiff  claimed  to  recover  the  balance  of 
one  half  of  the  amount  of  a  bond  executed  by 
the  defendant  to  one  Ezekiel  Crocker,  who  as- 
signed the  same  to  Oliver  Crocker,  and  Oliver 
Crocker  assigned  the  half  of  the  moneys  se- 
cured by  the  bond  to  the  plaintiff.  The  bond 
bore  date  Jan.  12, 1822.  and  was  conditioned 
for  the  payment  of  $1,243.  The  assignment 
to  the  plaintiff  was  made  in  Aug.,  1822.  In 
June,  1823,  the  defendant  paid  the  plaintiff 
$500,  and  took  a  receipt,  the  payment  to  be 
318*]  applied  to  the  plaintiff's  *half  of  the 
installments  as  they  became  due  on  the  bond. 


NOTE.— Assumpsit. 

The  action  of  assumpsit  does  not  lie  on  a  speciality. 
See  Millar  v.  Watson,  5  Cow.,  195,  note. 
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A  statement  of  the  bond  in  question  in  the 
handwriting  of  the  defendant  was  produced, 
in  which  the  plaintiff  was  credited  as  the  own- 
er of  one  half  of  the  moneys  mentioned  in  the 
condition  of  the  bond,  charged  with  the  half  of 
a  payment  of  $97.91,  made  in  Jan.,  1823,  and  a 
balance  stated  as  due  on  the  moiety  of  the  bond 
Jan.,  12,  1824.  In  1827,  the  parties  met,  the- 
$500  payment  was  spoken  of,  and  the  defend- 
ant offered  the  plaintiff  cattle  and  some  other 
property,  on  account  of  the  balance  due  to 
him,  as  his  share  of  the  bond.  The  balance 
was  shown  to  be  $198.02.  All  this  evidence 
was  objected  to  as  inadmissible  under  the  dec- 
laration, but  the  objection  was  overruled,  and 
the  jury  by  the  direction  of  the  judge  found  a 
verdict  for  the  plaintiff  for  the  balance  claimed 
by  him.  The  defendant  moved  for  a  new 
trial. 

Mr.  J.  A.  Collier,  for  defendant. 

Mr.  «J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  J.  The  case  of 
Compton  v.  Jones,  4  Cow.,  13,  decides  that  the- 
assignee  of  a  chose  in  action  may  maintain 
assumpsit  in  his  own  name  to  recover  the- 
amount,  upon  a  promise  to  pay  him  by  the 
original  debtor,  and  this,  where  the  contract 
assigned  is  a  specialty.  It  is  at  least  question- 
able if  this  action  could  be  maintained  in  En- 
gland, though  the  cases  in  this  country  which 
sustain  the  doctrine  profess  to  be  based  upon 
the  case  of  Fenner  v.  Meares,  2  Bl.,  1242.  The 
difficulty  in  the  case  is  the  want  of  considera- 
tion to  support  the  promise  of  the  assignee, 
and  without  which  no  assumpsit  can  be  sus- 
tained upon  the  principles  of  the  common  law. 
The  elementary  books  are  against  the  action. 
1  Chit.,  10,  94,  95.  In  all  the  cases  in  which* 
the  assignee  has  been  permitted  to  bring  the 
action  in  his  own  name,  there  has  been  an  ex- 
press promise  alleged  and  proved;  and  with- 
out which  it  is  clear  the  suit  cannot  be  main- 
tained. In  this  case  there  is  not  sufficient  evi- 
dence even  to  raise  an  implied  promise.and  there 
is  no  pretense  for  an  express  promise.  The 
fact  of  the  defendant's  having  paid  part  of  the 
bond  to  the  plaintiff,  should  *not have  [*31J>- 
the  effect  to  raise  the  implied  promise,  be- 
cause after  notice  of  the  assignment,  the  law 
obliged  him  so  to  pay  it.  This  would  be  a  new 
invention  to  create  a  promise,  with  a  view  to 
sustain  the  action.  The  memorandum  in  the 
handwriting  of  the  defendant,  for  aught  that 
appears,  may  have  been  a  private  one,  as  it  is 
in  no  way  connected  with  the  adjustment  of 
the  accounts  of  the  parties. 

New  trial  granted. 

Cited  in— 3  Hill,  89 ;  1  Barb.,  91. 


GURNSEY  &  KNIGHT  v.  LOVELL. 

Justice    of  Peace — Territorial  Jurisdiction  of — 
Arrest  by  Wrong  Name — Statute. 

A  Justice  of  the  peace  is  not  limited  in  the  exer- 
cise of  any  official  act  which  he  is  authorized  to  per- 


NOTE.— 1.  Justice  of  the  Peace— Nature  of  office. 
In  connection  with  the  above  case  of  Gurnsey  v. 
Lovell,  see  People  v.  Oarey,  6  Cow.,  642 ;  Ex  parte 
McCollum,  1  Cow.,  550:  Schro«y)el  v.  Taylor,  10 
Wend.,  196;  Ex  parte  Thurston.  2  Park.  Cr.,  49. 

2.— Arrest— Misnomer. 

Arrest  of  a  person  by  the  wrong  name  cannot  be 
justified.  See  Mead  v.  Haws,  7  Cow.,  332,  note. 
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form  to  the  town  for  which  he  was  chosen,  •  except 
in  the  trial  of  civil  causes. 

Process,  whether  civil  or  criminal,  against  a  per- 
son by  a  wrong  or  fictitious  name,  would  not,  pre- 
vious to  the  Acts  of  1830,  justify  an  arrest,  although 
the  person  taken  was  the  one  intended  to  be  ar- 
rested. 

Citations-8  East,  328 ;  6  Cow.,  456,  650 :  7  Cow.,  332; 
3  Wend.,  350 :  4  Wend.,  555 ;  Act  April  20,  1830 ;  Ses- 
sion Laws  of  1830,  p.  395,  sec.  282 ;  2  R.  S.,  347,  sec.  3; 
1  Bl.  Com.,  354 ;  Laws  of  1818,  p.  84,  sec.  23 ;  p.  50,  sec. 
2 ;  1  R.  S.,  102,  sec.  12 ;  2  R.  L.,  193, 195. 

ERROR  from  the  Saratoga  C.  P.  Lovell 
sued  Gurnsey  and  Knight  for  false  im- 
prisonment. The  defendants  pleaded  the  gen- 
eral issue,  and  specially  that  Lovell  was  ar- 
rested by  Knight,  a  constable,  on  a  warrant  is- 
sued by  C.  Hageman,  one  of  the  justices  of  the 
peace  of  the  County  of  Saratoga,  commanding 
John  Doe  and  Richard  Roe  to  be  taken  and 
brought  before  him  on  complaint  that  they  had 
disturbed  a  religious  meeting ;  averring  that 
Lovell  and  one  of  the  persons  named  in  the 
warrant  was  one  and  the  same  person,  and  was 
as  well  known  by  one  name  as  the  other.  The 
plaintiff  replied  denying  the  issuing  of  the 
warrant,  and  that  he  was  as  well  known  by 
the  name  of  John  Doe  or  Richard  Roe  as  that 
of  Daniel  W.  Lovell.  On  the  trial  it  appeared 
that  the  plaintiff  was  arrested  in  Aug.,  1829, 
on  a  warrant  issued  by  C.  Hageman,  a  justice 
of  the  peace  of  the  Town  of  Clifton  Park  ;  that 
the  warrant  was  issued  in  the  Town  of  Milton, 
and  the  plaintiff  brought  before  the  justice 
there,  tried  and  convicted,  and  committed  to 
jail.  The  defendants  offered  in  evidence  the 
warrant,  a  record  of  conviction,  in  pursuance 
thereof,  and  a  warrant  of  commitment,  which 
32O*]  it  was  objected  ought  not  to  *be  re- 
ceived, on  the  ground  that  the  justice  had  no 
jurisdiction  in  the  matter,  and  the  objection 
was  sustained.  The  court  charged  the  jury 
that  the  justice  had  no  authority  to  act  judi- 
cially out  of  the  town  for  which  he  was  elected 
and  in  which  he  resided.  They  also  submitted 
the  question  of  misnomer  to  the  jury,  although 
the  bill  of  exceptions  brought  up  to  this  court 
contains  no  evidence  on  the  subject.  The  jury 
found  that  the  plaintiff  was  known  only  by  the 
name  of  Daniel  W.  Lovell,  and  assessed  his 
damage  at  $125.  The  defendants  having  ex- 
cepted  to  the  decision  of  the  court,  sued  out  a 
writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in 
error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Savage,  Oh.  J.  The  jury 
could  not  regularly  decide  an  issue  in  relation 
to  which  all  evidence  had  been  excluded  ;  but 
if  the  finding  had  been  regular  it  would  be  con- 
clusive upon  the  defendants  below,  for  if  the 
justice  had  jurisdiction  to  arrest  John  Doe  and 
Richard  Roe,  a  warrant  against  them  would 
not,  at  the  time  when  this  arrest  was  made, 
justify  the  arrest  of  any  other  person.  The  de- 
fendants could  not  justify  the  arrest  of  the 
plaintiff  by  a  wrong  name,  though  he  was  the 
person  intended  to  be  arrested,  unless  he  was 
known  as  well  by  one  name  as  the  other.  8 
East,  328  ;  6  Cow.,  456  ;  7  Id.,  332 ;  3  Wend., 
350  ;  4  Id. ,  555.  By  the  Act  to  Amend  Cer- 
tain Provisions  of  the  Revised  Statutes,  passed 
Apr.  20,  1830,  Sess.  Laws  of  1830,  p.  395,  sec. 
282,  it  is  enacted  that  "when  the  name  of  any 
WEND.  9. 


defendant  shall  not  be  known  to  the  plaintiff, 
he  may  be  described  in  the  summons  or  war- 
rant by  a  fictitious  name,  and  if  a  plea  in  abate- 
ment be  interposed  by  such  defendant,  the 
justice  before  whom  the  suit  is  pending  shall 
amend  the  proceedings  according  to  the  truth 
of  the  matter,  and  shall  thereafter  proceed 
therein  in  like  manner  as  if  the  defendant  had 
been  sued  by  his  right  name;"  and  there  is  a 
general  provision  (2  R.  S.,  347,  sec.  3),  where 
the  name  of  any  defendant  is  not  known,  a 
capias  may  be  issued  *against  him  by  [*321 
a  fictitious  name.  This  provision  does  not  ap- 
ply to  this  case,  having  been  passed  after  the 
arrest. 

The  court  below  decided  that  the  justice  had 
no  authority  to  act  judicially  out  of  the  town 
for  which  was  elected  and  in  which  he  resided ; 
this  was  excepted  to,  and  is  the  only  question 
regularly  before  us.  The  old  Constitution  of 
this  State  recognized  justices  of  the  peace,  and 
provided  that  new  commissions  to  them  should 
be  issued  once  in  three  years.  By  an  Act 
passed  in  1813,  it  was  enacted  that  in  every 
county  of  this  State,  fit  and  discreet  men  should 
from  time  to  time  be  appointed  and  commis- 
sioned justices  to  keep  the  peace  in  the  same 
counties,  etc.  Such  has  been  substantially  the 
phraseology  of  the  previous  Laws  of  1801  and 
of  1787.  Justices  of  the  peace  have,  therefore, 
always  until  1818  been  county  officers,  and  as 
justices,  strictly  speaking,  are  so  yet.  These 
officers  are  of  very  ancient  date.  So  long  ago 
as  the  18  Edward  III.,  it  was  ordained  that  two 
or  three  of  the  best  reputation  in  each  county 
should  be  assigned  to  be  keepers  of  the  peace; 
but  these  being  found  rather  too  few,  the  num- 
ber was  increased  ;  and  afterwards  the  num- 
ber, through  the  ambition  of  individuals,  be- 
came so  large,  that  it  was  thought  necessary 
by  statute  to  restrain  them.  1  Bl.  Com.,  352. 
The  same  cause  operated  here,  together  with 
the  popular  idea  of  carrying  justice  to  every 
man's  door,  and  in  1818  the  Legislature,  upon 
the  recommendation  of  the  Governor,  passed 
a  law  limiting  the  number  of  justices  to  four 
in  each  town  in  a  county.  Justices  of  the 
peace  were  originally  mere  conservators  of  the 
peace,  and  had  no  jurisdiction  in  civil  matters; 
but  various  powers  have  been  given  by  statute 
from  time  to  time,  until,  as  Blackstone  says, 
such  an  infinite  variety  of  business  has  been 
heaped  upon  them,  that  few  care  to  undertake 
and  fewer  understand  the  office.  1  Bl.  Com., 
354.  This  must  be  understood  of  England 
alone,  for  in  this  State  there  has  been  no  diffi- 
culty in  procuring  incumbents  who  are  quali- 
fied, though  the  office  is  always  important  and 
sometimes  laborious.  I  have  referred  to  the 
English  law  and  practice  for  the  purpose  r>f 
showing  that  in  that  country,  from  which  we 
have  borrowed  our  civil  institutions,  these  mag- 
istrates *are  county  officers;  and  if  [*322 
they  have  been  limited  in  their  jurisdiction,  it 
is  by  virtue  of  our  own  statutes.  The  several 
statutes  conferring  upon  them  power  to  try 
civil  causes  to  the  amount  at  first  of  $25,  and 
afterwards  of  $50,  contained  no  limitation  of 
the  exercise  of  their  powers  to  any  town:  they 
were  at  liberty  to  act  and  did  act  anywhere 
within  their  counties.  The  first  limitation  as 
to  suits  before  them  related  to  parties  only  ; 
it  was  enacted  that  all  actions  should  be  brought 
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in  the  town  where  either  the  plaintiff  or  de- 
fendant resided,  unless  the  defendant  had  ab- 
sconded or  the  plaintiff  was  a  non-resident. 
Laws  of  1818,  p.  84,  sec.  23.  The  Act  of  1818 
had  the  effect  to  render  these  officers  town  of- 
ficers to  a  certain  extent.  Id.,  p.  50,  sec.  2. 
As  there  could  be  but  four  in  each  town,  and 
as  each  town  had  its  complement,  a  justice  re- 
moving into  another  town  became  a  supernu- 
merary, and  could  not  officiate  ;  but  there  was 
nothing  in  the  Act  of  1818,  nor  in  any  other 
that  I  am  aware  of,  until  1830,  when  the  Re- 
vised Statutes  took  effect,  which  limited  the 
exercise  of  their  official  acts  to  the  town.  At 
present  "justices  of  the  peace  must  reside  in 
the  town  for  which  they  were  chosen ;  and 
shall  not  try  a  civil  cause  in  any  other  town, 
except  in  cases  otherwise  provided  for  by  law," 
1  R.  S.,  102,  sec.  12  ;  but  now  there  is  no  law 
limiting  a  justice  to  act  in  his  own  town,  ex- 
cept in  the  trial  of  a  civil  cause.  He  may  now 
act  as  conservator  of  the  peace,  and  execute 
his  criminal  jurisdiction  anywhere  in  the  coun- 
ty ;  he  may  send  his  civil  process  into  any  part 
of  the  county,  and  I  find  nothing  to  prevent 
him  from  issuing  his  process  at  any  place  in 
the  county  ;  but  he  shall  not  hold  a  court  for 
the  trial  of  a  civil  cause  out  of  his  own  town, 
and  if  he  removes  from  the  town  in  which  he 
was  elected,  he  forfeits  his  office.  By  the  Act 
for  Suppressing  Immorality,  2  R.  L.,  193-195, 
any  person  who  shall  will  fully  disturb  any  as- 
sembly of  people  met  for  religious  worship, 
may  be  convicted  before  any  justice  of  the 
peace  of  the  county  ;  and  if  he  does  not  pay 
the  fine  or  give  security  according  to  the  same 
Statute,  such  justice  has  the  power  to  commit 
such  offender  to  the  common  jail  of  the  coun- 
ty. There  is  no  ambiguity  in  the  Statute  as  to 
the  jurisdiction  of  any  justice  of  the  peace  with- 
in the  county  where  the  offense  was  committed. 
323*]  *It  is  said  that  justices  are  town  officers; 
they  are  so  as  to  the  mode  of  election  to  office, 
and  as  to  continuance  in  office  for  the  term  of 
office  for  which  they  were  elected  ;  so  are  con- 
stables and  other  officers,  yet  they  exercise 
their  offices  throughout  the  county,  unless  re- 
strained by  law.  The  cases  ExparteMcCollum, 
1  Cow.,  550,  and  People  v.  Oarey,  6 Cow.,  650, 
do  not  decide  that  a  justice  cannot  exercise  his 
official  duties  out  of  the  town  for  which  he 
was  appointed.  The  court  erred,  therefore,  in 
deciding  that  a  justice  has  no  authority  to  act 
judicially  out  of  the  town  for  which  he  was 
elected. 

Judgment  reversed,  and  venire  de  novo  award- 
ed to  Saratoga  C.  P. 

Cited  in-10  Wend.,  198  ;  21  Wend.,  583:  17  N.  Y., 
381 ;  25  Barb.,  427 ;  32  Barb.,  279 ;  17  How.  Pr.,  109. 
See— 17  How.  Pr.,  109 ;  7  Kan.,  455. 


ALVORD  v.  BAKER  &  COOPER. 

Orders  for  Goods  in  Hands  of  Drawee — Effect 
of — Orders  for  Money — Presumption  as  to — 
Receipt  in  Full. 

Orders  for  goods,  in  the  bands  of  the  drawee,  are 
prima  facie  evidence  of  goods  sold  to  the  drawer, 
delivered  to  the  payee  at  his  request.  Not  so  with 
orders  for  money :  they  are  presumed  to  be  drawn, 
nothing-  appearing  to  the  contrary,  upon  funds  in 
the  hands  of  the  drawee,  and  If  paid,  give  no  cause 
of  action  against  the  drawer,  unless  that  presump- 
tion is  rebutted  by  other  evidence. 

(SIN 


Where  one  party  having  a  demand  against 
another,  pays  such  other  a  sum  of  money  and  takes 
a  receipt  in  full  of  all  accounts,  a  jury  are  war- 
ranted in  the  presumption  that  the  accounts  on  both 
sides  were  settled,  if  no  explanation  is  given  rela- 
tive to  the  receipt. 

ERROR  to  Monroe  C.  P.  Alvord  sued  Baker 
and  Cooper  in  a  justice's  court,  and  on  the 
trial  produced  two  orders  drawn  on  him  by  the 
defendants  for  harness  work,  one  dated  Sep.  2, 
1830,  requesting  the  plaintiff  to  let  the  bearer 
have  $5  in  harness  work,  and  the  other  dated 
Sep.  23,  1830,  requesting  the  plaintiff  to  make 
G.  W.  Worden  such  a  set  of  one  horse  harness 
as  he  wanted.  There  was  no  proof  that  the 
first  order  was  honored,  except  what  arose 
from  its  production  by  the  drawee  ;  it  was 
proved  that  the  second  order  was  presented 
and  accepted,  and  that  the  plaintiff  observed 
that  he  would  accept  it,  for  he  was  owing  the 
defendants.  The  defendants  produced  their 
account  books,  in  which  was  *entered  [*324 
an  account  against  the  plaintiff  for  blacksmith 
work  done  previous  to  Sep.  30,  1830,  amount- 
ing to  $30.18,  which  account  the  plaintiff  ad- 
mitted, but  said  he  had  paid  it,  and  produced  a 
receipt  signed  by  the  defendants,  dated  Dec. 
12,  1830,  in  which  they  acknowledged  to  have 
received  of  the  plaintiff  $12,  in  full  of  all  book 
accounts  for  blacksmithing  done  previous  to 
Sep.  20,  1830.  The  justice  gave  judgment  for 
the  defendants  for  costs.  The  plaintiff  sued 
out  a  certiorari  to  the  Monroe  C.  P.,  who  af- 
firmed the  judgment.  Whereupon,  the  plaintiff 
sued  out  a  writ  of  error  to  this  court. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendants. 

By  the  Court,  Sutherland,  J.  The  pay- 
ment of  the  last  order  was  proved.  There  was 
no  evidence  of  the  payment  of  the  first,  except 
the  fact  that  it  was  in  possession  of  the  plaint- 
iff, and  that  the  giving  it  was  admitted  by  the 
defendants  ;  this,  I  think,  is  prima  facie  suffi- 
cient. Orders  for  goods  in  the  hands  of  the 
drawee  are  evidence  of  goods  sold  to  the 
drawer,  and  delivered  to  the  payee  at  his  re- 
quest. In  this  respect  they  differ  from  orders 
for  the  payment  of  money,  which  are  pre- 
sumed to  be  drawn,  nothing  appearing  to  the 
contrary,  upon  funds  in  the  hands  of  the 
drawee  ;  and  if  paid,  give  no  cause  of  action 
against  the  drawer,  unless  that  presumption  is 
rebutted  by  other  evidence. 

The  only  question  here  is,  whether  the  evi 
dence,  or  circumstances  of  the  case,  justify  the 
conclusion,  that  these  orders  were  credited  to 
the  plaintiff  in  part  payment  of  the  defendants 
account,  in  the  settlement  which  took  place 
Dec.  12,  1830.  G.  W.  Worden,  in  whose  favor 
the  largest  order  was  drawn,  testified  that 
when  presented  to  the  plaintiff,  he  said  he 
would  accept  it,  for  he  was  owing  the  defend- 
ants. This  shows  that  he  expected  and  in- 
tended to  apply  it  on  the  defendants'  account 
against  him. 

The  defendants  produced  their  books  con- 
taining an  account  against  the  plaintiff  for 
blacksmith  work,  done  previously  *to  [*325 
Sep.  20,  1830,  for  $30.18.  The  plaintiff  admit- 
ted the  account,  but  said  he  had  paid  it  and 
had  the  defendants'  receipt,  which  he  pro- 
duced. This  receipt  shows  that  only  $12  were 
paid  to  the  defendants  at  that  time,  although 
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the  receipt  is  in  full  of  all  book  accounts  for 
blacksmith  work  up  to  Sep.  20,  1830,  and 
bears  date  Dec.  12  of  that  year.  Now,  without 
any  further  explanation  whatever,  I  think  a 
jury  might  infer  from  these  circumstances  that 
these  orders  were  credited  to  the  plaintiff  in 
the  settlement  of  the  defendants'  account.  For 
although  the  amount  of  the  order  and  the  pay- 
ment does  not  precisely  coincide  with  the  de- 
fendants' account,  the  difference  is  not  large. 
This  undoubtedly  was  the  conclusion  to  which 
the  justice  came,  who  stood  in  the  place  of  the 
jury  ;  and  that  judgment  having  been  re  vie  wed 
and  affirmed  by  the  Court  of  C.  P.,  I  think, 
considering  the  trifling  nature  of  the  case,  and 
the  amount  involved,  we  ought  not  now  to  re- 
verse it. 
Judgment  affirmed. 


Distinguished-30  N.  Y.,  652. 
Cited  in-82  N.  Y.,  470 ;  11  Hun, 


i ;  64  Pa.  St.,  119 


DEWINT  v.  WILTSE. 

Covenant  to  Maintain  Ferry — Breach  and  Di- 
version of  Traffic — Injury  to  Lessor's  Tavern — 
Loss  of  Rent  Recovered  as  Damages. 

Where  a  party  took  a  lease  of  a  ferry,  and  cove- 
nanted to  maintain  and  keep;  the  same  in  good  or- 
der, and  instead  of  doing  so  diverted  travelers  from 
the  usual  landing- to  another  landing  owned  by  him- 
self, by  means  whereof  a  tavern  stand  belonging  to 
the  plaintiff,  situate  on  the  first  landing,  was  so  re- 
duced in  business  as  to  become  tenantless,  it  was 
held,  in  an  action  by  the  landlord  for  breach  of  the 
covenant,  that  he  might  assign,  and  was  entitled  to 
recover  as  damages,  the  loss  of  rent  of  the  tavern 
stand.  UI 

THIS  was  an  action  of  covenant,  tried  at  the 
Dutchess  Circuit  in  Nov.,  1830,  before  the 
Hon.  James  Emott,  then  one  of  the  Circuit 
Judges. 

Mar.  1,  1828,  the  plaintiff  let  to  the  defend- 
ant a  ferry  establishment,  at  a  place  called  the 
Long  Wharf,  at  the  Fishkill  Landing,  in  the 
County  of  Dutchess,  for  the  term  of  10  years, 
at  an  annual  rent  of  $300  ;  the  defendant  cove- 
nanting to  keep  and  maintain  such  ferry  in 
good  order  during  the  term,  from  the  Long 
Wharf,  on  the  east  side  of  the  Hudson,  to  the 
326*]  *village  of  Newburgh,  on  the  west  side 
thereof,  supplied  with  a  steam  ferry-boat  and 
other  boats,  sufficient  for  the  accommodation 
of  travelers.  The  plaintiff  averred  that  the  de- 
fendant did  not  keep  his  covenant,  and  on  the 
contrary  thereof,  withdrew  and  discontinued 
the  ferry  from  the  long  wharf  of  the  plaintiff 
to  a  wharf  of  the  defendant,  situate  on  the  east 


NOTE.— Damages—  What  included  in  case  of  breach 
of  contract. 

On  tlie  breach  of  a  contract  zucn  damages  will  be 
allowed  as  ordinarily  arise  under  such  circum- 
stances. Special  facts  made  known  to  the  parties  at 
the  making  of  the  contract  are  sometimes  consid- 
ered. Hexter  v.  Knox,  63  N.  Y.,  561;  Myers  v.Burns, 
35  N.  Y.,  269;  Scott  v.  Rogers,  31  N.  Y.,  676;  Leonard 
v.  Tel.  Co.,  41  N.  Y.,  544;  Davis  v.  Talcott,  14  Barb., 
611;  Cobb  v.I.C.Ry.  Co.,  38  Iowa.  601;  Winnev. Kelly, 
34  Iowa,  339;  Hinckley  v.  Beckwith,  13  Wis.,  31:  Dob- 
bins v.  Daquid,  65  111.,  464;  I.  C.  Ry.  Co.  v.  Cobb.  64 
111.,  128;  Richardson  v.  Chynoweth,  26  Wis.,  656:  Wol- 
cott  v.  Mount,  36  N.  J.  L.,  262;  Squire  v.  W.  U.  Tel- 
Co.,  98  Mass.,  232 ;  Van  Arsdale  v.  Rundel.  82  111.,  63: 
Rogers  v.  Bemas,  69  Pa.  St.,  432;  True  v.  Int.  Tel.Co., 
60  Me.,  9;  Grindlo  v.  Eastern  Exp.  Co.,  67  Me.,  317; 
Fletcher  v.  Taylor,  17  C.  B.,  21;  Barradoile  v.  Bran- 
ton,  8  Taunt.,  535;  Cory  v.  Thames  Iron  Works  Co., 
L.  R.,  3Q.  B.,  181. 
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side  of  the  Hudson,  at  a  place  called  Fishkill 
Upper  Landing,  and  from  thence  to  New- 
burgh  ;  by  means  of  which  travelers  were  pre- 
vented from  resorting  to  the  long  wharf  of  the 
plaintiff,  as  they  had  been  accustomed  to  do, 
and  a  house  of  the  plaintiff  situate  on  the  long 
wharf,  erected  by  him  to  be  let  as  an  inn  or 
tavern,  was  so  much  injured  and  impaired  in 
its  ordinary  business,  and  the  number  of  cus- 
tomers resorting  thereto,  that  the  plaintiff  was 
unable  to  let  the  house  at  any  rent  whatever, 
whereas  before  the  committing  of  the  griev- 
ances, etc..  he  had  let  it  at  an  annual  rent  of 
$300.  On  the  trial  the  plaintiff  proved  that 
since  the  execution  of  the  lease  the  defendant 
had  kept  a  ferry  between  the  upper  landing 
and  Newburgh  ;  that  during  the  first  season 
very  little  ferrying  was  done  from  the  long 
wharf,  after  which  time  the  steam  ferry-boat 
of  the  defendant  usually  touched  at  the  long 
wharf,  on  her  way  to  and  from  Newburgh,  but 
did  not  remain  as  long  at  the  long  wharf  as  at 
the  upper  landing  ;  and  that  neither  row -boats 
nor  sail-boats  were  stationed  at  the  long  wharf, 
though  they  were  there  occasionally.  The 
plaintiff  then  offered  to  prove  the  loss  of  rent 
of  the  inn,  in  consequence  of  the  diversion  of 
the  traveling  from  the  long  wharf  ;  the  evi- 
dence was  objected  to,  but  received  by  the 
judge,  who  ruled  that  the  plaintiff  was  entitled 
to  recover  the  actual  damages  sustained  in  the 
loss  of  rent,  and  the  jury  under  his  direction 
found  a  verdict  for  the  plaintiff  for  $225.  The 
defendant  asked  for  a  new  trial,  which  was 
denied  by  the  Court,  who  held  that  the  dam- 
ages proved  were  a  legitimate  claim,  and  the 
legal  and  natural  consequence  of  the  breach  of 
the  covenant. 

The  motion  for  a  new  trial  was  argued  by 
Mr.  J.  A.  Collier,  for  the  defendant,  who 
cited  in  support  of  the  application,  1  Saund., 
PI.  &  Ev.,  136;  5  Wend.,  538;  1  Chit.  PI., 
896  ;  Chip.,  Cont.,  122  ;  1  Pet.  C.  C.,  85,  94. 

The  motion  was  opposed  by  Mr.  B.  F. 
Butler,  for  the  plaintiff,  who*cited  1  [*327 
Chit.  PI.,  385,  387;  16  Johns.,  128  ;  T.  Jones, 
186  ;  T.  Ray  in.,  464  ;  1  Ld.  Raym.,  106  ;  4 
Camp.,  275  ;  Com.  Dig.,  tit.  Agreement,  C., 
note  by  Mr.  Day,  Vol.  L,  543,  etc. 

Explained— 21  Wend.,  350. 

Distinguished— 47  N.  Y.,  482  (7  Am.  Rep.,  474) ;  2 
Daly,  393. 

guestioned— 17  Barb.,  522. 
isapproved— 22  Barb.,  592;  43  How.  Pr.,  352. 
Cited  in— 13  Wend.,  394;  14  Wend..  160;  67  N.  Y., 
271;  14  Barb.,  626;  13  How.  Pr.,  533;  6  Duer,  320;  47 
Am.  Dec.,  584  (1  Strob.,  525) ;  44  Am.  Rep.,  135  (68 
Ala.,  66). 


THE  STAMFORD  STEAMBOAT  COM 
PANY 

GIBBONS. 

Charter  of  Steamboat  for  Six  Months — Arrest  of 
Boat  on  Attachment  by  Creditor  of  Owner — 
Cfutrterer  DiscJiarged,  the  Owner  liaving  Re- 
fused to  Procure  Release  of  Boat — Attachment 
Presumed  Regular. 

Where  a  steamboat  chartered  for  6  months  to  ply 
between  N.  Y.  and  New  Brunswick,  was  arrested  in 


NOTE.— Series— Implied  warranty  of  title.  For  a 
very  full  discussion,  see  Defreeze  v.  Trumper,  1 
Johns.,  274,  note. 
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New  Jersey  by  process  of  attachment  sued  out  by 
a  creditor  of  the  owner,  who  on  receiving  notice  of 
the  seizure  of  the  boat,  refused  to  procure  her  lib- 
eration, by  giving  bonds  or  otherwise,  it  was  held, 
that  by  such  refusal  the  hirer  was  discharged  from 
the  contract,  and  from  all  liability  for  the  hire  of  the 
boat  for  the  residue  of  the  term. 

An  attachment  thus  issued  will  be  presumed  to 
have  issued  conformably  to  the  laws  of  the  place 
where  it  is  executed,  and  will  protect  the  hirer  from 
responsibility,  the  same  as  if  the  property  had  been 
taken  on  an  execution  against  the  owner. 

Citations— 9  Johns.,  385 ;  7  Cow.,  278. 
TERROR  from  the  Superior  Court  of  the  City 
Ju  of  N.  Y.  The  defendant  Gibbons  chartered 
a  steamboat  belonging  to  the  plaintiffs,  to  ply 
between  the  City  of  N.  Y.  and  New  Bruns- 
wick, in  the  State  of  N.  J.,  from  June  26, 1827, 
until  Jan.  1  following;  he  to  pay  for  the  use 
of  the  vessel  during  the  term  the  sum  of  $2,700. 
Gibbons  commenced  running  the  boat  between 
the  two  places  June  26,  and  continued  until 
Aug.  14,  when  she  was  taken  possession  of  at 
New  Brunswick  by  the  sheriff  of  Middlesex, 
in  N.  J.,  by  virtue  of  an  attachment,  sued  out 
by  a  creditor  of  the  plaintiffs,  for  a  demand 
against  them  for  repairs  done  to  the  boat  pre 
vious  to  her  being  chartered  by  the  defendant; 
the  process,  however,  purported  to  be  issued 
for  a  debt,  not  of  the  plaintiffs,  but  of  their 
agent.  The  sheriff  told  the  master  of  the  boat 
that  she  must  remain  at  New  Brunswick  until 
bonded,  or  until  the  debt  for  which  she  was  at- 
tached, was  paid.  Notice  of  the  attachment 
was  immediately  given  by  the  master  to  Gib- 
bons, and  to  J.  A,  Davenport,  the  agent  of 
the  plaintiffs,  in  the  City  of  N.  Y.  Gibbons 
and  Davenport  had  an  interview  on  the  sub- 
ject, in  which  each  insisted  that  it  was  the  duty 
of  the  other  to  give  the  necessary  bonds  to  re- 
lieve the  boat  from  the  attachment,  and  each 
refused  to  do  it.  Aug.  17  Gibbons  paid  an 
328*J  agent  of  *the  plaintiffs  the  balance  due 
for  the  hire  of  the  boat  at  the  rate  agreed  upon, 
up  to  the  day  she  was  arrested,  and  Aug.  20 
gave  formal  notice  to  Davenport,  that  having 
waited  until  then  to  learn  what  the  plaintiffs 
intended  to  do  in  respect  to  the  seizure  of  the 
boat,  and  not  having  heard  from  them  on  the 
subject,  he  should  make  such  other  arrange- 
ments as  he  could,  consistent  with  his  interest, 
and  hold  the  plaintiffs  answerable  to  him  in 
damages  for  a  breach  of  contract.  Sep.  17, 
Davenport  applied  to  the  court  into  which  the 
process  was  returned,  and  obtained  a  rule 
quashing  the  attachment,  and  all  subsequent 
proceedings  had  thereon,  and  two  days  there- 
after wrote  Gibbons  that  acting  "  for  whom  it 
might  concern,"  he  had  procured  the  attach- 
ment to  be  quashed;  that  he  advised  him  of 
what  had  been  done,  considering  it  his  duty  to 
give  him  all  such  information  as  he  received  on 
the  subject,  and  apprised  him  that  notwith- 
standing the  intimation  contained  in  his  (Gib- 
bon's) letter  of  Aug.  20,  the  owners  of  the  boat 
would  hold  him  responsible  for  the  fulfillment 
of  the  terms  of  the  charter.  To  which  Gib- 
bons answered,  that  in  pursuance  of  his  notice 
of  Aug.  20,  he  had  made  other  arrangements; 
that  the  information  that  the  boat  was  released 
availed  him  nothing,  as  her  return  to  his  em 
ployment  would  neither  indemnify  him  for  the 
loss  sustained  by  her  arrest,  nor  release  him 
from  engagements  made  in  consequence  of 
such  arrest.  Thus  the  business  rested  until 
630 


Jan.  2,  1828,  when  an  agent  of  the  plaintiffs 
took  possession  of  the  boat,  at  the  dock  in  New 
Brunswick,  to  which  she  had  been  removed  by 
the  sheriff  when  seized  by  him,  and  where  she 
had  remained  ever  since.  The  plaintiffs  then 
commenced  a  suit  in  the  Superior  Court  of  the 
City  of  N.  Y.,  claiming  to  recover  the  balance 
of  the  $2,700,  and  moneys  expended  in  the  re- 
pairs of  the  boat.  On  the  trial  of  the  cause  the 
above  facts  appeared.  The  presiding  judge 
charged  the  jury  that  the  defendant  was  en- 
titled to  a  verdict,  to  which  opinion  the  plaint- 
iffs excepted.  A  motion  was  subsequently 
made  in  the  Superior  Court  for  a  new  trial, 
which  was  denied,  and  a  formal  bill  of  excep- 
tions was  tendered  and  signed.  Various  ques- 
tions on  the  admission  of  evidence  were  dis- 
cussed and  decided  during  the  progress  of  the 
trial,  but  the  only  exception  *taken  to  [*329 
the  opinions  or  decisions  pronounced,  was  that 
taken  to  the  opinion  expressed  to  the  jury,  that 
the  defendant  was  entitled  to  a  verdict.  The 
plaintiffs  sued  out  a  writ  of  error. 

Mr.  S.  A.  Foot,  for  the  plaintiffs.  The  de- 
fendant was  not  excused  by  the  arrest  and  de- 
tention of  the  vessel  from  the  performance  of 
his  contract.  A  hirer  who  abandons  the  pos- 
session of  property  let  to  him  upon  the  claim 
of  another,  is  bound  to  show  that  the  claim  to 
which  he  yields  is  valid  in  law.  Had  the  de- 
fendant abandoned  the  boat  to  a  trespasser,  he 
would  have  been  without  excuse,  and  he  should 
be  held  equally  responsible  when  he  submitted 
to  mere  colorable  process;  and  such  should  be 
esteemed  the  attachment  in  this  case.  It  pur- 
ported on  its  face  to  issue  for  the  debt  of  a 
third  person,  and  not  for  the  debt  of  the  plaint- 
iffs; it  was  not  shown  that  by  the  laws  of  N. 
J. ,  such  process  was  allowable;  and  the  moment 
its  legality  was  tested  it  was  quashed.  The 
court  below,  therefore,  erred  in  giving  the 
same  effect  to  the  attachment  which  at  most 
was  but  mesne  process,  that  they  would  have 
given  to  an  execution  on  a  judgment  duly  ob- 
tained. Again ;  if  the  plaintiffs  were  bound  to 
defend  against  the  proceedings  commenced  in 
N.  J.,  they  did  all  that  could  be  required;  they 
procured  the  attachment  to  be  set  aside,  and 
gave  notice  of  the  liberation  of  the  vessel  to 
the  defendant.  The  arrest  and  detention  of  the 
vessel  being  by  paramount  authority,  under 
color  of  law,  which  could  not  be  resisted,  the 
contract  was  not  thereby  dissolved;  its  execu- 
tion only  was  suspended;  the  parties  were 
bound  to  wait  until  the  contract  could  be  per- 
formed, and  neither  could  claim  damages  of 
the  other.  Poth.,  Mar.Cont.,  by  Gushing,  53, 
sec.  100. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
hiring  of  the  vessel  belonged  to  that  species  of 
bailment  called  locatio  rei,  in  which  the  law  im- 
plies an  undertaking  on  the  part  of  the  bailor, 
that  he  has  the  power  to  let,  and  that  the  bailee 
shall  have  the  use  of  the  thing  hired  during  the 
stipulated  period.  The  *owner  is  [*33O 
bound  to  defend  the  property  in  the  possession 
of  the  hirer  against  all  claims  existing  against 
himself;  and  all  that  can  be  required  of  the 
hirer  is,  that  when  disturbed  in  the  possession, 
he  shall  give  notice  to  the  owner,  so  that  he 
may  take  upon  himself  the  defense  of  the 
property.  The  burden  of  the  defense  the  hirer 
is  not  bound  to  assume,  when  the  owner  is 
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-within  reach;  having  given  notice,  he  may  per- 
mit the  suit  to  proceed,  and  if  the  owner  neg- 
lects to  do  what  is  necessary  to  restore  to  him 
•when  disturbed  the  possession  and  enjoyment 
of  the  property,  the  hirer  is  discharged  from 
performance  of  his  part  of  the  contract.  The 
counsel  compared  this  case  to  a  disturbance 
and  eviction  of  a  lessee  of  land,  and  to  suits 
against  a  grantee  with  covenant  of  warranty, 
and  a  sheriff  for  an  escape,  each  of  whom  are 
relieved  from  the  defense  of  suits  commenced 
against  them,  on  giving  notice  to  the  party, 
whose  duty  it  is  to  defend.  Here  the  plaint- 
iffs were  apprised  of  the  arrest  and  detention 
of  the  yessel,  which  they  might  have  liberated 
by  giving  bonds  for  its  return,  or  for  the  pay- 
ment of  the  debt,  on  account  of  which  it  was 
taken ;  this  the  defendant  was  not  bound  to  do, 
nor  was  he  obliged  to  accept  the  vessel  when 
liberated,  after  the  lapse  of  time  which  had 
then  occurred.  8  Cow.,  63. 

A  variety  of  other  questions  were  discussed 
by  the  counsel  who  argued  this  case,  but  as 
they  are  not  passed  upon  by  the  court  for  the 
reason  assigned  in  the  opinion  delivered,  they 
are  omitted  to  be  reported. 

By  the  Court,  Savage,  Ch.  J.  The  counsel 
•on  each  side  have  raisea  a  number  of  points  re- 
lating to  the  evidence,  some  of  which  were  not 
raised  in  the  court  below,  and  to  none  of  which 
was  any  exception  taken.  The  only  excep- 
tion taken  was  to  the  judge's  charge  to  the 
jury,  which  was,  that  upon  the  whole  evidence, 
the"  plaintiffs  had  not  a  right  to  recover. 
Whether  the  Act  of  the  General  Assembly  of 
Conn.,  incorporating  the  plaintiffs  was  prop- 
-erly  proved;  whether  the  existence  of  the  Cor- 
poration was  sufficiently  shown;  whether  the 
plaintiffs  had  power  to  make  the  contract  in 
-question;  and  whether  it  was  proved  as  laid, 
-are  questions  not  arising  upon  this  bill  of  ex- 
ceptions. 

331*]  *It  seems  to  be  very  well  settled,  that 
in  case  of  a  sale  of  a  chattel  for  a  fair  price, 
the  vendor  warrants  the  title.  If  the  title  is 
subsequently  claimed  by  another  by  suit  at  law 
while  in  the  hands  of  the  vendee,  he  is  bound 
not  only  to  give  notice  of  such  claim,  but  to 
defend  that  title  before  he  can  have  recourse 
to  his  vendor  upon  the  warranty.  The  case  of 
lessor  and  lessee  are  not  altogether  analogous. 
The  lessor  conveys  not  the  title  to  the  lessee, 
but  the  possession  for  a  given  time.  If  the 
possession  is  taken  from  the  lessee  legally  by 
virtue  of  a  superior  title,  there  can  be  noques 
tion  that  he  is  discharged  from  his  obligation, 
and  is  also  entitled  to  recover  his  damages.  In 
-case  of  the  warranty. the  suit  is  brought  against 
the  vendee,  the  person  in  possession.  In  case 
of  the  lease,  the  suit  is  a  proceeding  in  rem  and 
against  the  lessor,  and  in  case  of  attachment  or 
•execution, the  possession  of  the  chattel  is  taken. 
Had  the  creditor  in  this  case,  who  sued  out 
the  attachment,  claimed  to  be  the  owner  of  the 
boat,  he  must  have  brought  his  suit  against 
•  Gibbons,  and  Gibbons  then  must  have  defend- 
ed the  suit  in  the  same  manner  as  if  he  had 
been  a  vendee  ;  but  the  title  to  the  boat  is  not 
disputed.  A  creditor  of  the  owner  seeks  to 
enforce  the  collection  of  a  debt  due  from  the 
owner.  Had  an  execution  been  levied  on  the 
l»oat  instead  of  an  attachment,  there  could  be 
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no  doubt  that  the  defendant  would  have  been 
discharged  from  his  liability,  and  that  on  the 
ground  that  the  possession  of  the  boat  was  tak- 
en from  him  by  paramount  authority — the  au- 
thority of  law.  An  attachment  is  also  a  proc- 
ess known  to  the  law,  and  as  was  said  by  this 
court  in  Jenner  v.  Joliffe,  9  Johns.,  385,  it  is  to 
be  presumed  that  it  was  issued  conformably  to 
the  laws  of  the  place  where  it  was  executed,  in 
due  form  of  law.  The  case  of  Edson  v.  Weston, 
7  Cow.,  278,  decides  that  where  property  is 
bailed  and  subsequently  taken  from  the  posses- 
sion of  the  bailee  by  virtue  of  an  execution, the 
bailee  is  discharged  from  his  contract.  Had 
the  horse  in  that  case  been  taken  by  virtue  of 
an  attachment,  I  do  not  see  that  the  rights  of 
the  parties  would  have  been  altered.  The  bail- 
ee there  was  merely  a  depositary,  and  answer- 
able only  for  gross  neglect.  So,  had  the  bail- 
ment been  different,  had  he  been  a  hirer  of  the 
property  and  agreed  to  pay  for  the  use  of  the 
animal,  he  would  have  *been  answer-  [*332 
able  bnt  for  ordinary  care.  If  process  of  law 
takes  the  property  from  the  bailee,  he  must  be 
excused,  whatever  may  be  the  species  of  bail- 
ment. The  law  is  supreme,  and  resistance  un- 
necessary, because  improper. 

I  do  not,  however,  put  this  case  upon  any 
species  of  the  contract  of  bailment,  and  in  the 
absence  of  authority  in  point, we  shall  be  most 
safe  in  applying  to  it  the  rules  of  reason  and 
common  sense.  The  plaintiffs  let  their  boat 
for  a  specific  time  ;  this  implies  their  right  to 
do  so,  and  guaranties  to  the  defendant  the  un- 
interrupted use  of  the  boat  for  the  term.  If  a 
creditor  of  the  plaintiff  takes  the  boat  by  proc- 
ess of  law,  this  proves  that  they  had  not  the 
right  themselves  and,  consequently,  could  not 
grant  to  the  defendant  the  right  to  the  use  of 
the  boat ;  they  were,  therefore,  in  fault.  If  a 
trespasser  had  forcibly  taken  the  boat,  the  de- 
fendant must  have  been  responsible,  for  it 
would  not  have  been  the  fault  of  the  plaintiffs. 
If  A  hires  a  horse  and  gig  for  ten  days  to  go  a 
journey,  and  after  he  has  started,  the  proper- 
ty is  taken  from  him  on  an  execution  against 
the  owner,  surely  the  hirer  is  not  obliged  to 
return  the  horse  and  gig.  or  to  pay  for  the  use 
which  he  has  not  had.  Does  it  make  any  dif- 
ference if  the  process  is  an  attachment  ?  That 
equally  dispossesses  the  hirer  as  an  execution. 
Can  it  be  contended  that  the  hirer  is  bound  to 
defend  suits  brought  against  the  owner  because 
they  are  commmenced  by  attachment  ?  This 
will  not  be  pretended  under  circumstances 
where  the  hirer  can  give  immediate  notice  to 
the  owner.  It  was  not  the  duty  of  the  defend- 
ant in  this  case  to  defend  the  suit  which  was 
commenced  :  there  was  a  debt  actually  due, 
though  it  appears  that  the  attachment  was 
quashed  upon  its  return  ;  for  what  cause  does 
not  appear.  Neither  can  I  see  why  it  was  the 
duty  of  the  defendant  to  give  bonds  for  the 
boat,  either  to  pay  the  debt  or  to  return  the 
boat.  The  owners  were  present  by  their  agent, 
and  were  notified  that  the  defendant  was  de- 
prived by  process  of  law  of  the  use  of  the  boat. 
I  apprehend  it  was  their  duty  to  have  relieved 
the  boat  as  well  as  to  defend  the  suit.  They 
refused  to  do  so,  and  the  defendant  was  at  lib- 
erty to  consider  the  contract  rescinded  by  the 
plaintiffs. 

Judgment  affirmed,  with  single  costs. 
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333*]  *THE  PEOPLE,  ex  rel.  JOHN  COXE 
MORRIS, 

v. 
ADAMS. 

Quo  Warranto — Election  of  Constables — 
Statute. 

The  determination  of  the  electors  of  a  town  as  to 
the  number  of  constables  to  be  chosen,  must  be  by 
a  formal  vote  or  resolution. 

Where  there  is  no  limitation  of  the  number  by 
such  formal  resolution,  and  more  than  five  persons 
are  voted  for,  the  five  having  the  greatest  number 
of  votes  are  entitled  to  discharge  the  duties  and  re- 
ceive the  emoluments  of  the  office. 

UO  WARRANTO.  This  was  an  informa- 
tion  in  the  nature  of  a  quo  warranto,  filed 
by  the  Attorney-General  against  the  defendant 
for  claiming  and  exercising  the  office  of  con- 
stable in  the  Town  of  Butternuts,  in  Otsego. 
The  defendant  pleaded  that  at  the  annual  town 
meeting  held  on  the  first  Tuesday  of  Mar., 
1831,  he  was  duly  elected  to  the  office  of  con- 
stable; that  he  took  the  oath  of  office  and  gave 
security,  etc.  The  Attorney-General  replied, 
denying  the  election,  etc.  The  cause  was  tried 
at  the  Otsego  Circuit  in  Mar.,  1832,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  jury  found  a  special  verdict,  from  which 
it  appears  that  at  the  annual  town  meeting  of 
the  Town  of  Butternuts  in  Mar.,  1831,  no  law, 
vote  or  resolution  of  the  town  was  then  or  ever 
had  been  passed,  limiting  the  number  of  con- 
stables in  the  town  ;  that  the  electors  at  the 
town  meeting  in  1831  voted  for  two  sets  of  can- 
didates for  the  several  offices,  and  that  the  bal- 
lots of  the  respective  parties  had  no  more  than 
four  persons  as  constables  thereon  ;  that  four 
individuals  voted  for  as  constables  on  the  bal- 
lots headed  with  the  name  of  John  Coxe  Morris 
as  supervisor,  had  a  greater  number  of  votes 
than  four  other  individuals  had,  among  whom 
was  the  defendant  in  this  cause,  and  who  were 
voted  for  as  constables  on  ballots  headed  with 
the  name  of  Ansel  C.  Moore  as  supervisor  ; 
that  the  presiding  officers  canvassed  the  votes, 
and  made  a  statementof  the  results  of  the  can- 
vass, which  was  duly  entered  in  the  minutes 
of  the  proceedings  of  the  meeting.and  by  which 
it  was  certified  that  the  four  individuals  who 
were  voted  for  as  constables  on  the  ballots 
headed  with  the  name  of  John  Coxe  Morris  as 
334*]  supervisor,  *were  elected  constables 
for  the  Town  of  Butternuts  for  the  then  next 
ensuing  year  ;  and  that  Mar.  7,  1831,  the  de- 
fendant took  and  subscribed  the  oath  of  office 
of  .a  constable,  and  gave  security,  etc.  By  the 
verdict  it  further  appears,  that  at  the  annual 
town  meeting  in  Butternuts  in  1829, three  con- 
stables were  elected  ;  that  at  the  annual  town 
meeting  in  1830,on  one  set  of  ballots, four  per- 
sons were  voted  for  as  constables,  and  on  an- 
other set  only  three  persons  were  voted  for  as 
constables;  and  that  upon  the  canvass.the  pre- 
siding officers  inserted  the  names  of  four  per- 
sons only,  in  the  statement  of  the  result,  as 
having  been  elected  constables,  and  that  a  few 
days  afterwards  the  name  of  a  fifth  person 
(who  had  the  next  highest  number  of  votes  to 
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the  four  whose  names  were  entered  as  elected)' 
was  inserted  in  the  list  of  constables  by  the 
justices  as  having  a  possible  right  to  the  of- 
fice, and  principally  because  a  constable  was 
wanted  for  the  accommodation  of  the  inhabit- 
ants living  in  the  south  part  of  the  town,  and 
one  of  the  constables  elected  had  declined  serv- 
ing ;  and  that  at  the  annual  town  meeting  in 
1832, the  electors  determined  by  resolution  that 
five  constables  should  be  chosen  for  the  then 
ensuing  year. 

By  the  Revised  Statutes,  Vol.  I., p.  340,  sec. 
3,  it  is  provided  that  there  shall  be  chosen  at 
the  annual  town  meeting  in  each  town,  one 
supervisor,  one  town  clerk,  not  less  than  three 
nor  more  than  five  assessors.not  more  than  five 
constables,  etc. ;  and  by  the  5th  section  of  the 
same  Act,  it  is  declared  that  the  electors  of 
each  town  shall  have  power  at  their  annual 
town  meeting  to  determine  what  number  of  as- 
sessors, constables  and  pound-masters  shall  be 
chosen  in  such  town  for  the  then  ensuing  year. 

Mr.  Greene  C.  Bronson,  Atty-Gen',  for 
the  people. 

Mr.  E.  B.  Morehouse,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  facts- 
found  by  the  special  verdict  do  not,  in  my 
opinion,  show  a  sufficient  determination  of  the 
electors  of  the  Town  of  Butternuts,  previous 
to  the  year  1832,  to  limit  the  number  of  their 
constables  to  four.  *The  Statute, when  [*335 
it  says  that  the  electors  of  each  town  shall  have 
power,  at  their  annual  town  meeting,  to  de- 
termine what  number  of  constables  shall  be 
chosen  in  such  town  for  the  then  ensuing  year, 
means  a  determination  by  a  formal  vote  or  res- 
olution of  the  electors,  in  the  same  manner  that 
they  express  their  will  on  other  subjects.  In- 
deed, their  will  can  be  legally  expressed  in  no- 
other  form.  The  special  verdict  finds  distinct- 
ly that  eight  individuals  were  voted  for  as  con- 
stables, and  that  the  defendant,  Adams,  was 
the  fifth  highest ;  and  there  having  been  no  le- 
gal limitation  of  the  number  at  the  town  meet- 
ing, I  do  not  think  we  should  be  justified  in 
indulging  conjectures  founded  on  collateral 
and  perhaps  accidental  circumstances  as  to  the 
actual  intention  of  the  electors. 

The  canvas,  as  first  made  and  entered  in  the 
minutes,  I  do  not  think  was  conclusive  upon 
the  town  or  the  parties  interested  in  the  ques- 
tion. It  was  not  so  considered  in  1830;  for  then 
one  set  of  ballots  had  four  and  another  three 
names  as  constables.  The  presiding  officers, 
in  the  first  instance,  inserted  the  names  of  four 
only  in  their  certificate  of  the  result.  The  name 
of  the  fifth,  however, was  afterwards  returned, 
and  he  qualified  and  served. 

The  law  in  this  case  has  pointed  out  the 
mode  in  which  the  number  of  constables  may 
be  limited.  It  is  plain  and  simple  ;  and  if  that 
mode  is  not  pursued,  and  five  ( the  greatest 
number  allowed  by  law)  are  voted  for, who  are 
competent  to  serve,  they  are  all,  in  rny  opinion, 
entitled  to  discharge  the  duties  and  receive  the 
emoluments  of  the  office. 

The  defendant  is,  therefore,  entitled  to  judg- 
ment upon  the  verdict. 

Cited  ln~22  Wend.,  599. 
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336*]       *DE  ZENG 

v. 
BAILEY,  BOGUE  &  POOR. 

Release  of  One  Covenantor  in  Lease,  unless  a 
Technical  Release,  under  Seal,  does  not  Dis- 
charge Co-  Covenantors — Pleading. 

A  release  of  one  of  several  covenantors,  will  not 
discharge  his  co-covenantors,  unless  it  be  a  technic- 
al release  under  seal ;  a  parol  agreement  to  release 
will  not  have  that  effect. 

A  plea  that  a  covenantee  agreed  to  release  one  of 
several  covenantors  from  the  covenants  in  a  lease, 
in  consideration  that  such  covenantor  would,  at  his 
request,  relinquish  to  a  third  person  his  situation  as 
a  partner  in  business  with  the  other  covenantors, 
and  that  they  would  receive  such  third  person  as  a 
partner,  is  not  good,  although  it  be  averred  that  he 
did  relinquish  and  that  they  did  accept,  unless  it  be 
alleged  that  such  covenantor  agreed  to  relinquish, 
or  that  he  did  relinquish  at  the  request  of  the  cove- 
nantee. 

Citations-7  Johns.,  207 ;  4  Wend.,  365,  366 :  9  Cow., 
37 ;  2  Johns.,  448  a. 

TiEMURRER  to  plea.  The  plaintiff  declared 
\J  iu  covenant,  on  a  lease  of  certain  demised 
premises,  by  which  the  defendants  bound 
themselves  to  pay  a  certain  rent  and  the  taxes. 
The  plaintiff  averred  that  Apr.  30,  1830,  the 
sum  of  $73.33  of  rent  was  in  arrear,  and  th  at 
he  had  been  obliged  to  pay  $50  for  taxes  as- 
sessed on  the  demised  premises.  Bogue  was 
not  arrested  ;  the  other  defendants  were,  and 
put  in  various  pleas,  amongst  others,  that  be- 
fore the  rent  claimed  had  accrued,  and  before 
the  taxes  paid  by  the  plaintiff  had  been  im- 
posed, to  wit :  Jan.  1,  1829,  the  plaintiff,  in 
consideration  that  Bogue  at  the  special  instance 
and  request  of  the  plaintiff,  would  dissolve  his 
connection  with  the  other  defendants  with 
whom  he  carried  on  the  business  of  selling 
goods  at  auction,  and  would  relinquish  all  his 
rights  as  a  partner  with  the  other  defendants 
to  one  Guy  Reynolds,  and  that  they  would  ac- 
cept Reynolds  as  a  partner  in  the  place  of 
Bogue,  and  grant  to  him  all  the  rights,  etc.,  of 
Bogue  as  such  partner,  promised  and  agreed 
to  and  with  the  defendants,  that  he  would  re- 
lease and  forever  discharge  Bogue  from  all 
covenants  and  agreements  in  the  lease  con- 
tained, and  from  all  liability  incurred  thereby. 
The  defendants  then  aver  that  afterwards  on 
the  same  day,  Bogue  relinquished  to  Reynolds 
all  his  right,  etc..  as  a  partner,  and  that  they 
accepted  Reynolds  as  a  partner,  and  granted  to 
him  all  the  rights,  etc. ,  of  Bogue,  whereof  the 
plaintiff  had  notice.  To  this  plea  the  plaintiff 
demurred. 

337*]     *Mr.  S.  Stevens,  for  plaintiff. 
Mr.  J.  A.  Spencer,  for  defendants. 

By.  the  Court,  Nelson,  /.  The  first  objec- 
tion taken  to  the  plea  demurred  to  is,  that  it 
does  not  set  forth  any  agreement  on  the  part 
of  Bogue  to  relinquish  to  Reynolds  his  interest 
as  a  copartner  with  the  other  defendants  ;  or 
that  he  did  so  relinquish  at  the  request  of  the 


plaintiff,  and  that,  therefore,  the  promise  of  the 
plaintiff  was  without  consideration  and  void. 
The  objection,  I  think  well  taken;  one  or  the 
other  of  these  allegations  ought  to  have  been 
averred  to  make  the  agreement  between  the 
parties  mutual  and  binding.  For  aught  that 
appears,  it  was  wholly  optional  with  Bogue  to 
perform  on  his  part,  and  the  plea  only  shows 
a  proposition  by  the  plaintiff  unassented  to  by 
Bogue.  The  fact  of  his  afterwards  executing 
the  proposition  on  his  part,  without  any  agree- 
ment to  do  so,  or  request  by  the  plaintiff,  can- 
not vary  the  princple.  - . .  «_v 

The  important  question  in  the  case,  and  the 
one  affecting  the  merits,  is,  whether  the  facts- 
spread  in  the  plea,  conceding  them  to  be  well 
pleaded,  constitute  a  defense  to  the  action.  A 
release  by  the  obligee  to  one  of  several  obligors, 
whether  bound  jointly  or  jointly  and  sever- 
ally, is  a  discharge  of  all,  and  may  be  plead- 
ed in  bar.  Rowley  v.  Stoddard,  7  Johns. ,  207. 
But  it  is  there  said,  that  the  release,  to  have 
this  effect,  must  be  a  technical  release  under 
seal.  If  this  latter  position  is  sound,  the  plea 
in  this  case  cannot  be  sustained,  as  it  sets  up 
only  a  parol  agreement  to  release  one  of  the 
covenantors.  4  Wend.,  365,  366;  9  Cow.,  37  ; 
2  Johns.,  448  a.  The  principle  upon  which 
this  plea  is  founded,  as  will  be  seen  on  looking- 
into  the  cases  referred  to,  is  very  technical  and 
should  not  be  extended  by  construction,  espe- 
cially as  the  party  interested  in  it,  has  his  reme- 
dy upon  the  agreement,  if  violated. 

Judgment  for  the  plaintiff,  with  leave  to  the  de- 
fendants to  amend,  on  payment  of  costs. 

Release,  by  one  of  two  obligors—  When  operates  to- 
discharge  all.  Cited  in— 12  Wend.,  125;  70  N.  Y.,  543: 
5  Barb.,  459;  64  Barb.,  602;  50  How.  Pr.,  439, 440;  8  Abb. 
N.  S.,  212. 

Mutual  promises— When  binding.  Distinguished 
-19  Barb.,  146. 

Cited  in— 21  Wend.,  141 ;  46  Am.  Dec.,  478  (4  Gilm... 
536). 

Also  cited  in — 1  Sweeney,  575. 


NOTE.— Covenant  not  to  sue  one  of  several  debtors 
—  When  a  bar. 

A  covenant  not  to  sue  one  of  several  debtors  does  not 
discharge  the  others. 

A  release  of  one  of  several  joint  debtors  discharges 
all.  But  to  have  this  effect  it  must  be  under  seal. 
See  President,  etc.,  of  Catskill  Bank  v.  Messenger,  9 
Cow.,  37,  note;  Chandler  v.  Herrick,  19  Johns.,  129 
note. 
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*FARR  &  EMMONS.D.  SMITH.  [*33» 

Tenants    in    Common    of    Chattel — Trover  — 
Practice. 

One  tenant  in  common  of  a  chattel  cannot  bring- 
trover  against  his  co-tenant  for  dispossessing  him  ; 
if  the  chattel  be  destroyed  or  sold,  which  is  con- 
structively a  destruction,  the  action  lies. 

A  justice's  execution,  which  should  be  made  re- 
turnable in  90  days,  is  void  if  made  returnable  in 
30  days,  and  a  creditor  as  well  as  the  defendant  in 
the  execution  may  take  the  objection. 

Citations— 5  Wend.,  276  ;  9  Cow.,  230 ;  3  Johns.,  175; 
15  Johns.,  181. 

TERROR  from  the  Seneca  C.  P.  Smith  sued 
JL  Farr  and  Emmons  in  an  action  of  trover 
for  taking  a  quantity  of  wheat  in  the  sheaf  cut 
by  the  plaintiff  and  left  standing  in  the  field. 
The  plaintiff  showed  title  to  the  wheat  by  virt- 
ue of  a  purchase  made  May  27,  1830,  under  an 
execution  on  a  judgment  in  his  favor  against 
one  David  Jones,  obtained  on  attachment:  the 
judgment  was  for  $41.88,  and  the  execution  is- 
sued thereon  was  returnable  in  30  days.  He 
also  claimed  under  a  mortgage  of  thje  wheat 
executed  by  Jones  to  one  Swick,  bearing  date 

j  Oct.  9, 1829,  to  secure  the  payment  of  $60,  Oct. 

I  9,  1830,  and  authori/.ing  Swick  to  take  posses- 
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sion  of  the  wheat  at  harvest  time  and  retain  the 
same  until  the  mortgage  money  was  paid,  which 
mortgage  was  in  Aug.,  1830,  assigned  to  the 
plaintiff.  The  wheat  in  question  had,  in  the 
autumn  of  1829,  been  sowed  by  Jones  on  a 
farm  then  in  the  possession  of  one  Kelly,  on 
shares,  Jones  to  have  one  third  of  the  crop, 
and  each  to  harvest  his  own  share.  When  the 
wheat  was  ripe,  in  1830,  one  third  of  the  crop 
was  cut  and  left  on  the  field  by  Smith,  from 
whence  it  was  taken  by  the  defendants.  In  their 
defense  the  defendants  contended  that  the  exe- 
cution in  faVor  of  the  plaintiff  against  Jones 
was  void,  having  been  made  returnable  in  3D 
instead  of  90  days;  the  court  decided  that  none 
but  the  defendant  in  the  execution  could  ob- 
ject to  the  execution  on  that  account.  The  de- 
fendants next  showed  that  on  the  day  the 
mortgage  from  Jones  to  Swick  fell  due,  they 
tendered  to  the  plaintiff  $60,  in  satisfaction 
of  the  same,  which  was  refused  to  be  accept- 
•ed,  the  defendants  being  unwilling  to  pay  the 
costs  which  had  then  accrued  in  this  suit.  The 
court  decided  the  tender  to  be  insufficient. 
339*]  They  next  showed  a  judgment  *and 
execution  in  favor  of  Emmons  against  Jones, 
obtained  on  attachment,  and  a  sale  of  the 
wheat  in  question  to  Emmons  previous  to  June 
1,  1830;  which  attachment  in  favor  of  Em- 
mons, although  served  on  the  same  day  that 
the  attachment  in  favor  of  Smith  was  served, 
was  subsequent  in  point  of  time.  The  defend- 
ants also  showed  that  Mar.  14,  1829,  the  date 
•of  the  agreement  between  Jones  and  Kelly  re- 
lative to  the  putting  in  of  the  crop,  Kelly  was 
the  tenant  of  John  DeMott;  that  in  Oct.,  1829, 
DeMott  entered  into  a  contract  for  the  sale 
of  the  farm  on  which  the  crop  had  been  put  in, 
to  Emmons,  one  of  the  defendants,  without 
any  reservation  of  crops  ;  that  in  Dec.,  1829, 
Emmons  contracted  to  sell  the  same  premises 
to  Farr,  the  other  defendant,  who  early  in  the 
next  spring  entered  into  possession,  until  when, 
Kelly  had  remained  on  the  farm,  having  been 
in  possession  for  12  years.  It  also  appeared 
that  in  Oct.,  1829,  Kelly  assigned  his  interest 
in  the  agreement  between  himself  and  Jones  to 
Emmons.  The  plaintiff  had  a  verdict  for 
$94.18,  on  which  judgment  was  entered.  The 
•defendants  sued  out  a  writ  of  error. 

Mr.  A.  Gibbs,  for  plaintiffs  in  error. 

Mr.  W.  B.  Canfleld,  for  defendant  in 
•error. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff below  undertook  to  show  title  to  the  wheat 
in  two  ways  :  1.  By  a  judicial  sale  under  his 
judgment  and  execution  ;  and  2.  As  assignee 
<>f  a  mortgage.  By  the  first,  he  acquired  no 
interest  in  the  wheat;  and  the  execution  being 
returnable  in  30  instead  of  90  days,  was  un- 
warranted by  the  statute,  and  void,  5  Wend., 
276;  but  by  the  mortgage,  of  which  the  plaint- 
iff was  assignee,  he  did  become  entitled  to  take 
possession  of  Jones'  part  of  the  wheat,  and 
this  title  is  older  than  that  of  the  purchase  by 
Emmons  under  his  judgment  and  execution. 
On  the  supposition,  therefore,  that  Kelly  and 
Jones  were  entitled  to  the  crop,  Smith,  the 
plaintiff  below,  having  the  interest  of  Jones, 
was  the  owner  of  one  third  of  the  wheat,  and  the 
other  two  thirds  belonged  either  to  Emmons, 
as  the  assignee  of  Kelly  s  interest,  or  to  Farr,  to 
4i8i 


whom  Emmons  had  sold  the  *farm,  [*34O 
without  any  reservation  of  the  crops.  The  de- 
fendants, therefore,  or  one  of  them,  were  ten- 
ants in  common  with  the  plaintiff  of  the  wheat. 
By  the  contract,  Jones  was  to  harvest  one 
third  and  Kelly  two  thirds,  but  their  interest 
was  joint  until  a  division;  of  the  wheat,  which 
was  cut,  the  defendants  were  the  owners  of 
two  thirds,  and  the  plaintiff  was  owner  of  the 
remainder.  The  law  is  well  settled  that  one 
tenant  in  common  of  a  chattel  cannot  bring 
trover  against  his  co-tenant  for  dispossessing 
him.  If  one  tenant  in  common  of  a  chattel  de- 
stroy or  sell  (which  is  constructively  a  destruc- 
tion), then  he  is  accountable  in  this  action.  9 
Cow.,  230;  3  Johns.,  175;  15  Id.,  181.  As  this 
point  disposes  of  the  whole  case,  it  seems  un- 
necessary to  consider  the  nature  of  Kelly's 
tenancy.  The  tender  upon  the  mortgage  was 
certainly  ineffectual,  as  this  suit  was  then  com- 
menced and  there  was  no  offer  to  pay  the  costs. 
Judgment  of  Seneca  0.  P.  reversed,  with  single 
costs,  and  the  costs  to  abide  tlie  event  of  a  new 
trial. 

Cited  in— 12  Wend.,  37  ;  42  N.  Y.;  561 ;  1  Lans.,  429  ; 
2  Lans.,  184,  215 ;  8  Barb.,  588 ;  22  Barb.,  569  ;  62  Barb., 
233 ;  33  Am.  Dec.,  389  (9  N.  H.,  502);  44  Am.  Dec.,  408 
(1  Finn.,  479);  49  Am.  Dec.,  93  (11  Mo.,  383). 


CHRISTMAN  ».  FLOYD. 

Distress — Who  may  Administer  Oath — Constable 
may  Pursue  Property  into  Another  Town,  in 
Case  of  Fraudulent  Removal  to  Avoid  a  Dis- 


In  the  case  of  a  distress  for  rent,  the  affidavit  re- 
quired by  law  specifying  the  amount  of  rent,  etc., 
cannot  be  made  before  a  justice  of  the  peace ;  it 
must  be  made  before  an  officer  generally  author- 
ized to  administer  oaths. 

A  constable  of  the  town  where  the  demised 
premises  are  situate,  to  whom  a  distress  warrant  is 
delivered  to  be  executed,  may  pursue  into  another 
town  and  take  goods  which  have  been  fraudulently 
removed  to  avoid  a  distress  for  rent. 

Citations— 2  R.  S.,  225,  sec.  1 ;  352,  sec.  153 ;  270, 
sec.  249 ;  276,  sec.  1 ;  384,  sees.  44,  46 ;  501,  sec.  8 ;  541, 
sec.  5  ;  IK.  S,,  118,  sec.  22 ;  185,  sec.  1 ;  367.  sec.  8  ; 
Act,  April  29, 1831,  Laws  of  1831.  p.  20 ;  9  Cow.,  194. 

TIEMURRER  to  pleas.  The  plaintiff  declared 
J-/  in  the  usual  form  in  replevin  for  the  tak- 
ing of  cattle  Feb.  20,  1830,  at  Rome,  in  the 
County  of  Oneida.  The  defendant  make  cogni- 
zance, stating  that  one  Northrop  at  the  time 
when,  etc.,  was  the  tenant  of  Nicoll  Floyd  of 
certain  premises  situate  in  the  Town  of  West- 
ern, in  the  County  of  Oneida,  at  an  annual 
rent  of  $212.50;  that  Mar.  1,  1829,  the  sum  of 
$212.50  was  in  arrearfor  rent;  that  Feb.  24, 
1830,  the  defendant,  as  the  agent  of  Nicoll 
Floyd,  made  an  affidavit  before  J.  H.,  Esq., 
one  of  the  justices  of  the*peace  in  and  [*341 
for  the  Town  of  Western,  specifying  that  Mar. 
1  then  last  past,  the  sum  of  $212.50  became 
due  from  Northrop  to  Nicoll  Floyd  for  one 
year's  rent  of  the  premises,  which  affidavit  he 
delivered  to  one  J.  M.  Felton,  a  constable  of 
the  Town  of  Western,  whom  he  procured  to 
make  distress  for  the  rent,  and  who  proceeded 
to  the  demised  premises  for  the  purpose  of 
making  distress  for  the  rent  aforesaid;  and  be- 
cause the  goods  and  chattels  on  the  premises 
were  insufficient  to  pay  the  rent,  and  because 
the  goods  and  chattels  in  the  declaration  in,en- 
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tioned,  after  the  rent  became  due  and  payable, 
to  wit:  Feb.  5,  1830,  were  taken,  removed  and 
carried  off  from  the  demised  premises,  leaving 
the  rent  due  and  in  arrear  unpaid,  and  put  and 
placed  into  the  place  in  which,  etc.,  the  said  J. 
M.  Felton,  as  such  constable  as  aforesaid,  did 
thereupon,  by  the  procurement  and  direction 
of  the  defendant,  pursue  and  take  the  said 
cows  and  heifers  at  the  said  place  in  which, 
etc. ,  and  at  the  said  time  when,  etc.  (the  same 
being  within  thirty  days  next  after  the  said  re 
moval  of  the  said  cows  and  heifers  from  the 
said  demised  premises),  for  and  in  the  name  of 
a  distress  for  the  rent,  etc.;  and  this,  etc., 
wherefore,  etc.  To  this  cognizance  the  plaint- 
iff pleaded,  1.  That,  .1.  H.,  Esq.,  in  the  cogni- 
zance named,  at  the  time  of  the  making  of  the 
affidavit  therein  mentioned,  was  not  a  judge 
-of  any  court  of  record,  a  circuit  judge,  a  Su- 
preme Court  Commissioner,  or  commissioner 
of  deeds,  nor  clerk  of  any  court  of  record,  and 
this,  etc.,  wherefore,  etc.;  and  2.  That  J.  M. 
Felton,  at  the  time  when,  etc.,  was  not  a  sher- 
iff or  a  deputy  of  the  sheriff  of  the  County  of 
Oneida,  or  a  constable  or  marshal  of  the  Town 
of  Rome,  and  that  the  said  cows  and  heifers 
were  and  continued  to  be  in  the  possession  of 
the  plaintiff  at  Rome,  and  off  the  demised 
premises  from  Feb.  1,  1830,  to  the  said  time 
•when,  etc.,  and  this,  etc.,  wherefore,  etc.  To 
these  pleas  the  defendant  demurred. 

Mr.  J.  G.  Floyd,  for  defendant. 

Messrs.  C.  HaydenandR.  B.^Miller,  for 
plaintiff. 

By  the  Court,  Sutherland,  /.  Two  ques- 
tions are  presented  by  this  demurrer :  1. 
Whether  the  affidavit  required  to  be  made  by 
342*]  *a  landlord,  for  whose  benefit  a  dis- 
tress is  made,  specifying  the  amount  of  rent 
due  and  the  time  for  which  it  accrued,  can  be 
taken  before  a  justice  of  the  peace ;  and  2. 
Whether  a  constable,  to  whom  a  distress-war- 
rant is  delivered  (the  premises,  in  relation  to 
which  the  rent  accrued  being  in  the  town  of 
which  he  is  constable),  can  follow  property  re- 
moVed  from  said  premises  into  another  town, 
and  there  seize  and  carry  it  back  under  his 
warrant. 

I  am  inclined  to  the  opinion  that  a  justice  of 
the  peace  cannot  administer  an  oath  in  such  a 
case.  The  Act  directs;  2  R.  S.,  501,  sec.  8, 
that  the  affidavit  shall  be  made  before  some 
officer  authorized  to  administer  oaths  ;  that  is, 
I  apprehend,  an  officer  possessing  a  general 
authority  to  administer  oaths  ;  and  the  49th 
section  of  the  Act  which  treats  of  the  powers 
and  duties  of  certain  judicial  officers  (2  R.  S., 
284), enumerates  the  officers  of  that  description. 
The  marginal  note  of  that  section  is,  "  officers 
authorized  to  administer  oaths  ;  "  and  it  pro- 
vides, "  that  whenever  any  oath  or  affidavit  is 
or  may  be  required  or  authorized  by  law,  in 
any  cause,  matter  or  proceeding  (except  oaths 
to  jurors  and  witnesses  in  the  trial  of  a  cause, 
oaths  of  office,  and  such  other  oaths  as  are  re- 
quired by  law  to  be  taken  before  particular  of- 
ficers), the  same  may  be  taken  before  any  judge 
of  any  court  of  record,  any  circuit  judge,  Su- 
preme Court  Commissioner,  commissioner  of 
deeds,  or  clerk  of  any  court  of  record  ;  and  af- 
fidavits so  taken,  may  be  read  and  used  in  any 
court  of  law  or  equity,  of  record  or  not  of  rec- 
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ord,  within  this  State  ;  and  before  any  officer, 
judicial,  executive  or  administrative,  before 
whom  any  such  cause,  matter  or  proceeding 
may  be  pending."  These  are  the  officers  re- 
ferred to  in  the  8th  section  of  the  Act  Con- 
cerning Distresses,  before  whom  the  affidavits 
in  such  cases  must  be  made.  2  R.  S.,  501.  It 
would  be  unreasonable  to  extend  it  to  all  offi- 
cers who,  in  any  case  whatever,  are  authorized 
to  administer  an  oath.  Their  authority  is  spe- 
cial, and  limited  to  particular  cases,  generally 
in  express  terms  by  the  Acts  which  confer  it. 
Thus  this  same  49th  section  provides  that  af- 
fidavits to  be  read  in  the  Supreme  Court,  may 
be  taken  by  any  commissioner  appointed  for 
that  purpose  by  the  said  court.  The  50th  sec- 
tion authorizes  oaths  or  affidavits  to  be  used  in 
the  court  *of  chancery  to  be  taken  be-  [*343 
fore  any  master  or  examiner,  register  or  assist- 
ant register  of  that  court,  or  before  any  com- 
missioner appointed  for  that  purpose  by  that 
court.  Every  chairman  of  a  Board  of  Super- 
visors has  power  to  administer  an  oath  to  any 
person  concerning  any  matter  submitted  to  the 
Board,  or  connected  with  their  powers  or  du- 
ties. 1  R.  S.,  367,  sec.  8.  Referees  may  ad- 
minister the  necessary  oaths  to  the  witnesses 
produced  before  them.  2  R.  S.,  384,  sec.  46. 
The  Governor,  the  Secretary  of  State,  the 
Comptroller,  the  Deputy-Comptroller,  the 
Treasurer,  the  Attorney-General  and  Survey- 
or-General, wherever  they  may  legally  require 
proof  by  affidavit,  in  relation  to  any  matter  be- 
longing to  their  respective  offices,  may  admin- 
ister the  necessary  oath.  1  R.  S.,  185,  sec.  1. 
The  oath  of  office  may  be  administered  by  va- 
rious officers  who  have  no  general  authority  to 
take  affidavits,  1  R.  S.,  118,  sec.  22  ;  and  there 
are  various  other  cases  in  which  the  authority 
to  admininister  a  particular  oath  is  specially 
conferred.  Now,  all  these  officers  are  literal- 
ly authorized  to  administer  oaths;  but  it  would 
be  a  very  forced  and  unnatural  construction 
to  hold  that  these  general  terms  extended  the 
limited  powers  specially  conferred  upon  them, 
with  reference  to  particular  cases,  when  there 
is  a  class  of  officers  possessing  general  powers 
to  administer  oaths,  to  whom  those  terms  strict- 
ly apply,  and  an  application  and  limitation  to 
whom,  give  them  full  effect. 

Justices  of  the  peace,  except  so  far  as  they 
are  conservators  of  the  peace,  derive  all  their 
powers  from  the  various  statutes  which  have 
from  time  to  time  been  passed  in  relation  to 
them.  In  the  trial  of  all  actions  within  their 
jurisdiction,  justices' courts  where  special  pro- 
vision is  not  otherwise  made  by  law,  are  vest- 
ed with  all  the  necessary  powers  which  are 
possessed  by  courts  of  record  in  this  State,  2 
R.  S.,  235,  sec  1,  and  they  may,  among  other 
things,  administer  oaths  to  witnesses,  in  any 
matter  or  cause  pending  before  them,  and  in 
all  other  cases  where  it  may  be  necessary  to 
carry  into  effect  their  powers  and  duties.  2 
R.  S.,  276,  sec.  1.  A  justice  is  specially  au- 
thorized to  administer  an  oath  whenever  it 
shall  be  necessary  to  make  use  of  an  affidavit 
in  any  proceedings  had  before  him,  2  R.  S., 
270,  sec.  249,  and,  in  various  instances,  the 
power  is  specially  given.  They  may  administer 
the  oath  to  referees,  2  R.  *S. .  '384,  sec.  [*344 
44,and  to  witnesses  examined  before  arbitrators, 
2  R.  S.,  541,  sec.  5.  Debtors  in  execution  upon 
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justices'  judgments  are  entitled  to  be  discharged 
in  certain  cases,  upon  making  and  delivering 
to  the  sheriff  or  jailer  an  affidavit  taken  be- 
fore some  officer  authorized  to  take  affidavits, 
stating  the  facts  which  entitle  them  to  such 
discharge.  2  R.  S.,  252,  sec.  153.  Now  this 
is  precisely  the  phraseology  used  in  the  Act 
Concerning  Distresses  ;  and  the  opinion  of  the 
Legislature,  that  it  did  not  embrace  justices  of 
the  peace,  is  clearly  manifested  bjr  the  Act  of 
Apr.  29,  1831,  Laws  of  1831,  p.  20,  by  which 
such  affidavits  are  expressly  authorized  to  be 
made  before  justices  of  the  peace.  The  case 
of  Wood  v.  Jeff.  Co.  Bank,  9  Cow.,  194,  is  dis- 
tinguishable from  this.  The  Act  in  that  case 
was  entirely  silent  as  to  the  description  of  of- 
ficers before  whom  the  affidavit  was  to  be 
taken;  there  were  no  general  expressions  which 
the  court  were  called  upon  to  give  a  construc- 
tion to.  This  objection  to  the  cognizance,  there- 
fore, is  well  taken,  and  the  plaintiff  is  entitled 
to  judgment  upon  the  demurrer  to  his  second 
plea.  The  Act  is  express  that  no  distress  shall 
be  made,  unless  such  affidavit  is  annexed  to  the 
warrant ;  it  is  a  fatal  defect  in  the  proceedings 
and  no  amendment  can  reach  or  cure  it. 

The  third  plea  is  bad.  The  constable  to 
whom  the  warrant  was  delivered  had  a  right 
to  follow  the  property  which  had  been  re- 
moved into  an  adjoining  town.  The  3d  sec- 
tion of  the  Act,  2  R.  S.,  501,  provides  that 
every  distress  for  rent  shall  be  made  by  the 
sheriff  of  the  county  or  one  of  his  deputies,  or 
by  a  constable  or  marshal  of  the  city  or  town 
where  the  goods  are,  who  shall  conduct  the 
proceedings  throughout.  The  officer  who  com- 
mences, must  consummate  the  proceedings.  A 
constable  may  serve  process  in  any  part  of  his 
county.  Goods  which  have  fraudulently  been 
removed,  in  order  to  avoid  a  distress  for  rent, 
are,  I  apprehend,  within  the  meaning  of  this 
section,  to  be  considered  as  being  or  remaining 
within  the  town  from  they  have  been  thus  re- 
moved. The  demurrer  to  this  plea  is,  there- 
fore, well  taken,  and  the  defendant  is  entitled 
to  judgment  upon  it. 

Judgment  for  plaintiff  upon  demurrer  to  tTie  sec- 
ond plea,  and  for  defendant  on  demurrer  to  the 
third  plea. 

Cited  in— 12  Wend.,  565 ;  6  Hill,  30  ;  16  Barb.,  324  ; 
1  Hilt.,  584. 
Explained-6  Hill,  20. 
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0. 
THE  UNION  FURNACE  COMPANY. 

Mortgage  of  Chattel  to  Surety  to  Indemnify  Him, 
Valid — Fraud. 

The  delivery  of  a  chattel  by  a  purchaser,  to'  one 
who  has  become  his  surety  for  the  payment  of  the 
purchase  money,  is  a  valid  and  legal  transaction, 
and  the  continuance  of  the  possession  and  use  of 
the  property  by  the  purchaser  does  not  invalidate 
the  right  of  the  surety  to  control  the  property  upon 
toe  happening  of  the  event  which,  by  the  agree- 
ment of  the  parties,  was  to  render  his  interest  abso- 
lute. 

CItationa— 3  Cow.,  486;  4  Cow.,  461;  2  Wend.,  446.  596. 

ERROR  from  the  Herkimer  C.  P.     The  Un- 
ion Furnace  Company  sued  Ferguson  in 
an  action  of  trover  for  a  yoke  of  oxen,  alleged 
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to  have  been  purchased  by  them  of  Moses  Clark 
and  Michael  Nichols.  Clark  and  Nichols  bought 
the  oxen  of  Ferguson  in  Mar.,  1829,  and  gave 
him  two  notes  for  25  cords  of  wood  each,  one 
payable  July  15,  and  the  other  Sep.  15,  1829. 
One  Orimel  Starks  signed  the  notes  as  surety 
for  Clark  and  Nichols.  When  the  cattle  were 
delivered  to  the  purchasers,  they  delivered 
them  to  Starks  in  security  for  the  responsibil- 
ity he  had  assumed,  declaring  the  terms  of  the 
delivery  to  be,  that  if  they  did  not  pay  Fergu- 
son when  the  notes  fell  due,  the  cattle  should 
be  Starks',  to  enable  him  to  pay  Ferguson  ; 
but  that  until  both  notes  became  due,  they 
should  have  the  right  to  use  the  cattle.  Sep. 
15,  when  the  second  note  became  due,  Fergu- 
son demanded  payment  of  the  notes,  and  they 
not  being  paid,  Starks  delivered  the  cattle  to- 
Ferguson,  who  gave  up  to  Starks  the  notes 
which  he  had  signed  as  surety;  Starks  tore  off 
his  name  and  handed  the  notes  to  Clark,  one 
of  the  original  purchasers.  Clark  and  Nichols- 
used  the  cattle  until  Sep.  15.  The  C.  P.  charged 
the  jury  that  the  cattle  having  been  left  in  the 
possession  of  Clark  and  Nichols  by  Starks  was 
evidence  of  fraud  as  against  a  bona  fide  pur- 
chaser, and  if  they  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  be  considered  as 
bona  fide  purchasers,  that  then  the  plaintiffs 
were  entilled  to  a  verdict.  The  jury  found  for 
the  plaintiffs,  and  the  defendant  sued  out  a 
writ  of  error. 

Mr.  A.  Hackley,  for  plaintiff  in  error. 

Mr.  L.  Ford,  for  defendants  in  error. 

*By  the  Court,  Nelson,  J.  The  mort-  [*346- 
gage  to  Starks  to  indemnify  him  as  surety  for 
the  payment  of  the  purchase  money,  was  legal 
and  valid,  and  the  plaintiff  in  error  obtained  a 
perfect  title  to  the  oxen  on  the  resale  in  Sep., 
1829.  The  continuance  of  the  possession  and 
the  use  of  the  oxen  by  Clark  and  Nichols  were 
not,  under  the  circumstances  of  the  case,  fraud- 
ulent in  law,  and  there  is  no  pretense  of  fraud 
in  fact.  Without  discussing  a  point  which  haa 
been  the  subject  of  frequent  examination  in 
this  court,  I  will  merely  refer  to  the  cases  in 
3  Cow.,  486;  4  Id.,  461;  2  Wend.,  446,  596,  the 
leading  principles  of  which  fully  maintain  the 
position  assumed. 

The  judgment  ought,  therefore,  to  be  reversed, 
and  a  venire  de  novo  should  issue. 

Cited  in-18  Hun,  188  ;  2  Barb.,  542;  66  Barb.,  436  ; 
1  Edw.,  123 ;  6  Leg.  Obs.,  208  ;  8  W.  Dig.,  398. 


WILCOX  «.  WOOD. 

Computation  of  Time  Lease  Runs — Proof  of  Lo- 
cal Custom,  Admissible — Action  of  Trespass — 
Pleading  and  Practice — Non&uit, 

It  seems  that  a  lease  of  premises  from  the  first  day 
of  May  in  one  year  to  the  first  day  of  May  in  the  suc- 
ceeding year,  excludes  the  first  day. 

Proof  of  a  local  custom,  that  a  lease  in  those  terms, 
expires  at  noon  of  the  last  day  is  admissible ;  and 
the  court  suggest  that  such  custom  would  be  highly 
convenient. 

Where  an  action  of  trespass  quare  domum  freglt 
was  brought  by  an  outgoing  tenant  for  the  te'aring- 
down  a  partition  wall  in  the  house  on  the  first  day 
of  May,  before  noon  and  before  he  had  removed 
from  the  premises,  and  the  defendant  pleaded  liber- 
um  tfnementum  but  did  not  prove  his  plea,  and  the 
plaintiff  was  nonsuited,  the  nonsuit  was  set  aside 
and  a  new  trial  ordered. 
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Where  a  plaintiff  declares  in  the  C.  P..  in  an  ac- 
tion of  trespass  originally  commenced  before  a  jus- 
tice whose  jurisdiction  is  taken  away  by  a  plea  of 
title,  the  defendant  may  file  a  suggestion,  stating 
the  manner  in  which  the  cause  was  brought  into  the 
C.  P. ;  it  seems,  however,  that  a  suggestion  in  the 
plea  would  be  more  correct. 

Citations— Cowp..  714 ;  2  Black,  J235 ;  4  City  Hall 
Rec.,  158,  159. 

ERROR  from  the  Albany  C.  P.  Wilcox 
sued  Wood,  in  an  action  of  trespass  quare 
domum  fregit.  The  defendant  pleaded  liberum 
tenementum,  on  which  issue  was  taken.  The 
premises  are  a  dwelling-house  in  the  City  of 
Albany,  the  first  floor  of  which,  with  the  ex- 
347*J  ception  of  an  entry  or  hall  leading  *to 
a  staircase  communicating  with  the  upper 
floors,  is  occupied  by  a  store.  The  house,  with 
the  exception  of  the  store,  had  been  let  by  the 
landlord  to  a  Mrs.  Mahan,  and  he  had  agreed 
to  continue  the  lease  to  May,  1, 1829.  In  Nov., 
1828.  the  landlord  accepted  the  plaintiff  as  his 
tenant  in  the  stead  of  Mrs.  Mahan,  for  the  resi- 
due of  the  term.  May  1,  1829,  previous  to  8 
o'clock  A.  M.  the  defendant,  who  occupied  the 
store,  knocked  down  the  partition  separating 
the  store  and  the  entry  leading  to  the  upper 
part  of  the  house,  threw  the  rubbish  into  the  en- 
try, which  not  only  raised  a  great  dust,  but  im- 
peded the  plaintiff  in  the  removal  of  his  goods. 
The  plaintiff  offered  to  prove  that  by  a  gener- 
al, known  and  established  custom  in  the  City 
of  Albany,  a  lease  like  that  proved  in  this  case 
expired  at  12  o'clock  at  noon  of  May  1, and  that 
the  custom  had  existed  as  long  as  the  memory  of 
the  oldest  inhabitants  of  the  city  could  recollect 
any  event.  This  evidence  was  objected  to  and 
overruled  It  is  stated  in  the  bill  of  exceptions 
that  the  defendant  gave  in  evidence  a  lease  ; 
but  from  whom,  for  what  term,  when  com- 
mencing and  when  ending,  is  not  stated.  Upon 
this  evidence,  the  court  ordered  a  nonsuit 
to  be  entered.  The  plaintiff  tendered  a  bill  of 
exceptions  and  sued  out  a  writ  of  error. 

Upon  the  record  brought  up,  after  the  entry 
of  the  nonsuit  there  is  a  suggestion  by  the  de- 
fendant that  the  plaintiff  originally  commenced 
his  suit  in  a  justice's  court,  that  a  plea  of  title 
was  there  interposed,  and  that  the  plaintiff  de- 
clared in  the  C.  P.  for  the  same  cause  of  action 
for  which  his  suit  was  instituted  in  the  jus- 
tice's court.  To  this  suggestion  a  formal  gen- 
eral demurrer  was  put  in  by  the  plaintiff,  the 
defendant  joined  in  demurrer,  and  the  court 
gave  judgment  that  the  defendant  was  not  en- 
titled to  make  the  suggestion  upon  the  record. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  B.  F.  Butler,  for  defendant  in  error. 

348*]  *  By  the  Court,  Savage,  Ch.J.  The 
judgment  in  the  court  below  is  reversed,  for  the 
reason  that  the  court  nonsuited  the  plaintiff 
improperly.  The  plaintiff  had  proved  his  cause 
of  action  specified  in  his  declaration.  The  de- 
fendant had  not  verified  his  plea  of  liberum 
tenementum,  nor  had  he  connected  himself  with 
the  title  in  any  way,  or  if  he  did,  the  bill  of 
exceptions  does  not  show  it ;  but  if  he  had,  it 
was  not  the  province  of  the  court,  but  of  the 
jury,  to  determine  that  matter  of  fact.  The 
court  should  have  submitted  the  case  to  the 
jury.  The  defendant  produced  a  lease,  but 
from  whom  does  not  appear.  Supposing  it  to 
have  been  from  the  landlord  Denniston,  and 
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supposing  it  to  have  been  for  a  year  from  May 
1,  1829,  then  a  question  would  arise  upon  the 
construction  of  the  lease,  whether  it  includes 
the  first  day  of  May,  and  then  the  question  of 
custom  may  be  agitated. 

In  England  the  courts  have  for  centuries  been 
vascillating  between  two  opposite  construc- 
tions, where  a  deed  is  to  commence  from  the 
date  or  from  the  day  of  the  date — sometimes 
holding  that  the  day  of  the  date  is  inclusive, 
and  sometimes  exclusive.  Ld.  Mansfield's  doc- 
trine was,  that  there  is  no  difference  between 
these  two  forms  of  expression,  and  whether  the 
day  of  the  date  is  included  or  excluded  de- 
pends on  the  subject-matter  of  the  instrument 
and  the  intention  of  tiie  parties,  Cowp.,  714. 
In  this  State,  in  questions  of  the  computation 
of  time  arising  under  our  own  rules,  our  stat- 
utes, and  upon  promissory  notes,  we  hold  that 
the  day  of  the  date  is  excluded,  upon  the  same 
principle,  if  the  lease  is  to  hold  from  and  after 
May  1,  it  would  seem  to  follow  that  the  first 
day  is  excluded.  If  it  is  from  May  1  or  from 
the  day  of  the  date,  and  the  lease  is  dated  May 
1,  then  according  to  the  rule  in  England,  as  at 
present  understood,  the  first  day  is  included.  I 
know  of  no  decision  in  this  State  settling  that 
precise  point.  If  the  good  people  of  Albany 
have  settled  it  by  a  custom  which  is  of  suffi- 
cient age  to  give  it  the  sanction  of  authority, 
they  have  done  more  than  the  courts  have  been 
able  to  do;  and  if  they  have  settled  the  point 
that  such  a  lease  commences  and  terminates  at 
12  at  noon  May  1,  in  my  opinion  they  have  set- 
tled it  *as  it  should  be.  That  a  custom  [*349 
relating  to  leases  and  when  the  lessee  is  enti- 
tled to  possession  is  valid,  seems  to  be  admitted 
in  England.  So  it  is  said  in  Doe  v.  Snowden,  2 
Bl.,  1225,  that  if  there  is  a  taking  from  old 
lady-day,  Apr.  5,  the  custom  of  most  countries 
would  entitle  the  lessee  to  enter  upon  the  ara- 
ble at  Candlemas  Feb.  2,  to  prepare  for  the  lent 
corn,  without  any  special  words  for  that  pur- 
pose, and  the  meadows  not  till  the  first  of  May. 
From  the  report  of  Mary  Lace's  case,  4  City 
Hall  Recorder,  158,  159,  it  would  seem  from 
the  charge  of  the  mayor  (Golden)  that  such  a 
custom  exists  in  N.  Y.,  as  was  offered  to  be 
proved  in  this  case  in  the  court  below.  Custom 
is  a  law  established  by  long  usage.  A  universal 
custom  becomes  common  law.  If  the  usage  be 
confined  to  a  particular  place  it  is  a  custom. 
Customs  are  sometimes  allowed  to  prevail  con- 
trary to  the  rules  of  common  law,  but  in  such 
cases  are  construed  strictly.  We  are  not  now 
called  upon  to  decide  what  constitutes  a  gocd 
custom.  It  is  enough  to  say  that  we  have  au- 
thority in  Doe  v.  Snowden  to  sustain  us  in  the 
position  that  there  may  be  a  good  custom  to 
authorize  taking  possession  under  certain  leases 
not  according  to  the  strict  letter  of  the  instru- 
ment. That  was  not  precisely  the  question  be- 
fore the  court  in  that  case,  but  when  notice  to 
quit  should  be  given  where  the  lease  com- 
menced and  expired  on  the  days  above  men- 
tioned; and  the  court  held  it  to  be  a  lease  com- 
mencing and  ending  on  lady-day,  because  un- 
der such  a  lease  the  lessee  would  be  entitled  to 
possession  of  the  different  sorts  of  land  at  those 
different  days.  I  do  not  mean  to  be  under- 
stood that,  in  general,  customs  can  be  valid 
which  give  a  construction  to  written  instru- 
ments; that  is  the  business  of  the  courts;  but 
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if  under  leases  in  the  usual  form,  from  May  1 
to  "May  1,  it  has  been  the  immemorial  usage  to 
interchange  possession  at  12  o'clock  at  noon,  it 
seems  to  me  unobjectionable — not  as  a  con- 
struction of  the  instrument,  but  as  a  practical 
exercise  of  rights  under  it.  The  time  in  the 
lease  either  includes  or  excludes  May  1 ;  but  as 
the  courts  would  not  settle  the  point,  the  peo- 
ple have  taken  the  medium  and  that  which  is 
the  most  convenient  and,  therefore,  that  which 
35O*]  was  no  doubt  the  true  intention  of  *the 
parties.  A  strict  compliance  with  the  letter  of 
the  lease,  whether  it  includes  or  excludes  the 
day,  would  compel  those  who  change  tene- 
ments to  move  in  the  night,  or  remain  one  night 
in  the  street.  Such  an  absurdity  was  never  in- 
tended. I  am  of  opinion  that  the  proof  of  cus- 
tom offered  should  have  been  received. 

The  C.  P.  also  erred  in  giving  judgment  for 
the  plaintiff  below,  upon  the  demurrer  to  the 
suggestion  that  the  suit  was  originally  com- 
menced in  a  justice's  court.  By  demurring,  the 
plaintiff  admitted  the  truth  of  the  suggestion, 
and  the  sole  question  was  whether  the  defend- 
ant had  the  right  to  make  it.  That  he  had 
such  right  is  unquestionable.  A  defendant  who 
has  interposed  a  plea  of  title  in  a  justice's  court, 
and  who  is  subsequently  proceeded  against  in 
the  C.  P.,  has  certain  rights  secured  to  him  by 
statute,  and  if  the  original  commencement  of 
the  suit  is  not  stated  in  the  declaration,  the  de- 
fendant has  the  right  to  insist  that  such  fact 
should  appear  on  the  record.  The  proper 
course  would  be  to  make  the  suggestion  in  the 
plea.  Here,  instead  of  doing  so,  the  defendant 
filed  a  suggestion  and  probably  served  a  copy. 
The  plaintiff  demurred  to  it,  but,  instead  of 
specially  objecting  to  the  manner  of  the  pro- 
ceeding or  the  form  of  the  suggestion,  he  put 
in  a  general  demurrer,  which  left  open  only 
the  question  whether  the  defendant  had  the 
right  to  insist  that  the  fact  should  appear  upon 
the  record;  and  that  question  was  erroneously 
decided. 

Cited  in-2  Hill.  356;  3  Denio,  16;  49  N.  Y.,  469;  10 
Am.  Rep.,  409 ;  28  Barb.,  286 ;  52  Barb.,  164;  1  Daly, 
238;  40  N.  J.  L.,  135;  29  Am.  Rep.,  217  (11  Vroom., 
128). 
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THE  PRESIDENT  AND  DIRECTORS  OF 
THE  MANHATTAN  COMPANY. 

Corporations — Powers  of — Implied  Powers.  Be- 
yond Control  of  Subs&juent  Legislation — 
Waiver  by  Legislature  of  Forfeiture  Incurred 
by  Corporation — When  Doctrine  of  Waiver 
does  not  Apply — Dissolution  of  Corporation — 
When  Judicial  Proceedings  Necessary — Man- 
hattan Company  has  Right  to  Carry  on  Bank- 
ing Business  under  its  Charter  —  TJie  Re- 
training Acts  do  not  Affect  this  Corporation — 
Construction  of  Proviso  in  Charter — Pleading. 


NOTE.— Quo  warranto  against  corporation. 

An  information  in  the  nature  of  a  quo  warranto 
lies  agairwt  a  wrixrratitinfwr  vmtrfAmg  a  puhlte  fran- 
chise. See  People  v.  Tibbets,  4  Cow.,  358\  note. 

As  to  waiver  nf  forfeiture.  In  connection  with  the 
above  case  of  People  v.  Manhattan  Co.,  see  People 
v.  Phcenix  Bank,  24  Wend.,  431. 
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The  Act  incorporating:  the  Manhattan  Co.  in  the 
City  of  N.  Y.,  authorizing:  the  employment  of  its 
surplus  capital  in  the  purchase  of  public  or  other 
stock,  or  in  any  other  moneyed  transactions  or  op- 
erations not  inconsistent  with  the  Constitution  and 
laws  of  this  State  or  of  the  U.  S.,  and  such  corpora- 
tion having-  been  created  previous  to  any  restrain- 
ing Act  rendering  illegal  banking  by  individuals, 
or  by  corporations  not  specially  created  for  banking- 
purposes,  the  Manhattan  Co.  has  the  right  to  carry 
on  banking  business. 

The  restraining  Acts  prohibiting-  incorporated 
companies  not  expressly  authorized  to  carry  on 
banking  business,  do  not  affect  this  Corporation : 
the  Legislature  having  in  the  same  session,  viz. :  in 
1804,  in  which  the  first  restraining  Act  was  passed, 
expressly  excepted  .this  Company  from  its  opera- 
tion, which  saving  clause  has  never  been  repealed  r 
the  Act  of  1818  containing  a  proviso  that  nothing 
therein  contained  shall  be  construed  to  abridge  or 
affect  any  rights  theretofore  granted,  and  the  pro- 
visions of  the  Revised  Statutes,  1  R.  S.,  712  and  600, 
not  applying  to  pre-existing  corporations  unaffect- 
ed by  the  previous  restraining  Acts. 

The  implied  powers  of  a  corporation  are  as  much 
beyond  the  control  of  subsequent  legislation,  as 
powers  expressly  granted. 

A  forfeiture  incurred  by  a  corporation,  by  non- 
compliance  with  the  terms  of  a  condition  contained 
in  its  charter,  may  be  waived  by  the  Legislature,  by 
subsequent  legislative  Acts  recognizing  the  con- 
tinued existence  of  the  corporation. 

The  doctrine  of  waiver,  however,  is  not  applica- 
ble, where  by  the  terms  of  a  grant  or  charter  the 
estate  or  franchise  abs9lutely  determines  upon  fail- 
ure to  perform  a  condition. 

But  even  where  the  terms  of  a  charter  of  incorpo- 
ration are  that  on  failure  to  perform  the  condition 
the  corporation  shall  be  dissolved,  judicial  proceed- 
ings must  be  resorted  to  and  judgment  of  ouster 
had,  to  effect  a  dissolution ;  the  mere  failure  to  per- 
form not  being  ipso  facto  a  dissolution. 

The  incorporation  in  this  case  was  granted  upon 
the  following  condition :  "  Provided  that  said  Com- 
pany shall,  within  ten  years  from  the  passing  of  this 
Act,  furnish  and  continue  a  supply  of  pure  and 
wholesome  water,  sufficient  for  the  use  of  all  such 
citizens  dwelling  in  said  City  as  shall  agree  to  take 
it  on  the  terms  to  be  demanded  by  the  said  Com- 
pany ;  in  default  whereof  the  said  Corporation  shall 
be  dissolved."  It  was  held,  that  the  Company  be- 
ing declared  a  body  politic  and  corporate  in  presenti, 
and  having  ten  years  to  perform  the  acts  required 
of  them,  the  proviso  was  a  defeasance,  and  not  a 
condition  precedent,  and  that,  therefore,  they  were 
not  bound  in  their  plea  to  set  forth  the  condition 
and  allege  performance,  even  for  the  purpose  of 
showing  a  present  right,  although  at  the  time  of  the 
plea  the  period  limited  by  the  proviso  had  long  since 
expired  ;  as  in  judgment  of  law  a  corporation  once 
shown  to  exist,  is  presumed  to  continue  until  the 
contrary  be  shown. 

*It  was  further  held,  that  the  Atty-Gen.  in  [*35» 
alleging  a  breach  of  the  condition  was  bound  to 
name  such  citizens  as  were  willing  to  agree,  etc., 
and  that  the  naming  of  one  individual  would  have 
been  sufficient;  also  "that  he  should  have  averred  a 
request  on  the  part  of  those  citizens  who  wished  a 
supply  of  water,  or  an  offer  to  pay  for  it,  or  that  the 
defendants  had  notice  of  such  willingness  or  desire. 

And  further,  that  alleging  the  breach  in  the  gen- 
eral terms,  that  the  defendants  "have  not  furnished 
or  continued  a  supply  of  water  sufficient  (or  a  sup- 
ply or  any  other  quantity  of  pure  and  wholesome 
water),  for  the  use  of  all  such  citizens  dwelling  in 
the  said  City  of  N.  Y.  as  were  willing  and  desirous 
to  agree  for  and  take  the  same  as  aforesaid,"  was 
not  the  allegation  of  a  material  fact  on  which  issue 
could  be  taken— that  it  tendered  an  issue  upon  an 
emotion  or  affection  of  the  mind.which  is  not  trav- 
ersable  or  susceptible  of  trial. 

It  was  further  held,  that  this  being  in  the  nature 
of  a  criminal  case,  the  Atty-Gen.  had  a  right  to  set 
up  several  distinct  causes  of  forfeiture  in  his  repli- 
cation, the  statute  as  to  the  replying  double  not  De- 
ing  applicable  to  criminal  cases. 

Citations— 1 T.  H.,  645,  753:  Cro.  Eliz.,  749: 19  Johns., 
349  ;  Com.  Diir..  tit.  Pleadings,  C,  76,  Pleader,  G,  7  ; 

1  Ld.  Raym.,  107,  478 ;  1  Salk..  139  ;  Vent..  78: 2  Mass., 
444 ;  4  Mass.,  471 ;  Lawes,  Plead.,  207  :  ]9  Johns.,  372 ; 

2  R.  8.,  a56,  sec.  27  ;  6  Cow.,  196,  217 :  Act  of  March  25, 
1808,  sees.  5, 6, 8,  9, 10  ;  1  Chit.  PL,  261, 301,  802,  401 ;  1 
Saund.,  234,  n.  2,  «87,  n.  16 ;  1  Leo.,  88 ;  2  Saund.,  74 7), 
626,  n.  5 ;  Co.  Inst.,  211  h,  sec.  341 ;  Woodf .  Land.  & 
Ten.,  203,  204 ;  5  Cow.,  448 ;  1  H.  JB1.,  311 ;  6  T.  R.,  220: 
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Adams  on  Ej..  160;  1  Ball.  &  B..  654;  3  T.  R.,  151 ;  3 
Co.,  64  ;  Cro.  Car.;  234 ;  Cowp..'  803 ;  Co.  Lltt.,  215  a  ; 
Act  April  21,  1818;  Act  March  27,  1821;  Act  Dec.  3, 
1827 ;  Com.  Dig.,  tit.  Pleader,  K,  37,  C.  85  ;  Act  April 
11,  1804;  3  Web.  ed.  Laws,  611 ;  2  R.  L-.  1813.  234,  sec. 
2,  550 ;  1  R.  8.,  712. 

QUO  WARRANTO.  In  October  Term,  1830, 
the  Atty-Gen.  tiled  an  information  in  the  nat- 
ure of  a  quo  warranto  against  the  defendants, 
chareing  them  with  using  without  lawful  war- 
rant 7>r  charter  the  franchise  of  being  a  body 
politic  and  corporate,  and  of  carrying  on  bank- 
ing operations  without  being  authorized  so  to 
do.  The  information  charged  the  usurpation  for 
the  space  of  8  months  then  last  past  and  up- 
wards.in  different  forms:  as, that  the  defendants 
were  interested  in  an  association  or  company  for 
the  purpose  of  receiving  deposits,  making  dis- 
counts, issuing  notes,  etc. ;  in  a  bank  for  the 
like  purposes;  that  they  claimed  the  privilege 
of  employing  a  part  of  their  effects  in,  etc. ;  to 
keep  an  office  for  the  purpose,  etc. ;  to  issue 
bills  and  notes  as  private  bankers,  and  to  carry 
on  banking  operations,  such  as  are  usually  em- 
ployed and  carried  on  by  incorporated  banks. 
The  defendants  pleaded,  that  by  an  Act  of 
the  Legislature  of  this  State  passed  Apr.  2, 1799, 
entitled  "  An  Act  for  Supplying  the  City  of 
N.  Y.  with  Pure  and  Wholesome  Water, "they 
were  created  a  body  politic  and  corporate,  by 
the  name  of  The  President  and  Directors  of 
the  Manhattan  Co.,  and  were  declared  to  be 
forever  thereafter  a  body  politic  and  corporate, 
to  have  continual  succession,  etc.;  that  by  the 
Act,  among  other  things,  it  was  enacted  that  it 
should  and  might  be  lawful  for  the  Co.  to  em- 
ploy all  such  surplus  capital  as  might  belong 
or  accrue  to  them,  in  the  purchase  of  public  or 
353*]  other  stock,  or  *in  any  other  moneyed 
transactions  or  operation  not  inconsistent  with 
the  Constitution  and  laws  of  this  State  or  of 
the  U.  S. ;  that  by  a  certain  other  Act  of  the 
Legislature,  passed  Mar.  25, 1808,  supplement- 
ary to  the  Act  of  1799,  it  was  enacted  that  the 
bills  obligatory  and  of  credit  under  the  seal  of 
the  Corporation  of  the  Co.,  which  should  be 
made  to  any  person  whatever,  should  be  as- 
signable by  indorsement  by  the  payee  or  his 
assignee,  so  as  to  enable  the  person  holding  the 
same  to  bring  an  action  thereupon  in  his  own 
name;  and  that  all  bills  or  notes  which  might 
be  issued  by  order  of  the  President  and  Direct- 
ors for  the  payment  of  money  to  any  person 
whatever,  or  his  order  or  to  bearer,  though  not 
under  the  seal  of  the  Corporation,  should  be 
binding  and  obligatory  upon  the  Corporation, 
in  like  manner  and  with  like  force  and  effect 
as  upon  any  private  person,  if  made  by  him, 
and  should  be  assignable  and  negotiable  in  like 
manner  as  if  made  by  such  private  person;  that 
in  and  by  the  Act  of  1808  it  was  further  enacted 
that  the  "State  should  have  the  right  to  sub- 
scribe any  number  of  shares  to  be  held  in  the 
Co.  not  exceeding  1,000  shares,  at  any  time 
within  10  years  from  the  passing  of  the  Act, 
and  the  capital  stock  of  the  Co.  should  be 
augmented  to  the  amount  of  the  shares  so  sub- 
scribed by  the  State,  and  that  such  Act  passed 
in  1808,  and  the  Act  to  which  it  was  supple- 
mentary, were  declared  to  be  public  Acts,  to 
be  construed  benignly  and  favorably,  etc.  It 
was  then  averred,  that  Apr.  25, 1809,  the  State 
did  subscribe  to  and  become  proprietors  of  1 ,000 
shares  of  stock  of  the  Co. ,  and  from  thence 
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hitherto  have  continued  to  be  and  yet  are  the 
holders  thereof,  and  during  all  that  time  have 
received  dividends  semi-annually  declared  in 
respect  thereof,  by  the  President  and  Directors 
of  the  Co.,  and  voted  in  the  annual  choice  and 
election  of  Directors  of  the  Co.  That  after- 
wards. Apr.  17.  1816,  the  Legislature  passed  a 
certain  other  Act  entitled,  etc.,  whereby  the 
Comptroller  was  authorized  to  borrow  $200,000, 
and  out  of  the  moneys  so  to  be  borrowed  was 
required  to  discharge  the  debts  due  from  the 
State-to  the  Merchants'  Bank,  the  Manhattan 
Co.,  the  N.  Y.  State  Bank  and  the  Bank  of 
Albany,  provided  that  the  debts  should  only 
be  paid  to  such  of  the  said  banks  as  should 
*loan  a  sum  at  least  double  in  amount  [*354 
to  the  sum  paid  off.  That  afterwards,  Apr.  24, 
1823, another  Act  of  the  Legislature  was  passed, 
entitled,  etc.,  repealing  a  certain  portion  of  a 
previous  Act  requiring  the  register  or  assistant 
register  in  chancery,  resident  inN.  Y.,  to  keep 
an  account  with  the  Bank  of  N.  Y.  relative  to 
the  matters  mentioned  in  such  Act,  and  mak- 
ing it  the  duty  of  such  register,  etc.,  immedi- 
ately upon  the  passing  of  the  Act  of  1823,  to 
withdraw  whatever  sum  of  money  might  be 
remaining  to  his  credit  in  the  Bank  of  N.  Y., 
and  to  deposit  the  same  in^the  Manhattan  Co., 
in  the  City  of  N.  Y. ;  and  that  thereafter  the 
account  of  the  register,  etc.,  should  be  kept 
with  the  Bank  of  Ihe  said  Manhattan  Co.  It  is 
then  averred  that  the  Bank  of  the  Manhattan 
Co.  in  that  Act  mentioned,  is  the  Bank  of  the 
defendants,  and  that  the  assistant  register  of 
the  Court  of  Chancery  resident  in  the  City  of 
N.  Y.  did  forthwith  upon  the  passing  of  the 
Act  of  1823,  comply  with  the  directions  of  the 
same,  and  from  thence  hitherto  hath  deposited 
the  moneys  belonging  to  or  under  the  direction 
of  the  Court  of  Chancery  in  the  Bank  of  the 
Manhattan  Co.,  and  hath  kept  an  account  there 
as  directed  by  the  Act.  That  by  another  Act 
of  the  Legislature,  passed  Apr.  21,.  1818,  en- 
titled, etc.,  it  is,  amongst  other  things,  enacted 
that  if  any  bank  in  the  City  of  N.  Y.  should 
make  the  loan  of  $1,000,000  contemplated  by 
that  Act,  on  terms,  which,  etc.,  on  condition 
that  a  part  of  the  whole  of  the  treasury  de- 
posits collected  in  the  City  of  N.  Y.  should  be 
transferred  to  such  bank,  it  should  be  lawful 
for  the  Comptroller,  with  the  advice  of  the 
Governor,  to  direct  the  said  deposits  to  be  made 
in  such  bank.  It  is  then  averred  that  July  1, 
1818,  the  defendants  made  the  loan  contem- 
plated by  the  Act,  and  that  thereupon  in  fulfill- 
ment of  the  condition  the  Comptroller,  with 
the  advice  of  the  Governor,  did  direct  the  de- 
posits in  the  Act  mentioned,  to  be  made  in  the 
Bank  of  the  defendants,  which  deposits  were 
accordingly  made,  and  from  thence  hitherto 
have  been  continued  to  be  made  in  the  Bank 
of  the  defendants  to  the  credit  of  the  Treasurer 
of  the  State.  That  by  another  Act  of  the  Leg- 
islature, passed  Mar.  27,  1821,  entitled,  etc.,  it 
was  enacted  that  certain  banks  in  Albany 
should  be  the  places  of  deposit  for  all  money's 
which  *might  thereafter  be  in  the  Treas-[*355 
ury  of  the  State,  except  such  sums  as  might  be 
deposited  to  the  credit  of  the  Treasurer  in  the 
Manhattan  Bank,  and  that  it  should  be  the  duty 
of  the  said  banks,  respectively,  to  make  month- 
ly statements  of  the  moneys  which  should  be 
received  into  and  paid  out  of  the  said  banks, 
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on  account  of  the  Treasury,  and  to  deliver  the 
same  to  the  Comptroller.  That  by  a  provision 
in  the  Revised  Statutes,  1  R.  S.,  177,  sees.  7-11, 
it  is,  among  other  things,  enacted  by  the  Leg- 
islature that  the  Treasurer  shall  deposit  all 
moneys,  etc.,  in  such  banks  in  the  City  of  Al- 
bany, as,  etc. ;  that  all  moneys  directed  by  law 
to  be  deposited  in  the  Manhattan  Bank  in  the 
City  of  N.  Y.  to  the  credit  of  the  Treasurer, 
shall  remain  in  said  Bank,  subject  to  be  drawn 
for  as  the  same  may  be  required  ;  that  the 
Comptroller  may  transfer  the  deposits  in  the 
Manhattan  Bank  to  the  banks  in  Albany,  in 
which,  etc.,  so  often,  etc. ;  but  the  Comptroller 
may  continue  such  deposits  in  the  Manhattan 
Bank,  if  the  said  Bank  shall  pay  a  rate  of  in- 
terest to  the  State  for  such  deposits  equal  to 
that  paid  by  the  banks  in  Albany,  in  which, 
•etc.;  that  the  moneys  so  deposited  shall  be 
placed  to  the  account  of  the  Treasurer,  and  he 
shall  keep  a  bank-book  in  which  shall  be  en- 
tered his  account  of  deposits  in,  and  moneys 
drawn  from,  the  banks  in  which  such  deposits 
shall  be  made;  the  said  banks  shall  transmit  to 
the  Comptroller  monthly  statements,  etc.,  etc. 
It  is  then  averred  that  from  July  1,  1818,- de- 
posits of  moneys  belonging  to,  or  on  account 
of  the  people  of  this  State,  in  the  City  of  N.  Y., 
have  been  and  continued  hitherto  to  be  made 
in  the  Bank  of  the  defendants  to  the  credit  of 
the  Treasurer,  and  an  account  during  all  that 
time  kept  running  between  the  President,  and 
Directors  of  the  Manhattan  Co.  and  the  Treas- 
urer of  the  said  deposits  from  time  to  time 
made,  and  of  the  payments,  etc. ;  and  that  since 
Mar.  27,  1821,  the  defendants  have  made  and 
delivered  to  the  Comptroller  monthly  state- 
ments, etc. ;  wherefore  the  defendants  say  that 
from  the  time  of  the  passing  of  the  first  men- 
tioned Act,  hitherto,  they  have  been  and  con- 
tinued to  be  and  still  are  a  body  politic  and 
corporate,  in  fact  and  in  name,  and  are  and 
claim  to  be  entitled  to  do  all  lawful  acts,  and 
for  all  the  time  in  that  behalf  in  the  said  infor- 
mation mentioned  have  used,  and  still  do  use, 
356*J*the  liberties,  privileges  and  franchises 
of  being  a  body  politic  and  corporate  in  law, fact 
and  name.by  the  name  of  the  President  and  Di- 
rectors of  the  Manhattan  Co. ,  and  by  the  same 
name  to  plead  and  be  impleaded,  answer  and  be 
answered  unto, and  to  have  a  common  seal;  and 
by  the  same  name  to  employ  the  surplus  cap- 
ital belonging  or  accruing  to  the  said  Co. ,  in 
the  purchase  of  public  or  other  stock,  or  in  any 
other  moneyed  transactions  and  operations  not 
inconsistent  with  the  Constitution  and  laws  of 
this  State,  or  of  the  U.  S. ,  for  the  sole  benefit 
of  the  said  Co.;  and  by  the  same  name  to  em- 
ploy a  part  of  the  effects  of  the  Co.,  and  be  in- 
terested in  a  fund  employed  for  the  purpose  of 
receiving  deposits,  making  discounts  and  issu- 
ing notes  and  other  evidences  of  debt,  to  be 
loaned  and  put  into  circulation  as  money,  by 
employing  therein  the  surplus  capital  belong- 
ing or  accruing  to  the  said  Co. ;  and  claim  "to 
have,  use  ana  enjoy  the  liberties,  privileges 
and  franchises  of  being  body  politic  and  cor- 
porate in  law.  fact  and  name,  by  the  name 
aforesaid,  and  by  the  same  name  to  keep  an 
office  for  the  purpose  of  receiving  deposits  and 
discounting  notes  and  bills,  ana  issuing  evi- 
dences of  debt  to  be  loaned  and  put  in  circula- 
tion as  money;  and  also  by  the  same  name  to 
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issue  bills,  promissory  notes  and  other  evi- 
dences of  debt  for  the  purpose  of  loaning  them 
and  putting  them  in  circulation  as  money;  and 
also  of  issuing  notes  and  bills,  and  putting  the 
same  into  public  circulation  as  money,  receiv- 
ing deposits,  making  discounts  and  carrying 
on  banking  operations  such  as  are  usually  per- 
formed and  carried  on  by  incorporated  banks; 
and  that  they  have  claimed  and  yet  do  claim 
to  have,  use  and  enjoy  all  the  liberties,  privi- 
leges and  franchises  to  them  belonging,  by  virt- 
ue of  the  several  Acts  and  statutes  aforesaid, 
and  the  other  aforementioned  premises,  as  it 
was  and  is  lawful  for  them  to  do,  without  this, 
etc.;  all  which,  etc.,  they  are  ready  to  verify, 
etc.,  whereupon  they  pray  judgment,  etc. 

To  which  plea  the  Attorney-General  put  in 
two  replications  :  1.  That,  by  the  Act  entitled 
"An  Act  for  Supplying  the  City  of  New  York 
with  Pure  and  Wholesome  Water, "passed  Apr. 
2,  1799,  it  was  enacted  and  provided  that  the 
Manhattan  Co.  should,  within  10  years  from 
the  passing  of  the  Act,  furnish  *and  [*357 
continue  a  supply  of  pure  and  wholesome  wa- 
ter, sufficient  for  the  use  of  all  such  citizens 
dwelling  in  the  said  City  as  should  agree  to 
take  it  on  the  terms  to  be  demanded  by  the  Co. ; 
in  default  whereof  the  Corporation  should  be 
dissolved  ;  and  that  by  an  Act  passed  in  1808, 
supplementary  to  the  Act  of  1799,  it  was  fur- 
ther enacted  that  the  time  specified  in  the  pro- 
viso contained  in  the  7th  section  of  the  Act  of 
1799,  should  be  and  thereby  was  extended  to 
10  years  from  the  passing  of  the  Act  of  1808, 
and  that  although  a  great  number  of  citizens 
dwelling  in  the  City  of  N.  Y. ,  had  at  all  times 
since  the  passing  of  the  Act  of  Incorporation 
been  willing  and  desirous  to  agree  for  and  take 
from  the  President  and  Directors  of  the  Man- 
hattan Co.  a  supply  of  pure  and  wholesome 
water  sufficient  for  the  use  of  such  citizens  on 
such  reasonable  terms  as  should  be  demanded 
by  the  Co.,  yet  the  President  and  Directors  of 
the  Co.  had  not,  at  any  time  since  the  passing 
of  the  Act  of  Incorporation,  furnished  or  con- 
tinued a  supply  of  water  sufficient  for  the  use 
of  all  such  citizens  dwelling  in  the  said  City  as 
were  willing  and  desirous  to  agree  for  and  take 
the  same  as  aforesaid,  and  this,  etc., wherefore, 
etc. ;  and  2.  That  the  President  and  Directors 
of  the  Manhattan  Co.  have  not  at  any  time  since 
the  passing  of  the  Act  of  Incorporation  furn- 
ished or  continued  a  supply  or  any  other  quan- 
tity of  pure  and  wholesome  water  for  the  use 
of  all  such  citizens  dwelling  in  the  City  of  N. 
Y.  as  were  willing  and  desirous  to  agree  for 
and  take  the  same  as  aforesaid,  and  this,  etc., 
wherefore,  etc. 

The  defendants  demurred  to  the  replications, 
and  specially  alleged  as  causes  of  demurrer  to 
the  first  replication:  1.  That  it  is  not  set  forth 
what  citizens  dwelling  in  the  City  were  willing 
and  desirous  to  agree  for  and  take  a  supply  of 
water,  or  that  such  citizens  ever  requested  the 
President  and  Directors  of  the  Co.  to  furnish 
and  continue  to  them  such  supply,  or  ever  of- 
fered to  agree  for,  or  take  the  same  on  such  rea- 
sonable terms,  etc.,  or  that  the  President  and 
Directors  of  the  Co.  ever  had  notice  of  the  sup- 
posed willingness  or  desire  of  such  citizens  to 
agree  for  and  take  the  same;  2.  That  the  repli- 
cation is  a  departure  from  the  information  in 
this:  that  in  the  information  it  is  assumed  that 
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the  defendants  are  a  body  politic  and  corpor- 
ate ;  and  it  is  alleged  that  they  have  usurped 
358*]  certain  *f  ranchises,  etc. ;  whilst  in  the 
replication  it  is  sought  to  be  shown  that  the 
Corporation  has  ceased  to  exist  as  a  body  cor- 
porate or  politic,  by  reason  of  an  alleged  npn 
compliance  with  the  proviso  in  the  replication 
referred  to;  thereby  showing  that  the  informa- 
tion ought  to  have  been  filed  against  the  indi- 
viduals assuming  to  act  as  a  Corporation,  and 
not  against  the  defendants  as  a  body  corporate; 
and  8.  That  no  issue  capable  of  trial  can  be 
taken  thereon.  The  special  causes  of  demurrer 
to  the  second  replication  are  :  1.  That  it  does 
not  set  forth  or  show  any  citizens  by  name,  or 
in  particular,  who  were  willing  and  desirous  to 
agree  for  and  take  a  supply  of  water,  etc.  ;  or 
that  such  citizens  ever  gave  notice  of  their 
willingness  or  desire,  or  ever  requested  the 
President  and  Directors  of  the  Company  to 
furnish  or  continue  to  them  a  supply  of  water 
on  such  terms,  etc.,  or  in  any  way  whatever  ; 

2.  A  departure  is  assigned  as  in  the  special 
causes  of  demurrer  to  the  first  replication;  and 

3.  That  no  issue  capable1  of  trial  can  be  taken; 
and  to  both  replications  the  special  cause  of 
duplicity  is  assigned,  as  containing  two  sepa- 
rate and  distinct  breaches  of  the  proviso  men- 
tioned in  the  replication  ;  whereas  only  one 
breach  ought  to  have  been  alleged.     The  At- 
torney-General joined  in  demurrer. 

The  cause  was  argued  by  Messrs.  B.  F.  But- 
ler and  S.  A.  Talcott,  for  the  defendants, 
and  by  Messrs.  Greene  C.  Bronson,  Atty- 
Gen.,  and  D.  B.  Ogden,  for  the  people. 

Arguments  for  the  defendants: 

The  plea  shows  that  the  defendants  were 
•duly  incorporated,  and  that  they  have  good  ti- 
tle to  be  a  Corporation.  The  principal  ques- 
tion,however.is  whether  the  defendants  have  a 
right  to  exercise  the  other  franchises  claimed  in 
the  plea,  viz. :  to  carry  on  banking  operations. 
The  original  Act  of  Incorporation  is  entitled 
"An  Act  for  Supplying  the  City  of  New  York 
with  Pure  and  Wholesome  Water."  The  title 
•does  not  import  that  the  Act  was  passed  for  the 
purpose  of  conferring  banking  powers;  but  if  it 
does  not  help,  it  cannot  hurt.  2  Cr,  386,  401, 
402.  There  is  no  prohibition  in  the  Act  against 
banking,  and  in  1799,  when  this  Co.  was  incor- 
porated, all  corporations  authorized  to  carry 
359*]  on  moneyed  operations  *might  engage 
in  banking  business.  15  Johns.,  370.  The  right 
to  pursue  such  business  was  common  to  all  the 
•community  until  1804,  when  it  was  partially 
restrained.  In  1818  it  was  prohibited  as  well 
to  corporations  not  expressly  authorized,  as  to 
individuals.  By  the  8th  section  of  the  Act  of 
1799,  the  Co.  were  empowered  to  employ  their 
surplus  capital  in  any  moneyed  transactions  or 
operations,  not  inconsistent  with  the  Constitu- 
tion and  laws  of  this  State  or  of  the  U.  S. ,  and 
this  power  being  conferred  previous  to  the 
passage  of  the  restraining  Acts,  gave  the  right 
to  carry  on  banking  operations;  for  as  Ld.  Coke 
says,  charters  must  be  construed  as  the  law 
was  understood  when  the  charters  were  grant- 
ed. 2  Inst.,  283.  The  defendants  were  author- 
ized to  employ  such  surplus  capital  "  for  the 
sole  benefit  of  the  Company."  The  power  was 
granted  not  as  subsidiary  to  the  duty  of  sup- 
plying the  City  with  water,  but  solely  for  the 
Benefit  of  the  Co.  When  the  charter  was  grant- 


ed it  was  understood  to  confer  banking  pow- 
ers ;  its  terms  are  broader  and  more  compre- 
hensive than  that  of  the  Utica  Ins.  Co.,  which 
it  was  admitted  by  Ck.  J.  Thompson,  would 
have  conferred  the  right  to  bank,  but  for  the 
restraining  Acts.  15  Johns.,  381.  It  cannot 
be  said  that  the  Co.  could  not  employ  their 
surplus  capital  in  banking  until  after  they  had 
supplied  the  City  with  water;  their  capital  was 
$2,000,000  ;  by  the  original  Act  of  Incorpora- 
tion they  had  10  years  within  which  to  supply 
the  City  with  water,  and  this  limitation  by  the 
Act  of  1808,  was  extended  for  10  years  longer. 
During  this  period  of  20  years,  they  were  not 
obliged  to  permit  their  capital  to  lie  unem- 
ployed ;  and  whatever  sum  was  unapplied  to 
the  operation  of  bringing  water  into  the  City, 
was  surplus  capital,  within  the  meaning  of  the 
Act.  In  1808  the  Legislature  knew  that  the 
City  had  not  been  supplied  with  water,  and 
yet  they  authorize  the  Co.  to  take  mortgages 
for  debts  owing  to  them,  and  expressly  give  ef- 
fect to  bills  or  notes  which  should  be  issued 
by  them  payable  to  order  or  bearer,  though 
not  under  the  seal  of  the  Corporation.  This 
provision  shows  that  the  Legislature  knew  that 
the  Co.  were  then  employing  their  capital  in 
banking  operations,  and  it  removed  all  doubt 
as  to  their  right  to  issue  bills  payable  to  bear- 
er, which  had  existed  under  the  Act  Concern- 
ing *Promissory  Notes.  1  R.  L.,  151.  [*36O 
It  had  been  supposed  that  the  Act  Concerning 
Promissory  Notes  did  not  include  notes  made 
by  corporations,  although  it  did  notes  made  to 
them.  The  English  Statute,  3  and  4  Ann,  ch. 
9,  embraced  both,  ours  did  not.  In  1  Cow. 513, 
it  was  intimated  that  a  note  by  a  corporation 
would  be  good,  but  the  opinion  was  not  called 
for  by  the  case  under  consideration  ;  the  Act 
of  1808  put  the  question  at  rest,  as  to  this  Co. 
That  the  Legislature  knew  at  the  passage  of 
the  Act  of  1808,  that  the  Company  were  em- 
ploying their  capital  in  banking  operations, 
and  that  they  recognized  their  so  doing  as  a 
proper  and  legitimate  exercise  of  their  powers, 
is  manifest  from  the  provisions  of  the  9th  sec- 
tion of  that  Act,  by  which  the  Co.  are  author- 
ized to  transfer  the  duty  of  supplying  the  City 
with  water  to  the  Corporation  of  N.  Y.  ;  and 
yet  by  the  same  section,  notwithstanding  such 
transfer,  although  the  period  of  its  existence  as 
a  corporation  was  limited,  it  was  to  endure  for 
30  years,  and  for  what  possible  purpose  con- 
tinued other  than  to  carry  on  its  banking  op- 
erations, is  inconceivable.  Besides,  by  this 
Act  the  capital  of  the  Co.  is  extended  1,000 
shares,  and  the  right  claimed  by  the  State  to 
become  stockholders  to  that  amount,  as  the 
consideration  probably  for  the  privilege  grant- 
ed ;  and  in  pursuance  of  the  right  thus  claimed, 
the  State  took  the  stock,  and  from  that  time 
until  now,  have  been  partners  with  the  defend- 
ants and  participated  in  the  profits  of  the  bank- 
ing business.  Can  it  now  be  permitted  to  the 
State  to  say  that  the  power  claimed  by  the  de- 
fendants does  not  exist  ?  All  the  Acts  of  the 
Legislature,  subsequently  passed,  set  forth  in 
the  plea  recognize  the  defendants  as  an  exist- 
ing corporation  and  a  banking  company. 
Cpwp.,  805;  2  N.  H..  121;  10  Mass.,  155;  Co. 
Litt.,  295.  They  are  legislative  constructions 
of  the  original  Act  of  Incorporation ,  and  be- 
ing in  pari  materia,  are  to  be  construed  togeth- 
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er.  Those  Acts  also  operate  as  a  confirmation; 
a  confirmation  is  either  express  by  deed  or  im- 
plied by  law.  Co.  Litt.,  295;  3  Harg.  St.  Tr., 
545;  8  Cobb.  Par],  Deb.,  1039.  In  the  case  of 
King-v.  London, the  defendants  pleaded  various 
recognitions  and  confirmations  by  the  Crown, 
and  they  were  admitted  to  be  well  pleaded.  3 
Burr.,  1870;  3T.  R,  232.  These  statutes  would 
361*]  *of  themselves  have  conferred  banking 
powers,  had  they  not  been  granted  by  the  orig- 
inal Act.  No  particular  form  of  words  was 
necessary  to  confer  such  powers,  it  was  only 
necessary  to  show  the  license  or  consent  of  the 
government.  10  Co.,  30  ;  1  Kyd,  39,  41,  63  ; 
Ang.  &  Ames,  40,  45;  2  Johns.  C..  324;  2 
Wend.,  133  ;  Dyer,  100  a;  Cro.  Eliz.,  35  ;  4 
Pet.,  502;  Com.  Dig.,  tit.  Franchise,  F,  6.  In 
the  incorporation  of  a  bank  itjwas  formerly  not 
usual  to  define  or  limit  its  powers;  such  powers 
were  given  as  were  usually  exercised  by  banks, 
and  a  general  Act  declaring  a  corporation  to 
be  a  bank, would  confer  all  the  usual  powers  of 
a  bank.  By  such  general  words  was  the  Bank 
of  England  created,  as  was  also  the  Bank  of 
America,  in  this  State.  It  was  not  until  1825 
that  the  Legislature  defined  and  limited  the 
powers  of  corporations  created  for  banking 
purposes. 

After  the  long  continued  possession  and  use 
of  these  franchises  with  the  knowledge  and  as- 
sent of  the  Legislature,  it  is  too  late  for  the 
government  to  question  the  title  of  the  Corpo- 
ration.1 In  the  case  of  The  Utica  Ins.  Co.,  the 
Legislature  did  interfere  and  direct  a  quo  war- 
ranto  ;  whereas  in  relation  to  this  Co.  they  au- 
thorized a  negotiation  with  them,  treating  them 
as  a  bank,  and  directing  the  deposits  of  the 
public  moneys  in  its  vaults.  The  franchises 
sought  to  be  taken  away  have  been  exercised 
for  30  years  ;  and  although  in  England  such  a 
lapse  of  time  would  not  be  held  sufficient  to 
authorize  the  presumption  of  a  charter,  it 
should  so  be  held  here.  As  between  individu- 
als, admissions  and  recognitions,  such  as  are 
set  up  in  this  case,  would  be  conclusive,  and 
why  should  not  the  same  principle  apply  to 
the  government  ?  Contemporaneous  and  long 
continued  usage  is  evidence  against  the  Crown 
as  to  the  claim  asserted.  2  Inst.,  282 ;  In  Mass. 
it  has  been  held  that  a  corporation  will  be  pre- 
sumed, 7  Mass.,  547  ;  12  Id.,  400  ;  and  in  Md. 
it  has  been  adjudged,  where  corporate  powers 
have  been  exercised  for  a  length  of  time  with 
the  knowledge  of  the  government,  a  grant  will 
be  presumed.  5  Har.  &  J. ,  122.  Acts  of  Par- 
liament are  the  highest  species  of  evidence,  and 
recitals  or  admissions  of  facts  contained  in 
them,  are  evidence  to  prove  the  existence  of 
3O2*]  *such  facts  against  individuals;  and  if 
so,  a  fortiori  are  they  against  the  government. 
Stark.  Ev.,  part  2,  sees.  41,  43;  Com.  Dig.,  tit. 
Franchises,  B,  C  ;  Co.  Litt.,  19  b;  4  Maule  & 
S.,  532  ;  2  Str.,  1066.  The  sovereign  authority 
of  the  State  not  only  spoke  of  this  Co.  as  a 
bank,  but  in  the  regulations  for  conducting  its 
financial  affairs  made  it  one  of  its  agents,  and 
in  addition  partook  of  the  profits  accruing  from 
its  business  as  a  bank.  Corporations  are  af- 
fected by  the  acts  of  their  officers  (12  Wh.,  70). 
and  a  State  is  estopped  by  its  admissions.  10 
Mass.,  155.  In  England  an  information  would 
not  be  permitted  to  be  filed  against  a  corpora- 
tion which  had  been  in  the  exercise  of  its  func- 
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tions  for  20  years.  Ang.  &  Ames,  484;  4  Burr 
1963  ;  3  T.  R.,  210  ;  Cowp.,  59. 

The  restraining  Acts  passed  in  1804  and  since 
do  not  apply  to  this  Co.,  and  cannot  impair  or 
affect  their  rights.  The  first  restraining  Act, 
passed  in  1804,  it  is  insisted,  did  not  apply  to 
incorporated  companies,  although  this  court 
held  otherwise  in  the  case  of  People  v.  Utica 
Ins.  Co.,  15  Johns.,  358.  The  language  of  the 
Act  is,  that  no  person  unauthorized  by  law 
shall,  etc.  ;  it  is  a  penal  statute,  and  should  be 
construed  strictly ;  it  takes  away  or  abridges 
pre-existing  common  law  rights,  7  Mass.,  523  ; 
16  Johns.,  7  ;  2  Str..  1241  ;  Esp.  Penal  St.,  19. 
20  ;  4  Mass.,  471  ;  14  Johns.,  206  ;  but,  at  all 
events,  that  Act  did  not  affect  the  defendants, 
and  was  not  intended  to  affect  them,  as  the- 
Legislature  declared  by  a  provision  in  an  Act 
passed  during  the  same  session  of  the  Legisla- 
ture, incorporating  the  Friendly  Union  Society 
in  the  City  of  Albany,  3  L.  of  N.  Y.  611,  Web. 
&  Skin.  ed.  The  Act  of  1804,  re  enacted  in  the- 
Revision  of  1813,  2  R,  S.,  284,  has  since  been 
repealed,  but  the  saving  clause,  exempting 
this  Co.  from  its  operation,  has  never  been  re- 
pealed. The  next  restraining  Act,  passed  in 
1818,  expressly  saves  rights  previously  granted 
to  all  incorporated  companies.  The  Revised 
Statutes,  1  R.  S.,  712,  embody  the  provisions 
of  the  Acts  of  1804  and  1818,  but  they  cannot 
affect  the  rights  of  incorporated  companies 
which  had  then  become  vested  ;  indeed,  it  is 
supposed  that  the  5th  section  of  the  repealing 
Act,  2  R.  S.,  779,  contains  in  effect  the  saving 
clause  of  the  Act  of  1818.  If  it  f-hall  be  said 
that  the  provision  in  the  Revised  *Stat-  [*8<i3- 
utes  that  no  corporation  created  or  to  be  crea- 
ted and  not  expressly  incorporated  for  banking 
Kirposes  shall  carry  on  banking  operations  (1 
.  S.,  600,  sec.  4),  is  stronger  than  any  previ- 
ous provision  on  the  subject,  the  answer  is  that 
it  cannot  affect  this  corporation,  which,  in  ihe 
same  Act,  1  R.  S.,  177,  sec.  9,  is  recognized  as 
a  bank,  and  the  public  moneys  directed  to  be- 
deposited  in  its  vaults.  The  provision  was  not 
intended  to  apply  to  this  or  any  other  pre-ex- 
isting corporation  not  affected  by  prior  restrain- 
ing Acts;  but  if  so  intended,  is  unconstitution- 
al and  void,  as  interfering  with  the  vested 
rights  of  the  Co.  Full  force  and  effect  can  be 
given  to  the  Revised  Statutes,  without  making 
them  retrospective  by  applying  them  to  corpo- 
rations, in  the  creation  of  which,  the  right  was 
reserved  by  the  Legislature  to  modify,  alter  or 
repeal  the  charters  granted,  or  to  such  corpo- 
rations as  might,  in  consequence  of  the  repeal' 
of  the  old  restraining  Law,  claim  the  right  of 
banking  ;  but  it  cannot  be  extended  to  this 
Corporation  under  the  circumstances  of  this 
case. 

The  counsel  insisted  that  the  replications 
were  bad,  and  urged  that  the  prosecution  being 
of  a  penal  character,  seeking  the  enforcement 
of  a  forfeiture,  the  defendants  had  a  right  to 
insist  upon  the  utmost  strictness  in  pleading, 
Com. Dig.,  tit.  Pleader,  C,  176;  Esp.  Pen.  Stat., 
19,  20  ;  2  Mass.,  444  ;  4  Id..  471  ;  that  the  al- 
legations in  the  replications  were  too  general — 
the  names  of  the  citizens  who  were  willing  to 
agree  for  a  supply  of  water  should  have  been 
given,  so  that  the  defendants  might  have  taken 
issue  upon  the  allegations,  1  T.  R.,  752;  19 
Johns.,  349  ;  that  notice  of  the  willingness  to> 
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take  water,  or  a  request  to  be  supplied  with  it, 
should  have  been  averred,  1  Chit.  PI.,  285,291; 
Com.  Dig.,  tit.  Pleader,  C,  69,  73;  Lawes,  PI., 
207  ;  Cro.  Eliz.,  250  ;  Cro.  Jac.,  433;  2  Lilly, 
Pr.  Ent.,  239;  5  Vin.  Abr.,  193,  tit.  Condition, 
D,  B,  270,  pi.  11;  273,  pi.  28;  275,  pi.  33  ;Bac. 
Abr.,  tit.  Condition,  O,  2;  Com.  Dig.,  tit.  Con- 
dition L,  8,  L,  10 ;  1  Saund.,  287,  n.  16 ;  that 
the  replications  aver  no  material  fact,  on  which 
a  certain  or  sufficient  issue  can  be  taken  ;  had 
issue  been  taken,  it  would  have  been  an  issue 
on  an  affection  or  emotion  of  the  mind,  not  on 
a  fact  susceptible  of  trial,  19Johns.,  372;  Com. 
304*]  Dig.  tit.Pleader,  G,7;  Lawes,  Pl.,*207; 
1  Brownl.,  231 ;  that  the  replications  are  double 
and  multifarious,  a  plaintiff  not  being  at  lib- 
erty to  reply  double  without  leave  given.  2  R. 
S.,  356,  sec.  27.  That  the  breach  is  larger  than 
the  condition  on  which  it  is  founded — the  pro- 
viso being  that  the  defendants  shall  furnish 
and  continue  a  supply  of  pure  and  wholesome 
water  sufficient  for  the  use  of  all  such  citizens 
as  shall  agree  to  take  it,  and  the  breach  is,  that 
the  defendants  did  npt  furnish  a  supply  to  all 
such  citizens  as  were  willing  and  desirous  to 
agree  for  and  take  the  water,  1  Chit  PL,  293 ; 
13  Serg.  &  R..  186;  that  the  plea  shows  a  val- 
id dispensation  and  waiver  by  the  Legislature 
of  all  causes  of  forfeiture  under  the  proviso, 
and  though  the  duty  to  supply  the  City  with 
pure  and  wholesome  water  may  still  continue, 
because  that  was  one  of  the  objects  of  the  Act 
of  Incorporation,  the  Attorney-General  cannot, 
as  he  now  attempts  to  do,  avoid  the  charter  for 
want  of  a  strict  compliance  with  the  proviso, 
but  must  proceed  against  the  Corporation, 
upon  the  ground  of  a  non-user  or  neglect  of 
general  duty,  for  such  a  length  of  time  as  may 
be  sufficient  to  produce  a  forfeiture,  when  such 
time  shall  have  elapsed.  In  support  of  the  last 
position,  the  counsel  insisted  upon  the  doctrine 
of  waiver  for  forfeitures  incurred  by  tenants 
for  non-payment  of  rent,  where  the  landlord 
after  notice  sues  or  distrains  for  rent  in  arrear, 
and  cited  3  Co.,  65  a  ;  Cro.  Eliz.,  528;  5 Cow., 
448  ;  1  Ball  &  B.,  554  ;  3  T.  R.,  151.  They  in- 
sisted that  the  evidence  of  knowledge  by  the 
government  of  the  non-performance  of  the  pro- 
viso, and  of  subsequent  recognition  of  the  de- 
fendants as  a  Corporation,  was  much  stronger 
and  more  conclusive  than  in  the  cases  of  land- 
lord and  tenant,  cited  by  them  ;  as  here,  the 
State,  since  1808,  had  been  corporators,  partic- 
ipating in  the  management  of  the  concerns  of 
the  Co.  and  sharing  in  its  profits  ;  that  under 
such  circumstances,  the  government  should 
not  be  allowed  to  allege  ignorance  of  the  cause 
of  forfeiture,  if  any  existed,  and  on  the  con- 
trary, should  be  concluded  by  their  acts,  as 
upon  the  faith  of  them  the  public  had  been  in- 
duced to  vest  their  property  in  the  stock  of  the 
Co.  That  nothing  could  be  claimed  for  a  non- 
compliance  with  the  proviso  contained  in  the 
original  Act,  extended  by  the  subsequent  Act 
until  1818  ;  that  if  the  condition  was  not  com- 
365*]  plied  with  at  the  expiration  *of  the  lim- 
ited time,  it  could  not  subsequently  be  per- 
formed, and  all  that  remained  for  the  State 
was  to  enforce  the  forfeiture.  Instead  of  doing 
so,  the  State  had  repeatedly  recognized  the  Co. 
as  an  existing  Corporation,  and  thereby  waived 
the  forfeiture.  The  condition,  therefore,  was 
gone,  and  the  only  ground  upon  which  the 
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Corporation  could  now  be  proceeded  against 
was  for  non-user  or  neglect  of  duty  in  not  ac- 
complishing the  objects  of  the  incorporation. 

Arguments  for  the  people  : 

The  replications  are  well  pleaded,  and  show 
that  the  defendants  have  forfeited  their  cor- 
porate privileges.  First.  They  have  forfeited 
them  by  not  performing  the  condition  upon 
which  the  continuance  of  the  Corporation  de- 
pended. In  every  grant  creating  a  corporation 
there  is  an  implied  condition  that  the  object  of 
the  incorporation,  or  purpose  for  which  it  was 
created,  shall  be  accomplished;  and  on  failure, 
that  the  corporation  shall  or  may  be  dissolved. 
Here,  however,  there  is  an  express  condition 
or  proviso  extending  down  to  1818  (for  the 
limitation  in  the  Act  of  1808  was  rather  an  ex- 
tension of  the  old  than  the  creation  of  a  new 
restriction) — a  condition  in  deed,  and  not  mere- 
ly in  law.  In  grants  from  the  sovereign  au- 
thority of  a  State,  words  will  be  construed  to 
create  conditions  which  will  not  be  so  consid- 
ered in  private  grants.  Com.  Dig.,  tit.  Condi- 
tion, A,  2,  3;  Litt.,  sees.  328-330.  What  is 
said  in  the  replication  as  to  the  willingness  and 
desire  of  the  citizens  to  take  a  supply  of  water, 
is  but  inducement  to  the  breach  that  the  de- 
fendants have  not  furnished  good  and  whole- 
some water  to  such  as  were  ready  and  desirous 
to  take  it ;  the  breach  is  as  broad  and  no  broad- 
er than  the  proviso.  It  was  not  necessary  to 
name  the  citizens  who,  etc. :  it  is  enough  that 
the  breach  covers  the  words  or  the  spirit  of 
the  condition.  The  pleadings  do  not  show  that 
the  Corporation  have  ever  done  anything  to 
carry  the  objects  of  its  incorporation  into  ef- 
fect, and  under  such  circumstances  it  was  not 
necessary  to  specify  names.  Besides,  it  is  a 
general  rule,  where  a  subject  comprehends 
multiplicity  of  matter,  that  general  pleading  is 
sufficient.  5  Johns.,  172 ;  1  Bos.  &  P.,  640  ;  8 
T.  R.,  459  ;  1  Chit.  PL,  240.  Notice  or  request 
need  not  be  averred,  neither  *being  [*366 
parcel  of  the  condition  ;  nor  did  the  facts  lie 
peculiarly  within  the  knowledge  of  the  party 
pleading  ;  on  the  contrary,  they  were  emphat- 
ically within  the  knowledge  of  the  defendants. 
1  Chit.  PL,  320  ;  Com.  Dig.,  tit.  Pleader,  C, 
73,  75.  It  was  the  business  of  the  defendants 
to  set  up  a  want  of  notice,  if  that  would  have 
been  excuse  for  them  ;  it  was  sufficient,  on  the 
part  of  the  prosecution  in  the  first  instance,  to 
aver  a  breach  in  general  terms.  An  issue  on 
the  allegations  in  the  replication  would  not 
have  been  an  issue  on  an  affection  of  the  mind, 
as  insisted  on  the  other  side.  The  defendants 
might  have  rejoined  that  they  had  furnished 
water  to  all  who  were  willing  to  take,  and  the 
rest  would  have  been  matter  of  evidence,  not 
of  pleading  ;  and  in  such  case  it  would  have 
been  proved  that  a  great  number  of  citizens 
had  applied  for  water  and  been  refused.  The 
objection  that  the  replications  are  double  can- 
not be  sustained  ;  a  quo  warranto  being  in  the 
nature  of  a  criminal  proceeding,  the  Attorney- 
General  may  plead  or  reply  as  many  distinct 
causes  as  he  thinks  proper.  The  statute,  in  re- 
lation to  replying  double,  does  not  affect  crim- 
inal cases  ;  it  is  an  enabling  statute,  and  does 
not  take  away  rights  previously  existing.  At 
all  events,  to  reply  double  without  leave  is  an 
irregularity  which  can  be  taken  advantage  of 
only  by  motion,  and  not  on  demurrer,  which 
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assumes  that  though  each  replication  is  a  good 
answer  to  the  plea,  both  united  are  not  such 
an  answer.  Nor  is  the  breach  larger  than  the 
condition.  On  the  part  of  the  prosecution,  it 
alleges  an  omission  on  the  part  of  the  defend- 
ants to  do  what  it  is  contended  is  the  true  in- 
tent and  meaning  of  the  Act  of  Incorporation; 
if  such  is  not  its  spirit  and  intent,  then  the 
breach  may  be  broader  than  the  condition:  that 
presents  the  question,  what  is  the  construction 
of  the  Act? 

But  the  replications  are  sufficient  to  show 
the  non-user  of  the  franchises,  no  matter 
from  what  cause.  The  defendants  have  failed 
to  perform  the  purposes  for  which  they  were 
incorporated,  and  although  it  may  have  hap- 
pened without  their  fault,  the  Corporation 
must  be  dissolved  ;  it  dies  a  natural  death.  The 
pleadings  admit  _  that  the  defendants  have 
failed  to  furnish  a  sufficient  or  any  quantity  of 
water,  the  express  condition  and  the  only  ob- 
ject of  their  creation  and  existence.  4  Mod., 
367*]  *57.  58;12Jd.,  17,  18;  Skinn.,  310, 
311 ;  9  Cr.,  51,  52  ;  Com.  Dig.,  tit.  Franchises, 
93  ;  12  Mod.,  271  :  1  Ld.  Raym.,  499  ;  5  Mass., 
230  ;  5  Johns.  C.,  379  ;  19  Johns.,  456  ;  3  T.  R, 
244;  Ang.  &  Ames,  501,  510;  Wile.  Corp.,  344. 
Independently  of  the  condition,  it  may  be  dis- 
solved now  for  non-user  of  its  franchises. 
Since  1818  there  has  been  no  legislative  exten- 
sion or  dispensation  to  effect  the  main  object  of 
the  incorporation,  to  wit :  the  supplying  the 
City  with  pure  and  wholesome  water  ;  every 
other  object  was  incidental  and  consequential. 
The  Corporation  was  created  upon  the  trust 
that  the  end  of  its  institution  should  be  accom- 
plished. It  is  no  answer  for  the  defendants  to 
say  that  they  could  not  accomplish  it ;  if  they 
could  not,  no  matter  for  what  cause,  they 
ought  not  to  exist.  It  is  said,  however,  that 
the  Legislature  have  dispensed  with  or  varied 
the  condition  by  the  recognition  of  the  Cor- 
poration after  its  known  failure  to  supply  the 
City  with  water  ;  that  the  State  had  become  a 
fellow  corporator  and,  of  course,  had  notice  of 
the  forfeiture.  The  speaking,  by  the  Legis- 
lature, of  this  Co.  as  an  existing  Corporation 
does  not  show  that  they  knew  of  the  forfeiture, 
nor  does  the  fact  of  the  State  being  a  stock- 
holder show  such  knowledge.  When  a  State 
becomes  interested  as  part  owner  in  a  company, 
they  are  not  stockholders  in  their  sovereign 
cap'acity,  but  quasi  individuals.  The  people 
of  the  State  cannot  be  prejudiced  by  such  a 
transaction.  9  Wh.,  904.  Nor  can  an  Act  of 
the  Legislature,  passed  for  a  collateral  purpose, 
as  for  instance  directing  the  financial  officers 
of  the  State  to  deposit  the  public  moneys  in  a 
particular  bank,  be  considered  a  dispensation 
of  a  condition  or  proviso  ;  it  is  a  mere  recog- 
nition of  a  corporation  de  facto,  which  may 
exist  until  abrogated.  The  defendants  also 
forfeited  their  corporate  privileges  by  an  abuse 
of  them,  by  carrying  on  banking  operations, 
which  they  were  not  authorized  to  do.  Exer- 
cising powers  not  granted  is  a  cause  of  for- 
feiture, Com.  Dig.,  tit.  Condition,  R. 

The  plea  is  baa,  because  it  does  not  show  a 
performance  of  the  condition  upon  which  the 
continuance  of  the  Corporation  depended.  The 
defendants  are  called  upon  to  show  by  what 
warrant  they  claim  the  liberties,  privileges  and 
franchises  exercised  by  them;  in  other  words, 
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to  show  a  present  and  subsisting  *right.  [*368 
It  is  no  answer  to  say  they  have  a  charter,  if 
that  charter  be  granted  on  condition,  unless  a 
compliance  with  the  terms  of  the  condition  be 
shown.  Com.  Dig.,  tit.  Quo  Warranto,  2,  ch. 
2  ;  2  Inst.,  279,  282;  2  T.  R.,  566  ;  Cro.  Jac., 
313.  The  information  asserts  no  right  on  the 
part  of  the  people,  but  calls  on  the  Corpora- 
tion to  show  their  title,  a  present  title,  embrac- 
ing of  course  a  performance  of  every  condi- 
tion. The  Act  of  1799  is  declared  to  be  a  pub- 
lic Act ;  the  court,  therefore,  will  judicially 
notice  its  contents.  The  grant  is  made  upon 
a  condition,  and  in  default  of  performance, 
the  Act  declares  that  the  Corporation  shall  be 
dissolved ;  not  that  the  charter  shall  be  for- 
feited, but  that  the  Corporation  shall  be  ab- 
solutely dissolved  and  at  an  end.  Instead  of 
averring  performance,  the  plea  does  not  even 
pretend  a  performance,  and  in  addition  ad- 
mits an  abuse  of  the  franchises  granted. 

Whether  the  defendants  are  now  a  Corpora- 
tion or  not,  they  have  usurped  the  banking 
privileges  exercised  by  them.  No  such  power  is 
conferred  by  their  charter  ;  and  no  one  on  read- 
ing the  Act  can  believe  that  it  was  the  inten- 
tion of  the  Legislature  to  confer  it.  If  it  ex- 
ists it  was  obtained  by  fraud.  The  defend- 
ants are  called  upon  to  show  their  right  to  the 
banking  powers  exercised  by  them  for  8  months 
preceding  Oct.,  1830.  They  answer  by  setting 
up  various  Acts  of  the  Legislature  recognizing 
them  as  a  bank,  and  allege  that  they  have  ex- 
ercised all  the  powers  of  a  bank  from  the  com- 
mencement of  their  charter.  The  answer  to 
which  is,  that  usurpation  confers  no  right 
against  the  sovereign  power  of  the  State.  Again; 
they  say  that  the  Co.  were  expressly  author- 
ized to  employ  their  surplus  capital  in  any 
moneyed  transactions  or  operations  not  incon- 
sistent with  the  laws.  Admitting  it  to  be  so, 
no  authority  was  conferred  to  employ  their 
whole  capital  in  banking,  or  in  any  other  busi- 
ness, different  and  distinct  from  the  main  ob- 
ject of  the  Act.  Surplus  capital  is  that  which 
is  left  unexpended  of  the  whole  capital,  after 
the  purposes  have  been  accomplished  for  which 
the  institution  was  created.  The  power  to  em- 
ploy is  incidental  or  consequential,  and  when 
the  main  object  fails,  the  incident  also  fails. 
The  construction  given  by  the  defendants  to 
this  power  would  authorize  them  to  insure,  to 
trade  and,  in  short,  to  engage  in  any  business 
*in  which  money  could  be  advantage-  [*369 
ously  employed  ;  such  construction  it  is  con- 
tended is  unwarranted,  especially  when  ap- 
plied to  a  mere  collateral  and  incidental  pow- 
er. A  corporation  is  an  artificial  body — a  crea- 
ture of  the  Legislature  ;  it  has  no  powers 
but  such  as  are  given  to  it,  either  at  the  time 
of  its  creation  or  subsequently,  or  as  are  inci- 
dental to  those  granted  ;  it  can  have  no  capac- 
ities other  than  such  as  are  necessary  to  carry 
into  effect  the  purposes  for  which  it  was  estab- 
lished, and  no  power  is  to  be  conceded  to  it  by 
implication  but  such  as  is  indispensable  to  the 
accomplishment  of  the  main  object  of  its  cre- 
ation ;  and  when  the  mode  of  exercising  its 
powers  is  prescribed,  such  mode  cannot  be  de- 
parted from.  2  Cow.,  709 ;  5  Wend..  217  ;  5 
Conn..  560  ;  4  Wh.,  686  ;  4  Pet.,  168  ;  3  Barn. 
&  Aid.,  1  ;  Ang.  &  Ames,  139  ;  2  Cr.,  166 ;  2 
Johns.,  109.  Had  the  Legislature  intended  to 
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have  created  this  Co.  a  bank,  they  would  have 
said  so,  and  used  appropriate  terras,  as  had 
previously  been  done  in  the  incorporation  of 
the  N.  Y.  Bank,  the  Albany  Bank  and  the 
Bank  of  Columbia.  Everything  contained  in 
the  charter  of  this  Co.  may  have  full  efficacy 
given  to  it  without  conceding  to  it  the  right  to 
bank.  It  was  created  for  the  purpose  of  sup- 
plying the  City  of  N.  Y.  with  pure  and  whole- 
some water  ;  that  was  the  specific  object  of  its 
incorporation,  and  any  general  terms  found  in 
its  charter  must  be  construed  with  a  view  to 
such  special  object.  15  Johns.,  383 ;  9  Cow., 
501 ;  4  Pet.,  168,  171.  The  Co.  may  do  what- 
ever is  necessary  to  further  the  main  purpose 
of  the  institution,  but  beyond  that  they  cannot 
go,  or  their  power  will  be  unlimited.  The 
powers  of  this  Co.  instead  of  being  broader, 
are  more  limited  than  those  of  the  Utica  Ins. 
Co.,  that  being  authorized  to  employ  all  its 
capital,  this  only  its  surplus  ;  and  yet  that 
charter  was  adjudged  not  to  confer  banking 
powers.  15  Johns.,  358.  The  power  of  em- 
ploying surplus  capital  cannot,  upon  any  con- 
struction, extend  to  the  receiving  deposits  and 
issuing  bills  or  notes  and  putting  them  in  cir- 
culation as  money  ;  those  are  modes  of  operat- 
ing upon  credit,  not  employing  capital  already 
existing.  Besides,  the  plea  does  not  show  that 
37O*J  there  is  a  surplus  *capital  ;  it  should 
have  been  averred  that  the  main  object  of  the 
Act  had  been  accomplished,  and  that  a  surplus 
was  left :  and  notwithstanding  the  defendants 
claim  not  only  to  use  a  surplus  not  shown  to 
exist,  but  to  use  their  whole  capital  m  banking 
operations. 

The  Act  of  1808  did  not  confer  banking  pow- 
ers. The  6th  section,  which  is  the  only  one 
affecting  this  question,  is  conditional,  and  con- 
fers no  powers,  but  in  the  event  of  a  transfer 
to  the  Corporation  of  N.  Y.  of  the  duty  to  sup- 
ply the  City  with  water  ;  which  transfer  is  not 
pretended  to  have  been  made.  But  if  uncon- 
ditional, it  only  extended  to  such  bills  and 
notes  as  might  be  issued  in  carrying  into  exe- 
cution the  specific  powers  granted  to  the  Cor- 
poration, and  not  to  bills  and  notes  issued  in 
the  way  of  banking.  Il  did  not  authorize  the 
engaging  in  any  new  business  not  warranted 
by  the  charter  ;  it  only  gave  new  means  and 
facilities  of  exercising  the  powers  previously 
granted.  At  the  passage  of  this  Act  it  was 
doubted  whether  a  corporation  could  bind 
itself  by  simple  contract ;  and  to  obviate  that 
doubt,  the  power  to  issue  notes  was  given,  not 
for  banking  purposes,  but  for  the  more  con- 
venient transaction  of  their  business  as  a  water 
company.  Subsequently  in  Danforth  v.  Turn- 
pike Co.,  12  Johns.,  227,  it  was  held  that  as- 
xiimjixit  would  lie  against  a  corporation  on  an 
implied  promise  ;  and  in  Mottv.  Hicks,  1  Cow., 
513,  it  was  adjudged  that  a  corporation  may 
bind  itself  by  contract  without  its  corporate 
seal,  and  give  a  promissory  negotiable  note, 
while  in  England,  as  late  as  the  case  in  8  Barn. 
&  Aid.,  1,  it  was  held  that  a  corporation  can 
be  bound  only  by  seal.  Every  corporation  in 
this  State  may,  therefore,  by  force  of  the  gen- 
eral law,  contract  by  promissory  negotiable 
notes  in  relation  to  the  legitimate  objects  of 
their  several  incorporations,  but  having  that 
power  does  not  authorize  them  to  engage  in  a 
business  not  within  their  charters.  So  here, 
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the  authority  conferred  upon  the  defendants 
by  the  Act  of  1808,  to  issue  bills  and  notes  pay- 
able to  order  or  bearer,  did  not  authorize  them 
to  engage  in  banking.  There  is  a  material  dif- 
ference between  the  right  to  issue  negotiable 
paper  and  the  right  to  carry  on  banking  oper- 
ations ;  every  individual  may  do  the  one,  but 
not  the  other.  The  fact  of  the  State  becoming 
a  stockholder  does  *not  prove  that  the  [*37 1 
Legislature  considered  this  a  banking  compa- 
ny ;  it  was  a  water  company,  and  there  is  noth- 
ing to  show  that  the  dividends  paid  to  the  State 
were  derived  from  banking  operations.  The 
other  statutes  set  forth  in  the  plea  confer  no 
additional  franchises  upon  the  Corporation  ; 
they  authorize  the  Comptroller  to  borrow  mon- 
ey from  the  Corporation  ;  they  call  it  a  bank, 
and  authorize  deposits  in  such  bank.  The  Act 
authorizing  deposits  gives  the  Corporation  the 
capacity  to  do  the  particular  thing  authorized ; 
i.  e.,  to  receive  the  deposits  of  the  State,  but 
not  the  deposits  of  individuals,  or  to  exercise 
any  other  banking  power.  Directions  to  make 
the  deposits  of  the  State  with  a  bridge  or  ferry 
incorporation,  or  with  a.mercantile  firm, would 
not  have  conferred  banking  powers  upon  such 
corporation  or  firm.  License  to  an  alien  to  ac- 
cept a  grant  of  land  gives  power  to  his  heirs  to 
inherit  in  that  particular  case,  but  not  from 
anyone  else.  20  Johns.,  706.  Nothing  is  to 
be  inferred  from  the  Co.  lending  money  to  the 
State,  for  that  was  within  the  scope  of  their 
legitimate  powers  ;  nor  can  the  calling  them  a 
bank  confer  by  implication  banking  powers — 
is  was  a  mere  misnomer,  the  Corporation  were 
incidentally  so  named,  and  not  for  the  purpose 
of  designating  its  character,  or  conferring  pow- 
ers upon  it.  Nor  can  it  be  pretended  that  any- 
thing contained  in  those  statutes  shall  operate 
as  a  confirmation.  A  confirmation  can  be  only 
by  express  grant ;  it  presupposes  a  previously 
existing  right.  Here  was  no  previous  right — 
there  was  nothing  to  confirm. 

If  the  defendants  were  ever  warranted  in 
carrying  on  banking  operations,  they  are  now 
prohibited  from  doing  so  by  the  restraining 
Act.  Without  waiving  the  Acts  of  1804, 1813 
and  1818,  the  provisions  of  the  Revised  Statutes 
are  conclusive  upon  this  question.  These  stat- 
utes, in  reference  to  this  subject,  were  passed 
in  1827,  and  went  into  effect  in  1828.  The  3d 
section  of  1  R.  S.,  712,  declares  that  "no  in- 
corporated company  without  being  authorized 
by  law,  shall  employ  any  part  of  its  effects  or 
be  in  any  way  interested  in  any  fund  that  shall 
be  employed  for  the  purpose  of  receiving  de- 
posits, making  discounts  or  issuing  notes  or 
other  evidences  of  debt  to  be  loaned  or  put  in 
circulation  as  money;"  also,  in  page  600  of  the 
same  volume,  section  4,  it  is  enacted  that  "no 
corporation  created  or  to  be  created,  and  not 
expressly  incorporated  *for  banking  [*372 
purposes,  shall  by  any  implication  or  construc- 
tion be  deemed  to  possess  the  power  of  dis- 
counting bills,"  etc.  It  has  been  said  on  the 
other  side,  that  these  provisions  do  not  apply 
to  the  Manhattan  Co. ,  because  In  the  same  por- 
tion of  the  statutes  at  page  177,  sec.  9,  the  Co. 
is  called  a  bank,  and  deposits  of  the  public 
moneys  are  authorized  to  be  made  in  the  Man- 
hattan Bank.  This,  again,  is  but  an  incidental 
naming  in  the  statutes  of  this  Corporation  as  a 
bank;  and  on  a  subject  relating  to  the  duties 
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of  the  Treasurer  of  the  State,  having  no  refer- 
ence whatever  to  the  conferring  of  banking 
powers  upon  the  Co.  But  if  there  is  a  conflict 
between  these  different  parts  of  the  statutes, 
the  provision  in  page  177  must  yield  to  the  pro- 
visions in  pages  600  and  702,  for  it  is  expressly 
declared  "that  if  any  provisions  in  the  differ- 
ent parts  or  chapters  are  repugnant  to  each 
other,  that  which  shall  be  the  last  in  the  order 
(hereinbefore  declared)  shall  prevail;  and  so 
much  of  any  prior  provision,  as  is  inconsistent 
with  such  last  provision,  shall  be  deemed  re- 
pealed thereby."  2  R.  S.,  778,  sec.  12.  Again; 
it  is  said  that  any  Act  restraining  this  Co.  from 
banking,  is  unconstitutional,  as  interfering 
with  vested  rights  and  violating  the  obligation 
of  a  contract.  Previous  to  the  restraining  Acts, 
banking  was  a  common  law  right  in  individ- 
uals, but  not  in  corporations.  Corporations 
have  no  common  law  rights;  all  the  rights 
which  they  possess  are  such  as  are  granted,  or 
necessarily  incident  to  carry  into  effect  the  ob- 
jects of  their  incorporation.  But  assuming  that 
independently  of  the  restraining  Acts  of  1804 
and  1818,  this  Co.  had  the  same  right  with  in- 
dividuals to  employ  their  surplus  capital  in 
banking,  the  Revised  Statutes  do  not  violate 
any  vested  rights.  The  Co.  had  authority  by 
the  original  Act  of  Incorporation  to  employ  its 
surplus  capital  in  the  purchase  of  public  or 
other  stock,  or  in  any  other  moneyed  transac- 
tions or  operations,  not  inconsistent  with  the 
Constitution  and  laws  of  the  State.  The  right 
was  to  be  exercised  subject  to  the  laws  of  the 
State,  as  well  those  existing  at  the  time  of  the 
passage  of  the  Act  of  Incorporation  as  such  as 
might  subsequently  be  enacted.  The  clause, 
therefore,  is  equivalent  to  an  express  reserva- 
tion of  the  right  to  modify;  and  the  modifica- 
tion applies  not  to  the  main  object  for  which 
the  incorporation  was  granted,  but  toincident- 
373*]  al  and  Collateral  powers,  which,  of 
course,  are  subject  to  such  alterations  in  the 
laws  of  the  State  as  in  the  opinion  of  the  Leg- 
islature public  policy  and  the  general  welfare 
demand.  Had  the  power  of  banking  been  ex- 
pressly granted.it  would  have  been  a  part  of  the 
contract,  and  the  Legislature  could  not  have 
interfered  with  or  impaired  it.  But  not  so  here; 
the  Co.  claimed  the  power  to  bank  as  merely 
incidental,  having  no  greater  or  better  rights  in 
this  respect  than  had  any  individual  in  the 
community.  But  even  in  relation  to  powers 
specifically  granted  to  corporations,  the  Legis- 
lature have  the  right  to  pass  laws  materially  af- 
fecting their  interests.  Have  they  not  the  right 
to  regulate  the  rate  per  cent,  which  may  law- 
fully be  demanded  on  the  loan  of  money?  May 
they  not  tax  banks?  And  cannot  this  be  done 
as  well  in  relation  to  existing  as  to  future  cor- 
porations? The  Legislature  also  have  the  con- 
stitutional right  to  modify  powers  granted  to 
corporations  and  to  regulate  their  exercise,  al- 
though they  cannot  abolish  or  abrogate  them. 
4  Wh.,  235;  8  Mass.,  445;  4  Cow.,  384;  9  Id., 
506.  Thus  the  Act  passed  in  1817,  authorizing 
banks  to  take  an  interest  of  7  per  centum  per 
annum  on  loans,  Laws  of  1817,  p.  306,  was  re- 
pealed in  1818,  Laws  of  1818,  p.  243;  and  by 
the  last  statute,  incorporated  banks  refusing  to 
pay  their  bills  and  notes  were  subjected  to  the 
payment  of  interest  at  the  rate  of  10  per  cent. 
So,  also,  in  1813,  banks  as  well  as  individuals 
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were  restrained  from  issuing  bills  of  a  denom- 
ination less  than  $1.  2  R.  L,  234.  Corpora- 
tions like  individuals  are  subject  to  the  control 
of  the  Legislature;  their  rights  are  not  more 
sacred  than  those  of  individuals.  The  restrain- 
ing Act  does  not  impair  any  powers  specially 
granted  to  the  Corporation,  nor  any  necessary 
to  its  existence  or  the  accomplishment  of  the 
main  object  for  which  it  was  created.  If  the 
Legislature  have  the  power  to  restrain  individ- 
uals from  banking,  they  may  restrain  corpora- 
tions, unless  expressly  created  for  banking 
purposes. 

By  the  Court,  Sutherland,  J.  The  replica- 
tions appear  to  me  to  be  bad  for  some  of  the 
causes  specially  assigned  in  the  demurrer.  1. 
The  citizens  who  were  willing  and  desirous  to 
agree  for  and  take  the  water,  should  some  or 
one  of  them  *have  been  named  in  the  replica- 
tions. The  allegation  is,  that  a  great  [*374 
number  of  citizens  have,  at  all  times  since  the 
passing  of  the  Act  incorporating  the  defend- 
ants, been  willing  and  desirous  to  agree  for  and 
take  the  water,  but  that  the  Co.  have  not  fur- 
nished or  continued  a  supply  for  the  use  of  all 
such  citizens,  etc.  If  the  allegations  were  true, 
in  point  of  fact,  and  could  be  proved,  the  At- 
torney-General must  have  known,  or  have  had 
it  in  his  power  to  ascertain  the  names  of  the 
individuals  who  were  thus  desirous  to  agree; 
and  it  is  all-important  to  the  defendants  that 
they  should  be  informed  who  they  are.  in  or- 
der that  they  might  come  to  the  trial  prepared 
to  controvert  or  explain  the  fact.  Although 
the  general  rule  in  pleading  is,  that  wherever 
a  subject  comprehends  multiplicity  of  matters 
to  avoid  prolixity,  generality  of  pleading  is  al- 
lowed, yet  it  is  subject  to  a  qualification  equal- 
ly general,  that  where  there  is  anything  spe- 
cific in  the  subject,  though  consisting  of  a  num- 
ber of  acts  or  particulars,  they  must  be  partic- 
ularly enumerated.  This  is  the  rule  laid  down 
by  Buller,  J.,  in  Jansen  v.  Stuart,  1  T.  R.,  753, 
and  he  illustrates  it  by  the  case  of  a  covenant 
by  A  to  enfeoff  of  all  his  lands,  where  the  cov- 
enantor in  showing  performance  must  state 
them  all.  So,  if  a  person  be  bound  to  pay  all 
the  legacies  in  a  will,  he  must  specify  them  all 
and  aver  payment  of  each;  and  the  reason  is, 
because  all  the  facts  are  within  the  knowledge 
of  the  party.  Cro.  Eliz. ,  749.  This  doctrine 
was  very  fully  considered  by  this  court  in  the 
case  of  Van  Ness  v.  Hamilton,  19  Johns.,  349, 
and  by  the  Court  of  K.  B.,  in  Jansen  v.  Stuart, 
above  referred  to.  Jansen  v.  Stuart  was  an  ac- 
tion for  a  libel,  in  which  the  plaintiff  was 
charged  with  being  a  notorious  swindler.  The 
defendant  pleaded  by  way  of  justification  that 
the  plaintiff  had  been  illegally,  fraudulently 
and  dishonestly  concerned  and  connected  with, 
and  was  one  of  a  gang  of  swindlers  and  com- 
mon informers,  and  also  had  been  guilty  of  de- 
ceiving and  defrauding  divers  persons  with 
whom  he  had  had  dealings,  etc.  To  this  plea 
the  plaintiff  demurred  specially,  and  it  was 
held  bad  on  account  of  its  want  of  particu- 
larity. Ashurst,  J.,  says,  the  plea  is  bad  on  ac- 
count of  its  generality.  The  substance  of  the 
libel  is,  that  the  plaintiff  was  a  common  swin- 
dler, and  that  he,  in  concert  *with  [*375 
others,  defrauded  divers  persons.  When  the 
defendant  took  upon  himself  to  justify  gener- 
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;ally  the  charge  of  swindling,  he  must  have 
•been  prepared  with  the  facts  which  constitute 
the  charge,  in  order  to  maintain  his  plea;  and 
he  ought  to  state  those  facts  specifically,  to  give 
the  plaintiff  an  opportunity  of  denying  them, 
for  he  cannot  come  to  trial  prepared  to  justify 
his  whole  life.  If  the  defendant  can  support 
his  charge  that  the  plaintiff  had  defrauded  di- 
vers persons,  it  must  be  known  to  him  whom 
he  has  defrauded,  and  he  must  call  them  as 
witnesses  to  prove  the  particular  acts  of  fraud. 
If  he  cannot  substantiate  his  charge,  he  ought 
not  to  have  made  it.  Duller,  J.,  is  equally  ex- 
plicit. He  says  the  question  is,  whether  the 
defendant  is  at  liberty  to  charge  the  plaintiff 
with  swindling,  without  showing  any  instances 
of  it.  It  is  contrary,  he  observes,  to  every  rule 
of  pleading;  for,  wherever  one  person  charges 
another  with  fraud,  he  must  know  the  particu- 
lar instances  on  which  his  charge  is  founded 
.and,  therefore,  ought  to  disclose  them,  and  then 
lays  down  the  general  rule  of  pleading,  where 
the  subject  comprehends  multiplicity  of  mat- 
ters, as  it  has  already  been  stated.  Van  Ness 
v.  Hamilton,  was  also  the  case  of  a  libel,  in 
which  the  defendants'  pleas  of  justification 
were  held  bad  on  special  demurrer  for  want  of 
particularity.  It  is  unnecessary  to  state  the 
pleadings  or  the  opinion  of  the  court  in  that 
case.  Judge  Spencer,  who  delivered  the  opin- 
ion, expresses  his  unqualified  approbation  of 
the  case  of  Janson  v.  Stuart.  He  states  the 
opinions  of  JttdgesBuMer  and  Ashurstat  length, 
and  says  that  he  has  found  no  case  impugning 
the  principles  there  laid  down.  This  is  a  case 
of  a  penal  character,  in  which  a  forfeiture  of 
most  valuable  and  important  franchises  is 
sought  to  be  established,  and  in  which  at  least 
as  great  certainty  and  strictness  in  pleading 
will  be  required  as  in  a  civil  action  for  a  libel. 
•Com.  Dig,  tit.  Pleadings,  C,  76;  1  Ld.  Raym., 
107.  478;  1  Salk.,  139;  Vent.,  78;  2  Mass.,444; 
4  Id.,  471.  But  this  is  not  a  case,  I  apprehend, 
to  which  the  principle  that  a  short  mode  of 
pleading  will  be  tolerated  where  particulars  will 
tend  to  prolixity,  is  at  all  applicable.  For  the 
•culpable  neglect  or  omission  of  the  defendants 
to  supply  a  single  individual  with  water, would 
37tt*]  as  effectually  produce  a  forfeiture  *as 
the  omission  to  supply  an  hundred.  But  the 
second  replication  is  supposed  by  the  Attorney - 
•General  to  stand  on  a  better  footing  in  this  re- 
spect than  the  first.  It  is  said  that  they  have 
never  furnished  any  quantity  whatever  of  pure 
And  wholesome  water,  and  that  the  demurrer 
admits  it.  It  is  answered,  and  I  think  correctly, 
that  this  is  not  its  just  construction.  It  alleges 
that  the  defendants  have  not  furnished  a  sup- 
ply, or  any  quantity  of  water  for  the  use  of  all 
who  were  desirous  to  take  it.  If  there  is  a  sin- 
gle individual  who  was  desirous  to  take  the 
water  and  has  not  been  supplied,  it  satisfies  the 
averment.  It  may,  therefore,  be  said  in  judg- 
ment of  law  to  admit  a  supply  to  most  of  the 
citizens  who  wished  it,  and  is  liable  to  all  the 
objections  which  have  been  stated  to  the  first 
replication  on  the  ground  of  its  generality. 

I  think  the  plaintiffs  were  bound  to  aver  a 
request,  on  the  part  of  those  citizens  who 
wished  a  supply  of  water,  to  the  defendants  to 
furnish  it,  or  an  offer  on  their  part  to  pay  for  it, 
-or  that  the  defendants  had  notice  of  their  al- 
leged willingness  or  desire  to  agree  for  it.  It 
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was  said  in  argument,  that  request  or  notice 
on  the  part  of  those  who  wished  to  be  supplied 
was  no  part  of  the  condition,  and  that  it  was 
not,  therefore,  necessary  to  be  averred  in  stat- 
ing the  breach.  The  condition  or  proviso  was, 
that  the  defendants  should  furnish  a  supply  of 
pure  and  wholesome  water,  sufficient  for  the 
use  of  all  such  citizens  as  should  agree  to  take 
it  on  the  terms  to  be  demanded  by  the  said 
Corporation.  It  was  to  be  furnished  to  such 
citizens  only  as  should  agree  to  take  it.  No- 
tice and  request  are  both  substantially  and  nec- 
essarily involved  in  the  very  act  of  agreeing 
or  making  a  contract  for  a  supply  of  the  water. 
The  citizens  were  to  seek  the  Corporation,  not 
the  Corporation  the  citizens,  for  the  purpose 
of  agreeing.  It  appears  to  me,  therefore,  that 
notice  or  request  from  those  who  wished  to  be 
supplied,  is  of  the  very  essence  of  the  condi- 
tion. How  could  the  defendants  supply  water 
to  those  of  whose  wish  to  take  it  they  were  ig- 
norant. Great  strictness  is  required  in  assign- 
ing a  breach  of  a  condition,  for  the  purpose  of 
producing  a  forfeiture.  The  general  rule  is, 
that  the  breach  in  such  cases  must  be  in  the 
very  words  of  the  condition.  Admitting,  how- 
ever, that  that  is  not  in  all  cases  indispensable, 
it  must  at  least  be  according  *to  its  full  [*37  7 
legal  effect  and  spirit.  I  think  it  is  defective 
in  this  case  in  the  particulars  which  have  been 
adverted  to. 

Neither  replication  contains  an  allegation  of 
a  material  fact,  on  which  issue  could  be  taken, 
and  are  both  bad  on  that  account.  They  al- 
lege that  the  defendants  have  not  furnished  a 
supply  of  water  sufficient  for  the  use  of  all 
such  citizens  as  were  willing  and  desirous  to 
agree  for  and  take  the  same.  The  issue,  if  one 
had  been  taken,  would  have  been  upon  the 
willingness  or  desire  of  the  citizens  to  agree 
to  take  the  water.  This  would  have  been  an 
issue  upon  an  emotion  or  affection  of  the  mind, 
which  is  not  traversable  or  susceptible  of  trial. 
Com.  Dig.,  tit.  Pleader,  G,  7;  Lawes,  Plead., 
207.  InVan  Ness  v.  Hamilton,  already  referred 
to,  this  point  is  expressly  adjudged.  The  7th 
plea  in  that  case  alleged  that  the  plaintiff  ex- 
erted the  influence  of  his  talents  and  station  to 
procure  the  passage  of  the  Act  incorporating 
the  Bank  of  America,  under  and  with  the  hope 
and  expectation  of  being  compensated  and  re- 
warded for  his  services,  etc.  Judge  Spencer 
says  this  allegation  is  bad,  because  it  is  impos- 
sible to  take  issue  on  the  fact,  for  it  is  not  sus- 
ceptible of  trial.  The  plea  states  no  fact  on 
which  that  hope  or  expectation  could  be  found- 
ed; and  instead,  therefore,  of  a  trial  of  fact,  the 
inquiry  would  be  into  the  secret  operations  of 
the  mind  and  thoughts  of  the  plaintiff;  and  he 
adds  that  such  a  plea  is  without  a  precedent. 
So  in  the  case  at  bar,  no  fact  or  act  is  alleged 
from  which  the  willingness  or  desire  of  any 
citizen  to  take  the  water  could  be  inferred.  It 
is  a  naked  allegation  of  an  abstract  uncom- 
municated  desire.  In  these  respects  the  repli- 
cations appear  to  me  to  be  defective,  and  the 
demurrer  to  be  well  taken. 

The  statute  in  relation  to  double  pleading, 
etc.,  does  not  apply  to  criminal  cases;  it  is  an 
enabling  statute,  and  does  not  take  away  a 
previous  right  which  always  existed  in  such 
cases.  2  R.  S.,  356,  sec.  27;" 6  Cow.,  196,  217. 
This  is  in  the  nature  of  a  criminal  case,  and  the 
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Attorney-General  had  a  right  to  set  up  several 
distinct  causes  of  forfeiture  in  distinct  pleas  or 
replications;  but  if  he  had  not,  the  remedy  is 
not  by  demurrer,  but  by  motion  to  the  court 
to  strike  out  one  of  the  pleas.  This  cause  of 
demurrer  is,  therefore,  unfounded. 
378*]  *Having  thus  disposed  of  the  special 
grounds  of  demurrer  to  the  plaintiff's  replica- 
tion, we  will  proceed  to  the  consideration  of 
the  defendants'  plea,  upon  which  the  main 
questions  in  the  cause  arise.  It  is  contended 
on  behalf  of  the  plaintiffs  that  this  plea  is  bad 
in  substance;  that  it  shows  no  subsisting  right 
or  title  in  the  defendants  to  be  a  Corporation; 
or  if  they  are  a  Corporation,  that  they  have 
banking  powers.  1.  Are  the  defendants  shown 
by  the  plea  to  be  a  subsisting  Corporation  ?  It 
is  said,  on  behalf  of  the  people,  that  the  plea 
is  defective  in  this  respect,  because  it  does  not 
set  forth  the  proviso  contained  in  the  7th  sec- 
tion of  the  original  Act  of  Incorporation,  and 
aver  a  performance  of  the  condition.  That 
proviso  is  as  follows:  "Provided,  that  said 
Company  shall,  within  ten  years  from  the  pass- 
ing of  this  Act,  furnish  and  continue  a  supply 
of  pure  and  wholesome  water,  sufficient  for 
the  use  of  all  such  citizens  dwelling  in  said 
City,  as  shall  agree  to  take  it  on  the  terms  to 
be  demanded  by  the  said  Company;  in  default 
whereof,  the  said  Corporation  shall  be  dis- 
solved." By  the  Act  of  Mar.  25,  1808,  the  time 
for  fulfilling  this  condition  was  extended  for 
10  years.  To  this  it  is  answered:  1.  That  it 
was  only  necessary  for  the  defendants  to  set 
forth  enough,  prima  facie,  to  show  title,  and 
if  anything  existed  to  defeat  it,  it  was  for  the 
plaintiffs  to  show  it.  Such,  undoubtedly,  is 
the  general  rule  of  pleading.  Mr.  Chitty,  1 
Chit.  PI.,  301,  302,  says,  that  in  declaring  on 
a  contract,  any  proviso  or  condition  which 
goes  merely  in  defeasance  of  it  need  not  be 
stated,  for  this  ought  to  come  from  the  other 
side;  but  if  such  proviso  or  condition  consti- 
tute a  condition  precedent,  then  it  must  be 
stated  by  the  plaintiff.  Saunders,  1  Saund., 
234,  n.  2,  lays  down  the  rule  in  the  same  man- 
ner, lie  says  the  plaintiff  need  not  declare 
upon  any  more  of  the  deed  than  the  covenant, 
although  there  be  a  proviso  or  condition,  which 
goes  in  defeasance  of  the  covenant,  for  this 
ought  to  come  from  the  other  side,  1  Leo,  88; 
and  Ashurst,  J.t  in  Hotham  v.  E.  I.  Co.,  1  T. 
R.,  645,  states  the  rule  in  nearly  the  same 
language  used  by  Mr.  Chitty.  Vide,  also,  2 
Saund.,  626,  n.  5.  The  rule  is  equally  ap- 
plicable to  a  right  or  title  set  up  by  way  of 
plea,  as  to  a  right  asserted  in  a  declaration.  It 
is  a  general  rule  of  pleading,  founded  in  reason 
37»*]  and  convenience,  *and  applies  to  the 
course  of  proceeding  in  a  case  like  that  now 
before  the  court,  as  well  as  to  a  suit  for  the 
enforcement  of  a  mere  contract.  I  believe  it 
was  not  contended,  and  it  certainly  cannot  be 
successfully,  that  a  compliance  with  the  pro- 
viso in  this  case  was  a  condition  precedent  to 
the  original  rightful  existence  and  organiza- 
tion of  the  defendants  as  a  Corporation.  The 
first  enacting  clause  of  the  Act  creates  and  de- 
clares the  individuals  therein  named,  and  their 
associates,  a  body  politic  and  corporate  in  prce- 
Henti,  while,  by  the  very  terms  of  the  proviso, 
they  were  to  have  lOyears  thereafter  to  furnish 
the  water.  Neither  their  existence  nor  their 
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general  powers  as  a  corporation  were  in  abey- 
ance during  that  period.  They  had  a  right 
immediately  to  exercise  any  of  the  powers  con- 
ferred upon  them  by  their  charter.  The  pro- 
viso was  strictly  a  defeasance,  and  not  a  con- 
dition precedent;  and  it  was  not  necessary, 
therefore,  for  the  defendants  to  notice  it  in 
their  plea.  Perhaps  the  counsel  meant  to  con- 
tend, that  as  the  defendants  were  called  upon 
by  the  information  to  show  by  what  authority 
they  now  claim  and  exercise  the  franchise  of 
being  a  corporation,  they  were  bound  to  aver 
everything  necessary  to  show  a  present  right; 
and  as  the  period  limited  by  the  proviso  had 
long  before  elapsed,  it  was  incumbent  upon 
them,  among  other  things,  to  show  that  they 
had  performed  that  condition.  It  seems  to 
me  to  be  a  satisfactory  answer  to  this  argu- 
ment to  say,  that  the  Corporation  having  been 
shown  to  have  been  legally  created  and  organ- 
ized, is  in  judgment  of  law  supposed  to  con- 
tinue to  exist  until  the  contrary  is  shown,  and 
to  have  performed  all  its  duties,  and  among 
others,  the  duty  of  supplying  the  City  of  N. 
Y.  with  pure  and  wholesome  water. 

But,  independently  of  the  considerations 
which  have  already  been  stated  in  answer  to 
the  objection,  founded  upon  the  alleged  for- 
feiture for  a  failure  to  perform  the  condition 
of  the  proviso  the  defendants  contend,  that 
conceding  that  they  had  subjected  themselves 
to  a  forfeiture  on  that  ground,  the  plea  shows 
a  valid  dispensation  and  waiver  by  the  Legis- 
lature of  such  forfeiture,  in  the  various  Acts 
which  they  have  since  passed,  recognizing  the 
continued  existence  of  the  Corporation.  By  the 
original  Act  of  1799,  the  proviso  was  to  be  com- 
plied *within  10  years ;  in  1808,  the  [*38O 
time  was  extended  for  10  years  more  which,  of 
course,  expired  in  1818.  If  not  complied  with 
then,  it  could  not  be  at  all.  The  forfeiture,  or 
the  right  of  the  State  to  enforce  the  forfeiture 
was  then  complete,  and  the  argument  is,  that 
as  they  have  since  in  repeated  instances  in  sol- 
emn and  formal  Acts  of  the  Legislature,  recog- 
nized the  defendants  as  an  existing  corpora- 
tion, they  are  now  estopped  from  setting  up> 
the  forfeiture.  The  doctrine  upon  which  this 
argument  is  founded  is  a  familiar  one  in  the 
law.  It  is  most  frequently  applied  in  cases  be- 
tween landlord  and  tenant,  where  the  lessor 
seeks  to  enforce  a  forfeiture  for  a  condition 
broken.  Ld.  Coke,  1  Inst.,  211  b,  sec.  341.  thus 
states  the  doctrine:  "If  the  condition  be  brok- 
en for  non-payment  of  the  rent,  yet  if  the  les- 
sor bringeth  an  assize  for  the  rent  due  at  that 
time  he  shall  never  enter  for  the  condition 
broken,  because  he  affirmeth  the  rent  to  have 
a  continuance,  and  thereby  waiveth  the  condi- 
tion; and  so  if  the  feoff er  had  distrained  for 
the  rent,  for  non-payment  whereof  the  condi- 
tion was  broken,  he  shall  never  enter  for  he 
condition  broken ;  and  if  he  accept  a  rent  due  at 
a  day  after,  he  shall  not  enter  for  the  condition 
broken,  because  he  thereby  affirmeth  the  lease 
to  have  a  continuance."  In  Woodf  all's  Land- 
lord and  Tenant,  208,  it  is  said  the  law  will  al- 
ways lean  against  forfeitures,  and  as  courts  ad- 
here strictly  to  the  precise  words  of  the  condi- 
tion in  order  to  prevent  a  forfeiture,  so  where 
a  forfeiture  has  manifestly  been  committed, 
they  will  not  allow  the  lessor  to  take  advan- 
tage of  it,  if  they  find  he  has  afterwards  done 
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any  act  that  amounts  to  a  waiver  of  it,  as  by 
acceptance  of  rent  due  after  the  forfeiture  in- 
curred, or  action  brought  to  recover  the  same  ; 
but  the  forfeiture  must  be  known  to  the  lessor 
at  the  time  in  order  to  render  his  acceptance  of 
rent,  or  any  other  act,  a  waiver.  The  books 
are  f uir  of  cases  in  which  this  principle  has 
been  recognized  and  applied.  Jackson  v.  Shel- 
don, 5  Cow.,  448;  1  H.  Bl,  811;  6  T.  R,  220; 
Adams,  Ej.,  160;  1  Saund.,  287.  n.  16;  1  Ball 
&  B.,  554;  3  T.  It.,  151;  Pennant' «  case,  3  Co., 
p.  64;  Cro.Car..  234;  Ooodrightv.  Davis,Covr., 
803.  In  this  last  case,  Ld.  Mansfield  applied 
the  rule  and  observed,  that  forfeitures  are  not 
favored  in  law;  and  where  the  forfeiture  is  once 
381*1  waived,  the  court  will*not  assist  it.  It 
is  proper  to  observe,  however,  that  the  rule 
does  not  apply  to  those  cases  in  which,  by  the 
terms  of  the  contract,  the  estate  upon  the  fail- 
ure of  the  tenant  to  perform  the  condition,  ab- 
solutely determines,  for  where  the  estate  is  ipso 
facto  void  by  the  condition,  no  acceptance  of 
rent  afterwards  can  give  it  continuance;  other- 
wise of  an  estate  or  lease  voidable  by  entry. 
Co.  Litt.,  215  a;  Woodf.,  204  ;  3  Co.,  64.  It 
will  be  remarked  that  this  doctrine  does  not 
stand  upon  any  advantage  accrued  to  the  les- 
sor, or  injury  sustained  by  the  lessee,  from  the 
act  which  is  held  to  be  a  waiver.  It  is  a  tech- 
nical doctrine  introduced  and  applied  by  courts 
for  the  purpose  of  defeating  forfeitures.  They 
will  not,  therefore,  permit  a  lessor  or  landlord 
to  say  that  his  lessee  has  forfeited  his  estate, 
when  his  own  acts  show  that  since  such  for- 
feiture he  has  admitted  the  continuance  of  his 
estate,  or  the  relation  of  landlord  and  tenant 
still  to  subsist.  The  rule  and  the  principle  on 
which  it  is  founded  appear  to  me  to  be  entirely 
applicable  to  the  case  at  bar. 

As  to  the  fact  that  various  Acts  of  the  Leg- 
islature passed  since  1818  (as  set  out  in  the  plea) 
do  recognize  the  subsequent  and  continued  ex- 
istence of  the  defendants  as  a  Corporation, 
there  can  be  no  dispute.  Thus  the  Act  of  Apr. 
21, 1818,  directing  a  portion  of  the  public  funds 
to  be  deposited  with  the  defendants,  upon  the 
condition  of  their  making  a  loan  to  the  State  of 
$1,000,000,  and  the  Acts  of  Mar.  27,  1821,  and 
of  Dec.  3,  1827,  in  which  such  deposits  are 
spoken  of  and  recognized,  and  directed  to  be 
continued  by  the  Comptroller,  if  the  said  bank 
shall  pay  a  rate  of  interest  for  such  deposits 
equal  to  that  paid  by  the  banks  in  Albany  upon 
the  State  deposits.  The  State  would  hardly  di- 
rect its  funds  to  be  deposited  with  a  dissolved 
corporation,  or  enter  into  a  contract  with  it 
for  the  payment  of  interest.  A  stronger  or  more 
direct  recognition  of  it  as  an  existing  corpora- 
tion could  scarcely  have  been  made. 

The  only  remaining  questions  upon  this 
branch  of  the  case,  then,  are:  1.  Whether  the 
State  is  to  be  deemed  to  have  had  notice  of  the 
failure  of  the  Corporation  to  fulfill  the  condi- 
dition  of  the  proviso  when  these  acts  of  recog- 
nition or  waiver  took  place;  and  2.  Whether, 
by  a  failure  to  perform  the  condition,  the  Cor 
382*]  poration  *was  ipso  facto  absolutely  dis- 
solved, so  as  to  render  the  doctrine  of  waiver  in- 
applicable to  the  case.  It  will  be  recollected 
that  by  the  Act  of  Mar.  25,  1808,  the  stock  of 
the  Co.  was  increased,  and  the  State  reserved 
to  itself  the  right  to  subscribe  1,000  shares  in 
such  stock  ;  and  the  plea  avers  that  Apr.  25, 
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1809,  the  Slate  did  subscribe  to  and  become 
proprietor  of  1,000  shares  of  said  stock,  and 
has  hitherto  continued  to  hold  the  same,  and  to 
receive  semi-annual  dividends  thereon,  and  to 
vote  in  the  annual  choice  and  election  of  di- 
rectors of  the  Co.  Since  1809,  therefore,  the 
State  has  been  one  of  the  corporators,  partici- 
pating in  the  direction  and  control  of  the  Co., 
sharing  its  profits  and  to  the  extent  of  its  inter- 
est, subject  to  equal  responsibility  with  the  rest 
of  the  stockholders.  Itcannot,  I  think,  under 
such  circumstances  be  permitted  to  set  up  its 
ignorance  of  the  existence  of  a  cause  of  forfeit- 
ure, if  any  in  fact  existed,  in  order  to  defeat 
the  legal  effect  of  its  own  subsequent  acts. 

2.  The  failure  of  the  defendants  (admitting 
them  to  have  failed)  to  perform  the  condition 
of  the  proviso  did  not  ipso  facto  produce  a  dis- 
solution of  the  Corporation  or  an  absolute  and 
instantaneous  destruction  of  its  corporate  ex- 
istence. The  Act  declares  that  in  default  of 
fulfilling  the  condition,  the  said  Corporation 
shall  be  dissolved;  that  is,  in  the  regular, legal 
manner;  upon  the  institution  and  prosecution 
of  the  established  course  of  proceedings  in  such 
cases,  it  shall  be  cause  of  forfeiture  or  dissolu- 
tion. It  would  not,  I  apprehend,  be  compe- 
tent for  a  debtor  of  the  Co.,  when  sued,  to  set 
up  by  way  of  defense  that  the  Corporation  was 
dissolved  unless  such  dissolution  had  been  estab- 
lished by  the  judgment  of  this  court.  Sank  of 
Niagara  v.  Johnson, 8  W  cud.,  M5.  That  is  a  mat- 
ter to  be  judicially  tried  and  determined  and  not 
to  be  inquired  into  collaterally.  Where  the  cor- 
poration expires  by  lapse  of  time,  it  may  be  oth- 
erwise, and  in  such  case  only.  The  right  of 
the  defendants,  therefore,  to  exercise  the  lib- 
erty, privilege  and  franchise  of  being  a  body 
politic  and  corporate  is  sufficiently  established 
by  the  plea. 

We  proceed,  then,  in  the  last  place,  to  con- 
sider whether,  admitting  them  to  be  a  Corpo- 
ration, they  are  shown  to  possess  banking  pow- 
ers. The  right  to  bank  is  claimed:  1.  Under 
*the  original  Act  of  Incorporation  of  [*383 
Apr.  2. 1799;  2.  Under  the  Act  supplementary 
thereto,  passed  Mar.  25,  1808;  and  3.  Under 
the  various  Acts  of  the  Legislature  subsequent- 
ly passed,  as  set  forth  in  the  plea,  recognizing 
the  defendants  as  a  banking  Corporation.  By 
the  8th  section  of  the  original  Act  of  Incorpo- 
ration, 2  R.  L.  of  1801,  p.  374,  it  is  provided 
that  it  shall  be  lawful  for  said  Co.,  to  employ 
all  such  surplus  capital  as  may  belong  or  ac- 
crue to  said  Co.  in  the  purchase  of  public  or 
other  stock,  or  in  any  other  moneyed  transac- 
tion or  operation,  not  inconsistent  with  the 
Constitution  and  laws  of  this  State,  or  of  the 
U.  S.,  for  the  sole  benefit  of  the  said  Co.  This 
was  before  the  restraining  Act  (which  was  not 
passed  until  1804),  and  when  there  was  no  oth- 
er law,  either  of  this  State  or  of  the  U.  S. , 
rendering  banking,  either  by  individuals  or 
corporations,  illegal.  That  the  business  of 
banking,  both  in  the  strict  and  popular  signifi- 
cation of  the  term,  and  whether  considered  in 
the  aggregate  or  in  the  detail  is  a  moneyed 
transaction  or  operation,  is  too  clear  to  admit 
of  discussion.  9  Mass.,  54;  15  Johns.,  390;  2 
Cow.,  710.  The  terms  here  employed  by  the 
Legislature  are  broad  and  comprehensive;  and 
if  the  power  of  banking  can  be  conferred  in 
general  terms,  without  using  the  word  itself  or 
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enumerating  the  particulars  in  which  it  con- 
sists, they  would  seem  necessarily  to  embrace 
it,  unless  they  are  qualified  and  restrained  by 
other  parts  of  the  charter,  which  will  be  here- 
after considered.  The  right  to  carry  on  bank- 
ing operations  was  certainly  less  clearly  con- 
ferred by  the  Act  incorporating  the  Utica  Ins. 
€o.  than  by  this  Act;  and  yet  Ch.  J.  Thomp- 
son held,  15  Johns.,  381,  that,  independently 
of  the  restraining  Act,  that  charter  contained 
-all  the  power  necessary  to  carry  on  banking 
business;  but  he,  with  a  majority  of  the  court, 
held  that  the  restraining  Act  did  apply  to  the 
•case,  and  that  on  that  ground  the  Company  had 
no  right  to  bank.  Judge  Spencer  thought  the 
restraining  Act  did  not  apply,  and  that  the 
power  of  banking  was  clearly  conferred  by  the 
terms  of  the  charter.  Banking  powers  have 
been  defined  by  this  court  to  consist  in  the 
right  of  issuing  negotiable  notes,  discounting 
notes  and  receiving  deposits.  15  Johns.,  390, 
per  Spencer,  /.;  2  Cow.,  710,  per  Savage,  Oh. 
384*]  J.  In  *the  case  last  referred  to,  it  is 
also  correctly  said,  that  previous  to  the  re- 
straining Acts,  there  was  no  power  possessed 
by  a  bank  not  also  allowed  to  individuals  and 
private  associations.  They  could  in  common 
issue  notes,  discount  notes  and  receive  deposits. 
The  only  difference  was,  that  the  former  were 
not  liable  beyond  their  corporate  property, 
while  the  latter  were  accountable  in  their  per- 
sons and  to  the  full  extent  of  their  private  es- 
tates. Corporations,  however,  differ  from  in- 
dividuals and  private  associations  in  this:  that 
while  the  latter  may  do  everything  which  they 
are  not  prohibited  from  doing  by  the  general 
law,  the  former  can  do  nothing  except  what 
they  are  authorized  to  do  by  their  charters. 
Ch.  J.  Thompson,  in  People  v.  Utica  Ins.  Co., 
15  Johns.,  382,  says:  "  Incorporated  compa- 
nies have  no  rights  except  such  as  are  special- 
ly granted,  and  those  that  are  necessary  to  car- 
ry into  effect  the  powers  so  granted.  Many 
powers  and  capacities  are  tacitly  annexed  to  a 
-corporation  duly  created,  but  they  are  such 
only  as  are  necessary  to  carry  into  effect  the 
purposes  for  which  it  was  established.  The 
specification  of  certain  powers  operates  as  a 
restraint  to  such  objects  only, and  is  an  implied 
prohibition  of  the  exercise  of  other  and  dis- 
tinct powers."  In  N.  Y.  F.  Ins.  Co.  v.  Ely,  2 
Cow.,  709,  Ch.  J.  Savage  says:  "A  corpora- 
tion is  merely  a  political  institution;  it  can 
have  no  other  capacities  than  such  as  are  nec- 
essary to  carry  into  effect  the  purposes  for 
which  it  was  established.  It  is  a  creature  of 
the  Legislature,  and  can  have  no  powers  but 
such  as  are  given  to  it  by  its  creator,  either  at 
the  time  of  its  creation  or  subsequently,  or 
such  powers  as  are  incidental  to  those  grant- 
ed," 1  Kyd,  Corp.,  13,  70;  Broughtonv.  Man- 
t heftier  Water- Works,  3  Barn.  &  Aid.,  9,  12. 
This  is  now  the  well  established  doctrine,  both 
in  this  court  and  in  England. 

The  rules  to  be  applied  in  the  construction 
of  statutes  are  well  summed  up  by  Judge 
Thompson  in  People  v.  Utica  Ins.  Co.,  15 
Johns.,  880.  Such  construction  ought  to  be 
put  upon  a  statute  as  will  best  answer  the  in- 
tention which  the  makers  had  in  view;  and 
this  intention  is  sometimes  to  be  collected  from 
the  cause  or  necessity  of  making  the  statute, 
and  sometimes  from  other  circumstances;  and 
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whenever  *such  intention  can  be  dis-  [*385 
covered,  it  ought  to  be  followed  with  reason 
and  discretion  in  the  construction  of  the  stat- 
ute, although  such  construction  seem  contrary 
to  the  letter  of  the  statute.  Where  any  words 
are  obscure  or  doubtful,  the  intention  of  the 
Legislature  is  to  be  resorted  to,  in  order  to  find 
the  meaning  of  the  words.  A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute, 
is  as  much  within  the  statute  as  if  it  were  with- 
in the  letter;  and  a  thing  which  is  within  the 
letter  of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers; 
and  such  construction  ought  to  be  put  upon  a 
statute  as  will  not  suffer  it  to  be  eluded.  Bac. 
Abr.,  Stat.,  1,  5,  10,  and  authorities  cited. 
The  predominant  intention  of  the  Legislature 
in  incorporating  the  Manhattan  Co.  was,  un- 
doubtedly, to  procure  for  the  City  of  N.  Y.  a 
supply  of  pure  and  wholesome  water.  The 
Act  is  accordingly  entitled,  "  An  Act  for  Sup- 
plying the  City  of  New  York  with  Pure  and 
Wholesome  Water,"  and  eight  out  of  the  ten 
sections  of  which  it  is  composed,  contain  pro- 
visions directed  exclusively  to  the  accomplish- 
ment of  that  object.  That  object  being,  as  the 
Legislature  supposed,  secured,  they  then  pro- 
ceed in  the  8th  section  to  give  the  Co.  author- 
ity to  dispose  of  what  might  remain  of  their 
capital,  or  be  subsequently  added  to  it  by  the 
profits  of  their  main  business.  They  may  em- 
ploy such  surplus  capital  as  may  belong  or  ac- 
crue to  them,  in  the  purchase  of  public  or  oth- 
er stock,  or  in  anjr  other  moneyed  transactions 
or  operations  not  inconsistent  with  the  Consti- 
tution and  laws  of  this  State  or  of  the  U.  S. 
No  argument  against  the  banking  powers  of 
this  Co.  can,  therefore,  be  drawn  from  the 
fact  that  the  creation  of  a  bank  was  not  the 
main  purpose  of  the  Act  of  Incorporation. 
That  is  conceded;  but  the  question  which  we 
are  now  considering  is  whether,  admitting  the 
main  object  to  have  been  accomplished,  the 
defendants  had  not  a  right  to  employ  what 
was  left  of  their  capital  in  banking  operations; 
and  in  this  point  of  view  the  8th  section  is  to 
be  construed  in  the  same  manner  as  though  it 
formed  a  separate  and  distinct  Act  by  itself. 
But  I  deem  it  unnecessary  to  enlarge  upon  this 
branch  of  the  case.  The  discounting  of  notes 
is  certainly  most  emphatically  a  *mon-[*386 
eyed  operation;  and  if  any  doubt  existed  as  to 
the  power  of  the  Corporation  to  make  negotia- 
ble paper,  it  was  removed  by  the  6th  section  of 
the  Act  of  1808,  5  L.  of  N.  Y.,  295,  Web.  & 
Skin,  ed.,  in  which  it  is  expressly  given;  and 
although  the  act  of  receiving  deposits  may  not, 
per  se,  separate  and  distinct  from  the  other 
Acts,  be  so  clearly  a  moneyed  transaction,  it 
may  very  properly  be  considered  as  embraced 
with  them  under  that  general  term. 

It  was  said  by  the  counsel  for  the  plaintiffs 
that  the  additional  power  conferred  upon  the 
Co.  by  the  6th  section  of  the  Act  of  1808, 
was  conditional,  not  absolute;  depending  upon 
the  circumstance  of  their  selling  and  transfer- 
ring to  the  Corporation  of  N.  Y.  the  right  and 
duty  of  supplying  the  City  with  water.  It  is 
true  that  it  was  the  principal  object  of  that 
Act  to  authorize  such  transfer,  and  that  many 
of  its  provisions  had  an  exclusive  reference  to 
it.  But  several  of  the  sections  were  entirely 
unconditional,  extending  the  right,  and  impos- 
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ing  additional  obligations  upon  the  Co.  Thus, 
the  8th  section  extended  the  time  for  fulfilling 
the  condition  of  the  proviso  in  the  original  Act 
for  10  years.  The  10th  section  increased  the 
capital  stock  of  the  Co.  1,000  shares,  and  gave 
the  State  a  right  to  become  a  stockholder  in  the 
Co.  to  that  amount.  It  is  not  denied  that  these 
sections  were  absolute  and  unqualified;  al- 
though the  sale  to  the  Corporation  of  N.  Y. 
never  took  place,  the  State  immediately  sub- 
scribed 1,000  shares  in  the  stock  of  the  Co  and 
from  that  time  to  the  present  has  continued  to 
hold  it,  and  the  pleadings  in  this  case  admit 
that  the  defendant  had  until  1818  to  comply 
with  the  proviso  of  the  original  Act.  There  is 
nothing  conditional  in  the  terms  of  the  6th  sec- 
tion. It  declares  that  the  bills  obligatory  and 
of  credit.under  the  seal  of  the  said  Corporation, 
and  all  bills  or  notes  which  may  be  issued  by 
order  of  said  Co. ,  etc.,  shall  be  assignable 
and  negotiable,  etc.;  not  in  the  event  of  the 
arrangement  between  the  Co.  and  the  Corpor- 
ation being  consummated,  but  absolutely  and 
unconditionally.  The  suggestion  that  this  pro- 
vision was  intended  to  apply  simply  to  the 
bonds  and  notes  which  the  Co.  might  have  oc- 
casion to  issue  in  the  course  of  its  transactions 
as  a  water  company,  appears  to  me  entirely 
387*]  *unfounded.  By  the  original  Act  the 
duration  of  the  Corporation  was  unlimited.  By 
the  9th  section  of  the  Act  of  1808,  it  was  pro- 
vided, that  in  case  the  sale  authorized  by  the 
Act  was  made,  the  duration  of  the  Manhattan 
Co.  should  be  limited  to  30  years  from  and 
after  the  completion  of  such  sale.  If  it  had  no 
powers,  either  under  the  original  or  supple- 
mentary Act,  except  as  a  water  company,  why 
prolong  its  existence  for  30  years?  In  the  event 
of  its  transferring  all  the  rights  and  duties 
which  belonged  to  it  in  that  character,  why 
add  1,000  shares  to  its  stock,  and  authorize 
the  State  to  become  a  stockholder  to  that 
amount?  Why  provide,  as  is  done  by  the  5th 
section,  that  if  the  said  sale  and  transfer  were 
completed,  it  should  be  lawful  for  the  Co.  to 
employ  the  whole  of  its  capital  in  like  manner 
as  they  were  authorized  by  the  original  Act  to 
employ  their  surplus  capital?  The  whole  Act 
clearly  demonstrates  the  perfect  understanding 
of  the  Legislature,  that  the  defendants,  after 
they  should  have  transferred  to  the  Corpora- 
tion of  N.  Y.  the  right  to  supply  the  City  with 
water,  were  still  to  remain  an  efficient  corpora- 
tion, with  a  capital  of  more  than  two  millions 
of  dollars,  and  engaged  in  operations  of  so 
profitable  a  character" that  it  was  desirable  for 
the  State  to  become  interested  in  its  stock;  and 
that  those  operations  were  to  be  carried  on 
under  the  power  conferred  by  the  original  char- 
ter to  employ  their  surplus  capital  in  any  mon- 
eyed operations  not  prohibited  by  law.  The  in- 
ference from  this  Act  is  irresistible  to  my  mind, 
that  it  was  perfectly  understood  by  the  Legis- 
lature that  the  defendants  were  then  employing 
such  portion  of  their  capital  as  was  not  invested 
in  their  water-works  in  banking  operations, and 
that  no  doubt  was  entertained  of  their  right  so 
to  employ  it;  and  so  far  from  manifesting  any 
disapprobation  of  such  proceeding,  one  of  the 
principal  effects  of  the  Act  was  to  be  to  au- 
thorize and  enable  them  to  employ  the  whole, 
instead  of  a  portion  of  their  capital  in  that  man- 
ner. 
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The  subsequent  Acts  of  the  Legislature,  set 
forth  in  the  plea,  repeatedly  speak  of  this  Co. 
as  a  bank,  and  direct  the  officers  of  the  gov- 
ernment to  open  and  keep  accounts  with  it  as 
such,  and  to  deposit  a  portion  of  the  public 
money  in  its  vaults ;  and  every  Legislature  since 
must  have  known  that  the  funds  *of  [*388 
the  State  were  thus  deposited.  Admitting  the 
right  of  the  defendants  to  bank  under  their 
original  charter  to  be  doubtful,  these  Acts  be- 
ing in  parimateria,  relating  to  the  same  subject 
matter,  may  be  considered  as  a  legislative  con- 
struction of  the  original  Act,  and  as  removing 
all  doubt  of  the  right  of  the  defendants  to  em- 
ploy their  surplus  capital  in  banking.  I  deem 
it  unnecessary,  therefore,  to  discuss  the  ques- 
tion whether  these  various  Acts  of  the  Legis- 
lature, in  which  they  speak  of  and  recognize 
the  defendants  as  a  banking  Corporation, 
would,  of  themselves,  have  conferred  banking 
powers,  admitting  them  not  to  have  been  con- 
ferred by  the  original  Act  of  Incorporation  and 
the  Act  of  1808. 

But  it  is  contended,  that  admitting  the  de- 
fendants to  have  the  right,  under  any  or  all  of 
the  Acts  which  have  been  referred  to.to  employ 
their  surplus  capital  in  banking,  the  plea  in 
this  case  is  bad:  1.  Because  the  claim  is  not 
confined  to  the  surplus,  but  extends  to  the  em- 
ployment of  the  whole  capital  of  the  Co.  in  that 
manner;  and  2.  Because  it  does  not  show  that 
the  defendants  have  any  surplus  capital  after 
accomplishing  the  main  object  for  which  the 
Corporation  was  created,  and  that  the  plea 
neither  shows  that  that  object  was  accom- 
plished, nor  that  any  attempt  was  ever  made 
to  carry  it  into  effect.  I  think  the  true  con- 
struction of  the  plea,  when  taken  as  a  whole, 
is  a  claim  to  use  only  the  surplus  capital  of  the 
Co.  in  banking  operations.  After  setting  out 
the  original  Act  of  Incorporation,  and  the  va- 
rious Acts  subsequently  passed  the  plea  con- 
cludes thus:  wherefore,  the  said  president,  etc., 
say  that  from  the  time  of  the  passing  of  the 
first  mentioned  Act,  hitherto  they  have  been 
a  body  politic  and  corporate,  and  are  and  claim 
to  be  entitled  to  do  all  lawful  acts,  etc.,  and  to 
use  the  privilege  and  franchise  of  being  a  body 
politic,  etc.,"  "and  to  employ  the  surplus  capi- 
tal belonging  to  said  Co.  in  the  purchase  of 
public  or  other  stock,  or  in  any  other  moneyed 
transactions,  etc.,  and  to  employ  a  part  of  the 
effects  of  the  said  Co. ,  and  be  interested  in  a 
fund  employed  for  the  purpose  of  receiving 
deposits,  issuing  notes  and  making  discounts, 
etc.,  by  employing  therein  the  surplus  capi- 
tal belonging  or  accruing  to  said  Co. ;  and  also 
the  liberty  and  franchise  of  keeping  an  office 
for  the  purpose  of  receiving  deposits,  dis- 
counting *bills,  and  issuing  bills,  prom-  [*381> 
issory  notes,  etc.,  for  the  purpose  of  loaning 
them  and  putting  them  in  circulation  as  mon- 
ey, and  of  receiving  deposits  and  carrying  on 
banking  operations,  such  as  are  usually  carried 
on  by  incorporated  banks."  It  is  evident,  I 
think,  that  the  pleader  intended  to  claim  only 
the  right  of  using  the  surplus  capital  of  the 
Co.  in  the  various  operations  here  specified, 
and  that  such,  at  all  events,  must  be  its  con- 
struction upon  general  demurrer.  To  the  ob- 
jection that  the  plea  does  not  show  that  the 
defendants  have  or  ever  had  any  surplus  cap- 
ital, after  accomplishing  the  main  object  of  the 
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creation  of  the  Corporation,  inasmuch  as  it 
does  not  aver  or  show  in  any  manner  that  such 
object  ever  was  accomplished,  it  is  answered  : 
1.  That  the  Corporation  had  a  right  immedi- 
ately to  call  in  the  whole  capital  of  $2,000,000, 
and  to  employ  in  moneyed  operations  such 
portions  of  it  as  were  not  immediately  required 
in  their  preparations  and  arrangements  for 
bringing  the  water;  and  that  the  portion  thus 
employed,  would  be  surplus  capital  within  the 
meaning  of  the  Act;  that  they  could,  therefore, 
have  surplus  capital  before  the  main  object  of 
their  incorporation  was  accomplished, and  such 
accomplishment,  therefore,  need  not  be  averred ; 
and  2.  It  is  said  that  this  being  a  public  Act 
(of  the  contents  and  construction  of  which  the 
court  are  bound  to  take  notice).if  surplus  funds 
in  the  Act  mean  capital  remaining  after  the 
supply  of  water  for  the  City  was  completed, 
then  such  is  its  meaning  in  the  plea.  But  it  is 
further  contended,  that  if  the  plea  is  bad  in 
this  respect,  it  is  cured  by  the  replication  which 
directs  the  issue  to  a  different  point.  Com. 
Dig.,  tit.  Pleader,  E.,37,  C,  85,  and  cases  there 
put;  1  Chit.  PI.,  261,  401,  n.  k;  2  Saund.,  74 
b.  These  answers  appear  to  me  satisfactorily 
to  dispose  of  the  objection.  Although  it  is  the 
paramount  duty  of  the  Corporation  to  supply 
the  City  of  N.  Y.  with  pure  and  wholesome 
water,  and  if  they  neglect  or  fail  to  do  it  (with- 
out justifiable  cause),  they  will  forfeit  their 
charter,  yet  the  complete  fulfillment  of  that 
duty  is  not,  strictly  speaking,  a  condition  pre- 
cedent to  the  existence  of  surplus  funds  in  their 
hands.or  their  right  to  employ  them  in  moneyed 
operations.  I  see  nothing  in  their  charter  to 
prevent  their  calling  in  their  whole  capital 
whenever  the  directors  may  think  proper;  and 
39O*]  it  might  *well  be,  that  but  a  portion  of  it 
could  be  judiciously  expended  for  some  time 
in  the  preparations  for  bringing  water.  What 
might  remain  thus  unemployed,  I  am  inclined 
to  think  would  be  surplus  capital,  within  the 
meaning  of  the  Act. 

The  restraining  Acts  do  not  affect  the  pow- 
ers or  rights  of  this  Corporation.  This  Co.,  it 
will  be  recollected,  was  incorporated  Apr.  2, 
1799,  and  the  first  restraining  Act  was  passed 
Apr.  11, 1804.  3  Web.  ed.  of  Laws,  611;  2  R. 
L.  of  1813,234,  sec.  2.  The  Manhattan  Co.  had 
then  been  in  operation  between  four  and  five 
years;  and  although  the  fact  may  not  explicitly 
appear  on  the  face  of  this  record,  it  is  believed 
it  had  from  its  first  organization  issued  notes 
and  carried  on  all  the  ordinary  operations  of  a 
bank.  With  the  full  knowledge  of  this  fact, 
the  Legislature,  in  the  restraining  Act  of  1804, 
used  no  terms  except  such  as  were  clearly  pro- 
spective and  future  in  their  operation.  The 
Act  provides  that  after  the  passing  thereof,  no 
person,  unauthorized  by  law,  shall  subscribe 
to  or  become  a  member  of  any  association,  in- 
stitution or  company,  or  proprietor  of  any  bank 
or  fund  for  the  purpose  of  issuing  notes,  re- 
ceiving deposits,  etc.;  and  if  any  person,  un- 
authorized by  law  as  aforesaid,  shall  hereafter 
subscribe  or  become  a  member  as  aforesaid,  he 
shall  forfeit  and  pay  the  sum  of  $1,000  ;  and 
all  the  Acts  here  prohibited  had  long  anterior 
to  this  been  performed  by  the  stockholders  and 
proprietors  of  this  Co.  There  was  nothing, 
therefore,  in  it«  terms  which  interfered  with 
or  prohibited  the  continuance  of  their  accus- 
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tpmed  business  ;  but  to  guard  against  any  pos- 
sible misapprehension  upon  this  subject,  the 
Legislature  at  the  same  session  passed  an  Act 
expressly  declaring  "that  nothing  in  the  re- 
straining Act  contained,  should  be  deemed  or 
construed  in  any  manner  or  way  to  affect  the 
incorporation  in  the  City  of  New  York, created 
by  virtue  of  an  Act  entitled  an  Act  for  Sup- 
plying the  City  of  New  York  with  Pure  and 
Wholesome  Water."  This  provision  is  to  be 
found  in  an  Act  Incorporating  the  Columbian 
Friendly  Union  Society  in  the  City  and  County 
of  Albany,  which  appears  to  have  passed  Apr. 
10,  1804,  the  day  before  the  passing  of  the  re- 
straining Act.  The  latter  Act.however,  must  have 
first  passed  the  two  houses  of  the  Legislature. 
They  were,  probably,  *both  sent  to  the  [*39 1 
Executive  at  the  same  time,  and  the  apparent 
incongruity  is,  undoubtedly,  owing  to  his  hav- 
ing signed  and  returned  the  former  bill  one  day 
before  the  latter.  It  was  asserted  by  counsel, 
and  the  assertion  is  believed  to  be  correct,  that 
this  saving  clause  in  the  Act  of  1804  has  never 
been  expressly  repealed.  The  restraining  Act 
of  1804  was,  with  other  provisions  in  relation) 
to  banks,  formed  into  an  Act  in  the  revision  of 
the  laws  of  1813,  2  R.  L.,  234  ;  and  the  repeal- 
ing Act  of  that  session,  2  R.  L.,  556,  provides 
that  all  Acts  and  parts  of  Acts  theretofore 
passed,  which  came  within  the  purview  or  op- 
eration of  any  of  the  Acts  passed  during  the 
(then)  present  session  of  the  Legislature,  com- 
monly called  the  Revised  Acts,  shall  be  re- 
pealed,etc.,  saving  all  rights,  etc.;  and  whether 
the  saving  clause,  before  referred  to,  would  or 
would  not,  upon  the  established  principles  ap- 
plicable to  the  construction  of  statutes  be  con- 
sidered as  falling  within  the  purview  of  the 
restraining  Act  of  1813  and, therefore,  repealed, 
it  is  deemed  unnecessary  to  consider;  as  what- 
ever might  be  the  conclusion  upon  that  point, 
it  is  not  perceived  that  it  would  vary  or  affect 
the  rights  of  the  defendants.  The  restraining 
Act  of  1818,  Laws  of  1818,  pp.  242,  243,  was- 
more  comprehensive  in  its  terms  than  the  Act 
of  1804.  It  declared  it  to  be  unlawful  for  any 
person,  association  of  persons,  or  body  corpo- 
rate, from  and  after  the  first  day  of  August 
(then)  next,  to  keep  any  office  of  deposit  for  the 
purpose  of  discounting  promissory  notes,  or 
for  carrying  on  any  kind  of  banking  business 
or  operations  which  incorporated  banks  are 
authorized  by  law  to  carry  on,  or  issue  any 
bills  or  promissory  notes  as  private  bankers, 
unless  thereunto  specially  authorized  by  law  ; 
but  it  contained  a  proviso,  that  nothing  in  said 
Act  should  be  deemed  or  construed  to  abridge, 
enlarge  or  in  any  way  affect  any  rights  there- 
tofore granted  by  law  to  an  incorporated  com- 
pany. If  the  charter  of  the  defendants  gave 
them  the  right  to  carry  on  banking  operations 
(as  I  have  endeavored  to  show  it  did,  in  a  pre- 
vious part  of  this  opinion),  then  whatever  might 
be  the  construction  of  the  enacting  clause  of 
this  Act,  that  right  is  expressly  saved  by  the 
proviso. 

Without  bestowing,  therefore,  any  further 
attention  upon  the  Act  of  1804  or  the  Act  of 
1818,  I  pass  to  the  consideration  *of  the[*392 
Act  of  f«27,  1  R.  S.,  712.  This  Act  brings  to- 
gether and  consolidates  all  the  previous  statu- 
tory provisions  in  relation  to  banks,  and  adds 
to  them  several  new  ones. 
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The  1st  section  embraces  substantially  the  I 
restraining  Act  of  1804,  and  the  6th  section  the  ' 
restraining  Act  of  1818,  with  the  exception  of 
the  proviso.  It  is  as  follows  :  "No  person,  as- 
sociation of  persons  or  body  corporate,  except 
such  bodies  corporate  as  are  expressly  author- 
ized by  law,  shall  keep  any  office  for  the  pur- 
pose of  receiving  deposits,  or  discounting  notes 
or  bills,  etc..  etc.;  and  that  title  of  the  Revised 
Statutes  which  defines  and  regulates  the  gen- 
eral powers,  privileges  and  liabilities  of  cor- 
porations, 1  R.  S.,  600,  contains  the  following 
general  provision  :  "No  corporation  created  or 
to  be  created.and  not  expressly  incorporated  for 
banking  purposes,  shall  by  any  implication  or 
construction  be  deemed  to  possess  the  power  of 
discounting  bills,  notes  or  other  evidences  of 
debt;  of  receiving  deposits;  of  buying  gold  and 
silver,  bullion  or  foreign  coins;  of  buying  and 
selling  bills  of  exchange  or  of  issuing  bills,  notes 
or  other  evidences  of  debt  upon  loan, or  for  cir- 
culation as  money."  I  am  persuaded  these  pro- 
visions were  never  intended  to  apply  to  pre-ex- 
isting corporations,  not  affected  by  the  restrain- 
ing Acts.  There  is  an  ample  field  for  their  opera- 
tion without  giving  them  such  a  construction .  I 
have  no -doubt  that  the  proviso  in  the  restrain- 
ing Act  of  1818,  saving  the  rights  of  existing 
corporations,  was  omitted  by  the  revisers  and 
the  Legislature  in  the  Act  of  1827,  simply  be- 
cause it  was  deemed  entirely  useless,  and  upon 
the  principle  which  was  generally  pursued  in 
that  revision  of  the  laws,  of  adopting  the  clear- 
est and  most  perspicuous  language,  and  omit- 
ting all  words  and  expressions  which  had  no  ef- 
fect upon  the  legal  operation  and  construction 
of  the  Acts.  Nothing  has  been  considered  better 
settled  than  that  the  rights  and  privileges  con- 
ferred by  these  Acts  of  Incorporation  or  chart- 
ers, were  held  by  the  sacred  obligation  of  a 
contract  between  the  public  and  those  on  whom 
they  were  conferred  ;  and  that  any  attempt  on 
the  part  of  the  Legislature  to  repeal,  or  to  alter 
or  modify  any  of  their  essential  provisions, 
would  be  unconstitutional,  as  interfering  with 
vested  rights,  and  violating  the  obligation  of  a 
contract.  I  am  not  aware  that  there  has  ever 
393*j  been  any  difference  *of  opinion  upon 
this  subject  among  enlightened  men,  whether 
lawyers  or  not.  The  doctrine  has  been  sanc- 
tioned again  and  again  in  the  Supreme  Court 
of  the  U°  S.,  and  in  most  of  the  state  courts  of 
the  Union.  It  seemed  to  be  supposed  by  one 
of  the  counsel  for  the  people  that  this  doctrine 
was  applicable  only  to  those  powers  which  were 
expressly  conferred  by  a  charter  (in  relation  to 
which  he  freely  admitted  it),  but  that  it  was 
not  true  in  relation  to  implied  powers,  which 
were  not  necessary  to  the  existence  of  the  cor- 
poration. It  may  be,  and  undoubtedly  fre- 
quently is,  difficult  precisely  and  satisfactorily 
to  determine  the  nature  and  extent  of  the  pow- 
ers, intended  to  be  conferred  by  the  general 
and  comprehensive  terms,  sometimes  employed 
in  a  charter  after  the  enumeration  of  specific 
powers;  but  when  that  difficulty  is  surmounted, 
and  those  powers  are  ascertained  by  the  appli- 
cation of  those  legal  rules,  which  regulate  and 
control  the  construction  of  such  instruments, 
it  strikes  me  as  a  legal  anomaly  to  contend  that 
they  are  held  by  a  different  and  less  sacred 
tenure,  than  those  powers  which  are  expressly 
given.  Corporations  are  the  creatures  of  the 
WEND.  9. 


Legislature.  It  gives  or  withholds  such  powers 
as  it  pleases  ;  but  whatever  it  gives,  either  ex 
pressly  or  according  to  the  legal  construction 
of  the  terms  employed  by  it,  it  has  not  the  con- 
stitutional right  to  withdraw  or  essentially  to 
modify  or  impair,  although  it  may,  to  a  cer 
tain  extent  undoubtedly  regulate  the  manner 
in  which  such  powers  are  to  be  exercised.  To 
what  extent  such  control  may  be  exerted  either 
by  the  general  law  or  by  special  legislative  pro- 
vision, without  the  violation  of  the  rights  of  a 
corporation,  it  is  unnecessary  now  to  consider- 
The  absolute  prohibition  of  the  exercise  of  so 
important  a  power  as  that  of  carrying  on  bank- 
ing operations,  is  certainly  not  a  legitimate  reg- 
ulation of  the  exercise  of  such  power.  The 
Legislature,  fully  aware  of  these  principles, 
have,  in  most  of  the  charters  which  have  re- 
cently been  granted,  expressly  reserved  the 
power  to  alter,  modify  or  repeal  them.  Their 
right  to  control  such  corporations  in  any  man- 
ner that  they  may  deem  expedient,  cannot  be 
questioned.  The  provisions  of  the  Revised 
Statutes  which  we  have  been  considering  may, 
undoubtedly,  *properly  operate  upon  f*394 
such  corporations,  and  render  it  unlawful  for 
them  to  carry  on  banking  operations,  unless 
their  charters  give  them  such  powers  in  express 
terms.  That  those  provisions,  so  far  as  they 
are  retrospective,  were  designed  principally  to 
apply  to  such  cases,  I  entertain  no  doubt. 
There  may,  also,  be  other  cases  in  which  no 
legal  objection  to  their  application  would  exist. 

Distinguished— 5  Leg.  Obs.,  14. 

Fraudulent  intent— Not  susceptible  of  trial.  Cited 
in— 14  Wend. ,659;  24  Wend.,  634. 

Double  pleading— Statute  does  not  apply  to  criminal 
proceedings.  Cited  in— 18  Wend..  602;  22  Ohio  St.,361; 
45  Wis.,  586. 

Pleading— Plaintiff  must  rely  on  strength  of  his  own 
case.  Distinguished— 23  Wend.,  566. 

Corporations—  Forfeiture  of  franchises— What  will 
effect  a  dissolution.  Cited  in— 23  Wend.,  206,  257;  6 
Hill.  273 ;  59  N.  Y..  552  :  41  Barb.,  158 ;  7  How.  Pr.,477; 
19  Abb.  Pr.,  434 ;  3  Duer,  146  ;  1  Rob.,  147  ;  37  Super., 
331-2 ;  22  Cal.,  441 ;  53  Cal.,  350 :  41  Am.  Dec.,  113,  116 
(5  Ark.,  595) ;  41  Am.  Dec.,  6J>2,  693  (15  N.  H.,  162) ;  47 
Am.  Dec.,  436  (6  Post,  86);  24  Am.  Rep.,  588  (35  Mich., 
404). 

Corporations— Legislature  may  waive  forfeiture  or 
confirm  organization.  Distinguished— 35  Wis.,  602. 

Followed— 4  Hun.  636. 

Cited  in— 24  Wend.,  433;  29  Barb.,  311 ;  31  Barb.,260; 
67  Barb.,  303:  39  Am.  Dec..  140  (2  McMull,  439). 

Franchises  Cannot  be  varied  by  subsequent  legisla- 
tion. Cited  in-1  Sandf .  Ch.,  302;  35  N.  J.  L.,  215. 

Also  cited  in— 11  How.  Pr.,  275. 


JAMES  FIELD  r.  CHARLES  FIELD. 

Equity  will  Interpose  to  Prevent  the  Diversion  of 
a  Fund  Created  by  a  Religious  Society  for  Ed- 
ucation, etc. — Limitations — Court  of  Law  will 
not  Interfere  if  the  Fund  Remains  in  the  Con- 
trol of  Agents  Duly  Appointed — Scope  of  In- 
quiry— Regularity  of  Meetings  of  the  Society — 
Officers —  Witnesses — Evidence — Pleading. 

A  fund  created  by  a  religious  society  for  the  In- 
struction and  education  of  children  in  the  faith  and 
doctrines  of  the  society  as  professed  at  the  time  of 
the  creation  of  the  fund,  cannot  be  diverted  from 
its  original  object  and  destination  ;  if  a  diversion  be 
made  or  attempted,  a  court  of  equity  will  interpose 
and  correct  the  procedure. 

But  a  court  of  law  cannot  interfere ;  the  only  in- 
quiry at  law  IB  whether  the  fund  remains  under  the 
control  of  agents  duly  appointed,  according  to  the 
laws  and  usages  of  the  society,  and  accordingly  evl- 
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dence  will  not  be  received  showing  that  a  portion 
of  the  society  who  have  obtained  the  control  of  the 
fund  have  abandoned  the  faith  and  doctrine  of  the 
society. 

Even  a  court  of  equity  does  not  attempt  to  en- 
force the  peculiar  faith  or  doctrines  of  either  party, 
where  there  is  a  schism  in  a  religious  society,  though 
their  existence  and  nature  may  incidentally  be  in- 
volved in  an  inquiry  relative  to  the  rights  9f  prop- 
erty belonging  to  such  society  ;  all  it  does  is  to  en- 
force the  observance  and  execution  of  an  ascer- 
tained trust. 

Where,  according  to  the  laws  and  usages  of  a  so- 
ciety, their  meetings  for  the  transaction  of  business 
are  opened  by  a  presiding  officer  who  holds  his  office 
for  a  fixed  term,  and  no  meeting  is  considered  duly 
organized  unless  opened  by  him,  and  such  officer  is 
prevented  by  the  violence  of  members  of  the  asso- 
ciation from  dischaiging  his  duty  at  the  accustomed 
place  of  meeting,  he  and  such  of  the  society  as  think 
proper  to  accompany  him,  may  retire  to  some  con- 
venient place  adjacent  and  there  open  the  meeting, 
and  their  acts  and  doings  will  be  obligatory  upon 
the  society,  although  those  who  thus  withdraw  are 
a  minority  of  the  members  of  the  society,  it  being 
a  principle  of  the  common  law  that  where  a  society 
is  composed  of  an  indefinite  number  of  persons,  a 
majority  of  those  who  appear  at  a  regular  meeting 
of  the  society  constitute  a  body  competent  to 
transact  business. 

Where,  according  to  the  established  usages  of  a 
society,  no  question  whatever  arising  at  any  of  its 
meetings  for  consideration  is  decided  by  a  majority 
of  voices,  but  is  determined  by  the  presiding  officer 
for  the  time  being,  a  majority  of  such  society  have 
not  the  power  to  displace  their  presiding  officer, 
whose  term  of  office  has  not  expired,  and  appoint 
another  in  his  stead  ;  in  case  of  the  absence  of  such 
presiding  officer,  or  of  his  incompetency  to  perform 
395*]  *the  duties  of  his  office,  such  new  appoint- 
ment may  be  made,  but  not  otherwise. 

A  member  of  a  society  having  an  interest  in  a  fund 
belonging  to  it,  called  as  a  witness  by  a  party  sued 
for  a  debt  owing  to  such  fund,  is  compent  to  testi- 
fy that  he,  as  the  authorized  agent  of  the  society, 
received  payment  of  the  debt  claimed. 

There  is  no  variance  in  stating  a  note  bearing  date 
4  mo.,  1st,  as  having  been  made  Apr.  1. 

Citations—  3  Meriv.,  352  ;  4T.  B,.,  823,'823;;  Cowp., 
248  ;  7  Cow.,  409,  410,  n.  1. 


was  an  action  of  assumpsit,  tried  at  the 
J-  Westchester  Circuit  in  Sep.,  1830,  before 
the  Hon.  James  Emott,  then  one  of  the  Circuit 
Judges. 

The  declaration  was  in  covenant  on  a  sealed 
note  for  $575,  made  by  the  defendant,  payable 
on  demand  to  "James  Field,  treasurer  to  the 
purchase  meeting  school  fund  or  his  success- 
or," bearing  date  "4  m.,  the  1st,  1817,"  and 
described  in  the  declaration  as  having  been 
made  Apr.  1,  1817.  The  defendant  pleaded 
that  Aug.  18,  1830,  he  paid  to  Thomas  Car- 
penter, the  successor  of  James  Field,  as  treas- 
urer to  the  Purchase  Meeting  School  Fund,  the 
sum  of  $575,  with  the  interest  thereon  due,  in 
full  satisfaction  and  discharge,  etc.  The  plaint- 
iff replied  that  Thomas  Carpenter  was  not, 
Aug.  18,  1830,  nor  at  any  time  before  or  since, 
successor  of  the  plaintiff  as  treasurer,  etc.  On 
the  trial  of  the  cause,  the  following  facts  ap- 
peared: In  Feb.,  1817,  the  plaintiff  was  ap- 
pointed treasurer  of  an  unincorporated  associa- 
tion of  Friends,  called  the  Purchase  Preparative 
Meeting,  to  whom  belonged  a  school  fund  of 
about  $800  in  cash,  raised  by  contribution,  and 
150  acres  of  land  devised  by  an  individual;  in 
which  fund  the  members  of  the  Society  of 
Friends,  residing  within  the  district  of  the  Pur- 
chase Preparative  Meeting,  have  a  joint  inter- 
est, part  of  which  fund  was  lent  to  the  defend- 
ant, and  the  note  declared  on  taken.  In  1828 
a  separation  took  place  in  the  Society  of 
Friends,  at  their  yearly  meeting  in  the  City  of 
N.  Y.,  about  250  persons  out  of  an  assemblage 
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of  1 , 200  withdrawing  from  the  Friends'  Meeting 
House  in  the  City  of  N.  Y.,  and  organizing  a, 
separate  yearly  'meeting:  the  division  with- 
drawing are  called  Orthodox,  those  remaining 
Hicksites.  In  June,  1828,  which  was  the  first 
monthly  meeting  of  the  Association  to  which 
both  the  plaintiff  and  Thomas  Carpenter  be- 
longed, Henry  Griffin,  the  clerk  of  the  month- 
ly meeting;  attended  for  *the  purpose  [*39G 
of  presiding  thereat,  and  was  forcibly  prevent- 
ed from  doing  so.  According  to  the  known  and 
established  rules  and  proceedings  of  the  Soci- 
ety of  Friends,  no  meeting,  whether  yearly, 
quarterly.monthly  or  preparative, is  considered 
organized  until  the  clerk  of  the  meeting  takes 
his  place  at  the  table,  makes  a  minute  of  the 
meeting,  and  reads  the  same.  The  assemblage 
consisted  of  68  persons,  58  of  whom  were 
Hicksites,  and  10  Orthodox.  The  clerk  was 
told  that  he  would  not  be  allowed  to  open  the 
meeting,  because  he  had  left  the  yearly  meet- 
ing in  N.  Y.  and  joined  the  Orthodox,  which  he 
had,  in  fact,  done;  whereupon  the  clerk,  with 
about  one  fourth  or  one  third  of  the  number 
of  persons  then  present  retired,  and  under  the 
shade  of  the  trees  the  meeting  was  opened  by 
the  clerk,  according  to  the  usual  course  of  busi- 
ness. At  this  meeting,  thus  organized,  the  Or- 
thodox Friends  were  directed  in  the  prepara- 
tive meetings  to  separate  from  the  Hicksites, 
and  accordingly,  since  that  time,  the  Orthodox 
Friends  have  held  their  separate  preparative 
meetings,  at  one  of  which,  to  wit:  in  Jan., 
1830,  Thomas  Carpenter  was  elected  treasurer 
of  the  Purchase  Meeting  School  Fund,  and 
subsequently  acted  as  such  treasurer.  When 
Griffin  and  his  friends  retired  from  the  meeting 
house,  another  person  was  appointed  clerk  by 
the  Hicksites,  who  since  then  have  held  their 
preparative  meetings  and  other  meetings  sep- 
arate from  the  Orthodox,  and  continued  James 
Field,  the  plaintiff  in  this  cause,  their  treasur- 
er, he  being  treasurer  of  the  Association  at  the 
disruption  in  June,  1828.  The  following  reg- 
ulation was  read  in  evidence  from  the  book  of 
discipline  of  the  Society  of  Friends:  "  Meet- 
ings for  discipline  are  subordinate  and  account- 
able in  the  following  manner:  Preparative 
meetings  to  the  monthly  meetings,  monthly 
meetings  to  the  quarterly  meetings,  and  quar- 
terly meetings  to  the  yearly  meetings.  No 
quarterly  meeting  is  to  be  set  up  or  discontin- 
ued but  by  the  yearly  meeting;  no  monthly 
meeting  but  by  the  quarterly  meeting;  no  pre- 
paratory meeting,  or  a  meeting  for  worship, 
but  by  the  monthly  meeting,  with  the  appro- 
bation of  the  quarterly  meeting."  The  prepara- 
tive meetings  of  both  divisions  of  the  Society 
have  been  approved  by  the  respective  month- 
ly, quarterly  and  yearly  meetings.  The  Hicks- 
ites retain  possession  of  the  meeting  houses 
*and  school-houses,  and  control  the  [*397 
schools  and  support  them.  It  was  proved  also- 
to  be  a  rule  in  the  disclipine  of  the  Society  of 
Friends,  that  at  their  meetings  no  question 
whatever  is  decided  by  taking  a  vote  to  ascer- 
tain the  sense  of  the  meeting,  every  question 
arising  for  consideration  being  decided  by  the 
clerk,  who  determines  all  questions  by  his 
judgment  solely,  having  a  regard  to  the  solid 
sense  of  the  meeting,  gathered  from  opinions 
expressed  by  persons  of  experience  and  stand- 
ing in  the  Society  present,  and  the  apparent 
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acquiescence  of  members.  The  defendant  of- 
fered to  prove  that  the  Hicksites,  to  which  de- 
nomination the  plaintiff  and  the  persons  com- 
posing the  meetings  which  continued  him  as 
treasurer  belong,  deny  the  scriptures  to  be  in- 
spired writings,  and  deny  the  divinity  of 
Christ,  two  fundamental  articles  of  faith  of  the 
Society  of  Friends,  and  were  not,  therefore, 
Friends.  The  evidence  was  rejected.  The  judge 
also  refused  to  permit  Thomas  Carpenter  to  be 
sworn  as  a  witness  for  the  defendant,  he  being 
a  member  of  the  Purchase  Preparative  Meeting, 
and  having  an  interest  in  the  fund  in  question, 
and  persisted  in  such  rejection  of  the  witness,  I 
although  he  executed  a  release  to  the  defendant.  I 
The  judge  charged  the  jury  that  it  would  be  : 
for  them  to  determine  whether  or  not  the  i 
monthly  meeting  of  which  Griffin  acted  as 
clerk  was  the  regular  monthly  meeting;  that  it 
was  not  necessary  that  a  meeting  should  be 
opened  by  the  clerk  in  office;  that  if  he  had  be- 
come unacceptable  to  the  meeting  for  doctrine 
or  conduct,  the  meeting  might  refuse  to  proceed 
under  him,  and  could  elect  or  name  a  clerk  as 
they  thought  proper,  and  the  jury  must,  there- 
fore, find  whether  or  not  Carpenter  had  been 
duly  appointed,  according  to  the  usage  and 
discipline  of  the  society;  that  in  determining 
which  of  the  purchase  preparative  meetings  ! 
at  which  Field  and  Carpenter  were  elected  was 
the  regular  one,  he  knew  of  no  safer  rule  for 
the  jury  to  go  by  than  that  of  numbers,  not- 
withstanding that  it  had  been  proved  that 
Friends  in  their  meetings  do  not  regard  ma- 
jorities; on  ordinary  occasions  he  presumed 
such  was  the  usage  of  Friends,  but  it  was 
scarcely  credible  that  in  all  cases  they  were 
so  to  be  bound;  it  would  be  a  surrender  of 
all  power  into  the  hands  of  the  clerk  ;  and 
concluded  by  telling  them  that  it  was  for  them 
398*]  to  say  which  of  the  preparative  Meet- 
ings was  the  regular  one;  if  the  Hicksite  meet- 
ing, they  must  find  for  the  plaintiff:  if  the  Or- 
thodox meeting  was  the  regular  one,  then  for  j 
the  defendant.  The  jury  found  for  the  plaint- 
iff. The  defendant  excepted  to  the  above  de- 
cisions and  charge  of  the  judge,  and  also  to  a 
decision  made  by  him  on  a  motion  by  the  de- 
fendant for  a  nonsuit,  founded  on  a  variance 
in  the  date  of  the  note,  as  described  in  the  dec- 
laration, and  as  produced  in  evidence.  The  de- 
fendant moved  for  a  new  trial.  The  cause  was 
argued  by 

.1A  >.•</•*.  H.  Maxwell  and  D.  B.  Ogden, 
for  the  defendant,  and  by, 

Messrs.  W.  Silliman  and  J.  Tallmadge, 
for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  objection  to 
the  recovery  on  the  ground  of  variance  in 
respect  to  the  date  of  the  instrument  described 
in  the  declaration  is  untenable.  There  is  none 
in  substance  or  fact,  the  pleader  not  professing 
to  set  out  the  instrument  verbatim. 

The  judge  erred  in  excluding  the  testimony 
of  Thomas  Carpenter,  for  under  no  view  of 
the  case  that  we  can  take  was  he  directly  in- 
terested in  the  event  of  the  suit.  He  had  an  in- 
terest in  the  fund  in  common  with  the  other 
contributors  or  members  of  the  purchase  pre- 
parative meeting,  but  he  was  called  against 
that  interest,  so  far  as  it  was  immediately  in- 
volved in  the  issue  then  trying;  at  all  events, 
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as  between  the  immediate  parties  to  the  suit,  his 
interest  was  in  favor  of  the  plaintiff,  as  the 
fund,  if  collected,  was  for  the  benefit  of  the 
proprietors;  and  as  regarded  his  position,  upon 
all  the  facts  disclosed  on  the  trial,  we  think  he 
was  indifferent,  or  at  least,  his  interest  was 
neutralized.  It  is  said  he  was  interested  in  sus- 
taining the  payment  of  the  money  to  himself 
as  treasurer,  but  we  apprehend  it  would  be 
difficult  to  show  in  what  way  he  could  be  thus 
interested.  Admitting  that  he  would  be,  at 
law  or  in  equity,  bound  to  refund  the  money 
to  the  defendant,  if  he  could  not  sustain  his 
right  or  title  to  receive  it  as  treasurer,  the  re- 
sult of  this  suit  did  not  necessarily  determine 
that  question,  as  he  was  not  a  party  to  it,  and 
would  not  be  bound  by  it.  Whether  he  would 
be  bound  to  refund  the  money,  would  depend 
*upon  a  suit  directly  between  the  par-  [*3O9 
ties  themselves.  A  recovery  by  the  plaintiff  in 
this  case  would  have,  perhaps,  an  essential 
bearing  upon  that  question,  but  would  not  con- 
trol it,  and  the  interest  would  be  too  remote 
and  contingent  to  effect  the  competency  of  the 
witness.  But  conceding  that  upon  the  recov- 
ery by  the  plaintiff  here,  the  witness  was  un- 
der obligations  to  refund,  how  could  he  be  in- 
terested? The  fund  was  not  his,  and  whether 
he  paid  it  to  the  defendant,  or  held  or  dis- 
bursed it  as  treasurer,  so  far  as  his  own  inter- 
est was  involved,  it  was  indifferent  to  him.  If 
he  was  bound  to  refund,  it  would  be  confess- 
edly upon  the  ground  that  he  was  not  the  le- 
gal treasurer  or  trustee  of  the  fund,  and  that 
the  present  plaintiff  was  such  legal  treasurer, 
and  so  far  as  the  witness'  originarand  joint  in- 
terest in  the  fund  is  involved,  it  is  the  same  to 
him,  in  judgment  of  law,  whether  the  fund  is- 
held  or  disbursed  by  himself  as  treasurer  or  by 
the  present  plaintiff  as  treasurer,  for  we  are 
bound  to  believe  either  would  perform  his 
duty  with  fidelity.  I  am,  therefore,  clearly  of 
opinion  the  witness  was  not  interested,  so  far 
as  to  render  him  incompetent,  on  the  ground  : 
1.  As  to  his  position  as  treasurer  holding  the 
fund,  he  was  but  a  naked  trustee,  and  his  own 
interest  would  be  unaffected,  whether  he  re- 
tained the  fund,  or  was  obliged  to  repay  it;  and 
further,  even  supposing  it  to  be  affected  by  the 
repayment,  that  event  was  not  a  direct  and 
necessary  consequence  of  the  recovery  in  this 
suit,  and  was  too  rempte  and  contingent  to  ex- 
clude him;  and  2.  So  far  as  his  joint  and  frac- 
tional interest  in  the  fund  was  involved  in  the 
suit,  he  was  called  in  favor  of  it  ;  for  the 
ground  upon  which  the  plaintiff  claimed  the 
right  to  recover  was  as  trustee  of  the  fund  for 
the  benefit  of  the  proprietors,  and  there  can  be 
no  doubt  if  he  recovers  he  is  bound  so  to  hold 
it.  The  decision  of  this  question  is  not  very  im- 
portant, as  probably  every  material  fact  which 
could  have  been  proved  by  this  witness  was 
subsequently  sworn  to  by  others. 

The  great  and  important  question  involved  in 
this  case  is,  whether  payment  of  the  note  was 
established  on  the  trial ;  and  this  involves  the 
inquiry  as  to  the  legality  of  the  appointment 
of  Thomas  Carpenter  as  treasurer  of  the  Pur- 
chase Preparative  Meeting  School  Fund  Jan.  1, 
1830.  *If  he  was  duly  appointed  treas-  [4OO 
urer,  the  issue  under  the  pleadings  was  es- 
tablished in  favor  of  the  defendant,  and  the 
payment  made  by  him  was  a  good  defense. 
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The  material  facts  upon  which  this  question 
must  depend,  and  upon  which  alone  we  must 
•determine  it,  are  not  contested  in  the  case, 
though  the  generality  of  them  leave  in  a  meas- 
ure some  of  the  leading  features  of  it  in  a  lit- 
tle obscurity.  We  should  have  been  better  sat- 
isfied if  the  case  presented  a  more  minute  and 
full  account  of  the  origin,  purpose,  and  also 
the  manner  of  controlling  and  disposing  of  the 
Purchase  Meeting  School  Fund,  which  at  the 
same  time  would  necessarily  have  given  us, 
with  more  particularity,  its  connection  with  the 
Purchase  Preparative  Meeting  of  the  Friends. 
We  must  take  the  case,  however,  as  we  under- 
stand it  from  the  testimony. 

It  was  offered  to  be  proved  by  the  defendant 
on  the  trial  that  the  portion  of  the  Society  of 
Friends  denominated  Hicksites,  and  who  con- 
tinued the  plaintiff  as  treasurer  of  the  purchase 
Preparative  Meeting,  had  abandoned  the  re- 
ligious faith  of  the  Society  with  the  view  of  con- 
tending that  by  such  abandonment  they  had 
forfeited  their  character  as  Friends,  and  all 
the  rights  and  privileges  belonging  to  it.  We 
think  the  judge  was  right  in  rejecting  this 
proof.  In  a  court  of  law  we  can  look  only  to 
the  legal  rights  of  the  parties  to  control  the 
fund  in  question,  and  they  must  depend  upon 
the  constitution  and  principles  of  the  Associa- 
tion of  the  Friends  and  their  modes  of  pro- 
ceeding, as  the  Purchase  Preparative  Meeting 
confessedly  have  the  exclusive  management 
and  direction  of  the  fund.  So  long  as  the  forms 
and  modes  of  proceedings  by  the  Association 
under  whose  direction  the  original  contribu- 
tors placed  the  fund  are  strictly  complied  with 
in  its  management  and  control,  a  court  of  law 
are  incompetent  to  interfere.  If  there  has  been, 
or  is  about  to  be  a  diversion  of  the  fund  from 
the  original  purpose  and  object  of  it,  under 
the  form  of  legal  and  constitutional  proceed- 
ings by  the  Association,  or  otherwise,  it  be- 
longs peculiarity  to  the  jurisdiction  of  a  court 
of  equity  to  interpose  and  correct  or  prevent 
the  procedure.  Thus,  if  the  object  of  the  orig- 
inal contributors  of  this  fund  was  the  instruc- 
tion and  education  of  their  children  in  the  faith 
and  doctrines  of  the  Society  of  Friends,  as  un- 
derstood and  believed  at  the  time  it  was  placed 
40 1  *]  *under  the  direction  of  one  of  their  as- 
sociations or  meetings,  it  is  quite  clear,  both 
on  principle  and  authority,  that  such  object 
should  be  strictly  observed  by  those  who  have 
the  management  of  it,  and  that  an  ample  rem- 
edy exists  against  any  perversion  of  the  fund. 
In  such  cases  the  question  is  not  which  faith 
or  doctrine  is  the  soundest  or  most  orthodox  ; 
this  is  not  the  object  of  the  inquiry,  but  for 
what  object  or  purpose  was  the  fund  original- 
ly established  by  the  founders  of  it?  The  court 
proceed  to  enforce  the  observance  and  execu- 
tion of  an  ascertained  trust,  in  which  rights  of 
property  are  concerned,  not  the  peculiar  doc- 
trines or  faith  of  either  party,  through  their 
existence  and  the  nature  of  them  may  be  in- 
cidentally involved  in  the  course  of  the  pro- 
ceeding. The  question  arising  upon  this  part 
of  the  case  is  very  fully  discussed  by  Ld. 
Eldon,  in  the  case  of  the  Atty  Gen.  v.  Pearton, 
8  Mer.,  352,  and  the  principles  applicable  to  it 
are  there  clearly  stated. 

If  we  look  at  the  Constitution  and  modes  of 
proceeding  of  the  monthly  and  preparative 
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meetings  of  the  Friends,  as  detailed  by  the  wit- 
nesses on  both  sides  in  the  case,  I  cannot  en- 
tertain a  doubt,  that  Thomas  Carpenter  was 
legally  appointed  the  successor  of  the  plaint- 
iff, in  the  office  of  treasurer  of  the  Purchase 
Preparative  Meeting,  Jan.  1,  1830.  It  is  said 
that  the  monthly  meeting  in  June,  1828,  un- 
der which  the  Purchase  Preparative  Meeting 
was  held,  was  not  the  legitimate  one,  and  that 
the  latter,  according  to  the  system  of  the  meet- 
ings of  the  Friends,  was,  therefore,  held  with- 
out authority.  The  fact  is  otherwise,  if  we 
regard  the  only  account  we  have  of  the  rules 
and  practice  of  their  proceedings.  H.  Griffin 
was  the  clerk  of  that  meeting;  this  office  is  the 
most  important  one  belonging  to  it;  he  de- 
cides all  questions  that  arise,  after  hearing  the 
dircussions  and  opinions  of  the  members,  and 
in  the  language  of  the  witnesses,  according  to 
the  "solid  sense"  of  the  meeting,  as  under- 
stood by  him,  without  vote,  or  regard  to  num- 
bers. This  may  be  a  singular  mode  of  pro- 
ceeding, and  of  questionable  merit,  but  the 
fact  is  undisputed,  and  we  are  not  to  disregard 
it.  This  officer  also  has  a  right  to  open  and 
organize  the  meeting,  according  to  undisputed 
evidence.  He  did  open  the  monthly  meeting, 
at  the  time  *and  place  appointed,  ac-  [*4O2 
cording  to  custom,  and  under  and  in  pui'su- 
ance  of  this  authority,  was  held  the  Purchase 
Preparative  Meeting,  at  which  T.  Carpenter 
was  regularly  appointed.  It  is  true,  by  the 
turbulence  of  some  of  the  members  he  was  pre- 
vented from  taking  his  seat  at  the  table  in  the 
room  prepared  for  the  meeting,  and  was  com- 
pelled to  hold  it  in  an  adjacent  place;  but  this 
did  not  deprive  him  of  his  office,  nor  prevent 
the  discharge  of  his  duty,  nor  the  orderly  or- 
ganization of  the  meeting;  much  less  did  it  le- 
galize the  tumultuous  assemblage  which  he 
left,  who  were  without  the  only  officer  that, 
according  to  their  ancient  and  accustomed  pro- 
ceeding, could  organize  them, or  preside  in  the 
transaction  of  their  business.  The  question  is 
not  whether  the  meeting  in  the  absence  of  the 
clerk,  or  his  incompetency  to  act  fot  any  oth- 
er cause,  had  not  the  power  to  appoint  one  in 
his  place;  there  can  be  no  doubt  it  would  have 
that  power,  from  necessity,  and  to  preserve  it 
from  dissolution.  But  can  the  meeting  by  mere 
force  and  caprice  drive  away  this  officer,  whose 
term  has  not  expired,  in  violation  of  all  the 
forms  of  their  proceedings  and  principles  of 
their  Society?  It  is  said  that  a  majority  of  the 
meeting  concurred  in  this  act;  and  the  judge 
at  the  circuit  supported  its  legality  upon  this 
ground.  We  cannot  assent  to  this  position.  In 
order  to  maintain  it  the  plaintiff  must  show 
that  the  monthly  meetings  of  the  Friends  were 
governed  upon  the  principle  that  a  majority 
should  control.  Even  were  we  to  assume,  in 
the  absence  of  any  proof  on  the  subject,  that 
this  popular  principle  was  applicable  to  them, 
we  are  not  at  liberty  to  do  so,  as  the  contrary 
expressly  appears.  In  no  instance  do  the  opin- 
ions of  a  majority  of  the  members  control  their 
proceedings,  according  to  the  long  established 
discipline  and  usage,  but  other  modes  of  de- 
ciding all  questions  which  arise  are  universal- 
ly practiced.  Besides,  even  the  majority  prin- 
ciple was  not  applied  in  ejecting  the  clerk,  in 
this  instance.  No  vote  was  taken.  None  of 
the  usages  and  principles  of  the  meeting  were 

WEND.  9. 


1832 


TRADERS'  INS.  Co.  v.  ROBERT. 


402 


observed.  No  organization  of  it  had  taken 
place.  The  act  was  done  by  force  of  a  dis- 
orderly and  promiscuous  assemblage  of  the 
Friends, against  established  usage  and  acknowl- 
edged rules  of  proceeding,  and  which  the  mem- 
bers of  the  meeting  cannot  justify  or  legalize. 
4O3*]  Was  the  meeting  to  be  broken  up  *by 
this  proceeding?  We  think  not.  This  would 
be  virtually  giving  countenance  and  effect  to 
acts  of  tumult  and  violence  over  order  and  law. 
The  clerk  and  those  members  of  the  meeting 
who  desired  peaceably  to  assemble,  and  trans- 
act its  business  according  to  established  rules 
and  usage,  were  right  in  withdYawing  and  or-- 
ganizing  for  that  purpose.  Could  there  be  a 
doubt  of  the  propriety  or  legality  of  this  course, 
if  the  organization  of  the  meeting  at  the  place 
appointed  had  been  prevented  by  an  assem- 
blage of  persons  other  than  the  Friends?  And 
what  difference  in  good  sense  or  in  judgment 
of  law  can  there  be,  whether  the  act  of  force 
And  lawlessness  was  committed  by  Friends  or 
strangers?  In  this  respect  one  had  as  much 
right  as  the  other;  or  to  speak  more  accurate- 
ly, neither  could  claim  any  right  or  authority 
thus  to  act  or  interfere.  But  it  is  said  that  a 
majority  of  the  members  of  the  monthly  meet- 
ing did  not  attend  at  the  place  where  the  clerk 
opened  the  meeting.  Neither  does  it  appear 
that  a  majority  attended  at  the  place  where  the 
Friends  first  assembled;  and  so  far  as  this  ob- 
jection goes,  it  is  equally  applicable  to  both 
the  meetings;  and  if  sound,  neither  meeting 
was  legitimate.  The  true  answer, however,  to 
the  objection,  if  applicable  at  all  to  the  meet- 
ings of  the  Friends,  as  they  do  not  decide  ques- 
tions by  vote,  is,  that  the  appearance  of  a  ma- 
jority of  the  members  of  the  monthly  meeting 
is  not  essential  legally  to  constitute  it.  The 
rule  of  the  common  law  is,  where  a  society  or 
•corporation  are  composed  of  an  indefinite 
number  of  persons,  a  majority  of  those  who 
appear  at  a  regular  meeting  of  the  same,  con- 
stitute a  body  competent  to  transact  business. 
Rex  v.  Mayor  of  Portsmouth,  Cowp.,  248;  Rexv. 
Bellinger,  4  T.  R.,  822,  823;  Ex  parte  Wilcox, 
7  Cow.,  409,  410.  There  is  nothing  in  the  case 
to  show  that  any  particular  or  specified  num- 
ber of  the  Friends  are  necessary  to  constitute 
a  regular  monthly  meeting,  and  the  rule  of  the 
common  law,  therefore,  applies. 

I  have  not  deemed  it  important  to  examine 
at  large  the  objection  to  the  recovery,  on  the 
ground  that  the  defendant  is  a  partner  in  the 
fund,  and  that  no  suit  at  law  can  be  sustained 
against  him,  and  that  as  the  Purchase  Prepar- 
ative Meeting  is  not  a  corporate  body,  the  suit 
should  be  in  the  name  of  all  the  parties  inter- 
ested. I  consider  this  objection  wholly  un- 
4O4*]  founded.  *Though  the  defendant  has 
a  right  to  participate  in  the  benefits  derived 
from  the  use  of  the  fund,  he  has  no  right  or 
claim  to  the  control  of  it  except  according  to 
the  usage  and  custom  of  the  Purchase  Prepar- 
ative Meeting  of  the  Friends,  under  whom  the 
fund  was  placed.  It  is  this  meeting  that  has, 
by  the  consent  of  the  owners  of  the  fund,  of 
which  the  defendant  is  one,  the  exclusive  man- 
agement of  it.  They  have  placed  it  in  the 
hands  of  their  treasurer,  who  has  the  immedi- 
ate control  of  it.  He  loaned  it  to  the  defend- 


ant, who  engaged,  under  hand  and  seal, to  pay 
it  to  the  then  treasurer  or  his  successor  in  office. 


So  far  as  the  right  of  the  parties  are  concerned 
upon  the  evidence  in  this  case,  in  connection 
with  the  fund,  the  defendant  is  to  be  viewed 
in  the  light  of  a  stranger  to  it.  He  has  no  right 
to  possess  himself  of  it,  or  control  it,  any  more 
than  a  stranger,  and  cannot  in  .this  respect  be 
deemed  a  partner.  This  view  is  also  applicable 
to  every  other  individual  member  of  the  Pur- 
chase Preparative  Meeting. 

New  trial  granted;  costs  to  abide  the  event. 

Distinguished— 41  How.  Pr.,  325. 

Cited  in— 2  Denio,  523 ;  10  Paige,  647 ;  1  Sandf .  Ch., 


504 ;  9  Barb.,  118 :  23  Barb., 


41  How.  Pr.,  319 :  2 


Abb.  Pr.,325;  11  Abb.  N.  8.,  136;  4  Abb.  N.  C.,  56; 
24  Ohio,  St.,  311. 
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ROBERT. 

Insurance — Mortgagor  and  Mortgagee  may  In- 
sure same  Building — Description  of  Interest — 
Mortgagee  may  Maintain  Suit  in  Name  of 
Mortgagor,  on  Policy  Assigned  to  Him,  though 
Mortgagor  has  Effected  Subsequent  Insurance 
without  Notice  to  First  Assurers. 

Where  a  policy  of  insurance  is  affected  by  a  mort- 
gagor and  the  policy  with  the  assent  of  the  assurers, 
is  assigned  to  the  mortgagee,  and  a  loss  occurs,  in 
an  action  on  the  policy  oy  the  mortgagee,  in  the 
name  of  the  mortgagor,  it  is  no  bar  to  a  recovery 
that  subsequent  to  the  assignment  the  mortgagor 
effected  a  second  assurance,  and  neglected  to  give 
notice  to  the  first  assurers,  although  there  be  an  ex- 
press condition  that  the  policy  shall  be  void  in  case 
of  a  second  assurance  and  neglect  of  notice  by  the 
insured  or  his  assigns. 

In  such  action  it  is  not  necessary  to  aver  that  the 
suit  is  prosecuted  by  the  direction  of  and  for  the 
benefit  of  the  assignee  of  the  policy. 

A  mortgagor  and  mortgagee  may  each  insure  the 
same  building ;  their  particular  interest  in  the  sub- 
ject insured  need  not  be  described,  but  may  be  de- 
scribed generally  as  the  property  of  the  insured. 

Citations— Phil.  Ins.,  41,  64,  94:  1  Johns.,  394. 

T7RROR  from  the  Superior  Court  of  the  City 
-LJ  of  N.  Y.  A  suit  was  brought  in  the  name 
of  Thomas  Robert  against  the  Ins.  Co.  on  three 
policies  against  fire,  bearing  date  June  5,  1827, 
whereby  certain  buildings  were  insured  for  the 
*term  of  5  years.  The  policies  con-  [*4O5 
tained  the  usual  clause  that  if  the  assured  or 
his  assigns  effected  any  other  insurance  on  the 
same  property,  and  should  not  with  all  reason- 
able diligence  give  notice,  etc.,  the  policies 
should  cease;  and  that  in  case  of  loss  the  as- 
sured should  declare  on  oath  whether  any,  and 
what  other  insurance  had  been  made  on  the 
property.  Two  of  the  buildings  insured  to- 
gether at  $2,200,  were  consumed  by  fire  in 
1829.  It  was  averred  in  the  declaration  that 
from  the  time  of  the  making  of  the  policy,  un- 
til and  at  the  time  of  the  loss,  the  plaintiff  was 
interested  in  the  premises  to  the  amount  by 
the  policies  insured;  that  the  plaintiff  had  not, 
after  the  making  of  the  policies,  made  any 
other  insurance  on  the  premises,  and  that  he 
made  oath  that  no  other  insurance  had  been 
made  on  the  property.  The  preliminary  proofs 
were  made  by  the  plaintiff,  and  in  his  affidavit 
of  the  loss,  etc.,  he  stated  that  besides  the  in- 
surance in  the  Co.  of  the  defendants,  he  had. 
June  3,  1828,  insured  the  same  property  in  the 
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Phoanix   Fire  Ins.  Co.,  at  a  certain  specified 
sum.     It  appeared  that  on  the  day  of  the  date 
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of  the  policies  declared  on,  the  assured,  with 
the  written  consent  of  the  Traders'  Ins.  Co., 
assigned  all  his  right,  title  and  interest  in  the 
policies  to  Francis  Bolton.  On  closing  the  pre- 
liminary proofs  the  defendants  moved  for  a 
nonsuit.on  the  following.among  other  grounds: 
1.  That  the  declaration  averred  that  the  inter- 
est in  the  subject-matter  insured  was  in  the 
plaintiff,  and  the  proof  showed  that  he  had  ab- 
solutely parted  with  his  whole  interest  previ- 
ous to  the  loss;  2.  That  the  declaration  averred 
that  the  plaintiff  had  not  made  any  other  in- 
surance, and  the  proof  showed  the  contrary; 
and  3.  That  the  declaration  averred  that  the 
plaintiff,in  the  affidavit  by  him  made.did  state 
that  no  other  insurance  had  been  made  on  the 
same  property,  whereas  the  affidavit  produced 
on  the  trial  did  set  forth  another  insurance  ef- 
fected by  the  plaintiff.  The  motion  for  a  non- 
suit was  denied,  and  evidence  in  chief  was 
given.  It  was  also  proved  that  June  1,  1827, 
Thomas  Robert  executed  a  mortgage  to  Fran- 
cis Bolton,  upon  the  houses  mentioned  in  the 
policies  and  the  lots  upon  which  the  same  were 
erected,  for  securing  the  payment  of  $5,500, 
in  one  year  from  the  date  of  the  mortgage, 
4O6*]  which  was  duly  recorded  June  5,*1827. 
The  presiding  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover,  and  a  verdict 
was  accordingly  rendered  for  $2,567.56.  The 
defendants  excepted  to  the  decisions  and  charge 
of  the  judge,  and  the  exceptions  on  being  sub- 
sequently argued,  were  overruled,  and  a  new 
trial  denied  by  the  Superior  Court.  The  de- 
fendants sued  out  a  writ  of  error. 

Messrs.  J.  Duer  and  S.  A.  Talcott,  for 
plaintiffs  in  error.  The  only  effect  of  the  as' 
signment  was  to  give  Bolton  an  equitable  in- 
terest in  the  policies,  entitling  him,  in  case  of 
loss,  to  demand  the  sum  insured,  provided  that 
the  assurers,  according  to  the  terms  and  condi- 
tions of  the  original  contract,  would  be  liable 
for  its  payment.  The  interest  of  the  assignee 
in  the  policies  is  like  that  of  a  mortgagee  of  a 
leasehold  estate,  the  security  for  whose  debt  is 
subject  to  the  covenants  and  conditions  in  the 
lease  by  which  the  mortgagor  holds  the  estate, 
and  liable  as  in  that  case  to  be  defeated  by  a 
forfeiture  of  the  estate  of  the  mortgagor  by  the 
committing  of  waste,  or  doing  some  other  act 
prohibited  by  the  lease,  or  which,  by  the  terms 
of  the  lease,  put  an  end  to  the  estate.  The  as- 
surers, by  assenting  to  the  assignment,  did  not 
release  or  discharge  the  conditions  contained 
in  the  policies ;  all  required  by  the  policies  to 
be  done,  and  to  be  forborne  to  be  done,  to  ren- 
der the  assurers  liable  in  case  of  a  loss,  must 
still  be  shown  to  have  been  done  or  to  have 
been  refrained  from,  notwithstanding  the  as- 
signment. It  was  expressly  stipulated  that  if 
any  other  assurance  upon  the  property  than 
that  made  by  the  defendants  should  be  effected, 
and  notice  thereof  was  not  forthwith  given, 
the  policies  should  cease  and  be  of  no  force  ; 
and  it  is  undeniable  that  such  other  assurance 
was  made,  and  it  is  not  even  pretended  that 
notice  was  ever  given.  Another  condition  of 
the  policies  was  that  extra  hazardous  goods 
should  not  be  kept  in  the  buildings  insured. 
Suppose  that  Robert,  after  the  assignment, 
should  have  kept  extra  hazardous  goods  in  the 
buildings,  can  it  be  pretended  that  the  assurers 
in  such  case  would  have  been  liable  ? — and  if 
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by  the  breach  of  one  condition  subsequent  to- 
the  assignment  the  assurers  would  be  dis- 
charged, why  should  they  not  be  discharged 
by  the  breach  of  another  ?  Again  ;  if  Boll  on, 
by  the  assignment,  was  entitled  to  be  consid- 
ered *as  substituted  in  the  place  of  [*4O7 
Robert,  then  he  should  have  made  the  prelim- 
inary proofs,  and  done  all  that  is  required  in 
the  policies  on  the  part  of  the  insured  to  be 
done  as  conditions  precedent  to  the  right  to 
demand  payment  of  the  assurers,  and  for  that 
purpose  all  necessary  averments  should  have 
been  made  in  tb«e  declaration  and  proved  on 
the  trial ;  whereas  in  the  declaration  there  is  a 
total  absence  of  such  averments,  and  on  the 
trial  no  proof  to  establish  the  facts  was  offered 
to  be  given.  If  it  was  competent  for  Bolton 
to  prosecute  this  suit  in  the  name  of  Robert, 
it  at  least  should  have  been  averred  that  it  was 
prosecuted  for  his  benefit ;  and,  at  all  events, 
the  proof  given  on  the  trial  should  have  sup- 
ported the  material  averments,  and  not  contra- 
dicted them.  It  was  averred  in  the  declara- 
tion that  the  plaintiff,  from  the  making  of  the 
policy  until  and  at  the  time  of  the  loss,  was 
interested  in  the  premises ;  that  he  had  not 
made  any  other  assurance,  and  that  he  made 
oath  that  no  other  assurance  had  been  made, 
and  yet  in  each  particular  the  proof  was  di- 
rectly the  reverse.  In  support  of  these  several 
positions  the  counsel  cited  3  Bro.  P.  C.,  497; 
2  Atk.,  554;  1  Hall,  45,  53,  128;  Marsh.  Ins., 
787,  789-801;  1  H.  Bl.,  254;  6  T.  R.,  710,  714; 
2  H.  Bl.,  574 ;  6  Wend.,  494 ;  18  Johns.,  451  ; 
8  Id.,  306 ;  6  Cow.,  627 ;  13  Mass.,  61 ;  2  Pet., 
48;  20  Johns.,  144. 

Mr.  S.  A.  Foot,  for  defendant  in  error. 
Bolton  was  the  owner  of  the  policies  from  the 
time  of  their  execution,  they  being  assigned  to 
him  on  the  day  of  their  date,  with  the  consent 
of  the  assurers;  and  no  subsequent  act  of  Rob- 
ert, the  party  originally  insured,  can  impair 
his  rights.  Bolton  had  an  insurable  interest 
in  the  premises  at  the  time  of  the  assignment, 
and  such  interest  continued  down  to  the  time 
of  the  loss,  which  is  all  that  can  be  required 
to  give  validity  to  the  assignment.  Marsh.  Ins. , 
787-800;  1  Wend.,  85;  1  Hall,  100.  The  as- 
signment of  the  policies  was  the  assignment  of 
choses  in  action ;  and  when  the  right  to  de- 
mand the  sum  insured  accrued,  the  action  was 
necessarily  brought  in  the  name  of  the  party 
originally  insured,  as  in  such  cases  an  action 
will  not  lie  *in  the  name  of  the  as-  [*4O8 
signee ;  so,  too,  the  averments  were  unavoid- 
ably in  the  name  of  the  nominal  plaintiff.  11 
Johns.,  47,  488.  The  proceeding  is  incon- 
gruous, but  the  incongruity  results  from  the 
enforcing  of  equitable  rights  in  a  court  of  law. 
The  party  in  interest  being  considered  in  law 
the  real  plaintiff,  the  averment  that  the  plaint- 
iff on  the  record  was  interested  at  the  making 
of  the  policies,  and  at  the  time  of  the  loss,  is 
sustained  by  proof  that  the  real  plaintiff  was 
so  interested  ;  so,  also,  as  to  th^s  averment  that 
the  plaintiff  on  the  record  had  not  caused  any 
other  assurance  to  be  effected  ;  proof  that  the 
nominal  plaintiff  had  procured  such  second  in- 
surance did  not  establish  the  fact  that  the  real 
plaintiff,  the  party  in  interest,  had  done  so. 
There  was,  in  fact,  no  further  assurance  pro- 
cured by  the  assignee.  His  rights  could  not 
be  affected  by  the  subsequent  acts  of  the  as- 
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signer,  who,  having  a  remaining  interest  in  the 
premises  as  mortgagor,  had  a  right  to  effect  a 
further  assurance  ;  although,  to  enable  him  to 
enforce  these  policies  against  the  underwriters, 
he  would  have  been  bound  to  give  notice  of 
the  second  assurance,  but  such  notice  cannot 
be  required  of  the  assignee,  who  may  have 
been  in  utter  ignorance  of  the  fact.  The  as- 
signee took  the  policies  subject  to  the  cove- 
nants and  conditions  contained  in  them,  and 
must  suffer  the  consequences  of  any  violation 
of  them  by  himself  ;  but  he  cannot  be  affected 
by  the  acts  of  the  assignor  or  of  any  other  per- 
son. If  these  principles  be  correct,  the  judge 
in  the  court  below  was  right  in  instructing  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the 
whole  amount  of  the  loss,  the  defendants  not 
being  entitled  to  claim  that  it  should%e  appor- 
tioned between  them  and  the  Phoenix  Fire  Ins. 
Co.,  who  underwrote  the  second  policy,  that 
policy  being  procured  by  Robert,  and  not  by 
Bolton.  It  is  well  known  that  many  loans  are 
secured  by  assignment  of  policies,  and  unless 
the  judgment  in  this  case  be  affirmed,  such  se- 
curities will  be  absolute  nullities. 

By  the  Court,  Savage,  Ch.  J.  The  only 
difficulty  in  the  case  grows  out  of  the  fact  that 
the  policies  on  which  this  suit  was  brought 
were  assigned  to  the  mortgagee  of  the  prem- 
ises, and  that  the  mortgagor  subsequently  in- 
4O9*]  sured  his  remaining  *interest  in  an- 
other office  without  giving  notice  to  the  de- 
fendants. There  is  no  doubt  that  persons  own- 
ing different  interests  in  the  same  subject  may 
insure  their  several  interests.  A  mortgagor 
and  mortgagee  may  each  insure  the  same  build- 
ing, and  it  seems  their  particular  interest  need 
not  be  described  in  the  policy ;  it  may  be  de- 
scribed as  the  property  of  the  insured.  Phil. 
Ins.,  41,  64.  A  mortgagor  or  mortgagee  need 
not  disclose  his  qualified  or  partial  interest, 
Phil.  Ins. ,  94,  and  cases  cited ;  but  a  bottomry 
interest  must  be  insured  eo  nomine.  1  Johns., 
394. 

A  policy  of  insurance  is  not  assignable  at 
law,  though  it  is  in  equity  ;  and  there  are  cases 
where  the  charter  of  the  company  makes  pro- 
vision that  an  action  may  be  brought  in  the 
name  of  the  assignee.  This,  however,  is  not 
one  of  those  cases  and,  therefore,  the  mort- 
gagee had  no  mode  of  enforcing  his  rights  but 
in  the  name  of  the  mortgagor,  in  whose  name 
the  policy  had  been  taken  previous  to  the  as- 
signment. The  assignment  was  made  with 
the  consent  of  the  Co.,  of  course  they  had  no- 
tice of  it ;  and  though  courts  of  lawjcannot  en- 
tertain a  suit  in  the  name  of  an  assignee  of  an 
instrument  not  negotiable,  yet  they  will  always 
protect  the  rights  of  such  assignee.  Had  the 
nominal  plaintiff  in  this  case  executed  a  re- 
lease to  the  insurance  company,  it  would  have 
had  no  effect  upon  the  rights  of  the  assignee ; 
and  if  he  could  not  directly  discharge  the  right 
of  action  which  he  had  assigned,  surely  he 
cannot  do  it  indirectly.  The  fact,  therefore, 
of  his  having  effected  a  subsequent  insurance 
upon  the  same  premises  can  have  no  influence 
upon  the  rights  of  the  real  plaintiff  in  this  suit. 
After  the  assignment  of  the  policy,  Robert,  in 
whose  name  it  was  originally  taken,  had  no 
interest  in  it,  and  this  was  known  to  the  de- 
fendants ;  but  the  suit  must  be  prosecuted  in 
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his  name  for  the  technical  reason  that  a  suit 
cannot  be  brought  in  the  name  of  the  assignee, 
the  only  person  interested.  When  a  suit  is 
brought,  therefore,  after  assignment,  there  is 
no  necessity  to  aver  that  it  is  brought  by  the 
direction  of  the  assignee  and  for  his  benefit ; 
it  follows  from  the  fact  of  assignment,  of  which 
the  defendants  had  notice,  that  the  -nit  can  be 
brought  by  no  other  person.  As  between  the 
*parties  to  this  suit,  it  is  an  action  f*41O 
brought  by  Francis  Bolton  against  the  Traders' 
Ins.  Co.  Could  the  suit  have  been  brought  in 
his  name,  the  objection  that  the  mortgagor  had 
also  insured  his  interest  would  not  gravely 
have  been  made,  as  a  violation  of  the  condi- 
tion of  the  policy  which  had  been  assigned. 
The  rights  of  the  parties  are  the  same  as  if  the 
policy  declared  on  had  been  given  to  Francis 
Bolton  after  the  mortgage  was  executed  to  him. 
Suppose  it  to  have  been  in  form  so  executed, 
is  a  policy  effected  by  the  mortgagor  upon  a 
separate  interest  to  be  construed  a  violation  of 
the  condition  of  the  mortgagee's  policy  ?  It 
cannot  be  seriously  contended,  and  yet  the 
question  presented  is  precisely  the  same,  be- 
cause, under  the  circumstances  of  this  case, 
the  assignee,  Bolton,  is  entitled  to  the  same 
protection  from  this  court  as  if  the  policy 
stood  in  his  name. 

The  judgment  of  the  Superior  Court  must  be 
affirmed^  with  single  cost*. 

Reversed— 17  Wend.,  631. 

Overruled— 17  N.  Y.,  391,  396,  401.  410. 

Insurdble  interest— Equitable  title  is.  Followed— 
41  Super..  283. 

Cited  In— 12  Wend.,  513 :  52  How..  497;  1  Wood.  & 
M. ,  276 ;  39  Am.  Dec.,  547  (5  Rob.,  423). 

Policy ofinsurance—When  assignable— Consent  of 
insurer.  Doubted  and  distinguished— 2  N.  Y.,  218. ' 

Explained— 5  N.  Y.,  407. 

Cited  in— 4  Hill,  190;  4  Edw.,  95;  1  N.  Y.,  293;  7 
Hun,  661;  7  Barb.,  575;  16  Barb-.  256;  19  Barb.,  447; 
7  How.  Pr.,  348 ;  5  Duer,  521 ;  45  III,  484 :  53  111.,  157, 
162 ;  47  Pa.  St.,  209 :  34  Am.  Dec.,  70  (23  Pick.,  418) ;  5 
Am.  Rep.,  40,  43,  44  (53  111.,  151). 

Also  cited  in-62  N.  Y.,  61. 


MECHANICS'  BANK 

v. 
BANK  OF  NIAGARA. 

Assignment  of  Portion  of  Debt  Secured  by  Mort- 
gage— Foreclosure  by  Mortgagee  and  Assignee 
— Proceeds  being  Less  than  Part  Assigned,  go 
to  Assignee. 

Where  a  mortgagee  assigns  to  a  creditor  a  portion 
of  the  debt  secured  by  the  mortgage,  and  authorizes 
him  to  collect  such  portion  and  appropriate  it  to  his 
own  use,  and  the  mortgagee  and  assignee  unite  in 
foreclosing  the  mortgage,  and  the  proceeds  of  the 
sale  being  less  than  the  portion  of  the  debt  assigned 
are  received  by  the  assignee,  the  mortgagee  is  not 
entitled  to  demand  any  proportion  of  such  proceeds, 
although  in  the  assignment  there  be  a  proviso  that 
it  shall  not  be  so  construed  as  to  prevent  the  mort- 
gagee from  receiving  or  disposing  of  the  residue  of 
the  mortgage  moneys. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.     The  Bank  of  Niagara  sued  the 
I  Mechanics'  Bank,  and  declared  in  assumimt 
j  for  money  had  and  received,  money  lent,  etc. 
'  On  the  trial,  it  appeared  that  the  Bk.  of  Niag- 
ara held  a  bond  and  mortgage  against  one  A. 
S.  Clarke,  bearing  date  Mar.  1,  1819,  given  to 
them  to  secure  the  payment  of  $2,250.     Mar. 
28,  1820,  by  an  indorsement  on  the  bond,  thev 
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assigned  to  Selh  Jenkins  and  his  assigns 
$1.933.61  "of  the  within  bond,"  and  author- 
411*]  ized  him  to  demand  *and  receive  the 
same,  and  to  take  all  legal  means  for  the  collec- 
tion of  the  said  sum,  and  when  collected,  to  ap- 
ply the  same  to  his  or  their  own  use  and  benefit. 
Then  followed  a  proviso  in  these  words:  "Pro- 
vided alwVys,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  said 
party  of  the  first  part  (i.  e. ,  the  Bank  of  Niag- 
ara) from  receiving  the  residue  of  the  sum  due, 
or  to  become  due  by  the  within  bond  to  the 
said  party  of  the  first  part,  nor  from  disposing 
of  the  same  in  such  manner  as  they  may  deem 
fit;"  and  afurther  proviso,  that  Jenkins  should 
not  commence  any  proceedings  for  the  recov- 
ery of  the  said  sum  of  $1,933.81  until  the  ex- 
piration of  4  years  ;  and  by  an  indorsement  on 
the  mortgage,  they  assigned  to  Jenkins  the 
sum  of  $1,933-61  "of  the  amount  of  the  with- 
in mortgage,  in  the  particular  manner  described 
in  the  assignment  of  a  certain  bond  accompany- 
ing this  mortgage,  and  bearing  even  date  with 
the  same."  The  interest  in  the  bond  and  mort- 
gage thus  assigned  to  Jenkins  passed,  by  di- 
vers mesne  assignments,  to  the  Mechanics'  Bk. 
May  6,  1826.  In  May,  1827,  H.  B.  Potter,  act- 
ing as  the  attorney  of  the  two  banks,  sold  the 
mortgaged  premises  under  a  statutory  fore- 
closure of  the  mortgage  for  the  nominal  price 
of  $1,350,  and  the  two  banks  executed*  a  deed 
of  the  premises  to  Potter,  who,  in  August  fol- 
lowing, conveyed  the  premises  to  the  defend- 
ants. The  deed  to  Potter,  after  setting  forth 
the  mortgage,  recited  the  assignment  to  Jen- 
kins, stating  that  "whereas,  a  certain  interest 
in  the  said  indenture  of  mortgage  was"  on, 
etc.,  assigned  to  Jenkins,  and  then  set  forth 
the  subsequent  assignments  down  to  the  Me- 
chanics' Bk.,  proceeding  thus:  "who  thereby 
became  and  were  and  still  are  joint  owners 
with  the  said  President,  Directors  and  Compa- 
ny of  the  Bank  of  Niagara  of  the  said  indent- 
ure of  mortgage,  according  to  their  respect- 
ive interests  as  specified  in  the  aforesaid  as- 
signments and  the  said  indenture  of  mortgage." 
In  Aug.,  1829,  the  Bk.  of  Niagara  commenced 
their  suit  against  the  Mechanics'  Bk.,  and 
claimed  to  recover  the  proportion  which  the 
unassigned  interest  in  the  bond  and  mortgage 
bears  to  the  proceeds  of  the  sale,  with  the  in- 
terest accrued  thereon,  which,  together,  it  was 
admitted,  amounted  at  the  time  of  the  trial  to 
$208.63.  Jenkins,  the  assignee  of  the  bond 
4 1 2*]  *and  mortgage,  was  sworn  as  a  witness 
on  the  part  of  the  defendants,  although  ob- 
jected to,  and  testified,  that  in  Mar.,  1820,  he, 
as  the  agent  of  the  Bk.  of  Hudson,  went  to 
Buffalo  to  obtain  payment  or  security  for  a 
debt  owing  by  the  plaintiffs  to  the  Bk.  of 
Hudson,  which  had  been  liquidated  in  the  pre- 
ceding year  at  between  $2,200  and  $2,500 ; 
that  the  plaintiffs  first  offered  the  mortgage  of 
Clarke  as  security  for  the  nominal  amount  of 
it,  which  he  refused  to  accept;  whereupon,  the 
assignment  in  the  form  it  appeared  was  made, 
and  other  securities  were  assigned  in  addition, 
and  part  was  paid  in  cash.  The  Chief  Justice 
of  the  Superior  Court  charged  the  jury  that  the 
plaintiffs  were  entitled  to  their  verdict  for  the 
said  sum  of  $208.68,  and  that  the  testimony  of 
Jenkins  could  not  and  did  not  vary  the  con- 
struction of  the  deeds  or  instruments  produced 
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in  evidence.  The  jury  found  accordingly. 
The  defendants  having  excepted  to  the  charge 
of  the  judge,  sued  out  a  writ  of  error. 

Mr.  S.  A.  Talcott,  for  plaintiffs  in  error, 
insisted  that  the  Mechanics'  Bank  was  entitled 
to  priority  of  satisfaction  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  and  as 
the  premises  sold  for  an  amount  less  than  the 
debt,  to  secure  which  the  assignment  was  ex- 
ecuted, the  Bk.  of  Niagara  had  no  claim  upon 
the  Mechanics'  Bk.  In  relation  to  the  admis- 
sion of  Jenkins  as  a  witness,  he  contended  that 
his  testimony  was  admissible,  as  well  to  aid  in 
the  construction  of  the  assignment,  as  to  show 
the  want  of  equity  in  the  plaintiff's  claim  ;  he 
cited  1  Mas.,  11  ;  3  Dall.,  506  ;  1  Wend.  196  • 
1  Cow..  144;  19  Johns.,  317. 

Mr.  S.  A.  Foot,  for  the  defendants  in  er- 
ror. By  the  express  terms  of  the  assignment, 
the  Bk.  of  Niagara  retained  an  interest  in  the 
bond  and  mortgage  of  Clarke.  In  the  deed  to 
Potter,  which  was  the  joint  act  of  the  corpora- 
tions, it  was  stated  that  they  were  joint  own- 
ers of  the  mortgage,  which  was  foreclosed  by 
Potter,  acting  as  the  attorney  of  both  banks. 
The  whole  interest  in  the  mortgaged  premises, 
as  well  that  of  the  Niagara  Bk.  as  of  the  Me- 
chanics' Bk.  was  sold,  and  *the  sum  [*413 
bid  for  the  premises  belonged  to  the  two  banks 
in  the  proportions  of  their  several  interests  in 
the  mortgage  ;  and  the  Mechanics'  Bk.  having 
taken  a  conveyance  of  the  premises,  are  re- 
sponsible to  the  Niagara  Bk.  for  the  propor- 
tion which  the  unassigned  interest  in  the  bond 
and  mortgage  bears  to  the  amount  assigned 
and  the  proceeds  of  the  sale.  The  testimony 
of  Jenkins  was  inadmissible  as  tending  to  vary 
the  written  agreement  of  the  parties ;  but  if 
admitted,  it  does  not  impair  the  rights  of  the 
plaintiffs. 

By  the  Court,  Sutherland,  J.  The  legal 
construction  of  the  assignment  from  the  plaint- 
iffs below  to  Jenkins  (in  whose  place  the  de- 
fendants stand),  independently  of  the  parol 
evidence  given  upon  the  trial,  it  appears  to  me, 
entitles  the  defendants  to  priority  of  satisfac- 
tion out  of  the  proceeds  of  the  mortgage,  to  the 
extent  of  the  interest  assigned  to  them.  The 
plaintiffs  were  indebted  to  theBk.  of  Hudson, 
whom  Jenkins  represented,  and  when  called 
upon  for  payment  or  security  assigned  to  Jen- 
kins an  interest  in  the  bond  and  mortgage  in 
question,  to  the  extent  of  $1,933.61,  and  ex- 
pressly authorized  him  or  his  assigns  to  take 
all  legal  measures  to  collect  the  said  sum,  and 
when  collected,  to  apply  it,  that  is,  the  said 
sum,  to  his  or  their  own  exclusive  use  ;  and 
then  there  is  an  express  provision  that  the  as- 
signment shall  not  be  so  constructed  as  to  pre- 
vent the  plaintiffs  from  receiving  or  disposing 
of  the  residue  of  the  sum  due  or  to  become 
due,  etc.  The  assignee  was  entitled  in  the  first 
instance  to  collect  $1,933.61,  and  apply  it  to 
his  own  exclusive  use,  and  the  residue  the 
plaintiffs  were  to  dispose  of  as  they  pleased. 
The  sale  under  the  foreclosure  of  the  mortgage, 
conducted  by  the  agent  and  for  the  joint  ben- 
efit of  both  parties,  produced  less  than  the 
amount  of  the  defendant's  interest  in  the  mort- 
gage. It  appears  to  me  it  would  be  doing 
great  violence  to  the  intention  of  the  parties, 
to  be  derived  from  the  very  nature  of  the  trans- 
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action,  to  hold  that  the  plaintiffs  were  entitled 
to  participate  in  whatever  might  be  realized 
from  the  bond  and  mortgage,  although  it  might 
amount  to  less  than  the  interest  assigned  to 
Jenkins.  But  all  doubt  as  to  the  actual  inten- 
414*]  tion  and  understanding  *of  the  parties 
at  the  time  of  the  assignment  is  removed  by 
the  testimony  of  Jenkins  ;  to  the  admissibility 
of  which,  I  see  no  legal  objection. 
Judgment  reversed. 
Distinguished-86  N:  Y.,  499 ;  13  Mich.,  396. 


GREEN  v.  CADY  ET  AL. 

Trustees  De  Facto  of  Religious  Society  as  Par- 
ties. 

Trustees  de  facto  of  a  religious  society,  whether 
such  society  be  incorporated  or  not,  may  maintain 
an  action  against  a  trespasser  for  an  injury  to  the 
meeting  house  of  the  society. 

Citations— 2  R.  L.,  212;  9  Johns.,  14T. 

ERROR  from  the  Monroe  C.  P.  Cady  and 
five  other  persons,  describing  themselves 
as  "  Trustees  of  the  First  Congregational  Soci- 
ety in  Mendon,"  sued  Green  in  a  justice's 
court,  and  declared  against  him  in  trespass  for 
entering  their  close,  and  removing,  taking  and 
carrying  away  the  corner  stone  of  their  meet- 
ing bouse,  the  contents,  records,  money,  etc. 
The  defendant  pleaded  the  general  issue,  and 
gave  notice  that  he  would  prove  that  no  such 
corporation  existed,  and  that  the  plaintiffs  as 
such  corporation  had  no  right  to  sue.  The 
plaintiffs  had  judgment,  and  the  defendant  ap 
pealed  to  the  Monroe  C.  P.  On  the  trial  in  the 
C.  P.,  the  plaintiffs  produced  a  certificate  of 
incorporation  of  a  religious  society,  bearing 
date  Jan.  5,  1816,  setting  forth  the  names  of 
six  persons  elected  as  trustees,  and  the  name  or 
title  of  the  Society,  viz.:  the  "First  Mendon 
Congregational  Society,"  which  certificate  was 
duly  acknowledged  and  recorded.  They  fur- 
ther proved  that  the  Society  had  ever  since 
been  in  existence,  and  produced  the  minutes  of 
their  proceedings,  by  which  it  appeared  that 
the  plaintiffs  had  been  duly  elected  trustees. 
They  then  proved  that  the  Society  had  built  a 
new  meeting  house,  and  that  the  defendant 
had  taken  out  the  corner  stone  thereof,  in 
which  had  been  deposited  in  a  box,  papers  of 
some  value,  and  carried  the  same  away ;  for 
the  doing  of  which,  this  suit  was  commenced 
against  him  in  Dec.,  1828  ;  but  they  also  proved 
the  preliminary  steps  taken  to  the  incorpora- 
tion of  the  Society,  and  from  that  testimony  it 
appeared  that  notice  of  the  time  and  place  of 
415*]  the  first  election  of  trustees  *had  not 
been  given  in  pursuance  of  the  requirements 
of  the  statute  in  such  cases.  2R.  L.,  214.  The 
defendant  on  that  ground,  and  also  for  the  va- 
riance in  the  name  of  the  Corporation  as  de- 
scribed in  the  suit,  and  as  set  forth  in  the  cer- 
tificate of  incorporation,  moved  that  the  plaint- 
iffs be  nonsuited,  which  motion  was  refused, 
and  the  plaintiffs  had  a  verdict,  on  which 
judgment  was  entered.  The  defendant  sued 
out  a  writ  of  error. 

Mr.  J.  Bellows,  for  plaintiff  in  error. 

Mr.  M.  F.  Delano,  for  defendants  in  error. 

By  the  Court,  Nelson,/.  Without  inquiring 
whether  this  religious  Society  was  duly  incor- 
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porated  or  not,  I  am  of  opinion  that  the  plaint- 
iffs had  sufficient  possession  of  the  meeting 
house  to  entitle  them  to  maintain  trespass 
against  the  defendant.  Admitting  that  they 
were  not  legally  trustees  in  pursuance  of  the 
provisions  of  the  Act  Regulating  the  Incorpo- 
ration of  Religious  Societies,  2  R.  L.,  212,  they 
were  trustees  de  facto,  and  as  such  had  posses- 
sion of  the  house  according  to  the  4th  section 
of  that  Act ;  and  that  possession  being  under 
color  of  right,  was  sufficient  to  entitle  them  to 
bring  a  suit  against  a  trespasser.  9  Johns.,  147. 

Judgment  affirmed,  with  double  costs. 

Cited  in-27  Barb.,  555.       / 


*R1CKERT  v.  SNYDER.     [*416 

Action  for  Breach  of  Covenant  of  Seisin — Plead- 
ing— Covenant  of  Warranty  Applies  as  well 
to  Possession  as  to  Title — Breach — Measure  of 
Damages — Interest  and  Costs — Evidence  of 
Recognition  by  Grantee  of  Parol  faase,  Ad- 
missible— Arrest  of  Judgment. 

In  an  action  of  covenant  for  breach  of  the  cove- 
nant of  seisin,  it  is  sufficient  to  allege  the  breach  by 
negativing  the  words  of  the  covenant,  and  the  same 
rule  applies  to  the  covenant  that  the  grantor  has 
good  right  to  convey :  but  the  covenants  for  quiet 
enjoyment  and  of  general  warranty  require  the  as- 
signment of  a  breach  by  a  specific  ouster,  or  evic- 
tion by  paramount  legal  title. 

It  is  not  necessary  to  atate  all  the  facts  constitut- 
ing an  eviction,  but  a  declaration  setting  forth  such 
facts  would  be  good. 

The  covenant  of  warranty  applies  as  well  to  the 
possession  as  to  the  titJe ;  where,  therefore,  a  grant- 
ee is  turned  out  of  possession  by  a  stranger  having, 
a  right  of  possession  for  an  unexpired  term  in  the 
premises  conveyed,  the  covenant  of  warranty  is 
broken,  and  an  action  lies  upon  such  covenant,  and 
not  upon  the  covenant  of  seisin  against  the  cove- 
nantor. 

The  measure  of  damages  in  such  case  is  not  the 
consideration  money  and  interest  of  the  land  of 
which  the  party  is  dispossessed,  but  the  annual 
value  thereof,  or  the  interest  of  the  consideration 
money  paid  for  the  land,  together  with  the  costs  re- 
covered against  the  grantee,  and  the  taxable  costs 
and  counsel  fees  paid  by  him  in  the  defense  of  his 
possession. 

Such  costs  fif  defense  and  counsel  fees  are  recov- 
erable, although  not  specially  stated  in  the  declara- 
tion ;  the  general  claim  of  damages  is  sumcient  to 
warrant  the  proof  of  such  costs  having  been  in- 
curred. 

Evidence  of  a  recognition  by  a  grantee,  after  the 
execution  of  the  deed  to  him,  of  a  parol  lease  of 
part  of  the  premises  from  the  grantor  to  a  third 
person  for  an  unexpired  teem,  is  admissible. 

The  interest  of  such  lessee  is  not  affected  by  a 
conveyance  of  the  property  by  his  landlord. 

Where  there  are  several  breaches,  some  good  and 
some  bad,  and  the  evidence  given  on  the  trial  is  ap- 
plicable to  the  good  breaches,  the  judgment  will  not 
be  arrested. 

Citations— 4  Kent,  Com.,  479,  2d  ed.;  8  Cow.,  226. 

THIS  was  an  action  of  covenant,  tried  at  the 
Schoharie  Circuit  in  Nov.,  1830,  before  the 
HOD.  James  Vanderpoel,  one   of   the  Circuit 
Judges. 

The  plaintiff  declared  on  a  deed,  bearing 
date  Mar.  15,  1824,  whereby,  for  the  conside- 
ration of  $650,  the  defendant  conveyed  to  him 
52  acres  of  land,  and  wherein  the  defendant 
covenanted  that  he  was  lawfully  seised  of  the 
premises  and  had  good  right  to  convey,  that 


NOTE.— Covenant  of  warranty— Breach  of.  For  a 
full  discussion,  see  Vanderkarr  v.  Vanrterkarr,  11 
Johns.,  122,  note.  Greenby  v.  Wilcox,  2  Johns.  1, 
note. 
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the  plaintiff  should  quietly  enjoy,  and  that  the 
defendant  would  warrant  and  defend,  etc.  The 
declaration  contained  four  counts.  In  the  first 
the  plaintiff  assigned  for  breaches :  1.  That 
417*]  the  defendant  was  not  seised.  *2.  That 
he  had  no  right  to  convey,  but  that  one  John 
J,  Kline,  al  the  time  of  the  execution  of  the 
deed,  held  3  acres,  2  roods  and  38  perches,  part, 
of  the  conveyed  premises  by  an  elder  and 
better  title  than  that  derived  to  the  plaintiff, 
and  so,  etc.  In  the  second  count  the  breaches 
assigned  were  :  1.  That  the  defendant  was  not 
seised.  2.  That  he  had  no  right  to  convey.  3. 
That  the  plaintiff  had  not  quietly  enjoyed,  etc. 

4.  That  the  defendant  did  not  warrant  and  de- 
fend.    5.  That  Aug.  17,  1824,  an  inquisition 
was  taken  before  J.  L.,  a  justice  of  the  peace 
of  the  County  of  Schoharie,  upon  the  oaths  of 
good  and  lawful  men,  that  John  J.  Kline  had 
then  long  since  been  lawfully  possessed  of  a 
certain  lot  of  land  (part  of  the  premises  de- 
scribed in  the  deed)  for  a  term  of  years,  and 
that  his  possession  continued  until  D.  G.  Rick- 
ert  (the  plaintiff  in  this  cause),  in  Apr.,  1824, 
with  strong  hand  entered  and  expelled  him 
from  the  same,  and  kept  him  expelled  from 
that  time  until  the  day  of  the  taking  of  the 
inquisition,  which  inquisition  the  jurors  found 
to  be  true  ;  that  the  plaintiff  pleaded  not  guilty 
to  the  inquisition,  and  removed  the  same  by 
certiorari  into  this  court  ;  and  that  such  pro- 
ceedings were  thereupon  had,  that  afterwards, 
in  the  Term  of  February,   1827,  it  was  ad- 
judged that  Kline  should  recover  against  the 
plaintiff  his  possession  of  the  said  lot  of  land, 
and  a  writ  of  restitution  was  awarded  to  him; 
and  it  was  further  adjudged  that  Kline  should 
recover  against  the  plaintiff  $113.11  for  his 
costs,  etc.;  by  means  of  which  said  judgment, 
the  plaintiff  was  evicted  from  3  acres,  2  roods 
and  38  perches  of  the  premises  described  in  the 
deed  ;  and  although  the  defendant  had  due  no- 
tice, he  did  not  warrant  and  defend  the  plaint- 
iff in  the  premises  last  aforesaid,  and  so,  etc. 
In  the  third  count  the  breaches  assigned  were: 
1.  That  the  defendant  was  not  seised.  2.  That 
he  had  no  right  to  convey,  but  that  Kline  long 
before,  and  at  the  time  of  the  execution  of  the 
deed  was  lawfully  and  peaceably  possessed  of 
3  acres,  etc.,  of  the  premises,  etc.,  for  a  term 
of  years  then  unexpired.   3.  That  the  plaintiff 
has  not  quietly  enjoyed,  etc.    4.  That  the  de- 
fendant has  not  warranted  and  defended,  etc. 

5.  That  in  the  Term  of  February,  1827,  of  this 
court,  on  the  complaint  of  Kline,  who  was  at 
4 1 8*1  the  time  of  the  ensealing  *of  the  deed 
lawfully  possessed  of  3  acres,  etc.,  of  the  prem- 
ises conveyed,  for  a  term  then  unexpired,  it 
was  adjudged  by  this  court  that  Kline  should 
recover  against  the  plaintiff  his  possession  of 
the   lands  and  premises   aforesaid,  and  also 
$113.11  for  his  costs,  etc.;  by  means  of  which 
the  plaintiff  was  evicted  from  the  said  3  acres, 
etc. ,  at  the  suit  of  The  People,  ex  rel.  Kline,  who 
had  at  the  time  of  the  ensealing  of  the  deed, 
the  right  to  the  said  premises,  and  a  title  supe- 
rior to  that  derived  to  the  plaintiff  under  and 
by  virtue  of  the  deed  declared  on  ;  and  that 
th'  defendant,  although  he  had  due  notice,  did 
not  warrant  and  defend  the  premises,  and  so, 
etc.  In  the  fourth  count  the  plaintiff  assigned 
for  breaches  :    1.  That  the  defendant  was  not 
seised.    2.  That  he  had  no  right  to  convey.  3. 
fi«2 


That  the  plaintiff  has  not  quietly  enjoyed.  4. 
That  the  defendant  has  not  warranted,  etc.  5. 
That  the  plaintiff  having  taken,  being  in  pos- 
session of  and  holding  the  premises  by  virtue 
of  the  deed  declared  on,  was  afterwards  legally 
and  by  due  process  of  law  evicted  out  of  the 
possession  of  3  acres,  etc. ,  part  of  the  premises 
conveyed  to  him  at  the  suit  of  The  People,  ex  rel. 
Kline,  who  had  at  the  time  of  the  ensealing 
and  delivery  of  the  deed,  the  right  to  the  said 
premises  and  title  superior  to  that  of  the  plaint- 
iff derived  by  him  under  his  deed,  and  the  de- 
fendant, although  he  had  notice,  did  not  war- 
rant and  defend,  etc.,  and  so,  etc.  The  defend- 
ant pleaded  non  e*t  factum,  and  subjoined  a 
notice  that  he  would  prove  that  at  the  time  of 
the  execution  of  the  deed,  he  was  lawfully 
seised  and  had  good  right  to  convey,  etc. ;  that 
the  plaintiff  had  quietly  enjoyed,  and  that  he, 
the  defendant,  had  warranted  and  defended  the 
premises  ;  and  generally,  that  he  had  kept  his 
covenants,  etc. 

On  the  trial,  the  deed  declared  on  was  pro- 
duced, and  a  record  of  a  judgment  of  this  court, 
in  a  case  under  the  Statute  of  Forcible  Entry 
and  Detainer  on  the  relation  of  John  J.  Kline 
against  the  plaintiff,  was  given  in  evidence; 
by  which  it  appeared  that  Aug.  17, 1824,  an  in- 
quisition under  the  statute  was  found  against 
the  plaintiff,  for  forcibly  entering  into  the  pos- 
session of  a  certain  piece  of  land  whereof  Kline 
was  lawfully  possessed  for  an  unexpired  term; 
that  the  plaintiff  pleaded  to  the  inquisition, 
trial  had, t  verdict  and  judgment  *ren-  [*419 
dered  against  the  plaintiff,  and  restitution 
awarded  to  Kline,  and  $113.11  costs  adjudged 
to  him.  It  was  also  proved,  that  July  12,  1830, 
the  sheriff,  by  virtue  of  a  writ  of  restitution, 
removed  the  plaintiff  and  put  Kline  in  posses- 
sion of  3  acres,  2  roods  and  38  perches  of  laud, 
part  of  the  premises  conveyed  by  the  deed  de- 
clared on,  and  levied  the  costs  awarded  to 
Kline.  This  evidence  was  received,  although 
objected  to  by  the  defendant  as  not  proving  a 
legal  eviction,  and  that  the  defendant  was  not 
responsible  under  his  covenants  for  the  tortious 
acts  of  the  plaintiff.  The  plaintiff  then  gave  in 
evidence  a  taxed  bill  of  costs,  being  the  costs  of 
defending  the  indictment,  amounting  to  $64. 20 ; 
also  a  certified  bill  of  $50  for  counsel  fees. 
The  defendant  objected  to  this  evidence,  on 
the  ground  that  the  declaration  contained  no 
averments  that  such  costs  and  counsel  fees 
had  been  paid,  and  insisted  that,  at  all  events, 
the  plaintiff  should  be  required  to  prove  that 
such  costs  and  counsel  fees  had  been  actually 
paid.  The  objection  was  overruled,  the  judge 
deciding  that  the  plaintiff  was  entitled  to  re- 
cover his  taxable  costs  and  also  reasonable 
counsel  fees,  although  no  proof  was  offered  of 
actual  payment.  The  plaintiff  then  proved 
that  the  average  value  of  the  3  acres,  etc. ,  in 
proportion  to  "the  consideration  paid  for  the 
whole  quantity  of  land  conveyed  by  the  deed, 
was  $46.72;  that  the  interest  thereof  for  6  years 
was  $22.66;  and  that  those  sums,  added  to  the 
costs  paid  Kline  (deducting  $15  repaid  on  re- 
taxation)  and  to  the  plaintiff's  taxable  costs  and 
counsel  fees,  amounted  in  the  whole  to  $281.69. 

The  defendant  offered  to  prove  that  the 
whole  extent  of  Kline's  interest  in  the  3  acres, 
etc.,  was  an  unexpired  term  of  3  years,  and 
offered  to  prove  by  parol  that  previous  to  the 
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execution  of  the  deed  declared  ou,  he  informed 
the  plaintiff  that  he  had  leased  by  parol  the  3 
acres,  etc.,  to  Kline  for  the  terra  of  4  years,  of 
which  3  years  remained  unexpired,  and  that 
he  refused  to  execute  such  deed,  unless  the 
plaintiff  would  agreed  to  permit  Kline  to  pos- 
sess the  premises  for  the  residue  of  his  term, 
and  that  the  plaintiff  did  so  agree;  which  evi- 
dence was  objected  to  and  rejected.  The  de- 
fendant then  offered  to  prove  that  subsequent 
to  the  execution  of  the  deed,  the  plaintiff  did 
agree  that  Kline  should  remain  undisturbed  in 
42O*]  *the  possession  of  the  3  acres  of  the 
residue  of  his  term;  which  evidence  was  also 
objected  to  and  rejected. 

The  judge  charged  the  jury  that  a  legal  evic- 
tion of  the  3  acres,  etc.,  was  duly  proved,  and 
that  the  plaintiff  WHS  entitled  to  recover  the 
consideration  money  paid  for  the  same,  with 
6  years  interest  thereon,  the  costs  paid  to  the 
relator,  the  plaintiff's  taxable  costs  of  defense, 
and  such  counsel  fees  as  the  jury  should  deem 
reasonable.  The  jury  found  a  verdict  for  the 
whole  sum  claimed,  to  wit:  $281.69. 

The  defendant  moved  in  arrest  of  judgment 
or  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  defendant.  In 
the  second  count  it  is  not  averred  that  Kline, 
who  evicted  the  plaintiff,  had  paramount  title; 
such  proof  was  indispensable.  2  Saund. ,  181 
a,  n.  10.  In  the  third  count  title  in  Kline  is 
averred,  but  it  is  not  shown  that  the  eviction 
was  under  such  title;  in  fact  title  was  not  in 
question  oh  the  trial  of  the  indictment  for  the 
forcible  entry  and  detainer,  the  only  point  de- 
cided by  this  court  being  that  the  plaintiff  en- 
tered without  right  on  the  possession  of  Kline, 
as  will  be  seen  by  reference  to  the  case  in  8 
Cow.,  226.  Under  the  covenant  to  warrant 
and  defend,  the  grantor  is  bound  to  warrant 
the  title  only,  and  not  a  possession  perhaps 
tortiously  acquired  by  the  grantee.  The  ver- 
dict being  general,  if  either  breach  is  bad,  the 
judgment  will  be  arrested. 

The  record  of  the  judgment  in  favor  of  Kline 
was  inadmissible,  it  not  being  shown  that  the 
defendant  had  notice  of  such  suit;  the  plaint- 
iff, therefore,  was  bound  to  show  a  paramount 
title  in  Kline,  and  failing  to  do  so,  he  did  not 
give  proof  of  a  legal  eviction.  The  evidence 
offered  should  have  been  received,  as  it  would 
have  shown  that  the  extent  of  Kline's  interest 
in  the  land  was  an  unexpired  term  of  3  years, 
and  would  have  required  the  adoption  of  a 
different  measure  of  damages  than  that  pre- 
scribed by  the  judge  to  the  jury.  The  plaint- 
iff cannot  in  such  case  recover  as  for  a  total 
defect  of  title;  nor  was  he  entitled  to  6  years' 
interest,  when  by  the  record  it  appears  that  he 
was  not  dispossessed  until  1830.  12  Johns. , 
126 ;  1  Wend. ,  553.  Nor  should  he  have  re- 
covered his  taxable  costs  and  counsel  fees,  there 
42 1*]  being  no  averment  *in  the  declaration 
of  the  payment  of  these  items,  and  there  being 
no  proof  of  actual  payment. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  The 
objection  to  the  third  count  is  not  warranted 
by  the  pleadings;  it  is  sufficiently  averred  that 
the  eviction  was  under  Kline's  title.  Admit- 
ting the  second  count  to  be  bad,  the  plaintiff 
is  entitled  to  judgment.  There  are  other  counts 
which  are  unexceptionable,  to  which  the  proof 
is  applicable  as  well  as  to  the  second  count.  7 
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Cow.,  725;  9  Id.,  152.  In  all  the  counts  a 
breach  of  the  covenant  of  seisin  is  set  forth, 
and  under  such  breach  an  eviction  need  not 
be  alleged;  it  is  sufficient  if  it  be  proved.  16 
Johns.,  122.  All  facts,  the  necessary  sequents 
of  an  eviction,  may  be  shown  on  the  trial,  al- 
though not  averred  in  the  declaration;  and  all 
damages,  the  consequences  of  such  eviction, 
are  recoverable.  1  Chit.  PI.,  385,  386;  7  Wend., 
281.  Non  est  factum  was  the  only  plea  inter- 
posed, and  under  it  the  plaintiff  was  not  bound 
to  prove  an  eviction,  every  material  averment 
in  the  declaration  being  thereby  admitted,  ex- 
cept the  execution  of  the  deed  and  the  dam- 
ages actually  incurred.  8  Johns.,  113;  14  Id., 
93;  4  Cow.,  173.  Notwithstanding  which  the 
plaintiff  was  at  liberty  to  prove  his  averments, 
and  the  record  at  all  events  was  admissible  to 
prove  the  amount  of  costs  awarded  against  the 
plaintiff.  The  objection  to  the  taxable  costs 
of  defense  and  counsel  fees  was  not  so  much 
to  the  sufficiency  of  the  evidence  as  to  the  right 
to  recover  them.  The  evidence  of  the  extent 
of  Kline's  right  and  of  the  plaintiff's  subse- 
quent recognition  was  properly  rejected  under 
the  pleadings  in  the  cause,  notice  not  having 
been  given  of  such  proof. 

By  the  Court,  Savage,  Ch.  J.  The  rule  as 
to  the  assignment  of  breaches  on  the  various 
covenants  in  a  deed  is  briefly  and  correctly 
stated  by  CfutncellorKent.  4  Kent,  Com.,  479, 
2d  ed.  In  the  covenant  of  seisin  it  is  sufficient 
to  allege  the  breach,  by  negativing  the  words 
of  the  covenant.  The  same  rule  must  also  ap- 
ply to  the  covenant  that  the  covenantor  has 
good  right  to  convey.  This  has  been  called 
synonymous  with  the  covenant  of  seisin;  it  cer- 
tainly follows,  as  a  necessary  consequence, 
that  a  person  who  is  seised  has  a  right  to  con- 
vey *the  estate  of  which  he  is  so  seised.  [*422 
But  the  covenant  for  quiet  enjoyment  and  of 
general  warranty  require  the  assignment  of  a 
breach  by  a  specific  ouster,  or  eviction  by  para- 
mount legal  title.  It  is  not  necessary  to  state 
all  the  facts  which  in  evidence  constitute  an 
eviction;  but  a  declaration  stating  the  facts 
specially  would  certainly  be  good. 

It  is  objected  to  the  declaration  in  this  case, 
that  the  breach  of  the  covenant  of  warranty  in 
the  second  and  third  counts  is  not  well  as- 
signed. Had  the  assignment  been  made  in 
general  terms,  that  Kline,  having  superior  ti- 
tle at  the  time  of  the  execution  of  the  deed, 
entered  by  virtue  of  due  process  of  law  and 
evicted'  the  plaintiff,  there  could  have  been  no 
objection  to  it.  Is  it  not  sufficient  then,  in 
point  of  form,  to  state  specially  that  legal  pro- 
ceedings were  instituted  by  a  person  having 
paramount  title  to  the  possession,  and  that  by 
virtue  of  those  proceedings,  the  plaintiff  was 
evicted  and  turned  out  of  the  possession  ?  I 
am  inclined  to  think  it  is.  There  are  in  these 
counts  many  bad  breaches,  and  most  of  the 
special  breaches  are  wanting  in  technical  pre- 
cision ;  but  I  think  those  objected  to  are  suf- 
ficient. It  they  are  not,  there  is  a  good  breach 
under  the  covenants  of  quiet  enjoyment  and 
warranty  in  the  fourth  count,  and  the  evi- 
dence is  applicable  to  it.  Judgment,  there- 
fore, should  not  be  arrested. 

But  the  principal  question  raised  and  dis- 
cussed on  the  motion  in  arrest  is,  whether  the 
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proceeding  set  forth  is  one  constituting  an 
eviction  -within  the  meaning  of  the  covenant. 
It  is  argued  that  the  defendant  is  not  to  be  an- 
swerable for  trespasses  committed  by  the 
plaintiff.  That  is  true  ;  but  the  fair  construc- 
tion of  the  whole  breach  is,  that  the  plaintiff 
was  lawfully  turned  out  of  the  possession 
which  had  been  lawfully  taken  by  him  under 
the  deed  from  the  defendant.  The  covenant 
of  warranty  extends  as  well  to  the  possession 
as  to  the  title,  and  if  a  grantee  loses  possession 
of  the  premises  granted,  he  surely  has  a  reme- 
dy under  this  covenant.  It  is  true  that  the 
proceedings  for  a  forcible  entry  and  detainer 
do  not  involve  the  question  of  title,  but  only 
the  possession  ;  and  there  can  be  no  doubt  that 
a  person  entitled  to  the  possession,  a  lessee  for 
instance,  may  recover  the  possession  in  this  man- 
423*]  ner  *from  the  person  owning  the  fee, 
I  am  of  opinion,  therefore  that  judgment 
should  not  be  arrested. 

As  to  the  motion  for  a  new  trial  on  the  bill 
of  exceptions,  the  first  question  is,  whether  the 
record  of  conviction  was  properly  received  in 
evidence.  That  record  stated  that  Kline  had 
been  lawfully  possessed  of  a  certain  lot  for  a 
term  of  years,  and  so  continued  until  the 
plaintiff  Rickert  forcibly  entered  and  put  him 
out.  On  the  trial  of  that  indictment  the  de- 
fendant was  found  guilty  of  forcible  detainer. 
The  record  proved  that  Kline  was  tenant  for 
years  of  certain  premises  ;  that  the  plaint- 
iff obtained  possession  peaceably,  and  forcibly 
retained  that  possession  ;  the  judgment  of  the 
court  was  that  the  possession  should  be  re- 
stored, and  it  was  restored.  This  was  proper 
evidence  ;  not  to  prove  a  breach  of  the  cove- 
nant of  seisin,  but  to  show  a  disturbance  in 
the  possession,  an  ouster  of  the  plaintiff  from 
part  of  the  premises  conveyed,  and  as  the  de- 
fendant had  warranted  to  the  plaintiff  the  quiet 
and  peaceable  possession,  a  loss  of  that  posses- 
sion under  legal  process  was  a  breach  of  the 
warranty. 

Several  questions  were  raised  upon  the  items 
of  the  plaintiff's  damages.  The  taxed  costs 
included  in  the  record  were  certainly  proper, 
if  the  record  itself  was  properly  admitted.  The 
costs  of  the  defense  and  of  counsel  fees  were 
also  proper,  if  the  plaintiff's  declaration  was 
sufficient  to  admit  them.  The  plaintiff  in  his 
declaration  claims  damages  generally,  and 
surely  should  be  permitted  to  prove  those  dam- 
ages which  were  necessarily  consequent  upon 
a  prosecution  against  him,  and  his  .defense 
against  that  prosecution. 

The  plaintiff  was  permitted  to  recover  the 
whole  value  of  the  land  ;  this  was  wrong.  The 
record  did  not  show  that  Kline  was  seised  of 
the  premises  which  he  recovered,  but  on  the 
contrary,  that  he  was  possessed  of  a  term;  the 
extent  of  that  term,  and  the  annual  value  or 
the  interest  of  the  purchase  money  should  have 
been  the  rule  of  damages.  The  plaintiffs  coun- 
sel justifies  the  decision  of  the  circuit  judge, 
on  the  ground  that  a  breach  of  the  covenant  of 
seisin  had  been  proved.  In  that  case  the  rule 
of  damages  assumed  would  have  been  correct; 
but  the  evidence  went  to  the  possession,  not  to 
424*]  the  right  *of  property.  The  evidence 
of  the  extent  of  Kline's  term  which  was  re- 
jected ought,  therefore,  to  have  been  received. 
The  defendant  then  offered  to  show  by  parol 
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that  the  plaintiff  both  before  and  after  the  ex- 
ecution of  the  deed  to  him  had  recognized  the 
existence  of  Kline's  term  in  the  3  acres,  2  roods 
and  38  perches.  This  the  judge  rejected.  It 
is  well  established  that  parol  declarations  can- 
not be  received  to  control  or  vary  the  terms  of 
a  written  instrument.  It  would  have  been  im- 
proper, therefore,  to  have  shown  by  parol  that 
the  deed  was  not  intended  to  cover  those  3; 
acres,  or  that  they  were  to  have  been  excepted 
out  of  the  deed  ;  but  the  evidence  to  show  by 
parol  the  recognition  of  an  interest  in  lands 
created  by  parol,  ought  to  have  been  received. 
At  that  time  a  parol  lease  for  3  years  was 
good.  If  there  is  any  well  founded  objection 
to  this  evidence  before  the  execution  of  the 
deed,  there  is  none  after  it.  When  the  deed 
was  executed  I  will  suppose  it  conveyed  to 
the  grantee  absolutely  the  land  in  dispute  ;  it 
was  competent  then  to  prove  that  he  had 
leased  it  to  Kline  by  parol  for  3  years,  and  such, 
evidence  must  be  by  parol.  If  the  lease  is  by 
parol.  it  follows  that  the  proof  of  it  must  be  by 
parol.  It  was  decided  in  the  case  of  Kline 
against  the  present  plaintiff ,  8  Cow.,  226,  that 
an  absolute  conveyance  transfers  the  inter- 
est of  the  grantor  only  ;and  when  a  parol  lease 
existed  anterior  to  such  conveyance,  such  lease 
was  good,  as  against  the  grantor  and  his  as- 
signs. It  was  a  legal  estate,  and  a  parol  recog- 
nition of  such  estate  is  binding  upon  the 
plaintiff. 

A  new  trial  should  be  granted,  costs  to  abide 
the  event. 

Cited  in— 21  Wend.,  123 ;  4  Hill,  644 ;  32  Barb.,  249 ; 
46  Barb.,  161 ;  58  Barb.,  50 ;  3  Abb.,  N.  S.,  316 :  43  Am. 
Dec.,  608  (17  N.  H.,  413) ;  19  Am.  Rep..  48  (42  Texas, 
418). 


*ROBINSON  &  CARSON     [*425 
CRANDALL  &  VINCENT. 

Administrator  Appointed  Abroad —  When  may- 
Maintain  Suit  in  His  own  Name  on  Note. 

An  administrator  appointed  abroad,  may  main- 
tain a  suit  here  in  his  own  name  on  a  note  payable 
to  his  intestate  or  bearer:  especially  when  the  ques- 
tion whether  or  not  he  be  a  oona  fide  holder  is  sub- 
mitted to  the  jury,  and  there  is  no  pretense  of  a 
set-off  or  other  defense  as  against  the  payee,. 

Citations— Uohns.  Ch.,  156;  6  Johns.  Ch.,  353;  7 
Cow.,  68, 174. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Allegany  Circuit  in  Oct.,  1829,  before  the 
Hon.    Addison   Gardiner,   one  of  the  Circuit 
Judge*. 

The  plaintiffs  declared  as  the  bearers  of  two 
promissory  notes  for  about  $197,  made  by  the 
defendants,  bearing  date  in  1826,  pavable  to 
Hosea  Wetherly  or  bearer,  and  proved  the  sig- 
natures of  the  defendants.  The  defendants 
proved  that  in  1828,  Robinson,  one  of  the  plaint- 
iffs, admitted  that  the  payee  of  the  note,  who 
had  resided  in  Pa.,  had  died  there,  that  him- 
self and  another  person  were  the  administra- 
tors of  his  estate  ;  that  the  payee  had  not  left 
property  sufficient  to  pay  his  funeral  charges, 
except  notes  of  about  $100  or  more,  against  the 
defendants,  and  a  small  note  against  one 
W right,  and  that  he  had  come  from  Pa.,  into 
this  State  to  collect  those  notes.  The  defend- 
ant objected  to  a  recovery,  on  the  ground  that 
no  assignment  of  the  notes  having  been  proved, 
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and  it  having  been  shown  that  the  payee  was 
the  holder  of  them  at  the  time  of  his  death, 
neither  of  the  administrators  of  his  estate  ap- 
pointed in  Pa.,  nor  any  other  person  had  the 
right  to  maintain  a  suit  upon  them.  The  judge 
charged  the  jury  that  possession  of  the  notes 
alone  entitled  the  holders  to  maintain  the  suit, 
unless  the  jury  should  be  of  opinion  that  such 
possession  was  fraudulently  obtained;  in  which 
case  they  ought  to  find  a  verdict  for  the  de- 
fendants. The  jury  found  for  the  plaintiffs. 
The  defendants  moved  for  a  new  trial. 

Mr.  A.  Herrick,  for  the  defendants. 

Mr.  G.  Miles,  for  the  plaintiffs. 
426*]  *By  the  Court,  Sutherland,  J. 
The  motion  for  a  new  trial  must  be  denied. 
The  jury  have  found  that  the  plaintiffs  came 
honestly  by  the  notes  on  which  the  suit  is 
brought;  that  they  were  not  obtained  by  them 
fraudulently.  That  question  was  distinctly  sub- 
mitted to  them  by  the  judge,  and  they  were 
charged  to  find  for  the  defendants,  if  they  be- 
lieved the  plaintiffs  obtained  the  possession  of 
the  notes  fraudulently. 

The  notes  being  payable  to  bearer,  and  the 
payee  having  diedin  Pa.,  admitting  the  plaint- 
iffs to  have  been  his  administrators  there.and  in 
that  manner  to  have  obtained  the  possession  of 
the  notes,  I  see  no  legal  objection  to  their  main- 
taining an  action  upon  them  in  their  own  names 
as  bearers.  As  administrators  they  could  not 
sue  here.  Letters  testamentary,  or  of  admin- 
istration granted  abroad,  give  no  authority  to 
sue  here  ;  we  take  no  notice  of  them.  1  Johns. 
Ch.,  156;  6  Id.,  353;  7  Cow.,  68,  and  cases  cited. 
But  being  the  real  owners  of  the  notes,  they 
had  a  right  to  declare  as  bearers  and  recover 
in  that  character.  A  mere  agent,  having  a 
note  of  his  principal,  payable  to  bearer,  may 
sue  on  it  in  his  own  name,  and  it  does  not  lie 
with  the  defendant  to  object  the  plaintiff's 
want  of  interest.  7  Cow.,  174,  and  cases  cited. 
It  was  not  pretended  in  this  case  that  the  de- 
fendants had  any  set  off  or  other  defense  as 
against  the  payee. 

Motion  for  new  trial  denied. 

Cited  in— 15  Wend.,  346 :  18  Wend.,  636 ;  32  N.  Y., 
50 :  24  Hun,  289 ;  31  Barb.,  310 ;  10  How.  Pr.,  538 ;  26 
How.  Pr.,  17  :  10  Abb.  Pr..  311 ;  18  Abb.  Pr..  195  ;  1 
Rob.,  673 :  5  Sandf .,  438 ;  2  Redf .,  172  ;  108  U.  S.,  259  ; 
28  Wis..  106. 


427*3         'GENERAL  RULES. 

Directions  for  Applications  under  the  Second 
Rule  of  Court,  Respecting  the  Adm&sion  of 
Attorneys. 
1.  When  an  application  shall  be  made  to  one 

of  the  justices  of  this  court  to  obtain  an  allow- 
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ance  of  time  spent  in  the  pursuit  of  classical 
studies,  pursuant  to  the  second  rule  of  the 
court,  the  evidence  of  classical  studies  shall  be 
as  follows : 

1.  A  diploma  conferring  the  degree  of  Bach- 
elor of  Arts  by  any  incorporated  college,  will 
be  received  as  evidence  of  four  years'  classical 
studies. 

2.  If  a  diploma  cannot  be  produced,  an  affi- 
davit of  the  teacher  or  teachers  with  whom  th& 
student  has  pursued  his  studies,  stating  the 
time  spent  and  the  studies  pursued,  with  a 
specification  of  the  books  used. 

8.  If  the  teacher  be  dead  or  absent  from  the 
country,  so  that  his  affidavit  cannot  be  ob- 
tained, then  the  affidavit  of  the  student  him- 
self may  be  produced,  stating  such  death  or  ab- 
sence, and  also  the  time  spent  with  his  teacher 
or  teachers,  and  the  books  studied  by  him 
under*  each  teacher. 

4.  When  the  applicant  has  no  diploma,  an 
affidavit  shall  be  produced  stating  the  qualifi- 
cations of  the  teachers ;  time  spent  in  study 
without  the  aid  of  a  competent  teacher  will  not 
be  allowed. 

5.  Any  time  spent  in  those  studies  which  are 
usually  taught  in  common  schools,  and  com- 
pose an  ordinary  English  education,  including 
English  grammar,  arithmetic  and  geography, 
cannot  be  allowed  as  devoted  to  classical  stud- 
ies. 

6.  In  every  case  it  must  be  shown,  by  affi- 
davit, that  the  studies  were  pursued  after  the 
student  attained  the  age  of  fourteen. 

7.  Attorneys  are  particularly  required  to 
give  all  necessary  information  to  clerks  who 
enter  their  offices,  and  to  prepare  their  papers 
for  presentment  to  one  of  the  justices  of  this 
court. 

8.  The  time  of  clerkship  will  hereafter  be 
calculated  by  the  calendar  year,  and  not  by 
terms. 

*II.  Ordered,  That  when  a  regular  [*42& 
notice  of  motion  has  been  given  for  any  spe- 
cial term  of  this  court ;  if  for  any  cause  such 
term  shall  not  be  held,  such  motion  shall  stand 
over  of  course  until  the  next  special  term, when 
it  may  be  brought  on  without  further  notice. 

IN  SUPREME  COURT,  7th  February,  1882.1 

Ordered,  That  all  causes  orignating  in  a  jus- 
tice's court,  and  brought  into  this  court,  either 
on  certiorari  or  by  writ  of  error  to  any  Court 
of  Common  Pleas,  shall  hereafter  be  submitted 
on  written  points  or  briefs. 

1.— Published  out  of  the  chronological  order,  for 
the  information  of  the  Bar. 
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429*]  *THE  PEOPLE,  ex  rel.  J.  MUSGROVE, 

v. 
THE  NEW  YORK  C.  P. 

To  a  return  to  a  mandamus,  a  relator  is  not  al- 
lowed to  demur  specially ;  if  dissatisfied  with  the 
return,  he  may  obtain  a  further  or  supplementary 
return. 

MANDAMUS.  The  relator  having  obtained 
an  alternative  mandamus,  commanding 
the  judges  of  the  C.  P.  of  N.  Y.  to  sign  and  seal 
a  bill  of  exceptions  which  had  been  tendered 
to  them,  or  to  show  cause,  the  judges  made 
return  that  they  refused  to  seal  the  bill  with- 
out the  same  should  contain  all  the  evidence 
relating  to  the  matters  of  law  therein  excepted 
to,  and  which  they  alleged  the  bill  did  not  con- 
contain.  To  this  return  the  relator  demurred 
specially,  that  in  the  return  it  is  not  alleged 
that  the  bill  does  not  contain  all  the  evidence 
material  and  necessary  to  present  the  question 
of  law  raised  by  the  bill.  A  motion  was  now 
made  on  behalf  of  the  judges  of  the  C.  P.  to 
set  aside  the  demurrer,  on  the  ground  that  no 
demurrer  can  be  put  in,  in  such  cases. 
Mr.  D.  Lord,  Jr.,  for  the  motion. 
43O*]  *Mr.  A.  S.  Garr,  contra,  citing  8 
€ow.,  123;  1  Wend.,  421;  5  Id.,  103. 

By  the  Court,  Sutherland,  J.  The  motion 
must  be  granted.  This  court  will  not  permit 
subordinate  tribunals  to  be  harassed  with  spe- 
cial demurrers  to  returns  made  by  them.  If  the 
relator  is  dissatisfied  with  a  return  made,  con- 
ceiving it  to  be  evasive,  or  the  construction  of 
any  matters  alleged  in  it  to  be  of  doubtful 
•character,  upon  suggestion  of  its  insufficiency, 
a  further  or  supplementary  return  will  be 
ordered,  and  thus  the  rights  of  a  party  as  effect- 
ually protected  as  if  permitted  to  demur  spe- 
cially. 

Disapproved— 41  How.  Pr.t  164, 166. 
Cited  in-4  Denlo.  146. 


FARRINGTON  «.  8UYDAM. 

A  plaintiff,  after  notice  of  trial,  will,  on  applica- 
tion, bo  allowed  to  amend  his  declaration  by  chang- 
JIIR  the  venue,  on  paying  costs  of  motion  and  of 
former  plea  if  new  defense  be  Interposed. 


THE  plaintiff,  after  having  noticed  his  cause 
for  trial,  was  permitted  to  amend  the  dec- 
laration by  changing  the  venue,  on  paying  the 
cost  of  resisting  the  motion,  and  of  the  former 
plea,  if  a  new  defense  was  interposed. 
Cited  in— 19  Wend.,  649 ;  5  Hill,  558. 


THE  PEOPLE,  ex  rel.  RICHAKDSON, 

v. 
ONONDAGA  C.  P. 

A  defendant  in  error,  against  whom  there  is  judg- 
ment for  costs,  is  not  subject  to  arrest  or  imprison- 
ment, unless  liable  within  the  4th  section  of  the  Act 
to  Abolish  Imprisonment. 

Citation— Laws  of  1831,  p.  396. 

THE  COURT  decided  in  this  case  that  a  de- 
fendant in  error,  against  whom  there  was 
a  judgment  for  costs,  on  the  reversal  of  a  jus- 
tice's judgment,  removed  into  the  C.  P.  by 
certiorari,  was  within  the  provisions  of  the  1st 
section  of  the  "Act  to  Abolish  Imprisonment 
for  Debt,"  Laws  of  1831,  p.  396,  and  not  sub- 
ject to  arrest  or  imprisonment,  it  appearing 
that  *the  suit  in  which  the  judgment  [*431 
was  rendered  was  founded  upon  contract,  un- 
less it  was  shown  that  he  had  subjected  himself 
to  arrest,  within  the  provisions  of  the  4th  sec- 
tion of  that  Act. 

Distinguished— 4  Paige,  398. 

Cited  in-13  Wend.,  70 ;  5  Paige,  81 ;  8  Paige,  11 ;  18 
Abb.  Pr.,  156. 


RUSSELL  &  HALL  t>.  PACKARD. 

Discharge  from  Arrest  on  Insolvent's  Discharge. 

A  defendant  who  has  obtained  a  discharge  as  an 
insolvent  debtor  since  judgment  against  him,  and 
who  is  arrested  on  a  ca.  sa.  is  entitled  to  a  discharge 
from  arrest  on  production  of  his  insolvent  dis- 
charge. 

On  a  motion  of  this  kind,  the  court  will  not  in- 
quire into  the  regularity  or  validity  of  the  dis- 
charge. 

Citations— 1  Cai..  249 ;  9  Johns.,  259. 

THE  defendant  was  arrested  June  5,  1832, 
on  a  ca.  sa.  on  a  judgment  13  years  old. 
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He  applied  to  be  discharged  from  arrest  on  pro- 
ducing a  discharge,  as  an  insolvent  debtor, 
granted  to  him  in  1819,  after  the  entry  of  the 
judgment.  The  plaintiffs  attacked  the  regular- 
ity of  the  proceedings  in  obtaining  the  dis- 
charge and  the  validity  of  the  discharge  itself. 

By  the  Court,  Sutherland,  J.  The  court 
will  not,  on  a  motion  of  this  kind,  inquire  into 
the  regularity  of  the  proceedings,  nor  try  the 
validity  of  the  discharge  on  affidavit.  The 
plaintiff  may  resort  to  his  action  on  the  judg 
ment.  1  Cai.,  249  ;  9  Johns.,  259.  Let  the  de- 
fendant be  dischargedfrom  arrest. 

Limited— 7  Rob.,  237. 

Overruled— 3  Abb.  N.  S.,  333. 

Cited  in-21  Wend.  670;  5  Hill,  245;  6  Hill,  248,  n.;  1 
Barb.  Ch.,  350:  1  How.  Pr..  183;  7  How.  Pr..  86;  14 
Abb.  Pr.,  296;  3  Abb.  N.  S.,  336. 


CONST ANTINE  ET  AL.  v.  DUNHAM. 

Change  of  Venue — Affidavit — Contentsof. 

In  an  affidavit  to  found  or  resist  a  motion  for 
change  of  venue,  the  party  must  state  that  his  wit- 
nesses are  each  and  every  of  them  material,  and  that 
without  the  testimony  of  each  and  every  of  them, 
he  cannot  safely  proceed  to  trial. 

rpHE  plaintiffs  opposed  a  motion  to  change 
-L  the  venue;  they  outnumbered  the  witness- 
es on  the  part  of  the  defendant,  but  did  not 
state  that  without  testimony  of  each  and  every 
of  them  (i.  e.,  the  witnesses)  they  could  not 
432*1  safely  proceed  to  trial ;  *they  stated 
that  without  the  testimony  of  each,  but  omit- 
ted to  add  the  words  "and  every  of  them," 
they  could  not  safely  proceed  to  trial.  It  was 
objected  that  the  affidavit  was  not  in  compli- 
ance with  the  form  prescribed  by  this  court  in 
the  case  reported  as  Anon.,  3  Wend. ,425.  The 
objection  was  sustained  by  Mr.  Justice  Suth- 
erland, who  observed,  that  the  rule  in  re- 
spect to  these  affidavits  had  been  adopted  to 
prevent  prevarication,  and  to  avoid  discussions 
as  to  the  form  of  the  papers,  and  that,  in  his 
opinion,  it  should  be  rigidly  adhered  to. 

NOTE. — In  a  subsequent  case  in  which  the 
same  question  arose,  the  Chief  Justice,  who  was 
presiding  at  the  time,  made  a  similar  decision, 
saying,  that  in  consultation  it  had  been  deter- 
mined to  adhere  to  the  decision  in  3  Wend., 
above  cited. 

Cited  in-1  Hill,  669. 


WHITTLESEY  t>.  ZANE. 

Where  it  appears  from  a  bill  of  particulars  that 
the  damages  claimed  in  a  suit  in  the  C.  P.  ia  less  than 
$250,  a  certiorari  cannot  issue  to  remove  the  cause 
into  this  court. 

Citation— 3  Wend.,  425. 

A  MOTION  was  made  to  quash  a  certiorari. 
sued  out  to  remove  a  cause  from  a  C.  P. 
Court  into  this  court.  The  damages  claimed 
exceeded  $250,  but  the  plaintiff  had  furnished 
a  bill  of  particulars,  which  showed  that  the 
sum  demanded  was  less  than  $250.  The  court 
decided  that  the  bill  of  particulars  was  con- 
clusive evidence  of  the  amount  claimed,  and 
that  the  certiorari  must,  therefore,  be  quashed. 
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*BRADNER  [*433 

t>. 

THE  SUPERINTENDENT  OF  THE  POOR 
OF  THE  COUNTY  OF  ORANGE. 

A  common  law  certiorari  can  issue  only  when  al- 
lowed in  open  court,  except  when  issued  ex  deMto 
JustiticB. 

Citation-7  Wend.,  665. 

MOTION  to  quash  a  common  law  certiorari 
allowed  by  a  commissioner. 

By  the  Court,  Sutherland,  J.  The  motion 
must  be  granted.  Even  a  judge  of  this  court  in 
vacation  cannot  allow  such  a  cei-tiorari,  and  of 
course,  a  commissioner  has  not  the  power. 
Unless  such  certiorari  is  authorized  by  statute, 
its  issuing  can  be  only  by  order  of  the  court 
on  cause  shown,  except  when  it  issues  ex  debito 
justitue.  7  Wend.,  665,  and  cases  cited. 


BANK  OF  AUBURN  t>.  E.  &  G.  KNAPP. 

Practice  —  Commencement  of  Suit  against  Two 
Defendants. 

When  a  suit  against  two  defendants  is  intended  to 
be  commenced  by  the  filing  and  service  of  a  decla- 
ration, and  a  copy  of  the  declaration  is  served  upon 
only  one  of  the  defendants,  the  plaintiff  has  no  right 
to  enter  a  nolle  prosequi  as  to  the  other,  and  to  amend 
by  converting  his  declaration  into  a  declaration 
against  the  defendant  alone  who  had  appeared,  al- 
though the  suit  be  on  a  joint  and  several  promissory 
note. 

THE  suit  in  this  case  was  intended  to  have 
been  commenced  by  the  filing  and  service 
of  a  declaration  according  to  the  statute.  The 
plaintiffs  declared  on  a  joint  and  several  prom- 
issory note,  filed  their  declaration  as  against 
both  defendants,  and  served  a  copy  upon  E. 
Knapp,  one  of  the  defendants,  who  appeared 
and  pleaded  to  issue.  G.  Knapp  was  not  served 
with  a  copy  of  the  declaration  ;May  9, the  plaint- 
iffs entered  a  nolle  prosequi,  as  to  him,  and  en- 
tered a  rule  for  leave  to  amend  the  declaration, 
so  that  it  should  purport  to  be  against  E.  Knapp 
only,  amended  accordingly,  and  served  a  copy 
of  the  declaration  on  the  attorney  of  E.  Knanp, 
who,  *May  28,  put  in  a  plea  which  the  [*434 
plaintiffs'  attorneys  chose  to  consider  a  nullity, 
and  June  22,  entered  the  defendants'  default. 
The  defendants  moved  to  set  the  same  aside. 
The  Court  granted  the  motion,  holding  that 
the  nolle  prosequi  as  to  G.  Knapp,  was  a  discon- 
tinuance of  the  original  suit ;  that  the  plaintiff 
had  no  right  to  amend  his  declaration  by  con- 
verting it  into  a  declaration  against  the  defend- 
ant who  had  appeared,  and  that  the  plea  to  the 
amended  declaration  not  having  been  accepted, 
but  on  the  contrary  having  been  treated  as  a 
nullity,  could  not  be  considered  as  an  appear- 
ance to  the  second  suit  (if  the  service  of  the 
amended  declaration  might  be  treated  as  the 
commencement  of  a  new  suit)  and,  consequent- 
ly, that  all  the  proceedings  on  the  part  of  the 
plaintiff  were  irregular  and  void. 


COMMISSIONERS    OF    HIGHWAYS    OF 
WARWICK 

c. 

THE  JUDGES  OF  THE  ORANGE  COUN- 
TY COURTS. 

On  a  motion  for  a  certiorari  in  open  court,  the 
party,  against  whom  the  proceeding  is  had.  is  not 
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allowed  to  controvert  the  allegations  of  the  party 
applying;  he  is  at  liberty  only  to  present  such  ques- 
tions of  law  as  in  this  stagelof  the  proceedings  prop- 
erly arise. 

ON  a  motion  for  a  certiorari  to  the  judges  of 
Orange  to  bring  up  an  adjudication  rela- 
tive to  a  road,  it  was  decided  that  the  allega- 
tions in  the  affidavit,  on  which  the  application 
was  founded,  could  not  be  controverted  by  the 
party  in  whose  favor  the  decision  was  made  ; 
that  he  could  only  be  heard  on  such  questions 
of  law  as  in  this  stage  of  the  proceedings  were 
proper  to  be  presented  to  the  consideration  of 
the  court. 

Cited  in— 5  N.  Y..  571 ;  5  How.  Pr.,  379. 
Overruled— 1  Hill,  195. 
Contra— 5  How.  Pr.  379. 


435*]  *CLARK  v.  WOOD  ET  AL. 

Suit  on  Joint  and  Several  Bond — Costs. 

In  a  suit  on  a  joint  and  several  bond  against  sev- 
eral defendants  who  defend  separately,  if  the 
plaintiff  settles  the  suit  with  one  or  more  of  the  de- 
fendants without  the  concurrence  of  the  others,  he 
is  liable  to  such  others  for  the  costs  of  the  defense, 
and  a  rule  will  be  granted  that  he  pay  such  coats, 
unless  he  proceed  to  the  trial  of  the  issues  joined 
with  such  defendants  or  consent  to  judgment  of 
discontinuance  with  costs. 

rpHE  plaintiff  commenced  a  suit  against 
JL  Wood  and  two  others  on  a  joint  and  sev- 
eral bond.  Wood  defended  separately.  The 
plaintiff  and  the  two  other  defendants,  after 
the  plaintiff  had  obtained  a  verdict,  which,  on 
the  application  of  Wood,  was  set  aside  and  a 
new  trial  ordered,  settled  the  suit.  Wood  did 
not  concur  in  the  settlement,  and  now  asked 
for  a  rule  that  the  plaintiff  pay  to  him  the  costs 
of  the  defense,  which  was  granted  by  the 
Court,  unless  the  plaintiff  proceed  to  the  trial 
of  the  issue  joined  between  him  and  Wood, or 
consent  that  judgment  of  discontinuance  be 
entered  against  him  with  costs,  in  case  he  has 
incapacitated  himself  by  the  settlement  from 
trying  the  cause. 

•  Cited  in— 12  Wend.,  202 ;  18  Wend.,  563. 


BOLTON  v.  LAWRENCE. 

Practice — Several  Executions  on  Same  Judgment 
to  Different  Counties — Poundage. 

Where  several  executions  are  issued  at  the  same 
time  to  different  counties  upon  the  same  judgment, 
and  satisfaction  is  made  upon  one  'execution,  the 
sheriff  of  every  other  county  to  whom  an  execu- 
tion is  Issued  and  who  has  levied  upon  property 
sutBcient  to  satisfy  the  same  is  entitled  to  pound- 
age, which  he  may  demand  from  the  plaintiff :  but 
he  cannot  levy  it  of  the  property  of  the  defendant. 

Citations— 1  Cal..  192;  4  Wend.,  479;  0  Wend..  536. 

SHERIFFS'  fees  on  execution.  Two  execu- 
O  tions  on  the  judgment  obtained  in  this 
cause  were  issued,  one  to  N.  Y.,  the  other  to 
Chenango.  The  sheriff  of  Chenango  was  di- 
rected to  levy  on  and  advertise  several  tracts 
of  land,  which  he  accordingly  did.  Previous 
to  the  day  of  sale,  the  sheriff  of  Chenango  was 
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informed  by  the  plaintiff's  attorneys  that  the 
amount  of  the  judgment  had  been  collected  by 
the  sheriff  of  *N.  Y. ,  on  the  execution  [*43& 
issued  to  that  county, and  was  told  that  he  (the 
sheriff  of  Chenango)  was  not  entitled  to  pound- 
age, or  if  entitled,  that  he  could  only  collect 
it  from  the  defendant  in  the  execution.  The 
sheriff  had  his  fees  on  the  execution  taxed  by 
a  commissioner,  who  allowed  him  $82.17  as 
poundage  on  the  execution.  A  motion  was- 
made  by  the  plaintiff  for  retaxation. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff,  in- 
sisted that  the  sheriff  of  Chenango,  not  having 
collected  any  part  of  the  judgment,  was  not 
entitled  to  poundage;  the  language  of  the  Re- 
vised Statutes  being,  that  for  collecting,  etc., 
he  shall  receive,  etc.,  2  R.  S.,  645,  which  is 
different  from  the  former  statute,  which  gave 
poundage  for  serving  an  execution,  directing, 
however,  that  it  should  be  taken  only  for  the 
sum  levied.  2  R.  L.,  19.  Under  the  former 
statute,  the  sheriff  might  be  entitled  to  pound- 
age after  levy,  although  he  did  not  collect  the 
money  ;  but  not  so  under  the  Revised  Statutes. 
If,  however,  the  sheriff  is  entitled  to  pound- 
age, he  cannot  call  upon  the  plaintiff  for  it, 
but  must  proceed  and  collect  it  from  the  prop- 
erty of  the  defendant.  A  plaintiff  is  now  ex- 
pressly authorized  by  statute  to  issue  execu- 
tions at  the  same  time  to  sheriffs  of  different 
counties,  2  R.  S.,  364,  sec.  6  ;  and  the  fees  al- 
lowed for  the  service  of  an  execution  may  be 
be  collected  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  therein  directed 
to  be  levied,  2  R.  S.,  645.  If,  then,  a  party 
may  at  the  same  time  issue  executions  to  dif- 
ferent counties,  and  if  the  right  to  poundage 
attaches  in  the  sheriff  of  each  county  to  whom 
an  execution  issues  and  in  whose  bailiwick  the 
defendant  has  property  sufficient  to  satisfy  the 
execution,  what  is  to  prevent  the  sheriff  from 
proceeding  to  collect  his  fees  out  of  the  prop- 
erty of  the  defendant,  and  why  should  a  plaint- 
iff be  subjected  to  an  absolute  loss,  when  by 
positive  enactment  he  is  entitled  to  recover  not 
only  the  costs  of  his  suit,  but  the  fees  allowed 
for  services  therein.  2  R.  S.,  613,  sec.  4. 

Mr.  H.  Vanderlyn,  contra. 

*By  the  Court,  Sutherland,  J.  [*437 
The  Revised  Statutes  have  not  altered  the  law 
as  to  the  right  of  the  sheriffs  to  poundage  in 
a  case  like  the  present.  The  provision  on 
this  subject  is  substantially  the  same  as  it  was 
in  the  former  statutes,  and  under  them  it  has 
been  uniformly  held  since  HildretJi  v.  Elliot,  1 
Cai.,  192, that  after  a  levy  of  an  execution  and 
satisfaction  of  the  judgment,  the  sheriff  is  en- 
titled to  poundage,  although  he  do  not  sell  the 
property  levied  upon.  Nor  does  the  statute 
authorizing  the  plaintiffs  to  issue  executions  to 
different  counties  at  the  same  time, change  the 
law  from  what  it  was  before  ;  a  plaintiff  al- 
ways had  the  right  to  do  so, subject  to  the  peril 
of  paying  sheriff's  fees  upon  every  execution 
except  that  upon  which  the  money  was  actual- 
ly collected.  The  motion  for  retaxation  is  de- 
nied. 4  Wend.,  479  ;  6  Id.,  586. 

Cited  in-17  Wend..  15 ;  56  N.  Y.,  284  ;  68  N.  Y.,590; 
29  How.  Pr..  3 ;  46  How.  Pr.,  494;  12  Abb.  N.  8..  389  ; 
1  Sheld.,  2»5 ;  5  Daly,  129 ;  43  Cal.,  380 ;  47  Am.  Dec.,. 
119  (10  Mo.,  338). 

WEND.  9. 
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GRAZEBROOK 

v. 
M'CREEDIE  &  E.  SENIOR. 

A.  CARRICK  ET  AL.  v.  SAME. 

Practice  —  Stay  of  Proceedings  —  Judgment  on 
Cognovit  by  Attorney  as  of  Two  Partners, 
Employed  by  Only  One  —  Violation  of  In- 
junction of  Court  of  Chancery. 

A  judgment  entered  on  a  cognovit  given  by  an  at- 
torney of  this  court  as  the  attorney  of  two  part- 
ners, when  in  fact  he  was  employed  by  only  one  of 
them,  on  whom  a  declaration  had  been  served,  and 
the  other  was  wholly  ignorant  of  the  commence- 
ment of  any  suit,  will  not  be  set  aside  as  unduly 
entered,  where  all  fraud  and  collusion  between  the 
parties  is  denied,  and  there  is  no  allegation  that  the 
attorney  giving  the  cognovit  is  irresponsible. 

The  court  will,  however,  in  such  case,  stay  the 
proceedings  on  the  judgment,  and  permit  the  party 
complaining  to  put  in  a  plea  and  contest  the  validi- 
ty of  the  demands  of  the  plaintiff. 

Where  such  judgment  was  confessed,  in  violation 
of  an  injunction  of  the  Court  of  Chancery,  this 
court  refused  to  set  it  aside  on  that  ground,  leav- 
ing it  to  that  court  to  vindicate  its  own  authority. 

Citations— 1  Wend..  311,  336 ;  9  Johns.,  285  ;  2  Cai. 
264  ;  6  Johns.,  396  ;  6  Wend.,  514 ;  3  Ball.,  331 :  12. 
Serg.  &  B..  343. 

a EPTEMBER  8,  last,  M'Creedie,  one  of  the 
O  above  defendants,  filed  a  bill  in  chancery 
against  E.  Senior,  the  other  of  the  above  de- 
fendants, and  one  R.  Senior,  alleging  that 
they  were  his  copartners  in  trade,  charging 
them  with  having  fraudulently  removed  goods 
belonging  to  the  firm,  with  the  intent  of  de- 
priving some  of  the  creditors  of  the  firm  of 
their  just  claims,  and  praying  an  injunction 
restraining  them  from  removing  goods, collect- 
ing debts.etc.  ,and  asking  for  the  appointment 
of  a  receiver.  On  the  same  day  an  injunction 
438*]  *was  granted,  but  so  modified  that  E. 
Senior  was  permitted  to  act  with  M'Creedie  in 
the  sale  of  the  goods  by  retail.  Sep.  10,  suits 
were  commenced  by  the  plaintiffs  against 
M'Creedie  and  E.  Senior,  by  the  filing  of  decla- 
rations, copies  of  which  were  served  on  E.  Sen- 
ior, but  not  on  M'Creedie.  E.  Senior  took  the 
declaration  served  on  him  to  E.  T.  Martin,  an 
attorney  of  this  court,  told  him  that  there  was 
no  defense  to  the  actions,  and  directed  him  to 
give  cognovits,  which  he  accordingly  did  as  at- 
torney for  both  defendants.on  being  furnished 
by  E.  Senior  with  the  amounts  due  to  the  plaint- 
iffs. The  cognovits  were  delivered  to  the  plaint- 
iffs' attorney,  who, on  the  same  Sep.  10,  entered 
judgments  thereon  and  issued  executions, 
which  were  levied  on  the  goods  of  the  firm;  one 
execution  being  for  the  sum  of  $1,021.98,  and 
the  other  for  $8,252.45.  M'Creedie  made  a  mo- 
tion to  set  aside  the  judgments  and  executions, 
on  an  affidavit  stating  that  the  cognovits  had 
been  given  without  his  knowledge  or  approba- 
tion ;  that  the  first  intimation  he  had  of  any 
suits  having  been  commenced  was  the  levy  un- 
der the  executions  ;  that  though  Grazebrook 
was  a  creditor  of  the  firm,  the  debt  due  to  him 
did  not  exceed  $2,000  ;  and  that  although 
Messrs.  Carricks  were  also  creditors,  the  amount 
due  to  them  did  not  exceed  $1,000.  He  stated 
his  belief  that  the  judgments  were  confessed 
by  collusion  with  the  plaintiffs  to  give  them  a 
preference,  with  knowledge  on  the  part  of  the 
plaintiffs  of  the  proceedings  in  chancery,  and 
knowledge  on  the  part  of  ^their  attorney  that 
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the  cognovits  were  unauthorized  by  him;  that 
E.  Senior  and  R.  Senior  are  the  agents  of  Graze- 
brook,  who  resides  abroad.  In  opposition  to 
the  motion,  E.  and  R.  Senior  made  affidavit 
that  the  amounts  confessed  were  justly  due  to 
the  plaintiffs,  that  there  was  no  collusion  be- 
tween them,  or  any  agreement  that  judgments 
should  be  confessed  ;  one  of  the  Carricks  also 
made  affidavit  that  he  directed  the  suit  in  favor 
of  his  firm  to  be  commenced, and  had  no  knowl- 
edge of  the  subsequent  proceedings  ;  the  part- 
ners of  the  attorney  for  the  plaintiffs  (who  in 
the  absence  of  the  attorney  conducted  the  pro- 
ceedings), swore  that  the  cognovits  were  given 
without  any  collusion  or  arrangement  with  E. 
Senior  ;  and  Martin,  the  attorney  who  gave 
the  cognovits,  also  *deniedall  collusion,  [*439 
or  arrangement,  or  understanding  with  the 
plaintiffs  or  their  attorney  or  counsel.  The 
motion  was  argued  by, 

Mr.  H.  Maxwell,  for  the  defendant 
M'Creedie. 

Mr.  S.  A.  Foot,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  fact  of 
collusion  and  fraud  is  fully  denied  by  the  affi- 
davits on  the  part  of  the  plaintiffs.  The  prin- 
cipal question  arising  in  the  case  is,  whether 
one  partner  has  power  to  employ  an  attorney 
for  all  the  co-partners  not  brought  into  court, 
and  whether  a  judgment  confessed  by  such  at- 
torney is  regular. 

It  is  a  general  rule  that  each  partner  has  au- 
thority to  make  contracts  relating  to  the  part- 
nership, and  to  dispose  of  the  partnership 
property  in  the  regular  course  of  business; 
but  it  is  a  well  settled  that  one  partner  cannot 
bind  his  copartner  by  deed  without  authority 
by  deed,  or  without  his  presence  and  assent  at 
the  time  of  execution;  and  the  reason  assigned 
is,  that  if  he  had  that  power,  he  might  incum- 
ber  the  real  estate  of  the  copartner.  1  Wend., 
326,  and  cases  cited.  Nor  can  he  confess  a 
judgment  by  bond  and  warrant  of  attorney,  9 
Johns.,  285;  2  Cai.,  254;  and  in  pursuance  of 
the  same  principle,  it  was  decided  in  Wakeman 
v.  French,  1  Wend.,  311,  that  one  partner  can- 
not confess  a  voluntary  judgment,  which  will 
be  obligatory  upon  his  copartner,  without 'a 
suit  regularly  instituted  against  both,  and  both 
actually  or  by  operation  of  law  brought  into 
court.  Where  a  capias  is  issued  against  all  the 
partners  and  served  upon  one,  the  plaintiff 
may  by  virtue  of  the  statute  proceed  against 
all ;  but  a  voluntary  judgment  confessed  out 
of  court  was  held  in  that  case  valid  only  against 
the  partner  who  confessed  the  judgment,  and 
that  it  was  an  extinguishment  of  the  partner- 
ship debt.  That  case  is  in  some  of  its  features 
like  the  present ;  a  capias  was  issued  in  that 
case  returnable  out  of  term,  and  service  admit- 
ted by  one  partner.  Here  declarations  were 
served  on  one  partner,  and  service  admitted  by 
him  to  be  good.  In  neither  was  there  in  fact  a 
suit  regularly  commenced.  Had  Senior  in  this 
*case  confessed  in  person  a  judgment  [*44O 
by  cognovit,  signed  by  himself,  the  case  would 
have  been  precisely  similar  in  principle  to  the 
case  of  Wakeman  v.  French ;  it  would  have 
been  a  voluntary  confession  by  one  partner, 
and  valid  as  to  him,  but  void  as  to  his  partner. 
In  this  case  Senior  did  not  do  so,  but  employed 
an  attorney,  and  (as  is  stated  by  both  Senior 
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and  Martin)  authorized  him  to  confess  judg- 
ments. At  first  blush,  it  seems  strange  that  that 
can  be  done  indirectly  which  cannot  be  done 
directly  ;  and  it  would  seem  that  the  same 
course  of  reasoning  which  led  to  the  conclu- 
sion that  a  judgment  confessed  by  Senior  him- 
self would  have  been  void  against  M'Creedie, 
should  also  pronounce  that  void  confessed  -by 
the  attorney  ;  but  here  we  are  met  by  the  case 
of  Denton  v.  Noyes,  6  Johns.,  296,  where  this 
court  refused  to  set  aside  the  judgment,  though 
it  appeared  the  attorney  had  confessed  a  judg- 
ment in  vacation  without  any  authority  from 
the  defendant.  So  far  as  the  defendant  M'Cree- 
die is  concerned,  this  case  is  like  that  of  Den- 
ton  v.  Noyes.  The  attorney,  Mr.  Martin,  has 
confessed  a  judgment  as  his  attorney,  but  in 
fact  without  any  authority  to  do  so.  In  Denton 
v.  Noyes,  the  court  said,  "  the  judgment  in  this 
case  is  regular  upon  the  record."  So  it  is  here. 
It  is  there  said  :  "If  the  attorney  has  acted 
without  authority,  the  defendant  has  his  rem- 
edy against  him  ;  but  the  judgment  is  still  reg- 
ular, and  the  appearance  entered  by  the  attor- 
ney without  warrant  is  a  good  appearance  as 
to  the  court."  The  same  is  true  in  this  case. 
There  the  court  refused  to  interfere  by  setting 
aside  the  judgment,  because  it  did  not  appear 
that  the  attorney  was  irresponsible  ;  nor  is  that 
fact  alleged  here.  In  Meacham  v.  Dudley,  6 
Wend.,  514,  this  court  did  interfere  and  set 
aside  a  default,  because  the  party  injured  was 
remediless  in  that  respect,  the  attorney  being 
insolvent.  In  Denton  v.  Noyes,  the  court  said: 
"  If  there  had  been  any  collusion  between  the 
plaintiffs  and  the  attorney  for  the  defendant, 
it  would  have  altered  the  case  ;"  in  this  case, 
though  collusion  is  alleged,  it  is  fully  denied. 
In  that  case  the  court  said  that  the  plaintiff 
was  as  innocent  as  the  defendant,  and  had 
waited  the  usual  time  after  the  commencement 
of  the  suit  before  a  cognovit  was  given,  repos- 
ing upon  an  appearance  by  a  regular  attorney; 
441*]  in  this  *case  there  had  been  no  delay, 
but  on  the  contrary  unusual  precipitancy.  The 
agent  of  Grazebrook  the  plaintiff,  and  his  coun- 
sel, and  the  counsel  of  the  other  plaintiffs  who 
directed  all  the  proceedings  in  the  absence  of 
his  partner,  the  attorney  on  record,  had  no 
reason  to  believe  that  M'Creedie  would  confess 
a  judgment,  yet  there  was  no  communication 
between  him  or  the  plaintiffs,  and  the  defend- 
ant's attorney,  Mr.  Martin,  who,  not  knowing 
of  any  disagreement  between  the  partners, 
acted  innocently,  though  unadvisedly  in  con- 
fessing the  judgment.  It  was  what  the  plaint- 
iffs desired,  but  it  does  not  appear  to  have  been 
effected  by  their  procurement.  In  Denton  v. 
Noyes  the  court  permitted  the  plaintiff  to  retain 
his  lien  and  the  preference  which  he  had  ac- 

auired  over  other  creditors,  but  permitted  the 
efendant  to  contest  the  validity  of  the  claim. 
The  same  should  be  done  in  this  case.  This 
gives  the  defendant  M'Creedie  all  he  can  ask, 
and  it  is  M'Creedie  alone  we  can  consider  as 
making  this  motion,  although  it  may  be  for  the 
benefit  of  other  creditors,  who  are  not  judg- 
ment creditors  but  creditors  at  large  and,  there- 
fore, not  entitled  to  appear  in  court  and  con- 
test the  judgment  in  this  case.  Although  the 
rule  adopted  in  Denton  v.  Noyes  may  be  in  some 
coses  hard  in  its  operation,  it  has  been  long  es- 
tablished, and  has  not  been  departed  from  by 
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this  court ;  it  has  also  been  adopted  in  Pa. 
That  one  partner  may  employ  an  attorney  for 
all  the  partners  in  their  absence,  was  decided 
by  the  Supreme  Court  of  the  U.  S.  in  Hills  v. 

>ss,  3  Dall.,  331,  and  that  one  partner  may 
refer  to  arbitration,  has  been  held  in  Pa.,  in 
Taylor  v.  Coyell,  12  Serg.  &  R.,  243.  There  are 
considerations  applicable  to  an  appearance  by 
an  attorney,  which  do  not  apply  when  the 
question  is  whether  one  partner  can  confess 
for  another,  which  are  stated  in  Denton  v. 
Noyes. 

In  the  case  of  Wakeman  v.  French,  the  mo- 
tion was  made  by  a  judgment  creditor  having- 
a  conflicting  execution,  and  the  question  there 
was  between  judgment  creditors.  Here  it  is 
simply  between  the  plaintiffs  and  the  defend- 
ant, and  therefore  the  same  rule  should  be 
adopted  as  in  Denton  v.  Noyes,  leaving  the  de- 
fendant M'Creedie  to  his  remedy  against  his 
assumed  attorney,  who,  having  explained  his 
conduct,  *no  proceedings  are  necessary  [*442 
to  be  instituted  against  him  on  behalf  of  the 
court. 

That  the  plaintiffs  have  proceeded  contrary 
to  the  order  of  the  Court  of  Chancery,  is  not 
a  reason  for  vacating  the  judgments;  they  may 
be  punished  by  that  court  for  their  contumacy. 
Such  orders  have  been  regarded  as  matters  of 
excuse.  We  never  compel  a  party  to  proceed 
when  restrained  by  chancery,  nor  make  him 
pay  costs  ;  but  no  case  has  been  cited  to  show 
that  we  have  power  to  deprive  him  of  any  le- 
gal advantage  he  may  gain  by  such  proceed- 
ing. The  Court  of  Chancery  has  sufficient 
power  to  vindicate  its  authority. 

Whereupon,  the  Court  ordered  that  the 
defendant  M'Creedie  have  leave  to  plead  the 
general  issue,  with  notice  of  set-off,  or  any  spe- 
cial matter,  if  any  there  be,  which  could  b& 
pleaded  in  bar,  and  could  not  be  given  in  evi- 
dence under  the  general  issue,  within  10  days; 
in  the  meantime, all  further  proceedings  on  the 
part  of  the  plaintiffs  to  stay.  Independent  of 
such  plea,  the  plaintiffs  to  be  at  liberty  to  pro- 
ceed with  their  executions.  The  costs  of  the 
suits  and  of  this  motion  to  abide  the  further 
order  of  the  court. 

Cited  in— 10  Wend.,  631 ;  12  Wend.,  133 :  2  Edw.,290; 
Hoffm.,  526;  8  N.  Y.,65;  42  N.  Y.,39;  61  N.  Y.,  381  ; 
19  Hun,  575  ;  10  Barb.,  550';  13  Barb.,  661 ;  18  Barb,, 
391 ;  31  Barb.,  137  ;  3  How.  Pr.,  334  ;  7  How.  Pr.,  231 ; 
10  How.  Pr.,  307 ;  16  How.  Pr..  147,  209 ;  1  Abb.  Pr., 
174 ;  9  Abb.  N.  S.,  22 ;  1  Daly,  441 ;  43  Am.  Dec.,  485 
(4  Smed.  &  M.,  261). 


FORT  &  BARNHART  v.  FORT. 

An  attaching  creditor,  under  the  Absent  Debtor 
Act,  until  the  appointment  of  trustees,  cannot 
move  to  set  aside  a  judgment  alleged  to  have  been 
fraudulently  confessed  by  the  debtor. 

MR.  D.  GARDNER,  in  behalf  of  a  creditor 
who  had  sued  out  an  attachment  against 
the  property  of  the  defendant  as  an  absent 
debtor,  moved  to  set  aside  the  judgment  in  the 
above  cause  on  the  ground  of  its  having  been 
fraudulently  confessed. 

Mr.  H.  P.  Hunt,  for  the  plaintiff,  object- 
ed preliminarily  that  such  a  creditor,  until 
trustees  were  appointed,  was  not  entitled  to  be 
heard  on  such  a  motion,  and  cited  20  Johns., 
296. 
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The  objection  was  sustained  by  the  Court, 

and  the  motion  dented. 

Cited  In— 19  How.  Pr.,  396 ;  11  Abb.  Pr.,  221. 


443*]  *PATCHIN  v.  PARKHURST. 

Treble  costs  means  common  costs  and  75  per  cent 
added  thereto. 

MR.  J.  HARRIS  moved  for  relaxation  of 
costs.  The  defendant  was  entitled  to  tre- 
ble costs,  but  the  taxing  officer  instead  of  as- 
certaining the  amount  by  adding  to  the  com- 
mon costs  75  per  cent.,  had  trebled  the  amount 
of  the  common  costs,  and  taxed  the  bill  accord- 
ingly. He  cited  2  R.  8.,  617,  sec.  24,  and  Tidd 
Pr.  ch..  40,  tit.  Costs,  903. 

By  the  Court.  Until  the  Revised  Statutes, 
the  practice,  it  is  believed,  has  been,  where  a 
party  was  entitled  to  recover  double  or  treble 
costs,  to  double  or  treble  the  amount  of  the 
common  costs,  and  certify  the  bill  according- 
ly. The  Legislature  have  now  defined  what 
they  mean  by  allowing  double  costs,  viz. :  the 
common  costs  and  one  half  thereof  in  addition, 
adopting  the  mode  of  computation  common  in 
England.  The  same  principle  applied  to  treble 
costs,  entitles  the  party:  1.  To  common  costs. 
2.  To  half  of  these  and  then  half  of  the  latter, 
or  75  per  cent,  added  to  the  common  costs. 
There  must,  therefore,  be  a  relaxation  in  this 
cause. 

Cited  in-15  Abb.  N.  8.,  136;  34  N.  J.  L.,  531 ;  22 
Mich.,  20. 


ROWAN  v.  MERRITT  &  PORTER. 

Where  there  is  an  Interlocutory  order  for  a  bill  of 
particulars,  and  that  in  the  meantime  all  proceed- 
ings stay,  and  a  peremptory  order  be  subsequently 
made,  the  plaintiff  cannot  proceed  in  the  suit  until 
he  delivers  the  bill :  the  defendant  is  not  bound  to 
serve  the  final  order. 

riTHE  defendants  obtained  an  order  for  the 
J-  plaintiff  to  show  cause  why  he  should  not 
deliver  a  bill  of  particulars,  and  that  in  the 
meantime  all  proceedings  on  the  part  of  the 
plaintiff  stay.  A  peremptory  order  was  sub- 
sequently granted,  but  the  defendants  not  serv- 
ing it  upon  the  plaintiff,  he  entered  their  de- 
444*]  fault  *for  not  pleading,  which  was  now 
moved  to  be  set  aside  as  irregularly  entered. 

By  the  Court.  The  default  was  irregu- 
larly entered  ;  the  defendants  were  not  bound 
to  serve  the  peremptory  order  for  any  purpose 
but  to  non  pros,  the  plaintiff.  The  portion  of 
the  original  order  that  in  the  meantime, all  pro- 
ceedings on  the  part  of  the  plaintiff  stay,  con- 
tinues and  is  operative  until  the  deWvery  of 
the  bill  of  particulars,  if  a  peremptory  order  be 
granted. 

Cited  in— 11  Wend.,  177. 


WARNER  v.  HARVEY. 

On  a  motion  for  a  commission  to  examine  wit- 
nesses, an  affidavit  of  merit*  is  necessary  only  when 
the  party  asks  for  a  stay  of  proceedings  until  the 
return  of  the  commission. 

ON  a  motion  for  a  commission  to  examine 
witnesses,  it  was  objected  that  the  defend- 
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ant  did  not  swear  to  a  good  and  substantial  de- 
fense, to  which  it  was  answered  that  the  party 
did  not  ask  for  a  stay  of  proceedings,  and 
that  in  such  case  he  need  not  swear  to  a  de- 
fense. 

By  the  Court.  An  affidavit  of  merits  on 
an  application  of  this  kind  is  not  necessary,  un- 
less the  party  asks  for  a  stay  of  proceedings 
until  the  return  of  the  commission. 


•OSBORNE  v.  LAWRENCE.  [*445 
Pleading — Demurrer —  Costs . 

Where,  to  a  declaration  containing  three  special 
counts,  and  also  the  common  money  counts,  tne  de- 
fendant demurred  specially  to  the  special  counts, 
and  pleaded  to  issue  on  the  common  counts,  and  the 
plaintiff  carried  down  his  cause  to  trial  on  the  issue 
of  fact,  and  obtained  a  verdict,  and  afterwards  the 
demurrer  was  decided  in  favor  of  the  defendant,  it 
was  held,  that  the  demurrer  being  special,  and  de- 
cided in  favor  of  the  defendant,  for  defects  of  form 
in  the  counts  demurred  to,  he  was  not  entitled  to 
costs  upon  such  judgment  in  his  favor. 

It  seems,  had  the  counts  demurred  to  been  held 
bad  in  substance.that  the  defendant  would  have  had 
his  costs. 

So,  also,  it  seems,  had  the  demurrer  embraced  the 
whole  cause  of  action,  the  defendant  would  have 
been  entitled  to  judgment  in  his  favor,  and  to  the 
costs  of  the  demurrer,  and  the  plaintiff  would  not 
have  been  entitled  to  the  costs  of  the  issues  of  fact. 

Citations— 1  Wend.,  277 ;  2  Wend.,  632,  639,  640  :  3 
Burr.,  1232 ;  2  Burr.,  753 ;  5  Wend.,  107 ;  2  R.  8.,  617, 
sec.  28. 

rpHE  declaration  in  this  case  contained  three 
JL  counts  upon  a  special  contract,  and  also 
the  common  money  counts.  The  defendant  de- 
murred specially  to  the  counts  upon  the  spe- 
cial contract,  and  pleaded  to  issue  upon  the 
other  counts.  Before  the  determination  of  the 
demurrers  the  plaintiff  carried  down  his  cause 
to  trial  upon  the  issues  of  fact  and  obtained  a 
verdict,  waiving  the  right  to  assess  contingent 
damages.  On  the  argument  of  the  demurrers 
judgment  was  given  for  the  defendant  for  de- 
fects in  the  form  of  the  counts  demurred  to, 
and  permission  granted  to  the  plaintiff  to 
amend.  The  plaintiff  did  not  avail  himself  of 
such  leave,  but  entered  judgment  upon  the 
verdict,  omitting  to  incorporate  in  his  record  a 
bill  of  exceptions  tendered  on  the  trial,  and 
signed  by  the  judge.  The  defendant  now  asks 
for  costs  on  the  demurrers,  and  that  the  record 
be  amended  by  inserting  such  costs  in  the 
same,  and  by  incorporating  the  bill  of  excep- 
tions. 

Mr.  J.  L.  Wendell,  for  the  defendant. 

Mr.  J.  Edwards,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Previous  to 
the  late  revision  of  the  statutes  the  rule  was 
settled  that  where  there  were  issues  *of  [*446 
fact  and  of  law  joined  upon  separate  counts  in 
the  plaintiff's  declaration,  if  the  plaintiff  pre- 
vailed upon  the  whole  record,  he  recovered 
costs  upon  the  issues  found  in  his  favor,  and 
did  not  pay  costs  upon  the  issues  of  law  found 
against  him.  1  Wend.,  277;  2  Id.,  632.  Where 
the  demurrer  goes  to  the  whole  cause  of  ac- 
tion, and  judgment  be  given  for  the  defendant 
thereon,  the  defendant  should  have  costs,  for 
the  plaintiff  should  not  try  his  issue  after  jude- 
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ment  against  him  upon  a  demurrer,  which  goes 
to  the  whole.  2  Burr.,  1232,  and  in  such  case, 
if  the  plaintiff  try  his  issue  of  fact,  and  recov- 
er before  the  determination  of  the  demurrer, 
if  the  demurrer  ( going  to  the  whole  cause  of 
action )  be  subsequently  determined  in  favor 
of  the  defendant,  he  is  entitled  to  judgment, 
with  costs  of  the  demurrer;  but  no  costs  of  the 
issue  of  fact  are  given  to  either  party  ;  not  to 
the  defendant,  because  the  issue  was  found 
against  him  ;  nor  to  the  plaintiff,  because  he 
unadvisedly  carried  down  his  issue  to  trial  be- 
fore the  decision  of  the  demurrer.  2  Burr., 
753.  These  cases  are  both  recognized  in  Wright 
v.  Williams,  2  Wend.,  639,  640;  and  upon  this 
latter  principle  was  decided  the  case  of  Sooth 
v.  Smith,  5  Wend.,  107.  There  the  plaintiff 
had  but  one  cause  of  action,  a  note;  he  inserted 
in  his  declaration  a  count  upon  the  note,  and 
also  the  money  counts  ;  issues  of  fact  were 
joined,  and  an  issue  of  law  to  the  plea  of  award 
and  satisfaction  to  the  count  on  the  note.  The 
plaintiff  took  a  verdict  upon  his  whole  issues 
in  fact  before  the  decision  of  the  demurrer, 
and  judgment  was  entered  upon  the  verdict ; 
but  judgment  upon  the  demurrer  being  given 
for  the  defendant,  and  going  to  the  whole 
cause  of  action,  the  plaintiff's  judgment  was 
set  aside,  he  having  no  cause  of  action.  In  the 
report  of  that  case  it  does  not  distinctly  ap- 
pear that  the  plaintiff  recovered  upon  his 
money  counts  by  producing  and  proving  the 
very  note  counted  on,  and  as  to  which  we  ad- 
judged there  had  been  a  good  award  and  satis- 
faction ;  but  such  was  the  fact  and,  therefore, 
it  was  said  that  the  plaintiff  went  to  trial  at  his 
peril,  before  the  demurrer  was  decided  ;  that 
is,  the  peril  of  losing  his  verdict,  if  the  demur- 
rer should  be  decided  against  him.  That  de- 
cision is  applicable  only  when  the  demurrer 
goes  to  the  whole  cause  of  action.  In  the  case 
now  under  consideration  the  demurrer  did  not 
447*]  *go  to  the  whole  cause  of  action.  The 
counts  in  the  declaration  which  were  adjudged 
to  be  bad  in  point  of  form,  were  counts  upon  a 
special  contract  ;  the  counts  upon  which  the 
plaintiff  had  a  verdict  are  general  counts,  and 
as  I  understand,  he  recovered  on  the  ground 
that  the  special  contract  had  been  rescinded. 
The  demurrer  did  not  embrace  that  cause  of 
action  and,  consequently,  the  plaintiff  recov- 
ers upon  the  whole  record;  he  is  therefore  en- 
titled to  his  costs  upon  his  verdict,  and  pays 
no  costs  to  the  defendant  upon  the  demurrers, 
unless  the  law  is  altered  by  the  Revised  Stat- 
utes. By  those  statutes  it  is  enacted,  2  R.  S., 
617,  sec.  28  :  "  When  judgment  shall  be  ren- 
dered in  favor  of  a  defendant  upon  general 
demurrer  to  one  or  more  counts  in  a  declara- 
tion, and  the  plaintiff  shall  have  judgment  on 
other  counts,  on  demurrer,  on  verdict  or  by 
default,  the  defendant  shall  be  allowed  his 
costs  upon  such  judgment  in  his  favor."  This 
is  clearly  an  alteration  of  the  rule  as  previous- 
ly established, but  it  extends  only  to  judgments 
upon  general  demurrer.  It  is  true  that  every 
special  demurrer  contains  a  general  demurrer; 
and  had  this  cause  been  decided  upon  the 
ground  that  the  counts  demurred  to  were  de- 
fective in  substance,  the  defendant  would  have 
been  entitled  to  the  costs  of  the  demurrers.  The 
reason  of  the  statute  undoubtedly  is,  that  if  a 
plaintiff  thinks  proper  to  set  forth  an  insuffl- 
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cient  cause  of  action,  when  he  has  a  good  one, 
and  such  cause  of  action  is  demurred  to, the  de- 
fendant should  have  his  costs,  because,  pro 
tanto,  he  prevails.  But  this  claim  to  costs  does 
not  extend  to  formal  defects.  The  demurrer 
in  this  case  is  special,  and  was  decided  upon 
the  defects  of  form.  Had  the  defendant  not  de- 
murred, judgment  would  not  have  been  arrest- 
ed for  the  defects  specified  in  the  decision  of 
the  court. 

The  plaintiff  is  entitled  to  have  the  bill  of  excep- 
tions incorporated  in 01-  attached  to  the  record.and 
so  far  must  prevail  in  this  motion;  the  residue  is 
denied. 

Cited  in— 6  How.  Pr.,  114 ;  2  Abb.  Pr.,  461. 
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VAN  SCHAICK,  Administrator,  etc. 
Practice — Costs  on  Default  of  Administrator. 

In  a  suit  against  an  administrator  who  suffers  a 
default,  costs  cannot  be  taxed  without  leave  of  the 
court ;  nor  can  an  execution  issue  until  an  account 
is  rendered  by  the  administrator,  or  an  order  for 
execution  obtained  from  the  surrogate. 

On  motion  to  set  aside  a  judgment  for  costs  irreg- 
ularly entered,  the  court  will  not  hear  an  affidavit 
of  unreasonable  delay,  etc.;  such  facts  must  be 
shown  before  entry  of  the  judgment. 

Citations— 2  R.  S.,  88,  sec.  32;  90,  sec.  4;  5  Wend.,  74. 

THE  defendant,  sued  as  an  administrator, 
suffered  a  default,  and  the  plaintiff  taxed 
costs  against  him  without  obtaining  an  order 
of  the  court,  entered  judgment  and  issued  an 
execution,  without  previous  leave  from  the 
surrogate,  and  before  the  settlement  of  the  de- 
fendant's accounts  as  administrator.  The  de- 
fendant moved  to  set  aside  the  judgment  and 
execution.  The  plaintiff  read  an  affidavit  tor 
the  purpose  of  showing  unreasonable  delay  in 
payment. 

By  the  Court,  Nelson,  /.  Executors  and 
administrators  are  not  liable  to  costs,  unless  it 
appear  that  the  demand  of  the  plaintiff  has 
been  unwarrantably  resisted  or  neglected,  or 
that  the  executor  or  administrator  has  refused 
to  submit  the  matter  to  referees,  2  R.  S.,  90, 
sec.  41  ;  and  such  facts  must  be  shown  to  the 
court  before  judgment  for  costs  be  signed,  5 
Wend.,  74,  and  Will  not  be  listened  to  in  op- 
position to  a  motion  to  set  aside  a  judgment 
entered  without  leave,  as  the  defendant  has 
the  right  to  be  heard  on  such  question.  Had 
the  judgment  been  duly  entered,  the  execution 
issued  improperly,  as  by  the  provisions  of  the 
statute  on  this  subject  no  execution  can  issue 
upon  a  judgment  against  an  executor  or  ad- 
ministrator until  an  account  of  the  adminis- 
tration shall  have  been  rendered  and  settled, 
or  an  order  for  that  purpose  shall  have  been 
obtained  from  the  surrogate.  2  R.  S.,  88,  sec. 
32. 

The  judgment  and  execution  are  both  irregular, 
and  must  be  set  aside. 

Cited  in— 17  Wend.,  560;  18  Wend.,  069 ;  22  Wend., 
573  ;  88  N.  Y.,  509  :  4  How.  Pr.,  218,  253  ;  6  How.  Pr., 
79 ;  12  How.  Pr.,  304,  392;  2  Abb.  Pr.,  438 ;  5  Sandf .,  395. 
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449*]  *TAYLOR,  an  Infant,  who  sued  by 
Guardian, 

VANDERVOORT. 

Costs  of  a  former  suit  ia  another  court  must  be 
paid,  or  proceedings  will  be  stayed;  and  that  though 
suit  here  be  by  guardian,  and  he  a  different  person 
from  the  guardian  in  the  other  court. 

MOTION  to  stay  proceedings  until  the  costs 
of  a  former  suit  prosecuted  by  the  plaint- 
iff by  another  person  than  the  one  now  ap- 
pearing as  guardian  in  the  Superior  Court  of 
the  City  of  N.  Y.  It  was  objected  that  the 
•  court  would  not  compel  the  payment  of  costs 
in  a  suit  in  another  court,  and  that  the  present 
guardian  at  all  events  should  not  be  made  re- 
sponsible for  them,  but  the  Court  decided 
that  the  motion  must  be  granted. 
Cited  in-27  How.  Pr..  166 ;  8  W.  Dig.,  21. 


MUIR  t>.  DEMAREE. 

On  the  granting  or  denial  of  a  new  trial  by  a  cir- 
cuit judge,  a  rule  must  be  entered  to  give  such  ef- 
fect to  such  decision  at  the  next  term  after  the  der 
•  cision. 

An  appeal  from  such  decision  may  be  made  at  any 
time  within  8  days  after  the  entry  of  such  rule. 

THE  defendant  applied  to  the  circuit  judge, 
before  whom  this  cause  was  tried,  for  a 
new  trial  on  a  case  made,  which  was  argued 
in  July,  1832.  Aug.  22,  the  judge  tiled  his  de- 
cision denying  the  new  trial  at  the  clerk's  of- 
fice in  Geneva.  In  September  the  defendant 
appealed  to  this  court,  by  giving  notice  to  the 
plaintiff,  and  entering  into  the  bond  prescribed 
by  statute,  Laws  of  1832,  p.  188,  sees.  4,  7,  and 
in  October  Term  the  plaintiff  entered  judgment 
upon  the  verdict  in  his  favor,  which  the  de- 
fendant now  moved  to  set  aside  as  irregularly 
entered. 

By  the  Court,  Nelson,  J.  By  the  second 
•rule  established  by  this  court  at  the  last  May 
Term,  regulating  proceedings  in  cases  of  this 
kind,  the  decision  of  the  circuit  judge  is  re- 
quired to  be  filed  in  one  of  the  clerk's  offices 
of  this  court,  and  the  party  in  whose  favor  the 
decision  is  made  is  authorized  to  enter  such 
45O*]  *rule  to  give  effect  to  the  decision,  as 
in  like  cases  is  entered  upon  a  decision  of  this 
court :  such  rule,  however,  not  to  be  entered 
in  vacation.  The  rule  to  be  entered,  therefore, 
in  such  cases,  is  a  rule  granting  or  denying  a 
new  trial,  and  it  must  be  entered  in  term  time; 
and  within  8  days  thereafter,  that  is,  after  the 
entry  of  such  rule  the  party  intending  to  ap- 
peal must  execute  the  bond  required  by  the 
statute,  or  obtain  an  order  staying  the  proceed- 
ings. Such  is  the  purport  of  the  fourth  rule 
of  May  Term  last.  The  plaintiff's  attorney 
'Understood  the  limitation  of  8  days  to  run 
from  the  filing  of  the  decision,  instead  of  the 
entry  of  the  rule,  and  supposing  the  appeal 
out  of  season,  entered  judgment.  In  this  he 
erred.  The  appeal  was  in  season,  and  the 
judgment  must  be  set  aside. 

Cited  in— 9  Abb.  Pr.,  91. 


DONALDSON  v.  JACKSON. 

A  party  against  whom  a  motion  is  made,  object- 
ing to  its  being  granted  on  the  ground  of  short  no- 
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tice,  is,  notwithstanding,  entitled  to  costs  for  ap- 
pearing to  resist. 

So,  also,  a  party  is  entitled  to  like  cost*  for  ap- 
pearing at  a  general  term  and  resisting  a  motion 
which  should  have  been  made  at  a  special  term. 

rpHE  plaintiff  objected  preliminarily  to  amo- 
-L  tion  made  by  the  defendant,  that  short 
notice  had  been  given,  and  asked  costs  for  ap- 
pearing to  oppose.  It  was  said,  in  opposition, 
that  if  the  plaintiff  insisted  on  his  objection, 
he  was  not  entitled  to  costs,  because,  knowing 
the  notice  to  be  defective,  he  was  not  bound 
to  appear.  But  by  the  Court,  he  might  think 
it  prudent  to  appear,  lest  by  inadvertence  the 
defect  in  the  notice  might  not  be  observed, 
and  the  motion  pass  against  him  ;  and  having 
appeared,  he  is  entitled  to  costs.* 
Cited  in— 18  Wend.,  578 ;  9  How.  Pr.,  576. 

1— Such, also,  is  now  the  settled  practice  of  the  court 
in  relation  to  non-enumerated  motions  noticed 
for  a  general  term,  which,  by  the  practice  of  the 
court,  can  be  made  only  at  a  special  term ;  the  party 
against  whom  the  motion  is  noticed,  has  a  right  to 
appear  and  object  that  the  motion  cannot  be  heard 
at  a  general  term,  and  is  allowed  costs  for  such  ap- 
pearance. 


*BANK  OF  THE  UNITED  STATES  [*45 1 

STRONG. 

Costs  on  a  motion  to  consolidate  suits  will  be 
granted,  if  the  motion  prevails. 

THE  defendant  moved  to  consolidate  two 
suits  prosecuted  against  him  on  promis- 
sory notes.     The  motion  was  granted,  and  the 
defendant  asked  for  costs  of  motion. 

By  the  Court,  Nelson,  J.  It  has  not  been 
usual  to  allow  costs  on  such  motions  and,  there- 
fore, none  will  be  granted  in  this  case.  But, 
for  the  future,  costs  will  be  granted  where  a 
rule  for  consolidation  is  ordered,  unless  a  sat- 
isfactory reason  is  shown  for  bringing  two 
suits,  where  the  whole  demands  might  have 
been  embraced  in  one  suit. 
Cited  in— 19  Wend.,  23. 


WILLIAMS  v.  FELLOWS. 

The  venue  will  be  changed  from  Albany  to  Rens- 
selaer,  notwithstanding  the  proximity  of  the  places 
of  trial. 

THE  defendant  moved  to  change  the  venue 
from  Albany  to  Rensselaer,  on  the  ground 
of  his  witnesses  residing  in  Troy.  It  was  ob- 
jected that  the  distance  between  the  court- 
houses being  so  very  inconsiderable,  the  mo- 
tion ought  not  to  be  granted.  It  was,  however, 
granted. 


NEWCOMB  t>.  JOHNSON. 

An  Inquest  at  the  circuit  can  regularly  be  taken 
out  of  its  order  on  the  calendar  only  at  the  opening 
of  the  court  in  the  morning,  and  previous  to  the 
trial  of  a  litigated  cause. 

A  MOTION  was  made  in  this  case  to  set 
A  aside  an  inquest  taken  at  the  circuit  in 
the  afternoon,  out  of  its  order  on  the  calendar, 
*the  court  having  been  in  session  in  the  [*452 
morning,  taken  a  recess,  and  again  proceeded 
to  business. 
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By  the  Court,  Savage,  Ch.  J.  The  inquest 
was  irregularly  taken,  and  is,  therefore,  set 
aside.  The  32d  general  rule  prescribes  that 
inquests  may  be  taken  out  of  their  order  on  the 
calendar  at  the  opening  of  the  court  on  any 
day  after  the  first  day  of  the  circuit ;  that  is, 
in  "the  morning  of  any  such  day.  One  object 
of  the  rule  is  that  parties  who  are  desirious  to 
attend  the  taking  of  inquests  shall  not  be 
obliged  to  be  in  constant  attendance.  This 
would  be  entirely  defeated,  were  plaintiffs  per- 
mitted to  take  inquests  at  any  time  when  the 
court  happened  to  go  in  after  a  recess  or  ad- 
journment. An  inquest  can  regularly  be  taken 
out  of  its  order  on  the  calendar  only  at  the 
opening  of  the  court  in  the  morning,  and  pre- 
vious to  the  court  proceeding  to  the  trial  of 
litigated  causes. 

Applied— 5  Redf .,  30. 


NICHOLS  t>.  CHAPMAN. 

Practice — Entry  of  Judgment  after  Death  of  De- 
fendants on  Warrant  of  Attorney  to  Confess — 
Effect — Time  allmned  Administrators  and  Ex- 
ecutors for  Payment  of  Debts  and  Legacies. 

A  judgment  on  a  warrant  of  attorney  to  confess, 
etc.,  may  be  entered  after  the  death  of  the  defend- 
ant, provided  it  be  entered  as  of  the  term  in  which 
he  dies,  if  the  death  happen  during  a  term  ;  and  if 
it  happen  during  a  vacation  that  it  be  entered  as  of 
the  term  immediately  preceding  the  death. 

Such  judgment,  however,  does  not  bind  the  real 
estate  of  the  deceased,  it  is  merely  a  debt  having  a 
preference,  to  be  paid  in  the  usual  course  of  admin- 
istration. 

Nor  can  execution  issue  upon  such  judgment,  or 
upon  any  other  judgment  where  the  defendant  dies 
after  judgment  and  before  execution,  until  one  year 
after  the  death  of  the  defendant. 

An  administrator  or  executor  cannot  be  com- 
pelled to  pay  debts  of  the  deceased  until  6  months 
have  elapsed  from  the  granting  of  letters  testamen- 
tary or  of  administration,  nor  can  the  payment  of 
legacies  or  distribution  be  decreed  until  12  months 
after  such  period. 

Citations— 1  Dunl.,  364  ;  3  P.  Wms.,  398,  399  :  6  T. 
R.,  368 ;  7  T.  R.,  20 ;  2  Str.,  1081 ;  2  Arch.,  14  ;  Grab. 
Pr.,  620;  1  Chit.,  707;  3  Cow.,  68;  1  Cow.,  740.  741;  2  R. 
8.,  87,  88.  89,  90;  116  sec.  18;  359,  sec.  7 ;  368,  sec.  27  ;  1 
R.  L.,  502.  sec.  8;  7  Wend.,  522;  6  Wend.,  554;  5  Wend., 
74, 

TN  May,  1832,  the  defendant  executed  a  bond 
-L  and"  warrant  of  attorney,  authorizing  the 
confession  of  a  judgment  in  the  penal  sum  of 
$10,000,  the  condition  of  the  bond  being  for 
the  payment  of  $5,000.  Aug.  10,  the  defendant 
died.  Aug.  20,  letters  of  administration  were 
granted  on  his  estate.  Oct.  11,  judgment  was 
453*]  *entered  upon  the  warrant  as  of  July 
Term  preceding,  the  death  of  the  defendant 
being  suggested  on  the  record,  and  Oct.  15  an 
execution,  tested  as  of  July  Term  and  return- 
able at  the  October  Term,  was  delivered  to  the 
sheriff  and  levied  on  the  property  of  the  de- 
ceased. Sep.  28,  the  administrators  paid  to  an 
agent  of  the  plaintiff  $1 ,000, taking  a  receipt  con- 
taining an  engagement  to  refund  if,  etc.  The 
administrators  now  apply  to  set  aside  the  judg- 
ment and  execution,  and  allege  that  there  are 
not  sufficient  assets  to  pay  debts. 

Mr.  H.  Bleecker,  for  the  motion,  cited 
Graham,  Practice,  620,  for  the  proposition  that 
in  no  case  will  the  court  allow  a  judgment  to 
be  entered  on  warrant  after  the  death  of  the 
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defendant;  in  which  he  is  supported  by  Arch- 
bold,  both  citing  2  Str.,  1081,  as  their  author- 
ity. But  if  the  judgment  could  regularly  be 
entered,  he  contended  that  under  the  provis- 
ions of  the  Revised  Statutes,  the  execution  had 
irregularly  issued. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  general 
rule  is,  that  the  death  of  either  party  to  a  war- 
rant of  attorney  is  a  revocation  of  it;  but  this 
rule  does  not  apply  where  a  judgment  entered 
upon  such  warrant  can  be  made  good  by  rela- 
tion. Thus,  if  a  person  who  has  executed  a 
bond  and  warrant  of  attorney  to  confess  judg- 
ment die  during  a  vacation,  judgment  may  be 
entered  against  him  during  the  same  vacation 
as  of  the  preceding  term, and  it  will  be  valid  by 
the  common  law.  1  Dunl. ,  364,  and  cases  cited. 
And  upon  the  same  principle,  the  execution  at 
common  law  might  have  issued  if  tested  before 
the  death  of  the  defendant  and  levied  before  the 
next  term;  as  between  the  parties,  the  execu- 
tion has  relation  to  the  test,  but  not  so  as  to  pur- 
chasers. So  the  law  was  declared  in  Robinson 
v.  Tonge,  3  P.  Wms. ,  398,  399.  In  Heapy  v.  Par- 
ris,  6  T.  R,  368,  the  defendant  died  in  Easter 
Term;  in  the  vacation  of  that  term  judgment 
was  entered  upon  a  warrant  of  attorney,  on 
which  an  execution  was  issued  tested  after  the 
defendant's  death.  On  motion  to  set  aside  this 
judgment  and  *execution,  the  judg-  [*454 
mentwas  held  to  be  regular,  but  the  execution 
set  aside.  Ld.  Kenyon  seemed  to  decide  that 
an  execution  could  in  no  case  be  issued  against 
a  dead  man,  and  that  a  scire  facias  was  neces- 
sary to  revive  the  judgment  against  the  execu- 
tors. But  in  Bragnerv.  Longmead,!  T.  R.,  20, 
he  refers  to  the  fact  that  in  Heapy  v.  Parrin, 
the  execution  was  not  sued  out  nor  tested  until . 
after  the  defendant's  death  and,  therefore,  was 
irregular.  The  point  decided  in  Bragner  v. 
Longmead  was,  that  a  judgment  signed  during 
term  or  the  subsequent  vacation  relates  to  the 
first  day  of  the  terra,  although  the  defendant 
dies  before  judgment  actually  signed,  and  that 
an  execution  against  the  goods  may  be  issued 
upon  it  if  tested  upon  the  first  day  of  the  term, 
the  principle  being  that  it  must  be  tested  dur- 
ing the  life  of  the  defendant.  Ld.  Kenyon 
says  what  judges  at  the  present  day  will  also 
say:  "  If  we  were  now  to  consider  for  the  first 
time  whether  legal  relations  and  legal  fictions 
should  be  adopted,  we  would  inquire  into  and 
sift  most  minutely  the  foundations  on  which 
they  could  be  supported;  but  it  is  now  too  late 
for  us,  sitting  in  a  court  of  law  at  the  close  of 
the  18th  century  (1796),  to  consider  whether  or 
not  that  which  has  at  all  times  been  considered 
as  law  should  continue  to  be  law  now."  The 
case  of  Chancey  v.  Needham,  2  Str.,  1081,  was 
cited  in  that  case.  Ld.  Kenyon  considered  the 
report  in  Strange  incorrect;  but  if  correctly 
reported  there,  it  does  not  warrant  the  propo- 
sition which  Archbold,  2  Archb.,  14,  has  ex- 
tracted from  it.  that  in  no  case  will  the  court 
allow  judgment  to  be  entered  upon  a  warrant 
of  attorney  after  the  death  of  the  defendant, 
and  which  Mr.  Graham,  in  his  Practice,  p.  620, 
has  adopted.  It  is  proper  here  also  to  notice 
another  error  on  the  same  page  of  the  last 
work,  for  which  1  Chit.,  707,  is  quoted  to  wit: 
that  a  warrant  of  attorney  under  seal,  executed 
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by  one  person  for  himself  and  his  partner,  in 
the  absence  of  the  latter,  but  with  his  consent, 
is  sufficient.  It  has  been  frequently  decided  in 
this  court,  and  the  cases  are  reported,  that  such 
an  execution  is  not  sufficient  without  an  au- 
thority under  seal.  In  Chancey  v.  Need/Mm, 
judgment  was  entered  upon  an  old  warrant  of 
attorney  on  an  affidavit  that  the  defendant  was 
alive  and  the  debt  unpaid.  It  was  a  case,  there- 
455*]fore,  where  judgment  could  *not  be  en- 
tered without  leave  granted  on  special  motion 
in  open  court;  all  that  the  court  said  was  that 
in  such  a  case  (a  case  where  the  warrant  of  at- 
torney was  an  old  one),  they  would  not  allow 
judgment  to  be  entered  after  the  death  of  the 
defendant.  This  is  very  far  from  saying  that 
in  no  case  can  judgment  be  entered  after  the 
death  of  the  defendant;  for  the  practice  is  well 
established  of  entering  judgment  of  course, 
without  special  motion,  during  the  term  or  va- 
cation in  which  the  defendant  has  died,  at  any 
time  when  the  judgment  can  have  relation  to 
a  period  before  the  death  of  the  defendant. 
But  a  judgment  cannot  regularly  relate  back 
more  than  one  term;  if  entered  in  term,  it  re- 
lates to  the  first  day  of  the  term;  so,  also,  if 
entered  at  any  time  during  the  vacation;  but  a 
judgment  entered  in  May  Term,  or  vacation, 
cannot  relate  to  the  January  Term  previous. 
This  was  so  decided  in  Bennett  v.  Davis,  3  Cow., 
68  See,  also,  1  Cow.,  740,  741.  < 

It  is  contended,  however,  that  if  at  common 
law  the  judgment  and  execution  would  have 
been  regular,  under  our  statutes  the  execution 
is  irregular.  The  provisions  of  the  statutes 
which  relate  to  the  subject  are  as  follows: 
When  a  record  shall  be  filed  within  one  year 
after  the  death  of  the  defendant,  if  the  death 
happened  before  judgment,  a  suggestion  shall 
be  entered  on  the  record;  if  the  death  happened 
after  judgment,  the  fact  shall  be  certified  on 
the  back  of  the  record  by  the  attorney  filing 
the  same — such  judgment  not  to  bind  the  real 
estate  which  such  party  shall  have  had  at  the 
time  of  his  death,  but  to  be  considered  as  a 
debt  to  be  paid  in  the  usual  course  of  adminis- 
tration. 2  R.  8.,  359,  sec.  7.  If  a  party  die 
after  judgment  rendered  against  him,  but  be- 
fore execution  issued  thereon,  the  remedy  on 
such  judgment  shall  not  be  suspended  by  rea- 
son of  the  nonage  of  any  heir  of  such  party; 
but  no  execution  shall  issue  on  any  such  judg- 
ment until  the  expiration  of  one  year  after  the 
death  of  the  party  against  whom  the  same  was 
rendered.  2  R.  S.,  368,  sec.  27.  Both  these 
provisions  may  have  had  special  reference  to 
real  estate,  but  they  are  equally  applicable  to 
personal  property,  the  same  considerations  ap- 
plying to  each  species  of  property.  A  similar 
provision  is  found  in  the  Revised  Laws  of  1813, 
1  R.  L. ,  502,  sec.  8.  The  surrogate  has  power 
456*]  now  to  decree  *the  payment  of  debts 
after  6  months  shall  have  elapsed  from  the 
granting  letters  testamentary  or  of  administra- 
tion. 2  R.  S.,  11«,  sec.  18.  It  follows  that 
payment  cannot  be  compelled  in  a  shorter 
time.  The  payment  of  legacies  or  distributive 
shares  may  be  decreed  after  12  months  shall 
have  elapsed  from  the  granting  of  such  letters. 
I  have  not  found  any  positive  prohibition 
against  a  creditor  prosecuting  an  executor  or 
administrator,  but  the  provisions  of  the  Revised 
Statutes  are  tantamount  to  it;  no  costs  can  be 
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recovered  in  such  suit,  unless  there  has  been 
an  unreasonable  delay  or  resistance  of  pay- 
ment, or  refusal  to  refer  any  matters  in  differ- 
ence. 2  R.  S.,  p.  90:  7  Wend.,  522;  6  Id.,  554; 

5  Id.,  74.     Creditors  have  6  months  in  which 
to  present  their  claims  to  be  entitled  to  pay- 
ment out  of  the  assets  in  the  hands  of  the  exec- 
utor or  administrator.  2  R.  S.,  88,  89,  of  course, 
it  is  improper  for  such  executors  or  adminis- 
trators to  pay  any  debts  until  the  expiration  of 

6  months,  unless  they  are  confident  of  the  suf- 
ficiency of  the  assets.     No  execution  can  issue 
upon  a  judgment  against  the  executor  or  ad- 
ministrator until  his  account  is  settled,  unless 
by  order  of  the  surrogate.     It  is  the  duty  of 
executors  and  administrators  to  sell  the  per- 
sonal property,  if  they  discover  that  a  sale  will 
be  necessary  to  pay  debts  and  legacies,  2  R.  S. , 
87;  they  may  do  so  immediately.  If  the  Legis- 
lature had  contemplated  the  possibility  of  a 
right  existing  in  any  creditor  to  levy  upon  such 
property,  some  provisions  should  have  been 
made  for  such  a  case.     The  order  in  which 
debts  shall  be  paid  is  specially  pointed  out,  2 
R.  S.,  87.     1.  Debts  to  those  entitled  to  pref- 
erence under  the  laws  of  the  U.  S.     2.  Taxes. 
3.  Judgments  and  decrees  against  the  deceased 
according  to  their  priority.     4.  All  other  de- 
mands inferior  to  judgments.     The  judgment 
in  question  is  one  against  the  deceased  in  his 
lifetime  by  relation.     It  is  possible  there  may 
be  older  judgments,  and  if  so,  such  older  judg- 
ments are  entitled  to  preference  out  of  the  very 
property  which  is  now  levied  on;  if  this  is  the 
oldest  judgment,  then  it  is  entitled  to  prefer- 
ence, and  then  the  execution  and  levy  are  use- 
less.    We  have  then  the  following  statutory 
provisions:    1.  That  upon  a  judgment  against 
the  deceased  in  his  lifetime,  no  execution  shall 
issue  until  the  expiration  of  one  year.  2  R.  S 
368,  sec.  27.    *2.  That  when  the  judg-[*457 
ment  record  shall  be  filed  after  the  death  of 
the  defendant,  the  debt  shall  be  considered  a 
debt  to  be  paid  in  the  usual  course  of  admin- 
istration.    2  R.  S.,  359,  sec.  7.     3.  The  course 
of  administration  among  judgments  is  to  pay 
the  oldest  first.     These  are  positive  provisions 
which  have  a  direct  bearing  on  the  case  under 
consideration,  and  seem  to  say,  in  very  intelli- 
gible language,  that  although  judgments  exist 
when  a  man  dies,  no  execution  shall  issue  with- 
in a  year;  and  that  time  seems  to  be  given  to 
the  representatives  in  which  to  pay  the  debts. 
The  provisions  on  the  subject  of  the  rights  and 
duties  of  executors  and  administrators  have  a 
similar  bearing.     1.  They  are  to  proceed  to  as- 
certain and  pay  the  debts  with  all  convenient 
despatch;  and  when  satisfied  that  the  personal 
property  must  be  sold,  may  do  so  without  de- 
lay. 2.  They  cannot  be  compelled  to  pay  with- 
in 6  months.     3.  They  shall  not  be  compelled 
to  pay  costs  without  fault  on  their  part.     4. 
No  execution  can  issue  against  them  of  course, 
until  their  account  of  administration  shall  have 
been  settled.     5.  Surrogates  have  power  to  de- 
cree payment  of  debts.     Of  course,  suits  at 
law  are  in  general  unnecessary  when  the  de- 
mand is  not  disputed. 

There  may  be  other  provisions,  but  these  are 
enough  to  show  that  the  Legislature  intended 
that  the  goods  of  a  deceased  person  should  go 
into  the  hands  of  his  representatives,  and  not 
into  the  hands  of  the  sheriff;  that  a  reasonable 
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time  should  be  given  the  representatives  to  ar- 
range the  estate,  and  then  that  it  should  be 
applied  as  the  statutes  direct.  It  may  now  be 
truly  said,  as  was  said  by  Ld.  Kenyon  in 
Heapy  v.  Parris:  "The  moment  a  party  is 
dead,  the  rights  of  his  creditors  are  fixed.  A 
judgment  debt  is  a  debt  of  a  superior  nature, 
and  when  docketed,  is  to  be  paid  before  sim- 
ple contract  debts;  but  the  defendant's  execu- 
tor could  have  no  notice  of  this  judgment 
when  the  execution  was  sued  out,  and  may 
perhaps  be  paying  other  debts  of  an  inferior 
nature."  According  to  the  views  above  ex- 
pressed, the  administrators  in  this  case  ought 
not  to  have  paid  any  debts  within  6  months, 
but  they  might  and  ought  to  have  converted 
the  goods  levied  on  into  money,  if  they  could 
458*]  have  done  so  advantageously.  In  *any 
view  which  I  can  take  under  our  statutes,  it 
seems  to  me  that  the  execution  was  irregularly 
issued,  and  should  be  set  aside,  with  costs. 

Disapproved— 21  Hun,  512. 

Criticised— 59  Barb.,.  496. 

Cited  in-13  Wend.,  270;  19  Wend.,  645;  10  N.  Y., 
169 ;  45  N.  Y.,  373 :  88  N.  Y.,  511 ;  1  Lans.,  410 ;  24 
Hun,  9;  14  Barb.,  252 ;  1  Sandf.,  244 ;  1  Bradf.,  489 ;  2 
Bradf .,  214. 


I.  &  J.  TOWNSEND  «.  LAWRENCE  ET  AL. 

Practice — Rule  Ordering  Discovery  of  Books, 
etc. — Substitute  for  Bill  of  in  Chancery — Ex- 
tent of  Remedy —  Costs. 

A  rule  of  this  court  ordering  a  discovery  of  books, 
papers  and  documents,  is  a  substitute  for  a  bill  of 
discovery  in  chancery;  the  remedy  extends  to  all 
evidence  of  a  documentary  nature  relating  to  the 
merits  of  a  suit,  whether  on  the  part  of  the  prose- 
cution or  defense. 

Costs  of  such  applications  will  be  allowed  where 
the  discovery  has  been  sought  of  the  party  and  re- 
fused ;  but  not  otherwise. 

Citations— 19  Johns.,  268;  11  Johns.,  245;  4  Cow., 
401 ;  2  R.  8.,  199,  sees.  21,  22 ;  1  Madd.,  160  ;  2  Ves.,398 ; 
2  Madd.,  299  ;  3  P.  Wms.,  364 ;  11  Ves.,  42 ;  14  Ves.,214 ; 
1  P.  Wms.,  775. 

THE  plaintiffs  moved  for  a  rule  that  the  de- 
fendants produce  and  deposit  with  the 
clerk  of  the  county,  in  which  the  venue  in  this 
case  is  laid,  certain  papers.  The  action  is  as- 
sumpsit,  against  the  defendants  as  members  of 
an  unincorporated  association  or  joint  stock 
company.  The  declaration  contains  only  the 
general  counts  in  indebitatus  assumpsit.  The 
papers,  the  discovery  of  which  are  sought,  are 
the  original  articles  of  association,  and  certain 
letters  written  by  some  of  the  associates  to 
others  of  the  Association,  authorizing  a  sub- 
scription to  the  stock  of  the  Company;  they 
are  wanted  to  enable  the  plaintiffs  to  show  on 
the  trial  of  the  cause  that  the  defendants  are 
members  of  the  Company  who  contracted  the 
debt  with  the  plaintiffs. 

It  was  objected  that  the  declaration  being 
general,  not  founded  on  any  written  contract, 
and  the  plaintiffs  not  showing  any  interest  in 
the  papers,  the  production  of  which  was 
sought,  were  not  entitled  to  the  discovery 
asked ;  that  the  defendants  could  not  be  com- 
pelled to  furnish  matters  of  evidence  to  the 
plaintiffs. 

For  the  plaintiffs,  it  was  insisted,  that  by  a 
bill  of  discovery  in  chancery,  the  defendants 
might  have  been  compelled  to  answer  as  to  the 
matters  of  which  a  discovery  was  now  sought 
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by  rule  of  court,  and  if  they  had  answered  that 
the  papers  in  question  were  in  their  possession, 
an  order  would  have  been  made  for  their  pro- 
duction. That  the  granting  of  a  rule  in  these 
cases,  was  intended  as  a  substitute  for  a  .bill  of 
discovery. 

Mr.  J'.  M'Kown,  for  the  plaintiffs.  [*45» 
Mr.  J.  Edwards,  for  the  defendants. 

By  the  Court,  Savage.  Ch.  J.  In  Lawrence 
v.  Ocean  Ins.  Co.,  11  Johns.,  245,  note,  a  rule 
was  granted  for  the  plaintiff  in  an  insurance 
cause  to  produce  the  correspondence  between 
the  master  and  supercargo  of  a  vessel  having 
goods  on  board  insured,  and  any  other  person 
or  persons  relating  to  the  ship,  cargo  and  voy- 
age. In  Willis  v.  Bailey,  19  Johns.,  268,  the 
court  declared  the  principle  upon  which  they 
proceeded  in  Lawrence  v.  Ocean  Ins.  Co.,  viz.: 
that  the  necessity  of  the  rule  to  enable  the  par- 
ties to  defend  themselves  was  fully  shown, 
and  that  the  defendants  on  a  bill  of  discovery 
would  be  entitled  to  the  information  sought. 
In  Willis  v.  Bailey,  an  order  to  produce  certain 
papers  was  vacated,  and  the  court  say,  "that 
if  the  party  has  in  his  possession  any  letters  or 
papers,  they  are  mere  items  of  evidence,  and  the 
party  is  not  bound  to  furnish  mere  matters  of 
evidence  to  his  adversary,  which  evidence  in 
itself  does  not  constitute  a" cause  of  action.  But 
this  decision  is  reviewed  in  Wallis  v.  Murray, 
4  Cow.,  401,  and  the  broader  ground  taken  in 
Lawrence v. Ocean  Ins.  Co.  approved,  viz.:  that 
the  party  is  entitled  to  a  rule  for  the  produc 
tion  of  the  paper,  when  on  a  bill  of  discovery 
he  could  obtain  what  he  asks  for,  and  the  paper 
is  necessary  to  enable  him  to  proceed  in  his 
cause  with  safety.  The  principle  of  these  de- 
cisions has  been  sanctioned  by  the  Legislature, 
and  this  court  is  expressly  authorized  to  com- 
pel a  party  to  a  suit  to  produce  and  discover 
books,  papers  and  documents  in  his  possession 
or  power,  relating  to  the  merits  of  such  suit  or 
the  defense  thereof,  and  to  prescribe  by  gen- 
eral rules  the  cases  in  which  such  discovery 
may  be  compelled;  the  only  limitation  imposed 
being,  that  the  court  in  compelling  discovery 
shall  be  governed  by  the  principles  and  practice 
of  the  Court  of  Chancery.  2  R.  S.,  199,  sec.  21, 
22.  In  conformity  with  this  requirement  of  the 
statute,  the  court  have  established  rules  for  such 
cases;  and  by  the  28th  rule  of  Jan.,  1830,  have 
provided  that  after  issue  joined  in  any  action, 
either  party  may  be  compelled  to  produce  and 
discover  all  such  books,  papers  *and  [*46O 
documents  as  may  be  necessary  to  enable  the 
party  applying  for  such  discovery  to  prepare 
for  the  trial  of  his  cause.  According  to  the 
principles  and  practice  of  the  Court  of  Chan- 
cery, a  bill  called  a  bill  of  discovery  may  be 
filed  for  the  discovery  of  facts  in  the  knowl- 
edge of  an  adverse  party,  or  of  deeds  or  writ- 
ings, or  other  things  in  his  custody  or  power; 
and  is  usually  employed  to  enable  the  com- 
plainant to  prosecute  or  defend  an  action,  1 
Madd.  Pr.,  160;  2  Ves.,  399;  and  if  deeds,  let- 
ters or  other  writings  are  referred  to  in  an  an- 
swer, the  same  will,  on  the  plaintiff's  motion, 
be  ordered  to  be  left  with  an  officer  of  the 
court  for  the  inspection  of  the  complainant  or 
his  counsel.  2  Madd.  Pr.,  299;  3  P.  Wms.,  364; 
11  Ves.,  42;  14  Ves.,  214;  1  P.  Wms.,  775.  The 
object  of  the  statute  was  to  substitute  the  rule 
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of  court  in  the  place  of  a  bill  of  discovery, 
where  the  evidence,  of  which  a  discovery  is 
sought,  is  of  a  documentary  nature  ;  and  the 
remedy  is  not  confined  to  cases  where  the  evi- 
dence in  itself  constitutes  a  cause  of  action,  but 
extends  to  all  books,  papers  and  documents  re- 
lating to  the  merits  of  the  suit  or  defense. 

The  costs  of  motions  of  this  kind  will  de- 
pend upon  this  principle;  if  a  party  is  entitled 
to  a  discovery,  and  goes  first  to  his  adversary 
to  ask  for  the  documents  he  has  in  justice  a 
right  to,  and  is  refused,  and  is  compelled  to 
move  the  court,  he  will  be  allowed  the  costs  of 
his  motion;  but  if  he  makes  his  motion  with- 
out first  trying  to  get  the  discovery  in  that  way, 
in  which  men  acting  with  each  other  ought 
first  to  ask  their  rights,  he  will  be  ordered  to 
pay  costs. 

The  motion  in  this  case  is  granted. 

Cited  in— 11  N.  Y.,  581 ;  88  N.  Y.,  509 ;  8  How.  Pr., 
333;  U  How.  Pr.,  261;  12  Leg.  Obs.,  Uff;  2  Blatchf .,  25. 


BURT  t>.  CROSBY. 

Costs — Taxation  of. 

A  party  brought  into  court  on  a  rule  to  show 
cause,  which  he  resists,  is  entitled  to  charge  a  re- 
taining fee  as  part  of  his  costs. 

The  costs  of  a  precept,  if  the  sum  demanded  does 
not  exceed  $250,  can  be  taxed  only  at  the  C.  P.  rate 
of  costs. 

Prospective  costs  may  be  taxed  subject  to  deduc- 
tion on  payment. 

An  attorney's  and  counsel  fee  of  $2  is  taxable  on 
a  motion  for  precept. 

Citations— 2  R.  S.,  619,  sec.  42.  43 ;  632,  sec.  17. 

~D  ETAXATION  of  costs.  The  defendant,  on 
XL  the  allegation  that  one  S.  Etheridge  was 
the  real  plaintiff  in  this  cause,  asked  for  a  rule 
that  he  pay  the  costs  of  the  suit,  judgment 
461*]having  *passed  in  favor  the  defendant. 
The  motion  was  denied,  with  costs.  Etheridge 
had  his  costs  taxed  and  demanded,  and  not  re- 
ceiving payment,  he  asked  and  obtained  a  pre- 
cept for  the  collection  of  the  same.  The  de- 
fendant now  moves  for  a  relaxation  of  the 
costs.  After  bearing  counsel, the  court  decided, 

1.  That  Etheridge  being  called  into  court  on 
the  rule  against  him  for  costs,  properly  em- 
ployed an  attorney  and  was  entitled  to  charge 
a  retaining  fee,  but  that  a  retaining  fee  in  addi- 
tion thereto,  on  the  motion  for  a  precept,  was 
not  allowable. 

2.  That  on  the  motion  for  a  precept,  a  coun- 
sel fee  was  taxable,  but  no  charges  could  be 
made  for  brief  or  term  fee  on  such  motion. 

3.  That  the  precept  being  a  summary  pro- 
ceeding for  the  non-payment  of  a  sum  or  mon- 
ey, if  the  sum  to  be  collected  does  not  exceed 
$250,  the  costs  of  the  precept  must  be  taxed  at 
the  C.  P.  rate  of  costs  ;   2  R.  S.,  619,  sec.  42, 
43;  and  the  attorney  and  counsel  fee  on  the 
motion  for  a  precept  must  be  taxed  at  $2  in- 
stead of  $2.50.    2  R.  S.,  632,  sec.  17. 

4.  Prospective  costs  may  be  taxed,  subject 
to  deduction,  if  the  services  taxed  be  rendered 
unnecessary  by  payment  of  the  sum  demanded. 


ANONYMOUS. 

Motions  for  judgment  as  in  case  of  nonsuit,  may 
be  made  at  any  time  previous  to  the  next  general 
term  after  the  circuit  at  which  the  cause  might 
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have  been  tried,  or  for  which  it  ought  to  have  been 
noticed;  if  made  afterwards,  excuse  must  be  shown. 

JUDGMENT  as  in  case  of  nonsuit.  The  de- 
«J  fendant  moved  for  judgment  as  in  case  of 
nonsuit,  for  the  neglect  of  the  plaintiff  to  bring 
his  cause  to  trial.  The  plaintiff  objected  that 
the  motion  was  too  late,  this  being  the  second 
special  term  since  the  circuit,  and  no  excuse 
being  offered  for  the  delay  in  making  the  mo- 
tion. 

*The  motion  was  however  granted,  [*4:62 
and  Mr.  Justice  Sutherland,  in  announcing 
the  decision,  observed  that  the  judges  on  con- 
sultation had  concluded  to  adopt,  as  a  rule  of 
decision  in  these  cases,  that  laches  should  not 
be  imputable  to  a  defendant,  if  his  motion  for 
judgment  as  in  case  of  nonsuit  was  made  at 
any  time  previous  to  the  next  general  term  aft- 
er the  circuit  at  which  the  cause  might  have 
been  tried,  or  for  which  it  ought  to  have  been 
noticed ;  and  that  after  a  general  term  had  inter- 
vened, such  applications  would  not  be  heard, 
unless  the  delay  was  satisfactorily  accounted 
for. 
Cited  in— 3  How.  Pr.,  137 ;  15  Abb.  Pr.,  6. 


ROGERS  ET  ux.  *.  HITCHCOCK. 

In  a  replevin  suit,  where  a  replevin  bond  has  been 
executed,  the  defendant  is  not  entitled  to  security 
for  costs,  although  the  plaintiff  be  a  non-resident. 

^ECURITY  for  costs.  The  suit  in  this  case 
O  was  commenced  by  the  wife  whilst  sole. 
The  action  is  replevin.  Since  the  commence- 
ment of  the  suit,  she  has  married,  and  resides 
with  her  husband  in  Vt.  The  defendant,  on 
account  of  the  non-residence  of  the  plaintiffs, 
asks  for  security  for  costs,  which  is  opposed, 
on  the  ground  that  the  action  is  replevin,  in 
which  the  defendant  has  already  security  in 
the  replevin  bond  executed  at  the  commence- 
ment of  the  suit;  for  which  cause  the  motion  was 
denied. 

Limited— 14  Abb.  Pr.,  3. 

Explained— 1  Bos.,  658. 

Cited  in— 9  How.  Pr.,  272 ;  7  Abb.  Pr.,  20. 
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is  given  is  founded  upon  contract,  and  that  the  de- 
fendant in  such  action  is  not  liable  to  arrest  accord- 
ing to  the  provisions  of  the  Act  Abolishing  Im- 
prisonment for  Debt. 

1H"OTION  forexoneretur. 

Mr.  M.  T.  Reynolds  moved  for  an  exont- 
retur  to  be  entered  on  the  bailpiece,  on  the 
ground  that  the  judgment  in  this  case  being 
founded  upon  contract,  the  defendant  is  not 
liable  to  be  arrested  or  imprisoned,  since  the 
passage  of  the  Act  Abolishing  Imprisonment 
for  Debt,  Laws  of  *1831,  page  396;  and  [*463 
he  insisted  that  in  conformity  to  the  settled 
practice  of  the  court,  ordering  an  exoneretur 
when  it  is  shown  that  a  party  Ts  not  subject  to 
arrest,  as  where  he  has  obtained  a  discharge  as 
an  insolvent  debtor,  the  motion  ought  to  pre- 
vail. 
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Mr.  J.  Hamilton,  contra,  contended  that  as 
by  the  Act  of  1831,  an  arrest  and  imprisonment 
is  allowed  in  certain  cases,  and  as  provision  is 
made  by  the  46th  section  of  that  Act,  by  the 
suing  out  of  a  habeas  corpus  or  certioi  ari  for  the 
discharge  of  any  person  who  may  be  imprisoned 
and  entitled  to  be  discharged  from  such  im- 
prisonment, the  question  whether  a  party  is  or 
is  not  entitled  to  his  discharge,  should  be  left 
to  be  determined  in  that  way. 

Mr.  M.  T.  Reynolds,  in  reply.  If  any  cause 
exists  subjecting  the  defendant  to  imprison- 
ment, it  should  now  be  shown.  Prima  facie, 
from  the  facts  before  the  court,  the  defendant 
is  not  liable  to  imprisonment;  and  as  in  the  case 
before  alluded  to,  of  an  insolvent  discharge, 
t  he  court  will  consider  the  Act  of  the  Legislature 
as  equivalent  to  a  surrender. 

By  the  Court,  Nelson,  J.  It  being  shown 
that  the  judgment  in  this  case  is  founded  upon 
contract,  prima facie,  the  defendant  cannot  be 
arrested.  Besides,  the  plaintiffs  have  had  no- 
tice of  this  motion,  and  have  not  shown  that 
the  defendant  is  subject  to  arrest  within  the 
provisions  of  the  Act  of  1831.  There  cannot, 
therefore,  be  any  reason  for  refusing  the  exone- 
retur,  to  which  the  bail  might  at  any  moment 
entitle  themselves  by  surrendering  the  defend- 
ant, or  to  which  the  defendant  might  entitle 
them  by  surrendering  himself  in  discharge  of 
his  bail.  Whenever  it  is  shown  that  a  defend- 
ant is  not  subject  to  arrest,  it  is  a  matter  of 
course  to  order  an  exoneretur. 

Motion  granted. 

Cited  in— 22  Wend.,  613:  24  Wend.,  276;  26  How. 
Pr.,  89. 


464*]  *PIKE  v.  MORRIS  &  JOSLIN. 

A  party  who  attends  before  a  circuit  judge  or  com- 
missioner on  the  notice  of  bis  adversary,  and  suc- 
ceeds in  opposing  the  proceeding  there  had.  is  not 
entitled  to  a  rule  for  costs. 

THE  plaintiff  asked  for  a  rule  against  the  de- 
fendant for  costs  for  appearing  before  a 
circuit  judge,  opposing  and  resisting  a  motion 
for  a  commission  to  examine  witnesses.  It  was 
objected  that  the  statute  did  not  give  costs  in 
such  cases,  and  that  if  the  plaintiff  was  entitled 
to  costs,  he  could  recover  them  only  in  his  gen 
eral  bill,  in  case  he  succeeded  in  the  final  re- 
sult of  the  suit. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  MORRIS,  v.  ADAMS. 

A  defendant,  against  whom  an  information  in  the 
nature  of  a  quo  warranto  is  filed,  is  not  entitled  to 
double  costs,  although  judgment  be  rendered  for 
him. 

Citations— 2  R.  8.,  617,  sec.  24 ;  3  Bl.  Com.,  262. 

COSTS  in  quo  warranto.  An  information  in 
the  nature  of  a  quo  warranto  was  filed 
against  the  defendant,  charging  him  with  ex- 
ercising the  office  of  constable  without  warrant. 
The  defendant  had  judgment.and  taxed  double 
costs  against  the  relator,  who  appealed  from 
the  taxation. 

By  the  Court,  Nelson, ./.  The  Revised  Stat- 
utes give  double  costs  in  an  action  against  a 
public  officer  elected  by  the  people,  for  or  con 
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erning  any  act  done  by  him  by  virtue  of  his 
office,  or  for  or  concerning  the  omission  to  do 
any  act  which  it  was  his  official  duty  to  per- 
form. 2  R.  S.,  617,  sec.  24.  This  provision  is 
broader  and  more  extensive  than  the  former 
statute — that  was  confined  to  particular  ac- 
tions; this  embraces  all  actions,  and  extends  to 
suits  for  omissions  of  duty  as  well  as  to  acts 
done  by  virtue  of  the  office  held  by  the  party. 
Yet  it  does  not  entitle  a  defendant,  against 
whom  an  information  in  the  nature  *of  [*465 
a  quo  warranto  is  filed,  to  double  costs.  Such 
a  proceeding  is  not,  within  the  meaning  of  this 
statute  an  action,  against  a  public  officer  for 
an  act  done  by  him  by  virtue  of  his  office  ;  it 
is  rather  in  the  nature  of  a  writ  of  right  for  the 
people,  against  him  who  claims  or  usurps  an 
office,  franchise,  or  liberty,  to  inquire  by  what 
authority  he  supports  his  claim,  in  order  to 
determine  the  right.  3  Bl.  Com.,  262.  The 
question  to  be  tried  is  not  whether,  admitting 
the  defendant  to  be  an  officer,  he  had  lawful 
right  to  do  the  particular  act  complained  of, 
but  whether  he  is  entitled  to  hold  the  office 
which  he  occupies.  The  former  is  the  case  in- 
tended to  be  provided  for  by  the  statute  ;  the 
latter  is  not  embraced  in  it.  The  defendant, 
therefore,  is  not  entitled  io  double  costs,  and  the 
bail  must  be  reduced  to  common  costs. 


IN  THE  MATTER  OF  C.  KURD  &  H.  SELDEN, 
Administrators  of  JESSE  HTJRD,  Deceased, 
Proceeded  against  by  Attachment,  as  Non- 
resident Debtors. 

An  attachment  does  not  lie  against  an  adminis- 
trator for  a  demand  against  his  intestate,  unde_r  the 
Act  against  absconding,  concealed  and  non-resident 
debtors. 

The  want  of  jurisdiction  may  be  objected,  even 
after  the  appointment  of  trustees. 

Citations— 2  R.  8.,  3,  sec.  3 ;  12,  sec.  62  ;  13,  sees.  64, 
68,  70 ;  1  Johns,  Cas.,  372 ;  1  R.  L.,  163. 

DEC.  30,  1831,  an  attachment  was  sued  out 
under  the  Act  authorizing  proceedings 
against  absconding,  concealed  and  non-resi- 
dent debtors,  by  which  the  sheriff  of  N.  Y.  was 
commanded  to  attach  and  safely  keep  all  the 
estate  real  and  personal  of  Cyrus  Hurd  and 
Huntington  Selden,  in  their  capacity  of  admin- 
istrators of  Jesse  Hurd  deceased  ;  which  at- 
tachment was  issued  by  the  first  judge  of  the 
N.  Y.  C.  P.,  on  an  affidavit  that  Cyrus  Hurd 
and  Huntington  Selden.administrators  of  Jesse 
Hurd  deceased,  were,  in  their  representative 
capacity,  indebted  to  Francis  Saltus  and  Nich- 
olas Saltus  upon  contract,  in  the  sum  of  $2,- 
333.58,  and  that  they  were  non-residents  of 
this  State.  Notice  to  the  debtors  to  appear 
was  duly  published  for  9  months;  *Nov.  [*46(i 
28,  1832,  trustees  were  appointed,  and  Dec.  15 
following  the  judge  before  whom  the  proceed- 
ings were  had  made  a  report  of  his  proceed- 
ings to  this  court.  The  persons  proceeded 
against  as  non-resident  debtors  now  apply  to 
set  aside  the  attachment,  and  all  subsequent 
proceedings.  They  show  that  the  domicil  of 
their  intestate  was  in  Conn. ;  that  he  died  July 
21, 1831,  in  the  City  of  N.  Y.,  where,  for  a  long 
time  previous,  he  had  carried  on  business;  that 
Aug.  8,  1831,  letters  of  administration  upon 
the  estate  of  the  intestate  were  granted  to  both 
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of  them  in  Conn.,  and  on  the  18th  of  the  same 
month  letters  of  administration  upon  the  same 
•estate  were  granted  by  the  surrogate  of  N.  Y. 
to  C.  Hurd,  one  of  the  parties. 

,Vew»r«.  J.  Leveridsre  and  W.  Darling, 
for  the  motion,  insisted  that  the  statute  rela- 
tive to  absconding.concealed  and  non-resident 
debtors  does  not  authorize  proceedings  against 
executors  or  administrators  for  the  debt  of 
their  testator  or  intestate  ;  that  such  was  the 
construction    given  to  the  former  statute,  1 
Johns.  Cas.,  372 ;  and  that  the  Revised  Stat- 
utes, 2  R.  S.,  3,  sec.  3,  are  much  more  explicit ! 
than  the  former  statute,  limiting,  in  express  ! 
terms,  the  proceedings  to  cases  of  debtors  per-  | 
sonally  indebted. 

Messrs.  J.  L.  Wendell  and  H.  Bleecker, 
contra,  contended  that  the  statute  gave  the  j 
remedy  against  any  person  resident  abroad,  in- ; 
debted  within  this  State,  2  R.  S.,  8,  sec.  1,  sub.  j 
2;  and  that  although  the  phraseology  of  the 
Act  is,  that  application  for  an  attachment  may 
be  made  by  any  creditor  having  a  demand  ! 
against  such  debtor  personally,  the  court  should  j 
give  a  liberal  construction  to  the  Act,  its  ob-  j 
ject  being  to  afford  a  remedy  to  our  own  citi- 
zens within  our  own  jurisdiction,  and  to  re- 
lieve them  from  resorting  to  a  foreign  tribunal 
for  the  collection  of  theirdebts.  Being  strictly 
a  proceeding  in  rem,  in  principle  it  is  the  same 
whether  the  property  is  owned  by  the  repre- 
sentatives of  a  deceased  person,  or  by  such  per- 
son before  his  decease.  In  the  analogous  pro- 
ceeding of  a  foreign  attachment  it  is  settled  law 
in  England,  that  executors  and  administrators 
may  be  proceeded  against,  and  being  within 
467*]  the  reason  and  *policy  of  the  law,  an 
attachment  under  our  Statute  against  Execu- 
tors and  Administrators  ought  to  be  sustained. 
If  there  are  doubts  as  to  the  right  to  institute 
those  proceedings,  the  defendants  are  too  late 
to  object,  after  the  appointment  of  trustees. 
By  an  express  provision  of  the  statute,  such 
appointment  is  made  conclusive  evidence  that 
the  person  proceeded  against  is  a  concealed, 
absconding  or  non-resident  debtor,  within  the 
meaning  of  the  Act,  and  that  the  appointment 
and  all  the  proceedings  previous  thereto  are 
regular.  2  R.  S.,  12,  sec.  62.  If  there  was  error 
the  defendants  ought  to  have  sued  out  a  certio- 
rari,  which  they  might  have  done  at  any  time 
after  the  institution  of  the  proceedings,  2  R. 
S.,  14,  sec.  69;  instead  of  doing  so,  they  have 
acquiesced  for  upwards  of  a  year,  and  until 
after  trustees  are  appointed,  to  whom  the  prop- 
erty is  transferred  by  the  statute.  In  cases  of 
bankruptcy,  where  there  has  been  a  long  ac- 
quiescence in  the  commission,  a  superseded  is 
never  awarded.  1  Qlyn.  &  J.,  199  ;  14  Ves., 
602  ;  15  Id.,  464  ;  1  Atk.,  102,  145  ;  Archb. 
Bankrupt  L.,  220.  Nor  should  the  proceed- 
ings here  be  set  aside,  after  such  great  delay. 

By  the  Court,  Nelson,  J.  By  the  provis- 
ions of  the  statute  on  this  subject,  the  officer 
granting  the  warrant  of  attachment  is  required 
within  twenty  days  after  the  appointment  of 
trustees  to  make  a  report  to  this  court  of  all  the 
proceedings  had  before  or  done  by  him;  and 
this  court,  upon  an  examination  of  such  report, 
are  authorized  to  correct  any  errors  therein, 
and  make  such  order  as  shall  seem  just.  2  R. 
43.,  13,  sees.  68,  70.  If,  therefore,  upon  an  ex- 
WEND.  9. 


animation  of  the  report  in  this  case,  it  appears 
that  the  officer  granting  the  warrant  of  attach- 
ment had  no  jurisdiction  in  the  matter,  and 
that  the  warrant  improvidently  issued,  it  is  the 
duty  of  this  court  to  correct  the  error,  by  set- 
ting aside  the  whole  proceedings. 

It  appears  that  the  persons  proceeded  against 
as  non-resident  debtors  are  the  personal  repre- 
sentatives of  a  deceased  debtor,  and  that  the 
warrant  of  attachment  was  issued  against  them 
in  their  representive  character.  It  is  insisted 
on  their  behalf,  that  the  statute  limits  this  rem- 
edy to  a  debtor  individually,  and  does  not  war- 
rant proceedings  against  his  personal  represen- 
tatives. *This  is,  undoubtedly.the  true  [*468 
construction  of  the  Act.  In  Jackson  v.  Wals- 
worth,  IJohns.  Cas.,  372,  it  was  holden  that  the 
then  existing  statute  respecting  absent  debtors 
did  not  warrant  proceedings  against  heirs,  ex- 
ecutors, trustees  or  others  claiming  merely  by 
right  of  representation.  The  statute  is  now 
much  more  explicit  than  it  was  previous  to  the 
revision,  and  from  a  note  of  the  revisers  we 
are  warranted  in  ihe  conclusion  that  its  phra- 
seology was  altered  to  conform  to  the  decision 
in  Jackson  v.  Walsworth.  The  language  of  the 
Act  is,  "Such  application  (i.  e.,  the  application 
for  the  attachment)  may  be  made  by  any  cred- 
itor resident  within  the  State,  or  out  of  it,  or 
by  his  personal  representatives,  having  a  de- 
mand against  such  debtor  personally,"  etc.,  2 
R.  S.,  3,  sec.  3,  speaking  of  the  debtor  in  his 
individual  character,  in  contradistinction  to 
the  representative  character  of  an  executor  or 
administrator.  It  is  also  worthy  of  remark, 
that  although  in  this  very  section  the  remedy 
by  attachment  is  given  to  the  personal  repre- 
sentatives of  the  creditor,  it  is  not  given  against 
the  personal  representatives  of  the  debtor, 
which  it  is  fair  to  presume  would  have  been 
done,  had  such  been  the  intention  of  the  Leg- 
islature. A  subsequent  section,  however,  re- 
moves all  doubt  as  to  the  intention  of  the  Leg- 
islature. By  the  64th  section,  page  13,  it  is  en- 
acted, that  if  a  debtor  against  whom  a  warrant 
of  attachment  has  issued,  shall  die  before  the 
time  limited  for  his  appearance,  the  proceed- 
ings on  the  warrant  shall  be  stayed,  and  the 
property  seised  shall  be  delivered  to  his  per- 
sonal representatives.  Had  it  been  contem- 
plated that  the  representatives  of  a  deceased 
debtor  might  be  proceeded  against  under  this 
statute,  this  provision  would  not  have  been 
found  in  the  statute  and,  on  the  contrary,  pro- 
vision would  have  been  made  for  the  co'ntinu- 
ance  of  the  proceedings  against  the  representa- 
tives. In  view  of  this  explicit  enactment  that 
the  proceedings  already  commenced  shall  stay 
in  case  of  the  death  of  the  debtor,  and  that  the 
property  seised  shall  be  delivered  to  his  per- 
sonal representatives,  the  language  of  the  pre- 
vious sections  should  be  strong  and  imperative 
indeed,  to  warrant  the  conclusion  that  pro- 
ceedings may  originally  be  instituted  against 
representatives.  Instead  of  being  so,  they  ap- 
pear to  me  to  justify  no  other  construction  than 
that  an  attachment  can  issue  only  against  a 
•debtor  for  a  demand*  against  him  per-  [*469 
sonally,  or  in  his  individual  character.  Ac- 
cording to  this  view  of  the  question,  the  offi- 
cer who  issued  the  warrant  of  attachment  had 
not  jurisdiction  and,  consequently,  the  warrant 
improvidently  issued. 
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It  is  objected,  however,  on  the  part  of  the 
creditors  who  sued  out  the  warrant,  that  the 
administrators  having  acquiesced  in  the  pro- 
ceedings until  now,  the  motion  to  set  aside  the 
warrant  is  too  late,  and  that  it  ought,  on  that 
ground  alone,  to  be  denied.  In  support  of  this 
objection,  a  section  of  the  statute  is  relied  on, 
which  provides  that  the  appointment  of  trust- 
ees shall,  in  all  cases  except  on  the  hearing  of 
a  petition  previous  to  such  appointment,be  con- 
clusive evidence  that  the  debtor  named  in  such 
appointment  was  a  non-resident  debtor,  within 
the  meaning  of  the  Act,  2  R,  S.,  12,  sec.  62. 
This  section  is  a  transcript  of  part  of  the  26th 
section  of  the  former  Act,  1  R.  L. ,  163,  which 
declared  that  the  appointment  of  trustees  should 
be  conclusive  proof  in  all  courts  that  the  deb- 
tor was  at  the  time  absent,  within  the  meaning 
of  the  Act,  and  that  the  appointment  and  pro- 
ceedings previous  thereto  were  regular.  Its  ef- 
fect is  to  preclude  all  inquiry  into  the  regular- 
ity of  the  proceedings,  and  to  estop  the  party 
from  denying  that  he  was  an  absent  debtor; 
but  it  does  not  debar  him  from  contesting  the 
jurisdiction  of  the  officer,  or  insisting  that  his 
case  is  not  within  the  statute.  Such  is  the  ques- 
tion presented  on  this  motion  and,  consequent- 
ly, the  section  relied  on  in  opposition  has  no 
application.  The  want  of  jurisdiction  appears 
on  the  face  of  the  proceedings;  and  thiscourt, 
having  power  to  correct  any  errors  therein  and 
to  make  such  order  as  shall  seem  just,  are 
bound  to  do  so  without  regard  to  the  seeming 
laches  of  the  administrators. 

The  attachment,  and  all  subsequent  proceedings 
thereon,  are  set  aside. 

Distinguished— 1  N.  Y.,  333. 

Cited  in— 31  Wend.,  33;  4  Hill,  599,  600:  3  Denio,  170, 
573: 3  N.  Y.,  45;  11  N.  Y.,  338;  1  Barb..  151;  6  Barb.,  625: 
7  Barb.,  187;  2  Abb.  Pr.,  178:  2  Sandf.,  19;  4  E.  D.  S., 
308:  4  Am.  Rep.,  231  (29  Iowa,  356). 


47O*]    *RYCKMAN0.  PARKINS. 

In  an  action  of  slander,  where  a  verdict  was  ren- 
dered for  the  plaintiff  for  $7,000,  and  the  defendant 
obtained  an  order  to  stay  proceeding's  on  a  case 
made,  the  order  before  argument  of  the  case  watf 
vacated  on  the  application  of  the  plaintiff,  there  ap- 
pearing no  mitigating  circumstances  in  the  case, 
and  nothing  to  induce  suspicion  of  prejudice,  par- 
tiality or  corruption  on  the  part  of  the  Jury. 

Citation— 12  Johns.,  234. 

THE  plaintiff  having  obtained  a  verdict  for 
$7,000  damages  in  an  action  of  slander, 
and  the  defendant  having  made  a  case  with  a 
view  of  moving  for  a  new  trial,  on  the  ground 
of  the  excessiveness  of  the  damages;  and  hav- 
ing obtained  an  order  from  the  circuit  judge 
before  whom  the  cause  was  tried,  staying  the 
proceedings  until  the  case  could  be  heard,  the 
plaintiff  now,  on  the  facts  set  forth  in  the  case, 
and  on  an  affidavit  of  the  great  wealth  of  the 
defendant,  applied  for  a  rule  vacating  the  order 
to  stay  proceedings. 

By  the  Court,  Savage,  Ch.  J.  The  slander 
in  this  case  was  of  a  wanton  and  wicked  char- 

NOTK.— 1.  New  trial— Excessive  damages— When  a 
around  for  a  new  trial.  See  Cole  v.  Perry.  8  Cow., 
214,  note. 

2.  Slander. 

See,  generally.  Moody  v.  Baker,  5  Cow.,  351  notes 
there  cited;  Bullock  v.  Koon,  9  Cow.,  30,  note,  and 
other  notes  there  cited;  Lai  no  v.  Wells,  7  Wend.,  175 
note,  and  other  notes  there  cited. 
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acter,  imputing  to  the  plaintiff  a  crime  of  the 
most  atrocious  nature;  and  when  the  great 
wealth  of  the  defendant  is  taken  into  consid- 
eration, there  is  nothing  in  the  case  to  induce 
the  suspicion  of  prejudice,  partiality  or  cor- 
ruption on  the  part  of  the  jury  in  finding  a  ver- 
dict against  the  defendant  to  the  amount  of 
$7,000.  In  McConnett  v.  Hampton,  12  Johns., 
234,  where  a  verdict  for  $9,000  was  rendered 
in  favor  of  the  plaintiff  in  an  action  of  false 
imprisonment,  the  court  ordered  a  new  trial; 
but  in  that  case  there  were  mitigating  circum- 
stances; here  there  are  none. 

The  order  to  stay  proceedings  is,  therefoi'e,  va- 
cated, and  the  plaintiff  is  at  liberty  to  enter  judg- 
ment upon  the  verdict,  notwithstanding  the  case 
made. 

Cited  in-17  Barb.,  230;  3  Abb.  Pr.,  105;  1  Hilt,  148. 


*  UNITED  STATES  BANK    [*47 1 
•». 

CHAPIN    ET   AL. 

A  bank  which  by  law  is  limited  to  6  per  cent,  in- 
terest upon  all  discounts,  is  entitled  to  recover  at 
the  rate  of  7  per  cent,  per  annum  from  the  time 
that  the  debt  becomes  due. 

A  MOTION  was  made  to  set  aside  the  assess- 
ment of  damages  by  the  clerk  on  two  prom- 
issory notes  on  the  ground  that  the  interest  had 
been  computed  at  the  rate  of  7  per  cent,  per 
annum,  which  it  was  insisted  the  Bank  was  not 
entitled  to  recover,  as  by  its  charter  it  was  lim- 
ited to  6  per  cent,  per  annum  upon  all  loans  or 
discounts.  .  The  motion  was  denied,  the  Court 
holding  that  the  clause  in  the  charter  of  the 
Bank  limiting  the  rate  of  interest  to  6  per  cent., 
referred  only  to  discounts  in  the  ordinary 
course  of  business;  that  the  contract  with  the 
Bank  having  been  broken,  the  defendant  was 
liable  to  pay  the  rate  of  interest  fixed  by  the  tea; 
loci,  from  the  time  that  the  debt  became  due. 

Cited  in— 53  N.  Y.,  590;  24  Am.  Rep.,  371  (9  Heisk., 
762);  30  Am.  Rep.,  49  (10  S.  C.,  133):  37  Am.  Rep.,  311,. 
312  (129  Mass.,  91);  22  How.  U.  S.,  118. 


ROSEKRANS  v.  McINTYRE. 

Expenses  incurred  by  a  party,  in  proceedings  to  • 
procure  attachments  against  his  witnesses,  are  not 
taxable  in  the  general  costs  against  his  adversary. 

"jl/TOTION  for  relaxation  of  costs.  The  plaint- 
Jj-L  iff  taxed  in  his  general  bill  of  costs  $26  ex- 
penses, incurred  in  proceedings  by  him  to  pro- 
cure attachments  against  his  witnesses  for  their 
non-attendance  at  the  circuit.  The  defendant 
moved  for  a  relaxation .  The  motion  was  gran  ted. 
the  Court  holding  that  such  expenses  incurred 
by  the  plaintiff  were  not  taxable  against  the  de- 
fendant; that  the  remedy  of  the  plaintiff  was 
against  his  witnesses. 


*BRICE.  [*472: 

VANDERHEYDEN  &  COON. 

Trover  for  personal  property  is  a  local  action  ?. 
trespass  for  an  injury  to  personal  property  is  tran- 
sitory. 

Citation-2  R.  8.,  409,  sec.  2. 
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THE  plaintiff  moved  to  amend  his  declara- 
tion by  changing  the  venue,  the  action  be- 
ing trover  for  taking  property,  and  he  having 
by  mistake  laid  the  venue  in  a  county  where 
the  cause  of  action  did  not  arise. 

By  the  Court,  Savage,  Ch.  J.  The  statute 
on  this  subject  is  somewhat  obscure.  It  en- 
acts that  issues  of  fact  shall  be  tried  in  the  prop- 
er county,  as  follows  :  1.  Actions  for  the  re- 
covery of  real  estate,  etc.,  shall  be  tried  in  the 
county  where  the  subject  of  the  action  shall  be 
situated.  2.  Actions  of  trespass  for  injuries  to 
the  person,  and  actions  on  the  case  for  injuries 
to  the  person  or  personal  property  shall  be 
tried  in  the  county  where  the  cause  of  action 
arose.  2  R.  S.,  409,  sec.  2.  Trover  is  an  action 
on  the  case,  and  the  venue  in  it,  therefore, 
must  be  laid  in  the  county  where  the  cause  of 
action  arose.  Trespass  for  an  injury  to  per- 
sonal property  is  transitory. 

Motion  granted. 


.    ANONYMOUS. 

Instead  of  an  alternative  mandamus  to  a  court  of 
C.  P.  to  vacate  a  rule  ordered  by  it,  this  court  in  the 
first  instance  grants  an  order  to  show  cause. 

ON  motion  for  an  alternative  mandamus  to  a 
Court  of  C.  P.  to  vacate  a  rule  granted  by 
it,  the  Chief  Justice  announced  that  the 
judges,  on  consultation,  had  come  to  the  con- 
clusion for  the  future,  on  applications  of  this 
kind,  if  a  prima  facie  case  was  made  out,  to 
grant  a  rule  for  the  C.  P.  to  show  cause,  in- 
stead of  awarding  an  alternative  mandamus  ; 
and  accordingly  such  order  was  made  in  this 
case. 


I  presenting  a  petition  stating  his  desire  to  be 
deemed  an  attaching  creditor.  2  R.  8.,  8,  etc., 
sees.  87-42.  It  being  shown  that  there  are  oth- 
er creditors  besides  the  attaching  creditor,  we 
are  bound  to  save  their  rights,  although  it  does 
not  appear  that  they  have  as  yet  complied  with 
the  requirements  of  the  statute  ;   so  also  we 
must  protect  the  trustees.     We,  therefore,  or- 
der that  a  supersedeas  issue,  upon  payment  to 
the  trustees  of  their  commissions    upon   the 
I  amount  due  to  the  attaching  creditor,  and  of 
j  all  costs,  liabilities  and  expenses  incurred  by 
1  them,  provided  that  no  other  creditor  do, with- 
in three  months  from  this  day,  petition  to  be 
deemed  an  attaching  creditor  under  the  pro- 
ceedings commenced  in  this  case. 
Cited  In— 10  Abb.  Pr.,  94 ;  5  Bos.,  536. 


473*]*lN  THE  MATTER  OF  H.  BUNCH.a  Non- 
resident Debtor. 

Practice  —  Absconding,   Concealed  and  Absent 
Debtor  Act — Supersedeas  to  Attachment. 

A  supersedes  to  an  attachment  under  the  Ab- 
sconding, Concealed  and  Absent  Debtor  Act,  will 
be  granted  on  showing:  a  settlement  between  the 
attaching  creditor  and  the  debtor,  although  trust- 
ees have  been  appointed ;  the  rights  of  the  trustees 
however  will  be  protected,  and  time  will  be  given 
to  other  creditors  to  come  in. 

Citation— 2  R.  S..  sees.  37-42. 

AN  showing  a  settlement  of  all  demands  be- 
vy tween  the  attaching  creditor  and  the  non- 
resident debtor,  a  motion  was  made  for  a  su- 
persedeas to  the  warrant  of  attachment  in  this 
case.  The  motion  was  opposed  on  behalf  of 
the  trustees  who  had  been  appointed  by  the  of- 
ficer granting  the  warrant,  on  the  ground  that 
there  were  other  creditors  besides  the  attach- 
ing creditor  who  were  interested  in  the  estate 
of  the  debtor,  which  by  the  Act  was  now  vest- 
ed in  them,  and  that  they,  the  trustees,  had  in- 
curred expenses  in  the  prosecution  of  a  certio- 
rari  in  this  matter. 

By  the  Court,  Savage,  Ch.  J.  Everv  cred- 
itor of  the  person  proceeded  against  in  this 
case  is  entitled  to  the  same  benefits  and  advan- 
tages under  the  proceedings  which  have  been 
had  as  the  creditor  at  whose  instance  the  at- 
tachment originally  issued,  upon  making  an 
affidavit  specifying  the  sum  due  to  him,  and 
WEND.  9. 


*THE    TRADERS'     INSURANCE    [*474 
COMPANY. 

ROBERT. 

Suit  by  Mortgagee  in  Name  of  Mortgagor  on  Pol- 
icy of  Insurance  Assigned — Judgment — Subse- 
quent Foreclosure  and  Payment  of  Mortgage — 
Assurers  Discharged  Except  as  to  Costs — Tax- 
ation of  Costs. 

Where  a  mortgagor  has  obtained  an  insurance  on 
the  property  mortgaged,  and  assigns  his  policy  to- 
his  mortgagee,  and  a  loss  happens,  and  a  suit  is- 
brought  on  the  policy  in  the  name  of  the  mortgag- 
or for  the  benefit  of  the  mortgagee  and  a  judgment 
obtained,  and  subsequently  the  mortgagee  compels 
the  mortgagor,  by  filing  a  bill  in  chancery  for  fore- 
closure, to  pay  and  satisfy  the  mortgage ;  notwith- 
standing such  coercive  payment,  the  mortgagor 
will  not  be  considered  as  an  assignee  of  the  judg- 
ment, but  the  assurers  will  be  discharged  from  the 
payment  of  the  judgment,  on  paying  to  the  mort- 
gagee all  his  taxable  costs  growing  out  of  the  suit 
prosecuted  by  him  against  the  assurers. 

Taxable  costs  is  the  extent  of  what  will  be  re- 
quired of  assurers  in  such  case ;  they  will  not  be 
compelled  to  pay  counsel  fees  expended  by  the 
mortgagee  in  the  suits  at  law,  nor  to  satisfy  an 
equitable  claim  of  his  against  the  mortgagor,  nor  to 
assume  the  payment  of  a  note  accepted  by  the 
mortgagee  in  part  payment  of  the  mortgage. 

Citations— 1  Str..  515 ;  2  R.  S.,  615 ;  1  Johns..  290. 

IN  this  case  Robert  effected  two  policies  of 
insurance  on  buildings  in  the  City  of  N.  Y., 
underwritten  by  the  Traders'  Ins.  Co.,  and  on 
the  same  day  the  policies,  with  the  assent  of 
the  assurers,  were  assigned  to  Francis  Bolton, 
who  held  a  mortgage  of  the  property  insured, 
executed  to  him  by  Robert.  The  buildings- 
were  consumed,  and  an  action  was  brought  on 
the  policies  in  the  name  of  Robert,  but  for  the 
benefit  of  Bolton,  and  a  recovery  had  on  the 
same  in  the  Superior  Court,  the  judgment  in 
which  court  was  affirmed  in  this  court,  ride 
ante,  404.  Since  the  affirmance,  to  wit :  Nov. 
20,  1832,  Robert  gave  notice  to  the  assurers 
that  the  mortgage,  as  collateral  security  to- 
which  the  policies  had  been  assigned,  had  been 
paid  by  him,  that  the  payment  had  been  co- 
erced by  the  filing  of  a  bill  of  foreclosure  in 
chancery  by  Bolton,  that  he  claimed  to  be  the 
assignee  of  the  judgment  by  operation  of  law, 
and  that  he,  accordingly,  would  require  pay- 
ment of  the  same  to  be  made  to  him.  Upon 
receiving  this  notice,  the  Ins.  Co.  apply  to  this 
court  for  an  order  staying  all  further  proceed- 
ings on  the  judgment,  which  is  resisted  by 

681 


474 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1833 


Robert  on  the  grounds  set  forth  in  his  notice. 
Bolton  also  appears  in  court  and  admits  the 
payment  of  the  mortgage,  but  insists  that  the 
475*]  judgment  ought  not  to  be  *stayed  un- 
less the  insurance  company  pay  him  his  taxa- 
ble costs  and  counsel  fees  in  the  suit  in  the 
court  below  and  on  the  writ  of  error  here  :  al- 
so $150,  the  difference  between  the  rate  of  in- 
terest secured  by  the  mortgage,  which  was  6 
per  cent. ,  and  the  rate  of  interest  agreed  to  be 
paid  to  him  by  Robert,  to  wit:  7  per  cent.,  for 
a  period  of  3  years,  and  also  that  they  pay  to 
him  the  amount  of  a  certain  note  which  he  had 
accepted  in  part  payment  of  his  mortgage. 

Mr.  B.  F.  Butler,  for  the  motion. 

Mr.  S.  A.  Foot,  contra. 

By  the  Court,  Savage,  Oh.  J.  The  only 
ground  upon  which  the  recovery  in  the  Su- 
perior Court  can  be  sustained  is,  that  Francis 
Bolton  was  the  party  in  interest  in  this  suit, 
and  not  Thomas  Robert,  the  nominal  plaintiff. 
Thomas  Robert  could  not  have  recovered,  hav- 
ing violated  one  of  the  conditions  of  the  pol- 
icies by  insuring  the  same  property  in  the 
Pho3nix  Ins.  Co.,  without  giving  notice  to  the 
plaintiffs  in  this  suit.  Whether  he  knew  the 
effect  of  such  insurance  or  not  is  of  no  moment ; 
it  avoided  the  policies,  or  rather  would  have 
produced  that  effect,  had  Robert  been  the  party 
in  interest.  But  Bolton  being  the  assignee, was 
the  party  in  interest,  and  Robert,  after  the  as- 
signment, had  no  interest  in  the  policies  nor 
the  moneys  recovered.  Payment  of  the  money 
due  on  the  mortgage  gives  him  no  interest  in 
the  judgment  in  this  cause  ;  what  effect  an  as- 
signment of  the  judgment  would  have  had,  it 
is  unnecessary  to  decide.  The  simple  state  of 
the  case  is  this:  Mr.  Bolton  lent  $5,500  and 
took  two  securities — a  mortgage  and  an  in- 
surance upon  his  interest  as  mortgagee  ;  when 
the  money  became  payable,  it  was  unpaid.  He, 
therefore,  had  a  right  to  f orclose  the  mortgage. 
The  property  insured  was  consumed  by  fire  ; 
this  gave  him  a  right  to  prosecute  upon  the 
policies.  The  mortgage  and  the  policies  were 
separate  securities  for  the  same  sum  of  money. 
He  had  a  right  to  prosecute  both  ;  this  he  did 
do  ;  but  he  is  entitled  to  but  one  satisfaction, 
and  that  he  has  received.  He  may  claim,  how- 
ever, his  costs  in  both  suits.  The  costs  of  the 
476*]  *foreclosure  have  been  paid,  and  he  is 
entitled  to  the  costs  of  this  suit.  The  taxable 
•costs  both  in  the  Superior  Court  and  this  court 
are  not  objected  to.  Counsel  fees  in  both  courts 
seem  to  be  an  equitable  charge,  but  I  much 
doubt  the  propriety  of  allowing  them;  they  con- 
stitute no  part  of  the  legal  claim  of  the  defend- 
ant in  error.  He  had  it  in  his  power  to  demand 
satisfaction  either  of  Robert  or  the  Ins.  Co., 
but  not  from  both.  Had  he  enforced  the  judg- 
ment against  the  Ins.  Co.,  he  could  not  have 
demanded  these  counsel  fees.  Can  he  re  im- 
burse  himself  these  expenses  by  compelling 
Robert  to  pay  the  principal  debt?  The  Ins.  Co., 
it  is  true,  gain  by  the  operation  by  being  re- 
lieved from  the  debt  itself;  but  the  principle 
upon  which  the  allowance  must  be  made,  if  it 
is  done,  is  this:  that  where  a  creditor  has  two 
securities  for  the  same  debt,  and  he  prosecutes 
both,  if  he  obtains  satisfaction  on  one,  he  may 
•collect  from  the  other  not  only  taxable  costs, 
but  all  equitable  claims  growing  out  of  the 
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prosecution.  I  have  not  found  any  analogous 
case  going  that  length.  At  the  common  law, 
where  two  actions  were  brought  upon  the  same 
instrument,  as,  for  instance,  separate  suits 
against  the  drawer  and  indorser  of  a  promis- 
sory note,  the  plaintiff  might  recover  against 
both;  but  he  was  forced  to  be  content  with  the 
damages  in  one  suit  and  the  costs  in  both.  1 
Str.,  515.  By  our  statute,  he  can  recover  costs 
in  one  suit  only,  and  disbursements  in  the  oth- 
ers. 2  R.  S.,  615.  In  trespass  against  joint  tres- 
passers, the  plaintiff  may  prosecute  severally 
and  recover  against  each,  and  may  elect  de 
melioribus  damnis,  and  the  other  defendants 
will  be  relieved  on  payment  of  costs.  1  Johns., 
290.  However  equitable  it  may  seem  that  Mr. 
Bolton  should  be  indemnified  for  all  the  ex- 
penses he  has  been  put  to,  it  cannot  be  done 
without  establishing  the  principle  that  in  all 
cases  where  a  creditor  prosecutes  on  two  secu- 
rities, he  shall  recover  not  only  his  debt  and 
all  the  taxable  costs  in  both  suits,  but  also  all 
expenses  incurred  for  counsel  fees;  and  if  coun- 
sel fees,  why  not  his  own  personal  expenses 
growing  out  of  the  prosecution?  The  common 
law  has  established  a  more  limited  rule  in  the 
somewhat  analogous  case  of  joint  trespassers  ; 
and  the  Legislature,  in  the  more  analogous 
case  of  several  suits  on  the  same  instrument, 
*have  adopted  the,  still  more  limited  [*477 
rule  of  giving  in  one  suit  a  taxed  bill,  and  in 
the  other  mere  disbursements  ;  not  such  dis- 
bursements as  counsel  fees,  but  the  ordinary 
disbursements  paid  by  an  attorney  in  the  pro- 
gress of  the  suit;  that  is,  the  items  composing 
an  attorney's  bill,  with  the  exception  of  his 
own  fees.  No  reason  is  perceived  why  the  Ins. 
Co.  should  pay  the  note  accepted  by  Bolton  in 
part  payment  of  his  mortgage.  So,  also,  the 
difference  of  interest  was  a  claim  of  a  personal 
nature  against  Robert;  it  was  not  included  in 
the  mortgage,  and  of  course  not  covered  by 
the  policies.  1  think  we  are  not  justified  in 
compelling  the  Ins.  Co.  to  pay  more  than  the 
taxable  costs  ;  on  payment  of  which  there 
shquld  be  an  order  to  stay  all  further  proceed- 
ings on  the  judgment. 

Reversed— 17  Wend.,  631. 

Cited  in— 5  Duer,  522 ;  17  N.  Y.,  411. 


LAWRENCE  v.  GRAHAM. 

Practice — Surrender  of  Defendant  by  Bail — 
Whether  Entitled  to  Discharge  because  of  Ex- 
ception to  Bail. 

A  defendant  surrendered  by  his  bail  is  not  en- 
titled to  be  discharged  from  imprisonment,  on  the 
ground  that  the  plaintiff  had  given  notice  of  ex- 
ception to  the  bail,  where  no  exception  had  in  fact 
been  entered  on  the  bailpiece. 

Such  notice,  it  seems,  would  have  discharged  the 
bail ;  but  the  bail  not  having  availed  himself  of  the 
right  to  a  discharge  growing  out  of  the  exception, 
the  defendant  can  claim  no  advantage  under  ft. 

Citations -4  T.  R.,  719;  4  Johns.,  185,  426;  1  Cow., 
64;  2Cow.;614;  7  Cow.,  422;  2  Bos.  &  P.,  358;  2  H. 
Bl..  278. 

THE  defendant  having  been  surrendered  by 
his  bail  after  verdict,  he  now  applies  to  be 
discharged  from  imprisonment.on  the  grounds: 
1.  That  the  capias  having  been  served  by  a 
special  deputy,  the  sheriff  could  not  have  been 
compelled  to  put  in  special  bail;  2.  That  after 
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bail  was  put  in,  the  plaintiff  gave  notice  to  the 
defendant  that  he  had  excepted  to  the  bail ; 
and  3.  That  the  plaintiff  had  declared  for  a 
different  cause  of  action  from  that  specified  in 
the  ac  etiam  of  the  writ.  In  answer  to  which 
it  was  shown  that  although  notice  of  exception 
was  given,  no  exception  had  in  fact  been  en- 
tered on  the  bailpiece,  and  that  the  plaintiff 
subsequently  waived  the  exception  ;  so  also  it 
appeared  that  although  a  declaration  was  de- 
livered originally  in  a  different  action  from  that 
specified  in  the  writ,  that  subsequently,  by  the 
assent  of  the  defendant,  the  plaintiff  had  de- 
clared in  the  right  action. 

478*]  *By  tlie  Court,  Savage,  Ch.  J.  It 
has  been  decided  in  Demoranda  v.  Dunkin,  4 
T.  R.  719,  that  the  plaintiff  could  not  rule  the 
sheriff  to  return  a  ca.  sa.  which  had  been  exe- 
cuted by  a  special  bailiff,  appointed  at  the  re 
quest  of  the  plaintiff's  agents,  and  who  had 
suffered  an  escape.  Buller,  J.,  said  that  it  had 
been  repeatedly  held  that  if  a  special  bailiff  be 
appointed  on  the  nomination  of  the  plaintiff, 
the  latter  must  take  the  consequence  of  the 
acts  of  the  former.  The  court  had  considered 
them  as  the  acts  of  the  plaintiff  himself,  and 
had  refused  to  call  on  the  sheriff  to  return  the 
writ  in  such  cases.  But  no  application  to  re- 
turn the  writ  is  made  in  this  case  ;  the  special 
deputy,  it  is  presumed,  did  his  duty,  arrested 
the  defendant  and  took  a  bail-bond  ;  and  the 
bail  to  the  sheriff  became  special  bail.  Had  no 
special  bail  been  entered,  or  no  bail-bond  been 
taken  by  the  special  deputy,  the  question  might 
have  arisen  upon  a  motion  against  the  sheriff 
to  bring  in  the  body.  In  this  case  special  bail 
was  regularly  entered,  and  no  such  question 
can  arise;  a  bail-bond  was  regularly  taken,  and 
beyond  all  doubt  an  action  would  have  lain 
upon  it,  if  the  condition  had  been  broken. 

When  bail  are  excepted  to  by  an  exception 
entered  upon  the  bailpiece,  the  bail  are  dis- 
charged unless  they  justify,  even  though  the 
exception  be  orally  waived.  4  Johns. ,  185  ;  1 
Cow.,  54  ;  2  Id.,  514.  In  these  cases  the  ques- 
tion arose  between  the  plaintiff  and  the  bail, 
and  the  court  held  the  bail  discharged.  The 
contract  of  the  bail  is  between  him  and  the 
plaintiff,  and  the  defendant  in  the  action  has 
no  power  or  control  over  it.  Any  waiver  or 
agreement  to  waive  an  exception  must  be  be- 
tween the  plaintiff  and  bail,  and  between  them 
it  would  be  valid.  Here  the  bail  raises  no  ques- 
tion; he  asks  no  relief,  nor  does  the  plaintiff 
seek  any  remedy  against  him.  The  bail  ad- 
mitted his  liability  by  making  the  surrender, 
and  though  the  plaintiff  might  not  have  re- 
covered in  a  suit  against  the  bail,  yet  the  bail, 
I  apprehend,  is  not  bound  to  interpose  the  de- 
fense. If  he  does  not  choose  to  do  so,  the  prin- 
cipal cannot  set  it  up;  as  between  them. the  bail 
had  authority  to  make  the  surrender.  These 
remarks  proceed  upon  the  ground  that  the  bail 
was  exonerated  at  his  election.  The  cases  where 
an  exception  was  held  to  discharge  the  bail 
479*1  *were  those  where  the  exception  was 
entered  upon  the  bailpiece;  but  here  a  notice 
only  had  been  given,  and  was  it  not  competent 
for  the  party  giving  a  notice  to  waive  it  by 
parol?  In  answer  to  this  view  of  the  cause, the 
case  of  NichoU  v.  Sutfin,  7  Cow.,  422,  has  been 
•cited.  There  the  plaintiff  proceeded  upon  re- 
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ceiving  notice  of  bail,  and  perfected  his  judg- 
ment and  sued  the  bail,  though  the  bailpiece 
in  fact  had  not  been  filed;  it  had  been  acknowl- 
edged and  left  with  the  defendant's  attorney  to 
file,  but  he  had  forgotten  it.  The  plaintiff's 
proceedings  were  held  regular,  as  if  bail  had 
been  actually  filed,  and  the  bailpiece  was  or- 
dered to  be  filed  nunc  pro  tune,  but  the  bail 
had  leave  to  surrender.  This  case  shows  that 
a  party  is  concluded  by  his  own  notice,  and 
cannot  dispute  the  fact  which  his  notice  had 
asserted  to  be  true  ;  and,  applied  to  this  case, 
would  place  it  upon  the  same  footing,  as  re- 
gards the  bail,  as  if  the  exception  was  entered; 
but  still,  I  apprehend  the  bail  alone  can  avail 
himself  of  that  defense. 

The  same  remark  is  applicable  to  the  other 
point.  It  is  true,  that  if  the  plaintiff  declare 
for  a  different  cause  of  action  from  tout  ex- 
pressed in  the  writ,  the  bail  will  be  discharged; 
but  that  discharge  will  only  be  granted  on  mo- 
tion made  for  that  cause  at  the  time.  4  Cow. , 
426  ;  2  Bos.  &  P.,  358  ;  2  H.  Bl.,  278.  Here 
no  motion  of  that  kind  was  made,  and  the  dec- 
laration was  amended  so  as  to  correspond  with 
the  writ. 

I  am  of  opinion  that  the  defendant  cannot 
avail  himself  of  the  objection  growing  out  of 
the  notice  of  exception  to  the  bail;  that  the  bail 
alone  can  make  the  objection,  and  that  he  hav- 
ing waived,  by  his  acts  the  objections  existing 
in  the  case,  tlie  motion  by  the  defendant  must  be 
denied. 

Cited  in— 20  Wend.,  609 ;  39  Barb.,  353 ;  26  How.  Pr., 
411. 


*BLOORE  v.  POTTER  ET  AL.  [*48O 

Practice — Action  of  Covenant — Reference. 

In  an  action  of  covenant.where  the  plaintiff  made 
an  affidavit  that  the  trial  of  the  cause  would  require 
the  examination  of  a  long  account  preparatory  to 
a  motion  of  reference,  upon  which  referees  were 
agreed  upon  by  the  parties  and  a  rule  entered  by 
consent  for  their  appointment,  a  hearing  had  and 
report  made  in  favor  of  the  plaintiff ;  the  court,  on 
a  motion  to  set  aside  the  report,  would  not  permit 
the  plaintiff  to  allege  that  the  case  was  not  referri- 
ble  within  the  statute,  although  it  was  doubtful 
whether  they  would  originally  nave  ordered  a  ref- 
erence, had  a  motion  for  the  appointment  of  ref- 
eree s  been  made  and  opposed. 

Citations— 1  Johns.,  315,  492,  493  ;  17  Johns.,  129 ;  8 
Cow..  436 ;  18  Johns.,  26 :  5  Wend..  535 ;  6  Wend.,  503. 

T)  EFERENCE.  This  is  an  action  of  coye- 
IX  nant  upon  a  sealed  instrument,  by  which 
the  plaintiff  agreed  to  sell  to  the  defendants  a 
quantity  of  timber,  to  be  cut  by  the  defendants 
upon  a  certain  tract  of  land,  and  to  be  paid  for 
by  them  in  the  manner  particularly  specified 
in  the  contract.  After  issue  joined,  the  attorney 
for  the  plaintiff  gave  notice  of  a  motion  in- 
tended to  be  made  for  the  appointment  of  ref- 
erees, founded  upon  an  affidavit  of  the  plaint- 
iff in  interest, the  assignee  of  the  covenant,  that 
the  trial  would  require  the  examination  of  a 
long  account.  The  motion  was  not  made,  the 
attorneys  for  the  parties  agreeing  upon  ref- 
erees, who  were  appointed  by  a  rule  of  court 
entered  by  consent.  A  hearing  was  had  before 
the  referees,  who  made  a  report  in  favor  of 
the  plaintiff.  The  defendants  made  the  neces- 
sary preparations  to  move  this  court  to  set 
aside  the  report,  and  obtained  an  order  from 
a  commissioner  staying  the  entry  of  judgment 
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until  the  application  could  be  heard.  The 
plaintiff  now  moves  to  vacate  the  order  staying 
proceedings  on  the  ground  that  the  report  is 
not  properly  a  report  of  referees,  but  rather  an 
award  of  arbitrators. 

By  the  Court,  Savage,  Ch.  J.  This  court 
has  refused  to  interfere  where  a  cause  has  been 
referred  by  consent  without  any  rule  for  that 
purpose,  because  the  court  has  no  control  over 
referees  so  chosen;  the  referees  in  such  case 
being  mere  arbitrators.  1  Johns.,  315,  492, 
493.  So,  though  a  rule  be  entered,  if  the  action 
be  one  not  referrible  under  the  statute  as  trover. 
17  Id.,  129.  So  if  the  case  be  referrible  as  as- 
481*]  sumpsit,  *if  the  reference  be  not  ac- 
cording to  the  statute,  as  for  instance  to  two 
referees,  with  power  to  them  to  choose  an  um- 
pire. 8  Cow.,  136.  But  if  the  action  be  one 
in  which  a  long  account  might  exist,  if  in  point 
of  fact  the  trial  before  the  referees  did  not  re- 
quire the  examination  of  a  long  account,  the 
reference  does  not  thereby  become  an  arbitra- 
tion; a  judgment  entered  on  such  a  report  is 
regular  and  conclusive.  In  Harris  v.  Brad- 
shaw,  18  Johns. ,  26,  which  was  assumpsit  for 
pine  trees  sold  by  special  contract,  and  referred 
by  rule  by  consent  of  parties,  the  plaintiff  con- 
sidered the  report  as  an  award,  and  sued  upon 
it,  but  this  court  held  it  regular  as  a  report  of 
referees;  it  was  said  the  reference  was  an  ad- 
mission that  the  case  was  within  the  Act.  Arm- 
strong v.  Percy,  5  Wend.,  535,  was  a  case  not 
referrible;  it  was  assumpsit  for  failure  of  title 
to  a  horse  sold.  The  cause  was  referred  by 
consent,  and  a  report  made.  On  a  motion  to 
set  aside  the  report  on  the  merits,  it  was  ob- 
jected that  the  case  not  being  referrible,  the 
court  would  not  entertain  the  motion.  It  was 
answered  by  Mr.  J.  Marcy,  upon  the  authority 
of  Harris  v.  Bradshaw,  that  as  the  action  is 
one  (being  anxumpsit)  which  is  referrible,  al- 
though the  court  would  not  have  ordered  a 
reference  in  that  particular  case, yet  they  would 
not  listen  to  such  an  allegation  against  the 
agreement  and  acts  of  the  parties.  Thomas  v. 
Reab,  6  Wend.,  503,  was  an  action  of  covenant 
for  cutting  timber  contrary  to  the  covenant. 
It  was  referred  at  the  circuit  af  ler  10  hours  had 
been  spent  in  hearing  testimony.  This  court 
vacated  the  order  for  reference,  because  there 
was  nothing  in  the  case  in  the  nature  of  an  ac- 
count. Had  a  motion  been  made  in  this  case 
for  a  reference,  and  opposed,  it  may  be  doubted 
whether  it  would  have  been  ordered,  though 
something  in  the  nature  of  an  account  did  ex- 
ist under  the  covenant;  but  the  plaintiff  moved 
for  the  reference  on  his  affidavit  that  the  trial 
would  involve  the  examination  of  a  long  ac- 
count. The  trial  did  in  fact  require  the  stating 
an  account;  but  if  it  had  not,  the  plaintiff  can- 
not be  heard  to  make  this  objection  contrary 
to  his  own  oath  and  his  own  acts.  A  long  ac- 
count may  well  exist  between  the  parties.where 
the  remedy  is  by  an  action  of  covenant. 
482*1  *  Thomas  v.  Reab,  is  clearly  distin- 
guishable from  this  case;  there  the  reference 
was  against  the  consent  of  the  party  who  moved 
to  vacate  it,  and  he  had  done  no  act  in  pursu- 
ance of  it. 

Motion  denied,  with  costs. 

Cited  in— 13  Wend..  296;  19  Wend.,  22. 110;  30  How. 
Pr.,  89;  40  How.  Pr.,  154 ;  1  Abb.  N.  8.,  80 ;  8  Bos.701. 
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MOORE  v.  MERRITT. 

Practice — Power  of  Supreme  Court  Commissioner 
— Notice  of  Motion. 

A  Supreme  Court  Commissioner  has  power  to 
make  an  order  for  security  for  costs,  and  has  the 
right  to  modify  or  revoke  it. 

On  an  application  to  modify  or  revoke,  regularly 
notice  should  be  given  to  the  party  obtaining  the 
order;  it,  however,  rests  in  the  discretion  of  the 
officer  whether  or  not  notice  shall  be  given.  Where, 
according  to  the  ordinary  course  of  proceedings, 
cause  cannot  well  be  shown,  notice  seems  to  be  un- 
necessary. 

Citations— 2  R.  S.,  279,  280,  sec.  18, 19;  620,  sec.  3. 
QUESTIONS  arose  in  this  case  as  to  the 
v£,  power  of  a  Supreme  Court  Commissioner 
to  make  an  order  for  security  for  costs;  as  to- 
his  right  to  modify  or  revoke  such  order,  and 
as  to  the  giving  notice  to  the  party  obtaining 
the  original  order,  the  following  opinion  wa& 
delivered  : 

By  the  Court,  Savage,  Ch.  J.  The  first 
judge  of  Ontario  had  power  as  a  Supreme  Court 
Commissioner  to  make  the  order, which  he  did. 
By  the  Revised  Statutes,  2  R.S.,  279,  280,  sees. 
18,  19,  Supreme  Court  Commissioners  are  au- 
thorized to  perform  all  the  duties,  and  to  exe- 
cute every  act,  power  and  trust  which  a  justice 
of  the  Supreme  Court  may  perform  and  execute 
out  of  court,  according  to  the  rules  and  prac- 
tice of  such  court  and  pursuant  to  the  pro- 
visions of  any  statute,  in  all  civil  cases,  except 
that  when  any  power  is  given  in  express  terms 
by  any  statute  to  the  justices  of  the  Supreme 
Court  and  the  circuit  judges,  or  either  of  them, 
without  naming  Supreme  Court  Commissioners 
in  sunh  statute,  then  the  Commissioners  can- 
not execute  such  power.  An  order  to  file  se- 
curity for  costs,  and  for  stay  of  proceedings 
until  it  is  done,  "may  be  made  by  the  court  in 
which  the  action  is  pending,  or  by  any  judge 
thereof  in  vacation."  2  R.  S.,  620,  sec.  3.  This 
power  was  executed  by  courts  of  record  before 
any  statute  was  passed  *on  the  subject,  [*483 
and  is  not  one  now  for  the  first  time  conferred; 
it  is  not  given  in  express  terms  "  to  the  justices 
of  the  Supreme  Court,"  but  to  any  judge  of 
the  court  in  which  the  action  is  pending.  The 
power  is  given  to  the  Courts  of  C.  P.  and 
Mayors'  Courts,  as  well  as  to  the  Supreme 
Court,  and  seems  to  be  a  statute  provision  reg- 
ulating the  practice  of  the  courts  in  civil  cases, 
and  is,  therefore,  embraced  within  the  clause 
conferring  general  powers  on  Commissioners. 
2R.  S.,  279,  280,  sec.  18. 

The  Commissioner  having  power  to  make 
the  order,  has  power  also  to  modify  or  revoke 
it.  It  is  objected  that  he  could  not  revoke  hi» 
order  without  requiring  notice  to  the  party  in 
whose  favor  the  order  was  made.  This  is  not 
necessary  in  all  cases ;  it  must  be  a  matter  of 
discretion  with  the  officer  whether  to  require 
it  or  not.  In  most  cases  it  is  proper  to  require 
such  notice,  and  that  a  reasonable  time  be  as- 
signed for  the  hearing,  but  where  an  order  had 
been  made  not  conformable  to  the  practice  of 
the  court,  the  Commissioner,  no  doubt,  may  * 
revoke  it  or  modify  it  so  as  to  make  it  regular 
without  notice.  In  general,  where,  according 
to  the  ordinary  course  of  proceedings,  cause 
cannot  well  be  shown  against  what  is  asked 
for,  there  can  be  no  necessity  of  giving  notice 
to  the  party  obtaining  the  original  order. 
Cited  In— 10  Wend.,  669. 
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HAYWARD  v.  HOYT  &  HAYWARD. 

Commencement  of  Suit — Capias — Actions  for 
Recovery  of  Debt  or  Damages. 

A  suit  cannot  be  commenced  by  original  writ  ex- 
cept when  no  other  process  can  be  used. 

A  capias,  such  as  is  used  in  actions  non -bailable, 
may  issue,  notwithstanding  the  statute  prohibiting 
.arrest  and  imprisonment  on  civil  process  in  actions 
upon  contract. 

Actions  for  the  recovery  of  debt  or  damages  must 
be  commenced  either:  1.  By  capias  against  individ- 
uals not  privileged ;  2.  By  summons  against  corpo- 
rations :  and  3.  By  the  filing  and  service  of  a  declara- 
tion. 

Citations— Act,  Feb.  17,  1815;  2  R.  8.,  227,  sec.  8; 
347,  348,  sec.  4 ;  Act,  April  26, 1831 ;  2  Dunl.,  94,  n. 

T1HIS  suit  was  commenced  by  an  original  writ, 
1  sued  out  of  and  returnable  in  this  court. 
The  action  is  on  a  promissory  note  made  at 
•St.  Catherines,  in  Upper  Canada.  One  of  the 
484*]  *defendants  on  whom  the  writ  was 
served  resides  in  N.  Y.,  the  other  in  Canada. 
A  motion  is  made  to  quash  the  writ. 

Mr.  C.  Edwards,  for  the  defendant. 

Messrs.  D.  P.  and  J.  P.  Hall,  for  the  plaint- 
iff. 

By  the  Court,  Savage,  Ch.  J.  An  original 
writ  was  anciently  the  common  mode  of  com- 
mencing a  suit;  it  issued  out  of  chancery.  It 
was  a  common  law  proceeding,  but  was  regu- 
lated by  our  Statute  of  Feb.  17,  1815,  which 
directed  such  writs  to  be  issued  out  of  the 
•courts  in  which  they  are  returnable,  instead  of 
being  issued  out  of  chancery.  This  statute  has 
been  repealed,  and  the  Revised  Statutes  have 
provided  that  "Original  writs,  whenever  the 
same  shall  be  necessary,  shall  issue  out  of  and 
under  the  seal  of  the  court  in  which  they  shall 
be  returnable,  and  shall  be  tested  in  the  same 
manner'as  other  writs  issued  out  of  such  courts, 
but  in  other  respects  the  forms  now  in  use 
shall  be  observed."  2  R.  8.,  277,  sec.  8.  It  is 
also  enacted  that  "Actions  brought  for  the  re- 
covery of  any  debt,  or  for  damages  only,  may 
be  commenced  either :  1.  By  issuing  and 
service  of  a  capias  ad  retpondendum  against  per- 
sons not  privileged  from  arrest.  2.  By  sum- 
mons against  corporations."  3.  By  filing  a  dec- 
laration, etc.  2R.  S.,347,  sec.  1.  By  the  statute 
last  cited  it  would  seem  to  be  unnecessary  to 
use  the  original  writ  in  any  case  except  against 
corporations.  In  all  other  cases  a  personal 
action  may  be  commenced,  either  by  capias  or 
declaration,  except  that  capias  cannot  be  used 
against  a  person  privileged  from  arrest.  Per- 
sons privileged  from  arrest  are  ambassadors 
and  their  servants,  members  of  the  Legislature 
for  a  certain  period,  judges  of  the  courts,  etc. 
The  proceeding  by  original  would  seem  to  be 
unnecessary,  as  the  proceeding  by  declaration 
is  applicable  to  all,  and  the  proceeding  by 
capias  to  nearly  all.  It  is  said,  however,  that 
the  Act  to  Abolish  Imprisonment  for  Debt, 
passed  Apr.  26,  1831,  has  abolished  the  capias 
by  declaring  that  "  no  person  shall  be  arrested 
or  imprisoned  on  any  civil  process  issuing  out 
of  any  court  of  law,"  in  any  action  upon  con- 
tract. It  has  been  well  remarked  by  Mr.  Dun- 
485*1  lap,  1  Dunl..  94,  n.,  that  "It  is  a  •gen- 
eral rule  in  the  practice  of  the  English  courts, 
that  whenever  the  defendant  may  be  arrested 
he  may  be  held  to  bail.  But  this  rule  does  not 
apply  in  our  practice;  and  it  is  a  general  prin- 
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ciple,  that  whenever  a  capias  lies,  the  defend- 
ant may  be  arrested,  but  whether  he  shall  be 
held  to  bail  or  not,  depends  on  other  consid- 
erations." The  use  of  the  capias  in  actions  not 
bailable  is  as  familiar  as  any  other  part  of  our 
practice.  Before  the  Revised  Statutes  the  de- 
fendant was,  in  fact,  arrested  upon  non-bail- 
able process,  and  was  required  to  indorse  his 
appearance;  but  since  the  Revised  Statutes,  the 
capias  In  a  non-bailable  action  is  a  mere  sum- 
mons in  effect,  though  the  form  is  the  same  as 
formerly;  if  the  defendant  refuse  to  indorse  his 
appearance,  the  sheriff  may  return  the  writ 
personally  served.  2  R.  S.,  347,  348,  sec.  4. 
And  when  the  Act  of  1831  says,  no  person  shall 
be  arrested  or  imprisoned,  an  arrest  is  intended 
which  produces  imprisonment,  unless  bail  is 
given  ;  but  the  Legislature  never  intended  in 
this  way  to  abolish  the  use  of  the  capias  in  ac- 
tions not  bailable.!"* 

There  is,  therefore,  no  necessity  for  the  use 
of  the  original  writ  in  this  case.  The  Revised 
Statutes  do  not  recognize  the  use  of  this  pro- 
ceeding only  when  the  same  shall  be  necessary. 
If,  however,  a  party  may  use  it  when  not  nec- 
essary, when  he  may  proceed  either  by  capias 
or  declaration,  then  the  original  which  he  may 
thus  use,  is  the  antiquated  and  obsolete  orig- 
inal at  common  law,  which  issues  out  of  chan- 
cery. The  writ  in  this  case  purports  to  issue 
from  this  court,  which  is  only  authorized  in 
case  of  necessity.  This  proceeding  seems 
to  be  erroneous;  for  if  it  is  a  proceeding  purely 
at  common  law,  it  should  be  issued  from  chan- 
cery. It  cannot  issue  from  this  court  only  in 
case  of  necessity  ;  no  necessity  exists  in  this 
case  ;  as  the  other  remedies  are  applicable,  it 
is,  therefore,  irregular.  But  I  am  inclined  to 
think  this  proceeding  unauthorized  upon  a 
broader  ground.  When  the  Legislature  have 
undertaken  to  regulate  the  commencement  of 
suits,  and  to  specify  the  modes  in  which  suits 
may  be  commenced,  such  action  on  the  part  of 
the  Legislature  implies  a  negative  as  to  any 
other  mode  of  prosecuting  formerly  allowed. 
The  maxim  expressio  unius  est  exclusio  altering 
applies,  and  when  the  Act  regulating  original 
writs  in  cases  where  they  are  necessary  is  con- 
sidered, the  intention  *of  the  Legisla-  [*486 
ture  to  exclude  them  in  all  other  cases  is  fairly 
inferable. 

My  conclusion  is  that  original  writs  cannot 
be  used  since  our  Revised  Statutes,  only  when 
they  are  necessary  from  the  want  of  any  other 
appropriate  remedy  ;  that  in  this  case  it  is  not 
necessary  and,  therefore,  improper  and  irregu- 
lar, and  should  be  set  aside ;  bv.t  without  costs, 
as  this  is  the  first  time  the  question  has  arisen. 


THE  PEOPLE,  ex  rel.  E.  BAILEY, 

e. 

THE  JUDGES  OF  THE  ALBANY 
MAYOR'S  COURT. 

Executors  and  Administrators —  W7ien  Liable 
for  Costs — Personal  Liability  for — Practice — 
Amendment — Jurisdiction  of  Surrogate. 

Executors  and  administrators  are  not  liable  to 
costs  in  suits  necessarily  prosecuted  by  them  in  the 
right  of  their  testator  or  intestate,  unless  the  court 
shall  upon  special  application  award  costs  against 
them  for  wantonly  bringing  any  suit,  or  unneoes- 
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sarily  suffering  a  nonsuit  or  non  pros.,  or  for  bad 
faith  in  bringing  or  conducting  the  cause. 

But  where  they  unnecessarily  sue  in  their  repre- 
sentative character,  as  for  a  cause  of  action  accru- 
ing subsequent  to  the  death  of  their  testator  or  in- 
testate, they  are  liable  personally  to  costs. 

A  special  application  to  the  court  for  costs  is  not 
necessary,  where  the  executor  or  administrator  is 
personally  liable;  and  in  such  case  an  execution  may 
issue,  although  no  account  has  been  rendered  of 
the  administration  to  the  surrogate,  and  no  order 
made  by  him  for  execution. 

A  surrogate  may  make  order  for  execution  against 
executors  or  administrators  on  judgments  after  a 
trial  at  law  upon  the  merits :  but  he  has  no  jurisdic- 
tion where  judgments  pass  against  executors  or 
administrators  without  trial. 

The  omission  to  state  the  title  of  office  of  the  pre- 
siding officer  of  a  court  in  the  teste  of  a  writ  is  no 
cause  for  setting  aside  the  process ;  an  amendment 
will  be  allowed. 

Citations— 2  R.  S.,  88,  sec.  32  ;  116,  sec.  19 ;  618,  sec. 
37;  615,  sees.  16,  17;  11  Johns.,  403 ;  1  R.  L.,  343 ;  4 
Cow.,  87;  5  Cow.,  267. 

COSTS  against  administrators.  H.  C. Whelp- 
ley,  as  collector1  of  the  goods  of  Erastus 
Young,  deceased,  brought  an  action  of  replevin 
in  the  Mayor's  Court  of  Albany,  against  E. 
Bailey,  and  declared  that  the  defendant  had 
received  of  Young,  in  his  lifetime,  certain 
property,  to  be  delivered  to  him  or  his  repre- 
sentative upon  request ;  and  that  though  re- 
quested by  Young  in  his  lifetime,  and  by  the 
plaintiff  since  the  death  of  Young,  the  defend- 
ant had  not  delivered  up  the  property,  but  de- 
tained the  same.  The  defendant  pleaded  :  1. 
487*]  Non  detinet;  *and  2.  That  the  plaintiff 
was  not,  and  never  had  been,  collector,  etc.; 
upon  which  pleas  issue  was  taken,  and  the 
cause  was  tried.  On  the  trial  the  plaintiff 
claimed  to  recover  for  the  wrongful  detention 
of  the  property  after  demand  by  him  ;  and  it 
appeared  that  the  cause  of  action,  if  any,  arose 
after  the  decease  of  Young.  The  defendant 
had  a  verdict,  entered  judgment  for  costs,  with- 
out previous  application  to  the  court,  and  is- 
sued execution  de  bonis  propriis,  the  defendant 
being  described  in  the  execution  in  the  char- 
acter in  which  he  sued.  The  defendant  moved 
the  Mayor's  Court  to  set  aside  the  execution 
for  irregularity,  on  an  affidavit  stating  his  ap- 
pointment as  collector  Mar.  17,  1882,  and  his 
subsequent  appointment  as  administrator  Apr. 
30  following  ;  that  no  account  of  his  adminis- 
tration had  been  rendered  by  him  to  the  surro- 
gate, and  that  the  surrogate  had  not  made  any 
order  allowing  an  execution  to  issue  against 
him.  It  also  appeared  that  in  the  teste  of  the  ex- 
ecution the  title  of  office  of  the  mayor  was  omit- 
ted to  be  stated;  it  was  tested  thus  :  "Witness 
John  Townsend,  Esq.,  of  our  said  city,  at  Al- 
bany,the  first  Tuesday  of  October,  in  the  year," 
etc.  The  Mayor's  Court  set  aside  the  execu- 
tion. The  defendant  below  applied  for  and 
obtained  an  alternative  mandamus,  directing 
the  Mayor's  Court  to  vacate  the  rule  setting 
aside  the  execution,  or  show  cause.  On  the 
coming  in  of  a  return  to  the  alternative  man- 
damus, showing  the  above  facts,  the  relator 
asked  for  aperemptory  mandamus. 

Mr.  R.  W.  Peckham,  for  the  relator. 

Mr.  J.  I.  Lansing,  contra. 

By  the  Court,  Savage,  Ch.  J.  There  is  no 
objection  to  the  execution  on  the  ground  of 

1.— Collector  is  an  officer  created  by  the  Revised 
Statutes,  to  whom  special  letters  of  administration 
are  granted  in  certain  specified  cases.  2  R.  8.,  78,  sec. 
38. 

086 


variance  from  the  record.  The  plaintiff  is  de- 
scribed in  the  record  as  collector,  and  he  is  so 
described  in  the  execution  ;  but  that  is  mere 
description,  and  no  admission  that  he  was  in 
truth  collector.  The  record  finds  that  he  was 
not,  and  never  had  been  collector,  etc.  The 
execution,  I  apprehend,  was  not  set  aside  on 
that  ground,  nor  because  the  word  "mayor" 
is  left  out  after  the  mayor's  name  in  the  teste 
*of  the  writ.  It  was  not  alleged  that  [*488 
John  Townsend  was  not,  in  fact,  mayor  at  the 
time  when  the  writ  was  tested.  And  had  the 
court  below  thought  the  omission  of  the  title 
of  office  a  fatal  mistake,  still  an  amendment 
would  have  been  permitted.  The  ground  upon 
which  the  motion  was  granted  in  the  court  be- 
low was  that  an  execution  had  been  issued 
against  a  person  suing  in  a  representative  char- 
acter, without  an  order  of  the  surrogate  per- 
mitting it  to  be  done,  and  the  only  important 
question  for  decision  now  is  whether  the  Re- 
vised Statutes  apply  to  this  case  ?  By  those 
statutes,  2  R.  S.,  88,  sec.  32,  it  is  enacted  that 
no  execution  shall  issue  against  an  executor  or 
administrator  until  an  account  of  his  adminis- 
tration shall  have  been  rendered  and  settled, 
unless  an  order  of  the  surrogate  who  appoint- 
ed him  has  been  obtained  authorizing  such  ex- 
ecution ;  and  then  to  issue  only  for  the  propor- 
tion of  the  assets  applicable  to  the  judgment. 
The  previous  sections  relate  to  the  duties  of 
executors  and  administrators,  and  to  suits 
against  them;  and  so  also  do  the  subsequent  sec- 
tions, in  which  the  Legislature  evidently  evince 
a  desire  to  protect  the  assets  in  the  hands  of 
executors  and  administrators  for  the  benefit  of 
the  creditors  of  the  deceased,  and  to  prevent 
their  being  exhausted  in  the  payment  of  un- 
necessary costs.  Hence,  the  41st  section  pro- 
vides that  executors  and  administrators  shall' 
not  be  compelled  to  pay  costs  in  any  case,  un- 
less there  has  been  due  diligence  on  the  part 
of  the  creditors  in  presenting  their  demands, 
and  negligence,  at  least,  on  the  part  of  the  ex- 
ecutors or  administrators  ;  and  the  court  may 
direct  in  their  discretion  whether  the  costs 
shall  be  paid  out  of  the  assets,  or  out  of  the 
individual  property  of  the  executors  or  admin- 
istrators. In  confirmation  of  the  idea  that  the 
object  of  the  Legislature  was  to  protect  the 
assets  from  waste,  is  a  subsequent  section,  2 
R.  S.,  116,  sec.  19,  which  declares,  that  when 
a  creditor  shall  have  obtained  judgment  against 
an  executor  or  administrator,  after  a  trial  at 
law  upon  the  merits,  he  may,  at  any  time  there- 
after, apply  to  the  surrogate  having  jurisdic- 
tion, for  an  order  against  such  executor  or  ad- 
ministrator, to  show  cause  why  an  execution 
on  such  judgment  should  not  be  issued.  The 
surrogate  has  no  concern  with  the  individual 
property  of  the  executor  or  administrator,  anv 
more  than  he  has  with  the  *property  [*489 
of  any  other  suitor;  but  he  is  supposed  to  have 
the  control  of  the  effects  of  deceased  persons, 
and  he  appoints  the  administrators  and  collect- 
ors, and  issues  letters  testamentary  to  execu- 
tors ;  and  before  he  can  interfere  or  have  any 
authority  to  order  an  execution,  there  must 
have  been  a  trial  upon  the  merits.  The  surro- 
gate, therefore,  it  seems  has  not  jurisdiction  in 
all  cases,  for  it  often  happens  that  judgments 
pass  against  executors  and  administrators  with- 
out a  trial  at  law  upon  the  merits.  It  is  also 
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enacted,  2  R.  S.,  618,  sec.  37,  that  in  suits 
against  executors  and  administrators,  in  which 
the  plaintiff  shall  recover  costs,  the  judgment 
shall  be  that  such  costs  be  collected  of  the  as- 
sets, unless  in  cases  provided  for  in  the  sec- 
tions to  which  I  have  previously  referred.  The 
statute  relating  to  costs,  2  R.  8.,  615,  sec.  16. 
declares  the  cases  in  which  the  defendant  shall 
recover  costs  against  the  plaintiff;  and,  in  gen- 
eral, he  is  so  entitled  in  all  cases  in  which  he 
would  have  been  compelled  to  pay  costs,  had 
the  plaintiff  prevailed.  But  the  17th  section 
explains  and  qualifies  ft  by  declaring  that  such 
defendant  shall  not  have  costs  against  execu- 
tors and  administrators  necessarily  prosecuting 
in  the  right  of  their  testator  or  intestate,  un- 
less the  court  shall  upon  special  application 
award  costs  against  them  for  wantonly  bring- 
ing any  suit,  or  unnecessarily  suffering  a  non- 
suit or  non  prosa.,  or  for  bad  faith  in  bringing 
or  conducting  the  cause.  From  this  section, 
it  is  inferable  that  none  of  these  guards  thrown 
round  the  executor  and  administrator  apply  to 
them,  unless  they  necessarily  prosecute  in  their 
representative  character. 

Two  questions  arise  upon  the  regularity  of 
the  execution  issued  in  this  case.  1.  Was  the 
plaintiff  liable  to  costs  ?  2.  If  liable,  was  a 
special  motion  to  the  court  to  award  costs  nec- 
essary ?  If  the  plaintiff  could  have  prosecuted 
in  his  own  name  without  setting  forth  his  rep- 
resentative character,  then  he  is.  liable  indi- 
vidually. The  Revised  Statutes,  in  my  opin- 
ion, have  not  altered  the  law  as  to  executors 
and  administrators  plaintiffs,  where  costs  only 
are  in  question,  unless  these  costs  are  to  be 
paid  out  of  the  assets.  Whatever  contrariety 
of  decision  may  have  taken  place  in  England 
as  to  the  liability  of  executors  and  administra- 
tors prosecuting  as  plaintiffs,  the  rule  in  this 
State  appears  to  have  been  uniform.  In  Til- 
4i)O*J  ton's  *Adm'r  v.  Williams,  11  Johns., 
403,  the  plaintiffs  declared  in  trover  in  several 
counts ;  in  some,  the  trover  and  conversion 
were  laid  in  the  lifetime  of  the  intestate  ;  in 
others,  after  his  death.  The  court  said  it  was 
well  settled  that  if  the  declaration  contain  but 
one  count,  and  that  charges  the  trover  and 
conversion  in  the  intestate's  lifetime,  then  the 
administrator  is  not  liable  for  costs ;  if  they 
were  laid  after  the  death,  then  costs  were 
chargeable  ;  and  as  the  judge  in  that  case  cer- 
tified that  the  evidence  applied  to  the  count 
charging  the  trover  and  conversion  after  the 
death  of  the  intestate,  the  plaintiffs  were  ad- 
judged to  be  liable.  The  court  said  that  the 
statute  exempting  executors  and  administrators 
from  the  payment  of  costs,  when  prosecuting  in 
right  of  their  testator  or  intestate,  applied  only 
to  cases  where  it  was  necessary  for  them  to 
prosecute  in  their  representative  character. 
Tne  Revised  Statutes  are  explicit  on  that  sub- 
ject. The  17th  section,  2  R.  S.,  615,  was  no 
doubt  so  drawn  as  to  render  clear  and  ex- 
plicit what  was  perhaps  obscure  in  the  2d  sec- 
tion of  the  Act  of  1813.  1  R.  L.,  343.  Ever 
since  the  case  above  cited,  the  principle  has 
never  been  controverted  that  a  plaintiff  suing 
unnecessarily  in  a  representative  character  is 
liable  for  costs.  In  Ketchum  v.  Ketchum,  4 
Cow.,  87,  the  principle  was  again  recognized 
that  where  the  cause  of  action  accrues  wholly 
after  the  testator's  death,  the  plaintiff  is  liable 
WEND.  9. 


if  he  fails.  In  that  case,  we  were  of  opinion 
that  it  was  necessary  for  the  plaintiff  to  sue 
in  his  representative  character  ;  the  cause  of 
action  was  complete  during  the  life  of  his  tes- 
tator. That  was  an  action  of  assumpsit.  The 
case  of  Barker  v.  Baker,  5  Cow.,  267,  was  tro- 
ver, and  more  like  this  case.  The  plaintiffs  de- 
clared in  three  counts  :  the  first  charged  the 
trover  and  conversion  in  the  testator's  lifetime; 
the  second  charged  the  trover  in  the  testator's 
lifetime,  and  the  conversion  after  his  death  ; 
the  third  charged  both  trover  and  conversion 
after  the  testator's  death.  On  the  trial,  the 
plaintiffs  proved  that  the  horses  were  found  in 
the  defendant's  possession  after  the  testator's 
death,  and  on  demand,  the  defendant  refused 
to  deliver  them  up.  The  plaintiffs  failing, 
were  held  liable  for  costs.  We  held  that  in 
trover  where  the  conversion,  which  is  the  gist 
of  the  action,  was  after  the  death  of  the  tes- 
tator, the  plaintiffs  must  *pay  costs  on  [*491 
failure.  No  cause  of  action  existed  in  the  tes- 
tator's lifetime  ;  the  plaintiffs  might  have  sued 
in  their  own  names,  and  not  as  executors  and, 
therefore,  they  were  liable.  At  the  death  of 
the  testator,  the  personal  property  vests  in  the 
executors  ;  they  should,  therefore,  sue  in  their 
own  right,  and  never  in  their  representative 
character,  only  where  the  deceased  had  a  com- 
plete right  of  action  in  his  lifetime.  In  this 
case  no  cause  of  action  existed  in  the  lifetime 
of  the  intestate.  The  property  in  question  was 
delivered,  according  to  the  declaration,  to  the 
defendant  by  the  intestate,  to  be  returned  upon 
request  ;  but  no  request  being  alleged  in  the 
lifetime  of  Young,  no  cause  of  action  is  shown 
in  favor  of  Young.  The  cause  of  action  arose 
when  the  defendant  refused  to  give  up  the 
property  on  demand.  This  is  a  case,  therefore, 
where  the  cause  of  action  arose  after  the  death 
of  the  intestate,  and  the  collector  need  not  have 
sued  in  his  representative  character  ;  of  course, 
on  failure,  he  is  liable  personally  for  costs. 

Was  it  regular  to  issue  execution  without 
motion  to  the  court  for  that  purpose  ?  All  the 
cases  on  this  point  have  arisen  on  special  mo- 
tions for  costs  ;  but  I  do  find  it  adjudicated 
that  a  special  motion  shall  be  made  where  the 
plaintiff  is  personally  liable.  In  such  cases  he 
is  stripped  of  his  representative  character, 
and  stands  as  an  individual  before  the  court. 
Had  the  defendant  in  this  case  in  fact  prose- 
cuted in  his  own  name,  without  any  addition 
or  description  of  character,  there  could  hard- 
ly be  a  pretense  for  saying  that  a  special  mo- 
tion was  necessary  to  charge  him  with  costs. 
He  is,  so  far  as  costs  are  concerned,  not  prose- 
cuting as  collector,  but  in  his  own  right  for 
his  own  property.  All  the  sections  of  the  Re- 
vised Statutes,  except  the  17th  section,  page 
615,  relate  to  executors  or  administrators  in 
their  representative  capacity  and,  therefore, 
have  no  application  to  this  case.  Thus  far,  I 
have  considered  the  case  upon  the  affidavits. 
The  record  places  the  case  clear  of  any  doubt. 
According  to  it,  the  plaintiff  sued  as  collector. 
If  the  record  was  erroneously  made  up,  it 
should  have  been  corrected  by  a  motion  to  the 
Mayor's  Court  for  that  purpose ;  while  it  re- 
mams  as  it  is,  it  fully  justifies  the  execution. 
In  my  opinion  the  court  below  erred  in  setting 
aside  the  execution,  and  the  mandamus  must  be 
granted,  with  cost*. 
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Overruled— 1  Hill,  195. 

Surrogate— Pmver  of  to  issue  execution  by  order. 
Doubted— 18  Wend.,  669. 

Cited  in— 12  How.  Pr.,  393 ;  15  Abb.  Pr.,  249. 

Executors  and  administrators— When  may  sue  or 
he  sued  in  individual  or  representative  character- 
Liability  for  costs.  Criticised— 2  Abb.  Pr.,  437. 

Cited  in— 17  Wend.,  560 ;  1  Denio,  627 :  1  Lans.,  305; 
29  Hun.  590 ;  11  Barb.,  248 ;  2  How.,  Pr.,  43 :  4  How. 
Pr.,  253 ;  11  How.  Pr.,  14 ;  14  How.  Pr.,  486  ;  5  Abb., 
Pr.,  231 ;  6  Abb.  Pr.,  96 :  15  Abb.  Pr.,  197 1  Bos.,  635  ; 
20  Wis.,  386. 


492*]    *CAMPBELL  t>.  COOK. 

Costs — Attorney's  Fee — Counsel  Fee. 

Where  a  plaintiff  in  this  court  is  entitled  to  only 
•C.  P.  costs,  he  may,  besides  charging  an  attorney's 
fee  on  trial,  charge  the  same  sum  for  a  counsel  fee 
when  counsel  is  actually  employed;  and  such  coun- 
•sel  fee  may  be  charged  as  often  as  the  cause  is  no- 
ticed for  trial,  but  in  such  case  only  one  attorney's 
fee  can  be  charged. 

:  Notary's  fees  on  protest  of  note,  where  but  one 
notice  is  given  are,  75  eta.;  for  every  other  notice 
an  additional  charge  of  25  cts.  may  be  made. 

Citations— 2  R.  S.,  632,  sec.  17 ;  647,  sec.  41. 

T>  ETAXATION  of  costs.  The  action  was  as- 
XV  sumpsit,  in  which  the  plaintiff  was  entitled 
to  only  C.  P.  costs.  In  his  bill  he  had  taxed 
$2  for  an  attorney's  fee  on  trial,  $3.75  for  coun- 
sel fee  on  trial;  and  $1.50  notary's  fees  on  pro- 
test of  note.  It  was  objected  that  he  was  not 
entitled  to  a  counsel  fee,  and  if  entitled,  that 
the  amount  could  not  exceed  $2.  The  notary's 
fee,  it  was  also  said,  should  be  no  more  than 
75  cents. 

By  the  Court,  Sutherland,  J.  The  fee  bill 
allows  for  services  rendered  by  counsel  in 
causes  in  the  Supreme  Court,  in  which  C.  P. 
costs  only  are  recoverable,  the  same  fees  as 
are  allowed  to  attorneys  in  Courts  of  C.  P.  for 
similar  services.  2  R.  S.,  632,  sec.  17.  The  fee 
on  trial,  or  attending  prepared  for  trial,  to  an 
attorney  in  the  C.  P.,  is  $2;  consequently, 
counsel  for  attending  the  trial  is  entitled  to  $2, 
and  to  the  like  sum  as  often  as  the  cause  is  no- 
ticed and  he  attends  prepared  for  trial.  An  at- 
torney's fee  of  $2  may  also  be  charged  for  at- 
tending the  trial  of  a  cause.  The  costs  must, 
therefore,  be  relaxed.  The  notary's  fee  is  also 
overcharged.  It  is  understood  that  the  practice 
of  notaries  is  to  charge  $1.50,  but  the  statute 
does  not  warrant  such  charge  ;  it  allows  for 
drawing  and  copy  of  protest  25  cents,  sealing 
the  same  25  cents,  and  drawing  copy  and  serv- 
ing every  notice  of  non-payment  25 cents;  con- 
sequently, where  a  note  is  protested,  and  but 
one  notice  given,  the  fees  of  the  notary  cannot 
exceed  75  cents.  2  R.  S.,  647.  sec.  41. 
Cited  in— 3  Denio,  26. 


493*]  *PELLETREAU  0.  MOORE. 

Practice-Stay  of  Proceedings  to  Settle  Exceptions. 

Where  there  is  an  order  to  stay  proceedings  until 
the  settlement  of  a  bill  of  exceptions,  the  party  ten- 
dering the  bill  is  entitled  to  a  reasonable  time,  after 
attending  before-  the  judu-e  for  settlement,  to  en- 
gross the  bill  and  obtain  the  signature  of  the  judge, 
and  until  the  judge's  signature  is  obtained,  the  bill 
is  not  settled,  and  a  judgment  entered  previous 
thereto  will  be  set  aside  as  irregularly  entered. 

Citation— Laws  of  1832,  p.  188. 
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A  VERDICT  having  been  obtained"  by  the 
-L\.  plaintiff,  the  defendant  obtained  an  order 
to  stay  proceedings  until  the  settlement  of  a 
bill  of  exceptions.  The  bill  was  settled  Mar.  7. 
On  the  8th,  the  plaintiff  not  having  been  served 
with  a  further  order  to  stay,  signed  judgment. 
On  the  llth,  the  defendant  obtained  an  order 
that  there  was  probable  cause  to  stay  the  pro- 
ceedings, which,  on  the  13th,  was  served  on 
the  plaintiff,  and  a  motion  is  now  made  to  va- 
cate the  judgment  entered  by  the  plaintiff  as 
having  been  entered  irregularly,  on  the  ground 
that  until  the  llth,  the  defendant  was  notable 
to  engross  the  bill  for  the  signature  of  the  judge. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  had  the  judge's  order  for  the  settlement  of 
the  bill  expired  Mar.  8  ?  Had  the  bill  been  set- 
tled within  the  meaning  of  the  order  ?  After 
settlement,  the  plaintiff  is  regular  under  the 
Act  of  1832,  Laws  of  1832,  p.  188,  in  perfect- 
ing his  judgment  and  issuing  execution,  unless 
a  new  order  is  granted.  Here,  however,  the 
bill  cannot  be  considered  as  settled  until  Mar. 
11.  The  party  tendering  a  bill  should  have  a 
reasonable  time  after  settlement  to  incorporate 
the  amendments,  and  engross  the  bill  for  the 
signature  of  the  judge  ;  until  signed,  it  is  sub- 
ject to  modification  by  him  and,  therefore,  un- 
settled. Previous  to  the  signature  of  the  judge, 
and  consequently  before  the  bill  was  settled, 
the  judgment  was  entered,  which  was  a  viola- 
tion of  the  first  order  to  stay. 

The  plaintiff  was  irregular,  and  the  judgment 
is  set  aside. 


*BAKER,  qui  tarn.,  v.  BARTLETT.  [*494 

Effect  on  Pending  Suit,  of  Change  of  Statute  as 
to  Costs  —  Construction  of. 

Where,  by  an  existing  statute  at  the  commence- 
ment of  a  suit,  a  penalty  is  imposed  upon  a  party  to 
a  fraudulent  judgment,  but  under  such  statute  costs 
were  not  recoverable  by  either  party  in  a  suit  for 
such  penalty;  and  during  the  progress  of  the  suit  the 
statute  giving  the  penalty  is  repealed,  but  it  is  de- 
clared that  no  prosecution  for  aj>enalty  pending  at 
the  time  of  the  repeal  shall  be  affected  thereby,  but 
that  the  same  shall  proceed  in  all  respects  as  if  the 
law  giving  the  penalty  had  not  been  repealed;neither 
party  is  entitled  to  costs  as  against  the  other,  al- 
though previous  to  the  trial  of  the  cause,  the  Leg- 
islature change  the  law  as  to  costs,  and  give  costs  in 
actions  for  penalties  and  forfeitures,  in  the  same 
manner  as  in  personal  actions  upon  contract. 

Citations—  5  Johns.,  251  :  2  R.  S.,  134,  135  ;  613,  sec.  4 
615.  sec.  16  ;  779.  sec.  11  ;  4  Wend..  210,  211  ;  5  Wend., 
81  ;  7  Johns.,  477. 


action  was  commenced  in  1829,  under 
-L  the  4th  section  of  the  Act  for  the  Preven- 
tion of  Frauds,  1  R.  L.,  76,  to  recover  of  the- 
defendant  the  amount  of  a  judgment  alleged 
to  have  been  fraudulently  confessed.  The  cause 
was  tried  in  1831,  and  the  defendant  had  a  ver- 
dict, who  now  claims  to  be  entitled  to  costs 
under  the  provisions  of  the  Revised  Statutes. 

Mr.  A.  Jordan,  for  defendant. 

Messrs.  Van  Dyck  and  Bronk,  for  plaint- 
iff. 

By  tlie  Court,  Savage.  Ch.  J.  In  Clark  v. 
Dewey,  5  Johns.,  251,  it  was  decided  that  in  a 
case  like  this,  no  costs  are  recoverable  by  either 
party.  Had  the  old  laws  remained  in  exis- 
tence, as  the  plaintiff  could  not  recover  costs, 
so  neither  could  the  defendant.  The  rule  is  re- 
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tained  by  the  Revised  Statutes,  that  the  de- 
fendant recovers  costs  in  those  actions  only 
where  the  plaintiff  would  have  recovered  costs 
•had  he  prevailed.1  2  R.  S.,  615,  sec.  16.  The 
Revised  Statutes  give  costs  in  actions  for  pen- 
alties and  forfeitures  in  the  same  manner  as  in 
other  personal  actions  for  the  recovery  of  any 
debt  or  damages,  which  in  this  section,  I  think, 
must  mean  actions  upon  contract.  2  R.  S.,  613, 
sec.  4.  The  Revised  Statutes  do  not  give  any  pen- 
alty against  a  party  to  a  fraudulent  deed  or 
judgment;  though  fraudulent  conveyances  and 
495*]  charges  *upon  lands,  and  all  fraudulent 
conveyances  of  eoods,  chattels  or  things  in  ac- 
tion are  declared  void.  2  R.  S.,  134,  135.  By 
the  7th  section  of  the  repealing  Act  of  Dec.  10, 
1828,  2  R.  S.,  779,  it  is  enacted  that  "No  pros- 
ecution for  any  offense,  or  for  the  recovery  of 
any  penalty  or  forfeiture  pending  at  the  time 
.any  statutory  provision  shall  be  repealed,  shall 
be  affected  by  such  repeal  ;  but  the  same  shall 
proceed  in  all  respects  as  if  such  provision  had 
not  been  repealed,  except  that  all  such  proceed- 
ings, had  after  the  time  when  the  Revised  Stat- 
utes take  effect,  shall  be  conducted  according 
to  the  provisions  of  the  said  statutes,  and  shall 
t>e  in  all  respects  subject  to  the  said  provisions." 
It  will  be  perceived  that  this  section  differs 
from  the  5th  section  of  the  same  repealing  Act, 
which  merely  provides  that  every  Act  or  right, 
accrued  or  established,  or  proceeding,  etc., 
shall  remain  valid  and  effectual,  as  if  the  pro- 
vision repealed  had  remained  in  force.  The  5th 
section  establishes  and  confirms  what  had  been 
done  when  the  repeal  took  effect,  but  gives  no 
directions  for  further  proceedings.  Under  that 
section,  it  has  been  held  that  the  suit  or  pro- 
ceeding, in  its  future  progress,  must  be  subject 
to  the  provisions  of  the  Revised  Statutes,  where 
those  statutes  have  regulated  the  subject ;  but 
where  no  provision  is  made  by  the  Revised 
^Statutes  for  the  future  progress  of  a  suit  com- 
menced under  the  old  laws  which  are  repealed, 
then  such  suit  is  to  be  conducted  according  to 
the  old  statute.  4  Wend.,  210,  211 ;  5  Id.,  81. 
The  7th  section,  however,  provides  that  a  suit 
for  a  penalty  pending  when  the  statute  creat- 
ing it  was  repealed,  shall  proceed  as  if  there 
had  been  no  repeal,  except  that  the  proceed- 
ings shall  be  conducted  according  to  the  Re- 
vised Statutes,  and  be  in  all  respects  subject  to 
the  provisions  of  such  statutes.  This  latter 
clause  probably  relates  to  the  manner  of  con- 
ducting the  suit,  and  has  no  bearing  upon  the 
question  of  costs.  The  plaintiff  brought  a  suit 
when,  by  the  statutes  then  in  force,  he  was  not 
liable  for  costs  in  case  of  failure.  Before  trial, 
the  Legislature  altered  the  law,  and  said  that 
in  all  actions  brought  for  the  recovery  of  any 
penalty  or  forfeiture,  if  the  plaintiff  succeeds, 
he  shall  recover  costs  ;  and  if  he  fails,  the  de- 
fendant shall  recover  costs.  This  is  not  the 
-case  of  an  old  statute  repealed  and  a  new  one 
suiKtituted  :  for  the  purposes  of  this  suit,  the 
49tt*]  *old  statute  remains  in  force,  but  is  re- 
pealed for  every  other  purpose  except  sustain- 
ing prosecutions  commenced  before  the  repeal. 
So  far  as  a  decision  of  the  question  of  costs  de- 
pends upon  the  statute  upon  which  the  suit  is 
brought,  the  rule  is  not  changed  by  the  repeal. 
The  question,  then,  arises  solely  upon  the 
•change  in  the  Statute  Regulating  Costs  ;  and 
that  question  is,  whether  that  statute  is  pros- 
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pective  or  retrospective.  If  prospective,  then 
the  question  of  costs  is  not  affected  by  the  Re- 
vised Statutes  ;  if  retrospective  it  is.  In  the 
case  of  Dash  v.  Van  Kleeck,  7  Johns. ,  477,  the 
subject  of  prospective  and  retrospective  laws 
was  discussed  with  great  learning  and  ability  ; 
and  though  a  difference  of  opinion  existed  as 
to  the  decision  of  that  case,  and  as  to  the  char- 
acter of  the  statute  then  under  examination, 
yet  there  was  none  as  to  the  general  rule  that 
no  statute  is  to  have  a  retrospect  beyond  the 
time  of  its  commencement,  and  that  all  laws  are 
properly  prospective  and  commence  infuturo. 
Laws  operating  retrospectively  generally  oper- 
ate harshly, sometimes  unjustly.No  law  should, 
therefore,  be  construed  so  to  operate,  if  it  be 
susceptible  of  any  other  construction,  nor  un- 
less the  language  of  the  Legislature  is  clear  and 
explicit.  That  the  Legislature  have  power  to 
enact  laws  in  a  case  like  this  is  undeniable, 
provided  such  laws  are  neither  ex  post  facto, 
nor  affect  vested  rights.  The  statute  in  ques- 
tion does  not  necessarily  operate  retrospective 
ly  ;  it  has  full  operation  without  such  a  con- 
struction ;  it  establishes  a  new  rule  of  law  as 
to  costs  in  suits  for  penalties,  and  is,  therefore, 
prospective.  The  very  essence  of  a  new  law  is, 
that  it  is  a  rule  for  future  cases.  Should  this 
statute  be  held  to  operate  retrospectively  upon 
cases  pending  at  the  passage  of  the  law,  it 
would  be  unjust,  let  either  party  prevail.  If 
the  plaintiff  prevailed,  it  would  enchance  the 
punishment  upon  the  defendant  by  the  amount 
of  the  plaintiff's  costs;  if  the  defendant  pre- 
vailed, it  would  subject  the  plaintiff  to  costs 
where  he  was  not  so  subject  when  he  com- 
menced his  suit.  In  this  case  there  was  no  con- 
tingent liability  to  costs  when  the  suit  was 
commenced.  The  Act  upon  which  the  suit  was 
brought,  so  far  as  respects  this  suit,  is  not  re- 
pealed, but  remains  in  force;  and  the  only  ques- 
tion is,  whether  the  Act  giving  Costs  in  Suits 
on  Penalties  is  prospective.  It  clearly  is  so. 
The  defendant  is  not  entitled  to  costs. 
Cited  ln-11  Wend.,  168 ;  18  Wend..  587. 


*VAN  PATTEN  «.  VOLT.     [*497 

In  a  suit  commenced  by  the  filing:  and  service  of 
a  declaration,  the  service,  to  be  regular,  must  be 
personal  on  the  defendant. 

THE  suit  in  this  case  was  commenced  by  the 
filing  and  service  of  a  declaration,  and  the 
service  was  by  leaving  the  declaration  at  the 
house  of  the  defendant.  It  was  now  moved  to 
set  aside  the  proceedings,  on  the  ground  that 
such  service  was  irregular,  and  the  motion  was 
sustained  :  the  Court  holding  that  the  decla- 
ration being  in  the  place  of  process,  the  ser- 
vice, to  be  regular,  must  be  personal  on  the  de- 
fendant. 


POLTZ  t>.  CURTIS. 

Practice — Costs — Motion  for  Judgment. 

A  defendant  in  replevin  cannot  move  for  Judg- 
ment as  in  case  of  nonsuit,  where  the  plaintiff  no- 
tices the  cause  and  neglects  to  bring  it  to  trial :  he 
may  however  move  for  costs  for  not  proceeding  to 
trial  pursuant  to  the  notice. 

44  68» 
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It  Is  only  when  neither  party  notices  the  cause 
for  trial,  that  the  defendant  can  move  for  judgment 
as  in  case  of  nonsuit. 

Citation— 2  R.  S.,  530,  sec.  46. 

rpHIS  is  an  action  of  replevin.  The  defend- 
-L  ant  moved  for  judgment  as  in  case  of 
nonsuit,  for  the  default  of  the  plaintiff  to 
bring  the  cause  to  trial,  pursuant  to  a  notice 
of  trial  given  by  the  plaintiff.  In  answer  to 
the  motion,  it  was  objected  that  in  this  action, 
both  parties  being  actors,  the  defendant  can- 
not move  for  judgment  as  in  case  of  nonsuit, 
except  in  the  case  specified  in  the  Revised 
Statutes,  viz. :  "where  neither  party  shall  have 
noticed  the  cause  for  trial."  2  R.  S.,  530,  sec. 
46.  The  objection  was  sustained  by  the  court; 
the  Chief  Justice  observing  that  the  proper 
course  of  the  defendant  would  have  been,  to 
have  asked  for  costs  against  the  plaintiff  for 
not  proceeding  to  trial  pursuant  to  notice,  but 
that  he  was  not  entitled  to  judgment  as  in  case 
of  nonsuit. 

The  motion  was  denied. 

Cited  in— 18  Wend.,  519 ;  6  Abb.  Pr.,  68. 


498*]      *AMES  v,  MERRIMAN. 

An  affidavit  to  found  a  motion  for  judgment  ax  in 
case  of  nonsuit  may  be  made  by  the  defendant  as 
well  as  by  the  attorney ;  but  the  affidavit  of  the.clerk 
of  the  attorney  will  not  be  received. 

IN  this  case,  it  was  objected  to  a  motion  for 
judgment  as  in  case  of  nonsuit,  that  the 
affidavit  on  which  the  motion  was  founded, 
being  made  by  the  defendant,  and  not  by  the 
attorney  in  the  cause,  the  motion  ought  not  to 
be  granted.  But  the  objection  was  overruled 
by  the  Chief  Justice,  who  said  that  although 
it  had  been  decided  that  the  affidavit  of  the 
clerk  of  the  attorney  would  not  be  received, 
no  objection  was  perceived  to  permitting  the 
party  himself  to  make  the  affidavit. 

Explained— 3  Hill,  447. 
Cited  in-2  Abb.  N.  C.,  17. 


SMITH  v.  PRIOR  ET  AL. 

Change  of  Venue — Notice — Agreement, 

Where,  on  receiving  notice  of  a  motion  to  change 
the  venue,  the  plaintiff  agrees  to  change  it  accord- 
ing to  the  wish  of  the  defendant,  provided  he  will 
accept  short  notice  of  trial,  the  motion  will  not  be 
granted  if  the  defendant  refuses  such  offer,  unless 
HP  shows  that  it  was  impossible  for  him  to  prepare 
for  trial  on  short  notice. 

THE  defendants  moved  to  change  the  venue. 
The  plaintiff,  on  receiving  notice  of  the 
motion,  proposed  to  change  the  venue  to  the 
county  to  which  the  defendants  asked  to  have 
it  changed,  provided  they  would  receive  short 
notice  of  trial,  the  circuit  in  that  county  being 
about  to  be  held  ;  to  which  proposition  the  de- 
fendants refused  to  accede. 

By  Hit  Court,  Savage,  Ch.  J.  The  defend- 
ants should  have  accepted  the  plaintiff's  offer, 
and  were  bound  to  do  so,  unless  it  was  impos- 
sible for  them  to  have  prepared  for  trial  on 
short  notice.  This  is  not  even  now  offered  as 
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an  excuse,  and  we  *cannot  Jbut  per-  [*499 
ceive  that  the  sole  object  of  the  defendants  is 
delay. 

This  motion,  therefore,  is  denied,  andmch  will' 
be  our  order  in  all  similar  cases. 

Cited  in— 22  Wend.,  617. 


ADAMS  «.  GILBERT  ET  AL. 

Where  a  suit  against  several  defendants  is  com- 
menced by  declaration,  the  proceedings  will  not  be 
set  aside,  although  the  declaration  was  not  served 
on  all  the  defendants,  if  an  attorney  has  appeared 
and  put  in  a  plea  for  all  of  them. 

A  MOTION  was  made  in  this  case  to  set  aside 
the  proceedings,  on  the  ground  that  the 
suit  was  commenced  by  declaration,  and  that 
it  had  not  been  served  on  all  the  defendants. 
In  opposition  to  the  motion,  it  appeared  that 
an  attorney  had  appeared  and  pleaded  for  all 
the  defendants,  and  that  the  cause  was  duly 
at  issue. 

By  the  Court,  Savage,  Ch.  J.  When  a 
cause  is  duly  at  issue,  we  will  not  inquire  into 
the  previous  proceedings.  It  is  competent  for 
parties  voluntarily  to  come  into  court  and  join 
issue,  and  having  done  so,  it  is  immaterial 
whether  the  commencement  of  the  suit  was 
regular  or  not.  Here  an  attorney  of  this  court 
has  appeared  for  all  the  defendants,  who  are 
bound  by  his  act,  unless  they  show  that  he  is 
irresponsible  and  cannot  respond  to  them  in 
damages,  which  in  this  case  is  not  pretended. 

The  motion  is  denied. 

Cited  in— 3  Hun,  5 : 10  Barb.,  549 ;  5  T.  &  C.,  233 ;  16 
How.  Pr.,  147 ;  11  Abb.  Pr.,  72. 


.   *LOVE  v.  HUMPHREY  ET  AL.[*5OO 

Practice — Pleading — Judgment  on  Demurrer  for 
Plaintiff  on  Part  of  Count — Issues  of  Fact  on 
other  Counts  and  Parts  of  Counts — Nol  le  Prose- 
qui — Suits  against  Public  Officers — Statute — 
Application  of. 

Where  judgment  on  demurrer  is  given  for  the 
plaintiff  on  part  of  a  count  as  to  which  a  justifica- 
tion was  attempted  and  failed,  and  where  to  the 
residue  of  the  count  there  is  an  issue  of  fact,  and  a 
like  issue  upon  other  counts  in  the  declaration,  the 
plaintiff  cannot  proceed  under  the  judgment  on  the 
demurrer,  and  have  his  damages  assessed  by  a  sher- 
iff's jury,  by  virtue  of  a  writ  of  inquiry,  without 
previously  entering  a  nolle  prozequi  upon  the  counts 
and  parts  of  counts  as  to  which  issues  of  fact  are 
joined. 

It  seems  that  such  nolle  prosequi  may  be  entered 
without  special  leave  from  the  court. 

The  statutes  directing  suits  against  public  officers 
to  be  brought  in  the  county  where  the  fact  com- 
plained of  happened,  and  giving  judgment  of  dis- 
continuance if  the  action  is  not  laid  in  such  county, 
do  not  apply  where  writs  of  inquiry  are  executed ; 
they  apply  only  to  trials  upon  issues  joined. 

It  seems,  also,  that  officers  acting  mala  tide  would 
not  be  entitled  to  the  benefit  of  those  provisions, 
even  on  trials  of  issues  joined. 

Citations— 1  Str.,  632;  7  T.  R.,  473;  1  Com.  L.  K. 
445 ;  2  Arch.  Pr.,  11,  32, 249,  250;  5  Johns.,  476 ;  1  Salk., 
218  :  1  Saund.,  109,  111 ;  1  H.  Bl.,  108 ;  4  T.  R.,  36 ;  2  R. 
8..  353,  sec.  363 ;  14  R.  8.,  409,  sec.  3. 

WRIT  of  inquiry,  after  judgment  for  plaint- 
iff, on  demurrer  as  to  part  of  causes  of 
action.     The  declaration  contained  two  counts 

WEND.  9. 
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for  an  assault  and  battery  alone,  and  two  counts 
for  an  assault  and  battery  and  false  imprison- 
ment. The  defendants  pleaded  not  guilty  as 
to  the  assault,  and  justified  as  to  the  imprison- 
ment under  a  warrant  in  a  civil  suit,  issued  by 
a  justice  of  the  peace  of  the  County  of  Sche- 
nectady,  alleging  that  one  of  them  acted  as  a 
constable  in  the  service  of  such  process,  and 
the  others  in  his  aid.  The  plaintiff  replied  to 
the  justification,  that  previous  to  the  arrest  on 
the  warrant  set  forth  in  the  plea,  he  was  ar- 
rested in  the  County  of  Montgomery  on  a  war- 
rant issued  by  a  justice  there,  at  the  instance 
of  the  same  plaintiff  who  sued  out  the  war- 
rant in  Schenectady.  and  that  whilst  passing 
through  a  portion  of  the  County  of  Schenec- 
tady on  his  way  to  the  office  of  the  justice  in 
Montgomery,  he  was  arrested  on  the  warrant 
set  forth  in  the  plea,  and|that;the  defendants 
had  full  notice  of  the  previous  arrest.  To  this 
replication  the  defendants  demurred,  and  the 
plaintiff  had  judgment,  vide  ante,  204.  The 
plaintiff  then  sued  out  a  writ  of  inquiry  to  the 
sheriff  of  Montgomery,  where  the  venue  in  the 
cause  was  laid,  and  had  his  damages  assessed 
5O1*]  at  $500.  The  writ  of  inquiry  *set  forth 
the  whole  declaration,  and  contained  no  sug- 
gestion that  a  nolle  prosequi  had  been  entered 
as  to  the  counts  and  parts  of  counts  upon 
which  issues  of  fact  had  been  joined.  The  de- 
fendants moved  to  set  aside  the  writ  of  inquiry 
and  inquisition  thereon,  for  the  want  of  such 
suggestion  ;  and  contended,  besides,  that  inas- 
much as  the  replication  admitted  that  the  acts 
which  were  complained  of  as  illegal  were  done 
in  the  County  of  Schenectady  by  one  of  the 
defendants  as  a  constable,  by  virtue  of  his  of- 
fice, and  by  the  others  in  his  aid  and  assistance, 
and  it  appeared  that  the  venue  was  not  laid  in 
that  county,  but  in  the  County  of  Montgom- 
ery, that  the  defendants  were  entitled  to  judg- 
ment of  discontinuance.  •  1  R.  L.,  155,  sec.  1 ; 
2  R.  8.,  353,  sec.  14 ;  Id.,  409,  sec.  3. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

Mr.  P.  Potter,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  English  prac- 
tice would  probably  sustain  the  plaintiff's  at- 
torney in  the  course  pursued  by  him  in  this 
cause,  1  Str.,  532  ;  7T.  R.,  473:  1  Com.  L.R., 
445  ;  2  Archb.  Pr.,  32,  249  ;  but  our  practice 
is  different,  and  for  reasons  which  should  in- 
duce the  court  to  adhere  to  it,  were  it  not  set- 
tled (as  it  is)  by  paramount  authority.  Backus 
v.  Richardson,  5  Johns.,  476. 

If  there  is  a  demurrer  to  one  count,  and  is- 
sue upon  another,  and  judgment  for  plaintiff 
on  the  demurrer,  and  he  be  content  to  take  the 
damages  thereupon,  he  may  enter  a  nolle  prose- 
qui as  to  the  issue,  and  assess  his  damages  by 
executing  a  writ  of  inquiry,  or  obtaining  an  as- 
sessment by  the  clerk,  as  the  case  may  be;  but 
in  such  case  he  must  enter  a  nolle  prosequi,  and 
cannot  afterwards  try  the  issue.  1  Salk.,  219; 
1  Sir.,  532  ;  1  Saund..  109.  Ill  ;  2  Archb.  Pr., 
11,  249.  If  he  seeks  to  recover  damages  on 
both  counts,  he  must  suspend  the  assessment 
upon  the  judgment  on  demurrer  until  the  trial 
of  the  issue,  and  take  out  a  venire  tarn  quam. 
The  same  practice  is  of  course  applicable  where 
issue  is  joined  upon  part  of  a  count,  and  a  de- 
murrer put  in  as  to  the  residue,  which  is  allow- 
able by  the  rules  of  pleading. 
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*The  practice  in  England,  as  appears  [*5O2 
from  the  authorities  above  referred  to,  is  to 
enter  the  notteprosequi  at  any  time  before  final 
Judgment,  so  far  as  the  assessment  of  damages 
is  concerned,  and  without  leave  of  the  court. 
2  Archb.  Pr. ,  250.  In  this  court  it  must  be  en- 
tered before  the  issuing  of  the  writ  of  inquiry, 
so  that  the  writ  contain  no  more  of  the  plead- 
ings than  those  upon  which  damages  are  as- 
sessed, for  the  reasons  given  in  the  case  of 
Backus  v.  Richardson. 

Whether  leave  must  be  obtained  by  an  ap- 
plication to  the  court  to  enter  a  nolle  prosequi, 
is  a  question  I  do  not  consider  as  settled  by  the 
case  of  Backus  v.  Richardson,  though  that  prac- 
tice is  countenanced  by  the  Senator  whose  opin- 
ion prevailed  in  that  case.  I  cannot  imagine 
any  reason  for  the  trouble  or  expense  of  such 
proceeding.  Wherever  a  party  may  enter  a 
nolle  prosequi,  it  is  a  matter  of  course  and  is, 
or  would  be,  always  at  his  peril.  There  are 
cases  where  the  practice  is  not  justified,  1  H. 
Bl.,  108  ;  4  T.  R.,  36  ;  but  in  those  cases  leave 
would  not  be  granted  on  application.  Wheth- 
er the  adverse  party  would  be  entitled  to  costs 
as  a  consequence  of  this  step,  in  any  given  case, 
is  not  necessarily  connected  with  the  Act ;  if 
he  was,  and  payment  was  omitted  or  refused, 
a  summary  remedy  is  at  hand.  In  most  cases 
the  practice  would  be,  confessedly,  matter  of 
form,  and  this  is  no  doubt  the  reason  that  the 
practice  for  which  we  are  contending  has  ul- 
timately prevailed  in  England. 
•  It  is  contended  that  the  writ  of  inquiry  is  ir- 
regular, because  executed  in  the  County  of 
Montgomery,  it  appearing  that  the  act  of  the 
defendants  was  committed  in  Schenectady. 
The  statutes  requiring  the  plaintiff  in  an  action 
against  a  public  officer,  deputy  or  assistants, 
to  prove  the  acts  done,  for  the  doing  of  which 
the  suit  is  brought,  in  the  county  where  the 
venue  is  laid,  2  R.  S.,  353.  sec.  14;  Id.,  409, 
sec.  3,  are  applicable  to  a  "  trial,"  and  not  to 
an  assessment  by  execution  of  a  writ  of  inquiry. 
Even  upon  a  trial,  if  the  facts  should  appear 
as  strong  as  stated  in  the  plaintiff's  replication. 
I  should  entertain  serious  doubts  whether  the 
defendants  would  be  entitled  to  the  benefits  of 
those  provisions,  as  the  whol«  proceedings  on 
the  part  of  the  plaintiff  in  the  warrants  in  both 
counties  were  obviously  a  trick, and  fraud  upon 
the  law,  and  his  'co-defendants  areal- [*5O3 
leged  to  have  acted  with  full  notice.  It  is  not, 
how  ever,  important  to  express  a  definitive  opin- 
ion on  this  point. 

The  writ  of  inquiry  and  inquisition  must  be 
set  aside,  with  costs.  The  plaintiff  may  enter  a 
nolle  prosequi  and  issue  anew  writ,  in  conform- 
ity with  the  principles  above  expressed. 


ANONYMOUS. 

A  mandamus  will  not  be  granted  commanding-  a 
lustioe  to  proceed  in  a  suit  before  him  in  which  he 
bad  given  judgment  of  nonsuit,  which  subsequently 
was  reversed  in  the  C.  P. 

\  MOTION  was  made  for  a  mandamus  com- 
ll.  manding  a  justice  of  the  peace  to  proceed 
and  try  a  cause  in  which  he  had  granted  judg- 
ment of  nonsuit  against  the  plaintiff,  who  had 
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sued  out  a  certiorari  and  reversed  such  judg- 
ment of  the  justice. 

By  tJie  Court,  Sutherland,  J.  The  reversal 
of  the  justice's  judgment  and  the  restitution  of 
the  costs  which  the  C.  P.  were  authorized  to 
award,  gave  the  plaintiff  all  he  was  entitled  to; 
if  he  wishes  further  to  prosecute  the  defend- 
ant, he  must  begin  de  novo. 

Motion  denied. 

Cited  in— 35  How  Pr.,  354 ;  7  Rob.,  450. 


BOHANAN  «.  PETERSON. 

An  attorney  is  not  liable  to  imprisonment  in  an 
action  for  moneys  collected ;  if  the  plaintiff  seeks 
to  imprison  him,  he  must  proceed  by  attachment  as 
for  contempt. 

Citation— Laws  of  1831, 39«,  sec.  2. 

rpHE  plaintiff,  with  the  view  of  depriving  the 
JL  defendant  of  exemption  from  imprison- 
ment under  the  Act  Abolishing  Imprisonment 
for  Debt,  asked  leave  to  enter  a  suggestion  on 
the  record,  that  the  action  in  this  case  was 
brought  for  moneys  collected  by  the  defend- 
ant as  an  attorney  of  this  court.  The  defend- 
5O4*]  ant  *admitted  that  the  moneys  for  the 
recovery  of  which  the  action  was  brought,  were 
collected  by  him  as  the  attorney  of  the  plaint- 
iff, but  that  after  such  collection  he,  with  the 
consent  of  the  plaintiff  .appropriated  the  moneys 
to  his  own  ifse,  and  the  plaintiff  accepted  his 
note  for  the  amount,  on  which  note  the  action 
was  brought. 

By  the  Court,  Sutherland,  J.  By  the  ar- 
rangement subsequent  to  the  collection  of  the 
moneys,  the  relation  of  attorney  and  client  ceased 
and  that  of  debtor  and  creditor  was  created. 
But  if  not  so,  I  am  of  opinion  that  the  defend- 
ant cannot  be  subjected  to  imprisonment.  The 
3d  section  of  the  Act  Abolishing  Imprisonment 
for  Debt,  Laws  of  1831,  p.  396,  under  which 
this  application  is  made,  declares  that  the  ex- 
emption granted  by  the  first  section  shall  not 
extend  to  actions  for  moneys  collected  by  any 
public  officer,  or  for  any  misconduct  or  neglect 
in  office,  or  in  any  professional  employment ; 
thus  studiously  making  a  distinction  between 
public  officers  who  have  collected  moneys, such 
as  sheriffs  and  officers  of  that  character,  and 
persons  who  are  liable  to  be  proceeded  against 
for  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment.  The  defendant  comes 
within  the  latter  description,  and  cannot  be 
considered  a  public  officer,  who  has  collected 
money,  and  the  action  here  is  not  for  miscon- 
duct in  his  profession.  Besides,  if  the  defend- 
ant was  liable  to  be  proceeded  against  as  an 
attorney  who  had  collected  and  improperly  re- 
tained the  money  of  his  client,  the  plaintiff 
might  have  proceeded  against  him  by  attach- 
ment as  for  a  contempt ;  not  having  chosen  to 
do  so,  but  preferring  to  bring  his  action,  he  is 
not  entitled  to  make  the  suggestion  prayed  for 
in  this  case. 

Motion  denied. 

Overruled— 1  Denio,  267. 

Cited  in— 1  Denio,  288 :  4  How.  Pr..  242 ;  2  Co.  R., 
116 ;  30  Mich.,  776 ;  39  Am.  Rep..  730  (93  Pa.  St.,  121). 

NOTE.— Attorney  and  client— Remedy  of  client 
ayotiwrt  aWrrney  where  tJie  latter  fails  to  pay  over 
money.  See  People  v.  Smith,  8  Cai.,  221,  note. 
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Arrest  and  Confinement  in  one  County  for  Burg- 
lary in  Another — Indictment  in  Latter — Ha- 
beas Corpus — Practice. 

Where  property  is  burglariously  stolen  in  one 
county,  and  the  offender  is  apprehended  and  com- 
mitted for  such  offense  to  the  jail  of  another  county, 
if  he  is  indicted  in  the  county  where  the  property 
was  stolen,  this  court  will,  on  the  application  of  the 
district  attorney  of  that  county,  award  ahabeas  cor- 
pus to  bring  up  the  prisoner,  so  that  he  may  be  de- 
livered to  the  sheriff  of  the  county  within  which 
the  property  was  stolen  and  there  tried. 

In  such  a  case,  the  sheriff  of  the  county  where  the 
prisoner  is  confined  is  authorized,  on  the  production 
of  a  bench  warrant,  issued  by  a  judge  of  the  county 
courts  where  the  prisoner  was  indicted,  duly  in- 
dorsed by  a  justice  of  his  own  county,  to  deliver  the 
prisoner  to  the  sheriff  of  the  county  where  the  prop- 
erty was  stolen. 

Citations-2  R.  S.,  574,  sees.  77, 79;  706, 707.  sees.  4, 5, 
7, 10-12 ;  727,  sec.  50  ;  3  R.  S.,  159,  sec.  56. 

AT  a  former  special  term  of  this  court,  Mr. 
E.  Livingston,  District  Attorney  of  the 
County  of  Albany,  applied  for  a  habeas  corpus, 
to  be  directed  to  the  sheriff  of  Saratoga,  to 
bring  up  the  prisoners  in  this  case  confined  in 
the  jail  of  that  county.  The  court  took  time 
to  advise,  and  at  a  subsequent  day  the  follow- 
ing opinion  was  delivered  by  the  Chief  Jus- 
tice, which,  fully  detailing  the  facts  in  the 
case,  the  reader  is  referred  to  : 

The  defendants  were  indicted  in  March  last 
in  the  County  of  Albany,  for  a  burglary  com- 
mitted in  that  county,  and  a  bench-warrant 
was  issued  for  their  arrest.  The  sheriff  of  Al- 
bany, to  whom  it  was  delivered, being  informed 
that  the  defendants  were  confined  in  the  jail  in 
Saratoga  Co.  for  the  same  offense,  repaired  to 
that  county,  and  having  procured  his  warrant 
to  be  indorsed  by  a  justice  of  the  peace  of  that 
county,  presented  it  to  the  keeper  of  the  jail, 
in  whose  custody  the  defendants  were,  and  de- 
manded their  deliverance  to  him.  The  keeper 
admitted  that  the  defendants  were  in  his  cus- 
tody upon  a  charge  of  an  offense  alleged  to 
have  been  committed  in  the  County  of  Albany, 
and  that  they  were  not  charged  with  any  other 
offense,  nor  were  they  indicted,  but  refused  to 
deliver  them  up. 

There  can  be  no  doubt  that  the  sheriff  had 
lawful  authority  to  arrest  the  defendants  in  the 
County  of  Saratoga,  had  they  been  found  at 
large  in  that  county.  The  2  R.  S.,  728,  sec.  55, 
authorize  the  issuing  of  a  bench-warrant  by 
any  judge  of  the  County  Courts  of  the  county 
in  *which  an  indictment  has  been  [*5Oo 
found  ;  and  the  warrant  so  issued  may  be  in- 
dorsed by  a  justice  of  another  county,  and 
then  may  be  executed  in  such  county.  2  R.  S., 
706,  707,  sees.  4,  5,  7,  10-12  ;  3  Id.  (A*pp.)  159, 
sec.  56.  Where  an  offender  is  thus  arrested, 
the  statutes  contemplate  his  being  carried  be- 
fore an  officer  of  the  county  where  the  offense 
was  committed;  particularly  if  the  offense  be 
capital,  or  punishable  with  imprisonment  in 
the  State  Prison.  Where  property  has  been 
burglariously  stolen  and  carried  into  a  differ- 
ent county  from  that  in  which  the  burglary 
was  committed,  the  offender  may  be  tried  for 
the  larceny  and  burglary  in  the  county  into 
which  the  property  has  been  brought.  '  2  R. 
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S.,  727,  sec,  50.  Whether  the  property  stolen 
by  the  defendants  in  Albany  was  carried  into 
Saratoga,  does  not  appear  from  the  affidavit  be- 
fore the  court ;  but  probably  the  fact  was  so. 
Suppose  the  stolen  property  to  have  been  found 
upon  the  defendants,  was  it  the  duty  of  the 
sheriff  of  Saratoga  to  have  delivered  the  pris- 
oners to  the  sheriff  of  Albany  upon  the  war- 
rant? The  sheriff  of  Saratoga  held  them,  it  is 
presumed,  upon  a  proper  warrant  or  mittimus, 
which  required  him  to  safely  keep  the  prison- 
ers until  discharged  by  due  course  of  law. 
There  being  no  charge  against  them  but  the 
offense  committed  in  Albany,  it  is  most  proper 
that  they  should  be  tried  in  Albany  where  the 
offense  was  committed.  They  may,  indeed,  be 
tried  In  Saratoga;  but  as  an  indictment  has 
been  found  in  Albany,  and  not  in  Saratoga, 
the  presumption  is  that  the  witnesses  reside  in 
Albany,  and  public  convenience  will  be  pro- 
moted by  a  trial  in  that  county.  The  indict- 
ment being  found  in  Albany,  the  warrant  be- 
ing regularly  indorsed  in  Saratoga,  the  sheriff 
of  Albany  was  legally  authorized  to  receive  the 
prisoners;  there  being  no  other  charge  against 
them,  the  sheriff  of  Saratoga  would,  in  my 
opinion,  be  justified  in  delivering  them  over  to 
the  sheriff  of  Albany.  Such  delivery  .under  such 
circumstances,  would  be  a  compliance  with  the 
directions  of  the  warrant  by  which  they  were 
committed  to  his  custody.  It  is  the  due  course 
of  law  to  surrender,  according  to  authority  of 
law,  prisoners  arrested  in  one  county,  to  be 
tried  in  the  county  where  the  offense  was  com- 
mitted, and  where  alone  they  have  been  in- 
dicted. There  is,  however,  no  positive  direc- 
5O7*]  tion  in  the  statutes  on  the  subject;  *it 
is  not  affirmatively  made  the  duty  of  one  sher- 
iff to  deliver  prisoners  to  another  sheriff  under 
such  circumstances — according  to  the  preced- 
ing views,  he  would  be  justified  in  so  doing. 
But  an  officer  ought  not  to  be  left  in  doubt  in 
such  a  case,  nor  be  required  at  his  peril  to  ad- 
judge whether  the  circumstances  of  the  case 
will  justify  him  in  such  a  course.  His  situa- 
tion is  embarrassing.  He  may  not  alwaj's  know 
whether  an  indictment  has  been  found  in  his 
own  county,  nor  whether  that  fact  would  al- 
ter the  course  which  he  ought  to  pursue.  If 
an  indictment  has  not  been  found,  the  sheriff  is 
justified  in  presuming  that  one  will  be  found 
at  the  first  meeting  of  a  grand  jury  after  the 
committment.  Prudence,  therefore,  would 
seem  to  dictate  to  the  officer  the  propriety  of 
keeping  his  prisoners  until  a  trial,  or  a  dis- 
charge by  a  court  of  competent  jurisdiction. 
It  is  much  to  be  regretted  that  no  legislative 
provision  has  been  made  for  such  a  case.  Un- 
der the  circumstances  of  the  case,  and  consid- 
eration of  the  statutes  as  they  exist,  I  am  of 
opinion  that  the  sheriff  of  Saratoga  would  have 
been  justified  in  delivering  up  the  prisoners, 
but  he  was  not  bound  to  do  so,  nor  censurable 
for  retaining  them. 

The  only  remedy,  therefore,  left  to  the  public 
prosecutor  is  the  writ  of  habeas  corpus,  which 
he  now  moves  for  to  bring  up  the  prisoners, 
that  they  may  be  delivered  to  the  sheriff  of  Al- 
bany, and  tried  in  the  county  where  they  are 
already  indicted.  Provision  is  made  in  the  Re- 
vised Statutes  for  the  issuing  the  writ  of  habeas 
corpus  on  the  application  of  the  Attorney-Gen- 
eral or  District  Attorney.  2  R.  S.,  574,  sees. 
WEND.  9. 


77,  79.  The  circumstances  under  which  it  is 
necessary  or  proper  to  issue  the  writ  on  the  ap- 
plication of  the  public  prosecutor  are  not  spec- 
ified in  the  statute,  but  are  necessarily  left  to 
the  discretion  of  the  court.  This  is  a  case  for 
the  exercise  of  that  discretion.  Public  justice 
requires  the  punishment  of  offenders  ;  and  as 
the  defendants  are  indicted  in  Albany  where 
the  offense  was  committed,  and  not  in  Saratoga 
where  they  are  imprisoned,  they  must  be  tried 
in  Albany,  or  be  discharged  without  a  trial.  It 
seems  not  only  proper,  therefore,  but  necessary 
that  a  Jiabeas  corpus  should  issue. 

Whereupon  a  habeas  corpus  was  issued.  This 
day  the  sheriff  made  return  to  the  writ  that  the 
prisoners  had  been  *indicted  in  the  [*5O8 
County  of  Saratoga,  for  bringing  into  that 
county  the  property  stolen  in  Albany  ;  that 
they  had  been  tried  and  convicted,  and  were 
under  sentence  of  imprisonment  in  the  State 
Prison.  Upon  which,  all  furtJier  proceedings  on 
the  habeas  corpus  were  stayed. 


THE  PEOPLE,  ex.  rel.  BOARD  OP  HEALTH  OF 

POUGHKEEPSIE, 

V. 

THE  SUPERVISORS  OF  DUTCHESS. 

Mandamus — Power  of  Supervisors  of  County  over 
Account*,  Involves  Right  to  Reject — Have  Dis- 
cretion as  to  Expenses  of  Boards  of  Health, 
Except  as  to  Compensation  of  Health  Officer. 

The  power  to  Supervisors  of  a  county  to  examine, 
settle  and  allow  all  accounts  chargeable  against  a 
county,  involves  the  right  to  reject,  if  sufficient  rea- 
sons in  the  opinion  of  the  Supervisors  are  not  pre- 
sented for  the  allowance. 

The  supervisors  have  a  discretion  and  may  allow 
only  such  items  of  expenses  incurred  by  Boards  of 
Health  in  execution  of  the  Act  of  1832  for  the  Pre- 
servation of  the  Public  Health,  as  they  think  prop- 
er, except  as  to  the  compensation  of  the  health  of- 
ficer of  a  place,  in  relation  to  which  they  have  no 
discretion,  but  must  allow  such  compensation  as  has 
been  fixed  by  the  Board  of  Health  under  whose  di- 
rection he  acts. 

Citations— 1  R.  S.,  367,  sec.  4,  sub.  2;  Laws  of  1832, 
p.  581,  sec.  5,  sub.  3. 

MOTION  for  a  mandamus.  The  Board  of 
Health  of  Poughkeepsie,  in  Nov.,  1832, 
presented  to  the  Supervisors  of  the  County  of 
Dutchess  a  bill  of  expenses  incurred  by  them 
in  the  execution  of  the  Act  for  the  Preserva- 
tion of  the  Public  Health,  passed  in  reference 
to  the  Asiatic  cholera,  June  22,  1832,  and  re- 
quested that  the  same  might  be  levied,  collected 
and  paid  in  like  manner  as  other  county  charges 
are  levied,  collected  and  paid.  Among  the 
items  of  the  bill  of  expenses  so  incurred  was  a 
charge  for  the  compensation  of  the  health  offi 
cer  of  the  Board,  which  was  audited  and  al- 
lowed at  its  full  amount;  but  there  were  other 
items,  such  as  physicians'  bills,  printers'  bills, 
and  bills  of  divers  persons  for  services  rendered 
at  the  request  of  the  Board  of  Health  during 
the  prevalence  of  the  cholera  in  Poughkeepsie, 
portions  of  which  only  were  allowed  by  the 
Supervisors,  and  directed  to  be  levied  and  col- 
lected as  county  charges.  The  Supervisors 
were  offered  to  be  furnished  with  evidence  in 
support  of  the  several  charges,  but  declined  to 
receive  it,  and  without  any  other  evidence  than 
the  bills  furnished  by  the  Board  of  Health, 
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which  had  been  audited  and  allowed  by  such 
Board,  they  fixed  the  amounts  which  they 
thought  proper  to  allow.  The  Board  of  Health 
5O9*]  now  asks  for  a  *mandamus  command- 
ing the  Supervisors  to  allow  the  whole  of  the 
bills  to  the  full  amount  as  audited  by  the  Board 
of  Health. 

By  the  Court,  Sutherland,  J.  The  Re- 
vised Statutes  authorize  the  Board  of  Super- 
visors of  each  county  to  examine,  settle  and  al- 
low all  accounts  chargeable  against  such  coun- 
ty. 1  R.  S.,  367,  sec.  4,  sub.  2.  This  seems 
necessarily  to  imply  the  exercise  of  judgment 
and  discretion  in  settling  and  allowing,  and  to 
involve  the  right  to  reject,  if  sufficient  reasons 
for  allowing  are  not  in  their  opinion  presented. 

The  Act  of  1832  for  the  Preservation  of  the 
Public  Health,  Laws  of  1832,  p.  581,  sec.  5, 
sub.  3,  authorizes  the  several  Boards  of  Health 
which  may  be  organized  under  it  to  prescribe 
the  duties  and  powers  of  the  health  officer,  to 
direct  him  from  time  to  time  in  the  perform- 
ance thereof,  and  to  fix  the  compensation  he 
shall  receive.  The  9th  section  makes  all  the  ex- 
penses county  charges,  and  declares  that  they 
shall  be  levied,  collected  and  paid,  under  the 
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direction  of  the  Board  of  Supervisors  in  the 
same  manner  as  other  county  charges.  With 
the  exception  of  the  compensation  to  be  paid 
to  the  health  officer,  the  Supervisors  have  the 
same  discretion  and  control  in  relation  to  them, 
that  they  have  as  to  all  other  county  charges. 
They  have  no  right  to  alter  the  compensation 
fixed  by  the  Board  of  Health  for  the  health  of- 
ficer; that  the  Legislature  have  committed  en- 
tirely to  the  discretion  of  the  Board  of  Health, 
and  that  the  Supervisors  must  collect.  This 
distinction  has  already  been  taken  and  acted 
upon  in  this  court  in  the  cases  of  People,  ex  rel. 
Boa/rd  of  Health  of  Schoharie,  v.  Supervisors  of 
ScJioharie,  and,  People,  ex  rel.  Barilett  v.  Super- 
visors of  Delawa/re,  decided  by  Mr.  Justice  Nel- 
son, at  the  special  term  held  Nov.  27,  last.  The 
compensation  of  the  health  officer  in  this  case 
does  not  appear  to  have  been  rejected  or  re- 
duced by  the  Supervisors. 

The  motion  must,  therefore,  be  denied. 

Cited  in— 1  Hill,  367 ;  3  Denio,  401 ;  56  N.  T.,  469 ; 
20  Barb..  297 ;  2  T  &  C.,  21 ;  12  How.  Pr.,  207 ;  21  How. 
Pr.,  123,  328;  24  How.  Pr.,  123:  30  How.  Pr.,  181;  46 
How.  Pr.,  306 ;  47  How.  Pr.,  460 ;  9  Abb.  Pr.,  85 ;  12 
Abb.  Pr.,  197  ;  2  Abb.  N.  S.,  82;  16  Abb.  N.  S.,  67  ;  5 
Daly.  197. 

WEND.  9. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 


AND  THE 


CORRECTION  OF  ERRORS 

OF  THE 

STATE  OF  NEW  YORK 

DURING  THE  YEAR  1832— EMBRACING  A  FEW  CASES  HEARD  IN  THE 
WINTER  SESSION  OF  1833. 


-511*]   *LIVINGSTON,   Appellant, 

AND 

THE    PERU    IRON    COMPANY  ET  AL., 
Respondents. 

Adverse  Possession — Deed  Fraudulently  Ob- 
tained, not  Available  as  Basis  of  Claim — Bill 
Filed  by  Subsequent  Purchaser — Demurrer 
Overruled — Adverse  Possession  to  Bar  Recov- 
ery, or  to  Avoid  Subsequent  Deed,  must  be  Bona 
Fide. 

Where,  to  a  bill  in  chancery  filed  by  a  purchaser 
of  land,  alleging  a  previous  conveyance  of  part  of 
the  same  premises  executed  by  his  grantor  to  have 
been  obtained  by  fraud,  and  that  the  grantee,  under 
such  fraudulent  deed,  had  entered  into  possession 
and  held  and  occupied  the  premises,  praying  a  dis- 
covery, an  account  and  general  relief,  the  defend- 
ant demurred,  relying  upon  his  possession  under  his 
deed  as  rendering  void  the  conveyance  to  the  com- 
plainant ;  it  was  neld,  that  the  possession  under  the 
deed  admitted  by  the  demurrer  to  have  been  fraud- 
ulently obtained,  could  not  be  considered  adverse  so 
-  as  to  avoid  the  deed  to  the  complainant,  and  the  de- 
murrer was  overruled,  and  the  defendant  decreed 
to  answer. 

A  deed  fraudulently  obtained  is  not  available  as 
the  foundation  of  an  adverse  possession,  so  as  to 
avoid  a  subsequent  conveyance :  nor  is  a  deed  avail- 
able for  such  purpose  executed  by  a  person  assum- 
ing to  act  as  the  attorney  of  the  grantor,  but  with- 
out authority,  when  such  want  of  authority  is 
known  to  the  grantee. 

To  constitute  a  possession  adverse  so  as  to  bar  a 
recovery  or  to  avoid  a  deed  subsequently  executed 
by  the  true  owner,  the  party  setting  up  the  posses- 
sion must,  in  making  his  entry  upon  the  land,  act 
botui  fide;  he  must  rely  on  his  title ;  he  must  believe 
the  land  to  be  his,  and  that  he  has  title  thereto,  al- 
though his  title  may  not  be  rightful  or  valid ;  but  if 
the  title  be  an  absolute  nullity,  as  a  deed  obtained 
by  fraud  or  forgery,  it  will  not  serve  as  the  founda- 
tion of  an  adverse  possession. 

Citations— 1  Johns.,  158 :  2  Johns.,  234 :  8  Johns., 
230,  236  ;  9  Johns.,  55, 167,  168,  180  ;  1  Cow.,  285,  288 :  5 
Cow.,  346;  8  Cow.,  595:  12  Johns.,  365 :  5  Johns.,  489: 
3  Johns.  Cas.,  101 :  2  Cal.,  183 :  2  Bl.  Com.,  312 ;  1  R. 
L.,  173,  sec.  8 ;  1  Wend.,  433.  437 :  18  Johns.,  40  :  2  Co., 
83 :  Vin.  Abr.,  tit.  Void  &  Voidable ;  3  Cow.,  624 ;  4 
Kent,  Com.,  438 :  1  R.  S.,  739,  sec.  147. 


NOTE. — Adverse  possession—  What  constituted.  For 
full  discussion,  see,  Brandt  v.  Ogden,  1  Johns.,  156, 
note;  Whitaker  v.  Cone,  2  Johns.  Cas.,  58,  note;  Jack- 
son v.  Todd.  2  Cai.,  183,  note;  Jackson  v.  Sharp.  9 
Johns.,  163,  note;  Jackson  v.  Wheeler,  10  Johns.,  164, 
note;  Clapp  v.  Bromagham,  9  Cow.,  530,  note. 

WEND.  ». 


A  PPEAL*  from  chancery.  The  ap-  f*5 1 2 
li.  pellant,  Anthony  R.  Livingston,  filed  his 
bill  in  chancery,  in  which,  after  stating  that 
in  1811,  his  father,  John  Livingston,  made  an 
arrangement  with  him,  two  of  his  brothers, 
and  his  only  sister,  to  convey  to  them  in  fee 
simple,  in  severally,  parcels  of  his  real  estate 
for  their  respective  portions  of  the  same,  and 
that  in  pursuance  of  such  arrangement,  and 
for  the  purpose  of  carrying  the  same  into  ef- 
fect, his  father,  Jan.  1,  1820,  in  consideration 
of  natural  love  and  affection  towards  him,  and 
of  $1  acknowledged  to  have  been  paid  to  him 
by  the  appellant,  did  grant  and  convey  unto 
the  appellant  two  lots  of  land  in  the  County  of 
Clinton,  containing  together  about  9,000  acres, 
one  of  the  lots  being  known  as  lot  No.  1,  and 
the  other  as  lot  No.  8,  of  a  tract  In  the  bill  de- 
scribed— alleged  that  one  Z.  Palmer,  having 
discovered  a  valuable  iron  ore-bed  on  lot  No. 
8,  applied  in  the  month  of  May,  1819,  to  John 
Livingston,  the  father  of  the  appellant,  for  the 
purchase  of  164  acres  of  land,  embracing  the 
ore-bed,  representing  the  same  as  of  little  val- 
ue, and  of  no  use  except  for  a  sheep  pasture, 
for  which  purpose  he  alleged  he  wanted  it; 
that  his  father  wrote  a  letter  to  his  agents,  A. 
&  G.  Sperry,  authorizing  them  to  contract  with 
Palmer  for  the  sale  of  the  160  acres  of  land  at 
$2  per  acre;  that  May  17.  1819,  the  Messrs. 
Sperry,  assuming  to  be  authorized  by  the  said 
John  Livingston,  and  as  his  attorneys,  execut- 
ed in  his  name  a  deed  in  fee  with  full  cove- 
nants, conveying  the  164  acres  to  one  Curtis 
Murray,  who  is  charged  in  the  bill  with  having 
been  a  party  to  the  fraud  practiced  by  Palmer; 
that  the  Messrs  Sperry  had  no  power  of  attor- 
ney or  authority  to  execute  such  conveyance, 
other  than  the  letter  above  mentioned;  that  im- 
mediately after  the  conveyance  to  Murray,  he 
and  Palmer  commenced  opening  and  digging 
the  ore-bed,  and  raised  therefrom  large  quan- 
tities of  very  valuable  iron  ore;  that  Murray 
sold  out  various  portions  of  the  ore-bed;  that 
the  respondents,  who  are  now  the  owners  of 
the  same,  have  erected  iron  works  in  the  vicin- 
ity, which  are  supplied  with  ore  from  the  ore- 
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bed,  which  is  stated  to  be  worth  $70,000,  and 
the  annual  profits  of  which  are  alleged  to  be 
$10,000.  The  bill  further  alleges  that  the  re- 
5 13*]  spondents  purchased  with  full  *knowl- 
edge  of  the  fraud  committed  by  Palmer;  that 
John  Livingston,  until  his  death  in  1822,  resid- 
ed 200  miles  from  the  ore-bed,  and  during  his 
lifetime  never  knew  of  its  existence;  that  the 
appellant  resides  200  miles  from  the  ore-bed, 
and  that  until  1825,  he  had  no  knowledge  of 
its  existence;  and  concluded  by  asking  a  dis- 
covery, an  account,  and  general  relief. 

The  defendants  put  in  a  general  demurrer  to 
the  bill,  and  assigned  as  causes  of  demurrer 
specially,  that  at  the  time  of  the  conveyance  to 
the  complainant,  Murray  to  whom  the  deed  of 
164  acres  was  executed,  was  in  possession  of 
the  premises  under  and  by  virtue  of  his  deed ; 
that  the  bill,  instead  of  being  filed  by  all  the 
heirs  at  law  of  John  Livingston,  is  filed  by  the 
complainant  alone;  and  that  such  a  case  is  not 
made  out  as  entitles  the  complainant  to  discov- 
ery or  relief.  The  cause  was  argued  before  the 
Chancellor,  who  was  of  opinion  that  the  deed 
to  Murray  was  fraudulently  obtained  and  might 
be  avoided,  but  that  Murray  and  those  claim- 
ing under  him  being  in  the  actual  possession  of 
the  premises  at  the  time  of  the  conveyance  to 
the  complainant,  claiming  to  hold  under  the 
deed  executed  by  the  Sperrys,  must  be  consid- 
ered as  holding  adversely,  and  that,  conse- 
quently, the  legal  title  to  the  property  could 
not  pass  to  the  complainant  by  the  conveyance 
from  his  father.  The  Chancellor,  therefore, 
made  a  decree  allowing  the  demurrer,  but  gave 
leave  to  the  complainant,  on  payment  of  costs, 
to  amend  his  bill  by  making  all  the  heirs  at 
law  or  devisees  of  John  Livingston  parties 
thereto.  From  this  decree  the  complainant  ap- 
pealed. 

Messrs.  Murray  Hoffman  and  A.  Van 
Vechten,  for  the  appellant.  The  deed  to 
Murray  havingbeen  fraudulently  obtained,  was 
not  merely  voidable,  but  absolutely  void.  1 
Vern.,  443;  2  Id.,  336;  1  Ves.,  Sr.,  289;  14 
Ves.,  234;  2  Johns.  Ch.,  512;  4  Johns.,  598; 
Rob.,  Fraud.  Conv.,  500.  Being  void,  no  right 
could  accrue  under  it ;  a  possession  under  it 
will  not  be  considered  adverse,  so  as  to  avoid  a 
subsequent  conveyance  by  the  defrauded  grant- 
or. The  protection  afforded  by  law  to  a  pos- 
session is  intended  as  a  shield  to  innocent  pur- 
chasers, and  not  as  a  weapon  of  attack  to  a 
5 14*]  fraudulent  possessor  against  the  Right- 
ful owner.  A  possession  fraudulently  taken  is 
unavailable  to  the  party.  6  Wh.,  580.  Nor 
was  the  deed  to  the  complainant  void  under  the 
Statute  to  Prevent  Champerty  and  Mainte- 
nance; it  was  a  deed  from  a  father  to  his  son, 
in, consideration  of  natural  love  and  affection; 
it  was  more  in  the  nature  of  a  devise  than  of 
a  purchase  and,  therefore,  not  within  the  mis- 
chief of  the  statute.  1  Leon.,  167;  3  Cow., 
644;  5  Johns.,  504;  2  Id.,  58;  Vin.  Abr.,  tit. 
Maintenance,  H;  Brook's  Abr.,  tit.  Mainte- 
nance, 73,  74;  Stark.,  95;  Goldsborough,  101; 
And.,  201;  Bro.,  271.  Besides,  there  is  noth- 
ing to  show  that  the  grantor  or  the  complain- 
ant, at  the  time  of  the  conveyance  to  him,  knew 
of  any  adverse  possession.  9  Cow.,  530,  557;  7 
Wend.,  155.  Again;  the  deed  to  Murray  is 
void  for  the  want  of  authority  in  the  persons 
assuming  to  act  as  the  attorneys  of  John  Liv- 


ingston.  A  power  to  contract  confers  no  pow- 
er to  convey.  Authority  to  enter  into  a  contract 
with  A  for  the  sale  of  lands  does  not  authorize 
a  contract  with  B.  Besides,  a  power  to  convey 
lands  must  be  under  seal.  4  Cr.,  403;  6  Wh.. 
119;  12  Johns.,  73;  12  Id.,  355;  5  Id.,  239. 
Here  the  power  was  by  parol. 

Mr.  H.  Bleecker,  for  the  respondents.  At 
the  time  of  the  conveyance  to  the  complainant, 
the  lands  were  holden  adversely  under  the  deed 
to  Murray  and,  consequently,  nothing  passed 
to  the  complainant.  A  purchaser  holds  adverse 
to  his  grantor.  18  Johns. ,  362.  An  adverse 
possession  may  exist,  although  the  title  under 
which  it  is  held  be  void;  and  it  is  immaterial 
whether  the  party  be  in  by  force  or  fraud,  if 
he  claims  the  land  as  his  own,  the  possession 
is  adverse.  A  disseisin  may  grow  out  of  a  void 
or  fraudulent  deed.  9  Johns.,  180;  IS  Id.,  40; 
8  Cow.,  590;  5  Pet,,  439;  Id.,  354.  The  deed 
to  the  complainant,  therefore,  was  void;  for  al- 
though the  penalties  of  such  conveyances  are 
no  longer  imposed,  the  conveyances  themselves 
are  still  forbidden.  1  R.  S.,  739,  sec.  147;  2 
Id. ,  691 .  The  scienier  as  to  the  adverse  posses- 
sion need  not  be  shown,  except  where  the  pen- 
alty is  sought  to  be  enforced.  1  Wend.,  433; 
14  Johns.,  124;  11  Id.,  569;  15  Mass.,  113.  The 
conveyance  to  the  complainant  was  a  deed,  and 
not  a  devise,  or  in  the  nature  of  a  devise;  it 
was  a  conveyance  *in  prcesenti,  and  it  [*515 
was  for  a  valuable  consideration  alleged  in  the 
deed,  which  allegation  cannot  be  contradicted. 
1  Johns. ,  139.  The  agents  of  John  Livingston 
had  authority  to  make  a  contract  for  the  sale  of 
the  land,  although  their  power  was  not  under 
seal,  Com.  Dig.,  tit.  Attorney,  C,  5.  C,  13;  Co. 
Litt.,  258;  and  having  made* the  contract,  and 
the  consideration  having  been  paid,  and  the 
purchaser  having  entered,  the  possession  was 
adverse.  A  conveyance  might  have  been  com- 
pelled. 1  Marsh.  Ky.,  436.  The  bringing  of 
this  suit  is  an  admission  of  authority  in  the 
agents  to  convey,  or  why  file  this  bill?  If  the 
Sperrys  had  not  authority  to  convey,  the  rem- 
edy of  the  complainant  is  perfect  at  law.  Al- 
lowing the  deed  to  Murray  to  have  been  ob- 
tained by  fraud,  it  is  good  until  avoided  in 
equity,  and  no  one  but  the  grantor  himself,  or 
his  heirs  or  devisees,  can  avoid  it;  a  purchaser 
cannot  show  fraud.  3  Co.,  83;  Vin.  Abr.,  tit. 
Fait,  F,  a;  Bac.  Abr.,  tit,  Void  and  Voidable; 
5  Johns.  Ch.,  555;  6  Id.,  235.  The  deed  to  Mur- 
ray, however,  was  voidable  only,  and  not  ab- 
solutely void,  and  could  be  taken  advantage  of 
only  by  the  grantor  or  his  heirs,  by  pleading  the 
facts  relied  on  to  show  it  void.  Under  the  plea 
of  nonestfactum,  the  fraud  could  not  be  given 
in  evidence.  Vin.  Abr.,  tit.  Void  and  void- 
able. A  covenant  can  not  be  avoided  in  a  couit 
of  law,  on  the  ground  of  misrepresentation  as 
to  the  consideration.  5  Cow.,  509.  A  fraud 
which  avoids  a  specialty  at  law  must  relate  to 
the  execution  of  the  instrument,  as  if  a  deed 
be  fraudulently  misread,  or  where  there  is  a 
fraudulent  substitution  of  one  deed  for  anoth- 
er, and  the  party's  signature  is  obtained  to  a 
deed  which  he  did  not  intend  to  execute.  8  Cow. , 
293;  2  Johns.,  177.  Fraud  as  to  the  consideration 
cannot  be  set  up  to  avoid  an  agreement  under 
seal;  but  fraud  as  to  the  execution  may.  5- 
Cow.,  506.  The  court,  in  delivering  their  opin- 
ion in  the  case  last  cited,  say,  the  fraud  which 
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avoids  a  deed  is  not  a  fraudulent  representa- 
tion as  to  the  consideration,  but  a  fraud  relat- 
ing to  the  execution  of  it,  as  a  fraudulent  mis- 
reading, or  obtaining  such  an  instrument  as 
the  obligor  did  not  intend  to  give.  Fraud  may 
be  given  in  evidence  under  non  est  factum 
only,  where  it  relates  to  the  execution  of  the 
instrument.  13  Johns.,  430.  A  specialty  (e. 
516*]  g.,  a  lease  under  seal)  cannot  *be  im- 
peached at  law  on  the  ground  of  fraud  or  mis- 
representation as  to  its  consideration  or  the 
motives  of  its  execution.  8  Cow.,  29Q. 
The  following  opinions  were  delivered: 

By  Chief  Justice  Savage.  The  Chancellor 
decided  that  the  fraud  in  obtaining  the  deed 
was  sufficient  to  avoid  it,  but  that  the  com- 
plainant was  not  in  a  situation  to  take  advan- 
tage of  it,  as  his  own  deed  was  void,  it  being 
executed  when  Murray  and  Palmer  were  in 
possession,  holding  adversely.  The  latter  point 
in  the  decision  of  the  Chancellor  presents  the 
only  question  now  before  the  court. 

I  consider  the  principle  too  well  settled,  to 
admit  at  this  day  of  an  argument,  that  a  deed 
executed  by  the  true  owner,  while  there  is  a 
person  in  possession  of  the  premises  holding 
adversely,  is  void  as  against  such  possessor,  al- 
though it  is  good  as  against  the  grantor  and 
his  heirs.  Both  these  points  are  decided  in  the 
case  of  Jackson  v.  Demont,  9  Johns. ,  55.  The 
important  inquiry  in  the  case,  therefore,  is, 
whether  Murray  and  Palmer  were  (within  the 
rule  of  law)  holding  adversely  Jan.  1,  1820, 
when  John  Livingston  conveyed  the  premises 
to  the  appellant.  The  doctrine  of  adverse  pos- 
session has  been  so  much  and  so  often  dis- 
cussed in  our  courts  that  it  ought  at  this  day 
to  be  well  understood.  To  prevent «  recovery 
by  the  true  owner,  there  must  be  a  possession 
in  the  defendant,  adverse  in  its  character,  and 
must  have  continued  for  20  years.  To  render 
a  conveyance  by  the  true  owner  void  as  to  the 
person  claiming  by  possession,  there  must  also 
be  a  possession,  and  that  possession  must  be 
adverse  in  its  character,  and  it  must  exist  at  the 
time  of  the  execution  of  such  conveyance,  but 
no  particular  length  of  possession  is  necessary 
to  make  it  effectual  for  this  purpose.  The  acts 
which  constitute  a  possession  are  different  ac- 
cording to  the  evidence  of  claim.  Where  the 
person  claiming  to  hold  by  possession  has  no 
written  evidence  of  title,  but  claims  by  parol 
to  be  the  owner,  there  must  be  an  actual  occu- 
pancy, a  pedix  possessio,  a  substantial  inclosure 
by  fence,  sufficient  for  the  protection  of  the 
crops.  It  must  be  marked  by  definite  bounda- 
ries. Brandt  v.  Ogden,  1  Johns.,  158.  A.  pos- 
517*]  session  *fence  by  felling  and  lapping 
trees  is  too  loose  and  equivocal.  "There  must 
be  a  real  and  substantial  inclosure.  an  actual 
occupancy,  a  pedis  posaessio  which  is  definite, 
positive  and  notorious,  to  constitute  an  adverse 
possession,  when  that  is  the  only  defense,  and  is 
to  countervail  a  legal  title. "  Jackson  v.  Schoon- 
maker,2  Johns.,  234.  An  adverse  possession 
to  avoid  a  deed  must  be  made  out  clearly  and 
positively,  and  not  by  inference.  8  Johns., 
220;  9  Id.,  167,  168.  Actual  occupancy  under 
claim  of  title,  whether  by  deed  or  not,  is  good 
to  the  extent  of  such  occupancy.  But  when  a 
lot  is  claimed  to  be  held  adversely,  and  part  of 
it  only  is  improved,  it  must  be  under  a  paper 
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title;  and  such  paper  title  must  describe  the 
premises  claimed,  part  of  which  is  under  act- 
ual occupancy.  1  Cow.,  285,  286.  Without 
the  paper  title  the  possession  is  limited  by  the 
pedis  possessio.  It  is  immaterial  whether  the 
deed  conveys  a  good  title;  reliance  on  posses- 
sion after  title  shown  in  the  plaintiff  presup- 
poses want  of  a  legal  title  in  the  grantor;  but 
if  no  lands  are  described  in  it  nothing  can  pass, 
the  deed  is  a  nullity,  and  lays  no  foundation 
for  a  claim  beyond  the  actual  occupancy.  Id. 
It  would  be  easy  to  multiply  cases  to  the  same 
effect,  that  an  adverse  possession  without  pa- 
per title  is  good  only  to  the  extent  of  actual  in- 
closure, and  no  further. 

What  acts  are  sufficient  to  constitute  the 
character  of  the  possession  adverse?  If  a  person 
enters  upon  land  and  cultivates  it,  and  lives  on 
it,  and  says  he  is  the  owner,  that  is  sufficient  to 
make  his  possession  adverse.  He  claims  to  be 
the  owner  in  opposition  to  ail  the  world.  If 
he  claims  it,  and  gives  as  a  reason  why  it  be- 
longs to  him,  that  he  has  first  taken  possession, 
and  no  other  person  has  produced  a  title  for  it, 
though  he  has  nothing  but  possession,  such 
possession  is  not  adverse.  Jackson  v.  Front,  5- 
Cow.,  346.  So,  if  the  first  occupant  sell  merely 
his  possession,  not  assuming  to  convey  the  ti- 
tle, such  conveyance  cannot  be  the  bas'is  of  an 
adverse  possession,  because  it  supposes  a  bet- 
ter title  in  some  other  person.  The  claim  must 
be  of  the  entire  title.  It  is  not  necessary  that 
the  title  set  up  should  be  a  rightful  title.  When 
the  plaintiff  has  shown  title,  and  the  defend- 
ant relies  on  possession,  the  idea  of  right  is 
excluded;  the  fact  of  possession  and  the  quo 
ammo  it  *was  commenced  or  contin-  [*5 1 8 
ued  are  the  only  tests;  and  it  must  necessarily 
be  exclusive  of  any  other  rights.  9  Johns. , 
180.  This  doctrine  has  been  often  repeated. 
Let  me  ask  what  is  meant  by  the  quo  animof  I& 
it  an  intent  to  take  possession  of  another  man's 
land,  knowing  it  to  be  so,  and  to  make  it  his 
own  by  20  years  possession?  That  will  not  be 
pretended.  Such  an  entry  would  be  a  mere 
trespass,  and  the  person  so  trespassing,  with 
no  other  pretense  or  color  of  title,  will  always 
be  a  trespasser.  The  animo  then,  or  intent 
with  which  an  entry  is  made,  mustbe bona  fde 
an  entry  believing  in  good  faith  that  the  land 
is  his  and  that  he  has  title.  To  prove  this  prop- 
osition I  refer  to  the  opinions  of  the  member* 
of  this  court,  delivered  in  the  case  of  La  From- 
bois,  v.  Jackson,  8  Cow.,  595,  et  sequitur.  That 
case  has  sometimes  been  considered  as  over- 
turning some  of  the  doctrines  of  the  Supreme 
Court  on  the  subject  of  adverse  possession  and, 
therefore,  I  choose  to  take  the  law  from  it. 
Chancellor  Jones,  speaking  of  the  possession  of 
La  Frombois,  says:  "The  quo  animo  is  appa- 
rent, from  his  uniform  claim  of  title,  and  con- 
tinued exercise  of  acts  of  ownership.  His  en- 
tire confidence  in  his  title,  and  his  reliance 
upon  its  sufficiency  to  protect  his  possession,  and 
the  assertion  of  his  rights  under  it  against  the 
claims  of  the  proprietors  under  the  patent,  are 
decisive  of  his  own  opinion  and  belief  in  the 
validity  of  his  title."  According  to  Chancellor 
Jones,  the  defendant  must  have  such  a  title  as 
he  relies  on,  and  believes  is  a  good  one;  wheth- 
er it,  in  point  of  fact,  is  good  or  not,  is  not  the 
test,  but  whether  he  believes  it  to  be  good. 
He  must  rely  upon  it  and  it  would  seem  must 
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have  some  reasons  for  such  reliance,  for  the 
learned  Chancellor  goes  into  an  argument  to 
show  that  he  had  good  reason  so  to  rely  in  that 
case.  The  court  below  in  that  case  had  said 
that  La  Frombois'  title  was  from  a  foreign  gov- 
ernment and.therefore.presumed  to  be  known 
to  him  as  insufficient  to  constitute  the  basis  of 
an  adverse  possession.  The  Chancellor  goes  on 
to  show  that  no  such  fact  appeared  in  the  spe- 
cial verdict;  that  the  court  below  had  mistaken 
the  fact.  Their  law  is  not  denied.  The  case 
of  Jackson  v.  Waters.  12  Johns.,  865,  is  com- 
mented on  by  the  Chancellor  and  its  correct- 
ness is  not  denied.  In  that  case  the  fact  did  ap- 
pear that  La  Frombois  claimed  under  Mackay, 
who  derived  title  under  the  French  Govern- 
519*]  ment.  In  the  case  *of  La  Frombois  v. 
Jackson,  the  claim  was  for  a  different  lot  from 
that  which  was  the  subject  of  the  suit  in  Jack- 
son v.  Waters,  but  it  was  supported  by  the 
:same  writing  from  Mackay.  Whether  the  fur- 
ther fact  appeared  upon  the  case  in  the  court 
below,  from  which  the  special  verdict  was 
framed,  or  whether  the  court  below  had  actu- 
ally mistaken  the  fact,  from  the  circumstances 
that  the  same  paper  was  produced  as  evidence 
in  both  cases,  does  not  appear,  nor  is  it  material 
to  inquire.  It  is  sufficient  for  my  purpose  that 
it  is  not  denied  that  a  deed  from  a  foreign 
government  cannot  constitute  a  possession  un- 
der it  adverse.  It  had  been  so  decided  in  Jack- 
son v.  Waters,  and  Ch.  J.  Thompson  gives  the 
reason,  because  such  a  grant  is  absolutely  void, 
affords  no  legal  evidence  of  title,  and  posses- 
sion taken  under  it  is  unavailing  for  any  pur- 
pose. Now  it  is  possible  that  La  Frombois 
might  rely  upon  it,  though  it  was  a  perfect  nul- 
lity; yet  the  court  say  that  the  title  must  be 
such  as  by  possibility  might  convey  a  right, 
and  he  must  have  been  presumed  to  know  that 
his  title  was  a  nullity.  This  principle  is  not 
denied  by  Chancellor  Jones.  It  is  admitted  by 
him,  arguendo.  He  says:  "  Whatever  the  right 
of  Mackay  was,  if  La  Fromboise  went  into 
possession  supposing  it  to  emanate  from  a  le- 
gitimate source,  and  in  confidence  that  his  con- 
tract entitled  him  to  a  conveyance,  and  that 
Mackay  had  the  right  to  give  the  conveyance 
he  promised;  his  possession  would  be  adverse, 
notwithstanding  his  confidence  was  misplaced, 
and  the  title  of  Mackay,  under  whom  he  en- 
tered, was  invalid."  The  Chancellor  proceeds 
to  argue  that  Mackay  supposed  his  claim  was 
under  the  English  government,  which,  before 
the  Revolution,  would  be  good;  and  strenu- 
ously insists  that  it  was  not  under  the  French 
•Government.  Golden,  Senator,  recognizes  the 
•case  of  Jackson  v.  Waters  as  sound  law,  and  as- 
sumes, that  "when  a  possession  is  held  under 
a  claim  of  title  which  is  not  shown  to  be  bad, 
and  which  might  be  good,  it  shall,  after  a  suf- 
ficient lapse  of  time,  bar  every  other  title." 
The  doctrine  in  the  case  of  Jackson  v.  Waters 
is  admitted  by  all  except  Senators  Viele  and  Steb- 
bins,  and  all  admit  that  the  person  entering  un- 
der title  must  rely  upon  that  title.  Sena- 
tor Stcbbins  intimates  that  a  French  grant  is 
as  good  as  any  title  to  support  an  adverse  pos- 
51-O*]  session.  *The  doctrine  in  Jackson  v. 

Waters  in  distinctly  this,  that  a  possession  tak- 
en under  a  grant  irom  a  foreign  government 
is  not  such  an  adverse  possession  as  will  defeat 
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same  land  under  our  own  government  or  the 
Provincial  Government  of  N.  Y.  I  have  al- 
ready remarked  that  this  doctrine  is  not  im- 
punged  by  the  case  of  La  Frombois  v.  Jackson. 
In  the  latter  case,  the  only  point  decided  was 
that  the  person  in  possession  under  a  written 
contract  for  more  than  20  years, asserting  title, 
was  entitled  to  protection  in  his  possession 
against  a  person  showing  the  true  legal  title; 
that  point  had  never  been  denied.  Indeed,  the 
law  of  that  very  case  as  laid  down  by  the  court 
below  was  not  denied.  The  judgment  was  re- 
versed because  the  court  belo-jv  had  assumed  a 
fact  which  did  not  appear  in  the  special  ver- 
dict, to  wit:  that  La  Frombois  claimed  to  hold 
under  a  foreign  government.  That  fact  did  not 
appear  in  this  court;  all  the  discussion,  there- 
fore, about  the  validity  of  such  a  claim  was 
out  of  the  case.  What  was  said  is  entitled  to 
great  respect,  on  account  of  the  learning  and 
talents  of  those  who  discussed  the  subject;  and 
the  result  of  their  opinions,  I  understand, with 
the  exceptions  above  mentioned,  to  be,  that 
such  a  source  of  title  would  not  lay  the  foun- 
dation of  an  adverse  possession. 

Senator  Spencer  quotes  with  approbation 
what  was  said  by  Woodworth,  J.,  in  Jackson 
v.  Woodruff,  1  Cow.,  286,  as  follows  :  "  If  the 
title  is  bad,  it  is  of  no  moment;  but  if  no  lands 
are  described,  nothing  can  pass.  The  deed  is 
a  nullity,  and  can  never  lay  the  foundation  of 
a  good  adverse  possession,  beyond  the  actual 
improvement."  Here  is  an  express  assertion 
that  a  deed  which  is  a  nullity  can  never  lay  the 
foundation  of  an  adverse  possession  ;  that  is 
precisely  the  principle  of  the  case  of  Jackson 
v.  Waters,  and  I  consider  it  a  sound  principle 
which  has  several  times  been  asserted  by  the 
Supreme  Court,  and  has  never  been  overruled 
by  this  court,  and  I  trust  never  will  be.  In  the 
arguments  of  the  learned  judges  who  delivered 
opinions  in  the  case  of  La  Frombois  v.  Jackson, 
much  stress  is  laid  upon  the  point,  that  every 
possession  has,  prima  facie,  the  presumption 
of  right  in  its  favor,  and  authorities  are  cited 
to  sustain  it.  There  is  no  doubt  that  the  prin- 
ciple is  correct;  *but  the  presumption  [*52J1 
exists  only  until  the  true  title  is  shown;  when 
that  is  done,  the  law  presumes  the  possession 
to  be  in  subservience  to  the  true  title.  When- 
ever, therefore,  an  action  is  brought  to  recov- 
er possession  of  land,  the  presumption  in  the 
first  place  is  in  favor  of  the  defendant's  posses- 
sion. The  plaintiff  must  show  title  ;  when  he 
has  done  so,  the  presumption  of  law,  which  be- 
fore was  in  favor  of  the  defendant,  now 
changes  sides  and  is  in  favor  of  the  plaintiff, 
because  he  has  shown  in  himself  title,  and  the 
law  attaches  the  possession  to  the  title.  At  first, 
title  was  presumed  to  be  with  the  possession  ; 
when  title  is  shown  to  be  elsewhere,  then  the 
presumption  is,  that  that  possession  was  taken 
in  subordination  to  the  title.  The  defendant 
must  after  that  show  the  adverse  character  of 
his  possession  ;  if  he  cannot  show  a  title  in 
himself,  then  it  must  be  shown  affirmatively 
and  positively,  and  the  burden  of  the  proof  is 
thrown  upon  the  defendant.  I  have  adverted 
to  these  cases  on  the  doctrine  of  adverse  pos- 
session, with  the  view  of  ascertaining  whether 
the  case  now  under  consideration  falls  within 
either  of  the  classes  of  cases  in  which  posses- 
sion has  been  adjudged  to  be  adverse.  The 
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facts  charged  in  the  bill  are,  that  immediately 
after  the  deed  executed  by  the  Sperrys,  Mur- 
ray and  Palmer  commenced  opening  and  dig- 
ging the  ore-bed,  and  raised  therefrom  large 
•quantities  of  very  valuable  iron  ore.  Was  this 
an  adverse  possession  within  any  of  the  ac- 
knowledged principles  on  that  subject?  There 
was  no  improvement,  no  clearing,  no  fence  of 
any  description,  no  building  erected,  no  actual 
occupancy;  all  the  acts  of  ownership  were  dig- 
ging ore.  There  was,  therefore,  nothing  like 
an  adverse  possession,  independent  of  the  deed 
executed  by  the  Sperrys;  and  from  the  princi 
pies  above  referred  to,  and  well  settled,  if  that 
deed  was  a  nullity,  there  was  no  adverse  pos- 
session— certainly  none  beyond  the  spot  where 
the  ore  was  dug.  And  if  without  the  deed 
there  was  no  adverse  possession,  and  if  the 
•deed  be  a  nullity,  it  is  no  more  than  blank  pa- 
per; it  would  follow  that  there  has  been  in  con- 
templation of  the  law  no  possession  to  avoid 
the  deed  from  John  Livingston  to  the  appel- 
lant. 

The  bill  charges  that,  by  fraudulent  repre- 
sentations, Palmer  obtained  a  letter  from  J. 
Livingston  to  the  Sperrys,  directing  them  to 
522*]  *contract  with  him;  and  that  the  Sper- 
rys without  any  letter  of  attorney  or  authority 
whatever,  other  than  the  letter  brought  to  them 
by  Palmer,  executed  a  deed  under  seal,  with 
full  covenants,  not  to  Palmer  but  to  Murray. 
The  letter  was  a  special  authority,  and  must  be 
strictly  pursued  ;  it  authorized  a  contract  with 
Palmer,  but  not  with  any  other  person;  much 
less  did  it  authorize  a  deed  under  seal.  A  deed 
under  seal  cannot  be  executed  by  attorney 
without  an  authority  under  seal.  The  deed 
•executed  by  the  Sperrys,  professing  to  act  as 
the  attorneys  of  J.  Livingston,  was  not  obliga- 
tory upon  him  ;  as  to  him,  I  apprehend,  it  was 
void.  It  is  said  that  a  deed  which  is  voidable 
only,  must  be  avoided  by  special  pleading;  but 
when  it  is  absolutely  void,  the  plea  is  non  est 
factum.  If  John  Livingston  were  living,  and 
an  action  were  brought  upon  the  deed  in  ques- 
tion, it  would  certainly  be  sufficient  to  plead 
the  general  issue  ;  and  upon  the  trial  it  must 
be  shown  that  the  person  professing  to  act  as 
attorney,  had  authority  by  deed.  According 
to  the  facts  in  this  case,  as  charged  in  the  bill 
and  admitted  by  the  demurrer,  no  such  author- 
ity could  be  shown  ;  of  course,  the  deed  is  not 
the  deed  of  John  Livingston.  The  entry  of 
Murray  and  Palmer  was,  therefore,  without  a 
•deed  ;  they  are  in  no  better  situation  as  to  ad- 
verse possession  than  if  they  had  no  deed,  and 
in  that  case,  I  have  endeavored  to  show  that 
the  possession  could  not  be  adverse.  It  is  true, 
that  to  sustain  an  adverse  possession,  it  is  not 
necessary  that  a  deed  should  be  a  valid  deed, 
but  it  must  be  such  an  one  as  might  be  valid, 
and  which  the  grantee  relies  on.  The  grantee 
in  this  case  being  privy  to  the  manner  in  which 
this  deed  was  obtained  without  authority, 
knew,  for  he  was  bound  to  know,  as  ignorance 
excuses  no  man,  that  the  deed  was  inoperative 
and  void.  But  the  defendants,  Murray  and 
Palmer,  not  only  knew  that  the  deed  was  with- 
out authority,  but  they  also  knew  that  the  au- 
thority which  was  given  to  contract  the  lot  to 
Palmer  was  also  void,  as  having  been  obtained 
by  fraud.  The  letter,  in  terms,  authorized  a 
•contract  with  Palmer  ;  and  instead  of  this  an 
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absolute  deed  is  given  to  Murray,  not  even  pur- 
suing the  authority  of  the  letter.  It  seems  to 
me,  therefore,  that  the  deed  was  a  nullity,  and 
that  the  defendants,  Murray  and  Palmer,  knew 
it  to  be  so.  It  was,*theref ore, no  f  ounda-  [*5 23 
tion  for  an  adverse  possession.  It  did  not  de- 
vest  the  nominal  grantor  of  any  interest  what- 
ever ;  it  vested  no  estate  in  the  nominal  grant- 
ee; he  was  a  trespasser.  The  case  of  Bradstreel 
v.  Huntington  has  been  cited  to  prove  that  an 
adverse  possession  may  commence  under  a  void 
deed,  or  one  obtained  by  fraud.  At  common 
law,  a  feoffment  could  not  be  made  without 
livery  of  seisin,  or  a  delivery  of  the  possession ; 
and  where  the  owner  was  disseised  of  the  pos- 
session, he  could  not  convey  to  a  third  person, 
because  he  could  not  deliver  possession,  that 
being  held  by  thedisseisor;  and  yet  it  is  settled 
law  that  such  a  deed  is  good  between  the  par- 
ties to  it;  it  is  good  as  against  the  grantor  and 
his  heirs,  it  conveys  all  the  interest  of  the 
grantor  to  the  grantee,  but  the  grantee  cannot 
enforce  it  in  his  own  name  against  the  disseisor, 
though  it  may  be  done  in  the  name  of  the 
grantor.  It  has  been  supposed  in  the  above 
case  that  an  adverse  possession  should  more 
properly  have  been  called  an  ouster  or  dissei- 
sin. Though  they  are  sometimes  synonymous, 
they  are  not  always  so.  A  disseisin,  it  is  said, 
may  commence  by  force  or  fraud  ;  an  adverse 
possession  may  commence  by  force,  but,  I  ap- 
prehend, not  by  fraud,  as,  for  instance,  under 
a  deed  obtained  by  fraud  or  by  forgery.  The 
person  guilty  of  the  fraud  or  forgery  cannot 
rely  upon  such  a  deed  as  conveying  a  valid  ti- 
tle; and  the  arguments  which  have  gone  the 
greatest  length  in  favor  of  adverse  possession, 
have  proceeded  on  the  ground  that  the  possess- 
or relied  on  his  title,  and  believed  the  property 
which  he  possessed  to  be  his  own.  A  man  may 
think  himself  the  true  owner  of  property  in  the 
possession  of  another,  and  may  take  forcible 
possession  under  claim  of  title  ;  that  is  an  ad- 
verse possession;  but  if,  with  a  full  knowledge 
that  such  property  belongs  to  another,  a  per- 
son procures  a  forged  deed,  and  enters  under 
that,  what  is  the  quo  animo?  Is  it  an  intent  to 
enjoy  his  own,  or  to  defraud  another  ?  And  it 
has  been  often  said  and  decided  that  the  fact 
of  possession  and  the  quo  animo  the  possession 
was  taken,  are  the  only  tests.  If  the  quo  animo 
is  a  bona  file  intention  to  enjoy  his  own  prop 
erty,  that  intent  can  never  exist  where  the  pos- 
sessor knows  the  property  is  not  his  own.  If 
by  the  quo  animo  is  meant  an  intention  to  ap- 
propriate the  property  to  his  own  use,  right  or 
wrong,  then,  indeed,  is  the  possession  of  almost 
all  intruders  adverse. 

*My  conclusion  is,  that  the  entry  of  [*524 
Murray  and  Palmer  in  1819  was  not  such  an 
adverse  possession  as  avoids  a  deed  executed 
by  the  owner  to  a  third  person.  It  may  be  said 
that  if  the  deed  is  void,  then  the  remedy  at  law  is 
complete,  and  a  resort  to  a  court  of  equity  un- 
necessary. It  is  a  sufficient  answer  here  that 
the  point  was  not  raised  nor  discussed  in  the 
court  below,  and  the  bill  seeks  a  discovery.  If 
the  complainant  is  entitled  to  relief,  he  is  also 
entitled  to  the  discovery.  The  deed  to  Murray 
is  void,  so  as  not  to  lay  the  foundation  of  an 
adverse  possession,  assuming  as  facts  positions 
which  are  to  be  established  by  the  oath  of  the 
defendants  and,  possibly,  in  no  other  manner. 
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I  ain  of  opinion  that  the  decree  of  the. court 
below  be  reversed,  that  the  demurrer  be  over- 
ruled, and  that  the  defendants  be  required  to 
answer  the  bill. 

Justices  Sutherland  and  Nelson  concurred 
in  the  opinion  delivered  by  the  Chief  Justice. 

By  Mr.  Senator  Allen.  It  appears  to  be  ad- 
mitted by  the  appellant,  in  his  bill  of  com- 
plaint, that  Murray  and  Palmer  not  only  con- 
tracted with  the  agents  of  John  Livingston  for 
the  land  in  question,  but  that  they  obtained  a 
conveyance  in  fee  of  the  same,  executed  by 
the  said  agents  in  the  name  and  on  behalf  of 
their  principal,  with  full  covenants;  also,  that 
they  went  into  possession  of  the  premises,  and 
commenced  working  the  ore-bed,  and  for 
aught,  that  appears  in  the  case,  are  still  in  pos 
session  by  themselves  or  by  those  who  hold 
under  them.  The  bill  charges,  however,  that 
Palmer  having  discovered  a  valuable  bed  of 
iron  ore  on  the  land,  falsely  represented  it  to 
be  of  little  value,  and  of  no  use  except  for  a 
sheep  pasture,  for  which  purpose  he  wanted 
it,  and  fraudulently  concealed  the  existence  of 
the  iron  ore-bed.  There  being  no  answer  to 
this  bill,  we  are  to  consider  the  averments  as 
true,  or  at  least  admitted  by  the  respondents 
to  be  so;  and  were  the  case  now  to  be  decided 
on  its  merits  solely,  with  no  further  evidence 
than  what  appears  from  the  bill,  my  opinion 
might  be  different  from  what  it  is.  There  cer- 
tainly was  a  gross  misrepresentation  by  Pal- 
mer as  to  the  value  of  this  land,  and  the  pur- 
poses to  which  it  was  to  be  applied.  On  the 
525*]  *other  hand,  however,  it  would  seem 
proper  that  the  agents  of  Livingston  ought  to 
have  known  the  properties  and  value  of  the 
land,  with  the  sale  of  which  they  were  intrust- 
ed, and  to  have  informed  him  accordingly.  In 
all  large  tracts  of  land,  there  naturally  will  be 
a  considerable  diversity  of  soil  and  situation 
and,  consequently,  a  corresponding  difference 
in  value.  If  agents,  therefore,  know  nothing 
of  the  situation  of  land  generally,  the  sale  of 
which  is  intrusted  to  them,  they  must  be  liable 
to  much  imposition  from  interested  purchasers; 
and  if  they  do  know,  and  omit  to  inform  their 
principal,  in  cases  like  the  present,  the  injury 
resulting  ought  not  to  be  chargeable  to  the  pur- 
chaser. There  can  be  no  law,  as  I  apprehend, 
that  would  compel  a  purchaser  to  communi- 
cate to  the  vendor  the  knowledge  he  may  have 
obtained  by  a  personal  examination  or  other- 
wise of  the  premises  he  was  about  purchasing, 
especially  if  such  communication  would  be  the 
means  of  enhancing  the  price.  Every  man 
having  property  to  dispose  of,  is  bound  to 
know  its  value;  and  if  ignorant  of  it,  it  is  his 
misfortune,  and  he  ought  to  abide  the  conse- 
quence; at  the  same  time,  no  man  is  authorized 
to  deceive  another  by  false  representations,  in 
order  to  obtain  a  thing  for  much  less  than  its 
real  value,  and  thus  appropriate  to  himself  the 
property  of  another  by  a  fraudulent  representa- 
tion of  its  uses  and  value.  If  the  facts,  how- 
ever, are  as  they  appear  to  be  admitted,  that 
Murray  and  Palmer  were  put  into  possession 
of  the  land  under  a  conveyance  in  fee  with  full 
covenants  by  the  agents  of  John  Livingston, 
find  were  in  possession  at  the  time  that  he  exe- 
cuted the  deed  to  the  appellant,  i»  not  such 
possession  adverse? 

The  deed  under  which  the  appellant  claims 
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was  dated  Jan.  1,  1820,  about  eight  months 
after  the  sale  to  Murray  and  Palmer,  and  na 
attempt  has  been  made,  by  anything  which  ap- 
pears in  the  case,  to  dispute  their  title  until  the 
filing  of  the  present  bill,  which  took  place  Oct. 
18,  1829,  nearly  ten  years  after  the  date  of  the 
deed  to  the  appellant.  The  principle  has  been 
well  established  by  numerous  cases,  that  the 
conveyance  of  land  by  a  person  out  of  posses- 
sion, such  land  being  held  adversely  by  an- 
other, annuls  the  deed;  and  the  person  receiv- 
ing such  conveyance  *cannot  maintain  [*526 
an  action  upon  it,  or  obtain  the  right  to  enter 
on  the  possession  of  such  land.  ISIo  transfer 
of  real  estate  can  be  good,  if  the  grantor  has 
not  the  ability  to  deliver  the  possession  of  it, 
as  possession  has  ever  been  necessary,  in  order 
to  acquire  and  ascertain  the  property  in  land; 
and  without  it,  a  man  cannot  be  considered  the 
complete  owner,  so  as  to  transmit  the  inherit- 
ance to  his  heirs.  5  Johns.,  489;  9  Id.,  65;  3 
Johns.  Cas.,  101;  2  Cai.,  183  ;  2B1.  Com.,  312. 
The  8th  section  of  the  Act  of  the  Legislature 
to  Prevent  Champerty,  prohibits  the  buying  or 
selling  of  pretended  titles  to  land  by  any  per- 
son, unless  he,  or  those  by  whom  he  claims, 
shall  have  been  in  possession  of  such  land,  or 
have  received  the  rents  and  profits  of  the  same 
for  the  space  of  one  whole  year  next  before 
such  sale  or  conveyance,  under  the  pain  of  for- 
feiting the  whole  value  of  such  land,  both  by 
the  buyer  and  seller.  1  R.  L.,  173.  The  policy 
of  this  law  is  salutary,  and  is  intended  to  guard 
the  public  from  imposition,  by  having  pre- 
tended titles  to  land  palmed  upon  them  as  gen- 
uine, and  to  prevent  unprincipled  speculators 
from  preying  upon  the  credulity  of  the  unsus- 
pecting portion  of  the  community,  by  selling 
that  which  has  no  existence  other  than  the  de- 
scription of  the  thing  set  forth  in  the  fraudu- 
lent conveyance  of  the  vendor.  By  this  Act  a 
heavy  penalty  is  recoverable  both  from  the 
buyer  and  seller  of  pretended  titles;  but  if  a 
person  conveys  land  without  knowledge  of  an 
adverse  possession  at  the  time  of  such  convey- 
ance, he  shall  not  be  liable  to  the  penalty, 
though  in  all  cases  it  is  to  be  presumed  in  the 
first  instance  that  the  seller  of  land  knows  the 
situation  of  it.  1  Wend.,  437.  The  convey- 
ance under  which  the  appellant  claims,  there- 
fore, must  be  considered  within  the  penal  pro- 
visions of  the  Act  of  the  Legislature,  unless  it 
can  be  shown  that  neither  the  grantor  or  grant- 
ee knew  of  the  existence  of  the  title  held  by 
the  respondents,  and  under  which  they  were 
in  possession  of  the  land.  Whether  they  had 
any  knowledge  of  this  adverse  possession  'or 
not,  does  not  appear;  but  of  this  there  can  be 
no  doubt  that  instead  of  the  grantor  having 
been  in  possession  of  the  land  in  question,  or 
of  his  taking  the  rents  and  profits  thereof  for 
the  space  of  one  whole  year  next  before  the 
execution  of  the  deed  to  the  appellant,  as  speci- 
fied in  the  *statute,  he  was  out  of  pos-  [*527 
session  for  nearly  8  months  previous  to  that 
transaction.  The  facts  in  the  case,  therefore, 
are  in  direct  opposition  to  the  provisions  of  the 
statute. 

It  was  insisted  by  the  counsel  for  the  appel- 
lant, that  inasmuch  as  the  title  of  the  respon- 
dents was  obtained  by  misrepresentation  and 
fraud,  it  is  void  and,  therefore,  that  the  posses 
sion  of  the  premises  under  this  fraudulent  title 
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•could  not  be  adverse  to  a  conveyance  by  the 
defrauded  grantor.  It  has  been  decided,  how- 
ever, and  the  decision  is  in  accordance  with 
the  provisions  of  the  statute,  that  it  is  not  nec- 
essary, in  order  to  constitute  an  adverse  pos 
session,  that  it  should  be  held  under  a  good  or 
rightful  title.  The  fact  of  possession,  and  that 
it  was  commenced  and  continued,  are  the  only 
tests,  and  it  must  be  exclusive  of  all  other 
rights.  18  Johns.,  40;  9  Id.,  180.  It  seems, 
therefore,  that  by  the  provisions  of  the  com- 
mon law,  and  in  accordance  with  those  of  the 
statute,  no  conveyance  of  real  estate  can  be 
valid  and  effectual  while  such  estate  is  held  by 
a  third  person  adversely. 

The  property  in  question  being  part  of  a 
large  tract  of  land,  containing  between  8,000 
and  9,000  acres,  was  conveyed  to  the  appellant 
by  his  father,  John  Livingston,  Jan.  1,  1820. 
This  grant  was  not  properly  a  sale  of  the  land, 
although  in  law  it  may  be  so  considered,  but  a 
gift  in  consideration  of  natural  love  and  affec- 
tion, and  was  consummated  in  conformity  with 
an  arrangement  previously  contemplated  for 
the  division  of  the  estate  of  the  erantor among 
his  children.  Now,  as  it  is  alleged  that  the 
adverse  possession  of  the  respondent  is  under 
a  title  from  John  Livingston  by  his  attorneys 
or  agents,  and  the  claim  of  the  appellant  to  the 
land  thus  held,  is  by  a  conveyance  executed  by 
John  Livingston  also,  and  as  the  land  cannot 
pass  by  the  last  conveyance  unless  the  former 
shall  be  avoided,  the  question  now  is,  was  the 
bill  properly  filed,  or  can  a  suit  be  sustained  by 
Anthony  R.  Livingston  alone,  without  joining 
the  other  heirs  at  law  of  John  Livingston  ? 
The  law  as  laid  down,  2  Co.,  83,  is,  that  an  es- 
tate made  by  fraud  must  be  avoided  only  by 
him  who  had  a  former  right,  title,  interest, 
•debt  or  demand.  A  sale  in  open  market  by 
fraud  shall  not  bar  a  right  which  is  more  an- 
cient, and  a  fraudulent  gift  shall  not  defeat  an 
528*]  ^execution  in  respect  to  a  former  debt. 
In  accordance  with  this  authority,  no  person, 
«xcept  him  who  held  title  to  an  estate  before 
the  fraud  was  perpetrated,  can  avoid  a  fraud- 
ulent deed  for  such  estate.  As  the  deed  to 
Anthony  R.  Livingston,  therefore,  was  void  by 
the  adverse  possession  of  the  respondents,  no 
title  passed  to  him  by  the  conveyance;  and  as 
he  possessed  no  title  to  the  164  acres  of  land  in 
question,  it  remains  a  part  of  the  estate  of 
which  his  father  died  seised  and,  consequently, 
belongs  to  his  heirs  at  law.  If  this  position  is 
correct,  it  follows  that  the  heirs  at  law  of  John 
Livingston  must  be  made  parties  to  any  suit 
which  may  be  brought  on  this  subject.  It  ap- 
pears to  me,  however,  that  the  bill  ought  to  be 
dismissed,  and  the  parties  left  to  their  reme- 
dies at  law;  for  I  hold  it  a  sound  rule  that 
where  relief  can  be  obtained  in  a  court  of  law, 
parties  ought  not  to  be  encouraged  to  come 
into  a  court  of  equity.  I  will  vote,  however, 
for  an  affirmance  of  the  decree  of  the  Chancel- 
lor, if  that  be  deemed  by  the  court  the  most 
advisable  course. 

By  Mr.  Senator  Seward.  Much  of  the  dif- 
ficulty in  this  case  arises  from  the  controversy 
between  the  parties  as  to  the  facts  before  the 
court.  The  Chancellor,  in  assigning  the  rea- 
sons for  his  decree,  says  that  the  deed  from  John 
Livingston  to  the  complainant  is  void  because  it 
-appears  by  the  bill  that  Curtis  Murray  and  Zeph- 
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aniah  Palmer  were  in  actual  adverse  possession 
of  the  premises  in  question  at  the  time  of  the  ex- 
ecution of  that  deed,  under  a  deed  from  John 
Livingston  to  Murray,  executed  by  his  agents, 
A.  J.  and  G.  Sperry.  The  counsel  for  the  ap- 
pellant deny  not  only  the  correctness  of  the 
Chancellor's  opinion  in  point  of  law,  but  also 
the  facts  upon  which  it  is  grounded.  The  case 
is  important  on  account  not  only  of  the  princi- 
ples involved  in  it,  but  of  the  magnitude  of  the 
subject  of  controversy ;  and  as  it  is  not  proba- 
ble that  the  decision  of  the  question  now  pre- 
sented to  the  court  will  terminate  the  contro- 
versy, it  seems  to  be  due  to  both  parties  that 
the  state  of  facts,  as  understood  by  the  court 
should  be  explicitly  declared. 

Are  we  authorized  to  assume  from  the  plead- 
ings that  Murray  and  Palmer  were  in  posses- 
sion of  the  premises  in  question  *at  the  [*529 
time  of  the  execution  of  the  deed  by  John  Liv- 
ingston to  the  appellant  ?  Concerning  this 
point,  the  bill  informs  us  that  Palmer,  having 
discovered  that  there  was  a  valuable  bed  of  iron 
ore  on  a  piece  of  land  comprehended  in  lot  No. 
8  (which  piece  of  land  is  described  by  metes 
and  bounds,  and  as  containing  164  acres),  ap- 
plied to  John  Livingston  for  the  purchase  of 
the  164  acres.  The  bill  states  the  negotiation, 
the  writing  of  the  letter,  the  execution  of  the 
deed  by  the  Sperrys  in  the  name  of  John  Liv- 
ingston to  Murray,  and  then  proceeds  to  state 
that  immediately  after  Murray  obtained  the  con- 
veyance from  the  Messrs.  Sperry  he,  together 
with  Palmer,  commenced  opening  the  ore-bed 
and  digging  in  the  same,  and  raised  therefrom 
large  quantities  of  very  valuable  iron  ore;  that 
Murray  conveyed  different  portions  of  his  in- 
terest in  the  164  acres  to  sundry  persons.all  of 
whom  are  made  defendants;  that  the  ore-bed 
is  worth  about  $70,000,  and  appears  to  be  in- 
exhaustible; that  the  defendants  have  erected 
iron  works  in  the  vicinity  of  the  ore- bed,  which 
are  in  constant  operation  and  are  plentifully 
supplied  with  ore  from  the  bed;  and  that  the 
annual  profits  arising  from  the  ore-bed  amount 
to  at  least  $10,000.  The  bill  prays  that  an  ac- 
count may  be  taken  of  the  annual  value  and 
product  of  the  ore-bed  during  the  times  the 
several  purchasers  have  respectively  claimed 
an  interest  therein  and  worked  the  same.  The 
equitv  of  the  bill  plainly  is,  that  the  convey- 
ance by  John  Livingston  to  Murray,  and  the 
subsequent  conveyances  from  and  through 
Murray,  were  obtained  by  fraud  and,  conse- 
quently, should  be  set  aside,  and  the  defend- 
ants should  account  for  the  fruits  of  their  fraud. 
These  are  the  only  parts  of  the  bill  relating  to 
the  possession  of  the  premises,  except  the  alle- 

fation  that  they  are  200  miles  distant  from 
ohn  Livingston's  residence,  and  are  stated  to 
be  in  a  wild,  uninhabited  and  uncultivated  re- 
gion. Now  it  must  be  admitted  that  there  is 
no  distinct  averment  that  Murray  and  Palmer 
were  in  possession  previous  to  or  at  the  time  of 
the  execution  of  the  deed  by  John  Livingston 
to  the  appellant ;  but,  in  my  judgment,  such 
an  averment  could  not  have  rendered  the  fact 
more  certain  than  it  is  made  by  inference,  nat- 
ural and  irresistible  from  the  facts  and  scope  of 
the*bill.  The  operations  of  excavation,  [*53O 
digjringand  removing  ore  from  an  ore-bed,  seem 
to  imply  the  possession  of  the  ore-bed  while 
those  operations  are  performed ;  and  the  con- 
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tinuance  of  those  operations  upon  the  scale  and 
during  the  period  described  in  the  bill,  taken 
in  connection  with  the  prayer  for  an  account 
of  the  profits,  can  leave  no  doubt  that  at  some 
time  after  the  execution  of  the  deed  to  Murray 
the  defendants,  or  some  of  them,  became  and 
continued  absolutely  possessed  of  the  premises. 
At  what  time,  then,  "did  this  possession  com- 
mence? The  bill  states  that  immediately  after 
obtaining  the  deed,  Murray  and  Palmer  com- 
menced opening  and  digging  in  the  ore-bed, 
and  removed  large  quantities  of  iron  ore;  and 
as  no  more  distinct  allegation  is  contained  in 
the  bill  as  to  the  time  when  possession  was  tak- 
en, we  are  compelled  to  understand  that  the 
possession  commenced  immediately.  It  was 
contended  on  the  argument  that,  admitting  the 
fact  of  the  possession  of  the  ore-bed  to  be  es- 
tablished, there  is  no  ground  to  assume  the 
fact  of  possession  of  the  whole  164  acres;  and 
inasmuch  as  possession,  when  relied  upon  as 
defense,  must  be  defined  and  be  proved  co-ex- 
tensive with  the  claim  of  title,  the  164  acres 
cannot  be  said  to  have  been  in  possession  by 
reason  of  the  possession  of  the  ore-bed.  A  care- 
ful reading  of  the  bill,  however,  warrants  the 
belief  that  the  ore-bed,  if  not  co-extensive  with 
the  164  acres,  is  the  principal  and,  indeed,  only 
ground  of  controversy.  If  there  be  any  part 
of  the  164  acres  not  occupied  by  the  ore-bed,it  is 
not  alleged  to  be  fit  for  any  other  purpose  than 
a  sheep  pasture;  no  fraud  in  relation  to  it  is  al- 
leged, and  no  relief  concerning  it  is  prayed. 

Having  thus  arrived  at  the  conclusion  that 
the  defendants  were  in  possession  at  the  time 
of  the  execution  of  the  deed  by  John  Livings- 
ton to  the  appellant,  the  next  question  is, wheth- 
er that  possession  was  held  under  such  circum- 
stances as  to  invalidate  the  last  mentioned  deed. 
Possession  available  for  that  purpose  must  be  ex- 
clusive of  any  other  right;  it  must  be  adverse  to 
the  right  of  him  against  whom  it  is  set  up.  The 
possession  in  the  present  case  was  manifestly 
of  that  kind.  The  very  fraud  practiced  to  ob- 
tain the  deed,  the  taking  an  absolute  deed  from 
the  Sperrys  assuming  to  grant  all  the  right  and 
title  to  John  Livingston,  and  the  immediate 
531*]  possession  *and  operations  under  the 
deed  obtained,  show  that  the  quo  animo  of  the 
possession  was  adverse  to  and  exclusive  of 
John  Livingston's  rights.  Another  requisite  to 
render  such  possession  available  is,  that  it  must 
be  under  color  of  title.  A  deed  need  not  be  pro- 
duced as  the  evidence  of  the  foundation  of  the 
claim  of  title,  but  there  must  be  some  evidence 
of  a  deed  or  contract  executed.  Whether  such 
contract  was  executed  by  the  true  owner  or 
not  is  immaterial,  and  whether  it  were  valid  or 
voidable  is  not  material.  In  this  case  the  entry 
was  made  claiming  title  under  a  deed,  which 
deed,  if  it  be  held  to  be  the  deed  of  John  Liv- 
ingston, was  the  ground  of  a  claim  of  title  ad- 
verse to  him  and  all  the  world.  But  it  is  con- 
tended that  the  deed  was  inoperative  because 
it  was  absolutely  null  and  void,  and  being  so, 
could  not  be  the  ground  to  sustain  a  claim  of 
title;  and  two  reasons  are  assigned  why  the 
deed  was  void  :  the  first  of  which  is,  that  it 
was  executed  by  the  Sperrys  without  author- 
ity. If  this  position  were  true,  it  would  be 
difficult  to  discover  on  what  grounds  the  bill 
in  this  cause  proceeds;  the  consequence  is  in- 
evitable that  the  defendants  are  trespassers; 
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they  are  liable  to  an  action  of  ejectment  for 
the  premises,  and  to  account  at  law  for  the 
mesne  profits,  and  not  to  account  in  chancery 
as  trustees,  in  which  character  it  is  evidently 
the  object  of  the  bill  to  bring  them  before  the- 
court.  If  the  position  be  true,  it  follows  that 
the  bill  must  be  dismissed  for  want  of  equity; 
and  the  Chancellor  erred  in  sustaining  the  bill  to 
set  aside  conveyances  on  the  ground  of  fraud, 
when  in  fact,  although  the  fraud  was  perpe- 
trated, it  failed  of  its  object — that  of  procuring 
a  conveyance.  But  I  agree  with  the  Chancellor 
and  the  appellant,  that  the  fraud  in  this  case 
has  not  been  so  harmless.  The  deed  to  Murray 
was  executed  by  the  Sperrys  ;  and  who  were 
the  Sperrys?  The  bill  informs  us  they  were  the 
agents  of  John  Livingston.  Agents  for  what 
purpose?  Manifestly  for  the  sale  of  this  land. 
But  it  is  said  that  those  agents  exceeded  their 
authority.  What  was  their  authority?  It  is 
stated  to  be  to,  "contract  with  Zephaniah  Pal- 
mer for  the  sale  of  the  164  acres  of  land  at  $2  per 
acre."  It  is  said  they  transcended  their  powers, 
first  in  executing  a  deed  instead  of  a  contract, 
and  secondly  in  executing  the  deed  to  Murray 
when,  by  the  letter  of  Livingston,  they  were 
*authonzed  to  contract  with  Palmer.  [*532 
The  first  objection  seems  to  me  to  be  merely  an 
ingenious  criticism.  Instructions  to  an  agent 
in  general  terms  to  contract  for  the  sale  of 
land,  authorize  the  agent,  in  his  discretion,  to 
sell  the  land  absolutely,  or  by  a  contract  to  be 
executed  at  a  future  day .  The  word  '  'contract" 
in  relation  to  a  sale  of  land,  has  in  this  country 
acquired  a  technical  meaning,  as  contradistin- 
guished from  a  deed;  but  when  used  as  a  verb, 
as  it  was  in  the  letter  of  Livingston,  I  do  not 
think  it  is  to  be  construed  in  this  technical 
sense.  If,  instead  of  a  deed  with  full  cove- 
nants, the  Sperrys  had  executed  a  quitclaim 
deed  merely,  I  think  it  would  not  be  contend- 
ed that  they  had  exceeded  their  powers.  I  ad- 
mit they  exceeded  their  powers  in  executing 
covenants;  those  covenants  are  worthless  as- 
against  Livingston,  but  it  by  no  means  follows 
that  this  departure  from  or  excess  of  authority 
vitiates  the  grant.  So  far  as  they  did  act  within 
their  instructions,  their  acts  were  binding  on 
their  principal.  But  it  is  said  the  agents  de- 
parted from  their  authority  in  selling  to  Mur- 
ray instead  of  Palmer,  and  that  having  no  au- 
thority whatever  to  sell  to  Murray,  their  deed 
is  void.  This  objection  would  be  well  taken, 
did  not  the  bill,  as  if  from  abundant  caution, 
state  all  the  circumstances  necessary  to  justify 
the  agents  and  sustain  the  deed.  The  bill 
charges  that  Palmer  and  Murray  were,  before 
and  after,  and  at  the  time  of  the  negotiation, 
jointly  and  equally  interested  in  the  purchase. 
Joint  purchasers  may  direct  the  deed  to  be  ex- 
ecuted to  either.  Palmer,  doubtless,  had  a  right 
to  consent  that  the  deed  should  be  executed  to 
Murray,  and  whether  the  deed  was  executed  to 
one  or  both  was  immaterial  to  Livingston,  ex- 
cept as  concerned  his  security  for  the  purchase 
money,  on  which  ground  Livingston  could, 
probably,  have  avoided  the  deed;  but  as  no 
pretense  of  non-payment  is  made  in  the  bill, 
there  is  no  ground  here  for  avoiding  the  deed ; 
and  if  there  were,  the  deed  would  be  voidable 
only,  and  not  void,  as  is  contended.  But  it  is 
insisted  that  this  letter  of  John  Livingston  be- 
ing a  mere  parol  authority,  was  not  sufficient  to- 
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warrant  Ihe  execution  of  a  deed  which  would  be 
binding  upon  John  Livingston  ;that  to  authorize 
a  deed  the  power  to  execute  must  be  under  seal. 
I  grant  that  this  deed  could  not  be  read  in  evi- 
dence in  an  action  of  ejectment,  without  proof 
of  a  more  solemn  nature  than  a  parole  declara- 
533*Jtion  *or  letter  of  the  power  of  the  agent. 
But  that  principle  has  no  application  here.  The 
question  in  adverse  possession  is  not  whether 
the  deed  under  which  the  claim  of  title  is  made 
is  valid  or  was  executed  with  all  necessary  for- 
mality, but  whether  there  was  a  deed  or  con- 
tract executed;  and  this  is  a  collateral  fact  nec- 
essary to  be  proved,  not  for  the  purpose  of  es- 
tablishing the  deed  or  contract,  but  to  show  the 
quo  animo  with  which  the  possession  was  com- 
menced and  continued.  Now  if  it  would  not 
be  necessary  to  produce  the  deed  or  contract  it- 
self, but  it  would  be  sufficient  to  prove  by  pa- 
rol,  that  there  was  a  deed,  I  submit  that  in 
this  case  the  proof  of  a  deed  is  stronger  than 
the  defendants  would  be  compelled  to  make. 
The  execution  of  the  deed  and  the  power  to  ex- 
ecute are  stated  in  the  bill.  Thus  I  have  arrived 
at  the  conclusion  that  the  defendants  were  at  the 
time  of  the  execution  of  the  deed  by  John  Liv- 
ingston to  the  appellant,  in  actual  adverse  pos- 
session of  the  premises  in  question,  claiming 
title  under  the  deed  to  Murray.  I  come  now 
to  the  remaining  question,  whether  the  deed 
executed  by  John  Livingston  to  Murray  was 
rendered  absolutely  void  or  voidable  by  the 
fraud  practiced  upon  John  Livingston.  If  void- 
able only,  it  was  sufficient  to  sustain  the  ad- 
verse possession;  if  void  absolutely,  it  was  in- 
operative as  well  for  that  as  all  other  purposes. 
If  it  were  to  be  admitted  that  fraud  in  pro- 
curing the  execution  of  a  deed  renders  it  abso- 
lutely void, no  human  possession  could  be  more 
insecure  than  that  of  real  estate.  It  is  a  prin- 
ciple of  law  that  nothing  can  set  up  or  make 
good  for  any  purpose,  or  for  any  person,  that 
which  being  absolutely  void,  is  as  if  it  were 
not.  What  then  would  be  the  security  of  even 
bona  fide  purchasers  under  a  fraudulent  grant- 
ee? The  policy  of  the  law  is  well  settled  that 
bona  fide  purchasers  under  a  fraudulent  grant- 
ee shall  be  protected.  This  could  not  be  so  if 
the  deed  to  such  grantee  should  be  held  abso- 
lutely void.  Again;  could  John  Livingston  at 
his  election  have  affirmed  the  deed  to  Murray, 
and  been  concluded  by  such  affirmance;  and 
would  such  affirmance  have  established  the  de- 
fendant's title?  Who  will  deny  that  he  could 
have  done  so,  and  that  such  would  have  been 
the  consequences  of  his  affirmance?  And  yet 
no  such  affirmance  could  set  up  a  deed  that  was 
absolutely  void;  make  that  a  deed  which  never 
534*]  was  a  deed.  The  distinction  *between 
deeds  void  and  voidable  is  this:  a  deed  prima 
facie  good  is  voidable  only,  that  is,  it  is  void- 
able only  when  by  pleading,  the  facts  must  be 
shown  which  prove  it  void.  Now  the  plea  to 
set  aside  this  deed  must  admit  its  execution 
and  aver  the  fraud.  Vin.  Abr.,  tit.  Void  and 
Voidable.  On  non  estfactum  pleaded  the  fraud 
could  not  be  given  in  evidence.  The  result  of 
this  view  of  the  subject  is  that  the  deed  from 
John  Livingston  to  the  complainant  is  merely 
voidable,  and  not  void,  and  that  the  possession 
'  of  Murray  and  Palmer  was  adverse,  so  as  to 
render  inoperative  the  deed  from  John  Living- 
ston to  the  appellant. 
WEND.  ». 


A  point  was  made  on  the  argument  that  the 
deed  from  John  Livingston  to  the  appellant 
was  not  within  the  Statute  against  Champerty' 
and  Maintenance;  and  this  was  urged  upon 
two  grounds:  1.  That  the  deed  was  to  be  re- 
garded in  the  light  of  a  devise;  and  2.  That  the 
near  relationship  existing  between  John  Liv- 
ingston and  the  appellant  (that  of  father  and 
son)  excepted  the  grant  from  the  operation  of 
the  Statute  against  Champerty  and  Mainte- 
nance. As  to  the  first  ground,  the  deed  was 
in  the  nature  of  a  purchase,  and  not  of  a  de- 
vise. It  has  all  the  requisites  of  a  grant  upon 
purchase,  and  none  of  the  characteristics  of  a 
devise.  It  was  to  take  effect  immediately  upon 
delivery,  and  was  not  postponed  to  the  death 
of  the  grantor.  The  utmost  that  can  be  con- 
tended for,  on  this  ground,  is,  that  John  Liv- 
ingston preferred  to  convey,  and  the  appellant 
to  take,  in  this  manner,  rather  than  by  devise; 
and  having  elected  this  mode  of  alienation, 
whether  it  contravene  or  carry  out  the  inten- 
tions of  the  grantor,  the  conveyance  is  subject 
to  all  the  rules  and  provisions  of  law  applica- 
ble to  this  mode  of  alienation.  It  cannot  be  a 
deed  for  one  purpose  and  a  devise  for  another. 
But  the  other  ground  presents  a  question  of 
greater  difficulty.  The  facts  are  presented  by 
the  bill,  that  as  early  as  1811,  John  Livingston 
made  an  arrangement  with  his  son  the  appel- 
lant, two  of  his  other  sons,  and  his  only  daugh- 
ter, to  convey  to  them  in  fee  simple  separate 
parcels  of  his  real  estate  for  their  respective 
portions  of  the  said  real  estate;  in  pursuance 
of  which,  in  1811  he  caused  a  division  of  said 
real  estate  to  be  made,  and  about  Jan.  1, 1820, 
carried  into  effect  the  previous  arrangement 
by  executing  to  the  appellant  a  deed  for  the 
portion  so  set  off  *to  him;  being  two  [*o35 
lots,  containing  about  9,000  acres  of  land,  of 
one  of  which  lots  the  164  acres  in  question  are 
a  portion.  The  deed  was  made  upon  the  con- 
sideration of  natural  love  and  affection,  and 
of  f  1 ;  and  in  my  judgment,  is  to  be  considered, 
notwithstanding  the  recital  of  the  considera- 
tion of  $1,  under  all  the  circumstances,  as  a 
deed  executed  upon  a  good,  as  contradistin- 
guished from  a  valuable  consideration.  The 
question  is,  whether  this  deed  is  rendered  void 
by  the  adverse  possession  of  Murray  and  Pal- 
mer, at  the  time  of  its  execution.  The  doc- 
trine that  every  deed  is  void  executed  by  a  per- 
son against  whom  the  premises  attempted  to 
be  conveyed  are  held  adversely,  has  been  so 
long  established  and  recognized,  that  it  is  often 
received  and  adopted  without  reference  to  the 
grounds  upon  which  it  rests.  As  a  general 
principle,  none  is  more  universally  admitted. 
Nevertheless,  it  is  not  an  elementary  principle 
of  the  common  law,  nor  in  terms  has  it  been 
declared  by  statute  previous  to  the  Revision  of 
1830,  which  was  subsequent  to  the  execution 
of  the  deed  in  question  and,  therefore,  can- 
not, otherwise  than  as  a  legislative  construc- 
tion, have  any  bearing  upon  the  present  case. 
The  doctrine  was  a  necessary  consequence  of 
the  Act  against  Champerty  and  Maintenance, 
1  R.  L.,  173,  sec.  8,  the  8th  section  of  which 
declares  that  no  person  shall  buy  or  sell,  or  by 
any  ways  or  means  procure  any  pretended 
right  or  title,  or  make  or  take  any  promise, 
grant  or  covenant  to  have  any  right  or  title  of 
any  person  to  any  land,  tenements  or  heredita- 
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ments,  unless  such  person  who  shall  so  bar- 
gain, sell,  etc.,  or  his  ancestors  or  those  by 
whom  he  claims  the  same,  shall  have  been  in 
possession  of  the  same,  or  of  the  reversion  or 
remainder  thereof,  or  taken  the  rents  and 
profits  thereof  for  the  space  of  one  whole  year 
next  before  the  said  bargain,  sale,  etc.,  upon 
pain,  etc.  (then  follow  the  penalties  imposed  for 
violation  of  the  Act,  and  a  proviso  having  no 
bearing  upon  the  present  question).  The  prin- 
ciple of  law  being  well  settled  that  all  acts  pro- 
hibited by  law  are  void,  the  necessary  conse- 
quence is  that  the  grants  prohibited  by  this 
Act  are  void.  This  is  the  true  foundation  upon 
which  has  been  built  the  doctrine  that  adverse 
possession  renders  void  and  inoperative  a  deed 
by  any  person  claiming  title — a  doctrine  hith- 
erto regarded  not  less  beneficial  than  well 
established.  I  shall  first  inquire  whether  the 
536*]  *grant  by  John  Livingston  to  the  ap- 
pellant is  obviously  within  the  prohibition  of  the 
8th  section  of  the  Act?  It  was  the  making  or 
taking  of  a  grant,  if  not  literally  buying  and 
selling,  it  was  by  some  ways  or  means  procur- 
ing a  pretended  right  or  title  to  have  the  right 
and  title  of  the  grantor.  Upon  the  face  of  the 
statute  itself  is  found  no  exception  (applied  to 
the  8th  section),  in  favor  of  the  circumstances 
of  relationship,  and  settlement  or  advance, 
which  it  is  contended  take  this  case  out  of  the 
statute.  Nevertheless,  it  is  undeniable  that 
courts  of  law  have  adjudicated  as  well  in  re- 
lation to  the  8th  section  as  to  other  provisions 
of  the  Act  to  Prevent  and  Punish  Champerty 
and  Maintenance  in  such  a  manner  as  to  defeat 
its  operation  upon  many  cases  included  in  the 
letter  of  the  Act.  These  adjudications  com- 
menced at  so  early  a  period,  and  have  been 
acquiesced  in  so  long,  and  so  often  repeated, 
and  withal  are  so  benign  in  their  effects,  that 
although  they  are  objectionable,  as  invading 
the  legislative  power,  none  but  the  worst  con- 
sequences could  follow  an  attempt  to  enforce 
by  judicial  decision  the  rigorous  letter  of  the 
statute;  but  on  the  other  hand,  care  is  to  be 
taken,  lest  in  applying  analogous  principles 
established,  to  provisions  of  the  Act  yet  unim- 
paired by  judicial  construction,  we  virtually 
repeal  a  statute  whose  general  policy  stands  in 
a  great  degree  unquestioned,  and  upon  the 
preservation  of  which  the  security  of  estates 
so  greatly  depends.  The  case  of  Tfiallhimer 
Brinekerhoff,  in  this  court,  3  Cow.,  624,  was 
relied  upon  by  the  counsel  for  the  appellant, 
to  maintain  the  position  that  a  deed  from  father 
to  son,  during  the  continuance  of  an  adverse 
possession,  is  not  within  the  mala  prohibita  of 
the  Act.  As  to  this  case  it  is  to  be  observed, 
that  the  question  now  before  the  court  was  in 
nowise  involved  in  it;  that  the  decision  of  the 
court  was  upon  a  question  growing  out  of  a 
different  section  of  the  Act,  and  did  not  even 
remotely  relate  to  a  question  of  the  alienation 
of  land  held  adversely.  And  however  correct 
the  views  of  the  learned  Chancellor  who  de- 
livered the  opinion  of  the  court  may  be  con- 
sidered as  to  the  point  decided  in  that  case, 
the  general  principles  advanced  by  way  of  ar- 
iiK-nt  cannot  be  admitted  here,  unless  they 
prove,  on  examination,  to  be  amply  sustained 
by  authority.  Now,  I  apprehend,  that  as  be- 
tween tenants  holding  adversely  and  the  grant- 
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ee  under  a  deed  executed  by  a  *person  [*537 
pretending  or  claiming  title,  it  has  never  been 
held  that  the  relationship  of  the  grantor  and 
grantee,  or  the  good,  instead  of  valuable  con- 
sideration of  the  grant,  exempted  the  deed  from 
the  operation  of  the  statute.  I  am  free  to  ad- 
mit that  the  cases  are  numerous  which  show 
that  the  rigid  features  of  the  statute  have  been 
relaxed  as  to  the  conviction  for  the  penalty 
imposed  by  the  8th  section,  and  I  will  not  un- 
dertake to  defend,  upon  principle  and  sound 
reason,  the  anomaly  that  a  deed  may  be  void 
because  made  in  violation  of  the  statute,  and 
yet  the  parties  to  the  deed  be  held  altogether 
acquitted  of  the  crime  which  is  constituted  by 
the  violation  of  the  statute.  Yet  such  is  the 
principle  which  has,  if  I  mistake  not,  obtained, 
and  has  prevailed  so  long  that  it  would  be 
manifestly  unsafe,  for  the  sake  of  harmoniz- 
ing the  decisions,  to  extend  the  principle,  as  is 
contended  for  in  this  case.  The  scienter  is  a 
necessary  ingredient  in  the  crime  of  a  viola- 
tion of  this  statute,  and  yet  the  question  of 
scienter  never  was  raised  in  an  action  between  a 
party  claiming  under  the  deed  and  the  person 
holding  adversely.  In  the  case  of  Wickliam  v. 
Conklin,  8  Johns.,  226,  which  was  a  qui  tarn 
action  under  the  statute,  the  ceurt  distinctly 
recognize  the  principle  that  adverse  possession 
will  operate  to  defeat  a  deed,  although  the 
making  or  taking  the  deed  does  not  subject 
the  party  to  the  penalty  of  the  statute.  The 
same  principle  seems  to  be  conceded  in  the  case 
of  Lane  v.  Shears,  1  Wend.,  433.  While  it  is 
freely  conceded  that  the  relationship  of  the 
parties  in  a  deed  may  excuse  them  from  the 
penalties  of .  the  Act,  it  is  also  most  obvious 
that  without  exception  the  law  has  been  re- 
ceived and  settled  in  numerous  cases,  so  far  as 
I  can  find,  without  the  intervention  of  a  single 
conflicting  decision,  that  adverse  possession 
renders  inoperative  every  grant  of  the  premises 
except  a  release:  so  the  law  is  laid  down  in  4 
Kent,  Com.,  438,  and  I  agree  with  the  illus- 
trious author,  that  the  Legislature  in  incorpo- 
rating the  same  provision  in  the  Revised  Stat- 
utes, have  only  enacted  what  was  universally 
understood  to  be  the  law  before  the  revision. 
1  R.  S.,  739,  sec.  147.  To  reverse  principles 
of  law  thus  solemnly  and  so  long  settled  would 
be  most  unwise,  and  upon  a  full  view  of  that 
ground  I  am  clearly  of  opinion  that  were  it 
necessary  to  adopt  one  or  other  alternative, 
the  court  ought  rather  *to  restore  the  [*538 
strictness  of  the  statute  as  to  the  infliction  of 
the  penalty  for  champerty  and  maintenance, 
than  for  the  purpose  of  harmonizing  the  con- 
sequences of  the  act.  to  abolish  the  doctrine 
that  adverse  possession  renders  void  every 
deed  executed  by  a  party  claiming  title  to  the 
premises.  But  the  revised  statutes  have  re- 
moved all  this  difficulty  for  the  future,  by 
abolishing  the  penalty,  but  establishing  the  ef- 
fect of  adverse  possession. 

The  conclusion  of  this  view  of  the  subject 
is,  that  the  deed  from  John  Livingston  to  the 
appellant  was  void  and  inoperative  and,  con- 
sequently,.  that  the  demurrer  is  in  this  re- 
spect well  taken  ;  for  which  reason  I  am  of 
opinion  that  the  decree  of  the  Chancellor  be 
affirmed. 

On  the  question  being  put — Shall  this  de- 
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•cree  be  reversed? — the  members  of  the  court 
voted  as  follows: 

In  the  affirmative— The  CHIEF  JUSTICE,  Jus- 
tice SUTHERLAND,  Justice  NELSON  and  Senators 
BirdsaU,  Oropsey,  Laming,  McDonald,  Matter, 
Me  f jean  and  Tallmadge — 10. 

In  the  negative — Senators  Allen,  Conklin, 
Deitz,  Dodge,  Gere,  Hubbard,  Lynde,  Seward—8. 

Whereupon  the  decree  of  the  Chancellor  was  re- 
versed. 

Overruled— 1  Hill,  463. 

Advene  possession— What  is— Effect  of  pleading  an 
a  defense.  Cited  in— 12  Wend.,  674 ;  15  Barb.,  491 ;  17 
Barb.,  668 ;  19  Barb  ,  51 ;  26  Barb.,  403 :  33  Barb.,  281 ; 
37  Barb..  iW:  32  How.  Pr.,  333;  1  Abb.  N.  S.,  Ill ;  « 
Abb.  N.  S.,  97 :  1  Rob  ,  472 ;  1  Sheld.,  166 :  63  Mo.,  246 ; 
25  Cal.,  131 ;  33  Cal.,  676 ;  14  Mich.,  471 :  31  Am.  Rep., 
57  (60  Ala.,  582). 

Deed  of  land  held  adversely— Good  between  parties. 
Cited  in-15  Wend.,  165 ;  2  Hill.  628 ;  37  N.  Y.,  507 ;  5 
Trans.  App.,  7  ;  60  Ind..  484. 

Fraudulent  deed— Does  not  give  color  of  title.  Dis- 
approved— 24  Wend.,  810. 

Explained-22  N.  Y.,  177 :  32  How.  Pr.,  333. 

Said  to  be  controverted— 53  N.  Y.,  296. 

Overruled— 3i  Barb.,  63. 

Doubted-12  Abb.  Pr.,  278. 

Cited  in-35  N.  Y.,  409  ;  1  Hun,  294 ;  65  Barb.,  117 ; 
3  Abb.  N.  S.,  91 ;  5  Rob.,  717 :  33  Cal..  676. 

Also  cited  in-38  How.  Pr.,  242. 


SAMUEL  WRIGHT,  Appellant, 

AND 

JOHN  TAYLOR,  Respondent. 

Construction  of  Bond  for  Dissolution  of  Mercan- 
tile Firm—  Memorandum  by  Witness  in  Attest- 
ingClause  —  Effect  of  —  Partnership  —  Evidence. 

Where  a  party  bound  himself  by  bond  that  A  and 
B  should  execute  certain  articles  of  dissolution  of  a 
mercantile  firm,  and  that  the  same  should  be  deliv- 
ered duly  executed  to  the  obligee  by  a  certain  day. 
in  which  articles  it  was  recited  that  the  said  B  had 
some  interest  in  the  profits  of  the  concern  in  lieu 
and  satisfaction  for  his  services  rendered,  it  was 
held,  that  a  memorandum,  made  by  the  witness  in 
the  attestation  clause  on  the  execution  of  the  instru- 
ment by  A  and  B,  that  it  was  understood,  declared 
and  protested  by  A  and  B  that,  notwithstanding:  the 
recitals  in  the  instrument,  B  was  not  a  partner,  nor 
had  any  share  in  the  profit  or  loss  of  the  concern, 
but  was  merely  entitled  to  compensation  for  servi- 
ces by  a  commission  or  per  centage  on  the  profits 
without  being  a  partner,  did  not  vary  the  contract, 
and  that  the  condition  of  the  bond  was  complied 
with,  notwithstanding  such  memorandum. 

It  seems,  that  even  had  the  memorandum  been 
contradictory  to  the  body  of  the  instrument,  it 
would  not  have  affected  or  varied  its  construction, 
on  the  ground  that  parol  declarations,  varying  or 
contradicting  a  written  instrument,are  inadmissible 
in  evidence. 

Citations—  1  Johns.  Dig.,  578  ;  2  Young  &  J..  372  ;  6 


Johns.  Ch.,  117  ;  4  Barn. 
8  Cow.,  505. 


Aid.,  675;  2Sch.  &L.,  552; 


A  PPEAL  from  chancery.  Samuel  Wright  and 
JjL  Andrew  Taylor  were  partners  as  commis- 
539*]  sion  *merchants,  transacting  business 
at  Liverpool,  in  England,  under  the  name  of 
Wright,  Taylor  &  Co.;  Wright  residing  here 
and  Taylor  in  England.  May  17,  1830,  John 
Taylor,  the  father  of  Andrew  Taylor,  proposed 
to  Samuel  Wright  that  the  firm  of  Wright, 

Taylor  &  Co.  should  be  dissolved,  and  articles  j  Taylor  and~David  Selden,  also  offered  to  pay 
of  dissolution  were  accordingly  drawn  up  be-  I  the  costs  of  the  suit  commenced  against  him, 
tween  Samuel  Wright  of  the  first  part,  Andrew  \  which  Wright  refusing  to  receive,  John  Tay- 
Tavlor  of  the  second  part,  and  David  Selden,  j  lor  filed  a  bill  in  chancery,  praying  a  decree 
of  Liverpool,  of  the  third  part;  whereby,  after  j  that  Wright  should  discontinue  his  suit  at  law 
reciting  that  the  parties  of  the  first  and  second  1  and  deliver  up  the  bond  upon  receiving  the  ar- 
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part  had  theretofore  been  copartners  in  trade, 
doing  business  under  the  name  and  firm  of 
Wright,  Taylor  &  Co.,  in  which  concern  the 
said  David  Selden  had  some  interest  in  the 
profits,  in  lieu  and  satisfaction  for  his  services 
rendered,  and  that  the  parties  of  the  first  and 
second  part  had  agreed  to  put  an  end  to  the 
said  copartnership  concern,  and  that  Wright 
had  agreed  to  secure  and  pay  to  Andrew  Tay- 
lor the  sum  of  $35,000,  and  to  assign  to  him 
certain  securities  which  he  held  individually, 
and  to  assign  and  trausfer  to  him  all  his  right, 
title  and  interest  in  the  estate  and  property  of 
the  firm;  and  that  Andrew  Taylor  had  agreed 
to  pay  the  outstanding  claims  against  the  firm 
of  Wright,  Taylor  &  Co.,  Wright  assigned  unto 
Andrew  Taylor  all  the  estate,  property  and 
debts  belonging  to  the  firm,  together  with  the 
individual  claims  above  referred  to,  authoriz- 
ing him  to  collect  and  appropriate  the  same  to 
his  own  use;  Taylor  covenanted  to  pay  all  debts 
owing  by  the  firm  of  Wright,  Taylor  &  Co. 
and,  together  with  Selden,  released  Wright 
from  all  claims  and  demands  whatsoever,  ex- 
cept the  covenants  contained  in  the  articles  of 
dissolution  to  be  performed  on  his  part  ;  and 
Wright,  on  his  part,  released  Taylor  from  all 
claims  and  demands  whatsoever,  except  the 
covenants  to  be  performed  by  him,  and  also 
generally  released  Selden  without  any  reserva- 
tion. T^he  articles  of  dissolution  thus  being 
drawn,  triplicate  copies  were  made,  one  of 
which  was  executed  by  Wright;  and  John  Tay- 
lor, the  father  of  Andrew  Taylor,  entered  into 
a  bond  to  Wright,  bearing  date  May  17,  1830, 
in  the  penal  sum  of  $50,000,  conditioned  that 
he  would  within  9  months  from  the  date  of  the 
bond  deliver  to  Wright  a  duplicate  of  the  ar- 
ticles *duly  executed  by  Andrew  Tay-  [*54O 
lor  and  David  Selden,  a  copy  of  which  articles 
was  annexed  to  the  bond.  The  articles  of  dis- 
solution, sent  to  Liverpool  to  be  executed  by 
Taylor  and  Selden,  not  being  returned  to  this 
country  at  the  expiration  of  the  9  months  spec- 
ified in  the  bond,  Wright  commenced  a  suit 
on  the  bond  in  the  Supreme  Court  of  this  State 
against  John  Taylor,  assigning  as  a  breach  the 
non-delivery  of  the  articles,  and  claiming  dam- 
ages by  reason  of  the  delay  in  the  delivery 
thereof.  July  7,  1831,  John  Taylor  tendered 
to  Wright  a  duplicate  of  the  articles  of  disso- 
lution executed  by  Andrew  Tavlor  and  David 
Selden,  which  Wright  declined"  to  receive,  be- 
cause the  attestation  clause  over  the  signature 
of  the  witness  was  in  these  words:  "Sealed  and 
delivered  by  Andrew  Taylor  and  David  Selden 
(it  being  first  understood,  declared  and  pro- 
tested by  the  said  Andrew  Taylor  and  David 
Selden,  that  notwithstanding  the  recital  above 
contained,  the  said  David  Selden  was  not  a 
partner  nor  had  any  share  in  the  profit  or  loss 
of  the  said  concern,  but  that  he  was  merely  en- 
titled to  compensation  for  services,  by  a  com- 
mission or  per  centage  on  the  profits,  without 
being  a  partner),  in  the  presence  of  C.  W.  Clay, 
solicitor,  Liverpool."  John  Taylor.at  the  time 
of  tendering  the  articles  executed  by  Andrew 
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tides  which  had  been  tendered  to  him  with 
such  damages  as  he  might  have  sustained  by 
reason  of  the  delay  in  the  delivery  of  the  same, 
and  that  in  the  meantime  the  suit  at  law  be  en- 
joined ;  which  injunction  was  granted.  Where- 
upon Wright  filed  a  bill  in  chancery  against 
John  Taylor,  before  the  Vice-  Chancellor  of  the 
First  Circuit,  alleging  that  the  protestation  set 
forth  in  the  attestation  to  the  execution  of  the 
articles  by  Andrew  Taylor  and  David  Selden 
tended  to  prejudice  if  not  totally  to  avoid  the 
settlement  which  had  been  agreed  upon,  and 
necessarily  to  subject  him  to  damages,  and  to 
deprive  him  of  the  security  which  he  would 
otherwise  have  in  David  Selden,  by  way  of  con- 
tribution as  a  copartner,  in  case  Andrew  Tay- 
54 1]  *lor  should  fail  to  make  payment  *of  the 
debts  of  the  firm  of  Taylor,  Wright  &  Co. ,  and 
praying  that  John  Taylor  might  specifically 
perform  the  condition  of  his  bond,  by  procur- 
ing the  execution  of  the  articles  of  dissolution 
as  they  were  originally  prepared  ;  that  he  pay 
the  damages  sustained  by  reason  of  the  delay 
in  delivering  the  articles,  or  in  case  of  their 
non-delivery,  duly  executed  within  a  time  to 
be  decreed  by  the  court,  that  he  pay  the  full 
penalty  of  the  bond.  The  bill  also  prayed  gen- 
eral relief.  The  defendant  demurred. 

The  Vice- Chancellor  allowed  the  demurrer 
and  dismissed  the  bill  with  costs.  The  com- 
plainant appealed  to  the  Chancellor,  who  af- 
firmed the  decree  of  the  Vice-  Chancellor.  Where- 
upon the  complainant  appealed  to  this  court. 

The  cause  was  argued  here  by, 

Mr.  D.  Graham,  Jr.,f  or  the  appellant,  who 
insisted  principally,  in  support  of  the  appeal, 
thnt  the  execution  of  the  articles  by  Andrew 
Taylor  and  David  Selden,  with  the  protesta- 
tion set  forth  in  the  attestation  of  the  witness, 
was  not  a  performance  of  the  condition  of  the 
bond  of  the  respondent.  A  copy  of  the  articles 
was  annexed  to  the  bond,  and  the  engagement 
of  the  obligor  was  that  the  articles  should  be 
executed  in  the  precise  form  agreed  upon. 
Where  there  is  a  covenant  that  a  deed  shall  be 
executed  to  effect  a  given  object,  it  is  compe- 
tent for  a  court  to  determine  whether  there  has 
been  a  performance;  but  where  there  is  a  spe- 
cific covenant  that  a  deed  shall  be  executed  in 
a  particular  form,  and  that  already  executed 
by  one  of  the  contracting  parties,  the  question 
of  substantial  performance  cannot  be  inquired 
into.  In  such  a  case  there  must  be  a  literal 
performance.  No  variation  can  be  permitted, 
and  one  party  is  not  at  liberty  to  impose  upon 
the  other  the  risk  of  receiving  or  refusing  the 
instrument ;  in  support  of  which  position,  he 
cited  4  Bro.  C.,  477;  3  Id.,  888;  3  Russ.,  114; 
2  Ball.  &  B.,  288;  Id.,  369;  1  Hen.  &  M.,  132. 
He  also  insisted  that  the  bill  filed  by  the  appel- 
lant was  proper  and  necessary,  that  the  fact  of 
the  protestation  did  not  appear  in  the  bill  filed 
by  Taylor  to  enjoin  the  suit  at  law,  and  that, 
642*]  therefore,  all  the  equities  of  *the  par- 
ties were  not  presented  by  that  bill.  That  the 
bill  in  this  case  was  properly  filed,  he  cited  2 
Coxe,  109;  7  Johns.  C.,  252;  15  Ves.,  525;  1 
Ves.  &  B.,  585;  2  Sch.  &  L.,  9;  5  Wend.,  656. 

Mr.  J.  P.  Hall,  for  respondent.  The  pro- 
testation, as  it  is  called,  did  not  vary  the  con- 
tract. The  Injury  alleged  in  the  bill  is,  that 
the  effect  of  the  protestation  is  to  deprive  the 
appellant  of  his  right  to  call  upon  Selden  as  a 
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partner  for  contribution  in  case  Taylor  shall" 
fail  to  pay  the  debts  of  the  firm  of  Wright, 
Taylor  &  Co.  The  articles  of  dissolution  them- 
selves repudiate  the  idea  that  Selden  was  a 
partner  of  that  firm,  why  then  complain  of  the 
protestation?    There  was  no  necessity  for  fil- 
ing the  bill  in  this  case;  in  the  answer  of  the- 
appellant  to  the  bill  filed  by  the  respondent,  he 
had  set  up  the  protestation  as  an  excuse  for  not 
accepting  the  articles  executed   by  Andrew 
Taylor  and  David  Selden,  and  if  entitled  tc~ 
avail  himself  of  the  objection,  might  do  so  as 
well  under  his  answer  as  by  a  cross-bill.  Coop. 
PI.,  87;  13  Ves.,  546;  1  Dessaus.,  480. 
The  following  opinions  were  delivered: 

By  Mr.  Justice  Sutherland.  The  decree- 
of  the  Chancellor  must  be  affirmed,  if  the  cove- 
nant or  article  of  agreement  tendered  by  Tay- 
lor to  Wright  July  7,  1831,  is,  in  substance  and 
legal  effect,  such  as  Taylor,  by  his  bond  to- 
Wright  of  May  17, 1880,  bound  himself  to  pro- 
cure to  be  executed  by  Andrew  Taylor  and 
David  Selden  of  Liverpool,  and  to  be  delivered, 
to  Wright  within  9  months  from  the  date  of 
the  bond.  A  duplicate  copy  of  the  instrument 
which  Taylor  was  to  procure  to  be  executed 
was  referred  to  in  the  bond,  aad  was  attached 
to  it.  The  instrument  tendered  is  admitted  to 
be  a  literal  copy  of  that  in  every  thing  except, 
the  memorandum  which  precedes  the  signa- 
ture of  the  witness  ;  it  was  regularly  signed 
and  sealed  by  the  parties.  The  substance  of 
the  attestation  or  memorandum  is,  that  Taylor 
and  Selden  declared  at  the  time  of  executing 
the  bond  that  Selden  was  not  a  partner  of  the 
firm  of  Wright,  Taylor  &  Co.  This  is  in  no- 
respect  contradictory  to  or  inconsistent  with 
*the  instrument  itself.  The  clear  and  [*543 
irresistible  inference  from  the  whole  of  the  in- 
strument is  that  Selden  was  not  considered  as 
a  partner  of  Wright  and  Taylor.  It  recites  in 
express  terms  that  Wright  and  Taylor  had 
been  partners  under  the  firm  of  Wright,  Tay- 
lor &  Co.,  in  which  concern  the  said  David 
Selden  had  some  interest  in  lieu  and  satisfac- 
tion for  his  services  rendered  ;  and  every  part 
of  the  instrument  in  which  it  is  necessary  to- 
speak  of  or  allude  to,  the  individuals  compos- 
ing the  firm  Wright  and  Taylor  alone  are 
named.  Wright  assigns  all  the  estate,  proper- 
ty and  debts  belonging  to  the  firm  to  Taylor, 
for  his  own  exclusive  use,  and  gives  Taylor 
full  authority  to  use  his  name  in  collecting  and 
discharging  the  same,  and  constitutes  him  his 
attorney  for  that  purpose  ;  and  Taylor  cove- 
nants with  Wright  that  he  will  pay  and  dis- 
charge all  debts,  etc.,  which  they,  Wright  and 
Taylor,  jointly  owe  to  any  person  or  persons 
by  reason  of  their  said  partnership,  and  save 
him  harmless  and  keep  him  indemnified  from 
all  suits,  costs,  etc.;  and  the  only  covenant 
which  Selden  gives  is  a  joint  covenant  with 
Taylor,  discharging  Wright  from  all  claims 
and  demands  whatever,  and  the  only  covenant 
from  Wright  to  Selden  is  also  a  covenant  of 
release  and  discharge  from  all  demands  what- 
ever. These  covenants  were  proper;  consider- 
ing Selden,  as  he  is  stated  in  the  instrument 
itself,  to  have  been  a  mere  clerk,  receiving  a 
certain  portion  or  percentage  of  the  profits  by 
the  way  of  compensation  for  his  services. 
Whether  he  was  a  partner  or  not,  as  respects- 
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third  persons,  is  a  matter  in  which  Wright  has 
no  concern.  If  the  memorandum,  therefore, 
had  been  inserted  in  the  body  of  the  instru- 
ment, although  it  would  have  varied  the  form, 
it  would  not  have  changed  the  legal  effect  of  it. 

But  if  it  were  contradictory  to  the  body  of 
the  instrument,  it  constituted  no  part  of  it,  and 
could  not  affect  or  vary  its  construction.  It  is 
a  mere  memorandum  made  by  the  witness  of 
the  parol  declarations  of  some  of  the  parties 
when  they  executed  it,  the  other  party  not  be- 
ing present  or  assenting  to  it.  The  witness 
having  made  a  memorandum  of  those  declara- 
tions preceding  his  attestation,  gives  to  them  j 
no  other  or  greater  effect  than  they  would  have 
had  without  it.  If  it  were  a  material  fact  to 
be  proved,  the  witness  would  have  to  testify  to 
544*]*it,  notwithstanding  the  memorandum ; 
the  only  effect  of  the  memorandum  would  be 
to  refresh  his  memory  in  relation  to  the  trans- 
action. Nothing  is  better  settled  than  that  pa- 
rol evidence  is  inadmissible  to  contradict  or 
vary  a  written  instrument.  1  Johns.  Dig., 578, 
ana  cases  collected. 

The  condition  of  the  respondent's  bond  was, 
therefore,  performed,  except  in  point  of  time, 
by  the  tender  of  the  instrument  made  by  him 
July  7,  1831 ;  and  the  appellant's  damages  for 
the  delay  are  the  subject  of  an  action  at  law, 
and  not  of  a  bill  in  chancery.  All  the  equities 
of  the  parties  were  presented  by  the  bill  filed 
by  Taylor  against  Wright  to  be  relieved  from 
the  strict  performance  of  the  condition  of  his 
bond,  and  to  stay  the  suit  at  law  which  Wright 
had  commenced  upon  it.  He  offered  in  that 
bill  to  pay  such  damages  as  Wright  had  sus- 
tained by  reason  of  the  delay.  Wright's  bill, 
therefore,  considered  as  a  cross-bill,  was  en- 
tirely unnecessary.  If  Taylor's  bill  is  sus- 
tained, an  issue  or  reference  may  be  awarded 
to  ascertain  Wright's  damages,  which  will  be 
decreed  to  him.  If  that  bill  should  be  dis- 
missed, then  he  will  proceed  with  his  suit  at 
law  to  recover  his  damages. 

In  every  point  of  view,  therefore,  the  appel- 
lant's bill  was  without  equity,  and  was  prop- 
erly dismissed  ;  and  the  decree  below  ought  to 
be  affirmed. 

The  Chief  Justice  and  Mr.  Justice  Nelson  con- 
curred in  the  opinion  delivered  by  Mr.  Justice 
Sutherland. 

By  Mr.  Senator  Allen.  The  object  of  the 
bill  in  this  case  is  to  obtain  from  the  respond- 
ent a  specific  performance  of  the  condition  of 
his  bond,  and  to  recover  damages  said  to  be 
sustained,  or  which  may  yet  be  sustained  by 
the  appellant  by  the  non-performance  thereof. 
The  appellant  charges  in  his  bill :  1.  That  the 
articles  of  agreement  were  not  delivered  at  the 
time  stipulated  in  the  bond  ;  2.  That  they  are 
not,  in  fact,  the  articles  of  agreement  covenant- 
ed to  be  executed  and  delivered,  but  material- 
ly variant  therefrom  ;  and  3.  That  it  was  a 
principal  object  with  the  appellant  that  David 
Selden  should  be  made  a  party  to  the  settle- 
ment in  the  character  of  a  copartner.  These 
are  the  principal  grounds  upon  which  the  ap 
pellant  relies  to  obtain  a  reversal  of  the  Chan- 
cellor's decree. 

545*]  *It  appears  that  the  articles  of  agree- 
ment were  tendered  July  7,  1831.  They  had 
been  returned,  however,  executed  by  Taylor 
and  Selden  in  May  previous,  and  it  seems  would 
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have  been  delivered,  had  the  residence  of  the 
appellant  been  known.  His  absence  from  the 
city  was  the  probable  cause,  as  he  states  that 
he  expected  to  be  absent  from  the  City  of  N. 
Y. ;  and  had  provided  for  their  delivery  to  his 
counsel.  I  am  unable  to  perceive  how  any 
serious  injury  could  by  possibility  be  sustained 
by  the  appellant  by  the  delay  of  a  few  months 
in  the  delivery  of  the  articles,  especially  as  he 
held  the  bond  of  the  respondent,  which  pro- 
vided for  a  full  indemnity  in  the  event  of  any 
failure  on  his  part  to  perform  the  condition  of 
the  contract.  If  any  injury  has  been  sustained, 
it  was  at  least  augmented,  if  not  altogether  in- 
curred by  the  appellant's  refusal  to  accept  the 
articles  when  tendered,  and  by  persisting  in 
the  several  suits  instituted  on  the  subject.  A 
court  of  equity  will  not  decree  the  specific  per- 
formance of  an  agreement,  if  by  so  doing  in- 
justice will  be  done  ;  and  in  the  exercise  of 
their  discretion,  they  will  consider  the  circum- 
stances of  the  case,  and  will  not  permit  advan- 
tage to  be  taken  of  an  event  that  may  have  de- 
layed a  strict  performance  of  the  agreement, 
provided  the  failure  is  not  substantial.  2 
Young  &  J.,  372  ;  6  Johns.  Ch.,  117. 

The  most  material  objection  relied  on  by  the 
appellant  is,  that  the  conditions  of  the  arti- 
les  are  varied  in  their  import  by  the  protesta- 
tion added  by  the  witness  Clay  ;  which,  as  the 
appellant  contends,  releases  David  Selden  from 
responsibility  as  a  partner  in  the  house  of 
Wright,  Taylor  &  Co.  There  is  nothing  in  the 
case,  that  I  am  able  to  perceive,  which  shows 
David  Selden  to  have  been  a  copartner,  in  the 
true  acceptation  of  the  terra.  The  bond  of 
John  Taylor  states  that  "Whereas  Samuel 
Wright  and  Andrew  Taylor  have  heretofore 
been  in  copartnership,  under  the  name  and 
firm  of  Wright,  Taylor  &  Co."  If  Selden  was 
one  of  the  partners  of  the  house,  why  was  his 
name  omitted  ?  The  articles  of  agreement  al- 
so recite,  that  "whereas  the  parties  hereto  of 
the  first  part  and  second  part  have  heretofore 
been  copartners  in  trade."  The  parties  of  the 
first  and  second  part  are  Wright  and  Taylor. 
*Selden  is  described  as  the  party  of  the  [*546 
third  part,  and  if  he  was  in  reality  considered 
as  a  partner,  why  was  he  excluded  as  a  part- 
ner in  the  recital?  Every  word  of  the  agree- 
ment, from  the  beginning  to  the  end,  shows, 
conclusively,  that  neither  Wright  or  Taylor 
considered  Selden  as  a  partner  of  the  house. 
His  interest  was  no  more  than  a  commission  or 
small  portion  of  the  profits,  without  incurring 
any  of  the  responsibilities  of  the  firm,  or  fur- 
nishing any  part  of  the  capital,  or,  as  it  is  stat- 
ed in  the  agreement,  he  had  "some  interest  in 
the  profits  of  the  concern,  in  lieu  and  satisfac- 
tion of  his  services  rendered."  The  protesta- 
tion, as  it  is  called,  in  nowise  differs  from  the 
whole  scope  and  purport  of  the  agreement, 
considered  as  a  whole  ;  for  it  merely  declares 
that  "David  Selden  was  not  a  partner,  nor  had 
any  share  in  the  profits  or  loss  of  the  said  con- 
cern, but  that  he  was  merely  entitled  to  com- 
pensation for  services,  by  a  commission  or  per 
centage  on  the  profits,  without  being  a  part- 
ner." There  is,  therefore,  no  difference,  in 
point  of  fact,  that  I  can  perceive,  between  the 
words  of  the  agreement  and  those  used  in  the 
protestation,  supposing  the  latter  to  be  of  any 
validity.  I  think,  however,  that  this  protesta- 
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tion  cannot  be  considered  as  forming  any  part 
of  the  agreement.  Had  it  been  sanctioned  by 
the  signature  of  Andrew  Taylor  and  David 
Selden.or  even  by  their  initials,  the  case  might 
have  been  different ;  but  as  it  stands  separate 
and  distinct  from  the  agreement,  and  only  over 
the  signature  of  C.W.  Clay,  the  witness,  it  can 
be  viewed  in  no  other  light  than  as  the  memo- 
randum of  the  witness,  and  not  of  the  parties 
to  the  agreement.  Additions  to  a  writing  leave 
the  instrument  valid  as  to  the  parties  previous- 
ly executing  it,  it  not  having  affected  the  situ- 
ation in  which  they  stood  to  each  other.  There 
is  no  authority  which  declares  that  a  writing 
thus  added,  and  not  operating  upon  the  pro- 
visions of  the  instrument,  relating  to  the  par- 
ties who  had  previously  executed  it,  should 
avoid  it.  4  Barn.  &  Aid.,  675. 

The  appellant  avers  that  the  protestation  de- 
prives him  of  the  right  he  would  otherwise 
have  to  call  on  Seldon  for  contribution  as  a  co- 
partner, provided  Taylor  should  in  any  event 
fail  to  make  payment  of  the  debts'  of  the  firm 
of  Wright,  Taylor  &  Co.,  as  he  covenants  to 
547*]  do.  The  bond  and  agreement  *were 
executed  in  May,  1830,  by  which  John  Taylor 
obligates  himself  to  keep  Samuel  Wright  free 
from  arrest  against  any  suits  brought  against 
him  by  the  firm  ;  and  by  the  agreement,  An- 
drew Taylor  binds  himself,  his  heirs,  etc.,  to 
pay  all  debts  which  Samuel  Wright  and  An- 
drew Taylor  jointly  owe  to  any  person  or  per- 
sons, for  or  by  reason  of  their  copartnership. 
Seldon,  however,  is  not  bound  to  the  payment 
of  the  copartnership  debts,  which  he  ought  to 
have  been  if  he  was  a  partner;  he  only  cove- 
nants to  release  Wright  from  all  claims  and  de- 
mands he  may  have  against  him,  and  Wright 
does  the  same  as  it  respects  Selden.  The  ap- 
pellant filed  his  bill  in  Oct.,  1831.  Here  is  a 
period  of  17  months  from  the  execution  of  the 
articles  of  agreement  to  the  filing  of  the  bill; 
but  there  is  no  allegation  that  in  all  this  time 
the  appellant  has  been  called  on  to  pay  any 
debt  of  the  firm  of  Wright,  Taylor  &  Co.,  and 
I  am  bound  to  conclude,  therefore,  that  there 
has  been  no  failure  on  the  part  of  Andrew  Tay- 
lor in  fulfilling  to  the  letter  this  essential  part 
of  the  agreement.  As  a  further  corroboration, 
the  appellant  states  that  in  July,  1831,  he  com- 
menced a  suit  on  the  bond,  assigning  as  the 
only  breach,  the  non-delivery  of  the  agreement 
at  the  expiration  of  the  9  months.  This  was  14 
months  after  the  execution  of  the  agreement, 
and  20  months  after  the  dissolution  of  the  part- 
nership, which  took  place  in  Nov.,  1829,  and 
still  we  hear  of  no  call  made  upon  the  appel- 
lant for  any  debt  due  by  the  firm.  It  is  plain, 
therefore,  as  I  think,  that  the  fears  of  the  ap- 
pellant that  he  will  be  deprived  of  security  and 
made  liable  for  the  debts  of  Wright,  Taylor  & 
Co.  by  the  effect  of  the  protestation,  is  with- 
out the  least  foundation  in  fact.  I  am  of  opni- 
ion,  therefore,  that  the  protestation  does  not 
vary  the  articles  of  agreement;  at  least,  that 
there  is  not  such  a  variation  as  to  affect  the 
provisions  of  the  Instrument,  or  the  interest  of 
the  parties  to  it. 

The  original  foundation  of  the  decrees  of 
courts  of  equity  for  a  specific  performance  of 
contracts,  we  are  told,  was  simply  this  :  that 
damages  at  law  would  not  give  the  party  a 
compensation  to  which  he  was  entitled;  that  it 
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would  not  place  him  in  a  situation  as  beneficial 
as  if  the  agreement  were  specifically  performed. 
On  this  ground,  courts  of  equity,  *in  [*548 
a  variety  of  cases,  have  refused  to  interfere 
where  the  damages  recoverable  at  law  were 
commensurate  with  the  injury  sustained.  2. 
Sch.  &L..552;  3  Cow.,  505.  The  remedy,  there- 
fore, in  cases  of  this  kind,  is  by  a  suit  at  law, 
if  the  appellant  shall  decide  to  litigate  the  mat- 
ter further.  That  the  penalty  in  the  bond  is 
more  than  sufficient  to  cover  any  damages 
which  may  be  sustained,  is  evident  by  the  ap- 
pellant's own  showing.  He  avers  that  he  has 
already  sustained  damages  amounting,  as  he 
believes,  to  $20,000,  and  should  the  articles  of 
agreement  be  hereafter  procured,  as  originally 
agreed  on,  the  damage  by  the  delay  will  most 
probably  exceed  the  sum  of  $10,000.  Thus  the 
whole  amount  of  damage  laid  in  the  bill  is 
$30,000,  while  the  amount  for  which  John 
Taylor  is  bound  is  $50,000— a  sum  more  than 
sufficient,  it  is  presumed,  to  cover  any  damage 
the  appellant  would  be  able  to  prove.  The 
tender  of  the  articles  of  agreement  by  the  re- 
spondent, with  an  offer  to  pay  all  damages 
then  sustained,  was,  in  my  opinion,  a  fulfill- 
ment of  the  contract  and,*  therefore,  for  this 
and  the  foregoing  reasons,  the  decree  of  the 
Chancellor  ought  to  be  affirmed. 

All  the  members  of  the  whole  court,  with 
the  exception  of  one  member,  being  of  opinion 
that  the  decree  of  the  Chancellor  ought  to  be 
affirmed,  it  was  thereupon,  accordingly,  affirmed. 


McELWAIN,  Appellant, 

AND 

WILLIS,  YARDLEY  ET  AL.,   Respondents. 

Equity  may  Remove  Fraudulent  or  Inequitable 
Obstructions  to  Satisfaction  of  Judgment  by 
Execution — Pleading — What  must  be  Shown. 

To  entitle  a  judgment  creditor  at  law  to  the  aid 
of  a  Court  of  Chancery  to  obtain  satisfaction  of  his 
judgment  against  the  defendant  out  of  property 
not  liable  to  be  levied  upon  by  execution,  he  must 
show  not  only  an  execution  issued  but  returned 
nulla  ftona,  and  no  state  of  facts  will  excuse  such 
return. 

A  bill  in  chancery  may  be  filed  to  remove  a 
fraudulent  or  inequitable  obstruction  or  embarrass- 
ment to  the  satisfaction  of  a  judgment  by  execu- 
tion ;  but  the  bill  in  such  case  must  distinctly  and 
specifically  allege  that  there  is  real  estate  which  is 
subject  to  the  judgment,  or  personal  property  lia- 
ble to  the  execution. 

Citations— 17  Johns.,  484;  1  Cow.,  709;  8  Wend., 
234 ;  2  R.  8.,  173,  sec.  38 ;  Coop.  PL,  5, 149,  181 :  3  Atk., 
200,  351 ;  20  Johns.,  544;  Mitf.  Eq.  PI.,  41,  115;  4  Johns. 
Ch..  671,  687 ;  2  McCord  Ch.,  416 ;  1  Paige,  308, 639  ;  3 
R.  8..  ch.  1,  tit.  2,  sec.  38;  1  Atk.,  Convey,  513 ;  1  Ld. 
Haym.,  18;  6  Conn.,  37;  IVern..  399;  2  Johns.  Ch., 
144 ;  5  Johns.  Ch.,  280. 

A  PPEAL  from  chancery.  Nov.  8,  1831,  the 
lA-  appellant  filed  a  bill  in  chancery,  before 
the  Vice- Chancellor  of  the  First  Circuit,  stating 
that  Oct.  14  then  *last  past,  he  ob-  [*549 
tained  a  judgment  in  the  Superior  Court  of  the 
City  of  N.  Y.  against  G.  G.  Willis  and  W.  C. 
Robinson,  for  $721.11;  that  he  had  caused  a 
writ  of  fieri  facias  to  be  issued,  and  that  the 
same  had  been  returned  nulla  bona.  That  aft- 
er the  commencement  of  his  suit,  but  before 
judgment  therein,  the  defendants  executed  an 
assignment  of  their  property  to  G.  Allen,  S. 
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Baldwin  and  W.  W.  Yardley,  and  Sep.  7, 1831, 
gave  notice  to  the  appellants  that  they  had 
made  such  assignment,  in  trust,  to  pay  the  pro- 
ceeds of  the  same  pro  rota  to  such  of  their 
creditors  as  should  come  in  and  accept  the 
came,  and  sign  a  release  to  them.  That  the  ap- 
pellant was  informed  that  by  the  assignment 
provision  is  made  for  the  payment  to  the  as- 
signees of  commissions,  disbursements  and  ex- 
penses relating  to  the  execution  of  the  trusts 
created  thereby,  and  of  all  costs,  counsel  fees 
and  expenses  incurred  in  and  about  the  defense 
of  any  suits  then  instituted  against  Willis 
«fc  Robinson,  or  which  might  thereafter  be 
brought  in  law  or  equity  against  them,  or 
which  might  in  anywise  concern  the  trust 
funds,  the  defense  or  prosecution  of  which  the 
assignees  or  Willis  &  Robinson  might  deem  it 
expedient  to  undertake  ;  and  further,  that  by 
the  assignment  it  was  made  a  condition  to  the 
coming  in  under,  or  deriving  any  benefit  or 
advantage  from  the  assignment,  that  the  cred- 
itors of  Willis  &  Robinson  should  absolutely 
release  their  claims,  upon  payment  of  what- 
ever dividends  should  be  allotted  to  them,  how- 
ever much  such  dividends  might  fall  short  of 
their  respective  demands.  The  appellant 
charged  that  at  the  date  of  the  note  on  which 
his  judgment  was  obtained,  to  wit:  Apr.  19, 
1831,  Willis  &  Robinson  were  in  a  large,  ex- 
tensive and  prosperous  business  as  merchants, 
in  the  City  of  N.  Y.,  and  that  when  the  note 
arrived  at  maturity,  to  wit:  Aug.  22,  1831, 
they  were  possessed  of  property  sufficient  to 
pay  the  said  note,  as  well  as  all  other  debts 
due  by  them  ;  that  at  the  time  of  the  making 
and  executing  of  the  assignment,  to  wit:  Sep. 
7,  1831,  Willis  &  Robinson  were  in  possession 
of  sufficient  funds  and  credit  to  pay  such  debts 
as  were  then  due  and  payable,  and  to  carry  on 
their  trade  and  business  as  formerly,  and  that 
so  it  would  appear  were  the  said  Willis  &  Rob- 
inson to  present  a  just  and  full  account  of  their 
55O*J  debts  and  *credits,  together  with  a  fair 
statement  of  their  property,  real  and  personal, 
at  the  time  of  the  date  and  maturity  of  the  note 
as  well  as  at  the  date  of  the  assignment.  The 
appellant  further  charged  that  the  pretended 
insolvency  of  Willis  &  Robinson  was  without 
foundation,  and  that  the  assignment  was  made 
and  executed  with  a  view  to  defeat  the  judg- 
ment of  the  appellant,  and  to  delay  and  hinder 
him  and  other  creditors  of  Willis  &  Robinson, 
and  to  cover  and  protect  the  property  of  Willis 
&  Robinson  for  their  benefit,  and  that  for  that 
purpose  Willis  &  Robinson  applied  to  and  ob- 
tained the  assent  of  the  assignees  (who  are 
made  parties  to  the  suit),  and  executed  and  de- 
livered the  deed  of  assignment  in  collusion  and 
fraud.  The  bill  prays  that  the  assignment  may 
be  set  aside  as  fraudulent  and  void;  that  the  pro- 
perty remaining  in  the  hands  of  the  assignees 
unsold,  or  if  sold,  the  proceeds  may  be  applied 
in  satisfaction  of  the  appellant's  judgment,  and 
that  an  injunction  issue,  etc.  Nov.  21,  1831, 
the  appellant,  by  leave  of  the  court,  filed  a  sup- 
plemental bill,  reciting  in  substance  the  orig- 
inal bill,  and  stating  in  addition,  that  since  the 
filing  of  the  original  bill,  to  wit:  Nov.  16, 1831, 
the  appellant  had  obtained  another  judgment 
in  the  Superior  Court  of  the  City  of  N.  Y., 
ngainst  the  same  parties,  Willis  &  Robinson, 
for  $694.53;  that  he  had  caused  a  writ  of  fieri 
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facias  to  be  issued  on  the  last  mentioned  judg- 
ment, and  to  be  delivered  to  the  sheriff  of  N. 
Y.,  returnable  in  Dec.  next  after  the  filing  of 
the  bill,  but  that  he  has  been  well  assured  and 
believes  that  the  judgment  cannot  be  satisfied 
by  a  levy  on  any  property  accessible  by  the 
sheriff,  and  that  by  means  of  the  defendants 
Allen,  Baldwin  and  Yardley  (the  assignees), 
the  property  has  been,  in  the  first  instance, 
placed  beyond  the  access  of  the  sheriff  ;  that 
they  claim  to  hold  the  same,  by  virtue  of  the 
assignment,  as  trustees  for  the  benefit  of  the 
creditors  of  Willis  &  Robinson,  and  that  the 
property  has  subsequently  been  enjoined  by 
writ  of  injunction,  issued  on  the  prayer  on  the 
original  bill,  and  is  by  virtue  thereof  under  the 
control  of  the  court;  wherefore  he  submits  that 
under  the  circumstances  of  the  case  it  would 
answer  no  beneficial  purpose  to  await  the  re- 
turn of  the  last  mentioned  writ  of  fari  facias, 
as  of  course  it  must  be  returned  unsatisfied, 
and  concludes  by  praying  the  same  relief  as  in 
the  original  bill. 

*Both  bills  were  taken  as  confessed  [*55  1 
against  the  defendant  Robinson,  and  were  an- 
swered jointly  by  the  defendants  Allen  and 
Baldwin.  The  original  bill  was  demurred  to  by 
the  defendant  Yardley,  and  answered  by  the  de- 
fendant Willis,  and  the  supplementalbill  was 
demurred  to  by  the  defendant  Willis,  and  an- 
swered by  the  defendant  Yardley.  Yardley 
demurred  to  the  original  bill,  for  the  cause  that 
it  did  not  contain  the  averments  required  by 
the  189th  rule  of  the  Court  of  Chancery,  viz. : 
the  allegation  that  the  sum  demanded  by  the 
appellant  was  the  true  sum  actually  and  equi- 
tably due,  etc.;  that  Willis  &  Robinson  had 
equitable  interests,  things  in  action,  or  other 
property,  which  could  not  be  reached  by  exe- 
cution issued  on  the  appellant's  judgment;  and 
that  the  bill  was  not  exhibited  by  collusion 
with  Willis  &  Robinson,  etc.  Willis'  demurrer 
to  the  supplemental  bill  was  general,  for  want 
of  equity.  The  cause  was  heard  before  the 
Vice-Chancellor,  who.  in  Dec.,  1831.  allowed 
both  demurrers  as  well  taken,  refused  leave  to 
amend,  and  dismissed  both  bills  as  to  the  de- 
fendants Yardley  and  Willis,  with  costs.  The 
complainant  appealed  to  the  Chancellor,  before 
whom  the  cause  was  argued,  and  who  in  Aug. , 
1832,  reversed  the  decretal  order  of  the  Vice- 
Chancellor,  and  made  the  following  decree:  1. 
That  the  demurrer  of  Willis  to  the  supplemental 
bill  be  allowed,  and  that  as  to  him  the  supple- 
mental bill  be  dismissed  with  costs  of  the  de- 
murrer and  of  the  argument  thereon;  2.  That 
the  demurrer  of  Yardley  to  the  original  bill  be 
allowed,  with  the  costs  of  that  demurrer  and 
of  the  proceedings  thereon  before  the  Vice- 
Chartcellor,  but  with  liberty  to  the  complainant 
at  any  time  within  60  days  to  apply  to  the  Vice- 
Chancellor  to  amend  the  original  bill  in  such 
manner  as  to  comply  with  the  requirements  of 
the  189th  rule  of  the  court,  and  upon  such 
terras  and  conditions  as  to  the  costs  of  the  sev- 
eral parties  who  had  perfected  their  answers 
to  the  same  at  the  time  of  the  decision  of  the 
Vice- Chancellor  as  should  be  just,  and  if  the 
amendments  were  not  made  within  the  time 
limited  for  that  purpose,  that  the  original  bill 
should  be  dismissed  as  against  the  defendant 
Yardley,  with  costs.  In  Sep.,  1832.  the  com- 
plainant presented  a  petition  to  the  Vice-Chan- 
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cellar,  praying  leave  to  amend  his  original  bill 
552*]conformable  to  the  decree *of  the  Chan- 
cellor, and  on  the  17th  of  the  same  month  the 
Vice- Chancellor  made  an  order  giving  leave  to 
the  complainant  to  amend,  according  to  the 
prayer  of  the  petition  on  payment  of  the  costs 
of  the  motion,  and  the  costs  of  the  defendants 
who  had  answered  the  bill,  and  which  had  ac- 
crued subsequent  to  the  putting  in  their  an- 
swers; that  the  defendants  be  served  with  a 
copy  of  the  amendments  gratis,  and  that  all  of 
the  defendants,  with  the  exception  of  Willis, 
be  permitted  to  file  a  further  answer  to  the 
supplemental  bill,  and  that  the  supplemental 
bill  as  to  Willis  be  dismissed.  The  complain- 
ant, instead  of  availing  himself  of  the  order 
thus  made  in  the  month  of  Oct..  1832,  appealed 
to  this  court  from  the  decree  of  the  Chancellor 
made  in  August  preceding. 

The  cause  coming  on  to  be  heard  in  this 
court,  and  Mr.  D.  Graham,  Jr.,  of  counsel  for 
the  appellant,  being  about  to  open  the  argu- 
ment: 

Mr.  B.  F.  Butler,  of  counsel  for  the  re- 
spondents, submitted  whether  the  court  would 
permit  the  cause  to  be  argued,  as  it  appeared 
from  the  paper-books  that  the  complainant  had 
acquiesced  in  the  decree  of  the  Chancellor,  giv- 
ing him  leave  to  apply  for  an  amendment  to 
his  bill;  leave  to  amend  had  been  asked  and 
granted,  and  the  complainant  having  made  his 
election  of  the  remedies  open  to  him,  and 
adopted  the  course  suggested  by  the  Chancellor, 
ought  to  be  debarred  from  prosecuting  an  ap- 
peal; and  such  had  been  the  decisions  of  the 
court  in  analagous  cases.  He  cited  17  Johns., 
484;  1  Cow.,  709;  6  Wend.,  636;  8  Id.,  234  ; 
If  the  party  was  dissatisfied  with  the  order  of 
the  Vice-Chancellor,  he  should  have  appealed 
from  it,  and  not  stopped  in  the  course  he  had 
chosen  to  adopt  and  changed  his  proceedings 
by  appealing  from  the  decree  of  the  Chan- 
cellor. 

Mr.  D.  Graham,  Jr.  The  complainant 
could  not  appeal  from  the  order  of  the  Vice- 
Chancellor;  it  being  made  in  the  exercise  of  a 
discretion  as  to  the  imposition  of  terms  on  giv- 
ing leave  to  amend,  and  such  discretion  would 
not  be  controlled  by  a  court  of  appeal.  The 
terms  attached  to  the  permission  to  amend  were 
deemed  onerous  by  the  complainant,  and  no 
553*]  injury  ^having  resulted  to  the  defend- 
ants from  the  application  to  amend,  the  com- 
plainant supposes  his  ri^ht  to  appeal  is  not  af- 
fected by  such  application.  Had  he  availed 
himself  of  the  permission  to  amend,  he,  of 
course,  would  have  been  estopped  from  appeal- 
ing; but  not  having  done  so,  it  is  the  same  as 
if  no  application  or  that  kind  had  been  made; 
and  then,  according  to  the  decree  of  the  Chan- 
cellor, the  bill  is  dismissed  as  against  the  de- 
fendant Yardley.  At  all  events  there  has  been 
no  acquiescence  in  the  decree  dismissing  the 
supplemental  bill  as  to  the  defendant  Willis  ; 
and  as  to  that  part  of  the  decree,  the  right  to 
appeal  cannot  be  questioned. 

Mr.  Justice  Sutherland.  The  complain- 
ant having  applied  for  and  obtained  leave  to 
amend  the  original  bill,  his  election  of  reme- 
dies is  consummated,  and  he  cannot  now  exer- 
cise the  right  of  appeal.  He  cannot  have  both 
remedies.  The  right  to  amend  he  has  secured; 
the  order  is  open  and  he  may,  at  his  pleasure, 
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avail  himself  of  it.  The  complainant  has  sub- 
mitted to  the  decree,  has  acted  under  it,  and 
obtained  an  advantage.  It  cannot  be  permitted 
to  a  party  in  a  case  of  this  kind,  to  ascertain 
the  practical  effects  upon  his  rights  by  one 
course  of  proceeding  and  then,  when  dissatis- 
fied with  the  result,  to  adopt  another.  The  case 
of  Brooks  v.  Hunt,  17  Johns.,  484,  is  much  in 
point  to  the  question  now  before  the  court,  al- 
though that  case  is  not  so  flagrant  as  the  pres- 
ent. There  the  defendant,  after  obtaining  leave 
to  sue  out  an  audita  querela,  prosecuted  a  writ 
of  error,  which  was  quashed  on  the  ground 
that  the  application  of  the  audita  querela  was 
a  waiver  of  the  previous  proceedings  in  the 
cause.  There  no  proceeding  was  had  under 
the  audita  querela  ;  here  the  leave  to  amend 
was  not  only  asked  but  was  acted  upon,  and 
the  action  of  the  court  was  consummated,  so 
that  the  party  may  at  any  moment,  by  comply- 
ing with  the  terms  imposed,  have  the  full  ben- 
efit of  his  application.  The  appeal,  therefore, 
from  the  decree  of  the  Chancellor,  as  it  respects 
the  demurrer  of  Yardley, ought  to  be  dismissed. 
The  Chief  Justice  and  Mr.  J.  Nelson,  expressed 
their  full  concurrence  in  the  opinion  delivered 
by  Mr.  Justice  Sutherland. 

*By  Mr.  Senator  Edmonds.  The  [*554 
order  of  the  Chancellor  which  is  appealed  from 
sustains  the  demurrers  put  into  the  original  and 
supplemental  bills,  but  with  liberty  to  the 
complainant,  at  any  time  within  60  days,  to 
apply  to  the  Vice- Chancellor  to  amend  the  orig- 
inal bill,  etc., "upon  such  terms  and  conditions, 
as  to  the  costs  of  the  several  parties  who  had 
perfected  their  answers  to  the  same  at  the  time 
of  the  decision  of  iheVice-Chancellw  as  may  be 
just."  Upon  this  order  the  complainant  had 
his  election  either  to  affirm  the  order  and  make 
his  application  to  the  Vice-CJiancettor,  or  to 
deny  its  justness  and  appeal  to  this  court  for 
relief.  But  could  he  avail  himself  of  both  these 
remedies?  Could  he  at  the  same  time  impeach 
the  order  and  yet  seek  to  avail  himself  of  its 
provisions?  He  contends  that  he  could  do  so, 
and  accordingly,  before  entering  his  appeal,  he 
made  the  application  which  the  order  permit- 
ted. If  that  application  had  been  denied  by 
the  Vice- Chancellor,  or  if  it  was  granted  upon 
terms  different  from  the  conditions  of  the 
Chancellor's  order,  or  upon  terms  which  were 
unjust  or  oppressive,  those  facts  would  justify 
a  second  resort  to  the  Chancellor,  but  not  an 
appeal  to  this  court.  After  the  experiment  of 
that  application  was  made,  and  not  till  then, 
he  made  his  appeal  to  this  court,  and  would 
seem  to  be  less  dissatisfied  with  the  order  ap- 
pealed from  than  with  the  order  which  he  ap- 
plied for  ;  and  now  the  simple  question  is, 
whether  he  has  not  waived  his  right  of  appeal- 
ing to  this  court  by  his  previous  application  to 
the  Vice-  Chancellor.  I  apprehend  that  he  has, 
and  that  such  is  the  settled  practice  of  this 
court.  In  the  case  of  Brooks  v.  Hunt,  17  Johns. , 
484,  Brooks  moved  the  Supreme  Court  to  set 
asid  &fi.fa.  on  the  ground  of  his  discharge  from 
bis  debts,  which  the  court  denied.  He  then 
moved  for  leave  to  issue  an  audita  querela, 
which  was  granted.  From  the  decision  on  the 
first  motion,  Brooks  brought  a  writ  of  error. 
Henry,  for  defendant  in  error,  moved  to 
quash  the  writ  on  two  grounds,  one  of  which 
was,  that  the  plaintiff  in  error,  by  apply- 
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ing  for  bis  remedy  by  audita  querela,,  had 
waived  his  right  to  a  writ  of  error.  The 
•C/iancellor,  who  delivered  the  opinion  of  the 
•court,  said  that  the  plaintiff  in  error  had 
waived  his  right  by  his  subsequent  application 
to  the  Supreme  Court  for  an  audita  querela,  in 
555*]  which  suit  he  might  have  *a  record 
and  a  review  of  the  question  by  this  court;  and 
that  he  could  not  conceive  a  more  decided  case 
of  a  waiver  of  the  first  motion,  and  of  the  rule 
•of  the  Supreme  Court  upon  it,  than  this  re- 
newed application  to  the  same  court  for  the 
writ  of  ai.idita  querela.  The  waiver  of  all  ob- 
jection in  the  case  before  us,  to  the  order  ap- 
pealed from,  appears  to  me  to  be  of  a  charac- 
ter as  decided.  In  both  cases  the  judgment 
•complained  of  is  acquiesced  in  until  another 
remedy  is  sought,  with  this  difference:  that  in 
the  one  case  the  granting  the  audita  querela  did 
not  necessarily  grow  out  of  the  decision  of  the 
motion  to  set  aside  the  fi.  fa.,  and  was  not, 
therefore,  necessarily  affirming  that  decision  ; 
but  in  the  case  at  bar,  the  application  to  the 
Vice- Chancellor  did  necessarily  proceed  from 
the  objectionable  order,  and  was  a  direct 
affirmance  of  it,  and  could  not  have  been 
made  unless  the  order  was  to  be  deemed  effect- 
tual  and  valid. 

In  the  case  of  Atkinson  v.  Manks,  in  error,  1 
Cow.,  709,  Mr.  J.  Sutherland,  in  delivering  his 
•opinion,  in  which  the  whole  court  concurred, 
says  that  the  plaintiff  in  error  is  precluded  from 
objecting  to  the  order  of  reference  by  having 
acted  under  it.  If  that  order  established  prin- 
ciples or  gave  instructions  to  the  master  which 
he  thought  erroneous,  he  should  have  appealed 
from  it  at  once  instead  of  prosecuting  the  ref- 
•erence.  After  having  tried  the  practical  opera- 
tion of  those  principles  and  instructions  upon 
his  rights,  it  is  too  late  for  him  to  object  to 
them.  So  in  the  case  of  Kane  v.  Whittick,  in 
•error,  8  Wend.,  234,  Mr.  J.  Sutherland,  in  de- 
livering an  opinion  in  which  a  majority  of  the 
-court  concurred,  repeats  and  enforces  his  lan- 
guage used  in  the  preceding  case,  and  adds, 
that  a  party  ought  not  to  be  permitted  to  lie  by 
and  subject  his  antagonists  to  the  expense  and 
delay  which  frequently  attend  a  reference, 
.and  then,  upon  the  coming  in  of  the  master's 
report,  object  to  the  principles  upon  which  the 
reference  had  been  directed  to  be  conducted. 
Is  not  this  reasoning  equally  strong  in  its  ap- 
plication to  this  case?  The  complainant  has 
tried  the  practical  operation  of  the  principles 
•of  the  Chancellor's  order,  upon  his  rights,  and 
is  it  not  too  late  for  him  now  to  object  to  them? 
He  has  laid  by  and  subjected  his  antagonist  to 
the  expense  of  the  application  to  the  Vice-Chan- 
556*J  cellar,  *and  shall  he  now  be  permitted 
to  object  to  the  principles  upon  which  that  ap- 
plication was  grounded?  In  the  case  of  Pinney 
v.  Oleason,  in  error,  9  Cow.,  635,  cited  by  the 
appellant,  Mr.  Lovett.for  the  defendant,  moved 
to  quash  the  writ  of  error,  on  the  ground  that 
the  opposite  party  had  preceded  in  the  C.  P. , 
and  then  brought  his  writ  of  error  to  the  judg- 
ment of  the  Supreme  Court,  which  had  been 
given  before  the  proceedings  in  the  C.  P.,  and 
•contended  that  he  had  made  his  election  of  his 
tribunal  and  was  concluded  by  it.  But  Jones, 
Chancellor,  in  delivering  the  opinion  of  this 
•court,  which  was  adverse  to  the  motion,  puts 
-the  decision  upon  the  ground, that  the  proceed- 
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ings  of  the  plaintiff  in  error  in  the  C.  P.  were 
not  voluntary;  that  he  proceeded  to  the  trial  in 
that  court  with  reluctance,  and  under  a  rule  of 
that  court  obtained  by  his  adversary,  and  that 
all  was  a  consequence  of  a  decision  of  the  Su- 
preme Court,  as  it  was  followed  out  and  en- 
forced by  the  defendant  in  error.  This  case 
proceeds  upon  and  sanctions  the  general  rule 
established  in  the  preceding  cases,  but  creates 
an  exception  in  favor  of  a  party  who  proceeds 
in  both  remedies,  by  the  coercion  of  his  antag- 
onist. In  this  respect  that  case  and  the  one  now 
under  consideration  are  widely  different.  The 
complainant,  McElwain,  was  entirely  free,  eith- 
er to  affirm  or  appeal  from  the  order  of  the 
Chancellor.  Having  elected  the  former,  he  has 
waived  his  right  of  coming  into  this  court,  and 
his  appeal  ought  to  be  dismissed  with  costs  as 
to  the  defendant  Yardley;  but  as  his  applica- 
tion to  the  Vice- Chancellor  related  only  to 
Yardley,  he  has  not  thereby  waived  his  right 
as  to  the  defendant  Willis,  and  his  appeal 
against  Willis  ought  to  be  sustained. 

This  being  the  unanimous  opinion  of  the 
court,  the  appeal  as  to  the  decree  of  the  Ctian- 
ceUor  in  respect  to  the  demurrer  of  Yardley 
was  dismissed. 

.'//•.  D.  Graham,  Jr.,  for  appellant,  now 
proceeded  to  argue  the  appeal  taken  from  the 
decision  of  the  Chancellor  on  the  demurrer  of 
Willis  to  the  supplemental  bill,  which  he  said 
presented  the  same  question  which  would  have 
arisen  on  thevdecision  of  the  demurrerof  Yard- 
ley  to  the  original  bill,  had  *the  appeal  [*557 
not  been  dismissed  in  respect  to  him.  The 
counsel  reviewed  and  commented  upon  the  de- 
cisions in  Bayard  v.  Hoffman,  4  Johns.  Ch., 
450  ;  Brinkerhoff  v.  Brown,  Id.,  671 ;  M'Der- 
mutt  v.  Strong,  Id.,  687  ;  Spader  v.  Davis,  5 
Johns.  Ch. ,  280,  and  the  same  case  in  the  Court 
for  the  Correction  of  Errors,  20  Johns.,  554, 
and  also  upon  the  decision  in  the  case  of  Dono- 
van v.  Finn,  1  Hop.,  59,  and  insisted  that  the 
provisions  in  the  Revised  Statutes,  2  R.  S.,  178, 
sees.  38,  39,  were  mere  legislative  sanctions  to 
the  doctrine  of  ChanceUoi  Kent  in  the  cases  of 
Bayard  v.  Hoffman,  Brinkerhoff  v.  Brown, 
M'Dermutt  v.  Strong  and  Spader  v.  Davis,  that 
a  Court  of  Chancery  has  the  power  to  aid  a 
creditor  to  obtain  a  discovery  and  possession 
of  the  equitable  interests  of  his  debtor  which 
are  beyond  the  reach  of  an  execution  at  law. 
He  contended  that  the  bill  in  this  case  was 
founded  upon  the  established  jurisdiction  of 
chancery  in  matters  of  fraud,  and  steered  en- 
tirely clear  of  the  statute  giving  bills  to  judg- 
ment creditors  to  obtain  aiscovery  or  posses- 
sion of  equitable  or  other  property  not  accessi- 
ble by  execution.  Fraud  in  the  making  and 
execution  of  the  assignment  is  distinctly  and 
positively  charged.  It  is  a  bill,  therefore,  not 
to  reach  property  not  tangible  by  an  execution, 
but  to  set  aside  a  conveyance  operating  as  a 
fraudulent  obstruction  to  an  execution  ;  and 
the  appellant  having  issued  his  execution  prop- 
erly filed  his  bill,  not  being  bound  to  wait  un- 
til its  return.  Beck  v.  Burdetl,  1  Paige,  305. 
The  decision  of  the  Chancellor  proceeds  on  the 
assumption,  that  it  is  not  alleged  in  the  sup- 
plemental bill  that  there  was  any  property  on 
which  the  appellant  obtained  a  lien  by  the  is- 
suing of  the  execution.  In  this,  it  is  supposed, 
the  Chancellor  erred.  In  the  bill  it  is  expressly 
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alleged  that  the  judgment  cannot  be  satisfied 
by  a  levy  on  any  property  accessible  by  the 
sheriff,  and  that  "by  the  acts  of  the  assignees, 
the  property  has  been  placed  beyond  the  access 
of  the  sheriff.  These  averments  must  be  con- 
sidered as  applying  to  property  upon  which  a 
lien  had  been  obtained  by  the  issuing  of  the 
execution,  and  such  as  the  sheriff  might  have 
levied  upon  but  for  the  obstructions  interposed; 
the  allegations  are  in  substance  that  property 
liable  to  execution  has  been  withdrawn  by  the 
assignment. 

558*]  *Mr.  B.  F.  Butler,  for  the  re- 
spondents. Allowing  the  conclusions  of  the 
counsel  to  be  correct,  that  the  Revised  Statutes 
are  a  mere  declaration  of  the  law  on  the  sub- 
ject of  the  powers  of  the  Court  of  Chancery  in 
cases  of  this  kind,  still  the  appellant  cannot 
claim  the  benefit  of  it,  as  he  has  failed  to  show 
an  execution  returned  unsatisfied,  which  the 
cases  to  which  he  has  referred  absolutely  re- 
quire as  a  prerequisite  to  the  interference  of  a 
court  of  equity.  Nor  can  the  bill  be  sustained 
as  a  bill  to  remove  a  fraudulent  or  inequitable 
obstruction  to  the  satisfaction  of  a  judgment, 
for  the  want  of  proper  and  sufficient  allega- 
tions that  the  defendants  had  property  on 
which  the  judgment  was  a  lien,  or  which  could 
have  been  sold  under  the  execution  of  the  ap- 
pellant. He  contended  that  there  was  no  ex- 
press averment  in  the  bill  that  there  was  any 
property  out  of  which  the  judgment  of  the 
appellant  could  be  satisfied.  All  there  is  on  the 
subject  is  to  be  found  in  the  paragraph  re- 
ferred to  by  the  opposite  counsel,  which  speaks 
of  property  not  accessible  by  the  sheriff,  and 
that  the  said  property  has  been  placed  by  the 
assignees  beyond  the  access  of  the  sheriff;  but 
whether  the  property  referred  to  is  property 
subject  to  execution,  is  not  alleged.  Property 
may  include  goods  and  chattels,  but  it  does  not 
necessarily  include  goods  and  chattels  subject 
to  execution,  and  the  court  will  not  by  impli- 
cation give  them  such  a  character  for  the  pur- 
pose of  sustaining  its  jurisdiction.  The  allega- 
tions in  the  bill  on  this  subject  were  most 
material,  for  without  them  a  court  of  equity 
would  have  no  jurisdiction;  and  where  aver- 
ments are  made,  upon  which  depend  the  juris- 
diction of  the  court,  they  must  be  made  dis- 
tinctly and  positively,  and  nothing  must  be 
left  to  inference  or  conjecture. 

Mr.  Graham,  in  reply,  admitted  that  if  an 
answer  shall  be  put  in,  and  it  shall  turn  out  in 
proof  that  the  property  assigned  consisted  of 
choses  in  action,  or  other  property  not  subject 
to  execution,  the  appellant  must  fail :  but  he 
contended  that  the  allegation  is  sufficiently 
broad  and  explicit  to  authorize  proof  of  the 
character  «f  the  property  ;  and  if  so,  the  de- 
murrer cannot  be  sustained,  1  Johns.  Cas.,  427; 
and  that  the  rules  of  pleading  are  not  as  strict 
in  chancery  as  at  law. 

559*]  *The  counsel  for  the  appellant  in  his 
opening  argument  insisted  that  the  deed  of  as- 
signment, executed  by  Willis  and  Robinson, 
was  void  and  fraudulent  as  against  creditors 
on  account  of  its  terms  and  provisions,  and  was 
answered  by  the  counsel  for  the  respondents; 
but  as  no  decision  was  had  upon  the  questions 
arising  upon  the  assignment  itself,  only  a  note 
of  the  cases  cited  and  commented  upon  by 
counsel  is  given.  The  counsel  for  the  appellant 
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cited  5  Cow.,  547;  2  Paige,  175;  14  Johns., 
463;  6  Conn.,  277.  The  counsel  for  the  re- 
spondents commented  upon  the  cases  quoted 
on  the  other  side,  and  cited  15  Johns.,  588;  20 
Id.,  442;  5  Johns.  Ch.,  329;  3  Price,  6;  4 
Mas.,  230,  and  4  Wash.  C.  C.,  232,  as  contain- 
ing a  review  of  all  the  English  cases  on  the 
subject. 
The  following  opinions  were  delivered  : 

By  Mr.  Justice  Nelson.  The  only  question 
left  for  examination  and  review  is  as  to  the 
correctness  of  the  decision  of  the  court  below 
upon  the  demurrer  to  the  supplemental  bill. 
Whether  the  assignment  of  the  property  of  the 
defendants,  Willis  &  Robinson,  to  the  assignees, 
the  other  defendants,  was  legally  fraudulent 
or  not,  on  the  ground  that  some  of  the  trusts 
created  therein  were  incompatible  with  the 
rights  of  the  creditors,  need  not  now  be  exam- 
ined or  decided,  because  the  original  bill,  which 
is  substantially  incorporated  in  the  supple- 
mental bill,  contains  an  express  and  positive 
averment  of  fraud  in  fact  in  the  assignment, 
and  which,  for  the  purpose  of  this  decision,  is 
admitted  by  the  demurrer. 

The  assignment,  then,  being  fraudulent,  and 
in  judgment  of  law  conveying  no  interest  in 
the  property  of  the  assignors  so  far  as  the  rights 
of  the  creditors  were  concerned,  was  the  com- 
plainant in  a  situation  at  the  time  of  the  filing 
of  his  bill,  entitling  him  to  the  aid  of  the  Court 
of  Chancery  in  enforcing  the  collection  of  his 
debt  out  of  the  property?  The  solution  of  this 
inquiry  will  be  found  to  depend  upon  the  view 
the  court  take  of  the  object,  language  and  scope 
of  the  bill. 

If  there  could  have  been  any  doubts  hereto- 
fore as  to  the  extent  to  which  the  creditor  must 
pursue  his  remedy  in  a  court  *of  law,  [*56O 
before  he  could  claim  the  interposition  of  the 
equitable  powers  of  the  Court  of  Chancery  to 
aid  him  in  the  collection  of  his  debt  out  of  the 
assets  of  the  defendant,  not  liable  to  be  levied 
upon  by  an  execution,  the  Revised  Statutes,  2 
R.  S.,  173,  sec.  38,  should  be  considered  as 
having  settled  them ;  the  execution  must  not 
only  be  issued,  but  be  returned  unsatisfied  by 
the  officer.  Such  had  been,  I  believe,  the  uni- 
form course  of  decision  in  the  Court  of  Chan- 
cery in  this  State  before  the  above  enactment; 
it  is  a  sanction  of  its  correctness.  The  ground 
upon  which  the  jurisdiction  of  the  court  rests 
in  such  cases  is  that  the  legal  remedy  has  been 
exhausted  without  satisfaction  of  the  judg- 
ment, and  certainly  the  best  evidence  of  the 
fact  is  the  official  return  of  the  sheriff  that  no 
goods  or  chattels,  lands  or  tenements  can  be 
found,  out  of  which  he  can  levy  the  debt  by 
virtue  of  the  execution.  Upon  any  other  view, 
the  question  whether  there  was  property  sub- 
ject to  an  execution  or  not,  would  be  open  to 
be  litigated  by  the  parties  in  every  proceeding 
of  the  kind  in  question,  and  to  be  decided  by 
the  court  upon  the  testimony  produced.  The 
return  of  the  officer  is  now  considered  conclu- 
sive, and  if  the  defendant  is  injured  by  his 
misconduct,  the  law  affords  an  ample  remedy. 

It  is  said  that  the  complainant  has  account- 
ed for  the  non-return  of  the  execution,  by 
charging  in  the  bill  facts  which  show  that  it 
would  be  mere  matter  of  form.  Admitting 
the  fact  to  be  so,  it  cannot  avail  him  under 
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this  view  of  his  case.  If  the  Court  of  Chan- 
cery, before  the  enactment  in  the  Revised 
Statutes,  in  the  liberal  exercise  of  its  equitable 
powers,  and  in  its  practice  of  disregarding 
matters  of  form,  and  placing  its  relief  upon 
the  substantial  merits  of  the  case,  might  have 
deemed  itself  warranted  in  dispensing  with 
the  return  of  the  execution  upon  the  strength 
of  the  matters  set  forth  in  the  bill  since  those 
statutes  no  such  liberality  or  practice  can  be 
indulged.  It  would  be  a  virtual  repeal  of  the 
provision  under  consideration,  which  in  ex- 
press terms  requires  the  return  of  the  execu- 
tion unsatisfied  by  the  sheriff  preliminarily  to 
the  relief.  On  this  ground,  then,  the  demur- 
rer is  well  taken,  if  the  bill  is  to  be  viewed  as 
filed  to  reach  property  of  the  defendants  not 
subject  to  be  levied  on  by  an  execution.  It 
5O1*]  is  *also  well  taken  for  a  non-compli- 
ance with.the  189th  rule  of  the  Court  of  Chan- 
cery. 

There  is  another  class  of  cases  besides  the 
one  already  noticed,  in  which  the  aid  of  the 
Court  of  Chancery  may  be  invoked,  in  behalf 
of  the  judgment  creditor  in  the  collection  of 
his  debt.  It  is  to  remove  some  fraudulent  or 
inequitable  obstruction  interposed  by  the  de- 
fendant to  the  collection  of  the  judgment,  in- 
dependently of  which  the  remedy  would  have 
been  ample  at  law.  In  such  cases  the  prop- 
erty, out  of  which  the  judgment  creditor  is 
seeking  to  satisfy  his  debt,  must  be  subject  to 
the  judgment  if  real,  and  to  execution  if  per- 
sonal property.  The  jurisdiction  of  the  court 
rests  upon  the  right  or  title  of  the  complain- 
ant to  the  property  in  question  acquired  by  the 
proceeding  at  law  upon  the  judgment  or  exe- 
cution and,  consequently,  the  return  of  the  lat- 
ter by  the  officer  is  not  only  not  essential,  but 
would  be  fatal  to  the  relief.  The  only  ground 
of  objection  to  the  remedy  sought,  under  this 
aspect  of  the  case,  is  the  want  of  a  sufficient 
allegation  in  the  bill  that  the  property,  out  of 
which  the  complainant  seeks  to  collect  his  debt, 
was  subject  to  his  judgment  or  execution. 
There  is  no  express  averment  that  the  defend- 
ants had  any  real  property,  and  whether  the 
personal  property  was  liable  to  execution  or 
not  is  left  wholly  to  inference  or  conjecture. 
As  this  fact  is  essential  to  give  jurisdiction  to 
the  court,  it  should  have  been  specifically  and 
formally  alleged  ;  and  without  it  no  right  to 
the  remedy  sought  is  shown  in  the  bill.  It  is 
a  well  settled  principle  in  pleading  that  the 
facts  which  give  jurisdiction  to  the  court,  and 
when  that  is  shown,  give  a  right  or  title  to  the 
particular  relief  prayed  for,  must  be  plainly 
and  succinctly  stated  in  the  bill ;  and  if  not, 
the  defendant  may  demur.  Coop.  PI.,  5,  181. 
The  allegation  that  the  personal  property  of 
the  defendants  was  liable  to  be  levied  on  by 
execution  was  not  only  essential  to  give  ju- 
risdiction, but  constituted  a  part  of  the  title 
of  the  complainant  to  the  relief  sought  in  this 
case.  I  have  looked  carefully  through  the  bill 
to  ascertain  if  there  are  any  averments  which 
will  fairly  meet  this  objection  within  the  above 
principle  of  pleading,  and  am  satisfied  there 
are  none.  It  is  alleged  that  after  the  com- 
5O2*]  mencement*of  the  suit  at  law,  and  be- 
fore judgment,  the  defendants,  Willis  &  Rob- 
inson, executed  a  pretended  assignment  or  con- 
veyance of  their  property  to  the  other  defend- 
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ants ;  but  what  that  property  was.  its  nature 
or  species,  does  not  appear.  It  is  again  al- 
leged that  at  the  time  of  making  and  execut- 
ing the  assignment  the  defendants.  Willis  & 
Robinson,  were  in  possession  of  sufficient  i  u  ml- 
and  credit  to  pay  such  debts  as  were  then  due, 
and  to  carry  on  their  trade  and  business  an 
formerly  ;  and  that  so  it  would  appear  upon  a 
just  and  full  account  of  their  debts  and  credits, 
together  with  a  fair  statement  of  their  prop- 
erty, real  and  personal,  at  the  time  of  the  as- 
signment. This  is  the  only  instance  in  which 
real  property  of  the  defendants  is  mentioned 
or  alluded  to  in  the  bill,  and  is  here  certainly 
not  set  forth  in  that  direct  and  positive  man- 
ner required  by  the  rules  of  good  pleading, 
when  its  existence  constitutes  the  foundation 
of  the  suit.  It  is  alluded  to  incidentally  by  the 
pleader,  for  the  purpose  of  sustaining  the  di- 
rect and  positive  allegation  that  the  defend- 
ants, at  the  time  of  the  assignment,  were  in 
possession  of  sufficient  funds  and  credit  to  pay 
their  debts  and  carry  on  their  business  as  for- 
merly, and  for  nothing  else.  Besides,  if  the 
pleader  relied  upon  the  fact  that  the  defend- 
ants were  in  possession  of  real  estate  upon 
which  the  judgment  would  have  been  a  lien  if 
the  assignment  had  not  been  interposed,  with 
the  view  to  sustain  the  jurisdiction  of  the  court, 
not  only  the  existence  of  the  real  estate  should 
have  been  alleged,  but  it  should  have  been  set 
forth  with  such  particularity  as  would  have 
shown  that  that  the  judgment  might  attach, 
or  its  lien  should  have  been  expressly  averred. 
It  is  the  lien  of  the  judgment  which  gives  ju- 
risdiction, when  the  creditor  is  seeking  to  col- 
lect his  debt  out  of  the  real  estate.  So  far  as 
regards  the  terms  "property,  funds,  personal 
property,"  etc.,  mentioned  in  the  bill,  they 
j  may  all  be  satisfied,  if  the  defendants,  Willis 
&  Robinson,  possessed  choses  in  action,  or 
equitable  interests  not  tangible  by  execution, 
to  reach  which  species  of  property  as  has  al- 
ready been  shown,  the  execution  must  not  only 
have  been  issued,  but  returned  unsatisfied. 
And  in  every  other  instance  in  which  personal 
property  is  mentioned  or  alluded  to,  whether 
it  was  liable  to  execution  or  *not,  is  [*563 
left  wholly  to  implication.  The  bill  states  that 
by  means  of  the  assignment  no  property  was 
accessible  by  the  sheriff,  but  whether  it  would 
be  or  not,  the  assignment  out  of  question,  is 
only  a  matter  of  inference  :  it  might  or  might 
not  be.  It  is  a  rule  in  the  construction  of 
pleadings  that  where  the  language  is  of  doubt- 
ful or  equivocal  import,  it  shall  be  taken  most 
strongly  against  the  pleader,  for  the  reason 
that  it  was  in  his  power  to  have  made  it  clearer. 
Admitting,  therefore,  that  the  terms  or  lan- 
guage used  in  the  bill  might  possibly  be  con- 
strued to  include  personal  property  liable  to 
execution,  yet  as  they  leave  the  question  doubt- 
ful, and  may  or  may  not  be  so  construed,  the 
decision  should  be'  against  the  complainant. 
It  has  already  been  seen  that  the  difference  be- 
tween the  two  constructions  is  material,  and 
changes  the  foundation  and  nature  of  the  rem- 
edy and,  consequently,  in  a  degree  the  nature 
of  "the  defense.  Under  such  circumstances  it 
would  be  as  unjust  to  the  defendants  as  it 
would  be  a  violation  of  the  rules  of  good  plead- 
;  ing,  to  permit  the  complainant  at  pleasure  to 
>  g;ve  such  a  construction  to  his  bill  as  would 
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suit  the- exigency  of  the  case.  The  material 
facts  and  allegations  in  it  should  be  clearly 
and  unequivocally  set  forth,  so  as  to  apprise 
the  defendant  of  what  he  is  to  defend  against. 
It  is  no  hardship,  but  the  interest  of  both  par- 
ties, and  a  convenience  to  the  court,  to  require 
from  the  complainant  a  statement  of  his  case 
in  proper  form,  and  in  a  manner  so  clear  and 
intelligible  as  to  be  understood  by  the  defend- 
ant and  the  court,  without  being  compelled  to 
resort  to  doubtful  construction.  This  is  the 
•object  of  all  pleadings,  and  a  departure  there- 
from should  be  under  the  penalty  of  a  de- 
murrer. 

In  every  view  of  the  case,  the  demurrer  is 
well  taken.  If  it  was  designed  as  a  creditor's 
"bill,  under  the  Revised  Statutes,  it  is  defective 
in  not  showing  that  the  remedy  at  law  was  ex- 
hausted by  a  return  of  the  execution  unsatis- 
fied. This  was  essential  to  give  jurisdiction  to 
the  court,  and  cannot  be  dispensed  with.  If 
as  a  bill  filed  under  the  common  law  powers  of 
the  court  to  remove  an  impediment  in  the  way 
of  a  perfect  remedy  at  law,  interposed  fraud- 
ulently or  inequitably  by  the  debtor,  then  it 
should  have  clearly  shown  that  there  was  prop- 
erty upon  which  the  judgment  was  or  might 
564*]  have  been  a  lien  if  *real,  or  the  execu- 
tion if  personal.  One  or  the  other  of  these 
facts  was  essential  to  the  jurisdiction  and  rem- 
edy, and  should  not  have  been  left  to  inference 
or  conjecture.  I  am,  therefore,  in  favor  of  af- 
firming the  decree  of  the  Chancellor. 

By  Mr.  Senator  Tracy.  In  the  present  state 
of  this  appeal,  the  only  question  upon  which 
the  j  udgment  of  this  court  is  required  is,  wheth- 
er the  Chancellor  decided  correctly  in  confirm- 
ing that  part  of  the  decree  of  the  Vice-Chancel- 
lor, which  allowed  the  demurrer  put  in  by  the 
respondent  Willis  to  the  supplemental  bill  of 
the  complainant,  and  dismissed  that  bill  as  to 
him  with  the  costs  of  the  demurrer  and  of  the 
argument  thereon. 

On  the  argument  the  counsel  occupied  a 
good  deal  of  time,  and  displayed  much  ingenu- 
ity and  learning  on  a  question  supposed  to 
arise,  whether  the  deed  of  assignment  from 
Willis  &  Robinson  to  the  other  respondents 
was  not,  from  its  terms  and  provisions,  fraud- 
ulent and  void  as  against  their  creditors.  But 
the  agitation  of  this  question  was  uncalled  for, 
and  the  research  and  argument  in  respect  to  it 
unnecessary,  inasmuch  as  the  fradulent  design 
of  the  assignment  is  explicitly  alleged  in  the 
bill  and  admitted  by  the  demurrer  ;  the  com- 
plainant directly  charging  "that the  pretended 
insolvency  of  the  said  Willis  &  Robinson  was 
without  foundation,  and  that  the  said  alleged 
assignment  was  made  and  executed  with  a  view 
to  defeat  his  judgment,  and  to  delay  and  hin- 
der him  and  other  creditors,  and  to  cover  and 
protect  the  property  of  the  said  Willis  &  Rob- 
inson for  their  own  benefit ;  and  for  that  pur- 
pose they  obtained  the  assent  of  the  other  re- 
spondents, the  assignees,  and  executed  and  de- 
livered the  said  deed  of  assignment  in  collu- 
sion and  fraud."  All  this  being  confessed  by 
the  demurrer,  we  certainly  need  not  stop  to 
settle  the  intricate  and  much  litigated  question 
as  to  what  reservations  and  conditions  in  vol- 
untary deeds  of  assignments  by  insolvents 
make  them  fraudulent  and  void  against  their 
creditors,  but  we  may  proceed  directly  to  Hie 
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single  inquiry  whether  the  complainant,  on  his 
own  showing,  has  made  out  in  the  supplement- 
al bill  sufficient  to  entitle  him  to  relief  in  the 
Court  of  Chancery  against  the  respondent 
Willis. 

*The  Court  of  Chancery  will  not  give  [*565 
a  specific  lien  to  a  creditor  at  large,  further 
than  he  possesses  at  law  ;  for  as  he  did  not 
trust  the  debtor  on  the  faith  of  such  lien,  but 
on  his  general  credit,  it  would  be  unjust  to 
give  him  a  preference  over  all  other  creditors 
and  thereby  defeat  that  equality  of  distribution 
which  equity  aims  at  wherever  rules  or  law 
do  not  prevent.  The  mere  fact,  therefore,  that 
the  assignment  was  collusive  and  fraudulent, 
and  made  to  defeat  creditors,  does  not  of  itself 
entitle  a  single  creditor  to  seek  relief  against  it 
in  chancery.  Perhaps  a  bill  filed  in  behalf  of 
himself  and  all  the  other  creditors  might  be 
sustained.  18  Ves.,  82 ;  2  Johns.  Ch.,  296. 
But  it  is  not  necessary  to  express  an  opinion 
on  this  point,  the  present  not  being  such  a  bill. 
It  is  only  after  a  creditor  has  obtained  an  exe- 
cution at  law  that  he  acquires  a  legal  prefer- 
ence to  the  assistance  of  chancery,  for  none 
but  execution  creditors  at  law  are  entitled  to 
that  assistance.  McDermutt  v.  Strong,  4  Johns. 
Ch.,  691.  It  is  when  a  creditor  has  obtained  an 
advantage  by  his  legal  diligence,  and  has  pro- 
ceeded to  judgment  and  execution  without  ob- 
taining satisfaction  of  his  debt,  that  he  is  per- 
mitted to  ask  the  aid  of  a  Court  of  Chancery. 
There  seem  so  be  two  classes  of  cases  of  this 
description  :  one  where  the  debtor  has  prop- 
erty on  which  the  judgment  or  execution  is  a 
specific  lien,  but  which  lien,  owing  to  the  con- 
cealment or  fraudulent  transfer  of  the  proper- 
ty, or  to  some  other  embarrassment  wrongful- 
ly created,  cannot  be  made  operative  so  as  to 
satisfy  the  debt ;  the  other,  where  the  proper- 
ty has  been  removed  before  a  lien  was  obtained 
or  where  it  consists  in  choses  of  action,  or  in- 
terests not  liable  to  be  taken  in  execution.  In 
the  latter  class  there  seems  to  be  some  doubt 
how  far  English  chancery  interferes  to  assist  a 
judgment  creditor  ;  the  existence  of  the  Bank- 
rupt Law  in  that  country  rendering  such  in- 
terference generally  unnecessary.  There  are 
some  early  cases  which  show  pretty  distinctly 
the  exercise  of  this  power,  although  the  case 
of  Edghill  v.  Haywood,  3  Atk.,  351,  which  has 
been  often  quoted  in  support  of  it,  arose  under 
particular  circumstances,  produced  by  the  de- 
fendant's having  been  discharged  under  the 
Insolvent  Act,  and  cannot  be  considered  as  es- 
tablishing the  principle ;  and  the  later  cases  in 
England  are  decidedly  the  other  way.  But  in 
this  State  the  principle  *was  established  [*566 
by  Chancellor  Kent,  in  Spader  v.  Davis,  and 
Brinkerhoffv.  Brown,  and  it  was  confirmed  by 
this  court  after  full  discussion,  in  Hodden  v. 
Spader,  20  Johns,,  554.  But  it  was  also  settled 
by  these  cases  that  the  aid  of  chancery  to  en- 
force payment  from  property  on  which  the 
creditor  had  not,  or  from  the  nature  of  the 
property  could  not  have  a  specific  lien,  would 
not  be  afforded  nntil  after  an  execution  had 
been  returned  unsatisfied.  Whether  the  actual 
return  of  the  execution  had  been  required  by 
the  English  courts  seems  somewhat  doubtful. 
The  case  of  Manningham  v.  Bolingbroke,  cited 
in  Mitf.  Eq.  PI.,  115.  and  in  Coop.,  149,  states, 
that  though  an  execution  be  necessary,  the  re- 
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turn  of  it  nulla  bona  need  not  be  shown  ;  and 
in  EdghiU  v.  Haywood,  3  Atk.,  351,  the  bill 
seems  to  have  been  filed  as  soon  as  the  execu- 
tion was  put  into  the  sheriff's  hands.  But  in 
Brinkerhoffv.  Brown,  4  Johns.  Ch.,  671,  the 
necessity  of  having  the  execution  returned  is 
definitively  settled,  Chancellor  Kent  observing, 
"That  if  an  execution  must  be  previously  is- 
sued, before  this  court  can  take  cognizance  of 
the  suit  at  law  for  the  purpose  of  helping  it, 
the  good  sense  of  the  thing  would  require  a 
return  of  the  execution,  showing  what  has 
been  done  under  it."  And  in  Scriven  v.  Boat- 
wick,  2  McCord,  Eq.,  416,  the  same  point  isaf- 
firmed,  with  this  remark,  that  "It  cannot  be 
known  by  anticipation  that  the  effort  to  ob- 
tain the  debt  at  law  will  be  ineffectual."  And 
in  Beck  v.  Burdette,  1  Paige,  308,  Chancellor 
Wai  worth  says:  "The  right  of  the  creditor  to 
come  here  for  relief  depends  upon  the  fact  of 
his  having  exhausted  his  legal  remedies  with- 
out being  able  to  obtain  satisfaction  of  his 
judgment."  These  cases  are  cited  to  show  that 
before  the  passing  of  the  Revised  Statutes, 
part  3,  ch.  1,  tit.  2,  sec.  38,  the  rule  had  become 
a  settled  one,  that  to  entitle  a  judgment  cred- 
itor to  the  aid  of  chancery  to  enforce  satisfac- 
tion of  his  defct  from  property  on  which,  he  had 
no  specific  lien,  it  was  necessary  for  him  to 
show  in  his  bill  that  an  execution  on  his  judg- 
ment had  been  returned  unsatisfied.  The  pro- 
vision of  the  statute,  therefore,  which  requires 
that  the  execution  "shall  have  been  returned 
unsatisfied  in  whole  or  in  part,"  to  enable  the 
party  to  file  his  bill,  is  only  declaratory  of  an  ex- 
isting rule  ;  consequently,  if  the  remedy  given 
56  7*]  by  the  statute  be  cumulative,  as  *the 
complainant's  counsel  contends,  he  would  still, 
if  pursuing  the  remedy  which  the  court  pos- 
sessed power  to  give  anterior  to  the  statute, 
and  which  he  supposes  it  possesses  the  power 
of  giving  independently  of  the  statute,  be  un- 
der the  same  necessity  of  showing  his  execu- 
tion to  have  been  returned  unsatisfied.  As  this 
is  not  alleged,  and  as  the  fact  is  not  so,  I  mean 
as  respects  the  execution  on  the  judgment  set 
out  in  the  supplemental  bill,  it  follows  that  he 
has  not  brought  his  case  within  the  class  pro- 
vided for  by  the  statute,  or  within  any  class 
wherein  a  court  of  chancery  has  ever  inter- 
posed to  decree  satisfaction  to  a  judgment 
creditor  out  of  property  not  in  its  nature  liable 
to  execution,  or  out  of  property  in  its  nature  lia- 
ble, but  on  which  his  execution  has  not  ob- 
tained a  specific  lien. 

It  is  now  necessary  to  inquire  whether  the 
complainant  shows  enough  in  his  bill  to  bring 
his  case  within  the  other  class  of  relief,  which 
is  given  in  aid  of  a  judgment  or  execution  at 
law  which  has  acquired  a  lien  on  specific  prop- 
erty of  the  debtor,  but  which  lien  cannot  be 
made  operative  to  the  satisfaction  of  the  debt, 
in  consequence  of  some  fraudulent  or  inequi- 
table obstruction  or  embarrassment  which  is  in- 
terposed. In  cases  of  this  description,  the  aid 
of  chancery  is  not  sought, strictly  speaking.f  or  a 
new  process,  or  to  enlarge  the  functions  of  the 
legal  process,  but  to  remove  some  extraneous 
impediment  by  which  its  functions  are  crip- 
pled or  deranged.  For  this  latter  relief  a  party 
rightfully  applies  to  the  Court  of  Chancery,  but 
in  his  application,  he  must  show  that  the  relief, 
if  granted,  will  be  effectual;  that  is,  that  it  will 
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enable  hjm  to  pursue  and  obtain  the  satisfac- 
tion of  his  debt,  by  means  of  the  legal  rights 
and  remedies  to  which  he  is  already  entitled. 
Of  course  it  is  not  necessary  in  this  case  to 
show,  by  the  return  of  an  execution  unsatisfied, 
that  he  has  exhausted  his  remedy  at  law  ;  for 
that  execution  may  be  the  very  instrument  by 
which,  when  the  court  has  removed  the  impe- 
diment to  its  operation,  he  will  obtain  the  per- 
fect satisfaction  of  his  rights  ;  and  a  judgment 
creditor  may  file  a  bill  in  respect  to  his  lien  on 
freehold  estates  without  proceeding  to  execu- 
tion, but  not  if  his  lien  be  on  leasehold  and 
other  personal  property,*for  that  exists  f*568 
only  from  the  time  the  execution  is  lodged  in 
the  sheriff's  hands.  1  Atk.  Convey.,  513. 

Before  examining  particularly  what  was  nec- 
essary for  the  complainant  to  allege  in  his  bill, 
and  comparing  it  with  the  allegations  which 
he  has  made,  it  may  be  well  to  settle  the  ques- 
tion as  to  the  effect  of  the  respondent's  demur- 
rer upon  these  allegations. 

By  a  demurrer,  a  respondent  admits  the  al- 
legations of  the  bill,  but  he  admits  nothing 
more  ;  for  a  demurrer  confesses  matter  of  fact 
only,  not  matter  of  law.  1  Ld.  Raym.,  18.  He 
does  not  admit  inferences  or  deductions  that 
do  not  follow  necessarily  from  facts  distinctly 
alleged,  and  whatever  is  necessary  to  entitle 
the  plaintiff  to  relief,  must  be  alleged  positive- 
ly and  with  precision.  Mitf.  Eq.  PI.,  41.  A 
party  seeking  the  aid  of  a  Court  of  Chancery 
must  show  distinctly  and  unambiguously  all 
the  facts  necessary  to  entitle  him  to  that  aid. 
Shepardv.  Shepard,  6  Conn.,  37.  In  ordinary 
cases,  where  the  complainant  has  a  plain  and 
adequate  remedy  at  law,  the  Court  of  Chancery 
will  not  interfere  ;  for  the  jurisdiction  it  exer- 
cises in  relation  to  legal  demands  is  merely  an- 
cillary to  that  of  the  courts  of  law.  It  is  in  this 
character  that  it  sustains  a  bill  of  discovery  to 
aid  the  plaintiff  in  the  prosecution  of  his  suit, 
or  the  defendant  in  his  defense,  or  to  prevent 
the  setting  up  of  an  inequitable  defense  as  an 
outstanding  term  attendant  upon  the  inherit- 
ance ;  and  upon  the  same  principle,  after  a 
judgment  which  is  a  lien  upon  land,  the  court 
will  aid  the  plaintiff  by  removing  a  fraudulent 
assignment  which  is  a  cloud  upon  the  title,  and 
prevents  the  plaintiff  from  enforcing  the  lien 
of  his  judgment.or  to  redeem  a  mortgage  which 
prevents  the  sale  of  the  property,  as  where  the 
mortgagee  is  in  possession,  or  the  amount  due 
on  the  mortgage  not  being  ascertained,  it  pre- 
vents a  fair  sale  upon  the  judgment.  But  in 
cases  of  this  kind,  the  complainant  must  show 
distinctly  in  his  bill  that  the  land  is  within 
the  jurisdiction  of  the  court  of  law  where  his 
judgment  has  been  obtained,  and  that  it  is  a 
lien  at  law  on  the  land.  The  like  principle  is 
applied  to  personal  property  ;  and  as  a  lien  on 
that  is  not  obtained  by  the  judgment, the  plaint- 
iff must  show  that  he  has  issued  an  execution 
into  the  county  where  the  property  is  situated, 
and  obtained  a  specific  *lien  thereon  [*56O 
by  the  actual  or  constructive  levy  of  the  sher- 
iff. As  in  both  these  cases  the  aid  of  the  court 
is  sought  to  enforce  a  legal  lien,  it  is  indis- 
pensable it  should  appear  from  the  bill  that 
this  legal  lien  exists.  Therefore  it  follows  that 
where,  in  consequence  of  the  lands  having 
been  conveyed  by  the  fraudulent  grantee  to  a 
bona  fide  purchaser  before  the  entry  of  the  judg- 
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ment,  the  plaintiff  has  obtained  by  his  judg- 
ment no  legal  lien  upon  the  land,  he  cannot 
obtain  the  aid  of  chancery  to  enforce  the  satis- 
faction of  his  judgment  out  of  the  proceeds  of 
the  sale  which  are  in  the  hands  of  the  fraudu- 
lent assignee ;  for  having  no  specific  lien  on 
these  proceeds,  he  stands  in  no  better  right  in 
regard  to  them  than  a  creditor  at  large.  It  is 
the  same  in  respect  to  personal  property  upon 
which  the  execution  never  was  a  lien,  either 
because  it  was  not  in  existence  at  the  time  the 
execution  issued,  or  was  not  in  the  county  to 
which  the  execution  issued,  or  before  the  issu- 
ing of  the  execution  had  been  sold  to  a  bona 
fide  purchaser,  or  from  its  nature,  like  choses 
in  action,  was  not  liable  to  be  seised  and  sold 
on  an  execution.  In  cases  of  this  description, 
the  entry  of  the  judgment  or  the  issuing  of  the 
execution  gives  to  the  plaintiff  no  legal  lien 
upon  the  proceeds  of  the  property  in  the  hands 
of  the  fraudulent  assignee,  which  entitles  him 
to  the  preference  which  he  seeks  over  the  cred- 
itors at  large.  To  obtain  such  a  preference,  he 
must  go  further  and  exhaust  his  remedy  at  law 
by  the  sale  of  other  property,  if  there  be  any, 
or  by  proving  that  there  is  not  any,  by  the  re- 
turn of  his  execution  unsatisfied.  Then  he  can 
avail  himself  of  the  relief  that  is  now  express- 
ly provided  by  our  statute.  The  cases  in  sup- 
port of  these  views,  in  addition  to  those  before 
cited,  are  Angel  v.  Draper,  1  Vern.,  399;  Shir- 
ley v.  Watts,  3  Atk.,  200;  Wiggins  v.  Armstrong, 
2  Johns.  Ch. ,  144  ;  Edmeston  v.  Lyde,  1  Paige, 
639  ;  McDermutt  v.  Strong,  4  Johns.  Ch.,  687  ; 
Spader  v.  Davis,  5  Johns.  Ch.,  280. 

Upon  examining  both  the  supplemental  and 
original  bills  in  this  cause,  there  can  be  found 
in  them  no  allegation  which  distinctly  states, 
nor  none  from  which  it  can  be  legitimately  in- 
ferred that  the  complainant,  by  means  of  his 
judgment  or  execution,  has  obtained  a  lien  at 
57O*]  law  on  any  property.  From  *neither 
bill  does  it  certainly  appear  that  the  defend- 
ants, Willis  &  Robinson,  were  ever  in  posses- 
sion of  property  on  which  a  lien  at  law  could 
attach  ;  much  less  that  such  lien  was  actually 
obtained  by  the  plaintiff.  The  original  bill 
charges  that  Willis  &  Robinson,  at  the  time  of 
the  assignment,  were  possessed  of  sufficient 
funds  and  credit  to  pay  such  debts  as  were  then 
due  and  payable,  and  to  carry  on  their  trade 
and  business  as  formerly  ;  but  in  what  these 
funds  and  credit  consisted,  it  does  not  specify, 
and  the  plaintiff  expressly  disclaims  knowl- 
edge of  what  property  was  conveyed  by  the  as- 
signment, and  also  disclaims  that  there  was 
any  property  upon  which  the  execution  men- 
tioned in  this  bill  could  be  levied.  In  the  sup- 
plemental bill,  the  allegation  is,  that,  "the  said 
judgment  cannot  be  satisfied  by  a  levy  on  any 
property  accessible  by  the  said  sheriff,  and  that 
by  means  of  the  respondents,  Allen,  Baldwin 
and  Yardley,  pretended  assignees  as  aforesaid, 
the  said  property  has  been  in  the  first  instance 
placed  beyond  the  access  of  the  sheriff,"  etc. 
On  the  argument,  it  was  insisted  for  the  plaint- 
iff that  this  allegation  sufficiently  showed  the 
existence  of  property  on  which  the  execution 
was  a  lien;  but  it  justifies  no  such  conclusion. 
In  the  first  place,  the  term  "property,"  as  here 
used,  though  it  may,  does  not  necessarily  im- 
ply leviable  goods"  and  chattels  ;  for  all  that 
appears,  the  property  assigned  may  have  con- 
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sisted  wholly  of  stocks,  notes,  debts  and  other 
choses  in  action  not  liable  to  be  taken  in  exe- 
cution. In  the  next  place,  if  the  property  were 
leviable  in  its  nature,  it  does  not  appear  that 
it  was  still  remaining  unsold  in  the  hands  of 
the  assignees,  or  within  the  jurisdiction  of  the 
sheriff  of  N.  Y.,  when  this  execution  came  to 
his  hands;  but  the  reverse.  Ife  is  not  sufficient 
that  this  fact  is  not  absolutely  inconsistent 
with  the  allegation;  it  should  appear  explicitly 
and  inevitably.  And  finally,  it  does  not  appear 
that  the  interposition  of  the  Court  of  Chancery 
could  give  effect  to  the  legal  process  of  the 
plaintiff.  The  prayer  of  the  bill  shows  that 
he  asks  the  aid  of  that  court,  not  to  give  oper- 
ation to  his  judgment  and  execution, but  mere- 
ly because  his  judgment  and  execution  are  in- 
operative ;  and  in  this  view  we  have  before 
seen  that  he  has  not  complied  with  the  prereq- 
uisites to  entitle  *him  to  such  aid.  I  [*57  1 
am,  therefore,  for  affirming  the  decree  of  the- 
Chancellor. 

This  being  the  unanimous  opinion  of  the 
court,  the  decree  of  the  Chancellor  was  thereupon 
affirmed. 

Affirming:— 3  Paige,  505. 

Distinguished— 81  N.  Y.,  351. 

Execution— What  property  liable  to  levy  under— 
Levy  and  return— Effect  of  delivery  to  sheriff.  Cited 
in— 5  Paige,  24;  10  Paige,  233;  7  Hun,  412:  31  Huu,  276, 
277;  9  Abb.  Pr.,  184,  351;  4' Bos.,  482: 5  Daly,  545. 

Bill  in  chancery— Creditor's  suit— Requisites  of— 
What  property  may  be  reached  by.  Distinguished — 
12  How.  Pr.,  115;  43  Howt  Pr.,  3;  87  Pa.  St.,  455. 

Cited  in— 3  Barb.  Ch.,  128;  6  N.  Y.,  252;  13  N.  Y.,  165; 
27  N.  Y.,  249;  36  N.  Y.,  565;  61  N.  Y.,  522,  525;  6  Barb., 
601;  13  Barb.,  480;  34  Barb.,  118;  29  Barb..  110;  63  Barb., 
175;  66  Barb.,  491;  13  How.  Pr.,  160;  24  How.  Pr.,  501 ; 
29  How.  Pr.,  401;  33  How.  Pr.,  276;  34  How.  Pr.,  100; 
53  How.  Pr.,  4;  3  Abb.  Pr.,  406;  18  Abb.  Pr.,  62;  5 
Sand.,  202;  2  Daly,  235;  5  Daly,  542;  6  Daly,  553;  8  Daly, 
527;  1  Wall,  332;  27  Cal.,  316;  46  Am.  Dec.,  236  (11  Ala.. 
988). 

Also  cited  in-32  N.  Y.,  60,  461;  15  Hun,  190:  55  How. 
Pr..  387;  19  Abb.  Pr.,  189;  4  Abb.  N.  C.,  92;  3  Rob.,  351. 


HART  AND  HOYT,  Appellants, 

AND 

THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  ALBANY,  Respondents. 

An  Unauthorized  Floating  Storehouse  in  a  Pub- 
lic River  or  Harbor,  is  a  Public  Nuisance — 
Parties — A  Corporation  whose  Duty  it  is  to  Pre- 
vent Obstructions  in  a  River  may  Abate  — 
Corporation  of  Albany  has  a  Right  to  Pass 
Ordinances  to  Prevent  —  Penalty  —  Limit  of 
Authority — Not  Affected  by  Act  Authorizing 
Construction  of  Basin  — Injunction  — Dissolu- 
tion of,  Sustained — Practice — Jury — Remedy 
at  Law. 

It  is  not  lawful  for  an  Individual,  without  grant, 
to  construct  and  moor  a  floating  storehouse  or  ves- 
sel for  the  receiving  and  delivering  out  of  goods- 
and  merchandise  in  any  public  river,  or  in  any  port 
or  harbor,  or  in  the  basins  or  docks  thereof ;  such 
permanent  appropriations  and  exclusive  occupa- 
tion of  a  portion  of  a  public  river,  etc.,  is  an  ob- 
struction to  its  free  and  common  use  and  is  indict- 
able as  a  public  nuisance. 

A  corporation,  whose  duty  it  is  to  prevent  ob- 
structions in  a  river,  will  be  considered  a  party  ag- 
grieved, and  may  by  its  own  act,  without  indict- 
ment, abate  or  remove  such  nuisance. 

Whether  an  individual,  without  being  specially 
aggrieved,  has  a  right  to  abate  or  remove  such  nui- 
sance, quuere. 

In  summary  proceedings  for  the  abatement  or 
removal  of  nuisances,  the  party  whose  Interests  are 
affected  thereby  is  not  entitled  to  a  Jury. 

WEND  9. 
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The  Corporation  of  Albany  have  the  right  to  pass 
ordinances  to  prevent  obstructions  in  the  docks  and 
slips  within  its  bounds,  and  in  the  river  opposite  to 
such  docks,  wharves  and  slips,  and  to  enforce  the 
same  by  the  infliction  of  a  penalty  not  exceeding 
§25  for  each  offense  ;  but  they  cannot  pass  a  by-law 
subjecting  a  vessel  lying  in  any  basin,  dock,  etc., 
to  seizure  and  sale,  in  case  of  a  refusal  by  the  own- 
er after  notice  to  remove  the  same ;  the  right  to 
make  a  by-law  creating  a  forfeiture  not  being  giv- 
en, mid  the  ivmrdy  of  enforcing  their  by-laws  hav- 
ing been  specified. 

The  Act  of  1823,  authorizing  the  construction  of 
a  basin  in  the  Hudson  River  opposite  the  City  of 
Albany,  does  not  affect  the  jurisdiction  of  the  Cor- 
poration over  the  waters  in  the  same,  though  for 
some  purposes  the  basin  is  considered  a  part  of  the 
canal. 

Where  parties,  complainants  in  chancery,  had  ob- 
tained an  injunction  restraining  the  Corporation  of 
Albany,  their  officers,  agents  and  servants  from  in- 
termeddling with  a  floating  storehouse  construct- 
ed by  them  and  moored  in  the  Albany  Basin,  which 
the  Corporation  had  threatened  to  remove  and  de- 
stroy, which  injunction  was  dissolved  by  the  Chan- 
cellor and  the  parties  appealed ;  it  was  held  by  the 
Court  for  the  Correction  of  Errors,  that  the  appel- 
lants had  utterly  failed  in  establishing  a  right  to 
erect  and  continue  their  floating  storehouse  In  the 
basin :  that  if  the  question  of  right  was  less  clear 
against  the  complainants,  they  were  not  entitled  to 
an  injunction,  because  they  could  obtain  ample 
compensation  in  an  action  at  law,  by  way  of  dam- 
672*]  ages,  *for  any  injury  they  might  sustain 
from  the  threatened  acts  of  the  Corporation  ;  that 
if  the  right  of  the  complainants  was  doubtful,  and 
the  injury  which  they  might  sustain  susceptible  of 
adequate  compensation  at  law,  they  were  not  en- 
titled to  an  injunction  simply  on  the  ground  that 
the  threatened  trespass  would  cause  a  total  destruc- 
tion of  their  property— that  alone  not  being  a  suf- 
ficient ground  for  an  injunction,  and  for  these  rea- 
sons, the  order  of  the  Cliancellor  dissolving  the  in- 
junction was  affirmed. 

Citations-2  Dick.,  670 ;  6  Ves..  51, 147 ;  7  Ves.,  308  ; 
17  Ves.,  128 ;  18  Ves.,  184  ;  1  Bro.  Ch.,  583 ;  15  Ves., 
138  ;  8  Ves.,  89  ;  1  Johns.  Ch.,  318  ;  6  Johns., 
Ch.,  497;  IMadd.,  150:  7  Johns.  Ch.,  315;  Coop.  Bq., 
76;  2  Dow.,  519;  1  Ves.,  188;  2  Johns.  Ch.,  162,  381, 
463 ;  2  Atk.,  483 ;  9  Johns.,  507 ;  6  East,  427  ;  3  Camp., 
224,229;  Act,  March  25,1808;  2  B.  L.,  157,  sec.  19  , 
Laws  of  1823, 128,  ch.  Ill :  Laws  of  1828, 184 ;  IT,  R., 
118,124;  Kyd,  Corp.,  110;  Willc.  Mun.  Corp.,  180,  pi. 
449;  Ang.  &  Ames,  Corp.,  200 ;  Vin.,  tit.  Nuisance, 
T.,  pi.  3,  &  W..  pi.  4;  Bac.  Abr.,  tit.  Nuisance.  6; 
3  BL  Com..  57,  216  ;  Com.  Dig.,  tit.  Nuisance  D.  4; 
Cro.  Ch.,  184;  4  T.R.,  364;  2  Cow.,  819,  n.  b ;  8  Wend., 
85 ;  Act,  Sess.  49,  ch.  185,  sec.  15 ;  14  Peterdd.,  513, 515 ; 
1  Str.,  253;  12  Wheat.,  31;  3  Burns,  Justice,  221,  222, 
224;  IDall.,  150;  6  Mod..  145;  6  Pick.,  398  ;  7  Cow.. 
685,588:5  Cow..  462, 538  ;  2  Bay,  38;  1  Paine,  559;  2 
R.  L.,  461 ;  3  R.  8..  6,  sees.  16, 17 ;  4  Bl.  Com.,  167 ;  10 
Mod.,  284 ;  3  &  4  Win.  &  Mary,  cap.  10  ;  12  East,  362  ; 
26  Geo.  III.,  ch.  77,  sec.  13 ;  12  Johns.,  122 ;  1  Hawk., 
b.  1,  ch.  75,  sees.  1,  4. 12;  12  Petered.  Abr.,  792,  n.  ,• 
Noy,  103  ;  3  Bac.  Abr.,  086 ;  Str.,  1247 :  1  Hawk.,  363, 
71.1;  2  Salk.,  458,  459 :  2  Roll.,  31 ;  Cro.  Car.,  184; 
Dalt.  C.,50;  W.Jones, 225. 

A  PPEAL  from  chancery.  The  appellants 
1JL  filed  a  bill  in  chancery  against  the  Mayor, 
Alderman  and  Commonalty  of  the  City  of  Al- 
bany, stating  in  substance  that  they  were  mer- 
chants residing  in  the  City  of  N.Y.,  engaged  in 
the  transportation  of  goods  and  merchandise  on 
the  Hudson  River  from  N.  Y.  to  Albany  by 
meansof  steam  and  tow-boats,and  in  the  convey- 
ance of  produce  to  market  by  the  same  channel 
and  means  of  conveyance;  that  for  the  purpose 
of  carrying  on  their  business  advantageously, 
they  rented  two  lots  with  stores  on  them,  and 
two  vacant  lots  adjoining,  making  in  the  whole 
110  feet  front  on  the  pier,  which  forms  what  is 
called  the  Basin  in  the  City  of  Albany;  that  to 
facilitate  their  business,  they  caused  to  be  con- 
structed and  built,  at  an  expense  of  more  than 
$3,000.  a  float  or  ark  about  120  feet  in  length 
and  about  42  feet  in  width,  with  a  covering  or 
roof  and  convenient  openings  at  the  sides  for 
WEND.  9. 


receiving  and  discharging  bales,  casks  and  mer- 
chandise of  every  description,  which  they  had 
moored  on  the  inside  of  the  basin  near  and  op- 
posite to  the  stores  and  lots  occupied  by  them; 
that  the  float  or  ark  was  moored  in  a  part  of 
the  basin  where  sloops  and  other  craft  engaged 
in  the  navigation  of  the  Hudson  River,  or  ca- 
nal boats  (with  the  exception  of  the  tow-boats 
used  by  the  appellants  and  such  of  the  canal 
boats  as  transact  business  with  them),  never 
came  or  had  occasion  to  come  in  the  ordinary 
course  of  their  business  ;  so  that  the  float,  in 
its  then  and  intended  location,  did  not  nor 
would  constitute  any  obstruction  to  the  free 
passage  or  any  business  transaction  of  the 
sloops  or  other  craft  or  vessels  engaged  in  the 
commerce  of  the  Hudson  River  or  the  canals  ; 
that  by  the  use  of  the  float  or  ark,  tow-boats 
could  be  unladen  with  greater  expedition  than 
formerly,  and  canal  boats  could  and  did  re- 
ceive their  cargoes  thus  discharged,  upon  an 
average,  at  least  three  days  sooner  than  could 
otherwise  be  done.  They  further  stated  that 
the  Mayor,  Aldermen  *and  Common-[*573 
ally  of  the  City  of  Albany,  with  the  view  of 
preventing  the  appellants  from  the  enjoyment 
of  the  use  of  the  float  or  ark,  and  with  the  de- 
sign of  utterly  destroying  the  appellants'  prop- 
erty therein, did, in  Common  Council  assembled 
on  or  about  July  25,  1831,  in  special  reference 
to  the  float  or  ark  of  the  appellants,  pass  an 
ordinance  or  law  by  which  the  dock-master  of 
the  City  of  Albany  was  required  to  fix  a  no- 
tice on  any  vessel,  boat  or  float  in  the  basin, 
not  used  in  the  navigation  of  the  Hudson  Riv- 
er or  the  canals,  and  the  owner  of  which 
should  not  be  a  resident  of  said  city.requiring 
its  removal  in  ten  days,  and  in  case  of  its  not 
being  so  removed,  directing  the  dock-master 
to  remove  and  sell  the  same,  or  the  materials 
of  which  it  had  been  built,  at  public  auction, 
and  to  pay  the  money  arising  from  such  sale, 
after  deducting  the  expense  of  removal  and 
sale  to  the  the  Chamberlain  of  the  city  for  the 
use  of  the  Mayor,  Aldermen  and  Commonalty 
thereof,  and  Aug.  8,  in  the  same  year,  another 
ordinance^  amendatory  of  the  former  and  of 
a  similar  character,  was  passed  by  the  said 
Common  Council  ;  that  in  obedience  to  the 
directions  of  the  Mayor, etc. , the  dock-master.on 
or  about  Aug.  11,  affixed  upon  the  float  or  ark 
of  the  appellants  a  notice  requiring  the  same 
to  be  removed  from  the  basin  and  from  the 
wharves  of  the  City  of  Albany  on  or  before 
Aug.  22,  then  instant;  and  further,  that  on  the 
omission  of  the  appellants  to  remove  the  float 
or  ark,  he  would  take  possession  of  and  re- 
move the  same.  The  appellants  charged  that, 
inasmuch  as  the  float  or  ark  could  not  be  re- 
moved from  the  basin  without  being  taken 
into  pieces  and  destroyed,  except  during  the 
period  of  a  very  high  freshet  in  the  river,  and 
that  fact  well  known  to  the  Common  Council, 
it  was  the  intention  of  the  Common  Council 
wholly  to  destroy  the  float  or  ark,  to  the  ir- 
reparable injury  of  the  appellants,  and  to  the 
great  and  useless  detriment  of  their  business. 
They  further  charged  that  the  several  ordi- 
nances, laws  and  directions  of  the  Common 
Council  of  Albany  were  illegal  and  unwarrant- 
ed by  any  constitutional  power  or  authority: 
that  the  Common  Council  had  no  jurisdiction 
over  the  pier  lots  rented  and  occupied  by  the 
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appellants.or  over  that  part  of  the  basin  where 
the  float  or  ark  was  used,  except  for  the  pur- 
574*]  pose  of  *abating,  removing  or  prevent- 
ing public  nuisances,  and  preserving  the  pub- 
lic health  and  peace  ;  that  the  basin  was  de- 
clared to  be  a  part  of  the  canal,  and  the  juris- 
diction thereof,  for  all  the  purposes  of  navi- 
gation and  the  regulation  of  boats,  vessels  and 
other  craft,  is  vested  in  the  State  of  N.  Y  .[and 
its  officers.  The  bill  further  charged  that  the 
float  or  ark  did  not  interrupt  or  impede  any 
other  vessel  or  craft  in  its  free  passage  to,  over 
or  from  the  basin,  or  divert  or  interrupt  any 
commercial  business  whatever,  and  that  yet 
the  Common  Council  of  Albany  threatened 
and  intended  to  remove  and  destroy  the  float 
or  ark  of  the  appellants  ;  wherefore  they 
prayed  an  injunction  and  such  further  relief 
as  might  be  agreeable  to  equity.  On  the  filing 
of  this  bill,  an  injunction  was  granted  by  the 
Vice- Chancellor  of  the  Third  Circuit,  restrain- 
ing the  Mayor,  Aldermen  and  Commonalty  of 
Albany,  their  officers,  servants  and  agents, 
from  intermeddling  with  the  float  or  ark  of 
the  appellants. 

The  defendants  put  in  an  answer,  in  which 
they  allege,  that  for  the  purpose  of  effectually 
guarding  the  canal  navigation  of  the  City  of 
Albany,  the  Legislature  of  the  State  did,  Apr. 
5,1823,  pass  a  law  authorizing  the  construction 
of  a  mole  or  pier  in  the  Hudson  River  opposite 
the  City  of  Albany;  and  pursuant  to  the  pro- 
visions of  such  Act,  and  the  Acts  amendatory 
thereof,  the  pier  or  mole  had  been  constructed 
at  an  expense  of  $120,000,  the  object  of  the 
construction  being  to  afford  a  commodious 
basin  for  the  safe  riding  of  vessels  navigating 
the  canals  or  the  Hudson  River;  no  dockage 
or  wharfage,  however,  to  be  charged  to  any 
canal  boats,  but  boats  navigating  the  Hudson 
River.when  moored  in  the  basin,  to  pay  double 
the  usual  rates  of  wharfage  and  dockage.  They 
further  allege  that  the  appellants  had  inten- 
tionally made,  constructed  and  used  the  float 
or  ark  mentioned  in  the  bill  to  rid  themselves 
of  the  expense  of  hiring  other  storehouses,  and 
also  to  free  themselves  of  the  expense  of  dock- 
age and  wharfage,  they  well  knowing  that  un- 
der the  Act  of  1823,  neither  dockage  or  wharf- 
age could  be  collected  from  any  vessel  lying  in 
the  basin,  unless  used  in  the  business  of  nav- 
igating the  Hudson  River.  They  deny  that 
the  float  or  ark  is  moored  in  a  part  of  the  basin 
where  sloops  and  other  water  craft  engaged  in 
575*]  *the  navigation  of  the  Hudson  River, 
or  canal  boats  (with  the  exception  of  the  tow- 
boats  used  by  the  appellants  and  such  of  the 
canal  boats  as  transact  business  with  them) 
never  come  or  have  occasion  to  come  in  the 
ordinary  course  of  their  business,  as  alleged  by 
the  appellants;  and  on  the  contrary.they  charge 
that  the  mooring  of  the  float  or  ark  is  an  ob- 
struction to  the  free  navigation  of  the  Albany 
Basin;  they  deny  that  the  float  in  its  then  loca- 
tion did  not  constitute  an  obstruction  to  the 
free  passage  or  business  transactions  of  the 
sloops  or  other  craft,  or  vessels  engaged  in  the 
commerce  of  the  Hudson  River  or  the  canals, 
as  alleged  by  the  appellants,  and  aver  that  it 
never  was  the  intention  in  the  construction  of 
the  basin  that  the  description  of  hulk  built  and 
used  by  the  appcllan  ts  should  be  accommodated 
within  its  waters.  They  admit  that  for  the  pur- 
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pose  of  protecting  the  commercial  interests  of 
the  City  of  Albany,  they  passed  an  ordinance 
Aug.  13,  1829,  declaring  that  no  vessel,  craft, 
boat  or  flat  shall  remain  at  or  lie  within  any 
dock, wharf  or  slip  within  the  city,  for  a  longer 
time  than  shall  be  necessary  for  the  convenient 
lading  or  unlading  of  the  same,  so  as  to  pre- 
vent any  other  vessel,  craft,  boat  or  flat  from 
coming  to  or  in  such  dock,  wharf  or  slip,  and 
imposing  a  penalty  of  $2.50  for  every  tide.upon 
the  master  of  every  vessel  preventing  another 
vessel  from  coming  to  or  going  out  of  any  dock, 
etc. ;  and  by  another  section  of  the  same  ordi- 
nance they  admit  it  is  declared  that  no  vessel, 
craft,  boat  or  flat  shall  lie  at  or  within  any  such 
dock,  wharf,  pier  or  slip,  except  such  as  are 
actually  employed  in  navigating  the  Hudson 
River,  under  the  penalty  of  $25;  and  that  for 
the  purpose  of  amending  the  last  mentioned 
section,  they,  the  said  Mayor,  Alderman  and 
Commonalty  of  the  City  of  Albany  in  Common 
Council  convened,  did,  July  25,  1831,  pass  a 
law  requiring  the  dock-master  to  give  notice 
for  the  removal  of  any  vessels,  etc.,  not  act- 
ually employed  in  navigating  the  Hudson 
River,  lying  within  any  basin,  etc.,  and  on  neg- 
lect of  the  owners  to  remove  the  same,  direct- 
ing the  dock  master  to  take  possession  of  and 
cause  the  same  to  be  removed,  and  at  public 
auction  to  sell  such  vessels,  etc. ,  or  the  mate- 
rials of  which  the  same  shall  be  built,  and  to 
pay  over  the  proceeds,  after  *deduct-  [*57O 
ing  expenses,  to  the  Chamberlain  of  the  city, 
as  is  in  substance  set  forth  in  the  bill  of  the  ap- 
pellants— the  ordinance,  however,  providing 
for  the  paying  over  to  the  owner  of  such  vessel 
such  proceeds,  on  satisfactory  proof  of  owner- 
ship being  exhibited.  They  admit  that  Aug. 
8,  1831,  they  passed  an  ordinance  amendatory 
in  some  formal  matters  of  the  last  mentioned 
law,  but  not  materially  varying  it.  They  deny 
that  the  ordinance  of  July,  1831,  was  passed 
with  the  design  of  destroying  the  appellants* 
property  in  the  float  or  ark,  but  admit  that  its 
object  was  to  effect  the  removal  of  the  same 
from  the  basin.  They  admit  that  June  13, 1831, 
a  resolution  was  adopted  and  passed  by  them 
in  Common  Council  convened,  directing  the 
dock-master  to  give  notice  to  the  appellants  to 
remove  the  float  or  ark;  and  in  case  of  neglect 
or  refusal  to  do  so,  after  reasonable  notice.that 
the  proper  measures  provided  by  law  be  taken 
for  the  removal  thereof,  and  the  punishment 
of  the  offenders;  they  admit  that  Aug.  11, 1831 , 
a  notice  to  remove  the  float  or  ark  was  given 
by  the  dock-master  in  obedience  to  the  direc- 
tions of  the  defendants;  they  avow  their  inten- 
tion to  remove  the  float  or  ark  from  the  basin, 
and  admit  that  it  will  be  necessary  to  break 
up  or  take  the  ark  in  pieces  in  order  to  remove 
it;  but  they  deny  that  it  would  be  necessary  to 
destroy  it,  or  that  such  was  their  intention. 
The  answer  concludes  by  claiming  that  the  de- 
fendants have  control  and  jurisdiction  over  the 
pier  and  the  basin  as  parts  of  the  City  of  Al- 
bany, and  that  by  the  charter  of  the  city  and  by 
the  laws  of  the  State  they  have  power  and  au- 
thority to  pass  such  laws  and  ordinances  as 
shall  be  necessary  for  the  public  good,  for  the 
protection  of  commerce,  and  for  the  best  in- 
terests of  the  city;  and  although  the  basin  may 
by  law  be  declared  a  part  of  the  canal,  still 
they  claim  that  for  all  the  purposes  of  naviga- 
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tion,  and  for  the  regulation  of  boats,  vessels 
and  other  craft  in  the  basin,  the  jurisdiction  is 
vested  in  them,  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  Albany. 

On  the  coming  in  of  the  answer,  the  defend- 
ants below  applied  to  the  Chancellor  for  a  dis- 
solution of  the  injunction,  who  made  an  order 
dissolving  the  same.  See  the  opinion  of  the 
57  7*]*  Chancellor.  3  Paige,  213.  From  which 
order  the  complainants  below  appealed  to  this 
court.  • 

The  cause  here  was  argued  by, 

Messrs.  B.  F.  Butler  and  A.  Van  Vech- 
ten,  for  the  appellants;  and  by, 

Messrs.  J.  Lovett  and  J.  M'Kown,  for 
the  respondents. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Sutherland.  The  Chancellor 
ordered  the  injunction  in  this  case  to  be  dis- 
solved, principally  upon  the  ground  that  the 
threatened  interference  of  the  defendants  with 
the  complainants'  property,  if  carried  into  ef- 
fect, would  if  illegal  be  a  mere  trespass,  for 
which  the  complainants  would  have  an  ample 
remedy  at  law,  and  that  it  was  not  the  course 
of  the  court  in  such  cases  to  grant  an  injunc- 
tion before  the  complainants'  right  was  estab- 
lished at  law,  unless  it  was  free  from  all  doubt, 
or  unless,  from  the  nature  of  the  case,  the  in- 
jury would  be  irreparable,  or  from  the  irre- 
sponsibility of  the  defendants,  compensation 
by  way  of  damages  could  not  be  obtained;  and 
he  was  of  opinion  that  the  right  of  the  com- 
plainants to  erect  and  continue  the  float  in  ques- 
tion, in  the  manner  set  forth  in  the  pleadings, 
was  at  least  doubtful,  and  if  it  should  finally 
be  established,  that  it  was  an  ordinary  case  for 
the  assessment  of  damages  by  a  jury,  and  there 
was  no  allegation  or  pretense  of  the  irresponsi- 
bility of  the  defendants. 

The  general  doctrine  that  a  court  of  equity 
will  not  grant  an  injunction,  to  restrain  a  mere 
trespass,  where  the  injury  is  not  irreparable 
and  destructive  to  the  plaintiff's  estate,  but  is 
susceptible  of  pecuniary  compensation,  and 
for  which  the  party  may  obtain  adequate  satis- 
faction in  the  ordinary  course  of  law,  is  be- 
lieved to  be  perfectly  established.  The  prac- 
tice of  granting  injunctions  in  any  case  of 
mere  trespass  is  quite  modern  in  the  English 
Court  of  Chancery.  As  late  as  1786,  Ld.  Thur- 
low,  in  Mogg  v.  Mogg,  2  Dick.,  670,  said  th&t 
no  such  case  was  to  be  found,  and  denied  an 
injunction  in  that  case,  although  the  act  com- 
plained of  was  the  cutting  and  destruction  of 
578*]  *timber,  on  the  ground  that  the  de- 
fendant was  a  mere  trespasser,  and  as  such, 
liable  to  an  action  at  law.  Subsequently  to 
that  period,  however,  the  practice  has  grown 
up  and  is  now  well  established  of  restraining 
trespasses  in  special  cases,  where  irreparable 
injury  would  otherwise  follow;  thus  in  Mitch- 
ell v.  Dors,  6  Ves.,  147,  Ld.  Eldon  allowed  an 
injunction  against  the  defendant  who  had 
worked  from  his  own  coal  mine  into  that  of 
the  plaintiff.  Ld.  Eldon  put  himself  upon  the 
authority  of  a  similar  case  said  to  have  been 
decided  by  Ld.  Thurlow.  This  appears  to  have 
been  the  case  of  Flamang,  and  is  stated  at 
length  by  Ld.  Eldon  in  Harson  v.  Gardner,  7 
Ves.,  308.  In  Courthorpe  v.  Mapplesden,  10 
Ves  .  290,  a  trespasser  was  enjoined  from  cut- 
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ting  timber,  it  being  alleged  to  be  done  in  col- 
lusion with  the  tenant;  Ld.  Eldon  remarked 
that  the  trespass  partook  of  the  nature  of  waste, 
there  being  collusion  with  the  tenant,  and  he 
put  the  decision  upon  that  ground,  expressly 
reserving  himself  upon  the  case  of  a  mere  tres- 
pass, though  he  refers  to  the  cases  of  Mitchell 
v.  Dora  and  Harson  v.  Gardner.  In  Earl  Coa>- 
per  v.  Barker,  17  Ves.,  128,  the  trespass  was  in 
the  nature  of  waste.  The  bill  was  filed  by  the 
lord  of  a  manor  and  his  lessees,  to  restrain  the 
defendant  from  taking  certain  stones  of  a  pe- 
culiar character  and  value,  found  at  the  bottom 
of  the  sea  within  the  manor.  It  was  put  upon 
the  ground  of  the  irreparable  nature  of  the  in- 
jury. In  Thomas  v.  Oakley,  18  Ves.,  184,  the 
defendant  was  restrained  from  taking  stone 
from  the  plaintiff's  quarry.  Ld.  Eldon  goes 
somewhat  at  length  into  the  doctrine,  and  re- 
fers to  the  cases  of  injunctions  to  restrain  the 
cutting  of  timber,  digging  of  coal  and  other 
mines,  and  says  that  the  court  interferes  in  such 
cases  to  prevent  the  removal  and  destruction  of 
that  which  is  the  plaintiff's  estate  and  freehold; 
and  he  held  the  principle  equally  applicable  to 
a  stone  quarry.  So  in  Robinson  v.  Lord  Byron, 
1  Bro.  C.  C.,  583,  an  injunction  was  granted 
against  diverting  a  water-course  from  a  mill, on 
the  ground  that  it  was  absolute  destruction  to 
the  mill.  Vide,  also,  Crockford  v.  Alexander,  15 
Ves., 138.  In  all  these  cases  there  was  no  dispute 
about  the  plaintiff's  title;  that  was  a  conceded 
point  in  all  of  them.  But  in  Pillsworth  v.Hopton, 
6  Ves.,  51,  an  injunction  to  restrain  waste  was 
denied,  the  defendant  *being  in  pos-  [*57O 
session  and  claiming  by  an  adverse  title;  and 
in  Smith  v.  Cottyer,  8  Ves.,  89,  it  was  refused 
where  the  title  was  disputed  as  between  devisee 
and  heir  at  law. 

This  doctrine  was  several  times  under  the 
consideration  of  Chancellor  Kent.  In  Steven* 
v.  Beekman,  1  Johns.  Ch.,  318,  he  refused  an 
injunction  to  restrain  the  defendants  from  cut- 
ting timber  from  land  of  which  the  plaintiff 
was  in  possession  as  owner,  although  it  was  al- 
leged that  the  premises  were  principally,  if  not 
exclusively  valuable  on  account  of  the  timber. 
He  adverted  to  the  doubts  and  difficulties  of 
Ld.  Thurlow  and  Ld.  Eldon  as  to  injunctions 
for  trespass,  and  expressed  his  own  conviction 
that  the  public  convenience  would  not  be  pro- 
moted by  the  exercise  of  such  jurisdiction,  ex- 
cept in  cases  of  a  very  peculiar  nature,  where 
irreparable  injury  would  otherwise  arise.  In 
Livingston  v.  Livingston,  6  Johns.  Ch.,  497,  the 
defendant  and  his  tenant  claimed  a  right  to  es- 
tovers in  the  land  of  the  plaintiff;  there  had 
been  an  action  at  law  tried  and  decided  in  fa- 
vor of  the  plaintiff,  and  another  suit  was  pend- 
ing on  the  same  question.  In  this  stage  of  the 
case,  the  plaintiff  applied  for  an  injunction  to 
restrain  the  defendant  and  his  tenants  from 
cutting  any  more  timber;  the  injunction  was 
granted  on  the  ground  of  preventing  multi- 
plicity of  suits.  The  right  having  been  decided 
in  favor  of  the  plaintiff  in  one  action,  and  an- 
other suit  at  law  being  still  pending,  the  Chan- 
cellor held"  it  just  and  necessary  that  the  fur- 
ther disturbance  of  the  freehold  should  be  pre- 
vented until  the  right  was  finally  settled.  The 
Cftancellor  referred  to  the  English  cases,  in 
which  injunctions  to  restrain  trespasses  had 
been  granted,  and  said  the  principle  of  the  ju- 
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risdiction  of  all  of  them  was  to  preserve  the 
estate  from  destruction;  he  also  referred  to  the 
then  recent  case  of  Oarstin  v.  Asplin,  1  Madd. 
€h.,  150,  as  showing  that  the  general  rule  in 
England  was,  that  an  injunction  will  not  lie  in 
a  naked  case  of  trespass,  where  there  is  no 
privity  of  title,  and  where  there  is  a  legal  rem- 
edy for  the  intrusion;  that  there  must  be  some- 
thing peculiar  in  the  case  so  as  to  bring  the  in- 
jury under  the  head  of  quieting  possessions,  or 
to  make  out  a  case  of  irreparable  mischief  or 
of  jeopardy  to  the  inheritance.  This  doctrine 
was  again  considered  and  elaborately  discussed 
58O*J  by  Chancellor  *Kent,  in  Jerome  v.  Ross, 
7  Johns.  Ch.,  315,  where  he  dissolved  an  in- 
junction which  had  been  granted  by  one  of  the 
Vice- Chancellors  restraining  the  defendants 
from  taking  and  carrying  away  stone  from  a 
ledge  or  mass  of  rock  belonging  to  the  plaint- 
iff, for  the  purpose  of  being  used  in  the  Con- 
struction of  a  dam  connected  with  the  Cham- 
plain  Canal.  He  again  referred  to  the  English 
cases,  and  again  remarked  that  they  were  all 
cases  of  great  and  irremediable  mischief  which 
damages  could  not  compensate,  because  the 
mischief  reached  to  the  very  substance  and 
value  of  the  estate,  and  went  to  the  destruction 
of  it  in  the  character  in  which  it  was  enjoyed. 
The  case  before  him  he  held  distinguishable 
from  those,  by  the  fact  that  the  plaintiff  did 
not  aver  or  show  that  the  mass  of  rock  on 
which  the  trespass  was  committed  was  of  any 
essential  use  or  value;  and  he  remarked  that  if 
the  plaintiff  was  entitled  to  an  injunction  in  that 
•case,  he  did  not  see  why  every  man  in  the  pos- 
session of  land  might  not  call  for  an  injunction 
to  protect  him  from  his  neighbor's  trespasses 
in  every  possible  case;  that  he  thought  it  inex- 
pedient, upon  every  principle  of  justice"  and 
policy,  to  substitute  the  chancery  remedy  of  in- 
junction for  the  more  gentle  common  law  rem- 
edy by  action  and  the  assessment  of  damages 
by" a  jury,  except  in  very  strong,  peculiar  and 
aggravated  instances  of  trespass,  where  the 
injury  could  not  well  admit  of  recompense.  He 
referred  to  several  cases  in  which  incorporated 
•companies  and  other  public  bodies  had  been 
restrained  by  injunction  in  cases  of  trespass, 
but  they  were  all  cases  in  which  they  clearly 
exceeded  their  powers,  and  were  making  per- 
manent appropriations  of  the  land,  and  were 
•destroying  the  inheritance  of  the  complainants. 
Agar  v.  Regents'  Can.  Co.,  Coop.  Eq.,77;  Shand 
v.  Henderson,  2  Dow.,  519;  Huglies  v.  Tr.Mer- 
ton  Coll.,  1  Ves.,  188.  In  this  last  case,  Ld. 
Hardwicke  granted  an  injunction  against  the 
commissioners  of  a  turnpike  company,  who 
forcibly  entered  the  complainant's  garden, 
dug  up  his  roots,  etc.,  and  took  from  it  gravel 
for  their  road.  Although  a  very  aggravated 
case,  Ld.  Hardwicke  said  that  if  there  had  been 
any  ground  of  doubt  as  to  the  authority  of  the 
commissioners,  he  would  not  have  interposed 
until  that  doubt  was  removed,  and  finally  de- 
681*]  termined  at  law;  *but  nonesuch  exist- 
ing, the  nature  of  the  injury  was  such  as  to  en- 
title the  complainant  to  an  injunction.  Vide, 
also,  2  Johns.  Ch.,  162.  468.  The  principle  of 
interfering  by  injunction  to  prevent  multiplic- 
ity of  suits,  is  applicable  only  to  cases  where 
the  right  is  controverted  by  numerous  persons, 
each  standing  on  his  own  ground, and  not  to  the 
case  of  one  or  more  persons  persevering  in  re- 
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peated  acts  of  trespass,  notwithstanding  suits 
and  recoveries  against  them.  Ld.  Tenliam  v. 
Herbert,  2  Atk.,  483;  Eldridge  v.  Hill,  2  Johns. 
Ch.,  281.  In  Livingstonv.  Van  Ingen ,  9  Johns. , 
507,  the  defendants  were  restrained  from  navi- 
gating the  Hudson  River  with  boats  propelled 
by  steam,  in  violation  of  an  exclusive  right 
conferred  upon  the  complainants  by  a  long  con- 
tinued series  of  legislative  Acts.  The  right  of 
the  complainant  was  held  to  be  clear,  and  the 
injury  not  easily  susceptible  of  compensation 
by  way  of  damages. 

To  entitle  the  complainants  in  this  case, 
therefore,  to  an  injunction,  upon  the  princi- 
ples established  and  recognized  in  the  cases 
above  referred  to,  it  was  incumbent  upon  them 
to  establish  at  least  a  strong  prima  facie  right 
to  erect  and  continue  their  float  in  the  basin  in 
the  manner  and  for  the  purpose  stated  in  the 
pleadings  ;  and  to  show  that  if  it  should  be  re- 
moved or  destroyed,  the  injury  would  be  ir- 
remediable and  incapable  of  compensation  by 
way  of  damages.  The  burden  of  establishing 
the  right  rests  upon  the  complainants.  They 
invoke  the  extraordinary  interposition  of  a 
court  of  equity  to  protect  their  property  against 
a  trespasser,  and  must  bring  themselves  with- 
in the  established  principles  upon  which  alone 
a  court  of  equity  will  interpose  in  such  cases. 
They  appear  to  me  to  have  utterly  failed  in  es- 
tablishing their  right ;  in  the  first  place,  there 
is  no  presumption  in  its  favor  arising  from 
long  continued  and  unmolested  exercise  and 
enjoyment.  They  were  warned  by  a  formal 
notice  from  the  Corporation  before  their  ma- 
chine was  completed  that  its  erection  was  con- 
sidered illegal.  It  was  erected  in  direct  vio- 
lation of  an  ordinance  of  the  Corporation  of 
the  City  of  Albany.  The  complainants  neither 
show  nor  claim  any  exclusive  or  peculiar  right 
to  erect  and  use  a  float  of  this  description  with- 
in the  basin.  It  is  conceded  that  the  proprie- 
tors of  any  other  line  of  tow-boats,  or  any  in- 
dividual *or  association  of  individuals  [*582 
engaged  in  the  shipping  and  transporting  of 
merchandise,  would  have  the  same  right  to 
erect  a  similar  machine,  and  that  it  would  be 
equally  convenient  and  advantageous  to  them. 
It  is  admitted  that  if  this  right  should  be  gen- 
erally exercised,  and  any  considerable  number 
of  these  floats  should  be  permanently  moored 
within  the  basin,  it  would  destroy  the  main 
purpose  for  which  it  was  created,  and  instead 
of  promoting  the  public  convenience,  they 
would  then  become  a  public  nuisance.  The 
object  of  the  construction  of  the  basin  was  to 
afford  a  safe  harbor  for  canal  boats  and  vessels 
navigating  the  river,  while  engaged  in  tran- 
shipping produce  and  merchandise,  the  one 
from  the  other,  or  in  unlading  and  taking  in 
their  cargoes  in  any  other  manner.  All  the 
provisions  of  the  Act  show  that  the  common, 
free  and  uninterrupted  use  of  every  part  of  the 
basin  was  intended  to  be  secured  to  all  the 
canal  boats  and  vessels  that  might  enter  it ; 
and  a  right  permanently  and  exclusively  to  oc- 
cupy any  portion  of  its  waters  by  any  individ- 
ual or  association  of  individuals,  is  utterly  in- 
consistent with  the  purpose  for  which  it  was 
created,  whether  it  be  considered  a  mere  basin 
or  dock,  or  a  public  highway.  If  the  com- 
plainants can  moor  a  floating  storehouse  in 
the  basin,  it  is  not  perceived  why  they  may 
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not  erect  a  more  permanent  building,  with  its 
foundation  on  the  bottom  of  the  basin.  It  is 
very  immaterial  to  the  public  how  far  either 
below  or  above  the  surface  of  the  water  the 
obstruction  reaches  ;  it  impedes  the  navigation 
or  other  use  of  the  basin,  neither  more  nor  less 
on  that  account;  and  a  row  of  brick  or  wooden 
storehouses,  extending  from  one  extremity  to 
the  other  of  the  basin,  in  front  either  of  the 
pier  or  of  the  city  docks,  at  a  convenient  dis- 
tance from  them,  with  occasional  intervals  for 
the  purpose  of  access  to  them,  may  be  erected 
and  maintained,  for  aught  I  perceive,  upon  the 
same  principles  on  which  the  right  to  erect  the 
float  in  question  is  maintained.  It  may  very 
well  be  that  the  convenience  of  the  public  at 
large  would  be  promoted  by  it ;  that  addition- 
al facilities  for  the  transhipping  of  goods  would 
be  afforded  ;  and  that  enough  of  the  basin 
would  still  be  left  for  the  accommodation  of 
the  sloops  and  boats  that  might  enter  it.  And 
yet,  conceding  all  this,  would  any  man  con- 
583*]  tend  that  such  erections  *could  be  jus- 
tified? It  seems  to  have  been  supposed  by  the 
complainants  in  their  bill,  and  also  by  their 
•counsel,  that  the  circumstance  of  their  being 
the  owners  or  lessees  of  the  pier  lots  opposite 
to  which  their  float  is  moored,  gave  them  a 
right,  in  relation  to  that  part  of  the  basin, 
which  otherwise  they  might  not  have  possessed. 
I  see  no  foundation  for  this  opinion.  The  Act 
Authorizing  the  Construction  of  the  Basin, 
Laws  of  1823,  p.  128,  made  it  the  duty  of  the 
•Commissioners  of  the  Land  Office  to  grant,  by 
letters  patent  to  the  Commissioners  appointed 
by  that  Act,  the  land  under  water,  occupied 
by  said  mole  or  pier,  as  soon  as  it  should  be 
completed ;  and  the  Commissioners  were  to 
divide  it  into  lots,  and  sell  those  lots  at  auc- 
tion. The  purchasers,  as  proprietors  of  the 
pier,  acquired  certain  rights  in  relation  to  canal 
tolls  and  wharfage  and  dockage,  but  they  have 
no  right  to  appropriate  or  use  the  waters  of 
the  basin,  or  the  land  under  those  waters  in  any 
manner  which  other  citizens  have  not.  What- 
•ever  may  have  been  the  intention  of  the  com- 
plainants, it  is  obvious  that  their  claim,  if  sus- 
tained, may  affect  most  injuriously  the  pro- 
prietors of  the  city  docks  and  of  the  pier  ;  that 
although  there  may  be  some  conveniences  for 
the  purposes  of  loading  and  unloading  vessels 
in  a  floating  storehouse,  which  rises  and  falls 
with  the  tide,  and  which  may  be  approached 
by  boats  on  all  sides  at  the  same  time,  over  a 
storehouse  of  the  same  description  upon  land, 
yet  the  most  material  advantage  is  the  saving 
to  the  proprietors  the  expense  either  by  way 
of  rent  or  purchase,  which  they  would  have 
to  incur,  in  order  to  obtain  as  large  an  area 
upon  the  pier  or  dock.  The  storehouse  of  the 
•complainants,  of  the  dimensions  of  120  by  42 
feet,  costs  them  about  $200  per  annum,  that 
being  the  interest  of  the  sum  expended  in 
building  it;  accommodations  to  the  same  ex- 
tent on  the  lower  floor  of  a  store  or  stores  on 
the  pier  would,  probably,  cost  at  least  five  times 
as  much.  It  pays  no  dockage  or  wharfage, 
because  it  is  not  a  vessel  which  navigates  the 
Hudson  River ;  and  I  presume  no  tax  is  im- 
posed upon  it,  either  as  real  or  personal  estate. 
If  advantages  of  this  character,  and  to  this  ex- 
tent, can  be  legitimately  obtained  and  enjoyed, 
there  will  be  little  demand  for  storehouses  or 
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lots,  as  long  as  there  is  a  vacant  *spot  [*584 
left  in  the  basin  where  a  floating  storehouse 
can  be  moored. 

If  the  basin  be  considered  merely  as  a  part 
of  the  Hudson  River  (a  great  public  highway), 
the  right  of  the  appellants  permanently  to  ap- 
propriate any  portion  of  it  to  their  own  exclu- 
sive use  is  equally  unfounded.  They,  like  all 
other  citizens,  can  use  it  only  as  an  highway 
for  the  purposes  of  navigation  ;  they  have  no 
right  exclusively  to  occupy  any  part  of  it,  by 
either  floating  or  permanent  buildings  or  ob- 
structions. This  float,  if  permanently  moored 
and  continued  in  the  open  part  of  the  river, 
thereby  rendering  the  navigation  less  safe  and 
convenient,  would.  I  apprehend,  most  clearly 
be  a  public  nuisance,  liable  to  be  indicted  as 
such,  or  to  be  abated  without  indictment  by 
any  individual  who  might  be  injured  or  ag- 
grieved by  it.  It  certainly  is  not  less  a  nui- 
sance, if  the  views  which  I  have  expressed  are 
correct,  for  being  placed  within  the  basin.  The 
cases  of  King  v.  Russell,  6  East,  427;  King  v. 
Gross,  8  Camp.,  224,  and  King  v.  Jones,  3 
Camp.,  229,  all  show  that  any  obstruction  of  a 
public  street  or  highway  for  an  unreasonable 
length  of  time,  although  in  the  prosecution  of 
a  lawful  business,  as  in  the  loading  or  unload- 
ing of  wagons  or  drays,  or  by  stages  waiting 
and  soliciting  for  passengers,  is  indictable  as 
a  public  nuisance,  although  room  enough 
might  still  be  left  for  the  accommodation  of 
the  public  on  the  opposite  side  of  the  street. 
The  public  are  entitled  to  the  use  and  enjoy- 
ment of  the  whole  of  the  highway,  and  no  in- 
dividual can  appropriate  a  portion  of  it  to  his 
own  exclusive  use,  and  shield  himself  from  re- 
sponsibility to  the  public  by  saying  that  enough 
is  still  left  for  the  accommodation  of  others. 
In  every  point  of  view  in  which  I  have  been 
able  to  consider  this  case,  it  appears  to  me 
that  the  right  claimed  by  the  complainants  is 
not  merely  doubtful,  but  that  it  is  most  clearly 
and  obviously  unfounded  ;  and  that  upon  this 
ground,  without  considering  any  other  branch 
of  the  case,  the  decree  of  the  Chancellor  dis- 
solving the  injunction  was  correct  and  might 
be  affirmed. 

But  if  the  question  of  right  was  less  clear 
against  the  complainants,  I  should  still  be  of 
opinion  that  they  were  not  entitled  to  an  in- 
junction on  the  ground  that  they  could  obtain 
*ample  compensation  in  an  action  of  [*585 
law,  by  way  of  damages,  for  any  injury  which 
they  might  sustain  from  the  trespass  of  the  de- 
fendants. There  would  be  no  more  difficulty 
in  the  assessment  of  damages  by  a  jury  in  this 
case  than  in  innumerable  others  which  are  daily 
occurring  in  our  courts  of  law.  The  cost  of 
the  machine  is  easily  proved,  and  its  value  to 
the  complainants  in  the  saving  of  time  and 
labor  in  the  transhipping  of  cargoes  and  the 
lading  and  unlading  of  boats  and  vessels  (if 
that  be  a  legitimate  item  of  damages),  can  be 
established  by  witnesses  who  have  seen  its  ope- 
ration and  know  the  nature  and  extent  of  the 
business  in  which  the  complainants  employ  it. 
Professional  men,  and  others  who  are  in  the 
habit  of  attending  our  courts  of  law,  well  know 
that  questions  of  a  similar  character  in  relation 
to  the  extent  of  damages,  and  of  at  least  equal 
difficulty,  are  constantly  presented  to  juries 
and  by  them  settled  and  adjusted  according  to 
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the  weight  of  evidence  in  the  case.  If  the  com- 
plainants' right  is  doubtful,  and  the  injury 
which  they  may  sustain  from  the  threatened 
trespass  is  susceptible  of  adequate  compensa- 
tion at  law,  they  are  not  entitled  to  an  injunc- 
tion simply  on  the  ground  that  the  trespass  will 
cause  the  total  destruction  of  their  float,  as  it 
cannot  be  removed  from  the  basin  without  be- 
ing broken  up.  The  cases  already  referred  to 
show  that  that  alone  is  not  a  sufficient  ground 
for  an  injunction.  Admitting,  therefore,  that 
the  Corporation  of  Albany  have  no  jurisdiction 
over  the  basin,  that  the  ordinances  complained 
of  are  unconstitutional  and  illegal,  I  am  still 
of  the  opinion  that  the  complainants  have  failed 
to  show  a  case  in  which,  according  to  the  es- 
tablished principles  of  a  court  of  equity,  they 
are  entitled  to  an  injunction.  It  is  unneces- 
sary for  me,  therefore,  to  go  at  length  into  the 
consideration  of  the  validity  of  those  ordi- 
nances. 

By  its  original  charter,  the  City  of  Albany 
was  bounded  on  the  east  by  the  Hudson  River, 
at  low  water  mark  ;  but  by  an  Act  passed  Mar. 
25,  1808,  5  Web.  ed.  L.,288,theeasterly  bounds 
of  the  city  were  extended  to  the  west  bounds 
of  the  County  of  Rensselaer,  opposite  to  said 
city  ;  that  is,  to  the  center  of  the  river.  Pre- 
viously, however,  to  this  extension  of  the  east- 
586*]  ern  line  of  the  city  (to  wit :  in  1801 ;  *2 
R.  L.  of  1801,  p.  157,  sec.  19),  the  Corporation 
had  been  empowered  to  make  by-laws  to  pre- 
vent the  docks  and  slips  and  the  river  opposite 
thereto  from  being  in  any  manner  obstructed. 
Since  1808,  therefore,  the  Corporation  have 
possessed  and  exercised  the  same  general  juris- 
diction over  the  waters  of  the  river  to  the  mid- 
dle of  the  main  channel, that  they  have  aright  to 
exercise  over  any  other  part  of  the  city.  It  is  not 
pretended  that  this  jurisdiction  has  been  taken 
away  or  limited  by  any  subsequent  Act.unless 
it  be  by  the  Act  authorizing  the  construction 
of  the  basin.  Laws  of  1823,  p.  128.  To  the 
passing  of  that  Act  the  Corporation  assented. 
It  appears  from  the  preamble  that  it  was  deemed 
an  Act  of  great  importance  to  the  commercial 
interests  of  the  city.  So  far,  therefore,  as  that 
Act  limits  or  affects  the  rights  and  powers  of 
the  Corporation,  it  is  binding  upon  them.  In 
some  respects  it  does  limit  their  powers  and 
affect  their  previous  rights.  It  expressly  pro- 
vides that  no  wharfage  or  other  charge  shall 
ever  be  exacted  from  canal  boats  or  other  craft, 
or  rafts  of  lumber  entering  from  the  canal, and 
using  the  waters  of  the  basin,  or  passing 
through  the  same  into  or  from  the  Hudson 
River,  or  for  laying  along  side  the  pier  or 
bridges.  Sec.  5.  It  fixes  the  sum  to  be  charged 
for  wharfage  on  all  other  vessels,  and  gives 
half  of  it  to  the  proprietors  of  the  pier.  Sees. 
6-8.  It  makes  it  the  duty  of  the  Canal  Com- 
missioners to  compute  and  charge  tolls  on  all 
boats,  etc.,  entering  the  basin  from  the  canal, 
or  leaving  the  basin  for  transportation  on  the 
canal,  in  the  same  manner  as  if  the  basin  were 
a  part  of  the  canal  ;  that  is,  they  are  to  add  the 
length  of  the  basin  in  their  computation  of  the 
distance  for  which  toll  is  to  be  paid,  and  the 
increase  of  toll  thus  received,  after  deducting 
certain  charges  and  expenses,  is  to  be  paid  over 
to  the  proprietors  of  the  pier.  Sec.  9.  It  is  to 
be  considered  as  a  part  of  the  canal,  for  the 
purpose  of  ascertaining  and  collecting  with 
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convenience  the  amount  of  tolls  to  be  paid  by 
canal  boats  entering  the  basin.  But  in  the  tolls 
thus  accruing  and  collected,  the  State  has  no 
interest  ;  they  belong  exclusively  to  the  Pier 
Company,  and  are  paid  over  to  them.  The 
basin  is  in  no  sense,  affecting  the  question  of 
jurisdiction  over  its  waters,  a  part  of  the  canal. 
No  jurisdiction  or  control  over  it  is  either  ex- 
pressly or  impliedly  given  to  the  Canal  Commis- 
sioners ;*nor  are  the  pre-existing  powers  [*587 
of  the  Corporation  of  Albany, in  that  respect, in 
any  manner  limited  or  restricted,  except  in  the 
particulars  already  adverted  to.  In  1826, Laws 
of  1826,  p.  184,  the  several  Acts  relating  to  the 
City  of  Albany  were  amended  and  combined 
into  one  Act.  By  the  15th  section  of  that  Act, 
the  Common  Council  are  authorized,  among 
other  things,  to  establish  and  regulate  docks, 
wharves,  or  whatever  may  be  necessary  in  and 
about  the  same,  to  prevent  theincumbering  of 
the  streets,  sidewalks,  wharves  or  slips  with 
wheelbarrows,  lumber,  stone  or  any  materials 
whatever;  to  regulate  and  restrain  the  running 
at  large  of  horses,  hogs,  etc.,  and  generally  to 
make  all  such  rules,  by-laws  and  regulations 
for  the  good  order  and  government  of  the  said 
city  and  the  commerce  and  trade  thereof,  as 
they  may  deem  expedient,  not  repugnant  to 
the  Constitution  and  laws  of  this  State;  and  to 
inflict  penalties  for  the  violation  of  any  by-law, 
not  exceeding  $25  for  any  one  offense.  The 
provision  of  the  Act  of  1801, which  empowered 
the  Corporation  to  make  by-laws  to  prevent 
the  docks  and  slips  and  the  river  opposite  there- 
to from  being  in  any  manner  obstructed,  is 
almost  in  the  same  terms  introduced  into  the 
Act  of  1826. 

The  question,  then,  is,  whether,  under  these 
various  Acts,  the  Corporation  of  Albany  had 
authority  to  pass  the  ordinance  of  July  25,1831, 
of  which  the  appellants  complain.  That  ordi- 
nance made  it  the  duty  of  the  dock-master,  in 
case  any  vessel,  craft,  boat,  etc.,  not  actually 
employed  in  navigating  the  Hudson  River  or 
some  one  of  the  canals,  should  be  within  any 
basin,  dock,  wharf,  pier  or  slip  in  the  said 
city,  to  cause  notice  to  be  given  to  the  owner 
or  owners  thereof,  to  remove  the  same  from 
the  basin  and  wharves  of  said  city  within  10- 
days  after  service  of  such  notice  ;  and  if  the 
same  was  not  removed  within  that  time,  then 
it  was  made  the  duty  of  the  dock-master  to- 
take  possession  of  and  remove  it  himself.  In. 
discussing  this  question,  I  shall  assume,  as  hav- 
ing been  already  established:  1. That  the  Corpo- 
ration have  authority  to  make  by-laws  to  pre- 
vent the  docks  and  slips  of  the  city  and  the 
river  opposite  thereto  from  being  in  any  man- 
ner obstructed,  and  to  enforce  the  same  by  pen- 
alties not  exceeding  $25  for  any  one  offense.  2. 
That  the  float  of  the  appellants  is  an  illegal  and 
Unauthorized  obstruction  of  the  basin,  |  *688 
considered  either  as  a  dock  or  a  part  "of  the 
river,  and  that  an  ordinance  of  the  Corpora- 
tion directing  the  same  to  be  removed  under 
the  penalty  aforesaid  would  have  been  valid, 
and  might  legally  have  been  enforced.  All  that 
remains  to  be  considered  then  is,  whether  the 
Corporation,  either  in  lieu  of,  or  in  addition  to 
such  penalty,  had  aright  to  treat  such  obstruc- 
tion as  a  public  nuisance,  and  to  direct  its  offi- 
cers by  ordinance  summarily  to  abate  it.  It 
has  been  laid  down  as  a  general  proposition, 
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that  when  a  corporation  is  empowered  to  en- 
force its  ordinances  by  fine  or  in  any  other  pre- 
scribed manner,  it  is  by  implication  precluded 
from  adopting  any  other  method  of  punishing 
disobedience  to  them.  Kirkv.  Nowell,  IT.  R., 
124.  The  question  in  that  case  was  whether  a 
corporation  which  possessed  a  general  power 
of  making  by-laws,  could  make  a  by-law  cre- 
ating a  forfeiture.  Ld.  Mansfield  held  that  no 
corporation  possessed  such  an  extraordinary 
power,  unless  it  was  expressly  given  ;  it  being 
against  Magna  Charta  ;  and  Mr.  J.  Buller  also 
said,  that  considering  it  a  by-law  creating  a 
forfeiture,  the  Act  of  Parliament  not  having 
given  this  Corporation  a  power  to  make  such 
a  by-law,  it  was  bad  on  that  ground  ;  and  he 
held  it  to  be  bad  for  the  additional  reason,  that 
the  Act  had  prescribed  in  what  manner  by- 
laws should  be  enforced,  namely :  by  fine  or 
amerciament,  and  that,  therefore,  the  Corpo- 
ration was  precluded  by  the  Act  from  inflicting 
any  other  punishment.  This  case  has  been  cited 
by  subsequent  elementary  writers  as  establish- 
ing both  those  positions.  2  Kyd,  Corp,  110  ; 
Willcock,  Munic.  Corp.,  180,  pi.  449  ;  Ang.  & 
Ames,  Corp. ,  200.  Considering  the  ordinance 
in  question  as  a  mere  ordinance  or  by-law,  I 
must  confess  I  do  not  see  how  its  validity  is  to 
be  maintained,  if  the  principle  laid  down  by 
Mr.  J.  Buller  is  correct.  But  the  real  question 
in  this  case  is,  not  whether  the  ordinance  in 
question,  considered  as  a  Legislative  Act,  is 
valid,  but  whether  the  Corporation  had  power 
upon  any  principle  whatever  to  do  the  Act 
which  the  ordinance  authorized  to  be  done. 
The  injunction  restrained  the  Corporation  and 
their  officers  from  intermeddling  with  or  remov- 
ing the  complainants'  float.  If  that  float  is  a 
public  nuisance,  which  the  Corporation  had  a 
589*]  *right  to  abate,  that  right  cannot  be 
affected  or  impaired  by  their  having  undertak- 
en in  the  form  of  an  ordinance  to  prescribe  to 
their  agents  or  officers  the  manner  in  which 
they  should  proceed  to  cause  it  to  be  removed. 
I  have  already  expressed  the  opinion  that  this 
float,  considered  as  an  unauthorized  obstruc- 
tion either  of  the  river  or  the  basin,  was  a  pub- 
lic nuisance  ;  and  the  books  lay  down  the  rule 
in  very  broad  terms  that  any  person  may  abate 
a  common  nuisance  ;  it  is  so  stated  by  Vin., 
tit.  Nuisance,  T,  pi.  3,  and  W,  pi.  4.  in  Bac. 
Abr.,  tit.  Nuisance,  6,  that  any  one  may  pull 
down  or  otherwise  destroy  a  common  nuisance, 
as  a  new  gate  or  even  a  new  house  created  in  a 
highway ;  for  if  one,  whose  estate  is  preju- 
diced by  a  private  nuisance,  may  justify  the 
entering  into  another's  grounds,  and  pulling 
down  and  destroying  it,  it  cannot  but  follow  a 
fortiori  that  any  one  may  lawfully  destroy  a 
common  nuisance  ;  and  in  Com.  Dig. ,  tit.  Ac- 
tion upon  the  Case  for  a  Nuisance,  D,  4,  it  is 
said  if  it  be  a  common  nuisance,  as  a  gate 
erected  across  an  highway,  every  one  may 
throw  itdown.  Blackstone,  3  Bl.  Com  ,  7,  says, 
if  a  new  gate  be  created  across  the  public  high- 
way, which  is  a  common  nuisance,  any  of  the 
King's  subjects  passing  that  way  may  cut  it 
down  and  destroy  it.  The  case  of  James  v.  Hay- 
ward.  Cro.  Ch.,  184,  is  referred  to  in  all  those 
cases  in  support  of  the  position,  and  it  seems 
to  sustain  it.  That  was  an  action  of  trespass 
for  breaking  the  plaintiff's  close,  and  pulling 
up  and  cutting  down  a  gate.  The  defendant 
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justified,  because  the  gate  was  placed  across 
the  highway,  and  so  fixed  that  the  King's  sub* 
jects  could  not  pass  without  interruption  by 
reason  of  the  said  gate  and,  therefore,  he  cut 
it  down.  The  justification  was  sustained,  the 
court  holding  it  was  a  common  nuisance,  which 
every  person  had  a  right  to  abate,  and  for  the 
abating  of  which  no  action  could  lie.  The  lan- 
guage of  the  court  on  the  second  point  is,  "that 
admitting  it  to  be  a  nuisance,  although  the  usU' 
al  course  is  to  redress  it  by  indictment,  yet 
every  person  may  remove  the  nuisance,  and 
the  cutting  of  the  gate  was,  therefore,  lawful." 
There  was  no  averment  in  that  case  that  the" 
defendant  was  specially  aggrieved  by  the  nui- 
sance. Houghton  v.  Butler,  4  T.  R.,  364,  seems 
to  support  the  same  doctrine ;  that  was  also- 
trespass  for  breaking  Mown  a  gate.  [*59O 
The  defendants  justified  on  the  ground  of  a 
right  of  way  over  the  locus  in  quo;  and  because 
the  gate  was  wrongfully  erected  across  the  said 
way,  they  broke  it  down.  There  was  no  aver- 
ment in  that  case  that  they  were  specially  ag- 
grieved by  the  gate.  It  seems  to  be  sufficient 
to  show  that  the  obstruction  was  illegal,  and 
that  the  party  removing  it,  either  as  one  of  the 
community  at  large  in  the  case  of  a  public 
highway,  or  by  special  grant  in  the  case  of  a 
private  way,  had  a  right  to  an  unobstructed 
passage  there.  Every  citizen  has  a  right  to  an 
unobstructed  passage  over  the  navigable  waters 
and  public  highways  of  the  State ;  and,  I 
apprehend,  he  may  remove  any  obstruction 
to  his  passage,  and  that  it  will  not  be  necessary 
for  him  to  aver  in  his  ^justification  that  he  was 
specially  impeded  by  it.  If  this  be  so,  I  appre- 
hend with  the  Chancellor  that  this  Corporation 
cannot  be  liable  to  an  action  for  the  exercise  of 
a  power  which  every  member  of  the  communi- 
ty possesses.  But  if  the  true  doctrine  be  that 
ssserted  by  the  complainants'  counsel,  that  no 
one  but  a  person  aggrieved  can  remove  a  pub- 
lic nuisance,  the  Corporation,  whose  duty  it  is 
to  preserve  the  public  streets,  the  docks  and 
slips,  and  the  river  opposite  thereto,  from  being 
in  any  manner  obstructed,  may  well  be  consid- 
ered a  party  aggrieved  by  any  such  illegal  ob- 
struction. 

If  this  is  a  case  in  which  the  Corporation  or 
any  other  person  had  a  right  summarily  to  re- 
move or  abate  this  obstruction,  then  the  objec- 
tion that  the  appellants,  by  this  course  of  pro- 
ceeding, may  be  deprived  of  their  property 
without  due  process  of  law  or  trial  by  jury,  has 
no  application.  Formal  legal  proceeding  and 
trial  by  jury  are  not  appropriate  to,  and  have 
never  been  used  in  such  cases.  2  Cow.,  819,  n. 
b;  8  Wend.,  85. 

On  the  whole,  I  am  of  opinion  that  the  de- 
cree of  the.  Chancellor  ought  to  be  affirmed:  but 
I  desire  to  be  understood  as  placing  that  opin- 
ion principally  upon  the  ground  that  the  com- 
plaints have  failed  to  show  a  case  which  enti- 
tles them  to  the  special  interposition  and  pro- 
tection of  a  court  of  equity,  according  to  the 
well  established  principles  of  that  court. 

*By  Mr.  Senator  Allen.  It  was  ad-  [*5»1 
mitted  by  the  counsel  for  the  appellants  that 
the  bounds  of  the  County  of  Albany  extended 
to  a  line  drawn  through  the  middle  of  the  main 
stream  of  the  Hudson  River  and,  consequently, 
that  the  basin  and  pier  were  within  the  corpo- 
rate limits  of  the  city.  The  appellants  deny, 
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however,  that  the  powers  of  the  Common  Coun- 
cil over  the  basin  extend  further  than  to  pre- 
serve and  maintain  good  order  within  the 
bounds  of  the  city  and,  therefore,  that  the  or- 
dinance asuming  that  the  float  or  ark  of  the 
appellants  was  a  nuisance,  and  the  order  to  re- 
move it,  were  contrary  to  the  powers  granted 
to  them  by  their  charter  and  the  statutes  amend- 
ing it,  and  was  a  proceeding  not  warranted  by 
the  Constitution  of  the  State.  By  the  Act  of  the 
Legislature,  sess.  49,  ch.  185,  sec.  15,  the  Cor- 
poration are  authorized  to  regulate  docks, 
wharves  or  whatever  may  be  necessary  in  and 
about  the  same  ;  to  abate  or  remove  any  nui- 
sances; to  regulate  bridges,  wharves  and  slips; 
to  prevent  all  obstructions  in  the  river,  near  or 
opposite  such  wharves,  docks  or  slips  ;  to  pre- 
vent the  incumbering  of  the  wharves  or  slips; 
to  regulate  the  police  of  the  city  ;  to  be  Com- 
missioners of  Highways  in  and  for  the  city  ; 
and  generally  to  make  all  such  rules,  by-laws 
and  regulations  for  the  order  and  good  govern- 
ment of  the  city,  and  the  commerce  and  trade 
thereof,  as  they  may  deem  expedient,  not  re- 
pugnant to  the  Constitution  or  laws  of  the  State ; 
and  to  inflict  penalties  for  the  violation  of  any 
by-law,  not  exceeding  $25  for  any  one  offense. 
These  are  the  statutory  powers  possessed  by  the 
Corporation,  and  under  which  they  are  author- 
ized" to  regulate  the  docks,  wharves  and  slips  ; 
to  remove  any  nuisance  from  them,  and  to  pre- 
vent obstruction  in  them.  By  the  terms  "docks, 
wharves  and  slips,"  the  piers,  bulkheads  and 
matters  surrounding  them,  are  meant;  and  the 
jurisdiction  of  the  Corporation,  therefore,  for 
the  above  purposes  is  extended  over  the  waters 
of  the  river  to  the  center  of  the  same,  arid  every 
erection  in  or  on  it,  including  the  basin  and 
pier  docks  alluded  to.  By  one  of  the  points 
made  by  the  appellants,  the  extent  of  this  juris- 
diction is  denied,  and  it  is  contended  that  the 
basin  forms  a  part  of  the  canal,  and  is  subject 
only  to  State  regulation  ;  and  they  refer  to  the 
592*]  *Actof  1823,  ch.  Ill,  in  support  of  this 
position.  But  no  part  of  that  Act,  or  any  other 
Act  of  the  Legislature,  declares  the  basin  to  be 
a  part  of  the  canal;  the  Act  alluded  to  only  di- 
rects the  Canal  Commissioners  to  charge  tolls 
on  all  canal  boats  entering  the  basin  from  the 
canal,  or  which  shall  leave  the  basin  for  trans- 
portation on  the  canal,  for  its  entire  length,  in 
the  same  manner  as  if  it  were  part  of  the  ca- 
nal. If  the  basin  was  a  part  of  the  canal,  why 
are  the  words  "as  if  it  were"  used  ?  Evidently 
to  show  that  it  was  not  a  part  of  the  canal,  but 
that  the  regulation  in  the  payment  and  receipt 
of  tolls,  should  be  the  same  as  those  on  the 
canal.  In  their  grant  to  the  owners  of  the  pier 
lots,  the  Legislature  no  doubt  took  into  con- 
sideration the  advantages  that  would  result  to 
the  canal  boats,  craft  and  rafts  of  lumber,  in 
the  accommodation  of  entering  an  extensive 
basin  at  the  termination  of  the  canal  where 
they  could  lie  secure  from  flood  or  tempest, 
instead  of  entering  the  river  where  they  would 
be  exposed  to  both  ;  and  therefore,  as  an  en- 
couragement to  the  undertaking,  and  without 
doing  any  injustice  to  the  owners  of  the  boats 
or  vessels  who  used  the  basin,  they  granted 
certain  privileges,  such  as  the  toll  on  the  canal 
boats,  and  double  wharfage  on  all  vessels  or 
other  craft  navigating  the  Hudson  River  which 
entered  the  basin. 
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The  appellants  contend  also  that  by  the  stat- 
ute, the  leading  object  of  the  basin  was  to  fa- 
cilitate transhipments  of  produce  and  merchan- 
dise; and  that  if  the  ark  has  tended  to  effect 
this  object,  it  is  no  nuisance.  The  preamble 
of  the  Act  of  1823  states  that  the  construction 
of  the  basin  would  enable  transhipments  to  be 
made  between  canal  and  river  craft  without  the 
cost  and  delay  of  cartage  and  storage.  In  pass- 
ing this  Act,  it  is  quite  clear  to  my  mind  that 
the  Legislature  could  not  have  had  in  view  any 
such  construction  as  the  float  or  ark,  in  order 
that  transhipments  might  be  facilitated.  By 
the  words  of  the  preamble,  it  must  have  been 
intended  that  the  transhipments  alluded  to 
were  those  that  would  probably  take  place  be- 
tween the  canal  boats  and  the  vessels  navigat- 
ing the  river,  employed  in  carrying  the  produce 
of  the  country  to  a  market,  and  in  no  other 
way.  The  word  "  transhipment,"  according  to 
Webster  and  other  lexicographers,  is  the  act 
of  transferring  goods  from  one  ship  to  anoth- 
er. This  float  or  ark,  however,  is  neither  a 
*ship  or  vessel  capable  of  being  navi-  [*593 
gated,  neither  is  it  a  canal  boat  or  a  river  craft, 
as  its  immense  size  will  not  permit  it  to  float 
out  of  the  basin  or  pass  through  the  canal,  nor 
was  it  intended  for  any  other  purpose  than  a 
storehouse  and,  therefore,  the  delay  of  storage 
is  not  avoided  by  its  use.  It  did  not  come 
through  the  canal  and,  therefore,  paid  no  toll ; 
neither  did  it  come  through  the  lock  and, 
therefore,  has  not  navigated  the  Hudson  River, 
and  is  not  subject  to  double  wharfage.  It  is 
in  fact  an  erection  not  in  the  contemplation  of 
the  statute  or  of  the  owners  of  the  pier. 

The  powers  of  the  Corporation,  it  appears  to 
me,  are  sufficient  to  authorize  the  removal  of 
this  float  or  ark,  if  they  shall  deem  it  a  nui- 
sance, and  injurious  to  the  trade  and  commerce 
of  the  city.  One  of  the  specific  powers  granted 
to  the  Corporation  is  to  abate  and  remove  any 
nuisance  in  any  wharf,  and  to  prevent  all  ob- 
structions in  the  river  near  or  opposite  such 
wharf.  The  good  government  of  a  populous 
city  requires  that  the  municipal  authority 
should  possess  in  certain  cases  summary  juris- 
diction, and  it  appears  to  me  that  the  Legis- 
lature intended  by  the  Act  of  1826  to  invest  the 
Corporation  of  Albany  with  the  necessary  pow- 
ers to  remove  an  obstruction  so  formidable  as 
the  one  alluded  to.  In  addition  to  the  power 
to  abate  or  remove  nuisances,  they  are  author- 
ized to  forfeit  and  seize  all  bread  made  contra- 
ry to  the  fixed  assize.  How,  it  may  be  asked, 
are  they  to  abate  or  remove  a  nuisance,  or 
cause  a  forfeiture  of  bread,  except  by  a  sum- 
mary proceeding?  If  it  is  answered  that  the 
statute  authorizes  a  penalty  of  $25,  I  reply: 
first,  that  the  power  to  inflict  penalties  is  op- 
tional, as  is  the  power  to  imprison  for  certain 
offenses,  either  of  which  may  be  inflicted  or 
neither,  as  they  shall  deem  expedient;  second, 
that  the  remedy  by  penalty  is  incomplete  to  ef- 
fect the  object — as  in  the  present  case,  if  the 
Corporation  had  recovered  the  penalty,  the 
evil  would  still  have  remained,  the  pecuniary 
advantages  accruing  to  the  appellants  far  ex- 
ceeding the  penalty;  and  if  they  had  repeated 
the  action  again  and  again,  the  mischief  would 
not  have  been  removed,  as  the  advantages  to 
the  appellants  would  enable  them  to  pay  any 
penalty  the  Corporation  are  authorized  to  ex- 
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594*1  act.  A  power  to  prevent  *the  continu- 
ance or  the  nuisance,  therefore,  by  means  not 
to  be  resisted,  appears  to  be  essentially  neces- 
sary, in  order  to  the  due  administration  of  jus- 
tice. Where  there  is  no  negative  powers  in  a 
statute,  the  court  will  allow,  ex  necessitate,  a 
latitude  of  construction.  The  construction 
must  be  according  to  the  intention,  and  must 
be  from  the  whole  taken  together.  All  stat- 
utes made  for  the  public  good  must  be  ex- 
pounded in  such  manner  that  they  may,  as  far 
as  possible,  attain  the  end  of  their  enactment. 
It  is  the  duty  of  judges  to  give  such  construc- 
tion as  will  redress  the  mischief  and  advance 
the  remedy,  and  to  suppress  all  evasions  that 
may  be  attempted  to  continue  the  mischief. 
The  law  will  not,  by  any  construction,  advance 
a  private  interest  to  the  destruction  of  that  of 
the  public;  but,  on  the  contrary,  will  advance 
the  public  interest  as  far  as  possible,  though  it 
be  to  the  injury  of  private  interests.  Whenever 
a  statute  gives  a  discretionary  power  to  any 
person,  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  facts,  it  is  a  sound  rule  of 
construction  that  the  statute  constitutes  him  the 
sole  and  exclusive  judge  of  the  existence  of 
those  facts.  It  is  no  answer  that  such  pow- 
er may  be  abused,  for  there  is  no  power 
which  is  not  susceptible  of  abuse.  14  Peters- 
dorff,  513;  1  Str.,  253;  12  Wh.,  31.  The  con- 
struction I  have  given  the  Act  of  1826  is  in  ac- 
cordance with  the  foregoing  precedents, which 
authorizes,  as  I  think,  the  conclusion  I  have 
arrived  at,  that  ample  power  was  delegated  by 
that  law  to  remove  the  evil  complained  of. 

If  however,  I  should  be  wrong  in  the  con- 
struction of  the  statute,  I  think  it  can  hardly 
be  disputed  that  the  obstruction  may  be  re- 
moved as  a  common  nuisance.  Blackstone  de- 
fines a  nuisance  to  be  whatever  unlawfully  an- 
noys or  doth  damage  to  another;  and  such  nui- 
sance may  be  abated — that  is,  taken  away,  or 
removed  by  the  party  aggrieved  thereby,  so  as 
he  commit  no  riot  in  doing  it.  Burns  says,  it 
seems  to  be  certain  that  any  one  may  pull 
down  or  otherwise  destroy  a  common  nuisance, 
for  if  one  whose  estate  is  or  may  be  prejudiced 
by  a  private  nuisance,  may  justify  the  entering 
upon  another's  ground  and  destroying  such  a 
nuisance,  it  cannot  but  follow  a  fortiori  that 
any  one  may  lawfully  destroy  a  common  nui- 
sance; and  as  the  law  is  now  holden  it  seems 
595*]  that  in  a  plea  justifying  the  removal 
of  a  nuisance,  a  man  need  not  show  that  he 
did  as  little  damage  as  might  be.  8  Bl.  Com., 
5;  3  Burns,  'Justice,  222.  Is  not  then  the  float 
or  ark  a  common  nuisance?  The  ark  is  repre- 
sented by  the  appellants  to  be  120  feet  in  length, 
and  42  feet  in  width;  they  are  in  possession,  as 
tenants,  of  only  110  feet  on  the  pier,  in  front  of 
which  the  float  or  ark  is  moored.  It  appears, 
then,  that  the  ark  occupies  10  feet  more  of  the 
waters  in  front  of  the  pier  than  what  is  owned 
by  the  appellant.  It  is  permanently  fixed  at 
this  place  by  piles  driven  into  the  bottom  of 
the  river  or  basin,  to  which  it  is  fastened .  By 
the  diagram  annexed  to  the  answer,  it  is  shown 
that  the  float  lies  immediately  in  a  line  with  the 
lock  or  entrance  into  the  basin,  and  must, 
therefore,  more  or  less  obstruct  the  free  navi- 
gation of  it.  The  Act  of  1823  provides  that  no 
wharfage  or  other  charge  shall  be  exacted  from 
the  canal  boats  or  other  craft,  or  rafts  of  lum- 
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ber  entering  from  the  canal,  for  lying  along 
side  the  pier  or  bridges.  Here  is  a  general  per- 
mission for  the  canal  boats  and  rafts  of  lum- 
ber to  lay  at  the  pier  free  of  expense,  and  to 
them,  therefore,  the  float  which  occupies  per- 
manently 120  feet  of  this  pier,  must  be  an  ob- 
struction of  the  privilege  granted  by  the  Act. 
By  the  Act  of  1828,  ch.  164,  the  Corporation 
are  authorized  to  excavate  and  deepen  the  bas" 
in  in  front  of  any  pier  lot,  the  expense  to  be 
apportioned  among  the  lots,  and  paid  by  the 
owners  or  occupants  thereof.  The  operation 
of  excavating,  however,  is  obstructed  by  this 
float,  permanently  fixed  as  it  is  by  piles  driven 
into  the  bottom  of  the  basin.  The  petition  of 
the  owners  and  proprietors  of  the  pier  lots  set 
forth  in  the  answer  of  the  respondents  repre- 
sents the  float  as  injurious  to  their  rights  and 
property,  and  as  an  improper  use  of  the  basin, 
by  the  persons  who  have  placed  the  float  in  it, 
and  as  ad  impediment  to  its  use  by  others.  And 
the  respondents  charge,  that  the  float  or  ark  is 
an  obstruction  to  the  free  navigation  of  the  bas- 
in, and  that  it  never  was  the  intention,  in  the 
construction  of  the  basin,  that  this  description 
of  hulk  should  be  accommodated  within  its 
waters.  Here,  it  appears  to  me,  is  obstruction 
enough  to  constitute  a  common  nuisance, 
which  does  unlawfully  annoy,  or  doth  damage: 
1.  To  those  entering  the  basin;  2.  To  the  boats 
and  rafts  of  lumber  entering  the  basin  through 
the  canal;  3.  *To  the  Corporation  in  [*596 
preventing  the  excavation  of  the  basin;  4.  To 
the  owners  and  proprietors  of  the  pier  lots,  as 
injurious  to  their  rights  and  property;  and  5. 
To  the  respondents,  and  the  public  generally, 
in  preventing  the  free  navigation  of  the  basin, 
and  as  otherwise  injuring  the  trade  and  com- 
merce of  the  city.  If  the  principles  contended 
for  by  the  appellants  be  correct,  however,  and 
they  cannot  be  obstructed  in  the  free  use  of  any 
means  to  facilitate  business  within  the  basin 
which  are  not  expressly  prohibited  by  legisla- 
tive enactments,  then,  if  the  ark  was  moored  in 
any  other  part  of  the  basin  so  as  to  obstruct  its 
navigation  in  a  much  greater  degree  than  it 
now  does,  or  if  a  number  more  of  these  floats 
were  erected,  and  thus  a  large  portion  of  the 
basin  obstructed,  there  would  be  no  remedy,  as 
the  building  and  mooring  of  such  a  structure 
is  not  prohibited,  in  so  many  words,  by  the 
statute.  That  this  doctrine  is  clearly  untenable, 
is  evident,  from  the  following  authorities.  The 
case  in  1  Dall.,  150,  is  direclly  in  point,  and  in- 
volves similar  principles  to  that  under  consid- 
eration. It  was  a  nuisance  in  erecting  a  wharf 
on  the  public  property,  and  the  case  before  us 
is  the  erection  of  a  float  or  ark  on  the  property 
of  the  public,  or  property  under  the  jurisdic- 
tion of  the  public  authorities.  The  defendant 
offered  to  show,  as  in  the  present  case  it  was 
insisted,  that  the  erection  had  been  beneficial 
to  the  public  and,  therefore,  not  to  be  regard- 
ed as  a  nuisance.  The  court  held,  however, 
that  the  evidence  was  inadmissible  for  two  rea- 
sons: 1.  Because  it  would  only  amount  to  mat- 
ter of  opinion,  whereas  it  is  on  facts  the  court 
must  proceed,  and  the  necessary  facts  are  al- 
ready in  proof;  2.  Because  it  would  be  no  jus- 
tification, for  on  the  same  principle  that  the  de- 
fendant might  carry  out  his  wharf  12  feet,  he 
could  justify  the  extending  it  further,  or  any 
other  man  might  claim  a  right  to  a  similar  in- 
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trusion.  Suppose,  for  instance,  a  street  were 
60  feet  wide,  12  feet  might  be  taken  off  it  with- 
out doing  any  material  injury  to  the  public 
property,  or  creating  any  great  obstruction  to 
passengers;  yet  surely  this  will  not  justify  any 
man's  building  upon  and  assuming  the  prop- 
erty of  the  12  feet  that  could  be  thus  spared. 
Queen  v.  Leach,  6  Mod.,  145,  is  also  a  case  in 
point.  The  nuisance  complained  of  was,  that 
the  defendant  had  brought  a  large  ship  of  300 
tons  into  a  dock,  which  was  a  common  dock 
597*]  *for  the  accommodation  of  small  ves- 
sels. It  was  excepted  by  the  defendants  that 
it  is  inconsistent  to  say  that  a  place  is  a  com- 
mon dock,  and  that  it  is  a  nuisance  for  a  large 
ship  to  come  there,  for  a  common  dock,  in  its 
nature,  is  free  for  all  ships.  But  the  court 
held  that  there  might  be  a  common  dock  for 
small  ships,  as  well  as  a  common  pack  and 
horse  way,  and  if  a  man  with  a  cart  use  such 
way,  so  as  to  plow  it  and  render  it  less  conven- 
ient for  riders,  will  not  that  be  a  nuisance? 
The  principles  upon  which  these  cases  were  de- 
cided will  apply  with  peculiar  force  to  the  one 
under  consideration;  for,  as  in  the  one  case,  if 
12  feet  may  be  obstructed  by  one  man,  so  may 
it  be  done  by  another,  and  if  the  appellants 
may  occupy  permanently  120  by  42  feet  in  the 
basin,  so  may  another  do  it;  and  in  the  other 
case,  if  one  may  float  or  place  a  hulk  or  vessel 
in  a  dock  intended  and  constructed  for  the  ac- 
commodation of  small  vessels,  so  may  another; 
and  in  like  manner,  if  the  appellants  may  oc- 
cupy the  basin, which  was  intended  for  the  ac- 
commodation of  canal  boats  and  river  craft, 
with  his  immense  float,  so  may  others  also,  and 
there  is  no  point  at  which  the  evil  could  be  ar- 
rested, until  it  destroyed  the  accommodation 
afforded  by  the  basin  altogether.  The  case  of 
Charles  River  Bridge  v.  Warren  Bridge,  6  Pick., 
398,  may  also  be  referred  to,  as  bearing  upon 
the  subject.  This  was  a  bill  praying  an  in- 
junction, to  restrict  the  defendants  from  erect- 
ing a  bridge  in  the  immediate  vicinity  of  that 
of  the  plaintiffs.  Gh.  J.  Parker  observed, with- 
out doubt  this  is  such  a  case  as  the  Legislature 
contemplated,  for  the  remedy  is  incomplete. 
Nothing  short  of  an  absolute  prevention  of  the 
evil  is  a  competent  remedy,  and  a  court  of 
common  law  is  incompetent  to  afford  this;  an 
injunction  was  accordingly  granted.  In  the 
present  case,  also,  nothing  short  of  an  absolute 
removal  of  the  evil  is  a  competent  remedy,  and 
an  application  to  a  court  of  law,  to  enforce  the 
penalty  authorized  in  ordinary  cases,  will  not 
cure  the  evil. 

It  was  further  insisted  by  the  appellants,  that 
the  ordinance  of  the  Corporation  was  unwar- 
ranted by  the  Constitution  of  the  State  and  by 
the  statutes  which  confer  and  define  the  pow- 
ers of  the  Common  Council.  I  have  attempt- 
ed to  show  that  the  Corporation  had  the  au- 
thority, by  the  Statute  of  1826,  as  a  police 
598*]  Regulation,  to  pass  and  enforce  the 
ordinance  complained  of;  and  I  will  only  re- 
fer to  the  cases,  7  Cow.,  585,  588,  and  5  Id., 
588,  where  an  ordinance  of  the  Corporation  of 
N.  Y.  is  decided  a  constitutional  Act,  and 
where  it  was  held  by  the  Supreme  Court,  that 
the  Act  of  the  Legislature  under  which  it 
passed,  is  not  unconstitutional,  either  as  im- 
pairing the  obligation  of  contracts,  or  taking 
private  property  for  public  use  without  com- 
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pensation,  but  stands  on  the  ground  of  being 
an  authority  to  make  police  regulations  in  re- 
spect to  nuisances.  See,  also,  Barker  v.  Jack- 
son, 1  Paine.559,  and Lindley  v.  Com., 2  Bay,  38. 

My  opinion,  however,  is  grounded  upon  the 
authority  delegated  to  the  Common  Council  of 
the  City  of  Albany  by  the  Acts  of  the  Legisla- 
ture, where,  as  I  think,  the  power  is  expressly 
given  to  correct  the  evil  complained  of,  as  a 
police  regulation  to  abate  a  common  nuisance, 
or  as  Commissioners  of  Highways  to  remove 
an  obstruction. 

I  am  of  opinion,  therefore,  that  the  decree 
of  the  Chancellor  ought  to  be  affirmed. 

By  Mr.  Senator  Edmonds.  Several  ques- 
tions are  presented  for  our  consideration  in 
this  case.  Some  are  of  a  character  that  do  not 
necessarily  involve  the  merits  of  this  contro- 
versy, and  their  decision  would  lead  more  to 
the  continuance  of  unprofitable  litigation  than 
to  that  speedy  adjustment  of  the  rights  of  the 
parties  which  ought  to  be  the  aim  of  courts  of 
justice.  The  main  question  relates  to  the  rights 
and  powers  of  the  respondents  as  a  Corpora- 
tion, and  if  the  conclusion  to  which  I  have  ar- 
rived upon  that  point  is  correct,  it  would  be  a 
useless  expenditure  of  time  to  examine  the 
other  questions  to  which  I  have  already  al- 
luded. 

The  vessel  erected  by  the  appellants  in  the 
Albany  Basin  is  not  intended  for  the  purposes 
of  navigation  on  the  river  or  the  canal,  but  it 
is  in  fact  a  floating  storehouse,  calculated  to 
remain  stationary  in  the  basin.  This  consti- 
tutes its  entire  utility,  if  not  its  greatest  value, 
to  the  appellants.  Its  continuance  will  give  to 
them  the  exclusive  use  of  so  much  of  the  basin 
as  is  occupied  by  it,  and  their  right  to  this  use 
we  are  called  upon  to  determine.  The  appel- 
lants do  not  set  up  any  *right  peculiar  [*599 
to  themselves  and  denied  to  other  citizens.  The 
privilege  they  claim,  they  admit,  belongs  to 
every  owner  or  lessee  of  pier  lots,  and  every 
navigator  of  the  Hudson  River.  They  do  not 
pretend  to  any  grant  of  this  right  to  them- 
selves, or  to  have  paid  any  adequate  compen- 
sation for  the  great  benefits  they  may  derive 
from  its  exercise;  they  claim  it  solely  in  their 
character  of  lessees  and  navigators.  They  do 
not  admit  that  they  are  limited  in  their  privil- 
ege to  the  space  now  covered  by  their  erec- 
tion; two,  three  or  four  times  that  space  may 
as  well  be  occupied  by  them,  and  that  occupa- 
tion be  as  well  defended  under  their  present 
claim.  If  the  claim  is  well  founded,  I  can  dis- 
cover nothing  to  restrain  these  appellants,  or 
any  other  owners  or  lessees  of  pier  lots  and 
navigators  of  the  river,  from  so  increasing  these 
floating  storehouses,  both  in  size  and  number, 
as  to  cover  the  entire  face  of  the  basin,  and 
wholly  interrupt  any  passage  upon  its  waters. 
I  can  have  no  hesitation  in  saying  that  such  an 
use  of  the  basin  was  never  intended.  The  stat- 
ute which  authorized  the  construction  of  the 
basin,  Laws  of  1823,  p.  128,  ch.  Ill,  clearly 
defines  its  object  and  its  use.  Section  1  speaks 
of  a  basin  for  the  accommodation  of  canal 
boats,  vessels  and  other  craft  and  rafts  of  lum- 
ber. Section  4  directs  the  erection  of  bridges, 
with  a  draw  in  such  manner  that  vessels  and 
boats  can  at  all  times  pass  through  the  same 
with  convenience  and  despatch.  Section  5 
authorizes  the  grant  of  land  to  the  Company, 
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witli  the  reservation  that  no  wharfage  or  other 
charge  shall  be  exacted  from  the  canal  boats 
or  other  craft  or  rafts  of  lumber  entering  from 
the  canal  and  using  the  waters  of  the  said  basin, 
or  passing  through  the  same  into  or  from  the 
Hudson  River,  or  for  laying  along  side  the  said 
pier  or  bridges.  Section  6  authorizes  the  col- 
lection of  certain  rates  of  wharfage  from  all 
vessels,  boats,  or  other  craft  navigating  the 
Hudson  River  and  entering  into  the  said  basin. 
Section  9  directs  the  construction  of  a  sloop 
lock,  and  authorizes  the  collection  ot  tolls  from 
all  canal  boats,  crafts  and  lumber  which  shall 
enter  into  the  basin  from  the  canal,  or  which 
shall  leave  the  basin  for  transportation  on  the 
canal,  computing  the  entire  length  of  the  said 
basin  in  the  same  manner  as  if  it  were  a  part 
of  the  canal.  These  provisions  indicate  plain- 
OOO*]  ly  that  a  free  navigation  of  the  *basin 
was  intended  as  well  by  the  Legislature  as  by 
the  Company — a  navigation  which,  in  the  lan- 
guage of  the  preamble  to  that  Act,  "  would  be 
not  only  extremely  beneficial  to  the  trade  of 
said  city,  but  a  great  accommodation  to  all  per- 
sons carrying  produce  or  merchandise  to  and 
from  the  city."  It  is  true  that  that  preamble 
supposes  these  benefits  would  result  from  the 
fact  that  the  basin  "  would  enable  tranship- 
ments to  be  made  between  canal  and  river 
craft,  without  the  cost  and  delay  of  cartage 
and  storage."  But  how  are  these  advantages 
in  transhipment  to  be  obtained?  By  practices 
which  might  ultimately  cover  the  basin  with 
floating  storehouses,  so  that  canal  and  river 
craft  could  not  navigate  its  waters?  or  by  any 
devise  which,  while  it  would  produce  the  sav- 
ing of  the  cost  and  delay  of  cartage  and  stor- 
age, would  cause  a  permanent  obstruction  to 
the  free  navigation  of  all  parts  of  the  basin? 
It  is  contended  by  the  appellants  that  the  lat- 
ter is  the  true  meaning  of  the  preamble,  and 
that  their  erection  is  within  the  intention  of 
the  statute  as  ^derived  from  this  construction 
of  the  preamble,  inasmuch  as  it  is  peculiarly 
adapted  to  facilitate  transhipments  and  reduce 
their  cost  and  delay.  Conceding  this  to  be  a 
correct  view  of  the  preamble,  it  would  be  suf- 
ficient to  say  that  it  is  a  well  established  prin- 
ciple, that  a  preamble  can  never  be  of  any 
binding  force  in  construing  a  statute  in  a  man- 
ner hostile  to  the  clear  and  obvious  meaning  of 
its  subsequent  enactments.  But  were  the  rule 
otherwise,  I  could  not  acknowledge  the  cor- 
rectness of  the  appellants'  construction  of  that 
preamble;  for  it  must  be  borne  in  mind  that 
the  trade  of  the  whole  city,  not  of  any  par- 
ticular individual,  is  to  be  benefited  by  the 
basin,  and  that  all  persons  carrying  produce 
or  merchandise,  are  to  be  greatly  accommo- 
dated by  it.  The  object  of  the  statute,  then, 
is,  to  produce  the  greatest  amount  of  public 
good;  and  this,  I  apprehend,  cannot  be  effect- 
ed by  granting  to  the  appellants  the  exclusive 
right  of  permanently  occupying  a  part  of  the 
basin,  or  by  sanctioning  a  practice  which  might 
ultimately  cover  its  whole  waters  with  floating 
storehouses,  to  the  exclusion  of  vessels  navi- 
gating the  canals  and  the  river,  but  can  be  best 
produced  by  that  course  which  the  wisdom  of 
the  Legislature  has  provided,  to  wit:  as  free  a 
navigation  of  the  waters  in  the  basin  as  is  al- 
60 1*]  ready  *secured  to  our  citizens  in  the 
river  and  on  the  canal.  If  erections  like  that 
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now  in  question  had  been  contemplated  by  the 
Act  of  1828,  it  must  have  been  as  obvious  to 
the  Legislature  then  as  it  is  to  this  court  now, 
that  the  absence  of  any  provision  limiting  them 
as  to  size  and  number  might,  and  indeed  would 
result  in  converting  the  basin  into  a  collection 
of  floating  storehouses;  to  the  exclusion  of  free 
navigation  on  its  waters.  It  would,  in  that 
event,  be  very  natural  to  inquire  why  the  Act 
should  speak  of  a  basin  for  the  accommoda- 
tion of  canal  boats;  why  provide  for  a  free 
passage  for  boats  through  the  bridges;  why 
forbid  wharfage  upon  boats  passing  through 
the  basin;  why  construct  a  sloop  lock;  and, 
above  all,  why  direct  the  collection  of  tolls  in 
the  same  manner  as  if  it  were  a  part  of  the 
canal?  It  is  obvious,  then,  that  the  use  which 
the  appellants  are  making  of  the  basin  in  the 
instance  now  under  consideration,  is  in  viola- 
tion of  the  law  which  directed  its  construction, 
is  not  warranted  by  their  rights  as  lessees  of 
pier  lots  or  as  navigators  of  the  Hudson  River, 
and  is  without  color  of  lawful  authority. 

But  have  the  respondents  the  power  to  re- 
dress the  evil  or  punish  the  appellants  for  their 
usurpation.  This  is  the  most  important  ques- 
tion in  the  case,  and  demands  our  considera- 
tion, not  merely  because  the  appellants  seem 
to  have  rested  their  claim  less  upon  the  strength 
of  their  own  right  than  upon  the  weakness  of 
the  respondents'  power,  but  also  because  our 
decision  may  materially  affect  those  chartered 
rights  which  have  been  conferred  upon  the 
City  of  Albany,  and  other  corporations  of  a 
similar  character,  for  the  advancement  of  the 
public  good.  In  support  of  the  power  exer- 
cised by  the  respondents  in  the  case  before  us, 
we  have  been  referred,  first,  to  their  Act  of 
Incorporation  and  the  powers  therein  specifi- 
cally granted,  and  second,  to  their  right  at 
common  law  as  a  Corporation  to  abate  and  re- 
move all  nuisances  within  their  jurisdiction. 
The  original  charter  of  the  City  of  Albany, 
granted  by  the  royal  government  in  July,  1686, 
and  under  which,  and  the  several  Acts  amend- 
ing it,  its  municipal  authority  was  exercised 
until  1813,  extended  the  bounds  of  the  city 
into  the  river  no  further  than  low  water  mark. 
In  1813  a  new  ^charter  was  granted,  2  [*6O2 
R.  L.,  461,  and  in  1826  the  charter  was  re- 
newed by  the  Legislature,  and  the  various  laws 
relating  to  the  city  were  combined  into  one 
Act.  Laws  of  1836,  sess.  49,  ch.  18.),  p.  184. 
By  these  statutes  the  bounds  of  the  city  were 
extended  to  the  middle  of  the  river.  2  R.  L.  of 
1813,  482;  3  R.  S.,  6,  sees.  16. 17;  Id.,  123,  sec. 
2,  and  thus  included  within  its  limits  the  place 
where  the  float  of  the  appellants  was  stationed. 
This  fact  being  undisputed,  the  respondents 
claim  that  the  15th  section  of  the  Act  of  1826, 
gives  them  power  to  direct  its  removal  and  de- 
struction. 

First.  Because  ihey  are  authorized  to  estab- 
lish and  regulate  docks,  wharves,  or  whatever 
may  be  necessary  in  and  about  the  same.  By 
the  original  charter  of  1686,  sec.  4,  the  unap- 
propriated land  lying  within  the  limits  of  the 
city  and  extending  to  low  water  mark,  and  all 
the  profits,  benefits  and  ad  vantages  that  might 
arise  from  anchorage  or  wharfage  in  the  har- 
bor, port  or  wharf  of  the  city,  were  granted  to 
the  respondents.  By  the  Act  of  1823,  relative 
to  the  construction  of  the  basin,  the  erection 
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of  wharves  on  the  outer  side  of  the  pier  was 
evidently  contemplated;  for  the  proprietors  of 
the  pier  are  empowered  to  charge  wharfage  on 
all  vessels  lying  in  the  Hudson  River  at  the 
said  pier  or  mole  on  the  east  side  thereof,  and 
forbidden  to  charge  wharfage  on  canal  boats 
lying  on  the  west  side.  It  is  evident,  then, 
that  at  the  passage  of  the  Law  of  1826,  it  was 
known  that  there  were  wharves  and  docks  on 
both  sides  of  the  basin,  and  we  are  not  at  lib- 
erty to  say  that  that  Act  related  to  those  only 
on  one  side.  All  docks  and  wharves  in  the 
city  were  included  within  the  provisions  of  the 
15th  section,  to  which  I  have  already  adverted, 
and  the  power  of  the  respondents  was  as  great 
in  regard  to  one  as  the  other.  That  power 
was  to  regulate  not  only  the  wharf,  the  per- 
pendicular bank  for  lading  vessels,  but  the 
dock,  the  place  in  which  the  vessels  entered 
also,  and  all  things  necessary  in  and  about  the 
same.  The  Act  of  1823  provided  that  the  basin 
should  be  so  kept  open  that  canal  boats,  etc., 
might  enter  from  the  canal,  use  the  waters  or 
docks  of  the  basin,  and  lay  along  side  the 
bridges  or  wharves  of  the  pier  without  charge; 
and  if  the  float  of  the  appellants  in  any  man- 
ner interfered  with  or  obstructed  this  free  use 
of  such  docks  and  wharves,  it  was  highly  nec- 
6O3*]  essary  and  proper  that  *the  respond 
ents  should  so  exercise  their  power  of  regu- 
lating as  to  prevent  such  interference  and  re- 
move such  obstruction. 

Second.  Because  the  respondents  are  author- 
ized to  abate  or  remove  any  nuisances  in  any 
street  or  wharf,  or  on  the  lot  or  inclosure  of 
any  person.  I  will  not  now  stop  to  inquire 
whether  the  float  of  the  appellants  is  a  nuisance 
or  not;  if  it  was  conceded  to  be  such,  it  would 
not  give  to  the  respondents  jurisdiction  under 
this  clause  of  their  charter.  The  basin,  or  wa- 
ter in  which  this  float  rests,  does  not  come 
within  the  description  of  places  mentioned 
here,  and  a  nuisance  within  its  borders  cannot, 
I  apprehend,  be  removed  under  this  part  of 
their  charter. 

Third.  Because  they  are  authorized  to  make 
rules,  by-laws  and  regulations  for  the  good  or- 
der and  government  of  the  city,  and  the  com- 
merce and  trade  thereof.  It  has  already  ap- 
peared that  the  object  of  the  Legislature  in  au- 
thorizing the  construction  of  the  basin  was, 
that  it  might  be  extremely  beneficial  to  the 
trade  of  the  city.  The  mere  construction  of 
the  basin  was  not  of  itself  sufficient  to  effect 
that  object;  it  was  necessary  that  a  proper  use 
of  it  should  be  produced  and  continued,  and 
the  power  to  protect  such  a  use  of  it  must  rest 
somewhere.  It  was  not  deposited  with  the  Ca- 
nal Commissioners,  for  their  duty  in  regard  to 
the  basin  is  special  in  its  character,  clearly  de- 
fined, and  does  not  include  the  requisite  au- 
thoritv  in  this  respect.  Nor  was  it  given  to  the 
proprietors  of  the  pier;  their  rights  and  inter- 
ests were  also  clearly  marked  out  and  exclude 
this  power,  and  it  is  manifest  to  me  that  it  was 
intended  by  the  Legislature  that  it  should  be  de- 
posited with  the  respondents.  They  were  the 
representatives  and  the  servants  of  that  people, 
for  the  benefit  of  whose  trade  the  basin  was  to 
be  constructed;  they  had  in  1823  the  same 
power  to  make  rules  for  the  good  order  and 
government  of  the  trade  and  commerce  of  the 
city  which  existed  when  they  passed  the  ordi- 
728 


nance  in  question.  The  Legislature  had  ex- 
tended their  limits  so  as  to  include  the  land 
covered  by  the  waters  of  the  basin,  and  con- 
firmed their  jurisdiction  over  the  trade,  for  the 
advancement  of  which  it  had  been  constructed. 
I  am,  therefore,  of  opinion  that  it  was  the  right 
and  the  duty  of  the  respondents  to  guard 
against  such  an  use  of  the  basin  as  should  be 
injurious  to  the  trade  and  commerce  [*6O4 
of  the  city,  and  that  two  several  parts  of  their 
charter  required  their  interference  with  the 
erection  of  the  appellants. 

But  how  was  their  power  in  the  premises  to 
be  enforced  V  Their  charter  gave  them  the  right 
to  impose  fines  and  inflict  imprisonment  upon 
violators  of  their  regulations.  This,it  is  averred, 
was  not  sufficient  in  this  instance  to  enforce 
in  observance  of  those  regulations,  and  the 
respondents  contend  that  they  had  a  right 
to  resort  to  such  means  as  were  necessary  to 
render  their  corporate  powers  effectual.  I  can- 
not acknowledge  the  justice  of  this  claim;  it  is 
fraught  with  great  danger  to  the  citizen,  and  is 
at  war  with  the  spirit  of  all  our  institutions;  if 
allowed  in  this  instance,  it  will  be  impossible 
to  fix  any  limits  to  its  usurpations.  The  Com- 
mon Council  of  1831  might  be  content  with  be- 
lieving that  a  destruction  of  a  part  only  of  a 
transgressor's  property  would  be  sufficient  to 
produce  obedience  to  their  laws.  Their  suc- 
cessors may,  however,  think  that  an  amercia- 
ment  of  all  his  property  would  alone  be  ade- 
quate to  that  purpose,  while  others  may  per- 
suade themselves  that  perpetual  imprisonment 
and  the  loss  of  life  itself  could  alone  produce 
the  desired  result.  Life,  liberty  and  property 
are  not  thus  to  be  hazarded  at  the  will  of  a  tri- 
bunal which  was  intended  to  be  local  in  its  ju- 
risdiction and  limited  in  its  authority.  It  is 
the  constant  tendency  of  power  to  increase  its 
strength,  and  it  becomes  courts  of  justice  to 
guard  against  its  encroachments,  however  spe- 
cious the  pretext  or  however  strong  the  neces- 
sity for  its  exercise.  The  current  of  authorities 
is  also  against  this  claim.  The  only  cases  cited 
by  the  counsel  for  the  respondents  in  support 
of  their  position  were  Pierce  v.  Hopper,  1  Str. , 
253  and  14  Petersd.  Abr.,  N.  Y.  ed.,  515.  The 
former  is  merely  the  language  of  counsel,  and 
no  authority;  the  latter  is  a  note  by  the  editor 
that  "Where  an  Act  of  Parliament  enacts  any 
matter  or  thing,  it  tacitly  gives  the  right  of  car- 
rying it  into  effect  by  all  legal  means;  and 
therefore,  though  the  words  used  are  not  ex- 
press as  to  all  matters  necessary  for  the  pur- 
pose, the  court  will  so  construe  the  statute  that 
its  object  will  be  attained."  Even  if  this  lan- 
guage was  sufficient  to  sustain  the  position  of 
the  counsel  (which  I  will  not  allow),  its  tenor 
and  extent  will  *be  best  ascertained  by  [*6O5 
a  reference  to  the  cases  cited  by  the  editor  in 
support  of  his  doctrine.  The  first  case  is  Regina 
v.  Simpson,  10  Mod.,  284,  which  was  a  convic- 
tion before  a  magistrate  for  deer  stealing  upon 
the  Statute  8  and  4  Wm.  &  Mary,  cap.  10.  No 
way  of  proceeding  by  the  magistrate  was  pro- 
vided by  the  Act,  and  Parker,  Ch.  J.,  ruled  that 
it  was  more  agreeable  to  the  common  law,  that 
the  delinquent  should  be  summoned  than  ar- 
rested on  a  warrant.  The  other  case  is  Rex  v. 
Sterenton,  2  East,  862,  where  the  question  was 
stated  by  Grose,  J.,  who  delivered  the  opinion 
of  the  court,  to  be  whether  the  Statute  26  Geo. 
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III.,  ch.  77,  sec.  13,  extends  to  proceedings  be- 
fore the  commissioners  of  excise  and  justices 
of  the  peace;  not  whether  they  fall  within  the 
legal  definition  of  a  court,  but  whether  the  Leg- 
islature in  this  clause  meant  to  comprehend 
them.  To  show  that  they  were  not  meant  to 
be  comprehended,  it  was  said  by  him  to  be  a 
circumstance  of  some  weight,  that  in  no  Act 
which  was  produced  by  the  defendant  were 
they  so  described;  and  upon  looking  through 
the"  several  Acts,  it  was  clear  they  were  in- 
tended not  to  be  comprehended.  These  cases 
do  not,  it  is  apparent,  warrant  the  construction 
which  the  respondents'  counsel  have  pui  upon 
the  language  in  Petersdorff ,  and  do  not  sustain 
the  position  they  have  assumed.  On  the  other 
hand,  there  are  many  cases  which  clearly  es 
tablish  the  contrary.  In  the  case  of  Kirk  v. 
Novell,  1  T.  R.,  118,  the  defendants  justified 
under  a  by-law  of  a  corporation  which  was  au- 
thorized by  its  charter  to  ordain  certain  by- 
laws, and  to  impose  such  reasonable  pains, 
punishments  and  penalties  by  fine  or  amercia- 
ment,  or  by  either  of  them,  upon  all  those 
which  they  should  find  offending  contrary  to 
those  laws,  as  to  them  should  seem  meet,  and 
the  same  fines  and  amerciaments  to  levy  and 
receive  to  the  use  of  the  said  Corporation.  The 
Act  for  which  the  defendants  were  prosecuted 
was  the  seizure  of  some  property  manufactured 
contrary  to  such  by-law,  and  which  seizure 
was  authorized  by  the  by-law.  Ld  Mansfield 
said  that  such  a  corporation,  with  a  power  of 
making  by-laws,  cannot  make  any  such  law  to 
incur  a  forfeiture.  No  such  extraordinary 
power  of  making  by-laws  to  incur  a  forfeiture 
appearing  upon  the  plea,  it  was  impossible  for 
the  court  to  say  that  this  by-law  could  be  sup- 
6O6*]  ported  *by  the  Act;  and  Buller,  «/.,  is 
still  more  explicit ;  his  language  is,  that  the 
Act  prescribed  in  what  terms  by-laws  should 
be  enforced,  namely:  by  fine  and  amerciament, 
therefore  the  Corporation  was  precluded  by 
the  Act  from  inflicting  any  other  punishment. 
In  the  case  of  Mayor,  etc.  v.  Ordrenan,  12 
Johns.,  122,  the  question  arose  upon  the  valid- 
ity of  a  by-law  which  imposed  a  penalty  of 
$125  for  every  hundred  weight  of  gunpowder 
that  should  be  kept  contrary  to  its  provisions. 
The  charter  of  N.  Y.  empowered  its  Common 
Council  to  pass  ordinances  for  regulating  the 
keeping,  carting,  conveying  or  transporting  of 
gunpowder,  and  to  impose  penalties  for  the 
non-observance  of  the  same, not  exceeding  $250, 
etc.  The  Supreme  Court  declared  the  ordi- 
nance void.because  the  charter  had  clearly  man- 
ifested an  intention  that  no  more  than  that  sum 
should  be  exacted  as  a  penalty  for  any  one  of- 
fense, or  for  the  violation  of  the  by-laws  in  any 
one  transaction;  and  Spencer,  </.,  remarks  that 
should  a  different  construction  prevail,  the  lim- 
itation in  amount  of  the  penalty  would  be  nu- 
gatory, and  the  by-law  was  a  plain  and  mani- 
fest excess  of  power  in  inflicting  a  penalty 
and  applying  it,  not  to  the  offense  itself,  but  to 
the  quantity  of  the  offense,  thus  transcending 
the  limitation  of  the  penalty  fixed  by  the  Leg- 
islature. The  cases  of  Dunham  v.  Tr  of  Roch- 
ester, 5  Cow.,  462,  and  Stuycesant  v.  Mayor, 
etc.,  7  Cow.,  588,  are  to  the  same  point;  in  the 
latter  of  which  cases,  the  court  say  that  to  be 
a  corporation  is  a  franchise  ;  and  all  our  ag- 
gregate corporations  enjoy  the  prerogatives  of 
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government  to  a  prescribed  extent.  Among 
these  is  a  power  to  pass  by-laws  upon  certain 
subjects.  They  cannot  transcend  the  powers 
conferred  on  them  by  statute;  this  is  their  Con- 
stitution; every  Act  beyond  the  Constitution  is 
void,  and  may  be  declared  so  by  our  courts  of 
justice,  whether  it  emanate  from  a  general  or 
local  Legislature.  Hence,  these  respondents 
had  no  power  in  their  charter  to  ordain  a  for- 
feiture of  the  float,  or  to  enforce  their  by-laws 
by  other  means  than  fine  and  imprisonment. 
I  have  arrived,  then,  at  the  conclusion  that  the 
respondents  were  within  the  scope  of  their  ju- 
risdiction when  they  legislated  in  regard  to  the 
float  of  the  appellants,  but  that  they  exceeded 
the  powers  delegated  to  them  by  their  charter 
in  the  manner  in  which  they  attempted  to  ex- 
ercise *their  rights.  If  this  case  stopped  [*6O7 
here,  there  would  be  no  hesitation  in  award- 
ing our  judgment  because  of  the  latter  defect 
against  the  respondents. 

But  it  is  contended  that  the  float  is  a  nuisance, 
and  that  the  Corporation  had  a  right  as  a  per- 
son in  law  to  abate  and  remove  it.  It  was  not 
denied  on  the  argument  that  the  respondents 
as  a  "person  in  a  political  capacity  created  by 
the  law,"had  an  equal  rightwith  natural  persons 
to  abate  nuisances,  but  it  was  averred  on  the 
part  of  the  appellants  that  the  float  was  not  a 
common  nuisance,  and  that  if  it  was,  the  re- 
spondents were  not  prejudiced  by  it  in  their 
corporate  character  and,  therefore,  could  not 
abate  it.  Is  it  a  nuisance  of  so  common  or  pub- 
lic a  nature  as  to  justify  its  dejection  ?  A 
common  nuisance  is  that  which  worketh  hurt, 
inconvenience  or  damage  to  all  the  King's  sub- 
jects, and  not  merely  to  some  particular  per- 
son ;  3  Bl.  Com.,  5,  216  ;  4  Id.,  167  ;  or  that 
which  is  to  the  common  nuisance  of  all  passing 
by.  Vin.  Abr.,  tit.  Nuisance,  A;  1  Hawk.,b. 
1,  ch.  75,  sees.  1,  4  ;  12  Petersd..  Abr.,  792.  in 
notes;  3  Burns,  Just,  221.  Thus  it  was  held  to 
be  a  common  nuisance  for  a  ship  of  300  tons  to 
come  into  Billinsgate  dock,  to  which  all  small 
ships  coming  with  provisions  to  the  markets  of 
London  might  come,  but  that  no  great  ship- 
ought  or  used  to  come  there.  Queen  v.  Leich, 
6  Mod.,  145.  So  of  a  gate  placed  on  the  high- 
way, and  so  fixed  that  the  King's  subjects  could 
not  pass  without  interruption,  James  v.  Hay- 
ward,  Cro.  Ch.,  184.  So  to  divert  part  of  a 
public  navigable  river,  whereby  its  current  was 
weakened  and  made  unable  to  carry  vessels  of 
the  same  burthen  it  could  before.-fii'ng'  v. Mans- 
field, Noy,  103  ;  or  laying  timber  in  a  public 
river,  although  the  soil  on  which  it  is  laid  be- 
long to  the  party,  provided  it  obstructs  the 
necessary  intercourse.  8  Bac.  'Abr.,  686;  Str., 
1247 ;  1  Hawk.,  363,  n.  1.  So  it  was  held  to 
be  a  nuisance  for  a  wagoner  to  keep  one  or  more 
wagons  constantly  before  his  storehouse  in  the 
public  street,  although  there  was  sufficient 
room  for  two  carriages  to  pass  abreast  on  the 
opposite  side  of  the  street,  King  v.  Russel,  ft 
East ,  427  ;  or  for  a  stage  coachman  to  stand 
with  his  coach  in  a  particular  part  of  the  street 
for  an  unreasonable  length  of  time,  waiting  for 
passengers,  Rex  v.  Cross,  3  Camp. ,  224  ;  or  for 
a  man  to  erect  a  wharf  on  the  public  property, 
•although  its  erection  might  be  bene-  [*6OS 
tin  ul,  and  sufficient  room  be  left  for  a  free  pas- 
sage in  the  river,  RespubUcav.  Caldieell,  1  Dall., 
150.  There  cannot  then  be  any  doubt  that  the 
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float  of  the  appellants,  permanently  located  as 
it  is  in  the  basin,  which  was  constructed  for 
public  purposes,  and  to  which  the  appellants 
have  no  right  further  than  any  other  citizen 
navigating  its  waters,  is  a  common  nuisance. 
Its  character  is  not  altered  by  their  not  having, 
as  in  6  East,  occupied  the  whole  basin,  nor  by 
benefiting  a  portion  of  the  public,  as  in  1  Dall., 
or  by  owning  the  adjacent  pier  lots,  as  in 
Strange.  It  is  sufficient  to  know  that  they  have 
without  right,  appropriated  to  their  own  use 
A  portion  of  that  which  was  designed  for  the 
benefit  of  all  ;  that  they  have  obstructed  the 
free  navigation  of  this  public  basin,  which  was 
the  primary  object  of  its  construction, and  have 
adopted  a  practice  which,  if  sanctioned,  would 
result  in  the  entire  destruction  of  public  and 
common  benefits. 

Nor  do  I  entertain  any  doubt  that  the  re- 
spondents as  a  corporate  body,  had  a  right  to 
abate  the  nuisance.  Any  person  may  abate  a 
-common  nuisance.  Such  I  understand  to  be 
the  language  of  the  cases.  See  2  Salk.,  458;  2 
Roll.,  31  ;  Vin.  Abr.,  tit.  Nuisance,  T,  sec.  3, 
W,  sec.  4  ;  Cro.  Car.,  184;  3  Burns,  Justice, 
•221 ;  Hawk,  b.  1,  ch.  75,  sec.  12.  These  cases 
contain  no  limitation  of  the  power  of  abating 
nuisances  to  those  prejudiced  by  them.  Some 
•cases,  however,  are  of  that  character.  Black- 
stone,  3  Com.,  5,  speaking  of  common  and  pri- 
vate nuisances,  says  they  may  be  abated  by  the 
party  aggrieved.  In  Vin.  Abr.,  tit.  Nuisance, 
W  and  V,  it  is  said  that  a  common  nuisance 
may  be  abated  or  removed  by  those  persons 
who  are  prejudiced  by  it,  and  they  are  not 
eompellable  to  bring  actions  to  remove  them  ; 
but  it  is  also  said  on  the  same  pages  without 
qualification,  in  one  place,  that  every  man, and 
in  another  that  any  person,  may  abate  a  com- 
mon nuisance.  In  Petersd.  Abr. ,  tit.  Nuisance, 
IV.,  n.,  it  is  laid  down  that  a  nuisance  may  be 
removed  by  the  party  grieved  entering  and 
abating  it,  and  that  the  same  rule  applies  to 
public  nuisances  ;  and  in  support  of  the  latter 
position  reference  is  made  to  the  case  of  James 
v.  Hat/ward,  which  I  have  already  cited  from 
Cro.  Car.,  184.  But  that  case  is  explicit  in  say- 
6O9*J  iag  that  any  *person  may  abate  a  com- 
mon nuisance.  It  is  not,  therefore,  clear  to  me 
that  the  rule  as  to  a  common  nuisance  is  to  be 
understood  in  this  qualified  sense.  In  the  case 
of  a  private  nuisance  it  is  undoubtedly  true  that 
its  removal  can  only  be  lawfully  effected  by 
the  party  aggrieved,  and  if  the  rule  were  the 
same,  in  regard  to  a  public  nuisance,  I  do  not 
well  see  how  that  changes  the  power  of  dejec- 
tion, or  how  the  case  of  the  appellants  could 
be  aided  by  it,  for  a  common  nuisance  is  an  un- 
lawful act,  whereby  the  whole  community  is 
injured  ;  all,  therefore,  are  aggrieved,  and  all 
have  a  right  to  abate  it.  Testing  thiscase.how- 
ever,  by  the  rule  in  the  qualified  sense  for  which 
the  appellants  contend,  I  apprehend  that  the 
right  and  power  of  the  respondents  are  not 
-changed  by  it.  The  injury  produced  by  the 
float  in  question  is  to  the  trade  of  the  City  of 
Albany.  How  can  it  otherwise  than  aggrieve 
those  who,  by  the  charter,  are  clothed  with  the 
right  and  the  duty  to  watch  over  and  protect 
that  trade,  and  to  make  such  rules  and  regula- 
tions for  its  good  order  and  government  as  will 
best  advance  the  interests  of  the  whole  ?  Cre- 
ated, then  as  a  corporate  person  by  their  char- 
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ter,  and  clothed  thereby  with  certain  interests 
in  the  trade  injured  by  the  nuisance  in  ques- 
tion, the  respondents  had,  in  my  opinion,  a 
right  to  abate  and  remove  it ;  but  they  had  no 
right  to  convert  the  materials,  of  which  that 
nuisance  was  composed,  in  any  degree  to  their 
own  use,  or  to  remove  the  materials  farther, or 
otherwise  than  was  necessary  to  abate  the  nui- 
sance. 3  Burns,  Justice,  224;  Dalt.,  C,  50. 

Much  stress  was  laid  by  the  counsel  for  the 
appellants  upon  the  fact  that  the  exercise  of 
the  right  claimed  by  the  respondents  would  re- 
sult in  the  destruction  of  their  property,  with- 
out the  benefit  of  a  trial  by  jury,  and  that  con- 
sequently the  ordinance  in  question  was  a 
violation  of  the  Constitution  of  the  Bill  of 
Rights.  The  same  objection  would  apply  to 
the  dejection  of  every  nuisance,  yet  nothing  is 
clearer  or  better  settled  than  the  right  to  exer- 
cise this  power  in  a  summary  manner,  not  only 
where  the  whole  community  is  affected,  but 
where  a  private  individual  alone  is  injured. 
It  is  a  right  necessary  to  the  good  order  of 
society,  and  the  reason  why  the  law  allows  this 
private  and  summary  method  of  doing  one's 
self  justice  is  *because  injuries  of  this  [*61O 
kind,  which  obstruct  or  annoy  such  things  as 
are  of  daily  convenience  and  use,  require  an 
immediate  remedy,  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice. 
3  Bl.  Com.,  5.  But  while  this  self  adjustment 
of  injuries  is  allowed  in  this  and  other  in- 
stances, the  law  has  wisely  thrown  around  its 
exercise  those  safeguards  which  protect  the 
citizen  from  the  exercise  of  undue  force  and 
the  peace  of  society  from  those  riots  which 
might  result  from  it.  When  such  danger 
threatens,  then,  and  then  alone  is  a  resort  to 
courts  of  justice  compelled.  The  destruction 
of  the  thing  which  constitutes  the  nuisance, 
when  its  dejection  can  be  produced  only  by 
such  destruction,  is  not  sufficient  to  compel  a 
resort  to  courts  as  the  only  mode  of  redress. 
Vin.  Abr.,  tit.  Nuisance,  S.  T.;  1  Hawk.,  b. 
1,  ch.  75,  sec.  12;  2  Salk.,  459;  Sir  W.  Jones, 
222;  Pet.  Abr.,  tit.  Nuisance,  IV.  The  appel- 
lants then  have  no  cause  of  complaint  that  the 
nuisance  which  they  have  produced  can  be 
abated  only  by  its  destruction.  It  is  their  own 
fault  that  they  have  expended  large  sums  in 
erecting  a  vessel  which  is  a  nuisance  in  the  eye 
of  the  law;  and  of  such  a  size  that  it  cannot  be 
removed  without  being  torn  to  pieces.  So  far, 
then,  as  it  may  be  necessary  to  take  this  vessel 
to  pieces  in  order  to  remove  it,  the  respond- 
ents have  a  right  to  go,  and  no  further. 

The  injunction  was  general  in  its  terms,  re- 
straining the  respondents,  their  officers,  serv- 
ants ana  agents  from  intermeddling  with  the 
float  or  ark,  and  I  am  of  opinion  that  it  was 
rightfully  dissolved. 

By  Mr.  Senator  Tracy.  I  concur  in  the  re- 
sult of  Mr.  J.  Sutherland's  opinion,  that  the 
decree  of  the  Chancellor  dissolving  the  injunc- 
tion be  affirmed,  but  I  put  this  concurrence  ex- 
pressly on  the  grounds  that  the  complainants' 
right  to  maintain  their  fioat  in  the  basin  is  not 
sufficiently  clear  and  indisputable  to  entitle 
them  to  the  extraordinary  interposition  of  the 
Court  of  Chancery  for  its  protection,  and  that 
the  complainants  do  not  show  that  the  injury 
they  might  sustain  by  its  destruction  would  be 
remediless  at  law. 

WEND.  9. 


1832 


ROGERS  v.  EAGLE  FIBE  Co.  OP  N.  Y. 


610 


I  do  not  consider  the  question  whether  the 
float  was  or  was  not  a  common  nuisance  to  be 
so  necessarily  involved  in  the  case  as  it  is  pre- 
sented to  us,  as  to  require  the  solution  of  it. 
<J1 1*]  *Nor  do  I  intend  to  express  an  opinion 
whether  the  Common  Council  has  the  jurisdic- 
tion it  claims  over  the  basin,  and  much  less  do 
I  concede  to  it  the  legislative  power  which  it 
has  assumed  in  the  ordinance. 

On  the  question  being  put — Shall  this  decree 
be  reversed? — two  of  the  members  of  the  court 
voted  in  the  affirmative,  and  twenty-one  in  the 
negative.  Whereupon,  the  decree  of  the  Chan- 
cettor  was  affirmed. 

Distinguished-64  N.  Y.,  620. 

Followed— 7  Bradw.  (111.),  608. 

Reviewed— 98  111.,  311. 

Public  nuisance -What  is—Abatement— Jury  trial 
not  proper  proceeding.  Cited  in— 14  Wend.,  133,  U56 ; 
23  Wend.,  447  ;  14  N.  Y.,  525 ;  26  N.  Y.,  295  ;  28  N.  Y., 
397 :  2  Hun,  180  :  5  Hun,  530 ;  7  Hun,  7  ;  15  Barb.,  435 ; 
31  Barb.,  455:  37  Barb.,  307  ;  38  Barb.,  287  :  46  Barb., 
665 ;  47  Barb..  67 ;  62  Barb..  309 ;  3  T.  &JC.,  287 :  17 
How.  Pr.,237  :  25  How.  Pr.,  140;  46  How.  Pr.,^3,  400; 
10  Abb,  Pr.,  366 ;  2  Abb.  N.  C..  212 :  2  Abb.  N.  S.,  195 ; 
15  Abb.  X.S.,  126;  38  Super.,  69;  1  Abb.  U.  S.,  167; 
1  Biss.,  554;  98  111.,  311;  56  In. I..  148:  32  Am.  Dec., 
391  (9  N.  H..  502);  49  Am.  Dec.,  713  (9  Humph..  369). 

Municipal  corporations— Power  to  authorize  and 
enforce  penalties  and  over  docks,  whawes,  etc. 

Distinguished— 13  Barb.,  40. 

Cited  in-18  Hun,  131 :  15  Barb.,  435;  23  Barb.,  54  : 
31  Barb..  455 ;  17  How.  Pr.,  237  ;  1  Abb.  N.  S.,  167 ;  1 
Bias.,  55t ;  98  111.,  311;  43  Am.  Dec.,  462;  2  Doug.  (Mich.), 
124. 

Equity— Party  having  adequate  legal  remedy,  can- 
not resort  to.  Cited  in— 1  Barb.,  70 ;  28  How.  Pr.,  383 ; 
46  How.  Pr.,  400. 

Injunction—  When  wiU  lie.  Cited  in— 1  Barb.,  317 ; 
7  Barb-,  559 ;  5  How.  Pr.,  294 ;  28  How.  Pr.,  383. 

Also  cited  in— 2  Rob.,  383 ;  4  Daly,  325 ;  40  111.,  433. 
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THE  EAGLE  FIRE  COMPANY  OF  NEW 
YORK. 

Deed  Poll  Oranting  Real  and  Personal  Estate — 
Conditions — Deed  as  to  Certain  House  held 
Operative  as  Conveyance  for  Life  Subject  to 
Rent,  with  Remainder  in  Fee  without  Rent — 
Bargain  and  Sale  under  Statute  of  Uses — 
Ejectment — Claim  under  Mortgage  as  Forfeited 
— Special  Verdict — Sufficiency  of  Findings — 
Facts  Should  be  Found,  not  the  Evidence 
Stated — Adverse  Possession. 

Where  A,  by  a  deed  poll,  "  in  consideration  of  the 
performance  hereinafter  mentioned,"  granted  all 
his  estate,  real  and  personal,  to  B  in  fee,  upon  con- 
dition that  B  should  suffer  and  permit  A  to  remain 
in  possession,  and  to  use  and  enjoy  all  the  said  estate 
during1  his  natural  life,  without  yielding  or  paying 
anything  therefor ;  and  that  at  the  decease  of  A,  the 
grantee  should  pay  unto  C  the  sum  of  £100,  and  that 
during  the  natural  life  of  A,  the  grantee  should 
provide  him  with  a  maintenance,  and  in  the  deed 
was  contained  a  c  lause  in  these  words :  "  and  the 
said  B  is  to  occupy  and  be  in  possession  of  my  house 
situate  at  the  corner  of  Eagle  Street,  for  Which  he 
is  to  allow  me  £60  a  year  during  my  natural  life ; ' 

NOTE.— Real  property. 

1.  Bargain  and  iale— Consideration.  2.  Future  es- 
tate—Creation  of .  :  .-»-< 

1.  A  deed,  to  operate  as  a  bargain  and  sale,  must 
have  a  pecuniary  consideration.    See  Jackson  v.  De- 
lancey,  4  Cow.,  427,  note. 

2.  As  to  the  creation  of  future  estates,  in  connec- 
tion with  the  above  case  of  Rogers  v.  Eagle  Ins.  Co., 
see  Jackson  v.  Staats,  11  Johns..  337;  Roberts  v.Rob- 
erts,  22  Wend.,  140;  Jackson  v.  Swart,  20  Johns.,  85; 
Jackson  v.  McKenney,  3  Wend.,  233. 
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and  then,  after  some  further  provisions  in  relation 
to  the  management  of  the  estate,  the  doed  concludes 
with  a  clause  that  from  and  after  the  decease  of  A, 
the  grantee  and  his  heirs  shall  hold  and  enjoy  the 
premises  by  the  deed  given  and  granted,  and  dis- 
pose thereof  to  hia  and  their  own  proper  use;  it 
was  held,  that  the  deed,  as  to  the  bouse  at  the  corner 
of  Eagle  St.,  was  valid  and  operative  as  a  convey- 
ance to  B  for  the  life  of  A,  subject  to  rent,  with  a 
remainder  to  him  in  fee  without  rent.  And  it  was 
further  held,  that  the  deed  might  well  be  considered 
a  bargain  and  sale  under  the  Statute  of  Uses  as  to 
the  house  at  the  corner  of  Eagle  St.,  conveying  a 
freehold  in  futuro,  the  reservation  of  £60  a  year 
during  the  life  of  the  grantor  being  a  sufficient  con- 
sideration to  raise  the  use. 

Where  a  plaintiff  in  ejectment  claims  to  recover 
under  a  mortgage  as  forfeited,  it  is  enough  that  it 
be  found  by  special  verdict  that  there  is  a  mortgage, 
and  that  from  its  terms  it  appears  that  the  day  of 
payment  was  past  at  the  commencement  of  the  suit ; 
it  is  not  necessary  that  the  jury  should  find  the  non- 
payment of  the  mortgage  moneys. 

If  the  facts  of  a  case  would  have  warranted  a  jury 
to  have  found  livery  of  seisin  under  a  feoffment, 
but  in  a  special  verdict  only  the  evidence  of  the  fact 
is  stated  instead  of  the  fact  being  found,  the  court 
cannot  adjudge  the  feoffment  to  be  a  feoffment 
with  livery,  but  will  award  a  venire  de  novo. 

The  same  principles  apply  to  a  title  to  lands  by 
possession  ripened  into  a  right  under  the  Statute  of 
Limitations ;  if  there  has  been  an  adverse  entry  and 
continued  possession  for  20  years,  the  facts  must  be 
found  by  the  jury,  and  the  evidence  of  the  facts 
must  not  be  merely  stated  in  a  special  verdict. 

Citations— 4  Cow.,  427 ;  Bac.  Stat.  Uses,  18,  n.  130 : 
210,  n.  131,  226 ;  Cruise,  tit.  14,  23,  ch.  5,  sees.  15, 16 ;  2 
Bl.  Com.,  330. 338 ;  1  Co.,  24, 126,  134, 138 ;  Bac.  Read., 
10,  n.  130 ;  Dyer,  274,  309,  337,  B  ;  Cruise,  tit.  11,  ch.  4. 

5,  sees.  11, 12, 13,  14,  17,  18 :  tit.  16.  ch.  5,  sec.  23 ;  32 
tit.,  ch.  11,  sec.  35 ;  12  Com.  L.  R.,  250,  359;  4  Kent, 
Com.,  292,  293,  298,  465 ;  Sand.,  Uses,  133,  341,  n.  a  ;  2 
Co.  54 :  2  Cro.  Eliz..  595 ;  1  Mod.,  262,  263 ;  3  Salk.,  386, 
387 ;  9  Mass.,  486 :  1  Bac.,  178 ;  Fitz.  N.  B.,  145,  342, 152, 
356 ;  Gilb.,  Replev..  6  ;  6  Bac.  Abr.,  37,  253,  255 ;  1 
Bac.  Abr.,  13.  14,  37,  181 ;  Woodf .  L.  &  T.,  335 ;  14 
Johns.,  162.210;  20  Johns.,  338;  6  Cow.,  445;  1  Cro. 
Eliz.,  340:  5  Co.,  55;  1  Har.  &  J..  174;  1  Vern.,  196; 
Wight,  123 ;  1  Prop.  Law,  N.  S.,  104 ;  1  Hen.  &  Munf., 
235,  239  ;  1  Roll..  132  ;  1  East,  note  a ;  3  Taunt.,  209 ;  1 
Wils.,  55;  27  Hen.  VIII.,  ch.  10 ;  Smith,  79 :  12  Mass., 
96-1  Johns.  Cas.,  94,  95,  97 ;  20  Johns.,  87 ;  2  Wils.,  75: 

2  Ld.  Kenyon,  239;   Barnes,  Real  Prop.;    Burton 
Real  Prop.,  45,  pi.,  145 ;  Cornish,  Parch.  Deeds,  35 ;  2 
Mod.,  2*9;  2  Vent.,  35;  2  Roll.,  105;  10  Co.,  1.  34  a; 
Rtts.  Prac.  Points.  127 ;  Com.,  Deeds,  16 ;  Stat.,  Elec., 

6.  n.  r  ;  Sugd..  Powers,  123 ;  2  Salk.,  675 ;  2  Wils.,  75 ; 

3  Wend.,  235;  4  Mass.,  135 ;  7  Mass.,  381 ;  2  Co..  35:  3 
Bos.  &  P..  403;  Hob.,  277;  Shep.  Touch.,  82,  83;  3 
Leving.  372 ;  Bac.  Abr.,  tit.  Bargain  &  Sale,  D ;  Com. 
Dig.,  tit.  B.  &  9.,  B,  11 ;  1  Salk.,  209;  1  Ld.  Raym., 
171 ;  1  H.  S.  438, 

ERROR  *from  the  Supreme  Court.  [*612 
The  Eagle  Fire  Co.  of  N.  Y.  commenced 
an  action  of  ejectment  against  Halsey  Rogers 
for  the  recovery  of  a  house  and  lot  in  the  City 
of  N.Y.,  and  on  the  trial  of  the  cause  in  Dec., 
1828,  deduced  title  to  the  premises  as  follows: 
1.  It  was  admitted  by  the  defendant  that  one 
John  Deitz  owned  and  possessed  the  premises 
in  question  July  3, 1799.  2.  The  plaintiffs  gave 
in  evidence  a  deed  executed  by  John  Deitz  to 
Abraham  Buice,  bearing  date  July  3,  1799,  in 
the  words  following:  "To  all  to  whom  these 
presents  shall  come  or  may  concern,  know  ye 
that  I,  John  Deitz,  of  the  City  of  New  York, 
in  consideration  of  the  performances  herein- 
after mentioned,  have  given,  granted,  aliened, 
enfeoffed  and  confirmed,  and  by  these  presents 
do  give,  graxt,  alien,  enfeoff  and  confirm  unto 
my  son-in-law,  Abraham  Buice, all  my  estate, 
both  real  and  personal,  and  the  reversion  and 
reversions,  remainder  and  remainders;  to  have 
and  to  hold  the  said  premises, an  rl  every  part  and 
parcel  thereof  unto  the  said  Abraham  Buice, 
his  heirs  and  assigns  forever.  Provided  always, 
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and  upon  this  special  trust  and  confidence  nev- 
ertheless, and  upon  this  express  condition, that 
he,  the  said  Abraham  Buice,  his  heirs,  execu- 
tors, administrators  and  assigns,  shall  and  do 
permit  and  suffer  me  to  be  and  remain  in  pos- 
session, and  to  use  and  enjoy  all  and  every  my 
said  estate,  both  real  and  personal,  during  my 
natural  life,  without  yielding  or  paying  any- 
thing therefor,  or  in  respect  thereof,  and  not 
otherwise.  And  further,  that  from  and  after 
my  decease,  the  said  Abraham  Buice,  his  heirs, 
executors  and  administrators,  shall  well  and 
truly  pay  unto  Frederick  Howell  one  hundred 
pounds;  and  also  to  deliver  unto  the  said  Fred- 
erick Howell  two  feather  beds  and  all  my  wear- 
ing apparel.  And  further,  that  during  my  nat- 
ural life,  the  said  Abraham  Buice,  his  heirs, 
executors  and  administrators,  shall  and  will 
find  and  provide  me  with  good  meat  and  drink, 
washing  and  lodging  ;  and  the  said  Abraham 
Buice  is  to  occupy  and  be  in  possession  of  my 
house  situate  at  the  corner  of  Eagle  Street,  for 
which  he  is  'to  allow  me  sixty  pounds  a  year 
during  my  natural  life.  And  further,  I  am  to 
assist  the  said  Abraham  Buice  in  repairing  the 
buildings.  And  further,  I  do  hereby  promise 
that  I  will  pay  and  discharge  all  debts  and  in- 
613*]  cumbrances  *on  my  said  estate,  except 
three  hundred  and  forty  five  pounds,  which  is 
to  be  paid  out  of  my  estate,  for  which  I  am  to 
allow  the  said  Abraham  Buice  interest  after 
my  debts  are  paid;  and  that  from  and  after  my 
decease,  he,  the  said  Abraham  Buice.his  heirs, 
executors,  administrators  or  assigns  shall,  or 
lawfully  may  have,  hold  and  enjoy  the  prem- 
ises hereby  granted,  and  every  part  and  parcel 
thereof,  and  dispose  thereof,  and  convert  the 
same  to  his  and  their  own  proper  use  and  be- 
hoof, as  he  or  they  shall  think  fit.  In  witness," 
etc.  3.  The  plaintiffs  gave  in  evidence  a  deed 
from  Abraham  Buice  to  Peter  Crawbuck,  bear- 
ing date  July  11,  1803,  whereby,  for  the  con- 
sideration of  £1,600,  the  grantor  bargained  and 
sold  to  the  grantee  in  fee  two  lots  of  ground 
situate  in  the  City  of  N.  Y.,  distinguished  as 
Nos.  78  and  79  on  a  certain  map  in  the  deed 
described,  reciting  that  the  said  two  lots  had 
been  conveyed  by  John  Deitz  as  part  of  his  real 
estate  to  the  grantor,  and  which  deed  contained 
covenants  of  seisin  and  for  further  assurances. 
4.  A  mortgage  from  Peter  Crawbuck  to  the 
plaintiffs,  bearing  date  June  19,  1816,  convey- 
ing one  of  the  lots  described  in  the  last  pre- 
ceding deed,  for  the  purpose  of  securing  the 
payment  of  the  sum  of  $4,000  on  or  before  Jan. 
1,1817.  5.  The  plaintiffs  proved  that  the  prem- 
ises described  in,  and  conveyed  by  the  mort- 
gage executed  by  Crawbuck,  are  the  same 
premises  mentioned  in  the  paragraph  of  the 
deed  first  above  set  forth  from  Deitz  to  Buice 
in  these  words:  "  and  the  said  Abraham  Buice 
is  to  occupy  and  be  in  possession  of  my  house, 
situate  at  the  corner  of  Eagle  Street."  They 
further  proved  that  Buice  resided  on  the  prem- 
ises 8  or  4  years;  that  Deitz  lived  a  portion  of 
that  time  with  him;  that  Buice  was  dead;  that 
Crawbuck  purchased  the  premises  in  question 
about  a  year  or  two  years  after  the  death  of 
Deitz,  and  built  a  three-story  house  on  the 
premises,  and  that  one  Stuart,  a  son-in-law  of 
Crawbuck,  lived  in  the  house  when  he  was  dis- 
possessed. That  at  the  time  when  Stewart  was 
dispossessed,  one  D.  Brooks,  who  occupied  a 
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part  of  the  house  under  Stewart,  was  also  dis- 
possessed; that  Brooks  afterwards  took  a  lease 
of  the  house  from  an  agent  of  one  Frederick 
Howell,  who  was  lessor  of  the  plaintiff  in  a 
former  suit,  and  that  a  suit  for  the  mesne  profits 
was  commenced  against  Brooks,  which  was 
*still  pending.  It  was  further  shown,  [*614: 
that  in  1820  the  father  of  D.  Brooks  hired  the 
premises  in  question  of  Crawbuck;  that  in  1825> 
he  took  a  lease  of  the  premises  from  the  agent 
of  Frederick  Howell,  and  soon  after  became 
the  tenant  of  the  defendant,  and  died  in  pos- 
session in  Jan.,  1827.  It  was  admitted  that  the 
defendant  was  in  possession  at  the  commence- 
ment of  the*  suit. 

The  defendant  then  gave  in  evidence  the  last 
will  and  testament  of  John  Deitz,  executed  in 
due  form  of  law  to  pass  real  estate,  bearing 
date  Dec.  26,  1798,  whereby  the  testator,  after 
giving  a  small  pecuniary  legacy  to  a  friend, 
and  devising  a  tract  of  land  in  Ky. ,  to  another, 
devised  all  the  rest,  residue  and  remainder  of 
his  real  and  personal  estate  to  his  nephew, 
Frederick  Howell.  The  defendant  further  gave 
in  evidence  a  deed  from  Frederick  Howell  to 
the  defendant,  bearing  date  June  29,  1825, 
whereby,  for  the  consideration  of  $1,000,  the 
grantor  conveyed  to  the  grantee  lots  Nos.  78" 
and  79,  being  the  same  lots  above  mentioned  as 
conveyed  by  Buice  to  Crawbuck.  On  this  evi- 
dence a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Supreme  Court  on  a 
case  to  be  made;  either  party  to  have  leave  to 
turn  the  same  into  a  special  verdict  or  bill  of 
exceptions. 

The  cause  was  argued  in  the  Supreme  Court 

by. 

Messrs.    George   Wood    and  Peter  A. 

Jay,  for  the  plaintiffs. 

Mr.  Samuel  A.  Talcott,  for  the  defend- 
ant. 

The  following  opinion  was  delivered, 

By  Mr.  Justice  Nelson.  The  deed  from 
Deitz  to  Buice,  in  relation  to  premises  other 
than  those  now  in  question,  was  examined  by 
the  Chief  Justice  in  Jackson  v.  Delancey,  4  Cow., 
427,  and  was  considered  by  him  inoperative  as 
a  bargain  and  sale  for  the  want  of  pecuniary 
consideration;  as  a  covenant,  to  stand  seised 
for  the  want  of  consideration  of  blood  or  mar- 
riage; and  as  a  common  law  conveyance, being 
an  attempt  to  convey  a  freehold  infuturo.  The 
principal  ground  upon  which  the  decision  upon 
the  deed  in  that  case  is  put,  is  the  *want  [*6 1 5 
of  a  pecuniary  consideration.  If  there  had  been 
a  pecuniary  or  other  valuable  consideration,  it 
might,  I  think,  have  been  sustained  as  a  bar- 
gain and  sale  within  established  principles. 

While  uses  were  the  subject  of  exclusive 
equity  jurisdiction,  and  before  the  statute,  they 
might  be  limited  over  upon  the  happening  of 
future  events  to  an  indefinite  extent,  Bac.Read., 
Stat.  Uses,  18,  n.  130 ;  210,  n.  131,  226  ;  Cru. 
tit.  14,  ch.  5,  sec.  16;  and  a  use  might  be  lim- 
ited after  a  fee,  or  might  be  created  in  futura 
without  any  preceding  estate.  2  Bl.  Com.,  330; 
Cru.  tit.  14.  ch.  5,  sec.  16;  4  Kent,  Com.,  287. 
The  Statute  of  Uses  having  annexed  the  pos- 
session to  the  use,  the  courts  were  at  first  in- 
clined to  apply  the  rules  of  the  common  law 
concerning  the  conveyances  of  real  estate  to 
this  new  conveyance,  and  decided  in  opposition 
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to  the  strict  doctrine  of  uses,  that  limitations 
of  uses  in  remainder  should  be  void  in  those 
•cases  where  common  law  remainders  would  be, 
for  the  reason  to  have  permitted  future  uses  to 
take  effect  after  as  before  the  statute,  would 
have  established  perpetuities.  Chadteigh'sc&se, 

1  Co.,  184,  138;  Bac.  Read.,  210,  n.  130;  Cru  , 
tit.  16,  ch.  5,  sec.   15.     This  construction  was 
afterwards  departed  from;  and  upon  an  ex- 
pression in  the  statute,  many  of  the  limitations 
which  had  been  allowed  by  the  Court  of  Chan- 
cery in  declarations  of  uses,  before  they  were 
united  to  the  legal  estate,  were  supported  by 
courts  of  law.  Cru.,  tit.  23,  ch.  5,  sec.  16;  Mut- 
ton's case,  Dyer,  274  b,  is  said  to  be  the  first 
•case  of  a  limitation  of  uses  to  arise  in  futuro 
without  any  preceding  estate  to  support  them 
since  the  statute.  They  are  called  since,  as  they 
were  before  the  statute,  springing  uses,  and 
may  be  limited  to  arise  within  the  period  al- 
lowed by  law  in  the  case  of  an  executory  de- 
vise.    Cru.,  tit.  82,  ch.  26,  sees.  11,  12,  13. 
Among  other  things  necessary  to  execute  a  use, 
there  must  be  a  person  seised  to  the  use  of  the 
person  in  whom  it  is  to  be  executed.  In  1  Co., 
126  a;  Cru.,  tit.  11,  ch.  3,  sec.  7.     In  a  con- 
veyance which  operates  by  transmutation  of 
the  possession  of  the  land,  such  as  feoffment, 
fine,  etc.,  the  use  is  raised  out  of  the  seisin  of 
the  grantee  created  by  the  conveyance.  A  feoff- 
ment to  A,  in  fee  to  the  use  of  B,  in  fee  at  the 
<J  1 6*]  death  of  C,  is  good,  and  the  use  *would 
result  to  the  feoffor  until  the  future  or  spring- 
ing use  took  effect  by  the  death  of  C.     Cru., 
tit.  11,  ch.  4,  sec.  12.  13,  14;  4  Kent,  Com., 
292;  12  Com.  L.  R.,  359.     In  a  conveyance 
which  operates  by  way  of  transmutation  of  the 
use,  such  as  bargain  and  sale,  and  covenant  to 
stand  seised,  the  future  use  is  raised  out  of  the 
bargainer  or  covenantor.     Cru.,  tit.  16,  ch.  5, 
sec.  23;  Kent,  Com.,  293.  A  person  may  cove- 
nant to  stand  seised,  or  bargain  and  sell  to  the 
use  of  another  at  a  future  day,  2  Bl.  Com., 338; 
Bac.  Uses.,  63,  n.  137;  Sand.,  Uses,  133;  Vin. 
Abr.,  tit.  Uses,  255,  n.  a,  273,  22  n.  a;  4  Kent, 
Com.,  292;  and  the  estate  remains  in  the  orig- 
inal owner  until  the  use  arises.and  is  then  served 
out  of  the  seisin  of  the  covenantor  or  bargainer. 

2  Bl.  Com.,  338;  4  Kent,  Com.,  292,  293;  Cru., 
tit.  16,  ch.  5,  sec.  23;  Sandf.,  Uses,  133. 

I  assume  that  the  deed  under  consideration 
may  be  considered  a  bargain  and  sale,  if  there 
was  a  sufficient  consideration  to  support  it,  as 
this  was  not,  and  indeed  could  not  be  ques- 
tioned upon  the  argument.  It  in  terms  conveys 
an  absolute  estate  in  fee  to  Buice  of  all  the  real 
estate  of  the  bargainer,  with  a  reservation  to 
him  for  life,  and  gives  the  immediate  posses- 
sion and  occupation  of  the  lot  in  question  to 
Buice,  at  an  annual  rent  of  £60  during  the  life 
of  the  bargainer.  Whether  we  view  the  deed 
as  to  the  lot  in  question  as  a  bargain  and  sale 
to  the  use  of  Buice  in  fee  after  the  death  of  the 
bargainer,  or  to  be  deemed  to  operate  as  an 
immediate  conveyance  in  fee,  taking  the  whole 
deed  together,  is  according  to  the  principles 
above  laid  down,  and  which  are  I  think  beyond 
question, unimportant;  for  in  either  case,  with- 
out a  consideration  it  would  be  inoperative, 
and  with  one  it  would  be  valid.  la  the  former 
case,  the  use  would  remain  by  implication,  as 
it  is  called,  in  Deitz,  the  bargainor,  and  on  his 
•death  would  be  executed  in  Buice  as  a  future 
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and  springing  use,  and  in  the  latter  it  would 
be  executed  in  him  immediately.  It  was  a 
maxim  in  equity  in  relation  to  uses,  and  which 
has  been  adopted  by  courts  of  law  since  they 
became  the  subject  of  common  law  jurisdic- 
tion, that  so  much  of  the  use  as  the  owner  of 
the  land  does  not  dispose  of  remains  in  him; 
therefore,  if  a  person  seised  in  fee  levies  a  fine, 
or  suffers  *a  recovery  without  consid-  [*O  1 7 
eration  or  any  declaration  of  uses,  the  use  re- 
sults back  to  himself,  and  the  statute  imme- 
diately transfers  the  legal  estate  to  such  result- 
ing use;  and  if  any  particular  uses  are  declared, 
so  much  of  the  old  use  as  is  not  declared  to  be 
vested  in  some  other  person,  results  back  to  the 
original  owner.  There  are  many  cases  in  the 
books  illustrating  these  principles.  See  Sandf. , 
Uses,  133;  Cru.,  tit.  11,  ch.  4  sees.  17,  18,  etc. 
Cruise  says  the  same  rule  takes  place  in  all  con- 
veyances which  operate  without  transmutation 
of  possession,  as  covenants  to  stand  seised  and 
bargains  of  sales  where  the  uses  arise  out  of  the 
estate  of  the  covenantor  or  bargainor;  for  in 
these  cases  so  much  of  the  use  as  the  cove- 
nantor or  bargainor  does  not  dispose  of  still 
remains  in  him  as  his  old  estate,  and  is  usually 
called  a  use  by  implication.  Cru.,  tit.  11,  ch. 
5,  sec.  28,  etc.  Upon  a  fair  construction,  how- 
ever, of  the  deed,  looking  at  all  its  provisions, 

1  am  of  opinion  the  lot  in  question  is  to  be 
deemed  an  exception  to  the  general  reservation 
for  life,  and  amounts  to  an  absolute  convey- 
ance in  fee  to  Buice,  without  any  other  con- 
dition or  limitation  than  the  £60  rent  during 
the  life  of  the  bargainor.  This  is,  I  think,  the 
obvious  intent  and  effect  of  its  provisions.  Out 
of  this  lot,  then,  no  life  estate  was  reserved 
except  the  rent,  but  the  freehold  was  intended 
to  be  conveyed  immediately,  subject  to  the 
rent. 

Was  there  a  sufficient  consideration  to  sup- 
port the  deed  as  a  bargain  and  sale  ?  Since  the 
Statute  of  Uses,  a  rent  may  be  reserved  upon 
a  bargain  and  sale,  because  it  is  the  land  which 
is  conveyed,  and  not  merely  the  use  upon 
which  rent  could  not  be  reserved,  as  the  bar- 
gainor could  not  have  recourse  to  it  for  the 
rent  by  distress.  2  Co.,  54  :  Wyke*  v.  Tytterd, 

2  Cro.  Eliz.,  595.     This  last  case  is  an  express 
adjudication  upon  the  point,  and  the  reserva- 
tion, however  trifling  (twelve  pence,  10  Co.,  34 
a;  or  a  pepper  corn,  1  Mod.,  262,  263  ;  8  Salk., 
386,  387  ;  or  a  penny,  1  Co.,  24),  is  a  sufficient 
consideration  to  raise  an  use  upon  a  bargain 
and  sale.  Sandf.,  Uses,  341,  n.  a;  Cru.,  tit.  32, 
ch.  11,  sec.  35.  In  England  bargains  and  sales 
must  be  by  indenture,  which  is  an  instrument 
signed   by  all    parties,  or  there  are  as  many 
parts  as  parties,  and  which  are  interchangeably 
*signed,  and  the  bargainee  thereby  be-  [*618 
comes  expressly  bound   to   pay  the  rent  re- 
served.  The  deed  in  this  case  is  what  is  called 
a  deed  poll,  signed  only  by  the  bargainer,  and 
it  is  said  to  be  void  as  a  bargain  and  sale  for 
want  of  a  consideration,  because  the  bargainee 
is  not  bound  by  any  covenant  or  agreement  to 
pay  the  rent  reserved,  and   is  to  be  distin- 
guished from  the  cases  of  rent  reserved  by  in- 
denture.    The  facts  in  the  case  disclose  that 
Buice  took  possession  of  this  lot  under  the 
deed  in  the  lifetime  of  Deitz,  and  that  Deitz 
lived  with  him  on  the  premises.     It  cannot,  I 
think,  be  controverted  that  the  possession  thus 
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taken  subjected  Buice  to  the  payment  of  the 
rent  in  an  action  of  assumpsit,  Goodwin  v.  Gil- 
bert, 9  Mass.,  486  ;  1  Bac.,  178,  n.,  and  cases 
cited,  upon  the  principle  that  whoever  takes  an 
estate  under  a  deed  ought,  in  reason  and 
equity,  to  be  obliged  to  take  it  under  the  terms 
expressed  in  the  deed.  It  is  said  by  the  court 
in  Goodwin  v.  Gilbert,  it  has  been  long  settled 
that  an  action  lies  for  rent  reserved  in  a  deed 
poll  ;  meaning,  no  doubt,  in  those  instances 
where  the  same  was  accepted  by  the  grantee. 
Before  the  action  of  assumpsit  had  come  into 
general  use  upon  simple  contracts,  express  or 
implied,  the  appropriate  remedy  to  recover 
rent  reserved  upon  a  deed  poll  or  indenture 
without  any  clause  of  distress,  was  by  writ  of 
annuity  ;  Fitz.N.  B.,  152,  356  ;  Gilb.,  Replev- 
in, 6  ;  6  Bac.  Abr..  37,  Vol.  I.,  181  c;  or  by 
covenant,  Woodf.  L.  &  T.,  335;  Fitz.  K  B., 
145,  343  ;  or  by  action  of  debt,  Woodf.  L.  & 
T.,  323 ;  1  R.  L.,  438,  sec.  16  ;  or  by  writ  of 
assize,  where  the  party  bringing  it  has  once 
been  in  the  seisin  of  the  rent,  1  Bac.  Abr.,  37; 
6  Id.,  253  B,  255  D.  But  whether  we  consider 
the  reservation  of  the  £60  per  annum  in  the 
deed  as  rent,  or  as  a  consideration  for  the  con- 
veyance of  the  estate,  I  think  it  may  be  recov- 
ered in  an  action  of  assumpsit  upon  principles 
well  settled  in  this  court.  It  is  well  known  that 
the  conveyances  of  lands  in  this  State,  in  com- 
mon if  not  universal  use,  are  by  deeds  poll ; 
and  it  has  been  frequently  adjudged  that  an 
action  of  assumpsit  will  lie  to  recover  the  con- 
sideration money  expressed  in  them.  14 
Johns.,  162,  210;  20  Id.,  338;  6  Cow.,  445. 
The  doctrine  of  the  court  in  Goodwin  v.  Gilbert 
was  recognized  by  Woodworth,  </.,  in  deliver- 
019*]  ing  the  opinion  of  the  court  in  *Bowen 
v.  BeU,  20  Johns.,  338.  Whether  the  consid- 
eration is  a  sum  in  gross  or  an  annual  rent  re- 
served can  make  no  difference,  so  far  as  the 
remedy  by  action  is  concerned. 

It  may"  be  said  that  the  rent  reserved  upon 
the  lot  in  question  is  only  a  consideration  for 
the  use  and  occupation  of  the  same  during  the 
period  of  time  it  is  reserved,  and  that  it  cannot 
be  deemed  a  consideration  for  any  interest  in 
the  land  beyond  that  time.  It  has  been  fully 
shown  that  the  consideration  sufficient  to  sup- 
port a  bargain  and  sale  has  become  purely 
technical,  without  substance  or  value,  and  of 
course  it  is  not  important  that  courts  should  be 
over  astute  in  the  enforcement  of  the  rule.  A 
penny,  a  pepper  corn,  or  red  rose,  has  gene- 
rally been  adjudged  a  good  consideration.  The 
amount  or  value  of  the  rent  reserved,  then,  not 
being  material,  the  length  of  time  for  which  it 
is  reserved  would  seem  to  be  of  no  importance, 
within  the  spirit  and  meaning  of  the  rule.  But 
the  deed  as  to  this  lot  is  in  effect  a  conveyance 
by  bargain  and  sale  in  fee,  in  consideration  of 
the  payment  or  obligation  to  pay  an  annual 
rent  of  £60  for  the  life  of  the  bargainer.  This 
is  a  sufficient  consideration  to  satisfy  the  tech- 
nical rule  of  law,  and  upon  the  whole  deed  it 
is  manifestly  the  intent  of  the  bargainer  to 
convey  an  estate  in  fee. 

It  is  said  a  bargain  and  sale  void  in  part  is 
void  in  the  whole.  This,  no  doubt,  is  true  as  a 
general  proposition,  but  the  principle  of  the 
rule  to  not  applicable  to  this  case,  if  the  view  I 
have  taken  of  it  be  correct.  On  the  ground  that 
this  lot  is  an  exception  from  the  reservation  of 
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the  life  estate  in  the  deed,  and  that  there  is  a 
sufficient  consideration  to  support  it,  the  title 
passed  immediately  upon  taking  possession  of 
the  lot,  or  accepting  the  deed  by  Buice,  while 
the  title  to  the  residue  of  the  lands  remained  in 
Deitz  ;  and  within  the  principles  of  Fairfield  v. 
Rogers,^  1  Cro.  Eliz.,  340,  and  which  are  fully 
stated  in  Knight's  case,  5  Co. ,  55,  the  deed  may 
be  viewed  in  the  light  of  two  distinct  convey- 
ances :  the  one  of  the  lot  in  question,  the  other 
of  the  remainder  of  the  lands.  In  that  case,  the 
tenant  in  tail  demised  two  distinct  pieces  of 
land  for  21  years  for  separate  rents  ;  the  lease 
as  to  one  parcel  was  void  under  the  32  Hen. 
VIII.,  and  the  only  question  was  whether  the 
whole  lease  was  thereby  void.  It  was  adjudged 
good  *asto  one  part,  and  void  as  to  the  [*62O 
other,  because  there  being  several  reservations, 
the  demise  was  in  the  nature  of  several  leases. 
Dyer,  309  ;  6  Bac.  Abr.,  13,  14. 

I  have  not  deemed  it  important  to  examine 
at  large  the  question  of  possession.  The  evi- 
dence on  this  point  is  loose  and  unsatisfactory. 
Admitting  the  deed  to  be  inoperative  and  void, 
I  think  the  possession  taken  by  Buice  must  be 
deemed  to  be  in  the  character  of  tenant  to 
Deitz,  and  being  such  tenant,  those  succeeding 
to  his  interest  or  possession  would  be  in  under 
the  same  character.  Such  possession  could  not 
avail  the  lessors  in  establishing  their  title  as 
against  those  claiming  or  holding  under  Deitz. 
If  in  possession,  they  would  be  estopped  from 
setting  it  up,  and  it  can  be  of  no  more  avail  to 
them,  being  out  of  possession. 

Upon  the  whole,  my  opinion  is  that  the  lot 
in  question  is  an  exception  from  the  reserva- 
tion of  the  life  estate  to  the  grantor,  and  as  to 
this  lot,  the  deed  is  an  immediate  conveyance 
in  fee  to  Buice,  with  the  reservation  of  an  an- 
nual rent  during  the  life  of  Deitz  ;  and  that  the 
reservation  of  the  rent  is  a  sufficient  considera- 
tion to  give  effect  to  the  deed  as  a  bargain  and 
sale,  upon  the  possession  being  taken  under  it. 
The  legal  estate,  therefore,  became  vested  in 
Buice,  under  whom  the  lessors  of  the  plaintiff 
claim.  The  plaintiff  is,  therefore,  entitled  to 
judgment. 

Judgment  was  accordingly  rendered  for  the 
plaintiffs  ;  whereupon  the  case  was  turned  into 
a  special  verdict,  and  the  defendant  sued  out  a 
writ  of  error. 

The  cause  was  argued  in  the  Court  for  the 
Correction  of  Errors  by, 

Messrs.  B.  F.  Butler  and  S.  Talcott,  for 
the  plaintiff  in  error. 

Messrs.  G.  Wood  and  S.  Boyd,  for  the  de- 
fendants in  error. 

Points  presented  and  argued  by  the  counsel 
for  the  plaintiff  in  error  : 

1.  The  plaintiff  in  ejectment  can  recover 
only  upon  a  legal  title  ;  and  in  the  present  suit 
no  such  title  was  shown  in  the  plaintiff  or  his 
lessors. 

*2.  The  deed  from  Deitz  to  Buice  was  [*62 1 
inoperative  as  a  common  law  conveyance,  and 
was  void  under  the  Statute  of  Uses  for  want  of 
a  sufficient  consideration  to  support  it  as  such, 
as  well  as  because  it  attempted  to  create  a  free- 
hold infuturo,  by  limiting  a  use  in  fee  to  take 
effect  after  the  death  of  the  grantor,  and  with- 
out any  covenant  for  himself  or  his  heirs  or 
assigns. 

8.  The  consideration,  if  any.  upon  which  the 
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fee  was  to  vest  in  Buice,  was  the  "  perform- 
ance" during  the  lifetime  of  Deitz  of  certain 
conditions  specified  in  the  deed,  and  the  jury 
have  not  found  that  these  conditions  were,  in 
any  part,  performed. 

4.  There  was  no  immediate  grant  of  the  fee 
of  the  premises  now  in  question,  as  supposed 
by  the  Supreme  Court;  but  the  fee  of  this  lot, 
as  well  as  of  the  others,  depended  upon  the 
performance  of  other  conditions  than  the  pay- 
ment of  the  £60  a  year  for  the  use  of  it  during 
Deitz's  life.     The  payment  of  the  £60  a  year 
"  to  occupy  and  be  in  possession  of"  the  prem- 
ises during  Deitz's  life  was  not  a  consideration 
entitling  Buice  to  claim  the  fee  of  the  prem- 
ises after  Deitz's  death;  nor  could  it  be  recov- 
ered from  him  as  such. 

5.  Even  if  the  annual  payment  of  £60  a  year 
(expressly  for  the  "  occupation  and  posses- 
sion "  of  the  premises  during  Deitz's  life)  could 
be  a  consideration  or  condition  upon  which  the 
fee  was  to  pass  to  Buice  after  Deitz's  death, 
still  it  could  pass  only  on  the  "  performance  " 
(the  payment  by  Buice  of  the  £60  a  year),  and 
would  not  pass  upon  or  in  consequence  of  any 
act  of  Buice  merely  rendering  him  liable  to  be 
sued  in  case  of  non-performance  or  non-pay- 
ment; and  it  is  not  found  by  the  jury  that  he 
ever  did  perform  or  pay  any  part  of  it. 

6.  It  is  not  found  that  the  mortgage  under 
which  the  lessors  of  the  plaintiff  claimed  was 
forfeited,  or  that  anything  had  become  due  on 
it  at  the  commencement  of  the  suit,  or  at  any 
other  time. 

7.  Rogers,   the  defendant  below  and  the 
plaintiff  in  this  court,  showed  a  good  title  un- 
der the  will  of  Deitz  and  the  deed  from  Howell. 

8.  The  prior  possession  of  Buice  under  the 
void  deed,  or  that  of  those  claiming  under 
him,  cannot  avail  against  one  in  possession  hav- 
ing the  true  title;  and  that  too  under  the  same 
t522*]  *person  under  whom  Buice  and  the 
lessors  of  the  plaintiff  also  claim. 

Points  presented  and  argued  by  the  counsel 
for  the  defendant  in  error: 

1.  The  deed  from  Deitz,  the  acknowledged 
former  owner  of  the  premises  in  question  to 
Buice,  is  a  deed  of  bargain  and  sale;  and  if  it 
pass  a  fee  simple  estate,  to  take  effect  at  a  fut- 
ure period,  it  is  good  for  that  purpose,  being 
a  deed  operating'under  the  Statute  of  Uses. 

2.  The  deed  in  respect  to  the  premises  in 
question  in  this  cause  passes  a  present  estate  in 
fee  simple,  to  take  effect  not  in  expectancy,  but 
immediately,  upon  the  execution  of  the  instru- 
ment. 

3.  There  is  in  the  deed  a  valuable  consider- 
ation to  support  it,  viz. :  the  rent  of  £60  a  year 
reserved  to  Deitz  during  his  life,  which  is  a 
valuable  right  recognized  in  the  law, and  for  the 
recovery  of  which  action  would  lie;  also  the 
other  acts  to  be  done  on  the  part  of  Buice  the 
grantee,  and  for  the  performance  of  which  he 
became  liable  in  an  action  of  atsumpsit  upon 
the  acceptance  of  the  deed, which  was  the  con- 
summation of  its  delivery. 

4.  The  lessors  of  the  plaintiff  acquired  a  ti- 
tle to  the  premises  in  question  by  20  years  ad- 
verse possession  thereof  under  a  claim  of  title. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  right  of  the  les- 
sors of  the  plaintiff  in  this  case  depends  upon 
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the  validity  of  the  deed  of  July  3,  1799,  from 
J.  Deitz  to  A.  Buice.  If  the  deed  was  valid, 
as  to  any  part  of  the  premises  contained  there- 
in, it  was  a  revocation  of  the  will  of  Nov., 
1798,  pro  tanto,  and  nobody  but  the  heirs  at 
law  of  the  testator  had  any  title  to  the  land,  or 
the  right  to  enter  for  the  breach  of  a  condition 
subsequent,  even  if  it  had  been  expressly 
found,  by  the  special  verdict,  that  the  grantee 
did  not  provide  meat,  drink,  washing  and  lodg- 
ing for  the  grantor  during  his  life,  or  pay  to 
the  nephew  the  £100  mentioned  in  the  deed, 
and  that  Howell  entered  *for  the  breach]*623 
of  those  conditions.  There  can  be  no  doubt 
that  the  conveyance  of  July,  1799,  would  have 
been  good,  as  a  deed  of  feoffment  of  the  lot 
now  in  controversy,  if  it  had  been  accompa- 
nied with  livery  of  seisin.  It  was  in  fact  a 
conveyance  of  this  lot  for  the  life  of  the  grant- 
or, subject  to  an  annual  rent  of  £60,  with  a 
remainder  to  the  grantee  in  fee,  without  rent; 
both  the  life  estate  and  the  remainder,  howev- 
er, being  subject  to  the  conditions  mentioned 
in  the  deed,  all  of  which,  as  to  this  particular 
lot,  were  conditions  subsequent.  If,  therefore, 
it  had  appeared  that  the  grantee  and  those 
claiming  under  him  had  been  in  possession  for 
more  than  20  years  from  the  date  of  the  deed, 
it  probably  would  have  been  the  duty  of  the 
jury  to  presume  livery  of  seisin,  so  as  to  give 
effect  to  the  conveyancy  of  this  lot  as  a  feoff- 
ment  at  common  law.  See  CarroUv.  Norwood, 
1  Bar.  &  J.,  174;  Biden  v.  Loveday,  1  Vern., 
196;  Rees  v.  Llyod,  Wight.  123;  1  Prop.  Law, 
N.  S.,  104.  But  in  such  cases  the  fact  of  liv- 
ery of  seisin  must  be  found  by  the  special  ver- 
dict. The  court  cannot  adjudge  it  to  be  a  good 
feoffment  merelv  from  the  finding  of  evidence, 
in  a  special  verdict, which  would  have  author- 
ized the  jury  to  find  the  fact  presumed.  In  a 
special  verdict  the  jury  must  find  the  facts  and 
not  the  evidence  of  the  facts;  Henderson  v.  Al- 
len, 1  Hen.  &  M.,  285;  and  where  certain  evi- 
dence authorizes  the  jury  to  presume  a  fact, 
the  court  cannot  presume  the  fact  from  a  spe- 
cial verdict, setting  out  the  evidence  only.  The 
rule  is  otherwise  where  a  presumption'of  law 
arises  from  the  finding  of  certain  facts.  Thus 
in  the  case  of  Isack  v.  Clarke,  I  Roll,  132,  Ld. 
Coke  says:  "  If  a  deed  of  feoffment  were  giv- 
en in  evidence  made  forty  years  previous,  if 
possession  had  gone  according  to  the  deed,  al- 
though it  could  not  be  proved  that  livery  was 
made,  this  would  be  good  evidence  for  the 
jury,  and  that  he  would  direct  them  to  find  a 
livery,  for  it  should  be  presumed."  But  if  the 
jury  found  all  these  matters  specially, the  court 
could  not  adjudge  this  to  be  a  good  feoffment 
without  livery.  In  such  a  case,  if  all  the  evi- 
dence necessary  to  presume  the  fact  is  found 
by  the  special  verdict,  but  the  verdict  is  im- 
perfect in  not  finding  the  fact  itself,  which 
ought  to  have  been  presumed  by  the  jury,  a 
tenire  de  now  may  be  awarded  to  supply  the 
defective  finding  *by  the  jury.  See  [*624: 
Bird  v.  Appleton,  1  East,  n.  a,  8  Taunt.,  209; 
Henderson  v.  AUen,  1  Hen.  &.  31.,  239.  But 
not  where  the  evidence  found  by  the  jury  is 
not  sufficient  to  have  authorized  them  to  pre- 
sume the  fact  necessary  to  be  established. 
Witham  v.  Earl  of  Derby,  1  Wils.,  55. 

These  principles  are  equally  applicable  to 
the  claim  of  the  lessors  of  the  plaintiff,  arising 


COURT  OP  EKROKS,  STATE  OP  NEW  YOKE. 


1832 


from  the  Statute  of  Limitations.  To  bar  the 
right  of  the  real  owner  by  adverse  possession, 
it  is  necessary  that  the  premises  should  have 
been  held  adversely  for  the  space  of  20  years, 
toy  the  person  who  seeks  the  benefit  of  the  stat- 
ute, or  by  those  under  whom  he  claims  title. 
Although  it  is  found  that  Buice  was  in  posses- 
sion of  the  premises,  and  that  he  conveyed  to 
Crawbuckin  July,1803,itisnot  found  when  the 
latter  entered  under  that  conveyance;  neither 
is  it  found  that  he  held  adversely  to  the  claim 
•of  the  devisee,  or  that  the  possession  was  con- 
tinued for  the  term  of  20  years  before  the  de- 
visee entered  under  his  writ  of  possession.  If 
the  facts  of  the  case  were  sufficient  to  author- 
ize the  jury  to  find  that  Crawbuck  entered  at 
the  date  of  his  deed,  under  a  claim  of  title  in 
himself,  and  that  he  and  his  tenants  or  assigns 
•continued  to  hold  the  premises  adversely  for 
the  term  of  20  years, the  special  verdict  should 
have  been  drawn  up  and  settled  in  such  a  man- 
ner as  to  make  it  appear  upon  the  record  that 
the  jury  found  the  fact  of  such  entry  and  ad- 
verse holding.  Where  a  case  for  the  opinion 
-of  the  court  is  turned  into  a  special  verdict, 
every  fact  which  the  court  or  the  jury  were  au- 
thorized to  find  from  the  evidence  stated  in  the 
•case,  and  which  is  found  by  the  jury  in  a  spe- 
cial verdict  would  go  to  support  the  judgment 
of  the  court,  should  be  stated  in  the  special 
verdict  as  having  been  thus  found  by  the  jury. 

It  was  not  necessary  for  the  jury  to  find  that 
the  money  which  was  secured  to  be  paid  by 
the  mortgage  was  not,  in  fact,  paid.  If  the  de- 
fendant wished  to  defeat  the  title  of  the  lessors 
of  the  plaintiff  by  the  fact  of  the  payment  of 
the  mortgage  money,  he  should  have  estab- 
lished that  fact  by  proof.  It  was  sufficient  for 
the  jury  to  find  the  execution  of  the  mortgage; 
and  as  the  time  for  the  payment  of  the  money 
was  past,  the  mortgagees  were  entitled  to  enter. 
The  payment  of  the  mortgage  money  cannot 
be  presumed  against  the  lessor  of  the  plaintiff, 
<525*]  if  that  fact  is  not  found  by  the  verdict. 
It  cannot  be  necessary  for  the  jury  to  find  the 
negative  of  a  fact,  which  fact  is  not  to  be  pre- 
sumed, except  it  be  found  by  the  verdict. 
When  the  existence  of  a  debt  is  once  estab- 
lished the  legal  presumption  is  that  it  remains 
due,  until  such  presumption  is  rebutted,  by 
lapse  of  time,  or  by  proof  of  payment.  I  ap- 
prehend, therefore,  that  this  judgment  cannot 
be  sustained,  unless  it  shall  appear  upon  ex- 
amination of  the  law  on  the  subject  that  the 
deed  of  July,  1799,  was  a  valid  conveyance,  as 
to  the  lot  in  question,  under  the  Statute  of 
Uses.  I  shall,  therefore  proceed  to  examine 
that  question. 

The  two  principal  objections  to  this  deed  as 
a  conveyance  under  the  Statute  of  Uses  are, 
that  it  attempts  to  convey  a  freehold  infuturo, 
without  any  particular  estate  to  support  it  as  a 
remainder,  and  that  there  is  no  sufficient  con- 
sideration in  the  deed  to  constitute  a  valid  bar- 
gain and  sale.  If  I  am  right  in  supposing  that 
as  to  this  lot  it  is  a  conveyance  for  the  life  of 
the  grantor,  reserving  rent,  with  a  remainder 
in  fee  without  rent,  the  question  whether  a 
freehold  infuturo  can  be  conveyed  by  a  bar- 
gain and  sale,  cannot  arise  here*;  but  as  other 
members  of  the  court  may  have  arrived  at  a 
different  conclusion  as  to  the  construction  of 
the  deed,  I  shall  proceed  to  examine  this  ques- 
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tion  which  was  so  fully  argued  by  the  counsel. 
It  is  admitted  that  a  future  estate  may  be  cre- 
ated under  the  Statute  of  Uses,  by  virtue  of  a 
covenant  to  stand  seised  to  the  use  of  the 
grantee,  founded  upon  a  consideration  of  blood 
or  marriage ;  but  it  is  contended  that  such  an 
estate  cannot  be  conveyed  by  virtue  of  a  bar- 
gain and  sale,  in  which  there  is  only  a  pecu- 
niary consideration.  For  the  purpose  of  test- 
ing the  correctness  of  this  supposed  distinction 
it  may  be  necessary  to  examine  the  nature  of 
each  species  of  conveyance  as  a  trust  in  equity 
previous  to  the  Statute  of  Uses,  and  the  effect 
of  the  statute  upon  each,  as  a  conveyance  of 
the  legal  estate.  The  learned  and  able  com- 
mentator on  American  law  has  so  fully  ex- 
plained the  nature  of  equitable  uses  previous 
to  the  passing  of  the  Statute  27  Hen.  VIII. , 
ch.  10,  that  it  is  unnecessary  to  refer  to  any  of 
the  English  writers  on  that  subject.  Where 
the  use  was  created  by  a  common  law  convey- 
ance, or  the  feoffment  *of  a  third  per-  [*626 
son,  operating  by  an  actual  transmutation  or 
change  of  possession,  as  by  livery  of  seisin.no 
consideration  was  necessary  to  support  the  use 
but  the  feoffee  holding  the  legal  title  as  a  mere 
naked  trustee,  held  it  charged  with  such  uses 
as  the  feoffor  had  thought  proper  to  direct.  As 
the  whole  legal  estate  passed  immediately  to  the 
feoffee  to  uses,  there  could  be  no  objection 
that  the  use  was  to  take  effect  in  futuro,  and 
there  was  a  resulting  use  in  the  meantime  to 
the  original  owner  of  the  land.  In  this  way  the 
owner  of  the  freehold  estate  was  enabled,  in 
equity,  to  create  all  those  various  species  of  es- 
tates which  may  now  be  created  by  will,  under 
the  name  of  executory  devises.  Another  mode, 
however,  of  creating  equitable  uses,  was  by  a 
simple  covenant  or  agreement  on  the  part  of 
the  owner  of  the  legal  estate  to  hold  the 
same  to  such  present,  contingent  or  future  uses 
as  were  specified  in  the  contract  creating  the 
use.  In  this  case,  as  the  whole  legal  estate  re- 
mained in  the  former  owner,  a  court  of  equity 
would  not  lend  its  aid  to  enforce  a  mere  volun- 
tary agreement  to  give  that  estate  or  any  part 
thereof  to  another  ;  and  the  use,  therefore, 
would  not  vest  in  the  cestui  que  use,  unless  the 
agreement  by  which  it  was  created  was  found- 
ed either  upon  a  pecuniary  consideration  or 
upon  a  natural  consideration  of  blood  or  mar- 
riage. The  first  was  called  a  bargain  and  sale, 
as  it  was,  in  fact,  an  agreement  to  sell  the  use, 
however  small  the  consideration  might  be  ;  but 
as  the  use,  founded  upon  the  consideration  of 
blood  and  marriage  alone,  could  not  properly 
be  called  a  sale,  it  received  the  technical  name 
of  a  covenant  to  stand  seised,  which  name  was 
only  used  to  distinguish  it  from  a  bargain  and 
sale.  This  distinction,  under  the  Statute  of 
Enrollments,  afterwards  became  very  import- 
ant, although  the  bargain  and  sale,  previous 
to  the  Statute  of  Uses,  was  in  fact  nothing  but 
a  covenant  to  stand  seised  to  the  use  of  the 
bargainee.  It  will  be  seen  from  this  examina- 
tion of  uses  at  the  common  law  that  there 
could  not  be  any  good  reason  why  the  same 
springing,  contingent  or  future  uses  might  not 
be  created  by  a  bargain  and  sale  founded  upon 
a  valuable  consideration,  as  were  allowed  to 
be  raised  by  the  less  meritorious  consideration 
of  blood  or  marriage  ;  and  there  was  not  in  fact 
at  the  time  of  the  passing  of  the  Statute  of 
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•O27*]  Uses  any  such  *distinction  as  is  con- 
tended for  in  this  case.  The  effect  of  that  stat- 
ute was  to  transfer  the  legal  title  to  the  use  ; 
what  before  was  an  equitable  seisin  of  the  use 
became  an  actual  title  to  a  similar  interest  in 
the  land  itself  ;  and  in  all  subsequent  convey- 
ances, which  conveyances  if  that  statute  had 
not  been  passed  would  merely  have  transferred 
an  interest  in  the  use,  the  actual  interest  in  the 
land  itseli,  to  the  same  extent,  was  transferred 
to  the  cettui  que  use.  The  Statute  of  Enroll- 
ments, however,  which  was  passed  at  the  same 
session  with  the  Statute  of  Uses  made  a  very 
important  distinction  between  the  conveyance 
of  a  use  by  bargain  and  sale  and  the  creation 
of  a  similar  use  founded  upon  the  considera- 
tion of  blood  or  marriage  ;  as  the  one  was  re- 
quired to  be  enrolled  and  the  other  not.  By 
the  Statute  of  Enrollments,  27  Hen.  VIII.,  ch. 
16,  it  was  enacted  that  "no  manors,  lands.ten- 
ementsor  other  hereditaments  should  pass,  al- 
ter or  change  from  one  to  another,  whereby 
any  estate  of  inheritance  or  freehold  should  be 
made  or  take  effect  in  any  person,  or  any  use 
thereof  be  made,  by  reason  only  of  any  bar- 
gain or  sale  thereof,  except  the  same  bargain 
and  sale  be  made  by  writing,  indented,  sealed 
and  enrolled  in  one  of  the  King's  courts  of 
record,"  etc.,  within  6  months.  This  statute 
being  limited  in  its  terms  to  conveyances  which 
could  only  operate  as  bargains  and  sales,  it  did 
not  require  the  enrollment  of  a  conveyance 
which  could  operate  in  any  other  way,  al- 
though it  might  have  operated  as  a  bargain 
and  sale  if  it  had  been  duly  enrolled.  It  did 
not  extend  to  a  conveyance  which  could  oper- 
ate at  common  law,  either  as  a  feoffment  or  as 
a  release  of  a  reversion  to  the  tenant  in  posses- 
sion ;  although  there  might  be  a  sufficient  con- 
sideration expressed  in  such  feoffment  to  con- 
stitute a  good  bargain  and  sale  of  the  legal  es- 
tate under  the  Statute  of  Uses.  Neither  did  it 
extend  to  a  deed  which  operated  as  a  techni- 
cal covenant  to  stand  seised,  by  reason  of  a 
consideration  of  blood  or  marriage  only  ;  or  to 
a  conveyance  which  was  both  a  bargain  and 
sale  and  a  covenant  to  stand  seised,  by  reason 
of  a  double  consideration.  And  as  the  statute 
did  not  reach  mere  estates  for  years,  it  only 
requiring  bargains  and  sales  of  freehold  estates 
and  of  estates  of  inheritance  to  be  recorded,  a 
species  of  conveyance  was  very  soon  devised, 
by  which  the  statute  was  evaded  in  almost  ev- 
ery possible  case. 

628*]  *By  the  common  law,  if  a  tenant 
was  in  the  actual  possession  of  the  land  under 
a  lease  for  years,  or  under  a  valid  conveyance 
of  any  other  estate  in  the  premises,  the  owner 
of  the  reversion  might  release  to  him  the  whole 
of  his  interest  in  the  premises  or  any  lesser  in- 
terest therein,  provided  the  new  interest  which 
was  thus  released  or  conveyed  took  effect  in 
possession  immediately,  or  upon  the  termina- 
tion of  the  particular  estate  which  the  tenant 
previously  had  in  the  land.  The  mode  of  con- 
veying the  estate  was,  therefore,  by  a  lease 
of  the  estate  for  a  term  of  years,  which  was 
made  to  operate  under  the  Statute  of  Uses  so 
as  to  be  equivalent  to  an  actual  possession  of 
the  land  under  a  lease  at  common  law,  and 
the  lessee  was  thereupon  without  any  actual 
entry  or  livery  of  seisin  in  a  situation  to  re- 
ceive a  release.  This  release  conveyed  to  him 
WEND.  9.  N.  Y.  R..  11. 


the  freehold  by  a  common  law  conveyance, 
which,  therefore,  need  not  be  enrolled.  Here, 
however.a  difficulty  sometimes  occurred  which 
has  probably  given  rise  to  the  supposition  that 
a  future  interest  in  real  estate  could  not  be  con- 
veyed by  a  bargain  and  sale,  although  it  might 
be  transferred  by  a  conveyance  which  could 
operate  as  a  technical  covenant  to  stand  seised. 
The  lease  and  release  having  become  the  com- 
mon mode  of  conveyance  in  England,  attempts 
were  sometimes  made,  by  unskillful  convey- 
ancers, to  create  a  future  estate  out  of  the 
seisin  of  the  vendor,  by  this  mode  of  convey- 
ance. As  the  release  usually  contained  a  pe- 
cuniary consideration,  it  would  operate  as  a 
bargain  and  sale  of  the  future  estate  if  duly 

'enrolled,  although  it  could  not  operate  as  a  re- 
lease to  convey  such  an  estate  at  common  law. 
But  as  the  form  of  enrollment  had  not  been 
complied  with  in  the  particular  case,  the  con- 
veyance was  void,  unless  it  could  be  made  to 
operate  as  a  technical  covenant  to  stand  seised, 
by  reason  of  a  consideration  of  blood  or  mar- 
riage, in  which  case  it  was  valid  without  enroll- 
ment. The  courts,  therefore,  became  very  as- 
tute in  finding  out  a  proper  consideration  to 
support  the  informal  conveyance  as  a  cove 
nant  to  stand  seised.  And  they  have  gone  so 
far  as  to  permit  the  introduction  of  parol  proof 
to  show  a  consideration  of  blood  or  marriage 
to  support  a  conveyance  not  enrolled,  although 
no  other  than  a  pecuniary  consideration  ap- 
peared on  the  face  of  the  deed.  *See  [*629 
Doe  v.  Sherlock,  Smith,  79.  I  have  not  been  able 
to  find  any  case  in  which  it  has  been  holden 
that  a  bargain  and  sale  enrolled,  and  founded 
upon  a  proper  consideration,  was  not  sufficient 
to  pass  a  freehold  in  future,  although  some  of 
the  judges  in  this  country,  where  the  Statute 
of  Enrollment  was  not  in  operation,  seem  to 
have  struggled  to  support  conveyances  of  that 
description  as  covenants  to  stand  seised,  where 
there  could  be  no  doubt  as  to  their  being  valid 
as  bargains  and  sales,  if  they  could  be  per- 
mitted to  operate  in  that  manner.  Ch.  J.  Par- 
sons, in  Wallisv.  Wallis,  4  Mass.,  136,  appears 
to  take  it  for  granted  that  the  conveyance  in 
that  case,  although  founded  upon  a  pecuniary 
consideration,  could  not  operate  as  a  bargain 
and  sale  of  a  future  interest,  and  that  it  was 
necessary  to  support  it  as  a  covenant  to  stand 
seised,  upon  the  fact  of  relationship  proved 
dehors  the  deed,  although  there  was  no  pre- 
tense there  that  the  relationship  constituted 
any  part  of  the  actual  consideration  for  the 
conveyance;  and  in  Welxh  v.  Foster,  12  Mass., 
96,  Jackson,  J.,  says  in  express  terms  that  a 
freehold  to  commence  in  futuro  cannot  be  con- 
veyed by  bargain  and  sale.  The  law  has  been 
understood  otherwise  in  this  State,  although  I 
am  not  aware  that  the  question  has  been  con- 
sidered as  perfectly  settled.  In  Jackson  v. 
Dunsbaugh,  1  Johns.  Cas.,  94,  Lewis,  J.,  held 
a  conveyance  of  a  freehold  in  futuro,  founded 
upon  a  pecuniary  consideration  only,  to  be 
valid.  It  is  true,  he  says  it  is  a  covenant  to 
stand  seised,  which  it  is  in  fact,  although,  in 
that  case,  taking  the  first  deed  by  itself,  it  was 
nothing  but  a  bargain  and  sale.  Lansing,  Ch. 
J.,  by  connecting  the  two  deeds  together,  sup- 
ported the  conveyance  as  a  covenant  to  stand 
seised,  founded  upon  the  consideration  of 
blood,  but  without  expressing  any  opinion  of 
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the  effect  of  the  first  deed,  which  was  a  mere 
bargain  and  sale;  and  in  Jackson  v.  Swart,  20 
Johns.,  87,  Spencer,  Ch.  J.,  seems  to  consider 
the  law  as  settled,  that  a  deed  of  bargain  and 
sale,  founded  upon  a  pecuniary  consideration 
only,  was  effectual  to  pass  an  estate  infuturo. 
In  the  case  of  Roe  v.  Traumer,  2  Wils.,  75;  S. 
C.,  2  Ld.  Kenyon,  239,  the  conveyance  was  by 
lease  and  release,  and  as  nothing  is  said  of  any 
enrollment,  it  is  very  evident  none  had  taken 
63O*]  place.  The  release,  therefore,  al- 
though it  might  have  been  good  as  a  bargain 
and  sale  if  enrolled,  could  only  take  effect  as 
a  common  law  conveyance,  or  as  a  covenant 
to  stand  seised,  founded  on  the  additional  con- 
sideration of  blood.  The  court  then  would  of 
course  only  consider  those  two  questions,  with- 
out expressing  any  opinion  as  to  its  effect  as  a 
bargain  and  sale,  if  it  had  been  duly  enrolled. 
So  in  Doe  v.  Sherlock,  the  lease  purported  to  be 
a  conveyance  of  a  freehold  interest  in  futuro. 
It  could  not  operate  as  a  conveyance  by  lease 
and  release,  because  there  was  no  lease  for  a 
term  of  years  to  support  it.  It  was  not  en- 
rolled and,  therefore,  could  not  operate  as  a 
bargain  and  sale,  although  there  was  a  suffi- 
cient consideration;  and  it  could  not  operate  as 
a  feoffment,  because  there  could  be  no  livery  of 
seisin  presumed,  and  Bushe,  Ch.  J.,  held  that 
it  could  not  operate  as  a  covenant  to  stand 
seised,  although  the  relationship  was  proved, 
because  there  was  no  evidence  to  show  that 
such  relationship  formed  any  part  of  the  actual 
consideration  of  the  conveyance. 

Although  there  does  not  appear  to  be  any 
express  adjudication  on  this  point,  I  find  that 
most,  if  not  all,  of  the  elementary  writers  take 
it  for  granted  that  a  freehold  infuturo  may  be 
created  by  a  bargain  and  sale  operating  under 
the  Statute  of  Uses.  Barnes  lays  it  down  as  a 
general  rule,  that  a  freehold  may  be  created  to 
commence  in  futuro  by  a  limitation  to  a  use 
under  a  common  law  conveyance,  or  under 
any  of  the  conveyances  which  have  grown  out 
of  the  Statute  of  Uses.  Barnes,  Real  Prop., 
246.  Burton  says  the  only  essential  difference 
between  a  covenant  to  stand  seised  to  uses  and 
a  bargain  and  sale,  setting  aside  the  external 
formalities  required  to  give  validity  to  the  lat- 
ter, that  is,  the  enrollment  thereof,  is  the  nat- 
ure of  the  consideration;  and  hence  the  deed 
may  operate  for  the  benefit  of  the  different 
parties,  both  as  a  bargain  and  sale  and  a  cove- 
nant to  stand  seised.  Burton,  Real  Prop.,  45, 
pi.  145.  Cornish  also  takes  it  for  granted  that 
there  is  no  difference  between  a  bargain  and 
sale  enrolled,  and  a  covenant  to  stand  seised, 
in  conveying  a  future  freehold  under  the  Stat- 
ute of  Uses;  hence  he  concludes  that  a  grant  of 
lands  generally  by  either  of  these  modes  of 
conveyance,  with  an  habendum  limiting  a  free- 
hold to  commence  in  futuro,  will  be  valid  to 
631*]  *convey  such  estate,  although  it  could 
not  be  thus  limited  by  any  conunon  law  con- 
veyance. Cornish,  Purch.  Deeds,  35.  Preston, 
too,  lays  it  down  as  a  general  principle  that 
conveyances  operating  under  the  statute  may 
create  a  freehold  to  commence  in  futuro,  al- 
though no  such  estate  could  be  limited  in  a 
conveyance  which  could  only  operate  by  the 
common  law;  and  he  makes  no  distinction  be- 
tween a  covenant  to  stund  seised  and  a  bar- 
gain and  sale  duly  enrolled,  or  any  other  con- 
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veyance  by  which  an  estate  may  be  granted 
under  the  Statute  of  Uses.  Chancellor  Kent 
also  says  in  express  terms  that  a  person  may 
covenant  to  stand  seised,  or  bargain  and  sell, 
to  the  use  of  another  at  a  future  day.  4  Kent, 
Com.,  2d  ed.,  298.  As  the  Statute  of  Enroll- 
ments was  never  in  force  in  this  State,  I  have- 
no  doubt  that  at  the  date  of  the  deed  in  ques- 
tion, a  future  freehold  might  be  created  by 
this  conveyance  operating  as  a  bargain  and 
sale  merely,  provided  it  was  founded  upon  a 
consideration  to  raise  a  use. 

The  only  remaining  question  to  be  consid- 
ered is,  whether  there  is  any  sufficient  consid- 
eration to  raise  a  use  appearing  upon  the  face- 
of  this  deed,  which  is  found  by  the  jury  to- 
have  been  executed  and  delivered  to  Buice. 
The  efficacy  of  a  bargain  and  sale  appears  never 
to  have  depended  upon  the  amount  of  the  con- 
sideration ;  and  if  any  pecuniary  consideration 
whatever  is  expressed  in  the  deed,  it  is  not  nec- 
essary to  prove  actual  payment;  neither  will 
the  bargainer  or  his  heirs  or  devisees  be  per- 
mitted to  show  that  nothing  was  in  fact  paid. 
In  the  ordinary  case  of  a  bargain  and  sale  by 
a  lease  for  years,  on  which  to  found  the  com- 
mon law  conveyance  of  a  release  by  the  owner 
of  the  reversion,  it  has  been  held  that  the  re- 
servation of  a  pepper  corn  rent,  to  be  paid,  if 
demanded, was  sufficient  to  raise  the  use.  The- 
case  of  Barker  v.  Keete,  Freem.  Com.  L.  R., 
250;  2  Mod.,  249;  S.  C.,  2  Vent,,  35,  arose  upon 
a  common  recovery  ;  and  the  question  was 
whether  the  reservation  of  a  pepper  corn  rent, 
if  demanded, was  a  sufficient  consideration  un- 
der the  Statute  of  Uses  to  constitute  a  bargain 
and  sale,  so  as  to  enable  the  lessee  to  take  a  re- 
lease of  the  fee  without  actual  entry.  As  the  ob- 
ject of  this  conveyance  was  to  make  a  tenant  to 
llaeprceeipe,  it  followed  of  course  that  if  the  res- 
ervation was  not  sufficient  to  raise  a  use  by 
'*way  of  bargain  and  sale,  the  recovery  [*632 
was  void,  and  there  had  been  no  actual  entry 
in  that  case  to  enable  the  lessee  to  take  an  en- 
largement of  his  estate  as  upon  a  lease  at  com- 
mon law.  The  majority  of  the  judges  there 
came  to  the  conclusion  that  the  reservation  of 
the  pepper  corn  rent  was  sufficient.  If  there 
was  a  sufficient  consideration  in  that  case  to 
support  the  lease  for  years,  the  reservation  in 
this  case  of  £60  per  annum  for  the  life  of  the 
grantor,  was  certainly  sufficient  to  raise  a  use 
for  the  whole  interest  in  this  lot.  Cruise,  in 
remarking  upon  the  case  of  Barker  v.  Keete, 
observes  that  if  the  lease  and  release  in  that 
case  had  not  been  made  for  the  purpose  of  suf- 
fering a  common  recovery, which  is  very  high- 
ly favored  in  law,  it  would  probably  have  been 
determined  to  be  void.  Cru.,  Uses,  105.  I  con- 
fess, however,  I  can  see  no  good  reason  why 
it  should  have  been  considered  a  valid  bargain 
and  sale  in  a  case  where  it  was  intended  to  de- 
feat or  destroy  the  estate  of  the  issue  in  tail 
contrary  to  the  wishes  of  the  original  owners 
of  the  land,  if  it  could  not  be  so  considered 
where  its  operation  would  be  to  carry  into  ef- 
fect the  intention  of  the  bargainor,  who  had 
the  absolute  right  to  dispose  of  the  estate  in 
such  manner  as  he  might  deem  proper,  provid- 
ed he  complied  with  the  technical  rules  of  law. 
There  probably  might  have  been  some  doubt 
originally  as  to  the  correctness  of  that  decis- 
ion, there  being  a  difference  of  opinion  among 
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the  members  of  the  court ;  but  if  the  decision 
could  be  sustained  in  the  case  of  a  common  re- 
covery, the  object  of  which  was  to  bar  the  is- 
sue in  tail,  it  must  be  equally  applicable  to  the 
case  of  an  ordinary  conveyance  under  the  Stat- 
ute of  Uses.  It  is  admitted  that  the  considera- 
tion is  but  a  mere  matter  of  form  in  either  case, 
and  there  could  have  been  no  doubt  in  that 
case  if  it  had  appeared  that  the  lease  was  upon 
the  consideration  of  a  penny  or  a  pepper  corn, 
actually  paid  by  the  bargainee.  Five  shillings 
was  the  usual  consideration  inserted  in  the 
lease  to  raise  the  use,  although  the  estate  con- 
veyed might  be  worth  a  million  ;  and  no  con- 
sideration whatever  was  necessary  in  the  re- 
lease, although  the  sum  of  ten  shillings  was 
usually  inserted.  It  was  not,  however,  an  en- 
tirely new  principle  which  was  established  in 
the  case  of  Barker  v.  Keete,  for  it  had  long  be- 
O33*]  fore  been  held  that  a  mere  *nominal 
consideration  was  sufficient  to  raise  a  use.  See 
Reynett  v.  Peacock,  2  Roll.,  105.  And  in  the 
case  of  Button's  Hospital,  10  Co.,  34  a,  it  was  re- 
solved that  the  reservation  of  twelve  pence  rent 
was  a  good  consideration  to  support  a  bargain 
and  sale.  In  Ritson's  critical  observations  on 
the  various  and  essential  parts  of  a  deed,  it  is 
said  that  a  lease  for  a  year  upon  no  other  con- 
sideration than  reserving  a  pepper  corn,  if  it 
be  demanded,  shall  work  as  a  bargain  and  sale, 
and  so  make  the  lease  capable  of  a  release;  and 
that  the  reservation  makes  a  sufficient  consid- 
eration to  raise  an  use  as  by  bargain  and  sale. 
Rits.  Prac.  Points,  127.  Cornish,  in  his  notes 
upon  the  Bargain  and  Sale  by  Lease  and  Re- 
lease, says  :  "I  have  omitted  the  reddendum 
reserving  a  pepper  corn  rent;  as  made  super- 
fluous by  the  previous  consideration,  still  it 
may  be  noticed  that  according  to  the  case  of 
Barker  v.  Keete,  the  reservation  of  a  pepper 
corn  rent  would  of  itself  be  sufficient  to  sup- 
port the  bargain  and  sale."  He  also  remarks 
that  the  authority  of  that  case,  although  not 
impeached,  has  been  rather  timidly  received, 
and  it  would,  therefore,  be  improper  to  throw 
the  support  of  the  instrument  on  that  reserva- 
tion. He  speaks,  however,  in  reference  to  the 
marketability  of  the  title  rather  than  to  the 
validity  of  the  bargain  and  sale,  for  he  does 
not  doubt  that  if  the  question  should  arise.the 
courts  would  hold  themselves  bound  by  the 
decision  in  that  case.  Corn.  Pur.  Deeds,  16. 
In  a  note  of  Stalman,  to  his  practical  treatise 
on  the  Doctrine  of  Election  and  Satisfaction, 
he  says:  "It  is  observable  that  a  pecuniary 
consideration  is  not  absolutely  essential  to  the 
validity  of  a  bargain  and  sale,  but  that  if  mon- 
ey's worth  be  the  consideration,  it  will  do,  and 
the  reservation  of  a  pepper  corn  rent  will  be 
sufficient  to  raise  a  use."  Stal.  Elec.,  6,  n.  r. 
And  Sugden  also  says  :  "  It  is  certainly  clear 
that  a  reservation  of  rent,  even  a  pepper  corn, 
is  a  sufficient  consideration  to  support  a  bar- 
gain and  sale."  Sugd.  Pow..  5th  Lond.  ed., 
123. 

If  the  concurring  opinions  of  these  several 
legal  writers  are  correct  and  may  be  relied 
upon,  there  can  be  no  doubt  that  here  was  a 
sufficient  consideration  to  raise  a  use  as  to  the 
lot  which  is  now  in  controversy,  and  thesanc- 
634*]  tioning  of  a  different  *rule  would, 
probably,  disturb  many  titles  which  have  been 
granted  by  lease  and  release  without  any  con- 
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sideration  to  support  the  lease  other  than  a 
nominal  reservation  of  rent. 

I  shall,  therefore,  vote  for  an  affirmance  of 
the  decision  of  the  Supreme  Court. 

By  Mr.  Senator  Tracy.  The  difficulty 
which  there  really  is  in  deciding  this  case  cor- 
rectly arises,  I  think,  from  the  loose  and  un- 
satisfactory form  in  which  the  special  verdict 
is  made  up.  It  might  have  been  decided  with- 
out doubt  or  controversy,  if  the  fact  of  con- 
tinued possession  for  20  years  under  the  deed 
from  Buice  to  Crawbuck, which,  from  what  is 
found  by  the  verdict,  is  altogether  probable, 
had  been  distinctly  and  affirmatively  stated  ; 
but  it  is  not  so  stated  by  the  jury,  and  we  can- 
not without  intending  or  presuming  something 
which,  although  morally  satisfactory,  is  not  le- 
gally certain,  that  the  possession  under  the 
deea  to  Crawbuck  did  continue  for  20  years 
uninterruptedly,  and  the  rule  at  law  is  well 
settled  that  no  intendment  or  presumption  is  to 
be  inferred  in  a  special  verdict.  6  Wend.,  191. 
There  is  another  fact  which  I  have  little  doubt 
the  jury  might  have  found,  and  which  also 
would  have  settled  the  whole  controversy,  and 
that  is,  that  Buice  was  enfeoffed  or  had  livery 
of  the  premises.  It  was  a  fact  which  the  jury 
might  have  presumed  from  a  possession  of  20 
years  under  the  deed  from  Deitz,  which  pur- 
ports on  its  face  to  be  a  feoffment;  but  as  there 
is  no  pretense  that  the  verdict  contains  the  lat- 
ter fact,  and  as  the  former  is  not  stated,  in  my 
opinion, with  sufficient  positiveness  and  precis- 
ion,we  are  compelled  to  go  back  to  the  deed 
from  Deitz  to  Buice  for  the  purpose  of  ascer- 
taining if  by  its  terms  it  conveyed  a  legal  estate 
in  the  premises  in  question.  In  examining  this 
question,  it  is,  I  think,  unnecessary  to  pursue 
the  learning  which  the  argument  has  educed 
on  both  sides  of  it  relative  to  the  origin,  prog- 
ress and  principles  of  the  doctrine  of  uses,  or 
to  perplex  the  mind  with  nice  discriminations 
of  the  books  between  the  various  kinds  of  uses, 
such  as  shifting,  secondary,  springing  or  con- 
tingent, etc.,  etc.,  to  which  an  age,  fruitful  of 
subtleties  and  technical  distinctions,  has  given 
birtn. 

*For  the  present  purpose,  it  is  suffi-  [*635 
cient  that  after  the  Statute  of  Uses,  the  com- 
mon conveyances  of  the  country  generally  de- 
rived their  force  and  effect  from  it,  and  were 
construed  to  a  considerable  degree  according 
to  the  principles  of  the  doctrine  of  uses  which 
had  obtained  in  courts  of  equity  before  uses 
by  virtue  of  the  statute  had  become  subjects 
of  the  jurisdiction  of  courts  of  common  law. 
It  is  to  be  borne  in  mind,  however,  that  al- 
though the  effect  of  the  statute  in  transferring 
uses  from  courts  of  equity  to  courts  of  law  was 
to  transfer  also  the  doctrines  and  principles 
that  had  prevailed  in  relation  to  them,  yet, 
when  uses  had  become  legal  estates,  many  of 
the  reasons  which  had  governed  their  inter- 
pretation in  courts  of  equity  ceasing  really  to 
exist,  soon  came  to  be  regarded  as  fictitious  or 
technical,  and  a  strong  disposition  was  early 
manifested  by  the  judges  to  dispense  with  them 
so  far  as  they  could  without  losing  sight  en- 
tirely of  their  origin.  Thus  it  was  that  the  con 
sideration  for  a  conveyance  to  an  use,  which 
originally  in  a  court  of  equity  was  required  to 
be  a  sufficient  one,  in  a  moral  estimation  of  it, 
got  to  be  esteemed  in  courts  of  law  as  so  pure- 
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ly  technical  that  a  penny  or  a  pepper  corn, 
or  any  other  thing  which  had  a  conceivable 
though  no  real  value,  would  suffice  ;  and  con- 
veyances operating  as  covenants  to  stand  seised, 
which  originally  required  for  their  support 
"  such  weighty  aijd  interesting  considerations 
as  those  of  blood  or  marriage,"  have  been  sus- 
tained in  favor  of  a  cousin  five  degrees  re- 
moved, and  this,  too,  when  there  was  no  rea- 
son to  suppose  that  this  remote  consanguinity 
afforded  the  slightest  inducement  for  the  con- 
veyance; and  yet  the  necessity  of  the  one  or 
the  other  of  these  considerations  to  give  force 
to  a  conveyance  under  the  Statute  of  Uses  is  laid 
down  in  all  the  books,  and  held  to  by  all  the 
judges  with  as  much  tenacity  as  though  a  vital 
principle  of  moral  justice  were  involved  in  it. 
Why  the  English  Legislature,  during  so  many 
years  that  have  elapsed  since  passing  the  Stat- 
ute of  Uses,  or  our  own  Legislature  in  the  long 
period  that  intervened  the  adoption  of  it  and 
the  late  revision,  should  have  allowed  such  an 
useless  and  unmeaning  principle  to  remain  as 
a  snare  for  the  ignorant  and  unwary,  admits 
of  the  same  explanation  as  that  for  the  perpet- 
4836*]  uation  of  *many  other  senseless  but  in- 
exorable requirements  of  the  ancient  law;  and 
this  is,  that  those  who  are  aware  of  them  are 
indifferent,  because  they  can  guard  against 
them, while  the  same  ignorance  which  exposes 
others  to  the  mischiefs  of  them,  renders  them 
incapable  of  seeking  and  applying  the  requisite 
legislative  remedies.  But  the  late  revision  of 
our  statutes  which  has  done  so  much  to  ex- 
punge metaphysical  subtleties,  and  hair  drawn 
distinctions  from  our  system  of  jurisprudence, 
has  for  all  the  future  disposed  of  the  particu- 
lar question,  out  of  which  the  present  as  well 
as  so  many  other  litigations  have  arisen  by  a 
simple  provision  that  all  deeds  of  bargain  and 
sale  shall  be  deemed  grants,  and  that  a  grant 
shall  take  effect  so  as  to  vest  the  estate  intend- 
ed to  be  conveyed  from  its  delivery.  Vide  1 
R.  S.,  738,  sees.  138,  739,  sec.  142.  But  as  this 
statute  cannot  relate  back  so  as  to  give  effect 
to  the  deed  in  dispute,  it  is  now  to  be  seen  if 
there  be  any  inflexible  rule  of  the  ancient  law 
to  which  this  deed  is  subjected,  and  which  will 
prevent  its  taking  effect  according  to  the  design 
and  expectation  of  those  who  were  the  parties 
toil. 

It  is  admitted  on  all  hands  that  as  a  feoff  - 
ment,  in  the  common  law  signification  of  the 
term,  it  could  not  take'effect,  notwithstanding, 
on  its  face,  it  purports  to  enfeoff  the  grantee, 
for  the  want  of  livery  of  seisin;  and  it  is  like- 
wise conceded  that  it  will  not  operate  under 
the  Statute  of  Uses  as  a  covenant  to  stand 
seised,  technically  speaking,  for  the  want  of 
"  the  weighty  consideration  of  blood  or  mar- 
riage," though  it  is  expressed  to  be  from  a  fa- 
ther-in-law to  his  son-in-law;  and  it  is  denied 
that  it  can  take  effect  as  a  deed  of  bargain  and 
sale;  1.  Because  it  purports  to  convey  a  free- 
hold in  future  ;  and  2.  For  the  want  of  a  suf- 
ficient consideration.  In  this  presentation  of 
the  case,  the  first  inquiry  is,  whether  the  deed 
operates  as  a  conveyance  of  a  present  freehold 
with  condition  subsequent,  for  the  non-per- 
formance of  which  the  estate  might  be  defeat- 
ed, or  as  a  conveyance  of  a  freehold  in  future 
upon  conditions  precedent,  the  performance  of 
which  is  requisite  to  vest  it. 
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The  first  impression  on  my  mind  produced 
by  reading  the  deed  was,  that  Deitz  intended, 
as  the  granting  terms  at  the  commencement  of 
the  deed  express,  to  convey  immediately  to 
*Buice,  his  son-in  law,  all  his  estate,  [*637 
and  intended  also  at  the  same  time  to  bind 
Buice,  and  to  subject  the  estate  to  the  condi- 
tion that  Buice  should  permit  and  allow  him 
to  have  the  use  and  management  of  all  of  it, 
except  the  house  at  the  corner  of  Eagle  St. , 
and  for  this,  Buice  was  to  allow  £60  a  year  ; 
and  also  to  bind  Buice  and  subject  the  estate 
for  his  maintenance  during  life,  and  for  the 
payment  at  his  death  of  the  amount  specified, 
to  Frederick  Howell ;  that  Deitz  considered  this 
arrangement  to  be  made  as  effectually  and  to 
be  as  reciprocally  binding  as  if  it  had  been  by 
an  indenture  containing  express  covenants  and 
executed  by  both.  That  he  supposed  the  deed 
did  pass  the  freehold  to  Buice  immediately, 
must  be  presumed  from  his  stipulation  that 
Buice  should  permit  and  suffer  him  to  use  and 
enjoy  the  estate  during  his  natural  life,  with- 
out yielding  or  paying  anything  therefor,  etc. 
— a  stipulation  certainly  very  unnatural,  if  he 
supposed  that  Buice  had  acquired  no  claim 
whatever  to  the  estate  till  after  his  death,  as 
also  is  the  other  stipulation  that  £345  of  debts 
or  incumbrances  then  charged  on  the  estate 
should  be  paid  out  of  it,  and  when  paid,  that 
he  should  allow  Buice  interest  on  this  sum. 
This  impression  neither  the  ingenious  reason- 
ings of  the  defendants'  counsel  nor  a  closer  ex- 
amination of  the  deed  has  removed  ;  but  I  ac- 
knowledge that  in  the  progress  of  the  argu- 
ment, and  subsequently,  I  have  found  more 
difficulties  in  sustaining  the  conveyance  as  one 
of  a  present  freehold  than  I  anticipated;  and 
as  the  result  of  my  inquiries  has  brought  me  to 
the  conclusion  that  a  bargain  and  sale  will  con- 
vey a  future  as  well  as  a  present  freehold,  I 
deem  it  to  be  unnecessary  to  express  an  opin- 
ion whether  the  deed  from  its  terms  can  be 
construed  so  as  to  pass  a  present  estate  in  fee 
or  not. 

It  is  not  denied  that  a  freehold  in  futuro 
would  not  pass  by  a  common  law  conveyance, 
for  as  it  operated  in  regard  to  freeholds,  only 
by  transmutation  of  the  possession,  livery  was 
an  indispensable  accompaniment,  which  of 
course  could  be  made  only  of  a  present  estate  ; 
but  as  bargain  and  sale  was  not  a  conveyance 
of  the  common  law,  but  one  introduced  by  the 
Statute  of  Uses,  2  Bl.  Com.,  338,  and  was  al- 
ways deemed  to  operate  by  the  transmutation 
of  the  use,  and  not  of  the  possession,  the  same 
*principle  does  not  necessarily  apply  [*638 
to  it  any  more  than  it  does  to  the  covenant  to 
stand  seised.  Indeed,  I  am  unable  to  discover 
any  difference  between  a  bargain  and  sale  and 
a  covenant  to  stand  seised  under  the  Statute  of 
Uses,  except  the  different  character  of  the  con- 
siderations required  to  sustain  them  ;  in  their 
mode  of  operation,  and  in  their  effect,  they 
seem  to  be  substantially  the  same.  In  one  case 
the  grantor  or  covenantor,  in  consideration  of 
natural  love  and  affection,  or  in  consideration 
of  a  marriage,  etc.,  covenants  to  stand  seised, 
etc.,  to  the  use  of  the covenantee,  etc.;  in  the 
other,  the  grantor  or  bargainer,  in  considera- 
tion of  a  sum  of  money,  bargains  to  stand  seised, 
etc.,  to  the  use  of  the  bargainee,  etc.  In  both, 
the  uses  may  be  cither  express  or  implied.  In 
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both,  words  (and  the  same  words)  proper  for  a 
conveyance  at  common  law  are  deemed  suffi- 
cient to  pass  the  estate  under  the  Statute  of 
Uses,  as  the  words  "demise  and  grant  "  have 
been  adjudged  to  amount  to  a  Imrgain  and 
sale,  without  other  words ;  Cromny  v.  Scud- 
more,  1  Vent.,  141;  and  give  and  grant  in  a 
deed  to  a  relation  were  held  to  create  a  cove- 
nant to  stand  seised,  though  the  intent  of  the 
deed  and  of  the  parties  appeared  plainly  to  be 
that  the  land  should  pass  by  feoffment  and 
livery.  3  Lev.,  372;  S.  C.  Carth.,  307.  Look- 
ing, therefore,  simply  at  the  origin,  nature  and 
objects  of  these  two  forms  of  conveyance,  it 
would  seem  to  be  a  plain  dictate  of  common 
sense  that  if  a  freehold  in  future  can  be  trans- 
mitted by  means  of  a  covenant  to  stand  seised, 
it  may  be  equally  well  by  a  bargain  and  sale. 
But  I  admit  that  the  teachings  of  common 
sense,  unaided  by  the  lights  of  judicial  decis- 
ions, will  not  always  guide  the  human  mind 
through  the  mazes  of  the  law  to  a  legitimate 
and  sanctioned  conclusion.  On  the  present 
point,  however,  there  is  no  want  of  these  aids; 
for  unless  I  am  very  much  mistaken,  the  prin- 
ciple that  a  freehold  infuturo  can  be  conveyed 
by  deed  of  bargain  and  sale  has  for  its  support 
decisions  of  unquestionable  authority,  com- 
mencing at  an  early  day,  and  continued  to  the 
present  time.  But  before  referring  to  some  of 
these  decisions  it  may  be  well  to  consider  a 
principal  cause  of  the  confusion  which  at  first 
sight  there  .seems  to  exist  as  to  the  principles 
that  have  distinguished  in  the  books,  cases  of 
covenants  to  stand  seised,  technically  consid- 
639*]  ered,  *from  those  of  bargain  and  sale, 
under  the  Statute  of  Uses.  This  cause  was  the 
provision  in  the  Statute  27  Hen.  VIII.,  ch.  16, 
declaring  that  conveyances  by  bargain  and  sale 
should  not  inure  to  pass  a  freehold,  unless  the 
same  be  made  by  indenture,  and  enrolled  with- 
in 6  months  in  one  of  the  courts  of  Westmin- 
ster Hall,  or  with  the  cutos  rotulorum  of  the 
county.  As  this  statute  extended  only  to  bar- 
gain and  sale,  which  was  a  creature  of  the 
Statute  of  Uses,  and  not  to  a  use  founded  upon 
consideration  of  blood  or  marriage,  which  by 
the  statute  had  been  converted  from  an  equita- 
ble into  a  legal  estate,  the  latter  took  the  name 
of  a  covenant  to  stand  seised,  to  distinguish  it 
from  a  bargain  and  sale,  although  before  the 
Statute  of  Enrollment  the  conveyance  by  bar- 
gain and  sale  was  in  itself  nothing  but  a  cove- 
nant to  stand  seised,  founded  on  a  pecuniary 
consideration;  and  after  the  statute  it  was  noth- 
ing less,  except  that  to  give  it  effect  it  was  nec- 
essary that  it  should  be  enrolled.  To  evade  the 
necessity  of  this  enrollment  a  new  form  of  con- 
veyance by  lease  and  release  was  invented,  by 
which  a  lease  or  bargain  and  sale  is  made  fora 
year,  or  other  short  period,  which,  without 
enrollment,  made  the  lessor  or  bargainer  stand 
seised  to  the  use  of  the  bargainee,  and  vested 
in  the  bargainee  the  use  of  the  term  for  one 
year,  and  then  a  release  of  the  fee  was  given 
to  the  bargainee,  which  as  he  was  supposed 
to  be  already  in  possession,  dispensed  with  the 
necessity  of  livery  of  seisin,  and  passed  the 
freehold  as  effectually  as  a  feoffment  executed 
with  all  the  formalities  of  the  feudal  law.  The 
consequence  of  this  invention  and  of  the  de- 
cisions made  to  sustain  it  was,  that  it  soon 
superseded  in  a  great  measure  the  ancient  mode 
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of  conveyance  by  feoffment  and  livery,  or 
rather  was  adopted  as  a  substitute  for  it ;  and 
as  no  consideration  had  been  necessary  to  give 
validity  to  a  feoffment,  it  seemed  unreasonable 
that  any  should  be  required  to  give  validity  to 
its  substitute.  It,  therefore,  was  not  long  after 
its  use  became  general,  that  it  was  decided  that 
the  rent  reserved  in  the  lease  need  be  but  a 
nominal  sum,  as  a  penny  ;  and  afterwards  a 
pepper  corn  was  held  sufficient ;  and  finally, 
and  this  as  long  back  as  1678,  that  the  reserva- 
tion of  a  pepper  corn,  if  it  be  demanded,  con- 
stituted a  good  consideration  for  a  lease  for  a 
year,  so  as  to  raise  an  use  by  bargain  and  sale, 
and  *to  enable  the  lessee  to  take  a  re-  [*O4O 
lease  of  the  fee  before  entry.  Case  of  button's 
Hospital,  10  Co.,  1;  Barker  v.  Keate,  2  Vent.; 
35 ;  S.  C.,  Freeman,  250,  and  Cornish,  Purch. 
Deeds,  p.  16,  considers  this  to  be  settled  law. 
This  dispensation  of  an  actual  consideration, 
and  of  an  actual  entry,  in  connection  with  the 
decision  that  the  lease  and  release  might  both 
be  contained  in  the  same  instrument  and  exe- 
cuted at  the  same  time,  operated  to  give  to  this 
conveyance  all  the  advantages  of  a  feoffment 
with  livery,  and  the  very  important  additional 
one  of  being  capable  of  conveying  a  freehold 
infuturo,  which  by  feoffment  and  livery  could 
not  be  done.  But  as  the  Statute  of  Enrollments 
was  never  considered  as  extending  to  this  coun- 
try, 1  Johns.  Cas.,  97,  and  by  its  terms  could 
not  operate  here,  the  necessity  of  evading  its 
requirements  was  never  experienced,  and  the 
form  of  convening  by  lease  and  release  has 
been  used  in  this  State  to  a  limited  extent  only, 
and  of  latter  years  scarcely  at  all.  In  its  stead 
the  form  by  bargain  and  sale  has  been  gener- 
ally resorted  to,  and  has  been,  so  far  as  my  re- 
searches extend,  universally  regarded  as  pos- 
sessing all  the  advantages,  and  entitled  to  all 
the  benefits  of  the  liberal  constructions  which 
courts  of  law  have  put  upon  the  other  mode 
of  assurance. 

On  returning  from  this  digression,  which 
an  examination  of  the  Statute  of  Enrollments 
and  its  consequences  has  induced,  to  the  pur- 
suit of  decisions  to  sustain  the  proposition  that 
a  freehold  infuturo  can  be  conveyed  by  bar- 
gain and  sale,  I  must  confess  myself  at  a  loss 
to  determine  why  it  should  ever  have  been 
doubted,  inasmuch  as  this  mode  of  convey- 
ance, having  its  origin  in  the  Statute  of  Uses, 
was  in  its  nature  but  another  term  for  a  cove- 
nant to  stand  seised,  the  great  object  of  which 
was  the  conveyance  of  future  estates.  And  if 
blood  or  marriage  were  sufficient  to  constitute 
a  consideration,  as  they  undoubtedly  have  al- 
ways been  esteemed,  it  is  incredible  that  mon- 
ey, which  in  worldly  matters  valet  super  omnia, 
should  not  be  deemed  equally  potential.  In  2 
Salk.,  675,  we  find  it  decided  that  a  person 
may  covenant  to  stand  seised,  or  bargain  and 
sell  to  the  use  of  another  at  a  future  day  ;  and 
in  the  same  case,  2  Wils.,  75,  it  is  stated  that 
the  whole  court  were  clear  of  opinion  that  a 
man  seised  might  covenant  to  stand  seised  to 
*the  use  of  another  person  after  the  [*64 1 
covenantor's  death.  Chancellor  Kent,  of  him- 
self high  authority,  says  in  his  Commentaries, 
Vol.  IV.,  298,  that  a  person  may  covenant  to 
stand  seised,  or  bargain  and  sell  to  the  use  of 
another  at  a  future  day.  In  Jackson  v.  Duns- 
bagh,  1  Johns.  Cas.,  95,  Lewis,  J.,  in  deliver- 

741 


641 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1832 


ing  the  opinion  of  the  court  says  :  "The  rule 
of  law  that  an  estate  of  freehold  cannot  be 
made  to  commence  infuturo  is  only  applicable 
to  common  law  assurances,  which  operate  by 
transmutation  of  the  possession,  and  does  not 
reach  conveyances  under  the  Statute  of  Uses." 
And  in  Jackson  v.  McKenny,  3  Wend.,  235, 
J.  Sutherland  says,  "it  is  abundantly  settled 
that  a  deed  of  bargain  and  sale  founded  on  a 
pecuniary  consideration  to  take  effect  infu- 
turo is  effectual."  The  latter  decision,  it  has 
been  asserted,  was  a  mere  dictum,  but  upon 
examination  it  appears  to  me  that  the  principle 
was  involved  in  the  case,  and  moreover,  the  de- 
cision is  well  sustained  by  the  authorities  there 
cited  in  its  support.  The  case  of  Wallis  v. 
Wattis,  4  Mass.,  135,  is  not  by  any  means  a  de- 
cision against  the  proposition  ;  nor  is  it  neces- 
sary to  decide  whether  Ch.  J.  Parsons  sup- 
posed, what  it  is  very  improbable  he  did,  that 
a  bargain  and  sale  was  a  common  law  convey- 
ance, for  his  decision  goes  no  further  than  to 
assert  the  abstract  proposition,  which  has 
never  been  denied,  that  by  a  common  law  con- 
veyance a  freehold  cannot  be  conveyed  in  fu- 
turo.  Pray  v.  Pierce,  7  Mass.,  381,  is  founded 
entirely,  so  far  as  it  affects  this  question,  on 
the  preceeding  case,  and  it  does  no  more  than 
to  reiterate  the  same  proposition.  The  latter 
decision  resting  for  support,  as  it  does  entire- 
ly, on  the  expression  of  Ch.  J.  Parsons,  in 
Wattis  v.  Wallis,  cannot  be  regarded  as  estab- 
lishing any  thing  beyond  that  expression, 
which  is  short  of  the  proposition  that  a  con- 
veyance by  bargain  and  sale  cannot  pass  a  free- 
hold in  futuro. 

The  second  objection  that  is  made  against 
this  deed  taking  effect  as  a  bargain  and  sale,  is 
the  alleged  want  of  a  sufficient  consideration. 
But  before  considering  this  objection,  I  will 
present  two  principles  that  have  had  the  sanc- 
tion of  all  the  sages  of  the  law  for  their  sup- 
port, and  which  I  think  ought  to  have  some 
bearing  on  this  case,  and  especially  on  the  part 
of  it  that  relates  to  the  sufficiency  of  the  con- 
642*]  sideration.  The  first  *of  these  princi- 
ples is  that  all  deeds  shall  be  construed  most 
favorably  for  the  grantee,  and  most  strongly 
against  the  grantor.  Dyer,  261 ;  2  Co.,  35  ;  3 
Bos.  &  P.,  403.  The  second  is  that  a  deed  shall 
never  be  laid  aside  as  void,  if  by  any  construc- 
tion it  can  be  made  good.  Hob. ,  277  ;  Shep. 
Touchstone,  82,  83.  Ut  res  magis  valeat  quam 
pereat  was  one  of  the  earliest  maxims  adopted 
by  the  courts  in  the  construction  of  deeds,  and 
as  long  ago  as  Lev.,  Vol.  III.,  372,  it  was  ob- 
served that  the  judges  of  late  years  have  had  a 
greater  consideration  for  the  passing  of  the  es- 
tate, which  is  the  substance,  than  the  manner 
how,  which  is  the  shadow.  And  Ld.  Hobart 
remarks  :  "  I  exceedingly  commend  the  judges 
that  are  curious  and  almost  subtile  to  invent 
reasons  and  means  to  make  Acts  according  to 
the  just  intent  of  the  parties,  and  to  avoid  the 
wrong  and  injury  which  by  rigid  rules]  might 
be  wrought  out  of  the  Act." 

It  cannot  be  denied  that  by  the  partial  trans- 
fusion of  the  principles  of  equity  into  the 
courts  of  law  on  the  passing  of  the  Statute  of 
Uses,  a  valuable  consideration  having  been,  in 
fact,  the  essence  of  a  use  by  bargain  and  sale 
in  equity,  was  still  considered  indispensable  to 
give  it  effect  in  its  legalized  form  ;  and,  there- 
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fore,  Cruise,  in  his  treatise  on  Uses,  p.  104, 
lays  it  down  that  no  use  can  be  raised  on  a 
bargain  and  sale  without  some  pecuniary  con- 
sideration. And  Preston  on  Estates,  p.  156, 
observes  :  "  The  effect  of  the  Statute  of  Uses 
was  to  give  a  legal  right  and  a  legal  estate,  in- 
stead of  an  equitable  one  ;  the  consequence  is 
that  the  same  qualities  which  were  proper  to 
uses  when  they  were  fiduciary  or  equitable, 
follow  them  since  they  have  become  legal  in- 
terests." But  notwithstanding  these  high  au- 
thorities and  many  others  which  might  be 
cited  to  the  same  effect,  it  is  undeniable  that 
the.  principle  that  the  same  qualities  were  re- 
quisite in  their  uses  in  their  legalized  as  in  their 
equitable  form,  has  all  along  been  regarded  as 
rather  theoretical  than  practical ;  and  when 
legal  estates  were  permitted  to  be  created  by 
the  Statute  of  Uses,  the  principles  which  had 
governed  them  whilst  they  were  only  equita- 
ble interests  were  treated  more  as  forms  than 
substances.  Chancellor  Kent,  4  Com.  465,  ob- 
serves :  "Although  it  has  long  been  settled 
law  that  a  consideration  expressed  or  proved 
was  necessary  to  give  effect  to  modern  con- 
veyances to  uses,  yet  the  consideration  need 
*not  be  expressed  in  the  deed  ;  there-  [*643 
fore  it  is  sufficient  for  value  received,  without 
mentioning  the  sum  ;  and  if  any  sum  is  men- 
tioned, the  smallest  imaginable  will  be  suffi- 
cient, the  consideration  being  a  matter  of  form 
as  respects  the  validity  of  the  deed  between 
the  parties."  And  it  seems  that  as  soon  as  the 
conveyances  by  lease  and  release,  and  by  bar- 
gain and  sale,  came  into  general  use  as  substi- 
tutes for  the  assurance  by  f  eoffment  and  livery 
they  were  practically  regarded  as  participating 
in  the  quality  incident  to  all  deeds  under  the 
common  law  :  that  of  evidencing  by  the  seal 
alone  the  proof  of  a  sufficient  consideration. 
And  it  followed  almost  immediately  after  the 
introduction  of  these  forms  of  conveyances 
under  the  Statute  of  Uses  that  the  considera- 
tion for  them  which  originally  in  courts  of 
equity  meant  nothing  less  than  a  substantial 
equivalent,  was  by  the  courts  of  law  attenuated 
not  only  to  a  shade  like  a  pepper  corn,  but  to 
the  shadow  of  a  shade  like  a  pepper  corn, 
when  demanded.  In  Barker  v.  Keate,  Free- 
man, 250,  the  reservation  of  a  pepper  corn  rent 
on  a  lease  for  years,  in  connection  with  the 
word  "  grant,"  is  held  to  be  a  sufficient  consid- 
eration to  transfer  the  possession  by  virtue  of 
the  Statute  of  Uses,  and  to  make  the  lessee  cap- 
able of  a  release  of  the  fee  before  entry.  And 
Vent.,  Vol.  II. ,  35,  says:  "In  an  ejectment 
upon  a  special  verdict  the  sole  point  was 
whether  a  lease  for  a  year  upon  no  other  con- 
sideration than  reserving  a  pepper  corn,  if  it 
be  demanded,  shall  work  as  a  bargain  and 
sale,  so  as  to  make  the  lessee  capable  of  a  re- 
lease ;  and  it  was  held  that  it  should,  and  that 
the  reservation  made  a  sufficient  consideration 
to  raise  a  use,  as  by  bargain  and  sale."  S.  C., 
2  Mod.,  249.  If,  therefore,  this  case  necessari- 
ly involved  a  decision  whether  by  metaphysi- 
cal distinction  between  the  contingency  of  a 
pepper  corn  and  nothing — a  dividing  of  a  hair 
"between  south  and  south  west  side,"  an  an- 
cient deed  of  a  now  valuable  estate,  made  con- 
fessedly in  good  faith,  by  competent  parties, 
and  acquiesced  in  for  many  years  by  all  inter- 
ested, should  be  invalidated,  or  a  senseless  and 
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useless  technicality  be  abolished,  I  should  be 
-strongly  tempted  to  the  latter  conclusion.  But 
I  am  happy  not  to  be  in  such  a  dilemma,  or 
tempted  with  such  an  alternative. 
644*J  *The  deed  from  Deitz  to  Buice,  ac- 
cording to  my  construction  of  its  terms,  carries 
•on  its  face  evidence  of  sufficient  consideration 
to  sustain  it  as  a  bargain  and  sale  ;  and  this, 
whether  we  consider  the  stipulation  for  the 
allowance  of  £60  a  year  during  the  life  of 
Deitz  for  the  house  at  the  corner  of  Eagle  St. 
to  be  in  the  nature  of  a  technical  reservation 
of  rent,  or  what  it  more  probably  was  regarded 
by  the  parties,  a  compensation  in  the  form  of 
an  annuity* for  the  whole  fee. 

But  before  examining  this  point,  I  will  sug- 
gest another  expression  of  the  deed,  which,  in 
the  absence  of  this  provision  for  the  payment 
•of  £60  a  year,  I  should  have  been  strongly  in- 
•clined,  under  the  circumstances  of  this  case, 
to  have  construed  so  as  to  constitute  it  the  evi- 
dence of  sufficient  consideration  to  support  a 
bargain  and  sale.  The  expression  to  which  I 
refer  is  "in  consideration  of  the  performances 
hereinafter  mentioned,"  which  is  found  at  the 
commencement  of  the  deed.  The  word  "per- 
formances," when  construed  iu  connection 
with  the  whole  deed  and  with  facts  found  by 
the  verdict,  may  fairly,  I  think,  be  taken  to 
mean  the  performances  of  promises  or  engage- 
ments made  by  Buice  the  grantee,  and  the  cir- 
cumstances connected  with  the  transaction  for- 
tify this  construction.  Deitz  being  the  father- 
in-law  of  Buice,  wished  to  make  a  disposition 
of  his  property  very  common  between  parents 
-and  children.  He  had  obviously  two  objects 
in  view :  one  was  to  secure  for  himself  a  sup- 
port during  life,  and  the  other  to  secure  his 
property  to  his  son-in-law.  Prom  the  nature 
•of  the  arrangement  and  of  the  relation  subsist- 
ing between  them,  Buice  must  have  been  privy 
to  it,  and  we  can  have  no  moral  doubt  that  he 
had  promised  that  he  would  fulfill  the  obliga- 
tions imposed  on  him  by  it.  This  promise,  on 
the  part  of  Buice,  I  admit,  does  not  appear,  in 
the  deed  ;  but  if  there  were  such  a  promise, 
whether  it  be  in  the  deed  or  out  of  the  deed, 
by  writing  or  by  words,  I  suppose  it  would 
•constitute  a  consideration  sufficient  to  sustain 
the  deed.  It  is  not  necessary  that  the  consid- 
eration should  be  mentioned  in  the  deed,  Crui., 
tit.  32,  ch.  9,  sec.  23  ;  nor  is  it  necessary  that 
any  thing  should  have  been  paid  or  done  ;  a 
promise  to  pay  or  do  is  equivalent:  as  if  a  man, 
in  consideration  of  so  much  money  to  be  paid 
at  a  future  day,  bargains  and  sells,  the  use 
645*]  passeth  'presently,  and  after  the  day, 
the  party  has  the  action  for  the  money  ;  for  it 
is  a  sale  by  the  money  paid  presently  or  here- 
after. Bac.  Abr.,  tit.  Bargain  and  Sale,  D  ; 
Dyer,  377.  So  it  is  sufficient  consideration  to 
support  a  deed  of  bargain  and  sale,  that  the 
vendee  covenants,  if  the  money  be  not  paid, 
that  he  will  stand  seised  to  the  use  of  the  vend- 
•or.  Com.  Dig.,  tit.  Bargain  and  Sale,  B,  11. 
Whether  this  provision,  by  which  the  inten- 
tion of  the  grantor  is  clearly  expressed,  that 
Buice  should  have  the  immediate  possession  of 
the  corner  lot,  be  deemed  to  operate  as  an  ex- 
•ception  to  the  general  reservation  by  Dietz  of 
the  possession,  use  and  enjoyment  of  all  his 
estate,  and  to  amount  in  connection  with  the 
Tterms  of  the  grant  before  used,  to  an  absolute 
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conveyance  in  fee,  charged  with  an  annuity 
(on  the  principle  of  a  mortgage)  of  £60  during 
the  life  of  the  grantor;  or  whether  it  be  deemed 
to  operate  as  a  lease  to  Buice  during  the  life 
of  Deitz,  at  an  annual  rent  of  £60,  seems  to 
me  to  come  to  the  same  thing.  In  the  one 
view,  the  annuity  is  to  be  taken  as  a  consider- 
ation for  a  present  fee,  and  in  the  other  the 
reservation  of  the  £60  rent  would  operate  as  a 
demise  of  the  premises  to  Buice  during  the  life 
of  Deitz,  and  then  the  terms  of  the  grant  first 
used  operate  as  a  release  of  the  fee,  it  being  a 
principle  well  settled  that  a  lease  and  release 
may  be  contained  in  the  same  instrument,  and 
will  have  in  law  their  respective  operation,  al- 
though in  fact  contemporaneously  executed  ; 
indeed,  in  this  country,  where  the  statute  of 
enrollment  never  extended,  conveyances  by 
lease  and  release  and  by  bargain  and  sale  are 
in  every  essential  attribute  convertible  terms. 
The  most  material  question  to  be  decided  in 
either  view  on  this  point  is,  whether  the  pro- 
vision for  the  payment  of  the  £60  is  in  such 
form  as  to  create  an  obligation  on  Buice  to  pay 
it,  so  as  to  constitute  a  legal  consideration  for 
the  conveyance.  The  Supreme  Court  have  sup- 
posed that  Buice,  by  taking  possession  of  the 
lot  under  the  deed,  affirmed  the  contract  and 
subjected  himself  to  the  payment  of  the  money 
in  an  action  of  assumpsit;  but  to  this  it  is  re- 
plied that  the  fact  is  not  found  by  the  jury 
that  Buice  did  take  possession  under  the  deed, 
and  if  such  had  been  the  case,  yet  it  must  have 
been  subsequent  to  the  execution  of  the  deed, 
the  validity  *of  which  could  not  be  [*646 
contingent  or  determinable  by  something  that 
occurred  after  its  execution.  Does  not  the  ex- 
pression, "in  consideration  of  the  perform- 
ances hereinafter  mentioned,"  when  used  by 
the  grantor  Deitz,  import  his  having  received 
a  promise?  He  uses  the  expression  to  indicate 
a  moving  inducement  for  him  to  act — that  is, 
to  convey.  What  is  this  inducement?  It  was 
not  "  performances,"  in  the  lexicographical 
meaning  of  the  word ;  that  is,  acts  already 
done  ;  for  the  "hereinafter"  referred  only  to 
prospective  acts.  It  could  not  be  future  per- 
formance itself,  for  this  wonld  involve  the  sole- 
cism of  supposing  the  future  to  be  already 
past ;  it  must  therefore  imply  an  existing  prom- 
ise of  a  future  performance,  and  may,  I  think, 
be  construed  as  equivalent  in  sense  to  the  ex- 
pression, "  in  consideration  of  the  promise  of 
the  performances  hereinafter  mentioned. "  Such 
an  expression  by  the  grantor  is  an  acknowl- 
edgment that  he  had  received  a  promise  from 
the  grantee  that  he  would  perform  or  fulfill, 
which  promise  would  of  itself  form  a  sufficient 
consideration  to  support  the  conveyance  ;  and 
whether  Deitz  did  or  did  not  possess  the  means, 
that  is,  the  evidence  by  which  such  promise 
could  be  enforced  against  Buice,  cannot  affect 
the  sufficiency  of  the  consideration.  Nor  in 
this  view  is  it  material  to  consider  whether  the 
accepting  the  deed  by  Buice  did  or  did  not 
make  him  liable  to  an  action  in  case  of  not  per- 
forming ;  for  the  promise,  and  not  the  remedy 
for  its  violation,  is  to  be  deemed  the  consider- 
ation, and  the  admission  by  Deitz  in  his  deed 
that  there  was  such  a  promise,  estops  him  from 
alleging  that  there  was  not,  even  though  no 
other  evidence  of  the  promise  existed,  and  al- 
though Deitz,  for  want  of  such  other  evidence, 
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could  not  enforce  it.  Possibly  this  reasoning 
may  seem  somewhat  metaphysical,  but  if  so, 
it  is  justified  by  as  high  authority  as  Ld.  Ho- 
bart,  who  commends  judges  "that  are  curious 
and  almost  subtile  to  invent  reasons  and  means 
to  make  acts  according  to  the  just  intent  of  the 
parties  " 

But  whatever  maybe  thought  of  this  sugges- 
tion that  the  expression  alluded  to  implies  a 
consideration,  I  am  satisfied  that  the  provision 
for  the  payment  of  £60  a  year  for  the  house  is 
a  sufficient  consideration  to  sustain  the  deed. 
Without  deciding  whether  Buice  did  or  did  not 
647*]  take  possession  under  the  *deed,  or 
whether,  if  he  did,  this  fact  would  be  sufficient 
to  make  valid  a  deed  which  otherwise  would  be 
invalid,  I  have  satisfied  my  own  mind  that  the 
provision  for  the  payment  of  £60  was  a  suffi- 
cient consideration,  even  though  it  was  not 
technically  in  the  nature  of  a  reservation  of 
rent.  The  language  of  the  provision  is,  "  and 
the  said  Abraham  Buice  is  to  occupy  and  be  in 
possession  of  my  house,  situate  at  the  corner  of 
Eagle  Street,  for  which  he  is  to  allow  me  £60 
a  year  during  my  natural  life."  Had  the  deed 
in  question,  instead  of  being  a  deed  poll,  been 
in  the  form  of  an  indenture  and  executed  by 
both  Deitz  and  Buice,  it  has  not  been  denied 
that  a  provision  or  stipulation  precisely  in  the 
words  of  the  present  one  would  have  bound 
Buice,  and  therefore  formed  a  consideration 
sufficient  to  sustain  the  conveyance.  Now,  in 
my  view,  for  the  reasons  befoVe  given,  the  ef- 
fect of  this  stipulation  or  provision,  signed  by 
Deitz  alone,  is  as  conclusive  against  him  as  if 
it  had  been  signed  by  both.  The  proposition  is 
not  conditional,  that  if  Buice  did  occupy  he 
should  pay,  or  that  if  he  would  pay  he  might 
occupy,  or  that  he  might  occupy  if  he  would 
engage  to  pay;  but  it  is  declaratory  and  affirma- 
tive that  he  was  to  occupy  and  to  pay,  and 
contains  an  admission  or  affirmation  that  Buice 
had  ageeed  to  occupy  and  pay.  If  this  be  the 
true*  construction  of  the  provision,  it  is  no  ob- 
jection that  there  is  no  other  evidence  of  the 
engagement  or  promise.  It  is  sufficient  that 
he  acknowledges  a  promise  to  have  been  made; 
and  a  promise  of  future  payment  is  equivalent 
as  a  consideration  to  a  present  payment,  and 
it  is  immaterial  whether  this  promise  is  con- 
tained in  the  same  instrument  or  in  another — 
whether  it  be  by  deed  or  by  parol;  it  is  suffi- 
cient that  it  was  made,  and  an  acknowledg- 
ment of  the  grantor  is,  as  against  himself,  suf- 
ficient proof  of  this  fact. 

But  if  this  reasoning  be  deemed  too  subtle, 
the  other  view  of  this  provision  for  the  pay- 
ment of  the  £60,  by  which  it  is  to  be  regarded 
as  a  reservation  of  rent,  is  to  my  mind  entirely 
satisfactory.  It  is  objected  to  it,  as  a  reserva- 
tion of  rent,  that  it  cannot  constitute  a  con- 
sideration to  sustain  the  deed,  inasmuch  as  it 
being  by  deed  poll,  Buice,  considered  in  this 
light  as  the  lessee,  has  in  no  form  covenanted 
to  pay  the  rent,  and  that  Deitz,  the  lessor,  has 
no  legal  remedy  for  enforcing  its  payment,  and 
($48*]  *certainly  not  until  the  lessee  had  en- 
tered under  the  lease.  But  this  objection  is  not 
well  founded,  for  Deitz  had  a  sufficient  rem- 
edy for  the  rent,  notwithstanding  its  being  re- 
served in  a  deed  poll  executed  by  himself  alone; 
and  this  remedy  was  not  dependent  on  the 
fact  whether  Buice  ever  entered  into  posses- 
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sion  or  not,  but  the  right  to  it  was  consummat- 
ed by  the  execution  and  delivery  of  the  deed. 
In  1  Salk.,  209,  and  1  Ld.  Raym.,  171,  it  is  dis- 
tinctly settled  that,  in  an  action  of  debt  for 
rent  upon  a  lease  for  years,  the  plaintiff  need 
not  set  forth  in  his  declaration  any  entry  or  oc- 
cupation; for  though  the  defendant  neither  en- 
ters nor  occpies,  he  must  pay  the  rent,  it  being 
due  by  the  lease,  and  not  by  the  occupation; 
and  recently,  in  the  case  of  Williams  v.  Bosan- 
quet,  1  Brod.  &  B.,  it  was  held,  after  full  dis- 
cussion, that  actual  possession  is  not  necessary 
to  render  the  lessee  liable  under  the  lease  to 
the  payment  of  the  rent,  and  that  a.n  action  of 
debt  lies  on  a  demise  reserving  rent,  although 
the  lessee  never  entered  ;  for  the  right  to  the 
rent  and  the  liability  to  pay,  vest  by  the  lease 
and  not  by  the  occupation.  It  is  true,  the  cases 
cited  were  on  leases  for  years,  which  by  com- 
mon law  did  not  require  livery  as  a  lease  for 
life  did;  but  as  our  Statute,  1  R.  S.,  438,  by  ex- 
press words,  gives  an  action  of  debt  on  a  de- 
mise for  life  or  lives  the  same  as  on  a  demise 
for  years,  the  principle  of  the  decisions  applies 
to  the  present  case.  It  follows,  then,  that  as 
Deitz  could  enforce  by  an  action  the  payment 
of  the  £60  a  year,  the  reservation  of  it  formed 
a  sufficient  consideration  to  raise  a  use  in  him 
for  Buice,  so  as  to  enable  him  to  take  the  release 
or  conveyance  of  the  freehold  in  the  same  in- 
strument. 

I  am,  therefore,  of  opinion  that  the  deed  in 
question  was  valid  as  a  bargain  and  sale  and, 
consequently,  the  judgment  of  the  Supreme- 
Court  should  be  affirmed. 

The  Court  being  unanimously  of  opinion 
that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed,  it  was  accordingly  affirmed. 

Cited  in— 11  Wend.,  247  ;  35  N.  Y.,  207 :  54  N.  Y.,  38r 
13  Am.  Rep.,  558;  13  Hun,  638;  24  Hun,  435;  102 
Mass.,  536 ;  41  Am.  Dec.,  712  (15  N.  H.,  381);  41  Am. 
Rep.,  208  (131  Mass.,  102). 


*GARR  v.  GOMEZ.          [*649 

Abatement  of  Suit  —  Bill  by  Indorsee  against 
Acceptor — Assignment  by  Complainant  as  In- 
solvent Debtor,  Abates  the  Suit — Reference  to 
Master,  is  Submission  to  Arbitration,  when 
made  for  Purpose  of  Final  Determination — 
Distinction  Drawn — Agreement  between  Par- 
ties —  Pleading —  Costs —  Costs  of  Former  Suit 
— Venire  de  Novo — Nolle  Prosequi. 

Whore,  after  a  suit  in  chancery  by  the  complain- 
ant as  the  indorsee  of  certain  bills  of  exchange  ac- 
cepted by  the  defendant,  had  progressed  to  an  or- 
der of  reference  to  a  master  to  state  an  account,  the 
complainant  assigned  all  his  estate  and  effects  as  an 
insolvent  debtor,  and  it  was  then  agreed  between 
the  solicitor  for  the  complainant  and  the  defendant 
to  submit  the  question  to  the  master  whether  or  not 
the  suit  could  be  further  prosecuted  in  the  name  of 
the  complainant,  it  not  being  stilted  in  the  bill  or 
otherwise  appearing  in  the  cause  that  the  complain- 
ant sued  in  antre  droit ;  and  if  he  should  be  of  opin- 
ion that  it  could  not,  then  it  was  agreed  by  the  solic- 
itor, as  the  attorney  and  of  counsel  for  and  acting 
in  behalf  of  the  holders  and  owners  of  certain  ac- 
ceptances, the  subject-matter  of  the  suit,  on  the- 
one  part,  and  the  defendant  on  the  other,  that  all 
claims  and  demands  upon  or  relating  to  the  accept- 
ances, and  all  matters  of  set-off,  should  be  referred 
to  the  arbitrament  of  the  master  ;  and  the  master 
determined  that  the  suit  did  abate  by  the  assign- 
ment, that  the  complainant  in  the  suit  in  chancery 
was  the  true  and  lawful  holder  of  the  acceptances,, 
and  that  the  defendant  was  bound  to  account  to  him. 
for  the  moneys  in  his  hands  belonging1  to  the  draw- 
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er  of  the  bills  at  the  time  of  the  acceptances,  and 
certified  a  balance  as  due  from  the  defendant  to  the 
complainant;  and  an  action  was  brought  upon  such 
award  in  the  name  of  the  complainant,  to  which  the 
defendant  pleaded,  that  after  the  drawing,  accept- 
ing and  indorsing1  the  bills  of  exchange,  and  pre- 
vious to  the  submission,  the  complainant  assigned 
all  his  estate  and  effects,  as  an  insolvent  debtor,  to 
assignees,  who  thereby  became  the  true  and  lawful 
holders  and  owners  of  the  bills  of  exchange ;  it  was 
held,  that  the  decision  of  the  master  that  the  suit 
abated  by  the  assignment  was  correctly  made :  that 
the  reference  of  all  claims  and  demands  upon  or  re- 
lating to  the  acceptances  authorized  the  arbiter  to 
determine  that  the  complainant  was  the  true  and 
lawful  holder  of  the  bills  of  exchange,  and  that  the 
defendant  was  estopped  by  the  submission  and 
award  from  pleading  that  the  assignees  were  the 
true  and  lawful  holders  of  the  bills. 

It  was  further  held,  in  this  case,  that  there  is  a  dis- 
tinction between  the  reference  of  a  coHateral  or  in- 
cidental matter  of  appraisement  or  calculation,  and 
the  submission  of  matters  in  controversy  for  the 
purpose  of  a  final  determination;  that  the  latter.and 
not  the  former,  is  a  submission  to  arbitration  :  that 
a  plea  that  a  plaintiff  in  an  action  of  (umimpM  as- 
signed all  his  property  as  an  insolvent  debtor  after 
the  making  or  the  promises  set  forth  in  the  declara- 
tion is  good,  although  the  promises  are  laid  as  of  a 
day  subsequent  to  the  discharge,  the  day  laid  in  the 
declaration  not  being  material ;  that  if,  after  an  as- 
sessment of  contingent  damages  by  a  general  ver- 
dict,ono  of  the  counts  in  the  declaration  be  adjudged 
bad  on  demurrer,  leave  will  not  be  given  by  a  court 
of  review  to  enter  a  nolle  prwequi  as  to  such  count : 
650*]  *and  that  where  there  is  a  general  verdict  and 
judgment  on  several  counts,  some  good  and  some 
bad,  the  judgment  will  be  reversed,  although  the 
presumption  is  that  the  damages  were  assessed  un- 
der the  good  counts  only ;  but  in  such  case,  costs  of 
the  writ  of  error  will  not  be  adjudged  to  the  defend- 
ant, and  a  venire  de  novo  will  be  awarded;  the  plaint- 
iff, however,  will  be  required  to  pay  the  costs  of 
the  former  trial. 

Citations— 4  Ves.,  387:  5  Mad.,  80;  Roscoe,  Real 
Actions,  4:i ;  1  Cai.,  347,  349,  583 ;  Barnes'  Notes,  478, 
480 ;  2  Doug.,  731 :  5  Cow.,  103,  668 ;  Kyd.  Awards,  21, 
49, 158 ;  Ingraham,  Insolv.,  172;  2  Dall.,  276 ;  5  Wend., 
108,  510,  522 ;  1  Paine  &  Duer,  188 ;  1  Burr.,  316 :  Chit. 
PL,  17,  309;  2  Cai.,  320;  9  Cow.,  295;  9  Barn.  &  C., 
Laws  of  1819  a,  117 :  1  R.  L.  of  1813,  468 :  6  T.  R.,  265 ; 

1  Archb.  Pr.,  tit.  Writ  of  Error ;  3  T.  R.,  27 :  Cowp., 
89, 91 ;  2  Str.,  1051,  1055,  1124.  1125 ;  1  T.  R.,  34,  528,  783 ; 

2  T.  R.,  53, 125 ;  5  T.  R.,  367  ;   1  Wend.,  64 ;   5  Wend., 
341 ;  6  Wend.,  173 ;  3  T.  R.,  435 ;  1  Salk,  262  ;  4  Burr., 
2489 :   2  Munf ..  246 :   6  Rand.,  106 ;    1  Munf .,  45 ;    13 
Mass.,  221 :  4  Conn.,  311 ;  12  East,  668 ;  1  Binn.,  546 ;  3 
Bing.,  346 ;  3  Wend.,  676;  Bac.  Abr.,  tit.  Error,  503. 

ERROR  from  the  Supreme  Court.  Gomez 
sued  Garr,  and  in  his  declaration,  after  re 
citing  that  a  certain  suit  in  equity  \vas  pend- 
ing between  him  as  complainant  and  the  de- 
fendant, and  that  certain  differences  existed 
between  them,  as  well  as  to  the  right  of  the 
plaintiff  further  to  prosecute  such  suit  in  his 
name,  as  of  and  concerning  certain  accept- 
ances made  by  the  defendant  upon  two  certain 
bills  of  exchange,  drawn  upon  him  and  anoth- 
er person  by  one  A.  Holbridge,  in  favor  of 
two  individuals,  who  had  indorsed  the  bills  to 
the  plaintiff,  and  of  and  concerning  certain 
matters  of  set-off  claimed  by  the  defendant  in 
his  answer  and  otherwise  averred,  that  for  the 
putting  an  end  to  such  differences,  he  and  the 
defendant,  Nov.  23, 1826,  entered  into  an  agree- 
ment in  writing,  entitled  in  the  chancery  suit, 
signed  by  the  defendant  in  his  proper  person, 
and  by  and  in  thenameof  H.  8.  Mackay,  solic- 
itor for  and  in  behalf  of  the  complainant,  by 
his  direction  and  assent ;  by  which  it  was 
agreed,  after  admitting  that  the  complainant, 
Oct.  30,  then  last  past,  assigned  all  his  estate 
and  effects  to  three  persons  (naming  them), 
assignees  appointed  by  the  Recorder  of  N. 
Y.,  under  the  Act  to  Abolish  Imprisonment 
for  Debt  in  Certain  Cases,  that  the  ques- 
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tion  should  be  submitted  to  Thomas  Bolton, 
master  in  chancery,  upon  the  pleadings  and 
papers  in  the  cause,  whether  the  suit  in  chan- 
cery could  be  further  prosecuted  by  the  plaint- 
iff or  not,  it  not  being  stated  in  the  bill,  or  oth- 
erwise appearing  by  the  proceedings  in  the 
cause,  that  he  sued  in  autre  droit,  or  on  behalf 
of  some  other  person  or  persons  ;  that  should 
the  master  be  of  opinion  that  the  plaintiff 
could,  notwithstanding  his  assignment,  con- 
tinue to  prosecute  the  suit,  then  that  he  should 
proceed  under  the  rule  of  reference,  thereto- 
fore made  therein,  to  hear  the  parties  and 
make  a  report,  and  the  cause  should  be  set 
down  for  hearing,  on  the  report  at  the  next 
*term  ;  that  should  the  master  be  of  [*6o  1 
opinion  that  the  plaintiff  could  not  further 
prosecute  his  suit,  then  it  was  agreed  between 
H.  S.  Mackay,  attorney  and  of  counsel  for  and 
acting  on  behalf  of  the  holders  and  owners  of 
the  two  acceptances,  and  the  said  defendant, 
that  all  claims  and  demands  upon  or  relating 
to  the  acceptances,  and  all  matters  of  set-off  or 
defense  to  such  claims  and  demands,  should 
be  referred  to  the  arbitrament  of  the  said  Thom- 
as Bolton,  who  should,  on  such  arbitration, 
not  only  take  into  consideration  the  credits 
claimed  by  the  defendant  in  his  answer,  but 
should  also  credit  him  certain  payments  speci- 
fied in  the  agreement ;  and  in  case  of  any  sum 
being  awarded  to  be  paid  by  the  defendant, 
time  should  be  given  him  for  the  payment  of 
the  same  until  the  30th  day  of  July,  then  next. 
In  consideration  whereof,  and  of  the  promise 
of  the  plaintiff  to  abide  by  and  perform  the 
award  of  the  arbitrator,  to  be  made  between 
them,  of  and  concerning  the  differences  afore- 
said, on  his  part  to  be  done  and  performed,  the 
defendant  undertook  and  promised  the  said 
plaintiff  to  abide  by  and  perform  such  award 
in  all  things  on  his  part  to  be  performed.  The 
plaintiff  then  averred  that  July  15,  1827,  the 
arbitrator  made  his  award,  and  did  thereby 
award,  arbitrate  and  determine  that  the  .suit  in 
chancery  did  abate  by  the  assignment  made  by 
the  plaintiff  ;  that  the  plaintiff  was  the  true 
and  lawful  holder  of  the  two  bills  of  exchange; 
that  the  defendant  was  therefore  bound  to  ac- 
count to  the  plaintiff  for  the  moneys  in  his 
hands  belonging  to  the  drawer  of  the  bills  at 
the  time  of  their  acceptance,  being  the  sum  of 
$1,564.31;  that  the  defendant  was  entitled  ta 
certain  credits  (particularly  enumerated  in  the 
award),  and  that  these  being  deducted,  left  the 
balance  due  from  the  defendant  to  the  plaint- 
iff, $1,492.07;  that  each  party  should  pay  his 
own  costs  of  the  suit  in  chancery;  and  that  the 
costs  of  the  arbitration,  amounting  to  $34.14, 
should  be  paid  by  them  in  equal  shares,  each 
paving  half;  the  whole  to  be  advanced  by  the 
plaintiff,  and  the  one  half  charged  to  the  de- 
fendant; and  be  further  awarded  that  the  said 
sum  of  $1,492.07  and  $17.07,  the  moiety  of  the 
expenses  of  the  arbitration,  should  be  paid  by 
the  defendant  to  the  plaintiff;  and  that  the  pay- 
ment *should  be  a  perpetual  bar  and  [*($52 
discharge  of  all  claims  and  demands  of  the 
plaintiff,  as  the  holder  of  the  bills  of  exchange, 
and  of  the  several  other  matters  by  the  agree- 
ment submitted.  Notice  of  the  award  waa 
averred,  and  breach  of  performance  alleged. 
There  was  also  a  count  for  money  lent,  etc., 
and  another  on  an  account  stated. 
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The  defendant  pleaded  :  1.  Non  assumpsit; 
2.  That  after  the  drawing,  accepting  and  in- 
dorsing of  the  bills  of  exchange  in  the  first 
count  of  the  declaration  set  forth,  to  wit  : 
Aug.  11,  1826,  the  plaintiff  presented  a  peti- 
tion to  the  Recorder  of  KY.,to  be  discharged 
as  an  insolvent  debtor,  under  the  "Act  to  Abol- 
ish Imprisonment  for  Debt  in  Certain  Cases  ;" 
that  Oct.  30,  1826,  the  recorder  directed  an  as- 
signment of  the  estate  of  the  plaintiff  to  cer- 
tain persons  (naming  them)  as  assignees,  and 
that  on  the  same  day,  before  the  making  of 
the  award  in  the  first  count  mentioned,  the 
plaintiff  did  assign  all  his  estate,  real  and  per- 
sonal, both  in  law  and  equity,  etc.,  to  the  per- 
sons named  by  the  recorder,  to  and  for  the  use 
of  the  creditors  of  the  plaintiff  ;  by  reason  of 
whereof  the  assignees  became  the  true  and  law- 
ful holders  and  owners  of  the  bills  of  exchange, 
and  entitled  to  the  moneys  due  thereon  ;  3. 
Actio  non,  as  to  the  first  count;  because  the 
plaintiff  was  not,  at  the  time  of  the  making  of 
the  agreement  in  the  first  count  of  the  declara- 
tion mentioned,  the  holder  and  owner  of  the 
said  acceptances  ;  and  4.  To  the  second  and 
third  counts  of  the  declaration,  the  defendant 
put  in  a  plea  similar  to  his  second  plea,  aver- 
ring that  after  the  making  of  the  promises  and 
undertakings  in  those  counts  mentioned,  the 
plaintiff  executed  the  assignment  directed  by 
the  recorder,  and  stating  that  by  reason  of  the 
assignment,  the  assignees  became  entitled  to 
the  debts,  sums  of  money  or  causes  of  action 
in  those  counts  mentioned. 

The  plaintiff  demurred  to  the  special  pleas, 
and  before  the  argument  of  the  demurrer,  tried 
his  issue  of  fact  under  the  general  issue,  and 
assessed  contingent  damages  on  the  issues  of 
law.  After  the  trial  the  demurrer  was  argued, 
and  judgment  given  by  the  Supreme  Court  for 
the  plaintiff.  See  6  Wend.,  583.  Whereupon 
the  defendant  sued  out  a  writ  of  error. 
O53*]  *The  cause  here  was  argued  by, 

Mr.  J.  L.Wendell,  for  the  plaintiff  in  error. 

Mr.  H.  S.  Mackay,  for  the  defendant  in 
•error. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  counsel  for  the 
plaintiff  in  error  supposes  the  necessary  effect 
of  the  decision  of  the  arbitrator  that  the  suit 
abated  by  the  assignment,  was  to  show  that 
•Gomez  had  no  right  to  receive  or  collect  the 
balance  due  on  the  acceptances,  and  that  such 
balance  belonged  to  the  assignees.  I  apprehend 
however,  that  no  such  result  follows,  and  that 
this  part  of  the  decision  of  the  arbitrator  is  per- 
fectly consistent  with  his  award  that  Gomez 
was  the  true  and  lawful  holder  of  the  bills.and 
that  Garr  was  bound  to  account  with  him  and 
pay  him  the  balance  due  on  the  bills.  It  very 
frequently  happens  that  a  person  is  the  lawful 
holder  of  negotiable  paper  as  the  mere  naked 
trustee  of  another  and  lor  the  purpose  of  col- 
lecting the  same  in  his  own  name  for  the  bene- 
fit of  the  real  owner,  and  if  a  suit  at  law  is 
brought  in  the  name  of  such  holder,  the  de- 
fendant cannot  object  that  the  plaintiff  is  not 
the  real  owner.  In  such  a  case,  if  the  holder 
of  the  notes  or  bills  is  discharged  under  the 
Insolvent  Act,  no  interest  or  right  in  the  secu- 
rities passes  to  his  assignees,  and  the  holder 
may  continue  an  action  at  law,  previously  com- 
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menced  for  the  recovery  thereof,  in  his  own 
name,  or  may  bring  a  new  suit  without  refer- 
ence to  the  assignment.  The  course  of  pro- 
ceeding is  different  in  chancery.  As  a  general 
rule,  a  mere  naked  trustee  is  not  permitted  to 
bring  a  suit  there  in  his  own  name  alone  with- 
out bringing  the  cestui  que  trust  before  the 
court.  The  mere  naked  holder  of  a  bill  of  ex- 
change or  other  negotiable  security  is  not  per- 
mitted to  bring  a  suit  in  that  court  in  his  own 
name;  but  the  suit  must  be  commenced  in  the 
name  of  the  real  party  in  interest.  If  a  suit  in 
chancery,  therefore,  is  pending  in  the  name  of 
an  insolvent  on  a  negotiable  security,  the  legal 
presumption  is  that  he  is  the  owner  as  well  as 
the  holder  thereof,  and  he  cannot  be  permitted 
*to  contradict  the  presumption  in  that  [*654 
suit,  as  it  would  show  that  his  bill  was  improp- 
erly filed,  and  not  sustainable.  By  a  discharge 
of  the  complainant  under  the  Insolvent  Act  his 
whole  interest  in  the  subject  of  litigation  passes 
to  his  assignees,  and  unless  it  appears  on  the 
face  of  the  bill  that  he  sues  in  autre  droit,  the 
suit  abates,  or  becomes  so  defective  that  it  can- 
not go  on  until  the  assignees  bring  themselves 
before  the  court  by  a  supplemental  bill  in  the 
nature  of  a  bill  of  revivor.  Williams  v.  Kinder, 
4  Ves.,  387;  Porter  v.  Cox,  5  Mad.,  80.  And  if 
the  nominal  complainant  has  no  interest  in  the 
suit,  so  that  nothing  passes  to  the  assignees  by 
the  assignment,  they  cannot  sustain  a  supple- 
mental bill.  It  follows  that  in  such  a  case  the 
suit  must  be  considered  as  absolutely  at  an  end, 
or  at  least  in  such  a  situation  that  the  com- 
plainant can  never  proceed  any  further  there- 
in. I  presume  that  the  arbitrator  arrived  at 
the  conclusion  that  the  suit  in  chancery  re- 
specting these  bills  was  thus  circumstanced; 
and  he  accordingly  proceeded  to  decide  the 
rights  of  the  parties  under  the  other  branch  of 
the  agreement. 

Under  that  branch  of  the  agreement  it  was 
submitted  to  him  to  determine  upon  all  claims 
and  demands  upon,  or  relating  to  the  accept- 
ances, and  all  matters  of  set-off  or  defense, 
and  it  became  his  duty  to  decide  the  question 
whether  Gomez  was  the  true  and  lawful  hold- 
er of  the  bills  to  collect  the  balance  due  there- 
on for  the  benefit  of  the  equitable  owners 
thereof.  In  answer  to  this  claim  of  Gomez, 
the  other  party  was  at  liberty  to  controvert  that 
fact  before  the  arbitrator  by  showing  that  the 
beneficial  as  well  as  the  legal  interest  in  these 
bills  passed  to  the  assignees  under  the  Insolv- 
ent Act,  and  that  the  assignees  had  not  au- 
thorized Gomez  to  retain  or  collect  the  securi- 
ties for  them.  Gomez  on  the  other  hand  was 
at  liberty  to  show  that  he  held  the  bills  for  the 
benefit  of  other  persons,  and  that  he  was  au- 
thorized to  collect  the  amount  due  thereon  for 
their  use.  The  award  of  the  arbitrator  has  de- 
cided that  fact,  and  Garr  was  estopped  by  the 
award  from  pleading  the  first  special  plea,  con- 
troverting the  fact  thus  determined  by  the  ar- 
bitrator. The  decision  of  the  arbitrator  on  that 
subject  was  conclusive  between  the  parties, 
and  the  estoppel  appearing  upon  the  face  of 
the  declaration,  the  objection  to  the  plea  was 
*properly  taken  by  demurrer.  See  [*655 
Roscoe,  Real  Ac.,  471.  The  same  objection  ex- 
ists to  the  second  special  plea,  which  is  also 
defective  in  another  respect:  it  avers  that  the 
plaintiff  at  the  time  of  the  making  the  agree- 
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ment  of  submission  was  not  the  holder  and 
owner  of  the  acceptances;  whereas  he  had  the 
right  to  make  the  submission  if  he  was  either 
the  lawful  holder  or  the  owner  of  these  nego- 
tiable securities. 

The  second  and  third  counts  of  the  declara- 
tion were  merely  the  common  counts  for  money 
lent,  etc.,  and  on  an  account  stated.  As  no 
reference  whatever  is  made  in  these  counts  to 
the  arbitration  and  award,  the  defendant  was 
not  estopped  from  pleading,  that  after  the 
making  of  the  supposed  promises  mentioned  in 
those  two  counts,  the  plaintiff  was  discharged 
under  the  Insolvent  Act  and  assigned  over  his 
property.  This  was  prima  facie  sufficient  to 
transfer  the  right  of  action  on  the  promises  men- 
tioned in  those  counts  to  the  assignees,  and  to 
deprive  Gomez  of  his  right  of  action  therefor. 
If  the  demands  which  were  intended  to  be  given 
in  evidence  under  those  counts  in  fact  belonged 
to  a  third  person,  so  that  they  did  not  pass  to 
the  assignees  under  the  assignment,  the  plaint- 
iff should  have  replied  that  fact,  which  would 
have  been  a  sufficient  answer  to  this  plea.  By 
the  demurrer,  he  admits  he  had  no  right  to 
prosecute  upon  the  promises  set  out  in  the  sec- 
ond and  third  counts,  and  that  his  whole  in- 
terest therein,  as  well  as  the  right  of  action 
thereon,  had  passed  to  the  assignees.  The  dis- 
tinction between  these  counts  and  the  special 
count  on  the  award  which  was  made  after  the 
assignment,  was  evidently  overlooked  by  the 
Supreme  Court,  and  could  not  have  been 
brought  distinctly  to  their  notice  by  the  coun- 
sel who  argued  the  cause.  The  time  laid  in 
the  common  counts  not  being  material,  the 
plaintiff  was  at  liberty  to  prove  a  promise  made 
before  the  assignment  although  the  time  stated 
in  those  counts  was  subsequent.  The  defend- 
ant was,  therefore,  at  liberty  to  aver  that  the  as- 
signment was  after  the  making  of  those  prom- 
ises; although  he  shows  the  assignment  to  have 
been  made  on  a  day  previous  to  that  on  which 
the  promises  are  alleged  to  have  been  made. 
Judgment  should,  therefore,  have  been  given 
for  the  defendant  on  the  demurrer  to  the  third 
<J56*1  special  plea.  *As  the  special  pleas  de 
murred  to  went  to  different  counts  in  the  dec- 
laration, the  demurrer  may  be  taken  distribu- 
tively  so  as  to  declare  the  first  two  special  pleas 
insufficient  to  bar  the  plaintiff's  action  to  the 
count  to  which  those  pleas  are  pleaded,  and 
that  the  third  special  plea  is  sufficient  to  bar 
the  action  as  to  the  second  and  third  counts. 

The  only  difficulty  in  this  case  arises  from 
the  fact  that  general  damages  are  assessed  upon 
all  three  of  the  counts  together.so  that  the  court 
cannot  know,  judicially,  what  part  of  those 
damages  have  been  given  upon  the  common 
counts,  as  to  which  the  last  plea  is  a  valid  bar. 
I  presume  no  damages  whatever  were  given  by 
the  jury  except  what  might  have  been  given  in 
evidence  under  the  first  count,  and  it  is  prob- 
able that  this  is  an  objection  of  mere  form, 
which  cannot  alter  the  rights  of  the  parties. 
But  acting  as  we  must  from  what  appears  upon 
this  record,  it  is  impossible  to  sustain  a  judg- 
ment founded  upon  this  general  verdict.  The 
final  judgment  of  the  Supreme  Court  must, 
therefore,  be  reversed,  and  the  judgment  on 
the  demurrer  must.be  modified  so  as  to  declare 
the  first  and  second  special  pleaa  not  sufficient 
to  bar  the  action  of  the  plaintiff  as  to  the  first 
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count,  and  that  the  last  special  plea  is  sufficient 
to  bar  the  action  as  to  the  second  and  third 
counts. 

Where  there  is  a  general  verdict  on  several 
counts,  some  of  which  are  good  and  others  bad, 
the  court  awards  a  venire  de  novo  to  try  the  is- 
sue, and  to  assess  the  damages  on  the  good 
counts, upon  payment  of  the  costs  of  the  former 
trial;  Hopkins  v.  Beedle,  1  Cai.,  347  ;  Barnes' 
Notes,  478,  480;  and  the  venire  de  now,  in  such 
a  case,  may  be  awarded  by  a  court  of  error. 
Grant  v.  Astle,  2  Doug.,  731.  That  case  is  an- 
alogous in  principle  to  the  one  now  before  the 
court,  and  I  think  a  venire  de  novo  should  be 
awarded  here.  As  the  costs  on  the  writ  of  er- 
ror where  a  venire  de  now  is  awarded  are  in  the 
discretion  of  the  court,  and  we  ought  not  to  en- 
courage parties  to  come  here  upon  mere  tech- 
nical defects  in  the  proceedings  of  the  court 
below  which  do  not  impair  any  of  their  sub- 
stantial rights,  I  think  neither  party  should 
have  any  costs  on  this  writ  in  error. 

*ByJ/r.  Senator  Allen.  Theimport-[*657 
ant  question  in  this  case  appears  to  be,  to 
whom  did  the  bills  of  exchange  belong?  Were 
they  the  property  of  the  insolvent,  Gomez,  or 
of  others  for  whom  he  held  them,  or  were  they 
the  property  of  his  assignees,  to  whom  Oct. 
30,  1826,  he  assigned  all  his  estate,  including 
his  books,  vouchers  and  securities?  The  bills 
it  appears  were  drawn  by  Holbridge  upon  Garr, 
the  plaintiff,  and  one  Gillespie,  one  of  them 
payable  to  Lord  and  the  other  to  Dickson,and 
by  them  indorsed  over  to  Gomez.  Previous  to 
the  assignment  of  the  insolvent's  estate,  he  had 
brought  a  suit  in  chancery  on  these  bills 
against  the  plaintiff  in  this  court,  and  after  his 
discharge  under  the  Act,  it  being  doubtful 
whether  he  could  continue  the  suit  in  his  own 
name,  he,  by  his  counsel  Mackay,  and  the 
plaintiff  in  error,  agreed  to  submit  to  Mr.  Bol- 
ton  whether  the  suit  in  chancery  could  be  fur- 
ther prosecuted  by  the  defendant  in  error;  and 
if  not,  then  Boulton  was  to  audit  the  claims 
and  demands  and  matters  of  set-off  relating  to 
the  bills.  Mr.  Bolton  decided  that  the  suit  in 
chancery  abated  on  Gomez'  making  his  assign- 
ment under  the  Act;  that  Gomez  was  the  true 
and  lawful  holder  of  the  bills  in  the  agree- 
ment referred  to,  and  that  the  defendant  in  the 
court  below  was  bound  to  account  with  the 
plaintiff  Gomez  for  the  balance  due  on  them. 
He  then  states  the  balance  to  be  paid  to  the 
plaintiff  Gomez, or  to  his  attorney,  solicitor  and 
counsel  in  the  agreement  namea,  upon  their  or 
either  of  their  receipts. 

There  is  nothing  in  the  agreement  that  I  can 
perceive,  which  authorized  Mr.  Bolton  to  de- 
clare that  the  defendant  in  error  was  the  true 
and  lawful  holder  of  the  bills,  and  that  the 
plaintiff  was  bound  to  account  with  him  for 
the  balance  due;  nor  is  there  anything  author- 
izing him  to  arbitrate  as  to  the  costs  of  the  suit 
in  chancery.  The  submission  was  not  made  by 
rule  of  court,  and  the  question  to  be  settled  be- 
ing simply  whether  the  suit  in  chancery  could 
proceed,  and  if  not,  what  was  the  balance  due 
on  the  bills  after  setting  off  the  payments  made; 
and  this  having  been  submitted  to  a  single  per- 
son only,  shows,  I  think,  that  it  could  only  be 
considered  as  an  agreement  between  the  par- 
ties to  obtain  the  opinion  *of  Bolton  on  [*658 
the  matters  referred  to  him,  and  not  an  award 
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of  a  binding  nature.  Mr.  Bolton  must  have 
viewed  the  question  in  this  light  himself,  for 
he  designates  the  instrument  as  the  "said  agree- 
ment," and  not  as  a  submission.  Neither  does 
it  appear  by  the  case  that  the  parties  were 
heard  before  Mr.  Bolton  previous  to  his  mak- 
ing up  his  opinion  or  award;  and  it  was  held 
(5  Cow.,  103)  that  an  award  made  without  giv- 
ing notice  to  the  parties,  so  that  they  can  be 
heard  before  the  arbitrators,  is  a  nullity. 

The  Act  provides  if  any  person  shall  conceal 
or  protect  any  of  the  estate  of  the  insolvent, 
after  notice  of  assignment  is  published,  and 
does  not  deliver  it  up  to  the  assignees,  he  shall 
pay  a  fine  of  double  the  amount  so  concealed 
or  protected.  The  assignees  of  a  bankrupt  may 
take  advantage  of  an  award  made  in  favor  of 
the  bankrupt,  and  the  power  of  an  insolvent  to 
sue  upon  any  cause  of  action  arising  previous 
to  his  discharge,  and  involving  a  claim  in  rela- 
tion to  his  estate,  is  taken  away  from  the  in- 
solvent debtor  and  passes  with  his  estate  to  his 
trustees,  in  whose  name  it  must  be  brought ; 
and  their  refusal  to  act  does  not  give  the  in- 
solvent the  right  to  sue,  although  empowered 
by  the  creditors.  Kyd,  Awards,  49:  Ingraham, 
Insolvency,  172.  If  these  acceptances  com- 
posed a  portion  of  the  insolvent's  estate  under 
the  designation  of  "  vouchers  and  securities," 
all  of  which  were  assigned  by  the  general  terms 
of  the  instrument,  then  it  is  a  question  whether 
the  unsatisfactory  manner  in  which  the  inter- 
ests in  them  are  represented  as  existing  in  un- 
known persons,  will  not  amount  to  a  conceal- 
ment. But  if  the  securities  as  such  are  out  of 
the  question,  and  the  demand  sued  for  in  the 
court  below  merged  them  in  the  balance  audited 
by  Bolton,  may  not  the  assignees  of  the  insolv- 
ent claim  the  balance  awarded  ?  And  again; 
is  not  the  suit  brought  by  the  insolvent  in  di- 
rect opposition  to  the  law?  The  agreement, we 
are  told,  was  signed  by  the  plaintiff  in  error, 
and  by  Hay  S.  Mackay,  Esq.  Now  it  appears 
to  me,  that  Mr.  Mackay  is  acting  in  this 
agreement  in  more  than  one  capacity;  first,  it 
is  said  that  he  signed  by  and  in  the  name  of 
Hay  S.  Mackay,  solicitor  for  and  in  behalf  of 
the  complainant,  by  his  direction  and  assent. 
Here  he  signs  for  Gomez  solely;  then  again  it 
<$5J)*]  is  said  that  it  was  agreed  between  *Hay 
S.  Mackay,  Esq.,  att'y,  and  of  counsel  for  and 
acting  on  behalf  of  the  holders  and  owners  of 
the  two  acceptances,  etc.  Mr.  Bolton,  it  is  true, 
has  decided  that  Gomez  was  the  true  and  law- 
ful holder,  but  who  the  owners  are  does  not 
appear.  If  Mr.  Mackay  was  acting  only  for  the 
holders  and  owners  then,  in  my  opinion,  Mr. 
Bolton  ought  to  have  directed  the  money  to  be 
paid  to  him  and  not  to  Gomez;  but  having  di- 
rected it  to  be  paid  to  either  of  them  shows,  as 
I  think,  that  Gomez  was  considered  as  having 
an  interest  in  the  matter:  and  if  he  had  it  be- 
longed to  his  assignees,  and  not  tolbim  after  his 
assignment.  The  legal  interest  of  an  insolv- 
ent debtor  in  a  contract  is,  by  the  express  pro- 
visions of  the  different  Insolvent  Acts,  vested 
in  the  persons  to  whom  his  estate  is  assigned, 
and  who  are  expressly  empowered  to  sue.  Chit. 
PL,  17. 

The  agreement  to  submit  the  questions  in 
controversy  to  Mr.  Bolton,  was  not  an  agree- 
ment between  three  persons,  but  between  two; 
and  Gomez,  if  he  had  no  beneficial  interest,  as 
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the  Supreme  Court  seem  to  intimate,  was  a 
stranger  to  the  submission,  and  the  award  of 
Bolton  that  the  money  should  be  paid  to  Gomez, 
was  illegal.  The  award  of  payment  of  money 
to  a  stranger  or  one  not  a  party  to  the  sub- 
mission, is  void.  Kyd,  Awards,  158. 

But  it  is  admitted  that  the  suit  in  chancery 
was  in  the  defendant's  own  name;  he  then,  at 
least,  must  have  been  the  owner  of  the  bill* 
while  that  suit  was  pending.  He  took  the  bene- 
fit of  the  Insolvent  Act  Oct.  30,  1826,  and  the 
suit  was  still  pending  in  chancery  in  his  own 
name,  and  continued  so  until  Nov.  23  follow- 
ing, when  the  question  was  submitted  to  Mr. 
Bolton  to  say  whether  he  could  carry  on  the 
suit  in  his  own  name,  he  having  assigned  all 
his  property  and  taken  the  benefit  of  the  In- 
solvent Act.  In  a  case  in  2  Ball.,  276,  the 
plaintiff  brought  an  action  of  trover  in  1794  to 
recover  a  claim  which  had  originated  in  1784; 
in  1785,  he  had  obtained  a  discharge  under  the 
insolvent  laws  of  Pa. ,  after  making  a  general 
assignment  for  the  benefit  of  all  of  his  credit- 
ors. It  was  held  that  the  action  could  not  be 
maintained  by  the  plaintiff  in  his  own  name 
and  a  nonsuit  was  directed.  The  assignees  of 
an  insolvent  debtor  can  alone  *sue  on  [*66O 
his  contracts,  but  they  may  proceed  to  judg- 
ment and  execution  in  the  name  of  the  insolv- 
ent, where  the  suit  was  commenced  before  the 
assignment.  The  Supreme  Court  say  that  it 
appears  on  the  face  of  the  submission  admitted 
that  Gomez  had  no  beneficial  interest  in  these 
bills,  but  that  he  acted  throughout  in  the  mat- 
ter on  behalf  of  others.  If  this  fact  does  ap- 
pear on  the  face  of  the  submission  or  agree- 
ment, I  have  been  unable  to  discover  it ;  but  I 
think  I  have  discovered  that  the  court  have 
been  compelled  to  labor  hard  to  find  reasons 
for  the  conclusion  they  have  arrived  at.  The 
matter  is  not  decided  as  one  in  which  there  was 
no  doubt  and,  therefore,  it  is  that  the  judge 
who  delivered  the  opinion  uses  the  words,  "  I 
am  inclined  to  think,"  and  "I  think  the  plaint- 
iff is  entitled  to  judgment."  That  the  facts  in 
this  case  are  not  so  clearly  shown  as  to  fix  a 
positive  conviction  on  the  mind  as  to  the  un- 
doubted rights  of  the  parties,  I  am  willing  to 
admit ;  and  in  cases  of  similar  import  with  the 
present,  and  under  the  facts  as  sent  up  to  us 
from  the  court  below,  I  consider  it  my  duty  to 
lean  towards  the  creditors  who,  in  most  cases 
of  insolvency,  are  the  injured  parties.  On  the 
whole,  I  am  enabled  to  view  the  matter  in  no 
other  light  than  an  attempt  to  evade  the  just 
claim  or  the  creditors  of  the  insolvent  to  this 
money.  That  the  notes  were  the  property  of 
the  defendant  is  admitted  in  the  declaration,  as 
it  is  there  averred  that  Lord  and  Dickson  re- 
spectively indorsed  them  over  to  him  ;  he  files 
his  bill  in  chancery  to  enforce  the  payment  of 
the  bills  to  himself  ;  he  finds  that  after  his  in- 
solvency, he  cannot  continue  the  suit  in  his 
own  name  and,  therefore,  submits  the  case  to 
Bolton,  and  then,  for  the  first  time,  we  hear 
that  Mr.  Mackay  is  acting  on  behalf  of  the 
holders  and  owners  of  the  two  acceptances, 
although  he  previously  is  represented  as  sign- 
ing the  agreement  for  and  in  behalf  of  the 
complainant,  and  by  his  direction  and  assent, 
and  as  we  are  not  told  who  these  holders  and 
owners  are,  we  have  a  right  to  conclude  that 
they  are  no  other  than  the  defendant  in  this 
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•court,  in  whose  name  the  suit  in  the  court  be- 
low was  brought ;  and  if  he  was  not  the  hold- 
er and  owner,  I  think  it  follows  that  the  suit 
ought  to  have  been  brought  in  the  names  of 
the  real  holders  and  owners  of  the  acceptances. 
The  plaintiff  in  error,  as  I  understood  his  coun- 
•661*]  sel,  *is  ready  to  pay  the  balance  due 
to  the  rightful  owners  ;  but  he  has  reason  to 
fear,  should  he  pay  it  to  the  defendant,  he  may 
be  called  on  for  a  repayment  by  the  assignees, 
and  he  comes  here  to  obtain  a  reversal  of  the 
judgment  below,  so  that  the  payment  may  be 
made  to  those  to  whom  in  justice  and  equity  it 
belongs;  and  as  the  best  opinion  I  am  able  to 
form  is,  that  it  rightfully  belongs  to  the  cred- 
itors of  the  insolvent,  I  will  vote  for  a  reversal 
of  the  judgment  of  the  Supreme  Court. 

By  Mr.  Senator  Seward.  The  first  point 
made  by  the  plaintiff  in  error  is,  that  the  refer- 
•ence  to  Thomas  Bolton  was  not  a  submission 
to  arbitration,  but  merely  an  agreement  by 
which  it  was  referred  to  him  to  ascertain  the 
amount  due  on  the  acceptances,  and  that  his 
report  has  none  of  the  characteristics  of  an 
award,  and  no  action  will  lie  upon  it.  That 
act  is  called  "  a  submission,"  by  which  parties 
refer  any  matter  in  dispute  between  them  to 
the  decision  of  a  third  person  ;  the  person  to 
whom  the  reference  is  made  is  an  arbitrator  ; 
the  judgment  pronounced  by  an  arbitrator  is 
an  award.  Kyd,  Awards,  21.  The  submis- 
sion and  award  in  the  present  case  are  clearly 
within  these  definitions.  A  distinction  is  just- 
ly made  between  the  reference  of  a  collateral 
or  incidental  matter  of  appraisement  or  calcu- 
lation, the  decision  of  which  is  conclusive  of 
nothing  as  to  the  rights  of  the  parties,  except 
the  mere  appraisal  or  statement  and  a  submis- 
sion of  matters  in  controversy  for  the  purpose 
of  final  determination.  This  distinction  is  in- 
directly suggested  in  the  case  of  Elmendorf  v. 
Harris,  5  Wend.,  522,  and  is  more  plainly 
stated  in  a  note  under  the  same  case  by  the  re- 
porter. The  distinction  as  there  stated,  and  I 
think  correctly,  is,  that  a  reference  of  a  collat- 
eral fact,  or  the  submission  of  a  particular 
question  forming  onlv  a  link  in  the  chain  of 
evidence,  is  not  calculated  to  put  an  end  to  the 
controversy  ;  it  barely  substitutes  the  judg- 
ment of  the  referee  in  the  place  of  evidence 
(and  it  should  be  added)  on  that  incidental  or 
collateral  matter,  leaving  the  controversy  open. 
Such  a  decision  is  not  an  award,  and  a  refer- 
ence of  such  a  matter  is  not  a  submission  to  ar- 
bitration ;  but  the  reference  in  this  case  is  not 
of  so  contracted  a  character. 
662*]  *A  submission  maybeeither  in  writ- 
ing or  verbal  ;  and  in  declaring  upon  an 
award,  averments  may  be  made  to  show  the 
nature  of  the  controversies  submitted,  and  to 
explain  what  does  not  sufficiently  appear  on 
the  face  of  the  submission  so  as  to  enable  the 
court  to  ascertain  the  true  object  of  the  sub- 
mission. In  this  case,  the  declaration  avers 
that  a  suit  was  pending  in  the  Court  of  Chan- 
cery, wherein  Gomez  was  complainant  and 
Garr  was  defendant,  and  certain  differences 
had  arisen  and  were  pending  between  them, 
concerning  as  well  the  right  of  the  plaintiff  to 
prosecute  or  continue  the  suit  in  chancery  by 
and  in  his  name  against  the  defendant,  as 
touching  certain  acceptances  made  by  the  de- 
fendant upon  two  bills  of  exchange,  drawn  by 
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one  Hoi  bridge  upon  and  addressed  to  the  de- 
fendant and  one  Robert  Gillespie.the  one  pay- 
able to  William  C.  Lord  and  the  other  to  Alex- 
ander C.  Dickson,  and  by  them  indorsed  to  the 
plaintiff  ;  and  concerning  certain  matters  of 
set-off,  credits  and  payments  claimed  by  the 
defendant.  These  facts  in  the  existing  state  of 
the  pleadings  must  be  admitted  to  be  true,  and 
they  show  sufficient  matters  of  controversy  be- 
tween the  parties  to  be  the  subject  of  a  sub- 
mission. It  remains  to  be  seen  whether  they 
were  in  sufficient  form  referred  to  the  decision 
of  an  arbitrator  ;  and  here  it  is  to  be  observed 
that  it  is  not  material  whether  the  submission 
was  imperfect  so  as  to  fail  in  securing  to  the 
parties  remedies  as  ample  as  courts  of  law 
would  give.  We  are  to  find  that  matters  in 
controversy  were  referred  to  an  arbitrator  for 
his  final  decision.  The  declaration  avers  that 
the  reference  was  for  the  purpose  of  putting 
an  end  to  the  differences,  and  this  averment  is 
to  be  taken  as  true,  unless  the  submission  shows 
that  such  was  not  the  intention  of  the  parties. 
By  the  submission,  it  is  referred  to  Mr.  Bol- 
ton, upon  the  pleadings  and  papers  in  the  chan- 
cery cause,  to  determine  whether  the  said  suit 
could  be  further  prosecuted  by  the  plaintiff  or 
not ;  if  Mr.  Bolton  should  decide  that  the  suit 
could  be  so  prosecuted,  then  his  powers  as 
ao  arbitrator  ceased,  and  the  suit  in  chancery 
should  proceed. he  Bolton.making  report  there- 
in in  pursuance  of  the  order  of  reference  al- 
ready made  in  the  cause.  In  that  contingency 
nothing  further  was  referred  to  Mr.  Bolton. 
It  is  obvious,  then,  that  thus  far  the  submis- 
sion here  was  no  *more  than  withdraw-  [*663 
ing  from  the  decision  of  the  Court  of  Chancery 
an  incidental  or  interlocutory  question  which 
arose  in  the  prosecution  of  the  suit  in  chan- 
cery, and  in  the  event  of  his  deciding  that  the 
suit  could  be  prosecuted,  he  could  make  no 
award  which  would  settle  and  determine  the 
controversies ;  but  the  parties  anticipated  his 
decision  that  the  suit  could  not  be  prosecuted, 
and  provided  for  a  further  consideration  of  the 
matters  by  him  in  that  event.  If  Mr.  Bolton 
should  decide  that  the  suit  could  not  be  furth- 
er prosecuted,  then  it  was  agreed  that  all 
claims  and  demands  upon  or  relating  to  the 
acceptances,  and  all  matters  of  set  off  or  de- 
fense to  such  claims  and  demands  should  be 
referred  to  the  arbitrament  of  Mr.  Bolton;  di- 
rections were  given  to  him  as  to  the  allow- 
ance of  certain  credits,  and  that  he  should 
make  an  award  against  Garr  of  i lie  amount  he 
should  find  due  upon  the  acceptances,  is  clear 
from  the  language  of  the  submission  ;  and  in 
case  of  any  sum  being  awarded  to  be  paid  by 
the  said  defendant,  time  should  be  given  him 
for  the  payment  of  the  same  until  July  30, 
then  next.  Here,  then,  subject  to  the  contin- 
gency of  Mr.  Bolton  deciding  that  the  chan- 
cery suit  could  be  prosecuted,  is  a  reference  of 
all  the  matters  in  controversy  in  the  chancery 
suit  to  the  arbitrator  upon  which  he  was  to 
award  ;  and  the  preliminary  decision  being 
made  that  the  chancery  suit  abated,  the  arbi- 
trator was  to  make  an  award  which  of  course 
must  end  the  controversy,  because  it  would 
leave  nothing  to  be  litigated  between  the  par- 
ties. The  report  of  Mr.  Bolton  assumes  to  de- 
cide almost  all  the  matters  in  controversy,  and 
is  an  award  in  substance  as  well  as  form,  upon 
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which  an  action  well  lies,  if  it  be  not  obnox- 
ious to  some  of  the  objections  urged  against 
it  by  the  counsel  for  the  plaintiff  in  error. 

It  is  contended,  however,  that  the  award  is 
void;  and  first,  because  it  awarded  the  sum 
found  due  to  be  paid  to  Gomez,  when  as  the 
counsel  insist,  it  appears  by  the  same  instru- 
ment that  Gomez  had  no  longer  any  interest  in 
the  matter.  Although  the  declaration  as  well 
as  the  submission  is  obscurely  expressed,  I 
think  it  is  not  difficult  to  discover  from  them  that 
these  acceptances  may  have  been  the  property 
664*]  of  some  person  *other  than  Gomez, 
who  was  the  nominal  holder  for  the  purpose 
of  collection.  It  has  been  often  decided  that 
the  holder  of  a  note  or  bill  of  exchange  may 
maintain  an  action  in  his  own  name  as  trustee 
for  the  owner,  although  Mr.  Bolton  in  this 
case  rightly  decided  that  Gomez  could  not  main- 
tain a  suit  in  equity.  If  he  were  competent  to 
maintain  an  action  at  law,  he  was  compe- 
tent to  refer  to  arbitration;  an  award  that 
the  amount  found  due  should  be  paid  to  him, 
would  protect  Garr  from  the  claim  of  the  real 
owners,  if  he  paid  without  notice  and,  a  fortio- 
ri, is  he  protected  inasmuch  as  Mackay  the  at- 
torney for  the  real  owners  is  a  party  to  the  sub- 
mission. 

Secondly;  it  is  urged  that  the  award  is  void, 
because  it  adjudges  that  Gomez  was  the  true 
and  lawful  holder  of  the  bills  of  exchange,  a 
point  it  is  said  not  submitted,  and  on  which 
the  award  is  also  in  direct  contradiction  to  what 
is  admitted  by  both  parties  in  the  submission. 
This  objection  seems  to  possess  no  more  merit 
than  that  just  noticed.  What  is  called  the  ad- 
judication that  Gomez  was  the  holder,  taken 
in  connection  with  the  decision  that  the  chan- 
cery suit  abated,  is  a  mere  declaration  that  Go- 
mez, though  not  the  owner  in  his  own  right  of 
the  acceptances,  was  a  lawful  holder  of  the 
same  as  trustee,  to  whom  payment'  might  be 
made. 

A  third  reason  assigned  why  the  award  is 
void,  is,  that  it  contains  no  mutuality;  that 
payment  to  Gomez  of  the  sum  awarded  will  be 
no"  bar  to  a  suit  by  his  assignees.  What  was 
the  situation  of  the  parties?  Gomez  had  brought 
a  suit  in  chancery  against  the  defendant  upon 
these  acceptances.  Pending  that  suit,  he  be- 
came insolvent  and  assigned  his  property.  It 
does  not  appear  on  the  face  of  the  bill  that 
Gomez  sued  in  autre  droit.  Wherefore,  the 
parties  submit  whether  that  suit  can  be  prose- 
cuted; and  if  it  cannot,  then  Garr,  agrees  with 
Gomez,  the  nominal  plaintiff  or  trustee,  and 
with  the  attorney  of  the  persons  in  interest,  to 
submit  the  whole  matter  in  controversy  to  ar- 
bitration. After  that  submission,  he  is  es 
topped  from  again  contending  that  Gomez  was 
the  real  owner,  and  his  interest  had  gone  to  his 
assignees.  So  far  as  the  submission  and  award 
go,  then,  it  is  obvious  that  the  defendant  Garr 
admits,  and  the  award  establishes  the  right  of 
665*]  *Gomez,  as  holder  of  the  acceptances, 
to  demand  the  amount  due. 

The  fourth  point  made  on  the  part  of  the 
plaintiff  in  error  is,  the  declaration  is  defective 
in  not  averring  that  H.  8.  Mackay  was  author- 
ized by  the  holders  and  owners  of  the  accept- 
ances to  submit  the  matters  in  controversy. 
There  should  have  been,  it  is  said, an  averment 
to  that  effect,  and  the  names  of  the  holders  and 
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owners  should  have  been  stated,  in  order  that 
the  defendant  might  take  issue  upon  the  fact 
of  such  authorization.  It  is  a  sufficient  an- 
swer to  this  point  that  Gomez,  being  the  hold- 
er of  these  notes  as  trustee,  could  lawfully  sub- 
mit the  matter  in  controversy.  And  the  intro- 
duction of  the  name  of  Mackay  as  the  attor- 
ney for  and  on  behalf  of  the  real  owners  was 
for  greater  caution,  to  show  that  the  acts 
of  Gomez  were  accompanied  with  their  assent. 
If  after  the  submission  and  award  Garr  will 
still  question  the  authority  of  Gomez  or  of 
Mackay.  the  attorney,  it  is  not  going  too  far 
to  say  that  he  should  take  upon  himself  to  af- 
firm by  plea  the  want  of  authority. 

The  substance  of  the  first  special  plea  is,  that 
after  the  drawing,  accepting  and  indorsing  of 
the  bills  of  exchange,  and  before  the  awardr 
Gomez  made  an  assignment  in  pursuance  of 
the  Act  to  Abolish  Imprisonment  for  Debt  in 
Certain  Cases;  by  reason  of  which  premises, 
and  by  force  of  the  Act,  the  assignees  became 
and  are  the  holders  and  owners  of  the  bills  of 
exchange.  This  plea,  and  the  other  similar 
pleas  the  Supreme  Court  overrule  on  demur- 
rer, upon  the  ground  that  the  decision  of  the 
arbitrator  that  the  question  who  was  the  hold- 
er and  owner  of  the  bills,  was  within  the  sub- 
mission and,  therefore,  conclusive.  The  sub- 
mission substantially  recites  that  Gomez  was 
prosecuting  these  suits  in  autre  droit,  or  on  be- 
half of  some  other  person  or  persons.  Those- 
other  persons,  by  their  attorney  and  counsel, 
were  parties  to  the  submission.  The  award 
directs  the  payment  of  the  bills  of  exchange  to 
Gomez,  and  is,  when  taken  in  connection  with 
the  submission,  to  be  understood  as  directing 
the  payment  to  Gomez,  as  trustee  for  the  other 
persons,  who  were  the  real  parties  in  interest. 
*The  award,  then,  in  directing  the  pay-[*666 
ment  to  be  made  to  Gomez,  merely  proceeds 
upon  what  was  admitted  by  the  submission. 
The  award  is  conclusive,  of  the  liability  to  pay 
Gomez,  and  the  defendant  cannot  be  admitted 
to  raise  a  question  which  is  rendered  res  judi- 
cata  by  the  award.  The  same  principle  ap- 
plies to  the  second  special  plea,  which  was, 
therefore.  I  think,  properly  overruled. 

Together  with  the  count  on  the  award  the 
d  eclaration  contains  a  second  and  third  count, 
the  common  money  counts.  To  these  counts 
the  defendant  below  pleaded  that  the  plaintiff, 
after  the  making  of  the  said  supposed  prom- 
ises and  undertakings  in  the  second  and  third 
counts  mentioned,  and  before  the  commence- 
ment of  the  suit,  had  executed  an  assignment 
of  all  his  estate  under  the  Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases.  To  this 
plea  also  the  plaintiff  has  demurred,  and  the 
only  ground  upon  which  the  demurrer  can  be 
sustained  is,  that  the  promises  in  those  counts 
are  alleged  to  have  been  made  July  81,  1827, 
which  was  after  the  assignment  of  Oct.,  1826, 
stated  in  the  plea.  The  counsel  for  the  de- 
fendant in  error  contends  that  the  plea  is,  there- 
fore, false  in  fact,  and  for  that  reason  demur- 
rable.  To  this  it  is  answered  that  the  day  laid 
in  the  declaration  is  not  material,  and  the  aver- 
ment in  the  the  plea  that  the  assignment  was 
made  after  the  promises,  controls  on  the  ques- 
tion of  time.  The  Supreme  Court  consider  the 
demurrer  well  taken  to  this  plea,  but  I  am  re- 
luctantly compelled  to  say  that  their  reasoning 
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upon  it  is  not  satisfactory  to  my  mind.  It  is 
very  certain  that  the  day  laid  in  the  declara- 
tion is  not  material;  under  these  counts  prom- 
ises could  be  given  in  evidence  made  in  1826, 
before  the  assignment.  The  plea,  in  order  to 
show  that  the  cause  of  action  was  assigned, 
must  show  that  it  existed  before  the  assign- 
ment. This  might  be  by  an  averment  that  the 
promises  were  made  before  the  assignment, 
and  not  af  terwards,as  stated  in  the  declaration. 
No  averment  to  that  effect  could  be  more  dis- 
tinct than  the  averment  contained  in  the  dec- 
laration. I  consider  the  plea  good,  therefore, 
and  judgment  should  have  been  rendered  there- 
on in  favor  of  the  defendant  below.  But  the 
Supreme  Court  say:  "If  the  defendant  con- 
667*1  sider  this  count,  *though  general,  as 
being  for  the  same  cause  of  action  embraced 
in  the  first  count,  then  the  reasons  applicable 
to  the  plea  to  the  first  count  are  applicable  to 
this  and,  therefore,  the  demurrer  is  on  that 
ground  well  taken."  With  all  deference  it  must 
be  observed  that  it  is  not  for  the  defendant  to 
determine  that  under  the  money  counts  the 
cause  of  action  relied  upon,  is  the  same  as  that 
in  the  first  count.  The  court  knows  that  un- 
der those  counts  other  and  different  causes  of 
action  may  have  been  proved.  We  cannot  as- 
sume that  the  cause  of  action  was  the  same 
and,  therefore,  the  reasons  applied  to  the  other 
plea  will  not  avail  here. 

But  the  plaintiff  has  proceeded  to  trial  upon 
the  issues  of  fact,  and  had  an  assessment  of 
contingent  damages  upon  all  the  counts  sub- 
ject to  the  decision  of  the  court  upon  the  de- 
murrer to  all  the  special  pleas,  and  he  now  asks 
leave  to  enter  a  nolle  prosequi  upon  the  com- 
mon counts,  and  to  correct  the  record  so  that 
judgment  will  appear  to  be  recovered  only  on 
the  first  count :  against  which  course  the  Su- 
preme Court  say  they  perceive  no  legal  objec- 
tion. The  authorities,  however,  are  opposed 
to  this  position  as  collected  in  1  Paine  &  D., 
188.  On  a  similar  application  in  the  case  of 
Robinson  v.  Haley,  1  Burr.,  316,  Mr.  J.  Denison 
said:  "We  cannot  amend  where  the  proceed- 
ings are  upon  record.  There  was  never  an  in- 
stance of  such  an  amendment.  I  wish  we 
could,  because  the  merits  seem  to  be  with  the 
defendant."  And  I  can  truly  say  in  this  cas^, 
I  wish  we  could,  and  for  the  same  reason. 
Nevertheless,  in  my  judgment,  we  cannot  al- 
low the  amendment.  If  the  court  had  dis- 
cretion, we  have  no  facts  before  us  to  direct  us 
in  the  exercise  of  it.  In  the  case  of  Booth  v. 
Smith,  5  Wend. ,  108,  it  is  stated  by  the  court 
that  the  plaintiff  went  to  trial  at  the  risk  of 
losing  his  verdict. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed ;  but  concur  in  the  direction  proposed 
to  be  given  to  this  case  by  the  Chancellor,  viz. : 
that  a  venire  de  novo  be  awarded. 

By  Mr.  Senator  Tracy.  There  is  some  dif- 
ficulty in  getting  at  the  precise  nature  and 
668*]  terms  of  the  submission,  which  *is  at 
tempted  to  be  stated  in  the  first  count  of  the 
declaration  ;  either  it  was  very  vague  and  im- 
perfect, or  it  has  been  very  inartificially  pre- 
sented in  the  pleading  ;  but  still,  I  think,  suf- 
ficient is  shown  to  enable  us  to  reach  a  correct 
conclusion  in  the  present  case. 

That  it  was  competently  submitted  to  Mr. 
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Bolton  to  determine  whether  the  chancery  suit 
had  abated,  appears  plainly  enough  ;  but  the 
defendant  denies  that  it  was  submit  ted  for  him 
to  decide  who  was  the  true  and  lawful  holder 
of  the  bills  of  exchange,  and  that  in  deciding 
Gomez  to  be  the  true  and  lawful  holder,  he  ex- 
ceeded the  power  conferred,  and,  therefore, 
the  award  out  of  which  in  this  respect  the  pres- 
ent suit  has  arisen  is  void.  Although  a  sub- 
mission to  arbitrament  is  to  be  liberally  con- 
strued, 2  Cai.,  320  ;  yet  if  there  be  an  aw'ard  on 
a  subject  not  submitted,  the  award  pro  tanto  at 
least  is  void  ;  and  it  is  also  true  that,  to  entitle 
a  party  to  benefit  by  an  award,  he  must  be 
shown  to  be  bound  by  it  ;  for  mutuality  of  ob- 
ligation, undoubtedly,  is  the  essence  of  such 
submissions.  The  latter  principle,  however, 
has  been  rather  pressed  into  the  argument,  for 
it  is  incontrovertible  that  Gomez  was  a  party 
to  the  submission  ;  the  de'claration  alleging  ex- 
pressly that  the  agreement  of  submission  was 
signed  for  him  by  his  solicitor,  Mr.  Mackay, 
"by  his  direction  and  assent;"  and  as  to  the 
mutuality  of  that  part  of  the  award  directing 
the  payment  of  the  money,  there  can  be  no 
doubt ;  for  the  principle  is  well  settled,  that  an 
award  of  the  payment  of  money  is  mutual, 
though  nothing  is  said  of  a  release,  for  the 
payment  of  itself  operates  as  a  release ;  but 
here  it  is  expressly  awarded,  that  it  "  shall  be 
a  full,  final  and  perpetual  bar,  release,  acquit- 
tance and  discharge."  The  fact  that  it  does 
not  bar  any  one's  right  but  Gomez',  does  not 
affect  the  question,  as  will  be  shown  hereafter. 
But  it  is  insisted  that  the  part  of  the  agree- 
ment which  authorized  Bolton  to  ascertain  the 
amount  due,  etc.,  being  made  by  Mackay  "on 
behalf  of  the  holders  and  owners  of  the  two 
acceptances,"  was  not  a  submission  by  Gomez, 
inasmuch  as  he  was  not  a  holder  and  owner. 
This  is  assuming  as  settled  one  of  the  most  im- 
portant questions  which  it  was  intended  the 
arbitrator  *should  settle  ;  for  it  was  [*669 
expressly  submitted  to  him  to  determine  "all 
claims  and  demands  upon  or  relating  to  said 
acceptances,"  which  necessarily  included  any 
claim  which  Gomez  might  have  as  owner  or 
holder.  To  authorize  a  different  conclusion, 
it  should  appear  that  Gomez  was  precluded 
by  the  very  terms  of  the  submission  from  any 
claim  or  demand,  while  so  far  from  it,  he  was 
the  regular  indorsee  of  the  acceptances,  and 
notwithstanding  his  assignment  under  the  In- 
solvent Act,  might,  if  he  acted  in  autre  droit, 
as  the  case  induces  the  presumption  he  did,  be 
the  legal  holder  entitled  to  collect  them  at  law ; 
consequently,  the  award  that  he  was  "the  true 
and  lawful  holder,"  and  that  the  defendant 
'  'was,  therefore,  bound  to  account  to  and  with 
him,"  for  the  balance  due,  was  strictly  accord- 
ing to  the  terms  of  the  submission  and,  doubt- 
less, according  to  the  facts  of  the  case.  The 
provision,  too,  in  the  submission,  that  "in  case 
of  any  sum  being  awarded  to  be  paid  by  the 
said  defendant,  time  should  be  given,"  etc., 
necessarily  implies  authority  in  the  arbiter  to 
decide  to  whom  it  was  due  and  should  be  paid. 
I  am  looking  at  this  case  now  as  if  it  were  be- 
fore us  on  a  demurrer  to  the  first  count  of  the 
declaration,  for  the  effect  of  the  defendant's 
special  pleas  is  to  admit  the  allegations  it  con- 
tains, the  same  as  a  demurrer  ;  it  being  a  fun- 
damental maxim  of  pleading,  that  a  special 
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plea  in  bar,  affirming  a  fact  in  avoidance  of 
the  action,  admits  the  cause  of  action  stated  in 
the  declaration.  Raymond  v.  Wheeler,  9  Cow., 
295.  In  this  view,  I  cannot  doubt  that  the 
first  count  shows  a  legal  right  of  action,  and 
that  the  plaintiff  is  entitled  to  recover  on  it, 
unless  barred  by  matters  alleged  in  the  pleas, 
and  which  I  will  now  briefly  examine. 

The  first  plea  to  this  count  states  that  after 
the  drawing,  accepting  and  indorsing  the  said 
bills  of  exchange,  the  said  plaintiff  being  an 
insolvent  debtor,  did,  in  pursuance  of  the  Act 
to  Abolish  Imprisonment  for  Debt,  etc.,  and 
before  making  the  award  in  said  first  count 
mentioned,  to  wit :  Oct.  30,  1826,  duly  assign 
all  his  property  to  certain  assignees,  who.  by 
force  of  said  assignment,  "then  and  there  be- 
came, and  were  and  still  are,  the  true  and  law- 
ful holders  and  owners  of  the  said  bills,  etc. 
<57O*]It  will  be  seeh  at  once,  that  if  *the  first 
count  of  the  declaration  be  not  bad  on  demur- 
rer, this  plea  is  ;  for  it  states  no  fact  in  bar  but 
what  occurred  previously  to  the  time  when  the 
plaintiff's  cause  of  action  arose,  except  it  be 
that  the  assignees  '  'still  are  the  true  and  law- 
ful holders,"  etc. ;  and  this  fact  if  it  were  com- 
petent for  the  defendant  to  allege  it,  could  not 
affect  the  plaintiff's  action.  The  plaintiff  does 
not  as  the  argument  has  seemed  to  suppose,  sue 
on  the  bills  of  exchange,  but  on  the  award  ; 
and  as  this  was  under  a  submission  made  Nov. 
23, 1826,  almost  a  month  after  the  assignment, 
it  cannot  be  affected  by  it.  Whether,  if  the 
submission  had  bee.n  previously  to  the  assign- 
ment, it  would  have  vitiated  an  award  made 
after  it,  is  at  least  doubtful,  the  case  of  Marsh 
v.  Wood,  9  Barn.  &  C.,  only  showing  that 
where  a  party  becomes  a  bankrupt  subsequent 
to  a  submission,  and  his  estate  is  assigned,  the 
other  party  may  revoke  the  submission.  But 
this  question,  it  is  unnecessary  to  consider  in  a 
case  like  this  where  the  submission,  being  af- 
ter the  assignment,  is  no  more  affected  by  it 
than  if  it  had  never  been  made.  The  allega- 
tion that  the  assignees,  "now  are  the  true  and 
lawful  holders,"  etc.,  at  best  amounts  to  no 
more  than  an  allegation  that  the  plaintiff  was 
not,  which  would  be  bad  :  1.  Because  it  is  an 
allegation  against  the  award  itself,  which  is 
that  the  plaintiff  was  the  true  and  lawful  own- 
er, and  which  estops  the  defendant  from  al- 
leging that  he  was  not.  2.  It  impeaches  the 
award,  and  it  is  a  well  established  principle 
that  nothing  dehors  the  award  can  be  shown  to 
invalidate  it,  Elmendorfv.  Harris,  5  Wend., 
516.  3.  If  it  were  true  and  allowed  to  be 
proved,  it  would  be  no  defense,  for  the  plaint- 
iff's right  of  action  is  complete  in  the  award, 
whoever  may  be  the  real  holder  and  owner  of 
the  bills.  And  this  leads  me  to  dispose  of  one 
objection  to  the  plaintiff's  right  of  recovery, 
which  was  strongly  urged  on  the  argument, 
that  if  he  should  recover,  the  defendant  may 
have  to  pay  the  amount  of  the  bills  again  to 
the  assignees,  or  to  those  for  whom  the  plaint- 
iff's held  them  in  trust,  or  to  both.  There  is 
nothing  in  the  facts  which  appear  in  the  case  to 
justify  such  an  apprehension,  but  much  from 
67 1*1  which  to  *infer  that  every  party  in  in- 
terest intended  the  whole  matter  should  be 
finally  disposed  of  by  the  arbitrator.  But  if  such 
were  the  case,  and  it  were  now  certain  that  the 
defendant  would  have  to  pay  the  money  over 
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again  to  some  other  person,  it  would  not  affect 
the  plaintiff's  legal  rights  in  this  suit.  It  may 
happen,  though  I  have  no  idea  it  has  happened 
in  this  case,  that  the  party  has  arbitrated  with 
a  false  claimant  to  property,  and  after  an 
award  against  him,  been  compelled  to  pay  for 
the  same  property  to  the  real  owner.  But  such 
a  fact  certainly  could  not  be  set  up  as  a  de- 
fense against  the  award.  The  same  hardship 
is  not  unfrequently  inflicted  in  courts  of  law, 
as  in  a  recovery  in  trover  by  one  claimant.and 
an  after  suit  by  another,  who  proves  himself 
to  be  the  rightful  owner. 

The  second  plea  to  this  count  is  clearly  bad, 
for  at  most  it  would  amount  only  to  the  gener- 
al issue  ;  but  for  the  reasons  before  given,  the 
single  allegation  it  contains,  that  the  plaintiff 
was  not,  at  the  time  of  the  submission,  the 
holder  and  owner  of  the  acceptances,  is  imma- 
terial and,  consequently,  the  demurrer  to  it 
is  well  taken. 

But  it  is  difficult  as  respects  the  third  spe- 
cial plea,  which  is  not  to  the  first  count,  but 
to  the  second  and  third  or  common  counts  of 
the  declaration,  and  which  alleges  the  plaint- 
iff's assignment  to  have  been  "  after  the  mak- 
ing the  said  supposed  promises  and  undertak- 
ings in  the  said  counts  mentioned."  It  is  not 
to  be  controverted  that  if  so  were  the  fact,  and 
by  the  demurrer  it  is  admitted  to  be,  the  right 
of  action  passed  from  the  plaintiff  to  his  as- 
signees, and  by  the  provisions  of  our  statutes, 
Laws  of  1819  a,  117,  and  1  R.  L.  of  1813,  p. 
468,  the  suit  must  have  been  brought  in  their 
names. 

It  is  not,  in  my  judgment,  a  satisfactory  ar- 
gument that  the  defendant's  indebtedness  is 
alleged  in  these  counts  to  have  accrued  and  his 
promise  to  have  been  made  July  31,  1827,  and 
that  the  assignment  is  alleged  in  the  plea  to 
have  been  made  in  Oct.,  1826  ;  for  although  it 
is  true,  as  the  Supreme'Court  says,  "That  an 
assignment  made  in  Oct.,  1826,  could  not  af- 
fect a  cause  of  action  which  accrued  and  a 
promise  which  was  made  in  July,  1827,  9 
months  af  terWards  ;"  yet  it  is  true  that  the  plea 
alleges  distinctly  the  *assignment  to  [*672 
have  been  after  the  promises  were  made  and 
the  cause  of  action  accrued,  and  it  is  equally 
^rue  that  the  day  stated  in  the  declaration  was 
not  issuable,  the  principle  being  almost  too 
trite  to  be  quoted,  that  in  assumpsit  the  day  is 
immaterial,  whether  stated  under  a  videlicet  or 
not.  6T.  R,  265;  1  Chit.  PI.,  309.  If  the 
plaintiff  designed  to  controvert  that  the  assign- 
ment was  subsequent  to  the  promise,  he  should 
have  replied  ;  but  by  demurring,  he  confesses 
it.  I  am  not  sure  that  I  understand  the  other 
reason  given  for  sustaining  the  demurrer  to 
this  plea,  where  the  Supreme  Court  says,  that 
"If  the  defendant  consider  this  count,  though 
general,  as  being  for  the  same  cause  of  action 
embraced  in  the  first  count,  then  the  reasons 
already  stated  in  relation  to  the  pleas  to  that 
count  are  applicable  to  the  plea  to  this."  But 
I  am  sure  that  I  do  not  perceive  any  cause  why 
the  defendant  should  consider,  or  any  evidence 
that  he  has  considered,  these  counts  to  refer  to 
the  same  cause  of  action.  It  is  not  improba- 
ble that  they  do,  but  in  law  the  presumption  is 
that  they  do  not ;  and  as  the  plaintiff  chose  to 
combine  different  causes  of  action  in  his  dec- 
laration, it  was  the  defendant's  right  and  duty 
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so  to  meet  them,  and  as  such  his  pleas  show 
that  he  has  done  so.  The  court  below  erred 
also  in  supposing  that  the  plaintiff  could  re- 
lieve himself  from  his  demurrer  to  this  plea  by 
entering  a  nolle  prosequi  upon  the  common 
counts.  He  had  already  gone  to  trial  upon 
the  general  issue  and  got  a  verdict  on  all  his 
counts,  and  for  anything  that  appears,  the  evi- 
dence applied  to  the  common  counts  exclusive 
ly.  But  however  this  may  be,  the  record  is 
now  before  us,  showing  a  judgment  for  the 
plaintiff  on  his  demurrer  to  all  the  pleas,  and 
this  -judgment,  I  am  satisfied,  is  erroneous  and 
should  be  reversed. 

But  as  it  is  the  duty  of  this  court  to  give 
such  judgment  as  the  court  below  should  have 
given,  and  as  I  think  the  demurrer  to  the  pleas 
to  the  first  count  well  taken  and  the  plaintiff 
entitled  to  judgment  on  that  count,  and  as  the 
Supreme  Court  cannot  apply  the  verdict  of  the 
jurv  which  was  on  the  whole  declaration  to 
thi-^  particular  count,  I  think  a  venire  de  now 
should  be  issued  to  have  the  damages  ascer- 
tained in  reference  to  this  count,  and  for  that 
purpose  the  record  should  be  remitted.  This 
673*]  *practice  is  warranted  on  the  princi- 
ple that  where  a  judgment  is  arrested  for  a 
general  verdict,  where  some  counts  are  good 
and  some  bad,  a  venire  de  now  will  be  awarded. 
Hopkins  v.  Beedle,  1  Cai.,  349. 

The  counsel  for  the  plaintiff  in  error  prayed 
to  be  heard  on  the  question  of  the  award  o"f  a 
venire  de  now  before  the  court  pronounced 
judgment,  and  he  was  indulged.  He  insisted, 
with  all  deference  to  the  intimations  in  the 
opinions  which  had  been  read,  that  in  a  case 
like  the  present,  the  plaintiff  below  was  not 
entitled  to  a  venire  de  now.  That  the  rule  is 
where  judgment  is  given  in  the  court  below 
against  the  defendant  and  he  brings  a  writ  of 
error,  the  judgment  in  the  court  of  error,  if 
given  for  him,  is  quod  judicium  reversitur;  but 
if  the  judgment  in  the  court  below  were  given 
against  the  plaintiff,  and  he  bring  a  writ  of 
•error  and  succeed,  the  judgment  below  is  not 
only  reversed,  but  the  court  of  error  gives  such 
judgment  as  the  court  below  ought  to  have 
given,  and  cited  1  Archb.  Pr.,  tit.  Writ  of 
Error  (Judgment),  and  cases  there  collected. 
He  contended  that  on  the  reversal  of  a  judg- 
ment, a  venire  de  now  was  awarded  only  in  one 
of  the  following  cases  :  1.  Where  the  plaint- 
iff brought  error ;  2.  When  there  was  a  spe- 
cial verdict ;  3.  An  imperfect  verdict ;  4.  De- 
murrer to  evidence ;  and  5.  A  bill  of  excep- 
tions. And  he  cited  the  following  cases  as 
instances  to  support  this  position  ;  3  T.  R.,  27  ; 
Cowp.,  89,  91 ;  2  Str.,  1051  ;  Id.,  1124  ;  S.  C., 
1  T.  R.,  34,  783  ;  S.  C.,  2  Id.,  53,  125  ;  5  Id., 
367  ;  1  Wend.,  64  ;  5  Id.,  341  ;  6  Id.,  178.  He 
in-i>ted  that  not  a  case  was  to  be  found  in  the 
English  reports,  where  a  venire  de  now  had 
been  awarded  on  the  reversal  of  a  judgment 
where  entire  damages  had  been  given  on  sep- 
arate counts,  some  good  and  some  bad,  except 
the  case  of  Grant  v  Astle,  Doug.,  722,  decided 
in  1781,  which  case  was  condemned  by  coun- 
sel in  1  T.  R.,  528,  as  not  warranted  by  the  old 
authorities  ;  and  Buller,  J.,  upon  whose  sug- 
gestion the  order  was  made  in  Grant  v.  Anile, 
afterwards,  in  1789,  in  Hancock  v.  Haywood, 
8  T.  R.,  435,  in  the  most  unqualified  terms  ad- 
mits that  on  a  writ  of  error  where  one  count 
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appears  bad  and  the  verdict  is  entered  gener- 
ally *on  all  the  counts,  the  court  must  [*674: 
reverse  the  judgment  in  toio,  since  they  can- 
not see  on  which  of  the  counts  the  damages 
were  given.  Besides,  the  case  of  Grant  v.  Astle 
comes  within  one  of  the  exceptions,  in  which 
it  is  admitted  that  it  is  according  to  the  prac- 
tice of  the  court  to  award  a  venire  de  now,  for 
that  was  a  verdict  subject  to  the  opinion  of  the 
court  on  a  case  reserved  and.  therefore,  in  sub- 
stance a  special  verdict. 

At  a  subsequent  day,  the  following  opinions 
were  delivered  on  the  question  of  a  venire  de 
now: 

By  the  Chancellor.  In  some  of  the  early  cases 
it  is  said, if  the  defendant  brings  a  writ  of  error, 
and  the  judgment  against  him  is  reversed,  the 
appellate  court  cannot  award  a  venire  de  now,  or 
give  any  other  judgment  than  a  mere  judgment 
of  reversal ;  leaving  the  plaintiff  in  the  court 
below  to  seek  his  remedy  by  a  new  suit.  See 
Parker  v.  Harris,  1  Salk.,  262 ;  Steele  v.  Hop- 
kinson,  2  Str.,  1055;  Gumming  v.  Sibley,  4  Burr., 
2489.  This,  however,  cannot  be  considered  as 
the  law  at  the  present  day  ;  for  it  has  frequent- 
ly been  decided,  both  here  and  in  England, 
that  upon  a  writ  of  error,  whether  the  same  is 
prosecuted  by  the  plaintiff  or  the  defendant  in 
the  court  below,  the  Court  of  Errors  upon  a 
reversal  of  the  judgment,  may  proceed  and 
give  such  judgment  as  the  court  below  ought 
to  have  given  ;  and  may  award  a  venire  de  now, 
if  necessary  for  the  attainment  of  justice. 
When  a  judgment  is  reversed  in  this  court,  or 
in  the  Exchequer  Chamber,  or  the  House  of 
Lords  in  England,  the  practice  is  to  direct  the 
venire  de  now  to  be  awarded  in  the  court  below. 
See  Livingston?.  Rogers,  1  Cai.,  583. 

In  the  case  of  Shrewsbury  v.  Kynerston,  7 
Bro.  P.  C.,  Toml.  ed.,  396,  the  writ  of  error 
was  prosecuted  by  the  defendant  in  the  court 
below,  and  the  judgment  was  reversed,  for  a 
defect  in  the  verdict  on  which  the  judgment 
was  rendered:  but  the  House  of  Lords  being 
against  the  plaintiff  in  error  on  the  merits  of 
the  case,  directed  a  venire  de  now  to  be  award- 
ed in  the  Court  of  K.  B.  A  similar  decision 
was  made  in  the  case  of  Haswett  v.  ChaUe,  2 
Str.,  1125,  upon  the  reversal  of  a  judgment  of 
the  K.  B.  upon  a  writ  of  error  prosecuted  by 
*the  defendant  in  the  court  below.  In  [*67o 
Green  v.  Bailey,  5  Munf.,  246,  the  Court  of 
Appeals  in  Va.,  upon  error  brought  by  the  de- 
fendant, not  only  reversed  the  judgment,  but 
also  proceeded  to  give  such  judgment  as  the 

j  court  below  ought  to  have  given,  by  awarding 
a  repleader.  So  in  the  case  of  Gardner'*  Adm. 

I  v.  Vidal,  6  Rand.,  106,  upon  a  writ  of  error 
brought  by  the  defendant,  the  judgment  was 
reversed  on  account  of  a  defective  finding  of 
the  jury,  and  a  venire  de  now  was  directed  to 
be  awarded.  And  in  the  case  of  Ward  v. 
Johnson,  1  Munf.,  45,  a  judgment  of  the  Cir- 
cuit Court  was  reversed  by  the  Court  of  Ap- 

j  peals  because  the  Circuit  Court,  upon  a  writ  of 

i  error  brought  by  the  defendant,  had  reversed 
a  judgment,  but  had  not  proceeded  to  give 
such  judgment  in  favor  of  the  plaintiff  in  the 
court  below  as  ought  to  have  been  given  there. 
Similar  decisions  have  been  made  in  several 
other  of  our  sister  States.  See  Commonwealth 
v.  Howard,  13  Mass.,  221;  Davenport  v.  Brad- 
ley, 4  Conn.,  811. 
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In  the  case  of  The  King  v.  Amery,  1  Anst. , 
183,  the  House  of  Lords  propounded  the  ques- 
tion to  the  judges,  whether,  if  the  judgment 
of  the  court  below  be  reversed  on  error,  the 
appellate  court  must  give  the  same  judgment 
as  the  court  below  ought  to  have  given  ?  And 
upon  this  question,  which  was  general,  and  ap- 
plied to  a  writ  of  error  brought  by  the  defend- 
ant in  the  court  below,  as  well  as  to  a  writ 
prosecuted  by  the  plaintiff,  Ch.  J.  Eyre  deliv- 
ered the  unanimous  answer  of  the  judges  in  the 
affirmative.  So  in  Gildart  v.  Gladstone,  12 
East,  668,  where  theC.  P.  had  given  judgment 
for  the  plaintiff  on  a  special  verdict,  the  Court 
of  K.  B.,  upon  a  writ  of  error,  reversed  the 
decision  of  the  C.  P.  The  question  then  arose 
whether  the  plaintiff  in  error  was  entitled  to  a 
mere  judgment  of  reversal,  or  whether  he 
should  have  a  judgment  in  his  favor  upon  the 
verdict,  together  with  the  costs  of  his  defense 
in  the  court  below,  and  upon  argument  the 
Court  of  K.  B.  decided  that  he  was  entitled  to 
such  a  judgment  as  the  Court  of  C.  P.  ought 
to  have  given,  which  of  course  included  the 
costs  of  his  defense  in  that  court.  In  Grant 
v.  Astle,  2  Doug.,  731,  entire  damages  were 
given  upon  a  declaration  consisting  of  several 
676*J*couuts,  some  of  which  were  good  and 
others  defective,  and  the  judgment  was  for  this 
reason  reversed;  but  the  Court  of  K.  B.  held 
it  was  a  proper  case  for  a  venire  de  novo  to  as- 
sess the  damages  on  the  counts  which  were 
good.  And  in  the  case  of  Shaffer  v.  Kintzer, 
1  Binn. ,  546,  which  was  also  a  case  of  general 
damages,  where  some  of  the  counts  of  the 
plaintiff's  declaration  were  bad,  Tilghman, 
Ch.  J.,  said  the  case  of  Grant  v.  Astle,  was  good 
law  and  good  sense,  and  that  he  was  willing  to 
abide  by  it;  a  venire  de  novo  was  awarded  ac- 
cordingly, in  conformity  to  that  decision.  In 
the  case  of  Flower  v.  Allen,  in  this  court,  5 
Cow.,  668,  Spencer,  Senator,  refers  to  the  same 
case,  as  well  as  to  other  English  decisions,  as 
establishing  the  principle  that  whenever  a 
judgment  is  reversed  upon  some  ground  which 
does  not  involve  the  merits  of  the  cause,  a 
venire  de  now  is  awarded  of  course  to  try  those 
merits.  And  it  appears  by  the  report  of  the 
case  of  Eichardson  v.  Mellish,  3  Bing.,  346,  that 
the  Court  of  K.  B.  had  again  followed  the  de- 
cision in  Grant  v.  Antle,  by  awarding  a  venire 
de  novo  upon  the  reversal  of  a  judgment,  be- 
cause some  of  the  counts  were  defective,  and 
general  damages  had  been  assessed.  So  in  the 
recent  case  of  Bemus  v.  Beekman,  in  this  court, 
3  Wend.,  676,  where  the  judgment  was  re- 
versed, on  account  of  a  defective  finding  of 
the  jury  as  to  some  of  the  issues,  a  venire  de 
now  was  awarded,  although  the  writ  of  error 
was  brought  by  the  defendant  in  the  court 
below. 

I  have  no  doubt,  therefore,  that  this  court 
ought  to  authorize  the  issuing  of  a  venire  de 
now  to  try  the  issue,  and  to  assess  the  plaint- 
iff's damages  on  the  first  count  of  his  declara- 
tion; as  it  was  his  own  fault  that  the  issue  was 
tried  before  the  judgment  was  given  on  the 
demurrer  to  the  several  pleas,  he  should  not  be 
permitted  to  have  an  award  of  such  venire,  ex- 
cept upon  the  terms  of  paying  the  costs  of  the 
former  trial. 

By  Mr.  Justice  Nelson.  It  is  laid  down  in 
the  books,  and  supported  by  adjudged  cases, 
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that  if  judgment  be  given  against  a  defendant 
and  he  brings  a  writ  of  error,  upon  which  the 
judgment  below  is  reversed,  the  judgment  shall 
*only  be  quod  judicium  reversitur,  and  [*67  7 
the  reason  given  is,  that  the  writ  of  error  is 
brought  by  the  defendant  merely  to  be  dis- 
charged of  the  judgment  below.  Bac.  Abr., 
tit.  Error,  503.  This  as  a  general  proposition 
may  be  correct,  and  is  founded  upon  the  idea 
or  assumption  that  the  whole  merits  of  the  case 
are  fully  and  finally  determined  by  the  decis- 
ion in  the  court  above,  and  that  the  plaintiff 
below  has  no  cause  of  action.  In  such  a  case, 
judgment  of  reversal  is  the  only  action  of  the 
court  necessary  to  a  just  and  definitive  settle- 
ment of  the  matters  in  litigation  between  the 
parties,  and  the  result  is  the  same  as  if  the 
court  below  had  done  what  they  ought  to  have 
done,  according  to  the  decision  of  the  court 
above,  viz.:  given  judgment  against  the  plaint- 
iff on  the  merits.  But  there  are  exceptions  to 
this  rule,  if  it  may  be  called  a  general  one, 
which  are  as  thoroughly  settled  as  is  the  rule 
itself,  and  upon  as  sound  and  conclusive  rea- 
sons. Where  the  defendant  brings  the  writ  of 
error,  and  the  court  above  sees  that  the  judg- 
ment is  not  reversed  upon  the  whole  merits  of 
the  case  of  the  plaintiff  below,  but  upon  a 
formal  or  technical  question  not  involving  the 
substantial  ground  of  litigation,  there  the  court 
order  the  court  below  to  award  a  venire  de  novo. 
The  reason  is  obvious.  The  plaintiff  is  entitled 
to  the  trial  of  his  cause  upon  the  merits;  it 
would  be  a  reproach  to  the  administration  of 
justice  if  he  was  not;  and  this  can  be  done 
with  more  convenience  and  less  delay  and  ex- 
pense to  both  parties  by  awarding  in  the  court 
below  a  venire  de  novo,  than  by  bringing  a  new 
suit.  Indeed,  it  might  frequently  happen  that 
without  the  continuance  of  the  suit  in  the  court 
to  its  final  determination  on  the  merits,  the  de- 
mand would  be  barred  by  the  Statute  of  Limit- 
ations. When  the  cause  is  again  remitted  to- 
the  court  below,  the  plaintiff  may  on  applica- 
tion to  it,  or  otherwise,  disentangle  his  case 
from  the  nets  of  form  and  technicality  and  ob- 
tain a  trial  upon  the  merits.  Whether  the  trial 
is  had  on  the  new  venire  ordered  by  this  court, 
or  on  one  in  a  new  suit,  is  wholly  immaterial, 
so  far  as  the  substantial  rights  or  interests  of 
the  defendant  are  concerned.  The  difference 
may  be  very  material  as  to  those  of  the  plaint- 
iff, as  has  already  been  shown. 

*If  the  judgment  is  given  against  [*678 
the  plaintiff  below,  and  he  brings  the  writ  of 
error,  and  the  decision  is  in  his  favor,  the 
judgment  shall  not  only  be  reversed,  but  the 
court  shall  give  such  a  judgment  as  the  court 
below  ought  to  have  given,  or  order  the  award 
of  a  venire  de  novo;  and  the  reason  is  that  the 
judgment  of  reversal  revives  the  first  cause  of 
action.  The  right  of  the  court  to  order  a 
venire  in  such  a  case  is  not  questioned.  The 
reason,  however,  is  no  stronger  for  the  venire 
than  in  the  case  where  the  defendant  brings 
the  writ  of  error  and  reverses  the  judgment  be- 
low on  ground  which  does  not  involve  the 
plaintiff's  cause  of  action. 

Besides  the  authorities  referred  to  by  the 
Chancellor,  which  are  conclusive  to  support  the 
exception  here  taken  to  the  general  rule,  an 
authority  will  be  found  in  Bac.  Abr.,  tit.  Er- 
ror, 505,  and  cases  cited.  Mr.  Gwillim  in  a 
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note  in  his  edition  says,  it  is  now  settled,  though 
it  was  in  one  case  denied,  that  a  Court  of  Er- 
ror may  award  a  venire  facias  de  now;  and  this 
it  may  do  after  a  bill  of  exceptions  allowed 
upon  demurrer  to  evidence,  and  after  a  gen- 
eral verdict  where  some  of  the  counts  are  de- 
fective. There  is  no  distinction  here  made  as 
to  parties:  and  in  the  case  of  a  general  verdict 
where  some  of  the  counts  were  defective,  the 
error  must  have  been  brought  by  the  defend- 
ant. I  have,  therefore,  no  doubt  of  the  power 
of  the  court  to  order  the  court  below  to  award 
a  new  venire  to  try  the  cause  on  its  merits.  I 
take  no  part  in  the  application  of  the  rule  to 
this  particular  case;  though  I  did  not  partici- 
pate in  the  decision  of  the  cause  in  the  court 
below,  yet  it  is  one  of  those  cases  in  which  I 
am  not  a  member  of  the  court  for  the  purpose 
of  reviewing  it  here. 

Whereupon,  the  Court  adjudged  the  plea  of 
the  defendant  to  the  second  and  third  counts 
of  the  plaintiff's  declaration  to  be  good,  and 
the  pleas  to  the  first  count  to  be  bad;  and  it  ap- 
pearing that  the  plaintiff  had  assessed  general 
damages  on  all  the  counts,  the  final  judgment 
of  the  Supreme  Court,  and  so  much  of  the  ad- 
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judication  of  that  court  upon  the  demurrer  to 
the  several  pleas  as  declared  the  plea  of  the  de- 
fendant to  the  second  and  third  counts  to  be 
bad,  was  reversed,  and  the  residue  *of  [*679 
the  judgment  of  the  Supreme  Court  upon  the 
demurrer  to  the  several  pleas  was  affirmed,  and 
judgment  was  given  that  as  to  the  promises  in 
the  second  and  third  counts  mentioned,  the  de- 
fendant go  thereof  without  day;  that  a  venire 
de  now  issue  from  the  Supreme  Court  to  try 
the  issue  of  fact,  and  assess  the  damages  upon 
the  first  count  of  the  declaration,  upon  pay- 
ment by  the  plaintiff  of  the  costs  of  the  former 
trial;  and  that  neither  party  recover  costs 
against  the  other  upon  the  writ  of  error. 

This  order  of  the  Court  was,  at  a  subsequent 
day,  modified  so  as  to  give  leave  to  the  plaint- 
iff in  error  to  apply  to  the  Supreme  Court  for 
permission  to  amend  his  pleas  or  put  in  a  new 
plea  to  the  first  count  of  the  declaration,  upon 
such  terms  as  the  Supreme  Court  should  think 
proper  to  direct. 


.,  583. 

Cited  in—  14  Wend.,  583;  21  Wend.,  272:  23  Wend., 
66,  599;  7  Paige,  290;  16  N.  Y.,  199;  4  Rob.,  510:  5 
Rob.,  123  ;  95  111.,  543  ;  46  Am.  pec.,  98  (1  Texas,  87). 

755 


[CASES  IN  ERROR  CONTINUED  IN  IOTH  VOLUME.] 


REPORTS  OF    CASES 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


AND  IN  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS 


OF   THE 


STATE   OF  ]STEW  YORK. 


CTOSIsr    Hi. 

COUNSELOR  AT  LAW 


VOL.  X. 


1834. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 

Court  for  the  Trial  of  Impeachments 

AND  THE 

\;          CORRECTION  OF  ERRORS 

OP  THE 

STATE   OF   NEW  YORK 

DURING  THE  YEAR  1832-EMBRACING  A  FEW  CASES  HEARD  IN  THE 
WINTER  SESSION  OF  1833. 

[CONTINUED  PKOM  VOLUME  NINTH.] 


•-9*]  *JACKSON,  ex  dem.  Frrz  SIMMONS, 

v. 
FITZ  SIMMONS. 

Descent*— Statute  of  1786— Other  Statutes  — 
Aliens  —  Capacity  of,  to  Inherit  —  One  who 
Traces  His  Descent  through  an  Alien  ctinnotln- 
herit. 

Where  a  person  seised  of  real  estate  died  intestate 
without  issue,  and  a  question  arose  whether  the 
whole  of  his  estate  should  go  to  his  brother,  who  had 
•been  naturalized,  or  whether  a  nephew,  who  also 
had  been  naturalized,  but  whose  father  died  an 
.  alien,  should  come  in  for  a  part,  it  was  held,  that  the 
brother  was  entitled  to  the  whole,  and  that  the 
nephew  being  obliged  to  trace  his  descent  through 
his  father,  who  was  an  alien,  could  not  claim  any 
portion  of  the  estate ;  the  intestate  having  died  pre- 
vious to  Jan.  1,  1830,  until  when,  the  provisions  of 
the  Statute  11  and  12  Wm.  III.,  ch.  6,  enabling  par- 
ties to  inherit,  notwithstanding  their  ancestors 
through  whom  they  derived  title  were  aliens. 

The  fifth  canon  of  the  Statute  of  1786,  Regulating 
Descents,  does  not  confer  the  capacity  upon  alien 
nephews  and  nieces  to  inherit  lands ;  its  only  effect 
is  to  alter  the  rule  of  descent  as  it  existed  at  the 
common  law. 

Citations— Hurt,  Real  Prop.,  Ill,  pi.  331 ;  2  Kent, 

•  Com.,  54 :  1  Keb.,  603,  670,  699;  1  Vent.,  413 ;  O.Bridg., 
410;  11  &  12  Wm.  III.,  ch.  6;   1  Evans,  Stat.,  228;  7 
Wend.,  333;  6  Pet.  102. 108;  Act,  Feb.  23, 1786;  6  Johns., 
322,  332 :  2  Bl.  Com..  249 ;  3  Johns.  Cas.,  109;  7  Johns., 
214 ;  1  Rev.  Laws,  1813,  52.  53 ;  7  Co.,  1. 

TERROR  from  the  Supreme  Court.  Patrick 
-Ed  Fitz  Simmons  brought  an  action  of  eject- 
ment in  the  Supreme  Court  for  the  recovery 
-of  a  moiety  of  200  acres  of  land,  whereof  his 
uncl(»,  Felix  Fitz  Simmons,  died  seised  in  1838, 
and  whereof  the  defendant,  Thomas  Fitz  Sim- 
mons, a  brother  of  the  deceased,  and  uncle  of 
the  lessor  of  the  plaintiff,  was  in  possession. 
Felix  was  a  naturalized  citizen,  died  intestate, 
1O*J  and  left  no  issue.  In*his  lifetime  he  had 
•five  brothers  and  two  sisters,  all  aliens  ;  one  of 
his  brothers,  Thomas,  the  defendant  in  this 

•  cause,  having  come  to  this  country  was  natu- 
ralized in  1810  ;  and  in  1824,  Patrick,  one  of 
seven  children  of  Hugh  Fitz  Simmons,  the  eld- 

•est  brother  of  Felix,  also  was  naturalized,  hav- 
ing previous  to  that  time  resided  in  this  coun- 
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try  several  years.  Hugh  Fitz  Simmons  died  in 
1820,  he  and  all  his  children  at  the  time  of  his 
death  being  aliens.  The  cause  was  tried,  and 
the  above  facts  were  found  in  a  special  ver- 
dict. The  Supreme  Court  gave  judgment  for 
the  defendant.  For  the  reasons  of  their  decis- 
ion, see  the  opinion  of  the  court  in  Jackson  v. 
Green,  7  Wend.,  333.  The  plaintiff  sued  out  a 
writ  of  error. 

The  cause  here  was  argued  by, 

Mr.  A.  Van/Vechten,  for  the  plaintiff  in 
error. 

Mr.  I.  Williams,  for  the  defendant  in  er- 
ror. 

The  counsel  for  the  plaintiff  in  error  insisted 
upon  the  following  points  : 

1.  The  lessor  having  been  naturalized  before 
the  death  of  the  intestate,  the  fifth  canon  of  de- 
scent of  the  Statue  Regulating  Descents,  passed 
in  1786,  1  R  L.,  52,  53,  cast  the  inheritance  di- 
rectly upon  him,  and  the  alienage  of  his  father 
at  the  time  of  his  death  cannot  affect  the  les- 
sor's right  to  take. 

2.  The  reference  to  the  share  of  the  father 
in  the  statute  is  for  the  purpose  merely  of  de- 
determining  the  quantum  of  interest,  and  does 
not  affect  the  right  to  inherit. 

3.  The  lessor  being  the  only  one  of  his  father's 
children  capable  of  taking,  he  represents  the 
whole  quantum  of  interest  his  father  would 
have  taken  had  he  been  living  and  capable  of 
inheriting,  and  he  is,  therefore,  entitled  to  an 
equal  moiety  of  the  estate. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  The  premises  in  con- 
troversy in  this  case  formerly  belonged  to  Fe- 
lix Fitz  Simmons,  a  naturalized  citizen,  who 
died  in  1828  intestate  and  without  issue.  At  the 
time  of  his  death,  he  left  several  brothers  and 
sisters,  all  of  *  whom  were  aliens,  except  [*  IT 
the  defendant  in  this  suit,  who  claims  the  real 
estate  of  the  decedent  as  the  sole  heir  at  law 
who  was  capable  of  inheriting  it  by  descent. 
The  decedent  at  the  time  of  his  death,  also  left 
several  nephews  and  nieces,  the  children  of  a 
deceased  brother,  none  of  whom  were  natu- 
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ralized  except  Patrick  Fitz  Simmons,  the  lessor 
of  the  plaintiff;  and  the  only  question  present- 
ed for  our  decision  in  this  case  is,  whether  the 
lessor  of  the  plaintiff  could  inherit  any  part  of 
the  real  estate  of  his  uncle  Felix,  he  being 
obliged  to  trace  his  relationship  through  his 
own  father,  who  was  never  naturalized. 

By  the  common  law,  an  alien  could  neither 
receive  or  transmit  lands  by  descent;  nor  could 
he  interrupt  the  descent  of  the  inheritance  to 
others,  and  real  estate  was  transmitted  by  de- 
scent to  the  next  heir,  in  the  same  manner  as 
if  such  alien  had  never  been  in  existence,  except 
that  if  the  alien  had  children  born  within  the 
King's  allegiance,  or  such  children  were  nat- 
uralized, they  might  inherit  from  each  other. 
Burt,  Real  Prop.,  Ill,  pi.  831  ;  2  Kent,  Com., 
54.  If  the  land  descended  to  the  next  heir  im- 
mediately, as  from  brother  to  brother,  and  not 
mediately  or  by  representation,  it  was  no  ob- 
jection to  the  vesting  of  the  title  in  the  imme- 
diate heir  by  descent,  that  such  heir  and  the 
person  from  whom  the  estate  descended  had  no 
common  or  inheritable  blood,  except  such  as 
was  derived  from  a  common  ancestor  who  was 
an  alien.  But  if  the  first  immediate  heir  was 
an  alien,  so  that  he  could  not  have  inherited 
the  estate  if  living,  those  who  could  only  claim 
through  him  by  representation,  and  not  as  the 
next  immediate  heirs  to  the  deceased  owner  of 
the  estate,  were  also  passed  by,  and  they  could 
not  inherit  by  representation  through  the  blood 
of  such  alien.  That  such  was  the  rule  of  the 
common  law  is  proved  by  the  decision  of  the 
judges  in  the  Court  of  Exchequer  Chamber  in 
England  in  1664,  in  the  case  of  Collingwood  v. 
Place,  1  Keb.,  603,  670,  699;  1  Vent.,  413;  S.C., 
O.  Bridgman,  410.  The  principal  question  in 
that  case,  and  upon  which  there  was  a  difference 
of  opinion  among  the  judges,  was  whether  two 
brothers  being  naturalized,  the  one  could  in- 
herit lands  by  descent  from  the  other,  their 
parents  being  aliens.  SirO.  Bridgman,  Ch.  J.t 
12*]  *and  Sir  Thomas  Tyrill,  one  of  the  jun- 
ior judges  of  the  Court  of  C.  P.,  held  that  they 
could  not,  as  they  must  trace  their  relationship 
to  each  other  through  the  blood  of  their  alien 

Earents.  Sir  Robert  Hyde,  Ch.  J.  of  the  K.  B., 
ir  Matthew  Hale,  Ch.  B.  of  the  Exchequer, 
and  several  other  judges,  held  a  contrary  opin- 
ion on  this  point ;  and  they  decided  that  the 
descent  from  brother  to  brother  was  immedi- 
ate, and  not  by  representation  through  the 
alien  father,  as  the  father  could  in  no  case  be 
heir  to  his  son.  All  the  judges,  however,  agreed 
that  a  natural  born  or  naturalized  son  of  the 
eldest  brother,  who  was  an  alien  at  the  time  of 
his  death,  could  not  inherit  as  the  heir  at  law 
of  the  uncle,  because  he  was  obliged  to  claim 
by  representation  through  the  blood  of  his 
alien  father.  The  preamble  to  the  Statute  1 1  and 
12  Wm.,  III.,  ch.,  6  ;  1  Evans,  Stat.,  228,  rec- 
ognized this  rule  of  the  common  law,  and  pro- 
vided for  future  cases  in  England.  As  that 
statute  was  not  re-enacted  in  this  State  after  the 
Revolution,  when  the  general  Act  was  passed 
abolishing  all  British  Statutes,  if  its  provisions 
were  extended  to  this  part  of  the  King's  do- 
minions, it  was  not  in  force  here  for  the  last 
40  years,  until  a  section  providing  for  future 
cases  of  this  description  was  incorporated  into 
the  recent  revision  of  the  laws.  As  the  whole 
of  this  subject  has  been  very  ably  examined  by 
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Ch.  J.  Savage,  in  the  recent  case  of  Jackson  v. 
Green,  in  the  Supreme  Court  of  this  State,  7 
Wend.,  333,  and  by  Mr.  J.  Story  in  the  case 
of  Levy  v.  McCartee,  6  Pet.,  108,  it  is  not  nec- 
essary to  take  up  any  further  time  in  the  dis- 
cussion of  this  question. 

It  is  insisted,  however,  on  the  part  of  the 
plaintiff  in  error,  that  if  the  rules  of  the  com- 
mon law  precluded  the  nephew  from  taking 
lands  by  descent  from  his  uncle  through  the 
alien  father  by  representation,  our  own  Stat- 
ute of  Descents,  which  was  in  force  in  1828. 
had  provided  for  this  particular  case,  and  that 
the  lessor  of  the  plaintiff  was  entitled  to  inherit 
a  moiety  of  the  premises  in  question,  under  the 
provisions  of  the  statute.  The  provision  re- 
ferred to  is  the  fifth  canon  of  descent,  as  pre- 
scribed by  the  Act  of  Feb.  23,  17b6,  1  R.  L.of 
1813,  p.  53..  and  is  as  follows  :  "Fifthly,  in 
case  any  such  brother  or  sister, who  would  have 
inherited  by  this  law  if  living,  *shall  die  [*13 
before  the  said  person  so  seised,  and  leave  a 
lawful  child  or  children,  such  child  or  chil- 
dren surviving  the  said  person  so  seised  shall 
inherit,  if  a  child,  solely,  and  if  children,  as 
tenants  in  common,  in  equal  parts,  such  share 
as  would  have  descended  to  his,  her  or  their 
father  or  mother,  if  such  father  or  mother  had 
survived  the  person  so  seised."  It  is  evident, 
from  the  language  of  this  clause  of  the  statute, 
that  it  cannot  help  the  lessor  of  the  plaintiff  in 
this  case,  because  the  children  of  a  deceased 
brother  are  only  to  have  such  share  of  the  es- 
tate of  their  uncle  or  aunt  as  their  own  father 
or  mother  would  have  inherited  if  living.  The 
father  in  this  case  being  an  alien,  no  share 
would  have  descended  to  him  if  living,  be- 
cause the  law  never  casts  the  estate  upon  a  per- 
son who  cannot  legally  hold  it,  except  in  the 
case  of  an  attainder  for  the  benefit  of  the  Crown. 
The  true  answer,  however,  to  all  claims  un- 
der the  Statute  of  Descents,  contrary  to  the 
rules  of  the  common  law,  is,  that  the  statute 
was  only  intended  to  change  the  common  law 
canons  of  descent.  It  is  not  an  enabling  statute 
to  give  capacity  to  persons  to  take  by  descent 
in  cases  where,  by  the  common  law, they  were 
incapable  of  inheriting  by  reason  of  alienage 
or  other  disability.  If  a  literal  interpretation 
were  given  to  the  fourth  canon  of  descent,  as 
prescribed  by  this  statute,  it  would  cast  the 
greatest  portion  of  the  premises  in  question 
here  upon  the  alien  brothers  and  sisters  of  the 
person  last  seised,  and  the  lessor  of  the  plaint- 
iffs, under  the  fifth  canon,  would  share  equal- 
ly with  his  alien  brothers  and  sisters,  as  ten- 
ants in  common  of  his  deceased  father's  share, 
which  would  give  him  but  one  thirty-sixth 
part  of  the  premises.  Such  was  never  the  in- 
tention of  the  Legislature,  and  giving  such  a 
construction  to  the  provisions  of  the  statute 
would  unsettle  the  titles  to  property  of  im- 
mense value  in  this  State. 

I  am  satisfied  the  decision  of  the  Supreme 
Court  was  correct  in  this  case,  that  Patrick 
Fitz  Simmons  took  nothing  by  descent  from  his 
uncle  Felix,  and  that  the  judgment  should  be 
affirmed. 

*By  Mr.  Senator  Allen.  It  was  con-[*14 
tended  by  the  plaintiff  in  this  cause,  that  he 
being  a  naturalized  citizen, before  the  death  of 
the  intestate,  the  alienage  of  his  father  at  the 
time  of  his  death, cannot  affect  his  right  to  in- 
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herit.as  the  fifth  canon  of  descent  of  the  Act  of 
1786,  1  R.  L.  52,  casts  the  inheritance  directly 
upon  him.  It  appears  by  the  finding  of  the  Jury, 
that  Felix  Fitz  Simmons,  a  naturalized  citizen, 
died  seised  of  about  200  acres  of  land  in  the 
County  of  Saratoga  ;  that  he  left  no  issue,  and 
died  intestate.  The  plaintiff,  Patrick  Fitz  Sim- 
mons, is  the  son  of  Hugh  Fitz  Simmons,  who 
died  in  Ireland  about  8  years  before  the  intes- 
tate. Hugh  was  the  oldest  brother  of  Felix, 
and  at  the  time  of  his  death  was  an  alien. 
Thomas  Fitz  Simmons,  the  defendant,  is>  also 
a  brother  of  Felix,  the  intestate,  and  both 
Patrick  and  Thomas  were  naturalized  before 
the  death  of  Felix. 

The  provisions  of  the  Act  under  which  the 
plaintiff  claims,  are  as  follows  :  If  a  person 
seised  of  land  shall,  after  the  death  of  his  fa- 
ther, die  without  lawful  issue,  leaving  a  broth- 
er, or  brothers,  or  sister  or  sisters,  the  inherit- 
ance shall  descend  to  such  brothers  or  sisters, 
as  the  case  may  be,  in  equal  parts:  and  if  such 
brother  or  sister,  who  would  inherit  by  this 
law,  if  living,  shall  die  before  the  person  so 
seised,  and  leave  lawful  children  surviving  the 
person  so  seised,  such  children  shall  inherit 
as  tenants  in  common,  the  share  that  would 
have  descended  to  their  father  or  mother,  if  he 
or  she  had  survived  the  person  so  seised.  If 
this  statute  could  be  construed  as  extending 
its  provisions  to  aliens,  there  would  be  no  ques- 
tion as  to  the  claim  of  the  plaintiff  under  it. 
But  if  the  claim  of  the  plaintiff  be  recognized, 
then  upon  the  same  principle,  the  claim  of  all 
the  brothers  and  sisters  of  his  father,  and  their 
offspring,  must  be  equally  valid.  The  Act, 
however,  was  evidently  intended  to  operate  on 
natural  born, or  duly  naturalized  citizens  only. 
It  appears  to  me  inconsistent  with  every  princi- 
ple of  correct  policy, that  the  construction  con- 
tended for  by  the  plaintiff  should  prevail.  The 
privileges  granted,  in  numerous  instances,  to 
aliens,  permitting  them  to  hold  and  convey 
real  estate,  are  favors  conferred,  not  rights  to 
which  they  have  a  claim.  An  alien  may  hold, 
convey  and  bequeath  his  personal  estate,  and 
is  protected  by  our  laws  from  violence  and  in- 
15*] justice  *to  his  person  and  property,  main- 
ly because  personal  estate  is  of  a  transitory  nat- 
ure, and  the  indulgence  conduces  to  the  ad- 
vancement of  trade  and  commerce.  An  alien 
enjoys  many  of  the  civil  privileges  of  citizens, 
without  being  subject  to  their  duties,  for  he  is 
exempt  from  serving  on  juries,  or  training  in 
the  militia.  If  in  addition,  he  could  acquire 
permanent  property  in  lands.it  is  but  just  and 
reasonable  that  he  should  owe  an  allegiance  to 
the  State,  equally  permanent  with  the  prop- 
erty. Now  the  absurdity  of  the  construction 
contended  for  is,  that  Hugh, an  alien,  if  he  had 
been  living,  would  have  become  proprietor  of 
a  portion  of  the  real  estate  left  by  the  intes- 
tate, while  at  the  same  time  he  not  only  owed 
allegiance  to,  but  resided  under,  a  foreign  gov- 
ernment ;  for  it  is  folly  to  say  that  the  estate 
descended  through  him  to  the  plaintiff.if  he 
was  not  capable  of  inheriting  and  holding  it  in 
his  own  right.  In  Borst  v.  Beecker,  6  Johns., 
332,  the  defendant  below  objected  to  two  of 
the  jurors, on  the  ground  of  their  being  aliens; 
the  objection  was  overruled  by  the  judge,  he 
considering  their  being  freeholders  as  a  suffi- 
cient qualification.  The  Supreme  Court  held 
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that  the  words  of  the  Act  are  :  that  the  con- 
stable shall  summon  twelve  good  and  lawful 
men,  being  freeholders,  as  a  jury;  and  though 
the  two  jurymen  were  freeholders,  they  were 
not  good  and  lawful^men,  within  the  meaning 
of  the  statute.  I  might  refer  to  many  statutes 
where,  if  the  construction  contended  for  by 
the  counsel  for  the  plaintiff  was  to  prevail,  al- 
iens may  be  substituted  for  citizens,  in  numer- 
ous instances ;  but  the  Legislature  have  not 
deemed  it  necessary,  where  persons  were  to  be 
selected  or  appointed  for  a  specific  purpose,  to 
declare  that  they  must  be  citizens,  or  that  the 
provisions  of  the  Act  related  to  citizens  only, 
when  aliens  are  not  alluded  to. 

As  the  case  under  consideration  is  not  pro- 
vided for  by  the  statute,  we  must  look  to  the 
common  law  for  our  guidance.  Aliens  are  in- 
capable of  taking  by  descent,  or  inheriting,  for 
they  are  not  allowed,  to  have  any  heritable  blood 
in  them;  wherefore,  if  a  man  leaves  no  other 
relations  but  aliens,  his  lands  will  escheat.  2 
Bl.  Com.,  249.  An  alien  may  take  by  purchase, 
and  may  maintain  an  action  for  the  land,  which 
cannot  be  defeated  by  the  defendant,  on  the 
ground  of  *the  plaintiff's  alienage;  but  [*16 
the  people  may  interfere,  and  devest  the  alien 
of  his  title,  by  office;  and  no  title  vests  in  the 
people  until  office  is  found.  An  alien,  how- 
ever, cannot  take  by  descent,  courtesy,  or 
dower,  or  by  any  other  title  created  by  act  of 
law.  Gansew&rt  v.  Lunn,  3  Johns.  Cas.,  109. 
It  would  seem,  therefore,  by  the  above  author- 
ities, that  the  ancestor  of  the  plaintiff  being  an 
alien,  could  not  inherit  the  estate  left  by  his 
brother  Felix,  because  he  had  not  in  him  any 
inheritable  blood.  In  Levy  v.  McCartee,  6  Pet., 
102,  Judge  Story  held,  that  an  alien  has  no  in- 
heritable blood,  and  can  neither  take  land  him- 
self by  descent,  nor  transmit  land  from  himself 
to  others  by  descent;  which  the  judge  consid- 
ers common  learning,  and  requires  no  reason- 
ing to  support  it.  If  any  mediate  ancestor 
through  whom  the  party  makes  his  pedigree, 
is  an  alien,  that  is  a  bar  to  his  title  as  heir.  It 
cannot,  it  appears  to  me,  be  necessary  to  pur- 
sue the  subject  further,  as  the  result  plainly  is, 
that  Thomas  Fitz  Simmons  being  a  naturalized 
citizen  previous  to  the  death  of  his  brother 
Felix,  was  his  rightful  heir,  to  the  exclusion 
of  Patrick,  who  could  only  claim  inheritance 
through  his  father,  an  alien,  and  who  by  law 
being  incapacitated  to  inherit  himself,  could 
not  transmit  an  inheritance  to  his  heirs.  Where 
there  is  a  failure  of  inheritable  blood,  by  rea- 
son of  alienism,  the  lands  do  not  escheat  but  go 
to  the  next  heir.  7  Johns.,  214.  The  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

By  Mr.  Senator  Seward.  I  do  not  under- 
stand the  counsel  for  the  plaintiff  in  error  to 
contend  that  the  decision  of  the  Supreme  Court 
is  erroneous  in  principle,  if  the  court  be  correct 
in  assuming  that  the  case  presented  by  the 
special  verdict  is  without  the  provisions  of  the 
Act  of  1786.  The  Supreme  Court  are  sustained 
by  abundant  authority,  extensively  quoted  by 
them,  as  well  in  our  own  as  the  English  courts, 
that  at  common  law  a  naturalized  citizen  can- 
not take,  when  he  must  derive  his  inheritable 
blood  through  an  alien  ancestor,  although  the 
alien  ancestor  was  dead  at  the  time  of  descent 
cast;  and  as  the  Act  of  William  was  not  until 
the  revision  enacted  in  this  State,  the  plea  of 

701 


16 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1832 


alienage  was  not  removed  by  any  statute.  But 
it  is  contended  that  the  present  case  is  within 
17*]  the  *fifth  canon  of  descent  established 
by  the  Act  of  1786, 1  R:  L.  1813,  p.  52,  53.  And 
it  is  insisted  that  by  operation  of  that  canon 
the  descent  was  cast  directly  and  immediately 
from  the  intestate  to  Patrick  Fitz  Simmons, 
the  lessor  of  the  plaintiff.  It  is  a  question  of 
sound  construction  of  the  Statute — is  impor- 
tant— and  new. 

It  having  been  declared  by  the  fifth  canon 
that  "in  case  the  person  seised  of  the  estate 
shall  after  the  death  of  his  or  her  father,  die 
without  lawful  issue,  leaving  a  brother  or 
brothers  and  a  sister  or  sisters,  the  inheritance 
shall  descend  to  such  brother  or  brothers  and 
«ister  or  sisters  as  the  case  may  be,  as  tenants 
in  common,  in  equal  parts;  the  fifth  canon  pro- 
ceeds to  direct  that,  "  In  case  any  such  brother 
or  sister  who  have  inherited  by  this  law,  if  liv- 
ing, shall  die  before  the  said  person  so  seised 
and  leave  a  lawful  child  or  children,  such  child 
or  children  surviving  the  said  person  so  seised 
shall  inherit,  if  a  child  solely,  and  if  children, 
as  tenants  in  common  in  equal  parts,  such  share 
as  would  have  descended  to  his,  her,  or  their 
father  or  mother,  if  such  father  or  mother  had 
survived  the  said  person  so  seised." 

The  construction  contended  for  by  the  coun- 
sel for  the  plaintiff  in  error  seems  forced  against 
the  common  sense  purport  of  the  Act.  The  per- 
son who  may  inherit  under  the  fifth  canon 
must  be  the  child  of  any  such  brother  or  sister 
who  would  have  inherited  by  this  law  if  living. 
Now,  Hugh  Fitz  Simmons  the  father  of  the 
lessor  of  the  plaintiff  died  an  alien.  Had  he 
survived  the  intestate,  still  continuing  an  alien, 
he  could  not  have  inherited  by  this  law.  It  is 
true  he  might,  had  he  lived,  have  become  nat- 
uralized so  as  to  have  taken  on  the  death  of  the 
intestate,  but  so  might  all  the  brothers  and  sis- 
ters of  the  intestate.  To  me  it  seems  that  the 
lessor  of  the  plaintiff  claiming  the  benefit  of 
this  Statute,  must  affirmatively  show  all  the 
circumstances  necessary  to  bring  himself  with- 
in it.  He  must  show  first,  his  own  capacity  to 
take  (if  the  plea  of  alienage  to  himself  be  in- 
terposed): he  shows  that  he  is  naturalized, and 
that  establishes  his  capacity  to  take.  He  must 
flhow  secondly,  his  consanguinity  in  the  relation 
to  the  intestate  prescribed  by  the  Act,  that  of 
the  child  of  a  brother  or  sister  of  the  intestate: 
the  special  verdict  establishes  this  point  also. 
18*]  But  *this  is  not  enough,  he  must  show 
further  that  he  is  the  child  of  a  brother  or  sister 
who  would  have  inherited  by  this  law  if  living. 
Now,  unless  all  aliens  can  take  under  this  law, 
Hugh  Fitz  Simmons,  his  father,  if  living  could 
not  take  under  this  Statute.  He  fails,  there- 
fore, to  show  that  essential  requisite.  And  this 
view  of  the  case  is  supported  by  the  declaration 
of  the  canon  as  to  the  quantum  of  interest,  that 
such  child  or  children  shall  inherit;  it  is  such 
share  as  would  have  descended  to  his,  her,  or 
their  father  or  mother,  if  such  father  or  mother 
had  survived  the  said  person  so  seised.  The 
plain  import  of  the  fifth  canon  seems  to  me  to 
be,  to  provide  that  the  children  of  a  person 
who,  if  living,  would  be  an  heir,  shall,  if  such 
person  be  dead  at  the  time  of  the  descent  cast, 
take  the  portion  which  such  person  if  living 
would  have  taken.  In  opposition  to  this  view 
of  the  case,  it  is  contended^  by  the  counsel  for 
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the  plaintiff  in  error  that  the  fifth  canon  of  de- 
scent casts  the  inheritance  directly  upon  the 
lessor  of  the  plaintiff,  and  that  he  inherits  di- 
rectly from  his  uncle,  and  not  through  his 
father,  who  was  dead  at  the  time  of  descent 
cast.  To  this  argument,  however,  it  is  a  suf- 
ficient reply,  that  the  lessor  can  take  only  by 
force  of  the  canon;  and  the  canon  admits  him 
to  take,  only  in  case  his  father  could  have  taken 
had  he  been  living.  To  remove  this  objection, 
the  counsel  for  the  plaintiff  contends  that  the 
Statute  means  only  to  define  the  consanguinity 
of  the  person  who  is  to  take,  and  that  this  con- 
sanguinity being  traced,  the  inheritance  with- 
out being  supposed  to  follow  down  the  channel 
of  blood  or  pedigree.descends  at  once  by  oper- 
ation of  the  Statute.  And  this  ground  is  fortified 
by  the  argument  that  it  is  an  absurdity  to  say 
that  the  nephew  takes  as  heir  from  his  father, 
who  was  dead  at  the  time  of  the  descent  cast,  and 
therefore  never  did  take.  Nevertheless, this  ab- 
surdity is  one  which  is  too  plainly  recognized  at 
common  law,  and  forms  a  protection  to  too 
many  estates,  to  leave  us  at  liberty  to  question 
it.  At  common  law  inheritance  is  well  under- 
stood to  descend  through  the  channel  of  blood 
or  consanguinity,  and  when  that  blood  is  cor- 
rupted by  alienage  or  infamy,  the  inheritance 
is  altogether  obstructed  or  diverted  into  a  dif- 
ferent channel.  To  sustain  the  argument  of  the 
counsel  for  the  plaintiff  then,  we  must  assume 
that  the  Statute  intends  *to  take  away  [*19 
the  plea  of  alienage,  and  to  overrule  in  this 
respect  a  principle  of  the  common  law.  That 
assumption  might  properly  be  made  if  the  stat- 
ute could  in  no  case  have  operation,  unless 
the  common  law  principle  was  overruled.  But 
such  is  not  the  case.  The  Statute  has  full  and 
complete  operation  in  all  cases  where  a  person 
having  capacity  to  take,  traces  his  inheritable 
blood  unobstructed  through  the  channel  of 
consanguinity.  In  my  mind  it  cannot  admit  of 
doubt,  therefore,  that  we  are  to  consider  the 
Statute  applicable  only  to  those  cases  in  which 
it  can  have  operation,  without  overruling  a 
principle  of  the  common  law  not  necessarily 
repealed  by  it.  Indeed,  the  same  principles  of 
construction  which  would  enable  the  lessor  of 
the  plaintiff  to  take,  notwithstanding  the  alien- 
age of  his  father  would  allow  him  to  take,  al- 
though an  alien  himself. 

It  is  contended  that  the  benignant  spirit  of 
our  laws  should  have  an  influence  in  inducing 
us  to  Construe  this  Act  against  the  operation 
of  the  plea  of  alienage.  I  think  differently;  the 
Act  of  1784  admits  the  correctness  of  all  the 
common  law  rules  of  descent,  except  those  spe- 
cially abolished,  because  it  goes  on  to  direct 
that  in  all  cases  not  particularly  provided  for 
by  this  Act,  the  common  law  shall  govern. 
Such  was  the  law  until  the  Revision  of  1830, 
and  we  are  bound  to  sustain  the  common  law 
principle  by  the  superadded  sanction  of  legis- 
lative authority. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court,  ought  to  be  af- 
firmed. 

By  Mr.  Senator  Tracy.  The  question  in 
this  case  is,  canV  citizen,  whose  father  was  an 
alien,  inherit  the  land  of  his  uncle,  a  citizen, 
who  survived  the  father? 

At  common  law  it  was  insisted  that  an  alien 
could  neither  take  nor  be  a  medium  for  trans- 
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mining  real  estate  from  and  to  natural  born 
subjects.  "  The  politic  grounds,"  as  they  are 
termed,  why  an  alien  could  not  inherit  in  En- 
gland, are  given  in  Calvin's  case,  7  Co.,  1,  and 
are  curious  as  indicating  the  genius  and  spirit 
of  the  times  when  this  illiberal  principle  was 
established.  They  are  briefly  as  follows :  1. 
The  secrets  of  the  realm  might  be  thereby  dis- 
covered. 2.  The  revenues  of  the  realm  (the 
2O*]  sinews  of  war  and  ornaments  of  *peace) 
would  be  taken  and  enjoyed  by  strangers.  3. 
It  tendeth  to  the  destruction  of  the  realm  by 
admitting  strangers  to  fortify  in  the  heart  of 
the  kingdom. 

Why  a  title  could  not  be  transmitted  to  a 
natural  born  subject,  if  his  consanguinity  with 
the  person  last  seised  was  traced  through  an 
alien,  arose  from  the  common  law  fiction  that 
all  estates  descended  from  indefinite  ancestors, 
and  had  vested  successively  in  every  person 
who  helped  to  form  the  chain  of  consanguinity 
between  the  person  claiming  and  the  person 
last  seised.  The  application  of  this  fiction  of 
the  common  law  to  defeat  natural  born  sub- 
jects of  their  inheritance,  had  originally,  it  is 
probable,  no  worthier  motive  than  that  of 
swelling  the  royal  exchequer  by  escheats  ;  but 
however  this  may  be,  it  seems  to  be  considered 
settled  law  as  early  at  least  as  the  days  of  Ld. 
Coke,  who  lays  it  down,  that  if  there  be  two 
sons  subjects,  the  father  an  alien,  and  one  of 
the  sons  be  seised  of  land  and  die,  the  other 
cannot  inherit,  because  there  is  no  inheritable 
blood  between  the  father  and  the  sons.  But 
shortly  after  a  contrary  rule  prevailed  in 
Hobby's  case,  which  contains  the  first  express 
adjudication  I  have  been  able  to  find  in  favor 
of  the  immediateness  of  the  descent  between 
brother  and  brother  ;  but  it  was  not  until  the 
final  decision  in  the  greatly  contested  and 
elaborately  argued  case  of  Collingwood  v.  Pace, 
1  Vent.,  413,  that  the  principle  is  deemed  fully 
established.  This  case,  which  is  given  in  sev- 
eral reports,  but  most  fully  by  Veutris,  and  in 
Ch.  J.  Bridgman's  judgments,  edited  by  Ban- 
nister, seems  to  be  the  first  and  the  last  in 
which  the  subject  has  been  fully  examined, 
and  is  the  fountain  from  whence  all  subsequent 
reasonings  have  been  drawn.  The  distinction 
it  establishes,  which  allows  one  brother  to  suc- 
ceed as  heir  to  another,  though  the  father  was 
an  alien,  and  does  not  allow  a  grandchild  to 
inherit  from  his  grandfather,  because  his 
father  was  an  alien,  to  say  the  least  is  very 
subtile,  and,  as  far  as  I  "can  perceive,  un- 
founded in  law  or  reason  ;  at  any  rate,  the 
reason  given,  which  is  that  in  one  case  the  de- 
scent is  mediate  and  in  the  other  immediate,  is 
more  fanciful  than  satisfactory  ;  for  admitting, 
as  urged  by  Ld.  Hale,  that  one  brother  takes 
directly  from  the  other,  and  not  by  representa- 
tion from  the  father,  yet  their  consanguinity 
21*]  *(and  it  is  in  consequence  of  consanguin- 
ity that  he  takes  at  all)  arises  not  from  one 
another  but  from  their  father,  "  which  is  the 
common  mnculum  to  both  :  and  besides,  as  is 
stated  in  the  same  case,  a  descent  from  the 
grandfather,  who  dies  in  possession,  to  the 
grandchild  (the  father  being  dead),  or  from  the 
uncle  to  the  nephew  (the  brother  being  dead), 
are  deemed  immediate  descents,  although  the 
one  is  collateral  and  the  other  lineal,  for  the 
heir  is  in  the  per  and  not  in  the  per  and  cui. 
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But  without  entering  into  the  nice  distinctions, 
originating  in  subtileties  and  productive  of 
confusion,  which  were  attempted  to  be  drawn 
in  this  case  between  the  terms  mediate  and  im- 
mediate as  regards  the  mediateness  or  immedi- 
ateness of  the  estate  or  right,  and  the  mediate- 
ness  or  immediateness  of  pedigree  or  consan- 
guinity, that  there  was  a  distinction  between  a 
descent  from  brother  to  brother,  and  a  descent 
from  grandfather  to  grandson,  or  from  uncle 
to  nephew,  where  the  father  was  an  alien,  is 
positively  decided.  How  far  the  fact,  that  the 
descent  sought  to  be  sustained  in  that  case  was 
from  brother  to  brother,  influenced  this  dis- 
tinction, and  whether,  if  it  had  happened  to  be 
a  descent  from  grandfather  to  grandson  (the 
father  being  dead),  or  from  uncle  to  nephew 
(the  brother  being  dead),  it  might  not  have 
been  ruled  so  as  to  have  sustained  the  inherit- 
ance against  the  operation  of  a  law  which 
even  at  that  early  day  was  deemed  severe  and 
unjust,  is  probable  at  this  time  as  useless  to 
speculate  on,  as  it  would  be  hopeless  to  arrive 
at  a  certain  conclusion.  It  is  enough  for  the 
present  purpose  that  the  old  rule  of  the  com- 
mon law,  that  alienism  in  either  of  the  parties 
to  a  descent,  or  in  any  intermediate  ancestor 
through  whom  the  descent  is  supposed  to  be 
made,  will  prevent  it  taking  effect ;  and  that  it 
so  remained  until  the  Statute  11  and  12  Wm. 
III. ,  appears  most  distinctly  from  the  pream- 
ble to  that  statute,  although  I  cannot  find  any 
decisions  intervening  the  case  in  Ventris  and 
the  passing  of  the  statute.  This  statute,  by  re- 
moving entirely  the  disability  produced  by  the 
alienism  of  an  intervening  ancestor,  either  lin- 
eal or  collateral,  took  away  from  the  judiciary 
of  England  all  occasion  or  motive  for  further 
ameliorating  the  harshness  of  the  common  law 
by  extending  the  principle  of  immediate  de- 
scents to  other  cases,  *which  everyone  [*22 
perceives  to  be  analogous  in  principle  to  that 
of  Collingwood  v.  Pace.  Had  it  not  been  for  this 
circumstance,  I  have  no  doubt  that  this  subtile 
distinction  would  long  ago  have  been  abolished 
by  judicial  decisions,  and  there  would  have 
been  adopted  in  place  of  it  a  liberal  principle, 
sustained  by  such  sensible  views  as  are  pre- 
sented by  Blackstone,  who,  speaking  in  refer- 
ence to  this  very  distinction,  says,  that  "  as  in 
the  case  of  common  purchasers,  the  whole  of 
the  supposed  descent  from  indefinite  ancestors 
is  but  fictitious  ;  the  law  may  as  well  suppose 
the  requisite  ancestor  as  to  suppose  the  requi- 
site descent." 

By  some  oversight,  not  very  explicable,  the 
Statute  11  and  12  Wm.  III.,  although  adopted 
by  several  of  the  States,  was  never  adopted  in 
this  until  the  last  revision  ;  and  in  consequence 
of  this  omission,  it  would  seem  that  we,  with 
institutions  and  policy  diametrically  opposed 
to  the  old  feudal  doctrine  of  alienism,  have 
been  all  the  time  subject  to  the  harsh  operation 
of  an  arbitrary  rule  established  centuries  ago, 
under  circumstances  exactly  the  reverse  of 
those  in  which  we  have  been  placed,  and  this, 
too,  without  the  advantage  we  have  possessed 
as  respects  most  other  maxims  of  by-gone  days 
— that  of  having  had  them  gradually  mollified 
and  conformed  to  the  notions  and  necessities  of 
modern  times  by  the  liberal  expositions  of  an 
enlightened  judiciary,  which  all  the  meantime 
i  has  occupied  the  benches  of  the  English  courts. 
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Under  these  circumstances,  and  in  the  absence 
of  any  authorities  in  our  own  courts,  and  in 
fact  any  in  the  courts  of  England  since  the 
case  of  Cottingwood  v.  Pace,  I  should  have  been 
inclined  to  struggle  hard  before  I  yielded  to 
the  conclusion  that  this  old  and  practically  ex- 
ploded rule  of  the  English  law  had  remained  in 
full  force  and  operation  in  this  State  ;  and  if 
this  question  were  now  open,  I  should  search 
with  diligence  and  anxiety  for  some  evidence 
to  the  contrary.  But  the  late  case  of  Jacksonv. 
Green,  in  our  Supreme  Court,  the  opinion  in 
which  has  been  adopted  and  printed  as  the 
opinion  of  the  court  in  this  case,  and  the  still 
later  case  of  Levy  v.  M'Cartee,  in  the  Supreme 
Court  of  the  United  States,  reported  6  Pet., 
102,  are  authorities  directly  to  this  point  ;  and 
23*]  although  they  perhaps  *are  not  abso- 
lutely controlling  upon  our  decision,  yet  the 
very  high  character  of  the  two  courts,  and  the 
full  examination  they  have  given  the  question, 
constrain  me  to  admit  what  otherwise  I  should 
not  without  doubt  and  reluctance,  that  the 
rule  of  the  common  law  laid  down  in  Colling  - 
wood  v.  Pace,  which  disables  a  son  of  an  alien, 
though  himself  a  subject,  from  inheriting  the 
estate  of  his  uncle,  continued  to  be  the  law  of 
this  State  (notwithstanding  the  Statute  of  11 
and  12  Wm.  III.)  up  to  and  at  the  time  of  the 
descent  cast  in  the  present  case. 

But  the  point  upon  which  the  counsel  for 
the  plaintiff  has  seemed  mainly  to  rely  is,  that 
in  this  case  the  father  having  died  before  the 
uncle,  the  inheritance  was  cast  by  virtue  of  the 
fifth  canon  of  our  Statute  of  1786  Regulating 
Descents,  directly  upon  the  plaintiff,  he  being 
at  the  time  of  the  uncle's  decease  a  citizen  ca- 
pable of  taking  real  estate.  After  a  careful  ex- 
amination of  this  Statute,  Vol.  I.  of  R.  S.  of 
1813,  p.  52,  I  can  find  nothing  to  justify  this 
conclusion.  The  object  of  this  part  of  the 
statute  was  confined  to  changing  the  common 
law  rules  of  descent,  and  it  was  not  designed, 
so  far  as  I  discover,  to  affect  any  ability  or  dis- 
ability of  inheriting.  In  this  respect  the  per- 
sonal or  consanguineous  disabilities  remained 
as  at  common  law.  The  object  of  the  fifth 
canon  in  particular  was  to  sustain  the  doctrine 
of  inheritance  per  stirpes  by  collaterals  ;  and  it 
carries  this  principle  further  than  it  is  carried 
in  the  case  of  lineal  descent,  and  further  than 
was  carried  in  the  civil  law,  from  which  the 
principle  of  it  was  copied.  See  Jackson  v. 
Thurman,  6  Johns.,  322.  It  tends  conse- 
quently, if  any  effect  is  to  be  given  to  it  in  this 
respect,  to  a  closer  application  of  the  common 
law  rule  relative  to  the  intervention  of  an  alien 
ancestor,  inasmuch  as  it  makes  the  vinculum 
between  the  ancestor  last  possessed  and  the  re- 
lation who  claims,  more  distinct  and  impor- 
tant. So,  if  at  common  law  there  might  be  a 
doubt  whether  the  descent  from  uncle  to 
nephew  (the  father  being  dead)  was  not  imme- 
diate, this  canon  seems  to  take  away  that 
doubt,  by  declaring  that  such  child  or  children 
shall  inherit  such  share  "  as  the  parent  would 
have  inherited  if  living."  thus  interposing  the 
father  as  a  stirpes  and  an  indispensable  stand- 
24*1  ard  *by  which  the  extent  or  quantity  of 
the  child's  inheritance  shall  be  measured.  And 
the  argument  pressed  by  the  plaintiff's  coun- 
sel, that  these  words  are  used  only  to  designate 
the  quantum  of  the  child's  estate,  and  are  not 


intended  to  affect  the  question  of  the  mediate- 
ness  or  immediateness  of  the  descent,  if  sound, 
has  unfortunately  no  other  effect  than  to  bring 
the  question  directly  back  to  the  common  law 
rule  that  governs  it,  and  the  disability  to  in- 
herit through  an  alien  father  recurs  with  its 
original  force.  The  reply  attempted,  that  the 
Statute  establishes  the  relation  between  the 
uncle  and  the  nephew,  and  therefore  gives  the 
estate  directly  from  the  one  to  the  other,  with- 
out regard  to  the  alien  disability  of  the  inter- 
vening ancestor,  proves  too  much,  as  by  the 
same  reasoning  the  inheritance  must  go  to  the 
nephew,  though  he  were  himself  an  alien  ;  for 
there  are  no  express  words  in  the  Statute  to  ex- 
clude aliens  from  taking,  and  we  might  as 
easily  infer  that  it  cured  the  alien  disability  to 
receive,  as  that  of  being  the  medium  through 
which  the  estate  was  transmitted.  Indeed,  I 
can  find  nothing  in  these  canons  to  justify  an 
opinion  that  they  change  or  in  any  way  affect 
the  rule  of  the  common  law,  which  otherwise 
would  govern  the  present  case  and,  therefore, 
am  for  affirming  the  judgment  of  the  Supreme 
Court. 

It  being  the  unanimous  opinion  of  the  Court 
that  the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed,  it  was  accordingly  affirmed. 

Cited  in— 21  Wend.,  130 ;  2  Hill,  71 :  3  Hill,  84  ;  3 
Barb.  Ch.,  446 ;  1  Sandf .  Ch.,  637 ;  3  N.Y.,  414 ;  5  N. Y... 
274 ;  3  Sandf.,  81 ;  3  Leg.  Obs.,  237 ;  7  Leg.  Obs.,  194. 
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THE  CANAL  COMMISSIONERS  OF  THE 
STATE  OF  NEW  YORK. 

Practice — Alternative  Mandamus — W7tat  must 
be  Set  Out— Title  of  Relator  to  Belief  Asked 
must  be  Ckarly  Stated  in  the  Writ  Itself— Re- 
turn mu*t  Deny  Facts  Stated  or  Avoid  Them — 
Defective  Return —  Waiver  of  Objections  to  De- 
fects in  Form. 

In  an  alternative  mandamus,  the  relator  sets  forth 
his  title,  or  the  facts  upon  which  he  relies  for  the  re- 
lief sought,  and  by  it  the  defendant  is  required  to  do 
the  particular  act  asked  for,  or  to  show  cause. 

The  title  of  the  relator  to  the  relief  asked  must  be 
clearly  and  distinctly  stated  in  the  alternative  man- 
damns,  so  that  the  facts  alleged  may  be  admitted  or 
traversed:  it  is  not  enough  to  refer  in  the  writ  to  the 
affidavits  and  other  papers  on  file,  on  which  the  or- 
der for  the  mandamus  was  made:  such  reference  is 
allowable  to  show  the  amount  of  a  sum  of  money 
claimed,  but  not  the  right  of  the  relator  thereto. 

If  the  writ  is  def  ective,either  in  form  or  substance, 
the  defendant  may  move  to  quash  it. 

In  a  return  to  such  writ,  the  defendant  must  eith- 
er deny  the  facts  stated  in  the  writ,  or  show  other 
facts  sufficient  to  defeat  the  relator's  claim. 

A  return  to  an  alternative  mandamus,  setting  forth 
or  referring  to  matters  of  evidence  from  which  cer- 
tain facts  may  be  inferred,  instead  of  positively  and 
distinctly  alleging  the  facts  relied  upon  in  answer 
to  the  mandamus,  is  bad,  and  may  be  demurred  to. 

At  any  time  after  a  return  and  before  a  peremp- 
tory mandamus  is  awarded,  the  defendant  may  ob- 
ject a  want  of  sufficient  title  in  the  relator  to  the  re- 
lief sought,  or  show  any  other  defect  in  substance; 
though,  it  seems,  that  after  a  return,  advantage  can- 
not be  taken  of  defects  in  form. 

Citations— 2  Wend.,  265;  1  R.  S.,  235,  sec.  97;  7  East. 
245, 345;  4  Cow.,  73;  Batty,  «28;  5  T.  H.,  74;  Holt,  438: 
5  Burr.,  2740,  2742;  3  Barn.  &  Aid.,  221;  Stat.  9  Ann, 
ch.  20;  1  Evans,  Stat.,  176:  3  Bl.  Com.,  265;  6  Mod.,  310. 

T?  RROR  from  the  Supreme  Court.  The  Canal 
Jj  Board  of  this  State,  Mar.  3,  1828,  adopted 
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a  resolution  or  made  an  order  for  an  extra  al- 
lowance to  N.  Allen  &  Co.,  contractors  on  the 
Oswego  Canal,  in  addition  to  the  contract  price 
agreed  to  be  paid  to  them  for  building  certain 
locks,  etc.,  in  the  construction  of  a  part  of  that 
-canal.  The  resolution  was  in  these  words:  "Re- 
solved, that  there  be  allowed  to  Nathaniel  Al- 
len &  Co.,  on  their  contract  to  build  locks, 
aqueduct  and  dam  on  the  Oswego  Canal,  the 
sum  of  eight  thousand  five  hundred  dollars 
over  and  above  the  contract  price,  and  that  the 
same  be  paid  by  the  Canal  Commissioners." 
Two  of  the  firm  of  Allen  &  Co.,  exhibited  to 
the  Commercial  Bank  a  copy  of  the  above 
resolution,  certified  by  the  clerk  of  the  Ca- 
nal Board,  and  applied  to  the  Bank  to  have 
the  same  discounted  or  cashed.  The  Bank 
caused  inquiries  to  be  made  of  the  Comptroller 
of  the  State  at  what  time  the  Canal  Commis- 
26*]  sioners  *would  be  in  funds  for  the  pay- 
ment of  the  above  sum ;  to  which  the  Comp- 
troller returned  a  written  answer  under  date  of 
Apr.  9,  directed  to  Allen,  one  of  the  contract- 
ors, in  these  words:  "In  reply  to  your  ques- 
tion when  Mr.  Seymour  will  be  furnished  with 
funds  to  pay  the  extra  allowance  on  the  Oswe- 
go  Canal,  I  have  to  state,  that  if  the  loan  ad- 
vertised on  the  17th  should  be  taken,  as  I  be- 
lieve it  will,  there  will  be  funds  at  his  com- 
mand belonging  to  the  Oswego  Canal  after  the 
21st  inst."  On  the  receipt  of  this  answer,  the 
Bank,  Apr.  9,  advanced  to  N.  Allen  &  Co.  the 
sum  of  $8,500,  deducting  the  usual  discount, 
and  took  from  them  an  assignment  and  order 
on  the  copy  resolution,  directed  to  H.Seymour, 
Esq.,  one  of  the  Commissioners,  requesting 
him  to  pay  the  amount  of  the  extra  allowance 
to  the  cashier  of  the  Bank,  and  within  a  day 
or  two  thereafter  notice  of  such  transfer  was 
given  to  Mr.  Seymour,  the  Canal  Commission- 
er. Apr.  21,  1828,  Mr.  Seymour  apprised  the 
Bank  that  the  money  ordered  by  the  Canal 
Board  to  be  paid  to  Allen  &  Co.  was  not  pay- 
able until  the  whole  work  undertaken  by  them 
should  be  completed,  and  a  final  adjustment  of 
their  accounts  made.  Mar.  21,  1829,  Mr.  Sey- 
mour paid  to  the  Bank  $6,911. 87  which  was  in- 
dorsed on  the  transfer  holden  by  the  Bank, 
leaving  $1.588.13,  the  balance  of  the  sum  of 
$8,500,  unpaid.  In  Aug.,  1829,  the  Bank  ap- 
plied to  the  Supreme  Court  for  a  mandamus, 
directing  the  Canal  Commissioners  to  pay  to 
them  the  above  balance;  which  application 
was  founded  on  an  affidavit  of  the  cashier  of 
the  Bank,  setting  forth  the  above  facts,  and 
stating  in  addition,  that  Mar.  17,  1829,  the  Ca- 
nal Board  made  an  order  that  the  sum  of  $1 ,500 
be  paid  to  one  James  Weed,  out  of  the  sum 
due  to  N.  Allen  &  Co.  for  extra  allowances 
made  to  them  under  their  contract  to  construct 
locks  and  dams  upon  the  Oswego  Canal;  re- 
citing in  the  order  that  such  sum  was  allowed 
to  Weed  for  work  done  by  him  as  a  sub-con- 
tractor, he  having  performed  the  work  and  suf- 
fered the  injury.  The  affidavit  further  stated 
that  the  said  sum  of  $1,500  still  remained  in  the 
hands  or  under  the  control  of  Mr.  Seymour. 
'The  motion  was  further  grounded  on  an  affi- 
davit of  one  of  the  firm  of  Allen  &  Co.,  stat- 
ing the  circumstances  respecting  the  claim  of 
27*]  Weed,  and  denying  his  right  *to  any  ex- 
tra allowance.  It  further  appeared  that  the 
claim  of  Weed  was  investigated  by  the  Canal 
WEND.  10. 


Board  previous  to  the  order  being  made  in  his 
favor,  and  that  his  right  was  contested  before 
the  Board  by  Allen  &  Co.  The  Supreme  Court 
ordered  an  alternative  mandamus,  which  was 
accordingly  issued  in  these  words:  "The  peo- 
ple, etc.,  to  Stephen  Van  Rensselaer,  Samuel 
Young,  Henry  Seymour  and  William  C.Bouck, 
Canal  Commissioners  of  the  State  of  New 
York,  greeting:  Whereas  the  President,  Di- 
rectors and  Company  of  the  Commercial  Bank 
of  Albany  have  made  complaint  to  us  touch- 
ing the  matters  hereinafter  contained;  and  we 
being  willing  that  due  and  speedy  justice  should 
be  done  in  the  premises,  do  command  you  by 
firmly  enjoining  you  to  pay  the  said  President, 
etc. ,  the  balance  with  the  interest  of  the  sum 
of  $8,500,  ordered  by  the  Canal  Board  on  the 
third  day  of  March,  1828.  to  be  paid  by  the 
Canal  Commissioners  to  N.  Allen  &  Co.  on 
their  contract  to  build  locks,  aqueduct  and 
dam  on  the  Oswego  Canal  over  and  above  the 
contract  price,  deducting  therefrom  the  sum 
of  $6,911.87,  paid  by  H.  S.  one  of  the  Canal 
Commissioners,  to  the  Bank,  on  the  21st  March, 
1829,  according  to  the  order  and  certificate  of 
the  Canal  Board  and  assignment  to  the  Bank 
mentioned  in  the  affidavits  on  file  in  our  Su- 
preme Court  of  Judicature,  or  signify  to  us 
the  cause  to  the  contrary  thereof,"  etc.  To 
this  writ  the  Canal  Commissioners  made  a  re- 
turn that  in  1825  Allen  &  Co.,  entered  into  a 
contract  for  the  construction  of  extensive  por- 
tions of  the  Oswego  Canal ;  that  in  the  progress 
of  the  work  it  was  found  that  there  were  un- 
foreseen difficulties  in  the  way  of  its  comple- 
tion, and  such  as  under  the  existing  laws  of 
the  State  would  authorize  the  Canal  Board  to 
make  Allen  &  Co.  allowances  over  and  above 
the  contract  prices:  that  in  the  winter  of  1828 
Allen  <fe  Co.,  although  their  contract  had  not 
been  completed,  applied  to  the  Canal  Board  to 
make  extra  allowances  on  account  of  the  work 
done  and  to  be  done  under  the  contract,  and 
that  the  Canal  Board,  to  encourage  the  con- 
tractors to  proceed  with  the  work,  and  to  in- 
sure its  final  completion,  proceeded  to  estimate 
the  amount  of  extra  work  that  had  then  been 
done,  and  such  extra  work  as  then  remained  to 
be  done, so  far  as  the  same  could  be  ascertained, 
*and  settled  the  amount  on  both  ac-  [*28 
counts  at  the  sum  of  $8,500,  and  adopted  the 
resolution  of  Mar.  3, 1828,  set  forth  in  the  writ 
of  alternative  mandamus;  that  the  resolution 
was  passed  and  the  extra  allowance  made,upon 
the  understanding  that  the  money  was  not  to 
be  paid  unless  the  contractors  should  complete 
the  work,  or  the  Canal  Commissioners  should, 
in  their  discretion,  think  proper  to  make  ad- 
vances in  the  progress  of  the  work,  more  effect- 
ually to  insure  its  final  completion;  and  that  it 
was  never  intended  to  give  Allen  &  Co.  or  their 
assigns  any  right  or  title  to  the  extra  allowance 
until  the  contract  should  have  been  fulfilled. 
The  Canal  Commissioners  admit  that  they  had 
notice  of  the  advance  of  the  $8,500  by  the  re- 
lators  to  Allen  &  Co. ,  and  of  the  transfer  of 
the  claim  to  the  Bank;  that  they  were  willing 
to  pay  the  Bank  according  to  the  terms  of  the 
appropriation  made  as  above  stated,  but  be- 
lieving that  the  contract  would  not  be  com- 
pleted if  the  money  should  be  paid  in  advance, 
they  refused  paying  it  in  any  other  way  than 
upon  the  completion  of  the  work,  or  from  time 
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to  time,  as  it  should  advance,  and  in  such  man- 
ner as  would  best  tend  to  insure  a  fulfillment 
of  the  contract.  They  then  state  that  Allen  & 
Co.  neglected  to  prosecute  the  work  with  dili- 
gence, and  in  Aug.,  1828,  wholly  abandoned 
it,  leaving  a  large  amount  of  work  undone. 
That  the  Canal  Commissioners  thereupon  em- 
ployed workmen  and  proceeded  to  finish  the 
work  contracted  to  be  done  by  Allen  &  Co., and 
in  so  doing  expended  the  sum  of  $8,338.38. 
They  further  state  that  in  the  spring  of  1829 
they  proceeded  finally  to  settle  the  contract 
with  Allen  &  Co. ;  that  they  made  a  further 
extra  allowance  of  $4,561.51,  including  $1,500 
directed  to  be  paid  to  James  Weed,  a  sub-con- 
tractor under  Allen  &  Co.  and  that  on  stating 
the  account  by  charging  the  State  with  the  ex- 
pense of  the  whole  work  at  the  contract  price 
(including  the  work  done  by  the  Canal  Com- 
missioners after  the  abandonment  of  the  job  by 
Allen  &  Co.),  and  with  the  two  extra  allow- 
ances made,  and  deducting-  1.  Payments  made 
to  Allen  &  Co.  2.  The  amount  expended  by 
the  Canal  Commissioners;  and  3.  The  allow- 
ance to  Weed,  a  balance  of  $6,911.87,  was  as- 
certained to  be  equitably  due  to  Allen  &  Co., 
which  they,  the  Canal  Commissioners,  paid  to 
29*]  the  Commercial  Bank.  They  *f  urther 
state  that  the  sum  of  $1,500  directed  to  be  paid 
to  Weed  was  directed  to  be  so  paid  because 
Weed  had  done  the  work  and  sustained  the  loss 
for  which  so  much  of  the  said  extra  allowances 
were  made,  and  that  he  was  justly  and  equi- 
tably entitled  to  receive  the  same;  that  such 
sum  remains  in  their  hands,  and  that  they  are 
ready  and  willing  to  pay  it  to  such  person  or 
persons  as  are  justly  entitled  to  receive  it.  The 
Commissioners  conclude  their  return  by  pray- 
ing leave  to  refer  themselves  to  the  affidavit  of 
Henry  Seymour,  one  of  the  Canal  Commission- 
ers, the  affidavits  of  John  Wood  and  James 
Weed,  and  to  a  certified  copy  of  the  proceed- 
ings of  the  Canal  Board  in  relation  to  the  claim 
of  James  Weed  and  their  order  of  allowance 
of  extra  compensation  in  reference  thereto  (all 
of  which  were  attached  to  the  return),  and  they 
prayed  that  the  same  might  be  taken  and  re- 
ceived as  a  part  of  their  return. 

To  this  return  the  relators  demurred,  and 
after  argument  the  Supreme  Court  gave  judg- 
ment for  the  defendants,  deciding  that  inas- 
much as  the  extra  allowance  of  Mar.,  1828, 
was  made  as  well  for  extra  work  to  be  done  as 
for  that  already  performed,  and  Allen  &  Co. 
having  subsequently  abandoned  the  work  in  an 
unfinished  state,  and  the  Canal  Commissioners 
having  been  obliged  to  expend  a  large  sum  of 
money  over  and  above  the  contract  price  for 
its  completion,  they  were  authorized  to  retain 
such  portion  of  the  extra  allowance  as  they 
deemed  just,  and  also  to  give  to  a  sub-con  tract- 
or out  of  such  allowance  such  portion  thereof 
as  they  deemed  him  equitably  entitled  to, 
especially  as  it  was  doubtful  whether  the  extra 
allowance  thus  awarded  to  the  sub-contractor 
might  not  with  propriety  be  considered  as  a 
portion  of  the  second  sum  awarded  as  an  extra 
allowance  in  the  case.  That,  from  the  nature 
of  the  claim  transferred,  the  relators  had  no 
other  or  better  rights  than  Allen  &  Co.,  their 
assignors,  and  that,  consequently,  the  defend- 
ants were  entitled  to  judgment.  The  relators 
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sued  out  a  writ  of  error.  The  cause  in  this  court 
was  argued  by, 

Messrs.  L.  H.  Palmer  and  D.  Cady,  for 
the  plaintiffs  in  error. 

Messrs.  B.  F.  Butler  and  Greene  C.Bron- 
son,  Atty-Oen.,  for  the  defendants  in  error. 

*The  following  opinion  was  delivered  [*3O 
by  the  Chancellor : 

An  objection  was  raised  on  the  argument  of 
this  cause,  to  the  affidavits  and  other  papers  of 
the  relators  on  which  the  order  for  the  man- 
damus was  granted,  as  forming  no  part  of  the 
record  in  the  court  below.  On  the  suggestion 
of  one  of  the  members  of  this  court,  and  to  pre- 
vent delay,  the  counsel  for  the  defendants  in 
error  consented  to  waive  the  objection  that 
those  affidavits  were  not  in  fact  incorporated 
into  the  record,  reserving,  however,  the  right 
to  insist  that  they  could  not  legally  have  been 
made  a  part  of  the  record,  and  that  the  record 
was  properly  made  up  without  incorporating 
them  therein.  On  a  careful  examination  of 
this  question,  I  am  satisfied  these  affidavits, 
etc.,  formed  no  part  of  the  record,  and  could 
not  legally  have  been  taken  into  consideration 
by  the  Supreme  Court  in  deciding  this  demur- 
rer to  the  return  of  the  defendants  to  the  per- 
emptory mandamus.  We  must,  therefore,  lay 
them  entirely  out  of  the  question  here. 

Some  difficulty  has  occasionally  arisen  from 
confounding  an  alternative  mandamus  with  an 
order  to  show  cause  in  the  nature  of  an  alter- 
native mandamus.  Such  a  mistake  arose  in 
the  case  of  People  v.  Del.  C.  P.,  2  Wend.,  255. 
The  modern  practice  is  not  to  award  a  man- 
damus in  the  first  instance;  but  to  grant  an  or- 
der to  show  cause  why  a  mandamus  should  not 
issue.  In  such  cases  the  question  is  discussed 
upon  the  original  papers  on  which  the  order 
was  obtained  and  upon  the  opposing  affidavits. 
If  there  is  no  dispute  about  the  facts,  and 
neither  party  wishes  the  case  to  be  put  in  a  situ- 
ation to  enable  him  to  review  the  decision  upon 
a  writ  of  error,  the  court  denies  the  applica- 
tion, or  may  award  a  peremptory  mandamus 
in  the  first  instance  ;  in  which  case  no  formal 
judgment  is  given,  and  no  record  is  made  up  in 
the  Supreme  Court.  A  writ  of  error  is,  by  stat- 
ute, given  upon  a  decision  of  that  kind  in  the 
particular  case  of  a  contest  between  the  Slate 
and  individuals  relative  to  water  privileges  on 
the  canal.  1  R.  S.,  235,  sec.  97.  In  other  cases, 
however,  if  the  facts  on  which  the  claim  of  the 
relator  depends  are  in  dispute,  or  the  parties 
wish  to  bring  the  case  before  the  court  of  der- 
nier resort,  the  Supreme  Court  awards  an  alter- 
native mandamus,  in  which  writ  the  relator 
sets  forth  *his  title,  or  the  facts  on  which  [*3 1 
he  claims  a  right  to  the  relief  sought  by  his  ap- 
plication, and  the  defendant  is  required  to  do 
the  particular  act,  or  show  why  he  has  not 
done  it.  If  the  writ  is  defective,  either  in  form 
or  substance,  the  defendant  may  move  to  quash 
it.  King  v.  Bishop  of  Oxford,  7  East,  345;  People 
v.  Judges  ofWestchester,  4  Cow.,  73.  If  the  writ 
is  not  quashed,  the  defendant  must  make  a  re- 
turn thereto,  unless  he  thinks  proper  to  put  an 
end  to  the  controversy  by  doing  the  act  re- 

auired.     If  he  makes  a  return  he  must  either 
eny  the  facts  stated  in  the  writ  on  which  the 
claim  of  the  relator  is  founded,  or  must  state 
other  facts,  sufficient  in  law  to  defeat  the  re- 
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lator's  claim.  Bex  v.  Corp.  of  Dublin,  Batty, 
628.  In  the  case  of  King  v.  Mayor  of  York,  5 
T.  R.,  74,  Ld.  Kenyon  and  J.  Buller  said  it 
was  too  late  to  take  any  objection  to  ihe  writ, 
after  a  return  thereto.  But  in  this  they  were 
clearly  wrong,  if  they  intended  to  apply  their 
remarks  to  defects  of  substance.  All  the  au- 
thorities, both  before  and  since  that  decision, 
show  that  any  defect  in  substance  in  the  writ, 
as  a  want  of  sufficient  title  in  the  relator  to  the 
relief  sought,  may  be  taken  advantage  of  at  any 
time  before  the  peremptory  mandamus  is 
awarded.  In  the  case  of  King  v.  City  of  Ches- 
ter, Holt,  488,  the  court  considered  the  return 
insufficient  and  contradictory ;  but  they  quashed 
the  writ  because  that  was  bad  also.  In  Rex  v. 
Coll.  of  Physicians,  5  Burr.,  2740,  after  a  return 
had  been  made  to  the  writ,  the  mandamus  was 
quashed  because  the  foundation  of  the  relator's 
claim,  or  private  statute,  was  not  sufficiently 
set  forth  therein.  The  relators  in  that  case 
afterwards  applied  for  and  obtained  another 
writ  in  which  the  foundation  of  their  claim 
was  stated  in  extenso,  and  upon  a  return  to  this 
last  writ  the  case  was  finally  decided.  So  in 
the  recent  case  of  King  v.  Margate  Pier  Co.,  3 
Barn.  &  Aid.,  221,  the  counsel  for  the  relator 
admitted  that  the  relator's  title  was  not  set  out 
with  sufficient  certainty  in  the  writ,  but  as  a 
return  thereto  had  been  made  he  insisted  that 
the  objection  came  too  late.  He  relied  also 
upon  the  authority  of  King  v.  Mayor  of  York, 
to  sustain  that  position.  But  Abbot,  Ch.  J., 
32*]  decided  it  was  not  too  *late  to  take  an 
objection  to  the  writ;  that  if  the  material  facts 
on  which  the  relator  founded  his  claim  were 
not  stated  in  the  writ  it  would  deprive  the  de- 
fendant of  the  power  of  traversing  them  ;  for 
the  defendants  were  only  to  answer  what  was 
alleged  in  the  writ. 

Previous  to  the  Statute  of  9  Ann,  ch.  20,  for 
rendering  proceedings  on  writs  of  mandamus 
etc.,  more  effectual,  1  Evans,  Stat.,  176,  the 
defendant  was  holden  to  great  strictness  in  his 
return  to  the  writ,  as  the  relator  had  no  remedy 
but  by  a  suit  for  a  false  return.  Such  is  now 
the  law  in  England  in  cases  not  coming  within 
the  statute.  Our  statute  is  general,  and  gives 
the  same  remedy,  by  traverse,  plea,  or  demur- 
rer to  the  return  to  an  alternative  mandamus, 
in  all  cases.  After  the  passing  of  the  Statute 
of  Ann,  the  proceedings  in  cases  coming  within 
its  provisions  assumed  the  form  of  ordinary 
suits.  The  mandamus  set  out  the  grounds  of 
the  claim  of  the  relator  to  the  relief  sought, 
and  answered  to  the  declaration  in  other  suits. 
To  this  the  defendant  made  a  return,  either 
traversing  the  facts  there  stated,  or  admitting 
those  facts  and  setting  up  new  matter  in  avoid- 
ance. To  the  return  the  relator  either  de- 
murred, took  issue  thereon,  or  pleaded  other 
matters  in  answer,  as  in  ordinary  suits.  3  Bl. 
Com.,  265. 

The  return  to  the  alternative  mandamus  in 
this  case  is  objectionable,  in  form  at  least,  in 
not  charging  facts  positively  and  distinctly;  in 
this  respect  it  is  very  informal  and  defective  ; 
instead  of  stating  facts,  the  return  merely  sets 
out  or  refers  to  matters  of  evidence  from  which 
those  facts  are  inferred.  This  is  contrary  to 
every  principle  of  good  pleading  and  if  the  writ 
in  this  case  had  shown  a  valid  title  in  the  re- 
lators, I  should  think  the  demurrer  to  the  re- 
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turn  well  taken.  But  here  another  well  settled 
principle  of  pleading  applies  to  the  case  under 
consideration.  Although  the  particular  plead- 
ing demurred  to  is  bad,  either  in  form  or  sub- 
stance, yet  if  some  previous  pleading  is  defect- 
ive in  substance,  judgment  must  be  given 
against  the  party  who  has  committed  the  first 
fault.  Upon  referring  to  the  mandamus,  as  set 
out  in  the  record,  it  shows  no  right  in  the  re- 
lators whatever  to  the  money  which  the  writ 
commands  these  defendants  to  pay.  Perhaps 
it  was  sufficient  in  this  case,  in  the  writ,  to  re- 
fer to  the  order  and  assignment  *annexed  [*33 
to  the  affidavits  on  file,  to  ascertain  what  the 
defendants  were  required  to  pay;  but  the  facts 
showing  why  they  ought  to  pay  that  sum, 
should  appear  in  the  writ.clearly  and  distinctly; 
so  that  the  facts  there  alleged  might  be  admit 
ted,  or  traversed.  6  Mod.,  310;  7  East.  345;  5 
Burr.,  2742.  It  may  sometimes  be  allowable 
to  refer  to  extrinsic  facts  to  ascertain  precisely 
what  is  claimed  in  a  suit;  but  the  reasons  why 
it  is  claimed  must  always  appear  upon  the  rec- 
ord, to  enable  the  court  to  judge  of  their  valid- 
ity. As  the  mandamus  was  defective  in  sub- 
stance, I  am  satisfied  that  judgment  was  prop- 
erly given  for  the  defendants  on  the  demurrer 
to  the  return. 

The  defendants  in  error  have,  however,  ex- 
pressed a  willingness  to  waive  all  questions  of 
mere  form,  and  to  have  this  cause  decided  on 
its  merits,  provided  they  are  not  to  be  met  with 
formal  objections  on  the  other  side  ;  I  shall, 
therefore,  proceed  to  consider  the  case  upon 
its  merits,  on  the  facts  as  they  appear  from  the 
affidavits  and  papers,  upon  both  sides,  and  as 
upon  an  order  to  show  cause  why  a  mandamus 
should  not  be  granted.  It  was  in  this  manner, 
as  I  understand  from  the  opinion  annexed  to 
the  case,  that  the  cause  was  examined  and  de- 
cided in  the  Supreme  Court. 

The  Chancellor  then  proceeded  to  examine 
the  case  on  its  merits,  and  came  to  the  conclu- 
sion that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed  ;  and  the  court  being  unan- 
imously of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed,  it  was  ac- 
cordingly affirmed. 

Distinguished— 21  Wend.,  22. 
Followed— 53  N.  Y.,  138. 


613 :  32  Barb.,  478  ;  35  Barb.,  110 ;  3  How.  Pr.,  31,  32 : 
7  How.  Pr.,^1 :  41  How.  Pr.,  166 ;  14  Abb.  Pr..  23 :  14 
Wall,  166 ;«  N.  J.  L.,  521 ;  61  Ind.,  84 :  93  111.,  134 ;  27 
Cal.,  B72,  884. 


*!N  THE  MATTER  OP  ISAAC  NEGUS,  [*34r 
JR.,  an  Absconding  Debtor. 

Practice— Statute  Relative  to  Absconding  Debtors 
—  Writ  of  Error—  When  it  Does  not  Lie. 

A  writ  of  error  does  not  He  upon  the  refusal  of  the 
Supreme  Court  to  set  aside  the  decision  of  trustees 
under  the  Statute  Relative  to  Absconding  Debtors, 
upon  an  allegation  of  error  in  the  adjustment  of 
the  demands  due  the  creditors  of  the  absconding- 
debtor. 

Citations— 2  R.  S.,  13,  sec.  68;  46,  sees.  27.  28:  49, 
sec.  46  ;  544,  sec,  19;  591.  sec.  1 ;  598,  sec.  40 ;  602,  sec. 
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67:  17  Johns.,  484;  14  Johns.,  76;  9  Johns.,  287;  2 
Salk..  504 ;  1  R.  L.,  1813,  p.  133 ;  6  Johns.,  401,  402,  467; 
13  Johns.,  31,  51, 55, 63,  65. 

"YTEGUS  having  applied  to  the  Supreme  Court 
ii  to  set  aside  the  decision  of  the  trustees  ap- 
pointed in  the  matter  of  the  proceeding  against 
him,  in  respect  to  the  amount  awarded  by  the 
trustees  to  the  attaching  creditor,  and  the  court 
after  hearing  the  parties,  having  denied  his  ap- 
plication, see  7  Wend.,  499,  etc..  sued  out  a 
writ  of  error  to  remove  the  proceedings  into  the 
Court  for  the  Correction  of  Errors.  The  writ 
was  returned  and  filed  Apr.  14,  1822  ;  accom- 
panying the  writ  was  a  schedule  containing  the 
affidavits  and  documents  presented  to  the  Su- 
preme Court  at  the  time  of  the  application,  but 
the  rule  or  order  of  the  court  denying  the  mo- 
tion was  not  returned.  Apr.  23,  the  attorney 
for  Negus,  without  observing  the  omission, 
filed  an  assignment  of  errors,  and  on  the  next 
day  the  attorney  for  the  creditor  filed  a  joinder 
in  error.  The  attorney  for  Negus  now  asked 
permission  to  withdraw  the  assignment  and  to 
issue  a  certiorari  to  bring  up  the  rule  or  order 
of  the  Supreme  Court,  which  had  been  omitted 
to  be  returned.  At  the  same  time  a  cross  mo- 
tion was  made  by  the  attorney  for  the  creditor, 
that  the  writ  of  error  be  quashed  or  dismissed 
upon  the  ground  that  no  writ  of  error  will  lie 
upon  the  matters  contained  in  the  return.  The 
motions  were  brought  on  upon  notices  duly 
given. 

Mr.  J.  L.  Wendell  asked  leave  to  with- 
draw the  assignment  of  errors,  etc. 

Messrs.  A.  Taber  and  B.  F.  Butler  moved 
that  the  writ  of  error  be  quashed.  They  in- 
sisted that  the  determination  of  the  Supreme 
Court  upon  the  appeal  from  the  decision  of  the 
trustees  was  not  the  subject  of  review  by  this 
court ;  that  it  is  a  well  settled  principle,  that, 
when  a  court  of  record  acts  in  a  summary  man- 
35*]  ner,  *or  in  a  new  course  different  from 
the  common  law,  a  writ  of  error  does  not  lie.  1 
Salk.,263;lLd.Raym.,213,252,454;Carth.,494; 
Com.,  80.  They  contended  that  the  determina- 
tion of  the  Supreme  Court  in  this  case  was  in 
the  nature  of  an  interlocutory  order  ;  that  no 
judgment  had  been  rendered  by  that  court,  and 
no  record  made  of  the  proceedings  there  ;  that 
at  most,  the  determination  complained  of  was  a 
rule  or  order  of  the  court, which,  until  enrolled, 
could  not  be  considered  as  a  record,  and  could 
not  be  brought  up  by  writ  of  error,  6  Taunt., 
17;  9  Johns.,  287;  that  decisions  on.  summary 
applications  cannot  be  thrown  into  the  shape 
of  a  record  and  become  the  subject  of  review 
in  any  other  court,  14  Johns.,  76;  that  a  writ  of 
error  will  not  lie  for  the  refusal  of  a  court  to 
set  aside  an  execution,  although  the  motion  in- 
volves the  rights  of  the  parties;  and  where  such 
a  motion  was  made  and  denied,  and  a  writ  of 
error  subsequently  sued  out,  it  was  said  by 
C'/ianceUor  Kent  that  the  rule  or  order  of  the 
Supreme  Court  denying  the  motion  was  not  a 
judgment  within  the  meaning  of  the  Constitu- 
tion or  of  the  statute  organizing  the  Court  for 
the  Correction  of  Errors;  it  was  only  a  decision 
upon  a  collateral  or  interlocutory  point,  and 
could  not  be  distinguished  from  a  variety  of 
other  special  motions  and  orders  made  in  the 
progress  of  a  suit,  and  which  he  said  had  never 
been  deemed  the  foundation  of  a  writ  of  error. 
Brooks  v.  Hunt,  17  Johns. ,  486.  At  all  events, 


a  record  should  have  been  made  up  and  filed 
in  the  court  below.  In  the  case  of  Tates  v. 
People,  6  Johns.,  402,  which  was  a  writ  of  error 
upon  th»  refusal  of  the  Supreme  Court  to  allow 
a  habeas  corpus,  a  record  was  made  up;  and  so, 
also,  in  the  case  of  Clason  v.  8hotwett,12  Johns., 
31,  where  re-restitution  was  awarded  by  the 
Supreme  Court  in  the  case  of  an  indictment 
for  forcible  entry  and  detainer,  on  affidavits 
without  a  return  to  a  certiorari,  the  proceedings 
were  reduced  to  the  form  of  a  record.  The 
rules  of  court  and  the  statutes  regulating  pro- 
ceedings upon  writs  of  error  uniformly  eon- 
template  a  record  to  exist,  directing  a  tran- 
script of  the  record  to  be  made,  etc.  2  R.  S., 
598,  sec.  42,  Id.,  618,  sec.  34.  Again;  the 
plaintiff  in  error  might  have  presented  his  case 
in  the  form  of  a  record,  had  he  sued  out  a  cer- 
tiorari to  the  trustees,  which  he  might  have 
done,  2  Cai.,  181  ;  *6  Wend.,  278,  in-  [*36 
stead  of  applying  to  the  Supreme  Court  direct 
on  motion.  They  further  insisted  that  where  a 
new  jurisdiction  is  created,  not  proceeding  ac- 
cording to  the  course  of  the  common  law,  or 
when  powers  are  conferred  upon  a  court  of 
record  authorizing  proceedings  summarily  in 
a  course  different  from  the  common  law,  a  writ 
of  error  will  not  lie  to  review  the  determina- 
tion had,  unless  a  record  is  authorized  to  be 
made-up  or  a  writ  of  error  expressly  given ;  and 
where  a  writ  of  error  is  given  in  a  particular 
case  in  such  summary  proceedings,  the  legal 
intendment  is  that  it  will  not  lie  in  any  other 
case  in  respect  to  such  proceedings;  and  they 
argued  that  inasmuch  as  a  writ  of  error  was 
given  by  statute  where  an  absconding  debtor 
or  his  creditor  presents  a  petition  to  procure 
the  discharge  of  a  warrant  issued  against  such 
debtor,  and  a  determination  is  had  upon  such 
petition  in  the  Supreme  Court,  2  R.  S.,  602, 
sec.  67,  the  presumption  was  that  the  Legisla- 
ture did  not  intend  it  should  lie  in  any  other, 
or  provision  would  have  been  made  on  the 
subject. 

Mr.  I.  L.  Wendell,  for  plaintiff  in  error. 
The  writ  of  error  ought  not  to  be  quashed. 
The  determination  of  the  Supreme  Court,  upon 
the  application  of  the  debtor  to  set  aside  the  de- 
cision of  the  trustees,  was  a  final  determination 
upon  the  rights  of  the  parties,  and  as  such  is 
as  much  the  subject  of  review  as  the  judgment 
of  that  court  in  an  action  pending  therein.  It 
is  the  privilege  of  a  citizen  in  every  case  to  ap- 
peal from  the  decision  of  any  tribunal  finally 
passing  upon  his  rights  to  the  court  of  the  last 
resort, and  that  whether  the  determination  com- 
plained of  as  erroneous  be  a  formal  judgment 
or  an  adjudication  in  the  nature  of  a  judgment. 
In  the  case  of  Tates  v.  People,  6  Johns.,  3<37, 
etc.,  which  was  a  writ  of  error  to  the  Supreme 
Court  for  refusing  to  allow  a  habeas  corpus, this 

Erinciple  was  fully  settled.  In  that  case  Gh.  J. , 
pencer  goes  into  a  full  examination  of  the 
cases,  and  comes  to  the  conclusion  that  there 
is  no  rule  existing  at  the  common  law  that  a 
writ  of  error  will  lie  only  in  cases  where  the 
judgment  is  technically  idea  consideratum  est; 
but  whether  it  be  so  or  not,  he  contended  that 
the  Court  for  the  Correction  of  Errors  had  a  re- 
visionary  power  over  all  errors  happening  in 
the  Supreme  Court.  *AllucHng  to  the  *[37 
statute  organizing  the  Court  for  the  Correction 
of  Errors,  he  says:  "I  do  insist  that  whenever 
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.a  decision  takes  place  in  the  Supreme  Court 
which  is  final,  and  of  which  a  record  can  be 
made,  and  which  shall  decide  the  rights  of 
property  or  personal  liberty,  the  statute  gives 
jurisdiction  to  this  court.  Clinton,  Senator, 
in  the  same  case  says  :  "A  judgment  is  a  de- 
cision of  a  court  upon  the  case  before  it ;  and 
the  last  or  final  determination  of  a  tribunal  is 
the  proper  subject  for  a  writ  of  error."  He  also 
insists  that  this  court  is  established  by  the  Con- 
stitution for  the  review  and  correction  of  all 
errors  in  the  Courts  of  Probate  and  Chancery 
and  in  the  Supreme  Court.  In  the  case  of  Cla- 
son  v.  ShotweU,  12  Johns.,  31,  the  same  prin- 
ciple was  fully  recognized.  Sanford,  Senator, 
who  delivered  the  prevailing  opinion ,  says  that 
the  jurisdiction  of  this  court  is  derived  from 
the  Constitution  of  the  State,  and  the  right  of 
appealing  to  it  is  given  by  the  Constitution. 
He  considers  it  immaterial  whether  the  decision 
complained  of  be  denominated  a  judgment,  an 
order,  an  award,  a  decree  or  a  sentence;  that  to 
entitle  a  party  to  his  writ  of  error,  it  is  enough 
that  the  proceedings  have  all  the  essential  char- 
acteristics of  a  suit  or  action,  and  that  the 
court  have  closed  the  litigation  by  a  definitive 
decision  between  the  parties  :  that  a  final  de- 
termination having  been  made  in  the  Supreme 
Court,  the  party  aggrieved  has  a  constitutional 
right  to  bring  the  cause  to  this  court  for  re- 
view. He  says:  "  The  question  is  not  to  be  de- 
termined by  technical  definitions  and  verbal 
criticism,  or  by  the  terms  and  phrases  in  which 
judgments  have  been  or  may  be  expressed. 
The  true  inquiry  is,  whether  the  judicial  pro- 
ceeding constitutes  a  cause  by  itself,  and  has 
received  its  final  decision  in  the  Supreme  Court; 
if  so,  the  case  contemplated  by  the  Constitution 
•exists,  and  the  cause  may  be  brought  to  this 
court  for  revision."  In  this  opinion,  he  was 
supported  by  Lewis,  late  Ch.  J.,  and  by  Van 
Buren,  Senator.  In  Brooks  v.  Hunt,  cited  on 
the  other  side,  Chancellor  Kent,  although  in 
favor  of  quashing  the  writ  of  error  in  that 
cause,  admitted  that  a  writ  of  error  did  lie  upon 
a  final  judgment  or  final  determination  of  a 
cause.  The  exposition  thus  given  of  the  juris 
diction  of  this  court  in  these  several  cases  ap- 
pears to  have  been  adopted  by  the  Legislature 
in  their  last  revision  of  the  statutes,  by  ex- 
38*]  pressly  extending  *the  writ  of  errors  as 
well  to  final  determinations  as  to  judgments  in 
civil  cases.  Thus  they  say:  "  Writs  of  error 
upon  any  final  judgment  or  determination  in 
all  civil  cases  are  writs  of  right,"  etc.,  and 
writs  of  error  shall  be  directed  to  the  justices, 
commanding  them  to  "cause  a  transcript  of  the 
record  of  the  judgment  or  final  determination" 
to  be  brought,  etc.,  2  R.  S.,  591,  sec.  1,  and 
Id.,  598,  sec.  40.  That  it  was  the  intention  of 
the  Legislature  to  adopt  the  exposition  given 
in  the  cases  above  cited  is  manifest  from  a  re- 
view of  the  provisions  of  the  former  statutes, 
in  which  the  words  "  final  determination  "  are 
not  found.  1  R.  L.,  142,  sec.  1  ;  Id.,  133,  sec. 
7.  The  provision  in  the  Revised  Statutes,  cited 
on  the  other  side,  allowing  a  writ  of  error  by 
an  absconding  debtor  or  his  creditor  in  a  par- 
ticular case,  does  not  operate  against  the  plaint- 
iff here  ;  on  the  contrary,  it  may  well  be  urged 
in  his  support,  as  his  case  is  clearly  within  the 
equity  of  the  statute;  for  if  a  writ  of  error  be 
allowed  in  the  one  case,  why  should  it  be  pro- 
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hibited  in  another  equally  within  the  reason  of 
the  statute.  The  party  was  not  bound  to  sue 
out  a  certiorari.  The  Supreme  Court  having 
obtained  a  jurisdiction  of  the  matter  by  the  re- 
port of  the  officer  issuing  the  attachment,  the 
trustees  were  subject  to  the  order  of  the  court  in 
relation  to  the  execution  of  the  powers  and 
duties  confided  to  them.  2  R.  S.,  13,  sec.  68, 
and  Id.,  49,  sec.  46.  It  was,  therefore,  optional 
with  the  party  to  adopt  either  remedy.  As  to 
the  want  of  a  record,  in  cases  of  summary  pro- 

|  ceedings  of  this  kind,  it  is  not  usual  to  make 
up  records,  nor  does  the  practice  of  the  court 
require  it.  Be  that,  however,  as  it  may,  the 

!  writ  of  error  ought  not  for  that  cause  to  be  dis- 
missed ;  if  required,  the  court  will  allow  a  rec- 
ord to  be  made  up  and  brought  in. 
The  following  opinions  were  delivered: 

By  the  Chancellor.  The  general  rule  is 
!  that  a  writ  of  error  will  lie  only  on  a  final  judg- 
j  ment  or  an  award  in  the  nature  of  a  judgment 
given  in  a  court  of  record,  acting  according  to 
the  course  of  the  common  law.  There  are  a 
great  variety  of  cases  where  error  will  not  lie 
on  adjudications  affecting  the  rights  of  parties. 
In  England  it  is  still  an  open  question  whether 
a  writ  of  error  will  lie  on  the  refusal  to  grant 
a  habeas  *corpus,  although  upon  the  de-  [*39 
cision  made  when  the  prisoner  is  brought  up, 
it  does  lie.  In  the  case  of  Tales  v.  People,  this 
court  did  hold  that  a  party  was  entitled  to  a 
writ  of  error  on  the  refusal  to  allow  a  Jtabeas 
corpus.  So  a  writ  of  error  will  not  lie  on  the 
denial  of  a  mandamus  or  prohibition,  but  upon 
the  judgment  rendered  in  such  cases  error  lies, 
since  the  Statute  of  Ann,  although  previous 
thereto  it  could  not  be  sued  out.  In  England 
also,  in  the  case  of  awards,  which  is  in  some 
measure  an  analogous  proceeding,  error  will 
not  lie,  nor  will  it  lie  on  a  refusal  to  set  aside 
an  annuity.  In  England,  it  is  well  settled  that 
error  does  not  lie  when  the  court  acts  in  a  sum- 
mary manner,  or  in  a  new  course  different  from 
the  common  law.  The  Revised  Statutes  to 
which  we  have  been  referred,  declaring  writs 
of  error  to  be  writs  of  right  as  well  upon  a  de- 
termination as  upon  a  final  judgment  in  all 
civil  cases,  2  R.  S.,  591,  sec.  1,  probably  refer 
to  determinations  upon  awards  and  canal  ap- 
praisements, in  which  a  writ  of  error  is  provid- 
ed by  statute.  In  the  present  case  a  writ  of  error 
does  not  lie.  Previous  to  the  Revised  Statutes, 
there  was  no  appeal  from  the  decision  of  the 
trustees  under  the  Absconding  Debtor  Act. 
Now  an  appeal  is  given  to  the  Supreme  Court: 
but  there  is  no  intimation  in  the  Statute  that  the 
determination  of  that  court  should  be  subject  to 
review,  except  in  the  case  specified  in  the  Stat- 
ute of  a  petition  to  discharge  the  warrant  is- 
sued against  the  debtor,  2  R.  S.,  602,  sec,  67, 
and  a  writ  of  error  being  given  in  that  case,  the 
legal  inference  is  that  it  was  not  intended  to  be 
extended  to  any  other.  I  am,  therefore,  of 
opinion  that  the  writ  of  error  ought  to  be  dis- 
j  missed. 

The  Chief  Justice  concurred  in  the  con- 
!  elusion  of  the  Chancellor  that  the  writ  of  error 
i  ought  to  be  dismissed.  The  rule  adverted  to 
\  by  the  Chancellor,  that  error  does  not  lie  where 
the  court  acts  in  a  summary  manner,  or  in  a 
i  new  course  different  from  the  common  law,  he 
'  considered  too  well  established  to  be  disturbed. 
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In  Brooks  \.  Hunt,  17  Johns.,  484,  this  court 
refused  to  entertain  a  writ  of  error,  where  an 
order  or  decision  of  the  Supreme  Court  refus- 
ing to  set  aside  an  execution  was  sought  to  be 
reversed  on  the  ground  that  it  was  a  decision 
upon  a  collateral  or  interlocutory  point,  and 
4O*]  that  *such  decisions  had  never  been 
deemed  the  foundation  of  a  writ  of  error.  The 
decision  sought  to  be  reversed  in  this  case  was 
made  on  a  summary  application  to  the  Su- 
preme Court  to  review  the  proceedings  of 
trustees  under  the  Absconding  Debtor  Act;  the 
court  acted  by  virtue  of  the  authority  conferred 
on  them  by  statute,  and  received  affidavits  of 
what  had  transpired  before  the  trustees,  and 
made  their  decisions  thereupon;  in  so  doing, 
they  proceeded  in  a  course  different  from  the 
common  law,  and  decisions  thus  made  on  sum- 
mary applications,  it  has  been  held  by  this 
court  in  Simson  v.  Hart,  14  Johns.,  76,  can 
never  be  thrown  into  the  shape  of  a  record  and 
become  the  subject  of  review  in  any  other 
court.  Besides,  there  is  no  record  before  us; 
the  proceedings  had  in  the  Supreme  Court  have 
not  been  enrolled,  and  until  enrolled,  a  rule  or 
order  of  that  court  cannot  be  regarded  as  a 
matter  of  record.  Croswellv.  Byrnes,  9  Johns., 
287. 

Mr.  Justice  Sutherland  also  concurred  in 
dismissing  the  writ.  He  adverted  to  the  great 
vexation  to  the  court  and  oppression  to  the 
suitors  which  would  result  were  writs  of  error 
sustained  in  cases  like  the  present.  Here  the 
writ  of  error  was  prosecuted  by  the  debtor, 
and  if  properly  sued  out  by  him,  every  credit- 
or who  is  dissatisfied  with  the  dividends  made 
by  the  trustees  is  equally  entitled  to  this  rem- 
edy. The  number  of  the  creditors  may  fre- 
quently be  very  great,  and  the  writs  of  error 
correspondent.  Besides,  there  is  no  necessity 
for  resorting  to  a  writ  of  error;  the  party  has 
his  remedy  by  certiorari,  which  will  reach  every 
important  question  that  can  arise  in  cases  of 
this  kind,  and  then  if  dissatisfied  with  the  de- 
cision of  the  Supreme  Court,  on  bringing  error, 
he  will  have  a  record  to  present  to  this  court. 
The  statutes  have  provided  for  a  case  in  which 
a  writ  of  error  may  be  sued  out,  in  proceed- 
ings under  the  Absconding  Debtor  Act;  and 
having  specified  a  particular  case,  the  remedy 
should  not  be  extended  by  construction,  as  the 
inconveniences  to  the  court  and  to  suitors 
would  be  intolerable. 

Mr.  Justice  Nelson  concurred  in  dismissing 
the  writ,  but  assigned  no  reasons  for  his  opin- 
ion. 

41*]  *Mr.  Senator  Tracy  delivered  the  fol- 
lowing opinion: 

In  cases  of  this  kind  the  Supreme  Court  ob- 
tain jurisdiction,  either  by  a  report  made  by 
the  officer  who  issues  the  attachment,  or  by 
certiorari.  Within  20  days  after  the  appoint- 
ment of  trustees  the  officer  issuing  the  attach- 
ment is  required  to  make  a  report  to  the  Su- 
preme Court,  of  all  the  proceedings  had  before 
him;  after  which,  the  Supreme  Court  has  ju- 
risdiction of  the  proceedings.  2  R.  8.,  18, 
sec.  68.  When  the  Supreme  Court  once  has 
jurisdiction,  the  trustees  are  subject  to  their 
orders  in  relation  to  the  execution  of  the  pow- 
ers and  duties  confided  to  them;  and  this  on 
the  application  of  the  debtor  or  creditor.  2  R. 
8.,  49,  sec.  40.  The  question  now  presented  in 
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the  case  is,  does  a  writ  of  error  lie  for  the  re- 
fusal of  the  Supreme  Court  to  correct  an  error 
of  the  trustees  in  determining  the  amount  due 
from  the  debtor  to  the  attaching  creditor? 

For  the  solution  of  this  question,  the  first 
inquiry,  it  appears  to  me,  we  should  make  is, 
whether  the  adjudication  of  the  trustees  ap- 
pealed from  to  the  Supreme  Court,  was  such 
an  acting  on  the  subject-matter  before  them, 
that  while  unreversed  by  the  Supreme  Court, 
it  determined  the  rights  of  the  parties.  In 
consequence  of  the  limited  opportunity  I 
have  had  to  examine  the  voluminous  papers 
connected  with  the  case,  and  the  vague  and 
indefinite  manner  in  which  the  proceedings 
of  the  trustees  are  stated,  I  have  been  em- 
barrassed in  ascertaining  whether  or  not  the 
allowance  to  the  attaching  creditor  was  made  at 
a  general  meeting  of  the  creditors  pursuant  to 
sections  27  and  28,  2  R.  S.,  46.  If  it  were  not, 
the  adjudication  by  the  trustees  in  this  respect 
was  only  interlocutory  as  the  whole  subject 
must  be  again  opened  before  them  at  the  gener- 
al meeting  of  the  creditors,  which  the  statute 
makes  it  compulsory  on  them  to  convoke;  and 
in  this  view  the  decision  of  the  Supreme  Court 
on  which  the  writ  of  error  is  brought,  does  not 
settle  the  rights  of  the  parties.  But  although 
I  cannot  find  this  important  fact  clearly  and 
precisely  stated  in  the  present  case,  yet  by  re- 
ferring to  the  decision  of  the  Supreme  Court 
on  the  first  motion,  7  Wend.,  499.  it  appears 
that  the  adjudication  there  appealed  from  was 
upon  the  distribution  of  the  debtor's  estate, 
which  could  have  been  made  only  at  or  after 
the  general  meeting  of  the  creditors.  Besides, 
the  Supreme  Court,  although  it  might  by  virtue 
*of  section  46,  2  R.  S.,  49,  have  enter-  [*42 
tained  the  motion  even  to  set  aside  an  interloc- 
utory order  of  the  trustees,  scarcely  would  have 
done  so,  in  view  of  the  fact  that  the  trustees 
themselves  would  be  compelled  by  sections  27 
and  28,  to  pass  again  on  the  same  matter.  Tak- 
ing it  then  for  established,  that  the  adjudica- 
tion of  the  trustees  was  pursuant  to  the  last 
named  sections,  it  seems  to  follow  that  the 
decision  of  the  Supreme  Court  refusing  to  set 
it  aside,  and  thereby  in  effect  confirming  it, 
was  a  final  determination  of  the  rights  of  the 
parties  in  controversy.  I  think  this  conclusion 
is  not  avoided  by  the  suggestion  which  has 
been  made,  that  denying  a  motion  is  not  to  be 
deemed  a  final  determination  of  the  matter,  in- 
asmuch as  the  motion  might  be  renewed,  the 
power  of  the  court  to  act  on  the  subject  not 
being  exhausted;  for  the  same  may  be  alleged 
in  regard  to  many  other  decisions  or  judgments 
of  the  Supreme  Court, which,  notwithstanding, 
are  undeniably  such  final  determinations  as  to 
sustain  a  writ  of  error.  But,  although  the  court 
might  permit,  yet  also  it  might  refuse  such  a 
motion  to  be  renewed  and  put  its  refusal  on 
such  grounds  as  unquestionably  to  deprive  the 
party  of  a  writ  of  error  on  that  decision.  Be- 
sides, if  error  will  not  lie  upon  the  first,  for 
the  same  cause  it  would  not  on  the  second, 
third,  fourth  or  any  other  decision,  and  the  re- 
sult would  follow,  that  a  party  seeking  redress 
in  this  court,  is  to  be  turned  away,  because  the 
court  below  might  do  the  justice  which  it  has 
not  done,  and  will  not  do.  In  the  meantime, 
the  rights  of  the  party  are  irrevocably  lost,  by 
the  trustees  proceeding  to  the  distribution  of 
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the  property,  according  to  their  erroneous  ad- 
judication. 

If  the  refusal  of  the  Supreme  Court  to  set 
aside  the  adjudication  of  the  trustees  has  deter- 
mined the  rights  of  citizens  to  property,  is  this 
decision  such  a  judgment  or  final  determination 
that  a  writ  of  error  lies  to  reverse  it  ?  At  com- 
mon law  a  writ  of  error  is  grantable  in  all  cases, 
ex  debitojustiticB,  except  in  treason  and  felony. 
Regina  v.  Paty,  2  Salk.,  504.  Coke,  in  his  Com- 
mentary on  Littleton,  p.  288  b,  says  :  "A  writ 
of  error  lieth  when  a  man  is  grieved  by  an  er- 
ror in  the  foundation,  proceeding,  judgment  or 
execution,  but  without  a  judgment  or  an  award 
in  the  nature  of  a  judgment,  no  writ  of  error 
doth  lie,  for  the  words  of  the  writ  are  sijudicium 
43*]  redditum  sit ;  and  that  judgment  *must 
regularly  be  given  by  judges  of  record."  Writs 
of  error  upon  any  final  judgment  or  determina-  j 
lion  in  all  civil  cases  are  writs  of  right,  and  shall  j 
issue  of  course,  subject  to  the  regulations  pre-  i 
scribed  by  law.  2  R.  8.,  591,  sec.  1.  If  we 
should  afford  to  this  provision  of  our  Statute  its 
most  obvious  and  common  sense  interpretation, 
the  question  arising  in  this  case  would  seem  to  j 
be  embraced  by  its  very  terms.  To  say  noth- 
ing now  of  the  construction  given  of  the  word 
"  judgment  "  by  which  it  is  taken  necessarily 
to  imply  an  enrolled  record  made  up  according 
to  certain  established  forms;  is  the  expression 
"or  determination"  to  be  regarded  as  synony- 
mous with  judgment  and,  therefore,  unmean- 
ing and  superfluous;  or  if  it  be  not,  what  force 
or  effect  can  be  given  it  which  will  not  em- 
brace just  such  a  decision  as  is  now  sought  to 
be  reversed?  Before  the  enacting  of  the  Re- 
vised Statutes,  and  whilst  our  statutory  provis- 
ion in  this  respect  conformed  to  the  expression 
of  the  common  law  allowing  the  writ  of  error 
to  "  any  party  against  whom  any  judgment 
hath  been  given,"  1  R.  L.,  of  1813,  p.  133,  this 
court  had  recognized  the  principle  before 
quoted  from  Ld.  Coke,  that  the  writ  of  error 
lay  to  review  not  only  a  judgment  technically 
so  regarded,  but  "an  award  in  the  nature  of  a 
judgment."  Yates  v.  People,  6  Johns.,  337. 
In  that  case  Clinton,  Senator,  says,  page  457  : 
"  A  judgment  is  the  decision  of  a  court  upon 
the  case  before  it,  and  the  last  or  final  deter- 
mination of  a  tribunal  is  the  proper  subject  for 
a  writ  of  error.  When  a  court  puts  an  end  to 
an  action  by  declaring  that  the  plaintiff  has  ei- 
ther entitled  himself,  or  has  not,  to  the  remedy 
he  sues  for,  then  it  gives  a  final  judgment." 
And  in  that  case,  which  was  a  writ  of  error  on 
a  refusal  to  allow  a  /tabeas  corpus,  he  remarks, 
"  Admitting  it  is  not  a  technical  judgment, 
yet  it  clearly  comes  within  the  definition  of 
Coke,  it  is  an  award  in  nature  of  a  judgment." 
But  there  are  cases  in  which  a  writ  of  error  will 
lie  at  common  law  where  no  judgment  (tech- 
nically considered)  has  been  rendered,  as  in  the 
case  of  an  award  of  execution,  or  a  statute  mer- 
chant; Cro.  Eliz.,319  ;  it  being  a  recognizance 
or  acknowledgment  of  a  debt,  and  technically 
not  a  judgment;  so  neither  is  a  fine  of  lands  a 
judgment,  and  yet  error  lies.  2  Bac.  Abr., 
190.  In  the  same  case  of  Yates  v.  People,  6 
44*]  Johns.,  401,  Sfr.  *J.  Spencer  says  :  "the 
language  of  the  record  imports  an  ultimate  and 
final  decision  by  the  Supreme  Court  against 
the  prisoner."  He  also  says  :  "  There  is  no 
such  rule  existing  as  that  a  writ  of  error  will 
WEND.  10, 


lie  only  in  cases  where  the  judgment  is  tech- 
nically ideo  consideralum  est,  and  protests 
against  the  doctrine  that  error  will  not  lie  for 
the  want  of  a  precedent,  and  adverts  to  the 
note  laid  down  by  Blackstone,  that  wherever  a 
new  injury  is  done,  a  new  method  of  remedy 
must  be  pursued.  And  even  Ch.  J.  Kent,  in 
the  same  case,  page  430,  admits  that  error  lies 
on  a  final  determination  upon  the  merits  of  a 
cause.  The  note  of  the  case  of  Clown  v.  Shot- 
well,  12  Johns.,  31,  is,  that  "  Every  final  and 
definitive  sentence  or  decision  of  the  Supreme 
Court  by  which  the  merits  of  a  cause  are  set- 
tled or  determined,  although  such  sentence  is 
not  technically  a  judgment,  or  the  proceedings 
are  not  capable  of  being  enrolled  so  as  to  con- 
stitute what  is  technically  called  a  record,  is  a 
judgment,  and  subject  to  the  appellate  juris- 
diction of  the  Court  of  Errors."  In  this  case 
Chancellor  Kent,  who  was  in  favor  of  dismiss- 
ing the  writ  of  error  because  the  order  of  the 
Supreme  Court,  to  reverse  which  it  was  brought, 
rested  in  discretion,  insisted  that  a  writ  of  er- 
ror would  lie  upon  nothing  but  a  definitive 
judgment ;  not  upon  a  determination  to  grant 
or  refuse  a  mandamus,  nor  upon  the  exercise 
of  discretion  of  a  Chancellor  in  the  appointment 
of  a  guardian,  nor  upon  refusal  to  grant  a  new 
trial,  or  to  amend  a  plea,  or  to  file  a  new  plea, 
and  concluded  by  saying,  page  51,  that  error 
lies  only  upon  a  decision  that  gives  or  concludes 
the  right  of  the  party;  yet,  page  55,  he  admits 
that  a  writ  of  error  lies  upon  a  final  judgment 
of  the  Supreme  Court  upon  a  question  of  law, 
notwithstanding  he  protests  against  the  doctrine 
of  its  lying  upon  mere  questions  of  practice. 
Mr.  Senator  Sanford,  in  his  opinion  delivered 
in  this  case,  places  the  final  determination  of 
all  cases  in  the  Supreme  Court  upon  a  footing 
with  the  judgments  of  that  court,  and  combats 
the  conclusion  contended  for  by  Chancellor 
Kent,  that  a  departure  from  the  technical  defi- 
nition of  a  judgment  by  the  common  law  would 
subject  every  decision  or  order  of  the  Supreme 
Court  to  appeal.  In  denying  that  such  would 
be  the  consequence,  he  justly  observes,  that 
orders  merely  interlocutory  or  auxiliary  to  the 
prosecution  of  a  suit,  are  not  determinations  of 
*a  cause,  and  concludes  his  reasoning  on  [*45 
this  point  by  saying,  that  the  order  of  the  court 
appealed  from  being  the  final  determination  of 
the  cause  in  the  Supreme  Court,  the  party  in- 
jured had  the  right  to  bring  a  writ  of  error  to 
reverse  it. 

It  is  seen,  then,  that  according  to  the  pre- 
vailing opinions  in  both  the  cases  of  Yates  v. 
People,  and  Clown  v.  Sholwett,  it  was  held  by 
this  court,  that  under  the  decisions  at  common 
law  a  writ  of  error  lay  in  each;  in  the  first  case, 
that  the  refusal  to  allow  a  habeas  corpus  was  at 
all  events  an  award  in  the  nature  of  a  judg- 
ment, and  in  the  second,  that  the  decision  of 
the  court  was  a  final  determination  upon  the 
rights  of  the  parties,  even  though  such  decision 
were  not  capable  of  being  enrolled  so  as  to  form 
what  is  technically  called  a  record.  But  in  both 
these  cases  the  right  to  bring  a  writ  of  error 
was  put  on  higher  ground  than  a  common  law 
right.  Clinton,  Senator,  in  6  Johns. ,  467,  says : 
"This  court  is  established  by  the  Constitution 
for  the  review  and  correction  of  all  errors  in 
the  Courts  of  Probate  and  Chancery  and  in  the 
Supreme  Court."  Mr.  J.  Spencer,  page  402, 
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observes  :  "  The  Act  organizing  this  court  de- 
clares that  all  errors  happening  in  the  Court 
of  Chancery,  the  Supreme  Court,  or  Court  of 
Probates,  shall  be  redressed  and  corrected  by 
this  court.  These  expressions  are  broad,  and  I 
agree  are  not  to  be  extended  to  give  this  court 
cognizance  of  cases  in  judgments  or  proceed- 
ings merely  interlocutory;  but  I  do  insist,  that 
whenever  a  decision  takes  place  in  the  Supreme 
Court,  which  is  final,  and  of  which  a  record 
can  be  made,  and  which  shall  decide  the  rights 
of  property  or  personal  liberty  in  such  cases, 
the  statute  gives  jurisdiction  to  this  court." 
Mr.  Senator  Sanford,  in  Clason  v.  Shotwell, 
goes  even  further.  He  says  he  rejects,  from 
his  view  of  the  question,  the  statute  organizing 
the  court ;  the  nature  and  extent  of  the  juris- 
diction, he  says,  are  to  be  sought  and  found  in 
the  Constitution  itself,  and  that  to  him  the 
Constitution  appears  to  provide  that  the  su- 
preme judicial  power  of  the  State  shall  be  vest- 
ed in  this  court,  and  that  it  shall  hear  and 
finally  determine  all  causes  brought  here  for 
revision.  And  in  page  62  of  that  case  he  says: 
"  The  right  of  appeal  given  by  the  Constitution 
cannot  be  abridged  by  the  common  law,  for  so 
much  of  that  law  as  interferes  with  the  right 
of  appeal  is  abrogated  by  the  Constitution  it- 
46*]  self;"  and  ^concludes  by  saying  :  "  All 
judgments  of  the  Supreme  Court,  by  which  I 
mean,  in  the  sense  of  the  Constitution,  all  final 
determinations  of  causes  in  that  court,  are  sub- 
ject to  appeal  and  revision."  If,  then,  whilst 
writs  of  error  were  limited  by  our  Statute  (1 
R.  L.,  133)  to  judgments  in  the  common  law 
definition  of  them,  this  court,  in  view  of  the 
principles  of  its  constitutional  organization, 
extended  that  definition  of  the  term  so  as  to  em- 
brace all  final  determinations  of  causes  in  the 
Supreme  Court,  in  whatever  form  they  were 
made,  must  we  not  conclude  that  the  Legisla- 
ture, in  the  use  of  the  word  "determination," 
2  R.  S.,  591,  sec.  1,  and  of  the  words  "final 
determination,"  2  R.  S.,  598,  sec.  40,  intended 
to  sustain  and  confirm  this  liberal  construction 
of  the  powers  of  *his  court ;  and  are  we  not  re- 
quired to  adopt  the  conclusion  expressed  in  the 
note  of  the  case  of  Clason  v.  Shotwell,  that  a 
writ  of  error  will  lie  upon  any  decision  of  the 
Supreme  Court  by  which  the  merits  of  a  cause 
are  determined.  That  the  alteration  of  the  lan- 
guage of  our  present  statute  was  with  this  view, 
I  cannot  doubt,  notwithstanding  the  report  of 
the  revisors  alleges  the  expression  to  be  varied 
from  the  old  statute  in  order  to  include  judg- 
ments in  qui  tarn  and  other  amphibious  suits  ; 
an  alteration  clearly  unnecessary  in  this  view, 
and  no  way  sustained  by  their  reference  to  the 
case  in  Cowper. 

Regarding,  then,  as  I  do,  the  decision  of  the 
Supreme  Court  refusing  to  set  aside  the  adjudi- 
cation of  the  trustees  to  be  a  final  determina- 
tion of  the  rights  of  the  parties,  both  within  the 
decision  of  this  court  in  Clason  v.  Shotwell,  and 
within  the  terms  and  meaning  of  2  R.  S.,  591, 
sec.  1,  a  question  arises  whether  the  matter  is 
brought  up  in  such  form  as  to  warrant  the 
definitive  action  of  this  court  upon  it.  It  is 
contended  that  it  is  only  by  a  cerliorari  that 
the  proceedings  of  the  trustees  could  have  been 
brought  up  so  as  to  entitle  the  party  to  a  re- 
view oy  us  of  the  determination  or  the  Supreme 
Court,  and  a  great  many  inconveniences  are 
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suggested  as  likely  to  arise,  if  we  should  sanc- 
tion any  other  course  of  proceeding.  Without 
examining  narrowly  the  number  or  nature  of 
these  supposed  difficulties,  I  am  inclined  to 
think  that  a  regard  to  them  cannot  properly 
have  a  legitimate  bearing  in  deciding  the  pres- 
ent question.  2  R.  S.,  13,  sec.  68,  provide  that 
the  officer  issuing  the  attachment  shall  report 
to  the  Supreme  *Court  all  the  proceed-  [*47 
ings  had  before  him,  "after  which  the  Supreme 
Court  has  jurisdiction  of  the  proceedings  ;" 
and  by  sec.  46,  it  is  declared  that  when  the  ju- 
risdiction of  the  Supreme  Court  is  obtained, 
the  trustees  are  subject  to  their  orders  in  rela- 
tion to  the  execution  of  the  powers  and  duties 
confided  to  them  ;  and  this  on  the  application 
of  either  the  debtor  or  a  creditor.  2  R.  S.,49. 
The  effect  of  these  two  provisions,  in  my  view, 
is  to  place  the  whole  proceedings  in  the  Su- 
preme Court,  in  the  nature  of  a  suit  or  suits 
prosecuted  in  that  court ;  and  if  I  am  right  in 
this,  clearly  it  would  be  unnecessary  to  bring 
up  to  that  court  by  certiorari  proceedings  which 
already  are  in  it,  and  in  regard  to  which  it  is 
undeniable  that  the  action  of  the  court  may  be 
as  complete  without  as  with  the  aid  of  that 
writ.  This  view  is  supported  by  section  69, 
which  provides  that  previous  to  a  report,  the 
proceedings  may  be  removed  by  certiorari, and 
from  which  provision  it  may  reasonably  be  in- 
ferred that  a  certiorari  cannot  issue  after  a  re- 
port ;  at  all  events,  it  would  be  a  nullity,  as  all 
it  could  accomplish  would  already  be  done.  I 
perceive  no  great  force  in  the  objection  that 
without  a  certiorari  all  the  parties  in  interest 
cannot  be  brought  before  the  court,  unless,  at 
least,  it  be  shown  that  the  necessary  effect  of 
such  a  writ  is  to  bring  up  all  persons  directly 
or  indirectly  interested  in  the  controversy, 
which,  I  confess,  is  more  than  I  can  discover. 
If  it  be  true,  as  objected,  that  any  creditor  of 
Negus,  aggrieved  by  the  allowance  of  Sinnott's 
claim,  which,  if  the  estate  is  insufficient,  so 
much  diminishes  the  payment  of  his  debt.may, 
after  the  final  decision  of  this  case  on  its  mer- 
its, reopen  the  whole  controversy  by  a  new  ap- 
plication to  the  Supreme  Court  to  set  aside  the 
adjudication  of  the  trustees,  still  I  do  not  per- 
ceive why  the  bringing  up  of  the  proceedings 
by  a  certiorari  would  any  the  more  estop  him 
for  the  proceedings  would  then  be  only  where 
they  have  been  ever  since  the  report  of  the  of- 
ficer, and  as  the  creditor  would  not,  necessa- 
rily, be  any  more  a  party  to  the  record  in  one 
form  of  proceeding  than  in  the  other, his  rights 
would  not  be  any  differently  affected  by  the 
judgment.  But,  I  apprehend,  if  we  look  at 
this  case  simply  as  it  is,  such  an  exposure  to 
protracted  litigation  does  not  exist,  and  if  it 
did,  may  be  easily  and  effectually  guarded 
against  by  the  Supreme  Court  adopting  rules 
*regulating  the  practice  in  such  applica-  [*48 
tions.  But  were  I  to  concede,  which  I  do  not, 
that  a  certiorari  would  have  been  a  better  form 
of  bringing  the  proceedings  of  the  trustees  be- 
fore the  Supreme  Court,  yet,  inasmuch  as  the 
statute  allowed  and  the  Supreme  Court  per- 
mitted the  more  expeditious  and  direct  mode 
of  a  motion  to  be  adopted,  I  am  at  a  loss 
to  determine  how,  when  the  final  judgment 
and  determination  of  that  court  has  been 
made,  by  which  important  rights  of  prop- 
erty are  concluded,  we  can  escape  from 
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the  obligation  to  review  that  determination. 

The  only  remaining  question  is,  ought  a 
formal  record  to  have  been  made  of  this  de- 
termination of  the  Supreme  Court  ?  I  think 
this  cannot  be  necessary.  The  jurisdiction  over 
proceedings  of  this  description  is  obtained  by 
the  Supreme  Court  in  an  informal  manner, 
nothing  more  being  necessary  to  give  it  than 
filing  a  report  by  the  officer  granting  the  attach- 
ment. The  statute  makes  no  mention  of,  and 
obviously  does  not  contemplate,  a  record,  and 
the  practice  of  the  court  has  not  made  it  neces- 
sary. A  record  in  such  a  case  is  not  known  to 
the  law,  and  it  would  be  difficult  to  perceive 
any  advantages  that  it  would  produce.  Where, 
according  to  the  settled  practice  of  courts,  a 
record  in  any  given  case  is  usually  made  up, 
and  in  a  particular  form,  doubtless  this  court 
would  require  an  adherence  to  such  form;  but 
to  hold  it  to  be  indispensable  in  this  case  would, 
I  think,  be  sacrificing  substance  to  form — sus- 
taining formal  objections  to  defeat  substantial 
rights.  In  this  view  of  this  question,  I  am 
again  supported  by  CJiancellor  Sanford  in  Cla- 
son  v.  ShotweU,  12  Johns.,  63,  65.  "The  con- 
stitutional right  of  the  party  to  his  appeal  does 
not  depend  upon  any  English  definition  [of  a 
record  ;  it  depends  upon  the  fact  that  the  cause 
has  been  decided  against  him.''  Besides, what 
would  be  gained  were  we  to  insist  upon  a  for- 
mal record  in  such  cases?  Would  there  be  any- 
thing added  to  what  is  now  before  us,  to  aid  in 
developing  and  deciding  the  real  merits  of  the 
case  ?  A  placita  and  the  fact  that  the  report 
was  made  might  be  stated,  but  this,  I  appre- 
hend, would  in  no  measure  direct  or  enlighten 
our  judgments,  or  facilitate  our  endeavors  to 
fulfill  the  great  objects  for  which  this  high  judi- 
cial tribunal  is  created.  In  addition  to  this  con- 
49*]  sideration,  I  find,  in  2  R.  S.,  544,  sec.  *19, 
an  expression  of  the  Legislature  that  sustains 
distinctly,  the  position  that  the  form  of  a  record 
is  not  necessary  to  enable  this  court  to  act  on  a 
decision  of  the  Supreme  Court.  It  is  in  the 
Statute  Concerning  Arbitrations,  where  a  writ 
of  error  is  given  to  bring  before  this  court  an 
order  of  the  Supreme  Court  vacating  an  award, 
and  it  is  expressly  provided  that  to  such  "writ 
shall  be  returned  certified  copies  of  such  order, 
and  of  all  affidavits  and  papers  used  on  such 
application." 

If  the  court  shall  concur  with  me  in  denying 
the  motion  to  dismiss,  there  will  not  be  found, 
I  presume.any  difficulty  in  relieving  the  plaint- 
iff in  error  from  the  embarrassment  of  having 
assigned  errors  before  the  matters  on  which 
the  writ  was  brought  were  duly  returned.  It 
was  an  oversight  very  natural  to  happen,  and 
of  that  character  from  which  it  is  a  matter  of 
course  to  relieve  the  party,  and  to  which  the 
defendant  should  not  have  objected. 

The  question  being  put — Shall  this  writ  of 
error  be  dismissed  ? — the  members  voted  as 
follows : 

In  the  affirmative — The  CHANCELLOR,  The 
CITIKF  JUSTICE,  Mr.  Justice  SUTHERLAND,  Mr. 
Justice  NELSON,  and  Senators  BirdsdU,  Brongon, 
Conklin,  Cropsey,Dei^,Lyn/ie,M' Donald,  Math- 
er, M'Lean  and  Sherman — 14. 

In  the  negative — Mr.  Senator  Tracy. 

Whereupon  the  writ  of  error  was  dismissed, with 
coats. 

Cited  in— 41  Barb.,  108. 
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Practice — Reversal  by  the  Supreme  Court  of  the 
United,  States  of  Judgment  of  this  Court,  Af- 
firming a  Judgment  of  the  Supreme  Court  of 
this  SUite— On  Filing  of  Mandate,  thin  Court 
Reversed  its  Judgment  and  Dismissed  the  Writ 
of  Error  from  Said  Supreme  Court  of  this 
State,  but  Declined  to  Reverse  the  Judgment  of 
that  Court — Foreign  Consul — Exemption  from 
Suit  in  State  Courts. 

Where  a  party  assigned  for  error  in  the  Court  for 
the  Correction  of  Errors,  that  he  was  a  foreign  Con- 
sul at  the  time  of  the  commencement  of  the  suit 
against  him  in  the  court  below,  to  which  the  de- 
fendant in  error  put  in  a  joinder  of  in  nuUo  est  erra- 
tum, because  it  nowhere  appeared  by  the  record 
that  the  plaintiff  in  error  was  "such  Consul,  and  the 
Court  for  the  Correction  of  Errors  affirmed  the 
judgment  below,  which  judgment  of  affirmance  was 
subsequently  reversed  by  the  Supreme  Court  of  the 
U.  S.;  it  was  held,  on  the  filing  or  the  mandate,  that 
although  the  Court  for  the  Correction  of  Errors 
were  bound  to  reverse  the  judgment  rendered  by 
themselves,  they  were  not  obliged  to  reverse  the 
judgment  of  the  court  below,  and  that  under  the 
circumstances  of  the  case  the  writ  of  error  might 
be  dismissed,  which  was  done  accordingly. 

Citations— 9  Cr.,9:  5  Id.,  288;  4  Wash.  C.  C.,  433:  4 
Mas.,  360;  3  Maule  &  S.,  284;  4  Vat.  Sec.,  75;  2  Nott 
&  McC..  217 ;  14  Johns.,  423 :  2  Str..  822 ;  Com.,  601 ;  1 
Vent.,  207 ;  2  Man.  &  R.,  285 ;  U  Johns.,  460 ;  2  Wend., 
137 ;  4  Wend.,  175;  6  Pet..  49. 

MANDATE  from  the  Supreme  Court  of  the 
U.  S.  Davis  was  sued  in  the  Supreme 
Court  of  this  State,  as  special  bail  on  a  recog- 
nizance in  a  suit  of  Packard  et  al.  v.  Hill  et  al. , 
in  which  suit  he  pleaded  several  pleas  to  the 
merits,  on  which  issues  were  joined,  a  verdict 
rendered  in  favor  of  the  plaintiffs,  and  judg- 
ment entered  accordingly.  He  then  sued  out 
a  writ  of  error  removing  the  record  into  the 
Court  for  the  Correction  of  Errors  in  this  State, 
and  there  assigned  for  error,  that  before  and  at 
the  time  of  the  commencement  of  the  suit 
against  him  in  the  Supreme  Court,  he  was  and 
ever  since  had  contined  to  be,  Consul-General 
of  the  King  of  Saxony  in  the  U.  S.,  duly  ad- 
mitted and  approved  as  such,  by  the  President 
of  the  U.  S.,  and  that  as  such  Consul-General, 
he  ought  not.  according  to  the  Constitution  and 
laws  of  the  U.  S.  to  have  been  impleaded  in 
the  Supreme  Court  of  the  State  of  N.  Y.,  but 
in  the  District  Court  of  the  U.  S.  for  the  South- 
ern District  of  N.  Y.,  or  in  some  other  District 
Court  of  the  U.  S.,  and  that  the  Supreme  Court 
of  Judicature  of  the  State  of  N.  Y.  had  not 
jurisdiction,  etc.  To  this  assignment  of  error, 
Packard  and  others,  the  plaintiffs  below,  put 
in  the  following  joinder:  "  And  the  said  Isaac 


NOTE.— Consul*— Jurisdiction— Practice. 

The  objection,  that  the  defendant  is  a  foreign  con- 
8td,  may  be  made  at  any  stage  of  the  proceedings. 
Whenever  it  appears  that  the  court  has  no  jurisdic- 
tion, it  will  stop  the  proceedings.  See  the  opinions 
of  the  Supreme  Court  of  the  United  States  in  the 
above  case  of  Davis  v.  Packard,  32  D.  S.  (7  Pet.),  276 ; 
33  U.  S.  (8  Pet.),  314,  nnte  in  LAW.  ED. 

See,  also,  Valarino  v.  Thompson,  7  N.  Y.,  576 ;  Grif- 
fin v.  Dominguez,  2  Duer,  658  ;  Hall  v.  Young.  3 
Pick..  80 :  Sartori  v.  Hamilton.  13  N.  J.  L.,  107;  Man- 
hardt  v.  Siderstrom.  1  Binn..  138. 

In  connection  with  the  above  case  of  Davis  v. 
Packard,  see  also.  Republic  of  Mexico  v.  Arrangois, 
11  How.  Pr..  1;  Flynn  v.  Stoughton.5  Barb..  115. 

The  jurisdiction  depends  upon  the  facts  existing  at 
tin  time  the  action  mix  brought.  The  subsequent  ap- 
pointment of  the  defendant  as  consul  does  not  affect 
the  jurisdiction.  Koppel  v.  Heinrichs.  1  Barb.,  449. 

See,  also,  Mollan  v.  Torrance,  9  Wh.,  537. 
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Packard  and  others,  before,  etc.,  at,  etc.,  by 
D.  D.  F.  their  attorney,  come  and  say  that 
there  is  no  error  in  the  record  and  proceedings 
aforesaid,  nor  in  the  giving  of  the  judgment 
aforesaid,  because  they  say  that  it  nowhere  ap- 
ol*]  pears  by  the*said  record,  proceedings  or 
judgment  that  the  said  Charles  A.  Davis  ever 
was  Consul  of  the  King  of  Saxony,  and  they 
pray  that  the  said  Court  for  the  Correction  of 
Errors  may  proceed  to  examine  the  record  and 
proceedings  aforesaid,  and  the  matters  afore- 
said.above  assigned  for  error,and  that  the  judg- 
ment aforesaid  may  be  in  all  things  affirmed." 
Ou  this  assignment  and  joinder,  the  cause  was 
brought  to  argument  in  the  Court  for  the  Cor- 
rection of  Errors  of  the  State  of  N.  Y.  and  that 
court  affirmed  the  judgment  below.  See  6 
Wend.,  327,  etc.  Davis  then  sued  out  a  writ 
of  error,  removing  the  record  into  the  Supreme 
Court  of  the  U.  S.,  which  court,  in  January 
Term,  1833,  reversed  the  judgment  of  the  Court 
for  the  Correction  of  Errors  in  the  State  of  N. 
Y.,  and  remanded  the  cause  to  that  court,with 
directions  to  conform  its  judgment  to  the  opin- 
ion of  the  Supreme  Court  of  the  U.  S.  The 
mandate  is  in  these  words  :  "  United  States  of 
America,  ««.  The  President  of  the  United 
States  of  America,  to  the  President  of  the  Sen- 
ate of  the  State  of  New  York,  the  Senators, 
Chancellor  and  Justices  of  the  Supreme  Court 
of  the  said  State,  being  the  judges  of  the  Court 
for  the  Trial  of  Impeachments  and  the  Cor- 
rection of  Errors,  holden  in  and  for  the  said 
State  of  New  York,  Greeting:  Whereas,  lately 
in  the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors,  holden  in  and 
for  the  State  of  New  York,  before  you,  or  some 
of  you,  in  a  cause  between  Charles  A.  Davis, 
plaintiff  in  error,  and  Isaac  Packard,  Henry 
Disdier  and  William  Morphy,  defendants  in 
error,  the  judgment  of  the  said  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Er- 
rors was  in  the  following  words  to  wit :  'There- 
fore, it  is  considered  by  the  said  Court  for  the 
Correction  of  Errors,  that  the  judgment  of  the 
Supreme  Court  aforesaid,  be  and  the  same  is 
hereby  in  all  things  affirmed.  It  is  further  con- 
sidered, that  the  said  defendants  in  error,  re- 
cover against  the  plaintiff  in  error,  their  double 
costs  according  to  the  statute  in  such  case  made 
and  provided,  to  be  taxed, in  defending  the  writ 
of  error  in  this  cause,  and  also  interest  on  the 
amount  recovered  by  way  of  damages,'  as  by 
the  inspection  of  the  transcript  of  the  record  of 
the  said  Court  for  the  Trial  of  Impeachments 
and  Correction  of  Errors,  which  was  brought 
into  the  Supreme  Court  of  the  United  States, 
52*J  by  virtue  *of  a  writ  of  error  agreeably 
to  the  Act  of  Congress,  in  such  case  made  and 
provided,  fully  and  at  large  appears.  And 
whereas,  in  the  present  Term  of  January,  in 
the  year  of  pur  Lord  one  thousand  eight  hun- 
dred and  thirty-three,  the  said  cause  came  on 
to  be  heard  before  the  said  Supreme  Court, 
on  the  said  transcript  of  the  record,  and  was 
argued  by  counsel  ;  on  consideration  whereof, 
it  is  the  opinion  of  this  court ;  that  the  plaint- 
iff in  error,  being  Consul-Qeneral  of  the  King 
of  Saxony,  exempted  him  from  being  sued  in 
the  State  Court,  by  reason  whereof  the  judg- 
ment rendered  by  the  Court  for  the  Trial  of  Im- 
peachments and  Correction  of  Errors,  is  erro- 
neous. Whereupon  it  is  ordered  and  adjudged 
77* 


by  this  court,  that  the  judgment  of  said  Court 
for  the  Trial  of  Impeachments  and  Correction 
of  Errors  be  and  the  same  is  hereby  reversed, 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  court,  with  directions  to 
conform  its  judgment  to  the  opinion  of  this 
court.  You,  therefore,  are  hereby  commanded, 
that  such  further  proceedings  be  had  in  said 
cause,  as  according  to  right  and  justice  and  in 
conformity  to  the  opinion  and  judgment  of 
said  Supreme  Court  of  the  United  States  and 
the  laws  of  the  United  States  ought  to  be  had, 
the  said  writ  of  error  notwithstanding.  Wit- 
ness the  Honorable  John  Marshall,  CJiief  Jus- 
tice of  said  Supreme  Court,  the  second  Monday 
of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty -three."  Which 
mandate  had  the  seal  of  the  Supreme  Court  of 
the  U.  S.  affixed  to  it,  and  was  signed  by  the 
clerk  of  that  court. 

On  presenting  this  mandate  to  the  Court  for 
the  Correction  of  Errors,  the  counsel  for  the 
plaintiff  in  error  moved  that  a  rule  be  entered 
reversing  the  judgment  of  the  last  mentioned 
court,  and  also  reversing  the  judgment  of  the 
Supreme  Court  of  Judicature  of  the  State  of 
N.  Y.  At  the  same  time  a  motion  was  made 
by  the  counsel  for  the  defendants  in  error 
either  that  the  rule  to  be  entered  on  the  filing: 
of  the  mandate  should  deflare  that  in  the  judg- 
ment of  the  Court  for  the  Correction  of  Errors, 
the  said  Court  for  the  Correction  of  Errors  has 
not  jurisdiction  to  reverse  the  judgment  of  the 
Supreme  Court  of  the  State  of  N.  Y.,  inasmuch 
as  the  said  court  could  not  take  notice  of  the 
consulship  of  the  plaintiff  in  error  and,  there- 
fore, that  the  court  *declined  so  to  do.  [*53 
or  that  the  court  in  case  they  should  reverse 
their  judgment  of  affirmance,  should  at  the 
same  time  enter  an  order  for  the  dismissal  of 
the  writ  of  error  with  costs.  These  several 
motions  were  argued  by, 

Mr.  I.  L.  Wendell,  for  the  plaintiff  in 
error. 

Mr.  A.  Taber,  for  the  defendants  in  error. 

The  following  opinions  were  delivered  : 

By  the  Chancellor.  It  appears  by  the  rec- 
ord in  this  case  that  the  defendants  in  error 
sued  T.  Hill,  Jr.,  in  the  Supreme  Court  of 
this  State,  in  which  suit  the  present  plaintiff 
in  error  came  into  that  court  and  entered  into 
a  recognizance  of  bail  for  Hill  in  the  usual 
form ;  that  a  recovery  was  had  in  that  suit 
against  Hill,  and  an  execution  against  his  body 
returned  unsatisfied.  The  present  defendants 
then  proceeded  against  Davis,  the  plaintiff  in 
error,  upon  his  recognizance  of  bail  in  the 
same  court.  He  voluntarily  appeared  in  that 
court,  and  without  making  any  objection  to 
its  jurisdiction,  or  suggesting  that  he  held  any 
office  or  sustained  any  particular  character 
which  exempted  him  from  a  proceeding  against 
him  in  a  State  Court,  pleaded  five  several  pleas, 
all  of  which  were  found  to  be  false.  The  Su- 
preme Court  thereupon  gave  judgment  against 
him  for  debt  and  costs,  according  to  the  con- 
dition of  the  recognizance,  into  which  he  had 
voluntarily  entered  in  that  court.  He  then 
sued  out  a  writ  of  error  to  this  court,  without 
ever  having  raised  the  question  of  jurisdiction 
in  the  Supreme  Court,  and  instead  of  assign- 
ing any  errors  appearing  upon  the  record  or 
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proceedings  of  the  Supreme  Court,  be  alleged 
-as  a  ground  for  reversing  the  judgment  of  the 
Supreme  Court,  that  at  the  time  of  the  com- 
mencement of  the  suit  against  him  he  was  the 
Consul-General  of  the  King  of  Saxony.  This 
•court  being  of  opinion  that  a  judgment  of  the 
Supreme  Court  could  not  be  reversed  upon  an 
•error  in  fact  assigned  here,  and  that  it  had  no 
jurisdiction  to  reverse  a  judgment  of  an  infe- 
rior court,  except  for  errors  apparent  upon  the 
face  of  the  record  and  proceedings  of  the  court 
54*J  below,  and  that  *by  the  laws  of  this 
State,  the  answer  of  in  nullo  est  erratum  to  an 
assignment  of  error  in  fact  in  this  court  was 
in  the  nature  of  a  demurrer,  and  entitled  the 
defendants  in  error  to  an  affirmance  of  the 
judgment  of  the  court  below,  if  there  was  no 
error  upon  the  face  of  the  record — affirmed 
the  judgment  of  the  Supreme  Court.  There 
were  other  reasons  in  this  case  sufficient  to 
authorize  the  affirmance  of  the  judgment,  even 
if  this  court  had  jurisdiction  to  reverse  a  judg- 
ment for  error  in  fact,  and  without  rendering 
it  necessary  that  we  should  decide  that  a  for- 
eign Consul  was  liable  to  be  sued  in  a  State 
Court.  But  as  the  Supreme  Court  of  the  U. 
S.  had  no  jurisdiction  or  authority  under  the 
25th  section  of  the  Judiciary  Act  to  reverse  the 
judgment  of  this  court,  unless  our  decision 
was  against  the  right  of  the  plaintiff  in  error 
to  be  exempt  from  a  prosecution  in  the  State 
Court,  it  became  necessary  for  that  court  to 
presume  we  had  illegally  decided  that  question 
against  the  plaintiff,  and  that  our  judgment  of 
affirmance  was  rendered  on  that  ground  alone. 
As  it  would  be  a  plain  and  palpable  violation 
of  the  Constitution  and  law  of  the  U.  S.  for 
the  Supreme  Court  to  reverse  our  decision 
upon  a  question  depending  upon  the  local  law 
of  the  State,  which  was  not  repugnant  to  the 
Constitution  or  to  any  treaty  or  law  of  the  U. 
S.,  we  are  bound  to  presume  that  that  high 
<jourt  did  not  intend  to  decide  that  this  court 
had  jurisdiction  to  reverse  a  judgment  of  the 
Supreme  Court  of  this  State  for  an  error  in 
fact ,  although  they  have  not  explicitly  stated 
that  fact  in  their  mandate.  Indeed,  it  is  evi- 
dent from  the  mandate,  when  taken  in  connec- 
tion with  the  written  opinion  of  the  judge  who 
•delivered  the  judgment  of  that  court,  that  they 
took  it  for  granted  that  this  court  had  decided 
that  a  foreign  Consul  was  liable  to  be  sued  in 
the  State  Courts,  inasmuch  as  it  was  not  stated 
in  the  record  of  the  judgment  of  this  court 
that  our  decision  was  made  on  some  other 
ground ;  but  if  the  judges  of  that  court  had 
referred  to  the  printed  report  of  this  case  in 
Wendell's  Reports,  they  would  have  seen  it 
was  taken  for  granted  here  that  Congress  had 
given  to  the  District  Courts  of  the  U.  S.  ex- 
clusive jurisdiction  of  all  civil  suits  or  original 
proceedings  against  foreign  Consuls,  and  that 
such  jurisdiction  was  rightfully  conferred.  So 
55*]  far  as  the  j  urisdiction  *of  the  State  Courts 
was  concerned,  no  member  of  this  court  ever 
•doubted  that  the  jurisdiction  of  the  Federal 
Courts  was  exclusive ;  but  as  the  Constitution 
of  the  U.  S.  had  declared  that  the  Supreme 
Court  of  the  U.  S.  should  have  original  juris- 
diction in  all  cases  affecting  ambassadors,  min- 
isters and  consuls,  or  where  a  State  should  be 
»  party,  there  might  be  some  doubt  as  to  the 
right  of  Congress  to  transfer  that  jurisdiction 
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from  the  Supreme  Court  to  an  inferior  tri- 
bunal. 

As  the  judges  of  the  Supreme  Court  of  the 
U.  S.  had  frequently  decided  in  their  circuits 
that  proceedings  against  bail  and  by  bill  in 
equity  to  restrain  the  prosecution  of  a  suit  in  a 
court  of  law,  were  not  to  be  considered  orig- 
inal suits  within  the  meaning  of  the  laws  of 
the  U.  S.  conferring  jurisdiction  upon  the  Fed- 
eral Courts,  it  might  reasonably  be  presumed 
that  the  same  principle  would  be  applied  to 
the  jurisdiction  of  the  State  Courts  ;  and  I  am 
yet  to  learn  that  the  Supreme  Court  of  the  U. 
S.  intend  to  apply  a  different  principle  to  the 
State  Courts  to  deprive  them  of  jurisdiction, 
from  that  which  they  apply  to  the  Federal 
Courts  in  order  to  acquire  jurisdiction  in  cases 
which  are  not  within  the  letter  of  the  law. 
According  to  the  decisions  of  the  Supreme 
Court  of  the  U.  S:  in  Simms  v.  Quinine,  9  Cr., 
19,  and  in  Logan  v.  Patrick,  5  Id.,  288,  and  of 
Judge  Story  in  Dunlap  v.  Stetson,  4  Mas.,  360, 
a  bill  in  equity  may  be  sustained  against  a 
party  in  a  Federal  Court,  to  restrain  a  suit 
commenced  by  him  on  the  law  side  of  the 
same  court,  although  he  would  not  have  been 
subject  to  the  jurisdiction  of  that  court,  if  he 
had  not  voluntarily  submitted  himself  to  its 
jurisdiction  by  the  commencement  of  a  suit  on 
the  law  side  thereof ;  and  in  Bobysttatt  v.  Open- 
heimer,  4  Wash.  C.  C.,  433,  the  Circuit  Court 
of  the  U.  S.  for  the  District  of  Pa.  decided 
that  a  person,  by  giving  a  bail-bond  to  the 
Marshal,  for  the  appearance  of  the  defendant 
in  a  suit  in  that  court,  subjected  himself  to 
the  jurisdiction  of  that  court  in  a  suit  upon 
the  bond  brought  by  a  citizen  of  the  same 
State  in  which  the  defendant  resided,  and  with- 
in which  the  suit  was  brought.  The  law  of 
the  U.  S.  not  having  given  jurisdiction  to  the 
Circuit  Court  in  suits  between  citizens  of  the 
same  State,  it  *is  evident  that  the  juris-  f*56 
diction  of  the  Circuit  Court  could  not  have 
been  sustained  in  the  cases  of  Dunlap  v.  Stet- 
son and  Bobyshatt  v.  Openheimer,  except  upon 
the  principle  of  considering  the  injunction  bill 
in  the  one  case  and  the  suit  upon  the  bail-bond 
in  the  other,  as  a  continuance  of  the  original 
proceedings,  to  which  the  defendant  had  vol- 
untarily made  himself  a  party  in  the  Federal 
Court.  If  a  suit  upon  a  bail-bond  is  not  an 
original  proceeding  within  the  meaning  of  the 
laws  of  the  U.  S.,  so  as  to  deprive  the  Circuit 
Court  of  jurisdiction,  I  think  it  would  be  dif- 
ficult to  maintain  that  a  suit  or  *cire  facias 
upon  a  recognizance  of  bail  is  an  original  pro- 
ceeding within  the  meaning  of  the  same  laws, 
so  as  to  deprive  the  State  Court  of  jurisdiction 
to  continue  the  proceedings  against  the  special 
bail.  As  this,  however,  is  a  question  arising 
under  the  Constitution  and  laws  of  the  U.  S., 
I  am  content  to  leave  the  Federal  Courts  to 
give  such  construction  to  those  laws  as  they 
may  think  themselves  justified  in  adopting. 

The  supposition  that  the  privilege  of  a  pub- 
lic minister  is  the  privilege  of  his  sovereign, 
and  is  one  which,  therefore,  could  not  be 
waived,  may  be  correct  when  applied  to  am- 
bassadors and  other  public  diplomatic  agents 
who  by  the  law  of  nations  are  not  liable  to  be 
sued  at  all  in  the  courts  of  the  country  to  which 
they  are  accredited ;  but  this  principle  is  not 
applicable  to  the  case  of  a  consul  or  mere  com- 
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mercial  agent,  who  is  not  entitled  to  any  such 
exemption.  Viveash  v.  Becker,  3  Maule  &  S., 
284 ;  Vattel,  b.  4,  sec.  75 ;  De  La  Font's  case, 
2  Nott  &  McC.,  217.  As  to  him,  it  is  a  mere 
personal  privilege,  which  he  as  well  as  any 
other  defendant  may  waive.  The  sovereign 
has,  undoubtedly,  an  interest  in  preserving  his 
public  ministers  from  prosecution  in  any  court 
of  the  country  to  which  he  is  sent ;  but  it  can 
be  of  no  consequence  to  the  sovereign  whether 
his  commercial  agent  is  compelled  to  pay  his 
honest  debts  by  the  judgment  of  the  Supreme 
Court  of  this  State,  or  of  an  inferior  Federal 
tribunal. 

The  question  as  to  the  jurisdiction  of  a  State 
Court  to  review  the  decision  of  another  court 
of  the  same  State  of  inferior  jurisdiction,  in 
which  the  Constitution  and  laws  of  the  U.  S. 
are  in  nowise  brought  in  question,  is  one  which 
belongs  to  the  decision  of  the  State  Courts  alone ; 
57*]  and  even  if  the  *Supreme  Court  of  the 
U.  S.  should  think  the  decision  of  the  State 
Court  wrong  in  that  respect,  they  could  not, 
without  a  palpable  usurpation  of  jurisdiction 
not  conferred  by  the  Constitution  and  laws  of 
the  U.  S.  upon  that  court,  but  which  is  ex- 
pressly prohibited  by  the  25th  section  of  the 
Judiciary  Act,  reverse  the  decision  on  that 
ground.  It  seems,  from  the  opinion  of  the 
judge  who  delivered  the  judgment  of  the  Su- 
preme Court  of  the  U.  S.  in  this  case,  when 
taken  in  connection  with  the  mandate  which 
has  been  sent  to  us,  that  if  a  party  in  a  State 
Court  claims  a  right  under  the  Constitution  or 
laws  of  the  U.  S.,  and  this  court  gives  judg- 
ment against  him,  the  Supreme  Court  of  the  I). 
S.  will  presume  that  this  court  illegally  decid- 
ed against  the  right  thus  claimed,  unless  it  ap- 
pears by  the  record  of  this  court  that  the  judg- 
ment was  not  given  against  him  on  that  ground, 
but  some  other.  I  presume,  therefore,  that  if 
it  had  distinctly  appeared  upon  the  record  of 
the  court,  as  the  decision  of  the  court  really 
was,  that  this  court  was  of  opinion  that  the 
Consul-General  of  the  King  of  Saxony  was  not 
liable  to  be  proceeded  against  by  an  original 
suit  in  the  State  Courts,  but  that  he  was  not 
entitled  to  have  the  judgment  of  the  Supreme 
Court  reversed,  because  he  had  not  claimed  his 
privilege  at  the  proper  .time  nor  in  the  right 
tribunal,  the  judges  of  the  Supreme  Court  of 
the  U.  S.  would  not  have  supposed  themselves 
authorized  to  reverse  the  judgment  of  this 
court  upon  a  writ  of  error.  The  rule,  however, 
in  the  State  Courts  is  different.  If  it  appears 
that  there  is  any  legal  ground  on  which  the  de- 
cision of  an  inferior  tnbunal  can  be  sustained, 
this  court  will  not  reverse  their  judgment  on 
the  presumption  that  it  was  made  upon  an  il- 
legal ground,  but  will  presume  it  was  made 
upon  the  legal  one,  although  the  particular 
ground  of  the  decision  is  not  incorporated  into 
the  record  of  the  judgment  of  the  court  below; 
and  even  if  the  record  contains  a  bad  reason 
for  the  judgment,  yet,  if  it  also  shows  that 
there  were  other  legal  and  valid  reasons  which 
would  have  made  it  the  duty  of  the  court  to 
give  the  same  judgment,  this  court  would  re- 
ject the  bad  reasoning  of  the  court  as  surplus- 
age, and  sustain  their  judgment  for  the  valid 
58*]  reasons  which  might  *have  been  given 
therefor.  I  apprehend  the  whole  difficulty  in 
this  case  arises  from  the  fact  that  it  is  impossi- 
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ble  for  the  judges  of  the  Supreme  Court  of  the- 
U.  S.  to  become  very  intimately  acquainted 
with  the  local  law  of  particular  States,  espe- 
cially that  which  relates  to  the  jurisdiction  and 
practice  of  the  local  courts.  But  if  the  learned 
judge  who  delivered  the  opinion  in  this  case  in, 
the  Supreme  Court  of  the  U.  S.,  had  referred 
to  his  own  decision  in  the  case  of  Arnold  v.San- 
ford,14:  Johns., 423,he  would  have  found  that  a 
writ  of  error  for  error  in  fact  would  not  lie  from 
the  Court  of  Exchequer  Chamber  or  the  House 
of  Lords  in  England  to  the  Court  of  K.'s  B., 
which,  in  point  of  jurisdiction,  answers  to  our 
Supreme  Court;  and  in  Gomez  Serra  v.Munez, 
2  Str.,  822,  Ld.  Chancellor  King  said  it  was  a 
great  absurdity  to  suppose  the  Court  of  Excheq- 
uer Chamber  had  not  the  power  to  award  a 
venire  to  try  an  issue  of  fact  when  necessary. 
By  a  reference  to  the  case  of  Roe  v.  Moore,  Com ., 
601,  it  will  also  be  found  that  if  error  in  fact  is 
assigned  in  a  court  where  it  is  not  properly  as- 
signable, the  replication  in  nullo  est  erratum 
is  in  the  nature  of  a  demurrer  thereto,  and  en- 
titles the  defendant  in  error  to  an  affirmance  of 
the  judgment.  See,  also,  Prior  v.  Wiggleswortli, 
1  Vent.,  207;  2  Man.  &  Ryl.,  285,  n. 

The  provision  in  the  Revised  Statutes  au- 
thorizing this  court  to  award  an  issue  to  try  a 
question  of  fact  arising  upon  a  writ  of  error 
here,was  not  intended  to  give  to  this  court  ju- 
risdiction of  a  case.which  it  did  not  before  pos- 
sess, and  which  was  already  amply  provided 
for  by  the  common  law  by  a  writ  of  error  co- 
ram  wbis  in  the  Supreme  Court,  but  the  object 
of  the  statute  was  to  facilitate  the  decisions 
upon  questions  of  fact  which  might  arise  in 
causes  where  this  court  before  had  jurisdic- 
tion, as  upon  a  release  of  errors  pleaded  to  an 
assignment  of  errors  in  law  in  this  court.  If 
any  error  in  fact  existed  in  the  proceedings  and 
judgment  in  the  Supreme  Court  which  was 
properly  assignable  for  error,  Davis  should 
have  sued  out  a  writ  of  error  coram  vobis,  re- 
turnable in  that  court,  as  was  done  in  the  case 
of  Dewittv.  Post,  11  Johns.,  460.  And  if  that 
court  decided  wrong  upon  such  writ  of  error,, 
this  court  whould  then  have  had  jurisdiction 
to  correct  their  proceedings  upon  a  writ  of  er- 
ror founded  on  the  latter  judgment  ;  but  this 
*court,  like  the  Supreme  Court  of  the  [*5O- 
U.S., is  strictly  an  appellate  court  for  the  exam- 
ination and  correction  of  errors  actually  made 
by  other  tribunals,  and  which  appear  upon  the 
record  of  the  judgment  of  the  court  below. 
And  even  if  there  is  an  error  upon  the  face  of 
the  record,  if  it  relates  to  a  question  which  was 
never  presented  to  the  court  below  for  its  act- 
ual decision, this  court  cannot  reverse  the  judg- 
ment on  account  of  that  error.  Campbell  v. 
Stakes,  2  Wend.,  137;  Houghton  v.  Starr,  4  Id., 
175.  In  this  case  it  would  be  doing  great  in- 
justice to  the  judges  of  the  Supreme  Court  of 
the  U.  S.  to  suppose  they  intended  to  reverse 
the  judgment  of  this  court  upon  a  question  of 
local  law  as  to  which  they  clearly  had  no  ju- 
risdiction to  declare  the  decision  of  this  court 
wrong,  or  that  they  intended  to  do  more  than 
to  decide  that  a  foreign  Consul  was  not  liable 
to  be  sued  in  the  courts  of  the  State  ;  and  I 
presume  if  it  had  appeared  in  the  record  as  it 
was  stated  in  the  opinion  upon  which  the  judg- 
ment of  this  court  was  founded,  that  this  court 
decided  in  the  same  way,  but  that  the  defend- 
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ant  in  error  was  entitled  to  an  affirmance  of 
the  judgment  of  the  Supreme  Court  because 
the  plaintiff  in  error  had  sought  his  remedy  at 
the  wrong  time,  and  in  the  wrong  court,  they 
would  not  have  attempted  to  interfere  with  that 
decision. 

Although  the  judgment  of  this  court  has  been 
reversed  on  a  writ  of  error  in  the  Supreme 
Court  of  the  U.  S.,  the  mandate  directs  that 
such  further  proceedings  be  had  in  this  cause 
as  according  to  right  and  justice,  and  in  con- 
formity to  the  opinion  and  judgment  of  that 
court  and  the  laws  of  the  U.  S.  ought  to  be 
had,  that  writ  of  error  to  the  contrary  not- 
withstanding, I  think,  therefore,  the  defend- 
ants in  error  are  entitled  to  a  judgment  declar- 
ing that  by  the  Constitution  and  laws  of  the 
U.  S.  a  Consul  General  of  the  King  of  Saxony 
was  exempted  from  being  sued  in  the  State 
Court,  but  that  this  court  has  no  authority  or 
jurisdiction  by  the  laws  of  this  State  to  reverse 
a  judgment  of  the  Supreme  Court  upon  any 
errors  in  fact  assigned  in  this  court,  and  which 
do  not  appear  in  the  record  and  proceedings 
of  the  Supreme  Court,  and  that  the  judgment 
for  that  reason  should  be  affirmed  with  double 
6O*]  *costs  and  damages  ;  but  as  the  defend- 
ant in  error  has  asked  to  have  the  writ  of  er- 
ror quashed,  instead  of  having  an  affirmance 
of  the  judgment,  which  will  enable  the  plaint- 
iff in  error  to  bring  his  writ  of  error  coram 
vobis  in  the  proper  court,  if  his  remedy  is  not 
already  barred  by  the  Statute  of  Limitation,  I 
shall  vote  to  quash  the  writ  of  error  with  costs, 
and  to  give  to  the  defendants  in  error  the  in- 
terest on  their  judgment  in  the  court  below  by 
wav  of  damages. 

T  he  Supreme  Court  of  the  U.  S.  is  admitted 
to  be  a  court  of  limited  powers  ;  it  has  no  gen- 
eral jurisdiction  to  review  the  judgment  of  the 
State  Courts.  By  the  Constitution  and  laws 
of  the  U.  S.  its  jurisdiction  is  confined  to  par- 
ticular classes  of  cases.  Should  that  tribunal 
attempt  to  reverse  the  judgment  of  the  State 
Court  in  a  case  over  which  it  evidently  had  no 
jurisdiction,  it  might  be  proper  for  the  judges 
of  this  court  who  have  sworn  to  support  the 
Constitution  of  the  U.  S.,  to  inquire  whether 
they  could  conscientiously  do  any  affirmative 
act  to  carry  into  effect  what  they  believed  to 
be  an  unconstitutional  exercise  of  power  ;  or 
whether  they  should  not  leave  that  tribunal 
to  execute  its  own  judgment  as  it  might,  and 
by  the  employment  of  such  means,  if  any,  as 
were  legally  within  its  control.  That  question, 
however,  does  not  arise  here,  as  we  are  bound 
to  presume  that  court  has  not  gone  beyond  its 
jurisdiction,  if  we  can  reconcile  its  decision 
with  a  legitimate  exercise  of  its  constitutional 
powers  in  any  other  way.  Here  thev  have 
taken  it  for  granted  that  this  court  had  juris- 
diction by  the  local  law  to  reverse  a  judgment 
of  the  Supreme  Court  for  error  in  fact  assigned 
in  this  court,  and  that  it  was  not  necessary  for 
a  defendant  in  the  Supreme  Court  to  make  his 
objection  to  its  jurisdiction  there ;  but  inas- 
much as  doubts  were  suggested  on  those  ques- 
tions on  the  argument  of  the  writ  of  error  in 
the  Supreme  Court  of  the  U.  8.,  they  have  not 
considered  themselves  authorized  to  reverse 
the  judgment  of  the  Supreme  Court,  and  have 
sent  the  cause  here  that  such  judgment  might 
be  given  as  was  consistent  with  their  construc- 
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tion  of  the  Constitution  and  laws  of  the  U.  S., 
relative  to  the  exemption  of  a  foreign  Consul 
from  prosecution  in  a  State  Court. 

*The  Chancellor  then  read  a  rule  or  or-  [*6 1 
der  drawn  up  by  him,  which  he  proposed 
should  be  entered,  which  was  subsequently 
adopted  by  the  Court,  and  will  be  found  at  the 
end  of  this  case. 

By  Mr.  Justice  Sutherland.  The  questions 
to  be  determined  by  us  are — what  has  been  de- 
cided in  this  case  by  the  Supreme  Court  of  the 
U.  S.,  and  what  is  necessary  to  be  done  to  give 
effect  to  the  judgment  of  that  court?  We  have 
the  opinion  delivered  by  Mr.  J.  Thompson,  in 
the  reversal  of  the  judgment  of  this  court,  from 
which  it  manifestly  appears,  that  that  court 
considered  this  court  to  have  decided  in  affirm- 
ing the  judgment  of  the  Supreme  Court  of  this 
State,  that  the  fact  that  Charles  A.  Davis  was. 
Consul  General  of  the  King  of  Saxony  was  not 
sufficient  cause  for  reversing  the  judgment 
rendered  by  the  Supreme  Court — because  from 
the  record  it  appeared  that  was  the  only  ques- 
tion presented  for  the  judgment  of  this  court, 
and  it  not  appearing  from  the  record  that  any 
objection  had  been  taken  that  the  exemption 
of  the  plaintiff  in  error  had  not  been  set  up  in- 
proper  lime,  or  that  the  judgment  of  this  court 
was  founded  upon  any  other  consideration  than 
that  assumed  as  above  as  the  ground  of  decis- 
ion. Now,  in  relation  to  the  right  of  State 
Courts  to  entertain  jurisdiction  ofsuits  against 
foreign  consuls,  there  is  no  difference  of  opin- 
ion between  this  court  and  the  Supreme  Court 
of  the  U.  S. ;  nor  did  this  court  affirm  the  judg- 
ment of  the  Supreme  Court  of  this  State  upon 
the  ground  upon  which  the  Supreme  Court  as- 
sumes the  decision  was  made.  The  judgment 
was  affirmed  because  the  plaintiff  in  error,  by 
the  laws  of  this  State,  had  not  the  right,  after 
suffering  a  judgment  to  pass  against  him  in 
the  Supreme  Court,  to  raise  the  question  of  his 
exemption  for  the  first  time  in  this  court.  The 
questions  whether  the  plaintiff  in  error  had 
not  waived  his  exemption  by  neglecting  to 
plead  it  in  the  Supreme  Court,  and  whether 
error  in  fact  in  a  case  like  this  can  be  assigned 
in  this  court,  it  is  true,  are  adverted  to  in  the 
opinion  of  Mr.  J.  Thompson;  but  what  hesaya 
upon  those  points  is  to  be  regarded  merely  as 
his  impressions  upon  questions  casually  raised 
by  counsel,  but  not  presented  by  the  record 
for  the  deliberate  opinion  and  judgment  of  the 
*court.  All  who  are  familiar  with  the  [*62 
proceedings  of  courts  well  know  that  opinion* 
thus  expressed  upon  the  collateral  branches  of 
a  case  which  constitute  no  part  of  the  founda- 
tion of  the  judgment  of  the  court,  are  never 
regarded  as  the  deliberate  and  definitive  opin- 
ions even  of  the  judge  who  expresses  them, 
much  less  of  the  court  where  it  consists  of  sev- 
eral judges.  To  guard  against  any  misappre- 
hension upon  this  point,  Judge  Thompson,  in 
the  conclusion  of  his  opinion  says  :  "  But  the 
reversal  of  this  judgment  is  put  on  the  ground 
that  from  the  record  we  are  left  to  conclude 
that  the  Court  for  the  Correction  of  Errors  de- 
cided that  the  character  of  Consul -General  of 
the  King  of  Saxony  did  not  exempt  the  plaint- 
iff in  error  from  being  sued  in  the  State  Court." 
All  that  the  Supreme  Court  of  the  U.  S.  have 
decided,  then,  is,  that  a  Consul-General  of  a 
foreign  government,  resident  here,  is  not  liable 
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to  be  sued  in  a  State  Court,  and  they  reversed 
the  judgment  of  this  court,  because  from  the 
record,  which  alone  they  could  regard,  it  ap- 
peared that  this  court  had  held  that  he  might 
be  sued  in  a  State  Court.  Now  we  all  know, 
and  the  Supreme  Court  of  the  U.  8.  was,  un- 
doubtedly, perfectly  aware  that,  in  point  of 
fact,  this  court  never  decided  any  such  thing; 
that  its  judgment  proceeded  exclusively  upon 
the  ground  that  as  the  plaintiff  in  error  had 
omitted  to  set  up  his  exemption  in  the  Supreme 
Oourt,  this  court  could  not  entertain  and  pass 
upon  it  as  an  original  question.  The  Supreme 
•Court  of  the  U.  S.  accordingly  simply  reversed 
the  judgment  of  this  court,  without  giving  any 
directions  as  to  its  ulterior  proceedings.  It 
seems  to  me,  therefore,  that  we  are  at  liberty 
to  enter  a  new  order  or  judgment  in  the  case, 
setting  forth  the  grounds  on  which  we  pro- 
ceed. The  precise  matter  decided  by  this 
court  will  then  appear  upon  the  record,  and 
may  be  presented  for  the  distinct  and  deliber- 
ate judgment  of  the  Supreme  Court  of  the  U. 
S.,  if  the  plaintiff  in  error  should  still  feel  him- 
self aggrieved.  There  is  no  disposition  on  the 
part  of  this  court  to  obstruct  or  evade  the  judg- 
ment of  the  Supreme  Court  of  the  U.  S.,  but  a 
due  regard  to  the  rights  of  the  parties  con- 
cerned, as  well  as  a  proper  self  respect,  forbid 
that  we  should  go  in  advance  of  the  judgment 
of  that  court,  and  abandon  principles  apper- 
<>3*]  taining  to  the  jurisdiction  of  *this  court, 
which  have  long  been  considered  as  well  set- 
tled, and  which  in  this  very  case  have  been 
solemnly  adjudged,  when  those  principles  have 
never  been  presented  in  an  appropriate  form 
for  the  consideration  of  the  Supreme  Court  of 
the  U.  S.,  and  have  never  undergone  its  judg- 
ment. I  perceive  no  objection,  therefore,  to 
concurring  in  the  order  proposed  by  the  Chan- 
tettor  to  be  entered. 

By  Mr.  Senator  Seward.  The  first  ques- 
tion presented  by  this  motion  is,  what  must  be 
the  action  of  this  court,  in  order  fully  to  obey 
the  mandate  of  the  Supreme  Court  of  the  U. 
S.  ?  The  judgment  of  this  court  was,  that  the 
judgment  of  the  Supreme  Court  of  this  State 
be  affirmed.  By  the  mandate  of  the  Supreme 
•Court  of  the  U.  S.,  it  is  declared  that  the  judg- 
ment of  this  court  be  reversed,  and  we  are 
•commanded  to  render  judgment  in  conformity 
to  their  judgment.  Of  course  we  are  required 
to  vacate  the  former  judgment  of  this  court. 
Suppose  we  have  thus  far  complied  with  the 
directions  of  the  mandate,  the  attitude  of  the 
cause  is  this  :  There  is  a  judgment  of  the  Su- 
preme Court  of  this  State,  in  favor  of  the  de- 
fendants in  error  against  the  plaintiff  in  error. 
The  plaintiff  in  error  has  assigned  in  this  court 
for  error  in  fact,  that  at  the  time  of  the  com- 
mencement of  this  suit  against  him  in  the  Su- 
preme Court,  he  was  a  Consul-General  of  the 
King  of  Saxony,  and  of  course  was  suable  only 
in  the  courts  of  the  U.  8,  To  this  assignment 
of  error,  the  defendants  in  error  have  pleaded 
that  no  such  error  appeared  in  the  record  of 
the  cause  in  the  Supreme  Court.  Upon  the 
record  containing  this  informal  issue,  we  are 
required  by  the  mandate  of  the  Supreme  Court 
of  the  U.  S.,  to  render  judgment  between  the 
parties,  with  the  direction  that  the  judgment 
so  to  be  rendered,  shall  be  "comformable  to  the 
judgment  and  opinion  of  the  Supreme  Court 
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of  the  United  States.and  with  the  Constitution 
and  laws  of  the  United  States,  the  said  writ  of 
error  notwithstanding."  It  becomes  import- 
ant, then,  to  ascertain  what  are  the  judgment 
and  opinion  of  that  court,  to  which  we  are  re- 
quired to  conform  our  judgment.  The  Su- 
preme Court  of  the  U.  S.  in  their  opinion  de- 
livered by  Judge  Thompson  say,  the  question 
legitimately  presented  by  *the  issue  [*64 
joined  in  this  court  is,  whether  the  office  of 
Consul-General  of  the  King  of  Saxony  entitled 
the  plaintiff  in  error  to  an  exemption  from  be- 
ing sued  in  the  Supreme  Court  of  this  State. 
Upon  this  issue  it  is  the  opinion  of  the  Su- 
preme Court  of  the  U.  S.,  that  the  judgment 
heretofore  rendered  by  this  court  is  to  be  re- 
garded as  a  decision,  that  the  character  of  Con- 
sul-General of  the  King  of  Saxony  did  not  en- 
title the  plaintiff  in  error  to  the  exemption  be- 
fore mentioned.  The  judgment  and  opinion 
of  the  Supreme  Court  of  the  U.  S.  is,  that  this 
decision  of  this  court  was  erroneous,  and  for 
that  error  the  judgment  of  this  court  is  reversed. 
The  opinion  of  the  Supreme  Court  of  the  U.  S. 
is,  that  upon  the  beforementioned  question  the 
decision  of  this  court  should  have  been,  that 
the  character  of  Consul-General  of  the  King  of 
Saxony  did  entitle  the  plaintiff  in  error  to  an 
exemption  from  being  sued  in  the  Supreme 
Court  of  this  State.  It  is  further  the  opinion 
of  the  Supreme  Court  of  the  U.  S.,  that  on  this 
record  no  question  was  or  could  be  raised  in 
this  court  or  in  that  court,  whether  the  plaint- 
iff in  error  could  assign  his  privilege  as  error 
in  fact  in  this  court.  Now,  when  we  are  to 
render  judgment  in  conformity  to  the  opinion 
and  judgment  of  the  Supreme  Court  of  the  U. 
S. ,  we  must  necessarily  regard  their  ascertained 
and  denned  opinion  of  the  nature  of  the  issue 
upon  which  the  judgment  is  to  be  rendered. 
We  have  no  other  light  to  guide  us.  We  who 
sit  here  to  render  judgment,  are  to  pronounce 
that  judgment,  not  as  judges  who  by  the  re- 
turn of  the  record  to  us, are  invested  with  pow- 
er to  hear  again  and  re-adjudge  this  cause  and 
decide  upon  it  as  an  original  question.  If  such 
were  the  case,  most  of  us,  I  might  perhaps  say 
all  but  the  Chancellor,  are  disqualified  by  the 
statute  from  rendering  judgment,  for  we  have 
heard  no  argument  of  the  cause  ;  yet  we  are 
bound  to  render  judgment.  How  then  can  we 
render  judgment, otherwise  than  ministerially, 
by  way  of  correcting  under  direction  of  the  Su- 
preme Court  of  the  U.  S.,  a  judgment  of  this 
court  heretofore,  rendered?  In  order  to  pur- 
sue this  direction,  our  judgment  must  be  ren- 
dered upon  the  issue,  and  in  reference  to  the 
question  involved  in  the  cause,  as  decided  by 
the  Supreme  Court  of  the  U.  S.  How  other- 
wise, than  by  the  record,  mandate  and  opinion 
*of  the  Supreme  Court  of  the  U.  S.,  can  I  [*65 
or  any  other  member  of  this  court,  who  was  not 
here  when  the  judgment  was  rendered,  be  in- 
formed of  the  true  state  of  the  case  as  it  was 
when  that  judgment  was  rendered.  If,  then, 
the  legitimate  question  presented  by  the  issue 
in  this  cause  be.  whether  the  character  of  Con- 
sul-General of  the  King  of  Saxony  entitled  the 
plaintiff  in  error  to  an  exemption  from  being 
sued  in  the  Supreme  Court  of  this  State,  and  if 
our  former  affirmance  of  the  judgment  of  the 
last  mentioned  court  was  a  decision  that  his 
character  as  such  Consul  did  not  entitle  the 

WEND  10. 


1832 


DAVIS  v.  PACKARD. 


65 


plaintiff  in  error  to  the  exemption  demanded, 
then  the  reversal  of  the  judgment  of  the  Su- 
preme Court  of  this  State  must  be  the  only 
judgment  which  can  be  rendered  by  this  court 
consistent  with  the  issue  contained  in  the  rec- 
ord, and  conformable  to  the  judgment  and 
opinion  of  the  Supreme  Court  of  the  U.  8. ; 
and  that  judgment  would  be  a  decision  that 
the  character  of  Consul-Qeneral  did  entitle  the 
plaintiff  in  error  to  the  exemption  which  he 
-cliiimed.  The  judgment  of  affirmance  pro- 
nounced by  this  court  was  a  judgment  deny- 
ing the  plaintiff  in  error  the  exemption.  It  is 
the  judgment  and  opinion  of  the  Supreme 
•Court  of  the  U.  S.  that  this  denial  was  erro- 
neous. The  judgment  which  we  are  now  re- 
quired to  render  so  as  to  correct  theerror.must 
be  the  converse  of  that  which  was  erroneous  ; 
that  is  to  say,  it  must  be  a  judgment  granting 
to  the  plaintiff  in  error  the  exemption  claimed. 
The  claim  of  privilege  was  not  that  the  plaint- 
iff in  error  ought  not  to  be  sued  in  this  court, 
but  that  he  had  been  erroneously  sued  in  the 
Supreme  Court.  The  judgment  of  this  court 
was  that  he  was  not  erroneously  sued  in  the 
Supreme  Court.  The  opinion  and  judgment 
of  the  Supreme  Court  of  the  U.  S,  is,  that  the 

E hint  ill'  in  error  was  erroneously  sued  in  the 
upreme  Court  of  this  State.  Of  course,  the 
judgment  we  are  now  required  to  render,  if  it 
be  made  to  conform  to  that  opinion  and  judg- 
ment, must  be  that  the  plaintiff  in  error  was 
erroneously  sued  in  the  Supreme  Court  of  this 
State,  and  the  judgment  which  should  be  ren- 
dered to  express  this  decision,  can  only  be  a 
reversal  of  the  judgment  of  the  Supreme  Court 
of  this  State. 

It  has  been  suggested  that  we  are  allowed  by 
the  mandate  a  latitude  in  respect  to  the  judg- 
66*]  ment  to  be  rendered,  within  *the  limits 
of  which  we  may  dismiss  the  writ  of  error  in 
this  cause.  The  words  in  the  mandate  which 
are  supposed  to  afford  this  latitude,  are  those 
which  direct  that  our  judgment  shall  be  made 
"conformable  to  the  Constitution  and  laws" 
of  the  U.  S.  This  I  am  constrained  to  think 
a  forced  and  not  very  logical  construction  of 
these  words.  The  judgment  and  opinion  of 
the  Supreme  Court  of  the  U.  S.  are,  that  the 
former  judgment  of  this  court  was  erroneous, 
because  it  was  not  conformable  to  the  Consti- 
tution and  laws  of  the  U.  S.  The  judgment 
and  opinion  of  the  Supreme  Court  of  the  U. 
S.  are,  as  I  have  before  proved,  that  according 
to  the  Constitution  and  laws  of  the  U.  S. ,  the 
judgment  of  this  court  should  have  granted  to 
the  plaintiff  in  error  the  exemption  demanded 
by  him  in  his  assignment  of  errors  ;  so  that 
the  words  in  the  mandate  relied  upon  as  allow- 
ing the  latitude  supposed,  are  merely  cumula- 
tive, and  confer  no  direction,  but  simply  de- 
clare what  without  them  would  be  inferred,  to 
wit :  that  the  judgment  and  opinion  of  the 
Supreme  Court  of  the  U.  S.  must  be  conformed 
to,  because  they  are  according  to  the  Constitu- 
tion and  laws  of  the  U.  S.  In  claiming  the 
latitude  mentioned,  much  reliance  is  placed 
also  upon  the  words  in  the  mandate  "notwith- 
standing the  said  writ  of  error."  But  these, 
are  merely  technical  words,  not  enlarging  or 
rendering  vague  the  previous  directions  of  the 
mandate.  The  true  construction  of  the  man- 
date is:  "Your  judgment  is  erroneous,  because 
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you  denied  the  exemption  claimed  by  the 
plaintiff  in  error.  The  plaintiff  in  error  was 
entitled  by  the  Constitution  and  laws  of  the  U. 
S.  to  a  judgment,  granting  the  exemption 
claimed.  You  are,  therefore,  directed  to  va- 
cate your  judgment  and  to  render  a  judgment 
conformed  to  our  opinion  and  judgment  here- 
by expressed,  and  to  the  Constitution  and  laws 
of  the  U.  S.,  as  by  our  opinion  and  judgment 
we  expound  them,  and  this  judgment  you  are 
to  render,  notwithstanding  the  cause  has  been 
brought  to  us  for  our  judgment  by  writ  of  er- 
ror from  before  you."  If  I  have  not  altogether 
misapprehended  the  case  thus  far,  I  have 
shown  that  by  the  mandate  of  the  Supreme 
Court  of  the  U.  S.  we  are  required  not  only  to 
reverse  the  judgment  of  this  court  by  .which  the 
judgment  of  the  Supreme  *Courtof  this  [*67 
State  was  affirmed,  but  we  are  also  required 
to  render  such  a  judgment  as  will  be  a  decis- 
ion that  the  plaintiff  in  error  was  not  liable  to 
be  sued  in  the  Supreme  Court  of  this  State, 
which  judgment  can  only  be  that  the  judg- 
ment of  the  Supreme  Court  of  this  State  be 
reversed. 

The  motion  made  on  the  part  of  the  defend- 
ants in  error,  that  this  court  dismiss  the  writ  of 
error  by  which  the  judgment  of  the  Supreme 
Court  of  this  State  was  brought  under  review, 
cannot  be  granted  without  disobedience  or 
evasion  of  the  mandate.  Regarded  in  this  point 
of  view,  the  question  now  before  the  court  as- 
sumes all  that  interest  which  attaches  to  every 
question  of  conflicting  jurisdiction,  between 
the  courts  of  the  U.  S.  and  those  of  several 
States.  I  am  aware  it  is  urged  we  may  con- 
sistently with  the  mandate  dismiss  the  writ  of 
error,  on  the  ground  that  although  we  admit 
the  plaintiff  in  error  was  not  liable  to  be  sued 
in  the  Supreme  Court,  yet  we  have  no  juris 
diction  of  the  issue  of  error  joined  in  this  court; 
and  it  is  contended  that  if  we  so  dismiss  the 
writ  of  error,  assigning  upon  the  record  the 
reasons  for  adopting  this  course,  our  judgment 
will  be  sustained  by  the  Supreme  Court  of  the 
U.  S.  But  I  deem  this  position  altogether  fal- 
lacious. We  have  now  no  power  to  alter  the 
record  of  this  cause  as  it  came  before  this  court, 
from  the  Supreme  Court  of  the  U.  S. ;  nor 
have  we  power  to  vary  the  issue  before  this 
court,  and  the  reason  is  obvious:  the  cause  be- 
longed to  the  Supreme  Court  of  the  U.  S.  It 
has  been  remanded  to  us,  with  direction  to 
render  judgment  of  a  particular  force  and  ef- 
fect. We  cannot  avail  ourselves  of  the  record 
to  render  a  judgment  different  from  that  which 
we  are  required  to  render,  nor  to  dismiss  the 
writ  of  error,  which  would  be  tantamount  to 
rendering  judgment  against  the  party  in  whose 
favor  we  are  commanded  to  pronounce  judg- 
ment; nor  can  we  make  any  alterations  in  the 
record,  the  effect  of  which  would  be  prejudi- 
cial to  either  of  the  parties  who  litigated  in  the 
Supreme  Court  of  the  U.  S.  The  statement  of 
reasons  to  justify  our  dismissal  of  the  writ  of 
error  would  be  a  variance  in  the  record  affect- 
ing the  rights  of  the  parties.  Nor  is  it  safe 
in  this  instance  or  as  a  precedent  to  adopt  such 
a  course.  The  judgment  is  to  be  rendered,  not 
'according  to  our  present  views  of  the  [*68 
case,  but  according  to  what  is  the  legal  view 
of  the  case,  and  that  legal  view  is  denned  by 
the  Supreme  Court  of  the  U.  S.  Now  this 
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view  thus  settled,  presents  only  one  point  upon 
which  this  court  can  deliberate  or  decide,  to 
wit:  whether  the  character  of  Consul-General 
of  the  King  of  Saxony  entitled  the  plaintiff  in 
error  to  an  exemption  from  being  sued  in  the 
Supreme  Court  of  this  State.  To  assign  rea- 
sons for  dismissing  the  writ  of  error  is  no  less 
than  by  an  act  of  the  court  to  insert  an  indi- 
rect issue  upon  the  question  of  the  jurisdiction 
of  this  court.  Let  us  suppose  that  upon  this 
assignment  of  error  in  fact  and  this  plea  of  in 
nullo  est  erratum,  the  court  should  now  dismiss 
the  writ  of  error  We  should  do  it  in  viola- 
tion of  the  opinion  of  the  appellate  court,  that 
the  legitimate  effect  of  the  issue  is  whether  the 
character  of  the  plaintiff  in  error  as  Consul- 
General  entitled  him  to  the  exemption  claimed. 
Shall  we  excuse  the  violation  by  altering  the 
record  and  inserting  an  allegation  that  the 
time,  place  and  manner  in  which  the  plaintiff 
in  error  set  up  this  exemption  were  improper, 
when  the  Supreme  Court  of  the  U.  S.  have  de- 
clared, in  assigning  their  reasons  for  reversing 
the  judgment,  that  no  objection  was  raised  in 
this  court  as  to  the  time,  place  and  manner  of 
setting  up  this  exemption?  What  is  this  but 
saying  the  Supreme  Court  of  the  U.  S.  have 
overlooked  an  important  point  inferable  from 
the  record  and,  therefore,  have  erroneously  di- 
rected us  to  render  judgment  in  the  cause.and 
we  will,  therefore,  state  upon  the  record  this 
oversight  of  that  court,  and  render  no  judg- 
ment whatever.  To  me  it  seems  a  plain  prop- 
osition, that  if  the  Supreme  Court  of  the  U.  S. 
have  rightly  decided  that  the  issue  presented 
was  such  an  one  as  would  sustain  the  judg- 
ment of  this  court  upon  the  merits,  had  it 
been  correctly  made,  it  is  such  an  one  as  re- 
quires that  the  court  shall  render  a  correct 
judgment  upon  the  merits.  It  has  been  urged 
that  the  opinion  of  the  Supreme  Court  of  the 
U.  S.,  pronounced  by  Judge  Thompson,  indi- 
rectly, implies  that  the  writ  of  error  from  this 
court  to  the  Supreme  Court  of  this  State  should 
have  been  dismissed  by  this  court,  instead  of 
the  former  judgment  of  this  court  having  been 
rendered;  and,  therefore,  it  is  contended  that 
69*] this  court  may  now  do  what  by  *the  Su- 
preme Court  of  the  U.  S.  it  is  admitted  it 
ought  before  to  have  done.  With  all  defer- 
ence, I  am  compelled  to  deny  both  the  fact  as- 
sumed and  the  inference.  In  the  opinion  of 
Mr.  J.  Thompson,  it  is  urged,  indeed,  that  the 
judgment  of  the  Court  of  Errors  could  not,  as 
was  contended , have  proceeded  upon  the  ground 
that  the  matter  assigned  for  error  was  not  er- 
ror because  it  was  not  pleaded  in  the  court  be- 
low, from  the  fact  that  the  Court  of  Errors  de- 
cided upon  the  merits  instead  of  dismissing  the 
writ  of  error,  and  the  same  argument  was  used 
when  this  cause  was  before  the  Supreme  Court 
of  the  U.  S.,  on  a  motion  to  dismiss  the  writ 
of  error.  6  Pet. ,  49.  But  that  court  nowhere 
say  that  this  court  could,  on  these  pleadings, 
have  dismissed  the  writ  of  error  from  this  court 
to  the  Supreme  Court  of  this  State  and,  on  the 
other  hand,  in  both  the  opinions  to  which  1 
have  referred,  they  maintain  that  the  issue  be- 
fore this  court  required  a  judgment  upon  the 
merits,  and  assume,  if  they  do  not  prove,  that 
this  court  had  jurisdiction  to  render  such  a 
judgment.  If,  then,  the  writ  of  error  be  now 
dismissed,  and  the  cause  again  be  brought  be- 
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fore  the  Supreme  Court  of  the  U.  S.,  bearing 
upon  the  face  of  the  record  a  substantial  issue 
upon  the  question  of  the  plaintiff's  privilege, 
with  a  judgment  thereon  neither  granting  or 
denying  the  privilege,  but  evading  a  decision 
thereon,  it  is  at  least  to  be  expected  that  it  will 
be  remanded  to  us,  with  direction  to  render  a 
judgment  in  conformity  with  the  previous  in- 
structions of  the  court.  It  would  be  a  novel 
feature  in  the  practice  of  appellate  courts  to 
make  the  record  a  kind  of  a  diplomatic  medi- 
um of  communication  between  such  courts  and 
inferior  tribunals,  the  appellate  court  suffer- 
ing the  subordinate  court  to  vary  the  presenta- 
tion of  facts  or  reasons  contained  in  the  record, 
and  assign  new  facts  or  reasons  as  often  as  the 
appellate  court  should  overrule  the  decision  of 
the  inferior  tribunal.  The  comity  of  such  an 
appellate  court  would  greatly  exceed  its  effi- 
ciency in  the  administration  of  justice.  The 
question  before  the  Supreme  Court  of  the  U. 
S.  was,  whether  the  judgment  of  this  court 
was  correct,  not  whether  the  court  assigned 
correct  reasons  for  its  judgment.  Whatever 
reasons  might  legitimately  have  operated,  or 
ought  to  have  operated  upon  the  minds  of  this 
*court,  it  is  necessarily  to  be  presumed  [*7O 
were  considered  by  the  appellate  court,  and 
were  found  to  be  sufficient  to  sustain  our  judg- 
ment. 

I  proceed  next  to  examine  the  reasons  urged 
against  the  motion  to  reverse  the  judgment  of 
the  Supreme  Court.  In  the  first  place,  it  is 
said  that  this  court  had  no  jurisdiction  over 
the  record  of  this  cause  sent  from  the  Supreme 
Court  of  this  State,  to  review  the  judgment 
thereof  upon  an  assignment  of  error  in  fact. 
This  argument  presents  the  singular  proposi- 
tion, that  this  court  has  assumed  (therefore, 
has  decided  it  had  jurisdiction)  to  render  judg- 
ment of  affirmance  of  a  judgment  of  the  Su- 
preme Court,  but  is  now  to  decide  when  the 
judgment  of  affirmance  is  found  to  be  errone- 
ous, that  it  has  not  jurisdiction  to  render  a. 
judgment  of  reversal  upon  the  same  issue  and 
under  precisely  the  same  circumstances.  The 
Supreme  Court  of  the  U.  S.  have  correctly  de- 
cided that  this  court  assumed  on  the  former 
hearing  the  very  jurisdiction  it  is  now  invited 
to  disclaim.  The  error  found  in  our  judgment, 
let  it  be  remembered,  is  that  we  erred,  not  in 
assuming  to  decide,  but  in  deciding  wrong.  If 
the  court,  then,  exceeded  its  jurisdiction  in  de- 
ciding at  all,  no  such  error  has  been  com- 
plained of  to  the  Supreme  Court  of  the  U.  S. ; 
that  court  has  found  none;  it  is  not  now  for  us 
to  correct  it ;  it  is  too  late,  so  far  as  this  cause 
and  these  parties  are  concerned.  What  we  are 
commanded  to  do  is  not  to  decide  that  the 
court  then  erred  in  assuming  jurisdiction,  but 
the  jurisdiction  being  no  longer  debatable,  it 
is  to  render  a  correct  judgment  in  lieu  of  the 
former  erroneous  judgment.  The  mandate 
requires  us  to  assume  this  jurisdiction.  To- 
allege  we  have  not  the  power  or  right  con- 
ferred by  the  Constitution  and  laws  of  this 
State  to  assume  the  jurisdiction  and  render 
judgment,  is  to  maintain  that  the  Supreme 
Court  of  the  U.  8.  has  decided  erroneously, for 
which  reason  we  are  not  bound  to  submit;  and 
what  is  this  but  the  subordinate  tribunal  re- 
fusing to  yield  to  the  decisions  of  the  superior 
— the  inferior  court  reviewing  the  decisions  of 
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the  appellate  court?  By  the  Constitution  and 
laws  of  the  U.  S.,  it  is  declared  that  in  certain 
cases  the  Supreme  Court  of  the  U.  S.  shall  have 
appellate  jurisdiction  over  this  court.  The 
1 1*]  right  of  appellate  jurisdiction  *caunot 
exist,  unless  it  be  complete,  absolute  and  un- 
limited as  regards  the  inferior  tribunal.  In  the 
appellate  court  must  be  vested,  in  every  case 
brought  before  it,  the  right  to  decide  whether 
the  case  be  such  as  falls  within  its  appellate 
jurisdiction;  for  if  the  inferior  court  could  law- 
fully resist  on  the  ground  of  absence  of  juris- 
diction in  the  appellate  court,  then  the  inferi- 
or court,  and  not  the  appellate  court,  would 
be  the  tribunal  to  determine  the  extent  of  ju- 
risdiction of  the  appellate  court.  Of  course, 
the  inferior  court  would  exercise  the  paramount 
power — which  is  absurd.  Necessarily,  also, 
the  appellate  court  must  have  the  right  to  de- 
cide whether  error  has  been  committed, and  to 
direct  the  manner  and  extent  of  remedy.  If 
it  had  not  such  right,  then  the  inferior  court 
would  obey  such  mandate  as  it  should  think 
proper  to  obey,  and  would  resist  such  as  it 
should  think  proper  to  resist.  This  also  would 
be  to  elevate  the  subordinate  over  the  appellate 
tribunal.  The  principle  I  have  asserted  is  not 
new;  it  prevails  in  the  Constitution  of  this 
State.  The  power  of  this  court  to  review  the 
errors  of  the  Supreme  Court  and  Court  of 
Chancery  is  accompanied  by  the  power  to  de- 
cide not  only  in  what  cases  this  court  has  ju- 
risdiction, but  to  define  also  the  limits  of  their 
jurisdiction,  and  to  prescribe  the  manner  and 
extent  of  the  correction  of  errors;  and  as  prop- 
erly may  either  of  those  courts  refuse  to  render 
such  judgment  as  we  direct  upon  the  ground 
of  our  want  of  jurisdiction  or  usurpation  of 
jurisdiction,  as  this  court  allege  these  objec- 
tions against  a  judgment  of  the  Supreme  Court 
of  the  U.  S.  Nor  do  I  think  there  is  any  gronnd 
for  alarm  in  the  power  which  I  am  free  to  ad- 
mit is  thus  conceded  to  the  Supreme  Court  of 
the  U.  S.  Acting  under  a  due  sense  of  their 
responsibility, that  court  have  never  yet  abused 
the  power  conferred  upon  them  by  the  Consti- 
tution. Its  judges  being  amenable  to  impeach- 
ment, and  ail  its  judgments  subject  to  the  con- 
servative legislation  of  Congress,  the  Supreme 
Court  of  the  U.  S.  may  be  obeyed  with  much 
more  safety,  as  regards  the  liberty  and  rights 
of  the  people,  than  the  courts  of  the  several 
States  be  allowed  to  erect  barriers,  as  may  suit 
their  interests  or  caprice,  against  the  exercise 
or  jurisdiction  of  the  appellate  court.  The 
power  to  decide  correctly,  and  enforce  a  decis- 
72*]  ion  when  correctly  *made,  necessarily 
implies  the  same  power  to  decide  incorrectly, 
and  enforce  a  decision  when  incorrectly  made. 
I  will  not  now  examine  whether  the  Supreme 
Court  of  the  U.  S.  have  decided  correctly  con- 
cerning the  powers  and  jurisdiction  of  this 
court,  or  whether  that  court  erroneously  de- 
cided upon  the  merits  or  even  the  nature  of  the 
issue  in  this  cause.  In  the  light  in  which  I 
have  examined  the  subject,  all  these  questions 
are  foreign  to  the  grounds  upon  which  the  de- 
cision of  this  court  on  this  motion  should  be 
pronounced.  I  am,  therefore,  of  opinion  that 
this  court  do  render  judgment,  reversing  the 
judgment  of  the  Supreme  Court  of  this  State. 
.'//•.  Senator  Sudam  expressed  his  opinion 
that  the  proper  course  to  be  pursued  in  this 
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case  would  be  to  reverse  the  judgment  of  af- 
firmance of  this  court,  and  that  then  the  cause 
would  stand  here  as  it  did  previous  to  the  ren- 
dition of  judgment  in  this  court.  He  believed 
if  the  reasons  upon  which  the  judgment  of 
this  court  was  founded,  had  appeared  on  the 
record  sent  up  to  the  Supreme  Court  of  the  U. 
S.,  the  decision  of  that  court  would  have  been 
different  from  what  it  was.  He  concurred  in 
the  propriety  of  entering  the  order  proposed  by 
the  CJianceUor,  and  then  the  plaintiff  in  error, 
if  he  thought  proper,  might  take  up  the  de- 
cision of  this  court  for  review. 

The  rule  or  order  proposed  by  the  Chancellor 
to  be  entered,  is  in  these  words: 

"  The  plaintiff  in  error  in  this  cause  having 
removed  the  transcript  of  the  record  of  the 
judgment  in  this  cause,  heretofore  given  in 
this  court,  into  the  Supreme  Court  of  the  U.S. 
by  a  writ  of  error;  and  on  reading  and  filing 
the  mandate  of  the  said  Supreme  Court  of  the 
U.  S.,  by  which  it  appears  that  the  said  Su- 
preme Court  of  the  U.  S.  have  reversed  the 
judgment  of  this  court,  and  have  remanded  the 
cause  to  this  court,  with  directions  to  conform 
its  judgment  to  the  opinion  of  the  said  Supreme 
Court  of  the  U.  S.,  and  that  such  further  pro- 
ceedings be  had  in  this  cause,  as  according  to 
right  and  justice,  and  in  conformity  to  the 
opinion  and  judgment  of  the  said  Supreme 
Court  of  the  U.  S.  ought  to  be  had,  the  said 
writ  of  error  notwithstanding;  and  *on  [*73 
hearing  counsel,  as  well  on  behalf  of  the  plaint 
iff  as  the  said  defendants,  it  is  thereupon  de- 
clared and  adjudged  by  this  court,  that  a  Con- 
sul-Qeneral  of  the  King  of  Saxony  is,  by  the 
Constitution  and  law  of  the  U.  S.",  exempted 
from  being  sued  in  a  State  Court.  It  is  further 
adjudged  and  declared, that  the  Supreme  Court 
of  the  State  of  N.  Y.is  a  court  of  general  common 
law  jurisdiction,  and  that  by  the  laws  of  this 
State,  this  court  has  no  jurisdiction,  power  or 
authority  to  reverse  a  decision  of  the  said  Su- 
preme Court  for  any  error  in  fact,  or  any  other 
error  than  such  as  appears  upon  the  face  of 
the  record  and  proceedings  of  the  said  Supreme 
Court,  and  that  no  other  errors  can  be  assigned 
or  regarded  as  a  ground  of  reversal  of  a  judg- 
ment of  the  said  Supreme  Court  than  such  as 
appear  upon  the  record  and  proceedings  of  the 
said  Supreme  Court,  and  which  relate  to  ques- 
tions which  have  actually  been  brought  before 
the  justices  of  that  court  for  their  decision 
thereon,  by  a  plea  to  the  jurisdiction  of  that 
court  or  otherwise;  and  that  this  court  was  not 
authorized  to  notice  the  allegation  of  the  said 
Charles  A.  Davis,  assigned  for  error  in  this 
court,  that  he  was  Consul-General  for  the 
King  of  Saxony  ;  or  to  try  the  truth  of  the 
said  allegation,  or  to  regard  the  said  allega- 
tion as  true,  and  that  by  the  laws  of  this  State, 
the  replication  of  the  defendants  to  an  assign- 
ment of  errors  that  there  is  no  error  in  the  record 
and  proceedings,  or  in  the  giving  of  the  judg- 
ment of  the  Supreme  Court,  was  not  an  admis- 
sion of  the  truth  of  any  matter  assigned  as 
error  in  fact,  or  which  was  not  properly  as- 
signable for  error  in  this  court,  and  that  if  there 
was  no  error  upon  the  face  of  the  record  of  the 
proceedings  in  the  Supreme  Court,  the  defend- 
ant in  error  was  entitled  to  a  judgment  of  af- 
firmance, according  to  the  laws  of  this  State, 
any  matter  assigned  for  error  in  fact  to  the 
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contrary  notwithstanding.  And  it  is  further 
declared  and  adjudged,  that  by  the  laws  of  this 
State,  if  there  is  any  error  in  a  judgment  of  the 
said  Supreme  Court,  or  in  the  proceedings, 
which  is  properly  assignable  for  error  in  fact, 
the  party  aggrieved  by  such  error  may  sue  out 
a  writ  of  error  coram  vobis,  returnable  in  the 
said  Supreme  Court,  upon  which  the  plaintiff 
in  error  may  assign  errors  in  fact;  and  if  such 
errors  in  fact  are  admitted,  or  are  found  to  be 
true  by  the  verdict  of  a  jury  upon  an  issue 
74*]  joined  thereon,  the  said  Supreme  *Court 
may  revoke  their  said  judgment,  and  that  for 
any  error  in  the  judgment  of  the  said  Supreme 
Court  upon  the  said  writ  of  error  coram  vobis, 
this  court  has  jurisdiction  and  authority,  upon 
a  writ  of  error  to  the  said  Supreme  Court,  to 
review  the  said  last  mentioned  judgment,  and 
to  give  such  judgment  in  the  premises  as  the 
said  Supreme  Court  ought  to  have  given.  It 
is,  therefore,  the  opinion  of  this  court  that  al- 
though the  said  Charles  A.  Davis,  the  plaintiff 
in  error  in  this  cause,  might  have  been  the  Con- 
sul-General  of  the  King  of  Saxony,  and  as  such 
was  not  liable  to  be  sued  in  the  State  Court, 
yet,  inasmuch  as  the  fact  that  he  was  such  Con- 
sul-General nowhere  appeared  in  the  record  of 
the  judgment  of  the  said  Supreme  Court,  the 
defendants  in  error  are  entitled  to  the  judgment 
of  this  court  affirming  the  said  judgment  of  the 
said  Supreme  Court.  But  the  defendants  in 
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error  having,  upon  the  filing  of  the  said  man- 
date of  the  said  Supreme  Court  of  the  U.  S., 
applied  to  this  court  to  dismiss  the  writ  of  error 
to  the  said  Supreme  Court  of  this  State,  it  is, 
therefore,  ordered  and  adjudged  that  the  said 
last  mentioned  writ  of  error  be  quashed;  and 
it  is  further  ordered  and  adjudged  that  the  said 
defendants  in  error  recover  against  the  plaint- 
iff in  error  their  costs  in  this  court,  according 
to  the  statute  in  such  case  made  and  provided, 
to  be  taxed,  and  also  interest  on  the  amount  of 
the  judgment  of  the  court  below  by  way  of 
damages;  and  that  the  proceedings  be  "remitted 
to  the  said  Supreme  Court  of  this  State. 

On  the  question  being  put — Shall  the  rule  or 
order  proposed  by  the  Chancellor  be  entered? 
— the  members  of  the  Court  voted  as  follows: 

In  the  affirmative — The  CHANCELLOR,  Mr. 
Justice  SUTHERLAND,  and  Senators  Armstrong, 
Beardsley,  Bronson,  Conklin,  Cropsey,  Deitz, 
Edwards,  Ffek,  Foster,  Gansevoort,  Halsey,  Has- 
brouck,  Lansing,  McDonald,  M'DoweU,  Slower, 
Sudam,  Westcott—20. 

In  the  negative — Senators  Birdsatt,  Griffin, 
Seward — 3. 

Whereupon  the  order  was  accordingly  en- 
tered. 

Affirmed— 8  Pet.,  312. 

Affirming-— 6  Wend.,  327. 

Distinguished— 3  Duer,  666,  667. 

Cited  in  5  Barb.,  116;  2  How.  Pr.,  189 ;  1  Park.,  363. 
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75*]    *HOLMES  v.  BROUGHTON. 

Plea  of  Former  Recovery  in  Another  State  under 
a  course  of  Procedure  Unknown  to  the  Common 
Law — Statute  under  which  Proceedings  were 
Had,  should  be  Set  Forth— This  Court  does  not 
Take  JVotice  of  Laws  of  a  Sister  State  at  Vari- 
ance with  the  Common  Law. 

Where  a  plea  was  Interposed  setting  forth  a  former 
recovery  for  the  same  causes  of  action  in  a  court  of 
the  State  of  Vt.,  and  a  satisfaction  of  the  judgment 
there  by  appraisement  of  lands  upon  execution  is- 
sued upon  such  judgment,  it  was  held,  that  such  sat- 
isfaction being  by  a  course  of  proceeding  unknown 
to  the  common  law,  the  defendant  was  bound,  if  the 
proceeding  was  authorized  by  the  statute  law  of  the 
State  of  Vt.,  to  set  forth  the  statute,  so  that  the 
court  might  see  that  the  proceedings  had  been  con- 
formable thereto:  and  that  a  general  averment  that 
the  proceedings  were  according  to  the  laws  of  the 
State  of  Vt.,  and  fully  authorized  thereby,  was  not 
sufficient. 

This  court  cannot  take  judicial  cognizance  of  any 
of  the  laws  of  our  sister  States  at  variance  with  the 
common  law. 

It  seems,  however,  that  upon  a  common  law  ques- 
tion the  legal  presumption  is,  that  the  common  law 
of  a  sister  State  is  similar  to  that  of  our  own. 

Citations— 2  East,  261 ;  1  Mass.,  104 ;' 2  .  Mass.,  84 ;  8 
Mass.,  99. 

DEMURRER  to  plea.  The  plaintiff  declared 
in  debt  on  judgment  rendered  in  this  court 
in  the  Term  of  August,  1815,  for  the  sum  of 
$830.42.  The  defendant  pleaded  that  in  June, 
1818,  the  plaintiff  commenced  a  suit  on  the 
judgment  now  sought  to  be  enforced,  in  the 
County  Court  of  the  County  of  Rutland,  in  the 
State  of  Vt.,  and  that  such  proceedings  were 
thereupon  had  that  in  the  Term  of  June  of  that 
76*]  court  in  the  *year  1819,  the  plaintiff  re- 
covered a  judgment  for  his  debt,  also  $226.25 
as  damages,  and  $24.75  as  costs.  That  Oct.  4, 
181 9, an  execution  was  sued  out  on  the  judgment 
so  obtained  in  the  County  Court  of  Rutland, by 
which  the  sheriff  of  Rutland  was  commanded  to 
cause  the  moneys  aforesaid  to  be  levied  as  the 

NOTE.— Evidence— Proof  of  foreign  laws. 

Foreman  laws,  and  laws  of  other  States,  muzt  be 
proved  <w  fact*,  as  the  courts  do  not  take  judicial 
notice  of  them.  Methods  of  proof.  See  U.  8.  Bank 
v.  Stearns,  15  Wend.,  314,  note. 

The  legal  prentmptiim  <«.  that  the  common  law 
prevails  in  the  other  States  of  the  Union.  See  Abell 
v.  Douglass,  4  Den,  305.  note. 

WEND.  10. 


law  directs,  of  the  goods  and  chattels  or  lands 
of  the  defendant, and  paid  to  the  plaintiff;  that 
Oct.  22,  the  same  year  the  sheriff  returned  the 
execution  and  certified  in  substance  that  he 
had  levied  upon  the  lands  of  the  defendant  in 
the  Town  of  Wells,  in  the  County  of  Rutland, 
and  had  caused  the  same  lands, with  the  appur- 
tenances, to  be  appraised  by  three  freeholders, 
who  had  appraised  the  same  at  $1,108.02,  to- 
the  full  satisfaction  of  the  execution  and  the 
costs  thereon  accruing;  concluding  with  an 
averment  that  the  return  of  the  sheriff  was  in 
all  respects  true,  referring  to  the  execution  and 
return  remaining  of  record  in  the  County  Court 
of  Rutland,  and  that  the  proceedings  under  the 
execution  were  according  to  the  laws  of  the 
State  of  Vt.,  and  were  fully  authorized  thereby. 
To  this  plea  the  plaintiff  demurred. 

Messrs.  J.  Holmes,  Jr.,  and  S.  Stevens, 
for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is  whether  the  proceedings  alleged  to  have 
been  had  in  the  State  of  Vt.  are  well  pleaded  f 
It  is  laid  down  by  Mr.  Chitty  that  the  courts 
do  not  ex  officio  take  notice  of  foreign  laws 
and,  consequently,  they  must  in  general  be 
stated  in  pleading.  1  Chit.  PI..  221.  The  ques- 
tion arose  in  ColUtt  v.  Keith,  2  East,  261,  which 
was  an  action  of  trespass  for  seizing  and  tak- 
ing a  ship  at  the  Cape  of  Good  Hope,  to  wit : 
etc.  The  defendant,  among  other  things,  plead- 
ed, that  the  settlement  of  the  Cape  of  Good 
Hope  was  subject  to  foreign,  to  wit :  Dutch 
laws  ;  that  the  ship  was  within  the  jurisdiction 
of  the  Supreme  Court  there,  and  that  certain 
proceedings  were  instituted  and  had  ;  that  the 
defendants,  according  to  the  foreign  laws  of 
the  place,  the  said  court  having  competent  ju- 
risdiction, were  authorized  and  ordered  to  take 
and  detain  the  ship.  To  this  plea  there  was  a 
*demurrer.  In  deciding  the  case,  Grose,  [*7  7 
J.,  said,  that  the  plea  was  too  general  ;  that  it 
was  not  enough  to  state  that  the  vessel  was 
within  the  jurisdiction  of  the  court  which  was 
governed  by  foreign  laws,  and  that  certain  pro- 
ceedings were  instituted ;  but  the  defendant 
should  have  shown  what  the  foreign  law  was 
which  gave  jurisdiction  to  the  court.  The 

788 


77 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1833 


court,  however,  put  the  decision  upon  another 
-defect  in  the  plea,  viz. :  that  the  defendant  had 
not  sufficiently  shown  his  authority.  The  ques- 
tion has  been  directly  decided  in  the  Supreme 
Court  of  Mass.  In  the  case  of  Walker  v.  Max- 
well, 1  Mass. ,  104,  it  was  held,  that  a  defend- 
ant who  relies  upon  the  statute  of  another 
State,  must  in  his  plea  set  out  the  statute,  that 
the  court  may  see  whether  the  proceedings 
•were  warranted  by  the  statute  or  not,  and  the 
general  allegation  that  the  proceedings  were 
pursuant  to  the  statute  is  not  sufficient.  That 
was  an  action  on  a  promissory  note,  so  called 
in  the  declaration,  by  which  Lyon  and  Maxwell 
promised  the  plaintiffs,  by  the  name  of  James 
Chase  &  Co.,  to  pay  them  35  dozen  wool  cards 
on  a  certain  day.  Maxwell  defended  and  plead- 
ed that  an  action  was  brought  by  one  Cole  in 
the  C.  P.  of  Bristol  Co.,  in  the  State  of  R.  L, 
against  Chase  one  of  the  plaintiffs  in  this  ac- 
tion, upon  a  certain  note  which  is  set  forth  of 
which  Cole  was  indorsee,  and  that  Cole  pursu- 
ant to  the  Statute  of  the  State  of  R.  I.  in  such 
case  made  and  provided,  directed  the  sheriff  to 
serve  the  original  writ  upon  the  defendants, 
Lyoii  and  Maxwell,  for  the  purpose  of  attach- 
ing the  personal  estate  of  Chase  in  their  hands; 
that  in  pursuance  of  the  statute  aforesaid,  ser- 
vice was  so  made,  that  Lyon  and  Maxwell,  pur- 
suant to  the  statute  aforesaid,  appeared  and 
submitted  to  examination;  etc.,  that  judgment 
was  rendered  in  favor  of  Cole  against  Chase, 
as  appears  by  the  record  ;  and  further,  that 
Cole  prosecuted  an  action  in  the  said  court  in 
pursuance  of  the  statute  aforesaid ,  against  the 
defendants  Lyon  and  Maxwell  upon  the  note 
now  declared  on,  and  set  forth  the  proceedings 
against  Chase,  and  judgment  ;  whereby  Lyon 
and  Maxwell  became  liable  to  pay  the  value  of 
the  wool-cards  attached  as  aforesaid,  etc.;  stat- 
ing a  judgment  in  favor  of  Cole  against  Lyon 
and  Maxwell  for  the  amount,  etc.  To  this  plea 
the  plaintiff  demurred  and  assigned  several 
78*]  causes  *of  demurrer,  one  of  which  is  that 
it  does  not  appear  by  the  plea  what  the  said 
statute  or  law  is,  which  is  mentioned  as  a  stat- 
ute in  said  plea,  nor  by  what  law  or  authority 
the  Court  of  C.  P.  in  Bristol  Co.  in  R.  I.,  gave 
the  judgment  described  in  the  plea.  The  whole 
court  were  of  opinion  that  the  plea  was  bad  for 
the  cause  assigned  ;  they  said  that  the  plea 
should  have  set  forth  the  Statute  of  R.  I.,  that 
the  court  might  see  whether  the  proceedings 
stated  in  the  plea  were  authorized.  That  the 
common  law  might  be  considered  common  to 
both  States,  and  regulating  the  proceeding  of 
courts  of  justice  in  both  ;  but  the  proceedings 
stated  in  the  plea  being  of  a  peculiar  kind,  and 
so  different  from  the  common  law,  the  statute 
ought  to  be  shown  to  them,  and  the  general  al- 
legation that  the  proceedings  were  pursuant  to 
the  Statute  of  R.  I.  was  not  sufficient.  The 
case  of  Pearsatt  v.  Dwight,  2  Mass.,  84,  shows 
what  is  considered  sufficient  in  that  State. 
There  the  defendant  pleaded  the  Statute  of 
Limitations  of  the  State  of  N.  Y. ;  the  part  of 
the  statute  upon  which  he  relied,  was  pleaded 
with  a  profert  of  the  exemplification  of  the 
whole  statute,  with  necessary  averments  ;  and 
it  was  held  by  Parsons,  Ch.  J.,  that,  notwith- 
standing the  profert  of  the  exemplification  of 
the  statute,  the  court  could  not  take  notice  of 
any  part  of  the  statute  not  shown  in  the  plea; 
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that  if  the  opposite  party  relied  on  any  part  of 
the  same  statute,  he  should  have  prayed  oyer 
and  spread  the  whole  statute  upon  the  record. 
Again;  in  the  case  of  Legg  v.  Legg,  8  Mass.,  99, 
the  same  court  declare  that  they  could  not  ju- 
dicially take  notice  of  the  laws  of  Vt.,  and  that 
upon  the  point  there  stated,  which  was  a  com- 
mon law  question,  they  must  presume  the  laws 
of  Vt.  to  be  similar  to  their  own.  The  doctrine 
of  this  highly  respectable  court  seems  to  me  to 
be  sound  ;  and  if  so,  the  plea  in  this  case  is  de- 
fective, in  not  setting  forth  the  Statute  of  Vt., 
if  any,  authorizing  the  proceedings  stated  to 
have  taken  place,  that  the  court  may  see  how 
those  proceedings  constitute  a  bar  to  the  plaint- 
iff's action.  This  court  cannot  take  judicial 
cognizance  of  any  of  the  laws  of  our  sister 
States,  at  variance  with  the  common  law.  The 
proceedings  stated  are  not  common  law  pro- 
ceedings, *and  the  authority  for  them  [*7J> 
must  be  specially  set  forth. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend,  on  payment  of  costs. 

Cited  in— 12  Wend.,  328 ;  9  N.  Y.,  62 ;  26  N.  Y.,  139 ; 
33  N.  Y.,  554;  81  N.  Y.,  544 ;  3  Lans.,  343;  22  Barb.,  129 ; 
46  Barb.,274;  62  Barb.,  149;  58  How.  Pr.,  76;  3  Abb.  Pr., 
27;  1  Abb.  N.  S.,  312;  3  Rob.,  722: 1  Sheld.,  289;  40  N.  J.; 
L.,  55;  13  Minn.,  393-4;  29  Am.  Dec.,  320  (11  Conn.,  388), 
42  Am.  Dec.,  201  (13  Ohio  St.,  209):  46  Am.  Dec.,  504  (1 
Greene,  78). 


CHURCH  v.  LANDERS. 

Trover  —  When  it  Lies  for  Property  Hired  of 
Plaintiff's  Wife. 

A  wife,  in  the  absence  of  her  husband,  may  hire 
out  the  horse  of  her  husband,  and  trover  will  not 
lie  for  the  possession  thus  obtained,  unless  it  be 
shown  that  the  husband  had  constituted  some  other 
person  his  agent,  to  take  charge  of  his  property  in 
his  absence. 

THIS  was  an  action  of  trover,  tried  at  the 
Chenango  Circuit  in  Oct..  1831,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  action  was  brought  to  recover  the  value 
of  a  horse  let  to  hire  by  the  wife  of  the  plaint- 
iff, in  the  absence  of  her  husband,  to  the  de- 
fendant to  go  a  journey  of  35  miles  ;  the  horse 
died  while  in  the  possession  of  the  defendant. 
The  plaintiff  was  from  home,  attending  to  the 
business  of  rafting  lumber.  When  he  left 
home,  he  told  his  wife  she  must  not  let  the 
horse  go  in  any  case,  unless  for  a  doctor.  There 
was  no  proof  that  the  defendant  knew  of  this 
prohibition.  The  judge  charged  the  jury  that 
a  wife,  as  such,  had  no  authority  to  lend  or 
hire  the  horses  or  oxen  of  her  husband,  she 
generally  having  nothing  to  do  with  such  prop- 
erty ;  that  the  husband  might  constitute  her 
his  general  or  special  agent  in  reference  to  his 
business,  and  whether  she  could  be  considered 
as  having  acted  as  his  agent  in  this  instance  he 
submitted  to  the  jury  upon  the  evidence  which 
had  been  given  in  this  case,  which  rather  went 
to  show  that  he  disapproved  of  such  interfer- 
ences by  his  wife.The  jury  found  for  the  plaint- 
iff a  verdict  of  $94,  the  value  of  the  horse, 
with  interest.  The  defendant  moved  for  a  new 
trial. 

Mr.  J.  Clapp,  for  the  defendant,  insisted 
that  where  a  husband  leaves  his  wife  in  the 
possession  of  his  property,  she  is,  during  his 
absence,  necessarily  his  agent,  and  the  husband 
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8O*1  is  bound  *by  her  acts.    He  cited  1  Com. 
Cont.,  178;  lEsp.,  142;  2  Stark.  Ev.,  57;  Bing., 
255,  n. 
Mr.  J.  C.  Clark,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  A  new  trial 
m>ixt  be  granted  in  this  case.  The  wife,  in  the 
absence  of  the  husband,  must  be  considered  as 
having  a  general  authority  to  exercise  the  usu- 
al and  ordinary  control  over  his  property, 
which  must  be  possessed  by  some  one,  unless 
it  be  expressly  shown  that  he  had  constituted 
some  other  person  his  agent  for  that  purpose. 
Nothing  of  that  kind  appears  in  this  case.  That 
the  plaintiff  once  told  his  wife  that  she  must 
not  let  or  lend  his  horse,  except  to  go  for  a  doc- 
tor, was  proved ;  but  it  was  a  mere  private  com- 
munication, not  known  to  the  defendant  or 
published  so  as  to  be  generally  known. 

Cited  in-12  Wend.,  438 ;  9  N.  Y.,  41 :  23  Barb.,  254 ; 
38  Super..225;  10  Allen,  541;  39  Am.  Dec.,390  (15  Conn., 
347);  44  Am.  Dec.,  765  (8  Blackf.,  240). 


LAWRENCE  v.  HUNT. 

Sales — Action  for  Damages  for  Non-delivery — 
Former  Suit  by  Defendant  for  Price  as  a  Bar 
— Record  of  Former  Verdict  and  Judgment 
Including  otlier  Parties,  as  Evidence. 

In  an  action  by  A  against  B,  for  damages  for  the 
non-delivery  of  a  quantity  of  wheat,  it  was  held 
that  a  verdict  and  judgment  in  an  action  by  B 
against  A,  in  which  the  plaintiff  claimed  to  recover 
the  price  of  the  wheat,  alleging  a  delivery  of  part 
.  and  a  readiness  as  to  the  residue,  was  no  bar  to  A's 
right  to  recover,  B  having  claimed  to  recover  as 
well  for  rye  and  corn  as  for  wheat  sold,  and  it  not 
appearing  that  any  part  of  the  verdict  was  for  the 
wheat.  This  was  so  adjudged,  although  on  the  trial 
of  B's  suit,  the  recovery  for  the  wheat  was  contest- 
ed on  the  ground  that  the  plaintiff  had  failed  to  per- 
form his  part  of  the  contract  in  reference  to  the 
same. 

It  was  also  held  in  this  case,  that  a  record  of  a 
former  verdict  and  judgment  was  admissible  in 
evidence,  although  between  different  parties,  where 
the  party  sought  to  be  affected  by  the  evidence  was 
a  party  to  the  former  suit,  in  which  it  was  sought 
to  charge  him  as  Jointly  liable  with  another,  and 
which  joint  liability  he  contested  on  the  former 
trial. 

Citations— 3  Wend.,  27 ;  8  Wend.,  9,  35. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Yates  Circuit  in  June,  1831,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  plaintiff  proved  a  contract  made  between 
him  and  the  defendant  in  Apr.,  1828,  by  which 
it  was  agreed  that  the  defendant  should  deliv- 
er to  the  plaintiff,  at  his  mill  at  Milo,  in  the 
81*]  *County  of  Yates,  500  bushels  of  wheat, 
as  fast  as  the  plaintiff  should  want  it  between 
the  time  of  the  contract  and  the  first  day  of 
July  following,  and  that  the  plaintiff  should 

NOTE.— Former  adjudication—  When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note.  See,  also, 
Crandall  v.  Gallup,  12  Conn.,  385;  McDougald  v. 
Kutherford,  30  Ala.,  253 ;  Jones  v.  Chase.  55  N.  H., 
234;  Wadhams  v.  Gay.  73  111. ,415:  Dayton  v.  Mintz- 

•  T,  ±i  Minn. ,393;    Howard  v.   Kimball,  65  MP..  308 : 
Ward  v.  State,  40  Miss.,  108  :   Kinggold  v.  Stone,  20 
Ark.,  526;  Hopkins  v.  Lee.  6  Wh..  109;  Cromwell  v. 
County  of  Sac,  94  TJ.  S..  351:  Aurora  City  v.  West.  74 
U.  S.  (7  Wall.),  82 ;    Gould  v.  Ry.  Co..  91  U.  8,  528; 
Beloit  v.  Morgan,  74  U.  S.  (7  Wall.),  619;  Clark  v. 
Sammond.  12  Iowa,  370 ;  Stevens  v.  Hughes,  21  Pa. 

•  St.,  385:  Hatch  v.  Ganza,  22  Tex..  187;   Outram  v. 
Morewood,  3  East,  346 ;  Kicardo  v.  Garcias,  12  Clark 

Jfc  F..  401. 
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pay  him  5«.  Qd.  per  bushel  in  7  months  from 
the  first  day  of  May.  with  interest,  after  5 
months.  Between  the  first  of  May  and  the  llth 
of  July,  the  defendant  delivered  about  118 
bushels  of  wheat,  for  which  the  plaintiff  gave 
him  receipts.  In  Aug.,  1828,  the  plaintiff  de- 
manded the  residue  of  the  wheat,  which  was 
not  delivered.  The  price  of  wheat  in  harvest 
time  of  1828,  in  the  vicinity  of  the  plaintiff's 
mill,  was  10s.  6rf.  per  bushel. 

The  defendant  produced  in  evidence  the  rec- 
ord of  a  judgment  in  his  favor  against  the 
plaintiff  and  one  Ichabod  Baldwin.  In  the  dec- 
laration in  that  suit  was  set  forth  a  contract  be- 
tween the  now  defendant  on  the  one  part  and 
the  now  plaintiff  and  Ichabod  Baldwin  on  the 
other,  by  which  Hunt,  the  now  plaintiff,  sold 
to  Lawrence  and  Baldwin  a  certain  quantity  of 
wheat,  rye  and  corn  then  belonging  to  Hunt, 
to  wit :  all  the  crop  of  wheat,  rye  and  corn 
that  Hunt  then  had  to  spare,  at  the  price  of 
5s.  6d.  per  bushel  for  the  wheat,  and  3s.  6d. 
per  bushel  for  the  rye  and  corn;  the  whole  to 
be  paid  for  Dec.  1,  1828.  with  interest  on  the 
rye  and  corn  from  July  1,  and  on  the  wheat 
from  Oct.  1 ;  the  grain  to  be  delivered  in  a  rea- 
sonable time.  It  was  then  averred  that  Oct.  29, 
1828,  Hunt  delivered  100  bushels  of  wheat, 
500  bushels  of  rye  and  500  bushels  of  corn,  and 
was  ready  and  offered  to  deliver  the  remainder 
of  the  wheat,  etc.,  but  that  Lawrence  and 
Baldwin  refused  to  receive  the  same,  and  to 
pay  for  the  grain  already  delivered.  The  de- 
fendant proved  that  on  the  trial  of  the  cause  in 
his  favor,  he  proved  the  delivery  of  a  quantity 
of  rye  and  corn,  and  also  of  a  quantity  of  wheat, 
the  delivery  of  the  wheat  being  proved  by  the 
production  of  the  receipts  now  shown  on  the 
part  of  the  plaintiff  in  the  present  action.  It 
however  appeared  that  upon  that  trial  it  was 
objected  that  Hunt  could  not  recover  for  the 
wheat,  because  it  was  delivered  under  a  con- 
tract made  with  Lawrence  alone  upon  which 
Lawrence  and  Baldwin  could  not  be  charged 
*as  joint  contractors,  and  also  that  he  [*82 
was  not  entitled  to  recover  for  the  wheat,  be- 
cause he  had  failed  in  performing  his  part  of 
the  contract  in  relation  thereto.  Hunt  had  a 
verdict,  for  what  amount  does  not  appear 
from  the  case.  To  the  admission  of  this  rec- 
ord as  evidence,  the  plaintiff  objected,  first, 
as  the  record  of  a  suit  between  different  par- 
ties, and  second,  that  from  the  record  it  did 
not  appear  that  the  plaintiff  recovered  for  the 
wheat  claimed  by  him;  and  though  he  obtained 
a  verdict,  such  verdict  might  have  been  only 
for  the  rye  and  corn  delivered.  The  objection 
however  was  overruled  and  the  evidence  ad- 
mitted, and  the  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial. 

Mr.  H.  Welles,  for  plain!  iff. 

Mr.  E.  Van  Buren,  for  defendant. 

By  the  Court,  Nelson,  J.  The  questions 
presented  for  consideration  in  this  case  are  as 
to  the  admissibility  and  effect  of  the  former  re- 
covery by  the  present  defendant. 

The  objection  that  there  was  another  party 
to  the  record  in  the  former  cause  jointly  with 
the  present  plaintiff,  I  am  of  opinion,  is  not  of 
itself  sufficient  to  exclude  the  record  under  the 
circumstances  which  appeared  at  the  trial.  The 
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general  rule  undoubtedly  is,  that  the  verdict  or 
judgment  must  be  bet-ween  the  same  parties  or 
those  claiming  under  them,  and  that  a  verdict 
or  judgment  is  not  binding  upon  a  third  per- 
son, who  has  not  had  an  opportunity  to  make 
a  defense,  or  to  appeal  from  the  judgment  if 
erroneous.  Neither  can  a  stranger  give  in  evi- 
dence the  verdict  or  judgment  against  a  party 
to  the  record,  because,  had  such  stranger  been 
a  party  to  the  former  trial,  the  evidence  and 
result  might  have  been  entirely  different.  The 
reasons  for  the  exclusion  of  the  record  in  the 
last  case  would  seem  to  have  some  application 
to  the  present,  for  although  the  plaintiff  had 
an  opportunity  to  defend  the  former  suit,  yet 
it  was  in  conjunction  with  a  third  person, 
which  fact  might  have  varied  the  evidence  and 
embarrassed  the  defense.  Be  this  as  it  may,  I 
think  it  cannot  be  doubted  that  if  the  wheat 
83*]  *upon  the  contract  in  question  had  been 
the  only  subject  of  dispute  in  the  former  suit, 
and  the  plaintiff  had  recovered  upon  the  mer- 
its, it  would  have  put  an  end  to  the  litigation. 
Two  facts  would  necessarily  have  been  estab- 
lished by  it,  to  wit:  the  liability  of  both  de- 
fendants and  the  fulfillment  of  the  contract  by 
the  plaintiff.  Without  these,  he  would  not  have 
been  entitled  to  recover,  and  while  they  re- 
mained found  by  the  former  verdict,  the  pres- 
ent plaintiff  could  not  have  recovered  damages 
for  the  non-performance  by  the  present  defend- 
ant of  his  part  of  the  contract;  the  subject 
would  be  in  rem  judicatvm.  Any  other  con- 
clusion might  present  the  anomaly  of  two  ad- 
verse recoveries  by  the  respective  parties  upon 
the  same  subject-matter  and  evidence — the  pres- 
ent defendant  in  the  one  case  recovering  the 
value  of  the  wheat  on  the  ground  of  the  fulfill- 
ment of  the  contract,  and  the  present  plaintiff 
in  the  other  recovering  damages  for  the  non- 
fulfillment of  the  contract  by  the  defendant. 
This  case  may  be  distinguished,  perhaps,  from 
the  one  to  which  I  have  supposed  it  as  above 
somewhat  analogous,  upon  this  ground;  that 
as  to  the  joint  liability  or  partnership,  the  pres- 
ent plaintiff  had  every  opportunity  of  contest- 
ing it  which  can  exist  in  any  case  where  that 
fact  is  attempted  to  be  established,  and  when 
found  against  him,  it  is  conclusive  as  between 
him  and  the  adverse  party.  So  far.  then,  as 
the  contract  or  subject-matter  of  the  former 
suit  is  involved  in  the  subsequent  one  in  judg- 
ment of  law,  it  should  be  deemed  to  be  between 
the  same  parties. 

Admitting  the  record  was  properly  given  in 
evidence,  the  next  question  is  as  to  its  effect 
upon  the  rights  of  the  parties.  This  subject 
has  recently  undergone  a  full  examination  in 
this  court,  and  in  the  Court  for  the  Correction 
of  Errors  in  the  case  of  Jackson  v.  Wood,  3 
Wend.,  27;  8  Id.,  9;  and  I  consider  the  fol- 
lowing positions  to  be  settled  by  the  result  of 
that  case,  and  which  are  particularly  applica- 
ble here.  First.  That  the  judgment  of  a  court 
of  concurrent  jurisdiction,  or  one  in  the  same 
court  directly  on  the  point,  is  as  a  plea  a  bar, 
and  as  evidence  in  certain  cases.conclusive  be- 
tween the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court,  or  suit  ; 
but  is  no  evidence  of  a  matter  which  comes 
collaterally  in  question  merely,  nor  of  matter 
84*]  incidentally  *cognizable,or  to  be  inferred 
only  by  argument  or  construction  from  the 
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judgment.  This,  it  will  be  perceived,  is  a  re- 
iteration of  the  position  laid  down  in  the  case 
of  Duchess  of  Kingston,  by  De  Gray,  Ch.  J., 
with  a  qualification  as  to  the  effect  of  the  for- 
mer recovery  when  given  as  evidence  on  the 
trial.  The  extent  of  this  qualification  will  be 
found  in  the  opinion  of  the  Chancellor  in  Wood 
v.  Jackson,  8  Wend.,  35,  and  in  the  authorities 
by  which  it  is  sustained.  Second.  That  if  it 
does  not  appear  from  the  record  that  the  ver- 
dict and  judgment  in  the  former  suit  were  di- 
rectly upon  the  point  or  matters  which  are  at- 
tempted to  be  again  litigated  in  the  second  ac- 
tion, the  fact  may  be  shown  aliunde,  provided 
the  pleadings  in  the  first  suit  were  such  as  to 
justify  the  evidence  of  those  matters,  and  that 
it  also  appeared  that  when  proved,  the  ver- 
dict or  judgment  must  necessarily  have  in- 
volved their  consideration  and  determination 
by  the  jury.  In  Wood  v.  Jackson,  the  record 
of  the  former  judgment  of  Manhattan  Co.  v. 
Osgood,  did  not  of  itself  show  that  the  validity 
of  the  deed  under  which  the  lessors  of  the- 
plaintiff  in  the  case  claimed  to  recover,  was  in 
issue  and  was  necessarily  passed  upon  by  the 
jury,  and  the  judgment  was  reversed  because 
the  circuit  judge  excluded  the  parol  evidence 
offered  to  prove  that  this  was  the  only  fact  or 
question  before  the  jury  on  that  trial.  That 
parol  evidence  was  admissable  to  establish  such 
a  fact,  was  asserted  in  both  the  opinions  given  in 
the  Court  of  Errors.  Testing  the  facts  in  the  case 
under  consideration  by  the  above  principles,  it 
is  clear  the  former  recovery  was  inadmissible 
evidence,  and  was  not  conclusive  upon  the 
rights  of  the  parties.  The  onus  of  the  proof 
that  the  subject-matter  of  this  suit  was  direct- 
ly in  issue  in  the  former,  and  that  the  verdict 
for  the  plaintiff  necessarily  involved  a  deter- 
mination of  the  rights  of  the  parties  upon  the 
wheat  contract  on  the  merits,  lay  upon  the  de- 
fendant. The  converse  of  all  this  was  shown 
by  him.  On  that  trial  he  sought  to  recover  for 
wheat,  rye  and  corn.  The  defendant  set  up  in 
defense:  1.  That  the  contract  as  to  the  wheat 
was  different  from  the  one  relied  on  for  the  re- 
covery, and  made  with  only  oneof  the  defend- 
ants ;  and  2.  That  the  plaintiff  had  not  ful- 
filled his  part  of  the  contract.  The  plaintiff 
recovered  a  verdict.but  whether  for  the  wheat, 
rye  or  *corn  cannot  appear.  It  may  have  [*85 
been  for  the  latter  articles,  for  if  the  jury  had 
been  with  the  defendants  as  to  the  wheat,  for 
aught  appearing,  the  plaintiff  would  still  have 
been  entitled  to  the  verdict.  The  jury  are  not 
to  be  examined  as  to  the  ground  of  their  ver- 
dict. If  the  former  suit  had  been  brought  for 
the  sole  purpose  of  recovering  the  value  of  the 
wheat  upon  the  facts  as  they  appear,  the  ver- 
dict for  the  plaintiff  would  have  been  conclu- 
sive upon  the  parties;  it  must  then  necessarily 
have  established  the  joint  liability  of  the  de- 
fendants, and  the  fulfillment  of  the  contract 
by  the  plaintiff  and,  consequently,  while  those 
facts  remained  adjudged,  there  could  be  no 
pretense  of  claim  for  damages  upon  the  same 
contract  by  the  present  plaintiff.  The  case 
would  then  have  come  directly  within  the  prin- 
ciple which  I  have  first  above  extracted  from 
the  case  of  Wood  v.  Jackson. 
New  trial  granted  ;  costs  to  abide  event. 

Cited  in— 19  Wend.,  485 ;  25' Wend.,  434;  6  Hill,  124; 
6  Paige,  78 ;  2  Edw.,  332;  8  N.  Y..  523;  11  N.  Y.,  427  j 
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12  N.  Y.,  188;  14  N.  Y.,473;  25  N.  Y.,  617  ;  62  N.  Y., 
374;  4Lans.,  283;  5  Lans.,  226 ;  9  Hun,  274 ;  26  Hun. 
44 ;  3  Barb.,  185 ;  4  Barb..  44 ;  5  Barb.,  473 :  13  Barb.. 
161;  36  Barb.,  95;  43  Barb.,  663;  51  Barb.,  270 ;  57 
Barb..  496;  18  How.  Pr.,  IKJ;  39  How.Pr..  519;  51  How. 
Pr  243 ;  16  Abb.  Pr.,  102;  3  E.  D.  S.,  150:  1  Leg.  Obs., 
108  •  24  How.  U.  8..  241 ;  5  Wall.,  592, 593 ;  7  Wall., 
101 ;  1  Bias.,  234 ;  26  Cal.,  505. 


ROSA  v.  BROTH  ERSON. 

Transfer  of  Note  as  Payment  of  Precedent  Debt 
—  Assignee  Takes  Note  Subject  to  Equities. 

Where  a  creditor  receives  the  transfer  of  a  nego- 
tiable note  in  payment  of  a  precedent  debt,he  takes 
it.  although  transferred  to  him  before  maturity. 
subject  to  all  equities  existing  between  the  original 
parties. 

Citation—  20  Johns.,  637. 


was  an  action  of  assumpsit,  tried  at  the 
1  Scheuectady  Circuit  in  Feb.,  1831,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  action  was  against  the  maker  of  a  prom- 
issory note,  transferred  by  the  payee  to  the 
plaintiff  before  maturity,  in  payment  of  a  pre- 
cedent debt.  On  the  trial.the  defendant  set  up 
a  defense,  as  against  the  payee.  The  plaintiff 
received  the  note  in  good  faith,  and  without 
notice  of  any  existing  defense.  The  judge 
charged  the  jury  that  it  was  immaterial  wheth- 
er the  note  was  negotiated  in  payment  of  a 
precedent  debt  or  for  a  valuable  consideration 
paid  at  the  time  of  the  transfer  ;  that  unless  it 
was  shown  that  the  plaintiff  at  the  time  of  re- 
ceiving the  note  had  notice  of  the  circum- 
stances in  relation  to  it,  there  must  be  a  ver- 
dict against  the  defendant.  The  jury  found 
86*]  for  *the  plaintiff.  The  defendant  on  a 
case  made  asks  for  a  new  trial. 

Mr.  L.  H.  Palmer,  for  the  defendant. 

Mr.  A.  C.  Paige,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  judge 
charged  the  jury  that  it  was  immaterial  wheth- 
er the  note  was  negotiated  in  payment  of  a  pre- 
cedent debt,  or  for  a  valuable  consideration  paid 
at  the  time.  This  is  certainly  not  the  law  as 
settled  by  the  Court  for  the  Correction  of  Er- 
rors in  the  case'  of  Coddington  v.Bay,  20  Johns., 
637.  Mr.  J.  Woodworth  states  the  rule  to  be 
this:  that  where  negotiable  paper  is  transferred 
for  a  valuable  consideration  and  without  no- 
tice of  any  fraud,  the  right  of  the  holder  shall 
prevail  against  the  true  owner;  but  that  valua 
ble  consideration  which  shall  produce  this  effect 
is  not  merely  such  a  consideration  as  is  good 
between  the  party  transferring  and  the  party 
receiving  such  paper  ;  the  holder  must  have 
incurred  loss  by  giving  credit  to  the  paper.and 
have  paid  a  fair  equivalent  ;  he  must  have 
made  ad  vances  or  incurred  responsibilities  upon 
the  credit  of  the  paper.  If  the  holder  has  done 
neither,  but  has  taken  it  for  a  previous  claim, 
his  condition  is  improved,  if  he  recovers,  but 
he  loses  nothing  if  he  fails  ;  his  equity  is  not 
superior  to  the  owner.  Ch.J.  Spencer  remarks, 
that  all  the  cases  cited  were  those  where  notes 


NOTE.— Negotiable  paper—  Transfer  of,  in  payment 
of  precedent  debts— whether  one  thus  taking  it  is  a 
bona  fide  holder.  For  a  full  discussion,  see  Smith  v. 
Van  Loan,  16  Wend.,  659,  note. 
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or  bills  were  taken  in  the  usual  course  of  trade, 
and  for  a  present  consideration  paid;  not  where 
ihey  were  received  in  security  of  an  anteced- 
nt  debt.  Theholder.to  recover.must  have  paid 
a  valuable  consideration  by  giving  money  or 
money  and  goods  for  them  in  the  usual  course 
of  trade.  It  follows  from  the  principle  of  this 
case,  that  the  holder  of  a  note  negotiable  on  its 
face,  who  receives  it  in  payment  of  a  precedent 
debt  or  responsibility  incurred.takes  it  subject 
to  all  the  equities  existing  between  the  original 
parties.  In  the  language  of  the  commercial 
law, he  has  not  paid  value  for  it , ami  therefore 
is  in  no  better  situation  than  the  payee.  Since 
the  case  of  Coddington  v.  Bay  this  pnnciple  has 
not  been  departed  from.  The  plaintiff  in  this 
case  gave  no  value  for  the  note.  *He  [*87 
loses  nothing  if  the  defendant  succeeds  in  his 
defense.  He  gave  nothing  for  the  note,  ad- 
vanced nothing,  nor  incurred  any  responsibil- 
ity upon  its  credit.  He  has  no  equity  superior 
to  that  of  the  maker,  and  in  such  case  "The 
law  leaves  him  in  possession  who  already  has 
it." 
New  trial  granted  ;  cost*  to  abide  the  event. 

Explained  and  distinguished— 11  Wend.,  509;  16 
Wend.,  661. 

Commented  on— 6  Hill,  97. 

Said  to  be  overruled— H.  &  D.,  370 ;  36  Am.  Dec.. 
220  (6  Whart.,  220) ;  41  Am.  Dec.,  586  (1  Doug.,  Mich., 
413). 

Distinguished— 31  Am.  Dec.,  589  (10  Yerg.,  417). 

Limited— 33  Am.  Dec.,  651  (16  Me.,  177). 

Doubted- 16  Pet.,  17 ;  41  Am.  Dec.,  73  (6  Ala..  639). 

Cited  in— 10  Wend..  94;  3  Edw.,  184;  2  Sand.  Ch., 
170,171;  26  N.  Y.,  454;  31  N.  Y..  284;  36  N.  Y.,  130 ;  49 
N.  Y.,  295 ;  65  N.  Y.  442;  1  Trans.  App.,  232;  24  Barb.. 
563  ;  31  Barb.,  189 ;  37  Barb..  463 ;  23  How.  Pr.,  282:  43 
How.  Pr.,  424;  59  How.  Pr.,  295 ;  12  Abb.  N.  8.,  425  ; 
1  Bos.,  337 ;  34  Super.,  387 ;  39  Super..  399  ;  1  E.  D.  S., 
158  ;  2  McLean,  592;  1  Wood,  532 :  36  111.,  493;  26  Cal., 
494 ;  29  Am.  Dec.,  318  (11  Conn.,  388);  9  Am.  Rep.,  657 
(29  Wis.,  218) ;  37  Am.  Rep.,  495  (81  N.  Y.,  221). 
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Principal  and  Agent — Liability  of  Principal  on 
Contracts  made  by  Agent — Rules — Form  of 
Contract — Parties — Promises  made  to  One  for 
Benefit  of  a  Third  Person — Who  may  Main- 
tain Action  on. 

A  contract,  to  be  obligatory  upon  a  principal 
when  made  by  an  agent,  must  be  made  in  the  name 
of  the  principal :  if  the  agent  contract  in  his  own 
name,  describing  himself  as  agent  or  attorney  for 
his  principal,  the  contract  is  the  contract  of  the  at- 
torney, and  not  of  the  principal. 

If  it  be  intended  to  bind  the  principal,  the  con- 
tract, when  entered  into  by  an  attorney,  should  be 


NOTE.— Principal  and  agent— Contract*  made  by 
the  agent — Liability  of  principal— of  agent. 

The  agent  is  personally  liable  on  contracts  made  in 
his  own  name,  even  though  he  describe  himself  as 
agent.  See  Stone  v.  Wood,  7  Cow..  453,  note ;  Taft 
v.  Brewster,  9  Johns.,  334,  note.  See,  also,  Pentz  v. 
Stanton,  post,  p.  271 :  Williams  v.  Robbins,  16  Gray, 
77 ;  Woodbury  v.  Blair,  18  Iowa.  572 ;  Bickford  v. 
Bank,  42  111..  238 ;  Collins  v.  Buckeye  State  Ins.  Co., 
17  Ohio  St.,  215 :  Einstein  v.  Holt,  52  Mo.,  340;  Far- 
rell  v.  Campbell,  3  Ben.,  8 ;  Toledo  Iron  Works  v. 
Heisser.  51  Mo..  128 ;  Arnold  v.  Sprague.  34  Vt..  409 ; 
Kenyon  v.  Williams,  19  Ind.,  45;  Bryson  v.  Lucas,  84 
N.  C.,  680 ;  Anderson  v.  Pearce.  36  Ark..  293 ;  Gra- 
ham v.  Campbell,  56  Ga.,  258;  Hall  v.  Bradbury,  40 
Conn.,  32 ;  Paige  v.  Stone.  10  Met.,  16fl. 

The  principal  is  not  hound,  e»pef  tally  on  a  contract 
under  seal,  unless  it  is  made  in  his  name.  See  Stone 
v.  Wood,  7  Cow..  453,  note  ;  Townsend  v.  Hubbard,  4 
Hill,  351,  note  contain  ing  a  full  dtecussion.  See,  gen- 
erally, Muldon  v.  Montgomery.  1  Cow.,  290,  note ; 
Pentz  v.  Stanton,  post,  p,  271,  note. 
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in  this  form :  "Articles  of  agreement  made  and  con- 
cluded this  first  day  of,  etc.,  between  A  B  by  C  D, 
his  attorney  of  the  first  part,  and  B  F  of  the  second 
part  :"  if  it  be  entered  into  by  C  D,  attorney  for  A 
B,  it  is  not  the  contract  of  the  principal,  but  of  the 
attorney,  and  the  addition  annexed  to  his  name  is 
mere  description. 

Where  the  contract  is  made  by  A  B,  as  attorney 
for  C  D,  and  he  agrees  to  convey  the  land  of  his 
principal,  the  contract  is  void ;  but  where  the  cove- 
nant is  that  the  principal  shall  convey,  the  contract 
is  valid,  such  covenant  being1  a  good  consideration, 
and  sufficient  to  support  the  agreement  of  the  op- 
posite party  to  pay  the  purchase  money. 

In  a  simple  contract,  a  promise  made  for  the  bene- 
fit of  a  third  person  is  valid,  and  may  be  enforced 
by  the  promisee  by  action,  if  he  has  an  interest  in 
the  subject-matter  of  the  promise  ;  but  wherelthe 
contract  is  under  seal  and  inter  partes,  no  one  but 
a  party  to  the  instrument  can  maintain  an  action 
for  a  breach  of  it ;  thus,  where  a  contract  was  en- 
tered into  between  A  and  B,  by  which  A  agreed  to 
sell  and  that  his  principal  should  convey  certain 
lands,  and  B  agreed  to  purchase  and  to  pay  the  pur- 
chase money  to  C,  a  third  person ;  it  was  held,  that 
an  action  for  the  breach  of  the  covenant  did  not  lie 
by  C  against  B. 

An  instrument  commencing  thus :  "  This  deed, 
concluded,  etc.,  between  A  of  the  one  part  and  B  of 
the  other  part,"  is  a  deed  inter  partes. 

Citations— 7  Cow.,  454;  7  Mass.,  19;  2  Ld.  Raym.. 
1418:  6  Johns.,  95;  Com.  Dig.,  Fait,  C,  2,  D,  2;  1  Show., 
58,  59 ;  Co.  Litt.,  232  a ;  Carth.,  76 ;  3  Maule  &  S.,  322 ; 
9  Johns.,  73,  75. 

TVEMURRER  to  declaration.  The  declaration 
±J  in  this  case  was  in  covenant  on  a  written 
instrument,  commencing  thus:  "A  con  tract  or 
articles  of  agreement  made  and  concluded  this 
14th  day  of  December,  1821,  between  James 
Hillhouse,  Commissioner  of  the  School  Fund 
of  the  State  of  Connecticut,  for  and  in  behalf 
of  said  State,  to  and  for  the  use  and  benefit  of 
88*]  *said  School  Fund  of  the  first  part,  and 
Joshua  Field  of  Clarkson,  etc.,  of  the  second 
part."  It  was  signed  "Joshua  Field,  L.  S. 
James  Hillhouse,  Com'r.  of  the  School  Fund, 
L.  s."  and  contained  four  covenants  :  1.  The 
party  of  the  first  part  agreed  to  sell  to  the  party 
of  the  second  part,  who  by  the  same  instru- 
ment agreed  to  purchase,  a  lot  of  land  of  about 
100  acres,  situate  in  the  County  of  Genesee  in 
the  State  of  N.  Y. ;  2.  The  party  of  the  second 
part,  in  consideration  of  the  said  covenant, 
"and  of  the  covenants  hereinafter  expressed," 
agreed  to  pay  unto  Isaac  Spencer,  Esq.,  "Treas- 
urer of  the  said  State  of  Connecticut,  and  his 
successors  in  office  for  and  on  account  of  said 
State  of  Connecticut,  in  trust  for  the  use  and 
benefit  of  said  School  Fund,"  the  sum  of  $592.- 
05,  as  the  purchase  money  of  the  premises,  in 
ten  equal  annual  installments,  with  interest;  3. 
The  party  of  the  second  part  agreed  to  pay  all 
taxes,  not  to  commit  waste,  and  not  to  assign 
the  contract  without  the  assent  of  the  other 
party;  and  4.  The  party  of  the  first  part  agreed 
that  upon  the  payment  of  the  purchase  money 
with  interest,  and  the  fulfillment  of  the  cove- 
nants by  the  party  of  the  second  part,  the  State 
of  Conn,  should  execute  and  deliver  to  the  party 
of  the  second  part,  his  heirs  and  assigns,  a  war- 
ranty deed  of  the  premises  described  in  the 
first  covenant,  conveying  a  good  and  valid  title 
in  fee  simple  thereto.  The  suit  was  brought 
in  the  name  of  Isaac  Spencer,  describing  him 
as  "Treasurer  of  the  State  of  Connecticut,  for 
and  on  account  of  said  State,  in  trust  for  the 
use  and  benefit  of  the  School  Fund  of  said 
State."  In  the  declaration  is  set  forth  the  mak- 
ing of  the  instrument.the  covenant  of  the  party 
of  the  first  part  to  sell,  and  of  the  party  of  the 
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second  part  to  purchase  the  premises  described 
in  the  instrument,and  the  covenant  of  the  party 
of  the  second  part  to  pay  Isaac  Spencer,  Treas- 
urer, etc.,  the  sum  of  $592.05,  in  the  propor- 
tions and  at  the  times  specified  in  the  instru- 
ment, and  concludes  by  averring  that  the  said 
sum  of  $592.05,  and  the  interest  thereon,  had 
become  due  and  payable  from  the  defendant 
to  the  plaintiff, yet  that  the  defendant, although 
often  requested,  had  not  paid  the  principal  and 
interest,  nor  any  part  thereof,  to  the  plaintiff 
nor  to  any  other  person,,  for  or  on  account  of 
the  said  State  of  Conn.,  to  the  damage  of  the 
plaintiff  of  $2,000.  To  this  *declaration  [*89 
the  defendant  put  in  a  general  demurrer,  and 
the  plaintiff  joined  in  demurrer. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 

Mr.  I.  L.  Wendell,  for  the  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  The  defend- 
ant takes  two  exceptions  to  the  declaration:  1. 
That  the  contract  declared  on  is  void,  being 
made  by  James  Hillhouse  in  his  own  name,  as 
agent  for  the  State  of  Conn.  2.  That  the  plaint- 
iff, not  being  a  party  to  the  contract,  cannot 
maintain  an  action  thereon. 

The  first  inquiry  which  presents  itself,  on 
perusing  the  instrument  declared  on,  is,  whose 
contract  is  it?  The  contract  itself  says  that  it 
is  entered  into  between  James  Hillhouse,  Com- 
missioner of  the  School  Fund  of  the  State  of 
Conn,  for  and  in  behalf  of  the  said  State,  to 
and  for  the  use  and  benefit  of  said  School  Fund, 
of  the  first  part,  and  Joshua  Field  of  the  sec- 
ond part.  Is  James  Hillhouse  the  party  ? — or 
is  it  the  State  of  Conn.? — or  the  School  Fund 
of  the  State  of  Conn.?  We  have  no  reason  to 
believe  that  the  School  Fund  has  any  corpo- 
rate capacity,  and.without  such  capacity  it  can- 
not sue  or  be  sued.  The  State  of  Conn,  and 
James  Hillhouse  have  capacity  to  sue,  but  a 
contract,  to  be  obligatory  upon  any  party,  must 
be  made  in  the  name  of  such  party;  and  if  it 
is  executed  by  an  attorney  or  agent,  the  attor- 
ney must  contract  in  the  name  of  his  principal. 
If  an  attorney  contract  in  his  own  name,  de- 
scribing himself  as  agent  or  attorney  for  his 
principal,  the  contract  is  the  contract  of  the 
attorney  and  not  of  the  principal.  If  the  con- 
tract declared  on  was  intended  to  be  obligatory 
on  the  State  of  Conn.,  it  should  have  been  en- 
tered into  between  "the  State  of  Conn,  by 
James  Hillhouse,  the  attorney  or  agent  of  the 
said  State  of  the  first  part,"  but  the  State  is  no 
party  to  this  contract.  By  the  4th  article,  it 
seems  the  parties  thought  the  State  would  be 
bound  by  the  contract,  but  there  is  no  obliga- 
tion upon  the  State.  If  it  is  a  valid  contract, 
it  must,  therefore,  be  the  individual  contract 
of  James  Hillhouse,  and  the  titles  annexed  to 
*his  name  are  mere  description.  I  had  [*9O 
occasion  in  Stone  v.  Wood,  7  Cow.,  454,  to  ex- 
amine some  of  the  cases  on  this  point.  In  that 
case,  Wood  described  himself  as  agent  of  J.  & 
R.  Raymond,  but  it  was  held  that  Wood  and 
not  the  Raymonds  was  bound.  In  Fowler  y. 
Shearer,  7  Mass.,  19,  the  instrument  was  in  this 
form:  "  Know  ye  that  I,  Abigail  Fowler,  of, 
etc.,  and  also  as  attorney  to  John  Fowler,  in 
consideration,  etc.,  have  given."  It  was  held 
this  was  not  the  deed  of  John  Fowler.  Parsons, 
Oh.  J.,  says:  "If  an  attorney  has  authority  to 
convey  lands,  he  must  do  it  in  the  name  of  the 
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principal.  The  conveyance  must  be  the  act  of 
the  principal  and  not  of  the  attorney;  other- 
wise the  conveyance  is  void."  In  that  case  the 
attorney  made  the  conveyance;  here  the  attor- 
ney, if  indeed  he  had  authority,  makes  the 
contract  in  his  own  name.  In  that  case  it  was 
held  to  be  void,  as  to  passing  any  estate  of 
John  Fowler;  so  here  no  obligation  is  imposed 
on  the  State  of  Conn.  It  is,  therefore,  the  con- 
tract of  James  Hillhouse  or  it  is  void.  The  de- 
fendant contends  that  it  is  void  on  the  author- 
ity of  Frontin  v.  Small,  2  Ld.  Raym. ,  1418.  and 
Bogart  v.  DeBussy,  6  Johns.,  95.  In  the  first 
of  these  cases  an  attorney  executed  a  lease  in 
her  own  name  as  attorney  for  James  Frontin, 
to  whom  the  rent  was  reserved.  But  the  court 
held  that  the  lease  not  being  executed  as  the 
deed  of  James  Frontin,  the  owner,  passed  no 
estate;  of  course,  there  was  no  consideration 
for  the  covenant  to  pay  rent.  The  deed,  there- 
fore, was  void  upon  its  face.  In  the  latter  case 
Bogart  and  another,  as  attorneys  for  Simon 
Laurentius,  agreed  to  execute  a  deed  to  the  de- 
fendant De  Bussy  of  a  certain  farm,  and  the 
defendant  agreed  to  pay  the  price  agreed  on. 
The  court  said,  if  the  covenant  is  to  be  consid- 
ered as  made  with  Laurentius,  the  principal, 
the  suit  ought  to  have  been  brought  in  his 
name.  If,  however,  it  is  to  be  considered  as 
made  with  the  attorneys,  in  their  own  names 
as  attorneys,  then  the  whole  agreement  is  void, 
and  no  action  can  be  maintained  upon  it;  and 
they  cite  Frontin  v.  Small.  The  contract  was 
void, because  the  deed  which  they  bound  them- 
selves to  execute  would  be  void  and  convey 
nothing;  the  court,  therefore,  would  not  com- 
pel the  defendant  to  pay  his  money  for  that 
which  would  be  worthless  to  him. 
91*]  *In  this  case,  however,  the  contract  is 
different ;  it  is  not  that  the  attorney  shall  con- 
vey the  lot  which  was  the  subject  of  the  con- 
tract, but  that  the  owner  shall  convey — that 
the  principal  shall  execute  a  deed  conveying  a 
good  title  ;  and  the  defendant  covenants  to  pay 
in  consideration  of  the  attorney's  agreement  to 
sell,  and  "the  covenants  hereinafter  expressed," 
among  which  is  the  covenant  that  the  State 
shall  execute  a  deed.  This  is  a  covenant  which, 
if  fulfilled,  is  a  good  consideration,  and  is  in 
my  opinion  sufficient  to  support  the  covenant 
of  the  defendant  to  pay  the  money.  Had  the 
agreement  been  that  Hillhouse  should  convey 
the  lot  in  question,  the  case  could  not  have 
been  distinguished  from  that  of  Bogart  v.  De 
Bussy.  But  the  distinction  just  mentioned  ap- 
pears to  me  to  place  it  upon  a  different  princi- 
ple ;  a  person  may  contract  to  convey  in  future 
real  estate,  which  at  the  time  of  the  contract 
he  does  not  own,  and  such  contract  will  be 
valid ;  so  he  may  contract  to  procure  a  convey- 
ance from  the  owner,  and  such,  substantially, 
is  tlie  present  case.  The  contract,  therefore, 
is  not  void,  but  is  a  valid  contract. 

The  next  question  is,  whether  the  plaintiff 
can  maintain  this  action,  being  a  stranger  to 
the  contract? 

In  the  case  of  Sailly  v.  Cleveland,  post,  de- 
cided this  term,  I  have  referred  to  some  cases 
upon  the  question,  whether,  in  a  simple  con- 
tract, a  promise  made  to  a  third  person  is  valid; 
and  the  rule  seems  to  be  established  in  this 
court,  and  so  are  the  later  cases  in  England, 
that  such  a  promise  is  valid  when  made  for 
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the  benefit  of  such  third  person,  the  promisee; 
but  unless  such  third  person  has  the  interest  in 
the^  subject- matter  of  the  promise,  he  cannot 
maintain  an  action  upon  it.  When,  however, 
the  contract  is  under  seal  and  inter  partes,  the 
rule  is  more  strict,  and  no  one  but  a  party  to 
the  instrument  can  maintain  an  action  for  a 
breach  of  it.  By  a  deed  inter  partes  is  under- 
stood an  instrument  commencing  thus  :  "This 
deed,  concluded  on,  etc.,  between  A  of  the  one 
part  and  B  of  the  other  part."  The  effect  of 
such  an  introduction  is  to  declare  that  the  cov- 
enants are  intended  to  be  made  between  those 
parties  and  none  others,  Hamm.,  Parties  to 
Actions,  18;  Com.  Dig.,  Fait,  D,  2,  n.  I;  and 
should  the  deed  contain  a  covenant  that  A 
covenants  with  J.  L.  to  pay  him  £20,  the  words 
with  J.  L."  are  inoperative,  unless  to  denote 
for  whose  benefit  the  stipulation  *is  [*92 
made,  and  B  alone  can  sue  for  the  non-pay- 
ment. Id.  So.  none  shall  take  a  present  in- 
terest by  a  deed  if  he  be  not  a  party  to  it.  Com. 
Dig.,  Fait,  C,  2,  D,  2;  1  Show.,  59.  So  a  party 
to  a  deed  cannot  covenant  with  one  who  is  a 
stranger  ;  Id. ;  though  in  a  feoffment,  a  war- 
rant of  attorney  to  A,  not  a  party,  to  make 
livery  of  seisure  is  good,  though  formerly  held 
otherwise.  1  Show. ,  59.  So  Ld.  Coke  says, 
Co.  Litt.,  232  a,  and  here  is  also  a  diversity  to 
be  understood,  that  any  stranger  to  the  indent- 
ure may  take  by  way  of  remainder,  but  he  can- 
not in  this  case  take  any  present  estate  in  pos- 
session, because  he  is  a  stranger  to  the  deed. 
In  a  note  to  this  passage  by  Mr.  Hargrave,  it 
is  stated  that  in  Salter  v.  "Uedgely,  Cartb.,  76, 
Ld.  Ch.  J.  Holt  held  that  a  party  to  a  deed  can- 
not covenant  with  one  who  is  no  party  to  it : 
but  that  one  who  is  no  party  to  a  deed  may 
covenant  with  one  who  is  a  party,  and  oblige 
himself  by  sealing  of  the  deed.  This  is  the 
same  case  reported  in  1  Show.,  58,  59,  as  Salter 
v.  Kidley.  That  was  covenant  on  a  deed  re- 
citing certain  articles  made  between  A  and  E, 
and  that  one  B  should  perform  all  that  on  his 
part  were  to  be  performed,  and  that  these  ar- 
ticles were  made  between  A  and  E,  but  by  that 
deed  B  did  covenant  and  agree  to  pay  ;  that  B 
did  not  pay  aud  that  defendant  hath  not  paid, 
and  so  has  broken  his  covenant.  Demurrer  : 
and  it  was  agreed  that  B  was  no  party  to  the 
deed,  and  so  not  bound,  though  he  sealed  it. 
Holt,  Ch.  J ,  asked,  why  cannot  he  oblige  him- 
self by  a  deed,  if  there  be  express  words  for  it, 
and  he  seals  it?  Suppose  at  the  end  of  the  in- 
denture it  be,  "and  be  it  known  that  A  B  for 
himself  covenants,"  and  he  seals  it,  why  should 
not  this  oblige  him?  He  adds,  a  man  cannot 
take  immediately  where  he  is  not  a  party  ;  but 
where  do  you  find  that  a  man  cannot  give  with- 
out being  a  party?  In  the  case  of  Stone  v.  Oar- 
d»n,  8  Maule  &  B.,  322,  Ld.  Ellenborough,  dis- 
cussing the  subject  of  covenants  in  deeds  inter 
partes,  remarks  that  where  there  is  such  a  deed 
as  is  technically  called  a  deed  inter  partes,  that 
is.  a  deed  importing  to  be  between  the  persons 
who  are  named  in  it  as  executing  the  same, 
and  not  as  some  deeds  are  general  to  "all  peo 
pie,"  the  immediate  operation  of  the  deed  is  to 
be  confined  to  those  persons  who  are  parties 
to  it ;  no  stranger  to  it  can  take  under  it,  ex- 
cept by  way  of  remainder,  nor  can  any  stranger 
*sue  upon  any  of  the  covenants  it  con-  [*93 
tains  ;  several  cases  are  cited.  In  the  case  of 

789 


93 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1833 


Hornbeck  v.  Westbrook,  9  Johns.,  73,  75,  the 
court,  in  giving  their  opinion,  say :  "A  per- 
son who  is  not  a  party  to  a  deed  cannot  take 
anything  by  it,  unless  it  be  by  way  of  remain- 
der ;  the  grantor  cannot  covenant  with  a  stran- 
ger to  the  deed ;  this  is  an  acknowledged  rule 
of  law  ;  citing  Baiter  v.  Kidgely,  Carth.,  76. 
Upon  authority,  therefore,  it  seems  to  be  set- 
tled that  no  one  but  a  party  to  a  deed  can  take 
any  benefit  under  it.  Even  if  this  were  not  a 
deed  inter  paries,  and  the  action  was  in  assump- 
stt,  no  consideration  having  passed  from  the 
defendant,  but  from  Hillhouse,  no  action  would 
lie,  as  no  interest  is  shown  in  the  present 
plaintiff. 
Judgment  f 'or  defendant  on  demurrer. 

Cited  in— 12  Wend.,  417 ;  64  N.  Y.,  362 ;  1  Hun,  153 ; 
9  Hun,  705 ;  3  T.  &  C.,  664 ;  45  Super.,  78  :  4  McLean, 
50 ;  61  Pa.  St.,  71 ;  44  Wis.,  317 ;  21  Am.  Rep.,  618  (64 
N.  Y.,  362);  37  Am.  Rep.,  637  (84  N.  C..  680). 


P.  &  J.  I.  BO  YD®.  BROTHERSON. 

Promissory  Note — Blanks  Left  by  Accommoda- 
tion Indorser  may  beFilled  by  Maker — Amount, 
a  Question  for  Jury — Maker,  a  Competent  Wit- 
ness. 

Where  a  note  is  intended  to  be  made  for  eight 
hundred  dollars,  and  is  indorsed  by  the  payee  for 
the  accommodation  of  the  maker  and  delivered  to 
him,  and  by  mistake  the  words  "hundred  dollars" 
are  omitted,  so  that  it  purports  to  be  a  note  for  eight 
,  the  maker,  without  the  assent  of  the  in- 
dorser, may  insert  the  words  "hundred  dollars";  and 
in  an  action  by  the  holder  to  secure  a  debt  to  whom, 
the  note  was  made,  the  indorser  cannot  object  to 
the  insertion  of  such  words. 

In  such  a  case,  the  question  as  to  the  sum  intended 
to  be  inserted  is  properly  submitted  to  a  jury. 

The  maker  of  the  note  is  a  competent  witness  to 
prove  such  intention. 

Citation— 10  Wend.,  85. 

THIS  was  an  action  against  the  defendant 
as  the  indorser  of  a  promissory  note  for 
$800,  made  by  W.  A.  M'Clelland  and  trans- 
ferred by  him  to  the  plaintiffs.  Previous  to  the 
transfer,  the  note  was  shown  by  M'Clelland  to 
an  attorney  ;  it  then  read  thus  :  "Six  months 
after  date,  I  promise  to  pay  to  the  order  of 
Philip  Brotherson  eight  for  value  re- 

ceived, at  the  Mohawk  Bank — Schenectady, 
May  1, 1829" — and  had  the  signature  of  M'Clel- 
land as  maker  and  of  the  defendant  as  indorser. 
M'Clelland  asked  the  attorney  whether  there 
would  be  any  harm  in  inserting  the  words 
94*]  "  hundred  *dollars,"  without  obtaining 
the  indorser's  assent ;  to  which  the  attorney 
answered  that  he  thought  there  could  be  no 
harm  in  inserting  such  words,  if  it  was  the  in- 
tention of  the  maker  and  indorser  at  the  time 
of  the  making  of  the  note  that  the  note  should 
be  so  drawn.  The  word  "hundred"  appeared 


NOTE.— Negotiable  paper  executed  in  blank— Right 
of  IvMer  to  JU  blank*. 

TliehfAder  of  neaotialtle  paper  executed  with  blank* 
hat  authttrltn  to  flu  such  blank*.  See  Mitchell  v.  Cul- 
ver, 7  Cow.,  336,  note  ;  see,  also.  Norris  v.  Badger,  6 
Cow..  449,  note ;  Van  Duzer  v.  Howe.  21  N.  Y.,  531 ; 
(iriKRs  v.  Howe.  31  Barb.,  100;  Clute  v.  Small,  17 
Wend..  238;  Kitchen  v.  Place,  41  Barb..  465  ;  Hardy 
v.  Norton,  66  Barb..  527 ;  Hunt  v.  Adams.  6  Mass., 
61» ;  Mcltaven  v.  Crisler,  53  Miss.,  642 :  Kershaw  v. 
Cox,  3  Esp.,  246 :  10  East,  437 ;  Jacobs  v.  Hart,  2 
Stark.,  46. 
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to  be  inserted  in  the  blank  left  after  the  word 
"eight,"  and  the  word  "dollars"  was  interlined. 
M'Clelland,  the  payee  of  the  note,  being  called 
as  a  witness  by  the  plaintiffs,  was  objected  to 
by  the  defendant  as  incompetent,  but  the  ob- 
jection was  overruled.  He  testified  that  the 
defendant's  indorsement  was  procured  to  se- 
cure a  debt  owing  by  him,  the  witness,  to  Boyd 
&  Phelps,  a  mercantile  firm  in  N.  Y. ;  that  he 
informed  the  defendant  of  the  object  of  the  in- 
dorsement, and  that  the  amount  of  his  indebt- 
edness to  Boyd  &  Phelps  was  about  $800  ;  that 
the  words  "hundred  dollars"  were  omitted  in 
the  note  by  mistake ;  that  he  inserted  them 
after  being  advised  that  there  would  be  no 
harm  in  doing  so  ;  and  that  he  delivered  the 
note  to  the  attorney  of  Boyd  &  Phelps,  who 
was  employed  by  the  plaintiffs,  the  agents  of 
Boyd  &  Phelps,  to  collect  the  moneys  due  to 
them  from  M'Clelland.  There  was  some  evi- 
dence invalidating  the  testimony  of  M'Clelland. 
The  presiding  judge  submitted  to  the  jury  to 
decide  whether  it  was  the  intention  of  the 
drawer  and  indorser,  at  the  time  of  the  mak- 
ing of  the  note,  that  the  note  should  be  for 
$800,  or,  in  other  words,  whether  the  indorser 
authorized  the  maker  to  insert  the  words  "hun- 
dred dollars,"  or  any  other  sum  which  should 
turn  out  to  be  the  amount  of  the  debt  due  to 
Boyd  &  Phelps.  The  judge  further  charged 
the  jury,  that  where  a  note,  with  a  blank  for 
the  date,  sum  or  time  of  payment,  is  indorsed 
and  committed  by  the  indorser  to  the  maker, 
the  indorser,  by  so  doing,  authorizes  the  maker 
to  fill  it  up  with  what  date,  sum  or  time  of  pay- 
ment he  pleases ;  that  where  the  maker  is  in 
possession  of  a  note  indorsed  by  the  payee,  and 
transfers  it  either  in  payment  of  a  precedent 
debt  or  for  a  new  consideration  paid  at  the  time 
of  the  transfer,  the  indorser  is  precluded  from 
all  defense  against  the  holder,  who  acquires 
title  thereto  bona  fide  and  without  notice,  un- 
less the  note  be  void  in  its  creation  by  reason 
either  of  forgery  or  usury.  *The  jury  [*95 
found  for  the  plaintiff  and  the  defendant  asks 
for  a  new  trial. 

Mr.  L.  H.  Palmer,  for  the  defendant. 

Mr.  A.  C.  Paige,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Had  the  note 
in  this  case  been  appropriated  by  the  maker  to 
the  payment  of  any  other  precedent  debt  than 
the  identical  debt  to  secure  the  payment  of 
which  it  was  made,  the  latter  part  of  the  charge 
of  the  judge  at  the  circuit  would  have  been  in- 
correct, according  to  the  decision  of  this  court 
in  Rosa  v.  Brotherson,  ante,  85  ;  but  as  the  note 
in  question  was  appropriated  according  to  the 
original  intention,  the  charge  of  the  judge  in 
this  respect  does  not  affect  the  case.  The  ques- 
tion whether  it  was  the  intention  of  the  parties 
to  the  note  to  have  the  words  "hundred  dol- 
lars" inserted  therein  after  the  word  "eight" 
was  fairly  and  properly  submitted  to  the  jury, 
who  have  by  their  verdict  said  that  such  was 
the  intention.  This  settles  the  question  of  the 
defendant's  liability,  unless  the  verdict  is  based 
upon  improper  testimony.  M'Clelland  was  a 
competent  witness  ;  his  interest  is  neutralized. 
If  the  plaintiffs  succeed, -he  is  liable  to  the  de- 
fendant for  so  much  money  paid  for  his,  the 
witness'  use  ;  if  the  plaintiff's  fail,  then  the  wit- 
ness remains  liable  to  Boyd  &  Phelps  on  his 
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•original  indebtedness.     His  interest  being  bal- 
anced, all  other  objections  go  to  his  credibility. 
New  trial  denied. 

Cited  in— 17  Wend.,  241 ;  3  Barb.,  377 ;  36  Barb.,  287 ; 
41  Barb.,  467 : 14  Abb.  Pr.,  278 ;  38  Am.  Hep.,  611  (36 
Ohio  St.,  528). 


96*]      *GREENLY  v.  HOPKINS. 

Interest — Due  from  Party  who  Receives  Money 
for  Anot/ier  and  Refuses  to  Pay  it  Over. 

A  party  receiving  money  belonging  to  another  and 
refusing  to  pay  it  over,  is  chargeable  with  interest, 
.although  he  has  a  set-off  and  the  precise  amount.due 
from  him  is  not  liquidated  previous  to  the  com- 
mencement of  the  suit. 

Citations— 9  Johns.,  71 ;  3  Cow..  393. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit  in  Sep.,  1880,  before  the 
Hon.  Nathan  "Williams,   one  of  the   Circuit 
Judges. 

The  suit  was  brought  to  recover  the  moiety 
of  the  costs  of  the  defense  of  an  action  against 
the  defendant  as  a  deputy-sheriff,  for  selling 
certain  property  by  virtue  of  an  execution  in 
favor  of  the  plaintiff.  The  defendant  in  that 
action  obtained  a  verdict,  and  double  costs 
were  awarded,  which  were  taxed  at  $110.96  ; 
an  execution  for  the  collection  thereof  was  is- 
sued, on  which  one  half  of  the  sum  was  re- 
ceived by  the  defendant  Oct.  1,  1821,  and  the 
other  half  by  the  attorney  who  defended  the 
suit.  The  defendant  having  in  compliance 
with  a  bond  of  indemnity  defended  the  suit, 
•claimed  that  he  was  entitled  to  the  whole  costs, 
and  the  defendant  refusing  to  pay  over  the 
moiety  received  by  him,  this  suit  was  com- 
menced. On  the  trial  of  the  cause,  it  appeared 
that  the  defendant  had  aided  and  had  advanced 
moneys  in  the  defense  of  the  suit,  and  that  the 
plaintiff  had  made  payments  to  him  on  account 
of  the  services  rendered.  The  judge  charged 
the  jury  that  the  plaintiff  was  entitled  to  recov- 
er the  moiety  of  the  bill  of  costs  which  had 
been  received  by  the  defendant,  but  that  the 
Jury  ought  to  alfow  the  defendant  such  sum  as 
in  their  opinion  he  was  entitled  to  for  his  serv- 
ices and  disbursement  in  the  defense  of  the 
suit,  deducting  the  payments  made  to  him  by 
1he  plaintiff.  The  jury,  by  the  consent  of  the 
parties,  found  a  special  verdict,  subject  to  the 
opinion  of  the  court  upon  the  question  of  in- 
terest ;  if  the  court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover  interest, 
then  they  found  a  verdict  for  the  plaintiff  for 
$88.30  ;  but  if  he  was  not  entitled  to  recover 
interest,  then  they  found  a  verdict  for  only 
$53  13. 
97*]  *.Vr.  P.  Gridley,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant,  insist- 
ed that  the  demand  of  the  plaintiff  being  un- 
liquidated, he  was  not  entitled  to  recover  in- 
terest. 

By  the  Court,  Savage,  Ch.  J.  In  the  case 
of  People  v.  Gasfierie,  9  Johns.,  71,  which  was 
an  action  against  the  executrix  of  a  loan  officer 


NOTB.— Interest—  WTie  n  alloiced  on  accounts.  Bee 
Newell  v.  Griswold,  6  Johns.,  45,  note. 

Interest  may  he  recovered  from  one  intrusted  with 
the  collection  of  money,  who  converts  it  to  his  own 
use.  from  the  time  when  it  ought  to  have  been 
.paid  over.  See  People  v.  Gasherie.  9  Johns.,  Tl,  note. 
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who  had  retained  moneys  received  by  him  in  his 
his  official  character,  the  question  was  raised 
whether  the  defendant  should  be  charged  with 
interest.  The  court,  after  referring  to  several 
cases,  say:  "It  is  agreeable  to  the  principle  of 
these  decisions,  and  it  is  just  and  reasonable  in 
itself,  that  the  defendant  who  retains  and  con- 
verts the  money  of  another  to  his  own  use,  should 
pay  interest  for  that  use."  This  decision  was 
approved  in  Reid  v.  Rensselaer  Glass  Factory, 
3  Cow.,  393,  where,  after  an  examination  of 
the  cases  on  the  question  of  interest,  we  came 
to  the  conclusion  that  in  general  interest  is  re- 
coverable where  money  is  withheld  against  the 
will  of  the  owner.  In  the  case  now  under  con- 
sideration, money  belonging  to  the  plaintiff 
was  received  by  the  defendant,  who  claimed  it 
and  illegally  withheld  it  from  the  plaintiff, 
and  he  ought,  therefore,  to  pay  interest.  The 
plaintiff  is  entitled  to  judgment  for  the  larger 
sum  found  by  the  jury. 
Judgment  for  plaintiff. 
Cited  in-3  Hun,  284 ;  5  T.  &  C.,  489. 


MYERS,  qui  tarn,  etc., 
J.  &  L.  VAN  ALSTYNE. 

Suit  by  Common  Informer  for  Penalty  under 
Act  to  Prevent  Horse-racing — Effect  of  Revised 
Statutes  on. 

A  suit  may  be  brought  by  a  common  informer  for 
a  penalty  given  by  the  Act  to  Prevent  Horse-racing 
incurred  previous  to  the  Revised  Statutes  going 
into  effect,  although  such  suit  be  not  commenced 
until  after  those  statutes  went  into  operation. 

Citations-1  R.  S.,  673,  sec.  58 ;  2  R.  S.,  779,  sec.  6 ;  1 
R.  L.,  222,  sees.  2,  3. 

"HEMURRER  to  declaration.  The  suit  was 
±J  brought  to  recover  a  penalty  given  by  the 
Statute  to  Prevent  Horse-racing.  The  plaintiff 
sued  as  well  for  himself  as  for  the  Overseers 
of  the  Poor  of  the  Town  of  Sullivan,  in  the 
County  of  Madison.  The  first  *count  [*98 
charged  the  defendants  with  permitting  a  horse 
owned  by  them  to  run  a  race,  upon  which  race 
a  bet  was  depending.  It  was  averred  that  the 
horse  of  the  defendants  was  worth  $85,  where- 
by an  action  accrued,  etc.  The  second  count 
charged  the  running  of  a  race  between  two 
horses;  that  the  defendants  furnished  and  pro- 
duced one  of  them,  and  bet  or  staked  him 
against  the  horse  furnished  and  produced  by 
the  other  party  to  the  race  ;  concluding  with 
an  averment  of  value  as  in  the  first  count, 
whereby  an  action  had  accrued,  etc.  The  day 
of  the  offense  laid  in  each  count  was  Aug.  29, 

1829,  and  the  suit  was  commenced  in  July, 

1830.  The  defendants  put  in  a  general  de- 
murrer. 

.'/'•.  J.  A.  Spencer,  for  the  defendants, in- 
sisted that  the  statute  giving  an  action  for  of- 
fenses of  this  kind  to  common  informers  hav- 
ing been  repealed  previous  to  the  commence- 
ment of  this  suit,  and  the  statute  on  this  sub- 
ject in  existence  at  the  bringing  of  the  suit  giv- 
ing the  action  only  to  the  Overseers  of  the  Poor 
of  the  town  where  the  offense  was  committed, 
the  suit  should  have  been  brought  in  the  names 
of  the  Overseers,  and  not  in  the  name  of  a  com- 
mon informer. 

Mr.  P.  Gridley,  for  plaintiffs. 
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By  tlie  Court,  Nelson,  J.  The  main  ground 
relied  on  in  support  of  the  demurrer  is,  that 
the  suit  should  have  been  brought  in  conform- 
ity to  the  provisions  of  the  Revised  Statutes, 
which  require  that  all  suits  for  penalties  in  vi- 
olation of  the  Statute  to  Prevent  Horse-racing 
shall  be  brought  in  the  names  of  the  Overseers 
of  the  Poor,  etc.  1  R.  S.,  673,  sec.  58.  This 
suit  was  commenced  since  the  Revised  Statutes 
went  into  effect,  but  the  forfeiture  accrued  be- 
fore they  became  operative.  By  those  statutes, 
it  is  enacted  that  "no  penalty  or  forfeiture  in- 
curred previous  to  the  time  when  any  statutory 
provision  shall  be  repealed  shall  be  affected  by 
such  repeal,"  except  when  the  forfeiture  or 
penalty  shall  have  been  mitigated  by  the  Re- 
vised Statutes.  2  R.  S.,  779,  sec.  6.  Here  is 
no  mitigation  of  the  forfeiture  or  penalty,  and 
it  having  been  incurred  previous  to  the  Revised 
Statutes  going  into  operation,  it  is  in  no  way 
99*]  *affected  by  them,  and  the  remedy  must 
be  sought  in  conformity  to  the  old  law.  1  R. 
L.,  222,  sees.  2,  3.  Another  conclusive  answer 
to  the  objection  to  the  suit  in  the  name  of  the 
common  informer  is,  that  the  provisions  of  the 
Revised  Statutes  as  to  the  commencement  of 
suits  in  the  names  of  the  Overseers  of  the  Poor 
are  prospective,  and  operate  only  on  future 
forfeitures. 

The  plaintiff  is  entitled  to  judgment. 


VILLAGE  OF  BUFFALO  «.  WEBSTER. 

By-law  of  Incorporated  Town  to  Regulate  Sale  of 

Meals,  Held  Reasonable  and   Valid—  Violation 

— Strangers. 

Where  a  by-law  of  an  incorporated  town  forbids 
the  hawking  about  or  selling1  by  retail  meats  with- 
in the  bounds  of  the  Corporation,  except  at  the  pub- 
lic markets,  and  within  certain  distances  thereof, 
the  sale  of  a  quarter  of  lamb  to  a  grocer,  at  a  place 
not  within  the  allowed  limits,  and  taking  goods  in 
payment  is  a  violation  of  the  ordinance,  subjecting 
the  seller  to  the  penalty  imposed. 

It  seems  that  a  stranger  would  be  subject  to  such 
law,  and  that  pro  hoc  vice  he  would  be  deemed  an 
inhabitant,  and  chargeable  with  notice  of  the  law. 

Citations— Laws  of  1822,  293,  sec.  5;  2  Com.  Dig., 
284-290 ;  8  Johns.,  418 ;  Cowp.,  269 ;  5  Cow.,  462. 

TERROR  from  the  Erie  C.  P.     Webster  was 
Ju  sued,  before  a  justice  for  a  violation  of  an 


ordinance  of  the  Corporation  of  the  Village  of 
Buffalo  as  to  the  sale  of  meats.  By  a  by-law 
of  the  Corporation,  it  was  ordained  that  it 
should  not  be  lawful  for  any  person  within  the 
limits  of  the  Corporation  during  certain  months 
to  hawk  about  or  sell  by  retail  any  kind  of 
fresh  beef,  pork,  lamb  or  mutton  for  the  con- 
sumption of  the  inhabitants  of  the  village,  ex- 
cept at  the  public  markets,  or  within  certain 
limits  around  the  same.  The  defendant  agreed 
with  a  grocer  to  let  him  have  a  quarter  of  lamb 
and  to  receive  payment  for  the  same  in  goods 
out  of  the  grocery  of  the  purchaser,  and  the  sale 
and  payment  accordingly  took  place.  On  this 
evidence  the  justice  rendered  judgment  against 
Webster  for  $5,  the  penalty  prescribed  by  the 
statute.  The  defendant  removed  the  proceedings 
by  certiorari  into  the  Erie  C.  P.,  where  the 
judgment  of  the  justice  was  reversed.  The 
trustees  of  the  village  sued  out  a  writ  of  error. 

Mr.  J.  Edwards,  for  the  plaintiffs  in  error, 
relied  upon  the  Statute  incorporating  the  Vil- 
lage and  the  following  authorities:  8  Johns., 
*418  ;  Com.  Dig.,  tit.  By-law  ;  Cowp.,  [*1OOJ 
270  ;  12  East,  22  ;  13  East,  367  ;  2  Bl.  Com., 
338. 

Mr.  I.  L.  Wendell,  for  the  defendant  in 
error,  insisted  that  if  the  by-law  should  be  ad- 
judged good  within  the  powers  conferred  upon 
the  Corporation,  the  defendant  was  not  guilty 
of  a  violation  of  it,  within  a  reasonable  and 
sound  construction.  The  object  of  the  by-law 
was  to  prevent  the  hawking  of  meats  about 
the  streets  of  the  village.  The  mere  act  of  a 
farmer  exchanging  with  a  grocer  a  leg  of  lamb 
for  a  pound  of  tea,  ought  not  to  have  been 
adjudged  a  hawking  of  meats  about  the  streets; 
it  was  not  within  the  mischief  intended  to  be 
prevented,  and  if  it  was,  the  by-law  is  bad,  as 
unreasonable  and  improperly  restraining  trade. 
The  court  will  not  require  that  the  farmer  and 
the  grocer  should  march  off  the  prescribed 
bounds,  and  there  make  their  contract  for  the- 
exchange  of  the  meat  for  the  tea,  and  then 
formally  return  to  the  shop  of  the  grocer  and 
perfect  the  contract  by  the  delivery  of  the  ar- 
ticles. Besides,  it  was  neither  averred  or  proved 
that  the  defendant  was  an  inhabitant  of  the 
village  or  had  notice  of  the  law.  Com.  Dig. , 
tit.  By-law,  C,  2;  Cowp.,  270.  In  the  case  in 


NOTE. — Municipal  corporations— Power  to',make  by- 
laws—Requirements of  by-laws. 

By-laws  made  by  a  municipal  corporation  must  be 
reasonable,  clearly  within  the  authority  of  the  cor- 

Bjration,  and  in  accord  with  the  laws  of  the  State, 
unbam  v.  Trustees  of  Rochester,  5  Cow.,  462; 
Boom  v.  City  of  TJtica,  2  Barb.,  104 ;  Clintonville  v. 
Keeting,  4  Den,  341 ;  Village  of  Canajoharie  v.  Buel, 
43  How.  Pr.,  155;  Stokes  v.  N.  Y.,  14  Wend.,  87 ;  Po- 
linsky  v.  People,  73  N  Y.,  65 ;  People  v.  Mulholland, 
82  N.  Y.,  324 ;  S.  C.  37  Am.  Rep.,  568 ;  Bush  v.  Sea- 
bury,  8  Johns.,  418 ;  Hudson  v.  Thome,  7  Paige,  261 ; 
Mayor,  etc.,  of  N.  Y.  v.  Ry.  Co.,  32  N.Y.  261 ;  Hayden 
v.  Noyes,  5  Conn.,  391 ;  St.  Paul  v.  Traeger,  25  Minn., 
248 ;  8.  C.,  33  Am.  Rep.,  462 :  Austin  v.  Murray.  16 
Pick.,  121 ;  Pedrick  v.  Bailey,  12  Gray,  161 ;  Peoria  v. 
Calhoun.  29  111.,  317 :  State  v.  Freeman,  38  N.  H.,  426; 
Waters  v.  Leech.  3  Ark.,  110 ;  Tugman  v.  Chicago,  78 
111.,  405 ;  Commonwealth  v.  Gas  Co.,  12  Pa.  St.,  818  ; 
Boston  v.  Shaw,  1  Met..  130;  Commonwealth  v.Wor- 
oester,  3  Pick.,  462 ;  St.  Paul  v.  Coulter,  12  Minn.,  41 ; 
Marietta  v.  Fearing,  4  Ohio,  427 ;  Collins  v.  Hatch,  18 
Ohio,  523 ;  Johnson  v.  Philadelphia,  60  Pa.  St.,  445 ; 
Burlington  v.  Bumgardner,  42  Iowa,  673 ;  Home  Ins. 
Co.  v.  Augusta,  50  Ga.,  530;  Muhelenbrinck  v. 
Commissioners,  42  N.  J.  L.,  864 ;  8.  C.,  86  Am.  Hop., 
618 ;  Welch  v.  Hotchkiss,  39  Conn..  140 :  Cairo  v. 
Bross,  101  111.,  475;  State  v.  Hoboken,  41  N.  J.  L.,  71. 
The  following  authorities  discuss  the  power  of 
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municipal  corporations  to  establish  and  regulate 
markets :  Bush  v.  Seabury,  8  Johns.,  418 ;  Ketchum 
v.  Buffalo,  14  N.  Y.,  356 ;  Wartman  v.  Philadelphia, 
33  Pa.  St.,  202;  Yates  v.  Milwaukee,  12  Wis.,  673; 
State  v.  Lieber,  11  Iowa,  407 ;  Dubuque  v,  Miller,  11 
Iowa,  583 ;  Atlanta  v.  White,  33  Ga.,  229 ;  Bowling 
Green  v.  Carson,  10  Bush,  64;  Ash  v.  People,  11 
Mich.,  347 ;  St.  Louis  v.  Jackson,  25  Mo.,  37 ;  St.  Louis 
v.  Weber,  44  Mo.,  547;  St.  Paul  v.  Coulter,  12  Minn., 
41 ;  Congot  v.  New  Orleans,  16  La.  Ann.,  21 :  Le  Claire 
v.  Davenport,  13  Iowa,  210;  White  v.  Kent,  11  Ohio 
St.,  550 ;  Spaulding  v.  Lowell,  23  Pick..  71 ;  Bethune 
v.  Hughes,  28  Ga.,  560;  Caldwell  v.  Alton,  33111., 
416;  Bloomington  v.  Wahl.  46  111.,  489;  Common- 
wealth v.  Brooks,  109  Mass.,  355 ;  Commonwealth  v. 
Wilkins.  121  Mass.,  356 ;  St.  John  v.  Mayor  etc.  of 
N.  Y.,  6  Duer,  315 ;  Dunham  V.Rochester.  5  Cow., 
462 ;  People  v.  Lowber,  28  Barb.,  65 ;  S.  C.,  7  Abb.  Pr., 
158. 

See,  generally,  Cooley  Const.  Lim.,  pp.  198-204, 
and  many  authorities  there  cited ;  Dill.  Mun.  Corp., 
sees.  309,  etc. 

Valid  by -lawn  bind  strangers  or  non-residents  com- 
ing within  the  corporation  limits.  In  addition  to  the 
above  case  of  Buffalo  v.  Webster,  see  Strauss  v. 
Pontiae,  40  111.,  301 ;  Heland  v.  Lowell,  3  Allen,  407 ; 
City  Council  v.  King,  4  McCord,  487 ;  Dodge  v.  Grid- 
ley,  10 Ohio,  173 ;  Whitefleld  v.  Longest.  6  Ired.,  268 ; 
Pierce  v.  Bartram,  Cowp.,  269. 
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Cowper  the  party  was  adjudged  an  inhabitant 
pro  hac  vice;  but  there  the  defendant  had 
slaughtered  cattle,  and  might  well  be  held  to 
be  an  inhabitant— he  was  carrying  on  the  busi- 
ness of  an  inhabitant  for  the  time  being;  but 
a  farmer  who  has  a  quarter  of  lamb  in  his 
wagon  and  exchanges  it  for  necessaries  with  a 
grocer  cannot  with  propriety,  from  the  doing 
of  that  act  alone,  be  adjudged  an  inhabitant. 
Mr.  Edwards,  in  reply,  said  that  Bush  v. 
Seabury,  cited  by  him  from  8  Johns.,  418,  was 
decisive  of  this  case. 

By  the  Court,  Savage,  Ch.  J.  By  the  Act 
incorporating  the  Village  of  Buffalo,  the  trust- 
ees are  authorized  to  make  such  prudential  by- 
laws as  they  may  deem  proper,  relative  to  the 
public  markets,  etc.,  and  anything  relative  to 
the  good  improvement  of  the  village,  provided 
they  are  not  inconsistent  with  the  laws  of  the 
State  or  U.  S.  Laws  of  1823,  p.  293,  sec.  5. 
1O1*]  *The  only  question  in  the  case  is, 
whether  the  by-law  is  valid.  At  common  law 
corporations  have  power  to  make  by  laws,  for 
the  general  good  of  the  Corporation.  They 
must  be  reasonable  and  for  the  common  bene- 
fit; they  must  not  be  in  restraint  of  trade,  nor 
impose  a  burden  without  an  apparent  benefit. 
If  it  appears  to  the  court  to  be  reasonable,  it 
is  sufficient,  though  it  be  not  averred  in  plead- 
ing to  be  so.  A  by-law  for  the  regulation  of 
trade  and  imposing  particular  restraints  as  to 
time  and  place  is  good;  but  general  restraints 
are  bad.  2  Com.  Dig. ,  284-290.  For  example, 
a  by-law  that  no  meat  should  be  sold  in  the  vil- 
lage would  be  bad,  being  a  general  restraint; 
but  that  meat  shall  not  be  sold  except  in  a  par- 
ticular place  is  good,  not  being  a  restraint  of 
the  right  to  sell  meat,  but  a  regulation  of  that 
right.  So  it  is  said  that  by-laws  shall  not  ex- 
tend to  strangers;  but  within  the  bounds  of 
the  Corporation  they  are  obligatory  upon  all, 
as  in  London  that  no  freeman  or  stranger  shall 
sell  cloth  before  it  be  searched  at  Blackwell 
Hall,  is  good  against  a  stranger;  and  if  the  by- 
law ordains  that  goods  are  to  be  sold  by  weight, 
it  applies  to  all,  whether  strangers  or  not. 
These  are  general  rules  which  are  applicable 
to  the  present  case,  but  it  is  not  necessary  to 
resort  to  them,  as  power  is  expressly  given  by 
the  Act  of  Incorporation  to  pass  by-laws  rela- 
tive to  the  public  market.  Laws  relating  to  the 
public  markets  must  necessarily  embrace  the 
power  to  require  all  meats  to  be  sold  there; 
not  that  every  man  who  sells  meat  shall  hire  a 
stall;  nor  is  there  any  such  objection  to  the 
present  law;  any  one  may  sell  in  the  street  ad- 
jacent to  the  markets.  The  case  of  Bush  v. 
Seabury,  8  Johns.,  418,  is  a  direct  authority 
for  this  case;  there  the  Act  of  Incorporation 
contained  the  same  provisions  as  in  the  case 
at  bar;  the  offense  was  the  same,  and  this  court 
held  that  the  power  to  make  such  a  by-law 
was  clearly  included  in  the  grant.  The  case 
of  Pierce  v.  Bartram,  Cowp.,  269,  involved  the 
principle  of  this  case.  The  by-law  was  that 
no  butcher  or  other  person  should,  within  the 
walls  of  the  City  of  Exeter,  slaughter  any 
beast.  It  was  objected  that  this  by-law  was 
void,  as  being  in  restraint  of  trade,  and  includ- 
ing persons  not  free  of  the  city.  Ld.  Mans- 
field said  the  by-law  in  question  is  not  in  re- 
straint of  trade,  but  only  a  regulation  of  it  in 
WEND.  10. 


this  *particular  city;  and  as  to  the  de-  [*1O2 
fendant  being  a  stranger,  he  said  he  was  an 
inhabitant  pro  hac  vice.  The  case  of  Dunham 
v.  RocJietter,  5  Cow.,  462,  is  relied  on  by  the  de- 
fendant. But  that  case  is  very  distinguishable 
from  the  present.  The  Corporation  there  said 
that  the  business  of  a  huckster  should  not  be 
carried  on  without  a  license  from  the  Corpora- 
tion; when  the  laws  of  the  State  had  guarantied 
that  right  by  taking  a  license  from  the  Com- 
missioners of  Excise  of  the  Town.  The  by- 
law imposed  a  charge  without  any  correspond- 
ent benefit;  no  such  objection  can  properly 
be  sustained  against  the  by-law  under  consid- 
eration. It  was  within  ths  power  conferred  by 
the  charter;  it  was  reasonable  in  itself,  and 
promotive  of  the  public  good.  It  was  a  regu- 
lation of  a  particular  branch  of  business,  not 
restraint  of  it  in  contemplation  of  law. 

The  judgment  of  the  C.  P.  must  be  reversed, 
and  tJie  judgment  of  the  justice  affirmed,  with 
single  costs. 

Cited  in-12  Wend.,  186 ;  57  N.  Y.,  696 ;  3  Hun,  87; 
5  T.  &  C.,  314  ;  33  111.,  420  ;  44  Mo.,  553:  7  Am.  Rep., 
174  (32  Iowa,  80) ;  37  Am.  Rep.,  567  (82  N.  Y..  323). 


HUNT  v.  WICKWIRE  AND  FOOT. 

Justice   Court  —  Practice  —  Case   may  be  Tried 
after  Hour  Named. 

Where  a  cause  in  a  Justice's  court  is  adjourned 
until  one  o'clock  P.  M.  of  a  day  certain,  and  the 
justice  is  detained  in  the  discharge  of  other  official 
duties  until  after  five  o'clock  of  the  same  day,  he 
may  after  that  hour  proceed  and  try  the  cause,  al- 
though the  defendant  has  departed  from  the  place 
of  trial. 

Citation—  7  Wend..  200. 


was  an  action  for  false  imprisonment, 
JL  tried  at  the  Madison  Circuit  in  Sep.,  1830, 
before  the  Hon.  Nathan  Williams,  one  of  the 
Circuit  Judges. 

The  imprisonment  complained  of  consisted 
in  an  arrest  on  an  execution  issued  by  Foot,  as 
a  justice  of  the  peace,  on  a  judgment  rendered 
by  him  in  favor  of  Wickwire  and  another 
against  Hunt,  in  a  cause  in  which  Hunt  al- 
leged a  discontinuance  had  taken  place  pre- 
vious to  the  rendition  of  the  judgment  under 
these  circumstances:  In  Feb.,  1828,  Hunt 
having  been  brought  before  the  justice  on  a 
warrant  at  suit  of  Wickwire  and  another,  the 
cause  was  adjourned  until  Mar.  4.  at  one  o'clock 
P.  M.  At  the  appointed  time  and  place  Hunt 
attended  with  witnesses  for  trial,  and  remained 
there  until  after  five  o'clock,  when  the  justice 
not  *having  made  his  appearance,  [*1O3 
Hunt  was  advised  that  the  cause  was  discon- 
tinued, and  that  be  might  depart,  which  he 
did  accordingly.  After  the  departure  of  Hunt, 
the  justice  arrived,  and  proceeded  to  hear 
proofs  in  the  cause,  and  rendered  judgment  in 
favor  of  the  plaintiffs,  and  on  the  application 
of  Wickwire,  issued  an  execution  on  the  judg- 
ment thus  rendered,  on  which  the  arrest  took 
place.  On  the  day  to  which  the  cause  was  ad- 
journed, a  town  meeting  was  held  in  the  town 
in  which  the  justice  resided,  at  which  he  waft- 
one  of  the  presiding  officers,  and  the  business 
of  the  meeting  was  continued  to  a  late  hour, 
which  was  the  reason  of  the  absence  of  the 
justice  until  after  five  o'clock.  There  also  was 
evidence  that  after  discovering  that  the  town 
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meeting  would  be  held  on  the  day  to  which 
the  cause  was  adjourned,  it  was  agreed  be- 
tween the  parties  that  the  cause  should  be  held 
open  and  tried  after  the  town  meeting  had 
closed.  The  judge  intimated  his  opinion  that 
the  justice  had  the  right  to  proceed  and  try  the 
cause  after  his  return"  from  the  town  meeting, 
but  said  he  would  not  so  instruct  the  jury ;  he, 
however,  told  them  that  the  proceedings  of  the 
justice  were  legal,  if  they  were  satisfied  that  the 
parties  agreed  that  the  cause  should  be  held 
open  and  tried  after  the  town  meeting  had 
closed,  and  that  in  such  case  the  defendants  has 
made  out  a  justification.  The  jury  found  a  ver- 
dict for  the  defendants.  The  plaintiffs  moved 
for  a  new  trial. 

Mr.  P.  Gridley,  for  the  plaintiff. 

Mr.  C.  P.  Kirkland,  for  the  defendants. 

By  the  Court,  Savage,.  Ch  J.  It  is,  in  gen- 
eral, true,  that  unless  a  cause  is  tried  at  the 
time  appointed,  or  within  one  hour,  such  omis- 
sion amounts  to  a  discontinuance,  and  the 
cause  is  out  of  court ;  but  this  is  not  univer- 
sally so.  If  the  justice  is  engaged  at  the  hour 
in  frying  another  cause  which  occupies  him 
till  after  the  time,  that  is  a  good  reason  for  the 
delay,  and  no  rights  are  lost  to  either  party. 
The  justice  may  proceed,  if  he  does  so,  as  soon 
as  possible  after  his  other  official  engagements 
are  disposed  of.  I  can  see  no  good  reason  why 
any  official  duty  of  the  justice  is  not  a  good  ex- 
cuse for  the  postponement  of  the  trial.  In  this 
case  the  judge  was  right,  however,  in  putting 
the  case  to  the  jury,  upon  the  proof  of  the 
1O4*]  agreement  *that  the  cause  might  be 
tried  after  the  adjournment  of  the  town  meet- 
ing. That  the  time  was  not  misapprehended, 
and  supposed  to  be  the  next  day,  is  proved  by 
the  fact  that  the  defendant  appeared  in  the 
afternoon  of  the  first  day  of  the  town  meeting. 
Besides  it  is  very  unusual  that  a  town  meeting 
continues  more  than  one  day.  The  verdict  is 
fully  sustained  by  the  evidence,  and  there  is  no 
ground  for  granting  a  new  trial.  Whether  the 
discontinuance  in  such  cases  is  absolute  so  as 
to  make  the  justice  a  trespasser,  or  whether 
it  only  subjects  his  judgment  to  reversal  for 
irregularity,  are  questions  which  need  not  now 
be  discussed.  In  Norton  v.  Auchmoody,!  Wend., 
200.  it  was  held  that  when  a  justice  acts  with- 
out acquiring  jurisdiction,  he  is  a  trespasser  ; 
but  having  jurisdiction,  an  error  in  judgment 
does  not  subject  him  to  an  action.  He  acts  ju- 
dicially, and  is  entitled  in  such  cases  to  protec- 
tion. 

New  trial  denied. 

Applicd-2  E.  D.  S.,  45. 
Cited  in-2  Hilt.,  8. 


McCORMICK  v.  B.  BARNUM. 

Adverse  Possession —  Writ  of  Right — Revised  Stat- 
utes— After  22  Years,  Owner  is  Bound  by  Line 


Recognized  by  his  Surveyor  —  Declarations  of 
Surveyor,  Admissible  in  Evidence. 

A  party  entitled  to  bring  a  writ  of  right  when  the 
Revised  Statutes  went  into  operation,  is  not  barred 
from  a  recovery  in  an  action  of  ejectment  subse- 
quently commenced,  by  an  adverse  possession  of 
less  than  25  years. 

An  owner  of  land  is  bound  by  a  division  line,  rec- 
ognized by  bis  surveyor  as  correct,  where  the  owner 
has  given  deeds  in  conformity  to  a  map  and  field 
book  made  by  the  surveyor,  and  no  efficient  attempt 
is  made  for  the  period  of  22  years  to  correct  the  line. 

The  admissions  or  declarations  of  such  surveyor 
relative  to  a  line  adopted  by  him  as  the  basis  of  his 
suryey,  made  shortly  after  the  survey,  are  admissi- 
ble in  evidence  as  the  admissions  or  declarations  of 
an  agent. 

Citations—  2  R.  S.,  293,  sec.  5  ;  300,  sec.  45  ;  1  Phil. 
Bv.,  82:  7  Johns.,  283;  17  Johns.,  29  ;  7  Cow.,  723.  761; 
6  Wend.,  467. 


was  an  action  of  ejectment.commenced 
JL  in  May,  1830,  tried  at  the  Franklin  Circuit, 
in  Feb.,  1831,  before  the  Hon.  Esek  Cowen.one 
of  the  Circuit  Judge*. 

The  plaintiff  being  the  owner  of  township 
No.  5  in  Macomb's  purchase,  known  by  the 
name  of  Bangor,  containing  13,568  acres,  May 
4,  1804,  sold  the  southeastern  quarter  of  the 
township  to  one  William  Cooper.  In  the  sum- 
mer or  autumn  of  1804,  one  Copely  claimed  to 
be  the  owner  of  1,800  acres  of  land  out  of  the 
northeast  corner  of  Cooper's  *quarter  [*1O5 
of  the  township,  and  run  a  line  dividing  that 
quarter  from  the  north  half  of  the  township, 
and  immediately  thereafter  gave  out  contracts 
for  land  on  the  south  side  of  the  line  thus  run 
by  him  ;  and  among  others,  gave  a  contract  to 
the  defendant  for  100  acres,  bounding  the  lands 
contracted  to  be  sold  on  the  north  by  the  said 
line.  In  Oct.,  1805,  the  defendant  entered  into 
possession  of  the  land  contracted  to  be  sold  to 
him  and  began  to  clear  the  same,  and  has  con- 
tinued in  possession  to  the  present  time.  The 
plaintiff  claimed  that  according  to  an  accurate 
survey  of  the  township  of  Bangor,  giving  to 
the  southeast  quarter  sold  to  Cooper  the  full 
one  fourth  of  the  whole  quantity  of  land  con- 
tained in  the  township,  the  defendant  was  in 
possession  of  about  ten  acres  lying  north  of  the 
southeast  quarter  ;  or,  in  other  words,  that  the 
linejrun  by  Copely  was  inaccurately  run,  em- 
bracing more  laud  than  should  have  been  com- 
prised within  it.  The  defendant  insisted  that 
having  shown  an  adverse  possession  for  more 
than  20  years,  the  plaintiff  was  barred  from  a 
recovery  ;  but  the  judge  decided,  that  as  by  the 
Revised  Statutes  the  action  of  ejectment  is  sub- 
stituted for  the  writ  of  right,  a  plaintiff  seek- 
ing to  recover  lands  is  not  barred  by  an  ad- 
verse possession  short  of  the  period  of  25  years. 
The  defendant  then  offered  evidence  to  show 
an  acquiescence  on  the  part  of  the  plaintiff  in 
the  Copely  line.  He  proved  articles  of  agree- 
ment between  the  plaintiff  and  Richard  Har- 
rison, Esq.,  respecting  township  No.  5,  bearing 
date  in  1805,  by  which  Mr.  Harrison  was  au- 
thorized to  cause  the  lands  in  the  township  to 


NOTE.—  Real  property.  1.  Adverse  possession — 
What  <•< institutes— Effect  of.  See  Jackson  v.  Todd.  2 
Cai.,  Wl,w>te;  Whitaker  v.  Cone,  2  Johns.  Caa.,  58, 
note ;  Brandt  v.  Ogden,  1  Johns.,  156.  note ;  Jackson 
v.  Sharp,  9  Johns.,  163,  note ;  Jackson  v.  Wheeler,  10 
Johns.,  164,  note ;  Jackson  v.  Tibbita,  9  Cow.,  241, 
note ;  Clapp  v.  Bromagham,  9  Cow.,  530,  note. 

2.  is'i-rttion  of  boundaries— Agreement. 

Where  the  parties  ayree  upon  boundary  lines  such 
agreement  will  be  sustained.  In  addition  to  the 
above  case  of  McCormick  v.  Barnum,  Bee  Kip  v. 


Norton,  12  Wend.,  127;  Adams  v.  Rockwell,  16 
Wend.,  285 ;  Smith  v.  McAllister,  14  Barb.,  434 ;  Will- 
iams v.  Montgomery,  16  Hun.  50. 

Where  the  line  ^uncertain  the  parties  mayflx  it  by 
parol.  Stout  v.  Woodward,  5  Hun,  340;  aff'd  with- 
out opinion.  71  N.  Y.,  590 ;  Vosburgh  v.  Teator,  32 
N.  Y.,  561 ;  Ambler  v.  Cox,  13  Hun.  295. 

See,  generally,  on  practical  location  of  boundai  ies, 
Jackson  v.  Dysling.  2  Cai.,  198,  note ;  Jackson  v. 
Tallmadage,  4  Cow.,  450,  note. 
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be  surveyed  and  subdivided  into  lots,  and  to 
sell  the  same  or  to  enter  into  contracts  for  the 
f&le  thereof.  In  the  same  year  in  which  this 
agreement  was  entered  into,  Mr.  Harrison  em- 
ployed two  persons  (E.  Wood  and  N.  Baker) 
to  survey  the  north  half  of  Bangor,  and  lay 
out  the  same  into  lots.  It  was  proved  that  im- 
mediately thereafter,  Baker  (who  it  was  shown 
was  dead  at  the  time  of  the  trial)  said  that  he 
and  Wood  had  been  to  examine  the  division 
line  run  by  Copely  ;  that  they  had  found  it  to 
be  as  near  right  as  two  different  surveyors 
would  be  likely  to  get  it ;  that  they  had  as- 
sumed it  to  be  correct,  and  allotted  the  north 
1O6*]  half  of  the  town  accordingly;  *and  that 
they  had  made  a  field  book  and  map  of  their  sur- 
vey, reported  their  proceedings  to  an  agent  of 
Mr.  Harrison,  and  received  payment  for  their 
services.  Proof  of  these  declarations  of  Baker 
was  objected  to,  but  the  evidence  was  received. 
The  defendant  gave  in  evidence  a  deed  from 
the  plaintiff  to  one  Plumb,  bearing  date  in  1818, 
conveying  97  acres  of  land,  described  as  No.  4 
in  a  map  and  field  book,  of  the  north  half  of 
Bangor,  made  by  N.  Baker  in  1805,and  bound- 
ed on  the  south  by  the  Copely  line.  The  de- 
fendant also  gave  in  evidence  a  deed  from  the 
plaintiff  to  one  James  Barnum  of  a  lot  adjoin- 
ing the  lot  conveyed  to  Plumb,  being  lot  No. 
3  of  Baker's  survey,  which  last  deed  bore  date 
in  Apr.,  1826,  and  proved  that  Barnum  was 
present  at  Baker's  survey,  and  entered  into  pos- 
session of  the  lot  conveyed  to  him  under  a  con- 
tract of  sale,  and  has  been  in  possession  for  20 
years.  It  also  appeared  that  the  house  of  the 
defendant  was  situated  on  the  premises  in  ques- 
tion ;  and  that  for  the  extent  of  4  or  5  miles, 
the  Copely  line  was  the  boundary  between  set- 
tlements actually  made  on  the  north  by  occu- 
pants claiming  under  the  plaintiff,  and  on  the 
south  by  occupants  claiming  under  Cooper. 
The  plaintiff  offered  to  prove  that  being  aged, 
lie  had  committed  the  charge  of  his  business  to 
an  agent,  who  in  1818,  wrote  to  a  sub-agent  re- 
siding at  Bangor.  instructing  him  to  have  the 
division  line  between  the  southeastern  quarter 
of  the  township  and  the  northern  portion  there- 
of rerun  and  corrected  ;  that  the  principal 
agent  was  absent  in  Europe  for  7  or  8  years, 
and  on  his  return,  finding  that  the  line  was  not 
corrected,  he,  in  1827,  caused  the  line  to  be  cor- 
rectly run,  which  included  the  premises  now 
claimed  to  be  recovered.  This  evidence  was 
objected  to,  and  rejected  by  the  judge,  who 
charged  the  jury  that  the  defendant  was  en- 
titled to  a  verdict,  on  the  ground  of  the  acqui- 
escence of  the  plaintiff  in  the  line  run  by  Cope- 
ly. The  jury  found  a  verdict  for  the  defend- 
ant. The  plaintiff  moved  for  a  new  trial. 

Mr.  H.  Bleecker,  for  the  plaintiff.  The 
judge  correctly  decided  that  the  plaintiff  in 
this  case  was  not  barred  from  a  recovery  by  an 
adverse  possession  of  less  than  25  years.  Pre- 
vious to  the  Revised  Statutes  taking  effect,  an 
adverse  possession  of  less  than  25  years  was  no 
1O7*]  bar  to  a  writ  of  *right.  That  remedy 
is  abolished  by  the  Revised  Statutes,  and  the 
action  of  ejectment  substituted ;  but  it  is  ex- 
pressly declared  that  the  provisions  of  the  stat- 
utes on  this  subject  shall  not  apply  where  a 
right  of  action  had  accrued,  or  a  right  of  entry 
existed  previous  to  the  time  when  the  statutes 
went  into  operation,  and  that  such  right  of  ac- 
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tion  or  right  of  entry  shall  remain  subject  to 
the  laws  then  in  force,  2  R.  S. ,  300,  sec.  45  ; 
and  by  another  provision,  it  is  declared  that 
ejectment  may  be  brought  in  the  same  cases  in 
which  a  writ  of  right  might  be  brought  at  the 
passage  of  the  law.  2  R.  S.,  303,  sees.  1,  2. 
The  judge,  however,  erred  in  receiving  im- 
proper testimony,  and  in  his  charge  to  thejury. 
The  evidence  of  the  declarations  of  Baker 
ought  not  to  have  been  received.  The  decla- 
rations of  a  person  deceased,  as  to  facts  of  a 
general  character,  may  in  certain  peculiar  cases 
be  admitted  in  evidence,  but  not  so  as  to  par- 
ticular facts  ;  nor  were  the  declarations  of 
Baker  admissible  in  evidence  as  the  admissions 
of  an  agent  of  the  plaintiff  ;  to  constitute  them 
evidence,  they  should  have  been  shown  to  have 
been  made  while  Baker  was  acting  as  the  agent 
of  the  plaintiff,  so  that  they  might  be  consid- 
ered as  part  of  there*  gesta.  1  Johns.  Cas.,587. 
As  to  the  charge  to  the  jury  :  the  defendant 
was  not  entitled  to  a  verdict  on  the  ground  of 
the  acquiescence  of  the  plaintiff  in  Copely's 
line.  That  line  was  conceded  by  Baker  to  be 
correct  ;  but  such  admission  is  not  obligatory 
upon  the  plaintiff,  unless  it  be  shown  that  he 
subsequently  recognized  it  with  a  full  knowl- 
edge of  the  facts.  He  conveyed  lands  accord- 
ing to  the  map  and  field  book  furnished  by 
Baker,  but  there  is  no  evidence  that  he  knew 
that  the  Copely  line  was  erroneously  run.  A 
proprietor  of  lands  is  not  concluded  by  the  mis- 
takes of  his  surveyor.  The  counsel  insisted 
that  none  of  the  cases  on  the  subject  of  acqui- 
escence, which  had  been  determined  by  this 
court,  went  the  length  of  deciding  that  under 
circumstances  like  those  in  this  case,  a  plaint- 
iff was  precluded  from  recovery.  He  cited  and 
commented  upon  the  following  cases  :  2  Cai., 
146  ;  Id.,  198,  210  ;  3  Johns.,  269  ;  5  Id.,  506  ; 
11  Id.,  123;  10  Id.,  377;  1  Cow.,  276;  4  Wend., 
58  ;  17  Johns.,  29  ;  13  Id.,  346  ;  12  Id.,  485;  3 
Id.,  8  ;  7  Id.,  12,  238  ;  9  Id..  110  ;  8  Id.,  367  ; 
11  Id.;  163. 

*Mr.  S.Stevens,  for  thedefendant,[*lO8 
insisted  that  the  case  of  Rockwell  v.  Adams,  7 
Cow.,  761,  and  6  Wend.,  467,  were  decisive 
against  the  plaintiff  on  the  question  of  acquies- 
cence. 

By  the  Court.  Savage,  Ch.  J.  The  provis- 
ions of  the  Revised  Statutes  upon  which  the 
decision  of  the  circuit  judge  was  founded,  are 
the  following  :  it  is  declared  that  "No  action 
for  the  recovery  of  any  lands,  tenements,  or 
hereditaments,  or  for  the  recovery  of  the  pos- 
session thereof,  shall  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor or  grantor,  was  seised  or  possessed  of 
the  premises  in  question,  within  20  years  be- 
fore the  commencement  of  such  action."  2  R. 
S. ,  293,  sec.  5.  The  7th  section  provides  that 
an  entry  shall  be  made  within  20  years  after 
the  right  descended  or  accrued.  The  8th  sec- 
tion recognizes  20  years  adverse  possession  as 
a  good  bar.  And  the  45th  section  of  the  same 
title,  p.  300,  declares  that  "The  provisions  of 
the  preceding  articles  of  this  title  shall  not  ap- 
ply to  any  actions  commenced,  nor  to  any  cases 
where  the  right  of  action  shall  have  accrued, 
or  the  right  of  entry  shall  exist,  before  the  time 
when  this  chapter  takes  effect  as  a  law  ;  but 
the  same  shall  remain  subject  to  the  laws  now 
in  force."  At  page  303  are  the  following  sec- 
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tions:  "The  action  of  ejectment  is  retained 
and  may  be  brought  in  the  cases  and  the  man- 
ner heretofore  accustomed,  subject  to  the  pro- 
visions hereinafter  contained  ;"  and  "it  may 
also  be  brought,  first,  in  the  same  cases  in  which 
a  writ  of  right  may  now  be  brought  by  law  to 
recover  lands,  tenements  or  hereditaments  ;  and 
by  any  person  claiming  an  estate  therein,  in  fee 
or  for  life,  either  heir,  devisee  or  purchaser." 
The  effect  of  all  these  sections  is,  that  though 
twenty  years  adverse  possession  are,  as  form- 
erly, a  bar  to  the  action  of  ejectment,  proper, 
if  I  may  be  allowed  the  expression,  yet  where 
ejectment  is  brought  as  a  substitute  for  a  writ 
of  right,  then  25  years  are  necessary  to  bar 
such  suit.  And  such  substituted  action  may 
be  brought  in  all  cases  where  the  right  to 
bring  a  writ  of  right  existed  when  the  Revised 
Statutes  took  effect,  and  subject  to  the  same 
limitations  as  a  writ  of  right.  I  apply  this  doc- 
trine to  this  case  thus:  it  appears  in  evidence 
that  the  defendant  took  actual  possession  under 
1O9*]  a  written  contract  *for  the  premises 
in  question  in  Oct.,  1805.  Twenty  years  had 
expired  in  Oct.,  1825  ;  but  the  right  to  bring  a 
writ  of  right  existed  until  Oct.,  1830,  that  be- 
ing the  expiration  of  the  25  years.  By  the  Re- 
vised Statutes,  therefore,  the  plaintiff  had  a 
right  to  bring  ejectment  at  any  time  within  the 
same  period. 

The  next  ground  of  defense  is  acquiescence 
by  the  plaintiff,  in  the  line  run  by  Copely.  In 
relation  to  this  point  of  defense,  it  is  insisted 
by  the  plaintiff's  counsel  that  the  declarations 
of  Baker,  who  is  dead,  were  improperly  re- 
ceived in  evidence ;  on  this  subject  the  rule  laid 
down  by  Phillips,  in  his  Treatise  on  Evidence, 
Vol.  I.,  p.  82,  N.  Y.  ed.,  1823,  is  that  the  dec- 
larations of  an  agent  must  be  confined  to  such 
statements  as  are  made  by  him  either  at  the 
time  of  his  making  an  agreement  about  which 
he  is  employed,  or  in  acting  within  the  scope 
of  his  authority.  Within  this  rule  the  acts  and 
declarations  of  Baker  were  properly  admitted. 
He  had  been  employed  by  the  plaintiff's  agent 
to  run  the  line,  which  he  did  do,  and  declared 
Copely's  line  correct,  adopted  it  and  allotted 
the  north  part  of  the  township  upon  it.  The 
acts  of  Baker  must,  therefore,  I  think,  be  con- 
sidered the  acts  of  the  plaintiff.  The  question 
then  arises,  whether  the  acts  and  subsequent 
acquiescence  of  the  plaintiff  are  conclusive 
upon  him.  Cases  of  this  description  have  been 
frequently  before  the  court.  The  principle 
upon  which  they  have  all  been  decided,  is  this: 
that  where  parties  agree  upon  a  division  line, 
either  expressly  or  by  long  acquiescence,  such 
line  shall  not  be  disturbed  ;  buildings  and  per- 
manent improvements  may  be  made  upon  the 
faith  of  the  location  of  the  line  ;  transfers  may 
be  made  ;  and  to  permit  such  lines  to  be  altered 
might  be  productive  of  incalculable  injury.  In 
Jackaon  v.  Teele,  1  Johns.,  281,  where  there  had 
been  an  acquiescence  of  18  years,  the  plaintiff 
was  held  to  be  concluded.  In  Jackson  v.  Freer, 
17  Johns.,  29,  the  actual  location  was  held  to 
prevail  where  there  had  been  a  possession  of 
more  than  20  years.  The  patent  in  that  case 
had  been  surveyed  into  lots  by  direction  of  the 
Surveyor-General.  Oh.  J.  Spencer  says,  the 
survey  of  the  lots  and  the  actual  location  of 
them  was  the  joint  act  of  all  the  parties  inter- 
ested, and  must  control.  In  Jackson  v.  Widger, 
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*7  Cow. ,  723,  it  was  held  that  a  surveyor  [*  1 1 0 
who  settled  a  line  for  the  plaintiff  was  his  agent 
for  that  purpose  ;  and  though  not  correct,  the 
plaintiff  was  concluded  after  20  years  acquies- 
cence. The  same  doctrine  as  to  location  and 
recognition  has  been  recently  asserted  by  this 
court  in  the  case  of  Rockwell  v.  Adams,  7  Cow. 
761,  and  6  Wend.,  467.  There  the  line  had 
been  acquiesced  in  for  18  years,  and  frequent- 
ly recognized  by  the  defendant  and  those  from/ 
whom  he  derived  title.  The  defendant  was 
held  to  be  concluded  by  it.  In  the  case  now 
before  us,  the  line  was  run  first  by  Copely.and 
afterwards  by  Baker,  the  plaintiff's  surveyor, 
and  for  that  purpose  his  agent.  It  was  ac- 
quiesced .in  for  more  than  20  years.  The  de- 
fendant had  early  built  a  house  upon  the  prem- 
ises in  question,  and  the  plaintiffs  agents  must 
have  seen  it.  There  is  clearly,  therefore,  suck 
a  recognition  and  acquiescence  as  should  bar 
the  plaintiff's  claim. 
New  trial  denied. 

Survey— Division  line,  when  party  bound  by.  Cited 
in— 12  Wend.,  423 ;  13  Wend.,  540 ;  15  Wend.,  599  ;  16 
Wend.,  304, 309  ;  3  Keys,  513 ;  4  Abb.  App.  Dec.,  9 ;  3 
Trans.  App.,,120  ;  18  Hun,  288 ;  14  Barb.,  437 ;  48  Cal., 
397  ;  63  111.,  368  ;  72  111.,  115  ;  27  Am.  Rep..  238  (64  Mo., 

Advene  possession— Statute  of  Limitations.  Cited 
in— 15  Wend.,  599  ;  23  Wend.,  320 ;  9  N.  Y.,  360 ;  45  N. 
Y.,  484;  25  Cal.,  627. 

Writ  of  right — Ejectment— Prospective  operation 
of  statutes.  Cited  in— 6  Hill,  637 ;  4  Denio,  209 ;  7  Barb., 
448 ;  9  Barb.,  293 ;  15  Barb.,  184, 493 ;  19  Barb.,  488  ;  3  Co. 
R.,  228. 

Principal  and  agent— Admissions  of  agent— Evi- 
dence against  principal.  Cited  in— 37  'Barb.,  483  ;  62 
Barb.,  375. 


ROOT  «.  CHANDLER. 

Trespass  Lies  against  One,  who  Directs  Deten- 
tion of  Property  Taken  by  Officer  —  Construct- 
ive Possession  of  Owner  Sufficient,  where  Prop- 
erty had  been  Taken  from  Borrower  —  Pleading 
—  Justification. 

Trespass  de  bonis  asportatis  lies  against  a  party 
who  directs  the  detention  of  property  taken  by  an 
officer,  and  indemnifies  the  officer  against  damages 
consequent  upon  such  taking. 

The  constructive  possession  of  an  owner  is  suffi- 
cient to  entitle  him  to  maintain  trespass  for  the 
taking  of  property  out  of  the  hands  of  a  person  to 
whom  it  was  lent. 

Evidence  of  justification  is  inadmissible  under  the 
plea  of  the  general  issue  in  an  action  of  trespass  de 
bonis  asportatis. 

Citations-11  Johns.,  132;  1  Chit.  PI.,  492;  1  Saund., 
298,  n.  1  ;  7  Cow.,  35. 


was  an  action  of  trespass  de  bonis  as- 
-L  portatis,  tried  at  the  Erie  Circuit  in  Mar., 
1831,  before  the  Hon.  Addison  Gardiner,  one 
of  the  Circuit  Judges. 

The  plaintiff  lent  a  pair  of  horses  to  Evan 
Rice  and  Stephen  Goss,  to  enable  them  to  re- 
tail a  load  of  fish.  The  horses  were  lent  at  Buf- 
falo, and  the  borrowers  had  permission  from 
the  plaintiff  to  proceed  east  as  far  as  Clarence, 
in  the  County  of  Erie,  but  were  requested  not 
to  go  any  further.  Goss,  one  of  the  borrowers, 
proceeded  however  to  Batavia,  in  the  County 
of  Genesee,  where  the  horses  were  taken  from 
his  possession  *by  a  constable,  on  an  [*1  1  1 
execution  in  favor  of  one  Kelsey  Stone  against 
Evan  Rice.  After  the  horses  had  been  in  the 
possession  of  the  constable  a  short  time,  a 
meeting  took  place  of  a  number  of  persons, 
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creditors  of  Rice,  of  whom  the  defendant  was 
one,  a  consultation  had,  and  the  constable  di- 
rected to  detain  the  horses  ;  which  directions 
were  subsequently  renewed  by  the  said  credit- 
ors. An  attempt  was  made  by  some  person  oth- 
er than  the  plaintiff  to  replevy  the  horses,  and 
to  prevent  such  replevin  the  horses  were  se 
creted  about  a  week,  and  afterwards  sold  by 
the  constable  for  the  benefit  of  the  creditors  of 
Rice.  The  defendant,  by  the  permission  of 
the  plaintiff,  read  in  evidence  an  instrument  in 
writing,  signed  by  the  defendant  and  several 
other  persons,  reciting  that  the  constable  who 
had  levied  upon  the  horses  had  done  so  by 
virtue  of  several  executions  and  attachments 
against  Evan  Rice,  and  agreeing  to  indemnify 
the  constable  and  save  him  harmless  against  all 
expenses  or  losses  that  he  might  sustain  or  suf- 
fer by  any  suit  or  suits  in  consequence  of  the 
levy  and  the  sale  of  the  property  in  pursuance 
of  the  duties  of  his  office,  in  proportion  to  the 
amount  of  their  several  demands  upon  the  prop- 
erty. The  defendant  then  insisted  that  the  said 
instrument  proved  that  the  person  who  had 
made  the  levy  was  a  constable  at  the  time  of 
such  levy,  and  that  as  such  constable  he  had 
taken  the  horses  by  virtue  of  the  process  men- 
tioned in  the  instrument,  and  offered  to  prove 
that  the  horses  had  been  fraudulently  sold  and 
disposed  of  by  Rice  to  the  plaintiff.  This  evi- 
dence was  objected  to  and  rejected  by  the  judge 
on  the  ground  that  the  instrument  read  by  the 
defendant  was  not  evidence  of  the  execution 
and  attachments  mentioned  therein,  and  that 
the  defendant  could  not  justify,  not  having 
pleaded  or  given  notice  of  justification.  The 
defendant  then  moved  that  the  plaintiff  be  non- 
suited on  the  grounds:  1.  That  the  proof  was 
not  sufficient  to  charge  the  defendant  as  a 
trespasser,  and  2.  That  the  plaintiff,  at  the 
time  of  the  taking  of  the  horses,  had  not  such 
possession  as  entitled  him  to  maintain  trespass. 
The  nonsuit  was  denied,  and  the  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff,  with  $151.52  damages.  The  de- 
fendant moves  for  a  new  trial. 
112*]  *Mr.  M.  T.  Reynolds,  for  the  de- 
fendant. 

Mr.  A.  Taber,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tions raised  in  this  case  are:  1.  Whether  the 
plaintiff  had  a  sufficient  possession  to  maintain 
trespass;  2.  Whether  the  defendant  was  liable 
in  this  action;  and  3.  Whether  the  defendant 
should  have  been  permitted  to  prove,  under  the 
general  issue,  that  the  horses  belonged  to  Rice 
and  that  they  were  sold  upon  executions 
against  him.  1.  Upon  the  first  question  there 
can  be  no  doubt.  The  plaintiff  had  the  gen- 
eral property  in  the  horses;  he  lent  them  to 
Rice  to  go  to  Clarence,  but  no  further;  he  had 
a  right  to  reduce  the  property  to  his  actual 
possession  whenever  he  pleased ;  he  was, 
therefore,  constructively  in  possession,  and  the 
action  on  that  ground  is  well  sustained.  2. 
The  defendant,  with  others,  directed  the  de- 
tention of  the  property,  and  it  was  sold  for 
the  benefit  of  the  defendant  and  the  others.  It 
is  true  that  the  defendant  had  no  agency  in  the 
first  taking  of  the  property;  but  within  a  short 
time,  and  probably  within  a  few  hours,  from 
-the  language  of  the  witness,  the  creditors  of 
WMTO.  10. 


Rice,  of  whom  the  defendant  was  one,  had  a 
consultation  and  directed  the  constable  to  de- 
tain the  horses.  It  is  evident  that  the  officer 
had  not  resolved  to  detain  the  horses  until 
he  had  the  direction  from  the  defendant  and 
the  other  creditors  of  Rice,  nor  would  he  sell 
them  without  being  indemnified.  I  think, 
therefore,  the  jury  were  justified  in  finding 
the  defendant  guilty  of  taking  the  property. 
It  is  clear  that  but  for  the  interference  of  the 
defendant  and  the  others,  the  plaintiff  would 
not  have  been  deprived  of  his  property.  8. 
The  taking  of  the  horses  was  not  justified; 
there  was  no  legal  evidence  of  any  process 
authorizing  the  seizure  of  the  property,  nor 
could  the  defendant  be  permitted  to  give  such 
evidence  under  the  pleadings.  In  Demick  v. 
Chapman,  11  Johns.,  132,  the  action  was  like 
this,  trespass  de  bonis  asportatis,  and  the  plea 
not  guilty.  The  defense  offered  was  similar 
to  that  offered  in  this  case — that  the  property 
had  been  seized  by  virtue  of  process  against 
the  person  who  had  fraudulently  conveyed  it 
to  the  plaintiff.  This  court  said  that  the  ex- 
cuse *that  the  property  was  taken  by  [*  1 1 3 
virtue  of  an  attachment  should  have  been  spe- 
cially pleaded;  that  matter  of  justification  or 
excuse  at  common  law  must  be  pleaded,  and 
cannot  be  received  in  evidence  under  the  gen- 
eral issue.  The  reason  of  the  rule  is  to  pre- 
vent surprise.  1  Chit.  PI.,  492;  1  Saund.,  298, 
n.  1;  7  Cow.,  35. 

New  trial  denied. 

Cited  in-1  Hill,  306,  314 ;  3  Hill,  527 :  2  Denio,  448  ; 
15  N.  Y.,  413;  37  How,  Pr.,  108 ;  3  Duer,  27;  6  Bos., 
163 ;  2  Daly,  405 :  12  Leg.  Obs..  172. 


HACKLEY  v.  SPRAGUE. 

Usury —  When  a  Defense  in  Action  by  Indorsee 
against  Maker — Effect  of  Revised  Statutes. 

In  an  action  by  the  indorsee  of  a  promissory  note 
against  the  maker,  usury  may  be  set  up  as  a  de- 
fense, unless  it  be  shown  that  the  plaintiff  is  an  in- 
nocent holder  for  valuable  consideration,  and  be- 
came possessed  of  the  note  before  maturity. 

The  maker  is  not  precluded  from  setting  up  the 
defense  of  usury  against  the  indorsee,  if  the  note 
was  made  and  became  payable  previous  to  Jan.  1, 
1830,  although  transferred  after  the  Kevised  Stat- 
utes went  into  effect,  and  for  a  valuable  considera- 
tion. 

Citation— 1  R.  S.t  772.  sec.  5. 

fTIHIS  was  an  action  of  assumprit,  tried  at 
J-  the  Herkimer  Circuit  in  Mar.,  1831,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiff  sued  as  the  second  indorsee  of 
a  promissory  note,  for  $350,  made  by  the  de- 
fendant, bearing  date  Feb.  10,  182«,  payable 
in  90  days  to  the  order  of  Sprague  and  Dann, 
indorsed  by  them  to  William  Small,  and  by 
Small  transferred  to  the  plaintiff.  The  defend- 
ant offered  to  prove  that  the  note  was  made  for 
the  accommodation  of  the  payees, and  that  they 


NOTE.— Usury—  Exceptions  attmced  in  favor  of  in- 
nocent third  parties.  See  Dix  v.  Van  Wyck,  2  Hill, 
522,  note. 

See,  generally,  on  the  subject  of  usury,  Marvin  v. 
Feeter,  8  Wend.,  533.  classified  list  of  notes  there 
cited. 
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obtained  it  to  be  discounted  by  Small,  at  an 
usurious  rate  of  interest.  To  bar  this  defense 
the  plaintiff  offered  to  prove  and  did  prove 
that  the  note  was  transferred  to  him  by  Small 
since  Jan.  1,  1830,  and  that  he  paid  a  valuable 
consideration  for  the  same.  On  this  evidence 
being  given  the  judge  ruled  that  the  defense 
of  usury  could  not  be  set  up  to  bar  the  plaint- 
iff's recovery,  and  rejected  the  evidence  offered 
by  the  defendant,  who  excepted  to  the  decis- 
ion of  the  judge.  The  jury  found  a  verdict 
for  the  plaintiff,  which  the  defendant  now 
moves  to  set  aside. 
114*]  *Mr.  J.  A.  Spencer,  for  the  de- 
fendant. It  will  not  be  pretended  but  that  pre- 
vious to  the  Revised  Statutes  the  defense  set 
up  in  this  case  was  available.  The  note  hav- 
ing been  transferred  when  overdue,  the  plaint- 
iff took  it  subject  to  every  defense  existing 
against  it,  in  the  hands  of  Small,  who  dis- 
counted it.  1  Johns.  C.,  51,  169,  331;  3  Id., 
29;  2  Cai.  C.,  302;  2  Cai.,  369;  3  Id.,  213;  1 
Johns.,  319;  2  Id.,  300;  5  Id.,  118;  7  Id.,  70; 
8  Id.,  454.  By  the  law  of  the  land  as  it  exist- 
ed when  the  note  was  made,  and  when  it  be- 
came due,  it  was  utterly  void,  and  can  it  be 
that  by  a  statute  subsequently  passed,  vitality 
can  be  given  to  such  an  instrument?  "When 
the  Revised  Statutes  went  into  operation  the 
defendant  had  a  right  to  set  up  the  defense  of 
usury,  and  of  that  right  he  cannot  be  deprived. 
A  statute  cannot  operate  retrospectively.  1  Bl. 
Com.,  46;  7  Johns.,  477,  493. 

Mr.  I.  L.  Wendell,  for  the  plaintiff.  The 
only  effect  of  purchasing  a .  note  overdue,  is, 
that  the  purchaser  takes  it  subject  to  such  de- 
fenses as  would  have  been  valid  against  the 
previous  holders;  such  as  payment,  set-off  or 
want  of  consideration.  Usury  is  not  a  defense 
to  which  he  is  exposed  in  consequence  of  tak- 
ing the  note  after  maturity,  for  such  defense 
is  equally  available  to  the  defendant,  whether 
the  note  is  transferred  before  or  after  the  time 
of  payment.  The  fact  of  the  plaintiff  having 
become  the  holder  of  the  note  ;after  matur- 
ity, does  not,  therefore,  affect  the  question. 
Whether  the  defense  of  usury  can  be  set  up, 
depends  upon  other  considerations.  The  Re- 
vised Statutes  have  wholly  changed  the  law  as 
to  bona,  fide  holders  of  bills  of  exchange  and 
promissory  notes  in  respect  to  the  defense  of 
usury,  and  it  can  no  longer  be  set  up  against 
them.  It  is  expressly  enacted  that  the  section 
declaring  all  usurious  bonds,  bills,  etc.,  void, 
shall  not  extend  to  any  bills  of  exchange  or 
-  promissory  notes  payable  to  order  or  bearer.in 
the  hands  of  an  indorsee  or  holder  who  shall 
have  received  the  same  in  good  faith  and  for 
valuable  consideration,  and  who  had  not  at 
the  time  of  discounting  the  bill  or  note  or  pay- 
ing such  consideration  for  the  same,  actual 
notice  that  the  bill  or  note  had  been  originally 
given  for  an  usurious  consideration,  or  upon 
an  usurious  contract.  1  R.  S.,  772,  sec.  5.  The 
judge  at  the  circuit,  therefore,  decided  cor- 
1 15*]  rectly  *in  ruling  that  the  evidence  of 
usury  in  the  creation  of  the  note  was  inadmis- 
sible in  this  case.  The  statute  extends  to  all 
notes  in  the  hands  of  an  indorsee,  whether 
transferred  before  or  after  maturity.  The 
plaintiff  here  showed  that  he  had  paid  a  valu- 
able consideration  for  the  note  in  question, 
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and  was,  therefore,  a  bona  fide  holder.  The 
negative  that  he  had  not  had  actual  notice  of 
the  usury,  he  could  not  be  required  to  prove, 
and  unless  notice  was  brought  home  to  him  by 
the  defendant  he  was  entitled  to  the  protection 
of  the  statute. 

By  the  Court,  Savage,  Ch.  J.  When  the 
note  declared  on  was  made,  and  when  it  be- 
came due,  it  was  void  for  usury;  and  the  de- 
fendant had  a  right  to  set  up  that  defense 
against  any  person  holding  the  note,  though 
he  received  it  in  the  usual  course  of  business, 
bona  fide,  and  for  valuable  consideration.  At 
common  law  the  maker  is  entitled  to  the  same 
defense  against  a  bona  fide  holder  for  valuable 
consideration  as  against  the  payee,  where  the 
note  has  been  transferred  after  due.  The  note 
being  void  by  statute,  that  constituted  a  good 
defense  against  the  payee,  independent  of  the 
statute  provision  which  avoids  usurious  paper 
in  the  hands  of  an  innocent  holder. 

But  the  Revised  Statutes  are  supposed  by 
the  plaintiff's  counsel  to  defeat  this  defense  al- 
together in  favor  of  the  indorsee,  since  Jan  1 
1830.  The  Revised  Statutes,  1  R.  S.,  772,  sec! 
5,  after  declaring  all  usurious  bonds,  bills,  etc., 
void,  add:  "But  this  section  shall  not  extend' 
to  any  bills  of  exchange  or  promissory  notes 
payable  to  order  or  bearer,  in  the  hands  of  an 
indorsee  or  holder,  who  shall  have  received 
the  same  in  good  faith  and  for  valuable  con- 
sideration, and  who  had  not  at  the  time  of  dis- 
counting such  bill  or  note,  or  paying  such  con- 
sideration for  the  same,  actual  notice  that  such 
bill  or  note  had  been  originally  given  for  an 
usurious  consideration,  or  upon  an  usurious 
contract.  It  is  presumed  that  the  intention  of 
the  Legislature  was  to  protect  the  innocent 
holder  for  valuable  consideration,  who  had  re- 
ceived the  note  in  the  usual  course  of  trade, 
before  it  was  due.  The  law  merchant  goes  no 
further  in  any  case  when  the  maker  has  a  legal 
or  equitable  defense,  as  against  *the  [*1  1# 
payee;  and  when  the  Legislature  declare  a 
note  void,  they  surely  intend  to  extend  the  same 
defense  to  the  maker  which  he  would  have  if 
he  had  paid  the  note  to  the  payee.  The  true 
construction  of  this  section  is,  that  usurious 
paper  shall  not  be  avoided  in  the  hands  of  an 
innocent  holder  for  value  paid,  when  received 
in  the  usual  course  of  business  ;  that  is,  before 
it  arrives  at  maturity.  If  it  is  transferred  aft- 
rwards, the  holder  takes  it  as  he  does  all  oth- 
r  negotiable  paper,  subject  to  any  defense 
which  the  maker  has  as  against  the  payee.  But 
even  if  the  statute  were  to  be  construed  as  the 
plaintiff  contends,  it  could  not  apply  to  this 
ase;  all  statutes  are  to  be  construed  prospect- 
vely,  and  not  retrospectively,  unless  they  are 
otherwise  incapable  of  a  reasonable  construc- 
tion. Such  is  not  the  case  here.  To  give  this 
statute  a  retrospective  construction,  would  be 
creating  a  valid  contract  out  of  one  which  was 
void  when  the  statute  was  passed.  This,  I  ap- 
prehend, is  beyond  the  power  of  the  Legisla- 
te, had  they  intended  such  a  consequence. 
On  both  these  grounds  the  plaintiff  must  fail. 

New  trial  granted;  costs  to  abide  ilie  event. 


pai?e,  552  :  Hoffm.,  303  ;  2  Sandf  .  Ch., 
72  ;  8  N.  Y.,  281  ;  15  N.»Y.,  231  ;  57  N.  ¥.,  437,  477  :  25 
Hun.  38;  58  Barb.,  164;  40  How.  Pr.,  142;  56  How 
"r.,  226  ;  10  Bank.  Reg:.,  530  :  27  Ca).,  159. 
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MERRITT  v.  MYERS.    RCTNDELL  v.  BUTLER. 


MERRITT  &  MYERS  v.  BENTON. 

Usury— One  per  cent,  for  Difference  in  Ex- 
change, not,  per  se,  Evidence  of— Protest  Fees 
as  Damages. 

The  including  of  one  per  cent,  in  a  promissory 
note  as  the  difference  in  the  rate  of  exchange,  be 
tween  the  place  where  the  payee  of  a  promissory 
note  resides  and  the  place  of  payment,  is  not,  per  se, 
evidence  of  usury,  where  the  note  is  thus  made  pay- 
able for  the  accommodation  of  the  maker. 

In  an  action  against  the  indorser  of  a  promissory 
note,  the  fees  of  protest  are  a  proper  item  in  the  as- 
sessment of  damages. 

rPHIS  was  an  action  of  assumpsit  tried  at  the 
_L  Montgomery  Circuit,  in  May,  1831,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  defendant  was  the  indorser  of  a  prom- 
issory note  for  $276,  dated  Nov.  15, 1828,  pay- 
able 5  months  after  date,  given  for  the  bal- 
ance of  a  previous  note  of  $332,  held  by  the 
plaintiffs  against  one  G.  Petrie,  the  maker  of 
the  note  in  question.  The  note  of  $332,  was 
given  under  the  following  circumstances:  June 
117*]  12,  1827,  Petrie  purchased  *of  the 
plaintiffs  at  N.  Y.,  where  they  carried  on  the 
business  of  merchants,  a  bill  of  goods  amount- 
ing to  $308.77,  for  which  he  gave  his  note,  pay- 
able in  6  months,  including  $10,82,  the  interest 
of  the  amount  of  the  bill  of  goods.  Mar.  12, 
1828,  the  note  remained  unpaid  and  the  true 
amount  due  thereon  at  that  day,  including  in- 
terest, was  $325.18.  Interest  was  then  cast  on 
that  sum  for  60  days,  as  the  one  sixth  of  a  year, 
and  the  amount  thereof  together  with  the 
$3.03,  the  difference  of  exchange  between  Uti- 
ca  and  N.  Y.  (being  one  per  cent,  upon  the 
whole  amount),  added  to  $325.18,  made  the 
sum  of  $332.28.  Petrie  paid  28  cents  and  gave 
his  note  for  $332,  payable  at  Utica,  for  his  ac- 
commodation, he  residing  at  Little  Falls,  in  the 
vicinity  of  Utica.  The  defendant  who  was  an 
accommodation  indorser,  insisted  that  the  note 
of  $332  was  void  for  usury;  first,  on  the  ground 
that  the  interest  included  in  it  had  been  cast  for 
60  days  as  the  one  sixth  of  a  year;  and  second, 
that  it  included  one  per  cent.,  the  difference  of 
exchange,  and  that  the  note  in  question  having 
been  given  for  the  balance  of  the  note  of  $332, 


NOTE.— Usury— Compensation  for  difference  in  ex- 
change. 

Compensation  alloiuedfor  the  difference  in  exchamic 
between  the  place  where  the  loan  is  made  and  tm 
place  where  It  is  to  be  repaid,  does  not  taint  the  con- 
tract with  usury.  In  addition  to  the  above  case  of 
Merritt  v.  Benton,  see  Cayuga  Co.  Bank  v.  Hunt,  2 
H111.-635 :  Union  Bank  v.  Gregory,  48  Barb.,  98 ;  Mar- 
vine  v.  Hymers,  12  N.  ,Y.,  223;  International  Bank 
v.  Bradley.  19  N.  Y.,  245 ;  Lee  &  Go's.  Bank  v.  Wai- 
bridge,  19  N.  Y..  134;  Eagle  Bank  v.  Higney,  33  N. 
Y.,  613;  Cuyler  v.  Sanford.  13  Barb.,  339;  Mosher  v. 
Randell,  52  N.  Y.,  649;  Williams  v.  Hance,  7  Paige, 
581 :  Ontario  Bank  v.  Schermerhorn,  10  Paige,  581 ; 
Holford  v.  Blatchford,  2  Sandf.,  149:  Cuyler  v.  San- 
ford,  13  Barb.,  339 ;  Burrows  v.  Cook.  17  Iowa,  436 ; 
Commercial  Bank  v.  Nolan,  8  Miss.,  508;  Central 
Bank  v.  StTjohn,  17  Wis.,  157 ;  Andrews  v.  Pond,  38 
U.  8.  (13  Pet.),  65 ;  Buckingham  v.  McLean,  54  U.  8. 
(13  How.),  151 ;  3  Pars.  Cont.,  136. 

Whether  the  amount  allowed  is  so  large  as  to  be  a 
cover  for  usury  is  a  question  of  fact.  American 
Life  Ins.  Co.  v.  Bayard,  5  N.  Y.  Leg.  Obs.,  13.  See, 
also,  Murrny  v.  Barney,  34  Barb.,  336. 

On  the  effect  of  a  profit  in  the  rate  of  exchange,  we 
Lee  &  Co's.  Bank  v.  Walbridge,  19  N.  Y..  134  ;  Inter- 
national Bank  v.  Bradley,  19  N.  Y.,  245 ;  Cuyler  v. 
Sanford,  13  Barb.,  339 ;  Murray  v.  Barney,  34  Barb., 
336. 

See,  generally,  on  the  subject  of  usury,  Marvin  v. 
Feeter,  8  Wend.,  533,  classified  list  of  note*  there  cited. 
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was  equally  tainted  with  usury.  No  question 
was  made  on  the  trial  but  that  one  per  cent, 
was  the  true  difference  in  the  rate  of  exchange 
between  Utica  and  N.  Y.  The  defendant  re- 
quested the  circuit  judge  to  charge  the  jury 
that  the  note  was  void  for  usury,  which  he  re- 
fused to  do,  and  charged  that  the  plaintiffs 
were  entitled  to  recover.  The  plaintiffs  claimed 
as  part  of  the  amount  to  which  they  were  en- 
titled, the  notary's  fees  for  protesting  the  note; 
the  defendant  objected  to  their  right  to  recover 
the  same,  but  the  judge  instructed  the  jury  to 
allow  the  fees  of  protest.  The  jury  found  for 
the  plaintiffs  the  amount  claimed  by  them  to  be 
due  on  the  note  and  the  fees  of  protest.  The 
defendant  moves  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  There  was 
no  excess  of  interest  included  in  the  note  of 
$332.  The  interest  of  $325.18,  for  60  days  and 
3  days  of  grace,  which  the  plaintiffs  had  a  right 
*to  charge,  amounted  to  $3.92,  mak-[*118 
ing  the  principal  and  interest  $329.10,  to  which 
add  one  per  cent.,  the  rate  of  exchange  agreed 
on,  and  the  sum  of  $382.39  is  given,  from 
which  deduct  28  cents  the  amount  paid  by 
Petrie,  and  the  balance  is  $332.11,  a  sum  ex- 
ceeding the  amount  of  the  note,  which,  there- 
fore, was  not  usurious  as  including  a  sum  of 
interest  greater  than  what  is  allowed  by  law. 
Nor  was  the  including  the  rate  of  exchange 
in  the  note,  per  se,  evidence  of  usury.  The 
payees  resided  in  N.  Y.,  the  maker  at  Little 
Falls,  and  for  his  accommodation  the  payees 
agreed  to  accept  a  note  payable  at  Utica,  near 
the  residence  of  the  maker.  For  this  accom- 
modation the  maker  agreed  to  pay,  and  such 
agreement  is  valid  and  upon  sufficient  consid- 
eration. Such  an  agreement  may  be  a  shift  to 
cover  usury,  but  there  is  nothing  to  warrant 
such  a  conclusion  in  this  case.  It  is  stated  in 
the  case  that  no  question  was  made  on  the  trial 
but  that  the  rate  of  exchange  allowed  was  the 
true  rate  between  Utica  and  N.  Y. 

The  remaining  question  is,  whether  the  fees 
of  protest  were  properly  chargeable  to  the  de- 
fendant. As  to  this  we  have  not  been  referred 
to  any  decided  case,  and  we  understand  that 
the  practice  at  the  circuit  is  not  uniform, 
though  the  fees  of  protest  are  generally  allowed. 
It  is  an  expense  to  which  the  holder  of  a  note 
is  subjected  by  reason  of  the  default  of  the  in- 
dorser, whose  duty  it  is  to  pay  the  note  at  ma- 
turity, and  it  is  right,  therefore,  that  the  holder 
should  recover  it.  It  may  fairly  be  considered 
as  a  charge  incident  upon  the  indorser's  failure 
to  perform  his  contract,  and  should  be  allowed 
to  the  plaintiffs  in  the  assessment  of  damages. 

New  trial  denied. 

Cited  in— 2  Hill,  460,  640 ;  3  Denio,  28 ;  2  Sandf.  Ch., 
157;  15  N.  Y.,  231;  19  N.  Y.,  142;  27  N.  Y.,  142:  11 
Barb.,  85  ;  30  Barb.,  91 ;  25  How.  Pr.,  324 ;  3  Leg.  Obs., 
315. 


*RUNDELL  9.  BUTLER.      [*1 19 

Libel — Verdict  for  Defendant  against  Weight  of 
Evidence — New  Trial,  not  Granted  if  Plaintiff 
is  only  Entitled  to  Nominal  Damages — Agree- 
ment as  to  Admission  of  Evidence. 

In  an  action  for  a  libel,  where  the  Jury  find  a  ver- 
dict for  the  defendant,  the  court  will  not  grant  a 
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new  trial,  although  the  verdict  be  against  the 
weight  of  evidence,  where  the  proof  is  such  as 
would  have  warranted  a  verdict  for  the  plaintiff  for 
only  nominal  damages. 

It  seems,  however,  that  in  the  case  of  an  aggravat- 
ed libel,  where  there  are  no  mitigating  circum- 
stances, a  verdict  for  the  defendant  would  be  set 
aside,  as  evidence  of  prejudice,  partiality  or  cor- 
ruption in  the  jury- 

A  party  who  agrees  that  his  adversary  may  go 
into  evidence  inadmissible,  if  objected  to,  cannot 
afterwards  complain  of  the  reception  of  such  evi- 
dence, or  of  other  proof  of  the  same  character  ; 
having  established  a  law  of  his  own,  he  must  be  con- 
tent to  abide  by  it. 

Citations—  3  Johns.,  180,  183;  9  Johns.,  37  ;  2  Cow.. 
483  ;  5  Cow.,  499. 


was  an  action  for  a  libel  tried  at  the 
JL  Greene  Circuit,  in  Oct.,  1830,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  libel  consisted  of  some  doggerel  rhymes, 
which  the  plaintiff  in  his  declaration  alleged 
that  the  defendant  had  caused  to  be  composed 
and  published,  with  the  intent  to  cause  it  to  be 
believed  that  the  plaintiff,  Reuben  Rundell, 
for  the  purpose  of  obtaining  a  larger  portion 
of  the  estate  of  his  father,  had  been  guilty  of 
proposing  to  his  brother  Hardy  to  unite  with 
him  to  murder  their  brother  Jehu,  and  that 
Jehu  had  been  murdered  by  the  advice  and 
procurement  of  the  plaintiff.  The  defendant. 
pleaded  the  general  issue,  without  any  notice 
of  justification  or  other  special  matter.  The 
publication  of  the  libel  was  proved.  The  de- 
fendant offered  to  prove  in  mitigation  of  dam- 
ages, that  it  was  the  general  report  that  the 
facts  contained  in  the  verses  declared  on  were 
as  therein  stated.  The  plaintiff's  counsel  ob- 
jected to  the  testimony,  but  before  a  decision 
by  the  judge,  waived  the  objection,  and  not 
only  consented  but  challenged  the  defendant  to 
prove,  not  only  that  it  was  the  general  report 
that  the  facts  were  as  stated  in  the  publication, 
but  to  prove  the  truth  of  the  facts.  On  the  de- 
fendant's counsel  entering  into  proof  of  gen- 
eral report,  the  plaintiff's  counsel  demanded 
that  they  should  specify  the  particular  points 
to  which  they  offered  to  give  evidence  of  repu- 
tation, who  then  stated  that  they  intended  to 
prove  by  general  reputation,  that  Jehu  Rundell 
1  2O*1  *had  been  so  cruelly  and  inhumanly 
treated  and  corrected  by  the  plaintiff  and 
Hardy  Rundell,  as  to  have  caused  his  death. 
To  this  evidence  the  counsel  for  the  plaintiff 
objected,  because  it  did  not  prove  a  deliberate 
contrivance  by  the  plaintiff  and  Hardy  Rundell 
to  murder  Jehu.  The  judge  ruled,  that  inas- 
much as  the  plaintiff  did  not  object  to  evidence 
of  general  reputation  as  to  the  truth  of  the 
facts  declared  on,  and  had  consented  that  such 
evidence  might  be  given,  he  would  not  exclude 
the  testimony  offered  upon  the  ground  assumed 
by  the  plaintiff's  counsel,  for  the  intent  of  the 
plaintiff  in  treating  Jehu  inhumanly  and  cruel- 
ly, if  such  treatment  had  caused  his  death,  was 
a  question  entirely  for  the  jury;  but  that  if  the 
evidence  did  not  fully  come  up  to  the  charge, 
he  would  instruct  the  jury  to  lay  it  out  of 
their  consideration.  A  number  of  witnesses 
were  then  called  and  examined  as  to  the  treat- 
ment of  Jehu  by  the  plaintiff  and  his  brother 
Hardy,  and  as  to  the  general  report  respecting 
his  death  having  been  caused  by  their  cruel 
and  inhuman  treatment.  After  which  the 
plaintiff  offered  to  prove  by  physicians  who 
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attended  Jehu  in  his  last  sickness,  the  cause  of 
his  death  and  that  it  was  not  occasioned  by  his 
having  been  beaten  or  ill  used;  which  evidence 
was  rejected  by  the  judge  as  inadmissible.  The 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  defendant,  which  the  plaintiff 
now  moved  to  set  aside,  on  the  grounds  that  it 
was  against  the  weight  of  evidence,  and  that 
the  judge  admitted  improper  and  rejected  prop- 
er testimony. 

Messrs.  A.  L.  Jordan  and  S.  Sherwood, 
for  the  plaintiff. 

Messrs.  J.  Powers  and  B.  F.  Butler,  for 
the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  publi- 
cation of  the  libel  was  proved,  and  I  am  in- 
clined to  think  the  verdict  was  against  the 
weight  of  evidence;  but  I  do  not  deem  it  nec- 
essary to  analyze  the  testimony,  as  it  is  not  of 
course  that  a  new  trial  should  be  granted  in 
this  case,  although  the  verdict  be  against  the 
weight  of  testimony.  In  Jarms  v.  Halheway, 
3  Johns.,  180,  183,  it  was  held  by  this  court, 
that  in  penal  actions  and  actions  for  libel  and 
defamation,  a  new  trial  will  not  be  granted  to 
*the  plaintiff,  unless  some  rule  of  law  [*121 
has  been  violated  in  the  admission  or  rejection 
of  testimony,  or  in  expounding  the  law  to  the 
jury,  or  unless  there  has  been  tampering  with 
the  jury.  This  rule  was  reiterated  in  Hurtin 
v.  Hopkins,  9  Johns.,  37,  where  it  is  said  that 
the  cases  where  it  has  been  applied,  were  not 
very  aggravated  in  their  nature;  and  it  was 
again  recognized  in  the  case  Ex  parie  Baity,  2 
Cow., 483,  where  it  is  stated,  perhaps  rather  too 
strongly,  that  in  such  cases  a  new  trial  is  never 
granted.  In  this  case  now  under  considera- 
tion, the  charge  is  of  an  aggravated  nature, 
and  if  it  were  fully  sustained,  and  there  were 
no  mitigating  circumstances,  the  verdict  for 
the  defendant  might  be  considered  as  this  court 
said  in  Hurtin  v.  Hopkins,  evidence  of  preju- 
dice, partiality  or  corruption. 

The  evidence  of  reports  of  the  plaintiff's 
guilt  could  not  have  been  received  without  the 
plaintiff's  consent.  The  point  had  been  ex- 
pressly adjudicated  by  this  court  in  Matson  v. 
Buck,  5  Cow.,  499.  The  parties,  however, 
chose  to  make  a  law  of  their  own  for  this  par- 
ticular case,  and  by  it  they  must  abide.  The 
defendant  offered  to  prove  in  mitigation  of 
damages,  that  it  was  the  general  report  that 
the  facts  were  as  stated  in  the  libel ;  this  evi- 
dence was  objected  to,  but  before  the  court  had 
decided  the  question,  the  plaintiff's  counsel 
waived  the  objection  to  the  testimony,  and 
challenged  the  defendant  to  prove  such  re- 
ports, and  also  the  truth  of  the  facts.  This 
was,  perhaps,  somewhat  qualified  before  any 
testimony  on  the  point  was  in  fact  given. 
When  the  defendant's  counsel  proposed  to 
prove  the  general  report  that  Jehu's  death  was 
caused  by  the  severe  treatment  of  his  brothers, 
it  was  objected  that  such  evidence  did  not 
prove  a  deliberate  contrivance  to  murder, 
which  was  charged  in  the  libel,  but  the  judge 
very  properly  remarked  that  he  would  not  ex- 
clude the  testimony,  as  the  intent  was  proper 
for  the  jury  to  consider,  and  he  might  have 
added  that  the  fact  of  combination  might  also 
be  proved  by  circumstances.  Assuming,  there- 
fore, what  was  conceded  by  the  plaintiff's 
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counsel,  that  reports  were  admissible,  charg- 
ing the  plaintiff  with  the  crime  imprfled  in  the 
libel,  the  evidence  offered  was  proper.  If  a 
defense  of  this  kind  was  admissible  in  mitiga- 
tion, any  reports  of  the  same  character  were 
1 2ii*]proper  and  would  mitigate  *iu  propor- 
tion as  they  approached  a  justification.  The 
reports  proved  and  the  facts  stated  by  the  wit- 
nesses, would  not  sustain  a  charge  of  murder, 
but  they  were  such  as  would  only  have  war- 
ranted a  verdict  for  nominal  damages.  There 
was  no  error  of  the  judge,  therefore,  in  the  ad- 
mission of  testimony  under  the  law  of  the  case 
as  agreed  by  the  parties;  nor  was  there  any  er- 
ror in  rejecting  evidence  of  the  real  cause  of 
the  death  of  Jehu,  for  of  that  cause  the  de- 
fendant was  not  to  be  supposed  to  know  any- 
thing, except  what  he  had  learned  from  report; 
and  if  the  reports  and  the  facts  proved  were  of 
the  character  to  justify  the  defendant  or  miti- 
gate his  malice,  the  fact  offered  to  be  proved 
by  the  physicians,  ought  not  to  enhance  the 
damages,  unless  it  had  also  been  offered  to  be 
proved  that  the  defendant  knew  that  Jehu's 
death  was  not  caused  by  the  inhuman  treat- 
ment of  the  plaintiff.  The  cause  was  fairly 
submitted  to  the  jury,  and  the  only  error  they 
committed  was  returning  a  verdict  for  the 
defendant,  instead  of  finding  a  verdict  for  the 
plaintiff,  with  nominal  damages.  A  new  trial 
ought  not  to  be  granted  under  such  circum- 
stances. 
New  trial  denied. 

Cited  in— 1  Denio,  308 ;  17  How.  Pr.,  453 ;  52  How. 
Pr.,  409 :  37  Super..  92 :  88  111.,  441 ;  19  Wis.,  532. 


THE  COMMISSIONERS   OF  HIGHWAYS 
OF  BUSHWICK. 

v. 
MESEROLE  ET  AL. 

Laying  out  of  Road — Appeal  from  Order  of 
Commissioner — Scope  of  Inquiry — Parties — 
Competency  of  Witnesses — Parol  Evidence — 
Practice — Statute. 

On  an  appeal  from  the  doings  of  commissioners 
in  the  laying  out  of  a  road,  an  inquiry  into  the  dam- 
ages of  the  owners  of  lands  is  proper  to  enable  the 
judges  to  determine  whether  the  benefit  will  equal 
the  expense,  and  whether  the  public  good  will  be 
promoted  by  the  road. 

Freeholders,  whose  freeholds  are  situate  in  the 
Village  of  Williatnsburgh,  are  not  competent  peti- 
tioners for  a  road  in  the  Town  of  Bushwick,  with- 
out the  bounds  of  the  village. 

Parol  testimony  is  admissible  on  an  appeal  to 
show  the  location  of  the  freeholds  of  the  petitioners. 

It  seems  that  a  justice  of  the  peace  has  no  author- 
ity to  administer  the  oath  required  to  be  taken  by 
petitioners  for  a  road. 

An  appeal,  stating  the  proceedings  of  commis- 
sioners in  laying  out  a  road  to  be  illegal,  is  a  suffi- 
cient compliance  with  the  statute  requiring  the 
grounds  of  appeal  to  be  briefly  stated,  in  a  case 
123*]  where  the  petitioners  for  the  road  *are  not 
freeholders  of  the  town,  within  the  meaning  of  the 
Act.  although  it  seems  it  would  have  been  well  to 
have  specified  the  objection. 

On  an  appeal,  a  Commissioner  of  Roads  is  not  a 
competent  witness  to  prove  the  regularity  of  the 
proceedings  in  the  lay  ing  out  of  a  road. 

Citations- Act,  April  14,  1827 ;  Act,  Feb.  33, 1830, 
sees.  47,  68 :  3  R.  S..  284,  sec.  49. 

CERTIORARI  to  the  judges  of  the  County 
of  Kings  relative  to  a  road.     The  Commis- 
sioners of  Highways  of  the  Town  of  Bushwick, 
in  the  County  of  Kings  in  Aug.,  1830,  laid  out 


a  road  extending  southeastwardly  from  the 
eastwanlly  termination  of  South  Second  St., 
in  the  Village  of  Williamsburgh,  which  termi- 
nation is  the  boundary  of  the  village,  and  which 
village  is  situate  in  the  Town  of  Bushwick. 
The  road  was  laid  out  on  the  petition  of  12  per- 
sons, 11  of  whom  were  freeholders  of  the  Vil- 
lage of  Williamsburgh,  but  owned  no  freeholds 
in  the  Town  of  Bushwick,  out  of  the  bounds 
of  the  village  ;  the  other  petitioner  was  a  free- 
holder, both  in  the  village  and  in  the  town  out 
of  the  village.  Meserole  and  others,  through 
whose  lands  the  road  was  laid,  appealed  from 
the  order  of  the  Commissioners  laying  out  the 
road  to  three  of  the  judges  of  the  County  of 
Kings,  stating  as  the  grounds  of  their  appeal  : 
1.  That  the  proceedings  of  the  Commissioners 
in  the  laying  out  and  recording  of  the  road 
were  illegal  ;  2.  That  it  was  impossible  for  the 
Town  of  Bushwick  to  compensate  them  for  the 
damages  they  would  sustain  by  the  road  being 
laid  out  ;  and  3.  That  the  public  good  did  not 
require  the  road.  The  appellants  and  the  Com- 
missioners appeared  before  the  judges,  when 
the  Commissioners  presented  the  following  ob- 
jections to  the  appeal:  1.  That  the  grounds  of 
appeal  stated  by  the  appellants  are  too  general, 
and  lead  to  surprise  ;  2.  That  the  appeal  does 
not  confirm  to  the  statute,  by  stating  whether 
a  reversal  of  the  whole  or  only  a  part  of  the  road 
is  sought;  and  3.  That  it  does  not  appear  from 
the  appeal  whether  an  order  in  writing  had  been 
made  by  the  Commissioners  as  to  the  laying  out 
of  the  road  ;  4.  That  the  subject  of  damages 
could  not  be  considered  on  appeal  ;  and  5.  That 
the  Commissioners  are  the  sole  judges  whether 
the  public  good  requires  the  road.  The  judges 
overruled  the  objections,  and  decided  that  the 
first  and  third  grounds  of  appeal  were  suffi- 
ciently explicit  to  authorize  them  to  entertain 
jurisdiction.  The  order  of  the  Commissioners 
laying  out  the  road  was  then  produced,  bear- 
ing *date  and  filed  in  the  town  clerk's  [*124 
office  Aug.  25,  183d.  The  town  clerk  testified 
that  no  petition  for  the  road  was  on  file.  The 
petition  was  produced,  signed  by  12  persons  as 
petitioners,  11  of  whom  were  sworn  before  a 
justice  of  the  peace  and  one  before  a  commis- 
sioner; and  Edmund  Frost,  one  of  the  Commis- 
sioners who  laid  out  the  road,  was  offered  by 
the  Commissioners  to  prove  that  the  petition 
was  presented  to  them  previous  to  the  order 
for  the  road,  and  to  account  for  its  not  being 
filed  ;  the  appellants  objected  that  he  was  not 
competent  to  testify,  and  he  was  excluded. 
Another  person  testified  that  the  petition  was 
delivered  to  the  Commissioners  previous  to  the 
order  for  laying  out  of  the  road,  and  the  judges 
decided  that  the  omission  to  file  the  petition  at 
the  time  of  the  order  for  laying  out  the  road 
did  not  affect  the  regularity  of  the  proceedings. 
The  appellants  then  offered  to  prove  by  parol 
that  eleven  of  the  petitioners  were  not  free- 
holders of  the  Town  of  Bushwick,  within  the 
true  meaning  of  the  Act,  their  freeholds  being 
situate  within  the  bounds  of  the  village,  and 
not  without  the  same.  The  Commissioners  ob- 
jected to  such  evidence,  insisting  that  the  loca- 
tion of  the  freeholds  of  the  petitioners  could 
be  shown  only  by  the  production  of  their  deeds 
or  of  the  records  of  the  same.  The  judges  over- 
ruled the  objection,  and  a  witness  testified  to 
the  fact  as  above  offered  to  be  proved;  where- 
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upon  the  Commissioners  admitted  the  truth  to 
be  as  stated  by  the  appellants.  The  appellants 
then  proceeded  to  examine  a  witness  as  to  the 
extent  of  their  damages.  The  inquiry  was  ob- 
jected to,  and  the  judges  decided  that  it  was 
proper  to  inquire  generally  into  the  extent  of 
the  damages,  to  enable  them  to  determine 
whether  the  probable  cost  of  the  road  would  or 
would  not  be  greater  than  the  probable  benefit 
to  the  public.  The  testimony,  however,  was 
waived,  and  the  judges  proceeded  to  hear  coun- 
sel on  the  question  whether  11  of  the  petition- 
ers could  be  considered  freeholders  of  the 
Town  of  Bushwick,  within  the  true  meaning 
of  the  Act ;  and  after  such  hearing,  they  de- 
cided that  they  were  not  such  freeholders,  and 
accordingly  reversed  the  order  of  the  Commis- 
s'oners  laying  out  the  road.  The  Commission- 
ers sued  out  a  certiorari. 

1 25*]     *Mr.  S.  F.  Clarkson,  for  the  Com- 
missioners. 
Mr.  W.  Rockwell,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  judges 
decided  correctly  in  ruling  that  the  omission 
to  file  the  petition  at  the  time  of  the  making  of 
the  order  laying  out  the  road  did  not  affect  the 
regularity  of  the  proceedings,  the  statute  re- 
quiring it  to  be  filed  being  merely  directory. 

As  to  the  principal  question,  and  upon  which 
the  order  of  the  Commissioners  laying  out  the 
road  was  reversed.  The  Village  of  Williams- 
burgh  was  incorporated  by  an  Act  passed  Apr. 
14,  1827,  Laws  of  1827,  pp.  270,  275,  by  the 
17th  section  of  which  the  village  is  made  a 
road  district,  and  declared  to  be  exempt  from 
the  superintendence  and  power  of  the  Commis- 
sioners of  Highways  of  the  Town  of  Bushwick, 
and  the  trustees  of  the  village  are  invested  with 
the  powers  and  duties  of  Commissioners  over 
said  district,  subject  to  the  same  restrictions 
and  appeals.  By  the  47th  section  of  the  Act 
Regulating  Highways  and  Bridges  in  the  Coun- 
ties of  Suffolk,  Queens  and  Kings,  passed  Feb, 
23, 1830,  Laws  of  1830,  p.  51,  it  is  declared  that 
no  highway  sball  be  laid  out  through  any  land, 
unless  in  the  opinion  of  the  Commissioners  the 
public  good  requires  it ;  nor  without  the  con- 
sent of  the  owner  or  occupant  thereof,  unless 
on  the  petition  of  12  freeholders  of  the  same 
town,  verified  by  their  oath  or  affirmation. 
This  Act  specifies  the  powers  and  duties  of 
commissioners,  overseers,  magistrates  and  indi- 
viduals, in  nearly  the  same  manner  as  the  gen- 
eral Road  Act.  The  last  section  is  as  follows  : 
"  The  provisions  of  this  Act  shall  not  extend 
to  the  Villages  of  Brooklyn  and  Williamsburgh 
in  the  said  County  of  Kings."  If  this  Act  does 
not  apply  to  the  Village  of  Williamsburgh,  then 
the  village  for  the  purposes  of  that  Act  com- 
poses no  part  of  the  Town  of  Bushwick  ;  and 
such,  I  understand,  is  and  must  be  the  effect 
of  the  109th  section.  For  all  other  purposes, 
the  village  is  still  part  of  the  town,  arid  the  in- 
habitants vote  at  town  meeting,  are  assessed, 
and  pay  taxes  as  inhabitants  of  the  town.  It 
is  very  clear  that  the  Commissioners  of  High- 
ways have  no  right  to  lay  out  streets  in  the 
1 26*]  village,  nor  have  *the  trustees  a  right 
to  do  it  upon  the  petition  of  12  freeholders 
living  out  of  the  village;  and  if  so,  there  is  no 
good  reason  why  the  inhabitants  of  the  village 
should  interfere  in  similar  concerns  of  the 
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Town.  In  deciding,  therefore,  that  the  peti- 
tioners ifMhis  case  were  not  freeholders  of  the 
Town  of  Bushwick, within  the  meaning  of  the 
Act,  the  judges  were  certainly  correct. 

There  were  several  other  points  passed  upon 
by  the  judges,  upon  which  their  decision  now 
is  not  very  material ;  but  as  they  have  been 
discussed  by  counsel,  it  may  be  proper  to  no- 
tice them.  By  the  68th  section,  every  appeal 
shall  be  in  writing,  shall  briefly  state  the 
grounds  upon  which  it  is  made,  and  whether  it 
is  brought  to  reverse  entirely  the  determination 
of  the  Commissioners  or  only  a  part,  and  if  the 
latter,  such  part  must  be  specified.  The  appeal 
in  question  might  have  been  more  explicit.  It 
states  that  the  order  of  the  Commissioners  is 
illegal ;  it  might  have  specified  wherein,  to  wit: 
that  the  petitioners  were  freeholders  in  the  vil- 
lage, but  in  no  other  part  of  the  town. 

The  damages  are  a  proper  subject  of  consid- 
eration only  so  far  as  to  inquire  whether  the 
benefit  will  equal  the  expense.  This  must  be 
inquired  into  by  the  judges  as  well  as  by  the 
Commissioners,  and  this  ground  of  appeal  was 
all  the  paper  contained  to  inform  the  judges 
that  the  appellants  sought  to  reverse  the  whole 
determination  of  the  Commissioners.  This  per- 
haps was  enough,  though  it  would  have  been 
well  that  the  appeal  should  have  pursued  the 
directions  of  the  Act  more  particularly.  The 
judges  pass  in  review  upon  the  acts  of  the 
Commissioners,  and  are  substituted  in  their 
place  ;  all  the  considerations  which  are  proper 
for  the  one  are  also  for  the  other  tribunal. 

Frost,  the  Commissioner,  was  properly  ex- 
cluded. It  is  a  general  rule  that  a  party  to  the 
record  shall  not  be  a  witness  unless  to  prove  to 
the  court  some  preliminary  matter,  as  the  ser- 
vice of  notice,  the  loss  of  a  paper,  the  death  or 
unavoidable  absence  of  a  subscribing  or  mate- 
rial witness,  in  order  to  let  in  secondary  testi- 
mony. In  this  case,  I  apprehend,  Frost  was 
interested  in  the  costs.  If  the  cause  is  decided 
against  him,  *he  will  be  responsible  in  [*127 
the  first  instance,  and  without  any  certain  in- 
demnity. 

It  is  also  objected  that  the  freeholders  were 
not  legally  sworn — that  a  justice  of  the  peace 
has  no  power  given  him  to  administer  an  oath, 
in  such  a  case  ;  that  the  statutes  provide,  2  R. 
S.,  284,  sec.  49,  that  whenever  an  oath  is  re- 
quired by  law,  it  may  be  administered  with 
certain  exceptions  by  certain  officers,  among 
whom  justices  are  not  mentioned.  I  confess  I 
do  not  see  how  the  justice  acquires  his  author- 
ity, although  there  may  be  some  section  in  the 
statutes  which  neither  the  counsel  nor  myself 
have  found. 

The  judges  received  parol  testimony  as  to 
the  location  of  the  freeholds  of  the  petitioners. 
It  is  true  that  their  title  deeds  or  even  their 
own  testimony  would  have  been  higher  evi- 
dence ;  but  it  must  be  remembered  that  the 
judges  were  not  inquiring  into  the  title  of  the 
petitioners,  but,  admitting  that  they  were  free- 
holders, the  question  was,  where  was  their 
freehold  located  ?  The  testimony  offered  ap- 
pears to  me  prima  facie  sufficient  to  throw  the 
burden  of  proving  the  contrary  upon  the  other 
side.  It  was  conceded,  however,  in  the  course 
of  the  investigation,  that  the  petitioners  were 
freeholders  in  the  village,  and  nowhere  else  in 
the  town. 
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On  the  whole,  I  think  the  judges  were  cor- 
rect on  the  point  upon  which  they  placed  their 
decision,  and  it  should  be  affirmed. 

Judgment  affirmed. 

Commented  on— 78  N.  Y..  26. 

Limited  and  disapproved— 12  Hun,  193. 

Cited  in— 13  Wend.,  434 ;  32  Hun,  301. 


128*]      *ELDER  v.  MORRISON. 

A  Person  Acting  in  Aid  of  an  Officer  in  Execu- 
tion of  Process,  is  a  Trespasser  if  tJie  Officer 
is  Not  Justified  by  the  Process — He  Obeys  the 
Officer  at  his  Peril — If  the  Officer  has  Author- 
ity to  Do  the  Act,  he  is  Bound  to  Obey — Taking 
of  Property  of  B  on  Execution  against  A. 

A  person  acting  in  aid  of  an  officer  and  by  his 
commandment  in  overcoming  resistance  to  the  exe- 
cution of  process  is  a  trespasser,  if  the  officer  is  not 
justified  by  the  process  :  as  where,  on  an  execution 
against  A,  property  is  attempted  to  be  taken  from 
the  possession  of  B,  who  resists  the  officer,  and  a 
bystander  commanded  to  assist  forcibly  lays  hands 
upon  B  to  overcome  his  resistance,  if  it  turns  out 
that  the  property  is  the  property  of  B,  and  not  of 
A,  the  bystander  is  liable  for  an  assault  and  battery. 

The  bystander  obeys  at  his  peril ;  if  the  officer  has 
authority  to  do  the  act,  for  the  doing1  of  which  aid 
is  required,  the  bystander  is  bound  to  obey  and  is 
justified,  and  if  he  refuses  or  neglects,  is  guilty  of  a 
misdemeanor,  and  subject  to  fine  and  imprison- 
ment ;  on  the  contrary,  if  the  officer  has  no  author- 
ity to  do  the  act,  the  bystander  is  not  bound  to  obey, 
and  if  he  yields  obedience,  is  a  trespasser. 

Citations— 2  R.  8.,  441,  sees.  80,  81,  82 ;  Cro.  Eliz., 
181 ;  Cro.  Car.,  446 ;  12  Mass.,  511 ;  6  Mod.,  140. . 

ERROR  from  the  Orange  C.  P.  Morrison 
sued  Elder  in  an  action  of  assault  and  bat- 
tery. The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  special  matter.  On  the  trial, 
the  following  facts  appeared  :  The  plaintiff,  on 
the  premises  of  one  Milburn,  offered  for  sale 
two  horses  at  public  auction,  in  pursuance  of  a 
previous  notice.  Woodward,  a  constable  of 
Walkill,  having  in  his  hands  a  justice's  execu- 
tion against  Milburn,  was  present  and  forbade 
the  sale,  claiming  the  horses  under  the  execu- 
tion and  demanding  possession  of  them,  which 
the  plaintiff  refused  to  yield.  Woodward  de- 
manded assistance  from  the  bystanders  ;  no 
one  obeying  him,  he  called  upon  the  defendant 
by  name  to  assist  him  in  obtaining  possession 
of  the  horses,  and  threatened  him  with  legal 
proceedings  if  he  did  not  obey.  Woodward 
succeeded  in  obtaining  possession  of  one  of  the 
horses,  and  then  he,  the  plaintiff,  and  the  de- 
fendant went  into  the  stable  where  the  other 
horse  was,  upon  which  a  struggle  ensued  as  to 
who  should  have  the  possession  of  that  horse, 
in  the  course  of  which  the  defendant  jerked 
the  plaintiff  about,  who  had  hold  of  a  halter 
which  was  upon  the  horse,  elbowed  him  and 
threw  him  down,  which  was  the  assault  and 
battery  complained  of.  The  defendant,  under 
the  notice  attached  to  his  plea,  proved  the  ren- 
dition of  a  judgment  against  Milburn,  the  is- 
suing of  an  execution  thereon,  and  a  delivery 
129*]  of  the  writ  to  Woodward,  *and  that  by 
virtue  thereof  and  of  another  execution  sub- 
sequently received,  Woodward,  who  was  in- 
demnified by  the  plaintiff  in  the  execution, 
sold  the  horses.  At  the  time  of  the  levv, 
Woodward  inquired  of  Milburn  where  his 
horses  were,  who  pointed  out  the  horses  in 
question.  The  plaintiff  offered  to  prove  that  he 
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was  the  owner  of  the  horses  at  the  time  of  the 
taking  by  Woodward,  which  evidence  was  ob- 
jected to  by  the  defendant,  but  the  objection 
was  overruled  and  the  evidence  received  ;  to 
which  decision  the  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  with  $25 
damages,  on  which  judgment  was  rendered. 
The  defendant  sued  out  a  writ  of  error.  The 
cause  was  submitted  on  the  following  written 
arguments  : 

Mr.  A.  Dimmick,  for  plaintiff  in  error. 
The  error  relied  on  for  reversal  of  the  judg- 
ment is,  that  the  court  below  permitted  evi- 
dence of  title  in  the  plaintiff  to  the  property  in 
question  to  be  given  under  the  circumstances 
of  the  case.  The  property  was  on  the  farm  in 
possession  of  Milburn,  the  defendant  in  the 
execution,  and  claimed  or  recognized  by  him 
as  his  property,  and  the  officer  was  indemnified 
for  taking  and  selling  it.  An  officer  (sheriff  or 
constable),  on  being  indemnified  by  the  plaint- 
iff in  an  execution,  is  bound  to  sell  the  prop- 
erty claimed  by  such  plaintiff  as  the  property 
of  the  defendant  in  the  execution.  Cowen, 
Treatise  on  Justices'  Courts,  661  ;  10  Johns., 
98  ;  15  Id.,  147,  151  ;  8  Cow.,  65.  If  resistance 
be  made  to  the  service  of  process,  or  if  the  offi- 
cer "shall  find  or  have  reason  to  apprehend 
that  resistance  will  be  made  to  the  execution  of 
such  process,  he  is  authorized  to  command 
every  male  inhabitant  of  his  county  to  assist 
him  in  overcoming  such  resistance,"  2  R.  S.,  p. 
441,  sec.  80  ;  and  "  every  person  commanded 
by  the  sheriff  or  other  public  officer  to  assist 
him  in  the  execution  of  process  as  herein  pro- 
vided, who  shall  refuse  or  without  lawful 
cause  neglect  to  obey  such  command,  shall  be 
deemed  guilty  of  a  misdemeanor  and  subject  to 
fine  and  imprisonment."  Id.,  441,  sec.  82.  The 
officer  being  bound  to  sell,  must  have  the  right 
to  possess  himself  of  the  property,  and  for  this 
purpose  the  statute  has  given  him  *the  f*13O 
power,  and  it  thereby  becomes  his  dutv  to  call 
in  aid  others  to  overcome  resistance.  The  per- 
son thus  called  to  his  aid  must  stand  justified 
by  the  law  ;  otherwise,  if  he  refuses,  he  is  lia- 
ble to  indictment  and  fine  and  imprisonment. 
Had  the  defendant  neglected  to  assist  the  offi- 
cer, such  neglect  would  have  been  tantamount 
to  an  absolute  refusal,  and  no  excuse  could 
have  justified  him.  Should  it  be  urged  on  the 
other  side  that  the  person  thus  called  in  aid  of 
an  officer  is  bound  to  know  whose  is  the  prop- 
erty thus  levied  upon  or  sought  to  be  levied 
on,  it  is  answered,  that  if  so,  he  would  stand 
in  this  awkward  and  responsible'dilemma  :  he 
must  decide  in  a  moment  the  title  to  the  prop- 
erty, however  much  a  stranger  to  or  ignorant 
of  the  same,  without  time  and  without  means 
or  power  given  him  by  law  to  examine  or  in- 
quire into  the  title ;  if  he  decides  wrong  one 
way,  he  may  be  prosecuted  for  trespass  in  a 
civil  suit,  and  also  be  indicted  ;  and  if  wrong 
the  other  way,  he  is  to  be  indicted  for  a  misde- 
meanor and  fined  and  imprisoned  :  indeed,  for 
a  refusal  he  is  indictable  per  se,  as  the  statute 
does  not  contemplate  that  in  such  a  case  any 
excuse  or  lawful  cause  can  be  permitted  or 
shown. 

Besides,  could  it  be  a  "lawful  cause"  or  ex- 
cuse for  a  person  to  refuse  or  neglect  giving 
aid  to  an  officer,  by  setting  up  that  he  did  not 
know  whose  was  the  property  sought  to  be  lev- 
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led  on  or  seized?  If  so,  every  defendant  in  an 
execution  might  prevent  a  seizure  simply  by 
setting  up  title  in  another,  and  the  officer  could 
never  compel  others  to  assist  him !  It  is  con- 
tended, on  the  part  of  the  plaintiff  in  error,  that 
the  true  and  legitimate  construction  of  the  stat- 
ute is,  that  persons  thus  called  in  aid  of  an  of- 
ficer sire  justified  in  all  their  acts  necessary  to 
overcome  such  resistance,  whether  the  title  to 
the  property  in  question  be  or  be  not  in  the  de- 
fendant in  the  execution,  and  more  especially 
where,  as  was  the  case  here,  there  was  pre- 
sumptive evidence  of  the  property  being  in  the 
defendant  in  the  execution.  If  this  be  the  true 
construction,  it  follows  as  a  necessary  conse- 
quence, that  the  defendant  below  had  no  con- 
cern with  the  question  of  title,  and  the  court 
erred  in  permitting  the  plaintiff  to  give  evi- 
dence of  it.  It  cannot  be  pretended  that  here 
was  an  excess  of  violence,  so  as  to  render  the 
defendant  below  liable  on  that  ground;  thetes- 
131*]  timony  contradicts  such  *a  position. 
But  be  that  as  it  may,  if  there  was  such  excess, 
the  defendant  below  was  equally  liable  for  the 
excess,  whether  the  title  was  in  the  defendant 
in  the  execution  or  not,  and  the  evidence  of  ti- 
tle could  not  add  to  such  liability.  But  the 
question  may  be  urged,  has  not  a  man  a  right 
to  protect  his  own  property? — and  is  not  the 
officer  bound  to  levy  by  execution  on  the  goods 
of  the  defendant  in  the  execution,  and  not  on 
the  property  of  others?  To  the  first  question 
it  may  be  answered,  that  as  a  general  rule,  a 
man  has  such  right;  but  as  against  a  public  of- 
ficer, and  more  especially  an  individual  sum- 
moned to  his  aid  and  bound  to  act  under  the 
penalty  of  fine  and  imprisonment  for  refusal  or 
neglect,  a  person  setting  up  title  ought  not.and 
as  is  conceived,  cannot  be  justified  in  resisting 
the  execution  of  the  process.  Public  peace 
and  public  policy  require  that  in  such  a  case 
he  should  resort  to  the  law  of  the  land,  by 
which  he  may  peaceably  repossess  himself  of 
the  property,  and  the  rights  of  others  not  be  in- 
fringed. In  reply  to  the  second  question,  it 
may  be  conceed  that  the  officer  is  a  trespasser, 
if  he  levies  the  execution  on  property  not  be- 
longing to  the  defendant  in  the  execution.  But 
it  by  no  means  follows  as  a  necessary  conse- 
quence, that  the  owner  may,  especially  where 
there  are  circumstances  of  doubt  or  uncertainty 
as  to  title,  resist  the  officer,  and  more  especially 
one  called  to  his  aid  and  bound  to  act.  The 
taking  by  the  officer  is  one  thing,  and  the  over- 
coming resistance  is  another.  The  defendant 
below  is  not  bound  to  justify  the  taking  of 
the  property  by  the  constable  or  officer,  but 
only  to  justify  his  assistance  in  overcoming  the 
resistance  made  by  the  plaintiff  below.  So  far 
he  must  be  protected,  or  the  law  imposes  upon 
him  as  a  duty  the  commission  of  a  crime  as  well 
as  a  trespass. 

Mr.  W.  J.  Street,  for  the  defendant  in 
error.  1.  If  the  principal  be  a  trespasser,  all 
persons  acting  in  his  aid  or  by  his  command, 
are  trespassers  also.  1  Chit.  PL,  pp.  72,  185, 
186;  14  Johns.,  119.  The  Act,  2  R.  8.,  441,  is 
only  declaratory  of  the  common  law.  Oystead 
v.  Shed,  12  Mass.,  506,  512,  is  a  case  in  point. 
It  was  an  action  of  trespass  for  taking  articles 
under  a  writ  of  replevin,  which  were  not  liable 
to  the  same.  Two  of  the  defendants  set  up  the 
officer's  command  in  justification, and  the  court 
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on  that  point  say:  *"they  are  satisfied  [*132 
(the  officer's  act  being  illegal)  as  well  from  au- 
thority as  the  reason  of  the  thing,  that  the  de- 
fense cannot  be  sustained."  Indeed,  any  other 
doctrine  would  be  subverting  first  principles 
and  a  settled  rule  of  law.  If  it  be  a  hardship 
for  a  person  called  by  an  officer  to  assist  him, 
to  decide  at  his  peril,  it  is  quite  as  hard  that  the 
rights  of  innocent  individuals  should  be  invaded 
with  impunity.  The  law  of  the  land  always 
affords  redress  for  an  injury  sustained.  Who, 
therefore,  should  be  preferred;  the  one  who  is 
doing  a  lawful  act;  i.  e.,  protecting  his  own 
property,  or  he  who  aids  the  commission  of  an 
unlawful  one?  The  fair  meaning  of  the  statute 
is,  that  the  officer  shall  have  process  against 
the  individual  on  whose  person  or  property  he 
is  executing  it.  The  constable  had  no  "proc- 
ess" against  the  plaintiff  below,  and  was  not 
invested  with  legal  authority  to  command  as- 
sistance in  an  invasion  of  his  rights.  Suppose 
the  officer  had  no  process  against  any  person, 
could  a  defendant  set  up  his  bare  command  as 
a  justification?  Still,  this  is  the  corollary  of 
the  argument  on  the  part  of  the  plaintiff  in  er- 
ror. In  the  case  suggested,  the  necessity  of  an 
immediate  decision  on  the  part  of  the  individ- 
ual whose  assistance  is  required  would  be  quite 
as  great  and  his  dilemma  just  as  embarrassing 
as  in  any  other  supposable  case;  and  yet  if  he 
obeys,  his  legal  liability  cannot  be  doubted. 
The  Act  does  not  intend  that  the  assistance  re- 
quired shall  in  all  cases  be  rendered  blindly 
and  without  reflection  or  inquiry;  for  if  so,  it 
might  be  the  means  of  inducing  the  most  fla- 
grant outrages,  and  covering  with  the  mantle 
of  legal  impunity  acts  of  violence  preconcerted 
between  an  irresponsible  officer  and  other  ma- 
licious individuals. 

In  the  present  case  it  does  not  appear  posi- 
tively from  the  bill  of  exceptions,  whether  the 
levy  was  made  before  or  at  the  time  the  assault 
and  battery  was  committed.  If  before,  the  offi- 
cer was  not  of  course  engaged  in  the  '  'execu- 
tion of  process,"  in  the  exercise  of  which  duty 
only  the  law  has  invested  him  with  power  to 
command  assistance;  and  having  elected  to 
leave  the  property  in  the  possession  of  the  de- 
fendant in  the  execution,  he  was  not  authorized 
to  retake  it  by  force  from  any  third  person,  but 
should  have  brought  his  action.  If,  however, 
he  levied  at  the  time,  his  act  was  unlawful,  no 
matter  in  whom  *the  real  title  of  the  [*133 
property  was,  for  it  being  in  the  manual  cus- 
tody of  a  third  person,  the  officer  had  no  right 
to  levy  and  forcibly  devest  him  of  the  posses- 
sion, but  in  so  doing  he,  as  well  as  the  person 
assisting,  were  breakers  of  the  public  peace. 
"A  horse  cannot  be  distrained  when  a  person 
is  riding  him,  for  it  would  perpetually  lead  to 
breaches  of  the  peace."  6  T.  R,  138;  14  Johns., 
406. 

The  case  was  altogether  a  flagrant  one.  The 
plaintiff  below  had  a  right  to  protect  his  own 
property,  and  the  defendant  was  present  dur- 
ing the  whole  controversy  between  the  consta- 
ble and  the  plaintiff,  and  must  have  heard  his 
claim  of  the  property,  and  his  offer  to  guaran- 
ty the  title  to  any  purchaser.  The  deduction 
to  be  drawn  from  the  suggestion  of  the  officer's 
being  compelled  to  proceed  on  being  indemni- 
fied, is  evidently  favorable  to  the  defendant  in 
error,  because,  notwithstanding  this  legal  obli- 
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gation  thrown  upon  a  party,  he  is  not  thereby 
protected  in  an  invasion  of  the  rights  of  third 
persons,  but  is  a  trespasser,  in  case  his  acts 
turn  out  to  be  unauthorized  by  the  process. 
The  proof  of  title  was,  therefore,  important,  in 
order  to  show  that  the  defendant  below  had  no 
justification,  as  a  case  might  exist  in  which  the 
plea  of  mottiter  manus  imposuil  would  bar  a  re- 
covery. 

2.  Although  the  above  point  may  be  involved 
in  this  case,  it  was  independently  of  it,  impor- 
tant and  competent  for  the  plaintiff  below  to 
show  that  the  property  was  indeed  his,  in  order 
that  his  damages  might  not  be  lessened  by  the 
facts  set  up  on  the  part  of  the  defendant.  If 
such  proof  were  improper, the  defendant  drove 
the  plaintiff  to  it.  By  proving  Milburn's  pos- 
session and  claim  of  the  property,  he  threw  an 
imputation  of  fraud  under  the  statute  upon  the 
plaintiff,  which  it  was  necessary  to  rebut.  It 
would  be  very  natural  for  the  jury  to  conclude, 
in  case  they  supposed  the  plaintiff  was  assist- 
ing Milburn  to  cheat  his  creditors,  or  that  he 
was  impertinently  interfering  in  what  did  not 
concern  him,  that  he  deserved  a  little  beating, 
and  even  if  more  force  was  used  than  the  cir- 
cumstances appeared  to  require,  which  in  all 
cases  is  matter  for  the  jury  only,  they  would, 
perhaps,  have  winked  at  it,  and  might  accord- 
ingly have  refused  the  plaintiff  a  recovery  for 
what  would  lawfully  have  entitled  him  to  it, 
in  case  he  himself  had  been  the  original  ag- 
134*]  gressor.  It  would  *be  unreasonable  to 
compel  a  party  to  go  to  the  jury  under  such 
unfavorable  circumstances. 

If  the  proof  of  title  were  wholly  unimportant, 
and  could  have  had  no  effect  upon  the  amount 
of  the  recovery,  the  court  will  not  award  a 
venire  de  now  for  that  reason,  for  it  then  fol- 
lows that  the  plaintiff  in  error  was  not  injured 
by  the  decision  of  the  court  below  2  Johns.  C., 
85. 

Mr.  Dimmick,  in  reply.  The  argument  of  the 
defendant  in  error  seems  to  take  for  granted, 
that  if  a  trespass  was  committed  in  taking  the 
property,  the  plaintiff  in  error  is  without  jus- 
tification for  his  aid  in  overcoming  resistance 
to  the  officer;  but  this  is  a  non  sequilur.  The 
taking  of  the  property  under  the  execution  is 
one  thing,  and  the  overcoming  resistance  to 
the  taking  is  another  and  very  different  thing. 
The  establishment  of  the  first  proposition  by  no 
means  supports  the  second. 

None  of  the  authorities  referred  to  by  the  op- 
posite counsel  apply  to  this  case.  The  cases  in 
Chitty  refer  merely  to  liabilities  of  master  and 
servant,  and  not  to  sheriffs  and  constables, 
much  less  to  those  coming  in  their  aid  by  their 
command  ;  and  the  case  in  12  Mass.,  only  de- 
cides that  for  taking  property  not  liable,  the 
sheriff  and  those  acting  in  his  aid  are  responsi- 
ble for  taking  the  property;  but  it  by  no  means 
decides  that  the  officer  or  those  called  to  his 
aid  are  responsible  for  overcoming  resistance 
to  the  taking  or  service  of  process.  Besides, 
it  does  not  appear  whether  the  laws  of  Mass, 
are  the  same  as  our  own  in  giving  power 
to  officers,  and  it  may  at  least  be  doubted 
whether  our  present  statutory  laws  confer- 
ring power  to  overcome  resistance  to  the  serv- 
ice of  process,  be  not  an  amplification  of  the 
common  law.  But  that  question  seems  not 
necessarily  involved  in  this  case. 
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It  is  asked  by  the  opposite  counsel  who  should 
be  preferred,  the  one  engaged  in  the  commission 
of  a  legal  act,  i.  e.,  protecting  his  own  property, 
or  he  who  aids  in  the  commission  of  an  unlaw- 
ful one  ?  This  question  seems  to  assume  two 
things  as  granted,  to  wit:  that  a  man  under  all 
or  any  circumstances  may  protect  his  own  prop 
erty  by  resistance  to  any  one,  whether  a  public 
officer  or  not,  who  attempts  to  take  it  from  him ; 
*and  also,  that  the  act  of  the  plaintiff  [*  135 
in  error,  in  overcoming  the  resistance  made  by 
the  defendant  in  error,  was  unlawful.  Both 
these  positions  are  denied.  I  am  not  at  liberty 
to  resist  an  officer  in  executing  a  writ  of  re- 
plevin on  my  property,  however  clear  and  pal- 
pable my  title  to  the  same  may  be  ;  and  this 
would  be  as  much  an  invasion  with  impunity 
of  my  rights,  as  the  taking  of  the  same  under 
execution.  The  other  principle  assumed,  takes 
for  granted  the  whole  question,  inasmuch  as  it 
proceeds  upon  the  ground  that  the  overcoming 
of  resistance  is  the  same  as  taking  the  property. 
Besides,  the  officer  and  those  called  to  his  aid 
were  in  the  legal  discharge  of  their  duty,  not 
only  in  overcoming  the  resistance,  but  also  in 
taking  the  property,  although  liable  as  tres- 
passers for  the  taking.  This,  at  first  view,  may 
seem  a  solecism  or  paradox,  but  it  must  neces- 
sarily result  from  the  repeated  decisions  re- 
ferred to,  making  it  the  indispensable  duty  of 
the  officer  to  sell  under  such  circumstances  as 
existed  in  this  case;  and  before  a  contrary  po 
sition  can  be  sustained,  these  decisions  must  be 
overruled  and  reversed;  for  to  say  that  the  of- 
ficer is  bound  to  sell  only  when  the  title  is  in 
the  defendant  in  the  execution,  would  make 
these  decisions  a  dead  letter,  meaning  nothing. 
If  he  is  bound  to  sell,  the  owner,  whoever  i  e 
may  be,  is  bound  to  permit  the  sale,  or  take  his 
legal  remedy  by  replevin  to  repossess  himself 
of  the  property. 

It  is  said  by  the  opposite  counsel,  that  by  the 
corollary  of  the  argument  of  the  plaintiff  in 
error,  a  defendant  could  set  up  the  bare  com- 
mand of  the  officer  without  any  process  as  a 
justification.  This  is  a  mistake.  The  plaintiff 
in  error  has  said,  and  still  says,  that  persons, 
thus  called  in  aid  of  an  officer,  are  justified  in 
all  their  acts  necessary  to  overcome  such  re- 
sistance ;  that  is,  persons  called  in  aid,  as  the 
plaintiff  in  error  was,  in  this  case,  by  an  officer 
having  legal  process.  No  doubt,  a  person  thus 
called  on,  might  require  the  officer  to  show  his 
process. 

The  case  of  6  T.  R,  138,  and  the  authorities 
there  referred  to,  only  show  the  ancient  law  of 
distress  as  to  things  in  "  actual  use,"  as  a  horse 
while  the  owner  is  riding  and  using  him.  The 
present,  however,  is  a  case  of  an  execution 
levied  on  a  *horse  not  in  actual  use.  [*13O 
There  is  no  similarity  in  the  two  cases.  The 
language  of  the  judge  in  that  case  may,  how- 
ever, be  applied  here  against  the  defendant  in 
error  with  much  force.  If  the  law  allows  re- 
sistance to  the  officer,  and  the  officer  is  also 
bound  to  sell,  it  may  emphatically  be  said,  "  it 
would  perpetually  lead  to  a  breach  of  the 
peace."  But  it  is  said  on  the  other  side  this 
case  was  altogether  a  flagrant  one,  and  the 
plaintiff  below  had  a  right  to  protect  his  own 
property.  In  what  the  flagrancy  of  the  case 
consists,  is  difficult  to  discover.  The  defend- 
ant below  was  bound  to  act ;  and  if  he  acted 
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at  all,  he  must  so  act  as  to  effect  the  object  for 
which  he  was  called  on  to  act ;  and  how  he 
could  have  acted  with  more  prudence  or  pro- 
priety, is  more  than  the  defendant  in  error  has 
been  able  to  show  or  suggest.  Even  the  wit- 
ness of  the  defendant  in  error  admits  and  testi- 
fies that  the  plaintiff  in  error  "  used  these 
surges  or  jerks  only  to  get  possession  of  the 
horse,"  as  he  thinks.  The  assault  was  rather 
constructive  than  positive;  and  if  he  was  justi- 
fied in  acting  at  all,  he  mast  have  been  justified 
in  using  even  more  force  than  he  did.  It  must 
be  evident  that  nothing  less  than  what  he  did 
do,  could  have  overcome  the  resistance. 

The  argument,  that  evidence  of  title  was  nec- 
essary to  prevent  the  damages  of  the  plaintiff 
below  from  being  lessened,  proceeds  upon  an 
erroneous  principle.  It  takes  for  granted  that 
whether  the  title  was  in  the  plaintiff  below  or 
not,  he  had  a  cause  of  action  ;  but  his  whole 
argument  under  the  first  head  endeavors  to 
show  the  necessity  of  this  evidence  to  give  him 
a  cause  of  action ;  and  it  is  too  manifest  to  need 
comment,  that  as  the  cause  stood  at  the  time  of 
taking  the  exceptions,  the  plaintiff  below  had 
no  cause  of  action,  and  the  defendant  below 
stood  perfectly  justified, and  the  whole  recovery 
.rests  upon  the  legality  or  illegality  of  that  evi- 
dence. But  if  it  be  possible  seriously  to  in- 
dulge the  thought  that  there  might  have  been 
excess  of  force  or  violence,  how  is  it  possible 
that  the  decision  of  the  abstract  question  of 
title.one  way  or  the  other,  could  have  increased 
or  aggravated  that  excess  ? 

In  conclusion,  public  policy  requires  that 
officers,  and  those  acting  under  their  lawful 
137*]  commands,  should  be  protected  in  *all 
the  acts  which  the  law  imposes  upon  them,and 
that  disputed  rights  to  property  situated  as  this 
was,  should  not  be  left  to  the  squabbles  be- 
tween officers  and  others  who  may  set  up  false 
as  well  as  true  claims.  When  the  law  imposes 
the  duty  of  aiding  an  officer,  it  virtually  de- 
clares the  justification  of  a  party  for  so  doing; 
and  when  it  imposes  the  duty  upon  the  officer 
to  sell,  it  clothes  him  with  power  in  the  nature 
of  replevin  to  take  the  property,  leaving  to  the 
injured  party,  if  any  there  be,  his  legal  right 
of  action  by  replevin  or  otherwise.  Upon  no 
other  principle  can  the  most  prudent  man  pro 
tect  himself  against  prosecutions  on  the  one 
side  or  the  other. 

By  the  Court,  Savage,  Ch.  J.  For  the 
plakitiff  in  error,  it  is  argued  that  the  officer, 
when  indemnified  by  the  plaintiff  in  the  exe- 
cution, is  bound  to  sell  the  properly  ;  and  that 
by  the  Revised  Statutes,  2  R.  8..  441,  sec.  80, 
it  is  enacted  that  when  a  sheriff  or  other  pub- 
lic officer  shall  find  resistance,  or  have  reason 
to  apprehend  it  in  the  execution  of  any  proc- 
ess delivered  to  him,  he  may  command  every 
male  inhabitant  of  his  county,  or  as  many  as 
he  shall  think  proper,  to  assist  him  in  overcom- 
ing such  resistance,  and  in  seizing  and  confin- 
ing the  resisters.  The  statute  further  requires 
that  the  officer  shall  certify  to  the  court,  from 
which  the  process  Issued,  the  names  of  the  re- 
sisters,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  such  court.  Id.,  sec.  81. 
And  it  is  enacted  that  every  person  command- 
ed by  an  officer  to  assist  him,  who  shall  refuse 
without  lawful  cause,  shall  be  deemed  guilty 
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of  a  misdemeanor,  and  subject  to  fine  and  im- 
prisonment. Id.,  sec.  82.  The  inference  drawn 
by  the  counsel  for  the  plaintiff  in  error  from 
these  premises  is,  that  the  person  who  comes 
in  aid  of  an  officer  to  overcome  resistance,  is 
justified, whether  the  officer  is  or  not  justified; 
and  that  the  question  of  title  to  the  property 
was  not  a  proper  subject  of  inquiry.  On  the 
part  of  the  defendant  in  error,  it  is  contended 
that  if  the  principal  be  a  trespasser,  all  persons 
acting  in  his  aid  or  by  his  command  are  also 
trespassers  ;  that  the  fair  meaning  of  the  stat- 
ute is,  that  the  officer  shall  be  aided  in  the  law- 
ful execution  of  his  *process,  and  that  [*138 
such  process  must  be  against  the  individual 
whose  person  or  property  is  attempted  to  be 
seized;  that  the  process  to  authorize  a  justifica- 
tion must  be  against  the  person  in  possession 
of  the  property  taken. 

It  is  certainly  true  that  if  the  officer  be  guilty 
of  a  trespass,  those  who  act  by  his  command 
or  in  his  aid  must  be  trespassers  also,  unless 
they  are  to  be  excused  in  consequence  of  the 
provision  of  the  Revised  Statutes.  If  a  stranger 
comes  in  aid  of  an  officer  in  doing  a  lawful 
act,  as  executing  legal  process,  but  the  officer, 
by  reason  of  some  subsequent  improper  act, 
becomes  a  trespasser  ab  initio,  the  stranger  does 
not  thereby  become  a  trespasser,  Cro.  Eliz., 
181;  Cro.  Car.,  446;  but  when  the  original  act 
of  the  officer  is  unlawful,  any  stranger  who 
aids  him  will  be  a  trespasser,  though  he  acts 
by  the  officer's  command.  Oyslead  v.  Shed,  12 
Mass.,  511.  The  case  in  Mass.,  just  cited, was 
an  action  of  trespass  de  bonis  asportatis  against 
Shed  and  three  others;  Shed  and  Fletcher  jus- 
tified as  officers  under  writs  of  attachment, 
the  other  two  defendants  justified  as  servants 
of  Fletcher  ;  the  plaintiff  replied,  and  the  de- 
fendants demurred  to  the  replications.  The 
court  adjudged  Fletcher's  plea  bad,  and  the 
justification  of  the  other  two  defendants  failed 
of  course  ;  and  their  ignorance  of  the  law,  it 
was  said,  would  not  excuse  their  conduct  or 
diminish  in  any  degree  the  injury  which  the 
plaintiff  sustained.  The  case  of  Leonard  v.  Sta- 
cey,  6  Mod.,  140,  is  to  the  same  effect.  That 
was  an  action  of  trespass  for  entering  the 
plaintiff's  house  and  taking  away  his  goods. 
The  defendant  justified  that  he  came  in  aid  of 
an  officer  in  execution  of  a  writ  of  replevin. 
The  plaintiff  replied  that  he  claimed  property 
in  the  goods,  and  gave  notice  to  the  defendant 
before  their  removal.  The  court  held  the  de- 
fendant was  a  trespasser  ab  initio,  for  though 
the  claim  should  be  made  to  the  sheriff,  yet  if 
it  be  notified  to  him  who  comes  in  aid  that 
claim  is  made,  he  ought  to  desist  at  his  peril  ; 
thereby  establishing  the  proposition,  that  if 
the  officer  is  a  trespasser,  all  those  who  act  by 
his  command  or  in  his  aid  are  also  trespassers. 
Whenever  a  sheriff  or  constable  has  power  to 
execute  process  in  a  particular  manner,  his  au- 
thority is  a  justification  to  himself  and  all  who 
come  in  his  aid;  but  if  his  authority  *is  [*139 
not  sufficient  to  justify  him,  neither  can  it  jus- 
tifjr  those  who  aid  him.  He  has  no  power  to 
command  others  to  do  an  unlawful  act :  they 
are  not  bound  to  obey,  neither  by  the  common 
law  nor  the  statute,  and  if  they  do  obey,  it  is 
at  their  peril.  They  are  bound  to  obey  when 
his  commands  are  lawful,  otherwise  not.  The 
only  hardship  in  the  case  is,  that  they  are 
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bound  to  know  the  law.  But  that  obligation 
is  universal;  ignorance  is  no  excuse  for  any  one. 
The  counsel  for  the  plaintiff  in  error  insists 
that  there  is  a  difference  between  aiding  in  the 
original  taking  and  in  overcoming  resistance. 
It  seems  to  me  there  is  no  such  distinction.  If 
the  taking  was  lawful,  the  resistance  was  un- 
lawful; but  if  the  taking  was  unlawful,  the  re- 
sistance was  lawful.  If  the  resistance  was  law- 
ful, neither  the  officer  nor  those  he  commands 
to  assist  him  can  lawfully  overcome  that  re- 
sistance. Nor  does  the  fact  of  the  officer's  be- 
ing indemnified,  confer  on  him  any  authority 
which  he  had  not  without  such  indemnity;  he 
may  thereby  be  compelled  to  do  an  illegal  act 
in  selling  the  property  of  strangers  to  the  exe- 
cution, but  he  is  a  trespasser  in  doing  so,  as  are 
all  others  who  aid  him. 

la  any  view  of  the  subject  which  I  can  take, 
I  am  of  opinion  that  the  decision  of  the  Court 
of  0.  P.  was  correct,  and  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 

Cited  in— 19  Hun,  270 ;  31  Hun,  409;  2  Barb.,  638  ;  31 
Barb.,  313:  9 Bos.,  26;  43  Ind.,  179;  47  Am.  Dec..  683  (19 
Vt.,  151). 


TURNER  v.  WILLIAMS  ET  AL. 

Allowance  of  Damages  for  Widening  Street  to 
Both  Owners  and  Lessee — Action  by  the  Latter 
against  the  Former — Parol  Evidence  to  Show 
that  Part  of  the  Allowance  to  the  Owners  was 
for  Benefit  of  Lessee,  Inadmissible — Statute. 

Where  on  the  widening  of  a  street  in  the  City  of 
N.  V.,  an  allowance  of  a  sum  of  money  by  way  of 
•damajre,  is  made  to  the  owners  of  the  fee  of  a  lot 
taken  for  the  street,  and  also  an  allowance  is  made 
to  a  lessee  of  the  same  lot,  and  the  report  of  the 
Commissioners  is  confirmed,  it  is  not  competent  for 
the  K-sseein  an  action  ag-uinst  his  landlords  to  show 
by  parol  that  in  the  amount  awarded  to  them  was 
included  a  sum  intended  for  the  benefit  of  the  les- 
see, to  enable  him  to  put  the  premises  in  tenantable 
repair,  rendered  necessary  by  the  widening  of  the 
street. 

Citation-2  R.  L.,  413,  413. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Jan.,  1832,   before  the 
Hon.   Ogden  Edwards,   one  of    the    Circuit 
Judges. 

14O*]  *The  plaintiff  was  the  lessee  of  the 
defendants  of  the  house  and  lot,  corner  of 
Chatham  and  Beekman  Sts. ,  for  the  term  of  5 
years  from  May  1,  1828,  at  an  annual  rent  of 
$600,  he  to  keep  and  render  up  the  premises  at 
the  expiration  of  the  term  in  good  repair.  In 
Jan.,  1831,  Beekman  St.  was  widened  by  order 
of  the  Corporation,  by  which  a  strip  of  land 
was  taken  off  the  lot  in  its  whole  extent  from 
Chatham  St.  to  Theatre  Alley,  reducing  the 
front  on  Chatham  St.  10  feet  and  the  rear  on 
the  Alley  5  feet,  the  length  of  the  lot  being 
about  50  feet.  The  Commissioners  of  Estimate 
and  Assessment  awarded  to  the  defendants,  as 
the  owners  of  the  fee  of  the  land  taken  for 
widening  the  street,  $5,312.62 ;  and  to  the 
plaintiff  for  his  leasehold  interest;  they  award- 
ed the  sum  of  $1,150.  The  report  of  the  Com- 
missioners was  confirmed  by  this  court,  and 
the  street  was  widened;  in  the  doing  of  which 
the  store  occupied  by  the  plaintiff  and  two 
"WEND.  10. 


small  tenements  in  the  rear  of  the  lot  were  cut 
through,  which  rendered  a  new  wall  necessary, 
which  was  erected  by  the  plaintiff,  at  an  ex- 
pense of  upwards  of  $600.  The  plaintiff  claimed 
to  recover  of  the  defendants  in  an  action  for 
money  had  and  received  $500,  part  of  the  sum 
awarded  to  them  for  their  damage,  which  had 
been  paid  to  them;  and  offered  to  prove  by  one 
of  the  Commissioners  that  the  said  sum  of 
$500  was  included  in  the  sum  of  $5,312.62, 
awarded  to  the  defendants  and  allowed  to  them 
for  the  use  of  the  plaintiff  to  pay  the  expenses 
necessary  to  make  the  premises  tenantable  dur- 
ing the  residue  of  the  term  ;  which  evidence 
was  objected  to  by  the  defendants  and  over- 
ruled by  the  court.  The  plaintiff  excepted,  and 
a  nonsuit  was  entered  which  was  now  moved 
to  be  set  aside. 

Mr.  D.  Graham,  for  plaintiffs. 

Mr.  D.  Lord,  Jr.,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  It  is  the  duty 
of  the  Commissioners  of  Estimate  and  Assess- 
ment, 2  R.  L.,  412,  413,  in  their  report  to  set 
forth  the  names  of  the  parties  interested  in  the 
lands  taken  and  adjacent,  whether  owners  or 
lessees,  as  far  forth  as  the  same  can  be  ascer- 
tained; and  also,  the  several  and  respective 
sums  assessed  or  allowed  for  damage  or  benefit, 
*of  the  owners  of  the  fee,  and  of  the  [*141 
owners  of  the  leasehold  estates  separately.  This 
has  been  done  in  this  case.  Their  report  is  to 
be  presented  to  the  Supreme  Court  for  confirm- 
ation after  due  notice,  and  after  being  depos- 
ited for  inspection,  and  the  report  when  con- 
confirmed,  the  statute  declares,  shall  be  final 
and  conclusive,  as  well  upon  the  Corporation  of 
the  city  as  upon  the  owners,  lessees  and  parties 
interested  and  upon  all  others.  Such  report  has 
been  regularly  confirmed  in  this  case,  and  is 
con  elusive  upon  all  persons  interested.  And  so 
it  should  be,  or  parties  will  never  know  what 
are  their  rights.  If  the  Commissioners  may  by 
parol  alter  their  report  after  confirmation,  to 
the  amount  of  $500,  why  not  show  that  the 
whole  $5,312.62,  were  also  intended  for  the  les- 
see? But  if  this  were  admissible,  the  plaintiff 
should  go  further  and  show  that  the  Supreme 
Court  intended  the  same  thing  when  they  con- 
firmed the  report,  for  the  report  of  the  Com- 
missioners is  of  no  force  until  confirmed,  and 
although  the  Commissioners  may  have  said  one 
thing  by  their  report  and  intended  quite  the 
contrary,  that  of  itself  would  not  vary  the  ef- 
fect of  the  report,  unless  it  be  also  shown  that 
the  tribunal  whose  act  of  confirmation  gives 
force  and  effect  to  the  report.intended  the  same 
thing  as  did  the  Commissioners.  If  the  report 
could  be  varied  in  this  way,  parties  would 
never  know  when  to  acquiesce  in,  and  when  to 
oppose  a  report.  The  owners  of  the  fee  in  this 
case  may  have  been  quite  satisfied  with  the 
amount  awarded,  but  had  they  known  that 
$500,  or  any  other  portion  of  the  allowance  in 
their  favor,  were  intended  for  the  lessee,  they 
might  have  successfully  opposed  the  confirm- 
ation. If  the  lessee  was  not  satisfied  with  the 
allowance  to  him,  he  should  have  made  oppo- 
sition on  that  ground,  and  for  aught  we  know, 
such  opposition  was  made,  and  the  judges  of 
this  court  may  have  passed  upon  the  sufficiency 
of  this  very  allowance,  and  considered  both  of 
them  such  as  they  should  be.  Such  is  the  pre- 
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sumption  arising  from  the  confirmation.  A  doc- 
trine such  as  is  contended  for  by  the  plainl  iff,  it 
seems  to  me,  would  be  subversive  of  the  rights 
of  parties,  and  of  the  certainty  and  stability  of 
judicial  proceedings. 

The  motion  to  set  aside  the  nonsuit  should  be 
denied. 

Cited  in— 6  Paige,  626;  2  Edw.,  302;  2  Sandf .  Ch.,  488. 


142*]  *DIMMICK  v.  U.  &  J.  LOCKWOOD. 

Action  for  Breach  of  Covenant  against  Incum- 
brances,  where  Part  of  the  Land  Ms  been  Sold 
under  Judgment  —  Measure  of  Damages  — 
Fraud — Action  on  the  Case. 

In  an  action  for  breach  of  the  covenant  in  a  deed 
against  incuinbrances,  where  a  moiety  of  the  prem- 
ises are  sold  by  virtue  of  a  judgment  against  the 
grantor,  the  grantee  is  entitled  to  recover  only  the 
consideration  of  the  purchase  of  the  portion  lost, 
the  interest  and  costs,  aud  not  the  enhanced  value 
of  the  land  in  consequence  of  improvements.  So 
held  in  this  case  where  the  consideration  was  $125, 
and  the  enhanced  value  by  reason  of  improvements 
was  $1,000. 

Where  fraud  is  shown,  the  grantor  is  liable  in  an 
action  on  the  case,  to  the  full  extent  of  the  loss  of 
the  grantee. 

Citations— 3  Cai.,  Ill :  4  Ball.,  442 ;  2  Mass..  459 ;  4 
Johns.,  1 :  13  Johns..  50,  105 ;  7  Johns.,  358,  359 ;  2 
Wend.,  405 ;  4  Mass.,  110,  627  ;  3  Mass.,  523 ;  17  Mass., 
213;  8  Pick.,  346;  4  Kent,  Com.,  471,  474,  2d  ed. 

COVENANT  against  incumbrances.  The 
\J  plaintiff  declared  in  covenant  for  that  the 
defendants.  Mar.  5,  1824,  for  and  in  consider- 
ation of  $250,  by  deed  granted  and  conveyed 
to  him  in  fee,  half  an  acre  and  16  rods  of  land, 
in  the  Village  of  Bloomingbnrgh.in  the  County 
of  Sullivan,  and  covenanted  for  the  quiet  en- 
joyment of  the  premises,  and  that  the  same 
were  free  from  incumbrances;  and  that  he  the 
plaintiff  immediately  entered  into  possession 
of  the  premises  and  erected  a  dwelling-house 
thereon,  and  made  other  improvements  of  the 
value  of  $2,000.  He  then  avers  that  at  the  time 
of  the  making  and  executing  of  the  deed,  the 
premises  were  not  free  fromincumbrances.but 
on  the  contrary  thereof,  were  subject  to  a  judg- 
ment in  favor  of  one  T.  S.  Lockwood  against 
J.  Lockwood,  one  of  the  defendants  in  this 
case  for  the  sum  of  $3,344.14,  rendered  Aug. 
8, 1823,  which  judgment  was  a  lien  on  an  equal 

NOTE.— Real  property— Breach  of  covenant  against 
incumbrancea— Measure  of  damages. 

The  recovery  for  a  breach  of  the  covenant  against 
incumbrances  cannot  exceed  the  consideration  and 
Interest,  with  costs.  In  addition  to  the  above' case 
of  I  lini in ick  v.  Lockwood,  see  Grant  v.  Tallman,  20 
N.  Y..  191 ;  Delavergne  v.  Norris,  7  Johns.,  358,  note ; 
Pitcher  v.  Livingston,  4  Johns.,  1,  note:  Caswell  v. 
Wendell,  4  Mass.,  108  :  Chapel  v.  Hull.  17  Mass.,  212; 
Jenkins  v.  Hopkins.,  8  Pick.,  345;  Blanchard  v.  Ellis, 

I  Gray,  195. 

Interest  cannot  be  recovered  for  so  much  of  the  time 
as  tiu>  vendee  enjoyed  the  possession  free  from  lia- 
bility for  mesne  profits.  Pitcher  v.  Livingston,  4 
Johns.,  1 ;  Bennett  v.  Jenkins,  13  Johns.,  50;  Bald- 
win v.  Munn.  2  Wend..  399:  Grant  v.  Tallman,  20  N. 
Y.,  191;  Flint  v.  Steadtnan.  36  Vt..  218;  Harding  v. 
Larkin.  41  III.,  413;  Whltlock  v.  Crew,  28  Ga.,  289; 
Noonan  v.  Islley,  21  Wig.,  138;  Thompson  v.  Jones, 

II  B.  Mon.,  3H5 ;  Clurk  v.  Parr.  14  Ohio,  118;  Bock  v. 
Miller,  1«  La.  Am.,  44;  Fernandez  v.  Dunn,  19  Ga.,  197; 
Patterson  v.  HU-wart,  0  Watts  &  Serg.,  527. 

See,  u-onenilly,  .Staats  v.  Ten  Eyck,  8  Cal.,  Ill,  note ; 
Baldwin  v.  Munn, 2  U'end.,  :KKt,note ;  Pitcherv.  Liv- 
ingston. 4  Johns.,  1  nntr, ;  Doliivergne  v.  Norris,  7 
Johns..  368,  note ;  8  Washb.  Real  Prop.  pp.  492-499. 


undivided  moiety  of  the  lot;  that  Apr.  28, 1827, 
all  the  right,  title  and  interest  which  J.  Lock- 
wood  had  in  the  premises  at  the  time  of  the 
rendition  of  the  judgment,  being  an  equal  un- 
divided moiety  of  the  same,  was  sold  at  sher- 
iff's sale  by  virtue  of  an  execution  issued  on  the 
said  judgment,  and  purchased  by  R.  Middle- 
brook,  for  the  sum  of  $800,  then  due  and  un- 
paid on  the  judgment,  and  which  sum  of  $800, 
it  is  averred,  was  applied  in  payment  and  dis- 
charge of  so  much  money  due  on  the  execu- 
tion; that  after  the  expiration  of  15  months, to 
wit:  Oct.  11,  1828,  the  sheriff  of  Sullivan  exe- 
cuted a  deed  of  the  one  equal  undivided  moiety 
of  the  premises  so  sold  to  the  purchaser,  who 
*Dec.4, 1829,  by  due  course  of  law, en-  [*143 
tered  and  expelled  the  plaintiff  from  the  posess- 
sion  and  occupation  of  the  one  undivided  moiety 
of  the  premises  granted  and  conveyed  to  him 
by  the  deed  aforesaid,  and  from  the  possession 
and  occupation  of  the  rnoiety  of  the  dwelling- 
house  and  other  improvements  erected  and 
made  by  him,  and  kept  out  and  still  keeps  him 
out  from  the  possession  and  occupation  thereof. 
By  reason  whereof  he  hath  not  only  lost  and 
been  deprived  of  the  moiety  of  the  said  prem- 
ises.but  hath  been  obliged  to  pay  the  costs  of  an 
ejectment  suit,  prosecuted  by  R.  Middlebrook 
to  obtain  the  possession  of  the  said  moiety,  and 
also  the  costs  of  defending  such  suit,  amount- 
ing to  large  sums  of  money,  to  wit:  etc.,  and 
so,  etc.  The  defendants  pleaded:  1.  Non  est 
factum;  2,  That  R.  Middlebrook  did  not.  by 
due  course  of  law,  enter  and  expel  the  plaint- 
iff; and  3.  That  the  plaintiff  ought  not  to  have 
or  maintain  his  action  to  recover  any  more  or 
greater  damages  than  the  sum  of  $125,  being 
the  one  equal  half  part  of  the  consideration 
money  paid  by  him  for  the  lot  of  land  in  the 
deed  described, because  they  say  that  after  the- 
making  of  the  deed,  and  after  the  sale  of  the 
moiety  of  the  premises  to  R.  Middlebrook,  and 
before  the  sheriff  executed  his  deed  of  the 
moiety  to  R.  Middlebrook,  and  before  the  ex- 
hibition of  the  bill  of  the  plaintiff  in  this  be- 
half, to  wit:  July  26,  1828,  Uriah  L.,  one  of 
the  defendants,  tendered  and  offered  to  pay  to 
the  plaintiff  $125,  being  the  one  equal  half  part 
of  the  consideration  money  paid  by  the  plaint- 
iff to  the  defendants,  and  the  whole  of  the  con- 
sideration money  paid  by  him  to  them,  for  the 
moiety  of  the  premises  sold  to  R.  Middlebrook, 
which  money  the  plaintiff  refused  to  receive: 
and  they  aver  that  always  from  the  time  of  the 
making  and  executing  of  the  deed  to  the  plaint- 
iff, they  have  been  and  still  are  ready  to  pay 
the  said  sum  of  $125,  and  they  bring  the  same 
into  court;  concluding  with  a  verification  and 
prayer  of  judgment  if  the  plaintiff  ought  to 
have  or  maintain  his  action  to  recover  any 
more  or  greater  damages  than  $125.  To  the 
last  plea  the  plaintiff  demurred  and  the  defend- 
ants joined  in  demurrer. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  Under 
the  covenant  against  incumbrances,  the  plain  tiff 
is  entitled  to  recover  an  amount  *suffi-  [*144 
cient  to  indemnify  him  for  the  damages  he 
has  sustained,  and  equivalent  to  the  benefits 
derived  by  the  grantors,  which  as  appears  by 
the  declaration  greatly  exceeded  the  amount 
tendered  by  the  defendants.  According  to  the 
decisions  in  this  State,  if  the  plaintiff  had  paid 
the  amount  of  the  judgment  to  relieve  the 
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premises  therefrom,  he  would  have  been  enti- 
tled to  recover  the  whole  amount  paid  by  him; 
4  Johns..  10;  7  Id.,  358,  recognizing  the  rule 
adopted  in  Mass. ,  in  the  case  of  Prescott  v. 
TruemanA  Mass.,  627;  13  Johns.,  105;  10  Id., 
122,  254.  In  all  these  cases  the  general  doctrine 
is  either  recognized  or  actually  applied,  that 
the  covenant  against  incumbrauces  is  a  cove- 
nant of  indemnity, and  that  if  the  plaintiff  has 
extinguished  the  incutnbrance,  he  shall  recover 
the  full  price  he  has  paid  for  it.  The  price  here 
paid  was  the  value  of  the  premises  applied  to 
the  payment  of  the  judgment.  For  a  breach  of 
the  covenants  of  seisin,  quiet  enjoyment  or 
warranty,  it  is  conceded  that  a  grantee  would 
be  entitled  to  recover  only  the  consideration 
money,  interest  equivalent  to  the  mesne  profits, 
and  costs  of  defense;  but  it  is  insisted  that  this 
case  is  not  governed  either  by  the  rule  or  the 
reason  of  tl»e  rule  applicable  to  those  cove- 
nants. The  covenants  for  quiet  enjoyment  and 
warranty  are  considered  in  law  as  inferior  and 
subordinate  to  the  covenant  of  seisin,  which  in 
respect  to  them  is  the  leading  and  principal 
covenant,  the  eviction  being  the  consequence 
of  the  want  of  seisin.  In  establishing  the  rule 
as  to  the  measure  of  damages  for  a  breach  of 
these  covenants,  our  court  has  placed  great  re 
liance  on  the  fact  that  by  the  common  law  the 
plaintiff  in  an  action  on  the  covenant  of  seisin 
was  confined  to  the  value  of  the  land  at  the 
time  of  the  grant,  and  as  the  covenants  of  quiet 
enjoyment  and  warranty  were  subordinate  to 
the  covenant  of  seisin,  there  is  great  good  sense 
in  holding  that  the  plaintiff  should  be  confined 
to  the  same  rule  of  damages  under  those  cove- 
nants, to  which  he  would  have  been  limited 
under  the  other  and  principal  covenant,  espe- 
cially when  they  were  all  broken  by  one  and 
the  same  act,  viz. :  the  eviction  for  want  of  title. 
But  the  covenant  against  incumbrances  stands 
on  different  ground;  it  is  a  covenant  to  indem 
nify,  and  is  never  implied;  it  is  a  covenant  of 
modern  invention,  2  Mass.,  433,  and  no  rule  of 
145*]  *damages  under  it  is  to  be  found  in  the 
old  books.  Mr.  J.  Van  Ness,  in  Pitcher  v.  Liv- 
ingston, 4  Johns.,  10,  admits  that  the  covenant 
against  incumbrances  stands  upon  a  different 
footing  than  do  the  covenants  of  seisin  and  for 
quiet  enjoyment;  he  says  that  is  to  be  governed 
by  different  principles;  that  it  is  strictly  a  cove- 
nant of  indemnity,  and  the  grantee  may  recover 
to  the  full  extent  of  any  incumbrances  upon 
the  land  which  he  shall  have  been  compelled  to 
discharge.  The  plaintiff  here  claims  damages 
for  the  breach  of  the  covenant  against  incum- 
brances, without  reference  to  the  covenant  of 
seisin,  which  in  this  case  has  not  been  broken. 
The  fact  of  the  incumbrance  being  against  only 
one  of  the  grantors.does  not  affect  the  case;  an 
incumbrance  against  one  is  enough  to  entitle 
the  plaintiff  to'his  action.  2  Wh.,  59.  The 
covenant  in  this  case  was  broken  as  soon  as 
made,  and  the  plaintiff  might  have  brought  his 
suit;  but  unless  he  had  shown  that  he  had  either 
paid  the  incumbrance  or  suffered  some  damage 
from  it,  he  could  only  have  recovered  nominal 
damages.  Considerations  like  those  urged  in 
Pitcfter  v.  Livingston,  4  Johns.,  10,  for  limiting 
the  amount  of  the  recovery  to  the  consideration 
money  paid  by  the  plaintiff,  have  no  force  in 
this  case.  Here  there  is  no  hardship  in  com- 
pelling the  defendants  to  respond  to  the  full 
WEND.  10. 


i  amount  of  injury  sustained  by  the  plaintiff;  on 
the  contrary,  it  is  highly  equitable  they  should 
pay,  as  the  price  for  which  the  land  sold  was 
applied  towards  satisfaction  of  the  debt  for  the 
payment  of  which  the  land  was  sold. 

For  the  purpose  of  saving  the  costs  of  the 
demurrer,  should  the  court  be  against  the 
plaintiff  on  the  principal  point,  it  is  urged  that 
even  if  the  consideration  was  the  measure  of 
damages,  still  the  tender  was  bad,  being  made 
before  eviction.  The  plaintiff  was  not  bound 
to  yield  up  possession  to  the  purchaser  until 
evicted  by  due  process  of  law;  and  in  that  case, 
he  would  have  been  entitled  to  recover  not 
only  the  consideration,  but  interest  commen- 
surate with  the  claim  for  mesne  profits,  and  the 
costs  of  his  defense.  The  grantee  is  not  obliged 
to  decide  at  his  peril  on  the  validity  of  a  title 
set  up  in  opposition  to  that  which  the  grantor 
undertook  to  convey  and,  therefore,  [*14ft 
even  in  the  case  of  a  superior  title,  he  is  al- 
lowed to  remain  in  possession  until  eviction,  a 
fortiori  may  he  so  remain  when  the  claim  is 
founded  on  a  judgment  sale,  and  that  not  per- 
fected by  a  sheriff's  deed. 

Mr.  S.  Sherwood,  for  the  defendants.  The 
breach  assigned  is  of  the  covenant  for  quiet  en- 
joyment; and  if  there  be  a  distinction  as  to  the 
measure  of  damages  under  it,  and  the  covenant 
against  incumbrances,  it  is  unavailable  here. 
The  gravamen  of  the  declaration  is,  that  the 
plaintiff  has  been  evicted  and  has  lost  the  posses- 
sion of  a  moiety  of  the  premises;  not  that  he  has 
paid  money  to  remove  an  incumbrance  or  to  pro- 
tect his  possession, but  that  he  has  lost  his  posses- 
sion. Where  there  is  a  change  of  possession,  the 
action  lies  on  the  covenant  for  quiet  enjoy- 
ment; where  money  is  paid  to  remove  or  satisfy 
an  incumbrauce,  it  is  on  the  covenant  against 
incumbrances.  In  Bennet  v.  Jenkins,  13  Johns., 
50,  which  was  an  action  of  covenant  on  a  deed 
with  full  covenants,  brought  by  a  grantee  who 
had  been  evicted,  and  where  a  case  was  made 
subject  to  the  opinion  of  the  court  on  the  ques- 
tion as  to  the  rule  of  damages,  the  court  con- 
sidered the  right  of  the  plaintiff  to  maintain 
the  action  as  existing  under  the  covenants  of 
seisin  and  for  quiet  enjoyment,  and  disregard- 
ed the  covenan  t  against  incumbrances,  although 
the  plaintiff  had  erected  a  valuable  brick  house 
on  the  premises,  and  it  was  conceded  that  the 
highest  measure  of  damages  would  not  com- 
pensate him  for  his  loss.  As  to  the  mode  of  de- 
claring and  assigning  breaches,  the  counsel 
also  cited  2  Wh.,  62,  8  n.  c ;  4  Mass.,  H29  ;  8 
Pick.,  54,  349;  2  Wend.,  405,  406,  and  ob- 
served that  testing  the  declaration  in  this  cause 
by  the  rules  laid  down  in  those  cases,  it 
would  be  found  to  be  a  declaration  on  the  cov- 
enant of  quiet  enjoyment,  and  on  that  alone; 
if  so,  he  contended  that  the  law  is  fully  settled 
that  the  plaintiff's  right  to  recover  is  limited 
to  the  consideration  money,  interest  from  the 
time  that  meme  profits  may  be  demanded,  and 
the  costs,  if  any.  of  defending  the  title.  Shuits 
v.  Ten  Eyck,  3  Cai.,  Ill  ;  CauUdns  v.  Harris, 
9  Johns.,  324.  This  is  the  rule  which  prevails 
as  to  covenants  of  seisin,  right  to  convey,  for 
quiet  enjoyment  and  of  warranty;  the  two 
•former  relating  to  the  title,  the  latter  [*147 
to  the  possession.  Covenants  which  go  to 
the  whole  title  are  considered  as  superior, 
the  other  as  ancillary  or  inferior,  and  yet, 
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under  the  superior  covenants,  the  utmost  ex- 
tent of  the  recovery  is  the  consideration  mon- 
«y,  interest  and  costs,  and  that,  although  the 
value  of  the  premises  has  been  increased  by 
improvements.  4  Johns.,  1;  13  Id.,  50;  4  Dall., 
404.  But  had  the  plaintiff  framed  his  declara- 
tion by  assigning  a  breach  of  the  covenant 
against  incumbrances,  he  would  not  have  been 
entitled  to  recover  greater  damages  than  he 
would  for  a  breach  of  the  covenant  for  quiet 
enjoyment.  The  covenant  against  incum- 
brances belongs  to  the  inferior  grade  of  cove- 
nants, and  it  classed  with  them,  2  Wend.,  405; 
it  relates  to  the  possession,  and  is  subordinate 
to  the  covenant  of  seisin,  which  relates  to  the 
title  and  goes  to  the  whole,  while  a  covenant 
against  incumbrances  is  intended  to  guard 
against  a  partial  loss.  Is  it  not  absurd,  there- 
fore, to  say  that  an  inferior  is  more  potential 
than  a  superior  covenant,  and  that  a  covenant 
against  a  partial  loss  shall  be  more  beneficial 
to  a  grantee  than  a  covenant  against  a  total 
loss  ?  It  has  never  been  decided  that  for  a 
beeach  of  the  covenant  against  incumbrances, 
greater  damages  can  be  recovered  than  for  a 
breach  of  the  covenants  of  quiet  enjoyment  or 
of  warranty.  In  Delavergne  v.  Norris,  1  Johns. , 
358,  there  was  a  recovery  for  money  paid  to- 
wards satisfaction  of  an  incumbrance,  but  the 
case  does  not  show  that  the  recovery  exceeded 
the  consideration  money  paid  by  the  plaintiff 
to  the  defendant.  In  Hall  v.  Dean,  13  Johns., 
105,  the  incumbrance  fell  short  of  the  consid- 
eration money.  In  Pitcher  v.  Livingston,  4 
Johns.,  10,  Mr.  J.  Van  Ness,  it  is  admitted, 
speaks  of  the  covenant  against  incumbrances 
as  a  covenant  of  indemnity,  and  that  the  grantee 
may  recover  to  the  full  extent  of  any  incum- 
brances upon  the  land  which  he  shall  have 
been  compelled  to  discharge.  "But,"  he  adds, 
"even  there  it  will  be  found  that  the  same  rule 
prevails  in  fixing  the  amount  of  damages  as  in 
actions  upon  the  covenants  of  seisin  and  for 
quiet  enjoyment,  that  is,  the  party  recovers 
what  he  has  paid,  with  the  interest,  and  no 
more."  That  the  payment  referred  to  by  the 
learned  judge  is  the  sum  paid  as  the  considera- 
148*]  tion  of  the  land,  and  *not  that  paid  in 
discharge  of  the  incumbrance,  is  manifest  from 
the  whole  course  of  his  reasoning  in  the  opin- 
ion delivered  by  him.  The  grantee  cannot  com- 
plain that  the  incumbrances  exceed  the  sum 
lie  is  entitled  to  recover  back,  for  he  might 
have  ascertained  the  existence  and  amount  of 
such  incumbrances  at  the  time  he  took  his 
deed.  The  argument  urged  on  the  other  side, 
that  the  grantors  should  be  held  liable  beyond 
the  consideration  money,  where,  by  the  pay- 
ment of  an  incumbrance,  a  debt  is  extin- 
guished, and  thus  a  benefit  conferred  on  the 
grantors,  has  no  application  here,  because  U. 
Lock  wood,  one  of  the  defendants  sought  to  be 
charged,  did  not  owe  the  debt  for  the  pay- 
ment of  which  the  land  was  sold  ;  it  was  the 
individual  debt  of  his  co-defendant.  If,  then, 
the  damages  were  liquidated  by  the  rules  of 
law,  the  plea  is  good;  the  tender  having  been 
made  before  any  rnenne  profits  or  costs  had  ac- 
crued, the  defendants  were  liable  only  for  the 
(' >n -{deration  of  that  part  of  the  premises  sold 
which  was  affected  by  the  incumbrance.  1 
Worn!..  .158;  5  Johns.,  49;  12  Id.,  226. 

Mr.  /{'/tier,  in  reply.     The  court  will  not 
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hesitate  in  saying  that  this  is  a  declaration  on 
the  breach  of  the  covenant  against  incum- 
brances. The  covenant  is  expressly  set  forth, 
and  the  breach  distinctly  alleged.  In  doing  so, 
the  pleader,  to  be  sure,  has  set  forth  the  whole 
deed,  from  which  it  appears  that  there  was 
also  a  covenant  for  quiet  enjoyment,  and  it  also 
appears  from  the  proceedings  set  forth  under 
the  judgment  that  there  has  been  an  eviction, 
but  such  averment  was  necessary  in  this  case 
under  the  covenant  against  incumbrance  or 
the  plaintiff  would  have  been  entitled  to  only 
nominal  damages,  it  not  being  averred  that  he 
had  extinguished  the  incumbrauce  by  the 
actual  payment  of  money.  Upon  a  review  of 
the  whole  subject,  it  will  be  perceived  that  there 
is  nothing,  either  in  the  principles  of  the  com- 
mon law  or  in  any  ad  judged  case,  to  embarrass 
the  court  or  prevent  them  from  giving  that  ef- 
fect to  this  covenant  which  is  given  to  other 
personal  covenants  and  contracts  ;  and  as  the 
reason  which  induced  the  giving  the  like  effect 
to  covenants  of  quiet  enjoyment  and  warranty, 
which  had  been  given  to  the  covenant  of  seis- 
in, *do  not  apply  to  this  covenant,  as  [*149 
this  is  entirely  distinct  from  the  covenant  of 
seisin,  and  as  upon  principles  of  common  sense 
and  natural  justice,  a  party  ought  to  be  held 
responsible  for  the  violation  of  an  express  cov- 
enant, it  is  hoped  that  the  plea  will  be  ad- 
judged bad,  and  that  the  demurrer  will  be  de- 
clared to  be  well  taken. 

By  the  Court,  Savage,  Oh.  J.  The  ques- 
tion upon  this  record  is,  whether,  in  an  action 
upon  the  covenant  against  incumbrances,  the 
plaintiff  is  confined  in  his  recovery  to  the 
amount  paid  by  him  as  the  consideration  of  the 
purchase,  or  whether  he  is  also  entitled  to  the 
enhanced  value  of  the  lot  in  consequence  of 
improvements  made  upon  it. 

Where  it  is  intended  to  convey  a  fee,  it  is 
usual  to  insert  the  following  several  covenants: 
1.  That  the  grantor  is  lawfully  seised  ;  2.  That 
he  has  good  right  to  convey;  3.  That  the  prem- 
ises are  free  from  incumbrances  ;  4.  That  the 
grantee  shall  quietly  enjoy  the  same  ;  5.  That 
the  grantor  will  warrant  and  defend  the  title 
against  all  persons  lawfully  claiming  the  same; 
and  sometimes,  6.  A  covenant  for  further  as- 
surances. It  has  been  settled  in  this  court,  in 
Stoats  v.  Ten  Eyck,  3  Cai.,  Ill,  that  in  an  ac- 
tion upon  the  first  and  second  covenants,  to 
wit :  the  covenants  of  seisin  and  right  to  con- 
vey, the  rule  of  damages  is  the  consideration 
and  interest  for  so  long  a  term  (not  exceeding 
6  years)  as  the  grantee  loses  the  enjoyment  of 
the  premises,  or  is  compelled  to  pay  mesne  prof- 
its after  eviction.  This  is  the  rule  also  in  Pa. , 
4  Dall.,  442,  and  in  Mass.,  2 Mass.,  459.  The 
same  rule  of  damages  prevails  in  this  State 
upon  a  breach  of  the  covenants  for  quiet  en- 
joyment and  of  warranty,  with  the  addition  of 
the  costs  of  the  eviction.  4  Johns.,  1  ;  13  Id., 
50,  105.  In  an  action  on  the  covenant  against 
incumbrances,  the  rule  of  damages  is  that  the 
plaintiff  shall  recover  the  amount  he  has  paid; 
without  payment  of  the  incumbrances,  he 
would  be  entitled  to  nominal  damages  only, 
because  an  outstanding  incumbrance  does  him 
no  harm  until  he  is  evicted  under  it,  or  until 
he  pays  it,  which  he  may  do  without  waiting 
to  be  evicted.  7  Johns.,  859  ;  13  Id.,  105  ;  2 
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Wend.,  405.  The  reasons  which  influenced  the 
•court  in  adopting  the  rule  as  to  the  measure  of 
1 5O*J  *damages  in  the  cases  of  the  covenants 
•of  seisin,  quiet  enjoyment  and  warranty  are  : 
1.  That  the  measure  of  compensation  at  com- 
mon law  upon  a  writ  of  warrantia  chartce  was 
the  value  of  the  land  when  the  warranty  was 
made;  2.  That  upon  the  sale  of  lands,  the  pur- 
chaser usually  examines  the  title  for  himself, 
and  the  seller  discloses  his  proofs  and  knowl- 
edge of  his  title  :  the  want  of  title,  therefore, 
is  a  case  of  mutual  error;  and  3.  That  it  would 
be  ruinous  and  oppressive  to  make  the  seller 
respond  in  damages  for  any  accidental  rise  in 
the  value  of  the  land,  or  the  increased  value  in 
•consequence  of  improvements  by  the  purchas- 
er. These  arguments  apply  to  the  principal 
•covenant — that  of  seisin,  which  relates  to  the 
title  ;  the  other  covenants  of  quiet  enjoyment, 
•etc.,  are  said  to  relate  to  the  enjoyment  of  that 
title,  and  it  was  supposed  to  be  unreasonable 
and  inconsistent  that  the  plaintiff  should  re- 
cover upon  a  breach  of  the  covenant  which  af- 
fected the  whole  title,  the  whole  value  of  the 
estate,  and  under  another  covenant  in  the  same 
deed,  which  is  considered  an  inferior  and  sub- 
ordinate covenant,  distinct  and  increased  dam- 
ages, because  he  was  not  permitted  to  enjoy 
that  estate.  If  the  grantee  recovers  the  value 
of  the  land  under  the  principal  covenant,  that 
extinguishes  the  whole  claim.  This  course  of 
reasoning  had  relation  to  the  covenants  for 
quiet  enjoyment,  of  warranty,  and  for  further 
assurance. The  covenants  against  incumbrances 
was  said  by  Mr.  J.  Van  Ness  to  stand  upon 
a  different  footing ;  that,  he  said,  was  strictly 
a  covenant  of  indemnity,  and  the  grantee  may 
recover  to  the  full  extent  of  any  incumbrances 
upon  the  land  which  he  shall  have  been  com- 
pelled to  discharge,  which  he  says  is  the  same 
rule  which  prevails  in  relation  to  the  other  cov- 
enants, viz.  :  that  the  party  recovers  what  he 
has  paid,  with  interest,  and  no  more. 

The  first  case  which  appears  in  our  books  as 
to  the  covenant  against  incumbrances  is  Dela- 
vergne  v.  Norris,  7  Johns.,  358.  It  does  not  ap- 
pear in  that  case  what  the  consideration  was, 
and  the  orily  question  decided  was  that  the 
plaintiff  might  recover  the  incumbrance  which 
he  had  paid,  but  not  one  which  remained  un- 
paid, and  the  court  refer  to  the  case  ofPrescott 
v.  Trueman,  4 Mass.,  627,  which  was  an  action 
upon  the  covenant  against  incumbrances.  The 
151*]  incumbrance  was  an  ^outstanding  par- 
amount title  in  other  persons.  Ch.  J.  Parsons, 
in  discussing  the  measure  of  damages  and  con- 
cluding that  where  the  incumbrance  was  not 
extinguished  the  damages  should  be  nominal 
only,  reasons  thus:  "For  tho  plaintiff  shall 
not  recover  the  value  of  the  land  against  the 
grantor,  and  still  hold  the  land  on  a  contingen- 
cy that  he  may  never  be  disturbed  in  his  pos- 
session ;  neither  shall  the  grantor,  after  having 
once  paid  the  value  of  the  land,  be  afterwards 
called  on  by  the  plaintiff  on  a  subsequent  evic- 
tion. But  if  it  should  appear  to  the  jury  who 
may  inquire  of  the  damages,  that  the  plaintiff 
has  at  a  just  and  reasonable  price  extinguished 
this  title,  so  that  it  can  never  afterwards  prej- 
udice the  grantor,  they  will  consider  this  price 
as  the  measure  of  damages."  He  was  then 
speaking  of  an  incumbrance  which  was  a  par- 
amount title,  and  which,  of  course,  took  the 
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whole  estate;  but  no  intimation  was  given,  nor 
was  any  called  for,  that  greater  damages  could 
be  given.  The  next  case  in  our  court  is  Hallv. 
Dean,  18  Johns.,  105,  where  the  consideration 
appears  to  be  $4,625,  and  the  incumbrance 
paid,  $3,700  ;  it  was  held  that  the  outstanding 
judgment  was  a  breach  of  the  covenant  against 
incumbrances,  and  that  the  plaintiff  might  re- 
cover the  amount  paid  by  him,  but  without 
paying  it,  he  could  only  have  recovered  nom- 
inal damages.  There  are  other  cases  to  the 
some  point,  but  they  contain  no  intimation  of 
what  would  be  the  true  rule  of  damages  in  a 
case  like  the  present. 

It  has  been  seen  that  in  the  State  of  Mass, 
the  rule  of  damages  upon  breach  of  the  cove- 
nant of  seisin  is  the  same  as  in  this  State,  to 
wit :  the  consideration  and  interest  and  costs 
of  eviction,  where  there  has  been  an  eviction. 
But  upon  the  other  covenants  of  quiet  enjoy- 
ment and  warranty,  they  hold  the  rule  to  be 
the  value  at  the  time  of  the  eviction.  The  case 
of  Gore  v.  Brazier,  3  Mass. ,  523,  was  an  action 
upon  a  deed  containing  the  covenants  of  seisin, 
against  incumbrances  and  of  warranty.  It  is 
not  important  to  state  the  facts  of  the  case;  the 
court  considered  them  a  breach  of  the  cove- 
nant of  warranty,  and  proceeded  to  state  the 
rule  of  damages,  it  being  conceded  that  at  the 
time  of  the  sale  the  premises  were  worth  $9,000, 
and  at  the  time  of  the  ouster  $15,000.  In  dis- 
cussing *the  subject  of  damages,  Ch.  [*152 
J.  Parsons  recognizes  the  common  law  rule 
upon  the  ancient  remedy  by  warrantia  charloe, 
but  states  that  the  remedy  by  an  action  for 
covenant  broken  is  of  ancient  date,  and  that  in 
a  personal  action  of  covenant  broken,  the  gen- 
eral rule  is  that  damages  shall  be  recovered 
which  shall  be  adequate  to  the  injury  sustained, 
and  that  the  general  practice  has  been  to  give 
the  value  of  the  land  at  the  time  of  eviction  ; 
and  they  gave  the  plaintiff  judgment  for  $15,- 
000.  In  Caswell  v.  Wendell,  4  Mass.,  110,  the 
rule  of  damages  upon  the  covenant  of  seisin  is 
again  said  to  be  the  value  of  the  land  at  the 
time  the  deed  was  executed,  as  agreed  by  the 
parties,  with  interest.  The  case  of  Chapel  v. 
Bull,  17  Mass.,  213,  was  an  action  of  covenant, 
alleging  a  breach  of  the  covenants  of  seisin, 
against  incumbrances  and  of  warranty.  At  the 
trial,  the  judge  was  of  opinion  that  the  facts 
showed  a  breach  of  the  covenant  against  incum- 
brances, and  instructed  the  jury  to  give  as  dam- 
ages the  value  of  the  land  at  the  date  of  the  de- 
fendant's deed.  It  appeared  that  the  consider- 
ation money  was  $2,000,  but  the  premises  had 
been  sold  under  proceedings  in  partition  and 
conveyed  to  one  Kirkland  for  $3,000.  The 
court  said  the  true  rule  of  damages  was  the  con- 
sideration money  paid  and  interest,  because 
there  had  been  no  eviction,  in  which  case  the 
rule  would  be  the  value  at  the  time  of  eviction. 
The  case  of  Jenkin*  v.  Hopkins,  8  Pick.,  346, 
was  similar  in  principle  to  that  of  Chapel  v. 
Butt.  The  deed  contained  the  covenants  of  sei- 
sin,warranty, and  freedom  from  incumbrances. 
The  declaration  states  that  a  judgment  was 
a  lien  on  the  land  in  the  hands  of  the  per- 
son from  whom  the  defendant  derived  title. 
The  land  lay  in  Ontario  Co.,  N.  Y.,  and  had 
been  sold  upon  the  judgment  and  conveyed  by 
the  sheriff,  though  the  purchaser  had  not  taken 
possession.  The  court  held  that  the  judgment 
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was  an  incumbrance  which  was  a  breach  of  the 
covenant  against  incumbrances,  but  that  that 
alone  would  only  entitle  the  plaintiff  to  nom- 
inal damages ;  but  proceedings  had  been  had 
which  defeated  the  plaintiff's  title,  and  they 
held  that  where  the  incumbrance  is  changed 
into  an  adverse  and  indefeasible  title,  the 
plaintiff  was  entitled  to  recover  the  money  he 
153*]  paid  for  the  *land,  with  interest  ;  for 
the  plaintiff  cannot  remove  the  incumbrance, 
nor  can  he  enjoy  the  land. 

Chancellor  Kent,  in  treating  of  the  usual  cov- 
enants in  deeds,  says  that  the  covenants  of 
seisin,  of  right  to  convey  and  against  incum- 
brances are  personal  covenants  not  running 
with  the  land,  or  passing  to  the  assignee,  for, 
if  not  true,  there  is  a  breach  of  them  as  soon 
as  the  deed  is  executed,  and  they  become  choses 
in  action  which  are  not  technically  assignable; 
but  the  covenants  of  warranty  and  quiet  enjoy- 
ment are  prospective,  and  eviction  is  neces- 
sary to  constitute  a  breach  of  them.  4  Kent, 
Com.,  471,  3d  ed.  In  discussing  the  subject 
of  damages  on  the  personal  covenants,  he  says 
that  when  they  were  introduced  as  a  substitute 
for  the  remedy  on  the  voucher  and  warranty, 
the  measure  of  damages  was  not  varied.  In  re- 
lation to  incumbrances,  if  they  absorb  the  value 
of  the  land,  and  the  quiet  enjoyment  be  dis- 
turbed by  eviction,  by  paramount  title,  the 
measure  of  damages  is  the  same  as  under  the 
covenants  of  seisin  and  warranty.  The  uni- 
form rule  is  to  allow  the  consideration  money, 
with  interest  and  costs,  and  no  more.  The  ul- 
timate extent  of  the  vendor's  resposibility  un- 
der all  or  any  of  the  usual  covenants  in  his 
deed,  is  the  purchase  money  with  interest. 
Equity,  he  says,  would  compel  the  seller  to 
raise  the  incumbrance  and  decree  a  specific 
performance.  Id. ,  474.  These  are  the  opin- 
ions of  a  learned  jurist,  but  the  case  before  us 
had  not  suggested  itself  to  his  mind,  and  there 
is  no  case  to  be  found  as  far  as  the  researches 
of  counsel  have  extended,  which  is  analogous. 

It  is  contended  by  the  plaintiff's  counsel  that 
the  plaintiff  is  entitled  to  recover  not  only  the 
consideration,  but  the  value  of  the  improve- 
ments, at  least  the  amount  paid  to  extinguish 
the  incumbrance,  and  that  the  covenant  against 
incumbrances  is  distinguishable  from  the  others 
in  this,  that  the  amount  of  the  incumbrance 
paid  by  the  plaintiff  was  paid  for  the  defend- 
ant's benefit,  being  in  payment  of  his  debt.  In 
this  particular  case  that  is  true  ;  but  in  the  case 
of  Jenkins  v.  Hopkins,  cited  from  Mass.,  the 
incumbrance  was  a  debt  of  a  previous  owner. 
There  are  many  such  cases,  and  there  the  de- 
fendant derives  no  benefit  from  the  payment. 
J54*]  Perhaps  it  may  be  said,  *with  truth, 
that  in  all  or  nearly  all  cases  where  property  is 
lost  to  the  purchaser  by  reason  of  previous  in- 
cumbrances, the  debtor  himself  is  not  benefited 
though  his  creditors  may  be  ;  for  if  he  were 
not  insolvent,  recourse  would  not  be  had  to 
property  which  had  been  sold  by  him  for  a 
valuable  and  full  consideration  ;  and  probably 
this  is  the  reason  why  so  few  cases  are  to 
be  found  upon  the  covenant  against  incum- 
brauces. 

There  is  another  difficulty  in  the  way  of  a 
recovery  for  the  enhanced  value.  The  cove- 
nant was  broken  us  soon  as  the  deed  was  ex- 
ecuted, and  before  any  improvements  were 
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made  upon  the  lot,  and  in  covenant  the  plaint- 
iff recovers  damages  at  the  time  the  covenant 
is  broken  ;  the  plaintiff  then  had  a  right  of  ac- 
tion, and  had  he  then  prosecuted  or  desisted 
from  any  expenditure  of  money,  he  would  not 
have  been  left  to  a  doubtful  remedy.  Again, 
it  may  be  asked,  to  what  extent  may  a  pur- 
chaser go  under  such  circumstances  in  creat- 
ing a  claim  against  his  vendor?  In  this  case, 
the  consideration  of  half  the  lot  was  $125,  and 
the  incumbrance  was  above  $3,000.  Suppose 
the  plaintiff,  instead  of  building  a  house  had 
paid  the  $3,000  and  brought  his  suit  to  be  re- 
imbursed? he  would  bring  himself  within  the 
language  of  some  of  the  judges  who  say  that 
a  purchaser  is  entitled  to  recover  what  he  has 
paid  ;  and  yet  I  apprehend  he  would  not  be 
permitted  to  recover  that  amount.  But  sup- 
pose again,  what  is  probably  the  real  state  of 
this  case  :  two  persons  are  tenants  in  common 
of  an  acre  of  ground  worth  $100,  one  a 
wealthy  man,  the  other  insolvent,  being  tenants 
in  common  they  unite  in  a  conveyance  with 
the  usual  covenants — can  the  purchaser  pay  a 
lien  of  $3,344,  a  debt  due  by  the  insolvent,  and 
recover  it  from  his  tenant  in  common,  who 
may  have  no  other  earthly  connection  with 
him?  I  state  this  case  hypothetically  to  show 
how  the  rule  contended  for  by  the  plaintiff 
may  work  the  height  of  injustice  upon  a  mere 
stranger.  Again  ;  the  facts  in  this  case  are 
sufficient  to  prove  a  breach  of  the  covenant  for 
quiet  enjoyment.  Had  the  plaintiff  relied  upon 
that  covenant,  the  rule  is  well  settled  that  no 
more  than  the  consideration  and  interest  and 
costs  could  be  recovered  ;  and  is  there  anything 
in  the  one  covenant  more  than  in  the  other,  to 
indicate  an  undertaking  by  the  grantor  more 
extensive  in  one  covenant  than  in*the  [*155 
other?  One  ground  assumed  by  Kent,  when 
Chief  Justice,  in  Stoats  v.  Ten  Eyck,  and  also 
by  Ch.  J.  Tilgham  in  Bender  v.  Fromherger,  is 
this  :  that  the  title  of  land  rests  as  much  in  the 
knowledge  of  the  purchaser  as  the  seller  ;  it 
depends  upon  writings,  which  both  can  ex- 
amine. So  it  may  be  said  that  incumbrances, 
which  are  matter  of  record,  are  as  much  with- 
in the  knowledge  of  the  purchaser  as  in  the 
seller's  title.  The  seller,  indeed,  ought  to  know 
what  incumbrances  there,  are  upon  his  proper- 
ty ;  but  owners  are  often  in  utter  ignorance 
upon  that  subject.  They  are  so,  even  of  judg- 
ments against  themselves  ;  and  it  is  agreed  on 
all  hands  that  if  fraud  can  be  shown^  or  con- 
cealment, which  would  be  evidence  of  it,  that 
would  constitute  a  good  ground  of  action,  in 
which  the  purchaser  would  recover  all  his  dam- 
ages. 

Among  all  the  cases  which  have  been  cited, 
there  is  none  in  our  own  court  where  the  pur- 
chaser has  been  permitted  to  recover  beyond 
the  consideration  and  interest  and  costs.  There 
is  none  in  Mass.,  where,  under  the  covenant 
against  incumbrances,  the  purchaser  has  re- 
covered any  more,  though  there  the  rule  al- 
lows a  recovery  for  the  value  at  the  time  of 
eviction.  All  the  reasoning  of  our  own  judges 
goes  to  limit  the  responsibility  of  the  grantor 
to  the  consideration,  with  interest  and  costs, 
and  I  am  unwilling  to  go  further,  where  the 
principle  to  be  established  may  lead  to  greater 
injustice. 

Judgment  for  defendant. 
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*SAILLY 
CLEVELAND*  BUTTON. 


Jurisdiction  of  this  Court  of  Action  on  Instru- 
ment Taken  by  Collector  of  the  U.  8.  for  De- 
livery on  Demand  of  Certain  Property  Seized 
"i-  Forfeited  to  the  U.  8. — Parties—  When  Ac- 
tion may  be  Maintained  by  Third  Party  on 
Promise  made  by  Another  for  His  Benefit. 

This  court  has  Jurisdiction  of  an  action  on  an  in- 
strument taken  by  a  Collector  of  the  Customs  of  the 
U.  S.,  for  the  delivery  on  demand  of  certain  proper- 
ty seised  or  forfeited  to  the  U,  8.:  the  fact  of  for- 
feiture and  the  regularity  ofghe  seizure  being  ad- 
mitted by  the  instrument.  1 

Where  one  person  by  simple  contract ;  I .  e.,  by  a 
<x>ntract  not  under  seal,  makes  a  promise  to  another 
for  the  benefit  of  a  third,  the  third  person  may  main- 
tain an  action  on  such  promise,  provided  he  has  an 
exclusive  interestin  the  subject  of  the  promise;  but 
where  the  person  to  whom  the  promise  ia  made  fur- 
nishes the  consideration  and  has  the  legal  interest, 
the  action  must  be  brought  in  his  name.  And  it 
was  accordingly  holden,  where  a  Collector  of  the 
Customs  put  certain  property  seised  by  him  into 
the  hands  of  a  third  person  and  took  a  promise  for 
its  delivery  on  demand  to  the  Marshal  of  the  Dis- 
trict, or  to  the  deputy  of  such  Marshal,  that  the 
Marshal  having  no  interest  in  the  property,  and  the 
Collector  having  an  interest  in  it, being  the  contract- 
ing party  and  furnishing  the  consideration,  the  suit 
on  the  contract  must  be  brought  in  the  name  of  the 
Collector. 

Citations— 2  Wh.,  1 ;  Act,  March  2, 1799 ;  3  Biorm., 
199,  sees.  69,  89, 91 ;  Act,  May  8,  1792;  sec.  4;  1  Chit. 
PI.,  1 ;  Hamm.  Parties  to  Actions,  3 :  1  Bos.  &  P.; 
101:  3  Bos.  &  P.,  149;  2  Lev..  210;  T.  Haym.,  303, 
€owp.,  443;  1  Johns.,  139 ;  3  Johns.,  71. 

TIEMURRER  to  declaration.  The  action  in 
JJ  this  case  is  assumpsit;  the  declaration  con- 
tains three  counts  and  the  third  count  is  de- 
murred to.  In  it  the  plaintiff  states,  for  that 
whereas  heretofore,  to  wit :  Nov.  10,  1829,  at, 
etc.,  in  consideration  that  the  plaintiff  at  the 
special  instance  and  request  of  the  defendants, 
had  caused  to  be  delivered  to  them  certain 
goods  and  chattels,  to  wit :  one  white  horse 
{etc.,  specifying  the  property)  to  be  taken  care 
of  and  safely  and  securely  kept  by  the  defend- 
ants for  the  plaintiff,  it  was  agreed  by  the  de- 
fendants, by  an  agreement  then  and  there  made 
by  them  in  the  words  and  figures  following, 
to  wit :  "  We,  William  Cleveland  and  George 
Button,  of  the  County  of  Franklin,  and  State 
of  New  York,  having  been  appointed  by  F. 
L.  C.  Sailly,  Esq.,  Collector  of  the  Customs 
for  the  District  of  Champlain.  for  the  purpose 
of  keeping  and  storing  one  white  horse  about 
14  years  old,  and  one  sorrel  horse  age  not 
known,  also  one  double  harness  and  a  double 
wagon,  seized  by  Samuel  H.  Payne,  officer  of 
the  Customs  for  the  District  of  Champlain,  as 
forfeit  to  the  United  States  as  is  alleged:  Now, 
therefore,  we,  William  Cleveland  and  George 
Button,  do  jointly  and  severally  acknowledge 
to  have  received  from  the  said  Collector  by  the 
157*]  *hands  of  Samuel  B.  Payne,  deputy- 
collector,  the  said  horses,  wagon  and  harness 
above  mentioned,  all  of  which  are  in  good  con- 
dition :md  which  have  been  estimated  to  be 
worth  $150,  and  which  we  jointly  and  sever- 
ally promise  to  keep  with  due  care  and  at  our 
WE>T>.  10. 


own  risk  and  peril,  accidents  by  the  act  of  God 
only  exceptcd  ;  and  we  also  jointly  and  sever- 
ally promise  and  obligate  ourselves  to  deliver 
the  said  horses,  wagon  and  harness  above  men- 
tioned to  the  Marshal  of  the  Northern  District 
of  the  State  of  N.  Y.,  or  to  his  deputy,  on  de- 
mand ;  and  as  indemnification  and  full  com- 
pensation of  the  expense  and  care  of  keeping 
the  said  horses,  wagon  and  harness  with  due 
care  as  aforesaid,  we  are  allowed  to  use  the 
said  horses  wagon  and  harness  for  our  sole 
use  and  benefit,  and  we  agree  to  use  the  same 
with  due  care  as  a  full  compensation  for  the 
care  and  expense  of  keeping  the  same  until  de- 
manded by  the  Marshal  or  his  deputy  as  afore- 
said." (Signed  by  the  defendants  and  dated 
Nov.  10,  1829.)  And  although  the  defendants 
then  and  there  received  the  said  goods  and 
chattels  for  the  purposes  aforesaid,  and  al- 
though the  defendants  afterwards,  to  wit:  July 
14,  1830,  at,  etc.,  were  requested  by  Beman 
Cady,  deputy  of  the  Marshal  of  the  Northern 
District  of  the  State  of  N.  Y.,  and  by  the  plaint- 
iff, to  deliver  the  said  goods  and  chattels  to  the 
Marshal  of  the  Northern  District  of  the  said 
State,  or  to  him  the  said  Beman  Cady,  his 
deputy,  or  to  the  plaintiff  ;  yet  the  said  defend- 
ants not  regarding,  etc.,  did  not  deliver,  etc., 
but  refused,  etc.,  to  the  damage  of  the  plaint- 
iff of  $300,  and  therefore,  etc. 

Mr.  M.  T.  Reynolds,  for  the  defendants, 
insisted  that  the  action  should  have  been 
brought  by  the  Marshal  or  his  deputy,  and 
that  either  of  those  officers  might  have  sus- 
tained a  suit  upon  this  contract,  if  a  suit  could 
be  sustained  by  any  one.  Be  cited  Schermer- 
hornv.  Vanderheyden,  1  Johns.,  139;  M'Menomy 
v.  Ferrers,  3  Johns.  72  ;  Weston  v.  Barker.  12 
Id.,  276;  Gold  v.  Phillips,  10  Id.,  412,  and  Far- 
ley v.  Cleveland,  4  Cow.,  432.  That  the  Mar- 
shal had  an  interest  in  the  goods,  as  by  the 
Act  of  Congress  for  regulating  process  in  the 
courts  of  the  U.  S.,  passed  May  8,  1792,  the 
custody  of  goods  seized  by  officers  of  the  rev- 
enue is  given  to  the  Marshal.  Second.  That 
no  action  would  lie  upon  the  instrument  de- 
clared on,  as  it  did  not  *conform  to  the  [*  1 68 
requirements  of  the  69th  section  of  the  Act  of 
|  Congress  of  Mar.  2,  1799  ;  and  in  support  of 
'  this  position  he  cited  Richmond  v.  Roberts,  1 
Johns.,  319;  Strong  v.  Tompkins,  8  Id.,  98. 
Third.  That  the  count  is  bad  in  not  averring 
that  the  goods  were  forfeited,  or  that  any  pro- 
ceedings were  ever  had  against  them,  and  non 
constat  but  that  they  were  returned  to  the  owner 
from  whom  they  were  taken  ;  and  Fourth. 
That  as  the  District  Court  of  the  U.  S.  has  ex- 
clusive cognizance  of  all  seizures  on  land  for 
violations  of  the  law  in  relation  to  Customs, 
this  court  has  no  jurisdiction. 

Mr.  S.  Stevens,  for  the  plaintiff.  The  regu- 
larity of  the  seizure  or  the  title  of  the  plaintiff 
to  the  property  cannot  arise  upon  this  declara- 
tion, and  this  court  has  jurisdiction  of  ques- 
tions arising  collaterally  under  the  laws  of  the 
U.  S.  2  Wh.,  1.  The  action  was  properly 
brought  in  the  name  of  the  plaintiff,  the  contract 
was  made  with  him,  and  the  legal  interest  in 
the  property  is  vested  in  him.  1  Chit.  PI..  2,  n. 
b,  and  4  n.  I,  m. 

By  the  Court,  Savage,  Ch.  J.  From  the 
terms  of  the  instrument  set  forth  in  the  last 
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count  of  the  declaration,  it  appears  that  the 
property  in  question  had  been  seized  by  an  of- 
ficer of  the  Customs  within  the  district  for 
which  the  plaintiff  was  collector.  It  does  not 
follow  from  this  fact  that  this  court  has  no 
jurisdiction  of  the  matter  of  contract  between 
these  parties.  There  is  no  question  here  about 
the  fact  of  the  forfeiture  of  this  property  or 
the  regularity  of  the  seizure  by  the  officer  ; 
those  are  subjects  for  inquiry  in  the  Federal 
Courts.  2  Wh.,  1.  Both  the  forfeiture  and 
seizure  seem  to  be  admitted  by  the  written  in- 
strument between  these  parties.  By  the  69th 
section  of  an  Act  to  Regulate  the  Collection  of 
Duties  on  Imposts  and  Tonnage,  passed  Mar. 
2,  1799,  3  Biorm,  199,  it  is  enacted,  "That  all 
goods,  wares  and  merchandise  which  shall  be 
seized  by  virtue  of  this  Act  shall  be  put  into 
and  remain  in  the  custody  of  the  Collector,  or 
such  other  person  as  he  shall  appoint  for  that 
purpose,  until  such  proceedings  shall  be  had  as 
by  this  Act  are  required  to  ascertain  whether 
the  same  have  been  forfeited  or  not."  By  the 
1 59*]  89th  section  *of  the  same  Act,  it  is 
made  the  duty  of  the  Collector  to  prosecute  for 
all  penalties  and  forfeitures  incurred  within 
his  district;  and  he  is  authorized  to  receive  the 
amount  recovered,  and  distribute  the  same  ac- 
cording to  the  91st  section,  which  directs  him 
to  pay  one  half  to  the  U.  S. ;  the  other  half  to 
be  divided  equally  between  the  Collector, 
Naval  Officer  and  Surveyor,  etc.  If  informa- 
tion has  been  given  by  an  informer,  then  he  has 
one  half  of  the  Collector's  half,  being  one  quar- 
ter of  the  whole,  and  the  other  quarter  is  to  be 
divided  among  the  officers  above  named,  or 
such  of  them  as  then  may  be  in  the  district. 
There  is  a  provision  in  the  4th  section  of  "An 
Act  for  Regulating  Processes  in  the  Courts  of 
the  U.  S.,"  passed  May  8,  1792,  as  follows  : 
"The  Marshal  shall  have  the  custody  of  all 
vessels  and  goods  seized  by  any  officer  of  the 
revenue,  and  shall  be  allowed  such  compensa- 
tion therefor  as  the  court  may  judge  reason- 
able." If  there  is  a  collision  between  these  two 
Acts,  the  latter  must  prevail,  which  gives  the 
custody  to  the  Collector  until  the  decision  of 
the  question  of  forfeiture  or  not.  It  is  not  nec- 
essary, I  apprehend,  to  decide  that  point.  The 
makers  of  the  instrument  promise  to  deliver 
the  articles  to  the  Marshal  or  his  deputy.  The 
only  necessity  there  is  for  inquiring  who  is  en- 
titled to  the  custody  of  the  property,  is  to  en- 
able the  court  to  determine  who  ought  to  prose- 
cute for  a  breach  of  the  promise.  Mr.  Chitty 
says:  "The  general  rule  is,  that  the  action 
should  be  brought  in  the  name  of  the  party 
whose  legal  right  has  been  affected  against  the 
party  who  committed  the  injury."  1  Chit.  PI., 
1.  Mr.  Hammond,  in  his  Treatise  on  Parties 
to  Actions,  p.  8,  says:  "  As  civil  actions  are 
brought  to  repair  some  loss  sustained,  the  party 
to  whose  use  the  fruits  of  the  suit  are  to  be  ap- 
propriated, and  whose  interests  have,  in  fact, 
been  impaired,  should  complain.  Why  sue  in 
the  name  of  one  who  is  to  derive  no  benefit 
from  the  event,  who  has  sustained  no  real  loss 
for  which  to  demand  a  reparation."  This,  how- 
ever, he  admits  in  not  always  the  rule,  for  it  is 
necessary  to  inquire  who  are  the  parties  to  the 
contract,  for  no  one  can  complain  of  the  breach 
of  a  contract  but  he  with  whom  the  contract 
lia-  been  made.  In  regard  to  simple  contracts, 
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that  person  must  sue  who  has  the  legal  inter- 
est. Where  a  consideration  is  necessary,  as  it 
is  *to  all  simple  contracts  with  but  few  [*16O 
exceptions,  the  interest  resides  with  the  party 
from  whom  the  consideration  moves,  notwith- 
standing it  may  inure  for  another's  benefit,  or 
even  is  to  be  performed  to  another  person. 
Thus  it  is  said,  were  A  to  promise  B,  for  some 
consideration  he  has  given  him,  to  pay  C  a  sum 
of  money,  B  and  not  C  would  be  legally  con- 
cerned in  this  agreement;  this  he  considers  the 
old  and  the  true  rule.  It  is  admitted  that  there 
are  exceptions  to  this  rule, or  rather  this  author 
considers  certain  cases  as  of  doubtful  author- 
ity; among  which  are  the  cases  1  Bos.  &  P., 101, 
n.,  and  3  Bos.  &  P.,  149.  The  first  is  a  note  of 
a  case  cited  in  argument,  where  Buller,  J.,  is 
reported  to  have  said,  that  independent  of  the 
rules  which  prevail  in  mercantile  transactions, 
if  one  person  makef  a  promise  to  another  for 
the  benefit  of  a  third,  that  third  person  may 
maintain  an  action;  the  second  is  the  case  of 
Pigott  v.  Thompson,  3  Bos.  &  P.,  149,  in  which 
Ld.  Alvanly  says:  "If  A  let  land  to  B,  in  con- 
sideration of  which  B  promises  to  pay  the  rent 
to  C,  C  may  maintain  an  action  on  that  prom- 
ise;" though  the  rest  of  the  court  thought  dif- 
ferently. He  put  it  on  the  ground  that  C  would 
be  only  a  trustee  for  A.  A  note  to  that  case, 
after  referring  to  the  old  cases,  which  are  con- 
tradictory, considers  the  question  settled  by  the 
case  of  Dutlon  v.  Pool,  2  Lev.,  210,  which  is 
also  reported  in  T.  Raym.,  302,  as  follows  : 
Ralph  Button  and  Grizil,  his  wife,  declare 
against  Nevil  Pool, the  defendant,  that  Edward 
Pool,  father  of  the  plaintiff  Grizil,  being  pos- 
sessed of  certain  trees  in  a  certain  park,  in- 
tended to  cut  them  down  to  raise  portions. 
The  defendant,  who  was  remainder-man, prom- 
ised that  if  Sir  Edward  Pool  would  forbear  to- 
cut  the  trees,  he,  the  defendant,  would  pay  the 
plaintiff  Grizil  £1,000.  On  non  assumpsit 
pleaded,  the  plaintiffs  recovered;  and  on  error 
brought  to  the  Exchequer  Chamber,  the  judg- 
ment was  affirmed,  on  the  ground  that  "  The 
action  is  maintainable  by  the  party  to  whom 
the  promise  was  made,  or  the  cestui  que  use  ; 
the  promise  was  indifferently."  Of  this  case, 
Ld.  Mansfield  said  in  Martyn  v.  Hind,  Cowp. , 
443,  that  it  was  matter  of  surprise  how  a  doubt 
could  have  arisen.  This  case  Mr.  Hammond 
considers  as  having  been  decided  upon  the  re- 
lationship subsisting  between  the  two:  the  one 
(the  father)  is  acting*with  the  sole  view  [*161 
of  advancing  his  relation,  in  whose  welfare  he 
has  so  natural  a  concern,  and  must  therefore 
be  taken  to  have  furnished  the  consideration 
as  the  daughter's  agent.  The  case  of  tichermer- 
horn  v.  Vanderheyden,  1  Johns.,  239,  was  much 
like  Dutton  v.  P00;,upon  the  authority  of  which 
it  was  decided.  The  defendant  in  the  court 
below,  Schermerhorn,  applied  to  his  father  for 
an  assignment  of  his  property,  which  the  father 
gave  the  son,  the  defendant  promising  to  pur- 
chase for  his  sister,  the  plaintiff's  wife,  a  cherry 
desk.  The  court  said,  where  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third, 
that  third  person  may  maintain  an  action  on 
such  promise.  This  case  has  ever  since  been 
considered  as  correctly  decided,  and  the  prin- 
ciple a  sound  one,  however  it  may  be  consid- 
ered in  England,  though  there  I  apprehend  the 
principle  is  the  same.  All  the  cases  referred 
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to  by  the  defendants'  counsel  are  cases  where 
the  third  persons  for  whose  benefit  the  promise 
was  made  were  exclusively  interested  in  the 
subject  of  such  promise.  That  is  not  the  case 
here;  the  Marshal  has  no  interest  in  the  prop- 
erty seised  and  put  by  the  plaintiff  into  the 
defendants'  hands;  the  promise  was  to  deliver 
it  to  the  Marshal  or  his  deputy,  probably  be- 
cause if  condemned  it  must  be  sold  by  the  Mar- 
shal, but  he  has  no  interest  in  the  subject  be- 
yond his  fees.  The  Collector,  the  plaintiff,  has 
an  interest  certain  to  a  certain  extent,  and  that 
to  be  determined  by  circumstances;  he  is  the 
contracting  party;  he  furnished  the  considera- 
tion; he  has  the  legal  interest  and,  therefore, 
he  must  prosecute.  In  all  the  cases  where  a 
third  person  has  been  permitted  to  sue  on  such 
a  promise,  such  person  had  the  legal  interest. 
In  M'Menomy  v.  Ferrers,  3  Johns..  71,  it  was 
held  that  an  order  to  pay  to  Roosevelt  was  an 
assignment  of  the  amount  due  on  the  securi- 
ties mentioned  and,  therefore,  the  drawers  of 
the  order  had  no  interest  and  could  not  prose- 
cute. Here  the  party  in  interest  prosecutes. 
The  declaration  is  good,  and  the  plaintiff  is  en- 
titled to  judgment  on  the  demurrer,  with  leave  to 
the  defendants  to  plead,  on  payment  of  costs. 

Cited  in— 10  Barb.,  385 ;    42  How.  Pr.,  485 ;  1  E.  D. 
S.,  379. 
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Discharge  of  Surety  through  Neglect  of  Creditor 
to  Prosecute  His  Principal —  Witnesses — Com- 
petency of— How  Restored — Evidence — Plead- 
ing. 

A  request  to  a  creditor  by  a  surety  to  prosecute 
his  principal,  who  at  the  time  is  able  to  pay  and  sub- 
sequently becomes  insolvent,  discharges  the  surety. 

The  neglect  of  the  creditor  after  such  request  is 
tantamount  to  an  agreement  not  to  sue  the  surety, 
and  the  defense  may  be  given  in  evidence  under  the 
general  issue. 

Where  a  person  who  is  a  material  witness  for  an- 
other suhseauently  becomes  the  surety  of  such  oth- 
er, and  thus  interested  in  the  transaction  and  incom- 
petent to  testify,  his  competency  may  be  restored 
by  the  party  who  has  an  interest  in  his  testimony 
depositing  in  his  hands  a  sum  of  money  sufficient  to 
indemnify  him,  and  by  the  surety  releasing  the  par- 
ty from  all  claims  on  account  of  his  suretyship. 

Evidence  that  a  creditor  took  security  from  a  ma- 
terial witness  of  his  debtor,  with  the  view  of  exclud- 
ing his  testimony,  is  admissible  to  rebut  the  objec- 
tion to  the  competency  of  the  witness. 

Citation-1  Chit.  PL,  470-472. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
-L  Ontario  Circuit,  before  the  Hon.  Daniel 
Moseley,  one  of  the  Circuit  Judges. 

The  suit  was  against  the  defendant  alone,  on 
a  joint  and  several  note  signed  by  Allen  Cum- 
mings  and  the  defendant,  dated  Jan.  27,  1826, 


NOTE.— Principal  and  surety. 

Discharge  of  surety — Notice  to  creditor  to  sue  prin- 
cipal— What,  in  general,  will  discharge  surety.  For  a 
very  full  discussion,  see  King  v.  Baldwin,  17  Johns., 
384,  note ;  Powell  v. Waters,  17  Johns..  17B.  note;  Pain 
v.  Paekard,il3  Johns.,  174,  note ;  Bruen  v.  Marquand, 
17  Johns.,  58,  note;  Hubbly  v.  Brown,  16  Johns.,  70, 
note ;  People  v.  Janson,  7  Johns,  333,  note. 

The  contract  of  suretyship^ strictly  construed.  See 
Walsh  v.  Bailie,  10  Johns.,  180,  note;  Ludlow  v. 
Simond,  2  Cai.  ('as.,  1,  note. 
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whereby  the  signers  promised  to  pay  the  plaint- 
iffs $51.80  in  drawing  ore  from  Ontario  to  Man- 
chester. The  plaintiffs,  having  proved  the 
note,  rested.  The  defendant  called  Reuben 
Fitzgerald  as  a  witness,  who  was  objected  to- 
by the  plaintiff  as  incompetent  on  the  ground 
that  by  a  writing  under  his  hand  and  seal  pro- 
duced in  court,  he  had  agreed  with  the  plaint- 
iffs to  pay  them  the  amount  of  the  note  declared 
on  and  the  costs  of  this  suit  (which  was  com- 
menced in  June,  1830),  provided  judgment 
should  be  obtained  thereon.  The  defendant  of- 
fered to  show  that  the  plaintiffs  had  procured 
the  signature  of  Fitzgerald  to  the  agreement, 
knowing  that  he  was  a  material  witness  for  the 
defendant  and  with  a  view  to  exclude  him.  The 
judge  refused  to  receive  the  testimony,  and 
ruled  that  Fitzgerald  was  not  a  competent  wit- 
ness. The  defendant  then  delivered  to  Fitzger- 
ald a  check  on  the  Ontario  Bank  for  $200,drawn 
by  a  third  person,  as  his  indemnity  against  the 
agreement  executed  to  the  *plaintiffs,  *1($3 
which  Fitzgerald  received,  and  executed  under 
his  hand  and  seal  a  receipt  to  the  defendant  for 
$200,  as  full  indemnity  and  satisfaction  for  all 
demands  which  he  could  or  might  have  against 
the  defendant  by  reason  of  the  said  agreement, 
or  any  money  which  he  should  or  might  be  com- 
pelled to  pay  thereon,  or  by  reason  of  any  recov- 
ery in  this  suit,  and  thereby  discharged  the  de- 
fendant therefrom.  The  counsel  for  the  plaint- 
iff still  objected  to  his  competency  as  a  witness,, 
as  well  by  reason  that  the  indemnity  was  insuffi- 
cient as  also  that  he  could  not  by  the  law  of 
the  land  be  so  restored  to  competency.  The 
judge  ruled  that  the  indemnity  was  sufficient, 
and  that  Fitzgerald  was  rendered  competent, 
who  was  then  sworn,  and  testified  that  the  note 
declared  on  was  given  for  a  span  of  horses 
purchased  of  the  plaintiffs  by  Cummings  for 
his  own  benefit,  and  that  they  were  used  by 
him  until  he  absconded.  The  counsel  for  the 
plaintiffs  insisted  that  such  evidence  was  not 
sufficient  to  show  that  the  defendant  signed 
the  note  as  the  surety  of  Cummings,  but  the 
judge  ruled  that  it  was,  prima facie,  sufficient. 
Fitzgerald  then  further  testified  that  in  the 
spring  after  the  note  became  due,  the  defend- 
ant called  on  one  Blossom,  the  President  of  the 
Manchester  Iron  Manufacturing  Co.,  the  agent 
and  principal  manager  of  its  concerns,  and  re- 
quested that  the  plaintiffs  would  collect  the 
note  of  Cummings,  saying  that  Cummings  was 
then  good  and  he  did  not  know  how  long  he 
might  be  so,  and  that  if  the  plaintiffs  did  not 
proceed  to  collect  the  note  of  Cummings,  he 
would  not  stand  his  surety  any  longer.  The 
agent  laughed  at  him,  and  said  he  thought 
Cummings  was  good  enough,  that  he  was  do- 
ing well,  and  that  he  thought  the  debt  safe 
enough.  At  the  time  that  this  request  was 
made,  Cummings  was  possessed  of  two  spans 
of  horses,  wagons  and  harness,  was  in  credit 
and  able  to  pay  his  debts.  In  the  autumn  after 
the  note  fell  due,  he  ran  away,  and  at  the  time 
of  the  trial  had  not  returned;  up  to  the  time 
that  he  absconded  he  was  in  credit  and  in  pos- 
session of  some  property.  It  was  also  proved 
that  in  the  spring,  summer  and  autumn  after 
the  note  fell  due,  Cummings  was  in  the  employ 
of  the  plaintiffs,  and  drew  a  quantity  of  ore 
for  them  from  Ontario,  but  how  much  was 
not  shown  ;  and  also,  that  during  the  same 

815 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1883 


164*]  *summer  he  burned  a  number  of  coal 
pits  for  the  plaintiffs  and  delivered  some  coal. 
The  plaintiffs  objected  to  this  testimony,  on 
the  ground  that  the  defendant  had  only  plead- 
ed non  assumpsit,  and  given  a  general  notice  of 
set  off,  and  that  no  plea  had  been  put  in,  or 
notice  given  of  the  defense  set  up;  but  it  was 
received  by  the  judge,  who  charged  the  jury 
that  if  they  were  satisfied  from  the  testimony 
that  the  defendant  was  the  surety  of  Cum- 
tnings,  and  had  requested  the  plaintiffs'  agent 
to  take  measures  to  collect  the  note,  and  that 
it  might  have  been  collected  had  it  been 
sued  at  the  time  of  the  request,  and  that 
the  defendant  was  injured  by  the  neglect  of 
the  plaintiffs  to  prosecute  the  note,  then  the  de- 
fendant was  entitled  to  their  verdict;  but  that 
the  defendant  had  no  right  to  set  off  the  labor 
of  Cummings  performed  for  the  plaintiffs 
against  the  note,  except  such  as  they  should 
find  to  be  proved  to  have  been  performed  in 
paying  the  note.  The  jury  found  for  the  de- 
fendant, and  the  plaintiffs  now  move  to  set 
aside  the  verdict. 

Mr.  J.  H.  Gregory,  for  the  plaintiffs. 

Mr.  J.  R.  Lawrence,  for  the  defendants. 

By  the  CW?^,.  Savage,  Ch.  J.  There  can 
be  no  doubt  that  the  engagement  entered  into 
by  Fitzgerald  rendered  him  incompetent  on 
the  ground  of  interest.  Nothing  appears  in  the 
case  to  sustain  the  imputation  urged  on  the 
part  of  the  defendant  of  fraud  or  collusion  be- 
tween the  plaintiffs  and  the  witness,  to  deprive 
the  defendant  of  his  testimony,  for  the  defend- 
ant was  a  party  with  the  witness  to  the  agree- 
ment; and  it  does  not  appear  that  the  plaintiffs 
knew  that  Fitzgerald  could  be  a  witness  in  the 
suit  then  pending.  This  the  defendant  offered 
to  show,  and  that  the  agreement  was  entered 
into  with  Fitzgerald  with  a  view  to  exclude  his 
testimony.  This  evidence  ought  to  have  been 
received;  no  man  has  a  right  thus  to  deprive 
his  antagonist  of  the  testimony  of  a  material 
witness. 

The  principal  question,  however,  is, whether 
his  competency  was  restored  by  putting  $200 
165*1  into  his  hands  as  an  indemnity.  *The 
only  doubt  there  can  be  on  that  subject  is, 
whether  it  was  sufficient;  the  witness  thought 
it  so,  and  discharged  the  defendant  from  all 
liability  to  him  on  that  account;  after  that,  he 
had  no  interest  in  the  event  of  the  suit.  If  the 
plaintiffs  recovered,  the  witness  would  pay  the 
amount  out  of  the  $200,  and  return  the  bal- 
ance ;  if  the  defendant  succeeded,  he  was 
bound  to  return  the  whole.  The  amount  was 
surely  sufficient  to  pay  $51  and  the  costs.  I 
think,  therefore,  the  witness  was  competent. 
The  plaintiffs'  counsel  is  mistaken  in  suppos- 
ing that  the  witness  could  retain  the  money  in 
any  event.  He  received  it  by  way  of  indemnity. 

The  only  remaining  inquiry  is,  whether  the 
defense  was  properly  received  under  the  plead- 
ings. Under  the  general  issue,  the  defendant 
may  give  in  evidence  anything  which  shows 
that  the  plaintiffs  never  had  a  cause  of  action, 
and  most  matters  in  discharge  which  show 
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that  when  the  suit  was  commenced  no  cause  of 
action  existed,  1  Chit.  PI.,  470-472.  A  release 
may  be  proved  under  this  plea.  The  defense 
proved  in  this  case,  though  not  a  release,  is 
tantamount  to  an  agreement  not  to  sue  the 
surety,  and  was  properly  received.  The  con- 
duct of  the  plaintiffs  in  refusing  to  prosecute 
the  principal  on  the  request  of  the  surety  was 
virtually  an  agreement  to  discharge  the  surety 
and  look  to  the  responsibility  of  the  principal 
alone. 

The  evidence  was  properly  received,  and 
fully  sustained  the  verdict  of  the  jury. 

New  trial  denied. 

Explained  and  limited— 4  Hill,  656. 
Distinguished— 25  Hun,  47. 

Cited  in— 21  Wend.,  504 ;  25  N.  Y.,  556 ;  10  Barb.,  94 ; 
23  Am.  Rep.,  94  (67  N.  Y.,  99). 


PALMER  «.  THE  PEOPLE. 

Larceny  —  A  Man  may  Steal  Ms  own  Property  — 
Officer  has  a  Special  Property  in  Goods  Levied 
on  by  Him. 

Larceny  may  be  committed  by  a  man  stealing1  his 
own  property,  where  the  intent  is  to  charg-e  another 
with  the  value  of  it. 

Where  property  is  levied  upon  by  a  constable,  he 
acquires  a  special  property  in  it.and,  if  stolen,  it  may 
be  charged  in  an  indictment  or  complaint  as  the 
property  of  the  constable. 

Citations—  2  East,  Cr.  L.,  558,  sec.  7  ;  1  Hawk.,  ch. 
33,  sec.  30  ;  7  Cow.,  297  ;  6  Johns.,  196  ;  8  Cow.,  137  ;  14 
Mass.,  217. 


to  Court  of  Special  Sessions. 
\J  Isaac  Palmer  was  charged  before  a  jus- 
tice of  the  peace  of  Steuben  Co.  with  having 
*feloniously  stolen  5  bunches  of  shin-  [*166 
gles,  the  property  of  one  R.  O.  Jennings.  He 
was  tried  before  a  Court  of  Special  Sessions, 
convicted  and  sentenced  to  pay  a  fine  of  $6 
and  to  be  imprisoned  30  days.  The  shingles 
were  levied  upon  by  Jennings  as  being  the 
property  of  Palmer,  by  virtue  of  an  execution 
which  Jennings  held  as  constable,  were  left  at 
the  place  where  the  levy  was  made,  and  Palmer 
was  informed  of  the  levy.  Palmer  subse- 
quently sold  the  shingles,  charged  the  con- 
stable with  having  taken  them  away,  and  said 
that  he  would  make  him  pay  for  them,  and 
accordingly  brought  a  suit  against  the  con- 
stable. The  defendant  sued  out  a  certtoran. 

By  the  Court,  Savage,  Ch.  J.  There  is  no 
doubt  a  man  may  be  guilty  of  larceny  in  steal- 
ing his  own  property,  when  done  with  intent 
to  charge  another  person  with  the  value  of  it. 
2  East,  Cr.  L.,  558,  sec.  7  ;  1  Hawk.,  ch.  33, 
sec.  80.  The  constable,  by  levying  on  the 
shingles,  had  acquired  a  special  property  in 
them,  7  Cow.,  297;  6  Johns.,  196;  and  the 
charge  was  well  laid  by  stating  the  property 
to  be  in  the  constable,  8  Cow.,  187;  14  Mass., 
217.  The  evidence  fully  warranted  the  con- 
viction, and  the  judgment  of  the  Court  of  Special 
Sessions  must  be  affirmed. 

Cited  in-16  Wend.,  849. 
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167*]      »S.  W.  &  H.  BALDWIN 

v. 
W.  CALKINS  ET  AL. 

Prescriptive  Right  to  Flow  Another's  Land — 
Twenty  Tears'  Occupation  Sufficient — Dam- 
ages where  Quantity  Flowed  7tas  been  Increased 
within  the  Time  —  The  Annual  Value  for 
Given  Time  is  the  Rule  of  Damages — Statute 
of  Limitations — Damages  for  Only  Six  Years 
Back,  Recovered — Assessment  under  Statute — 
Statute  to  be  Strictly  Construed — Interest  of 
Judges — Waiver  of  Objection — Review  of  As- 
sessment on  Certiorari — Will  be  Set  Aside  if 
Made  on  Erroneous  Principles — Practice. 

Twenty  years'  occupation  of  the  land  of  another, 
by  flowing  it  with  water,  affords  a  presumption  of 
a  grant  of  the  use  of  it  in  that  particular  manner, 
and  for  the  damage  sustained  thereafter  no  action 
lies ;  but  if,  after  flowing  the  land  of  another  for  10 
years,  by  means  of  a  dam  of  a  particular  height,  the 
party  by  a  new  constructed  dam  raises  the  water 
higher,  and  flows  more  land  than  he  originally  did, 
although  he  will  be  justified  after  30  years  in  flow- 
Ing  the  land  to  the  extent  originally  covered,  he 
will  be  answerable  in  damages  for  the  increased 
quantity  he  flows. 

Where  a  party  is  authorized  by  an  Act  of  the  Leg- 
islature to  erect  and  maintain  a  dam  in  a  public 
river,  and  provision  is  made  by  the  Act  for  the  as- 
sessment of  damages  in  case  the  lands  of  others  are 
injured  by  the  flowing  of  the  water  of  the  river  oc- 
casioned by  such  dam,  the  rule  of  damages  is  not 
the  value  of  the  land,  but  the  annual  value  thereof 
from  the  time  that  the  injury  commenced  until  the 
assessment  of  the  damages. 

If  the  party  waits  10  years  before  having  his  dam- 
ages assessed,  he  is  entitled  to  the  value  of  fehe  use 
of  the  land  for  only  6  years,  in  analogy  to  the  Stat- 
ute of  Limitations  flxing  the  period  for  which  a 
party  can  recover  damages  by  action  in  such  cases. 

The  cause  of  action  is  continuing,  and  although 
more  than  6  years  have  elapsed  since  the  first  erec- 
tion of  the  dam,  the  party  injured  is  entitled  to  re- 
cover for  6  years  immediately  preceding  his  appli- 
cation for  redress. 

The  remedy  given  to  a  party  whose  lands  are 
overflowed,  it  seems,  is  not  assignable. 
168*]  *Where  a  claim  is  made  for  injury  to  lands 
which  have  been  overflowed  for  30  years,  for  a  por- 
tion of  which  time  the  party  causing  the  injury  is 
justified,  and  for  part  not,  and  damages  are  assessed 
for  the  whole  time,  the  assessment  will  be  set  aside. 

Where  a  special  power  is  granted  by  statute,  af- 
fecting the  property  of  individuals,  aa  conferring 
upon  the  judges  of  a  county  court  the  power  of  as- 
sessing the  damages  of  individuals  in  consequence 
of  a  public  improvement,  but  requiring  that  such 
judges  should  not  be  interested,  the  statute  must 
be  strictly  pursued,  and  it  must  in  general  appear 
on  the  face  of  the  proceedings  that  it  has  been  so 
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pursued ;  yet  where  a  party  affected  by  such  assess- 
ment had  notice  of  the  application  to  the  j  udges 
who  performed  the  duty  assigned,  appeared  before 
them,  contested  the  claim  set  up,  and  did  not  object 
to  the  proceeding  on  the  ground  of  the  interest  of 
the  judges,  he  was  deemed  to  have  waived  the  ob- 
jection, although  the  fact  was  not  averred  that  the 
judges  were  disinterested. 

Upon  certiorari  brought  to  review  the  assessment, 
this  court  will  inquire  into  the  principles  upon 
which  it  was  made,  and  if  found  to  be  erroneous, 
the  assessment  will  be  set  aside ;  but  the  assessment, 
if  made  on  correct  principles,  is  conclusive  as  to 
the  amount,  as  this  court  can  neither  increase  nor 
diminish  it. 

If  the  assessment  in  a  case  of  this  kind  be  ad- 
judged to  have  been  made  on  erroneous  principles, 
this  court  has  not  the  power  to  send  back  the  pro- 
ceedings, but  must  reverse  them  in  into,  and  the 
party  seeking  the  benefit  of  an  assessment  must 
commence  de  novo. 

Citations— 3  Johns.  Cas.,  107;  6  East,  208;  4  Day, 
244;  7  Cow.,  266;  5  Laws  of  N.  Y.,  453. 

pERTIORARI  to  judges  of  Onondaga  to  re- 
\J  move  proceedings  on  an  assessment  by  them 
of  damages  under  an  Act  of  the  Legislature. 
In  1809  the  Legislature  of  this  State  passed  an 
Act  entitled,  "  An  Act  to  Authorize  Jonas  C. 
Baldwin  to  Erect  a  Dam  Across  the  Seneca 
River,"  5  L.  of  N.  Y.,  Web.  ed.,  453,  by  which 
Baldwin,  his  heirs  or  assigns  were  authorized 
to  erect  and  maintain  a  dam  across  the  Seneca 
River,  at  the  head  of  the  rapids  called  McHar- 
ry's  Rift,  of  a  height  not  exceeding  7£  feet,  on 
condition  of  erecting  and  maintaining  a  canal 
for  the  passage  of  boats.  By  the  3d  section  of 
the  Act,  Baldwin,  his  heirs  or  assigns,  were 
authorized  to  enter  upon  any  land  necessary 
for  the  erection  of  the  dam  and  canal,  first  pay- 
ing to  the  owner  such  damages  or  compensa- 
tion as  might  be  agreed  upon  with  the  owner; 
and  in  case  of  disagreement  as  to  the  same,  it 
was  made  the  duty  of  Baldwin  to  apply  to 
any  three  judges  of  the  Onondaga  C.  P.,  not 
interested  in  the  land,  to  assess  the  damages  ; 
notifying  the  owner  of  the  time  and  place  of 
assessment,  and  requiring  his  attendance.  It 
was  made  the  duty  of  the  judges  *after  [*169 
j  having  assessed  the  damages  and  certified  the 
j  amount  under  their  hands  and  seals,  to  deliver 
the  assessment  to  the  owner  and  a  copy  to 
Baldwin;  and  the  sum  assessed,  when  paid,  it 
was  declared,  should  be  deemed  a  full  compen- 
sation for  the  damages.  It  was  also  enacted 
that  the  like  proceedings  should  be  had  in  cases 
52  817 
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where  any  land  should  be  injured  by  the  flow- 
ing of  water  of  the  river  occasioned  by  such 
dam,  either  on  the  application  of  Baldwin  or 
of  the  owners  of  the  land  injured.  By  the  Act 
of  1809,  the  privilege  was  granted  to  Baldwin, 
his  heirs  and  assigns,  to  take  and  apply  the  wa- 
ter in  the  dam  to  the  use  of  mills  and  hydraulic 
works,  or  to  any  other  use  to  which  the  same 
is  capable  of  being  applied,  upon  land  owned 
by  him,  his  heirs  or  assigns,  and  the  Act,  and 
the  privileges  thereby  granted,  it  was  declared 
should  continue  for  the  term  of  20  years.  In 
1809,  the  dam  was  built  according  to  the  Act ; 
subsequently  the  defendants  became  the  as- 
signees of  Jonas  C.  Baldwin,  and  in  1827  an 
Act  was  passed  to  continue  in  force  the  Act  of 
1809,  Laws  of  1827,  p.  192,  by  which  that  Act, 
together  with  the  rights  and  privileges  therein 
contained  and  granted,  were  continued  unto 
the  defendants  in  this  cause  for  the  term  of  21 
years,  from  and  after  Feb.  24,  1829,  subject, 
however,  to  all  the  provisions  and  conditions 
contained  in  the  Act  of  1809,  except  those  re- 
lating to  the  keeping  and  maintaining  of  a  ca- 
nal, in  respect  to  which  new  and  different  con- 
ditions were  imposed.  In  July,  1830,  W. 
Calkins  and  others,  claiming  to  be  the  owners 
of  a  farm,  made  application  to  three  of  the 
judges  of  the  Onondaga  C.  P.  to  assess  the 
damages  which  they  had  sustained  by  the  flow- 
ing of  the  waters  of  the  Seneca  River  upon 
their  farm,  in  consequence  of  the  dam  former- 
ly erected  by  Jonas  C.  Baldwin  across  the  Sen- 
eca Eiver,  which  dam,  and  the  privileges  ap- 
pertaining to  the  same,  they  alleged  had  been 
assigned  to  the  defendants,  and  the  dam  rebuilt 
by  them.  The  judges  appointed  July  7,  1830, 
and  designated  a  place  when  and  where  they 
would  proceed  to  the  assessment  of  the  dam- 
ages. The  defendants,  S.  W.  &  H.  Baldwin, 
had  notice  of  the  time  and  place  designated 
for  the  purpose  aforesaid,  and  appeared  ac- 
cordingly. Several  witnesses  were  examined 
1 7O*J  on  *the  part  of  the  applicants,  when  the 
further  hearing  of  the  case,  on  the  application 
of  the  defendants,  was  postponed  until  a  sub- 
sequent day,  when  the  parties  again  attended, 
and  further  testimony  was  produced  on  the 
part  of  the  applicants,  who  proved  that  at  the 
time  of  the  erection  of  the  dam  in  1809,  one 
Robert  Rogers  was  the  owner  of  the  farm  now 
claimed  by  the  applicants;  that  in  1816  he  sold 
and  conveyed  the  same  to  David  Calkins,  the 
father  of  the  applicants,  who  entered  into  pos- 
session of  the  farm  in  1817,  and  died  in  pos- 
session in  1818,  and  that  the  applicants  are  his 
heirs  at  law,  and  have  been  in  the  possession 
of  the  farm  since  the  death  of  their  father;  that 
from  15  to  20  acres  of  the  farm  were  over- 
flowed by  the  water  raised  by  the  dam,  and 
that  the  land  thus  covered  would  be  worth 
from  $25  to  $30  per  acre,  if  not  overflowed  ; 
that  9  or  10  years  previous  to  the  hearing  be- 
fore the  judges,  the  old  dam  broke  and  was 
carried  off,  and  a  new  dam  was  built  by  the 
defendants  which  raised  the  water  higher,  did 
more  damage  and  flowed  more  land  than  did 
the  old  dam  ;  that  previous  to  the  applica- 
tion to  the  judges  in  this  matter,  the  applicants 
called  upon  the  defendants  to  agree  on  the 
amount  of  damages,  but  that  they  could  not 
agree,  and  that  no  damages  had  ever  been  as- 
sessed by  the  judges  of  Onondaga  to  Robert 


Rogers,  or  any  other  person,  on  account  of  the 
flowing  of  the  land  in  question.  The  appli- 
cants claimed  to  be  allowed  the  full  value  of 
the  land;  or,  in  the  language  of  the  return,  to> 
recover  the  damages  from  the  time  of  their 
title  accruing  forever,  on  the  ground  that  the 
defendants  were,  by  virtue  of~the  several  stat- 
utes on  the  subject,  authorized  to  flow  the  lands 
forever.  The  defendants  objected  to  the  al- 
lowance to  the  applicants  of  any  damages  what- 
ever, on  the  grounds,  1.  That  the  portion  of 
the  Act  of  1809,  authorizing  the  assessment  of 
damages,  was  in  the  Revision  of  1813  repealed: 
2.  That  the  applicants  were  barred  by  lapse  of 
time;  and  3.  That  the  defendants  had  acquired 
the  right  to  flow  the  laud,  in  consequence  of 
the  use  and  enjoyment  of  the  privileges  for 
more  than  20  years  by  themselves  and  their  an- 
cestor. These  objections  were  overruled.  The 
defendants  then  proved  that  the  value  of  the 
land  in  question  in  its  natural  state  did  not  ex- 
ceed from  $6  to  $8  per  acre,  and  that  the  im- 
provements, *in  consequence  of  the  [*  1 7 1 
dam  and  the  mills  of  the  defendants,  benefited 
more  than  it  injured  the  farm  of  the  applicants. 
Further  testimony  was  given  as  to  the  value  of 
the  land  and  the  amount  of  damages,  and  the 
parties  having  been  fully  heard,  the  judges  as- 
sessed the  damages  of  the  applicants  at  $300, 
stating  in  their  certificate  that  they  "  assessed 
the  said  damages  in  pursuance  of  the  statute, 
at  the  sum  of  three  hundred  dollars,  which  is 
caused  by  the  flowing  of  the  waters  upon  the 
said  land,  occasioned  by  the  dam  across  said 
river,  which  is  continued  by  the  said  Stephen 
W.  and  Harvey  Baldwin."  The  defendants 
sued  out  a  certiorari,  to  which  the  judges  made 
a  return,  setting  forth  the  above  facts. 

Messrs.  J.  C.  Spencer  and  J.  A.  Spen- 
cer, for  the  plaintiffs  in  error.  The  assess- 
ment is  invalid,  as  it  is  not  shown  that  the 
judges  were  not  interested  in  the  land.  This 
being  a  special  power  conferred  by  the  statute, 
ought  to  have  been  strictly  pursued  and  should 
appear  to  have  been  pursued  on  the  face  of  the 
proceedings.  3  Johns.  Cas.,  107.  The  privi- 
lege of  flowing  the  land  had  been  exercised  by 
the  defendants  and  their  grantor,  Jonas  C. 
Baldwin,  for  more  than  20  years  previous  to 
the  application  for  the  assessment;  after  so  long 
an  occupation,  a  grant  is  to  be  presumed.  Ang., 
Watercourses,  43,  70,  48:  1  Camp.,  320;  3 
Id.,  80.  If  it  be  said  that  the  defendants  now 
flow  more  land  than  was  flowed  originally, the 
answer  is,  give  them  at  all  events  what  they 
have*  had  for  20  years  ;  and  if  right  here,  the 
assessment  must  be  reversed,  as  damages  have 
been  given  as  well  for  the  old  as  for  the  new 
injury.  But  the  allowance  of  any  damage 
whatever  was  erroneous  ;  the  assessment  of 
damages  designated  by  the  statute  was  substi- 
tuted for  the  remedy  by  action,  and  the  right  to 
have  such  damages  assessed  accrued  in  1809, 
when  the  dam  was  originally  erected.  Rogers 
was  then  the  owner  of  the  land  and  the  party 
injured,  and  when  in  1816  he  conveyed  to  the 
father  of  the  applicants,  he  could  not  transfer 
his  claim  to  damages  to  his  grantee  ;  such 
claim  being  in  the  nature  of  a  right  of  action, 
was  not  the  subject  of  transfer,  nor  did  he,  in 
fact,  make  such  transfer.  When  the  dam  was 
built  and  the  land  of  Rogers  overflowed,  the- 
rights  of  the  parties  became  fixed  ;  it  was,  in 
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172*]  *fact,  an  appropriation  of  the  land  for 
the  time  limited  in  the  statute,  and  the  law  has 
prescribed  the  compensation  and  the  mode  of 
its  liquidation  ;  the  injury  was  entire,  and  the 
remedy  must  be  entire.  Rogers  was  entitled  to 
seek  that  remedy,  and  no  one  else  can  claim  it; 
the  statute  cannot  receive  a  construction  which 
will  allow  a  repetition  of  claims,  for  it  would 
be  ruinous  to  the  party  to  whom  the  legislative 
grant  was  made.  Might  not  Rogers  have 
claimed  an  assessment  of  damages?  — and  had 
such  assessment  been  made,  would  it  not  have 
defeated  the  claim  of  his  grantee  and  the  heirs 
of  such  grantee?  Again!  if  the  whole  value 
of  the  land  was  the  proper  measure  of  damages, 
the  claim  necessarily  extends  back  to  1809, and 
then  Rogers  was  the  owner  ;  if  only  the  annual 
value  of  it  ought  to  have  been  given,  it  should 
have  been  limited  to  the  time  when  the  title  of 
the  father  of  the  applicants  accrued,  and  the 
benefit  accruing  to  the  land  from  the  improve- 
ments made  by  Baldwin  should  have  been  de- 
ducted from*the  injury.  Nor  were  the  appli- 
cants entitled  to  damages  in  consequence  of 
the  erection  of  the  new  dam,  for  no  damages 
were  specifically  proved  as  arising  from  that 
cause  ;  the  evidence  was  general,  applying  to 
the  whole  period  during  which  the  lands  were 
overflowed.  Besides,  having  omitted  to  make 
a  claim  for  more  than  6  years  after  the  accru- 
ing of  the  injury,  if  any,  arising  from  the  new 
dam,  the  applicants  are  barred  by  lapse  of 
time,  in  analogy  to  the  Statute  of  Limitations, 
from  making  such  claim.  The  remedy  given 
by  statute  being  substituted  for  the  action  at 
law,  the  parties  can  have  no  greater  rights  than 
thev  would  have  had  by  action  had  they  been 
permitted  to  resort  to  it,  6  Johns.  C..  387  ;  10 
Wh.,  152,  146  ;  7  Id.,  59, 119  ;  2  Saund.,  175,n. 
a  ;  6  Conn.,  615.  Here  also  the  injury  was 
entire,  and  the  remedy  must  be  entire  ;  and  the 
injury  having  accrued  more  than  6  years  pre- 
vious to  the  application  to  the  judges,  the  rem- 
edy is  gone . 

Mr.  C.  P.  Kirkland,  for  the  defendants  in 
error.  The  objection,  that  it  does  not  appear 
that  the  judges  were  disinterested,  cannot  be 
taken  here.  This  case  is  clearly  distinguish- 
able from  3  Johns.  C.,  107.  Here  the  parties 
had  notice  to  whom  the  application  would  be 
173*]  *made  for  the  assessment,  appeared  be- 
fore the  judges,  and  instead  of  objecting  to 
their  being  interested,  submitted  to  have  the 
hearing  proceed,  contested  the  claim  made  by 
the  applicants,  and  prayed  and  obtained  an 
adjournment ;  after  this  they  cannot  be  per- 
mitted to  object  that  it  does  not  appear  that 
the  judges  were  disinterested.  If  such  objec- 
tion existed,  it  should  have  been  made  on  the 
hearing  before  the  judges.  The  objection  urged 
before  the  judges,  that  the  pro  visions  of  the 
Act  of  1809  relative  to  the  assessment  of  dam- 
ages were  repealed  by  the  Act  of  1813,  is  un- 
founded ;  the  latter  Act  contains  no  repealing 
clause,  and  on  the  contrary,  the  Act  of  1809 
is  expressly  recognized  as  existing  and  in  force 
in  the  Act  of  1827,  continuing  the  Act  of  1809, 
and  in  an  Act  passed  in  1828  declaring  it  a  pub- 
lic law.  The  great  question  in  this  case  is 
whether  the  grantee  of  the  privileges  conferred 
by  the  Act  or  his  assigns  have  made  the  com- 
pensation for  damages  provided  by  that  Act. 
The  damage  caused  by  the  flowing  of  the  land 
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was  a  continuing  damage,  and  nothing  having 
been  claimed  or  paid  on  this  account  previous 
to  the  demand  set  up  by  the  defendants  in  er- 
ror, and  being  the  owners  of  the  land,  they 
had  a  perfect  claim  to  damages  and  a  right  to 
institute  the  proceedings  prescribed  by  the  Act 
of  1809.  In  4  Wend.,  667,  this  court  admit 
that  the  claim  of  these  parties  to  damages  is 
manifest,  but  that  instead  of  bringing  an  ac- 
tion, they  were  bound  to  resort  to  the  statute 
remedy.  The  claim  to  damages  is  in  no  way 
affected  by  the  delay  to  prosecute  either  of  the 
defendants,  or  of  those  under  whom  they  hold, 
nor  by  the  length  of  time  during  which  the 
plaintiffs  in  error  or  their  grantor  flowed  the 
land  ;  for  the  right  to  maintain  the  dam  and 
enjoy  the  privileges  conferred  by  the  Act  of 
1809  is  concurrent  with  the  liability  to  make 
compensation.  An  unqualified  grant  cannot 
be  presumed  where  the  grant  itself  is  before 
the  court.and  imposes  certain  obligations  upon 
the  grantee.  The  privileges  granted  being 
subject  to  the  terms  imposed,  such  terms  can 
be  discharged  only  by  performance.  There  is 
no  limitation  in  the  Act  as  to  the  person  to  make 
the  claim,  or  the  period  within  which  it  is  to 
be  prosecuted.  The  intent  of  the  Legislature 
is  manifest  that  compensation  shall  be  made 
for  damages  done,  and  the  fundamental  prin- 
ciple *that  private  property  shall  not  [*174 
be  taken  under  the  authority  of  an  Act  of  the 
Legislature  without  just  compensation,  out- 
weighs the  fanciful  theories  advanced  in  anal- 
ogy to  the  Statute  of  Limitations.  At  all  events, 
me  plaintiffs  in  error  are  answerable  for  the 
damages  caused  by  the  reconstruction  of  the 
dam,  which  took  place  after  they  became  the 
owners  of  the  land,  and  the  assessment  of  the 
judges  is  conclusive  as  to  the  amount  to  which 
the  applicants  for  damages  were  entitled. 

By  the  Court,  Savage,  Ch.  J.  The  first  ob- 
jection taken  by  the  plaintiffs  in  error  on  the 
argument  is,  that  it  does  not  affirmatively  ap- 
pear that  the  judges  who  made  the  assessment 
were  not  interested  in  the  lands.  The  statute 
says  that  application  may  be  made  to  three 
judges,  etc.,  not  interested  in  such  land.  It 
appears  from  the  return  that  notice  was  given 
to  the  plaintiffs  in  error  of  the  time  and  place 
of  the  meeting  of  the  judges,  for  the  purpose 
of  assessing  the  damages,  and  that  the  plaint- 
iffs attended  ;  that  they  asked  an  adjournment, 
which  was  granted,  and  that  they  afterwards  at- 
tended and  made  no  objection  on  the  ground  of 
the  interest  or  supposed  interest  of  the  judges. 
It  seems  to  me,  therefore,  that  if  there  had  ex- 
isted any  such  objection,  it  was  waived.  This 
case  is  distinguishable  from  that  of  Qffbert  v. 
Col.  Turnpike  Co.,  3  Johns.  Cas.,  107.  The  act 
of  the  judge  in  that  case  was  altogether  exparte; 
no  notice  was  required  nor  given  to  the  oppo- 
site party.  The  statute  under  which  the  pro- 
ceedings in  that  case  were  instituted,  enacted 
that  in  case  of  disagreement  between  the  Com- 
pany and  any  owners  of  lands  over  which  the 
roaa  might  pass,  the  Company  should  apply  to 
one  of  the  judges  of  the  C.  P.,  not  interested 
in  said  road,  who  should  appoint  Commission- 
ers to  assess  the  damages.  By  the  return  to 
the  ceriiorari,  it  appeared  that  the  Commis- 
sioners had  been  appointed  by  a  judge  of  the 
C.  P. ,  but  it  did  not  appear  that  he  was  not  in- 
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terested  in  the  road.  The  party  in  that  case 
had  no  notice  of  the  application  to  the  judge 
to  appoint  Commissioners ;  the  Company  pro- 
ceeded at  their  peril ;  they  were  bound  to  see 
that  the  statute  was  strictly  pursued,  and  that 
175*]  the  proceedings  on  their  face  *should 
show  a  strict  compliance  with  the  statute  ;  but 
had  it  appeared  in  that  case  that  the  party  to 
be  affected  had  appeared  before  the  judge,  and 
had  been  called  upon  to  show  cause  why  Com- 
missioners should  not  be  appointed,  and  this 
had  been  required  by  the  statute,  could  he  aft- 
erwards object  that  the  judge  was  not  quali- 
ified,  on  the  ground  of  interest  ?  Should  he 
not  have  made  his  objection  when  he  appeared? 
and  if  he  omitted  to  do  so,  did  he  not  waive 
it?  Is  not  his  silence  an  admission  that  the 
judge  was  qualified  according  to  the  statute? 
In  that  case  no  legal  notice  was  given  to  the 
party  whose  lands  were  taken,  and  he  did  not 
appear  at  all  ;  the  whole  proceeding  was  ex 
parte  ;  nothing  was  or  could  be  waived  in  such 
a  case  ;  yet.  in  that  case,  the  question  of  in- 
terest was  not  a  question  of  jurisdiction,  but 
of  regularity.  The  court  say  that  the  disagree- 
ment of  the  parties  and  consequent  application 
lay  at  the  foundation  of  the  proceedings  ;  that 
the  disinterestedness  of  the  judge  and  Commis- 
sioners was  necessary  to  an  impartial  decision. 
Consent  cannot  give  jurisdiction,  but  cures  ir 
regularity.  An  appearance  before  judges  of 
any  other  county  than  Onondaga  could  not 
give  them  jurisdiction,  but  cures  any  irregu- 
larity not  objected  to  at  the  time.  In  this  case 
the  parties  appeared  and  made  no  objection  ; 
this  was  an  admission  of  the  competency  of 
the  judges. 

2.  The  plaintiffs'  second  point  is,  that  there 
can  be  no  claim  for  damages  sustained  by  the 
dam  of  1809,  as  after  so  long  an  occupation  a 
grant  is  to  be  presumed.  The  case  of  Bealy  v. 
Shaw,  6  East,  208,  is  much  in  point.  The  de- 
fendants and  those  under  whom  they  claimed 
had  used  a  certain  portion  of  a  river  for  much 
more  than  20  years  when  the  plaintiff  built  a 
mill  on  the  same  stream  below  the  defendants. 
About  4  years  after  the  erection  of  the  plaint- 
iff's mill, the  defendants  drew  out  of  the  river 
by  a  sluice  a  much  larger  quantity  of  water, 
which  was  returned  to  the  stream  below  the 
plaintiff's  mill,  by  means  of  which  the  plaint- 
iff was  injured.  The  defendants  contended 
that,  having  had  the  free  use  of  the  river  for  a 
long  time.and  having  appropriated  as  much  as 
they  thought  proper,  it  was  not  competent  for 
the  plaintiff  to  abridge  their  right  by  erecting 
1 76*]  new  works.but  that  he  must  *take  the 
river  subject  to  the  defendants'  use  of  it.  The 
judge  decided  that  every  person  possessing 
lands  on  a  stream  of  water  was  entitled  to  the 
natural  flow  of  the  stream,  unless  there  exist- 
ed in  others  a  right  to  divert  a  part  of  it;  that 
every  such  exclusive  right  was  to  be  measured 
by  the  extent  of  its  enjoyment ;  that  if  more 
water  had  been  taken  from  the  river  after  the 
plaintiff  built  his  mill,  this  was  a  damage  to 
him  for  which  an  action  lay.  The  court,  upon 
a  motion  for  a  new  trial,  held  the  decision  at 
Niiri  Prius  to  be  correct.  Ld.  Ellenborough. 
in  giving  his  opinion, among  other  things.says: 
'  'I  take  Ft  that  20  years'  exclusive  enjoyment  of 
the  water  in  any  particular  manner  affords  a 
conclusive  presumption  of  right  in  the  party  so 
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enjoying  it,  derived  from  grant  or  Act  of  Par- 
liament; but  less  than  20  years'  enjoyment  may 
or  may  not  afford  such  a  presumption,  ac- 
cording as  it  is  attended  with  circumstances  to 
support  or  rebut  the  right. "  The  common  law 
has  limited  this  period^n  analogy  to  the  Stat- 
ute of  Limitations;  20  years'  occupation  of  an- 
other person's  land,  under  a  claim  of  right, 
gives  a  title — it  affords  a  presumption  of  a 
grant.  So  occupying  the  land  by  flowing  it 
with  water  for  20  years  affords  a  presump- 
tion of  a  grant  of  the  use  of  it  in  that  particu- 
lar manner, and  for  the  damage  sustained  there- 
after no  action  lies.  The  law  was  so  recognized 
in  Conn.,  in  Sherwood  v.  Burr,  4  Day,  244.  In 
that  case  the  plaintiff  had  a  fulling-mill  on  the 
same  stream  upon  which  the  defendant  lower 
down  had  a  corn-mill.  The  plaintiff's  mill  had 
had  been  erected  more  than  40  years,  and  the 
defendant's  more  than  80  years.  Within  10 
years  the  defendant  had  raised  his  dam  one 
foot  higher  than  it  had  been,  by  which  the  wa- 
ter was  thrown  back  upon  the  plaintiff's  wheel 
and  it  became  useless.  The  plaintiff  was  held 
entitled  to  recover  ;  for  though  the  defendant 
in  that  case  would  have  had  a  right  to  raise  his 
dam  in  the  first  instance  to  its  present  height, 
yet,  having  raised  it  only  to  a  certain  height, 
and  permitted  another  to  acquire  rights  by  oc- 
cupation for  more  than  15  years,  which  in  that 
State  is  the  limitation  by  which  title  is  acquired 
by  adverse  possession,  his  original  right  was 
lost  by  nonuser.  So  in  the  case  of  Stiles  v. 
Hooker,  1  Cow.,  266,  it  was  held  that  where  the 
defendants  had  used  the  water  at  a  certain 
*height  for  20  years,  a  grant  would  be  [*  1 7  7 
presumed  to  that  extent  ;  but  where  the  water 
was  raised  higher,so  as  to  injure  the  plaintiff's 
mill  above  on  the  same  stream,  the  defendants 
were  liable  for  the  injury  arising  from  the  in- 
creased height  of  the  water.  This  principle, 
applied  to  this  case,  is  a  complete  justification 
to  the  plaintiffs  in  error  as  to  any  damage  aris- 
ing from  the  flow  of  water  occasioned  by  the 
dam  of  1809.  Twenty  years  having  expired 
since  the  erection  of  that  dam,  a  grant  will  be 
presumed  of  a  right  to  continue  the  dam  at 
the  height  of  the  original  dam, and  to  raise  the 
the  water  as  high  as  it  stood  for  20  years.  But 
as  to  the  increased  quantity  of  land  covered 
with  water  by  the  dam  of  1820,  the  owners  of 
the  dam  have  no  justification.  The  Act  of  1809 
authorized  the  erection  of  the  dam,  but  pro- 
vided a  mode  of  ascertaining  the  damages 
which  individuals  might  sustain.  Though  the 
defendants  in  error  have  by  delay  lost  the  right 
to  damages  arising  from  the  dam  of  1809,if  the 
dam  of  1820  raises  the  water  higher,  and  flows 
more  land,  the  provisions  of  the  Act  of  1809 
apply  to  ascertain  the  damages  by  the  second 
dam,  until  20  years  shall  have  expired  after  the 
erection  of  the  second  dam. 

The  rule  of  damages  adopted  by  the  judges 
seems  to  have  been  the  value  of  the  land;  that 
is  wrong.  The  rule  for  this  case  would  be  the 
use  of  the  land  covered  by  the  increased  height 
of  the  water  above  the  dam  of  1809  for  6  y%ars. 
Had  it  been  a  case  in  which  an  action  could 
have  been  brought,  the  plaintiff  could  not  re- 
cover for  more  Ihan  6  years,  because  it  was 
his  own  fault  that  an  action  had  not  been  soon- 
er brought.  In  analogy  tc  the  statute,  the  de- 
fendants in  error  cannot  appraise  damages  for 
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a  longer  period.  The  defendants  in  error 
founded  their  claim  for  damages  forever,  as  it 
is  expressed,  on  the  assumption  that  the  dam 
was  to  continue  forever.  The  grant  was  in  the 
first  place  for  20  years;  the  second  for  21  years 
more  ;  but  that  is  not  the  criterion  by  which 
to  ascertain  the  damages  for  flowing  land.  The 
value,  deducting  the  benefit,  would  have  been 
the  rule  of  assessment  for  any  land  taken  for 
the  erection  of  the  dam  under  the  Act  of  1809; 
but  not  as  to  flowing.  It  may  be,  that  when 
178*]  the  plaintiffs  *in  error  see  the  amount 
of  damages  assessed,  they  may  prefer  to  take 
down  their  dam,  and  then  the  defendants  will 
have  the  use  of  their  land  ;  of  course  they 
should  not  have  damages  for  being  deprived  of 
that  use. 

There  is  no  foundation  for  the  point  made  be- 
fore the  judges  that  the  2d  section  of  the  Act 
of  1809  was  repealed  by  the  Act  of  1823.  The 
latter  Act  declared  certain  waters  highways, 
but  specifiedjthe  rights  which  certain  individ- 
uals had  to  encroach  upon  the  rights  of  the 
public  in  passing  upon  those  highways.  This 
Act  contains  no  repeal  of  the  previous  Acts, 
and  was  not  intended  to  affect  the  rights  of  in- 
dividuals, any  further  than  the  rights  of  the 
public  were  concerned. 

3.  If  I  am  right  in  the  preceding  views.it  is 
not  important  to  consider  the  third  point  made 
by  the  plaintiffs  in  error,  that  Rogers  had  a 
mere  right  of  action  which  could  not  be  as- 
signed with  the  conveyance  of  the  land  ;  no 
right  of  action, strictly  speaking, existed.  This 
was  the  case  of  a  public  improvement ;  the 
damages  were  to  be  ascertained  in  the  manner 
pointed  out  by  the  statute,  and  not  by  action, 
as  has  been  decided  between  these  parties.    4 
Wend.,  667.  lam  inclined  to  the  opinion. how- 
ever, that  in  making  assessment  the  judges 
should  consider  the  damages  analogous  to  a 
right  of  action,  and  not  assignable. 

4.  The  plaintiffs  in  error  insist  that  the  de- 
fendants are  not  entitled  to  damages  in  conse- 
quence of  the  dam  of  1820  :    1.  Because  none 
were  specifically  proved  as  arising  from  that 
cause  ;  and  2.  Because,  by  analogy  to  the  stat- 
ute, they  are  barred  by  delaying  to  apply  with- 
in 6  years  after  the  building  of  the  dam.     On 
the  first  ground  the  assessment  must  be  set 
aside  ;  the  judges  have  not  confined  their  as- 
sessment to  the  damages  arising  from  the  dam 
of  1820,  but  have  embraced  the  whole  period 
during  which  the  lands  have  been  overflowed. 
The  second  proposition  under  the  fourth  point 
cannot  be  sustained  ;  the  cause  of  action  is  a 
continuing  one  ;  the  damage  was  not  all  done 
by  the  erection  of  the  dam,  but  is  done  daily 
by  the  continuation  of  the  dam  ;  so  that  the 
defendants  in  error  are  entitled  to  recover  all 
the  damages  sustained  within  6  years  previous 
to  their  application,  and  in  that  respect  the 
proceeding  is  analogous  to  the  action  for  mesne 
profits,  or  for  use  and  occupation. 

179*]  *The  defendants  in  error  contend 
that  thr  assessment  of  the  judges  is  conclusive 
as  to  the  amount  of  damages.  It  would  be  so, 
undoubtedly,  had  the  assessment  been  made 
iipon  correct  principles.  It  is  not  in  the  power 
of  this  court  to  review  the  assessment  as  to  its 
amount,  and  increase  or  diminish  the  amount; 
that  is  a  subject  not  under  our  control.  Upon 
cerliorari  we  can  only  look  into  the  correctness 
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of  the  proceedings  of  the  judges  as  they  ap- 
pear upon  the  record  ;  the  evidence  before 
them  as  to  the  amount  of  damages,  constitutes 
no  part  of  the  record.  But  we  have  a  right, 
and  it  is  pur  duty  to  inquire  into  the  principles 
upon  which  the  judges  assessed  the  damages, 
and  if  they  were  erroneous,  the  whole  assess- 
ment must  be  set  aside.  I  apprehend  we  have 
no  power  even  to  send  the  proceedings  back 
to  the  judges,  but  that  new  proceedings  must 
be  instituted,  if  the  defendants  in  error  wish 
to  pursue  the  remedy  which  they  have  accord- 
ing to  the  preceding  principles.  The  judges 
having  heard  the  case  and  given  their  certifi- 
cate, are  funetus  offlcii,  and  can  no  more  enter- 
tain jurisdiction  of  the  matter  again,  without 
new  proceedings,  than  a  justice  can  try  a  cause 
again,  after  reversal  of  his  judgment,  until  a 
new  suit  is  brought,  where  such  suit  is  con- 
sistent with  the  decision  reversing  his  previous 
judgment. 

The  proceedings  of  the  judges  must  be  reversed. 

Objection— Wlien  deemed  to  have  been  waived.  Cit- 
ed In— 21  Wend.,  308 :  1  N.  Y.,  93  ;  72  N.  Y.,  16 :  22 
Barb.,  659 ;  36  Barb..  396 ;  60  Barb.,  2»Z ;  6  How.  Pr., 
105 ;  3  Abb.  N.  S.,  450. 

Certiorari—  WTiat  court  may  review  under.  Ques- 
tioned-^ Hill,  15,  28.  Cited  in-36  N.  Y.,  219  :  39  N. 
Y..  509 ;  1  Trans.  Abb.,  20 ;  1  T.  &  C.,  605. 

Damages— Action  for.  Cited  in— 3  Denio,  313 ;  39 
Barb.,  3i2. 

Grant — When  presumed— Adverse  possession.  Cit- 
ed in- 12  N.  Y..  391 ;  46  N.  Y..  625. 

Prescriptive  right— Effect of  enlargement  of  within 
twenty  years.  Cited  in— 74  N.  Y.,  347 ;  9  Hun.  354. 

Reversal  in  toto— Commencement  of  proceedings  de 
novo.  Cited  in— 49  Barb.,  144 ;  34  How.  Pr.,  IflO. 

Continuing  causes  of  action.    Cited  in— 55  Wis.,562. 
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Covenant  ofWarranty  Runs  with  the  Land — As- 
signee not  Affected  by  Equities — Conveyance 
with  Covenants  of  Land  Subject  to  Mortgage — 
Agreement  that  Covenants  did  not  Extend  to 
Mortgage,  Inadmissible  in  Action  by  Assignee 
of  Covenantee  on  Covenants — Parol  Evidence — 
Parties —  Constructive  and  Actual  Notice  to 
Assignee. 

A  covenant  of  warranty  runs  with  the  land  and 
inures  to  the  benefit  of  the  assignee  of  the  covenant- 
ee,  who  may  bring  an  action  for  the  breach  of  it  in 
his  own  name,  against  the  original  covenantor. 

An  assignee  of  such  a  covenant  is  not  affected  by 
any  equities  existing  between  the  original  parties  : 
thus,  where  premises  were  conveyed  subject  to  a 
mortgage,  and  it  was  agreed  at  the  time  of  the  con- 
veyance that  the  grantee  should  assume  the  pay- 
ment of  the  mortgage  and  pay  to  the  grantor  only 
the  difference  between  the  amount  thereof  and  the 
sum  agreed  on  as  the  consideration  of  the  convey- 
ance, and  that  the  covenants  of  warranty  and  for 
quiet  enjoyment  should  not  be  considered  to  extend 
to  the  mortgage,  it  was  held,  that  such  agreement 
could  not  be  set  up  in  bar  to  an  action  brought  by 
the  assignee  of  the  covenantee  who  was  evicted  un- 
der the  mortgage. 

Such  defense  would  not  have  been  good,  it  seems, 
even  In  an  action  by  the  grantee,  as  it  would  be  at- 
tempting to  show  by  parol  that  the  real  contract 
was  different  from  that  expressed  in  the  deed,  and 
as  a  covenant  under  seal  before  breach  cannot  be 
discharged  by  a  parol  agreement.  To  entitle  the 
party  to  such  a  defense,  he  must  show  fraud,  and 
even  then,  it  is  questionable  whether  he  can  avail 
himself  of  it  at  law. 

Constructive  notice  of  the  existence  of  an  incum- 
brance  derived  from  the  registry  of  a  morurnge.does 
not  affect  the  right  of  the  assignee  to  recover,  and 
it  seems  that  actual  notice  would  not  vary  the  case. 

Citations-14  Johns.,  89  ;  5  Cow.,  137 :  Co.  Litt..  384 
b ;  385 o;  4  Crul.  Dig.,  452,  453;  Cro.  Eliz.,  503;  Shep. 
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Touch.,  198,  tit.  Warranty:  2  Mass.,  460;  1  Com.  N. 
S.,  244;  1  Taunt.,  427;  2Wils.,86;  6  Co.,  43;  Cro.Jac., 
99 ;  Lutw..  108,  358  :  Cro.  Car.,  503. 

A  CTION  on  covenants  of  warranty  and  quiet 
-Q-  enjoyment.  The  plaintiff  declared  on  the 
breach  of  the  covenants  of  warranty  and  for 
quiet  enjoyment  contained  in  a  deed  of  a  house 
and  lot  situate  in  the  City  of  N.  Y.,  executed 
by  the  defendant  to  one  C.  D.  Sandford,  bear- 
ing date  Feb.  1,  1824,  which  premises  were 
subsequently,  to  wit :  Feb.  2,  1827,  conveyed 
by  Sandford  to  the  plaintiff.  The  considera- 
tion expressed  in  the  deed  from  the  defendant 
to  Sandford  was  $2,500.  The  plaintiff  averred 
that  by  virtue  of  the  deed  from  Sandford  to 
him,  he  entered  into  possession  of  the  premises, 
and  so  continued  until  Feb.  7,  1831,  when  one 
G.  Rapelye,  having  a  lawful  right  and  title  to 
the  premises  (not  derived  either  from  the  de- 
fendant Sandford  or  the  plaintiff),  lawfully  en- 
tered into  the  same  in  and  upon  the  possession  of 
the  plaintiff, against  his  will,  by  due  and  lawful 
authority,  and  expelled  the  plaintiff  from  the 
possession  and  occupation  of  the  premises,  and 
181  *]from  thence  hitherto  hath  lawfully  *kept 
him  out;  by  reason, etc.  To  this  declaration  the 
defendant  pleaded  several  special  pleas.the  sub- 
stance of  which  is,  that  Rapelye  entered  as  the 
purchaser  at  a  mortgage  sale  of  the  premises 
under  and  by  virtue  of  a  mortgage  executed  by 
one  Wenman  to  one  Dederer,  bearing  date  in 
1813,  to  secure  the  payment  of  $2,000,  with  in- 
terest, which  mortgage  came  to  Rapelye  by 
sundry  mesne  assignments,  and  he  foreclosed 
the  same  in  chancery  ;  in  which  court  a  decre- 
tal order  of  sale  was  obtained,  under  which  the 
premises  were  sold  in  Jan.,  1831.  That  prior 
to  and  at  the  time  of  the  execution  and  deliv- 
ery olf  the  deed  from  the  defendant  to  Sandford, 
to  wit:  on,  etc.,  at,  etc.,  Sandford  was  in- 
formed by  the  defendant  that  the  above  mort- 
gage was  in  full  force  and  effect,  and  that  the 
principal  sum  of  $2,000,  together  with  some 
arrears  of  interest  was  then  due  thereupon  ; 
and  that  it  was  then  and  there,  before  and  at 
the  same  time,  and  concurrently  with  the  exe- 
cution and  delivery  and  acceptance  of  the  deed, 
agreed  by  and  between  Sandford  and  the  de- 
fendant that  the  principal  and  interest  moneys 
then  clue  upon  the  mortgage  should  be  paid  by 
Sandford  as  and  for  part  of  the  consideration 
money  to  be  paid  by  him  upon  the  conveyance 
of  the  said  premises,  and  that  the  balance  only 
of  that  consideration  money  should  be  paid  by 
him  to  the  defendant ;  and  that  it  was  then  and 
there  further  agreed  by  and  between  Sandford 
and  the  defendant  that  the  covenants  of  war- 
ranty and  for  quiet  enjoyment  should  not  be 
considered  to  extend  to  the  mortgage,  and  that 
no  claim  to  be  made  by  any  person  under  the 
mortgage  should  in  any  manner  or  wise  be 
deemed  or  taken  to  be  a  breach  of  the  said  cov- 
enants. And  further,  that  the  mortgage  from 
Wenmau  to  Dederer  was  duly  registered  ac- 
cording to  law  in  the  office  of  the  register  of 
the  City  and  County  of  N.  Y.  at  the  time  of 
the  execution  of  the  mortgage,  and  that  the 
same  continued  duly  registered  at  the  time  of 
the  execution  and  delivery  of  the  deed  from 
Sandford  to  the  plaintiff  in  this  cause,  and  that 
the  said  registry  then  was  in  full  force  and  ef- 
fect without  any  minute  of  the  discharge  of 
the  mortgage  being  made  in  the  book  in  which 
*•_>_> 


the  mortgage  was  registered;  that  the  plaintiff 
thereby  became  and  was,  prior  to  and  at  the 
time  of  the  execution  and  delivery  of  the  deed 
*to  him,  fully  informed  and  had  due  [*182 
notice  of  the  existence  of  the  said  mortgage, 
and  that  the  same  was  a  valid  incumbrance 
upon  the  premises  at  the  time  of  the  execution 
and  delivery  of  the  deed  from  Sandford  to  him, 
to  wit :  Feb.  2, 1827,  at,  etc.,  and  this,  etc.  To 
the  special  pleas  the  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer. 

Mr.  S.  Sherwood,  for  the  plaintiff.  The 
covenants  of  warranty  and  quiet  enjoyment  are 
covenants  running  with  the  land,  and  inure  to 
the  benefit  of  a  subsequent  grantee  or  assignee 
affected  by  the  breach.  4  Crui.  Dig.,  309,  454, 
title  32,  Deed,  ch.  25,  sec.  29  ;  1  Inst.,  384  a; 
5  Cow.,  453.  Being  covenants  real,  they  pass 
to  the  assignee  like  the  legal  title  to  the  land, 
unaffected  by  the  equities,  if  any,  of  the  orig- 
inal parties,  even  with  notice  of  such  equities 
at  the  time  of  the  assignment ;  tfce  defendant 
is  therefore  concluded  by  his  covenant  from 
alleging  them  in  bar.  Booth  v.  Starr,  1  Conn. 
N.  S.,  244  ;  1  Str.,  512  ;  Moore,  420  ;  Noy,79; 

1  Show.,  59.     The  agreements  set  up  in  the 
pleas  do  not  amount  to  a  bar  of  the  plaintiff's 
action,  because  no  agreement  short  of  a  release 
or  defeasance  can  annul  before  breach.     Kay 
v.  Waghorne,  1  Taunt.,  427;  2  Wils.,  86;  Blake's 
case,  6  Co.,  43  ;  Cro.  Jac.,  99  ;  1  Lutw.,  358  ; 

2  Roll,  96.  No  agreement  between  the  original 
grantor  and  grantee  could  affect  the  validity  of 
the  covenants  in  the  hands  of  the  assignee  with- 
out actual  or  constructive  notice  of  the  agree- 
ment at  the  time  of  the  assignment.     To  allow 
a  secret  agreement  in  opposition  to  the  plain 
import  of  an  assignable  covenant  to  control 
and  annul  it,  in  the  hands  of  a  bona  fide  as- 
signee, would  be  permitting  a  fraud  upon  such 
assignee,  which  the  law  will  not  tolerate.    Be- 
sides, the  facts  set  up  in  the  plea  rest  in  parol, 
and  cannot  be  received  to  contradict  or  vary 
the  effect  of  written  covenants. 

Mr.  H.  Bleecker,  for  the  defendant.  The 
assignee  of  the  grantee  has  no  right  of  action 
against  the  grantor,  other  than  such  as  the 
grantee  had,  Cro.  Car.,  503,  who,  having  taken 
the  property  with  full  knowledge  of  the  exist- 
ing incumbrance,  *took  it  subject  to  [*183 
the  incumbrance,  and  could  not  have  called 
upon  the  grantor  under  the  covenants  of  war- 
ranty and  quiet  enjoyment  to  indemnify  him 
on  account  thereof.  Co.  Litt.,  304  a,  note,S32. 
In  relation  to  the  sale  of  personal  property,  the 
rule  is  well  settled  that  a  written  warranty  does 
not  extend  to  visible  or  declared  defects,  2  Cai. , 
202,  and  no  reason  is  perceived  why  the  same 
principle  should  not  apply  in  respect  to  real 
property.  The  defendant  is  not  precluded  by 
the  specification  in  the  deed,  that  the  property 
was  conveyed  for  and  in  consideration  of  the 
sum  of  $2,500  to  him  in  hand  paid  by  the 
grantee,  from  showing  the  true  consideration 
of  the  conveyance,  if  it  be  true  that  the  only 
sum  agreed  to  be  paid  to  the  defendant  by  Sand- 
ford  was  the  difference  between  the  amount  due 
on  the  mortgage  and  the  sum  of  $2,500,  and 
that  Sandford  assumed  upon  himself  the  pay- 
ment of  the  mortgage.  In  Shephard  v.  Little, 
14  Johns.,  210,  it  was  held,  that  notwithstand- 
ing the  acknowledgment  of  the  receipt  of  the 
consideration  money  expressed  in  a  deed,  it  was 
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competent  for  the  party  executing  it  to  show 
that  the  consideration  was  not  in  fact  paid. 
The  same  principle  is  recognized  in  Bowen  v. 
Bell,  20  Johns.,  338.  The  pleas,  therefore.are 
good  as  limiting  the  amount  of  the  plaintiff's 
claim  to  the  difference  between  $2,500  and  the 
amount  of  the  mortgage.  They  are  good  also 
as  showing  a  purchase  by  the  plaintiff,  with 
notice  of  the  existing  incumbrance  ;  the  regis- 
try of  the  mortgage  is  averred  in  the  plea,  and 
admitted  by  the  demurrer.  Taking  the  con- 
veyance, therefore,  with  knowledge  of  the 
mortgage,  the  subsequent  eviction  is  to  be  at- 
tributed to  the  defendant's  own  default. 

By  the  Court,  Sutherland,  J.  The  doc- 
trine that  a  covenant  of  warranty  runs  with  the 
land  and  inures  to  the  benefit  of  the  assignee 
of  the  covenantee,  who  may  bring  an  action 
for  th'e  breach  of  it  in  his  own  name  against 
the  original  covenantor,  is  not  questioned  or 
denied.  The^only  doubt  upon  this  point  which 
was  ever  entertained  in  this  court  was,  wheth- 
er, when  a  covenantee  conveys  with  warranty, 
his  grantee,  upon  eviction,  could  sue  the  orig- 
inal warrantor,  or  whether  his  remedy  was 
184*]  confined  to  his  immediate  covenant  *of 
indemnity.  The  latter  opinion  was  expressed 
in  Kane  v.  Sanger,  14  Johns.,  89;  butthe  whole 
subject  was  fully  reviewed  and  considered  in 
Withy  v.  Mumford,5  Cow.,  137. where  the  broad 
doctrine  that  the  assignee  may  maintain  an  ac- 
tion against  the  original  covenantor,  whether 
the  immediate  conveyance  to  him  was  with  or 
without  warranty,  was,  upon  a  consideration 
and  review  of  all  the  cases,  fully  established. 
Coke  Litt.,  384  b,  385  a;  4Crui.  Dig.,  452.  453; 
Cro.Eliz .,  503;  Shep.  Touch.,  198,  tit. Warran- 
ty; 2  Mass.,  460;  Booth,  v.  Starr,  1  Comm.  N. 
S.,  244. 

If  the  covenant  passes  to  the  assignee  with 
the  land,  it  cannot  be  affected  by  the  equities 
existing  between  the  original  parties  any  more 
than  the  legal  title  to  the  land  itself.  A  cove- 
nant under  seal  cannot  be  discharged  by  a  pa- 
rol  agreement  before  breach, .ffayv.  Waghorne, 
1  Taunt.,  427.  The  discharge  must  be  by 
matter  of  as  high  a  nature  as  that  which  cre- 
ates the  debt  or  duty,  Preston  v.  Christmas,  2 
Wils,,  86.  This  is  universally  true  where  the 
action  is  founded  upon,  or  grows  exclusively 
out  of  the  deed  or  covenant.  Blake's  case,  6 
Co.,  43;  Alden  v.  Blague,  Cro.  Jac.,  99.  In  cov- 
enant, therefore,  award  with  satisfaction  be- 
fore breach  is  bad,  because  the  plea  goes  to  the 
covenant  itself;  though  after  breach  it  may  be 
good,  for  then  it  goes  only  in  discharge  of  the 
damages,  and  not  of  the  deed.  Snow  v.  Frank- 
ley n,  Lutw.,  108,  in  my  ed.  of  1708,  cited  in 
others  as  1  Lutw.,  358. 

The  principle  that  a  written  contract  or  in- 
strument cannot  be  essentially  varied  by  parol, 
seems  also  to  be  applicable  to  this  case,  and  to 
exclude  the  defense.  The  covenant  in  the  de- 
fendant's deed,  it  is  conceded,  embraces  in  its 
terms  the  mortgage,  under  and  by  virtue  of 
which  the  plaintiff  has  been  evicted.  The  de- 
fense is  either  that  at  the  time  of  executing  and 
delivering  the  deed,  it  was  understood  and 
agreed  between  the  parties  that  the  covenants 
should  not  extend  to  that  mortgage,  or  that 
after  the  deed  was  executed  and  delivered,  the 
; grantee  agreed  that  it  should  not  embrace  the 
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mortgage,  and  quoad  hoc  discharged  the  cove- 
nant. In  the  first  point  of  view,  the  objection 
to  the  defense  is,  that  in  attempting  to  show 
that  the  real  contract  between  the  parties  was 
different  from  that  expressed  in  the  deed, which 
upon  well  settled  principles  *cannot  be  [*  1 85 
done;  and  in  the  second  point  of  view,  the  ob- 
jection is  equally  fatal,  as  has  already  been 
shown,  that  a  covenant  before  breach  cannot 
be  discharged  by  parol.  This  view  of  the  case 
would  seem  to  show  that  if  the  action  had  been 
brought  by  and  for  the  benefit  of  the  grantee 
himself  instead  of  his  assignee,  the  defense 
could  not  be  sustained  at  law;  though  there  are 
some  peculiarities. in  the  case  to  which  I  have 
not  particularly  adverted,  which  as  between 
the  original  parties,  might  affect  or  vary  its 
|  character.  Butler's  note,  332,  to  Co.  Litt.,  384. 
Even  a  formal  technical  release  from  the  cove- 
nant by  the  covenantee  after  the  assignment, 
and  a  breach  in  the  hand  of  the  assignee,  would 
not  discharge  it.  Middlemore  v.  Goodate,  Cro. 
Car.,  503.  The  case  must  be  brought  within 
the  principle  of  fraud,  and  the  assignee  must 
be  affected  with  it.  before  a  defense  of  the  nat- 
ure of  this  can  be  available,  and  perhaps  even 
then  it  is  not  available  at  law.  In  the  language 
of  one  of  the  plaintiff's  points,  to  allow  a  se- 
cret agreement  in  opposition  to  the  plain  im- 
port of  a  covenant  running  with  the  land,  to 
control  and  annul  it  in  the  hands  of  a  bonafide 
assignee,  would  be  a  fraud  upon  such  assignee 
which  the  law  will  not  tolerate.  The  pleas  do 
not  charge  the  plaintiff  with  any  notice  what- 
ever of  the  secret  agreement  between  the  de- 
fendant and  Sandford,  nor  with  any  actual  no- 
tice of  the  existence  of  this  incumbrance  at  the 
time  of  his  purchase;  though,  if  such  actual 
knowledge  had  existed,  I  do  not  perceive  that 
it  can  vary  or  effect  the  case. 
Judgment  for  plaintiff  on  the  demurrers. 

Covenant  under  seal— Cannot  be  varied  by  parol. 

Distinguished— 2  Edw.,  454. 

Cited  in— 13  Wend.,  73  :  21  Wend.,  632 ;  1  N.  Y.,  574 ; 


6  N.  Y.,  295 :  28  N.  Y.,  151 :  2  Abb.  App.  Dec.,  213 ;  12 
Barb.,  396 ;  20  Barb.,  492 ;  1  Sandf .,  627  ;  3  Rob.,  16. 

Covenant— Runs  with  land.    Cited  in— 4  Hill,  648 ;  3 
Denio,  295 ;  30  Hun,  136 ;  91  111.,  Us*. 
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BUNNELL  ET  AL. 

Banking  Corporation  held  Liable  for  Village 
Taxes  —  Such  Corporation  an  Inhabitant  — 
Construction  of  Statute  —  Remedy  of  Bank 
where  Assessment  is  too  High. 

A  banking  corporation,  located  In  a  village  au- 
thorized by  law  to  raise  money  by  tax  for  certain 
purposes,  Is  liable  to  pay  its  proportion  of  the  vil- 
lage taxes,  and  its  real  and  personal  estate  is  accord- 
ingly subject  to  taxation. 

Where  such  village  taxes  are  directed  to  be  as- 
sessed  upon  the  freeholders  and  inhabitants  of  the 
village  according1  to  law.  a  moneyed  or  stock  cor- 
poration having  its  banking  house  or  office  for  the 
transaction  of  business  within  the  bounds  of  such 
village,  is  an  inhabitant  within  the  meaning  of  the 
Act  :  and  a  conformity  in  the  assessment  to  the  gen- 
eral law  on  the  subject  of  the  assessment  and  collec- 
tion of  taxes,  as  it  exists  at  the  time  of  the  assess- 
ment, Is  a  compliance  with  the  direction  that  it  be 
made  according  to  law  ;  although  the  general  law, 
as  it  exists  at  the  time  of  the  assessment,  declares 
property  subject  to  taxation,  which  according  to 
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universal  usage  was  not  deemed  subject  to  tax  un- 
derlie general  law  as  it  existed  at  the  time  when 
the  Act  was  passed  authorizing  the  assessment. 

Where  a  party  justifies  the  taking  of  property  to 
satisfy  a  village  tax  imposed  upon  a  bank,  it  is  no  ob- 
jection to  the  defense  that  the  personal  property  of 
the  Bank  was  assessed  at  double  its  value :  the  rem- 
edy of  the  Bank  was  to  have  applied  to  the  assess- 
ors for  a  reduction  of  the  assessment. 

Citations— Laws  of  1815,  266,  sec.  3 ;  2  R.  S.,  509 ; 
Laws  of  1823, 395,  sec.  14 ;  22  Hen.  VIII.,  ch.  5 ;  2  Inst., 
703:  1  Burns,  Just.,  278 ;  Cowp..  79,  84 ;  43  Eliz.  Ch..  2 ; 
2  Bullst.,  354 ;  3  Burns,  J.,  614,  624,  631,  640 ;  15  Johns., 
382 :  1  R.  S.,  387,  388,  414. 

rPAXATION  of  banks.  The  plaintiffs  de- 
JL  clared  against  the  defendants  in  trespass  de 
bonis  asportatis  for  taking  coin  to  the  amount 
of  $127.20.  The  defendants  by  plea  justified 
the  taking  as  the  proportion  of  a  village  tax  as- 
sessed upon  the  plaintiffs.  They  averred,  that 
under  the  Act  Incorporating  the  Village  of 
Canandaigua,  passed  Apr.  18,  1815,  and  the 
Act  amending  the  same,  a  tax  of  $300  was  vot- 
ed on  the  first  Tuesday  of  June,  1830,  and  di- 
rected to  be  assessed  for  the  public  use  of  the 
village;  that  the  plaintiffs  were  on  that  day, 
and  during  the'year  1830  continued  to  be  a  body 
corporate  and  politic,  and  were  freeholders, 
and  transacted  their  corporate  business  within 
the  village,  and  maintained  their  office  there 
for  banking  purposes,  and  during  the  year 
owned  and  possessed  real  and  personal  estate 
in  the  village  liable  to  taxation;  that  they  had 
a  capital  stock  actually  paid  in,  amounting  to 
$500,000.  of  which  $250,000  had  been,  and 
was  at  the  time  aforesaid  transferred  to  their 
office  of  discount  and  deposit  in  the  village  of 
Utica,  where  the  same  was  actually  employed 
in  the  business  of  banking;  that  the  assessors 
of  the  village  proceeded  to  assess  all  the  real 
187*]  and  personal  estate  liable  to  *taxation 
to  raise  the  money  so  voted  etc.,  and  did, 
among  other  assessments  for  the  purpose  afore- 
said, assess  the  property  of  the  plaintiffs,  to 
wit:  their  real  estate,  at"$l  1,500,  and  their  per- 
sonal property  at  $456,220;  and  having  made 
an  assessment  roll,  and  in  other  respects  com- 
plied with  the  requirements  of  the  statute,  sub- 
sequently set  down  the  sums  to  be  paid  as  a 
tax  upon  the  sums  set  down  as  a  valuation  of 
the  real  and  personal  estate  liable  to  taxation, 
for  the  purpose  of  raising  the  said  sum  of  $300, 
ratably  and  proportionally  to  the  amount  of 
such  valuations,  and  did  set  down  the  sum  of 
$127.20,  as  the  ratable  and  proportionable 
amount  to  be  paid  by  the  plaintiffs  of  the  tax 
voted  as  aforesaid.  That  thereupon  the  de- 
fendants, as  trustees  of  the  village,  issued  their 
warrant  and  annexed  the  same  to  the  assess- 
ment roll,  commanding  the  collector  of  the  vil- 
lage to  collect  the  said  tax,  and  delivered  the 
same  to  him;  that  the  collector  demanded  of 
the  cashier  of  the  plaintiffs  at  their  banking 
house  payment  of  the  sum  of  $127.20  for  the 
tax  aforesaid,  who  offered  to  pay  the  portion 
of  it  assessed  upon  the  real  estate  of  the  plaint- 
iffs, but  refused  to  pay  the  portion  assessed 
upon  their  personal  property;  whereupon  the 
collector  seized  and  took  of  the  property  of  the 
plaintiffs  sufficient  money  in  pieces  of  silver 
and  copper  coins  to  pay  the  tax,  and  carried 
the  same  away,  which  is  the  same  trespass,, 
etc.,  and  this,  etc.,  wherefore,  etc.  To  this  plea 
the  plaintiffs  demurred,  and  the  defendants 
joined  in  demurrer. 
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Mr.  B.  F.  Butler,  for  the  plaintiffs.  The 
Act  of  1815,  incorporating  the  Village  of  Can- 
andaigua, does  not  confer  the  power  of  taxing 
the  personal  property  or  capital  of  the  plaint- 
iffs. Statutes  imposing  taxes  or  burdens  must 
be  strictly  construed,  and  the  subjects  liable  to 
taxation  must  clearly  appear,  Dwar.  Stat.,749; 
and  this  rule  applies  with  peculiar  force  in  this 
case,  it  having  been  settled  by  repeated  decis- 
ions, and  confirmed  by  legislative  enactment, 
that  a  corporation  cannot  exercise  any  powers 
except  such  as  shall  be  necessary  to  the  execu- 
tion of  the  powers  expressly  granted,  1  R.  S., 
600,  sec.  3.  The  only  authority  for  the  impo- 
sition of  this  tax  is  to  be  found  in  the  3d  sec- 
tion of  the  Act  Incorporating  the  Village.  Laws 
of  *1815,  p.  266,  which  provides  that  [*188 
the  money  to  be  raised  as  a  tax  shall  be  assessed 
upon  the  freeholders  and  inhabitants  of  the 
village,  according  to  law.  A  corporation-is  not 
a  freeholder  or  inhabitant.  The  Ontario  Bank 
was  limited  in  its  duration  to  2g  years,  and 
could  not  be  a  freeholder;  and  that  a  corpora- 
tion cannot  be  an  inhabitant ;  i.  e.,  a  resident, 
is  manifest.  Vide  2  Gall.,  105;  3  Conn.,  15,24- 
26.  The  words  "freeholders"  and  "inhabitants" 
do  not  include  corporations,  and  it  is  evident 
from  the  context  of  the  Act  that  "natural  per- 
sons "  only  were  intended  ;  thus,  the  freehold- 
ers and  inhabitants  are  to  meet  and  elect  offi- 
cers, and  no  tax  is  to  be  imposed  without  the 
consent  and  approbation  of  a  major  part  of 
them,  showing  that  the  parties  subject  to  the 
tax  are  to  have  a  voice  in  determining  its  pro- 
priety, which  a  corporation  cannot  have.  Thus, 
by  looking  at  the  whole  statute,  its  intent  is  as- 
certained. Bac.  Abr.,  tit.  Statute,  I,  2.  The 
provision  that  the  tax  shall  be  assessed  accord- 
ing to  law  refers  to  the  mode  of  assessment, 
and  not  to  the  subjects  of  taxation.  In  1815  it 
was  the  general  received  opinion  that  the  per- 
sonal property  of  moneyed  corporations  was 
not  the  subject  of  taxation,  and  the  usage  was 
not  to  tax  it ;  now,  although  by  subsequent 
Acts  of  the  Legislature  such  property  has  been 
subjected  to  taxation,  the  Act  of  1815  should 
not  be  so  construed  as  to  include  a  subject 
which  did  not  exist  at  the  passage  of  that  law. 
6  T.  R.,  286  ;  5  East,  478.  At  all  events,  the 
Legislature,  in  subjecting  incorporated  com- 
panies to  taxation,  did  not  intend  to  make  them 
liable  to  village  taxes;  the  general  Act  has  no 
reference  to  such  taxes.and  corporations  should 
not  be  subjected  to  them  by  an  equitable  con- 
struction of  the  statutes.  Recently,  in  England, 
the  judges  have  manifested  the  strongest  in- 
clination to  adhere  more  closely  in  the  con- 
struction of  statutes  to  the  words  of  the  Act. 
In  one  case,  Ld.  Tenterden  says:  "  I  cannot 
forbear  observing  that  I  think  there  is  always 
danger  in  giving  effect  to  what  is  called  the 
equities  of  a  statute  ;  and  that  it  is  much  safer 
and  better  to  rely  on  and  abide  by  the  plain 
words."  6  Barn.  &  Cres.,  475.  See,  also,  3 
Maule  &  S.,  20,  for  the  observations  of  Ld.  El- 
lenborough,  and  Dwar.  Stats., 708.  749,  768.  If 
it  is  proper  that  those  companies  should  be  lia- 
ble to  such  taxes,  let  the  Legislature  so  declare. 
If  the  Corporation  *in  this  case  may  be  [*  1 89 
taxed,  such  of  the  stockholders  as  are  freehold- 
ers and  inhabitants  of  the  village,  being  liable 
by  the  very  terms  of  the  Act  or  1815  to  be  as- 
sessed, the  consequence  will  be  that  there  will 
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be  a  double  taxation  on  the  same  property.  2 
Mass.,  544;  10  Id.,  514;  17  Id.,  461;  5  Greenl., 
183.  If  the  Bank  be  taxable  for  its  personal 
estate,  that  portion  of  its  capital  which  had 
been  transferred  to  the  office  of  discount  and 
deposit  at  Utica  should  have  been  deducted. 
Messrs.  J.  C.  Spencer  and  J.  A.  Spencer, 
for  the  defendants.  The  Act  vesting  certain 
powers  in  the  freeholders  and  inhabitants  of 
the  Village  of  Canandaigua,  authorizes  money 
to  be  raised  by  tax  for  the  purchase  of  fire  en- 
gines and  for  erecting  fire  engine  houses,  and 
Tor  making  any  public  improvements  or  neces- 
sary repairs.  Upon  principles  of  natural  jus- 
tice and  equity,  therefore,  a  moneyed  corpora- 
tion who  have  their  banking  house  within  the 
bounds  of  the  village  and  transact  their  busi- 
ness there,  ought  to  contribute  towards  the  ex- 
penses of  a  municipal  establishment  from 
which  none  can  derive  a  greater  benefit  than 
do  such  corporation.  The  tax  is  to  be  assessed 
according  to  law,  and  collected  in  like  manner 
as  the  taxes  of  towns  and  counties  are  collect- 
ed; which  must  be  understood  to  apply  as  well 
to  the  subject  of  taxation  as  to  the  mode  of  as- 
sessment and  collection,  and  not  be  limited  to 
the  strict  construction  contended  for  on  the 
other  side,  for  should  that  prevail  and  a  literal 
interpretation  be  given  to  the  terms,  that  the 
tax  shall  be  assessed  upon  the  freeholders  and 
inhabitants  of  the  village,  only  a  poll  tax  could 
be  imposed, which  could  not  have  been  the  in- 
tention of  the  Legislature.  The  plaintiffs  in 
this  case,  although  a  Corporation,  were  inhab- 
itants within  the  meaning  of  the  Act.  Ld. 
Coke,  in  his  exposition  of  the  Statute  22  Hen. 
VIIL.ch.  5,  for  the  repair  of  bridges,  comment- 
ing upon  the  word  "inhabitants"  with  respect 
to  what  persons  are  included  under  that  de- 
scription, says.every  corporation  and  body  pol- 
itic having  lands,  etc.,  are  inhabitants  within 
the  purview  of  this  statute,  2  Inst.,  703;  and  in 
Hex  v.  Gardner,  Cowp.,  79,  it  was  held  that  a 
corporation  seised  of  lands  in  fee  for  their  own 
profit  are, within  the  meaning  of  the  Statute  43 
19O*]  Eliz.,  ch.  2,  inhabitants  *or  occupiers 
of  such  lands,  and  in  respect  thereof  liable  in 
their  corporate  capacity  to  be  rated  to  the  poor. 
This  case  having  been  decided  previous  to  the 
Revolution,  is  the  best  evidence  of  the  common 
law  on  this  subject,  and  is  obligatory  upon  our 
courts.  It  was  recognized  as  sound  law  in  2 
Gall.,  105,  and  also  in  11  Wh.,  412  ;  previous 
to  which  last  case  the  doctrine  of  Ld.  Coke  and 
the  case  in  Cowper  had  been  sanctioned  in  5 
Cr.,  88.  Ch.  J.  Thompson,  also,  in  15  Johns., 
382,  says,  that  in  the  case  of  The  Clinton  Mfg. 
Co.  v.  Morse,  it  was  decided,  as  early  as  Octo- 
ber Term,  1817,  that  under  the  Act  for  the  As- 
sessment and  Collection  of  Taxes,  corporations 
are  liable  to  be  taxed  for  property  owned  by 
them,  although  the  Act  speaks  only  of  persons 
liable  to  be  assessed,  and  the  term  "  corpora- 
tion" is  not  used.  The  general  tax  law  in  force 
at  the  time  of  the  incorporation  of  the  village, 
and  to  which  reference  is  made  as  to  the  mode 
of  taxation  and  manner  of  collection,  declares 
that  the  taxes  thereafter  to  be  levied  in  the 
State  shall  be  assessed  upon  a  valuation  of  real 
and  personal  estates;  it  speaks  only  of  persons 
to  be  assessed,  and  yet  it  was  never  doubted 
that  the  real  estate  of  a  corporation  was  taxa- 
ble; and  if  the  real  estate,  why  not  the  person- 
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al?  The  language  of  the  Act  is  the  same  as  to 
both  species  of  property.  It  is  said  the  Bank 
cannot  be  a  freeholder,  because  its  existence  is 
limited  to  20  years  ;  should  this  be  conceded, 
still  it  is  an  inhabitant.  But  why  cannot  the 
Corporation  be  a  freeholder?  Can  it  not  hold 
during  life,  or  may  it  not  hold  an  estate  of  free- 
hold during  that  time?  It  is  also  objected  that 
as  the  Corporation  cannot  vote  in  the  election 
of  officers  or  in  the  imposition  of  a  tax,  it 
should  not  be  subject  to  the  payment  of  the 
tax;  but  this  argument  cannot  prevail,  for  if  so, 
females  and  infants  would  equally  with  corpo-- 
rations  be  exempted  from  taxation.  The  re- 
quirement in  the  statute  that  the  assessment 
should  be  made  according  to  law,  undoubted- 
ly related  at  the  time  of  its  enactment  to  the 
general  tax  law  as  it  then  existed,  but  it  equal- 
ly relates  to  the  same  general  taxjaw  as  it  ex- 
ists at  the  time  of  the  imposition  of  the  tax  ; 
and  if  so,  there  is  no  danger  of  double  taxa- 
tion, as  it  is  expressly  provided  that  the  holder 
or  owner  of  stock  in  any  incorporated  com- 
pany, liable  to  taxation  on  its  capital.  [*191 
shall  not  be  taxed  as  an  individual  for  such 
stock.  1  R.  S.,  387,  sec.  7.  As  to  the  last  point 
on  the  other  side,  that  the  sum  transferred  to 
Utica  ought  to  have  been  deducted,  it  cannot 
be  urged  here,  as  the  plaintiffs  should  have 
applied  to  the  assessors  for  a  reduction  of  the 
amount  assessed,  and  having  omitted  to  do  so, 
they  cannot  for  this  error  hold  the  defendants 
responsible  in  trespass. 

Mr.  Butler,  in  reply.  The  exposition  of 
Ld.  Coke  of  the  Statute  22  Hen.  VIII.,  ch.  5, 
for  the  repair  of  bridges,  in  commenting  on 
the  word  "inhabitants,"  proves  nothing,  as 
the  statute  itself  uses  the  word  "corporation;" 
nor  does  the  case  of  Rex  v.  Gardner  help  the 
defendants.  Ld.  Mansfield  placed  his  decision 
of  that  case  upon  usage  and  not  upon  prin- 
ciple. Besides,  the  question  there  was  whether 
the  corporation  was  taxable  for  real  estate,  not 
personal  property.  The  case  of  King  v.  Nich- 
olson, 12  East,  329,  virtually  overturns  the  de- 
cision in  Rex\.  Gardner;  it  was  a  question 
under  the  same  Statute  of  43  Eliz.  respecting 
poor  rates,  and  the  judges  all  concur  in  the 
opinion  that  the  word  "inhabitant"  in  that 
statute  means  a  resident,  especially  as  the  word 
"occupier"  is  used  as  well  as  that  of  inhabit- 
ant. Applying  the  principle  of  this  case  to 
the  one  now  before  the  court,  the  plaintiffs 
were  liable  to  be  assessed  as  freeholders,  in  re- 
spect to  their  freehold,  but  not  as  inhabitants 
in  respect  to  their  personal  property.  The 
Statute  43  Eliz.,  it  has  been  said,  never  re- 
ceived a  just  construction  founded  upon  the 
words  of  the  Act  "as  inhabitants"  and  "occu- 
pier," until  the  decision  in  1810  of  the  case  of 
King  v.  Nicholson,  when  the  law  upon  this 
subject  was  for  the  first  time  settled.  Dwar. 
Stat. ,  710.  The  cases  cited  from  Cranch  and 
Wheaton,  adopt  in  some  measure  the  latitudi- 
narian  doctrine  of  Ld.  Mansfield  in  Rex  v. 
Gardner,  but  do  so  with  qualifications.  In  the 
case  of  The  Clinton  Mfg.  Co.,  mentioned  by 
Ch.  J.  Thompson  in  15  Johns. ,  382,  the  ques- 
tion must  have  been  whether  a  corporation 
could  be  taxed  in  its  own  name  for  real  estate 
owned  by  it,  instead  of  charging  the  tax  to  the 
occupant;  for  the  question  whether  a  corpora- 
tion was  liable  to  be  taxed  for  personal  prop- 
er, 
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192*]  erty  could  not  have  been  agitated,  *as 
under  the  then  existing  law  such  property 
was  never  taxed. 

By  the  Court,  Nelson,  J.  The  Corporation 
of  the  Village  of  Canandaigua  are  declared  by 
the  Act  incorporating  it,  capable  of  raising 
money  by  tax  for  certain  purposes;  which 
money  so  to  be  raised,  to  be  assessed  upon  the 
freeholders  and  inhabitants  of  the  village  ac- 
cording to  law.  Laws  of  1815,  p.  266,  sec.  3. 
When  this  power  was  granted,  the  general  Act 
of  1813  for  the  Collection  of  Taxes,  2  R.  S., 
509.  was  in  force,  and  under  it  and  all  previ- 
ous Acts  relative  to  taxes,  corporations  were 
not  taxed  or  understood  to  be  taxable  for  their 
capital  or  personal  estate;  such  estate  being 
taxed  in  the  hands  of  the  stockholders,  each 
to  the  extent,of  his  stock.  By  the  Act  of  1823, 
the  assessors  of  each  town  and  ward  in  the 
State  were  required  in  every  year  to  ascertain 
according  to  the  best  evidence,  and  set  down 
in  their  assessment  roll  the  value  of  houses 
and  lands  in  such  town  or  ward,  owned  or 
possessed  by  any  person  residing  therein  op- 
posite to  his  name;  and  also  to  ascertain  and 
set  down  in  like  manner,  the  value  of  the  per- 
sonal estate  of  every  such  person  over  and 
above  his  debts.  Whether,  upon  well  settled 
principles  of  construction,  corporations  might 
not  have  been  taxed  for  their  capital  or  per- 
sonal estate  under  that  Act.  is  a  question  not 
material  to  be  examined,  as  the  usage  under  it 
was  otherwise  until  1823,  when,  by  the  Act  for 
the  Assessment  and  Collection  of  Taxes  passed 
in  that  year,  it  was  enacted  that  assessments 
should  be  made  and  taxes  imposed  upon  all  in 
corporated  companies  receiving  a  regular  in 
•come  from  the  employment  of  capital,  in  the 
same  manner  as  upon  individuals.  Laws  of 
1823,  p.  395,  sec.  14. 

There  can  be  no  doubt  the  term  "inhabit- 
ant" includes  a  corporation  occupying  an  of- 
fice or  building  in  a  town,  ward  or  village,  in 
conducting  the  business  of  their  corporation 
for  many  purposes,  and  especially  with  refer- 
ence to  the  burdens  of  taxation  for  public  pur- 
poses. By  the  22  Hen.  VIII.,  ch.  5,  it  was 
provided,  in  the  case  of  bridges  broken  in  any 
town,  etc.,  that  they  should  be  made  by  the 
inhabitants  of  the  county,  etc.;  under  this 
clause  it  has  been  held  by  all  the  courts  in  En- 
gland, that  every  corporation  or  body  politic, 
193*]  residing  in  any  town,  etc.,  or  *having 
lands  therein  which  they  occupy,  are  inhabit- 
ants within  the  purview  of  the  statute.  2  Inst. , 
703;  1  Burns,  Just.,  278;  Cowp.,  79.  By  the 
43  Eliz.,  ch.  2,  for  the  Relief  of  the  Poor,  a 
tax  was  directed  to  be  raised  upon  every  in- 
habitant and  every  occupier  of  lands,  houses, 
«tc. ,  and  under  this  Act  corporations  are  held  to 
be  ratable,  both  as  inhabitants  and  occupiers, 
Cowp.,  84;  3  Burns,  Just.,  031,  and  the  assess- 
ments are  upon  the  real  and  personal  property 
of  the  person  taxable.  3  Burns,  Just.,  624. 
See,  also,  3  Burns,  Just.,  614,  and  onward, 
where  cases  are  collected.  Ld.  Holt  held  the 
toll  of  a  corporation  taxable.  It  is  said,  2 
Biillst.,354,  cited  in  8  Burns,  Just.,  640,  that  the 
taxation  ought  to  be  made  upon  the  inhabit- 
ants and  occupiers  of  lands  within  the  parish, 
according  to  the  visible  estates  and  possessions, 
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real  and  personal,  which  they  have  and  enjoy 
within  it.  Ch.  J.  Thompson,  in  People  v.  Ulica 
Ins.  Co.,  15  Johns.,  382,  upon  the  authority  of 
the  cases  which  included  corporations  within 
the  term  "inhabitants,"  came  to  the  conclusion, 
that  the  word  "person,"  in  the  Act  restraining 
private  banking,  included  corporations  in  the 
prohibition;  and  he  reports  a  case,  decided  by 
this  court,  in  which  the  Clinton  Mfg.  Co.,  un- 
der the  Act  of  1813  for  the  Assessment  and 
Collection  of  Taxes,  were  held  liable  to  be 
taxed  for  their  property,  though  "persons" 
was  the  only  term  used,  and  in  which  they 
must  be  included,  if  at  all.  We  may  from  the 
above  cases,  upon  authority,  determine  that 
the  plaintiffs  are  fairly  included  within  the 
term  "inhabitants"  used  in  the  Act;  and  as  it 
is  averred  in  the  plea,  that  they  are  owners  of 
real  estate,  and  freeholders  within  the  village, 
I  can  perceive  no  reason  why  they  might  not 
be  included  within  the  latter  term;  they  may 
be  freeholders,  by  the  express  terms  of  their 
charter. 

But,  it  is  said,  upon  this  principle  stock- 
holders residing  in  the  village  would  be  liable 
to  double  taxation,  first,  in  their  individual 
capacity,  and  second,  as  owners  of  the  stock 
to  the  amount  they  hold.  The  argument  is 
this:  as  the  charter  directs  that  the  tax  shall 
be  assessed  upon  the  freeholders  and  inhabit- 
ants of  the  village  according  to  law,  it  means 
according  to  the  general  Tax  Law  of  1813;  and 
as  by  the  usage  and  construction  *of  [*194 
that  law,  the  tax  was  imposed  upon  the  stock- 
holders and  not  on  the  Corporation,  conse- 
quently, in  this  case,  though  the  stock  be  taxed 
to  the  Corporation,  the  assessors  would  still  be 
bound,  in  pursuance  of  the  general  Act,  to  tax 
it  to  the  individual  holders.  I  admit  that  there 
is  great  if  not  decisive  force  in  the  argument, 
if  the  mode  of  taxing  bank  stock  by  the  exist- 
ing law  was  the  same  as  it  was  in  1815;  but 
now  by  law  the  capital  is  taxed  to  the  Corpora- 
tion, and  not  otherwise.  1  R.  S.,  387/388. 
By  the  1st  section  of  the  law  on  this  subject, 
it  is  enacted  that  all  lands  and  all  personal  es- 
tate within  this  State,  whether  owned  by  in 
dividuals  or  corporations,  shall  be  liable  to 
taxation,  subject  to  the  exemptions  afterwards 
specified.  Section  4  exempts  the  personal  es- 
tate of  every  incorporated  company,  not  liable 
to  taxation  on  its  capital.  Section  7  provides 
that  the  owner  or  holder  of  stock  in  any  in- 
corporated company,  liable  to  taxation  on  its 
capital,  shall  not  be  taxed  as  an  individual  for 
such  stock;  and  by  subsequent  provisions  it  is 
enacted  that  all  moneyed  or  stock  corpora- 
tions, deriving  "an  income  or  profit  from  their 
capital  or  otherwise,  shall  be  liable  to  taxation 
on  their  capital,  1  R.  8.,  414,  sec.  1;  and  that 
the  capital  stock  of  every  company  liable  to 
taxation,  except,  etc.,  shall  be  assessed  and 
taxed  in  the  same  manner  as  the  other  real  and 
personal  estate  of  the  county,  etc.  Now  the 
language  of  the  charter,  that  the  tax  shall  be 
assessed  upon  the  freeholders  and  inhabitants 
of  said  village  according  to  law,  I  apprehend, 
must  be  construed  to  mean,  according  to  the 
principles  and  directions  of  the  general  Tax 
Law  existing  at  the  time  when  the  assessment 
is  made  and  is  to  be  enforced.  The  expression 
was  obviously  used  to  avoid  the  necessity  of 
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going  into  detail  of  the  principles  and  mode  of 
levying  the  tax,  by  a  reference  to  the  general 
law  that  existed  at  the  time  on  the  subject, 
And  which  answered  every  purpose.  But  if 
the  Law  of  1813,  which  was  in  force  when  this 
charter  passed,  was  the  one  referred  to  in  the 
charter  to  regulate  the  principles  and  mode  of 
assessment  upon  the  freeholders  and  inhabit- 
ants, then  the  Act,  altered  and  modified  as  it 
was  in  1823  and  1830,  should  equally  have  that 
•effect.  Could  it  be  pretended,  if  certain  arti- 
cles of  property  subject  to  taxation  under  the 
195*]  Law  of  1813,  as  it  existed  *in  1815,  had 
been  exempted  by  a  subsequent  Act,  that  those 
articles  were  still  taxable  under  the  power  con- 
ferred by  this  charter?  Or  if  some  exempt 
had  been  made  liable  to  taxation,  that  they 
could  not  be  taxed  under  it?  Certainly  not. 
As  to  the  subject  or  species  of  property  tax- 
able and  the  mode  of  levying,  the  charter  con- 
veyed to  the  officers  acting  under  it  no  informa- 
tion, except  by  the  reference  to  the  general 
law,  and  on  looking  into  that  law,  they  must 
act  in  conformity  to  its  provisions  in  this  re- 
spect as  it  exists  at  the  time.  There  are  nu- 
merous bodies  in  this  State,  like  the  village  in 
question,  who  possess  to  a  limited  extent  the 
power  of  local  taxation,  and,  I  presume,  in 
•every  instance,  the  principles  and  mode  of  im- 
posing a  tax  are  ascertained  by  reference  to 
the  general  law  ;  and  we  should  lament  to  be 
obliged  to  give  to  their  several  powers  such  a 
•construction  as  would  prevent  a  participation 
in  the  improvements  of  the  system  of  taxation, 
which  are  made  from  time  to  time,  and  to  be 
found  only  in  the  general  law  on  the  subject. 
The  Act  now  in  force  expressly  forbids  a  tax 
upon  the  individual  for  his  stock  in  a  com- 
pany liable  to  taxation  on  its  capital,  like  the 
one'in  question,  and  there  is  no  law  authoriz- 
ing it,  as  the  Act  of  1813  is  repealed,  and  I 
•cannot  perceive  by  what  authority  the  trust- 
ees in  this  case  could  impose  such  a  tax.  Upon 
the  whole,  I  am  of  opinion  the  officers  in  acting 
under  this  charter  were  bound  to  look  to  the 
general  Law  of  1830  for  the  principles  and 
mode  of  levying  the  tax  voted  to  be  raised; 
that  the  plaintiffs  came  within  the  description 
of  the  persons  on  whom  the  tax  might  be  im- 
posed, and  that  their  capital  stock  was  liable 
to  such  taxation. 

It  was  also  objected  to  the  assessment  in  this 
•case,  that  the  capital  transferred  to  Utica  ought 
not  to  have  been  taken  into  the  estimate  of  the 
personal  estate  of  the  Bank.  The  answer  is, 
that  the  error  is  not  available  to  the  plaintiffs 
in  this  suit;  they  should  have  appeared  before 
the  proper  officers,  and  applied  according  to 
the  regulations  of  the  general  Tax  Law  to^re- 
duce  the  amount;  and  if  they  had  been  im- 
properly refused,  there  was  an  appropriate 
remedy.  The  amount  assessed  is  conclusive 
in  this  action,  and  cannot  be  inquired  into. 

Judgment  for  the  defendants. 

Corporation*— For  what  purposes  deemed  inhabit- 
ants— Taxatwmtf.  Cited  in  -7  Hill,  282 ;  1  Keys,  809; 
1  Abb.  App.  Dec.,  203 ;  28  Barb.,  321 :  10  How.  Pr., 
404 :  12  How.  Pr..  229 :  17  How.  Pr.,  210 ;  28  How  Pr.. 
68 ;  1  Abb.  Pr.,  23 ;  18  Abb.  Pr.,  130 ;  4E.  D.  S-Wf; 
22  Ind.,  264 ;  53  Mo..  32 ;  33  Am.  Dec..  396  (13  Conn., 
202). 

Special  acts— Construction  of  irith  reference  to  ex- 
isting general  law.  Cited  in— 15  Wend..  243 ;  15  N.  Y., 
455:  7  Barb.,  421 ;  15  Barb.,  439. 

WEND.  10. 


*8CHROEPEL  v.  TAYLOR.  [*19O 

Practice — Trover  for  Property  Taken  on  Attach- 
ment— Domicil  of  Defendant  in  Attachment — 
Statute — Territorial  Jurisdiction  of  Justice, 
Co-extensive  with  County — Effect  of  Revised 
Statutes — Officers — How  far  Protected  by  Proc- 
ess. 

An  attachment  against  the  property  of  a  person 
who  temporarily  resided  in  a  county  where  the 
process  issued,  was  held  good  on  a  bill  of  excep- 
tions, although  his  usual  place  of  residence  was 
shown  to  be  in  another  county :  it  appearing  that 
the  attachment  issued  on  due  proof  and  the  proper 
bond  being  given,  and  it  being  stated  that  there 
was  no  evidence  that  the  person  against  whom 
trover  was  brought  for  the  property  taken  under 
the  attachment  knew  the  defendant  in  the  attach- 
ment, or  where  he  resided,  or  that  he  had  a  family. 

A  justice  of  the  peace  may  issue  process  and  make 
it  returnable  at  any  place  in  the  county  in  which  he 
is  an  officer. 

Citations— 9  Wend.,  319 ;  3  Cow.,  206 ;  15  Johns., 
196. 

ERROR  from  the  Onondaga  C.  P.  Taylor 
sued  Schroepel  in  the  Onondaga  C.  P.,  in 
an  action  of  trover,  for  two  horses  and  other 
property  deposited  with  the  defendant  by  a 
constable,  who  had  taken  the  same  by  virtue 
of  two  attachments  against  the  plaintiff.  It 
appeared  that  in  Nov.,  1829,  Taylor  came  into 
the  Town  of  Volney,  in  the  County  of  Oswego, 
to  assist  one  Chace,  who  had  taken  a  job  of  the 
defendant  to  clear  a  quantity  of  land;  that  he 

i  brought  with  him  horses  and  certain  furniture 
for  house-keeping,  and  was  to  receive  of  Chace 
$12  per  month  for  his  services  and  the  use  of 
the  property;  the  plaintiff  and  Chace  lived  in 
a  shanty  while  they  worked  on  the  job,  but 
went  away  before  the  job  was  completed.  Dec. 
14,  1829,  an  attachment  was  issued  against  the 
property  of  the  plaintiff  at  the  suit  of  one 
Soule,  by  a  justice  of  the  peace  of  the  Town 
of  Hastings,  in  the  County  of  Oswego,  return- 
able at  the  dwelling-house  of  the  defendant  in 
the  Town  of  Volney,  where  the  justice  was 
when  the  attachment  was  issued,  he  attending 
there  at  the  request  of  the  defendant,  and  be 
ing  the  nearest  justice  in  the  County  of  Oswego 
to  the  dwelling-house  of  the  defendant.  The 
attachment  was  taken  out  on  the  oath  of  the  ap- 
plicant, and  the  justice  testified  that  it  was  is- 
sued on  due  proof  and  proper  bond  being  given. 
The  defendant  signed  the  bond  (probably  as 
surety).  The  plaintiff  proved  that  he  was  a 
resident  of  the  Town  of  Manlius,  in  the  Coun- 
ty of  Onondaga,  where  he  had  a  family  for 
which  he  provided;  but  there  was  no  evidence 
*that  the  defendant  knew  the  plaintiff,  [*197 

'  or  where  he  resided,  or  that  he  had  a  family. 

j  The  constable  to  whom  the  attachment  was  de- 

|  livered.  seized  the  property  in  question  and 
put  it  into  the  hands  of  the  defendant,  who 
gave  a  receipt  for  it,  to  be  delivered  to  the  con- 
stable when  called  for.  A  copy  of  the  attach- 
ment was  left  by  the  constable  at  the  shanty, 
which  had  been  inhabited  by  the  plaintiff  and 
Chace.  A  demand  of  the  property  and  refusal 
to  deliver  it  was  shown.  The  counsel  for  the 
plaintiff  insisted  that  the  attachment  was  void: 
1.  Because  the  justice,  when  he  issued  the 
same,  was  not  in  the  town  in  which  he  resided, 
but  in  an  adjacent  town,  nor  was  the  attach- 
ment made  returnable  in  the  town  in  which  the 
justice  resided;  and  2.  Because  the  plaintiff 
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was  not  a  resident  in  the  County  of  Oswego 
when  the  attachment  was  issued,  within  the 
meaning  of  the  statute,  and  was  not  liable  to  be 
proceeded  against  by  attachment.  The  C.  P. 
sustained  these  positions,  and  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover.  The 
jury  found  a  verdict  for  the  plaintiff  for  $228.  - 
69,  on  which  judgment  was  entered.  The  de- 
fendant having  excepted  to  the  charge  of  the 
court,  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
The  justice  had  authority  to  issue  the  attach- 
ment, although  not  at  the  time  in  the  town  in 
which  he  resided,  and  had  a  right  to  make  it 
returnable  before  him  at  any  place  in  the  coun- 
ty; until  1830  there  was  no  limitation  of  his 
power  in  this  respect.  The  defendant  below 
was  properly  proceeded  against  by  attachment; 
such  process  cannot  issue  where  the  defendant 
is  merely  a  transient  person,  but  it  may  where 
he  has  taken  up  a  temporary  residence  in  a 
place,  and  absconds  leaving  property.  At  all 
events,  the  attachment  being  good  on  its  face, 
the  officer  was  protected;  and  if  so,  the  defend- 
ant, as  the  agent  of  the  officer,  was  equally  en- 
titled to  protection. 

Mr.  B.  Davis  Noxon,  for  defendant  in  er- 
ror. The  attachment  was  void,  being  issued 
and  returnable  in  a  town  in  which  the  justice 
did  not  reside;  the  justice  was  not  an  officer 
of  that  town.  1  Cow.,  550;  6  Id.,  642;  S.  C., 
198*]  9  Id.,  640.  *The  defendant  below 
could  not  be  proceeded  against  by  attachment 
in  the  County  of  Oswego;  he  was  a  resident 
of  the  County  of  Onondaga,  being  at  work  in 
Oswego  only  as  a  hired  man;  Oswego  was  not 
his  usual  place  of  residence.  In  Dudley  v. 
Staples,  15  Johns.,  196,  the  court  say  the  obvi- 
ous intention  of  the  Act  was  to  give  the  proc- 
ess of  attachment  against  the  property  of  a 
person  who  had  absconded  or  departed  from 
his  usual  place  of  residence.  In  that  case  an 
attachment  issued  against  a  person  not  an  in- 
habitant of  the  county  in  which  the  process  is- 
sued was  held  void.  Even  the  officer  here 
would  not  have  been  protected;  he  was  bound 
to  know  that  the  individual  claiming  to  act  as 
a  justice  was  a  justice,  and  had  authority  to 
act  in  the  place  where  he  assumed  to  exercise 
his  functions;  but  if  the  officer  was  protected, 
the  defendant  was  not,  for  he  acted  with  full 
knowledge  of  all  the  circumstances;  he  knew 
that  the  justice  was  out  of  his  own  town,  and 
that  the  shanty  was  not  the  usual  residence  of 
the  plaintiff. 

By  the  Court.  Savage,  Ch.  J.  The  ques- 
tion to  be  decided  by  this  court  is,  whether  the 
attachment  was  void  for  either  or  both  the 
reasons  assigned  by  the  court  tfelow.  I  will 
consider  them  separately. 

1.  The  justice  acted,  in  issuing  the  attach- 
ment, while  he  was,  in  point  of  fact,  out  of  the 
town  in  which  he  resided.  The  acts  of  the  jus- 
tice in  this  case  were  done  in  1829,  before  the 
Revised  Statutes  took  effect.  Those  statutes, 
therefore,  cannot  be  considered  in  deciding  this 
question.  In  the  case  of  Qurnsey  v.  Lovett,  9 
Wend.,  819,  the  jurisdiction  of  justices  of  the 
peace  was  considered.  In  England  they  always 
were  and  now  are  county  officers.  They  were 
such  in  this  State,  unquestionably,  until  1818. 
The  jurisdiction  of  each  justice  was  co-exten- 
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sive  with  the  county:  they  all  possessed  a  con- 
current jurisdiction  in  civil  and  criminal  pro- 
ceedings. There  were  certain  powers,  howev- 
er, which  they  exercised  as  officers  of  the  town : 
they  presided  at  town  meetings;  they,  with  the 
supervisor,  composed  the  commissioners  of  ex- 
cise; they  assisted  in  auditing  town  accounts; 
they  made  orders  respecting  paupers  and  bas- 
tards, etc.  In  these  cases  and  some  others,  the 
statutes  had  conferred  powers  upon  justices  of 
the  town  *in  which  those  powers  were  [*19O 
to  be  exercised.  But  in  the  trial  of  civil  causes, 
any  justice  of  the  county  might  act  anywhere 
in  the  county;  and  such  was  the  practice.  The 
Act  of  1818  limited  the  number  to  four  in  each 
town;  from  this  it  followed  that  a  justice  re- 
moving from  the  town  of  his  residence  vacated 
his  office,  but  the  statute  limiting  the  number, 
made  no  other  alteration  in  the  powers  and  du- 
ties of  the  office.  The  jurisdiction  of  the  offi- 
cer was  the  same  as  before;  that  Act  affected 
only  the  tenure  of  the  office,  not  the  jurisdic- 
tion. The  Act  of  1824  made  no  change  in  the 
tenure  or  the  jurisdiction  of  the  office.  Until 
1830,  therefore,  there  was  no  law  prohibiting, 
either  expressly  or  by  implication,  any  justice 
of  the  peace  from  issuing  process  and  trying 
causes  in  any  part  of  the  county  in  which  he 
resided,  provided  his  residence  continued  the 
same  as  when  he  was  appointed  or  elected  to 
office.  The  mode  of  appointment  to  the  office 
certainly  could  make  no  difference  in  the  pow- 
ers or  extent  of  jurisdiction  of  the  officer.  The 
office  of  constable  is,  strictly  speaking,  a  town 
office,  yet  the  jurisdiction  is  co-extensive  with 
the  county.  The  constable  also  loses  his  office 
by  removal ;  but  while  he  resides  in  the  town 
which  gave  him  the  office,  he  may  exercise  the 
office  anywhere  in  the  county.  On  this  point 
my  conclusion  is,  that  until  1830  the  office  of 
justice  might  be  exercised  anywhere  within  the 
county,  and  that  the  attachment  in  question 
was  regularly  issued,  in  so  far  as  respects  the 
place  where  the  act  was  done. 

2.  The  defendant  in  the  attachment  was,  in 
point  of  fact,  an  inhabitant  in  the  Town  of 
Manlius,  in  the  County  of  Onondaga,  where  he 
had  a  family  for  which  he  provided.  The  stat- 
ute, under  which  the  attachment  was  issued, 
authorized  any  justice  of  the  peace  of  any 
county,  on  proof  by  a  creditor  that  any  person 
against  whom  he  has  a  demand  hath  departed 
or  is  about  to  depart  from  such  county,  or  is 
concealed  within  the  same  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of 
process,  to  issue  an  attachment,  etc.,  the  jus- 
tice taking  a  bond  according  to  the  statute.  In 
Adkim  v.  Brewer,  3  Cow.,  206,  it  was  decided 
that  a  justice  who  issued  an  attachment  with- 
out such  proof  and  security  as  the  statute  re- 
quires, acted  without  any  jurisdiction  and  was 
liable  as  a  trespasser;  *but  if  the  proof  [*2OO 
and  security  had  been  given,  and  it  subsequent- 
ly appeared  that  the  facts  proved  were,  in  point 
of  fact,  untrue,  that  could  not  have  rendered 
the  justice  a  trespasser.  When  they  are  proved 
by  such  evidence  as  the  statute  required,  then 
the  justice  has  jurisdiction  and  his  process  is 
valid;  it  is  proper,  therefore,  to  inquire  what 
was  the  proof  before  the  justice.  It  appears 
by  the  testimony  of  the  justice  that  one  Eph- 
raim  Sonle  applied  to  him  for  an  attachment 
against  Taylor,  and  on  due  proof  and  the  proper 
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bond  being  given,  he  issued  the  attachment. 
The  attachment  issued  and  bond  taken  were 
produced  and  read  in  evidence;  it  was  taken 
out  on  the  oath  of  the  applicant..  From  the  bill 
of  exceptions,  then,  it  appears  that  the  attach- 
ment was  issued  on  due  proof,  which  we  must 
understand  to  be  the  proof  required  by  the 
statute;  and  it  affirmatively  appears  that  there 
was  no  evidence  showing  that  the  defendant 
below,  Schroepel.  knew  the  plaintiff  Taylor,  or 
where  he  resided,  or  that  he  had  a  family;  and 
it  may  be  added  that  it  does  not  appear  that  the 
justice  had  any  knowledge  on  that  subject,  or 
that  the  proof  before  him  was  anything  but  due 
proof.  It  was  shown,  on  the  trial  of  this  cause 
in  the  court  below,  that  Taylor  and  one  Chace 
were  strangers  in  Volney,  and  that  Taylor  was 
culled  Johnson;  that  Chace  had  taken  a  job  of 
clearing  land,  and  that  he  and  Taylor  had  lived 
in  a  shanty  for  a  month  or  more  near  the  job, 
and  that  they  both  went  away  before  the  job 
was  completed.  The  case  of  Dudley  v.  Staples, 
15  Johns.,  196,  was  cited  to  show  that  an  at- 
tachment can  only  be  issued  against  a  person 
who  has  departed  from  his  usual  place  of  resi- 
dence, and  not  where  he  might  be  occasionally 
traveling  through  a  county.  It  must  be  borne 
in  mind  that  that  case  came  up  on  certiorari, 
and  it  appeared  from  the  return  of  the  justice 
that  the  proof  upon  which  he  issued  the  attach- 
ment was,  that  an  attempt  had  been  made  to 
serve  a  warrant  upon  the  defendant,  and  that 
he  ran  away  to  avoid  the  service,  and  was  then 
absconding  to  avoid  such  service.  In  that  case, 
the  attachment  was  served  by  leaving  a  copy 
at  the  plaintiff's  store,  where  the  defendant  had 
been  shortly  before.  It  also  appears  in  that 
case,  that  on  the  return  of  the  attachment,  the 
defendant  appeared  and  objected  to  the  pro- 
2O1*J  ceedings  as  improperly  commenced. 
The  fact  of  his  residence  in  another  county 
must  have  been  proved  or  admitted,  and  ap- 
peared upon  the  return.  The  objection  to  the 
service  of  the  attachment  must  in  that  case 
have  been  made  to  the  justice  and  overruled  by 
him.  So  had  the  defendant  in  the  attachment 
here  appeared  before  the  justice  and  shown  the 
fact  of  his  residence  in  another  county,  and  the 
other  facts  which  appeared  on  the  trial  of  this 
cause,  he  would  have  been  entitled  to  a  judg- 
ment in  his  favor.  The  question  here,  howev- 
er, is  not  whether  a  judgment  rendered  by  a  jus- 
tice under  the  circumstances  disclosed  should 
be  reversed  on  a  certiorari,  but  whether  an  at- 
tachment issued  on  due  proof  is  a  valid  proc- 
ess. There  is  no  evidence  in  the  case  to  show 
that  the  justice  acted  without  a  compliance 
with  the  requirements  of  the  statute;  the  evi- 
dence is  that  the  proper  evidence  and  security 
were  given;  the  attachment  was,  therefore, 
regularly  issued.  The  justice  having  jurisdic- 
tion, the  attachment  was  a  justification  to  the 
constable,  and  the  defendant  in  the  court  be- 
low, the  plaintiff  in  error,  was  the  agent  or 
servant  of  the  officer;  he  took  the  property 
from  the  officer  and  gave  a  receipt  for  it.  It 
also  appears  that  the  plaintiff  in  error  sent  for 
the  justice,  and  executed  the  bond  upon  which 
the  attachment  issued,  which  is  all  the  agency 
which  he  appears  to  have  had  in  the  business; 
he  was  ignorant  of  the  fact  that  Taylor  had 
any  residence  out  of  the  Town  of  Volney,  or 
that  he  had  a  family  or  a  place  of  residence 
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out  of  the  Town  of  Volney.  On  the  second 
point,  therefore,  my  conclusion  is  that  the  at- 
tachment, having  been  issued  upon  due  proof 
and  security,  was  a  valid  process  and  a  justifi- 
cation to  the  officer  and  those  who  acted  at  his 
instance  or  under  his  authority. 

On  the  whole  case,  therefore,  as  presented  on 
the  bill  of  exceptions,  the  plaintiff  below  failed 
to  show  any  cause  of  action.  The  judgment  of 
the  Court  of  C.  P.  for  the  County  of  Onondaga 
should,  therefore,  be  reversed,  and  a  venire  de 
novo  be  awarded;  costs  to  abide  the  event. 

Cited  in-21  Wend.,  583 ;  4  N.  Y.,  377 ;  17  How.  Pr., 
109 ;  39  Mich.,  202. 
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Covenant  of  Warranty — Action  for  Breach — 
Plea,  Non  est  Factum — Evidence — Plaintiff 
Need  Only  Prove  Execution  of  Deed — Eviction 
— Ejectment  Suit — Admimbility  of  Evidence — 
Pleading. 

In  a  suit  for  breach  of  covenant  of  warranty  in  a 
deed,  where  the  defendant  pleads  no  other  plea  than 
non  ext  factum,  the  plaintiff,  to  entitle  himself  to  a 
recovery,  is  bound  only  to  prove  the  execution  of 
the  deed  ;  he  cannot  be  required  to  prove  the  evic- 
tion by  production  of  the  record  of  the  recovery 
against  him  or  the  writ  of  possession  executed. 

A  covenantor  in  such  case  is  not  permitted  to 
show  title  in  himself  at  the  date  of  his  conveyance, 
if  be  had  due  and  reasonable  notice  of  the  suit 
against  the  grantee  of  the  covenantee,  so  as  to  en- 
able him  to  attend  to  the  defense. 

Where  a  defendant  gives  notice  subjoined  to  his 
plea,  that  he  will  prove  that  the  eviction  took  place 
in  consequence  of  the  plaintiff  accepting  a  deed 
from  and  executing  a  mortgage  to  A,  evidence  that 
the  plaintiff  accepted  a  deed  from  and  executed  a 
mortgage  to  B,  is  inadmissible :  and  proof  that  B 
was  the  agent  of  A  does  not  remove  the  difficulty, 
unless  it  be  shown  that  the  plaintiff  knew  B  to  be 
the  agent  of  A  and  dealt  with  him  accordingly. 

Evidence  of  what  transpired  on  the  trial  of  the 
ejectment  suit,  is  inadmissible  without  production 
of  the  circuit  roll. 

Citations— I  Chit.  PL,  482:  10  Johns.,  47:  9  Cow., 
307 ;  Peake  Ev.,  264,  265,  266 ;  Tidd  Pr.,  593 ;  6  Cranch, 
206. 

THIS  was  an  action  of  covenant,  tried  at 
the  Seneca  Circuit  in  June,  1831,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  action  was  for  the  breach  of  the  cove 
nant  of  warranty,  contained  in  a  deed  bearing 
date  in  1810,  executed  by  the  defendant  to  one 
Vanderbelt,  who  subsequently  conveyed  to  the 
plaintiff.  The  declaration  sets  forth  an  evic- 
tion of  the  plaintiff  by  Samuel  W.  Dexter  and 
others,  by  due  process  of  law,  against  the  will 
of  the  plaintiff,  Dexter  and  others  having  law- 
ful right  and  title,  etc.  The  defendant  plead- 
ed: 1.  Non  est  factum;  2.  Actio  non,  because 
on,  etc.,  at,  etc.,  the  plaintiff  being  lawfully 
seised,  etc.,  of  his  own  free  and  voluntary  act, 
entered  iuto  an  agreement  with  Samuel  Dex- 
ter to  surrender  and  give  up  the  premises  to 
him;  and  did  voluntarily  admit  that  the  prem- 
ises did  belong  to  Dexter,  and  agreed  to  hold 
the  same  under  him;  and  that  the  eviction 
complained  of  in  the  first  count  of  the  declara- 
tion was  in  consequence  of  such  admission  and 
surrender,  and  this,  etc.,  wherefore,  etc.  3. 

NOTE.— Covenant  of  warranty— Breach  of— Evic- 
tion. For  a  full  discussion,  see  Vanderkarr  v.  Van- 
derkarr,  11  Johns.,  122,  note. 
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Actio  non  because  on,  etc.,  at,  etc.,  the  plaint- 
2O3*]  iff  being  lawfully  *seised,  etc.,  did  of 
his  own  free  and  voluntary  will,  and  without 
suit  or  lawful  eviction,  surrender  and  give  up 
the  premises  to  Samuel  Dexter,  and  admitted 
that  Dexter  had  title  thereto,  and  that  the  evic- 
tion in  the  second  count  mentioned,  was  by 
reason  of  such  surrender  and  admission,  and 
this,  etc.,  wherefore,  etc.  To  the  first  special 
plea  the  plaintiff  replied  special  matter,  the 
defendant  rejoined,  and  the  plaintiff  demurred 
for  special  causes,  which  demurrer  was  ad- 
judged by  the  court  to  have  been  well  taken; 
and  to  the  second  special  plea  the  plaintiff  took 
issue.  The  defendant  also  subjoined  a  notice 
to  his  plea  of  non  est  factum,  that  on  the  trial 
of  the  cause  he  would  prove  that  at  the  time 
of  his  conveyance  to  Vanderbelthe  had  lawful 
title  to  the  premises,  and  that  Dexter  and  the 
others  who  expelled  the  plaintiff,  had  no  title 
whatever;  that  in  July,  1816,  the  plaintiff  be- 
ing seised  of  the  premises  under  his  convey- 
ance from  Vanderbelt,  voluntarily  surrendered 
and  admitted  the  title  to  the  premises  to  be  in 
Samuel  Dexter,  acknowledged  him  to  be  the 
owner  of  the  same,  accepted  a  deed  from  him 
and  executed  a  mortgage  to  him,  to  secure  the 
purchase  money  agreed  to  be  paid;  and  that 
the  eviction  was  in  consequence  of  the  non- 
payment of  the  money  thus  secured  to  be  paid. 
On  the  trial  of  the  cause,  the  deeds  from  the 
defendant  to  Vanderbelt  and  from  Vanderbelt 
to  the  plaintiff,  were  produced,  and  the  plaint- 
iff claimed  to  recover  the  amount  of  the  con- 
sideration expressed  in  the  deed  to  Vanderbelt, 
6  years'  interest,  and  the  costs  of  the  defense  of 
the  suit,  by  means  of  which  he  was  evicted; 
the  amount  of  which  being  ascertained,  the 
plaintiff  rested.  The  defendant  insisted  that 
the  plaintiff  was  not  entitled  to  recover,  unless 
he  produced  the  record  of  the  recovery  against 
him  and  showed  a  writ  of  possession  duly  exe- 
cuted under  it.  The  judge  ruled  that  under 
the  state  of  the  pleadings  such  proof  was  un- 
necessary. The  defendant  then  offered  to  show 
title  in  himself  to  the  premises  in  question,  at 
the  time  of  his  conveyance  to  Vanderbelt; 
which  evidence  was  objected  to,  on  the  ground 
that  by  the  eviction  in  the  declaration  men- 
tioned, the  defendant  was  barred  from  setting 
up  title  in  himself,  and  that  under  the  plead- 
ings the  plaintiff  was  not  bound  to  show  notice 
of  the  suit  to  the  defendant.  The  objection 
2O4*]was  sustained,  but  the  *plaintiff,  never- 
theless, proceeded  and  proved  notice  to  the  de- 
fendant of  the  suit  of  Dexter  and  others  against 
the  plaintiff,  and  the  retainer  by  the  defendant 
of  an  attorney  to  defend  such  suit.  The  de- 
fendant then  offered  to  give  in  evidence,  un- 
der the  notice  annexed  to  his  plea,  a  deed  of 
the  premises  from  Gilbert  Stewart  to  the 
plaintiff,  aud  a  mortgage  from  the  plaintiff  to 
Stewart,  and  offered  to  prove  by  parol  that 
Stewart  was  the  agent  and  trustee  of  Samuel 
Dexter,  and  gave  the  deed  and  took  the  mort- 
gage as  such  trustee;  that  the  eviction  of  the 
plaintiff  was  in  consequence  of  accepting  such 
deed  and  executing  such  mortgage,  ana  that 
the  said  deed  and  mortgage  waJ  the  only  evi- 
dence adduced  against  the  plaintiff  on  the  trial 
of  the  suit  against  him,  by  means  of  which  he 
was  evicted.  To  this  evidence  the  plaintiff  ob- 
jected: 1.  On  account  of  the  variance  between 
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it  and  the  notice,  the  defendant  having  given 
notice  that  he  would  prove  a  deed  from  and  a 
mortgage  to  Samuel  Dexter,  and  not  to  Gilbert 
Stewart;  2.  That  parol  proof  of  the  agency 
and  trusteeship  of  Stewart  was  inadmissible; 
and  3.  That  evidence  of  what  transpired  on 
the  trial  of  the  cause  against  the  plaintiff  could 
not  be  received  without  production  of  the  cir- 
cuit roll.  The  evidence  was  rejected,  and  the 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  plaintiff,  assessing  contingent 
damages  on  the  issues  of  law.  The  defendant 
moved  for  a  new  trial  on  a  case  made,  and  at 
the  same  time  the  demurrer  was  argued. 

Mr.  H.  Bleecker,  for  the  defendant. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Sutherland,  /.  The  issue* 
to  be  tried  were:  1.  The  general  issue,  with 
notice.  2.  The  issue  joined  upon  the  defend- 
ant's second  special  plea  of  a  voluntary  surren- 
der of  the  premises  by  the  plaintiff,  without 
suit  or  lawful  eviction.  The  defendant  held 
the  affirmative  of  the  second  issue;  and  all  the 
plaintiff  had  to  do  to  sustain  the  first,  was  to 
prove  the  execution  of  the  defendant's  deed 
with  the  covenant  of  warranty.  The  plea  of 
non  est  factum  in  covenant  or  *debt  on  [*2O5 
specialty  only  puts  the  execution  of  the  deed 
in  issue,  and  not  the  breach  of  covenantor  any 
matter  of  defense.  It  admits  the  breaches  as- 
signed and  every  other  material  allegation  in 
the  declaration,  provided  the  deed  itself  is 
proved.  1  Chit.  PI.,  482;  Gardner  v.  Gard- 
ner, 10  Johns.,  47;  Dale  v.  Roosevelt,  9  Cow., 
307;  Peake,  Ev.,  264,  265,  2fi6,  ed.  of  1806, 
where  this  rule  is  very  clearly  stated  as  fol- 
follows:  If  the  declaration  (in  covenant)  con- 
tains different  averments,  and  the  defendant 
only  plead  non  estjactum,  the  other  facts  can- 
not be  controverted,  nor  will  the  plaintiff  be 
under  any  necessity  of  proving  them  further 
than  may  be  sufficient  to  ascertain  his  damages. 
Tidd,  Pr.,  593;  6  Cr.,  206.  The  objection, 
therefore,  taken  by  the  defendant  upon  the 
trial,  that  the  plaintiff  was  bound  to  prove  his 
eviction  by  the  production  of  the  record  of 
judgment  and  writ  of  possession,  was  proper- 
ly overruled.  The  state  of  the  pleadings  ren- 
dered such  proof  unnecessary. 

2.  Evidence  of  title  in  the  defendant  at  the 
date  of  his  covenant  was  properly  excluded. 
He  was  concluded  by  the  recovery  in  the  eject- 
ment suit  against  the  plaintiff,  of  which  due 
and  seasonable  notice  was  proved  to  have  been 
given  to  him,  and  the  defense  of  which  he  may 
be  considered  as  having  actually  assumed. 
Although  the  judge  had  decided  that  it  was 
unnecessary  for  the  plaintiff  to  prove  notice  of 
the  suit  to  the  defendant,  he  was  right  in  per- 
mitting him  subsequently  to  give  such  evi- 
dence, if  the  plaintiff  thought  proper  to  give 
it.  It  is  unnecessary  to  consider  whether  it 
was  incumbent  upon  him  to  give  it  or  not. 

8.  The  evidence  offered  by  the  defendant, 
that  the  plaintiff  accepted  a  deed  for  the  prem- 
ises from  Gilbert  Stewart  and  gave  back  a  mort- 
gage, and  that  the  judgment  and  eviction  men- 
tioned in  the  declaration  were  in  consequence 
of  said  deed  and  mortgage,  was  also  properly 
excluded  ;  it  was  offered  under  the  notice,  and 
was  clearly  inadmissible  on  the  ground  of  va- 
riance. The  notice  was  of  a  deed  from  Sam- 
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uel  Dexter,  to  the  plaintiff  and  a  mortgage  back 
to  him.  There  is  no  allusion  whatever  in  the 
notice  to  Gilbert  Stewart  as  Dexter's  agent,  or 
in  any  other  manner.  The  offer  of  the  defend- 
ant to  prove  that  he  was,  in  fact,  Dexter's 
2O6*]  agent,did  not  remove  *the  difficulty.  It 
was  not  offered  to  be  proved  that  the  plaintiff 
knew  him  to  be  Dexter's  agent  and  dealt  with 
him  as  such  in  the  transaction.  It  was  also  in- 
admissible on  another  ground  ;  it  was  offering 
to  prove  the  evidence  given  on  the  trial  of  the 
ejectment  suit  to  show  the  ground  of  the  re- 
covery. This  cannot  be  done  without  produc- 
ing the  nmpriua  record  to  show  what  the  plead- 
ings and  issue  were. 

The  same  objections  would  exist  to  the  evi- 
dence, if  it  had  been  offered  under  the  second 
special  plea.  That  speaks  of  Dexter,  not  of 
Stewart ;  and  the  facts  which  it  states  in  rela- 
tion to  the  ground  of  the  recovery,  could  not 
be  proved  without  the  production  of  the  rec- 
ord. The  motion  for  a  new  trial  must  be  de- 
nied upon  the  case. 

The  plaintiff  is  also  entitled  to  judgment  upon 
the  demurrer  to  the  defendant's  rejoinder.  It  is 
clearly  bad  for  the  special  causes  assigned. 

Cited  in— 15  Wend.,  609 ;  17  Wend.,  144 ;  5  Barb.,  453; 
7  Abb.  N.  S.,  109. 


STYMETS  ET  AL.  9.  BROOKS. 

Statute  of  Frauds — Agreement  not  Within — Deed 
to  Enable  Grantee  to  Compromise  with  Persons 
in  Possession — Conveyance  by  Him  of  Part  of 
Land — Guarantor  Liable  for  Consideration 
Money  Received — Not  Liable  for  Lands  Held 
in  Trust — Lands  Cannot  be  Sold  on  Execution 
Issued  after  Defendant's  Death. 

Where  a  party  by  a  written  instrument  acknowl- 
edges to  have  received  a  deed  conveying  to  a  third 
person  lands,  to  be  paid  for  in  a  specified  manner, 
and  at  the  foot  of  the  instrument  promises  to  see 
the  contract  fulfilled,  such  promise  is  not  within 
the  Statute  of  Frauds,  and  may  be  enforced  by  ac- 
tion. 

So,  where  the  deed  is  executed  to  enable  the 
grantee  to  compromise  with  the  persons  in  posses- 
sion, and  the  grantee  conveys  a  portion  of  the  land 
and  receives  the  consideration  money,  the  guaran- 
tor of  the  contract  is  liable  for  the  money  thus  re- 
ceived ;  but  where  the  grantee  receives  a  surrender 
of  a  portion  of  the  land  from  the  tenant,  who  at- 
torns to  him,  the  guarantor  is  not  liable  for  its  value, 
the  grantee  or  his  heirs  being  considered  in  law  as 
holding  the  same  in  trust  for  the  grantors. 

Had  the  land  thus  surrendered  been  sold  under  a 
valid  judgment  and  execution  against  the  grantee, 
and  thus  applied  to  the  benefit  of  the  grantee,  it 
seems  that  the  guarantor  would  have  been  liable 
for  its  value. 

Lands  cannot  be  sold  on  an  execution  issued  after 
the  death  of  the  defendant,  although  the  execution 
bears  teste  as  of  a  day  previous  to  the  death  of  the 
defendant. 

Citations-1  Cai.,  45;  3  Johns.,  100:  1  Paige,  125:  2 
Paigo,  267;  2  Saund.,  6,  n.  1,  72  a;  Bac.,  tit.  Execu- 
tion. 731,  pi.  14,  note ;  2  Tidd,  915,  VXX>;  2  Arch.  Pr., 
88,  90  :  Graham  Pr.,  308, 650 : 1  Arch.  Pr..  282 ;  7  T.  R., 
20;  6  T.  R.,  368;  1  Bos.  &  P..  571 ;  2  Ld.  Raym..  849 ;  1 
Saund.,  219.  e.  /. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Orange  Circuit  in  Sep.,  1881,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the  Circuit 
Judges. 

2O  7*]  *The  instrument  declared  on  is  in 
these  words :  "This  is  to  certify  that  I  have 
this  day  received  from  Peter  Stymets  and  others 
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the  deed  of  lots  No.  54  and  72.  containing  500 
acres,  situated  in  Chenango  Co.,  as  described 
in  the  said  deed,  in  favor  of  Jonathan  Brooks, 
the  lot  No.  72  containing  260  acres  ;  the  agree- 
ment is,  that  Peter  Stymets  and  the  others  are 
to  receive  one  dollar  per  acre,  viz. :  sixty  dol- 
lars when  the  said  Brooks  gets  possession,  the 
remainder  in  one  and  two  years  in  equal  pay- 
ments of  one  hundred  dollars  each  year.  Lot 
No.  54,  containing  240  acres,  was  sold  by  Ann 
Stymets,  widow  of  Frederick  Stymets,  de- 
ceased, some  20  years  ago,  to  Edmond  Cook, 
for  three  dollars  per  acre.  There  has  been  re- 
ceived upon  it  between  two  and  three  hundred 
dollars  ;  the  balance,  with  the  interest,  is  still 
due.  The  understanding  is,  that 'if  Jonathan 
Brooks  can  compromise  with  the  present  ten- 
ants, and  they  pay  the  balance  due,  according 
to  contract,  from  Edmond  Cook,  with  the  in- 
terest, he  is  bound  so  to  do ;  and  Peter  Stymets 
hereby  promises  to  compensate  him  liberal 
(liberally)  for  his  trouble,  or  otherwise  to  act 
as  in  his  judgment  he  may  see  fit.  It  is  under- 
stood that  Jonathan  Brooks  is  to  be  at  the  ex- 
pense himself  of  all  surveys  and  other  charges 
that  may  accrue. 

I  hereby  promise  and  engage  to  see  the  above 
contract  and  promise  fulfilled.  New  York, 
24th  April,  1826.  (Signed)  John  J.  Brooks." 

The  suit  was  brought  against  John  J.  Brooks; 
after  setting  forth  the  execution  of  the  deed 
referred  to  in  the  instrument,  and  the  purport 
of  the  instrument  itself,  the  plaintiffs  in  the 
first  count  of  the  declaration  aver  that  May  1, 
1828,  Jonathan  Brooks,  by  virtue  of  the  deed, 
entered  into  possession  of  part  of  lot  No.  72, 
had  the  same  surveyed  and  ascertained  its  con- 
tents to  be  only  190  instead  of  260  acres,  and 
took  the  sole  and  exclusive  possession  of  the 
said  190  acres  ;  that  Apr.  12,  1827,  Jonathan 
Brooks,  by  virtue  of  the  said  deed  and  agree- 
ment, compromised  with  one  Luther,  a  tenant 
of  part  of  lot  No.  54,  who  surrendered  to  him 
194  acres  of  land  of  the  value  of  $117,  which 
194  acres  Jonathan  Brooks  sold  and  conveyed 
away  and  converted  the  price  thereof  to  his 
own  use  ,  and  that  Aug.  11,  1827,  Jonathan 
*Brooks  recovered  from  one  Landers,  [*2O8 
a  tenant  residing  on  lot  No.  54,  60  acres  of 
land,  another  parcel  of  lot  No.  54,  and  entered 
into  the  peaceable  possession  thereof,  and  con- 
verted the  same  to  his  own  use,  which  60  acres 
were  at  the  time,  of  the  value  of  $300,  of  all 
which  premises  the  said  John  J.  Brooks  had 
notice.  By  means,  etc.,  the  said  John  J.  Brooks 
became  liable  to  pay,  etc.,  yet,  etc.  The  dec- 
laration also  contained  a  count  in  indebitatus 
assumpsit  for  land  sold  and  conveyed  by  the 
plaintiffs  to  Jonathan  Brooks  at  the  request  of 
the  defendant,  and  also  a  count  for  money  had 
and  received  by  Jonathan  Brooks  at  the  in 
stance  of  the  defendant.  The  defendant  plead- 
ed non  assumpsit.  On  the  trial  the  plaintiffs 
proved  the  execution  of  the  deed  referred  to  in 
the  instrument,  bearing  date  Apr.  2,  1826,  and 
also  of  the  instrument  itself,  and  then  proved 
that  Jonathan  Brooks  claimed  to  be  the  owner 
of  lot  No.  72.  surveyed  it  and  ascertained  its 
contents  to  be  190  acres ;  that  he  brought  an 
ejectment  against  a  person  claiming  to  be  the 
owner,  who  surrendered  the  lot  to  him  in  June, 
1828,  but  that  a  tenant  of  such  defendant  re- 
mained in  possession  of  3  or  4  acres  ;  that  in 
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May,  1826,  Jonathan  Brooks  compromised  with 
one  Luther,  a  tenant  of  part  of  lot  No.  54, 
and  received  the  surrender  of  19i  acres  of  land, 
which,  in  May,  1827,  for  the  consideration  of 
$156,  he  conveyed  to  Luther,  releasing  to  him 
90  acres  of  lot  No.  54  ;  and  that  Aug.  11,  1827, 
Jonathan  Brooks  compromised  with  one  Land- 
ers, who  was  in  possession  of  the  residue  of 
lot  No.  54,  and  who  surrendered  to  Brooks  60 
acres  of  the  said  lot,  and  became  the  tenant  of 
the  same  under  Brooks.  The  value  of  the  19^ 
acres  was  shown  to  be  $6  per  acre,  and  the 
•value  of  the  60  acres  $5  per  acre.  The  plaint- 
iff also  proved  that  on  an  execution  under  a 
judgment  in  favor  of  J.  C.  Clark  against  Jon- 
athan Brooks  for  $1,200  debt,  etc.,  docketed 
in  Aug.,  1827,  lot  No.  72  and  the  60  acres  in 
lot  No.  54,  surrendered  by  Landers,  were  sold, 
of  which  a  deed  was  executed  by  the  sheriff  of 
Chenango  to  the  purchaser  Mar.  23,  1831.  It 
was  proved  that  the  execution  on  which  the 
sale  was  had,  was  issued  after  the  death  of 
Jonathan  Brooks,  but  that  it  bore  teste  of  a  day 
anterior  to  his  death  ;  and  it  was  also  proved 
that  the  services  of  Jonathan  Brooks  in  refer- 
2O9*]  ence  *to  lot  No.  72  were  worth  to  the 
plaintiffs  the  sum  of  $75,  and  in  reference  to 
lot  No.  54  were  worth  $25. 

The  judge  charged  the  jury  that  the  defend- 
ant was  responsible  for  the  190  acres  of  land 
in  lot  No.  72  at  the  rate  of  one  dollar  per  acre, 
with  the  interest  thereof  from  June,  1828,  de- 
ducting the  3  or  4  acres,  of  which  it  did  not  ap- 
pear that  Jonathan  Brooks  ever  obtained  pos- 
session; that  he  was  also  responsible  for  the 
value  of  the  19£  acres  of  land  in  lot  54  sold  to 
Luther,  with  the  interest  thereof;  that  as  to  the 
60  acres,  although  it  might  be  doubtful  wheth- 
er the  more  appropriate  remedy  was  not  in 
equity,  still  he  was  of  opinion  that  the  plaint- 
iffs were  entitled  to  recover  the  value  of  the 
same,  with  interest  from  the  time  that  Landers 
became  the  tenant  of  Brooks,  and  that  the  de- 
fendant was  entitled  to  a  deduction  as  a  com- 
pensation for  the  services  of  Jonathan  Brooks. 
The  jury,  in  conformity  to  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiffs  for 
$633.50,  including  in  such  verdict  an  item  of 
$386.68,  as  the  value  of  the  60  acres,  with  the 
interest  thereof.  The  defendant  moves  for  a 
new  trial. 

Mr.  J.  R.  Van  Duzer,  for  defendant. 

Messrs.  T.  McKissock  and  J.  Story,  for 
the  plaintiffs. 

By  the  Court,  Nelson,  J.  It  was  said,  on 
the  argument,  that  the  promise  of  the  defend- 
ant upon  which  this  suit  is  brought  was  bad 
under  the  Statute  of  Frauds,  on  the  ground 
that  it  was  a  collateral  undertaking  for  Jona- 
than Brooks,  and  there  was  no  consideration 
in  the  note  or  memorandum  produced  and  re- 
lied on.  The  objection  was  not  made  at  the 
trial,  which  is  probably  a  sufficient  answer,  but 
we  are  satisfied  if  it  had  been,  it  could  not  be 
sustained.  The  delivery  of  the  deed  to  the  de- 
fendant by  the  plaintiffs,  which  is  stated  in  the 
written  memorandum,  constitutes  a  good  con- 
sideration for  his  undertaking,  1  Cai.,  45;  3 
Johns.,  100;  it  is  fair  to  infer  that,  without  such 
engagement  on  the  part  of  the  defendant,  the 
plaintiffs  would  not  have  parted  with  their  title 
upon  the  sole  responsibility  of  JonathanBrooks. 
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Here  was  an  injury  *or  loss  to  the  [*21O 
plaintiffs,  if  not  benefit  to  the  defendant, which 
creates  a  sufficient  consideration. 

It  is  conceded  there  is  no  valid  objection  to 
the  recovery  of  the  price  of  lot  No.  72,  as  the 
agreement  is  absolute  to  pay  therefor  $1  per 
acre.  On  survey,  the  lot  fell  short  of  the  esti- 
mate by  the  parties  and,  therefore,  a  deduction 
was  made  on  the  trial.  Nor  do  I  perceive  any 
objection  to  the  recovery  of  the  value  of  the 
19|  acres  of  lot  No.  54,  as  Brooks  compromised 
with  one  of  the  tenants,  as  he  was  authorized 
to  do  by  the  agreement,  and  received  for  the 
same  $156.  A  reasonable  construction  of  that 
instrument  obligates  Jonathan  Brooks  to  pay 
to  the  plaintiffs  the  amount  received  on  a  com- 
promise with  the  tenants  and,  of  course,  the 
defendant  is  bound  to  see  that  obligation  ful- 
filled. Any  other  construction  would  render 
the  agreement  absurd  and  nugatory.  But  the 
value  of  the  60  acres,  parcel  of  lot  No.  54, 
which  remained  in  Brooks  undisposed  of  in 
his  lifetime,  was,  I  think,  erroneously  included 
in  the  recovery. 

Although  the  agreement  is  obscurely  drawn, 
and  its  true  meaning  somewhat  difficult  to  as- 
certain, yet,  so  far  as  lot  No.  54  is  concerned, 
the  object  seems  to  have  been  to  obtain  a  com- 
promise with  the  tenants,  who  were  probably 
holding  adversely  to  the  plaintiffs,  by  induc- 
ing them  either  to  purchase  or  give  up  posses- 
sion. If  they  purchased,  the  consideration  be- 
longed to  the  plaintiffs,  and  Jonathan  Brooks 
was  to  be  compensated  for  his  trouble;  if  they 
refused  and  gave  up  possession,  then  he  was  to 
hold  the  same  for  the  benefit  of  the  plaintiffs. 
This  is  fairly  to  be  inferred  from  an  examina- 
tion of  the  whole  instrument,  and  particularly 
by  reference  to  the  terms  agreed  on  as  to  the 
other  lot.  As  to  that  a  price  was  stipulated, 
which  Jonathan  Brooks  was  to  pay  if  he  ob- 
tained possession;  and  we  are  bound  to  infer 
that  if  he  was  to  beholden  as  purchaser  of  this 
lot  also,  a  like  stipulation  would  have  been 
made.  As  to  this  lot,  however,  the  only  obli- 
gation imposed  was  to  settle  with  the  tenants, 
by  receiving  the  balance  due  on  an  old  contract 
which  had  been  given  for  the  lot,  or  he  was 
otherwise  to  act  as  in  his  judgment  he  should 
see  fit.  He  did  compromise  by  receiving  $156 
for  part,  and  possession  of  60  acres  of  land. 
The  money  he  was  bound  to  *pay  over,[*21 1 
and  the  60  acres  he  held  as  trustee  for  the 
plaintiffs.  The  title  was  probably  given  to  him 
by  them,  to  enable  him  to  complete  any  ar- 
rangements he  might  make  with  the  tenants. 
Most  clearly,  if  it  was  intended  to  hold  him 
personally  for  the  value  of  such  part  as  he  ob- 
tained possession  of,  on  any  arrangement  he 
might  make,  it  should  and  would  have  been 
so  stipulated  in  the  agreement. 

But  it  is  said  that  inasmuch  as  the  60  acres 
have  been  sold  on  judgment  and  execution  for 
the  benefit  of  Jonathan  Brooks,  the  defendant 
ought  to.  be  accountable  to  the  plaintiffs  for 
the  value.  Whether  this  consequence  would 
follow  from  the  agreement,  it  is  not  important 
to  examine,  though  I  am  inclined  to  think  it 
would.  It  is  clear  that  the  title  still  remains  in 
the  heirs  of  Jonathan  Brooks,  and  in  equity 
they  would  be  considered  as  holding  it  subject 
to  the  trust  or  right  of  the  plaintiffs.  The  judg- 
ment of  Clark  is  a  lien  upon  the  land  at  law. 
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but  in  equity  such  lien  would  be  subject  to  the 
rights  of  the  plaintiffs  1  Paige,  125;  2  Id., 
267.  The  sale  on  the  execution  was  inopera- 
tive, and  passed  no  title  to  the  purchaser.  Aft- 
er the  death  of  a  defendant,  no  execution  can 
issue  against  his  personal  representatives,  heirs 
or  terre-tenants,  without  a  scire facias.  2  Saund., 
6.  n.  I-,  72  a;  Bac.,  tit.  Execution,  731,  pi.  14, 
note;  2  Tidd,  1029;  2  Archb.  Pr.,  88.  The  rea- 
sons given  are,  that  a  new  party  is  affected  by 
the  execution,  and  there  would  be  a  discrep- 
ancy between  it  and  the  record,  and  indeed 
there  is  no  authority  for  the  process.  A  scire 
facias,  therefore,  is  necessary  not  only  to  make 
these  new  parties  parties  to  the  record,  but  to 
give  them  a  day  in  court  to  show  cause,  if  any, 
against  the  application  of  the  property  to  the 
discharge  of  the  judgment.  A  practice  has  been 
reluctantly  sanctioned  by  the  courts,  which 
at  first  view  would  seem  to  be  an  exception  to 
the  above  rule;  but  it  is  not.  If  a  defendant 
dies  within  the  year  and  day  (the  time  within 
which  an  execution  may  issue  of  course  against 
him  if  living),  execution  may  issue  after,  pro- 
vided it  can  be  tested  according  to  the  prac- 
tice of  the  court  before  his  death.  Graham 
Pr.,  308,  650;  1  Archb.  Pr.,  282;  2  Id.,  90. 
Though  this  practice  is  well  settled,  an  exam- 
ination of  the  English  cases  will  show  that  it 
was  long  contested,  and  its  justice  and  pro- 
212*]  priety  seriously  *questioned,  as  in  ef- 
fect it  gave  an  unjust  preference  to  the  plaint- 
iff in  the  execution,  over  prior  claims  in  the 
distribution  of  the  assets.  7  T.  R.,  20;  6  Id., 
368;  1  Bos.  &  P.,  571.  The  reasons  of  this 
practice  are,  that  the  execution  as  to  the  de- 
fendant relates  to  the  teste  and  binds  the  goods 
from  that  time,  and  there  is,  therefore,  no  in- 
congruity or  defect  in  the  record,  as  that  would 
show  the  goods  bound  before  the  death  of  the 
defendant.  According  to  this  theory,  there  is 
no  new  party  interested  or  affected,  and  the 
case  is  viewed  in  the  same  light  as  if  the  exe- 
cution had  actually  issued,  the  property  taken 
and  in  possession  of  the  law  at  the  time  of  the 
death  of  the  defendant.  With  the  exception 
just  stated,  even  &fi.fa.  cannot  be  issued  after 
the  death  of  the  defendant  until  the  judgment 
is  revived,  and  the  reasons  given  for  it  have  no 
application  to  any  other  species  of  execution, 
and  it  is  expressly  confined  to  the  goods  and 
chattels  of  the  deceased.  2  Saund.,  6,  n.  1;  2 
Ld.  Raym.,  849;  1  Archb.  Pr.,  282;  2  Id.,  88. 
All  the  cases  to  be  found  in  the  books  in  which 
the  exception  is  stated  relate  to  the  common 
law  writ  of  fi.  fa.,  which  goes  only  again.' t  the 

foods  and  chattels  of  the  defendant.  2  Tidd, 
15;  1  Saund.,  219,  e,f.  It  is  the  judgment 
which  binds  the  land,  and  the  execution  is  used 
only  as  process  by  which  to  raise  the  debt  out 
of  it.  With  us  the  land  is  sold  absolutely,  giv- 
ing fifteen  months'  credit  on  the  judgment  to 
the  defendant  to  redeem.  In  England,  the 
elegit  directs  the  sheriff  to  deliver  a  moiety,  of 
which  the  plaintiff  holds  possession  till  the  debt 
is  paid,  and  the  levari  facias  appropriates  the 
rents  and  profits  on  like  terms.  The  teste  of 
these  writs  is  unimportant,  except  so  far  as  the 
regularity  of  the  process  is  concerned.  On  the 
death  of  the  defendant,  the  real  estate  descends 
to  his  heirs,  and  to  allow  execution  to  be  after- 
wards issued  and  the  lands  sold  would  be  af 
feeling  the  rights  of  new  parties,  without  an 


opportunity  to  be  heard.  Sergeant  Williams, 
in  his  note  to  Jefferson  v.  Morton,  2  Saund.,  6, 
says,  that  in  case  of  the  death  of  a  defendant 
within  the  year  and  day,  the  plaintiff  cannot 
sue  out  an  e'legil  under  the  Statute  2  West.,  ch. 
18,  against  his  lands  in  the  hands  of  the  heir  or 
terre-tenants,  or  generally  any  other  execution, 
without  a  set.  fa.,  although  he  may  in  some 
cases  have  a  fi.  fa.  against  the  goods  in  the 
hands  *of  the  executor,  referring  to  [*213 
the  exception  above  stated.  So  if  the  conusor 
dies  within  the  year,  the  conusee  cannot  have 
an  elegit  against  his  heirs  or  terre-tenants  with- 
out such  writ,  the  rule  being,  he  says,  that 
where  a  new  person,  who  was  not  a  party  to  a 
judgment  or  recognizance,  becomes  chargeable 
to  the  execution,  there  must  be  a  scire  facia*  to 
make  him  a  party  to  the  judgment  or  recogni- 
zance. If  the  above  views  be  correct,  then  the 
60  acres  have  not  been  appropriated  for  the 
benefit  of  Jonathan  Brooks,  and  if  he  held  as 
trustee  for  the  plaintiffs,  as  I  am  of  opinion  he 
did,  a  new  trial  must  be  granted,  unless  the 
plaintiff  will  deduct  $386.68,  the  amount  re- 
covered for  the  60  acres.  The  remedy  in  re- 
spect to  the  60  acres  must  be  in  another  forum. 
I  perceive  no  well  founded  objection  to  the  in- 
terest as  charged. 

New   trial  granted,  unless   plaintiffs   deduct 
$386.68  from  the  verdict. 

Cited  in— 19  Wend.,  645;  45  N.  Y.,  374: 64  N.  Y.,  193; 
14  Barb.,  252;  47  Barb.,  498:  38  Super..  552;  2  Wall.,  317; 
4  How.  U.  S.,  77;  50  Am.  Dec.,  129  (15  Ala.,  225). 


BRACE  ET  AL.  v  BENSON. 

Practice — Amendment  of  Mesne  Process  in  Jus- 
tice Court. 

Mesne  process  in  a  justice's  court  is  amendable  in 
the  name  of  one  of  several  plaintiffs :  and  it  was  ac- 
cordingly held  in  this  case  that  a  summons  at  the 
suit  of  several  plaintiffs  might  be  amended  after 
the  return  of  the  same,  by  altering  the  Christian 
name  of  one  of  the  plaintiffs  from  Joseph  to  Jas- 
per. 

Citations— 4  Cow.,  49,  504 : 1  Cow.,  203  ;  7  Taunt., 
295 :  2  Bos.  &  P.,  109 ;  3  Maule  &  8.,  450  :  Cow.  Tr., 
694.  695  ;  2  K.  S.,  225,  sec.  1 ;  424,  sec.  1. 

ERROR  from  the  Madison  C.  P.  Brace  and 
20  others  as  plaintiffs,  commenced  a  suit 
before  a  justice  of  the  peace,  against  Benson, 
by  summons.  In  the  summons  one  of  the 
plaintiffs  was  named  Joseph  S.  Keeler.  On 
the  return  of  the  process  the  parties  appeared, 
and  the  plaintiffs  by  their  counsel  moved  the 
justice  that  the  summons  be  amended,  by  strik- 
ing out  the  word  "Joseph"  in  the  name  of 
Joseph  S.  Keeler,  and  inserting  in  lieu  thereof 
the  word  "Jasper,"  so  as  to  make  the  same  con- 
form to  a  written  request  for  process  delivered 
to  the  justice  before  the  issuing  of  the  sum- 
mons ;  which  motion  was  opposed  by  counsel. 
The  justice  decided  in  favor  of  the  amend- 
ment, and  altered  the  summons  by  inserting 
the  name  Jasper,  instead  of  Joseph.  Where- 
upon the  plaintiffs  declared,  and  subsequently 
•judgment  was  rendered  in  their  favor.  [*2l4 
The  defendant  sued  out  a  certiorari,  removing 
the  judgment  into  the  Madison  C.  P.,  which 
court  reversed  the  judgment.  Whereupon  the 
plaintiffs  sued  out  a  writ  of  error. 
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Mr.  M.J.T.  Reynolds,  for  the  plaintiffs  in 
error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  The  only 
question  is  whether  meme  process  is  amenda- 
ble in  the  name  of  the  plaintiff  in  such  process,  | 
and  whether  such  amendment  may  be  made  in 
a  justice's  court.  It  has  been  decided  in  this 
court  that  meme  process  is  not  amendable  when 
tested  or  returnable  out  of  term.  4  Cow.,  49, 
504.  It  has  been  amended  when  returnable 
at  a  wrong  place,  1  Cow.,  141  ;  and  where  the 
name  of  a  wrong  person  was  inserted  as  Chief 
Justice,  1  Cow.,  203.  Amendments  have  been 
granted  by  inserting  a  different  person  for  de- 
fendant than  the  one  named  in  the  writ ;  but 
not  different  from  the  one  served  with  process. 
7  Taunt.,  295.  So  the  name  of  the  defendant 
has  been  amended  where  there  was  but  one  de- 
fendant, it  appearing  that  the  right  name  was 
contained  in  an  affidavit  to  hold  to  bail.  2  Bos. 
&  P.,  109  ;  this  was  granted  after  the  service 
of  the  process,  the  mistake  being  merely  cleri- 
cal. The  same  thing  was  since  done  in  Mestan 
v.  Hurlz,  3  Maule  &  8.,  450,  after  a  plea  of 
misnomer  in  abatement.  In  this  case,  Le  Blanc 
says  there  is  no  difference  between  amending 
the  name  and  any  other  part  of  the  declaration. 
The  only  doubt  in  that  case  arose  from  the  fact 
that  the  suit  was  a  penal  action  ;  but  that,  it 
was  said,  made  no  difference  ;  it  was  the  same 
as  a  civil  suit.  See  Cow.  Tr.,  694,  695.  The 
language  of  the  Revised  Statutes  is  broad  : 
"The  court  in  which  any  action  shall  be  pend- 
ing, shall  have  power  to  amend  any  process, 
pleading  or  proceeding  in  such  action,  either 
in  form  or  substance,  for  the  furtherance  of 
justice,  on  such  terms  as  shall  be  just,  at  any 
time  before  judgment  rendered  therein."  2 
R.  S.,  424,  sec.  1.  The  7th  section  provides 
that  after  verdict,  judgment  shall  not  be  stayed 
for  a  variety  of  defects  in  process,  pleadings 
2 1 5*]and  *proceedings  ;  among  them  is  a  mis- 
take in  the  name  of  any  party.  It  is  a  general 
rule  that  any  matter  which  is  cured  by  verdict, 
is  amendable  before  verdict.  There  is  no  ques- 
tion, therefore,  that  this  matter  was  amenda- 
ble ;  and  that  a  justice's  court  possesses  the 
same  power  as  to  amendments,  as  courts  of 
record,  appears  from  2  R.  S.,  225,  sec.  1:  "Ev- 
ery justice  of  the  peace  elected  in  any  town  of 
this  State,  or  appointed  for  any  city  in  which 
special  courts  are  not  established  by  law,  is 
hereby  authorized  to  hold  a  court  for  the  trial 
of  all  actions  in  the  next  section  enumerated, 
and  to  hear,  try  and  determine  the  same  ac- 
cording to  law  and  equity  ;  and  for  that  pur- 
pose, where  no  special  provision  is  otherwise 
made  by  law,  such  court  shall  be  vested  with 
all  the  necessary  powers,  which  are  possessed 
by  courts  of  record  in  this  State." 

I  am  clearly  of  opinion  that  the  justice  had 
the  power  of  amendment  and  exercised  it  dis- 
creetly. Consequently,  the  C.  P.  erred  in  re- 
versing his  judgment. 

Judgment  of  Madison  C.  P.  reversed,  with  sin- 
gle eosti. 

Cited  in— 14  Wend.,  230 ;  15  Wend..  668 ;  1  Denlo,  140; 
4  Denio,  421 ;  1  Hurl).,  550;  11  Barb..  659;  21  Harb., 
660;  22  Barb.,  1S» ;  45  Harb.,  1WJ;  63  Barb.,  571;  62 
Harb,,  345;  3«  How.  Pr.,  121 ;  fi  Abb.  Pr.,  381  ;  8  Abb. 
N.  8.,  291 ;  3  B.  D.  8..  18!!;  2  Hilt.,  13;  3  Daly,  208;  41 
-Midi.,  143. 
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HOLDGATE  v.  CLARK. 

Action  on  Bond  for  Peaceable  and  Quiet  Posses- 
sion— Breach  of  Bond. 

Where  a  party,  three  days  after  the  purchase  of 
a  lot  of  land  at  a  sheriff's  sale,  entered  into  a  bond 
that  within  a  month  thereafter  he  would  give  the 
obligee  peaceable  and^quiet  possession  of  the  prem- 
ises, and  would  indemnify  and  gave  him  harmless: 
against  the  claims  which  the  defendant  in  the  exe- 
cution might  have  to  the  lot,  excepting  the  right 
to  redeem,  and  the  obligee  entered  and  remained  in. 
possession  of  the  lot  for  14  months,  and  then  the 
defendant  in  the  execution  sued  him  for  the  use 
and  occupation  of  the  land  during  that  period  and* 
recovered  a  verdict  for  $140,  it  was  held  that  the 
bond  was  forfeited,  and  that  the  obligor  having  bad- 
notice  of  the  suit,  was  responsible  for  the  amount 
of  the  recovery,  and  for  the  costs  of  the  prosecu- 
tion and  defense  of  the  suit. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  debt  on  a  bond  in  the  penal 
sum  of  $5,000,  executed  by  the  defendant  to> 
the  plaintiff,  bearing  date  Apr.  9,  1827,  con- 
ditioned to  indemnify  and  save  harmless  the 
plaintiff  "against  all  claims  either  in  his  own 
right  or  in  the  right  of  *any  other  per-  [*216- 
son  or  persons  claiming  under  or  from  said 
Clark ;  also  against  any  and  every  claim  or 
claims  which  Loring  Delano  or  any  other  per- 
son or  persons  claiming  under  him  may  have 
to  a  certain  lot  of  land  (particularly  describing 
it),  being  the  same  lot  or  premises  now  or 
lately  occupied  by  Loring  Delano,  except  as 
against  a  mortgage  given  by  the  said  Delano  ta 
Thayre  &  Thurber,  for  $600  on  the  premises 
above  mentioned,  and  further  excepting  the 
rights  of  all  persons  to  redeem  said  premises 
or  any  part  thereof,  under  any  existing  law  of 
this  State  under  a  sale  of  said  premises  made  by 
the  sheriff  of  the  County  of  Oneida.ou  the  sixth 
day  of  April,  1827,  on  an  execution  against  the 
said  Delano  in  favor  of  the  said  Clark;  and  also 
against  all  judgments  and  mortgages,  claims 
and  demands  of  every  name  and  nature,which 
would  be  lien  upon  the  estate  aforesaid  up  to 
the  date  of  these  presents,  except  so  far  as  the 
right  of  redemption  is  concerned  in  the  afore- 
said sale  ;  and  also,  that  the  said  Clark  will 
give  peaceable  and  quiet  possession  of  the  said 
premises  to  said  Holdgate,  with  all  the  ap- 
purtenances in  good  repair  as  they  are  on  the 
first  day  of  May  next,  then,"  etc.  After  set- 
ting forth  the  substance  of  the  bond, the  plaint- 
iff avers  that  May  1,  1827,  the  defendant  gave 
him  possession  of  the  premises,  and  that  he 
remained  in  possession  thereof  for  14  months 
then  next  following,  during  which  time  no 
person  redeemed  the  premises  ;  that  in  August, 
1828,  Loring  Delano  claiming  to  be  entitled  to 
the  rents  of  the  said  premises  for  the  said  peri- 
od of  14  months,  and  that  the  defendant  had 
no  right  or  title  to  put  the  plaintiff  in  posses- 
sion of  the  same,  impleaded  the  plaintiff  for 
the  use  and  occupation  of  the  said  premises  dur- 
ing the  said  period,  and  such  proceedings  were 
had  in  the  said  action  that  at  a  Circuit  Court 
holden  in  and  for  Oneida  in  Oct.,  1828,  Dela- 
no recovered  a  verdict  against  the  plaintiff  for 
the  sum  of  $140  damages  and  six  cents  costs, 
for  and  in  consequence  of  the  use  and  occupa- 
tion of  the  said  premises  by  the  plaintiff  du- 
ring the  period  aforesaid;  and  that  he,  the 
plaintiff,  was  then  and  there  compelled  and  did 
pay  the  said  sum  of  $140, together  with  $30  the 
costs  of  prosecutinc  the  suit,  and  also  was  thea 
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and  there  compelled  and  did  pay  $25  the  costs 
217*]  of  defending  the  said  *suit,  and  that 
the  defendant  had  notice  of  the  suit  prosecuted 
by  Delano,  and  of  all  and  singular  the  prem- 
ises, yet,  etc.  To  this  declaration  the  defend- 
ant demurred. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  The  only 
breach  assigned  in  the  declaration  is,  that  the 
plaintiff  had  been  compelled  to  pay  Loring 
Delano  $140,  with  costs,  for  the  use  and  occu- 
pation of  the  premises  mentioned  in  the  de- 
fendant's bond, for  the  14  months  during  which 
he  occupied  the  same  ;  and  the  only  question 
in  the  case  is  whether,  according  to  the  true 
construction  of  the  defendant's  bond,  it  in- 
demnifies the  plaintiff  against  a  claim  of  that 
description.  I  am  inclined  to  think  it  does. 
Delano  owned  the  premises  in  question  ;  Apr. 
6,  1827,  they  were  sold  under  an  execution  in 
favor  of  the  defendant  and  purchased  by  him; 
Apr.  9,  he  appears  to  have  sold  them  to  the 
plaintiff  and  to  have  bound  himself  to  give  him 
possession  May  1,  ensuing,  and  gave  him  the 
bond  on  which  this  suit  is  brought,  which  in- 
demnities the  plaintiff  against  all  claims  what- 
ever to  said  premises  (with  one  or  two  specified 
exceptions),except  the  right  of  all  persons  to  re- 
deem said  premises  under  the  existing  laws  of 
this  State.under  the  aforesaid  sale  thereof, made 
Apr.  5,1827.  Was  the  right  of  Delano  to  Com- 
pensation for  the  use  and  occupation  of  the 
premises  during  the  15  months,  a  right  of  claim 
to  redeem  them  within  the  meaning  of  the  above 
exception?  It  appears  to  me  it  was  not.  The 
defendant  acquired  no  right  to  the  possession 
of  these  premises,  by  virtue  of  his  purchase  at 
the  sheriff's  sale,  until  the  expiration  of  15 
months  thereafter.  Delano,  the  defendant  in 
the  execution,  had  a  right  to  retain  the  posses- 
sion for  that  period,  whether  he  or  any  one  else 
redeemed  in  the  mean  time  or  not.  His  right 
to  the  possession,  or  the  use  and  occupation  of 
the  premises,  was  in  no  respect  dependent  upon 
or  connected  with  the  right  to  redeem,  except 
2 1 8*]  that  they  were  both  secured  or  *con- 
ferred  by  the  same  legislative  Act.  It  appears 
to  me  to  have  been  the  intention  of  the  parties 
that  the  plaintiff  should  be  indemnified  against 
all  hazards  in  respect  to  this  property,  except 
those  particularly  enumerated,  and  the  hazard 
of  their  being  redeemed.  The  hazard  or  con- 
tingency of  being  called  upon  to  pay  for  the 
use  and  occupation  during  the  16  months.does 
not  fall  within  that  exception. 

Judgment  for  plaintiff,  with  leate  to  the  de- 
fendant to  plead  on  payment  of  costs. 


N.  ROGERS  ET  AL.  «.  KNEELAND. 

Statute  of  Frauds — Suit  against  Factor  for 
Breach  of  Warranty  of  Quality  of  Cotton 
Sold  by  Him — Promise  by  Third  Parly  to  In- 

NOTK.— Contracts.  1.  Construction  of  two  or  more 
instrument*  together.  See  Smith  v.  Tallcott,  21  Wend., 
202,  note. 

2.  Statute  of  Frauds— Where  there  appears  to  have 
been  a  consideration  the  cane  is  not  tritmn.  See  the 
report  of  the  above  case  of  Rogers  v.  Kneeland,  in 
the  Court  of  Errors.  13  Wend.,  114,  not«. 
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demnify  Him  in  Such  Suit,  Valid  within  the 
Statute — Implied  Consideration — Authority  of 
Factor  to  Sell  Cotton  by  Sample — Estoppel — 
Acknowledgment  by  Principals  of  Liability, 
Amounts  to  Ratification — Construction  of  Con- 
tracts—  Two  Instruments,  Construed  Together 
as  One  Agreement. 

Where  a  factor  was  sued  for  the  breach  of  war- 
ranty as  to  the  quality  of  cotton  sold  by  him,  and 
his  principals,  after  iasue  joined  in  such  suit,  on  his 
refusal  to  pay  over  to  them  a  balance  of  the  pro- 
ceeds of  such  sale  until  indemnified  against  the 
damages  and  costs  to  which  he  might  be  subjected 
in  consequence  of  such  suit,  addressed  a  note  in 
writing  to  third  persons,  in  which,  after  stating  the 
existence  of  the  suit,  that  the  sale  relative  to  which 
it  was  brought  was  made  on  their  account ;  that 

]  they  were,  of  course,  liable  for  any  damages  that 
might  be  recovered,  and  were  desirous  of  providing 

|  a  full  indemnity  to  their  factor,  they  authorized  and 

i  requested  the  persons  to  whom  the  note  was  ad- 
dressed to  pay  to  their  factor  all  such  sums  of  mon- 
ey as  he  might  be  required  to  pay,  as  well  for  any 
damages  that  should  happen  to  be  recovered  against 

i  him  in  the  suit,  or  otherwise  in  relation  to  the  sale 

•  of  the  cotton,  as  also  all  costs  and  charges  to  which 
i  he  might  necessarily  be  put  in  that  behalf,  the  ad- 
|  vances  to  be  made  from  time  to  time  as  occasion 
:  might  require,  or  otherwise  at  the  election  of  the 
I  factor,  charging  such  advances  to  the  account  of 
1  the  principals ;  and  the  persons  to  whom  the  note 

was  addressed,  indorsed  thereon  and  signed  an  en- 
gagement in  this  form  :  "  We  will  promptly  comply 
;  with  the  request  of  Messrs.  L.  M.  &  Sons  as  con- 
tained in  the  within  order,"  which  was  delivered  to 
andjaccepted  by  the  factor,  and  upon  the  receipt  of 
j  which  he  paid  over  the  balance  due  to  his  principals; 
I  it  was  held,  that  the  promise  of  such  third  persons 
i  was  valid  within  the  Statute  of  Frauds ;  that  the 
[  implied  agreement  on  the  part  of  the  factor  to  con- 
tinue the  defense  of  the  suit,  and  make  the  neces- 
!  sary  advances  in  the  progress  of  the  same,  was  a 
i  good   and   sufficient   consideration  to  render  the 
I  promise  of  such  third  persons  binding ;  and  that  the 
|  consideration  being  necessarily  to  be  implied  from 
I  the  terms  of  the  instrument,  must  be  considered  as 
i  in  writing  within  the  meaning  of  the  statute. 

It  was  further  held,  that  the  principals  having  ac- 
knowledged their  liability  for  the  damages  that 
might  be  recovered  against  their  factor,  after  pos- 
sessing *the  means  of  ascertaining  the  grounds[*219 
|  upon  which  damages  were  claimed  from  him,  the 
l  parties,  who  at  the  request  of  the  principals  had  un- 
i  dertaken  to  pay  such  damages,  were  precluded  in  a 
suit  on  their  promise  from  proving  that  the  factor 
!  had  acted  without  authority,  and  contrary  to  in- 
j  structions,  in  selling  the  cotton  by  sample. 

Even  though  the  sale  by  sample  had  been  shown 
I  to  have  been  contrary  to  instructions,  the  acknowl- 

•  edgment  of  liability  by  the  principals  and  their  pro- 
'  curement  of  an  indemnity,  under  the  circumstances 
!  of  the  case,  would  have  been  held  a  ratification  of 
i  such  sale. 

It  is  a  general  principle,  applicable  to  all  instru- 
ments or  agreements,  that  whatever  may  be  fairly 
implied  from  the  term3  or  language  of  an  instru- 
ment, is,  in  judgment  of  law,  contained  in  it. 

Where  there  are  two  instruments,  one  full  and 
explicit  as  to  the  intent  and  meaning  of  the  parties, 
and  the  other  general,  but  referring  to  and  adopt- 
ing the  stipulations  contained  in  the  former,  in  giv- 
ing a  construction  to  the  agreement  of  the  parties, 
both  instruments  will  be  considered  as  forming  but 
one  agreement. 

Citations— 5  East,  10;  3  Johns-,  210;  8  Johns.,  29, 
39  ;  11  Johns.,  221 :  13  Johns.,  175  :  19  Com.  L.  R.,  55, 
272  ;  7  Id..  328,  414  :  1  Pet.,  501 ;  «  Com.  L.  R.,  531 ;  16 
Com.  L.  R.,  335 ;  20  Id.,  272 ;  9  East,  348 ;  1  Camp.,  242; 
1  Chit.,  290. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Kneeland  sued  N.  Rogers  and 
two  others  for  the  breach  of  a  guaranty  given 
under  the  following  circumstances:  Kneeland, 
as  the  factor  or  agent  of  a  mercantile  firm 
i  transacting  business  in   Alabama   under  the 
i  name  and  style  of  L.  Morgan  &  Sons,  having 
i  sold  at  the  City  of  N.  Y.  124  bales  of  cotton, 
'  belonging  to  the  said  firm,  to  one  James  An- 
I  drews,  Andrews,  in  January  Term,  1822,  com- 
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meaced  a  suit  against  Kneeland  for  a  breach  of 
warranty  in  the  sale  of  the  cotton,  alleging  a 
sale  by  sample,  and  that  the  cotton  delivered 
was  not,  at  the  time  of  the  delivery  thereof,  of 
the  like  goodness  and  quality  with  the  sample 
exhibited,  and  issue  was  joined  in  the  suit  thus 
commenced.in  the  same  Term  of  January,1822. 
All  the  proceeds  of  the  cotton  sold  to  Andrews 
had  been  paid  over  by  Kneeland  to  his  prin- 
cipals, L.  Morgan  &  Sons,  except  the  sum  of 
$463.31;  and  on  being  called  on  for  the  pay- 
ment of  that  balance,he  informed  his  principals 
of  the  commencement  of  the  suit  of  Andrews 
against  him,  and  told  them  that  before  he  would 
part  with  the  said  balance,  he  must  be  indem- 
nified against  the  suit.  L.  Morgan  &  Sons 
thereupon  drew  up  an  instrument  in  this  form: 
"  New  York,  August  5,  1822.  Messrs.  N.  Rog- 
ers &  Sons — Gentlemen :  A  suit  has  lately  been 
commenced  in  the  Supreme  Court  of  this  State 
by  James  Andrews  of  Boston  against  Henry 
2 2O*]  Kneeland  of  this  city,*relative  to  a  sale 
heretofore  made  by  Mr.  Kneeland  to  Mr.  An- 
drews of  a  parcel  of  cotton,  then  belonging  to 
us,  in  which  suit  the  plaintiff  has  laid  his  dam- 
ages at  two  thousand  five  hundred  dollars.  The 
sale  having  been  made  for  our  account,  we  are 
of  course  liable  for  any  damages  that  may  be 
recovered  in  the  suit  ;  and  being  desirous  of 
providing  a  full  indemnity  in  this  respect  to 
Mr.  Kneeland,  we  hereby  authorize  and  re 
quest  you  to  pay  him  all  such  sums  of  money 
as  he  may  be  required  to  pay,  as  well  for  any 
damages  that  shall  happen  to  be  recovered 
against  him  in  the  suit  above  mentioned,  or 
otherwise,  in  relation  to  the  sale  of  the  said 
cotton,  as  also  all  costs  and  charges  to  which 
he  may  necessarily  be  put  in  that  behalf,  in- 
cluding reasonable  counsel  fees  to  the  counsel 
to  be  by  him  employed  in  relation  to  the  said 
business— your  advances  to  Mr.  Kneeland,  as 
above,  to  be  made  from  time  to  time  as  occa- 
sion may  require,  or  otherwise  at  his  election. 
By  complying  with  this  request,  and  charging 
your  advances  to  our  account,  you  will  oblige 
your  obed't  serv'ts."  Which  instrument  they 
signed,  and  procured  the  signatures  of  the  de- 
fendants to  an  indorsement  thereon  in  this 
form:  "  We  will  promptly  comply  with  the 
request  of  Messrs,  L.  Morgan  &  Sons  as  con 
tained  in  the  within  order.  New  York,  August 
5,  1832.  (Signed)  N.  Rogers  &  Sons."  The  in- 
strument thus  signed  was,  on  the  day  of  its 
date,  delivered  by  L.  Morgan  &  Sons  to  Knee- 
land,  who,  on  receiving  the  same,  paid  over 
the  balance  of  $463.31  to  L.  Morgan  &  Sons, 
and  took  their  receipt  in  this  form  :  "  Rec'd, 
New  York,  5th,  August,  1822,  of  Bogert  and 
Kneeland,  four  hundred  and  sixty  three  fifo 
dollars  in  full  to  this  date.  (Signed)  L.  Morgan 
and  Sons."  This  sum  was  on  the  same  day 
paid  over  by  L.  Morgan  &  Sons  to  the  defend- 
ants in  this  cause,  to  whom  L.  Morgan  &  Sons 
were  at  the  time  largely  indebted.  The  suit  of 
Andrews  against  Kneeland  was  prosecuted, 
and  in  March,  1827,  Andrews  obtained  a  ver- 
dict for  $1,262.06,  and  in  May  Term,  1827, 
judgment  was  signed  for  the  above  damages, 
and  $880.86  costs;  whereupon,  at  a  subsequent 
day  in  the  same  term,  Kneeland  commenced 
his  suit  on  the  guaranty  given  by  the  defend- 
ants. The  declaration  contained  seven  special 
counts,  and  one  general  count  for  moneys  lent 
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*and  advanced,  moneys  paid  and  mon-[*221 
eys  had  and  received.  The  first  count  states 
that  Sep.  20,  1821,  the  plaintiff  had  in  his  pos- 
session 120  bales  of  cotton  belonging  to  L.  Mor- 
gan &  Sons,  to  be  disposecj  of  by  him  as  their 
agent  and  factor  for  their  account,  and  on  the 
same  day  sold  and  delivered  the  same,  as  such 
agent  and  factor,  to  James  Andrews,' for  the 
sum  of  $4,99=192,  which  Jan.  23,  1822,  was 
paid  to  the  plaintiff;  that  after  the  sale  and  de- 
livery of  the  cotton,  Andrews  commenced  a 
suit  against  him  for  the  recovery  of  damages 
alleged  to  have  been  sustained  by  him  in  the 
purchase  of  the  cotton,  for  that  the  bulk  of  the 
cotton  did  not  correspond  in  quality  or  goodness 
with  certain  samples  thereof,  by  which  the  pur- 
chase was  claimed  to  have  been  made  ;  that 
after  the  said  suit  was  commenced,  and  before 
the  same  was  tried  and  determined,  to  wit  : 
Aug.  5,  1822,  L.  Morgan  &  Sons  were  desirous 
to  withdraw  from  the  hands  of  the  plaintiff, 
and  to  pay  over  to  N.  Rogers,  S.  Rogers  and 
E.  N.  Rogers  (the  defendants  in  this  cause)  the 
sum  of  $463.31,  then  in  the  hands  of  the  plaint- 
iff, being  parcel  of  the  sum  of  $4,993.92  paid 
by  Andrews  to  the  plaintiff,  and  which  the 
plaintiff  then  and  there  held  as  an  indemnity 
in  part  against  the  suit  brought  by  Andrews 
and  then  pending,  to  the  end  that  the  said  de- 
fendants might  retain  and  hold  the  said  sum 
"  as  and  for  the  consideration  for  their  promise 
and  undertaking  to  the  said  Henry  Kneeland 
hereinafter  specified;  "  and  that  to  induce  him, 
the  plain  tiff,  to  pay  over  the  said  sum  of  $463.31 
to  L.  Morgan  &  Sons,  to  the  end  that  they  might 
thereby  be  enabled  to  pay  over  the  same  to  the 
defendants  as  and  for  the  consideration  of  their 
said  promise  and  undertaking,  they,  the  said 
L.  Morgan  &  Sons,  addressed  a  letter  or  order 
in  writing  to  the  defendants  in  the  words  and 
figures  following:  (setting  forth  the  instrument 
above  mentioned  in  totidem  verbis);  and  that  on 
the  same  being  presented  and  shown  to  the  de- 
fendants, they  made,  indorsed  and  signed  a 
memorandum  in  writing  on  the  back  thereof 
(setting  it  also  forth  in  hcec  verba  as  above  stat- 
ed); that  the  said  instrument  was  on  the  same 
day  delivered  to  him,  and  that  upon  the  faith 
and  confidence  of  the  promise  and  undertaking 
of  the  defendants,  he  paid  over  to  L.  Morgan 
&  Sons*the  said  sum  of  $468.31,  who  [*222 
afterwards  on  the  same  day  paid  the  same  to 
the  defendants,  to  be  by  them  retained  and 
holden,  and  which  they  then  and  there  received 
and  accepted  as  and  for  the  consideration  of 
their  promise  and  undertaking  aforesaid.  The 
plaintiff  then  proceeds  to  aver  the  obtaining  of 
the  judgment  of  Andrews  against  him,  the  pay- 
ment of  the  sum  of  $1,647.03  in  full  of  the 
damages  and  costs  thereby  recovered,  and  the 
payment  of  the  costs  of  defense  and  of  counsel 
fees  expended  by  him  in  such  defense,  to  wit: 
the  sum  of,  etc.,  of  all  which  premises  the  de- 
fendants had  notice.  By  means,  etc.  The  sev- 
enth count  states  the  pendency  of  the  suit  of 
Andrews  against  the  plaintiff  Aug.  5, 1822,and 
sets  forth  the  nature  of  the  same;  that  the  sale 
of  the  cotton  was  for  the  account  of  L.  Morgan 
&  Sons,  who  were  then  and  there  liable  over  to 
the  plaintiff  and  desirous  to  provide  for  him  a 
full  indemnity  for  any  damages,  costs,  charges 
and  expenses  to  which  he  might  be  put,  or  for 
which  he  might  be  rendered  liable  in  the  said 
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suit;  and  being  so  liable  and  desirous,  they,  on,  I 
etc.,  at,  etc.,  addressed  a  letter  to  the  defend- 
ants (setting  forth  the  substance  of  the  same  in- 1 
struincnt  as  in  first  count),  who,  on  receiving 
the  same,  made  and  subscribed  on  the  back 
thereof  a  memorandum  (same  as  in  first  count);  j 
that  the  said  instrument,  with  the  indorsement ; 
on  the  back  thereof,  was  delivered  to  him  on  ' 
the  day  and  year  aforesaid;  and  that  in  the  faith  j 
and  confidence  thereof,  and  in  the  confident ! 
expectation  that  the  defendants  would  well  and 
faithfully  comply  with  and  perform  the  said 
undertaking  and  engagement  on  their  part,  did 
afterwards,  to  wit:  on,  etc..  at,  etc.,  continue 
the  defense  of  the  said  suit,  and  did  then  and 
there  necessarily  expend  large  sums  of  money, 
to  wit:  the  sum  of  $1,000  in  and  about  the  de- 
fense of  the  said  suit,  and  did  then  and  there 
look  to  and  rely  upon  the  said  undertaking  of  | 
the  said  def endants  so  signed  by  them  for  his 
indemnity  against  any  recovery  that  might  be 
had  in  the  said  suit  against  him,  and  all  costs, 
charges,  expenses  and  counsel  fees  for  which 
he  might  be  rendered  liable  therein  ;  and  did 
also,  then  and  there,  forbear  to  seek  for  or  ob- 
tain any  other  indemnity  against  the  said  suit, 
until  L.  Morgan  &  Sons  afterwards  became  and 
were,  and  have  ever  since  continued  to  be 
223*1  wholly  insolvent,  and  unable  *to  in- 
demnify the  plaintiff  against  the  said  suit.  The 
plaintiff  then  avers  the  recovery  of  the  judg- 
ment against  him,  the  payment  of  the  same, 
etc.  By  means  whereof  the  defendants  became 
liable  to  pay.,  etc.  It  is  deemed  unnecessary  to 
give  the  substance  of  the  other  counts.  The  de- 
fendants pleaded  non  assumpsit  and  several 
special  pleas,  which  were  demurred  to  and  ad- 
judged bad  on  demurrer.  On  the  trial  of  the 
cause,  the  letter  of  L.  Morgan  &  Sons,  and  the 
indorsement  of  the  memorandum  thereon, were 
proved.  The  record  of  the  recovery  in  favor 
of  Andrews  against  the  plaintiff  was  produced, 
and  the  payment  by  him  of  the  judgment  and 
of  the  costs  and  counsel  fees  of  the  defense 
proved.  The  plaintiff  here  rested. 

The  defendants  then  offered  to  prove  that  the 
plaintiff,  in  the  sale  of  the  cotton  to  Andrews, 
sold  the  same  by  sample  without  authority  to 
do  so,  and  contrary  to  instructions;  which  evi- 
dence was  objected  to,  and  the  presiding  judge 
decided  that  if  the  Morgans  had  received  the 
proceeds  of  the  cotton,  he  would  sustain  the 
objection:  whereupon  it  was  proved  that  pre- 
vious to  Aug.  5,  1822,  the  whole  proceeds  of 
the  cotton,  with  the  exception  of  $463.31,  had 
been  paid  over  to  them.  The  same  witness  who 
proved  the  payment  of  the  proceeds  as  above,  I 
also  testified  to  the  payment  of  the  $463.81,  on  I 
the  guaranty  being  delivered  to 'the  plaintiff, 
which  evidence  was  objected  to  by  the  defend- 
ants, as  proving  a  consideration  not  expressed  j 
in  the  paper  writing  and  memorandum  indorsed  j 
thereon  for  the  promise  of  the  defendants,  but 
the  evidence  was  received.     The  defendants 
then  offered  to  prove,  if  L.  Morgan  and  Sons 
had  acknowledged  their  liability  to  pay  the 
plaintiff  the  amount  recovered    in  the    suit 
against  him,  that  such  acknowledgment  was 
made  in  ignorance  of  the  facts  in  regard  to  the  i 
sale  of  the  cotton;  whereupon  the  judge  ruled  j 
that  any  fiaud,  concealment  or  misrepresenta- < 
lion  of  the  plaintiff  might  be  shown,  but  that  j 
the  residue  of  the  evidence  offered  was  inad- ' 
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missible.  The  defendants' counsel  then  insisted 
that  the  plaintiff  ought  not  to  recover:  1.  Be- 
cause the  promise  of  the  defendants,  independ- 
ent of  the  Statute  of  Frauds,  was  void  for  want 
of  consideration;  2.  That,  tinder  the  Statute  of 
Frauds,  the  promise  must  not  only  be  in  writ- 
ing, but  must  be  supported  by  a  consideration, 
and  that  *must  be  in  writing  ;  and  3.  [*224 
That  no  evidence  of  a  consideration  for  the 
promise  had  been  offered,  if  such  proof  was 
allowable.  The  presiding  judge  ruled  that  the 
plaintiff  ought  not  to  be  barred  from  a  recov- 
ery on  either  of  the  above  grounds.  The  jury 
found  a  verdict  for  the  plaintiff  for  $2,437.25. 
Exceptions  having  been  taken  to  the  several 
decisions,  they  were  subsequently  argued  be- 
fore the  court*  who  overruled  the" same  and  de- 
nied a  motion  fora  new  trial, to  which  decision 
also  the  defendants  excepted.  The  defendants 
sued  out  a  writ  of  error. 

Mr.  H.  Ketchum,  for  the  plaintiffs  in  error. 
The  promise  of  the  defendants  below  was,  for 
the  want  of  consideration,  a  nudum  pact >t  in. 
The  only  consideration  pretended  is  the  pay- 
ment of  $463.31  by  the  plaintiff  below  to  L. 
Morgan  &  Sons  when  the  instrument  declared 
on  was  delivered,  and  that  payment  being  made 
as  the  balance  of  the  proceeds  of  the  cotton,  as 
is  manifest  from  the  receipt  given  at  the  time 
by  L.  Morgan  &  Sons,  it  is  utterly  inconsistent 
with  the  idea  that  it  was  received  as  the  con- 
sideration of  a  promise  by  any  one  ;  but  what- 
ever may  have  been  the  consideration  of  the 
promise  of  L.  Morgan  &  Sons  to  indemnify  the 
plaintiff,  it  is  established  by  the  case  that  the 
sum  received  by  them  was  paid  to  the  defend- 
ants on  account,  to  whom  L.  Morgan  &  Sons 
were  at  the  time  largely  indebted.  In  support 
of  this  position,  see  Miller  v.  Bolbrook,\  Wend., 
317  ;  McDonald  v.  Neilson,  2  Cow.,  140,  183  ; 
and  Atkinson  v.  Marks,  1  Id.,  693. 

The  promise  of  the  defendants,  to  be  obliga- 
tory, must  not  only  be  in  writing,  under  the 
Statute  of  Frauds,  but  must  be  supported  by  a 
consideration,  and  it  must  also  be  in  writing. 
It  surely  requires  no  argument  to  show  lhat 
the  promise  of  the  defendants  was  to  answer 
for  the  debt,  default  or  miscarriage  of  L.  Mor- 
gan &  Sons.  If,  in  the  suit  against  Kneeland, 
Andrews  obtained  judgment,  it  was  in  virtue 
of  the  liability  of  Kneeland,  created  at  the  time 
of  the  sale  of  the  cotton,  and  he  acting  as  the 
factor  of  L.  Morgan  &  Sons,  their  liability 
originated  at  the  same  time  that  his  originated. 
The  promise,  therefore,  of  Messrs  Rogers  was 
to  answer  for  a  former  liability  of  L.  Morgan 
&  Sons.  This  promise  is  in  writing,  but  no  con- 
sideration *for  it  is  expressed  in  the  in-  [*225 
strument,  and  as  has  been  shown,  none  was  re- 
ceived in  fact.  Sears  v.  Brink,  3  Johns.,  211; 
Leonard  v.  Vredenburgh,  8  Id.,  29. 

If  the  promise  is  not  required  to  be  in  writ- 
ing under  the  Statute  of  Frauds,  on  the  ground 
that  it  is  not  a  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  it  is  never- 
theless in  writing,  and  the  court  below  erred 
in  'allowing  parol  evidence  to  be  given  of  the 
consideration  upon  which  it  was  founded.  The 
idea  of  a  pecuniary  consideration  for  the  prom- 
ise is  not  consistent  with  the  plain  import  of 
the  writing  itself,  and  proof,  therefore,  of  such 
consideration  was  not  admissible,  as  such  proof 
substantially  varied  the  writing  itself.  See  7 
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Com.  Dig.,  453,  Day  ed.,  where  under  the  title 
"Parol  Evidence,"  the  authorities  on  this  sub- 
ject are  collected.  Phil.,  442;  Fitzhugh  v.  Run- 
yon,  8  Johns.,  375. 

The  defendants  below  offered  to  prove  that 
Kneel  and  sold  the  cotton  by  sample,  without 
authority  to  do  so  and  contrary  to  his  instruc- 
tions, which  evidence  was  objected  to,  and  the 
objection  sustained  by  the  court  on  the  ground 
that  Messrs.  Rogers  were  barred  by  the  verdict 
and  judgment  in  the  suit  of  Andrews  against 
Kneeland,  and  that  L.  Morgan  &  Sons  having 
received  the  proceeds  of  the  sale  of  the  cotton, 
could  not  deny  their  liability  over  to  Kneeland 
for  the  amount  recovered  of  him  by  Andrews. 
It  is  insisted  that  if  Kneeland  sold  this  cotton 
and  warranted  it,  contrary  to  the  instructions 
of  his  principals,  the  money  received  by  him 
therefor  was  the  money  of  his  principals  ;  and 
though,  perhaps,  after  the  receipt  of  the  money 
by  the  principals,  they  may  have  been  liable 
to  the  purchaser  for  a  breach  of  the  warranty, 
yet  the  receipt  of  the  money  could  not  make 
them  liable  to  their  own  agent,  who  had  vio- 
lated their  orders.  True,  the  article  might  have 
brought  more  on  account  of  the  warranty,  but 
the  excess  did  not  belong  to  the  agent,  for  he 
could  not  profit  by  his  own  wrong  ;  and  were 
it  otherwise,  the  agent  had  so  mingled  the 
money,  that  the  part  to  which  he  might  lay 
claim  was  incapable  of  separation  and,  there- 
fore, belonged  to  the  principals.  Paley,  Ag.,  4, 
5,  n.  b ;  Floyd  v.  Day,  3  Mass.,  403;  Massey  v. 
Banner,  1  Jac.  &  W.,  241. 
226*J  *Mr.  G.  Griffin,  for  the  defendant 
in  error.  No  difficulty  is  presented  by  the  form 
of  the  guaranty  in  this  case.  The  written  re 
quest  of  L.  Morgan  &  Sons,  and  the  acceptance 
of  it  by  the  Messrs.  Rogers  constitute  but  one 
contract,  and  are  to  be  construed  together,  as 
if  both  had  been  in  one  and  the  same  instru- 
ment, and  signed  by  the  defendants  below.  In 
Stefid  v.  Liddard,  8  J.  B.  Moore,  2,  where  the 
agreement  of  the  parties  was  to  be  gathered 
from  several  distinct  pieces  of  writing,  made 
at  different  times,  Ld.  Ch.  J.,  Dallas,  in  giv- 
ing the  opinion  of  the  court,  says:  "The 
guaranty  given  by  the  defendant  referred  to 
the  original  letter  written  by  the  plaintiff  to 
his  son,  and  recognized  and  adopted  the  terms 
as  therein  stated,  and  it  must  be  considered  as 
having  such  retrospective  operation,  as  the  de- 
fendant thereby  engaged  to  pay  or  hand  over 
to  the  plaintiff  or  his  bankers  all  such  moneys 
as  might  come  to  his  hands  or  be  remitted  to 
him  by  his  son,  agreeably  to  the  former  letter. 
The  whole,  therefore,  forms  but  one  transac- 
tion, and  more  particularly  so,  as  it  was  writ- 
ten on  one  and  the  same  sheet  of  paper."  1 
Bing.,196,  S.  C. 

The  second  exception  taken  on  the  trial  of 
the  cause  is  founded  upon  the  exclusion  of  ev- 
idence offered  by  the  defendants,  that  Knee- 
land  sold  the  cotton  by  sample,  without  au- 
thority to  do  so  ;  and  this  exclusion  was  put  by 
the  presiding  judge  on  the  condition  that  it 
should  appear  that  L.  Morgan  &  Sons  had  re- 
ceived the  proceeds  of  the  sale.  The  exception, 
therefore,  assumes  or  concedes  that  L.  Morgan 
&  Sons  did  receive  those  proceeds.  The  judg- 
ment record  in  the  suit  of  Andrews  v.  Knee- 
land,  shows  that  the  recovery  against  the  lat- 
ter amounted  to  $1,288.06,  exclusive  of  costs, 
s:;s 


and  the  guaranty  satisfactorily  shows  that 
those  costs,  together  with  all  the  costs  and 
counsel  fees  on  the  part  of  the  defense,  were 
incurred  by  Kneeland  with  the  knowledge  and 
at  the  special  request  of  L.  Morgan  &  Sons, 
with  a  view  to  give  them  the  chance  and  ben- 
efit of  a  successful  defense.  It  necessarily  fol- 
lows, therefore,  that  Kneeland,  as  the  agent  of 
L.  Morgan  &  Sons,  sold  the  cotton  for  $1,268.- 
06  beyond  what  it  was  fairly  worth,  and  paid 
over  or  accounted  for  the  whole  of  this  excess 
to  them.  Now,  it  is  possible  that  under  such 
*circumstances,  L.  Morgan  &  Sons  can  [*2 2  7 
be  permitted  to  say  to  the  defendant  in  error  : 
"True  it  is  that  you  as  our  agent  sold  our  cot- 
ton for  a  most  excellent  price,  and  made  it  pro- 
duce upwards  of  $1,200  beyond  its  fair  value, 
and  you  have  very  faithfully  paid  over  to  us 
every  dollar  of  the  proceeds.  It  is  also  true  that 
you  have  been  sued  by  the  purchaser  for  that 
excess,  and  that  you  defended  the  suit  to  the 
last  extremity  at  our  request  and  for  our  ben- 
efit, on  the  faith  of  a  guaranty  which  we  pro- 
cured for  you,  and  which  was  deemed  satisfac- 
tory at  the  time.  It  is  further  true  that  you 
have  always  contended  that  the  sale  was  not 
made  by  sample,  and  on  the  first  trial  the  jury 
believed  the  testimony  adduced  by  you  to  that 
effect ;  but  on  the  second  trial  another  jury 
came  to  a  different  conclusion,  and  upon  that 
ground  alone  you  were  finally  defeated,  and 
hence  it  does  appear  that  you  did  make  the 
sale  by  sample,  and  because  you  did  so,  and 
without  our  authority,  we  will  not  now  refund 
to  you  one  dollar  of  the  excess  which  you  so 
paid  to  us,  and  which  you  have  been  thus  com- 
pelled to  refund  to  the  purchaser,  together  with 
very  heavy  costs  and  counsel  fees."  If  such 
language  would  not  be  tolerated  from  the  lips 
of  L.  Morgan  &  Sons,  neither  can  it  be  from 
the  present  plaintiffs  in  error,  who,  by  the 
guaranty,  have  voluntarily  assumed  their  place 
and  taken  upon  themselves  their  responsibility. 
By  accepting  the  proceeds,  L.  Morgan  &  Sons 
ratified  the  sale  made  by  their  agent.  Cornwall 
v.  Wilson,  1  Ves.,  Sr.,  509.  They  accepted 
them,  cum  onere,  nor  can  it  be  doubted  that  in- 
dependently of  the  guaranty  and  in  the  ab- 
sence of  any  fraud  or  misrepresentation  on  the 
part  of  Kneeland,  which  is  not  pretended  and 
cannot  be  presumed,  the  excess  beyond  the  fair 
value  of  the  cotton  which  he  paid  to  L.  Morgan 
&  Sons,  was,  in  judgment  of  law,  after  he  had 
satisfied  the  recovery  against  him,  so  much 
money  had  and  received  by  them  to  his  use, 
and  that  he  could  have  sustained  a  suit  against 
them  for  it.  Howe*  v.  Martin,  1  Esp.  Jv.  P., 
162;  Ramsay  v.  Gardner,  11  Johns.,  439.  This 
is  the  construction  which  Morgan  &  Sons  them- 
selves have  put  upon  the  transaction,  for  in  the 
guaranty  they  say  :  "The  sale  having  been 
made  for  our  account,  we  are,  of  course,  liable 
for  any  damages  that  may  be  recovered  in  the 
suit."  Mark  the  *expression,  "we  are  [*228 
of  course  liable,"  not  by  virtue  of  any  express 
agreement  to  that  effect,  but  by  necessary  le- 
gal implication;  and  it  is  scarcely  necessary  to 
repeat  that  whatever  liability  attached  to  the 
Morgans  in  this  respect,  the  plaintiffs  in  error 
assumed  by  their  guaranty. 

The  third  exception  relates  to  the  form  of 
the  guaranty,  and  involves  the  question  of  its 
validity  or  invalidity,  under  the  Statute  of 
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Frauds.  The  obiection  insisted  on  by  the  other 
side,  is,  that  ii  is  void  for  the  want  of  consid- 
eration, apparent  on  the  face  of  it.  On  the 
part  of  the  defendant  in  error  it  is  confidently 
insisted  that  a  good  and  sufficient  considera- 
tion does  appear  on  the  face  of  it,  consisting 
•both  of  injury  to  himself  and  of  benefit  to  the 
Morgans;  and  that  should  the  fact  be  held  other- 
wise, a  valuable  consideration  may,  under  the 
circumstances  of  the  case,  be  shown  by  parol, 
-and  is  satisfactorily  shown  by  the  testimony  in 
the  cause;  and  that  the  injury  to  the  defend- 
ant in  error,  induced  by  the  guaranty,  and  ap- 
parent on  the  face  of  it,  consisted  in  his  being 
•thereby  led  to  continue  the  defense  of  the  suit, 
and  thus  expose  himself  to  an  increase  of  costs 
and  expenses;  and  that  the  benefit  to  the  Mor- 
gans consisted  in  the  chance  which  that  de- 
fense gave  them  of  eventual  success,  and  thus 
protect  them  or  their  substitutes  the  Messrs. 
Rogers,  against  their  liability  to  answer  over. 
The  correctness  of  these  positions  will  satis- 
factorily appear  from  an  examination  of  a  few 
•of  the  numerous  decisions  on  this  branch  of 
the  Statute  of  Frauds.  In  Stadt  v.  LiU,  9  East, 
•348,  the  contract  was:  "  I  guarantee  the  pay- 
ment of  any  goods  which  I.  Stadt  delivers  to  I. 
Nichols."  Ld.  Ellenborough  ruled  at  N.  P. 
(and  the  K.  B.  sustained  the  decision)  "that 
the  stipulated  delivery  of  the  goods  to  Nichols 
was  a  consideration  appearing  on  the  face  of 
the  writing;  and  when  the  delivery  took  place 
the  consideration  attached."  There  was  no 
express  undertaking  on  the  part  of  Stadt  for 
the  delivery  of  the  goods,  and  no  delivery 
had  taken  place  when  the  contract  was  given  ; 
but  the  contract  was  given  in  the  expectation 
that  Stadt  upon  the  credit  of  it  would  de 
liver  the  goods  ;  he  did  deliver  them  accord- 
ingly and,  therefore,  the  consideration  at- 
tached. So  here,  the  Messrs.  Rogers  gave  the 
guaranty  in  the  faith  that  Mr.  Kneeland  would 
224)*J  continue  the  *defeuse  of  the  suit;  he 
did  continue  it  on  the  credit  of  the  guar- 
anty and,  therefore,  the  consideration  attached. 
In  Morris  v.  Slacey,  1  Holt  N.  P.,  153,  the  guar- 
anty was  in  these  words:  "I  herewith  hand 
you  drafts  drawn  by  Mr.  Wallis  and  accepted 
by  Mr.  Bromley,  and  indorsed  by  R.  Burns ; 
and  should  the  bills  not  be  honored  when  due 
I  promise  to  see  that  they  do  so."  The  defend- 
ant's counsel  conceded  a  point  directly  applica- 
ble to  the  case  now  under  consideration,  and  de- 
cisive in  its  favor,  viz.:  if  it  had  appeared  that 
something  was  to  be  done  subsequent  to  the 
signing  of  the  paper,  it  would  have  been  suffi- 
cient and  within  the  case  of  Stadt  v.  LUl.  But 
Oibbs,  Gh.  /..held  that  it  appeared  on  the  face 
of  the  letter  that  in  consideration  that  the 
plaintiff  would  take  the  notes,  the  defendant 
would  indemnify  him,  and  that  the  considera- 
tion was,  therefore,  apparent.  In  Bohem  v. 
Campbell,  3  J.  B.  Moore,  15,  the  guaranty  was 
as  follows:  "Our  mutual  friends,  Messrs.  R.  J. 
Sawyer  &  Co.  having  accepted  the  underwrit- 
ten bill,  drawn  on  them  by  your  firm,  I  hereby 
give  my  guaranty  for  the  due  payment  of  the 
same  should  it  be  dishonored  by  the  acceptors." 
The  C.  P. ,  adopting  the  decision  in  Morris  v. 
£tacey,  assimilated  the  one  case  to  the  other, 
and  put  the  following  construction  on  the  guar- 
anty, as  apparent  upon  the  face  of  it,  viz. :  that 
in  consideration  that  the  plaintiff  would  for- 
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bear  to  sue  Sawyer  &  Co.,  and  take  a  bill  on 
and  accepted  by  them,  the  defendant  under- 
took to  guaranty  its  payment,  if  it  should  be 
dishonored  by  them.  In  Pace  v.  Marsh,  1 
Bing.,  216,  the  guaranty  was  as  follows:  "Mr. 
Levie  having  chartered  your  ship  Roberts,  to 
bring  a  cargo  of  timber  from  New  Brunswick, 
and  the  same  being  landed  to  the  charterer, 
and  he  having  paid  you  one  half  of  the  freight 
and  given  you  his  acceptance  for  the  remain- 
ing half,  at  four  months  date,  I  engage  to  be 
accountable  to  you  for  the  amount  of  said  ac- 
ceptance, should  it  not  be  paid  when  due." 
Here,  as  in  the  principal  case,  the  guaranty  re- 
cites the  facts;  and  in  that  respect  both  cases 
are  alike;  but  in  the  case  cited,  everything  had 
been  done  on  the  part  of  the  plaintiff  ;  the 
cargo  had  been  delivered  and  Levie  had  given 
his  acceptance  for  the  remaining  half  of  the 
freight  ;  whereas,  in  our  case,  Kneeland.when 
he  received  the  guaranty,  had  done  little  or 
nothing,  *and  almost  everything  on  his  [*23O 
part  remained  to  be  done  ;  for  it  is  expressly 
stated  that  the  suit  had  then  lately  been  com- 
menced. Nor  is  the  language  of  the  court  in 
Pace  v.  Marsh  less  applicable  to  the  case  under 
consideration.  Dallas,  Ch.  J.,  says:  "There 
are  cases  which  turn  on  distinctions  extremely 
nice,  and  ought  not  to  be  encouraged  beyond 
what  the  law  strictly  warrants;  because  parties 
too  frequently,  by  entering  into  such  engage- 
ments, occasion  extensive  credit  to  be  given, 
and  then  get  out  of  their  obligation  in  any  way 
they  can.  I  think  the  consideration  clearly 
appears  in  the  present  instance,  independently 
of  cases  which  might  be  adduced  in  support  of 
the  guaranty;  but  the  case  of  Boehm  v.  Camp- 
bell, I  cannot  distinguish  from  the  present." 
And  Mr.  J.  Burrough  added  :  "  It  is  plain  on 
the  face  of  this  guaranty  that  the  bill  would 
not  have  been  taken  unless  thus  secured."  In 
Ryde  v.  Curtis,  8  Dowl.  &  R.,  92,  the  guaranty 
was  thus  expressed:  "  I  do  hereby  agree  to  be- 
come security  for  Mr.  R.  G.,  now  your  trav- 
eler, in  the  sum  of  £500,  for  all  money  he  may 
receive  on  your  account."  Abbott,  Ch.  J.,  giv- 
ing the  decision  of  the  K.  B.,  says:  "I  think  it 
sufficiently  appears  on  the  face  of  this  instru- 
ment that  the  consideration  for  the  guaranty 
was  the  continuance  of  the  traveler  in  the 
service  of  the  plaintiff.  I  see  no  doubt  about 
it."  And  it  is  almost  too  obvious  to  remark 
that  in  this  case  it  appears  with  at  least  equal 
certainty  on  the  face  of  the  instrument,  that 
the  consideration  for  the  guaranty  was  the  con- 
tinuance of  the  defense  of  the  suit  of  Andrews 
against  Kneeland  for  the  benefit  of  the  Morgans. 
But  if,  by  possibility,  the  court  should  be 
disinclined  to  adopt  the  above  decisions,  or 
should  hold  them  inapplicable  to  the  present 
case,  the  defendant  in  error  relies  with  entire 
confidence  upon  the  position,  that  it  is  compe- 
tent for  him  to  establish  a  consideration  for  the 
guaranty  by  parol,  and  that  such  consideration 
is  satisfactorily  shown  by  the  testimony  in  the 
cause.  It  appears  distinctly,  that  Kneeland 
refused  to  part  with  the  balance  of  the  pro- 
ceeds of  the  cotton  then  in  his  hands,  amount- 
ing to  $463.81,  until  he  received  the  guaranty, 
and  that  simultaneously  with  the  receipt  of  it, 
and  upon  the  faith  of  it,  he  paid  over  the  bal- 
ance to  L.  Morgan  &  Sons  ;  *and  we  [*231 
find  that  amount  entered  on  the  same  day,  on 
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the  books  of  Messrs.  Rogers,  to  the  credit  of 
L.  Morgan  &  Sons,  as  appears  from  their  own 
showing.  This  evidence  brings  the  case  di- 
rectly within  the  decisions  of  Leonard  v.  Vre- 
denburgh,  8  Johns.,  29,  and  Dewolfv.  Rabaud, 
1  Pet.,  476.  If  any  doubt  should  still  remain 
on  this  part  of  the  case,  it  may  be  presented  in 
another  point  of  view:  Morgan  &  Sons,  under 
the  facts  stated  in  the  guaranty,  were,  unques- 
tionably, at  least  under  a  moral  obligation  to 
indemnify  the  defendant  in  error,  and  that 
obligation  constituted  a  sufficient  considera- 
tion for  the  express  promise  contained  in  the 
guaranty.  Doty  v.  Wilson,  14  Johns.,  378.  But 
it  is  said  in  the  opening  argument,  that  the 
written  receipt  of  L.  Morgan  &  Sons  to  Knee- 
land  for  the  $463.31,  shows  that  it  was  in  full 
of  the  claim  of  the  former  against  the  latter, 
"  which  is  utterly  inconsistent  with  the  idea 
that  this  amount  was  received  in  any  sense  as 
a  consideration  for  a  promise."  It  is  confi- 
dently submitted,  that  there  is  no  inconsistency 
in  the  case,  and  that  the  paying  over  of  the 
balance  by  Kneeland,  on  which  he  had  a  valid 
lien  for  his  indemnity,  in  consideration  of  the 
guaranty  as  a  substitute,  was  perfectly  com 
patible  with  the  acquittance, which  he  thereby 
took  for  his  own  discharge.  Suppose  the  re- 
ceipt had  in  terms  stated  that  the  money  was 
paid  in  consideration  of  the  guaranty,  Knee- 
land  would  then  have  still  remained  liable  for 
the  balance,  and  his  indemnity  having  thereby 
been  secured  to  his  satisfaction  and  acceptance, 
he  might  have  been  sued  for  the  balance  the 
next  day;  and  can  it  be  supposed  that  he  would 
have  purchased  with  his  own  money  an  in- 
demnity from  the  Morgans  against  the  claim 
for  which  they,  under  their  own  hand  and  at 
the  same  time,  acknowledged  themselves  to  be 
"  of  course  liable?"  Was  it  ever  before  called 
in  question,  that  a  party  could  not  make  his 
giving  up  to  the  rightful  owner  goods  on  which 
he  had  a  subsisting  lien,  a  valid  consideration 
for  a  substituted  indemnity?  The  language  of 
the  receipt  is  free  from  embarrassment,  for  it 
is  well  settled  that  parol  evidence  is  admissible 
to  explain  or  even  contradict  the  terms  of  a  re- 
ceipt. Tobey  v.  Barber,  5  Johns. ,  68  ;  and  as 
already  remarked,  the  parol  evidence  conclu- 
sively shows  that  Kneeland  refused  to  part 
232*]  with  the  balance  *till  he  received  the 
guaranty  and,  of  course,  that  the  one  was  the 
consideration  for  the  other. 

The  fourth  exception  is  only  a  reiteration  of 
the  second,  with  two  modifications,  viz.  :  1. 
That  it  was  necessary  for  Kneeland  to  show 
that  the  Morgans, in  recognizing  or  acquiescing 
in  his  acts  as  their  agent, did  so  with  full  knowl- 
edge of  the  facts ;  and  2.  That  the  Morgans, 
when  they  did  so  recognize  or  acquiesce,  did 
it  in  ignorance  of  the  facts.  The  presiding 
judge  thereupon  decided,  "  that  any  fraud, 
concealment  or  misrepresentation  of  the  plaint- 
iff might  be  shown."  It,  therefore,  necessarily 
follows,  that  any  ignorance  on  the  part  of  the 
Morgans,  induced  by  the  fraud,  concealment 
or  misrepresentation  of  Kneeland,  must  be  laid 
out  of  consideration,  as  not  embraced  by  the 
exception.  The  exception  thus  qualified  may 
be  readily  disposed  of.  There  are  two  ways  in 
which  a  principal  may  adopt  the  unauthorized 
acts  of  his  agent,  viz. :  either  by  express  agree- 
ment or  by  implication.  In  the  latter  case,  it 
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is  true  that  the  adoption  in  order  to  be  binding 
must  be  made  with  knowledge  of  all  the  cir- 
cumstances, and  when  once  made,  it  cannot  be 
revoked,  Smith  v.  Cologan,  2  T.  R.,  188,  in 
note;  and  the  acts  of  the  principal  are,  in  such 
case,  to  be  liberally  construed  in  favor  of  the 
adoption.  Codwise  v.  Hacker,  1  Cai.,  526.  Here 
the  adoption  is  by  express  contract,  viz. :  the 
guaranty.  Now,  can  it  be  gravely  contended 
that  a  party  may  avoid  his  own  express  con- 
tract on  the  ground  of  ignorance, in  a  case  where 
that  ignorance  has  been  in  no  way  induced 
by  "the  fraud,  concealment  or  misrepresenta- 
tion" of  the  other  party,  who  has  paid  a  valu- 
able consideration  for  'it,  and  acted  upon  the 
faith  of  it?  And  what  injury  has  the  party 
insisting  upon  this  alleged  ignorance  sustained 
in  consequence  of  it?  None  whatever.  Ou  the 
contrary,  the  sale  by  sample,  to  which  the  al- 
leged ignorance  is  applied,  has  been  the  means 
of  putting  into  the  pockets  of  L.  Morgan  & 
Sons  upwards  of  $1,200,  which,  it  has  been 
judicially  ascertained,  they  were  never  entitled 
to,  and  which  they  otherwise  never  would  have 
received;  and  now,  when  they  or  their  substi- 
tutes, the  Messrs.  Rogers,  are  called  upon  to- 
refund  it,  in  consequence  of  Kneeland's  having 
been  compelled  to  pay  it  back  to  the  purchaser, 
they  set  up  the  *allegation  of  ignorance,  [*233 
not  for  the  purpose  of  showing  any  damage* 
sustained  in  consequence  of  it,  but  as  an  apol- 
ogy for  not  refunding. 

Mr.  Ketchum,  in  reply.  If  according  to  Ihe 
authorities  cited  for  the  plaintiffs  in  error  in 
the  opening  argument,  it  is  the  law  that  a 
factor,  who  in  contravention  of  his  principal'* 
orders.obtains  an  advantage,  will  not  be  allowed 
to  profit  by  that  advantage,  the  position  ha* 
not  been  shaken  by  the  learned  counsel's  ar- 
gument. If  it  be  manifest  that  when  an  agent 
so  mingles  the  funds  or  property  of  his  prin- 
cipal with  his  own  as  to  render  the  portions  of 
the  respective  owners  incapable  of  separation 
the  whole  mass  belongs  to  the  principal,  it  is 
equally  manifest,  since  the  learned  counsel's 
argument  has  been  furnished.  The  opening 
argument  on  this  point  has  not  been  met,  be- 
cause it  is  not  perceived  how  it  is  met  by  in- 
forming the  court,  if  it  were  even  practicable 
to  do  so  accurately,  how  much  more  the  cot- 
ton in  question  sold  for  by  means  of  the  war- 
ranty, and  that  by  this  amount  L.  Morgan  & 
Sons  have  been  actually  profited  ;  the  import- 
ant questions  addressed  to  their  agent  Knee- 
land,  by  L.  Morgan  &  Sons,  and  their  sureties, 
the  plaintiffs  in  error,  are  still  unanswered. 
"What  right  had  you  to  warrant  the  property 
contrary  to  ex  press  orders?  You  say  that  the 
proceeds  of  the  cotton  exceed  the  actual  value 
of  it,  and  the  excess  belongs  of  right  to  you  ; 
we  reply  that  you  were  not  only  not  author- 
ized, but  actually  forbidden  thus  to  mingle 
your  property  with  ours."  If  this  reasoning 
be  just,  the  payment  over  of  the  proceeds  to 
L.  Morgan  &  Sons  cannot  impair  its  force,  for 
those  proceeds  belonged  to  L.  Morgan  &  Sons, 
and  in  receiving  them  they  became  possessed 
of  their  own  property  only,  unincumbercd  by 
any  liability  to  their  agent,  whatever  liability 
his  unauthorized  undertaking  might  have 
brought  upon  himself. 

The  learned  counsel  contends,  "that  by  ac- 
cepting the  proceeds,  L.  Morgan  &  Sons  rati- 
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fled  the  sale  made  by  their  agent,  and  that,  in- 
dependently of  the  guaranty,  and  in  the  ab- 
sence of  any  fraud  or  misrepresentation  on  the 
234*]  part  of  Kneeland,*it  cannot  be  doubted 
that  the  excess  beyond  the  fair  value  of  the 
cotton,  which  he  paid  to  L.  Morgan  &  Son?, 
was  in  judgment  of  law,  after  he  had  satisfied 
the  recovery  against  him,  so  much  money  had 
and  received  by  them  to  his  use,  and  that  he 
could  have  sustained  a  suit  against  them  for 
it."  It  may  well  be,  that  by  accepting  the  pro- 
ceeds of  the  cotton,  L.  'Morgan  &  Sons  ratified 
the  sale,  or  in  other  words,  such  acceptance 
was  a  recognition  of  the  fact  that  the  cotton 
had  been  sold,  but  such  acceptance  was  not  an 
acquiescence  in  the  sale  by  sample  or  a  war- 
ranty, if  such  sale  by  sample  or  warranty  was 
made  contrary  to  instructions.  A  contract  of 
sale  and  a  contract  of  warranty,  though  made 
at  the  same  time,  are  distinct,  and  not  inseper- 
ably  connected,  and  in  the  case  before  the 
court,  the  agent  was  authorized  to  make  the 
one,  but  not  the  other.  Gibson  v.  Colt,  7  Johns., 
390.  It  certainly  cannot  be  contended,  that 
Messrs.  L.  Morgan  &  Sons  could  acquiesce  in 
in  the  sale  by  sample  of  their  agent,  unless 
they  knew  the  fact  of  a  sale  by  sample,  and  it 
is  equally  obvious  that  any  act  of  *L.  Morgan 
&  Sons,  claimed  to  be  an  acquiescence,  must 
be  shown  to  be  subsequent  to  such  knowledge. 
Paley,  Ag.,  144;  1  Johns.  Gas.,  110;  2  T.  R, 
188,  note.  The  argument  advanced  on  the  other 
side,  is  that  the  very  payment  over  of  the  pro- 
ceeds, tpso  facto,  conveys  the  intelligence  that 
the  cotton  was  sold  by  sample,  and  the  receipt 
of  it  is  an  acquiescence  in  such  sale.  The  whole 
of  the  proposition,  if  it  has  any  substantial 
foundation,  must  rest  upon  the  fact,  that  al- 
though the  sale  by  sample  was  made  contrary 
to  orders,  such  sale  was  subsequently  acqui- 
esced in  by  L.  Morgan  &  Sons,  after  knowl- 
edge that  their  instructions  had  been  violated. 
It  has  been  shown  that  the  mere  payment  over 
and  acceptance,  cannot  amount  to  such  acqui- 
escence apart  from  the  guaranty,  and  it  is  not 
pretended  by  the  learned  counsel,  nor  was  it 
by  the  court  below,  that  the  guaranty  itself 
proved  such  an  acquiescence.  Indeed,  how 
could  it?  In  that  paper,  it  is  true,  L.  Morgan  & 
Sons  acknowledged  their  liability  to  pay  the 
damages  and  costs  which  might  be  recovered 
by  Andrews,  but  the  ground  of  such  liability 
is  distinctly  set  forth  in  the  guaranty  itself.  It 
stated  that  a  suit  had  lately  been  commenced 
"relative  to  sale"  [not  a  sale  and  warranty]  of 
235*]  cotton  made  by  Kneeland  *for  them, 
and  the  sale  having  been  made  on  their  account, 
they  acknowledge  themselves,  of  course,  liable 
to  pay  any  damages  which  should  be  recov- 
ered "in  relation  to  the  sale,"  etc.  ;  that  is  to 
say,  the  undisputed,  the  of  course  liability  of 
a  principal  for  the  authorized  acts  of  his  agent 
is  acknowledged — nothing  more  ;  no  acqui- 
escence in  the  unauthorized  warranty  of  the 
cotton.  It  was  not  incumbent  on  the  plaintiffs 
in  error  to  sho^y  fraud  or  concealment  on  the 
part  of  the  defendant  in  error,  to  entitle  them 
to  sustain  the  exception  now  under  considera- 
tion; it  was,  on  the  Contrary,  the  duty  of  the 
defendant,  if  he  meant  to  charge  L.  Morgan  & 
Sons,  on  the  ground  of  their  acquiescence  in  an 
unauthorized  act,  to  show  on  his  part  a  full 
development  of  the  sale  and  warranty;  the  onus 
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probandi  was  cast  upon  him,  not  upon  the 
plaintiffs.  Trimble  v.  Thorne,  16  Johns.,  152. 
Let  us  suppose  the  proceeds  of  the  cotton  had 
been  paid  to  L.  Morgan  &  Sons  at  the  time  of 
its  sale,  and  that  the  amount  of  the  judgment 
in  the  case  of  Andrews  v.  Kneeland  had  been 
paid  by  the  latter,  and  this  action  was  against 
L.  Morgan  &  Sons;  on  the  trial  the  defendants 
offer  to  show  that  the  cotton  was  warranted  by 
Kneeland,  contrary  to  their  orders  ;  the  testi- 
mony is  objected  to,  on  the  ground  that  al- 
though such  sale  by  sample  was  in  violation  of 
orders,  yet  as  the  money  had  been  paid  over  to 
L.  Morgan  &  Sons,  they  had  acquiesced  in  the 
acts  of  their  agent  by  receiving  the  money,  and 
if  this  were  not  an  acquiescence,  that  after  the 
suit  had  been  commenced  against  the  agent, 
the  principals  had  acknowledged  that  the  suit 
being  relative  to  the  sale,  they  were,  of  course, 
liable  for  the  damages  and  costs  which  might 
be  recovered  against  their  agent,  as  the  cotton 
was  sold  on  their  account,  bringing  no  proof 
whatever  that  the  fact  had  been  communicated 
to  L.  Morgan  &  Sons,  of  the  violation  of  their 
orders:  would  not  the  court  say,  we  shall  ad- 
mit the  evidence,  unless  it  be  shown  affirma- 
tively that  L.  Morgan  &  Sons,  after  being  ad- 
vised of  the  facts  which  had  transpired,  did 
acquiesce  expressly  or  by  implication?  If  the 
court  would  allow  such  a  question  to  be  put 
by  L.  Morgan  &  Sons,  it  is  admitted  that  the 
plaintiffs  in  error,  as  their  sureties,  would  not 
be  denied  the  same  right.  So  far  from  L.  Mor- 
gan *&  Sons  having  been  informed  by  [*236 
Kneeland  of  the  sale  by  sample,  it  would  seem 
from  language  put  in  the  mouth  of  his  client, 
in  the  gentleman's  argument,  that  he  denied 
having  sold  the  cotton  by  sample  ;  though  it 
appears  from  the  bill  of  exceptions,  as  well  as 
from  the  report  of  the  case  of  Andrews  v.  Knee- 
land,  that  the  fact  of  the  sale  having  been  made 
by  sample  was  not  controverted,  but  the  ques- 
tion was  whether  or  not  such  a  sale  was  a  war- 
ranty. The  cases  cited  on  the  other  side  do 
not  conflict  with  the  grounds  taken  in  the  open- 
ing argument,  or  in  this  reply ;  in  Cornwall  y. 
Wilson,  \  Ves.,  Sr.,  510,  the  marginal  note  is 
as  follows:  "  Plaintiff  a  factor  abroad  having 
exceeded  the  price  limited  for  a  purchase  of 
hemp,  the  defendant  who  objected  to  the  con- 
tract, but  afterwards  reshipped  and  disposed 
of  it  on  a  new  risk,  was  ordered  to  account  for 
the  whole  at  the  cost  price."  This  whole  case, 
it  will  be  seen,  turns  upon  the  fact  that  the 
principal  after  knowing  the  violation  of  his 
orders  by  his  agent,  took  the  goods  and  used 
them  as  his  own,  thereby  in  the  judgment  of 
the  Lord  Chancellor  acquiescing  in  the  act  of 
his  agent.  The  other  cases  it  is  thought  do  not 
touch  the  point  under  discussion. 

Before  replying  to  the  learned  counsel's  ob- 
servations upon  the  third  exception,  it  will  be 
well  to  refer  to  the  precise  liability  of  the  par- 
ties before  the  paper  in  controversy  was  signed. 
Kneeland,  as  the  factor  of  the  Morgans,  had 
sold  their  cotton  to  Andrews  of  Boston,  and 
warranted  it  conformably  (I  will  admit  for  the 
sake  of  argument)  to  the  instructions  of  his 
principal.  By  virtue  of  this  warranty,  Knee- 
land  had  rendered  himself  personally  liable  to 
Andrews,  and  the  warranty  being  broken, An- 
drews sued  Kneeland  for  damages  in  this  court. 
The  capias  in  the  suit  of  Andrews  v.  Kneeland, 
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was  returnable  in  January  Term,  1822,  the  is- 
sue was  joined  in  the  same  term,  the  cause  was 
noticed  for  trial  at  the  April  and  June  Circuits 
of  the  same  year,  and  Aug.  5,  1822,  the  paper 
writing  on  which  this  suit  was  brought  bears 
date.  At  this  stage  of  the  suit,  after,  as  the 
court  must  infer,  Kneeland  had  put  in  an  affi- 
davit of  merits  and  decided  to  defend  the  suit, 
the  Morgans  signed  a  request  addressed  to  the 
plaintiffs  in  error,  to  pay  the  defendant  in  error 
all  such  sums  of  money  as  he  may  be  required 
to  pay,  etc.,  with  which  request  the  plaintiffs 
23  7  *]  complied  in  *writing.  Now  the  first  re- 
mark that  occurs  here  is,  that  while  Kneeland's 
liability  originated  on  the  warranty,  at  or  be- 
fore the  time  it  was  made,  the  liability  of  the 
Morgans  to  him  originated  at  the  same  time  ; 
from  that  time  to  the  signing  of  the  paper, both 
Rneeland  and  the  Morgans  had  been  liable  for 
all  damages  that  might  result  from  the  breach 
of  the  warranty.  Kneeland  having  deemed  it 
his  duty  to  defend  the  suit  brought  to  recover 
these  damages,  and  having  thus  far  defended 
it  in  good  faith,  the  Morgans  were  also  liable 
over  to  him  for  all  the  costs  and  expenses  to 
which,  up  to  Aug.  5,  1822,  he  had  been  sub- 
jected. It  is  important  not  to  mistake  the  lia- 
bilities of  the  parties  respectively,  on  account 
of  the  nature  of  the  contract  on  which  the  suit 
against  Kneeland  was  instituted;  it  was  a  con- 
tract of  warranty,  a  civil  contract  on  which  the 
damages  resulted  from  the  undertaking  of  the 
party  making  it,  and  though  these  damages 
were  to  be  ascertained  at  a  subsequent  time, 
the  liability  for  them  originated  at  the  time  of 
the  sale,  when  the  contract  of  warranty  was 
entered  into.  Kneeland's  contract  with  An- 
drews was:  "  I  warrant  the  bulk  of  the  cotton 
to  be  equal  in  goodness  to  the  samples,  and  if 
not  equal  I  promise  to  pay  the  difference  in 
value  between  the  samples  and  that  part  of  the 
bulk,  which  on  examination  shall  prove  infe- 
rior; "  and  the  Morgan's  agreement  with  Knee- 
land  was:  "  We  will  be  liable  over  to  you  for 
these  damages."  So  far,  then,  as  the  damages 
recoverable  on  this  warranty,  and  the  costs 
which  had  accrued  Aug.  5,  1822,  were  con- 
cerned, the  guaranty  of  the  plaintiffs  in  error 
was  to  be  answerable  for  the  past  liability  of  the 
Morgans  to  Kneeland,  and  Kneeland  was  alrea- 
dy liable  to  Andrews  for  these  damages  and  for 
the  last  mentioned  costs.  My  clients  then  come 
in  and  promise  to  answer  to  Kneeland  for  these 
antecedent  liabilities  of  the  Morgans,  and  the 
•question  is,  what  consideration  for  this  prom- 
ise is  apparent  on  the  face  of  the  instrument 
signed  by  them?  The  precise  meaning  of  the 
learned  counsel  in  his  observations  upon  the 
form  of  the  guaranty  and  its  validity  or  inva- 
lidity under  the  Statute  of  Frauds,  is  not  very 
obvious;  in  one  part  of  his  observations  he  con- 
tends, "thatagood  and  sufficient  consideration 
appears  on  the  face  of  the  guaranty, consisting 
of  injury  to  Kneeland  and  oeneflt  to  the  Mor- 
238*]  eans,  and  *that  the  injury  to  the  de- 
fendant in  error  consisted  in  his  being  thereby 
led  to  continue  the  defense,"  etc.,  while  else- 
where he  expresses  the  consideration  for  the 
guaranty  apparent  on  the  face  of  the  instrument, 
to  be  the  continuance  of  the  defense  of  the  suit 
of  Andrew*  v.  Kneeland,  for  the  benefit  of  the 
Morgan1*.  It  in  not  easy  to  comprehend  how  the 
injury  which  A  might  sustain,  by  a  reliance 
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upon  the  written  promise  of  B,can  appear  on  the 
face  of  the  writing  itself,  unless  B  obligate  him- 
self to  do  something  in  return  for  the  promise 
of  A;  where  there  is  no  such  counter  or  mut- 
ual promise,  the  promisee  may  or  may  not 
be  damnified,  according  to  the  course  of  his 
subsequent  voluntary  actions.  I  shall,  there- 
fore, assume  that  the  meaning  of  the  learned 
counsel  was  in  conformity  with  the  decision 
of  the  court  below — that  there  was  a  consid- 
eration implied  in  the  agreement  that  Knee- 
land  should  continue  the  defense  of  the  suit 
against  him.  The  first  objection  to  this  con- 
struction of  the  contract  is,  that  there  is  no 
count  in  the  declaration  conformable  to  it.  If 
the  implied  promise  that  Kneeland  should  con- 
tinue the  defense  of  the  suit  were  contained  in 
this  guaranty,  it  should  have  been  set  forth  in 
the  declaration  as  the  consideration  of  the  prom- 
ise of  the  plaintiffs  in  error,  otherwise  the  de- 
fendant in  error  cannot  now  set  it  up  to  sustain 
his  judgment.  2  Poth.  Oblig.,  398.  The  judg- 
ment must  be  secundum  allegata.  The  plea  of 
the  plaintiffs  in  error  in  the  court  below  was 
that  they  did  not  promise  in  manner  and  form 
as  the  declaration  set  forth;  should  the  judg- 
ment be  sustained  on  this  construction  of  the 
contract,  an  issue  in  which  the  plaintiffs  in  er- 
ror never  joined,  because  they  were  never  ap- 
prized of  it  till  after  the  trial,  will  have  been 
found  against  them.  This  objection  is  properly 
presented  to  this  court,  as  it  grows  out  of  the 
writing  itself,  which  it  is  the  peculiar  province 
of  the  court  to  construe.  Second;  I  deny  that 
the  guaranty  admits  of  this  construction.  The 
writing  contemplates  the  payment  by  Knee- 
land  of  the  damages,  costs  and  counsel  fees; 
it  says  nothing,  in  terms,  about  his  continuing 
the  defense,  and  his  obligation  to  do  so,  if  such 
there  be,  must  therefore  result  from  an  implied 
obligation  to  pay  all  costs  and  counsel  fees  in- 
cidental to  a  complete  defense.  L.  Morgan  & 
Sons  request  the  plaintiffs  *in  error  to  [*239 
pay  the  defendant  all  such  sums  of  money  as 
he  may  be  required  to  pay, as  well  for  any  dam- 
ages that  should  happen  to  be  recovered  against 
him  in  the  suit,  or  otherwise  in  relation  to  the 
sale  of  said  cotton,  as  also  all  costs  to  which  he 
may  be  necessarily  put,  etc. ;  that  is  to  say,  pay 
Kneeland  all  sums  of  money  he  may  be  required 
to  pay  in  the  suit,  or  required  to  pay  otherwise 
than  in  the  suit  relative  to  the  sale.  Now,  if 
the  continuance  of  the  defense  be  the  consid- 
eration of  the  plaintiff's  promise,  then,  if  the 
defense  had  not  been  continued,  they  would  not 
have  been  bound  to  pay  Kneeland's  advances; 
but  let  it  be  supposed  that  the  suit  had  been 
discontinued,  and  upon  being  required,  other- 
wise than  in  the  suit,  Kneeland  had  paid  the 
claim  of  Andrews,  would  not  the  plaintiffs  in 
error  have  been  equally  answerable  over  to 
Kneeland?  In  this  view  of  the  guaranty, Knee- 
land  was  at  liberty  to  continue  the  defense  of 
the  suit  or  not,  at  his  election,  so  far  as  there 
are  any  obligations  or  restraints  contained  in 
the  writing.  The  truth  is,  and  the  court  cannot 
fail  to  see  it,  that  the  duties  and  obligations  of 
both  L.  Morgan  &  Sons  and  Kneeland  were  not 
intended  to  be  varied  by  (his  writing,  but  those 
duties  and  obligations,  as  they  existed  before, 
were  recognized  in  that  instrument.  If  before 
the  writing,  L.  Morgan  &  Sons  were  not  liable 
over  to  Kneeland, neither  were  they  afterwards; 
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if  before  such  writing  Kneeland  was  bound  to 
defend  the  suit,  he  was  equally  so  subsequently 
to  its  execution.  Kneeland  could  continue  the 
defense  of  the  suit,  or  otherwise  adjust  the 
claim  of  Andrews,  in  the  same  manner  and  to 
the  same  extent  as  he  could  have  done  inde- 
pendently of  the  writing.  In  7  Cr.,  70  it  is  laid 
down:  "  To  charge  one  person  with  the  debt 
of  another,  the  undertaking  must  be  clear  and 
explicit."  This  can  be  the  only  construction 
put  on  the  instrument:  for  the  word  "other- 
wise "  in  the  writing  must  have  some  meaning, 
and  unless  this  construction  be  given  to  it,  it 
becomes  a  word  without  meaning. 

There  is  another  reason  why  the  defense  of 
the  suit  by  Kneeland  cannot  be  regarded  as  the 
consideration  of  the  promise  made  by  the 
plaintiffs  in  error.  This  promise  is  collateral  to 
that  made  by  the  principal  debtors,  L.  Morgan 
<fc  Sons,  and  the  consideration  for  the  promise 
24O*]  of  L.  Morgan  &  Sons  must  *be  the  con- 
sideration of  the  collateral  one  made  by  their 
sureties.  The  consideration  of  the  promise 
made  by  L.  Morgan  &  Sons  is  expressed  on  the 
paper  writing,  and  is  their  antecedent  liability 
to  indemnify  their  agent  against  loss  on  account 
of  his  engagement  on  their  behalf;  they  declare 
that  in  respect  of  their  liability,  they  are  desi- 
rous of  providing  full  indemnity, etc.  As  there 
is  no  new  consideration  moving  from  Knee- 
land  to  the  plaintiffs  in  error  apparent  on  the 
face  of  the  paper,  this  expressed  consider- 
ation is  the  consideration  for  their  promise, 
and  this  excludes  the  consideration  contend- 
ed for  on  the  other  side.  That  the  plaint- 
iffs in  error  may  not  be  misapprehended  on 
this  point,  I  beg  leave  briefly  to  recapitulate 
the  argument  intended  to  be  presented.  Ac- 
cording to  the  plaintiffs'  construction  of  this 
guaranty,  there  is  no  promise  of  L.  Morgan  & 
Sons  contained  in  it,  but  a  pre-existing  liability 
on  their  part  is  recognized;  so  that  if  this  ac- 
tion had  been  brought  against  L.  Morgan  & 
Sons,  instead  of  the  plaintiffs  in  error,  it  could 
not  have  been  founded  on  any  promise  made 
by  L.  Morgan  &  Sons  contained  in  the  paper, 
but  on  their  antecedent  liability  acknowledged 
by  the  paper,  the  promise  of  the  plaintiffs  in 
error  being  to  answer,  in  fact,  for  such  past 
liability;  but  if  it  should  be  adjudged  that  L. 
Morgan  &  Sons  have  promised  in  the  guaranty, 
still  their  past  liability  is  the  express  considera- 
tion for  that  promise,  my  client's  promise  be- 
ing collateral  and  resting  on  the  same  considera- 
tion. 

It  would  seem  from  the  learned  counsel's  ar- 
gument that  he  would  wish  the  court  to  regard 
the  promise  of  my  clients  as  an  original  collat- 
eral undertaking,  assimilated  to  the  first  class 
of  cases  defined  by  Kent,  Ch.  J.,  in  Leonard  v. 
Vredenburgh,  and  recognized  in  Bailey  v.  Free- 
man, 11  Johns.,  221.  To  this  class  belong  the 
cases  of  Stadt  v.  Litt,  and  some  others  cited  by 
the  learned  counsel.  It  will  be  seen,  by  refer- 
ence to  Rob.,  Frauds,  p.  219,  and  to  the  two 
cases  from  Johnson  last  referred  to,  that  it  is 
essential  to  the  validity  of  an  original  collat- 
el  undertaking,  that  the  liability  of  the  princi- 
pal debtor  should  be  created  at  the  same  time 
with  that  of  the  grantor.  The  definition  of  this 
class  of  cases  is,  "a  case  in  which  the  guaranty 
or  promise  is  collateral  to  the  principal  con- 
tract, but  is  made  at  the  same  time,  and  be- 
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comes  *an  essential  ground  of  the  [*241 
credit  given  to  the  principal  or  direct  debtor." 
8  Johns.,  39.  In  this  case  the  principal  debt- 
ors are  L.  Morgan  &  Sons;  the  promise  of 
Messrs.  Rogers  is  collateral  to  theirs,  and  it 
wants  the  essential  ingredient  of  air  original 
collateral  undertaking,  as  the  obligation  of  the 
principal  debtors  did  not  originate  at  the  time 
of  signing  the  paper,  but  had  previous  exist- 
ence. Vide,  also,  Chnffee  v.  Thomas,  7  Cow., 
359.  In  regard  to  the  cases  on  this  branch  of 
the  subject,  cited  by  the  learned  counsel  from 
the  English  books,  I  will  not  trouble  the  court 
with  a  review  of  them  in  this  place,  but  re- 
spectfully submit  one  or  two  general  remarks 
applicable  to  some  if  not  all  of  them.  The  de- 
cisions in  these  cases  were  made  at  a  time  when 
the  English  courts  yielded  a  most  reluctant  as- 
sent to  the  decisions  in  the  leading  case  of  Wain 
v.  Warlters,  and  the  principle  embraced  in  this 
decision  was  not  fully  established  in  England 
until  the  case  of  Sanders  v.  Wakefield,  4  Barn.  & 
Aid.,  595.  There  was  great  justice  in  the  re- 
mark made  by  Best,  Gh.  J.,  in  Darnell  v.  Trott, 
4  Carr.  &  P.,  82:  "I  think  the  Statute  of 
Frauds  has  been  put  aside  too  much,  and 
Westminster  Hall  thinks  so  too."  The  Supreme 
Court  of  this  State,  in  Sears  v.  Brink,  early 
adopted  the  decision  in  Wain  v.  Warlters,  and 
have  adhered  to  it  in  good  faith  ever  since, 
until  the  principle  it  sanctions  has  been  express- 
ly incorporated  in  our  re-enactment  of  the  Stat- 
ute of  Frauds.  Vide  3  Kent,  Com. ,  86,  and  2 
R.  8.,  p.  135.  tit.  2,  sec.  2.  This  statute  does 
not  alter  the  law  as  it  stood  before,  and  I  sub- 
mit whether,  in  view  of  this  statute,  the  agree- 
ment now  before  the  court  is  one  expressing 
the  consideration  for  the  promise  of  the  plaint- 
iffs in  error  to  be  the  continuance  of  the  de- 
fense by  Kneeland.  It  may  excite  some  sur- 
prise that  the  learned  counsel  has  bestowed 
such  great  pains  and  employed  so  much  learn- 
ing to  prove  that  the  continuance  of  the  de- 
fense by  Kneeland  was  the  consideration  of 
Messrs.  Rogers'  promise,  when  the  pleadings 
and  the  proceedings  at  the  trial  show  that  such 
a  consideration  was  never  before  for  a  moment 
relied  upon.  In  seven  of  the  eight  special 
counts  of  the  declaration,  the  consideration  of 
the  promise  is  stated  to  be  the  balance,  viz.: 
$463.31,  due  the  Morgans,  remaining  in  Knee- 
land's  *hands,  and  which  at  the  time  [*242 
of  his  receiving  the  paper  was  paid  to  them. 
The  evidence  of  Kneeland's  attorney  shows 
that  the  ground  upon  which  Kneeland  placed 
his  claim  against  Messrs.  Rogers  was,  that  the 
money  received  by  L.  Morgan  &  Sons  of 
Kneeland  had  been  paid  to  the  defendants, 
Messrs.  Rogers. 

The  learned  counsel  next  contends  that  it  is 
competent  for  the  defendant  in  error  to  estab- 
lish a  consideration  for  the  guaranty  by  parol. 
Admit  for  a  moment  the  correctness  of  this 
proposition,  how  can  the  payment  of  the 
$463.31  be  shown  to  be  such  a  consideration? 
If  Kneeland  had  no  lien  upon  this  balance,  but 
was  bound  to  pay  it  to  the  Morgans  as  a  debt 
due  them,  then  surely  the  payment  of  it  can- 
not be  a  consideration  to  support  any  promise. 
It  was  incumbent  on  the  learned  counsel  to 
have  shown  that  Kneeland  had  such  lien.  On 
the  supposition  that  Kneeland  was  authorized 
to  sell  the  cotton  by  sample,  the  Morgans  are 
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doubtless  liable  over  to  him  for  any  damages 
he  may  have  sustained  thereby ;  but  a  factor 
has  not  a  lien  upon  the  funds  or  property  of 
his  principal  for  every  liability  he  may  have 
incurred  on  behalf  of  his  principal;  his  right 
of  lien  on  his  principal's  property  is  not  co-ex- 
tensive with  his  right  of  action  against  his  prin- 
cipal. It  is  laid  down  that  the  general  lien  of 
a  factor  "  is  only  to  be  established  either  by 
express  contract  or  by  that  which  operates  as 
evidence  of  a  contract — the  usage  of  trade;" 
Paley,  Ag.,  108;  and  also  that  general  liens  are 
founded  on  custom  only  and,  therefore,  to  be 
taken  strictly,  Heath  J.,  in  Houghton  v.  Mat- 
thews, 3  Bos.  &  P., 485,  et  vide,  the  whole  of  this 
case,  also  15  East,  542;  7  Id.,  224.  In  this  case 
there  was  no  express  agreement  giving  a  lien  to 
Kneeland  to  indemnify  him  against  a  warranty 
entered  into  for  his  principals,  nor  is  there  be- 
lieved to  be  any  usage  to  that  effect  from 
which  such  agreement  can  be  inferred,  of 
which  the  court  is  judicially  informed.  It  was, 
therefore,  incumbent  on  the  counsel  for  Knee- 
land  to  have  established,  if  he  could,  the  usage 
by  proof,  which  he  has  omitted  to  do.  A  usage 
giving  a  lien  to  a  factor  in  a  case  like  this 
would  be  most  inconvenient,  for  it  is  an  almost 
universal  practice  for  factors  to  sell  cotton  in 
their  own  name,  and  to  sell  by  sample;  thus, 
243*]  under  the  established  decisions  *of  the 
court,  the  factor  is  rendered  liable  on  his  war- 
ranty. It  is  not  unfrequent  for  the  cotton  pur- 
chased to  be  shipped  immediately  to  a  foreign 
port,  where  in  numerous  instances  it  lies  in 
store  for  a  length  of  time  before  it  is  opened 
and  the  interior  of  the  bales  examined;  if,  upon 
such  examination,  the  bulk  of  the  cotton  is 
found  inferior  to  the  samples,  the  factor  is  first 
applied  to  on  his  warranty.  Now,  can  it  be  rea- 
sonable that  the  funds  of  the  principal  received 
for  the  cotton  should  be  locked  up  an  indefi- 
nite lengt  1)  of  time  in  the  hands  of  the  factor,  to 
have  it  determined  whether  the  factor  will  be 
damnified  by  reason  of  his  liability  for  his  prin- 
cipal on  the  warranty? — or  could  a  factor.who 
had  sold  his  principal's  cotton  by  sample,  re- 
tain the  proceeds  in  his  hands  until  indemni- 
fied by  his  principal?  There  can  no  hardship 
result  from  denying  a  factor  a  general  lien  in 
cases  like  the  present,  for  it  is  competent  for 
him  to  secure  himself  against  loss  by  making 
an  express  contract  for  a  lien.  In  Drinkwater 
v.  Goodwin,  Cowp.,  251,  the  factor  became  se- 
curity for  his  principal;  "  he  knew,"  in  the 
language  of  Ld.  Mansfield,  "  very  well  that  for 
a  general  balance  of  his  account  he  had  a  lien, 
but  he  doubted  whether  such  a  lien  would  ex- 
tend to  a  case  in  which  he  was  only  surety  for 
his  principal  and,  therefore,  an  express  agree- 
ment was  made  giving  him  a  lien."  So  in  the 
present  case,  if  the  right  of  lien  was  not  clear- 
ly established  (for  liens  are  to  be  taken  strictly), 
Kneeland  should  have  created  it  by  express 
agreement.  Besides,  the  factor  can  always  ex- 
onerate himself  from  personal  liability  on  the 
warranty,  by  giving  up  the  name  of  his  princi- 
pal at  the  time  of  sale.  "  The  usage  giving  a 
lien  is  presumed  to  have  been  founded  on  con- 
tracts repeated  so  frequently  and  so  notorious 
that  everybody  must  be  considered  to  take  no- 
tice of  it."  Per  Rook,  J.,  in  Oppeden  v.  Ruwell, 
8  Bos.  &  P.,  50.  If  there  were  no  lien  on  the 
balance  in  Kneeland's  hands,  it  was  in  legal 
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contemplation  a  debt  absolutely  and  uncondi- 
tionally due  to  the  Morgans  so  soon  as  received 
from  Andrews,  which  was  at  the  time  of  the 
sale  to  him;  and  the  subsequent  commence- 
ment of  the  suit  by  Andrews  could  not  create 
the  lien,  according  to  any  known  usage.  If 
there  be  any  usage  of  this  kind,  which  has 
been  judicially  recognized  by  this  court,  or 
which  they  *are  bound  so  to  recognize,  [*244 
it  was  incumbent  on  the  learned  counsel  to 
have  shown  it.  Can  the  learned  counsel  prove 
that  where  a  factor  has  no  lien  upon  his  princi- 
pal's fundsin  possession, the  commencement  of  a 
suit  against  him,  growing  out  of  his  principal's 
concerns,  does  ipso  facto  create  a  lien?  If  then, 
in  this  view,  Kneeland  had  no  lien  for  this  bal- 
ance of  $463.31,  in  the  language  of  Mr.  J. 
Sutherland,  2  Cow.,  183,  "It  necessarily  fol- 
lows that  the  voluntary  restoration  of  that 
which  the  law  would  have  compelled  him  to 
restore  can  form  no  consideration"  for  the 
promise.  It  is  not  sufficient  to  show  that  it 
would  be  reasonable  and  just  that  the  factor 
should  have  such  a  lien;  for  the  inquiry  is, was 
it  the  contract  of  the  parties  that  there  should 
be  such  a  lien  reserved  to  the  factor? — and  in 
the  absence  of  an  express  contract  to  this  ef- 
fect, is  the  court  judicially  informed  of  any 
usage  which  created  a  contract  between  the 
Messrs,  Morgans  &  Kneeland,  at  the  time  when 
the  cotton  was  put  into  Kneeland's  hands,  of 
the  following  import:  "  We,  L.  Morgan  & 
Sons,  authorize  you,  Henry-  Kneeland,  to  sell 
our  cotton  now  delivered  to  you  by  sample, 
and  receive  the  proceeds  thereof,  and  if  before 
you  pay  the  proceeds  to  us,  you  are  sued  on 
account  of  the  sale,  we  authorize  you  to  hold 
on  to  those  proceeds  for  your  indemnity  against 
the  suit?"  If  this  were  not  the  contract,  then 
there  is  no  lien;  for  there  is  no  law  giving  a 
lien  to  a  factor;  the  law  is  that  he  may  have 
such  a  lien  where  the  contract  with  his  princi- 
pal authorizes  it.  "The  courts  will  not  now 
originate  a  lien  where  none  has  before  been  al- 
lowed to  exist."  Hussey  v.  Christie,  9  East, 
426.  Had  the  plaintiffs  in  error  been  permit- 
ted to  show  that  the  cotton  was  sold  by  sam- 
ple contrary  to  the  instructions  of  the  Mor- 
gans, they  would  completely  have  shown  that 
Kneelaud  had  not  the  lien  in  question.  13 
Petersd.,  763,  Eng.  ed.,  in  note  referring  to 
Gurney  v.  Sharp. 

Again;  admit  that  the  defendant  in  error  is 
at  liberty  to  prove  by  parol  that  the  payment 
of  the  $463.31  was  the  consideration  of  the 
Messrs.  Rogers'  promise,  he  must  prove  it  se- 
cundum  allegata.  Now  it  may  be  safely  af- 
firmed that  this  proof  supported  no  one  count  in 
the  declaration,  and  it  showed  beyond  contra- 
diction or  cavil,  that  if  the  payment  of  the 
$463.31  was  ever  received  by  any  one  as  a 
consideration  of  a  promise,  *it  was  re-  [*245 
ceived  by  L.  Morgan  &  Sons,  and  there  is  no 
proof  that  it  was  ever  paid  to  the  plaintiffs  in 
error  as  a  consideration  for  their  promise,  or 
that  it  was  paid  to  the  Morgans  at  the  request 
of  the  plaintiffs  in  error.  The  payment  to  the 
Morgans  by  Kneeland  will  not  support  the 
promise  of  the  plaintiffs  in  error.  Atkinson  v. 
Mankk,  \  Cow.,  708.  In  that  case,  Booth,  liv- 
ing in  England,  had  funds  or  goods  in  the 
hands  of  Manks.  living  in  N.  Y. ;  Atkinson, 
being  a  creditor  of  Booth  and  wishing  security, 
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got  Booth  to  draw  an  order  on  Manks  in  favor 
of  Atkinson  for  £1,642  sterling,  payable  in  his, 
Booth's,  goods  or  the  proceeds  thereof;  the  or- 
der was  accepted  by  Manks.  Mr.  Justice  Suth- 
erland, after  showing  that  this  order  is  not  a 
bill  of  exchange,  observes,  in  page  708:  "The 
order  not  being  a  bill  of  exchange,  the  consid- 
eration which  passed  between  Booth  (Knee- 
land)  and  Atkinson  (Morgan)  could  not  inure 
to  the  support  of  the  promise  made  by  Manks 
{Rogers)."  So  that  if  Kneeland  were  at  liberty 
by  his  declaration  to  prove  that  the  promise 
of  Rogers  was  in  consideration  of  the  $463.31 
paid  by  him  to  the  Morgans,  the  considera- 
tion would  not  support  the  promise,  and  the 
learned  and  skillful  pleader  who  drew  this 
declaration  doubtless  knew  that  such  a  count 
•would  be  bad.  One  of  the  exceptions  taken 
at  the  trial  was,  that  if  parol  proof  of  consid- 
eration were  allowable,  the  defendant  in  error 
had  offered  no  evidence  of  consideration  for 
the  plaintiffs'  promise.  But  it  is  not  compe- 
tent for  the  defendant  in  error  to  establish  a 
consideration  for  the  promise  of  the  plaintiffs 
in  error  by  parol,  for  the  reasons  given  in  the 
opening  argument.  If  the  payment  of  the 
$463.31,  as  a  consideration  for  the  plaintiffs' 
promise,  was  proved,  as  set  forth  in  any  one  of 
the  special  counts  of  the  declaration,  such 
proof  would  contradictor  essentially  vary  the 
terras  of  the  paper  produced.  This  paper 
states  the  liability  of  L.  Morgan  &  Sons,  and 
their  desire  in  respect  to  such  liability  to  in- 
demnify Kneeland  and,  therefore,  requests  the 
plaintiffs  in  error  to  pay,  etc.  Would  it  be 
consistent  with  the  import  of  this  writing  to 
say,  L.  Morgan  &  Sons  having  received  from 
Kneeland  $463.31,  a  balance  in  his  hands  due 
them  and  upon  which  he  had  a  lien  for  indem- 
nity, therefore  we  promise  to  pay,  etc.?  In 
the  one  case  the  moving  consideration  is  the 
original  liability  of  L.  Morgan  &  Sons,  in  the 
24t6*J  *other  a  new  pecuniary  consideration 
moving  from  Kneeland  to  the  Messrs.  Rogers. 
The  learned  counsel  further  contends,  on  the 
authority  of  De  Wolf  v.  Rabaud,  1  Pet.,  that 
the  consideration  can  be  established  by  parol. 
That  case  was  decided,  as  the  court  will  see, 
expressly  on  the  authority  of  Ijeonard  v.  Vre- 
denburgh  and  Bailey  v.  Bogert,  11  Johns.,  221. 
Among  other  grounds  of  defense,  it  was  insist- 
ed that  the  Statute  of  Frauds  required  the  con- 
sideration of  James  De  Wolf's  promise  to  ap- 
pear on  the  face  of  the  instrument,  and  that  it 
did  not  so  appear.  The  plaintiff  below  con- 
tended that  the  consideration  could  be  sup- 
plied by  parol  proof.  Judge  Thompson, whose 
opinion  was  afterwards  confirmed  by  the  court, 
decided  that  it  could,  if  the  jury  should  find 
that  the  undertaking  of  the  defendant  was  en- 
tered into  at  the  same  time  with  that  between 
Belknap  and  George  De  Wolf,  so  as  to  form 
one  entire  transaction.  But  the  judge  as- 
sumed that  the  parol  evidence  offered  did  not 
in  any  manner  contradict  the  written  agree- 
ment, but  was  perfectly  consistent  with  it. 
See  pages  486,  487.  Let  us  suppose  that  the 
order  from  George  De  Wolf  to  James  De  Wolf 
had  run  thus:  "I  having  become  obligated  to 
send  to  Messrs.  Rabaud,  Brothers  &  Co.,  and 
desirous  of  fulfilling  my  obligation,  you  will 
please  ship,"  etc. — would  His  Honor  have  said 
that  the  parol  proof  offered  was  perfectly  con- 
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sistent  with  the  written  agreement?  It  is  be- 
lieved he  would  not,  but  would  have  declared 
it,  in  language  employed  in  another  part  of  his 
opinion,  "A  collateral  undertaking,  made  sub- 
sequent to  the  principal  contract,  and  requir- 
ing some  other  consideration  to  support  it  than 
that  which  supported  the  principal  contract." 
If,  then,  the  court  should  be  of  opinion  that  the 
fact  assumed  by  Judge  Thompson  could  not 
be  predicated  of  this  case.the  analogy  between 
the  two  cases  entirely  fails.  But  further,  in 
that  case  the  jury  found  that  there  was  an 
agreement  between  all  the  parties,  and  that  it 
was  an  entire  transaction.  Was  any  such 
thing  shown  in  this  case?  Did  the  jury  find, 
or  was  it  left  to  them  to  find,  that  the  plaint- 
iffs and  defendant  in  error  and  L.  Morgan  & 
Sons  mutually  agreed  that  if  the  latter  re- 
ceived from  the  defendant  in  error  $463.31  in 
his  hands,  then  the  plaintiffs  in  error  would 
indemnify  him  against  the  suit  pending  against 
him,  and  that  the  writing  now  *in  con-[*247 
troversy  was  drawn  in  pursuance  of  such  an 
agreement?  There  is  no  evidence  that  the 
plaintiffs  in  error  were  influenced  to  sign  the 
paper  by  any  other  inducement  than  such  as 
appears  on  the  face  of  it,  to  wit:  the  liability 
of  L.  Morgan  &  Sons,  and  their,  L.  Morgan  & 
Sons',  desire  to  indemnify  Kneeland.  But 
there  is  another  important  particular,  in  which 
the  principle  decided  or  confirmed  in  the  case 
in  Peters  has  no  applicability  to  the  present. 
L.  Morgan  &  Sons'  liability  to  pay  these  dam- 
ages and  costs  did  not,  as  before  observed, 
originate  with  the  writing,  but  the  writing  it- 
self acknowledges  its  previous  existence;  there- 
fore, the  undertaking  of  the  plaintiffs  in  error 
was  not  an  original  collateral  undertaking,  for 
it  is  essential  to  such  an  undertaking  that  the 
liability  of  the  principal  debtor  (in  this  case  L. 
Morgan  &  Sons)  should  have  originated  when 
the  collateral  promise  was  made;  for  the  con- 
sideration for  the  main  promise  must  support 
the  collateral  one  also.  Now,  the  Morgans' 
liability  to  pay  cannot  be  founded  on  their  re- 
ceipt of  the  $463.31,  because  their  liability  to 
pay  was  antecedent  to  the  signing  of  the  paper; 
it  grew  out  of  the  fact  that  the  cotton  was 
theirs,  and  had  been  sold  on  their  account,  and 
all  this  appears  on  the  face  of  the  paper  itself. 
But  the  learned  counsel  insists  that  Morgan  <fe 
Sons  are  under  a  moral  obligation  to  indemni- 
fy the  defendant  in  error,  and  that  obligation 
constituted  a  sufficient  consideration  for  the 
express  promise  contained  in  the  guaranty,  and 
he  cites  an  authority  to  prove  this  proposition. 
I  am  ready  to  admit  that  it  appears  upon  the 
face  of  the  guaranty  that  L.  Morgan  &  Sons 
•are  under  a  moral  obligation  to  pay  Kneeland 
all  costs  and  damages  he  might  expend  in  the 
suit  mentioned  therein,  because  they  there  ac- 
knowledge their  legal  liability;  but  if  my 
learned  opponent  means  that  they  were  under 
a  moral  obligation  to  furnish  security  for  such 
payment,!  am  at  a  loss  to  understand  him;  still 
more  am  I  at  a  loss  to  perceive  how  their  moral 
obligation  can  form  a  consideration  for  my 
client's  promise. 

One  of  the  grounds  upon  which  the  court  be- 
low placed  their  decision  was:  "That  the  con- 
tract of  L.  Morgan  &  Sons,  and  the  guaranty 
of  the  Messrs.  Rogers  was  an  entire  contract 
entered  into  at  the  same  time,  and  that  the  pay- 
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248*]  ment  over  of  the  *money  in  Kneeland's 
hands,  on  the  faith  of  the  guaranty,  was  a  good 
consideration  to  support  the  Messrs.  Rogers' 
agreement.  It  was  an  original  as  well  as  a  col- 
lateral agreement,  and  was,  therefore,  not  with- 
in the  Statute  of  Frauds."  It  only  remains  for 
me  to  make  one  remark  on  that  part  of  the 
opinion  of  the  court  contained  in  the  last  sen- 
tence of  the  preceding  extract.  If  the  promise 
were  collateral,  no  matter  though  it  were  orig- 
inal, it  was  within  the  Statute  of  Frauds  ;  all 
that  Kneeland  did  after  the  date  of  the  guar- 
anty was  done  for  the  benefit  of  L.  Morgan  & 
Sons,  who  were  of  course  the  principal  debtors 
of  Kneeland,  and  if  any  credit  at  all  were  given 
to  L.  Morgan  &  Sons,  the  promise  of  the  plaint- 
iffs in  error  was  collateral,  and  required  to  be 
in  writing  bv  the  Statute  of  Frauds.  Malsom 
v.  Wharam"  2  T.  R.,  80  ;  Chase  v.  Day,  17 
Johns.,  115,  note  a  ;  3  Kent,  Com.,  87. 

By  the  Court,  Nelson,  /.  The  first  ques- 
tion presented  in  this  case,  viz. :  whether  the 
evidence  offered  by  the  defendants  below,  that 
the  plaintiff  below  had  acted  without  authority 
and  contrary  to  instructions  in  selling  the  cot- 
ton by  sample,  was  admissible,  depends  upon 
the  relations  and  transactions  existing  between 
the  principals  and  their  agent,  and  their  respect- 
ive rights  and  duties  growing  out  of  them,  in 
which  the  defendants  are  not  particularly  in- 
terested, because  there  can  be  no  doubt  that 
the  Morgans,  the  principals,  are  bound  to  keep 
the  defendants  harmless.  It  is  said  the  Mor- 
gans are  bankrupts,  but  their  inability  to  re-im- 
burse  cannot  vary  the  legal  rights  of  the  par- 
ties; the  defendants  chose  to  risk  their  respon- 
sibility, and  it  is  not  for  them  to  set  up  their 
misfortunes  in  this  respect  to  influence  the  just 
rights  or  claims  of  third  persons.  Under  the 
circumstances  of  this  case,  then,  would  it  have 
been  competent  or  tolerated  in  the  Morgans  to 
have  interposed,  as  a  defense  to  an  action  di- 
rectly against  them,  that  the  agent  had  exceed- 
ed his  instructions  in  selling  their  cotton  by 
sample,  and  that  the  recovery  against  him  by 
the  purchaser  was  the  consequence  of  his  own 
fault?  They  not  only  received  the  proceeds  of 
the  sale,  which  was  no  doubt  enhanced  consid- 
erably by  the  warranty,  but  after  the  suit 
against  Kneeland  was  commenced,  and  as  is 
249*]  fairly  to  be  *inferred,  both  from  their 
letter  to  the  defendants  and  from  the  record  of 
judgment  in  that  suit,  after  the  declaration  was 
served  disclosing  the  grounds  upon  which  dam- 
ages were  claimed, they  honestly  acknowledged 
their  liability,  and  take,  as  they  suppose,  ef- 
fectual measures  to  indemnify  him.  They  say: 
"  The  sale  having  been  made  for  our  account, 
we  are  of  course  liable  for  any  damages  that 
may  be  recovered  in  the  suit;  and  being  desi- 
rous of  providing  a  full  indemnity,  etc..  we 
hereby  authorize  and  request  you  to  pay  him 
all  such  sums  of  money  as  he  may  be  required 
to  pay,  as  well  for  damages  that  may  happen 
to  be  recovered  against  him  in  the  suit  above 
mentioned,  or  otherwise,  in  relation  to  the  cot- 
ton," etc.  The  acknowledgment  of  their  lia- 
bility to  keep  the  agent  harmless  was  uncon- 
ditional, and  the  engagement  with  the  defend- 
ants to  indemnify  him  absolute,  and  all  this 
after  the  means  were  in  their  power  .to  ascer- 
tain the  grounds  upon  which  the  damages  were 
846 


claimed  against  him.  Even  if  it  had  been 
proved  on  the  trial  that  the  sale  by  sample  was 
without  authority,  we  could  not  for  a  moment 
have  doubted  but  that  the  subsequent  transac- 
tions between  the  parties  were  decisive  to  es- 
tablish the  approbation  and  ratification  of  it. 
The  only  pretense  urged  against  this  conclusion 
is,  that  the  principals  may  not  have  known 
that  the  agent  had  sold  by  sample  when  they 
acknowledged  their  liability  to  indemnify  him. 
The  answer  to  this  is,  that  they  had  within 
their  power  ample  means  of  ascertaining  the 
facts,  not  only  from  their  agent,  but  from  the 
adverse  party,  whose  attorney  resided  in  the 
city  where  this  acknowledgment  was  made  and 
indemnity  given  ;  and  if  we  are  at  liberty  to 
presume  ordinary  attention  on  their  part  to 
their  own  interests,  we  are  bound  to  believe 
that  the  arrangement  to  save  the  agent  harm- 
less was  made  with  a  full  knowledge  of  all  the 
facts.  If  they  had  not  authorized  the  sale  by 
sample,  and  intended  only  to  be  responsible  to 
the  agent  for  liabilities  incurred  while  acting 
strictly  within  the  scope  of  his  powers,  they 
should  have  so  qualified  their  engagement. 
There  can  be  no  doubt,  if  the  defendants  had 
paid  the  judgment  against  Kneeland,  and  the 
costs  of  the  defense  of  the  suit  against  him,  the 
Morgans  would  have  *been  immedi-  [*25O 
ately  accountable  to  them.  The  defendants  are 
volunteering  a  defense  for  the  Morgans  which, 
as  may  justly  be  inferred  from  their  letter, 
would  be  disclaimed  by  themselves.  If  the 
guaranty  had  been  obtained  through  false  rep- 
resentations of  the  terms  and  character  of  the 
sale  of  the  cotton  to  Andrews,  the  question 
would  have  been  different ;  but  it  is  conceded 
that  the  guaranty  was  demanded  as  a  right  by 
the  plaintiff,  after  the  suit  was  brought  against 
him,  freely  given  by  the  Morgans,  and  fairly 
obtained ;  and  it  is  not  for  them  now,  under  the 
circumstances,  after  the  liability  is  incurred,  to 
qualify  it;  much  less  can  the  defendants  do  so. 
The  next  and  probably  the  material  question 
intended  to  be  presented  is,  whether  the  writ- 
ten guaranty  is  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds.  The  construction  of 
that  statute  by  the  court  in  Wain  v.  Warlters,  5 
East,  10.  was  adopted  by  this  court  in  Sears  v. 
Brink,  3  Johns.,  210.  and  has  been  followed  in 
all  subsequent  cases,  8  Johns.,  29;  11  Id.,  221; 
13  Id.,  175  ;  and  it  requires  not  only  that  the 
promise  should  be  in  writing,  but  that  there  be 
a  consideration  also  in  writing  to  take  the  case 
out  of  the  4th  section  of  the  statute.  It  is 
said  in  this  case  that  there  is  no  consideration 
for  the  promise  of  the  defendants,  or  at  all 
events,  none  appearing  upon  the  face  of  the 
instrument.  A  consideration  implied  or  in- 
ferred from  the  terms  of  the  instrument  is  as 
effectual  as  if  expressly  appearing  on  its  face. 
19  Com.  L.  R.,  55,  272;  7  Id.,  414;  1  Pet.,  501. 
It  is  a  general  principle,  applicable  to  all  in- 
struments or  agreements,  that  whatever  may 
be  fairly  implied  from  the  terms  or  language 
of  an  instrument  is  in  judgment  of  law  con- 
tained in  it.  The  letter  of  the  Morgans  and 
the  guaranty  of  the  defendants  must  be  taken 
together  as  constituting  the  whole  of  the  writ- 
ten agreement  entered  into  with  the  plaintiff  ; 
the  latter  refers  to  and  adopts  the  former  as 
containing  the  stipulations  for  the  benefit  of 
Kneeland,  with  which  the  defendants  say  they 
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will  "promptly  comply."  The  Morgans  being 
the  only  parties  in  interest  in  defense  of  the 
suit  against  Kneeland,  their  agent,  and  of 
course  legally  liable  to  keep  him  harmless 
against  any  expense  or  damages  recovered,  this 
original  legal  liability  would  constitute  a  good 
consideration  to  support  any  express  promise 
or  engagement  by  them  for  that  purpose  ;  but 
25  !*]*!  admit,  with  the  counsel  of  the  plaint- 
iffs in  error,  that  this  existing  liability  would 
not  constitute  a  sufficient  consideration  to  sup- 
port the  promise  of  the  defendants,  if  there 
was  nothing  else  in  the  case.  That  view  of  the 
case,  however,  is  not  warranted  by  the  facts 
and  circumstances.  Though  the  Morgans  were 
under  obligations  to  indemnify  the  plaintiff, 
was  he  bound  to  trust  to  their  sole  responsibil- 
ity for  the  expenses  in  defending  the  suit  to  be 
thereafter  incurred,  and  the  hazard  of  a  recov- 
ery against  him?  I  think  not.  After  they  were 
advised  of  the  existence  of  the  suit,  and  ac- 
knowledged themselves  bound  to  defend  it,  in 
judgment  of  law  all  the  trouble  and  expense 
of  such  defense  devolved  immediately  upon 
them.  If  the  plaintiff  consented  to  assume  this 
upon  himself  in  the  first  instance,  he  had  a 
right  to  fix  his  terms.  It  is  true,  he  had  an  in- 
terest in  the  defense,  because  he  would  be 
primarily  liable  to  the  plaintiff,  and  must  trust 
to  the  ability  of  the  Morgans  for  re-imburse- 
ment  ;  and  if  they  had  denied  their  liability, 
and  stood  upon  their  strict  legal  rights,  the 
plaintiff  might  have  been  under  the  necessity 
of  defending  the  suit  in  the  first  instance  at  his 
own  expense,  to  enable  him  to  resort  back  to  his 
principals;  but  they  acknowledged  their  liabil- 
ity, and  that  the  defense  was  a  business  of  their 
own  and  for  their  exclusive  benefit.  Under 
these  circumstances,  the  charge  of  it,  with  the 
consequent  trouble  and  expense  and  payment 
of  the  judgment  recovered,  constituted  a  suffi- 
cient consideration  to  give  effect  to  the  promise 
of  the  defendants.  It  was  a  service  performed 
and  money  advanced  upon  their  credit,  as  well 
as  upon  that  of  the  Morgans,  and  for  the  ben- 
efit of  the  latter.  It  is  not  the  consideration, 
arising  from  their  original  obligation  to  save 
the  plaintiff  harmless,  that  is  relied  upon  to 
sustain  the  defendants'  promise — that,  I  admit, 
would  be  insufficient,  because  it  is  in  no  way 
connected  with  it,  and  existed  before  it  was 
made— -but  it  was  care  bestowed  and  money 
advanced  in  and  about  the  defense  of  the  suit, 
and  the  payment  of  the  judgment  finally  re- 
covered (  for  performing  all  which  the  plaintiff 
had  a  right  to  ask  security,  and  for  which  ex- 
pressly the  guaranty  in  question  was  given), 
that  create  a  legal  and  valuable  consideration 
within  all  the  cases  on  the  subject.  It  is  said 
in  the  argument  of  the  counsel  for  the  plaint- 
252*]  iffs  *in  error  that  the  liability  of  the 
plaintiff  to  defend  the  suit  had  been  already 
incurred  when  the  guaranty  was  given.  That 
fact  nowhere  appears  in  the  case.  It  does  not 
appear,  except  by  inference,  that  he  had  even 
retained  an  attorney.  If  he  had  been  already 
subjected  to  a  portion  of  the  expenses,  or  had 
advanced  them,  it  would  not  impair  the  force 
of  the  argument  or  affect  the  result.  The  sub- 
sequent liabilities  and  advances  would  still 
have  been  a  sufficient  consideration  to  main- 
tain the  promise  to  its  full  extent.  7  Com.  L. 
R.,  414. 
WEND.  10. 


Does  the  consideration  appear  upon  the  face 
of  the  instrument?  Since  the  decisions  in  the 
cases  of  Sounders  v.  Wakefield,  6  Com.  L.  R., 
531,  in  the  K.  B.,  and  Jenkins  v.  Reynolds,  7 
Id.,  328,  in  C.  B.,  the  case  of  Wain  v.  Warlters. 
has  been  acknowledged  in  England,  without 
stint  or  qualification,  as  giving  the  true  con- 
struction to  the  4th  section  of  the  statute,  which 
requires  the  consideration  as  well  as  the  prom- 
ise to  be  in  writing.  Whatever  may  be  the 
character  of  some  of  the  cases  decided  there 
prior  to  this  time,  and  I  admit  the  difficulty  in 
reconciling  some  of  them  with  the  leading 
cases,  since  those  decisions  which  acknowledge 
to  the  fullest  extent  the  doctrine  of  that  case, 
we  may  refer  with  safety  to  the  cases  in  those 
courts  for  applications  of  the  rule.  They  fre- 
quently occur,  and  the  books  of  reports  are 
full  of  them.  I  will  refer  to  two  or  three  cases. 
In  Rider  v.  Curtis,  16  Com.  L.  R..  335,  the 
guaranty  was  as  follows  :  "  I  do  hereby  agree 
to  become  security  for  Mr.  R.  G. ,  now  your 
traveler,  in  the  sum  of  £500,  for  all  the  money 
he  may  receive  on  your  account."  The  con- 
sideration averred  in  the  declaration  was  the 
continuance  of  the  traveler  in  the  employ  of 
the  plaintiff  ;  and  the  whole  court  were  clear 
that  it  sufficiently  appeared  upon  the  face  of 
the  instrument.  In  Newbury  v.  Armstrong,  20 
Com.  L.  R.,  272,  the  guaranty  was  in  these 
words  :  "To  J.  N.— Sir  :  I,  the  undersigned, 
do  hereby  agree  to  bind  myself  to  be  security 
to  you  for  I.  C.,  late  in  the  employ  of  I.  P., for 
whatever  you  may  intrust  him  with  while  in 
your  employ,  to  the  amount  of  £50,  and  in  case 
of  any  default,  to  make  the  same  good."  It 
was  objected  that  the  consideration  did  not  ap- 
pear upon  the  face  of  the  instrument.  The  Chief 
Justice  on  the  trial  said :  "  *If  by  fair  [*253 
inference  we  can  find  it,  that  will  be  sufficient;" 
and  gave  the  plaintiff  a  verdict.  The  case  was 
afterwards  moved  at  bar,  p.  55,  and  the  decis- 
ion confirmed  by  the  court,  upon  the  ground 
taken  at  the  trial,  viz.:  that  it  was  fairly  to  be 
inferred  the  consideration  was  the  taking  of  J. 
C.  into  the  plaintiff's  employ.  There  are  nu- 
merous cases  to  this  effect.  The  case  of  Stadtv. 
Lill,\  Camp.,  242, was  as  follows:  "I  guarantee 
the  payment  of  any  good  which  Mr.  I.  Stadt  shall 
deliver  to  Mr.  Nichols  of  Brick  Lane. r>  Ld.  El- 
lenborough,  at  the  trial,  ruled  that  the  consid- 
eration appeared  upon  the  face  of  the  instru- 
ment, which  was  confirmed  at  bar.  9  East,  348. 
That  the  thing  (the  delivery  of  the  goods)  to  be 
done  by  the  plaintiff.which  was  the  foundation 
of  the  defendant's  promise,  appeared  in  the  in- 
strument, and  that  the  delivery  of  the  goods 
constituted  a  sufficient  consideration,  though 
no  cross  action  lay  for  them;  the  delivery  con- 
summated the  agreement.  The  principal  of 
these  cases  is  decisive  of  the  point  now  under 
consideration.  It  is  not  necessary  to  resort  to 
inference,  or  in  the  language  of  one  of  the 
judges,  "  to  spell  out  the  consideration  "  from 
the  instrument,  for  it  expressly  appears  in  the 
letter  of  Aug.  5,  which  constitutes  a  part  of 
the  guaranty;  and  the  performance  of  the  con- 
sideration when  executory,  must  from  necessi- 
ty be  proved  by  parol,  and  may  be  so  proved 
within  all  the  cases. 

It  is  objected  that  all  the  counts  in  the  decla- 
ration set  out  a  different  consideration  for  the 
defendant's  promise  from  the  one  here  relied 

847 


253 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1833 


on,  to  wit:  the  defense  of  the  suit,  etc.  This  is 
a  mistake.  The  seventh  count  places  the  plaint- 
iff's right  of  action  against  the  defendants 
upon  this  ground  alone.  The  third  and  fifth 
counts  would,  I  think,  also  sustain  this  view 
of  the  case  ;  it  is  one  of  the  considerations  re- 
lied on  to  support  the  promise,  although  the 
payment  of  the  $463.31  is  also  stated  ;  but 
where  two  considerations  are  counted  on,  the 
one  good  and  the  other  void,  it  is  sufficient  to 
prove  the  valid  one,  and  whether  the  other  is 
proved  or  not  is  immaterial.  1  Chit.,  296. 
Here,  if  both  are  good,  they  have  been  proved; 
and  if  one  is  inoperative,  it  will  not  vitiate  the 
other.  I  have  not  deemed  it  important  to  ex- 
amine the  case  with  reference  to  the  consider- 
ation of  the  $463.31  alleged  to  have  been  paid 
254*]  *the  defendants  by  the  plaintiff,  being 
entirely  satisfied  the  action  can  be  sustained  on 
sound  and  settled  principles,  upon  the  view  al- 
ready taken.  There  would  be  difficulties.  I 
think,  in  the  way  of  maintaining  it  upon  any 
other  ground.  No  doubt,  if  the  $463.31  had 
been  paid  to  the  defendants  as  the  considera- 
tion for  their  engagement  to  indemnify,  no 
note  or  memorandum  would  have  been  neces- 
sary, as  it  would  then  not  have  been  a  case 
within  the  statute.  8  Johns.,  39. 
Judgment  affirmed. 

Affirmed— 13  Wend.,  114. 

Consideration,  implied  and  expressed.  Cited  in— 
12  Wend.,  522;  15  Wend.,  183,  347;  3  Hill,  588;  4  Denio, 
284,  563;  5  Denio,  490;  H.  &  D.,  220;  2  N.Y.,  550;  3N.Y., 
212 ;  21  N.  Y.,  317 ;  93  N.  Y.,  278  ;  37  How.  Pr.,  320 ;  8 
How.  TJ.  S.,  466. 

Construction  of  contracts — What  will  he  implied. 
Cited  in— 32  N.  Y.,  706 ;  68  N.  Y.,  520 ;  7  Lans.,  260  ;  1 
Hun,  524;  3  T.  &  C.,  628;  19  How.  Pr.,489;  37  How.  Pr., 
320 :  6  Abb.  N.  S.,  314 ;  1  Rob.,  295 ;  1  Sweeny,  341 ;  8 
How.  U.  S.,  468;  1  Black,  61. 

Principal  and  agent — Ratification,  what  is.  Cited 
in— 44  N.  Y..  614;  12  Barb.,  53;  36  Super.,  331. 

Several  instruments  relating  to  same  transaction 
construed  together.  Cited  in— 20  Barb.,  435 ;  25  Barb., 
209  ;  6  Bos.,  564. 

Also  cited  in-35  Til.,  360. 


DEAN  ET  AL.  «.  GRIDLEY. 

Practice — Objections  not  Allowed  on  Appeal  if 
Waived  below — Must  Appear  in  Bill  of  Ex- 
ceptions— Official  Acts  and  General  Reputation 
Admissible  as  Evidence  of  Official  Character — 
Amendment  of  Bill  of  Exceptions. 

On  appeal  from  a  justice's  Judgment,  a  defendant 
is  not  permitted  to  make  formal  objections.to  the 
declaration,  of  which  he  might  have  availed  him- 
self by  demurrer  in  the  court  below. 

Where  a  party  is  sued  for  neglect  of  duty  as  a 
public  officer,  his  acts  may  be  shown  in  support  of 
the  allegation  that  he  holds  such  office,  although 
there  be  record  evidence  of  his  appointment  or  elec- 
tion. 

So,  where  a  party  is  sued  as  an  Overseer  of  High- 
ways of  a  particular  road  district,  his  acts  and  gen- 
eral reputation  may  be  resorted  to,  to  show  that 
tlu-rc  is  such  a  district,  although  there  be  record 
evidence  of  its  creation. 

A  defendant  in  error  cannot,  on  the  argument  of 
tin'  cause,  take  advantage  of  the  fact  that,  a  bill  of 
exception  purports  to  have  been  signed  at  a  time 
subsequent  to  tfie  trial ;  if  the  error  be  pointed  out 
on  the  argument,  this  court  will  permit  the  bill  to 
be  amended ;  if  a  bill  of  exceptions  be  improperly 
allowed  or  erroneously  dated,  the  remedy  is  to  set 
it  aside  on  special  motion. 

Where  a  plaintiff  is  nonsuited  and  brings  error  on 
a  bill  of  exceptions,  the  court  will  not,  on  the  sug- 
gestion of  the  defendant  in  error,  examine  into  the 
correctness  of  other  decisions  made  by  the  court 
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below  to  sustain  the  judgment ;  the  only  questions 
before  the  court  are  those  arising  on  the  bill  of  ex- 
ceptions. 

Citations— 6  Wend.,  278;  9  Wh.,  657,  658;  2  R.  S., 
199,  sec  19 ;  422,  sec.  73-80 ;  425.  sec.  8,  9 ;  2  Stark.  Ev., 
372,  373,  374 ;  4  T.  R.,  366 ;  3  Johns.,  431. 

TERROR  from  the  Tipga  C.  P.  Dean  and  two 
-Ej  others,  Commissioners  of  Highways  of 
the  Town  of  Candor,  in  Mar.,  1829,  sued  Grid- 
ley,  an  Overseer  of  Highways,  in  a  justice's 
court,  and  claimed  of  him  a  penalty  of  $10 
for  not  causing  the  loose  stones  lying  in  the 
beaten  track  of  the  highways  to  be  removed 
therefrom,  charging  him  with  having  been 
duly  elected  an  Overseer  of  Highways  for  the 
year  1828,  for  the  thirtieth  district  of  the  Town 
of  Candor.  The  defendant  pleaded  the  general 
*issue.  The  cause  was  tried,  and  the  [*255 
plaintiffs  had  a  verdict.  The  defendant  ap- 
pealed to  the  Tioga  C.  P. ;  and  on  the  trial  in 
that  court,  the  plaintiffs  offered  to  prove  by 
the  acts  of  the  defendant,  and  by  general  repu- 
tation, that  the  defendant  was  an  overseer  for 
the  district  specified  in  the  declaration,  and 
also  offered  to  prove  by  parol  the  location  of 
the  district.  The  defendant  insisted  that  as  his 
election  (if  elected)  and  the  location  of  the  dis- 
trict might  be  shown  by  record  evidence,  in- 
ferior evidence  was  inadmissible  ;  but  the  ob- 
jection was  overruled.  The  defendant  then 
insisted  that  the  action  would  not  lie  in  the 
names  of  the  plaintiffs,  they  being  commis- 
sioners elected  for  1829,  and  that  the  suit 
should  have  been  brought  in  the  names  of  the 
commissioners  elected  for  1828,  and  objected 
that  the  action  could  not  be  maintained  for  a 
variety  of  defects  in  the  declaration,  as,  1. 
That  the  plaintiffs  were  not  commissioners 
elected  at  the  same  time  with  the  defendant;  2. 
That  the  declaration  alleged  merely  that  the 
defendant  was  duly  elected  for  the  year  1828, 
without  stating  that  he  -was  elected  at  a  town 
meeting,  or  how  otherwise;  3.  That  it  was  not 
alleged  that  the  defendant  undertook  the  du- 
ties of  his  office  ;  4.  That  no  time  was  stated 
when  the  defendant  neglected  his  duty  ;  5. 
That  it  is  not  alleged  that  a  road  warrant  was 
issued  to  the  defendant,  or  that  he  was  notified 
to  do  the  work,  etc.  The  court  sustained  the 
second  and  fifth  objections,  refused  to  hear 
evidence  on  the  part  of  the  plaintiffs,  and  di- 
rected a  nonsuit.  The  plaintiffs  excepted  and 
sued  out  a  writ  of  error.  The  cause  was  tried 
in  the  Tioga  C.  P.  on  the  first  Tuesday  of  May, 

1830,  and  the  bill  of  exceptions  brought  up 
with  the  record  bears  date  May  6,  1831. 

Mr.  J.A.Collier,  for  the  plaintiffs  in  error. 

Mr.  T.  Farrington,  for  the  defendant  in 
error, 

By  the  Court,  Savage,  Ch.  J.  The  counsel 
for  the  defendant  in  error  makes  one  point 
which  ought  to  be  discussed  preliminarily.  It 
is  that  the  bill  of  exceptions  is  dated  May  6, 

1831,  one  year  after  the  trial.  If  the  bill  of  ex- 
ceptions was  improperly  settled  or   [*25G 
improperly  dated,  the  practice  of  this  court  is 
to  require  the  party  objecting  to  it  to  move  to 
set  it  aside.     There  is  good  reason  for  this 
practice,  viz.:  that  if  any  mistake  has  hap- 
pened, it  may  be  amended  and  the  party  may 
not  lose  the  benefit  of  his  writ  of  error.     The 
practice  of  the  Supreme  Court  of  the  U.  8. 
seems  to  require  that  the  bill  shall  be  so  drawn 
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as  to  appear  to  have  been  signed  upon  the  trial, 
whether  it  was  so  in  fact  or  not,  and  the  Court 
of  Errors  seem  to  approve  the  practice,  6 
Wend. ,  278.  The  practice  of  this  court  is  dif- 
ferent. The  practice  as  to  taking  exceptions 
and  making  and  settling  bills  of  exceptions  is, 
I  presume,  the  same  in  the  Supreme  Court  of 
the  U.  S.  as  in  this  court;  an  exception  is  taken 
upon  the  trial,  and  noted  in  writing  either  by 
the  court  or  counsel  or  both,  and  the  bill  is 
afterwards  put  in  form  and  signed.  The  Su- 
preme Court  of  the  U.  S.  require  that  it  shall 
be  signed  nunc  pro  tune  as  of  the  time  of  the 
trial,  and  that  it  shall  purport  on  its  face  to  be 
signed  pending  the  trial.  9  Wh.,  657,  658.  Our 
rule  (see  rule  38)  expressly  says  that  the  party 
shall  not  be  required  to  prepare  his  bill  upon 
the  trial,  but  shall  reduce  his  exception  to 
writing  and  deliver  it  to  the  judge,  or  the  judge 
shall  himself  note  the  point  as  he  may  elect, 
and  the  bill  shall  afterwards  be  drawn  up, 
amended  and  settled,  in  the  same  manner  as 
cases  are  settled,  which  is  specified  in  the  84th 
rule.  Our,  rules,  therefore  do  not  require  the 
bill  to  be  signed  upon  the  trial.  If  that  was 
ever  necessary,  it  was  so  because  such  was  the 
practice  of  the  court;  in  that  particular,  I  con- 
tend that  this  court  has  power  to  regulate  its 
own  practice  in  cases  not  provided  for  by  stat- 
ute. 2  R.  S.,  199,  sec.  19.  Our  practice  is,  I 
think,  in  accordance  with  our  Statute,  2  R.  S., 
422,  423,  sec.  73-80.  By  section  eighty,  it  is 
provided  that  the  bill  of  exceptions  shall  be 
entered  in  the  record  of  the  proceedings  in  the 
cause.  It  seems  to  me  it  is  a  compliance  with 
the  statute,  if  it  appear  to  have  been  settled  be- 
fore judgment  rendered.  As  this  part  of  the 
bill  is  mere  matter  of  form,  and  as  it  is  desir- 
able not  to  conflict  with  what  is  considered  cor- 
rect practice  by  the  Court  for  the  Correction  of 
Errors,  leave  to  amend  should  be  granted  ac- 
cording to  2  R.  S. ,  425,  sec.  8,  9,  by  which  the 
court  is  authorized  to  amend  all  defects  not  be- 
257*]  ing  *against  the  right  and  justice  of 
the  matter  of  the  suit,  and  not  altering  the  is- 
sue between  the  parties;  and  this  amendment 
may  be  made  by  the  court  where  the  judgment 
shall  be  given,  or  by  the  court  into  which  such 
judgment  shall  be  removed  by  writ  of  error. 

The  counsel  for  the  defendant  also  insists 
that  the  court  erred  in  its  previous  decision 
and,  therefore,  if  the  judgment  is  right,  though 
founded  upon  a  wrong  reason,  it  should  be 
affirmed.  This  is  not  the  course  upon  a  bjll  of 
exceptions.  The  precise  points  decided  by  the 
court  below  and  to  which  the  plaintiffs  except- 
ed,  are  all  which  are  now  properly  before  us. 
The  defendant  might  have  excepted  and  taken 
his  bill  also,  and  thus  brought  in  review  the 
decisions  which  were  against  him.  The  only 
point  now  before  the  court  is  whether  the  dec- 
laration is  defective  in  the  particulars  specified 
in  the  bill  of  exceptions.  It.  has  often  been  de- 
cided that  great  liberality  will  be  exercised  as 
to  matters  of  form  in  proceedings  before  jus- 
tices of  the  peace.  In  the  court  before  the  jus- 
tice, the  defendant  might  have  demurred  to 
the  declaration,  if  he  had  chosen  so  to  do,  and 
the  decision,  if  against  him,  might  have  been 
reviewed;  he  did  not  do  so,  but  took  issue. 
When  an  appeal  is  brought,  the  cause  is  to  be 
tried  upon  its  merits  in  the  C.  P.,  upon  the 
pleadings  put  in  before  the  justice.  The  de- 


fendant had  no  right,  therefore,  to  take  excep- 
tions in  the  manner  he  did  in  the  C.  P.,  and 
the  court  erred  in  its  decision.  It  appears  to 
me  that  they  had  virtually  overruled  both  the 
objections  to  the  declaration  which  they  sus- 
tained on  granting  the  nonsuit,  when  they 
held  that  the  acts  of  the  defendant  and  gen  - 
eral  reputation  were  sufficient  to  show  him  an 
officer.  If  he  had  exercised  the  office,  but  neg- 
lected some  of  its  duties  for  which  he  was  pun- 
ishable, he  could  not  excuse  himself  by  saying 
that  the  commissioners  had  omitted  some  part 
of  their  duty.  Neither  could  he  say  that  he 
was  not  elected  for  the  year  1828,  if,  during 
the  official  year  in  which  the  election  was  held, 
in  1828,  he  exercised  the  powers  of  the  office. 
Tlie  judgment  must,  therefore,  be  reversed,  and 
a  venire  de  novo  must  be  issued  by  the  Court  of 
C.  P.  of  Tioga  Co.  It  will,  probably,  be  satis- 
factory *to  that  court  to  know,  that  in  [*258 
the  opinion  of  this  court  their  decision  was  cor- 
rect permitting  parol  evidence,  viz. :  general 
reputation  and  the  acts  of  the  defendant,  to 
show  that  he  was  overseer  of  district  No.  30. 
It  is  true  there  was  higher  evidence,  but  this  is 
one  of  those  cases  in  which  the  highest  evi- 
dence need  not  be  produced.  To  prove  a  gen- 
eral allegation  that  a  party  holds  a  particular 
office,  it  is  sufficient  to  show  that  he  acts  in 
that  capacity;  such  assumed  character  is  suffi- 
cient against  the  party,  as  it  operates  by  way 
of  admission.  2  Stark.  Ev.,  372-374;  4  T.  R., 
366;  3  Johns.,  431.  There  are  cases  where  this 
would  not  be  sufficient ;  for  instance,  had  the 
defendant  been  prosecuted  for  refusing  to  ac- 
cept the  office,  then  the  highest  evidence  must 
have  been  produced;  such  a  charge  excludes 
the  possibility  of  such  proof  as  was  offered 
here.  In  this  case,  the  acts  and  admissions  of 
the  defendant  are  sufficient  evidence  of  the 
character  and  of  the  district  in  which  he  acted, 
and  so  the  court  correctly  decided. 

Distinguished-Si  Barb.,  537. 

Cited  in-3  Barb.,  611 ;  4  Barb.,  365 ;  102  U.  S.,  359. 


BENSON  v.  BROWN  ET  AL. 

Pleading  and  Practice  in  Justice   Court — Mis- 
description  of  Defendants. 

Where,  in  an  account  presented  in  a  justice's 
court  as  part  of  the  plaintiff 's  declaration,  the  de- 
fendants are  described  as  belonging  to  a  particular 
association,  e.  g.,  The  Pilot  Line,  the  plaintiff  is  not 
precluded  from  proving1  his  account  against  the  de- 
fendants as  belonging:  to  an  association  known  by 
the  name  of  The  Erie  Canal  Transportation  Com- 
pany, notwithstanding  the  misdescription  in  the  ac- 
count of  the  name  or  style  of  the  association. 

ERROR  from  the  Madison  C.  P.  In  1830 
Benson  sued  Brown  and  23  others  in  a 
justice's  court,  and  declared  in  writing  for 
work  done  and  performed  at  their  request,  and 
attached  to  his  declaration  an  account,  which 
he  called  a  bill  of  particulars,  headed  thus  : 
"  Nathan  Brown  and  others,  of  the  Pilot  Line 
Boats,  To  Harry  Benson,  Dr."  giving  the  items 
of  his  demand,  consisting  of  blacksmith  work 
done  at  various  times  between  Apr.  12  and 
Oct.  27,  in  the  year  1824.  The  defendants 
pleaded  the  general  issue  and  several  special 
pleas.  The  plaintiff  had  a  verdict,  and  the  de- 
fendants appealed  to  the  Madison  C.  P.  On 
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259*]  the  trial  in  that  *court,  the  plaintiff  of- 
fered to  prove  that  in  the  year  1824  the  defend- 
ants were  partners  and  members  of  an  unin- 
corporated association  known  by  the  name  of 
The  Erie  Canal  Transportation  Company,  and 
that  the  work  for  which  payment  was  claimed 
was  done  for  that  Association.  The  counsel 
for  the  defendants  inquired  of  the  plaintiff's 
witness  whether  the  Association  was  known  by 
the  name  of  The  Pilot  Line  in  the  year  1824, 
and  the  witness  answering  that  the  name  of 
The  Pilot  Line  was  not  assumed  until  1825,  the 
counsel  for  the  defendants  objected  that  as  the 
bill  of  particulars  was  headed,  "Nathan  Brown 
and  others  of  the  Pilot  Line  Boats,"  it  was  not 
competent  to  the  plaintiff  to  prove  work  done 
for  "  The  Erie  Canal  Transportation  Com- 
pany." The  court  sustained  the  objection  and 
nonsuited  the  plaintiff,  who  sued  out  a  writ  of 
error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error. 

Mr.  M.  T.  Reynolds,  for  the  defendants 
in  error. 

By  the  Court,  Sutherland,  J.  All  the 
charges  in  the  bill  of  particulars  were  for  work, 
labor  and  services  in  1824,  before  the  Company 
changed  its  name  ;  specific  dates  were  given 
for  the  items,  and  they  were  all  in  that  year. 
It  appeared  therefore,  on  the  face  of  the  bill, 
that  the  Association,  as  it  existed  in  1824,  was 
intended  to  be  charged,  and  the  misdescription 
of  the  name  or  style  of  the  Association  at  the 
head  of  the  bill  could  not  have  misled  or  de- 
ceived the  defendants.  This  was  a  mere  vol- 
untary Association,  not  an  incorporated  com- 
pany ;  they  were  sued  as  partners,  and  the  bill 
of  particulars  was  a  bill  in  that  cause — a  bill 
against  the  individuals  sued.  It  was  not  neces- 
sary that  the  bill  should  have  any  caption  at 
all ;  it  is  no  part  of  it,  and  may  be  entirely  re- 
jected. The  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  ln-4  Bos.,  345. 


26O*j        *CROOKER  v.  BRAGG. 

Right  of  Riparian  Proprietors  to  Use  of  Waters — 
where  an  Island  Divides  the  Water  into  Un- 
equal Parts,  the  Owner  of  each  Shore  may  Use 
the  Water  of  His  Own  Side  Only — He  has  no 
Right  to  Divert  any  of  the  Water  from  its  Nat- 
ural Course — He  Cannot  Require  the  Opposite 
Owner  to  keep  up  a  Dam. 

Where  the  water  of  a  river  is  divided  by  an  island, 
so  that  only  one  fourth  of  the  stream  descends  on 
one  side  of  the  island,  and  the  residue  on  the  other, 
the  owner  of  the  shore  where  the  largest  quantity 
of  water  flows,  is  entitled  to  the  use  of  the  whole 
water  flowing  there ;  and  the  owner  of  the  other 
shore  has  no  right  to  place  obstructions  at  the  head 
of  the  island  to  cause  one  half  of  the  stream  to  de- 
scend on  his  side  of  the  river. 

Nor  can  the  owner  of  the  shore  where  the  small- 
est quantity  flows,  require  the  other  in  the  use  of 
the  water  for  hydraulic  purposes,  to  keep  up  a 
tight  and  secure  dam  :  if  such  other  can  avail  him- 
self of  the  natural  advantages  afforded  by  his  site, 
without  any  dam,  or  by  an  imperfect  dam,  he  is  at 
liberty  to  do  so. 

A  stream  of  water  cannot  be  diverted  from  its  nat- 
ural course  without  the  consent  of  the  owner  over 
or  by  whose  land  it  passes ;  although  such  owner 
may  not  mjujre  the  whole  or  any  purt  of  it  for  the 
use  of  machinery. 

Citations-6  East,  214 ;  3  Cal.,  315. 
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TERROR  from  the  Delaware  C.  P.  Crooker 
S-1  sued  Bragg  for  taking  away  a  dam  erected 
by  Crooker  in  the  Susquehanna  River,  for  the 
purpose  of  turning  a  portion  of  the  stream 
towards  his  mills.  The  plaintiff's  mills  are  on 
the  east  side  of  the  river,  and  the  defendant 
has  mills  on  the  west  side;  about  100  rods  above 
the  dams  of  the  respective  parties,  which  are 
nearly  opposite  to  each  other,  the  river  is  di- 
vided into  two  branches  by  an  island  which 
extends  below  the  dams  ;  three  fourths  of  the 
water  running  in  the  west  branch,  and  about 
one  fourth  in  the  east  branch.  The  dams  of 
the  respective  parties  on  each  side  of  the  river 
extend  to  the  island.  In  1827  the  plaintiff  put 
up  a  dam  across  the  west  branch  at  the  head 
of  the  island,  which  raised  the  water  about  six 
inches,  and  diverted  so  much  of  it  into  the  east 
branch  that  the  defendant's  mills  were  stopped 
for  want  of  water.  The  defendant  tore  away 
the  dam,  and  the  plaintiff  brought  his  action. 
The  plaintiff  claimed  a  prescriptive  right  to- 
place  obstructions  at  the  head  of  the  island  at 
all  times  of  low  water,  for  the  purpose  of  di- 
verting a  portion  of-  the  water  into  the  east 
branch,  and  attempted  to  establish  by  proof, 
that  the  owners  of  the  mills  now  belonging  to 
him  had  claimed  and  exercised  such  right  since 
the  year  1800,  and  many  witnesses  were  ex- 
amined on  both  sides  as  to  the  exercise  of  such 
right.  It  appeared  that  *there  had  [*2C>1 
been  dams  at  various  times,  but  the  dam  built 
and  torn  down  in  1827,  raised  the  water  higher 
than  any  dam  previously  built.  The  plaintiff 
proved  that  his  own  dam  was  tight  and  in 
good  order,  and  offered  to  prove  that  the  de- 
fendant's dam  was  leaky  and  wasted  a  great 
part  of  the  water  which  ran  into  it ;  and  that 
at  all  times  sufficient  water  ran  into  it,  which 
if  prudently  used,  was  enough  to  carry  the  de- 
fendant's mills — which  evidence  was  objected 
to  by  the  defendant,  and  excluded  by  the  court;, 
to  which  decision  the  plaintiff  excepted.  The 
plaintiff  .further  offered  to  prove  that  the  dam 
erected  by  him  turned  no  more  water  to  his- 
mills  than  was  necessary  to  carry  the  same ; 
which  evidence  also  was  objected  to  and  over- 
ruled, and  an  exception  taken.  The  plaintiff 
also  offered  to  prove  that  the  dam  in  question 
did  not  turn  to  his  mills  one  half  of  the  water 
of  the  river  ;  and  that  he  and  those  to  whose 
rights  he  had  succeeded  never  had  one  half, 
the  quantity  coming  to  the  mills  now  owned 
by  the  plaintiff  not  exceeding  three  eighths  of 
the  water  flowing  in  the  Susquehauna;  which 
evidence  was  also  objected  to,  rejected  and  an 
exception  taken.  The  plaintiff  proved  that  in 
1807,  while  one  Sampson  Crooker  was  the 
owner  of  the  mills  on  the  west  side  of  the  river,, 
one  Silas  Bennett,  who  was  then  the  owner  of 
the  mills  on  the  east  side  of  the  river,  notified 
one  Gordon,  in  the  presence  of  Sampson  Crook- 
er, that  he  required  him,  in  pursuance  of  an 
agreement  between  them  (Bennett  and  Crook- 
er), to  assist  him  in  erecting  a  dam  in  the  west 
branch  at  the  head  of  the  island,  for  the  pur- 
pose of  turning  the  water  into  the  east  branch, 
Bennett  claiming  at  the  time  that  he  had  a 
right  to  erect  such  dam.  It  seems  that  the 
witness  must  have  added  that  Crooker,  though 
present  and  must  have  heard  what  was  said, 
was  silent  and  did  not  deny  the  right  asserted 
by  Bennett.  To  rebut  the  inference  arising 
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from  such  silence,  the  defendant,  on  the  cross- 
examination  of  the  witness,  proved  that  after 
the  conversation  between  Bennett  and  Gordon, 
and  after  the  witness  and  Crooker  had  gone  to 
the  house  of  Crooker,  the  latter  said  that  he  did 
not  know  whether  Bennett  and  Gordon  had 
the  right  to  erect  such  dam  or  not,  that  he  pre- 
sumed they  had  not,  and  if  not,  he  would  take 
hold  of  them;  neither  Bennett  or  Gordon  were 
262*]  *present  when  these  observations  were 
made  by  Crooker  ;  this  evidence  of  the  decla- 
rations of  Crooker  was  received  by  the  court, 
though  objected  to  by  the  plaintiff,  who  except- 
ed  to  the  decision  of  the  court.  The  court 
charged  the  jury  that  no  one  has  the  right  to  turn 
the  water  of  a  river  out  of  its  natural  course  un- 
less he  has  a  prescriptive  right  ;  that  if  they 
should  find  that  the  plaintiff  or  those  under 
whom  he  claimed  had  kept  up  a  dam  for  20 
years,  he  had  a  right  to  continue  it,  and  was 
entitled  to  a  verdict ;  that,  however,  it  had  not 
been  proved  that  any  dam  erected  previous  to 
to  1827,  had  raised  the  water  as  high  as  the 
dam  of  that  year  had  done.  The  counsel  for 
the  plaintiff  requested  the  court  to  instruct  the 
jury  on  the  question  whether  the  defendant 
had  the  right  to  tear  the  dam  down  lower  than 
to  reduce  it  to  its  original  height,  if  the  jury 
should  find  that  the  plaintiff  had  a  prescriptive 
right  to  maintain  any  dam  whatever  in  the 
west  branch  at  the  head  of  the  island.  The 
court  said  that  they  thought  that  the  defend- 
ant had  the  right  to  tear  down  the  whole  dam, 
but  subsequently  said  they  would  submit  that 
question  to  the  jury  without  the  expression  of 
any  opinion  upon  it.  To  which  charge  there 
was  no  exception.  The  jury  found  for  the 
defendant,  and  the  plaintiff  sued  out  a  writ  of 
error. 

Mr.  S.  Sherwood,  for  the  plaintiff  in  error. 
The  plaintiff,  owning  the  east  shore  of  the 
river,  was  entitled  to  the  use  of  the  one  half  of 
the  water  flowing  in  the  river,  and  whether  he 
owned  the  land  or  not  where  he  erected  his 
dam  for  the  purpose  of  obtaining  the  one  half 
of  the  water,  the  defendant  cpuld  not  complain 
of  such  erection,  provided  that  the  remaining 
half  of  the  water  was  permitted  to  flow  to  his 
dam.  In  support  of  thisposition,  he  cited  17 
Mass.,  289,  and  Ang.,  Water- Courses,  ch.  1. 
If  this  position  be  correct,  then  the  evidence 
offered  by  the  plaintiff  ought  to  have  been  re- 
ceived, viz. :  that  he  and  those  to  whose  rights 
he  had  succeeded  never  had  the  use  of  one  half 
of  the  water  of  the  river,  and  in  fact  never  had 
more  than  three  eighths  of  the  water,  and  that 
sufficient  water  at  all  times  run  into  the  dam  of 
the  defendant,  prudently  used,  to  supply  his 
mill-.  The  plaintiff  fully  supported  his  pre- 
scriptive right  to  place  obstructions  in  the  river 
263*]  at  all  times  of  low  *water,  to  enable 
him  to  obtain  a  moiety  of  the  water  ;  it  was  not 
necessary  that  he  should  show  a  dam  constantly 
kept  up  ;  it  was  only  when  the  water  was  low 
that  he  required  a  dam,  and  showing  that  at 
such  times  a  dam  was  kept  up  during  20  years, 
he  established  his  right.  The  right  to  main- 
tain the  dam  in  this  case  was  claimed  and  ex- 
ercised whenever  the  interest  of  the  party  re- 
quired it,  and  the  enjoyment  of  a  privilege  in 
any  particular  way  or  manner  for  20  years, 
gives  a  prescriptive  right  to  continue  such  en- 
joyment. 2Saund.,175;  1  Vent.,  137;  2Vern., 
WEND.  10. 


390  ;  2  Johns.  Ch.,  164.  The  declarations  of 
Crooker  were  improperly  received  in  evidence, 
and  the  court  erred  in  their  charge  to  the  jury. 
Mr.  B.  F.  Butler,  for  the  defendant  in  er- 
ror, denied  that  the  plaintiff  was  entitled  to  one 
half  of  the  water  flowing  in  the  river.  The 
river  being  divided  by  an  island  and  three 
fourths  of  the  water  of  the  stream  flowing  nat- 
urally to  the  lands  of  the  defendant,  he  was 
entitled  to  avail  himself  of  those  natural  ad- 
vantages, and  the  plaintiff  had  no  right  to  in- 
terfere with  the  natural  flow  of  the  water  and 
destroy  rights  acquired  by  the  defendant  in  ref- 
erence to  those  advantages.  Neither  was  the  de- 
fendant under  any  obligations  to  maintain  a 
dam  which  should  stop  all  the  water  ;  if  the 
advantages  of  his  location  were  such  that  he 
could  avail  himself  of  the  water  without  hav- 
ing any  dam  whatever,  it  was  not  for  the 
plaintiff  or  anyone  else  to  require  him  to  keep 
up  a  dam,  or  to  maintain  it  in  such  manner 
as  to  enable  the  plaintiff  to  participate  with 
him  in  his  advantages.  Where  parties  are  the 
owners  of  opposite  shores  of  a  river  and  their 
natural  advantages  are  equal,  the  use  of  the 
water  by  one  party  may  be  inquirable  into  by 
the  other,  but  not  in  a  case  like  the  present. 
In  support  of  these  positions  the  counsel  cited 
3  Cai.,  307  ;  10  Johns.,  241  ;  15  Id.,  213  ;  17 
Id.,  306  ;  1  Cox,  N.  J.,  460  ;  6  East,  213.  As 
to  the  prescriptive  rights  set  up  by  the  plaint- 
iff, it  was  submitted  to  the  jury  and  found 
against  him ;  if  the  jury  erred,  their  error 
cannot  be  corrected  on  a  bill  of  exceptions. 
No  objection  can  be  urged  against  the  charge 
of  the  court,  as  no  exception  to  it  was  takeii 
at  the  trial,  8  Wend.,  Ill  ;  7  Id.,  216 ;  6  Id., 
274 ;  *nor  will  the  judgment  be  re-  [*264 
versed  because  the  C.  P.  admitted  evidence  of 
the  declarations  of  Crooker,  for  should  the 
court  be  of  opinion  that  such  proof  ought  not 
to  have  been  received,  unless  they  are  satisfied 
that  it  probably  misled  the  jury,  they  will  af- 
firm the  judgment. 

By  the  Court,  Nelson,  J.  An  attempt  was 
made  on  the  trial  in  the  court  below,  to  show 
that  the  plaintiff  and  those  under  whom  he 
claimed  had  acquired  a  right  by  prescription 
to  maintain  the  dam  in  question.  The  weight 
of  evidence  I  think  was  against  the  right,  but 
whether  so  or  not,  the  question  was  submitted 
to  the  jury  and  they  have  found  against  the 
plaintiff. 

The  principal  ground  urged  for  the  reversal 
of  the  judgment  is,  that  the  C.  P.  erred  in  re- 
jecting the  testimony  offered  by  the  plaintiff. 
I  am  of  opinion  this  testimony  was  properly, 
rejected.  The  defendant  was  entitled  to  all  the 
natural  advantages  which  the  place  or  site  he 
occupied  afforded  him,  and  the  plaintiff  can- 
not maintain  a  right  to  divert  the  stream,  be- 
cause by  greater  expense  or  skill  there  would 
be  still  sufficient  water  left  to  drive  the  defend- 
ant's mills  notwithstanding  such  diversion.  If 
the  natural  advantages  were  such  as  would  en- 
able the  defendant  to  enjoy  the  use  of  his  ma- 
chinery without  the  expense  of  a  dam  or  race- 
way, and  the  trouble  of  keeping  them  in  repair, 
it  could  not  for  a  moment  be  contended  that 
the  plaintiff  might  divert  a  part  of  the  stream 
from  the  accustomed  channel,  because  sufficient 
still  continues  to  flow  in  it  for  the  defendant's 
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use  if  he  would  erect  a  dam  and  open  a  race- 
way. No  such  principle  can  be  found  in  cases 
of  this  kind,  and  we  are  not  disposed  to  be  the 
first  to  establish  it.  We  cannot  take  from  one 
party  a  right  for  the  sake  of  the  convenience 
of  another  ;  if  the  difficulty  in  the  application 
of  the  principle  contended  for  is  not  a  sufficient 
objection  to  it.  If  we  should  admit,  that  the 
defendant  was  bound  to  keep  his  dam  so  as  to 
prevent  leakage,  why  not  require  him  to  alter 
its  location,  erect  it  higher,  construct  a  new 
wheel  that  could  be  driven  by  a  less  quantity 
of  water,  or  in  fine,  comply  with  any  other  well 
founded  suggestion  by  adopting  which,  he 
would  answer  all  his  purposes,  notwithstand- 
ing a  part  of  the  stream  has  been  wrongfully 
265*]  *diverted  from  him  ?  If  this  was  an 
action  by  the  defendant  to  recover  damages  for 
the  diversion  of  the  stream,  the  evidence  per- 
haps might  be  admissible  so  far  as  the  amount 
he  should  recover  was  concerned,  but  when  the 
question  is  one  of  mere  right  between  the  par- 
ties, I  cannot  think  it  relevant  or  admissible. 
A  person  through  whose  farm  a  stream  natu- 
rally flows  is  entitled  to  have  the  whole  pass 
through  it,  though  he  may  not  require  the 
whole  or  any  part  of  it  for  the  use  of  machin- 
ery. Upon  any  other  principle  this  right  to  the 
stream,  which  is  as  perfect  and  indefeasible  as 
the  right  to  the  soil,  would  always  depend  upon 
the  use,  and  a  party  who  did  not  occupy  the 
whole  for  special  purposes,  would  be  exposed 
to  have  the  same  diverted  by  his  neighbor  above 
him,  without  remedy,  and  which  diversion  by 
20  years'  enjoyment,  would  ripen  into  a  pre- 
scriptive right  beyond  his  control,  and  thereby 
defeat  any  subsequent  use.  The  doctrine  of 
Ld.  Ellenborough,  in  6  East,  214,  referred  to 
and  approved  by  Judge  Thompson  in  Palmer  v. 
Mulligan,  3  Cai.,  315,  is  in  accordance  with 
these  views. 

The  exception  taken  to  the  admission  of  the 
evidence  in  relation  to  the  declaration  made  by 
Sampson  Crocker,  subsequent  to  the  interview 
between  'Sennet  and  Gordon,  cannot  be  sus- 
tained ;  the  whole  of  the  evidence  relating  to 
this  exception  is  quite  unimportant,  and  when 
viewed  in  connection  with  the  mass  of  testi- 
mony upon  the  main  question,  would  not,  if 
erroneous,  justify  a- reversal  of  the  judgment. 
It  is  unnecessary  to  examine  the  charge  of  the 
court,  as  it  was  not  excepted  to. 

Judgment  affirmed. 

Cited  in-12  Wend.,  332 ;  1  Hill,  487 ;  12  N.  Y.,  392  ; 
17  Hun,  361,  363,  384 ;  22  Barb.,  146 :  8  W.  Dig.,  375  ;  39 
Am.  Dec.,  394(15  Conn.,  366);  41  Am.  Dec.,  203  (1  Gilm., 
544);  42  Am.  Dec.,  749  (17  Conn.,  288). 
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Forfeiture  of  Good*  and  Chattels  under  Statute 
—  Court  must  Adjudge  the  Forfeiture  before 
Right  Vests  in  the  Party  Entitled  —  Objection 


NOTE.— Eviflrncn—  Proof  of  incorporation. 

Tneprniliu-liiiii  nf  /in  i.rrtitjiliiii'il mi>]i  nf  it* charter, 
by  a  corporation,  with  proof  of  user  under  It,  is 
sufficient  evidence  of  incorporation.  See  Utica  Ins. 
Co.  v.  Tilman,  1  Wend.,  565,  note. 
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may  be  liaised  by  Officer,  who  Seized  the  Prop- 
erty, against  the  Claimant  —  Corporations  — 
When  Existence  must  be  Shown. 

Where,  for  the  violation  of  an  Act  of  the  Legisla- 
ture, a  forfeiture  of  goods  and  chattels  is  imposed, 
and  aright  to  sue  for  such  violation  is  given  by  stat- 
ute. the  right  to  the  property  does  not  ipso  facto  by 
the  prohibited  act  being  done,  vest  in  the  party  to 
whom  the  property  is  given,  but  a  proceeding  in  a 
court  of  law  must  be  had  adjudging  the  forfeiture 
and  declaring  the  party  entitled  to  the  property. 

And  that  such  proceeding  has  not  been  had,  may 
be  objected  even  by  the  officer  who  seized  the  prop- 
erty under  the  initiatory  proceeding,  in  an  action 
against  him  by  the  party  claiming  to  be  entitled  to 
the  property  as  forfeit. 

Where  a  corporation  is  created  by  statute  which 
requires  certain  acts  to  be  done  before  it  can  be  con- 
sidered in  esse,  such  acts  must  be  shown  to  have  been 
done  to  establish  the  existence  of  the  corporation  ; 
this  rule  does  not  apply  to  a  corporation  which  is  de- 
clared to  be  such  by  the  very  Act  of  its  incorpora- 
tion, and  which  does  not  require  any  acts  to  be  per- 
formed to  give  effect  to  its  charter. 

Citation—  2  R.  L.,  364.  sec.  66. 


was  an  action  of  trover  tried  at  the  N. 
1  Y.  Circuit  in  Mar.,  1830,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  declaration  was  for  a  quantity  of  pow- 
der equal  to  465  quarter  casks  of  25  Ibs.  each. 
The  defendant  pleaded  the  general  issue.  The 
powder  in  question  was  seized  by  the  defend- 
ant Feb.  2,  1826,  on  board  of  a  sloop  lying  in 
the  Albany  basin,  by  virtue  of  a  warrant  issued 
by  the  Mayor  of  N.  Y.,  for  a  violation  of  the 
Statute,  2  R.  L.,  364,  sec.  66,  prohibiting  gun- 
powder, exceeding  28  pounds  in  quantity,  to  be 
kept  less  than  one  mile  north  of  the  City  Hall. 
The  powder  was  deposited  by  the  defendant  in 
the  State  Magazine,  and  Feb.  14,  1826,  the 
mayor,  the  recorder  and  two  aldermen,  by  writ- 
ing under  their  hands  and  seals,  adj'udged 
and  determined  the  same  to  be  forfeited,  and 
that  it  be  appropriated  and  disposed  of  accord- 
ing to  law.  Apr.  1,  1826,  the  plaintiffs  by 
their  authorized  agent  demanded  the  powder 
of  the  defendant,  who  refused  to  deliver  it  un- 
less indemnified  by  some  individual  security, 
refusing  the  bond-  of  the  plaintiffs  under  their 
corporate  seal  ;whereupon  the  plaintiffs  brought 
this  suit.  Besides  showing  the  above  facts  on 
the  trial  of  the  *cause,  the  plaintiffs  [*267 
read  the  acts  constituting  them  a  body  corpo- 
rate and  continuing  them  as  such  until  1838, 
and  also  the  Act  of  Apr.  1,  1820,  enacting  that 
the  fines  and  penalties  imposed  by  so  much  of 
the  Act  of  Apr.  9,  1813,  relative  to  the  City  of 
N.  Y.  as  relates  to  the  more  effectual  preven- 
tion of  fires,  shall  and  may  be  recovered  with 
costs  of  suit,  in  any  court  of  record  by  the 
Fire  Department  of  the  City  of  N.  Y.  for  their 
own  use.  The  plaintiffs  having  proved  the 
value  of  the  powder  rested,  and  the  defendant 
moved  for  a  nonsuit,  which  being  denied,  the 
jury,  under  the  charge  of  the  judge,  found  a 
verdict  for  the  plaintiffs  for  $1,340.91.  The 
defendant  moves  for  a  new  trial. 

Messrs.  J.  I.  Roosevelt,  Jr.,  and  P.  A. 
Jay,  for  the  defendant.  The  plaintiffs  ought 
to  have  been  nonsuited  for  various  reasons: 
First.  This  being  an  action  founded  on  a  stat- 
ute, the  plaintiffs  should  have  set  forth  the 
same,  or  at  least  referred  to  it  with  due  certain- 
ty in  their  declaration;  and  also  ought  to  have 
averred  and  proved  that  the  action  was  brought 
within  the  two  calendar  months  limited  by  the 
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statute.  1  Chit.  PI.,  358;  2  East,  339;  6  Cow., 
294;  1  Phil,  Ev.,  94.  Second.  The  plaintiffs 
did  not  prove  themselves  a  corporation;  besides 
producing  the  statute  incorporating  them,  acts 
of  user  under  the  statute  should  have  been 
shown-.  Third.  The  plaintiffs  failed  in  proving 
any  forfeiture  within  the  meaning  of  the  stat- 
ute and  did  not  show  the  accruing  of  any  right 
of  action  in  themselves.  After  seizure  of  the 
powder,  the  municipal  officers  were  author- 
ized to  determine  the  powder  to  be  forfeited,  but 
they  had  no  authority  to  adjudge  the  forfeit- 
ure and  to  award  it  to  any  person  or  body  cor- 
porate. That  could  be  done  only  by  a  court 
having  cognizance  of  the  matter,  before  which 
the  parties  interested  in  the  property  might  be 
heard.  The  proceeding  was  in  rem,  and  the 
process  should  have  been  by  information  ex- 
hibited in  the  Court  of  Exchequer.  8  T.  R., 
536;  8  East,  568.  There  are  cases  where  a  for- 
feiture ipso  facto  changes  the  property,  but 
there  is  nothing  in  this  statute  which  warrants 
such  a  conclusion ;  on  the  contrary,  the  statute 
contemplates  a  course  of  legal  proceeding.  Be- 
sides, by  the  Act  of  1813,  2  R.  L.,  364,  sec.  66, 
268*]  the  right  to  sue  for  the  *forfeiture 
incurred  by  the  keeping  of  gunpowder  is  giv- 
en to  a  common  informer;  and  though  by  the 
Act  of  1820  it  is  declared  that  the  fines  and 
penalties  imposed  by  so  much  of  the  Act  of 
1813,  as  relates  to  the  more  effectual  preven- 
tion of  fires,  may  be  recovered  by  the  fire  de- 
partment, the  right  of  suing  for  a  forfeiture  is 
not  given  to  that  department.  Other  objec- 
tions to  the  plaintiffs'  right  of  action  were  urged 
— not  here  noticed,  because  not  passed  upon 
by  the  court. 

Mr.  D.  Lord,  Jr.,  for  the  plaintiffs.  There 
was  no  necessity  for  referring  in  the  declara- 
tion to  the  statute;  this  is  not  an  action  for  a 
forfeiture  or  penalty  under  the  statute,  but  a 
suit  against  an  officer  who  withholds  property, 
of  which  he  became  possessed  by  process  of 
law  from  the  party  entitled  to  it.  For  the 
same  reason,  it  was  not  necessary  to  aver  or 
prove  that  the  suit  was  brought  within  two 
calendar  months,  that  limitation  applying  only 
to  actions  brought  against  the  party  commit- 
ting the  offense  which  the  statute  was  intend- 
ed to  provide  against.  The  proof  that  the 
plaintiffs  were  a  body  corporate  was  all  that 
could  be  required;  not  only  the  original  Act  of 
Incorporation  was  exhibited,  but  a  subsequent 
Act  of  the  Legislature  was  shown  recognizing 
and  declaring  the  plaintiffs  to  be  such  body 
corporate  in  fact  and  in  name.  The  powder 
ipso  facto  was  forfeited  by  being  kept  in  a  place 
prohibited,  and  at  all  events  by  the  seizure,  so 
far  as  this  defendant  is  concerned  in  that  ques- 
tion. No  adjudication  of  any  court  was  nec- 
essary to  complete  the  forfeiture;  the  statute 
speaks  of  the  recovery  of  costs  of  suit,  but 
that  must  be  understood  to  apply  to  cases 
where  costs  can  be  recovered  as  in  suits  for  the 
penalty,  and  ^not  for  the  forfeiture.  By  the 
Act  of  1820,  the  forfeiture  was  given  to  the 
plaintiffs;  the  language  of  the  Act  is  only  that 
the  fines  and  penalties  imposed,  etc.,  may  be 
recovered  by  the  plaintiffs,  but  its  meaning 
undoubtedly  is  to  transfer  the  remedy  from  a 
common  informer  to  the  plaintiffs.  The  same 
reason  existed  for  giving  the  forfeiture  to  the 
plaintiffs  that  did  for  authorizing  them  to  sue 
WEND.  10 


for  fines  and  penalties.  The  forfeiture  in  this 
case  is  substantially  a  penalty.  11  Johns.,  300; 
5  T.  R.,  116;  5  Mod,,  192;  9  Cr.,  404. 

*By  the  Court,  Savage,  Ch.  J.  This  [*269 
is  simply  an  action  of  trover,  not  involving  the 
regularity  of  the  proceedings  of  the  Mayor, 
Recorder  and  Aldermen,  in  their  condemna- 
tion of  the  powder,  but  proceeding  upon  the 
ground  that  the  powder  became  forfeited  by 
being  brought  into  a  place  prohibited;  and  the 
property  in  it  thereby  became  devested  from 
the  former  owner,  and  vested  ipso  facto  in  the 
plaintiffs. 

It  is  unnecessary  to  discuss  all  the  points 
raised  on  the  argument  by  the  defendant's 
counsel.  As  this  is  not  a  suit  professing  to  be 
brought  under  the  Act,  it  was  not  necessary 
that  the  declaration  should  contain  such  an 
averment,  nor  that  it  should  appear  to  have 
been  commenced  within  two  months. 

That  the  plaintiffs  are  a  Corporation  was 
proved  by  the  production  of  the  statute  declar- 
ing them  to  be  so.  This  case  in  that  respect 
is  different  from  those  corporations  created  by 
statute,  and  to  become  entitled  to  corporate 
powers  by  something  to  be  done  by  them  in 
futuro.  In  such  cases,  we  have  held  that  at  least 
proof  of  user  under  the  charter  shall  be  pro- 
duced; but  here  the  Act  declares  that  the 
plaintiffs  are  a  Corporation,  and  shall  continue 
such  until  1838. 

The  only  point  necessary  to  be  discussed  is, 
whether  the  title  to  the  powder  became  vested 
in  the  plaintiffs  by  being  brought  into  the  pro- 
hibited place,  or  by  the  seizure?  If  such  title  ac- 
crues to  the  plaintiffs,  it  must  be  by  virtue  of 
some  statute.  The  first  statute  on  this  subject 
is  found  in  2  R.  Laws,  364,  sec.  66,  which  pro- 
hibits the  keeping  more  than  28  pounds  in  any 
one  place,  etc.;  and  declares  that  if  any  person 
shall  keep  any  greater  quantity  than  28  pounds 
in  any  one  place,  he  shall  forfeit  all  such  gun- 
powder, and  also  the  sum  of  $125  for  every 
100  weight  of  powder,  to  be  recovered,  with 
costs  of  suit,  in  any  court  having  cognizance 
thereof,  by  any  person  who  will  sue  for  the 
same, provided  all  actions  for  violations  of  this 
section  be  prosecuted  within  two  calendar 
months  after  the  offense  committed.  Had  there 
been  no  statute  but  this,  it  is  very  clear  to  my 
mind  that  there  must  be  a  prosecution,  and 
that  such  prosecution  must  be  commenced 
within  two  months.  Such  is  the  language  of 
the  Act.  In  that  case,  *the  property  [*27O 
would  become  forfeit  by  the  Act  of  keeping  it 
contrary  to  law;  but  a  proceeding  in  a  court 
of  law  was  necessary  to  give  the  former  own- 
er an  opportunity  of  a  legal  investigation,  and 
such  prosecution  must  be  brought  within  the 
limited  period.  The  Act  of  1820  has  not 
changed  the  liabilities  or  the  rights  of  the  form- 
er owner;  it  has  simply  transferred  the  right 
to  prosecute  from  any  person  who  will  sue  for 
the  same  to  the  fire  department,  if  indeed  the 
fire  department  have  a  right  to  prosecute  at  all. 
The  Act  of  1820  declares  that  the  fines  and 
penalties  imposed  by  so  much  of  the  law  passed 
Apr.  9,  1813,  as  relates  to  the  more  effectual 
prevention  of  fires,  shall  and  may  be  recovered, 
with  costs  of  suit,  in  any  court  of  record  with- 
in this  State  by  the  Fire  Department  of  the  City 
of  N.  Y.  for  their  own  use.  It  is  denied  by  the 
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defendant's  counsel  that  the  forfeiture  of  the 
powder  is  included  in  the  terms  "fines"  and 
"penalties."  It  is  not  necessary  to  decide 
whether  it  is  or  not;  but  conceding  that  it  is, 
the  statute  which  gives  the  right  to  the  plaint- 
iff declares  the  manner  of  establishing  that 
right,  to  wit:  by  prosecution  in  a  court  of  rec- 
ord. I  apprehend  the  suit  thus  contemplated 
is  not  an  action  of  trover,  but  an  action  upon 
the  statute  setting  forth  the  forfeiture.  If 
these  views  are  correct,  the  judge  erred  at  the 
circuit,  and  anew  trial  must  be  granted;  costs  to 
abide  the  event. 

Cited  in— 17  Wend.,  234,  236 ;  4Denio,  397 ;  H.  &  D.. 
136 ;  20  Barb.,  158 ;  24  Barb..  398 ;  7  Abb.  N.  S.,  361 ;  1 
Sweeney,  234 ;  9  Minn.,  165 ;  101  Mass.,  394. 


271*]       *PENTZ  c.  ST ANTON. 

Principal  and  Agent — Liability  of  Principal  on 
Bill  drawn  by  Agent,  for  Goods  sold  on  Credit 
to  Agent —  TP /tether  sold  on  Credit  of  the  Prin- 
cipal or  Agent,  a  Question  for  the  Jury — Bill 
may  be  Drawn,  Accepted  or  Indorsed  by  an 
Agent  so  as  to  Bind  the  Principal — It  must  Ap- 
pear to  have  been  Done  for  Him — Form  Im- 
material. 

Where  the  agent  of  a  manufacturing'  establish- 
ment bought  a  quantity  of  dye-stuffs  for  the  use  of 
the  factory,  without  disclosing  the  name  of  his  prin- 
cipal, and  the  bill  of  goods  was  made  out,  "  Mr.  A. 
B.,  Agent,  bought  of,"  etc.,  and  he  drew  a  bill  of 
exchange  on  a  third  person,  signing  it  A.  B.,  Agent, 
and  the  bill  was  subsequently  protested,  and  an  ac- 
tion to  recover  the  price  of  the  goods  was  brought 
against  the  principal ;  it  was  held,  that  the  princi- 
pal could  not  be  charged  as  drawer  of  the  bill  by 
his  agent,  the  name  of  the  principal  not  appearing 
on  it,  but  that  the  plaintiff  was  entitled  to  recover 
under  a  count  for  goods  sold,  the  jury  being  war- 
ranted under  the  facts  of  the  case  in  saying  that 
the  goods  were  not  sold  on  the  exclusive  credit  of 
the  agent. 

Whether  in  such  case  the  goods  are  sold  on  the 
credit  of  the  agent  or  on  the  responsibility  of  the 
principal,  whoever  he  may  be,  is  a  question  for  the 
jury;  but  where  that  question  was  not  submitted, 
and  a  verdict  was  found  for  the  plaintiff,  and  the 
court  were  satisfied  of  the  ultimate  liability  of  the 
principal  to  the  agent,  they  refused  to  set  aside  the 
verdict. 

A  person  may  draw,  accept  or  indorse  a  bill  by  his 
agent  and  it  will  be  as  obligatory  upon  him  as 
though  it  was  done  by  his  own  hand ;  but  the  agent 
in  such  case  must  either  sign  the  name  of  the  prin- 
cipal to  the  bill,  or  it  must  appear  on  the  face  of  the 
bill  itself,  in  some  way  or  another,  that  it  was  in 
fact  done  for  him.or  the  principal  will  not  be  bound ; 


NOTE— Principal  and  agent— 1.  Contracts  made  by 
agent— Liability  of  principal— of  agent.  2.  Negoti- 
ate paper. 

1.  The  principal  is  not  hound  on  a  contract  under 
seal  unless  it  is  made  in  his  name.    See  Stone  v. 
Wood.  7  Cow.,  453,  note ;  Townsend  v.  Hubbard,  4 
Hill,  351,  note  containing  a  full  discussion. 

The  agent  is  personally  liable  on  contracts  made  in 
his  own  name,  though  he  describe  himself  as  agent. 
See  Stone  v.  Wood,  9  Cow.,  453,  note ;  Spencer  v. 
Field,  ante,  p.  87,  note ;  Taf  t  v.  Brewster,  9  Johns., 
334,  note. 

2.  Negotiable  paper. 

The  principal  fa  not  bound  on  negotiable  paper 
made  by  his  agent  unless  his  name  is  disclosed.  In 
addition  to  the  above  case  of  Pentz  v.  Stanton,  see 
Hyde  v.  Page,  9  Barb..  150 :  Brown  v.  Baker,  7  Al- 
len, 339;  Slawson  v.  Loring,  6  Allen,  340;  Bass  v. 
O'Brien.  12  Oray,  477 ;  Stackpole  v.  Arnold,  11 
Mass.,  27;  Williams  v.  Bobbins,  16  Gray,  77:  Ar- 
nold v.  Sprague,  34  Vt.,  409 ;  Kenyon  v.  Williams. 
19  Ind.,  45;  Pease  v.  Pease.  35  Conn.,  181:  Heaton, 
v.  Myers,  4  Col.,  62 :  Sharpe  v.  Bellis,  61  Pa.  St.,  71 : 
Poole  v.  Rice,  9  W.  Va.,  78 :  Lyons  v.  Miller,  6 
Oratt.,  440:  Story,  Bills,  sec.  76.  But  see.  Green  v. 
Steel.  2  Hun,  486. 
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if  etP£rtiCH  la  r  f£rm  °!  the  execution  is  not  material, 
it  be  substantially  done  in  the  name  of  the  prin- 
cipal. 

Citations-Chit.  Bills,  22,  36  :  3  T.  R.,  761  ;  2  Camp., 
308  ;  15  East,  6  ;  1  East,  434  ;  2  East,  142  ;  3  Esp..  266  ;  2 
2?"  J£  '«C£mv  %••  Attorney,  C,  14  ;  1  Camp.,  384, 
485,  486;  6  T  R.,  176;  11  Mass.,  27  ;  12  Mass.,  173;  16 
'i  ^:  1  BlP«n-'  228  ;  5  Taunt.,  356,  749  ;  2  Marsh., 
5  East,  148;  1  Bos.  &  P.,  368  ;  1  T  R  ,  181  •  5 


THIS  was  an  action  of  assumpsit,  tried  at  the 
Madison  Circuit  in  Sep.,  1830,  before  the 
Hon.    Nathan  Williams,    one  of  the    Circuit 
Judges. 

The  first  count  in  the  declaration  was  on  a 
bill  of  exchange  for  $158.36,  bearing  date  May 
25,  1826,  charged  to  have  been  drawn  by  one 
Henry  F.  West,  by  the  name  and  description 
of  H.  F.  West,  agent,  he.  the  said  West,  then 
and  there  being  the  agent  and  servant  of  the 
defendant  in  that  behalf,  according  to  the  cus- 
tom of  merchants.  The  bill  was  drawn  on  one 
James  Carey,  payable  four  months  after  date, 
was  accepted  by  Carey,  and  when  due  was 
protested  for  non-payment,  and  notice  of  non- 
payment was  alleged  to  have  been  given  to  the 
defendant.  There  were  also  the  common  counts 
for  goods  sold  and  delivered  to  the  defendant, 
and  for  money  lent,  etc.  The  defendant  plead- 
ed the  general  issue,  and  specially  that  the  bill 
of  exchange  counted  upon  was  received  and 
*accepted  by  the  plaintiff  in  satisfac-  [*272 
tion  of  the  goods  sold;  as  to  which  the  plaint- 
iff took  issue.  On  the  trial  the  bill  was  pro- 
duced, and  purported  to  be  signed  H.  F.  West, 
agent.  A  regular  protest  was  shown,  and  no- 
tice of  the  same  addressed  to  and  received  by 
West,  at  Manchester,  in  Oneida  Co.,  where 
West,  at  the  date  of  the  bill  and  before  and 
since  as  the  agent  of  the  defendant,  superin- 
tended a  woolen  manufactory  belonging  to  the 
defendant  who  resided  at  Pompey  in  Ononda- 
ga  Co.,  and  spent  only  a  portion  of  his  time  at 
the  factory.  West  testified  that  he  was  au- 
thorized by  the  defendant  to  make  notes  and 
draw  bills  of  exchange  in  the  name  of  the  de- 
fendant and  as  agent  in  his  behalf;  that  the 
bill  in  question  was  given  on  the  purchase  by 
him  of  a  quantity  of  dye-stuffs  of  the  plaintiff 
for  the  defendant,  taken  to  and  used  in  the 
factory  and  in  the  business  of  the  defendant; 
that  when  he  called  for  the  goods,  he  proposed 
to  the  plaintiff  to  give  him  the  bill  in  question, 
who  agreed  to  accept  and  did  accept  the  same, 
giving  him.the  witness.a  bill  of  the  goods.head- 
ed,  "Mr.  H.  F.  West,  Agent,  bought  of  W. 
A.  F.  Pentz,"  and  receipting  the  draft  at  the 
bottom.  He  further  testified,  that  he  informed 
the  defendant  of  the  drawing  of  the  bill  of  ex- 
change, and  delivered  the  notice  of  protest  to 
him,  but  did  not  do  so  until  several  weeks 
after  he  had  received  it;  that  the  letters  relating 
to  the  factory  business  were  generally  sent  to 
Manchester,  sometimes  addressed  to  the  de- 
fendant and  sometimes  to  the  witness  as  agent; 
and  that  he  always  opened  them,  whether  ad- 
dressed to  his  principal  or  himself.  It  further 
appeared  that  the  acceptor  failed  before  the 
bill  fell  due,  and  that  on  the  day  after  the  bill 
was  protested,  the  plaintiff  addressed  a  letter 
to  West,  complaining  that  he  had  suffered  the 
protest,  as  he  had  been  apprised  by  the  ac- 
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ceptor  of  his  inability  to  meet  it.  On  this  evi- 
dence, the  defendant's  counsel  insisted  that 
the  plaintiff  was  not  entitled  to  recover;  but 
the  judge  ruled  that  he  was  entitled  to  recover, 
«nd  so  instructed  the  jury,  who  accordingly 
found  the  amount  of  the  bill,  with  interest. 
The  defendant  moves  for  a  new  trial. 

Mr.  P.  Gridley,  for  the  defendant.  The 
plaintiff  was  not  entitled  to  recover  on  the  bill 
-of  exchange ;  the  name  of  the  defendant  did 
273*J  *not  appear  upon  it  and,  therefore,  no 
action  will  lie  against  him.  Chit.,  Bills,  22,  26, 
27,  30 :  3  T.  R,  761 ;  2  East,  144 ;  1  Id.,  434 ; 
6  T.  R-,  176;  1  Lev.,  205.  If  the  bill  was 
good,  the  notice  was  not  sufficient  in  not  being 
•directed  to  the  defendant  and  to  the  place  of 
his  residence.  Besides,  the  plaintiff  was  bound 
in  the  first  instance  to  resort  to  the  acceptor 
of  the  bill.  6  Wend.,  658.  Nor  can  the  plaint- 
iff recover  on  the  common  counts ;  the  credit 
was  given  to  West,  and  not  to  the  defendant. 
There  is  no  pretense  that  West  made  known 
the  name  of  the  defendant ;  he  represented 
himself  as  an  agent,  but  not  as  the  agent  of  the 
defendant.  The  bill  of  goods  was  charged  to 
West,  and  even  after  the  protest,  to  him  the 
plaintiff  looked  for  payment. 

.)/?•.  J.  A.  Spencer,  for  the  plaintiff.  The 
•defendant  is  holdeh  to  pay  the  bill  of  exchange; 
it  was  drawn  by  his  authorized  agent,  acting 
within  the  scope  of  his  authority  and  for  the 
benefit  of  the  defendant.  His  signature  as 
agent  was  enough  to  authorize  the  admission 
or  proof  of  who  was  the  principal.  Can  it  be 
doubted  that  a  bank  would  be  charged  on  an 
acceptance  by  its  cashier,  although  he  should 
only  sign  A.  B.,  Cash'r?  The  general  rule 
laid  down  by  Mr.  Chitty,  that  no  person  can 
be  considered  as  a  party  to  a  bill  unless  his 
name  appear  on  some  part  of  it,  is  not  sup- 
ported by  the  case  of  Fenn  v.  Harrison,  3  T. 
R.,  760,  which  he  cites,  for  that  was  not  the 
•case  of  a  bill  of  exchange  drawn  bv  a  general 
agent,  as  here,  but  the  sale  of  a  bill  by  a  spe- 
cial agent.  If,  then,  the  defendant  was  bound 
by  the  act  of  his  agent  in  drawing  the  bill,  the 
notice  in  this  case  was  sufficient,  being  sent  to 
the  place  of  business  of  the  defendant ;  for 
whether  addressed  to  the  defendant  or  to  his 
agent  was  a  matter  of  indifference,  notice  to 
the  agent  being  equivalent  to  notice  to  the 
principal.  But  if  the  defendant  was  not  liable 
on  the  bill,  he  was  on  the  common  counts ;  the 
goods  were  bought  for  him  and  appropriated 
to  his  use.  It  cannot  be  pretended  that  they 
were  sold  on  the  credit  of  the  agent,  for  the 
bill  shows  they  were  charged  to  West  as  agent, 
and  he  as  agent  drew  the  bill — forbidding  the 
conclusion  that  credit  was  given  to  him  as 
274*]  principal.  So  the  *pretense  that  the 
bill  was  received  in  payment  is  equally  un- 
founded ;  why  should  the  plaintiff  be  required 
to  sue  an  insolvent  acceptor  ? 

By  Uie  Court,  Sutherland,  J.  The  plaint- 
iff cannot  recover  upon  the  bill  of  exchange 
against  the  present  defendant.  His  name  no- 
where appears  upon  it.  It  was  drawn  and  sub- 
scribed by  West  in  his  own  name,  with  the 
simple  addition  of  "agent,"  but  without  any 
specification  whatever  of  the  name  of  the  prin- 
cipal. Mr.  Chitty,  in  his  valuable  Treatise  on 
Bills,  says,  page  22  :  "  It  is  a  general  rule  that 
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no  person  can  be  considered  a  party  to  a  bill, 
unless  his  name  or  the  name  of  the  firm  of 
which  he  is  a  partner  appear  on  some  part  of 
it;"  and  Mr.  J.  Buller,  in  Fenn  v.  Harrison, 
3  T.  R.,  761,  observes  that  in  the  case  of  bills 
of  exchange  we  know  precisely  what  remedy 
the  holder  has  if  the  bill  be  not  paid  ;  his  se- 
curity appears  wholly  on  the  face  of  the  bill 
itself;  the  acceptor,  the  drawers  and  the  in- 
dorsers  are  all  liable  in  their  turns,  but  they 
are  only  liable  because  they  have  written  their 
names  on  the  bill ;  but  this  is  an  attempt  to 
make  some  other  persons  liable,  whose  names 
do  not  appear  on  the  bill.  In  Stffkin  v.  Walker, 
2  Camp.,  308,  an  action  was  brought  against 
the  defendants  upon  a  promissory  note  given 
and  signed  by  Walker  only.  The  declaration 
appears,  from  the  argument  of  counsel,  to 
have  averred  that  Walker  had  authority  to 
give  the  note  for  Rowleston,  and  that  it  was 
given  for  their  joint  debt ;  and  it  appeared" 
that  the  defendants  were  jointly  indebted  to 
the  plaintiff  on  a  charter  party  of  affreight- 
ment, and  that  the  note  was  given  by  Walker 
in  satisfaction  of  that  debt.  Ld.  Ellenborough 
nonsuited  the  plaintiff,  observing  that  his  rem- 
edy was  either  jointly  against  both  defendants 
on  the  charter-party,  or  separately  against 
Walker  on  the  promissory  note;  and  he  asked, 
how  can  I  say  that  a  note,  made  and  signed 
by  one  in  his  own  name,  is  the  note  of  him 
and  another  person  neither  mentioned  nor  re- 
ferred to  ?  And  he  observes  further,  that  the 
import  and  legal  effect  of  a  written  instrument 
must  be  gathered  from  the  terms  in  which  it  is 
expressed,  and  this  note  must  be  considered  as 
a  separate  security  for  a  joint  debt.  In  Emty 
v.  Lye,  *15  East,  6,  the  action  was  [*275 
upon  a  bill  of  exchange  drawn  by  one  of  the 
defendants  (who  were  partners)  in  his  own 
name,  which  was  discounted  by  the  plaintiffs, 
and  the  money  went  to  the  use  of  the  firm ; 
but  it  was  held  that  the  plaintiffs  could  not  re- 
cover, either  upon  the  bill  or  the  money  counts. 
Ld.  Ellenborough  observed  that  the  counts  in 
the  bill  had  been  properly  abandoned,  for,  un- 
questionably, on  a  bill  of  exchange  drawn  by 
one  only,  it  cannot  be  allowed  to  supply  by  in- 
tendment  the  names  of  others  in  order  to  charge 
them ;  and  considering  it  a  mere  discount  or 
sale  of  the  bill,  he  also  held  that  there  was  no 
joint  liability  of  the  defendants  for  money  had 
and  received,  and  that  it  was  the  individual 
transaction  of  the  partner  who  drew  the  bill ; 
and  all  the  other  judges  expressed  similar 
opinions. 

There  is  no  doubt  that  a  person  may  draw, 
accept  or  indorse  a  bill  by  his  agent  or  attor- 
ney, and  that  it  will  be  as  obligatory  upon  him 
as  though  it  were  done  by  his  own  hand.  But 
the  agent  in  such  case  must  either  sign  the 
name  of  the  principal  to  the  bill,  or  it  must  ap- 
pear on  the  face  of  the  bill  itself,  in  some  way 
or  another,  that  it  was  in  fact  drawn  for  him, 
or  the  principal  will  not  be  bound.  The  par- 
ticular form  of  the  execution  is  not  material, 
if  it  be  substantially  done  in  the  name  of  the 
principal.  1  East,  434;  2  Id.,  142;  3  Esp., 
266;  2  Str.,  705;  Com.  Dig.,  Attorney,  C,  14; 
1  Camp.,  384,  485,  486;  6  T.  R.,  176.  This 
doctrine  is  very  clearly  stated  in  Stackpole  v. 
Arnold,  11  Mass.,  27,  and  in  Arfridson  v.  Ladd, 
12  Id.,  178.  In  the  first  of  those  cases  the  ac- 
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tion  was  brought  upon  three  promissory  notes, 
executed  by  one  Cook,  for  premiums  upon 
policies  of  insurance,  procured  by  him  at  the 
request  and  for  the  benefit  of  the  defendant. 
Cook  acted  merely  as  the  factor  of  the  defend- 
ant, and  intended  to  bind  him  by  the  premium 
notes ;  but  the  notes  did  not,  on  the  face  of 
them,  purport  to  be  signed  by  Cook  on  the  be- 
half of  the  defendant,  and  he  was  held  not  to 
be  liable  upon  the  notes.  The  parol  testimony 
explaining  and  showing  the  real  nature  of  the 
transaction  was  decided  to  be  inadmissible,  on 
the  ground  that  it  contradicted  or  varied  the 
written  contract.  Judge  Parker,  in  delivering 
the  opinion  of  the  court,  says  that  "No  per- 
son, in  making  a  contract,  is  considered  to  be 
276*]  the  *agent  of  another,  unless  he  stipu- 
lates for  his  principal  by  name,  stating  his 
agency  in  the  instrument  which  he  signs." 
This  principle  has  been  long  settled  and  has 
been  frequently  recognized.  "Nor  do  I  know," 
he  continues,  "  an  instance  in  the  books  of  an 
attempt  to  charge  a  person  as  the  maker  of  a 
written  contract  appearing  to  be  signed  by  an- 
other, unless  the  signer  professed  to  act  by 
procuration  or  authority,  and  stated  the  name 
of  the  principal  on  whose  behalf  he  gave  his 
signature."  He  also  discusses  at  length  the 
question  of  the  admissibility  of  parol  evidence 
in  such  cases  to  show  the  real  character  of  the 
transaction,  and  holds  it  to  be  utterly  incom- 
petent, on  the  ground  which  has  already  been 
stated.  Vide,  also,  Mayhew  v.  /Scott,  26  Mass., 
54,  and  Meyer  v.  Barker,  6  Binn.,  228. 

It  is  well  settled, that  if  aprivate  agent  draw 
a  bill  or  enter  into  any  other  contract  in  his 
own  name,  without  stating  that  he  acts  as  agent, 
so  as  to  bind  his  principal,he  will  be  personal- 
ly liable.  Chit.  Bills,  36,  and  cases  cited  ;  5 
Taunt.,  749;  2  Marsh,  454;  5  East,  148;  1  Bos. 
&  P.,  368  ;  1  T.  R,  181.  It  is  not  sufficient 
to  charge  the  principal  or  protect  the  agent 
from  personal  responsibility, merely  to  describe 
himself  as  agent,  if  the  language  of  the  instru- 
ment imports  a  personal  contract  on  his  part. 
5  Mass.,  299  ;  6  Id.,  58  ;  8  Id.,  103  ;  1  Gall., 
630;  Chit.,  52;  9  Cr.,  155.  But  where  the 
name  of  the  principal  appears  on  the  face  of 
the  instrument  or  contract,  and  it  is  evident 
that  the  agent  did  not  intend  to  bind  himself 
personally,  but  acted  merely  on  behalf  of  the 
principal,  if  he  acted  by  competent  authority, 
the  principal  and  not  the  agent  will  be  bound. 
BatJibun  v.  Budlong,  15  Johns.,  1  ;  Owen  v. 
Qooch,  2  Esp.,  567;  Mottv.  Hicks,  1  Cow.,  513, 
and  the  cases  referred  to  in  the  opinions  of  the 
judges  ;  Romter  v.  BosMter,  8  Wend.,  494. 

The  next  inquiry  is,  whether  the  defendant 
is  liable  upon  the  counts  for  goods  sold  and 
delivered.  West  was  examined  as  a  witness, 
and  testified  that  he  was  the  agent  of  the  de- 
fendant in  carrying  on  a  woolen  manufactory 
in  Oneida  Co.;  that  the  goods  for  which  he 
gave  the  bill  were  purchased  for  the  defend- 
ant, and  were  used  in  his  business  of  manu- 
facturing ;  that  he  had  authority  to  draw  bills 
277*]  of  exchange  *and  notes  in  the  name 
of  the  defendant ;  that  when  he  called  for  the 
goods  in  this  case,  he  proposed  to  let  the  plaint- 
iff have  the  draft  in  question  ;  that  the  plaint- 
iff said  he  would  inquire  about  the  drawee, 
and  did  so,  and  afterwards  received  the  draft 
from  the  witness,  and  gave  the  receipt  at  the 
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bottom  of  the  bill.  It  does  not  appear  that 
West  disclosed  to  the  plaintiff  the  fact  that  the 
goods  were  purchased  for  the  defendant.  The 
bill  of  goods  delivered  to  him  was  headed  W. 
H.  F.  West,  agent,  and  the  draft  which  he 
gave  was  also  signed  by  him  as  agent.  These 
are  the  only  circumstances  showing  the  mut- 
ual understanding  of  the  parties  that  West 
was  acting  as  agent  and  not  as  principal  in  the 
transaction.  It  was  shown  that  payment  of 
the  bill  had  been  regularly  demanded  of  the 
drawee  and  notice  of  its  dishonor  regularly 
given  to  West,  the  drawer.  This  would  enti- 
tle the  plaintiff  to  resort  to  the  common  count 
as  against  West,  if  he  were  the  defendant  and 
it  had  been  a  transaction  unquestionably  on 
his  own  account.  Jones  v.  Savage,  6  Wend., 
659,  662.  The  question  then  upon  this  branch 
of  the  case  is,  whether  the  goods  were  sold 
to  West  exclusively  upon  his  own  individual 
credit  and  the  credit  of  the  bill  which  he  drew, 
so  as  to  prevent  the  plaintiff  from  all  remedy 
against  the  defendant,  for  whom  they  were  in 
fact  purchased,  and  who  has  had  the  exclusive 
benefit  of  them.  The  only  additional  evidence 
upon  this  point,  not  already  adverted  to,  is  the- 
letter  written  by  the  plaintiff  to  West  Sep.  29, 
1826,  advising  him  of  the  dishonor  of  the  bill 
by  the  drawee,  and  requesting  him  to  make 
provision  for  its  payment.  I  do  not  think  that, 
this  is  a  circumstance  of  much  importance  in 
the  case.  The  communication  would, of  course, 
be  made  to  West,  and  he  would  be  called  on 
for  payment.admittingthat  he  was  known  and 
considered  by  the  plaintiff  as  a  mere  agent,  as 
a  matter  of  necessity  ;  and  it  does  not  appear 
that  the  plaintiff  knew  who  the  principal  was. 
It  was  a  question  for  the  jury  to  decide  wheth- 
er the  goods  were  sold  exclusively  upon  the 
credit  of  West  and  of  the  bill  or  not,  Bentley 
v.  Griffin,  5  Taunt.,  356  ;  1  Com.  L.  R,  131  ; 
Legget  v.  Reed,  1  Car.  &  P.,  16;  11  Com.L.R, 
301,  and  cases  stated  in  note;  and  it  is  to  be  re- 
gretted that  it  was  not  distinctly  left  to  them 
by  the  judge.  *Upon  the  evidence,  I  [*278 
think  the  jury  would  have  been  justified  in 
finding  for  the  plaintiff  on  this  point.  The 
plaintiff  certainly  knew  that  West  was  acting 
as  agent  for  some  third  person.  The  bill 
of  goods  was  made  out  to  him  as  agent,  and 
the  draft  which  he  received  was  signed  by 
West  as  agent.  It  would  not  be  an  unrea- 
sonable conclusion  from  these  facts,  that 
the  plaintiff  did  not  repose  entirely  upon  the 
security  and  responsibility  of  West,  but  had 
regard  to  the  eventual  liability  of  the  principal, 
whoever  he  might  be,  if  it  should  become  uec- 
essary  to  resort  to  him.  If  the  plaintiff  should 
fail  in  this  action  on  the  ground  that  the  credit 
was  given  exclusively  to  West,  then  no  doubt 
he  could  recover  in  an  action  against  West  ; 
and  it  is.  equally  clear  that  whatever  money 
West  may  be  compelled  to  pay  on  this  account, 
would  be  money  paid  to  the  use  of  the  defend- 
ant, and  which  he  might  recover  from  him. 
The  defendant  must  eventually  pay  for  these 
goods,  and  I  see  no  leeal  objection  to  a  recov- 
ery against  him  in  this  action  upon  the  com- 
mon counts. 
Motion  for  new  tried  denied. 

Disapproved— 1  Denlo,  482. 

Di8tinKui8hed-9  Barb.,  629;   12  Barb.,  66;  6  How. 
Pr.,  2. 
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Cited  in— 12  Wend.,  417 ;  20  Wend.,  256  ;  22  Wend., 
344:  IDenio,  405;  9N.Y..575;  44  N.  Y.,  a51 ;  48  N. 
Y.  562 :  51  N.  Y.,  377;  3  Lans.,  491;  4  Lans.,  40;  3  Hun. 
485 ;  4  Hun,  434 :  9  Barb.,  151 ;  39  Barb.,  565;  40  Barb., 
136 ;  5  T.  &  C.,  593 ;  6  How.  Pr.,  473 ;  5  Sandf .,  110  :  1 
Duer,  408  ;  5  Bos.,  586  ;  7  Rob.,  406 ;  10  Lear.  Ob8..  47  ; 
75  Ind..  124 ;  17  O.  St.,  128 :  37  Am.  Dec.,  211  (12  N.H., 
205);  44  Am.  Dec..  270  (1  Rich.  Law,  501);  47  Am.Dec., 
188,  189  (1  Zab.,  683) ;  21  Am.  Rep.,  620  (64  N.  Y.,  363)  ; 
23  Am.  Rep..  419  (11  R.  I.,  92) ;  8  Bank  Reg.,  414  ;  1 
Biss.,  335 ;  4  Biss.,  142;  McAll.,  22,  24. 


HUNTINGTON,  Administrator,  etc., 

v. 
BRINCKERHOFF. 

Statute  of  Limitations — Suit  Abated  by  Death  of 
Plaintiff — Executors  or  Administrators  may 
Bring  New  Suits  within  a  Reasonable  Time, 
if  the  Suit  which  has  Abated,  was  Brought  in 
Time — Reasonable  Time,  Generally  One  Year 
— Revised  Statutes — Pleading. 

In  suits  not  affected  by  the  provisions  of  the  Re- 
vised Statutes,  relative  to  the  limitation  of  actions 
and  the  bringing  of  new  suits  by  executors  and  ad- 
ministrators, where  suits  abate  by  the  death  of  the 
plaintiffs  before  judgment,  an  executor  or  admin- 
istrator may  bring  a  new  suit.although  at  the  death 
of  the  testator  or  intestate  the  Statute  of  Limita- 
tions has  attached,  in  case  that  the  suit  which  has 
abated  was  brought  before  the  time  limited  for 
bringing  the  action  bad  expired,  and  that  the  new 
suit  be  commenced  within  a  reasonable  time. 

Such  reasonable  time  is  generally  one  year  after 
the  death  of  the  testator  or  intestate,  unless  there 
be  special  causes  shown  to  and  approved  by  the 
court. 

Under  the  Revised  Statutes,  in  cases  of  this  kind, 
it  seems,  if  the  time  limited  has  not  expired  within 
the  year  after  such  death,  the  new  action  may  be 
brought  at  any  time  before  the  expiration  of  the 
time  limited  by  statute  forthe  bringing  of  the  ac- 
tion, although  after  the  year. 

A  replication  showing  the  commencement  of  a 
new  action  after  two  years,  subsequent  to  the 
abatement  of  the  first  suit,  is  bad. 

A  plea  of  actto  non  accrevlt,  and  that  the  new  ac- 
tion was  not  commenced  within  one  year  after  the 
abatement  of  the  first,  is  bad. 

Citations— 2  R.  S.,  296,  sec.  26 ;  299,  sec.  35,  38,  sub. 
1:  300,  sec.  45;  347,  sec.  sub.  3 :  448,  sec.  9;  1  R.  L., 
186,  sec.  5 ;  21  Jac.,  1,  ch.  16 ;  2  Saund.,  «3,  n.  h;  64,71.; 
1  Selw.  N.  P.,  113,  n.  94 ;  Bac.  Abr.  tit.  Lim..  480  ;  2 
Salk.,  425:  2  Str..  907;  3Cai..  197;  2  Arch.  Pr.,  145; 
Willes,  257.  note ;  2  Chit.,  607.  608  ;  1  Went.,  257 :  3 
Went.,  203,  204,  205 ;  1  Chit.,  555;  3  Went.  Index.  20, 
21. 

O  TATUTE  OF  LIMITATIONS.  The  plaint- 
O  iff  declared  in  assumpsit  for  moneys  had 
279*1  *and  received,  paid,  laid  out  and 
expended,  lent  and  advanced,  and  on  an  ac- 
count stated,  laying  the  day  in  each  count  Jan. 
1,  1828,  in  the  lifetime  01  the  intestate,  and 
stating  the  promises  to  the  intestate.  The  de- 
fendant pleaded  :  1.  Non  assumpsit.  2.  That 
the  several  causes  of  action  in  the  declaration 
mentioned  did  not  accrue  to  Peter  Thalhimer, 
the  intestate,  within  six  years  before  the  com- 
mencement of  the  suit  of  the  plaintiff, and  that 
the  suit  of  the  plaintiff  was  not  commenced 
within  one  year  after  the  death  of  Thalhimer, 
and  this,  etc.,  wherefore,  etc.  3.  That  the 
several  causes  of  action  did  not  accrue  to  Hunt- 
ington,  the  administrator,  within  six  years  be- 
fore the  commencement  of  his  suit,  and  that 
such  suit  was  not  commenced  within  one  year 
after  the  death  of  Thalhimer,  and  this,  etc., 
4.  That  the  several  causes  of  action  did  not 
accrue  to  Thalhimer  within  six  years  next  be- 
fore his  death,  and  this,  etc.  To  the  second 
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and  third  pleas  the  plaintiff  demurred,  assign- 
ing as  special  cause  that  each  plea  was  double, 
tendering  separate  and  distinct  issues  ;  and  to 
the  fourth  plea,  replied,  that  Nov.  5,  1819, 
Thalhimer,  the  intestate,  commenced  a  suit  in 
this  court  against  the  defendant  by  bill,  for 
the  same  causes  of  action  now  prosecuted  by 
the  plaintiff  in  this  cause  ;  and  that  the  said 
suit  was  commenced  within  six  years  after  the 
accruing  of  the  said  causes  of  action;  that  the 
defendant  pleaded  to  the  bill  so  filed,  and  that 
the  suit  remained  pending  in  this  court  until 
Oct.  18,  1828,  on  which  day  Thalhimer  died  ; 
Nov.  17,  1829,  administration  of  the  goods, 
etc.,  of  Thalhimer  was  granted  to  the  plaintiff 
in  this  cause  by  the  surrogate  of  Saratoga, and 
and  that  July  14, 1830,  the  plaintiff  filed  a  dec- 
laration in  the  office  of  one  of  the  clerks  of  this 
court,  and  entered  a  rule  to  plead,  and  Oct.27, 
1830,  served  a  copy  of  such  declaration  on  the 
defendant.concluding  with  an  averment  of  the 
identity  of  the  parties  and  causes  of  action, 
and  that  the  said  causes  of  action  accrued  to 
Thalhimer  within  six  years  next  before  the 
day  of  the  filing  of  the  bill  by  Thalhimer 
against  the  defendant,  and  this,  etc.  The  de- 
fendant put  in  a  joinder  to  the  demurrers  of 
the  plaintiff,  and  demurred  to  the  plaintiff's 
replication  to  the  fourth  plea,  in  which  the 
plaintiff  joined. 

*Mr.  S.  Stevens,  for  the  plaintiff.  [*28O 
The  second  and  third  pleas  are  bad  for  duplic- 
ity ;  for,  admitting  that  the  administrator  has 
a  right  to  bring  a  suit  after  the  six  years  have 
run,  the  defendant  has  no  right  to  anticipate 
matter  to  be  set  up  by  way  of  replication  ;  he 
might  as  well  plead  the  Statute  of  Limitations 
and  deny  the  making  of  a  new  promise.  The 
only  plea  the  defendant  could  put  in  was  actio 
non  accrevit,  leaving  to  the  plaintiff  to  reply 
such  matter  as  he  might  be  advised,  to  do 
away  the  effect  of  the  plea.  1  Chit.  PI.,  554; 
2  Id.,  608  ;  2  Saund.,  64,  n.  But  the  plea  is 
bad  in  substance  also  ;  the  defendant  assumes 
that  the  action  of  the  administrator  must  be 
commenced  within  one  year  after  the  death  of 
the  intestate.  Such  is  not  the  law.  At  common 
law,  within  the  equity  of  the  4th  section  of  the 
Statute  21  Jac.,  1,  ch.  16,  an  administrator 
may  bring  a  new  action  where  his  intestate 
before  the  expiration  of  six  years  brought  suit 
and  died  before  judgment,  although  the  six 
years  had  then  expired,  and  the  only  condition 
attached  to  such  right  is,  that  the  suit  shall  be 
brought  within  a  reasonable  time,  to  be  ad- 
judged by  the  court.  2  Saund.,  63,  n.  h;  2 
Saund.,  PI.  and  Ev.,  646  ;  Bull.  N.  P.,  150  ; 
Wh.  Selw.,  129,  n.  94.  The  defendant  not 
showing  why  the  suit  should  be  brought  within 
the  year,  the  plea  is  bad.  The  replication  is 
good,  because  it  shows  the  suit  brought  by  the 
administrator  within  a  reasonable  time  after 
the  death  of  the  intestate.  The  Statute  of  Lim- 
itations is  a  defense  not  favored  by  the  courts. 
Even  according  to  the  rule  established  by  the 
Revised  Statutes,  this  replication  ought  to  be 
sustained.  By  those  statutes  it  is  enacted,  that 
if  an  action  abate  by  the  death  of  a  plaintiff, 
his  representatives  may  within  one  year  after 
such  death  commence  a  new  action,  2  R.  S., 
299,  sec.  35 ;  and  by  a  subsequent  provision 
the  time  which  elapses  between  the  death  of  a 
person  and  the  granting  of  administration  not 
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exceeding  six  months,  and  the  period  of  six 
months  after  the  grant  of  administration,  shall 
not  be  deemed  any  part  of  the  time  limited  for 
the  commencement  of  actions,  2  R.  S.,  448, 
sec.  9  ;  so  that  in  fact  the  administrator  has 
two  years  instead  of  one  to  bring  his  suit ;  and 
if  so,  by  a  liberal  construction  of  the  statute, 
this  replication  should  be  held  good. 
281*]  *Mr.  Morris,  for  defendant.  The 
defense  presented  by  the  second  and  third 
pleas  is  the  Statute  of  Limitations.  Now,  al- 
though in  ordinary  cases  the  plea  of  actio  non 
wxrevit  alone  would  be  a  good  bar,  it  is  not  so 
where  the  suit  is  by  an  administrator,  unless 
the  plaintiff  has  failed  to  bring  his  suit  within 
•one  year,  the  time  limited  by  the  Statute  when 
the  suit  of  the  intestate  has  abated  by  the  death 
•of  the  intestate.  If  this  be  so,  the  defendant 
had  a  right  to  spread  as  many  facts  upon  his 
plea  as  would  be  necessary  to  present  his  de- 
fense ;  and  although  the  facts  are  several  and 
distinct,  if  they  present  but  one  point,  the  plea 
is  not  demurrable  for  duplicity.  Whether  it  is 
bad  in  substance  or  not,  depends  upon  the 
construction  to  be  given  to  the  Statute;  if  the 
administrator  must  bring  his  action  within  one 
year  after  the  death  of  the  intestate,  and  so  I 
read  the  Statute,  the  plea  is  good  ;  if  the  con- 
struction on  the  other  side  prevails,  it  is  bad  ; 
but  with  all  respect,  it  is  insisted  that  the  suit 
must  be  brought  within  one  year  and,  conse- 
quently, it  follows  not  only  that  the  pleas  de- 
murred to  are  good,  but  that  the  replication 
must  be  condemned,  for  it  shows  that  the 
present  action  was  not  commenced  until  more 
than  two  years  had  elapsed  after  the  death  of 
the  intestate. 

By  the  Court,  Nelson,  J.  The  pleadings  in 
this  cause  seem  to  have  been  framed  in  refer- 
ence to  the  provisions  of  the  Revised  Statutes 
in  relation  to  the  Statute  of  Limitations,  and 
the  abatement  of  suits  by  the  death  of  plaint- 
iffs, 2  R.  S.,  296,  sec.  26  ;  299,  sec.  35  ;  448, 
sec.  9  ;  but  these  provisions  can  have  no  influ- 
ence on  this  case,  and  we  must  decide  the 
questions  arising  upon  the  pleadings  according 
to  the  law  as  it  existed  previous  to  those  stat- 
utes going  into  effect.  2  R.  S.,  300,  sec.  45. 

Previous  to  the  enactment  above  referred  to, 
2  R.  S.,  299,  sec.  35,  there  was  no  statute  in 
this  State  giving  to  the  executor  or  administra- 
tor any  period  of  time  beyond  that  allowed  to 
the  testator  or  intestate,  within  which  to  bring 
a  new  action  after  an  abatement  by  the  death 
of  such  testator  or  intestate.  The  Revised 
Laws,  1  R.  L.,  186,  sec.  5,  after  limiting  cer- 
tain actions  to  be  brought  within  given  peri- 
282*]  ods,  contain  a  provision  that  if  in  *any 
of  the  actions  specified,  judgment  shall  be 
given  for  the  plaintiff  and  the  same  be  reversed 
for  error,  or  if  after  a  verdict  for  the  plaintiff 
the  judgment  shall  be  arrested,  or  if  in  a  suit 
by  original,  defendant  be  outlawed  and  such 
outlawry  afterwards  reversed,  the  plaintiff,  his 
heirs,  executors  or  administrators,  as  the  case 
shall  require,  may  commence  a  new  action  from 
time  to  time  within  one  year  next  after  such 
judgment  be  reversed,  arrested  or  outlawry  re- 
versed, and  not  after.  The  whole  of  this  sec- 
tion was  taken  from  21  Jac.,  1,  ch.  16,  and  the 
decisions  under  it  in  England  are  applicable 
here.  It  is  settled  there  by  numerous  cases, 
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that  where  a  suit  has  been  brought  within  six 
years  or  any  other  period  of  limitation,  and 
pending  it  the  plaintiff  die,  whereby  it  abates, 
though  the  six  years  have  elapsed,  the  executor 
or  administrator  may  bring  a  fresh  suit  within 
the  equity  of  the  above  proviso.  2  Saund.,  63, 
n.  h;  1  Selw.  N.  P.,  113,  ».  94;  Bac.  Abr., 
tit.  Lim.,  480;  2  Salk.,  425;  2  Str.,  907;  3 
Cai.,  197  ;  2  Archb.  Pr.,  145  ;  WOles,  257,  note. 
It  would  seem  from  the  paragraph  in  Buller's 
N.  P.  that  this  equitable  construction  is  only 
applicable  where  the  plaintiff  died  before  the 
expiration  of  the  six  years  ;  but  this  is  un- 
doubtedly an  error,  as  will  appear  from  the 
authorities  above  cited.  Three  of  the  judges  in 
Jackson  v.  Norton,  3  Cai.,  197,  fell  into  the  same 
error,  the  point  not  being  material  and  their 
attention  not  particularly  turned  to  it.  Ch.  J. 
Kent,  p.  205,  however,  states  the  law  with  ac- 
curacy. There  is  no  established  rule  fixing  the 
period  of  time  within  which  the  executor  or 
administrator  must  bring  the  suit  after  the 
death  of  the  testator  or  intestate  ;  there  being 
considerable  conflict  of  opinion  in  the  cases 
both  as  to  the  length  of  time  and  principles 
upon  which  it  should  be  determined.  The 
better  opinion  is,  that  where  the  six  years  have 
run  at  the  death  of  the  plaintiff,  the  suit  should 
be  commenced  by  the  executor  or  administra- 
tor within  a  year,  in  analogy  to  the  statute 
whence  the  rule  is  derived.  This  is  the  longest 
time  that  would  be  sanctioned  by  the  court, 
unless  special  reasons  were  shown  to  them  by 
pleadings  and  proofs  ;  and  even  then,  whether 
the  time  could  be  extended  in  this  way,  is  a 
point  not  very  clear,  but  which,  however,  it  is 
not  now  necessary  to  determine.  The  Revised 
Statutes  will  hereafter  regulate  it.  A  question 
*may  arise  under  them,  within  what  [*283 
time  the  suit  should  be  commenced  by  the  ex- 
ecutor, depending  upon  the  time  of  the  death 
of  the  plaintiff.  Mr.  Archbold,  Vol.  II.,  p. 
145,  says  :  "  If  the  time  limited  by  the  statute 
have  not  expired  before  the  death  of  the  testa- 
tor or  intestate,  the  executor  or  administrator 
may  bring  the  action  at  any  time  within  a  year 
after  the  death  ;  or  if  the  time  limited  have  not 
expired  within  the  year  after  the  death,  at  any 
time  before  the  expiration  of  such  limited 
time."  This  is  good  sense  and  I  think  good 
law,  otherwise  a  case  might  happen  where  the 
executor  or  administrator  would  be  obliged  to 
bring  the  suit  before  the  expiration  of  the  time 
fixing  the  limitation  of  the  action.  Testing  the 
replication  by  the  above  principles  it  is  clearly 
defective.  It  shows  the  suit  by  the  intestate  to 
have  been  commenced  Nov.  5,  1819,  that  he 
died  pending  it  Oct.  18,  1828,  that  Nov.  17, 

1829,  letters  of  administration  were  granted  to 
the  plaintiff,  and  this  suit  commenced  Oct.  27. 

1830.  The  declaration  was  filed  and  rule  to 
plead  entered  July  14,  1830,  but  we  cannot 
consider  the  suit  commenced  till  the  declara- 
tion was  served  upon  the  defendant ;  2  R.  S., 
299,  sec.  88,  sub.  1  ;  and  independently  of  this 
provision  such  would  have  been  the  necessary 
construction  ;  p.  847,  sec.  1,  sub.  3.     The  six 
years  then  had  elapsed  before  the  death  of  the 
intestate,  and  this  suit  was  not  commenced 
within  two  years  thereafter.  The  replication  is 
therefore  bad  in  substance. 

There  is  considerable  force  in  the  argument 
used  to  maintain  the  form  and  substance  of 
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the  second  and  third  pleas;  and  upon  general  j 
principles,  they  would  seem  to  be  unobjection- 1 
able.     They  are  drawn  upon  the  idea,  that  it  j 
is  essential,  not  only  to  plead  in  bar  the  gen- 
eral limitation  of  these  actions,  but  to  include  j 
therein  the  year  given  to  the  plaintiff,  under  | 
the  equitable  construction  of  the  proviso,  after 
the  death  of  the  intestate,  and  which  is  now 
expressly  given  by  the  2  R.  S.,  299,  sec.  35;  or 
in  other  words,  as  the  general  Act  limits  the 
action  to  six  years,  and  one  year  is  given  to  the 
executor  or  administrator  in  addition,  it  is  nee 
essary   to  plead  actio  non  accrevit  within  the  j 
whole  period  before  commencement  of  suit,  to 
284*]  Constitute  a  perfect  bar.     But  it  ap- 
pears to  be  well  settled  that  the  exceptions  or 
proviso  to  the  Act  of  21  Jac.  have  not  varied  i 
the  form  of  the  pleading  from  the  cases  not  j 
within  the  statute  ;  and  that  the  plaintiff  must  j 
avail  himself  of  the  exceptions  in  the  proviso.  | 
when  necessary  to  sustain  his  action,  by  way  j 
of  replication,  and  so  are  all  the  precedents 
which  I  have  examined.     2  Saund.,  64,  n.,  63 
b;  2  Chit.,  607,  608 ;  1  Went.,  257  ;  3  Id.,  203- 
205;  1    Chit.,  555;  3  Went..  Index,  20:  21. 
The  second  and  third  pleas,  therefore,  are  de- 
fective in  form,  if  not  in  substance.     Under 
the  Revised  Statutes,  the  principle  upon  which 
these  pleas  are  professed  to  be  drawn,  could 
not  be  maintained,  if  the  forms  which  have 
been  long  in  use,  and  which  should  not  be  light- 
ly departed  from,  were  not  in  the  way,  as  by 
Vol.  II. ,  p.  448,  sec.  9,  an  executor  or  admin- 
istrator has  six  months  or  more,  not  exceeding 
one  year,  in  addition  to  the  one  given,  p.  299, 
sec.  35,  within  which  to  bring  the  action.  The 
time,  therefore,  after  the  death  of  a  plaintiff, 
within  which  the  executor  or  administrator 
may  bring  the  suit,  must  in  a  degree  depend 
upon  the  circumstances  of  each  particular  case, 
to  be  shown  by  replication,  when  the  statute 
is  pleaded. 

The  plaintiff  is  entitled  to  judgment  on  his  de- 
murrer to  Hie  second  and  third  pleas,  and  the  de- 
fendant to  judgment  on  his  demurrer  to  the 
plaintiff's  replication;  and  leave  is  granted  to  the 
respective  parties  to  amend  their  pleadings. 

Cited  in— 13  Wend.,  269 ;  14  Wend.,  656 :  16  Wend., 
573;  17  Wend.,  330;  24  Wend.,  489;  15  Barb.,  184;  19 
Barb..  488. 


285*]  *THE  PEOPLE,  ex  rel.  E.  G.  OEL- 

RICKS, 

V. 

THE  SUPERIOR  COURT  OF  THE  CITY 
OF  NEW  YORK. 

Mandamus  to  Inferior  Court  Requiring  it  to  Va- 
cate a  Rule  Granting  a  New  Trial — Newly 
Discovered  Evidence — Laches  of  Party — What 
Amounts  to — Cumulative  Evidence — Discre- 
tion of  Inferior  Courts,  not  Controlled  by  Man- 
damus—  Where  Discretion  Ceases. 

Where  a  subordinate  court  grants  a  new  trial  on 
the  ground  of  newly  discovered  evidence.and  it  ap- 
pears from  the  return  to  an  alternative  mandamus 

NOTE.— 1.  Mandamus— Doe*  not  lie  to  control  the 
discretion  of  inferior  courts.  See  Hull  v.  Supervisors 
of  Oneida,  19  Johns.,  259,  note. 

2.  New  trial— Newly  discovered  evidence— Conflict 
of  evidence— Weight  of  evidence.  See  Halsey  v.  Wat- 
son, 1  Cai.,  24,  note ;  Wilkie  v.  Roosevelt.  3  Johns. 
Cas..  206,  nnte. 

WEXD.  10. 


that  the  party  in  whose  favor  the  new  trial  was 
granted  was  chargeable  with  laches,  and  that  the 
evidence  alleged  to  be  newly  discovered  was  cu- 
mulative, this  court  will  grant  a  peremptory  man- 
damus to  vacate  the  rule  granting  a  new  trial. 

A  party  is  chargeable  with  laches  who,  previous 
to  the  trial,  knew  that  the  witness  whose  testimony 
he  seeks  to  introduce  as  newly  discovered,  must 
probably  from  his  situation  and  employment  at  the 
time  of  the  transaction,  the  subject  of  the  contro- 
versy, be  conversant  with  the  facts  in  relation  to 
the  transactiou.and  especially  where  previous  to  the 
trial  the  party  knew,  as  the  witness  himself  testifies, 
what  the  witness  could  testify  to,  although  at  the 
time  of  the  trial  and  while  preparing  therefor,  the 
party  had  forgotten  what  the  witness  could  testify 
to. 

Evidence  is  cumulative  when  it  goes  to  the  fact 
principally  controverted  on  the  former  trial,  and 
respecting  which  the  party  asking  for  a  new  trial 
produced  testimony  on  the  trial  of  the  cause,  as  in 
this  case,  where  the  turning  point  of  the  cause  was, 
whether  a  bill  of  exchange  was  or  was  not  left  at  a 
bank  for  collection  before  noon  of  a  certain  day, 
and  both  parties  produced  testimony  as  to  the  time 
when  the  bill  was  left,  it  was  held,  that  the  evidence 
of  a  witness  not  produced  on  the  trial,  corroborat- 
ing and  supporting  testimony  which  was  adduced 
that  the  bill  was  left  after  noon,  was  cumulative. 

Where  a  subordinate  court  sets  aside  a  verdict  as 
against  evidence,  or  refuses  to  set  it  aside  on  that 
ground,  this  court  will  not  interfere  by  mandamus, 
except  in  extreme  cases  where  there  is  no  dispute 
about  facts,  and  the  court  below,  consequently,  has 
no  discretion  to  exercise. 

A  mandamus  will  not  be  awarded  where  the  sub- 
ordinate tribunal  has  an  absolute  discretion  with- 
out other  control  than  its  own  judgment,  as  where 
criminal  courts  are  authorized  in  their  discretion  to 
fix  the  period  of  imprisonment  of  convicts  within 
certain  periods,  or  to  impose  fines  within  certain 
amounts,  or  where  supervisors  have  power  to  audit 
accounts  and  fix  the  amount ;  but  where  the  law 
has  given  the  parties  rights  as  growing  out  of  a 
certain  state  of  facts,  there  discretion  ceases,  and  if 
the  tribunal  charged  with  the  matter  commits  an 
error,  its  acts  will  be  reviewed. 

Citations-5  Wend.,  114 ;  1  Lill.  Abr.,477 ;  Jac.Law 
Die.,  tit.  Discretion ;  2  R.  S.,  700 :  4  Johns.,  425 ;  5 
Johns.,  248  ;  7  Mass.,  207  ;  1  Str.,  691 :  1  T.  R..  85;  1 
Wils..  98 ;  2  T.  R.,  113, 130 ;  8  Johns.,  84 ;  15  Johns., 
210 ;  5  Cow.,  114, 122 ;  6  Pick.,  417,  418. 

TIEMURRER  to  return  to  an  alternative  man- 
\J  damns.  The  justices  of  the  Superior  Court 
of  the  City  of  N.  Y.  having  ordered  a  new 
trial  in  a  cause  on  the  ground  of  newly  dis- 
covered testimony,  the  party  who  had  obtained 
the  verdict  applied  to  this  court  for  a  man- 
damus, directing  the  court  below  to  vacate  the 
*rule  granted  by  them;  an  alternative  [*286 
mandamus  was  awarded  and  served,  to  which 
a  return  was  made  by  the  court  below,  in  which 
was  set  forth  the  affidavits  on  which  the  motion 
for  a  new  trial  was  made,  and  also  the  affida- 
vits read  in  opposition.  The  substance  of  the 
first  set  of  affidavits  is  stated  in  the  report  of 
the  case  granting  an  alternative  mandamus  in 
5  Wend.,  114,  which,  for  the  purpose  of  pre- 
senting a  connected  view  of  the  case  is  here  re- 
peated. From  those  affidavits  it  appeared  an 
action  of  assumpsit  was  brought  in  the  Supe- 
rior Court  of  the  City  of  N.  Y. ,  in  favor  of  E. 
G.  Oelricks  against  The  President  and  Direct- 
ors of  the  Phoenix  Bank,  to  recover  the  amount 
of  a  bill  of  exchange  for  $2,500,  drawn  by  one 
Heckscher,  in  favor  of  himself,  on  N.  Pearce 
of  Baltimore,  payable  at  sight  and  indorsed  by 
Heckscher  to  the  plaintiff  ;  which  bill  of  ex- 
change was  deposited  with  the  defendants  for 
collection,  and  the  amount  thereof  was  claimed 
from  them  on  the  ground  of  neglect  in  trans- 
mitting the  bill  to  Baltimore,  by  reason  where- 
of it  was  alleged  that  the  bill  had  not  been  paid. 
The  bill  was  left  at  the  Bank  on  Saturday,  May 
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30,  1829,  and  was  not  forwarded  until  Mon- 
day, June  1.  Had  the  bill  been  forwarded  on 
Saturday,  and  reached  Baltimore  in  due  course 
of  mail,  it  would  have  been  paid; but  not  being 
forwarded  until  Monday,  when  it  reached  Bal- 
timore the  drawee  had  failed.  The  defense  re- 
lied upon  at  the  trial  was  that  the  course  of 
business  of  the  Phoenix  Bank  in  relation  to 
bills  and  notes,  payable  out  of  the  City  of  K 
Y.,  left  at  the  Bank  for  collection,  was,  to  for- 
ward them  per  mail  on  the  same  day  they  were 
left,  to  the  places  on  which  the  bills  were 
drawn,  or  at  which  the  notes  were  payable, 
provided  they  were  left  at  the  Bank  before  the 
hour  of  12  o'clock  at  noon,  and  that  the  bill  in 
this  case  was  not  left  until  after  that  hour. 

On  the  trial  of  the  cause.  Heckscher,  the 
drawer  of  the  bill,  testified  that  he  left  the  bill 
at  the  Bank  on  Saturday,  May  30, 1829,  a  short 
time  before  12  o'clock,  and,  as  he  thought, 
about  half  past  11  o'clock,  and  that  he  was  at 
the  Bank  but  once  on  that  day.  He  detailed  a 
variety  of  circumstances  which  induced  him 
to  speak  with  certainty  as  to  the  particulars  of 
the  transaction.  On  the  part  of  the  defendants, 
287*]  *Mr.  Delafield,  the  cashier,  testified 
that  about  11  o'clock  in  the  morning  of  May 
30,  Heckscher  called  on  him  in  the  Bank,  and 
asked  him  whether  he  could  transmit  a  bill  on 
Baltimore  on  that  day  ;  that  he  told  him  that 
if  the  bill  was  sent  to  the  Bank  before  12  o'clock 
of  that  day,  it  would  be  attended  to.  Heck- 
scher did  not  deliver  the  bill  to  him,  nor  did 
he  see  it  until  Monday  after  ;  he  further  testi- 
fied that  he  saw  Heckscher  only  once  at  the 
Bank  on  Saturday.  T.  Davis,  a  teller  in  the 
Bank  May  30,  testified  that  it  was  his  duty  to 
receive  all  foreign  bills  and  notes  left  with  the 
Bank  for  collection  ;  that  he  received  the  bill 
in  question  on  that  day  ;  that  it  was  handed  to 
him  between  12  and  1  o'clock,  nearer  1  than 
12  ;  that  if  the  bill  had  been  left  with  him  be- 
fore 12  o'clock,  it  would  have  gone  on  by  that 
day's  mail.  He  was  confident  as  to  the  deliv- 
ery of  the  bill  to  him,  the  matter  having  been 
much  talked  of  at  the  Bank,  and  it  having 
made  a  strong  impression  upon  him.  T.  Hook, 
a  clerk  in  the  Bank,  having  charge  of  the  ac- 
counts of  foreign  credits,  testified  that  on  Tues- 
day, June  2,  Heckscher  called  at  the  Bank  and 
inquired  whether  the  amount  of  the  bill  in 
question  was  passed  to  his  credit ;  he  told  him 
that  his  inquiry  was  too  soon,  that  they  would 
not  know  the  fate  of  the  bill  until  Thursday, 
it  not  having  been  sent  on  until  Monday.  Heck- 
scher said  he  had  expected  the  bill  would  have 
been  forwarded  on  Saturday,  but  found  no 
fault,  and  expressed  no  censure  that  the  bill 
had  not  been  forwarded  on  Saturday,  but  ap- 
peared very  anxious  to  ascertain  its  fate.  Un- 
der a  charge  from  the  presiding  judge,  that  if 
they  believed  that  the  bill  in  question  had  been 
left  with  the  defendants  before  12  o'clock  they 
ought  to  find  for  the  plaintiff,  otherwise  for 
the  defendants,  the  jury  found  for  the  plaintiff. 

A  motion  was  then  made  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence. 
The  defendants  produced  an  affidavit  of  one 
Edward  Russell,  in  which  he  deposed  that 
.May  30,  1829,  he  was  a  clerk  in  the  Phoenix 
Bank,  and  kept  the  book  in  which  all  foreign 
bills  and  note*  left  in  the  Bank  for  collection, 
were  registered;  that  the  course  of  business  of 
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the  Bank  in  relation  to  the  receipt  and  trans- 
mission of  *such  bills  andnoteswas  as  [*288 
follows:  the  bills  and  notes  were  handed  by 
the  dealers  with  the  Bank  in  the  first  instance 
to  the  third  teller,  were  entered  by  him  in  the 
dealers'  book  and  placed  in  a  pigeon-hole  ap- 
propriated to  the  reception  of  such  bills  and 
notes;  that  they  were  then  taken  by  him,  the 
deponent,  entered  in  the  register  kept  by  him, 
and  handed  to  the  cashier  to  be  transmitted  to 
the  places  on  which  the  bills  were  respectively 
drawn,  or  at  which  the  notes  were  payable; 
who  accordingly  transmitted  them  on  the  same 
day,  if  they  were  handed  into  the  Bank  at  or 
before  12  o'clock.  He  further  deposed  that 
his  position  in  the  Bank  was  at  a  desk  imme- 
diately next  to  the  desk  of  the  third  teller; 
that  May  30,  T.  Davis  was  third  teller,  and 
that  he  and  Davis  on  that  day  occupied  their 
respective  desks;  that  on  that  day  he  saw 
Heckscher  hand  Davis  a  bill  of  exchange;  that 
this  was  at  about  1  o'clock  in  the  day  as  he  be- 
lieved, and,  as  he  thought  rather  past  1  o'clock; 
that  Davis  placed  the  bill  in  the  pigeon-hole, 
from  which  it  was  taken  by  him,  the  depo- 
nent; but  that  this  being  subsequent  to  12 
o'clock  he  did  not  enter  it  in  the  register  until 
the  Monday  following,  when  he  did  enter  it 
and  hand  it  to  the  cashier;  that  he  left  the 
Bank  in  Nov.,  1829,  and  went  to  New  Bed- 
ford, where  he  has  since  resided;  and  that  Mr. 
Delafield.  the  cashier  of  the  Bank,  knew  where 
he  resided.  The  defendants  also  produced  the 
affidavits  of  the  president  and  cashier  and  of 
the  attorney  and  counsel  of  the  Bank,  that  un- 
til after  the  trial  of  the  cause  they  did  not 
know  that  the  deponent,  Russell,  knew  at 
what  time  on  Saturday  May  30,  1829,  the  bill 
in  question  was  left  at  the  Bank,  nor  that  he 
knew  that  it  was  handed  to  Davis,  nor  that  he 
knew  any  fact  or  circumstance  which  was  any 
way  important  to  the  defendants  in  their  de- 
fense, and  that  they  verily  believed  that  all  the 
other  officers  and  directors  of  the  Bank  were 
equally  uninformed  until  after  the  trial  of  the 
cause  as  to  the  evidence  which  could  be'  given 
by  Russell  in  those  particulars. 

The  affidavits  read  in  opposition  to  the  mo- 
tion for  a  new  trial  were  those  of  the  couusel 
of  Oelricks,  and  of  Edward  Russell,  the  per- 
son whose  testimony  was  sought,  whose  affi- 
davit had  been  taken  under  a  judge's  order  on 
the  application  of  the  relator.  *Russell  [*289' 
in  this  affidavit  stated  the  facts  substantially  as 
he  had  done  in  the  affidavit  made  by  him  on 
the  request  of  the  other  party,  but  added  that 
he  did  not  see  Heckscher  at  the  Bank  more 
than  once  on  Saturday;  that  he  heard  him  con- 
verse with  the  third  teller,  and  that  he  did  not 
look  at  the  clock  at  that  time  to  ascertain  the 
hour;  and  that  a  few  days  after  the  transac- 
tion, Mr.  Delafleld  (the  cashier  of  the  Bank) 
requested  him  to  impress  all  the  facts  upon  his 
recollection,  and  that  Mr.  Delafield  knew  that 
witness  was  acquainted  with  all  the  transac- 
tions and,  therefore,  desired  him  to  impress 
the  facts  as  above  stated. 

The  return  concluded  by  stating  that  the 
rule  ordering  a  new  trial  was  granted  upon 
good  and  sufficient  cause  according  to  the 
judgment  of  the  court,  and  in  the  exercise  of 
the  discretion  vested  in  it,  and  that,  therefore, 
they  had  not  vacated  it.  To  this  return  the 
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relator  demurred.     The  demurrer  was  argued 

by 

Mr.  B.  If.  Butler,  for  the  relator. 
Mr.  H.  Bleecker,  contra. 

By  the  Court,  Savage,  C'h.  J.  An  alterna- 
tive mandamus  having  been  heretofore  grant- 
ed in  this  cause,  o  Wend.,  114,  the  defendants 
have  made  a  return.  To  that  return  there  is  a 
demurrer  and  joinder.  The  facts  are  not  va- 
ried from  what  they  were  when  the  alternative 
was  granted.  The  points  presented  are  the 
same  formerly  discussed.  In  the  opinion  de- 
livered by  Mr.  ,7.  Sutherland,  the  whole  case  is 
fully  examined,  and  the  cases  which  are  appli- 
cable, elaborately  reviewed.  Several  principles 
are  there  sustained,  both  by  argument  and  au- 
thority, and  I  shall  accordingly  consider  as 
settled:  1.  That  a  writ  of  mandamus  lies 
where  a  party  has  a  legal  right,  and  no  other 
appropriate  remedy.  2.  That  it  does  not  lie 
to  an  inferior  tribunal,  in  cases  where  such 
tribunal  has  the  right  of  exercising  its  discre- 
tion. 3.  That  the  discretion  which  this  court 
cannot  control,  is  one  governed  by  no  fixed 
legal  principles.  4.  That  in  all  cases  where  an 
20O*]  inferior  *court  is  bound  to  proceed  ac- 
cording to  established  legal  principles,  and  it 
is  alleged  that  an  error  has  been  committed, 
this  court  has  power  to  issue  a  mandamus,  and 
if  error  has  intervened,  the  same  obligation 
exists  to  issue  the  writ,  as  to  affirm  or  reverse 
a  judgment  upon  a  return  to  a  writ  of  error. 

In  the  decision  which  we  are  to  make,  we 
are  to  be  governed  solely  by  legal  principles; 
we  have  no  discretion  to  exercise;  and  should 
we  be  mistaken  in  the  law  applicable  to  the 
•case,  our  decision  is  subject  to  review. 

New  trials  are  asked  for  on  various  grounds. 
The  most  common  are:  1.  An  error  of  the 
court  in  the  decision  of  some  question  of  law 
upon  the  trial.  2.  An  error  of  the  jury  in 
finding  a  verdict  against  evidence,  or  the 
weight  of  evidence.  3.  On  the  ground  of  new- 
ly discovered  evidence.  There  are  many  oth- 
ers, but  they  need  not  be  here  mentioned. 
When  the  trial  takes  place  in  a  Court  of  C.  P. 
-and  the  court  itself  commits  an  error,  that  is 
to  be  corrected  by  a  bill  of  exceptions  and 
writ  of  error,  not  by  mandamus.  Should  the 
jury  err,  and  return  a  verdict  against  evidence, 
that  error  must  be  corrected  in  the  same  court 
where  the  trial  is  had,  by  motion  for  a  new 
trial.  In  determining  whether  the  verdict  is 
against  evidence  or  not,  the  court  must  neces- 
sarily exercise  a  discretion;  there  is  no  princi- 
ple of  law,  strictly  speaking,  applicable.  The 
question  is,  whether  certain  evidence  proves 
certain  facts.  If  on  this  question  the  court 
draw  different  conclusions  from  those  drawn 
by  the  jury,  a  new  trial  should  be  granted;  and 
where  a  court  has  exercised  its  discretion  in 
such  a  case,  this  court  will  not  interfere. 
There  must  be  something  in  the  case  taking 
from  the  court  its  discretion,  to  authorize  the 
interference  of  this  court,  as  in  the  case  put  by 
Mr.  J.  Sutherland,  where  the  testimony  wa"s 
clear  and  explicit,  anduncontradicted,  and  yet 
a  verdict  against  it,  and  a  refusal  to  set  aside 
such  verdict.  In  such  case  there  would  be  no 
discretion;  every  verdict  must  be  supported 
by  evidence;  where  it  is  not,  the  law  gives  to 
the  party  injured  a  legal  right  to  have  it  set 
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aside  and  a  new  trial  ordered.  Should  any 
court  possessing  the  power  refuse  to  exercise 
it  in  such  a  case,  it  would  be  our  duty  to  cor- 
rect the  error  by  mandamus.  In  such  a  case, 
where  there  is  no  dispute  about  facts,  there  is 
no  *discretion  to  exercise.  "When  [*291 
anything  is  left  to  any  person  to  be  done  ac- 
cording to  his  discretion,  the  law  intends  it 
must  be  done  with  sound  discretion,  and  ac- 
cording to  law;  and  the  Court  of  B.  R.  hath  a 
power  to  redress  things  that  are  otherwise 
done,  notwithstanding  they  are  left  to  the  dis- 
cretion of  those  that  do  them."  1  Lill.  Abr., 
477;  Jac.  Law  Diet.,  tit.  Discretion.  In  anoth- 
er sense,  discretion  means  the  liberty  or  power 
of  acting  without  other  control  than* one's  own 
judgment.  Web.  Die.  Thus  criminal  courts 
punish  offenders  by  fine  and  imprisonment,  in 
their  discretion,  within  the  limits  fixed  by  stat- 
ute. For  instance:  no  person  can  be  sentenced 
to  imprisonment  in  a  State  Prison  for  a  less 
term  than  two  years.  There  are  offenses  spe- 
cified which  are  to  be  punished  by  imprison- 
ment in  a  State  Prison  not  exceeding  ten  years. 
In  such  cases  the  courts  in  which  convictions 
take  place  have  an  uncontrolled  discretion  to 
punish  by  imprisonment  for  any  term  not  less 
than  two,  and  not  more  than  ten  years;  and 
such  discretion  is  not  the  subject  of  review  in 
any  other  tribunal.  So  when  it  is  declared 
that  the  imprisonment  shall  be  for  a  term  not 
less  than  ten  years  (and  there  are  such),  there 
the  court  may,  in  its  discretion,  sentence  an 
offender  for  life,  or  any  number  of  years  more 
than  ten.  2  R.  8.,  700.  So,  too,  when  im- 
prisonment in  any  jail  is  authorized  and  no 
specific  fine  is  imposed,  the  court  has  a  discre- 
tion given  to  it  by  statute  to  impose  a  fine  not 
exceeding  $200  in  amount.  The  supervisors 
have  power  to  audit  accounts;  the  amount  is 
not  the  subject  of  review  in  any  way;  on  that 
point  the  supervisors  have  an  uncontrolled  dis- 
cretion. On  serving  a  capias  ad  respondendum 
in  a  bailable  action,  the  sheriff  is  bound  to 
take  bail,  but  he  has  a  discretion  as  to  the  per- 
son. So,  also,  a  justice  is  to  approve  of  a  sure- 
ty in  an  appeal  bond;  in  his  discretion  he  ap- 
proves of  A  but  not  of  B.  These  are  cases  of 
discretion  in  which  there  can  be  no  appeal. 
But  where  the  law  has  given  to  parties  rights, 
as  growing  out  of  a  certain  state  of  facts,  there 
discretion  ceases;  if  the  tribunal  charged  with 
administering  justice  commits  an  error  in  such 
a  case,  its  acts  must  be  subject  to  review. 

With  respect  to  granting  new  trials  on  the 
ground  of  newly  discovered  testimony,  there 
are  certain  principles  which  must  be  consid- 
ered *settled.  1.  The  testimony  must  [*2J)2 
have  been  discovered  since  the  former  trial.  2 
It  must  appear  that  the  new  testimony  could 
not  have  been  obtained  with  reasonable  dili- 
gence on  the  former  trial.  3.  It  must  be  ma- 
terial to  the  issue.  4.  It  must  go  to  the  mer- 
its of  the  case,  and  not  to  impeach  the  charac- 
ter of  a  former  witness.  5.  It  must  not  be  cu- 
mulative. 4  Johns.,  425  ;  5  Id.,  248.  It  cannot 
be  denied  in  this  case  that  the  testimony  offered 
was  material  to  sustain  the  point  of  defense  ; 
and  that  it  is  not  liable  to  the  objection  that  it 
goes  to  impeach  the  plaintiff's  witness.  Russell 
says  nothing  about  the  character  of  the  witness 
Heckscher,  but  contradicts  the  fact  sworn  to 
by  him.  The  grounds  on  which  the  motion 
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for  a  new  trial  was  resisted  are  :  1.  That  the 
defendant  knew  of  Russell's  testimony  before 
the  first  trial,  and  might  with  reasonable  dili- 
gence have  produced  him,  or  his  testimony, 
by  commission.  2.  That  the  testimony  itself 
is  merely  cumulative.  As  to  the  question 
whether  the  testimony  was,  in  fact,  newly  dis- 
covered, or  whether,  with  reasonable  diligence, 
it  might  not  have  been  produced  upon  the 
former  trial,  the  affidavits  of  the  agents  of  the 
Bank  disclaim  all  knowledge  that  Russell  was 
a  material  witness.  I  confess  I  think  this  part 
of  the  case  very  defective.  The  cashier  cer- 
tainly knew  that  Russell  was  the  person  whose 
duty  it  was  to  register  the  draft  and  deliver  it 
to  the  cashier.  He,  therefore,  was  the  person 
above  all  others  who  should  have  been  inquired 
of  as  to  the  reason  why  the  bill  was  not  regis- 
tered on  Saturday.  All  the  third  teller  had  to 
do  was  to  receive  the  bill  and  put  it  in  the 
proper  pigeon  hole  ;  it  is  not  probable,  there- 
fore, that  he  would  note  the  time — that  was 
not  important  as  to  his  duties ;  but  it  was  all 
important  as  to  the  duty  of  the  registering 
clerk,  and  yet,  though  the  registry  was  in  the 
handwriting  of  Russell,  he  was  not  inquired 
of.  But  this  is  not  all ;  Russell  swears  that 
the  cashier  knew  what  facts  were  within  his 
(Russell's)  knowledge,  and  had  cautioned  him 
to  impress  them  upon  his  recollection.  Mr. 
Delafield  and  Mr.  Russell  are  in  conflict  on  this 
point,  and  one  of  them  must  be  mistaken.  May 
they  not  be  equally  mistaken  as  to  the  hour 
when  the  bill  was  left  for  collection?  Mr. 
Hecksher  swears  that  he  was  in  the  Bank  but 
once  that  day.  In  this  he  is  not  contradicted; 
293*]  *he  swears  also  that  he  delivered  the 
bill  before  12  o'clock.  Mr.  Delafield  swears 
Mr.  H.  was  there  about  11,  and  the  entry  in 
his  bank  book  made  by  the  third  teller,  proves 
the  delivery  of  the  bill.  It  seems  to  me,there- 
fore.thatif  Russell's  testimony  were  produced, 
it  would,  with  the  third  teller,  only  balance 
that  of  Heckscher  and  the  cashier  as  to  the 
time  when  the  bill  was  delivered.  It  is  certain, 
however,  that  the  testimony  of  Russell  was  at 
one  time  before  the  trial  known  to  the  cashier; 
it  was  his  duty  to  have  remembered  it  himself, 
when  he  cautioned  Russell  not  to  forget  it.  If 
he  had  forgotten  it,  I  think  that  is  no  reason 
for  asking  for  a  new  trial.  To  open  the  cause 
upon  such  a  ground,  is  liable  to  the  objection 
that  it  would  enable  parties  to  prepare  testi- 
mony for  a  second  trial  when  they  had  seen 
the  strength  of  their  adversary's  case  and  the 
weakness  of  their  own,  and  thus  open  a  door 
to  perjury.  Ch.  J.  Parsons  says,  in  Bond  v. 
Cutler,  7  Mass.,  207,  a  want  of  recollection  of 
a  fact  which  by  due  attention  might  have  been 
remembered,  cannot  be  a  reasonable  ground 
for  granting  a  new  trial;  for  want  of  recollec- 
tion~may  always  be  pretended,  and  may  be  hard 
to  be  disproved. 

What  appears  to  my  mind  an  insurmounta- 
ble objection  to  the  granting  of  a  new  trial  in 
this  case,  is,  that  the  evidence  of  Russell  is 
merely  cumulative.  The  court  below  was  of 
opinion  that  the  testimony  of  Russell  was  not 
liable  to  that  objection,  In  the  opinion  of  the 
court,  which  has  been  shown  to  us  it  is  as- 
sumed, that  the  question  whether  evidence  is 
merely  cumulative,  depends  principally  upon 
the  materiality  of  the  facto  or  matters  which 
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that  evidence  is  to  disclose  as  respects  the  point 
in  issue.  The  learned  judge  who  wrote  the 
opinion  says:  "In  my  view  of  this  objection, 
therefore,  the  true  inquiry  in  this  case  is. 
whether  the  newly  discovered  evidence  estab- 
lishes facts  which  bear  directly  upon  the  issue 
and  were  not  in  proof  before,  and  which  are 
in  themselves  so  material  to  the  question  of  the 
delivery  and  the  receipt  of  the  bill  at  the  Bank, 
before  or  after  12  o'clock  of  the  day  on  which 
it  was  deposited,  as  to  afford  a  reasonable 
ground  of  belief  that  they  might  vary  the  re- 
sult, or  whether  this  further  evidence  merely 
superadds  circumstances  tending  to  confirm 
the  former  testimony,  or  goes  to  dis-  [*294 
credit  the  plaintiff's  witness  without  disclosing 
any  new  fact  materially  tending  of  itself  to  es- 
tablish the  defense?"  The  question  seems  to 
resolve  itself  into  the  inquiry,  what  is  cumu- 
lative testimony?  The  definition  of  the  word 
"cumulative,"  is  "that  augments  by  addition, 
that  is  added  to  something  else  ;  in  law,  that 
augments  as  evidence,  facts  or  arguments  of 
the  same  kind."  Webster's  Dict'y.  It  is  de- 
rived from,  the  latin  cumulo,  to  heap  up,  or 
cumulus,  a  heap.  According  to  my  under- 
standing of  cumulative  evidence,  it  means  ad- 
ditional evidence,  to  support  the  same  point, 
and  which  is  of  the  same  character  with  evi- 
dence already  produced.  For  instance:  the  de- 
fendants in  the  court  below  proved  by  the  third 
teller,  that  the  bill  in  question  was  not  deliv- 
ered until  after  12  o'clock  ;  all  subsequent  wit- 
nesses who  prove  the  same  fact,  are  cumula- 
tive ;  their  testimony  is  added  to,  or  heaped 
up  upon  that  of  the  first  witness.  A  review  of 
some  of  the  cases  will  show  how  this  subject 
has  been  considered.  In  Price  v.  Brown,  1  Str. , 
691,  the  defendant  proved  a  payment,  having 
pleaded  it.  The  plaintiff  moved  for  a  new  trial, 
upon  affidavits,  showing  the  falsity  of  the  de- 
fense ;  but  the  court  refused  it,  saying  it  would 
be  of  dangerous  consequence  to  suffer  people 
to  be  setting  up  new  evidence,  after  they  knew 
what  was  sworn  before.  Here  the  court  would 
not  give  the  party  a  second  chance  to  litigate 
the  question  of  payment,  because  he  ought  to 
have  done  it  on  the  first  trial.  The  same  ground 
of  negligence  was  assumed  in  Gist  v.  Mason,  1 
T.  R.,  85  ;  and  Cooke  v.  Berry,  1  Wils.,  98  ; 
Vernon  v.  Hawkey,  2  T.  R.,  113,  120.  In  the 
case  of  Steinbach  v.  Col.  Ins.  Co.,  2  Cai.,  129, 
the  action  was  on  a  policy  of  insurance,  on  the 
ship  Catharine,  at  and  from  Barcelona  to  Bal- 
timore ;  one  question  on  the  trial,  and  to  which 
testimony  was  adduced,  was  whether  the  voy- 
age actually  intended  was  not  to  Havana  or 
some  place  in  the  West  Indies.  After  a  ver- 
dict for  the  plaintiff,  the  defendants  moved  for 
a  new  trial,  and  one  ground  was  that  of  newly 
discovered  testimony — that  there  were  two 
witnesses  who  would  testify  as  to  the  destina- 
tion of  the  Catharine.  Mr.  J.  Livingston  says: 
"This  was  the  fact  principally  controverted'on 
the  former  trial,  and  we  are  now  applied  to  for 
another,  merely  because  *all  the  wit-  [*295 
nesses  who  knew  something  of  the  matter  have 
not  been  examined.  Every  one  must  perceive 
the  inconvenience  and  delay  which  will  arise 
from  granting  new  trials  upon  the  discovery  of 
new  testimony  or  other  witnesses  to  the  same 
fact."  The  judge  proceeds  to  state  that  if  a  new 
trial  should  be  granted  for  this  cause,  two, 
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three,  four  or  a  dozen  trials  might  be  asked  for 
on  the  same  ground.  He  also  adds  that  there 
may  be  cases  of  great  doubt  as  to  the  first 
trial,  where  the  cause  should  be  opened  to  dis- 
cuss the  same  fact,  and  also  that  the  witnesses 
named,  if  introduced,  might  not  alter  the  re- 
surely  is  authority  ;  the  point  decided  was 
suit.  All  that  the  judge  says  hypothetically 
that  the  court  would  not  grant  a  new  trial  where 
the  newly  discovered  testimony  went  to  the 
same  fact  which  was  principally  litigated  on 
the  former  trial.  The  case  of  Smith  v.  Brush, 
8  Johns. ,  84,  was  decided  upon  the  same  prin- 
ciple. There  the  defense  was  usury,  and  one 
witness  was  produced  who  proved  it ;  there 
were  suspicious  circumstances  about  his  testi- 
mony, and  the  jury  disbelieved  it.  The  de- 
fendant moved  for  a  new  trial,  on  the  ground, 
among  others,  of  newly  discovered  testimony, 
which"  went,  as  stated  by  the  court,  merely  to 
corroborate  the  former  testimony,  and  did  not 
relate  to  any  new  fact.  The  court  here  again 
declare  that  it  is  against  the  general  rule  of  the 
court  to  grant  a  new  trial  for  the  discovery  of 
cumulative  facts  and  circumstances  relating  to 
the  same  matter  which  was  principally  contro- 
verted upon  the  former  trial  ;  they  say  that  it 
is  the  duties  of  parties  to  come  prepared  upon 
the  principal  point.  The  object  of  this  testi- 
mony was  to  show  that  usury  was,  in  fact,  tak- 
en, though  the  jury  had  found  that  there  was 
none  ;  the  court  would  not  listen  to  it.  In  the 
case  before  us,  the  object  is  to  prove  that  the 
bill  was  deposited  after  12  o'clock,  which  was 
not  only  the  principal,  but  the  only  point  in 
issue  on  the  former  trial.  The  case  of  Pike  v. 
Emm,  15  Johns.,  210, was  decided  on  the  same 
ground.  The  question  upon  the  trial  was 
whether  a  suit  of  clothes  had  been  left  at  the 
stage  office  in  Utica,  in  season  to  be  sent  to 
Sackett's  Harbor  by  the  stage.  The  verdict 
was  against  the  defendant.  The  newly  dis- 
covered testimony,  the  court  say,  is  material 
to  make  out  the  delivery  of  the  clothes  by  the 
296*]  time  agreed  on,  *and  the  only  objec- 
tion was  that  the  testimony  was  cumulative. 
They  add  that  the  newly  discovered  evidence 
did  not  relate  to  any  new  fact.  How  coukl  it? 
There  was  but  one  fact  in  dispute — the  season- 
able delivery  of  the  clothes  ;  that  was  the  only 
fact  in  the  case  on  the  part  of  the  defendant. 
So  here,  there  was  but  one  fact  in  dispute — the 
seasonable  delivery  of  the  bill.  The  evidence 
in  Pike  v.  Evans  was  material,  and  so  it  would 
be  here  if  the  cause  was  again  to  be  tried  ;  but 
in  that  case  it  went  to  prove  what  had  been  the 
point  of  dispute  on  the  former  trial.  So  it  does 
here.  In  that  case  it  was  rejected  as  cumula- 
tive. Why  is  it  not  cumulative  in  this  case?  In 
the  language  of  the  court  in  former  cases,  the 
testimony  of  Russell  does  not  relate  to  any 
new  fact  ;  if  it  did,  it  would  not  be  pertinent. 
The  only  fact  in  dispute  was  the  time  when 
the  bill  was  deposited.  Suppose  a  dozen  wit- 
nesses offer  to  swear  that  they  were  present, 
and  the  hour  was  one,  is  not  that  cumulative? 
The  third  teller  so  swore  on  the  trial,  and  Rus- 
sell proposes  to  swear  the  same  thing.  Is  not 
that  cumulative?  The  case  of  Sargent  v.  Den- 
niston,  5  Cow.,  114,  122,  will  serve  to  illustrate 
my  ideas  on  the  subject  of  cumulative  testi- 
mony. A  new  trial  was  granted  in  that  case, 
on  the  ground,  in  part,  of  newly  discovered 
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testimony.  The  objection  to  this  testimony 
was  not  that  it  was  cumulative,  but  that  the 
defendant  was  guilty  of  laches  in  not  produc- 
ing it  upon  the  trial.  It  was  answered  that 
there  was  no  laches,  because  the  defendant 
could  not  anticipate  that  the  witness  would 
fix  on  a  particular  day,  June  13,  as  the  day  on. 
which  the  act  was 'committed.  But  suppose 
the  defendant  had,  in  fact,  produced  a  witness 
on  the  trial  who  proved  an  alibi,  but  who  was 
disbelieved  by  the  jury,  and  he  had  subsequent- 
ly moved  for  a  new  trial  on  the  ground  that  he 
had  subsequently  discovered  several  witnesses 
to  prove  the  alibi,  that  would  have  been  cumula- 
tive testimony,  and  a  new  trial  would  not  have 
been  granted  on  that  ground.  So  in  this  case,  had 
the  defendants  discovered  witnesses  who  could 
have  proved  that  Heckscher  was  engaged  in 
other  business  on  the  day  when  the  bill  was 
deposited,  at  another  place,  until  after  12 
o'clock,  I  think  they  would  bring  themselves 
within  the  principle  of  the  case  of  Sargent  v. 
Denniaton,  and  the  testimony  would  not  be 
*strictly  cumulative.  That  would  be  a  [*297 
new  fact,  distinct  from  the  bare  question  as  to 
the  time  when  the  bill  was  deposited.  But 
what  are  the  facts  to  be  proved  by  Russell? 
They  are,  that  he  was  in  the  Bank  when  the 
bill  was  handed  to  the  third  teller,  and  that 
some  conversation  passed  between  Hecksher 
and  the  teller  (in  this  he  supports  Hecksher  and 
contradicts  the  teller,  who  says  that  no  conver- 
sation passed  ;  that  his  desk  was  adjoining  that 
of  the  teller  ;  that  he  and  the  teller  were  in 
their  places  ;  that  the  teller  put  the  bill  in  the 
pigeon-hole,  and  he,  Russell,  took  it  out ;  and 
that  letters  for  the  postoffice  were  sealed  and 
ready  to  be  sent.  These  are  all  the  facts  that 
Russell  can  swear  to  ;  and  let  me  ask,  what  do 
they  prove  as  to  the  time  of  day?  It  seems  to 
me  they  prove  nothing  ;  they  are  circumstances 
which  seem  to  give  weight  to  the  testimony 
which  Russell  may  give  as  to  the  time.  He 
swears  this  took  place  after  1  o'clock,  and  yet 
he  did  not  look  at  the  clock  to  ascertain  the 
time.  These  facts  of  themselves  prove  nothing, 
yet,  taken  with  the  order  of  business  in  the 
Bank,  they  are  circumstances  entitled  to 
weight.  But  they  are  not  such  facts  as  are  un- 
derstood by  new  facts  to  sustain  an  action  or 
a  defense  ;  they  are  strictly  cumulative  ;  they 
transpired  in  the  Bank  where  the  bill  was  de- 
posited ;  and  the  question  of  time  is  still  to  be 
determined  by  the  positive  testimony  of  those 
who  testify  in  relation  to  that  point. 

This  case  must  be  decided  by  what  is  the 
law  of  our  own  courts  upon  the  subject,  though 
it  is  believed  the  practice  of  other  courts  is 
much  the  same.  The  Supreme  Court  of  Mass., 
in  CJiatfield  v.  Lathrop,  6  Pick.,  417,  418,  say 
cumulative  evidence  is  such  as  tends  to  sup- 
port the  same  fact  which  was  before  attempted 
to  be  proved.  In  that  case,  the  court  granted 
a  new  trial  for  the  purpose  of  impeaching  the 
principal  witness  of  the  defendant,  but  inti- 
mate that  such  motion  would  not  be  granted 
to  receive  cumulative  evidence.  Upon  the 
whole  case,  therefore,  I  am  satisfied  that  the 
discretion  to  be  exercised  by  an  inferior  court, 
in  granting  new  trials  for  newly  discovered 
testimony,  is  not  an  arbitrary,  but  a  legal  dis- 
cretion, and  is,  therefore,  subject  to  review  by 
this  court;  that  the  defendants  in  the  court  be- 
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298*]  low  had  been  guilty  of  *laclies,  in  not 
procuring  the  testimony  of  Russell  upon  the 
trial ;  and  further,  that  his  testimony  is  merely 
cumulative;  and  that  for  these  reasons  a  per- 
emptory mandamus  should  be  granted. 

Mandamus—  When  willlie  against  officer  or  inferior 
'court.  Disapproved— 18  Wend.,  104. 

Said  to  be  overruled— 21  Wend.,  25. 

Cited  in— 18  Wend.,  609;  45  N.  Y.,  200;  4  T.  &  C.,  372; 
52  How,  Pr.,  347;  Edm.,  551:  4  Wall.,  447. 

Newly  discovered  evidence  —  When  case  will  be 
opened  to  Jet  in.  Distinguished— 2  Hilt.,  288. 

Cited  in— 38  N.  Y.,  44;  7  Barb.,  276:  13  Barb.,  100;  30 
Barb.,  662 ;  52  How.  Pr..  330 :  8  Abb.  Pr.,  313 ;  8  Abb. 
N.  S.,  210;  1  Sweeny,  574;  2  Hilt.,  297;  33  N.  J.  L.,  155; 
8  Minn.,  152. 

Cumulative  evidence— What  is.  Cited  in— 1  Lans., 
72 : 42  Barb.,  29 ;  43  Barb.,  212;  4  How.Pr.,  266;  23  How. 
Pr.,  72  ;  2  Abb.  N.  8.,  Ill;  8  Abb.  N.  S.,  210;  1  Sandf ., 
198;  5  Rob.,  610;  1  Sweeny,  574;  2  Hilt.,  288;  33  N.  J.  L., 
155:  8  Minn.,  153. 

Also  cited  in— 38  How.  Pr.,  451 ;  7  Abb.  N.  S.,  383 ; 
1  Daly,  6;  3  Wood  &  M.,  356,  358. 


THE  PEOPLE  v.  SHERMAN. 

Embezzlement  by  Stage  Driver — Statute. 

A  stage  driver.intrusted  by  his  employers  to  carry 
money  from  one  place  to  another,  is  a  servant,  who 
has  obtained  possession  of  property  by  virtue  of  his 
employment,  within  the  meaning  of  the  Act  making- 
embezzlement  of  property  punishable  as  for  felo- 
nious stealing. 

Citations— 2  R.  S.,  678,  sec.  59. 

"DMBEZZLEMENT  of  goods  by  servant.  The 
-CJ  defendant  was  indicted  at  the  Ontario 
General  Sessions  for  embezzling  a  packet  of 
bank-bills,  intrusted  to  him  as  a  stage  driver 
by  his  employers,  to  be  carried  from  the  Vil- 
lage of  Lyons  to  the  Village  of  Geneva,  and  to 
be  deposited  in  the  bank  at  the  latter  place. 
The  employment  of  the  defendant  as  a  stage 
driver,  the  delivery  of  the  bills  to  him  and  his 
absconding  with  the  money,  were  proved.  It 
was  also  proved  that  the  stage  owners  carried 
packets  of  bank-bills  for  reward,  and  that  the 
defendant  had  on  a  previous  occasion  carried 
a  packet  which  he  safely  deposited.  His  counsel 
objected  that  he  could  not  be  considered  the 
clerk  or  servant  of  his  employers,  and  that  the 
bills  did  not  come  into  his  possession  or  under 
his  care  by  virtue  of  his  employment  or  office, 
within  the  meaning  of  the  statute.  The  court 
overruled  the  objection,  and  an  exception  be- 
ing tendered  to  the  decision  of  the  court,  and 
a  certificate  staying  judgment  obtained,  the 
district  attorney  sued  out  a  certiorari  removing 
the  proceedings  into  this  court. 

Mr.  J.  C.  Spencer,  for  the  defendant.  The 
defendant  did  not  receive  the  money  by  virtue 
of  his  employment;  he  was  employed  as  a  stage 
driver,  and  not  as  the  carrier  of  money,  and 
received  no  additional  compensation  in  the  lat- 
ter character.  He  was  not  the  servant  of  the 
stage  owners  to  carry  money,  for  ii  so,  they 
would  be  liable  for  money  sent  by  him  without 
their  knowledge.  The  policy  of  the  law  was 
299*]  to  protect  bankers  *and  merchants 
against  frauds  by  their  clerks,  agents  or  others, 
intrusted  with  valuables  in  the  ordinary  course 
of  their  business.  If  the  stage  driver  is  held 
liable,  then  a  porter  or  a  menial  servant  is 
equally  within  the  meaning  of  the  Act.  The 
language  of  our  Statute,  2  R.  8.,  678,  sec.  59, 
is  different  from  the  English  Act  on  this  sub- 
ject. 2  East  C.  L.,  500. 
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Mr.  W.  H.  Seward,  for  the  people.  The 
defendant  came  to  the  possession  of  the  money 
by  virtue  of  his  employment;  it  was  in  conse- 
quence of  his  employment  as  a  stage  driver  that 
he  was  intrusted  with  it.  The  carrying  of 
money  was  part  of  the  business  of  the  stage 
owners,  and  the  defendant  had  on  a  previous 
occasion  carried  money  for  them.  The  differ- 
ence in  the  phraseology  of  our  Act  from  the 
English,  arises  from  our  Statute  having  em- 
bodied the  decisions  under  the  English  Act, 
which  held  that  it  must  be  shown  that  the  party 
charged  had  come  to  the  possession  of  the  prop- 
erty by  virtue  of  his  employment.  Any  one  is 
a  servant,  within  the  meaning  of  the  Act,  who 
is  intrusted  with  money  in  consequence  of  his 
employment;  thus  a  traveler,  one  who  collects 
money  for  mercantile  houses,  is  held  to  be  em- 
braced by  it.  Arch.  Or.  PI.,  119,  121,  170;  3 
Stark.,  70.  On  the  other  hand,  a  menial,  or  one 
held  in  subordination,  is  not  liable  under  this 
Act. 

By  the  Court,  Sutherland,  /.  The  defend- 
ant was  properly  convicted  under  the  count  for 
embezzlement.  The  provision  of  the  Revised 
Statutes,  under  which  the  count  was  framed, 
is  sufficiently  comprehensive  to  embrace  this 
case.  2  R.  S.,  678,  sec.  59.  The  defendant  was 
the  servant  of  Sprague  &  Demmon,  and  the 
money  which  he  embezzled  came  into  his  pos- 
session, or  under  his  care,  by  virtue  of  his  em- 
ployment as  such  servant,  within  the  meaning 
of  the  Act.  He  drove  the  stage  of  Sprague  & 
Demmon  from  Lyons  to  Geneva,  and  Sprague 
&  Demmon  contracted  with  the  collector  of 
canal  tolls  at  Lyons  to  send  the  tolls  collected 
by  him  weekly  to  Geneva,  and  deposit  them 
in  the  bank  at  that  place,  to  the  credit  of  the 
treasurer,  for  which  they  were  to  be  paid  50 
cents  per  package.  A  package  had  once  before 
this  been  sent  by  the  defendant, and  it  is  to  be 
inferred,  though  the  fact  is  *not  ex-  [*3OO 
pressly  stated,  that  other  drivers  of  Sprague 
&  Demmon  had  been  in  the  habit  of  taking 
them. 

The  care  and  custody  of  packages  of  every 
description  are  a  part  of  the  ordinary  duty  of 
servants  of  this  description,  although  it  is  not 
their  principal  business;  and  it  appears  to  me 
that  it  would  defeat  one  very  important  object 
of  the  Act  to  restrict  its  application  to  clerks 
or  servants,  whose  principal  or  ordinary  em- 
ployment was  the  receiving  and  taking  care  of 
the  money,  goods,  etc.,  of  their  employers. 
Neither  the  language  nor  spirit  of  the  Act  re- 
quire this  restricted  construction. 

Motion  for  new  trial  denied. 

Cited  in-15  Wend.,  583;  6  How.  Pr.,  62. 


ALLEN  v.  MARTIN,  ET  AL. 

Arrest —  When  Officer  may  Break  Open  Outer 
Door  of  House— Action  of  Trespass  against 
Officer — Evidence — Practice. 

Where  a  party  arrested  by  an  offlcer.breaks  away 
and  shuts  himself  up  in  his  house,  the  officer  is  jus- 
tifiable, in  the  attempt  to  retake  him,  to  break  open 
the  outer  door  of  the  house  of  such  party,  without 
making  known  his  business,  demanding  admission 
and  receiving  a  refusal,  where  the  pursuit  is  fresh 
and  the  party,  consequently,  aware  of  the  object  of 
the  officer. 

WEND.  10 
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In  an  action  of  trespass  against  an  officer  who  Jus- 
tifies under  a  justice's  execution,  evidence  that  the 
.same  officer  fraudulently  served  the  original  proc- 
ess Is  not  admissible;  the  remedy  of  the  party  must 
be  direct,  either  by  action  for  a  false  return,  or  by 
writ  of  error;  he  cannot  collaterally  impeach  the 
proceedings. 

Citations— 3  Wend.,  48:  1  Cow.,  75 ;  11  Johns.,  1 ;  1 
Salk.,  78;  Bull.  JV.  P.,  62;  Fost.  Cr.  L.,  sec.  22. 

rp  HIS  was  an  action  of  trespass  quare  clausum 
L  fregit,  and  for  an  assault,  battery  and  false 
imprisonment,  tried  at  the  Warren  Circuit  in 
Dec.,  1830,  before  the  Hon.  Esek  Cowen,  one 
•of  the  Circuit  Judges. 

The  plaintiff  proved  that  the  defendants, 
with  great  violence,  burst  open  his  door  in  the 
night  time, that  he  kept  them  at  bay  until  morn- 
ing, when  they  entered  and  took  and  carried 
him  away.  In  defense  it  was  proved  that  Mar- 
tin, one  of  the  defendants,  as  a  constable,  ar- 
rested the  plaintiff  on  a  justice's  execution,  and 
that  the  other  defendants  acted  in  bis  aid;  that 
the  plaintiff  broke  away  from  him,  entered  his 
house,  pushed  back  the  constable  and  closed 
the  door.  A  witness  for  the  plaintiff  testified 
that  previous  to  the  bursting  open  of  the  door, 
Martin  had  entered  the  house  of  the  plaintiff 
in  the  evening,  clenched  hold  of  him,  saying: 
3O1*]  "I  have  got  you,  *you  damned  scoun- 
drel," and  dragged  him  out  of  the  house;  a  scuf- 
fle ensued,  both  fell  to  the  ground,  the  plaintiff 
broke  from  the  constable  and  entered  his  house, 
and  the  constable  went  off.  It  further  appeared 
that  the  constable  procured  assistance,  and  on 
the  same  night  returned  and  broke  open  the 
door.  When  the  constable  seized  upon  the 
plaintiff  and  dragged  him  out  of  the  house,  he 
said  nothing  as  to  his  having  an  execution 
against  the  plaintiff.  When  he  entered  the 
house,  previous  to  the  bursting  open  of  the  door, 
the  outside  door  was  closed,  but  not  latched; 
there  was  some  evidence,  though  slight,  from 
which  it  might,  perhaps,  be  inferred  that  the 
constable  had  arrested  the  plaintiff  in  the  morn- 
ing previous  to  the  arrest  in  the  evening,  and 
that  the  plaintiff  had  escaped  from  him.  The 
plaintiff  offered  to  prove  that  the  defendant 
Martin  served  the  summons,  the  first  process 
in  the  suit  in  which  the  execution  issued;  that 
he  misread  it,  and  informed  the  plaintiff  that 
it  was  returnable  on  the  llth,  when  in  fact  it 
was  returnable  Aug.  10;  and  that  in  conse- 
quence of  such  misinformation,  the  plaintiff 
did  not  attend  to  the  suit  until  Aug.  11,  when 
he  found  that  on  the  day  preceding,  judgment 
had  been  rendered  against  him  by  default;  that 
the  constable  knew  that  the  plaintiffs  in  that 
suit  had  no  legal  claim  or  demand  against  the 
plaintiff  in  this  suit,and  that  the  plaintiff  was  a 
minor;  which  evidence  was  objected  to  and  re- 
jected by  the  j udge,  who  charged  the  j  ury ,  that  if 
the  plaintiff's  door  was  even  latched  at  the  time 
of  the  entry  for  making  the  original  arrest,  the 
constable  was  not  justified  in  entering;  but  if 
the  door  was  unlatched  and  not  fastened,  or, 
as  seemed  probable  from  the  testimony, slightly 
ajar,  the  constable  had  a  right  to  enter  to  arrest 
the  plaintiff;  and  he  further  instructed  the  jury 
that  the  constable  having  been  forcibly  resisted 
and  expelled  from  the  house,  it  was  not  neces- 
sary for  him  to  make  a  formal  demand  of  leave 
to  re-enter  the  house;  that  the  conduct  of  the 
plaintiff  was  equivalent  to  a  refusal  to  grant 
leave,  and  that  the  demand  would  have  been 
WEND.  10.  N.  Y.  R.  11. 


idle;  but  if  the  jury  should  find  that  in  the  re- 
taking of  the  plaintiff,  unreasonable  and  greater 
force  had  been  used  than  was  necessary  to  ef- 
fectuate the  object,  viz. :  the  recaption  of  the 
*plaintiff,  the  defendants  were  liable  [*3O2 
to  damages.  The  jury  found  for  the  defend- 
ants, and  the  plaintiff  now  moves  for  a  new 
trial. 

Mr.  S.  Stevens,  for  the  plaintiff.  The  evi- 
dence offered  should  have  been  received ;  it 
would  have  shown  a  judgment  obtained  by 
fraud,  to  which  the  constable  was  accessary, 
and  if  so,  the  judgment  was  void,  and  the  exe- 
cution was  no  protection  to  him.  Rob.  Fraud. 
Conv.,  250,  ch.  5,  sec.  1;  3  Co.,  77.  There  was 
no  arrest  previous  to  the  bursting  in  of  the 
door :  what  took  place  when  the  constable 
seised  upon  the  plaintiff  and  dragged  him  out 
of  his  house  cannot  be  considered  an  arrest  in 
the  execution  of  legal  process,  even  had  it  been 
pretended  to  be  so,  which  it  was  not,  as  noth- 
ing was  said  by  the  constable  as  to  his  having 
process  against  the  plaintiff;  it  was  the  lawless 
conduct  of  a  ruffian,  who  ought  not  to  be  pro- 
tected in  the  abuse  of  a  citizen,  although  at  the 
time  he  happened  to  have  process  in  his  pock- 
et which  authorized  him  to  arrest  the  party. 
But  if  it  be  considered  an  arrest,  it  was  void, 
as  the  constable  had  no  right  to  enter  the  house 
to  make  it ;  the  door  was  closed,  whether  un- 
latched or  not  is  immaterial;  in  the  view  of  the 
law  it  was  shut,  and  unless  open,  an  officer  has 
no  right  to  enter,  without  first  obtaining  leave 
to  do  so.  Hob.,  62,  263.  Nor  was  the  constable 
authorized  to  burst  open  the  door  to  make  re- 
caption until  after  a  demand  for  admission  and 
refusal.  5  Co.,  92,  93  ;  3  Bos.  &  P.,  230  ;  14 
East,  162.  The  judge  at  the  circuit  mistook 
the  facts  in  proceeding  on  the  assumption  that 
i  the  constable  was  expelled  from  the  house  ; 
there  was  not  such  evidence. 

Mr.  W.  Hay,  Jr.,  for  defendants.  The  evi- 
dence offered  was  correctly  rejected  ;  allowing 
that  the  plaintiff  was  a  minor,  the  judgment 
was  not  void  ;  and  the  fraud  of  the  constable 
could  not  affect  the  judgment  or  execution.  If 
the  officer  had  been  guilty  of  malfeasance  in 
the  service  of  the  summons,  he  was  indictable, 
and  the  party,  besides,  was  entitled  to  his  per- 
sonal action.  In  support  of  these  positions  the 
counsel  cited  Putnam  v.  Man,  3  Wend.,  202, 
and  Beaty  v.  Perkins,  6  Id.,  382.  The  conduct 
of  the  officer  in  making  the  original  arrest  was 
not  very  courteous  ;  allowing  there  had  been 
no  previous  provocation,  still  it  was  a  [*3O3 
legal  arrest,  notwithstanding  that  the  door  was 
not  open  when  the  officer  went  to  the  house. 
A  party  cannot  claim  his  house  to  be  con- 
sidered a  castle,  unless  he  indicates  his  inten- 
tion of  having  it  so  considered,  by  presenting 
the  necessary  defenses  against  its  being  stormed. 
Having  arrested  the  plaintiff,  the  subsequent 
|  conduct  of  the  officer  was  justifiable;  the  con- 
!  duct  of  the  plaintiff  was  equivalent  to  a  re- 
fusal of  permission  to  the  officer  to  enter  the 
i  house  for  the  purpose  of  a  recaption,  and  su- 
I  perseded  the  necessity  of  a  formal  demand  of 
!  admission.  4  Wend.,  639  ;  3  Id.,  48  ;  1  Cow., 
|  75;  11  Johns.,  1. 

By  the  Court,  Nelson,  J.  The  case  of  Put- 
I  nam  v.  Man,  3  Wend  ,  202,  disposes  of  the  first 
i  question.  There  can  be  no  doubt  the  judgment 
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before  the  justice  cannot  be  impeached  in  this 
collateral  way,  and  that  so  far  as  its  validity  is 
concerned,  the  return  of  the  service  of  the  sum- 
mons is  conclusive,  except  on  a  direct  proceed- 
ing to  reverse  the  judgment  for  the  irregulari- 
ty. The  party  injured  has  an  ample  remedy, 
either  by  action  for  a  false  return,  or  by  writ 
of  error. 

The  testimony  was  sufficient  to  prove  a  pre- 
vious arrest  and  escape  before  the  defendants 
broke  into  the  plaintiff's  dwelling-house  for 
the  purpose  of  retaking  him  on  the  execution. 
The  language  of  the  officer  was  highly  discred- 
itable to  his  manners  and  morals,  but  his  acts 
were,  in  judgment  of  law,  a  legal  arrest,  and 
the  defendant  (now  plaintiff)  ought  to  have 
submitted.  Jenner  v.  Sparks,  1  Salk.,  78;  Bull., 
N.  P.  62.  Hornes  v.  Battyn,  Foster,  Cr.  L., 
320,  sec.  22.  In  the  pursuit  to  retake  the  de- 
fendant, the  officer  had  an  unquestionable  right 
to  break  open  the  outer  door  of  the  house,  after 
making  known  his  business,  demanding  admis- 
sion, and  a  refusal.  Foster,  Cr.  L.,  320,  sec. 
22;  1  Salk.,  78.  There  was  no  proof  of  demand 
and  refusal  in  this  case,  but  under  the  circum- 
stances, such  proof  was  not  necessary.  After 
the  officer  had  been  thrust  out  of  the  plaintiff's 
house,  and  the  door  shut  upon  him,  it  would 
have  been  a  senseless  ceremony  for  him  to  have 
turned  round,  made  known  his  business,  and 
demanded  admission.  The  plaintiff's  conduct 
superseded  the  use  and  object  of  these  steps. 
It  was  said,  upon  the  argument,  that  the  judge 
3O4*]  erred  *in  assuming  that  the  plaintiff 
forcibly  turned  the  officer  out  of  the  house,  as 
the  fact  was  otherwise.  I  think  the  testimony 
warranted  this  inference,  notwithstanding  the 
evidence  of  the  sister.  But  this  is  not  very 
material,  for,  whether  the  fact  was  so  or  not, 
that  the  plaintiff  was  fully  advised  of  the  pur- 
poses of  the  officer  when  he  returned  with  the 
posse,  cannot  be  doubted.  Indeed  the  case  dis- 
closes, that  in  the  course  of  the  day  preceding 
the  first  arrest,  a  difficulty  had  occurred  be- 
tween the  parties  in  reference  to  this  execution 
and  the  arrest  of  the  plaintiff  upon  it,  and 
which  no  doubt  gave  the  harsh  character,  in 
some  respects,  to  the  subsequent  proceedings. 
The  verdict  I  think  right,  both  in  law  and  fact. 

New  trial  denied. 

Cited  in-24  N.  Y.,  636 ;  15  Barb.,  49  ;  28  Barb.,  532 ; 
8  How.  Pr.,  355  :  62  How.  Pr.,  280 ;  10  Abb.  Pr.,  427  ;  1 
Hilt,  260 ;  1  Daly.  98  ;  48  Ind.,  408. 


THE  MOHAWK  BANK 

v. 
BRODERICK  &  POWELL. 

Presentation  of  Check  on  Bank — Diligence  Re- 
quired to  Charge  Indorser —  Greater  than  is  Re- 
quired in  Presenting  Inland  Bitts — Demand 


NOTE.— Checkf.  1.  Demand  of  -payment— Degree  of 
(MiQenre  ret/uired.  See  the  report  of  the  opinion  of 
the  Court  of  Errors,  affirming  the  opinion  of  this 
court,  in  the  ulxn-o  case  of  Mohawk  Dank  v.  Brok- 
er-irk, i:i  \\  ..ii.l.,  list,  nute. 

2.  Drawlna  without  funds.  Wtten  there  are  no 
fund*  irr  effect*  in  the  hand*  of  the  drawee  belonging 
to  the  drawer,  the  latter  has  no  right  to  expect  pay- 
iii'-nt,  and  demand  and  notice  an-  unnecessary,  as 
against  him— exception.  See  Hoofman  v.  Smith,  1 
Cai.,  157,  note. 
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against  Drawee,  Necessary — Exception — Effect 
of  Post-dating  Check  —  Reasonable  Time — 
Wlien  a  Question  of  Law. 

A  check  on  a  bank  for  the  payment  of  money,  to- 
charge  an  indorser,  must  be  presented  with  all  dis- 
patch and  diligence  consistent  with  the  transaction, 
of  other  commercial  concerns ;  and  it  was  accord- 
ingly held,  where  a  check  was  received  in  Schenec- 
tady  Jan.  14,  drawn  on  a  bank  in  Albany,  a  distance 
of  16  miles  from  the  former  place,  and  between* 
which  places  there  is  a  daily  mail,  and  not  present- 
ed until  Feb.  6,  that  laches  was  imputable  to  the 
holder,  and  that  the  indorser  was  discharged. 

It  seems,  had  the  check  in  this  case  been  sent  to 
Albany  Jan.  15.,  and  presented  on  the  next  day  and 
notice  given,  the  indorser  would  have  been  held 
liable. 

Although  it  is  said  that  checks  are  like  inland  bills- 
of  exchange,  and  are  to  be  governed  by  the  same 
principles,  greater  diligence  is  required  in  present- 
ing them  than  in  presenting  bills  of  exchange. 

A  demand  of  payment  of  a  check  from  the  draw- 
ee, must  be  shown  in  an  action  by  the  holder  against 
an  indorser,  although  the  drawer  has  no  funds  in 
the  hands  of  the  drawee,  nor  any  reasonable  expec- 
tation that  his  draft  would  be  paid ;  under  such  cir- 
cumstances, in  an  action  against  the  drawer,  a  de- 
mand would  not  be  necessary. 

A  check  post-dated  is  not  like  a  bill  of  exchange ,. 
payable  on  a  particular  day ;  the  only  effect  of  its 
being  post-dated  is,  that  it  is  payable  on  demand,  on 
or  after  the  day  on  which  it  purports  to  bear  date. 

Inland  bills  of  exchange  and  promissory  notes 
payable  on  demand,  must  be  demanded  within  a  rea- 
sonable time;  what  shall  be  deemed  reasonable  time, 
depends  on  the  circumstances  of  each  particular- 
case. 

Whether  a  presentment  is  made  within  a  reason- 
able time,  is  a  question  of  law,  where  these  is  no  dis- 
pute about  the  facts. 

Citations— 6  Cow.,  490:  6  Wend.,  445 ;  7  Cow.,  711:  20 
Johns.,  146 ;  Chit.  Bills,  345-353;  1  Holt,  313  ;  2  Camp., 
537 ;  2  Taunt.,  389 ;  1  Hall,  68. 

THIS  *was  an  action  of  assumpsit,  [*3O& 
tried  at  the  Albany  Circuit  in  Mar.,  1831, 
before  the  Hon.  James  Vanderpoel,  one  of  the 
Circuit  Judges. 

The  plaintiffs  declared  as  the  indorsees  of  a 
check  drawn  by  John  Le  Breton,  on  the  Me- 
chanics and  Farmers  Bank  in  Albany,  for  $86.- 
18,  bearing  date  Jan.  14,  1830,  payable  to  the 
order  of  the  defendants,  and  by  them  indorsed 
to  the  plaintiffs.  A  special  verdict  was  found, 
from  which  the  following  facts  appeared :  The 
check  was  drawn  previous  to  Jan.  14,  post- 
dated, and  delivered  to  the  defendants,  who 
transferred  it,  also  before  Jan.  14,  to  one  My- 
ers, and  indorsed  their  names  upon  it  in  blank; 
Jan.  14,  Myers  deposited  it  in  the  Mohawk 
Bank  at  Schenectady,  where  it  was  received 
and  entered  to  his  credit  as  cash.  Feb.  3,  the 
Mohawk  Bank  sent  the  check  to  the  Commer- 
cial Bank  in  Albany  in  exchange  as  cash,  which 
bank  caused  the  check  to  be  presented  for  pay- 
ment to  the  Mechanics  and  Farmers  Bank  Feb. 
6,  when  payment  was  refused,  the  check  pro- 
tested,and  notice  sent  to  the  defendants.  Neither 
Jan.  14,  1830,  nor  at  any  time  afterwards,  had 
Le  Breton,  the  drawer  of  the  check,  any  funds 
in  the  Mechanics  and  Farmers  Bank;  previous 
to  that  day  he  had  overdrawn  bis  account  $90, 
which  was  made  good  Feb.  4.  At  the  date  of 
the  check,  Le  Breton  was  a  merchant  in  Al- 
ban}',  doing  business,  and  continued  in  busi- 
ness until  Feb.  1,  when  he  stopped  payment ; 
during  all  the  month  of  January  he  was  insolv- 
ent, and  continued  so  until  his  death  ;  none 
of  his  debts  except  the  check  in  question  were 
due  until  he  slopped  payment.  The  average 
time  in  which  the  Mohawk  Bank  makes  its  ex- 

WEND.  10. 


1833 


MOHAWK  BANK  v.  BKODEKICK. 


805 


changes  with  the  Albany  banks  is  once  in  three 
weeks  ;  from  Jan.  14,  until  Feb.  3,  no  pack- 
ages were  sent  by  the  Mohawk  Bank  to  the  Al- 
bany banks,  nor  were  any  exchanges  made  be- 
tween those  dates  by  the  Mohawk  Bank  with 
the  Albany  banks.  When  the  Mohawk  Bank 
holds  notes  payable  at  Albany,  they  are  sent 
when  about  to  fall  due  to  the  Albany  banks 
for  collection,  although  the  usual  time  for  mak- 
ing exchanges  has  not  arrived  ;  but  between 
the  above  dates  no  notes  were  sent  to  Albany 
3O6*]  by  the  Mohawk  Bank.  A  *daily  mail 
passes  between  Schenectady  and  Albany,  and 
it  might  have  been  added  that  the  distance  be- 
tween the  two  places  is  about  16  miles. 
The  special  verdict  was  argued  by, 
Mr.  A.  C.  Paige,  for  the  plaintiffs. 
Mr.  M.  T.  Reynolds,  for  the  defendants. 

By  the  Court,  Savage.  Ch.  J.  Upon  the 
facts  presented  by  the  special  verdict, the  plaint- 
iffs contend  that  no  demand  was  necessary,  as 
the  drawer  had  no  funds  in  the  hands  of  the 
drawees,  and  was  insolvent ;  and  if  a  demand 
was  necessary,  it  was  made  within  a  reasonable 
time.  The  defendants  insist  that  the  check 
having  been  drawn  and  negotiated  before  its 
date,  it  was  payable  on  the  day  of  its  date,  to 
wit :  Jan.  14,  and  should  have  been  presented 
when  payable  ;  and  at  all  events,  that  it  was 
not  presented  in  a  reasonable  time. 

I  cannot  assent  to  the  proposition  of  the 
plaintiffs  that  no  demand  was  necessary  in  this 
case.  When  the  action  is  against  the  drawer, 
.who  has  drawn  where  he  had  no  funds,  nor 
any  reasonable  expectation  that  his  draft  would 
be  paid  by  the  drawee,  he  cannot  object  the 
want  of  seasonable  demand  and  notice,  because 
in  such  case  he  cannot  possibly  sustain  dam- 
age from  the  want  of  presentment  of  the  bill ; 
such,  however,  is  not  this  case.  This  suit  is 
brought  not  against  the  drawer,  but  indorsers. 
The  rule  on  this  subject  is  well  laid  down  by 
Mr.  J.  Sutherland  in  Murray  v.  Judah,  6  Cow., 
490  :  "As  a  general  rule,  therefore,  a  check 
is  not  due  from  the  drawer  until  payment  has 
been  demanded  from  the  drawee,  and  refused 
by  him.  As  between  the  holder  of  a  check 
and  an  indorser  or  third  person,  payment  must 
be  demanded  within  a  reasonable  time.  But 
as  between  the  holder  and  maker  or  drawer,  a 
demand  at  any  time  before  suit  brought  is  suf- 
ficient, unless  it  appear  that  the  drawee  has 
failed,  or  the  drawer  has  in  some  other  man- 
ner sustained  injury  by  the  delay."  Between 
these  parties  a  demand  of  payment  from  the 
drawees  was  clearly  necessary.  Nor  can  1  as- 
sent to  the  proposition  of  the  defendant,  that 
the  check  in  question  is  a  bill  payable  Jan.  14; 
and  that,  therefore,  it  is  to  be  governed  by  the 
3O7*]  *same  rules  as  bills  payable  on  a  partic- 
ular day.  The  check  was  both  drawn  and  ne- 
gotiated before  its  date  ;  the  effect  of  which  is, 
that  it  is  payable  on  demand,  on  or  after  the 
day  on  which  it  purports  to  bear  date,  and 
nothing  more. 

The  only  serious  question  is  whether  the  check 
was  presented  in  reasonable  time.  InMerch.  Bk. 
v.  Spicer,  6  Wend.,  455,  Mr.  J.  Marcy  says : 
"Checks  are  considered  as  having  the  charac- 
ter of  inland  bills  of  exchange,  and  the  holder 
thereof,  if  he  would  preserve  his  right  to  resort 
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to  the  drawers  and  indorsers,  must  use  the 
same  diligence  in  presenting  them  for  payment, 
and  in  giving  notice  of  default  of  the  drawer 
that  would  be  required  of  him  as  the  holder  of 
an  inland  bill."  With  regard  to  inland  bills 
of  exchange  and  promissory  notes,  payable  on 
demand,  the  only  rule  as  to  when  payment 
must  be  demanded  is  that  it  must  be  done  with- 
in a  reasonable  time.  What  shall  be  deemed 
a  reasonable  time  must  in  some  measure  de- 
pend on  the  circumstances  of  each  particular 
case.  In  this  court,  whether  the  presentment 
is  made  within  a  reasonable  time,  is  held  to  be 
a  question  of  law,  where  there  is  no  dispute 
about  facts  ;  in  some  other  courts  it  is  held  to 
be  a  question  for  the  jury.  It  is  singular  that 
so  little  is  to  be  found  in  the  books  upon  the 
question  what  time  is  reasonable.  As  to  bills 
and  promissory  notes,  we  have  in  our  own 
court  some  cases.  In  Aymar  v.  Beers,  1  Cow., 
711,  Mr.  J.  Woodworth  has  reviewed  the  cases, 
from  which  it  appears  that  no  precise  time  has 
been  determined  upon  as  a  reasonable  time. 
In  that  case  the  bill  was  drawn  in  N.  Y.  upon 
a  house  in  Richmond,  Va.,  at  three  days  sight; 
I  it  was  presented  in  29  days,  and  held  to  be  in 
I  time,  in  consequence  of  peculiar  circumstances. 
In  Robinson  v.  Amen,  20  Johns.,  146,  75  days 
had  elapsed,  and  it  was  held  that  there  was  no 
laches  ;  in  that  case  the  bill  had  been  negoti- 
ated. In  both  these  cases  the  action  was 
against  the  drawer. 

Although  it  has  often  been  said  that  checks 
are  like  inland  bills  of  exchange,  and  are  to  be 
governed  by  the  same  principles,  yet  I  appre- 
hend greater  diligence  has  been  required  in 
presenting  checks  than  ever  has  been  required 
in  presenting  bills  of  exchange.  In  Mech.  Bk. 
v.  Spicer,  before  cited,  it  was  held  that  it  was 
not  indispensable  that  a  check  should  be  pre- 
sented *on  the  same  day  it  was  drawn,  [*3O8 
where  the  parties  all  resided  in  the  same  city. 
Mr.  Chitty,  in  his  Treatise  on  Bills,  has  col- 
lected many  of  the  cases  on  this  point,  p.  345- 
353,  Phil.  ed.  of  1821.  When  this  question  has 
been  decided  by  juries,  no  uniform  rule  could 
prevail ;  in  some,  three  or  four  or  five  days 
were  deemed  not  too  long,  and  in  others  it  was 
held  that  the  demand  should  be  on  the  same 
day.  But  the  more  recent  rule  seems  to  be  that 
a  check  given  and  payable  in  London  in  the 
morning  must  be  presented  the  next  morning, 
or  at  farthest,  during  the  banking  hours  of  the 
next  day  ;  if  it  be  payable  at  a  place  different 
from  where  it  was  drawn,  it  should  be  sent  by 
the  mail  of  the  next  day.  In  the  case  of  Beech- 
ing  v.  Oower,  1  Holt,  313,  the  plaintiffs  were 
bankers  at  Tunbridge.  Mar.  5,  1816,  they  re- 
ceived from  the  defendant  a  note  of  the  Kent- 
ish Bank,  payable  at  Maidstone  and  at  Lon- 
don. They  sent  it  to  London  on  the  evening 
of  the  5th  ;  on  the  6th  it  was  presented,  but  the 
house  had  failed;  it  was  returned  to  the  plaint- 
iffs on  the  7th,  and  notice  given  to  the  defend- 
ant. The  Maidstone  Bank  paid  on  the  6th, 
but  stopped  payment  on  the  7th.  Maidstone 
is  14  miles  from  Tunbridge  ;  London  is  more 
than  twice  the  distance.  In  this  action  the 
plaintiffs  recovered.  In  another  case  between 
the  same  parties,  the  defendants  paid  the  plaint- 
iffs a  check  on  the  Maidstone  Bank  Apr.  5. 
The  plaintiffs  kept  it  the  5th  and  6th,  and  sent 
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it  to  Maidstone  on  the  7th,  but  the  bank  did 
not  open  that  morning.  Had  it  been  sent  on 
the  5th  or  6th,  it  seems  it  would  have  been 
paid.  Gibbs,  Ch.  J.,  nonsuited  the  plaintiffs, 
saying  :  "  The  plaintiffs  cannot  recover  ;  they 
have  been  guilty  of  laches.  I  will  not  say  that 
it  was  their  duty  to  have  sent  the  check  off  by 
the  post  of  the  5th  ;  but  the  extreme  time  up 
to  which  they  were  justified  in  keeping  it,  was 
till  the  post  of  the  6th.  They  do  not  send  it 
till  the  7th.  It  does  not  matter  when  the  car- 
rier arrived  ;  they  must  suffer  for  their  negli- 
gence." In  Richford  v.  Ridge,  2  Camp.,  537, 
Ld.  Ellen  borough  says  :  "It  seems  convenient 
that  a  check  received  in  the  course  of  one  day 
should  be  presented  the  next,  and  that  the 
holder  must  present  it  with  due  diligence  to  the 
bankers  on  whom  it  is  drawn,  and  give  notice 
of  its  dishonor  to  those  against  whom  he  seeks 
3O9*J  a  remedy."  In  *that  case  it  appeared 
that  the  plaintiffs  were  bankers  at  Aylesbury. 
June  13  they  cashed  for  the  defendant  a  check 
drawn  by  a  house  in  Smithfield  upon  a  house 
in  the  City  of  London.  The  plaintiffs  might 
have  sent  the  check  on  the  same  day,  but  they 
did  not  till  the  next,  the  14th;  their  agents  pre- 
sented it  on  the  15th,  when  it  was  dishonored, 
and  notice  was  given  on  the  16th.  The  plaint- 
iffs had  a  verdict.  These  were  nisiprius  cases, 
but  the  case  of  Robson  v.  Bennet,  2  Taunt. , 
389,  was  argued  and  considered  by  the  court. 
Mansfield,  Ch.  J.,  cites  the  case  of  Appleton  v. 
Sweetapple,  as  deciding  that  a  check  need  not 
be  presented  on  the  day  on  which  it  is  drawn. 
In  Cornell  v.  Lowtt,  1  Hall,  68,  Mr.  J.  Oakley 
says,  the  rule  appears  to  be  settled  that  no 
laches  can  be  imputed  to  the  holder,  if  the  check 
is  presented  at  any  time  during  the  day  after 
that  on  which  it  was  given.  The  true  rule  un- 
doubtedly is,  that  a  check,  to  charge  an  in- 
dorser,  must  be  presented  with  all  the  dispatch 
and  diligence  which  is  consistent  with  the 
transaction  of  other  commercial  concerns. 

The  plaintiffs  received  this  check  Jan.  14. 
They  were  in  the  habit  of  sending  notes  at 
other  times  than  their  regular  periods  of  ex- 
changing, according  to  the  time  of  their  fall- 
ing due ;  there  was  nothing  in  the  nature  of 
their  business,  therefore,  which  presented  an 
earlier  presentment  of  the  check  in  question. 
According  to  the  cases  above  referred  to,  the 
check  should  have  been  sent  on  the  15th  ;  it 
would  then  have  been  presented  on  the  16th. 
Had  notice  of  its  dishonor  been  then  given, 
the  court  cannot  say  that  the  defendants  might 
not  have  secured  themselves,  as  the  drawer 
was  doing  business  for  two  weeks  after  that 
time  before  he  stopped  payment. 

/  am  of  opinion  the  defendants  are  entitled  to 
judgment. 

Affirmed— 13  Wend.,  133. 

Check— Presentment  and  demand.  Cited  in— 13 
Wend.,  551 ;  21  Wend.,  373 :  2  Hill,  429 ;  24  Hun,  282 ;  3 
Lana.,  32 ;  1  E.  D.  8..  401 ;  2  Hilt..  276 ;  2  Story,  517 : 37 
Am.  Hep.,  570  (82  N.  Y.,  403). 

/ '  >*l-dated  check— Payable  on  demand.  Cited  in— 
13  Wend.,  551 ;  20  Wend.,  206 ;  8  N.  Y.,  195 ;  62  Barb., 
600;  2  Duer,  54)8 ;  4  Duer,  129;  1  Sheld.,  896;  1  E.  D. 
8..  511 :  2  Hilt.,  275  ;  12  Leg.  Obs.,  242  ;  30  N.  J.  L..  290, 
295;  10  Am.  Hep.,  682  (70  Pa.,  316). 

Reasonable  diliaence—A  question  of  law.  Cited  in 
-23  Wend.,  623 ;  2  Abb.  N.  8.,  202 ;  1  Rob.,  348. 

Also  cited  in— 10  Barb.,  872;  44  Mich.,  357. 
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*CLARK  v.   GIFFORD.       [*31O 

.Deeds — Escrow — Effect  Owen  to  Intention  of  Par- 
ties— Intention,  a  Question  of  Fact  for  the  Jury 
—  Grantor's  Declarations  as  Evidence. 

Where  a  deed  of  real  estate  was  executed  by  one 
party,  and  a  note  signed  by  the  other  for  the  pay- 
ment of  a  sum  of  money,  the  deed  being  the  consid- 
eration of  the  note,  and  both  papers  were  deposited 
with  a  third  person,  with  directions  to  keep  them 
until  both  parties  should  agree  to  have  them  ex- 
changed: it  was  held,  that  such  transaction  did  not 
constitute  an  absolute  delivery  of  the  deed,  so  as  to 
enable  the  grantor  to  maintain  a  suit  upon  the  note. 

It  is  not  necessary  that  the  term  "escrow"  should 
be  used  when  an  instrument  is  delivered  to  a  third 
person  to  prevent  its  taking:  immediate  effect;  that 
term  evinces  more  clearly  and  distinctly  than  any 
other  the  actual  intention  of  the  parties;  but  where 
such  intention  is  indicated  in  any  other  manner,  ef- 
fect will  be  given  to  it,  unless  the  technical  or  legal 
phraseology  employed  by  the  parties  renders  it  im- 
practicable. 

What  the  nature  of  the  delivery  was,  whether  ab- 
solute or  conditionaj,  and  what  were  the  actual  in- 
tentions of  the  parties,  are  questions  of  fact  to  be 
settled  by  a  jury,  where  the  evidence  leaves  any 
doubt  upon  the  subject. 

Although  adjudged  cases  seem  to  consider  a  dec- 
laration by  the  grantor,  when  he  executes  the  in- 
strument or  delivers  it  to  a  third  person,  that  he 
delivers  it  as  his  deed,  as  strongly  indicating  an  in- 
tention that  it  shall  take  immediate  effect,  such  a 
declaration  is  nevertheless  but  matter  of  evidence 
to  be  weighed  in  connection  with  the  other  circum- 
stances of  the  case,  to  determine  the  real  character 
of  the  transaction. 

Citations— 2  Mass.,  452;  9  Mass.,  310;  12  Com.  L.  R., 
351;  5  Barn.  &C..  671;  6  Wend.,  666;  6  Mod.,  217;  3  Co.. 
35  b,  36  a;  Shep.  Touch.,  57,  59;  ;4  Crui.,  34,  35. 

f  PHIS  was  an  action  of  assumpsit,  tried  at  the 
JL  Washington  Circuit  in  Nov.,  1830,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  action  was  founded  on  a  note  in  writing, 
dated  Oct.  27,  1821,  by  which  the  defendant 
promised  to  pay  the  plaintiff  $200 — one  half  of 
the  sum  in  two  years  and  the  residue  in  three 
years  from  date,  the  payment  to  be  made  in  saw- 
ing. The  signature  or  the  defendant  was  proved; 
also  that  a  demand  of  payment  in  sawing  was 
made  in  Dec.,  1829.  The  plaintiff  rested.  The 
defendant  moved  for  a  nonsuit,  insisting  that 
to  entitle  the  plaintiff  to  recover,  it  was  incum- 
bent on  him  to  show  that  he  had  timber  to  be 
sawed.  The  judge  refused  the  nonsuit.  The 
defendant  then  proved  that,  at  the  time  when 
the  note  was  signed,  a  deed  of  a  moiety  of  a 
saw-mill,  of  which  mill  the  parties  were  at  the 
time  joint  owners,  was  executed  by  the  plaint- 
iff to  the  defendant  and  acknowledged  before 
a  commissioner;  that  the  deed  was  the  consid- 
eration *upon  which  the  note  was  [*311 
given,  and  the  deed  and  note  were,  on  the  day 
of  their  date,  deposited  by  the  parties  with  the 
commissioner  (Dr.  John  Scott),  with  directions 
to  keep  them  until  both  of  the  parties  should 

NOTE.— Deed— Escrow— Intent  of  'parties  given  ef- 
fect. For  a  full  discussion,  see  Jackson  v.  Rowland, 
6  Wend.,  666,  note. 

The  term  escrow  need  not  be  used  at  the  time  of  the 
delivery.  The  intention  of  the  parties  will  be  given 
effect.  In  addition  to  the  above  case  of  Clark  v. 
Oifford,  see  Gilbert  v.  North  Am.  Fire  Ins.  Co.,  23 
Wend.,  43 ;  Jackson  v.  Catlin,  2  Johns.,  259 ;  Jackson 
v.  Sheldon,  22  Me..  569 ;  Fairbanks  v.  Metcalf,  8  Mas., 
238;  State  Bank  v.  Evans.  3  Green,  155;  State  v. 
Peck.  63  Me.,  293 ;  White  v.  Bailey,  14  Conn.,  271 ; 
Millett  v.Parker,  2  Met.  (Ky.).  616;  Shoenberger  v. 
Hackman.  37  Pa.  St.,  87:  Johnson  v.  Baker,  4  Barn. 
&  Aid.,  440. 
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agree  to  have  them  exchanged.  The  papers  re- 
mained with  Dr.  Scott  in  that  situation  up- 
wards of  8  years.  In  the  first  week  of  Dec., 
1829,  the  defendant  told  Scott  that  he  and  the 
plaintiff  had  agreed  to  have  the  papers  de- 
stroyed. On  the  next  dfcy,  the  plaintiff  called 
on  Scott  and  told  him  that  he  and  the  defend- 
ant had  agreed  to  have  the  note  destroyed;  that 
each  was  to  have  his  own  paper — he  his  deed 
and  the  defendant  his  note;  whereupon  Scott 
delivered  the  deed  to  the  plaintiff ,  who  proposed 
to  Scott  to  let  him  have  the  note  also,  saying 
that  he  would  see  the  defendant  in  a  few  days 
and  would  deliver  it  to  him.  Scott  at  first  hes- 
itated,but  placing  confidence  in  the  defendant's 
honor,  gave  him  the  note.  The  plaintiff  then 
called  a  witness, who  testified  that  in  Dec.,  1829, 
he  entered  into  an  arrangement  with  the  plaint- 
iff for  the  purchase  of  his  moiety  of  the  mill, 
and  proceeded  to  repair  the  mill;  that  the  de- 
fendant would  not  permit  him  to  repair  it,  say- 
ing that  the  title  and  possession  were  in  him  by 
virtue  of  a  deed  in  Dr.  Scott's  hands,  and  that 
he  would  not  consent  to  the  witness'  proceed- 
ing with  the  repairs  until  the  papers  in  Scott's 
hands  were  delivered  up;  adding,  however, 
that  he  had  no  objections  to  the  witness  having 
the  mill,  if  the  plaintiff  would  come  and  settle 
with  him.  The  parties  subsequently  had  an  in- 
terview, in  which  the  plaintiff  offered  the  deed 
to  the  defendant,  who  refused  to  receive  it. 
The  judge  ruled  that  the  defendant's  claim  of 
title  under  the  deed  did  not  vary  the  legal  ef- 
fect of  the  original  transaction,  which  left  the 
title  in  the  plaintiff  until  a  delivery  of  the  deed; 
no  such  delivery  had  taken  place;  the  plaintiff 
had  obtained  the  deed  and  note  fraudulently, 
and  must  be  nonsuited.  A  nonsuit  was  accord- 
ingly entered,  which  was  now  moved  to  be  set 
aside. 

Mr.  D.  Russell,  for  the  plaintiff.  The  deed 
in  this  case,  when  put  into  the  hands  of  the 
third  person,  was  not  deposited  as  an  escrow, 
to  be  subsequently  delivered;  it  was  delivered 
to  take  effect  upon  a  future  event,  viz. :  the 
3 1 2*]  agreement  of  the  parties  *that  each  was 
to  have  the  benefits  secured  by  the  instruments 
mutually  executed,  and  so  are  the  adjudged 
cases.  2  Mass.,  451;  9  Id.,  307;  12  Com.  L.  R., 
351;  6  Wend.,  666.  That  agreement  did  take 
place;  for  although  at  one  time  the  parties 
agreed  that  the  instruments  should  be  de- 
stroyed, and  the  plaintiff  in  pursuance  of  such 
agreement  took  up  his  deed,  the  defendant 
would  not  abide  by  the  agreement,  but  insisted 
upon  having  the  title  to  the  property,  and  in- 
terfered with  the  plaintiff's  right  to  control  it. 
The  plaintiff  then  brought  his  suit  on  the  note, 
and  by  so  doing,  the  rights  of  the  parties  be- 
came fixed — the  mill  belonged  to  the  defendant 
and  the  note  to  the  plaintiff.  What  other  course 
was  left  for  the  plaintiff?  After  the  assertion 
of  title  by  the  defendant,  he  was  discharged 
from  his  'obligation  to  deliver  him  the  note. 

Mr.  S.  Stevens,  for  the  defendant,  insisted 
upon  the  objection  taken  at  the  trial,  that  the 
plaintiff  had  not  shown  enough  to  entitle  him- 
self to  a  recovery,  allowing  that  he  had  a  rem- 
edy on  the  note;  but  he  contended  that  he  had 
no  such  remedy;  that  the  note  never  had  a  le- 
gal existence,  and  that  it  was  delivered  as  an 
escrow,  and  remained  such  until  the  plaintiff 
fraudulently  obtained  possession  of  it.  Hein- 
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sisted  further,  that  the  claim  of  title  interposed 
by  the  defendant,  testified  to  by  the  witness 
for  the  plaintiff,  did  not  change  the  character 
of  the  original  transaction,  and  render  the  de- 
livery of  the  note  absolute.  Besides,  what  was 
said  by  the  defendant  was  said  under  the  im- 
pression that  the  papers  still  remained  in  the 
hands  of  the  depositary,  and  instead  of  evinc- 
ing an  intention  to  vary  the  agreement  made  to 
destroy  the  papers,  showed  an  entire  willing- 
ness that  such  agreement  should  be  carried 
into  effect. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff was  properly  nonsuited.  The  note  or  in- 
strument on  which  this  action  was  brought, 
and  the  deed  which  was  the  consideration  upon 
which  it  was  given,  were  never  absolutely  de- 
livered. The  testimony  of  Dr.  Scott  is  clear 
and  explicit  upon  this  subject.  There  was 
nothing  like  an  absolute  delivery  of  the  deed, 
either  technically  or  according  to  the  f*313 
intention  of  the  parties.  The  term  "delivery" 
does  not  appear  to  have  been  used  in  the  course 
of  the  transaction ;  the  papers  were  deposited 
with  the  witness,  to  be  delivered  when  the  par- 
ties should  subsequently  direct.  The  law  upon 
this  subject  is  well  stated  by  Ch.  J.  Parsons,  in 
Wheelwright  v.  Wheelicright,  2  Mass. ,  452.  He 
says:  "If  a  grantor  deliver  any  writing  as  his 
deed  to  a  third  person,  to  be  delivered  over  by 
him  to  the  grantee  on  some  future  event,  it  is 
the  grantor's  deed  presently,  and  the  third  per- 
son is  a  trustee  of  it  for  the  grantee.  But  if 
the  grantor  make  a  writing  and  seal  it,  and  de- 
liver it  to  a  third  person  as  his  writing  or  es- 
crow, to  be  delivered  by  him  to  the  grantee 
upon  some  future  event,  as  his,  the  grantor's 
deed,  it  is  not  the  grantor's  deed  until  the  sec- 
ond delivery.  It  is  not  necessary  that  the 
term  "escrow"  should  be  used  when  an  instru- 
ment is  delivered  to  a  third  person,  in  order  to 
prevent  its  taking  immediate  effect.  That  term 
would  perhaps  evince  more  clearly  and  dis- 
tinctly than  any  other  the  actual  intention  of 
the  parties.  But  where  such  intention  is  indi- 
cated in  any  other  manner,  effect  is  to  be  given 
to  it,  unless  the  technical  or  legal  phraseology 
employed  by  the  parties  renders  it  impracti- 
cable. What  the  nature  of  the  delivery  was, 
whether  absolute  or  conditional,  and  what 
were  the  actual  intentions  of  the  parties,  are 
always  questions  of  fact  to  be  settled  by  the 
jury,  where  the  evidence  leaves  any  doubt  upon 
the  subject.  Vide  Hatch  v.  Hatch,  9  Mass.,  310. 
The  cases  seem  to  consider  a  declaration  by 
the  grantor,  when  he  executes  the  instrument 
or  delivers  it  to  a  third  person,  that  he  delivers 
it  as  his  deed,  as  strongly  indicating  an  inten- 
tion, that  it  shall  take  immediate  effect.  Such 
a  declaration,  however,  is,  I  apprehend,  but 
matter  of  evidence  to  be  weighed  in  connection 
with  the  other  circumstances  in  the  case,  in  or- 
der to  determine  the  real  character  of  the  trans- 
action. Doe  v.  Knight,  12  Com.,  L.  R.,  351 ;  5 
Barn.  &  C.,  671;  Jackson  v.  Rowland,  6  Wend., 
666;  6  Mod.,  217;  3  Co.,  35  b,  36  a;  Shep. 
Touch.,  57-59;  4  Crui.,  34,  35. 

In  this  case,  the  parties  not  only  never  in- 
tended that  the  instrument  should  take  imme- 
diate effect,  but  the  plaintiff  obtained  posses- 
sion *of  the  note  on  which  this  suit  is  [*314 
brought,  with  the  declared  intention  and  pur- 
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pose  of  delivering  it  to  the  defendant  to  be  de- 
stroyed.   To  permit  him  to  enforce  it  under 
such  circumstances,  would  be  giving  effect  to 
a  gross  fraud. 
New  trial  denied. 

Cited  in-33  Wend.,  46 ;  5  N.  Y.,  338 ;  10  N.  Y.,  565 ; 
30  Barb.,  338  ;  80  Ind.,  136. 


THE  UTICA  BANK  v.  GANSON  ET  AL. 

Accommodation  Note — Diversion  of — No  Diver- 
sion where  it  Substantially  AccomplisJies  its 
Purpose — Parties. 

Where  a  note  is  made  by  a  debtor,  payable  to  a 
bank  by  its  corporate  name,  for  the  purpose  of 
raising-  money  upon  it  at  'such  bank  to  pay  and 
satisf  y  a  particular  debt,  and  the  debtor  procures  a 
third  person  to  become  a  joint  maker  of  the  note, 
who  signs  the  same  "A.  B.,  surety,"  and  the  bank 
refuse  to  discount  the  note,  the  creditor  for  whose 
benefit  the  note  was  made,  may,  with  the  assent  of 
the  bank,  maintain  an  action  upon  it  in  the  name 
of  the  bank  against  the  makers,  although  the  note 
was  not  discounted  at  the  bank  in  pursuance  of  the 
original  intention. 

Citations— 3  Esp.,  46 ;  Chit.,  184,  185;  5  Wend.,  66; 
10  Johns.,  198,  231 ;  3  Kent,  Com.,  84 ;  20  Johns.,  637. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Genesee  Circuit  in  Apr.,  1831.  The  plaint- 
iffs proved  a  note  made  by  the  defendants  for 
$138.60,  dated  June  27,  1828,  payable  90  days 
after  date  to  the  President,  Directors  and  Com- 
pany of  the  Utica  Bank,  at  their  Branch  Bank 
in  Cauandaigua;  it  was  signed  James  Ganson, 
Azor  Curtis  and  Jared  Rathbuu  as  surety.  The 
plaintiff's  counsel  admitted  that  the  payees  of 
the  note  had  no  interest  in  it,  and  that  the  note 
had  been  offered  for  discount  at  the  Bank  and 
rejected,  but  offered  to  prove  that  one  Chad 
Brown  was  the  beneficial  holder  of  the  note  ; 
that  it  was  given  to  him  to  pay  a  debt  owing 
to  him  by  Ganson  and  Curtis,  two  of  the  de- 
fendants; that  it  was  made  and  signed  by  the 
defendants  Ganson  and  Curtis,  to  raise  money 
on,  at  the  Utica  Branch  Bank  in  Canandaigua, 
to  pay  such  debt;  that  it  was  immediately  of- 
fered at  the  Bank  for  discount,  and  the  dis- 
count refused;  and  that  the  suit  was  brought 
in  the  names  of  the  payees,  with  their  assent, 
for  the  benefit  of  Brown.  The  circuit  judge 
decided  that  such  proof  would  not  be  sufficient 
to  sustain  the  action,  unless  it  was  further 
proved  that  Rathbun,  the  other  maker  of  the 
note,  knew  when  he  signed  it  that  it  was  given 
315*j  to  pay  the  debt  of  Brown;  that  *a  surety 
could  not  be  liable  beyond  the  scope  of  his 
undertaking;  and  that  the  undertaking  of  Rath- 
bun  being  to  the  Bank  alone,  his  liability  de- 
pended upon  the  contingency  of  the  note  being 
discounted,  especially  in  the  absence  of  proof 
of  knowledge  on  his  part  of  the  alleged  indebt- 
edness of  Ganson  and  Curtis  to  Brown,  or  of 
any  interest  of  the  latter  in  the  note.  The 
plaintiffs'  counsel  excepted  to  the  decision,  and 
the  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  defendants,  which  the 
plaintiffs  now  moved  to  set  aside. 

Mr.  P.  Gridley,  for  the  plaintiffs. 

Mr.  J.  C.  Spencer,  for  the  defendants. 


NOTE.— Accommodation  paper— Diversion  of.  For 
a  full  discussion,  see  Denniston  v.  Bacon,  10  Johns., 
198,  note. 
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By  tTie  Court,  Nelson,  J.  The  evidence 'of- 
fered by  the  plaintiff  ought  to  have  been  ad- 
mitted. The  admission  of  the  fact  that  the 
note  had  been  presented  at  the  Bank  for  dis- 
count and  rejected,  threw  upon  the  holder  the 
burden  of  showing  that  it  came  fairly  and 
honestly  into  his  possession  and  for  a  valuable 
consideration,  in  order  to  repel  the  suspicion 
thus  cast  upon  his  title.  For  this  reason  the 
evidence  was  not  only  admissible,  but  indis- 
pensable. 

But  it  is  said  the  evidence  offered  would  have 
shown  a  perversion  of  the  object  of  the  note, 
by  the  application  of  it  to  a  purpose  different 
from  the  original  intention  of  the  makers,  and 
that  this  was  known  to  the  holder.  There  is 
no  pretense  for  this  position,  so  far  as  two  of 
the  makers,  Ganson  and  Curtis,  are  concerned, 
and  I  am  of  opinion  that  even  the  surety  can- 
not make  this  objection.  Rathbun  cannot  be 
considered  in  any  better  condition  than  an  ac- 
commodation acceptor  of  a  bill  of  exchange 
after  an  unqualified  acceptance.  The  party 
thus  excepting,  or  thus  signing  as  maker,  by 
operation  of  the  law  merchant,  engages  to  pay 
the  bill  or  note  according  to  its  tenor  and  ef- 
fect. It  is  a  letter  of  credit  in  the  one  case  to 
the  drawer,  and  in  the  other  to  the  co-maker, 
to  the  extent  of  the  bill  or  note,  without  any 
restriction  as  to  the  design  or  object  for  which 
the  paper  is  made.  These  are  familiar  prin- 
ciples, and  will  be  found  in  all  the  treatises 
upon  Bills  of  Exchange  and  Promissory  Notes. 

*It  cannot  be  said  that  the  face  of  the  [*3 16 
note  shows  that  it  was  made  for  a  special  pur- 
pose ;  and  there  is  no  evidence  of  that  fact 
aliunde.  It  is  true,  that  looking  at  the  note, 
we  may  infer  that  it  was  signed  by  Rathbun 
for  the  purpose  of  raising  money  or  obtaining 
credit  upon  it  for  the  benefit  of  the  other 
makers  ;  but  this,  in  contemplation  of  law,  is 
the  purpose  of  every  note  or  bill  of  exchange 
that  is  put  in  circulation  without  restriction  ; 
it  is  to  raise  money,  or  obtain  credit  for  the 
benefit  of  the  holder  upon  the  security  or 
ability  of  the  names  upon  the  paper.  If  a  per- 
son accepts  a  bill  for  a  particular  purpose,  such 
as  to  pay  a  particular  demand,  and  that  known 
to  the  holder,  he  cannot  apply  it  to  a  different 
purpose  ;  but  where  it  is  given  under  no  such 
restriction,  though  merely  for  the  accommoda- 
tion of  the  drawer  or  payee,  and  is  sent  into 
the  world,  it  is  no  answer  to  an  action,  that  it 
was  accepted  for  the  accommodation  of  the 
drawer,  and  that  the  fact  was  known  to  the 
holder;  he  may,  notwithstanding,  recover,  if 
he  gave  a  bond  fide  consideration  for  it.  8  Esp. , 
46;  Chit.,  184,  185.  Applying  these  principles 
to  the  note  in  question,  there  cannot  be  a  doubt 
but  the  evidence  rejected  was  admissible,  and 
if  received,  would  have  entitled  the  plaintiff  to 
recover:  because,  as  there  was  no  evidence  that 
Rathbun  signed  the  note  to  be  applied  to  any 
particular  purpose,  but  for  the  general  credit 
of  his  co-makers,  to  be  inferred  from  the  face 
of  it,  there  has  been  no  perversion  of  that  pur- 
pose ;  on  the  contrary,  the  evidence  offered 
would  have  shown  its  application  to  the  orig- 
inal object,  to  wit :  to  pay  a  debt  of  the  co- 
makers to  the  holder,  for  whose  benefit  the  suit 
is  brought.  This  view  is  not  only  in  accord- 
ance with  the  general  principles  applicable  to 
this  species  of  paper,  but  with  all  the  cases  in 
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this  court,  and  is,  I  think,  the  ground  upon 
which  stands  the  case  of  The  Bank  of  Rutland 
v.  Buck,  5  Wend.,  66.  In  that  case,  as  in  this, 
the  note  was  signed  by  Buck,  without  being 
restricted  to  any  particular  purpose.  It  was  a 
letter  of  credit  to  Spear  and  Everest  to  the 
amount  of  the  face  of  it,  and  upon  established 
principles  of  the  law  merchant,  valid  in  the 
hands  of  any  holder  who  came  fairly  to  the 
possession  of  it  for  a  bonafide  consideration. 
In  these  cases,  the  holder  need  not  show  such 
a  consideration  as  is  required  where  the  note 
31  7*1  has  *been  wrongfully  put  in  circula- 
tion. That  class  of  cases  stands  upon  different 
principles  ;  they  turn  upon  the  equities  of  the 
parties. 

In  Denniston  v.  Bacon,  10  Johns.,  198,  the 
object  of  the  note  failed.  It  was  given  to  raise 
money  for  a  specified  purpose,  to  which  it  had 
not  been  applied  ;  and  one  of  the  payees  at- 
tempted to  enforce  the  collection  in  violation 
of  the  agreement  under  which  it  was  given.1 
In  Woodhull  v.  Holmes.  10  Johns.,  231,  the  note 
was  drawn  and  indorsed,  to  be  discounted  at 
the  Bank  for  the  benefit  of  the  maker  or  in- 
•dorser,  and  delivered  to  a  third  person  to  carry 
to  the  Bank  for  that  purpose.  Instead  of  doing 
this,  he  passed  it  to  a  broker  and  pocketed  the 
avails.  As  neither  of  the  parties  to  the  note  re- 
ceived anything  on  it,  the  object  of  the  making 
the  note  had  failed,  and  it  was  sent  into  the 
world  by  fraud,  and  the  holder  in  such  a  case 
must  show  not  only  a  valuable  consideration, 
3 18*J  *but  that  he  took  the  paper  in  the  usual 
course  of  business.  3  Kent, Com.,  84;  20  Johns.. 
637.  A  consideration  which  would  be  valid 
between  him  and  the  person  from  whom  he 
received  the  note,  might  not  be  sufficient  in 
such  a  case  against  the  maker.  All  these  cases 
turn  upon  strict  commercial  principles,  pecul- 
iar to  negotiable  paper,  an^  are  not  to  be  gov- 
erned by  the  somewhat  analogous  doctrine  re- 
lating to  the  liability  of  sureties  and  guaran- 
tors simply  as  such.  The  latter  are  liable  only 
upon  the  strictest  construction  of  their  con- 
tract, and  are  deemed  favorites  in  the  law. 
The  note  in  question  is  not  negotiable,  but  it 
is  a  note  within  the  statute,  and  possesses  all 
the  properties  of  negotiable  paper,  except  pass- 
ing the  legal  title  by  indorsement  or  delivery, 
and  the  consequent  inconvenience  of  the  holder 
being  obliged  to  sue  in  the  name  of  the  orig- 
inal payee. 

New  trial  granted. 

1. — On  the  argument,  the  counsel  for  the  defend- 
ants relied  much  upon  the  case  of  Denniston  v.  T. 
L.  Bacon,  10  Johns.,  198,  in  support  of  the  position, 
that  where  the  terms  upon  which  a  note  is  given 
fails,  the  surety  is  discharged.  There  a  note  was 
given  by  Timothy  L.  Bacon  and  Abuer  Bacon  for 
$1,000,  which  it  was  agreed  should  be  discounted  at 
A  bank,  be  paid  by  installments,  and  renewed  from 
time  to  time  for  the  period  of  IBS  days.  The  note 
was  payable  to  \V.  Gere  and  R.  Elliot,  and  when  dis- 
counted, S500  was  to  be  passed  to  the  credit  of  T.  L. 
Bacon  by  Elliot,  and  the  residue  was  to  beappliod  to 
the  use  of  Gere  and  A.  Bacon,  one  of  the  makers  of 
the  note.  The  note  was  offered  for  discount,  but  did 
not  pass;  having  been  indorsed  in  blank  by  the 
payees,  Elliot  filled  in  the  name  of  Denniston  as  in- 
•dorsee,  and  a  suit  was  brought  in  his  name  for  the 
benefit  of  Elliot,  and  the  court,  on  a  case  made, 
ordered  a  nonsuit  to  be  entered.  The  counsel  par- 
ticularly called  the  attention  of  the  court  to  the 
opinion  in  that  case,  where  it  is  said,  "The  note  was 
offered  and  rejected  by  the  Bank— the  object  of  it 
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WHEELER  BT  AL.  v.  McFARLAND. 

Bailment — Lien — Not  Lost  by  Conditional  De- 
livery—Levy by  Sheriff  on  Execution  against 
Owner — Replevin  by  Bailee,  Sustained— Lia- 
bility of  Sheriff  for  Acts  of  Deputy. 

Where  it  is  agreed  that  the  owners  of  a  saw-mill 
shall  have  a  lien  for  their  charges  in  sawing  logs 
into  boards,  that  the  boards  shall  be  removed  a 
short  distance  from  their  premises,  but  that  the 
lien  shall  continue  until  payment,  and  the  boards 
are  sawed  and  piled  accordingly  a  short  distance 
from  the  mill,  the  lien  of  the  owners  of  the  mill  is 
as  perfect  as  if  the  boards  were  in  their  mill-yard  ; 
the  possession  of  the  owner  of  the  boards  is  their 
possession. 

And  where,  under  such  circumstances,  a  sheriff, 
by  virtue  of  an  execution  against  the  owner  of  the 
boards,  levied  upon  the  boards  after  being  apprised 
of  the  lien,  and  advertised  the  whole  property,  and 
not  merely  the  right  of  the  defendant  to  the  prop- 
erty subject  to  the  lien,  it  was  held,  that  the  parties 
entitled  to  the  lien  might  sue  out  a  replevin. 

It  seems  that  the  interest  of  the  defendant  sub- 
ject to  the  lien  might  have  been  levied  upon  and 
sold,  without  subjecting  the  officer  to  responsibil- 
ity- 

Citations-20  Johns.,  465 :  3  Wend.,  280,  281, 499 ;  4 
Taunt.,  489 ;  7  Taunt.,  11 ;  2  Cow.,  543  ;  4  Wend.,  292 ; 
7  Johns.,  142 ;  20  Johns.,  467 ;  6  Johns.,  196 ;  2  Saund., 
47 ;  5  Cow.,  323 ;  7  Cow.,  670.  735 ;  6  Wend.,  368 ;  8 
Wend.,  613. 

ERROR  from  the  Washington  C.  P.  This 
was  an  action  of  replevin  brought  by  the 
plaintiffs  for  a  quantity  of  boards  taken  by  one 
Eldridge,  a  deputy  of  the  defendant,  sheriff 
of  the  County  of  Washington,  by  virtue  of  an 
execution  against  one  Vauchan.  The  plaint- 
iffs had  sawed  a  quantity  of~logs  for  Vaughan 
into  boards,  under  an  agreement  that  they 
*should  have  a  lien  for  their  charges  [*31w 
of  sawing  upon  the  boards,  which  should  be 
drawn  from  the  mill  and  piled  upon  the  canal 
bank  a  short  distance  from  the  mill,  the  lien 
to  remain  until  the  plaintiffs  were  paid.  The 
charges  for  sawing  amounted  to  $327.40  Aft- 
er the  boards  were  all  sawed,  drawn  and  piled 
at  the  place  agreed  on,  which  place  Vaughan 
procured  permission  to  occupy,  Vaughan  took 
a  boat  load  to  market,  promising  to  pay  the 
avails  to  the  plaintiffs,  which,  however,  he  did 
not.  do,  and  subsequently  took  away  another 
quantity  without  permission.  In  Sep.,  1828, 
the  boards  which  were  left  were  levied  upon 
by  Eldridge,  by  virtue  of  an  execution  against 
Vaughan ;  Eldridge  was  informed  by  an  agent 
of  the  plaintiffs  of  their  claim,  and  told  that  if 
he  would  pay  the  amount  due  the  plaintiffs, 
they  would  relinquish  their  claim.  The  quan- 
tity of  boards  was  about  8,000,  and  their  value 

failed,  and  it  ought  to  have  been  returned  to  the 
parties  who  gave  it,"  and  remarked  that  although 
Elliot  by  the  terms  of  the  agreement  was  entitled 
to  one  half  of  the  amount  of  the  note,  yet  a  nonsuit 
was  entered.  In  answer  to  which  the  counsel  for 
the  plaintiffs  here  urged  that  the  principal  ground 
upon  which  the  decision  was  made  in  the  case  of 
Denniston  v.  Bacon  was,  that  the  plaintiff  sought  to 
enforce  payment  of  the  note  according  to  the  face, 
whereas  by  the  terms  of  the  agreement,  it  was 
to  be  paid  by  installments  and  on  an  extended 
credit,  and  so  this  decision  was  understood  by  this 
court  in  the  Bank  of  Chenango  v.  Hyde,  4  Cow.,  573. 
The  plaintiff,  therefore,  was  nonsuited,  not  because 
the  note  had  been  rejected  when  offered  for  dis- 
count, but  because  he  sought  to  enforce  its  pay- 
ment in  violation  of  the  terms  of  payment  which 
had  been  agreed  upon  between  the  parties. 

NOTE.— Sheriff—  Liability  of  for  acts  of  deputy.  For 
a  full  discussion,  see  Paddock  v.  Cameron,  8  Cow., 
212,  a- it,. 
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was  not  sufficient  to  pay  the  plaintiffs'  claim; 
Eldridge  refused  to  pay  it,  and  advertised  the 
boards;  that  is,  he  advertised  that  he  would 
sell  between  8,000  and  10,000  boards  by  virtue 
of  the  execution,  at  public  auction  Oct.  11  then 
next;  on  which  day  he  appeared  at  the  ap 
pointed  place  to  sell  the  boards,  when  the  re- 
plevin was  executed.  The  plaintiffs  havin 
rested,  the  counsel  for  the  defendant  insiste 
that  the  evidence  was  not  sufficient  to  entitle 
the  plaintiffs  to  recover,  and  moved  the  court 
to  nonsuit  the  plaintiffs  upon  the  following 
grounds:  1.  That  the  property  was  taken  by 
the  deputy  in  the  possession  of  the  defend- 
ant in  the  execution ;  2.  That,  the  sheriff  was 
not  liable  for  the  acts  of  his  deputy;  3.  That 
the  plaintiffs  had  not  possession  of  the  place 
where  the  boards  were  piled;  4.  That  the 
plaintiffs  had  parted  with  the  possession  of 
the  boards  and  thereby  lost  their  lien;  and  5. 
That  the  action  was  prematurely  brought. 
The  court  decided  that  the  evidence  was  not 
sufficient  to  maintain  the  action,  and  nonsuit- 
ed the  plaintiffs,  who  excepted  to  the  decision 
and  sued  out  a  writ  of  error. 

Mr,  S.  Stevens,  for  plaintiffs.  The  plaint- 
iffs may  be  considered  as  absolute  owners,  as 
their  lien  amounts  to  more  than  the  value  of 
the  property;  at  all  events,  they  have  a  special 
property,  which  entitles  them  to  maintain  the 
3 2O*]  action.  Gilb.,  *Replev.,  87;  Com.  Dig., 
tit.  Replev.,  A;  Bac.  Abr.,  tit.  Eeplev.,  F;  20 
Johns.;  467;  4  Burr.,  2221;  Whitaker,  Liens, 
36;  Esp.  N.  P.,  191.  The  plaintiffs,  in  con- 
struction of  law,  were  in  possession  of  the 
boards,  having  the  power  at  any  moment  to 
reduce  them  to  possession,  and  under  the  cir- 
cumstances of  the  case,  may  be  considered  in 
possession  of  the  place  where  the  boards  were 
piled;  it  was  in  their  possession  pro  hoc  vice.  9 
Cow.,  263;  3  Wend.,  280.  The  levy  was 
enough  to  subject  the  defendant,  who  is  ac- 
countable for  the  acts  of  his  deputy,  to  an  ac- 
tion of  trespass  or  trover,  and  if  so,  replevin 
lies.  6  Wend.,  212.  360;  10  Johns.,  175;  T  Id., 
258;  8  Wend.,  613;  3  Id.,  242.  If  the  sheriff 
wishes  to  avoid  responsibility,  he  must  levy 
specially,  that  is,  on  the  interest  of  the  party, 
subject  to  the  lien  which  is  claimed. 

Messrs.  W.  Hay,  Jr.,  and  D.  Russel,  for 
the  defendant.  By  parting  with  the  property, 
the  plaintiffs  lost  their  lien.  The  policy  of  the 
law  demands  that  a  party  setting  up  a  lien, 
shall  retain  possession  as  an  evidence  of  his 
right.  12  Petersd.,  20;  1  East,  14.  Here  the 
possession  was  in  Vaughan;  the  boards  were 
in  a  place  of  which  he  alone  had  the  control, 
and  by  no  construction  of  law  could  the  plaint- 
iffs be  deemed  in  possession;  but  if  the  lien  as 
between  the  parties  might  be  held  to  extend  to 
that  place,  it  could  not  be  so  considered  as  it 
respects  third  persons.  At  the  most  the  plaint- 
iffs had  but  a  qualified  property  in  the  boards, 
and  can  a  party  having  a  qualified  property  in 
a  thing  sue  a  sheriff  for  merely  making  a  levy 
by  virtue  of  an  execution  against  him  who  has 
the  general  property,  especially  when  the  prop- 
erty levied  on  is  in  the  actual  possession  of  the 
general  owner?  Allowing  that  the  property 
could  not  be  removed  until  the  lien  was  satis- 
fied, could  not  the  right  and  title  of  the  gen- 
eral owner  be  sold  subject  to  the  lien?— and  if 
so,  the  levy  was  proper  and  necessary.  Cannot 
872 


the  right  of  a  pledgor  be  sold  under  an  execu- 
tion, subject  to  the  claims  of  the  pledgee?  The 
mere  levy  was  not  inconsistent  with  the  rights 
of  the  plaintiffs,  and  if  a  sale  had  taken  place, 
it  would  have  been  in  subordination  to  those 
rights,  as  in  the  case  of  a  levy  upon  and  sale 
of  the  interest  of  one  of  several  partners  in 
a  mercantile  firm.  Here  no  possession  was 
taken  of  the  property  or  ^dominion  [*321 
exercised  over  it  in  exclusion  or  in  defiance  of 
the  rights  of  the  plaintiff.  4  Wend.,  292;3/d,. 
242;  7  Cow.,  735. 

By  the  Court,  Savage,  Ch.  J.  It  does  not 
appear  what  opinion  was  expressed  by  the  court 
upon  the  several  points  raised  for  their  decision; 
the  inference  would  seem  to  be  that  they  were 
all  decided  in  favor  of  the  defendant.  An 
opinion  will,  therefore,  be  proper  to  be  ex- 
pressed upon  them,  in  the  order  in  which  they 
were  taken  :  1.  Where  the  action  of  replevin- 
is  brought  by  any  person  other  than  the  de- 
fendant in  the  execution  upon  which  the  levy 
was  made,  the  objection  above  taken  is  not 
tenable.  This  has  been  so  decided,  and  the 
subject  discussed  in  Clark  v. Skinner,  20  Johns., 
465,  and  Dunham  v.  Wyckoff,  3  Wend.,  280; 
and  the  cases  there  cited.  2.  The  liability  of 
the  sheriff  for  the  acts  of  his  deputy,  when  he 
acts  colore  officii,  is  too  well  settled  to  require 
the  citation  of  an  authority  to  support  it.  3, 
The  boards  were  in  possession  of  the  plaintiffs 
by  agreement  of  Vaughan;  as  against  him  the 
plaintiffs  were  at  liberty  to  resume  actual  pos- 
session, and  remove  the  boards  to  their  yard. 
Their  rights  were  the  same  as  if  they  paid  the 
rent  of  the  ground  on  which  the  boards  were 
piled,  or  as  if  piled  in  their  mill-yard.  The 
piling  the  boards  on  the  canal  bank,  a  short 
distance  from  the  mill,  was  an  arrangement  for 
the  mutual  convenience  of  tlje  parties  to  it,  and 
did  not  affect  their  rights  in  any  degree.  4. 
From  what  has  been  said  upon  the  preceding 
points  the  fourth  point  is  also  decided.  In  law 
and  fact  also,  the  possession  was  in  the  plaint- 
iffs ;  Vaughan  had  no  right  to  remove  the 
boards  nor  to  exercise  acts  of  ownership  over 
them  until  the  plaintiffs  were  paid.  5.  Waa 
the  action  prematurely  brought  ?  The  defend- 
ant contends  that  he  had  a  right  to  all  the  in- 
terest of  Vaughan  in  the  property,  subject  to- 
the  lien  of  the  plaintiffs.  It  seems  to  me  un- 
necessary in  this  case  to  discuss  the  general 
question  whether  a  reversionary  interest  of  one 
person  in  personal  property  may  be  sold  by  the 
sheriff  while  another  person  has  the  possessory 
interest:  for  it  appears  in  the  bill  of  exceptions 
that  the  whole  value  of  the  property  levied  on, 
was  not  equal  to  the  *plaintiffs'  claim  £*322 
for  sawing  against  Vaughan,  and  which  was 
a  lien  upon  this  property;  Vaughan.  therefore, 
cannot  be  said  to  have  any  interest  in  it.  The 
defendant  by  his  advertisement  offered  the 
whole  property:  he  did  not  propose  to  sell  sub- 
ject to  the  plaintiffs'  claim,  but  in  defiance  of 
it.  It  has  been  decided  in  a  variety  of  cases, 
that  where  a  person  is  in  possession  of  personal' 
property,  and  has  a  right  to  that  possession  for 
a  time  certain,  the  interest  of  such  possessor 
may  be  sold.  Such  is  the  case  of  a  lessee  or 
possibly  a  mortgagor  in  possession  before  for- 
feiture. 4  Taunt.,  489;  7  Id.,  11  ;  2  Cow.,  548;. 
3  Wend.,  499.  That  the  interest  of  Vaughan, 
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might  have  been  sold  subject  to  the  plaintiffs' 
lien,  I  am  not  disposed  to  deny.  In  the  case  of 
Moore  v.  Hitchcock,  4  Wend.,  292,  the  interest 
of  the  general  owner  of  a  brick  kiln  was  sold 
subject  to  the  lien  of  the  brick  maker  of  $1.75 
per  thousand  for  making  them;  and  no  question 
was  raised  as  to  the  right  of  the  defendant  to 
the  brick,  he  being  the  purchaser  at  sheriff's 
sale  of  the  interest  of  the  original  owner.  The 
facts  in  this  case,  however,  do  not  present  that 
question;  nor  was  that  the  point  raised  in  the 
court  below  ;  it  was  that  the  action  was  pre- 
maturely brought ;  that  is,  that  the  mere  levy 
without  a  sale  or  removal  of  the  goods,  was  not 
sufficient  to  justify  the  bringing  an  action  of 
replevin.  All  the  cases  in  this  court  support 
the  doctrine  that  replevin  lies  in  all  cases  where 
trespass  de  bonis  asportatis  will  lie.  7  Johns., 
142;  20/rf.,467;  3  Wend..  281.  And  it  has  often 
been  held  that  a  levy,  where  it  is  not  author- 
ized by  law,  is  a  trespass  ;  it  is  not  necessary 
that  there  should  be  a  removal  of  the  property; 
any  exercise  of  control  over  the  property  of  an- 
other is  a  trespass.  Where  an  officer  levies  on 
property  and  leaves  it  in  possession  of  the  de- 
fendant in  the' execution,  the  possession  ac- 
quired by  the  levy  is  sufficient  to  sustain  tres- 
pass or  trover  by  the  officer  against  the  stranger. 
6  Johns.,  196;  2  Saund.,  47.  After  seizure  un- 
der the  execution,  the  goods  are,  in  judgment 
of  law,  in  possession  of  the  officer,  and  the 
person  with  whom  they  are  left  is  his  servant. 
In  Reynold*  v.  Shvler,  5  Cow.,  323,  a  bailiff 
who  distrained  and  sold  the  plaintiff's  goods 
without  removing  them,  was  held  guilty  of  a 
conversion.  So  a  levy  upon  goods  by  virtue 
323*]  of  an  execution,  *though  there  be  no 
removal  of  them,  constitutes  the  officer  a  tres- 
passer, if  the  levy  is  not  justified.  7  Cow., 
735;  Ingersoll  v.  Van  Bokkelin,  7  Cow.,  670, 
proves  that  he  who  has  a  lien  upon  goods,  has 
such  a  special  property  in  them  as  to  support 
trover  against  any  one  who  converts  them  by 
authority  of  the  general  owner;  of  course,  the 
action  would  lie  against  the  general  owner  him- 
self. The  same  doctrine,  as  to  the  liability  of 
any  person  assuming  control  over  the  property 
of  another,  is  recognized  and  asserted  in  Lewis 
v.  Palmer,  6  Wend.,  368,  where  it  was  held 
that  the  act  of  selling  a  stack  of  hay,  though  it 
was  not  removed,  was  a  trespass;  and  in  Phil- 
lips v.  Hall,  8  Wend.,  613,  where  it  is  said  the 
levy  by  the  sheriff  and  taking  a  receiptor 
changed  the  possession  of  the  goods  in  con- 
templation of  law.  It  seems  clear,  therefore, 
that  the  defendant  had  done  enough  to  make 
himself  liable  in  trespass,  if  the  plaintiffs  were 
the  owners  of  the  boards. 

On  the  whole  case,  it  satisfactorily  appears 
that  the  plaintiffs,  having  a  lien  on  the  boards, 
had  such  a  special  property  in  them  as  to  au- 
thorize an  action  to  be  brought  by  them  ;  and 
that  the  defendant,  by  the  levy,  had,  in  contem- 
plation of  law,  dispossessed  the  plaintiffs  of 
their  property  and,  therefore,  the  action  of  re- 
plevin was  well  brought. 

The  judgment  of  the  court  below  should  be  re- 
versed, with  costs  to  abide  the  event ;  venire  de 
novo  to  be  awarded  by  Washington  C.  P. 

Reversed— 26  Wend.,  4«7. 

Trespass—  When  will  lie  against  ministerial  officer. 
Cited  m-10  Wend.,  393 ;  3  Denio,  129 ;  6  Barb.,  80 : 
2  Duer,  105;  27  Wls.,  287 ;  11  Leg.  Obs.,  340 ;  40  N.  J. 
L.,  429. 
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Replevin—  When   may  be  sued  out.    Cited  in— 1? 
Wend..  32:  23  Wend.,  669 ;  7  N.  Y.,  557  ;  10  X.  Y.,  577; 
44  N.  Y.,  139 ;  28  Barb.,  187 ;  9  How.  Pr..  572 ;  27  Wis. 
681. 

Execution—  What  interest  may  be  sold  under.    Dis- 
tinguished—19  How.  Pr.,  485. 

Cited  in-17  Wend..  58 ;  1  N.  Y..  36.  296 ;  11  N.  Y.,. 
505 ;  77  N.  Y.,  200 ;  1  Barb.,  547  ;  1  Abb.  Pr.,  160. 

Also  cited  in— 2  McLean.  153. 


*WILSON  ».  SMITH  KT  AL.    [*324 

Willful  Destruction  of  Dam  Erected  in  Public 
Hicer  under  Authority  of  an  Act  of  the  Legis- 
lature— Remedies — Trespass,  not  Case —  Where 
Injury  Results  from  Negligence,  EitJier  Case  or 
Trespass  Lies — Nonsuit. 

Where  a  party  is  authorized  by  an  Act  of  the  Leg- 
islature to  erect  a  dam  in  a  river  previously  declared 
a  public  highway,  and  after  its  erection  it  is  willful- 
ly and  intentionally  cut  away  by  third  persons,  and 
an  immediate  and  direct  injury  ensues,  the  remedy 
is  by  action  of  trespass,  and  not  case. 

For  the  invasion  of  a  franchise  or  mere  incorpo- 
real right,  the  redress  is  by  action  on  the  case ;  but 
when  the  visible,  tangible,  corporeal  property  of  a 
party  is  injured,  if  the  injury  be  direct,  immediate 
and  willful,  trespass  is  the  proper  form  of  action, 
although  the  property  injured  may  be  connected 
with,  or  be  the  means  by  which  the  incorporeal  right 
is  enjoyed. 

Where  the  injury  is  direct  and  immediate,  pro- 
ceeding from  the  willful  and  intentional  act  of  the 
defendant,  the  action  must  be  trespass;  but  if  the 
injury  be  attributable  to  negligence,  though  it  be 
immediate,  either  case  or  trespass  may  be  brought. 

Where  case  is  brought  when  the  action  should 
have  been  trespass,  if  the  objection  be  taken  on  the 
trial,  the  plaintiff  will  be  nonsuited. 

Citations— 18  Johns.,  257  ;  3  East,  593;  3  Wils.,  411 ;  2 
Bl.,  892;  8  T.  R..  191,  192. 198;  6  T.  R.,  128;  5  T.  R.,  649 ;  1 
Camp.,  497 ;  5  Bos.  &  P.,  117,  446 ;  1  Bos.  &  P.,  472 ;  1 
Chit.  PL,  127;  14  Johns.,  432. 

THIS  action  was  tried  at  the  Livingston  Cir- 
cuit in  Oct.,  1830,  before  the  Hon.  Addi- 
son  Gardiner,  one  of  the  Circuit  Judges. 

The  plaintiff  declared  in  case,  setting  forth 
in  his  declaration  an  Act  of  the  Legislature, 
authorizing  him  to  erect  a  dam  across  the  Gen- 
esee  River  in  a  certain  specified  manner,  at  a 
certain  place,  and  that  he  erected  the  dam  ac- 
cording to  the  provisions  of  the  Act ;  that  he 
was  in  the  possession  and  occupancy  of  a  saw- 
mill supplied  with  water  from  such  dam,  and 
that  the  defendants,  well  knowing  the  prem- 
ises, with  an  intent  to  injure  and  aggrieve  him. 
on,  etc.,  at,  etc., with  axes  and  other  tools  and 
implements,  cut  and  removed  a  part  of  the 
timbers  and  other  materials  composing  the 
dam,  so  that  by  the  action  of  the  water  upon 
the  breach  made  in  the  dam,  a  great  part  there- 
of was  wholly  displaced  and  carried  away,  by 
means  whereof  the  plaintiff  was  deprived  of 
the  use  of  his  mill  for  a  long  time  ;  that  is  to 
say,  from,  etc.,  hitherto,  and  of  the  gains  and 
profits  which  would  have  accrued  to  him  there- 
by, and  was  put  to  great  expense  in  repairing 
the  dam,  and  was  otherwise  greatly  injured, 
etc.  The  defendants  pleaded  the  general  is- 
sue. The  plaintiff  proved  the  erection  of  the 
dam,  and  that  he  owned  a  saw-mill  supplied 
with  water  by  means  *thereof;  that  the  f*32& 
defendants  cut  away  some  of  the  timbers  com- 
posing the  dam,  made  a  breach  in  it,  and  that 
by  means  of  the  breach,  the  operation  of  his 
mill  was  suspended  for  several  months  ;  and 
was  proceeding  to  show  the  amount  of  hia 
damages,  when  the  defendants'  counsel  inter- 
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posed  an  objection  to  the  form  of  the  action, 
insisting  that  the  plaintiff  should  have  brought 
trespass,  and  not  case,  and  on  that  ground 
moved  that  the  plaintiff  be  nonsuited.  The 
counsel  for  the  plaintiff  contended  that  the  ac- 
tion was  for  the  disturbance  of  a  franchise, 
and  that  for  such  an  injury  the  only  remedy 
was  case;  but  whether  so  or  not,  the  objection 
to  the  form  of  action  could  not  be  taken  at  the 
trial.  The  judge  nonsuited  the  plaintiff,  who 
now  moved  for  a  new  trial. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  plaintiff.  The  Legislature,  in  pursuance 
of  the  right  vested  in  them  by  the  common  law 
to  declare  navigable  rivers,  although  above  tide 
water,  public  highways,  and  in  the  assertion 
of  the  principle  that  the  rights  of  the  riparian 
owners  to  the  stream,  if  navigable,  are  subject 
to  the  right  of  the  public  to  use  the  waters  of 
such  stream  as  a  highway  for  the  passage  of 
boats,  rafts,  etc.,  long  since  declared  the  Gen- 
csee  River  a  public  highway,  and  made  it  un- 
lawful for  any  person  to  obstruct  the  naviga- 
tion thereof,  subjecting  the  offender  to  a  pen- 
alty, and  declaring  the  offense  a  misdemeanor. 
2  R.  L.,  285,  etc.,  sec.  1,  2.  In  1826,  by  an  Act 
of  the  Legislature,  the  plaintiff  was  author- 
ized to  erect  a  dam  across  the  Genesee  River 
upon  certain  conditions,  with  which  he  com- 
plied. He  was,  therefore,  possessed  of  a  fran- 
chise granted  to  him  by  the  Legislature,  for  a 
disturbance  of  which  his  only  remedy  was  by 
action  on  the  case.  3B1.  Com.,  237;  Com.  Dig., 
tit.  Action  on  the  Case  for  Disturbance,  A,  1- 
«  ;  Id.,  tit.  Action,  M,  2,  and  note  to  Vol.  I., 
Day  ed.,  p.  242  ;  15  Johns.,  387.  Case  is  the 
proper  remedy  for  the  disturbance  of  a  private 
road,  14  Johns.,  383;  besides,  where  the  in  jury 
is  consequential,  although  the  act  be  immedi- 
ate, case  lies:  as  where  one  person  fixes  a  spout 
upon  his  own  land  and  injures  the  land  of  an- 
other, or  digs  trenches  in  his  own  land  by 
which  he  diverts  the  water  of  a  stream,  or 
erects  a  dam  by  which  he  overflows  the  ma- 
326*]  chinery  of  his  *neighbor's  mill.  2  Ld. 
Raym.,  1402;  S.C.,  ISalk.,  624.  But  if  the  ac- 
tion should  have  been  trespass,  the  whole  case 
appearing  on  the  declaration,  and  the  defend- 
ants, instead  of  demurring,  having  chosen  to 
take  issue,  the  plaintiff  ought  not  to  have  been 
non-suited.  2  Wend.,  158. 

Mr.  J.  C.  Spencer,  for  the  defendants. 
The  legislative  permission  to  erect  a  dam,  was 
but  a  modification  of  the  statute  declaring  the 
•Genesee  River  a  public  highway,  and  so  far 
was  a  repeal  of  that  statute,  restoring  to  the 
plaintiff  his  rights  as  owner  of  the  bank  of  the 
river,  but  conferring  no  new  rights.  The  pub- 
lic had  no  other  or  greater  rights  in  this  case 
than  they  have  in  a  road  passing  over  the  land 
of  an  individual  who  retains  his  exclusive 
rights  for  every  purpose  not  inconsistent  with 
the  public  right  of  way,  and  may  maintain 
trespass  for  any  injury  to  those  rights.  2  Johns. , 
,357;  15  Id.,  447;  6  Cow.,  579;  18  Mass.,  122;  5 
Id.,  125;  7  Id.,  885.  Besides,  here  was  no  fran- 
chise granted  to  the  plaintiff;  by  the  very  terms 
of  the  Act,  the  authority  to  erect  the  dam  was 
not  to  be  construed  so  as  to  affect  the  rights  of 
individuals  who  might  be  injured  by  the  erec- 
tion or  continuance  of  the  dam.  Laws  of  1826, 
ch.  208,  p.  243.  The  only  effect  of  the  grant 
was  to  authorize  the  defendant  to  erect  a  dam, 
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as  he  might  have  done,  had  the  stream  been 
his  own,  without  grant,  and  to  protect  the  dam 
when  built  from  being  indicted  as  a  public 
nuisance;  and  so  it  was  held  in  the  similar  case 
of  Orittenden  v.  Wilson,  5  Cow.,  167.  Had  the 
plaintiff  possessed  no  rights  other  than  those 
granted  by  the  Act,  it  is  conceded  that  his 
proper  remedy  would  have  been  case,  as  it  was 
held  in  14  Johns.,  383,  cited  on  the  other  side, 
which  was  a  suit  by  an  individual  who  had  ob- 
tained a  private  road  over  the  land  of  another, 
and  brought  his  action  against  the  owner  of 
the  land  for  entering  upon  and  using  the  road. 
If,  then,  this  cannot  be  considered  the  disturb- 
ance of  a  franchise,  it  cannot  be  doubted  but 
that  the  action  should  have  been  trespass  ;  the 
wrong  was  willful  and  the  injury  immediate, 
18  Johns.,  257,  and  the  judge  did  right  to  non- 
suit the  plaintiff.  1  Chit.  PI.,  194. 

*By  the  Court,  Sutherland,  /.  The  [*327 
action  in  this  case  should  have  been  trespass, 
and  not  trespass  on  the  case.  The  ground  on 
which  the  form  of  the  action  was  endeavored 
to  be  maintained  at  the  trial,  and  also  upon  the 
argument  at  bar,  was, that  the  right  to  erect  the 
dam,  for  an  injury  to  which  the  action  was 
brought,  was  a  franchise,  an  incorporeal  here- 
ditament; and  that  for  an  injury  to  property, or 
right  of  that  description,  trespass  will  not  lie. 
The  principle  here  adverted  to,  does  not  apply 
to  the  case.  The  right  to  erect  the  dam  is  a 
franchise  ;  it  is  conferred  by  the  Legislature, 
the  soverign  power;  it  is  an  incorporeal  right  ; 
but  the  dam  itself  is  not  a  franchise,  nor  is  it 
incorporeal.  The  right  to  keep  a  ferry,  or  to 
erect  a  bridge,  or  to  navigate  a  particular  river 
or  lake  by  steam,  may  be  a  franchise  ;  but  the 
bridge  itself,  or  the  boats  and  machinery  em- 
ployed in  the  ferry,  or  the  navigation  of  the 
river,  may,  notwithstanding,  be  the  subjects  of 
trespass.  Suppose  the  outrage  which  is  alleged 
in  this  case  to  have  been  committed  on  the 
plaintiff's  dam,  had  been  committed  upon  the 
Cayuga  Bridge,  or  the  steamboat  navigating 
that  lake,  or  the  ferry-boats  between  Albany 
and  Greenbush,  or  Albany  and  Troy;  can  there 
be  a  doubt  that  the  individuals  who  perpetrat- 
ed the  act  would  be  liable  as  trespassers  to  the 
individuals  or  companies  to  whom  the  bridge 
or  boats  belonged?  So  far  as  the  incorporeal 
right  is  invaded,  the  redress  is  by  an  action  on 
the  case.  But  when  visible,  tangible,  corporeal 
property  is  injured,  if  the  injury  be  direct,  im- 
mediate and  willful,  trespass  is  the  proper  form 
of  action,  although  that  property  may  be  con- 
nected with,  or  be  the  means  by  which  an  in- 
corporeal right  is  enjoyed. 

I  did  not  understand  the  counsel  for  the 
plaintiff  to  deny,  that  independently  of  this 
particular  feature  of  the  case,  the  action  might 
and  should  have  been  trespass.  The  evidence 
certainly  shows  a  very  clear  case  of  direct  and 
immediate  injury,  from  the  willful  and  inten- 
tional act  of  the  defendants;  and  in  such  a  case 
I  consider  it  well  settled  that  the  action  must 
be  trespass.  This  subject  was  very  elaborately 
considered  by  this  court  in  Percival  v.  Ilickey, 
18  Johns.,  257,  where  all  the  leading  cases  were 
referred  to  and  analyzed.  The  case  of  Leame 
v.  Bray,  8  East,  593,  was  considered  as  estab- 
lishing *the  true  doctrine;  and  there,  [*328 
as  in  Percival  v.  Hickey,  it  was  held,  that  where 
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the  injury  is  the  immediate  and  direct  result 
of  the  force  originally  applied  or  directed  by 
the  defendant,  trespass  is  the  proper  remedy, 
whether  the  injury  was  willful  or  not.  In  both 
of  those  cases  it  was  the  result  of  negligence 
only  and  yet  the  actions  were  sustained.  Scott 
v.  Shepard,%  Will.  ,411;  S.  C.,  2  Bl.,  892; 
Oqle  v.  Barnes,  8  T.  R,  198;  6  Id.,  128;  5  Id., 
649;  1  Str.,  596,  636;  Hob.,  184;  Peake  N.  P., 
107;  1  T.  R,  569;  1  Camp.,  497;  5  Bos.  &  P., 
117,  446;  1  Id.,  472.  Mr.  Chitty  states  the  rule 
correctly,  as  I  apprehend,  1  Chit.  PI.,  127;  he 
says,  in  cases  of  injuries  arising  from  driving 
carriages  or  navigating  ships,  etc.,  if  the  in- 
jury were  immediate,  and  be  stated  in  the  dec- 
laration to  have  been  willfully  committed,  or 
appear  to  have  been  so  on  the  trial,  the  remedy 
must  be  trespass;  but  if  the  injury  were  at- 
tributable to  negligence,  though  it  were  im- 
mediate, the  party  injured  has  an  election 
either  to  treat  the  negligence  of  the  defendant 
as  the  cause  of  action,  and  to  declare  in  case, 
or  to  consider  the  act  itself  as  the  injury,  and 
to  declare  in  trespass. 

The  cases  already  referred  to  support  this 
distinction.  It  was  also  taken  in  this  court  in 
Blin  v.  Campbell,  14  Johns.,  432,  and  was  rec- 
ognized by  Judge  Spencer,  in  delivering  the 
opinion  of  the  court,  in  Percival  v.  Hickey.  In 
this  case  the  injury  was  direct  and  immediate, 
and  the  evidence  showed  it  to  have  been  will- 
fully committed,  and  according  to  the  author- 
ities referred  to,  trespass  only  would  lie  in  such 
a  case.  In  trespass  all  the  consequential  dam- 
ages may  be  recovered  under  9.  per  quod,  so  that 
there  is  no  necessity  for  departing  from  the  ap- 
propriate form  of  action.  The  only  remaining 
question  is,  whether  this  objection  to  the  form 
of  the  action  could  be  taken  upon  the  trial. 
Leame  v.  Bray,  3  East,  593,  is  a  direct  author- 
ity for  the  position  that  the  objection  may  be 
taken  at  the  trial  ;  in  that  case,  as  in  this,  it 
was  taken  at  the  trial,  and  the  plaintiff  was 
nonsuited  on  that  ground  alone,  and  on  the 
motion  to  set  aside  the  nonsuit,  no  objection 
was  started,  that  it  was  not  ground  of  nonsuit 
if  the  action  was  in  fact  misconceived.  The 
real  objection  is,  that  the  evidence  does  not 
sustain  the  action,  and  that  is  in  all  cases  ground 
329*]  of  nonsuit.  In  Ogle  *v.  Barnes,  8  T. 
R,  191,  192,  which  was  an  action  on  the  case, 
Lawrence,  J.,  says,  if  it  had  appeared  in  evi- 
dence in  this  case  that  the  defendants  had  will- 
fully done  the  act,  the  plaintiff  must  have  been 
nonsuited.  It  is,  in  truth,  a  variance  between 
the  declaration  and  the  proof. 

Motion  for  new  trial  denied. 

Cited  in-6  Hill,  177 ;  3  Barb..  49 :  10  Barb.,  657 ;  4 
How.  Pr.,  229;  6  How.  Pr..  231 ;  2  Co.  R.,  146. 


McFARLAND  t».  McNITT. 

Action  by  Sheriff  on  Replevin  Bond — Pleading. 

In  an  action  by  the  sheriff  on  a  replevin  bond,  it 
Is  not  necessary  to  aver  in  the  declaration  the  issu- 
ing1 of  a  writ  of  retorw)  habendound  return  of  elnn- 
gata  thereon ;  such  averment  need  not  be  made, 
whether  the  bond  be  under  the  4th  or  the  8th  section 
of  the  Act  of  1813,  regulating  replevins. 

Citations— 2  Westm.,  13  Edw.,  ch.  2 ;  11  Geo.  II., 
ch.  19 :  3  Wend.,  64 :  4  Wend..  618 ;  Gilb.  Replev.,  67- 
69 :  2  Selw.  2V.  P.,  904-908 ;  1  Ld.  Raym.,  278 :  2  H.  Bl., 
36.  547 ;  1  Saund.,  195 ;  5  Com.  L.  R.,  429;  2  Bing.,  349, 
H.  ;  11  Com.  L.  R.,  236 ;  5  Barn.  &  C..  284. 
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TERROR  from  the  Washington  C.  P.  This 
J-J  was  a  suit  by  the  plaintiff,  as  late  sheriff 
of  the  County  of  Washington,  on  a  replevin 
bond,  in  the  penal  sum  of  $50,  taken  by  him 
on  making  deliverance  under  a  plaint  in  re- 
plevin of  property  taken  by  virtue  of  a  jus- 
lice's  execution.  The  plaintiff  in  the  replevin 
suit  was  non  pronsed  for  not  answering  an 
avowry,  and  judgment  of  retorno  was  awarded 
to  the  defendant.  The  plaintiff  in  the  suit  on 
the  replevin  bond  averred  that  the  plaintiff  in 
replevin  had  not  prosecuted  his  suit  with  ef- 
fect, nor  returned  the  property  replevied.  The 
declaration  contained  two  counts.  The  defend- 
ant demurred  generally,  and  assigned  as  spe- 
cial cause  of  demurrer  that  in  the  commence- 
ment of  the  declaration  the  plaintiff  demanded 
a  debt  of  $100  ;  whereas  the  bond  set  forth  in 
each  count  of  the  declaration  is  in  the  penalty 
of  only  $50,  and  in  each  count  the  non-payment 
of  $50,  parcel  of  the  sum  of  $100,  is  assigned 
as  a  breach,  instead  of  assigning  as  a  breach 
the  non  payment  of  the  sum  specified  in  the 
penal  part  of  the  bond.  The  C.  P.  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  sued 
out  a  writ  of  error. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 
The  sheriff  was  authorized  to  take  the  bond  de- 
clared on,  although  the  property  replevied  was 
not  taken  as  a  distress  for  rent.  1  Saund.,  195, 
notee;  1  Ld.  Raym.,  278;  Carth.,  248,  249; 
Comb.,  228.  The  *only  difference,  [*33O 
either  in  form  or  substance,  whether  the  bond 
be  taken  under  the  4th  or  the  8th  section  of 
the  Act,  is,  that  in  the  former  case  the  suit 
must  be  in  the  name  of  the  sheriff,  in  the  other 
it  may  be  in  the  name  of  the  assignee.  When 
the  action  is  in  the  name  of  the  sheriff,  the  dec- 
laration may  be  upon  the  penal  part  of  the  bond 
alone,  without  setting  forth  any  of  the  proceed- 
ings in  the  replevin  suit.  Carth.,  248  ;  1  Ld. 
Raym..  278;  3 Id.,  143;  Comb.,  228;  Fortescue, 
209,  210,  361;  Gas.  t.  Hardw.,  137.  In  Morgan 
v.  Griffith,  7  Mod.,  380,  it  was  expressly  de- 
cided that  the  sheriff  need  not  show  in  an  ac- 
tion on  the  bond  that  a  judgment  de  retorno 
had  been  rendered;  the  breach  assigned  in  that 
case  was  that  the  suit  was  not  prosecuted  with 
effect,  and  the  bond  being  under  the  13  Ed.  I. ; 
similar  to  which  is  the  4th  section  of  our  Act. 
And  so  in  an  action  on  a  bond,  under  11  Geo. 
II. ,  similar  to  which  is  the  8th  section  of  our 
Act,  it  has  been  held  that  to  maintain  the  ac- 
tion, it  is  not  necessary  to  show  a  writ  of  re- 
torno habendo  and  a  return  of  elongata.  5  Barn. 
&  C.,  284;  and  such  was  the  decision  of  this 
court  in  Gould  v.  Warner,  3  Wend.,  54.  Sub- 
sequently, in  Knapp  v.  Colburn,  4  Wend.,  618, 
this  court  held,  that  in  an  action  on  a  bond 
under  the  4th  section,  it  was  not  necessary  to 
aver  the  issuing  of  a  writ  of  retorno  and  a  re- 
turn of  elongata  thereon.  The  bond  is  forfeited 
as  well  by  not  prosecuting  the  suit  with  suc- 
cess, as  by  not  returning  the  goods,  if  return 
be  adjudged;  and  even  if  the  goods  be  actually 
returned,  such  return  is  no  answer  to  a  breach 
that  the  plaintiff  failed  in  the  suit.  Cas.  t. 
Hardw.,  137;  Carth.,  248,  519;  7  Mod.,  380;  2 
Wils.,  41;  5  T.  R.,  195  ;  2  Brod.  &  B.,  107  ;  5 
Barn.  &  C.,  284;  3  Wend.,  61.  As  to  the  spe- 
cial causes  of  demurrer,  the  rule  is  well  settled, 
that  where  there  are  several  counts  in  a  dec- 
laration for  debt,  the  declaration  must  com- 
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mence  with  demanding  the  sum  total  of  all  the 
counts,  and  each  count  must  conclude  with  the 
particular  sum  demanded,  as  parcel,  etc.  1 
Chit.  PI.,  344;  4  Wend.,  387. 

Mr.  D.  Russell,  for  the  defendant  in  error. 
The  bond  in  this  case  was  taken  under  the  4th 
section  of  the  Statute  Regulating  Replevins,  1 
R.  L.,  92,  and  is  different  from  that  prescribed 
331*]  *by  the  8th  section  of  the  Act.  The  lat- 
ter bond  must  be  in  double  the  amount  of  the 
goods  or  chattels  distrained,  must  be  condi- 
tioned to  prosecute  the  suit  with  effect,  and 
without  delay,  and  for  returning  the  goods,  if, 
etc.,  and  may  be  assigned  to  the  defendant  in 
the  replevin  suit.  Not  so  as  to  the  security  to 
be  taken  under  the  4th  section;  it  is  for  the  in- 
demnity of  the  sheriff  alone.  If  he  take  secu- 
rity otherwise  than  is  directed,  or  neglects  to 
take  any,  he  is  answerable  for  the  price  or 
value  of  the  goods;  but  to  entitle  him  to  main- 
tain an  action  against  the  sureties,  he  is  bound 
to  show  that  he  is  damnified;  that  is,  the  judg- 
ment of  retorno  habendo  has  been  awarded,  a 
writ  issued  in  conformity  to  such  judgment, 
and  elongata  returned  thereto.  He  is  liable  only 
for  the  price  or  value  of  the  beasts,  goods  or 
chattels  distrained,  and  cannot  be  called  upon 
until  a  return  of  elongata  and  if  not  liable  him- 
self, has  no  cause  of  action  against  the  sureties. 
4  Pa.,  433  ;  W.  Bl.,  1220  ;  18  Johns.,  435  ;  4 
Wend.,  616;  1  Ld.  Raym.,  278;  1  Saund.,  195, 
n.  3;  2Archb.  Pr.,68;  2Inst.,  840:  2 Sell.,  178; 
18  Vin.,  399.  The  bond  in  this  case  is  condi- 
tioned that  the  plaintiff  shall  prosecute  his  suit 
with  effect  and  without  delay,  as  well  as  to  re- 
return  the  goods,  if  return  shall  be  adjudged, 
but  the  statute  does  not  require  such  a  bond  to 
be  taken;  and  it  is  a  well  settled  principle,  that 
if  a  statutory  bond  contain  more  than  is  re- 
quired by  the  Act  under  which  it  is  taken,  it 
is  not  binding  upon  the  obligor,  and  cannot  be 
enforced.  9  Pick.,  395.  Besides,  the  declara- 
tion is  bad  for  the  special  cause  assigned;  the 
sureties  cannot  be  held  liable  beyond  the  pen- 
alty of  the  bond. 

By  the  Uourt,  Nelson,  J.  The  only  ground 
taken  to  sustain  the  demurrers,  which  I  shall 
notice,  is  that  the  plaintiff  should  have  averred 
in  his  declaration  the  issuing  of  a  writ  of  re- 
torno habendo,  and  a  return.of  elongata  thereto. 
In  the  case  of  Armstrong  v.  Burrell,  decided  at 
the  last  term  (not  reported),  the  question  aris- 
ing in  this  case  was  substantially  decided.  The 
declaration  there  was  like  the  present,  on  a 
bond  given  to  the  sheriff,  under  the  4th  section 
of  the  Act  Concerning  Replevins,  and  the  con- 
dition was  in  the  same  form  as  here.  The  de- 
fendants demurred,  and  the  principal  ground 
332*]  *relied  on  was  that  the  condition  of  the 
bond  "  to  prosecute  the  suit  with  effect  and 
without  delay,"  was  unauthorized  by  the  4th 
section  and,  therefore,  void.  Upon  an  exam- 
ination of  the  authorities  and  an  inquiry  into 
the  practice  of  the  sheriffs  in  taking  bonds  un- 
der the  Statutes  Westminster,  2,  or  13  Edw.  I. , 
ch.  2,  and  11  Geo.  II.,  ch.  19.  of  which  the  4th 
and  8th  sections  of  our  Act  are  copies,  it  was 
found  to  be  well  settled  in  England,  that  the 
condition  of  the  bond  was  the  same  in  form, 
and  its  legal  effect  the  same,  whether  taken 
under  one  statute  or  the  other ;  or,  in  other 
words,  that  a  condition  of  the  bond  under  the 
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Statute  2  Westm.,  in  the  form  required  by  the 
Statute  Geo.  II.  was  valid,  and  that  a  failure 
to  prosecute  the  suit  with  effect,  that  is,  with 
success,  was  a  forfeiture  of  the  condition,  and 
gave  to  the  sheriff  the  right  to  institute  a  suit 
on  the  bond.  The  condition  and  legal  effect 
of  the  bond  being  the  same,  it  necessarily  fol- 
lows that  the  form  of  the  pleading  shoufd  be 
the  same.  The  books  show  that  such  has  been 
the  uniform  understanding  and  practice  of  the 
profession. and  the  decisions  of  the  courts  have 
been  in  conformity  thereto.  This  court  had 
occasion  to  examine  the  question  under  con- 
sideration, in  the  case  of  a  suit  on  a  bond,  un- 
der the  8th  section,  in  3  Wend.,  54,  and  it  was 
there  decided  that  the  averment  in  the  decla- 
ration of  the  issuing  of  the  writ  of  retorno  ha- 
bendo  and  the  return  of  elongata  thereto  was 
not  essential.  See,  also,  4  Wend.,  618.  The 
English  authorities  on  this  subject  will  be  found 
in  Gilb.  Replev,  67-69;  2  Selw.  N.  P.,  904-908; 
1  Ld.  Raym.,  278;  2  H.  Bl.,  36,  547;  1  Saund., 
195  ;  9  Com.  L.  R.,  429  ;  2  Bing.,  349,  n.  ;  11 
Com.  L.  R.,  236  ;  5  Barn.  &  C.,  284.  The 
special  causes  of  demurrer  were  untenable,  and 
there  was  no  ground  for  the  general  demurrer. 

Judgment  reversed.1 

Cited  in— 18  Wend.,  584;  6  How.  Pr.,  51 

1.— Decided  January  Term  last. 


*COWDEN  ».  PEASE.        [*333 

Action  on  Replevin  Bond —  W?ten  Maintainable. 

An  action  on  a  replevin  bond  cannot  be  main- 
tained, unless  previous  to  the  suit  on  the  bond,  a 
writ  of  retorno  lialjendo  has  returned  unsatisfied  iu 
whole  or  in  part. 

The  issuing-  and  return  of  such  writ  is,  however, 
mere  matter  of  proof,  and  need  not  be  averred  in 
the  declaration. 

Citations- -2  R.  S.,  382,  sec.  31 ;  523,  sec.  7  ;  533,  sees. 
64,  65 ;  1  R.  L.,  92,  93,  sees.  4,  8 ;  324,  sec.  6. 

DECLARATION  on  replevin  bond.  The 
plaintiff  declared  as  the  assignee  of  a  re- 
plevin bond,  alleged  to  have  been  executed 
June  1,  1830.  He  set  forth  the  issuing  of  a  writ 
of  replevin,  that  by  virtue  thereof,  the  sheriff 
took  the  goods  and  chattels  in  the  writ  speci- 
fied out  of  the  custody  of  the  defendant  in  the 
same  ;  that  at  the  July  Term,  1830,  of  this 
court,  the  plaintiff  in  the  replevin  suit  was  non 
prossed,  and  judgment  of  return  of  the  goods 
was  awarded  in  favor  of  the  defendant.  He  then 
averred  that  no  return  of  the  goods  had  been 
made  to  the  defendant  in  the  replevin  suit,  but 
the  same  had  been  converted  and  disposed  of 
by  the  plaintiff  in  replevin  ;  and  after  setting 
forth  the  assignment  by  the  sheriff  of  the  re- 
plevin bond  to  the  defendant  in  the  replevin 
suit  (the  now  plaintiff),  he  concludes  by  saying 
that  an  action  had  accrued  to  him  to  demand 
and  have  the  penalty  of  the  bond,  and  that  the 
obligor  had  not  paid  the  same.  The  defendant 
pleaded  non  estfactum  and  a  special  plea,  the 
purport  of  which  is  unnecessary  to  be  stated, 
as  it  was  admitted  by  the  defendant's  counsel 
to  be  bad.  The  plaintiff  demurred  to  the  special 
plea,  and  the  defendant  joined  in  demurrer, 
contending  that  the  declaration  was  defective, 
and  that  as  the  plaintiff  had  committed  the 
first  fault  in  pleading,  the  defendant  was  en- 
titled to  judgment. 

WEND.  10. 
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Mr.  G.  C.  Goddard,  for  the  defendant,  in 
the  first  place  submitted  whether  the  action 
•could  be  maintained  in  the  name  of  the  assign- 
ee, there  being  no  express  provision  in  the  Re- 
vised Statutes,  in  reference  to  the  action  of  re- 
plevin, authorizing  a  suit  in  the  name  of  the 
assignee  of  the  replevin  bond.  In  the  former 
statutes  there  was  such  a  provision,  1  R.  L.,93, 
334*]  sec.  8.  *The  Revised  Statutes  speak  of 
the  defendant  in  replevin  as  the  assignee  of  the 
sheriff,  and  of  his  remedy  upon  the  bond  exe- 
cuted to  the  sheriff,  but  do  not  give  an  action 
in  the  name  of  the  assignee.  2  R.  S.,  532,  533, 
sees.  58,  64.  The  assignee  of  a  bond  at  com- 
mon law  must  sue  in  the  name  of  the  obligee, 
and  when  it  is  intended  by  a  statute  to  give 
the  right  to  an  assignee  to  sue  in  his  own  name, 
it  is  so  expressly  declared.  Here  is  no  such 
declaration,  and  the  statute  is  satisfied  by  a 
.suit  in  the  name  of  the  sheriff.  But  he  chiefly 
insisted  that  the  declaration  was  defective  in 
omitting  to  state  the  issuing  of  a  writ  of  retorno 
habendo,  and  that  the  same  was  returned  un- 
satisfied in  whole  or  in  part ;  contending  that 
by  the  terms  of  the  Revised  Statutes,  the  de- 
fendant in  replevin  was  not  entitled  to  his  ac- 
tion upon  the  replevin  bond,  unless  the  writ  of 
retorno  habendo  was  returned  unsatisfied  in 
whole  or  in  part,  2  R.  S.,  533,  sec.  64;  and  that 
the  rule  of  pleading,  as  found  in  the  English 
books,  that  an  averment  of  the  issuing  of  such 
writ  is  not  necessary  in  a  suit  on  the  replevin 
bond,  although  correct  in  England,  inasmuch 
as  the  statute  there  does  not  require  it,  cannot 
prevail  here,  as  our  statute  makes  the  issuing 
and  return  of  such  writ  prerequisites  to  the 
action  ;  and  in  support  of  this  position  he  cited 
4  Cow..  39. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Nelson,  .7.  The  defendant's 
counsel  admits  the  plea  to  be  bad,  but  insists 
that  the  declaration  is  defective  in  not  averring 
the  issuing  of  a  writ  of  retorno  habendo,  and 
that  the  same  was  returned  unsatisfied,  and  re- 
poses himself  upon  the  provisions  of  the  Re- 
vised Statutes  as  found  in  2  R.  S.,  533,  sec.  64. 
Such  averment  was  not  necessary  ^previous  to 
the  Revised  Statutes,  3  Wend.,  54  ;  and  they 
do  not  alter  the  form  of  pleading  in  replevin, 
as  the  condition  of  the  bond  is  substantially  the 
same  as  prescribed  by  the  former  statute,  1  R. 
L.,  92,  93,  sees.  4,  8,  and  2  R.  S.,  523,  sec.  7. 
Under  the  former  statute  the  plaintiff  recov- 
ered judgment  for  the  penalty,  and  the  action 
on  the  replevin  bond  was  held  not  to  be  within 
the  statute  requiring  an  assignment  of  breaches. 
3  Wend.,  54.  Now  the  Revised  Statutes  re- 
quire an  assignment  of  breaches  of  the  con- 
dition of  the  bond  as  in  other  cases,  and  the  re- 
335*]  turn  of  the  sheriff  *to  the  execution  is- 
sued in  the  action  of  replevin.it  is  declared, shall 
be  evidence  of  such  breach,  2  R.  S.,  533,  sec. 
65  ;  and  the  section  immediately  preceding.lim- 
its  the  recovery  on  the  bond  to  the  value  of 
the  property  replevied,  and  the  moneys,  dam- 
ages and  costs  awarded  to  the  defendant  in  the 
replevin  suit,  as  the  case  may  be.  It  is  true 
that  the  suit  on  the  bond  cannot  be  commenced 
until  the  return  of  the  execution  unsatisfied  in 
whole  or  in  part,  sec.  64  ;  but  this  is  matter  of 
proof,  as  in  a  suit  upon  a  recognizance  of  bail. 
1  R.  L.,  324,  sec.  6 ;  2  R.  S.,  382,  sec.  31.  The 
WEND.  10. 


issuing  of  the  capia*  ad  gatuifaciendum  against 
the  principal,  and  a  return  of  non  est  inventus 
thereon,  before  the  commencement  of  the  suit 
against  the  bail,  was  always  essential  to  the 
maintenance  of  such  suit  ;  but  it  was  never 
necessary  to  aver  in  the  declaration  the  issuing 
and  return  of  such  writ.  We  prefer  retaining 
under  the  Revised  Statutes  the  old  forms  of 
pleading,  where  it  can  be  done  without  a  vio- 
lation of  well  established  principles. 
Judgment  for  plaintiff. ' 

Cited  in-12  Wend.,  122 ;  8  How.  Pr.,  5 J. 329;  4  Bos. 
103;  29  Mich.,  211. 

1.— Decided  January  Term,  1833. 


QUICK  v.  GARRISON. 

Purchase  at  Sheriff's  Sale  of  Husband's  Property 
by  Trustee  of  Wife  with  Trust  Funds  Belong- 
ing to  Her— In  Absence  of  Fraud.  Such  Prop- 
erty not  Subject  to  Debts  of  Husband. 

Personal  property  of  the  husband,  bought  in  at  a 
sheriff's  sale  by  a  trustee  of  the  wife  with  trust 
funds  belonging  to  her,  and  left  with  the  wife  who 
resides  with  her  husband,  is  not  subject  to  the  debts 
of  the  husband  ;  where  there  is  no  pretense  of  fraud 
in  the  purchase,  no  allegation  that  the  act  of  leav- 
ing the  property  with  the  wife  was  fraudulent,  or 
done  with  the  intent  to  defraud  the  creditors  of  the 
husband,  and  no  evidence  that  the  husband  ever 
exercised  acts  9f  ownership  over  the  property,  or 
in  any  manner  intermeddled  with  it :  so  held,  where 
such  purchase  was  made  in  1817,  and  the  property 
was  levied  upon  as  long  subsequent  as  1828,  under 
an  execution  against  the  husband. 

It  seems,  that  without  some  proof  of  actual  fraud 
the  question  whether  such  a  transaction  be  fraudu- 
lent or  not  will  not  be  submitted  to  a  jury. 

THIS  was  an  action  of  replevin,  tried  at  the 
Dutchess  Circuit  in  Nov.,  1830,  before 
the  Hon.   James   Emott,   one  of  the  Circuit 
Judges. 

In  1829,  the  defendant,  as  a  deputy-sheriff, 
by  virtue  of  an  execution  against  one  John 
Hasten,  levied  upon  a  horse,  wagon,  harness 
*and  a  number  of  cattle,  on  a  farm  in  [*336 
the  possession  of  the  defendant  in  the  execu- 
tion. The  plaintiff  replevied  the  property,  and 
proved  that  previous  to  1817,  in  a  suit  for  the 
partition  of  certain  lands  in  which  Mrs.  Mas- 
tin,  the  wife  of  John  Mastin,  was  interested  as 
a  part  owner,  the  lands  were  sold,  and  the 
share  of  the  proceeds  belonging  to  Mrs.  Mas- 
tin,  was,  by  the  order  of  the  Supreme  Court, 
paid  over  to  the  plaintiff,  as  the  trustee  of  Mrs. 
Mastin,  for  her  sole  and  separate  use.  In  1817, 
the  personal  property  of  John  Mastin  being 
about  to  be  sold  on  various  executions  against 
him,  amounting  to  about  $900,  the  plaintiff 
deposited,  from  the  trust  funds  in  his  hands, 
the  sum  of  $900  with  an  agent,  and  instructed 
him  to  bid  in  the  property.  The  property  was 
accordingly  bid  in  for  the  plaintiff  by  such 
agent,  who  paid  a  full  and  fair  price  "for  it, 
and  probably  left  it  on  the  farm  where  Mastin 
resided,  for  the  use  of  Mrs.  Mastin,  although 
such  fact  is  not  stated  in  the  case.  The  prop- 
erty levied  upon  by  the  defendant  in  this  suit, 
was  the  same  bid  in  by  the  agent  in  1817,  ex- 
cept that  some  of  the  cattle  were  the  increase 
of  the  original  stock.  The  evidence  being 
closed,  the  defendant  insisted  that  the  plaint- 
iff had  failed  in  showing  title  in  himself,  and 
that  no  such  taking  had  been  proved  as  would 
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entitle  him  to  maintain  this  action,  it  appear- 
ing that  a  claim  of  property  had  been  inter- 
posed, and  probably  there  had  not  been  an 
actual  removal  of  the  property.  The  judge 
charged  the  jury  that  there  was  sufficient  evi- 
dence of  title  in  the  plaintiff  to  the  property  in 
question,  and  that  the  taking  which  had  been 
proved,  was  enough  to  sustain  the  action.  The 
jury  found  for  the  plaintiff,  and  the  defendant 
moves  for  a  new  trial. 

Mr.  I.  L.  Wendell,  for  the  defendant.  The 
trustee,  by  investing  the  trust  funds  in  the  pur- 
chase of  the  personal  property  of  the  husband, 
and  leaving  the  property  in  the  possession  of 
the  husband,  lost  all  control  over  it.  It  has 
been  held  that  if  a  trustee  who  has  the  wife's 
property,  pays  the  rents  and  profits  of  the  real 
estate,  or  hands  over  the  personal  estate  to  the 
husband,  the  wife  has  no  remedy.  5  Ves.,  743. 
A  fortiori,  cannot  a  trustee  reclaim  it  after  vol- 
untarily placing  property  belonging  to  the 
wife  in  the  possession  of  the  husband?  See, 
337*]*also,  1  Ves.,  539;  2  Vern.,  270;  9  Ves., 
176;  Sid.,  620.  Nor  is  the  situation  of  the 
trustee  bettered  if  the  property  purchased  by 
him  be  considered  in  the  possession  of  the 
wife.  Property  thus  situated  is  subject  to  the 
debts  of  the  husband,  for  as  a  general  rule,  it 
is  an  undeniable  proposition  that  the  possession 
of  the  wife  is  the  possession  of  the  husband. 
The  only  exception  to  the  rule  is,  where  there 
are  articles  entered  into  before  marriage,  and 
the  possession  of  the  wife  is  in  pursuance  of 
and  in  execution  of  the  agreement  thus  made, 
as  where  it  is  agreed  that  she  shall  carry  on  a 
separate  business.  3  T.  R.,  618,  620;  Cow., 
432.  Here  there  was  no  pretense  of  marriage 
articles.  Nor  can  the  possession  of  the  prop- 
erty by  the  wife  be  deemed  to  be  in  conform- 
ity to  the  trust  reposed  in  the  trustee;  on  the 
contrary,  it  was  a  direct  violation  of  the  trust, 
the  object  of  which  was  to  keep  the  property 
of  the  wife  beyond  the  reach  of  the  husband. 
The  judge,  therefore,  erred  in  instructing  the 
jury  that  the  plaintiff  had  shown  title;  he 
should  have  instructed  them  to  find  that  the 
possession  was  fraudulent  as  it  respected  the 
creditors  of  the  husband,  it  enabling  him  to 
obtain  undue  credit. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  That  the 
judge  was  correct  in  his  charge,  there  can  be 
no  doubt.  The  property  was  purchased  by 
the  agent  of  the  plaintiff,  which  vested  in  him 
the  legal  estate.  The  taking  by  the  defendant 
consisted  of  an  actual  removing  the  cattle  off 
the  farm  where  they  had  been  kept.  No  other 
question  seems  to  have  been  raised.  There 
was  no  pretense  of  fraud  in  the  purchase  of 
the  property,  and  there  is  no  allegation  in  the 
case  that  the  act  of  leaving  the  property  with 
the  wife  (who  lived,  it  is  presumed,  with  her 
husband),  was  fraudulent,  or  done  with  intent 
to  defraud  the  creditors  of  the  husband. 
Those  questions,  had  they  been  raised,  would 
have  been  proper  for  the  jury,  and  no  doubt 
would  have  been  submitted  to  them,  had  any 
evidence  been  produced  to  sustain  such  alle- 
gations. There  is  no  evidence  in  this  case  that 
the  husband  ever  exercised  acts  of  ownership 
338*]  *over  the  property  in  question,  or  in 
any  manner  intermeddled  with  it. 
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As  the  facts  stated  in  the  case  do  not  present 
the  question  as  to  the  extent  of  the  husband's- 
marital  rights,  or  the  liability  of  the  wife's  sep- 
arate property  to  the  payment  of  the  husband's 
debts,  any  discussion  of  those  questions  would 
be  improper,  because  unnecessary. 

New  trial  denied. 


STILES  v.  TILFORD. 

Action  on  the  Case  for  Seduction  of  Daughter — 
Practice. 

Where,  in  an  action  on  the  case  for  the  seduction 
of  a  daughter,  brought  after  pregnancy  of  the 
daughter  but  before  the  birth  of  the  child,  evidence 
was  received  of  loss  of  service  and  expenses  in- 
curred after  the  commencement  of  the  suit,  the 
court  refused  to  set  aside  the  verdict,  where  the 
cause  of  action  was  clearly  established  independent- 
ly of  such  evidence. 

Citations— 4  Cow.,  355,  412 ;  5  Cow.,  106 ;  1  Wend.. 
447  ;  3  Camp.,  519 ;  2  Phil.  Bv.,  157 ;  2  Saund.,  171  a, 
note  1,  c;  1  Chit.  PI.,  384-390;  7  Wend.,  193. 

THIS  was  an  action  on  the  case  for  the  se- 
duction of  the  plaintiff's  daughter,  tried 
at  the  Warren  Circuit  in  June,  1831,  before 
the  Hon.  Esek  Cowen,  one  of  the  Circuit 
Judges. 

The  daughter  of  the  plaintiff  lived  with  the 
defendant  as  his  house-keeper  for  one  year 
from  Oct.,  1829.  In  July,  1830,  the  defend- 
ant had  sexual  intercourse  with  her  and  she 
became  pregnant.  In  October  she  returned  to 
her  father's  house,  and  soon  after  became  un- 
able to  work  as  she  had  been  accustomed;  she 
assisted  her  mother  in  sewing,  but  could  not 
earn  her  subsistence.  In  December  this  action 
was  commenced;  in  Jan.,  1831,  the  daughter 
came  of  age,  and  in  April  following  was  de- 
livered of  a  child.  The  plaintiff  provided  for 
his  daughter  during  her  pregnancy,  at  the  time 
of  her  lying-in,  and  during  her  subsequent 
sickness.  The  evidence  of  expenses  incurred 
subsequent  to  the  commencement  of  the  suit 
was  received  by  the  judge,  though  objected  to 
by  the  defendant,  who  afterwards  requested 
the  judge  to  charge  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  for  loss  of  service, 
or  for  expenses  incurred  after  the  commence- 
ment of  the  suit,  nor  for  the  expenses  of  the 
lying-in,  *as  the  actual  payment  of  [*339 
such  expenses  had  not  been  proved.  The  judge 
refused  so  to  charge.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $800  damages.  The 
defendant  made  a  case  and  also  tendered  a  bill 
of  exceptions,  and  now  moved  for  a  new  trial. 

Messrs.  O.  Clark  and  S.  Stevens,  for  the 
defendant.  The  judge  should  have  instructed 
the  jury  that  the  plaintiff  was  not  entitled  to 
damages  for  loss  of  service,  and  for  damages 
incurred  after  the  commencement  of  the  suit. 
Cro.  Jac.,  618;  1  Vent.,  108;  2  Saund.  PI.  & 
Ev.,  785;  5  T.  R.,  361;  Stark.  Ev.,  pt.  4,  1309; 
3  Camp.,  519;  1  Ld.  Raym.,  329;  5  Cow.,  116; 
11  East,  24;  2  Wend.,  461;  1  Chit.  PI.,  390;  2 
Saund.,  171.  Where  a  cause  of  action  is  prop- 
erly laid,  and  other  matter  is  stated  under  a 
scilicet,  the  court  will  disregard  such  matter, 


NOTE.— Seduction  —  Basis  of  action— Who  may 
maintain  an  action  for.  For  a  full  discussion,  see 
Sargent  v. — ,  6  Cow.,  106,  note. 
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on  the  presumption  that  erroneous  evidence 
was  not  received;  but  such  presumption  can- 
not be  indulged  against  the  fact  affirmatively 
appearing  on  the  bill  of  exceptions. 

Mr.  W.  Hay,  Jr.,  for  the  plaintiff,  insisted 
that  the  judge  was  right  in  refusing  to  charge 
the  jury  as  requested  by  the  defendant.  A  right 
of  action  existed  previous  to  the  commence- 
ment of  the  suit,  and  the  plaintiff  was  entitled 
to  recover  for  the  loss  of  service  subsequently 
accruing,  and  for  subsequent  expenses,  upon 
the  same  principle  that,  in  an  action  upon  a 
contract  for  the  payment  of  a  sum  of  money 
with  interest,  a  plaintiff  is  permitted  to  recover 
interest  accumulating  after  the  commencement 
of  the  suit.  The  plaintiff  could  not  have  brought 
a  new  action  for  such  subsequent  loss  of  serv- 
ice and  expenses  and,  therefore,  should  be  per- 
mitted to  recover  them  in  the  suit  already 
brought.  2  Saund.,  171  c. 

By  the  Court,  Sutherland,  J.  The  cause  of 
action  was  abundantly  made  out,  independent- 
ly of  the  testimony  objected  to.  The  daughter 
says  expressly  that  she  returned  to  her  father's 
house  because  she  was  incapable  of  working 
as  usual,  and  that  after  her  return,  she  was  un- 
able to  earn  her  subsistence  as  formerly.  Here 
is  express  loss  of  service,  and  all  this  was  be- 
34O*]  fore  *she  arrived  at  the  age  of  21.  The 
testimony  objected  to  was  merely  in  aggrava- 
tion of  damages.and  we  all  know  that  although 
loss  of  service  must  be  shown,  yet  that  when 
any  considerable  damages  are  given,  they  are 
given  not  to  cover  the  actual  loss  sustained, but 
lor  the  injury  to  the  parental  feelings.  4  Cow., 
412  ;  5  Id.,  106  :  1  Wend..  447  ;  3  Camp.,  519; 
4  Cow.,  355  ;  2  Phil.  Ev.,  157,  and  cases  cited. 
The  action  is  altogether  anomalous  in  its  char- 
acter, and  the  ordinary  rules  of  evidence  can- 
not in  all  their  strictness  be  applied  to  it.with- 
out  defeating  its  essential  object.  No  separate 
action  could  ever  be  maintained  for  the  ex- 
penses and  loss  of  service  incurred  after  the 
commencement  of  this  suit;  the  objection, there- 
fore, does  not  lie,  that  the  defendant  may  be 
made  to  pay  twice  for  the  same  damages.  Ac- 
cording to  the  strict  rules  of  evidence,  perhaps 
the  testimony  objected  to  was  inadmissible  ; 
but,  I  am  inclined  to  think,  we  should  be  jus- 
tified in  saying  that,  from  the  nature  of  the  ac- 
tion, it  is  to  be  intended  that  the  evidence  had 
little  or  no  influence  on  the  verdict  of  the  jury, 
and  that  a  new  trial  ought  not,  therefore,  to  be 
granted.  This  principle  is  applied  in  motions 
in  arrest  of  judgment,  where  damages  are  laid 
subsequent  to  the  commencement  of  the  action, 
or  previous  to  the  plaintiff  having  any  right  of 
action.  In  such  case,  if  the  matter  is  laid  un- 
der a  scilicet,  the  court  avail  themselves  of  that 
circumstance  to  say,  that  it  is  not  to  be  in- 
tended that  the  jury  took  it  under  their  con- 
sideration. 2  Sauna.,  171  a,  n.  1,  and  particu- 
larly 171  c,  of  same  note;  1  Chit.  PI.,  384-390  ; 
7  Wend.,  193. 

Upon  the  case,  the  charge  of  the  judge  is 
said  to  be  erroneous.  It  is  m  some  part  of  it 
expressed  in  strong  terms,  but  I  perceive  no 
error  in  it  which  calls  for,  or  would  justify  the 
granting  of  a  new  trial. 

Motion  for  new  trial  denied. 

Cited  in-36  N.  Y.,  60:  2  Barb.,  186 ;  5  Barb.,  286 ;  9 
Barb.,  52U ;  2  Wood  &  M.,  153. 

WEND.  10. 


*WILLMARTH  v.  CRAWFORD.    [*34 1 

Acts  of  Corporation  Presumed  Lawful— Action 
of  DeU  on  Note,  Maintained  by  Indorsee 
against  Maker. 

An  action  of  debt  on  a  promissory  note  may  be 
maintained  by  an  indorsee  against  the  maker. 

A  note  given  to  an  incorporated  company  for 
stock  is  valid  in  the  hands  of  an  indorsee  without 
notice,  notwithstanding  the  statutory  provision  for- 
bidding directors  of  such  companies  to  receive  a 
note  or  other  evidence  of  debt  in  payment  of  any 
installment  actually  called  in  and  required  to  be 
paid,  where  it  is  not  affirmatively  shown  that  the 
note  was  given  for  stock  called  in  and  required  to 
be  paid. 

Citations— 6  Wend.,  615 ;  12  Johns.,  90,  276 :  1  Salk., 
23, 125,  n.;  Doug.,  1 ;  1  Ld.  Raym.,  69;  1  Str.,  630 ;  8 
Mod..  373  ;  Chit.,  ed.  1830,  427 :  2  N.  R.,  83:  Cro.  Jac., 
687 ;  Yelv.,  23 ;  1  Bos.  &  P.,  296 ;  1  Johns.  Cas.,  2ar> ;  1 
Chit.  PI.,  101, 102. 

ERROR  from  the  N.  Y.  C.  P.  Crawford  sued 
Willmarth  in  an  action  of  debt,  as  the  in- 
dorsee of  a  promissory  note  made  by  Will- 
marth, payable  to  the  order  of  the  Harlaem 
Canal  Co.  The  note,  before  its  maturity,  was 
indorsed  by  the  payees  to  the  plaintiff,  in  con- 
sideration of  a  debt  owing  to  him  by  the  pay- 
ees. The  plaintiff  admitted  that  the  note  was 
originally  given  for  the  stock  of  the  Co.,  but 
he  denied  that  he  was  privy  to,  or  knew  the 
fact  when  the  note  was  transferred  to  him.  The 
plaintiff  recovered  in  the  C.  P.,  and  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  D.  Graham,  for  the  plaintiff  in  error, 
insisted,  first,  that  an  indorsee  cannot  maintain 
an  action  of  debt  on  a  promissory  note  against 
the  maker;  and  second,  that  the  note  was  void 
in  its  creation  and,  consequently,  invalid  in 
the  hands  of  the  indorsee  as  well  as  of  the  orig- 
inal payees.  He  contended,  in  reference  to  the 
well  settled  principles  in  relation  to  the  powers 
of  corporations,  that  the  Harlaem  Canal  Co. 
had  no  right  to  take  a  note  for  stock  from  a 
stockholder,  and  that  the  taking  of  such  note 
was  a  violation  of  the  provision  of  the  Act  to 
Prevent  Fraudulent  Bankruptcies  by  Incorpo- 
rated Companies,  forbidding  directors  of  such 
companies  to  receive  any  note  or  other  evidence 
of  debt  in  payment  of  any  installment  actually 
called  in  and  required  to  be  paid,  or  any  part 
thereof,  due  or  to  become  due  on  any  stock  in 
such  company.  Laws  of  1825,  p.  448,  sec.  2. 

Messrs.  C.  F.  and  J.  O.  Grim,  contra. 

*By  tfo  Court,  Nelson,  J.  The  pro-  [*342 
visions  of  the  charter  incorporating  the  Har- 
laem  Canal  Co.  clearly  contemplate  the  exist- 
ence of  debts  due  to  and  from  the  Co.  in  the 
course  of  the  execution  of  the  purposes  for 
which  it  was  granted,  and  unless  there  is  some 


NOTE.— Corporations— Act*  of,  presumed  lawful. 

All  acts  within  the  power  of  a  corporation  are  pre- 
sumed lawful  until  the  contrary  appears.  In  addi- 
tion to  the  above  case  of  Willmarth  v.  Crawford,  see 
Farmers'  Loan  &  Trust  Co.  v.  Clowes,  3  N.  Y.,  470  ; 
Mutual  Benefit  Life  Ins.  Co.  v.  Davis,  12  N.  Y.,  569; 
Partridge  v.  Badger,  25  Barb.  146 ;  Farmers'  Loan 
&  Trust  Co.  v.  Curtis,  7  N.  Y.,  466 ;  Chautauqua  Co. 
Bank  v.  Risley,  19  N.  Y.,  369:  Exp.  Peru  Iron  Co..  7 
Cow.,  540 :  De  Groff  v.  Am.  Linen  Thread  Co.,  21  N. 
Y..  124 ;  Belmont  v.  Coleman,  21  N.  Y.,  96 ;  Moss  v. 
Oakley,  2  Hill.  265:  Mechanics'  Bank  Asso.  v.  Spring- 
Valley  Shot  &  Lead  Co..  25  Barb.,  420 :  Nelson  v. 
Eaton,  26  N.  Y.,  410  ;  S.  C.,  16  Abb.  Pr.,  113:  Stock- 
bridge  v.  Weat  Stockbridge,  12  Mass.,  399;  Dilling- 
ham  v.  Snow,  3  Mass.,  276:  Hageratown  Turnp.  Co. 
v.  Creeper.  5  Harr.  &  J.,  122;  Greene  v.  Dennis,  6 
Conn.,  302. 
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express  restriction, either  in  the  charter  or  some 
other  Act  of  the  Legislature,  as  to  the  nature 
of  the  evidence  of  the  debts  due  to  or  from 
them,or  securities  to  be  taken  or  given  by  them, 
they  have  in  this  respect  the  same  powers  that 
belong  to  individuals.  Corporations,  while  act- 
ing within  the  scope  of  their  authority  under 
the  Act  creating  them,  that  is  in  the  execution  of 
the  powers  granted  to  or  duties  imposed  upon 
them  by  the  charter,  are  to  this  extent  and  end 
like  natural  persons;  and  this  view  may  fre- 
quently determine  the  lawfulness  or  unlawful- 
ness of  their  acts,  and  the  remedies  which  exist 
for  and  against  them.  Indeed.the  whole  effect  of 
a  charter  oftentimes  is  only  to  invest  the  individ- 
uals composing  the  corporation  in  the  aggregate 
with  powers  in  reference  to  a  specified  object, 
which  each  member  in  his  natural  capacity  al- 
ready possesses;  the  charter  in  question  is  an  in- 
stance of  the  kind.  There  are  many  others  where 
privileges  are  granted  not  belonging  to  indi- 
viduals. The  tendency  of  modern  decisions 
has  been  to  assimilate  the  actions  of  corporate 
bodies,  within  their  sphere,  to  those  of  natural 
persons,  and  to  determine  their  rights  and  their 
liabilities,  and  apply  remedies  for  and  against 
them,  upon  principles  applicable  to  the  latter. 

It  is  true  that  the  8th  section  of  the  Act  in- 
corporating this  Co.  expressly  prohibits  the 
Co.  from  issuing  "any  bond,  note,  bill  of  credit 
or  other  obligation,"  but  this  exclusion  is  qual- 
ified so  as  not  to  extend  to  "  any  contract  nec- 
essary for  the  purpose  of  constructing,  repair- 
ing and  conducting  any  of  the  works  by  this 
Act  contemplated."  When  acting  within  the 
limits  of  the  statute  and  in  furtherance  of  its 
purposes,no  such  inhibition  exists.  By  the  13th 
section,  they  are  not  to  exercise  powers  not  ex- 
pressly granted,  'or  not  indispensably  necessary 
to  effect  the  object  of  the  incorporation  ;  but 
they  are  authorized  to  sell  or  lease  their  prop- 
erty, and  they,  therefore,  may  take  a  note  or 
any  other  security;  they  must  construct  their 
canal  and  purchase  land,  and  may  purchase, 
build  or  hire  houses,  factories,  warehouses, 
343*]  *boats,  etc.,  and  may,  therefore,  give 
their  notes  or  any  other  security  for  the  same, 
otherwise  they  must  make  immediate  payment 
for  everything  contracted  for  or  purchased, 
and  must  receive  ready  pay  for  everything 
hired  or  sold  by  them.  This  cannot  be  pre- 
tended. 

If  the  Co.  are  authorized  to  take  or  give  notes 
generally  in  the  execution  of  their  powers 
under  the  Act,  though  they  may  not  have  been 
authorized  to  take  the  note  in  question,  yet,  as 
the  plaintiff  received  it  before  due  and  for  a 
good  consideration,  without  notice  of  the  nat- 
ure of  the  consideration  for  which  it  was  orig- 
inally given,  and  which  it  is  contended  vitiates 
it,  he  would  be  entitled  to  recover.  Conceding 
it  to  be  taken  without  authority,  it  is  valid  in 
the  hands  of  a  bonafide holder.  6  Wend.,  615. 
But  I  am  of  opinion  the  note  would  be  valid, 
even  in  the  hands  of  the  Co. 

It  is  said  the  Act  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies 
avoids  the  note.  That  section,  among  other 
things,  forbids  the  directors  receiving  "  any 
note  or  other  -evidence  of  a  debt  in  payment 
of  any  installment  actually  called  in  and  re- 
quired to  be  paid,  or  any  part  thereof,  due  or 
to  become  due  on  any  stock  in  said  Company." 
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The  case  shows  that  the  note  in  question  was 
taken  for  stock  of  the  Co. ,  but  whether  for 
stock  called  in  and  required  to  be  paid, nowhere 
appears.  The  5th  section  of  the  charter  au- 
thorized the  directors  to  call  in  from  the  stock- 
holders the  moneys  subscribed  from  time  to 
time,  and  in  such  proportions  as  they  should 
see  fit.  For  anything  appearing  to  the  con- 
trary in  the  case,  this  note  may  have  been  giv- 
en for  stock  not  called  in  or  required  to  be 
paid,  and  then  it  is  unexceptionable.  We  will 
not  presume  an  unlawful  act  on  the  part  of 
the  directors,  but  the  contrary,  if  their  act 
may  be  consistent  with  their  duty. 

The  next  question  is,  whether  debt  will  lie 
by  the  indorsee  against  the  maker  of  a  prom- 
issory note.  The  case  of  Pierce  v.  Crafts,  12 
Johns.,  90,  decides  that  indebitatus  assumpsit 
would  lie  in  this  case,  and  it  is  a  well  settled 
maxim  that  where  this  action  lies,  debt  may  be 
brought.  1  Salk.,  23;  Doug.,  1;  1  Ld.  Raym., 
69.  The  case  of  Pierce  v.  Crafts,  no  doubt, 
virtually  settles  the  question  raised  here.  The 
argument  *urged  there  by  the  counsel  [*344 
for  the  defendant  against  the  action  is  similar 
to  that  urged  here,  and  founded  upon  the  same 
authorities.  The  court  put  the  decision  upon 
the  ground  that  since  the  statute  making  prom- 
issory notes  negotiable,  the  legal  operation 
and  effect  of  the  transfer  is,  that  the  money 
due  upon  the  note  to  the  original  payee  is  due 
from  the  maker  to  the  assignee  or  holder,  and 
that  in  judgment  of  law  there  is  privity  of  con- 
tract between  the  maker  and  indorsee  or  hold- 
er by  the  terms  of  the  note  and  the  operation 
of  the  statute;  it  is  to  be  paid  to  the  payee,  or 
any  person  to  whom  it  may  be  transferred. 
These  positions  seem  to  me  to  be  sound  and 
incontrovertible,  and  they  answer  the  whole  of 
the  reasoning  and  authorities  which  have  as 
yet  prevented  the  courts  in  England  from  go- 
ing this  length.  The  argument  against  allow- 
ing indebitatus  assumpsit  or  debt  to  be  brought 
upon  bills  of  exchange  or  promissory  notes, 
except  between  the  immediate  parties  between 
whom  a  consideration  passed,  is,  that  there  is 
no  privity  of  contract  existing  between  the 
parties,  and  no  debt  due  or  consideration  pass- 
ing between  them,  and  that  the  liability  de- 
pends upon  the  custom  of  merchants,  inde- 
pendently of  contract  or  consideration.  The 
courts  in  England,  in  the  time  of  Ld.  Holt, 
who  considered  bills  of  exchange  and  promis- 
sory notes,  especially  the  latter,  with  their  ne- 
gotiable properties,  innovations  upon  the  com- 
mon law,  began  by  holding  that  the  action  of 
indebitatus  assumpsit  or  debt  could  not  be  sus- 
tained upon  them.  Welsh  v.  Craig,  1  Str.,  630; 
8  Mod. ,  373.  By  a  gradual  relaxation  of  the 
rule  as  cases  have  arisen,  these  actions  will 
now  be  sustained  in  these  courts  by  the  payee 
against  the  maker,  on  a  note  expressed  to  be 
for  value  received  by  the  indorsee  against  the 
indorser,  and  on  a  bill  by  the  payee  against  the 
drawer,  and  drawee  against  the  acceptor,  ex- 
pressed to  be  for  value  received,  and  indorsee 
against  indorser.  1  Salk.,  125,  n.,  Chit.,  ed. 
of  1830,  427,  and  cases  cited;  8  Com.  L.  R., 
179.  In  these  cases,  however,  the  soundness 
of  the  above  distinctions  is  still  attempted  to 
be  sustained,  or  rather  apparently  acquiesced 
in,  and  some  refinement  is  necessary  to  recon- 
cile the  one  with  the  other. 

WEND.  10. 
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345*]  *The  reasons  why  these  actions  by 
the  payee  against  the  acceptor  of  a  bill  of  ex- 
change will  not  lie  are,  in  some  respects,  pecul- 
iar. They  are,  first,  because  there  is  no  priv- 
ity; and  second,  the  acceptance,  which  binds 
only  by  the  custom  of  merchants,  is  a  collater- 
al engagement  which  creates  no  debt  or  duty, 
and  is  like  the  promise  of  a  stranger  to  pay  the 
debt  of  a  third  person  on  forbearance,  where 
the  drawer  still  owes  the  debt.  The  latter  rea- 
son has  no  application  to  this  case,  for  although 
after  indorsement  a  promissory  note  resembles 
a  bill  of  exchange,  the  indorser  being  the 
drawer  and  the  maker  the  acceptor;  yet,  as  is 
said  by  Ld.  Eldon  in  Bishop  v.  Young,  2  N. 
R.,  83,  as  to  the  question  who  owes  the  debt, 
the  resemblance  does  not  exist.  The  maker 
still  owes  the  debt,  and  is  primarily  and  finally 
responsible  for  it.  It  cannot  be  said  that  the 
engagement  of  the  defendant  is  collateral;  it  is 
to  pay  his  own  debt,  and  the  action  by  the 
plaintiff  is  to  enforce  its  payment.  The  only 
objection,  then,  is  want  of  privity  or  consider- 
ation passing  directly  between  the  indorsee  and 
maker,  so  as  to  create  a  debt  due  from  the  lat- 
ter to  the  former.  The  true  answer  is  the  one 
given  in  Pierce  v.  Crafts,  that,  by  the  terms  of 
the  note  and  the  operation  of  the  statute,  a 
privity  or  contract  does  exist,  which  attach- 
es between  the  maker  and  indorsee  imme- 
diately on  the  transfer.  There  exists  a  debt 
due  from  the  maker  to  the  holder  by  operation 
of  law  upon  the  contract,  to  recover  which, 
debt  or  indebitatus  assumpsit  will  lie. 

The  theory  in  relation  to  a  promissory  note 
is,  that  the  drawer  has  received  a  sum  or  mon- 
•ey  from  the  payee  and  promises  in  considera- 
tion therefor,  to  repay  it  to  him  or  to  a  person 
whom  he  may  designate  at  a  future  day.  The 
indorsement  by  the  payee  assigns  the  money 
•or  debt  to  the  indorsee,  and  he  may  recover  it 
in  his  own  name.  It  has  been  decided  that 
where  money  is  delivered  to  one  to  pay  to  a 
third  person,  the  latter  may  sustain  an  action 
of  debt  to  recover  it.  Cro.  Jac.,  687;  Yelv., 
23;  see,  also,  1  Bos.  &  P.,  296;  1  Johns.  Gas., 
205;  12  Johns.,  276.  The  receipt  of  the  money 
is  a  sufficient  consideration  to  raise  an  implied 
346*]  promise,  or  *sustain  an  express  prom- 
ise to  the  person  entitled  to  the  fund.  When- 
ever the  common  law  or  cxistom  raises  a  debt 
or  duty,  this  action  may  be  brought,  1  Chit. 
PL,  101,102. 

Judgment  affirmed,  with  single  costs, 

Cited  In-  3  Hill,  54 ;  1  Sandf .  Ch.,  290 :  6  N.  Y.,  30 ; 
41  Barb.,  32 ;  1  Wall.,  203 ;  3  McLean,  151 ;  31  N.  J. 
L.,  169. 

WHEELER  v.  ANTHONY. 

•Common  School  District  Tax — Construction  of 
Statute. 

Where  a  farm  is  owned  and  actually  possessed  by 
the  widow  and  heirs  of  a  person  deceased,  the  des- 
ignation of  such  owners  in  a  tax  list  and  warrant 
for  the  collection  of  a  common  school  district  tax, 
as  "the  widow  and  heirs  of  A  B,  deceased,"  is  a  suf- 
ficient compliance  with  the  directions  of  the  stat- 
ute to  justify  the  collector  in  executing  the  war- 
rant. 

Citations— 1  K.  S  481,  sec.  75 ;  484,  sec.  88 ;  7  Cow., 
332 ;  6  Cow.,  456 :  8  Cow.,  102 ;  2  R.  8.,  347,  359,  sec. 
282. 

ERROR  from  the  Saratoga  C.  P.     Wheeler 
sued  Anthony  in  trespass,  for  taking  and 


selling  a  cow.  Anthony  justified  as  collector 
of  a  school  district;  he  produced  a  tax  list, 
made  out  by  the  trustees  of  the  district,  in 
which,  in  the  column  of  namrs  of  the  taxable 
inhabitants  of  the  district,  was  an  entry  in 
these  words:  "  The  widow  and  heirs  of  Zopher 
S.  Wheeler,  deceased;"  and  opposite  to  such 
entry  there  was  an  amount  of  real  property  set 
down  at  $2,000,  and  an  amount  of  tax  at  $14. 
The  defendant  also  produced  a  warrant  com- 
manding him  to  levy  the  sum  of  $14,  of  "  the 
widow  and  heirs  of  Zopher  S.  Wheeler,  de- 
ceased," and  also  to  levy  the  taxes  assessed 
upon  the  other  inhabitants  of  the  district,  and 
proved  that  the  widow  and  heirs  resided  in  the 
district,  and  owned  and  occupied  a  farm  there- 
in, lately  owned  by  him;  that  the  plaintiff  was 
one  of  his  children  and  heirs  at  law,  and  lived 
with  the  widow  and  the  other  heirs  on  the 
farm.  This  evidence  was  objected  to  by  the 
plaintiff  as  inadmissible,  as  not  showing  that 
there  was  any  tax  assessed  against  the  plaintiff 
by  name,  and  because  his  name  did  not  appear 
in  the  warrant.  The  objection  was  overruled, 
and  the  court  instructed  the  jury  that  the  des- 
ignation of  "  the  widow  and  heirs  of  Zopher 
S.  Wheeler,  deceased,"  was  a  sufficient  nam- 
ing of  the  plaintiff  to  authorize  the  defendant 
to  levy  the  tax  of  $14  upon  the  property  of  the 
widow  and  heirs  living  *on  the  farm.  [*347 
The  jury  found  for  the  defendant,  and  a  judg- 
ment was  entered  accordingly.  The  plaintiff 
having  excepted  to  the  decisions  of  the  court, 
sued  out  a  writ  of  error. 

Mr.  O.  G.  Otis,  for  plaintiff  in  error. 

Messrs.  J.  Ellsworth  and  S.  Stevens,  for 
defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  statute 
prescribing  the  duties  of  trustees  of  school  dis- 
tricts, directs  them,  among  other  things,  "to 
make  out  a  tax  list  of  every  district  tax  voted 
by  any  such  meeting,  containing  the  names  of 
all  the  taxable  inhabitants  residing  in  the  dis- 
trict at  the  time  of  making  out  the  list,  and  the 
amount  of  tax  payable  by  each  inhabitant,  set 
opposite  to  his  name  ;  "  "to  make  out  a  rate 
bill,  containing  the  name  of  each  person  so  li- 
able," etc.  1  R.  S.,  481,  sec.  75,  sub.  3,  13,  and 
to  issue  a  warrant,  which  "  shall  command  the 
collector  to  collect  from  every  person  in  such 
tax  list  or  rate  bill  named,  the  sum  therein  set 
opposite  to  his  name,"  p.  484,  sec.  88.  The 
question  now  is,  has  this  statute  been  complied 
with,  so  as  to  justify  the  collection  of  the  tax? 

It  is  contended  that  the  name  of  the  person 
must  be  inserted,  and  not  a  description  of  him, 
and  the  case  of  Mead  v.  Haws,  7  Cow.,  332,  is 
referred  to.  There  the  plaintiff  was  arrested 
upon  a  warrant  against  "  John  Doe,  the  person 
carrying  off  the  cannon  ;  "  and  we  held,  upon 
the  authority  of  several  English  cases  and  that 
of  Grixiooldv.  Sedginick,  6  Cow.,  456.  that  such 
process  was  no  justification  to  the  officer  ;  that 
process,  to  justify  an  arrest,  must  contain  the 
true  name  of  the  person  arrested.  Since  that 
decision,  the  Legislature  have  passed  upon  the 
subject,  and  have  enacted,  that  "when  the 
name  of  any  defendant  shall  not  be  known  to 
the  plaintiff,  a  capias  ad  respondendum  may  be 
issued  against  such  person  by  a  fictitious 
name,"  2  R.  S.,  347,  sec.  3  ;  and  the  same  pro- 
vision is  extended  to  a  summons  or  warrant, 
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Laws  of  1830,  p  395,  sec.  282.  These  provis- 
ions have  relaxed  the  strictness  which  previ- 
ously prevailed.  A  warrant  to  collect  taxes  is 
not  process  by  which  the  person  is  to  be  ar- 
348*]  rested  and  deprived  of  *his  liberty. 
The  tax  is  to  be  levied  of  the  property,  not  by 
arresting  the  person.  The  name  should  how- 
ever be  stated  correctly,  to  enable  the  collector 
to  levy  upon  the  property  which  is  justly 
chargeable  with  the  tax  ;  but  the  same  strict- 
ness should  not  be  required  in  such  case  as 
when  the  person  named  may  be  deprived  of 
his  liberty. 

In  the 'case  of  People  v.  Ferguson,  8  Cow., 
102,  one  question  was  how  the  name  of  an  in- 
dividual might  be  shown  to  be  represented  by 
abbreviations  or  initials,  and  it  was  held  that 
either  were  sufficient  to  entitle  a  person  to 
votes,  provided  it  were  shown  that  they  were 
intended  for  him.  A  name,  it  was  said,  is  a 
discriminative  appellation  or  designation  of  an 
individual.  When  property  is  owned  or  pos- 
sessed by  a  single  individual,  it  is  proper  and 
necessary  that  the  name  of  such  individual 
should  be  inserted  in  the  tax  bill  ;  but  when  a 
farm  is  owned  or  possessed  by  a  mercantile  or 
other  firm,  the  assessment  to  such  firm  would 
answer  the  same  purpose  as  writing  out  the 
Christian  and  surname  of  each  individual  com- 
posing the  firm  ;  it  designates  the  property 
taxed,  and  the  persons  whose  property  the  col- 
lector may  take  to  levy  the  tax.  So,  too,  the 
widow  and  heirs  of  a  deceased  person,  when 
the  property  is  possessed  by  the  widow  and 
family  of  the  deceased,  seems  to  be  a  designa- 
tion with  reasonable  certainty  of  the  property 
which  the  officer  may  take.  It  was  in  evidence 
before  the  court  that  the  property  taken  be- 
longed to  the  persons  assessed,  or  the  jury 
were  not  justified  in  their  verdict.  The  court 
decided  that  there  was  sufficient  naming  of  the 
plaintiff  to  authorize  the  defendant  to  levy  the 
tax  upon  the  property  of  the  widow  and  heirs 
of  Zopher  S.  Wheeler,  deceased,  living  on  that 
farm.  To  require  the  utmost  strictness  in  such 
cases  would  lead  to  great  embarrassment  on 
the  part  of  public  officers  ;  they  may  not  be 
able  to  obtain  the  true  names,  and  if  they 
become  trespassers  by  a  want  of  literal  strict- 
ness, their  situation  would  be  truly  hazardous. 
They  should  give  the  names  as  correctly  as 
possible,  and  in  such  way  as  to  direct  the  col- 
lector with  certainty  to  the  true  property.  The 
collector  is  justified,  if  he  has  taken  the  prop- 
erty of  the  persons  assessed.  That  he  did  so 
in  this  case  is  found  by  the  jury. 
349*]  *I  am  inclined  to  the  opinion  that  the 
name,  as  it  should  be  understood  in  relation  to 
the  law  in  question,  was  sufficiently  certain  ; 
and  that  the  judgment  of  the  C,  P.  slwuld  be  af- 
firmed, with  double  costs. 

Distinuuished— 1  Lans.,  468. 

Cited  in-43  N.  Y.,  119 ;  1  Lansy  467 :  7  Hun,  636 ;  39 
Barb.,  481 ;  1  Abb.  Pr.,  22 ;  4  E.  D.  8.,  696 ;  86  Pa.  St., 
218 ;  46  Am.  Dec.,  225  (11  Ala.,  296). 


ALLEN  v.  CRARY. 

Replevin    against    Plaintiff   in    Execution  for 
Wrongful  Levy. 

Replevin  lies  against  a  plaintiff  in  an  execution, 
by  whose  direction  the  execution  IB  levied  upon 
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specific  articles  of  property,  which  do  not  belong  to- 
the  defendant  in  the  execution,  but  are  the  property 
of  a  third  person. 

Citations— 7  Johns.,  140 ;  3  Wend.,  242, 280 :  8  Wend.. 
613 ;  7  Cow.,  735 :  10  Mass.,  125 ;  6  Wend.,  368 ;  1  Camp.,. 

187. 

THIS  was  an  action  of  replevin,  tried  at  the 
Washington  Circuit  in  Nov.,  1830,  before 
the  Hon.    Esek   Cowen,   one  of    the   Circuit 
Judges. 

The  plaintiff  sued  out  a  plaint* in  replevin, 
for  certain  articles  of  personal  property  levied 
upon  by  a  deputy-sheriff  of  the  County  of 
Washington,  by  virtue  of  an  execution  in  fa- 
vor of  the  defendant  against  one  Rowan.  The 
execution  was  delivered  to  the  deputy  by  the 
defendant,  who  pointed  out  the  property  and 
directed  the  deputy  to  levy  upon  it  ;  the  dep 
uty  went  to  the  places  where  the  property 
was,  informed  the  persons  in  possession  thathe 
had  levied  upon  it,  and  requested  them  to  keep 
possession  until  he  called  for  it.  Within  an 
hour  after  the  levy,  the  same  deputy  served  a 
plaint  in  replevin  at  the  suit  of  the  plaintiff, 
and  summoned  the  defendant.  The  defendant 
pleaded  non  cepit,  and  on  the  trial  of  the  cause 
insisted  that  the  plaintiff  could  not  maintain  an 
action  of  replevin,  because  he,  the  defendant, 
had  not  taken  the  property,  nor  had  it  at  any 
time  been  in  his  possession  or  under  his  con- 
trol. The  judge  ruled  against  the  defendant, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

Mr.  J.  Crary,  in  person,  moved  for  a  new 
trial.  He  insisted  that  what  was  done  by  the 
deputy  did  not  amount  to  a  levy  ;  but  if  it 
should  be  considered  a  levy,  he  contended  that 
the  plaintiff  had  mistaken  his  remedy  ;  thathe 
ought  to  have  brought  trespass,  and  not  re- 
plevin, against  the  plaintiff  in  the  execution  ; 
*that  though  replevin  might  lie  against  [*35O 
the  officer,  it  would  not  against  the  plaintiff,  as 
it  can  be  maintained  only  against  the  person 
having  the  actuil  possession  of  the  property  ; 
the  plaintiff  in  the  execution  was  not  in  pos- 
session either  actually  or  constructively.  He- 
could  not  maintain  an  action  for  the  disturb- 
ance of  his  possession,  but  the  officer  might. 
In  replevin  the  party  in  possession  must  be 
summoned  to  answer  the  plaintiff  in  the  ac- 
tion, and  to  him,  and  not  to  another,  must  re- 
turn be  made,  if  return  be  adjudged. 

Mr.  S.  Stevens,  for  the  plaintiff.  When  a 
trespass  is  committed  by  the  direction  of  a 
third  person,  he  as  well  as  the  party  doing  the 
injury  is  subject  to  an  action,  and  by  the  re- 
peated decisions  of  this  court,  it  is  the  settled 
law  of  the  land  that  where  trespass  lies,  re- 
plevin may  be  maintained. 

By  the  Court,  Sutherland,  J.  The  only 
question  In  this  case  is,  whether  replevin  will 
lie  against  a  plaintiff  in  an  execution,  by  whose 
direction  it  is  levied  upon  specific  articles  of 
property,  which  prove  not  tobelong'to  the  de- 
fendant in  the  execution,  but  are  the  property 
of  a  third  person.  Replevin  will  lie  for  any 
tortious  or  unlawful  taking  of  the  property  of 
another  ;  it  will  lie  where  trespass  de  bonis  as- 
jwrtatis  can  be  sustained.  Both  these  points 
were  adjudged  in  Pangburn  v.  Patridge,  7 
Johns.,  140,  and  Dunham  v.  Wyckoff,  3  Wend., 
280,  and  cases  cited.  To  maintain  trespass  or 
trover,  evidence  of  an  actual,  forcible  dispos- 
session of  the  plaintiff  is  not  necessary  ;  any 
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unlawful  interference  with  the  property  of  an- 
other or  exercise  of  dominion  over  it,  by  which 
the  owner  is  damnified,  is  sufficient  to  maintain 
either  action.  Phillips  v.  Hall,  8  Wend.,  613, 
and  cases  cited  ;  7  Cow.,  735  ;  10  Mass.,  125  ; 
6  Wend.,  368.  A  sheriff  is  a  trespasser  who 
levies  upon  goods  and  chattels  which  are  not 
the  property  of  the  defendant  in  the  execution; 
he  acts  at  his  peril  in  such  cases  ;  his  process 
only  authorizes  him  to  seize  the  defendant's 
property,  Chapman  v.  Andrews,  3  Wend.,  242; 
and  if  the  plaintiff  in  the  execution  direct  the 
levy  to  be  made,  he  is  also  a  trespasser.  1 
35 1*]  Camp.,  187.  The  officer  in  such  *a  case 
is  his  servant  or  agent,  and  trespass  or  replevin 
would  lie  against  either  of  them.  The  evidence 
in  this  case  shows  a  regular  levy  by  the  officer. 
Motion  for  new  trial  denied. 

Disapproved- 12  Barb.,  350 ;  8  How.  Pr..  1«1. 

Distinguished— How.  Cas.,  436. 

Followed— 27  N.  Y.,  280. 

Cited  in— 15  Wend.,  633 ;  23  Wend.,  467.  495 :  31  N. 
Y.,  498 ;  1  Keyes.  475;  3  Abb.  App.  Dec.,  42 ;  13  Hun, 
28;  24  Hun.  92;  6  Barb.,  81;  8  Barb.,  215;  16  Barb., 
313,  485 ;  37  How.  Pr.,  102 ;  2  Abb.  N.  C-.  356 ;  15  Abb. 
N.S..428;  2Daly,405;  5Daly,252;  78Ind.,452;  33O. 
St.,  531. 


McKAY  &  BLAKESLEE 

v. 
E.  &  W.  MUMFORD. 

Possession  of  Tenant  in  Common,  Presumed  to 
be  under  his  own  Title — Holding  Over  under 
Lease  from  Co- Tenant. 

A  tenant  in  common  of  real  estate,  who  takes  a 
lease  of  the  moiety  of  his  co-tenant  for  a  term,  sub- 
ject to  a  specified  rent,  and  continues  in  possession 
of  the  premises  after  the  expiration  of  the  term, 
will  not  be  considered  as  holdinsr  over  under  the 
lease,  and  thus  liable  in  an  action  of  assumpsit  for 
use  and  occupation ;  the  presuniption  of  law  being 
that  he  is  in  possession  under  his  own  title,  and  such 
presumption  will  prevail,  unless  there  be  evidence 
that  he  holds  as  tenant  to  his  co-tenant. 

Citations-1  Wend.,52;  8  East,  358;  1  T.  R.,  159; 
Woodf.,  164 ;  1  R.  8..  90;  8  Cow.,  304. 

THIS  was  an  action  of  as&umpsit,  tried  at  the 
Livingston  Circuit  in  Feb.,  1831,  before 
the  Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  plaintiffs  and  E.  Mumford,  one  of  the 
defendants,  were  tenants  in  common  of  a  grist- 
mill, the  plaintiffs  owning  one  moiety  and  E. 
.Mumford  the  other  moiety.  Nov.  25,  1824, 
the  plaintiffs  executed  to  E.  &  W.  Mumford  a 
lease  of  the  moiety  of  the  mill  owned  by  the 
plaintiffs,  for  the  term  of  9  months,  at  a  rent 
of  $375.  The  defendants  continued  in  posses- 
sion of  the  whole  mill  until  Sep.  16,  1826. 
The  plaintiffs  then  entered  into  the  occupation 
of  one  half  of  the  mill,  and  brought  this  ac- 
tion, claiming  to  recover  of  the  defendants  for 
the  use  and  occupation  of  the  mill,  from  the 
expiration  of  the  lease  until  the  entry  by  the 
plaintiffs,  a  compensation  graduated  by  the 
amount  of  rent  specified  in  the  lease  for  the 
term  therein  mentioned;  »'.  e.,  at  the  rate  of 
$500  per  year.  There  was  some  slight  testi- 
mony of  an  unwillingness  on  the  part  of  E. 
Mumford  to  yield  to  the  plaintiffs  the  posses- 
sion of  their  moiety  of  the  mill.  The  judge 
charged  the  jury  that  the  liability  of  the  de- 
fendants depended  upon  the  fact  whether  they 
WEND.  10. 


did  or  did  not  hold  the  exclusive  possession  of 
the  mill  after  the  expiration  of  the  lease  ;  that 
the  continuance  of  E.  Mumford  in  possession 
of  the  premises,  subsequent  to  the*ex-  [*352 
piration  of  the  lease,  was  the  possession  of  the 
plaintiffs,  unless  he  had  intimated  that  he 
should  hold  possession  against  the  plaintiffs, 
and  that  even  in  such  case  the  plaintiffs  were 
entitled  to  recover  ;  and  instructed  the  jury 
that  if  the  possession  of  the  defendants  was 
exclusive,  or  if  they,  the  jury,  believed  that 
E.  Mumford  did  not,  after  the  expiration  of 
the  lease,  occupy  as  tenant  in  common  with 
the  plaintiffs,  they  must  find  for  the  plaintiffs, 
who  in  such  case  would  be  entitled  to  recover 
$701.68,  the  amount  of  their  demand,  estimat- 
ing the  compensation  for  the  use  and  occupa- 
tion of  the  mill  at  the  rate  of  $500  per  year, 
and  including  in  that  sum  the  interest.  The 
jury  found  a  verdict  accordingly  for  $701.68, 
and  the  defendants  now  move  for  a  new  trial. 

Mr.  Greene  C.  Bronson,  Atty-Oen.,  for 
the  defendants. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  The  judge  erred 
in  his  charge  to  the  jury,  from  a  misapprehen- 
sion of  the  opinion  pronounced  by  this  court 
on  the  granting  of  a  new  trial  in  this  case.  It 
was  supposed  that  opinion  contained  the  doc- 
trine that,  to  sustain  the  action  for  use  and  oc- 
cupation as  between  these  parties,  there  must 
be  evidence  of  a  refusal  by  the  defendants  to 
yield  possession  to  the  plaintiffs  of  their  moiety, 
or  of  an  intention  on  their  part  to  hold  exclu- 
sive possession.  No  such  principle  was  in- 
tended to  be  advanced.  The  case  of  Mumford 
v.  Brown,  1  Wend.,  52,  was  cited  to  illustrate 
the  rights  existing  between  co-tenants  as  to  the 
possession  of  their  estate.  It  decides  that  a 
tenant  in  common,  holding  over  after  the  ex- 
piration of  a  lease  of  the  moiety  from  his  co- 
tenant,  is  not  liable  to  double  rent  under  the 
statute,  if,  when  demand  of  possession  of  the 
moiety  is  made,  he  offers  to  deliver  it  to  his 
lessor ;  as  that  is  all  the  lessor  is  entitled  to, 
the  tenant  has  still  a  right  to  continue  posses- 
sion under  his  own  title.  The  case  of  Mum- 
ford  v.  Brown  merely  shows  the  application  of 
the  undeniable  principle  that  each  tenant  is  en- 
titled to  the  possession  of  the  estate,  and  it  was 
hence  argued  that  the  continuance  of  A.  H. 
Mumford  in  possession  of  the  mill  after  the 
expiration  of  the  lease,  nothing  else  appearing, 
did  not,  as  in  cases  where  tenants  have  no  in- 
terest *in  the  fee,  necessarily  imply  [*353 
that  he  was  holding  under  t'he  terms  of  the 
lease,  or  as  tenant  to  the  plaintiff.  Where  the 
termination  of  the  lease  is  certain,  the  relation 
of  landlord  and  tenant  ceases  in  all  cases  at  the 
expiration  of  the  lease,  unless  there  is  evidence 
of  an  assent  to  its  continuance.  This  is  ob- 
vious from  the  fact  that  notice  to  quit  is  not 
necessary  in  such  cases,  8  East,  858 ;  and  the 
tenant  is  so  far  a  trespasser  that  ejectment  and 
trespass  for  mesne  profits  will  lie  against  him. 
If,  after  the  expiration  of  the  term,  the  land- 
lord recognizes  the  relation  of  landlord  and 
tenant  to  exist,  then,  undoubtedly,  the  tenant 
would  be  considered  as  holding  from  year  to 
year,  and  would  be  entitled  to  notice  to  quit. 
8  East,  358;  1  T.  R,  159;  Woodf.,  164.  As 
to  a  tenant  who  has  no  title,  except  by  the 
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lease  under  which  he  enters,  if  he  continues 
after  its  expiration,  his  possession,  in  contem 
plation  of  law,  is  in  subordination  to  the  land- 
lord's rights,  because  the  law  will  not  presume 
him  disloyal.  But  no  such  presumption  exists 
against  the  tenant  in  common.  The  fact  of 
his  not  leaving  possession  does  not  authorize 
the  inference  that  he  still  intends  to  hold  under 
the  lease ;  on  the  contrary,  the  presumption  is 
that  he  holds  under  his  own  title,  which  gives 
him  a  right  to  the  possession  and  enjoyment 
of  the  whole  estate,  liable,  however,  to  ac- 
count to  his  co  tenant  at  law.  1  R.  S.,  90  ;  or 
in  equity,  8  Cow.,  304.  This  presumption  of 
possession  by  virtue  of  his  own  title  may  un- 
doubtedly be  rebutted,  and  then  he  would 
hold,  as  to  the  moiety  of  his  co-tenant,  as  any 
other  tenant,  and  subject  to  the  same  rules  of 
law  ;  but  evidence  that  E.  Mumford  intended 
or  avowed  his  intention  to  hold  in  defiance  of 
the  plaintiffs  and  in  exclusion  of  their  rights, 
does  not  rebut  the  presumption  that  he  holds 
under  his  own  title;  it  confirms  it.  The  charge 
of  the  judge,  therefore,  in  this  respect,  was 
erroneous.  There  should  be  evidence  showing, 
either  expressly  or  impliedly,  a  recognition  of 
the  holding  after  the  term  as  tenant  to  the 
plaintiffs ;  or,  in  other  words,  an  intention  to 
hold  under  the  agreement  or  with  the  assent 
of  the  plaintiffs,  and  not  merely  a  possession 
entirely  consistent  with  his  common  law  rights. 

New  trial  granted. 

Cited  in— 11  Wend.,  630 ;  40  Barb.,  305. 


354*]  *STURGES  v.  ALLIS  &  LEE. 

Assumpsit  Lies  for  Money  Paid  on  Judgment 
Subsequently  Reversed — Practice. 

Assumpsit  lies  to  recover  back  money  paid  under 
a  judgment  subsequently  reversed,  and  the  plaint- 
iff may  recover  on  the  common  money  counts. 

The  award  of  a  venire  de  novo  to  be  issued  by  the 
court  below,  and  an  order  that  the  costs  of  reversal 
abide  the  event  of  the  suit,  are  no  bar  to  the  action 
to  recover  back  the  money  paid. 

Citation-6  Cow.,  299. 

fPHIS  was  an  action  of  assumpsit,  tried  at  the 
J.  Orleans  Circuit  in  Aug.,  1831,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

Sturges  sued  Allis  &  Lee  in  the  Orleans  C. 
P.,  in  which  court  the  plaintiff  was  nonsuited, 
and  the  defendants  had  judgment  for  costs ; 
on  which  they  issued  an  execution,  and  the 
plaintiff  paid  the  sum  of  $287.87  to  the  sheriff. 
The  plaintiff  sued  out  a  writ  of  error  to  this 
court,  and  the  judgment  of  the  C.  P.  was  re- 
versed ;  a  venire  de  novo  was  awarded  to  be 
issued  by  the  C.  P.,  and  the  costs  of  reversal 
to  abide  the  event  of  the  suit.  The  plaintiff 
then  brought  this  suit  to  recover  back  the 
money  paid  by  him,  declaring  on  the  common 
money  counts  only.  At  the  trial  of  this  cause 
the  suit  in  the  C.  P.  was  still  pending,  unde- 
termined. The  jury,  under  the  direction  of 
the  judge,  found  for  the  plaintiff.  The  de- 
fendants move  for  a  new  trial. 

Mr.  M.  T.  Reynolds,  for  the  defendants, 
insisted  that  until  the  determination  of  the 
suit  in  the  C.  P.,  the  plaintiff  had  no  right  to 
sue ;  and  if  he  had  such  right,  he  was  not  en- 
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titled  to  maintain  this  action  against  the  de- 
fendants jointly,  without  showing  a  joint  re- 
ceipt of  the  money. 
Mr.  B.  F.  Butler,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iff brings  assumpsit  to  recover  money  collected 
from  him  under  a  judgment  which  has  been 
reversed.  That  the  action  lies  has  been  ex- 
pressly adjudged,  6  Cow.,  299. 

The  defendant  contends  that  the  plaintiff 
cannot  recover  until  the  determination  of  the 
cause  in  the  court  below,  a  venire  *de  [*355 
novo  having  been  awarded.  The  defendants  in 
error  recovered  in  the  court  below  their  costs 
in  that  court  and  collected  them.  The  judg- 
ment of  reversal  is,  that  the  plaintiff  shall  be 
restored  to  what  he  has  lost,  and  that  the  costs 
in  this  court  abide  the  event.  The  plaintiff  has 
lost  the  amount  of  the  judgment  in  the  court 
below,  and  to  that  he  is  to  be  restored.  But 
when  is  he  to  be  restored  to  it?  The  record 
fixes  no  time.  It  is,  of  course,  to  be  done  im- 
mediately, if  the  plaintiff  in  error  chooses.  It 
is  true  that,  should  the  defendants  ultimately 
prevail,  this  same  money  will  belong  to  them; 
but  at  present,  the  judgment  by  which  they 
claim  title  to  it  having  been  re  versed,  they  have 
no  title  and  no  right  to  retain  the  possession  of 
it.  The  awarding  a  venire  de  novo  merely  directs 
the  parties  to  proceed  and  try  the  cause  in  the 
court  below;  the  cause  is  restored  to  the  sit- 
uation in  which  it  was  before  the  former  trial, 
when  the  parties  below  had  shown  no  right  to 
either  damages  or  costs;  of  course  none  could 
be  claimed  in  advance.  The  judgment  of  re- 
versal having  remanded  the  parties  to  this  state 
of  the  cause,  the  costs  which  have  been  col- 
lected must  be  returned,  before  the  parties  will 
be  in  statu  quo. 

_  The  next  question  is,  whether  a  cause  of  ac- 
tion was  shown  against  both  defendants.  If 
any  cause  of  action  at  all  has  been  shown,  it  is 
joint  and  not  several.  The  award  of  costs  upon 
the  record  is  in  favor  of  both;  the  execution  is 
in  favor  of  both,  and  the  attorney  on  record 
who  issued  the  execution,  and  the  sheriff  who 
collected  the  money,  were  the  agents  of  both. 
If  the  costs  accrued  in  unequal  portions,  the 
fact  does  not  appear  on  the  record, and  if  it  did, 
would  not  create  in  this  case  a  separate  liabil- 
ity, so  long  as  the  judgment  for  costs  is  joint 
upon  the  record.  The  plaintiff  is  entitled  to 
judgment. 
New  trial  denied. 

Cited  in— 29  Hun.,  216;  29  Barb. ,  89,  93 :  39  N.  J.  L., 
558;  35  O.  St.,  647;  26  Am.  Rep.,  625  (70  N.  Y.,  500). 


*VAN  WORMER  v.  VAN  VOAST  [*356 

Action  for  Escape — Fraud  of  Plaintiff '. 

Where  a  defendant  in  execution  was  seen  off  the 
limits  on  Sunday  by  his  creditor,  who  held  out  in- 
ducemente  to  him  to  remain  off  the  limits  until 
Monduy.with  the  intent  to  fix  the  sheriff  for  the  es- 
cape; it  was  held,  that  the  device  of  the  creditor 
was  f  raudulent,and  that  he  was  not  entitled  to  main- 
tain an  action  ofraiust  the  sheriff  for  the  escape. 

Citations-1  Salk.,  271 ;  16  Johns.,  181, 183 ;  7  Cow., 
274. 

TERROR  from  Schenectady  C.P.  Van  Wormer 
Jj  sued  Van  Voast,  sheriff  of  Schenectady,  in  a 
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justice's  court, for  the  escape  of  one  John  Sitter- 
ly from  the  limits  of  the  jail, he  being  in  execu- 
tion at  the  suit  of  Van  \Vormer  on  a  justice's 
judgment  for  about  $16.  The  justice  rendered 

}'udgment  in  favor  of  the  plaintiff.  The  de- 
endant  sued  out  a  certiorari  to  the  Schenectady 
C.  P.  On  the  trial  in  that  court,  the  following 
facts  appeared :  Sitterly  was  on  the  limits,  at 
the  suit  of  Van  Wormer;  on  Sunday,  May  2, 
1830,  he  left  the  limits  and  went  to  the  house 
of  Van  Wormer,  to  see  whether  he  would  not 
hire  him  to  work  for  him.  Van  Wormer  offered 
Sitterly  $9  per  month;  Sitterly  demanded  $10 
per  month;  Van  Wormer  told  him  he  would 
not  hire  him  that  day,  for  it  was  Sunday,  but 
if  he  would  stay  till  Monday  and  they  could 
agree,  he  would  hire  him;  if  he  would  work  a 
month  and  a  half,  they  would  be  square  with 
the  note.  On  Monday  morning,  May  3,  Van 
Wormer  was  at  a  constable's  house  half  an  hour 
before  sunrise,  and  wished  him  to  procure  a 
summons  for  the  sheriff,  telling  him  that  John 
Sitterly  was  off  the  limits,  at  his  house;  and  at 
the  same  time  told  the  constable  that  he  had 
not  seen  Sitterly  that  morning.  A  summons 
was  issued  at  noon  of  that  day,  at  which  time 
Sitterly  was  shown  to  be  off  the  limits.  The 
C.  P.  reversed  the  justice's  judgment.and  Van 
Wormer  sued  out  a  writ  of  error- 

Mr.  A.  C.  Paige,  for  defendant  in  error, 
insisted  that  Van  Wormer.having  induced  Sit- 
terly to  remain  off  the  limits  until  Monday, 
when,  but  for  those  inducements,  he  would 
probably  have  returned  to  the  limits  before  a 
suit  could  have  been  commenced  against  the 
357*]  *sheriff,  ought  not  in  justice  to  be  al- 
lowed to  maintain  the  action. 

Mr.  M.  T.  Reynolds,  contra, 

By  tlie  Court,  Sutherland,  J.  I  think  the 
evidence  warranted  the  conclusion,  that  al- 
though the  plaintiff  may  not  originally  have 
been  instrumental  in  procuring  the  prisoner 
to  leave  the  limits,  yet  that  he  held  out  in- 
ducements to  him  to  remain  at  his  house  until 
Monday  morning,  with  the  fraudulent  intent 
of  fixing  the  sheriff  for  the  escape.  Volk,  the 
witness,  testified  that  on  Sunday,  May  2,  Sit- 
terly, the  prisoner,  came  to  the  witness'  house 
to  get  him  to  go  with  him  to  the  plaintiff's  to 
see  if  the  plaintiff  would  hire  him  to  work  ; 
they  accordingly  went,  but  the  plaintiff  and 
Sitterly  could  not  agree.  The  plaintiff  told  Sit- 
terly he  would  not  hire  him  that  day,  for  it 
was  Sunday;  but  if  he  would  stay  until  Monday 
and  they  could  agree,  he  would  hire  him;  that 
if  he,  Sitterly,  would  work  a  month  and  a  half, 
they  would  be  square  with  the  note.  The  plaint- 
iff afterwards  told  the  witness  he  had  given 
Sitterly  one  shilling  for  cleaning  his  horse  May 
3.  McMichael,  a  constable,  testified  that  the 
plaintiff  came  to  his  house  half  an  hour  before 
sunrise  May  3,  and  wanted  him  to  go  to  Viner, 
a  justice  of  the  peace,  and  get  a  summons  for 
the  sheriff, Van  Voast;  for  he  said  Sitterly  was 
then  off  the  limits,  at  his,  the  plaintiff's  house. 
The  plaintiff  also  said  he  had  not  seen  Sitterly 
that  morning.  This  shows,  conclusively,  the 
object  of  the  plaintiff  in  inducing  Sitterly  to 
remain  all  night  at  his  house.  The  declaration 
that  he  would  hire  him  in  the  morning, if  they 
could  agree,  was  a  mere  pretext;  for  before  the 
plaintiff  saw  him  in  the  morning,  and  before 
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any  further  negotiation  took  place  between 
them,  and  while  Sitterly  was  probably  yet  in 
bed  and  asleep,  the  plaintiff  causes  this  suit  to 
be  commenced  against  the  sheriff  for  the  es- 
cape. An  assent  or  agreement  on  the  part  of 
a  plaintiff,  subsequent  to  an  escape,  that  the 
debtor  may  remain  out  of  the  limits  without  a 
new  consideration,  will  not  discharge  the  judg- 
ment or  the  sheriff;  for  the  right  of  action  hav- 
ing once  accrued,  nothing  but  a  release  or  an 
*agreement  for  a  valuable  considera-  [*358 
tion  can  defeat  the  action.  1  Salk.,  271;  16 
Johns.,  181.  But  where  there  is  a  good  consid- 
eration for  the  subsequent  agreement, the  sher- 
iff will  be  discharged.  Powers  v.  Wilson,!  Cow., 
274.  It  might  be  contended  in  this  case  that  the 
negotiation  for  hiring  the  prisoner,  by  which 
either  this  or  some  other  debt  due  from  him  to 
the  plaintiffs  was  to  be  satisfied,  was  a  valuable 
consideration  for  the  license  to  remain  off  the 
limits  until  Monday  morning;  but  I  prefer  put- 
ting it  upon  the  ground  of  a  fraudulent  device 
on'the  part  of  the  plaintiff.for  the  ex  press  pur- 
pose of  charging  the  plaintiff,  as  was  said  by 
the  court  in  Sweet  v.  Palmer,  16  Johns.,  183. 
It  would  be  an  affront  to  justice  to  permit  such 
a  device  to  be  successful. 

The  judgment  of  the  Court  of  C.  P.  must  be  af- 
firmed. 


HUNTER  v.  BURTIS  &  ELLSWORTH. 

Practice  in  Justice  Courts — Territorial  Jurisdic- 
tion— Non-Resident  Plaintiffs  and  Defendants 
— Liability  of  Attorney  for  Illegal  Arrest. 

Where  a  warrant  under  the  Justices' Act  Issues  in 
favor  of  a  non-resident  plaintiff,  the  action  may  be 
brought  any  justice  of  the  county,  and  need  not  be 
brought  before  a  justice  of  the  town  where  the  de- 
fendant resides,  or  of  the  next  adjoining:  town. 

In  a  suit  against  a  non-resident  defendant.the  ac- 
tion must  be  brought  before  a  justice  of  the  town 
in  which  the  defendant  may  be  at  the  time  of  the 
commencement  of  the  suit;  but  it  is  not  necessary 
that  a  non-resident  plaintiff  should  be  personally  in 
the  county  at  the  time  of  the  application  for  process. 

Where  an  illegal  arrest  is  made,  the  attorney  who 
appears  to  advocate  the  cause  is  not  responsible, 
unless  he  oiliciously  interposed  in  directing  the  ar- 
rest. 

Citations— 2  R.  S.,  228,  sec.  6 ;  228,  sec.  17 ;  232,  sec. 
39 ;  245,  sec.  114 ;  11  Johns.,  441 :  7  Cow.,  249. 

THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Saratoga  Circuit  in  May,  1831, 
before  the  Hon.  Esek  Co  wen.  one  of  the  Circuit 
Judges. 

The  false  imprisonment  was  alleged  to  con- 
sist in  the  arrest  of  the  plaintiff  on  a  justice's 
warrant,  which  it  was  insisted  by  the  plaintiff 
had  been  illegally  issued,  on  the  ground  of 
the  want  of  jurisdiction  in  the  justice.  The 
facts  were  these:  Samuel  Burtis  applied  to  a 
justice  of  the  peace  of  the  Town  of  Saratoga 
Springs,  in  the  County  of  Saratoga,  for  a  war- 
rant against  Hunter,  in  favor  of  Stephen  H. 
Burtis,  and  made  affidavit  that  Stephen  H. 
Burtis  was  a  non-resident  of  the  County  of 
•Saratoga, that  he  had  a  general  power  [*359 
to  prosecute  all  suits  or  demands  for  Stephen 
H.  Burtis,  and  in  other  respects  made  such  af- 
fidavit as  is  required  by  law,  and  gave  the  se- 
curity required  to  be  given  on  the  issuing  of  a 
warrant  in  favor  of  a  nou  resident  plaintiff. 
Whereupon  the  justice  issued  a  warrant  against 
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Hunter,  and  delivered  it  to  a  constable,  who 
arrested  Hunter  by  virtue  of  the  warrant  in  the 
Town  of  Stillwater  (in  which  town  Hunter  re- 
sided), and  brought  him  before  the  justice  in 
the  Town  of  Saratoga  Springs.  On  Hunter's 
being  brought  before  the  justice,  Samuel  Bur- 
tis  appeared  as  the  attorney  in  fact  of  Stephen 
H.  Burtis,  and  Ellsworth,  the  other  defendant 
in  this  cause,  appeared  as  the  counsel  of  Sam- 
uel Burtis.  After  two  other  causes  had  been 
tried,  in  which  S.  H.  Burtis  was  plain  tiff,  Ells- 
worth said  that  the  plaintiff  would  withdraw 
his  suit  against  Hunter  alone,  and  bring  it 
against  him  and  the  defendants  in  the  causes 
just  tried,  jointly;  and  the  suit  against  Hunter 
was  accordingly  discontinued.  Ellsworth  was 
not  present  at  the  issuing  of  the  warrant,  and 
gave  no  directions  or  instructions  to  the  officer 
as  to  the  arrest.  It  was  admitted  on  the  trial 
that  the  Towns  of  Saratoga  Springs  and  Still- 
water  are  in  the  County  of  Saratoga,  but  are 
not  adjoining  towns,  and  that  the  defendants 
in  this  cause,  at  the  time  of  the  suing  out'  of 
the  warrant,  were  residents  of  the  Town  of 
Saratoga  Springs.  The  counsel  for  the  defend- 
ants insisted  that  no  illegal  arrest  had  been 
shown,  and  that  the  plaintiff  ought  to  be  non- 
suited, and  that  at  all  events  Ellsworth,  acting 
only  as  the  counsel  of  Burtis,  was  not  liable  to 
a  suit,  although  the  warrant  had  irregularly 
issued.  The  judge  refused  to  nonsuit  the  plaint- 
iff, and  charged  the  jury  that  the  justice  had 
no  jurisdiction;  that  the  warrant  and  the  arrest 
by  virtue  of  it  were  illegal;  that  Stephen  Bur- 
tis was  a  non-resident  of  the  county,  and  was 
not  proved  to  have  been  in  the  county  at  the 
time  of  the  application  for  the  warrant.and  the 
justice  not  residing  in  the  town  in  which  Hun- 
ter resided,  or  in  the  town  adjoining,  had  no 
right  to  issue  the  warrant.  The  jury  found  a 
verdict  for  the  plaintiff  for  $10.  The  defend- 
ants move  for  a  new  trial. 
36O*]  *  Messrs.  J.  Ellsworth  and  S.  Ste- 
vens, for  the  defendant. 
Mr.  M.  T.  Reynolds,  contra. 

By  ttie  Court,  Nelson,  J.  I  am  of  opinion 
the  judge  erred,  and  that  a  new  trial  ought  to 
be  granted.  It  is  provided  by  the  Revised  Stat- 
utes that  a  justice  shall,  upon  application,  is- 
sue a  warrant,  where  the  plaintiff  is  a  n on  resi- 
dent, and  tenders  to  such  justice  security  for 
the  payment  of  any  sum  which  may  be  ad- 
judged against  him  in  the  suit.  2  R.  S.,  228, 
sec.  17.  The  19th  section  requires  that  the  fact 
of  non-residence  be  shown  to  the  justice  by  af- 
fidavit. These  requisites  were  strictly  com- 
plied with,  and  undoubtedly  gave  to  the  justice 
jurisdiction  in  the  case. 

Actions,  of  which  a  justice  has  jurisdiction, 
must  be  brought  before  some  justice  of  the 
town  wherein  either:  1.  The  plaintiffs  or  any 
one  of  them  reside;  2.  Where  the  defendants 
or  any  one  of  them  reside;  or  8.  Before  some 
justice  of  another  town  in  the  same  county 
next  adjoining  the  residence  of  the  plaintiff  or 
defendant.  2  R.  8.,  226,  sec.  6.  But  by  section 
9,  if  the  plaintiffs  be  all  non-residents  of  the 
county,  or  if  the  defendant  be  a  non-resident 
of  the  county,  then  such  action  may  be  brought 
before  any  justice  of  the  town  in  which  such 
plaintiff  or  defendant  may  be.  The  construc- 
tion given  by  the  judge  at  the  circuit  to  the  8th 
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and  9th  sections  just  cited  was,  that  to  give  the 
justice  jurisdiction,  the  plaintiff  being  a  non- 
resident, must  be  personally  present  in  the  town 
in  which  the  justice  resides  who  is  called  upon 
to  issue  the  warrant;  or  that  otherwise  the  ac- 
tion must  be  brought  before  a  justice  of  the 
town  where  the  defendant  resides,  or  before  a 
justice  of  an  adjoining  town.  I  cannot  assent 
to  this  construction  of  the  Act.  The  reasons 
for  confining  actions  to  certain  towns  in  jus- 
tices' courts  were  for  the  convenience  of  parties, 
and  to  prevent  plaintiffs  from  harassing  de- 
fendants by  calling  them  before  distant  magis- 
trates. The  first  Act  on  this,  subject  was  passed 
in  1818,  and  was  incorporated  in  the  general 
revision  of  the  Justices'  Act  in  1824,  and  in 
both  of  them  non-resident  plaintiffs  were  ex- 
cepted  from  the  limitation.  The  9th  section  is 
not  so  clearly  expressed  as  it  might  have  been, 
but  I  am  satisfied  its  *true  and  reason-  [*361 
able  construction  does  not  in  this  respect  alter 
the  law.  The  expression  in  relation  to  non- 
resident plaintiffs,  that  they  may  bring  their 
actions  before  any  justice  of  the  town  in  which 
such  plaintiffs  may  be,  was  intended  to  exclude 
all  the  restrictions  before  imposed,  and  to  au- 
thorize them  to  apply  to  any  justice  in  the 
county,  at  their  option.  This  is,  under  any 
construction,  the  effect  of  it.  Why  should 
they  be  personally  present  in  the  town  in 
which  the  justice  resides,  or  even  before  him 
at  the  time  of  the  issuing  of  the  warrant?  Their 
absence  can  in  no  way  affect  injuriously  the 
rights  of  the  defendant,  as  satisfactory  secu- 
rity must  be  given  "for  any  sum  which  may 
be  adjudged  against  them  in  the  suit,"  before 
the  warrant  issues.  It  was  said,  on  the  argu- 
ment, that  they  would  be  amenable  to  the 
process  of  the  defendant,  if  they  were  re- 
quired to  be  present;  but  the  obvious  answer 
to  this  is,  they  need  only  be  in  the  town  in 
which  the  justice  resides,  or  at  most,  before 
him  at  the  time  of  issuing  the  warrant,  accord- 
ing to  the  most  literal  interpretation.  The  bene- 
fit, therefore,  in  this  respect,  to  the  defendant, 
would  require  a  calculation  of  chances  which 
I  think  were  not  in  the  view  of  the  Legislature. 
It  is  true  the  same  expression  is  used  to  des- 
ignate the  town  in  which  a  non  resident  de- 
fendant must  be  sued;  and  when  the  arrest  is 
justified  in  reference  to  such  party,thesuit  must 
be  brought  before  a  justice  in  the  town  in 
which  he  may  be.  We  must  construe  these 
words,  regarding  the  subject-matter  to  which 
they  relate.  When  applied  to  the  defendant, 
they  limit  the  action  to  the  town  in  which  he 
may  happen  to  be  at  the  time;  from  the  plaint- 
iff, who  is  the  actor,  they  remove  all  restric- 
tion, and  authorize  the  suit  before  any  magis- 
trate in  the  county.  The  whole  object  of  the 
8th  and  9th  sections  was  the  limitation  of  suits 
to  particular  towns,  regarding  the  residence 
of  parties;  it  clearly  has  not  been  extended  to 
non-resident  plaintiffs;  they  may,  at  their  elec- 
tion, go  before  any  magistrate  in  the  county. 
By  the  89th  section,  page  232,  any  plaintiff 
over  21  years  of  age  may  appear  and  conduct 
his  suit  in  person  or  by  attorney;  and  it  is 
worthy  of  remark,  that  where  the  personal  ap- 
pearance of  either  party  is  required  by  the  stat- 
ute, it  is  so  expressed.  This  was  essential, 
'otherwise  an  appearance  by  attorney  [*36S5 
would,  by  the  above  section,  be,  in  contempla- 
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tion  of  law,  a  personal  appearance.  See  sec. 
114,  p.  245. 

But  if  I  had  arrived  at  a  different  conclusion, 
from  an  examination  of  the  8th  and  9th  sec- 
tions, I  am  of  opinion  the  justice  had  jurisdic- 
tion to  issue  the  warrant.  Every  preliminary 
step  required  by  the  Act  had  been  complied 
with,  and  the  statute  does  not  require  that,  be- 
fore the  issuing  of  the  warrant,  it  be  shown  to 
the  justice  where  the  defendant  resides,  to  en- 
able him  to  judge  of  the  propriety  of  issuing 
the  process.  If  the  warrant  has  been  extended 
by  the  constable  to  a  case  not  warranted  by  the 
law,  which  he  is  presumed  to  know,  perhaps, 
under  the  strict  rules  applicable  to  courts  and 
the  officers  of  special  and  limited  jurisdictions, 
he  would  be  liable  in  this  action;  and  if  he  ex- 
ecuted the  process  under  the  special  instruc- 
tions of  the  plaintiff  or  his  attorney,  they  might 
also  be  liable.  11  Johns.,  444;  7  Cow.,  261. 
But  if  the  officer,  without  any  other  directions 
than  the  delivery  of  the  warrant  to  be  executed, 
enforced  the  execution  in  a  case  not  warranted 
by  these  sections,  he  alone,  I  apprehend,  would 
be  responsible,  unless  such  illegal  arrest  was 
approved  of  by  the  plaintiff  or  his  agent.  Even 
in  such  a  case,  the  attorney  who  appeared  to 
try  the  cause  would  not  thereby  subject  him- 
self to  responsibility.  If  he  officiously  inter- 
fered in  directing  the  arrest,  which  was  no  part 
of  his  duty  as  attorney,  the  rule  might  be  oth- 
erwise; but  appearing  before  the  justice,  and 
conducting  the  suit  for  the  plaintiff  should  not 
be  under  the  peril  of  such  responsibility. 

New  trial  granted. 

Limited— 28  Hun,  531. 

Cited  in— 3  Hill,  336;  4  N.  Y.,  377;  35  Barb.,  632;  42 
N.  J.  L.,  33;  23  How.  Pr.,  218. 


363*]     *THE  PEOPLE 

v. 

THE  SUPERVISORS  OF  THE  COUNTY 
OF  COLUMBIA. 

.Statute  of  Limitations — Application  to  Debts  Due 
State — Effect  of  Statute  on  Demands  Existing 
When  it  Went  into  Operation — Mandamus 
against  Supervisors  of  County. 

The  presumption  of  payment,  in  analogy  to  the 
Statute  of  Limitations,  was  not  applicable  to  de- 
mands due  to  the  government  previous  to  the  late 
revision  of  the  laws  extending1  that  statute  to  ac- 
tions in  the  name  of  the  people. 

The  effect  of  the  statute  upon  demands  existing 
at  the  time  of  its  going  into  operation,  is  the  same 
as  upon  demands  accruing  on  the  day  that  the  stat- 
ute takes  effect;  that  is,  all  demands  then  existing 
must  be  sued  for  within  the  time  limited,  or  they 
will  be  barred. 


Where  it  is  made  the  duty  of  Supervisors  of  a 
county  to  raise  a  certain  sum  of  money,  as  the  or- 
dinary county  charges  are  levied  and  collected,  the 
remedy  is  by  mandamux  against  the  Supervisors, 
and  not  by  action  against  the  county. 

Citations— 2  R.  8.,  296,  297,  sees.  18,  28;  2  Cow.,  444;  1 
Wend.,  325;  7  T.  R.,  396,  404. 

l^f  ANDAMUS  in  relation  to  a  loan  office  mort- 
lii-  gage.  In  1786,  an  Act  of  the  Legislature 
of  this  State  was  passed,  authorizing  the  emis- 
sion of  bills  of  credit  to  the  amount  or  £200,000, 
which  sum  was  apportioned  among  the  seve- 
j  ral  counties  of  the  State,  and  paid  over  to  offi- 
|  cers  -in  each  county,  designated  loan  officers, 
to  be  loaned  out  to  the  citizens  of  the  several 
counties,  and  secured  by  mortgages  on  real  es- 
tate; and  it  was  provided  by  statute  that  if  any 
deficiency  should  accrue  by  the  selling  of  land 
thus  mortgaged,  on  foreclosure  of  the  mort- 
gage, the  same  should  be  assessed  and  levied 
as  other  county  charges  in  the  county  where 
the  lands  were  situate.  A  loan  was  made  to 
one  Isaac  Goes,  who  mortgaged  certain  prem- 
ises situate  in  the  now  County  of  Columbia, 
which  were  sold  on  foreclosure,  leaving  a  de- 
ficiency Apr.  21,  1792,  of  the  sum  of  £74  2s. 
0<Z  ,  which  sumit  was  alleged  by  the  Comptrol- 
ler of  the  State,  has  never  been  assessed,  levied 
and  paid  over  to  the  loan  officers,  or  into  the 
Treasury  of  the  State.  In  July,  1832,  the  Attor- 
ney-General obtained  an  alternativewiandamwa, 
directing  the  Supervisors  of  Columbia  to  cause 
the  above  sum,  with  the  interest  thereof,  to  be 
levied  and  collected,  in  like  manner  that  other 
charges  upon  that  county  are  required  by  law 
to  be  levied  and  collected,  and  to  pay  the  same 
into  the  Treasury  of  the  State,  or  to  show  cause, 
etc.  The  Supervisors  make  return,  admitting 
the  facts  charged, and  that  they  do  *not  [*3(5* 
know  that  the  deficiency  accruing  on  the  sale 
of  the  mortgaged  premises  has  ever  been  paid, 
either  to  the  loan  officers  or  into  the  Treasury 
of  the  State;  stating  that  no  account  of  the  pro- 
ceedings of  the  Board  of  Supervisors  of  the 
County  of  Columbia,  prior  to  May  29,  1798, 
can  be  found,  and  that  in  the  records  of  the 
proceedings  of  such  Board,  since  that  time,  no 
entry  whatever  is  found  relating  to  such  defi- 
ciency, except  an  entry  in  Nov.,  1829,  when  an 
application  of  the  Comptroller  for  payment 
was  submitted  to  the  Board.  They,  however, 
insist,  that  as  no  act  has  been  done  by  any  of 
the  officers  of  the  County  of  Columbia  for  34 
years,  admitting  or  recognizing  the  liability  of 
the  county  to  made  good  such  deficiency,  the 
county  is  discharged,  etc.  To  this  return  the 
Attorney-General  demurred. 

Mr.  J.  W.  Edmunds,  for  the  defendants. 
The  claim  of  the  plaintiffs  is  barred  by  lapse 
of  time,  and  in  analogy  to  the  Statute  of  Lim- 


NOTK.— 1.  Payment— presumption  of—FYom  lapse  of 
tinte.  See  Jackson  v.  Sacket,  7  Wend.,  94,  note. 

Where  the  Statute  of  Limitations  doe*  not  apply,  it 
requires  a  lapse  of  twenty  years  to  raise  a  presump- 
tion of  payment.  Alexander  v.  Dutcher,  7  Hun, 
439;  Ingraham  v.  Baldwin,  9  N.  Y.,  45:  Clark  v. 
Bogardus.  2  Edw.,  387 :  Sparhawk  v.  Buell,  9  Vt.,  41 ; 
Wells  V.Washington.  6  Munf .,  532 :  Earned  v.  Barned, 
21  N.  J.  Eg.,  245;  Winstanley  v.  Savage,  2  McCord 
Eq.,  435 :  Didlake  v.  Robb,  1  Wood,  680. 

A  less  period  tyqu  he  considered  hy  the  jury  as  evi- 
dence. Clark  v.  Bogardus,  2  Edw.,  387 :  Flagg  v. 
Ruden,  1  Bradf.  SUIT.,  192:  Bander  v.  Snyder,  5 
Barb,,  63;  Cheever  v.  Perley,  11  Allen,  587;  Hender- 
son v.  Lewis,  9  Serg.  &  R..  384 ;  Garnier  v.  Renner, 
-51  Ind.,  372 ;  Wooten  v.  Harrison,  9  La.  Ann.,  234 ; 
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Goldhawk  v.  Duane.  2  Wash.  C.  C.,  323 ;  Moore  v. 
Smith,  81  Pa.  St.,  182 ;  Hughes  v.  Hughes,  54  Pa.  St., 
240 ;  Hillary  v.  Wellar,  12  Ves.,  264 ;  Oswald  v.  Leigh, 
1  T.  R.,  270.  And,  see.  Clark  v.  Hopkins,  7  Johns, 
556;  1  Greenl.  Ev.,  sec.  39. 

Some  authorities  hold  that  the  lapse  of  twenty  years, 
or  more,  is  only  to  be  taken  as  evidence  of  payment, 
or,  at  most,  as  a  presumption,  which  may  be  re- 
butted. Jackson  v,  Pierce,  10  Johns,,  414;  Giles  v. 
Barumore,  5  Johns.  Ch.,  545 :  McDowl  v.  Charles,  6 
Johns.  Ch..  132;  Jackson  v.  Hotchkiss,  6  Cow.,  401; 
Henderson  v.  Henderson,  3  Den.,  314. 

A  mortgage  is presumed  satisfied  after  tuxnty  years. 
See  Jackson  v.  Pratt,  10  Johns.,  381,  note. 

2.  Statute  of  Limitatiotts— People  not  bound  hy.  See 
People  v.  Gilbert,  18  Johns.,  227,  note. 
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itations,  the  debt  ought  to  be  presumed  to  be 
paid.  No  record  of  the  proceedings  of  the 
Board  of  Supervisors  of  the  County  of  Colum- 
bia, previous  to  the  year  1798,  can  be  found  ; 
and  the  loan  officers  who  had  the  charge  of  this 
matter  are  dead,  and  no  successors  have  been 
appointed  to  them.  There  is  every  reason, 
therefore,  in  favor  of  the  adoption  of  the  pre- 
sumption asked  for.  But  independent  of  this 
consideration,  by  the  Revised  Statutes,  2  R. 
S.,  297,  sec.  28,  the  Statute  of  Limitations  for 
the  bringing  of  suits  is  extended  to  actions 
brought  in  the  name  of  the  people,  in  the  same 
manner  as  to  actions  brought  by  individuals. 
The  proceeding  in  this  case  is  virtually  an  ac- 
tion. Had  the  county  been  sought  to  be  charged 
as  a  corporation, either  in  an  action  of  debt  or  as- 
sumpsit,  the  statute  would  have  been  a  bar  ; 
and  can  the  form  of  the  remedy  affect  the  right? 
Besides,  mandamus  is  not  the  proper  remedy, 
the  county  being  liable  to  an  action.  1  R.  S., 
364  ;  3  Burr.,  1267  ;  4  Id.,  2186  ;  Doug.,  526  ; 
1  T.  R.,  396. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  people.  Had  payment  been  alleged  in  the 
return,  lapse  of  time  might  have  been  relied 
upon  to  support  the  presumption  of  payment, 
but  here  it  is  not  available  to  the  defendants. 
365*]  Nor  does  the  extension  *of  the  Statute 
of  Limitations  to  actions  in  the  name  of  the 
people  help  the  defendants  ;  the  statute  neces- 
sarily is  prospective,  and  would  not  affect  even 
an  action  of  assumpsit,  in  the  name  of  the  peo- 
ple, until  6  years  after  it  went  into  operation. 
8  Wend.,  661.  As  to  the  remedy,  the  people 
had  no  right  of  action  against  the  county  as 
a  corporation  ;  the  county  had  neither  done 
nor  omitted  to  do  anything  which  subjected  it 
to  an  action.  Not  so  as  to  the  Supervisors  ; 
they  had  omitted  the  performance  of  a  duty 
enjoined  by  law,  and  the  only  and  appropriate 
remedy  against  them  is  by  mandamus. 

By  the  Court,  Savage,  Ch.  J.  It  is  not  pre- 
tended that  the  County  of  Columbia  has  ever 
Said  the  money  now  claimed  by  the  plaint- 
Is  ;  but  it  is  said  that  the  county  has  done 
no  act  for  34  years  admitting  the  liability  of 
the  county.  Before  the  Statute  of  Limitations, 
the  lapse  of  time  did  not  raise  any  presump- 
tion of  payment ;  until  the  recent  revision  of 
the  statutes,  the  government  was  never  affect- 
ed by  those  statutes.  There  are  cases  now, 
not  embraced  within  the  statutes,  to  which  a 
court  of  equity  as  well  as  the  common  law, 
in  analogy  to  the  statutes,  have  applied  the 
principle  of  limitation  ;  but  as  the  statutes 
themselves  did  not  embrace  demands  due  to 
the  people,  so  the  analogy  has  never  been  ap- 
plied to  such  demands.  By  the  Revised  Stat- 
utes, 2  R.  S.,  295-297,  sees.  18,  28,  the  same 
limitations  of  actions  apply  to  the  people  of 
the  State  as  to  individuals.  But  those  stat- 
utes, like  all  others,  are  prospective,  and  so 
are  to  be  construed  unless  otherwise  expressed, 
or  unless  they  cannot  have  the  intended  oper- 
ation by  any  other  than  a  retrospective  con- 
struction. The  Revised  Statutes  apply  the  lim- 
itation to  actions  or  causes  of  actions  accruing 
or  existing  subsequent  to  their  taking  effect. 
They  apply  to  existing  demands,  as  if  they  had 
accrued  at  the  time  when  the  statute  com- 
menced its  operation.  If  the  State  neglects  to 
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prosecute  for  the  period  which  protects  indi- 
vidual claims,  it  loses  the  demand  in  the  same 
manner  as  individuals  do  ;  but  the  demand  in 
question  would  not  be  barred,  upon  that  prin- 
ciple, until  6  years  after  the  Revised  Statutes 
became  the  law  of  the  State.  *These  [*366 
statutes,  therefore,  do  not  protect  the  defend- 
ants. The  45th  section  expressly  provides  that 
they  do  not  affect  existing  demands. 

Is  this  a  proper  case  for  mandamus  ?  It  has 
often  been  decided  in  England  and  by  this 
court,  that  a  mandamus  will  not  be  granted 
where  there  is  a  remedy  by  action.  The  party 
asking  for  a  mandamus  must  have  a  clear  legal 
right,  and  no  other  appropriate  specific  reme- 
dy. 2  Cow.,  444  ;  1  Wend.,  325;  7  T.  R.,  396, 
404.  If  an  action  lies  in  this  case,  then  a  man- 
damus should  be  refused.  I  think  an  action 
would  not  lie.  The  statute  directs  the  Super- 
visors to  levy  and  collect  the  amount  of  the  de- 
ficiency ;  it  is  a  duty  imposed  upon  those  offi- 
cers which  should  be  performed  by  them,  but 
for  their  neglect,  the  county  in  its  corporate 
capacity  should  not  be  punished  ;  nor  does  any 
liability  attach  to  the  county  to  pay  the  money 
in  any  way  other  than  that  pointed  out  in  the 
statute.  Should  it  be  thought  that  the  offend- 
ing Supervisors  ought  to  respond  personally  in 
damages,  which  is  certainly  very  questionable, 
still  there  is  no  principle  which  would  gradu- 
ate the  damages  to  the  deficiency  arising  from 
the  mortgage  in  question;  and  for  aught  the 
court  can  know,  the  money  possibly  might  not 
be  collected  in  that  way.  Besides,  the  law  does 
not  contemplate  satisfaction  in  any  other  man- 
ner than  by  an  assessment  upon  the  taxable 
property  of  the  county  ;  an  action,  therefore, 
is  not  the  appropriate  and  specific  remedy.  A 
mandamus  is  proper,  and  must  be  awarded. 

Judgment  for  plaintiffs  upon  demurer,  peremp- 
tory mandamus  granted. 

Statutes  —  Prospective  operation  of.  Cited  in— 12 
Wend.,  491;  14  Wend.,  656;  17  Wend.,  330 ;  3  Edw.,  465; 

2  Sandf .  Ch.,  572;  43  N.  Y.,  136;  57  N.  Y.,  477 ;  25  Hun, 
38 ;  3  Barb., 310 ;  7  Barb,,  449 ;  15  Barb.,  567 ;  19  Barb., 
488 ;  32  Barb.,  430 ;  63  Barb.,  86 ;  3  How.  Pr..  256,  275 ; 

3  Co.  K.,  229 ;  6  Leg-.  Obs.,  233. 

Mandamus—  When  will  lie  against  officer.  Cited  in 
—23  Wend.,  461 ;  8  N.  Y.,  330 ;  UN.  Y.,  573 ;  24  N.  Y._ 
120,122:  29  N.  Y.,  648;  45  N.  Y.,  200;  3  Hun,  102;  21 
Hun,  189 ;  2  Barb.,  417 ;  3  Barb.,  336 ;  13  Barb.,  443:  20 
Barb.,  296 :  25  Barb.,  75 ;  26  Barb.,  250 ;  45  Barb.,  458 : 

4  T.  &  C.,  372, 373  ;  20  How.  Pr.,  502 ;  30  How.  Pr.,  421, 
47  How.  Pr.,  502.  503;  50  How.  Pr.,  504;  6  Abb.  Pr.; 
57 :  6  Leg-.  Obs.,  64 ;  34  N.  J.  L.,  310 ;  43  Ind.,  348 :  55 
Wia.,  282;  50  Mo.,  340;  47  Am.  Dec.,  104  (9  Smed.  &  M., 
77). 

Corporate  body— Actions  by  and  against  should  be 
in  corporate  name.  Cited  in— 43  Barb.,  261 ;  9  How. 
Pr.,  316 ;  55  Wis.,  282. 

Also  cited  in-2  Abb.  N.  S.,  353;  16  Abb.  N.  S.,  223 ; 
2  Sandf.,  474. 


*HINMAN  v.  BORDEN.      [*367 

Action  for  False  Return  —  Duty  of  Officer  to 
use  all  Reasonable  Endeavors  to  Execute  Proc- 
ess— Practice. 

An  officer,  having:  process  requiring:  the  arrest  of 
a  party,  is  bound  to  use  all  reasonable  endeavors  to 
execute  it,  and  should  at  least  gx>  to  the  residence  of 
the  party ;  if  he  relies  upon  vag-uo  information  of 
the  absence  of  the  party,  derived  from  casual  inqui- 
ries, he  does  so  at  the  peril  of  being;  answerable  for 
a  false  return. 

An  officer  may  return  process  on  the  morning-  of 
the  day  of  ite  return.and  is  not  responsible, althoug-h 
he  in ivrlit  subsequent  to  the  return  have  executed 
the  process. 
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Citations-2  R.  8..  382.  sec.  32 ;  3  Camp.,  46 ;  5  Dowl. 
&  R.,  95 ;  18  Com.  L.  H.,  232. 

ERROR  from  the  Oneida  C.  P.  Borden  sued 
Hiuman  in  a  justice's  court  for  a  false  re- 
turn on  non  est  inventus,  upon  a  ca.  sa. ,  made 
by  a  deputy  of  Hinmam,  sheriff  of  Oneida,  in 
a  suit  against  one  Harris,  for  whom  Borden 
was  special  bail.  On  the  trial  before  the  jus- 
tice, the  defendant  had  a  verdict  and  obtained 
judgment  for  costs.  The  plaintiff  sued  out  a 
certtorari.  From  the  return,  it  appeared  that 
a  ca.  sa.  in  the  suit  against  Harris  was  deliv- 
ered to  the  deputy  June  29,  1830,  returnable 
July  5,  thereafter.  Harris  resided  in  Utica, 
and  had  a  family  there,  was  at  home  from  June 
29  to  July  5,  attending  to  his  ordinary  business, 
as  a  shoemaker ;  during  that  period  he  was 
every  day  in  a  shoe-store  adjoining  the  office 
of  the  deputy,  and  passed  his  office  almost  every 
day  ;  once  during  that  time  he  passed  the  dep- 
uty, who  was  well  acquainted  with  him,  on  the 
canal  bridge  in  Utica  ;  and  on  the  morning  of 
July  5,  was  in  the  deputy's  office  conversing 
with  another  person,  the  deputy  being  in  his 
office,  who,  in  a  subsequent  conversation  upon 
the  subject  of  not  arresting  him,  told  Harris 
that  his  case  was  just  like  Knight's ;  that  he 
should  not  have  arrested  Knight  on  the  ca.  sa. 
he  had  against  him,  but  Knight  run  himself 
directly  in  his  face.  The  above  facts  were 
shown  by  Harris  ;  two  other  witnesses  proved 
that  between  June  29  and  July  5,  they  saw  Har- 
ris every  day  in  the  streets.  The  deputy  testi- 
fied that  when  the  ca.  sa.  was  delivered  to  him, 
he  was  told  by  the  attorney  who  issued  it,  that 
Harris  was  off,  boating,  and  that  he  wished 
368*]  him  to  return  *the  ca.  sa.  promptly; 
from  what  he  had  been  told  by  the  attor- 
ney, he  supposed  Harris  was  absent;  he,  how- 
ever, made  inquiries  for  him  of  his  neighbors, 
and  understood  that  he  was  not  at  home,  but 
did  not  go  to  his  house.  He  recollected  seeing 
Harris  in  his  office  July  5,  but  he  was  there 
after  he  had  returned  the  ca.  sa.,  it  having  been 
returned  before  9  o'clock  of  the  morning  of 
that  day  :  that  he  used  due  diligence  in  exe- 
cuting the  ca.  sa.  The  plaintiff  also  gave  evi- 
dence of  damages  sustained  by  him.  On  the 
coming  in  of  this  return,  the  C.  P.  of  Oneida 
reversed  the  judgment  of  the  justice,  and  the 
defendant  sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error,  contended  that  the  C.  P.  were  not  au- 
thorized to  reverse  a  justice's  judgment,  on 
the  ground  that  the  verdict  on  which  such 
judgment  was  rendered  was  against  the  weight 
of  evidence;  and  particularly  so  in  an  ac- 
action  of  this  character,  penal  in  its  nature, 
and  prosecuted  against  a  public  officer.  The 
jury  who  passed  upon  the  facts,  having  the 
witnesses  before  them,  was  capable  of  determ- 
ining the  degree  of  credit  due  to  each;  which 
a  court  cannot  be  from  a  statement  of  their 
testimony  as  set  forth  in  a  return.  Here  the 
deputy  swore  that  he  used  due  diligence  in 
serving  the  process,  and  the  jury  believed  him 
in  preference  to  the  witnesses  on  the  part  of 
the  plaintiff. 

Mr.  H.  Denio,  for  the  defendant  in  error. 
The  officer  was  guilty  of  gross  negligence  in 
not  arresting  the  defendant  in  the  original  ac- 
tion. Com.  Dig.,  tit.  Retorn,  C,  1  G;  15  East, 
378;  5  Dowl.  &  R.,  97;  3  Camp.,  47;  2  R.  S., 
WEND.  10. 


382,  sec.  82.  Upon  certiorari,  the  C.  P.  are 
authorized  to  give  judgment  as  the  right  of  the 
matter  may  appear,  2  R.  S.,  257,  sec.  181;  and 
here  they  could  do  otherwise  than  reverse  the 
judgment  below,  as  the  verdict  upon  which  it 
was  founded  was  manifestly  against  evidence. 
But  if  the  C.  P.  erred  in  this  particular,  will 
this  court  on  a  writ  of  error  review  the  judg- 
ment of  the  C.  P.  upon  the  facts  of  a  case?  It 
is  contended  that  they  will  not.  2Cai.,  168^14 
Johns.,  304. 

*By  the  Court,  Sutherland,  J.  This  [*369 
is  a  clear  case  of  a  fraudulent  and  false  return 
by  the  defendant's  deputy,  and  the  Court  of  C. 
P.  very  properly  reversed  the  judgment  of  the 
justice.  Even  upon  the  testimony  of  the  dep- 
uty himself,  who  was  examined  as  a  witness, 
there  was  a  total  want  of  due  diligence.  He 
says  he  inquired  of  some  of  the  defendant's 
neighbors  if  he  was  at  home,  and  was  informed 
that  he  was  not,  but  he  never  went  to  the  de- 
fendant's house,  who  lived  in  the  same  village; 
and  Harris,  the  defendant  in  the  execution, 
swears  that  he  was  at  home  attending  to  his 
ordinary  business,  during  the  whole  time 
between  the  delivery  of  the  execution  to  the 
deputy  and  its  return  day;  that  he  passed 
the  office  of  the  deputy  frequently;  that  he 
is  well  known  to  the  deputy;  that  he  once  be- 
fore the  return  day  saw  and  passed  him  in  the 
street;  and  that  on  the  morning  of  the  return 
day,  he  was  in  the  sheriff's  office,  and  there 
saw  and  conversed  with  the  deputy;  that  he 
might  at  any  time  have  been  found, by  inquiry 
for  him  at  his  house. 

Admitting  that  the  plaintiff  had  a  right  to- 
return  the  writ  on  the  morning  of  the  return 
day,  and  that  if  he  had  used  due  diligence  be- 
fore, he  would  not  be  responsible  although  he 
might  subsequently  have  executed  the  writ  if 
it  had  not  been  returned;  still  the  evidence  of 
gross  negligence  at  least  is  decisive  in  the  case. 
A  sheriff  is  bound  to  use  all  reasonable  en- 
deavors to  execute  process.  He  should  go  ta 
the  house  of  the  defendant  to  ascertain  wheth- 
er he  is  at  home,  and  if  not,  to  learn  where  he 
is — particularly  where  he  lives  in  his  immedi- 
ate neighborhood;  and  if,  instead  of  pursuing 
that  course,  he  chooses  to  rely  upon  the  vague 
information  obtained  from  casual  inquiries  in 
the  street  that  the  defendant  is  not  at  home,  he 
does  it  at  his  peril.  The  evidence  fully  war- 
rants the  belief  that  the  deputy  did  not  desire 
nor  intend  to  arrest  the  defendant  in  the  exe- 
cution. 2  R.  S.,  382,  sec.  32;  3  Camp.,  46;  5 
Dowl.  &  R.,  95;  S.  C.  16  Com.  L.  R.,  232. 

Judgment  affirmed. 

Distinguished— 3  Barb.,  254. 

Cited  in— H.  &  D.,  412;  46  Barb..  428 ;  4  Bos.,  483  : 
39  Super.,  105;  51  Wis.,  388;  39  Am.  Dec.,  416  (4 
Scam..  327). 


•SLOAN  ET  AL.  9.  CASE.     [*37O 

Debt  lies  against  a  Constable  and  his  Sureties  for 
Neglect  to  Return  Execution — Practice  and 
Pleading  in  Justice  Court. 

Debt  lies  against  a  constable  and  bis  sureties  for 
the  mere  neglect  to  return  an  execution ;  it  is  not 
necessary  to  show  moneys  collected  by  him,  to  sus- 
tain the  action. 
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After  the  decision  of  a  demurrer  against  a  de- 
fendant,a  justice  may  refuse  to  give  leave  to  plead; 
the  exercise  of  his  discretion,  however,  in  this  par- 
ticular, is  subject  to  review  by  certiorari. 

Citations-20  Johns.,  74,  357  ;  1  R.  S.,  346,  sec.  21 ;  2 
R.  S.,  126,  253,  sec.  159 ;  13  Johns.,  191 ;  14  Johns., 
225;  3  Wend.,  282;  2  Wend..  615. 

TERROR  from  the  Sullivan  C.  P.  Case  sued 
JLJ  Sloan  and  two  others  in  a  justice's  court, 
on  the  instrument  in  writing  required  to  be 
given  by  a  constable  on  his  election.  Sloan  was 
a  constable;  the  other  defendants  were  his  sure- 
ties. The  declaration  set  forth  the  election  of 
Sloan,  the  making  of  the  required  instrument, 
the  issuing  of  an  execution  on  a  justice's  judg- 
ment in  favor  of  the  plaintiff  against  one  Ry- 
der for  a  certain  sum  of  damages  and  costs,  the 
delivery  of  the  execution  to  the  constable,  and 
that  the  constable  did  not  return  or  make  re- 
turn to  the  execution  according  to  the  terms 
thereof,  nor  within  the  time  limited  by  law  for 
such  return,  but  wholly  neglected  so  to  do, 
whereby  the  constable  became  liable  to  pay  the 
amount  of  the  execution;  concluding  with  the 
allegation  that  neither  of  the  defendants  had 
paid  the  same.  The  defendant  admitted  the 
facts  alleged  by  the  plaintiff,  but  demurred 
generally  to  the  declaration,  and  the  parties 
proceeded  to  argument.  The  justice  ruled  that 
the  demurrer  was  not  well  taken.  The  defend- 
ants then  asked  leave  to  withdraw  the  demur- 
rer and  to  plead  to  the  action,  offering  to  pay 
the  plaintiff's  costs.  The  justice  refused  to 
give  such  leave,  and  rendered  judgment  for 
the  amount  of  the  execution  set  forth  in  the 
declaration,  certifying  in  his  return  to  the  cer- 
twrari  sued  out  by  the  defendants,  that  the 
judgment  was  rendered  by  him  upon  the  ad- 
mission made  by  the  defendants'  counsel  on 
the  joining  of  the  issue.  The  C.  P.  of  Sulli- 
van affirmed  the  judgment,  and  the  defendants 
sued  out  a  writ  of  error. 

Mr.  W.  J.  Street,  for  the  plaintiffs  in  er- 
ror, insisted:  1.  That  the  mere  neglect  to  re- 
turn an  execution  is  not  a  breach  of  the  obli- 
37 1*]  gation  *entered  into  by  a  constable  and 
his  sureties,  unless  moneys  have  come  to  his 
hands  on  account  of  the  process  which  he  neg- 
lects to  return;  2.  That  the  justice  erred  in 
refusing  leave  to  plead  to  the  defendants,  on 
the  decision  of  the  demurrer  against  them;  and 
3.  That  he  erred  in  entering  judgment,  with- 
out proof  and  assessment  of  damages. 

Messrs.  A.  Dimmick  and  A.  C.  Niven,  for 
defendant  in  error. 

By  the  Court,  Nelson,  J.  In  Kellogg  v.  Wild- 
er, decided  in  July  Term,  1831  (not  reported), 
the  first  question  raised  in  this  case  was  de- 
cided, and  it  was  there  held  that  for  a  mere 
neglect  to  return  an  execution, a  suit  lay  against 
a  constable  and  his  sureties.  In  Warner  v.  Ra- 
cey,  20  Johns.,  74,  a  justice's  judgment,  ren- 
dered against  a  constable,  was  reversed  because 
there  was  no  evidence  that  money  had  come 
to  his  hands;  but  there  the  condition  of  the 
bond  was  for  the  payment  of  all  sums  of  mon- 
ey which  should  come  into  Warner's  hands  for 
collection  by  way  of  execution,  and  not  in  the 
terms  of  the  statute,  to  pay  to  each  and  every 
person  such  sum  of  money  as  the  constable 
should  become  liable  to  pay  for  or  on  account 
of  any  execution,  etc.  In  Gardner  v.  Jones, 
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20  Johns.,  357,  the  liability  of  the  constable  for 
the  mere  neglect  to  return  is  fully  recognized. 
Every  person  chosen  or  appointed  to  the  of- 
fice of  constable  is  required,  before  entering 
on  the  duties  of  his  office,  to  enter  into  an  in- 
strument in  writing  with  one  or  more  sureties, 
by  which  he  and  they  shall  jointly  and  sever- 
ally agree  to  pay  to  each  and  every  person  who 
may  be  entitled  thereto,  all  such  sums  of  money 
as  the  constable  may  become  liable  to  pay  on  ac- 
count of  any  execution  which  shall  be  deliv- 
ered to  him  for  collection,  1  R.  S.,346,  sec.  21, 
being  a  re-enactment  of  the  Act  of  1813,  2  R. 
L.,  126.  It  is  clear  that  the  responsibility  of 
the  sureties  is  co-extensive  with  that  of  the 
constable,  and  that  they  are  liable  whenever 
he  is  liable  to  a  party  in  whose  favor  an  exe- 
cution has  been  delivered  to  him.  It  would  be 
doing  violence  to  the  language  and  obvious 
intent  of  the  Act,  and  greatly  abridge  the 
rights  of  parties,  to  confine  such  responsibility 
to  cases  only  in  which  moneys  had  been  col- 
lected and  remained  in  the  hands  of  the  officer. 
*The  provision  in  the  Revised  Statutes,  [*372 
2  R.  S.,  253,  sec.  159,  in  terms  more  express 
than  the  Act  of  1824,  subjects  the  constable  to 
an  action  of  debt  for  neglecting  to  return  an 
execution,  and  authorizes  a  recovery  against 
him  for  the  amount  of  the  execution,  with  in- 
terest. The  following  cases  show  the  general 
understanding  of  the  profession  and  of  the 
court  as  to  the  liability  of  constables  and  their 
sureties:  13  Johns.,  191;  14  7(1,225;  3  Wend., 
282;  2  Id.,  615.  The  provision  in  the  Revised 
Statutes,  2  R.  S.,  254,  sec.  163,  giving  the  ac- 
tion of  assumpsit  against  the  constable  and  his 
sureties  for  moneys  collected  upon  an  execu- 
tion, in  no  way  effects  the  general  responsibil- 
ity of  constables  and  their  sureties  under  the 
Act,  1  R.  S.,  346,  sec.  21.  Assumpsit  in  the 
particular  case  of  moneys  collected  was  prob- 
ably given  from  abundant  caution,  though  I 
cannot  perceive  its  importance;  at  all  events, 
I  cannot  construe  it  as  limiting  the  responsi- 
bility of  the  sureties  to  cases  where  moneys 
have  been  actually  collected. 

The  justice  decided  correctly  in  overruling 
the  demurrer,  and  as  by  it  the  delivery  of  the 
execution  to  the  constable  and  the  amount  of 
it  were  admitted,  it  was  competent  to  the  jus- 
tice to  compute  the  interest  and  render  final 
judgment.  Demurrers  in  justices'  courts  are 
usually  put  in  and  heard  without  much  for- 
mality, being  generally  decided  at  the  time. 
Generally,  when  the  decision  is  against  them, 
the  justice  should  allow  them  to  be  withdrawn, 
and  should  give  liberty  to  plead,  if  asked  for; 
still,  it  is  a  question  in  some  manner  resting  in 
the  discretion  of  the  justice,  and  I  am  not  pre- 
pared to  say  that  discretion  was  abused  in  this 
case.  The  justice  returns  that  the  defendant 
admitted,  independently  of  the  demurrer,  all 
the  facts  in  the  declaration ;  and  on  this  ground, 
no  doubt,  he  refused  liberty  to  plead.  Should 
the  discretion  thus  reposed  in  a  justice  be 
abused,  the  C.  P.  ought  to  interfere;  the  error 
would  be  similar  to  an  improper  refusal  to 
grant  an  adjournment,  and  to  some  other  cases 
in  which  the  justice  is  bound  to  exercise  a 
sound  discretion. 

Judgment  affirmed. 

Cited  in-93  N.  Y.,  688 ;  10  How.  Pr.,  362 :  43  Wia., 
2. 
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373*]        *TYLEE  &  DEMPSEY 

v. 
M'LEAN  &  ROBERTSON. 

Landlord  and  Tenant— Joint  Lessors  as  Parties. 

Where  A  and  B  let  certain  premises  hahendum  to 
the  tenants  for  5  years,  in  consideration  of  the  pay- 
ment of  the  net  annual  rent  of  $600,  it  was  held, 
that  both  lessors  might  join  in  an  action  for  the 
non-payment  of  the  rent,  although  following  the 
habendum  there  was  a  covenant  on  the  part  of  the 
lessees  to  pay  to  the  lessors,  "  to  each  an  equal  half 
or  moiety  or  the  rent ; "  that  the  lessees  had  a  joint 
interest  in  the  rent,  until  severed  by  a  several  pay- 
ment. 

Citations-1  Chit.  PL,  5-7 :  Cro.  Eliz.,  729 ;  2  Mod., 
82;  Salk.,  444 ;  Ld.  Raym.,  340 ;  1  Saund.,  153,  154,  n.  1; 
10  Wend..  87. 

MOTION  in  arrest  of  judgment.  The  plaint- 
iffs obtained  a  verdict  in  an  action  of  cov- 
enant on  a  lease,  executed  by  them  jointly  to 
the  defendants,  for  four  quarters  rent  due  and 
accruing  immediately  preceding  May  1,  1831. 
The  declaration  states  that  by  a  certain  cove- 
nant made  on,  etc.,  at,  etc.,  between  the  par- 
ties, the  plaintiffs  agreed  to  let,  and  thereby 
did  let,  unto  the  defendants  ;  and  the  defend- 
ants agreed  to  hire,  and  thereby  did  hire,  a 
certain  brick  store  habendum  for  the  term  of  5 
years,  from,  etc.,  for  and  in  consideration  of 
the  payment  of  all  taxes  and  the  net  annual 
rent  of  $600,  payable  quarterly,  on,  etc. ;  and 
&  covenant  on  the  part  of  the  defendants  is  then 
set  forth,  "  to  make  punctual  payment  unto 
said  Daniel  E.  Tylee  and  Peter  Dempsey,  to 
each  an  equal  half  or  moiety  of  the  rent,"  in 
the  manner  aforesaid,  as  by  the  said  covenant, 
etc., will  more  fully  appear.  The  suit  was  com- 
menced in  the  names  of  both  plaintiffs,  in  May 
Term,  1831.  Dempsey  died  in  Apr.,  1832,  and 
in  November  following  a  verdict  was  ren- 
dered. The  defendants  move  in  arrest  of  judg- 
ment. 

Mr.  A.  D.  Logan,  for  the  defendants. 

Mr.  H.  Ketchum,  for  the  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  The  defend- 
ants move  in  arrest,  on  the  ground  that  there 
was  no  joint  cause  of  action  ;  that  each  party 

Slaintiff  was  entitled  to  his  separate  action  for 
is  moiety  of  the  rent.  The  rule  laid  down  by 
Chitty  is  this  :  where  the  contract  was  made 
with  several,  if  their  legal  interest  were  joint, 
they  must  all  join  in  an  action  for  the  breach 
374*]  of  the  *contract.  But  where  the  legal 
interest  and  cause  of  action  of  the  covenantees 
is  several,  each  may  sue  separately  for  his  par- 
ticular damages,  although  the  words  of  the 
covenant  are  joint  only;  and  in  case  of  a  joint 
interest,  if  two  out  of  three  parties  have  been 
paid  their  shares,  the  third  may,  in  respect  of 
such  severance,  sue  alone  for  his  proportion. 
1  Chit.  PI.,  5-7,  citing  Cro.  Eliz.,  729;  2  Mod., 
82;  Salk.,  444;  Ld.  Raym.,  340;  1  Saund.,  153. 
154,  n.  1;  1  East,  497,  501.  Without  an  exam- 
ination of  the  cases  referred  to,  it  seems  to  me 
the  principle  is  not  applicable  here.  It  appears 
from  the  plaintiffs  giving  a  joint  lease  of  a 
building,  that  their  interest  in  the  subject-mat- 
ter of  the  contract  must  be  joint;  and  although 
the  rent  was  to  be  paid  in  moieties  separately, 
still  they  had  each  a  joint  interest  in  the  rent 
until  it  was  severed  by  several  payment.  This 
case,  therefore,  is  not  controlled  by  the  princi- 
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pie  laid  down  by  Mr.  Chitty.  It  is  understood 
to  be  a  well  settled  principle,  that  where  aeon- 
tract  is  made  under  seal  and  inter  partes,  the 
parties  to  the  covenant  must  be  parties  to  the 
suit  brought  to  enforce  that  contract.  Spencer 
v.  Field,  ante  87. 


KEMBLE  c.  WALLIS  &  NEWCOMB. 

Construction  of  Contract  for  Publishing  Book — 
Conditions —  Tender  and  Refusal  Equivalent 
to  Perfoi-mance — Pleading — Notice  to  Surety. 

Where  parties  agreed  to  pay  a  printer  the  cost  of 
publishing  a  work,  and  to  be  responsible  for  1,000 
copies  if  the  author  should  fail  in  paying  after  three 
months  from  the  time  of  the  delivery  of  the  books, 
and  the  author  subsequently  directed  only  800  copies 
to  be  printed,  it  was  held,  that  the  printing  of  1,000 
copies  was  not  a  condition  precedent  to  a  right  to 
recover ;  that  the  specification  of  the  number  of 
copies  limited  the  responsibility  of  the  contractors, 
but  did  not  impose  the  obligation  to  print  the  whole 
number,  if  the  author  dispensed  with  a  part;  and 
that  the  direction  to  publish  a  less  number  was  not 
a  violation,  but  a  contemplated  modification  of  the 
contract. 

A  tender  and  refusal  is  equivalent  to  perform- 
ance;and  where  a  delivery  is  necessary  to  be  averred, 
facts  and  circumstances  tantamount  to  a  delivery 
may  in  some  cases  be  pleaded,  instead  of  generally 
averring  a  delivery. 

Where  there  is  an  undertaking  of  A  to  pay,  if  B 
fails  in  paying  after  three  months  from  the  time  of 
the  delivery  of  certain  articles,  notice  to  A  of  the 
delivery  of  the  articles  and  of  the  failure  of  B  in 
making  the  payment  is  not  necessary. 

Citations— 8  Wend.,  421,  422.452;  7  Wend.,  290;  5 
Wend.,  504 ;  1  Chit.  PL,  322,  323 ;  11  Mod.,  48 ;  2  Salk., 
457. 

"HEMURRER  to  declaration.  The  plaintiff 
JJ  in  his  third  count  declared  that  the  de- 
fendants made  a  certain  agreement  with  him 
*in  the  words  following  (setting  forth[*375 
the  agreement  in  hcec  verba) :  "  We,  the  sub- 
scribers, do  agree  to  pay  J.  C.  Kemble  the  cost 
or  amount  of  publishing  a  work  of  300  pages 
of  original  matter,  written  by  Derick  Newcomb, 
of  Pittstown,  and  do  bind  ourselves  to  be  re- 
sponsible to  said  Kemble  for  1,000  copies  of 
the  said  work,  if  the  said  Newcomb  should  fail 
in  paying  after  three  months  from  the  time  of 
the  delivery  of  the  books;"  signed,  Benjamin 
Wallis,  Derick  Newcomb  ;  and  stated  that,  in 
consideration  of  such  agreement,  he,  the  plaint- 
iff, promised  the  defendants  to  print  and  pub- 
lish the  books  upon  the  terms  in  the  agreement 
mentioned.  He  then  averred  that  Derick  New- 
comb  desired  him  to  print  only  800  copies  of 
the  book,  and  objected  to  his  printing  beyond 
that  number  ;  that  he  accordingly  printed  800 
copies,  and  was  ready  to  print  200  additional 
copies,  if  Newcomb  had  not  objected  to  his  so 
doing;  that  more  than  three  months  before  the 
commencement  of  the  suit,  he  tendered  the  800 
copies  printed  by  him  to  Newcomb, who  omit- 
ted and  neglected  to  receive  the  books  upon 
such  tender:  that  he  afterwards  received  them, 
but  did  not  pay  for  them,  by  means  whereof 
the  defendants 'became  liable  to  pay  a  reason- 
able price  for  the  printing  and  publishing  of 

NOTE.— Principal  and  surety  —  Contract  strictly 
construed.  See  Walsh  v.  Bailie,  10  Johns..  180,  note  ; 
Ludlow  v.  Simond,  2  Cai.  Cas.,  1.  note. 

Discharge  of  surety—  Notice  to  creditor  tn  sue  prin- 
cipal— What,  in  general,  wiU  discharge  surety.  See 
Manchester  Iron  Mfg.  Co.  v.  Sweeting,  ante.  p.  182, 
note*  there  cited. 
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the  books,  which  the  plaintiff  averred  to  be 
$300,  which  sum  he  alleged  the  defendants 
promised  to  pay.  To  this  count  the  defendant 
Wallis,  who  alone  defended  the  suit,  put  in  a 
general  and  special  demurrer. 

Mr.  I.  L.  Wendell,  for  the  defendants. 
The  contract  on  the  part  of  the  plaintiff  was 
to  print  1,000  copies  of  the  work,  and  to  enti- 
tle him  to  recover,  he  was  bound  to  allege  per- 
formance on  his  part,  it  being  a  condition  pre- 
cedent. Newcomb's  objecting  to  having  more 
than  800  copies  printed  did  not  excuse  the 
plaintiff.  If  the  defendants  are  considered 
both  as  principals,  one  could  not  release  the 
plaintiff  from  performance  of  part  of  his  con- 
tract, and  subject  his  co-contractor  to  pay  for 
any  portion  of  the  work  to  be  done  by  the 
plaintiff,  less  than  the  whole  ;  and  if  Wallis 
was  the  surety  of  Newcomb,  any  change  in  the 
contract  without  his  assent,  released  him  from 
performance  on  his  part.  Whether  such  change 
was  advantageous  or  disadvantageous  is  not  a 
376*]  subject  of  inquiry;  *being  a  surety,  his 
affairs  could  not  be  transacted  without  his  con- 
sent and  he  kept  bound:  2Ves.,  Jr.,  543; 2 Ch. 
Cas.,  22;  7  Mod..  144;  7  Rep.,  9;  5  Vin.  Abr., 
tit.  Condition,  145,  pi.  27;  Co.  Litt.,  218  a.  The 
declaration  is  defective  also,  in  not  stating  the 
delivery  of  1,000  or  any  other  number  of  copies 
three  months  before  commencement  of  suit ; 
the  promise  was  to  pay,  if  Newcomb  should 
fail  in  paying  after  three  months  from  the  time 
of  the  delivery  of  the  books.  If  the  delivery 
of  800  copies  could  be  considered  as  perform- 
ance, such  delivery  is  not  averred  ;  a  tender 
only  is  averred,  and  if  a  tender  be  equivalent 
to  a  delivery,  it  should  have  been  alleged  as 
such.  Again,  there  is  no  notice  to  Wallis  of 
the  delivery  of  the  books,  or  of  the  failure  of 
Newcomb  to  pay.  1  Chit.  PL,  322  ;  2  Johns. 
Cas.,  409. 

Messrs.  D.  Gardner  and  H.  P.  Hunt,  for 
plaintiff. 

By  the  Court,  Sutherland,  J.  The  reason- 
able, and  I  think  the  true  construction  of  the 
contract,  as  set  forth  in  this  count,  is,  that  the 
defendants  would  be  responsible  for  the  ex- 
pense of  printing,  to  the  extent  of  1,000  copies 
of  the  work  mentioned  therein.  The  respon- 
sibility of  the  surety  was  limited  to  that  amount; 
but  the  contract  did  not  bind  the  plaintiff  to 
print  1,000  copies  at  all  events,  whether  they 
were  required  or  not,  so  as  to  make  the  print- 
ing of  that  number  a  condition  precedent  to  his 
right  to  recover  anything.  The  direction  of 
Newcomb,  therefore,  to  the  plaintiff,  to  print 
only  800  copies  was  not  a  variation  of  the  con- 
tract, but  a  modification,  contemplated  and 
provided  for  by  the  contract  itself. 

The  delivery  of  800  copies  to  Newcomb  three 
months  before  the  commencement  of  the  suit 
is  sufficiently  averred.  An  offer  to  deliver, 
and  a  refusal  by  Newcomb  to  receive  them 
more  than  three  months  before  the  commence- 
ment of  the  suit,  gave  a  right  of  action  on  the 
contract ;  and  although  Newcomb  did  subse- 
quently receive  them,  the  right  of  action  ac- 
crued at  the  time  of  the  tender  and  refusal, 
and  not  at  the  time  of  the  actual  acceptance. 
There  is  no  legal  objection  in  a  case  like  this, 
to  stating  the  particular  facts  and  circum- 
stances of  the  case,  instead  of  averring  an  ab- 
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solute  delivery,  to  which,  in  judgment  of  law, 
those  facts  are  equivalent. 

*Notice  to  Wallis  of  the  delivery  of  [*37  7 
the  books,  and  of  the  neglect  or  refusal  of 
Newcomb  to  pay,  was  not  necessary  ;  it  was 
not  provided  for  in  the  contract.  The  under- 
taking was  absolute,  to  pay,  if  Newcomb  did 
not,  in  three  months  after  delivery.  8  Wend., 
421,  422  ;  7  Id..  290  ;  5  Id.,  504  ;  1  Chit.  PI., 
i  322,  323  ;  8  Wend.,  452  ;  11  Mod.,  48  ;  2  Salk., 
457. 

Judgment  for  plaintiff  on  demurrer,  with  leave 
to  defendant  to  amend. 

Cited  ln-26  Wend.,  556 ;  21  N.  Y.,  347 ;  41 N.  Y.,  158? 
38  Barb.,  113;  25  How.  Pr.,  465. 


FOSTER  v.  SMITH  ET  AL. 

Action  for  False  Imprisonment — Default — Ad- 
missibility  of  Evidence — Damages — Practice. 

In  an  action  for  false  imprisonment  on  the  assess- 
ment of  damages  by  writ  of  inquiry  after  a  default, 
evidence  denying  the  cause  of  action,  or  tending  to 
show  that  no  right  of  action  exists,  is  inadmissible 
in  mitigation  of  damages. 

Damages  in  such  case  must  be  assessed  on  the  as- 
sumption that  the  trespass  complained  of  has  been 
committed. 

In  proceedings  against  a  disturber  of  religious 
meetings,  it  is  not  necessary  that  process  should 
actually  issue ;  it  is  competent  to  a  defendant  vol- 
untarily to  appear  and  answer  to  the  complaint. 

Citations— 1  Str.,  612 ;  1  Bos.  &  P.,  308 ;  1  Chit.,  493  ; 
1  R.  S.,  676,  sees.  73,  74. 

MOTION  to  set  aside  an  inquisition  taken  on 
a  writ  of  inquiry  of  damages,  after  a  de- 
fault, in  an  action  of  trespass  quare  domum 
fregit,  and  for  false  imprisonment.  The  plaint- 
iff proved  the  breaking  into  his  house  in  the 
night  time,  his  arrest,  and  that  he  was  carried 
to  a  camp-meeting,  where  he  was  tried  for 
keeping  an  unlicensed  huckster's  shop  within 
the  prohibited  limits  of  a  camp-meeting,  and 
fined  $15,  which  he  was  compelled  to  pay,  to 
obtain  his  discharge.  The  defendants  offered 
to  prove  that  the  plaintiff  had  been  guilty  of 
the  offense  charged  against  him,  and  to  show 
the  regularity  of  the  proceedings  had  in  the 
matter,  which  evidence  was  objected  to  by  the 
plaintiff,  but  the  objection  was  overruled  by 
the  sheriff,  and  the  evidence  offered  received. 
The  jury  assessed  the  damages  of  the  plaintiff 
at  six  cents.  The  plaintiff  moves  to  set  aside 
the  inquisition. 

Mr.  D.  Graham,  for  plaintiff. 

Mr.  H.  Maxwell,  for  defendants. 

*By  the  Court,  Nelson,  J.  We  are  [*378 
of  opinion  the  testimony  was  inadmissible. 
The  default  admitted  all  the  material  averments 
properly  set  forth  in  the  declaration  and,  of 
course,  the  false  imprisonment,  and  every  thing 
essential  to  establish  the  right  of  the  plaintiff 
to  recover.  The  only  debatable  question  left 
for  the  examination  or  consideration  of  the 
jury  was  the  amount  of  damages,  and  that 
ought  to  have  been  examined  and  decided  on 
the  assumption  that  the  false  imprisonment 
had  been  committed  by  the  defendants.  Any 
evidence  tending  to  prove  that  no  right  of  ac- 
tion existed,  or  denying  the  cause  of  action, 
was  irrelevant  and  inadmissible. 

When  an  action  is  brought  upon  a  contract 
set  out  in  the  declaration,  and  there  is  a  de- 
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fault,  on  the  assessment  of  damages,  no  evi- 
dence which  goes  to  deny  the  existence  of  the 
contract,  or  tends  to  avoid  it,  is  competent,  the 
default  admits  it  as  set  forth,  and  concludes 
the  defendants  from  questioning  it.  1  Str., 
612;  1  Bos.  &  P.,  308. 

The  evidence  in  this  case  would  have  been 
inadmissible  under  the  general  issue  in  justifi- 
cation, without  notice  or  special  plea,  were  it 
not  for  the  provisions  of  the  Statute  for  the 
More  Easy  Pleading  of  Public  Officers  and 
those  acting  in  aid  of  them  ;  and  the  reasons 
given  are  to  prevent  surprise  upon  the  plaintiff 
on  the  trial,  and  to  enable  him  to  meet  the  de- 
fendants upon  equal  terms,  with  respect  to  the 
evidence.  1  Chit.,  493.  These  reasons  are 
equally  strong  against  allowing  the  evidence 
without  notice  in  mitigation  of  damages,  be- 
sides the  inconsistency  of  hearing  evidence  in 
contradiction  to  the  legal  effect  of  the  record, 
which  is  not  pertinent  to  any  issue  presented 
by  it.  If  this  practice  was  tolerated,  it  would 
•enable  defendants  to  have  substantially  the 
benefit  of  a  justification  in  every  case  in  which 
evidence  could  be  procured  to  establish  it,  with- 
out notice  to  the  plaintiffs  of  such  defense;  for 
if  admissible,  and  the  justification  should  be 
proved,  the  least  effect  that  could  reasona- 
bly be  given  to  it  would  be  to  reduce  the  in- 
quest to  nominal  damages.  This  would  be  the 
standard  of  damages  in  all  cases  upon  such 
proof.  As  we  are  of  opinion  the  evidence  in 
justification  was  wholly  inadmissible,  in  this 
case  it  is  unimportant  to  inquire  as  to  the  com- 
petency of  that  which  was  offered  and  allowed. 
379*]  *The  counsel  for  the  plaintiff  is  un- 
doubtedly in  an  error,  in  supposing  that  under 
the  Revised  Statutes,  1  R.  S.,  676,  sees.  73,  74, 
proceedings  against  persons  for  disturbing  re- 
ligious meetings  can  only  be  commenced  by 
process  actually  issued.  The  main  purpose  of 
the  74th  section  is  to  limit  the  time  within 
which  proceedings  must  be  commenced  ;  but 
parties  may  voluntarily  within  that  time,  as 
in  any  other  case,  appear  and  join  issue,  or 
confess  the  complaint. 

Inquest  set  aside;  costs  to  abide  the  event. 

Cited  in— 14  How.  Pr.,  51 ;  2  Abb.  Pr.,  474 ;  7  Daly, 
83 ;  38  Mo.,  146. 


MICHAEL  MICK  t>.  MARY  MICK. 

Dower — Alien  Widow  of  Natural  Born  Husband 
not  Entitled  to — Nor  to  a  Devise  under  Revised 
Statutes— Act  of  1830. 

An  alien  widow  of  a  natural  born  citizen  cannot 
be  endowed  by  reason  of  her  alienism ;  and  the  Re- 
vised Statutes  having1  declared  void  a  devise  to  an 
alien  not  authorized  by  statute  to  hold  real  estate, 
such  widow  cannot  hold  lands  devised  to  her  by  her 
husband,  although  after  the  death  of  the  husband 
she  flies,  within  the  time  limited  by  the  Act  of  1830, 
the  deposition  required  to  be  filed  by  aliens. 

It  seems,  had  the  widow  taken  the  incipient  steps 
to  become  naturalized  previous  to  the  death  of  her 


NOTE. — Aliens— Their  rights  as  to  real  property. 
See,  Jackson  v.  Beach,  1  Johns,  Gas.,  399.  note ;  Jack- 
son v.  Lunn,  3  Johns.  Cas.,  109,  note ;  Kelly  v.  Harri- 
son, 2  Johns.  Cas.,  29,  note.  In  connection  with  the 
above  case  of  Mick  v.  Mick.,  see  Priest  v.  <  'uimninjre, 
1«  Wend.,  617;  S.  C.,  20  Wend.,  338;  Connolly  v.  Smith. 
21  Wend.,  59 ;  Burton  v.  Burton,  1  Keyes,  359.  See, 
also,  the  statutes  of  the  various  States. 
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husband,  so  that  at  the  time  of  his  death  she  had 
been  authorized  to  take  and  hold  real  estate,  that 
she  would  have  held  the  land  devised  to  her. 

Citations— 2  Ves.,  362 ;  6  Crunch,  20';  2  Kent,  Com., 
54  :  2  R.  S.,  57,  sec.  4 :  3  R.  S..  341-344 ;  Act,  April  2, 
1798 ;  Act,  March  5, 1819 ;  1  Cow.,  89 ;  1  R.  S.,  720,  sec. 
15;  Act.  April  15, 1830. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Jefferson  Circuit  in  June,  1831,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiff  claimed  to  recover  an  equal  un- 
divided ninth  part  of  a  farm,  whereof  his 
father  died  seised.  The  defendant  is  the  step- 
mother of  the  plaintiff ;  she  was  born  in  Ire- 
land, emigrated  to  this  country  in  1829,  or 
thereabouts,  and  about  12  years  since  married 
the  father  of  the  plaintiff,  who  was  a  native 
born  citizen  of  this  country,  and  shortly  after- 
wards removed  with  her  husband  into  this 
State.  In  1823,  her  husband  received  a  con- 
veyance of  the  farm  in  question;  in  Mar.,  1830, 
made  his  last  will  and  testament,  devising  the 
farm  to  the  defendant ;  and  in  May  of  the 
same  year,  died.  In  the  following  month  of 
June,  the  defendant  made  a  deposition  in  due 
form,  before  a  proper  tribunal,  of  her  resi- 
dence and  desire  to  be  naturalized, and  received 
a  certificate  of  naturalization.  *Upon  [*38O 
this  evidence,  the  defendant  claimed  that  she 
was  entitled  to  hold  the  land  under  the  devise 
to  her,  and  that,  at  all  events,  she  could  not 
be  dispossessed  of  one  third  thereof,  being  en- 
titled to  hold  so  much  as  her  dower.  The  judge 
ruled  against  her  upon  both  points,  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff.  The  defendant  asks  for  a  new 
trial. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  M.  Sterling,  for  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  The  de- 
fendant having  been  born  in  Ireland  and  not 
having  been  naturalized  at  the  death  of  her 
husband,  was  an  alien.  As  such  she  was  inca- 
pable at  the  common  law,  of  taking  by  descent, 
or  other  mere  operation  of  law,  though  she 
might  take  by  purchase  or  devise,  which  is  one 
species  of  purchase  and  might  hold  until  office 
found.  2  Ves.,  Sr.,  362;  6 Cr.,  20;  2  Kent,  Com., 
54.  But  by  the  Revised  Statutes,  2  R.  S. ,  57,  sec. 
4:  "  Every  devise  of  any  interest  in  real  prop- 
erty to  a  person  who,  at  the  time  of  the  death 
of  the  testator,  shall  be  an  alien  not  author- 
ized by  statute  to  hold  real  estate,  shall  be 
void."  Thedefendant,  therefore,  cannot  hold  as 
devisee  unless  there  is  some  statute  which  gives 
her  the  capacity  to  take  and  hold  real  estate 
in  that  manner;  neither  can  she  hold  her  dower 
at  common  law,  for  it  is  well  settled  that  the 
alien  widow  of  a  natural  born  citizen  cannot 
be  endowed  by  reason  of  her  alienism.  1  Cow. , 
89,  and  cases  cited.  She  cannot  take  or  hold 
at  all,  unless  by  virtue  of  some  statute. 

The  statutes  enabling  aliens  to  purchase  and 
hold  real  estate  within  this  State  are  collected 
in  3  R.  S.,  341-844.  The  first  Act  was  passed 
April  2,  1798,  and  continued  in  force  three 
years;  by  it,  conveyances  to  alien  friends  were 
declared  to  be  valid  to  vest  the  estate  granted, 
and  the  grantees  were  authorized  to  hold  the 
same,  to  them  and  their  heirs  and  assigns  for- 
ever, provided  they  should  not  lease  reserving 
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any  rent  or  service  whatsoever.  This  Act  ex- 
pired Apr.  2,  1801.  Mar.  26, 1802,  another  Act 
381*]  was  passed  Conferring  the  same  rights 
upon  aliens  who  had  become  inhabitants  of  the 
State.  The  former  Act  did  not  contain  any  such 
condition.  The  Act  of  1798  authorized  aliens, 
resident  or  non-resident,  to  purchase  and  hold 
real  estate  and  to  convey  the  same  to  other  aliens 
not  subjects  of  a  power  at  war  with  the  U.  S., 
as  appears  by  the  Act  of  Mar.  5,  1819.  The 
policy  of  the  Act  of  1802  is  declared  in  the  pre- 
amble: it  was  to  encourage  aliens  to  come  and 
reside  in  this  State  and  invest  their  capital,  by 
means  of  which  the  agriculture  and  manufact- 
ures of  the  State  might  be  improved.  This  Act, 
therefore,  contained  the  condition,  that  the 
aliens,  to  be  entitled  to  its  benefits,  should  be- 
come inhabitants  of  the  State,  and  that  no  one 
purchase  should  exceed  1,000  acres.  That  Act 
embraced  all  aliens  who  had  then  become  in- 
habitants of  the  State;  it  was  subsequently  ex- 
tended in  1804, 1805  and  1808,  to  all  who  should 
become  inhabitants  at  the  close  of  the  session 
of  the  Legislature  of  the  latter  year.  The  latter 
Act  also  declared  that  all  who  were  thereby 
authorized  to  acquire  real  estate  by  purchase, 
might  take  by  devise  or  descent.  The  defendant 
cannot  derive  any  benefit  from  any  of  these 
laws  for  two  reasons:  1.  Because  she  was  not 
an  inhabitant  of  the  State  in  1808;  and  2.  Be- 
cause her  husband,  who  purchased  the  land  in 
question  being  a  natural  born  citizen,  did  not 
make  the  purchase  by  virtue  of  these  statutes, 
and  could  not,  had  he  been  an  inhabitant  of 
the  State  at  the  time  mentioned;  the  object  was 
to  encourage  aliens  of  capital  and  enterprise  to 
come  and  reside  among  us.  In  Sutliff  v.  Forgey, 
1  Cow. ,  89,  it  was  held  that  the  widow  of  an 
alien  who  purchased  under  this  statute  was  en- 
titled to  dower.  It  was  argued  that  the  wife, 
when  the  purchase  in  that  case  was  made,  in 
1804,  had  capacity  to  take  but  that  she  could 
not  purchase  or  take  only  through  the  me- 
dium of  her  husband;  that  the  purchase  of  the 
husband  being  by  virtue  of  the  statute,  should 
inure  to  the  benefit  of  the  wife.  But  as  in  this 
case  the  purchase  was  not  made  by  the  hus- 
band in  virtue  of  those  statutes,  the  wife  can 
derive  no  benefit  from  such  purchase. 

I  am  not  aware  of  any  general  statute  regu- 
lation on  this  subject  after  1808,  until  1825, 
when  an  Act  was  passed  on  the  subject,  which 
is  incorporated  in  the  Revised  Statutes,  1  U.S., 
382*J  *720,  sec.  15.  Any  alien  who  had  be- 
come a  resident  and  taken  the  incipient  steps 
to  become  naturalized,  might  take  and  hold 
real  estate  by  purchase,  devise  or  descent;  and 
by  the  Act  of  Apr.  15, 1830,  any  resident  alien 
who  had  purchased  and  taken  a  conveyance 
for  any  lands  or  real  estate  before  filing  the  de- 
position required  by  previous  Acts,  is  permit- 
ted to  hold  on  filing  such  deposition  within 
one  year  after  passing  the  Act.  In  June,  1880, 
the  defendant  not  only  filed  a  deposition,  but 
obtained  a  certificate  of  naturalization.  Under 
these  statutes,  had  the  husband  been  an  alien 
and  made  the  purchase  as  he  did,  and  had  lived 
and  filed  a  deposition  when  the  defendant  did, 
he  would  have  been  entitled  to  hold  and  trans- 
mit real  estate;  and  his  wife  would  have  been 
entitled  to  the  benefit  of  the  husband's  pur- 
chase, in  so  far,  at  all  events,  as  to  secure  to 
her  her  dower. 


But  the  Legislature,  in  all  their  liberality  to 
resident  aliens,  have  never  made  any  provision 
for  the  alien  widow  of  a  natural  born  citizen. 
She  is,  and  always  has  been,  excluded  by  the 
common  law  from  dower  in  the  lands  of  her  hus- 
band; no  statute  has  ever  been  passed  ameli- 
orating the  common  law  in  her  behalf.  The 
preceding  statutes  do  not  reach  her  case,  un- 
less the  Act  of  1830  can  be  construed  so  as  to 
embrace  a  devise  of  real  estate.  She  was  not 
entitled  to  take  by  the  Revised  Statutes,  be- 
cause no  deposition  had  been  filed  previous  to 
her  husband's  death,  according  to  the  Statute 
1  R.  S.,  720,  sec.  15.  Had  that  been  done,  she 
would  have  been  enabled  to  take  and  hold  real 
estate  in  the  same  manner  as  a  native  citizen, 
and  which  might  have  descended,  or  have  been 
devised  or  conveyed  to  her.  But  no  such  depo- 
sition having  been  filed,  she  had  no  capacity 
to  take  in  either  way  above  mentioned.  Then 
comes  the  Act  of  1830, which  declares  that  any 
resident  alien  who  has  purchased  and  taken  a 
conveyance  for  any  lands  or  real  estate  within 
this  State,  before  making  and  filing  the  depo- 
sition required  by  the  Revised  Statutes,  may 
continue  to  hold  in  the  same  manner  as  if  such 
deposition  had  been  made,  provided  such  de- 
position shall  be  made  in  one  year  thereafter. 
The  defendant  has  filed  the  required  depo- 
sition within  the  year  and,  therefore,  had  a 
right  to  hold  any  lands  purchased  by  and  con- 
veyed to  her  before  the  deposition  was  filed, 
*and  before  the  passing  of  the  Act  of  [*383 
Apr.  15,  1830.  The  question  still  recurs,  could 
she  take  by  devise  under  these  circumstances? 
At  common  law  she  might  take  by  devise  and 
hold  till  office  found;  by  the  Revised  Statutes 
she  may,  if  authorized  by  any  statute  to  hold 
real  estate,  otherwise  not.  By  the  Act  of  1830, 
she  was  authorized  to  hold  real  estate  by  pur- 
chase and  which  had  been  conveyed  to  her, 
provided  she  filed  the  necessary  deposition 
within  the  specified  time.  Had  she  been  joined 
in  the  conveyance  as  grantee  with  her  husband 
she  might,  undoubtedly,  hold  by  virtue  of  this 
statute.  But  there  is  a  difficulty  which  ap- 
pears to  me  insurmountable.  During  the  hus- 
band's lifetime  the  estate  was  in  him;  when 
he  died,  it  passed  from  him.  At  that  moment 
she  had  clearly  no  capacity  to  take.  She  was 
not  then  authorized  by  any  statute  to  hold 
real  estate.  The  estate  vested  somewhere  ;  it 
could  not  then  vest  in  her,  for  by  the  2  R.  S., 
57,  sec.  4,  the  devise  to  her  was  void.  The 
estate  then  vested  in  the  heirs  at  law.  This  took 
place  upon  the  death  of  her  husband,  May  14, 
1830.  The  defendant  did  not  file  the  deposi- 
tion required  until  June,  afterwards;  and  that 
Act  could  not  devest  an  estate  already  vested 
by  operation  of  law.  Had  she  filed  the  deposi- 
tion before  the  death  of  her  husband,  the  de- 
vise would  have  been  good.  The  Act  of  1830 
can,  therefore,  only  relate  to  those  cases  where 
an  alien  may  take  and  hold  until  office  found, 
as  by  deed;  and  it  would  be  so  by  devise,  too, 
but  for  the  clause  above  referred  to,  rendering 
a  devise  void  unless  the  devisee  had  authority 
by  statute  to  take  and  hold  real  estate.  My 
conclusion  is,  that  the  defendant  could  not  take 
either  as  devisee  or  as  widow,  and  that  the 
plaintiff  is  entitled  to  recover  one  ninth  of  the 
whole  premises. 

New  trial  denied. 
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Distinguished— 20  N.  Y.,  328. 

Cited  in— 12  Wend..  66;  16  Wend.,  622;  21  Wend.,  60; 
3  Denio,  232;  1  Keyes,  384:  9  Barb..  50;  32  Barb.,  286;  5 
Abb.,  N.  S.,  372;  1  Sheld.,  133;  51  Wis.,  256. 


384*]      "LIVINGSTON  t>.  BAIN. 

Sale  of  Services  of  Free  Negro — Consideration 
for  Promise  to  Pay,  Illegal. 

Where  the  services  of  a  negro  (whose  services  it 
was  supposed  might  be  disposed  of)  were  sold  for 
a  term  of  5  years,  and  he  left  the  employment  of 
his  master,  asserting  his  freedom,  and  it  appeared 
that  he  was,  in  fact,  free  at  the  time  of  the  sale ;  it 
was  held,  in  an  action  by  the  vendor  against  the 
vendee  to  recover  the  sum  agreed  to  be  paid  for  his 
services,  that  the  consideration  of  the  promise  to 
pay  was  illegal,  and  in  analogy  to  the  rule  of  law" 
applicable  to  the  sale  of  chattels,  that  the  assertion 
of  freedom  in  this  case  was  equivalent  to  the  legal 
eviction  of  a  vendee,  on  the  claim  of  the  true  owner. 

Citation— 19  Johns.,  77. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
J-  Columbia  Circuit,  in  Apr.,  1831,  before 
the  Hon.  Charles  H.  Ruggles,  one  of  the  Cir- 
cuit Judges. 

June  3,  1820,  the  plaintiff  sold  to  the  de- 
fendant the  services  of  a  negro  called  Tobe,  to 
end  June  1,  1825.  The  consideration  of  the 
sale  was  $200,  of  which  $50  was  paid  down, 
and  the  residue  secured  by  a  note,  payable  on 
demand,  on  which  this  action  was  brought. 
The  declaration  also  contained  the  common 
counts.  Tobe  worked  for  the  defendant  until 
Sep.  30,  1823,  when  he  asserted  his  freedom, 
and  left  the  service  of  the  defendant,  and  it 
seems  commenced  a  suit  against  Livingston,  to 
recover  for  services  rendered  for  him  previous 
to  the  sale  to  Bain.  See  the  case  of  Livingston 
v.  Ackerton,  on  error  from  Columbia  C.  P.,  5 
Cow.,  531,  Ackerton  and  Tobe  being  the  same 
person.  It  was  now  admitted,  that  at  the  time 
of  the  sale  to  the  defendant,  Tobe  was  a  free- 
man, although  in  May,  1817,  the  plaintiff  had 
bought  his  services  from  a  third  person,  for  a 
period  expiring  in  1829,  and  paid  the  consid- 
eration of  $200.  It  was  proved  that  the  serv- 
ices of  Tobe,  deducting  the  expense  of  cloth- 
ing him,  were  worth  about  $70  a  year.  The 
judge  ruled  that  the  consideration  of  the  note 
not  having  wholly  failed,  the  plaintiff  was  en- 
titled to  recover  a  proportional  part  of  the  sum 
agreed  to  be  paid,  to  be  ascertained  by  deduct- 
ing from  the  sum  of  $200  the  value  of  the 
services  of  Tobe  for  the  period  that  the  defend- 
ant lost  the  same,  after  Tobe  left  his  service, 
until  the  expriation  of  the  5  years;  and  it  was 
385*J  agreed  between  *the  parties  that  ac- 
cording to  this  principle,  the  plaintiff  would 
be  entitled  to  recover  $147.  The  jury,  under 
the  instructions  of  the  judge,  accordingly  found 
a  verdict  for  the  plaintiff  for  that  sum.  The 
defendant,  having  excepted  to  the  decision  and 
charge  of  the  judge,  now  moves  for  a  new  trial. 
Mr.  A.  Li.  Jordan,  for  the  defendant.  * 
Mr.  K.  Miller,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  I  am  of  opinion 
the  plaintiff  cannot  recover,  for  the  want  of 
consideration  in  the  note.  It  is  now  conceded 
that  Tobe  was  a  free  man  at  the  time  he  was 
sold  by  the  plaintiff  to  the  defendant,  and 
therefore  no  right  or  title  to  his  services  passed 
by'virtue  of  the  sale.  The  ignorance  of  all  par 
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ties  of  the  fact  at  the  time  could  not  make  a 
free  man  a  slave,  much  less  authorize  the  sale 
of  him.  It  cannot  alter  the  legal  rights  of  the 
parties,  so  far  as  the  title  of  the  plaintiff  to  the 
services  of  Tobe  are  involved,  and  the  failure 
of  consideration  is  the  want  of  title  to  such 
services. 

I  admit,  in  the  case  of  personal  property,  the 
vendee  in  possession  cannot  set  up  a  want  of 
title  in  the  vendor  from  whom  he  has  received 
it,  until  a  legal  eviction  or  recovery  against 
him  by  the  lawful  owner.  19  Johns.,  77.  But 
such  recovery  is  a  good  defense  to  an  action  for 
the  consideration,  and  if  had  afterpayment  of 
the  consideration,  the  money  paid  may  be  re- 
covered back  in  an  indebitatus  assumpsit.  Now, 
testing  this  case  upon  the  principles  applicable 
to  personal  chattels  (and  that  is  the  most  favor- 
able view  for  the  plaintiff),  if  there  had  been 
a  recovery  against  the  defendant  by  the  true 
owner  at  the  time  Tobe  asserted  his  freedom, 
there  cannot  be  a  doubt  but  such  recovery 
would  have  been  a  good  answer  to  this  action. 
From  the  nature  and  necessity  of  the  case,  we 
should  view  the  assertion  of  freedom  on  the 
part  of  Tobe  equivalent  to  a  legal  eviction, 
especially  when  the  plaintiff  himself  concedes 
the  truth  of  the  claim.  He  asserted  his  free- 
dom in  the  only  way  in  which  he  could,  by 
emancipating  himself  from  his  servitude,  and 
claiming  and  exercising  the  rights  and  privil- 
eges *of  a  free  citizen.  This  legally  and  f*386 
effectually  put  an  end  to  the  title  of  all  par- 
ties to  his  further  services.  It  is  no  answer  to 
say  that  the  defendant  has  had  the  benefit  of 
his  services  a  portion  of  the  period  for  which 
he  was  sold.  So  has  a  purchaser  of  chattels  the 
use  of  them  from  the  time  of  the  purchase  till 
the  recovery  of  the  real  owner.  It  is  true  the 
owner  may  in  such  case  recover  interest  by 
way  of  damages  for  6  years;  and  if  Tobe  can- 
not recover  of  the  defendant  for  his  services, 
it  is  the  defendant's  gain,  not  the  plaintiff's.  If 
wrong  in  the  above  position,  I  am  of  opinion 
the  consideration  of  the  note  is  illegal  and, 
therefore,  the  suit,  cannot  be  maintained;  it 
was  given  for  the  sale  of  a  free  citizen,  as  is 
now  admitted,  which  is  both  illegal  and  im- 
moral. Although  the  sale  in  this  case  may  not 
have  been  immoral,  as  the  parties  were  igno- 
rant of  the  fact,  still  it  is  not  the  less  illegal. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 31  Barb.,  542 ;  39  Am.  Dec.,  319  (4  Ala., 
700). 


TUTTLE  «.  SMITH. 

Statute  of  Limitations  —  Pleading  —  Duplicity. 

Where,  to  a  plea  of  the  Statute  of  Limitations,the 
plaintiff  replies  the  suing  out  of  process  and  a 
promise  within  6  years  previ9us  to  such  process,  a 
rejoinder  denying  both  the  suing  out  of  process  and 
the  promise  alleged  in  the  replication  is  bad  for 
duplicity. 

Where  several  facts  constituting  one  point  of 
claim  or  defense  are  pleaded  by  a  party,  his  ad- 
versary is  not  at  liberty  to  traverse  each  fact,  but 
must  confine  himself  to  the  denial  of  one  of  the 
facts  alleged,  if  such  denial,  verified  by  proof,  will 
bar  the  claim  or  defeat  the  defense. 

Citations— 8  Cow.,  233 ;  8  Wend..  130 ;  3  Cai.,  160 :  7 
Cow..  450. 

O  TATUTE  OF  LIMITATIONS.  The  plaint- 
O  iff  declared  on  a  special  agreement,  where- 
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by  the  defendant,  Jan.  6. 1816,  promised  to  pay 
to  the  plaintiff  and  account  to  him  for  all  such 
moneys,  etc.,  as  he  should  receive  of  one  Mont- 
gomery, on  account  of  a  certain  contract  be- 
tween the  plaintiff  and  Montgomery,  delivered 
by  the  plaintiff  to  the  defendant,  when  the  lat- 
ter should  be  thereto  afterwards  requested. 
The  plaintiff  avers  that  May  1,  1816,  the  de- 
fendant received  of  Montgomery,  on  account 
of  the  contract,  $600  in  cash  and  $600  in  goods, 
etc..  and  that  Dec.  1,  1820,  the  plaintiff  de 
manded  of  the  defendant  payment  of  the  mon- 
387*]  ey  *and  delivery  of  the  goods;  but  that 
he  refused,  etc.  The  defendant  pleaded  non 
assumpsit  infra  sex  annos,  and  actio  non  ac- 
crevit  infra,  etc.  To  the  first  plea  the  plaintiff 
replied,  that  within  6  years  after  the  making 
of  the  promise  in  the  declaration  mentioned,  to 
wit :  May  28, 1825,  he  sued  out  a  capias  ad  re- 
spondendum  against  the  defendant,  returnable 
on  the  first  Monday  of  Aug.,  then  next,  which 
was  delivered  to  the  sheriff  of  Madison  June 
15,  1825,  who,  on  the  day  last  mentioned,  ar- 
rested the  defendant,  and  detained  him  in 
custody  at  the  suit  of  the  plaintiff,  by  virtue 
of  the  said  process;  and  that  within  6  years 
before  the  suing  out  of  the  said  process,  the  de- 
fendant undertook  and  promised,  etc.,  and 
averred  that  the  process  thus  sued  out  was 
prosecuted  with  the  intent  to  implead  the  de- 
fendant for  the  cause  of  action  in  the  declara- 
tion mentioned.  To  the  second  plea  the  plaint- 
iff replied,  that  after  the  accruing  of  the  said 
cause  of  action,  to  wit:  Aug.  15,  1819,  the  de- 
fendant promised  to  pay,  etc.,  and  within  6 
years  after  the  making  of  the  last  promise,  to 
wit  :  May  28,  1825,  the  plaintiff  sued  out  a 
capiats,  etc. ,  as  in  last  replication.  The  defend- 
ant rejoined  that  the  said  several  writs  were 
not  prosecuted  with  the  intent  to  implead  him, 
in  manner  and  form,  as  alleged  by  the  plaint- 
iff, and  that  he  did  not  promise  as  in  the  repli- 
cations alleged.  To  the  rejoinders  of  the  de- 
fendant the  plaintiff  demurred  for  duplicity. 
The  memorandum  in  the  demurrer  book  was 
as  of  May  Term,  1824. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  relied 
upon  8  Wend.,  129. 

Mr.  C.  P.  Kirkland,  for  the  defendant, 
insisted  that  the  rejoinders  were  not  double  ; 
that  a  traverse  may  be  taken  to  any  number  of 
facts  making  but  one  point  necessary  to  the 
maintenance  of  a  claim  ;  and  that  each  of  the 
allegations  in  the  replications  being  material  to 
the  support  of  the  plaintiff's  claim,  the  de- 
fendant had  a  right  to  traverse  each.  He  fur- 
ther insisted  that  the  commencement  of  a  suit 
in  1825  did  not  obviate  the  plea  of  the  Statute 
of  Limitations  interposed  to  a  recovery  in  a 
suit  brought  in  1824. 

By  the  Court,  Savage,  Ch.  J.  The  demur 
rers  seem  to  be  well  taken.  It  would  have 
388*]  been  a  sufficient  answer  to  the  Rep- 
lications to  have  denied  either  fact  alleged  in 
them  ;  for  if  the  defendant  had  promised  as 
alleged,  and  no  suit  had  been  brought  within  6 
years  which  had  been  continued  and  was  con- 
nected with  this  suit,  the  plaintiff  could  not 
recover  ;  so,  if  the  suit  had  been  brought  as  al- 
leged, but  there  had  been  no  promise  within  6 
years  before  suit  brought,  the  plaintiff  must 
fail.  The  denial  of  either  fact,  therefore,  was 
S«M; 


sufficient  to  bar  the  plaintiff's  suit.  The  de- 
fendant has  traversed  both.  This  constitutes 
duplicity,  and  it  is  no  excuse  to  say  that  the 
plaintiff  had  alleged  both  facts  in  his  replica- 
tions to  which  these  rejoinders  were  answers. 
Both  facts  were  necessary  to  make  a  good  rep- 
lication to  a  plea  of  the  Statute  of  Limitations; 
the  plaintiff  could  not  avoid  the  Statute  with- 
out showing  a  suit  brought,  and  a  new  prom- 
ise within  6  years  before  the  bringing  thereof. 
In  the  replication  both  facts  combined  make 
but  one  point,  but  in  the  rejoinder  they  sever- 
ally constitute  a  good  defense  ;  the  rejoinders 
are,  therefore,  bad.  This  point  was  decided 
in  Satterlee  v.  Sterling,  8  Cow.,  233,  and  in 
Tubbs  v.  Caswett,  8  Wend.,  130.  It  must  be 
admitted  that  the  cases  in  this  court  on  this 
subject  are  scarcely  reconcilable.  In  Strong 
v.  SmitJi,  3  Cai.,  160,  it  was  held,  that  a  tra- 
verse may  be  taken  to  any  number  of  facts,  if 
all  are  necessary  to  make  one  point ;  and  the 
same  doctrine  was  reiterated  in  Tucker  v.  Ladd, 
7  Cow.,  450  ;  but  the  case  of  Tubbs  v.  Caswett, 
being  in  the  highest  court,  must  control. 

It  is  contended  that  the  replications  are  bad, 
because  the  suits  commenced  are  alleged  to 
have  been  brought  in  1825,  after  the  com- 
mencement of  this  suit,  which  appears  by  the 
memorandum  to  have  been  brought  in  1824. 
There  is  some  discrepancy  in  the  record,  but 
the  replication  is  consistent  with  itself ,  and  the 
allegation  there,  is  that  the  proceedings  in  this 
suit  are  in  pursuance  of  the  suit  thus  com- 
menced. 

Under  this  demurrer  the  defendant  can  only 
take  advantage  of  defects  in  substance  in  the 
pleadings  of  the  plaintiff.  The  replication  is 
in  substance  a  good  answer  to  the  plea  of  the 
statute 

The  plaintiff  is~  entitled  to  judgment  on  demur- 
rer, with  leave  to  defendant  to  amend,  on  pay- 
ment of  costs. 

Applied— 2  Sandf .,  521;  7  Leg.  Obs.,  277. 
Cited  in— 1  Sandf.,  131. 


*BATES  ET  AL.  v.  CONKLING.    [*389 

Sale  of  Boards  to  be  Sawed —  What  Amounts  to 
a  Sufficient  Delivery — Trover — Demand  and 
Refusal —  Wfien  to  be  Shown — Action  of  Toi't 
against  Several — Acquittal  of  One  to  Render 
Him  Competent  as  a  Witness — Return  of  Jus- 
tice Conclusive  in  C.  P. 

Where  A  bought  the  boards  to  be  made  out  of  a 
certain  quantity  of  logs  in  the  possession  of  B,  to 
be  paid  for  at  a  stipulated  price  per  100  feet  when 
the  boards  should  be  sawed,  and  the  boards  were 
sawed,  piled,  and  notice  given  to  the  purchaser,  it 
was  held,  considering  the  nature  of  the  article  sold, 
that  the  delivery  was  sufficient  to  render  the  sale 
valid,  and  to  transfer  the  title  to  the  purchaser. 

In  an  action  of  trover  it  is  not  necessary  to  show 
a  demand  and  refusal,  except  where  the  defendant 
came  into  possession  of  the  property  lawfully. 

•One  of  several  defendants,  in  whose  favor  a  ver- 
dict was  found  in  a  justice's  court,  is  not  corn  potent 
to  testify  as  a  witness  for  the  other  defendants,  on 
an  appeal  by  them  to  the  C.  P. 

In  an  action  of  tort  against  several,  if,  when  the 
plaintiff  has  closed  his  proofs,  there  is  no  evidence 
against  one  of  the  defendants,  he  may  be  discharged 
by  a  verdict  in  his  favor,  and  sworn  as  a  witness  for 
his  co-defenants,  but  this  cannot  be  done  where  he 
has  united  with  the  others  in  a  plea  of  justification, 
or  where  there  is  some  evidence  against  him. 

It  seems,  that  to  justify  an  acquittal  of  one  de- 
fendant for  the  purpose  of  making  him  a  witness, 
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the  want  of  evidence  must  be  so  glaring1  and  obvious 
as  to  afford  stronK  grounds  of  belief  that  he  was  ar- 
bitrarily made  a  defendant  to  prevent  his  testimony. 

Where  a  Justice's  return  on  appeal  states  that  four 
persons  were  impleaded  as  defendants  and  joined 
issue  in  the  cause.evidenee  on  the  trial  in  the  C.  P., 
is  inadmissible  to  show  that  only  two  of  the  de- 
fendants were  arrested  and  brought  into  court. 

Citations-7  Cow..  492,  4»3;  Phil.  Ev.,  61:  14  Johns., 
It.-J:  15  Johns.,  323;  16  Johns.,  217;  1  Holt,  275;  2  Cai., 
108;  10  Wend.,  318. 

ERROR  from  the  Otsego  C.  P.  Conkling 
sued  Bates  and  three  others  in  a  justice's 
court,  and  declared  in  trover  for  a  quantity  of 
cherry  boards  and  scantling ;  the  defendants 
pleaded  the  general  issue,  and  justified  under 
a  judgment  and  execution  against  one  Henry 
Randall.  Before  the  justice,  a  verdict  was 
rendered  against  Bates  and  two  other  defend- 
ants, and  the  fourth  defendant  (one  Windsor) 
was  acquitted.  The  defendants  appealed  to 
the  Otsego  C.  P.,  in  which  court  the  plaintiff 
proved  that  in  July,  1829,  he  bought  of  Henry 
Randall  all  the  stuff  that  should  be  made  out 
of  a  quantity  of  cherry  logs,  then  lying  at  the 
mill  of  Randall,  at  a  stipulated  price  per  100 
feet ;  that  the  logs  were  sawed  and  boards 
stuck  up  at  the  mill  Oct.  20,  1829,  making 
2,400  feet  in  the  whole  ;  and  that  after  the 
3J)O*]  boards  were  *thus  sawed,  notice  was 
given  to  the  plaintiff  by  Randall,  who  directed 
him  to  pay  for  the  same  in  furniture  to  a  son- 
in-law  of  Randall,  and  a  payment  in  furniture 
was  proved  to  have  been  accordingly  made. 
The  plaintiff  also  proved  that  in  Jan.  or  Feb., 
1830,  the  boards  in  question  were  sold  by 
Windsor,  one  of  the  defendants,  as  a  deputy- 
sheriff,  by  virtue  of  an  execution  ;  that  they 
were  bought  by  Bowen,  one  other  of  the  de- 
fendants, and  carried  away  by  him  and  the 
two  other  defendants  in  the  cause.  The  plaint- 
iff bavins  rested,  the  defendants  moved  for  a 
nonsuit  for  the  want  of  proof  of  a  demand  be- 
fore suit  brought,  which  the  court  ruled  to  be 
unnecessary.  The  defendants  proved  a  judg- 
ment against  Henry  Randall,  the  delivery  of 
An  execution,  and  a  levy  by  virtue  thereof  on 
the  property  in  question,  Dec.  2,  1829.  by 
Windsor,  one  of  the  defendants,  as  a  deputy- 
sheriff,  and  offered  to  call  Windsor  as  a  wit- 
ness, insisting,  as  he  had  been  acquitted  on  the 
trial  before  the  justice  and  bad  not  united  with 
the  other  defendants  in  the  appeal  to  the  C.P., 
that  he  was  a  competent  witness  ;  but  the  court 
would  not  permit  him  to  be  sworn.  The  de- 
fendants then  asked  that  he  be  forthwith  ac- 
quitted by  the  court  and  examined  as  a  wit- 
ness ;  the  court  refused  to  acquit  him  ;  the  de- 
fendants next  asked  that  they  should  be  per- 
mitted to  submit  to  the  jury  the  question  wheth- 
er Windsor  was  or  was  not  guilty  of  the  prem- 
ises alleged  in  the  declaration,  so  that  if  ac- 
quitted, the  other  defendants  might  have  the 
benefit  of  his  testimony;  which  application  was 
also  denied  by  the  court.  The  defendants  then, 
after  giving  some  testimony  relative  to  the 
value  of  the  property,  offered  to  prove  that  the 
suit  before  the  justice,  brought  into  this  court 
by  appeal,  was  commenced  by  warrant  against 
S.  Bates,  G.  Bowen,  C.  SI.  Jackson  and  A. 
Windsor,  and  that  only  the  two  first  named  de- 
fendants were  arrested  on  the  warrant  and 
brought  before  the  justice;  which  testimony 
was  rejected  by  the  court.  The  jury,  under 
the  charge  of  the  court,  found  a  verdict  for  the 
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|  plaintiff,  on  which  judgment  was  entered.  The 
1  defendants  having  excepted  to  the  decisions  of 
the  court,  sued  out  a  writ  of  error. 

*Ry  the  Court,  Savage,    Ch.   J.     [*391 

The  plaintiffs  in  error  seek  to  reverse  the  judg- 
ment of  the  Court  of  C.  P.  on  several  grounds. 
They  allege  no  property  was  shown  in  the 
plaintiff  below;  that  there  was  no  deliverv  by 
Randall  to  him.  It  is  a  sufficient  answer  to 
this  point,  that  no  such  objection  was  raised 
in  the  court  below,  where,  if  raised,  it  might 
possibly  have  been  obviated  by  testimony. 
But  I  apprehend  the  evidence  was  sufficient; 
there  was  all  the  delivery  necessary  in  the  case 
of  cumbersome  articles;  there  was  an  agree- 
ment to  sell;  when  the  logs  should  be  sawed, 
the  stuff  was  to  be  paid  for  by  the  foot;  after 
they  were  sawed,  the  boards  were  put  up  for 
the  plaintiff,  and  he  was  informed  of  it. 

It  was  objected,  on  the  trial,  that  a  demand 
and  refusal  should  have  been  proved.  Demand 
is  not  necessary,  except  when  the  defendant  is 
in  possession  lawfully.  In  this  case  the  pos- 
session was  tortious.  If  the  property  was  the 
plaintiff's,  the  sheriff  had  no  right  to  levy  on  it, 
and  a  sale  by  him  without  authority  conferred 
no  right  on  the  purchaser.  All  who  intermed- 
dled with  the  property  were  tortfeasors.  There 
was  an  actual  conversion.  No  demand  was 
necessary. 

It  is  insisted  that  Windsor  should  have  been 
sworn  as  a  witness,  he  having  been  acquitted 
on  the  trial  before  the  justice.  This  involves 
an  inquiry  into  the  effects  of  the  appeal.  By 
2R.  S.,  262,  sec.  214.  the  issue  joined  before 
the  justice,  and  no  other,  shall  be  tried  in  the 
C.  P.,  upon  the  same  pleadings  put  in  before 
the  justice.  The  issues  before  the  justice  were, 
first,  the  general  issue  ;  and  second,  a  justifica- 
tion ;  and  as  appears  by  the  return,  between 
the  plaintiff  and  all  the  four  defendants.  The 
appeal  gives  to  the  parties  the  benefit  of  a  new 
trial ;  a  new  trial  must  be  had  between  all  the 
parties,  unless  the  defendants  have  separated 
in  such  manner  as  to  entitle  them  to  a  separate 
trial  ;  and  a  separate  trial  has  been  actually 
had.  A  question  somewhat  analogous  arose  in 
People  v.  Onondaga  C.  P.,  7  Cow.,  492,  493. 
Three  defendants  were  sued  before  a  justice  in 
trespass  ;  two  of  them  severally  pleaded  to  is- 
sue, the  other  did  not  plead  at  all  ;  judgment 
was  rendered  against  them  jointly  ;  they  ap- 
pealed, and  on  motion  to  quash  the  appeal  be- 
cause issue  was  not  joined  by  all  the  defend- 
ants, the  motion  *was  denied  by  the  C.  [*392 
P.  because  there  was  an  issue  as  to  two.  and 
that  drew  after  it  the  whole  cause  as  to  all  the 
defendants  ;  in  which  decision  this  court  con- 
curred. So  here,  I  apprehend,  the  appeal 
brings  up  the  whole  matter  for  review  ;  there 
was  but  one  cause  before  the  justice,  and  there 
could  be  but  one  record,  had  a  record  been  ap- 
plicable. If  I  am  correct  in  this,  then  Wind- 
sor was  a  party  to  the  record,  and  could  not  be 
a  witness. 

It  is  said  the  court  erred  in  refusing  to  have 

Windsor  acquitted,  as  there  was  no  evidence 

against  him.  It  is,  in  general,  true,  in  actions  of 

tort,  that  when  the  plaintiff  has  closed  bis  case. 

if  no  evidence  has  been  produced  against  any 

particular  defendant,  he  may  be  discharged  by 

I  a  verdict  in  his  favor,  and  then  he  may  be  a 
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witness  for  his  co-defendants.  Phil.  Ev.,  61  ; 
14  Johns.,  122  ;  15  Id.,  223  ;  16  Id.,  217.  It 
was  said,  however,  by  Ch.  J.  Gibbs,  1  Holt, 
275,  that  this  is  not  a  matter  of  right  which  a 
party  can  claim,  but  that  it  is  discretionary 
with  the  judge.  This  court  thought  otherwise 
in  Van  Deusen  v.  Van  Slyck,  15  Johns.,  223,and 
they  reversed  the  judgment  below,  for  an  error 
on  that  point.  In  that  case,  the  court  below 
had  refused  to  have  one  defendant  acquitted, 
against  whom  there  was  no  evidence,  because 
both  defendants  had  joined  in  one  plea,  which 
was  the  general  issue  ;  and  this  court  say  that 
although  they  join  in  the  plea  of  not  guilty, 
one  may  be  found  guilty  and  the  other  not,  al- 
though an  opinion  to  the  contrary  had  been 
expressed  in  Schermerhorn  v.  Tripp,  2  Cai.,108. 
If,  however,  several  defendants  join  in  a  justi- 
fication of  a  trespass,  the  court  cannot  sever  the 
justification  and  say  that  one  is  guilty  and  the 
other  not,  when  they  all  put  themselves  on  the 
same  terms.  Higby'v.  Williams,  16  Johns., 217. 
The  rule,  Ch.  J.  Spencer  says,  is  very  artificial 
and  ought  not  to  be  extended  to  the  general  is- 
sue pleaded  jointly.  There  were  two  reasons, 
therefore,  why  the  court  below  should  not  di- 
rect a  verdict  in  favor  of  Windsor  :  one,  that 
he  had  jointly  with  the  other  defendants  plead- 
ed a  justification  ;  the  other,  that  there  was  not 
only  some,  but  strong  evidence  against  him. 
In  Brown  v.  Howard,  14  Johns. ,  122,  Ch.  J. 
Thompson  says,  the  want  of  evidence  against 
a  party  to  entitle  him  to  be  a  witness  should  be 
393*]  *so  glaring  and  obvious,  as  to  afford 
strong  grounds  of  belief  that  he  was  arbitrarily 
made  a  defendant  to  prevent  his  testimony.  In 
this  case,  Windsor  made  a  levy  upon  the  prop- 
erty in  dispute,  which  was  claiming  dominion 
over  it — exercising  a  control — affirming  a  right 
to  dispose  of  it.  I  have  endeavored  to  show  in 
Wheeler  v.  McFarland,  decided  this  term, ante, 
318,  that  the  levy  is  sufficient  to  constitute  the 
officer  a  trespasser. 

The  court  below  correctly  refused  evidence 
to  contradict  the  justice's  return.  If  it  did  not 
state  the  facts  correctly,  an  amended  return 
should  have  been  called  for  ;  but  it  ought  not 
to  be  contradicted  on  the  trial. 

Whether  the  sale  from  Randall  to  the  plaint- 
iff was  fraudulent,  or  whether  Randall  was  ef- 
fectually impeached,  were  questions  for  the 
jury,  and  with  which  we  have  no  concern  on 
a  bill  of  exceptions. 

Judgment  affirmed,  with  single  costs. 

Statute  of  fraud*— Delivery,  what  sufficient.  Doubt- 
ed—I N.  Y.,  266  (49  Am.  Dec.,  319). 

Cited  ln-1  N.  Y.,  264  (49  Am.  Dec.,  317) ;  19  Barb., 
427  ;  3  T.  &  C..  30;  27  Mich..  329  ;  64  Mo.,  282. 

Co-party  to  action— When  may  become  witness. 
Questioned— 2  Barb.,  358. 

Cited  in-4  N.  Y.,  550;  8  Barb..  a57  ;  11  Barb.,  478  ; 
12  Barb.,  366  ;  3  E.  D.  8..  595. 

Justice's  return.    Cited  in— 6  Barb.,  627. 

Trover—  Wlien  necessary  to  tthow  demand  and  re- 
fusal. Cited  in— 9  Barb.,  190 ;  5  How.  Pr.,  233. 

Also  cited  in  -23  How.  U.  8.,  185. 


THE  PEOPLE,  ex  rel.  MOULTON, 

v. 
THE  MAYOR,  ETC.,  OF  NEW  YORK. 

Execution  by  Corporation  of  City  of  its  Power  to 
Sett  Land  for   Taxes — Mandamus —  When  it 
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Lies — Computation  of  Time — "Months"  held 
to  mean  Calendar,  not  Lunar  Months. 

Where  a  statute  authorizes  the  corporation  of  a 
city  to  sell  lands  for  taxes,  and  to  execute  a  lease  of 
the  same  to  the  purchaser  if  the  owner  neglects  to 
redeem  within  a  specified  time,  this  court  will  not 
grant  a  mandamua  requiring  the  execution  of  such 
lease,  although  the  time  for  redemption  has  expired, 
where  the  corporation  has  failed  to  publish  a  notice 
required  to  be  published  after  the  sale  and  before 
the  expiration  of  the  time  of  redemption,  calling 
upon  the  owner  to  come  in  and  redeem. 

When  such  notice  is  directed  to  be  published  at 
least  six  months  before  the  expiration  of  the  time  of 
redemption,  calendar  and  not  lunar  months  will  be 
intended  to  have  been  meant,  when,  in  the  same  act 
and  in  reference  to  the  same  subject-matter,  calen- 
dar time,  as  years,  months  and  weeks,  are  spoken 
of. 

A  mandamus  lies  where  there  is  no  other  remedy 
at  law,  and  it  is  no  objection  to  the  granting  of  it, 
that  the  party  asking  the  aid  of  such  process  may 
resort  to  a  court  of  equity,  or  that  his  adversary  may 
be  punished  criminally  for  omitting  to  do  the  act  to 
compel  the  performance  of  which  the  mandamus  is 
asked  for. 

Citations— 3  Burr.,  1267 :  1  T.  R.,  404  ;  3  T.  R.,  651 ; 
Cowp.,  378 ;  2  Selw.,  316,  317 ;  4  Bac.  Abr.,  tit.  Man- 
damus, 496:  12  Johns..  415;  19  Johns.,  259;  1  Cowp.^ 
417 ;  8  Johns.,  361 ;  13  Johns.,  97 ;  1  H.  S..  412,  sec.  81; 
606,  sec.  4 ;  2  R.  S.,  369,  sec.  40 ;  2  R.  L.,  517,  sec.  17 ;  1 
R.  L.,  504,  sees.  13,  14;  8  Wend.,  661 ;  2  Cow.,  518;  4 
Wend.,  512. 

MANDAMUS  case.  The  relator  purchased 
1*1  a  term  of  years  in  a  portion  of  two  lots  in. 
the  City  of  N.  Y.,  on  a  sale  for  taxes,  and  ob- 
tained from  the  Corporation  of  the  city  a  cer- 
tificate *of  sale,  bearing  date  Sep.  23,  [*394 
1829.  It  is  the  duty  of  the  Corporation  to  give 
such  certificate  on  such  sale  taking  place,  and 
at  least  six  months  before  the  expiration  of  two- 
years  after  such  sale, to  cause  an  advertisement 
to  be  published  at  least  once  in  each  week  for 
four  weeks  successively  in  two  newspapers, 
that  unless  the  lands  sold  are  redeemed  by  a 
certain  day,  they  will  be  conveyed  to  the  pur- 
chaser. The  statute  under  which  these  pro- 
ceedings were  had  further  declares,  that  if  the 
person  claiming  title  to  the  lands  shall  not. 
within  two  years  from  the  date  of  the  certifi- 
cate, pay  to  the  street  commissioner,  for  the  use 
of  the  purchaser  the  sum  paid  by  him,  with  in- 
terest at  a  certain  rate,  the  mayor,  etc.,  shall, 
at  the  expiration  of  the  said  two  years,  execute- 
to  the  purchaser  a  lease  of  the  lands  sold,  which 
lease  it  is  declared  shall  be  conclusive  evidence 
that  the  sale  was  regular  according  to  the  pro- 
visions of  the  Act,  Laws  of  1816,  p.  114,  sec.  2. 
The  owner  of  the  land  did  not  within  two  years 
pay,  etc. ,  and  the  relator  demanded  his  lease  of 
the  mayor,  etc.,  who  refused  to  execute  the 
same  on  the  ground  that  they  had  been  forbid- 
den by  the  owner  of  the  land,  who  alleged  that 
the  statute  had  not  been  complied  with,  inas- 
much as  the  notice  required  to  be  given  to  the 
owner  to  come  in  and  pay  had  not  been  pub- 
lished six  months  before  the  expiration  of  the 
two  years,  the  first  insertion  of  the  notice  or 
advertisement  in  the  state  paper  in  respect  to 
the  sale  not  having  taken  place  until  Mar.  26, 
1831,  which  was  not  six  calendar  months  pre- 
vious to  Sep.  23,  1831,  when  the  two  years  ex- 
pired. This  court  awarded  an  alternative  man- 
damus, and  on  the  coming  in  of  the  return  of 
the  Corporation,  stating  the  above  facts  and 
that  the  allegation  of  the  owner  as  to  the  pub- 
lication of  the  notice  was  true,  a  peremptory 
mandamus  was  asked  for. 
Mr.  S.  Sherwood,  for  the  relator.  It  was- 

WEND.  10. 


1*33 


THE  PEOPLE  v.  MAYOR,  ETC.,  OF  N.  Y. 


394 


the  duty  of  the  Corporation  to  execute  the  lease, 
and  there  being  no  other  specific  legal  remedy 
of  which  the  relator  can  avail  himself,  he  is 
entitled  to  a  mandamus.  6  Wend.,  559  ;  1  Id., 
324;  10  Johns.,  484;  19  Id..  262;  12  Id.,  414;  18 
Id.,  242.  Where  a  sheriff  refused  to  execute  a 
deed  to  a  redeeming  creditor,  a  mandamus  was 
awarded,  although  the  equity  was  doubtful,  1 
:5«5*1  Cow.,  512  ;  *vide  ettam,  6  Cow.,  512, 
and  1  Or.  137,  70.  The  excuse  offered  by  the 
defendants,  that  they  omitted  their  duty  to  the 
owner  in  not  publishing  the  advertisement  re- 
quired by  the  statute,  cannot  affect  the  validity 
of  the  sale.  Such  advertisement  is  not  a  con- 
dition precedent;  there  was  nothing  in  respect 
to  it  which  imposed  any  duty  upon  the  pur- 
chaser. It  was  the  duty  of  the  Corporation  to 
publish  the  notice,  over  whom  the  purchaser 
had  no  control,  and  his  title  is  not  by  the  stat- 
ute made  to  depend  upon  the  publication  of 
the  notice,  but  upon  the  non-payment  of  the 
money  within  two  years.  The  publication  of 
the  notice  is  directory  as  to  the  Corporation, 
and  for  the  omission  of  their  duty  they  may 
be  answerable  to  the  owner,  but  it  cannot  be, 
that  by  an  omission  of  their  duty  subsequent 
to  the  sale,  the  rights  of  the  relator  can  be  de- 
feated. The  policy  of  the  law  is  to  uphold  sales 
by  public  officers,  and  no  omission,  error  or  ir- 
regularity is  suffered  to  defeat  such  sales;  thus 
the  total  omission  by  a  sheriff  to  advertise  has 
been  held  not  to  affect  a  sale,  8  Johns.,  361  ; 
nor  will  the  reversal  of  a  judgment  affect  it,  7 
Johns..  535;  nor  the  setting  aside  of  an  execu- 
tion. 1  Cow.,  711;  nor  does  the  omission  of  a 
sheriff  to  file  a  certificate  of  sale  prejudice  the 
purchaser,  5  Cow..  269.  But  it  is  contended 
that  the  requisitions  of  the  statute  were  com- 
plied with;  previous  to  the  Revised  Statutes, 
the  word  "  month,"  when  used  in  a  statute, 
was  understood  to  mean  a  lunar  and  not  a  cal- 
endar month,  unless  there  was  somefhing  in 
the  terms  of  the  Act  designating  calendar  time, 
and  accordingly  it  was  adjudged  that  the  pub- 
lication of  a  notice  on  statute  foreclosure  of  a 
mortgage  for  six  lunar  months  was  a  compli- 
ance with  the  statute  requiring  a  publication  of 
six  months,  15  Johns.,  119;  and  if  so,  the  no- 
tice in  this  case  was  sufficient.  The  fifteen 
months  given  a  creditor  to  redeem  the  lands  of 
his  debtor  sold  under  execution,  have  been  ad- 
judged to  be  lunar  and  not  calendar  months,  2 
Cow.,  518,  and  there  was  good  reason  for  such 
construction,  as  by  so  construing  the  Act,  the 
time  of  redemption  was  extended  to  creditors; 
but  no  such  consequence  can  follow  here;  the 
right  of  redemption  is  limited  to  two  years  from 
the  date  of  the  certificate  of  sale,  and  cannot 
be  extended,  whether  the  computation  be  ac- 
cording to  calendar  or  lunar  time. 
396*]  *Memn.  R.  H.  Morris  and  R. 
Emmet,  for  the  Corporation,  insisted  that  the 
relator  was  not  entitled  to  the  remedy  of  man- 
damus,\)ut  should  be  driven  to  his  action  against 
the  Corporation;  for  if  the  lease  be  executed, 
the  owner  is  remediless,  the  statute  declaring 
it  conclusive  of  the  regularity  of  the  sale.  To 
deprive  an  owner  of  his  property  under  a  tax 
sale,  a  purchaser,  who  may  have  given  a  mere 
trifle  for  a  valuable  estate,  should  be  held  to 
the  strictest  interpretation  of  the  law  under 
which  he  claims.  The  statute,  beside  limiting 
the  time  within  which  the  redemption  must  be 
WEND.  10. 


made,  prescribes  a  notice  to  be  given  to  the 
owner,  which  in  this  case  has  not  been  given. 
The  rule  of  law  that  "  months,"  when  used  in 
a  statute,  shall  be  considered  as  lunar  and  not 
calender  time  is  harsh,  and  courts  have  uni- 
formly strove  against  it,  so  that  if  from  any 
expressions  in  the  statute  they  could  infer  that 
calendar  time  was  intended,  they  have  always 
held  that  such  was  the  meaning  of  the  Legis- 
lature. Thus,  in  the  case  referred  to  on  the 
other  side,  from  2  Cow..  518,  the  court  say  the 
2d  section  of  the  Act  is  in  terms  of  calendar 
time;  it  speaks  of  a  year  in  which  the  debtor 
may  redeem,  and  then  the  next  section  extends 
the  time  three  months  in  favor  of  the  creditor; 
and  so  in  another  case  the  court  seize  upon  the 
use  of  the  word  "  days"  in  a  statute,  as  an  evi- 
dence of  the  intent  of  the  Legislature  to  speak 
of  calender  time,  4  Wend.,  512.  Here  weeks, 
months  and  years  occur.  But  whatever  might 
heretofore  have  been  the  construction,  the  Re- 
vised Statutes  have  put  this  question  at  rest. 
by  enacting  that  whenever  the  term  "months" 
is  used  in  a  statute,  it  shall  be  construed  to 
mean  calendar  and  not  lunar  months,  unless 
otherwise  expressed,  1  R.  S.,  600,  sec.  4 ;  and 
although  the  certificate  of  sale  was  given  pre- 
vious to  these  statutes  going  into  operation,  the 
notice  was  subsequent,  and  is  necessarily  con- 
trolled by  them. 

By  the  Court,  Nelson,  J.  It  is  contended 
that  a  mandamus  is  not  the  appropriate  remedy 
in  this  case.  The  proposition  is,  I  believe,  uni- 
versally true,  that  the  writ  of  mandamus  will 
not  lie  in  any  case  where  another  legal  remedy 
exists,  and  it  is  used  only  to  prevent  a  failure 
of  justice.  By  legal  remedy  is  meant  a  remedv 
at  law,  and  though  the  party  *might  [*39lT 
seek  redress  in  chancery,  that  of  itself  is  not  a 
conclusive  objection  to  the  application  ;  that 
may  and  should  influence  the  court  in  the  ex- 
ercise of  the  discretion  which  they  possess  in 
granting  the  writ  under  the  facts  and  circum- 
stances of  the  particular  case,  but  does  not  af- 
fect its  right  or  jurisdiction.  Nordoesthe  fact 
that  the  party  is  liable  to  indictment  and  pun- 
ishment for  his  omission  to  do  the  act,  to  com- 
pel a  performance  of  which  this  writ  is  sought, 
constitute  any  objection  to  the  granting  of  the 
writ.  The  principle  which  seems  to  lie  at  the 
foundation  of  applications  for  this  writ  and  the 
use  of  it  is,  that  whenever  a  legal  right  exists, 
the  party  is  entitled  to  a  legal  remedy,  and 
when  all  others  fail,  the  aid  of  this  may  be  in- 
voked. 8  Burr.,  1267;  1  T.  R..  404;  8  Id.,  651; 
Cowp..  378,  per  Buller,  J.;  2  Selw.,  Wh.  ed.. 
316,  317:  4  Bac.  Abr.,  tit.  Mandamus,  496  ;  12 
Johns.,  415;  19  Id..  259;  1  Cowp.,  417.  Apply- 
ing these  principles  to  the  application  before 
us,  I  can  perceive  no  objection  to  it,  so  far  as 
the  remedy  is  in  question.  It  is  the  only  legal 
remedy  to  which  the  relator  can  resort  to  en- 
force his  rights  as  against  the  Corporation. 

The  more  important  question,  however,  is, 
has  the  relator  established  before  the  court  a 
legal  right  to  the  lease  demanded  by  him;  and 
whether  he  has  or  not  depends  upon  the  mean- 
ing of  the  term  "months"  in  the  Statute  Con- 
cerning the  Collection  of  Taxes  and  Assess- 
ments in  the  City  of  N.  Y.,  passed  Apr.  12, 
1816.  If  it  means  a  lunar  month,  the  title  is 
established :  if  calendar,  it  fails.  It  is  contended 
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by  the  counsel  for  the  relator.  that  conceding 
the  sale  to  be  irregular,  he  is  still  entitled  to 
the  lease,  as  the  statute  is  only  directory  ;  and 
several  supposed  analogous  cases  have  been 
cited,  as  8  Johns.,  361,  and  13 Id.,  97;  but  these 
cases  relate  to  sales  by  sheriffs,  where  the  pur- 
chaser is  protected  by  statute  against  any  ir- 
regularity in  the  proceedings  of  the  officers.  1 
R.  L.,  504,  sees-.  13,  14;  2  R.  8.,  369,  sec.  40;  2 
R.  L.,  517,  sec.  17;  1  R.  S.,  412,  sec.  81;  8 
Wend.,  661.  Were  it  not  for  the  statute,  the 
purchaser  would  be  bound  to  show  the  regu- 
larity of  the  sale  under  which  he  claims.  In 
this  case  the  authority  of  the  Corporation  to 
sell  and  convey  the  land,  in  default  of  non- 
payment of  the  tax  assessed,  rests  wholly  upon 
the  statute,  and  unless  its  provisions  have  been 
398*]  strictly  complied  with,  *the  purchaser 
would  take  no  title  under  their  conveyance, 
were  it  not  for  a  provision  in  the  Act  of  1816, 
making  the  lease  conclusive  evidence  as  to  the 
regularity  of  the  proceedings  of  the  Corpora- 
tion on  a  sale  of  the  premises  embraced  in  it. 
Should  we  compel  the  execution  of  the  lease, 
the  purchaser's  title  might  be  protected  ;  but 
we  are  not  inclined  to  exert  this  high  power  of 
the  court  to  give  strength  and  validity  to  a 
title  which  appears  clearly  defective  upon  the 
merits,  and  which,  without  this  statutory  sup- 
port, cannot  be  sustained. 

Does  the  word  "months"  in  the  statute  mean 
lunar  or  calendar  time?  The  general  rule  which 
must  be  applied  to  this  case  (now  altered  by  1 
11.  S.,p.  606,  sec.  4)  is,  that  unless  there  is 
something  in  the  statute  indicating  that  the 
Legislature  intended  calendar  time,  this  term 
must  be  construed  to  mean  a  lunar  month, 
within  the  cases  of  Snyder  v.  Warren,  2  Cow., 
518,  and  Parsons  v.  Chamberlin,  4  Wend.,  512. 
I  am  of  opinion  there  is  enough  in  the  statute 
authorizing  such  conclusion;  it  allows  to  the 
owner  of  the  land  two  years  from  the  time  of 
the  sale,  within  which  he  may  redeem,  and  re- 
quires the  Corporation  to  give  public  notice  at 
least  six  months  before  the  expiration  of  that 
period  for  four  weeks.  Now,  as  calendar  time 
is  used  by  the  Legislature  in  fixing  the  period 
for  redemption, it  is  a  just  and  reasonable  infer- 
ence that  they  intended  to  use  it  in  fixing  upon 
the  division  or  point  of  time  specifying  the  no- 
tice to  be  given  to  the  owners  to  redeem.  As 
the  one  period  in  express  terms  is  calendar 
time,  and  the  six  months  immediately  succeed 
it,  and  were  intended  to  include  a  part  of  it,  it 
should  be  construed  to  mean  the  same,  other- 
wise we  must  believe  the  Legislature  intended 
to  fix  the  different  periods  by  different  calcula- 
tions of  time  in  the  same  breath,  and  on  the 
same  subject  matter,  and  without  any  conceiv- 
able purpose. 

Motion  for  peremptory  mandamus  denied. 

Mandamus—  When  wW.  lie  against  public  officer. 

Said  to  be  disapproved— 37  Barb.,  467;  24  How.  Pr., 
154. 

Cited  in-23  Wend.,  336,  461;  11  N.  Y.,  573;  74  N. 
Y.,  307 ;  3  Abb.  App.  Dee.,  500 ;  2  Barb.,  418;  3  Barb., 
336;  13  Barb.,  447;  39  Barb..  537;  45  Barb.,  136;  l2 
How.  Pr.,  228;  13  How.  Pr..  2«8;  !W  How.  Pr.,86;  37 
How.  Pr..  431;  59  How.  Pr..  282;  1  Abb.  Pr.,  18;  3  Abb. 
Pr.,  321 ;  15  Abb.  Pr.,  121 ;  1  Abb.  N.  S..  206;  Fxlm., 
552 ;  4  E.  D.  8.,  891 :  6  Leg.  Obs.,  65 ;  19  Mich.,  396. 

Tax  *ale—I*itf>lighing  notice  of. 

Distinguished-3  Denio,  001 ;  4  Am.  Rep.,  233  (29 
Iowa,  356). 

Cited  in-3  Lang.,  403 ;  20  Wig.,  230. 
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*COLLINS  «.  BUTTS.        [*399 

Agency  Depends  on  Circumstances  of  the  Cane — 
A  Party  Having  Neitlier  General  nor  Special 
Properly  in  Goods,  Cannot  Set  off  their  Value 
against  his  Bailee,  in  Action  of  Assumpsit  by 
Bailee  for  Work  and  Labor  on  other  Goods — 
Receiptor  of  Sheriff. 

A  party  who  has  neither  a  general  nor  special  prop- 
erty in  goods  placed  by  him  in  the  hands  of  a  man- 
ufacturer for  finishing,  who  refuses  to  redeliver 
them  on  demand,  cannot  set  off  the  value  of  such 
goods,  in  an  action  of  assumpsit  against  him  by  the 
manufacturer,  for  work  and  labor  bestowed  upon 
other  goods. 

A  receiptor  to  the  sheriff  for  goods  levied  upon  by 
execution  would  not,  under  such  circumstances,  be 
entitled  to  claim  a  set-off. 

Whether  a  party  shall  be  considered  as  acting  in 
his  own  right  or  as  the  agent  of  another,  depends 
not  upon  the  fact  that  he  contracted  in  his  own 
name  without  disclosing  his  agency,  but  upon  the 
facts  and  circumstances  of  the  case. 

Citations— 7  Cow..  294;. 6  Wend.,  608. 

ERROR  from  the  Mayor's  Court  of  Hudson. 
Collins  sued  Butts  in  assumpsit  for  work, 
labor  and  services  in  the  finishing  of  four 
bales  of  flannels,  which  he  had  delivered  to  the 
defendant  and  for  which  he  claimed  to  recover 
$125.69.  It  was  proved  that  the  defendant 
had  delivered  98  pieces  in  the  whole  to  the 
plaintiff  to  finish,  and  the  defendant  claimed 
to  set  off  against  the  demand  of  the  plaintiff  62 
of  the  pieces,  alleging  that  the  plaintiff  had  re- 
fused to  return  that  quantity.  The  plaintiff 
resisted  the  set-off,  on  the  ground  that  the  de- 
fendant was  not  the  owner  of  the  62  pieces  of 
flannel,  and  proved  that  the  flannels  were  man- 
ufactured out  of  yarn  and  materials  which  were 
in  a  woolen  factory  formerly  belonging  to  one 
Underbill,  who  failed  in  business  in  Aug. 
1829,  and  which  yarn  and  materials,  with  the 
exception  of  100  weight  of  wool,  belonged  to 
Underbill  before  his  failure.  After  Underbill's 
failure, the  defendant  contracted  with  the  work- 
man conducting  the  factory  to  manufacture 
the  62  pieces  of  flannels.  The  yarn  and  mate- 
rials were  afterwards  levied  upon  by  the  sher- 
iff of  Columbia,  by  virtue  of  an  execution 
against  Underbill,  and  the  defendant  became  , 
the  receiptor  for  the  property  levied  upon,  but 
not  for  the  yarn,  which  was  not  found  until 
Sep.  12,  when  all  parties  interested  in  the  prop- 
erty deeming  it  the  best  course  to  be  pursued 
to  have  the  stock  worked  up  into  flannels,  the 
defendant,  as  the  receiptor,  agreed  to  take  the 
responsibility  of  having  them  worked  up  and 
*applied  on  the  execution.  The  yarn  [*4OO 
and  materials  were  accordingly  worked  into 
the  62  pieces  of  flannels  and  taken  to  the  plaint- 
iff to  finish,  the  contract  for  the  finishing  be- 
ing made  with  the  defendant  individually,  and 
not  with  him  as  the  agent  of  Underbill.  Sub- 
sequently the  sheriff  went  with  the  defendant 
and  demanded  the  flannels  of  the  plaintiff,  and 
broke  open  a  door  to  find  them,  but  did  not 
succeed.  The  sheriff  testified  that  in  the  at- 
tempt to  retake  the  flannels  under  the  execu- 
tion, he  acted  by  the  directions  of  the  defend- 
ant, whose  object  in  endeavoring  to  retake  the 
flannels  was  to  save  himself  as  receiptor  and 
his  expenses  in  manufacturing  them  ;  lhat  the 
agreement  as  to  the  working  up  of  the  yarn 
and  unfinished  materials  was,  that  the  defend- 
ant was  to  attend  to  it  as  overseer  and  furnish 
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such  things  as  were  necessary;  to  be  paid  the 
expenses  of  manufacturing  out  of  the  avails, 
and  the  residue  to  be  applied  on  the  execution. 
The  plaintiff  proved  that  the  four  bales  of  flan- 
nels finished  and  delivered  to  the  defendant 
were  equal  in  quantity  to  the  flannels  owned 
by  the  defendant  and  to  the  stock  furnished 
by  him,  and  that  the  remainder  of  the  98  pieces 
of  flannel  were  made  out  of  the  materials  levied 
on  by  the  sheriff  ;  this  testimony  after  being 
given  was  objected  to,  and  the  recorder  decided 
that  it  was  irrelevant  and  should  be  excluded, 
to  which  decision  the  plaintiff  excepted.  The 
recorder  charged  the  jury  that  they  must  de- 
cide whether  the  defendant  in  contracting  with 
the  plaintiff,  acted  in  his  own  right  or  as  the 
agent  of  another,  and  as  the  defendant  did  not 
disclose  his  agency,  the  plaintiff  was  responsi- 
ble to  him,  unless  he  established  the  agency  of 
the  defendant  by  incontrovertible  proof  ;  that 
the  claim  of  the  defendant  to  a  set-off  rested  on 
an  express  promise  of  the  plaintiff  to  finish  the 
flannels  and  deliver  them  to  him  ;  and  as  they 
were  not  delivered,  the  defendant  had  a  right 
in  his  own  name  to  recover  their  value,  which 
being  capable  of  ascertainment  by  mere  cal- 
culation, was  a  proper  subject  of  set-off.  He 
further  charged,  that  the  plaintiff  might  waive 
his  lien  for  the  finishing  of  the  goods,  and  as 
the  goods  had  not  been  delivered  on  demand 
made,  and  the  plaintiff  had  denied  the  defend- 
ant's right  to  them,  and  claimed  to  keep  them 
in  his  own  right,  he  could  not  be  permitted  to 
4Ol*]protect  himself  under  *the  pretense  that 
he  retained  them  as  having  a  lien,  if  the  jury 
were  satisfied  that  he  kept  them  for  any  reason 
other  than  to  secure  payment  for  the  work  be- 
stowed upon  them;  to  which  charge  the  plaint- 
iff also  excepted.  The  jury  found  for  the  de- 
fendant, and  judgment  was  entered  according- 
ly. The  plaintiff  sued  out  a  writ  of  error. 

Mr.  C.  M.  Stebbins,  for  plaintiff  in  error. 

Mr.  A.  Li.  Jordan,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  right 
of  the  defendant  to  set  off  the  value  of  the  62 
pieces  of  flannels  is  the  question  before  the 
court.  In  order  to  be  entitled  to  a  set-off,  he 
must  have  a  demand  for  which  an  action  might 
be  sustained  in  his  own  name.  From  the  evi- 
dence given  and  offered,  we  must  assume  the 
facts  to  be,  that  the  defendant  had  no  interest 
whatever  in  the  materials  from  which  the  flan- 
nels had  been  manufactured;  the  yarn  belonged 
to  Underbill  and  had  been  levied  on  by  the 
sheriff.  Until  a  sale,  the  sheriff  had  a  special 
property  in  the  yarn,  and  Underbill  had  a  gen- 
eral property.  There  can  be  no  other  interest 
in  personal  property.  Whether  the  defendant 
was  receiptor  of  the  yarn  is  not  clear  from  the 
sheriff's  testimony.  He  says  that  at  first  he 
was  not,  but  at  the  close  of  his  testimony,  it  is 
stated  that  the  defendant's  object  in  going  with 
the  sheriff  and  endeavoring  to  retake  the  flan- 
nels was  to  save  himself  as  receiptor  and  his 
expenses.  The  case  of  Dttlenback  v.  Jerome,  7 
Cow.,  294,  decides  that  as  receiptor  he  had  no 
interest  in  the  property  receipted;  he  is  a  mere 
servant  of  the  officer.  The  defendant  contracted 
with  Andrew  to  manufacture  the  flannels  in 
question  ;  he  told  Andrew  that  he  was  agent 
for  Underbill,  but  Andrew  looked  to  him  per- 
sonally for  his  pay.  The  defendant  proposed 
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to  pay  him  by  offsetting  a  balance  due  from 
Andrew  to  Underbill,  and  produced  an  account 
current,  showing  a  balance  of  $189.  Andrew 
objected,  and  how  he  was  paid,  or  whether  he 
has  been  paid  at  all,  does  not  appear  from  his 
testimony.  From  the  testimony  of  the  sheriff 
it  would  seem  that  *the  defendant  acted  [*4O2 
as  his  agent  in  procuring  the  yarn  to  be  worked 
up,  but  was  to  be  reimbursed  his  expenses  He 
seems  not  to  have  disclosed  his  agency,  if  any, 
in  his  contract  with  the  plaintiff,  but  contracted 
in  his  own  name.  He  may  have  incurred  per- 
sonal responsibility  for  the  finishing  as  well  as 
manufacturing  the  flannels  in  question,  and 
still  that  does  not  vest  in  him  the  property.  The 
difficulty  in  the  case  which  seems  to  me  insu- 
perable is,  that  the  general  property  in  the 
flannels  is  shown  to  have  been  in  Underbill, 
and  the  special  property  in  the  sheriff;  and  the 
defendant  could  have  no  legal  ownership,  so 
as  to  enable  him  to  bring  any  action  for  the 
property  in  his  own  name.  The  defendant's 
right  to  prosecute  did  not  depend  on  the  fact 
that  he  had  contracted  in  his  own  name,  with- 
out disclosing  an  agency  ;  whether  an  agency 
was  proved,  was,  under  the  circumstances  of 
the  case,  a  question  of  law;  there  was  nothing 
for  the  jury  to  decide  ;  there  was  no  fact  in 
dispute  :  the  only  question  was  whether  cer- 
tain undisputed  facts  constituted  an  agency, 
or  whether  those  facts  showed  any  property  in 
the  flannels  in  the  defendant. 

The  recorder  stated  that  the  plaintiff  had 
waived  his  lien  for  finishing,  by  refusing  to 
deliver  the  flannels  upon  demand,  and  putting 
his  refusal  upon  other  grounds.  The  facts 
stated  in  the  charge  do  not  appear  in  the  bill 
of  exceptions,  nor  are  there  any  facts  shown 
which  prove  a  waiver  of  the  plaintiff's  lien. 
Had  the  facts  appeared  in  the  bill  of  exceptions 
stated  in  the  charge  of  the  court,  the  law  was 
correctly  pronounced.  The  plaintiff  had  no 
right  to  keep  the  goods  to  apply  upon  his  own 
demand  against  Underbill;  and  had  he  refused 
to  give  them  up  to  the  sheriff  upon  the  ground 
that  he  had  a  right  to  them,  and  did  not  pre- 
sent his  lien  for  finishing,  I  think  he  would 
have  waived  his  lien.  6  Wend.,  608.  The 
ground  upon  which  I  place  my  opinion  is, that 
the  defendant  had  in  himself  no  legal  property 
in  the  flannels  in  question. 

Judgment  reversed  and  venire  de  novo  to  be 
awarded  by  the  Mayor's  Court  of  Hudson. 

Afflrmed-13  Wend..  139. 
Cited  in-6  Leg.  Obs.,  216. 


N.  &  H.  WEED  v.  CARPENTER.  [*4O3 

Action  Seeking  to  Charge  One  as  Indorser,  whose 
Name  had  been  Signed  as  Such  by  Maker  of 
Note — Admissibility  of  Ecidence,  Tending  to 
Show  Authority  of  Maker  to  Sign  for  Defend- 
ant— The  Question  of  Authority  for  the  Jury. 

In  an  action  against  a  party  sought  to  be  charged 
as  the  indoreer  of  a  promissory  note,  where  it  is 
proved  that  the  signature  of  the  indorser  is  not  in 
the  handwriting  of  the  party,  but  in  that  of  the 
maker,  it  is  competent  to  the  plaintiff  for  the  pur- 
pose of  showing  authority  in  the  maker  and  acqui- 
escence in  the  iudorser,  to  prove  that  the  defendant 
remained  silent  although  he  received  notice  of  pro- 
test, was  sued,  suffered  a  default  in  pleading,  and 
took  no  measures  to  defend  the  suit  until  after  the 
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maker  absconded,  and  that  the  indorser  had  as- 
sumed the  payment  of  other  notes  similarly  sit- 
uated. 

It  is  for  a  jury  to  determine  in  such  a  case  whether 
the  drawer  had  authority  or  not,  taking:  into  view 
the  connection  and  relationship  of  the  parties  and 
the  probable  motives  of  the  indorser.  The  maker 
in  this  case  was  the  brother-in-law  of  the  defendant. 

THIS  was  an  action  of  ossumpsit,  tried  at  the 
Rensselaer  Circuit  in  Nov.,  1830,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  suit  was  against  the  defendant  as  the 
indorser  of  a  note  for  $247,  dated  June  18, 
1827,  drawn  by  Lodowickus  L.  Viele,  payable 
to  the  defendant  at  the  Bank  of  Albany,  Sep. 
1,  1827.  The  counsel  for  the  plaintiffs,  in  his 
opening  to  the  jury,  stated  that  he  would  prove 
that  the  name  of  the  defendant  was  indorsed 
upon  the  note  by  Lodowickus  L.  Viele,  as  the 
agent  of  the  defendant,  and  that,  for  the  pur- 
pose of  proving  such  agency,  he  would  show 
that  Viele  had  repeatedly  used  the  name  of  the 
defendant  both  as  maker  and  indorser  of  notes, 
and  that  the  defendant  had  admitted  his  liabil- 
ity to  pay  such  notes,  and  never  disputed  the 
authority  of  Viele  to  use  his  name,  until  after 
Viele  had  absconded.  The  plaintiff  then 
proved  the  name  of  Viele  subscribed  to  the 
note  as  maker  and  the  name  of  the  defendant 
indorsed  upon  the  note  to  be  in  the  handwrit- 
ing of  Viele,  and  showed  the  due  protest  of 
the  note  and  notice  of  non-payment  sent  to  the 
defendant.  Sep.  4,  1827.  The  following  facts 
were  then  given  in  evidence:  In  thespringof 
1825.  Mr.  Wells,  a  teller  in  the  Farmer's  Bank, 
Troy,  called  upon  the  defendant  with  a  note 
for  about  $450,  which  had  been  received  of 
Viele  and  on  which  the  name  of  the  defendant 
4O4*]  appeared  as  maker,  *and  asked  him 
whether  he  had  signed  the  note.  The  defend 
ant  appeared  greatly  agitated,  and  said  that  it 
was  not  a  genuine  note,  that  he  had  never  au- 
thorized Viele  to  use  his  name  in  any  manner 
or  shape;  he  was  asked  whether  he  would  as- 
sume the  note,  and  after  some  hesitation,  he 
said  he  felt  inclined  to  save  Viele,  observing, 
"he  is  my  brother-in-law,"  and  inquired  of 
Wells  if  he  knew  of  any  more  such  paper,  who 
answered  that  he  knew  of  none  except  one  oth- 
er note,  made  by  Lodowickus  L.  Viele,  pay- 
able to  and  indorsed  by  Simon  Viele,  and  also 
purporting  to  be  indorsed  by  the  defendant  as 
second  indorser,  and  exhibited  it  to  the  de- 
fendant, who,  on  inspecting  it,  declared  his 
name  to  be  a  forgery,  and  again  repeated  (hat 
Lodowickus  L.  Viele  never  had  any  authority 
to  use  his  name,  but  said  he  felt  anxious  to 
save  him  and  the  family  from  disgrace,  and 
finally  consented  to  give  and  did  give  his  own 
note  for  the  amount  of  the  note  to  which  his 
name  appeared  as  maker,  and  to  indorse  and 
did  indorse  his  name  upon  the  other  note  as 
second  indorser,  upon  condition  that  Wells 
should  ascertain  from  Simon  Viele  that  his  in- 
dorsement, which  preceded  the  defendant's, 
was  genuine.  Wells  called  upon  Simon  Viele 
and  inquired  of  him  whether  the  indorsement 
of  his  name  was  in  bis  handwriting;  he  an- 
swered that  he  had  authorized  his  brother  (L. 
L.  Viele)  to  use  his  name  to  a  certain  amount, 
and  at  the  request  of  Wells,  struck  out  his 
name  appearing  upon  the  note,  and  indorsed 
the  note  in  his  own  handwriting.  Wells  testi- 


fled  that  the  name  of  the  defendant  indorsed 
on  the  note  declared  on,  appeared  to  be  an  at- 
tempt to  imitate  the  defendant's  handwriting, 
and  a  person  acquainted  with  the  defendant's 
handwriting  and  not  skilled  in  detecting  coun- 
terfeits, would  have  supposed  it  the  genuine 
signature  of  the  defendant.  The  plaintiffs  also 
gave  in  evidence  another  note  made  by  L.  L. 
Viele,  payable  to  the  defendant  Jan.  31,  1827, 
for  the  sum  of  $358.63,  upon  which  the  name 
of  the  defendant  appeared  as  indorser  in  the 
handwriting  of  Viele,  which  note  was  duly 
protested  and  notice  of  non-payment  sent  to 
the  defendant.  The  plaintiffs  also  gave  in  evi- 
dence another  note  for  the  sum  of  $387,  dated 
Nov.  7,  1837,  payable  to  H.  Knickerbacker 
five  days  after  date,  to  which  the  name  of  the 
defendant  was  subscribed  *as  maker,  [*4O5 
in  the  handwriting  of  Viele;  this  note  was 
lodged  with  an  attorney  for  collection,  who, 
Dec.  5,  1827,  wrote  a  letter  to  the  defendant 
per  mail,  informing  him  that  the  note  was  left 
for  collection,  and  on  the  25th  of  the  same 
month  issued  a  capias  against  the  defendant, 
which  was  returned  by  the  sheriff  duly  served; 
this  suit  was  subsequently  settled,  but  by  whom 
or  in  what  manner  did  not  appear.  It  was 
further  shown,  that  about  Jan.  1,  1827,  the 
defendant  was  served  with  a  capias,  returnable 
in  February,  at  the  suit  of  one  James  Lowere, 
upon  which  he  indorsed  his  appearance;  that 
afterwards  another  capias  was  issued  against 
the  defendant  at  the  suit  of  the  same  plaintiff, 
returnable  in  May,  1827,  which,  at  the  request 
of  Viele,  was  delivered  to  Viele  to  procure  the 
defendant's  appearance  indorsed.  Viele  re- 
turned the  writ  to  the  sheriff,  with  the  defend- 
ant's appearance  indorsed  thereon,  which  was 
a  forgery;  but  the  sheriff,  supposing  it  to  be 
genuine,  returned  the  writ  to  the  proper  office. 
In  the  two  suits  thus  commenced,  judgments 
were  obtained  in  one  for  the  sum  of  $338,  and 
in  the  other  for  the  sum  of  $335;  and  execu- 
tions were  issued  thereon  Aug.  13,  1827,  and 
within  a  few  days  thereafter,  the  sheriff  in- 
formed the  defendant  of  the  executions  being 
in  his  hands,  who  promised  to  pay  the  same, 
and  repeatedly  promised  so  to  do  until  Dec. 
31,  1827,  when  he  told  the  sheriff  that  the 
notes  upon  which  the  judgments  were  obtained 
in  the  suits  in  which  he  held  the  executions 
had  never  been  indorsed  by  him,  that  he  did 
not  consider  himself  bound  to  pay,  and  would 
not  pay  either  of  the  executions,  and  that  no 
writ  had  ever  been  served  upon  him  in  one  of 
the  suits;  it  appeared  that  L.  L.  Viele  abscond- 
ed in  the  night  of  Dec.  29,  1827,  after  which 
the  defendant  told  a  deputy  of  the  sheriff  that 
he  should  have  to  see  the  Lowere  judgments 
paid,  for  not  making  a  defense  in  the  suits.  It 
was  further  proved,  that  Oct.  20,  1827.  an  ex- 
ecution was  issued  against  the  defendant  for 
$415,  in  favor  of  plaintiffs  of  the  name  of 
Phoenix,  and  that  the  defendant  was  on  the 
same  day  called  on  for  payment  thereof  by 
the  sheriff;  in  Jan.,  1828,  he  told  the  attorney 
of  the  plaintiffs  in  that  execution  that  he  had 
never  put  his  name,  or  *authorized  [*4OG 
Viele  to  put  his  name  upon  the  note  on  which 
the  judgment  in  favor  of  the  Messrs.  Phoenix 
was  obtained ;  he  was  then  asked  why  he  had  not 
in  October  informed  the  attorney  or  the  sher- 
iff that  the  indorsement  of  his  name  was  a 

WEND.  10. 


1833 


WEED  v.  CARPENTER. 


406 


forgery;  to  which  he  answered  that  Viele  was 
a  family  connection  of  his,  that  it  was,  there- 
fore, a  delicate  matter,  and  that  he  at  that 
time  supposed  that  Viele  had  property  suffl- 
•cient  to  pay  the  judgment.  The  plaintiff  also 
produced  an  affidavit,  made  by  the  defendant 
in  the  last  mentioned  suit,  Jan.  15,  1828,  for 
the  purpose  of  setting  aside  the  judgment,  in 
which  he  stated  that  the  first  intimation  he 
had  of  a  suit  against  him  in  favor  of  the 
Messrs.  Phoenix,  was  Oct.  20,  1827,  when  he 
was  called  upon  by  the  sheriff  with  the  exe- 
cution; that  shortly  thereafter  he  was  informed 
by  Viele  that  the  judgment  was  on  a  note  on 
which  he,  Viele,  had  subscribed  the  defend- 
•ant's  name  as  indorser  without  authority  or 
permission,  and  engaged  to  have  the  execution 
immediately  settled;  that  on  receiving  such  as- 
surances, he  rested  easy,  believing  that  Viele 
would  settle  the  demand,  for  which  reason  he 
took  no  immediate  steps  to  set  aside  the  judg- 
ment and  execution,  and  concludes  by  alleg- 
ing the  indorsement  to  be  a  forgery,  and  de- 
nying that  he  ever  authorized  Viele  to  affix  his 
name  either  as  maker  or  indorser  of  the  note 
upon  which  the  judgment  was  obtained.  It 
-was  admitted  that  the  appearance  of  the  de- 
fendant indorsed  on  the  writ  in  favor  of 
Messrs.  Phoenix,  was  a  forgery.  The  plaint- 
iffs also  produced  an  affidavit  made  by  the  de- 
fendant to  set  aside  a  default  in  this  cause, 
made  Jan.  14,  1828,  in  which  he  states  that 
Oct.  20,  1827,  he  was  served  with  a  capias  in 
this  cause;  that  soon  after  the  service  of  the 
writ,  Viele  admitted  that  he  had  written  the 
•defendant's  name  as  indorser  upon  the  note, 
and  engaged  that  the  suit  should  be  immediate- 
ly settled;  that  relying  on  such  assurances,  he 
took  no  measures  to  defend  the  suit  until  Jan. 
:8,  when  he  learned  that  a  default  for  not  plead- 
ing had  been  entered;  and  alleges  the  indorse- 
ment to  be  a  forgery.  Upon  this  evidence,  the 
.judge  nonsuited  the  plaintiffs,  who  now  apply 
for  a  new  trial. 

4O7*J  *Mr.  S.  Stevens,  for  the  plaintiffs, 
Insisted  that  had  the  plaintiffs  not  been  non- 
suited, the  jury  would  have  been  warranted  to 
have  found  that  Viele,  in  using  the  name  of 
the  defendant  sometimes  as  maker  and  at  other 
times  as  indorser  of  such  notes  as  he  saw  fit  to 
put  into  circulation,  acted  by  the  authority  of 
the  defendant;  and  if  so.  it  was  enough  to 
•charge  the  defendant  with  the  payment  of  the 
•debt  in  question.  To  charge  him,  it  is  not  neces- 
sary to  establish  the  relation  of  principal  and 
agent  between  him  and  Viele;  it  is  enough  if  the 
acts  done  by  Viele,  for  which  the  defendant  is 
sought  to  be  made  responsible,  were  authorized 
by  the  defendantoracquiesced  in  by  him  when 
brought  to  his  knowledge.  Although  the  rela- 
tion of  principal  and  agent  need  not  be  shown 
'here,  the  law  of  principal  and  agent  is  applica- 
ble, and  is  decisive  against  the  defendant. 
Thus,  "An  agency  (says  C/uincellor  Kent  in  his 
•Commentaries,  Vol.  II.,  pp.  476,  480)  must  be 
antecedently  given  or  be  subsequently  adopted, 
and  in  the  latter  case  there  must  be  some  act  of 
recognition;  but  an  acquiescence  in  the  assumed 
-agency  of  another,  when  the  acts  of  the  agent 
are  brought  to  the  knowledge  of  the  principal, 
is  equivalent  to  an  express  authority.  By  per- 
mitting another  to  hold  himself  out  to  the 
'world  as  his  agent,  the  principal  adopts  his 
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acts,  and  will  be  held  bound  to  the  person  who 
gives  credit  thereafter  to  the  other  in  the  ca- 
pacity of  his  agent;"  and  "Where  the  princi- 
pal is  informed  of  what  has  been  done,  he  must 
dissent  and  give  notice  of  it  in  a  reasonable 
time;  and  if  he  does  not,  his  assent  and  ratifi- 
cation will  be  presumed."  Now  it  is  undenia- 
ble that  a  party  may  authorize  another  to  make 
and  indorse  notes  in  his  name,  and  that  he  will 
be  responsible  for  the  payment  of  such  notes  as 
under  such  authority  may  be  made  or  indorsed; 
and  although  ordinarily  such  authority  is  con- 
ferred only  where  the  relation  of  principal  and 
agent  exists,  it  is  not  necessarily  confined  to 
such  cases;  where  it  does  not  exist,  higher  and 
more  satisfactory  proof  may  be  required;  but 
after  all,  the  inquiry  is,  was  the  authority  an- 
tecedently given  or  subsequently  adopted  ?  Ap- 
ply these  principles  to  this  case:  here  a  man, 
apparently  in  extensive  business,  for  a  series  of 
years  passes  notes  with  the  name  of  his  broth- 
er-in  law  upon  them,  sometimes  as  drawer,  at 
other  times  as  indorser;  *the  party  from  [*4O8 
time  to  time  receives  notices  of  protests  of 
notes,  to  which  he  knows  he  never  affixed  his 
name,  is  sued  upon  those  notes,  and  executions 
are  issued  against  his  property,  and  instead  of 
repudiating  the  acts  by  which  he  is  thus  sought 
to  be  charged  with  the  payment  of  money,  he 
acquiesces  in  what  has  been  done,  and  promises 
to  pay  the  demands  made  upon  him,  and  con- 
tinues so  to  do  until  the  individual  whom  he 
has  induced  the  world  to  believe  acted  by  his 
authority  absconds,  and  not  until  then  does  he 
deny  the  authority,  or  refuse  to  pay  the  notes 
to  which  he  had  been  made  a  party.  In  the 
case  before  the  court,  the  defendant  received 
notice  of  protest  Sep.  4,  was  served  with  a 
capias  Oct.  20,  and  yet  not  until  Jan  8,  and 
not  until  after  the  absconding  of  Viele  does  he 
deny  his  authority.  If  a  party  should  ever  be 
bound  who  does  not  dissent  from  an  act  under 
an  assumed  authority,  after  being  informed  of 
what  has  been  done,  the  defendant  in  this  case 
cannot  escape  liability.  In  support  of  these 
positions,  the  counsel  cited  Chit.,  Bills,  23-26, 
387;  Paley,  Ag.,  187,  234;  2  Camp.,  450,  604; 
2  Phil.  Ev.,45;  2  Kent,  Com.,  476-480;  11 
Mass.,  97;  1  Esp.,  61;  3  Id.,  60;  4  Camp.,  88; 
4  Wend.,  219;  1  Johns.  Gas.,  110;  2  Mass., 
106;  3  Id.,  70;  Chit.,  Cont..  61. 

Messrs.  J.  Pierson  and  A.  VanVechten, 
for  the  defendant.  The  defendant  is  sought  to 
be  charged,  on  the  presumption  that  Viele  had 
authority  to  use  his  name  in  the  making  and 
indorsing  of  the  notes,  and  it  is  contended  that 
the  circumstances  adduced  on  the  trial  were 
such  as  legitimately  to  warrant  such  presump- 
tion. This  is  denied.  It  is  conceded  that  an 
agency  may  be  implied  from  a  relation  in  busi- 
ness between  parties,  and  from  the  nature  of 
the  employment,  but  not  from  a  relationship 
in  blood  or  affinity.  Agency  proceeds  on  the 
assumption  that  the  business  is  transacted  for 
the  principal;  for  it  is  only  where  a  party  avow- 
edly acts  for  another,  and  not  for  himself,  that 
he  is  an  agent.  There  is  no  pretense  that  Viele 
ever  assumed  to  act  as  the  agent  of  the  defend- 
ant, or  that  he  represented  himself  as  having 
authority  to  affix  the  defendant's  name  to  com- 
mercial paper.  On  the  contrary,  *he  [*4O9 
passed  the  notes  to  which  he  had  affixed  the 
name  of  the  defendant,  as  being  on  their  face 
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genuine  signatures;  they  were  imitations  of  the 
handwriting  of  the  defendant,  or,  in  other 
words,  forgeries.  The  circumstances  will  not 
warrant  the  presumption  of  authority,  and 
they  are  more  than  rebutted  by  the  positive 
proof  contained  in  the  affidavits  of  the  defend- 
ant, made  evidence  by  the  plaintiffs  them- 
selves, of  the  absence  of  all  authority.  Nor  can 
it  be  said  that  there  was  an  acquiescence  on 
the  part  of  the  defendant.  In  the  transaction 
with  Wells,  on  the  contrary,  there  was  an  ex- 
press disavowal  of  authority;  and  although, 
from  considerations  of  regard  to  Viele,  the  de- 
fendant was  induced  to  assume  the  debts  of 
which  Wells  had  charge,  the  spurious  evidence 
of  agency  or  authority  was  destroyed.  The 
only  consequence  of  the  silence  of  the  defend- 
ant in  respect  to  the  Lowere  executions  was  to 
subject  himself  to  the  payment  of  those  debts. 
The  reason  why  he  did  not  sooner  apply  to  get 
rid  of  the  Phcenix  judgment  is  satisfactorily 
accounted  for  by  the  assurances  he  had  from 
Viele  that  the  debt  would  be  paid,  and  the  be- 
lief of  his  ample  ability  to  fulfill  his  engage- 
ments. The  same  reasons  operated  in  respect 
to  the  debt  of  the  plaintiffs.  But  the  conduct 
of  the  defendant  upon  those  occasions  cannot 
subject  him  to  the  payment  of  the  demand  in 
this  cause.  Whatever  the  rigid  rules  of  moral- 
ity might  have  n  quired,  as  to  the  exposure  of 
the  unlawful  acts  of  Viele,  there  were  consid- 
erations influencing  the  conduct  of  the  defend- 
ant which  go  far  to  extenuate  the  omission 
with  which  he  is  chargeable,  and  which  the 
law,  from  an  indulgence  to  the  infirmities  of 
human  nature  will  excuse.  Allowing  the  de- 
fendant to  be  censurable  for  not  disclosing  the 
forgery,  his  silence  cannot  be  construed  into  a 
ratification  of  an  unauthorized  act,  subjecting 
him  to  the  performance  of  a  contract,  to  which 
he  was  not  a  party;  for  it  is  only  on  the  ground 
of  contract,  either  express  or  implied,  that  the 
defendant  can  be  charged.  Express  authority 
is  not  pretended;  none  can  legtimately  be  im- 
plied from  the  acts  of  the  defendant,  and  his  si- 
lence does  not  avail  the  plaintiffs,  for  the  prin- 
ciple that  silence  will  charge  a  party  is  ap- 
plicable only  where  there  is  an  assumed  au- 
thority, and  the  party  omits  to  dissent  after 
knowledge  of  the  act.  Here  Viele  never  as- 
4 1O*1  sumed  *to  act  as  authorized  by  the 
defendant  and,  consequently,  there  was  no 
necessity  to  dissent.  Besides,  no  injury  re- 
sultcd  to  the  plaintiffs  from  the  silence  of  the 
defendant;  all  they  lost  was  the  opportunity  of 
instituting  criminal  proceedings  against  Viele, 
and  there  is  no  principle  of  law  which  subjects 
a  party  against  whom  a  forgery  has  been  com- 
mitted, to  the  payment  of  a  debt  which  he  has 
not  contracted  to  pay  as  a  forfeiture  for  not 
immediately  making  public  the  offense,  unless, 
in  consequence  of  his  silence,  a  third  person 
sustains  injury.  Nor  is  the  defendant  responsi- 
ble on  the  principle  that  by  the  assumption  of 
one  or  more  forged  notes,  other  persons  were 
induced  to  give  credit  to  Viele.  In  the  case  of 
master  and  servant,  where  the  contracts  of  the 
servant  have  been  ratified  by  the  master,  the 
latter  is  liable,  although  the  servant  has  been 
guilty  of  fraud;  and  this  is  so,  because  credit 
has  been  given  to  the  master,  and  not  to  the 
servant.  Here  the  credit  was  not  given  to  the 
defendant,  but  to  Viele;  and  besides,  there  is 
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no  pretense  that  the  plaintiffs  gave  credit  to 
Viele  upon  the  strength  of  the  defendant's  as- 
sumption of  other  notes  of  which  he  was  the 
apparent  indorser.  Nor  can  the  defendant  be 
charged,  in  this  species  of  action,  with  having 
enabled  Viele  to  perpetrate  frauds  upon  the 
community  by  assuming  the  false  notes.  The 
action  is  on  contract;  if  the  defendant  is 
sought  to  be  charged  on  the  ground  of  fraud, 
the  remedy  of  the  plaintiffs  is  in  case,  in  which 
action  the  defendant  will  cheerfully  submit  his 
conduct  and  motives  of  action  to  the  investiga- 
tion of  a  jury. 

By  tlie  Court,  Nelson.  J.  We  are  of  opinion 
that  the  testimony  in  this  case  should  have  been 
submitted  to  the  jury  upon  the  question  of  fact 
whether  Viele  had  authority  from  the  defend- 
ant to  put  his  name  upon  the  note  in  question 
as  indorser.  It  is  competent  to  establish  the 
fact  by  circumstances  as  well  as  by  direct 
proof;  and  it  may  be  done  either  by  showing 
an  authority  before  the  act  is  done,  or  by  sub- 
sequent ratification.  If  there  is  any  evidence 
tending  to  the  proof  of  the  fact,  the  weight  of 
it,  under  all  the  circumstances  of  the  case,  be- 
longs to  the  jury  to  determine,  under  a  proper 
direction  from  the  court.  That  there  is  some- 
evidence  leading  *to  such  a  conclusion  [*4 1 1 
must  be  admitted;  the  note  in  question  fell  due 
Sep.  4,  1827,  and  notice  of  protest  was  duly  sent 
per  mail  to  the  defendant,  which  no  doubt  he 
received,  charging  him  as  indorser;  Oct.  20  he 
was  arrested,  and  indorsed  his  appearance  on 
a  writ;  he  suffered  a  default  for  not  pleading 
to  be  entered  against  him,  and  no  steps  were 
taken  to  defend  the  suit  until  Viele  absconded, 
about  Jan.  1.  The  facts  in  relation  to  this  note, 
together  with  the  other  circumstances  detailed 
in  the  case,  I  apprehend,  will  admit  of  but  one 
explanation;  and  whether  that  is  sufficient  or 
satisfactory,  it  will  be  for  the  jury  to  deter- 
mine, upon  a  view  of  the  whole  case.  The  ex- 
planation referred  to  is,  that  the  defendant  was 
the  brother-in  law  of  Viele,  and  that  his  con- 
duct was  influenced  by  considerations  of  re- 
gard to  the  character  and  feelings  of  the  fam- 
ily. Without  this  view  of  the  case,  we  should 
consider  the  facts  detailed  in  it  conclusive  upon 
a  jury  ;  it  may  or  may  not  be  sufficient  to  re- 
but the  otherwise  strong  inference  of  author- 
ity. A  jury  will  no  doubt  give  to  it  its  just 
influence  in  weighing  all  the  evidence;  a  jury 
from  the  vicinage  is  the  most  competent,  and 
the  only  competent  tribunal  to  dispose  of  the 
case,  so  far  as  the  facts  are  involved. 

New  trial  granted. 

Cited  in-8  N.  Y.,  410 :  54  N.  Y.,  401 ;  6  Hun,  656. 


WHITNEY  t>.  SUTTON. 

Practice  on  Error  to  C.  P. — Action  for  Breach 
of  Warranty — Word  "Warranty"  need  not 
have  been  Used —  WhetJier  Warranty  or  Expres- 
sion of  Opinion,  a  Question  for  Jury. 

Where  a  Court  of  C.  P.  on  certiorari  reverse  a 
justice's  Judgment  on  the  merits,  and  not  for  any 
error  in  luw  happening1  before  the  justice,  this  court 
will  not  review  the  decision  of  the  C.  I'.,  although 
they  cannot  discover  the  grounds  on  which  the  re- 
versal was  had. 

An  objection  of  variance  between  the  declaration 
and  proof,  will  not  be  heard  on  the  argument  of  a 
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writ  of  error  brought  to  reverse  a  judgment  of  the 
C.  P.  rendered  on  certiorarl. 

In  an  action  for  breach  of  warranty  in  the  ex- 
change of  horses,  to  support  the  allegation  of  a  war- 
ranty, it  is  not  necessary  that  the  word  "  warrant " 
should  have  IK-CM  used  ;  mid  whether  what  was  said 
amounted  to  a  representation  of  soundness,  or  to  a 
mere  expression  of  an  opinion,  belongs  to  the  Jury 
to  determine. 

ERROR  from  the  Genesee  C.  P.  Whitney 
sued  Button  in  a  justice's  court,  and  de- 
clared on  a  warranty  in  the  exchange  of  horses, 
viz. :  that  the  horse  which  the  defendant  gave 
412*]  *the  plaintiff  in  exchange  for  a  horse 
received  from  him  was  sound,  except  the 
scratches,  and  that  he  was  kind  in  harness,  and 
alleging  a  breach  of  the  warranty.  The  defend- 
ant pleaded  the  general  issue.  The  cause  was 
heard  before  a  jury.  The  plaintiff  proved  that 
the  horse  was  lame  at  the  time  of  the  exchange; 
that  he  expressed  his  apprehensions  as  to  the 
lameness,  and  that  the  defendant  said  he  is  a 
sound  horse  except  the  scratches,  and  when  he 
gets  well  of  the  scratches,  he  will  be  well  of 
the  lameness ;  upon  this  the  exchange  took 
place.  The  horse  was  cured  of  the  scratches, 
but  the  lameness  continued,  and  evidence  was 
given  that  it  was  probably  occasioned  by  a 
strain  of  the  cords  of  the  leg,  and  would  be 
permanent,  and  witnesses  gave  their  opinions 
as  to  the  amount  of  damage.  On  the  plaintiff 
resting,  the  defendant  moved  for  a  nonsuit,  on 
the  ground  that  a  warranty  had  not  been 
proved,  but  the  justice  refused  to  nonsuit  the 
plaintiff.  In  the  course  of  the  trial,  the  justice 
also  overruled  evidence  offered  by  the  defend- 
ant that  the  plaintiff,  since  the  commencement 
of  the  suit,  had  refused  permission  to  a  witness 
to  see  the  horse.  After  hearing  testimony  on 
the  part  of  the  defendant,  the  jury  found  a 
verdict  for  the  plaintiff  for  $21,  on  which  judg- 
ment was  rendered.  The  defendant  sued  out 
a  cerliorari,  returnable  in  the  Genesee  C.  P., 
and  the  justice  made  a  return  of  the  proceed- 
ings before  him.  and  of  the  evidence  in  the 
cause.  The  C. 'P.  reversed  the  judgment  of 
the  justice,  with  costs  ;  but  on  what  ground 
the  judgment  was  reversed  does  not  appear. 
The  plaintiff  below  (Whitney)  sued  out  a  writ 
of  error,  returnable  in  this  court,  which  brought 
up  the  record  from  the  C.  P.,  containing  the 
justice's  return. 

Mr.  H.  Putnam,  for  plaintiff  in  error. 

Mr.  A.  Smith,  for  defendant  in  error. 

By  tlie  Court,  Savage,  Ch.  J.  The  return 
of  the  justice  shows  what  questions  were  raised 
before  him;  they  were  both  of  law  and  fact. 
By  the  statute  the  Court  of  C.  P.  are  authorized 
to  review  the  whole  proceedings  in  the  court 
below,  and  to  decide  according  to  the  justice 
of  the  case,  disregarding  matters  of  form,  which 
413*]  do  not  affect  the  merits.  With  *the 
questions  of  fact  which  were  disputed  this 
court  has  nothing  to  do  ;  upon  a  writ  of  error 
we  can  correct  errors  of  law  only.  The  only 
question  of  law  raised  during  the  trial  was 
whether  the  plaintiff  had  failed  to  support  his 
action  by  proof,  and  should,  therefore,  be  non- 
suited. On  that  question  the  justice  certainly 
decided  correctly.  Whether  the  words  spoken 
by  the  defendant  were  an  assertion  or  an  opin- 
ion, was  a  proper  subject  for  the  consideration 
of  the  jury.  If  they  amounted  merely  to  the 
expression  of  an  opinion  of  the  defendant,  then 
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the  action  could  not  be  sustained  ;  if,  on  the 
contrary,  they  were  intended  as  a  representa- 
tion of  the  soundness  of  the  horse. and  the  plaint- 
iff relied  upon  it  as  such,  then  they  amounted 
to  a  warranty,  though  the  word  "warrant"  was 
not  used;  and  as  to  the  breach  of  the  warranty, 
the  evidence  was  strong  that  the  lameness  of 
the  horse  was  occasioned  by  some  other  cause 
than  the  scratches.  The  justice,  therefore,  was 
correct  in  refusing  to  nonsuit  the  plaintiff. 

It  is  insisted  now  that  there  was  a  variance 
between  the  declaration  and  the  evidence.  It 
is  a  sufficient  answer  to  that  objection,  that  it 
was  not  raised  before  the  justice,  when  the  de- 
fect in  the  proof,  if  any,  might  possibly  have 
been  supplied. 

On  what  point  or  for  what  cause  the  judg- 
ment of  the  justice  was  reversed  does  not  ap- 
pear, and  I  am  at  a  loss  to  conjecture;  for  the 
verdict  of  the  jury  was  well  warranted  by  the 
evidence.  But  whether  the  decision  was  ac- 
cording to  the  right  of  the  case,  was  a  proper 
question  to  be  reviewed  by  the  C.  P.,  and  is 
not  a  proper  question  for  review  by  this  court. 
There  was  no  error  in  law  in  the  proceedings 
before  the  justice,  nor  does  any  appear  on  the 
record  in  the  proceedings  or  judgment  of  the 
C.  P.  If  the  latter  court  have  misjudged  upon 
the  facts,  this  court  has  no  power  to  correct 
the  error.  As  this  writ  of  error  is  brought  to 
review  the  judgment  of  the  C.  P.,  and  as  that 
court  may  have  reversed  the  justice's  judg- 
ment for  an  error  in  fact,  we  cannot  say  that 
they  have  erred  in  deciding  any  question  of 
law,  and  must,  therefore,  affirm  their  judg- 
ment. 

Judgment  affirmed,  with  single  costs. 

Writ  of  error— What  court  wul  review  under.  Said 
to  be  overruled— 31  N.  Y.,  481. 

Overruled— 18  Wend.,  144. 

Cited  in— 12  Wend.,  155,  173:  13  Wend.,  279:  IS 
Wend.,  247, 491 ;  4  Denio,  421 ;  22  Barb.,  135;  24  Barb., 
554  :  53  Barb..  604. 

Warranty—  What  is— Is  a  question  of  fact.  Said  to 
be  modified— 6  Barb.,  143. 

Cited  in— 13  Wend.,  278 ;  3  T.  &  C..  a59 :  5  Rob.,  81 ; 
4  E.  D.  8.,  205 :  1  Hilt.,  288 :  4  Daly,  279 ;  6  Daly,  385 ; 
3  Leg-  Obs.,  71 ;  25  Am.  Rep..  138  (89  N.  Y.,  67). 


*SIGLAR  t>.  VAN  RIPER.       [*414 

Ejectment  —  Pleading  —  Right  to  Possession  at 
Commencement  of  Suit,  Sufficient — Ouxter — 
What  Amounts  to — Demand — Estoppel —  Wid- 
ow Cannot  Convey  Interest  in  Land  before 
Dower  Assigned. 

In  a  declaration  in  ejectment,  the  averment  of 
title  must  be  of  a  day  subsequent  to  the  accruing 
of  the  title  of  the  plaintiff.and  the  ouster  complained 
qf  must  be  stated  as  having  happened  on  some  sub- 
sequent day ;  it  is  not  essential,  however,  to  throve 
the  accruing  of  title  precisely  as  laid ;  it  is  enough 
if  it  be  shown  to  exist  before  the  day  laid  in  the  dec- 
laration ;  and  in  ordinary  cases  it  is  not  necessary 
to  give  any  proof  whatever  of  the  ouster. 

Neither  an  actual  entry  under  title,  nor  the  actual 
receipt  of  profits  need  be  shown  to  maintain  an 
ejectment ;  it  is  sufficient  to  show  a  right  to  the 
possession  at  the  time  of  the  commencement  of  the 
suit. 

A  party  in  possession  of  lands,  claiming  the  same 
under  a  warranty  deed  from  a  stranger,  is  estopped 
from  saying  that  he  holds  as  a  tenant  in  common 
with  the  plaintiff. 

But  even  where  he  holds  as  a  tenant  in  common, 
if  he  denies  the  plaintiff's  title  when  possession  is 
demanded,  the  plaintiff  is  entitled  to  recover,  such 
denial  amounting  to  an  ouster;  a  denial  in  terms  is 
equivalent  to  an  act  amounting  to  a  denial. 
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It  seems,  too,  that  such  demand  may  be  made  of 
a  tenant  in  possession,  though  not  the  tenant  of  the 
freehold. 

A  widow,  before  dower  assigned,  cannot  convey 
an  interest  iu  the  land  in  which  she  has  a  right  of 
dower. 

Citations— 2  R.  S.,  303,  304,  sec.  7 ;  306,  307,  sec.  27 ; 
311,  312,  sec.  55 :  343 :  Ad.  Eject.,  56 ;  Cowp.,  217 ;  Co. 
Litt.,  34  b ;  37  b ;  7  Johns.,  247,  248 ;  17  Johns.,  167. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Seneca  Circuit,  before  the  Hon.  Daniel 
Mosely,  one  of  the  Circuit  Judges. 

The  plaintiff  stated  in  his  declaration,  that 
Jan.  29,1825,he  was  possessed  of  the  one  equal, 
undivided  eighth  part  of  a  certain  piece  or  par- 
cel of  land,  with  the  appurtenances,  situate, 
etc.,  containing  about  50  acres,  which  undi- 
vided eighth  part  he  claimed  in  fee;  and  being 
.  so  possessed,  the  defendant  afterwards,  to  wit: 
May  3,  1825,  entered  into  and  upon  the  said 
undivided  eighth  part  of  the  said  premises,  and 
ejected  the  plaintiff  therefrom,  and  unjustly 
withholds  from  him  the  possession  thereof. 
The  defendant  pleaded  not  guilty.  The  plaint- 
iff proved  that  his  maternal  uncle,  Jabez  Gor- 
ham,  died  in  1814,  without  issue,  seised  of  the 
premises,  and  left  three  brothers  and  five  sis- 
ters him  surviving  ;  the  plaintiff  was  the  only 
child  and  heir  at  law  of  Rachel.one  of  the  sisters 
of  Jabez  Gorham;  she  married  one  Peter  Sig- 
lar,  and  died  in  1810.  Jan.  3,  1832,  the  plaintiff 
demanded  possession  of  his  right  to  the  land 
415*]  *in  question  of  the  defendant,  who  re- 
fused to  let  him  have  it,  saying  that  he  had  no 
right;  ontnesame  day,  after  such  demand  and 
refusal,  this  suit  was  commenced.  The  defend- 
ant was  in  possession  under  one  Adrian  Van 
Riper,  whose  title  was  derived  as  follows  :  1. 
By  deeds  in  fee,  conveying  the  premises  in 
question  from  James  and  John,  two  of  the 
brothers  of  Jabez  Gorham,  the  person  last 
seised,  to  Isaac  Gorham,  another  of  the  said 
brothers,  bearing  date  in  1815  and  1816;  2.  By 
deed  from  Isaac  Gorham  to  A.  Snyder,  of  the 
same  premises,  dated  in  Oct.,  1818;  and  3.  By 
a  deed  in  fee  with  covenant  of  warranty  from 
Snyder  to  Adrian  Van  Riper,  the  landlord  of 
the"  defendant,  dated  in  1824.  The  plaintiff 
rested,  and  the  defendant  moved  for  a  nonsuit, 
on  the  grounds:  1.  That  the  plaintiff  having 
shown  himself  a  tenant  in  common  of  the  prem- 
ises, and  not  having  proved  an  actual  ouster, 
or  acts  amounting  thereto,  was  not  entitled  to 
recover;  and  2.  That  he  had  failed  in  proving 
an  ouster  in  1825,  the  time  laid  in  the  declara- 
tion; the  nonsuit  was  denied.  The  defendant 
then  proved  that  Mary,  the  mother  of  Jabez 
Gorham,  and  who  was  entitled  to  dower  in  the 
premises  as  the  widow  of  her  husband,  shortly 
after  the  decease  of  (her  son  Jabez,  went  intd 
possession  of  the  premises  in  question,  claim- 
ing dower  therein,  and  continued  to  occupy 
the  same  until  1819,  when  she  released  her  right 
of  dower  to  Anthony  Snyder,  the  grantor  of 
A.  Van  Riper.  Snyder  was  in  possession  of 
the  premises,  occupying  the  same  with  the 
widow  until  the  date  of  the  release,  and  sub- 
sequently occupied  the  whole  of  the  premises. 
The  jury  found  a  verdict  for  the  plaintiff,  and 
that,  he  had  an  estate  in  fee  to  an  undivided 
eighth  part  of  the  premises  described  in  the 
declaration,  and  assessed  his  damages  at  six 
cents.  The  defendant  moves  for  a  new  trial. 
Mr.  J.  Knox,  for  the  defendant.  The 
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plaintiff  should  have  been  nonsuited  for  the 
variance  between  the  declaration  and  the  proof 
as  to  the  time  of  ouster.  The  ouster  proved, 
if  any,  was  Jan.  3,  1832,  and  the  day  laid  in 
the  declaration  was  May  3,  1825.  Allowing 
the  day  not  to  be  material,  it  must  at  all  events 
be  of  a  time  subsequent  to  the  accruing  of  the 
action,  as  in  the  -action  of  trover,  where  the 
possession  *of  the  defendant  is  lawful  [*416 
until  demand,  the  conversion  must  be  laid 
after  the  demand,  or  the  plaintiff  cannot  re- 
cover. It  is  as  objectionable  to  allege  the  ouster 
before  it  happened,  as  to  allege  it  to  have  taken 
place  before  the  accruing  of  the  plaintiff's  title. 
The  plaintiff  failed  in  proving  the  extent  of 
interest  alleged  in  his  declaration;  he  claimed 
one  eighth  of  the  whole  premises,  and  by  the 
evidence  it  was  shown  that  he  was  entitled 
only  to  an  eighth  of  two  thirds  of  the  premises, 
one  third  having  been  conveyed  by  the  widow 
to  the  grantor  of  the  defendant's  landlord.  He 
also  failed  in  proving  an  ouster,  or  showing 
any  act  amounting  to  an  ouster;  the  only  evi- 
dence is,  that  he  demanded  possession  of  his 
right,  and  that  the  defendant  refused  to  let  him 
have  it,  saying  that  he  had  no  right;  for  inde- 
pendent of  this  demand,  the  possession  of  the 
defendant  was  the  possession  of  the  plaintiff, 
the  possession  of  one  tenant  in  common  being 
the  possession  of  his  co-tenant.  To  justify  an 
action,  the  law  requires  some  act  to  be  done  by 
the  tenant  in  possession  equivalent  to  an  act- 
ual ouster  of  his  co-tenant;  mere  words  deny- 
ing possession  of  the  right  are  not  enough. 
But  if  a  mere  demand  and  refusal  be  sufficient 
in  such  case,  the  demand  at  least  should  be 
made  of  the  tenant  of  the  freehold,  not  of  a 
mere  occupier  who  has  no  right  to  refuse  or 
grant.  Adams,  Eject.,  120,  121.  Besides,  no 
entry  previous  to  the  suit  was  shown  by  the 
plaintiff  or  those  under  whom  he  claimed. 

Mr.  J.  M'Alister,  for  the  plaintiff.  The 
plaintiff's  title  is  stated  to  have  existed  in  Jan., 
1825,  an  ouster  at  a  subsequent  day  is  alleged, 
and  an  ouster  in  fact  is  proved  previous  to  the 
commencement  of  the  suit;  this  is  enough  to 
sustain  the  action  within  the  provisions  of  the 
Statute  2  R.  S.,  304,  sec.  7;  Adams,  Eject., 
198.  The  conveyances  of  the  whole  premises 
and  the  possessions  under  such  conveyances 
were  sufficient  to  justify  the  jury  in  finding  an 
ouster.  The  possession  of  the  defendant  and 
of  those  under  whom  he  held,  cannot  be  con- 
sidered as  the  possession  of  a  tenant  in  com- 
mon. In  1818,  the  whole  of  the  premises  were 
conveyed  in  fee  to  Snyder,  and  he,  in  1824, 
conveyed  with  warranty  to  Van  Riper;  these 
conveyances  were  in  exclusion  of  the  right  of 
the  plaintiff  and  adverse  to  it.  13  Johns.,  406; 
2  R.  S.,  *306,  sec.  25;  9  Cow.,  555.  The  [*417 
right  of  the  plaintiff  was  correctly  set  forth  in 
the  declaration;  he  claimed  one  eighth  of  the 
premises  and  showed  his  title  accordingly. 
The  conveyance  of  the  widow  did  not  affect 
that  right;  dower  not  having  been  assigned  to 
her,  she  had  no  right  of  entry  and,  consequent- 
ly, could  not  convey  any  interest  in  the  land. 

By  the  Court,  Savage.  Ch.  J.  The  defend- 
ant asks  for  a  new  trial  on  the  following 
grounds:  1.  It  is  said  that  no  ouster  was  proved, 
and  that  the  ouster  should  have  been  shown  to 
have  been  made  before  May  3,  1825,  the  day 
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laid  in  the  declaration;  2.  That  the  plaintiff's 
title  was  not  proved  as  stated  in  his  declara- 
tion: 3.  That  demand  should  have  been  made 
of  some  person  interested,  and  not  merely  of 
the  tenant  in  possession  ;  and  4.  That  the 
plaintiff  showed  no  proof  of  an  entry  by  him- 
self or  his  ancestors. 

The  declaration  states,  that  Jan.  29,  1825,  the 
plaintiff  was  possessed  of  the  premises,  and 
that  May  3  in  the  same  year,  the  defendant  en- 
tered, and  expelled  and  ejected  the  plaintiff; 
and  it  is  contended  that  the  proof  should  have 
shown  an  ouster  on  that  day.  By  the  prac- 
tice of  this  court  before  the  Revised  Statutes 
took  effect,  a  demise  was  laid  in  the  declara- 
tion from  the  owner  to  a  nominal  person,  in 
whose  name  the  action  was  brought.  Then 
the  clay  was  so  far  material  that  the  demise 
must  be  subsequent  to  the  accruing  of  the  title 
of  the  claimant;  now  it  is  sufficient  for  the 
plaintiff  to  aver  in  his  declaration  that  on  some 
day  therein  to  be  specified,  and  which  shall 
be  after  his  title  acrrued,  he  was  possessed  of 
the  premises  in  question,  describing  them;  and 
being  so  possessed  thereof,  the  defendant  after- 
wards, on  some  day  to  be  stated,  entered  into 
such  premises,  and  that  he  unlawfully  with- 
holds from  the  plaintiff  the  possession  thereof. 
2  R.  S. ,  304,  sec.  7.  This  seems  to  be  in  ac- 
cordance with  the  former  practice,  so  far  as  it 
may  be  applicable.  The  averment  of  title 
must  be  laid  subsequent  to  the  title  actually 
accruing,  and  an  ouster  must  be  stated  on  some 
day  afterwards.  On  the  trial,  however,  the 
plaintiff  is  not  bound  to  prove  the  accruing  of 
418*]  his  title  precisely  as  laid;  it  is  *enough 
if  he  show  title  before  the  day  laid  in  his  dec- 
laration. Nor  is  he,  in  ordinary  cases,  bound 
to  prove  any  ouster  at  all. 

It  is  not  necessary  for  the  plaintiff  to  prove 
an  actual  entry  under  title,  nor  the  actual  re- 
ceipt of  any  profits  of  the  premises  demanded; 
but  it  shall  be  sufficient  for  him  to  show  a 
right  to  the  possession  of  such  premises  at  the 
lime  of  the  commencement  of  the  suit,  as  heir, 
devisee,  purchaser  or  otherwise.  2  R.  S.  306, 
sec.  25.  It  is  evident  the  Legislature  intended 
that  title  in  the  plaintiff  and  possession  by  the 
defendant  were  to  be  the  subjects  of  inquiry 
upon  the  trial.  The  plaintiff  has  done  all 
which  is  required  of  him  as  to  proof  of  title; 
he  has  shown  title  to  one  eighth  in  himself  at 
the  commencement  of  the  suit,  and  that  such 
title  existed  anterior  to  the  time  when  he  avers 
in  his  declaration  that  he  was  possessed  of  the 
premises  in  question.  If,  as  the  plaintiff's 
counsel  contends,  no  question  can  arise  in  this 
case  as  to  the  rights  of  tenants  in  common, 
then  the  plaintiff  has  shown  a  clear  right  to  re- 
cover, and  the  defendant  has  shown  nothing 
in  answer  to  it;  and  according  to  the  case  of 
Jackson  v.  Smith,  13  Johns.,  406,  the  defend- 
ant is  estopped  from  saying  that  he  holds  as 
tenant  in  common  with  the  plaintiff.  He  is  in 
possession  of  the  whole  premises,  claiming  the 
whole,  under  a  warranty  deed  from  a  stranger 
to  the  defendant's  landlord,  and  his  possession 
is  adverse  as  against  the  plaintiff  and  the  other 
tenants  in  common. 

But  if  it  were  not  so,  the  plaintiff  has  shown 
enough  to  recover  against  a  tenant  in  com- 
mon. On  this  point  also  the  Revised  Statutes 
have  not  altered  what  was  before  the  practice 
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of  the  court.  The  Revised  Statutes  declare 
that  if  the  action  be  brought  by  one  tenant  in 
common  against  his  co-tenant,  the  plaintiff 
shall  be  required  to  prove,  on  the  trial  of  the 
cause,  that  the  defendant  actually  ousted  such 
plaintiff,  or  did  some  other  act  amounting  to  a 
total  denial  of  his  right  as  such  co-tenant,  2  R. 
S.,  306,  307,  sec.  27.  According  to  the  former 
practice,  it  is  said  an  actual  ouster  must  be 
proved,  but  this  never  meant  a  manual  force, 
applied  to  the  plaintiff  who  was  in  'actual  oc- 
cupation; it  was  sufficient  if,  upon  demand  by 
the  plaintiff,  the  defendant  refuse  to  pay  his 
share  of  the  proceeds,  or  deny  his  title,  saying 
he  claims  the  whole,  and  continue  in  posses- 
sion. Adams,  Eject.,  56;  Cowp.,  217.  In  this 
case  *the  defendant  denied  the  plaint-  [*419 
iff's  title;  this,  at  common  law,  was  evidence 
enough  to  prove  an  actual  ouster.  So,  under 
the  statute,  it  is  tantamount  to  the  doing  an 
act  amounting  to  a  total  denial  of  the  plaintiff's 
right  as  co-tenant;  it  was  an  actual  denial,  and 
if  an  act  amounting  to  a  denial  is  sufficient, 
surely  a  denial  in  terms  must  be  so  also. 

It  is  also  objected  that  the  plaintiff  claims  one 
eighth  of  the  premises,  but  shows  only  a  right 
to  one  eighth  of  two  thirds,  the  defendant  be- 
ing in  possession  of  the  dower  of  the  widow  of 
Jabez  Gorham,  the  elder.  To  this  the  plaintiff 
answers  that  the  widow's  dower  can  in  no  man- 
ner affect  this  suit ;  that  she  cannot  enter  until 
her  dower  is  assigned  to  her,  and  if  she  can- 
not enter  herself,  her  assignee  cannot ;  and 
that  the  right  being  in  the  heir,  he  must  recov- 
er according  to  that  right.  At  the  common 
law,  a  widow  cannot  enter  until  her  dower  is 
assigned  to  her,  because  before  assignment  it 
is  not  known  what  part  she  shall  have  for  her 
dower.  Co.  Litt.,  37  b.  She  is  not  tenant  in 
common  with  the  heir  ;  her  right  rests  in  ac- 
tion only  ;  and  after  the  expiration  of  forty 
days,  the  heir  can  expel  her.  and  put  her  to 
her  suit.  Co.  Litt.,  34  b.  This  was  held  to  be 
the  law  in  Jackson  v.  O'Donaghy,  7  Johns., 
247,  248,  which  was  an  action  against  the  wid- 
ow by  the  owner  of  the  estate,  which  was  sub- 
ject to  the  dower  of  the  defendant.  It  was 
held  that  the  widow  was  not  entitled  to  pos- 
session until  her  dower  was  assigned,  but 
only  for  40  days  ;  if  her  dower  is  not  assigned 
to  her  within  the  40  days,  she  has  her  right  of 
action.  By  our  statutes,  either  she  or  the  heir 
may  institute  proceedings  to  have  the  dower 
assigned  ;  but  neither  at  common  law  nor  by 
statute  is  she  entitled  to  possession  after  her 
quarantine,  until  her  dower  shall  be  assigned 
to  her.  In  Jackson  v.  Vanderheyden,  17  Johns., 
167,  it  was  again  decided  that  dower  could 
not  be  recovered  in  an  action  of  ejectment  un- 
til it  has  been  assigned.  The  Revised  Statutes 
now  give  the  action  of  ejectment  for  dower 
before  assignment  of  dower,  and  as  a  substi- 
tute for  the  action  of  dower  which  is  abolished. 
2  R.  S. ,  303,  343.  If  the  action  be  brought  be- 
fore admeasurement,  and  a  recovery  is  had, 
commissioners  are  to  be  appointed  to  make  ad- 
measurement, and  possession  shall  be  given 
accordingly.  2  R.  S.,  311,  312,  sec.  55. 

*The  plaintiff  has  correctly  described  [*42O 
his  interest  in  his  declaration  as  one  eighth  of 
the  whole  estate,  without  taking  notice  of  the 
widow's  right  to  dower.  He  proved  his  title 
as  laid,  and  produced  sufficient  evidence  of 
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ouster,  if  that  were  necessary;  he  is,  therefore, 
entitled  to  judgment  upan  the  verdict. 
New  trial  denied. 

Dower— Before  assignment  of,  cannot  be  conveyed. 
Cited  in— 13  Wend.,  526 ;  1  Barb.,  507  ;  3  Abb.  Pr.,  390. 

Dower— Ejectment  by  widow  to  recover.  Cited  in 
—11  Barb.,  576. 

Doweress,  not  a  tenant  in  common  with  person  in 
possession.  Cited  in— 15  Wend.,  411 ;  1  Sandf .  Ch., 
200;  22  Hun,  32. 

Ejectment—What  plaintiff  must  show  in  declara- 
tion. Cited  in^t  Hill,  118 ;  1  Duer,  588 ;  41  Cal.,  610. 

Co-tenancy— Ouster,  what  is.  Cited  in— 4  N.  Y., 
65 ;  20  N.  Y.,  330 ;  87  N.  Y.,  355 ;  2  Leg.  Obs.,  407. 


TALLMAN  v.  BIGELOW. 

Issue  of  Attachment  by  Justice — Insufficient  Af- 
fidavits— Control  by  this  Court  of  Subordinate 
Tribunals —  Costs. 

Affidavits  of  a  plaintiff  that  from  reports  and  in- 
formation he  believed  that  his  debtor  kept  out  of  a 
county  to  avoid  paying  his  debts,  and  of  his  wit- 
nesses that  they  had  been  informed  that  he  had  de- 
parted and,  as  his  creditors  said,  for  the  purpose  of 
defrauding  them,  are  not  sufficient  to  authorize  the 
issuing  of  an  attachment  by  a  justice. 

This  court  reviews  the  proceedings  of  all  subor- 
dinate tribunals  as  to  their  jurisdiction,  and  all 
questions  of  law  arising  before  them. 

On  a  common  law  certiorari,  the  plaintiff,  though 
successful,  does  not  recover  costs. 

Citations— 11  Johns.,  175 ;  2  Cai.,  179 ;  20  Johns.,  430; 
5  Wend..  98 ;  6  Wend.,  564 ;  2  R.  S.,  612,  704,  sec.  77 ;  7 
Cow.,  536. 

ERROR  on  certiorari  to  a  justice's  court. 
Bigelow  sued  out  an  attachment  against 
Tallman.  The  plaintiff,  in  the  affidavit  ac- 
companying his  application  for  process,  stated 
that  he  believed  that  Tallman  had  departed 
from  the  county  with  intent  to  avoid  his  cred- 
itors, or  to  avoid  the  service  of  any  process, 
and  from  reports  and  information,  he  believed 
that  he  kept  out  of  the  county  to  avoid  paying 
his  debts.  The  affidavits  of  two  disinterested 
witnesses,  required  in  such  cases,  were  also 
produced,  one  of  whom  stated  that  he  had  been 
informed  that  Tallman  had  departed  the  coun- 
ty and,  as  his  creditors  said,  for  the  purpose 
of  deirauding  them  out  of  their  demands,  and 
that  he  yet  remained,  as  they  believe,  out  of 
the  county  for  the  same  purpose  ;  the  other 
stated  that  Tallman,  as  he  believed,  had  de- 
parted from  the  county,  and  with  the  intent  to 
avoid  process  being  issued  against  him.  The 
property  of  Tallman  was  seized  under  the  at- 
tachment, and  the  justice,  on  hearing  the 
proofs  of  the  plaintiff,  gave  judgment  in  his 
favor  for  $100.  The  defendant  sued  out  a 
certiorari,  returnable  in  this  court. 
42  1*J  *Mr.  E.  B.  Morehouse,  for  plaint- 
iff in  error. 

Mr.  S.  Crippen,  for  defendant  in  error,  in- 
sisted that  a  common  law  certiorari  only  brings 
up  the  record  of  the  inferior  tribunal,  and  that 
the  court  will  not  look  into  the  evidence  or  in- 
terlocutory decisions  for  the  purpose  of  re- 
versal. He  also  insisted  that  the  evidence  ad- 
duced before  the  issuing  of  the  attachment  was 
sufficient  to  give  the  justice  jurisdiction  ;  that 
it  was  satisfactory  to  him,  and  he  being  con- 
stituted the  ludge  of  its  sufficiency,  the  judg- 
ment should  not  be  reversed,  though  the  evi- 
dence was  no  more  than  colorable.  11  Johns., 
175. 
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By  the  Court,  Nelson,  /.  The  power  of 
this  court  to  revise  and  correct  the  errors  of 
inferior  tribunals,  so  far  as  the  jurisdiction  of 
such  tribunals  is  concerned,  and  the  determin- 
ation of  questions  of  law  arising  before  them 
and  apparent  upon  the  record  or  history  of  the 
proceedings,  has  been  too  often  adjudged  to 
admit  of  question.  2  Cai.,  179  ;  20  Johns.,  430; 
5  Wend.,  98;  6  Id,  564. 

There  can  be  no  doubt  the  justice  erred  in 
issuing  the  attachment  in  this  case,  the  affida- 
vits of  the  plaintiff  and  of  the  witnesses  being 
clearly  defective,  within  the  provisions  of  the 
Statute.  2  R.  S.,  230,  sec.  28.  The  case  does 
not  turn,  as  supposed  by  the  counsel  for  the 
defendant,  upon  the  question  whether  there 
was  enough  to  give  jurisdiction  to  the  justice, 
so  as  to  sustain  the  judgment  until  reversed, 
within  the  decision  in  11  Johns.,  175,  but 
whether  the  justice  erred  in  the  application  of 
the  rules  of  law  in  any  part  of  the  proceedings, 
as  may  appear  from  the  return  to  the  writ. 
There,  probably,  was  sufficient  to  'protect  the 
justice,  and  all  others  acting  under  the  judg- 
ment, until  its  reversal  ;  but  the  affidavits, 
without  which  the  justice  was  not  authorized 
to  issue  the  attachment,  are  necessarily  a  part 
of  the  record,  and  are  properly  returned  by 
the  justice  ;  and  we  cannot  but  see  that  he 
erred  in  adjudging  them  sufficient  within  the 
statute.  The  judgment  must  be  reversed,  but 
no  costs  can  be  awarded  to  the  plaintiff  ;  these 
cases  are  not  embraced  within  any  of  the  pro- 
visions of  the  general  Statute  Concerning  Cost  s, 
2  R.  S.,  612.  *  Vide  1  Cow.,  536.  There  [*422 
are  some  special  cases  where  costs  are  given 
upon  certiorari  to  this  court,  2  R.  S.,  604,  sec. 
77  ;  but  this  is  not  of  the  number. 

Judgment  reversed. 

Subordinate    tribunals— Review  of  proceedings- 
Latitude  in  favor  of  jurisdiction  of.    Cited  in — 25 
Wend.,  170,  284 :  4  Denio,  120 ;  39  N.  Y.,  88 ;  6  Twins. 
App..  123 ;  49  Barb.,  91 ;  6  How.  Pr.,  26 ;  23  How.  Pr., 
460;  23  Mich. ,137. 

Affidavit  in  support  of  plea  or  -process— Necessary 
allegations  to  confer  jurisdiction.  Distinguished— 20 
Wend.,  146. 

Cited  in-18  Wend.,  615;  20  Wend.,  79;  5  Hill.  611 ; 
5  Barb.,  579 ;  7  Barb.,  42  ;  16  Barb.,  369 ;  17  How.  Pr., 
561 ;  9  Abb.  Pr.,  197  ;  2  Daly,  413. 


COLUMBIA  TURNPIKE  ROAD 

®. 
HAYWOOD. 

Practice — This  Court  Cannot  Reverse  Judgment 
of  C.  P.,  Reversing  Judgment  of  Justice's 
Court  on  Merits —  Computation  of  Time — Prac- 
tice and  Pleading — Estoppel. 

This  court  has  not  the  power  to  reverse  the  judg- 
ment of  a  C.  P.  Court,  reversing  the  judgment  of  a 
justice's  court  on  the  merits. 


NOTE.— Computation  of  time  in  days— Either  the 
fir»t  or  the  last  day  excluded. 

Where  an  act  is  to  be  done  within  a  specified  num- 
ber of  days,  the  first  or  last  day  named  is  excluded 
In  computing  the  time.  Charles  v.  Stansbury,  3 
Johns..  261 ;  Hoffman  v.  Duel,  5  Johns.,  232;  GHIles- 
pie  v.  White,  16  Johns..  117 ;  Exp.  Dean,  2  Cow.,  605  ; 
Snyder  v.  Warren,  2  Cow.,  518 ;  Homan  v.  Liswell,  6 
Cow.,  659 ;  Irving  v.  Humphreys,  Hopk.,  364 ;  Phelan 
v.  Douglas,  11  How.  Pr.,  183,  Henry  v.  Jones,  8 
Mass.,  453;  Taylor  v.  Jacoby,  2  Pa.  St.,  495;  Ammi- 
•  Imvn  v.  Woodman,  31  Me..  580 ;  Hill  v.  Norvell,  3 
McLean,  683;  Mitchell  v.  De  Grand,  1  Mason,  176; 
Lester  v.  Garland,  15  Ves.,  248 ;  Coleman  v.  Saver,  1 
Barn.,  303;  Sturdy  v.  Henderson,  4  Barn.  &  Aid.  592. 
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A  summons  in  a  justice's  court,  returnable  in  the 
forenoon  of  the  eighth  day  of  a  month,  is  well 
siivcd  In  the  afternoon  of  the  second  day  of  the 
siinn-  month. 

Fractions  of  a  day  in  the  service  of  process,  no- 
tices or  pleadings,  are  not  regarded  in  the  compu- 
tation or  time. 

The  rule  requiring  notices  of  trial  to  be  served  14 
days  before  the  first  day  of  the  court,  excluding 
from  the  computation  of  time  the  first  day  of  court, 
confirmed. 

A  plaintiff  who,  after  a  decision  on  a  plea  in  abate- 
ment in  his  favor  in  a  justice's  court  upon  an  issue 
of  fact,  proceeds  to  adduce  testimony  on  the  merits 
as  if  an  issue  in  fact  had  originally  been  joined,  is 
estopped  from  saying  that  he  was  entitled  to  judg- 
ment on  the  determination  of  the  plea  in  abatement 
against  his  adversary. 

Citations— 5  Wend.,  137 ;  3  Wend.,  283. 

TERROR  from  the  Columbia  C.  P.  The  Co- 
_U  lumbia  Turnpike  Co.  sued  Haywood  in 
the  Justice's  Court  of  the  City  of  Hudson, 
claiming  from  him  a  penalty  of  $25,  for  forci- 
bly or  fraudulently  passing  a  toll-gate  of  the 
Co.  without  paying  the  legal  toll.  The  defend- 
ant was  served  with  a  summons,  and  on  the 
return  thereof  the  parties  appeared,  the  plaint- 
iffs declared,  and  the  defendant  put  in  a  plea 
of  the  general  issue  ;  it  being,  however,  agreed 
that  the  pleadings  might  be  altered,  if  either 
party  required  it.  The  cause  was  adjourned, 
and  on  the  adjourned  day  the  defendant  put 
in  a  plea  in  abatement,  alleging  that  the  sum- 
mons was  not  served  6  days  previous  to  the 
return  thereof  ;  the  plaintiffs  joined  issue,  and 
the  defendant  proved  that  the  summons  was 
served  in  the  afternoon  of  Apr.  2,  and  that  the 
summons  was  returnable  Apr.  8,  at  10  o'clock 
in  the  forenoon.  The  court  decided  that  the 
plea  in  abatement  was  not  well  taken.  The 
plaintiffs  then  called  witnesses  to  prove  their 
declaration,  and  the  defendant  adduced  testi- 
423*]  timony  on  his  part,  *and  after  hearing 
the  proofs,  the  justice's  court  gave  judgment 
for  the  plaintiffs  for  the  penalty  claimed,  with 
costs.  The  defendant  sued  out  a  certiorari  to 
the  Columbia  C.  P.,  who  reversed  the  judg- 
ment of  the  justices,  with  costs.  The  plaint- 
iffs sued  out  a  writ  of  error  to  this  court. 

Mr.  C.  M.  Stebbins,  for  the  plaintiffs  in 
error. 

Mr.  A.  L.  Jordan,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  In  relation 
to  the  time  of  service  of  process  and  notices, 
the  law  does  not  regard  fractions  of  a  day. 
For  the  purpose  of  ascertaining  the  priority 
of  liens  upon  real  estate,  the  true  time  of  dock- 
eting a  judgment  or  recording  a  mortgage  will 
be  inquired  into.  So,  for  the  purpose  of  as- 
certaining the  conflicting  claims  of  creditors 
upon  personal  property,  the  true  time  of  de- 
livering an  execution  to  a  sheriff,  where  sev- 
eral have  been  delivered  on  the  same  day,  will 
be  inquired  into.  But  in  the  service  of  proc- 
ess, or  of  notices  or  pleadings  in  a  cause,  frac- 
tions of  a  day  are  not  regarded.  The  service 
of  the  summons  in  this  case,  for  the  purpose 
of  a  day  in  the  computation  of  time,  was  equal- 
ly well  served  in  the  afternoon  as  in  the  morn- 
ing. Our  rule  is  well  settled,  that  when  days 
are  mentioned  in  the  statutes  or  our  own  rules, 
they  are  to  be  reckoned  one  exclusive  and  one 
inclusive.  Thus  a  notice  of  argument  is  a  no- 
tice of  8  days.  If  the  term  commences  on  the 
ninth  day  of  the  month,  the  service  must  be  on 
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the  first.  If  you  include  in  the  computation 
the  day  of  service,  you  will  have  8  days,  ex- 
cluding the  first  day  of  the  term  ;  if  you  ex- 
clude the  day  of  service,  you  include  the  first 
day  of  term.  So,  when  6  days'  service  of  a 
summons  are  required,  and  it  is  returnable  on 
the  eighth,  the  service  on  the  second  is  good. 
This  rule  of  construction  is  said  by  the  defend- 
ant's counsel  to  be  inconsistent  with  the  de- 
cision in  Small  v.  Edrick,  5  Wend.,  137  ;  but 
it  will  be  seen  the  phraseology  of  the  two  stat- 
utes under  which  the  questions  arise  is  differ- 
ent ;  the  one  requires  the  summons  to  be 
served  at  least  6  days  before  the  time  of 
appearance  ;  the  other  requires  notice  to  be 
*served  at  least  14  days  before  the  first  [*424 
day  of  the  court.  The  latter  excludes  the  first 
day  of  the  court, and  therefore  requires  14  days 
one  exclusive  and  one  inclusive  excluding  the 
first  day  of  court,  which  our  rules  and  the  gen- 
eral rules  of  construction  include.  That  case 
is,  therefore,  an  exception  to  the  general  rule, 
and  is  so  from  the  terms  of  the  statute.  There 
was  no  error  in  the  justices'  court  in  this  part 
of  the  case. 

Upon  the  merits,  the  facts  proven  were  that 
the  defendant  had  on  two  occasions  passed  the 
gate  without  paying  his  toll  ;  the  first  time 
was  in  the  daytime:  the  defendant  stopped  un- 
der a  shed  with  his  wagon  after  passing  the 
gate,  and  came  into  the  toll-house  ;  he  did  not 
pay  the  toll,  nor  was  he  asked  for  it.  The  sec- 
ond time  was  in  a  stormy  nigbt.be  was  asktd 
for  the  toll  after  he  had  passed,  the  gate  being 
open  ;  his  answer  was,  that  his  son  who  was 
behind  would  pay  it  ;  the  gate-keeper  went 
into  the  house,  and  the  son,  who  was  to  have 
paid,  passed  unobserved,  and  neither  paid  his 
own  toll  nor  his  father's,  but  would  have  paid 
it,  had  the  gate-keeper  been  at  his  post  to  re-- 
ceive  it.  On  this  evidence,  the  justices  deter- 
mined that  the  defendant  was  guilty  of  fraud- 
ulently passing  the  gate.  The  C.  P.  reversed 
the  judgment.  What  part  of  the  justice's  pro- 
ceedings were  adjudged  erroneous  by  the  C. 
P.  does  not  appear  by  the  record.  I  have  en- 
deavored to  show  that  they  decided  correctly 
as  to  the  time  of  the  service  of  the  summons. 
It  is  said  by  the  plaintiffs'  counsel,  that  the 
plea  in  abatement  having  been  decided  in  fa- 
vor of  the  plaintiffs, and  the  issue  upon  it  being 
an  issue  of  fact,  they  were  entitled  to  judg- 
ment. To  this  it  is  answered  and,  I  think, con- 
clusively, that  the  plaintiffs  having  given  evi- 
dence upon  the  merits,  they  are  now  too  late 
to  complain  of  that  erroneous  decision.  In 
Haiyht  v.  Holley,  3  Wend.,  263,  the  rule  is  cor- 
rectly laid  down  by  Mr.  J.  Marcy,  that  when 
judgment  is  given  for  the  plaintiff  on  a  demur- 
rer to  a  plea  in  abatement,  the  judgment  is  re- 
spondea*  ouster;  but  when  on  an  issue  of  fact, 
judgment  is  final.  But  no  such  question  was 
raised  before  the  justice's  court — their  atten- 
tion was  not  called  to  the  point;  both  parties 
went  into  the  merits  apparently  by  consent;  it 
is  now  too  late  to  derive  any  benefit  from  an  er- 
ror* which  seems  to  have  been  common  [*42£» 
to  the  parties,  the  court,  it  is  to  be  presumed, 
would  have  decided  correctly,  had  they  been 
required  to  make  a  decision  upon  the  point. 

The  C.  P.,  it  is  presumed,  reversed  the  judg- 
ment of  the  justice's  court  upon  the  merits. 
They  had  a  right  to  do  so.  The  statute  de- 
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clares,  that  "  The  judges  of  such  Court  of 
Common  Pleas  shall  proceed  and  give  judg- 
ment in  the  cause  as  the  right  of  the  matter 
may  appear,  without  regarding  technical  omis- 
sions, imperfections  or  defects  in  the  proceed- 
ings before  the  justice, which  did  not  affect  the 
merits  ;  and  may  affirm  or  reverse  the  judg- 
ment in  whole  or  in  part,  and  may  issue  exe- 
cution as  upon  other  judgments  rendered  be- 
fore them."  When  a  certiorari  lay  directly  to 
this  court,  a  similar  power  was  given,  as  fol- 
lows :  "  That  in  all  cases  of  judgment  re- 
moved by  certiorari,  the  Supreme  Court  shall 
proceed  and  give  judgment  according  as  the 
very  right  of  the  case  shall  appear,  without  re- 
garding any  imperfection,  omission  or  defect 
in  the  proceedings  before  the  court  below  in 
mere  matters  of  form."  Under  this  power  this 
court  formerly  reversed  the  judgments  of  jus- 
tices, as  well  for  errors  of  law  as  errors  of  fact. 
The  Courts  of  C.  P.  have  now  the  same  pow- 
er ;  and  in  the  case  now  under  consideration, 
the  C.  P.  reversed  the  judgment  of  the  jus- 
tice's court,  probably  on  the  ground  that  the 
facts  proved  were  neither  evidence  of  force  or 
fraud  in  passing  the  gate.  If  such  was  the 
ground  of  their  decision.this  court  has  no  pow- 
er to  review  it.  Whether  the  defendant  was 
guilty  of  force  or  fraud  was  a  question  of  fact 
not  to  be  reviewed  on  writ  of  error.  As  the 
record  shows  no  error  in  the  C.  P.  on  any 
question  of  law,  and  as  we  have  no  right  to 
inquire  into  the  correctness  of  their  decisions 
on  questions  of  fact,  the  judgment  must  be 
affirmed.  Had  we  the  power,  the  judgment 
would  not  be  reversed,  as  the  court  decided 
correctly. 
Judgment  affirmed. 

Justices'  Court— Jurisdiction  —Reversal  of  verdict 
or  Judgment  in.  Said  to  be  overruled — 31  N.  Y.,  481. 
Said  to  be  modified  — 6  Barb.,  143.  Cited  in  — 12 
Wend.,  155 :  15  Wend.,  247,  491 ;  3  Leg-.  Obs.,  293. 

Process — Service  of— Fractions  of  a  day  disregarded. 
Cited  in-18  Wend.,  533, 655  ;  19  How.  Pr.,  469  ;  80 
Ind.,  46. 

Computation  of  tim  e— First  day  excluded.  Limited 
—  5  How.  Pr..  118.  Cited  in—  2  Hill,  356 ;  16  Barb., 
349 ;  28  Barb.,  286 ;  7  How.  Pr.,  373  ;  8  How.  Pr.,  387 ; 
2  Sandf.,  132;  23  Mich..  294;  19  Am.  Rep.,  475  (118 
Mass.,  507). 
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HALE  &  BOWEN,  Overseers  of  the  Poor 

Of  iGREENFIELD. 

Agreement  between  Overseers  of  Poor  and  Indi- 
vidual to  Support  Bastard,  not  within  Statute 
of  Frauds —  When  not  Binding  on  Successors  of 
Overseers  — Either  Party  may  Rescind  by  No- 
tice. 

An  agreement  between  Overseers  of  the  Poor  and 
an  individual  that  the  latter  shall  support  a  bastard 
child  until  it  arrive  to  the  age  of  5  or  6  years,  or  as 
long  as  the  child  should  be  chargeable  to  the  town, 
at  a  stipulated  price  per  week,  the  payment  for  the 
support  to  be  made  weekly  if  desired,  is  not  within 
the  Statute  of  Frauds  avoiding  agreements  not  to  be 
performed  within  one  year  from  the'  making  there- 
of. 

NOTE.— Paupers—  LtahttUy  of  overwern.  Aw  supplies 
furninhed  to  the  poor.  See  Gourley  v.  Allen,  5  Cow., 
644.  note.  In  connection  with  the  above  case  of 
.\ri. «•!••<  v.Hiiic,  SIM-  I'liiin.T  r.vandeabunrb.8  \vi-mi 

193. 

910 


'•"r^™" 

Such  agreement  cannot  however  be  enforced 
against  the  successors  of  the  Overseers,  if  the  con- 
tract was  made  without  an  order  from  justices  re- 
quiring the  overseers  to  provide  for  the  support  of 
the  child ;  an  order  of  filiation  alone  is  not  enough 
to  make  the  contract  obligatory  upon  the  succes- 
sors. 

Either  party  may  rescind  such  contract  by  mere 
notice  that  he  will  no  longer  be  bound  by  it. 

Citations— 1  R.  L.,  78,  sec  11,  287, 288 ;  3  Burr,  1281; 
Stat.  29,  Ch.  II..  ch.  3,  sec-  4 ;  10  Johns.,  244 ;  7  Cow., 
364 ;  12  Johns.,  196  ;  15  Johns.,  281 ;  3  Wend.,  199. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Saratoga  Circuit  in  June,  1831,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  suit  was  brought  for  the  maintenance 
of  a  bastard  child,  under  a  contract  made  in 
1825,  by  the  then  Overseers  of  the  Poor  of 
Greenfield,  with  the  plaintiff.  In  1825,  Hale, 
one  of  the  present  defendants,  and  a  Mr.  Child, 
were  the  Overseers  of  the  Poor  of  Greenfield  ; 
in  May  or  June  of  that  year,  Hale  made  an 
agreement  with  the  plaintiff  that  the  latter 
should  support  the  child  until  it  should  be  5 
or  6  years  old,  or  as  long  as  the  child  should  be 
chargeable  to  the  town,  at  75  cents  per  week, 
and  that  the  plaintiff  might  have  his  pay  every 
week,  if  he  so  desired.  The  plaintiff  produced 
an  order  of  filiation,  bearing  date  Apr.  7,1825, 
charging  one  Denton  to  be  the  father  of  a  bas- 
tard child,  born  of  the  body  of  a  daughter  of 
the  plaintiff,  in  Nov.,  1824,  and  ordering  Den  - 
ton  to  pay  the  sum  of  75  cents  weekly  towards 
the  maintenance  of  the  child,  and  proved  that 
he  had  been  paid  by  the  Overseers  of  the  Poor, 
for  the  support  of  the  child,  up  to  Oct.  19, 1825. 
This  action  was  brought  against  the  present 
defendants,  who  were  the  successors  in  office 
of  Hale  and  Childs,the  Overseers  of  Greenfield 
in  1825,  for  the  support  of  the  child  since  Oct. 
19,  1825.  The  defendants  proved  that  about  a 
week  after  the  *last  payment  to  the  [*427 
plaintiff,  in  Oct.,  1825,  one  of  the  justices  of 
Greenfield  informed  the  plaintiff  that  Denton 
had  refused  payment  pursuant  to  the  order  of 
filiation, and  that  the  town  would  not  pay  any 
longer  for  the  support  of  the  child  ;  that  he 
must  throw  it  on  the  town.  The  plaintiff  told 
the  justice  that  he  had  seen  Hale  a  few  days 
before,  and  that  Hale  had  refused  to  pay  any 
longer.  It  was  proved  that  the  order  of  filia- 
tion had  not  been  revoked,  that  both  Denton 
and  his  surety  were  dead,  that  the  executors 
of  Denton's  surety  had  been  sued  in  1827  for 
the  non-performance  of  the  order  of  filiation, 
and  that  judgment  had  passed  in  favor  of  the 
surety  on  account  of  some  defect  in  the  bond 
or  recognizance.  The  plaintiff  offered  to  read 
in  evidence  the  proceedings  in  that  suit,  for 
the  purpose  of  showing  an  averment  in  the 
declaration,  which  was  of  April  Term,  1827, 
that  the  child  then  was  and  had  been  charge- 
able to  the  town  from  the  date  of  the  order. 
The  judge  refused  to  hear  the  evidence,  and 
charged  the  jury  that  the  contract  proved,  if 
any,  was  a  contract  by  parol  to  keep  the  child 
for  5  or  6  years,  and  being  for  more  than  one 
year,  it  was  void  by  the  Statute  of  Frauds,  and 
the  Overseers  might  refuse  at  any  time  to  be 
further  bound  by  it  :  that  the  Overseers  were 
liable  for  the  keeping  of  the  child  up  to  the 
time  that  notice  was  given  that  the  town  would 
no  longer  pay  for  its  support,  because  up  to 
that  period  it  was  an  executed  contract,  but 
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that  after  such  notice  they  were  no  longer  lia- 
ble. The  jury  found  a  verdict  for  the  plaint- 
iff for  only  $2.25,  which  the  plaintiff  moved 
to  set  aside. 

Mr.  J.  Ellsworth,  for  the  plaintiff. 

Mr.  W.  L.  F.  Warren,  for  the  defendant. 

By  t/ie  Court,  Savage,  Ch.  J.  By  the  Stat- 
ute of  Frauds,  1  R.  L.,  78,  sec.  11,  no  action 
shall  be  brought  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agree- 
ment shall  be  in  writing.  In  Fenton  v.  Emblers, 
8  Burr.,  1281,  the  construction  of  the  Statute 
of  29  Ch.  II.,  ch.  3,  sec.  4,  which  is  like  ours, 
was  decided  to  be,  that  an  agreement  void  by 
4S28*]  the  statute  is  *such  an  one  as,  by  the 
express  appointment  of  the  parties,  the  thing 
is  not  to  be  performed  within  the  year  ;  that 
it  does  not  embrace  cases  where  the  thing  only 
may  be  performed  within  the  year.  This  court 
have  adopted  the  same  construction  in  Moore 
v.  Fox,  10  Johns.,  244,  where  it  is  said  that,  to 
bring  the  case  within  the  Statute  of  Frauds, 
there  must  be  an  express  and  specific  agree- 
ment not  to  be  performed  within  the  space  of 
a  year ;  and  if  the  thing  may  be  performed 
within  the  year,  it  is  not  within  the  Act.  In 
that  case  Moore  had  promised  Fox  to  pay  him 
$2  a  year  for  his  services  as  a  minister;  he  had 
paid  it  for  about  4  years  in  half-yearly  pay- 
ments, and  had  refused  for  about  2  years,  for 
which  the  action  was  brought  and  a  recovery 
had  before  a  justice.  The  court  held  that  that 
promise  was  to  be  performed  according  and  in 
proportion  to  the  service  rendered,  and  that  it 
did  not  appear  but  that  it  was  to  be  performed 
within  a  year.  The  case  before  the  court  seems 
to  me  to  be  analogous.  The  payment  was  to  be 
made  weekly;  it  appeared,  therefore,  not  only 
that  the  agreement  was  not  one  which  was  not 
to  be  performed  within  a  year,  but  that  it  was 
necessarily  to  be  performed  within  a  year.to  wit: 
at  the  expiration  of  every  week.  In  Lower  v.  Win- 
ters^ Cow.  ,264, the  agreement  was  made  in  Jan. 
or  Feb.,  1824,  to  pay  $100  in  Mar.,  1825, which 
was  more  than  a  year;  there  the  payment  could 
not  be  made  within  the  year  and  was  adjudged 
to  be  within  the  Statute  and  void.  The  case  of 
Fenton  v.  Emblers  appears  to  me  to  be  stronger 
than  this.  The  agreement  was  in  consideration 
that  the  plaintiff  would  become  the  housekeeper 
of  the  defendant's  testator,  and  continue  as  long 
as  the  parties  pleased;  he  would  pay  her  at  and 
after  the  rate  of  £6  per  year,  and  by  his  last 
will  give  her  an  annuity  of  £16  per  year.  But 
it  might  have  been  done  within  a  year.  In  this 
case,  as  I  have  already  remarked,  the  agree- 
ment was  to  be  performed  within  the  year. 
Had  it  been  that  the  plaintiff  should  keep  the 
child  5  years  and  then  receive  his  pay,  the  con- 
tract would  have  been  clearly  void.  Here  the 
agreement  was  that  the  plaintiff  was  to  support 
the  child  until  5  or  6  years  old,  or  as  long  as  it 
should  be  chargeable,  and  the  defendant  was 
to  pav  75  cents  a  week,  and,  if  the  plaintiff 
429*]  wished  it,  *might*  have  his  pay  every 
week.  Here  was  also  a  contingency;  the  child 
might  not  continue  chargeable  for  a  year  or  a 
month.  It  was  a  contract  to  be  performed  im- 
mediately and  constantly,  the  utmost  limit  of 
which  was  6  years;  and  if  that  limitation  should 
be  held  void,  it  is  not  such  an  essential  part  of 
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the  contract  as  to  avoid  the  whole.  "Were  the 
contract  to  keep  the  child  so  long  as  he  should 
continue  chargeable,  there  could  be  no  pretense 
that  such  a  contract  would  be  within  the  Stat- 
ute. Under  this  aspect  of  the  case,  however, 
the  defendants'  counsel  contends  that  it  should 
appear  that  the  child  was  chargeable  and  con- 
tinued so,  vide  Stevens  v.  Howard,  12  Johns., 
196,  which  decides  that  point  and  seems  con- 
clusive. A  new  trial  ought,  therefore,  to  be 
granted,  unless  it  clearly  appears  that  for  other 
reasons  the  plaintiff  cannot  recover. 

This  is  an  action  against  the  Overseers  as  Over- 
seers, and  not  individually.  In  order  to  charge 
the  successors  in  office,  it  should  appear  that 
the  officers  making  the  contract  had  authority 
to  do  so.  If  an  Overseer  contracts  to  support 
a  pauper  without  an  order  for  that  purpose,  he 
transcends  his  legitimate  authority:  1  R.  L.. 
287,  288;  3  Wend.,  198;  15  Johns.,  281  ;  and 
though  he  may  be  personally  liable  in  such 
case,  yet  his  acts,  not  being  within  his  author- 
ity, are  not  obligatorv  upon  his  successors  in 
office.  In  the  case  of  king  v.  Sutler,  15  Johns., 
281,  an  Overseer  was  held  responsible  upon  an 
express  promise  though  no  order  was  obtained. 
So  here,  were  the  action  against  Hale,  who 
made  the  contract  in  his  individual  capacity, 
it  would  be  no  defense  for  him  that  he  had  not 
obtained  an  order;  but  when  the  successors  in 
office  are  sought  to  be  charged  an  order  should 
be  shown,  as  they  are  responsible  only  upon 
the  lawful  contracts  of  their  predecessors.  In 
this  case  there  was  no  order  but  the  order  of 
filiation;  that  order  was  compulsory  upon  the 
putative  father,  but  it  did  not  authorize  the 
Overseers  to  pay  any  weekly  or  other  sum  for 
the  support  of  the  child. 

There  is  another  difficulty  in  the  way  of  a 
recovery  in  this  case.  Even  admitting  that  the 
agreement  was  valid,  it  appears  to  have  been 
determined  by  Hale.  It  is  testified  by  one  of 
*the  justices  who  made  the  order  of  [*43O 
filiation,  that  he  told  the  plaintiff  the  Overseer 
would  pay  no  more  after  the  death  of  the  pu- 
tative father,  and  the  plaintiff  told  him  that 
Hale  had  refused  to  pay  any  longer.  In  Pal- 
mer v.  Vandenburg,  3  Wend.,  199,  it  was  held 
that  contracts  of  this  nature  were  revocable. 
There  the  contract  was  for  $45  per  annum  for 
the  support  of  a  pauper,  but  for  no  definite 
period.  The  defendants  (Overseers)  gave  no- 
tice that  the  town  would  pay  no  longer  for  the 
support  of  the  pauper,  and  it  was  held  that  as 
the  contract  was  for  no  definite  period,  unless 
for  one  year,  either  party  was  at  liberty  to  put 
an  end  to  it  at  the  end  of  a  year.  So  here,  the 
contract  was  for  no  definite  period,  unless  it 
were  one  week  and,  therefore,  either  party  was 
at  liberty  to  put  an  end  to  it  at  the  end  of  the 
week.  Had  the  child  in  this  case  become  an 
invalid  or  sick,  so  as  to  have  required  the  ex- 
penditure of  more  money  than  the  weekly  al- 
lowance, the  plaintiff  would  not  have  been  wil- 
ling to  have  incurred  such  extra  expense,  and 
would  have  been  at  liberty  to  have  rescinded 
the  contract,  or  rather  to  put  an  end  to  a  con- 
tract which  had  no  definite  termination  except 
at  the  election  of  either  party.  The  same  of- 
ficer who  made  the  contract  gave  notice  that 
he  would  pay  no  longer. 

lam,  therefore,  of  opinion  that  a  new  trial  be 
denied. 
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Distinguished— 35  Barb.,  579. 

Cited  in— 15  Wend.,  337:  3  Hill  130;  2  Sandf .  Ch.,  93; 
19  Hun,  236  ;  31  Barb.,  554;  66  Barb.,  70;  20  Am.  Rep., 
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431*]  *THE  PEOPLE  v.  STAGER. 

forfeiture  of  Recognizance — Insufficient  Appear- 
ance— Construction  of  Clause  "  That  he  Shall 
not  Depart  until  Discharged'" — Discharge  of 
Bail — Practice. 

A  party,  bound  to  appear  at  a  court  of  criminal 
jurisdiction  and  answer  what  shall  be  objected 
against  him,  forfeits  his  recognizance  if  he  departs 
without  leave;  it  is  no  answer  to  a  suit  on  the  recog- 
nizance, that  he  appeared  and  was  ready  to  answer, 
if,  at  a  subsequent  day  of  the  court,  he  did  not  ap- 
pear when  demanded. 

The  clause  "  that  he  shall  not  depart  until  dis- 
charged" is  not  necessary  to  be  inserted  in  the  recog- 
nizance, in  respect  to  the  charge  upon  which  the  re- 
cognizance is  entered  into ;  its  use  is  to  detain  the 
party  upon  other  charges  that  may  be  exhibited 
against  him,  and  if  such  other  charges  are  presented, 
and  the  party  is  convicted  and  refuses  to  appear 
after  personal  notice,  the  recognizance  is  forfeited. 

If,  however,  after  a  recognizance  is  entered  into, 
the  party  charged  is  arrested  on  a  bench-warrant, 
issued  upon  an  indictment  for  the  same  offense  and 
he  subsequently  escapes,  his  bail  are  discharged. 

After  such  arrest,  the  proper  course,  it  seems, 
would  be  for  the  public  prosecutor  to  require  new 
bail,  or  move  for  the  commitment  of  the  defendant. 

Citations— Hawk.  P.  C.,  b.  2 ;  ch.  15,  sec-  84  ;  Bac. 
Abr.,  tit.  Bail  in  Crim.  Cas.,  L  ;  3  Cow.,  128. 

"HEMURRER  to  pleas.  The  declaration  was 
.I/  on  a  recognizance,  entered  into  by  the  de- 
fendant Dec.  6,  1830,  before  a  justice  of  the 
peace,  conditioned  that  one  James  Anderson 
should  personally  appear  at  the  then  next  Court 
of  General  Sessions  of  the  Peace,  to  be  holden 
in  the  County  of  Monroe,  to  answer  what 
would  then  and  there  be  objected  against  him 
by  James  Lewis  on  behalf  of  the  people.  It 
was  averred  that  the  recognizance  was  Dec.  7, 
1830,  brought  into  the  General  Sessions  and 
recorded  ;  that  a  Court  of  General  Sessions, 
next  after  the  taking  of  the  recognizance,  was 
held  at,  etc..  in  the  said  county  Dec.  18,  1830, 
and  that  Anderson,  although  solemnly  called, 
did  not  appear,  and  that  his  default  was  duly 
entered  on  the  records  of  the  court;  by  means 
whereof  an  action  accrued,  etc.  The  defend- 
ant put  in  two  pleas:  1.  That  Anderson  did 
personally  appear  at  the  next  General  Sessions 
of  the  Peace  holden  in  and  for  the  County  of 
Monroe  Dec.  15,  1830,  and  was  then  and  there 
ready  to  answer  what  might  be  objected  against 
him  by  James  Lewis  in  behalf  of  the  people, 
and  did  answer  the  same,  concluding  to  the 
country;  and  2.  That  after  entering  into  the 
432*J  recognizance  *by  the  defendant,  and 
before  the  default  mentioned  in  the  declara- 
tion, Anderson  was  arrested  at  the  said  Court  of 
General  Sessions  Dec.  15,  1830,  by  a  constable 
by  virtue  of  a  bench-warrant  issued  against 
him  and  three  others  who,  it  was  alleged  in  the 
warrant,  stood  indicted  in  the  said  court  for 
a  riot;  that  after  such  arrest,  to  wit:  Dec.  15, 
Anderson  was  taken  into  the  Court  of  General 
Sessions  and  arraigned  on  the  charge  mentioned 
in  t  lie  bench-warrant;  that  he  demanded  a  trial 
upon  such  arraignment,  and  that  the  court  af- 
terwards permitted  him  to  escape  and  go  at 
large.  The  defendant  avers  that  the  offense 
mentioned  in  the  bench-warrant  and  the  offense 
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which  by  the  recognizance  he  had  bound  him- 
self Anderson  should  answer,  was  one  and  the 
same  offense  ;  concluding  with  a  verification 
and  prayer  of  judgment.  To  these  pleas  there 
was  a  demurrer. 

Mr.  S.  Stevens,  for  the  people.  The  de- 
fendant engaged  that  Anderson  should  appear 
at  the  next  General  Sessions  of  the  Peace  and 
answer  what  should  there  be  objected  against 
him.  The  declaration  alleges  that,  at  the  next 
General  Sessions,  to  wit :  Dec.  18,  Anderson 
was  called  and  made  default  in  not  appearing. 
The  first  plea  is  no  answer  to  the  declaration; 
the  averment  that  Anderson  appeared  Dec.  15, 
and  was  then  and  there  ready  to  answer,  can- 
not be  pretended  to  bean  answer  to  the  allega- 
tion that  he  made  default  on  the  18th.  Nor  is 
the  second  plea  good,  if  Anderson,  after  his 
arraignment,  was  permitted  by  the  court  to  go 
at  large,  it  was  because  it  was  known  that  he 
was  out  on  bail,  and  that  the  defendant  was 
responsible  not  only  for  his  appearance,  but 
that  he  should  remain  until  discharged  by  due 
course  of  law. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
The  recognizance  was  only  that  Anderson 
should  appear,  and  not  that  he  should  remain. 
He  did  appear  Dec.  15,  ready  to  answer,  and 
thus  performed  the  condition  of  the  recogni- 
zance. When  arraigned,  he  should  have  been 
committed  or  new  bail  required  of  him,  espe- 
cially in  this  case,  when  he  had  *been  [*433 
taken  out  of  the  custody  of  his  bail.  When 
Anderson  was  arrested  on  the  bench  warrant, 
his  bail  lost  all  control  over  him;  he  was  taken 
into  the  custody  of  the  law,  and  his  arrest  sub- 
sequent to  the  recognizance  was  equivalent  to 
a  surrender  by  the  bail  and  a  discharge  by  the 
recognizance.  In  Bradford  v.  Consaulus,  3 
Cow.,  128,  it  was  held  that  the  commitment  of 
a  party  on  a  charge  of  felony,  who  previous 
to  such  commitment  was  on  the  limits  of  a 
jail  as  a  confined  debtor,  was  a  discharge  of 
his  sureties  for  the  limits;  and  it  is  insisted 
that  the  same  principle,  applied  to  this  case, 
discharges  the  defendant  from  his  recogni- 
zance. Besides,  it  is  submitted  that  the  dec- 
laration is  bad  in  not  averring  that  Anderson 
did  not  answer,  as  well  as  that  he  did  not  ap- 
pear; and  to  have  justified  such  averment,  it 
should  have  been  alleged  that  an  indictment 
had  been  found,  so  that  there  should  be  some- 
thing to  answer  unto. 

Mr.  Stevens,  in  reply.  One  breach  is  suffi- 
cient to  sustain  the  action.  The  finding  of  an 
indictment  is  not,  in  a  case  of  this  kind,  in  the 
nature  of  a  condition  precedent;  it  was  the 
duty  of  Anderson  to  appear  at  the  sessions  and 
to  remain  until  discharged,  whether  called 
upon  to  answer  to  any  specific  charge  or  not. 
A  recognizance  is  the  acknowledgment  of  a 
debt  of  record,  and  has  many  of  the  attributes 
of  a  judgment;  it  binds  the  lands  of  the  cog- 
nizor,  and  an  execution  may  be  issued  upon 
it.  4  Wend.,  390.  Nothing,  therefore,  but  a 
strict  compliance  with  the  terms  of  the  condi- 
tion, can  discharge  the  cognizor. 

By  the  Court,  Savage,  Ch.  J.  The  first 
plea  is  clearly  no  answer  to  the  declaration. 
The  recognizance  is  stated  to  be  upon  condi- 
tion that  Anderson  should  appear  and  answer. 
The  plea  is  that  he  appeared  and  was  ready  to 
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answer.  This  is  not  sufficient;  the  person 
bound  by  such  a  recognizance  is  not  at  liberty 
to  depart  after  once  making  his  appearance  in 
court;  he  must  remain  until  duly  discharged. 
Sergeant  Hawkins  is  of  opinion  that  it  is  a 
breach  of  such  recognizance  to  appear  and 
stand  mute,  but  admits  that  the  practice  is  the 
other  way,  and  adds  that  if  a  man's  bail,  who 
434*1  are  jailers  *of  his  own  choosing,  do  se- 
cure his  appearance  as  effectually  and  put  him 
as  much  under  the  power  of  the  court  as  if  he 
had  been  in  the  custody  of  the  proper  officer, 
they  seem  to  have  answered  the  end  of  the 
law,  and  done  all  that  can  reasonably  be  re- 
quired of  them.  Hawk.  P.  C.,  b.  2,  ch.  15, 
sec.  84;  Bac.  Abr.,  tit.  Bail  in  Crim.  Cas.,  L. 
Had  he  been  in  the  custody  of  the  proper  offi- 
cer, he  could  not  have  been  discharged  with- 
out answering  the  charge  against  him,  and  be- 
in^  set  at  liberty  on  proclamation. 

Is  the  second  plea  an  answer  to  the  declara- 
tion which  charges  that  Dec.  18,  Anderson 
made  default  in  appearing,  and  that  his  de- 
fault was  entered?  If  I  am  right  in  saying 
that  the  condition  to  answer  to  what  shall  be 
alleged  against  him  is  not  performed,  if  the 
defendant  depart  otherwise  than  by  leave  of 
the  court,  then  the  plea  is  defective,  unless  the 
arrest  on  a  bench-warrant  is  an  answer.  Any 
other  construction  would  require  that  the  mo- 
ment a  man  is  arraigned  and  pleads,  he  must 
either  give  new  bail  or  be  committed,  or  he  is 
at  liberty  to  depart.  The  true  meaning  of  the 
recognizance  is,  that  the  party  shall  not  only 
appear,  but  answer  the  charge,  and,  in  the 
language  of  Hawkins,  put  himself  as  much 
under  the  power  of  the  court  as  if  he  had  been 
in  custody.  It  is  usual  for  the  recognizance 
to  contain  a  further  condition,  to  wit:  that  the 
party  shall  not  depart  till  he  shall  be  dis- 
charged by  the  court.  Such  a  condition,  I 
apprehend,  is  unnecessary,  as  respects  the 
charge  upon  which  the  recognizance  is  en- 
tered into;  but  is  intended  to  detain  the  par- 
ty, should  other  charges  be  made  against  him. 
Hawkins  says:  "If  persons  be  bound  by  re- 
cognizance that  J.  S.  shall  appear  in  the  K.  B. 
on  such  a  term,  to  answer  such  an  information 
against  him,  and  not  depart  till  he  shall  be 
discharged  by  the  court,  and  afterwards  the 
Attorney  General  enter  a  nolle  prosequi  as  to 
that  information,  and  exhibit  another  upon 
which  the  defendant  is  convicted  and  refuses 
to  appear  in  court  after  personal  notice,  the 
recognizance  is  forfeited;  for  being  express 
that  the  party  shall  not  depart  till  he  be  dis- 
charged by  the  court,  it  cannot  be  Ratified  un- 
less he  be  forthcoming  and  ready  to  answer  to 
any  other  information  exhibited  against  him 
while  he  continued  not  discharged.  ' 
435*]  *It  was  contended  by  the  defendant's 
counsel  that  the  principle  of  the  case  of  Brad- 
ford v.  Consaulus,  3  Cow.,  128,  was  appl icable 
to  this  case.  There  a  person  confined  upon 
the  limits  on  civil  process,  who  had  given  bail 
for  the  limits  according  to  the  statute,  was  ar- 
rested upon  a  criminal  charge  and  committed 
to  close  custody,  from  which  he  escaped;  it 
was  held  that  his  sureties  were  discharged 
when  the  sheriff  deprived  him  of  the  liberties 
of  the  limits.  By  the  statute,  a  bond  for  the 
limits  can  be  taken  from  a  person  who  is  con- 
fined on  civil  process  only;  a  bond  taken  from 
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a  person  confined  on  criminal  process  would 
be  unauthorized  and  void.  One  object  of  the 
recognizance  is,  to  obtain  the  enlargement  of 
the  person  charged  from  confinement;  and 
if  after  the  recognizance  is  entered  into,  he 
should  not  be  set  at  liberty,  the  recognizance 
ought  not  to  be  enforced.  Another  object  of 
the  recognizance  is  to  cause  the  accused  to  ap- 
pear and  answer  the  charge,  and  submit  to 
such  punishment,  if  any,  as  shall  be  adjudged; 
if  that  object  has  been  answered  by  his  subse- 
quent arrest,  then  the  bail  are  discharged,  but 
not  otherwise.  It  cannot  be  denied  that  the 
people  had  it  in  their  power  to  detain  the  ac- 
cused when  he  was  arrested  on  the  bench-war- 
rant; and  the  condition  also  of  the  recogni- 
zance, the  liberty  of  Anderson,  was  broken  by 
the  plaintiffs,  and  a  strong  argument  arises  in 
favor  of  the  defendant.  The  inclination  of  my 
mind  is  in  favor  of  the  sufficiency  of  the  sec- 
ond plea.  Had  not  the  bail  reason  to  think 
himself  discharged  when  his  principal  was  ar- 
rested on  the  same  charge?  The  principal 
was  then  placed  under  the  control  and  custody 
of  the  officers  of  the  public,  precisely  a«  he 
would  have  been  had  the  bail  surrendered  him. 
New  bail  might, undoubtedly,  have  been  exact- 
ed,or  the  principal  might  have  been  imprisoned, 
else  the  public  prosecutor  had  no  right  to  issue 
the  warrant.  The  warrant  was  regular;  the 
district  attorney  may  ascertain  the  insufficien- 
cy of  the  bail,  or  the  defendant  may  not  ap- 
pear, and  in  such  case  a  person  indicted  ought 
not  to  escape;  but  if  he  is  so  arrested,  it  seems 
to  me  that  such  arrest  should  discharge  the 
bail. 

Judgment  for  plaintiff's  on  the  demurrer  to  the 
first  plea,  and  for  defendant  on  the  demurrer  to 
the  second  plea. 

Cited  in— 17  Wend.,  375;  5  Hill.  649;  7  Hill,  34.  42;  10 
Barb.,  42 ;  36  Barb.,  435 ;  39  Barb.,  76 ;  9  Leg.  Obs.,  23; 
3  Dill.,  435 ;  76  111..  269  ;  36  Mo..  141 ;  32  Am.  Rep.,  573 
(5  Tex.  Ct.  App.,  365). 
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Assumpsit  Lies  by  Mortgagor  for  Balance  Aris- 
ing from  Sale  of  Mortgaged  Premises,  under 
Agreement  for  Mortgagee  to  Sell  and  Pay  Over 
Balance — Sale  on  Credit,  no  Defense — Plead- 
ing Such  Agreement,  not  Within  Statute  of 
Frauds — Pleading —  Variance — Bill  of  Partic- 
ulars. 

An  agreement  by  a  mortgagee  to  sell  mortgaged 
premises  (the  equity  of  redemption  in  which  Is  re- 
leased by  the  mortgagor),  and  after  deducting  the 
amount  due  to  himself  to  pay  the  surplus  of  such 
sale  to  the  mortgagor,  is  not  void  as  within  the  Stat- 
ute of  Frauds :  and  after  a  sale  of  the  premises  for 
more  than  enough  to  satisfy  the  debt  due  to  the 
mortgagee,  the  mortgagor  may  maintain  assumpxit 
for  the  surplus. 

Such  action  lies  immediately  after  the  sale  ;  it  is 
no  defense  that  the  mortgagee  has  sold  on  credit, 
and  is  not  in  funds. 

A  contract  stated  in  a  special  count  of  a  declara- 
tion in  reference  to  a  mortgage  executed  to  A  is  not 
supported  by  proof  of  a  contract  relating  to  a  mort- 
gage executed  to  A  and  B. 

A  claim  arising  under  such  contract  may,  how- 
ever, be  recovered  under  the  money  counts,  al- 
though there  be  a  bill  of  particulars,  referring  to 
the  contract  as  set  forth  in  the  special  count  of  the 

58  013 


436 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


183$ 


declaration;  the  strictness  governing1  in  relation  to 
a  special  count,  does  not  prevail  in  reference  to  a 
bill  of  particulars. 

Citations—  1  Chit.  PL,  295  ;  9  Wend..  287  ;  5  Cow., 
162. 


was  an  action  of  assumpsit,  tried  at  the 
JL  Herkimer  Circuit  in  Mar.,  1830,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  on  a  special  agree- 
ment, that  being  indebted  to  Frederick  Fox, 
the  testator  of  the  defendant,  in  the  sum  of 
$400,  the  payment  of  which  was  secured  by  a 
bond  and  mortgage  executed  by  the  plaintiff 
to  Fox,  it  was  agreed  that  the  plaintiff  should 
convey  by  an  absolute  deed,  and  deliver  up 
the  mortgaged  premises  to  Fox  ;  and  that  Fox 
should  discharge  the  plaintiff  from  the  pay- 
ment of  the  $400,  cancel  the  bond  and  mort- 
gage, sell  the  premises  for  the  best  price  that 
could  be  gotten,  and  after  deducting  the  sum 
of  $400,  pay  over  the  surplus  of  the  sales  to 
the  plaintiff  ;  that,  in  pursuance  of  the  agree- 
ment, he  executed  the  deed  and  delivered  pos- 
session of  the  premises  to  Fox,  who  discharged 
him  from  the  payment  of  the  $400,  and  gave 
up  the  bond  and  mortgage;  and  that  after  the 
decease  of  Fox,  the  defendant  in  this  cause, 
the  executor  of  the  last  will,  etc.,  of  Fox,  be- 
ing duly  authorized  by  the  will  so  to  do,  sold 
the  premises  for  the  sum  of  $620,  by  reason 
whereof  the  defendant  became  liable  to  pay  to 
the  plaintiff  the  sum  of  $220,  being  the  sur- 
437*]  plus,  etc.  The  declaration  *also  con- 
tained the  common  money  counts,  and  the 
plaintiff  delivered  a  bill  of  particulars,  stating 
that  he  claimed  to  recover  all  such  moneys  as 
the  defendant,  as  the  executor  of  Fox,  was  lia- 
ble to  pay,  under  the  contract  set  forth  in  the 
first  count  of  the  declaration.  The  defendant 
pleaded  the  general  issue  and  plene  administra- 
vit;  the  latter  plea  was  admitted  to  be  true, 
and  in  respect  to  it  judgment  quando  was  tak- 
en. On  the  trial  of  the  cause,  the  plaintiff  pro- 
duced a  bond  and  mortgage  executed  by  him 
to  Frederick  Fox  and  David  Fox,  bearing  date 
July  1,  1812,  conditioned  for  the  payment  of 
$342,  with  interest;  on  the  bond  was  a  receipt 
of  interest  up  to  Dec.  27,  1814,  and  a  payment 
indorsed  on  the  same  day,  of  $25.79,  on  ac- 
count of  the  principal.  The  plaintiff  proved 
by  one  witness  that  5  or  6  years  before  the  trial, 
Frederick  Fox  admitted  that  there  was  due  on 
the  said  bond  and  mortgage  only  $400.  and 
then  agreed,  by  parol,  that  if  the  plaintiff 
would  give  him  a  deed  of  the  mortgaged  prem- 
ises, he  would  sell  the  same,  and  retain  out  of 
the  avails  the  sum  of  $400  so  due  to  him,  and 
pay  the  overplus  to  the  plaintiff.  This  testi- 
mony was  substantially  corroborated  by  an- 
other witness.  The  deed  from  the  plaintiff  to 
Fox  was  produced,  bearing  date  Mar.  1,  1823, 
and  it  was  proved  that  in  July,  1827,  the  de- 
fendant, as  executor  of  Fox,  sold  the  premises 
conveyed  by  the  deed  for  $517.50,  receiving 
$117.50  down,  and  accepting  a  judgment  for 
the  residue,  payable  by  installments,  viz.  :  $100 
July  1,  1828,  and  the  residue  in  6  annual  pay- 
ments. Only  $90  had  been  paid  on  account  of 
the  judgment  at  the  time  of  trial.  On  this  evi- 
dence, the  defendant  moved  that  the  plaintiff 
be  nonsuited:  1.  For  the  variance  between  the 
declaration  and  proof  as  to  the  bond  and  mort- 
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gage,  in  the  declaration  it  being  stated  that 
they  were  executed  to  Frederick  Fox.whereas 
the  bond  and  mortgage  produced  were  execut- 
ed to  David  Fox  and  Frederick  Fox  ;  2.  That 
it  appearing  that  the  $400  to  be  retained  from 
the  avails  had  not  yet  been  received,  the  plaint- 
iff was  not  entitled  to  maintain  his  action;  and 
3.  That  the  contract  proved  was  void,  within 
the  provisions  of  the  Statute  of  Frauds.  The 
judge  refused  to  nonsuit  the  plaintiff.  The  de- 
fendant then  offered  in  evidence  a  statement 
and  calculation,  in  the  handwriting  of  Fred- 
erick Fox  of  the  amount  due  *on  the  [*43& 
bond  and  mortgage  executed  by  the  plaintiff, 
showing  the  balance  due  Mar.  1,  1823,  to  be 
$542.24, which  was  rejected  by  the  judge.  The 
jury  found  a  verdict  for  the  plaintiff  for  $145. 
The  defendant  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Messrs.  Markell  and  Nellis,  for  the  defend- 
ant. 
Mr.  C.  Gray,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  That  the- 
judge  was  correct  in  rejecting  the  paper  offered 
in  evidence  by  the  defendant  cannot  admit  of 
a  doubt.  Had  it  been  shown  to  have  been, 
made  by  F.  Fox  at  the  date  of  the  deed  from 
the  plaintiff,  it  would  not  have  disproved  the 
evidence  on  the  part  of  the  plaintiff. 

From  the  arguments  of  counsel,  it  seems  the 
decision  of  the  judge  upon  the  points  made  for 
a  motion  for  a  nonsuit  was  excepted  to,  and  I 
proceed,  therefore,  to  discuss  them.  1.  The  first 
is  that  of  variance.  The  answer  given  by  the 
plaintiff's  counsel  is  that  it  is  immaterial,  as 
the  statement  of  the  mortgage  was  mere  in- 
ducement to  the  promise.  But  the  rule  as  laid 
down  by  Chitty,  1  Chit.  PI.,  295,  is,  that  every 
allegation  is  an  inducement  which  is  material 
and  not  impertinent  and  foreign  to  the  cause, 
and  which  cannot  be  rejected  as  surplusage, 
must  be  proved  as  alleged.  This  is  particularly 
true  in  setting  forth  written  instruments.  As- 
this  count  is  framed,  the  allegation  which  re- 
spects the  existence  and  canceling  the  mort- 
gage cannot  be  stricken  out  as  surplusage;  and 
if  not,  then  it  should  have  been  truly  stated. 
I  am  therefore  inclined  to  think  the  plaintiff's 
proof  insufficient  to  sustain  the  special  count. 
It  is  contended  by  the  defendant's  counsel  that 
the  general  counts  do  not  aid  the  plaintiffs,  be- 
cause the  bill  of  particulars  refers  to  the  facts 
specially  stated  in  the  special  count.  There  is 
not,  however,  the  same  strictness  required  in  a 
bill  of  particulars  as  in  a  special  count.  It  is 
sufficient  if  a  bill  of  particulars  gives  the  de- 
sired information  as  to  the  nature  of  the  plaint- 
iff's claim, with  such  certainty  that  the  defend- 
ant cannot  be  misled  or  deceived.  If  he  is  ap- 
prised of  the  *evidence  to  be  offered,  [*439 
so  that  he  can  prepare  to  meet  it,  that  is  suffi- 
cient. I  should  be  glad  to  apply  the  same  rule 
to  a  special  count  in  the  declaration,  if  the  au- 
thorities would  justify  it.  To  be  contending 
about  small  matters  of  form,  when  the  merits- 
of  a  case  are  not  affected,  seems  to  me  to  be 
letting  down  the  dignity  of  the  profession  from 
the  investigation  of  principles  to  a  quibble 
about  words. 

2.  The  second  point  is  that  the  plaintiff  can- 
not recover,  because  the  defendant  did  not  act- 
ually receive  the  $400,  but  chose  to  take  secu- 
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rity  for  that  sum,  leaving  it  upon  interest  as 
an  investment.  It  is  proper  to  see  what  the 
testimony  was  upon  this  point.  The  plaintiff 
produced  two  witnesses.  One  testified  that  Fox 
agreed  to  sell  the  land  and  retain  the  sum  of 
$400  out  of  the  avails  of  the  land  when  it 
should  be  sold,  and  pay  the  overplus  to  the 
plaintiff.  There  is  nothing  here  which  looks 
to  a  sale  upon  credit;  the  time  is  specified  ;  the 
$400  are  to  be  retained,  and  the  balance  paid 
when  the  land  shall  be  sold.  The  other  proved 
that  Fox  admitted  to  him  that  he  had  agreed, 
by  parol,  that  if  the  plaintiff  would 'give  him  a 
deed  of  the  land,  he  would  sell  the  same,  and 
that  all  he  should  sell  it  for  over  $400,  he  would 
let  the  plaintiff  have.  There  is  nothing  in  this 
testimony  which  contemplates  a  sale  upon 
credit;  but  whether  upon  credit  or  not,  Fox  was 
bound  to  pay  down  all  he  should  sell  it  for 
over  $400.  This  is  not  like  the  case  of  a  per- 
son taking  property  to  sell  on  commission, 
where  he  is  justified  in  selling  on  credit,  if  such 
be  the  usual  course  of  trade.  It  was  certainly 
matter  of  no  moment  to  the  plaintiff,  whether 
the  defendant  received  his  $400  in  cash,  or  left 
it  drawing  interest  for  a  number  of  years.  If 
the  defendant's  construction  be  correct,  he 
might  have  extended  the  payments  as  well  for 
20  years  as  for  7,  and  thus  defeated  or  greatly 
protracted  the  comtemplated  benefit  to  the 
plaintiff,  arising  from  the  sale  of  the  land.  9 
Wend.,  287. 

3.  The  third  exception  taken  is  that  the  con- 
tract was  void  by  the  Statute  of  Frauds.  Is 
this,  within  the  meaning  of  the  statute,  a  con- 
tract for  the  sale  of  lands  ?  The  words  of  the 
statute  then  in  force  are  :  "  That  no  leases,  es- 
tates or  interests,  either  of  freehold  or  terms  of 
years,  or  any  uncertain  interest  of,  in,  to  or 
out  of  any  messuage,  manors,  lands,  tenements 
44O*]  *or  hereditaments,  shall,  at  any  time 
hereafter,  be  assigned,  granted  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  so  assigning,  granting  or  surren- 
dering the  same,  or  their  agents,  etc.  The 
meaning  of  this  is,  that  no  interest  in  lands 
shall  pass  otherwise  than  by  deed  or  writing. 
If  A  holds  lands  in  trust  for  B  and  agrees  by 
parol  that  he  will  sell  those  lands  in  market 
and  account  to  B  for  the  proceeds,  is  that  agree- 
ment within  the  statute?  Where  a  purchaser 
at  sheriff's  sale  agreed  with  the  former  owner 
to  pay  him  $600  besides  the  bid  and  actually 
did  pay  $200,  and  then  agreed  that  the  former 
owner  might  redeem  in  two  years  by  repaying 
the  $200  and  interest,  but  if  not,  that  then  he 
would  pay  the  other  $400,  it  was  held,  in  an 
action  for  the  $400,  that  so  far  as  the  agree- 
ment professed  to  bind  the  defendant  to  re- 
convey  the  land  upon  being  repaid  the  $200 
advanced  by  him,  it  was  clearly  within  the 
statute  and  void.  Van  Alstyne  v.  Wimple,  5 
Cow.,  162.  That  was  a  contract  for  the  sale 
of  land  between  the  parties,  and  it  was  held, 
as  it  had  often  been  decided  before,  that  part 
of  an  entire  contract  being  void  under  the  stat- 
ute, the  whole  was  void,  and  that  the  payment 
of  the  $400  could  not  be  enforced.  In  that 
case  no  part  of  the  agreement  had  been  exe- 
cuted ;  here  the  part  of  the  agreement  which 
was  incapable  of  being  enforced  had  been  per- 
formed. Fox,  I  am  inclined  to  think,  had  the 
money  in  his  hands  for  the  use  of  Hess,  and 
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ought,  in  equity  and  good  conscience,  to  pay 
.it  over  to  him.  No  question  can  arise  here  as 
to  the  validity  of  the  agreement  to  sell  ;  that 
was  performed,  and  the  remaining  part  was  to 
pay  over  money,  supported  by  the  considera- 
tion of  land  conveyed  to  the  promisor.  I  am 
inclined  to  think  that  the  law  will  support  the 
equity  of  the  case  and  sustain  the  verdict. 

New  trial  denied. 

Distinguished— 3  Sum.,  469. 

*  £itexT  J2~^N>  Y-'  -370 :  Z  narb-  497  :  6  Barb"  108 ;  8 
Abb.  N.  8.,  429,  430;  48  Super.,  84 ;  1  Sweeny,  662 ;  2 
Leg.  Obs.,  294;  71  Ind..  668;  600. 


*  JACKSON,  ex  dem.  BEAR,    [*441 

IRWIN. 

Jurisdiction  of  Surrogate,  of  Sale  of  Real  Estate 
— Petition — Account — Duties  of  Executors  or 
Administrators — Sale,  Public  or  Private — 
Statutes — Powers  to  Sell  and  Lease  may  Exist 
Together — Evidence. 

A  surrogate  obtains  jurisdiction  In  reference  to 
the  sale  of  the  real  estate  of  a  testator  or  intestate, 
by  the  presentation  of  a  petition  by  executors  or 
administrators  praying-  his  aid.and  by  the  exhibition 
of  an  account  of  the  personal  estate  and  debts  of 
the  deceased. 

It  is  no  objection  to  an  order  of  sale,  that  thesur- 
roirate  directs  a  village  plot  to  be  sold,  without  pre- 
scribing it  to  be  sold  in  lots  or  parcels ;  under  such 
order,  administrators  may  and  should  sell  bv  oar- 
eels. 

Sales  under  surrogates'  orders,  in  pursuance  of 
the  Act  of  1801,  might  be  either  public  or  private,  in 
the  discretion  of  the  executors  or  administrators 
obtaining  the  orders. 

An  administrator's  deed,  executed  subsequent  to 
the  Act  of  1813,  which  requires  sale  to  be  a  public 
vendue  and  on  notice,  if  executed  by  virtue  of  an 
order  granted  under  the  Act  of  1801,  is  valid,  al- 
though the  premises  conveyed  were  sold  at  private 
sale  and  without  public  notice. 

An  order  giving  authority  to  lease  real  estate  is 
not  a  revocation  of  a  previous  order  conferring 
power  to  sell ;  such  powers  may  well  exist  together. 

Evidence  of  abuse  of  power  by  administrators  is 
inadmissible  to  defeat  the  title  of  a  purchaser  under 
a  surrogate's  order. 

Citations -4  Wend.,  440;  1  R.  L.,  451,  sec.  25. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Seneca  Circuit  in  Dec.,  1831,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Circuit  Judges. 
The  lessor  of  the  plaintiff  claimed  to  recover 
an  undivided  third  of  a  village  lot,  called  lot 
No.  19,  in  or  near  the  Village  of  Waterloo. 
The  lot  is  part  of  a  tract  of  100  acres  conveyed 
to  the  father  of  the  lessor  by  the  Surveyor- 
General  of  the  State,  by  deed  bearing  date  in 
1804.  The  lessor  was  born  in  1807,  and  in  the 
same  year  his  father  died,  leaving  four  chil- 
dren, one  of  whom  died  without  issue.  The 
defense  set  up  was  under  an  administrator's 
deed,  by  virtue  of  a  surrogate's  order,  and  the 
defendant  accordingly  produced:  1.  Letters  of 
Administration  granted  by  the  surrogate  of 
Seneca,  bearing  date  Nov.  6.  1807,  appointing 
Mary  Bear,  John  Yost  and  Martin  Kendig,  Jr., 
administratrix  and  administrators  of  all  and 
singular  the  goods,  etc.,  of  Samuel  Bear,  de- 
ceased ;  3.  An  order  of  the  surrogate  for  the 
sale  of  certain  of  the  real  estate  of  the  decedent, 
bearing  date  Apr.  19,  1809.  In  this  order,  the 
"surrogate,  after  reciting  that  upon  the  [*442 
petition  of  the  administrators  of  the  decedent, 
setting  forth  that  his  personal  estate  was  in- 
sufficient for  the  payment  of  his  debts,  and 
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that  they  had  made  a  just  and  true  account  of 
his  personal  estate  and  debts,  as  far  as  they  had 
been  able  to  discover  the  same,  and  praying 
the  aid  of  the  surrogate  pursuant  to  the  statute 
in  such  case  made  and  provided,  an  order  had 
been  made  by  him  June  2,  1808,  which  had 
been  published  according  to  law,  directing  all 
persons  interested  in  the  estate  of  the  decedent 
to  appear  before  him,  the  surrogate,  at  his  of- 
fice, Aug.  25,  1808,  to  show  cause  why,  if  any 
they  had,  why  so  much  of  the  real  estate 
whereof  the  decedent  died  seised  should  not  be 
sold  as  would  be  sufficient  to  pay  his  debts, 
and  that  no  person  appeared  to  show  cause — 
proceeds  to  state,  that  on  the  day  of  the  date 
of  the  order,  to  wit:  Apr.  19,  1809,  the  admin- 
istrators appeared  before  him,  and  that  he 
heard  the  proofs  and  allegations  produced  by 
them,  and  upon  due  proof  and  examination 
did  find  and  adjudge  that  the  personal  estate 
of  the  decedent  was  insufficient  for  the  pay- 
ment of  his  debts,  and  that  the  administrators 
had  applied  such  parts  of  the  personal  prop- 
erty as  had  come  to  their  knowledge  towards 
the  payment  of  the  debts  of  the  decedent,  and 
that  there  yet  remained  due  and  unpaid  the 
sum  of  $3,733,  and  the  necessary  costs  and 
charges  attending  the  application  to  him  in  the 
matter  and,  therefore,  he  did  order  and  deter- 
mine certain  lots,  pieces  or  parcels  of  land 
(particularly  describing  them)  to  be  soli,  and 
a  deed  of  conveyance  to  be  executed  therefor 
by  the  administrators.  One  of  the  pieces  is 
described  in  the  order  in  these  words  :  "Also, 
so  much  of  the  hundred  acres  on  lot  No.  4,  in 
said  Town  of  Fayette,  which  was  conveyed  to 
the  said  Samuel  Bear  by  Simeon  De  Witt,  Sur- 
veyor-General, as  is  known  and  distinguished 
by  the  town  plot  called  the  Village  of  Jefferson 
(except  so  much  of  said  village  as  may  have 
been  heretofore  conveyed  by  the  said  Samuel 
Bear),  whereof  the  said  Samuel  Bear  died 
seised."  3.  The  defendant  produced  a  deed  in 
fee  from  the  administrators  of  Samuel  Bear, 
deceased,  to  Ephraim  Bear,  bearing  date  May 
13,  1814,  reciting  the  last  mentioned  order  of 
the  surrogate,  and  by  virtue  thereof  conveying 
443*]  to  the  grantee  lot  No.  *19,  the  premises 
in  question,  for  the  consideration  of  the  sum 
of  $40.  4.  A  deed  from  Ephraim  Bear  to  Will- 
iam Penyear  of  the  premises  in  question,  bear- 
ing date  Jan.  1,  1820,  the  consideration  ex- 
pressed in  which  was  $200.  It  was  admitted 
that  the  defendant  held  the  premises  as  the 
tenant  of  Penyear.  The  defendant  also  offered 
to  prove,  by  parol,  that  the  bargain  for  the 
sale  and  purchase  of  lot  No.  19  was  negotiated 
between  the  administrators  and  Ephraim  Bear, 
their  grantee,  and  the  consideration  for  the 
conveyance  to  him  paid  long  anterior  to  the 
date  of  the  deed,  and  previous  to  the  passage 
of  the  Act  of  the  Legislature  requiring  sales  un- 
der surrogates'  orders  to  be  at  public  auction; 
•which  evidence  was  objected  to  and  refused 
to  be  received  by  the  judge.  The  plaintiff  then 
produced  and  read  in  evidence  an  order  of  the 
surrogate  of  Seneca,  made  Oct.  25, 1810,  where- 
in, after  reciting  that  upon  the  petition  of  two 
of  the  administrators  of  Samuel  Bear,  deceased, 
setting  forth  that  it  would  be  advantageous  to 
the  heirs  of  the  decedent  to  lease  the  real  es- 
tate of  the  decedent,  for  the  payment  of  his 
debts  which  remained  unsatisfied  by  the  appli- 


cation  of  the  personal  estate  and  the  avails  of 
the  sale  of  a  part  of  the  real  estate,  and  that 
the  petitioners  had  made  a  just  estimate  and 
statement  of  the  sum  necessary  to  be  raised  to 
discharge  the  remainder  of  the  said  debts,  and 
the  time  which  it  would  require  to  raise  such 
sum,  and  praying  the  aid  of  the  surrogate  ;  he 
states  that  he  proceeded  to  hear  the  proofs  pro- 
duced, and  upon  due  proof  and  examination, 
did  find  and  adjudge  that  the  sum  of  $4,000 
ought  to  be  raised  for  the  purposes  aforesaid, 
and  that  it  would  require  the  term  of  14  years 
to  raise  such  sum  by  lease;  and  thereupon,  by 
virtue  of  the  authority  vested  in  him  by  an  Act 
of  the  Legislature  passed  Mar.  9,  1810,  author- 
ized the  administrators  to  lease  the  real  estate 
of  the  decedent,  for  the  purposes  aforesaid,  for 
the  term  of  14  years  from  Nov.  1  then  next. 
The  plaintiff  next  offered  to  prove,  that  imme- 
diately after  the  order  last  mentioned,  the  ad- 
ministrators proceeded  to  lease  and  did  lease 
certain  portions  of  the  real  estate  of  the  deced- 
ent, and  raised  money  thereupon  to  the  amount 
of  $4,000  ;  which  evidence  was  objected  to, 
and  rejected  by  the  judge.  *The  jury,  [*444 
by  the  consent  of  the  parties,  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Mr.  J.  M'Alister,  for  plaintiff.  The  right 
of  the  plaintiff  to  recover  cannot  be  questioned, 
unless  the  defense  interposed  be  sustained;  and 
it  is  insisted  it  should  not  prevail :  1.  Because 
the  sale  by  the  administrators  is  void  for  the 
want  of  certainty  in  the  surrogate's  order,  in 
the  description  of  the  premises  to  be  sold,  and 
in  the  general  power  conferred  to  sell  a  town 
plot  or  village.  2.  The  sale  is  void  for  the 
omission  to  show  that  the  premises  were  sold 
at  public  vendue.  It  is  true  that  the  Act  under 
which  the  order  was  made  does  not  require 
that  the  property  shall  be  sold  at  public  vendue; 
but  it  is  contended  that  it  was  always  the  duty 
of  trustees,  situated  as  were  the  administrators 
in  this  case,  to  dispose  of  the  property  intrust- 
ed to  them  at  public  sale,  and  that  the  Act  of 
1813,  requiring  sales  to  be  public,  was  merely 
declaratory  of  the  common  law.  3.  The  order 
to  sell  was  revoked,  abrogated  and  superseded 
by  the  order  to  lease;  it  was  then  shown  to  the 
surrogate  that  the  sum  required  to  pay  the 
debts  of  the  decedent  could  be  raised  by  leas- 
ing the  property  for  a  term  of  years.  The  sur- 
rogate made  an  order  accordingly,  and  in  pur- 
suance of  it,  the  sum  required  was  raised,  as 
the  plaintiff  offered  to  prove,  and  which,  for 
the  purpose  of  this  case,  must  be  considered  as 
proved.  What  right  had  the  administrators, 
after  the  money  was  raised,  to  sell  the  premi- 
ses in  question  ?  For,  allowing  that  both  the 
powers  of  leasing  and  selling  might,  exist  at  the 
same  time,  after  the  exercise  of  the  first  power, 
by  which  the  object  of  the  trust  was  accom- 
plished, the  second  could  not  be  exercised. 

Mr.  S.  Birdsall,  for  defendant.  It  was  not 
necessary  that  the  sale  should  have  been  at 
public  vendue.  The  order  of  sale  was  made  in 
pursuance  of  the  Act  of  1801,  which  did  not 
require  a  public  sale  ;  it  was  not  until  the  Act 
of  1813  that  a  sale  at  auction  was  directed. 
Even  had  the  sale  in  this  case  taken  place  after 
the  Act  of  1813  and  by  virtue  of  it,  the  title  of 
the  purchaser  would  not  have  been  affected  by 
the  want  of  conformity  in  the  sale  to  the  pro- 
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445*]  visions  of  the  statute.  1  II.  L.,  *451, 
sec.  25.  If  it  is  deemed  essential  that  the  sale 
should  be  shown  to  have,  in  fact,  taken  place 
anterior  to  1813,  the  cause  should  be  sent  back 
to  give  the  defendant  the  opportunity  of  prov- 
ing the  fact  as  he  offered,  but  was  not  permit- 
ted to  do ;  it  is  supposed,  however,  that  the 
court  will  presume  that  the  proceedings  were 
had  under  the  Act  of  1801.  The  order  of  sale 
was  sufficiently  certain  in  the  description  of 
the  premises  to  be  sold.  The  questions  raised 
as  to  the  abuse  of  power  by  the  administrators 
cannot  be  considered  upon  the  case  now  pre- 
sented to  the  court;  the  only  inquiry  is  whether 
the  surrogate  had  jurisdiction,  and  that  is  fully 
shown.  8  Johns.,  50  ;  8  Cow.,  178  ;  4  Wend., 
436.  The  order  to  lease  did  not  revoke  the 
power  to  sell  ;  it  recites  a  sale  of  part  of  the 
real  estate,  and  it  may  well  be  intended  that  the 
premises  in  question  were  a  portion  of  the 
premises  sold  ;  it  did  not  necessarily  revoke 
the  power  to  sell,  as  the  two  powers  may  well 
exist  together  ;  and,  besides,  there  is  no  evi- 
dence that  anything  was  done  under  the  power 
to  lease. 

By  the  Court,  Savage,  Ch.  J.  The  lessor, 
as  one  of  the  heirs  at  law  of  S.  Bear,  deceased, 
is  entitled  to  recover,  unless  the  heirs  have  been 
devested  by  operation  of  law.  The  Statute  of 
1801  gave  to  the  surrogate  power  to  make  an 
order  authorizing  the  executors  or  administra- 
tors to  sell  and  convey  the  real  estates  of  their 
testators  or  intestates,  whenever  it  should  be 
shown  to  be  necessary  for  the  payment  of  debts. 
It  has  been  decided,  in  Jackson  v.  Robinson,  4 
Wend.,  440,  that  the  suggestion  of  the  admin- 
istrator by  way  of  petition,  accompanied  by  an 
account,  is  sufficient  to  give  the  surrogate  ju- 
risdiction of  the  subject-matter.  Upon  due  ex- 
amination of  the  matter,  if  the  application  is 
well  founded,  the  surrogate  was  authorized  to 
make  an  order  directing  a  sale  of  a  part  or  the 
whole  of  the  real  estate  of  the  deceased  ;  that 
the  sale  should  be  made  and  the  conveyances 
executed  by  the  executors  or  administrators 
applying  for  such  order  ;  that  the  conveyance 
should  set  forth  the  order,  and  should  be  valid' 
and  effectual  against  the  heirs  and  devisees  of 
the  testator  or  intestate  and  all  claiming  under 
them.  If,  therefore,  the  proceedings  by  the  ad- 
ministrators in  this  case  have  been  regular, 
446*]  and  the  lot  in  question  *has  been  sold 
and  conveyed  according  to  the  directions  of  the 
statute,  the  defendant  has  the  better  title.  It 
is  proper,  therefore,  to  examine  the  objections 
which  have  been  made  to  the  deed. 

It  is  said  the  deed  is  void  for  want  of  cer- 
tainty in  description  in  the  order  of  the  surro- 
gate. The  description  is  this  :  "So  much  of  the 
hundred  acres  on  lot  No.  4  as  is  known  and 
distinguished  by  the  town  plot  called  the  Vil- 
lage of  Jefferson."  It  seems  that  a  map  was  re- 
ferred to,  culled  the  town  plot,  and  on  that 
map  a  portion  of  a  100  acre  lot  was  laid  down 
as  the  Village  of  Jefferson.  Such  a  description, 
I  apprehend,  is  sufficiently  definite.  Whether 
it  was  necessary  and  proper  to  order  the  whole 
plot  of  a  village  to  be  sold  is  not  a  question  of 
inquiry  in  this  cause.  If  the  parties  interested 
had  any  objection  to  the  order  when  made, 
they  might  have  appealed  from  it  to  the  proper 
tribunal,  and  thus  have  corrected  the  error,  if 
any.  The  order  of  the  surrogate  authorized  a 
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sale  of  the  whole  of  the  village  plot  not  already 
sold  ;  it,  of  course,  authorized  a  sale  of  every 
part,  and  there  is  nothing  in  the  order  compell- 
ing the  administrators  to  sell  the  whole  at  once, 
and  to  be  included  in  one  conveyance;  it  would 
have  been  indiscreet  to  do  so,  but  with  that  we 
have  nothing  to  do  at  present.  The  surrogate 
had  the  power ;  he  has  exercised  it,  and  in  a 
manner  which  was  legal.  The  administrators, 
therefore,  had  authority  to  sell  and  convey  the 
lot. 

It  is  objected  that  the  lot  should  have  been 
sold  at  public  sale.  The  Statute  of  1801,  which 
we  have  been  considering,  gives  no  direction 
as  to  the  manner  in  which  sales  should  be  made; 
they  might  be  at  public  or  private  sale,  in  the 
discretion  of  the  executors  or  administrators 
who  were  to  make  the  sale.  Were  it  not  for 
the  Act  of  1813,  I  apprehend  that  objection 
would  not  have  the  appearance  of  plausibility. 
In  the  revision  of  that  year,  the  provisions  of 
the  Act  of  1801,  relating  to  the  surrogates' 
powers,  are  subsantially  re-enacted,  and  then 
follows  a  new  provision,  1  R.  L.,  451,  sec.  25, 
that  no  lands  or  tenements  shall  be  sold  by 
virtue  of  any  such  order,  unless  such  sale  be  at 
public  vendue,  specifying  the  hours  between 
which  the  sale  shall  be  made,  and  directing 
what  notice  shall  be  given.  If  this  statute  gov- 
erns in  the  present  case.  *  the  sale  must  [*447 
be  admitted  to  be  void,  as  it  was  not  pretended 
that  it  was  public,  or  after  notice.  But  it  is 
contended  that  the  Statute  of  1813  can  have  no 
influence  upon  this  sale  ;  all  statutes  are  pro- 
spective, and  prospective  only,  unless  they  can- 
not have  full  operation  and  effect  without  a 
retrospective  construction.  The  order  spoken 
of  in  the  25  section  is  an  order  obtained  under 
that  Act ;  of  course,  previous  orders,  obtained 
under  the  Act  of  1801,  are  not  within  its  terms, 
nor  is  it  necessary  that  they  should  be  con- 
strued to  be  within  it;  the  25th  section  can  have 
a  fair  and  reasonable  operation  without  such 
construction.  The  deed  from  the  adminstrators 
bears  date  May  13,  1814,  subsequent  to  the  Act 
of  1813  ;  but  as  it  was  executed  by  virtue  ofan 
order  grunted  under  the  Act  of  1801,  which  did 
not  require  either  notice  of  the  sale,  or  a  pub- 
lic sale,  neither  was  necessary.  I  am  now  sup- 
posing that  the  sale  was  made  in  1814.  The  de- 
fendant offered  to  prove  that  the  contract  was, 
in  fact,  made  by  parol,  and  the  consideration 
paid  anterior  to  the  Act  of  1813.  This  evidence 
was  rejected,  but  on  what  ground  the  case 
does  not  inform  us;  probably  because  the  judge 
was  of  opinion  that  the  administrators  were 
to  be  governed  by  the  Act  of  1813.  It  is  true 
that  a  sale  of  lauds  in  contemplation  of  law  is 
not  made,  that  is  completed,  until  the  convey- 
ance is  executed  ;  but  if  a  parol  contract  was 
made  before  1813,  for  the  sale  of  the  lot  in  ques- 
tion, had  the  purchaser  paid  the  consideration 
and  received  possession,  there  can  be  no  doubt 
that  a  court  of  equity  would  have  decreed  per- 
formance, and  compelled  the  administrators  to 
convey.  This  consideration  raises  an  addition- 
al argument  in  favor  of  the  conclusion  that  the 
sale  and  conveyance  must  be  under  the  Law  of 
1801,  notwithstanding  the  intervention  of  the 
Act  of  1813,  between  the  payment  of  the  con- 
sideration and  bargain,  and  the  actual  convey- 
ance. Were  it  not  in  the  powei  of  the  admin- 
istrators in  1814  to  execute  a  valid  conveyance, 
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without  reciting  notice  of  a  sale  at  auction, 
and  showing  a  sale  so  made,  it  will  be  seen  that 
in  the  case  supposed  no  conveyance  could  be 
executed;  the  sale  could  not  be  completed;  the 
purchaser  could  not  receive  a  title  and,  possi- 
bly, must  lose  the  consideration  paid.  Neither 
of'the  Acts  of  1801  or  1813  are  limited  as  to  the 
time  within  which  sales  shall  be  made  by  virt- 
448*]  ue  *of  the  orders  obtained  under  them. 
I  am,  therefore,  of  opinion,  upon  the  facts  in 
the  case,  without  the  evidence  which  was  of- 
fered and  rejected,  that  the  sale  and  convey- 
ance were  legally  made  to  Ephraim  Bear. 

In  1810  an  order  was  obtained  authorizing 
the  administrators  to  lease  property  to  pay  the 
debts ;  and  it  is  contended  that  this  order  op- 
erated as  a  revocation  of  the  previous  order  for 
sale.  The  order,  in  its  terms,  certainly  is  not  a 
revocation.  The  power  of  leasing  was  not  au 
thorized  until  the  year  1810  and,  therefore, 
could  not  have  been  obtained  when  the  order 
to  sell  was  granted.  The  Act  of  1813,  which 
gives  the  surrogate  power  to  authorize  a  sale, 
contains  the  authority  to  lease,  and  for  aught 
I  can  find,  either  in  the  terms  of  the  statute, 
or  in  its  policy,  I  can  see  no  impropriety  in  au- 
thorizing the  administrators,  in  their  discre- 
tion, either  to  lease,  mortgage  or  sell  the  prop- 
erty, as  they  may  find  it  can  be  most  advanta- 
geously disposed  of.  The  object  is  to  dispose 
of  the  real  estate  to  the  best  advantage,  for  the 
purpose  of  raising  money  to  pay  the  debts.  So 
far,  then,  from  the  one  order  operating  as  a 
revocation  of  the  other,  I  apprehend  they  stand 
well  together. 

I  think  the  judge  was  correct  in  refusing  the 
evidence  to  show  the  amount  raised  by  leasing. 
Its  only  object  could  be  to  show  an  abuse  by 
the  administrators  of  the  powers  vested  in 
them.  This  is  not  an  action  calling  upon  the 
administrators  to  give  an  account  of  their 
trust  ;  nor  has  this  court  any  such  power;  nor 
is  it  a  case  where  the  purchaser  is  bound  to  see 
that  the  money  raised  by  the  sale  is  faithfully 
applied.  There  are  other  tribunals  before  which 
the  heirs  may  call  the  administrators  to  render 
an  account ;  but  here  we  are  pursuing  the  le- 
gal title,  which  is  invested  in  E.  Bear  and  his 
assignees. 

T/ie  defendant is  entitled  to  judgment. 

Cited  in-13  Wend.,  472 :  2  Edw.,  262  ;  5  N.  Y.,  513; 
26  N.  Y.,  62 ;  10  Barb.,  482 ;  6  Bos.,  487 :  1  Bradf .,  185. 
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Constitutional  Law — Construction  of  Various 
Provisions  in  the  Constitution  of  the  United 
States — Law  Regulating  the  Practice  of  Medi- 
cine Constitutional — Expulsion  of  Physician 


from  County  Medical  Society  Sustained — Such 
Society  may  Prefer  the  Same  Charges  against 
a  Physician  a  Second  Time — Acquittal  in 
Court  of  Criminal  Jurisdiction  on  Same 
Charges  not  a  Bar — Statutes  Affecting  the 
Remedy  Liberally  Construed. 

The  law  providing  for  the  expulsion  of  physicians 
from  medical  societies,  and  the  abrogation  of  their 
licenses  in  cases  of  gross  ignorance  or  misconduct 
in  their  profession,  or  when  guilty  of  immoral  con- 
duct or  habits,  is  a  valid  and  constitutional  law. 

The  constitutional  provision  that  no  one  shall  be 
held  to  answer  except  on  presentment  or  indict- 
ment means  that  no  one  shall  be  held  to  answer 
criminaliter  with  a  view  to  punishment  under  the 
criminal  law.  and  has  no  reference  to  disciplinary 
proceedings,  or  which  have  exclusive  regard  to 
some  special  character  or  relation  of  the  accused. 

The  provision  in  the  Constitution  of  the  U.  S. 
relative  to  trial  by  jury  applies  only  to  the  federal 
courts,  and  the  provision  in  the  Constitution  of  this 
State  securing  the  right  of  such  trial  as  heretofore 
used,  applies  only  to  cases  of  trials  of  issues  of  fact 
in  civil  and  criminal  proceedings  in  courts  of  jus- 
tice. 

The  provision  forbidding  the  creation  of  courts 
proceeding  differently  from  the  course  of  the  com- 
mon law,  refers  to  courts  exercising  the  usual  ju- 
risdiction of  courts  of  law,  but  proceeding  by  modes 
unknown  to  the  common  law. 

Where  rights  are  conferred  by  an  Act  of  the  Leg- 
islature, subject  to  determination  in  a  certain  man- 
ner, and  the  power  to  alter,  modify  or  repeal  is  re- 
served, the  Legislature  may  prescribe  a  new  and 
different  mode  in  which  the  rights  may  be  put  an 
end  to ;  and  under  such  modification  of  the  law,  a 
forfeiture  of  rights  may  be  declared,  although  the 
acts,  the  cause  of  the  forfeiture,  happened  previous 
to  such  modification. 

A  medical  society  is  not  precluded  from  prefer- 
ring charges  against  a  physician,  by  the  fact  of  the 
same  charges  having  been  once  before  passed  upon 
by  them,  and  not  sustained. 

The  trial  and  acquittal  of  a  physician  in  a  court 
of  criminal  jurisdiction,  upon  the  same  charges  ex- 
hibited against  him  by  a  medical  society,  are  no  bar 
to  an  inquiry  under  the  statute  for  the  purpose  of 
depriving  him  of  his  right  to  practice  physic  and 
surgery. 

Citations-1  R.  S.,  53,  sec.  7;  93,  sec.  72;  108.  sees.  23, 
24;  8  Cow.,  815.  n.  6;  3  Cow.,  701;  8  Wend.,  85;  3  Paige, 
45 ;  2R.  L.,  219,  n;  222,  sec.  14 ;  224,  sec.  23. 

riERTIORARI  to  the  judges  of  the  Oneida 
W  C.  P.  The  judges  of  the  Oneida  C.  P. 
having,  in  pursuance  of  the  provisions  of  the 
Revised  Statutes,  1  R.  S.,  452,  sec.  3,  etc.,  ex- 
pelled Newell  Smith,  a  practicing  physician 
and  surgeon  of  the  County  of  Oneida,  from 
the  County  Medical  Society,  and  declared  him 
forever  thereafter  incapable  of  practicing  phys- 
ic and  surgery  within  this  State,  a  certiorari 
was  sued  out  to  bring  up  the  proceedings  to 
this  court.  From  the  return  made  by  the 
judges,  it  appeared  that  at  the  annual  meeting 
of  the  Medical  Society  of  the  County  of  Oneida. 
held  *July  6,  1830,  a  charge  of  gross  [*45O 
misconduct  in  his  profession  was  exhibited 
against  Smith,  as  a  member  of  the  Society  and 
a  practicing  physician,  for  that  he,  June  10, 
1828,  at,  etc.,  wantonly  and  without  cause  or 
necessity,  or  the  supposition  that  the  same  was 


NOTB-1.  Construct  ion  of  statutes  affecting  the  remedy. 

Though  statutes  affecting  vexted  interests  arestrictly 
construed,  when  such  statutes  affect  the  remedy 
merely,  they  are  not  generally  within  the  rule.  See 
People  v.  Tibbete.  4  Cow.,  384,  note. 

2.  Constitutional  law— Construction  of  the  Federal 
Coniititution  as  affecting  the  States. 

"  It  i*  to  be  obseived  »f  this  instrument,  that  being 
framed  for  the  establishment  of  a  national  govern- 
ment, it  is  a  settled  rule  of  construction  that  the 
limitations  it  imposes  upon  the  powers  of  govern- 
ment are  in  all  cases  to  b"  understood  as  limitations 
upon  the  Government  of  the  Union  only,  except 
where  the  States  are  expressly  mentioned.  Cooley 
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Const.  Lim.,  !p.  19.  See,  also,  Jackson  v.  Wood,  2 
Cow..  819 ;  Livingston  v.  Mayor,  8  Wend.,  85 ;  Lee  v. 
Tillotson,  24  Wend.,  337  :  Barker  v.  People,  3  Cow., 
686 ;  James  v.  Commonwealth,  12  Serg.  &  R.,  220 ; 
Colt  v.  Tves,  12  Conn..  243;  State  v.  Barnett,  3  Kan., 
250;  N.  M.  Ry.  Co.  v.  Maguire,  49  Mo.,  490;  Prescott 
v.  State,  19  Ohio  St.,  184 ;  Bigelow  v.  Bigelow,  120 
Mass..  320;  Lincoln  v.  Smith,  27  Vt.,  328;  Boyd  v. 
Ellis.  11  Iowa.  97;  Campbell  v.  State,  11  Ga.,  353; 
Burron  v.  Baltimore,  32  U.  8.  (7  Pet.),  243 ;  Livings- 
ton's Lessee  v.  Moore,  32  IT.  S.  (7  Pet.),  469 ;  Purvear 
v.  Commonwealth,  72  U.  8.  (5  Wall.),  475 ;  Twitchell 
v.  Commonwealth,  74  U.  S.  (7  Wall.),  321 :  Walker  v. 
Sanvinet,92,  U.  8.,  90;  Munnv.  Illinois, 94 U.S.,  113. 
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necessary,  by  violent  means,  caused  and  pro- 
cured one  M.  M.,  the  wife  of  A.  P.  M.,  to  mis- 
carry of  a  child,  and  thereby,  then  and  there, 
caused  and  procured  an  abortion  of  the  said 
•child,  with  which  she  was  then  pregnant ;  and 
also  a  charge  of  immoral  conduct  and  habits 
was  exhibited  against  him,  for  that  he,  on,  etc., 
and  for  the  period  of  a  year  then  next  follow- 
ing, carried  on  a  criminal  and  adulterous  sex- 
ual intercourse  with  M.  M.,  the  wife  of  A.  P. 
M.,  at,  etc.  July  27,  at,  etc.,  a  special  meet- 
ing of  the  Society  convened  in  pursuance  of 
^iue  notice  to  consider  the  charges :  there  being 
present  at  such  meeting  the  president  of  the 
Society,  the  secretary  and  29  members,  and 
the  same  having  been  considered,  it  was  re- 
solved (two  thirds  of  the  members  present  con- 
curring) that  the  charges  were  well  founded. 
July  30  a  copy  of  the  charges  and  of  the  vote 
of  the  Society  thereon  was  delivered  to  Smith, 
and  another  copy  to  the  district  attorney  of  the 
county,  who,  Aug.  2,  gave  notice  to  Smith 
that  the  judges  of  the  Court  of  C.  P.  of  Oneida 
Co.  would  meet  on,  etc.,  at,  etc.,  for  the  pur- 
pose of  hearing  and  determining  the  charges 
made  against  him.  At  the  time  and  place  ap- 
pointed five  judges  of  the  C.  P.  attended,  the 
district  attorney  appeared  to  conduct  the  prose- 
cution of  the  charges,  and  Smith  appeared 
with  counsel  to  defend  ;  Smith  objected  to  any 
further  proceedings,  on  the  ground  that  the 
Act  of  the  Legislature  under  which  the  pro- 
ceedings were  had  was  unconstitutional  and 
void,  alleging  it  to  be  in  violation  of  the  Con- 
stitution of  the  U.  S.,  the  Constitution  of  this 
State,  and  of  the  Bill  of  Rights.  He  further 
objected  that  previous  to  the  proceedings  be- 
ing had  before  the  Medical  Society  which  were 
now  presented  to  the  judges,  to  wit:  Mar.  5, 
1830,  the  same  charges  against  him  and  speci- 
fications had  been  presented  to  the  Medical  So- 
ciety of  Oneida ;  that  a  special  meeting  of  the 
Society  had  thereupon  been  called  and  as- 
sembled, and  that  two  thirds  of  the  members 
present  at  such  meeting  had  not  concurred  in 
45  l*Jpronouncing*the  charges  well  founded. 
He  also  objected  that  he  had  been  indicted  in 
relation  to  the  charge  of  abortion,  and  had 
been  tried  at  the  Oyer  and  Terminer  and  ac- 
quitted ;  in  reference  to  this  last  objection  it 
was  conceded  by  the  parties  that  the  child  re- 
ferred to  in  the  charges  and  in  the  indictment 
was  not  a  quick  child,  and  that  Smith  was  ac- 
quitted at  the  Oyer  and  Terminer  on  the  ground 
that  the  offense  charged  against  him  was  not, 
at  the  time  of  the  commission  thereof,  punish- 
able by  law.  All  which  objections  were  over- 
ruled by  the  judges,  who  proceeded  to  hear 
the  proofs  adduced  before  them,  and  having 
duly  considered  the  same,  three  out  of  the 
number  of  five  judges  who  attended  the  hear- 
ing were  satisfied  that  the  charges  were  true, 
and  made  an  order  expelling  Smith  from  the 
Medical  Society  of  the  County,  and  declaring 
him  forever  thereafter  incapable  of  practicing 
physic  and  surgery  within  this  State. 

'//'.  J.  A.  Spencer,  for  the  plaintiff  in 
error.  The  Act  under  which  these  proceed- 
ings have  been  had  is  unconstitutional  and, 
therefore,  void.  By  it  a  tribunal  is  created 
proceeding  in  a  course  unknown  to  the  com- 
mon law,  having  power  conferred  upon  it  to 
take  cognizance  of  the  immoral  conduct  or 
WEND.  10. 


habits  of  a  portion  of  the  community  belong- 
ing to  a  particular  profession,  and  to  impose 
punishments  of  the  severest  character.  There 
is  not  a  crime  nor  an  offense  known  to  the  laws 
of  which  this  tribunal  may  not  inquire ;  and 
the  party  charged  is  bound  to  answer,  not  on 
the  presentmenfor  indictment  of  a  grand  jury, 
but  upon  the  opinion  of  two  thirds  of  a  spe- 
cial meeting  of  a  Medical  Society,  acting  with- 
out the  solemnity  of  an  oath,  or  being  guided 
by  the  testimony  of  witnesses.  This,  it  is  in- 
sisted, is  a  palpable  violation  of  that  provision 
of  the  Constitution  which  declares  that  no 
person  shall  be  held  to  answer  for  a  capital  or 
other  infamous  crime,  unless  on  presentment 
or  indictment  of  a  grand  jury.  Besides,  in- 
stead of  having  a  trial  by  a  jury,  who  must 
acquit  unless  all  concur  in  a  verdict  of  con- 
demnation, the  accused  is  tried  by  a  commis- 
sion of  five  judges,  a  majority  of  whom  are 
authorized  to  condemn.  Here  again  it  is  sub- 
mitted that  the  Constitution  has  been  violated, 
which  provides  that  the  trial  of  all  crimes  shall 
be  by  jury  (Constitution  of  the  U.  *S.),  [452 
and  that  the  trial  by  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  remain  in- 
violate forever,  and  no  new  court  shall  be  in- 
stituted but  such  as  shall  proceed  according 
to  the  course  of  the  common  law.  Const.  N. 
Y.  By  the  Bill  of  Rights  also  it  is  declared 
that  no  member  of  this  State  can  be  disfran- 
chised or  deprived  of  any  of  the  rights  or  privi- 
leges secured  to  any  citizen  thereof,  unless  by 
the  law  of  the  land  or  the  judgment  of  his 
peers.  The  right  of  the  Legislature  to  regu- 
late the  practice  of  physic  and  surgery  is  con- 
ceded, but  it  is  denied  that  they  have  the  power 
to  declare  the  immoral  conduct  or  habits  of 
the  members  of  any  particular  profession  a 
public  offense,  and  to  subject  the  offenders  to 
a  trial  in  a  tribunal  unknown  to  the  common 
law.  The  right  to  pursue  the  profession  of  a 
physician  belongs  to  every  citizen,  subject 
only  to  such  requirements  as  to  learning,  skill 
and  science  as  the  Legislature  may  think  prop- 
er to  prescribe  as  a  prerequisite  to  his  admis- 
sion, or  as  a  condition  of  his  continuance  in 
the  profession;  and  he  cannot  be  disfranchised 
or  deprived  of  this  right  but  by  the  law  of  the 
land  or  the  judgment  of  his  peers,  and  yet  the 
plaintiff  in  error  has  been  disfranchised  by  a 
court  not  proceeding  according  to  the  course 
of  the  common  law,  created  not  for  the  pur- 
pose of  passing  upon  the  fitness  of  individuals 
to  remain  members  of  a  profession  in  reference 
to  qualifications,  but  to  inquire  into  violations 
of  moral  conduct.  The  counsel  here  read  the 
remarks  of  Blackstone  upon  the  erection  of 
new  tribunals  for  the  decision  of  facts,  with- 
out the  intervention  of  a  jury,  and  his  caution 
to  guard  with  jealous  circumspection  against 
the  introduction  of  new  and  arbitrary  methods 
of  trial,  3  Bl.  Com.,  380 :  and  also  referred  to 
3  Hamilton's  Works,  259,  No.  83,  and  3  Dall., 
388.  The  counsel  next  insisted  that  even  if 
the  law  was  not  unconstitutional  in  the  points 
of  view  in  which  he  had  presented  it,  the 
plaintiff  in  error  was  not  amenable  to  it,  for 
the  offense  charged,  if  committed,  took  place 
previous  to  the  existence  of  the  law  creating 
the  punishment :  the  law,  therefore,  as  to  the 
offense  in  question,  was  ex  post  facto.  He  also 
insisted  that  the  charges  presented  against  his 
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client,  having  once  been  rejected  by  the  Medi- 
cal Society,  such  rejection  ought  to  have  been 
considered  as  a  bar  to  the  prosecution ;  that 
the  Society  having  passed  upon  the  charges,  it 
453*]  was  functus  officio,  and  had  *not  the 
power  subsequently  to  review  them  ;  contend 
ing  that  as  the  Society  was  not  like  a  grand 
jury,  composed  of  different  and  distinct  indi- 
viduals, but  consisting  of  the  same  body  of 
men,  sound  policy  required  that  a  complaint 
once  made  and  rejected  should  not  be  revived; 
and  finally,  that  the  indictment  and  trial  of 
the  plaintiff  in  error  in  a  criminal  court,  for 
the  same  offense,  was  a  conclusive  bar  to  the 
prosecution  ;  and  if  the  acquittal  of  the  party 
was  for  the  reason,  as  had  been  contended, 
that  the  offense  was  not  punishable  by  the  ex 
isting  laws,  a  more  conclusive  argument  could 
not  be  presented  to  show  that  the  order  of  the 
judges  complained  of  should  be  reversed. 

Mr.  H.  Denio,  District  Atty.  of  Oneida, 
contra.  The  statute  under  which  the  proceed- 
ings were  had  in  this  case  does  not  conflict 
with  the  provision  that  "  no  member  of  the 
State  shall  be  disfranchised  or  deprived  of  any 
of  his  rights  or  privileges  secured  to  any  citi- 
zen thereof,  unless  by  the  law  of  the  land  or 
the  judgment  of  his  peers,"  because  the  sole 
object  of  that  provision  is  to  guard  the  citizen 
against  acts  done  without  law,  and  is  a  para- 
phrase of  the  provision  in  Magna  Charta 
guarding  against  arbitrary  acts  and  illegal  ex 
actions,  under  what  was  called  the  King's  pre- 
rogative. Stat.  atL.,  p.  13  ;  Magna  Charta,  ch. 
29  ;  2  Dwar.,  Stat.,  809.  But  supposing  this 
provision  to  read,  "  that  no  citizen  shall  be  de- 
prived of  his  rights  or  privileges  except  by  the 
judgment  of  his  peers,"  or  in  other  words  "  by 
a  trial  by  jury,"  the  party  accused  here  cannot 
complain  of  any  Act  of  the  Legislature  affect- 
ing his  privileges,  as  he  has  no  privileges  as  a 
physician  but  such  as  are  granted  by  the  Leg- 
islature, and  accepted  by  him  subject  to  such 
modifications  as  may  from  time  to  time  be 
made.  As  long  since  as  1796,  it  was  declared 
unlawful  for  any  person  not  regularly  licensed 
to  practice  physic  and  surgery  ;  county  med- 
ical societies  were  established,  who  were  au- 
thorized to  make  by-laws  relative  to  the  admis- 
sion and  expulsion  of  members,  and  the  Legis- 
lature reserved  the  right  to  alter,  modify  or  re- 
peal the  Act  on  the  subject,  whenever  they 
should  deem  it  necessary  or  expedient.  In  1797 
a  penalty  for  practicing  without  a  license  was 
454*]  superadded,  *and  these  Acts  were  all 
re-enacted  in  1813.  2  R.  L.,  219,  sees.  12,  14, 
23.  It  was  not  pretended  that  Smith  had  a  li- 
cense to  practice  as  a  physician  previous  to 
1806  ;  consequently,  all  the  rights  he  had  as  a 
physician  were  subject  to  legislative  modifica- 
tion, and  surely  it  cannot  be  pretended  but 
that  by  the  provisions  of  the  Revised  Statutes, 
he  is  much  more  effectually  secured  in  the  en- 
joyment of  his  rights  than  under  the  previous 
laws. 

Nor  is  the  Act  of  the  Legislature  in  conflict 
with  the  constitutional  provision,  "that  no  per- 
son shall  be  held  to  answer  for  a  capital  or 
other  infamous  crime,  unless  on  presentment 
or  indictment  of  a  grand  jury."  The  primary 
object  of  this  provision  was  to  abolish  ex  officio 
informations,  but  it  is  not  denied  that  it  estab- 
lishes, as  a  fundamental  rule  in  the  execution 
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of  the  criminal  laws,  in  respect  to  the  offenses 
to  which  it  applies,  that  an  accusation  must  be 
made  by  a  grand  jury  ;  but  it  has  no  applica- 
tion to  this  case  ;  the  party  accused  here  was 
not  held  to  answer,  within  the  meaning  of  this 
provision,  nor  was  he  charged  with  a  crime,  in 
the  legal  sense  of  the  term.  1  Chit.,  Cr.  L., 
599  ;  20  Johns.,  460. 

Nor  does  the  statute  violate  any  of  the  con- 
stitutional provisions  securing  the  trial  by 
jury.  The  provision  in  the  Constitution  of  the 
U.  S.,  that  "  the  trial  of  all  crimes  except,  etc., 
shall  be  by  jury,"  applies  only  to  the  Federal 
Courts,"  and  is  not  restrictive  of  the  state  tri- 
bunals ;  2  Cow.,  815,  818,  n.;  3  Cow.,  701  ;  8 
Wend.,  85  ;  3  Paige,  45  ;  and  the  provision  in 
the  State  Constitution  guaranties  a  trial  by 
jury  only  in  cases  in  which  it  has  been  before 
used  :  that  is,  in  the  prosecution  of  offenses  in 
the  course  of  criminal  justice,  and  in  the  decis- 
ion of  issues  of  fact  in  civil  cases.  It  does  not 
extend  to  inquiries  for  collateral  purposes,  as 
in  proceedings  against  attorneys  or  officers  of 
courts  for  contempts,  or  against  the  member  of 
a  medical  society,  where  the  object  is  not  the 
punishment  of  the  offender,  but  to  purge  of  an 
unworthy  member  a  profession  in  which  pur- 
ity of  conduct  and  character  are  all  important. 
A  proceeding  against  an  attorney  for  contempt 
is  no  violation  of  the  constitutional  right  of 
trial  by  jury,  and  a  punishment  inflicted  in 
consequence  of  such  proceeding,  is  no  bar  to  a 
criminal  prosecution.  Again  ;  when  the  offense 
*charged  was  committed,  to  procure  [*455 
the  abortion  of  a  child  not  quick,  was  not  in- 
dictable. 3  Chit.  Cr.  Law,  797-800  ;  1  Hawk., 
121,  sec.  16  ;  9  Mass.,  387. 

Thestatute  in  question  is  consistent  also  with 
the  constitutional  provision,  forbidding  the 
creation  of  new  courts  proceeding  differently 
from  the  course  of  the  common  law.  This  pro- 
vision refers  to  tribunals  exercising  the  usual 
jurisdiction  of  courts  of  law,  but  proceeding 
by  modes  unknown  to  the  common  law  ;  it 
does  not  forbid  the  creation  of  boards  of  com- 
missioners, or  other  tribunals  for  conducting 
inquiries  for  purposes  other  than  the  adminis- 
tration of  civil  and  criminal  justice.  It  is  sub- 
stantially a  transcript  of  a  statute  passed  in  the 
reign  of  Charles  I.  to  destroy  the  Courts  of 
Star  Chamber  and  High  Commission,  4  Stat.  at 
L.,  816,  sec.  5;  Dwar.,  Stat.  pt.  2,  p.  294; 
which  courts,  in  almost  all  their  forms  of  pro- 
ceeding, departed  from  the  usages  of  the  com- 
mon law,  and  assimilated  them  to  the  civil  law; 
a  forum  like  that  before  which  these  proceed- 
ings were  had  is  not  a  court.  As  to  the  Bill  of 
Rights,  what  is  in  it  beyond  the  Constitution  is 
but  statute  law,  of  no  more  force  than  any 
other  statute  and,  consequently,  may  be  re- 
pealed. Upon  the  whole,  an  Act  of  the  Legis- 
lature, deliberately  enacted  in  all  the  forms  of 
the  Constitution,  should  not  be  declared  void, 
unless  it  is  void  beyond  all  doubt.  4  Wh.,  625; 

3  Dull.,  399. 

It  was  not  illegal  that  the  Medical  Society 
should  consider  the  subject  of  the  charges, 
after  having  once  acted  in  the  matter  without 
pronouncing  them  well  founded.  This  accusa- 
tory power  is  like  that  of  a  grand  jury,  and  it 
is  undeniable  that  a  complaint  may  be  and  fre- 
quently is  preferred  to  successive  grand  juries, 

4  Bl.  Com.,  305 ;  1  Chit.  C.  L.,  325  ;  and  the- 
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fact  that  the  Medical  Society  acts  upon  extra- 
judicial  information,  is  an  additional  reason 
why  they  should  not  be  precluded  from  a 
second  inquiry. 

The  judges*  could  not  inquire  into  the  pro- 
ceedings of  the  Medical  Society,  the  powers  of 
the  Society  being  co-ordinate  with  those  of  the 
judges,  and  not  subordinate,  and  the  authority 
of  the  judges  being  limited  and  special.  If  any 
error  occurred  in  the  proceedings  of  the  Soci- 
ety, it  could  be  corrected  only  by  cerliorari  ad- 
dressed to  that  body  ;  the  judges  could  not  re- 
456*Jturn  *as  to  what  was  done  by  the  Society, 
the  Society  being  entitled  to  answer  for  itself. 

The  certiorari  in  this  case  brings  up  only  the 
record,  and  not  the  evidence  or  the  decisions  in 
its  admission  or  rejection  ;  the  judges  could  be 
required  to  return  only  enough  to  show  that 
they  had  jurisdiction,  and  everything  returned 
by  them  not  called  for  by  the  process,  will  be 
disregarded.  6  Cow.,  556;  2Cai.,  179;  2 Wend.. 
564;  5  Id.,  98. 

The  acquittal  of  the  accused  in  the  Oyer  and 
Terminer  was  no  bar  ;  he  was  acquitted  be- 
cause the  offenses  charged  were  not  indictable. 
The  failure  to  have  proved  the  charges  before 
the  judges  would  have  been  no  bar  to  a  crimi- 
nal prosecution,  nor  would  the  conviction  of 
the  accused  before  them  have  been  evidence  in 
a  criminal  court ;  the  object  of  the  two  inqui- 
ries are  totally  distinct  and  different.  1  Phil. 
Ev.,  247  ;  14  Johns.,  79. 

By  the  Court,  Sutherland,  J.  I  see  no  con- 
stitutional objections  to  the  law,  1  R.  S.,  452, 
under  which  the  proceedings  in  this  case  were 
had  ;  it  undertakes  to  regulate,  by  some  gen- 
eral provisions,  the  practice  of  physic  and  sur- 
gery in  this  State  ;  and  with  a  view  to  the 
moral  character,  as  well  as  the  learning  and 
skill  of  the  members  of  this  most  useful  and 
responsible  profession,  it  gives  to  the  county 
medical  societies  the  right  to  try  any  of  their 
members  against  whom  specific  charges  of 
gross  ignorance  or  misconduct  in  his  profes- 
sion, or  of  immoral  conduct  or  habits,  may  be 
brought. 

It  is  contended,  in  the  first  place,  that  this 
law  violates  that  provision  of  the  Bill  of  Rights 
and  of  the  Constitution  of  this  State  which  de- 
clares that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  (ex- 
cept, etc.),  unless  on  presentment  or  indictment 
of  a  grand  jury,  1  R.  S. ,  53,  sec.  7  ;  Id. ,  93, 
sec.  72  ;  2.  That  it  conflicts  with  those  provis- 
ions of  the  Constitution  of  the  U.  S.  and  of 
this  State  which  secure  to  the  citizens  the  right 
of  trial  by  jury,  and  prohibit  the  establishment 
of  any  new  court,  except  such  as  shall  proceed 
according  to  the  course  of  the  common  law  ; 
and  it  is  also  contended  that  the  law  could  not 
be  properly  applied  to  the  offense  charged  in 
this  case,  inasmuch  as  it  is  alleged  to  have  been 
committed  in  June,  1828,  whereas  the  law  did 
457*]  not  *go into  operation  until  Jan.,  1830. 
In  the  opinion  of  the  court,  the  answers  given 
by  the  district  attorney  to  these  various  objec- 
tions are  entirely  satisfactory. 

When  the  Constitution  speaks  of  a  person 
not  being  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  presentment  or 
indictment,  etc. ,  it  means  to  answer  in  a  course 
of  criminal  proceedings — to  answer  criminal- 
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tier,  with  a  view  to  punishment  under  the  crim- 
inal law,  and  has  no  reference  whatever  to 
those  collateral  or  incidental  proceedings  which 
are  disciplinary  in  their  character,  or  nave  ex- 
clusive regard  to  some  special  character  or  re- 
lation which  belongs  to  the  individual. 

The  provision  in  the  Constitution  of  the  U. 
S.,  in  relation  to  the  trial  by  jury,  applies  only 
to  the  Federal  Courts;  and  our  State  Constitu- 
tion secures  the  right  in  all  cases  in  which  it 
has  heretofore  been  used.  Now  it  never  was 
in  use.before  or  since  the  adoption  of  the  Con- 
stitution, in  cases  like  this.  It  applies  only  to 
cases  of  trials  of  issues  of  fact  in  civil  and  crim- 
inal proceedings  in  courts  of  justice.  8  Cow., 
815,  n.  6;  3  Id.,  701;  8  Wend.,  85;  3  Paige,  45. 
The  proceedings  under  this  statute  are  not  a 
trial  as  for  an  offense  with  a  view  to  punish- 
ment, but  a  mere  summary  inquiry  to  ascertain 
facts  for  a  collateral  purpose. 

Nor  is  this  a  court  proceeding  differently 
from  the  course  of  the  common  law.  The  pro- 
vision of  our  Constitution,  which  forbids  the 
creation  of  such  courts,  refers,  as  was  cor- 
rectly urged  in  argument,  to  courts  exercising 
the  usual  jurisdiction  of  courts  of  law, but  pro- 
ceeding by  modes  unknown  to  the  common 
law;  but  it  does  not  prohibit,  and  never  has 
been  considered  as  prohibiting  the  organization 
of  various  tribunals,  as  commissioners, etc.,  for 
other  purposes  than  the  administration  of  civil 
or  criminal  justice. 

The  power  conferred  by  this  statute  is  sim- 
ilar in  its  character  and  consequences  to  that 
which  is  possessed  by  the  courts  of  record  of 
this  State  over  counselors,  solicitors  and  at- 
torneys. They  may,  by  Statute  1  R.  S.,  108, 
sec.  23,  24,  be  removed  or  suspended  by  the 
several  courts  to  which  they  belong.  The  24th 
section  prescribes  the  mode  of  proceeding  in 
such  cases.  *They  are  strictly  sum-  [*458 
mary.  A  copy  of  the  charges  is  to  be  delivered 
to  the  party,  and  he  is  to  have  an  opportunity 
of  being  heard.  But  there  is  no  grand  jur}r  to 
indict,  or  petit  jury  to  try,  nor  any  of  the  usual 
concomitants  of  a  trial  by  jury;  and  yet  I  believe 
no  constitutional  objections  were  ever  raised  to 
this  jurisdiction. 

The  practice  of  physic  and  surgery  in  this 
State  was  regulated  by  law  as  early  as  1760,  2 
R.  L.,  219,  n.,  and  such  regulations  have  been 
altered  and  extended  from  time  to  time,  down 
to  the  passing  of  the  Act  in  question.  Under 
the  law,  as  it  previously  existed,  the  County 
Medical  Society  were  authorized  to  make  such 
by-laws  and  regulations  relative  to  the  admis- 
sion and  expulsion  of  members  as  they  thought 
fit  and  proper,  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  State.  2  R.  L.,  222, 
sec.  14.  The  present  Act  only  regulates  the  ex- 
ercise of  a  power  which  previously  existed;  it 
does  not,  that  I  perceive,  in  any  respect  increase 
the  power  which  those  societies  before  had  a 
right  to  exercise  over  their  members;  it  pre- 
scribes a  more  formal  mode  of  investigating 
any  imputations  against  its  members,  before  the 
right  to  suspend  or  expel  them  shall  be  exer- 
cised; it  essentially  increases,  instead  of  dimin- 
ishing their  security.  This  observation  is  also 
a  sufficient  answer  to  the  objection  that  the  law 
is  retrospective  in  its  operation  :  it  merely 
changes  the  form  of  proceeding.  But  the  Leg- 
islature, by  the  Act  of  1813.  2  R.  L.,  224,  sec. 
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23,  reserved  the  right  to  alter,  modify  or  repeal 
its  provisions  at  pleasure. 

Without  stopping  to  inquire  whether  any 
error,  which  may  have  been  committed  by  the 
Medical  Society  in  the  preliminary  proceedings 
in  this  case,  can  be  reached  by  this  certiorari, 
or  whether  the  judges  had  a  right  to  inquire 
into  the  regularity  of  those  proceedings,  or  how 
much  of  the  proceedings  before  the  judges 
themselves  is  regularly  brought  up,  and  is  now 
before  us,  I  shall  content  myself  with  saying 
that  I  see  no  error  or  irregularity  in  any  part 
of  the  proceedings,  either  of  the  Medical  So- 
ciety or  the  judges. 

The  Medical  Society  were  not  ousted  of  their 
jurisdiction  in  the  matter,  by  having  once  re- 
fused to  prefer  these  charges.  In  that  proceed- 
ing they  are  but  accusers,  like  a  grand  jury, 
459*]  *and  may  receive  additional  testi- 
mony or  reconsider  the  case,  and  change  their 
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determination    upon    the    original    evidence. 

The  trial  and  acquittal  of  the  defendant  upon 
the  indictment  for  producing  the  abortion  was 
no  bar  to  this  proceeding;  they  are  entirely  dis- 
tinct and  independent  proceedings,  having  dif- 
ferent objects  and  results  in  view;  the  one  hav- 
ing regard  to  the  general  welfare  and  criminal 
justice  of  the  State;  the  other  simply  and  ex- 
clusively to  the  respectability  and  character  of 
the  medical  profession,  and  the  consequences 
connected  with  or  necessarily  flowing  from  it. 
It  is  immaterial  therefore,  in  my  judgment, 
whether  the  offense  mentioned  in  the  charge 
was  indictable  or  not,  and  whether  the  indict- 
ment was  disposed  of  upon  its  merits,  or  upon 
some  matter  of  form. 

Proceedings  of  Judges  affirmed. 

Cited  in— 50  N.  Y.,  279,  280,  281 ;  57  N.  Y.,  438 ;  24 
Barb.,  580;  44  How.  Pr.,  191;  50  How.  Pr.,  494;  18  Abb. 
Pr.,  281;  2  Park.,  318;  35  Ind.,  53;  39  Ind.,  537. 
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46  1*]  *MERCEIN  v.  ANDRUS  &  MACK. 

Partnership  —  Partner,  not  Liable  on  Indorse- 
ment of  Note  by  His  Copartner  in  Firm 
Name,  Out  of  the  Course  of  Business,  though 
Present  when  Made  —  Assent  not  Presumed  — 
Statute  of  Frauds  —  Promise  to  Pay  Debt  of 
Another. 

A  partner  Is  not  liable  to  the  payment  of  a  note 
indorsed  by  his  copartner  in  the  name  of  the  firm, 
out  of  the  course  of  the  partnership  concerns,  al- 
though he  be  present  and  near  the  arrangement  re- 
specting the  indorsement;  his  assent  must  be  proved, 
and  will  not  be  presumed. 

A  promise  to  pay  the  debt  of  a  third  person,  in 
consideration  of  the  promisee  surrendering  proper- 
ty levied  upon  by  execution,  is  an  original  undertak- 
ing1, and  need  not  be  in  writing  to  render  it  valid. 


was  an  action  of  assumpsit,  tried  at  the 
J.  Tompkins  Circuit  in  June,  1830,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  declaration  contained  three  special 
counts,  and  also  the  common  money  counts. 
In  the  first  count.the  plaintiff  states  that  in  con- 
sideration of  his  abandoning  a  levy  made  under 
an  execution  in  his  favor,  on  the  property  of 
one  Ephraim  Reed,  the  defendant  in  the  execu- 
tion, the  defendants  in  this  cause  promised  that 
they  would  pay  off  and  discharge  the  damages 
and  costs  due  from  Reed  to  the  plaintiff  (which 
had  been  stated  to  be  $265.83),  and  that  he  did 
accordingly  abandon  the  levy.  In  the  second 
count  it  is  stated,  that  for  the  like  consideration, 
the  defendants  promised  that  they  would  take 
care  and  have  the  plaintiff  paid  his  demand 
against  Reed;  and  in  the  third  count  it  is  stated, 
that  in  consideration  that  the  plaintiff  would 


NOTE.— Partnership— Power  of  partners  to  bind 
Jlrm, 

One  partner  cannot  bind  the  firm  on  a  note  given 
by  him  for  his  individual  debt.  Livingston  v.  Has- 
tie,  2  Cai.,  246 ;  Dubois  v.  Roosevelt,  4  Johns.,  283 ; 
Livingston  v.  Roosevelt,  4  Johns,  251 ;  Doty  v.  Bates. 
11  Johns..  544;  Dob  v.  Halsey,  16  Johns.,  34;  Williams 
v.  Walbridge,  3  Wend.,  415 ;  Wardell  v.  Hughes,  3 
Wend..  419";  Vallett  v.  Parker,  6  Wend.,  615;  Bank 
of  Rochester  v.  Bowen,  7  Wend.,  158:  Parker  v. 
Jackson,  16  Barb.,  33.  See,  also.  Foot  v.  Sabin,  19 
Johns.,  154,  note ;  Schermerhorn  v.  Scherraerhorn,  1 
Wend.,  119,  notf,  Lansing  v.  G-aine,  2  Johns.,  300, 
note ;  Hackley  v.  Patrick,  3  Johns.,  536,  note ;  Bruen 
v.  Marquand,  17  Johns.,  58,  note;  Sanford  v.  Mickles, 
4  Johns.,  224,  note ;  Baker  v.  Stackpoole,  9  Cow.,  420, 
note,  and  other  note*  there  cited. 
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forbear  and  give  time  to  Reed  for  the  payment 
of  *$250,owmgby  him  to  the  plaintiff,  [*462 
for  the  term  of  88  days, the  defendants  promised 
to  pay  to  the  plaintiff  $150  at  the  expiration  of 
that  time.  On  the  trial  of  the  cause,  the  levy 
of  an  execution  in  favor  of  the  plaintiff  against 
Reed,  for  the  sum  of  $253.83,  on  the  property 
of  Reed,  was  shown;  and  it  was  proved  that 
after  the  levy.it  was  proposed  that  the  defend- 
ants should  indorse  a  note  for  Reed,  payable 
at  the  bank  in  88  days,  for  the  sum  of  $150, 
and  that  the  property  levied  upon  should  be 
released.  The  witness  (the  attorney  for  the 
plaintiff  in  the  execution  against  Reed)  stated 
that  Andrus,  one  of  the  defendants,  was  by  and 
agreed  to  the  arrangement,  and  according  to 
his  best  recollection  and  belief,  Mack,  the  other 
defendant,  was  present  and  conversed  on  the 
subject,  but  he  was  not  positive;  his  strong  im- 
pression was,  he  was  there.  On  his  cross-exam- 
ination, he  said  that  he  never  had  any  conver- 
sation with  Mack,  in  relation  to  bein^  security 
for  Reed  for  the  demand  of  the  plaintiff  .except 
it  was  his  impression  that  Mack  was  present  at 
the  time  before  spoken  of  by  him,  and  that  he 
had  no  conversation  with  Mack  relating  to  the 
transaction  afterwards.  He  further  testified, 
that  on  the  next  day  Andrws  told  him  that  they 
wanted  the  sum  of  $300  or  thereabouts, to  meet 
a  note  which  they  had  indorsed  for  Reed,  and 
they  had  concluded  to  draw  a  note  for  $600 
and  to  try  to  get  it  discounted  at  the  Branch 
Bank  at  Ithaca;  and  that  thereupon  a  note  for 
$600  was  drawn  by  Reed,  payable  to  the  de- 
fendants, and  indorsed  "  in  the  name  of  Mack 
&  Andrus,"  and  delivered  to  the  witness  as  se- 
curity for  the  sum  of  $150,  part  of  the  judg- 
ment. Andrus.  one  of  the  defendants,  agreed 
that  the  plaintiff  should  have  that  sum  out  of 
the  note.and  the  witness  lodged  the  note  in  the 
bank  for  the  benefit  of  the  plaintiff,  to  the 
amount  of  $150.  The  property  levied  upon  was 
released  from  the  execution,  and  the  demand, 
with  interest,  was  proved  to  be  $181.21.  The 
defendants  insisted  that  the  promise  being  to 
pay  the  debt  of  a  third  person,  and  not  being 
in  writing,  was  void  within  the  Statute  of 
Frauds,  and  that  Andrus  could  not  bind  his 
partner,  except  in  partnership  concerns.  The 
judge  ruled  that  a  promise,  founded  on  the 
consideration  of  surrendering  up  property  lev- 
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ied  on  by  execution,  is  an  original  undertaking, 
463*]  and  need  *not  be  in  writing;  and 
whether  the  proof  made  out  such  a  case,  he 
submitted  to  the  jury;  and  as  to  the  other  point 
raised,  he  instructed  the  jury  that,  as  a  general 
principle,  it  was  true  that  one  partner  could 
not  bind  another,  except  as  to  the  partnership 
concerns,  but  if  they  believed  the  testimony, 
it  was  not  applicable  to  this  case;  that  if  they 
believed  that  Mack  was  present  at  the  time  of 
the  arrangement,  and  heard  it  made  by  his  co- 
partner, the  law  would  presume  that  he  as- 
sented to  it,  and  he  would  be  as  much  bound 
by  the  bargain  as  if  he  had  made  it  himself, 
and  whether  be  was  present  was  a  point  for 
them  to  determine.  The  jury  found  for  the 
plaintiff  for  the  amount  claimed.  The  defend- 
ants move  for  a  new  trial. 

Mr.  S.  Mack,  for  defendant. 

Mr.  J.  A.  Collier,  for  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  is  appar- 
ent, from  comparing  the  declaration  with  the 
testimony,  that  the  promise  proved  does  not 
sustain  any  one  count  in  the  declaration.  This 
objection,  however,  was  not  taken  upon  the 
trial;  it  could  not  be  taken,  therefore,  upon  the 
argument,  as  it  is  possible  it  might  have  been 
obviated  at  the  trial. 

The  promise  proved  was  to  indorse  a  note 
for  $150.  This  is  the  only  promise  which  it  is 
alleged  was  made  or  assented  to  by  Mack. 
There  is  not  a  particle  of  testimony  to  show 
that  Mack  ever  assented  to,  or  knew  of  the  in- 
dorsement of  the  $600  note. 

The  judge  correctly  stated  to  the  jury,  that 
where  the  promise  of  one  person  to  pay  the 
debt  of  another  was  founded  upon  the  consid- 
eration of  surrendering  up  property  levied  on 
by  an  execution,  the  promise  was  an  original 
undertaking,  and  need  not  be  in  writing  to  be 
valid  ;  that  it  was  not  within  the  Statute  of 
Frauds.  Whether  the  evidence  proved  such  a 
case  was  submitted  to  the  jury. 

The  judge  also  stated  correctly  the  principle 
that  one  partner  cannot  bind  his  copartner,  ex- 
cept in  transactions  relating  to  the  business  of 
the  copartnership;  but  he  proceeded  to  say  that 
principle  was  not  applicable  to  this  case;  for  if 
464*]  they  believed  *that  Mack  was  present 
and  heard  the  arrangement  made  by  his  co- 
partner, the  law  would  presume  he  assented  to 
it,  and  he  would  be  as  much  bound  by  the 
bargain  as  if  he  made  it  himself;  and  whether 
he  was  present  was  a  point  for  them  to  deter- 
mine. In  this,  I  think  the  judge  was  mistak- 
en. Had  the  transaction  related  to  a  partner- 
ship concern,  both  would  have  been  bound; 
but  this  did  not,  and  no  man  can  be  bound  by 
implication  ;  it  must  be  by  his  express  agree- 
ment. What  was  said  or  agreed  to  by  Andrus, 
was  of  no  greater  force  or  effect  upon  Mack, 
than  if  they  had  not  been  connected  in  busi- 
ness. There  is  no  pretense  that  Mack  was  lia- 
ble upon  the  note  on  which  his  name  appeared; 
he  never  assented  to  that  arrangement  at  all. 
If  he  ever  assented  to  any  arrangement,  it  was 
to  indorse  a  note  for  $150;  and  there  is  no 
pretense  that  such  a  note  was  made. 

New  trial  granted  ;  costs  to  abide  the  event. 

Distinguished— H.  &  D..  49. 
Disapproved— 23  Harb.,  820. 
Approved  and  followed-Zl  N.  Y.,  465. 
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Explained  and  distinguished— 21  N.  Y.,  424. 

Cited  in— H.  &  D.,  252;  7  Abb.  Pr.,  432:  10  Bos., 
380;  2  E.  D.  S.,  403,  405  :  2  Hilt.,  150;  7  Daly,  371 ;  3T 
Cal.,  118;  46  Am.  Dec.,  360  (1  Fla.,  301). 


THE  PEOPLE  c.  HUGGINS. 

Criminal  Law — Jurisdiction  of  Justices — Recog- 
nizance Taken  by — Indictment — Bail — Plead- 
ing— Statute. 

A  recognizance  taken  before  two  justices  of  the 
peace,  for  the  appearance  of  a  party  indicted  in  a 
Court  of  General  Sessions  of  a  misdemeanor,  is  good 
and  valid. 

After  indictment,  any  one  justice  of  the  peace 
has  power  to  admit  to  bail  the  party  indicted  in  the 
Court  of  General  Sessions  of  an  offense  triable  in 
that  court ;  and  before  indictment,  he  may  let  to 
bail  a  person  charged  with  an  offense  under  the  de- 
gree of  grand  larceny. 

So,  also,  two  justices  may,  before  indictment,  let 
to  bail  prisoners  arrested  and  in  jail,  charged  on 
suspicion  of  felony. 

The  statute  requiring  recognizances  to  be  signed,, 
only  requires  the  signature  of  the  cognizor. 

It  need  not  be  positively  averred  in  a  suit  on  the 
recognizance,  that  the  recogniziance  was  filed  in, 
or  made  a  record  of  the  court,  in  which  it  was  re- 
turnable ;  it  is  sufficient  on  general  demurrer,  that 
the  declaration  refer  to  it  as  a  record  of  the  court. 

An  averment  that  the  principal  although  called 
did  not  appear,  is  equivalent  to  an  averment  that 
his  default  for  not  appearing  was  entered  of  record, 
and  supersedes  the  necessity  of  an  allegation  that 
the  bail  did  not  produce  the  principal. 

Citations— Act,  April  13, 1813;  2  K.  L.,  506,  sees.  1, 
2,  3 ;  Hawk.  P.  C.,  ife,  105,  ed.  of  1739 :  1  Rich.,  3,  ch. 
3 ;  1  Bac.  Abr.,  tit.  Bail  in  C.  C.,  B.  350 ;  Com.  Dig., 
tit.  Bail,  F,  4 ;  1  Chit.  C.  L.,  95-99 ;  2  R.  L.,  148,  149, 
sec.  18, 150,  506 ;  1  R.  L.,  354 ;  4  Wend.,  393 ;  7  Wend.. 
PI.,  55-78 ;  1  Chit.  PL,  354,  357,  358. 

DEMURRER  to  declaration.  The  declara- 
tion is  in  debt  on  recognizance  against  the 
bail  of  certain  defendants  indicted  for  a  mis- 
demeanor, for  the  default  of  the  defendants  in 
not  appearing  *to  answer.  Thedeclara-  [*465 
tion  states  that  at  a  Court  of  General  Sessions, 
holden  in  and  for  the  County  of  Washington , 
etc.,  before,  etc.,  at,  etc.,  on  the  last  Tuesday 
of  May,  1828,  a  certain  indictment  was  found 
and  presented  against  James  Buck  and  Josiah 
Forsaith,  for  an  alleged  misdemeanor  then  late- 
ly committed  by  them,  at,  etc. ;  and  that  such 
proceedings  were  thereupon  had  that  the  said 
James  and  Josiah  were  afterwards,  Feb.  16, 
1829,  at,  etc.,  duly  arrested  and  brought  before 
H.  M.  and  J.  W.  P.,  two  of  the  justices  of  the 
peace  of  the  County  of  Washington,  having 
full  power  and  authority  to  recognize  the  said 
James  and  Josiah  with  their  bail  and  surety, 
for  the  appearance  of  the  said  James  and  Jo- 
siah, at  the  next  Court  of  General  Sessions  of 
the  Peace,  to  be  holdeii  in  and  for  the  said 
county;  and  that  on  the  said  Feb.  16,  1829,  W. 
H.  Huggins  (the  defendant  in  this  cause)  per- 
sonally appeared  before  the  said  H.  M.  and  J. 
W.  P.,  Esquires,  so  being  justices  of  the  peace 
as  aforesaid,  and  then  and  there,  by  a  certain 
recognizance  in  writing,  his  own  proper  hand 
being  thereunto  subscribed,  acknowledged 
himself  to  owe  to  the  people  of  the  State  of 
N.  Y.  the  said  sum  of  $125,  to  be  made  and 
levied,  etc.,  if  the  said  J.  Buck  and  J.  Forsaith 
should  make  default  in  a  certain  condition  to 
the  said  recognizance  underwritten,  which 
was  that  they  should  personally  appear  at  the 
then  next  General  Sessions  of  the  Peace,  to  be 
holden  in  and  for  the  County  of  Washington, 
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then  and  there  to  answer  to  an  indictment  to 
be  preferred  against  them,  and  not  depart  with- 
out leave  of  the  court,  then,  etc.,  as  by  the  rec- 
ord of  the  said  recognizance,  and  the  condition 
thereof  remaining  in  the  said  Court  of  Gen- 
eral Sessions  of  the  Peace,  before  the  justices 
thereof,  will  more  fully  appear.  It  is  then 
averred  that  at  the  next  Court  of  General  Ses- 
sions of  the  Peace,  holden  in  and  for  the  Coun- 
ty of  Washington,  to  wit:  on  the  second  Tues- 
day of  Mar.,  1829,  at  etc.,  the  aforesaid  cer- 
tain indictment  was  then  and  there  duly  pre- 
ferred against  the  said  J.  Buck  and  J.  For- 
saith,  for  the  alleged  misdemeanor  aforesaid; 
and  although  the  said  James  and  Josiah  were 
then  and  there  solemnly  called,  they  did  not 
appear,  nor  did  either  of  them  appear  accord- 
ing to  the  condition,  etc.,  but  wholly  neglect- 
ed and  refused  to  appear  at  the  said  Court  of 
General  Sessions  of  the  Peace,  holden  on,  etc., 
4OO*]  *whereby  an  action  hath  accrued,  etc. 
To  this  declaration  the  defendant  put  in  a  gen- 
eral demurrer. 

Mr.  S.  Stevens,  for  the  defendant.  The 
recognizance  is  void.  Being  the  case  of  an  ar- 
rest after  indictment,  the  justices  had  no  au- 
thority to  admit  to  bail.  A  justice  of  the  peace, 
with  us,  has  no  powers  as  to  letting  to  bail,  oth- 
er than  those  conferred  by  statute.  By  the  Act 
Declaring  the  Powers  and  Duties  of  Justices 
of  the  Peace,  2  R.  L. ,  506,  a  justice  may  cause 
to  come  before  him  all  who  shall  break  the 
peace,  and  to  commit  or  bail  them  ;  and  to 
cause  to  come  before  him  all  who  shall  threat- 
en to  break  the  peace  or  who  be  not  of  good 
fame,  to  find  security  for  the  peace  or  for  good 
behavior,  or  to  commit  them  to  prison,  sec.  1. 
By  the  2d  section  of  this  Act,  it  is  made  his 
duty  to  commit  every  person,  brought  before 
him  for  treason  or  felony  or  for  suspicion 
thereof;  and  by  the  3d  section,  two  justices 
may  let  to  bail  prisoners  arrested  and  in  jail, 
charged  on  suspicion  of  felony.  This  is  the 
whole  extent  of  the  power  of  the  justices  as  to 
admitting  persons  to  bail;  it  is  limited  to  cases 
appertaining  to  breaches  of  the  peace  and  to 
the  special  case  specified  in  the  statute,  which 
manifestly  refers  to  a  case  before  indictment. 
In  every  other  case,  after  indictment  the  par- 
ty accused  must  be  committed,  and  can  be 
relieved  from  imprisonment  only  by  suing  out 
a  habeas  corpus  in  the  manner  prescribed  by 
the  statutes.  1  R.  L.,  354,  sec.  1,  8  ;  2  R.  L., 
148,  sec.  14.  In  England  two  justices  may  let 
to  bail,  if  one  be  of  the  quorum,  for  all  offenses 
triable  at  the  sessions.  Not  so  here.  A  justice 
with  us  is  not  of  the  quorum;  the  judge  of  the 
C.  P.,  associated  with  two  justices  forming  a 
Court  of  General  Sessions,  is  in  the  place  of 
the  justice  of  the  quorum  (without  whom  the 
court  is  not  organized);  and  besides,  in  En- 
gland two  justices  may  hold  the  General  Ses- 
sions, whereas  here  a  judge  of  the  C.  P.  must 
be  associated  with  two  justices.  Again;  the  con- 
dition of  the  recognizance  is  inappropriate  to 
the  case  ;  it  is  to  answer  to  an  indictment  to  be 
preferred;  it  should  have  been  to  traverse  an  in- 
dictment already  found;  it  is  defective  also  in 
not  being  signed  by  the  principals.  The  statute 
4O7*]  declares  that  no  recognizance  *shall  be 
valid,  unless  signed  bv  the  party  recognized  to 
appear.  2  R.  L.,  149,"sec.  18. 

The  declaration  is  defective  for  the  want  of 
WEND.  10. 


necessary  and  material  averments;  it  is  not 
averred  that  the  recognizance  was  enrolled  in 
the  Court  of  General  Sessions.  4  Wend.,  893; 
8  Chit.  PI.,  249-251.  Prout  patet  per  recordum 
is  not  enough,  such  words  in  pleading  being 
mere  matter  of  form,  and  the  want  of  them  be- 
ing to  be  taken  advantage  of  only  by  special 
demurrer.  1  Chit.,  350,  356.  Nor  is  it  averred 
that  it  appears  of  record  that  the  principals 
made  default ;  the  action  is  founded  on  a  rec- 
ord, and  it  must  be  averred  that  it  appears  of 
record  that  the  action  lies.  2  R.  L.,  500,  sec.  1. 
Nor  is  it  averred  that  the  bail  was  required  to 
produce  his  principals,  that  he  made  default, 
and  that  such  default  was  entered. 

Mr.  C.  L.  Allen,   for  the  people.     Any 
member  of  the   Court   of   General    Sessions 
has  a  right  to  admit  to  bail,   after    indict- 
ment, any  offender  who  may  be  tried  at  the 
sessions.     It  is  a  power  existing  at  common 
law,  and  which  may  be  exercised,  unless  re- 
strained by  statute.  1  Bac.  Abr.,  350,  tit.  Bail 
Crim.  Cas.,  B;  3  Hawk.  P.  C.,  208,  210;  2  Hale, 
136;  1  Chit.  Cr.  L.,  77;  2  Com.  Die.,  tit.  Bail. 
F.,  4;   1  Wheel.   Cr.  Cas.,   436.     The  Act  of 
1813,  2  R.  L.,  506,  does  not  restrain  the  exer- 
cise of  this  power  ;  it  is  an  enlarging,  and  not 
a  restraining  statute;  it  is  a  transcript  of  1  & 
2  Ph.  &  M.,  ch.  13,  sec.  3,  which  has  been  held 
to  be  an  enlarging  statute.     If  one  justice  has 
power  to  admit  to  bail,  the  recognizance  can- 
!  not  be  vitiated  because,  taken  by  two.     The 
j  form  of  the  recognizance  is  sufficient,  at  all 
I  events,  as  far  as  it  required  the  appearance  of 
'  the  accused;  and  as  to  the  signature  of  the  prin- 
cipals, it  surely  was  not  necessary  to  allege 
matter  not  existing  in  the  case  ;  this  is  a  suit 
against  the  bail  on  his  recognizance,  and  not 
on  a  joint  recognizance  of  him  and  the  prin- 
cipals.   The  declaration  contains  all  necessary 
averments,  and  if  defects  exist,  they  could  be 
1  reached  only  by  a  special  demurrer.     1  Chit. 
i  PI.,  357;  3  Id.,  247;  5  Johns.,  168;  8  Id.,  111. 

*By  the  Court,  Sutherland,  J.    It  [*468 

is  contended,  in  the  first  place,  in  support  of 

I  the  demurrer,  that  two  justices  of  the  peace 

I  have  no  authority  or  jurisdiction  to  let  to  bail, 

under  the  circumstances  stated  in  the  declara- 

•  tion,  or  to  take  such  a  recognizance  as  the  one 

j  declared  on  ;    and  the  Act  of  Apr.  13,  1823,  2 

:  R.  L.,  506,  sec.  1-3.  declaring  the  powers  and 

duties  of  justices  of  the  peace  is  referred  to,  as 

comprising  the  only  authority  which  justices 

of  the  peace  possess  to  bail  in' any  case.    The 

public  prosecutor  concedes  that  the  authority 

is  not  conferred  by  that  or  any  other  statute; 

but  he  contends,  that  at  common  law,  any 

member  of  the  Court  of  Sessions  has  a  right  to 

bail,  after  indictment,  any  person  charged  with 

a  crime  which  the  court  has  jurisdiction  to  try; 

and  that  such  common  law  power  has  not  been 

taken  away  or  restrained  by  statute. 

Hawkins,  in  his  Pleas  of  the  Crown,  p.  103, 
ed.  of  1739,  in  considering  the  question  how 
far  bail  is  gran  table  by  justices  of  the  peace, 
by  construction  of  the  statutes  and  commission 
which  gave  them  a  jurisdiction  over  certain 
crimes,  says,  that  wherever  justices  of  the 
peace  have  jurisdiction  of  a  crime,  they  may 
bail  the  person  indicted  before  them  of  such 
crime,  upon  such  circumstances  as  other  courts 
mav  bail;  and  that  upon  this  ground  it  seems 
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clear  that  any  two  justices,  whereof  one  is  of 
the  quorum,  may,  of  common  right,  bail  per- 
sons indicted  before  the  sessions  of  justices  of 
the  peace,  for  that  any  two  such  justices  may 
hear  and  determine  the  indictment.  It  has 
also,  he  says,  been  holden,  that  any  one  justice 
has  the  like  power,  because  every  such  justice 
being  a  judge  of  the  court  which  is  to  deter- 
mine the  offense,  seems,  consequently,  to  have 
a  discretionary  power  of  judging  whether  it 
be  bailable,  and  of  admitting  the  party  to  bail; 
and  he  refers  to  the  Statute  of  1  Rich.  III.,  ch. 
3,  which  gives  one  justice  of  the  peace  power 
to  bail  persons  arrested  for  felony,  in  like  form 
as  if  such  person  had  been  indicted  as  sessions, 
as  clearly  implying  that  if  such  persons  had 
been  indicted  at  sessions,  they  might  have  been 
bailed  by  any  one  justice;  and  he  remarks  that 
the  various  statutes  relating  to  the  power  of 
justices  of  the  peace  in  granting  bail,  have  not 
restricted  the  power  which  they  previously 
possessed  in  relation  to  persons  indicted  of 
469*]  bailable  *crimes,  under  the  degree  of 
felony.  In  1  Bac.  Abr.,  tit.  Bail  in  Crim.  Cas., 

B,  350,  the  law  upon  this  point  is  thus  stated: 
"  It  seems  clear  that  wherever  justices  of  the 
peace  have  power  to  hear  and  determine  any 
offense  which  is  bailable,  any  one  of  such  jus- 
tices has  power  to  bail  any  person  indicted  at 
the  sessions  for  such  offense,  because  every 
such  justice  is  a  judge  of  the  court  which  is  to 
try  it;  "  and  he  cites  Hawk.  &  H.  P.  C.,  105; 
videetiam  Com.  Dig.,  tit.  Bail,  F,  4;  1  Chit. 

C.  L.,  95-99.     It  would  seem  from  these  au- 
thorities, therefore,  that  independently  of  any 
express  statutory  provisions,  justices  of  the 
peace,  or  any  one  justice,  may  bail  persons  in- 
dicted before  the  sessions  of  a  bailable  offense, 
upon  the  general  principle  that  every  member 
of  a  court  which  has  authority  to  try  an  of- 
fense, can  bail  the  offender.     But  he  cannot 
bail  until  after  indictment,  as  he  has  not  juris- 
diction, or  is  not  a  judge  in  the  case,  until  it 
comes  regularly  before  him  by  indictment,  ex- 
cept where  the  offense  tends  directly  to  a 
breach  of  the  peace;  in  which  case  the  power 
of  letting  to  bail  seems  to  belong  to  the  justice 
as  conservator  of  the  peace.     The  Act  Organ- 
izing and  Declaring  the  Powers  of  the  Courts 
of  General  Sessions  of  the  Peace,  2  R.  L.,  150, 
enacts  that  the  justices  of  the  peace  of  each  of 
the  counties  of  this  State  (the  City  and  County 
of  N.  Y.  excepted),  or  any  three  or  more  of 
them,  of  whom  a  judge  of  the  Court  of  C.  P. 
shall  always  be  one,  shall  have  power  to  hold 
the  Court  of  General  Sessions  of  the  Peace  in 
the  said  counties  respectively.     The  General 
Sessions  have  power  to  try  all  offenses  not  pun- 
ishable with  death,  or  imprisonment  in  the 
State  Prison  for  life.     The  offense  charged  in 
this  case  was  a  misdemeanor,   and   was  of 
course  within  the  jurisdiction  of  the  General 
Sessions. 

The  next  inquiry  is,  whether  this  power  of 
justices  of  the  peace,  to  let  to  bail,  as  incident 
to  their  jurisdiction  to  try  certain  offenses,  has 
been  restrained  or  modified  by  statute.  The 
principal  provisions  upon  this  subject  are  con- 
tained in  the  Act  declaring  the  powers  and  du- 
ties of  justices  of  the  peace.  2  R.  L.,  506. 
The  1st  section  declares  that  the  justices  in  the 
several  counties  shall  have  power  jointly  and 
severally  to  cause  to  be  kept  all  laws  for  the 
020 


preservation  of  the  peace,  and  to  *cause[*47O 
all  persons  who  shall  break  the  peace  to  come 
before  them,  and  to  commit  them  to  jail,  or  to 
bail  them,  as  the  case  may  require;  and  also 
all  persons  who  shall  threaten  to  break  the 
peace,  and  cause  them  to  find  security  for  the 
peace,  or  for  their  good  behavior,  and  if  they 
refuse,  to  commit  them  to  prison.  Every  re- 
cognizance so  taken,  is  to  be  sent  or  brought 
into  the  next  Court  of  General  Sessions.  All 
the  powers  here  enumerated  belong  to  justices 
of  the  peace,  as  peace  officers,  by  virtue  of 
their  office  at  common  law,  independently  of 
any  statute.  The  2d  section  makes  it  the  duty 
of  every  justice  of  the  peace,  before  whom  any 
person  shall  be  brought  for  any  fraud  or  felony, 
or  for  suspicion  thereof,  before  he  commit  him 
to  jail,  to  take  his  examination,  and  the  in- 
formation of  those  who  bring  him,  and  to  re- 
duce the  same  to  writing  within  two  days,  and 
to  bind  the  witnesses  by  recognizance,  and  to 
send  such  examination  and  recognizance  to  the 
next  court  having  cognizance  of  the  offense. 
The  3d  section  provides,  that  any  two  justices 
of  the  peace  jointly  out  of  sessions,  may,  at 
their  discretion,  let  to  bail  prisoners  arrested 
and  in  jail  in  their  respective  cities  and  coun- 
ties, charged  on  suspicion  of  felony,  to  appear 
at  the  next  court  having  cognizance  of  the  of- 
fense, and  where  the  prisoner  ought  to  be  tried. 
The  4th  section  institutes  and  organizes  Courts 
of  Special  Sessions  of  the  Peace,  and  provides 
that  if  any  petty  larceny,  misdemeanor,  breach 
of  the  peace,  or  other  criminal  offense,  under 
the  degree  of  grand  larceny,  be  committed, 
and  the  person  charged  therewith  on  oath,  be- 
fore any  justice  of  the  peace,  shall  not  forth- 
with give  good  and  sufficient  bail  to  appear 
and  answer  for  the  same  at  the  next  Court  of 
General  Sessions  of  the  Peace,  etc.,  he  shall  be 
committed  to  the  custody  of  a  constable;  and 
if  within  48  hours  he  does  not  give  such  bail, 
he  may  then  be  tried  by  the  Special  Sessions. 
The  4th  section  of  the  Act  Concerning  the 
Courts  of  C.  P.  and  General  Sessions,  2  R.  L., 
148,  was  also  referred  to  by  the  counsel  for 
the  defendants;  it  merely  provides  that  the 
first  judge  of  any  court  of  C.  P.  may,  by  and 
with  the  advice  and  consent  of  the  Attorney- 
General  or  district  attorney,  let  to  bail  any 
prisoner  confined,  etc.,  for  any  crime  or  of- 
fense, in  like  manner  as  a  justice  of  the  Su- 
preme Court  had  authority  to  do,  and  for  that 
*purpose,  authorizes  such  first  judge  [*471 
to  allow  a  writ  of  habeas  corpus  to  bring  up 
such  prisoner.  I  do  not  perceive  that  the  pow- 
er of  justices  of  the  peace,  to  bail  after  indict- 
ment, such  offenders  as  they  have  authority  to 
try  as  members  of  the  Court  of  Sessions,  is  af- 
fected by  any  of  these  statutes.  The  3d  and 
4th  sections  of  the  Act,  declaring  the  powers 
and  duties  of  justices  of  the  peace  above  re- 
ferred to,  give  them  powers  which  they  did 
not  before  possess,  but  take  none  of  their  pre- 
vious authority  from  them.  Thus,  the  3d  sec- 
tion authorizes  two  justices  to  let  to  bail  pris- 
oners arrested  and  in  jail,  charged  on  suspic- 
ion of  felony;  that  is,  before  indictment — a 
power  which  they  did  not  previously  possess; 
and  the  4th  section,  in  the  cases  therein  enu- 
merated, that  is,  in  all  cases  under  the  degree  of 
grand  larceny,  authorizes  any  one  justice  be- 
fore whom  the  charge  is  made,  before  indict- 
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ment,  to  take  security  or  bail  for  the  appear- 
ance of  the  offender  at  the  next  sessions.  It  is 
not  perceived  that  the  provisions  of  the  Habeas 
Corpus  Act,  1  R.  L..  354,  and  the  authority 
given  to  the  first  judge  of  the  Courts  of  C.  P., 
by  and  with  the  consent  of  the  Attorney-Gen- 
eral or  district  attorney,  to  let  to  bail  in  cer- 
tain cases,  have  any  bearing  upon  this  case. 
My  conclusion,  therefore,  is,  that  the  recog- 
nizance in  this  case  was  entered  into  before 
officers  having  competent  authority  to  take  it, 
and  I  see  no  objection  to  the  form  or  substance 
of  the  condition. 

The  other  objections  made  to  the  declaration 
are:  1.  That  it  does  not  appear  that  the  recog- 
nizance was  signed  by  Buck  and  Forsaith,  the 
principals;  2.  That  it  is  not  averred  that  the 
recognizance  was  sent  or  brought  into  court, 
or  that  it  had  in  any  manner  been  made  a  rec- 
ord; and  3.  That  it  is  not  averred  that  it  in  any 
manner  appears  of  record  that  the  principals 
made  default,  etc.,  nor  does  it  appear  that  the 
defendant  made  default  in  producing  his  prin- 
cipals, etc.  Although  the  declaration  may,  in 
some  of  the  particulars  above  mentioned,  be 
defective  in  precision  and  form,  I  am  inclined 
to  think  that  it  is  good  upon  general  demurrer. 

It  cannot  be  necessary,  in  a  declaration 
against  the  surety,  that  it  should  affirmatively 
appear  that  the  principals  signed  the  recog- 
nizance. I  am  not  aware  that  it  is  legally  in- 
dispensable that  they  should  unite  in  the  same 
472*]  recognizance.  The  *18th  section  of  the 
Act  Concerning  Courts  of  C.  P.  and  General 
Sessions  of  the  Peace,  referred  to  by  the  de 
fendant's  counsel,  certainly  does  not  show  It  to 
be  necessary.  2  R.  L. ,  149,  sec.  18.  That  sec- 
tion merely  provides  that  all  recognizances,  in 
order  to  be  valid,  must  be  signed  by  the  party 
intended  to  be  bound  by  them. 

It  is,  undoubtedly,  necessary  that  it  should 
appear  that  the  recognizance  was  filed  in,  or 
made  a  record  of  the  court  in  which  it  is  re- 
turnable. People  v.  Van  Eps,  4  Wend.,  393, 
and  the  cases  cited;  7  Wend.  PI.,  55-78.  The 
declaration  in  this  case,  although  it  does  not 
positively  aver  that  fact,  expressly  refers  to  the 
recognizance  as  a  record  of  the  Court  of  Ses- 
sions. Upon  general  demurrer,  I  am  inclined 
to  think  this  is  sufficient.  1  Chit.  PI.,  354,  357, 
358. 

The  case  of  People  v.  Van  Eps  shows  that 
the  averment  that  the  principals  although 
called  did  not  appear,  was  in  substance  equiv- 
alent to  an  averment  that  their  default  for  not 
appearing  was  entered  of  record,  as  the  enter- 
ing it  of  record  was  the  necessary  legal  conse- 
quence of  the  default. 

The  averment  that  the  principals,  when 
called,  did  not  appear,  necessarily  involves  the 
fact  that  the  defendant  did  not  produce  them. 

The  breach  is  sufficiently  alleged.  Upon  the 
whole,  the  plaintiffs  are  entitled  to  judgment 
upon  the  demui  rer,  toith  leave  to  the  defendant  to 
plead  on  payment  of  costs. 

Cited  in— 4  Denio,  636;  44  Barb.,  131 ;  51  Barb.,  861 ; 
4  Park.,  52 ;  5  Kan.,  566 :  30  Cal.,  639. 
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Composition  Deed  and  Release  of  All  Demands 
Bar  Action  on  Covenant,  the  Cause  of  Action 
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Having  Arisen  Prior  to  the  Release,  Though 
Such  Claim  was  not  Included  in  the  Composi- 
tion— Fraud. 

Where  a  creditor  signed  a  composition  deed  and 
released  his  debtor  from  all  demands,  and  subse- 
quently brought  an  action  against  him  for  breach  of 
covenant  in  discharging  a  judgment  which  he  had 
previous  to  the  composition  assigned  to  his  creditor, 
and  it  appeared  that  the  cause  of  action  accrued 
previous  to  the  release,  it  was  held,  that  the  release 
was  a  bar  to  the  action,  although  the  sum  set  oppo- 
site the  name  of  the  creditor  in  the  composition  deed 
was  for  a  demand  wholly  distinct  and  different  from 
that  for  which  the  suit  was  brought. 

A  creditor  who  signs  and  inserts  an  amount  as 
due  to  him  in  a  composition  deed,  cannot  subse- 
quently maintain  an  action  against  his  debtor  for  a 
demand  existing  at  the  time  of  the  composition  but 
not  then  taken  into  account,  although  the  deed  of 
assignment  specifies  that  the  property  conveyed  by 
the  debtor  is  to  be  divided  among  the  creditors  in 
proportion  to  their  several  demands. 

Whether  the  plaintiff  in  this  case  would  have  been 
entitled  to  sustain  his  action,  had  it  been  averred 
that  at  the  time  of  signing  the  composition  deed  he 
was  ignorant  of  the  fraud  committed  by  his  debtor, 
quaere. 

Citations— 1  Esp..  131 ;  15  Com.  L.  R..  602 ;  3  Com. 
L.  R.,  310:  4  East.  371;  2  T.  R.,  763;  15  Ves.,  52;  4  T.R., 
166 ;  3  T.  R.,  551. 

COMPOSITION  between  debtor  and  creditor. 
\J  The  plaintiffs  sued  the  defendant  for  a 
breach  of  covenant  contained  in  an  assignment 
of  a  bond  and  warrant  of  attorney  executed  by 
him  to  them.  In  the  first  count  01  the  declara- 
tion, they  allege  that  Mar.  8,  1821,  the  defend- 
ant assigned  to  them  a  bond  and  warrant  of 
attorney,  authorizing  the  confession  of  a  judg- 
ment which  he  held  against  two  persons  of  the 
names  of  W.  &  L.  Jenks,  conditioned  for  the 
payment  of  $600  ;  that  they,  the  plaintiffs, 
caused  judgment  to  be  entered  upon  the  same 
in  the  name  of  the  defendant  in  this  cause  as 
plaintiff  in  the  said  judgment,  and  that  after- 
wards, Mar.  30,  1822,  the  defendant  received 
satisfaction  of  such  judgment  and  discharged 
W.  &  L.  Jenks  therefrom;  and  that  this  court, 
after  the  defendant  was  duly  notified  to  sustain 
the  judgment,  annulled  the  same,  and  so,  etc. 
In  the  second  count,  the  plaintiffs  allege  that 
the  defendant,  after  theentry  of  the  judgment, 
to  wit:  Mar.  30,  1822,  annulled  the  judgment 
entered  against  W.  &  L.  Jenks,  by  an  accord 
and  satisfaction  made  with  W.  &  L.  Jenks,  and 
so,  etc.  In  the  third  count,  they  say  that  after 
the  entry  of  the  judgment  against  W.  &  L. 
Jenks,  the  defendant  *executed  a  re-  [*474 
lease  of  the  judgment  to  W.  &  L.  Jenks,  and 
the  plaintiffs  aver  that  in  consequence  of  such 
release,  this  court  did,  May  3,  1830,  make  an 
order  directing  the  plaintiff  in  the  said  judg- 
ment and  the  plaintiffs  in  this  cause  as  the  as- 
signees of  the  said  judgment,  to  acknowledge 
satisfaction  of  the  same,  whereby  they  say  they 
lost  their  judgment,  against  W.  &  L.  Jenks, 
and  the  moneys  secured  thereby,  and  so,  etc. 
The  defendant  pleaded:  1.  Non  est  factum;  2. 
That  after  the  said  several  supposed  breaches 
of  covenant  in  the  declaration  mentioned,  to 
wit:  Apr.  11,  1827.  Russell  one  of  the  plaint- 
iffs, by  writing  under  seal,  released  the  defend- 
ant from  all  causes  of  action  and  demands 
whatsoever;  8.  A  plea  substantially  like  the 
second;  and  4.  That  after  the  breaches  of  the 
covenant  set  forth  in  the  declaration,  to  wit  : 
Mar.  20,  1827,  the  defendant  proposed  to  the 
plaintiffs  and  to  divers  other  persons,  his  cred- 
itors, to  assign  his  property  to  trustees  for  the 
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benefit  of  all  his  creditors,  to  be  equally  di- 
vided according  to  their  several  demands,  and 
that  the  plaintiffs  and  his  other  creditors  then 
agreed  to  discharge  him  from  any  demand 
which  they  had  against  him,  on  his  assigning 
all  his  estate,  real  and  personal,  to  J.  R.  and 
D.  S.  as  trustees,  for  the  benefit  of  all  such 
creditors  as  should  join  in  the  arrangement ; 
that  in  pursuance  of  such  agreement,  he,  the 
defendant,  did,  Apr.  1,  1827,  execute  a  deed 
to  J.  R.  and  D.  S.  of  all  his  estate,  etc.,  and 
Apr.  11,  1827,  the  plaintiffs  and  his  other  cred- 
itors, by  writing  under  seal,  released  and  dis- 
charged him,  the  defendant,  from  all  causes  of 
action  and  demands  whatsoever.  To  these 
pleas  the  plaintiffs  replied,  after  setting  forth 
verbatim,  first  the  composition  deed,  bearing 
date  Mar.  20,  1827,  executed  by  the  plaintiffs 
and  by  a  number  of  other  individuals  styling 
themselves  creditors  of  the  defendant,  where- 
by, after  reciting  that  the  defendant  had  pro- 
posed to  assign  his  property  for  the  benefit  of 
all  his  creditors,  the  signers  agreed  to  discharge 
the  defendant  from  any  demand  which  they 
had  against  him,  on  his  so  assigning  his  estate 
to  J.  R.  and  D.  S. ;  opposite  the  name  of  each 
creditor  was  subscribed  a  certain  sum,  and  op- 
posite the  names  of  the  plaintiffs  In  this  cause 
was  set  the  sum  of  $922.18;  second,  the  assign- 
ment or  conveyance  executed  by  the  defend- 
ant to  J.  R.  and  D.  S.,  bearing  date  Apr.  11. 
475*]  *1827,  whereby,  after  reciting  that  the 
defendant  was  indebted  to  sundry  persons 
{specifying  their  names  and  the  sums  due  each, 
stating  the  sum  due  to  the  plaintiffs  to  be 
$ 922.18),  and  stating  the  agreement  as  set  forth 
in  the  defendant's  fourth  plea,  the  defendant 
conveyed  all  his  estate  for  the  benefit  of  his 
creditors;  and  third,  the  release  executed  by  the 
plaintiffs  and  the  other  creditors,  bearing  date 
Apr.  11,  1827,  whereby  they  released  and  dis- 
charged the  defendant  from  all  causes  of  ac- 
tion and  demands  whatsoever— predudi  non, 
because  the  sum  of  $922.18,  set  opposite  the 
names  of  the  plaintiffs  in  the  several  deeds  ex- 
ecuted in  this  matter,  as  the  debt  due  from  the 
defendant  to  the  plaintiffs,  was  a  debt  and  de- 
mand wholly  distinct  and  different  from  the 
cause  of  action  set  forth  in  the  declaration  in 
this  cause.  To  this  replication  the  defendant 
demurred. 

Mr.  S.  Stevens,  for  the  defendant.  The 
plaintiffs  are  estopped,  by  the  release  spread 
by  themselves  upon  the  record,  from  averring 
a  demand  against  the  defendant  existing  pre- 
vious to  its  execution;  they  cannot  contradict 
or  gainsay  a  deed  to  which  they  have  deliber- 
ately affixed  their  seals.  But  if  the  release  be 
considered  as  a  part  of  one  transaction,  that  is, 
that  the  composition,  the  assignment  and  the 
release  be  viewed  as  only  one  instrument,  still 
the  plaintiff's  claim  is  discharged  by  the  re- 
lease. It  is  averred  in  the  plea  that  the  breach- 
es of  covenant  for  which  the  action  is  brought 
happened  previous  to  the  release,  and  such 
averment  is  not  denied;  a  denial,  however, 
would  be  unavailing,  as  the  plaintiff's  cause  of 
action  accrued  in  1822,  when  the  judgment 
against  the  Messrs.  Jenks  was  discharged  by 
the  defendant, and  the  release  was  not  executed 
until  1827.  Besides  a  release  executed  in  pur- 
suance of  a  composition  deed  extends  to  all  de- 
mands, even  to  cases  of  suretyship  before  de- 


fault  in  payment  by  the  principal,  and  before 
the  debt  falls  due.  There  is  nothing  here  to 
except  this  demand  from  the  operation  of  the 
release;  the  fact  of  it  not  being  scheduled  does 
not  exempt  it;  the  office  of  the  schedule  is  not 
to  limit  the  release,  but  to  prevent  demands 
other  than  those  specified  from  being  set  up  by 
the  creditors  in  their  claims  for  dividends.  To 
permit  the  plaintiffs  to  set  up  this  *de-  [*477 
mand  would  be  allowing  them  to  contradict 
their  deed;  would  deprive  the  defendant  of  the 
consideration  upon  which  he  made  the  assign- 
ment of  his  property,  and  would  operate  as  a 
fraud  upon  the  other  creditors  of  the  defend- 
ant, who,  it  must  be  presumed,  signed  the 
composition  deed  upon  the  assumption  that  the 
demand  of  the  plaintiffs  did  not  exceed  the 
amount  specified  by  them.  Besides,  the  plead- 
ing put  in  by  the  plaintiffs  as  an  answer  to  the 
pleas  of  the  defendant  is  so  defective  in  sub- 
stance, as  well  as  form,  that  it  cannot  be  sus- 
tained. 

Mr.  H.  P.  Hunt,  for  the  plaintiffs.  The 
composition  deed,  assignment  and  release  are 
to  be  viewed  as  together  forming  but  one  in- 
strument, and  then  it  is  manifest  that  the  de- 
mand in  this  case  is  not  discharged  by  the  re- 
lease. The  assignment  recites  the  agreement 
to  be,  that  the  defendant  is  to  convey  all  his 
property  to  trustees  for  the  benefit  of  all  his 
creditors,  to  be  divided  among  them  according 
to  their  several  demands,  the  amounts  of  which 
are  specified;  the  plaintiffs'  demand  being  set 
down  at  $922.18.  Now,  as  to  that  demand,  it 
is  admitted  the  release  is  conclusive.  But  the 
demand,  the  subject  of  this  suit,  was  not  in  the 
contemplation  of  the  parties,  and  though  the 
words  of  the  release  are  general  and  sweeping, 
if,  from  a  view  of  the  whole  transaction,  it  can 
be  discovered  that  it  was  not  within  the  intent 
of  the  parties,  it  will  be  exempted  from  the  op- 
eration of  the  release.  It  is  conceded  that  it 
cannot  be  shown  by  parol  that  a  particular 
debt  was  not  intended  to  be  released,  but  it  is 
contended  that  the  general  language  of  a  deed 
will  be  controlled  by  other  parts  of  it,  so  as  to 
effectuate  the  intent  of  the  parties.  Here  the 
object  is  apparent  that  the  plaintiffs  meant 
only  to  release  the  demand  set  down  by  them, 
for  only  upon  such  amount  could  they  receive 
a  dividend.  The  case  in  4  Maule  &  S.,  423,  is 
decisive  in  favor  of  the  plaintiffs. 

Mr.  Stevens,  in  reply.  4  Maule  &  S. ,  453,  is 
overruled  in  15  Com.  L.  R.,  502. 

*By  the  Court,  Nelson.  J.  The  re-  [*477 
plication  is  no  answer  to  the  second,  third  and 
fourth  pleas  of  the  defendant.  The  covenant 
declared  on  bears  date  Mar.  8,  1821,  and  the 
breach  alleged  is  Mar.  30,  1822,  when  the  de- 
mand, or  cause  of  action,  if  any,  accrued  to 
the  plaintiffs.  The  pleas  set  up  in  bar  of  the 
action  a  release  under  seal,  executed  Apr.  11, 
1827.  and  they  expressly  aver  in  addition  that 
it  was  after  the  breaches  in  the  covenant  as- 
signed, and  after  the  supposed  causes  of  ac- 
tion mentioned  and  relied  on  in  the  declaration. 

The  plaintiff,  in  his  replication,  craves  oyer 
of  the  release,  and  it  is  set  forth,  by  which  it 
appears  that  the  defendant  proposed  to.  his  cred- 
tors  to  assign  to  trustees, for  their  benefit.all  his 
estate,  real  and  personal,  and  they  agreed 
to  discharge  him  from  any  demand  which  they 
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thad*  against  him.  This  was  Mar.  20,  1827.  On 
Apr.  11,  the  assignment  was  made,  and  on  the 
same  day  the  deed  of  release  was  executed  by 
the  creditors,  among  whom  were  the  plaintiffs, 
by  which,  in  terms, they  "  remised,  released,  ex- 
onerated and  forever  discharged,"  etc.,  the  de- 
fendant "from  all, and  all  manner  of  action  and 
actions,  cause  and  causes  of  actions,suits,bills, 
ibonds,  writings,  obligations,  debts,  dues,  reck- 
•onings,  accounts,  damages  and  demands  what- 
soever, both  at  law  and  in  equity,  or  other- 
wise howsoever  against  him,  which  they,  or 
cither  of  them  had.  or  shall  or  may  have,  by 
reason  of  any  act,  matter  or  cause,  from  the 
beginning  of  the  world  to  the  date."  The  an- 
swer given  to  this  deed  of  release  thus  set  forth 
is,  that  the  sum  of  $922.18,  the  amount  set  op- 
posite to  the  plaintiffs'  names  to  the  agreement 
to  accept  the  proposition  of  the  defendant,  and 
to  the  deed  of  release,  was  a  debt  and  demand 
wholly  distinct  and  different  from  the  cause  of 
action  set  forth  in  the  plaintiffs'  declaration, 
and  that  the  covenant  there  relied  on  was  not 
included  in  the  demand  released.  This  pre- 
sents the  question  whether  the  deed  of  release, 
which  in  terms  is  general  and  embraces  every 
demand  and  all  causes  of  action  of  every  name 
and  nature,  is  to  be  restrained  and  deemed  to 
operate  only  upon  the  debt  set  opposite  to  the 
names  of  the  plaintiffs. 

478*]  *The  question,  I  think,  settled  upon 
principle  and  authority  against  the  plaintiffs. 
In  Holmes  v.  Viner,  1  Esp.,  131  (which  was 
confirmed  by  the  K  B.  at  the  ensuing  term), 
the  plaintiff  at  the  time  of  the  defendant's  com- 
position with  his  creditors,  held  two  bills  of 
exchange  of  which  the  defendant  was  acCept- 
or,  and  was  also  his  creditor  to  the  amount  of 
£81,  for  goods  sold.  He  signed  only  as  a  cred- 
itor for  the  £81,  and  took  his  dividend  on  that 
sum.  Afterwards,  when  the  two  bills  fell  due, 
he  brought  an  action  to  recover  them  of  the 
defendant.as  the  acceptor.  Ld.  Kenyon  decided 
that  it  was  not  to  be  allowed  a  creditor  having 
several  demands  against  an  insolvent  person 
to  split  them,  and  come  in  under  the  composi- 
tion deed  for  part,  and  subsequently  sue  for 
the  remainder;  that  it  would  be  fraud  upon 
the  other  creditors,  and  defeat  the  object  of 
the  composition,  which  was  intended  by  them 
to  discharge  the  insolvent  from  his  debts,  as 
well  as  an  oppression  upon  the  debtor,  who 
had  given  up  all  his  property  to  constitute  a 
fund  for  their  benefit.  He  considered  the  bills 
as  discharged,  by  signing  the  composition  deed. 
The  doctrine  of  this  case  has  been  supported 
by  all  the  subsequent  cases.  15  Com.  L.  R. , 
502;  Britton  v.  Hughen,ld.,  488;  Knight  v.  Hunt, 
3  Id.,  310. 

The  case  of  Britton  v.  HugJtes  is  like  the 
present.  At  the  time  of  executing  the  compo- 
sition deed,  which  contained  a  release  of  all 
demands,  nearly  in  the  terms  of  that  executed 
in  this  case,  the  plaintiff  held  two  bills  drawn 
by  the  defendant,  one  of  £400,  the  other 
£156,  lOd.  The  latter  sum  only  was  put  oppo- 
site his  name,  and  that,  too,  at  the  request  of 
the  defendant, under  an  expectation  that  the  ac 
ceptor  would  pay  the  other  bill  and, therefore, 
no  composition  notes  were  taken  for  it  by  the 
plaintiff.  The  other  creditors  were  ignorant 
of  this  arrangement;  and  the  plaintiff  was  non- 
suited on  the  trial,  on  the  authority  of  Holmes 
WESD.  10.  N.  Y.  R..  11. 


v.  Viner,  and  the  opinion  sustained  by  the  K. 
B.  The  ground  is,  that  upon  the  face  of  the 
composition  deed  the  creditor  assumes  to  com- 
pound for  the  whole  of  his  demand,  and  the 
other  creditors,  therefore,  have  a  right  to  be- 
lieve that  the  sum  set  opposite  his  name  com- 
prises that  amount,  and  to  take  this  fact,  with 
others,  into  consideration,  in  forming  their 
judgment  as  to  the  propriety  of  entering  into 
*the  arrangement;  and  to  allow  him[*479 
subsequently  to  set  up  a  debt  concealed,  and 
in  contradiction  to  the  face  of  the  deed,  would 
be  a  violation  of  good  failh  and  a  fraud  upon 
the  other  creditors. 

We  admit  the  soundness  of  the  general  rule 
of  law  in  the  construction  of  instruments  re- 
lied on  by  the  plaintiffs,  to  wit:  that  general 
words  or  expressions  used,  may  be  restrained 
and  qualified  by  subsequent  specifications  or 
recitals;  but  no  one  can  examine  the  composi- 
tion deed  in  this  case  (and  I  consider  the  deed 
of  Mar.  20,  and  the  two  of  Apr.  11,  1827,  as 
constituting  but  one  instrument,  being  in  part 
tnateria,  so  far  as  the  construction  of  them  is 
concerned),  and  come  to  the  conclusion  that 
the  sums  set  opposite  the  names  of  the  respect- 
ive creditors  do  not  embrace,  upon  a  fair  in- 
terpretation, every  demand  which  they  hold 
against  the  the  debtor.  The  agreement  of  the 
creditors,  on  the  acceptance  of  his  proposition 
to  give  up  all  his  property,  is,  to  discharge 
him  from  any  demand  they  had  against  him; 
and  after  the  surrender  of  his  property,  they 
release  him  from  all  manner  of  actions,  causes 
of  action,  debts,  dues,  damages  and  demands, 
down  to  its  date.  So  scrupulous  are  courts  in 
compelling  creditors  to  the  observance  of  good 
faith  towards  one  another  in  cases  of  this  kind, 
that  any  security  taken  for  an  amount  beyond 
the  composition  agreed  upon,  or  even  for  that 
sum,  better  than  that  which  is  common  to  all, 
if  unknown  at  the  time  to  the  other  creditors, 
is  void  and  inoperative.  Knight  v.  Hunt,  4 
East,  371;  2  T.  R.,  763;  15  Ves.,  52;  4  T.  R., 
166;  9  Id. ,  551. 

The  discharge  of  the  judgment  entered  upon 
the  bond  and  warrant  of  attorney  which  was 
assigned  to  the  plaintiffs,  by  the  defendant, 
Mar.  8,  1821,  and  which  constitutes  the  foun- 
dation of  their  claim  in  this  case,  is  alleged  to 
have  been  given  Mar.  30,  1822,  and  the  order 
of  this  court  directing  satisfaction  to  be  en- 
tered by  virtue  of  it  bears  date  May  3,  1830. 
Now,  if,  in  point  of  fact,  the  plaintiffs  were  ig- 
norant of  the  discharge  given  by  the  defend- 
ant (the  nominal  plaintiff  in  the  judgment)  at 
the  time  of  the  composition  deed,  and  relied 
wholly  upon  that  security  for  the  moneys  due 
thereon,  and  therefore  honestly  believed  that 
the  $922.18  set  opposite  to  their  names  was  the 
only  demand  they  held,  or  intended  *to  [*48O 
hold,  against  the  defendant  at  the  time,  and 
which  would  have  been  the  fact,  had  it  not 
been  for  the  fraudulent  conduct  of  the  defend- 
ant, thus  concealed  from  them,  I  am  not  pre- 
pared to  say  this  would  not  be  an  answer  to 
the  deed  of  release  set  up  in  the  several  pleas 
in  this  case.  I  sheuld  be  reluctant  to  sustain 
the  defense,  if  the  facts  justified  this  view  of 
the  case;  the  fraud,  in  such  case,  would  lie 
wholly  with  the  defendant.  The  only  difficulty 
that  could  exist,  under  such  circumstances,  in 
sustaining  the  action,  would  be  with  regard  to 
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the  rights  of  the  other  creditors,  within  the 
cases  above  referred  to,  and  I  am  not  prepared 
to  admit  that  difficulty  to  be  insurmountable. 
But  if  the  plaintiffs  knew  of  the  discharge  of 
the  judgment  when  they  signed  the  composi- 
tion deed  and,  of  course,  of  their  claim  upon 
the  defendant  for  the  breach  of  the  covenant, 
there  is  no  difference  or  distinction  between 
this  debt  or  demand,  and  any  other  which 
they  might  have  against  him.  Though  his  con- 
duct had  been  dishonest,  still  it  was  but  a  debt 
or  demand  to  be  recovered  or  discharged  as 
any  other  might  be.  This  is  the  view  warrant- 
ed" upon  the  pleadings,  and  upon  which  the 
case  is  determined. 

Judgment  for  defendant  on  demurrer,  wiili 
leave  to  plaintiffs  to  amend,  on  payment  of  costs. 

Same  case— 15  Wend.,  353 ; 

Cited  in— 14  Wend.,  118 ;  3  Edw.,  17 :  36  N.  Y.,  129 ; 
45  N.  Y.,  26, 322,  323 ;  53  N.  Y.,  387  : 1  Trans.  App.,  232; 
14  Hun,  40;  12  Abb.  Pr.,  343:  4  Sandf.,  82;  34  Super., 
498 ;  4  E.  D.  S.,  467  ;  8  Leg  Obs..  274  ;  8  Bank  Keg., 
230;  lOBlatchf.,370. 


WALKER  v.  SCHUYLER. 

Dower  in  Lands  aliened  by  Husband  during 
Marriage — Dower  to  be  Estimated  on  One  Third 
of  Value  at  Time  of  Alienation — Costs. 

The  dower  which  a  widow  is  entitled  to,  in  lands 
aliened  by  the  husband  during  the  marriage,  is 
one  third  of  the  value  at  the  time  of  alienation,  and 
no  more. 

A  widow  who  brings  ejectment  to  recover  her 
dower  is  entitled  to  costs, though  the  suit  be  brought 
before  admeasurement  of  dower. 

Citations— 2  R.  S.,  303,  sec.  1 ;  343,  sec.  24 ;  490,  sec. 
13 ;  492,  sec.  25  ;  613,  sec.  3 :  740,  sec.  1 ;  1  R.  S.,  743, 
sec.  21 :  1  R.  L.,  56,  sec.  1 ;  60.  sec.  1 ;  2  Johns.,  484 ;  11 
Johns.,  510 ;  10  Johns.,  216 ;  2  Saund.,  328. 

T7JECTMENT  for  dower  and  costs  of  suit. 
Jj  The  plaintiff  before  admeasurement  of 
dower,  brought  an  action  of  ejectment,  pursu- 
ant to  the  Revised  Statutes,  to  recover  dower 
in  lands  of  which  her  husband  was  seised  dur- 
ing the  marriage,  but  which  he  had  aliened 
as  long  since  as  1792,  at  which  time  the  lot  out 
of  which  dower  was  sought  was  in  a  state  of 
nature,  uncultivated  and  unimproved,  and  its 
value  did  not  exceed  $200.  The  plaintiff  recov- 
481*]  ered  a  verdict  in  the  ejectment  *suit, 
had  her  costs  taxed  and  judgment  roll  signed 
and  filed  and  obtained  the  appointment  of  Com- 
missioners to  make  admeasurement  of  dower. 
The  Commissioners  made  admeasurement,  as- 
signing to  the  plaintiff  one  third  of  the  lot.and 
certify  that  the  value  of  the  part  assigned  to 
her  is  $4,600,  and  that  the  value  of  the  whole 
lot  at  the  time  of  the  admeasurement,  independ- 
ent of  all  improvements  by  the  erection  of 
buildings,  etc.,  is  $13,800.  It  appeared  that 
the  portions  of  the  lot  remaining  in  a  state  of 
nature  are  as  valuable,  if  not  more  valuable, 
than  those  portions  of  it  which  are  occupied 
and  under  cultivation.  The  defendant  pro- 
duced the  affidavits  of  several  individuals,  who 
testified  that  the  whole  increased  value  of  the 
premises  since  1792,  arises  from  the  improve- 
ment* made  upon  the  premises  thus  sold,  and 
upon  the  lands  in  the  vicinity,  all  of  which 
were  of  little  value  in  1792;  and  as  the  value 
of  this  lot  is  enhanced  by  improvements  on 
the  adjoining  lots  and  on  the  lands  in  ihc  vi- 
cinity, so  those  lots  have  been  enhanced  in 
MO 


value  by  the  improvements  on  the  lot  in  ques- 
tion. The  defendant  appealed  from  the  report 
of  the  Commissioners,  and  at  the  same  time 
moved  that  the  costs  in  the  action  of  ejectment 
be  stricken  from  the  record. 

Mr.  D.  Cady,  for  the  defendant.  The  Com- 
missioners have  erred  in  their  admeasurement 
of  dower;  it  is  the  settled  law  of  this  State, 
that  the  dower  which  a  widow  is  entitled  to  in 
lands  claimed  by  the  husband  during  the  mar- 
riage, is  one  third  of  the  value  at  the  time  of 
alienation,  and  no  more.  2  Johns.,  484;  11  Id., 
510;  15  Id.,  22.  Nor  is  the  widow  entitled  to 
costs,  where  she  brings  ejectment  before  ad- 
measurement. Ejectment  is  substituted  for  the  • 
action  of  dower,  and  although  the  phraseology 
of  the  statute  allowing  costs  in  all  actions  re- 
lating to  real  estate,  2  R.  S.,  613,  sec.  3,  is. 
broad  enough  to  include  this  action  in  terms,  it 
is  insisted  that  the  statute  should  receive  such 
a  construction  as  to  exclude  it,  unless  a  case  is 
shown  which  would  have  entitled  a  widow  to 
damages  and  costs,  under  the  law  as  it  existed 
previous  to  the  Revised  Statutes.  Tout  temps 
prist  would  have  precluded  the  demandant  in 
dower  from  her  claim  to  damages,  and  it  can- 
not be  supposed  that  the  Legislature  intended,. 
*by  changing  the  form  of  action,  to  al-[*482, 
ter  the  substantial  rights  of  parties,  and  sub- 
ject tenants  not  in  fault  to  damages  and  costs, 
who,  previous  to  the  Revised  Statutes,  could 
not  thus  have  been  made  liable. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff.  It 
is  admitted  that  previous  to  the  Revised  Stat- 
utes, the  rule,  as  contended  for  on  the  other 
side,  in  relation  to  the  extent  of  the  widow's 
rights,  appears  to  have  been  settled  by  a  series 
of  decisions  ;  but  subsequent  to  these  decis- 
ions, the  law  as  originally  passed  by  the  Leg- 
islature, 1  R.  L.,  56,  sec.  1,  that  the  widow 
should  have  the  third  part  of  all  the  lands 
of  her  husband,  and  which,  by  the  construc- 
tion of  our  courts,  was  reduced  to  the  one 
|  third  of  the  value  at  the  time  of  alienation,  is 
re-enacted,  and  the  Legislature  have  once  more 
declared,  in  view  of  the  decisions  made  by  our 
!  courts,  that  "A  widow  shall  be  endowed  of  a 
|  third  part  of  all  the  lands  whereof  her  husband 
I  was  seised  of  an  estate  of  inheritance  at  any 
time  during  the  marriage."  2  R.  S.,  740,  sec. 
1.  With  all  due  deference,  it  is  supposed  that 
the  Act  of  1806,  1  R.  L.,  61,  sec.  5,  clearly  in- 
dicates that  the  only  limitation,  contemplated 
by  the  Legislature,  upon  the  rights  of  the 
widow  was,  that  she  should  not  have  the  bene- 
fit of  improvements  made  by  the  heir  or  other 
proprietor  of  the  laud,  but  not  that  she  should 
be  deprived  of  its  increased  value,  arising  from 
extrinsic  and  general  causes,  and  not  from  the 
labor  or  expenditures  of  the  heir  or  other  pro- 
prietor; and  such  appears  to  be  the  opinion  of 
Chancellor  Kent,  in  his  view  of  the  decisions  of 
our  court,  4  Kent,  Com.,  64-70;  see,  also,  1 
Cow.,  460. 

As  to  the  question  of  costs,  it  is  not  perceived 
what  possible  objection  can  be  made.  The 
case  is  directly  within  the  words  of  the  Act 
giving  costs,  and  the  defendant  has  no  right  to 
ask  for  an  equitable  construction  exempting 
him  from  costs,  as  it  was  entirely  within  his 
power  to  have  prevented  the  suit  by  the 
widow,  by  having  procured  an  admeasurement 
to  be  made.  2  R.  S.,  489,  sec.  7. 

WEND.  10. 


1833 


WALKER  v.  SCHUYLER. 


482 


By  the  Court,  Savage,  Oh.  J.  The  lan- 
guage of  the  Revised  Statutes  is  as  follows: 
"A  widow  shall  be  endowed  of  the  third  part 
of  all  the  lands  whereof  her  husband  was  seised 
483*]  of  *an  estate  of  inheritance  at  any  time 
during  the  marriage."  2  R.  8.,  740,  sec.  1. 
The  Act  of  1787  was  in  nearly  the  same  lan- 
guage. After  declaring  that  the  widow  shall 
give  nothing  for  her  dower,  that  she  shall  tarry 
40  days  in  the  mansion  house  of  her  husband, 
etc.,  it  is  enacted  as  follows:  "and  for  her 
dower  shall  be  assigned  unto  her  the  third  part 
of  all  the  lands  of  her  husband,  which  were  his 
at  any  time  during  the  coverture."  1  R.  L.,  56, 
sec.  1.  The  Statute  of  1806  declares  that 
"  Dower  of  any  lands  sold  by  the  husband  shall 
be  according  to  the  value  of  the  lands,  exclu- 
sive of  the  improvements  made  since  the  sale," 
1  R.  L.,  60,  sec.  1,  and  points  out  a  mode  in 
which  either  the  widow,  or  the  heirs,  or  other 
owners,  may  proceed  to  have  dower  admeas- 
ured and  assigned  by  persons  appointed  by  the 
surrogate;  and  directs,  "Where  any  testator 
or  intestate  shall  have  been  possessed  of  lands 
wild  and  unproductive,  it  shall  and  may  be 
lawful  for  the  admeasurers  to  take  into  view 
any  improvements  made  upon  any  wild  lands 
by  any  such  heirs,  or  other  proprietors  or 
owners,  and  award  the  said  improvements 
within  the  bounds  of  that  part  of  the  estate 
which  shall  be  allotted  to  such  heirs  or  other 
owners."  The  R.  S.  also  provide  that  a  widow 
may  tarry  in  her  husband's  house  40  days  after 
his  death,  free  of  rent,  and  have  her  suste- 
nance, whether  her  dower  is  assigned  to  her 
or  not,  1  R.  S.,  743,  sec.  17;  and  in  making  ad- 
measurement, the  commissioners  appointed  for 
that  purpose  shall  take  into  view  any  perma- 
nent improvements  made  upon  the  lands  out  of 
which  dower  is  to  be  assigned,  since  the  death 
of,  or  alienation  by  the  husband;  and  they  are 
directed  to  allot  such  improvements  to  the  heir 
or  owner,  if  practicable,  and  if  not,  then  to 
make  a  deduction  from  the  widow's  part,  pro- 
portionate to  the  benefit  she  will  derive  from 
such  improvements.  2  R.  S.,  490,  sec.  13.  So, 
also,  where  damages  are  recovered,  they  shall 
not  be  estimated  for  any  permanent  improve- 
ments made  by  the  owner,  whether  heir  or 
grantee  of  the  husband.  1  R.  S.,  743,  sec.  21. 

From  this  examination  and  comparison  of 
the  old  and  new  statutes,  it  will  appear  that 
the  rights  of  the  widow  are  not  altered  as  to  the 
extent  of  her  dower.  The  third  part  of  the 
lands  of  the  husband  means  one  third  part  of 
484*]  the  value  of  the  *lands  when  the  title 
passed  from  therhusband.  In  case  of  alienation 
by  the  husband  in  his  lifetime,  the  point  has 
been  settled  by  several  adjudications.  In  the 
case  of  Humphrey  v.  Phinney,  2  Johns.,  484, 
the  action  was  dower,  and  the  defendant  plead- 
ed alienation  by  the  husband  in  his  lifetime, 
valuable  improvements  by  the  defendant,  and 
readiness  to  set  off  one  third  in  value,  as  at  the 
time  of  the  conveyance.  On  demurrer  to  this 
plea,  the  court  held  that  the  principle  assumed 
by  the  plea  was  correct;  that  the  widow  was 
not  entitled  to  dower  according  to  the  im- 
proved value  of  the  land,  in  case  of  alienation 
by  the  husband,  but  according  to  the  value  at 
the  time  of  alienation.  This  decision  was  made 
in  1807.  and  the  court  took  occasion  to  say  that 
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the  Act  of  1806,  1  R.  L.,  60,  did  not  in  that  re- 
spect establish  a  new  rule,  and  they  refer  to 
the  year  books  for  the  same  rule.  The  reason 
for  the  rule  assigned  by  Sir  Matthew  Hale  is 
quoted  with  approbation,  that  the  heir  is  not 
bound  to  warrant,  except  according  to  the  val- 
ue of  the  land  at  the  time  of  the  feoff ment; 
and  if  the  widow  were  to  recover  according 
to  the  improved  value,  the  feoffee  would  not 
have  a  complete  remedy  against  the  heir, 
which  would  not  be  reasonable.  It  is  true,  that 
in  that  case  the  question  was  not  whether  the 
widow  should  participate  in  the  enhanced  val- 
ue of  the  lands,  independent  of  the  money  ex- 
pended upon  it;  but  the  learned  Chief  Justice, 
in  giving  the  opinion  of  the  court,  takes  no 
such  distinction;  his  reasoning  is  equally  ap- 
plicable to  any  appreciation  in  value,  whether 
in  consequence  of  money  expended  in  improve- 
ments, or  of  the  general  rise  of  the  property 
independent  of  that  circumstance;  and  the  rea- 
son of  Sir  Matthew  Hale  is  equally  applicable 
to  both.  The  same  question  which  is  now  pre- 
sented was  distinctly  brought  before  the  court 
in  the  case  of  Dorchester  v.  Coventry,  11  Johns. , 
510.  The  value  of  the  land  at  the  time  of  the 
alienation  was  found  by  the  jury  to  be  $500, 
and  at  the  time  of  the  trial  $1,750,  exclusive  of 
buildings  erected  since  the  alienation,  and  the 
question  was,  according  to  which  valuation 
dower  was  to  be  assigned.  Ch.  J.  Thompson 
said  the  case  could  not  be  distinguished  from 
Humphrey  v.  Phinney,  the  principle  of  which 
was  that  the  widow  was  not  entitled  to  the  im- 
proved value,  but  the  value  at  the  time  of  the 
Conveyance  by  the  husband,  and  that  [*485 
the  Legislature  had  not  -made  any  distinction 
between  improvements  and  the  increased  val- 
ue of  the  land;  that  the  same  principle  applies 
to  both.  The  case  of  Shaw  v.  White,  13  Johns., 
179,  was  like  this  case.  The  land  was  conveyed 
by  the  husband  in  1765,  when  new  and  unim- 
proved, and  the  suit  was  brought  in  1815,  when 
the  lands  had  been  highly  improved  and  culti- 
vated by  the  defendant.  The  court  said  that 
the  rule  by  which  the  recovery  must  be  regu- 
lated was  laid  down  in  the  two  previous  cases; 
that  under  the  Statute  1  R.  L.,  60,  the  widow 
was  entitled  to  one  third  of  the  value  at  the 
time  of  the  conveyance  by  the  husband,  and 
that  she  does  not  have  the  benefit  of  the  im- 
provements, or  of  the  increased  value  or  ap- 
preciation of  the  land.  This  is  the  last  case  I 
have  found  upon  the  point,  and  it  was  decided 
17  years  ago.  This  rule  has.  therefore,  been 
the  only  one  established  and  acted  upon  for  at 
least  26  years.  As  the  Legislature  have  not 
altered  the  rights  of  the  widow  by  the  late  re- 
vision of  the  statutes,  the  court  must  apply  the 
same  rule  to  the  plaintiff  which  has  been  ap- 
plied to  all  others;  she  is  entitled  to  so  much 
as  shall  be  equal  in  value  to  one  third  of  the 
value  of  the  lands  at  the  time  of  the  convey- 
ance by  the  husband,  and  no  more. 

This  subject  has  been  recently  discussed  by 
Chancellor  Kent,  in  his  Commentaries,  4  Kent, 
64-70  :  and  he  considers  the  rule  as  above 
stated  to  be  the  ancient  and  settled  rule  of  the 
common  law.  The  reason  of  the  rule,  he  says, 
has  been  ably  criticised  in  this  country,  but  the 
rule  itself  is  founded  in  justice  and  sound  pol- 
icy. The  distinction  between  the  increased 
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value  of  the  land,  as  arising  from  the  direct 
improvements  by  the  alienee  or  from  extrinsic 
causes,  does  not  seem  to  have  been  taken  in  the 
English  books.  The  Chancellor,  pp.  66,  67,  ad- 
mits that  the  Statute  of  1806,in  this  State.has  re- 
ceived the  construction  above  given  to  it,  though 
he  suggests  a  doubt  whether  it  is  not  too  strict, 
and  thinks  that  the  better  and  more  reasonable 
American  doctrine  is,  that  the  improved  value 
from  which  the  widow  is  to  be  excluded,  is 
that  which  has  arisen  from  the  actual  labor 
and  money  of  the  owner,  and  not  that  which 
has  arisen  from  extrinsic  and  general  causes. 
AVhether  the  Chancellor  is  correct  or  not  in  this 
486*]  Conclusion,  I  am  not  to  inquire.  It  is 
sufficient  for  my  purpose,  that  in  this  State  the 
widow's  rights  have  been  frequently  adjudi- 
cated under  a  statute  like  the  present  statute, 
and  we  are  not  at  liberty  to  depart  from  the 
construction  which  has  been  given  to  it.  I 
may,  however,  remark.that  any  other  rule  than 
that  adopted  by  this  court  would  be  difficult  of 
application.  It  is  not  easy  to  say  how  much 
of  the  appreciated  value  has  arisen  from  the 
labor  and  money  expended  upon  the  land.  In 
this  very  case,  some  of  the  witnesses  state  that 
the  whole  improved  value  arises  from  the  im- 
provements made  upon  the  land  in  question 
and  the  other  lands  in  the  same  portion  of 
country,  all  of  which  were  of  little  value  when 
this  lot  was  sold  by  the  husband  of  the  plaint- 
iff ;  and  they  say  that  as  this  lot  is  enhanced 
in  value  by  improvements  on  the  adjoining 
lots  and  those  in  the  vicinity,  so  those  lots  have 
been  enhanced  in  value  by  the  improvements 
on  this  ;  and  thus  each  lot  may  be  said  to  be 
enhanced  in  value  by  the  labor  and  money  ex- 
pended upon  it  by  its  own  owner.  This  is  cer- 
tainly true  to  a  great  extent,  if  not  to  the  full 
extent,  of  the  enhanced  value.  Can  any  one 
say  what  would  have  been  the  present  value  of 
the  lot  in  question,  if  the  whole  western  part 
of  the  State  had  remained  as  it  was  in  1792  ? 
And  what  would  the  plaintiff's  dower  be  worth 
if  the  whole  country  was  a  wilderness?  It  must 
be  mere  conjecture.  It  is  certainly  reasonable 
that  the  enhanced  value  should  inure  to  the 
benefit  of  those  through  whose  labor  and  suf- 
ferings and  expenditures  the  appreciation  has 
been  procured.  If  the  property  has  been  ren- 
dered more  valuable  by  the  general  improve- 
ment of  the  country,  the  defendant,  and  not 
the  plaintiff,  has  contributed  to  that  general 
improvement. 

On  the  question  of  costs,  the  rule  formerly 
was,  that  the  plaintiff  in  dower  recovered  costs 
whenever  she  recovered  damages,  and  not 
otherwise.  10  Johns.,  216  ;  2  Saund.,  328.  By 
the  Revised  Statutes,  costs  are  recoverable  in 
all  actions  relating  to  real  estate,  2  R.  S. ,  613, 
sec.  3,  among  which  the  action  of  ejectment  to 
recover  dower  is  enumerated  ;  and  the  old  ac- 
tion of  dower  is  abolished,  2  R.  S.,  303,  sees. 
1,  2,  and  343,  sec.  24.  The  plaintiff  is,  there- 
fore, entitled  to  costs  of  the  suit  until  judg- 
487*]  ment  *establishing  her  right.  The  coats 
of  admeasurement  are  to  be  paid  by  the  parties 
equally.  2  R.  8.,  492,  sec. 25. 

The,  report  of  the  admeasurers  in  set  aside,  but 
without  costs  of  this  motion. 

Cited  In— 10  Paige.  82 ;  2  Edw.,  579  ;  4  Barb.,  23 ;  53 
Barb.,  435;  31  How.  Pr.,  500;  38  How.  Pr.,  343;  2  Bos., 
587 :  4  Rob.,  702 ;  4  Bradf.,  18. 
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CANDLER  &  HART  «.  ROSSITER. 

Assumpsit/0?1  Money  Paid— Pleading— Reversal 
of  Judgment  for  Defective  Declaration—  Waiver 
of  Matter  in  Abatement. 

Where  a  plaintiff  declares  in  assumpM  for  money 
paid,  etc.,  omitting  the  prdinary  super  se  atufumpsit, 
and  instead  thereof  stating:  the  circumstances  of  his 
case— that  he  bought  a  quantity  of  fish  for  the  pur- 
pose of  shipping  it  to  a  foreign  port ;  that  the  de- 
fendant put  on  board  of  the  same  vessel  in  which 
he  had  made  his  shipment  an  equal  quantity  of  fish, 
for  the  purpose  and  with  the  intent  of  creating  a 
joint  adventure,  so  that  the  parties  should  share  in 
the  profit  or  loss ;  and  that  the  fish  was  so  damaged 
at  sea,  or  otherwise,  as  that  after  its  arrival  at  the 
port  of  destination,  it  was  sold  at  a  loss,  the  whole 
of  which  the  plaintiff  individually  sustained  and 
paid,  without  having  received  any  part  thereof  from 
the  defendant,  whereby  the  plaintiff  had  sustained 
damage  to  the  amount  of  $500  ;  it  was  held,  on  writ 
of  error,  after  verdict  for  the  plaintiff  in  the  court 
below,  that  the  declaration  was  bad  in  not  stating  a 
contract  or  agreement  with  sufficient  distinctness, 
in  not  alleging  a  promise  by  the  defendant,  and  in 
not  setting  forth  a  consideration  ;  and  the  judgment 
of  the  court  below  was  accordingly  reversed. 

It  is  a  general  rule  in  pleading  in  assumpstt,  that 
it  must  be  stated  that  the  defendant  undertook  and 
promised,  etc.,  or  something  equivalent  thereto,  or 
the  declaration  will  be  held  bad,  even  after  verdict 
and  judgment. 

When  the  declaration  contains  two  counts,  one 
good  and  the  other  bad,  and  there  is  a  general  ver- 
dict, the  judgment  will  be  reversed,  but  a  venire  tie 
novo  will  be  awarded. 

On  a  writ  of  error,  after  trial  and  verdict  for  the 
plaintiff,  it  is  too  late  for  the  defendant  to  object 
that  the  subject-matter  of  the  suit  was  a  copartner- 
ship transaction  between  him  and  the  plaintiff. 

Citations— 1  Salk.,  138 :  5  T.  R.,  145;  1  Chit.  PL,  299; 
Lawes  PI.,  88 ;  1  Lev.,  164,  246 ;  7  Ld.  Raym.,  124  ;  1 
Geo.  II.;  3  Mass.,  160 ;  Gould  PL,  73,  sees.  42,  44,  75 ; 
18  Johns.,  245. 

ERROR  from  the  N.  Y.  C.  P.  Rossiter  sued 
Candler  and  Hart,  and  declared  against 
them  for  that  whereas  the  defendants,  on,  etc., 
at,  etc.  .were  indebted  to  the  plaintiff  in  the  sum 
of  $500,  being  so  much  money  paid,  laid  out 
and  expended  by  the  plaintiff  for  the  use  of  the 
defendants  ;  for  that  whereas  the  plaintiff,  by 
means  of  one  E.  C.,  his  agent,  did  purchase 
from  the  defendants  a  certain  quantity  of  fish, 
for  the  purpose  of  shipping  the  same  in  the 
schooner  Flos,  to  the  Port  of  Vera  Cruz,  in 
South  America,  there  to  be  disposed  *of  [*488 
for  the  benefit  and  advantage  of  the  plaintiff  ; 
and  whereas  the  defendants  did,  at  the  time  of 
the  purchase  of  the  fish,  put  up,  prepare  and 
put  on  board  the  said  schooner  a  quantity  of 
fish  equal  to  that  purchased  by  the  plaintiff , in 
common  with  the  fish  shipped  by  the  plaintiff, 
and  for  the  express  purpose,  and  with  the  ex- 
press and  actual  intention  of  dividing  the  money 
arising  from  the  whole  of  the'said  fish,  when 
sold,  for  the  mutual  benefit  and  advantage  of 
the  plaintiff  and  defendants,  of  profit  and  of 
loss,  share  and  share  alike ;  that  is  to  say,  if 
the  whole  of  the  fish  should  be  sold  at  a  profit, 
that  such  profit  should  be  equally  divided  be- 
tween the  plaintiff  and  the  defendants  ;  and  if 
the  whole  of  the  fish  shipped  on  board  the 
schooner  Flos  should  be  disposed  of  and  sold 
at  a  loss,  that  then  the  plaintiff  and  the  defend- 
ants should  sustain  and  pay  the  loss,  by  sales 
or  otherwise  incurred — the  said  plaintiff  there- 
of the  one  half,  and  the  said  defendants  the 
other  ;  and  whereas  the  fish  so  shipped  at  the 
common  risk  and  for  the  mutual  benefit  and 
advantage  of  the  plaintiff  and  defendants,  as 
aforesaid,  was  so  damaged  at  sea  or  otherwise, 
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as  that  after  the  arrival  of  the  schooner  at  Vera 
Cruz,  it  was  there  sold  at  a  loss,  the  whole  of 
which  the  plaintiff  individually  sustained  and 
paid,  without  having  received  any  part  thereof 
from  the  defendants;  whereby  the  plaintiff  hath 
sustained  damage  to  the  amount  of  $500.  There 
was  a  second  count  in  the  declaration,  substan- 
tially like  the  above.  The  defendants  pleaded 
non  axsumpsit.  The  cause  was  tried  and  the 
plaintiff  obtained  a  general  verdict  for  $154.68, 
on  which  judgment  was  entered.  Thedefend- 
ants  sued  out  a  writ  of  error. 

Mr.  H.  Bleecker,  for  the  plaintiffs  in  error, 
insisted  that  the  declaration  was  bad,  in  not  al- 
leging a  promise  by  the  defendants.  Gould, 
Treat.  PI.,  73,  sees.  42,  44,  75  ;  Lawes  PL.  88, 
89  ;  8  Mass.,  160.  And  if  a  promise  could  be 
inferred,  the  declaration  was  still  defective  in 
not  setting  forth  a  consideration  to  support  it. 
1  Saund.,  264,  n.  1  ;  3  T.  R.,  653;  7  Johns., 
88  ;  4  Barn  &  C.,  345.  He  further  insisted  that 
should  it  be  conceded  that  a  valid  agreement 
existed  to  unite  in  a  shipment  at  common  risk, 
the  action  could  not  be  sustained  ;  for  then  a 
partnership  was  shown,  and  a  suit  at  law  could 
489*]  not  be  *sustained  until  after  a  settle- 
ment of  the  accounts  of  the  adventure,  and  a 
promise  by  the  defendants  to  pay  the  balance. 
Nor  could  the  plaintiff  sue  for  contribution, as 
he  did  not  aver  that  he  had  discharged  a  joint 
liability.  The  errors  relied  on  are  not  cured  by 
the  verdict.  2  Saund.,  137,  b.  2;  Doug.,  679  ; 

1  T.  R..  141. 

Mr.  I.  L.  Wendell,  for  the  defendant  in  er- 
ror. The  declaration  is  informal,  but  it  is  suf- 
ficient after  verdict.  The  plaintiff  declares  for 
money  paid,  laid  out  and  expended  for  the  use 
of  the  defendants,  and  states  the  agreement 
between  him  and  the  defendants,  under  which 
the  liability  accrued.  The  allegation  of  a  prom- 
ise would  have  been  mere  matter  of  form,  and 
the  omission  could  have  been  taken  advantage 
of  only  by  demurrer  ;  for  there  is  no  rule  bet- 
ter settled  than  that  where  there  is  a  defect, 
imperfection  or  omission  in  a  pleading,  and 
that  whether  in  substance  or  in  form,  which 
would  have  been  a  fatal  objection  on  demur- 
rer, yet  if  the  issue  necessarily  requires  proof 
of  the  facts  defectively  or  imperfectly  stated  or 
omitted,  without  which  the  judge  would  not 
have  directed,  or  the  jury  would  not  have  giv- 
en a  verdict,  the  defect  is  cured  by  the  verdict. 

2  Archb.  PI.,  264,  and  cases  there  collected. 
This  is  not  the  case  of  a  defective  title, as  would 
be  the  omission  to  state  a  demand  and  refusal 
of  the  acceptor  in  an  action  against  the  indors- 
er  of  a  bill  of  exchange  ;  here  the  agreement 
is  stated,  the  liability  is  charged,  and  a  prom- 
ise need  not  be  alleged  ;  it  is  enough  if  the  evi- 
dence justified  the  jury  in  finding  a  promise. 
After  verdict,  it  is  too  late  to  object  that  the 
subject-matter  of  the  suit  was  a  partnership 
transaction,  18  Johns.,  245  ;  besides,  it  was  a 
single  adventure,  and  not  a  partnership  con- 
cern, and  an  action  at  law  may  be  sustained  in 
such  case,  either  to  recover  a  balance  or  to  en- 
force contribution.     5  Wend.,  274  ;  8  Taunt., 
443  ;  2  Bos.  &  P.,  270  ;  1  East,  20  ;  12  Mass., 
34,  76,  539  ;  13  East,  7  ;  1  Pow.,  Cont.,  328. 

/.'//  '/"  Court,  Sutherland,  -/.  This  is  a 
writ  of  error  to  the  Court  of  C.  P.  of  the  City 
and  County  of  N.  Y.  It  is  in  the  nature  of  a 
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motion  in  arrest  of  judgment,  *as  the  [*49O 
errors  relied  upon  are  the  substantial  defects 
of  the  declaration,  which  contains  two  counts, 
both  of  which,  it  is  contended,  are  bad  in  sub- 
stance. They  are  both  exceedingly  informal, 
and  the  first,  I  am  inclined  to  think,  is  too  im- 
perfect to  be  sustained,  even  after  verdict.  It 
sets  forth  no  promise,  agreement  or  contract 
whatever,  on  the  part  of  the  defendants,  and 
contains  no  express  averment  of  any  kind.  It 
states  no  contract  or  agreement  on  the  part  of 
the  defendant,  that  the  fish  should  be  sold  in 
common,  and  the  profit  equally  shared,  or  the 
loss  equally  borne  by  the  parties ;  it  merely 
states,  and  that  by  way  of  recital,  that  the  de- 
fendants purchased  and  put  on  board  the  same 
vessel  a  quantity  of  fish,  equal  to  that  of  the 
plaintiff,  to  be  sold  in  common  therewith,  for 
the  purpose  and  with  the  intention  of  dividing 
the  money  arising  from  the  sale  thereof,  profit 
or  loss.  Admitting  such  to  have  been  their  in- 
tention, it  does  not  amount  to  an  agreement ; 
and  if  it  did,  no  consideration  whatever  is 
stated  to  support  it.  It  is  not  averred  that  the 
purchase-of  the  fish  by  the  plaintiff  was  in  any 
manner  induced  by  or  connected  with  the  acts 
or  intentions  of  the  defendants,  in  relation  to 
their  portion  of  the  fish.  It  is  not  shown  how 
or  in  what  manner  it  happened  that  the  whole 
lot  of  fish  did  not  sell  for  enough  to  pay  the 
charges  at  Vera  Cruz,  nor  by  whom  the  fish 
were  sold,  nor  how  the  plaintiff  was  compelled, 
or  became  liable  to  pay  the  deficiency.  It  is 
not  shown  that  he  or  his  agent  went  with  the 
fish  to  Vera  Cruz,  and  there  disposed  of  them, 
and  in  that  manner  became  responsible  for  the 
charges,  etc. 

It  has  been  held  that  where  the  contract  de- 
clared on  isfounded  on  a  legal  liability'  and 
implied  therefrom,  it  is  sufficient  to  state  such 
liability,  without  alleging  formally  that  the  de- 
fendant promised,  as  in  assumpsit,  on  a  bill  of 
exchange.  There,  when  it  is  shown  by  the 
declaration  how  and  in  what  manner  the  de- 
fendant became  a  party  to  the  bill,  and  that  he 
was  duly  charged,  etc.,  his  legal  liability  is 
fixed  and  certain,  and  the  law  will  imply  a 
promise  to  pay  it,  without  its  being  expressly 
averred.  1  Salk.,  138  ;  5  T.  R.,  145  ;  1  Chit. 
PI. ,  299.  But,  as  a  general  rule  in  assumptnt, 
if  the  declaration  does  not  state  that  the  de- 
fendant undertook  and  promised  the  plaintiff, 
etc.,  or  something  equivalent  thereto,  it  will 
be  held  *bad,  even  after  verdict  and  [*491 
judgment.  Lawes,  Plead.,  88.  This  was  ex- 
pressly adjudged  in  Buckler  v.  Angett,  1  Lev., 
164  ;  1  Id.,  246  ;  7  Ld.  Raym.,  124.  The  dec- 
laration in  that  case  stated,  that  whereas  the 
plaintiff  had  procured  one  Woodward,  at  the 
request  of  the  defendant,  to  surrender  a  lease, 
the  defendant,  solvere  tettet,  would  pay  £10. 
On  non,  oMumpfit  pleaded,  and  verdict  for  the 
plaintiff,  judgment  was  arrested,  because  no 
promise  was  laid  and,  therefore,  no  issue  join- 
ed ;  and  this  case  was  recognized  and  followed  as 
authority  in  Lea  v.  Welch,  Ld.  Raym.,  15.  16; 
1  Geo.,  II. ;  a  case  precisely  similar,  except  that 
the  judgment  was  by  default,  and  not  upon 
verdict.  It  is  probable  that  at  this  day  the  de- 
fect in  those  declarations  would  be  considered 
a  clerical  omission,  as  the  sentence  in  each  was 
obviously  imperfect  without  the  words  "  un- 
dertook and  promised" — super  se  asuumpsit, 
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etc. ;  but  they  mark  strongly  the  indispensable 
importance  of  the  allegation  that  the  defend- 
ant promised,  etc.  Mr.  Lawes,  whose  Treatise 
on  Pleading  in  the  action  of  assumpsit  is  of  the 
highest  authority,  seems  to  consider  the  omis- 
sion of  the  allegation  as  fatal,  after  verdict. 
This  doctrine,  upon  the  authority  of  the  pre- 
ceding cases,  was  also  admitted  by  the  Su- 
preme Court  of  Mass.,  in  3  Mass.,  160  ;  opin- 
ion of  Sedgwick,  J.,  p.  176.  Judge  Gould,  in 
his  valuable  Treatise  on  Pleading,  speaking  on 
the  subject  of  direct  and  positive  averments, 
says,  the  rule  appears  to  be  that  all  those  facts 
which  are  directly  denied  by  the  terms  of  the 
general  issue,  or  which  may,  by  the  established 
usage  of  pleading,  be  specially  traversed,  must 
be  averred  in  direct  and  positive  terms.  Thus, 
in  a&sumpsit,  the  promise  must  be  stated  in 
terms  direct  and  positive,  because  the  general 
issue,  non  assumpsit,  purports  to  be  a  direct 
denial  of  the  promise.  Gould,  Treat.  Plead., 
73,  sees.  42,  44,  75.  Considering,  therefore, 
that  no  contract  or  agreement  whatever  is  dis- 
tinctly stated,  nor  any  promise  by  the  defend- 
ant, nor  any  consideration  for  a  promise,  I 
think  the  judgment  must  be  arrested.  These 
defects  are  not  cured  by  the  Statute  of  Jeof  • 
ails  ;  it  is  the  case  of  a  defective  title,  and  not 
of  a  good  title  defectively  set  out. 

The  second  counts  states,  with  somewhat 
more  precision,  a  contract  or  agreement  be- 
tween the  parties ;  but  it  is  unnecessary  par- 
492*]  ticularly  *to  consider  it,  as  it  is  well 
settled  that  if  either  count  is  bad,  the  judg- 
ment is  erroneous  and  must  be  reversed. 

The  case  of  Smith  v.  Allen,  18  Johns.,  245, 
decides  that  after  a  trial  and  verdict  for  the 
plaintiff,  it  is  too  late  for  the  defendant  to 
object  that  the  subject- matter  of  fhe  suit  was 
a  copartnership  transaction  between  him  and 
the  plaintiff .  The  objection  should  have  been 
made  at  the  trial. 

Judgment  reversed,  and  venire  de  novo. 

Cited  in-29  Am.  Dec.,  549  (8  Gill.  &  J-,  348);  44  Am. 
Rep.,  318  (86  Ind.,  327). 


MITCHELL  v.  BRISTOL  &  POWELL. 

Sale  by  Factor  and  Receipt  of  Note  in  His  Own 
Name,  without  Disclosing  Principal — Trans- 
fer oj  Note  to  Principal — Payment  to  Factor 
does  not  Bar  Suit  on  Note  by  Principal  as  In- 
dorsee—Set Off. 

Where  a  factor  sells  the  goods  of  his  principal 
without  disclosing  his  agency,  and  takes  the  note  of 
the  purchaser,  payable  to  himself  or  bearer  at  a 
future  day,  and  before  maturity  transfers  the  note 
to  his  principal,  payment  by  the  purchaser  to  the 
factor,  after  such  transfer  and  before  the  note  falls 
due,  is  no  bar  to  a  recovery  in  an  action  by  the  prin- 
cipal as  indorsee  against  the  purchaser  as  maker  of 
the  note. 

It  seems,  had  there  been  an  existing  demand  due 
from  the  factor  to  the  purchaser  at  the  time  of  the 
transfer  of  the  note,  that  such  demand  might  have 
been  set  off  in  an  action  by  the  principal. 

It  seems,  also,  that  in  an  action  by  the  principal  to 
recover  for  goods  sold  by  his  factor,  in  his  own 
name  without  disclosing  his  agency,  the  purchaser 
may  set  off  any  demand  he  may  nave  against  the 
factor. 

Citations— 7  T.  B..  350 ;  3  Bos.  &  P.,  490,  495. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Nov.,  1831,  before  the 
Hon.  Ogdcn  Edwards,  one  of  the  Circuit  Judges. 
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The  suit  was  on  a  promissory  note  for  $435, 
given  by  the  defendants,  dated  Dec.  22,  1827, 
payable  to  Daniel  Mitchell,  or  bearer,  4  months 
after  date,  and  transferred  by  the  payee  by  in- 
dorsement to  Jethro  Mitchell,  the  plaintiff  in 
this  cause.  Daniel  Mitchell  was  a  commission 
merchant  in  Albany,  dealing  in  oil,  with  which 
he  was  supplied  by  the  plaintiff  and  other  in- 
dividuals ;  the  note  in  question  was  taken  for 
a  quantity  of  oil  belonging  to  Jethro  Mitchell, 
sold  to  the  defendants  by  Daniel  Mitchell, 
who  did  not  disclose  to  them  his  agency,  nor 
was  there  anything  in  or  about  his  store  ap- 
prising customers  that  he  acted  as  an  agent  for 
other  persons  in  the  transaction  of  his  business. 
Apr.  7, 1828,  Daniel  *Mitchell  received  [*493 
$435  in  a  letter  from  the  defendants,  which  was 
delivered  by  an  agent  of  the  defendants,  who 
asked  for  the  note,  and  was  told  by  Daniel 
Mitchell  that  it  was  at  the  bank,  that  he  would 
get  it  and  send  it  to  the  agent;  he,  however, 
did  not  send  it;  the  agent  called  again  Apr.  24, 
but  did  not  obtain  the  note,  which,  Jan.  5, 
1828,  had  been  handed  over,  together  with  a 
number  of  other  notes  and  some  money,  by 
Daniel  Mitchell  to  Jethro  Mitchell.  When  the 
note  fell  due,  it  was  sent  to  Buffalo,  where  the 
defendants  reside,  and  was  protested  for  non- 
payment, Dauiel  not  having  informed  Jethro 
of  the  payment  made  to  him,  until  after  the 
maturity  of  the  note.  In  the  autumn  of  1828, 
Daniel  became  a  bankrupt ;  after  Jan.  5,  1828, 
he  received  no  property  from  Jethro  to  sell, 
but  subsequently  to  Apr.  7,  1828,  he  received 
cash  and  notes  for  property  previously  sold  by 
him,  belonging  to  Jethro,  and  made  payments 
to  Jethro.  In  the  spring  of  1829,  a  settlement 
took  place  between  Jethro  and  Daniel,  and  in 
the  account  then  rendered  by  Jethro,  he  cred- 
ited Daniel  with  the  amount  of  the  note  in 
question,  as  of  the  date  Apr.  25,  1828.  Jethro 
then  expressed  his  regret  as  to  the  occurrences 
in  relation  to  the  note,  and  said  he  thought  he 
should  not  prosecute  the  defendants.  The  jury, 
under  the  charge  of  the  judge,  found  a  verdict 
for  the  plaintiff,  which  the  defendants  now 
move  to  set  aside. 

Messrs.  S.  Stevens  and  S.  A.  Foot,  for 
the  defendants.  Was  this  an  action  by  the 
principal,  Jethro  Mitchell,  for  goods  sold  by 
his  factor,  Daniel  Mitchell,  to  the  defendants 
in  this  cause,  the  principal  could  not  object  to 
the  set  off  of  a  payment  made  by  the  defend 
ants  to  the  factor,  with  whom  they  dealt  with- 
out notice  of  his  acting  as  the  agent  of  another; 
George  v.  Clagett,  7  T.  R,  359,  360,  n.,  361,  n.; 
Houghton  v.  Matthews,  8  Bos.  &  P.,  490;  and 
if  so,  the  form  of  action  cannot  change  the 
rights  of  the  parties.  The  plaintiff  assumes 
the  attitude  of  the  indorsee  of  negotiable  paper, 
but  is  not  entitled  to  the  privileges  belonging 
to  the  holder  of  such  paper;  he  did  not  receive 
the  note  in  the  usual  course  of  trade;  he  made 
no  advances  and  incurred  no  responsibilities 
upon  the  credit  of  it,  and  took  it  subject  to  all 
te  equities  existing  between  the  original  par- 
ties. *Coddington  v.  Bay,  20  Johns.,  [*494 
637.  It  was  his  note  as  much  before  as  after 
the  delivery  of  it  to  him.  1  Hall,  562.  If  he 
does  not  recover  upon  the  note,  he  is  not  worse 
off  than  he  was  before  taking  it.  Besides, 
Daniel  Mitchell  should  be  considered  as  the 
agent  of  the  plaintiff  in  receiving  the  money; 
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had  Daniel  M.  received  payment  for  the  goods 
at  the  time  of  sale,  there  could  be  no  question 
in  the  case,  nor  could  there  have  been  a  ques- 
tion, had  the  note  been  in  his  possession  when 
the  payment  was  made,  and  had  he  delivered 
it  to  the  defendants. 

Mr.  S.  P.  Staples,  for  the  plaintiff.  The 
law  of  the  cases  of  George  v.  Clagett,  and  Bough- 
ion  v.  Matthews,  will  not  be  disputed;  payment 
to  a  factor,  with  whom  a  purchaser  deals,  with- 
out notice  of  his  agency,  is  payment  to  the 
principal;  but  when  the  principal  makes  him- 
self known,  the  purchaser  deals  with  the  factor 
at  his  peril.  Here  the  principal  did  make  him- 
self known;  a  note  payable  to  bearer  was  giv- 
•en,  and  when  the  factor  was  called  upon  for 
the  purpose  of  paying  to  him  the  amount 
thereof,  he  had  it  not;  it  was  in  the  hands  of 
the  principal.  A  note  payable  to  bearer  at  a 
specific  day  is  a  contract  to  pay  the  holder, 
whomsoever  he  may  be,  and  if  the  drawer  of 
such  a  note  pay  it  before  due,  and  to  one  not 
holding  the  paper,  he  does  so  at  the  risk  of 
-paying  it  a  second  time.  Chit.,  Bills,  359,  148. 
When  security  is  given  for  the  payment  of  a 
debt,  and  payment  is  made  to  an  agent,  the 
debtor  must  see  that  the  agent  holds  the  secu- 
rity, for  if  he  does  not  hold  it,  such  payment 
will  not  bar  the  principal.  Paley,  Ag.,  pt.  2, 
p.  213,  sec.  5,  p.  209,  sec.  4.  The  case  of  Bay 
v.  Coddington  almost  trenches  upon  the  well 
settled  principles  of  commercial  law  in  refer- 
ence to  negotiable  paper,  and  the  court  will 
not  be  disposed  to  extend  the  doctrines  of  that 
-case;  at  all  events,  it  does  not  affect  this  case. 

In  reply.  The  mere  fact  of  the  note  not  be- 
ing in  the  possession  of  the  vendor  of  the 
goods,  was  no  evidence  that  the  vendor  had 
acted  as  a  factor;  it  was  enough  to  have  put 
the  defendants  on  their  guard,  and  had  the 
4  95*]  note  passed  into  the  *hands  of  a  bona 
fide  purchaser  in  the  usual  course  of  business, 
it  would  have  been  decisive  against  them.  The 
doctrine  of  Paley  applies  only  when  payment 
is  made  to  one  as  an  agent.  Here  the  pay- 
ment was  made  as  to  a  principal. 

By  the  Court,  Nelson,  J.  It  is  settled  that 
where  goods  are  sold  on  a  del  credere  commis- 
sion by  a  factor,  in  an  action  by  the  principal 
to  recover  the  value  of  them,  the  buyer,  who 
knew  nothing  of  the  principal,  may  set  off  any 
demand  he  may  have  on  such  factor,  on  the 
ground  that  he  dealt  with  him  as  principal, 
George  v.  Clagett,  IT.  R.,  359;  and  from  two 
cases  given  in  the  notes  to  the  above  case,  to 
wit:  Rabone,  Jr.,  v.  Williams,  and  Bayleyv. 
Morley,  the  one  decided  by  Ld.  Mansfield  and 
the  other  by  Ld.  Kenyon,  it  would  seem  that, 
in  all  cases  where  a  factor  deals  for  his  prin- 
cipal, but  conceals  him  and  delivers  the  goods 
in  his  own  name,  the  person  contracting  with 
him  has  a  right  to  consider  him,  to  all  intents 
and  purposes,  as  the  principal;  and  if  the  real 
principal  bring  the  action  for  the  goods,  as  he 
may,  the  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor,  in  answer  to  the 
demand  of  the  principal.  See,  also,  Stracey  v. 
De^y,  note  c,  in  George  v.  Clagett.  These  cases 
are  cited  by  Chambre,  J.,  in  Houghton  v.  Mat- 
thews,  3  Bos.  A  P.,  490,  with  approbation,  and 
the  principle  of  them  is  correctly  stated,  to  wit: 
that  where  a  party,  being  only  an  agent,  acts 
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ostensibly  as  the  real  and  sole  owner  (as  in 
case  of  a  factor  concealing  his  principal,  or  an 
acting  partner  his  partners),  the  buyer  of  the 
goods  may,  in  an  action  by  the  principal  in  the 
one  case  and  by  the  firm*  in  the  other,  set  off 
a  debt  due  to  him  from  the  factor  or  acting 
partner  respectively,  upon  the  ground  that  the 
parties  by  their  conduct  having  enabled  their 
agent  to  gain  credit  as  the  sole  owner,  and  the 
buyer  having  contracted  with  him  bona  fide  in 
that  character,  they  cannot  recover  against 
him  without  allowing  the  same  advantages 
and  equities  in  his  defense  that  he  would  have 
had  against  their  agent.  In  these  cases  it  is 
held  that  it  makes  no  difference  whether  the 
sale  by  the  agent  is  under  a  del  credere  com- 
mission or  not;  the  reason  and  law  is  the  same 
in  both  cases.  Opinion  of  Ld.  Alvanley,  Ch. 
J.,  3  Bos.  &  P.,  495.  Testing  this  case  by  these 
*principles,  it  is  clear  that  if  this  suit  [*49O 
had  been  brought  by  the  plaintiff  to  recover 
of  the  defendants  the  value  of  the  oil  sold,  for 
which  this  note  was  given,  they  might  have 
shown  the  payment  made  Apr.  7  to  his  agent, 
in  bar,  or  set  off  any  demand  which  they  had 
against  him. 

The  note,  however,  upon  which  this  suit  is 
brought,  was  delivered  to  the  principal  before 
due,  and  before  the  payment  made  to  D.  Mitch- 
ell upon  it.  In  equity,  it  belonged  to  the  plaint- 
iff while  in  the  hands  of  his  agent,  and  the 
legal  title  passed  to  him  on  the  delivery.  He 
was  a  bona  fide  holder  for  a  valuable  consider- 
ation before  the  note  became  due,  and  it  was 
the  folly  of  the  defendants  to  pay  it  to  any  one 
without  requiring  its  production.  The  fact  of 
D.  Mitchell  not  having  the  note  in  his  posses- 
sion should  have  put  any  prudent  man,  the 
least  acquainted  with  business,  upon  his  guard, 
and  induced  him  to  have  withheld  payment 
till  the  note  was  forthcoming,  and  then  the 
plaintiff,  instead  of  a  person  having  no  interest 
in  it,  would  have  received  the  money.  If,  at 
the  time  this  note  passed  into  the  hands  of  the 
plaintiff,  there  had  been  an  existing  debt  due 
from  his  agent  to  the  defendants,  it  might  be 
a  question  whether,  within  the  above  cases, 
they  would  not  have  been  entitled  to  set  off 
such  debt,  upon  the  principles  there  estab- 
lished. That  is  not  this  case.  Here  the  plaint- 
iff came  fairly  by  the  note,  and  the  only  de- 
fense to  it  has  arisen  out  of  the  negligence  and 
inattention  of  the  defendants  to  their  rights, 
for  which  the  plaintiff  cannot  be  held  respon- 
sible upon  any  just  or  legal  principles. 

New  trial  denied. 

Cited  in-41-Am.  Dec.,  45  (6  Ala..  187). 


*KIMBALL  u.  MACK.        [*497 

Practice    in    Justice    Court — Adjournment   of 
Cause — Must  be  Regularly  Made. 

An  adjournment  of  a  cause  in  a  justice's  court 
must  be  regularly  made.orthe  cause  is  out  of  court. 
An  adjournment  by  agreement  of  parties,  in  the 
absence  of  the  justice  is  not  enough,  although  sub- 
sequently entered  by  him  on  his  docket;  if  the  de- 
fendant does  not  appear  at  such  specified  time,  and 
judgment  is  rendered  against  him,  it  will  be  re- 
versed. 

Citation— 8  Wend.,  569. 

ERROR  from  Jefferson  C.  P.     Kimball sued 
Mack  in  a  justice's  court.     On  the  return 
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of  the  summons,  the  parties  joined  issue,  and 
the  cause  was  adjourned  to  a  certain  day,  to 
wit:  Dec.  26,  at  1  o'clock  P.  M.  at  the  justice's 
office.  On  that  day  the  justice  was  from  home, 
and  did  not  return  to  his  office  until  3  o'clock 
P.M., when  he  found  Mack  in  a  dwelling-house 
adjoining  his  office,  who  told  him  that  he  and 
Kimball  had  agreed  to  adjourn  the  cause  until 
Jan.  10,  at  2  P.  M.,  and  the  same  communica- 
tion was  made  to  the  justice  by  another  person, 
in  behalf  of  Kimball;  whereupon  the  justice 
entered  an  adjournment  upon  his  docket  until 
Jan.  10;  on  which  day,  at  3  P.  M.,  he  called 
the  cause;  the  defendant  did  not  appear;  the 
justice  proceeded  to  hear  proof  on  the  part  of 
the  plaintiff,  and  rendered  judgment  in  his  fa- 
vor. The  C.  P.  of  Jefferson,  on  certiorari, 
reversed  the  justice's  judgment,  and  this  court, 
on  writ  of  error,  affirmed  the  judgment  of  the  C. 
P.  Vide  Tenny  v.  Filer,  8  Wend.,  569. 

Cited  in— 5  Hill,  430;  1  Denio,  82;  6  Barb.,  630;  32 
Barb.,  447;  62  Barb.,  616;  41  How  Pr.,  36;  2  E.  D.  S., 
23;  3  Daly,  451;  9  Minn.,  49. 


498*]      *RODMAN  t>.  HEDDEN. 

Surety — Payment  of  Judgment,  Part  with  His 
Note,  Perfects  Cause  of  Action  against  Prin- 
cipal—Statute of  Limitations  Begins  to  Run — 
Pleading. 

Where  a  surety,  an  accommodation  indorser,pays 
part  of  a  judgment  obtained  asrainst  him  and  gives 
his  note  for  the  balance,  which  is  accepted  by  the 
plaintiff  in  satisfaction  of  the  judgment  and  in  full 
of  his  claim,  the  cause  of  action  of  such  surety 
against  his  principal  to  recover  as  for  money  paid 
is  perfect,  and  the  Statute  of  Limitations  begins  to 
run:  so  that,  under  the  circumstances  of  a  given 
case,  a  plea  of  actionon  aecreint  will  bar  a  recovery 
by  the  surety  against  the  principal,  although, 
counting  from  the  time  of  the  actual  payment  of 
the  note  thus  given  for  the  balance,  the  statute 
would  be  no  bar. 

Citations— 8  Johns.,  206,  249;  5  Co.,  86: 1  Taunt.,  486; 
Cowp.,  525, 571:  1  T.  R.,  599;  2  T.  K.,  100;  2  Esp.  N.  P., 
528;  4  East,  169;  11  Johns.,  464, 518;  3  Mass.,  403;  6  Cow., 
301,  470;  7  Cow.,  668;  1  Wend.,  430;  3  Wils.,  13;  3  Barn. 
&  Aid.,  288,  626;  5  Barn.  &  C.,  259;  11  Com.  L.  R.,  219; 
20  Johns.,  367;  2  Wend..  369. 

ERROR  from  the  N.  Y.  C.  P.  Josiah  Hed- 
den sued  John  Rodman.  The  declaration 
contains  several  counts.  The  first  count  states 
that  Aug.  30, 1819,  Hedden  indorsed  a  note  for 
Rodman's  accommodation,  for  the  sum  of  $118, 
payable  in  60  days;  that  Rodman  engaged  to 
provide  funds  for  the  payment  of  the  note 
when  due,  and  to  indemnify  and  save  harmless 
Hedden  for  any  loss,  etc.;  that  Rodman  nego- 
tiated the  note,  but  neglected  to  provide  funds 
for  its  payment,  by  means  whereof,  Jan.  1, 
1823,  Hedden  was  obliged  to  pay  and  did  pay 
to  one  D.  Jacot,  the  holder  of  the  note,  the 
amount  thereof,  the  interest,  and  a  bill  of  costs 
accrued  in  a  suit  against  him  on  the  note, 
amounting  to  a  large  sum,  to  wit:  etc.,  by 
means  whereof  the  plaintiff  is  damnified.  The 
second  count  is  like  the  first,  stating  a  note  in- 
dorsed by  Hedden  for  Rodman's  accommoda- 
tion, dated  Feb.  21,  1820,  for  $123.12,  payable 
in  60  days,  paid  by  Hedden  to  one  J.  H.  Har- 
rison, the  holder  thereof,  with  interest  and 
costs,  Jan.  1,  1823,  Then  follow  the  money 
counts,  charging  indebtedness  Jan.  1,  1825. 
The  defendant  pleaded.  1.  Non  assumpsit.  2. 


Actio  non  accredit  as  to  first  and  second  counts. 
3.  Nonassumpsitinfra,etc.,  as  to  money  counts, 
to  the  second  and  third  pleas  tbe  plaintiff  re- 
plied, that  when  the  causes  of  action  set  forth 
in  his  declaration  accrued,  Rodman  was  abroad, 
to  wit;  at  St.  Augustine  in  Florida;  that  his 
first  return  to  this  State,  after  the  accruing  of 
the  causes  of  action,  was  Aug.  23,  1830;  and 
that  the  suit  was  commenced  within  six  years 
*after  such  return.  The  defendant  re-  [*499- 
joined,  denying  the  fact  of  his  being  abroad  at 
the  time  of  the  accruing  of  the  causes  of  action, 
averring  that  he  was  a  resident  within  the 
State, and  concluding  to  the  country.  On  these 
pleadings  the  parties  went  to  trial,  when  the 
following  facts  appeared:  In  July,  1820,  a  judg- 
ment was  obtained  against  Hedden,  on  the  note 
set  forth  in  the  first  count,  in  favor  of  Jacot; 
in  Oct.,  1820,  Hedden  paid  $20  on  account  of 
the  judgment,  and  May  26,  1821,  paid  $100 
more,  and  gave  his  note  for  $28.10,  payable  to- 
Jacot  in  60  days,  which  was  accepted  in  full 
satisfaction  of  the  judgment  and  of  the  claim 
of  Jacot:  this  note  was  negotiated  by  Jacot, 
and  paid  by  Hedden  to  the  holders  July  28, 
1821.  A  portion  of  the  note  set  forth  in  the 
second  count  of  the  declaration  was  paid  by 
Hedden,  viz. :  $72.23,  previous  to  Apr.  3,1821. 
Rodman  left  N.  Y.  for  St.  Augustine  July  25, 
1821,  and  did  not  return  until  the  summer  of 
1830,  when  this  suit  was  commenced.  The 
counsel  for  the  defendant  insisted  that  the 
plaintiff's  causes  of  action  accrued  when  the 
notes  set  forth  in  the  declaration  came  to  ma- 
turity, and  were  not  paid  by  tbe  defendant, 
and  that,  as  the  defendant  did  not  leave  this 
State  until  after  such  cause  of  action  accrued, 
he  requested  the  judge  to  charge  the  jury  that, 
under  the  pleas  of  the  Statute  of  Limitations, 
the  defendant  was  entitled  to  a  verdict.  The 
judge  refused  so  to  charge,  and  the  jury,  un- 
der his  direction,  found  a  verdict  for  the  sum, 
of  $335.52  in  favor  of  the  plaintiff,  on  which 
judgment  was  entered.  The  defendant  sued 
out  a  writ  of  error.  The  cause  was  submitted 
to  this  court  on  written  arguments. 

Mr.  W.  P.  Hawes,  for  plaintiff  in  error. 

Messrs.  W.  S.  Sears  and  J.  RadclifF,  for 
defendant  in  error. 

By  the  Court,  Sutherland,  /.  The  prin- 
cipal question  in  this  case  is,  when  did  the- 
plaintiff's  cause  of  action  against  the  defendant 
accrue? 

The  payments  by  the  plaintiff,  on  account 
of  the  note  negotiated  to  Harrison,  were  made 
on  or  before  *Apr.  3,  1821.  So  far  as  [*5O<> 
this  portion  of  the  plaintiff's  cause  of  action  is 
concerued,  therefore,  it  accrued  before  Rod- 
man left  the  State. 

As  to  the  cause  of  action  set  forth  in  the  first 
count  of  the  declaration:  May  26,  1821,  Hed- 
den, having  previously  paid  $20,  made  a  fur- 
ther payment  of  $100  on  a  ca.  sa.  which  had 
been  issued  against  him  on  a  judgment  ob- 
tained upon  the  note  specified  in  that  count, 
and,  gave  his  note  for  $28.10,  payable  60  days 
after  date  to  the  plaintiff  in  the  execution. 
This  note  was  given  to  the  plaintiff's  attorney 
in  full  satisfaction  of  the  judgment,  and  he 
paid  a  portion  of  the  money  received  of  Hed- 
den to  the  plaintiff  in  the  judgment,  and  gave 
to  him  the  note  for  $28.10,  in  full  of  his  claim. 

WEND.  10. 


1833 


RODMAN  v.  HEDDKN. 


500 


If  the  giving  of  this  note,  under  the  circum- 
stances of  the  case,  can  be  considered  so  much 
money  paid  by  Heddeu  for  Rodman,  then  the 
whole  cause  of  action  was  complete  in  Hed- 
den  May  26,  1821,  when  the  note  was  given, 
which  was  two  months  before  Rodman  left  the 
State.  The  statute  having  in  that  event  com- 
menced running  before  Rodman's  departure, 
as  to  the  whole  cause  of  action,  and  more  than 
6  years  having  elapsed  before  the  commence- 
ment of  this  suit,  the  whole  cause  of  action  is 
barred  by  the  statute.  It  is  true,  as  a  general 
rule,  that  a  surety,  as  such,  cannot  call  on  his 
principal  at  law  until  he  has  actually  paid  the 
money.  Although  a  judgment  be  recovered 
against  him.  and  he  be  imprisoned  upon  a  ca. 
*».,  still  that  is  no  satisfaction  to  the  creditor 
for  his  debt,  or  discharge  of  the  principal  debt- 
or, and  does  not,  therefore,  entitle  the  surety 
to  call  upon  the  principal  for  money  paid  to 
his  use.  But  where  there  is  an  express  prom- 
ise on  the  part  of  the  principal  to  indemnify 
and  save  the  surety  harmless,  and  tlte  surety  is 
sued  and  charged  in  execution,  the  promise  to 
indemnify  is  broken,  and  an  action  may  be 
maintained  without  the  debt  having  been  paid 
by  the  surety;  but  he  will  recover,  not  the 
amount  of  the  debt,  but  only  a  compensation 
for  the  injury  which  he  shows  himself  to  have 
sustained.  These  principles  were  adjudged  in 
Powell  v.  Smith,  8  Johns., 249,and  are  sustained 
by  the  authorities  there  referred  to:  5  Co.,  86; 
1  Taunt.,  486;  Cowp..  525;  1  T.  R.,  599;  2  Id., 
100;  2  Esp.  N.  P.,  528;  3  East,  169.  But  al- 
5O1*]  though  *a  judgment  recovered  against 
a  surety,  or  a  bond  given  by  him  for  the  debt 
of  his  principal,  will  not  enable  him  to  sustain 
an  action  for  so  much  money  paid  to  his  use, 
yet  it  has  been  held  that  if  he  give  his  negotia- 
ble note  for  the  debt,  which  is  received  in  sat- 
isfaction, it  will  be  equivalent  to  the  payment 
of  money,  and  an  action  may  be  immediately 
brought,  although  the  note  remains  unpaid. 
This  was  held  by  Ld.  Kenyon,  in  Barclay  v. 
Oooch,  2  Esp.,  571.  That  case  was  referred  to, 
and  may  be  considered  as  having  been  sanc- 
tioned by  this  court  in  Gumming  v.  Hackley,  8 
Johns. ,  206.  It  was  there  decided  that  the  giv- 
ing a  bond  was  no  payment;  but  the  court  say, 
there  are  some  cases  in  which  the  giving  nego- 
tiable paper  has  been  held  equivalent  to  the 
payment  of  money,  and  refer  to  the  case  in 
Espinasse;  and  it  is  remarked  that  there  may 
be  some  reason  for  the  distinction,  for  other- 
wise a  party  might  be  obliged  to  pay  a  debt 
twice,  if  the  paper  should  pass  into  the  hands 
of  an  innocent  indorsee.  Negotiable  paper  is 
considered  as  bearing  a  strong  analogy  to  cash. 
But  this  point  was  expressly  adjudged  by  this 
court  in  Witherby  v.  Mann,  11  Johns.,  518 — a 
case  very  analogous  in  its  circumstances  to  the 
case  at  bar.  The  plaintiff  in  that  case  had 
united  with  the  defendants  as  their  surety,  in 
a  promissory  note  to  a  third  person;  they  were 
all  sued,  and  judgment  recovered  against  them 
on  the  note.  The  plaintiff  paid  a  part  of  the 
judgment  in  money,  and  gave  his  negotiable 
note  for  the  balance,  which  was  received  by 
the  judgment  creditor  in  satisfaction  of  the 
judgment,  though  the  judgment  itself  was  not 
discharged;  and  before  the  note  was  paid,  he 
brought  his  action  against  the  principal,  and 
was  held  entitled  to  recover  as  for  so  much 
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money  paid  to  his  use.  This  principle  has 
also  been  recognized  in  various  other  cases.  3 
Mass.,  403;  11  Johns.,  464;  6  Cow.,  301,  470; 
7  Id.,  668;  1  Wend. ,430.  The  attorney  of  Jacot, 
who  received  the  note,  says  that  it  was  given 
in  full  satisfaction  of  the  judgment,  and  that 
he  gave  the  note  with  a  portion  of  the  money 
to  Jacot,  in  full  of  his  claim.  I  understand 
from  this  testimony,  that  the  note  was  not  only 
given  by  Hedden.but  was  also  actually  received 
in  full  satisfaction  and  discharge  of  the  judg- 
ment It  was,  therefore,  upon  the  authority 
of  the  *preceding  cases,  equivalent  to  [*5O2 
money  paid  for  the  use  of  Rodman,  from  the 
moment  of  its  delivery,  and  this  having  been 
two  mouths  before  Rodman  left  the  State,  the 
whole  of  the  plaintiff's  cause  of  action  was 
then  complete;  and  the  judge  should  have 
charged  the  jury  that,  upon  the  issue  of  the 
Statute  of  Limitations,  the  defendant  was  en- 
titled to  their  verdict. 

Both  the  special  counts  allege  that  the  de- 
fendant promised  to  provide  money  for  the 
payment  of  the  notes,  indorsed  (for  his  accom- 
modation )  by  the  plaintiff,  when  the  same 
should  become  due  and  payable,  and  to  indem- 
nify and  save  harmless  the  plaintiff  from  any 
loss  or  damage,  for  or  by  reason  of  his  indors- 
ing the  notes  ;  and  upon  the  issue  of  non  as- 
sumpsit,  the  jury  found  that  the  defendant  did 
so  undertake  and  promise,  although  the  bill  of 
exceptions  contains  no  evidence  of  any  such 
special  undertaking.  If  such  was  the  contract, 
it  was  undoubtedly  broken  by  the  omission  of 
the  defendant  to  take  up  the  notes  at  maturity, 
and  suffering  the  plaintiff  to  be  sued  upon 
them;  and  the  plaintiff  might  immediately  have 
sustained  an  action  for  the  breach  of  the  con- 
tract, although  he  would  have  recovered  only 
nominal  damages.  Upon  this  point  there  can 
be  no  doubt ;  the  authorities  are  clear  and  ex- 
plicit. 3  Wils..  13;  8  Johns.,  249;  3  Barn.  & 
Aid.,  288,  626  ;  5  Barn.  &  C.,  259  ;  HoweU  v. 
Young,  11  Com.  L.  R.,  219,  S.  C.  But  although 
it  is  true,  as  a  general  rule,  as  is  shown  by  some 
of  the  above  cases,  that  the  breach  of  the  con- 
tract, or  the  omission  to  do  what  the  party  had 
undertaken  to  perform,  is  the  foundation  and 
gist  of  the  action,  and  not  the  damages  which 
may  subsequently  result  from  such  omission, 
still  that  doctrine  is  not,  I  apprehend,  applica- 
ble in  its  full  force  and  strictness  to  a  case  like 
this,  of  principal  and  surety.  Wherever  a  sure- 
ty pays  money  for  his  principal,  by  virtue  of  a 
legal  obligation  to  pay,  it  is  money  paid  to  his 
use,  and  gives  the  surety  an  immediate  and 
present  cause  of  action  against  his  principal. 
The  case  of  Butler  v.  Wright,  20  Johns.,  367, 
and  2  Wend..  369.  affords  a  strong  illustration- 
of  this  principle.  Wright,  in  that  case,  was  the 
first,  and  Butler  the  second  indorser  of  a  prom- 
issory note  discounted  at  the  Middle  District 
Bank,  for  the  accommodation  and  sole  benefit 
of  the  maker,  one  Joseph  A.  Bostwick.  The 
note  not  having  been  paid  at  maturity,  Butler 
*was  sued  by  the  bank,  and  a  judg-  [*5O3 
ment  for  $917.69  recovered  against  him.  He 
made  various  payments  on  the  note,  amount- 
ing, in  Jan.,  1821,  to  $330,  when  he  brought 
his  action  against  his  immediate  prior  indorser, 
Wright,  for  the  money  so  paid  by  him  ;  and 
although  he  was  nonsuited  upon  the  trial,  thi& 
court,  in  20  Johns.,  held  he  was  entitled  tore- 
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cover,  and  set  aside  the  nonsuit.  Subsequently 
to  1821,  the  plaintiff  made  further  payments  to 
the  bank,  amounting,  in  Mar.,  1825,  to  the  sum 
of  $378.42,  and  in  Oct.,  1826,  brought  another 
suit  for  that  amount,  and  again  recovered.  2 
Wend.,  376.  Although  the  plaintiff  in  this 
case,  therefore,  might  have  had  a  cause  of  ac- 
tion against  the  defendant  for  his  omission  to 
take  up  the  note  at  maturity,  and  for  suffering 
him  to  be  sued  upon  it,  still  the  subsequent 
payment  by  him  of  the  notes,  or  of  money  on 
account  of  the  notes,  would,  I  think,  create  a 
new  and  distinct  cause  of  action,  and  not  be 
•considered  merely  as  the  damages  consequent 
on  the  original  breach  of  the  defendant's  con- 
tract. But  on  the  ground  that  the  plaintiff's 
•cause  of  action  was  complete  May  26,  1821, 
when  the  defendant  was  still  in  this  State,  and 
that  the  statute  then  commenced  running,  I 
think  his  claim  was  barred  by  the  statute,  and 
that  the  court  below  erred  in  not  charging  the 
jury  that  upon  that  issue  the  defendant  was  en- 
titled to  their  verdict. 
Judgment  reversed. 

Cited  in— 13  Hun,  662;  5  Barb.,  410 ;  18  Mich.,  117:  30 
Am.  Rep.,  386  (48  Iowa,  26). 


5O4*J        *LEONARD  ®.  GARY. 

Indorser  Held  Liable  on  Promixe  to  Pay  Note, 
though  lie  Jiad  not  been  Regularly  Charged — 
Avowal  of  Exoneration — Demand  and  Notice — 
Estoppel — Evidence. 

Where  an  indorser,  on  being  called  on  for  the  pay- 
ment of  a  note,  avowed  himself  legally  exonerated 
from  its  payment,  but  declared  that  he  did  not  wish 
to  take  advantage  of  such  exoneration,  and  prom- 
ised to  pay  the  note,  it  was  held,  that  the  promise 
was  valid,  without  further  proof  of  the  indorser's 
knowledge  that  he  had  not  been  regularly  charged. 

It  seems,  that  in  such  a  case  the  indorser  will  be 
allowed  to  show  that  no  demand  had  in  fact  been 
made  of  the  maker,  and  that,  consequently,  the 
promise  was  made  under  a  misapprehension  of 
facts;  but  where,  as  in  this  case,  sufficient  time  had 
elapsed  for  the  demand,  and  the  avowal  of  exoner- 
ation was  distinctly  made,  including  in  it  as  well  an 
admission  of  a  demand  as  a  want  of  notice,  the  de- 
fendant will  be  held  to  strict  proof. 

Where  a  note  was  payable  after  10  days'  notice, 
and  notice  was  given,  and  before  the  expiration  of 
the  10  days  the  indorser  of  the  note  promised  to  pay 
it,  telling  the  holder  to  give  himself  no  uneasiness 
about  it.  as  he  would  see  him  paid,  it  was  held,  that 
the  indoreer  was  estopped  from  alleging  want  of 
demand  and  notice  of  non-payment. 

Citations— 16  Johns.,  152 ;  6  Wend.,  658 ;  1  Johns. 
Cas.,  99 ;  7  Wend.,  168. 

THIS  was  an  action  of  asuumpsit,  tried  at 
the  Rensselaer  Circuit  in  Sep., 1831,  before 
the  Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  suit  was  against  the  defendant,  as  the 
indorser  of  a  promissory  note  for  $1,200,  made 
by  C.S.Tewksbury,  bearing  date  May  14,1829, 

¥iyable  to  the  defendant  at  10  days'  notice. 
In-  signatures  of  the  maker  and  indorser  were 
admitted.  On  the  note  was  an  indorsement  of 
$175,  as  paid  by  the  maker,  July  30,  1829, 
which  payment  it  was  admitted  was  made  by 
the  maker.  There  was  a  further  indorsement 
or  memorandum  on  the  note,  in  the  handwrit- 
ing of  the  maker,  in  these  words:  "It  is  under- 
stood that  the  above  is  to  be  called  for,  when 
the  Merchants'  and  Mechanics'  Bank  of  Trov 
require  their  payment  on  stock."  Dec.12,1829, 
an  agent  of  the  plaintiff  called  on  the  defend- 
ant to  make  an  arrangement  for  payment  of 
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the  note  ;  the  defendant  said  he  considered 
himself  legally  exonerated  or  discharged  as  in- 
dprser  from  the  payment  of  the  note  ;  that  he 
did  not  wish  to  take  any  advantage  whatever ; 
that  when  he  indorsed  paper,  he  indorsed  it  to 
pay,  and  that  he  would  see  the  plaintiff  paid, 
if  every  cent  of  it  came  out  of  his  own  pocket. 
The  agent  told  *the  defendant  that  the  [*5O5 
maker  had  in  July  preceding  paid  $175  on  ac- 
count, which  was  indorsed  on  the  note  ;  the 
defendant  said  that  he  was  aware  of  it,  and 
wished  it  had  been  more  ;  that  he  hoped  the 
plaintiff  would  give  him  time,  and  show  him 
all  the  indulgence  he  could.  In  the  same  con- 
versation the  defendant  offered  to  give  his  own 
note  to  the  plaintiff  for  the  amount  of  his  de- 
mand, payable  in  one  year;  and  said,  whether 
he  would  or  not,  the  plaintiff  should  be  paid  ; 
that  he  hoped  the  plaintiff  would  give  him 
time,  whether  he  took  the  note  or  not,  and 
wished  the  agent  to  tell  the  plaintiff  not  to  give 
himself  any  uneasiness,  he  would  see  him  paid, 
if  he  should  pay  it  out  of  his  own  pocket.  The 
agent,  on  his  cross-examination,  stated  that  he 
did  not  recollect  that  he  had  the  note  in  ques- 
tion with  him  at  the  time  of  this  interview  ; 
that  he  did  not  state  to  the  defendant  that  any 
demand  of  payment  had  been  made  of  the 
maker  in  his  lifetime,  or  of  his  administrator 
since  his  death;  nor  did  he  inform  the  defend- 
ant of  the  memorandum  subjoined  to  the  note. 
The  books  of  subscription  of  the  Merchants' 
and  Mechanics'  Bank  of  Troy  were  opened 
about  June  1,  1829,  and  that  the  first  call  on 
the  stockholders  was  made  Dec.  10,  1829. 
Tewksbury,  the  maker  of  the  note,  died  Oct. 
25,  1829,  and  Dec.  7,1829,  demand  of  payment 
of  the  note  was  made  by  the  plaintiff  of  the 
administrator  of  Tewksbury,  which  was  the 
only  demand  ever  made  of  the  administrator. 
The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  which  the  de- 
fendant moves  to  set  aside. 

Mr.  S.  Stevens,  for  the  defendant.  There 
was  no  evidence  of  demand  of  payment,  and 
notice  of  non-payment,  so  as  to  charge  the  de- 
fendant as  indorser  of  the  note  declared  on. 
The  note,  by  its  terms,  was  not  payable  until 
10  days  after  notice  that  payment  would  be  re- 
quired. Conceding  that  the  demand  made  of 
the  administrator  Dec.  7  may  be  considered 
such  notice,  it  was  still  incumbent  on  the  hold- 
er 10  days  thereafter,  to  wit:  Dec.  17,  to  make 
a  formal  demand  of  payment  ( for  until  then 
the  *note  was  not  due),  and  if  pay-  [*5O6 
ment  was  not  made,  to  give  notice  thereof  to 
the  indorser.  That  such  demand  was  made  is 
not  pretended.and  the  contingency  upon  which 
the  liability  of  the  indorser  depended  never 
happened.  Where  a  demand  has  been  made 
of  the  drawer,  and  the  indorser,  with  a  full 
knowledge  of  the  fact  that  notice  of  non-pay- 
ment has  not  been  given,  promises  to  pay,  he 
is  bound,  6  Wend.,  658;  but  a  promise  to  pay, 
when  the  event  has  not  happened,  upon  which 
his  liability  depends,  is  void,  for  the  want  of 
consideration.  If  what  transpired  Dec.  12  may 
be  construed  into  an  agreement  to  waive  notice, 
it  cannot  be  considered  an  agreement  to  waive 
demand  of  payment;  a  waiver  of  notice  is  not 
a  waiver  of  demand.  6  Mass. ,  524.  A  demand 
of  the  maker,  previous  to  his  death,  is  not  to 
be  inferred  from  the  declaration  of  the  defend- 
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ant,  that  he  considered  himself  exonerated,be- 
cause  nothing  is  to  be  taken  by  implication 
against  an  indorser.  7  Mass  ,  449,  483;  4  Id., 
341  ;  6  Wend.,  658.  The  fair  presumption  is 
that  the  defendant  acted  under  a  misapprehen- 
sion of  his  liability. 

Mr.  S.  P.  Staples,  for  the  plaintiff.  The 
promise  of  the  defendant  being  absolute  and 
unconditional,  and  made  with  a  full  knowledge 
of  his  legal  exoneration  as  indorser,  is  binding, 
and  renders  him  liable  to  the  payment  of  the 
note.  In  Lundie  v.  Robertson,  7  East.,  231, 
which  was  an  action  by  the  indorsee  against 
the  indorser  of  a  bill,  there  was  no  evidence 
of  presentment  or  notice,  but  upon  being  called 
upon  some  months  after  the  bill  was  due,  the 
defendant  promised  to  pay  it,  although  he  said 
that  he  had  not  regular  notice.  The  court  held 
that  it  was  to  be  presumed  priina facie  from  the 
promise  to  pay,  that  the  bill  had  been  presented 
in  time,  and  that  due  notice  had  been  given  ; 
that  the  promise  superseded  the  necessity  of 
the  ordinary  proof,  and  that  the  observation 
that  he  had  not  had  notice  did  not  vary  the 
case,  as  he  waived  that  objection.  So  in  Gib- 
bin  v.  Coggon,  2  Camp.,  188,  where  the  drawer 
promised  to  pay  a  bill,  the  jury  were  directed  to 
presume  that  it  had  been  duly  protested.  See, 
also,  Taylor  v.  Jones,  2  Uamp.,  105.  It  is  con- 
ceded that  this  court  has  introduced  a  modifi- 
cation of  the  rule  on  the  subject  of  proof  in 
5O  7  *]  these  cases  as  it  prevails  in  England ;  *see 
16  Johns., 152,  and  6  Wend., 658;  but  even  with- 
in those  decisions  it  is  contended  that  the  de- 
fendant should  be  held  liable.  When  the 
promise  was  made,  more  than  4  months  had 
elapsed  after  a  payment  of  $175  by  the  maker. 
The  fair  presumption  is  that  payment  of  the 
note  had  been  demanded  of  the  maker  previous 
to  such  money  being  paid;  the  defendant  knew 
of  the  payment,  and  expressed  his  regret  that 
a  larger  sum  had  not  been  paid.  He  also  knew 
that  notice  had  not  been  given  to  him,  and  with 
a  full  knowledge  that  he  was  exonerated,  for 
he  said  he  was  exonerated,  he  promised  to  pay. 
This  case,  therefore,  is  within  the  principle  es- 
tablished by  the  court  in  the  cases  above  re- 
ferred to.  But  admitting  that  no  demand  had 
been  made  of  the  maker,  or  of  his  representa- 
tive since  his  death,  it  is  submitted  that  the  de- 
fendant should  be  held  bound,  upon  the  prin- 
ciple that  he  agreed  to  waive  the  necessity  of 
a  demand  and  notice,  and  acknowledged  his 
liability  to  pay.  The  maker  had  died  in  Oct., 
and  probably  knowing  the  situation  in  which 
he  had  left  his  affairs,  and  feeling  the  force  of 
the  obligation  he  was  under  to  the  plaintiff,  the 
defendant  sent  word  to  the  plaintiff  not  to  give 
himself  any  uneasiness  about  the  debt,  for  he 
would  see  him  paid,  if  every  cent  of  it  came 
out  of  his  own  pocket,  and  offered  to  give  his 
own  note  for  the  debt.  This  case,  in  this  par- 
ticular, is  like  LefflngweU  v.  White,  1  Johns. 
Cas.,  99,  where,  during  a  negotiation  between 
an  indorsee  and  an  indorser  as  to  the  payment 
of  a  note  before  it  fell  due,  the  time  of  payment 
elapsed  and  no  demand  was  made  of  the  mak- 
er, or  notice  g^ven,  it  was  held  that  the  ordi- 
nary proof  might  be  dispensed  with,  and  that 
the  indorser  should  be  bound. 

By  the  Court,  Nelson,  ./.  It  is  well  settled 
in  this  court,  that  a  promise  of  the  indorser, 
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although  absolute  and  unconditional  to  pay  the 
note  to  the  holder,  will  not  of  itself  dispense 
with  regular  demand  and  notice;  but  that  the 
plaintiff  must  show  affirmatively  that  the 
defendant  knew  he  had  not  been  regularly 
charged;  and  the  reason  given  is,  an  indorser 
may  believe  due  notice  given,  inasmuch  as  no- 
tice need  not  be  personally  served,  and  under 
a  misapprehension  of  the  fact,  consider  him- 
self liable.  Trimble  v.  Thome,  16  Johns.,  152. 
*  Jones  v.  Savage,  6  Wend.,  658.  Within  [*5O8 
this  rule  I  am  of  opinion  the  plaintiff  should 
retain  the  verdict.  When  called  upon  for  pay- 
ment of  the  note,  the  defendant  avowed  him- 
self legally  discharged  as  indorser,  but  dis- 
claimed availing  himself  of  such  advantage, 
and  in  the  most  deliberate  and  positive  manner 
promised  to  pay  the  note.  Here  was  no  mis- 
apprehension of  facts  or  of  law,  and  the  prom- 
ise was  made  with  a  perfect  understanding  of 
both.  But  the  counsel  for  the  defendant  con- 
tends he  acted  under  a  mistake :  that  he  was 
not  discharged  at  the  time,  as  the  note  was  not 
due,  the  10  days  notice  not  having  been  given; 
and  that  inasmuch  as  the  promise  was  made 
before  the  note  was  due,  it  would  not  operate 
as  a  waiver  of  demand  and  notice.  Whether 
the  defendant  was  laboring  under  a  mistake  or 
not,  after  the  avowal  made,  was  for  him  to  es- 
tablish, and  though  he  proved  that  a  demand 
was  made  upon  the  administrator  of  the  maker 
Dec.,  7,  and  that  that  was  the  only  demand 
made  on  him,  there  is  still  nothing  in  this  in- 
compatible with  the  fact  of  a  demand  having 
been  made  upon  the  maker  before  his  death. 
The  payment  of  the  $175  by  the  maker  July 
30,  rather  favors  the  inference  that  such  de- 
mand was  made,  and  if  so  the  defendant 
was  not  mistaken,  he  was  discharged.  There 
is  nothing,  then,  in  the  evidence  contradicting 
the  truth  of  the  defendant's  declaration  that 
he  was  discharged  from  the  note  when  the 
promise  to  pay  was  made. 

But  I  do  not  intend  to  rely  upon  this  answer 
to  this  ground  of  defense  ;  it  is  admitted  a  de- 
mand was  made  upon  the  administrator  Dec. 
7,  and  on  the  12th  the  defendant  was  called 
upon.  The  10  days  had  not  expired  and,  there- 
fore, says  the  defendant,  the  note  was  not  due, 
and  the  promise  no  waiver  of  notice.  But  are 
we  not  bound  to  infer  that  the  language  of  the 
defendant  put  the  plaintiff  off  his  guard,  and 
thereby  prevented  him  from  giving  the  regular 
notice?  He  told  the  agent  of  the  plaintiff, 
when  he  indorsed  paper,  he  indorsed  it  to  pay; 
that  he  would  see  the  plaintiff  paid,  if  it  took 
every  cent  in  his  pocket;  he  asked  the  plaintiff 
to  give  him  time;  offered  to  give  his  own  note 
for  the  debt,  payable  in  a  year,  and  whether 
the  plaintiff  would  take  it  or  not,  he  should  be 
paid;  and  directed  the  agent  to  tell  the  plaintiff 
*to  give  himself  no  uneasiness  about  [*5O9 
it,  as  he  would  see  him  paid,  if  it  came  out  of 
his  own  pocket.  After  all  this,  can  the  defend- 
ant be  permitted,  on  the  expiration  of  the  time 
when  notice  should  be  given,  to  insist  upon  it, 
more  especially  when  such  notice  would  be 
wholly  useless  to  him?  1  Johns.  Cas.,  99;  7 
Wend.,  168. 

New  trial  denied. 

Cited  in— 23  Wend.,  383 : 13  Barb.,  187: 39  Am.  Dec.. 
772  (7  Meto.,  212);  45  Am.  Dec.,  110  (26  Me.,  271). 
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THE  PEOPLE  v.  GAY. 

Practice — Court  of  General  Sessions — Indictment 
— Oyer  and  Terminer — Recognizance. 

A  Court  of  General  Sessions  may  return  or  remit 
an  indictment  to  the  Oyer  and  Terminer  holden  in 
the  same  county,  which  was  originally  found  in  and 
remitted  from  the  Oyer  and  Torminer. 

It  seems,  also,  that  a  recognizance  taken  in  the 
Oyer  and  Terminer  for  the  appearance  of  a  party  at 
the  next  General  Sessions  may  be  respited  from  the 
sessions  to  the  Oyer  and  Terminer. 

Citations— 2  B.  S.,  205,  sec.  29 ;  209,  sec.  7  ;  1  Chit. 
Cr.  L.,  119. 

"HECLARATION  on  recognizance  and  de- 
jJ  murrer  thereto.  The  declaration  stated 
that  at  the  Onondaga  Oyer  and  Terminer  held 
in  Mar.,  1832,  an  indictment  for  perjury  was 
found  against  Enoch  Gay,  and  at  the  same 
court  Enoch  Gay,  and  the  defendant,  Justus 
Gay,  as  his  surety,  entered  into  a  recognizance, 
conditioned  that  Enoch  Gay  should  personally 
appear  at  the  then  next  Court  of  General  Ses- 
sions to  be  held  in  and  for  the  County  of  On- 
ondaga, then  and  there  to  answer  what  should 
be  alleged  against  him  in  behalf  of  the  people, 
and  not  depart  without  leave,  etc.,  and  that  the 
indictment  thus  found  was  remitted  by  the 
Oyer  and  Terminer  to  the  General  Sessions; 
that  at  the  next  Court  of  General  Sessions  of 
the  Peace  bolden  in  and  for  the  said  county, 
to  wit:  on  the  fourth  Monday  of  May,  1832, 
the  court  directed  the  recognizance  to  be  re- 
spited until  the  next  Court  of  General  Sessions; 
that  at  such  next  court,  to  wit:  on  the  fourth 
Monday  of  August,  the  court  directed  the  re- 
cognizance to  be  further  respited,  until  the  next 
Court  of  Oyer  and  Terminer  to  be  holden  in 
and  for  the  said  county,  and  at  the  same  time 
remitted  the  indictment  to  the  then  next  Court 
of  Oyer  and  Terminer;  that  at  such  next  Court 
of  Oyer  and  Terminer,  to  wit:  at  acourt  begun 
and  holdeu  at,  etc.,  on  the  second  Monday  of 
51O*J  *Oct.,  1832.  Enoch  Gay  was  solemnly 
called  and  required  to  appear  in  and  before 
the  said  Court  of  Oyer  and  Terminer  accord- 
ing to  the  force,  form  and  effect  of  the  recog- 
nizance, yet  he  did  not  and  would  not  appear, 
nor  did  the  said  Justus  render  or  produce  him, 
according  to  the  force,  form  and  effect  of  the 
condition  of  the  said  recognizance  ;  and  that 
the  default  of  Enoch  Gay  in  not  appearing  was 
duly  entered;  by  means  whereof  an  action  hath 
accrued,  etc.  To  this  declaration  the  defend- 
ant put  in  a  general  demurrer.  The  cause  was 
submitted  on  written  points. 

Mr.  Z.  T.  Newcomb,  for  the  defendant. 

Mr.  V.  Birdseye,  District  Att'y.  of  Onon- 
daga, for  the  plaintiffs. 

By  Hit  Court,  Sutherland,  J.  It  is  con- 
tended in  support  of  the  demurrer,  that  the 
Oyer  and  Terminer  can  receive  from  the  ses- 
sions only  such  indictments  as  are  found  there, 
but  that  they  have  no  authority  to  receive  back 
or  try  an  indictment  which  they  have  once  sent 
down  to  the  sessions. 

The  powers  of  Courts  of  Oyer  and  Terminer 
are  defined  by  Statute  2  R.  S.,  205,  sec.  29; 
they  have  power:  1.  To  inquire  of  all  crimes 
and  misdemeanors  committed  within  their  re- 
spective counties;  2.  To  hear  and  determine  all 
such  crimes  and  misdemeanors;  and  3.  To  de- 
liver the  jails  of  their  respective  counties  of  all 
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prisoners  therein,  according  to  law.  It  is  cor- 
rectly observed  by  the  counsel  for  the  people, 
that  their  power  of  general  jail  delivery  con- 
ferred by  the  statutes,  must  be  considered  at 
least  as  ample  and  comprehensive,  as  that  con- 
ferred upon  the  justices  of  assize  at  common 
law,  by  their  special  commission  to  deliver  the 
jails;  and  in  relation  to  them.it  seems  to  be  well 
settled  that  they  may  try  indictments  found 
before  other  courts,  as  well  as  those  found  be- 
fore themselves,  when  the  prisoners  are  in  jail; 
and  a  person  admitted  to  bail  is  constructively 
in  prison,  his  bail  being  his  keepers.  1  Chit. 
Cr.  L.,  119.  It  is  true  that  the  30th  section  of 
the  Act  Concerning  Circuit  Courts  and  Courts 
of  Oyer  and  Terminer.  2  R.  S.,  205,  expressly 
authorizes  Courts  of  Oyer  and  Terminer  to  try 
all  indictments  found  in  the  Courts  of  General 
Sessions,  which  shall  *have  been  sent  [*511 
by  order  of  such  courts  to  and  received  by 
them,  etc.  But  it  is  not  a  necessary  or  fair 
conclusion  from  that  provision,  that  the  ses- 
sions cannot,  under  any  circumstances,  re- 
turn to  the  Oyer  and  Terminer  an  indictment 
which  was  originally  found  in  such  court,  and' 
which  had  been  sent  down  to  the  sessions;  or 
that  the  Oyer  and  Terminer  by  sending  it  to 
the  sessions  loses  the  authority  which  it  orig- 
inally possessed  to  try  it.  But  if  the  power  of 
the  sessions  to  return  such  indictment  were  ad- 
mitted to  be  doubtful  under  this  section,  all 
doubt  upon  the  subject  is  removed  by  the  7th 
section  of  the  following  title,  2R.  S. ,  209,  sec. 
7,  which  provides  that  the  several  Courts  of 
General  Sessions  may,  by  an  order  to  be  en- 
tered in  their  minutes,  send  all  indictments  for 
offenses  triable  before  them,  against  prisoners 
in  jail  and  others,  which  shall  not  have  been 
heard  or  determined,  to  the  next  Court  of  Oyer 
and  Terminer,  etc.,  and  if  such  indictment 
shall  be  remitted  back,  without  trial  by  the 
Court  of  Oyer  and  Terminer,  to  the  court  from 
which  it  came,  such  court  may  proceed  there- 
on. This  provision  covers  the  whole  ground; 
they  may  send  all  indictments  to  the  Oyer  and 
Terminer,  no  matter  where  they  may  have 
been  originally  found,  and  whether  they  are 
against  prisoners  in  jail  or  others. 

There  is  no  force  in  any  of  the  other  objec- 
tions taken  to  the  declaration ;  they  are  merely 
formal,  and  in  most  cases  verbal  criticisms, 

Judgment  for  plaintiffs  on  demurrer,  with 
leave  to  defendant  to  plead. 

Cited  in-2  Hun,  26 ;  28  Hun,  230 ;  4  T.  &  C.,  295  ;  3 
Barb.,  147 ;  64  How.  Pr.,  45. 


*JUDD  v.  DENNISON.       [*5 1 2 

Sale  with  Warranty — Three  Notes  Given  in  Pay- 
ment— Suit  on  Third — Evidence  of  Hi-each  of 
Warranty,  Admissible  in  Mitigation  of  Amount 
of  Recovery. 

A  vendee  who,  on  the  purchase  of  several  articles 
of  merchandise,  warranted  as  of  a  particular  quali- 
ty, gives  three  promissory  notes  in  payment  and 
pays  two  of  them,  may,  in  an  action  by  the  vendor 
for  the  recovery  of  the  third  note,  give  evidence  of 
a  breach  of  warranty  in  respect  to  one  of  the  arti- 
cles of  property  sold,  either  in  bar  or  in  mitigation 
of  the  amount  of  recovery. 

The  fact  that  the  portion  of  the  articles  sold  which 
were  conformable  to  the  warranty  formed  a  part  of 
the  consideration  of  each  note,  does  not  preclude 
this  defense. 

Citations-4  Wend.,  489;  8  Wend.,  109. 

WEND.  10 


1888 


ARNOLD  v.  STEEVES. 


512 


fTHIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit  in  Oct.,  1831,  before  the 
Hon.  Ogden  Edwards,  one  of  the  Circuit  Judges. 

The  action  was  on  a  promissory  note  for 
$407  The  plaintiff  had  sold  to  the  defendant 
50  barrels  of  refined  whale  oil,  25  barrels  of 
summer  oil,  and  three  boxes  of  sperm  candles, 
amounting,  together,  to  the  sum  of  $1,221.95, 
for  which  he  took  three  promissory  notes  of 
the  defendant,  of  $407  each.  Two  of  the  notes 
were  paid  when  due;  the  third,  the  note  in  ques- 
tion, not  being  paid,  the  plaintiff  commenced 
this  suit  for  its  recovery.  On  the  trial,  the  de- 
fendant admitted  the  execution  of  the  note, 
and,  under  a  notice  attached  to  his  plea,  of- 
fered to  prove  that  the  oil  was  sold  to  him  by 
the  plaintiff  with  warranty,  and  to  show  a 
breach  of  the  warranty  as  it  regarded  the  re- 
lined  whale  oil.  The  plaintiff  objected  to  the 
evidence  as  inadmissible,  unless  a  total  failure 
of  consideration  of  the  three  notes  given  by 
the  defendant  was  shown  ;  that  the  evidence 
offered  being  only  of  a  partial  failure  of  con- 
sideration, ought  not  to  be  received  ;  and  that 
the  defendant  should  be  driven  to  his  action 
on  the  warranty,  or  for  deceit.  The  objection 
was  overruled,  and  the  jury,  after  hearing  the 
testimony  of  the  parties,  found  a  verdict  for 
the  defendant.  The  plaintiff  moved  for  a  new 
trial,  alleging  the  decision  of  the  judge  to  be 
erroneous,  and  that  the  verdict  was  not  war- 
ranted by  the  evidence. 

5 1 3*1  *Mr.  J.  Greenwood,  for  the  plaint- 
iff. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

By  the  Court,  Nelson,  J.  It  was  correctly 
ruled  by  the  judge,  that  the  defendant  had  a 
right  to  set  up  a  breach  of  the  warranty,  made 
upon  the  sale  of  the  articles  for  which  the  note 
in  question  was  given  in  part  consideration, 
either  in  bar  or  to  mitigate  the  amount  of  the 
recovery,  as  the  facts  might  authorize  in  the 
opinion  of  the  jury.  M'Allister  v.  Reab,  4 
Wend.,  489;  confirmed  in  error,  8  Wend.,  109. 

There  is  no  foundation  for  the  distinction 
urged  on  the  argument  by  the  counsel  for  the 
plaintiff,  that  as  part  of  the  oil  sold  and  the 
whole  of  the  candles  were  of  a  quality  agree- 
ing with  the  warranty,  a  proportional  amount 
of  the  consideration  of  the  note  in  question  was 
good,  and  that  for  such  amount,  at  least,  the 
plaintiff  should  have  had  a  verdict.  Had  the 
suit  been  brought  on  the  three  notes  given  for 
the  entire  articles  sold,  such  would  have  been 
the  rule  in  ascertaining  the  amount  which  the 
plaintiff  would  have  been  entitled  to  recover; 
but  the  idea  that  the  consideration  or  price  of 
each  separate  article  of  property  sold  is  rata- 
bly  contained  in  each  note,  and  that,  therefore, 
the  plaintiff  is  entitled  to  recover  on  each  note 
the  proportional  price  of  the  articles  which 
proved  good,  is  too  fanciful  for  practical  use, 
or  to  be  recognized  in  legal  proceedings.  The 
only  question  in  the  case  belonged  to  the  jury 
and  their  verdict  is  conclusive. 

New  trial  denied. 


514*|  'ARNOLD  v.  STEEVES  &  FROST. 

Practice  in  Justice  Courts —  Warrant — Time  the 
Defendant  may  be  Detained  by  Constable  to 
Find  Justice  to  Hear  Cause — Revised  Stat- 

WKND.  10. 


utes— Escape— Regular  Officer  need  not  Exhib- 
it Process — Special  Deputy  must  do  so. 

A  warrant  issued  under  the  Justice's  Act  is  not 
spent,  if  the  justice,  on  the  defendant  being  brought 
before  him  after  calling  the  parties,  declares  him- 
self unable  to  try  the  cause,  and  directs  them  to  go 
before  another  justice. 

Nor  is  it  spent,  nor  is  the  defendant  entitled  to  be 
discharged,  if  the  next  justice  before  whom  he  is 
taken  is  also  unable  to  try  the  cause. 

Previous  to  the  Revised  Statutes,  the  constable 
had  a  right  to  detain  a  defendant  for  a  reasonable 
time,  while  making  a  bnna  fide  effort  to  find  a  Jus- 
tice to  hear  the  cause;  the  period  now  is  fixed  at 
12  hours. 

The  assent  of  an  officer  to  the  escape  of  a  defend- 
ant whom  he  has  arrested  does  not  affect  the  rights 
of  the  plaintiff,  and  even  the  officer,  if  the  process 
be  met-ne,  may  retake  the  defendant. 

A  regular  officer  is  not  bound  to  exhibit  his  au- 
thority or  process  when  he  arrests  a  defendant;  a 
special  deputy  is. 

Citations— Laws  of  1824,  p.  281.  sec.  4 :  6  Johns..  62; 
2  T.  R.,  177. 

ERROR  from  the  Saratoga  C.  P.  This  was 
an  action  for  false  imprisonment.  Steeves, 
a  constable,  arrested  Arnold  on  a  justice's  war- 
rant, at  the  suit  of  Frost.  The  warrant  was  is- 
sued Dec.  26,  1827,  by  A.  Goodrich,  Esq.,  a 
justice  of  Ballston  Spa.  The  constable  took 
the  defendant  before  Justice  Goodrich,  and  the 
warrant  was  returned.  The  parties  were 
called  and  appeared,  when  the  justice  said  he 
could  not  attend  to  the  case,  and  the  parties 
must  go  before  the  nearest  justice.  They  ac- 
cordingly went  before  Palmer,  another  justice 
in  the  same  village,  who  also  excused  himself 
from  trying  the  cause.  Arnold  offered  to  go 
before  either  of  two  justices, who  were  named, 
but  Frost.the  plaintiff  in  the  warrant,  declined 
to  do  so,  preferring,  as  he  expressed  himself, 
some  justice  who  attended  court.  The  parties 
remained  in  the  village  about  two  hours,  until 
towards  night,  when  Arnold  told  Steeves,  in 
the  presence  of  Frost,  that  he  had  taken  coun- 
sel and  should  go  home.  Steeves  told  him  he 
had  better  not  go;  Frost  made  no  objection, 
Arnold  left  the  village,  and  Steeves  went  with 
him;  after  proceeding  about  three  miles,  they 
stopped  at  a  tavern;  Arnold  there  said,  in  the 
hearing  of  Steeves,  that  he  was  going  home, 
and  went  accordingly,  and  Steeves  went  to  his 
home,  in  another  direction.  On  the  next  day 
Arnold  went  from  home,  and  was  absent  three 
or  four  weeks.  A  few  days  after  his  return, 
he  was  arrested  again  *by  Steeves,  on  [*515 
the  same  warrant  on  which  the  first  arrest  took 
place.  Arnold  demanded  of  Steeves  that  he 
should  show  his  authority  for  making  the  ar- 
rest, which  he  refused  to  do;  Arnold  made 
his  escape,  and  on  the  next  clay  surrendered 
himself  and  brought  an  action  for  false  im- 
prisonment against  Steeves  and  Frost.  The 
court  submitted  to  the  jury  the  question 
whether  Frost  had  consented  to  the  discharge 
of  Arnold  from  the  custody  of  Steeves,  and 
the  jury,  under  the  instructions  of  the  court, 
found  a  verdict  for  the  defendants,  on  which 
judgment  was  entered.  The  plaintiff  sued  out 
a  writ  of  error.  The  cause  was  submitted  on 
points  presented  by  the  counsel. 

Mr.  J.  Ellsworth,  for  the  plaintiff  in 
error. 

Mr.  O.  6.  Otis,  for  the  defendants  in 
error. 

By  the  Court,  Sutherland,  J.  Under  all 
the  circumstances  of  this  case,  I  do  not  think 
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the  warrant  on  which  the  plaintiff,  Arnold, 
was  arrested  is  to  be  considered  as  spent,  or  as 
having  finally  done  its  office,  by  what  took 
place  in  relation  to  it  before  Goodrich,  the  jus- 
tice by  whom  it  was  issued.  Arnold  himself 
did  not  so  consider  it  at  that  time,  for  he  went 
voluntarily  and  without  any  objection  or  com- 
plaint in  quest  of  some  other  justice,  who 
might  be  at  leisure  to  try  the  cause.  Laws 
of  1824,  p.  281,  sec.  4. 

Nor  was  the  process  spent  and  the  defendant 
entitled  to  be  discharged  because  the  next  jus- 
tice to  whom  they  went  was  also  unable  to  at- 
tend to  it.  The  constable  had  a  right  to  de- 
tain the  defendant  for  a  reasonable  time.while 
making  a  bonafide  effort  to  find  a  magistrate 
to  hear  the  cause.  There  was  not  at  that  time 
any  precise  limitation  to  the  period  for  which 
he  might  detain  him;  the  Revised  Statutes 
have  since  fixed  it  at  12  hours.  The  detention 
in  this  case,  previous  to  Arnold's  escape,  seems 
to  have  been  considerably  less  than  that  time. 
The  jury  have  found  that  Frost,  the  plaintiff 
in  the  warrant,  did  not  consent  to  the  escape 
of  Arnold;  and  admitting  that  Steeyes,  the 
constable,  did  permit  him  to  go,  it  being  but 
mesne  process,  his  right  to  retake  him  or  ar- 
rest him  anew  was  not  gone.  6  Johns.,  62;  2 
T.  R.,  177. 

516*]  *A  regular  officer  is  not  bound  to 
exhibit  his  authority  or  process  when  he  ar- 
rests a  defendant;  a  special  deputy  is.  But  if 
it  were  his  duty  to  exhibit  it  when  demanded, 
his  refusal  would  not  constitute  him  a  tres- 
passer, if  he  could  show  that  he  had  a  regular 
legal  process  in  his  possession,  which  author- 
ized the  arrest.  The  charge  of  the  court  was 
correct. 

Judgment  affirmed. 

Officer  need  not  show  warrant.  Cited  in— 2  Hill,  92; 
2  Abb.  U.  S.,  275:  1  Allen,  590. 

Escape— Warrant  not  spent  by.  Cited  in— 6  Hill, 
349;  42  N.  Y.,  70;  39  How.  Pr.,  494. 

Warrant—  Spent  by  what  length  of  time.  Cited  in 
—35  Barb.,  634 ;  23  How.  Pr.,  219. 
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WILLIS  «.  GREEN. 

Construction  of  Note— Court  Gives  Effect  to  In- 
tent of  Parties  if  Possible. 

Where  the  maker  of  a  note  promises  to  pay  A  to 
the  order  of  B  and  C,  and  B  and  C  indorse  the  note, 
an  action  may  be  maintained  against  them  by  A 
upon  such  indorsement. 

In  the  construction  of  negotiable  paper,  courts 
look  to  the  substance  and  meaning  of  the  instru- 
ment and,  if  possible,  give  effect  to  the  intent  of  the 
parties. 

Citations-12  Johns.,  159,  224;  Chit..  142.  ed.  of  1830; 
Lawes  PL,  63.  64,  170;  Chit.  PL,  232,296;  Cro,  Eliz., 
848 ;  Cro.  Jac.,  128. 

TIEMURRER  to  declaration.  The  declara- 
\J  lion  in  this  case  contains  several  counts; 
to  three  of  which  the  defendant  has  demurred 
generally,  and  assigning  special  causes  of  de- 
murrer. The  count  supposed  to  be  most  de- 
fective is  in  this  form:  The  plaintiff  complains 
for  that  whereas.  Aug.  29,  1827.  at,  etc.,  one 
Edward  C.  Pinney  made  his  certain  note  in 
writing,  by  which  he  promised  to  pay  the  said 
John  R.  Willis,  to  the  order  of  Smith  Johnson 
and  Lester  Green.at  the  Bank  of  Utica,  $474. 10, 
1)42 


by  the  first  of  January  then  next,  for  value  re- 
ceived; and  the  said  Smith  Johnson  and  Les- 
ter Green,  then  and  there,  to  wit:  at  the  time 
when  the  said  note  was  made  by  said  Pinney, 
for  the  consideration  expressed  in  the  note  and 
before  said  note  was  delivered  to  the  said  John 
R.  Willis,  by  a  certain  indorsement  made  upon 
the  note,  signed  by  Johnson  and  Green,  or- 
dered the  contents  of  the  note  to  be  paid  to  the 
said  John  R.  Willis,  and  the  said  note  so  made 
by  the  said  Pinney,  and  so  indorsed  by  John- 
son and  Green,  afterwards,  to  wit:  on  the  day 
and  year  aforesaid,  at,  etc.,  was  delivered  by 
Pinney  to  the  plaintiff,  John  R.  Willis.  The 
plaintiff  then  avers  that  before  the  maturity  of 
the  note,  Smith  Johnson,  one  of  the  indorsers, 
died,  and  that  when  the  note  fell  due,  to  wit: 
*Jan.  4,  1828,  he,  the  plaintiff,  caused  [*51  7 
it  to  be  duly  presented  and  payment  to  be  de- 
manded of  Pinney,  who  failed  to  pay  the  same, 
of  which  demand  and  non-payment  the  defend- 
ant had  notice;  and  the  defendant,  in  consid- 
eration of  the  promise  aforesaid,  and  in  con- 
sideration that  Pinney,  after  the  note  had  be- 
come due,  and  after  the  presentment,  demand 
and  notice  of  non-payment,  had  executed  a 
bond  and  warrant  of  attorney  to  the  defend- 
ant, bearing  date  Feb.  18,  1828,  conditioned 
for  the  payment  of  $766  on  demand,  to  secure 
the  payment  of  the  note  in  question,  on  which 
judgment  had  been  duly  entered,  execution  is- 
sued, and  the  sum  of  $601.68  received,  to  pay 
off  and  satisfy  among  other  things,  the  note  in 
question,  undertook  and  faithfully  promised 
the  plaintiff  to  pay  him  the  sum  of  money  in 
the  note  specified,  when  he,  the  defendant, 
should  be  thereunto  afterwards  requested ;  yet, 
etc.  The  special  causes  of  demurrer  are:  1. 
That  the  count  professes  to  set  forth  a  promis- 
sory note  within  the  statute,  when  in  truth,  it 
is  not  such  a  note.  2.  That  a  good  considera- 
tion is  not  alleged  for  the  indorsement  of  the 
note  by  the  defendant.  3.  That  the  averments 
and  recitals  in  the  count  as  to  the  making  and 
indorsement  of  the  note,  the  notice  of  non- 
payment and  in  respect  to  the  bond  and  wnr- 
rant  of  attorney  and  subsequent  proceedings 
had  thereon,  are  surplusage,  and  form  no  part 
of  a  good  consideration  for  the  promises  sub- 
sequently set  forth.  4.  That  two  distinct 
causes  of  action  are  alleged,  and  that  the  count 
therefore  is  double,  etc. 

Messrs.  A.  Loomis  and  J.  A.  Spencer, 
for  the  defendant. 

Mr.  L.  Ford,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  note  as  set 
forth  in  the  declaration  was  drawn  by  the  mak- 
er, Pinney,  to  be  delivered  to  the  plaintiff  for 
a  valuable  consideration  received,  and  indorsed 
by  the  defendants,  Johnson  and  Green,  for  the 
accommodation  of  the  former.  No  considera- 
tion was  necessary  to  create  a  legal  liability  on 
their  part,  as  the  indorsement  was  a  letter  of 
credit  to  the  maker  to  the  amount  of  the  note. 
It  is  expressly  averred  that  the  note  was  de- 
livered by  the  maker  to  the  *plaintiff  [*518 
after  the  indorsement  by  the  defendants.  He 
took  the  paper,  therefore,  in  judgment  of  law, 
upon  their  credit,  and  it  should  not  be  permit- 
ted to  them  to  allege  a  want  of  consideration. 

The  note  on  its  face  is  made  payable  to  the 
plaintiff,  and  it  is  supposed  that  within  the 
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case  of  Herriek  v.  Carman,  12  Johns.,  159,  and 
10  Id.,  224,  the  indorsers  cannot  be  liable  to 
him.  Though  payment  is  to  be  made  to  the 
plaintiff,  yet,  upon  a  sound  construction  of  the 
instrument,  in  substance  and  good  sense,  he  is 
not  the  payee,  but  the  person  appointed  to 
whom  the  payees  were  to  indorse  the  note  by 
the  request  of  the  maker,  and  to  whom  they 
did  accordingly  indorse  it.  The  note  on  its 
face  may  be  viewed  as  indorsed  for  the  accom- 
modation of  the  maker  to  raise  money  by  ne- 
gotiating it  to  the  plaintiff,  or  as  drawn  by  the 
maker  to  enable  the  indorsers  to  raise  money 
by  negotiating  it  in  the  same  way.  The  form- 
er is  the  character  given  to  it  by  the  declara- 
tion. In  either  view,  it  is  a  valid  note  against 
all  parties. 

The  maker  promises,  for  a  valuable  consid- 
eration, to  pay  Willis  to  the  order  of  Johnson 
and  Green,  that  is,  to  pay  to  the  order  of  John- 
son and  Green,  J.  R.Willis,  the  sum  mentioned 
in  the  note.  The  former  are  the  payees,  and 
the  title  of  the  latter  comes  through  the  in- 
dorsement, and  without  it  he  could  not  sustain 
a  suit  on  the  note  in  his  own  name.  Chit.,  142, 
ed.  of  1830,  and  cases  cited.  If  the  name  of 
Willis  had  been  left  out  of  the  note,  it  would 
have  been  in  the  usual  form,  and  the  payees 
could  have  indorsed  it  to  him.  Here  the  mak- 
er designates  the  person  to  whom  it  is  to  be 
indorsed. 

There  is  no  particular  form  essential  to  these 
instruments,  and  their  great  utility  in  promot- 
ing commercial  transactions;  the  confidence 
given  to  such  paper  by  business  men  of  every 
description,  and  its  consequent  general  use, 
have  influenced  courts  to  adopt  greater  liber- 
ality of  construction  in  giving  effect  to  them, 
than  is  applied  to  other  contracts.  Two  things 
are  indispensable:  they  must  be  payable  with 
certainty,  or  absolutely,  and  in  money  only. 
These  requisites  being  found  in  an  instrument 
the  court  will  look  at  its  substance  and  mean- 
ing, and  give  effect  and  operation  to  it  accord- 
ing to  the  intent  and  rights  of  the  parties. 
Looking  at  the  face  of  this  paper,  without  re- 
519*]  gard  *to  the  character  given  to  it  by 
the  averments  in  the  declaration,  we  cannot 
doubt  as  to  its  meaning.  It  is  just  what  the 
defendants  understood  it  to  be — a  note  drawn 
payable  to  their  order,  to  be  negotiated  to  the 
plaintiff:  else  why  did  they  indorse  it  to  him? 
By  the  very  terms  of  the  note,  the  contents 
were  to  be  paid  to  their  order,  and  by  their  in- 
dorsement, they  direct  the  money  to  be  paid 
to  the  plaintiff. 

The  above  view  answers  all  the  special 
causes  of  demurrer,  except  the  last.  The  re- 
cital of  the  security  given  by  the  maker  to  the 
indorsers  after  their  liability  on  the  note  is  sur- 
plusage, but,  I  apprehend,  does  not  fall  within 
any  principle  of  pleading  which  would  vitiate 
the  count,  even  on  special  demurrer.  Lawes, 
PI.,  63,  64,  170;  Chit.  PL,  232.  Neither  does 
the  fact  that  two  considerations  are  alleged, 
fall  within  the  rule  making  the  count  bad  for 
duplicity.  Chit.  PL,  296;  Cro.  Eliz.,  848. 
The  whole  consideration,  more  or  less,  if  good, 
should  be  stated,  to  avoid  a  variance  in  proof 
on  the  trial;  and  if  there  be  two  or  more  con- 
siderations, and  one  is  void  or  inoperative,  if 
stated,  it  will  not  vitiate  the  count,  as  it  need 
not  be  proved.  Cro.  Jac.,  128. 
WKND.  10. 


Judgment  for  plaintiff,  with  leave  to  tfie  defend- 
ant to  plead  on  payment  of  costs. 

Cited  in— 5  Hill,  233 ;  6  Barb.,  308 ;  28  Barb.,  450 ;  10 
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ELWELL  e.  M'QUEEN. 

Practice  in  Justice  Court — Bight  of  Justice  to 
Nonsuit  the  Plaintiff— Judgment  of  Nonsuit 
doe*  not  Bar  Another  Action. 

A  justice  at  the  trial  has  a  right  to  nonsuit  the 
plaintiff,  if  in  his  judgment  he  fails  upon  his  own 
showing  to  make  out  his  case,  either  on  the  ground 
of  the  incompetency  or  the  insufficiency  of  his  evi- 
dence, and  a  judgment  of  nonsuit  in  such  a  case  is 
no  bar  to  another  action  for  the  same  cause. 

But  if  the  cause  be  submitted  to  the  justice  after 
hearinjr  proof,  and  he  takes  time  to  make  up  his 
judgment,  it  is  not  then  in  the  power  of  the  justice 
to  nonsuit  the  plaintiff;  his  determination  is  equiv- 
alent to  the  verdict  of  a  jury  and  a  judgment  there- 
on; and  though  he  may  call  his  judgment  a  judg- 
ment of  nonsuit,  and  enter  it  accordingly,  it  will  be 
deemed  in  law  a  judgment  for  the  defendant,  and 
will  be  a  bar  to  a  subsequent  action. 

Citations— 2  Johns..  8,  181 :  11  Johns.,  52.  457:  10 
Johns.,  364  ;  12  Johns.,  299:  3  Johns.,  430 ;  5  Johns.. 
348;  7  Wend.,  103. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  M'Queen  sued  Elwell  in  a  jus- 
tice's court  in  the  City  of  N.  Y.,  and  declared 
against  him  in  assumpsitfoT  money  paid.  The 
*defendant  pleaded  non  assumpnit  and  [*52O 
a  former  suit  before  the  same  justice,  between 
the  same  parties,  for  the  same  cause  of  action, 
in  which  the  merits  of  the  plaintiff's  demand 
had  been  fairly  entered  into  and  investigated, 
and  finally  submitted  to  the  justice,  who  took 
time  for  consideration  to  give  judgment,  and 
that  the  justice  did  within  four  days  enter 
judgment,  or  ought  so  to  have  done.  The  for- 
mer suit  was  pleaded  in  various  forms;  in  one 
of  the  pleas  it  was  stated  that  the  judgment 
rendered  in  such  suit  was  that  the  plaintiff  go 
thereof  without  day.  The  plaintiff  replied, 
taking  issue  upon  the  special  pleas.  The  suit 
was  commenced  in  July,  1831.  On  the  trial, 
after  the  plaintiff  had  produced  testimony  and 
rested,  the  defendant  produced  a  certificate, 
duly  authenticated  of  the  justice  before  whom 
the  trial  was  had,  of  a  suit  by  the  same  plaint- 
iff against  the  same  defendant,  in  which  the 
summons  was  returnable  in  May,  1831,  and  in 
which  the  plaintiff  declared  on  the  common 
counts  for  money  lent,  etc. ,  and  the  defendant 
pleaded  non  assumpsit ;  the  certificate  further 
stated,  that  on  the  day  to  which  the  trial  was 
adjourned  the  parties  appeared,  and  a  witness 
was  called  and  examined  on  the  part  of  the 
plaintiff,  and  cross-examined  by  the  defendant; 
that  the  parties  left  court,  and  "  the  court 
took  four  days  to  consider  their  judgment  and 
at  the  end  of  the  four  days'  judgment  of  non- 
suit was  rendered  by  this  court.  The  defend- 
ant also  proved  that  the  claim  of  the  plaintiff 
in  the  cause  set  forth  in  the  certificate  was  the 
same  as  that  now  insisted  upon,  and  was  sup- 
ported by  the  same  evidence.  The  cause  was 
then  submitted  by  the  justice  to  a  jury,  who 
had  been  impaneled  to  try  the  same,  who 
found  a  verdict  in  favor  of  the  plaintiff  for  $24, 
on  which  the  justice  rendered  judgment.  The 
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defendant  sued  out  a  certiorari,  removing  the 
cause  into  the  Superior  Court  of  the  City  of  N. 
Y.,  where  the  judgment  of  the  justice's  court 
was  affirmed.  The  defendant  then  sued  out  a 
writ  of  error,  removing  the  record  into  this 
court. 

Mr.  J.  W.  Gerard,  for  the  plaintiff  in 
error. 

Mr.  R.  Mott,  for  defendant  in  error. 

521*]  *By  the  Court,  Sutherland,  J.  The 
only  question  upon  the  merits  is,  whether  the 
former  suit  and  judgment  were  a  bar  to  this 
suit,  In  Monnett  v.  Wetter,  2  Johns.,  8,  the 
plaintiff  was  nonsuited  upon  the  trial  by  the 
justice  for  a  variance  between  his  proof  and  the 
declaration,  but  no  costs  were  awarded  against 
him.  Upon  certiorari  brought  to  reverse  this 
judgment  the  court  held,  that  although  the 
nonsuit  was  improperly  granted,  yet,  as  no  costs 
were  adjudged  against  the  plaintiff,  and  the 
court  could  not  restore  the  party  to  the  state  he 
was  in  when  the  nonsuit  took  place,  they  would 
not  interfere,  as  it  was  apparent  that  the  only 
object  in  bringing  the  certiorari  was  to  throw 
a  bill  of  costs  on  the  defendant ;  and  they  re- 
mark that  the  judgment  was  incomplete,  and 
incapable  of  reversal  or  affirmance  and,  there- 
fore, they  give  no  judgment.  In  Fetter  v.  Mul- 
liner,  2  Johns.,  181,  the  defendant  pleaded  a 
former  judgment  in  his  favor,  for  the  same 
cause  of  action  before  another  justice.  Upon 
the  trial  the  evidence  of  the  former  judgment 
was,  that  the  jury  returned  no  cause  of  action, 
and  that  no  judgment  was  rendered  thereon. 
This  court,  upon  certiorari,  held  the  verdict 
equivalent  to  a  verdict  for  the  defendant.  They 
say  the  issue  was  found  against  the  plaintiff, 
and  though  the  verdict  was  informal,  the  jus- 
tice ought  to  have  entered  it  according  to  the 
substantial  finding;  the  justice  was  bound  to 
render  a  judgment  thereon  according  to  the 
finding,  and  his  omission  to  do  so  did  not  pre- 
vent it  from  being  a  bar  to  a  new  trial.  In  Hess 
v.  Beekman,  11  Johns.,  457,  it  was  held  that 
where  there  is  a  trial  of  a  case  before  a  justice 
without  a  jury,  the  plaintiff  may  elect  to  be- 
come nonsuit  at  any  time  before  the  cause  is 
finally  submitted  for  the  judgment  of  the  court; 
but  after  it  is  so  submitted  and  under  advisement 
he  cannot  become  nonsuit,  though  before  the 
four  days  which  the  justice  has  taken  to  give 
judgment  have  elapsed.  The  court  say  the  stat- 
ute is  imperative  ;  that  after  hearing  and  ex- 
aming  the  proofs  and  allegations  of  the  parties 
the  justice  within  four  days  shall  give  judg- 
ment thereon.  During  the  four  days, while  the 
cause  is  under  advisement,  the  justice  ought  to 
hold  no  communication  with  either  of  the  par- 
ties; they  are  not  in  court  for  any  purpose  but 
to  receive  judgment. 

522*]  *In  reviewing  the  proceedings  of  jus- 
tices' courts,  the  substance,  and  not  the  form; 
the  thing  itself,  and  not  the  name  by  which  it 
may  be  called,  is  regarded.  A  justice  at  the 
trial  has  a  right  to  nonsuit  the  plaintiff,  if,  in 
his  judgment,  he  fails  upon  his  own  showing 
to  make  out  his  case,  either  on  the  ground  of 
the  incompetency  or  the  insufficiency  of  his  evi- 
dence; ana  a  judgment  of  nonsuit  in  such  a  case 
is  no  bar  to  another  action  for  the  same  cause. 
10  Johns.,  364;  12  Id.,  299.  But  after  a  cause 
is  once  submitted  to  a  jury,  the  justice  cannot 
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withdraw  it  from  them  and  nonsuit  Ihe  plaint- 
iff, 3  Johns.,  430  ;  but  the  plaintiff  may  him- 
self submit  to  a  nonsuit  at  any  time  before  the 
jury  render  their  verdict,  5  Johns.,  346;  or  if 
he  does  not  appear,  on  being  called,  upon  the 
coming  in  of  the  jury  the  verdict  cannot  be  re- 
ceived, and  the  justice  must  give  a  judgment 
of  nonsuit  against  him.  In  all  such'  cases  the 
plaintiff  may  bring  a  new  action.  But  if  the 
verdict  of  the  jury  be  rendered,  it  disposes  of 
the  case  upon  its  merits  and  the  subject-matter 
cannot  again  be  tried,  unless  the  verdict  is  so 
informal  that  no  legal  effect  can  possibly  be 
given  to  it.  It  will,  if  possible,  be  considered 
a  general  verdict,  either  for  the  plaintiff  or  de- 
fendant upon  the  merits,  and  judgment  will  be 
rendered  accordingly;  and  such  verdict  and 
judgment  will  be  a  bar  to  any  future  action. 
2  Johns.,  181.  So,  if  no  jury  be  called,  and  the 
cause  be  submitted  to  the  justice,  and  he  take 
time  to  make  up  his  judgment,  the  plaintiff 
cannot  then  voluntarily  submit  to  a  nonsuit. 
The  cause  is  sub  judice  upon  the  merits,  and 
must  be  disposed  of  upon  the  merits,  and  I  ap- 
prehend it  is  not  then  in  the  power  of  the 
justice  to  nonsuit  the  plaintiff.  His  determi- 
nation of  the  case  is  equivalent  to  a  verdict  of 
a  jury  and  a  judgment  thereon;  and  although 
he  may  call  his  judgment  a  judgment  of  non- 
suit, and  enter  it  accordingly,  if  the  record  or 
minutes  of  the  trial  show  that  it  was  rendered 
after  the  cause  was  submitted  to  him,  and  after 
he  took  time  to  deliberate,  and  not  at  the  trial, 
it  will  be  considered  a  judgment  for  the  de- 
fendant, and  will  be  a  bar  to  any  subsequent 
action. 

In  Brintnall  v.  Foster,  7  Wend.,  103,  it  was 
held,  that  where  the  docket  of  the  justice's 
judgment  merely  showed  that  judgment  of  non- 
suit had  been  entered,  it  was  not  competent  to 
show  *by  parol  evidence  that  the  cause  [*523 
was  heard  and  decided  upon  its  merits,  after 
the  justice  took  time  for  consideration.  That 
difficulty  does  not  exist  in  this  case,  for  that 
fact  appears  on  the  face  of  the  record  or  min- 
utes of  the  judgment.  But  in  that  case,  it  is 
expressly  admitted  that  where  a  cause  is  sub- 
mitted to  the  justice  and  he  takes  time  to  make 
up  his  judgment,  he  cannot  render  a  judgment 
of  nonsuit.  All  that  the  case  of  Monnell  v.  Wel- 
ler,  above  referred  to,  decides  is.  that  where  a 
justice  improperly  nonsuits  a  plaintiff  on  the 
trial,  but  awards  no  costs  against  him,  this 
court  will  neither  reverse  nor  affirm  the  judg- 
ment; and  the  reason  is  that  if  the  nonsuit  was 
improperly  granted,  the  reversal  of  the  judg- 
ment will  not  restore  the  party  to  the  state  he 
was  in  when  the  nonsuit  took  place,  as  it  would 
had  the  nonsuit  taken  place  in  a  court  of  rec- 
ord. The  case  of  Lovellv.  Evertson,  11  Johns., 
52,  shows  that  error  will  lie  on  a  judgment  of 
nonsuit  in  a  court  of  record,  though  no  costs 
are  awarded  against  the  plaintiff.  But  for  the 
reasons  which  have  been  assigned,  the  former 
judgment  pleaded  in  this  case,  though  called 
a  judgment  of  nonsuit,  was,  in  judgment  of 
law,  a  judgment  for  the  defendant  on  the  mer- 
its, and  should  have  been  held  a  bar  to  the  pres- 
ent action. 

I  think,  therefore,  that  the  judgment  of  the 
Superior  Court,  and  also  the  justice's  court, 
was  erroneous,  and  ought  to  be  reversed. 
Explained— 4  Denlo,  554;  41  How.  Pr.,  30. 
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KINNEY  v.  GREEN. 

.Pleading  in  Justice  Court— Suit  Commenced  by 
Summons  as  Bar  to  Suit  Commenced  by  War- 
rant— Evidence. 

Where  the  pendency  of  a  suit  commenced  by  sum- 
mons is  pleaded  in  a  justice's  court,  in  bar  to  a  suit 
commenced  by  warrant  airainst  a  defendant  about 
to  abscond,  the  fact  of  the  defendant  being  about 
to  abscond  should  be  replied;  and  whether  such 
replication  be  put  in  or  not,  the  plaintiff  is  bound  to 
prove  the  fact  on  the  trial  by  evidence  other  than 
the  affidavit  on  which  the  warrant  was  obtained. 
Citations— 2  R.  S.,  234,  sec.  49 ;  282.  sec.  7. 

ERROR  from  the  Rensslaer  C.  P.  Kinney 
sued  Green  in  a  justice's  court,  by  warrant, 
on  affidavit  that  Green  was  about  to  depart 
from  the  county  with  intent  not  to  retifrn 
thereto.  Green  was  brought  before  the  justice, 
524*J  and  the  plaintiff  *declared  against  him; 
he  put  in  a  plea,  that  on  the  day  preceding  the 
issuing  of  the  warrant,  he  had  commenced  a 
suit  before  another  justice,  against  the  plaint- 
iff, by  summons,  and  that  the  plaintiff's  cause 
of  action,  if  any,  existed  previous  to  the  suing 
out  of  the  summons.  The  plaintiff  replied,  that 
the  pendency  of  the  suit  by  summons  was  no 
bar  to  his  suit  by  warrant,  because,  before  the 
issuing  of  the  warrant,  he  had  proved  to  the 
satisfaction  of  the  justice  that  the  defendant  was 
.about  to  abscond  from  the  county  and  produced 
the  warrant  and  affidavit ;  the  justice  decided 
that  the  suit  by  summons  was  no  bar  to  the 
plaintiff's  suit.  The  cause  was  then  adjourned, 
and  on  the  day  of  trial  the  plaintiff  proved  his 
demand;  the  defendant  proved  the  issuing  and 
service  of  the  summons  on  the  day  preceding 
the  issuing  of  the  warrant,  and  asked  that  the 
suit  abate,  unless  the  plaintiff  should  show  by 
-  evidence  other  than  the  affidavit  of  the  plaint- 
iff on  which  the  warrant  issued,  that  the  de- 
fendant was  about  to  depart  from  the  county, 
etc.  The  justice  decided  that  the  plaintiff  was 
not  bound  to  offer  such  proof,  as  that  matter 
had  been  decided  at  the  time  of  the  return  of 
the  warrant,  and  proceeded  to  render  judg- 
ment in  favor  of  the  plaintiff.  The  defendant 
sued  out  a  certiorari,  removing  the  judgment 
into  the  Rensselaer  0.  P.,  in  which  court  the 
judgment  of  the  justice  was  reversed.  Where- 
upon the  plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  Pierson,  for  the  plaintiff. 

Messrs.  H.  P.  and  S.  S.  Hunt,  for  the  de 
fendant. 

By  the  Court,  Nelson,  J.  The  plea  inter- 
posed before  the  justice  was  a  good  defense  to 
the  action,  and  the  matter  set  up  by  the  plaint 
iff,  viz. :  that  he  has  proved  to  the  satisfaction 
of  the  justice,  before  the  issuing  of  the  warrant, 
that  the  defendant  was  about  to  abscond,  con- 
stituted no  answer  to  it.  The  pendency  of  a 
suit  commenced  by  summons  having  been 
pleaded,  the  plaintiff,  to  sustain  his  action, was 
bound  to  prove  on  the  trial  that  the  defendant 
was  about  to  abscond  from  the  county  when 
the  warrant  issued.  2  R.  S.,  234,  sec.  49.  This 
fact  should  have  been  replied,  instead  of  the 
525*]  matter  alleged  by  the  plaintiff  *by  way 
of  replication.  The  justice  erred  in  deciding 
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the  replication  to  be  sufficient,  and  the  C.  P. 
were  right  in  reversing  the  judgment.  The 
provision  in  the  Revised  Statutes  above  referred 
o,  is  unlike  the  7th  section  of  the  Act  of  1824, 
•).  2b2,  and  was  intended  to  reach  an  abuse 
under  that  Act,  by  requiring  proof  on  the  trial, 
as  of  any  other  fact  that  the  defendant  was 
about  to  abscond  when  the  warrant  issued. 
Under  the  Act  of  1824,  the  issuing  of  the  war- 
rant was  conclusive,  and  the  fact  whether  the 
defendant  was  about  to  abscond,  was  not  in- 
quirable  into  on  the  trial. 
Judgment  affirmed. 


BOOMER  v.  LAINE. 

Jurisdiction  of  Justice — Extends  to  Covenant, 
wltere  Damages  Claimed  do  not  Exceed  $50 — 
Justice  Cannot  Give  Parol  Evidence,  of  Pro- 
ceedings Before  Him — Docket,  Admissible — 
Evidence  to  Deny  Return  on  Execution,  Inad- 
missible. 

A  justice  has  jurisdiction  of  an  action  of  cove- 
nant, on  the  condition  of  a  bond  the  penalty  of 
which  exceeds  $50,  where  the  damages  claimed  do 
not  exceed  that  sum. 

Proceeding's  in  a  cause  before  a  justice  may  be 
proved  by  him  by  the  production  and  verification 
of  his  docket,  but  he  cannot  be  permitted  to  give 
parol  evidence  of  what  transpired  before  him. 

In  an  action  against  a  party  who,  on  the  adjourn- 
ment of  a  cause,  has  given  a  bond  to  render  himself 
in  execution  or  to  pay  the  judgment,  if  the  plaint- 
iff proves  that  judgment  was  obtained,  execution 
issued,  and  return  of  non  estinventus  made,  evidence 
that  the  defendant  in  the  execution  had  sufficient 
property  to  satisfy  the  same  is  inadmissible. 

Citations-2  R.  S.,  225,  sec.  2 ;  240,  sec.  77 ;  270,  sec. 
248;  11  Johns.,  166;  3  Johns.,  429. 

ERROR  from  the  Yates  C.  P.  Boomer  sued 
Laine  in  a  justice's  court,  and  declared 
against  him  in  covenant  on  a  bond,  in  the  penal 
sum  of  $100,  executed  by  one  Way,  and  by 
Laine  as  the  surety  of  Way,  on  the  adjourn- 
ment of  a  cause  depending  before  a  justice  of 
the  peace  in  favor  of  Boomer  against  Way,  con- 
ditioned that  Way  should  render  himself  in 
execution,  or,  in  default  thereof,  that  he  or  his 
surety  would  pay  such  judgment  as  should  be 
rendered  in  favor  of  Boomer.  The  defendant 
pleaded  non  est  factum.  On  the  trial  of  the 
cause,  the  justice  before  whom  the  cause  of 
Boomer  v.  Way  was  prosecuted,  proved  the  exe- 
cution of  the  bond,  the  rendition  of  a  judgment 
in  favor  of  Boomer  against  Way  for  $22.20, 
the  issuing  of  an  execution  on  such  judgment, 
and  a  *return  of  non  estintentus  there-  [*526 
on.  The  competency  of  this  testimony  by 
parol,  was  objected  to,  but  the  objection  was 
overruled.  The  contents  of  the  bond  were  also 
proved  by  parol,  after  accounting  satisfactorily 
for  the  non-production  of  the  bond  ;  this  evi- 
dence was  also  objected  to,  and  the  objection 
overruled.  The  defendant  offered  to  prove 
that  at  the  time  of  the  issuing  of  the  execution 
against  Way,  the  defendant  in  the  execution 
had  sufficient  property  to  satisfy  the  same, 
which  evidence  was  objected  to  by  the  plaint- 
iff and  rejected  by  the  justice.  The  defendant 
moved  to  be  discharged  from  the  suit,  on  the 
ground  that  the  bond  being  in  the  penal  sum 
of  $100,  and  conditioned  otherwise  than  for 
the  payment  of  money,  the  justice  had  no  ju- 
risdiction. The  justice  decided  that  he  had  ju- 
risdiction, and  refused  the  motion.  The  cause 
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was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff,  on  which  judgment  was  entered. 
The  defendant  sued  out  a  certiorari,  removing 
the  judgment  into  the  Yates  €.  P.,  in  which 
court  the  judgment  of  the  justice  was  reversed. 
The  plaintiff  sued  out  a  writ  of  error. 

Mr.  E.  Van  Buren,  for  plaintiff. 

Mr.  R.  N.  Morrison,  for  defendant. 

By  the  Court,  Nelson,  J.  In  support  of  the 
judgment  of  reversal  rendered  by  the  C.  P.  it 
is  urged  that  the  justice  erred  in  admitting  pa- 
rol  proof  of  the  judgment  in  the  suit  in  which 
the  bond  declared  on  was  given,  and  that, 
therefore,  the  judgment  of  the  justice  was 
rightly  reversed;  in  answer  to  which  it  is  said 
that  «the  proof  being  by  the  oath  of  the  justice 
before  whom  the  proceedings  were  had,  the  evi- 
dence was  competent  within  a  provision  of  the 
Revised  Statutes,  2  R.  S.,  270,  sec.  248.  The 
terms  of  the  statute  would  seem  to  warrant 
such  conclusion,  yet  I  cannot  think  that  such 
was  the  intention  of  the  Legislature,  or  that 
the  section  referred  to  necessarily  requires  such 
construction.  In  the  preceding  section,  the 
Legislature  had  provided  for  the  proof  of  a  jus- 
tice's judgment  by  transcript  from  his  docket, 
authenticated  in  a  particular  manner  ;  and 
where,  in  the  next  section,  it  is  said,  "The 
527*]  *proceedings  in  any  cause  had  before 
a  justice  may  also  be  proved  by  the  oath  of 
the  justice,"  I  apprehend  that  no  more  is  meant 
than  that  the  docket  may  be  proved  by  the 
justice,  in  the  manner  that  justices'  judgments 
were  proved  previous  to  the  provision  making 
transcripts  evidence  ;  i.  e.,  by  the  production 
of  the  docket,  verified  by  the  oath  of  the  jus- 
tice ;  and  not  that  the  justice  may  give  parol 
evidence  of  the  contents  of  the  docket.  In 
Posson  v.  Brown,  11  Johns.,  166,  it  was  decided 
that  parol  evidence  of  the  proceedings  before 
a  justice  is  not  the  highest  or  best  evidence  in 
the  power  of  the  party,  and  the  judgment  in 
that  case  was  reversed  on  that  ground,  though 
the  justice  himself  was  the  witness.  The  re- 
visors,  in  their  note  to  section  248,  speak  of  it 
as  declaratory  of  existing  adjudications,  and 
cite  3  Johns.,  429,  which  sustains  the  revisors, 
as  I  understand  the  section.  The  justice,  there- 
fore, erred  in  receiving  parol  evidence  of  the 
judgment  of  Boomer  v.  Way,  and  the  C.  P.  did 
right  to  reverse  his  judgment. 

The  justice  correctly  overruled  the  objection 
to  the  parol  proof  of  the  contents  of  the  bond; 
its  non-production  being  sufficiently  accounted 
for.  He  was  right  also  in  rejecting  the  evi- 
dence offered  by  the  defendant,  that  Way  had 
sufficient  property  to  satisfy  the  execution 
against  him  at  the  time  it  was  issued  (on  the 
assumption  that  the  judgment  had  been  duly 
proved),  as  the  return  of  the  officer  was  con- 
clusive on  that  point,  2  R.  S.,  240,  sec.  77;  and 
I  am  of  opinion  that  he  also  decided  correctly 
on  the  question  of  jurisdiction.  In  actions  of 
debt,  covenant  and  as«tmp«<,wherein  the  debt 
or  balance  due,  or  the  damages  claimed,  do 
not  exceed  $50,  the  justice  has  jurisdiction.  2 
R.  S.,  225,  sec.  2.  By  the  next  section,  it  is 
declared  that  an  action  of  covenant  may  be 
maintained  in  a  justice's  court  on  the  condition 
of  a  bond,  although  the  penalty  exceeds  $50, 
if  the  condition  is  for  the  payment  of  a  sum 
of  money  not  exceeding  $50.  This  section  is 
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obviously  declaratory  only  of  what  the  law 
was  at  the  time  of  its  enactment;  it  introduces 
no  new  rule.  By  the  very  terms  of  the  2d  section 
the  action  of  covenant  may  be  sustained  upon 
the  condition  of  any  bond  where  the  damages 
claimed  do  not  exceed  $50;  and  the  3d  section 
should  not  be  construed  as  restraining,  in  any 
manner,  the  construction  to  be  fairly  given  to 
*the  2d  section.  There  is  no  reason  for  [*528 
limiting  in  suits  before  justices,  the  action  on 
bonds  the  penalty  of  which  exceeds  $50,  to 
those,  which  are  conditioned  for  the  payment 
of  money  only;  there  is  nothing  which  requires 
such  limitation,  save  the  maxim  of  expressio 
unius  estexdusio  altering, which,  it  is  conceived, 
cannot  be  applied  literally  in  the  construction 
of  the  Revised  Statutes.  It  is  well  known  that 
many  principles  and  rules  of  the  common  law, 
as  well  as  of  adjudged  cases,  are  incorporated 
into  those  statutes  merely  for  the  sake  of  mak- 
ing them  statute  law,  and  for  no  other  purpose; 
and  the  liberal  application  of  the  above  maxim, 
in  many  cases,  would  be  productive  of  great 
and  serious  inconvenience.  For  the  reasons, 
however,  above  assigned,  the  judgment  of  the 
C.  P.  must  be  affirmed. 
Judgment  affirmed. 

Cited  in— 12  Wend.,  140 ;  4  N.  Y.,  385 ;  44  N.  Y.,  165 ; 
19  Hun,  226 ;  20  Barb.,  268 ;  25  Barb.,  198  ;  46  Barb., 
428 ;  8  How.  Pr.,  355;  1  Hilt,  260;  1  Daly,  98;  34  Cal.. 
327. 


YATES  v.  PADDOCK. 

Dower  —  Change  of  Remedy  for  Recovery  of,  does 
not  Affect  Right  or  Interest  of  Widow  in  the 
Land  —  She  has  mere  Right  of  Action  and  is 
not  a  Tenant  in  Common  —  Practice  —  Costs  — 
When  Assignment  Defeats. 

The  provisions  of  the  Revised  Statutes,  substitut- 
ing the  action  of  ejectment  to  recover  dower  in  lieu 
of  the  writ  of  dower,  affect  only  the  forms  or  mode 
of  proceeding'  in  prosecuting1  the  suit,  and  do  not 
alter  or  modify  the  right  or  interest  of  the  widow 
in  the  land  ;  she  has  a  mere  rig-ht  of  action,  and  is 
not  a  tenant  in  common  and,  consequently,  is  not 
bound  to  prove  an  actual  ouster,  or  other  act 
amounting  to  a  denial  of  her  rig-ht. 

The  alienation  of  the  land  during  the  lifetime  of 
the  husband,  and  its  value  at  the  time  of  such 
alienation,  it  seems,  cannot  be  given  in  evidence  on 
the  trial  of  the  action  of  ejectment  to  recover  dow- 
er, but  must  be  shown  to  the  Commissioners  ap- 
pointed to  make  admeasurement. 

The  costs  of  such  action  of  ejectment  may  be 
avoided  by  the  tenant  assigning  dower  during  the 
quarantine  of  the  widow  ;  but  if  such  assignment 
be  not  made  and  the  action  be  brought,  although 
before  admeasurement  of  dower,  the  plaintiff  will 
recover  costs,  notwithstanding  that  before  suit 
brought  the  tenant  make  an  offer  to  the  widow  to 
take  ner  dower. 

Citations—  2  R.  S.,  303,  sec.  2  ;  306,  sec.  22  ;  307,  sec. 
27  ,  2  R.  S.,  490,  sec.  13  :  613,  sec.  3  ;  7  Johns.,  247,  249  ; 
2  Johns.,  484  ;  1  Cow.,  188:  Bull.  AT.P..116;  2  Bl.Com., 
ch.  8,  p.  139;  Bac.  Abr.,  tit.  Dower,  B.  D.  :  4  Kent, 
Com.,  61,  63  ;  1  Cruise,  tit.  Dower,  ch.  4,  sec.  38. 


was  an  action  of  ejectment  for  dow- 
-L  er,  tried  at  the  Onondaga  Circuit  in  Mar., 
1831,  before  the  Hon.  Daniel  Mosely,  one  of 
the  Circuit  Judges. 

The  plaintiff,  as  the  widow  of  P.  W.  Yates, 
claimed  dower  in  158  acres  of  land,  part  of  200 
acres  aliened  by  her  husband  in  his  lifetime, 
after  his  marriage  with  the  plaintiff,  to  one 
*Skeel,  for  the  consideration  of  $700.  [*529 
The  deed  to  Skeel  was  executed  in  1807  ;  the 
husband  of  the  plaintiff  died  in  1826,  and  this 
suit  was  commenced  in  May,  1830.  The  plaint- 
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iff  having  rested,  the  defendant  moved  that 
she  be  nonsuited,  insisting  that  by  the  enact- 
ments of  the  Revised  Statutes  in  relation  to 
dower  and  the  remedy  for  the  recovery  there- 
of, a  widow  is  to  be  considered  as  a  tenant  in 
common  with  the  heir  or  alienee,  and  that  the 
plaintiff  not  having  shown  an  actual  ouster,  or 
any  act  on  the  part  of  the  defendant  amount- 
ing to  a  total  denial  of  her  right  as  a  co-tenant, 
was  not  entitled  to  recover.  The  judge  denied 
the  motion,  reserving  the  question  for  the  de- 
cision of  this  court.  The  defendant  then,  with 
the  assent  of  the  plaintiff's  counsel,  proved 
that  in  1826  an  agent  of  the  plaintiff  called  on 
the  defendant  in  respect  to  her  dower,  and 
proposed  that  the  defendant  should  pay  her  a 
gross  sum  in  lieu  of  dower,  specifying  $250  as 
the  sum  to  be  paid  ;  the  defendant  refused  to 
pay  that  sum,  b\it  offered  the  agent  that  the 
plaintiff  might  take  her  dower  in  the  land,  or 
that  he  would  pay  her  annually  the  interest  of 
one  third  of  the  purchase  money,  for  which 
her  husband  sold  to  Skeel.  The  agent  de- 
clined to  take  the  land,  and  told  the  defendant 
that  he  would  have  to  pay  costs,  that  a  suit 
could  be  brought.  The  defendant  did  not  of- 
fer to  have  the  plaintiff's  dower  admeasured. 
The  judge  charged  the  jury  to  find  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  a  case  to  be  made  containing  the  above 
facts  ;  and  the  jury, instead  of  doing  so,  found 
a  verdict  for  the  defendant.  A  case  was  then 
made,  and  the  parties  entered  into  a  written 
stipulation, that  if  this  court  should  be  of  opin- 
ion that  the  plaintiff  ought  to  have  been  non- 
suited, judgment  of  nonsuit  should  be  entered; 
if  the  verdict  for  the  defendant  was  correctly 
found,  judgment  for  the  defendant  should  be 
entered  as  upon  a  special  verdict ;  but  if  the 
plaintiff  was  entitled  to  recover,  then  judgment 
should  be  entered  as  upon  a  special  verdictfor 
the  plaintiff— her  dower  to  be  admeasured,  etc. 
Mr.  F.  G.  Jewett,  for  the  defendant,  con- 
ceded that,  at  common  law, the  widow  was  not 
a  tenant  in  common  with  the  heir  or  alienee  ; 
o3O*]*that  she  had  no  vested  interest  or  es- 
tate in  the  lands  of  her  deceased  husband  un- 
til dower  was  assigned  to  her  ;  that  she  could 
neither  sell  or  enter,  her  right  existing  only  in 
action;  and  having  no  right  to  enter, she  could 
not  maintain  ejectment ;  but  he  insisted  that 
the  Revised  Statutes  have  conferred  on  the 
widow  a  vested  interest  in  the  lands  before  as- 
signment of  dower  and  a  right  of  entry,  and 
that,  consequently,  without  proving  an  actual 
ouster,  or  acts  amounting  to  a  denial  of  her 
right  the  widow  cannot  maintain  ejectment. 
He  cited  1  R.  S.,  740,  sec.  1,  and  2  R.  S..  303, 
sees.  3,  10,  22.  He  contended  that,  under  a 
similar  statute  in  Conn.,  it  had  been  held  that 
a  widow  in  possession  previous  to  assignment 
of  dower,  should  be  considered  as  a  tenant  in 
common.  5  Conn.,  462.  The  counsel  also  in- 
sisted that  the  plaintiff  was  not  entitled  to 
judgment,  the  suit  having  been  prosecuted  in 
bad  faith,  for  the  purpose  of  extorting  a  sum 
of  money  in  gross,  instead  of  obtaining  a  third 
of  the  land, which  was  offered  and  refused  be- 
fore suit  brought ;  and  that  if  this  action  was 
maintained,  tenants  holding  lands  subject  to 
dower  would  always  be  at  the  mercy  of  the 
demandant,  as  far  as  the  costs  of  an  ejectment 
were  concerned. 
WEND.  10. 


Mr.  V.  Birdseye.  for  the  plaintiff.  The 
Revised  Statutes  have  not  changed  the  law  as 
to  the  rights  of  widows  entitled  to  dower;  the 
right  to  dower  is  now  as  it  was  at  common  law 
— a  right  in  action,  and  not  a  right  in  possession. 
The  only  object  and  effect  of  the  statutes  is  to 
change  the  remedy  from  a  writ  of  dower  to  an 
action  of  ejectment,  and  to  prescribe  the  forms 
of  proceeding.  In  the  case  cited  from  the  Conn. 
Reports,  the  widow  was  in  the  actual  posses- 
sion of  the  land,  and  the  question  whether  she 
was  entitled  to  be  considered  as  a  tenant  in 
common,  from  the  mere  fact  of  her  having  a 
right  of  action,  was  not  considered.  The  offer 
to  the  agent  of  the  plaintiff  that  she  might  take 
her  dower  in  the  land  cannot  be  considered  as 
a  tender,  and  would  not  prevent  the  widow 
from  recovering  damages,  2  Sell.  Pr.,  209;  nor 
would  the  facts  support  a  plea  of  tout  temps 
prist  at  common  law,  for  on  such  plea  the  de- 
mandant may  take  a  judgment  of  course.  1 
Cow.,  181;  2  Johns.,  484.  As  to  the  question 
of  costs,  a  plea  of  *tender,  depriving  [*531 
a  party  of  costs,  is  limited  by  statute  to  per- 
sonal actions,  and  the  court  will  not  extend 
the  statute  by  construction  to  real  actions. 
Had  the  defendant  been  disposed  to  save  costs, 
he  might  have  suffered  a  default,  or  procured 
the  dower  to  be  admeasured. 

By  the  Court,  Nelson,  J.  The  2  R.  S.,  p. 
303,  sec.  2,  have  substituted  the  action  of 
ejectment  to  recover  the  -widow's  dower,  in- 
stead of  the  old  remedy — by  writ  of  dower; 
and  it  is  supposed  by  the  counsel  for  the  de- 
fendant that  the  nature  and  situation  of  her 
interest  or  estate  has  been  changed;  that  she 
is  now  a  tenant  in  common  with  the  heir  or 
alienee  of  the  husband,  immediately  on  the 
death  of  the  husband,  possessing  a  vested  in- 
terest and  right  of  entry,  whereas  at  common 
law  she  has  none  until  the  assignment,  and  till 
then  her  right  existed  only  in  action.  7  Johns., 
249.  The  Act  declaring  the  widow's  dower, 
1  R.  S.,  740,  sec.  1,  is  substantially  a  copy  of 
the  old  law,  and  the  only  ground  for  presum- 
ing any  change  in  the  condition  of  the  estate 
before  assignment,  from  what  it  has  hereto- 
fore been  held  to  be,  is  the  language  of  some 
of  the  provisions,  prescribing  the  new  remedy 
by  ejectment.  The  3d,  10th  and  22d  sections 
are  referred  to  as  sustaining  this  view,  but  it 
will  be  seen,  on  an  examination  of  them,  and 
indeed  of  all  the  other  sections  in  that  title  of 
the  statutes,  that  they  are  intended  only  to 
regulate  the  forms  and  proceedings  in  the  "new 
action  of  ejectment,  from  the  commencement 
to  its  termination,  and  not  to  alter  or  modify 
any  right  to  or  interest  in  real  estate,  which 
has  heretofore  existed.  That  the  remedy  may 
seem  inappropriate,  according  to  principles 
and  the  practice  as  heretofore  understood,  is 
true;  but  that  will  not  justify  us  in  subjecting 
the  rights,  interest  or  estates  of  parties,  which 
constitute  the  subject-matter  of  the  suit,  to  a 
conformity  with  the  literal  provisions  of  the 
statute  prescribing  the  remedy.  That  would 
be  reversing  the  rule  of  the  common  law  and, 
instead  of  applying  a  remedy  to  a  right,  would 
be  adjusting  the  right  to  the  remedy.  The 
provision,  therefore,  sec.  27,  p.  307,  which  is 
declaratory  of  the  law  as  it  has  always  existed, 
which  requires  a  tenant  in  common,  in  this 
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action  against  his  co-tenant,  to  prove  on  the 
532*]  *trial  an  actual  ouster,  or  some  other 
act  amounting  to  a  denial  of  his  right,  has  no 
application  to  this  case.  To  hold  an  estate  in 
dower  a  tenancy  in  common  with  the  heir  or 
owner  of  the  premises,  would  tend  to  derange 
many  of  the  principles  heretofore  applicable 
to  this  estate  and  well  understood;  for  such  a 
conclusion  would  seem  necessarily  to  draw 
after  it  all  the  rights  and  remedies  incidental 
to  such  a  tenancy,  such  as  partition  and  the 
like,  if  any  regard  was  paid  to  the  consistency 
of  the  law. 

The  offer  to  give  the  widow  her  dower  when 
demand  was  made,  constituted  no  bar  to  the 
action.  Before  the  Revised  Statutes,  a  plea 
of  tender  to  the  demandant,  in  a  case  of  this 
kind,  did  not  preclude  the  recovery;  its  only 
effect  was  to  restrain  it  to  one  third  of  the 
value  of  the  premises  at  the  time  of  the  alien- 
ation. She  might  take  judgment  according  to 
the  tender.  2  Johns.,  484;  1  Cow.,  188.  When 
the  action  was  brought  to  recover  dower  in 
premises  of  which  the  husband  died  seised, 
the  plea  of  tender  only  precluded  the  demand- 
ant from  recovering  damages  for  its  detention. 

By  the  2  R.  S.,  p.  306,  sec.  22,  the  defend- 
ant, in  an  action  of  ejectment  to  recover  dow- 
er, may  plead  the  general  issue  in  the  form 
there  stated,  and  by  section  23,  may  give  in 
evidence  any  matter  which,  if  pleaded  on  the 
former  action  of  dower,  would  bar  the  plaintiff. 
Under  this  section,  if  it  were  now,  as  formerly, 
necessary  for  the  security  of  the  defendant's 
rights  in  a  case  of  this  kind,  to  show  upon 
the  trial  the  alienation  of  the  husband  in  his 
lifetime,  and  tender  according  to  value  at  that 
time,  in  order  to  limit  the  extent  of  the  re- 
covery, evidence  of  the  facts  might  be  given 
under  the  plea  of  the  general  issue,  within  the 
spirit  of  this  provision.  It  would  not  be  nec- 
essary, .if  admissible,  to  plead  them.  The 
judgment,  however,  would  be  the  same  as  when 
the  matter  was  pleaded,  and  which  was  for 
the  plaintiff,  notwithstanding  the  tender. 

But  it  is  not  now  essential  or  even  proper  to 
go  into  evidence  on  the  trial,  in  order  to  de- 
termine whether  the  husband  aliened  during 
his  lifetime  or  not,  as  that  fact  and,  conse- 
quently, a  tender  of  one  third  of  the  value  of 
the  premises  at  that  time,  are  wholly  imma- 
terial ;  for  it  will  be  seen,  from  the  cases  re- 
533*]  ferred  *to,  that  the  plea  of  tender  was 
material  only  for  the  purpose  of  limiting  the 
recovery  to  the  value  at  the  time  of  alienation 
and  not  to  defeat  the  action.  2  Johns.,  484  ;  1 
Cow..  188. 

The  2  R.  S.,  490,  sec.  13,  provides  that  the 
Commissioners  appointed  to  admeasure  dower 
shall  take  into  view  any  permanent  improve- 
ments made  upon  the  premises  out  of  which 
dower  has  been  or  is  sought  to  be  recovered, 
since  the  alienation  thereof  by  the  husband. 
The  defendant,  therefore,  now  can  avail  him- 
self of  proof  before  the  Commissioners,  to  re- 
duce the  dower  to  the  value  of  the  land  at  the 
time  of  alienation,  which  it  was  formerly  nec- 
essary to  make,  or  the  fact  may  be  established 
by  plea,  before  judgment.  The  action  now 
tries  only  the  right  to  dower  ;  the  extent  or 
measure  of  it  is  settled  by  the  Commissioners. 

Before  the  Revised  Statutes,  the  demandant 
in  dower,  in  a  case  like  the  present,  recovered 


no  costs.  Neither  did  she,  where  her  husband 
died  seised,  upon  the  plea  of  tender  ;  but  in 
I  both  cases  she  recovered  judgment  for  her  dow- 
I  er.  Bull.  'N.  P.,  116  ;  2  Johns.  484.  The  2  R. 
S.,  613,  sec.  3,  gives  costs  to  the  plaintiff  in 
these  cases,  when  judgment  is  recovered  ;  and 
it  is  contended  that  effect  should  be  given  to 
the  plea  of  tender  to  defeat  the  action,  in  order 
to  avoid  costs.  We  do  not  feel  at  liberty  to 
alter  the  law  for  this  reason,  however  plausi- 
ble. The  Legislature  have  seen  fit  to  give  costs 
in  the  case,  and  it  is  not  for  courts  to  endeavor 
to  evade  the  statute  by  the  application  of  new 
principles  or  proceedings.  Nor  are  we  satis- 
fied that  the  heir  or  alienee  is  necessarily  ex- 
posed to  the  hardship  of  paying  a  bill  of  costs, 
where  the  right  to  dower  is  conceded.  The 
assignment  of  dower  by  metes  and  bounds, 
even  by  parol,  is  good  and  valid,  and  consti- 
tutes a  bar  to  the  action,  and  they  have  the 
whole  of  the  quarantine  of  the  widow  within 
which  to  make  such  assignment.  If  they  con- 
cede the  right,  and  neglect  during  this  time  to 
make  the  assignment  (and  it  is  their  duty,  and 
not  the  duty  of  the  widow  to  make  it,  for  her 
right  of  entry  does  not  exist  until  after  assign- 
ment), and  a  suit  is  brought,  if  subjected  to 
costs  or  damages,  it  is  their  own  fault,  and  not 
the  fault  of  the  law,  for  they  should  assign  the 
dower.  2  Bl.  *Com.,  ch.  8,  p.  139  ;  [*534 
Bac.  Abr.,  tit.  Dower,  B.  D.;  4  Kent  Com  61 
63;  7  Johns.,  247  ;  Bull.  JT.  P.,  117;  ICrui., 
tit.  Dower,  ch.  4,  sec.  38. 
Judgment  for  plaintiff. 

Cited  in— 13  Wend.,  526 ;  15  Wend..  411 ;  1  Sandf . 
Ch.,  200  ;  3  Hun,  460 ;  22  Hun,  32  ;  5  T.  &  C.  649  :  2 
Leg.  Ob8.,  407. 


LIGHTBODY  «.  POTTER. 

Practice — Set- Off— Suits  in  Different  Courts  as 
Affecting. 

A  plaintiff  may,  before  trial,  set  off  his  demand 
prosecuted  In  this  court,  against  a  demand  of  the 
defendant  prosecuted  by  him  in  a  justice's  court : 
and  if,  after  a  verdict  against  him  in  the  justice's 
court,  the  plaintiff  here,  appeals  to  the  C.  P.  and  ob- 
tains judgment  of  nonsuit  or  discontinuance,  his 
demand  here  is  revived  as  a  subsisting  demand,  and 
the  judgment  of  the  C.  P.  may  be  replied  in  answer 
to  the  judgment  in  the  justice's  court  pleaded  in 
bar  of  the  plaintiffs  right  of  recovery. 

DEMURRER  to  replication.  The  plaintiff 
declared  on  a  promissory  note  for  $166,79, 
made  by  the  defendant,  who  pleaded  the  gen- 
eral issue.  The  cause  was  noticed  for  trial  at 
a  Circuit  Court  to  be  held  in  Apr.,  1831,  when 
the  defendant  interposed  a  plea  of  puts  darrien 
continuance,  that  since  the  commencement  of 
the  suit  (which  was  Oct.  1,  1830),  and  since 
the  last  continuance,  to  wit:  Dec.  23,  1830,  is- 
sue was  joined  in  a  cause  commenced  by  the 
defendant  (Potter)  against  the  plaintiff  (Light- 
body),  before  a  justice  of  the  peace  in  an  action 
on  contract,  for  a  sum  less  than  $50  ;  that  upon 
so  joining  the  issue,  Lightbody  pleaded  the 
general  issue  and  gave  notice  that  on  the  trial 
of  the  cause,  he  would  set  off  against  any  de- 
mand of  Potter  in  that  cause,  the  promissory 
note  declared  on  in  this  cause ;  that  on  the 
next  day  the  parties  proceeded  to  trial  before 
the  saiu  justice  and  a  jury,  on  the  issue  thus 
joined,  and  Lightbody  claimed  to  be  allowed 
for  the  said  note,  and  gave  evidence  in  sup- 
port of  his  claim,  and  the  promissory  note  was 
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submitted  to  and  passed  upon  by  the  jury,  who, 
after  hearing  the  proofs  and  allegations  of  the 
parties,  found  a  verdict  in  favor  of  Potter  for 
$40  damages,  upon  which  the  justice  rendered 
judgment,  with  costs  of  suit,  wherefore  Potter 
prayed  if  Lightbody  ought  further  to  have  or 
535*1  maintain  his  action.  To  *this  plea  the 
plaintiff  replied  that  he  appealed  from  the 
judgment  thus  rendered,  to  the  C.  P.  of  Onei- 
da,  and  taliter  processum  fuit  that  in  the  said 
court  of  C.  P.,  on,  etc.,  at,  etc.,  "it  was, 
amongst  other  things,  considered  by  the  said 
court  that  the  said  Almon  Potter  take  nothing 
by  his  said  declaration  or  suit,  but  that  he  be 
in  mercy,  etc.,  and  that  the  said  defendant 
(Lightbody)  do  go  thereof  without  day,  etc.," 
and  this,  etc.,  wherefore,  etc.  The  defendant 
demurred  to  the  replication. 

Mr.  W.  C.  Noyes,  for  the  defendant.  The 
right  of  action  in  this  court  was  destroyed  by 
the  plaintiff  voluntarily  withdrawing  his  de- 
mand, availing  himself  of  it  as  a  set  off  in  the 
suit  commenced  by  the  defendant  before  the 
justice,  and  submitting  it  to  a  jury,  whose  de- 
cision upon  the  rights  of  the  parties  is  conclu- 
sive, subject  only  to  an  appeal.  Such  appeal 
was  made,  and  for  aught  alleged  in  the  plea 
puts  darrien  to  the  contrary,  the  defendant  in 
that  suit,  the  plaintiff  here,  obtained  a  verdict 
and  judgment  for  all  that  he  was  entitled  unto. 
The  plaintiff  here  should  not  be  allowed  to  say 
that  only  judgment  of  nonsuit  was  entered  ;  if 
such  was  the  fact,  he  should  have  pleaded  it, 
and  not  having  done  so,  the  presumption  is 
that  such  was  not  the  fact ;  a  pleading  is  to  be 
construed  most  strictly  against  the  pleader. 

Mr.  J.  A.  Spencer,  for  the  plaintiff.  Ill 
the  suit  before  the  justice  and,  consequently, 
in  the  C.  P.,  Lightbody,  on  establishing  his 
set-off,  was  entitled  to  demand  that  so  much 
thereof  as  was  sufficient  to  satisfy  Potter's  de- 
mand should  be  set  off  against  such  demand, 
and  judgment  for  costs  be  rendered  in  his  fa- 
vor ;  or,  if  he  did  not  require  such  set-off,  he 
was  entitled  to  ask  that  judgment  of  discon- 
tinuance, with  costs,  should  be  entered  in  his 
favor.  2  R.  8.,  335,  sec.  53;  and  such  judg- 
ment of  discontinuance,  no  doubt,  was  entered 
in  this  case,  and  such  is  the  fair  import  of  the 
plea.  Had  a  verdict  been  rendered  in  favor  of 
Lightbody  and  judgment  been  entered  thereon, 
the  defendant  here  should  have  rejoined  the 
facts  instead  of  putting  in  a  demurrer  to  the 
replication. 

53O*]  *By  the  Court,  Nelson,  J.  It  is 
clear  that  at  the  time  of  the  commencement  of 
this  suit,  the  plaintiff  had  a  good  and  subsist- 
ing cause  of  action  against  the  defendant,  and 
unless  it  has  subsequently  been  extinguished, 
he  is  entitled  to  recover.  The  set-off  of  the 
plaintiffs  cause  of  action  in  the  suit  commenced 
by  the  defendant  before  the  justice,  and  the 
judgment  rendered  by  the  justice,  operated  as 
an  extinguishment  whilst  such  judgment  re- 
mained unreversed.  The  judgment  of  the  C. 
P.,  however,  on  appeal,  removed  the  bar  to 
the  recovery  in  this  suit,  and  revived  the  de- 
mand of  the  plaintiff  as  a  subsisting  demand  in 
this  court.  Instead  of  Potter  having  a  judg- 
ment against  Lightbody,  set  up  in  the  plea  as 
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a  defense  to  this  action,  the  latter  has  a  judg- 
ment against  the  former  on  appeal,  which, 
upon  well  settled  principles,  operates  as  a  re- 
versal on  the  judgment  before  the  justice.  The 
judgment  rendered  on  appeal,  as  set  forth  in 
the  replication,  is  in  the  form  a  judgment  of 
nonsuit.  If  there  was  anything  in  the  pro- 
ceedings or  in  the  trial  on  the  appeal,  which, 
notwithstanding  the  judgment  for  Lightbody, 
would  show  the  extinguishment  of  the  note  in 
question,  the  defendant  here  should  have  re- 
joined such  matter  ;  his  plea  would  then  have 
been  sustained.  As  the  pleadings  stand,  the 
replication  is  a  perfect  answer  to  the  plea  of 
puts  darrien  continuance. 
Judgment  for  plaintiff1. 

Cited  in-12  Wend.,  240 ;  15  How.  Pr.,  239 ;  3  E.  D. 
8.,  139. 


GENERAL  RULES. 

I.  Whenever  either  party  shall  intend  to 
move  to  set  aside  a  report  or  referees,  he  shall 
give  due  notice  of    such   motion  at  the  next 
term  after  such  report  of  referees    shall   be 
signed,  together  with  a  copy  of  the  affidavit  or 
affidavits  on   which    such   motion    shall    be 
founded.     If  the  party  on  whom  such  motion 
and  affidavits  shall  be  served,  shall  be  dissat- 
isfied with  the  facts  as  stated  in  the  affidavits 
served  upon  him,  he  shall  within  ten  days  serve 
his  opposing  affidavits  upon  the  party  making 
the  motion.     If  such  opposing  affidavits  con- 
tradict any  material  fact  in  the  affidavits  on 
which  the"  motion  is  founded,  *either[*537 
party  may,  within  ten  days  after  the  service  of 
such  opposing  affidavits,  give  notice  of  at  least 
eight  days,  or  appearance  before  the  referees 
for  the  purpose  of  settling  the  facts.     The  ref- 
erees, upon  being  served  with  the  affidavits  on 
both  sides,  and  hearing  counsel  if  desired,  at 
the  time  and  place  designated  for  that  purpose 
in  such  notice,  shall  make  a  full  report  of  the 
evidence  and  their  proceedings  upon  the  refer- 
ence. Such  report  will  be  conclusive  evidence 
of  the  facts  stated,  and  upon  it  the  motion  to 
set  aside  the  report  will  be  determined. 

II.  All  copies  of  cases,  error  books,  demur- 
rer books,  bills  of  exceptions,  and  special  ver- 
dicts, shall  be  numbered  by  the  folio,  and  the 
lines  of  each  folio  numbered  so  that  they  shall 
correspond.1 

1. — Whenever  a  party,  bound  to  serve  his  adver- 
sary with  a  demurrer  book,  error  book,  or  the  like, 
omits  or  neglects  to  serve  the  same  within  the  time 
limited  by  the  rules  of  court,  the  party  entitled  to 
such  demurrer  book,  etc..  may  give  notice  to  the 
other  party  that  he  will  apply  to  the  court  on  an 
affidavit  of  such  omission  or  neglect,  on  either  the 
first  Monday,  first  Thursday  cr  second  Friday  of 
term,  to  strike  the  cause  from  the  calendar  (wheth- 
er placed  there  by  himself  or  his  adversary)  and  to 
render  judgment  in  his  favor.  If  the  cause  be  called 
previous  to  the  day  for  which  such  notice  is  given, 
ihe  court  passes  it  without  prejudice  until  the  mo- 
tion can  be  heard,  and  when  heard,  unless  the  party 
charged  with  being  in  default  excuses  himself,  the 
motion  is  granted.  The  reporter  has  deemed  It  his 
duty  to  state  this  point  of  practice,  as  there  is  no 
decision  published  establishing  such  to  be  the  prac- 
tice of  the  court,  although  it  has  been  invariably 
adhered  to  for  several  years  past.  The  practice  was 
settled  on  a  full  review  of  the  cages  in  16  Johns., 
2 ;  6  Cow.  609,  and  4  Wend.,  196. 
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539*]        *MARSH  e.  BARNEY. 

A  demurrer  is  not  an  issuable  plea  within  the 
meaning  of  the  21st  general  rule  of  this  court. 

rpHE  defendant  put  in  a  demurrer  to  the 
J-  plaintiff's  declaration,  but  having  omitted 
to  obtain  the  signature  of  counsel  to  it,  the 
plaintiff,  treated  it  as  a  nullity,  entered  the  de- 
fendant's default  for  not  pleading,  and  noticed 
the  cause  for  assessment;  on  receiving  which 
notice,  the  defendant's  attorney  discovering  his 
error,  filed  an  affidavit  of  merits,  tendered  the 
costs  of  the  default  and  a  new  demurrer  signed 
by  counsel,  which  the  plaintiff's  attorney  re- 
fused to  receive,  as  not  being  an  issuable  plea, 
within  the  meaning  of  the  rule  as  to  opening 
defaults. 

Mr.  W.  W.  Frothingham,  for  defendant, 
now  moved  to  set  aside  the  default  with  costs, 
insisting  that  the  demurrer  was  an  issuable 
plea;  he  cited  Graham  Pr.,  143,  and  1  Chit. 
PL,  505. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Savage,  Ch.  J.  A  demurrer 
is  an  issuable  plea  according  to  the  English 
practice,  but  it  is  not  so  within  the  meaning  of 
the  21st  general  rule  of  this  court.  The  de- 
fendant, 7towever,  is  allowed  to  plead,  and  the 
costs  of  this  motion  must  abide  the  event  of  the 
cause.  

54O*J        *JAMES  «.  BENNETT. 

Parties  succeeding  to  the  title  of  a  plaintiff  in 
ejectment  dying  after  issue,  and  before  verdict,may 
be  substituted,  but  it  must  be  by  scire  facias,  and 
not  by  motion. 

Citation-2  R.  8.,  308,  sec.  32. 

THIS  is  an  action  of  ejectment.  In  Oct., 
1832,  the  plaintiff  stipulated  to  bring  his 
cause  to  trial  in  Mar.,  1833.  In  Dec.,  1832, 
the  plaintiff  died,  having  by  his  last  will  and 
testament  devised  all  his  real  estate  to  trustees 
A  motion  was  now  made  to  substitute  the  trust- 
ees as  plaintiffs  in  the  action. 

Mr.  W.  W.  Frothingham,  for  the  motion. 
Mr,  I.  Williams,  contra. 

By  the  Court,  Savafee,  Ch.  J.  The  statute 
says  the  action  of  ejectment  shall  not  abate 
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by  the  death  of  the  plaintiff  after  issue,  and  be- 
fore verdict  or  judgment,  but  the  same  pro- 
ceedings may  be  had  as  in  other  actions,  to 
substitute  the  names  of  those  who  may  succeed 
to  the  title  of  the  plaintiff  thus  dying;  in  which 
case  the  issue  shall  be  tried  as  between  the 
original  parties.  2  R.  S.,  308,  sec.  32.  Other 
actions  abate  by  the  death  of  a  sole  plaintiff 
before  interlocutory  judgment  or  verdict;  by 
this  statute  ejectment  does  not  abate,  and  the 
parties  succeeding  to  the  title  may  be  substi- 
tuted, not  by  motion,  however,  but  by  proceed- 
ings usual  in  other  actions,  that  is,  by  scire 
facias. 

TJie  motion  is  denied,  with  costs,  to  be  paid  by 
the  trustees. 

Cited  in-1  Denio,  57;  22  Hun,  217;  4  How.  Pr.,  358; 
10  How.  Pr.,  257;  14  How.  Pr.,  73;  20  How.  Pr..  373. 


*Ex  PAKTE  BUTLER  ET  AL.  [*541 
LEWIS,  C.  P. 

Practice — Judgment  in  C.  P.  by  Confession,  on 
Bond  and  Warrant  of  Attorney — When  In- 
valid— Taxation  of  Costs — Rights  of  Junioi' 
Judgment  Creditor — Amendment. 

A  judgment  in  the  C.  P.,  by  confession  on  bond 
and  warrant  of  attorney,  when  the  condition  of  the 
bond  exceeds  $500,  is  not  valid,  if  the  costs  be  taxed 
ana  record  signed  by  a  judge  of  the  county,  not  be- 
ing the  first  judge,  or  of  the  degree  of  counsel  in  the 
Supreme  Court. 

Such  judgment  will  be  set  aside  on  the  application 
of  a  junior  judgment  creditor,  and  an  amendment 
will  not  be  allowed  by  a  signing  of  the  record  nunc 
pro  tune  by  a  proper  officer. 

Citations— 2  R.  S.,  282,  sec.  35:  3fiO,  sec.  11:  614,  sec. 
11 ;  615,  sec.  13  ;  618.  sec.  30 ;  1  Cai.,  8 ;  3  Johns.,  526 ; 
3  Cow.,  39,  42, 57;  1  R.  L.,  501,  sec.  2,  3;  20  Johns.,  309; 
1  R.  L.,  501. 

MOTION  for  mandamus.  The  relators  ap- 
plied to  the  Lewis  C.  P.  to  set  aside 
two  judgments  in  favor  of  J.  W.  and  C.  L. 
Martin,  against  Walter  Martin,  Jr.,  entered 
on  confession,  by  virtue  of  two  bonds  and  war- 
rants of  attorney,  Feb.  5, 1883.  The  condition 
of  each  bond  exceeded  $500.  The  costs  were 
taxed  and  the  records  signed  by  a  judge  of  the 
C.  P.  of  Lewis  Co., who  was  not  the  first  judge 
of  the  county,  nor  a  counselor  of  the  Supreme 
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Court,  and  for  this  cause  the  relators  who  had 
obtained  a. judgment  against  the  same  defend- 
ant Feb.  6,  and  issued  an  execution  thereon  on 
the  succeeding  day,  moved  to  set  aside  the 
judgments  entered  Feb.  5.  The  plaintiffs  in 
the  judgments  first  entered  produced  the  as- 
sent of  the  defendant  to  have  the  records  signed 
nunc  pro  tune  by  a  proper  officer.  The  C.  P. 
refused  the  motion  of  the  relators,  and  gave 
leave  to  the  plaintiffs  in  the  first  judgments  to 
have  the  records  signed  by  a  proper  officer 
•nunc  pro  tune.  The  relators  now  ask  for  a 
mandamus  to  the  C.P.  to  vacate  the  rule  giving 
leave  to  have  the  records  signed  nunc  pro  tune, 
and  to  grant  the  motion  made  by  them. 

Mr.  W.  Crafts,  for  the  relators. 
)/  ,w.v.  J.  Edwards  and  S.  Stevens,  con- 
tra. 

By  the  Court,  Nelson,  «7.  It  is  enacted  by 
the  Legislature,  that  no  judgment  shall  be 
deemed  valid  so  as  to  authorize  any  proceedings 
thereon, until  the  record  thereof  shall  have  been 
542*]  *signed  and  filed.  2  R.  8.,  360,  sec.  11. 
In  all  cases  in  any  coiirt  of  C.  P.,  in  which  the 
total  amount  of  costs  to  be  taxed  therein  exclu- 
sive of  disbursements  is  not  limited  by  law,  the 
costs  shall  be  taxed  and  the  records  of  judg- 
ment shall  be  signed  only  by  the  first  judge, 
or  some  other  judge  of  the  county  being  of  the 
degree  of  counselor,  and  in  case  of  the  absence 
of  the  judges  so  authorized  by  the  clerk  of  the 
court.  2  R.  8.,  282,  sec.  35.  In  all  cases  other 
than  those  provided  for  in  the  statute,  if  the 
plaintiff  recovers  in  the  Court  of  C.  P.  judg- 
ment for  a  sum  in  debt  or  damages  exceeding 
$50,  such  plaintiff  shall  recover  the  costs  of 
that  court  and  the  fees  allowed  for  services 
therein.  2  R.  8.,  614,  sec.  11.  Upon  judgments 
recovered  in  any  Court  of  C.  P.  in  the  follow- 
ing cases,  the  plaintiffs'  costs,  exclusive  of  dis- 
bursements, shall  be  taxed  at  the  following 
sums  and  no  more:  1.  If  a  confession  of  judg- 
ment be  given  before  notice  of  trial,  $10.50.  2. 
On  a  judgment  by  default  in  debt,  $10.  3.  On 
a  judgment  by  default  and  assessment  by  clerk, 
$13.50.  4.  When  the  damages  are  assessed  by 
a  jury,  on  writ  of  inquiry,  $16,  2  R.  8.,  615, 
sec.  13.  When  judgment  shall  be  rendered  upon 
a  confession  without  any  action  brought, costs 
shall  be  recovered  as  in  other  cases,  except  that 
if  the  sura  actually  due  or  intended  to  be  se- 
cured shall  not  exceed  $500,  the  plaintiff's  and 
defendant's  costs  together  shall  not  exceed  $10, 
and  if  such  sum  do  not  exceed  $50,  no  costs 
whatever  shall  be  recovered.  2R.  S.,6l8,sec.30. 

It  is  clear, from  an  examination  of  these  sev- 
eral provisions,  that  the  costs  on  a  confession 
upon  bond  and  warrant  of  attorney  are  not 
limited,  except  when  the  sum  due,  or  intended 
to  be  secured,  is  under  $500.  Not  by  the  13th 
section  above  referred  to,  because  that  applies 
exclusively  to  cases  of  suit  brought,  as  is  ob- 
vious not  only  from  the  express  terms  of  the 
first  subdivision  of  it,  but  from  a  view  of  the 
whole  section;  and  I  am  not  referred  to.  nor 
can  I  find  any  other  provision  in  the  statute 
fixing  the  amount,  and  if  not  so,  then  the  case 
falls  within  the  llth  section,  p.  614,  which 
gives  C.  P.  costs  in  all  cases  not  otherwise 
provided  for.  That  is  the  only  provision  under 
which  the  rule  for  the  costs  in  'this  case  can 
be  found,  and  is  applicable  to  all  cases  in  the 
543*]  C.  *P.,  if  there  is  no  other  provision 
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specially  fixing  or  limiting  them,  and  is  ob- 
viously referred  to  by  the  words  in  the  30th 
section,  p.  618:  "When  judgment  shall  be 
rendered  upon  a  confession  without  any  action 
brought,  costs  shall  be  recovered  as  in  other 
cases."  It  is  said  that  the  plaintiffs  in  the 
judgments  in  the  C.  P.  might  waive  the  tax- 
ation of  costs  to  which  they  were  entitled  by 
law,  and  take  them  after  the  rate,  and  in  a 
mode  according  to  which  the  judge,  confess- 
edly, had  the  right  to  tax  them.  This  would 
be  assuming  that  the  amount  when  thus  taxed 
would  be  less  than  when  taxed  at  the  legal  rate, 
which  may  or  may  not  be  true.  The  decisive 
objection,  however,  is  the  want  of  authority 
in  the  officer  not  only  to  tax  the  costs  in  the 
given  case,  but  particularly  as  it  regards  sign- 
ing the  records.  To  allow  the  force  of  the  ar- 
gument would  be  a  palpable  evasion  of  the 
statute. 

The  next  question  is,  had  the  C .  P.  author- 
ity to  amends  the  records  so  as  to  give  effect 
to  them  by  relation  back  to  the  time  when 
they  were  docketed?  In  the  case  of  Seaman 
v.  Drake,  1  Cai.,  9,  a  motion  was  made,  among 
other  things,  to  set  aside  a  judgment  on  the 
ground  that  the  roll  had  not  been  signed  by 
the  clerk  before  it  was  filed  ;  the  judgment 
was  duly  docketed;  an  amendment  was  allowed 
nunc  pro  tune,  on  the  ground  that  the  error 
arose  from  the  negligence  of  the  officer  of  the 
court,  which  it  was  said  should  not  be  allowed 
to  prejudice  the  party.  In  Close  v.  Gittespey, 
3  Johns.,  526,  judgment  had  been  entered  on 
a  warrant  of  attorney,  and  through  mistake 
the  defendant's  attorney  had  not  signed  the 
plea,  nor  was  his  name  inserted  in  the  roll;  the 
amendment  was  allowed  nunc  pro  tune,  so  as 
to  give  preference  to  it  to  a  junior  execution. 
This  case  was  decided  upon  the  principle  of 
Searnan  v.  Drake,  that  the  omission  proceeded 
from  an  officer  of  the  court.  In  Chtcfiester  v. 
Cande,  3  Cow.,  39,  the  court  allowed  a  record 
which  had  been  duly  signed  to  be  filed  nunc 
pro  tune,  that  by  accident  had  not  been  filed 
at  the  time  execution  was  issued,  and  that  as 
against  an  execution  on  a  judgment  entered 
subsequently  to  the  first  one,  it  appearing  that 
the  plaintiff  in  the  junior  judgment  had  notice 
of  the  first  judgment  before  his  was  obtained. 
The  decision  would  have  been  different,  I  pre- 
sume, so  far  as  the  real  estate  *of  the  [*544 
defendant  was  concerned:  which,  I  think,  may 
be  fairly  inferred  from  the  opinion  of  Judge 
Woodworth,  and  Judge  Sutherland  obviously 
guarded  against  any  conclusion  which  might 
be  drawn  beyond  "the  particular  case  itself. 
The  record  there  was  properly  signed,  which 
gives  to  it  its  validity,  as  in  England  execution 
might  issue  before  record  tiled;  and  upon  that 
idea  and  the  peculiar  circumstances  of  the  case 
was  that  cause  decided.  In  Hart  v.  Reynolds, 
3  Cow.,  42,  «,. ,  a  judgment  was  entered  on 
warrant  of  attorney,  in  favor  of  the  plaintiff, 
against  Elisha  Reynolds  ;  the  bond  and  war- 
rant were  given  by  John  Reynolds;  afterwards 
a  judgment  was  obtained  by  Taylor  &  Doe 
against  John  Reynolds,  and  the  question  was 
between  the  two  judgments  as  to  the  real  estate 
of  John.  A  motion  was  made  to  set  aside  the 
first,  and  a  cross  motion  to  amend  ;  Taylor  & 
Doe  had  actual  knowledge  of  the  first  judg- 
ment, and  supposed  it  to  be  regularly  entered 
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until  after  their  judgment  was  perfected.  Th 
amendment  was  allowed  as  against  them,  re 
serving  the  rights  of  bonaf.de  purchasers  am 
mortgagees  from  John  Reynolds,  between  th 
first  docket  and  the  amended  judgment.  Whe: 
this  decision  was  made,  the  statute  provide! 
that  a  judgment  not  docketed  should  not  af 
feet  any  lands  and  tenements  as  to  purchaser 
or  mortgagees,  etc.;  1  R.  L.,  501,  sees.  2,  3 
and  hence  the  reservation  of  those  rights  in 
the  order  of  amendment  entered.  Then  we  hac 
no  statute  requiring  the  filing  of  the  record  be 
fore  execution  issued,  nor  was  it  necessary  ac 
cording  to  the  practice  in  England.    The  prac 
tice  of  our  courts,  however,  was  to  require  i 
to  be  filed.     20  Johns.,  309;  3  Cow.,  57.    Th 
2  R.   S.,  360,  sec.  11,  provides,  that  no  judg 
ment  shall  be  deemed  valid,  so  as  to  authoriz 
any  proceedings  thereon,  until  the  record  there 
of  shall  have  been  signed  and  filed;  and  section 
12,  no  judgment  shall  affect  any  lands,  etc.,  or 
have  any  preference  as  against  other  judgmen 
creditors,  purchasers  or  mortgagees,  until  the 
record  thereof  be  filed  and  docketed  as  herein 
directed.     It  will  be  seen,  therefore,  that  judg 
ment  creditors  are  now  put  upon  the  same 
footing  in  this  respect,  as  purchasers  and  mort- 
gagees were,  by  the  Law  of  1813, 1  R.  L.,  501. 
545*]     *Now,  in  this  case,  the  judge  who 
signed  the  record,  acted  without  authority  and 
beyond  his  jurisdiction.     The  case  does  not 
fall  within  the  rule,  that  the  court  will  not 
permit  a  party  to  suffer  by  the  error  of  its  offi- 
cer. 80  far  as  the  act  of  signing  was  concerned, 
the  judge  was  not  an  officer  of  the  court,  he 
having  no  more  right  to  perform  it  than  any 
other  individual.     To  allow  an  amendment  in 
this  case,  nunc  pro  tune,  so  as  to  save  the  lien 
of  the  judgments  when  docketed,  or  priority 
of  executions,  would  be  overlooking  all  the 

8 revisions  of  the  Revised  Statutes,  and  estab- 
shing  a  precedent  that  must  sustain  every 
judgment,  when  a  paper  in  the  form  of  a  rec- 
ord has  been  filed  by  the  attorney  and  docketed, 
disregarding  every  injunction  of  the  statute. 
The  record  in  this  case  has  no  more  validity 
than  if  the  attorney  had  filed  it,  when  it  came 
from  the  hands  of  his  clerk;  it  was  mere  blank 
paper,  so  far  as  the  judgment  was  concerned. 
The  release  of  all  errors  in  the  warrants  of  at- 
torney and  pleas  cannot  cure  the  defect.  There 
was  a  want  of  jurisdiction  in  the  officer  sign- 
ing the  roll,  which  no  act  of  the  party  can  rem- 
edy, according  to  long  established  principles. 
Nor  does  any  provision  of  the  Revised  Statutes 
authorize  the  amendment  as  made  in  this  case. 
Mandamus  granted  to  vacate  the  rule  of  the  C. 
P.,  and  to  set  aside  the  fir  fit  judgments,  so  far  as 
the  relators  are  concerned. 

Modifted-15  Wend.,  110. 
Distinguished— 4  How.  Pr.,  18. 
Cited  fii-24  N.  Y.,  398;  8  Abb.  Pr.,  162, 163;  17  Abb. 
Pr.,  45 ;  2  Bradf .,  410;  4  Leg.  Obs.,  23. 


Ex  PARTE  LIVINGSTON 

SUPERIOR    COURT 'OF  THE  CITY  OF 
NEW  YORK. 

Replevin  Bond  to  Prosecute  Suit  in  Another  State, 
not  Within  our  Statutes — Practice. 

A  replevin  bond  to  prosecute  a  suit  In  replevin  in 
another  state,  will  not  be  considered  as  a  replevin 
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bond  within  any  of  the  provisions  of  our  stat- 
utes. 

Where  on  such  a  bond  the  plaintiff  took  judgment 
for  the  penalty,  nominal  damages  and  costs,  and  the 
defendant  paid  the  nominal  damages  and  costs,  and 
applied  to  a  subordinate  court  for  an  order  that  sat- 
isfaction be  entered,  this  court  refused  a  mandamus 
to  compel  the  entry  of  satisfaction,  leaving  the  de- 
fendant to  his  remedy  by  writ  of  error. 

'"PHIS  was  a  motion  for  a  mandamus,  direct- 
ing the  Superior  Court  of  the  City  of  N. 
Y.  to  permit  satisfaction  to  be  entered  upon  a 
judgment  obtained  in  that  court  against  the 
relatpr  *on  a  replevin  bond  executed  [*546- 
by  him  to  prosecute  with  effect  a  suit  in  re- 

E levin,  commenced  by  him  in  a  court  in  the 
tate  of  N.  J.,  and  to  return  the  steamboat 
Sandusky,  her  apparel,  etc.,  in  case  return 
should  be  adjudged.  The  bond  was  executed 
previous  to  1830,  and  is  in  the  penal  sum  of 
$17,500.  The  plaintiff  did  not  assign  breaches 
in  his  declaration.  The  defendant  pleaded  the 
general  issue.  The  plaintiff  obtained  a  verdict 
and  had  nominal  damages  assessed,  on  which 
he  entered  judgment  for  his  debt,  six  cents- 
damages  and  the  costs  of  increase.  The  de- 
fendant paid  the  nominal  damages  and  the 
costs  of  increase,  and  applied  to  the  court  be- 
low for  an  order  that  satisfaction  be  entered, 
which  being  refused,  a  mandamus  was  asked 
for  from  this  court. 

Messrs.  Bell  and  H.  Bleecker,  for  the  mo- 
tion. 


'.  G.  Wood  and  S.  A.  Foot,  contra, 
insisted  that  this  bond  came  not  within  the 
purview  of  the  statute,  requiring  an  assign- 
ment of  breaches  and  an  assessment  of  dam- 
ages; but  if  it  did,  that  the  court  ought  not  to- 
grant  a  mandamus,  but  drive  the  party  to  his 
writ  of  error. 

By  the  Court,  Nelson,  J.  The  motion  is  de- 
nied, with  costs.  We  will  not  determine  the  ef- 
fect of  the  judgment  as  entered  upon  motion, 
but  leave  the  relator  to  his  writ  of  error.  We 
are  inclined  to  the  opinion,  though  we  do  not 
ntend  to  express'a  definitive  opinion,  that  the 
sond  on  which  the  suit  is  brought  cannot  be 
viewed  in  this  State  as  a  replevin  bond,  within 
any  of  the  provisions  of  our  statutes;  but  that 
't  must  be  treated  as  an  ordinary  bond,  condi- 
ioned  otherwise  than  for  the  payment  of  money 
and  falling  within  the  general  Act  requiring  an 
assignment  of  breaches  and  an  assessment  of 
damages.  Under  this  view,  the  relief  of  the 
jlaintiff  is  in  the  court  below,  which  may  en- 
able him  to  have  his  damages  properly  assessed. 


*ROGERS  v.  BIGELOW.      [*547 

Motion  must  be  noticed  for  the  first  day  of  a  spe- 
ial  term,  unless  a  sufficient  excuse  appears  for  no- 
icing  for  a  subsequent  day. 


was  a  motion  for  judgment  as  in  case 
-L  of  nonsuit.  The  notice  was  for  the  sec- 
>nd  day  of  the  present  special  term.  It  wasob- 
ected  that  no  excuse  appearing  for  the  omis- 
ion  to  notice  for  the  first  day,  the  motion  ought 
iot  to  be  heard,  and  the  objection  was  sustained 
y  the  Chief  Justice. 

Mr.  R.  W.  Peckham,  for  the  motion. 

Mr.  I.  Williams,  contra. 

WEND.  10. 
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Ex  PARTE    HARRINGTON   &   HUBBELL 

v. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
ROCHESTER. 

Sale  of  Liquors — Revised  Statutes  Limiting  Sale 
to  Tavern- Keeper s  Repeal  all  Former  Statutes 
Conferring  Power  to  Grant  Licenses  to  Grocers 
— Mandamus. 

Grocers  cannot  be  licensed  in  this  State  (except 
in  the  City  of  N.  Y.)  to  sell  strong  and  spirituous  liq- 
uors, to  be  drank  in  the  buildings  in  which  such 
groceries  are  kept;  none  but  tavern-keepers  may 
sell  liquors  to  be  drank  in  their  houses. 

The  Revised  Statutes,  limiting  to  tavern-keepers 
the  sale  of  liquors  to  be  drank  in  the  house  of  the 
seller,  repeal  all  former  statutes  conferring  power 
upon  commissioners  of  excise  or  trustees  of  villa- 
ges to  grant  licenses  to  grocers  to  sell  strong  and 
spirituous  liquors  to  be  drank  in  their  bouses ;  such 
commissioners  and  trustees  are  deprived  of  the 
power  of  granting  licenses  to  grocers  for  the  above 
purpose,  notwithstanding  the  saving  clause,  section 
27— it  requiring  the  corporations  of  cities  and  the 
trustees  of  villages  to  exercise  their  powers  in  the 
manner  prescribed  in  the  statutes,  and  such  manner 
amounting  to  a  total  prohibition. 

The  prohibition  extends  as  well  to  trustees  of  vil- 
lages who  were  authorized  to  grant  licenses  to  petty 
grocers,  as  to  all  others. 

Citations— Sess.  Laws,  1828, 118.  sec.  12;  1  R.  L..  176: 
1  R.  S..  678,  sec.  4 ;  682,  sec.  27 ;  Bac.  Abr.,  tit.  Stat- 
utes, D ;  1  K.  &  R.,  619 ;  2  R.  L.,  556 ;  Act,  Dec.  10, 
1828. 

THE  relators,  in  May  last,  applied  to  the 
trustees  of  the  Village  of  Rochester  for  a 
license  to  retail  spirituous  liquors,  to  be  drank 
in  the  building  occupied  by  them  as  a  grocery. 
The  trustees  refused  to  act  or  to  exercise  any 
548*]  discretion  whatever  *upon  the  applica- 
tion of  the  relators,  upon  the  ground  that  no 
power  or  authority  existed  in  the  Board  to 
grant  such  license.  The  relators  applied  to  this 
court  for  a  mandamus. 

Mr.  H.  Gay,  for  relators. 

Mr.  A.  Taber.  contra. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  whether  the  trustees  of  the  Village  of  Roch- 
ester have  power  to  grant  licenses  to  grocers, 
to  sell  strong  and  spirituous  liquors  to  be 
drank  in  the  buildings  in  which  such  groceries 
are  kept.  The  12th  section  of  the  Act  incorpo- 
rating the  village  confers  the  power  in  these 
terms  :  "And  the  said  trustees  shall  be,  and 
they  are  hereby  authorized  to  grant  licenses  to 
such  and  so  many  of  the  said  petty  grocers  to 
sell  strong  and  spirituous  liquors,  to  be  drank 
in  the  building  in  which  such  grocery  shall  be 
kept,  for  a  term  not  exceeding  one  year  at  any 
one  time  ;  and  to  establish  and  fix  the  amount 
of  money  to  be  paid  for  each  of  said  licenses, 
and  to  take  recognizance  from  every  such  gro- 
cer as  aforesaid,  in  such  penalty  ana  with  such 
sureties  as  the  Board  of  Trustees  shall  deem 
reasonable, "etc.  Sess.  L.,  1826.  p.  118,  sec.  12. 
When  the  Act  was  passed  incorporating  the 
Village  of  Rochester,  the  Erfcise  Law  of  1801, 
re-enacted  in  1813,  was  in  force.  1  R  L.,  176. 
By  it  the  Commissioners  of  Excise  of  each 
town  (the  supervisor  and  two  justices)  had 
power  to  grant  licenses  to  tavern  keepers,  and 
also  to  grant  licenses  to  retail  strong  and  spir- 
ituous liquors  under  five  gallons.  Sees.  2  and  3. 
By  the  6th  and  7th  sections,  all  persons  except 
tavern  keepers  are  prohibited,  under  the  pen- 
alty of  $25,  from  selling  strong  and  spirituous 
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liquors  to  be  drank  in  their  houses,  out- houses, 
yards  or  gardens,  unless  such  persons  have  en- 
tered into  recognizance  as  tavern-keepers.  At 
the  time,  therefore,  when  Rochester  was  incor- 
porated, the  general  law  of  the  State  prohibited 
the  sale  of  strong  and  spirituous  liquors  to  be 
drank  in  any  house  except  taverns.  The  Act 
incorporating  Rochester,  specially  authorized 
the  trustees  of  that  village  to  grant  licenses  to 
petty  grocers  therein,  permitting  them  to  sell 
by  retail  strong  and  spirituous  liquors  to  be 
drank  *in  the  building  in  which  the  [*549 
grocery  was  kept.  This  was  an  exception  to- 
the  general  rule.  The  two  laws  being  construed 
together,  establish  the  general  proposition  that 
no  liquor  shall  be  sold  to  be  drank  in  the 
house  of  the  seller,  except  by  tavern-keepers 
and  by  such  persons  in  the  Village  of  Roches- 
ter as  shall  receive  a  license  for  that  purpose 
from  the  trustees  of  that  village.  There  were 
similar  exceptions  in  favor  of  other  village* 
and  the  cities.  Thus  the  law  remained  until  the 
Revised  Statutes  took  effect,  in  1830. 

By  the  Revised  Statutes,  the  Commissioners 
of  Excise  are  designated,  and  they  have  power 
to  grant  licenses  to  keepers  of  inns  and  tav- 
erns, being  residents  of  their  town,  to  sell 
strong  and  spirituous  liquors  and  wines  to  be 
drank  in  their  houses  respectively  ;  and  to  gro- 
cers, being  such  residents,  a  license  to  sell  such 
liquors  and  wines  in  quantities  less  than  five 
gallons,  but  not  to  be  drank  in  their  shops, 
houses,  out- houses,  yards  or  gardens.  1  R.  S. , 
678,  sec.  4.  By  section  6,  licenses  shall  not  be 
granted  to  any  person  to  sell  strong  and  spirit- 
uous liquors  and  wines  to  be  drank  in  the 
house  of  the  seller,  unless  such  person  pro- 
poses to  keep  an  inn  or  tavern ,  etc. ;  and  by  sec- 
tion 12,  in  all  licenses  that  may  be  granted  to- 
grocers  or  other  persons  applying  for  the  same 
(except  tavern-keepers)  to  sell  strong  or  spirit- 
uous liquors  or  wines  in  quantities  less  than 
five  gallons,  there  shall  be  inserted  an  express 
declaration  that  such  license  shall  not  be 
deemed  to  authorize  such  sale  of  any  liquor  or 
wines,  to  be  drank  in  the  house  or  shop  of  the 
person  receiving  such  license,  or  in  any  out- 
house, yard  or  garden  appertaining  thereto  or 
connected  therewith  ;  and  by  section  15,  who- 
ever shall  sell  any  strong  or  spirituous  liquors, 
or  any  wines,  in  any  quantity  less  than  five 
gallons,  without  having  a  license  therefor, 
granted  as  therein  directed,  shall  forfeit  $25  ; 
and  by  section  16,  whoever  shall  sell  liquors  to 
be  drank  in  his  house,  out-house,  yard  or  gar- 
den, or  shall  suffer  any  such  liquors  sold  by 
him  or  under  his  authority  to  be  drank  in  his 
house,  etc. ,  without  a  license  as  tavern-keeper, 
shall  forfeit  $25. 

It  must  be  conceded  that  the  sections  of  the 
Revised  Statutes  above  referred  to  contain  an 
express  prohibition  against  the  sale  of  liquor 
by  retail,  to  be  drank  in  the  house  of  the 
seller,  *unless  he  be  a  tavern-keeper ;  [*55O 
and  this  prohibition  is  to  be  enforced  by  a 
penalty.  The  terms  used  are  general,  and  com- 
prehensive, and  apply  to  the  whole  State.  It  is 
argued  by  the  counsel  for  the  relators  that  the 
Revised  Statutes  contain  no  express  repeal  of 
the  powers  given  to  the  trustees  of  Rochester, 
and  that  those  powers  are  no  more  repugnant 
to  the  Revised  Statutes  than  they  were  to  the 
Statutes  of  1801  and  18*13,  which  contained 
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similar  provisions.  That  the  power  to  license 
grocers  to  sell  liquor  to  be  drank  in  their  stores 
or  houses  is  no  more  repugnant  to  the  Statutes 
of  1830,  than  it  was  to  the  Statute  of  1801,  is 
certainly  true  ;  yet  it  by  no  means  follows  that 
the  power  to  license  such  grocers  now  exists — 
the  contrary  is  the  legitimate  conclusion  from 
those  premises.  The  power  of  the  Legislature 
to  modify  or  repeal  the  Acts  of  their  predeces- 
sors, in  all  matters  of  general  policy,  and  not 
affecting  vested  rights,  is  too  well  established 
to  be  now  controverted  ;  that  the  Legislature 
has  power  to  modify,  enlarge  or  abridge  the 
powers  of  its  own  corporations,  in  matters 
concerning  the  public  morals  or  welfare,  can- 
not admit  of  a  doubt ;  but  lest  such  a  preten- 
sion should  be  set  up,  the  Legislature  declared, 
in  the  charter  of  this  village,  that  such  a  power 
was  reserved  by  the  declaration  that  "the 
Legislature  may  alter,  modify  or  repeal  this 
Act."  The  power  to  modify  or  repeal  being 
•established,  the  question  recurs,  have  the  Leg- 
islature taken  from  the  trustees  the  power  to 
grant  the  licenses  in  question  ?  Among  the 
principles  which  govern  in  the  construction  of 
statutes  is  this  :  "  If  the  latter  part  of  a  statute 
be  repugnant  to  the  former  part  thereof,  it 
shall  stand  ;  and  so  far  as  it  is  repugnant  be  a 
repeal  of  the  former  part,  because  it  was  last 
agreed  to  by  the  makers  of  the  statute."  Bac. 
Abr.,  tit.  Statutes,  D.  So,  if  there  are  two 
statutes  on  the  same  "subject  which  are  repug- 
nant, the  latter  operates  as  a  repeal  of  the  for- 
mer, so  far  as  the  repugnancy  extends — for  ex- 
ample, the  Statute  of  1801  prohibited  the  sale 
of  liquor  to  be  drank  in  the  house  of  the  seller. 
not  being  a  tavern  keeper,  and  no  power  ex- 
isted within  the  State  to  grant  a  license  for 
that  purpose.  The  12th  section  of  the  Act  in- 
corporating the  Village  of  Rochester  conferred 
such  power  upon  the  trustees.  The  Act  con- 
ferring this  power  did  not  in  terms  repeal  any 
551*]  part  of  *the  law  regulating  taverns 
passed  in  1801  and  re-enacted  in  1813,  yet  such 
was  its  effect.  The  Law  of  1801  said  that  no 
such  licenses  should  be  granted.  The  Law  of 
1826  said  that  such  licenses  might  be  granted 
in  the  Village  of  Rochester.  The  latter  law 
prevailed  ;  the  two  were  repugnant,  and  could 
not  stand  together  and  have  effect  in  the  same 
place  ;  the  latter  operated  as  a  repeal  pro  tanto 
of  the  former  law  ;  or  if  both  are  considered  as 
one  law,  then  it  is  an  exception.  Apply  the 
same  reasoning  to  the  facts  now  existing,  and 
contrast  in  the  same  manner  the  Acts  of  1826 
and  1830.  The  former  says  that  licenses  may 
be  granted  in  Rochester  to  authorize  the  selling 
of  liquor  to  be  drank  in  the  house  of  the 
seller  ;  the  latter  says  that  no  such  practice 
shall  be  tolerated  in  the  State.  Rochester  is 
within  the  State,  and  of  course  within  the  pro- 
hibition. The  repugnancy  is  apparent,  and  the 
consequence  of  that  repugnancy  is  palpable  : 
the  Law  of  1830  being  the  latest'expression  of 
the  will  of  the  Legislature  on  the  subject  must 
prevail,  and  the  Law  of  1826,  so  far  as  it  au- 
thorized the  granting  such  licenses,  is  repealed. 
In  opposition  to  this  view  of  the  case,  it  was 
argued  that  the  Law  of  1880  is  a  mere  revision 
of  the  existing  laws  and,  therefore,  produces 
no  change.  The  answer  is,  that  the  fact  is  not 
so  ;  the  Revised  Statutes  are  not  a  mere  revis- 
ion ;  they  are  a  new  code  of  laws,  and  were  in- 
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tended  by  the  Legislature  to  supersede  existing 
laws  which  were  repugnant  to  them,  Thus  far 
I  have  considered  the  question,  without  refer- 
ence to  the  27th  section  of  the  Revised  Statutes 
on  this  subject,  and  upon  the  ground  assumed 
by  the  relator's  counsel,  that  the  repealing 
statute  did  not,  in  terms,  touch  the  power  con- 
ferred by  the  Act  of  1826.  It  was  certainly  un- 
necessary for  the  Legislature  to  enumerate 
every  statute  by  its  title,  in  order  to  repeal  it. 
In  1801  it  was  declared  that  all  Acts  and  parts 
of  Acts  which  came  within  the  purview  of  the 
Revised  Acts  should  be  repealed.  1  K.  &  R., 
619.  The  same  general  language  was  used 
in  1813.  2  R.  L.,  556.  The  Legislature  have 
done  the  same  thing  in  the  last  revision,  al- 
though they  have  enumerated  most  by  their  ti- 
tles ;  the  repealing  Act  of  Dec.  10.  1828,  de- 
clares that  from  and  after  Dec.  31,  1829,  the 
following  Acts  and  parts  of  Acts  heretofore 
passed  by  the  Legislature  of  this  State  shall  be 
repealed.  At  No.  549,  we  have  the  following 
words:  "All  *statutes  and  parts  of  [*552 
statutes  consolidated  and  re-enacted  in  the  Re- 
vised Statutes,  or  repugnant  to  the  provisions 
contained  therein."  I  have  endeavored  to  show 
that  this  clause  was  not  necessary  to  the  repeal 
of  such  repugnant  provisions  ;  but  for  greater 
caution,  it  has  been  incorporated  in  the  repeal- 
ing Act. 

To  show  that  the  Legislature  intended  to 
embrace  the  whole  State  in  the  sections  of  the 
law  regulating  taverns  and  groceries,  which  I 
have  been  considering,  reference  is  had  to  the 
27th  section,  1  R.  S.,  682,  which  is  in  these 
words  :  "The  preceding  provisions  of  this  title 
shall  not  extend  to  the  City  of  N.  Y. ;  nor  shall 
they  impair  the  powers  of  any  corporation  of 
any  other  city,  town  or  village,  or  of  the  trust- 
ees of  any  village,  specially  authorized  by  law 
to  grant  licenses  to  sell  strong  or  spirituous 
liquors  ;  but  such  power  shall  be  exercised,  in 
the  manner  herein  prescribed,  by  such  corpo- 
ration, or  the  officers  authorized  by  it,  instead 
of  the  Board  of  Commissioners  of  Excise  here- 
in created."  But  for  this  section  the  law  in 
question  would  have  embraced  the  City  of  N. 
Y. ,  upon  the  Corporation  of  which  city  great- 
er authority  in  this  respect  has  been  conferred 
than  upon  the  Corporation  of  any  other  city  or 
the  trustees  of  any  village.  "The  provisions 
of  this  title  shall  not  impair  the  powers  of  any 
corporation  or  trustees  specially  authorized  to 
grant  licenses  ;"  that  is,  whenever  the  trustees 
are  authorized  to  grant  licenses,  they  may  still 
do  so,  but  they  must  doit  "in  the  manner  here- 
in prescribed."  What  is  that  manner  ?  The 
12th  section  answers:  In  every  license  granted 
to  grocers,  there  shall  be  inserted  an  express 
declaration  that  such  license  shall  not  author- 
ize the  sale  of  any  liquor  to  be  drank  in  the 
house,  out-house,  yard  or  garden  of  the  per- 
son receiving  such  license.  It  is  urged  that 
this  reasoning  is  not  applicable  to  the  trustees 
of  Rochester,  because  they  had  no  power  as 
Commissioners  of  Excise  generally  ;  those  are 
exercised  by  the  Commissioners  of  the  Towns 
of  Gates  and  Brighton,  parts  of  which  towns 
compose  the  Village  of  Rochester;  and  the  only 
power  which  the  trustees  have,  is  to  license 
these  very  groceries,  and  these  powers  are  not 
to  be  impaired.  I  answer,  the  powers  of  all 
Commissioners  of  Excise,  in  country  towns,  in 

W.END.  10. 


1833 


THE  PEOPLE  v.  WEBSTER.      MATTEBON  v.  BLOOMPIELD. 


552 


villages  and  in  cities,  except  N.  Y.,  are  put 
upon  the  same  footing ;  they  are  equal  as  to 
553*]  the  extent  *of  their  powers.  Those  who 
have  heretofore  granted  licenses  shall  still  grant 
them  ;  but  there  shall  be  no  tippling  in  grocer- 
ies ;  that  is  the  evil  to  be  suppressed,  and  it 
shall  be  expressed  on  the  face  of  licenses  to 
grocers.  Neither  the  trustees  of  Rochester,  nor 
any  other  Commissioners  of  Excise  out  of  the 
City  of  N.  Y.,  can  grant  any  license  to  grocers 
in  any  other  form.  Ilere  is  another  example 
of  the  rule  of  construction  of  statutes:  that  the 
last  provision  shall  prevail.  The  previous  part 
of  this  section  declares  that  the  provisions  of 
the  title  "shall  not  impair  the  powers  of  the 
trustees  of  any  village  specially  authorized  by 
law  to  grant  licenses  to  sell  strong  or  spirituous 
liquors;  and  then  follow  the  words,  "but  such 
powers  shall  be  exercised  in  the  manner  herein 
prescribed."  That  manner  is  a  total  prohibi- 
tion Now  it  so  happens  that  the  only  power 
which  the  trustees  of  Rochester  had  in  grant- 
ing licenses,  was  a  power  to  license  grocers  to 
sell  liquor  to  be  drank  in  the  buildings  in  which 
their  groceries  were  kept.  The  first  part  of  the 
section  in  question  says,  this  power  shall  not 
be  impaired;  while  the  latter  part  says  that  the 
license  shall  contain  an  express  declaration 
that  it  shall  not  be  deemed  to  authorize  such 
sale  of  any  liquor  or  wine  to  be  drank  in  the 
house,  shop,  out-house,  yard  or  garden  of  the 
person  receiving  such  license.  Suppose  such  a 
license  to  be  drawn  out  in  form,  would  it  not 
be  a  nullity  ?  If  I  may  be  allowed  the  expres- 
sion, it  would  be  &fek>  de  se  ;  it  would  destroy 
itself;  it  would  be  an  absurdity.  To  avoid 
such  an  absurdity  the  rules  of  construction 
apply  ;  the  latter  part  of  the  section  prevails, 
and  repeals  that  which  precedes,  and  is  repug- 
nant. The  consequence  is  that  the  trustees  of 
Rochester  have  no  power  whatever  to  grant  li- 
censes to  grocers.  So  the  trustees  correctly  ad- 
judged. 

A  mandamus  is  denied,  with  costs. 

Distinguished— 7  Hun,  350. 

Cited  in— 4  Denio,  346 ;  3  Laos.,  230 ;  4  Hun,  649 ;  67 
Barb.,  265;  60  How.  Pr.,  207;  15  Abb.  N.  S.,  134;  5  Rob., 
630;  4  Daly,  510. 


554*]  *THE  PEOPLE  v.  WEBSTER. 

Married  Women  an  Parties. 

Ladies,  who  are  married  women,  trustees  of  a  cor- 
poration which  has  expired,  are  not  entitled  to  be 
admitted  to  defend  an  action  of  ejectment  in  the 
place  of  the  tenant  without  their  husbands  being: 
joined. 

Citations-1  R.  S..  600,  sees.  9, 10;  2  R.  S.,  341,  sec.  17. 

A  MOTION  was  made  in  this  case  to  substi- 
ll.  tute  certain  ladies  as  defendants,  instead 
of  the  defendant  on  whom  a  declaration  in 
ejectment  was  served,  and  that  they  have  leave 
to  defend.  The  property  sought  to  be  recovered 
was  heretofore  claimed  by  an  incorporated  So- 
ciety for  the  Relief  of  Indigent  Women  and 
Children,  whose  incorporation  expired  in  1830. 
at  which  time  the  ladies  now  asked  to  be  ad- 
mitted to  defend^  were  the  managers  of  the 
Society.  Several  of  them  are  married  women. 
Mr.  M.  H.  Webster,  for  the  motion. 
Mi'.  M.  T.  Reynolds,  contra. 
WEXD.  10. 


By  the  Court,  Sutherland,  J.  It  is  very 
questionable,  to  say  the  least  of  it,  whether  the 
ladies  who  apply  to  be  let  in  to  defend  as  land- 
lords, instead  of  the  tenant,  can  be  sued  with- 
out their  husbands.  They  are  trustees  for  the 
purpose  of  winding  up  the  affairs  of  the  Cor- 
poration. 1  R.  S.,  600,  sees.  9,  10.  This  is  a 
general  provision,  declaring  that  the  directors 
or  managers  of  any  corporation,  when  its  char- 
ter expires  or  is  dissolved,  shall  become  trust- 
ees of  the  creditors  and  stockholders  of  such 
corporation, but  where  this  trust  devolves  upon 
femes  covert,  it  must  be  executed  like  other 
trusts,  according  to  the  forms  of  law;  and  it  is 
believed  to  be  an  universal  rule,  that  although 
a  married  woman  may  be  a  trustee  as  executrix 
or  administratrix, yet,  when  she  sues,  or  is  sued, 
her  husband  must  be  joined  with  her.  There 
is  no  general  or  special  statutory  provision 
taking  this  case  out  of  the  general  rule.  But 
admitting  the  question  to  be  doubtful,  the 
plaintiffs  ought  not  to  be  subjected  to  the  haz- 
ard of  having  persons  substituted  as  defend- 
ants who  may  be  incapable  in  law  of  being 
sued,  and  who  may  not  be  liable  for  costs. 
When  the  statute  says  the  landlord  may  at  his 
election  appear  without  the  tenant,  2R.  S.,  341, 
sec.  17,  it  means  the  legal  landlord,  or  the  per- 
son who  *in  judgment  of  law  is  con-  [*555 
nected  by  privity  of  estate  or  interest  with  the 
tenant,  a  person  who  is  capable  of  being  a  de- 
fendant in  a  suit.  The  ladies  on  whose  behalf 
this  application  is  made,  I  think,  do  not  fall 
within  that  description. 

Their  motion  must  be  denied,  but  without  costs, 

Cited  in-19  Wend.,  179 ;  8  How.  Pr.,  507. 


MATTESON  v.  BLOOMFIELD. 

Practice —  Costs — Set-off. 

Although  the  accounts  exhibited  on  a  trial  exceed 
$400,  still  a  plan  11  ill  who  recovers  less  than  $50  is  not 
entitled  to  costs,  where  the  evidence  adduced  by  the 
defendant  proves  payments  specifically  made  on  a 
contract  between  him  and  the  plaintiff,  and  not  an 
account  valid  as  a  set-off. 

THIS  cause  was  heard  before  referees,  who 
reported  the  amount  due  to  the  plaintiff 
to  be  $18.20.  The  plaintiff  supposing  himself 
entitled  to  costs  of  suit,  notwithstanding  that 
the  report  was  for  a  sum  less  than  $50.  applied 
for  a  rule  that  he  be  permitted  to  tax  his  costs 
against  the  defendant  on  the  following  state- 
ment of  what  transpired  on  the  hearing  before 
the  referees.  The  plaintiff  claimed  to  recover 
for  two  rafts  of  hewed  pine  timber,  delivered 
to  the  defendant  previous  to,  and  Nov.  5, 1881, 
which  he  alleged  contained  5,330  feet;  also  for 
another  quantity  of  hewed  pine  timber,  also 
delivered  in  the  month  of  November,  which  he 
alleged  contained  1,164  feet  ;^and  also  for  a 
quantity  of  sawed  timber,  the  number  of  feet 
of  which  was  not  stated.  The  plaintiff  adduced 
testimony  to  show  that  the  two  rafts  of  timber 
first  delivered  contained  the  quantity  claimed 
by  him,  and  proved  that  Dec.  5,  1831,  the  de- 
fendant paid  to  him  $100  on  account. for  which 
he  gave  a  receipt.  The  defendant  produced  a 
bill  of  timber,  amounting  to  5,148  feet,  dated 
Nov.  5, 1831,  to  which  was  attached  an  account 
in  which  he  debited  the  plaintiff  with  that 
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amount  of  timber  at  8  cents  per  foot,  amount- 
ing to  $411.84,  and  a  receipt  signed  by  the 
plaintiff,  acknowledging  to  have  received  the 
defendant's  check  for  $200,  and  his  note  for 
$200,  on  account,  and  agreeing  to  make  an  al- 
lowance for  difference  in  the  quality  and  quan- 
tity of  the  timber  delivered,  from  the  descrip- 
tion of  the  same  in  the  contract  under  which 
556*]  it  was  delivered.  The  defendant  *also 
claimed  the  payment  of  the  sum  of  $5,  and 
gave  evidence  of  defects  in  the  quality  of  the 
timber  delivered,  which  defects  the  referees  es- 
timated at  $27.06.  Previous  to  the  defendant 
producing  testimony  on  his  part,  the  plaintiff 
admitted  that  the  whole  of  the  first  two  parcels 
of  timber  had  been  paid  for,  except  the  sum  of 
$11.84.  From  the  facts  presented  to  the  court, 
the  referees  must  have  stated  the  accounts  be- 
tween the  parties  after  this  manner  : 
Two  rafts  of  timber  first  delivered,  -  $411  84 
Two  last  parcels  of  timber  -  -  138  52 


Payments  as  per  rec't,  check 
$200.  note  $200,          -        -    $400 

Payment  5th  Dec.  1831,        -      100 

"        of  $5,  claimed  by 
plaintiff,      -        -  5 

Deficiency  in  quality  of  tim- 
ber,      27  06 


$550  36 


532  06 


$18  30 

for  which  sum  they  made  a  report  in  favor  of 
the  plaintiff. 

Mr.  S.  Beardsley,  for  the  plaintiff.  The 
enactment  of  the  statute  is,  that  "  when  the 
plaintiff  shall  recover  any  sum  in  any  court  of 
record,  he  shall  recover  costs,  if  it  appear  that 
his  claim  as  established  at  the  trial  exceeded 
$200,  and  the  same  was  reduced  by  set-offs;  or 
that  the  debts,  demands,  and  accounts  of  both 
parties  established  on  the  trial  exceeded  $400," 
2  R.  S.,  614,  sec.  9.  This  case  is  within  the 
provisions  of  the  statute,  and  the  plaintiff  is 
entitled  to  his  costs.  Besides,  a  justice  of  the 
peace  could  not  have  taken  cognizance  of  this 
action,  he  being  expressly  prohibited  to  take 
cognizance  of  any  matters  of  account,  where 
the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  shall 
exceed  $400.  2  R.  8.,  226,  sec.  4. 

Mr.  S.  Stevens,  for  the  defendant.  It  is 
only  when  the  plaintiff's  claim  as  established 
at  the  trial  exceeds  $200,  that  he  is  entitled  to 
costs.  The  plaintiff's  claim,  as  established  at 
the  trial,  was  the  value  of  the  last  two  parcels 
of  timber  estimated  by  the  referees  at  $138.52, 
557*]andthebalanceof$11.84uponthe*first 
two  parcels.  Nor  can  it  be  said  that  the  de- 
mands of  the  parties  exceeded  $400;  the  sum 
received  by  the  plaintiff  Nov.  5,  1831,  in  the 
check  and  note  of  the  defendant,  was  a  pay- 
ment for  the  timber  then  delivered,  and  ought 
not  to  be  considered  in  the  light  of  a  demand 
on  the  part  of  the  defendant  against  the  plaint- 
iff, who  manifestly  himself  considered  it  as  a 
payment,  as  he  only  claimed  the  balance  of 
$11.84  remaining  due  upon  the  timber  then  de- 
livered. 

By  the  Court,  Sutherland,  J.  The  plaint- 
iff is  not  entitled  to  costs.  His  claim  as  estab- 
lished at  the  trial  did  not  exceed  $200.  He 
»56 


claimed  only  the  balance  due  upon  the  first 
two  lots  of  timber,  which  his  counsel  stated  ta 
be  $11.84,  and  the  value  of  the  last  lots,  which 
he  proved  to  be  $138.52,  making  together 
$150.36.  The  whole  value  of  all  the  timber  de- 
livered by  the  plaintiff  to  the  defendant  was 
not  claimed  by  him,  but  only  the  balance  after 
deducting  the  payments.  Those  payments 
were  made  specifically  on  account  of  that  trans- 
action; they  were  made  in  money;  they  were 
properly  payments,  and  not  a  set-off.  Nor  did 
the  debts,  demands  and  accounts  of  both  par- 
ties established  on  the  trial  exceed  $400.  The 
demands  of  the  plaintiff,  as  claimed  and  estab- 
lished, were  but  $150.36,  and  the  defendant 
only  claimed  payments  to  the  amount  of  $105, 
and  a  deduction  for  defects  in  the  value  of  the 
timber,  $27.06;  making  together  $132. 06;  thus 
showing  the  demands  of  both  plaintiff  and  de- 
fendant to  be  only  $282.42.  I  perceive  no  rea- 
son why  this  action  should  not  have  been  prose- 
cuted before  a  justice  of  the  peace. 
The  motion,  tJierefore,  is  denied.1 

Cited  in— 4  Denio,  372 ;  6  Barb.,  31 ;  52  Barb.,  154;  53 
Barb.,  430;  8  How.  Pr.,  264;  15  How.  Pr.,  252;  35- 
How.  Pr.,  374;  41  How.  Pr.,  149;  2  Sandf .,  624;  1  E. 
D.  S.,  540 ;  36  Wis.,  611. 

1.— Ex-parte  LEVI  A.  MILLS  v.  NEW  YOKK  C.  P. 

A  plaintiff  recovering-  less  than  $50  in  a  court  of 
record  is  not  entitled  to  recover  costs,  though  his 
claim,  as  established  at  the  trial,  exceed  $200,  if  it  be 
reduced  by  payments ;  if  reduced  by  set-offs,  he  is 
entitled  to  costs. 

Nor  is  he  entitled  to  costs  on  the  ground  that  the 
demands  exceeded  $400,  unless  the  demands  in  dis- 
pute and  established  on  the  trial  exceed  that  sum  ; 
payments  made  are  not  debts,  demands,  or  accounts, 
within  the  meaning'  of  the  statute. 

This  was  an  application  for  a  mandamus.  Lev!  A. 
Mills  sued  Peter  Pratt  in  the  N.  Y.  C.  P.  in  an  acti9n 
of  assumpsit ;  the  defendant  pleaded  the  general  is- 
sue and  payment,  and  attached  to  his  plea  a  general 
notice  of  set-off.  The  parties  mutually  furnished 
bills  of  particulars.  The  plaintiff,  in  his  bill  of  par- 
ticulars, charg-ed  the  defendant  with  various  items, 
amounting  in  the  aggregate  to  $521.68,  and  credited 
him  with  moneys  received  at  sundry  times,  and  with 
medicine  and  attendance,  etc.,  amounting  to 
$434.68,  claiming  a  balance  to  be  due  of  $87,  with 
the  interest  thereof  for  one  and  a  half  years.  The 
defendant's  bill  of  particulars  consisted  of  a  physi- 
cian's account  for  medicine,  attendance,  advice, 
etc.,  amounting  to  $143,  and  of ,  various  items  for 
moneys  paid  to  the  amount  of  $374.68.  The  cause  was 
heard  before  referees,  who  reported  in  favor  of  the 
plaintiff  for  the  sum  of  $37  ;  whereupon  the  plaint- 
iff applied  to  the  court  for  a  rule  that  he  be  allowed 
to  recover  costs,  notwithstanding  that  the  report 
was  for  a  sum  less  thaii  $50.  In  support  of  his  mo- 
tion, the  plaintiff  made  an  affidavit  that,  on  the 
hearing  before  the  referees,  the  whole  of  the  items 
specified  in  his  bill  of  particulars  were  either  admit- 
ted or  proved,  except  four  quarters  rent,  which 
were  charged  at  $50  per  quarter,  in  respect  to  which 
the  proof  was,  that  the  rent  of  the  premises  charged 
to  the  defendant  was  worth  only  $1.50  per  annum  : 
that  the  moneys  specified  in  the  defendant's  bill 
were  admitted  to  be  correctly  charged  ;  that  $15.50 
of  the  defendant's  account  for  medicine,  etc.,  were 
admitted  or  proved;  and  that  the  residue  of  the  ac- 
count was  shown  to  have  been  paid  by  the  produc- 
tion of  a  receipt ;  in  reference  to  which  the  defend- 
ant attempted  to  prove  a  mistake,  but  failed  to 
establish  his  allegation.  The  referees  also  gave  a 
certificate  that  the  demand  of  the  plaintiff,  as  estab- 
lished at  the  trial,  exceeded  $400,  which  was  dimin- 
ished more  than  $300  by  divers  payments,  and  a  set- 
off  to  the  amount  of  f  15.50,  which  payments  and 
8et-off  they  certified  were  also  established  at  the 
trial.  In  opposition  to  the  motion,  the  defendant 
made  an  affidavit,  that  by  the  decision  of  the  refer- 
ees, giving  effect  to  the  receipt  produced  by  the 
plaintiff,  the  defendant  was  preluded  from  prov- 
ing more  of  his  account  than  what  amounted  to 
$\:>.W  :  that  on  the  hearing,  the  plaintiff  alleged  that 
all  accounts  between  him  and  the  defendant  were 
settled,  except  a  balance  of  (94.83,  which  he  claimed 

WEND.  10. 
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558*]        *LEAVITT  ».  WOODS. 

A  plaintiff  is  not  bound  to  accept  a  relicta,  and 
cognovit  with  a  condition  annexed  that  judgment 
shall  not  be  entered  thereon,  until  the  term  after 
the  circuit  at  which  the  cause  is  noticed  to  be  tried. 

Citations— 2  R.  8.,  226,  sec.  4,  sub.  4;  235,  sec.  54; 
«14,  sec.  9. 

A  NOTICE  of  trial  was  served  in  this  cause 
Mar.  25,  for  a  circuit  to  be  held  on  the  sec 
ond  Monday  of  June  thereafter.  May  16,  the 
attorney  for  the  defendant  tendered  to  the 
559*]  *plaintiff's  attorney  a  relicta  and  cogno- 
vit, with  a  condition  annexed  that  judgment 
should  not  be  entered  until  the  then  next  July 
Terra  of  this  court.  The  plaintiff's  attorney 
refused  to  receive  such  cognovit,  and  at  the 
oOO*]  June  Circuit  brought  the  *cause  to 
trial  and  obtained  a  verdict.  On  the  taxation 
of  the  costs  the  defendant's  attorney  on  the 
above  facts  objected  to  all  the  charges  in  the 
bill  for  proceedings  at  the  circuit,  and  the  tax- 
ing officer  struck  them  out.  The  plaintiff 
moved  for  a  re- taxation,  and  the  motion  was 
granted  by  the  Court,  Mr.  Justice  Sutherland 
presiding. 
Overruled— 19  Wend.,  157  (n.). 


NICHOLS  v.  NICHOLS. 

Notice  of  Inquiry  must  be  given  14  days  before  the 
<iay  of  executing  writ  of  inquiry. 

Where  a  party  seeks  to  set  aside  the  proceedings 
of  his  adversary  for  mere  irregularity,  he  must  ap- 
ply at  the  first  opportunity  or  ne  will  not  be  heard. 

fT\  HE  defendant  moved  to  set  aside  an  inquisi- 
JL  tion  taken  before  the  sheriff  on  a  writ  of 
inquiry  for  the  assessment  of  damages,  on  the 
ground  of  short  notice.  The  notice  was  given 
on  the  9th  for  Apr.  23,  and  the  defendant  in- 
sisted that  it  should  have  been  given  14  days 
before  the  day  on  which  the  writ  was  executed. 
2  R  S.,  410,  sec.  7;  357.  sec.  3. 

The  objection  to  the  notice  was  held  by  Mr. 
Justice  Sutherland  to  be  well  taken  ;  but  it  ap 

to  be  due  to  him;  and  that  he,  the  defendant,  was 
informed  by  the  referees,  that  the  balance  of  $87 
claimed  by  the  plaintiff,  was  reduced  to  $37,  by  de- 
ducting $50  from  the  rent  charged  in  the  plaint- 
iff's bill  of  particulars.  One  of  the  referees  also 
made  an  affidavit,  that  the  only  demands  litigated 
at  the  trial,  were  a  demand  of  the  plaintiff  of  $87, 
and  a  set-off  of  $15  claimed  by  the  defendant ;  all 
other  demands  between  the  parties  having  been 
canceled  by  receipts.  Judge  Irving  denied  the  mo- 
tion for  costs,  and  the  plaintiff  now  asks  for  a  man- 
damus, directing  the  C.  P.  of  N.  Y.  to  allow  the 
plaintiff  costs,  notwithstanding  that  the  report  of 
the  referees  is  for  less  than  $50. 

BV  the  Court,  NEI^ON,  J.  It  is  declared  by  statute, 
that  where  the  plaintiff  shall  recover  any  sum  in  a 
court  of  record  he  shall  recover  costs,  if  it  appear 
that  his  claim  as  established  at  the  trial  exceeded 
$200,  and  was  reduced  by  set-offs ;  or  that  the  debts, 
demands  and  accounts  of  both  parties  established 
on  the  trial  exceeded  $400.  See  2  R.  S.,  C14.  sec.  9. 
This  case  does  not  come  within  either  clause  of 
this  section :  It  is  not  within  the  first  clause,  be- 
cause, admitting  the  plaintiff's  claim  as  established 
at  the  trial  to  have  exceeded  $JOO,  it  was  reduced  by 
payments  acknowledged  to  have  been  made  by  the 
defendant  and  not  by  set-offs ;  but  I  think  it  may 
well  be  questioned  whether  the  plaintiff's  claim 
amounted  to  $200 :  all  he  demanded  was  a  balance 
«»f  187,  with  the  interest  thereof.  Nor  is  the  case 
within  the  second  clause  of  the  section  above  re- 
ferred to ;  the  debts,  demands  and  accounts  of  both 
parties,  in  dispute  between  them,  did  not  exceed 
$400.  The  accounts  as  exhibited  exceeded  that  sum, 
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pearing  that  the  judgment  was  entered  on  May 
10,  and  two  special  terms  having  si  nee  elapsed, 
he  refused  to  grant  the  motion,  saying  that  as 
this  was  an  attempt  to  deprive  the  plaintiff  of 
his  judgment  on  the  ground  of  mere  irregu- 
larity, the  defendant  would  be  held  to  the 
strictest  rules  of  proceeding ;  and  having  been 
guilty  of  laches  in  making  his  motion,  ne  teas 
not  entitled  to  be  tieard, 

Cited  in— 4  Paige,  440;  4  N.  Y.,  377;   How.  Cas., 
434 ;  9  How.  Pr.,  79 ;  7  Abb.  Pr.,  94 ;  20  Wis.,  270. 


*MERCHANTS'  INSURANCE  COM-  [*56 1 
PANY 

SIMMONS. 

Four  full  days  in  term  must  intervene  after  the 
entry  of  the  default  before  interlocutory  judgment. 
A  rule  for  interlocutory  Judgment  cannot  regularly 
be  entered  on  Saturday,  upon  a  default  entered  on 
the  preceding  Tuesday. 

IN  this  case  the  default  of  the  plaintiff  for 
not  pleading  was  entered  on  Tuesday,  July 
23,  during  term  time,  and  on  Saturday,  July 
27,  a  rule  for  interlocutory  judgment  and  as- 
sessment was  entered,  and  the  damages  were 
assessed  and  judgment  entered.  A  motion  was 
made  to  set  aside  the  proceedings  subsequent 
to  the  default  for  irregularity,  four  days  in 
term  not  having  intervened  after  the  entry  of 
the  default  before  the  rule  for  interlocutory 
judgment  was  entered. 

The  motion  was  granted. 

Cited  in— 11  Barb.,  97. 


BUTLER  ET  AL.  v.  KING. 

Practice — Default — Terms  to  Defendant. 

When  a  default  is  suffered,  the  defendant,  in  ad- 
dition to  the  usual  terms  which  a  plaintiff  may  im- 
pose, may  be  required  to  accept  short  notice  of 
trial ;  and  if  he  refuses  to  do  so,  unless  be  shows 
that  he  had  not  time  to  prepare  for  his  defense,  he 
will  not  be  relieved,  though  he  swears  to  merits. 

but  payments  were  shown  on  each  side,  and  as  far 
forth  as  payments  were  made,  the  account  or  de- 
mand of  each  of  the  parties  was  extinguished.  The 
intent  of  the  Legislature  in  this  case  mar  be  discov- 
ered by  reference  to  an  analogous  provision  in  the 
Act  Regulating  Justices'  Courts,  by  which  a  justice 
is  prohibited  from  taking  cognizance  of  matters  of 
account,  where  the  sum  total  of  the  accounts  of 
both  parties  proved  to  the  satisfaction  of  the  justice 
exceed  $400 ;  2  R.  S.,  226,  sec.  4.  sub.  4 ;  and  by  a  sub- 
sequent provision,  "  if,  upon  the  trial  of  a  cause,  it 
shall  appear  that  the  amount  of  the  plaintiff's  claim, 
together  with  the  demands  set  off  by  the  defendant, 
exceed  $400,  judgment  of  discontinuance  shall  be 
rendered  against  the  plaintiff,  with  costs.  2  R.  S., 
235,  sec.  54.  These  provisions  show  that  the  juris- 
diction of  the  justice  does  not  depend  upon  the 
amount  of  the  accounts  as  exhibited,  but  upon  tliHr 
amount  as  proved ;  that  is,  if  the  amount  in  con- 
testation exceeds  $400.  the  justice  loses  his  juris- 
diction, otherwise  not.  So  in  courts  of  record,  if 
the  debts,  demands  and  accounts  in  dispute  or  in 
contestation,  and  established  on  the  trial,  exceed 
$400,  and  the  plaintiff  recovers  any  sum, he  isentitled 
to  costs.  Such  was  not  the  case  here ;  the  payments 
mutually  made  cannot  be  considered  as  debts,  de- 
mands or  accounts,  within  the  meaning  of  this  stat- 
ute, and  deducting  them  from  the  accounts,  the 
whole  amount  in  controversy  was  less  than  9100. 
The  motion  must  be  denied,  with  costs. 
This  case  was  decided  Apr.  6, 1833. 

Cited  in— 4  Denio,  372  :  52  Barb.,  154  :  53  Barb.,  430 
15  How.  Pr.,  252 ;  35  How.  Pr..  374 ;  1  E.  D.  S.,  540 :  S 
E.  D.  S..  81. 
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THE  defendant's  default  for  not  pleading 
having  been  <fuly  entered  June  17,  and 
June  21  notice  of  executing  a  writ  of  inquiry 
having  been  served,  the  defendant,  June  22, 
filed  an  affidavit  of  merits,  offered  to  pay  the 
costs  of  the  default,  and  tendered  a  plea  of  the 
general  issue  to  the  plaintiff's  attorney,  who 
refused  to  receive  it.  unless  the  defendant 
would  accept  short  notice  of  trial  for  the  cir- 
cuit in  the  county  where  the  venue  was  laid, 
to  be  holden  June  29 ;  and,  in  case  such  no- 
tice was  accepted,  he  engaged  that  the  cause 
should  not  be  brought  on  to  trial  until  the  3d  or 
4th  day  of  the  circuit.  The  defendant  refused  to 
accede  to  these  propositions,  and  the  plaintiffs 
562*]  went  on  and  *executed  a  writ  of  in- 
quiry, on  which  judgment  was  entered  July 
10.  The  defendant  moved  to  set  aside  the 
proceedings. 

By  the  Court,  Sutherland,  J.  The  defend- 
ant should  have  accepted  short  notice  of  trial ; 
there  were  7  days  before  the  circuit  when  the 
plea  was  tendered,  and  the  plaintiff's  attorney 
offered  to  stipulate  that  the  cause  should  not 
be  brought  on  to  trial  until  the  3d  or  4th  day 
of  the  circuit.  Even  now  it  is  not  alleged  that 
the  defendant  had  not  time  to  prepare  for  his 
defense.  He  might  have  had  a  trial  on  the 
merits,  or  have  attended  the  execution  of  the 
writ  of  inquiry ;  having  done  neither,  he  is 
not  entitled  to  relief. 

The  motion  is  denied,  with  costs. 
Cited  in-76  Ind.,  83. 


SICKLES  v.  HOGEBOOM. 

Practice — Appointment  to  Execute  Deed  under 
Sheriff's  Sale. 

Where  an  appointment  is  made  of  a  person  to 
execute  a  deed  under  a  sheriff's  sale,  in  the  case  of 
the  death  of  the  sheriff  and  no  under-sheriff,  secu- 
rity from  such  person  is  not  necessary,  where  noth- 
ing' remains  to  be  done  but  to  execute  the  deed. 

Citation-2  R.  S.,  374,  sec.  66. 

A  PPLICATION  was  made  to  the  court  in 
li  this  case  for  the  appointment  of  some 
suitable  person  to  execute  a  deed  under  a  sher- 
iff's sale,  it  being  shown  that  the  sheriff  who 
sold  the  property  is  dead,  and  that  at  the 
time  of  his  death  he  had  no  under-sheriff .  The 
principal  question  was  whether  the  person  to 
be  appointed  should  be  required  to  give  the 
security  referred  to  in  the  statute  on  this  sub- 
ject, 2  R.  8.,  374,  sec.  66,  it  appearing  that 
the  sum  bid  at  the  sale  had  been  paid  to  the 
plaintiff  in  the  execution  under  which  the 
property  was  sold.  Mr.  Justice  Sutherland 
was  of  opinion  that  where  a  deed  merely  was 
to  be  executed,  and  no  money  to  be  collected 
or  other  act  to  be  done,  that  security  was  not 
necessary,  and  he  accordingly  granted  a  rule 
appointing  the  clerk  of  Columbia  Co.  to  exe- 
cute the  deed,  without  requiring  security  to  be 
given  by  him. 


563*]  *THE  TRUSTEES  OF  ROCHESTER 

8YMOND8  ET  AL. 

Only  one  fee  of  $1.25  to  counsel  for  perusing  and 
amending  pica  is  taxable,  although  several  special 
picas,  presenting  distinct  matters  of  defense,  be  In- 
terposed. 

•M 


THE  defendants  pleaded  19  pleas,  setting  up 
distinct  matters  of  defense,  and  each  con- 
cluding with  a  verification.  The  defendants 
had  judgment  on  demurrer  to  these  pleas,  and 
leave  was  granted  to  the  plaintiffs  to  reply  on 
payment  of  costs.  The  defendants,  in  their 
bill  of  costs,  charged  $1.25  for  counsel  perus- 
ing and  amending  each  plea,  amounting,  in 
the  whole,  to  $23.75,  which  charge  was  al- 
lowed by  the  taxing  officer.  The  plaintiffs  ap- 
pealed from  the  taxation,  and  the  Court  de- 
cided that  but  one  fee  of  $1.25  was  chargeable, 
and  directed  the  residue  to  be  deducted  from 
the  bill. 


CHANDLER  v.  B.  &  R.  DUANE. 

Action  for  Overflowing  Land — Costs. 

A  plaintiff  who,  in  an  action  on  the  case  for  over- 
flowing his  lands,  has  a  verdict,  but  does  not  re- 
cover over  $50,  is  not  entitled  to  costs,  although  a 
right  to  overflow  such  lands,  founded  upon  the  al- 
leged license  of  the  plaintiff,  came  in  question  on 
the  trial  of  the  cause :  to  entitle  a  plaintiff  to  costs 
in  such  case,  a  right  on  the  part  of  the  defendant  to 
the  direct  use  or  enjoyment  of  the  plaintiff's  lands 
must  have  been  set  up,  and  the  injury  to  the  plaint- 
iff must  not  be  merely  consequential  upon  the  par- 
ticular manner  in  which  the  defendant  may  use  or 
occupy  his  own  land. 

The  consequence  of  the  above  is  that  in  such  a 
case  the  defendant  is  entitled  to  costs. 

Citations— 3  Johns..  450;  2  R.  S.,  614,  sec.  3,  sub.  3 ; 

1  Johns.,  146 ;  2  Johns.,  185 :  3  Cow.,  382. 

THIS  was  a  motion  for  costs  to  the  defend- 
ants, in  an  action  on  the  case  for  over- 
flowing the  lands  of  the  plaintiff,  in  which  the 
plaintiff  obtained  a  verdict  for  $50.  On  the 
trial  of  the  cause  the  defendants  insisted  on  a 
right  to  erect  and  keep  up  on  their  own  land 
a  dam,  by  which  the  lands  of  the  plaintiff 
*were  overflowed,  by  virtue  of  a  parol  [*564 
license  from  the  plaintiff,  and  the  right  thus 
claimed  was  in  question  on  the  trial. 

Messrs.  P.  Gansevoort  and  B.  F.  But- 
ler, for  the  defendants,  insisted  that  the  case 
of  Otis  v.  Hall,  3  Johns.,  450.  was  directly  in 
point  to  show  that  the  defendants,  and  not  the 
plaintiff,  were  entitled  to  costs.  They  admit- 
ted that  the  phraseology  of  the  statute,  in  the 
late  revision,  on  the  subject  of  costs  in  such 
cases,  varied  from  the  old  statute,  but  insisted 
that  it  was  but  an  adoption  of  the  construc- 
tion of  the  former  statute  by  this  court,  and 
that  the  law  of  costs  in  this  respect  had  not 
been  changed;  that  there  was  a  manifest  dis- 
tinction between  a  right  in  lands  by  grant  or 
prescription  in  which  the  title  came  directly  in 
question,  and  a  right  to  use  lands  resting  in  li- 
cense, which  might  be  shown  by  parol  as  well 
as  by  writing,  and  which  did  not  necessarily 
call  the  title  in  question. 

Mr.  J.  Williams,  for  the  plaintiff.  The 
language  of  the  statute  is  clear  and  explicit, 
that  in  all  actions  in  which  a  right  by  prescrip- 
tion or  otherwise  to  any  easement  in  any 
lands  or  to  overflow  the  same  shall  come  in 
question  on  the  trial  of  a  cause,  and  the  plaint- 
iff recovers  a  verdict,  he  shall  recover  costs. 

2  R.  S.,  613,  sec.  3.     The  statute  admits  of  no 
construction  different  from  the  plain  and  obvi- 
ous meaning  of  the  terms  used. 

By  the  Court,  Sutherland,  /.  The  case  of 
Otis  v.  Hall,  3  Johns.,  450,  is  an  express  adju- 
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dication  upon  the  precise  point  presented  in 
this  case.  The  action,  and  the  ground  of  de- 
fense, and  all  the  circumstances  in  that  case, 
were  precisely  the  same  as  in  this;  and  it  was 
there  held  that  the  setting  up  of  a  parol  license 
from  the  plaintiff  to  overflow  his  lands  by 
means  of  a  mill-dam  erected  upon  the  defend- 
ant's own  land,  did  not  bring  the  freehold  or 
title  to  the  land  in  question,  so  as  to  entitle  the 
plaintiff  to  costs  under  the  statute,  upon  a  re- 
covery of  less  than  $50.  The  court  say  there 
was  no  claim  of  a  right  of  entry  into  the  plaint- 
iff's land,  or  of  any  direct  use  or  enjoyment  of 
it.  The  defendant  merely  sets  up  a  right  to  use 
his  own  land,  in  the  manner  he  has  done  by 
erecting  the  dam,  and  that  any  consequential 
565*]  injury  to  the  plaintiff  was  waived  *by 
his  express  license  for  that  purpose,  and  that 
it  was  a  mere  damnum  absque  injuria,  for 
which  the  plaintiff  has  no  right  of  action.  The 
statute  applies  only  to  cases  where  a  claim  or 
question  as  to  the  direct  use  by  entry  on  anoth- 
er's land  comes  in  controversy;  not  to  cases  of 
mere  consequential  injury,  resulting  from  the 
particular  manner  in  which  the  defendant  may 
use  or  occupy  his  own  land. 

Although  the  language  of  the  Revised  Stat- 
utes, 2  R.S.,  614,  sec.  3  sub.  3.  is  somewhat  dif- 
ferent from  the  old  Act,  it  is  believed  that  the 
Legislature  intended  to  do  no  more  than  adopt 
the  construction  which  had  previously  been 
put  upon  the  old  Act.  It  had  been  decided  in 
Heaton  v.  Ferris,  1  Johns. ,  146,  that  a  claim  to 
a  right  of  way,  either  by  grant  or  prescription, 
brought  the  title  to  land  in  question;  and  in 
Eustace  v.  Tuthill,  2  Johns.,  185,  and  Tunni- 
cliff  v.  Lawyer,  3  Cow.,  382,  that  a  claim  of 
right  by  prescription  to  overflow  the  plaintiff's 
land,  or  by  an  uninterrupted  enjoyment  of  it 
for  twenty  years,  also  brought  the  title  to 
land  in  question,  within  the  meaning  of  the 
statute.  It  was  the  principle  of  these  decis- 
ions, I  apprehend,  which  the  Legislature  in- 
tended to  adopt  in  the  Revised  Statutes.  I  am 
persuaded  they  had  no  intention  to  make  so 
important  an  alteration  in  th%  law  as  is  con- 
tended for  by  the  plaintiff  in  this  case.  This 
opinion  is  strengthened  by  the^notes  of  the 
revisors,  in  which  the  above  decisions  are  re- 
ferred to  as  the  foundation  of  the  change  of 
phraseology  which  they  recommended. 

The  motion  of  the  defendants  for  costs  must, 
therefore,  be  granted. 

Cited  in— 18  Wend.,  580.  650;  21  N.  Y..  469;  7  Barb., 
79;  20  Barb.,  319;  10  How.  Pr.,  410;  15  Abb.  Pr.,  451. 


566*]  *BROUGHTON  v.  WELLINGTON. 

Recovery  in  Ejectment — Claim  for  Mesne 
Profits—  Costs. 

Where,  after  a  recovery  in  ejectment,  the  plaint- 
iff makes  and  flies  a  suRjrestion  of  his  claim  for  mamt 
profits,  and  the  defendants  pleads  thereto  and  a 
trial  is  had,  and  the  plaintiff  does  not  recover 
over  $50,  he  does  not  recover  costs,  but  pays  costs 
to  the  defendant. 

Citations— 2  R.  S.,  310,  sec.  44. 45,  46-62,  53;  563,  sec. 
17-19;  614,  sec.  8;  615.  sec,  16. 

THE  plaintiff  in  this  case  having  recovered 
in  an  action  of  ejectment,  made  and  filed 
a  suggestion  of  his  claim  for  mesne  profits,  ac- 
WKND.  10. 


cording  to  the  provisions  of  the  Revised  Stat- 
utes, 2  R.  S.,  310,  sec.  44.  The  defendant  ap- 
peared and  pleaded  non  assumpsit  to  such  sug- 
gestion; the  cause  was  tried,  and  the  plaintiff 
had  a  verdict  for  only  six  cents.  The  question 
is,  which  of  the  parties  is  entitled  to  costs? 

By  the  Court,  Sutherland.  J.  The  Re- 
vised Statutes  abolish  the  action  of  trespass 
for  mesne  profits  after  a  recovery  in  ejectment, 
2  R.  S.,  810,  sec.  44,  and  provide  that  instead 
thereof,  the  plaintiff  seeking  to  recover  such 
damages  shall,  within  one  year  after  the 
docketing  the  judgment  in  ejectment,  make 
and  file  a  suggestion  of  such  claim,  which 
shall  be  entered  with  the  proceedings  there- 
on upon  such  record,  or  be  attached  thereto 
as  a  continuation  of  the  same.  The  45th 
section  declares  that  such  suggestion  shall 
be  substantially  in  the  form  of  a  declaration 
in  assumpsit  for  use  and  occupation,  and  the 
same  course  of  pleading,  joining  of  issue  and 
trial  are  to  take  place,  as  upon  declarations  in 
personal  actions — sees.  46-52.  The  53d  sec- 
tion provides  that  upon  an  inquisition  or  a  ver- 
dict of  a  jury  where  an  issue  is  joined,  the 
court  shall  render  judgment  as  in  actions  of 
assumpsit  for  use  and  occupation,  which  shall 
have  the  like  effect  in  all  respects.  The  gen- 
eral provisions  in  relation  to  the  mode  of  pro- 
ceedings where  a  suggestion  on  the  record  is 
substituted  for  a  regular  suit,  prescribe  sub- 
stantially the  same  mode  of  proceeding.  2  R. 
S.,  553,  sees.  17-19.  It  is  then  substantially 
an  action  of  assumpsit  for  use  and  occupation, 
commenced  by  a  declaration;  and  unless  some 
special  provision  in  relation  to  the  costs  in 
this  *particular  case  is  to  be  found,  [*567 
they  must  be  regulated  by  the  general  statute 
upon  that  subject. 

The  8th  section  of  the  Acts  Concerning 
Costs,  2  R.  S.,  614,  provides  that  in  all  actions 
brought  in  the  Supreme  Court,  exotpt  those 
enumerated  in  the  preceding  3d  section  of  the 
same  Act,  and  except  actions  of  assault  and 
battery,  false  imprisonment,  or  for  slanderous 
words  or  libel,  and  except  actions  of  replevin, 
if  the  plaintiff  do  not  recover  more  than  $50, 
he  shall  not  recover  any  costs,  unless  his  claim 
shall  have  been  reduced  by  set-off.  The  ac- 
tions enumerated  in  the  3d  preceding  section 
are:  1;  All  the  actions  relating  to  real  estate, 
enumerated  in  the  5th  chapter  of  the  same 
Act,  p.  802,  to  wit:  the  actions  of  ejectment, 
partition,  nuisance,  waste,  trespass  on  land, 
proceedings  to  compel  the  determination  of 
claims  to  real  property  in  certain  cases;  2.  All 
actions  in  which  the  title  to  lands  or  tenements, 
etc.,  shall  have  come  in  question  upon  the 
trial ;  and  3.  Suits  and  proceedings  upon  scire fa- 
cias, etc.  This  case  certainly  does  not  fall  with- 
in any  of  those  exceptions.  The  language  of 
the  44th  section,  before  referred  to,  which  di- 
rects that  the  proceedings  shall  be  entered  on 
the  record  of  the  judgment  in  ejectment,  or  be 
attached  thereto  as  a  continuation  of  the  same, 
cannot  be  considered  as  meaning  that  it  is  to 
be  regarded  as  a  continuation  or  part  of  the  ac- 
tion of  ejectment  for  the  purpose  of  costs,  but 
merely  that  the  entries  thus  made  shall  be 
considered  as  a  continuation  of  that  record — 
thus  dispensing  with  the  necessity  of  making 
a  new  record.  It  seems  to  me,  therefore,  that 
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it  must  be  regarded  as  an  action  of  assumpsit 
for  use  and  occupation,  and  that  the  plaintiff 
having  recovered  less  than  $50,  cannot  recover 
costs,  and  that  the  defendant  is  entitled  to 
costs;  it  being  a  case  in  which  the  plaintiff  re- 
covers judgment,  but  not  for  a  sum  sufficient 
to  entitle  him  to  any  costs;  and  in  such  cases, 
the  16th  section  of  the  Act  Concerning  Costs, 
•2  R.  S.,  615,  provides  that  the  defendant 
have  judgment  against  the  plaintiff  for  the  full 
costs  of  the  court  in  which  the  action  is 
brought. 

The  only  hardship  resulting  from  this  con- 
struction of  the  statute  is,  that  the  plaintiff  is 
obliged  to  proceed  in  this  court;  a  justice  of 
the  peace  cannot  take  cognizance  of  the  case. 
568*]  The  *proceeding  must  be  in  the  court 
where  the  record  in  the  ejectment  suit  is  ;  he 
is,  therefore,  without  any  fault  of  his  own, 
obliged  to  incur  the  peril  of  paying  costs,  if 
he  recovers  less  than  $50.  There  ought  to  be  a 
special  statutory  provision  for  a  case  of  this 
description. 

The  defendant,  and  not  the  plaintiff,  is  en- 
titled to  the  costs  of  the  proceedings. 
Cited  in— 18  Wend.,  651 ;  6  Hill,  330 ;  16  Barb.,  30. 


HARRIS  v.  MASON  &  SAFFORD. 

Practice  —  Power  of  Commissioner  — Ejectment. 

A  commissioner  has  power  to  make  an  order  com- 
pelling the  production  of  a  warrant  of  attorney  in 
an  action  of  ejectment. 

In  a  case  of  manifest  irregularity  and  no  laches, 
it  is  of  course  to  set  aside  the  proceedings. 

Citations— 2  R.  S.,  305,  sec.  17 ;  620,  sec.  3 ;  6  Wend.. 
482;  Graham,  Pr.,  432. 

rpHE  question  in  this  case  was  whether  a 
J.  commissioner,  authorized  to  do  the  duties 
of  a  judge  of  this  court  at  chambers,  has  pow- 
er to  grant  an  order  compelling  the  attorney 
for  the  plaintiff,  in  an  action  of  ejectment,  to 
produce  to  him  his  authority  for  commencing 
the  action  in  the  name  of  the  plaintiff.  An  or- 
der was  granted  by  a  commissioner  and  duly 
served,  which  the  plaintiff's  attorney  disre 
garded,  on  the  supposition  that  the  commis- 
sioner had  no  authority  to  grant  it;  and  he  ac- 
cordingly proceeded  in  the  action,  entered  the 
default  of  the  defendants  for  not  pleading  and 
judgment  thereupon,  issued  a  writ  of  posses- 
sion, and  dispossessed  the  defendants.  A  mo- 
tion was  now  made  to  set  aside  the  default  and 
subsequent  proceedings,  and  to  restore  the  de- 
fendants, which  was  resisted  by  the  plaintiff 
on  the  ground  that  the  defendants  had  no  de- 
fense, and  did  not  even  swear  to  merits.  The 
motion  was  made  at  the  first  special  term  after 
the  defendants  obtained  knowledge  of  any  pro- 
ceedings on  the  part  of  the  plaintiff  subsequent 
to  the  service  of  the  order. 

By  the  Court,  Sutherland,  J.  The  order 
may  be  made  by  the  court,  or  any  judge  there- 
of in  vacation,  2  R.  S.,  805,  sec.  17.  These  are 
the  same  terms  used  in  the  Statute  in  relation 
to  Security  for  Costs,  2  R.  S.,  620.  The  3d  sec- 
tion of  that  Act  authorizes  the  order  to  be 
iiuulc  by  the  court  in  which  the  action  is  pend- 
5(W*]  ing,  *or  by  any  judge  thereof  ra  vaca- 
tion. In  .\foore  v.  Merritt,  9  Wend.,  482,  it  was 
9(50 


held  that  a  Supreme  Court  Commissioner  had 
authority  to  make  such  order;  he,  of  course, 
had  authority  to  make  the  order  in  this  case. 
The  manuscript  case  of  Ames  v.  King,  Gra- 
ham, Pr. ,  432,  in  which  a  contrary  decision 
was  made,  must  be  considered  as  overruled. 
The  plaintiff's  proceedings  in  this  case,  there- 
fore, have  been  irregular,  in  disregarding  the 
order  of  the  commissioner  to  produce  the  war- 
rant of  attorney,  and  the  defendant's  motion 
must  be  granted,  with  costs,  without  looking  into 
the  merits  of  the  case.  Where  there  is  a  pal- 
pable irregularity,  and  the  party  comes  into 
court  without  delay,  he  is  entitled  to  be  re- 
stored to  all  he  has  lost  by  the  irregularity. 


BROWN  «.  PECK 

The  venue  will  be  changed,  although  the  affidavit 
omit  to  state  that  the  witnesses  are  each  and  every 
of  them  material,  where  there  are  no  witnesses  in 
the  county  where  the  venue  is  laid. 

IN  opposition  to  a  motion  to  change  the 
venue  in  this  cause,  on  an  affidavit  of  the 
defendant  that  he  had  several  witnesses  resid- 
ing in  the  county  to  which  he  prayed  the  venue 
to  be  changed, 

Mr.  J.  Rhoades,  for  the  plaintiff,  objected 
that  it  was  not  stated  that  each  and  every  of  the 
witnesses  were  material ;  but  reading  no  affi- 
davit of  any  witness  on  the  part  of  the  plaint- 
iff residing  in  the  county  where  the  venue  was 
laid. 

Mr.  J.  Edwards,  for  the  defendant,  said 
that  the  affidavit  of  the  defendant,  at  all  events, 
was  good  for  one  witness,  and  the  venue,  there- 
fore, should  be  changed.  This  suggestion  pre- 
vailed, and  the  venue  was  changed. 


*PATCHIN  v.  SANDS  ET  AL.    [*57O 

A  foreign  or  struck  jury  will  not  be  granted  but 
in  extreme  cases. 

'\  -.MOTION  was  made  in  this  case  for  a  for- 
IA-'  eign  or  struck  jury,  on  the  ground  that 
the-yenue  was  necessarily  laid  in  the  County 
of  Kifigs,  that  a  majority  of  the  jurors  would, 
most  probably,  come  from  the  Village  of 
Brooklyn,  that  the  suit  grew  out  of  a  long  agi- 
tated controversy  between  the  public  officers 
of  that  village  and  the  plaintiff  relative  to  a 
contemplated  improvement  in  the  opening  of  a 
street,  and  that  the  plaintiff  believed  that  there 
would  not  be  a  fair  and  impartial  trial  of  the 
cause  by  jurors  of  the  County  of  Kings. 

Mr.  G.  Wilson,  for  motion. 

Mr.  J.  Greenwood,  contra. 

By  the  Court,  Sutherland,  J.  The  jurors 
from  Brooklyn,  if  incompetent  by  reason  of 
prejudice  or  interest,  may  be  objected  to.  It 
cannot  be  believed  that  after  the  jury-box  is 
properly  sifted,  twelve  impartial  men  cannot  be 
found  in  the  County  of  Kings  to  try  this  cause. 
Parties  deceive  themselves  in  the  estimate  of 
the  extent  of  interest  which  the  public  at  large 
take  in  their  controversies.  In  the  case  of 
Poucher  v.  Livingston,  which  arose  in  the 
County  of  Columbia,  the  evidence  of  public 
interest  in  the  matter  in  controversy  was  very 
strong,  and  the  court,  under  the  circumstances 
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of  the  cause,  hesitated  whether  a  motion  fora 
foreign  or  struck  jury  ought  not  to  be  granted: 
but  in  view  of  the  inconveniences  inseparable 
from  such  an  order,  the  motion  was  denied. 
So  in  this  case,  the  motion  must  be  refused.  It 
will  be  time  enough  for  the  court  to  interfere, 
by  directing  the  cause  to  be  tried  otherwise 
than  by  an  ordinary  jury,  after  they  shall  have 
become  convinced  of  its  necessity  by  the  ver- 
dict which  shall  be  rendered. 
Motion  denied. 

Cited  in-43  How.  Pr.,  68 ;  17  Abb.  Pr.,  360 ;  2  Rob., 
850. 


57  1*]    *HAYWOOD  v.  THAYER. 

Practice — Time  to  Plead — Change  of  Venue. 

Where  the  object  of  an  order  enlarging'  the  time 
to  plead  manifestly  is,  to  throw  a  plaintiff  over  the 
circuit,  a  motion  to  change  the  venue,  made  In  the 
mean  time,  will  be  denied. 

Commissioners  should  hold  parties  to  the  shortest 
possible  time  for  pleading ;  and  where  an  enlarge- 
ment of  the  rule  to  plc-ad  is  asked  for,  and  the  effect 
of  such  enlargement  will  probably  be  the  loss  of  a 
trial,  unless  snort  notice  be  accepted,  such  notice 
should  be  made  a  condition  of  the  order. 

fPHE  defendant  moved  to  change  the  venue. 
J-  The  declaration  was  served  Aug.  8.  On 
the  17th  of  the  same  month  the  defendant 
made  an  affidavit  to  found  this  motion.  Aug. 
23,  his  attorney  made  an  affidavit  that  he  in- 
tended to  move  to  change  the  venue,  and  ob- 
tained an  order  from  a  commissioner  enlarging 
the  time  to  plead  until  Sep.  25,  and  gave  notice 
of  this  motion  for  Sep.  19. 

Mr.  A.  Taber,  for  plaintiff,  objected  that 
this  was  manifestly  an  attempt  to  throw  the 
plaintiff  over  a  circuit,  and  that  the  motion, 
therefore,  ought  to  be  denied. 

The  objection  was  sustained  by  the  court, 
Mr.  J.  Sutherland  remarking  that  here  the 
time  to  plead  was  enlarged  28  days  without 
any  reason  whatever  shown  for  it;  that  com- 
missioners ought  to  confine  parties  to  the 
shortest  possible  time  for  pleading,  when  ap- 
plied to  for  an  enlargement  of  the  rule  to  plead; 
and  where  the  effect  of  such  enlargement  will 
probably  be  a  loss  of  trial,  unless  short  notice 
of  trial  be  accepted,  they  should  impose  the  ac- 
ceptance of  such  notice  as  a  condition. 

Motion  denied. 
Cited  in-12  Wend.,  2»4. 
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*CONLEY 

v. 
TURNER  &  WEAVER. 


A  clerk  of  this  court,  absent  from  the  county 
where  his  office  is  situated,  has  no  right  to  tax  coste 
and  sign  judgments. 

IN  this  case  it  was  decided  that  a  clerk  of 
this  court,  absent  from  the  county  where 
his  office  is  situated,  has  no  authority  to  tax 
costs  and  sign  judgments  ;  that  the  provision 
of  the  Statute  2  R.  S.,  198,  sec.  15,  empower- 
ing the  deputy  in  such  case  to  perform  the 
duties  appertaining  to  the  office  during  such 
absence  of  the  principal,  deprives  the  principal 
of  the  right  to  perform  them. 

Cited  in-4  Leg.  Obs.,144. 
WEND.  10.  N.  Y.  R.,  11. 


ANONYMOUS. 

A  declaration  delivered  to  a  sheriff  to  be  served, 
must  bo  served  and  returned  within  a  reasonable 
time :  if  the  sheriff  neglects  his  duty,  he  may  be 
ruled  as  in  the  case  of  a  capias. 

Citation— Laws  of  1833,  p.  394. 

THE  question  submitted  was,  within  what 
time  must  a  sheriff  serve  and  return  a  dec- 
laration delivered  to  him  to  be  served,  in  a  suit 
commenced  by  declaration. 

By  the  Court,  Sutherland,  J.  The  statute 
is  silent  as  to  the  time  within  which  the  service 
is  to  be  made;  of  course  the  sheriff  must  have 
a  reasonable  time.  The  return  may  be  enforced 
by  rule  and  attachment,  in  the  same  manner 
as  the  return  of  a  capias.  Laws  of  1833,  p.  394. 
If  the  sheriff  be  ruled  to  return  a  declaration 
before  he  has  had  sufficient  time  to  serve  it, 
the  party  ruling  him  will,  of  course,  be  sub- 
jected to  costs. 


*MORRISON  t>.  PENNIMAN.     [*573 

A  capias,  directed  to  the  sheriff  of  one  county.but 
not  delivered,  is  not  functus  nfflcto ;  its  direction 
may  be  altered,  and  then  it  may  be  delivered  to  the 
sheriff  of  another  county. 

THE  defendant  moved  to  set  aside  the  capias, 
on  the  ground  that  it  had  been  used  pre- 
vious to  its  delivery  to  the  sheriff  who  served 
it;  on  its  face  it  was  apparent  that  it  had  been 
directed  to  the  sheriff  of  another  county.  In 
opposition,  it  was  shown  that  although  the 
writ  was  made  out  and  directed  to  the  sheriff 
of  another  county,  it  had  not  been  delivered  to 
him  or  any  of  his  deputies;  that  it  remained  in 
the  hands  of  the  plaintiff's  agent  until  delivered 
to  the  sheriff  who  served  it;  and  that,  previous 
to  its  delivery,  its  direction  was  altered. 

By  the  Court,  Sutherland.  J.  The  writ 
was  notfunctus  officio;  although  originally  di- 
rected to  the  sheriff  of  another  county,  it  was 
not  delivered  to  him,  and  was  never  available 
process  until  put  into  the  hands  of  the  officer 
who  served  it.  The  test  in  these  cases  is,  has 
the  clerk  been  defrauded  of  his  fees?  This  can- 
not be  pretended  here.  The  writ  never  was 
used  so  as  to  defraud  the  clerk. 

TJie  motion  is  denied. 


WARDELL  &  M'COON  v.  MASON  ET  AL. 

Record*  of  Judgments — When  Filed. 

Records  of  judgment,  delivered  to  the  clerk  to  be 
filed  before  the  hour  of  9  o'cjock  in  the  morning, 
will  be  considered  as  filed  at  the  hour  of  9.  No  pref- 
erence can  be  gained  by  taking  a  record  to  the 
clerk's  office  before  that  hour. 

Citation— 2  R.  8..  285,  sec.  54. 

IN  this  and  four  other  cases  where  a  prefer- 
ence was  attempted  to  be  gained  by  the 
filing  of  records  of  judgment,  one  attorney  fil- 
ing his  record  at  7  o'clock  A.  M.  and  the  other 
at  thirty  minutes  past  7,  the  Court,  Suther- 
land, J.,  presiding,  observed  that  a  party  can- 
not gain  a  preference  by  filing  a  record  before 
the  hour  of  9  o'clock  in  the  morning,  that  be- 
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574*]  ing  *the  earliest  hour  at  which  the 
clerks  of  our  courts  are  required  by  statute  to 
open  their  offices  for  the  transaction  of  busi- 
ness, 2  R.  S.,  285,  sec.  54;  and  that  all  records 
delivered  at  an  earlier  hour  must  be  considered 
as  filed  at  the  hour  of  9. 
Cited  In— 26  How.  Pr.,  184. 


MELVIN  t>.  LEAYCRAFT. 

To  non  pros,  a  plaintiff  in  error,  the  rule  to  tran- 
scribe the  record  must  be  entered  in  the  court  be- 
low, and  not  in  this  court. 

Citations— 1  Archb.  Pr.,  250  :  Graham,  Pr.,  786  ;  1 
Cai.,  251 ;  2  R.  S.,  618,  sec.  34 ;  4  Cow.,  711. 

T  EAYCRAFT  obtained  a  judgment  in  the 
JJ  N.  Y.  C.  P.  against  Melvin,  on  a  report 
of  referees.  Melvin  sued  out  a  writ  of  er- 
ror, returnable  in  this  court,  and  the  plaintiff 
in  error  having  neglected  to  cause  the  record 
in  the  court  below  to  be  transcribed  and  the  writ 
to  be  returned,  the  defendant  in  en  or  entered  a 
rule  in  this  court  that  the  plaintiff  transcribe  the 
record,  served  him  with  a  notice  of  the  rule, 
entered  his  default  and  took  judgment  of  non 
pros.,  and  now  asked  for  double  costs.  The 
motion  was  resisted,  on  the  ground  that  the 
proceedings  of  the  defendant  in  error  were 
wholly  irregular;  that  he  should  have  entered 
his  rule  to  transcribe  the  record  in  the  court 
below,  and  not  in  this  court. 

Mr.  J.  Wallis,  for  the  defendant  in  error. 

Mr.  J.  M.  Bixby,  for  the  plaintiff  in  error. 

By  the  Court,  Sutherland,  J.  The  practice 
of  the  attorney  for  the  defendant  in  error  has 
not  been  regular.  He  should  have  entered  his 
rule  requiring  the  plaintiff  in  error  to  transcribe 
the  record  in  the  Court  of  C.  P.,  and  not  in  this 
court.  The  writ  of  error  not  having  been  re 
turned,  this  court  has  not  possession  of  the 
cause,  and  until  such  return  is  made,  the  pro- 
ceedings are  all  in  the  court  below.  This  is  the 
acknowledged  English  practice,  1  Archb.  Pr., 
250;  Graham,  Pr.. 786;  and  was  followed  by  this 
court  in  Van  Der  Mark  v.  Jackson,  1  Cai.,  251, 
and  has  not  since  been  altered,  unless  it  be  by 
the  provision  of  the  Revised  Statutes,  referred 
575*]  to  on  *the  argument.  2  R.  S.,  618,  sec. 
34.  That  section,  I  am  inclined  to  think,  is 
not  applicable  to  a  case  like  this,  but  was  sim- 
ply intended  to  authorize  any  court  to  which  a 
writ  of  error  may  be  returnable,  to  give  costs 
against  the  plaintiff  in  error,  upon  a  summary 
application  by  motion  that  he  lose  the  benefit 
of  his  writ  01  error  or  appeal,  for  not  proceed- 
ing according  to  the  rules  of  the  court  and  the 
statute  in  causing  the  writ  and  transcript  to  be 
returned.  That  prevision  of  the  statute  un- 
doubtedly was  occasioned  by  the  case  of  New- 
man v.  Van  Antwerp,  4  Cow.,  711,  and  was  in- 
tended to  remedy  the  difficulty  disclosed  in  that 
case,  which  related  merely  to  the  costs  of  a 
motion  in  the  Court  for  the  Correction  of  Er- 
rors that  the  writ  of  error  and  transcript  be  not 
received,  made  in  pursuance  of  a  rule  of  the 
court.  It  was  not  necessary  to  make  provision 
for  a  case  like  this,  as  the  existing  rules  of 
practice  reached  it,  authorizing  judgment  of 
non  pro*,  in  the  court  below. 

Motion  denied. 
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AMES  &  AMES  v.  WEBBERS. 

Practice— Putting  off  Trial^Stipulation, 

In  an  action  of  tort,  where  a  defendant  asks  to 
put  off  the  trial  of  a  cause  for  the  want  of  a  witness, 
on  its  being- made  to  appear,  to  the  satisfaction  of 
the  judge,  that  there  is  reason  to  apprehend  that 
the  defendant  may  die  previous  to  the  next  circuit, 
the  judge  is  warranted  to  impose  as  a  condition  to 
the  putting  off  the  trial,  that  the  defendant  shall 
stipulate  that  his  death  shall  not  abate  the  suit. 

THIS  was  a  motion  to  be  relieved  from  a 
stipulation  entered  into  by  the  defendant's 
counsel,  in  compliance  with  a  condition  im- 
posed by  a  circuit  judge,  on  the  application  of 
the  defendant  to  put  off  the  trial  of  the  cause. 
The  action  was  in  tort  for  an  escape,  the  cause 
was  noticed  for  trial,  and  application  was  made 
at  the  circuit,  in  behalf  of  the  defendant,  to  put 
off  the  trial  on  account  of  the  absence  of  a 
material  witness.  It  was  made  to  appear,  to 
the  satisfaction  of  the  judge,  that  the  defend- 
ant was  laboring  under  a  mortal  malady,  and 
that  there  was  just  cause  to  apprehend  that  he 
might  die  previous  to  the  next  circuit  ;  and  if 
so,  the  action  would  abate.  The  judge  there- 
upon required  the  defendant's  counsel  to  stip- 
ulate, *as  a  condition  to  putting  off  the  [*576 
trial  of  the  cause,  that  the  action  should  not 
abate,  if  the  defendant  should  happen  to  die 
previous  to  the  next  circuit;  which  stipulation 
was  accordingly  entered  into.  The  defendant 
has  since  died. 

Mr.  J.  Edwards,  for  the  motion. 

Mr.  D.  Graham,  Jr.,  contra,  cited  the 
following  cases  to  show  that  the  discretion  ex- 
ercised by  the  circuit  judge  in  imposing  the 
condition  was  conformable  to  the  practice  of 
the  courts,  to  wit:  7  Cow.,  744;  3  Bing.,  70;  1 
Chit.,  74,  780;  4  Dowl.  &  R.,  830;  8  Bing..  26; 
1  Moore  &  S.,  62;  2  Price,  16;  3  Johns.,  257;  4 
Cow.,  49;  7  Id.,  475;  2  Chit.,  425;  7  Bing..  437; 
2Bro.,  125:  1  Crompt.  &  J.,  47;  2  Barn.  & 
Adol.,  394,  966;  8  Taunt.,  712;  7  Id.,  571;  2 
Archb.  Pr.,  322.  336;  4  Bing.,  435;  2  Y.  &  J., 
11;  1  Moore  &  P.,  147;  3  Barn.  &  C.,  144;  4 
Bing.,  143. 

By  tJie  Court,  Nelson,  J.  The  stipulation 
was  correctly  imposed,  and  the  motion  is  denied. 

Cited— 16  N.  Y.,  446 ;  4  Hun,  184;  6  T.  &  C.,  416 ;  2 
Abb.  Pr.,  206. 


LYON  «.  HOFFMAN. 

Where  no  special  term  intervenes  between  a  cir- 
cuit and  the  next  general  term,  a  defendant  is  in 
season  to  apply  for  judgment  as  in  case  of  nonsuit, 
at  any  time  previous  to  the  second  general  term. 

THE  defendant  moved  for  judgment  as  in 
case  of  nonsuit,  for  the  omission  of  the 
plaintiff  to  try  his  cause  at  a  circuit  holden  in 
the  last  week  of  June.  The  defendant  offered 
no  excuse  for  delaying  the  application  until 
this  time.  The  plaintiff  insisted  that  having 
waited  until  after  a  general  term,  the  defend- 
ant was  bound  to  excuse  his  default;  and  that, 
at  all  events,  he  should  have  made  his  motion 
at  one  of  the  two  last  special  terms. 

*By  tfie  Court,  Nelson,  J.  The  de-  [*5  7  7 
fendant  is  regular.  He  is  in  time,  until  the 
next  general  term  after  the  circuit,  to  make  his 
motion.  There  having  been  no  special  term 
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after  the  circuit,  previous  to  the  July  Term, 
he  has  until  October,  without  offering  any  ex- 
cuse for  his  delay. 

Cited  in— 3  How.  Pr.,  137  ;  8  How.  Pr.,  98 ;  15  Abb. 
Pr.,  6. 


PARKER  &  HASTINGS  v.  SNELL. 

A  reference  will  not  be  ordered,  where  there  are 
but  four  items  of  an  account. 

IN  this  case  the  Court  refused  to  refer  a 
cause  on  the  motion  of  the  plaintiffs,  where, 
from  their  bill  of  particulars,  it  appeared  there 
were  but  four  items  of  an  account. 

Cited  in-37  How.  Pr.,  410 : 16  Abb.  Pr..  259 :  6  Abb. 
N.  8.,  243 ;  1  Sweeny,  351 : 2  Daly.  282. 


Ex  PARTE  P.  TOWNSEND 

V. 

CHARLES   MORRELL,    ESQ.,    a    Supreme 
[Court  Commissioner. 

Proceedings  under  Statute  to  Abolish  Imprison- 
ment for  Debt,  and  to  Puni*h  Fraudulent 
Debtors — Bond — Remedy  for  Erroneous  Com- 
mitment— Mandamus. 

A  debtor  proceeded  against  by  warrant  under  the 
Act  to  Abolish  Imprisonment  for  Debt  and  to  Pun- 
ish Fraudulent  Debtors,  cannot  be  committed,  but 
is  entitled  to  be  discharged  if  he  tender  a  bond  that 
he  will  not  remove  any  property  that  he  then  has 
out  of  the  jurisdiction  of  the  court,  and  will  not  as- 
sign or  dispose  of  his  property  with  the  intent  to 
defraud  his  creditors,  although  the  officer  issuing 
the  warrant  be  satisfied  that  the  allegations  of  the 
complainant  charging  the  debtor  with  fraud  be 
substantiated,  and  such  charges  be  as  broad  as  the 
cases  enumerated  in  the  Act. 

Where  an  officer  under  this  Act  erroneously  com- 
mits a  debtor  to  Jail,  the  remedy  of  the  party  it 
seems  is  by  certiorari,  and  not  by  mandamus. 

After  commitment,  if  the  debtor  complies  with 
the  requirements  of  the  Act  and  the  officer  refuses 
to  discharge  him,  it  seems  a  mandamus  would  lie. 

rpHE  relator  was  arrested  on  a  warrant  issued 
-L  under  the  5th  section  of  the  Act  to  Abol- 
ish Imprisonment  for  Debt  and  to  Punish 
Fraudulent  Debtors,  Laws  of  1831,  p.  396. 
and  brought  before  the  commissioner.  The 
warrant  was  sued  out  upon  the  application  of 
one  J.  Sayre,  a  judgment  creditor  of  the  relat- 
or. The  commissioner,  after  hearing  proofs, 
was  satisfied  that  the  allegations  of  the  com- 
plainant were  substantiated;  which  allegations 
were  that  the  relator  had  property  or  rights  in 
578*]  action,  *money  or  evidences  of  debt, 
which  he  unjustly  refused  to  apply  to  the  pay- 
ment of  the  judgment  which  the  complainant 
held  against  him;  that  he  had  assigned,  re- 
moved or  disposed  of  his  property  with  the 
intent  to  defraud  his  creditors;  and  that  he  had 
fraudulently  contracted  the  debt  owing  by  him 
to  the  complainant.  The  relator  thereupon 
executed  a  bond  in  conformity  to  the  5th  sub- 
division of  the  10th  section  of  the  Act,  condi- 
tioned that  he  would  not  remove  any  property 
which  he  then  had,  out  of  the  jurisdiction  of 
the  court  in  which  the  suit  was  brought,  with 
the  intent  to  defraud  any  of  his  creditors;  and 
that  he  would  not  assign  or  dispose  of  any 
such  property  with  such  intent,  or  with  a  view 
to  give  a  preference  to  any  creditor  for  any 
debt  antecedent  to  such  assignment  or  disposi- 
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tion,  until  the  demand  of  the  plaintiff  with 
the  costs  should  be  satisfied,  and  tendered  such 
bond  to  the  commissioner  and  claimed  to  be 
discharged  from  the  arrest.  The  commission- 
er being  of  opinion  that  such  a  bond  did  not 
entitle  the  relator  to  a  discharge  from  the  ar- 
rest, refused  to  discharge  him.  required  him  to 
enter  into  a  recognizance  for  his  appearance  at 
an  adjourned  day,  and  on  the  application  of 
the  parties,  made  a  report  to  this  court  of  the 
state  of  the  cose;  and  a  motion  was  now  made 
in  behalf  of  the  relator,  for  a  mandamus  di- 
recting the  commissioner  to  discharge  the  re- 
lator from  arrest  under  the  warrant  issued 
against  him. 

Mr.  H.  G.  Wisner,  for  the  relator. 

Mr.  J  R.  Van  Duzer,  for  the  creditor. 
The  intent  of  the  Legislature  in  the  enactment 
of  the  Act  in  question,  was  to  abolish  impris- 
onment for  debt  in  the  cases  specified  in  the 
Act,  except  where  it  should  be  shown  that 
debtors  had  acted  fraudulently,  or  were  about 
to  defraud  their  creditors.  On  specific  charges 
being  made  against  a  debtor,  the  Act  author- 
izes his  arrest  by  warrant  and  the  officer 
issuing  the  warrant,  if  satisfied  after  the  debt- 
or is  brought  before  him  that  the  allega- 
tions of  the  creditor  are  substantiated,  is  au- 
thorized to  commit  the  debtor  to  jail.  Such 
commitment,  however,  may  be  avoided  by  the 
debtor,  either:  1.  By  paying  the  debt  or  giving 
security  for  its  payment  within  60  days;  or  2. 
By  assigning  his  *property  as  in  the  [*579 
case  of  insolvency,  or  giving  security  that  he 
will  within  30  days  commence  and  prosecute 
proceedings  for  his  discharge  as  an  insolvent 
debtor;  or  3.  By  giving  a  bond  that  he  will 
not  remove  his  property  out  of  the  jurisdiction 
of  the  court,  and  that  he  will  not  assign  or  dis- 
pose of  it  with  the  intent  to  defraud  his  cred- 
itors. Now,  although  the  language  of  the  Act 
is,  that  he  shall  not  be  committed,  if  he  com- 
ply with  either  of  these  requirements,  it  is  in- 
sisted that  the  giving  of  the  bond  last  men- 
tioned will  not  save  him  from  imprisonment, 
except  when  the  charge  is  only  that  he  is  about 
to  remove  or  to  dispose  of  his  property  with 
the  intent  to  defraud  his  creditors;  in  such  case 
the  giving  of  the  bond,  effectuates  the  intent 
of  the  Act,  that  is,  the  security  of  the  creditor 
and  the  exemption  of  the  debtor  from  im- 
prisonment; but  when  the  charge  is  that  the 
debtor  fraudulently  contracted  the  debt,  or 
that  he  has  property  which  he  fraudulent- 
ly conceals  or  unjustly  refuses  to  apply  to 
the  discharge  of  the  complainant's  debt,  a 
bond  that  he  will  not  remove,  or  assign  or 
dispose  of  his  property,  affords  no  equivalent 
for  the  remedy  which  i  he  Legislature  intended 
that  a  creditor  should  have  to  coerce  payment 
by  the  imprisonment  of  the  debtor.  In  such 
cases  an  imprisonment  can  be  avoided  only  by 
payment  or  security  for  payment,  or  by  assign- 
ment of  all  the  estate  of  the  debtor,  or  by  se- 
curity for  such  assignment.  The  case  now  be- 
fore the  court  is  of  the  latter  description,  and 
the  bond  tendered  by  the  debtor  did  not,  there- 
fore, entitle  him  to  a  discharge.  The  only  dif- 
ficulty in  this  construction  of  the  Act  is  its 
phraseology  ;  its  words,  it  is  admitted,  import 
a  different  meaning,  but  the  view  now  pre- 
sented, it  is  contended,  is  conformable  to  the 
intent  of  the  Legislature;  and  if  so,  such  con- 
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struction  should  be  put  upon  the  Act  as  to  an- 
swer the  intention  which  the  makers  had  in 
view,  although  such  construction  seem  con- 
trary to  the  letter  of  the  statute,  according  to 
the  well  established  rule  that  a  thing  which  is 
within  the  intention  of  the  makers  of  a  statute 
is  as  much  within  the  statute  as  if  it  were 
within  the  letter;  and  a  thing  which  is  within 
the  letter  of  the  statute,  is  not  within  the  stat- 
ute unless  it  be  within  the  intention  of  the 
makers.  Bac.  Abr.,  tit.  Statutes,  1.  5,  10;  15 
58O*]  Johns.,  380;  20  Id.,  *400.  The  counsel 
also  insisted  that  this  was  not  a  proper  case  for 
a  'mandamus;  that  the  remedy,  if  any,  was  by 
cerliorari.  10  Wend.,  30;  5  Id.,  114;  4  Barn. 
&  Aid.,  298. 

By  the  Court,  Savage,  Ch.  J.  The  statute 
professes  to  have  for  its  object  the  abolition  of 
imprisonment  for  debt,  and  the  punishment  of 
fraudulent  debtors.  The  1st  section  declares 
the  general  principle  that  no  person  shall  be 
arrested  or  imprisoned  in  a  suit  founded  upon 
contract.  The  2d  makes  some  exceptions.  The 
3d  and  4th  provide  for  the  issuing  of  a  war- 
rant against  fraudulent  debtors,  and  prescribe 
the  evidence  upon  which  such  warrant  shall 
issue.  Such  evidence  must  establish  one,  at 
least,  of  four  particulars:  1.  That  the  defend- 
ant is  about  to  remove  some  part  of  his  prop- 
erty out  of  the  jurisdiction  of  the  court  in 
which  a  suit  is  pending  against  him ;  or  2.  That 
he  has  property,  etc.,  which  he  fraudulently 
conceals,  or  unjustly  refuses  to  apply  to  the 
payment  of  a  judgment  or  decree  against  him; 
or  3.  That  he  has  disposed,  or  is  about  to  dis- 
pose of  his  property  with  intent  to  defraud  his 
creditors;  or  4.  That  he  fraudulently  contract- 
ed the  debt  upon  which  the  suit  is  brought. 

Any  of  these  charges  being  established 
against  the  defendant,  he  is  to  be  committed 
to  jail,  to  be  there  detained  until  discharged 
according  to  law.  But  such  commitment  shall 
not  be  granted,  if  the  defendant  shall:  1.  Pay 
the  debt;  or  2.  Give  security  to  pay  it  in  60 
days;  or  3.  Commence  proceedings  for  a  dis- 
charge, and  actually  obtain  such  discharge;  or 
4.  Enter  into  a  bond  conditioned  within  30 
days  to  apply  for  and  obtain  a  discharge;  or  5. 
Give  a  bond  as  therein  described,  conditioned 
that  he  will  not  remove  any  of  his  property 
out  of  the  jurisdiction  of  the  court  in  which 
such  suit  is  brought,  with  intent  to  defraud 
his  creditors;  and  that  he  will  not  assign  or  dis- 
pose of  any  such  property  with  a  view  to  give 
a  preference  to  any  creditor  for  any  debt  an- 
tecedent to  such  assignment  or  disposition,  un- 
til the  demand  of  the  plaintiff,  with  costs.shall 
be  satisfied;  or  until  the  expiration  of  three 
months  after  final  judgment  shall  be  rendered 
in  the  suit  brought  for  the  recovery  of  such 
demand. 

581*]  *The  bond  which  the  defendant  ten- 
dered, and  which  the  commissioner  decided 
was  not  sufficient  to  prevent  his  imprisonment, 
was  in  the  form  last  mentioned.  The  counsel 
for  the  creditor  contends  that  this  bond  is  ap- 
plicable only  where  the  debtor  is  convicted  un- 
der the  1st  subdivision  of  the  4th  section  of  a 
fraudulent  intent  to  remove  his  property  out 
of  the  jurisdiction  of  the  court  with  intent  to 
defraud  his  creditors.  It  is  true  that  the  phrase- 
ology of  the  condition  seems  to  meet  that  case 
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more  particularly;  but  an  examination  into  the 
principles  of  the  statute  and  its  provisions  will 
show,  as  I  think,  that  the  bond  in  question  is 
intended  to  relieve  from  imprisonment  in  all 
cases.  The  leading  object  of  the  statute  is  to 
abolish  imprisonment  for  debt,  which  is 
thought  by  many  to  be  inconsistent  with  the 
humane  spirit  of  the  present  age.  Such  an  Act 
seemed  to  be  called  for  in  this  State,  where 
previous  to  its  passage  all  debtors  who  had 
been  held  to  bail  must.by  the  theory  of  our  laws, 
have  been  stripped  of  their  property  by  a  writ 
of  fieri  facias,  before  they  could  be  imprisoned ; 
they  were  then  to  be  imprisoned,  not  because 
they  would  not  pay,  but  because  they  could 
not.  This  state  of  things  exhibited  in  the  most 
glaring  point  of  view  the  inhumanity,  as  well 
as  the  impolicy  of  imprisoning  an  honest  debt- 
or; and  this  is  proper  to  be  considered  in  giv- 
ing a  construction  to  the  statute  under  consid- 
eration; and  we  shall  find,  throughout,  that 
the  liberation  of  the  person  of  the  debtor  is  the 
principal  object;  the  punishment  of  the  fraud- 
ulent debtor  is  only  secondary,  and  as  a  means 
of  compelling  payment,  or  an  honest  effort  to 
make  satisfaction.  Hence.although  the  defend- 
ant may  have  fraudulently  contracted  the  debt 
— although  he  may  not  only  have  intended  to 
remove  his  property  with  intent  to  defraud 
his  creditors,  but  also  carried  such  fraudulent 
intention  into  execution, and  further,  concealed 
all  his  evidences  of  debt  or  choses  in  action, 
so  as  to  elude  an  execution;  although  he  has 
been  guilty  of  all  these  frauds,  yet  by  the  10th 
section  he" shall  not  be  imprisoned,  provided 
he  pays  the  debt,  or  gives  security  that  he  will 
do  so  in  60  days.  Payment  or  security  atones 
for  all  the  fraud  committed  or  intended  against 
his  creditor.  The  imprisonment,  if  it  actually 
takes  place,  is  severe;  it  Is  to  be  in  the  same 
manner  as  imprisonment  upon  criminal  proc- 
ess;* it  is  then  intended  as  punish-  [*582 
ment,  but  when  payment  is  made  all  past  of- 
fenses against  the  creditor  are  expiated,  and 
liberation  follows.  The  Legislature,  undoubt- 
edly, knew  that  in  most  cases  likely  to  occur, 
payment  could  not  be  made,  nor  could  securi- 
ty be  given  to  pay  in  60  days;  the  next  provis- 
ion, therefore,  is  an  immediate  surrender  of 
the  property  of  the  debtor,  and  a  discharge  as 
an  insolvent  debtor.  This  mode  of  avoiding 
imprisonment  can  only  be  efficacious  where  no 
actual  fraudulent  disposition  or  concealment 
of  property  has  been  made  by  the  debtor,  for 
the  officer  is  not  to  grant  a  discharge  unless  he 
shall  be  satisfied  that  the  proceedings  on  the 
part  of  the  debtor  have  been  just  and  fair,  and 
that  he  has  not  concealed,  removed  or  dis- 
posed of  his  property  with  intent  to  defraud 
his  creditors;  or  rather  the  opposing  creditor 
must  have  failed  to  prove  these  charges.  This 
relief  may, however,  be  applied  where  the  debt- 
or has  been  convicted  only  of  the  intention  to 
commit  a  fraud,  asunder  the  1st  subdivision  of 
the  4th  section.  The  same  remarks  are  ap- 
plicable to  the  4th  subdivision  of  the  10th  sec- 
tion, by  which  a  bond  is  to  be  given,  the  con- 
dition of  which  must  be  that  the  debtor  will  in 
30  days  apply  for  his  discharge,  and  prosecute 
his  application  diligently  until  he  obtains  his 
discharge.  In  this  case  should  the  debtor  fail 
to  obtain  his  discharge,  a  right  of  action  would 
accrue  on  the  bond,  and  the  measure  of  dam- 
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ages  would,  by  the  24th  section,  be  the  amount 
of  the  judgment. 

Thus,  we  see  that  the  Legislature  seem  to 
have  been  extending  more  and  more  liberality 
to  the  debtor.  They  first  require  payment  as 
the  condition  of  liberty  of  the  fraudulent  debt- 
or; secondly,  security  for  payment  in  60  days; 
thirdly,  an  honest  surrender  of  his  property, 
which  will  obtain  for  him  a  discharge,  but  the 
creditor  now  gets  neither  payment  nor  securi- 
ty, but  only  a  dividend  with  other  creditors,  if 
there  should  happen  to  be  anything  to  divide; 
fourthly,  it  shall  be  sufficient,  if  the  debtor 
will  give  security  that  he  will  in  30  days  make 
a  successful  application.  Thus  every  succeed- 
ing provision  of  the  10th  section  removes  fur- 
ther and  further  from  the  creditor  the  prospect 
of  payment,  until  the  5th  subdivision  leaves 
him,  if  he  is  a  judgment  creditor,  precisely 
583*]  where  he  *was  before  he  made  his  ap- 
plication for  a  warrant;  and  if  he  is  only  a 
creditor  at  large,  it  guaranties  to  him  that  the 
debtor  shall  be  in  no  worse  condition  until 
three  months  after  he  shall  obtain  judgment. 
The  object  can  be  no  other  than  to  afford  the 
creditor  an  opportunity  to  issue  execution, and 
if  that  proves  insufficient,  that  he  may  file  a 
bill  in  equity.  Any  creditor  may  do  so,  who. 
like  the  creditor  in  the  present  case,  already 
has  a  judgment,  before  applying  fora  warrant; 
all  the  security  he  obtains  is  a  bond  against  fur- 
ther frauds,  until  he  can  file  his  bill  according 
to  the  practice  of  the  court. 

If  this  exposition  of  the  statute  be  correct, 
it  follows  that  no  fraudulent  debtor  can  be  im- 
prisoned as  a  means  of  enforcing  payment, 
provided  he  can  give  security  that  he  will  sub- 
ject himself  and  his  property  to  the  security  of 
a  bill  in  equity.  Such,  I  have  no  doubt,  was 
the  intention  of  the  Legislature;  and  this  in- 
tention is  further  evinced  by  the  llth  section, 
which  provides  that  any  defendant  who  shall 
have  been  committed  upon  a  warrant,  may  be 
discharged,  by  paying  the  debt,  or  giving  se- 
curity, or  executing  either  of  the  bonds  men- 
tioned in  the  10th  section.  By  subsequent  sec- 
tions of  the  Act  the  fraudulent  acts  of  a  debt- 
or are  considered  a  misdemeanor,  and  are  pun- 
ishable criminally;  but  with  that  view  of  the 
subject  we  have  now  nothing  to  do.  I  am, 
therefore,  of  opinion  that  the  relator  should 
have  been  discharged  upon  executing  the  bond, 
which  was  tendered  to  the  commissioner. 

Whether  this  a  proper  case  for  a  mandamus 
is  not  so  clear.  There  can  be  no  doubt,  I 
think,  that  the  proceedings  of  the  commission- 
er are  of  a  judicial  character,  of  which  a  rec- 
ord may  be  made,  and  thus  be  reviewed  upon 
certiorari;  and  the  general  rule  is  that  a  man- 
damus does  not  issue,  unless  in  cases  where 
there  is  no  other  appropriate  legal  remedy.  If, 
however,  this  be  considered  an  application  un- 
der the  llth  section  by  the  debtor,  after  com- 
mitment, then  a  mandamus  seems  to  be  proper. 
It  is  unnecessary  to  discuss  this  point  further, 
as  I  understand  it  is  the  wish  of  the  commis- 
sioner to  obtain  an  expression  of  the  deliberate 
opinion  of  this  court,  without  reference  to  tech- 
nicality. 

Motion  granted. 

Cited  in— 4  Hill,  808 ;  1  Barb.,  299 ;  3  How.  Pr.,  116 ; 
59  How.  Pr.,  149 ;  Edm..  483 :  2  Daly,  33 :  8  Daly,  653 : 
5  Legr.  Obs..  411. 
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*Ex  PARTE  JOHN  CLARKE   [*584 

u. 

B.  WRIGHT,  ESQ.,  a  Judge  of  the  Jefferson 
C.  P. 

Practice  under  Act  to  Punish  Fraudulent  Debtors. 

An  officer  before  whom  a  debtor  is  broug-ht,  under 
the  Act  to  Punish  Fraudulent  Debtors,  must  com- 
mit such  debtor,  notwithstanding'  the  debtor  makes 
and  delivers  an  inventory  of  his  estate  for  the  pur- 
pose of  assigning:  his  property,  if  the  judge  is  satis- 
fled  that  the  proceedings  on  the  part  of  the  debtor 
are  not  just  and  fair. 

THE  relator  obtained  a  warrant  against  one 
John  Kibling,  against  whom  he  held  a 
judgment  in  the  Jefferson  C.  P.,  under  the 
Act  to  Abolish  Imprisonment  and  to  Punish 
Fraudulent  Debtors,  on  the  allegations  that  the 
debtor  had  property  or  rights  in  action  which 
he  fraudulently  concealed,  and  that  he  had  as- 
signed and  disposed  of  his  property  with  in- 
'  tent  to  defraud  his  creditors.  The  debtor  was 
arrested  and  brought  before  the  judge,  and 
after  hearing  the  proofs  offered,  the  judge  was 
satisfied  that  the  allegations  of  the  complain- 
ant were  substantiated.  To  prevent  a  commit- 
ment, the  debtor  thereupon  made  and  deliv- 
ered to  the  officer  an  inventory  of  his  estate 
and  an  account  of  his  creditors,  and  the  judge 
(not  being  entirely  satisfied  as  to  the  proper 
course  to  be  pursued  by  him  under  these  cir- 
cumstances) made  a  provisional  order  for  an 
assignment,  which  was  accordingly  executed. 
After  these  proceedings  were  had,  the  com- 
plainant applied  to  the  judge  for  a  committitur 
which  he  declined  granting,  although  satisfied 
that  the  proceedings  on  the  part  of  the  debtor 
to  avoid  the  commitment,  were  not  just  and 
fair.  See  16th  section  of  Act,  Laws  of  1831, 
p.  400.  The  complainant  now  asks  fora  man- 
damus directing  the  judge  to  issue  a  committi- 
lur,  which  was  granted. 
Explained— 2  Daly.  34. 


*Ex  PAIITE  H.  CRAIG         [*585 

t>. 
SUPERVISORS  OF  ORANGE. 

An  assessment  of  damages,  on  the  laying  out  of  a 
private  road,  is  not  subject  to  the  revision  or  cor- 
rection of  a  Board  of  Supervisors. 

Citations— 2  R.  L..  275,  sec.  16;  5  Cow..  292;  Act, 
April  14, 1826:  1  R.  S.,  515,  sec.  69. 

MR.  H.  G.  WISNER  asked  for  a  mandamus 
directing  the  Supervisors  of  the  County 
of  Orange  to  examine  into  the  principles  on 
which  an  assessment  of  damages  had  been 
made  in  the  laying  out  of  a  private  road,  the 
Supervisors  having  refused  to  act  in  the  mat- 
ter. He  contended  that  as  the  statute  directed 
that  the  damages  in  the  case  of  a  private  road 
should  be  ascertained  or  assessed  in  like  man- 
ner as  if  the  same  was  a  public  highway,  1  R. 
S.,  517,  sec.  78;  and  as  in  the  case  of  a  public 
highway,  the  Supervisors  have  power  to  ex- 
amine into  the  principles  on  which  an  assess- 
ment is  made,  and  into  the  fairness  and  justice 
thereof,  and  to  increase  or  reduce  the  damages, 
1  R.  S.,  515,  sec.  69,  so,  he  contended,  they 
had  the  like  power  in  the  case  of  a  private 
road;  that  it  was  as  necessary  in  the  one  case 
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as  in  the  other,  to  the  ends  of  justice,  that  this 
right  of  appeal  should  exist;  and  that  the  ad- 
judication of  the  Supervisors  was  as  much  a 
part  of  the  mode  or  manner  in  which  the  dam- 
ages should  be  assessed,  as  the  finding  of  the 
jury  in  the  first  instance. 

Mr.  S.  J.  Wilkin  insisted  that  an  assess- 
ment of  damages  in  the  case  of  the  laying  out 
of  a  private  road,  was  not  subject  to  the  re- 
vision or  correction  of  the  Supervisors.  The 
power  is  not  given  by  the  express  words  of  the 
statute,  nor  is  it  within  its  meaning,  or  the 
policy  of  the  law.  Why  should  a  determina- 
tion of  this  kind,  affecting  individuals  only, 
be  submitted  to  the  revision  of  a  Board  of 
Supervisors  ? 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion in  this  case  is,  whether  the  damages  as- 
sessed by  the  jury,  on  opening  a  private  road, 
are  subject  to  the  revision  and  correction  of 
the  Board  of  Supervisors. 
586*]  *A  review  of  our  statutory  provis- 
ions previous  to  the  late  revision,  may  aid  us 
in  the  decision  of  this  point.  By  the  laws  of 
1813,  and  previous  thereto,  damages  were  to 
be  assessed,  on  laying  out  a  public  road,  by 
two  justices  and  a  jury,  or  by  commissioners 
to  be  appointed  for  that  purpose,  and  the  dam- 
ages assessed  b£  the  jury,  and  the  expenses  at- 
tending the  assessment,  were  presented  to  the 
Board  of  Supervisors  of  the  county,  whose 
duty  it  was  to  cause  the  same  to  be  raised,  lev- 
ied and  collected,  in  the  town  in  which  the 
road  was  laid  out,  in  the  same  manner  as  oth- 
er town  charges.  2  R.  L.,  275,  sec.  16.  In  the 
case  of  private  roads,  the  damages  were  as- 
sessed in  the  same  manner,  and  paid  by  the 
person  applying.  There  was  no  tribunal  in 
either  case  to  review  the  assessment  and  alter 
the  amount.  The  only  object  in  laying  the 
subject  before  the  Supervisors,  in  case  of  pub- 
lic roads,  was,  that  the  amount  might  be  as- 
sessed, collected  and  paid  by  the  taxable  in- 
habitants of  the  town.  The  Supervisors  had 
nothing  to  do  but  to  add  the  amount  to  the 
assessment  upon  the  town  and  order  it  collect- 
ed. In  some  instances,  the  Supervisors  as- 
sumed the  power  of  altering  the  amount,  and 
the  question  was  brought  before  this  court, 
and  we  decided  that  the  Supervisors  had  noth- 
ing to  do  with  the  merits  of  the  appraisal,  and 
were  only  to  collect  the  amount  of  the  ap- 
praisement. 5  Cow.,  292  This  was  in  Feb., 
1826.  The  Legislature,  then  in  session,  con- 
ceiving that  such  a  power  in  the  Board  of 
Supervisors  might  be  a  statutory  one,  enacted, 
Apr.  14  following,  that  in  cases  of  assessment 
of  damages,  by  the  16th  section  of  the  Act  of 
1813  (which  related  to  public  highways  only), 
the  Supervisors  should  examine  into  the  prin- 
ciples upon  which  the  appraisal  was  made,  and 
the  fairness  and  justice  of  the  appraisement, 
and  to  reduce  or  increase  such  appraisement 
as  should  be  just.  This  was  the  commence- 
ment of  the  power  in  the  Board  of  Supervisors 
and  was,  in  terms,  confined  to  cases  under  the 
16th  section  of  the  former  Act,  which  related 
to  public  roads  and  those  alone.  The  damages 
in  cases  of  private  roads  had  never  been  laid 
before  them;  those  were  to  be  paid  by  the  per- 
son for  whose  benefit  the  road  was  laid  out, 
and  if  not  paid,  an  action  would  no  doubt  lie. 
966 


*The  Revised  Statutes,  like  the  pre-  [*587 
vious  statutes,  provide  first  for  the  laying  out 
of  public  roads.and  for  the  assessment  of  dam- 
ages in  such  a  case.  The  69th  section,  1  R.S., 
515,  directs  the  commissioners  to  cause  a  copy 
of  the  verdict,  with  a  statement  of  the  charges 
and  expenses,  to  belaid  before  the  Board  of  Su- 
pervisors, and  states  that  the  Board  shall  have 
power  to  examine  into  the  principles  on  which 
the  assessment  was  made,  and  into  its  fairness 
and  justice,  and  to  increase  or  reduce  the 
amount  as  in  their  judgment  shall  be  just. 
This  section  is  a  transcript  of  the  Act  of  1826, 
on  the  same  subject,  and  in  terms  is  applica- 
ble to  public  roads.  The  78th  section  de- 
clares that  the  damages  of  the  owner  of  land 
through  which  a  private  road  shall  be  laid  out, 
"shall  be  ascertained  or  assessed  in  like  man- 
ner as  if  the  same  was  a  public  highway,  and 
such  damages  shall  be  paid  by  the  person  ap- 
plying for  the  road."  This  I  understand  to  be  a 
mere  re-enactment  of  former  provisions.not  the 
introduction  of  anything  new;  and,  therefore, 
the  Supervisors  have  no  power  to  review  an  as- 
sessment of  damages,  upon  laying  out  a  pri- 
vate road.  It  is  only  the  assessment  which  is 
to  be  made  in  like  manner  as  in  case  of  a  pub- 
lic highway,  but  there  the  similarity  stops. 
The  assessment  in  one  case  goes  to  the  Super- 
visors ;  in  the  other  it  does  not.  In  one  case 
the  town  pays  the  damages ;  in  the  other  the 
person  benefited.  The  Supervisors  are  invest- 
ed with  authority  only  in  cases  where  the  pub- 
lic are  interested,  but  not  to  settle  rights  be- 
tween individuals. 

Motion  denied. 


*OVERSEERS  OF  THE  POOR  [*588 
OF  BLOOMING  GROVE 

v. 

OVERSEERS  OF  THE  POOR  OF 
MINISINK. 

Paupers — Practice —  Costs. 

On  the  affirmance  by  this  court  of  an  order  of  the 
General  Sessions,  quashing  an  order  of  removal  of 
a  pauper,  the  defendants  in  error  are  not  entitled 
to  enter  a  judgment  for  costs  of  affirmance,  unless 
this  court  have  directed  costs  to  be  paid  to  the  pre- 
vailing party. 

Citations— Act,  Feb.  24, 1801 ;  1  R.  L.,  140 ;  141,  sec. 
4 ;  3  R.  S.,  131,  No.  44. 

IN  1829  the  General  Sessions  of  Orange  Co. 
quashed  an  order  of  removal  of  a  pauper 
sent  from  Blooming  Grove  to  Minisink.  Bloom- 
ing Grove  sued  out  a  certiorari  removing  the 
proceedings  into  this  court,  to  wh'ich  a  return 
was  made  in  1829.  In  May,  1832,  this  court 
affirmed  the  order  of  the  sessions  quashing  the 
order  of  removal,  but  made  no  order  as  to  costs. 
Minisink  taxed  the  costs  of  the  certiorari, 
amounting  to  $1 14. 77,against  Blooming  Grove, 
and  entered  judgment  for  that  amount,  to- 
gether with  $29.58,  the  costs  of  the  appeal  in 
the  sessions.  A  motion  is  now  made  to  set 
aside  the  judgment  as  it  regards  the  costs  of 
defending  the  certiorari. 

By  the  Court,  Savage,  Ch.  J.  By  the  Act 
to  Prevent  Abuses  in  Suing  out  Writs  of  Ha- 
beas Corpus  and  Certiorari, passed  Feb.24,1801, 
1  R.  L.,  140,  the  proceedings  upon  certtorari 
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in  a  case  like  this  were  recognized  and  reg- 
ulated. The  party  prosecuting  such  certiorari 
is  required  to  enter  into  a  recognizance,  con- 
ditioned to  prosecute  the  certiorari  to  effect 
without  delay;  and  if  the  order  be  confirmed, 
to  pay  such  costs  and  charges  as  shall  be 
awarded.  This  Act  has  been  repealed,  3  R. 
S.,  181,  No.  44,  and  no  such  proceeding  is 
recognized  by  the  Revised  Statutes.  It  is  un- 
necessary to  enter  into  any  discussion  of  the 
operation  of  the  Revised  Statutes  upon  this 
case,  because,  by  the  statute  under  which 
the  judgment  for  costs  has  been  entered,  no 
•costs  were  recoverable, unless  "directed  by  the 
said  court."  1  R.  L.,  141,  sec.  4.  The  rule 
affirming  the  order  of  the  sessions  is  silent  as 
to  costs.  If  the  defendants  in  the  certiorari 
had  thought  themselves  entitled  to  costs,  they 
should  have  made  a  special  motion  to  the  court 
589*]  for  that  purpose.  *It  was  never  matter 
of  course  to  award  upon  the  record  costs  in 
such  a  case,  unless  they  were  specially  given 
in  a  rule  for  judgment. 

Whether  this  court  has  power  to  award  costs 
in  this  case  is  a  question  not  necessarily  aris- 
ing, I  shall,  therefore,  not  discuss  it. 

This  motion  must  be  granted. 


SMITH  t>.  CUTLER. 

Award — How  far  Conclusive — When  Set  Aside 
— Misconduct  of  Arbitrators — Statute — Pi'ac- 
tice, 

This  court  will  not  intermeddle  with  an  award  of 
arbitrators  upon  the  merits,  except  to  modify  it 
where  there  is  an  evident  miscalculation  of  figures, 
or  mistake  in  the  description  of  the  person,  etc. 

The  Revised  Statutes  nave  not  changed  the  law 
.as  to  the  power  of  this  court  to  set  aside  an  award 
in  respect  to  the  conduct  of  the  arbitrators :  for- 
merly, as  well  as  now,  an  award  might  be  set  aside 
for  partiality  or  corruption  in  the  arbitrators. 

The  terms  "misconduct"  and  "misbehavior,"  used 
in  the  statute,  imply  a  wrongful  intention,  and  not 
a  mere  error  in  Judgment  on  the  part  of  the  arbi- 
trators. 

A  motion  to  vacate  or  modify  an  award  should 
regularly  be  made  at  a  special  term,  after  the  pub- 
lication of  the  award  and  before  the  next  regular 
term  ;  but  if  made  at  such  term,  although  the  par- 
ty will  not  be  allowed  to  discuss  it,  it  will  save  his 
rights. 

THIS  was  a  motion  to  vacate  or  modify  an 
award  of  arbitrators  made  Aug.  9,  last. 
The  award  was  against  Smith,  who  gave  notice 
of  a  motion  to  vacate  or  modify,  to  be  made  at 
the  last  general  term  ;  i.e.,  the  October  Term 
,<3utler  obtained  a  rule  for  costs  for  appearing 
to  oppose,  the  court  refusing  to  hear  the  mo- 
tion at  the  general   term,  it  being    non-enu- 
merated business.      Smith  renewed  his  mo- 


NOTE.— Arbitration  ami  aicard  —  Requisites  of 
award— Review  of. 

Awards  must  be  within  the  submission,  certain  to 
a  common  intent,  and  final.  They  are  interpreted  in 
a  fair  and  liberal  spirit,  but  these  requisites  they 
must  have.  See  Purdy  v.  Delavan,  1  Cai.,  304.  note. 

See,  (icnr,rdU.}i.  on  the  subject  of  arbitration  and 
.award,  M'Kinstry  v.  Solomons,  2  Johns..  57.  note  ; 
when  all  must  join.  Green  v.  Miller,  6  Johns.,  39, 
note :  when  bad  in  part,  Jackson  v.  Ambler,  14 
Johns,  9tt,  note ;  Brown  v.  Hankerson,  3  Cow..  70, 
note. 

The  merits  cannot  be  reviewed.  In  connection  with 
the  above  case  of  Smith  v.  Cutler,  see  Perkins  v. 
Wing,  10  Johns.,  143,  note. 
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tion  at  this  day,  and  it  was  now  objected 
by  Cutler  that  the  court  could  not  enter- 
tain jurisdiction  of  the  case,  as  the  statute 
required  that  the  application  should  be  made 
at  the  next  term  after  the  publication  of  the 
award,  2  R.  S.,  542,  sec.  12  ;  and  it  was 
argued  that  a  special  term  being  the  proper 
time  for  the  hearing  of  such  motions,  the  ap- 
plication should  have  been  made  at  a  special 
term  in  August,  This  objection  was  met  by 
the  excuse  that  the  party,  under  a  misappre- 
hension of  the  practice  that  the  motion  ought 
to  be  made  at  a  general  term,  and  not  at  a  spe- 
cial *term  of  this  court,  had  noticed  [*59O 
the  case  for  the  October  Term.  The  objection 
was  overruled.  The  motion  was  then  heard 
on  the  facts  which  transpired  before  the  arbi- 
trators, the  party  insisting  that  the  award  was 
not  warranted  by  the  evidence.  In  opposition 
to  which  it  was  urged  that  this  court  have  not 
the  power  to  review  a  case  upon  the  merits, 
when  heard  by  arbitrators;  that  the  powers  of 
the  court  are  defined  by  the  Statute  2  R.  S., 
542,  sees.  10-12,  and  cannot  be  extended  to  a 
case  like  the  present. 

Mr.  S.  Cheever,  for  Smith. 

Mr.  I.  L.  Wendell,  for  Cutler. 

By  the  Court,  Savage,  Ch.  J.  The  court 
have  power  to  vacate  an  award  :  1.  If  pro- 
cured by  corruption,  fraud,  or  other  undue 
means.  2.  If  there  was  corruption  in  the  ar- 
bitrators or  either  of  them.  3.  If  the  arbitrat- 
ors were  guilty  of  misconduct  in  refusing  to 
postpone  the  hearing  for  good  cause,  or  in  re- 
fusing proper  evidence,  or  other  misbehavior, 
affecting  the  rights  of  either  party.  4.  If  the 
arbiters  exceeded  their  powers,  or  the  award 
is  not  final;  and  the  court  have  power  to  modi- 
fy the  award  :  1.  Where  there  is  an  evident 
miscalculation  of  figures,  etc:  2.  Where  the 
arbitrators  have  awarded  out  of  the  submis- 
sion, etc.  3.  Where  the  award  is  imperfect  in 
form,  not  affecting  the  merits.  Before  the  Re- 
vised Statutes.it  was  well  settled  that  an  award 
could  not  be  set  aside  in  this  court,  unless  for 
corruption  or  misconduct  in  the  arbitrators. 
The  Revised  Statutes  do  not  seem  to  have  al- 
tered the  law  in  that  respect.  The  court  may 
now  vacate  the  award,  if  procured  by  corrup- 
tion of  the  party  or  any  other  person,  or  if 
there  was  partiality, corruption  or  misconduct 
in  the  arbitrators  ;  thus  far  clearly  excluding 
an  error  of  judgment  in  the  arbitrators.  The 
terms  misconduct  and  misbehavior,  as  used 
here, are  not  applicable  to  a  mere  error  in  judg- 
ment, but  imply  an  intention  to  do  wrong.  In 
the  4th  sub.  of  sec  10,  the  power  to  vacate  is 
given,  where  the  arbitrators  have  exceeded 
their  powers  or  imperfectly  executed  them, 
whether  honestly  or  dishonestly.  The  Legisla- 
ture seem  cautiously  to  guard  against  any  inter- 
meddlingwithan*award  upon  the  mer-[*591 
its.  Where  the  court  have  power  to  modify, 
it  is  only  with  an  intent  to  perfect  what 
was  imperfectly  attempted  to  be  done  by 
the  arbitrators.  Unless  in  the  case  of  a  mis- 
calculation of  figures,  the  court  can  make 
no  modification  affecting  the  merits.  It 
could  never  have  been  the  intention  of  the 
Legislature  that  this  court  should  sit  in  review 
upon  the  decisions  of  all  the  arbitrators  in  the 
State  ;  if  such  had  been  their  intention,  they 
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would  have  provided  some  writ  of  review  or 
writ  of  error.  It  was  intended  to  give  relief 
in  cases  of  corruption  or  improper  conduct  on 
the  part  of  the  arbitrators  or  parties,  or  where 
there  was  a  want  of  jurisdiction,  or  the  award 
was  not  final,  but  in  no  other  case.  The  ob- 
ject of  this  application  is  to  review  the  acts  of 
the  arbitrators  upon  the  merits.  There  is  no 
pretense  of  any  misconduct,  except  the  errors 
in  judgment  of  the  arbitrators  and,  therefore, 
we  have  no  right  to  interfere  with  them. 

A  question  was  raised  whether  this  motion 
was  made  in  time.  The  statute  says  the  appli- 
cation shall  be  made  at  the  next  term  after  the 
publication  of  the  award.  This  application 
was  so  made,  and  though,  by  the  present  prac- 
tice of  the  court.it  could  not  then  be  discussed, 
the  party  was  in  season  and  should  not  lose 
his  rights.  The  motion  should  properly  be 
made  at  some  special  term  after  the  publica- 
tion of  the  award,  and  before  the  next  regular 
term  ;  but  if  made  at  such  term,  it  is  in  time 
to  save  the  party's  rights.  When  the  statute 
speaks  of  terms,  the  terms  constituted  by  law 
are  meant,  and  not  special  motion  days,  to 
which  have  been  given  the  designation  of  spe- 
cial terms. 

Motion  denied,  without  costs. 

Cited  in— 17  Wend.,  416  ;  27  N.  Y.,  233;  14  Hun.  143; 
24  Barb.,  149:  37  How.  Pr.,  21;  37  Super.,  378 ;  2  Daly, 
430 ;  6  Allen.  484 ;  34  Mo.,  528. 


592*]        *HAWK  v.  TAYLOR. 

Where  a  motion  is  made  for  judgment  as  in  case 
of  nonsuit,  and  the  plaintiff  shows  that  no  cause  of 
as  young  an  issue  was  tried  at  the  circuit.the  motion 
will  be  denied. 

MR.  S.  M.  WOODRUFF  moved  for  judg- 
ment as  in  case  of  nonsuit. 
Mr.  J.  Edwards  read  an  affidavit  that  no 
cause  of  as  young  an  issue  as  this  was  tried  at 
the  circuit. 

Wliereupon  the  motion  was  denied,  and  the 
costs  of  the  motion  ordered  to  abide  the  event  of 
(he  cause. 
Cited  in— 2  How.  Pr.,  72. 


Ex  PARTE  GREEN  v.  ONEIDA  C.  P. 

Where  a  suit  is  commenced  by  declaration,  in  the 
C.  P.  of  one  county,  the  copy  of  such  declaration 
cannot  be  served  on  the  defendant  whilst  in  another 
county. 

Citation— Laws  of  1833, 394,  sec.  2. 

A  SUIT  was  commenced  in  the  Oneida  C.  P. 
by  the  relator  against  one  White,  by  the 
filing  of  a  declaration.  White's  domicil  was  in 
the  County  of  Oneida,  but  he  was  engaged  at 
the  time  in  the  building  of  a  house  in  the  Coun- 
ty of  Madison,  where  a  copy  of  the  declaration 
was  served  upon  him.  Upon  this  service  a  de- 
fault was  entered,  judgment  obtained,  and  ex- 
ecution issued.  On  the  motion  of  White,  all 
proceedings  in  the  suit  subsequent  to  the  filing 
of  the  declaration,  were  set  aside  by  the  C.  P. 
for  irregularity.  Green  asked  for  a  mandamus, 
directing  the  C.  P.  to  vacate  the  rule  setting 
aside  the  proceedings. 
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By  the  Court,  Savage,  Gh.  J.  The  C.  P. 
did  right  in  setting  aside  the  proceedings. 
Where  a  suit  is  commenced  in  the  C.  P.  of  one 
county,  the  declaration  cannot  be  served  in  an- 
other county.  The  provision  in  the  statute  that 
the  service  of  a  declaration  may  be  by  a  sher- 
iff, and  that  he  may  be  ruled  to  return  it,  Laws 
of  1833,  p.  394,  sec.  2,  implies  that  the  service 
is  to  be  in  the  county  in  the  court  of  which 
*the  declaration  is  filed.  A  declara-  [*593 
tion  in  a  suit  commenced  by  declaration  is  an- 
alogous to  process,  and  process  in  a  suit  com- 
menced in  the  C.  P.  of  one  county  cannot  be 
served  in  another.  It  would  not  be  the  regu- 
lar and  orderly  conduct  of  a  suit  to  file  a  bill 
against  an  officer  of  a  court  in  one  county,  and 
serve  him  with  a  copy  of  such  bill  in  another, 
and  upon  the  same  principle  the  service  of  the 
copy  of  the  declaration  in  this  case  was  irreg- 
ular. 

Motion  denied. 

Distinguished— 3  Redf .,  508. 

Cited  in— 4  Paige,  430 ;  59  How.  Pr.,  517. 


HOADLEY  ET  AL.  v.  CUYLER. 

Practice — Costs — Taxation  and  Payment  of. 

Where  a  party  is  relieved  from  an  inquest,  or  the 
like,  on  payment  of  costs,  if  he  offers  to  pay  the 
costs  on  a  taxed  bill,  and  there  is  time  after  such  of- 
fer to  prepare  a  bill  and  give  the  usual  notice  of 
taxation,  and  have  the  costs  taxed  before  the  ex- 
piration of  the  20  days,  notice  must  accordingly  be 
given;  if  there  be  not  time  for  full  notice,  short  no- 
tice may  be  given,  or  the  party  offering  to  pay  may 
be  required  to  go  forthwith  before  a  taxing  officer; 
the  costs  in  any  event  must  be  paid  within  the  20- 
days. 

Citation— 2  Wend.,  293. 

AUGUST  7  last  a  rule  was  entered  setting 
aside  an  inquest  on  payment  of  costs.  On 
the  27th  of  the  same  month,  an  offer  to  pay  the 
costs  when  they  should  be  duly  taxed  was  made 
by  the  defendant.  The  costs  not  being  paid 
within  the  20  days  after  the  entry  of  the  rule 
setting  aside  the  inquest,  the  plaintiff  issued  an 
execution, which  was  now  moved  to  be  set  aside 
for  irregularity. 

By  the  Court,  Savage,  Ch.  J.  In  the  case 
of  Sutherland-?.  Sheffield,  2  Wend., 293,  in  which 
the  proceedings  of  the  plaintiff  were  set  aside 
on  payment  of  costs,  it  was  said  under  the  pe- 
culiar circumstances  of  that  case,  that  the  de- 
fendant was  not  bound  to  pay  the  costs  until 
they  were  taxed;  the  plaintiff  demanding  a  sum 
in  gross,  and  refusing  to  give  a  bill  of  items. 
Applying  what  was  said  in  that  case  to  ordi- 
nary cases,  it  is  understood  that  many  of  the 
profession  have  fallen  into  an  error  on  this 
subject.  It  always  was  the  practice  of  this 
court,  that  a  party  relieved  on  paying  costs, 
must  seek  his  *adversary  and  pay  the  [*594: 
costs.  The  payment  must  be  made  within  20 
days  after  entry  of  the  rule.  If  the  costs  are 
offered  to  be  paid  on  a  taxed  bill,  and  there  is 
time  after  such  offer  to  prepare  a  bill  and  give 
the  usual  notice  of  taxation,  and  have  the  costs 
taxed  before  the  expiration  of  the  20  days,  no- 
tice should  be  given,  and  the  costs  taxed  by  a 
proper  officer.  If  there  be  not  time  for  full  no- 
tice, short  notice  may  be  given,  or  the  party 
offering  to  pay  may  be  required  to  go  forth- 
with before  a  taxing  officer.  In  this  way  & 

WEND.  10. 
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taxed  bill  may  be  demanded,  but  not  otherwise; 
the  costs  in  any  event  must  be  paid  within  the 
20  days. 

Cited  in— 6  How.  Pr.,  267;  1  Boa.,  594. 


NEW  YORK  STATE  BANK  v.  WOOD. 

An  attorney,  sued  by  declaration  under  the  stat- 
ute, is  entitled  to  notice  of  subsequent  proceedings, 
the  same  as  if  sued  by  bill. 

THE  defendant,  on  an  affidavit  that  he  was  a 
practicing  attorney  of  this  court  at  the 
commencement  of  this  suit,  which  was  by  the 
filing  and  service  of  a  declaration  under  the 
statute,  and  had  not  been  served  with  a  notice 
of  assessment  or  inquiry,  moved  to  set  aside  all 
proceedings  subsequent  to  the  default,  it  ap- 
pearing that  an  execution  had  issued. 

By  the  Court,  Sutherland,  J.  Notwith- 
standing that  the  defendant  was  not  sued  as 
an  attorney  by  bill,  being  a  practicing  attor- 
ney at  the  commencement  of  the  suit,  he  was 
entitled  to  notice  of  the  proceedings  subsequent 
to  the  declaration. 

Motion  granted. 

Cited  in-18  Wend.,  628. 
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*MITCHELL  ET  ux. 

v. 
EHLE  ET  ux. 


Where  a  jury  left  it  to  lot  whether  the  verdict 
should  be  for  the  plaintiffs  or  for  the  defendants, 
and  the  lot  eventuated  in  favor  of  the  defendants, 
and  the  jury  found  accordingly,  the  verdict  was  set 
aside. 

THE  jurors  in  this  case,  which  was  an  action 
of  slander,  after  an  ineffectual  attempt  to 
agree  on  a  verdict,  left  it  to  lot  whether  the 
verdict  should  be  for  the  plaintiffs  or  defend- 
ants, by  placing  ballots  in  a  hat,  some  marked 
prize,  and  others  being  blank,  to  be  drawn  out 
by  the  jurors  ;  and  if  more  prizes  than  blanks 
were  thus  drawn  out  of  the  hat,  it  was  agreed 
the  verdict  should  be  for  the  plaintiffs,  other- 
wise for  the  defendants.  The  drawing  resulted 
in  favor  of  the  defendants,  and  the  jury  were 
about  to  report  a  verdict  in  favor  of  the  aef end- 
ants,  when  the  constable  who  attended  them 
put  before  them  a  paper,  intimating  that  their 
proceeding  was  unlawful,  and  might  subject 
them  to  punishment;  whereupon  the  jury  agreed 
that  the  balloting  should  go  for  nothing,  but 
determined  that  the  verdict  should  notwith- 
standing be  for  the  defendants,  and  reported 
accordingly.  The  plaintiffs  moved  to  set  aside 
the  verdict. 

By  the  Court,  Sutherland,  •/.  The  ver- 
dict was  manifestly  the  result  of  the  lottery, 
and  not  of  the  deliberations  of  the  jury.  It 
must  be  set  aside;  costs  to  abide  the  event. 

NOTE.—  Misconduct  of  jury— When  verdict  act  oxide 
for. 

Where  an  agreement  between  thejttrors  make*  the 
verdict  depend  on  chance  it  is  sufficient  ground  for 
setting  aside  the  verdict  and  granting  a  new  trial. 
See  Smith  v.  Cheetham,  3  Cai.,  57,  note. 

The  verdict  trfU  be  set  aside  for  any  misconduct  of 
the  jury  where  it  appears  that  injury  has  resulted  to 
the  party  complaining,  but  not  otherwise.  See  Oli- 
ver v.  Trustees,  5  Cow.,  283,  note. 

WEND  10. 


GOURLAY  v.  BUTTON. 

On  setting  aside  a  default  for  not  pleading,  the 
court  will  not  impose  the  condition  that  the  party 
shall  not  plead  the  Statute  of  Limitations. 

ON  a  motion  by  the  defendant  to  set  aside  a 
default  and  to  be  let  in  to  plead,  the  plaint- 
iff read  an  affidavit  on  the  strength  of  which 
he  prayed  that  the  defendant,  if  let  in  to  plead, 
should  be  restricted  from  pleading  the  Statute 
of  Limitations. 

*By  tlie  Court,  Sutherland,  /.  f*596 
Where  a  party  has  put  in  a  plea,  and  asks 
leave  to  withdraw  it  for  the  purpose  of  plead- 
ing anew,  or  to  add  a  new  plea,  the  court  im- 
pose a  condition  like  that  asked  for  here,  but 
not  in  a  case  like  this  of  an  ordinary  applica- 
tion to  set  aside  a  default.  The  default  here  is 
excused,  and  the  defendant  has  leave  to  plead 
upon  the  usual  terms. 

Cited  in-6  Hill,  226;  40  Barb.,  660;  4  How.  Pr.,  9;  ft 
Abb.  Pr.,  78. 


M'GREGOR  ET  AL. 

CLEVELAND  ET  AL. 

Judgment  as  in  case  of  nonsuit  cannot  be  obtained, 
where  the  action  is  against  two  or  more  defendants 
and  one  has  suffered  a  default. 

Citations-8  Johns.,  289;  1  Burr.,  357;  3  T.  R..  662:  4 
Wend.,  432. 

THIS  was  an  action  of  astumpsit;  one  of  the 
defendants  suffered  a  default  in  not  plead- 
ing; the  two  others  pleaded  to  issue;  the  plaint- 
iffs had  a  verdict,  which  was  subsequently  set 
aside  and  a  new  trial  ordered.  Since  when, 
no  proceedings  being  had,  the  defendants  who 
pleaded  moved  for  judgment  as  in  case  of  non- 
suit. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  I.  Williams,  for  plaintiffs. 

By  the  Court,  Sutherland,  J.  In  Bates 
v.  Lansing,  8  Johns.,  289,  it  was  decided,  that 
in  a  case  circumstanced  like  this,  judgment  as 
in  case  of  nonsuit  for  the  neglect  of  the  plaint- 
iff to  bring  his  cause  to  trial  could  not  be  ren- 
dered. That  was  an  action  of  trespass,  and  it 
was  urged  on  the  motion,  that  this  being  as- 
sumpsit,  there  is  a  distinction ;  but  by  reference 
to  the  cases  in  the  books,  it  will  be  seen  that 
the  same  rule  prevails  in  assumpsit  as  in  tres- 
pass. 1  Burr.,  357;  3  T.  R..  662,  recognized  in 
4  Wend. .  432.  The  principle  of  these  cases  is, 
that  as  the  statute  only  authorizes  the  like  judg- 
ment to  be  given  as  in  cases  of  nonsuit,  and  as 
in  a  case  like  this  the  plaintiff  could  not  be  non- 
suited at  the  trial,  the  consequence  *is  [*5J>7 
that  judgment  as  in  case  of  nonsuit  for  not  pro- 
ceeding to  trial  cannot  be  granted,  where,  in 
an  action  against  two  or  more  defendants,  one 
has  suffered  a  default. 

The  motion  is  denied. 


Ex  PARTE  S.  STEWART  ET  AL. 
NEW  YORK  C.  P. 

Suit  Conducted  by  Party  in  Person — Costs. 

A  party  not  an  attorney,  conducting  a  suit  or  de- 
fense in  person,  is  not  entitled  to  costs. 
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Where,  however,  an  order  to  show  cause  is  in 
fact  obtained  by  an  attorney  and  served,  costs  are 
recoverable,  although  the  name  of  the  attorney 
does  not  appear  in  the  proceedings. 

Citation— 2  R.  S.,  622. 

THE  relators  commenced  a  suit  by  the  filing 
and  service  of  a  declaration  against  one 
Farmer,  took  judgment  by  default,  and  issued 
an  execution.  Farmer,  on  an  affidavit  that  the 
first  notice  he  had  of  the  suit  was  the  service 
of  an  execution,  obtained  an  order  from  the 
first  judge  of  the  C.  P.  for  the  plaintiffs  to 
show  cause  why  the  proceedings  subsequent  to 
the  filing  of  the  declaration  should  not  be  set 
aside;  and  on  the  day  of  showing  cause,  the 
judge  being  satisfied  that  a  mistake  had  hap- 
pened in  the  service  of  the  declaration,  made 
a  final  order  setting  aside  the  proceedings  and 
directing  the  relators  to  pay  the  costs  of  the 
application.  The  relators  insisted,  previous  to 
the  making  of  the  order,  that  if  the  proceed- 
ings must  be  set  aside,  the  defendant  was  not 
eniitled  to  costs,  inasmuch  as  no  appearance  by 
attorney  had  been  entered,  nor  had  notice  of 
retainer  been  served,  and  that  the  application 
must,  therefore,  be  considered  a  proceeding  in 
person,  and  not  by  attorney;  and  if  so,  the  de 
fendant  was  not  entitled  to  costs.  The  judge 
decided  that  it  being  a  fact  known  to  him  per- 
sonally that  application  for  the  original  order 
was  made  by  an  attorney  of  this  court,  who  also 
appeared  on  the  day  of  showing  cause,  and  as 
a  notice  of  retainer  was  not  necessary,  but 
merely  the  service  of  the  order,  he  should  con- 
sider the  defendant  as  appearing  by  attorney, 
and  accordingly  allowed  him  costs.  A  man- 
damus was  now  asked  for,  directing  the  C.  P. 
to  vacate  so  much  of  the  final  order  as  gives 
costs  to  the  defendant. 

598*]     *Mr.  D.Graham,  Jr.,  for  relators. 
Mr.  W.  Mulock,  contra. 

By  tlie  Court,  Sutherland,  J.  The  princi- 
pal question  presented,  is  whether  a  party  con- 
ducting a  suit  or  defense  in  the  courts  of  this 
State  in  person,  not  being  an  attorney  of  the 
court,  is  entitled  to  recover  costs.  The  fee-bill 
seems  to  make  provision  only  for  the  services 
enumerated  therein  when  rendered  by  the  offi- 
cers of  the  court.  2  R.  S.,  622.  The  fees  are 
given  to  the  officers  by  .name,  and  not  to  par- 
ties prosecuting  or  defending  suits;  and  I  am, 
therefore,  of  opinion  that  a  party  not  an  at- 
torney, conducting  a  suit  or  defense  in  person, 
is  not  entitled  to  costs.  But  I  concur  with  the 
first  judge  of  the  N.  Y.  C.  P.,  that  in  this  case 
there  was  an  appearance  by  attorney.  A  no- 
tice of  retainer  was  not  necessary;  all  that  it 
was  incumbent  upon  the  defendant  to  do  was 
to  serve  the  order,  and  the  judge  knowing  the 
fact  that  the  services  were  rendered  by  an 
attorney,  an  officer  of  his  court,  correctly 
awarded  the  costs  to  be  paid  by  the  relators. 

Motion  denied. 

Cited  ln-9  How.  Pr.,  22;  1  B.  D.  S..  604. 


THE  PEOPLE  ex  rel.  MATTHEWS., 
ONONDAGA  C.  P. 

Costa  may  be  awarded  upon  the  granting  of  a  per- 
emptory uniii'i'iinti.-,  although  no  return  has  been 


made  to  the  alternative  mandamus,  and  without  the 
appearance  of  the  party  to  be  affected  by  the  pro- 
ceeding. 

Citations— 2  R.  S.,  619,  sec.  41;  Laws  of  1833,  395, 
sec.  6. 

A  MOTION  was  made  to  vacate  so  much  of 
IA.  the  rule  granting  a  peremptory  mandamus 
in  this  case  as  awarded  costs  to  the  relator,  on 
the  ground  that  the  peremptory  mandamus 
was  granted,  not  upon  the  coming  in  of  a  re- 
turn to  the  alternative  writ  or  the  appearance 
of  the  party  interested  in  the  matter,  but  sim- 
ply upon  proof  of  the  neglect  of  the  judges  to 
yield  obedience  thereto.  It  was  contended  that 
costs  could  not  properly  be  awarded  in  such  a 
case.  The  rule  was  granted  in  June  last. 

*By  the  Court,  Sutherland,  J.     It  [*599 

might  well  have  been  questioned,  previous  to 
the  Act  of  1833,  giving  power  to  this  court  in 
its  discretion  to  award  or  refuse  costs  in  suits 
and  proceedings  upon  writs  of  mandamus, 
whether  costs  could  properly  be  awarded  upon 
granting  a  peremptory  mandamus,  where  no 
return  had  been  made  to  the  alternative  writ, 
and  where  there  had  been  no  appearance  by  the 
party  to  be  affected  by  it.  By  the  Revised  Stat- 
utes, this  court  are  authorized  to  award  costs 
to  the  relator  whenever  a  peremptory  man- 
damus shall  be  granted,  upon  the  coming  in  of 
a  return  to  a  previous  writ.  2  R.  S. ,  619,  sec. 
41.  This  provision  would  not  authorize  an 
award  of  costs  where  a  return  was  not  made. 
The  Act  of  1833,  however,  is  broader  in  its 
terms;  its  language  is:  "In  suits  and  proceed- 
ings upon  writs  of  mandamus,  the  Supreme 
Court  may,  in  its  discretion,  award  or  refuse 
costs  to  any  party  therein,"  Laws  of  1833,  p. 
395,  sec.  6;  and  although  it  is  susceptible  of 
the  construction  that  its  object  was  simply  to 
make  costs  in  cases  which  were  before  author- 
teed,  subject  to  the  discretion  of  the  court,  in- 
stead of  its  being  mandatory  upon  the  court  to 
grant  them,  yet  it  admits  of  a  larger  and  more 
extended  construction ;  and  I  feel  not  disposed 
to  disclaim  the  jurisdiction  which  the  statute 
confers. 

The  motion,  therefore,  is  denied,  but  without 
coats. 

Cited  in— 12  Wend.,  201;  18  Wend.,  537;  1  Barb.,  559; 
26  How.,  380;  28  How.  Pr.,  162. 


STANDARD  v.  WILLIAMS. 

Practice — Special  Motion — Conclusive  Answer. 

Where  a  conclusive  answer  is  given  to  a  special 
motion  made,  the  motion  will  be  denied,  and  will 
not  be  continued  over  to  a  subsequent  term  to  give 
ihe  moving  party  an  opportunity  of  replying:  if 
:he  answer  be  untrue  or  can  be  satisfactorily  ex- 
plained, the  proper  course  is,  on  a  new  notice,  to 
aak  for  a  vacatur  of  the  rule  denying1  the  motion. 

A  MOTION  for  judgment  as  in  case  of  non- 
x  suit  was  resisted  on  the  ground  that  at  the 
ast  circuit,  when  the  cause  was  noticed  for 
,rial,  the  parties  settled  the  suit.  The  counsel 
'or  the  defendant  asked  that  the  motion  might 
)e  continued  over  until  the  next  special  term, 
o  give  the  defendant  the  opportunity  to  ex- 
>lam  or  controvert  the  answer  of  the  plaintiff 
,o  the  motion  now  made. 

WEND.  10. 


1833      SQUIRES  v.  BROOME  C.  P.     BURHANS  v.  BURHANS.     STODDARD  v.  COFFIN. 
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«OO*J      *Mr.   J.  V.   L.  Pruyn,   for  the 

defendant. 

Mr.  W.  Darling,  for  the  plaintiff. 

By  the  Court,  Nelson,  J.  The  affidavit  of 
the  plaintiff,  alleging  the  suit  to  be  settled,  is 
a  perfect  answer  to  the  motion,  and  it,  tJierefore, 
must  be  denied.  If  the  affidavit  be  untrue,  or 
if  the  transaction  upon  which  the  allegation 
of  the  plaintiff  be  founded  can  be  explained, 
so  as  to  show  that  no  settlement  did  in  fact 
take  place,  the  defendant  may  apply  to  the 
court  upon  a  notice  to  vacate  the  rule  denying 
his  motion,  but  the  motion  now  made  cannot 
be  continued  over  to  another  term. 

Limited  and  distinguished— 12  Wend.,  290. 
Cited  in— 52  Barb.,  646. 


Ex  PARTE  SQUIRES  9.  BROOME  C.  P. 

A  defendant  upon  whom  a  declaration  is  served 
out  of  the  county  in  which  the  suit  is  commenced, 
waives  the  irregularity  by  obtaining  a  rule  against 
the  plaintiff  to  file  the  security  for  costs. 

A  SUIT  was  commenced  against  the  relator 
by  the  filing  of  a  declaration  in  the  C.  P. 
of  Broorae.  The  copy  of  the  declaration  was 
served  upon  the  relator  whilst  he  was  out  of 
the  County  of  Broome,  and  for  this  cause  he 
moved  to  set  aside  the  proceedings  of  the 
plaintiff.  The  motion  of  the  defendant  was 
resisted,  by  showing  that  the  defendant  had 
obtained  a  rule  requiring  the  plaintiff  to  file 
security  for  costs  in  the  suit  thus  pending,  and 
the  C.  P.  for  this  cause  refused  to  set  aside 
the  proceedings  of  the  plaintiff.  A  mandamus 
was  now  asked  for,  requiring  the  C.  P.  to  grant 
the  motion  of  the  defendant,  which  was  denied 
by  the  court  on  the  ground  that  by  asking  for 
security  for  costs,  the  defendant  had  given  ju- 
risdiction to  the  C.P.  over  his  person,  and  had 
waived  the  irregularity  of  which  he  com- 
plained. 
Cited  in-3  Hun.  673;  11  Barb.,  618;  6  T.  &  C.,1128. 


port  in  favor  of  the  claimant  for  $909.  Dec. 
7,  the  claimant  died, and  now  a  motion  is  made, 
on  notice  to  the  defendant,  for  leave  to  enter 
judgment  in  the  names  of  the  original  parties. 
Mr.  R.  W.  Peckham,  for  the  motion. 

By  the  Court,  Nelson,  «7.  The  provisions 
of  the  Revised  Statutes,  2  R.  S.,  89,  sec.  87, 
and  2  R.  S.,  385,  sec.  48,  authorize  us  to  say 
that  the  report  of  the  referees  in  this  case  is 
within  the  spirit  of  the  Act  allowing  final  judg- 
ment to  be  entered  in  the  names  of  the  original 
parties  within  two  terms  after  a  verdict,  if  ei- 
ther party  die  before  judgment  be  actually  en- 
tered. 2  R.  S.,  387,  sec.  4.  Judgment,  there- 
fore, may  be  entered  upon  the  report,  the  same 
as  after  a  verdict,  by  the  leave  of  the  court, 
which  is  correctly  applied  for  at  a  special  term; 
but  the  rule  for  confirmation  and  judgment 
must  be  entered  at  a  general  term,  and  within 
two  terms  after  the  report.  Judgment  is  en- 
tered upon  the  report  in  the  same  manner  and 
with  the  like  effect  as  upon  the  verdict  of  a 
jury;  consequently,  the  rule  for  *judg-  [*6O2 
ment  does  not  become  perfect  until  the  expira- 
ration  of  four  days,  within  which  time  the  de- 
fendant may  move  to  set  aside  the  report. 

Cited  in— 21  Hun,  512 :  37  Barb.,  234 ;  20  How.  Pr., 
374 ;  14  Abb.  Pr.,  88 ;  3  Sandf .,  661 ;  Co.  R.  N.  S.,  89. 


6O1*]  *W.  BURHANS 

v. 
J.  L.  BURHANS,  Executor  of  J.  BURHANS. 

Practice — Reference  of  Cause  under  Agreement — 
Death  of  Party — Entry  of  Judgment — Statute. 

Where  a  cause  is  referred  on  an  agreement  ac- 
cording to  the  statute,  between  a  claimant  and  the 
executor  of  a  deceased  person,  and  a  report  is  made, 
and  the  claimant  dies  after  the  report  and  before 
judgment  actually  entered,  the  court  on  motion  at 
a  special  term,  will  give  leave  to  have  Judgment  en- 
tered in  the  names  of  the  original  parties,  at  any 
time  within  two  terms  after  the  report ;  the  rule 
for  confirmation  and  judgment  to  be  entered  at  a 
general  term. 

Citations— 2  R,  S.,  89;  sec.  37;  383,  sec.  48 ;  387,  sec.  4. 

¥  BURHANS,  and  J.  L.  Burhans  as  ex- 
.  ecutor  of  J.  Burhans,  entered  into  an 
agreement  in  writing  to  refer  the  claims  of  W. 
Burhans  upon  the  estate  of  J.  Burhans  to  three 
disinterested  persons,  which  was  approved  by 
the  surrogate,  and  a  rule  was  entered  in  this 
court  referring  the  matter  in  controversy  to  the 
persons  thus  selected,  in  pursuance  of  the  pro- 
visions of  the  Revised  Statutes,  2  R.  8.,  88, 
sec.  36.  Nov.  18,  last,  the  referees  made  a  re- 
WEND.  10. 


STODDARD  9.  COFFIN 

On  a  motion  to  be  discharged  under  the  provisions 
of  the  Statute  to  Abolish  Imprisonment  for  Debt 
from  an  Arrest  by  Capias,  the  facts  authorizing  an 
arrest  by  warrant  under  that  Act  will  not  be  heard 
in  opposition  to  the  motion. 

Citations— Laws  of  1831,  398,  sec.  2. 

rPHE  defendant  was  arrested  on  a  capias  ad 
-L  respondendum  in  an  action  of  assumpsit, 
and  gave  bail  to  the  sheriff.  He  now  applies 
to  set  aside  the  arrest,  and  that  the  bail  bond 
be  delivered  up  on  the  ground  that  he  was  a 
resident  of  this  State  at  the  time  of  the  arrest, 
and  had  been  for  at  least  one  month  previous 
thereto.  The  motion  was  attempted  to  be  re- 
sisted, on  the  ground  that  the  debt  respecting 
which  the  suit  was  brought  was  fraudulently 
contracted. 

By  the  Court,  Nelson,  J.  The  defendant 
having  been  a  resident  of  this  State  for  at  least 
one  month  previous  to  the  commencement  of 
the  suit  against  him,  the  motion  must  be  grant- 
ed. Laws  of  1831,  p.  396,  sec.  2.  The  objec- 
tion that  the  debt  respecting  which  the  suit  is 
brought  was  fraudulently  contracted,  cannot 
be  heard  in  opposition  to  this  motion.  If  facts 
exist  authorizing  the  arrest  of  a  party  within 
the  provisions  of  the  statute,  the  mode  pointed 
out  in  the  statute  must  be  pursued,  and  the  de- 
fendant then  will  have  an  opportunity  to  con- 
trovert the  allegations  of  the  plaintiff,  which 
now  he  would  not  have,  should  the  opposition 
to  his  motion  now  set  up  be  entertained. 

Motion  granted. 


•ALEXANDER  9.  MILLER.     [*6O3 

A  replication  that  the  discharge  of  the  defendant 
as  an  insolvent  debtor  was  obtained  by  fraud,  ac- 
companied with  notice  of  the  facts  which  will  be 
insisted  upon  at  the  trial  is  not  a  special  pleading, 
requiring  the  signature  of  counsel. 
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Citations— 2  B.  S.,  355,  sec.  26  ;  2  Cai..  60 ;  8  Johns., 
328;  Graham,  Pr.,  210. 

THE  defendant  pleaded  his  discharge  as  an 
insolvent  debtor,  to  which  the  plaintiff 
put  in  a  general  replication  that  the  discharge 
was  obtained  by  fraud,  and  accompanied  the 
replication  with  a  notice  of  the  facts  which  he 
would  insist  upon  in  support  thereof.  The 
replication  not  being  signed  by  counsel,  the 
defendant's  attorney  disregarded  it.and  entered 
the  plaintiff's  default  as  for  want  of  a  replica- 
tion, which  was  now  moved  to  be  set  aside. 

By  the  Court,  Nelson,  J.  A.  replication  with 
notice, as  put  in  by  the  plaintiff,  is  conformable 
to  the  Statute  2  R.  S.,  355,  sec.  26,  and  is  not 
a  special  pleading,  within  the  rule  or  the  reason 
of  it,  requiring  the  signature  of  counsel.  2 
Cai.,  60;  8  Johns.,  328;  Graham,  Pr.,  210,  and 
cases  cited. 

The  motion  is  granted. 


CRIPPEN  v.  INGERSOLL. 

A  party  on  a  special  motion  is  not  entitled  to  costs, 
where  the  motion  is  granted  without  opposition.and 
costs  are  not  asked  for  in  the  notice. 

AT  a  previous  term,  the  plaintiff  obtained  a 
rule  setting  aside  a  default  entered  by  the 
defendant  for  the  neglect  of  the  plaintiff  to  de- 
clare, with  costs  to  be  paid  by  tlie  defendant. 
The  defendant  now  moved  to  vacate  so  much 
of  the  rule  as  gives  costs,  on  the  ground  that 
the  plaintiff  in  his  notice  had  not  asked  for 
costs,  the  notice  being  generally  that  the  court 
would  be  moved  to  set  aside  the  default  and  all 
subsequent  proceedings  for  irregularity,  and 
for  such  other  relief  as  might  be  proper  ;  and 
6O4*]  *the  rule  setting  aside  the  default  being 
obtained  by  default,  no  one  appearing  to  op- 
pose. 

By  the  Court,  Nelson,  J.  The  portion  of 
the  rule  giving  costs  of  the  motion  to  set  aside 
the  default  was  erroneously  entered.  The  court 
do  not  examine  into,  and  in  the  legal  sense  of 
the  term,  do  not  pass  judgment  upon  the  mer- 
its of  a  motion  duly  noticed  and  not  opposed 
by  the  adverse  party,  for  the  reason  that  his 
silence  is  an  acknowledgment  that  the  party 
moving  is  entitled  to  all  he  asks  for;  but  he  is 
entitled  to  no  more  than  he  asks  for  in  his  no- 
tice, and  if  he  takes  more,  he  does  so  at  his 
peril.  Here  the  party  took  more  than  he  was 
entitled  to  take,  and  the  present  motion  must  be 
granted,  with  costs. 

Cited  in— 5  How.  Pr.,  134. 


CARPENTER  t>.  PAYNE. 

Practice  —  Variance — Amendment  —  Failure  of 
Defendant  to  Prepare  for  Trial. 

Where  a  defendant  who  has  a  defense  on  the  mer- 
its, relies  upon  a  variance  between  the  declaration 
and  an  instrument  declared  on,  and  does  not  pre- 
pare for  trial,  and  the  circuit  Judge  disregards  the 


variance  and  permits  the  plaintiff  to  take  a  verdict, 
court  will  not  permit  the  plaintiff  to  amend 


the 


v  vouii  win  inn  IMTIIIH  me  pmiimir  to  amend 
without  vacating  his  verdict:  but  he  will  be  permit- 
ted to  do  so  without  costa. 
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THE  plaintiff  declared  on  a  submission  to 
arbitration  and  award  in  pursuance  there- 
of ;  he  alleged  that  the  submission  was  of 
all  matters  in  difference  between  the  parties, 
and  also  all  matters  in  difference  between  the 
late  firms  of  S.  Payne  &  Co.,  A  Payne  &  Co  , 
and  S.  &  A.  Payne,  of  which  firms  respectively 
Samuel  Payne,  the  defendant  in  this  suit,  was 
a  member.  On  the  trial,  the  plaintiff  produced 
a  submission  corresponding  with  that  declared 
on,  except  that  the  words  "N.  Payne  &  Co." 
stood  in  the  place  of  A.  Payne  &  Co.,  the  lat- 
ter words  having  been  erroneously  stated  in 
the  declaration,  i.  e.,  the  letter  A  having  been 
substituted  for  N.  The  defendant  objected  to 
the  variance,  but  the  circuit  judge  overruled 
the  objection,  and  a  verdict  was  rendered  for 
the  plaintiff.  The  defendant  made  a  case  to 
move  for  a  new  trial.  The  plaintiff  now  moved 
to  amend  the  declaration  and  circuit  roll,  and 
*make  it  conformable  to  the  proof.  The  [*6O5 
motion  was  resisted  on  an  affidavit  of  the  de- 
fendant, stating  that  he  had  a  good  defense  on 
the  merits,  but  that  under  the  advice  of  coun- 
sel, relying  upon  the  variance,  he  had  not  pre- 
pared for  his  defense. 

Mr.  A.  Sampson,  for  the  plaintiff,  said  that 
this  manifestly  was  a  mere  clerical  error,  and 
the  plaintiff  should  be  allowed  to  amend.  He 
cited  1  Cow.,  131  ;  2  Id.,  515  ;  4  Id.,  124  ;  7 
Wend.,  484. 

Mr.  I.  L.  Wendell,  for  the  defendant,  ad- 
mitted that  the  cases  cited  would  justify  an 
amendment,  were  it  not  for  the  fact  that  the 
defendant  had  relied  upon  the  variance  and, 
therefore,  had  not  availed  himself  of  his  de- 
fense on  the  merits.  This  is  the  test  by  which 
the  right  to  amend  is  to  be  determined.  18 
Johns.,  510;  6  Cow.,  367;  7  Id.,  517;  1  Wend., 
72. 

By  the  Court,  Savage,  Ch.  J.  This  is  a 
mere  clerical  error,  and  the  plaintiff  is  entitled 
to  amend;  but  the  defendant  swearing  to  a  de- 
fense, and  that,  relying  upon  the  variance,  he 
omitted  to  prepare  for  trial,  we  cannot  permit 
the  verdict  to  stand.  The  defendant  ought  not 
to  have  availed  himself  of  the  technical  error 
in  the  declaration, but  should  have  put  forward 
his  defense;  still,  strictly  he  might  take  the 
course  which  he  has  adopted,  and  all  we  can 
do  is  to  relieve  the  plaintiff  without  subjecting 
him  to  costs. 

Let  a  rule  be  entered  that  the  plaintiff  have 
leave  to  vacate  his  verdict,  and  to  amend  his  decla- 
ration, without  costs. 

Cited  in-19  Wend.,',542. 


*PAYN  v.  LANSING.        [*6O6 

Costs  in  Interlocutory  Proceedings. 

In  all  interlocutory  proceeding  in  the  progress  of 
a  suit,  in  which  the  plaintiff  obtains  a  rule  for  costs 
against  the  defendant,  he  is  entitled  to  charge  his 
costs  at  the  rate  allowed  for  services  in  this  court, 
without  regard  to  the  amount  of  the  demand  for 
;he  recovery  of  which  the  suit  is  brought. 

Citations— 2  Johns.  Cas.,  104. 

THE  plaintiff,  at  the  last  October  Term,  ob- 
tained a  rule  against  the  defendant  for 
:ost8  for  attending  to  oppose  a  motion,  and 
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presented  a  bill,  the  items  whereof  were  ac- 
cording to  the  rate  established  for  this  court, 
for  taxation.  The  defendant  made  affidavit 
that  the  utmost  amount  of  the  plaintiff's  de- 
mand did  not  exceed  $200,  and  insisted  be- 
fore the  taxing  officer  that  the  plaintiff  was 
entitled  only  to  costs  at  and  after  the  rate 
allowed  for  similar  services  in  the  C.  P.  ;  in 
answer  to  which  the  plaintiff  produced  his 
declaration,  consisting  of  several  counts,  one 
of  which  was  on  an  insimul  computassent,  in 
which  the  balance  stated  to  be  found  due  the 
plaintiff  was  $500.  The  costs  were  taxed  at  the 
C.  P.  rate  of  costs,  and  the  plaintiff  now  moved 
for  a  re-taxation. 

By  the  Court,  Savage,  Ch.  J.  Costs  like 
those  claimed  in  this  case  are  not  regulated  by 
statute,  which  applies  only  to  final  costs,  after 
a  suit  is  terminated.  Interlocutory  costs  are 
not  specially  authorized  by  statute  except  in  a 
few  instances.  There  are  a  variety  of  cases 
where  costs  are  given,  not  by  virtue  of  any 
statute,  but  by  the  equity  and  discretion  of  the 
court,  2  Johns.  C.,  104;  and  in  all  such  cases, 
the  costs  of  the  court  in  which  the  suit  is  pend- 
ing are  intended.  The  taxing  officer  is  not  au- 
thorized to  receive  evidence  of  the  amount  of 
the  plaintiff's  claim  for  the  purpose  of  enabling 
him  to  determine  whether  he  will  recover  over 
$250;  he  might  as  well  receive  proof  that  the 
plaintiff  was  not  entitled  to  recover  at  all.  The 
plaintiff  is  entitled  to  the  costs  of  this  court, 
and  a  re-taxation  is,  therefore,  ordered. 


6O7*]    *POTTER  «.  RICHARDS. 

The  costs  and  expenses  allowed  to  a  defendant 
who  is  discharged  from  arrest,  on  a  warrant  issued 
under  the  Act  to  Punish  Fraudulent  Debtors,  are 
taxable  costs  according  to  the  fee-bill,  and  no 
other. 

HHHE  plaintiff  having  commenced  a  suit  in 
-L  this  court  against  the  defendant,  obtained 
a  warrant  against  him  under  the  provisions  of 
the  Act  to  Abolish  Imprisonment  and  Punish 
Fraudulent  Debtors,  Lawsof  1831,  p.  396,  sees. 
&-5,  whereon  the  defendant  was  arrested  and 
brought  before  a  commissioner  who,  after  re- 
ceiving the  defendant's  affidavit  and  examining 
him  on  oath,  dismissed  the  complaint  and  di- 
rected the  defendant  to  be  discharged  from 
custody.  The  defendant  thereupon  made  out 
a  bill  of  costs  incurred  in  the  proceeding,  and 
had  the  same  taxed  by  a  commissioner,  on  no- 
tice to  the  plaintiff.  The  commissioner  al- 
lowed a  counsel  fee  of  $10,  it  being  shown  that 
two  counsel  attended  for  the  defendant  on  the 
return  of  the  warrant;  he  also  allowed  $2  for 
the  defendant's  time,  $1.50  for  carriage  hire, 
and  $2.50  for  the  defendant's  expenses.  These 
items  were  objected  to  by  the  plaintiff,  who 
now  moves  for  a  re-taxation. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 
The  statute  provides  that  when  a  complaint 
like  that  instituted  here  shall  be  dismissed, 
the  party  making  the  same  shall  be  liable  for 
all  fees  to  officers  and  for  all  cost  and  expenses 
which  thedefendant  shall  have  incurred.  Laws 
of  1831,  p.  401,  sec.  22.  This  provision  gives 
the  defendant  no  more  than  ordinary  taxable 
costs.  The  words  "  damages  and  costs,"  in  a 
statute  include  only  taxable  costs  according  to 
WEND.  10. 


the  fee-bill.  1  R.  L.,  328,  sec.  23  ;  Cow.  Tr.( 
266;  16  Johns.,  141;  2  Id.,  107.  The  words 
"costs  and  expenses, "  are  synonymous,  2  Dunl. 
Pr.,  708,  735,  736;  and  the  word  "charges,"  is 
of  the  like  import,  1  R.  L.,  519,  sec.  7;  2  Dunl. 
Pr.,  710.  As  to  the  allowance  for  time,  it  was 
wholly  unauthorized.  See  1  Chit.  Cr.,  9,  613, 
826,  as  to  allowance  to  prosecutors  under  En- 
glish Statutes. 

*Mr.  N.  P.  Randall,  for  the  defend-[*6O8 
ant,  submitted  whether  the  costs  given  by  the 
statute  could  be  taxed  and  collected  by  attach- 
ment; if  not,  he  contended  that  the  taxation 
was  a  nullity,  and  a  relaxation  would  not  be 
ordered.  Upon  the  merits,  he  insisted  that  the 
object  of  the  statute  was  to  make  the  defend- 
ant whole  by  allowing  him  not  only  the  fees 
paid  to  officers,  but  all  costs  and  expenses  in- 
curred by  him.  The  fee-bill  makes  no  provis- 
ion for  a  case  like  this. 

By  the  Court,  Savage,  Ch.  J.  A  taxation 
was,  undoubtedly,  proper;  there  was  a  suit 
pending,  and  in  a  proceeding  had  therein,  the 
defendant  became  entitled  to  costs.which  could 
be  liquidated  only  by  taxation.  I  am  of  opin- 
ion, however,  that  the  commissioner  erred  in 
the  taxation.  Besides  fees  to  officers,  the  stat- 
ute allows  cost  and  expenses  incurred  by  the 
defendant;  these  terms  do  not  mean  all  expenses 
which  may  be  incurred ;  they  mean  only 
taxable  costs.  When  the  Legislature  intend 
to  give  a  party  his  disbursements  they  use  that 
term;  they  have  not  done  so  here,  and  the  de- 
fendant can  have  no  other  fees,  costs  or  ex- 
penses, than  are  provided  by  statute.  A  re- 
taxation,  therefoi-e,  is  ordered. 
Cited  in-38  N.  J.  L.,  390. 


Ex  PARTE  W.  SPENCER, 

t>. 
R.    J.    HILTON,  Esq.,  a  Commissioner 

ex  officio. 

Proceedings    under  Act  to  Punish  Fraudulent 
Debtors — Remedies — Certiorari — Mandamus. 

If  a  defendant  arrested  on  a  warrant  under  the 
Act  to  Punish  Fraudulent  Debtors  does  not,  when 
brought  before  the  officer,  controvert  the  facts  and 
circumstances  on  which  the  warrant  issued,  and 
verify  his  allegations  by  his  own  affidavit,  or  by 
proof,  it  is  the  duty  of  the  officer  to  commit  him. 

The  complainant  is  not  bound  to  produce 
proof  to  substantiate  his  charges  until  after  the 
same  have  been  controverted  by  the  defendant's 
affidavit  or  by  proof. 

Where  the  officer  improperly  discharges  the  com- 
plaint, the  remedy  is  by  certiorarf,  and  not  by  nian- 
damus. 

THE  relator  commenced  a  suit  in  this  court 
against  J.  T.  Hildrcth,  and  obtained  a  war- 
rant against  him  under  the  Act  to  Abolish  Im- 
prisonment and  Punish  Fraudulent  Debtors, 
on  an  affidavit  that  Hildreth  had  fraudulently 
contracted  the  debt  'respecting  which  [*OOJ> 
the  suit  was  brought,  etc.  Hildreth  was  arrested 
served  with  a  copy  of  the  affidavit  and  brought 
before  the  officer  who  issued  the  warrant.  On 
coming  before  the  officer,  he  denied  orally  the 
allegations  of  the  complainant  and  required 
him  to  substantiate  the  same  by  proof.  The 
complainant  insisted  that  the  affidavit  on  which 
the  warrant  had  issued  was  sufficient  to  put 
the  defendant  on  his  defense,  and  to  require 
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him  to  controvert  the  facts  and  circumstances 
on  which  the  warrant  had  issued  by  his  own 
oath,  or  by  the  testimony  of  witnesses.  The 
officer  decided  that  the  affidavit  on  which  the 
warrant  had  issued  was  not  enough  to  put  the 
defendant  on  his  defense  ;  that  the  complaint 
must  be  substantiated  by  the  oath  of  the  com- 
plainant or  by  the  testimony  of  witnesses,  and 
and  that  the  defendant  had  the  right  to  be  pres- 
ent, hear  and  examine  the  witnesses  produced 
in  support  of  the  complaint.  The  complainant 
not  offering  himself  to  be  examined,  and  pro- 
ducing no  proof  in  support  of  the  complaint, 
the  officer  discharged  the  same  for  want  of 
proof.  Upon  these  facts  the  relator  asked  for 
a  mandamus  or  certiorari,  whichever  he  might, 
in  the  opinion  of  the  court,  be  entitled  to. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  what  is  the  mode  of  proceeding  when  the 
defendant  is  brought  up  upon  a  warrant  issued 
under  this  Act?  The  language  of  the  7th  section 
is,  that  "  He  may  controvert  any  of  the  facts 
and  circumstances  on  which  such  warrant  is- 
sued and  may,  at  his  option,  verify  his  allega- 
tions by  his  own  affidavit."  Previous  to  the 
issuing  of  the  warrant,  satisfactory  evidence 
must  have  been  produced  to  the  officer,  prov- 
ing the  particulars  required  by  the  statute  to  be 
proved;  Jhis  may  have  been  done  by  the  affi- 
davit of  the  plaintiff  or  of  some  other  person  or 
persons.  The  proof ,  to  authorize  the  issuing  the 
warrant  must  be  sufficient,  uncontradicted,  to 
6 1O*] justify  the  imprisonment  of  the  *def end- 
ant.  Copies  of  the  affidavit  upon  which  the 
warrant  issued  must  be  delivered  to  the  defend- 
ant when  the  warrant  is  served.  The  defend- 
ant, therefore,  comes  before  the  officer  fully 
apprized,  not  only  of  the  plaintiff's  allegations 
but  of  the  proof  on  which  he'relies.  Suppose, 
when  the  defendant  is  brought  before  the  offi- 
cer, he  stands  mute,  what  is  the  officer  to  do  ? 
He  has  the  parties  before  him  ;  he  has  the 
plaintiff's  declaration  and  proof,  which  he  has 
adjudged  sufficient,  and  both  have  been  served 
upon  the  defendant.  Can  the  officer  discharge 
the  defendant  under  such  circumstances?  That 
would  be  admitting  that  there  was  not  suffi- 
cient cause  for  issuing  the  warrant.  If  the 
proof  was  sufficient  to  authorize  the  warrant,  it 
would,  undoubtedly,  be  the  duty  of  the  officer 
in  such  case  to  commit  the  defendant.  Sup- 
pose, again,  the  defendant  does  not  stand  mute, 
but  says,  in  the  language  of  the  statutes,  that 
he  controverts  the  facts  and  circumstances  on 
which  the  warrant  issued,  without  offering  his 
affidavit,  or  any  proof:  what  then  is  the  officer 
to  do?  On  the  part  of  the  plaintiff  the  case  is 
made  out;  he  has  shown  sufficient  cause,  if  un- 
contradicted by  evidence,  to  warrant  the  com- 
mitment of  the  defendant;  shall  the  defendant 
by  his  plea  of  the  general  issue,  after  the  plaint- 
iff's proof  has  been  given  put  a  stop  to  the  pro- 
ceedings, and  call  for  further  proof?  Certainly 
not.  In  the  present  state  of  the  case  there  is 
proof  enough.  The  same  proof  was  given  ex 
parte  before  the  issuing  the  warrant,  which 
would  have  been  sufficient  if  given  after  a  plea 
of  the  general  issue. 

This  is  a  proceeding  sui  generis.  It  is  not 
analogous  to  the  service  of  a  declaration  in  a 
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civil  suit,  nor  that  of  a  warrant  in  a  criminal 
proceeding.  The  object  of  serving  the  affidavits 
upon  the  defendant  with  the  warrant  is,  to  en- 
able him  to  be  prepared  to  answer  the  charges 
by  his  own  affidavit,  or  by  proof.  If  he  choose 
to  do  neither,  but  simply  denies  the  truth  of 
what  has  been  proven,  he  must  stand  in  the 
same  situation  as  if  the  proof  had  been  given 
after  his  plea;  and  in  such  case  can  there  be  a 
doubt  that  he  must  be  committed?  This  view 
of  the  practice  to  be  adopted  is  corroborated  by 
the  other  provisions  of  the  Act.  If  it  had  been 
intended  that  the  plaintiff  should  produce  proof 
the  provisions  would  have  been  similar  to  the 
*  Act  regulating  criminal  proceedings;  [*611 
but  nothing  is  said  about  other  proof,  until  the 
defendant  shall  have  controverted  the  plaint- 
iff's allegations,  and  verified  his  own  allega- 
tions by  his  own  affidavit;  but  as  he  may  be 
sworn  or  not  at  his  option,  he  undoubtedly  may, 
in  the  first  instance,  introduce  his  proof  with- 
out being  sworn  himself. 

The  9th  section  declares. that  if  the  officer  is 
satisfied  that  the  allegations  of  the  complain- 
ant are  substantiated,  etc.,  he  shall  commit  the 
defendant.  To  give  these  words  their  proper 
signification  we  must  have  reference  to  the  stage 
of  the  proceedings  supposed,  to  wit :  the  close  of 
a  contested  investigation,  after  witnesses  have 
been  examined  on  both  sides.  Take,  for  ex- 
ample, the  supposition  which  I  have  first  put 
— that  the  defendant  said  nothing;  could  the 
officer  hesitate  to  say  that  the  plaintiff's  allega- 
tions were  substantiated,  and  could  he  refuse 
to  direct  the  commitment  of  the  defendant?  I 
apprehend  not ;  and  yet,  if  to  substantiate 
means  to  establish  by  proof,  the  allegations  of 
the  complainant  would  not  be  substantiated. 
The  substantiation  can  only  be  necessary  after 
the  plaintiff's  case  has  been  controverted  by 
the  defendant's  affidavit,  or  by  proof.  These 
proceedings  are  more  analogous  to  those  in 
chancery  than  in  a  court  of  law.  The  affida- 
vits served  with  the  warrant  are  the  complain- 
ant's bill  and  proofs,  to  which  the  defendant 
is  required  to  appear  and  answer  by  proofs, 
before  the  plaintiff  can  be  called  upon  for 
further  proof.  But  the  analogy  is  not  perfect 
to  any  proceedings  known  to  our  laws.  We 
must  construe  the  statute  by  itself.  The  ob- 
ject is  to  afford  a  summary  remedy  against 
fraudulent  debtors,  and  to  give  to  both  parties 
the  benefit  of  their  own  oaths.  To  allow  the 
defendant,  therefore,  without  his  own  oath  or 
proof,  to  call  for  proof  to  substantiate  the 
plaintiff's  oath  or  proof,  would  seem  to  subvert 
what  was  intended  as  the  order  of  proceeding. 

A  certiorari  is  allowed  to  review  the  proceed- 
ings of  the  commissioner;  a  mandamus  is  not 
proper,  because  the  officer  has  acted  definitively. 

Distinguished— 5  Denio,  63. 

Cited  in-4  Hill.,  583 ;  6  N.  Y.,  313 ;  5  Abb.  N.  S..  66  : 
3  Bank.  Keg.,  559;  39  Mich.,  774. 


*Ex  PARTE  HUMPHREY  ET  AL.,  Su- 
perintendents  of  the  Poor  of  the  County  of 
MONROE. 

Quo  Warranto — Appointment  of  Superintend- 
ents of  Poor — Statute. 

In  the  appointment  of  Superintendents  of  the 
Poor,  if  no  nomination  is  made  by  a  majority  of  the 
Hoard  of  Supervisors  after  an  ineffectual  attempt 

\VKND.  10. 


1S!4 


Ex  PARTK  HUMPHREY. 


612; 


for  that  purpose,  and  a  nomination  is  made  by  the 
judjres.  the  two  chambers,  when  convened  to  com- 
pare their  nominations,  may  proceed  to  elect  by 
ballot,  in  the  same  manner  as  it',  on  comparison,  it 
was  found  that  there  was  a  disagreement  in  nom- 
ination. 


is  a  question  in  the  nature  of  &  quo  war- 
J-  ranto,  to  determine  whether  certain  in- 
dividuals, appointed  Superintendents  of  the 
Poor  of  the  County  of  Monroe  in  October  last, 
were  legally  appointed. 

The  statute  directs  that  the  Superintendents 
of  the  Poor  shall  be  appointed  by  the  Board  of 
Supervisors  and  the  judges  of  the  Court  of  C. 
P.  of  the  respective  counties,  in  the  same  man- 
ner and  at  the  same  time  as  commissioners  of 
deeds  are  required  by  the  Revised  Statutes  to 
be  appointed,  Laws  of  1832,  p.  506,  sec.  4. 
That  manner  is  as  follows:  The  judges  and  the 
Supervisors  meet  in  separate  chambers,  on  the 
day  and  at  the  place  of  the  annual  meeting  of 
the  Board  of  Supervisors;  when  so  met,  they 
nominate  in  separate  lists  the  number  of  per- 
sons to  be  appointed  commissioners  of  deeds; 
they  then  meet  together  for  the  purpose  of 
comparing  their  respective  nominations  on  the 
day  on  which  the  nominations  are  made,  or 
on  the  day  following;  if  they  agree  in  whole  or 
in  part  in  such  nominations,  the  persons  on 
whom  they  agree  are  appointed;  if  they  disa- 
gree in  whole  or  in  part,  they  immediately  pro- 
ceed to  elect  by  joint  ballot  from  the  persons 
nominated,  so  many  as  are  necessary  to  com- 
plete the  number  of  commissioners  to  be  ap- 
pointed. A  certificate  is  then  made  out,  con- 
taining the  names  of  the  persons  appointed, 
which  is  signed  by  the  first  or  senior  judge 
and  by  the  chairman  of  the  Board  of  Super- 
visors, and  filed  in  the  office  of  the  clerk  of  the 
county.  1  R.  S.,  109,  sec.  29. 

On  the  first  day  of  the  annual  meeting  of 
the  Board  of  Supervisors  of  the  County  of 
613*]  Monroe  in  Oct.,  1833,  the  Board  Con- 
sisting of  the  number  of  sixteen,  being  all  the 
Supervisors  of  the  county,  after  having  ap- 
pointed a  chairman,  proceeded  to  ballot  for  the 
nomination  of  commissioners  of  deeds  and  Su- 
perintendents of  the  Poor,  and  having  nomi- 
nated several  commissioners  of  deeds.continued 
balloting  for  superintendents  until  midnight, 
when  they  adjourned.  During  the  balloting 
for  Superintendents,  nine  of  the  Supervisors 
balloted  for  nine  different  candidates  each 
time;  so  that  no  Supervisor  balloted  twice  in 
succession  for  the  same  candidate.  The  other 
seven  Supervisors  respectively  balloted  for  the 
same  candidates  in  succession,  and  repeatedly 
offered  to  ballot  for  such  candidates  as  the  nine 
Supervisors  or  any  part  of  them  might  desig- 
nate, in  order  that  a  nomination  of  Superin- 
tendents might  be  made  by  the  Board  of  Su- 
pervisors; but  the  nine  refused  to  enter  into 
any  agreement  by  which  the  nomination  could 
be  made  by  a  majority,  and  none  was  made 
unless  the  concurrence  of  the  seven  Supervis- 
ors could  be  considered  a  nomination.  On  the 
following  day,  the  judges  and  Supervisors  met 
to  compare  their  nominations,  and  elected  a 
chairman  to  preside.  Finding  their  nomina- 
tions for  commissioners  not  to  agree,  they  pro- 
ceeded to  elect  commissioners  by  joint  ballot. 
A  motion  was  then  made  by  one  of  the  seven 
Supervisors  to  proceed  to  elect  by  joint  ballot 
the  Superintendents  of  the  Poor  o"f  the  County, 
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which  motion  was  carried  by  a  majority  of 
the  judges  and  Supervisors,  the  nine  Super- 
visors voting  against  the  motion,  and  entering 
their  protest  upon  the  journal  of  the  proceed- 
ings, alleging  that  Superintendents  of  the  Poor 
could  not  legally  be  elected  by  joint  ballot  un- 
til after  a  nomination  by  the  Board  of  Super- 
visors, and  that  the  Board  had  not  had  time  to- 
make  such  nomination.  The  judges  and  the 
seven  Supervisors,  being  a  majority  of  the 
whole  number  in  joint  meeting,  proceeded  U> 
elect  Superintendents  by  ballot,  and  on  count- 
ing the  ballots,  it  was  found  that  H.  L.  Stevens, 
S.  P.  Gould  and  J.  Medbury  (who  had  been 
previously  nominated  by  the  judges)  were 
elected.  A  certificate  was  then  made  of  the 
appointment  of  the  said  individuals  as  Super- 
intendents, signed  by  the  proper  officers  and 
filed.  A  case  containing  the  above  facts  was 
submitted  by  the  Superintendents  of  the  former 
year  who  claim  to  hold  over,  and  the  Superin- 
tendents appointed  in  *the  manner  [*614 
above  specified,  to  this  court  for  their  decision 
thereon. 

By  the  Court,  Savage,  Ch.  J.  I  am  of  opin- 
ion that  the  individuals  elected  by  joint  ballot 
were  legally  appointed  Superintendents  of  the 
Poor.  It  must  be  admitted  that  the  conduct 
of  the  majority  of  the  Board  of  Supervisors 
was  fraudulent.  The  law  made  it  their  duty  to 
nominate.  They  pretended  that  they  could  not 
agree;  and  that  it  was  mere  pretense,  appears 
from  the  case  submitted  to  us.  I,  therefore, 
assume  the  fact  that  the  Supervisors  refused 
to  nominate.  The  judges  did  nominate,  and 
there  being  no  nomination  by  the  Supervisors 
of  the  persons  nominated  by  the  judges,  the 
event  had  happened  which  made  a  joint  ballot 
necessary.  This  is  denied  by  the  counsel  for 
the  Superintendents  who  claim  to  hold  over, 
because,  he  insists,  a  nomination  is  necessary 
by  the  Supervisors  as  well  as  by  the  judges. 
This  is  a  mode  of  ascertaining  whether  the  two 
Boards  agree  in  the  appointment  of  the  same 
persons.  If  neither  board  should  nominate, 
there  could  be  no  appointment ;  if  both  nom- 
inate and  agree,  the  appointment  is  ipso  facto 
made;  if  they  disagree,  then  a  joint  ballot  de- 
cides the  matter.  In  this  case,  all  the  persons 
necessary  to  an  appointment  were  present ; 
there  was  no  want  of  jurisdiction,  it  is  a  mere 
question  of  regularity;  the  statute  is  directory 
to  each  Board.  There  was  one  nomination 
made,  and  the  two  Boards  did  not  agree  ;  a 
joint  ballot  was,  therefore,  proper.  It  cannot 
be  in  the  power  of  one  Board  thus  to  violate 
their  duty  and  be  screened  from  punishment. 
Had  they  refused  to  meet  according  to  law, 
they  might  have  been  indicted; they,  therefore, 
met  professedly  to  perform  their  duty,  but  in 
reality  to  violate  the  duty  which  they  were 
sworn  to  perform.  Shall  they  be  permitted  to 
do  this?  Ha'd  they  openly  refused  to  nominate, 
such  refusal,  I  think,  in  charity  to  the  Super- 
visors, should  be  considered  a  disagreement  to 
the  nomination  of  the  judges.  So  if  they,  in 
point  of  fact,  bad  been  unable  to  nominate, the 
result  should  be  the  same.  The  present  inabil- 
ity was  either  voluntary  or  involuntarv,  and  in 
either  case  should  be  considered  a  disagree- 
ment in  nominations,  rendering  a  joint  ballot 
necessary  and  proper. 

Cited  in-26  Wend.,  M2;  17  Abb.  Pr.,  309. 

97* 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1834 


*Ex  PARTE  BAGG 

v. 
JEFFERSON  C.  P. 


A  note  cannot  be  set  off  against  a  judgment. 
Citation— 6  Cow.,  598. 

fPHE  C.  P.  of  Jefferson  set  off  a  note  against 
-L  a  judgment  rendered  in  favor  of  the  relator 
against  one  Wheelock.  The  judgment  was  an 
affirmance  of  a  justice's  judgment,  removed 
into  the  C.  P.  by  certiorari.  During  the  pen- 
dency of  the  suit  in  the  C.  P.,  the  relator  made 
the  note  in  question,  and  at  the  same  time  gave 
a  written  stipulation  to  Wheelock,  the  payee 
of  the  note,  that  it  should  apply  on  the  judg- 
ment, if  the  suit  terminated  in  his  favor. 

The  court  granted  a  rule  to  show  cause,  and 
the  above  facts  being  now  shown  for  cause  why 
a  mandamus  should  not  issue.  The  Court, 
Savage,  Ch.  J.,  was  of  opinion  that  the  C.  P. 
had  erred  ;  that  they  had  not  the  power  to  set 
off  a  note  against  a  judgment,  and  accordingly 
directed  an  alternative  mandamus  to  issue.  See 
tf  Cow.,  598. 

Followed— 4  How.  Pr.,  168, 172. 
Cited  in-4  Hill,  561 ;  90  N.  Y.,  206  ;  5  Barb.,  106  ;  9 
Barb.,  254 :  45  How.  Pr.,  473. 


BARNETT  v.  PARDOW. 

Justification  of  bail  in  error  is  ex  porte  by  affidavit; 
notice  of  time  and  place  of  justification  need  not  be 
given. 

"PARDOW  sued  out  a  writ  of  error,  returna- 
±  ble  in  this  court,  to  reverse  a  judgment 
rendered  in  the  Superior  Court  of  the  City  of 
N.  Y.  against  him,  in  favor  of  Barnett ;  filed 
the  writ  of  error  with  a  bond  with  sureties,  ac- 
cording to  the  requirements  of  the  statute,  and 
gave  notice  of  the  filing  of  the  same  and  of  the 
names,  etc.,  of  the  sureties.  The  defendant  in 
error  excepted  the  sufficiency  of  the  sureties, 
and  gave  notice  of  exception  ;  whereupon  the 
plaintiff  in  error,  within  ten  days  after  such 
notice,  procured  his  sureties  to  make  an  affi- 
davit that  each  of  them  was  a  householder, 
6 1 6*]  worth  double  the  *amount  of  the  pen- 
alty of  the  bond,  and  served  a  copy  thereof  on 
the  defendant  in  error,  with  notice  of  the  fil- 
ing of  the  same.  The  defendant  obtained  an 
order  from  a  commissioner,  for  the  plaintiff  to 
show  cause  why  the  writ  of  error  should  not 
be  superseded,  and  on  the  day  of  showing 
cause,  insisted  that  notice  of  the  "time  and  place 
of  justification  ought  to  have  been  given  to  the 
defendant,  so  that  he  might  have  attended  by 
counsel  and  opposed  the  justification.  The 
commissioner.after  hearing  counsel,  denied  the 
motion  for  a  supersedes.  The  defendant  ap- 
pealed to  this  court. 

Mr.  C.  O'Connor,  for  the  defendant,  in- 
sisted that  the  mode  of  justifying  bail  in  error 
is  the  same  as  in  the  original  action  ;  that  it  is 
not  ex  parte,  but  that  counsel  attended  and  op- 
pose, he  cited  Tidd,  Pr.,  1087,  1088  ;  1  Wils., 
213;  8  T.  R.,  639;  4  Burr.,  2501  ;  Barnes,  75  ; 
Sheridan  Pr.,  581  ;  Impey  K.  B.,  513,  514; 
Burns,  Pr.,  582  ;  1  Archb.,  225,  249.  He  in- 
sisted that  although  the  Revised  Statutes  on  this 
subject,  2  R.  8.,  597,  sec.  85,  direct  the  service 


of  the  copy  of  the  affidavit,  and  are  silent  as  to 
notice  of  the  time  and  place  of  justification, 
the  law  on  the  subject  and  the  practice  of  the 
court  is  not  changed,  except  that  the  service 
of  the  copy  affidavit  is  superadded ;  that  revised 
codes  must  be  construed  to  re  enact  existing 
law,  except  where  an  intention  to  change  the 
law  is  plainly  manifested,  2  Cai.  Gas.,  151  ;  20 
Johns.,  722;  That  affirmative  provisions  in  a 
statute  do  not  generally  change  the  common 
law  on  the  same  subject,  except  when  directly 
repugnant  to  it,  but  are  rather  held  to  impose 
cumulative  duties,  or  confer  cumulative  rights. 
Com.  Dig.  tit.  Parliament,  23,  24. 
Mr.  J.  Anthem,  for  the  plaintiff  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  Revised 
Statutes  have  changed  the  practice  on  this  sub- 
ject. The  Legislature  have  pointed  out  the 
mode  in  which  the  sureties  shall  justify:  "with- 
in ten  days  after  such  notice  of  exception  the 
sureties  shall  justify  by  an  affidavit  that  each 
of  them  is  a  householder,  worth  double  the 
amount,"  etc.  If  this  requirement  of  the  stat- 
ute is  complied  with,  nothing  more  can  be 
asked;  and  if  complied  *with,  what  [*617 
benefit  could  result  from  the  attendance  of  the 
defendant  in  error  at  the  time  and  place  of  jus- 
tification. Besides,  if  the  defendant  in  error 
was  to  have  notice  of  the  time  and  place  of 
justification,  what  use  could  there  be  in  sub- 
sequently serving  him  with  a  copy  of  the  affi- 
davit? The  justification  in  this  case  was  in 
compliance  with  the  statute,  and  notice  was 
not  necessary. 

The  motion  to  supersede  the  writ  of  error  is  de- 
nied, but  without  costs. 

Distinguished— 4  Bos.,  636,  637. 
Cited  in— 22  Wend.,  614. 


HARMAN  «.  GLOVER  &  SMITH. 

Peremptory  Order  for  Bill  of  Particulars — Costs. 

After  the  service  of  a  peremptory  order  for  a  bill 
of  particulars,  a  plaintiff  has  24  hours  to  furnish  it ; 
and  if  before  the  expiration  of  that  time  the  defend- 
ant gives  notice  of  motion  for  judgment  of  non 
pros.,  he  will  be  ordered  to  pay  costs. 

THE  defendant,  af  ter^n  order  to  show  cause, 
obtained  a  peremptory  order  for  a  bill  of 
particulars,  and  served  it  on  the  plaintiff's  at- 
torney, and  on  the  same  day  served  a  notice  of 
a  motion  for  judgment  of  non  pros.  On  the 
next  day  after  the  service  of  the  peremptory 
order,  the  plaintiff's  attorney  served  a  bill  of 
particulars. 

By  the  Court,  Savage,  Cti.  J.  The  motion 
is  denied,  with  costs.  Upon  service  of  the  per- 
emptory order,  the  plaintiff  was  bound  to 
furnish  a  bill  of  particulars  instanter,  which, 
within  our  rules,  means  24  hours  ;  and  within 
that  time  the  bill  in  this  case  was  delivered. 
Cited  in-4  How.  Pr.,  307 ;  2  Co.  R..  129. 


TEN  BROECK  t>.  DE  WITT. 

Costs. 

Where  a  defendant  pays  the  costs  of  a  suit  to  the 
plaintiff,  although  informed  by  a  counselor  of  this 
court  that  the  plaintiff  is  not  authorized  to  receive 

WEND.  10. 


1834 


CARLER  v.  DRAKE.    PURDY  v.  WARDELL.    MURRAY  v.  BUCK. 


617 


the  same,  the  attorneys  for  the  plaintiff  will  be  per- 
mitted to  collect  such  costs,  notwithstanding:  the 
payment. 

rpHE  defendant  paid  the  damages  and  costs 
J.  recovered  in  this  case  to  the  plaintiff,  and 
subsequently  the  attorneys  for  the  plaintiff  is- 
sued an  execution  for  the  costs.  The  defend- 
6 1 8*]  ant  moved  *to  set  aside  the  execution ; 
which  motion  was  resisted  by  proof  that  pre- 
vious to  such  payment  the  defendant  was  ad- 
vised by  a  counselor  of  this  court  that  the 
plaintiff  was  not  authorized  to  receive  the  costs. 

The  Court,  the  Chief  Justice  presiding,  re- 
fused to  set  aside  the  execution  ;  holding  that 
the  information  received  by  the  defendant  was 
equivalent  to  a  notice  from  the  attorneys  not 
to  pay  the  costs  to  the  plaintiff,  and  that  the 
attorneys,  therefore,  were  entitled  to  be  pro- 
tected by  the  court. 

Cited  in-21  Hun.  404 ;  4  Barb.,  50 ;  5  How.  Pr., 
349:  4  Bos.,  673;  2  Daly,  140;  7  Am.  Rep.,  712(44 
Miss.,  513). 


CARLER  v.  DRAKE 

An  order  to  hold  to  bail  need  not  be  indorsed  on 
the  writ;  it  is  enough  if  the  authority  to  hold  to  bail 
exists,  and  is  in  the  possession  or  under  the  control 
of  the  officer. 

rPHE  defendant  was  held  to  bail  on  a  capias 
J-  in  an  action  for  the  seduction  of  the  plaint- 
iff's daughter.  Having  obtained  a  copy  of  the 
writ,  and  no  order  to  hold  to  bail  being  in- 
dorsed on  it,  he  moved  to  have  the  bail-bond 
delivered  up  to  be  canceled.  On  the  part  of 
the  plaintiff  it  was  shown  that  an  order  to  hold 
to  bail  was  made  and  indorsed  on  the  affidavit 
on  which  the  same  was  founded,  and  that  the 
order  was  delivered  to  the  deputy-sheriff  at  the 
same  time  with  the  capias,  and  that  he  handed 
it  back  to  the  plaintiff's  attorney. 

By  the  Court,  Savage,  Ch.  J.  It  is  usual 
and  proper  to  indorse  the  order  to  hold  to  bail 
on  the  capias,  but  it  is  not  indispensable  that  it 
should  be  so  indorsed.  It  may  be  on  a  sepa- 
rate paper,  and  provided  the  authority  exists 
and  is  in  the  possession  of  the  officer  or  under 
his  control,  the  defendant  is  properly  held  to 
bail,  whether  it  be  indorsed  on  the  writ  or  not. 

Motion  denied. 

Cited  in-38  N.  J.  L.,  184-5. 
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•PURDY 

v. 
WARDELL  &  M'COUN. 


If  a  defendant  is  outnumbered  in  witnesses  on  a 
motion  to  change  the  venue,  he  cannot  renew  his 
motion  by  alleging  a  greater  number  of  witnesses 
than  originally  stated  by  him;  if  he  does,  he  will  be 
subjected  to  costs. 

AT  a  term  previous  to  the  present  the  de- 
fendants asked  to  change  the  venue  in  this 
cause,  on  the  ground  of  having  seven  witnesses 
in  the  county  to  which  they  wished  to  change 
the  venue.  The  plaintiff  swore  that  he  had  a 
greater  number  of  witnesses  residing  in  the 
Bounty  where  the  venue  was  laid,  and  the  mo- 
tion was,  of  course,  denied.  The  defendants 
WEND.  10.  N.  Y.  R.,  11. 


now  renewed  their  motion,  stating  that  they 
had  fifteen  witnesses  in  the  county  to  which 
they  wished  to  change  the  venue. 
The  motion  was  denied,  with  costs. 


MURRAY  v.  BUCK. 

Practice — Bail  in  Error. 

Bail  in  error  must  justify  that  each  of  them  is 
worth  double  the  amount  of  the  penalty  of  the 
bond. 

Where  bail  justified  that  each  was  worth  the 
amount  of  the  penalty  only,  the  justification  was 
held  insufficient,  but  the  party  was  allowed  to  jus- 
tify anew,  on  payment  of  costs. 

THIS  was  a  motion  to  supersede  a  writ  of  er- 
ror, for  the  cause  that  the  sureties  of  the 
plaintiff  in  error,  in  their  affidavit  of  justifica- 
tion, did  not  state  that  they  were  each  of  them 
worth  double  the  amount  of  the  penalty  of  the 
bond  filed  upon  the  suing  out  of  the  writ  of 
error;  the  affidavit  stated  that  they  were  each 
worth  the  sum  specified  in  the  penalty. 

In  opposition  to  the  motion,  it  was  urged 
that  the  Statute,  2  R.  S.,  597,  sec.  35,  ought 
not  to  receive  a  literal  construction  ;  that  pre- 
vious to  the  revision,  all  that  was  required  on 
the  suing  out  of  a  writ  of  error  was,  that  the 
plaintiff  in  error,  with  two  sureties,  should  en- 
ter into  a  recognizance  in  double  the  sum  re- 
covered by  the  judgment.  1  R.  L.,  143,  sec.  2. 
Now  a  bond  must  be  given  in  the  penalty  of 
double  the  amount  of  the  judgment,  and  if 
*each  surety  is  required  to  justify  in  [*62O 
double  the  amount  of  the  penalty,  the  plaintiff 
has  security  to  eight  times  the  amount  of  the 
recovery.  Such  could  not  have  been  the  inten- 
tion of  the  makers  of  the  law, and  though  with- 
in the  letter,  it  is  not  within  the  spirit. 

But,  by  the  Chief  Justice,  the  law  is  posi- 
tive in  its  requirements ;  and  though  the  secu- 
rity seems  unreasonable  in  amount, we  cannot 
gainsay  the  statute  ;  the  remedy  must  be  ap- 
plied by  the  Legislature.  The  party  here  should 
not,  however,  lose  his  writ  of  error,  and  we, 
therefore,  will  give  him  time  to  justify  anew, 
on  paying  the  costs  of  this  motion. 

Cited  in-7  Hill,  156, 157. 


PARKINS  «.  STEPHENSON. 

Practice — Notice  for   Trial — Stipulation. 

Where  the  venue  is  laid  in  the  City  of  N.  Y.,  a 
plaintiff  is  bound  to  notice  his  cause  for  trial  at  an 
adjourned  circuit :  if  he  neglects  to  do  so,  he  may 
be  compelled  to  stipulate. 

A  plaintiff  will  be  allowed  to  stipulate,  although 
the  defendant  be  a  prisoner  on  the  limits. 

Citations— 2  R.  S.,  350,  sec.  23;  423,  sec.  81;  556,  sees. 
36,37. 

THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit  for  not  bringing  the  cause  to 
trial  at  an  adjourned  circuit  in  the  City  of 
N.  Y. 

It  was  objected  that  the  plaintiff  was  not 
bound  to  notice  his  cause  at  an  adjourned  cir- 
cuit; that  it  is  optional  with  him,  and  not  com- 
pulsory, to  notice  his  cause  for  such  circuit. 
The  language  of  the  statute  is,  "causes  may  be 
noticed  and  tried  thereat  in  like  manner  as  at  a 
stated  circuit."  2  R.  S.,  202,  sec.  11. 
62  977 
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By  the  Court,  Savage,  Gli.  J.  If  a  plaint- 
iff neglects  to  bring  his  cause  to  trial, when  he 
has  an  opportunity  to  do  so,  the  defendant  may 
ask  for  judgment  as  in  case  of  nonsuit.  The 
plaintiff,  however,  is  at  liberty  to  stipulate. 

On  the  part  of  the  defendant,  it  was  asked 
whether  the  court  would  not  refuse  liberty  to 
stipulate,  the  defendant  having  for  several 
months  laid  in  jail,  in  close  custody,  and  being 
now  a  prisoner  on  the  limits;  it  was  urged  that 
in  analogy  to  other  provisions  of  the  Statute  in 
relation  to  Imprisoned  Debtors,  requiring 
621*]  *plain tiffs  to  proceed  in  the  prosecu- 
tion of  their  suits  without  delay,  2  R.  S.(  350, 
sec.  23,  and  556,  sees.  36,  37,  the  court  ought 
not  to  extend  their  customary  indulgence  to  a 
plaintiff  who  kept  his  debtor  in  confinement, 
and  that  as  it  was  discretionary  with  the  court 
whether  a  further  time  for  the  trial  of  the  cause 
should  or  should  not  be  given,  2  R.  S.,  423, 
sec.  81,  it  was  submitted  whether  judgment 
ought  not  at  once  to  be  given  for  the  defend- 
ant. But  the  suggestion  did  not  prevail. 

Mr.  A.  S.  Garr,  for  the  defendant. 

Mr.  J.  Rhoades,  for  the  plaintiff. 


JONES  &  MANN  «.  SAVAGE. 

An  attorney  is  liable  to  costs  to  the  amount  of 
$100,  when  he  prosecutes  a  suit  for  a  non-resident 
plaintiff,  although  on  the  retainer  of  a  resident  cit- 
izen. 

Citations— 6  Wend.,  660;  2  Cow.,  460. 

A  RULE  was  asked  for  in  this  case  that  the 
attorney  for  the  plaintiffs,  who  reside  in 
England,  pay  $100  of  the  defendant's  costs. 
2  R.  S. ,  620,  sec.  7.  The  motion  was  opposed 
on  the  ground  that  the  attorney  was  retained 
by  a  citizen  of  this  State,  by  whose  direction 
the  suit  was  prosecuted,  and  as  the  defendant 
could  proceed  against  him  to  enforce  the  pay- 
ment of  the  costs,  it  was  argued  that  the  attor- 
ney ought  not  to  be  held  liable. 

By  the  Court,  Sutherland,  J.  This  very 
question,  of  the  liability  of  the  attorney  to 
costs,  was  under  consideration  when  this  case 
was  before  us  on  a  motion  for  a  new  trial,  and 
it  was  then  held  that  he  was  liable.  6  Wend., 
660.  From  the  case  then  presented  to  us  it  ap- 
peared, not  only  that  the  attorney  was  retained 
by,  but  that  the  suit  was  prosecuted  for  the 
benefit  of  a  resident  of  the  State.  So  in  War- 
ing v.  Barret,  2  Cow.,  460,  we  granted  a  rule 
against  the  attorney,  although  the  real  plaint- 
iff, one  Brady,  was  a  resident  of  the  State. 

Motion  granted. 

Followed— 48  How.  Pr.,  431. 

Cited  in-8  How.  Pr.,  497;  16  Abb.  N.  S.,  309;  4  Bos., 


622*]      *BAILEY  v.  HANFORD. 

In  a  case  of  reference,  money  paid  for  room-rent, 
fire  and  candles,  on  the  hearing  of  the  cause,  is  a 
proper  item  of  taxation ;  the  allowance  in  this  case 
was  $1  per  day. 

rPIIE  question  here  was  whether  in  a  case  of 
X  reference  the  prevailing  party  can,  in  his 
bill  of  costs,  tax,  as  a  necessary  disbursement, 
money  paid  for  the  rent  of  a  room  occupied 
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during  the  hearing  of  the  cause,  and  for  fire 
and  candles;  the  amount  actually  paid  was  $1 
per  day. 

By  the  Court,  Sutherland,  J.  I  am  of  opin- 
ion that  this  is  a  proper  item  of  taxation,  and 
the  amount  paid  in  this  case  being  moderate,, 
should  be  allowed  by  the  taxing  officer. 


JORDAN  v.  SHERWOOD  ET  ux. 

A  party  in  interest,  although  not  the  party  upon 
the  record,  is  liable  to  costs,  as  well  those  made  be- 
fore as  after  the  accruing  of  his  interest. 

THE  defendants,  having  succeeded  in  their 
defense,  asked  for  a  rule  for  costs  against 
a  party  who  was  the  real  plaintiff  in  the  cause, 
although  the  suit  was  prosecuted  in  the  name 
of  another.  The  motion  was  opposed  on  the 
ground  that  the  party  sought  to  be  charged  did 
not  become  interested  in  the  suit  until  after  its 
commencement,  and  that  costs  to  a  considera- 
ble amount  having  been  made  previous  to  such- 
interest  accruing,  he  at  all  events  ought  not 
to  be  subjected  to  the  payment  of  such  costs. 

By  the  Court,  Sutherland,  J.  The  party 
in  interest  is  liable  for  the  costs,  as  well  those 
made  before  as  after  his  interest  accrued. 
Where  a  party  takes  an  assignment  of  a  de- 
mand in  suit,  he  takes  it  cum  onere,  entitled  to 
the  benefits  and  subject  to  the  liabilities  of  the 
assignor. 

Motion  granted. 

Cited  Fin— 18  Wend.,  674 ;  20  Wend.,  632 ;  58  N.  Y., 
609. 


*PATTEN  v.  HARRIS.        [*623 

Practice  and  Pleading — Frivolous  Demurrer — 
Leave  to  Defendant  to  Plead  Anew. 

After  a  demurrer  to  a  declaration  is  adjudged 
frivolous,  the  court  reluctantly  give  leave  to  a  de- 
fendant to  plead  anew ;  in  this  case  leave  was  given 
on  an  affidavit  that  the  demurrer  was  put  in  in  good 
faith,  that  the  defendant  had  a  defense  on  the  mer- 
its, and  that  unless  he  was  permitted  to  plead  to  the 
count  demurred  to,  the  whole  cause  of  action  would 
stand  confessed  upon  the  record. 

It  seems,  that  a  demurrer  put  in,  not  with  a  view 
of  disposing  of  the  case  on  the  merits,  but  solely  in 
the  hope  of  its  proving  successful,  cannot  properly 
be  said  to  have  been  put  in  bona  Me. 

THE  defendant  put  in  a  demurrer  to  one  of 
the  counts  of  the  plaintiff's  declaration, 
which  the  court  at  the  last  general  term  pro- 
nounced to  be  frivolous,  and  gave  judgment 
for  the  plaintiff,  refusing  leave  to  the  defend- 
ant to  plead  anew.  On  suggestion  of  counsel 
however,  permission  was  given  to  make  a 
special  application  to  the  court  for  leave  to 
plead  anew,  on  notice  to  the  opposite  party. 
An  affidavit  was  now  read  that  the  demurrer 
was  interposed  in  good  faith,  and  an  affidavit 
of  merits  was  produced  ;  it  also  appeared  from 
the  record,  that  although  there  were  pleas  to 
other  counts,  still,  unless  the  defendant  was 
permitted  to  plead  to  the  count  demurred  to, 
the  whole  cause  of  action  would  be  confessed. 

By  the  Court,  Sutherland,  J.  It  is  with 
great  reluctance  that  we  consent  to  give  leave 
to  the  party  in  this  case  to  plead  anew  ;  the 
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demurrer  may  have  been  interposed  in  the 
hope  of  its  proving  successful,  but  it  was  not 
put  in  with  the  expectation  of  its  deciding  the 
cause  upon  the  merits,  and  it  cannot,  therefore, 
well  be  said  to  have  been  put  in  in  good  faith; 
but  there  is  an  affidavit  of  merits,  and  unless 
the  defendant  be  permitted  to  plead,  the  whole 
cause  of  action  will  stand  confessed  upon  the 
record.  Under  these  circumstances,  the  de- 
fendant is  permitted  to  plead  anew,  on  payment 
of  costs. 

Distinguished-81  N.  Y..  231. 
Cited  in-5  How.  Pr.,  249 ;  20  How.  Pr.,  74 ;  10  Abb. 
Pr..  137 ;  3  Co.  R.,  242. 
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*AMES  &  AMES 

v. 
WEBBER'S  EXECUTORS. 


Non  detinet  by  an  executor  is  a  bad  plea  to  a  dec- 
laration on  judgment  iigainst  his  testator  :  and  be- 
ing shown  to  be  false,  will,  on  motion,  be  struck  out 
with  costs. 

Citation— 6  Cow.,  35. 

rpO  a  declaration  in  debt,  on  judgment  against 
J-  the  testator  of  defendants,  the  defendants 
pleaded  that  they  did  not  detain,  etc.,  which 
plea  the  plaintiffs  moved  to  have  stricken  from 
the  record,  and  that  they  have  leave  to  enter 
judgment  as  for  want  of  a  plea,  on  an  affidavit 
that  the  plea  is  false. 

Mr.  D.  Graham,  Jr.,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,] Sutherland,  J.  The  plea  is 
bad  in  law  and  "false  in  point  of  fact.  The  lat- 
ter ground  is  sufficient  to  sustain  the  motion. 
6  Cow.,  35. 

Motion  granted,  with  costs. 

Same  case— 11  Wend.,  186. 
Distinguished— 6  Hill,  74. 

Cited  in— 16  N.  Y.,  446 ;  6  T  &  C.,  416 ;  2  Abb.  Pr., 
206. 


AMES  &  AMES 
WEBBER'S  EXECUTORS. 

Practice — Stay  of  Proceedings —  Writ  of  Error — 
Verdict  Rendered  After.  Death  of  Party. 

Where  a  suit  is  brought  on  a  Judgment,  and  a  writ 
of  error  is  prosecuted  for  the  reversal  of  such  judg- 
ment, it  is  usual  to  stay  the  proceedings  in  the  suit 
until  the  determination  of  the  writ  of  error,  unless 
the  court  see  that  the  writ  of  error  is  brought  in 
bad  faith  or  for  the  purpose  of  delay. 

Where  the  error  relied  on  was  the  entry  of  a 
judgment  on  a  verdict  rendered  after  the  death  of 
the  party,  but  the  trial  in  which  the  verdict  was 
rendered  was  had  in  pursuance  of  a  stipulation  giv- 
en in  the  lifetime  of  the  party,  on  an  application  in 
his  behalf  at  a  previous  circuit  to  put  off  the  trial  of 
a  cause  for  the  want  of  a  witness,  the  court  refused 
to  stay  the  proceedings,  and  denied  the  motion  for 
that  purpose,  with  costs. 

Citation— 1  Arch.  Pr.,  220. 221. 

rpHE  defendants  asked  for  a  rule  staying  pro- 
JL  ceedings  in  this  suit,  which  is  an  action  on 
a  judgment  against  the  testator  of  defendants, 
until  the  determination  of  a  writ  of  error  sued 
out  by  them  to  reverse  such  judgment,  the  de- 
fendants alleging  the  judgment  to  be  entered 
6135*]  on  a  verdict  rendered  since  the  *death 
of  their  testator.  The  plaintiffs  conceded  the 
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fact  to  be  so,  but  showed  that  the  trial  was  had 
after  the  death  of  the  testator,  in  pursuance  of 
a  stipulation  given  during  his  lifetime,  on  an 
application  in  his  behalf  at  a  previous  circuit, 
to  put  off  the  trial  of  the  cause  for  the  want  of 
a  witness,  and  that  this  court,  upon  applica- 
tion, had  refused  to  relieve  from  the  stipula- 
tion. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  D.  Graham,  Jr.,  for  the  plaintiffs. 

By  the  Court,  Sutherland,  J.  Where  an 
action  is  brought  upon  a  judgment  pending  a 
writ  of  error,  it  is  entirely  in  the  discretion  of 
the  court  to  say  whether  the  proceedings  shall 
or  shall  not  be  stayed  until  the  determination  of 
the  writ  of  error.  It  is  usual  to  stay  the  pro- 
ceedings, unless  the  court  see  clearly  that  the 
writ  of  error  is  brought  in  bad  faith,  or  for  the 
mere  purpose  of  delay.  1  Archb.  Pr.,  220,  221, 
and  cases  cited.  The  stipulation  given  at  the 
circuit  in  this  case,  if  valid  and  binding  upon 
the  parties  in  interest,  is  equivalent  to  a  re- 
lease of  the  error  which  the  plaintiffs  in  error 
rely  upon  to  reverse  the  judgment;  and  this 
court  having  refused  to  set  aside  that  stipula- 
tion upon  a  motion  made  expressly  for  that 
purpose,  have  affirmed  its  validity.  Although 
this  decision  does  not  preclude  the  parties 
from  raising  that  or  any  other  objection  which 
appears  on  the  face  of  the  record,  yet  I  think 
we  are  bound,  under  the  circumstances  of  the 
case,  to  say  that  the  writ  of  error  is  not 
brought  in  good  faith,  but  that  the  object  is 
delay,  and  on  that  ground  this  motion  is  denied, 
with  costs. 


*NEW  YORK  STATE  BANK  [*626 

WOOD. 

On  a  judgment  by  default  in  this  court,  where 
the  damages  are  assessed  by  the  clerk  and  the  re- 
covery does  not  exceed  8250,  the  plaintiff  is  entitled 
to  recover  $13.50  costs,  exclusive  of  the  fees  of  of- 
ficers and  actual  disbursements,  and  no  more. 

Citations— 2  R.  S.,  614,  sec.  9 :  615,  sec.  13 ;  1  Kent 
&  R.  ed.  of  Laws,  528,  sec.  4 ;  Laws  of  1818,  280,  sec. 
10  ;ll  R.  L.,  344,  sec.  4. 

THE  judgment  in  this  case  was  on  assess- 
ment of  damages  by  the  clerk,  for  an 
amount  less  than  $250,  and  the  plaintiffs  had 
their  costs  taxed  on  a  bill  of  items — t.  «..  charg- 
ing ^retaining  fee  $2.50,  drawing  declaration 
$1.50,  and  so  forth,  particularizing  all  the  pro- 
ceedings in  the  suit,  besides  the  disbursements 
— such  as  postages,  etc.  The  defendant  insist- 
ed that  the  costs,  exclusive  of  the  fees  of  offi- 
cers and  other  actual  disbursements,  should 
have  been  taxed  at  the  gross  sum  of  $13.50, 
the  amount  allowed  in  the  C.  P.,  on  a  judg- 
ment by  default,  where  the  damages  are  as- 
sessed by  the  clerk.  The  difference  in  the 
amount  in  this  case,  whether  taxed  upon  the 
one  principle  or  the  other,  was  but  small;  but 
the  defendant  insisted  that  the  mode  contend- 
ed for  by  him  should  have  been  adopted  and, 
therefore,  moved  for  a  re-taxation. 

By  the  Court,  Sutherland,  J.  The  statute 
directs  that  in  a  suit  in  this  court,  where  the 
plaintiff  recovers  $250  or  less,  his  costs  shall 
be  taxed  at  and  after  the  rate  allowed  for  sim- 
ilar services  in  the  Courts  of  C.  P.,  2  R.  S., 
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614,  sec.  9;  that  is,  for  the  services  rendered  in 
the  suit,  the  plaintiff  shall  recover  the  same 
costs  which  are  allowed  for  similar  services  in 
the  Courts  of  C.  P.  What  then  are  the  costs 
which  are  allowed  in  the  Courts  of  C.  P.,  on  a 
judgment  by  default,  where  the  damages  are 
assessed  by  the  clerk  ?  The  statute  says  that 
the  costs  in  such  case,  exclusive  of  the  fees  of 
officers  and  other  actual  disbursements,  shall 
be  $13.50,  and  no  more.  2  R.  S..  615,  sec.  13. 
The  only  doubt  which  can  exist  upon  this  sub- 
ject arises  from  the  fact  that  the  portion  of 
the  9th  section  of  the  Revised  Statutes,  above 
referred  to,  relating  to  this  subject,  has  been  the 
law  of  this  State  since  1801,  1  Kent  &  Radcliff  's 
ed.  of  Laws,  528,sec.4;  1  R.L.  ,344,sec.4;  and  the 
62  7*]*provision  of  the  13th  section, also  above 
referred  to,  was  not  adopted  until  1818,see  Laws 
of  1818,  p.  280,  sec.  10,  and  it,  by  its  terms,  is 
limited  to  the  regulation  of  costs  in  the  Courts 
of  C.  P.  and  Mayors'  Courts.  Until  1818,  of 
course,  bills  of  costs  in  this  court,  where  the 
recovery  was  $250  or  less,  would  necessarily 
be  taxed  by  items  ;  for,  until  then,  no  sum  in 
gross  had  been  specified  by  the  Legislature  as 
the  allowance  which  should  be  made  in  certain 
specified  cases.  Then,  however,  a  sum  in  gross 
was  given;  and  although,  by  the  terms  of  the 
Act,  confined  to  the  Courts  of  C.  P.  and  May- 
ors' Courts,  by  necessary  consequence  the  costs 
in  suits  prosecuted  in  this  court,  where  the 
amount  of  the  recovery  was  within  the  limited 
sum,  were  regulated  by  it.  The  costs  are  to  be 
taxed  at  and  after  the  rate  allowed  for  similiar 
services  in  the  Courts  of  C.  P.  Previous  to 
1818,  the  costs  in  those  courts,  on  assessment, 
were  unlimited  in  amount,  depending  upon  the 
services  performed  and  regulated  by  the  fee 
bill;  and  so  as  to  costs  on  assessment  in  suits 
in  this  court,  where  the  recovery  was  $250  or 
less;  but  after  1818,  the  costs  on  assessment  in 
the  C.  P.  were  limited,  and  as  the  costs  in  the 
Supreme  Court,  where  the  recovery  was  less 
than  the  specified  amount,  continued  to  depend 
upon  the  rate  allowed  for  similar  services  in 
the  C.  P.,  and  that  rate  having  become  a  sum 
in  gross  and  no  longer  consisting  of  a  specific 
compensation  for  specific  services,  the  costs 
which  a  plaintiff  prosecuting  a  suit  in  this 
court  was  entitled  to  recover,  was  at  and  after 
the  rate  allowed  for  similar  services  in  the  C. 
P.  The  conclusion,  therefore,  is,  that  on  a  judg- 
ment by  default  in  this  court,  as  well  as  in  the 
Courts  of  C.  P.  .where  the  damages  are  assessed 
by  the  clerk  and  the  recovery  does  not  exceed 
$250,  the  plaintiff  is  entitled  to  recover  $13.50 
costs,  exclusive  of  the  fees  of  officers  and  oth- 
er actual  disbursements,  and  no  more. 
There  must,  therefore,  be  a  re-taxation. 


628*]        *HALLu.  DWINELL. 

On  putting  off  the  trial  of  a  cause,  a  defendant 
cannot  be  required  to  pay  beyond  the  taxable  costs 
of  the  circuit. 


is  an  action  of  ejectment,  which  was 
JL  noticed  for  trial  at  the  last  circuit  in  Wash- 
ington Co.,  at  which  a  motion  was  made  in 
behalf  of  the  defendant  to  put  off  the  trial  of 
the  cause,  on  account  of  his  inability  (be  hav- 
ing been  attacked  with  the  palsy)  to  attend  to 
the  defense  of  the  cause.  The  counsel  for  the 
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plaintiff  asked  the  circuit  judge,  in  addition 
to  the  usual  terms  of  putting  off  the  trial  of  a 
cause  to  direct  that  the  defendant  should  pay 
the  costs  and  expenses  incurred  by  the  plaint- 
in  making  a  resurvey  of  the  location  of  certain 
lands,  the  premises  in  dispute  in  this  case,  alleg- 
ing that  the  same  had  become  necessary  in  con- 
sequence of  the  defendant  improperly  withhold 
ing  a  bill  of  a  former  survey,  intrusted  to  him 
by  the  plaintiff.  The  judge  acceded  to  the  pro- 
position, and  on  putting  off  the  trial,  directed 
that  the  defendant,  in  addition  to  the  usual 
costs,  pay  the  expenses  of  such  resurvev.  The 
plaintiff  accordingly  included  in  his  "bill  of 
costs  sundry  items  of  the  expense  of  such  re- 
survey,  amounting  to  upwards  of  $26,  which 
were  taxed  by  the  circuit  judge.  The  defend- 
ant asked  for  a  re-taxation,  insisting  that  the 
circuit  judge  had  no  authority  to  impose,  as 
one  of  the  terms  of  putting  off  the  trial,  the 
payment  of  the  expenses  incurred  by  the 
plaintiff  in  the  resurvey. 

By  the  Court,  Savage,  Ch.  J.  Ordinarily, 
none  other  than  the  usual  terms  of  paying  the 
taxable  costs  of  the  circuit  should  be  imposed 
upon  the  putting  off  of  a  trial.  If  by  the  im- 
proper conduct  of  a  defendant,  a  plaintiff  has 
been  subjected  to  expense,  the  remedy,  if  any, 
is  by  action.  Were  it  allowed  to  circuit  judges 
to  exercise  a  discretion  as  to  what  should  be 
paid  beyond  the  taxable  costs,  we  would  be 
overwhelmed  with  appeals.  There  may  be  ex- 
treme cases  in  which  stipulations  may  be  im- 
posed for  the  preservation  of  the  rights  of  the 
*plaintiff,  where  such  rights  will  be  [*629 
endangered  by  the  postponement  of  the  trial; 
but  otherwise,  if  a  proper  case  is  presented  for 
the  putting  off  of  a  trial,  nothing  further 
should  be  required  than  the  payment  of  the 
costs  of  the  circuit.  Let  there  be  a  re-taxation. 

Applied— 4  Bos.,  668. 
Cited  in-6  Rob..  512. 


LLOYD  NICHOLS 

CHARLES  NICHOLS. 

In  replevin,  where  the  writ  is  for  the  taking  and 
unjust  detention  of  property,  a  plaintiff  cannot  de- 
clare for  a  wrongful  detention  only:  the  declara- 
tion must  conform  to  the  writ. 

THIS  is  an  action  of  replevin,  which  was 
commenced  by  a  writ,  complaining  that 
the  defendant  had  taken  and  did  unjustly  de- 
tain a  horse.  The  plaintiff  declared  for  the 
taking  of  a  horse.  The  defendant  pleaded  non 
cepit,  and  gave  notice  of  special  matter  relied 
upon  in  defense;  but  deeming  his  notice  insuf- 
ficient, he  applied  to  the  court  and  obtained 
leave  to  amend  in  certain  particulars;  the  court 
at  the  same  time  giving  leave  to  the  plaintiff  to 
amend  his  declaration  by  adding  new  counts. 
Both  parties  availed  themselves  of  the  permis- 
sion granted.  The  defendant  served  his  amend- 
ed notice,  and  the  plaintiff  added  two  counts 
to  his  declaration,  in  each  of  which  he  charged 
the  defendant  in  the  dentinet;  i.  e. ,  he  alleged 
him  to  be  a  bailee,  and  charged  him  with  a  re- 
fusal to  deliver  the  horse  on  request,  in  the 
form  prescribed  by  statute  where  the  action  is 
not  for  the  taking,  but  for  the  wrongful  de- 
tention of  property.  2  R.  S. ,  528,  sec.  36. 

WEND.  10. 
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Messrs.  Kellogg:  and  Sandford,  for  the 
defendant,  moved  to  strike  out  the  amended 
counts  of  the  declaration,  insisting  that  the 
leave  to  add  new  counts  did  not  authorize  the 
substitution  of  a  new  and  different  causes  of 
action,  nor  to  add  counts  inconsistent  with  the 
former  counts,  or  to  declare  in  any  other  form 
than  would  have  been  proper  in  the  first  ip- 
stance;  that  the  counts  for  unjust  detention 
vary  from  the  writ,  which  is  for  the  taking 
63O*J  *and  not  for  the  detention  of  the 
horse;  and  that  the  plaintiff  was  bound  to  de- 
clare in  conformity  to  the  writ,  it  being  bail- 
able process.  4  Johns.,  485;  1  Wend.,  805;  1 
Cow.,  198.  The  action  of  detinue  is  abolished, 
2  R.  S.,  553,  sec.  15,  and  replevin  now  lies  for 
a  wrongful  detention,  as  well  as  for  a  tortious 
taking;  but  the  party  must  specify  in  his  writ 
which  he  goes  for,  as  is  manifest  from  the 
form  of  the  writ  given  by  the  Statute  2  R.  S., 
523,  sec.  6.  Here  the  writ  is  for  the  taking, 
and  not  for  the  detention  of  the  property. 

Messrs.  Reed  and  Butterfield.  contra. 

By  the  Court,  Savage,  Ch.  J.  The  writ  in 
this  case  is  for  the  taking  and  unjust  deten- 
tion of  a  horse;  manifestly  a  cause  of  action 
different  and  distinct  from  a  mere  detention. 
The  remedy  by  replevin  is  given  in  both  cases, 
but  the  form  of  the  writ  and  of  the  declaration 
are  different,  according  to  the  nature  of  the 
cause  of  action;  and  it  cannot  be  permitted  that 
where  the  writ  is  for  one  cause  of  action  the 
plaintiff  shall  declare  for  another. 
The  motion  must  be  granted,  with  costs. 
Cited  in-21  Wend.,  85. 


PARDEE  ET  AL. 

v, 
HAYNES  &  MERRIAM. 

Where  a  suit  is  commenced  by  declaration  against 
joint  debtors,  and  the  declaration  is  served  on  only 
one  of  the  defendants,  he  may  confess  judgment 
and  bind  the  joint  property  of  all  the  defendants  in 
like  manner  as  if  process  had  been  issued  and  served 
on  one  of  the  defendants. 

The  judgment  In  such  case  is  entered  against  all 
the  defendants,  and  the  execution  of  course  con- 
forms to  the  judgment;  but  it  can  be  enforced  only 
against  the  joint  property  of  the  defendants  and  the 
separate  property  of  the  party  confessing  the  judg- 
ment, 

Citations— Stat.  April  29,  1833;  1  Wend.,  311;  9 
Wend.,  437. 

AUG.,  6, 1833,  the  plaintiff  commenced  a  suit 
against  the  defendants  who  were  partners 
in  traae  by  the  filing  of  a  declaration,  and  on 
the  9th  of  the  same  month  a  copy  of  the  decla- 
ration was  served  on  Haynes  one  of  the  de- 
fendants, proof  of  service  made,  his  appearance 
entered,  and  a  cognovit  obtained  from  him  for 
631*]  upwards  of  $2,000;  the  cognovit  *being 
signed  in  the  partnership  name,  viz.:  "  Mer- 
riam  &  Haynes,"  on  which  judgment  was  en- 
tered. Merriam  now  applies  to  set  aside  the 
judgment,  alleging  that  the  debt  confessed  by 
Haynes  was  contracted  in  May  or  June  last 
on  a  credit  of  one  year.  The  plaintiffs  say  that 
it  was  agreed  that  they  might  proceed  at  any 
time  to  the  collection  of  their  debt  if  there  was 
danger  of  loss;  in  which  they  are  corrobo- 
rated by  the  other  defendant,  who  shows  that 
such  danger  existed. 
WEND.  10. 


Mr.  W.  Darling,  for  defendant. 
Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  By  the  Stat- 
ute of  Apr.  29,  1833,  Laws  of  1833,  p.  395.  sec. 
8,  a  declaration  may  be  served  on  one  of  sev- 
eral joint  debtors,  and  the  defendant  so  served 
shall  answer  to  the  plaintiff,  and  the  judgment 
shall  be  against  all  the  defendants  in  the  same 
manner  as  if  all  had  been  served  with  the  decla- 
ration; the  judgment  and  execution  to  have  the 
like  effect  as  if  process  had  been  issued  and 
served  on  one  of  the  defendants.  This  statute 
was  passed  to  remedy  an  inconvenience  under 
the  Revised  Statutes  which  required  the  decla- 
ration to  be  served  upon  all  the  defendants. 

The  proceedings  in  this  case  were  regular 
under  the  Revised  Statutes  as  amended  by  the 
Act  of  1833;  and  the  effect  is  to  make  the  judg- 
ment a  lien  upon  the  joint  property  of  both  de- 
fendants, and  the  separate  property  of  Haynes. 
The  execution,  though  on  its  face  it  will  con- 
form to  the  Judgment,  will  be  indorsed,  to  be 
enforced  against  the  joint  property  of  both  de- 
fendants and  the  separate  property  of  Haynes. 
The  cases  in  1  Wend.,  311,  and  9  Wend.,  437, 
are  not  now  applicable,  as  the  difficulties  in 
those  cases  as  to  entering  judgment,  are  obvi- 
ated by  the  Act  of  1833. 

The  defendant  Merriam  swears  to  merits, 
but  his  own  affidavit  shows  that  the  goods  were 
not  paid  for.  One  of  the  plaintiffs  and  Haynes 
show  by  their  affidavits  that  the  plaintiff  s  were 
to  collect  their  demand  whenever  they  thought 
it  unsafe;  and  Haynes  agreed  it  should  be  due 
and  payable.  *This  he  had  a  right  to  do.  [*632 
The  proceedings  appear  to  be  all  fair  and  reg- 
ular. 

The  motion  to  set  aside  tlie  judgment  mutt  be  de- 
nied, with  cost*. 

Disapproved— 35  Mich.,  186. 

Cited  in— 20  Wend.,  610;  Hoffm,  528;  2  How.  Pr., 
21,  22 ;  7  How.  Pr.,  231 ;  9  How.  Pr..  133 ;  11  How.  Pr., 
200 ;  15  How.  Pr.,  489  ,  16  How.  Pr.  208  ;  22  How  Pr., 
210,  267 ;  13  Abb.,  Pr.,  193 ;  2  Sandf .,  21 ;  10  Leg.  Obs., 
317. 


THE  PEOPLE,  ex  rel.  SNOW, 

v. 
CAYUGA  C.  P. 

Practice — Return  to  Alternative  Mandamus — 
Application  for  Pei-emptory  Mandamus — Cer- 
tiorari. 

Upon  the  coming  in  of  a  return  to  an  alternative 
ni' i  a.  in  in  it.",  the  relator  may  be  ruled  to  plead  or  de- 
mur to  the  return  within  20  days. 

Notwithstanding  such  rule,  the  relator  may  with- 
in the  20  days  apply  at  a  special  term  by  parol,  on 
due  notice  for  a  peremptory  mandamus. 

Where  a  certtorari  has  been  allowed  upon  an  in- 
sufficient affidavit,  the  defendant  in  error  should 
stay  the  plaintiff  in  error  from  bringing  the  cause  to 
argument,  and  move  to  quash  the  certiorari ;  if,  in- 
stead of  doing  so,  he  permits  the  argument  to  be 
brought  on  and  then  objects  to  its  being  proceeded 
in,  on  the  ground  of  the  insufficiency  of  the  affida- 
vit, and  the  C.  P.  overrule  his  objection  and  direct 
the  argument  to  proceed,  this  court  will  not  inquire 
whether  a  mandamus  ought  to  issue  directing  the  C. 
P.  to  quash  the  cert  iorari ;  the  remedy  of  the  party, 
if  any,  is  by  writ  of  error,  and  not  by  mandamus. 

A  RETURN  having  been  made  to  an  alterna- 
tive mandamus  issued  in  this  case,  the  re- 
lator now  moved  for  a  peremptory  mandamus. 
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It  was  objected  preliminarily  that  the  relat- 
or  had  been  ruled  to  plead  or  demur,  and  that 
such  proceeding  having  been  taken  against 
him,  he  could  not  now  demur  by  parol,  as  he 
was  now  virtually  doing  by  applying  for  a  per- 
emptory mandamus  at  a  special  term. 

But  the  objection  was  overruled  by  Mr.  J. 
Sutherland,  who  remarked  that  the  practice  of 
the  court  was  to  allow  a  party  to  ask  for  a  per- 
emptory mandamus  at  a  special  term,  if  he 
chose  to  do  so;  that  the  opposite  party  lost 
nothing  by  such  proceeding,  as  in  case  the  de- 
cision was  against  him,  he  was  permitted  to 
make  up  a  formal  record  as  of  a  judgment  on 
demurrer  for  the  purpose  of  review  (although 
the  relator  by  moving  at  a  special  term  lost 
that  right),  and  having  the  right  to  make  up  a 
record,  he  could  perceive  no  objection  to  hear- 
ing the  motion  upon  due  notice,  notwithstand- 
ing that  the  relator  was  under  a  rule  to  plead 
or  demur. 

633*]  *It  was  then  moved  that  a  peremptory 
mandamus  issue  on  the  following  facts  :  a  cer- 
tiorari  had  been  issued  to  a  justice  of  the  peace 
to  send  up  to  the  C.  P.  of  Cayuga  the  proceed- 
ings had  before  him  in  a  certain  cause  in  which 
he  had  rendered  judgment  in  favor  of  the  re- 
lator against  J.  Wood  and  J.  Jakway;  at  the 
term  at  which  the  certiorari  was  returnable  the 
justice  made  his  return,  and  the  cause  was 
brought  on  to  argument.  At  the  opening  of 
the  argument  by  the  plaintiffs  in  error,  a  pre- 
liminary objection  to  proceeding  to  the  argu- 
ment was  made  by  the  defendant  in  error,  on 
the  ground  that  the  plaintiffs  in  error  at  the 
time  of  the  allowance  of  the  writ  of  certiorari 
did  not  present  to  the  officer  allowing  the  same 
an  affidavit,  setting  forth  the  substance  of  the 
testimony  and  proceedings  had  before  the  jus- 
tice who  tried  the  same,  pursuant  to  the  stat- 
ute. The  counsel  for  the  plaintiffs  in  error  was 
then  permitted  to  make  and  read  an  affidavit, 
supplementary  to  an  affidavit  which  had  in  fact 
been  presented  at  the  time  of  the  allowance  of 
the  certiorari,  and  upon  hearing  which  the  court 
overruled  the  objection,  and  directed  the  plaint- 
iff's counsel  to  proceed  to  the  argument  of  the 
cause.  Upon  this  state  of  facts  the  alternative 
mandamus  had  been  issued,  commanding  the  C. 
P.  of  Cayuga  to  quash  the  certiorari  or  to  show 
cause,  and  the  same  facts  now  appearing  from 
the  return  the  relator  insisted  that  a  peremptory 
mandamus  ought  to  issue.  The  question  was 
discussed  on  its  merits,  which,  however,  not 
being  passed  upon  by  the  court  in  the  decision 
which  was  made,  it  is  deemed  unimportant  to 
state. 

Mr.  I.  L.  Wendell,  for  the  relator. 

Mr.  I.  Williams,  contra. 

By  the  Court,  Sutherland,  J.  Without 
looking  into  the  merits  of  this  motion,  respect- 
ing which  I  do  not  purpose  to  express  any  opin- 
ion, I  have  come  to  the  conclusion  to  refuse  a 
mandamus  in  this  case.  Had  a  regular  appli- 
cation been  made  by  the  relator  to  the  C.  P. , 
O34*]  on  due  notice  to  the  party  to  *be  af- 
fected, to  quash  the  certiorari,  on  the  ground 
suggested  when  the  cause  was  brought  on  to 
argument  in  the  C.  P.,  and  had  such  apr  ica- 
tion  been  well  founded  and  improperly  i:cnied 
by  the  court,  the  appropriate  remedy  would 
have  been  a  mandamus :  but  the  relator  did  not 
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pursue  this  course;  he  permitted  the  cause  to 
be  brought  on  to  argument,  and  then  urged  the 
illegal  allowance  of  the  certiorari  as  a  prelim- 
inary objection  to  the  argument  being  proceed- 
ed in,  instead  of  staying  the  proceedings  of  the 
plaintiffs  in  error  and  moving  to  quash  the  cer- 
tiorari. The  preliminary  objection  of  the  re- 
lator was  in  the  nature  of  a  motion  to  nonsuit 
a  plaintiff  upon  the  opening  of  his  cause,  and 
if  the  court  erroneously  decided  against  him, 
his  remedy,  if  any,  is  by  writ  of  error,  and  not 
by  mandamus.  For  these  reasons,  the  motion 
for  a  peremptory  mandamus  is  denied,  with  costs. 


CLARK  v.  McFARLAND  ET.  AL, 

Practice  —  Plea  sent  by  mail  —  Default  Irregularly 
Entered. 

Where  a  plea  is  sent  by  mail,  and  the  letter  con- 
taining' it  comes  to  the  hands  of  the  plaintiff's  attor- 
ney, who  observes  it  to  contain  a  paper  in  a  particu- 
lar cause,  and  a  default  is  subsequently  entered  in 
that  cause,  such  default  will  be  set  aside  as  irregu- 
larly entered,  although  the  attorney  immediately 
returns  the  letter  to  the  box  in  the  postoffice  where 
he  found  it,  and  gives  notice  that  he  will  not  take  it 
from  the  office. 

Citations-1  Cai.,  67  ;  1  Johns.  Cas.,  413. 


suit  was  commenced  by  declaration, 
J-  served  Jan.  6,  last.  On  the  16th  of  the 
same  month  the  attorney  for  the  defendants, 
residing  at  Salem,  in  Washington  Co.,  inclosed 
a  notice  of  retainer  and  plea  in  a  letter  directed 
to  the  attorney  for  the  plaintiff,  at  his  residence 
in  the  City  of  Troy,  and  put  the  same  into  the 
postoffice  at  Salem,  to  be  forwarded  by  mail  ; 
on  the  evening  of  the  same  day,  the  attorney 
for  the  plaintiff  called  at  the  postoffice  in  Troy, 
and  took  a  letter  from  his  box  post-marked 
Salem,  N.  Y.,  the  postage  thereon  being  un- 
paid; discovering  that  it  appeared  to  be  or  to 
contain  a  paper  or  papers  in  this  cause,  and 
believing  that  the  defendants  intended  only  to 
delay  judgment,  he  returned  the  letter  imme- 
diately to  the  box,  and  told  one  of  the  clerks 
that  he  would  not  take  it  from  the  office;  since 
*when  it  has  not  been  in  his  possession.  [*635 
Jan.  28,  he  caused  the  defendant's  default  for 
not  pleading  to  be  entered,  and  proceeded  and 
obtained  judgment  on  assessment.  A  motion 
is  now  made  to  set  aside  the  default,  etc.,  for 
irregularity. 

Mr.  D.  Russell,  for  the  defendants. 

Mr.  H.  W.  Strong,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  Where  there 
is  an  affirmative  proceeding,  as  where  a  party 
asks  for  a  rule  against  the  opposite  party,  to 
which  he  is  not  entitled  without  proof  or  the 
actual  service  of  a  paper  or  notice,  it  is  not 
enough  to  entitle  him  to  the  rule  to  show  that 
such  paper  or  notice  was  put  into  the  mail,  di- 
rected to  the  party  to  be  affected  by  it  ;  so  it 
was  held  by  this  court  in  Hudson  v.  Henry,  1 
Cai.,  67,  where  notice  of  a  motion  for  judgment 
as  in  case  of  nonsuit  was  sent  per  mail.  But 
where  a  party  acts  only  on  the  defensive,  he  is 
allowed  to  send  his  papers  or  notices  per  mail; 
and  on  showing  that  by  the  course  of  the  mail 
they  must  have  reached  the  opposite  party  in 
season  to  have  saved  a  default,  the  service  in 
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this  manner  will  be  considered  sufficient  to 
prevent  the  default,  unless  the  receipt  of  the 
papers  is  positively  denied  by  the  person  to 
whom  they  were  addressed,  as  was  held  in  the 
•case  ol  Stafford  v.  Cole,  1  Johns.  Cas.,  413, 
where  a  plea  sent  by  mail,  which  the  attorney 
for  the  defendant  swore  he  believed  was  re- 
received  by  the  plaintiff's  attorney  in  time  to 
save  a  default,  was  held  to  be  a  good  service, 
the  plaintiff's  attorney  not  denying  that  he  re- 
ceived it.  In  this  case  it  is  admitted  by  the 
plaintiff's  attorney  that  the  plea  was  in  his 
hands,  or  at  least  that  he  took  a  letter  from  the 
postofftce  which  he  observed  contained  papers 
in  this  cause,  and  which  it  is  manifest  he  be- 
lieved would  prevent  him  from  obtaining  a  de- 
fault. He  was  therefore  apprised  of  the  in- 
tention of  the  defendants  to  defend  the  cause, 
and  that,  in  all  probability,  the  necessary  meas- 
ures had  been  taken  to  effect  that  object.  We 
cannot,  therefore,  say  that  he  had  not  notice  of 
the  retainer  of  an  attorney  to  defend,  previous 
636*]  to  the  entry  of  the  default;  and  if  *he 
had  notice,  the  default  was  irregular.  Had  the 
attorney  not  seen  the  contents  of  the  letter,  or 
had  he,  on  observing  the  postmark,  refused  to 
take  the  letter  from  the  office,  we  perhaps 
could  not  have  held  him  chargeable  with  no- 
tice; but  as  it  is,  we  must  consider  him  as  hav- 
ing notice. 

The  motion  must  be  granted,  with  costs. 
•Cited  in-11  How.  Pr.,  484. 


WILLIAMS  v.  BACON. 

'Practice — Arrest  on  Capias — Fugitive  from  Jus- 
tice— Jurisdiction. 

It  is  no  cause  for  setting  aside  an  arrest  on  a  ca- 
pias under  an  order  to  hold  to  bail,  that  the  defend- 
ant was  brought  into  this  State  as  a  fugitive  from 
justice. 

It  seems,  however,  that  had  the  criminal  proceed- 
ing been  a  mere  pretext  to  bring  the  defendant 
within  the  jurisdiction  of  the  court  for  the  purpose 
of  proceeding  against  him  clvUiter,  that  the  defend- 
ant would  have  been  discharged. 

Citations— 1  Chit.  Cr.  L..  661 ;  Poster,  Cr.  L.,  61, 62 ; 
Tidd,  Pr.,  306 ;  2  Arch.  Pr.,  122 ;  2  New.,  245. 

THE  defendant,  charged  with  having  ob- 
tained goods  by  false  pretenses,  was  ar- 
rested as  a  fugitive  from  justice  in  the  State  of 
Mass.,  by  virtue  of  a  precept  of  the  Governor 
of  that  State,  upon  the  requisition  of  the  Gov- 
ernor of  this  State  ;  he  was  brought  into  this 
State  and  delivered  to  the  sheriff  of  Oneida  Co. 
Apr.  5  last.  On  the  17th  of  the  same  month 
he  was  tried  and  acquitted.  While  in  the  cus- 
tody of  the  sheriff,  and  previous  to  his  trial,  he 
was  arrested  on  five  writs  of  capias  ad  respon- 
dendum  in  actions  founded  upon  contract,  and 
was  detained  thereon  after  his  acquittal.  He 
sued  out  a  habeas  corpus,  and  May  4  was  dis- 
charged from  custody  by  a  commissioner. 
Whilst  the  subject  was  under  advisement  be- 
fore the  commissioner  who  issued  the  habeas 
corpus,  the  attorney  for  the  plaintiff  in  this 
cause,  who  had  issued  one  of  the  five  writs  upon 
which  the  defendant  had  been  arrested,  sued 
out  the  capias  in  this  cause  and  obtained  an  or- 
der to  hold  to  bail,  on  which  last  capias  the 
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defendant  was  arrested,  after  he  was  set  at 
large  under  the  habeas  corpus.  A  motion  was 
now  made  to  set  aside  the  capias  last  issued, and 
the  arrest  under  it. 

*Mr.  J.  A.  Spencer  moved  for  the  [*637 
discharge  of  the  defendant  under  the  practice 
of  courts  discharging  suitors  and  witnesses 
when  arrested  while  going  to,  attending  at  and 
returning  from  courts;  he  insisted  that  to  allow 
a  party  circumstanced  like  the  defendant  to  be 
arrested  on  civil  process  would  lead  to  great 
abuse,  as  under  the  pretense  of  a  criminal 
charge  he  might  be  dragged  from  one  extrem- 
ity or  the  country  to  the  other,  and  then,  when 
away  from  his  friends  and  home,  incarcerated 
in  a  prison  for  a  civil  demand,  for  the  want  of 
bail.  Besides,  he  urged  that  the  arrest  of  the 
defendant  under  civil  process  was  a  breach  of 
public  faith.  On  the  requisition  of  the  Gov- 
ernor of  this  State,  under  the  Constitution  and 
laws  of  the  U.  S.,  he  had  been  delivered  up  by 
the  Governor  of  another  State  to  answer  to  a 
criminal  charge;  not  to  be  subjected  to  arrests 
here  on  civil  process. 

Mr.  J.  Edwards,  contra. 

By  the  Court,  Nelson,  /.  It  is  well  settled 
in  England  that  a  person  in  custody  of  the  mar- 
shal or  sheriff  on  a  criminal  charge,  before  or 
after  conviction,  is  subject  to  a  civil  action,  if 
leave  of  the  court  or  of  a  judge  in  vacation  is 
first  gran  ted.  1  Chit.  Cr.  L.,  661  ;  Fost.,  Cr. 
L.,  61,  62;  Tidd,  Pr.,  306;  2  Archb.  Pr.,  122  ; 
2  New.,  245.  The  defendant  is  not  within  the 
rule  privileging  suitors  and  witnesses  from  ar- 
rest whilst  going  to,  attending  at  or  returning 
from  court ;  for  if  so,  the  rule  allowing  crim- 
inals in  custody  to  be  charged  in  civil  actions 
in  the  usual  way  would  not  have  been  estab- 
lished, for  the  privilege  would  have  been  an 
answer  to  the  suit.  It  would  be  unjust  and 
unreasonable  to  extend  this  privilege  to  cases 
of  this  kind;  for  it  must  continue,  if  it  exist 
at  all,  during  the  whole  period  of  the  criminal 
custody;  it  might  and  would  lead  to  great 
abuse.  There  is  no  pretense  that  the  criminal 
proceeding  in  this  case  was  a  mere  pretext  to 
bring  the  defendant  within  the  jurisdiction  of 
the  court  for  the  purpose  of  proceeding  against 
him  civiliter.  The  argument  of  the  defendant's 
counsel  in  this  particular  is  not  supported  by 
*the  facts  of  the  case.  Had  such  fact  [*638 
appeared,  the  defendant  would  have  been  dis- 
charged. As  it  is,  the  motion  is  denied,  with 
costs. 

Disapproved-1  Hun,  695 ;  47  How.  Pr.,  391 ;  4  T.  & 
C.,  217,  221. 

Distinguished— 1  Hun.  691 :  47  How.  Pr.,  386. 

Cited  in— 1  Denio.  667  ;  41  Barb.,  47 ;  37  How.  Pr., 
236 ;  45  How.  Pr.,  305 ;  14  Abb.  N.  S.,  336,  344,  345  ;  3 
Leg.  Obs.,  386 ;  4  Ben.,  495 :  52  111.,  42 ;  47  Wig.,  «28:  32 
Am.  Rep.,  795(47  Wis.,  623). 


GENERAL  RULES. 

(ADOPTED  JANUARY  TERM,  1834.) 

I.  In  all  cases  in  which  parties  are  required 
to  submit  causes  originating  in  a  justice's  court 
on  points  or  briefs,  if  the  cause  be  called  on  the 
calendar  and  only  one  of  the  parties  appears, 
the  proof  or  admission  of  notice  shall  be  filed, 
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and  the  party  appearing  shall,  on  the  second 
Friday  of  term,  have  a  rule  entered  for  affirm- 
ance, reversal,  or  whatever  else  he  may  be  en- 
titled to,  provided  the  opposite  party  shall  not 
previous  to  that  day  have  submitted  points  or 
a  brief  on  his  side;  and  further,  although  such 
causes  be  not  called  on  the  calendar  in  their 
regular  order,  either  party  shall  be  at  liberty 
on  the  second  Friday  of  term,  on  filing  proof 
or  admission  of  notice,  to  move  for  such  judg- 
ment as  he  may  be  entitled  to,  which  judgment 
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shall  be  accordingly  entered,  unless  the  oppo- 
site party  do  forthwith  appear  and  submit  his 
points  or  brief — the  rule  specifying  that  no  one 
appeared  to  oppose. 

II.  When  a  rule  is  obtained,  either  at  a  gen- 
eral or  special  term,  by  default,  the  counsel 
obtaining  the  same  shall  indorse  his  name  as 
counsel  on  the  paper  containing  the  proof  or 
admission  of  notice,  and  the  clerk  in  entering 
the  rule  shall  specify  the  name  of  such  coun- 
sel. 
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639*]*V AN  RENSSELAER t>.  RADCLIFF. 

Estovers — Common  of,  Cannot  be  Apportioned 
Between  Several  Tenants  or  Heirs — Appropri- 
ation of  Waste  Lands — Trespass  by  one  Having 
Title  though  not  in  Possession. 

Common  of  estovers  cannot  be  apportioned.  Where 
a  farm  entitled  to  estovers  is  divided  by  the  act  of 
the  party  among1  several  tenants,  neither  of  them 
can  take  estovers ;  they  belong:  to  the  whole  farm 
as  an  entirety ,and  not  to  parts  of  it:  and  as  the  owner 
of  no  one  portion  of  the  farm  entitled  to  common, 
can  enjoy  the  right,  it  is  necessarily  extinguished 
and  can  be  revived  only  by  a  new  grant. 

Where  common  of  estovers  by  operation  of  law, 
as  by  descent,  devolves  upon  several,  they  cannot 
enjoy  the  right  in  severalty,  but  may  unite  in  a  con- 
veyance and  vest  the  right  in  one  individual. 

Common  of  pasture,  whether  appendant  or  appur- 
tenant, it  seems  is  apportionable. 

If  a  commoner  purchase  a  part  of  the  lands,  out 
of  which  the  common  is  to  be  taken,  the  right  of 
common  is  lost. 

The  owner  of  a  manor,  who  grants  leases  confer- 
ring rights  of  common,  may  appropriate  portions 
of  the  waste  lands  of  the  manor,  provided  he  leaves 
enough  for  his  tenants;  but  such  appropriation 
must  be  an  actual  bona  fide  appropriation,  not  a 
mere  inclosure  of  the  waste  lands  by  what  is  com- 
monly called  a  possession  fence.  No  one,  however, 
but  a  tenant  can  question  the  bona  noes  of  the  ap- 
propriation. 

A  party  having  title  to  lands,  although  not  in  the 
actual  possession  thereof,  may  maintain  trespass 
against  another  not  in  the  actual  possession  of  the 
premises. 

Citations— 3  Crui.  Dig.,  83-90,  92,  93  ;  3  Bl.  Com.,  33, 
34 ;  Willes,  227 ;  Co.  Litt.,  164  b ;  Plowd.,  382 : 11  Vin., 
567,  pi.  4,  tit.  Extinguishment,  P  ;  6  Co.,  1 ;  4  Co.,  37; 
16  Johns.,  14.30. 

ERROR  from  the  Albany  C.  P.  Stephen  Van 
Rensselaer,  Jr.,  sued  Jacob  I.  Radcliff,  in 
an  action  of  trespass  for  entering  a  certain 
close  in  the  Town  of  Guilderland,  called  the 
64O*]  black  *swamp,  describing  it  by  metes 
and  bounds,  and  cutting  and  carrying  away 
timber.  The  defendant  pleaded  the  general  is- 
sue, and  accompanied  the  same  with  notice  of 
special  matter.  On  the  trial  the  plaintiff  pro- 
duced in  evidence  a  lease  from  Stephen  Van 
Rensselaer,  proprietor  of  the  manor  of  Rensse- 
laerwyck  to  him,  bearing  date  Nov.  1,  1819, 
demising  all  the  unappropriated  lands  in  the 
Towns  of  Rensselaerville,  Bern,  Guilderland 
and  Bethlehem,  in  the  County  of  Albany,  not, 
theretofore,  granted  or  conveyed  to  any  other 
person  or  persons,  and  proved  the  cutting  of 
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300  or  400  rails  in  the  locus  in  quo  by  the  de- 
fendant in  Feb.  or  Mar.,  1830,  and  .the  value 
of  the  same.  The  defendant  then  produced  in 
evidence  a  lease  in  fee  from  Stephen  Van  Ren- 
sselaer, lord  -and  proprietor  of  the  manor  of 
Rensselaer wyck.  to  Jacob  Truax,  bearing  date 
Sep.  4,  1769,  granting  a  farm  situate  in  the  said 
manor  (particularly  describing  it),  and  which 
it  was  conceded  on  the  trial,  is  in  the  now 
Town  of  Guilderland,  "containing  181  acres, 
together  with  free  liberty  for  out-drift  of  cat- 
tle, and  cutting  and  carrying  away  of  timber 
for  building,  fencing  and  fuel  in  the  unappro- 
priated lands  of  the  said  manor,  for  the  use  of 
the  said  hereby  released  lands  only,"  saving 
and  reserving  all  mines  and  streams  of  water, 
and  as  much  land  out  of  the  described  prem- 
ises as  the  grantor  or  his  heirs  might  at  any 
time  appropriate,  by  the  erection  of  mills,  mill- 
dams,  and  of  buildings  for  the  working  of 
mines,  and  by  digging  for  ore,  etc.  ;  which 
grant  was  subject  to  the  condition  of  the  pay- 
ment of  an  annual  rent  of  30  bushels  of  wheat, 
besides  certain  services,  etc.  The  following 
facts  were  also  shown  :  Dec.  15,  1769,  Jacob 
Truax  conveyed  98  acres  of  the  farm  granted 
to  him,  to  his  son  Andrew  Truax,  and  88  acres, 
the  residue  of  the  farm,  to  his  son  John  Truax, . 
each  deed  containing  these  words  :  "together 
with  the  rights,  members  and  appurtenances 
thereof,  and  all  houses,  edifices,  profits,  advan- 
tages, emoluments  and  hereditaments  to  the 
same  belonging  or  appertaining. "  June  24, 1 815, 
Andrew  Truax  conveyed  his  98  acres  to  John 
Tayler.  "together  with  free  liberty  of  out-drift 
of  cattle,  and  cutting  and  carrying  away  of 
timber  for  building,  fencing  and  fuel  for  the 
use  of  the  said  premises,  in  the  unappropriated 
lands  of  the  manor  of  Rensselaer  wyck,  agree- 
ably *to  the  lease  from  Stephen  Van  [*(>4 1 
Rensselaer  to  Jacob  Truax,  bearing  date  Sep. 
4,  1769,  together  with  all  and  singular  the  ap- 
purtenances, privileges  and  advantages  unto 
the  said  premises  belonging  or  appertaining." 
John  Truax, by  will,  bearing  date  Sep.  19,  1795, 
devised  all  the  real  estate  whereof  he  should 
die  seised,  to  his  wife  Annatie,  who,  July  2. 
1802.  conveyed  the  83  acres  granted  to  her  hus- 
band,to  Jeremiah  Van  Reusselaer,  from  whom, 
by  sundry  mesne  conveyances,  this  portion  of 
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the  farm  came  to  John  Tayler  July  8,  1818,  it 
being  granted  to  him  with  "  all  the  privileges 
and  advantages  to  the  same  belonging  and  ap- 
pertaining." John  Tayler,  by  his  last  will  and 
testament,  bearing  date  Mar.  10,  1827,  devised 
all  his  real  estate  to  Margaret,  the  wife  of 
Charles  D.  Cooper  ;  and  Apr.  1,  1829,  Charles 
D.  Cooper  and  Margaret,  his  wife,  demised  the 
farm  originally  granted  to  Jacob  Truax,  to 
Robert  Hirst,  for  the  term  of  one  year,  under 
whom,  and  by  whose  authority,  and  by  the  li- 
cense of  Charles  D.  Cooper,  the  defendant  cut 
the  rails  in  question,  which  were  used  in  mak- 
ing and  repairing  the  fences  on  the  said  farm, 
and  were  necessary  for  that  purpose.  It  was 
proved  that  shortly  after  the  purchase  by  John 
Tayler  of  the  farm  originally  leased  to  Jacob 
Truax,  the  landlord  Stephen  Van  Rensselaer 
knew  of  his  purchase  and  accepted  him  as  his 
tenant  of  that  farm  ;  that  from  1815  to  1829 
•(the  time  of  his  death)  John  Tayler  paid  the 
rents  of  the  farm,  and  performed  the  services 
required  by  the  original  lease,  and  that  since 
his  death,  the  rents  have  been  paid  by  Charles 
D.  Cooper,  It  was  also  proved,  that  the  locus 
in  quo  was  not  inclosed  by  a  substantial  fence 
or  inclosure,  but  only  by  a  possession  fence 
which  was  not  sufficient  to  turn  cattle  or  teams. 
The  testimony  on  the  part  of  the  defendant 
being  closed,  the  plaintiff  produced  in  evidence 
a  lease  in  fee  from  Stephen  Van  Rensselaer, 
proprietor  of  the  manor  of  Rensselaerwyck,  to 
John  Truax,  of  58£  acres  of  land  situate  in  the 
now  Town  of  Guilderland,  bearing  date  in  Sep., 
1791,  and  reserving  an  annual  rent  of  six  bush- 
els of  winter  wheat ;  and  proved  that  John 
Tayler,  previous  to  his  death,  claimed  to  be 
the  owner  of  the  said  58|  acres,,  was  entered  on 
642*]  *the  books  of  the  landlord  as  the  ten- 
ant of  the  same,  and  paid  the  rent  thereof. 

The  evidence  being  closed,  the  defendant  in- 
sisted that  he  was  entitled  to  a  verdict;  to  which 
the  plaintiff  objected, for  the  folio  wing  reasons: 
1.  That  neither  the  conveyances  from  Jacob 
Truax  to  his  sons,  Andrew  and  John,  nor  any 
of  the  subsequent  conveyances  by  which  John 
Tayler  derived  title,  contained  an  express  grant 
of  the  right  of  common,  and  that  such  right 
could  not  pass  except  by  express  words  ;  2. 
That  the  right  of  common  granted  by  the  orig 
.inal  lease,  was  for  the  farm  thereby  conveyed 
as  an  entirety  only,  and  that  such  right  was 
not  susceptible  of  being  assigned  to  different 
lessees  at  the  same  time;  3.  That  by  the  terms 
of  the  grant  of  the  right  of  common  to  Jacob 
Truax,  the  right  to  make  future  appropriations 
was  reserved  to  the  lord  of  the  manor,  and  the 
lease  to  the  plaintiff  was  an  appropriation  with- 
in the  meaning  of  the  grant ;  4.  That  John 
Tayler  having  become  the  owner  of  the  farm 
leased  to  John  Truax  in  1791,  which  was  part 
of  the  lands  of  the  manor  unappropriated  in 
1769,  the  whole  right  of  common  as  to  him  and 
those  claiming  under  him,  was  extinguished  ; 
and  5.  That  there  being  no  covenants  in  the 
original  lease  of  1769  on  the  part  of  the  grant- 
or, neither  he  nor  his  heirs  or  assigns  were 
bound  to  retain  a  sufficiency  of  common.  The 
court  overruled  these  several  objections  and 
gave  their  opinion  to  the  jury  that  the  defend- 
ant was  entitled  to  a  verdict ;  to  which  opin- 
ion and  direction  the  plaintiff  excepted.  The 
jury  found  for  the  defendant,  and  judgment 


was  entered  in  his  favor.  The  plaintiff  sued 
out  a  writ  of  error. 

Mr.  J.  T.  B.  Van  Vechten,  for  the  plaint- 
iff. The  right  of  common  of  estovers  granted 
by  the  lease  to  Jacob  Truax  in  1769,  was  a 
right  appurtenant,  which  could  not  be  appor- 
tioned, and  which  became  extinguished  by  the 
conveyance  of  the  farm  in  separate  parcels  to 
the  sons  of  the  lessee.  To  show  the  distinc- 
tion between  common  appendant  and  common 
appurtenant,  the  counsel  cited  2  Inst.,  85  a;  4 
Co.,  37;  Co.  Litt.,  121,  122;  Musgrovev.  Cave, 
Willes,  322;  Wild's  case,  8  Co.,  78;  that  com- 
mon of  estovers  cannot  be  apportioned  or  en- 
larged, he  cited  *Co.  Litt.,  164  c;  Crui.,  [*643 
Dig.,  tit.  23,  sec.  37;  Finch's  L  ,  bk.  2,  ch.  9,  p. 
158;  Co.  Litt.,  147,  148  a;  2  Fitzh.  N.  B.,  180 
h;  Luttrell's  case,  4  Co.,  86;  5  Petersd.,  586, 
610,  sec.  4;  11  Johns.,  15;  Willes,  230;  11  Johns., 
495;  16  Id.,  15;  16  Id.,  30;  and  that  severance 
of  an  entirety,  such  as  common  of  estovers  is, 
by  act  of  the  parties  and  sometimes  by  opera- 
tion of  law  works  an  extinguishment  of  the 
whole,  he  cited  Knight  v.  Buck,  1  And.,  175, 
in  11  Vin.,  tit.  Extinguishment,  pi.  4;  Bruer- 
ton's  case,  6  Co.,  1;  Anon..  3  Leon.,  13;  Wise- 
man v.  Wallinger,  Godb.,  p.  95,  pi.  107;  Vin., 
tit.  Apportionment,  c,  pi.  7,  8;  3  Crui.,  tit.  28, 
ch.  3,  sees.  13-17,  28;  and  Plowd.,  381.  The 
counsel  remarked  that  in  the  case  of  Living- 
ston v.  Ten  Broeck,  16  Johns.,  15,  Ch.  J.  Spen- 
cer advanced  the  position  that  common  ap- 
purtenant can  be  apportioned,  but  on  looking 
into  the  cases  referred  to  by  the  Chief  Justice, 
he  said  it  would  be  found  that  they  related  to 
common  of  pasture,  and  not  to  common  of 
estovers.  The  counsel  also  insisted  that  the 
terms  of  the  grant  of  1769,  secured  to  the  lord 
of  the  manor  the  right  to  make  future  appro- 
priations, and  that  the  lease  to  the  plaintiff  was 
an  appropriation  within  the  meaning  of  the 
grant;  in  support  of  which  position  he  cited  3 
Kent,  Com.,  328-326;  Glover  v.  Lane,  3  T. 
R.,  445;  and  Arlett  v.  Ellis,  7  Barn.  &  C.,  364. 
He  also  insisted  that  John  Tayler,  under  whom 
the  defendant  claimed,  having  purchased  the 
farm  leased  to  John  Truax  in  1791,  which  he 
contended  was  a  part  of  the  lands  of  the  manor 
unappropriated  in  1769,  the  whole  right  of 
common  as  to  John  Tayler  and  those  claiming 
under  him,  was  extinguished;  in  support  of 
which  position,  he  cited  Tyrringham's  case,  4 
Co.,  36;  16  Johns..  26;  Crui.  Dig.,  tit.  23,  sees. 
75-83;  and  Wild's  case,  8  Co.,  78. 

Mr.  R.  J.  Hilton,  for  defendant,  conceded 
that  common  of  estovers  is  of  the  species  of 
commons  denominated  appurtenant,  but  in- 
sisted that  it  may  be  apportioned;  he  cited  Liv- 
ingston v.  Ten  Broeck,  16  Johns.,  15;  Co.  Litt., 
122  b;  Cro.  Car.,  482;  8  Co.,  156;  Hob.,  235;  5 
Vin.,  17,  pi.  19;  2  Bl.  Com.,  33;  that  here  the 
right  of  common  of  estovers  was  created  by 
express  grant  and  that  all  the  subsequent  con- 
veyances contain  apt  words  to  pass  the  right, 
the  word  "appurtenances"  being  found  in  each 
*grant,  under  which  common  of  es-  [*644 
lovers  will  pass,  Jac.  L.  D. ;  Touchstone,  tit. 
Grant  &  Common,  229,  231;  that  the  accept- 
ance of  John  Tayler,  as  the  tenant  of  the  prem- 
ises originally  granted  to  Jacob  Truax  in  1769, 
and  receiving  rent  from  him  for  the  same,  from 
1815  to  1829,  was  a  waiver  of  any  rights  before 
then  forfeited,  and  a  confirmation  of  the  grant 
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originally  made,  2  T.  R.,  431:  Cro.  Eliz..  230; 
Woodf.  Landl.  &  T.,  151,  152;  that  the  right 
of  common  of  estovers  was  not  extinguished 
by  the  severance  of  the  premises  into  two 
parcels,  by  the  conveyance  thereof  to  the  two 
sons  of  the  original  lessee;  but  merely  sus- 
pended, and  that  on  the  union  of  the  two  par- 
cels in  John  Tayler,  the  acceptance  of  him  as 
the  tenant  of  the  whole  premises  was  equiva- 
lent to  a  renewal  of  the  original  lease,  revest- 
ing in  the  tenant  of  the  whole  farm  the  enjoy- 
ment of  the  common  of  estovers,  as  an  entirety 
And  appurtenant  to  the  whole  farm;  that  John 
Tayler  having  in  1818  become  the  owner  of 
the  whole  farm,  was  entitled  to  common  of 
estovers  in  the  unappropriated  lands  of  the 
manor,  and  the  lord  of  the  manor  had  no  right 
by  statute  or  at  common  law  to  inclose  or  ap- 
propriate the  wastes  of  the  manor,  Com.  Dig., 
tit.  Common;  2  T.  R.,  391;  and  should  it  be 
conceded  that  he  might  inclose  the  waste  land, 
leaving  enough  for  the  commons  granted  to 
his  tenants,  he  could  not,  as  was  attempted  in 
this  case,  convey  away  all  the  unappropriated 
lands  of  the  manor,  and  that  not  by  transfer 
for  a  valuable  consideration,  or  by  lease  to 
tenants  for  the  purposes  of  husbandry  but  to  a 
son  for  the  manifest  purpose  of  depriving  the 
tenants  of  the  manor  of  their  rights  of  com 
mon.  He  further  insisted  that  nothing  is  to 
be  inferred  against  the  defendant  from  the  evi- 
dence adduced  by  the  plaintiff,  that  John  Tay- 
ler, previous  to  his  death,  was  the  owner  of 
the  58i  acres  granted  to  John  Truax  in  1791, 
there  being  no  proof  that  those  lands  were  un- 
appropriated in  1769;  if  they  were  improved 
lands,  the  right  of  common  of  Tayler  was  not 
extinguished  by  the  purchase,  for  the  improve- 
ment was  the  act  of  the  lord,  and  by  it  the 
lands  were  severed  from  the  waste  lands  of  the 
manor.  2  Inst.,  87.  He  also  contended  that 
the  plaintiff  was  not  entitled  to  recover,  not 
having  shown  himself  in  the  actual  possession 
of  the  locus  in  quo. 

<545*]  *Mr.  B.  F.  Butler,  in  reply,  said 
that  the  right  of  common  claimed  in  this  case, 
was  common  appurtenant  and  not  common  ap- 
pendant;  that  though  in  common  parlance 
there  would  seem  to  be  no  distinction,  and  the 
old  books  recognized  none  between  those  two 
species  of  common,  they  had  inaccurately 
omitted  to  do  so,  as  was  clearly  shown  by  Ch. 
J.  Willes,  in  Bennett  v.  Reeve,  Willes,  232. 
Common  appendant  is  a  right  annexed  to  the 
possession  of  arable  land,  and  includes  com 
mon  of  pasture,  but  not  common  of  estovers. 
•Common  appurtenant  is  created  by  grant  or 
prescription,  and  may  be  annexed  to  any  kind 
of  land,  whether  arable  or  not.  The  first  is 
favored  because  of  common  right;  the  latter 
not,  because  against  common  right.  4  Co.,  36 
b,  37;  8  Co.,  78.  This,  then,  is  a  case  of  com- 
mon appurtenant  and  common  appurtenant  of 
estovers,  which  is  always  granted  as  an  entire- 
ty, and  must  be  so  of  necessity.  Co.  Litt.,  164 
b.  Estovers  are  so  entire  that  thev  cannot  be 
divided  even  among  parceners.  F"inchL.,  bk. 
2,  ch.  9,  p.  158.  A  thing  granted  as  an  en- 
tirety, which  can  only  be  enjoyed  as  such,  can- 
not be  apportioned  by  act  of  the  parties,  though 
it  may  by  operation  of  law.  If  estovers  could 

be  apportioned,  they  might  be  apportioned  to 
an  indefinite  extent,  and  be  ruinous  to  the 
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landlord,  but  the  law  is  settled  that  common 
of  estovers  cannot  be  enlarged,  not  even  by  the 
erection  of  an  additional  chimney  in  the  dwell- 
ing house  of  the  tenant.  Fitzh.  N.  B.,  180.  In 
Watts  v.  Coffin,  11  Johns.,  495,  the  question 
presented  in  this  case  might  have  been  agitated, 
but  it  was  neither  disputed  by  counsel  nor  de- 
cided by  the  court;  in  Springstein  v.  Schermer- 
horn,  12  Johns.,  357,  the  question  did  arise, 
but  the  case  was  decided  on  a  different  point; 
in  Livingston  v.  Ten  Broeck,  16  Johns.,  14,  the 
question  whether  common  appurtenant  may 
be  apportioned  was  discussed  and  an  opinion 
was  pronounced  by  Ch.  J.  Spencer  in  the  af- 
firmative, but  the  decision  of  the  case  did  not 
turn  upon  the  application  of  the  principle  thus 
sanctioned.  In  the  opinion  delivered,  common 
appurtenant  and  common  in  gross  were  spoken 
of  as  synonymous,  which  is  clearly  wrong;  the 
latter  existing  where  there  is  a  grant  of  com- 
mon without  lands,  and  the  former  always 
being  annexed  to  lands.  The  learned  Chief 
Justice  also  said  that  common  *appur-  [*646 
tenant  can  be  apportioned,  and  cited  the  cases 
now  relied  on  by  the  counsel  for  the  defend- 
ant; but^ they  do  not  support  him;  they  prove 
that  common  of  pasture  may  be  apportioned, 
but  not  common  of  estovers.  1  Saund.,  342, 
n.  2.  Common  of  pasture  may  be  apportioned, 
because  the  landlord  does  not  thereby  sustain 
any  injury:  as  many  cattle  as  are  levant  and 
couchant;  il  e.,  supported  on  the  farm  through 
the  winter,  are  commonable,  and  whether  be- 
longing to  one  person  or  to  20,  is  a  matter  of 
indifference  to  the  landlord.  Not  so  as  to  com- 
mon of  estovers;  they  are  an  entirety,  and  must 
be  enjoyed  as  such.  There  is  not  a  dictum  to 
the  contrary.  What  is  said  in  Livingston  v. 
Ten  Broeck,  that  common  appurtenant  can  be 
apportioned,  is  true  as  to  every  species  of  com- 
mon except  common  of  estovers,  but  that  is  an 
exception;  that  common  of  estovers  are  an  en- 
tirety and  must  be  enjoyed  as  such,  was  ad- 
judged in  the  same  term  in  which  Livingston 
v.  Ten  Broeck  was  decided,  viz. :  in  the  case  of 
Leyman  v.  Abed,  16  Johns.,  30.  When,  there- 
fore, the  entirety  of  the  right  of  common  of 
estovers  was  severed,  by  the  conveyance  of 
one  portion  of  the  farm  to  one  son  of  the 
grantee,  and  another  portion  to  another  son, 
the  whole  became  extinguished,  as  neither  of 
them  could  enjoy  the  right  as  an  entirety. 
When  a  party  does  what  he  ought  not  to  do- 
makes  a  severance  of  an  entirety — he  forfeits 
his  right,  and  though  such  forfeiture  operates 
beneficially  to  the  landlord,  it  is  upon  the  prin- 
ciple that  common  appurtenant  being  against 
common  right  is  not  to  be  favored. 

If  a  right  of  common  of  estovers  existed  in 
John  Tayler,  by  the  acquisition  of  the  several 
parcels  of  the  farm  conveyed  to  the  sons  of  the 
original  grantee,  it  was  extinguished  by  his  be- 
coming the  owner  of  the  58i  acres  granted  to 
John  Truax  in  1791,  the  premises  so  granted 
being  part  of  the  lands  of  the  manor  unappro- 
priated in  1769,  when  the  original  lease  was 
granted.  By  the  unity  of  title  in  one  and  the 
same  person  of  land  entitled  to  common,  and 
of  part  of  the  land  out  of  which  common  is  to 
be  taken,  the  right  of  common  is  extinguished. 
Tyrringham's  case,  4  Co.,  36,  recognized  in 
Livingston  v.  Ten  Broeck.  16  Johns.,  26,  27.  It 
is  not  material  at  what  time  John  Tayler  ac- 
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647*]  quired  title  to  the  different  *portions 
of  the  land  ;  if  at  the  time  of  the  trespass  the 
unity  of  title  existed  in  those  who  claim  under 
him,  the  right  to  estovers  was  gone. 

The  right  of  the  landlord  to  make  appropri- 
ations of  the  lands  in  his  manor  unappropriat- 
ed at  the  time  of  any  specific  grant  made  by 
him,  does  not  depend  upon  the  English  Stat- 
utes of  Merton  and  Westminster  2,  but  upon 
the  terms  of  the  grant.  These  statutes  form 
no  part  of  the  common  law,  and  were  never  in 
force  here  ;  besides,  they  relate  only  to  com- 
mon of  pasture  and  not  to  common  of  estovers. 
A  grant  giving  common  of  estovers  should  be 
so  construed  as  to  give  the  right  of  estovers  in 
lands,  which  should  from  time  to  time  remain 
unappropriated;  not  in  all  the  lands  of  a  man- 
or which  were  unappropriated  at  the  time  of 
the  grant,  for  such  latter  construction  would 
be  unreasonable  and  against  public  policy.  3 
Kent,  Com.,  322.  If  the  lease  to  the  plaintiff 
was  not  an  approvement  within  the  meaning 
of  the  old  law,  it  was  an  appropriation,  a  tak- 
ing of  the  land  by  the  landlord  or  a  giving  of 
it  to  another;  and  such  appropriation  is  not  to 
be  tested  by  the  rules  which  determined  the 
validity  of  an  approvement  or  improvement, 
as  whether  the  land  was  inclosed  for  the  pur- 
pose of  actual  occupancy  or  not;  but  the  only 
inquiry  is,  whether  the  landlord  has  appropri- 
ated to  his  own  use,  or  to  the  use  of  another, 
lands  which  were  before  unappropriated. 

If  the  defendant,  or  those  under  whom  he 
claims,  were  not  entitled  to  estovers,  the  right 
of  the  plaintiff  to  maintain  the  action  cannot 
be  questioned  by  the  defendant.  Having  the 
title,  the  law  casts  the  possession  upon  the 
plaintiff , and  he  may  maintain  the  action  against 
a  wrongdoer  without  showing  an  actual  pos- 
session in  himself.  7  Barn.  &  C.,  364. 

By  the  Court,  Savage,  Ch.  J.  Common  or 
a  right  of  common, is  a  right  or  privilege  which 
several  persons  have  to  the  produce  of  the  lands 
or  waters  of  another.  Thus, common  of  past- 
ure is  a  right  of  feeding  the  beasts  of  one  per- 
son on  the  lands  of  another  ;  common  of  es- 
tovers is  the  right  a  tenant  has  of  taking  nec- 
essary wood  and  timber  from  the  woods  of  the 
lord  for  fuel,  fencing,  etc. ;  common  of  turba- 
ry and  piscaryare  in  like  manner  rights  which 
t>48*]  tenants  have  to  cut  turf  or  *take  fish 
in  the  grounds  or  waters  of  the  lord.  All  these 
rights  of  common  were  originally  intended  for 
the  benefit  of  agriculture,  and  for  the  support 
of  the  families  and  cattle  of  the  cultivators  of 
the  soil.  They  are,  in  general,  either  appendant 
or  appurtenant  to  houses  and  lands.  There  is 
much  learning  in  the  books  relative  to  the  cre- 
ation, apportionment,  suspension  and  extin- 
guishment of  these  rights,  which,  fortunately, 
in  this  country  we  have  but  little  occasion  to 
explain  ;  but  few  manors  exist  among  us  as 
remnants  of  aristocracy  not  yet  entirely  eradi- 
cated. These  common  rights  which  were  at 
one  time  thought  to  be  essential  to  the  prosper- 
ity of  agriculture,  subsequent  experience, even 
in  England,  has  shown  to  be  prejudicial.  In 
this  country  such  rights  are  uncongenial  with 
the  genius  of  our  government,  ana  with  the 
spirit  of  independence  which  animates  our  cul- 
tivators of  the  soil.  In  our  State,  however,  we 
have  the  manors  of  Livingston  and  of  Rens- 
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selaerwyck,  in  which  these  rights  have  exist- 
ed, and  to  some  extent  do  still  exist,  and  we 
are  obliged  therefore  to  look  into  the  doctrine 
of  commons  to  ascertain  the  rights  of  parties 
and  do  justice  between  them. 

Common  of  pasture  is  the  principal  of  these 
rights  and,  therefore,  most  of  the  cases  found 
in  the  books  relate  to  that  species  of  common. 
This  was  appendant,  appurtenant,  in  gross,  or 
because  of  vicinage;  of  the  last  I  shall  take  no 
notice,  because  it  is  not  applicable  to  estovers. 
Common  appendant  is  a  right  annexed  to  the 
possession  of  arable  land,  by  which  the  owner 
is  entitled  to  feed  his  beasts  on  the  lands  of  an- 
other, usually  of  the  owner  of  the  manor  of 
which  the  lands  entitled  to  common  are  a  Dart. 
This  kind  of  common  must  have  existed  from 
time  immemorial,  and  can  be  claimed  by  pre- 
scription only,  and  is  confined  to  such  and  so 
many  cattle  as  are  necessary  to  plough  and 
manure  the  land  which  is  entitled  to  common, 
and  which  are  levant  and  couchant ;  that  is,  so 
many  as  the  land  will  sustain  during  the  win- 
ter. Common  appurtenant  does  not  necessari- 
ly arise  from  any  connection  of  tenure,  but 
must  be  claimed  by  grant  or  prescription.  It 
may  be  created  by  grant  and  may  be  annexed 
to  any  kind  of  land,  whether  arable  or  not. 
Common  in  gross  has  no  relation  to  the  tenure 
*of  land,  but  is  annexed  by  deed  or  [*649 
prescription  to  a  man's  person. 

Common  of  estovers  must,  I  apprehend,  be 
either  appendant  or  appurtenant;  they  are  nec- 
essarily incident  either  to  houses  or  lands. 
This  right  of  common  may  exist  by  prescrip- 
tion and  is  then  appendant,  or  be  specially 
granted,  and  then  it  becomes  appurtenant.  3 
Cm.  Dig.,  83-90;  3  Bl.  Com.  33,  34.  Whether 
this  kind  of  common  is  apportionable  is  the 
principal  question  in  this  case.  It  seems  to- 
have  been  doubted  heretofore  whether  com- 
mon of  pasture  was  apportionable.and  we  find 
the  subject  elucidated  by  Oh.  J.Willes  in  Ben- 
nett v.  Rtiave,  Willes,  227,  as  late  as  the  year 
1740.  He  says  common  of  pasture  appendant 
may  be  apportioned;  for  as  the  land  is  entitled 
to  common  only  for  such  cattle  as  are  necessa- 
ry to  plough  or  manure  the  land,  the  common 
cannot  be  surcharged  by  any  number  of  divis- 
ions or  subdivisions  in  consequence  of  aliena- 
tion. It  had  been  contended  in  that  case,  that 
the  owner  of  every  parcel, even  a  yard,  was  en- 
titled to  common  for  beasts  of  the  plough  as 
well  as  other  cattle,  on  the  assumed  ground 
that  the  tenant  was  bound  to  plough  the  lord's 
land  and,  therefore,  must  have  a  team  and,  of 
course,  must  have  them  pastured  ;  but  it  was. 
clearly  shown  that  the  team  entitled  to  pasture 
was  such  as  was  necessary  for  ploughing  (he 
land  entitled  to  common,  and  it  made  no  dif- 
ference into  how  many  hands  it  went:  no  more 
team  was'necessary  for  ploughing,  and  no  more 
cattle  necessary  for  manuring.  Such  common 
is  apportionable,  and  the  common  being  inci- 
dent to  the  land,  passed  with  it  in  such  pro- 
portions as  the  land  should  be  divided  into  ; 
the  assignee'of  half,  for  instance,  of  the  land, 
was  entitled  to  half  the  right  of  common.  This 
case  was  of  common  appendant,  and  of  this 
kind  of  common,  of  pasture,  it  is  said,  it  is  ap- 
portionable either  when  part  is  purchased  by 
the  lord  or  any  other  person.  Common  appur- 
tenant of  pasture  is  also  apportionable  by  alien- 
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ation  of  part  of  the  land,  but  not  if  the  person 
entitled  to  it  purchases  part  of  the  land  out  of 
which  the  common  is  to  be  had,  3  Crui.,  92,  93; 
Co.  Litt.,  122  a;  and  the  reason  assigned  is  be- 
cause common  appurtenant  is  against  common 
right,  whereas  common  appendant  is  of  com- 
mon right.  4  Co.  36  ;  8  Co.,  78. 
O5O*J  *The  authorities  also  inform  us  that 
common  of  estovers  cannot  be  apportioned. 
Ld.  Coke  says:  "If  a  man  have  reasonable  es- 
tovers, as  housebote,  etc,,  appendant  to  his 
freehold,  they  are  so  entire  that  they  shall  not 
be  divided  between  coparceners."  Co.  Litt., 
164  b;  3  Crui.,  93;  Ld.  Mountjoy's  case  is  there 
stated,  which  was  that  of  common  of  turbary, 
and  it  was  resolved  that  he  could  not  assign 
his  interest  to  one  or  more,  for  that  might 
work  a  prejudice  and  surcharge  to  the  tenant 
of  the  land,  and  therefore  if  such  an  inherit- 
ance descended  to  parceners,  it  cannot  be  di- 
vided. In  Luttrel's  case,  4  Co.,  87,  Ld.  Coke 
says:  "So  if  a  man  has  estovers  by  grant  or 
prescription  to  his  house,  although  he  alters 
the  rooms  and  chambers  of  this  house,  as  to 
make  a  parlor  where  it  was  the  hall,  or  the 
hall  where  the  parlor  was,  and  the  like  altera- 
tions of  the  qualities  and  not  of  the  house  it- 
self, and  without  making  new  chimneys,  by 
which  no  prejudice  accrues  to  the  owner  of 
the  wood,  it  is  not  any  destruction  of  the  pre- 
scription, for  then  many  prescriptions  will  be 
destroyed;  and  although  he  builds  a  new  chim- 
ney or  makes  a  new  addition  to  his  old  house, 
by  that  he  shall  not  loose  his  prescription,  but 
he  cannot  employ  or  spend  any  of  his  estovers 
in  the  new  chimneys,  or  in  the  part  newly 
added."  3  Crui.,  89.  Estovers  appurtenant  to 
an  house  cannot  be  separated  from  the  house, 
but  must  be  spent  on  the  house.  3  Crui.,  89; 
Plowd.,  382.  These  authorities  seem  to  be  ex- 
press that  common  of  estovers  cannot  be  ap- 
portioned, and  for  the  reason  that  thereby  the 
land  out  of  which  the  estovers  are  to  be  taken 
would  be  surcharged.  If.  for  instance,  estovers 
are  granted  as  belonging  to  a  farm  of  200  acres, 
so  long  as  this  is  one  farm,  there  is  but  one 
house  and  probably  not  more  than  two  chim- 
neys; but  if  this  farm  is  divided  into  two,  an- 
other house  becomes  necessary,  and  double  the 
number  of  chimneys  must  be  supplied.  This 
would  be  an  injury  to  the  lord.  So,  also,  of 
fences  and  buildings;  by  dividing  the  farm  into 
two,  more  fences  and  buildings  become  neces- 
sary, and  if  both  are  to  be  supplied  from  the 
woods  of  the  lord,  an  increased  quantity  would 
be  taken,  where,  by  the  grant  itself,  only  es- 
tovers for  one  farm  were  allowed.  As  these 
estovers  cannot  be  apportioned,  neither  of  the 
tenants  among  whom  the  farm  is  divided  can 
651*]  have  them  *and.  therefore,  they  be- 
come extinguished.  Common  of  estovers  must 
be  considered  as  an  entire  thing,  not  to  be  di- 
vided; and  in  case  of  a  common  person,  if  an 
entire  thing  be  divided  or  extinguished  in  part 
by  the  act  of  the  party,  it  is  an  extinguishment 
of  the  whole;  but  otherwise  where  it  is  by  the 
act  of  God  or  the  law.  11  Vin.,  467,  pi.  4,  tit. 
Extinguishment,  P;  Bruerton's  case,  6  Co.,  1; 
Tyrringham'*  case,  4  Co..  38.  Ld.  Coke  also 
says:  "If  a  man  have  reasonable  estovers,  as 
housebote,  heybote,  etc.,  appendant  to  his  free- 
hold, they  are  so  entire  as  they  shall  not  be 
divided  between  coparceners."  Co.  Litt.,  164 
WEND.  10. 


b.  In  answer  to  the  question,  what  shall  be- 
come of  such  inheritances?  He  says  it  appears 
by  the  books  that  the  eldest. shall  have  them, 
and  the  others  a  contribution;  but  if  no  other 
property  descended  from  which  contribution 
could  be  had,  then  the  parceners  should  have 
alternate  enjoyment,  or,  in  case  of  piscary,  one 
shall  have  the  first  fish  and  another  the  second; 
and  so  of  a  toll-dish,  where  the  hereditament 
was  the  toll  of  a  mill.  If,  however,  that  doc- 
trine were  applicable  here,  it  would  only  re- 
late to  descents,  not  alienation  by  deed;  and 
even  as  to  descents,  it  has  been  held  that  one 
of  several  heirs,  to  whom  a  right  of  estovers 
descended,  could  not  alien  his  share  so  as  to 
authorize  the  assignee  to  enter  and  cut  wood. 
Ley  man  v.  Abeel,  16  Johns.,  80.  This  case  of 
layman  v.  Abeel  recognizes  the  doctrine  which 
I  have  advanced,  that  estovers  are  not  appor- 
tionable.  There  one  of  the  proprietors  of  the 
Catskill  patent  devised  certain  lands  to  his 
two  sons,  and  gave  each  an  undivided  moiety 
of  his  right  in  the  undivided  lands;  he  also  de- 
vised portions  of  lands  to  each  of  his  three 
daughters  and  to  a  granddaughter.  He  then 
gave  to  each  of  his  children  liberty  of  cutting 
wood  and  taking  stone  from  any  of  his  undi- 
vided lands  in  common  forever.  The  land 
subject  to  common  became  theproperty  of  the 
plaintiff.  One  of  the  five  children  of  the  pro- 
prietor, Nelly  Abeel,  died  in  1809,  leaving  four 
children,  one  of  whom  conveyed  his  right  to 
cut  wood  and  carry  away  stone  to  the  defend- 
ant, who  did  cut  and  carry  away  five  loads  of 
wood,  for  which  the  suit  was  brought.  It  was 
held  that  the  right  of  Nelly  Abeel  descended 
to  all  her  children,  but  that  the  right  to  cut 
wood,  although  descendible  and  alienable, 
could  not  be  enlarged  so  as  to  defeat  the  inten- 
tion of  the  devisor,  by  imparting  *the  [*652 
entire  right  to  be  enjoyed  by  each;  that  one 
could  not  alone  convey  any  right — of  course, 
one  alone  had  no  right  to  cut  wood;  but  from 
this  case  it  would  follow  that  as  the  right  was 
an  entirety  and  had  developed  by  operation  of 
law  upon  four,  although  they  could  not  enjoy 
it  severally,  they  might  jointly  convey  it  to 
one  who  might  enjoy  it  in  severally  as  an  en- 
tirety. It  follows  also  from  the  doctrine  of 
this  case  that  the  owner  of  such  a  right  cannot 
divide  it;  f.  «.,  by  the  act  of  the  party,  if  he  con- 
veys part  of  the  lauds  entitled  to  common, 
granting  the  right,  it  cannot  be  enjoyed.  The 
common  belongs  to  the  whole  farm  as  an  en- 
tirety, not  to  parts  of  it.  This  would  enlarge 
the  right  to  the  prejudice  of  the  land  out  of 
which  the  common  was  to  be  taken.  As  no 
one  portion  of  the  land  entitled  to  the  common 
could  enjoy  it,  it  is  necessarily  extinguished; 
and  being  extinguished,  it  cannot  be  revived 
only  by  a  new  grant.  It  is  contended  by  the 
counsel  for  the  defendant  in  error,  that  the 
case  of  Livingston  v.  Ten  Brocck,  16  Johns., 
14,  contains  a  contrary  doctrine.  It  was  con- 
ceded that  the  question  of  extinguishment  did 
not  arise  in  that  case,  but  the  learned  judge 
who  gave  the  opinion  of  the  court  does  say 
that  common  appurtenant  can  be  apportioned, 
and  he  refers  to  several  cases  as  sustaining  the 
position — all  of  which  cases  are  cases  of  com- 
mon of  pasture. 

It  will  be  seen,  by  applying  these  principles 
to  this  case,  that  Jacob  Truax  was  entitled  to 
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common;  but  when  he  conveyed  his  farm,  Dec. 
15,  1769,  part  to  one  son  and  part  to  another, 
thereby  creating  two  farms  out  of  the  one  en- 
titled to  common,  such  right  being  an  entirety, 
not  being  apportionable,  could  not  be  enjoyed 
by  either  and,  of  course,  was  extinguished. 
This  is  the  main  point  in  the  case,  and  is  de- 
cisive of  it. 

Several  other  questions  were  raised  and  dis- 
cussed; such  as  whether  the  lord  had  a  right 
to  inclose  any  part  of  the  common;  and  if  so, 
whether  the  lease  in  the  present  case  was  such 
an  improvement  as  would  exempt  the  locus  in 
quo  from  being  subject  to  the  right  of  com- 
mon; and  whether  the  plaintiff  had  such  a  pos- 
session as  would  entitle  him  to  maintain  tres- 
pass; which  questions  I  will  notice,  but  not 
discuss  at  large.  1.  The  possession  of  the  plairit- 
653*1  iff  was  sufficient  against  *a  stranger;  he 
showed  title  to  lands  which  were  not  in  the 
actual  possession  of  any  other;  he  was,  there- 
fore, in  possession,  as  in  such  cases  the  posses- 
sion follows  the  title.  2.  There  is  no  doubt 
that  the  lord  has  a  right  to  improve  his  waste 
lands,  provided  he  leaves  enough  for  those 
who  are  entitled  to  common.  There  can  be  as 
little  doubt,  I  think,  that  the  improvement  to 
bar  a  common,  must  be  an  actual  bonafide  im- 
provement; not  a  mere  possession  fence,  run 
round  a  piece  of  woods.  But  as  I  hold  the 
right  of  estovers  in  this  case  was  gone,  the  de- 
fendant and  those  whose  estate  he  represents 
have  no  right  to  raise  that  question;  they  are 
mere  strangers,  and  as  against  such  the  plaint- 
iff's title  and  possession  were  sufficient. 

The  law  is  established  in  England  and  rec- 
ognized in  the  case  of  Livingston  v.  Ten  Broeck, 
that  if  the  commoner  purchases  part  of  the 
land  subject  to  common,  if  the  right  of  com- 
mon be  apportionable,  it  shall  be  apportioned, 
otherwise  the  whole  is  extinguished;  but  that 
principle  seems  to  be  not  applicable  here.  The 
John  Truax  farm  was  purchased  by  John  Tay- 
ler  in  1791,  long  before  he  had  any  interest  in 
the  Jacob  Truax  farm,  which  was  entitled  to 
common.  The  ground  of  that  extinguishment 
is  this:  that  the  commoner  has  voluntarily  con- 
sented to  the  diminution  of  the  common  out 
of  which  his  pasture  or  estovers  were  to  be  en- 
joyed; and  where  there  can  be  no  apportion- 
ment, there  must  be  an  extinguishment. 

Upon  the  whole  case,  therefore,  I  am  of  opin- 
ion: 1.  That  the  plaintiff ,  as  against  the  defend- 
ant, has  shown  a  sufficient  possession  of  the 
locus  in  quo;  2.  That  common  of  estovers  is  not 
apportionable  and, of  course,  that  though  Jacob 
Truax  was  entitled  to  estovers,  yet  his  sons,  to 
whom  his  farm  was  conveyed  in  parcels,  and 
their  assigns,  never  had  any  such  right;  and  3. 
That,  consequently,  the  defendant  was  a  tres- 
passer in  cutting  the  rails  in  question,  and  the 
plaintiff  should  have  recovered  in  the  court 
below. 

Judgment  of  t/te  C.  P.  reversed,  with  single 
costs,  and  a  venire  de  novo  to  issue. 

Cited  In— 19  Wend.,  509;  6  Hill..  331,  539;  2  Wall., 
Jr.,  94;  16  Minn.,  184. 
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Trespass — Joint  Liability  for  Cutting  and  Car- 
rying away  Timber — Exemplification  of  Pat- 
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ent  of  1787 — Presumption  of  Issue  in  due  Form 
— Signature — Seal. 

Where  several  individuals  act  in  concert  in  enter- 
ing upon  a  lot  of  land  and  cutting  and  carrying 
away  timber,  they  are  jointly  liable  in  an  action  of 
trespass,  although  they  do  not  participate  as  part- 
ners share  and  share  alike,  in  the  avails  of  the  tres- 
pass. 

It  is  no  objection  to  an  exemplification  of  letters- 
patent,  granted  in  1787,  that  the  name  of  the  Gov- 
ernor of  the  State  pro  tempore  does  not  appear  sub- 
scribed to  it,  and  that  the  letters  L.  S.,  designating 
the  place  of  the  great  seal,  do  not  appear  upon  it : 
it  being  judicially  known  that  at  that  period,  and 
long  after,  the  seal  was  appended  to  patents  instead 
of  being  impressed  upon  its  face ;  and  the  legal  pre- 
sumption being  that  no  patent  would  be  issued  or 
recorded,  unless  executed  in  due  form  of  law. 

Citations— 1  R.  L.,  192 ;  1  R.  L.  of  1801,  203,  sec.  5;  1 
R.  L.  of  1813,  459,  sec.  6 ;  5  Cow.,  460. 

THIS  was  an  action  of  trespass  for  entering 
upon  a  lot  of  the  plaintiff.and  cutting  and 
carrying  away  pine  logs,  tried  at  the  Oneida  Cir- 
cuit in   Apr.,  1831,  before  the  Hon.  Nathan 
Williams,  one  of  the  Circuit  Judges. 

The  suit  was  brought  against  eight  defend- 
ants, who  separately  put  in  a  plea  of  not  guilty. 
The  plaintiff  proved  the  cutting  and  carrying 
away  of  about  150  saw-logs  ;  that  a  road  was 
made  to  his  lot  for  the  purpose  of  taking  tim- 
ber from  it  ;  that  all  the  defendants,  about  the 
same  period  of  time,  were  engaged  in  commit- 
ting trespasses  upon  the  lot ;  that  there  was  a 
shanty  erected  on  it,  in  which  the  defendants 
slept  and  eat  their  meals,  near  to  which  the 
logs  were  cut,  and  that  they  quit  the  premises 
at  the  same  time.  On  the  part  of  the  defend- 
ants, it  was  proved  that  although  they  all  got 
logs  from  the  plaintiff's  lot,  it  was  not  a  joint 
concern, inasmuch  as  A' and  B  worked  together, 
and  C  and  D  by  themselves, and  E  on  his  own  ac- 
count.and  that  the  proportions  of  the  spoils  va- 
ried, some  having  taken  more  than  the  others. 
The  judge  charged  the  jury,  that  to  entitle  the 
plaintiff  to  a  verdict  against  all  the  defendants 
as  joint  trespassers,  the  jury  must  be  satisfied 
that  the  defendants  acted  in  concert;  that  those 
who  aided  and  assisted  in  committing  the  tres- 
pass or  assented  thereto  having  an  interest 
therein,  were  as  guilty  as  the  others  ;  that  it 
was  not  material  if  some  had  a  greater  interest 
in  the  avails  of  the  trespass  than  others,  for  the 
reason  that  those  who  confederate  *to  [*655 
do  an  unlawful  act  are  deemed  in  law  guilty 
of  the  whole,  although  their  share  in  the  prof- 
its may  be  small  ;  but  if  the  jury  were  satisfied 
that  any  of  defendants  were  acting  separately 
and  for  themselves,  without  any  concert  with 
the  others,  they  ought  to  be  acquitted,  and 
those  only  found  guilty  who  acted  jointly  in 
the  committing  or  the  trespass.  The  jury 
found  all  the  defendants  guilty,  and  assessed 
the  damages  at  $198.  The  following  question 
arose  on  the  trial  as  to  the  evidence  of  the 
plaintiff's  right  to  the  property,  who  deduced 
a  regular  title  by  sundry  mesne  conveyances 
from  Thomas  Mat  chin,  the  original  patentee, 
of  a  tract  of  which  the  locus  in  quo  is  a  part. 
To  prove  the  patent  to  Matchin,  the  plaintiff 
produced  an  exemplification  of  letters  patent 
from  the  State  to  Matchin  for  a  tract  of  land 
called  the  Woodhull  township,  in  which  the 
premises  in  question  are  situated,  bearing  date 
June  13,  1788,  signed,  "  Robert  Harper,  Dep. 
Sec'y,"  and  certified  by  him  to  be  a  true  copy 
of  letters  patent,  as  of  record  in  that  office.with 
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the  seal  of  office  thereunto  affixed,  impressed 
on  the  paper.  This  was  objected  to  as  evidence : 
1.  Because  there  was  no  wax  or  adhesive  sub- 
stance for  a  seal ;  2.  Because  it  was  not  signed 
by  the  Governor  or  one  of  the  Commissioners 
of  the  Land  Office  ;  and  3.  That  by  the  terms 
of  the  letters  patent,  the  lands  thereby  granted 
were  granted  on  condition  that  there  should  be 
an  actual  settler  on  every  600  acres,  which  con- 
dition had  not  been  complied  with.  The  objec- 
tion was  overruled  and  the  exemplification  read 
in  evidence  ;  to  which  decision,  as  well  as  to 
the  charge  of  the  judge  to  the  jury,  the  defend- 
ants excepted,  and  now  moved  for  a  new  trial. 

Mr.  A.  Bennett,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Sutherland,  J.  The  only 
questions  which  arose  upon  the  trial  were:  first, 
whether  a  joint  trespass  had  been  established 
against  all  the  defendants  ;  and  second,  wheth- 
er the  exemplification  of  the  patent  for  the 
O56*]  Woodhull  *township  to  Thomas  Match- 
in,  from  whom  the  plaintiff  derived  his  title, 
was  properly  admitted  in  evidence. 

Upon  the  first  point  the  evidence  was  abun- 
dantly sufficient  to  justify  the  judge  in  submit- 
ting it  as  a  question  of  fact  to  the  jury.  His 
charge  was  unexceptionable.  He  instructed 
the  jury  that  to  entitle  the  plaintiff  to  a  verdict 
against  all  the  defendants  as  joint  trespassers, 
it  must  appear  that  they  acted  in  concert  in 
committing  the  trespass  complained  of  ;  that  if 
some  aided!  and  assisted  the  others  in  the  tres- 
pass, all  were  equally  guilty ;  or  if  some  em- 
ployed the  others  to  commit  the  trespass,  or 
assented  to  the  trespass  committed  by  the 
others,  having  an  interest  therein,  they  were 
all  jointly  guilty  ;  and  in  commenting  upon 
the  evidence  to  the  jury.he  again  observed  that 
they  must  be  convinced  from  the  evidence  that 
all  the  defendants  were  acting  in  concert  in  the 
trespass  in  question,  or  they  could  not  all  be 
found  guilty  ;  but  it  would  not  be  material,  if 
they  had  unequal  interests  in  the  avails  of  the 
trespass,  for  that  those  who  confederated  to  do 
an  unlawful  act  are  deemed  guilty  of  the  whole, 
although  their  share  in  the  profits  may  be  small. 
But  if  any  of  the  defendants  were  not  guilty  at 
all,  or  if  any  of  them,  though  guilty,  were  act- 
ing separately  and  for  themselves  alone,  with- 
out any  concert  with  the  others,  they  ought  to 
be  acquitted,  and  those  only  found  guilty  who 
were  acting  jointly.  This  is  a  correct  exposi- 
tion of  the  law,  and  embraces  substantially  all 
-  the  points  upon  which  the  judge  was  requested 
to  charge  specifically.  The  jury,  under  this 
charge  having  found  all  the  defendants  jointly 
guilty,  it  is  not  a  case  for  this  court  to  interfere 
with  their  verdict.  All  the  defendants  were 
seen  upon  the  lot,  engaged  in  cutting  or  car- 
rying away  timber  at  different  times .  Whether 
they  were  jointly  concerned  or  not  was  a  mat- 
ter of  inference  from  all  the  circumstances  of 
the  case.  They  used  one  common  road,  made 
expressly  for  the  purpose  of  getting  timber 
from  the  lot ;  they  also  had  a  common  shed  or 
temporary  house,  to  which  all  their  legs  were 
drawn  for  the  purpose  of  being  loaded  on  their 
sleighs,  and  where  their  shingles  were  made, 
and  where  they  occasionally  slept,  etc.  It  is 
fairly  to  be  presumed  that  this  road  and  house 
at  least  were  made  by  the  joint  labor  or  at  the 
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common  expense  of  all.  *On  the  whole,f*657 
I  think  the  evidence  of  concert  or  combination 
w»s  sufficient  to  justify  a  verdict  against  the 
defendants  as  joint  trespassers. 

2.  The  exemplification  of  the  patent  to 
Matchin,  from  whom  the  plaintiff  derived  his 
title,  was  objected  to:  1.  Because  the  original 
did  not  purport  to  have  been  sealed  with  wax, 
or  other  adhesive  substance;  2.  Because  it  was 
not  signed  by  the  Governor,  or  any  one  of  the 
commissioners  of  the  land  office,  etc. ;  3.  Be- 
cause it  was  granted  upon  the  condition  that 
there  should  DC  a  settler  on  every  600  acres, 
which  condition  did  not  appear  to  have  been 
complied  with.  A  copy  of  the  letters  patent  is 
not  given  in  the  case,  nor  &fac  simile  of  the 
manner  of  its  execution.  The  case  states, that 
the  plaintiff  then  introduced  an  instrument 
purporting  to  be  an  exemplification  of  letters 
patent  from  the  State  of  N.  Y.  to  Thomas 
Matchin.  dated  June  13,  1788,  signed  Rob't 
Harper,  Deputy  Secretary,  and  certified  by  him 
to  be  a  true  copy  of  letters  patent,  as  of  record 
in  that  office,  with  the  seal  of  office  thereunto 
affixed,  impressed  on  the  paper.  The  objection 
made  to  the  introduction  of  this  instrument, as 
stated  in  the  case,  was,  that  there  was  no  wax 
or  adhesive  substance  for  a  seal,  and  that  it 
was  not  signed  by  the  Governor,  nor  any  one 
of  the  Commissioners  of  the  Land  Office.  The 
exemplification  would  not  show  in  what  man- 
ner the  original  was  sealed,  whether  by  an  im- 
pression upon  wax  or  wafer  upon  the  patent 
itself,  or  by  a  large  wax  seal  appended  and 
fastened  to  the  patent.  I  presume  the  real  ob- 
jection was,  that  upon  the  patent  as  recorded, 
and  the  exemplification  thereof,  there  was  no- 
L.  S.  to  indicate  that  the  original  had  been 
sealed.  It  appears  from  an  examination  made 
at  the  Secretary's  office  of  the  records  of  letters 
patent  issued  in  1787,  8,  to  the  number  of  more 
than  100,  that  none  of  them  have  upon  them 
L.  S.,  or  any  other  character  representing  the 
place  of  the  seal,  and  that  several  of  them  have 
not  the  name  of  the  Governor,  nor  any  other 
name  to  them,  except  that  of  the  Secretary  or 
deputy-secretary;  and  it  also  appears  that  those 
records  have  always  been  deemed  and  regard- 
ed as  the  records  of  patents  dulv  issued,  and 
are  exemplified  as  such,  when  called  for,  in  the 
same  manner  as  those  to  which  the  name  of  the 
Governor  is*signed.  The  question  then  [*<55& 
is  not  whether  a  patent  is  valid,  and  will  pass 
the  title  to  land,  if  issued  without  a  seal ;  but 
whether  the  fact  that  in  the  record  of  the  pat- 
ent the  words  "  L.  S."  do  not  appear  to  desig- 
nate the  place  of  the  seal,  is  to  be  regarded  as 
evidence  that  the  original  was  not  sealed.  The 
fact,  undoubtedly,  is.  that  the  seal  was  append- 
ed to  the  patent,  instead  of  being  impressed 
upon  its  face  ;  most,  if  not  all  the  early  patents 
were  sealed  in  that  way.  In  copying  such  a 
patent,  the  L.  S.  would,  very  naturally,  be 
omitted,  as  no  place  for  a  seal,  corresponding 
with  the  original,  would  in  fact  exist,  on  the 
face  of  the  patent.  Seals  to  all  instruments 
conveying  land  have  been  in  use  in  this  State, 
from  its  earliest  settlement,  and  it  is  not  to  be 
presumed  that  it  was  omitted  in  so  solemn  a 
grant  as  an  original  patent,  issued  by  the  State, 
under  the  supervision  and  direction  of  its 
public  authorized  officers  ;  or  that  if  omitted, 
so  defective  an  instrument  would  have  bee» 
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recorded  by  them.  The  Act  Concerning  the 
Commissioners  of  the  Land  Office  and  the  Sale 
of  Unappropriated  Lands,  1  R.  L.,  292,  does 
not  prescribe  the  form  of  the  patents  to  be 
granted,  nor  direct  that  they  shall  be  signed  by 
the  Governor,  or  any  other  officer,  but  leaves 
those  matters  to  be  regulated  by  the  Commis- 
sioners of  the  Land  Office.  Sec.  5.  The  Gov- 
ernor has  the  custody  of  the  great  and  privy 
seal,  1  R.  L.  of  1801,  p.  203,  sec.  5,  and  1  R. 
L.  of  1813,  p.  459,  sec.  6  ;  and  in  practice, prob- 
ably, generally  signed  all  patents  that  were  is- 
sued ;  but  it  is  the  great  seal  which  authenti- 
cates the  patent,  and  that,  I  apprehend,  is  per 
se  to  be  regarded  as  prima  fade  evidence  that 
the  patent  is  approved  of  by  the  Commission- 
ers of  the  Land  Office,  of  whom  the  Governor 
is  one,  and  has  been  issued  by  their  direction. 
Jackson  v.  Douglass.  5  Cow.,  460. 

No  one  but  the  State  can  take  advantage  of 
an  omission  on  the  part  of  the  paten  tee,  to  com- 
ply with  the  condition  of  the  grant.  I  am  of 
opinion,  therefore,  that  the  exemplification  of 
the  patent  was  properly  received  in  evidence, 
and  that  the  motion  for  a  new  trial  should  be  de- 
nied. 

Cited  in— 8  Barb.,  295 ;  1  Abb.  N.  S.,  88;  6  Duer,  406; 
1  Rob.,  445 ;  3  Daly,  102 ;  26  Mich.,  205 ;  33  Am.  Rep., 

569  (77  N.  Y.,  56). 
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*COLES 

v. 

TRUSTEES  OF  THE  VILLAGE  OF  WILL- 
IAMSBURGH. 

Powers  of  Village  Trustees  under  Act  of  Incor- 
poration— Proceedings  to  Open  Street — How 
far  Necessary  to  Comply  with  Requirements  of 
Act  of  Incorporation — Petition  to  Predecessors, 
Sufficient — Right  of  Objection  to  Proceedings — 
Action  by  Two,  of  Board  of  Five  Members,  In- 
valid. 

The  Trustees  of  the  Village  of  Williamsburgh,  in 
the  County  of  Kings,  may  proceed  in  the  execution 
of  the  powers  intrusted  to  them  by  their  Act  of  In- 
corporation, although  the  map  of  the  survey  of  the 
village,  directed  by  the  Act  to  be  made,  does  not  ex- 
hibit the  gradations  and  regulations  required  in 
the  streets,  roads  and  alleys  to  be  permanently  laid 
out. 

It  seems,  that  where,  in  an  Act  of  Incorporation 
of  a  yillage,  such  requirement  is  made,  the  Act  will 
be  considered  as  complied  with,  if  the  duty  be  per- 
formed as  far  as  practicable ;  i.  e.,if  the  inequalities 
of  the  surface  of  the  village  plot  be  so  great  and 
embarrassing  as  to  render  an  accurate  gradation 
impracticable,  it  may  be  omitted. 

The  trustees  of  a  village,  authorized  to  open  a 
street  on  the  presentment  of  a  petition,  may  act 
upon  a  petition  presented  to  their  predecessors, 
and  direct  the  street  to  be  opened ;  if  such  petition 
was  duly  presented  and  received,  although  not  le- 
gally proceeded  upon  by  the  trustees  in  office  at 
the  time  of  its  presentment. 

Lands  appropriated  for  the  opening  of  .a  street, 
may  be  entered  upon  and  worked  previous  to  the 
appraisement  of  the  value  of  the  same,  and  before 
payment  of  the  damages  to  the  owner. 

It  is  no  objection  to  an  appraisement  of  the  value 
of  land  required  for  a  street,  that  in  form  it  esti- 
mates the  value  of  the  land  at  a  certain  sum  per 
foot,  instead  of  stating  its  value  in  a  gross  amount. 

A  party  objecting  to  proceedings  relative  to  the 
opening  of  a  street,  cannot  avail  himself  of  an  ir- 
n-guliirity  which  may  exist  in  the  proceedings  rela- 
tive to  property  in  which  he  has  no  Interest. 

When;  a  board  of  Trustees  of  a  village  consists  of 
the  Bomber  of  live,  a  resolution  passed  at  a  meet- 
ing of  such  Hoard  is  not  obligatory,  in  which  only 
two  of  the  members  concur ;  the  other  three  mem- 
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bers  omitting  to  vote  on  the  ground  of  interest,  but 
entering  their  assent  to  the  proposed  measure. 

A  vote  of  confirmation  of  an  assessment  passed 
at  a  meeting  of  a  Board  of  Trustees,  consisting  of 
the  number  of  five,  at  which  only  four  members  at- 
tended, and  in  which  vote  but  two  Trustees  con- 
curred, the  others  being  interested  declining  to 
vote,  is  not  a  valid  act,  although  the  two  Trustees 
who  did  not  vote  assented  to  the  vote  of  their  col- 
leagues. 

Citation— Act,  April  14, 1827,  sec.  19,  21,  24. 

THIS  is  a  case  of  certiorari,  to  review  the 
proceedings  of  the  Trustees  of  the  Village 
of  Williamsburgh  in  the  opening  of  a  street. 
The  village  was  incorporated  by  an  Act  of  the 
Legislature,  passed  Apr.  14,  1827.  Laws  of 
1827,  p.  270.  By  the  19th  section  of  which 
it  was  made  the  duty  of  the  Trustees  of  the 
village  to  cause,  as  soon  as  conveniently  might 
be,a  survey  of  the  village  to  be  made,  together 
with  a  map  thereof  exhibiting  the  streets,  roads 
and  alleys  to  be  permanently  *laid  out,[*66O 
and  also  the  gradations  and  regulations  which 
would  be  required  in  such  streets,  and  accom- 
panied by  such  remarks  and  explanations  as  the 
nature  of  the  subject  might  require:  to  be  kept 
by  the  clerk  of  the  Corporation .  The  Trustees 
caused  a  survey  of  the  village  and  map  to  be 
made,  which  map  they  certify  to  be  in  strict  con- 
formity to  the  requirements  of  the  statute,  ex- 
cept that  it  does  not  exhibit  the  gradations  and 
regulations  which  will  be  required  in  the 
streets  of  the  village;  it  being  wholly  imprac- 
ticable to  do  so,  by  reason  of  the  peculiar  sur- 
face of  the  ground.  On  the  map  is  laid  down 
a  street  called  First  St.,  of  the  width  of  60 
feet,  extending  from  Grand  St.  southerly  to 
the  boundary  line  of  the  village,  a  distance  of 
about  1700  feet.  In  Nov.,  1827,  the  first  elec- 
tion of  village  officers  took  place,  and  at  a 
regular  meeting  of  the  Board  of  Trustees,  all 
being  present,  five  in  number,  Mar.  3,  1828,  a 
petition  in  due  form  was  presented  for  open- 
ing, pitching  and  regulating  First  St.  The 
Trustees  resolved  to  grant  the  prayer  of  the 
petition,  two  of  the  Trustees  voting  in  favor 
of  the  resolution ;  the  three  others  being  inter- 
ested in  the  opening  of  the  street,  did  not  vote, 
but  entered  their  approbation  of  the  measure 
on  the  minutes  of  the  Board.  Sundry  pro- 
ceedings were  then  had  in  reference  to  the 
opening  of  the  street,  but  nothing  effectual 
was  done  until  after  the  next  annual  election 
in  Nov.,  1828,  at  which  a  new  set  of  Trustees 
were  elected.  In  Dec.,  1828,  the  new  Trustees 
directed  that  a  jury  should  be  summoned  to 
ascertain  the  value  of  the  land  taken  for  open- 
ing First  St. ,  and  to  estimate  the  damages  of 
the  owners  of  the  land  taken  for  the  opening 
of  the  street,  and  in  pursuance  of  such  resolu- 
tion, a  warrant  was  issued  by  two  justices  of 
the  County  of  Kings,  directing  the  sheriff  of 
Kings  to  summon  twelve  freeholders  to  ap- 
praise the  value  of  the  land  and  damages,  etc. , 
who  met  with  the  justices,  and  Jan.  28,  1829, 
made  and  signed  an  inquisition,  by  which  they 
appraised  the  value  of  the  land  to  be  taken  for 
the  purpose  of  opening  the  street  as  follows: 
for  the  first  100  feet,  from  Grand  St.,  $10  per 
foot,  running  measure;  and  for  the  land  from 
the  termination  of  the  100  feet  to  a  certain 
point  further  south,  $7  per  foot,  etc. ;  and  ap- 
praised the  damages  of  the  owners  of  land. 
This  inquisition  *was  returned,  and  [*661 
Feb.  3,  1829,  at  a  meeting  of  the  Board  of 
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Trustees  approved,  the  Trustees  causing  it  to  |  conveniently  may  be,  a  survey  of  said  village 
be  put  upon  their  files.  Apr.  13  following,  the  I  to  be  made,  together  with  a  map  exhibiting 


Trustees  resolved  that  conformably  to  the  reso- 
lution of  the  Board  of  Trustees  of  Mar.  3. 182*. 
and  the  petition  of  a  majority  of  the  persons 
interested  in  the  opening  of  First  St.,  the  clerk 
of  the  village  should  give  notice  that  all  build- 
ings, fences  and  other  obstructions  were  re- 
quired to  be  moved,  and  the  street  opened  in 
20  days  after  May  1  then  next,  preparatory  to 
regulating  the  same.  Some  further  ineffectual 
proceedings  were  then  had  previous  to  Nov. 
11,  1829,  when  Trustees  were  elected  for  the 
then  ensuing  year.  Dec.  17,1829,  the  Trustees  be- 
ing advised  that  due  notice  of  the  proceedings 
had  not  been  given  to  Coles,  the  plaintiff  in 
error,  and  to  two  other  persons,  directed  such 
notice  to  be  given.  Notice  was  accordingly 
given,  and  the  parties  failing  to  appear,  the 
Trustees,  Dec.  19,  resolved  that  the  necessary 
steps  should  be  taken  to  summon  a  jury,  who 
assembled  Dec.  24,  and  an  inquisition  was 
found,  by  which  the  land  owned  by  Coles  to 
be  taken  for  the  purpose  of  opening  the  street, 
was  appraised  at  fifteen  cents  the  square  foot. 
Jan.  7.  1830,  the  Trustees  considering  previous 
assessments  which  bad  beeu  made  under  the 
direction  of  the  Trustees,  defective,  issued  a 
new  warrant  directing  $12,500  to  be  assessed. 
Mar.  24,  the  assessments  were  presented  for 
confirmation  at  a  meeting  of  the  Board  of 
Trustees;  there  were  but  four  trustees  present 
at  the  meeting,  only  two  of  whom  voted  to 
confirm  the  assessment;  the  other  two  did  not 
vote,  being  interested,  but  they  caused  their 
approbation  of  the  vote  of  confirmation  to  be 
entered  on  the  minutes  of  the  Board;  and  Apr. 
17  a  warrant  issued  to  collect  the  assessments, 
which  was  signed  by  four  of  the  Trustees,  two 
of  whom  were  interested  in  the  opening  of  the 
street.  June  7,  1830,  a  certiorari  was  allowed 
by  a  commissioner.  The  Trustees,  in  their  re- 
turn to  the  certiorari  made  Apr.  25,  1831,  state 
that  June  5,  1829,  the  Trustees  of  the  village 
for  the  time  being  entered  into  a  contract  with 
an  individual  to  graduate,  regulate,  form  and 
662*]  finish  First  St.  from  Grand  St.  *to  the 
Brooklyn  line,  for  which  they  agreed  to  pay 
the  sum  of  $1,500;  and  that  at  the  time  of  the 
making  of  the  return,  the  whole  of  the  street 
was  completed  agreeable  to  the  profile  thereof 
and  the  plan  of  the  village. 

Messrs.  J.  Dikeman  and  H.  W.  Warner, 
for  plaintiff  in  error. 

Messrs.  J.  L.  Graham  and  S.  A.  Foot, 
for  trustees. 

By  the  Court,  Nelson,  J.  The  principal 
ground  relied  on  for  a  reversal  of  the  proceed- 
ings is,  that  the  Trustees  of  the  Village  of 
Williamsburgh  were  not  authorized,  under  the 
circumstances  of  this  case,  to  grant  the  prayer 
of  the  petition  presented  for  opening,  pitching 
and  regulating  First  St.  in  that  village,  nor  to 
open,  pitch  and  regulate  the  same. 

By  the  19th  section  of  the  Act  incorporating 
the  Village,  it  was  provided  that  the  Trustees, 
and  all  acting  under  them,  should  be  empow- 
ered to  enter  in  the  daytime  into  and  upon 
any  lands  and  tenements  which  they  should 
deem  necessary  to  be  surveyed,  used  or  occu- 
pied, or  converted  into  a  street  or  highway; 
and  it  is  made  their  duty  to  cause,  as  soon  as 
WEND.  10.  N.  Y.  R.,  11 


the  streets,  roads  and  alleys  to  be  permanently 
laid  out,  and  also  exhibiting  on  said  map  all 
the  gradations  and  regulations  which  will  be 
required  in  said  roads,  alleys  and  streets,  ac- 
companied with  such  remarks  as  the  subject 
may  require,  to  be  signed  by  the  president  of 
the  Board,  and  kept  by  the  clerk  for  inspec- 
tion, so  that  no  one  may  plead  ignorance  of 
the  plan  to  be  adopted  for  opening,  laying  out, 
leveling  and  regulating  the  streets  of  the  vil- 
The  21st  section  gives  to  the  Trustees 


power  to  order  and  direct  the  pitching,  regu- 
lating and  paving  the  streets  according  to  such 
survey  and  map.  By  the  24th  section,  the 
Trustees,  on  application  as  therein  specified, 
are  empowered  to  widen  and  alter  all  public 
roads  and  streets,  already  laid  out  in  said  vil- 
lage, to  such  convenient  breadth,  not  exceed- 
ing 60  feet,  as  they  shall  judge  fit,  and  also  lay 
out  and  make  such  other  roads  and  streets, 
conformable  to  the  map  of  the  village,  as  they 
shall  think  necessary.  Nov.  3,  1827,  a  map 
was  adopted  by  the  Trustees  and  signed  by 
the  president  under  the  above  19th  *sec-[*663 
tion,  and  which  conformed  to  the  directions 
of  the  Act,  except  that  it  did  not  exhibit  the 
gradations  and  regulations  required;  and  as 
stated  by  the  surveyor,  it  was  wholly  imprac- 
ticable to  make  them  judiciously,  from  the  pe- 
culiar irregularity  in  the  surface  of  the  village 
plot.  It  is  supposed  by  the  counsel  for  the 
plaintiff  that  this  omission  in  the  map  affects 
the  power  of  the  Trustees  under  the  Act  of  In- 
corporation, in  opening  and  laying  out  streets 
and  roads  in  the  village.  This,  I  think,  is  a 
mistake.  The  Act  is  only  directory,  and  the 
survey  and  map  are  not,  by  the  terms  of  it, 
nor  by  fair  construction,  made  a  preliminary 
step  to  the  exercise  of  the  powers  of  the  Trust- 
ees under  the  21st,  22d  and  24th  sections  of 
the  Act.  It  was  the  duty  of  the  Trustees  to 
cause  such  survey  and  map  to  be  made  for  the 
convenience  and  benefit  of  all  concerned  in  the 
intended  improvements,  and  was,  no  doubt, 
a  wise  provision  of  the  law,  and  the  Trustees 
were  bound  to  make  it;  but  the  obligation  of 
that  duty  extended  no  further  than  the  dis- 
charge of  it  was  practicable.  If  the  inequal- 
ities of  the  surface  of  the  village  plot  were  so 
great  and  embarrassing  as  to  render  an  ac- 
curate and  judicious  gradation  on  the  general 
map  of  the  village,  with  its  numerous  streets, 
roads  and  alleys,  really  impracticable,  it  was 
proper  to  omit  it.  Gradations,  no  doubt,  could 
have  been  laid  down  by  the  surveyor  whether 
accurate  or  not,  and  then  the  objection  would 
not  have  existed;  but  I  cannot  think  the  stat- 
ute required  this  to  be  done.  Before  any  street 
could  be  opened,  it  would  be  necessary  to  as- 
certain its  gradation  and  regulation;  and  this 
is  a  substantial  compliance  with  the  scope  and 
sense  of  the  statute.  It  would  then  be  opened 
in  conformity  to  the  directions  of  the  stat- 
ute. It  is,  perhaps,  worthy  of  remark,  that 
the  Act  requires  this  duty  of  the  Trustees  to 
be  performed  only  "as  soon  as  it  conveniently 
may  be,"  which,  without  any  straightened  con- 
struction, may  have  had  regard  to  the  feasi- 
bility of  the  service,  or  any  part  of  it,  but  cer- 
tainly does  not  look  like  a  condition  precedent 
to  the  exercise  of  any  powers  relating  to  the 
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opening  of  streets.  We  may  also  add,  that  by 
the  24th  section,  the  Trustees  are  authorized  to 
widen  and  alter  any  public  road  or  street  or 
highway  to  a  convenient  breadth,  not  exceed- 
ing 60  feet,  without  reference  to  the  map;  and 
664*]  the  opening  of  First  St.  was  no  *mpre 
than  this,  after  it  struck  the  land  of  the  plaint- 
iff on  to  its  termination. 

The  petition  for  opening  First  St.  was  pre- 
sented at  a  meeting  of  the  Trustees  Mar.  3, 
1828.  All  the  Trustees  were  present:  two  only 
voted;  the  other  three  declining  on  the  ground 
of  interest.  Was  the  vote  a  legal  one  in  favor 
of  the  petition?  I  think  not.  The  Act  provides, 
section  22  (and  without  ft  the  law  would  have 
been  the  same),  that  if  either  of  the  Trustees 
shall  be  interested  as  owner  or  occupant  of 
property  in  any  street  to  be  pitched,  paved  or 
regulated,  the  Trustees  so  interested  shall  not 
vote  on  the  question.  The  Act  requires  three 
out  of  the  five,  or  a  majority,  to  make  a  quo- 
rum. If  there  were  but  three  present,  then  the 
votes  of  two,  being  a  majority,  would  be  valid. 
Here  were  five  Trustees,  three  of  whom  were 
incompetent  to  vote  by  the  Act;  and  being  so, 
it  seems  tome.so  far  as  the  vote  was  concerned, 
they  were  not  Trustees  for  any  purpose.  Be- 
ing incompetent  to  perform  the  principal  act, 
I  think  it  necessarily  follows  that  they  cannot 
legally  appear  in  any  of  the  subordinate  and 
collateral  matters  thereto.  Besides,  if  they 
could,  five  were  present,  and  how  could  the 
votes  of  two  control  any  measure?  That  num- 
ber is  competent  to  decide  by  vote  only  when 
three  constitute  the  quorum.  I  am  of  opinion, 
however,  that  striking  out  the  vote  of  the  meet- 
ing of  the  Trustees  of  Mar.  3,  1828,  the  regu- 
larity of  the  proceedings  in  the  opening  of  the 
street  may  be  sustained.  In  Nov.,  1828,  a  new 
set  of  Trustees  were  elected,  who,  in  December 
of  the  same  year,  acted  upon  the  petition  pre- 
sented to  their  predecessors,  by  causing  the 
value  of  the  land  required  for  the  opening  of 
the  street,  and  the  damages  sustained  thereby, 
to  be  appraised  by  two  justices  and  twelve  free- 
holders; and  Apr.  13,  1829,  at  a  meeting  of  the 
Board,  resolved  that  the  clerk  of  the  village 
should  give  notice,  that  conformably  to  the 
resolution  of  the  Board  of  Trustees  of  Mar.  3, 
1828,  and  the  petition  of  a  majority  of  the  per- 
sons interested  in  the  opening  of  First  St.,  all 
buildings,  fences  and  other  obstructions  were 
required  to  be  moved,  and  the  street  opened  in 
20  days  after  May  1,  then  next,  preparatory  to 
regulating  the  same.  Again,  in  Dec.,  1829, 
665*]  after  another  *election  of  Trustees,  a 
new  appraisement  was  directed  to  be  made, 
particularly  in  reference  to  the  lands  of  the 
plaintiff  in  error  and  two  other  individuals,  in 
respect  to  whom  it  was  supposed  the  proceed- 
ings had  not  been  regularly  conducted,  and 
such  appraisement  was  in  fact  made.  From 
these  facts,  it  is  manifest  that  the  proceedings 
of  the  Trustees  at  their  meeting  Mar.  8,  1828, 
relative  to  the  opening  of  First  St., were  adopt- 
ed and  confirmed  by  the  Trustees  subsequently 
elected.  The  Trustees,  in  Mar.,  1828,  had  re- 
ceived the  petition  for  the  opening  of  the  street, 
and  had  resolved  that  the  street  should  be 
opened,  but  nothing  effectual  was  done  under 
such  resolution  until  after  a  new  election  in 
Nov.,  1828,  when  the  Trustees  then  in  office 
proceeded  to  carry  the  resolution  of  Mar.,  1828, 
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into  effect.  The  petition  presented  to  their  pre- 
decessors and  on  file,  was  sufficient  authority 
to  them  to  direct  the  street  to  be  opened. 

The  plaintiff  in  error  cannot  avail  himself 
of  any  irregularity  which  may  have  happened 
in  the  appraisement  of  the  value  of  the  lands 
of  others,  in  which  he  had  no  interest.in  the  in- 
quisition of  Jan.  28, 1829, inasmuch  as  the  assess- 
ment of  the  lands  of  each  owner  is  separate  and 
distinct,  the  one  in  no  way  dependent  upon  the 
other.  It  is  not  for  him  to  urge  such  an  ob- 
jection. 

The  form  of  the  appraisement  is  also  objected 
to.  It  is  said  to  be  irregular  that  the  value  of 
the  land  taken  for  the  street  should  be  esti- 
mated at  a  certain  sum  per  foot.instead  of  find- 
ing a  sum  in  gross;  that  it  is  uncertain  and, 
therefore,  erroneous.  I  think  it  sufficiently  cer- 
tain. The  verdicts  or  estimates  in  these  street 
or  road  cases  are  not  scanned  with  the  same  tech- 
nical strictness  which  is  applied  to  the  verdict 
of  a  common  law  jury.  The  Trustees  in  this 
case  could  readily,  by  calculation,  ascertain  the 
sum  in  gross. 

In  relation  to  the  objections  urged  against 
the  legality  and  regularity  of  the  assessments 
made  by  the  assessors,  as  founded  either  upon 
the  want  of  authority  of  the  Trustees  to  issue 
the  warrants,  or  of  the  assessors  to  perform  the 
duties  required  of  them,  it  is  unnecessary  to- 
review  the  various  proceedings  in  respect  to 
these  warrants  previous  to  the  issuing  of  the 
*warrant  of  Jan.  7, 1830.  The  warrant  [*666 
of  that  date  was  correctly  issued  by  trustees 
having  competent  authority  to  issue  it.and  was 
executed  by  assessors  authorized  to  act  under 
it.  But  an  insurmountable  difficulty  is  pre- 
sented in  the  confirmation  of  the  assessment; 
it  was  confirmed  at  a  meeting  of  the  Board  of 
Trustees,  when  only  four  Trustees  were  present, 
and  but  two  of  them  were  competent  to  act, 
and  those  two  alone  voted  on  the  question  of 
confirmation;  the  two  others  being  interested, 
declined  to  vote,  and  did  not,  in  fact,  vote,  al- 
though they  assented  to  the  vote  of  their  col- 
leagues. This  clearly  was  irregular.  Two  of 
the  number  present  being  interested,  were  in- 
competent to  act  upon  this  question;  and  there 
being  but  two  more  of  the  Trustees  present, 
there  was  not  a  quorum  competent  to  the  trans- 
action of  the  business  on  this  subject  and,  con- 
sequently, the  confirmation  of  the  assessment, 
and  the  issuing  of  the  warrant  thereon  for  the 
collection  of  the  moneys  assessed,  are  illegal 
and  void,  and  must  be  set  aside. 

It  was  also  urged  on  the  argument  that  the 
Trustees  had  no  power  to  open  and  regulate  or 
widen  a  street  or  road  until  after  appraisal  of 
damages  and  payment  of  the  same  to  the  owner 
of  the  lands  taken  for  the  street  or  road.  Al- 
though this  question  is  not  free  from  difficulty, 
I  am  of  opinion  that  all  this  is  not  necessary  to 
the  exercise  of  the  above  power.  The  only  lim- 
itation or  condition  precedent  is  the  petition  of 
"a  majority  of  the  persons  owning  the  property 
described  in  any  such  application,  and  who  are 
intended  to  be  benefited  thereby,  or  whose 
property  shall  be  assessed  for  the  payment  of  the 
expense  attending  the  same."  Upon  such  ap- 
plication the  Trustees  are  authorized  and  em- 
powered to  alter  and  widen,  or  lay  out,  as  the 
case  may  require,  any  public  road  or  street.  P. 
270,  sec.  24.  The  doubt  as  to  the  soundness  of 
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this  position  arises  from  the  language  of  the 
concluding  part  of  this  section,  from  which 
an  inference  might  be  drawn  that  the  Legisla- 
ture did  not  intend  that  the  land  should  be 
actually  appropriated  until  paid  for.  But  when 
we  take  into  view  the  fact  that  the  funds  out 
of  which  this  payment  is  to  be  made  are  to  be 
assessed  upon  and  collected  from  the  persons 
benefited  by  the  improvement,  such  an  infer- 
ence should  not  be  drawn,  unless  imperatively 
667*]  *required  by  the  statute.  If  it  is  said 
that  the  property  of  the  citizen  should  not  be 
taken  for  public  purposes  without  a  just  com- 
pensation, the  argument  is  just  as  strong  one 
way  as  the  other.  The  rights  of  those  upon 
whom  benefit  is  assessed  is  as  great  and  press- 
ing as  of  those  whose  lands  are  taken;  and  the 
injustice  would  be  the  same,  if  the  term  may 
be  used,  to  collect  this  benefit  before  actually 
received,  as  to  take  the  lands  before  payment. 

It  is  said  some  of  the  Trustees  who  directed 
the  issuing  of  the  warrant  by  the  justices  to 
the  sheriff  to  summon  the  juries  were  inter- 
ested. No  such  fact  is  stated  in  the  return ;  on 
the  contrary.it  is  expressly  contradicted  by  the 
return,  and  we  cannot  look  beyond  it,  nor  take 
the  fact  upon  argument  or  inference. 

Upon  the  whole,  we  are  of  opinion  that  the 
proceedings  of  the  Trustees  may  be  sustained 
in  the  opening  and  regulating  of  the  street, and 
in  the  assessment  of  the  damages  by  the  jury; 
but  that  the  confirmation  of  the  assessment  by 
the  assessors  cannot  be  supported,  and  that  the 
issuing  of  the  warrant  for  collection  was  ille- 
gal. The  proceedings  of  the  Trustees,  therefore, 
are  confirmed,  except  so  much  thereof  as  relates 
to  the  confirmation  of  the  assessment  and  the 
issuing  of  the  warrant  thereon;  which  are  re- 
versed, without  costs  to  either  party. 

Distinguished— 22  Barb..  492  ;  3  Abb.  Pr.,  285. 
Explained-4  Hill,  100. 

Cited  in-7  Barb..  428 ;  11  Barb.,  609 ;  39  Barb.,  101 ; 
63  Barb.,  591. 
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Practice  and  Pleading  in  Justice  Court — Stat- 
ute— Capias — Special  Bail — Recognizance  in 
Debt— Penalty.  v 

A  plaintiff,  whose  proceedings  before  a  justice  are 
suspended  by  a  plea  of  title,  may,  under  the  Act  of 
1813,  issue  a  capias  at  any  time  during  the  next  term 
of  the  C.  P.,  after  the  putting  in  of  the  plea  before 
the  Justice,  and  such  issuing1  of  process  is  a  compli- 
ance with  the  condition  upon  which  the  liability  of 
the  eognizors  depends  :  the  words  "before  the  next 
Court  of  C.  P."  in  the  statute  directing  the  tribunal 
in  which  the  subsequent  proceedings  are  to  be  had, 
and  not  prescribing  the  time  of  the  issuing  of  the 
process. 

It  is  enough,  in  such  case,  that  the  capias  be  in  an 
action  of  trespass;  it  need  not  contain  an  acetiam 
clause,  particularly  specifying  the  cause  of  action, 
or  referring  to  t  he  suit  before  the  justice ;  and  it 
seems  that  proof  aliunde  connecting  the  two  suits  is 
not  ueoessary. 

Thr  acknowledging  of  bail,  and  the  filing  of  a  bail 
piece,  unaccompanied  with  notice  of  such  pro- 
ceeding, is  not  a  compliance  with  the  obligation  of 
the  defendants  to  put  in  special  bail. 

In  an  action  of  debt  on  such  recognizance  it  is  not 
necessary  to  assign  breaches,  or  assess  damages ;  the 
plaintiff,  if  he  recovers,  is  entitled  to  the  penalty 
specified  in  the  recognizance. 

Citations— «  Cow..  608 ;  8  Johns..  858 ;  2  R.  8.,  378 ; 
485.  sec.  29. 

ERROR  from  the  Herkimer  C.  P.     Under- 
wood declared  in  the  C.  P.  that  he  sued 
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out  a  summons  against  Harris  and  two  others, 
returnable  before  a  justice  of  the  peace  May 
21,  1829  ;  that  he  declared  in  the  justice's  court 
in  an  action  of  trespass  quart  clausum  fregit, 
etc.;  that  the  defendants  pleaded  title,  and 
with  a  surety  entered  into  a  recognizance  in 
the  sum  of  $100,  conditioned  that  if  the  plaint- 
iff before  the  next  Court  of  C.  P.  of  the  County 
of  Herkimer  to  be  holden  after  the  date  of 
such  recognizance,  should  commence  an  action 
for  the  recovery  of  the  damages  of  the  said 
trespass,  and  the  defendants  should  appear 
thereto  and  put  in  special  bail  within  twenty 
days  after  the  first  day  of  the  next  term  of  the 
said  court  to  be  holden  after  the  date  of  the 
recognizance,  then  the  same  to  be  void,  other- 
wise of  force.  The  plaintiff  then  averred  that 
he  did,  before  the  Court  of  C.  P.  in  and  for 
the  County  of  Herkimer  next  held  after  the 
date  of  the  recognizance,  commence  an  action 
against  Harris  and  the  two  others  for  the  re- 
covery of  the  damages  complained  of  before 
the  justice  by  occasion  of  the  said  trespass; 
which  action  now  remains  in  the  said  court ; 
and  further,  that  the  defendants  *did  [*669 
not  appear  thereto  and  put  in  special  bail  with- 
in 20  days,  etc.,  whereby  the  recognizance  be- 
came forfeited,  and  an  action  accrued  to  the 
plaintiff  to  demand  and  have  the  said  sum  of 
$100.  The  defendants  pleaded  :  1.  Non  est 
factum.  2.  That  the  plaintiff  did  not  before 
the  Court  of  C.  P.  of  Herkimer  Co.,  next  af- 
ter the  date  of  the  recognizance  commence  his 
suit  for  the  recovery  of  the  damages  claimed 
before  the  justice.  8.  ComperuU  ad  diem.  On 
the  trial  of  the  cause  the  plaintiff  produced  the 
proceedings  had  in  the  justice's  court,  viz. :  the 
summons,  declaration,  plea  and  recognizance; 
and  also  a  capias  in  the  C.  P.  at  the  suit  of  the 
plaintiff  against  Harris  and  the  two  other  de- 
fendants in  an  action  of  trespass  (the  writ  con- 
taining no  ac  etiam  clause),  tested  the  first,  and 
returnable  June  6, 1829.  returned  cepi  corpora, 
with  the  appearance  of  the  defendants  in- 
dorsed, and  rested.  The  defendants  moved  for 
a  nonsuit,  on  the  grounds:  1.  That  the  plaint- 
iff had  not  shown  a  suit  commenced  in  the  C. 
P.  before  the  .term  of  the  court  next  after  the 
date  of  the  recognizance;  and  2.  That  he  had 
not  shown  that  the  suit  in  the  C.  P.  was  for 
the  same  cause  of  action  prosecuted  before  the 
justice.  The  nonsuit  was  denied.  The  de- 
fendants then  proved  that  the  special  bailpiece 
in  the  cause  in  the  C.  P.  was  duly  acknowl- 
edged by  bail,  and  that  the  same  was  filed 
June  11,  1829,  but  they  did  not  prove  notice 
of  bail  to  the  plaintiffs.  The  C.  P.  decided 
that  the  acknowledgment  of  bail  and  the  filing 
of  a  bailpiece  not  followed  up  by  notice  to  the 
plaintiff  was  not  a  performance  of  the  condi- 
tion of  the  recognizance  ;  that  the  plaintiff  was 
entitled  to  a  general  verdict  in  his  favor,  and 
not  merely  to  a  verdict  for  nominal  damages 
and  that  the  plaintiff  was  not  bound  to  have 
damages  assessed  on  the  breach  alleged  in  the 
declaration — to  which  several  decisions  the  de- 
fendants excepted.  The  jury  found  a  gener- 
al verdict  for  the  plaintiff,  with  •  six  cents 
costs,  and  the  plaintiff  entered  judgment  for 
his  debt,  and  the  costs  of  increase.  The  de- 
fendants sued  out  a  writ  of  error. 

Messrs.  D.   Wager,  J.  A.  Spencer,   for 
plaintiffs  in  error.     The  capias  in  the  C.  P. 
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was  not  issued  until  after  the  commencement 
67O*]  *of  the  term  next  after  the  date  of  the 
recognizance,  and  the  condition,  therefore, 
upon  which  the  liability  of  the  defendants  de- 
pended.was  not  performed.  That  condition  was 
that  the  plaintiff  should  commence  his  suit  be- 
fore the  next  court,  etc. ,  which  was  synony- 
mous with  saying  that  he  should  commence  his 
suit  previous  to  the  next  court.  The  statute 
ought  to  receive  a  strict  construction,  as  the 
defendant  is  bound  to  put  in  bail  within  20 
days  after  the  first  day  of  term  ;  and  if  the  ca- 
pias is  not  issued  previous  to  term,  the  time 
within  which  bail  is  to  be  put  in  may  be  cur- 
tailed at  the  option  of  a  plaintiff.  In  support 
of  a  strict  construction,  they  cited  11  Johns., 
472.  They  also  insisted  that  the  capias  on  its 
face  should  have  shown  the  cause  of  action 
sued  for,  to  have  been  the  same  prosecuted  be- 
fore the  justice;  or  at  least  that  proof  aliunde 
ought  to  have  been  made.  That  as  the  statute 
did  not  provide  for  excepting  to  and  justifying 
of  bail,  notice  of  bail  was  not  necessary  ;  and 
finally,  that  the  suit  being  prosecuted  for  a 
penal"  sum,  for  the  non-performance  of  a  writ- 
ten agreement,  the  breaches  relied  upon  by 
the  plaintiff  should  have  been  assigned  accord- 
ing to  the  statute,  and  the  damages  assessed 
by  the  jury.  2  R.  S.,  378,  sees.  5,  6.  That  this 
course  ought  to  have  been  pursued,  they  ar- 
gued, was  illustrated  by  the  exemption  made 
from  pursuing  it  in  the  case  of  an  action  by  a 
•district  attorney  on  a  recognizance  to  the  peo- 
ple. 2  R.  S.,  485,  sec.  29. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  It  is  con- 
tended that  the  plaintiff  should  have  shown 
that  his  suit  in  the  C.  P.  was  commenced,  in 
point  of  time,  anterior  to  the  next  term  of  the 
C.  P. ,  after  the  date  of  the  recognizance.  The 
word  "before"  is  used  in  the  statute  to  desig- 
nate the  tribunal  or  forum  where  the  cause 
shall  be  prosecuted,  and  the  word  "next"  des- 
ignates the  time  when  the  suit  shall  be  brought. 
The  latin  word  "coram,"  and  not  ''ante,"  would 
express  the  meaning  of  the  Legislature  in  that 
part  of  the  statute  which  directs  the  contents  of 
the  recognizance.  There  is  nothing  in  the 
opinion  of  Mr.  J.  Platt,  in  Brown  v.  VanDuzen, 
671*]  11  Johns.,  *472,  473,  which  maintains 
a  contrary  construction  ;  the  point  now  under 
consideration  was  not  raised  in  that  case,  nor 
considered  by  him.  In  this  case  the  suit  was 
brought,  as  I  infer,  at  the  next  term  of  the  C. 
P.,  but  the  writ  was  not  issued  until  the  term 
had  commenced.  That  was  enough. 

The  capias  was  in  trespass,  and  that  was  all 
that  need  be  stated  therein,  though  the  prac- 
tice is  to  insert  an  ac  etiam  clause. 

The  filing  a  bail  piece  without  giving  notice 
to  the  plaintiff's  attorney  is  not  putting  in  bail 
within  the  meaning  of  the  recognizance.  The 
phrase  "putting  in  bail"  is  technical,  and  has 
a  legal  meaning  which  is  well  understood. 
The  plaintiff  is  not  bound  to  know  that  special 
bail  has  been  filed  without  notice.  6  Cow. ,  608. 
The  case  of  Caines  v.  Hunt,  8  Johns.,  358, was 
different.  There  notice  had  been  given  of  one 
real  and  one  fictitious  person,  and  the  plaintiff 
treated  it  as  a  nullity,  which  the  court  said  he 
could  not  do  ;  that  his  proper  course  was  to  ex- 
cept. But  here  no  notice  was  given,  and  the 
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plaintiff  was  not  bound  to  except,  because  he 
did  not  know  that  any  bail  had  been  filed. 

The  plaintiff  was  entitled  to  a  general  verdict 
according  to  the  former  practice.  The  Revised 
Statutes,  2  R.  S.,  378,  do  not  affect  proceed- 
ings upon  recognizance  ;  they  specify  bonds 
for  the  breach  of  a  condition  other  than  for 
the  payment  of  money.  At  page  485,  sec.  29, 
recognizances  to  the  people  are  directed  to  be 
prosecuted  by  action  of  debt  for  the  penalty, 
and  proceedings  are  to  be  the  same,  as  in  per- 
sonal actions  for  the  recovery  of  any  debt,  ex- 
cept that  it  shall  not  be  necessary  to  allege  or 
prove  damages  by  reason  of  a  breach  of  the 
condition  of  such  recognizance;  but  on  such 
breach  being  found  or  confessed,  judgment 
shall  be  absolute  for  the  penalty.  The  personal 
actions  here  referred  to  must  be  debt  on  bond, 
with  condition  other  than  the  payment  of 
money. 

I  am  inclined  to  the  opinion  that  the  penalty 
of  the  recognizance  was  what  the  Legislature 
intended  should  be  recovered;  the  Revised 
Statutes  have  directed  a  bond  to  be  taken  in 
such  cases,  instead  of  a  recognizance. 

Judgment  affirmed. 

Cited  in— 2  Hill,  600. 


*INGALLS  v.  SPRAGUE.     [*672 

Practice — Confession  of  Judgment  by  One  of  Two 
Defendants — Judgment  Valid  Though  he  Act- 
ed Without  Authority  of  Co-Defendant — It 
may  be  Reversed  for  Such  Want  of  Authority 
— Evidence — Pleading. 

Where  one  of  two  defendants  sued  in  a  justice's 
court  confesses  judgment  as  well  for  his  co-defend- 
ant as  for  himself,  and  an  execution  issues  upon 
such  judgment,  by  virtue  of  which  the  property  of 
his  co-defendant  is  taken  and  sold  by  his  direction ; 
in  an  action  of  trespass  against  him  by  his  co-de- 
fendant, he  may  justify  under  the  judgment  and 
execution,  without  proof  of  his  authority  to  con- 
fess the  judgment ;  if  there  was  a  want  of  authori- 
ty the  judgment  may  be  reversed,  but  it  is  not  void. 

Evidence  of  the  judgment  and  execution  were  in 
this  case  held  to  be  admissible,  although  only  the 
general  issue  had  been  pleaded,  the  plaintiff,  in  his 
declaration,  having  charged  the  defendant  with 
turning  out  his  property  to  be  sold  on  execution. 

Citations— 4  Cow.,  292 ;  9  Cow.,  227 ;  15  Johns.,  141, 
476 ;  19  Johns.,  33,  162 ;  6  Johns.,  34,  126,  296 ;  Cow. 
Tr.,  292. 

TERROR  from  the  Jefferson  C.  P.  Ingalls 
Xj  sued  Sprague  before  a  justice,  and  de- 
clared against  him  in  trespass  "  for  turning 
out  to  be  sold  on  execution  the  property  of  the 
plaintiff  contrary  to  law,  to  wit:  one  seine,  to 
his  damage  $50  "  The  defendant  pleaded  the 
general  issue,  the  cause  was  tried,  and  the 
plaintiff  had  a  verdict.  The  defendant  ap- 
pealed to  the  Jefferson  C.  P.  On  the  trial  in 
that  court,  the  plaintiff  proved  that  the  de- 
fendant directed  a  constable  to  levy  upon  and 
sell  a  seine  belonging  to  the  plaintiff,  and  that 
the  same  was  accordingly  levied  upon  and  sold. 
The  defendant  offered  to  prove  a  judgment 
and  execution  thereon,  by  virtue  of  which  the 
property  in  question  was  sold;  the  plaintiff  ob- 
jected that  the  evidence  was  inadmissible  un- 
der the  pleadings,  but  the  objection  was  over- 
ruled, and  the  defendant  proved  a  judgment 
rendered  by  a  justice  of  the  peace  in  favor  of 
one  Rogers,  against  both  the  plaintiff  and  the 
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defendant  in  this  cause,  and  an  execution  is- 
sued thereon,  and  that  by  virtue  of  such  exe- 
cution, the  property  in  question  was  sold  to 
satisfy  half  of  the  judgment,  he,  the  defend- 
ant, having  paid  the  other  half.  The  plaintiff 
then  proved  that  the  judgment  in  favor  of 
Rogers  was  rendered  on  the  confession  of 
Sprague  alone,  who  stated  to  the  justice  that 
he  was  authorized  by  Ingalls  to  confess  the 
judgment;  the  plaintiff  further  proved,  that 
although  he  had  been  served  with  a  copy  of 
the  summons  originally  issued  in  the  cause  of 
Rogers  against  himself  and  Sprague,  he  had 
073*J  not  *bcen  served  with  any  other  proc- 
ess, and  had  not  appeared  in  the  cause.  On 
this  state  of  facts,  the  plaintiff  insisted  that 
without  proof  of  authority  to  Sprague  to  con- 
fess the  judgment  rendered  in  favor  of  Rogers, 
such  judgment  was  not  conclusive  against  him, 
and  that  his  separate  property  was  not  liable  to 
be  taken  and  sold  on  the  execution  issued  by 
virtue  thereof;  the  court,  however,  ruled  that 
the  judgment  was  conclusive  against  the 
plaintiff,  Ingalls,  without  proof  of  authority 
to  the  defendant,  Sprague,  to  confess  the  same, 
and  that  the  separate  property  of  the  plaintiff 
was  liable  to  be  taken  and  sold  by  virtue  of  the 
execution  issued  thereon.  The  plaintiff  except- 
ed  to  the  decision  of  the  court  and  submitted 
to  a  nonsuit;  and  judgment  being  thereupon 
entered,  he  sued  out  a  writ  of  error. 

Mr.  J.  Steele,  for  plaintiff  in  error. 

Mr.  B.  Bagley,  for  defendant  in  error. 

By  the  Court,  Sutherland,  /.  Ingalls  con- 
tended in  the  court  below  that  the  judgment 
in  favor  of  Rogers  could  afford  no  protection 
to  Sprague,  unless  he  showed  that  he  had  au- 
thority from  Ingalls  to  confess  it.  The  court, 
however,  decided  that  in  this  action  that  judg- 
ment was  conclusive  against  Ingalls,  without 
any  proof  of  the  authority  of  Sprague  to  con- 
fess it,  and  was  a  justification  to  the  defendant. 
The  court  decided  correctly.  Upon  the  face 
of  the  record,  the  judgment  appeared  to  have 
been  confessed  by  both  defendants,  and  the 
record  is  prima  facie  evidence  of  that  fact.  It 
was  unnecessary  for  the  defendant  to  support 
the  judgment,  until  it  was  impeached.  The 
record  contained  enough  to  give  jurisdiction 
to  the  court.  Shumway  v.  Stillman,  4  Cow., 
292;  Latham  v.  Edgerton,  9  Id.,  227;  15  Johns., 
141;  19  Id.,  33,  162.  But  admitting  that 
Sprague  had  no  authority  to  confess  the  judg- 
ment, or  did  not  prove  it  before  the  justice,  it 
would,  undoubtedly,  be  ground  of  error,  but 
would  not  go  to  the  question  of  jurisdiction,  so 
as  to  render  the  judgment  absolutely  void.  In 
Martin  v.  Moss.  6  Johns.,  126,  this  court  re- 
674*]  versed  *a  justice's  judgment,  which 
had  been  entered  by  the  justice  on  the  written 
request  of  the  defendant,  but  without  any 
proof  that  the  request  was  in  the  defendant's 
handwriting.  The  court  say  the  justice  could 
not  legally  enter  a  judgment,  unless  the  de- 
fendant appeared  in  person  or  by  attorney  be- 
fore him  in  court,  and  confess  judgment,  etc. 
And  in  Bromaghin  v.  Throop,  15  Johns.,  476, 
they  again  reversed  a  judgment  on  the  same 
ground;  they  again  held  that  a  justice  could 
not  legally  enter  a  judgment,  unless  the  de- 
fendant appeared  in  person  or  by  attorney  be- 
fore him  in  court  and  confessed  judgment,  or 
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had  been  duly  summoned.  These  cases  show -. 
1.  That  a  judgment  in  a  justice's  court  may  be 
confessed  by  attorney  as  well  as  by  the  de- 
fendant in  person:  and  2.  That  a  judgment 
entered  upon  a  written  request,  without  any 
appearance  by  the  defendant  before  the  jus- 
tice either  in  person  or  by  attorney  is  erro- 
neous, and  will  be  reversed  and,  therefore,  is 
not  absolutely  void.  The  authority  of  an  at- 
torney to  appear  may  be  by  parol.  Cow.  Tr, 
292.  It  is  a  matter  in  pats  to  be  proved  like 
any  other  fact  in  the  case,  and  an  error  of  the 
justice  in  relation  to  it  may  render  the  judg- 
ment erroneous,  but  does  not  go  to  the  ques- 
tion of  jurisdiction.  In  a  court  of  record,  if 
an  attorney  appear  for  a  defendant,  whether 
process  has  been  served  or  not,  without  his  au- 
thority, and  confess  judgment,  the  judgment 
is  regular  and  will  not  be  set  aside,  but  the  at- 
torney is  liable  to  an  action.  Denton  v.  Noyes, 
6  Johns.,  296;  Jackson  \.  Stewart,  6  Id.,  34. 

The  evidence  in  relation  to  the  judgment  and 
execution  was  properly  admitted  under  the 
pleadings.  The  declaration  of  the  plaintiff 
stated  that  the  trespass  of  the  defendant  con- 
sisted in  turning  out  the  plaintiff's  property 
upon  an  execution.  It  was  competent,  I  think, 
for  the  defendant  to  give  the  judgment  and 
execution  in  evidence,  without  any  special  no- 
tice, after  such  an  admission  on  the  face  of  the 
pleadings.  % 

Judgment  affirmed. 


*KIMBALL  &  KINISTON    [*G  7  5 


HUNTINGTON. 

Due- Bill,  a  Promissory  Note  within  Statute — 
Pi'omise  to  Pay,  Implied — Admission,  by  One 
of  Two  Payees,  of  Assignment  to  the  Other, 
Admissible— Assignee  of  Chose  in  Action,  not 
Affected  by  Subsequent  Acts  and  Declarations 
of  Assignor. 

A  plea  puis  darrein  continuance  waives  all  pre- 
vious pleas ;  and  if  the  matter  of  that  plea  be  deter- 
mined against  the  party,  it  is  a  confession  of  the 
matter  in  issue. 

A  due-bill,  f.  e.,  a  note  in  this  form :  "  Due  A.  B. 
$325,  payable  on  demand."  is  a  promissory  note 
within  the  statute  ;  the  acknowledgment  of  indebt- 
edness on  its  face  implies  a  promise  to  pay,  and  the 
payment  being  in  money  absolutely. 

The  admission  of  one  of  two  payees  of  a  note,  of 
the  transfer  of  his  interest  in  it  to  the  other  payee, 
is  competent  evidence  to  devest  him  of  all  control 
over  it  where  such  admission  is  made  at  the  conclu- 
sion of  a  settlement  between  the  parties  in  refer- 
ence to  dealings  and  transactions  of  which  the  note 
In  question  formed  a  part. 

An  assignee  of  a  chose  in  action  will  be  protected 
in  a  court  of  law  against  the  acts  and  declarations 
of  the  assignor  subsequent  to  the  assignment. 

Citations— Bac.  Abr.,  479:  Cro.  Eliz..  49;  1  Ld. 
Raym.,  693 :  Bull.  N.  P.,  309 :  1  Salk.,  178 ;  2  Wend., 
300;  2R.  S..35«,sec.  27:  Chit.,  Bills,  41,  324,  334  ;  1 
Johns.,  143 :  9  Johns.,  217  ;  3  Cai.,  136. 


was  an  action  of  assumpsit,  tried  at  the 
-L  Rensselaer  Circuit  in  1831,  before  the  Hon. 
James  Vanderpoel,  one  of  the  Circuit  Judges. 
The  plain  tiffs  declared  on  a  promissory  note 
for  $325,  bearing  date  Oct.  20,  1821;  the  dec- 
laration containing  also  the  money  counts.  The 
defendant  pleaded  non  assumpsit  and  non  as- 
sumpsit infra  sex  annos,  and  the  plaintiffs  re- 
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plied  a  new  promise  within  6  years  before  the 
exhibiting  of  the  bill,  etc.  After  issue  thus 
joined,  the  defendant,  in  the  February  Term 
of  this  court  in  1828,  put  in  a  plea  of  puts  dar- 
rein  continuance,  that  Feb.  18,  1828,  Kiniston, 
one  of  the  plaintiffs,  by  writing  under  seal,  in 
consideration  of  one  dollar  to  him  paid,  re- 
leased and  discharged  the  defendant  from  all 
claims  and  demands  which  he  had  against  him 
in  his  own  individual  right,  or  in  connection 
with  any  other  person;  to  which  plea  a  repli- 
cation was  put  in,  that  before  the  execution  of 
the  release  in  the  plea  mentioned,  Kimball,  one 
of  the  plaintiffs,  had  paid  to  Kiniston,  the  oth- 
er plaintiff,  $160,  and  in  consideration  of  such 
payment,  Kiniston  had  sold  and  assigned  to 
Kimball  all  his  interest  in  the  promissory  note 
in  the  declaration  mentioned,  of  which  the  de- 
fendant had  notice  before  the  execution  of  the 
release  set  forth  in  the  plea.  The  defendant 
rejoined  that  Kiniston  did  not,  before  the  exe- 
676*]  cution  of  the  release,  *assignhis  inter- 
est in  the  note  to  Kimball  in  consideration  of 
the  payment  of  $160,  nor  had  the  defendant 
notice  in  modo  et  forma,  etc. ;  concluding  to  the 
country.  On  this  state  of  pleadings  the  cause 
went  to  trial.  At  the  trial  the  plaintiffs  offered 
in  evidence  a  due-bill,  in  this  form:  "Due 
Kimball  &  Kiniston  three  hundred  and  twenty- 
five  dollars,  payable  on  demand.  Oct.  20, 
1821."  Signed  by  the  defendant.  Its  admis- 
sion was  objected  to:  1.  Because  it  was  not  a 
note  within  the  statute;  2.  Because  no  consid- 
eration was  expressed  in  it ;  and  3.  That  it 
ought  to  have  been  specially  declared  upon, 
and  the  consideration  averred  and  proved.  The 
objection  was  overruled.  The  due-bill  was 
then  read  in  evidence,  and  it  was  proved  that 
Kimball  &  Kiniston,  in  1821,  were  joint  con- 
tractors for  the  building  of  three  locks  upon 
the  Champlain  Canal,  and  that  from  their 
joint  funds  money  to  the  amount  of  the  due- 
bill  was  loaned  by  Kimball  to  the  defendant,  and 
the  due-bill  taken  therefor.  To  show  the  assign- 
ment of  Kiniston's  interest  in  the  due-bill  to 
Kimball,  it  was  proved  that  in  Feb., 1825,  Kim- 
ball and  Kiniston  had  a  settlement  of  their  ac- 
counts, and  on  closing  the  same,  they  mutually 
declared  that  they  had  settled  all  their  con- 
cerns, and  that  Kimball  was  to  have  all  the 
property  relating  to  or  connected  with  their 
joint  operations  in  the  State  of  N.  Y.  (The 
settlement  was  had  in  N.  H.  .where  the  parties 
resided.)  They  further  stated  that  Kimball  was 
indebted  to  Kiniston  $100,  of  which  sum  $50 
were  to  be  paid  in  cash,  and  for  the  remaining 
$50  a  note  was  to  be  given.  A  receipt  was  then 
produced,  signed  by  Kiniston,  bearing  date 
July  10,  1825,  in  which  he  acknowledged  to 
have  received  of  Kimball  a  note  of  hand  for 
$50,  "which,  when  paid,  is  in  full  of  all  de- 
mands up  to  this  date."  It  was  proved  that, 
at  the  time  of  the  settlement  between  Kimball 
and  Kiniston  in  1825,  they  had  an  account 
book  before  them,  in  which  was  kept  by  Kim- 
ball an  account  of  moneys  received  and  paid 
out  by  him  for  and  an  account  of  Kimball  & 
Kiniston.  Among  others,  there  was  an  entry 
under  date  of  Oct.  20,  1821,  in  these  words: 
" Delivered  8.  G.  Huntington.asbynote,  $325;" 
and  another,  which  was  proved  to  have  been 
made  in  Dec..  1822,  in  these  words:  "Re- 
ceived, by  S.  O.  Huntington,  $325."  It  was 
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*further  proved  that,  in  the  spring  of  [*677 
1825,  Kimball  brought  the  due-bill  into  this 
State  and  left  it  with  his  son,  who  demanded 
payment  of  the  defendant,  and  informed  him 
that  Kimball  had  settled  with  Kiniston  and  tak- 
en the  due-bill  to  himself;  to  this  person  the  de- 
fendant frequently,  since  1825,  promised  pay- 
ment. The  defendant  now  insisted  that  the  rep- 
lication had  not  been  supported ;  it  had  not  been 
shown  that  Kimball  had  paid  $160  to  Kiniston, 
and  that  in  consideration  of  such  payment,  he 
had  assigned  his  interest  in  the  due-bill  to  Kim- 
ball; the  judge  ruled  that  enough  had  been 
shown  to  submit  the  question  to  the  jury.  The 
plaintiffs  next  produced  the  deposition  of  one 
Samuel  Selden,  of  Royalton  in  Vt.,  from  which 
it  appeared  that  in  the  month  of  Feb.,  1828,  ap- 
plication was  made  to  Selden  by  the  defendant, 
by  letter,  to  procure  a  release  from  Kiniston, 
the  form  of  which  was  sent  to  him;  and  that 
he  accordingly,  Feb.  18,  1828,  procured  from 
Kiniston  a  release  of  all  claims  'and  demands 
against  the  defendant,  either  in  his  own  indi- 
vidual right  or  in  connection  with  any  other 
person,  and  inclosed  the  same  by  mail  to  the 
defendant.  To  interrogatories  put  to  him 
whether  he  had  not  been  informed  by  the  de- 
fendant that  the  object  of  the  release  was  to 
defeat  a  recovery  in  this  suit,  and  that  Kinis- 
ton had  assigned  his  interest  in  the  due-bill  to 
Kimball,  he^ieclined  to  answer,  stating  that  he 
was  applied  to  by  the  defendant  to  procure  the 
release  as  an  attorney  at  law,  and  that  he  could 
not  answer  the  interrogatories  without  violat- 
ing his  duty  to  his  client;  and  for  the  same 
reason  declined  to  state  the  consideration  paid 
by  him  to  Kinistou.  The  defendant  then  of- 
fered in  evidence  two  letters  written  by  Kinis- 
ton, dated  in  Mar.  and  Dec.,  1830,  stating  that 
he  had  not  assigned  his  interest  in  the  due-bill 
to  Kimball,  and  that  at  the  time  of  the  settle- 
ment, in  1825,  it  was  expressly  agreed  that  the 
debts  then  due  to  Kimball  &  Kiniston,  when 
collected,  should  be  divided  equally  between 
them;  the  judge  refused  to  receive  the  letters 
in  evidence,  and,  the  proofs  being  closed, 
charged  the  jury  that  the  only  questions  for 
them  to  determine  were  whether  Kiniston  had 
parted  with  his  interest  in  the  due-bill  previous 
to  the  release,  and  whether,  previous  to  the 
execution  of  such  release,  the  defendant  had 
notice  of  the  transfer  *of  Kiniston's  [*678 
interest.  The  jury  found  for  the  plaintiffs 
$527.22. 

Mr.  S.  Stevens,  for  the  defendant,  moved 
for  a  new  trial.  He  insisted  that  the  objection 
taken  on  the  trial,  that  the  replication  had  not 
been  supported  by  proof,  ought  to  have  been 
sustained,  for  that  the  evidence  of  a  transfer 
of  Kiniston's  right  had  wholly  failed.  Allow- 
ing all  the  weight  to  the  testimony  which  had 
been  adduced  in  reference  to  the  settlement  be- 
tween Kimball  and  Kiniston  in  1825  to  which 
it  legitimately  was  entitled,  it  did  not  prove  a 
transfer  of  the  due-bill  in  question;  the  due-bill 
was  an  existing  demand  against  the  defendant, 
in  which  both  parties  were  equally  interested; 
it  was  uncollected  and,  therefore,  not  the  sub- 
ject of  settlement  between  them;  not  having 
as  yet  been  received,  it  was  not  in  the  ordinary 
course  of  business  to  take  it  into  account  on  a 
settlement  between  partners  to  ascertain  how 
much  was  due  from  one  to  the  other.  To  es- 
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tablish  the  allegations  in  the  replication,  it 
should  have  been  proved  that  the  due-bill  was 
specifically  assigned,  and  it  was  not  enough  to 
show  the  declarations  of  the  parties  that  Kim- 
ball  was  to  have  all  the  property  of  the  concern 
in  N.  Y.  Besides,  there  was  a  total  failure  of 
proof  of  the  averment  of  the  consideration 
paid  by  Kimball  to  Kiniston.  Where  an  as- 
signment of  a  chose  in  action  is  relied  on  to 
support  a  recovery,  it  must  be  averred  that  it 
was  made  for  a  full  and  valuable  considera- 
tion, and  that  the  suit  is  prosecuted  for  the 
benefit  of  the  assignee,  17  Johns.,  292;  6  Cow., 
151;  and  this  averment  being  material,  must 
be  proved,  Dougl.,  665;  2  East,  450.  The  let- 
ters of  Kiniston  should  have  been  received  in 
evidence;  Kimball,  by  bring  the  suit  in  the 
names  of  himself  and  Kiniston,  instead  of  su- 
ing in  his  own  name,  as  he  might  have  done, 
deprived  the  defendant  of  the  testimony  of 
Kiniston;  and  having  done  so,  he  should  not 
be  allowed  'to  object  to  the  declarations  of  a 
party  to  the  record.  7T.  R,  670,  «.;  11  East, 
586. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff.  The 
verdict  of  the  jury  settles  the  question  of  trans- 
fer; the  evidence  was  fairly  submitted  to  them, 
and  their  finding  is  conclusive.  Astotheaver- 
679*]  ment  *and  proof  of  consideration,  this 
case  is  clearly  within  the  principle  of  17  Johns. , 
cited  on  the  other  side.  The  .case  in  Cowen  does 
no  more  than  recognize  the  case  in  Johnson. 
What  is  said  on  the  subject  of  consideration,  was 
said  after  the  case  then  before  the  court  had 
been  disposed  of  on  another  principle,  is  very 
brief  in  its  terms,  and  expressly  declared  not 
to  be  a  definitive  opinion  on  the  point.  The 
principle  that  a  court  of  law  will  protect  the 
assignee  of  a  chose  in  action  against  the  acts  or 
•declarations  of  the  assignor  subsequent  to  the 
assignment,  is  too  well  settled  to  require  the 
•citation  of  cases. 

By  the  Court,  Nelson,  J.  The  plea  puts 
•darrein  continuance  waived  all  previous  pleas, 
«nd  on  the  record  the  cause  of  action  was  ad- 
mitted to  the  same  extent  as  if  no  other  de- 
fense had  been  urged  than  that  contained  in 
this  plea.  By  operation  of  law  the  previous 
pleas  are  stricken  from  the  record,  and  every- 
thing is  confessed  except  the  matter  contested 
by  the  plea  puis.  6  Bac.  Abr.,  479  ;  Cro.  Eliz., 
49;  1  Ld.  Raym.,  693;  Bull.  N.  P.,  309;  1 
Salk.,  178;  2  Wend.,  300. 

The  only  questions  to  be  litigated  upon  the 
record  were:  1.  Whether  Kiniston  had  as- 
signed his  interest  in  the  note  to  his  co-plaint- 
iff Kimball;  and  2.  Whether  the  defendant  had 
notice  of  such  assignment  before  the  execution 
of  the  release.  If  proper  attention  had  been 
bestowed  upon  the  pleadings,  only  one  of  these 
questions  could  have  been  raised,  as  a  denial 
of  either  fact  was  a  sufficient  answer  to  the 
replication.  The  court  may,  on  special  appli- 
cation, allow  a  defendant  to  rejoin  several  mat- 
ters, if  necessary  for  the  ' '  attainment  of  jus- 
tice ; "  2  R.  S.,  356,  sec.  27  ;  but  it  does  not 
appear  that  any  such  application  was  made  in 
this  case. 

The  defendant,  in  a  brief  submitted,  assumes  j 
that  the  cause  of  action  is  not  confessed,  and 
objects  to  the  admissibility  of  the  due-bill  in 
•evidence  under  either  count  in  the  declaration, 
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and  the  ground  upon  which  he  places  this  ob- 
jection is,  that  it  is  not  a  note,  within  the  stat- 
ute. Even  if  his  assumption  was  right,  the 
argument  he  derives  from  it  could  not  be  sus- 
tained. The  instrument  is  a  promissory  note, 
within  the  statute,  as  it  contains  every  quality 
essential  to  such  paper.  The  acknowledgment 
*of  indebtedness  on  its  face  implies  a  [M$8O 
promise  to  pay  to  the  plaintiffs,  and  the  pay- 
ment by  its  terms  is  to  be  in  money  absolutely, 
upon  demand.  Chit.,  Bills,  41,  324,  334;  1 
Johns.,  143.  Neither  the  acknowledgment  of 
value  received  or  negotiable  words  are  essen- 
tial to  bring  this  paper  within  the  statute.  9 
Johns.,  217;  3  Cai.,  136.  It  is  unimportant, 
however,  to  pursue  this  objection,  as  it  could 
not  be  properly  raised  on  the  trial. 

It  is  objected  that  there  is  no  evidence  in  the 
case  to  show  that  the  $160  or  any  other  sum 
was  paid  by  Kimball  to  Kiniston,  in  consider- 
ation of  the  assignment.  The  proof  relied  on 
is,  that  Kimball  took  the  note  on  a  settlement 
of  accounts  with  Kiniston,  and  allowed  him 
therein  for  his  share  or  moiety.  If  the  evidence 
on  this  point  was  competent,  it  was  fairly  sub- 
mitted to  the  jury,  and  their  verdict  must  be 
conclusive. 

It  is  said,  admitting  that  half  the  note  was 
accounted  for,  it  still  would  not  appear  that 
the  $160  was  paid,  as  alleged  in  the  replication. 
The  half  of  the  note  was  $162.50,  which,  of 
course,  includes  the  $160  alleged  to  have  been 
paid.  Proving  more  than  the  amount  certain- 
ly cannot  be  objected  to,  or  prejudice  the 
plaintiff.  If  the  assignment  had  been  in  writ- 
ing, then  there  might  have  been  a  variance  be- 
tween the  instrument  proved  and  the  one  de- 
scribed; but  no  such  objection  could  be  taken 
here,  as  the  whole  rested  in  parol. 

It  is  said  the  evidence  of  Eunice  Hutchinson 
in  relation  to  settlement  was  improperly  ad- 
mitted. She  proved  that  about  six  years  before 
the  trial  her  father  and  Kiniston  were  together 
with  their  books  to  make  a  settlement  of  their 
accounts  ;  that  she  was  a  part  of  the  time  in 
the  room,  and  the  settlement  was  amicably 
made.  After  it  was  completed,  they  came  into 
the  room  where  she  was,  and  said  they  had 
settled  all  their  accounts,  and  that  Mr.  Kimball 
was  to  have  all  the  property  connected  with 
their  business  in  N.  Y.  The  testimony  of  James 
Hutchinson  corroborates  most  of  the  above 
facts,  and  proves,  in  addition,  an  entry  under 
date  of  December,  1822,  in  the  account  book 
of  Kimball,  by  which  he  charged  himself  with 
the  amount  01  the  note.  The  declarations  of 
the  plaintiffs  in  relation  to  the  terms  of  settle- 
ment were  made  at  the  conclusion  of  it,  and  not 
afterwards,  as  contended  by  the  *de-  [*681 
fendant,  and  under  the  circumstances  were  en- 
tirely competent;  they  had  just  completed  the 
settlement,  and  these  declarations  were  part  of 
the  res  gesta.  as  much  so  in  judgment  of  law 
as  those  made  during  the  progress  of  the  settle- 
ment. Besides,  if  we  were  to  admit  that  the 
declarations  of  K.  and  K.  were  subsequent  to 
the  settlement,  we  can  see  no  well  founded  ob- 
jection to  them,  for  the  purpose  offered.  The 
object  of  the  testimony  is  to  prove  a  transfer 
of  the  note  from  one  to  the  other, which  would 
be  binding  between  themselves  or  upon  Kinis- 
ton, and  the  declarations  of  the  latter  would 
be  good  evidence  against  him  for  that  purpose. 
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I  admit  that  these  declarations  would  not  be 
competent,  if  made  after  third  persons  became 
interested,  as  in  the  case  of  the  defendant  after 
the  release  to  him;  but  if  no  such  objection  ex- 
ists, the  admission  of  the  parties  in  relation  to 
the  transfer  is  competent,  whether  made  at 
one  time  or  another — after,  or  during  the  settle- 
ment. The  testimony  being  admissible  and 
pertinent,  and  fairly  submitted  to  the  jury,  it 
seems  to  me  we  cannot  disturb  the  verdict,  as 
we  are  unable  to  say  it  is  not  warranted  by  the 
facts. 

The  notice  of  the  transfer  is  abundantly 
proved.  E.  H.  Kimball  swears  that  he  called 
on  the  defendant  in  behalf  of  his  father  for 
payment  of  the  note,  and  was  answered  that  it 
could  not  then  be  made,  and  was  requested  to 
ask  his  father  to  take  the  note  to  himself  in- 
dividually, and  it  would  be  soon  paid;  that  in 
the  fall  of  1825  he  informed  the  defendant  that 
his  father  had  settled  with  Kiniston  and  taken 
the  note  to  himself,  and  again  in  1827;  and  that 
since  1825  the  defendant  had  frequently  prom- 
ised to  pay  the  note.  If  this  testimony  is  to 
be  believed,  the  assignment  of  the  note  to 
Kimball  was  in  pursuance  of  a  request  from 
the  defendant, and  of  which  assignment  he  was 
duly  advised. 

The  refusal  of  the  agent  who  procured  the 
release  to  relate  the  circumstances  under  which 
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it  was  obtained,  particularly  in  reference  to 
that  part  of  the  transaction  which  tested  the 
merits  of  it,  was  calculated  to  excite  in  the 
minds  of  the  jury,  and  no  doubt  did,  a  sus- 
picion unfavorable  to  the  release, and  gave  color 
and  strength  to  the  view  taken  of  it  by  the 
plaintiffs. 

The  letters  of  Kiniston  to  the  defendant  were 
clearly  inadmissible.  They  were  written  after 
the  assignment  and  notice  ;  *if  no  as-  [*682 
signment  was  proved,  then  without  the  letters 
the  defendant  was  entitled  to  the  verdict,  and 
if  it  was  proved,  they  were  incompetent  to  af- 
fect it.  The  only  assignment  relied  on,  or 
which  the  proof  supported,  or  which  was 
pretended,  took  place  years  before  the  date 
of  these  letters,  and  the  subsequent  declara- 
tions or  confessions  of  the  assignor  were  in- 
admissible to  impair  the  rights  of  the  assign- 
ee. The  whole  case  turns  upon  the  plea  puis 
darrein  and  the  issues  growing  out  of  it, which 
were  questions  of  fact,  and  have  been  de- 
termined by  the  verdict.  We  are  of  opinion 
there  is  no  error  of  the  Judge  in  the  numerous 
points  of  law  raised  during  the  progress  of  the 
trial. 

New  trial  denied. 

Cited  in-14  Wend.,  162;  15  Wend.,  220 ;  1  Hill.  259 ; 
10  Hun,  592 ;  29  Barb.,  184 ;  37  Barb.,  483 ;  2  Hilt.,  527  ; 
2  Leg.  Obs..  239 ;  13  Peters,  152 ;  Hemp.,  460. 
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9*]    *LIGHTBODY  v.  ONTARIO  .BANK. 

Payment  in  Bank-Bills  after  Bank  has  Stopped 
Payment — Loss  Falls  on  Party  Paying. 

Where  bank-bills  are  received  in  payment,  and  at 
the  time  of  such  payment  the  bank  which  issued 
the  bills  has  in  fact  stopped  payment,  although  the 
failure  is  not  at  the  time  known  at  the  place  of  pay- 
ment, the  loss  falls  upon  the  party  paying1,  and  not 
upon  the  party  receiving  the  bills. 

Citations— 3  Johns.  Cas..  71 ;  2  Johns.  Cas.,  441 ;  1 
Esp.,  3.  8 ;  5  Johns.,  72 ;  2  Cai.,  117 :  7  T.  R.,  64 ;  6  T. 
R.,  52 ;  2  Johns.,  455 ;  9  Johns.,  310 ;  11  Johns.,  409 ;  2 
Stark.  Ev.,  306 ;  3  Stark.  Ev.,  1089,  n. 

THIS  is  an  action  of  assumpsit  to  recover  the 
amount  of  a  bank-note  of  another  bank, 
paid  by  the  Ontario  Bank  to  the  plaintiff,  on  a 
check  drawn  by  him  upon  his  funds  in  de- 
posit ;  which  note,  at  the  time  of  payment, 
was  not  of  the  value  it  purported  to  be  on  its 
face. 

The  plaintiff  kept  an  account  with  the  On- 
tario Bank,  at  their  banking-house  in  Utica, 
and  May  30,  1828,  drew  his  check  for  $2,000, 
having  upwards  of  that  sum  in  deposit,  pre- 
sented it,  and  received  the  amount  in  bank- 
bills,  one  of  which  was  a  bill  of  the  Franklin 
Bank  of  the  City  of  N.  Y.  for  $500,  which  he 
sent  to  N.  Y.  on  the  same  day,  and  which  was 
forthwith  returned  to  him  by  mail,  with  intel- 
ligence that  the  Franklin  Bank  had  stopped 
payment :  whereupon  he  offered  to  return  it  to 
the  Ontario  Bank,  but  it  was  refused  to  be  re- 
ceived. The  Franklin  Bank  stopped  payment 
1O*]  *May  29,  at  10  A.  M.,  when  an  injunc- 
tion from  chancery  restraining  the  operations 
of  the  Bank  was  served.  The  bills  of  the 
Franklin  Bank  were  current  in  Utica  at  the 
time  of  the  payment  to  the  plaintiff,  and  until 
the  arrival  of  the  eastern  mail  on  the  next  day.  I 
The  bill  was  paid  to  the  plaintiff  in  good  faith  j 
and  in  the  ordinary  course  of  business,  without ! 
any  knowledge  of  either  party  that  the  Frank-  i 
lin  Bank  had  failed.  The  Ontario  Bank  refus- 1 
ing  to  take  back  the  bill,  the  plaintiff  deposited 
it  with  the  receiver  of  the  Franklin  Bank,  and  I 
was  paid  by  him  83  per  cent,  of  its  amount,  25 
percent,  of  which  was  paid  Apr.  14,  1829,  and 
8  per  cent,  in  June,  1830.  The  question  is, 
whether  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  bill,  deducting  the  33  per  cent. 
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received,  or  whether  the  defendants  are  enti- 
tled to  judgment. 

Mr.  M.  Fillmore,  for  plaintiff.  When  the 
plaintiff  drew  his  check,  the  Ontario  Bank  was 
indebted  to  him  $2,000,  which  has  not  been 
paid.  One  of  the  bills  received  by  the  plaintiff 
was  not  what  it  purported  to  be  on  its  face,  the 
representative  of  money  to  the  amount  of  $500; 
for  nearly  a  year  afterwards  it  was  without 
value,  and  in  reference  to  the  rights  of  the 
parties,  must  be  considered  as  entirely  value- 
less, as  the  per  centage  paid  by  the  receiver 
must  be  viewed  as  paid  to  the  plaintiff  for  the 
use  of  the  defendants.  The  bill  was  no  better 
towards  satisfying  the  just  claims  of  the  plaint- 
iff than  if  it  had  been  counterfeit.  The  rule  of 
the  civil  law  is,  that  if  a  creditor  receive  by 
mistake  anything  in  payment  different  from 
what  is  due,  and  upon  the  supposition  that  it 
is  the  thing  actually  due,  as  if  he  receives 
brass  instead  of  gold,  the  debtor  is  not  dis- 
charged ;  and  the  creditor,  upon  offering  to 
return  that  which  he  received,  may  demand 
that  which  is  due  by  the  contract.  This  rule 
was  approved  and  adopted  by  this  court  in 
Markle  v.  Hatfield,  2  Johns.,  455,  in  which 
case  it  was  held  that  a  counterfeit  bank-bill, 
received  on  the  sale  of  property,  is  no  pay- 
ment, and  that  the  vendor  may  treat  it  as  a 
nullity,  and  resort  to  the  original  contract.  The 
principle  of  that  case  controls  the  present.  It 
is  conceded  the  defendants  acted  in  good  faith 
and  believed  they  gave  value,  but  their  obliga- 
tion *to  pay  was  not,  therefore,  dis-  [*11 
charged.  A  bill  of  sale  of  a  horse  or  other  an- 
imal not  present,  believed  to  be  alive,  but  dead 
at  the  time,  does  not  discharge  a  contract ;  nor 
is  the  transfer  of  a  bill  of  lading  of  a  vessel  at 
sea  operative  if,  at  the  time,  the  cargo  is  lost 
by  the  ship  having  foundered.  In  all  these 
cases,  the  loss  falls  upon  him  who  is  the  owner 
at  the  time  of  the  happening  of  the  event  when 
the  property  becomes  of  no  value ;  and  not- 
withstanding the  attempted  change  of  owner- 
ship, the  parties  are  restored  to  their  original 
rights.  1  Com.  L.  R.,  166  ;  10  Wh.,  333.  The 
bill  in  this  case  became  of  no  value  May  29,  the 
day  on  which  the  Bank  stopped ;  and  allowing 
that  until  then  it  was  a  representative  of  the 
currency  of  the  country,  and  that  the  rule  of 
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law  as  to  the  receiving  of  current  bills  is  the 
same  as  is  applicable  to  the  receiving  of  cur- 
rent coin,  the  defendants  reap  no  benefit  from 
it ;  for  on  the  30th,  when  the  bill  was  paid  to 
the  plaintiff,  it  had  ceased  to  be  the  currency 
of  the  country  ;  it  was  no  longer  the  represen- 
tative of  money,  although  the  bills  of  the 
Franklin  Bank  were  current  at  Utica  on  that 
day.  Whether  the  bills  of  a  bank  represent  the 
currency  of  the  country,  is  not  to  be  tested  by 
the  value  put  upon  such  bills  in  one  or  another 
section  of  the  State,  but  by  the  ability  of  the 
bank  to  meet  its  engagements.  When  the  bank 
stops  payment,  its  bills  cease  to  be  a  represen- 
tative of  the  currency  of  the  country,  and  are 
no  longer  entitled  to  be  treated  as  cash.  This 
rule  determines  with  certainty,  uniformity  and 
universality,  the  time  when  the  notes  of  a  bank 
become  worthless,  and  closes  the  door  against 
frauds  upon  the  uninformed  by  those  having 
superior  facilities  for  early  intelligence.  But  it 
is  insisted  that  a  bank  note  in  this  country  is 
not  money  except  by  conventional  regulation, 
and  that  the  negotiation  of  the  note  of  the 
Franklin  Bank  in  this  case  is  subject  to  the 
same  rule  which  governs  the  transfer  of  the 
notes  of  individuals,  according  to  which  the 
transfer  of  a  promissory  note  is  no  payment  of 
a  pre-existing  debt,  unless  it  be  expressly 
agreed  to  be  received  as  payment  at  the  time  of 
transfer,  Chit.,  Bills,  96,  99,  100,  n.  130;  3 
Stark.  Ev.,  1089,  n.  1  ;  3  Wend.,  21  ;  Laws  of 
N.  Y.  of  1830,  p.  265;  9  Cow.,  409  ;  1  Str., 
415  ;  2  Id.,  1248.  The  cases  in  Strange  show 
12*]  that  *a  goldsmith's  note  or  banker's 
check,  taken  for  a  precedent  debt,  is  no  pay- 
ment, if  the  drawer  fail  after  the  negotiation 
and  before  presentment.  Here  the  Bank  had 
already  failed  when  the  bill  was  passed  to  the 
plaintiff.  The  receipt  of  dividends  from  the 
receiver  of  the  Bank  does  not  prejudice  the 
plaintiff,  10  Ves.,  206  ;  6  Wend.,  369  ;  its  only 
effect  is  to  reduce  his  claim. 

Messrs.  W.  J.  Bacon  and  C.  P.  Kirk- 
land,  for  the  defendants,  insisted  that  the 
plaintiff  having  elected  to  take  a  bank-bill  in- 
stead of  cash,  and  the  bill  not  being  forged, 
and  no  fraud  or  misrepresentation  existing  in 
the  case ;  but  on  the  contrary,  it  being  con- 
ceded that  the  bill  was  paid  to  the  plaintiff  in 
good  faith  and  in  the  ordinary  course  of  busi- 
ness, without  any  knowledge  of  either  party 
that  the  Bank  had  failed,  the  plaintiff  must  be 
deemed  to  have  taken  it  in  payment,  and  must 
abide  the  hazard  of  the  security  he  took.  Or- 
dinarily, if  a  party  take  a  bill  without  indorse- 
ment, he  is  considered  as  assuming  the  risk  of 
the  solvency  of  the  drawer,  1  Esp.  Cas.,  448; 
and  if  he  take  it  as  payment,  it  will  be  ad- 
judged payment.  1 1  Johns. ,  409 ;  15  Id. ,  241 ; 
7  Mass.,  286.  If,  however,  it  may  be  doubted 
whether  the  acceptance  of  the  note  of  an  indi- 
vidual will  be  considered  payment,  unless  ex- 
pressly agreed  to  be  so  received,  it  is  insisted 
that  there  is  a  clear  and  marked  distinction 
between  the  note  of  an  individual  turned  out 
by  a  debtor  in  payment,  and  a  bank-bill,  and 
that  the  latter  is  not  subject  to  the  same  rules 
which  govern  the  former.  "  Bank-notes,"  said 
Ld.  Mansfield,  in  Miller  v.  Race,  1  Burr.,  457. 
"  are*not  goods,  not  securities,  nor  documents 
for  debts,  nor  are  so  esteemed;  but  are  treated 
as  money,  as  cash,  in  the  ordinary  course  and 
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transaction  of  business,  by  the  general  consent 
of  mankind,  which  give  them  the  credit  and 
currency  of  money  to  all  intents  and  purposes. 
They  are  as  much  money  as  guineas  them- 
selves are,  or  any  other  current  coin  that  is 
used  in  common  payments  as  money  or  cash. 
They  pass  by  a  will  which  bequeaths  all  the 
testator's  money  or  cash ;  and  are  never  con- 
j  sidered  securities  for  money,  but  as  money  it- 
self." And  in  Wright  v.  Reed,  3  T.  R,,  554, 
bank-notes  of  the  Bank  of  England  were  held 
to  be  money.  In  this  court  bank-bills  *and[*l  & 
money  are  considered  convertible  terms.  A 
note  payable  in  bank-bills  has  repeatedly  been 
adjudged  to  have  the  same  effect  as  if  payable 
in  specie,  being  treated  as  a  note  within  the 
statute,  which  it  could  not  have  been  unless 
considered  payable  in  money.  Thus,  in  Keith 
v.  Jones,  9  Johns.,  120,  the  court  say  :  "  The 
note  is  a  negotiable  note  •  under  the  statute  ; 
and  being  declared  to  be  payable  in  York  State 
bills  or  specie,  is  the  same  thing  as  being  made 
payable  in  lawful  current  money  of  the  State ; 
for  the  bills  mentioned  mean  bank  paper,  which 
is  here,  in  conformity  with  common  usage  and 
common  understanding,  regarded  as  cash." 
The  same  doctrine  is  held  in  Judah  v.  Harris, 
19  Johns.,  144,  and  in  Lieber  v.  Goodrich,  5 
Cow.,  186.  So  bank-bills  are  considered  a  legal 
tender,  unless  specie  is  expressly  demanded ; 
and  even  in  cases  of  redemption  of  lands, 
where  the  strictest  rules  of  construction  pre- 
vail, a  sheriff  is  permitted  to  receive  current 
bank-bills  as  money,  and  that  against  the  ex- 
press directions  of  the  creditor.  4  Cow.,  420. 
Then  what  was  the  relative  situation  of  these 
parties  May  30,  1828  ?  The  defendants  were 
indebted  to  the  plaintiff,  and  were  called  on 
for  payment ;  the  plaintiff  chose  to  take  a  bill 
of  the  Franklin  Bank,  in  preference  to  receiv- 
ing cash  for  his  draft,  and  it  was  paid  to  him. 
This,  it  is  contended,  was  a  payment  by  which 
the  plaintiff  is  concluded.  The  bill  was  money; 
it  was  a  part  of  the  currency  of  the  country, 
and  was  of  value  at  the  time  of  payment,  and 
until  the  arrival  of  the  mail  on  the  next  day. 
Then,  while  in  the  hands  of  the  plaintiff,  it 
ceased  to  have  value,  and  he  must  abide  the 
loss.  The  loss  must  fall  upon  the  party  in 
whose  hands  the  bill  is  when  it  is  discovered  to 
be  without  value,  or  the  benefit  of  bank-bills 
as  a  circulating  medium  is  destroyed.  A  bank- 
note is,  therefore,  distinguishable  from  the  in- 
dividual note  of  a  third  person,  and  not  gov- 
erned by  the  same  rules  which  control  the  ne- 
gotiation of  the  latter.  As  to  the  other  ground 
relied  upon  for  the  plaintiff,  namely,  that  in- 
asmuch as  the  payment  of  a  forged  or  counter- 
feit note  is  not  the  satisfaction  of  a  debt,  so 
the  payment  of  a  bank-note  of  a  bank  which 
has  failed  is  no  payment,  it  is  answered  that 
there  is  no  similarity  in  the  two  cases.  A 
counterfeit  bill  is  as  no  bill;  it  is  utterly  worth- 
less, and  of  no  *value.  Not  so  of  a, bill  [*1  4 
like  the  one  in  question  ;  it  was  a  genuine  and 
true  bill ;  the  day  before  it  was  received  by 
the  plaintiff  it  might  have  been  converted  into 
specie  to  its  full  amount,  and  even  now  the 
plaintiff  has  received  one  third  of  its  value. 
Even  in  the  case  of  Markle  v.  Hatfield,  cited 
on  the  other  side,  Chancellor  Kent  seems  to 
admit  that  the  receiver  of  a  bank-note  takes 
upon  himself  the  risk  of  the  solvency  of  the 

WEND.  11. 


1883 


LlGHTBODY  V.  ONTARIO  BANK. 


14 


bank,  and  Ch.  J.  Spencer,  in  commenting 
upon  that  case  in  Whitbeck  v.  Van  Ness,  11 
John>.,  414,  says :  "  We  held  that  the  payee 
did  not  assume  upon  himself  the  risk  of  for- 
gery, the  forged  note  being  received  upon  the 
faith  of  its  being  genuine ;  but  it  is  not  to  be 
doubted  that  had  the  bill  been  good,  and  had 
the  bank  failed  and  the  parties  been  equally 
ignorant  of  the  fact,  the  decision  would  have 
been  different."  Vide  etiam,  6  Mass.,  321.  In 
conclusion,  it  was  submitted,  that  according 
to  the  well  settled  rules  of  law  in  cases  of  this 
kind,  where  the  loss  must  fall  upon  one  or  the 
other  of  two  innocent  parties,  the  defendants 
are  entitled  to  be  preferred.  Burr.,  1354; 
Dougl.,  655;  1  Bos.  &  P.,  260;  1  Mass.,  66. 
Mr.  J.  A.  Spencer  was  heard  in  reply. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  which  of  these  parties  shall  sustain  the  loss 
which  has  happened  in  this  case.  Both  were 
equally  ignorant  of  the  failure  of  the  Frank- 
lin Bank  when  the  note  was  passed.  Upon 
principles  of  justice  and  honesty,  it  would  seem 
that  whoever  parts  with  that  which  is  valuable, 
should  receive  value  for  it;  and  he  who  receives 
value  should  give  value  in  return.  When  a 
bank  fails,  its  notes  are  of  no  value,  or  nearly 
so,  and  the  loss  should  fall  upon  those  in  whose 
hands  the  notes  are  when  the  failure  happens. 
Any  other  doctrine,  I  apprehend,  would  lead 
to  innumerable  and  atrocious  frauds.  Were 
the  knowledge  of  the  party  the  criterion  by 
which  to  determine  the  liability  of  a  person 
passing  notes  of  a  broken  hank,  those  in  pos- 
session of  such  paper  might  be  induced  to  pass 
it  to  others  who  were  ignorant  of  the  failure  of 
the  bank.  And  it  is  well  known  how  difficult 
it  might  be  to  show  the  knowledge  necessary 
to  charge  such  person. 

15*]  *This  precise  question  does  not  appear 
to  have  received  a  judicial  determination  in 
this  court,  though  cases  somewhat  analogous 
have  been  decided.  A  distinction  has  been 
taken  between  a  note  taken  for  a  precedent 
•debt,  and  one  taken  in  payment  for  goods  sold 
at  the  time.  In  Herring  v.  Banger,  3  Johns. 
Cas.,  71,  a  note  was  taken  from  a  member  of  a 
firm,  upon  a  settlement  of  a  partnership  ac- 
count. Kent,  J.,  said  it  was  well  settled  that 
accepting  a  note  for  a  debt  due  is  no  payment 
of  the  debt,  unless  it  be  so  specially  agreed,  or 
unless  the  creditor  negotiates  the  note;  it  can 
only  postpone  the  payment  until  a  default  in 
the  payment  of  the  note.  2  Johns.  Cas.,  441;  1 
Esp.,  8.  In  Tobey  v.  Barber,  5  Johns.,  72,  the 
same  doctrine  was  reiterated,  and  many  cases 
referred  to.  The  rule  is  laid  down  that  the  tak- 
ing a  note,  either  of  the  debtor  or  a  third  per- 
son, for  a  pre-existing  debt,  is  no  payment,  un- 
less it  be  expressly  agreed  to  take  it  as  pay- 
ment, and  to  run  the  risk  of  its  being  paid;  or 
unless  the  creditor  parts  with  the  note,  or  is 
guilty  of  laches,  in  not  presenting  it  for  pay- 
ment in  due  time. 

I  am  not  aware  that  this  rule  has  at  all  been 
departed  from  when  a  note  has  been  taken  in 
payment  of  an  antecedent  debt.  When  a  note 
has  been  taken  in  payment  for  goods  sold,  the 
•cases  seem  to  have  turned  upon  what  appeared 
to  have  been  the  agreement  or  understanding 
•of  the  parties  at  the  time.  The  rule  of  Ld.Holt 
seems  to  have  been,  that  taking  a  note  for  goods 
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sold  is  payment,  because  it  was  part  of  the 
original  contract;  but  paper  is  no  payment 
where  there  is  a  precedent  debt;  for  when  such 
note  is  given  in  payment,  it  is  always  intended 
to  be  taken  under  this  condition,  to  be  payment 
if  the  money  be  paid  thereon  in  convenient 
time.  I  apprehend  there  has  generally  been 
some  circumstance  in  each  case  by  which  the 
court  and  jury  could  ascertain  what  was  the 
agreement  between  the  parties  as  to  who  should 
run  the  risk  of  the  solvency  of  the  note  trans- 
ferred in  payment  of  goods.  In  Roget  v.  Mer- 
ritt  &  Clapp,  2  Cai.,  117.  the  action  was  on  an 
agreement  to  sell  a  quantity  of  flour  for  the 
note  of  one  Lyon.  When  the  flour  was  de- 
manded and  the  note  tendered,  Lyon  had 
failed.  Spencer,  J.,  who  delivered  the  opinion 
of  the  court,  held  that  the  consideration  for 
the  promise  to  deliver  the  flour  *had  [*16 
failed  by  the  insolvency  of  Lyon,  and  refers  to 
the  cases  of  Owenson  v.  Morse,  7  T.  R. ,  64,  and 
Puckford  v.  Maxwell,  6  Id.,  52,  to  sustain  the 
proposition,  that  upon  an  agreement  to  accept 
notes  in  payment  of  articles,  if,  before  the  de- 
livery of  the  articles,  the  notes  prove  bad,  the 
party  is  not  bound  to  deliver  the  goods,  unless 
by  the  contract  he  was  to  run  the  risk  of  their 
being  paid.  These  cases  assume  that  notes  thus 
given  in  payment  are  of  value,  and  so  under- 
stood to  be  when  delivered  in  payment. 

The  case  of  Afarklev.  Hatfidd,  2  Johns.,  455, 
arose  upon  the  payment  of  a  forged  bank-note, 
upon  a  purchase  of  cattle  ;  and  it  was  held  no 
payment.  Kent,  Ch.  J.,  begins  his  opinion  by 
saying  :  "The  justice  of  this  case  is  clearly 
with  the  defendant  in  error.  He  parted  with 
his  goods  to  the  plaintiff  without  receiving  the 
compensation  which  was  intended."  And  such 
is  the  case  of  every  sale  where  the  note  is  taken 
in  payment,  and  no  express  agreement  is  made 
as  to  the  risk  of  collection.  Had  the  note  in 
the  case  of  Markle  v.  Hatfield  been  genuine,  but 
the  bank  insolvent,  the  remark  of  the  learned 
judge  would  have  been  equally  just.  The  owner 
of  the  cattle  in  that  case  had  parted  with  his 
property,  and  had  received  waste  paper;  and  it 
would  be  equally  waste  if  the  bank  was  insolv- 
ent, as  when  forged.  The  learned  judge  re- 
fers to  several  cases;  he  cites  with  approbation 
the  case  of  Stedman  v.  Gooch,  1  Esp.,  3,  in 
which  notes  were  taken  for  goods  sold  and  re- 
ceived in  payment,  but  proved  to  be  of  no 
value,  and  the  K.  B.  held  that  they  might  be 
treated  as  waste  paper,  and  a  suit  sustained  for 
the  original  demand.  Johnson  v.  Weed,  9  Johns., 
310,  was  an  action  for  goods  sold,  and  it  was 
alleged  that  payment  was  made  in  a  note  of  a 
third  person.  The  judge  charged  the  jury  that 
unless  the  plaintiff  agreed  to  receive  the  note 
as  payment,  and  run  the  risk  of  collecting  it, 
the  mere  taking  the  note  would  not  amount  to 
payment.  The  plaintiff  recovered,  and  the 
court  refused  to  grant  a  new  trial.  The  judge 
who  delivered  the  opinion  of  the  court  said 
that  there  must  be  a  clear  and  special  agree- 

\  ment  that  the  vendor  shall  take  the  paper  ab- 
solutely as  payment,  or  it  will  be  no  payment, 

!  if  it  turns  out  to  be  of  no  value.     In  that  case 

i  there  *was  evidence  from    which  the   [*17 
jury  might  infer  that  the  note  was  not  taken  at 
the  plaintiff's  risk. 
The  case  of  Whitbeck  v.  Van  Ness,  11  Johns., 

I  409,  was  for  the  sale  of  an  horse  for  the  note 
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of  a  third  person;  and  nothing  was  said  at  the 
time  of  delivery  as  to  the  solvency  of  the  maker 
of  the  note,  or  at  whose  risk  the  note  was  to 
be  taken.  The  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover,  unless  he  had 
expressly  agreed  to  take  the  note  at  his  own 
risk.  The  plaintiff  recovered,  and  the  court 
granted  a  new  trial.  Spencer,  J.,  in  deliver- 
ing the  opinion  of  the  court,  states  the  ques- 
tion to  be  whether  the  note  of  a  third  person, 
agreed  to  be  taken  in  payment  for  goods  sold 
at  the  time,  is  taken  at  the  risk  of  the  vendor 
or  vendee.  He  says  that  the  case  of  Johnson 
v.  Weed  was  rightly  decided,  because  it  was 
clear,  from  the  testimony,  that  the  plaintiff  did 
not  intend  to  take  the  note  at  his  own  risk;  but 
in  the  case  then  before  him  he  says,  nothing 
can  be  more  manifest  than  that  both  parties 
understood  that  the  plaintiff  should  take  the 
note  at  his  own  hazard.  He  denies  the  doctrine 
advanced  in  Johnson  v.  Weed,  and  goes  into  an 
examination  of  the  English  cases,  sustaining 
the  doctrine  of  Ld.  Holt,  who  held  that  if  A 
sells  goods  to  B,  and  B  gives  a  bill  in  satisfac- 
tion, B  is  discharged,  though  the  bill  is  never 
paid.  The  learned  judge,  however,  concludes 
his  opinion  by  stating  that  the  intrinsic  cir- 
cumstances of  the  case  plainly  show  that  the 
plaintiff  considered  himself  as  taking  the  note 
at  his  own  risk. 

All  the  cases  which  I  have  seen  are  decided 
upon  what  was  assumed  to  be  the  understand- 
ing of  the  parties  at  the  time  when  the  note  or 
bill  was  delivered  in  payment  for  goods.  See, 
also,  2  Stark.  Ev.,  306,  and  3  Id.,  1089,  n.  But 
no  case  has  been  referred  to  where  such  note 
or  bill  has  been  considered  payment,  when  de- 
livered upon  an  antecedent  debt.  In  this  case 
the  note  in  question  was  paid  upon  an  ante- 
cedent indebtedness,  to  wit :  the  money  which 
was  deposited  with  the  defendants.  It  has  been 
supposed  that  if  the  law  be,  as  stated,  in  rela- 
tion to  promissory  notes,  yet,  as  bank-notes 
partake  of  the  nature  of  money,  they  are  there- 
fore upon  a  different  footing.  Although  bank- 
notes supply  the  place  of  coin,  in  affording  a 
18*]  Circulating  medium,  yet  they  are  prom- 
issory notes,  and  in  most  respects  the  rules  re- 
lating to  promissory  notes  are  applicable  to 
them.  Even  if  considered  for  the  purpose  of 
the  argument  as  coin,  it  is  very  questionable 
whether  any  different  rule  should  be  applied. 
I  can  see  no  reason  why,  upon  principle,  such 
payment  is  to  be  considered  valid,  so  long  as 
the  party  paying  in  counterfeit  coin  parts  with 
no  value,  and  the  party  receiving  gets  nothing 
in  return  for  his  prope'rty.  In  the  case  of  the 
payment  of  a  counterfeit  or  forged  bill,  it  is 
settled  that  the  debtor  is  not  discharged,  and 
it  is  not  perceived  why  the  same  principle 
should  not  prevail  where  the  payment  is  made 
in  the  bill  of  a  bank  which  has  stopped  pay- 
ment. In  each  case  the  debtor  parts  with  that 
which  has  no  value,  and  the  creditor  does  not 
receive  value  for  his  debt.  The  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  the  plaintiff. 

Affirmed— 13  Wend.,  101. 

Distinguished    -'  Kill,  (107;  6  Hill,  341. 

Disapproved— 37  Am.  Doc.,  443  (1  Watta  &  8  ,  92) 

Cited  in— 30  Hun.  518 :  66  Barb.,  803 ;  4  Duer,  M:  Z 
Wood  &  M.,  227  ;  30  Am.  Dec..  641,  643  (2  Harr.,  235) ; 
34  Am.  Dec.,  710  (11  Vt.,  576) ;  3  Am.  Hep.,  683  (43  N. 
Y.,  163.) 
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THE  PEOPLE  v.  AMOS  GENUNG. 

Obtaining  Signature  by  False  Pretenses — Prose- 
cutor Need  not  have  Sustained  Loss — Indict- 
ment— Evidence — AdmissibUity  of— Charge  of 
Judge. 

In  an  indictment  under  the  Statute  for  obtaining,, 
by  false  pretenses,  the  signature  of  a  person  to  a 
written  instrument,  it  is  not  necessary  to  charge 
loss  or  prejudice  to  have  been  sustained  by  the  pros- 
ecutor; the  offense  is  complete  when  the  signature 
is  obtained  by  false  pretenses,  with  intent  to  cheat 
or  defraud;  and  it  is  not  essential  that  actual  loss  or 
injury  should  be  sustained. 

A  party  charged  with  having  obtained  the  signa- 
ture of  a  person  to  a  note  by  false  pretenses,  is  not 
at  liberty  to  introduce  his  own  books  of  account  to 
show  the  state  of  accounts  between  him  and  the 
prosecutor,  unless  accompanied  by  proof  aliunde 
of  the  real  situation  of  the  accounts. 

Evidence  that  the  prosecutor  of  a  criminal  charge 
had  offered  to  leave  court  and  not  appear  as  a  wit- 
ness against  the  party  charged,  in  case  he  would  set- 
tle with  him  the  subject-matter  of  the  charge,  is  not 
admissible. 

It  is  no  objection  to  the  charge  of  a  judge,  that  in 
commenting  upon  the  testimony,  he  points  out  dis- 
crepancies in  the  relation  given  by  witnesses  at  dif- 
ferent times  of  the  facts  of  a  case. 

Citations— 3  K.  S.,  677,  sec.  53;  B.  L.,  410,  sec.  13;  » 
Wend.,  190. 

pONVICTION  for  obtaining  a  signature  to 
VJ  a  note  by  false  pretenses.  The  defendant 
was  convicted  at  the  General  Sessions  of  Yates 
Co.,  on  an  indictment  for  obtaining  the  sig- 
nature *of  one  Luke  Conly  to  a  note  for  [*li> 
$40,  on  the  pretense  that  it  was  a  note  for  only 
$4.  It  was  stated  in  the  indictment  that  Conly, 
being  indebted  to  Genung  in  the  sum  of  $4, 
agreed  to  give  his  note  therefor;  that  Genung 
wrote  a  note,  pretending  it  to  be  a  note  for  $4, 
when  in  truth  it  was  a  note  for  $40,  and  offered 
it  to  Conly  to  sign;  Conly  being  illiterate  and 
not  able  to  read  writing,  affixed  his  signature 
to  the  note,  supposing  "it  to  be  a  note  for  $4, 
and  delivered  it  to  Genung;  and  so  the  jurors 
say  that  Genung,  by  the  said  false  pretense, de- 
signedly and  unlawfully  obtained  the  signature 
of  Conly  to  the  said  note,  with  intent  to  cheat 
and  defraud  him,  and  did  then  and  there  cheat 
and  defraud  him,  contrary  to  the  form  of  the 
statute,  etc.  On  the  trial,  Conly  proved  the 
charges  contained  in  the  indictment.  The  de- 
fendant offered  to  prove  by  him  that  he  had, 
during  the  then  session  of  the  court,  repeatedly 
offered  to  leave  court  and  not  appear  as  a  pros- 
ecutor, if  the  defendant  would  settle  the  sub- 
ject-matter of  the  indictment  with  him.  Thi& 
testimony  was  objected  to  by  the  district  at- 
torney and  overruled  by  the  court.  The  de- 
fendant proved  by  one  Isaac  Cronk  that,  at  the 
time  the  note  was  given,  he  read  it,  at  the  re- 
quest of  Conly,  in  an  ordinary  audible  voice, 
as  It  was  written,  viz.:  a  note  for  $40;  he  sup- 
posed that  Conly  heard  him  whilst  he  read  the 
note,  although  he  could  not  say  that  he  did 
hear  him.  A  witness  for  the  prosecution 
proved  that  previous  to  the  trial  he  had  in- 
quired of  Cronk  whether  Conly  heard  him 
read  the  note,  to  which  he  answered  that  he 
did  not  know  that  he  heard  him;  and  on  being 
asked  whether  he  could  say  in  what  tone  of 
voice  he  read  it,  he  answered  that  he  could  not, 
but  that  he  read  the  note.  The  defendant  of- 
fered to  produce  and  prove  his  books  of  ac- 
couut,  and  that  they  contained  an  account 
against  Conly,  on  which  a  settlement  took  place 
between  Conly  and  the  defendant,  at  the  time 
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of  the  giving  of  the  note.  This  evidence  was 
objected  to  and  rejected.  The  defendant  proved 
that  Conly  was  an  old  man,  intemperate,  and 
that  his  mind  and  memory  were  very  much 
impaired;  which  testimony  was  rebutted  by 
proof  on  the  part  of  the  prosecution.  The 
court,  in  their  charge  to  the  jury,  remarked 
that  the  testimony  as  to  the  mind  of  Conly  was 
nearly  balanced,  and  that  the  statement  of 
2O*J  *Cronk,  made  previous  to  the  trial,  as 
to  what  took  place  at  the  reading  of  the  note, 
was  materially  different  from  what  he  testified 
to  on  the  stand.  The  charge  was  excepted  to. 
The  jury  found  the  defendant  gnilty.  A  bill 
of  exceptions  having  been  tendered  and  signed, 
and  a  certificate  granted  of  probable  cause  to 
stay  judgment,  the  district  attorney  sued  out  a 
certiorari  removing  the  indictment,  etc.,  into 
this  court.  See  2  R.  S.,  736,  sees.  24,  27;  Id., 
741,  sec.  25. 

Mr.  I.  L.  Wendell,  for  the  defendant, 
urged  that  the  evidence  offered  and  rejected 
ought  to  have  been  received  ;  that  the  court 
erred  in  their  comments  upon  the  testimony, 
and  that  the  conviction  was  not  warranted  by 
the  testimony  ;  but  he  principally  insisted  that 
the  indictment  was  bad  in  not  charging  preju- 
dice sustained  by  the  prosecutor.  The  statute 
is  only  an  enlargement  of  the  Act  to  Punish 
Cheats,  or  the  obtaining  of  goods  by  false  pre- 
tenses, and  that  it  has  always  been  held,  both 
at  common  law  and  under  the  statutes,  that  to 
constitute  a  cheat,  properly  so  called,  there 
must  be  a  prejudice  received.  2  East  Cr.  L., 
860;  Ward's  case,  2  Str.,  747.  Here  was  no 
false  token,  or  writing,  or  other  false  pretense, 
except  the  assertion  of  a  falsehood  ;  it  was  a 
fraud  which  would  have  been  indictable  in 
case  of  conspiracy,  but  not  otherwise.  Obtain- 
ing an  illiterate  man  to  execute  a  deed  to  his 
prejudice,  by  reading  it  different  from  what  it 
is  written,  is  not  indictable  under  the  statute, 
but  only  at  common  law  as  a  cheat,  2  East,823. 
In  forgery  it  is  otherwise  :  there  it  is  not  es- 
sential to  the  crime  that  any  one  should  be  prej- 
udiced ;  it  is  enough  that  prejudice  may  ensue. 

Mr.  S.  Stevens,  for  the  people,  relied  upon 
the  terms  of  the  Act  being  sufficiently  clear 
and  express  to  create  the  crime,  although  no 
prejudice  ensued.  2  R.  S.,  677,  sec.  53. 

By  the  Court,  Sutherland,  J.  Conly  was 
the  principal  witness  for  the  prosecution,  and 
the  counsel  for  the  defendant,  upon  his  cross- 
examination,  offered  to  prove  by  him  that  he 
had  frequently,  during  the  present  session  of 
the  court,  offered  to  the  prisoner  that  if  he 
would  settle  the  subject-matter  of  the  indict- 
21*]  ment,  *he,  the  witness,  would  leave  the 
court  and  not  appear  against  him.  This  testi- 
mony was  objected  to  by  the  counsel  for  the 
people,  and  was  excluded  by  the  court.  I 
think  it  was  properly  excluded.  It  could  legit- 
imately have  had  no  influence  with  the  jury  ; 
it  did  not  tend  in  the  slightest  degree  to  im- 
peach the  testimony  of  the  witness,  or  to  show 
that  his  narration  was  not  true.  Admitting  that 
he  had  improperly  endeavored  to  compromise 
the  prosecution,  his  positive  testimony  in  rela- 
tion to  the  fraudulent  conduct  of  the  prisoner 
was  not  thereby  impeached. 

The  books  of  account  of  the  prisoner  were 
also  properly  excluded.  It  would,  undoubted- 
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ly,  have  been  competent  for  him  to  have  estab- 
lished, by  proper  evidence,  that  the  balance 
actually  due  from  Conly  to  him  was  $40,  in- 
stead of  $4  ;  but  his  own  books  were  not  of 
themselves,  without  other  testimony,  compe- 
tent evidence  of  that  fact ;  and  in  the  offer  of 
the  books  there  was  no  intimation  of  any  inten- 
tion to  give  the  additional  evidence,  without 
which  they  were  clearly  inadmissible. 

There  was  no  error  in  the  charge  of  the 
court.  The  observation  of  the  judge  that  the 
statement  of  Cronk,  the  witness,  to  Mr.  Morri- 
son, as  sworn  to  by  him,  was  materially  differ- 
ent from  what  he  testified  to  on  the  stand,  was 
strictly  true.  It  was  materially  different ;  for 
he  testified  that  he  read  the  note  to  Conly  in  an 
ordinary  audible  voice,  when,  according  to 
Morrison's  testimony,  he  stated  to  him  that  he 
could  not  tell  in  what  tone  of  voice  he  read  it, 
whether  it  was  his  ordinary  audible  tone  or 
not.  The  fact,  therefore,  stated  by  the  court 
was  strictly  true  ;  and  they  simply  stated  the 
fact ;  they  did  not  charge  the  jury  that  the  tes- 
timony or  Cronk  was  on  that  or  any  other  ac- 
count to  be  disbelieved  ;  they  left  the  whole 
matter  of  fact  fairly  to  the  jury. 

It  was  suggested,  upon  the  argument,  that 
the  indictment  was  bad  in  not  charging  loss  or 
or  prejudice  to  have  been  sustained  by  Conly. 
This  was  not  necessary.  This  is  a  new  offense, 
created  by  the  Revised  Statutes.  2  R.  S.,  677, 
sec.  53.  They  have  added  to  the  statute,  as  it 
stood  before,  1  R.  L.,  410,  sec.  13,  the  obtain- 
ing, by  false  pretenses,  the  signature  of  any 
person  to  any  written  instrument.  The  offense 
is  complete  when  the  signature  is  obtained  by 
false  pretenses,  with  intent  to  cheat  or  defraud 
*another.  It  is  not  essential  to  the  offense  [*22 
that  actual  loss  or  injury  should  be  sustained. 
This  was  held  in  the  case  of  People  v.  Stone,  J> 
Wend.,  190.  That  case  arose  before  the  Re- 
vised Statutes,  and  was  decided  upon  the  law 
of  1813.  1  R.  L.,  410,  sec.  13.  The  offense 
charged  was  the  obtaining  the  indorsement  of 
one  Filley  upon  several  notes  by  false  pretenses. 
It  was  held  that  such  indorsement,  where 
the  note  was  actually  passed  and  made  produc- 
tive, was  to  be  considered  as  money,  goods  or 
chattels,  or  other  effects,  within  the  meaning 
of  the  Act.  But  I  expressed  a  doubt  whether 
a  note  thus  obtained,  where  no  use  had  been 
made  of  it,  would  be  considered  either  money, 
goods  or  chattels,  or  a  valuable  thing :  but  I 
also  observed,  that  under  the  Revised  Statutes 
the  offense  was  complete  when  the  signature 
was  obtained. 

Let  the  proceedings  be  remitted  to  the  sessions, 
with  directions  to  proceed  and  render  judgment. 


259 :  1  Sheld.',  47 :  7  Lag.  Obs.,  120 :  8  wi'Dig'.,  236 :  30 
Ind.,  362 ;  35  N.  J.  L.,  452 ;  38  Am.  Hep.,  805  (76  N.  Y., 


WALLEY  t;.  RADCLIFF. 

Landlord  and  Tenant — Breach  of  Agreement  to 
Let  Farm  from  Tear  to  Year — Landlord  and 
Tenant  Act. 

Where  an  agreement  was  entered  into  to  demise  a 
far  11 1  for  one  year,  and  then  followed  these  words : 
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"further,  the  said  party  of  the  second  part  is  to 
have  the  said  farm  from  year  to  year  as  long  as  the 
said  farm  is  to  be  let,"  upon  his  paying  to  the  party 
of  the  first  part  $145  annually,  in  advance,  or  giv- 
ing ample  security  for  its  payment ;  and  at  the  ex- 
piration of  the  year,  the  tenant  was  turned  out  of 
possession  under  the  Landlord  and  Tenant  Act  for 
holding  over,  and  the  landlord  let  the  premises  to  a 
third  person ;  it  was  held,  that  the  tenant  was  en- 
titled to  sustain  an  action  for  the  breach  of  the  cov- 
enant, and  that  the  proceedings  had  against  him  for 
his  removal  from  the  farm  were  no  bar  to  the  ac- 
tion. 

T>  REACH  of  covenant,  Apr.  10,  1830,  the 
-D  defendant,  by  an  instrument  under  seal, 
agreed  to  demise  a  farm  to  the  plaintiff  for  the 
term  of  one  year  from  that  day;  and  further, 
that  the  plaintiff  should  have  the  farm  from 
year  to  year  as  long  as  it  was  to  be  let,  upon 
paying  to  the  defendant  $145  yearly,  and  every 
year,  in  advance,  or  securing  him  for  the  rent. 
The  plaintiff  avers,  that  in  pursuance  of  the 
agreement,  he  entered  and  gave  security  for 
the  first  year's  rent,  which  was  accepted;  and 
23*]  that  he  offered  to  pay  and  give  Sufficient 
and  responsible  security,  as  long  as  the  farm 
was  to  be  let,  yet  that  the  defendant  removed 
him  from  and  off  the  premises,  and  afterwards, 
Apr.  28,  1831,  offered  to  let  and  did  let  and 
hire  out  the  farm  contrary  to  the  covenant, 
etc.  The  defendant  pleaded  non  estfactum,  and 
specially,  that  Apr.  28,  1831,  he  caused  the 
plaintiff  to  be  removed  by  due  process  of  law, 
under  the  Landlord  and  Tenant  Act  for  the 
holding  over  after  the  expiration  of  his  lease; 
having  Apr.  19,  presented  his  complaint  to  a 
proper  officer,  stating  due  notice  to  quit,  and 
instituted  the  necessary  proceedings  to  effect 
the  removal  of  the  plaintiff,  which  were  com- 
pleted Apr.  28,  and  the  plaintiff  put  out  of 
possession — setting  forth  the  proceedings  at 
large.  The  defendant  then  averred,  that  Apr. 
29,  1831,  he  did  let  the  farm  in  question  to 
other  persons,  as  it  was  lawful  for  him  to  do, 
and  this,  etc.,  wherefore,  etc.  The  plaintiff 
replied,  admitting  all  the  facts  contained  in 
the  plea,  but  for  replication,  saying  that  the 
farm  was  to  be  let  before,  at  the  time,  and  aft- 
er the  proceedings  had  for  his  removal,  and 
that  the  defendant  did  not  and  would  not  suf- 
fer him  to  occupy  and  possess  the  farm  from 
year  to  year  as  long  as  it  was  to  be  let ;  con- 
cluding to  the  country.  To  this  replication 
the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  J.  L'Amourieux,  for  the  defendant, 
insisted  that  the  adjudication  under  the  Land- 
lord and  Tenant  Act  put  an  end  to  the  plaint- 
iff's interest  in  the  premises,  and  was  conclu- 
sive upon  him  until  reversed.  1  Stark.  Ev., 
181,  190;  3  Id.,  800,  802;  4  Cow.,  559;  1  Johns. 
C.,  492. 

Mr.  J.  M'Kown,  for  the  plaintiff,  an- 
swered that  the  plaintiff  could  not  gainsay  the 
proceedings  under  the  Act;  the  defendant  had 
a  right  to  terminate  the  lease,  if  put  an  end  to 
for  any  purpose  other  than  to  let  the  farm  to 
others.  His  intention  was  not  traversable,  and 
therefore  no  bar  could  be  interposed  to  the  or- 
der of  removal:  but  when,  after  the  removal, 
the  fact  was  ascertained  that  the  farm  was  to 
be  let,  and  was  in  fact  demised  to  others,  the 
plaintiff's  cause  of  action  accrued,  to  which  the 
previous  proceedings  are  no  bar. 
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*By  the  Court,  Nelson,  J.  The  pro-  [*24 
ceedings  and  judgment  before  the  officer,  un- 
der the  Landlord  and  Tenant  Act,  I  am  of 
opinion,  were  not  conclusive  upon  the  plaint- 
iff. By  the  terms  of  the  lease,  the  defendant 
had  a  right  to  put  an  end  to  it  at  the  expiration 
of  the  first  year,  as  it  was  optional  with  him  to 
let  the  same  or  not  for  any  longer  time.  The 
institution  of  the  proceedings  to  turn  out  the 
tenant,  as  well  as  the  notice  to  quit  under  the 
statute,  was  sufficient  evidence  of  an  intention 
not  to  lease,  and  to  authorize  the  proceedings. 
There  could  be  no  valid  defense  to  them  by 
the  tenant,  as  the  intent  to  lease  the  farm  for 
a  longer  time  was  not  a  traversable  fact,  nor 
one  upon  which  the  question  could  be  decided. 

The  only  question  in  the  case  is,  whether 
the  provision  in  the  lease,  namely,  "that  the 
party  of  the  second  part  is  to  have  the  said  farm 
from  year  to  year  as  long  as  the  said  farm  is  to 
be  let  by  the  party  of  the  first  part,"  has  any 
legal  or  binding  operation  upon  the  lessor,  the 
defendant.  It,  undoubtedly,  may  have  en- 
hanced the  amount  of  the  rent  for  the  first  year, 
and  have  operated  as  an  inducement  to  take  the 
lease,  and  thereby  entered  into  the  considera- 
tion of  the  covenant  of  the  lessee,  and  should 
have  been  faithfully  observed  by  the  defendant. 
This  is  the  plain  sense  and  justice  of  the  case. 

The  replication  avers  that  the  farm  was  to 
be  let  before,  at  the  time,  and  after  the  pro- 
ceedings instituted  against  the  plaintiff,  and 
that  the  defendant  would  not  permit  the  plaint- 
iff to  occupy  and  possess  it,  thereby  sustaining 
the  breach  as  alleged  in  the  declaration.  If 
this  issue  could  be  sustained  by  the  plaintiff,  I 
preceive  no  reason  against  his  recovery.  It  es- 
tablishes a  breach  of  a  stipulation  of  the  de- 
fendant, the  meaning  of  which  is  clear,  cap- 
able of  being  performed,  and  which  has  dam- 
nified the  plaintiff.  The  lease  was  for  one  year 
and  something  more;  it  was  to  continue  from 
year  to  year,  at  the  same  rent,  as  long  as  the 
farm  was  to  be  let.  The  defendant  had  a  right 
to  terminate  it  at  the  end  of  the  year,  if  it  was 
no  longer  to  be  leased;  but  it  was  a  violation  of 
the  spirit  and  letter  ofj  the  covenant  to  termi- 
nate it  and  lease  the  land  to  another.  He  had 
covenanted  not  to  do  so,  for  such  is  the  legal 
effect  of  the  lease.  He  had  no  right  to  put  an 
end  to  it  absolutely,  because,  so  far  as  leasing 
the  *farm  to  another  was  concerned,  it  [*25 
was  qualified  and  restrained.  The  radical  error 
in  the  plea,  is  in  assuming  that  because  the  de- 
fendant has  the  right  to  terminate  the  lease  for 
certain  purposes,  he  has  a  right  to  do  so  for 
any  and  all  purposes,  though  he  has  covenant- 
ed expressly  to  the  contrary. 

If  the  plaintiff  can  show  on  the  trial  that  he 
was  removed  from  the  occupation  of  the  prem- 
ises for  the  purpose  of  leasing  them  to  another 
person,  he  is  entitled  to  recover.  The  proof 
necessary  to  establish  the  fact  need  not  now  be 
noticed.  Putting  an  end  to  the  lease  under  pre- 
tense that  the  farm  was  no  longer  to  be  let,  and 
immediately  afterwards  leasing  it  to  a  third 
person,  was  a  fraud  upon  the  covenant,  and  a 
violation  of  its  sense  and  meaning;  and  though 
it  might  enable  the  defendant  to  remove  the 
plaintiff,  it  should  not  protect  him  from  an- 
swering in  damages  for  a  breach  of  the  cov- 
enant. 

Judgment  for  plaintiff  on  demurrer. 
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Bailments  —  Bailee  Witliout  Hire,  Liable  for 
Gross  Neglect  Only— Failure  to  Deliver  Letter 
Containing  Money. 

Where  a  person  received  a  sealed  letter,  contain- 
ing an  $100  bank-bill,  at  New  Orleans,  and  engaged 
to  deliver  It  to  the  Individual  to  whom  it  was  ad- 
dressed at  Salina  in  this  State,  whose  property  he 
was  told  it  was,  it  was  held,  that  an  action  could  not 
be  sustained  against  the  bailee  on  the  common 
counts,  without  showing  that  he  broke  the  seal  and 
appn  >priated  the  money  to  his  own  use. 

A  bailee  without  hire  is  liable  for  gross  neglect 
only ;  but,  it  seems  that  if,  on  demand,  he  refuses 
or  omits  to  deliver  a  packet  intrusted  to  him,  he  is 
answerable,  unless  he  can  show  its  loss  without 
fault  or  negligence  on  his  part. 

THIS  was  an  action  on  the  case,  tried  at  the 
Onondaga  Circuit  in  Mar.,  1832,  before 
the  Hon.  Daniel  Moseley,  one  of  the  Circuit 
Judges. 

The  declaration  contains  several  special 
counts;  in  the  one  principally  relied  on,  it  is 
stated  that  the  plaintiff  delivered  to  the  de- 
fendant a  bank-note  for  $100,  the  property  of 
the  plaintiff,  which  the  defendant  undertook 
and  promised  to  take  care  of,  and  safely  carry 
from  New  Orleans  to  the  Town  of  Salina  in 
26*]  *this  State,  and  there  deliver  the  same 
to  the  plaintiff  in  a  reasonable  time  then  next 
following  ;  it  is  then  averred,  that  although  a 
reasonable  time  had  elapsed,  etc. ,  the  defend- 
ant did  not  and  would  not,  although  often  re- 
quested, etc.,  safely  and  securely  carry  the 
bank-note  from  New  Orleans  to  Salina,  but 
wholly  neglected  and  refused  so  to  do.  The 
declaration  also  contains  the  common  money 
counts.  On  the  trial  the  plaintiff  produced  the 
deposition  of  William  Beardslee,  taken  at  New 
Orleans,  who  stated  that  in  the  spring  of  1829, 
at  New  Orleans,  he  delivered  to  the  defendant 
a  sealed  letter  addressed  to  the  plaintiff,  James 
Beardslee,  at  Salina  in  this  State,  containing  a 
U.  S.  bank-bill  for  $100,  and  informed  the  de- 
fendant of  the  contents  of  the  letter,  and  that 
the  bill  belonged  to  the  plaintiff;  and  that  the 
defendant  promised  to  deliver  the  letter  to  the 
plaintiff  as  soon  as  he  arrived  at  Salina,  stat- 
ing that  he  was  going  to  Auburn,  and  would 
proceed  to  Salioa  and  deliver  the  letter  to  the 
plaintiff.  It  was  further  proved,  that  about 
May  1, 1829,  the  defendant  was  at  Auburn,  and 
that  this  suit  was  commenced  in  May,  1830. 
The  judge  refused  to  nonsuit  the  plaintiff,  and 
charged  the  jury  that  although  the  plaintiff 
was  not  entitled  to  recover  on  the  special 


counts  of  his  declaration,  yet  he  would  submit 
to  them  whether  he  was  not  entitled  to  recover 
on  the  money  counts.  He  remarked  that  the 
plaintiff  having  shown  the  placing  of  the  letter 
containing  the  bank-note  in  the  hands  of  the 
defendant,  his  promise  to  deliver  it,  his  arrival 
at  Auburn,  and  the  lapse  of  a  year  thereafter 
previous  to  the  commencement  of  the  suit ;  it 
was  left  to  them  to  say  whether  a  demand 
might  not  be  presumed,  if  a  demand  was  neces- 
sary. And  he  further  instructed  the  jury,  that 
although  the  defendant  was  a  bailee  without 
hire,  yet  the  facts  shown  seemed  to  impose 
upon  him  the  necessity  of  making  some  proof 
accounting  for  the  letter  and  bank-note.  The 
jury  found  a  verdict  for  the  plaintiff  for  $114. 
The  defendant  moves  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

*By  the  Court,  Savage,  Ch.  J.  If  [*27 
the  defendant  was  liable  upon  the  money 
counts,  he  was  not  liable  as  bailee  but  as  hav- 
ing received  the  money,  of  the  plaintiff  for  his 
use.  The  evidence  does  not  prove  that  fact, 
nor  does  it  show  that  he  received  it  otherwise 
than  in  a  sealed  letter.  It  cannot  be  said  to  be 
money  in  the  defendant's  hands ;  unless  he 
broke  the  seal,  it  could  not  answer  the  purposes 
of  money,  and  there  is  no  evidence  of  such  act. 

It  was  a  sealed  package  of  the  value  of  $100, 
which  the  defendant  as  bailee.without  reward, 
undertook  to  deliver.  It  was  held  at  the  cir- 
cuit, and  I  think  correctly,  that  the  plaintiff 
could  not  recover  upon  his  special  counts 
which  charged  the  defendant  as  bailee.  The 
defendant  was  liable  for  gross  neglect  only  ; 
and  whether  he  was  guilty  of  any  neglect,  does 
not  sufficiently  appear  from  the  testimony.  It 
does  not  appear  that  any  demand  was  made, 
or  application  of  any  kind  until  the  suit  was 
brought.  The  plaintiff  was  bound  to  show 
that  the  money  was  lost  by  the  defendant's 
negligence.or  could  not  be  obtained  on  request. 
Had  he  shown  a  demand  and  refusal,  the  de- 
fendant, I  think,  would  have  been  bound  to  ac- 
count for  the  loss,  and  to  indemnify  the  plaint- 
iff, unless  he  could  show  the  property  lost  with- 
out fault  on  his  part,  that  is,  without  gross 
negligence. 

New  trial  granted;  costs  to  abide  event. 

Cited  in— 46  N.  Y.,  289;  4  Barb.,  368;  22  Barb.,  318;  29 
Barb.,  615;  55  Barb.,  193;  37  How.  Pr.,  449;  5  Duer,  47; 
1  E.  D.  S.,  62;  42  N.  J.  L..  27;  35  Mo.,  493 ;  53  Mo.,  550  ; 
36  Am.  Rep.,  503  (13  Vroom.  25);  43  Am.  Rep..  638  (91 
N.  Y.,  41). 


NOTE.— Bailments— Responsibility  ofbaliee  without 
reward. 

A  depositary,  or  baiUe  without  reward,  is  only  lia- 
ble for  gross  negligence.  Rutgers  v.  Lucet,  2 
Johns.  Cas.,  92 ;  Edson  v.  Weston,  7  Cow..  278 ;  First 
Nat.  Hank  of  Lyons  v.  Ocean  Nat.  Bank,  60 N.  Y., 
278 ;  19  Am.  Rep.,  278 ;  Tompkins  v.  Saltraarsh,  14 
Serg.  &  R.,  275 ;  Spooner  v.  Mattoon,  40  Vt.,  300 ; 
Wiser  v.  Chesley,  53  Mo.,  547;  Lobenstein  v.Pritchett, 
s  Runs.,  213;  Green  v.  Hollingsworth,  5  Darin.,  173; 
McKay  v.  Hamblin,  40  Miss.,  472  :  Chase  v.  Maberry, 
3  Har.  (Del.)  286 :  Smith  v.  First  Nat.  Bank,  99  Mass., 
605 ;  Lancaster  Bank  v.  Smith.  62  Pa.  St.,  47 ;  Coggs 
v.  Bernard,  1  Smith's  Lead.  Cas.  (7  Am.  ed.),  379;  2 
Ld.  Raym.,909  ;  Doorman  v.  Jenkins,  2  Adol.  &  Ell., 
•.'"ni ;  Nelson  v.  Mackintosh,  1  Stark..  238 ;  Mytton  v. 
Cock,  2  Str.,  1099 :  Wilson  v.  Brett,  U  Mees.  &  W., 
113;  Mats. .11  v.  Donovan.  4  B.  &  A.,  42.  See.  also, 
Foster  v.  Essex  Bank,  17  Mass.,  479 :  Lampley  v. 
Scott,  24  Miss.,  528;  Fulton  v.  Alexander,  21  Tex., 
152;  Jourdon  v.  Reed,  1  Iowa,  135;  Stewart  v. 
Frazier,  5  Ala,,  114 ;  Moulton  v.  Phillips,  10  R.  I., 
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218;  Levy  v.  Bergeron,  20  La.  Ann.,  290;  Sodowsky 
v.  McFarland,  3  Dana,  205 ;  M'Manus  v.  Cricket.  1 
East,  107 ;  Peachev  v.  Rowland,  13  C.  B.,  182 ;  Shiells 
v.  Blackburn,  1  H.  Black.,  158 ;  Rooth  v.  Wilson,  I 
Barn.  &  Aid..  59 ;  2  Kent,  Com.,  560-569.  571,  and  au- 
thorities there  cited ;  2  Pars.  Cont.,  89-97,  and  au- 
thorities there  cited. 

What  amounts  to  gross  negligence  is  generally  a 
question  of  fact  for  the  jury.  Beatty  v.  Gilmore,  16 
Pa.  St.,  463 ;  Store  v.  Gowen.  18  Me..  174 ;  Vaughan 
v.  Menlove,  3  Bing.  N.  C.,  468. 

The  burden  of  proof  of  negligence  is  generally  on 
the  plaintiff.  In  addition  to  the  above  case  of 
Beardslee  v.  Richardson,  see  Newstadt  v.  Adams,  5 
Duer,  43 ;  Graves  v.  Ticknor,  6  N.  H.,  537 ;  Stewart 
v.  Frazier,  5  Ala.,  114;  Clark  v.  Spence,  10  Watts,  335; 
Williams  v.  East  India  Co.,  3  East,  192.  But  see 
Platt  v.  Hibbard.  7  Cow..  500 ;  Cumins  v.  Wood,  44 
111.,  416. 

Warehousemen  and  forwarders  are  only  liable  for 
ordinary  care.  See  Roberta  v.  Turner,  12  Johns., 
232,  note ;  Schmidt  v.  Blood,  9  Wend.,  268,  not*. 
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WAGGONER  t>.  COLVIN. 

Action  by  an  Indorsee  against  Immediate  In- 
dorser — Pleading. 

In  an  action  by  the  indorsee  of  a  note  against  his 
immediate  indorser,  a  plea  that  before  the  com- 
mencement of  the  suit  the  plaintiff  transferred  the 
note  to  a  third  person,  who  since  then  had  been  and 
continued  to  be  the  true  and  lawful  owner  and  pos- 
sessor of  the  note,  is  a  bar  to  a  recovery. 

It  seems  that  a  replication  that  the  suit  is  prose- 
cuted in  the  name  of  the*  plaintiff,  by  or  for  the  ben- 
efit of  the  true  holder  of  the  note,  would  be  a  good 
answer  to  such  plea. 

Citations— 15  Johns.,  247  :  20  Johns.,  36V ;  7  Cow., 
176. 

TlEMURRER  to  plea.  The  plaintiff  declared 
\J  as  the  indorsee  of  a  promissory  note  against 
his  immediate  indorser.  The  defendant  plead- 
ed, that  before  the  commencement  of  the  suit, 
28*]  *to  wit  :  on,  etc.,  at,  etc.,  the  plaintiff 
indorsed  the  note  to  J.  Stilwell  and  two  other 
persons,  and  delivered  the  note  to  them,  who, 
from  that  time,  were  the  true  and  lawful  own- 
ers and  possessors  of  the  note.  To  this  plea  the 
plaintiff  demurred. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.     The  plea  is 

food.  It  shows  the  legal  title  of  the  note  to 
ave  been  transferred  by  indorsement  to  Stil- 
well and  the  other  persons  named  in  the  plea. 
If  the  suit  is  brought  by  them  in  the  name  of 
the  plaintiff, or  for  their  benefit,  that  fact  should 
be  replied,  and  it  will  be  a  good  answer  to  the 
plea.  15  Johns.,  247  ;  20  Id.,  367  ;  7  Cow., 
176. 

Judgment  for  defendant. 
Cited  in-15  Wend.,  641. 


BARNARD  «.  DARLING  ET  AL. 

Action  by  Sheriff  against  Sureties  of  Deputy — 
Claim  not  Lost  by  Failure  to  Remove  Deputy 
at  Request  of  Sureties — Pleading. 

A  sheriff  does  not  lose  his  claim  upon  the  sureties 
of  his  deputy.although  he  omits  to  remove  the  dep- 
uty from  office,  upon  the  sureties  signifying  to 
him  their  unwillingness  longer  to  remain  sureties, 
and  requesting  the  removal  of  the  deputy. 

A  plea  setting  up  an  agreement  by  a  sheriff  that 
he  would  release  and  discharge  the  sureties  of  a  dep- 
uty is  bad,  unless  a  consideration  is  alleged ;  had 
the  plea  alleged  that  the  sheriff  did  release,  etc.,  an 
instrument  under  seal  might  have  been  implied. 

Whether  the  performance  of  covenants  contained 
in  a  written  instrument  can  be  discharged  by  parol, 
quaere. 

In  a  suit  on  a  bond  given  by  a  deputy-sheriff  for 
the  faithful  performance  of  the  duties  of  his  office, 
the  plaintiff  must  assign  breaches,  and  cannot  take 
a  verdict  for  nominal  damages. 

Citations— 3  Johns.,  528;  14  Johns.,  330;  7  Cow.,  48;  5 
Bac.,tit.Release.  682;  1  Bac.,  43;  Cro.Eliz..  697;  Cowp., 
47;  2  Saund..  48  n.  1;  2  R.  8.,  378,  sees.  5,  6, 10;  2  Johns. 
<  .1-..  406. 

TVEMURRER.     The  declaration  is  in  debt  on 
JL/    a  penal  bond,  bearing  date  Jan.  1,  1829. 


NOTE.—  Release—  Release  of  sureties  of  deputy- 
theriff. 

An  agreement  not  under  Heal,  cannot  operate1  as  a 
technical  release.  Bee  Seymour  v.  Minium,  17 
Johns.,  169,  note. 

The  Hherlff  is  not  Jinund  to  release  the  sureties  of 
his  deputy  on  their  application.  In  addition  to  the 
alwve  case  of  Barnard  v.  Darling,  see  Andrus  v. 
Uealls,  9  Cow.,  603. 
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The  defendants  crave  oyer  of  the  bond  and 
condition,  and  set  forth  a  bond  executed  by 
them  as  the  sureties  of  one  John  Matteson,  ap- 
pointed by  the  *plaintiff,  sheriff  of  the  [*2J> 
County  of  Madison,  one  of  his  deputies,  con- 
ditioned for  the  faithful  discharge  by  Matte- 
son  of  the  duties  of  his  office  as  a  deputy,  dur- 
ing his  continuance  in  office,  to  render  a  true- 
account  of  all  business  done  and  fees  received 
by  him  by  virtue  of  his  office,  and  to  indemni- 
fy the  plaintiff  from  all  damages,  etc.,  by  rea- 
son of  the  acts  or  omissions  of  Matteson,  as  a. 
deputy-sheriff,  and  then  plead  actio  non,  etc., 
because,  May  20,  1830,  having  become  dissat- 
isfied with  the  conduct  of  Matteson  as  a  deputy- 
sheriff,  they  informed  the  plaintiff  that  they 
were  unwilling  longer  to  remain  bail  or  sure- 
ties for  Matteson  as  such  deputy-sheriff,  and 
requested  him  to  remove  Matteson  from  office, 
and  to  relieve  and  discharge  them  fr&m  being^ 
such  bail  or  sureties  ;  whereupon  the  plaintiff, 
in  consideration  of  such  request,  did  then  and 
there  agree  to  and  with  the  defendants  that  he 
would  release  and  discharge  them  from  being 
such  bail  or  sureties  as  aforesaid,  from  and 
after  the  said  notice  and  request;  and  that  Mat- 
teson, up  to  the  time  of  such  request,  had  well 
and  truly  performed,  etc.,  according  to  the 
condition  of  the  bond;  and  this,  etc.,  where- 
fore, etc.  To  this  plea  the  plaintiff  put  in  a 
demurrer. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff.  The 
plaintiff  was  not  bound  to  remove  the  deputy 
from  office  on  the  request  of  the  sureties,  nor 
did  his  omission  to  do  so,  discharge  the  liabil- 
ity of  the  sureties.  9  Cow.,  693.  Besides,  here 
was  no  release;  the  agreement  as  set  forth  in 
the  plea  is  that  the  plaintiff  would  release  and 
discharge  the  sureties,  not  that  he  did  release, 
etc.  But  had  the  language  of  the  agreement 
been  I  do  release,  etc. ,  it  would  have  been  in- 
operatiye,  as  it  is  not  averred  to  be  under  seal, 
and  the  agreement  otherwise  being  void,  for 
want  of  consideration. 

Mr.  N.  P.  Randall,  for  the  defendant.  A 
release  by  parol  is  sufficient.  14  Johns.,  330  -r 
7  Cow.,  48.  It  is  unnecessary,  however,  to  in- 
sist upon  the  validity  of  the  plea,  as  the  dec- 
laration is  defective  for  the  want  of  an  assign- 
ment of  breaches.  2  R.  S.,  378;  7  Wend.,  345. 

*By  the  Court,  Nelson,  J.  The  sher-  [*3O 
iff  was  not  bound  to  discharge  the  sureties 
from  their  bond  for  the  faithful  conduct  of  the 
deputy  upon  the  application  made  to  him,  un- 
less he  chose  to  do  so;  and  the  agreement  set 
up  in  the  plea  is  inoperative,  for  the  want  of 
consideration.  The  defendants  do  not  aver 
that  the  sheriff  released  and  discharged  them 
from  the  bond.  Such  language  might  imply 
an  instrument  under  seal  and,  of  course,  a  suf- 
ficient consideration  to  sustain  it;  but  they 
merely  set  up  an  agreement  that  he  would  re- 
lease and  discharge  them  from  being  such  bail. 

Whether  the  performance  of  covenants  con- 
tained in  a  sealed  instrument  can  be  discharged 
by  a  parol  agreement  between  the  parties  or 
not,  is  a  question  not  involved  in  this  plea. 
The  cases  seem  to  leave  it  in  a  little  obscurity 
and  doubt.  8  Johns.,  528;  14 Id.,  830;  7 Cow.", 
48.  The  law  was  once  understood  to  be  set- 
tled, that  an  unexecuted  parol  agreement  could 
have  no  such  effect,  eodem  modo  quo  oritur, 

WEND.  11. 


1833 


CHAPMAN  v.  DYETT. 


30 


eodem  modo  dissolvitur.  5  Bac.,  tit.  Release, 
682;  1  Id.,  43;  Cro.  Eliz.,  69T;  Cowp.,  47;  2 
Saund.,  48,  n.  1.  And  the  above  cases  in  this 
court  do  not  necessarily  conflict  with  this  prin- 
ciple. But  it  is  quite  certain  that  a  parol  agree- 
ment between  the  parties,  without  a  good  and 
sufficient  consideration,  cannot  have  the  opera- 
tion given  to  it  in  the  plea. 

The  declaration,  however,  in  this  case  is 
substantially  defective.  The  bond  declared  on 
falls  within  the  statute  requiring  an  assign- 
ment of  breaches  in  the  declaration,  and  this 
is  imperative  and  indispensable.  2  R.  S.,  378; 
7  Wend. ,  345.  The  only  doubt  is  whether  the 
plaintiff  does  not,  on  the  record  show  himself 
entitled  to  nominal  damages,  which  the  jury 
are  bound  to  assess,  and  which  would  give  him 
costs;  and  for  aught  appearing,  he  may  be  sat- 
isfied with  such  disposition  of  the  case. 
Hodges  v.  Suffelt,  2  Johns.  Cas. ,  406.  But  we 
are  clearly  of  opinion  that,  according  to  the 
terms  and  legal  import  of  the  act,  the  suit  can- 
iiot  be  sustained  upon  any  bond  or  instrument 
within  it,  unless  the  breaches  for  which  the 
plaintiff  seeks  to  recover  are  specifically  as- 
signed in  the  declaration,  if  properly  objected 
to  by  the  defendant;  for  it  is  only  the  damages 
arising  upon  such  breaches  that  can  be  recov- 
31*]  ered*or  collected,  and  the  assessment  of 
them  must  be  upon  such  as  are  assigned.  2  R. 
S.,  378,  sees.  5,  6, 10.  The  jury  would  not  be 
authorized  to  assess  six  cents  damages  upon  a 
declaration  like  the  one  in  question. 

Judgment  for  defendant,  with  leave  to  plaintiff 
to  amend,  on  payment  of  costs. 

Covenant  under  seal,  cannot  be  discharged  by  parol. 
Overruled— 6  Duer,  213. 

Cited  In— 13  Wend.,  73 ;  21  Wend.,  632 ;  5  Lans.,  10; 
1  Sandf.,  627. 

Breach  of  bond — Assessment  of  damages.  Cited  in 
-2  Hill,  602;  5  Hill,  40;  6  N.  Y.,  295,  296. 


CHAPMAN  v.  DYETT  ET  AL. 

Trespass  —  Lies  for  Arrest  under  Voidable  Proc- 
ess —  False  Imprisonment  —  Notice  of  Bail  — 
Assignment  of  Interest  by  Plaintiff. 

Trespass  lies  for  an  arrest  under  voidable  process, 
set  aside  by  the  court  as  irregularly  issued. 

In  an  action  for  false  imprisonment  for  an  arrest 
on  a  ca..  sa.,  set  aside  as  irregularly  sued  out  pre- 
vious to  the  issuing'  of  a  fl.fa.  in  a  bailable  action, 
it  was  held,  that  the  plaintiff  was  not  bound  to  show 
that  notice  of  bail  in  such  action  had  been  regular- 
ly given. 

It  is  no  defense  to  such  action  that  the  plaintiff 
has  assigned  his  interest  in  the  same  to  a  third  per- 
son. 

Whether  such  cause  of  action  is  assignable,  qucere. 

Citation—  6  Cow.,  608. 


was  an  action  for  false  imprisonment, 
-L  tried  at  the  N.  Y.  Circuit  in  December, 
1831,  before  the  Hon.  Ogden  Edwards,  one  of 
the  Circuit  Judges, 

Dyett  obtained  an  assignment  of  a  judgment 
which  had  been  rendered  in  this  court  against 


NOTE.— Ministerial  officers— How  far  protected  by 
procc-ts.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  not*. 

As  to  how  far  a  voidable  or  irregular  process  is  a 
protection,  in  connection  with  the  above  case  of 
Chapman  v.  Dyett ;  see.  also,  Deyo  v.  Van  Valken- 
burgh,  5  Hill,  242  ;  McGulnty  v.  Herrick,  5  Wend,, 
240 ;  Lewis  v.  Palmer,  6  Wend.,  367. 
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Chapman,  and  procured  the  substitution  of  an 
attorney  in  the  place  of  the  attorney  who  had 
obtained  the  judgment.  A  ca.  sa.  was  then 
issued  in  the  name  of  the  substituted  attorney 
and  delivered  by  his  partner  to  a  sheriff,  upon 
which  Chapman  was  arrested  Sep.  27  or  28, 
1827.  Oct.  31  following,  the  ca.  sa.  was  set 
aside  by  this  court,  with  costs.  Special  bail 
had  been  put  in  and  filed  in  the  cause  in  which 
the  ca.  sa.  was  issued,  and  the  ca.  sa.  was  sued 
out  without  the  previous  issuing  of  a  fi.  fa. 
Upon  showing  these  facts,  the  plaintiff  rested. 
The  defendants  moved  for  a  nonsuit,  insisting 
that  as  the  ca.  sa.  was  voidable  only,  and  not 
void,  the  appropriate  action,  if  any,  was  case, 
and  not  trespass;  and  further,  that  to  entitle 
the  plaintiff  to  sustain  his  action,  he  should 
have  shown  that  notice  of  bail  was  duly  given 
in  the  cause  in  which  the  judgment  was  ob- 
tained, upon  which  the  ca.  sa.  issued.  The 
*motion  for  a  nonsuit  was  denied.  The  [*32 
defendants  then  proved  a  notice  from  the 
plaintiff  to  them,  bearing  date  in  1829,  that  he 
had  assigned  all  his  interest  in  this  suit  to  one 
Jacob  Talman  for  a  valuable  consideration; 
and  they  insisted  that  such  notice  was  evi- 
dence of  satisfaction  to  the  plaintiff  for  his  al- 
leged damages,  and  a  bar  to  his  right  to  re- 
cover; which  position  was  overruled  by  the 
judge  in  his  charge  to  the  jury,  who  found  a 
verdict  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial. 

Messrs.  J.  A.  Lett  and  H.  W.  Warner,  for 
the  defendants. 

Mr.  S.  P.  Staples,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  It  is  insisted 
by  the  defendants,  that  as  the  ca.  sa.  was  void- 
able only,  and  not  absolutely  void,  trespass  is 
not  the  proper  form  of  action  to  which  the 
plaintiff  ought  to  have  resorted  in  this  case.  It 
has  been  settled  by  the  decisions  of  this  court, 
that  the  issuing  of  a  ca.  sa.  in  an  action  in 
which  special  bail  had  been  filed,  previous  to 
the  suing  out  and  return  of  &fi.fa.  ,is  irregular, 
and  may  be  set  aside  on  the  application  of  the 
defendant.  The  defendant  alone,  however, 
can  take  advantage  of  the  irregularity.  If  bail 
are  sued  after  the  return  of  such  &ca.  sa.,  it  is 
no  defense  to  them  that  a  fi.  fa.  had  not  been 
previously  issued.  So,  if  the  sheriff  is  sued  for 
an  escape  of  a  person  confined  upon  a  ca.  sa. 
so  issued,  it  is  no  answer  for  him  to  say  that 
the  ca.  sa.  was  irregularly  sued  out;  and  the 
reason  is,  that  it  is  optional  with  the  defend- 
ant in  the  ca.  sa.  to  consider  it  regular  or  not; 
it  is  voidable  at  his  election.  It  is  not,  there- 
fore, void,  but  is  a  justification  to  the  officer, 
and  to  the  party  also  until  set  aside.  It  is  true, 
as  contended  by  the  defendants,  that  when  the 
arrest  was  made,  no  trespass  was,  in  fact,  com- 
mitted; but  the  doctrine  of  trespass  by  rela- 
tion is  as  well  settled  as  any  in  the  law,  at  least 
since  the  Six  Carpenters'  case.  When  the  ca. 
sa.  was  set  aside  for  irregularity,  it  ceased  to 
be  a  justification  to  the  parties  guilty  of  the 
irregularity ;  as  to  them  it  is  void  and  as  if  it 
had  never  existed.  The  arrest,  therefore,  by 
relation  became  void  and  without  authority 
and  the  action  of  'trespass  was  the  prop-  [*33 
er  action.  The  judge,  therefore,  decided  cor- 
rectly in  refusing  to  nonsuit  the  plaintiff  on 
the  objection  to  the  form  of  action.  On  the 
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motion  to  set  aside  the  ca.  sa.,  the  fact  that  no 
tice  of  bail  had  been  given  must  have  been 
shown,  6  Cow.,  608;  at  all  events,  it  was  a 
matter  not  inquirable  into  on  the  trial  of  this 
cause. 

The  other  point  made  upon  the  argument  i 
equally  untenable.  Whether  the  plaintiff  had 
assigned  the  damages  to  be  recovered  in  this 
suit  to  another  or  not  was  immaterial.  The 
questions  were,  whether  the  defendants  had 
been  guilty  of  a  trespass;  and  if  so,  what  dam- 
ages ought  they  to  pay.  It  was  not  pretended 
that  the  consideration  paid  for  the  assignment 
was  paid  by  the  defendants;  there  was  no  pre- 
tense of  an  accord  and  satisfaction;  there  was 
no  reason  offered  to  the  court  why  the  plaint- 
iff should  not  recover,  and  the  defendants  pay 
the  damages  which  the  plaintiff  had  sustained. 
Whether  those  damages  are  to  be  received  by 
Chapman  or  Talman  can  make  no  difference 
to  the  defendants.  They  are  to  atone  for  the 
violation  of  the  law  of  which  they  have  been 
guilty;  the  consideration  paid  by  Talman  to 
Chapman  constitutes  no  such  atonement. 
Whether  such  a  cause  of  action  is  assignable 
is  not  now  a  question;  but  whether  it  is  or  is 
not,  the  suit  must  be  in  the  name  of  Chapman. 

New  trial  denied. 

False  imprisonment — When  action  will  lie.  Cited 
in— 5  Hill,  246 ;  69  N.  Y.,  241 ;  3  Barb.,  19. 

Process  set  aside  for  irregularity— Parties  not  pro- 
tected by  proceedings  under.  Cited  in— 38  N.  Y.,  664, 
666 ;  54  N.  Y.,  166 ;  87  N.  Y.,  61 ;  5  Lans.,  105 ;  24  Hun, 
82 ;  19  Barb.,  290 :  34  Barb.,  149 ;  32  How.  Pr.,  410 ;  39 
How.  Pr.,  494,  495 :  42  How.  Pr.,  404 ;  3  Daly,  42 ;  46 
Super.,  466. 

Process  regular  upon  its  face,  protects  officer.  Cited 
in— 69  N.  Y.,  241 ;  3  Barb.,  19 ;  6  Barb.,  313 ;  23  How. 
Pr.,  126. 


KIMBALL  v.  KEYES. 

Separate  Maintenance — Husband  Living  Apart 
from  Wife  and  Child  bound  to  Provide  Neces- 
saries— He  may  choose  Reasonable  Manner — 
Credit — Notice  Forbidding  Credit. 

A  husband  living:  separate  from  his  wife  and  child 
is  bound  to  provide  them  with  necessaries  suitable 
to  their  condition  in  life,  and  his  omission  to  do  so, 
furnishes  them  with  a  general  credit  to  that  extent. 

But  the  husband  and  parent  has  a  right  to  supply 
his  family  in  such  reasonable  manner  as  he  may 
think  proper,  as  by  designating  persons  to  furnish 
what  may  be  wanted ;  and  if  an  individual  not  thus 
designated  furnish  necessaries,  and  it  be  shown  that 
a  notice  was  published  forbidding  credit,  and  that 
the  newspaper  in  which  such  notice  appeared  was 
taken  by  such  individual,  an  action  cannot  be  main- 
tained by  him. 

'Citations— 2  Kent,  Com.,  124,  125,  126;  11  Johns., 
281 ;  2  Str.,  875, 1214. 

ERROR  from  the  Jefferson  C.  P.  Kimball 
sued  Key es in  a  justice's  court  for  calicos 
and  flannel,  and  merchandise  of  that  descrip- 
tion, sold  and  delivered  to  a  daughter  of  the 
34*]*defendant  who  resided  with  her  mother, 
the  parents  living  separate  and  apart,  and  ob- 
tained judgment  for  $34.84.  The  defendant 
removed  the  proceedings  into  the  Jefferson  C. 
P.  by  certiorari.  The  goods  were  furnished  in 
Jan.,  1831,  when  the  daughter  came  of  age. 
On  the  part  of  the  defendant,  it  was  shown  that 
in  Nov.,  1828,  he  separated  from  his  family, 
consisting  of  a  wife  and  daughter,  leaving 
them  to  reside  in  the  house  where  they  had  al- 
ways resided,  and  taking  up  his  own  residence 
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in  another;  thajt  he  made  arrangements  with  a 
merchant  residing  in  the  same  village,  keeping 
a  dry-goods  and  grocery  store,  to  furnish  his 
wife  and  daughter  with  every  necessary  in  his 
line,  which  arrangements  were  made  with  the 
knowledge  of  his  wife  and  daughter;  that  the 
merchant  did  accordingly  furnish  necessaries, 
but  frequently  refused  to  furnish  gowns,  deem- 
ing them  unnecessary;  the  calicos  charged  in 
the  plaintiff's  bill  were  sufficient  for  four 
gowns.  The  defendant  took  care  to  see  that 
his  family  were  properly  provided  for.  It  fur- 
ther appeared,  that  from  Dec.,  1828,  until 
June,  1829,  the  defendant  published  a  notice 
in  a  public  newspaper  which  was  taken  by  the 
plaintiff,  forbidding  all  persons  trusting  any 
person  on  his  account,  without  his  express 
orders.  The  C.  P.  reversed  the  justice's  judg- 
ment, and  the  plaintiff  below  sued  out  a  writ 
of  error. 

Mr.  S.  G.  Watson,  for  plaintiff  in  error. 

Mr.  J.  Clarke,  for  defendant  in  error. 

By  flie  Court,  Sutherland,  J.  The  Court 
of  C.  P.  properly  held,  that  upon  the  evidence 
in  this  case,  the  defendant  was  not  responsi- 
ble for  the  goods  sold  by  the  plaintiff  to  the 
wife  and  daughter  of  the  defendant.  The  de- 
fendant, living  separate  from  his  family,  was 
undoubtedly  bound  to  furnish  them  with  nec- 
essaries suitable  to  their  condition,  and  his 
omission  to  do  so,  would  furnish  them  with  a 
general  credit  to  that  extent;  but  he  has  a  right 
to  supply  them  in  such  reasonable  manner  as 
he  may  think  proper ;  he  can  employ  such  me- 
chanics and  storekeepers  as  he  chooses,  and 
can  prohibit  *all  others  from  giving  [*35 
them  credit  on  his  account.  That  seems  to 
have  been  the  fact  in  this  case.  Mr.  Wood, 
the  son-in-law  of  the  defendant,  testified  that 
he  kept  a  dry-goods  and  grocery  store,  and 
that  the  defendant  had  made  an  arrangement 
with  him  to  furnish  his  family  with  all  the 
necessaries  in  his  line  which  they  required, 
which  he  had  accordingly  done;  that  he  had 
made  similar  arrangements  with  butchers  and 
others;  that  he  sent  a  man  frequently  to  see 
that  they  were  properly  taken  care  of,  and 
that  the  defendant  had  always  provided  com- 
fortably for  them.  It  was  shown  that  these 
arrangements  were  well  known  to  the  defend- 
ant's wife,  and  that  the  defendant  had  given 
public  notice,  in  a  newspaper  which  the  plaint- 
iff took,  prohibiting  all  persons  from  trusting 
his  family  without  his  special  orders,  and  that 
they  had  previously  had  no  dealings  with  the 
plaintiff.  Under  such  circumstances  the  de- 
fendant cannot  be  held  responsible.  2  Kent, 
Com.,  124-126  ;  11  Johns.,  281  ;  2  Str.,  875, 
1214,  and  other  cases  cited  by  Chancellor  Kent. 

Judgment  affirmed. 

Cited  in-39  N.  Y.,  356  ;  40  Barb.,  392 ;  32  Mich.,  214  ; 
56  Mo.,  588. 


DYGERT  e.  MATTHEWS. 

Or  ant  of  Lands  with  Exception  for  Grist- Mill — 
Exception  Good,  but  Inoperative  until  Right 
Reserved  is  Exercised — Whole  Premises  Vest 
in  Grantee — He  may  Maintain  Trespass. 

An  exception  in  a  grant  of  lands,  in  these  words : 
"excepting:  and  reserving  out  of  the  said  piece  of 
land  so  much  as  is  necessary  for  the  use  of  a  grist- 
mill, on  the  east  side  of  the  road  at  the  west  end  of 
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the  saw-mill  dam."  is  a  good  exception  ;  but  until 
the  grantor  or  his  assigns  exercises  the  right  re- 
served, and  builds  the  mill,  it  is  inoperative,  and 
the  whole  premises  vest  in  the  grantee,  who  may 
maintain  trespass  against  a  stranger,  or  even  against 
the  grantor  or  his  assigns,  for  an  entry  on  the  land 
for  any  purpose  other  than  that  specified  in  the 
reservation. 

Citations— 4  Johns.,  81 ;  2  Wend.,  517 : 6  Cow.,  677. 

TERROR  from  the  Onondaga  C.  P.  Dygert 
J-J  sued  Matthews  in  trespass  quart  clauttum 
fregit.  The  defendant  pleaded  liberum  tene- 
mentum.  Both  parties  derived  title  from  Ste- 
phen and  John  DeLamater,  who,  in  1809,  con- 
veyed 50  acres  of  land,  lying  on  the  Chitten- 
ingo  creek,  to  Stephen  Wilcox,  by  metes  and 
bounds;  with  a  reservation  in  these  words:  "ex- 
cepting and  reserving  out  of  the  said  piece  of 
36*  J  land  so  much  as  *is  necessary  for  the  use 
of  a  grist-mill,  on  the  east  side  of  the  road,  at 
the  west  end  of  the  saw-mill  dam,"  Wilcox 
conveyed  the  50  acre  lot,  with  a  like  exception, 
to  one  Cunningham  in  1813,  since  which  time 
the  plaintiff  has  been  in  possession  of  the  lot. 
On  the  east  side  of  the  road  there  is  a  strip  of 
about  an  acre  of  land,  which  was  inclosed  by 
Wilcox  and  one  or  two  crops  taken  from  it, 
after  which  it  laid  to  commons  until  1826  or 
1827,  when  the  plaintiff  again  inclosed,  and 
since  then  has  cultivated  it.  In  1830  the  de- 
fendant broke  down  the  fence,  entered  the  in- 
closure  with  teams  and  drew  gravel  across  it, 
trampling  down  potatoes  there  growing,  for 
which  entry  this  action  was  brought.  The  de- 
fendant attempted  to  justify,  by  showing  that 
in  1828  one  John  Matthews  obtained  a  convey- 
ance from  the  representatives  of  Stephen  and 
John  De  Lamater  of  the  strip  of  land  on  which 
the  entry  was  made,  and  that  he  conveyed  it 
to  the  defendant.  It  was  shown  that  a  mill  had 
not  been  erected  on  the  50  acre  lot.  The  court 
charged  the  jury  that  by  the  reservation  in  the 
deed  from  the  De  Lamaters  to  Wilcox,  the  fee 
of  the  land  remained  in  the  grantors,  and  that 
no  right  or  interest  in  the  land  mentioned  in 
the  exception  passed  to  the  grantee;  and  also 
that  it  was  not  necessary  for  the  grantors  to 
build  a  grist-mill  on  the  premises,  to  avail 
themselves  of  the  exception  in  the  deed.  The 
jury  found  for  the  defendant,  and  judgme'nt 
was  entered  accordingly.  The  plaintiff  hav- 
ing excepted  to  the  charge  of  the  court,  sued 
out  a  writ  of  error. 

Messrs.  A.  Worden  and  J.  Watson,  for 
plaintiff  in  error. 

Messrs.  A.  Yelverton  and  E.  D.  Hop- 
ping, for  defendant  in  error. 

By  the  Court,  Nelson,  J.  I  am  of  opinion 
this  case  falls  within  the  cases  of  Thompson  v. 
Gregory,  4  Johns.,  81,  and  Provost  v.  Caldtr, 
2  Wend.,  517.  Those  cases  recognize  the  doc- 
trine that  strictly  an  exception  of  a  part  of  the 
thing  granted  is  void  but  an  incident  to  the 
grant  may  be  reserved  ;  that  the  reservation  of 
a  mill-site  out  of  a  tract  of  land  is  good,  but 
until  the  grantor  or  his  assigns  exercise  the 
right  and  builds  the  mill  and  dam,  the  excep- 
37*]  tion  is  inoperative,  and  the  whole  *prem- 
ises  vest  in  the  grantee,  who  may  maintain 
trespass  against  any  one  except  the  grantor  or 
his  assigns;  and,  as  a  necessary  consequence  of 
this  doctrine,  even  against  them,  unless  they 
are  in  the  exercise  of  the  right  reserved. 
WEND.  11. 


This  exception,  as  such,  assuming  it  to  be 
an  attempt  to  reserve  out  of  the  grant  one  acre 
of  land,  is  void;  but  construing  it  as  a  reser- 
vation of  a  mill-site,  which  is  the  obvious  in- 
tent of  it,  it  is  valid,  but  inoperative  until  used 
for  the  ourposes  reserved.  The  reservation  of 
the  land  is  for  a  specific  purpose,  and  an  ap- 
propriation to  any  other  object  by  the  grant- 
ors or  their  assigns  is  without  right,  and  they 
can  be  in  no  better  situation  than  strangers 
and,  therefore,  are  trespassers. 

All  other  rights  to  the  premises  in  question, 
beside  those  reserved  to  the  grantors,  belong 
to  the  grantee,  and  for  any  encroachment  upon 
them,  he  has  the  appropriate  remedy.  The 
nature  of  the  reservation  may  be  very  materi- 
al to  the  grantee;  in  this  case  he  may  have 
considered  the  erection  of  a  grist-mill  on  the 
place  reserved  no  detriment  to  the  grant,  but 
there  are  many  uses  to  which  it  might  be  ap- 
propriated incompatible  with  such  a  supposi- 
tion. It  would,  therefore,  be  unjust  to  the 
grantee,  and  unreasonable  to  allow  the  grant- 
ors or  their  assigns  to  use  the  land  in  question 
in  any  other  manner  or  for  any  other  purpose 
than  in  pursuance  of  the  intent  of  the  parties, 
to  be  gathered  from  the  exception  in  the  deed; 
and  that  cannot  be  misunderstood. 

It  may  be  added,  that  until  the  right  is  ex- 
ercised and  the  grist-mill  built,  it  cannot  be 
ascertained  with  certainty  what  quantity  of 
land  will  be  necessary  for  that  purpose,  nor 
the  precise  location. 

There  is  nothing  in  the  case  of  Hasbrouck  v. 
Vermilyea,  6  Cow.,  677,  at  variance  with  the 
conclusion  in  this  case,  or  with  the  cases  above 
cited,  by  which  it  is  sustained.  There  the  right 
had  been  asserted,  and  the  mill  built  and  in 
operation. 

Judgment  reversed. 

Cited  in-Hill  &  D.,  30 ;  34  N.  Y.,  116 ;  1  Abb.  N.  S., 
297 ;  1  Rob.,  274 ;  2  Leg.  Obs.,  368 :  107  Mass.,  322. 


'SHERWOOD  *.  CHACE. 
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Slander — Charge  of  False  Swearing — When  a 
CJutrge  of  Perjury — Pleading — Practice. 

A  charge  of  false  swearing  is  actionable,  where  it 
necessarily  conveys  to  the  mind  of  the  hearer  an 
imputation  of  perjury;  otherwise  not. 

where  words  charging  false  swearing  relate  to  a 
trial  in  a  court  before  a  justice  of  the  peace,  in  a 
civil  cause,  in  which  an  oath  was  administered  to 
the  party  complaining  of  the  slander,  the  judgment 
will  not  after  verdict  be  arrested,  although  it  is  not 
averred  in  the  declaration  that  the  Justice  had  ju- 
risdiction of  the  subject-matter  of  the  suit,  nor  that 
the  evidence  given  was  upon  a  point  material ;  thus 
it  was  held,  where  the  words  were,  "  I  cannot  enjoy 
myself  in  a  meeting  (I.  e.,  a  religious  meeting)  with 
Sherwood,  for  he  has  sworn  false,  and  I  can  prove 
it,  and  if  you  (addressing  the  bystanders)  do  not  be- 
lieve it,  you  can  go  to  Esquire  Bassett's  and  see  it, 
in  a  suit  between  A  B,  plaintiff,  and  C  D,  defend- 
ant" 


NOTE.— Slander— Charge  of  perjury—  When  charge 
of  false  swearing  amount*  to.  See  Hopkins  v.  Beedle, 
1'Cai.,  347,  note  ;  Martin  v.  Stillwell,  13  Johns.,  275, 
note ;  Woodbeck  v.  Keller,  6  Cow.,  118.  note. 

See,  generally  on  the  subject  of  slander.  Moody  v. 
Baker.  5  Cow.,  351,  iwte«  there  citetl ;  Skinner  ads. 
Powers,  1  Wend.,  451,  note;  Bullock  v.  Koon.  9  Cow., 
30,  note,  and  other  notes  there  cited:  Sewall  v.  Cat- 
tin,  3  Wend.,  291,  note ;  Oilman  v.  Lowell,  8  Wend.. 
573.  note. 
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Citations— 1  Cai.,347 ;  3  Cai.,  73 ;  5  Cow.,  513 ;  8 
Wend.,  573 ;  1  Johns.,  505 ;  2  Johns.,  10 ;  6  Johns.,  82 ; 
13  Johns.,  48,  80 ;  11  Johns.,  142. 

TERROR  from  the  Yates  C.  P.  Sherwood 
J-J  sued  Chace  for  slander,  and  stated  in  his 
declaration  that  he  was  of  good  fame,  and  not 
suspected  of  the  crime  of  perjury  unlil,  etc.; 
that  before  the  speakipg  of  the  words  com- 
plained of,  a  certain  action  had  been  depend- 
ing before  W.  Bassett,  Esq.,  a  justice  of  the 
peace  in  and  for  the  County  of  Yates,  wherein 
one  James  L.  Sherwood  was  plaintiff,  and 
Richard  P.  Brown  was  defendant,  which  had 
been  tried,  and  on  such  trial  the  plaintiff, 
William  B.  Sherwood,  had  been  examined  on 
oath,  and  had  given  evidence  as  a  witness,  for 
and  on  the  part  and  behalf  of  the  plaintiff  in 
that  suit ;  that  the  defendant,  knowing  the 
premises,  but  contriving  to  injure  the  plaintiff, 
and  to  cause  it  to  be  suspected  that  he  had  been 

fuilty  of  perjury,  in  a  certain  discourse  which 
e  had  with  the  plaintiff,  of  and  concerning 
him,  the  plaintiff,  in  a  religious  meeting,  in 
the  presence  and  hearing  of  divers  good  and 
worthy  citizens,  spoke  these  false,  scandalous 
and  defamatory  words:  "  I  cannot  enjoy  my- 
self in  a  meeting  with  Sherwood,  for  he  has 
sworn  false  and  I  can  prove  it,  and  if  you 
(meaning  the  bystanders)  do  not  believe  it,  you 
can  go  to  Esquire  Bassett's  and  see  it,  in  a  suit 
between  James  L.  Sherwood,  plaintiff,  and 
Richard  P.  Brown,  defendant."  The  defend- 
ant pleaded  non.  cul.  and  gave  notice  of  spe- 
cial matter;  the  cause  was  tried,  and  the  plaint- 
iff had  a  verdict,  but  the  judgment  was  ar- 
rested by  the  C.  P. ,  for  the  insufficiency  of  the 
3O*]  declaration.  A  judgment  *pro  forma  was 
rendered  against  the  plaintiff  at  his  request, 
and  he  sued  out  a  writ  of  error. 

Mr.  E.  Van  Buren,  for  the  plaintiff. 
Mr.  R.  N.  Morrison,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  A  charge  of 
false  swearing  is  actionable, when  it  necessarily 
conveys  to  the  mind  of  the  hearer  an  imputa- 
tion of  perjury;  otherwise  it  is  not.  In  Hopkins 
v.  Beedle,  1  Cai.,  347,  the  words  were:  "  You 
have  sworn  to  a  lie,  and  I  can  prove  it."  The 
court  say  that  swearing  to  a  lie  does  not  nec- 
essarily imply  that  the  party  has,  in  judgment 
of  law,  perjured  himself  ;  the  words  are  sus- 
ceptible of  an  innocent  meaning ;  they  may 
mean  extrajudicial  swearing;  and  it  was  held 
that  the  charge  was  defective,  in  not  stating 
any  court,  or  competent  officer,  before  whom 
the  plaintiff  swore.  In  Pdton  v.  Ward,  3  Cai., 
73,  the  words  were:  "  You  swore  to  a  damned 
lie,  and  you  knew  it,  for  which  you  now  stand 
indicted; "  the  court  said  that  the  words  in  this 
instance  could  mean  nothing  less  than  perjury, 
for  it  was  an  allegation  that  the  plaintiff  had 
sworn  to  such  a  he  as  rendered  him  obnoxious 
to  an  indictment.  The  cases  of  Fox  v.  Vander- 
beck,  5  Cow.,  513,  and  Oilman  v.  Lowell,  8 
Wend.,  573,  were  also  decided  on  the  same 
principle.  In  Stafford  v.  Green,  1  Johns.,  505, 
the  wordswere:  "Heswore  false  before  'Squire 
Andrews,  and  I  can  prove  it."  There  was  no 
colloquium  nor  averment  that  a  cause  was  pend- 
ing before  a  justice.  The  court  said  the  count 
was  bad;  there  was  nothing  to  show  that  a  ju- 
dicial proceeding  was  referred  to.  In  Ward  v. 
Clark,  2  Johns.,  10,  the  wordswere:  "  He  has 
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taken  a  false  oath  in  'Squire  Jamison's  court." 
There  was  no  colloquium  or  averment  that 
'Squire  Jamison  was  a  justice  of  the  peace;  and 
the  court  held  these  words  insufficient  ;  they 
did  not  necessarily  convey  a  charge  of  perjury; 
it  did  not  appear  that  Jamison  had  authority 
to  hold  a  court,or  administer  an  oath.  The  court 
add,  that  for  a  charge  of  false  swearing,  no 
action  lies  unless  the  words  had  reference  to 
a  judicial  court  or  proceeding.  In  McClaughry 
v.  Wetmore,  6  Johns.,  82,  it  was  held,  that  the 
*words  were  actionable.  There  it  was  [*4O 
averred  that  while  the  plaintiff  was  giving  ma- 
terial testimony  in  a  suit  before  a  justice  who 
had  jurisdiction,  the  defendant  said,  "  that  is 
false."  In  Niven  v.  Munn,  13  Johns.,  48,  after 
verdict  for  the  plaintiff,  the  defendant  moved 
in  arrest.  The  declaration  stated,  that  in  a 
certain  discourse  about  a  trial  between  Munn 
and  Wilson,  before  a  justice  of  the  peace,  and 
concerning  the  testimony  of  the  plaintiff,  who 
was  a  witness,  the  justice  having  power  to  ad- 
minister an  oath,  the  defendant  said:  "  What 
he  has  sworn  is  a  damned  lie."  The  court  held 
the  declaration  good,  and  Mr.  J.  Platt  says, 
all  that  was  wanting  to  render  this  a  complete 
and  formal  definition  of  perjury  was,  that  it 
was  not  averred  that  the  justice  had  jurisdic- 
tion of  the  cause,  and  that  the  testimony  was 
upon  a  point  material.  The  words  here,  how- 
ever, were  held  sufficient  after  verdict.  In 
Chapman  v.  Smith,  13  Johns.,  80,  the  court  ob- 
serve, that  charging  a  person  with  false  swear- 
ing before  a  justice,  without  a  colloquium, 
showing  that  it  referred  to  a  trial  or  other  le- 
gal occasion,  was  not  actionable;  but  that 
charging  a  person  with  taking  a  false  oath  in 
a  court  was  actionable;  they  refer  to  6  Johns., 
82,  in  which  it  was  averred  that  the  plaintiff 
was  testifying  to  a  point  material,  but  judg- 
ment would  not  have  been  arrested  if  that  aver- 
ment had  been  omitted  ;  for  after  verdict  it 
must  be  intended  that  malice  was  proved.  In 
Pangburn  v.  Ramsay,  11  Johns.,  142,  this  court 
recognize  the  doctrine  that  where  the  declara- 
tion contains  a  defect  which  would  have  been 
fatal  on  demurrer,  yet,  if  the  issue  be  such  as 
required  on  trial  proof  of  the  facts  defectively 
set  out,  and  without  which  the  verdict  could 
not  regularly  have  been  given,  such  defect  is 
cured  by  the  verdict  at  common  law.  This 
doctrine  is  applied  in  Chapman  v.  Smith  to 
that  case,  and  the  verdict  cured  the  defects  in 
the  declaration,  which  were  the  want  of  aver- 
ments that  the  testimony  was  material, and  that 
the  justice  had  power  to  administer  an  oath. 

If  a  verdict  is  sufficient  to  cure  the  want  of 
the  averments  of  materiality  in  the  testimony, 
and  of  jurisdiction  in  the  justice  to  administer 
an  oath,  it  will  also  cure  all  the  defects  in  this 
count.  The  words  are  not  aided  by  the  mat- 
ter stated  in  the  inducement,  because  the  collo- 
quium is  not  of  that  matter,  *but  the  [*4 1 
words  themselves  relate  to  a  trial  in  a  court 
before  a  justice  of  the  peace  in  a  civil  cause, 
when  an  oath  was  administered.  There  can 
be  no  trial  before  a  justice  where  false  swear- 
ing to  a  material  point  would  not  be  perjury; 
the  words  cannot  relate  to  an  extrajudicial 
oath,  for  they  allude  to  an  oath  on  a  trial  at 
law.  And  where  the  defendant  alleged  that 
the  plaintiff  swore  false — so  false  that  the  de- 
fendant could  not  enjoy  himself  in  a  religious 

WEND.  11. 


1833 


CHAPMAN  v.  HATT.      HALL  v.  PENNEY. 


41 


meeting  with  him — he  negatives  the  idea  that 
the  oath  was  false  by  mistake;  of  course,  it 
was  willful  and  corrupt;  in  other  words,  per- 
jury- 

In  my  opinion  the  words  import  a  charge  of 
perjury,  and  if  the  count  does  not  state  it  with 
all  proper  precision,  still  the  verdict  cures  all 
these  defects,  as  all  the  facts  which  should 
have  been  averred,  must  have  been  proved 
upon  the  trial.  The  judgment  in  the  court  be- 
low should  not  have  been  arrested,  and  the 
judgment  of  the  C.  P.  must,  therefore,  be  reversed 
with  costs,  and  a  venire  de  novo  must  issue. 

Cited  in-15  Wend.,  329 ;  3  Hill.,  574 ;  3  Barb.,  630 ;  1 
Legr.  Obs.,  331. 

CHAPMAN  v.  HATT  ET  AL. 

Imprisonment,  a  Satisfaction  of  Debt — Parties. 

In  an  action  on  a  judgment  against  several,  the 
imprisonment  of  one  01  the  defendants,  on  an  ex- 
ecution issued  on  such  judgment,  is  as  to  him  a  sat- 
isfaction of  the  debt  so  long  as  it  continues,  and  a 
defense  against  any  ulterior  proceedings  so  far  as 
he  is  concerned,  and  is  fatal  to  a  joint  action  against 
all  the  defendants. 

Citations— Hob..  52 ;  1  Cow.,  56,  99  :  8  Cow.,  43 ;  5 
Wend.,  58 ;  13  Johns.,  534 ;  2  R.  8.,  247,  sees.  141,  142, 
222,251. 

ERROR  from  the  Seneca  C.  P.  Chapman 
sued  Halt,  Sanford  and  Curtiss  in  a  jus- 
tice's court,  and  declared  on  a  justice's  judg- 
ment obtained  in  his  favor  against  the  defend- 
ants. Hatt  alone  was  brought  into  court,  and 
pleaded  nil  debet.  The  plaintiff  proved  the 
judgment  declared  on,  which  was  rendered  on 
a  joint  and  several  promissory  note  made  by 
the  defendants,  only  one  of  whom  it  seemed 
had  been  brought  into  court  in  that  action, 
and  also  proved  the  making  of  the  note  by  all 
of  the  defendants.  Hatt  then  proved,  in  pur- 
suance of  a  notice  attached  to  his  plea,  that  an 
execution  had  been  issued  on  the  judgment 
42*]  declared  on,  and  that  *Oct.  31,  1831, 
Sanford,  one  of  the  defendants,  was  arrested 
thereon  and  committed  to  the  jail  of  the  Coun- 
ty of  Seneca,  where,  Nov.  2,  1831  (the  day  of 
the  trial  of  the  suit  on  the  judgment),  he  re- 
mained in  custody.  On  this  evidence,  the  jus- 
tice rendered  a  judgment  against  all  the  de- 
fendants. The  proceedings  were  removed  by 
certiorari  into  the  Seneca  C.  P. ,  which  court 
reversed  the  judgment  rendered  by  the  justice; 
whereupon  the  plaintiff  below  sued  out  a  writ 
of  error. 

Mr.  A.  Gibbs,  for  the  plaintiff  in  error. 

Mr.  J.  Maynard,  for  defendants  in  error. 

By  the  Court,  Sutherland,  J.  The  im- 
prisonment of  a  sole  defendant  is,  as  long  as  it 
•continues,  a  satisfaction  of  the  debt  and  judg- 
ment. There  is  no  principle  more  ancient  or 
better  settled  than  this.  Hob. ,  52.  It  has  been 
repeatedly  recognized  and  acted  upon  in  this 
court.  Cooper  v.  Bigelow,  1  Cow.,  56;  Stewart 
v.  M'Ouin,  1  Cow.,  99,  and  authorities  cited; 
Osterhout  v.  Roberts,  8  Cow.,  43;  Sunderland  v. 
Loder,  5  Wend.,  58;  Jackson  v.  Benedict,  13 
Johns.,  534.  If  a  defendant  dies  in  prison,  or 
is  discharged  under  an  Insolvent  Act,  the 
plaintiff  may  then  have  recourse  to  his  prop- 
erty, by  virtue  of  a  special  statutory  provision; 
but  during  the  continuance  of  the  imprison- 
ment, the  judgment  is  so  far  satisfied  that  it 
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ceases  to  be  a  lien  upon  the  defendant's  real 
estate,  and  subsequent  judgments  acquire  a 
priority  over  it.  In  Jackson  v.  ^Benedict  this 
was  expressly  adjudged.  Where  there  are 
several  defendants  in  a  judgment,  the  impris- 
onment of  one  is  no  satisfaction  as  to  the  other, 
and  each  may  be  successively  arrested  and  im- 
prisoned, if  they  were  all  originally  brought 
into  court.  Where  a  judgment  is  obtained 
against  joint  debtors,  upon  process  which  was 
not  served  on  all  the  defendants,  execution 
may  be  issued  in  form  against  all;  but  it  can 
be  executed  only  upon  the  person  or  sole  prop- 
erty of  the  defendant  upon  whom  the  process 
was  served,  and  the  personal  property  owned 
by  the  other  defendants,  as  partners  of  the  de- 
fendant *who  was  brought  into  court.  [*43 
2  R.  S.,  247,  sees.  122  and  251,  sees.  141. 142. 
If  the  plaintiff  in  such  a  case  wishes  to  reach 
the  person  or  the  individual  property  of  the 
defendant  not  brought  into  court,  he  may  bring 
an  action  of  debt  upon  his  judgment,  and  such 
judgment  will  be  conclusive  evidence  of  the 
liability  of  the  defendant  who  was  personally 
served  with  process,  or  who  appeared  in  the 
suit;  but  against  the  other  defendants  it  will 
be  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  such  defendants 
shall  have  been  established  by  other  evidence. 
2  R.  S.,  247,  sec.  123. 

This  case  presents  the  question  whether  a 
plaintiff  can  imprison  the  defendant  who  was 
brought  into  court,  and  failing  to  obtain  act- 
ual satisfaction  in  that  manner,  can  then  bring 
an  action  of  debt  upon  the  judgment,  while 
one  of  the  defendants  remains  in  prison.  Debt 
upon  judgment  is  a  joint  action  against  all  the 
defendants,  and  whatever  is  a  good  defense  for 
one  of  the  defendants,  unless  it  be  a  personal 
exemption  or  privilege,  is  available  for  all, and 
defeats  the  action.  The  plaintiff  in  such  a 
case  cannot  recover.without  showing  the  joint 
liability  of  all  the  defendants.  But  the  impris- 
onment of  one  of  the  defendants  is.  as  to  him, 
a  satisfaction  of  the  debt,  so  long  as  it  contin- 
ues, and  is  a  perfect  defense  against  any  ulte- 
rior proceedings, so  far  as  he  is  concerned, and 
is  of  course  fatal  to  a  joint  action  against  all. 
This,  I  think,  is  the  true  ground  of  the  decis- 
ion in  Sunderland  v.  Loder.  The  C.  P.,  there- 
fore, properly  held  that  the  plaintiff  could  not 
recover. 

The  judgment  must  be  affirmed. 

Cited  in— 18  N.  Y.,  476  ;  34  N.  Y.,  478 ;  56  N.  Y.,  284; 
8  Hun,  632 ;  24  Hun,  256  :  44  Barb.,  353 ;  24  How.  Pr., 
505 ;  60  How.  Pr.,  517 ;  7  Bos.,  633. 


*HALL   v.  PENNEY. 
Exemptions  from  Execution. 


[*44 


The  fleeces,  or  the  yarn  or  cloth  manufactured 
from  the  fleeces  of  ten  sheep,  are  exempted  from 
execution  while  in  the  hands  of  a  householder, 
whether  he  be  or  be  not  the  owner  of  sheep. 

Citations— 2  R.  S.,  255,  sec.  169,  sub.  4 ;  Bac.  Abr., 
tit.  Statute,  p.  384. 

ERROR  from  the  Madison  C.  P.  Penney 
sued  Hall  in  a  justice's  court,  in  trespass, 
for  taking  a  quantity  of  domestic  fulled  cloth. 
The  defendant  justified  the  taking  as  a  consta- 
ble, under  a  justice's  execution  against  the 
plaintiff.  In  Oct.,  1829,  the  defendant  took 
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from  the  plaintiff  a  roll  of  common  coarse 
home-made  cloth,  containing  7f  yards,  made 
from  wool  brought  to  a  factory  in  1828,carded 
that  year,  but  not  dressed  until  1829,  when  not 
only  this  piece,  but  another  of  22J  yards  were 
dressed.  25  Ibs.  of  wool  is  the  ordinary  prod- 
uce of  10  sheep,  and  will  make  30  yards  of 
fulled  cloth.  The  manufacturer  testified  that  in 
1829  he  carded  27  Ibs.  of  wool  for  the  plaintiff, 
which  he  took  in  and  manufactured  on  shares, 
and  that  the  plaintiff  told  him  that  he  also  had 
another  piece  of  fulled  cloth  dressed  at  Man- 
lius.  It  was  proved  that  the  plaintiff  took  in 
wool  and  manufactured  it  on  shares  to  clothe 
his  family,  and  that  he  paid  hired  girls  for 
spinning,  in  cloth  so  manufactured  by  him  ; 
and  it  was  also  proved  that  the  plaintiff  did 
not  own  any  sheep  in  1828  or  1829.  The  de- 
fendant produced  the  execution  by  virtue  of 
which  the  cloth  was  taken.  The  justice  ren- 
dered judgment  for  the  defendant.  The  plaint- 
iff removed  the  proceedings  by  certioran  into 
the  Madison  C.  P.,  where  the  judgment  of  the 
justice  was  reversed.  Whereupon  the  defend- 
ant sued  out  a  writ  of  error. 

Mr.  P.  G.  Childs,  for  plaintiff  in  error. 

Mr.  J.  W.  Hough,  for  defendant  in  error. 

By  the  Court,  Nelson,  J.  There  is  some 
evidence  upon  which  it  is  contended  that  the 
plaintiff  below  had  more  wool  in  1829  than 
the  probable  produce  of  ten  sheep:  but  I  think 
45*]*  the  facts  do  not  warrant  such  a  conclu- 
sion. The  wool  from  which  the  cloth  in  ques- 
tion was  manufactured,  the  plaintiff  had  in 
1828,  and  it  does  not  appear  that  he  had  any 
other  wool  in  that  year.  The  only  question  in 
the  case  is,  whether  wool  or  articles  manufact- 
ured from  it,  not  exceeding  in  quantity  the 
fleeces  from  ten  sheep,  are  exempt  from  exe- 
cution in  the  hands  of  a  person  not  owning  any 
sheep.  The  statute  enacts  that  "all  sheep,  to 
the  number  of  ten,  with  their  fleeces  and  the 
yarn  or  cloth  manufactured  from  the  same," 
shall  be  exempt  from  execution.  2  R.  S.,  255, 
sec.  169,  sub.  4.  The  object  and  intent  of  the 
statute  cannot  be  mistaken  ;  it  is  to  secure  to 
the  family  of  a  householder,  wool  or  the  arti- 
cle manufactured  from  it,  equal  in  amount  to 
that  grown  on  a  given  number  of  sheep,  and 
the  terms  used  in  the  Act  were  intended  to  ef- 
fect that  intent.  No  other  purpose  could  have 
been  within  the  view  of  the  Legislature.  The 
exemption  of  the  sheep  alone  would  be  a  use- 
less boon ;  it  is  the  wool  grown  upon  the  sheep 
which  gives  value  to  this  provision  to  a  poor 
family.  It  is  a  settled  rule,  that  such  construc- 
tion shall  be  given  to  a  statute  as  may  best  an- 
swer the  intention  which  the  makers  had  in 
view.  The  intention  of  the  makers  of  a  stat- 
ute is  sometimes  to  be  collected  from  the  cause 
or  necessity  of  making  it  ;  and  when  this  can 
be  discovered,  it  ought  to  be  followed  with 
reason  and  discretion  in  the  construction  to  be 
put  upon  it,  although  such  construction  seems 
contrary  to  its  letter.  Bac.  Abr.,  tit.  Statute, 
p.  384.  These  are  familiar  principles  in  con- 
struing statutes,  and  are  in  point.  The  judg- 
ment of  the  C.  P.,  therefore, is  right.and  must 
be  affirmed. 

Judgment  affirmed. 

Limitod-19  Wend.,  476. 

Cited  in-21  Wend.,  88,  «9;  23  Wend.,  466;  Hill  & 
D.,  88 ;  14  Barb.,  459 ;  26  Barb.,  379 ;  10  Mich.,  646. 
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*RICHARDSON  v.  M'DOUGALL.     [*46 

Removal  of  Division   Fence   without  Required 
Notice — Damages. 

Where  a  party  removes  a  division  fence,  without 
having  previously  given  three  months  notice,  the 
party  injured  thereby  is  not  limited  to  a  suit  for  the 
recovery  of  actual  damages  sustained  in  conse- 
quence of  such  removal,  but  may,  after  a  month's 
notice,  make  the  fence  anew  and  recover  the  ex- 
pense thereof  by  action. 

If  actual  damages  are  sustained,  as  the  loss  of  a 
crop  for  instance,  caused  by  the  removal  of  the 
fence,  an  action  for  the  recovery  of  such  damages, 
as  well  as  a  suit  to  recover  the  expense  of  making  • 
the  fence,  mav  be  sustained. 

Citation— 2  R.  L.,  133,  sec.  17. 

TERROR  from  the  Madison  C.  P.  Richardson 
-LJ  sued  M'Dougall  in  a  justice's  court  for  the 
expense  of  making  a  division  fence,  the  lands 
of  the  parties  joining  each  other,  and  recov- 
ered judgment.  The  defendant  appealed  to  the 
Madison  C.  P.,  on  the  trial  in  which  court  the 
following  facts  appeared:  The  parties  own 
lands  adjoining  each  other;  the  parts  or  pro- 
portions of  the  fence  to  be  made  and  main- 
tained by  each  had  been  settled,  and  a  fence 
erected  between  their  lands.  In  1828  the  de- 
fendant removed  his  part  of  the  fence,  which 
left  the  lands  of  the  plaintiff  exposed  to  the 
public  commons.  The  plaintiff  gave  notice  to 
and  made  a  request  of  the  defendant,  to  make 
and  maintain  his  proportion  of  the  fence,  and 
the  defendant  neglecting  to  do  so  for  the  space 
of  one  month  after  such  notice  and  request,  the 
plaintiff  made  the  fence  and  brought  a  suit  to 
recover  the  expense  of  making  it,  the  amount 
of  which  was  proved.  The  defendant  moved 
for  a  nonsuit,  and  the  court  being  of  opinion, 
inasmuch  as  it  was  not  shown  that  the  de- 
fendant had  given  three  months'  notice  of  his 
intention  to  let  his  lands  lay  open,  that  the 
remedy  of  the  plaintiff  under  the  Statute  2  R. 
L.,  133,  sec.  17,  was  by  action  for  the  recovery 
of  damages  sustained  by  the  removal  of  the 
fence,  and  not  to  recover  the  expense  of  mak- 
ing the  fence  which  belonged  to  the  defendant 
to  make,  nonsuited  the  plaintiff,  who  sued  out 
a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  S.  Chapman,  for  the  defendant. 

*Sythe  Court,  Savage,  Ch.  J-.  The  [*47 
statute  on  this  subject,  2  R.  L.,  133,  sec.  17, 
contains  the  following  provisions:  1.  Individ- 
uals whose  lands  join  must  make  and  maintain 
a  just  proportion  of  the  division  fences;  2.  If 
disputes  about  the  proportions  to  be  made  by 
each  arise,  they  must  be  settled  by  the  fence 
viewers  of  the  place  in  which  the  lands  are  sit- 
uate; 3.  If  a  party  omits  to  make  and  maintain 
his  part  or  proportion  of  the  fence,  he  is  made 
liable  to  damages,  to  be  appraised  by  the  fence 
viewers;  4.  If  he  continues  such  neglect  one 
month  after  notice,  the  party  injured  thereby 
may  make  the  fence  at  the  expense  of  the  par- 
ty neglecting,  to  be  recovered  with  costs  in  any 
court  having  cognizance  thereof;  5.  If  a  party 
who  has  made  his  proportion  of  such  division 
fence  wishes  to  let  his  lands  lay  open,  he  may 
do  so  by  giving  three  months'  notice;  and  6. 
If  he  removes  his  fence  without  such  notice,  he 
is  made  liable  for  all  damages  sustained,  to  be 
recovered  as  aforesaid,  with  costs.  As  there 
had  once  been  a  division  fence  between  the 
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lands  of  the  parties,  which  the  defendant  had 
improperly  removed,  the  C.  P.  held  that  the 
plaintiff  must  sue  in  form  for  actual  damages, 
and  not  for  the  expense  of  making  a  new 
fence.  I  apprehend  that  the  plaintiff  had  .both 
remedies.  Had  actual  damages  been  sustained, 
the  loss  of  a  crop  for  instance,  by  reason  of  the 
removal  of  the  fence,  such  damages  might  have 
been  recovered  under  the  last  provision  of  the 
Act  above  referred  to;  but  the  defendant  here 
was  not  relieved  from  his  obligation  to  make 
and  maintain  his  part  or  proportion  of  the 
fence;  he  could  be  relieved  from  it  only  by 
giving  the  notice  required  by  the  statute.  lie 
remained  liable,  therefore,  to  make  and  main- 
tain his  part  of  the  fence ;  and  not  having  done 
so  after  notice,  the  plaintiff  had  a  right  to 
make  it  at  his  expense.  This  is  the  only  con- 
struction of  the  statute  which  is  reasonable  and 
consistent. 

The  judgment  of  the  C.  P.  must,  tJterefore,  be 
reversed,  with  single  costs,  and  a  venire  de  novo 
munt  issue. 


48*] 


*JOHNSON  v.  WYGANT. 


Action  by  Vendor  on  Contract  for  Sale  of  Lands 
— Pleading. 

In  an  action  on  a  contract  for  the  sale  of  lands  by 
a  vendor  against  a  vendee,  by  which  the  latter  cove- 
nants to  pay  to  the  former  a  sum  certain  in  three 
annual  installments,  upon  the  payment  whereof  he 
Is  to  receive  a  deed  of  land,  the  plaintiff,  if  he  waits 
to  bring  his  suit  until  all  the  installments  have  fall- 
en due,  must  aver  In  his  declaration  an  actual  ten- 
der of  a  deed  or  offer  to  execute  the  same. 

Citations— 2  Johns.,  207  ;  10  Johns.,  266 ;  16  Johns., 
267  ;  20  Johns.,  130 ;  Sufrd.  Vend.,  162,  163 ;  2  H.  BL, 
123 ;  DOUR.,  620 :  8  Wend.,  615.  618. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  covenant.  In  his  first  count, 
he  stated  that  the  defendant,  July  20, 1819,  by 
a  certain  instrument  in  writing  under  seal,  cove- 
nanted and  agreed  to  purchase  of  him  a  certain 
lot  of  land  (describing  it)  for  the  sum  of  $155, 
payable  in  three  equal  annual  installments, 
with  the  interest  annually,  yet, that  not  regard- 
ing his  covenant,  the  defendant  had  not  paid, 
etc.  The  second  count  was  similar  to  the  first, 
except  in  averring  that  the  time  of  payment 
had  long  since  elapsed.  In  the  third  count, the 
plaintiff,  after  setting  forth  the  contract  as 
stated  in  the  first  count,  added,  as  part  of  the 
contract, that  upon  payment  of  the  money  there- 
in specified,  the  defendant  was  to  receive  from 
the  plaintiff  a  good  warranty  deed  of  the  land, 
and  then  averred  that  although  the  plaintiff 
was  ready  and  willing,  at  the  time  the  money 
became  due  and  payable,  to  make,  execute  and 
deliver  to  the  defendant  a  good  warranty  deed 
of  the  land,  on  the  payment  of  the  money  in 
the  contract  mentioned,  yet  .the  defendant,  not 
regarding  his  covenant,  did  not,  and  would  not 
pay  the  said  sum  of  $155  in  three  equal  annual 
installments  from  the  date  of  the  contract, with 
the  interest,  according  to  the  tenor,  etc.,  of  the 
contract,  and  so,  etc.  To  this  declaration  the 
defendant  put  in  a  general  demurrer. 

NOTE.— Covenants  —Dependent  and  independent. 
For  a  full  discussion,  see  Barruso  v.  Madan,  2 
Johns.,  145,  note;  Tompklns  v.  Elliott,  5  Wend., 496, 
note. 
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Mr.  C.  P.  Kirkland.  for  defendant.  The 
first  two  counts  are  manifestly  bad  in  not  aver- 
ring a  readiness  to  perform  ;  the  third  count 
also  is  defective  in  not  showing  a  present  abil- 
ity or  readiness  to  execute  the  deed  ;  it  only 
avers  a  readiness  at  the  time  when  the  money 
became  due.  Besides,  the  plaintiff  should  have 
alleged  an  actual  tender  or  offer  to  convey.  20 
Johns.,  130. 

*Mr.  J.  A.  Collier,  for  plaintiff.  The  [*49 
plaintiff  is  surely  entitled  to  recover  the  first 
two  installments.  The  covenant  to  make  those 
payments  is  independent  of  any  act  to  be  done 
by  the  plaintiff  ;  and  by  the  very  terms  of  the 
contract,  the  payments  are  to  precede  the  de- 
livery of  the  deed.  The  plaintiff's  right  of  ac- 
tion as  to  those  installments,  therefore,  accrued 
on  the  non-payment  of  the  money,  and  it  is  not 
lost  by  his  omission  to  bring  his  action.  And 
even  as  to  the  third  installment,  since  the  doc- 
trine has  been  established  that  a  vendor  is  not 
bouqd  to  execute  a  deed  until  after  demand  by 
the  vendee,  it  is  no  longer  necessary  to  aver  a 
readiness  or  offer  to  perform.  20  Johns.,  15. 

By  the  Court,  Sutherland,  J.  The  demur- 
rer is  well  taken.  All  the  counts  in  the  plaint- 
iff's declaration  are  defective.  The  considera- 
tion money,  though  payable  by  installments, 
was  all  due  before  the  bringing  of  this  action  ; 
and  the  breach  assigned  in  all  the  counts  is  the 
non-payment  of  the  whole  consideration  money, 
and  not  of  the  first  or  second  installment.  The 
plaintiff  was,  therefore,  bound  to  declare  pre- 
cisely as  though  the  action  had  been  brought 
for  the  last  installment,  or  as  though  the  whole 
purchase  money  had,  by  the  terms  of  the  cove- 
nant, been  then  payable. 

The  defendant  covenanted  to  pay  the  plaint- 
iff for  the  land  $155,  in  three  equal  annual  pay- 
ments from  date,  with  interest  annually  on  the 
whole  sum,  until  paid  ;  "and  upon  the  pay- 
ment thereof  (the  covenant  proceeds)  I  am  ta 
receive  from  the  said  Johnson  a  good  warranty 
deed  of  said  land."  The  payment  of  the  last 
installment,  on  the  whole  consideration  money, 
and  the  giving  of  the  deed,  were  to  be  concur- 
rent acts.  Upon  the  payment  of  the  money 
the  deed  was  to  be  given.  It  is  well  settled 
that  covenants  like  these  are  dependent,  and 
that  neither  party  can  recover  against  the  other 
without  averring  a  tender  of  performance  on 
his  part  ;  a  mere  readiness  to  perform  is  not 
sufficient.  If  the  vendor  sues  for  the  consid- 
eration money,  he  must  aver  a  tender  of  such 
a  deed  as,  by  the  terms  of  the  contract,  he  was 
to  give.  If  the  action  is  brought  by  the  vendee 
against  the  vendor,  for  not  conveying,  he  must 
aver  a  tender  of  the  consideration  *mouey  [*5O 
before  suit  brought.  Thus  in  Green  v.  Reynolds, 
2  Johns.,  207,  the  plaintiff  covenanted  to  exe- 
cute and  deliver  to  the  defendant  a  good  and 
sufficient  deed  for  84  acres  of  land,  May  1, 
1806  ;  and  the  defendant,  on  his  part, covenant- 
ed to  pay  to  the  plaintiff  $1,000  May  1,  1806. 
and  a  further  sum  at  a  subsequent  day.  The 
action  was  brought  for  the  $1,000, and  the  dec- 
laration upon  general  demurrer  was  held  bad, 
because  it  did  not  aver  that  the  plaintiff  had 
tendered  a  deed  May  1,  1806.  The  court  aay, 
the  covenants  are  clearly  dependent;  the  $1.000- 
being  in  part  of  the  consideration  for  the  deed, 
and  to  be  paid  on  the  same  day  the  deed 
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was  to  be  delivered,  the  fair  intent  and  good 
sense  of  the  contract  is,  that  the  money  is 
not  to  be  paid  until  the  deed  is  ready  for  de- 
livery. The  declaration,  therefore,  is  defect- 
ive, in  not  averring  a  tender  of  the  deed  by 
the  plaintiff.  In  Jones  v.  Gardner,  10  Johns., 
266,  the  plaintiff  covenanted  to  execute  a  deed 
to  the  defendant  May  1  then  next,  and  the  de- 
fendant covenanted  to  pay  the  plaintiff  on  that 
day  $500.  The  covenants  were  held  to  be  de- 
pendent, and  that  it  was  incumbent  on  the 
plaintiff  to  aver  a  tender  of  the  deed  before  he 
could  recover  the  $500.  In  Oazley  v.  Price, \§ 
Johns.,  267,  covenants  like  these  were  again 
held  to  be  dependent,  and  that  neither  party 
could  recover  against  the  other,  without  aver- 
ring a  performance  on  his  part.  In  Parker  v. 
Parmele,  20  Johns.,  130,  the  preceding  cases 
are  again  referred  to,  and  the  same  doctrine  is 
again  applied  to  covenants  of  the  same  descrip- 
tion ;  and  it  was  held  that  the  vendor  could  not 
recover  upon  an  averment  that  he  was  at  the 
day  ready  and  willing  to  convey,  but  he  must 
allege  an  actual  tender  or  offer  to  convey.  The 
English  authorities  very  clearly  maintain  the 
same  doctrine.  Sugd.  Vend.,  162,  163  ;  2  H. 
Bl..  123;  Doug.,  620. 

The  cases  of  Northrup  v.  Northrup,  6  Cow., 
296,  and  Slocum  v.  Despard,  8  Wend.,  615-618, 
explicitly  acknowledge  the  same  general  doc- 
trine, and  in  the  latter  case  all  the  authorities 
are  referred  to  in  support  of  it.  But  the  cov- 
enants in  those  cases  were  held  to  be  independ- 
ent, from  the  circumstance  that  the  money 
51*]  was  to  be  paid  to  a  third  person,  *and 
not  to  the  vendor  ;  and  that  the  vendee  was, 
of  course,  bound  to  produce  evidence  of  the 
payment  having  been  made  before  the  vendor 
was  bound  to  convey.  That  circumstance  was 
supposed  to  indicate  the  intention  and  under- 
standing of  the  parties  that  the  payment  was 
to  be  first  made  ;  and  it  was  accordingly  held 
that  in  an  action  by  the  vendor,  a  general  aver- 
ment of  readinesss  on  his  part  to  perform  was 
sufficient ;  but  those  cases  were  not  intended 
to  depart  from  or  shake  the  well  settled  gener- 
al rule  established  by  the  previous  cases. 

Judgment  for  defendant  on  tlie  demurrer,  with 
leave  to  plaintiff  to  amend,  on  payment  of  costs. 

Distinguished— 19  Barb.,  316. 

Cited  in-1  Denio,  60 ;  3  Denio,  367:11  N.  Y.  458: 
13  N.  Y.  113;  45  N.  Y.  834;  77  N.  Y.319;80  N.  Y.  137; 
4  Barb.,  45 ;  12  Barb.,  506 ;  15  Barb.,  362 ;  17  Barb.,  265 ; 
19  Barb.,  422 ;  21  Barb,,  328 ;  50  Barb.,  82 ;  58  Barb.,  269; 
67  Barb.,  195 ;  22  How.  Pr.,  325 ;  10  Abb.  N.  S.,  495  ;35 
Cal..  663 ;  84  111.,  450. 


BARBER  &  CREGO  «.  PARKER  &  COOK. 

Jutitice  Court — Temporary  Failure  of  Plaintiff  to 
Appear — 'Nonsuit  Refused — Abandonment  of 
Defense. 

A  justice  may  refuse  to  enter  a  Judgment  of  non- 
suit against  a  plaintiff  who  fails  to  appear  on  the 
return  of  the  process  within  one  hour  after  the  same 
is  returnable,  where  reasonable  cause  exists  for 
such  refusal. 

If  the  defendant  willfully  abandons  his  defense, 
by  availing  himself  of  the  momentary  omission  of 
a  plaintiff  to  appear  within  the  limited  time,  he  is 
remediless. 

Citations— 2  R.  8.  246,  sec.  119;  20  Johns.,  309;  18 
Johns.,  496. 
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ERROR  from  the  Onondaga  C.  P.  The  C. 
P.  of  Onondaga  reversed  a  justice's  judg- 
ment, because  the  justice  did  not  enter  a  judg- 
ment of  nonsuit  against  the  plaintiffs  in  a  cause 
depending  before  him,  for  their  omission  to 
appear  within  one  hour  after  the  process  by 
which  the  suit  was  commenced  was  return- 
able. The  plaintiffs  below  sued  out  a  writ  of 
error.  The  facts  were  as  follows  :  Barber  & 
Crego  commenced  a  suit  against  Parker  & 
Cook  by  summons,  which  was  returnable  Aug. 
23,  at  1  o'clock  P.  M.  Between  1  and  2  o'clock 
Parker,  one  of  the  defendants,  appeared  at  the 
justice's  office  and  demanded  that  the  suit  be 
called,  the  plaintiff  not  being  present ;  it  then 
lacked  five  minutes  of  the  hour  of  2  by  a  clock 
in  an  adjoining  room.  The  justice  told  the  de- 
fendant, that  as  timepieces  varied,  he  made  it 
a  rule  to  wait  five  minutes  after  the  clock 
struck,  before  he  called  a  suit,  unless  the  par- 
ties were  present,  and  would  do  so  at  that  time. 
The  clock  struck  2,  and  the  defendant  again 
*requested  the  justice  to  call  the  suit,  [*52 
saying  that  he  would  not  wait  any  longer. 
About  a  minute  after,  the  justice  saw  the  at- 
torney of  the  plaintiffs  approaching,  and  told 
the  defendant  that  he  would  call  the  cause  the 
moment  he  entered  the  office.  The  defendant 
said  that  he  had  demanded  to  have  the  suit 
called  since  2  o'clock,  and  that  he  would  not 
answer  to  it,  and  left  the  office.  The  attorney 
for  the  plaintiffs  met  the  defendant  and  told 
him  he  was  ready  to  attend  to  the  suit,  and  en- 
tered the  office  within  two  minutes  after  2 
o'clock.  The  cause  was  called,  the  defendant 
did  not  appear.  The  attorney  put  in  his  dec- 
laration, and  at  his  request  the  trial  was  ad- 
journed to  a  future  day ;  at  which  day  the 
plaintiffs  appeared,  but  the  defendant  did  not 
appear.  The  justice,  after  hearing  proofs, 
rendered  judgment  against  the  defendants, 
which  judgment  was  reversed  by  the  C.  P. 

Mr.  F.  G.  Jewett,  for  the  plaintiffs  in  er- 
ror. 

Mr.  S.  C.  Parker,  for  the  defendant  in 
error. 

By  the  Court,  Nelson,  J.  The  statute  pro- 
vides that  judgment  of  nonsuit  with  costs  shall 
be  rendered  against  a  plaintiff  prosecuting  a 
suit  before  a  justice  of  the  peace,  if  the  plain- 
tiff fail  to  appear  on  the  return  of  any  process 
within  one  hour  after  the  same  was  returnable. 
2  R.  S.,  246,  sec.  119.  In  Shufelt  v.  Cramer, 
20  Johns.,  309,  it  was  decided  that  as  a  gener- 
al rule  a  justice  should  wait  an  hour  for  the 
appearance  of  parties,  and  no  longer,  unless  a 
reasonable  excuse  was  shown  for  farther  in- 
dulgence. We  do  not  believe  that  the  Legisla- 
ture intended  to  change  the  rule  as  thus  set- 
tled, and  the  statutory  provision  above  refer- 
red to  should  be  construed  in  conformity  to  it. 
Many  circumstances  may  exist  rendering  it 
necessary  for  the  justice  to  delay  beyond  the 
hour  to  call  the  cause,  such  as  his  being  en- 
gaged in  other  official  duties,  and  the  like.  If 
no  reasonable  excuse  exists  or  appears,  the 
cause  should  be  called  within  the  time  desig- 
nated by  the  statute,  and  a  refusal  would  be 
error.  Independently  of  this  construction,  the 
justice  was  right  in  this  case,  as  the  defend- 
ants willfully  *abandoned  their  defense  [*53 
when  the  suit  was  about  to  be  callea.  15 
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Johns.,  496.    The  judgment  of  the  C.  P.  must 
be  reversed. 
Judgment  reversed. 

Distinguished— 4  Denio.  162. 

Cited  in— 3  Barb.,  374 ;  11  Barb.,  660  ;  1  Co.  R.,  71. 


THOMAS  v.  LEONARD. 

Practice — Amendment  after  Verdict. 

Where  a  suit  la  commenced  In  vacation  by  decla- 
ration, entitled  generally  as  of  the  preceding  term, 
and  the  cause  of  action  arose  since  term,  on  a  motion 
in  arrest  after  verdict,  the  plaintiff  will  be  permit- 
ted to  amend  on  payment  of  costs,  and  to  enter 
Judgment  on  his  verdict. 

Citation— 5  Wend.,  112. 

A  RREST  of  judgment.  The  suit  was  com- 
J\.  menced  by  declaration  Sep.  15,  1832,  on 
a  promissory  note  due  on  the  first  of  that 
mouth.  The  declaration,  instead  of  being 
specially  entitled,  was  entitled  generally  of 
July  Terra,  1832.  The  defendant  appeared 
and  pleaded  the  general  issue- ;  the  cause  was 
tried  and  the  plaintiff  had  a  verdict.  The  de- 
fendant now  moved  in  arrest  of  judgment,  for 
that  by  the  record  it  appeared  that  the  suit 
was  commenced  before  the  cause  of  action  ac- 
crued. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  court,  Savage,  Ch.  J.  The  judg- 
ment must  be  arrested,  unless  leave  be  given 
to  amend.  The  error  is  fatal,  but  it  is  merely 
clerical,  and  the  plaintiff  should  be  permitted 
to  amend,  on  payment  of  costs.  Leave  to 
amend  may  with  as  much  propriety  be  given 
on  the  argument  of  a  motion  in  arrest  as  on 
the  argument  of  a  demurrer.  Ihe  plaintiff, 
therefore,  is  permitted  to  amend,  on  payment  of 
all  the  costs  of  Uie  defendant,  and  after  such 
amendment,  is  entitled  to  judgment  on  his  verdict. 
See  5  Wend.,  112. 

Cited  in-23  Wend.,  410 ;  24  Wend.,  78 ;  6  Daly,  366. 
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Troser — Maintained  against  Stranger  on  Mere 
Prior  Possession — Defense, 

Trover  may  be  maintained  against  a  stranger  upon 
a  mere  prior  possession  obtained  by  a  purchaser  of 
chattels  under  a  void  execution. 

A  defendant  In  trover  cannot  set  up  property  in  a 
third  person,  without  showing  some  claim,  title,  or 
Interest  in  himself,  derived  from  such  person. 

THIS  was  an  action  of  trover,  tried  at  the 
Clinton  Circuit,  in  June,  1881,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  suit  was  for  a  span  ot  horses.  The 
plaintiff  proved  that  about  Feb.  1, 1831,  he  had 
possession  of  the  horses,  which  he  left  in  the 
custody  of  a  Mr.  Ransom,  and  that  on  the 
12th  day  of  the  same  month  the  horses  were 
in  the  possession  of  the  defendant.  Upon  this 
he  rested.  The  defendant  proved  that  for  a 
long  space  of  time  previous  to  the  plaintiff's 
possession  of  the  horses  they  had '  been  in  the 
possession  of  one  Loman  Reid.  The  plaintiff 
then  proved  that  Feb.  2,  the  horses  in  question 
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were  levied  upon  by  virtue  of  a  justice's  exe- 
cution in  his  favor,  against  Reid,  and  that  on 
the  9th  of  the  same  month  they  were  sold  by 
a  constable  under  that  execution,  and  pur- 
chased by  him  ;  that  on  the  17th  of  the  same 
month  the  horses  having  come  into  the  posses- 
session  of  the  defendant  in  this  cause,  the 
plaintiff  demanded  them  of  him,  and  he  refused 
to  deliver  them.  The  plaintiff  also  proved  that 
Feb.  1,  a  judgment  by  confession  had  been  en- 
tered in  his  favor  before  a  justice  against  Reid 
for  $73.32,  damages  and  costs,  on  which  the 
execution  issued  under  which  the  horses  were 
sold.  The  defendant  proved  that  Reid  at  the 
time  of  the  issu  ing  of  the  execution  was  a  house- 
holder, having  a  family,  which  fact  was  known 
to  the  plaintiff  and  to  the  justice.  The  plaint- 
iff proved  that  Feb.  1,  1831,  he  made  oath  be- 
fore a  justice  that  he  had  as  he  believed  good 
cause  of  action  against  Reid,  against  whom  he 
made  application  to  the  justice  for  two  proc- 
esses by  warrant,  and  that  he  was  in  danger  of 
losing  his  demand  ;  that  upon  such  oath  the 
justice  issued  two  warrants  in  his  favor  against 
Reid.jin  aswmpsil  for  goods  *sold  and  de- [*55 
livered;  that  on  the  same  day  Reid  was  brought 
before  the  justice,  having  been  arrested  on  one 
of  the  said  warrants,  and  the  plaintiff  being 
present,  Reid  confessed  the  judgment  for 
$73.32;  that  at  the  time  of  the  rendition  thereof, 
the  plaintiff  applied  for  an  execution,  offering 
to  make  the  oath  required  by  law  in  such  cases; 
that  the  justice  declined  to  administer  the  oath, 
on  the  ground  that  he  had  already  the  plaint- 
iff's oath  of  danger,  referring  to  the  oath  taken 
on  the  suing  out  of  the  warrants,  and  on  the 
basis  of  that  oath  the  justice  issued  the  exe- 
cution. Reid  was  present  at  the  time  the  exe- 
cution was  demanded,  and  the  offer  made  by 
the  plaintiff  to  take  the  oath  required  by  law  ; 
he  made  no  objection  to  the  proceedings,  but 
said  he  should  go  and  procure  bail  to  stay  the 
execution,  but  did  not  procure  bail;  whereupon 
the  execution  issued.  The  judge  nonsuited  the 
plaintiff,  who  now,  upon  a  bill  of  exceptions, 
moved  to  set  aside  the  nonsuit,  and  asked  for 
a  new  trial. 

Mr.  S.  Stevens,  for  the  plaintiff.  The 
plaintiff  was  entitled  to  sustain  the  action  upon 
his  naked  prior  possession.  His  title  resting 
upon  possession  alone,  was  perfect  against  afl 
the  world  except  Reid,  who  alone  could  object 
to  the  validity  or  regularity  of  the  execution  un- 
der which  the  purchase  was  made  of  the  horses. 
In  McLaughlin  v.  Waite,  9  Cow.,  670,  it  was 
conceded  that  the  finder  of  a  chattel  may  main- 
tain trover  for  its  conversion  against  every  per- 
son but  the  rightful  owner.  Even  Reid  could 
not  object  to  the  regularity  and  validity  of  the 
execution;  the  justice  had  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  if  he 
erred  as  to  the  nature  or  sufficiency  of  the  evi- 
dence upon  which  the  execution  issued,  such 
error  did  not  render  the  execution  void.  5 
Wend.,  170;  5  Id.,  240.  Besides,  the  plaint- 
iff having  on  the  same  day  made  oath  that  he 
was  in  danger  of  losing  his  demand,  a  second 
oath  was  unnecessary.  And  again  ;  it  is  sub- 
mitted whether  the  statute  requiring  an  oath 
to  justify  an  execution  is  applicable  to  justices' 
judgments  on  confession  for  an  amount  ex- 
ceeding $50.  The  statute  staying  executions 
for  30  and  90  days  seems  applicable  only  to 
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judgments  for  $50  and  under.  Where  the 
56*]  ^judgment  is  for  a  greater  amount,  exe 
cution  may  issue  forthwith,  unless  a  stay  is 
agreed  upon.  2  R.  S.,  245,  sec.  113. 

Mr.  J.  A.  Spencer,  for  the  defendant.  In 
trover,  as  in  ejectment,  the  plaintiff's  right  to 
recover  depends  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  adver- 
sary. In  trover,  property  in  another  is  a  good 
plea;  not  so  in  trespass.  Prior  possession  gives 
the  right  to  recover,  but  here  the  plaintiff  did 
not  rely  upon  that  title;  he  undertook  to  show 
his  right  to  the  property,  and  the  presumption 
in  his  favor  arising  from  the  prior  possession 
was  destroyed  by  the  evidence.  If  a  party 
himself  shows  that  his  possession  is  unlawful, 
the  presumption  of  ownership  arising  from 
possession  is  destroyed.  A  trespasser  cannot 
maintain  an  action  for  property  of  which  he 
has  wrongfully  come  into  possession.  An  ex- 
ecution could  not  regularly  issue  before  the  ex- 
piration of  90  days  without  oath  of  danger,  and 
such  oath  was  not  made;  the  oath  taken  by  the 
plaintiff  on  obtaining  the  warrants  was  not 
in  the  same  suit  in  which  the  execution  issued; 
there  was  no  connection  between  the  two  pro- 
ceedings, and  the  oath  had  no  reference  to  the 
issuing  of  an  execution.  If  the  execution  was 
voidable  merely.the  effect  is  the  same  as  though 
it  was  void,  justices  not  having  the  power  to 
amend.  The  cases  cited  from  5  Wend.,  do  not 
help  the  plaintiff;  a  party  cannot  avail  himself 
of  the  principle  applied  in  those  cases  for  the 
protection  of  ministerial  officers. 

By  the  Court,  Sutherland,  /.  The  defend- 
ant cannot  set  up  property  in  a  third  person 
without  showing  some  claim,  title  or  interest 
in  himself.  The  plaintiff  showed  at  least  a 
claim  of  property ;  the  horses  were  in  his  pos- 
session, and  the  possession  of  his  bailee,  claim- 
ing them  to  be  the  property  of  the  plaintiff, 
only  a  few  days  before  they  were  found  in 
the  possession  of  the  defendant.  This  is  suf- 
ficient to  put  the  defendant  upon  showing  by 
what  right  or  title  he  holds  them.  He  cannot 
set  up  the  title  of  Reid,  with  which  he  has  no 
connection;  and  admitting  the  execution  and 
sale  under  which  the  plaintiff  purchased  the 
57*1  horses  to  have  been  absolutely  *void,  as 
between  him  and  the  defendant,  it  appears  to 
me  it  cannot  affect  the  character  or  legal  con- 
sequences of  his  prior  possession. 

fhe  nonsuit  must  be  set  aside. 

New  trial  granted. l 

Trover— What  interest  will  entitle  party  to  main- 
tain. Cited  in— 13  Wend.,  149 ;  16  Wend.,  a57;  35  Barb., 
299 ;  16  How.  Pr.,  548 ;  51  How.  Pr.,  24 ;  1  E.  D.  S., 
394 :  3  E.  D.  S.,  125. 

Defendant,  without  interest,  cannot  question  plaint- 
iff's interest.  Distinguished— 46  Barb..  526. 

Cited  ln-16  Wend.,  571 ;  62  N.  Y..  222;  71  N.  Y.,  38; 
15  Barb.,  573 ;  56  Barb.,  661 ;  6  Bos.,  161. 

1.— In  delivering  the  opinion  in  this  case,  Mr.  Jus- 
tice Sutherland  referred  to  the  case  of  Daniels  v. 
Ball,  decided  in  this  court  several  years  since.  That 
was  an  action  of  trover,  for  a  quantity  of  panta- 
loons, left  by  one  Bostwick  with  a  person  of  the 
name  of  Hooker,  to  sell  on  commission.  Daniels, 
representing  himself  as  a  creditor  of  Bostwick,  who, 
he  stated,  had  absconded  on  a  promise  of  Indemnity, 
induced  Hooker  to  deliver  up  to  him  47  pairs  of 
pantaloons,  for  which  he  gave  a  receipt  as  for  so 
much  property  belonginK  to  Host  wick.  The  piuita- 
IIHIIIS,  alter  Daniels  hud  thus  In-come  possessed  of 
tin-in,  wen-  taken  from  him  by  Ball  and  Mrown, 
under  the  pretense  of  process  against  Bostwick. 
Daniels  sued  them  in  trover,  and  although  no  au- 
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thority  for  taking  the  property  appeared,  the  judge 
who  presided  at  the  circuit  was  of  opinion  that  suf- 
ficient evidence  of  title  had  not  been  shown  in  Dan- 
iels, or  rather  that  by  the  evidence  the  property  in 
the  pantaloons  had  been  shown  out  of  him,  directed 
a  nonsuit,  which  was  set  aside  by  this  court ;  upon 
which  occasion  the  following  opinion  was  delivered 
by  Mr.  Justice  Woodworth  :  "  It  seems  that  trover 
will  lie  on  a  bare  possession  against  a  stranger.  The 
finder  of  goods  may  maintain  it ;  a  special  property 
being  sufficient  for  that  purpose.  Str.,  505 ;  1  Mod., 
3 ;  Bull.  N.  P.,  33.  In  such  a  case  a  defendant  may 
show  property  in  a  third  person,  and  that  he  at- 
tached them  as  the  goods  of  such  third  person.  15 
Johns.,  207.  But  I  apprehend  this  cannot  be  done  by 
a  defendant  who  has  no  right  or  claim  ;  in  that  case 
the  plaintiff's  possession  must  prevail.  Here  Hook- 
er, the  bailee  of  the  goods,  parted  with  his  posses- 
sion to  the  plaintiff,  and  although  he  may  be  liable 
to  Bostwick,  he  could  not  take  possession  from  the 
plaintiff.  Nonsuit  set  aside,  and  new  trial  granted."' 


*LISHER  t>.  PIERSON. 
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Replevin — Claim  of  Property — Practice — Stat- 
utes—  Who  Entitled  to  Possession — Trespass 
against  Sheriff. 

Previous  to  the  amendment  of  the  Statute  Rela- 
tive to  Replevins,  the  sheriff,  on  a  writ  or  plaint  in 
replevin,  nad  no  right  to  take  possession  of  the 
goods  where  a  claim  of  property  was  interposed, 
until  after  a  trial  of  such  claim  on  a  writ  de  pro- 
pi-ietate  probanda ;  now  he  may  do  so,  but  he  must 
within  two  days  summon  a  jury  to  try  the  validity 
of  such  claim. 

Where,  therefore,  the  sheriff,  on  a  plaint  in  re- 
plevin, after  a  claim  of  property  and  before  trial  of 
such  claim,  removed  goods  from  the  store  of  the  de- 
fendant to  an  adjoining  store  belonging  to  other 
persons,  it  was  held,  notwithstanding  the  removal 
no  deliverance  having  been  made,  that  the  claim 
was  in  season,  and  that,  on  interposing  it,  the  de- 
fendant was  entitled  to  the  possession  of  the  prop- 
erty until  the  claim  was  tried  and  found  against 
him ;  and  that  the  sheriff  was  liable  as  a  trespasser. 

Citations— 1  R.  L.,  91,  sees.  1, 2 :  93,  sec.  4 ;  2  Wend., 
345 ;  8  Wend.,  667 ;  Dyer,  173  a ;  6  Bac.  Abr.,  65  ;  Gilb., 
99 ;  Vin.  Abr.,  tit.  Replev.,  let.  F,  583 ;  2  R.  S.,  525. 

THIS  was  an  action  of  trespass,  tried  at  the 
Oneida  Circuit  in  Oct. ,  1830,  before  the 
Hon.  Nathan  Williams,   one  of  the   Circuit 
Judges. 

About  Aug.  1,  1827,  a  deputy  of  the  defend- 
ant, who  at  the  time  was  sheriff  of  Oneida,  pro- 
ceeded to  the  store  of  the  plaintiff,  a  fancy  dry- 
goods  merchant  in  Utica,  to  execute  two  plaints 
in  replevin.  The  plaintiffs  in  the  plaints,  or 
their  agents,  accompanied  the  deputy,  and  se- 
lected such  articles  as  they  claimed  to  be  the 
property  of  the  plaintiffs, 'and  the  goods  thus 
selected  were  about  to  be  removed  to  an  ad- 
joining store  kept  by  Messrs.  Hurlbert  &  Brown- 
ell,  when  Lisher,  the  plaintiff  in  this  cause, 
proposed  that  they  be  removed  into  the  back 
room  of  the  store  occupied  by  himself,  and 
said  they  should  be  there  with  the  same  rights 
and  privileges  as  if  removed  to  the  store  of 
Hurlbert  &  Brownell,  saying  that  he  did  not 
wish  to  excite  observation  by  having  the  goods 
carried  into  the  street.  The  proposal  was  ac- 
cepted, and  the  goods  removed  into  the  back 
room.  The  plaintiff  went  to  obtain  legal  ad- 
vice, returned,  forbade  the  taking  of  the  goods 
and  claimed  them  as  his  property,  and  shortly 
thereafter  a  written  claim  of  property  was 
served  upon  the  deputy,  who  caused  inven- 
tories to  be  taken  of  the  goods  which  had  been 
seized,  had  the  goods  placed  in  boxes,  nailed 
up,  and  removed  to  the  store  of  Hurlbert  & 
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59*1  Brownell  for  safe  keeping  *until  a  trial 
could  be  had.  The  plaintiff  gave  in  evidence  the 
two  plaints  in  replevin,  bearing  date  Aug.  1, 
1827,  upon  each  of  which  was  indorsed  a  re- 
turn by  the  sheriff,  that  by  virtue  thereof  he 
had  taken  the  goods  specified  in  an  inventory, 
and  had  summoned  the  defendant,  etc. ;  which 
return  bore  date  Sep.  21,  1827,  and  on  which 
day  the  plaints  appeared  to  have  been  filed  in 
the  Oneida  clerk's  office.  The  defendant  gave 
in  evidence  writs  de  proprietate  probanda  in 
each  case,  tested  June  14,  1828,  with  an  in- 
quisition annexed,  date  July  19,  1828,  finding 
that  the  goods  were  not  the  property  of  Lisher; 
which  writs  were  filed  Feb.  5,  1829.  The 
judge  charged  the  jury  that  if  the  deputy  had 
permission  from  the  plaintiff  to  remove  the 
goods  into  the  back  room,  and  to  use  it  for 
that  purpose  in  the  same  way  as  he  would  any 
other  store,  the  removal  of  the  goods  into  the 
room  was  a  dispossession  of  the  plaintiff,  the 
same  as  if  they  had  been  removed  into  another 
store  ;  that  the  claim  of  property,  if  not  made 
until  after  the  plaintiff  was  dispossessed,  was 
not  valid  ;  and  that  the  claim  which  was  made 
after  the  removal  of  the  goods  into  the  back 
room  was  too  late.  The  jury  found  for  the 
defendant.  The  plaintiff  asks  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  the  plaintiff. 

Mr.  S.  Beardsley,  for  the  defendant, 

By  the  Court,  Nelson,  J.  The  question  is 
whether  the  action  of  trespass  can  be  main- 
tained on  the  ground  that  dispossession  and 
deliverance  was  made  of  the  goods  after  claim 
of  property,  under  the  4th  section  of  the  Re- 
plevin Act,  1  R.  L. ,  93.  This  section  pro- 
vides that  if  the  defendant  or  possessor  shall 
claim  property  in  the  thing  whereof  deliver- 
ance is  sought  (by  replevin),  and  the  sheriff  or 
deputy  having  due  notice  shall  proceed  to  make 
deliverance  and  dispossess  such  defendant  be- 
fore the  claim  of  property  shall  be  inquired 
into  or  tried  according  to  law,  such  sheriff, 
among  other  things,  shall  be  answerable  to  the 
defendant  in  trespass,  etc. 

When  this  case  was  before  the  court  upon 
demurrer,  2  Wend.,  345,  it  was  decided  that 
6O*]  after  claim  of  property  *and  notice,  the 
sheriff  could  not  remove  the  goods  from  the 
possession  of  the  defendant,  that  is,  in  the 
language  of  the  statute,  make  deliverance  and 
dispossess  him,  until  such  claim  be  duly  tried; 
and  if  he  did,  he  was  a  trespasser.  In  MitcheU 
v.  Hinman,  8  Wend.,  667,  it  was  decided  that 
if  a  claim  of  property  was  made  to  the  sheriff 
before  or  at  the  time  the  defendant  was  sum- 
moned to  appear  and  answer  to  the  writ,  it  was 
in  time,  and  the  officer  was  bound  to  obey  it 
and  desist  from  dispossession  or  deliverance 
until  such  claim  was  tried.  In  that  case  the  sher- 
iff had  disregarded  the  claim,  because  he  had 
executed  the  writ  before  notice  was  given;  and 
it  also  appeared  such  execution  had  taken  place 
in  the  absence  of  the  defendants,  without  their 
knowledge,  and  before  summons.  It  was  ob- 
vious that  to  have  sanctioned  this  construction 
of  the  4th  section  of  the  Act,  would  have  been 
a  virtual  repeal  of  it.  We,  therefore,  held  that 
such  claim  and  notice  at  the  time  of  the  sum- 
mons was  sufficient. 

In  this  case  the  sheriff,  it  is  contended, 
ceased  from  dispossessing  the  defendant  after 
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claim  of  property,  and  the  only  question  sup- 
posed in  the  case  is,  whether  he  is  a  trespasser 
for  not  returning  the  goods  which. he  had  al- 
ready removed.  Upon  the  facts,  we  consider 
the  goods  in  the  same  situation  in  relation  to 
the  legal  rights  of  the  parties,  as  if  they  had 
been  taken  to  the  store  of  Hurlbert  &  Brown- 
ell,  instead  of  the  plaintiff's  counting  room; 
and  yet  we  cannot  distinguish  the  case  from 
the  principle  deliberately  settled  in  Mitchell  v. 
Hinman.  The  sheriff  has  no  authority  to  hold 
possession  of  the  goods  replevied,  upon  claim 
of  property,  until  the  title  to  them  is  tried. 
The  language  of  the  statute  and  writ  is,  that 
he  cause  the  goods  or  chattels  to  be  replevied 
and  delivered"^  to  the  plaintiff.  1  R.  L.,  91, 
sees.  1,  2.  The  whole  proceeding,  in  judg- 
ment of  law,  is  one  act,  and  may  be  denomi- 
nated the  execution  of  the  writ.  If  anything 
further  was  necessary  to  establish  the  sound- 
ness of  this  position,  it  will  be  found  in  the 
fact  that  the  writ  de  proprietate  probanda  is  is- 
sued upon  the  return  of  the  replevin,  that  the 
claim  of  property  by  the  defendant  is  the  cause 
why  the  officer  cannot  execute  it,  and  it  must 
be  returned  and  filed;  and  the  better  opinion 
is,  there  is  an  end  of  that  suit.  Ld.  St.  John 
v.  Sanders,  Dy.,  173  a;  6Bac.  Abr.,65;  Gilb., 
99;  Vin.  Abr.,  tit.  Replev.,  let.  F,  583. 

*The  form  and  the  return  of  the  writ,  [*61 
where  the  claim  of  property  is  found  for  the 
defendant,  show  that  he  has  not  been  dispos- 
sessed. All  the  books  agree  that  then  the  sher- 
iff is  to  proceed  no  farther  in  replevying  the 
property.  See  cases  above  cited.  If  the  prop- 
erty be  found  for  the  plaintiff,  and  in  the 
meantime  it  has  been  removed  or  secreted,  the 
sheriff  may  return  upon  the  writ  ah  eloign- 
ment,  and  a  capias  in  withernam  will  be  grant- 
ed, which  is  a  sufficient  security  to  him,  and 
was  intended  to  provide  against  the  risk  of  the 
property  remaining  with  the  defendant.  It 
would  be  unreasonable  to  permit  the  sheriff  to 
hold  the  property  which  he  might  take  into 
his  custody  while  executing  the  replevin,  after 
claim,  until  decided,  because  neither  he  nor 
the  defendant  can  sue  out  the  writ  de  proprie- 
tate probanda;  that  is  under  the  control  of  the 
plaintiff.  The  consequence  would  be,  that 
unless  the  plaintiff  chose  to  take  it  out,  the 
sheriff  would  be  obliged  to  keep  the  property, 
of  whatever  description  it  might  be,  until  the 
termination  of  the  replevin  suit,  and  both  par- 
ties be  deprived  of  the  use  or  enjoyment  of  it. 

It  seems  to  me,  therefore,  that  there  is  no 
medium  in  which  the  execution  of  the  writ  of 
replevin  may  stop  between  leaving  the  goods 
in  the  possession  of  the  defendant  and  making 
deliverance  to  the  plaintiff.  If  the  sheriff 
has  rightfully  dispossessed  the  defendant,  the 
plaintiff  is  entitled  to  them,  and  the  sheriff  has 
no  authority  to  refuse  deliverance.  The  terms 
of  the  writ,  its  object  festinum  remedium,  and 
the  security  given,  all  show  this;  and  there  is 
no  case  or  dicta  in  the  books  countenancing 
the  idea  that  the  sheriff  may  detain  them. 

Was,  then,  the  claim  of  property  made  too 
late  to  entitle  the  defendant  to  the  benefit  of 
it?  If  the  above  conclusion  is  sound,  then 
there  is  no  distinction  between  this  case  and 
MitcheU  v.  Hinman,  and  all  the  reason  for  the 
decision  in  that  case  applies  to  this.  But  ad- 
mitting the  sheriff  might  detain  the  goods  so 
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far  as  the  plaintiff  is  concerned,  we  should 
come  to  the  same  result;  otherwise  the  effect 
of  such  claim  could  always  be  evaded.  An 
officer  could  in  every  case,  by  management, 
obtain  possession  of  the  property  before  the 
defendant  could  know  that  the  precept  was  in 
existence ;  and  whether  it  remained  locked  up 
with  him,  or  is  delivered  over  to  the  plaintiff, 
62*]  *must  be  indifferent  to  the  defendant. 
We  cannot  believe  so  important  a  provision  of 
the  statute  may  be  so  easily  defeated,  and  we 
are  sure  it  cannot,  under  the  construction  giv- 
en to  it  in  the  above  case.  Nor  is  there  any- 
thing in  it  severe  upon  the  officer;  he  should 
not  remove  the  property  until  the  defendant 
was  summoned,  and  if  no  claim  is  then  put  in, 
the  writ  may  be  executed  by  deliverance  to  the 
plaintiff.  This  is  the  only  notice  which,  in 
judgment  of  law,  the  defendant  has  of  the  re- 
plevin, and  without  it  he  would  not  be  enabled 
to  claim  his  rights.  The  statute,  in  terms,  con- 
templates the  summons  at  the  time  of  the  exe- 
cution of  the  writ.  1  R.  S.,  91,  sec.  1.  The 
sheriff  should  then  serve  it,  and  the  party 
would  have  the  opportunity  to  put  in  his  claim 
if  he  chose,  before  dispossession  or  deliver- 
ance. It  is  now  provided  by  statute,  2  R.  S., 
525,  sec.  13,  that  the  sheriff  may  take  posses- 
sion, notwithstanding  a  claim  of  property;  but 
the  duty  is  very  properly  imposed  upon  him 
forthwith  to  summon  a  jury  to  appear  and  try 
the  claim,  within  a  time  not  exceeding  two  days. 
New  trial  granted. 

Cited  in— 17  Wend.,  520 :  25  Wend.,  399 ;  73  N.  Y., 
58 ;  46  Am.  Dec.,  282  (12  Ala.,  823). 


WEBB  v.  G.  G.  DICKINSON. 

Guaranty  of  Another's  Credit  to  Certain  Amount 
—  Contract  Strictly  Construed  —  Application  of 
Payments. 

Where  a  guaranty  was  given,  to  be  accountable 
for  merchandise  to  be  furnished  to  a  third  person, 
the  guarantor  stating:  that  goods  would  be  wanted 
to  the  amount  of  $100  or  &150.  on  the  strength  of 
which  the  person  recommended  obtained  a  credit 
for  $263,  of  which  sum  8154  were  subsequently  re- 
ceived by  the  creditor  ;  it  was  holden  that  a  greater 
sum  than  $125  having  been  paid,  the  creditor  had  no 
claim  under  the  guaranty. 

Citations—  9  Cow.,  760,  n.;  8  Wend.,  416,  418  ;  1 
Munf.,  608  ;  9  Wh.,  737. 


was  an  action  of  assumpsit  on  a  guar- 
-  anty.  Dec.  18,  1829,  the  defendant  ad- 
dressed a  letter  to  S.  M'Fadden,  introducing 
A.  G.  Dickinson,  who  (he  stated)  wished  to 
purchase  a  bill  of  groceries;  that  he  had  a  lit- 
tle money,  but  not  enough  for  what  he  want- 
ed, and  if  M'Fadden  would  recommend  him  to 
a  wholesale  grocery  merchant  in  Waterford, 
he  (the  defendant)  would  be  accountable  for 
the  goods.  He  further  added  that  A.  G.  D. 
would  sell  the  goods  for  cash,  and  would  send 
down  money  from  time  to  time,  and  that  the 
63*J  *goods  or  the  money  would  always  be  in 
readiness  to  pay  the  debt.  To  this  letter  there 
was  a  P.  8.  in  these  words:  "  He  wants  to 


NOTE.—  1.  Application  of  payments.  For  full  a  dis- 

(•I1--I..H.  «.•<•  I'iiui-oii   \  .  Hull,  '.)  Cow.,  717.  noli-. 

2.—  Guaranty  —  Contract  striflly  construed.  See 
Walsh  v.  Bailie,  10  Johns.,  180,  note;  Ludlow  v. 
Mimni'l.  :.'  Cai.  "us.,  1,  note. 

1022 


get  to  the  amount  of  a  hundred  or  a  hundred 
and  fifty  dollars  worth  of  goods."  The  letter 
was  delivered  to  the  plaintiff,  a  wholesale  gro- 
cery merchant,  who,  on  the  strength  of  it,  sold 
to  A.  G.  D.,  Dec.  22,  groceries  to  the  amount 
or  $263.55,  and  received  $25  in  part  payment. 
Subsequently  further  groceries,  to  the  amount 
of  $8.88,  were  furnished  by  the  plaintiff .  Apr. 
26,  1830,  A.  G.  D.  had  made  sundry  payments 
to  the  plaintiff,  which,  including  the  above 
$25,  amounted  in  the  whole  to  $70.50,  and  on 
that  day  he  confessed  a  judgment  in  favor  of 
the  plaintiff  for  $202.17,  on  which  an  execu- 
tion was  issued,  and  the  goods  remaining  in 
the  possession  of  A.  G.  D.  sold,  which  brought 
the  sum  of  $83.63.  The  plaintiff  credited  such 
proceeds,  after  deducting  $10,  the  costs  of  en- 
tering the  judgment,  and  now  claimed  the  bal- 
ance of  his  demand  from  the  guarantor,  the 
defendant  in  this  cause.  A  case  was  made  sub- 
ject to  the  opinion  of  the  court. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff. 

Mr.  W.  Hay,  for  the  defendant. 

By  the  Court,  Savage,  Oh.  J.  This  case 
raises  a  question  which  has  been  much  dis- 
cussed in  the  books,  to  wit:  how  shall  pay- 
ments be  appropriated,  where  no  express  ap- 
propriation has  been  made,  either  by  debtor  or 
creditor,  at  the  time  of  payment?  It  is  well 
settled,  that  in  case  of  the  existence  of  sepa- 
rate demands,  the  debtor  may  appropriate  the 
payment  to  which  demand  he  pleases.  If  he 
makes  no  appropriation,  then  the  creditor  may 
make  it;  but  if  it  is  paid  and  received  on  ac- 
count generally,  then  the  rules  of  the  civil  and 
common  law  seem  to  be  different;  the  former 
holding  that  the  payment  shall  be  applied  ac- 
cording to  the  presumed  intention  of  the  debt- 
or, while  the  latter  gives  the  creditor  the  right 
to  make  an  ex  post  facto  appropriation  as  he 
pleases.  To  these  general  rules  there  are  ex- 
ceptions. The  cases  are  all  collected  *by  [*64 
Judge  Cowen,  in  Pattison  v.  Hull,  9  Cow.,  760, 
n.;  see,  also,  8  Wend.,  416.  The  principal 
difficulty  in  the  cases  has  arisen  out  of  the  fact 
of  the  existence  of  several  demands.  That  dif- 
ficulty is  not  presented  in  this  case.  The 
plaintiff  here  had  but  one  continuous  account 
against  Aaron  G.  Dickinson.  The  defendant, 
at  the  commencement  of  the  account,  became 
responsible  to  the  amount  of  $150,  deducting 
what  was  then  paid.  The  plaintiff,  then,  gave 
a  credit  beyond  the  amount  assumed  by  the 
defendant,  and  subsequently  sold  to  A.  G.  D. 
other  goods,  charging  them  in  account  and 
giving  credit  for  the  moneys  paid.  In  such 
cases,  the  first  item  on  the  debit  side  of  the  ac- 
count is  discharged  or  reduced  by  the  first 
item  on  the  credit  side.  To  adopt  any  other 
rule  would  be  taking  the  account  backward, 
and  striking  the  balance  at  the  head,  instead 
of  at  the  foot  of  it.  See  1  Munf.,  608;  8  Wend., 
418,  and  9  Wh. ,  737,  where  Mr.  Justice  Story 
says:  In  cases  of  running  accounts,  where 
debts  and  credits  are  constantly  accruing,  pay- 
ments should  be  applied  to  extinguish  the  debt, 
according  to  priority  of  time;  and  payments 
extinguish  so  much  of  the  debt  antecedently 
due.  By  the  civil  law,  payments  should  be 
applied  to  debts  so  as  to  relieve  a  surety;  but 
in  this  case,  it  is  unnecessary  to  invoke  the  aid 
of  that  principle;  that  just  above  referred  to  is 
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sufficient  for  this  case,  and  is  strictly  appli- 
cable. The  payments  must  be  applied  to  the 
head  of  the  account,  to  the  amount  of  $125; 
and  a  greater  sum  than  that  having  been  paid, 
the  plaintiff  has  no  claim  against  the  defend- 
ant on  his  guaranty. 

The  defendant  is  entitled  to  judgment. 

Cited  in-11  N.  Y..  214 ;  11  Barb.,  34 :  14  Barb,  238 ; 
19  Barb.,  399 ;  4  T.  &  C..  303 ;  30  Am.  Rep..  577  (32 
Ohio  St.,  177). 
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Practice — Notice  to  Produce  a  Certain  Letter  and 
all  other  Papers  —  Whether  Sufficiently  Ex- 
plicit. 

Notice  to  the  attorney  of  a  defendant  to  produce 
on  the  trial  a  certain  letter  written  by  the  plaintiff 
to  the  defendant,  concerning  an  execution  which 
was  produced  on  a  former  trial  in  the  same  cause, 
"and  all  other  papers  in  your  custody  or  power  re- 
lating1 to  the  matter  in  controversy  in  this  cause," 
was  held  to  be  sufficiently  explicit  to  apprise  the  at- 
torney that  the  execution  was  one  of  the  papers 
which  he  was  called  upon  and  expected  to  produce, 
especially  when  it  was  shown  that  on  such  former 
trial  the  letter  and  execution  had  been  produced  by 
the  defendant's  attorney  himself,  and  he  must  have 
known  that  it  was  the  principal  paper  wanted. 

rpHIS  was  an  action  of  assumpsit,  tried  at  tRe 
JL  Allegany  Circuit  in  Sep.,  1831,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  suit  was  brought  to  recover  money  col- 
lected by  Joseph  Wilson,  a  deputy  of  the  de- 
fendant, who,  in  1820,  was  sheriff  of  Allegany, 
on  au  execution  in  favor  of  the  plaintiff  against 
Moses  Van  Campen.  The  judgment  against 
Van  Campen  was  proved,  and  a  letter  from 
Wilson  to  the  plaintiff  was  read,  dated  Oct.  11, 
1820,  in  which  he  says  he  has  received  &fi.  fa. 
in  the  suit  of  the  plaintiff  against  Van  Campen, 
directed  to  the  sheriff  of  Allegany  on  the  out- 
side, and  in  the  body  of  the  writ  directed  to 
the  sheriff  of  Cattaraugus,  and  that,  with  the 
advice  of  the  plaintiff,  he  would  alter  it  and 
proceed  to  the  collection  of  the  money.  The 
plaintiff  then  offered  to  read  in  evidence  a  let- 
ter from  him  to  Wilson,  bearing  date  Oct.  31, 
1820  (in  answer  to  Wilson's  letter),  covering  a 
testatum  execution  in  the  same  cause  ;  and,  to 
authorize  the  introduction  of  the  evidence, 
proved  that  Wilson  told  a  witness  that  he  had 
received  a  letter  from  the  plaintiff  with  anoth- 
er fi.  fa.  ;  and  also  proved  that  on  a  former 
trial  of  this  cause,  the  letter  in  question  and  a 
second  execution  were  produced  in  evidence 
by  the  attorney  of  the  defendant ;  that  at  the 
close  of  the  trial,  the  defendant's  attorney  took 
the  letter  and  execution,  for  the  purpose  of  in- 
corporating them  into  a  case  made  for  the  pur- 
pose of  presenting  to  the  court  on  a  motion  for 
66*]  a  new  trial;  *and  that  notice  to  produce 
papers  had  been  given  to  the  attorney  for  the 
defendant,  by  which  he  was  required  to  pro- 
duce, on  the  trial,  "a  certain  letter  written  by 
the  plaintiff  (referring  to  the  title  of  the  cause) 
to  Joseph  Wilson,  concerning  an  execution  in 
the  above  case,which  was  produced  on  the  for- 
mer trial,  and  all  other  papers  in  your  custody 
or  power  relating  to  the  matter  in  controversy 
in  this  cause,  or  inferior  evidence  will  be  given 
of  their  contents."  On  this  evidence,  the  at 
torney  for  the  defendant  was  called  on  to  pro- 
duce the  execution,  who  declined  to  do  so  on 
the  ground  that  it  was  not  in  his  possession  or 
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power.  The  plaintiff  then  offered  to  prove  the 
execution  by  parol,  which  was  objected  to  on 
the  ground  that  the  notice  did  not  require  the 
production  of  the  execution.  The  judge  de- 
cided that  the  notice  was  not  sufficient  to  com- 
pel the  attorney  to  produce  the  execution,  or 
to  authorize  the  introduction  of  parol  evidence 
of  its  contents.  After  some  further  efforts  to 
establish  a  cause  of  action,  the  plaintiff  was 
nonsuited.  A  motion  was  now  made  to  set  aside 
the  nonsuit. 

.)//•.  M.  T.  Reynolds,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Sutherland,  J.  The  judge 
erred  in  rejecting  secondary  evidence  of  the 
execution  sent  to  the  deputy  Oct.  31, 1820.  The 
notice  to  the  defendant's  attorney  was,  under 
the  circumstances  of  the  case,  sufficiently  spe- 
cific to  apprise  him  that  this  execution  was  one 
of  the  papers  which  he  was  called  upon  and 
expected  to  produce.  The  notice  required  him 
to  produce  a  letter  written  by  the  plaintiff  to 
Wilson,  in  relation  to  a  certain  execution  in 
this  cause  which  was  produced  on  the  former 
trial,  and  also  all  other  papers  in  his  custody 
or  power  relating  to  the  matter  in  controversy 
in  this  cause.  The  defendant's  attorney  him- 
self introduced  the  letter  and  execution  in  evi- 
dence on  the  former  trial,  and  when  the  trial 
was  closed,  took  them  into  his  possession  for 
the  purpose  of  making  a  case,  in  order  to  move 
for  a  new  trial.  He  knew  then  that  this  exe- 
cution was  a  paper  relating  to  the  matter  in 
controversy  in  this  cause  ;  he  did  not  pretend 
that  *he  was  misled  by  the  general  terms  [*67 
of  the  notice  ;  that  he  was  not  apprised  by  it 
that  the  execution  was  wanted:  but  his  excuse 
for  not  producing  it  was,  that  it  was  not  in  his 
possession  or  under  his  control. 

Conceding  that  a  notice  in  general  terms  to 
produce  all  papers  in  the  possession  or  under 
the  control  of  a  party,  relating  to  a  particular 
cause  or  controversy,  would,  in  general,  beheld 
to  be  of  no  force  or  effect,  still  I  think  the  par- 
ticular circumstances  of  this  case  to  which  I 
have  adverted,  would  take  it  out  of  the  opera- 
tion of  such  rule.  It  is  true,  the  plaintiff  might 
have  made  his  notice  more  specific,  but  if  it 
was  sufficiently  specific  under  the  circum- 
stances of  the  case  fairly  to  apprise  the  party 
to  whom  it  was  given  that  this  particular  pa- 
per was  wanted,  the  object  of  a  notice  was  ac- 
complished. I  think  the  defendant's  attorney 
could  not  for  a  moment  have  doubted  that  the 
execution  was  the  principal  paper  or  document 
which  the  plaintiff  wished  and  expected  him 
to  produce  under  the  notice.  Evidence  of  its 
contents  should,  therefore,  have  been  received, 
and  the  judge  erred  in  rejecting  it.  On  this 
ground  a  new  trial  must  be  granted. 

Neic  trial  granted. 


DAKIN  &  BACON 
WILLIAMS  &  SEWARD. 

Sale   of   Newspaper  Establishment — Dependent 
Covenants — Pleading. 


NOTE.— Covenants —Dependent  and  independent. 
For  a  full  discussion,  see  Bamiso  v.  Madan.Z  Johns., 
145,  note ;  Tompkins  v.  Elliott,  5  Wend.,  486,  note. 
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Where  A  sold  a  newspaper  establishment  to  B  and 
covenanted  with  him  that  while  he  continued  the 
publisher  or  proprietor  of  a  paper  in  the  place 
where  the  establishment  was  situated,  that  he  ( A) 
would  not  publish,  or  aid,  or  be  accessary  to  the 
printing  or  publishing  of  a  paper  in  the  same  place, 
and  bound  himself  in  the  sum  of  $3,000  as  liquidated 
damages;  and  in  the  same  instrument  B  covenanted 
to  pay  A  the  sum  of  $3,500,  in  consideration  of  the 
conveyance  of  the  establishment;  it  was  held,  in  an 
action  by  B  against  A  for  a  breach  of  the  above 
covenant,  that  the  covenants  of  the  parties  were 
dependent,  and  that  to  entitle  the  plaintiff  to  sus- 
tain his  action  he  was  bound  to  aver  performance 
of  the  covenant  on  his  part. 

Citations— 1  Selw.,  383,  385,  n.;  1  H.  Bl.,  270,  373,  n.; 
1  Saund.,  320;  8  T.  B,.,  373;  4  Bast,  484. 

TVEMURRER  to  declaration.  An  instrument 
JJ  in  writing  under  seal  was  entered  into  by 
the  plaintiffs  and  defendants  May  10,  1825,  by 
which  Williams,  in  consideration  of  the  sum 
of  $3,500,  to  be  paid  by  Dakin  &  Bacon,  sold, 
68*]  transferred  *and"  conveyed  to  Dakin  & 
Bacon  a  newspaper  establishment,  from  which 
was  issued  the  paper  called  the  Utica  Sentinel, 
and  all  his  right,  title  and  interest  in  and  to  the 
subscriptions,  good  will  and  patronage  of  the 
paper,  together  with  types  and  printing  appa- 
ratus, to  the  amount  of  $500,  to  be  appraised 
by  three  indifferent  men,  to  be  designated  by 
the  parties.  In  consideration  whereof,  Dakin 
<fc  Bacon  covenanted  with  Williams  to  pay  him 
$3, 500, viz. :  $3,000  for  the  patronage  and  good 
will  of  the  newspaper  establishment,  and  $500 
if  or  the  types  and  printing  apparatus,  in  seven 
semi-annual  installments,  with  interest,  the  last 
installment  being  due  Nov.  10,  1828;  to  secure 
which  payments  at  the  time  specified,  Dakin 
&  Bacon  covenanted  to  give  their  promissory 
notes,  indorsed  by  four  individuals  named  in 
the  agreement.  Next  follows  a  covenant  by 
Williams  &  Seward,  that  they  will  not  estab- 
lish, set  up  or  commence  the  publishing,  edit- 
ing or  printing  of  any  paper  of  a  literary,  po- 
litical or  miscellaneous  character  in  the  Village 
of  Utica,  or  County  of  Oneida,  during  the  time 
Dakin  &  Bacon,  or  either  of  them,  or  their  or 
either  of  their  immediate  assigns  shall  continue 
the  publishers  or  proprietors  of  any  paper  in 
Utica  ;  that  they  will  not  suffer  any  paper  to 
"be  printed  or  published  in  any  building  owned 
by  them  ;  and  that  they  will  not  aid,  assist  or 
be  in  any  way  accessary  to  the  printing  or  pub- 
lishing of  any  such  paper  by  any  person  what- 
ever in  the  said  village  or  county  during  the 
time  above  specified,  and  bind  themselves  to 
the  faithful  performance  of  this  covenant  in 
the  sum  of  $3,000,which  sum  is  declared  liqui- 
dated damages,  and  not  a  penalty.  In  Jan., 
1831,  Dakin  &  Bacon  commenced  a  suit  upon 
this  agreement  in  covenant,  setting  forth  the 
covenant  of  Williams  &  Seward,  that  they 
would  not  publish  a  paper,  nor  permit  it  to  be 
printed  in  any  building  owned  by  them,  nor 
aid  or  assist  in  the  publishing,  etc.,  and  assign- 
ing for  breach,  that  while  the  plaintiffs  con- 
tinued to  be  and  were  the  publishers  of  the 
Utica  Sentinel,  to  wit:  Jan.  31,  1826,  the  de- 
fendants aided,  assisted  and  were  accessary  to 
the  printing  and  publishing,  in  the  Village  of 
Utica,  of  a  paper  of  a  political  character,  called 
the  Utica  Intelligencer,  and  setting  forth  vari- 
ous other  breaches.  The  plaintiffs  claimed  to 
69*]  recover  the  $3,000  *as  liquidated  dam- 
ages. The  defendants  craved  oyer  of  the  in- 
strument declared  on,  set  it  forth,  and  put  in 
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a  general  demurrer;  the  plaintiffs  joined  in  de- 
murrer. 

Messrs.  A.  J.  Parker  and  J.  A.  Spencer, 

for  the  defendants,  insisted  that  the  covenants 
were  dependent,  and  that  the  plaintiffs  having 
omitted  to  aver  performance  on  their  part,  the 
declaration  was  defective.  That  although  the 
covenants  on  the  part  of  the  plaintiffs  were  not 
set  forth  in  the  declaration,  the  defendants 
having  placed  upon  the  record  the  instrument 
declared  on  by  craving  oyer,  and  setting  it 
forth,  and  it  thus  appearing  that  there  were 
covenants  of  which  performance  ought  to  have 
been  alleged,  they  had  a  right  to  avail  them- 
selves of  the  objection  under  the  demurrer 
which  had  been  interposed  by  them.  They  re- 
lied upon  Doug.,  689;  1  Chit.  Pl.,313;  1  Saund., 
320. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs, 
contended  that  the  covenants  were  independent. 
He  cited  1  Saund.,  320;  Doug.,  689;  3  Wend., 
360;  5  Cow.,  509;  6  Id.,  296;  1  H.  Bl.,  270. 

By  the  Court,  Nelson,  J.  I  am  of  opinion 
the  demurrer  is  well  taken.  It  is  settled  that 
wjiere  there  is  a  condition  precedent  on  the 
part  of  the  plaintiff,  performance,  or  that 
which  is  equivalent  thereto,  must  be  averred 
and  proved,  otherwise  the  action  cannot  be 
sustained;  and  the  defendant  may  plead  the 
non-performance  in  bar  of  the  action,  or  if  it  is 
entirely  omitted  in  the  declaration,  or  defect- 
ively stated,  he  may  demur,  as  has  been  done 
in  this  case.  And  where  the  plaintiff  is  seek- 
ing to  recover  a  penalty,  or  liquidated  dam- 
ages, which  is  the  same  thing,  he  is  held  strictly 
to  an  observance  of  this  rule,  and  must  show 
an  exact  and  punctual  performance  on  his  part. 

The  case  turns  upon  the  question  whether 
the  covenant  declared  on  is  independent  or  not? 
The  defendants  sell  the  printing  press,  types, 
patronage  and  good  will  of  the  establishment, 
to  the  plaintiffs  ;  covenanting  not  to  establish 
another  press  within  a  certain  time,  in  consid- 
eration of  $3,500,  to  be  secured  *to  be  [*7O 
paid  as  specified  in  the  articles  of  agreement. 
The  consideration  on(One  side  is  the  covenants 
to  sell  the  press,  etc. /and  not  to  establish  an- 
other press;  and  on  the  other  the  covenant  is 
to  pay  the  $3,500,  to  be  secured  as  aforesaid. 
Each  covenant  goes  to  the  whole  consideration 
on  each  side.  For  instance:  the  one  upon  which 
the  plaintiffs  have  declared  enters  into  and 
forms  a  part  of  the  consideration  for  the  pay- 
ment of  the  $3,500  ;  and  the  defendants  must 
look  to  that  fund,  and  that  alone,  as  the  con- 
sideration for  this  covenant.  The  same  may 
be  said  of  every  other  one  in  the  articles  of 
agreement  on  the  part  of  the  defendants ;  and 
it  would  be  extremely  unjust  and  unreason- 
able, therefore,  to  require  them  to  perform  all, 
or  any  of  their  covenants,  or  subject  them  to  a 
heavy  penalty  on  failure,  if  the  plaintiffs  have 
failed  to  fulfill  on  their  part.  If  we  construe 
this  covenant  to  be  independent,  such  may  be 
the  result;  for  in  such  case  the  defendants  can- 
not plead- in  bar  the  breach  of  the  plaintiff's 
covenant,  and  the  plaintiffs  may  recover, 
though  they  have  violated  every  covenant  in 
the  articles  of  agreement  on  their  part.  1  Selw. , 
888. 

As  the  covenant  to  pay  the  $3,500,  and  se- 
cure the  same,  constituted  the  consideration 
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for  each  and  all  of  the  covenants  of  the  defend- 
ants, and  as  there  is  nothing  in  the  articles 
which,  upon  a  sound  construction,  necessarily 
makes  either  of  them  independent,  my  conclu- 
sion is,  that  the  plaintiffs,  to  sustain  the  action, 
must  show  a  strict  performance  on  their  part, 
or  that  which  is  equivalent ;  and  that  the  ful- 
fillment of  the  defendants'  covenant  depends 
upon  such  performance, when  the  plaintiffs  are 
seeking  to  enforce  the  same  by  action. 

The  case  of  the  The  Duke  of  St.  Albans  v. 
Shore,  1  H.  Bl.,  270,  gives  the  true  rule  for  this 
case,  and  it  was  taken  from  the  case  of  Boon 
v.  Eyre,  decided  byLd.  Mansfield.  It  is  this: 
"Where  mutual  covenants  go  to  the  whole  of 
the  considerations  on  both  sides.they  are  mut- 
ual conditions,  the  one  precedent  to  the  others; 
but  where  they  go  only  to  part,  and  the  breach 
may  be  paid  for  in  damages,  there  the  defend- 
ant has  his  remedy  on  the  covenant  broken, 
and  shall  not  plead  it  as  a  condition  precedent. " 
1  H.  Bl.,  273,  n.;  1  Selw.  N.  P.,  385,  n.,  and 
cases  cited.  Sergeant  Williams,  in  his  note  to 
Pordage  v.  Cole,  1  Saund.,  320,  says  :  "Where 
71*1  the  mutual  covenants  *go  to  the  whole 
consideration  on  both  sides,  they  are  mutual 
conditions,  and  performance  must  be  averred, 
that  is,  by  the  party  bringing  the  action  for  a 
breach  of  any  of  them,  and  cites  the  Duke  of 
St.  Aloans  v.  Shore.  This  is  no  doubt  the  true 
principle  to  be  extracted  from  that  case. 

Now  it  is  clear  that  the  plaintiff's  covenant, 
to  secure  the  payment  of  $3,500,  as  specified 
in  the  agreement,  and  those  on  the  part  of  the 
defendants,  are  mutual,  and  go  to  the  whole  of 
the  consideration  on  both  or  each  side  ;  and  if 
so,  performance  by  the  plaintiffs  should  have 
been  averred,  and  a  breach  on  their  part  would 
be  fatal  to  the  recovery  within  all  the  cases. 
Bee  the  cases  cited  above,  and  8  T.  R. ,  373  ;  4 
East,  484,  opinion  of  Lawrence,  J. 

This  case  is  not  to  be  confounded  with  those 
where  there  has  been  a  part  performance  by 
the  plaintiff,  and  the  defendant  seeks  to  avoid 
the  performance  of  his  covenant*,  by  setting 
up  a  breach  of  the  residue.  In  such  cases,  other 
considerations  arise  and  control.  For  aught 
that  appears  in  the  pleadings,  the  covenants 
are  wholly  executory  and  future,  and  the  ques- 
tion is,  whether  the  plaintiffs  can  recover  the 
$3,000  liquidated  damages  for  a  breach  of  the 
defendants'  covenant,  by  which  they  bound 
themselves  not  to  establish  a  press  ana  publish 
a  newspaper  for  a  certain  time,  when  they  have 
omitted  or  refused  to  fulfill  the  covenant  on 
their  part,  which  constitutes  the  whole  of  the 
consideration  for  the  defendants;  for,  as  before 
said,  if  the  demurrer  is  not  well  taken,  a  plea 
of  the  non-performance  on  the  part  of  the 
plaintiffs  would  be  bad.  If  the  plaintiffs  are 
not  bound  to  aver  the  fact  in  the  declaration, 
the  defendants  cannot  plead  it  in  bar,  and  the 
consequence  would  be,  that  they  must  seek 
their  remedy  by  suit  to  recover  their  damages, 
in  case  of  a  breach  on  the  part  of  the  plaintfffs. 
This  would  be  an  idle  litigation,  and  we  should 
have  regretted  if  the  law  had  compelled  us  to 
come  to  such  a  conclusion. 

The  case  of  the  Duke  of  St.  Albans  v.  Shore 
was  as  strong  a  case  for  the  defendant  as  this 
one.  The  action  was  for  the  penalty  of  £500 
in  articles  of  agreement,  by  which  the  defend- 
ant was  to  purchase  a  certain  farm  of  the  plaint- 


iff at  the  price  of  £2,594,  to  be  paid  at  Lady 
day,  Mar.  24.  The  *plaintiff  was  to  ac-  [*72 
cept  of  a  conveyance  of  a  farm  from  the  defend- 
ant at  £1,820,  in  part  payment.  All  timber 
trees,  elms  and  willow  trees  which  were 
then  upon  the  above  farms  were  to  be  fully 
valued  by  two  appraisers,  and  the  value  to  be 
paid  by  the  respective  purchasers.  The  plaint- 
iff averred  a  readiness  and  ability  to  perform 
everything  on  his  part,  and  an  offer  to  do  so, 
alleging  a  breach  on  the  part  of  the  defendant. 
The  defendant  pleaded  that  before  Lady  day, 
the  Duke  cut  down  divers,  to  wit :  500  timber 
trees,  500  elms  and  500  willow  trees,  whereby 
he  disabled  himself  from  performing  the  ar- 
ticles of  agreement  on  his  part,  and  for  which 
reason  the  defendant  declined  executing  the 
agreement  on  his  part.  There  was  a  demurrer 
and  joinder.  The  case  was  elaborately  argued 
and  well  considered  by  the  court,  and  Ld. 
Loughborough  put  the  case  upon  the  distinc- 
tion taken  in  Boon  v.  Eyre,  which  was  believed 
a  fair  and  sound  one.  He  said  the  question 
was,  whether  the  covenant  of  the  plaintiff  goes 
to  the  whole  consideration  of  that  which  was 
to  be  done  by  the  defendant?  That  the  Duke 
clearly  covenanted  to  convey  an  estate  to  the 
defendant,  in  which  all  the  timber  growing  on 
the  estate  was  necessarily  included  ;  and  that 
if  it  was  in  any  sort  a  consideration  to  the  party 
purchasing  to  have  the  timber,  the  party  selling 
ought  not  to  be  permitted  to  alter  the  estate 
by  cutting  down  any  part  of  it.  That  this  was 
not  an  action  of  covenant,  where  one  party  has 
performed  his  part,  but  was  brought  for  a  pen- 
alty, on  the  other  party  refusing  to  execute  a 
contract,  and  that  to  entitle  him  to  a  penalty, 
he  ought  punctually,  exactly  and  literally  to 
complete  his  part. 

In  the  case  under  consideration, the  covenant 
of  the  plaintiffs  to  secure  the  $3,500,  is  the 
whole  and  only  consideration  of  the  covenant 
of  the  defendants,  and  performance  is  not 
averred  in  the  declaration.  The  plaintiffs  as- 
sume the  right  to  recover  the  penalty  or  liqui- 
dated damages,  whether  they  have  completed 
the  covenant  on  their  part  or  not.  Courts  lean 
against  construing  covenants  to  be  independ- 
ent, unless  such  is  the  obvious  intent  of  the 
parties;  and  so  they  should,  for  reasons  which 
have  already  appeared.  The  application  of  that 
rule  is  decisive  of  this  case. 

Judgment  for  defendants  on  demurrer,  with 
leave  to  plaintiffs  to  amend,  on  payment  of  costs. 

Cited  in-3  Denlo,  387 ;  56  N.  Y.,  343 ;  50  Barb..  83 : 
22  How.  Pr.,  197 ;  6  Bos.,  48 :  1  Daly,  60 ;  3  Daly,  467. 


*FORD  t.  SMITH. 


[*73 


Constable  as  Attorney  for  One  of  the  Partiet — 
Violation  of  Statutes. 

A  constable  appearing  on  the  trial  of  a  cause  as 
tin-  attorney  of  a  plaintiff,  and  proving  the  demand 
declared  on,  is  a  violation  of  the  statute  prohibiting: 
a  constable  from  appearing  and  advocating  for  ei- 
ther party  at  the  trial,  although  at  the  time  there 
was  no  appearance  by  the  defendant  nor  any  one  in 
his  behalf. 

Citations— 2  Johns.,  385 :  9  Johns.,  353-354 ;  Laws  of 
1808,  seas.  31,  ch.  204,  sec.  26,  27. 

TERROR  from  the  Onondaga  C.  P.     Smith 
J-J  sued  Ford  in  a  justice's  court  by  summons; 
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on  the  return  whereof,  the  constable  who  had 
served  the  process  appeared  for  the  plaintiff 
and  put  in  a  declaration,  to  which  the  defend- 
ant pleaded,  and  issue  being  joined,  the  cause 
was  adjourned.  On  the  adjourned  day,  the 
constable  again  appeared  for  the  plaintiff;  the 
defendant  did  not  appear.  The  constable  swore 
that  he  was  authorized  by  the  plaintiff  to  ap- 
pear for  him,  and  also  proved  the  note  declared 
on,  and  a  promise  by  the  defendant  to  pay.  On 
which  evidence  the  justice  rendered  judgment 
in  favor  of  the  plaintiff,  which  judgment  was 
affirmed  by  the  Onondaga  C.  P.  on  certiorari. 
The  defendant  sued  out  a  writ  of  error. 

Messrs.  Kellogg  and  Sandford,  for  plaint- 
iff in  error. 

Mr.  B.  Davis  Noxon,  for  defendant  in 
error. 

By  the  Court,  Savage,  Oh.  J.  By  the  Re- 
vised Statutes,  any  person  except  infants  may 
appear  in  a  suit  before  a  justice;  either  in  per- 
son or  by  attorney,  and  such  person  may  ap- 
point any  other  person  as  such  attorney ;  but 
the  constable  who  served  either  the  original  or 
jury  process  in  the  cause,  shall  not  appear  and 
advocate  for  either  party  at  the  trial,  but  may 
act  as  attorney  in  any  other  stage  or  proceeding 
in  the  cause. 

Previous  to  the  year  1807,  constables  were 
in  the  habit  of  acting  as  counsel  in  justices' 
courts,  and  even  justices  of  the  peace  some- 
times appeared  as  counsel  before  other  justices. 
In  the  case  of  Tallman  v.  Woodworth,  2  Johns. , 
74*]  385,  the  fact  *appeared  that  the  consta- 
ble who  summoned  the  jury,  acted  as  counsel 
and  attended  the  jury.  There  was  no  objec- 
tion to  it  before  the  justice,  and  this  court  af- 
firmed the  judgment,  saying  that  no  form  of 
proceeding  had  been  violated  and  no  abuse  was 
shown;  but  they  condemned  the  practice  of 
allowing  a  constable,  who  acts  as  an  officer  in 
the  cause,  to  appear  as  attorney  for  either  party. 
At  the  next  session  of  the  Legislature  it  was 
enacted,  "  that  no  constable  serving  the  origi- 
nal or  jury  process  in  any  cause,  shall  be  per- 
mitted to  appear  and  advocate  for  either  party 
in  any  such  cause,"  and  that  no  justice  of  the 
peace  shall  be  permitted  to  appear  and  advocate 
for  any  party  before  such  court.  Laws  of  1808, 
sess.  31,  ch.  204,  sees.  26,  27.  This  statute  re- 
ceived a  construction  in  the  cases  of  Phinney  v. 
Earle  and  Kittle  v.  Baker,  9  Johns.,  353  and 
354.  In  both  those  cases  the  constable  ap- 
peared for  the  plaintiff  on  the  return  of  the 
summons,  and  put  in  a  declaration,  to  which 
a  plea  was  put  in  by  the  defendant,  and  the 
cause  adjourned.  No  objection  was  made  to 
the  constable's  appearing.  The  court  said  there 
was  no  error;  that  the  constable  did  not  "ap- 
pear and  advocate."  They  lay  emphasis  upon 
the  fact  that  he  did  not  appear  at  the  trial,  but 
his  appearance  was  confined  to  the  mere  ex- 
hibition of  the  plaintiff's  demand;  and  this, they 
held,  was  not  within  the  Act  of  1808.  This 
provision  of  the  Act  of  1808  was  re-enacted  in 
1813  and  in  1824.  The  Revised  Statutes  seem 
to  embrace  the  former  statute,  with  the  excep- 
tion made  in  its  construction  [n  Phinney  v. 
Earle,  where  the  court  say  that  the  constable 
did  not  appear  and  advocate  within  the  meaning 
of  the  Act,  by  merely  appearing  to  present  the 
note  to  the  justice.  The  Legislature  say  that 
the  constable  shall  not  appear  and  advocate  for 
1026 


either  party  at  the  trial,  but  may  act  as  attor- 
ney in  any  other  stage  or  proceeding  in  the 
cause.  It  would  seem,  therefore,  that  appear- 
ing and  advocating  means  appearing  as  attor- 
ney at  the  trial.  In  this  case,  the  constable  ap- 
peared at  the  trial  and  proved  the  plaintiff's 
cause  of  action;  this  was  within  the  meaning 
of  the  statute,  appearing  and  advocating  at  the 
trial.  The  C.  P.  should,  therefore,  have  re- 
versed the  judgment  of  the  justice. 
Judgment  reversed,  with  single  costs. 

Explained— 45  How.  Pr.,  440. 
Distinguished— 4  E.  D.  S.,  485. 
Cited  in-2  Lans.,  315. 


*WHITAKER,  Impleaded,  etc.        [*75- 

v. 
BROWN. 

Partnership — Note    by  One  Partner    in  Firm 
Name — Liability  of  Firm. 

Where  a  note  is  given  by  a  partner  in  the  name  of 
a  firm  for  money  received  by  him  individually,  the 
other  members  of  the  firm  are  not  liable  unless  the 
money  is  applied  to  the  use  of  the  firm,  with  their 
knowledge  and  approbation. 

Citation— 6  Cow.,  497. 

TERROR  from  the  Yates  C.  P.  Brown  sued 
-1^  Whitaker  and  Norcott  before  a  justice  and 
obtained  judgment.  Whitaker,  who  alone  ap- 
peared, appealed  to  the  Yates  C.  P.,  and  on  the 
trial  in  that  court, the  following  facts  appeared: 
The  suit*was  on  a  promissory  note  for  $26.25, 
given  by  Norcott  in  the  name  of  "Norcott  & 
Co., "a  firm  of  which  Norcott  &  Whitaker  were 
the  partners,  and  who  carried  on  the  grocery 
business.  The  note  was  given  for  the  balance  of 
rent  collected  by  Norcott  as  the  agent  of  one 
Roy,  except  75  cents,  the  price  of  two  turkeys 
left  by  Roy  in  the  grocery  of  Norcott  &  Whit- 
aker to  be  sold.  The  note  bore  date  Aug.  23, 
1828,  was  payable  to  Roy  or  bearer,  no  time  of 
payment  specified,  and  was  transferred  to  the 
plaintiff  in  the  autumn  of  1829.  The  rent  col- 
lected by  Roy  accrued  between  May,  18,26,  and 
May,  1828,  being  an  annual  rent  of  $30  upon 
certain  premises  belonging  to  Roy;  the  sum  of 
$25  of  the  first  year's  rent  was  paid  by  the  ten- 
ant in  repairs,  and  the  residue  and  the  rent  of 
the  succeeding  year  were  paid  quarterly,  and 
received  by  Norcott.  A  few  days  after,  the 
premises,  the  rent  of  which  Norcott  collected, 
were  let  for  the  second  year,  Whitaker  applied 
to  Roy  to  loan  the  firm  $50,  to  pay  an  execu- 
tion then  in  the  hands  of  the  sheriff  against 
Whitaker  &  Norcott.  Roy  did  not  loan  the 
money,  but  a  few  days  thereafter  he  told  Nor- 
cott he  might  collect  the  rent  as  it  became  due, 
and  use  it  in  the  grocery  business,  and  Roy 


NOTE.— Pa/rtneriship—  Power  of  individual  partners 
to  Mnd  the  firm. 

One  partner  cannot  Mnd  the  firm  on  a  note  given 
by  him  for  his  individual  debt.  See  Mercein  v.  An- 
drus,  10  Wend..  461,  noie. 

As  to  how  far  individual  partners  may  bind  the 
firm,  see  generally,  Lansing  v.  Gaine,  2  Johns.,  300, 
note ;  Hackley  v.  Patrick,  3  Johns.,  530.  note:  San- 
ford  v.  Mickfes,  4  Johns.,  224,  note;  Dob  v.  Halsey, 
16  Johns.,  84,  note;  Bruen  v.  Marquand,  17  Johns., 
58,  note ;  Foot  v.  Sabin,  19  Johns.,  154,  note ;  Scher- 
merhorn  v.  Schermerhorn,  1  Wend.,  119.  note ;  Bak- 
er v.  Stackpoole,  9  Cow.,  420,  note ;  Reynolds  v. 
Cleveland,  4  Cow.,  282,  note. 

WEND.  11. 


1888 


MOUNT  v.  WILLIAMS. 


75 


testified  that  he  would  not  have  loaned  the 
money  upon  Norcott's  personal  responsibility. 
The  counsel  for  the  defendant  requested  the 
C.  P.  to  charge  the  jury  to  find  for  the  de- 
fendant, unless  they  were  satisfied  that  the 
rent  received  by  Norcott,  and  for  which  the 
note  was  given,  was  actually  applied  by  Nor- 
cott to  the  use  of  the  partnership,  with  the  con- 
76*]  sent  or  privity  of  Whitaker.  *The  court 
refused  so  to  charge,  and  the  jury  found  for 
the  plaintiff.  The  defendant  having  tendered 
a  bill  of  exceptions,  sued  out  a  writ  of  error. 

Mr.  H.  Welles,  for  plaintiff  in  error. 

Mr.  R.  N.  Morrison,  for  defendant  in  er- 
ror. 

By  the  Court,  Sutherland,  J.  The  note 
was  transferred  to  the  plaintiff  after  it  became 
due,  and  was,  of  course,  subject  to  any  defense 
which  existed  against  it  in  the  hanas  of  the 
original  payee.  Whitaker,  who  alone  appeared 
and  defended  the  suit,  contended  that  the  note 
was  given  for  an  individual  debt  of  Norcott  to 
Roy.for  which  Norcott  had  no  authority  to  give 
the  partnership  paper.  There  is  no  circumstance 
whatever  in  the  case  to  show  that  Whitaker  had 
any  knowledge  of  the  arrangement  betweenRoy 
and  Norcott,  by  which  the  latter  was  authorized 
to  collect  the  rent  due  to  Roy  and  use  it  in  the 
grocery  business,  either  before  or  after  such 
arrangement  was  made,  or  that  Norcott  ap- 
plied the  money  to  the  use  of  the  firm.  The 
only  fact  from  which  it  was  supposed  that  in- 
ference could  possibly  be  drawn  was,  that  some 
time  before,  Whitaker  had  applied  to  Roy  for 
a  loan  of  $50  for  the  partnership,  but  Roy  de- 
clined making  the  loan.  How  long  this  was 
before  the  note  in  question  was  given,  does  not 
appear;  and  there  is  nothing  to  authorize  the 
conclusion  that  there  was  any  connection  be- 
tween the  two  transactions.  I  think,  therefore, 
the  court  should  have  charged,  as  they  were 
requested  by  the  defendant  s  counsel,  that  the 
plaintiff  could  not  recover  unless  Norcott  ap- 
plied the  money  for  which  the  note  was  given 
to  the  use  of  the  firm,  and  with  the  knowledge 
and  approbation  of  Whitaker.  This  was  the 
doctrine  distinctly  held  by  this  court  in  Jaques 
v.  Marquand,  6  Cow.,  497,  a  case  very  analo- 
gous to  this,  so  far  as  the  application  of  this 
principle  is  concerned. 

Judgment  reversed,  and  venire  de  novo. 

Overruled— 16  Wend.,  506. 
Distinguished— 17  Wend.,  48. 
Cited  in-14  Wend.,  157. 
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•MOUNT  ET  AL. 

W.  &  G.  WILLIAMS. 


Bailment* — Contract    to    Manufacture  Boards 
and  Transport  Them  to  Market — Lien. 

Where  a  contract  is  entered  into,  by  which  a  par- 
ty agrees  to  manufacture  boards  for  another  and  to 
transport  them  to  market  at  a  stipulated  price,  and 
provision  is  made  by  the  contract,  giving  the  man- 
ufacturer a  lien  upon  the  boards  which  shall  be  de- 
livered by  him  after  the  delivery  of  a  specified  quan- 
tity;  if  the  whole  quantity  or  boards  made  IB  not 
sufficient  to  enable  the  manufacturer  to  deliver  the 
specified  quantity  and  satisfy  his  lien,  and  such  in- 


NOTB.— Bailment— Hen  of  bailee  for  hire— How 
lost.    See  Moore  v.  Hitchcock,  4  Wend..  292,  note. 
Lien  for  storage,  Schmidt  v.  Blood,  9  Wend.,  268, 
note. 
WEND.  11. 


ability  is  caused  by  the  omission  of  the  other  party 
to  supply  him  with  a  sufficient  number  of  saw-logs 
out  of  which  to  manufacture  boards,  the  common 
law  lien  attaches  to  the  last  quantity  manufactured, 
notwithstanding  the  special  agreement. 

Citations— 4  Wend.,  296;  4  Carr  &  P.,  15:  2  Kent' 
Com.,  634 ;  6  Wend.,  608,  609 ;  3  Bos.  &  P..  492:  7  Cow.' 
680. 

THIS  was  an  action  of  trover,  tried  at  the 
Essex  Circuit  in  June,  1831,  before  the 
Hon.  Esek  Cowen,  one  of  the  Circuit  Judges. 
The  suit  was  brought  for  a  quantity  of  boards 
and  plank  purchased  by  the  plaintiffs  of  one 
Sewall  Cutting,  in  July,  1827,  at  the  price  of 
$600.36,  the  lumber  being  at  the  time  at  White- 
hall, part  on  shore  and  part  in  a  canal  boat;  the 
whole  in  charge  of  one  B.  Myrick.  In  the  au- 
tumn of  1827,  the  lumber  then  being  in  the 
possession  of  the  defendants,  a  demand  was 
made  of  it  by  an  agent  of  the  plaintiffs,  and 
the  defendants  refused  to  deliver  it  up,  alleg- 
ing that  they  had  purchased  it  of  Myrick.  The 
defendants  introduced  a  written  contract  be- 
tween Cutting  and  Myrick,  made  in  Aug., 
1826,  by  which  Cutting  agreed  to  supply  the 
saw-mills  of  Myrick  on  Lake  Champlain  with 
a  quantity  of  saw-logs,  not  less  in  number  than 
3,000, which  Myrick  agreed  to  saw  into  boards, 
plank,  or  other  stuff,  as  should  be  directed  by 
Cutting,  and  of  the  stuff  fit  for  market,  to 
transport  to  Troy,  25.000  pieces  of  boards  or 
plank,  or  other  stuff  equal  to  25,000  boards, 
and  deliver  the  same  by  July  1, 1827;  and  that 
he  would  transport  the  residue  of  the  stuff  as 
soon  after  the  first  of  July  as  it  was  practicable 
for  two  canal  boats  to  accomplish  it.  For  the 
sawing  and  transportation,  Cutting  agreed  to 
pay  for  common  boards  at  the  rate  of  $6.50  per 
100  pieces,  for  common  plank  $8.50  per  100 
pieces,  and  for  other  stuff  in  proportion,  in  the 
following  manner:  on  the  arrival  of  every  boat 
*load  of  lumber  at  Troy,  the  agent  of  [*78 
Cutting  to  pay  one  third  of  the  price  stipulat- 
ed on  the  quantity  delivered,  and  so  on  until 
the  delivery  of  the  whole  quantity  of  25,OttO 
pieces,  when  Myrick  was  to  receive  another 
third  of  the  stipulated  price,  to  be  paid  out  of 
the  avails  of  the  first  lumber  which  should 
thereafter  be  delivered  at  Troy,  and  for  secur- 
ing the  payment  of  which  it  was  agreed  that 
Myrick  should  have  a  lien  thereon;  and  as  to 
the  residue  of  the  lumber,  Myrick,  on  its  de- 
livery, was  to  receive  his  compensation  two 
thirds  in  cash  and  one  third  in  goods.  After 
reading  this  contract,  the  defendants  proved 
that  Cutting  delivered  in  all  only  2.681  logs, 
and  it  was  admitted  that  the  whole  quantity  of 
logs  delivered  would  make  about  27,000  pieces 
of  stuff,  of  which  the  lumber  in  question  was 
a  part.  The  defendants  offered  to  prove  that 
all  the  logs  furnished  by  Cutting  were  sawed, 
that  the  boards  in  controversy  were  the  last 
parcel  made  from  the  logs,  and  that  at  the  time 
of  the  sale  by  Cutting  to  the  plaintiffs,  Cutting 
was  indebted  to  Myrick  about  $600  for  the 
sawing  and  transportation  of  the  boards,  in- 
cluding those  in  controversy.  This  evidence 
was  rejected  by  the  judge,  and  the  jury,  under 
his  charge,  found  a  verdict  for  the  plaintiffs 
for  the  value  of  the  lumber,  with  the  interest 
thereof  from  the  time  of  demand.  The  de- 
fendants move  for  a  new  trial. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 
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By  the  Court,  Nelson,  J.  The  plaintiffs  can  i 
be  in  no  better  situation  in  respect  to  this  lum-  j 
ber  than  Cutting  would  have  been  had  he 
brought  the  suit;  and  if  he  could  not  sustain 
the  action,  they  cannot.  It  is  well  settled  that 
Myrick  at  common  law  would  be  entitled  to  a 
lien  upon  the  lumber  in  question,  both  for  the 
labor  and  expenses  bestowed  in  sawing  the  logs 
into  boards,  and  for  transporting  them  as  a  car- 
rier to  market,  had  there  been  no  special  agree- 
ment in  the  case;  4  Wend.,  296;  4  Carr.  &  P., 
15;  2  Kent,  Com.,  634;  and  until  such  lien  was 
discharged,  an  action  of  trover  would  not  lie. 
6  Wend.,  608,  609. 

79*]  *Could  Cutting,  then,  set  up  the  spe- 
cial agreement  between  him  and  Myrick,  and 
which  he  had  failed  to  perform  in  points  most 
essential  to  the  rights  of  the  latter  under  it,  in 
destruction  of  this  common  law  lien?  I  think 
not.  This  right  of  the  artisan  or  manufacturer 
is  just  and  equitable.and  is  favored  in  the  law. 
3  Bos.  &  P.,  492,  per  Heath,  J.,  and  cases 
above  cited.  Cutting  having  failed  to  comply 
with  those  parts  or  stipulations  of  the  contract 
chiefly  advantageous  to  Myrick,  and  which 
constituted  in  part  the  consideration  for  his 
engagements,  it  would  be  unreasonable  to  hold 
Myrick  to  a  strict  performance,  and  there  is  no 
principle  of  the  law  which  requires  it.  Upon 
the  well  settled  doctrine  of  this  court,  he 
would  be  justified  in  considering  the  agreement 
as  rescinded,  and  might  recover  a  compensa- 
tion for  bis  labor  and  expense  upon  the  quan- 
iummermt,  4  Wend.,  285;  and  if  so,  I  am  un- 
able to  discover  any  good  reason  against  his 
disregarding  the  agreement,  and  falling  back 
upon  his  common  law  rights  in  reference  to 
other  remedies,  which  in  the  above  view  would 
belong  to  him. 

I  have  used  the  name  of  Myrick  instead  of 
the  defendants,  because  the  case  was  so  put  to 
the  judge  in  the  offer  of  evidence  made  and 
rejected;  and  though  it  appears  that  the  de- 
fendants said,  when  the  lumber  was  demanded 
of  them,  that  they  had  bought  it  of  Myrick, 
the  counsel  for  the  defendants,  on  the  argu- 
ment, stated  that  the  fact  was  not  so,  and  if 
the  judge  had  not  decided  against  them,  as- 
suming that  Myrick  had  not  parted  with  the 
property  by  sale,  they  would  have  disproved 
it.  This  is  probably  the  truth  of  the  case,  so 
far  as  the  trial  is  concerned;  for  it  cannot  be 
pretended  that  the  defendants  could  hold  the 
property  by  virtue  of  a  sale  from  Myrick.  His 
lien  gave  him  no  such  power  over  it,  and  the 
very  act  would  be  a  waiver  or  forfeiture  of  his 
lien.  The  property  might  have  been  delivered 
to  the  defendants  for  safe  keeping,  or  in  a  way 
compatible  with  the  continuance  of  the  lien,  7 
Cow.,  680.  On  this  ground  alone,  I  think,  a 
new  trial  should  be  granted. 

Cited  in— 19  Wend.,  432 ;  42  Barb.,  416. 


8O*]  *WILLIAMS  &  CHAPIN  «.  MERLE. 

Sales — Bona  Fide  Purchaser  not  Protected 
against  True  Owner — Broker — Inspection  of 
Pot  and  Pearl  Ashes  under  Statute. 

A  general  purchaser  of  personal  property  is  not 
protected  against  the  claim  of  the  true  owner,  al- 
though he  purchase  in  good  faith  and  for  a  valuable 
consideration,  if  the  vendor  has  no  title  or  author- 
ity to  sell. 
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Nor  is  a  broker  protected  against  such  claim,  al- 
though he  purchase  in  the  regular  course  of  his 
business  in  good  faith,  for  a  fair  price,  and  disposes 
of  the  property  pursuant  to  the  instructions  of  his 
principal  before  suit  brought. 

The  statute  relative  to  the  inspection  of  pot  and 
pearl  ashes  does  not  place  that  article  of  merchan- 
dise upon  a  footing  different  from  that  of  other 
property,  in  reference  to  the  protection  of  the  pur- 
chaser ;  the  Act  does  not  authorize  the  inspector  to 
declare  who  is  the  true  owner. 

Citations— 6  Wend.,  609 ;  16  Johns.,  159 ;  1 R.  8.,  548, 
sec.  66,  77 ;  2  R.  L.,  333,  sec.  3. 

rpHIS  was  an  action  of  trover,  tried  at  the  N. 
J-  Y.  Circuit  in  Oct.,  1831,  before  the  Hon. 
Ogden  Edwards,  one  of  the  Circuit  Judges. 

About  Nov.  1, 1829,  the  master  of  a  tow-boat 
took  by  mistake  4  barrels  of  pot-ashes  from  the 
warehouse  of  the  plaintiffs, who,  and  the  own- 
ers of  the  tow-boat,  occupied  the  same  building 
in  Albany.  The  master,  on  his  arrival  in  N. 
Y.,  having  discovered  the  mistake,  delivered 
the  articles  to  a  clerk  of  the  agents  of  his  prin- 
cipals, who  said  he  would  take  the  ashes  to  an 
inspector's  office  and  advertise  them.  The 
clerk  accordingly  took  them  to  an  inspector's 
office  Nov.  3,  obtained  a  certificate  of  inspec- 
tion, and  Nov.  6,  sold  the  ashes  to  the  defend- 
ant, a  produce  broker,  who  purchased  them 
for  a  Mr.  Patterson,  for  a  fair  price,  and  re- 
ceived the  inspector's  certificate.  Nov.  10  the 
defendant  took  the  ashes  from  the  inspector's 
office,  and  shipped  them  to  the  order  of  his 
principal.  About  Sep.  1,  1830,  the  plaintiffs 
demanded  the  ashes  of  the  defendant,  who  re- 
fused to  account  for  them,  saying  he  had  pur- 
chased and  paid  for  them  a  year  preceding 
the  demand.  "The  judge  intimated  his  opinion 
that  if  the  defendant  had  acquired  the  ashes 
bonafide  by  purchase,  in  the  regular  course  of 
his  business  as  a  broker,  and  had  disposed  of 
them  bonafide,  pursuant  to  the  instructions  of 
his  principal  before  suit  brought,  that  the  ac- 
tion would  not  *lie:  he,  however,  re-  [*81 
fused  to  nonsuit  the  plaintiffs,  and  the  jury, 
under  his  direction;  found  a  verdict  for  the 
plaintiffs  for  the  value  of  the  ashes  and  the  in- 
terest thereof,  reserving  the  question  as  to  the 
plaintiff's  right  to  recover,  for  the  opinion  of 
this  court. 

Mr.  S.  Stevens,  for  the  plaintiffs. 

Mr.  C.  Graham,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  question 
is,  whether  the  plaintiffs  are  entitled  to  recover 
upon  the  facts  of  this  case.  That  they  had  title 
to  the  property  does  not  admit  of  dispute.  Has 
that  title  been  transferred  to  the  defendant, 
and  in  what  manner  ?  The  owner  of  property 
cannot  be  devested  of  it  but  by  his  own  con- 
sent, or  by  operation  of  law.  Morgan,  who 
took  the  property  by  mistake,  certainly  ac- 
quired no  title.  Shankland,  the  clerk,  surely 
had  no  title.  If  the  defendant  has  title,  it  comes 
to  him  from  a  person  who  had  none.  In  the 
language  of  Mr.  J.  Sutherland,  in  Everett  v. 
Coffin,  6  Wend. ,  609:  '  'The  disposing  or  assum- 
ing to  dispose  of  another  man's  goods  with- 
out his  authority,  is  the  gist  of  this  action;  and 
it  is  no  answer  for  the  defendants  that  they 
acted  under  instructions  from  another,  who 
had  himself  no  authority."  This  same  princi- 
ple was  asserted  by  this  court  in  Prescott  v.  De- 
Forest,  16  Johns.,  159,  where  it  was  held  that 
a  landlord  who  distrained  and  sold  the  goods 
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of  his  tenant,  conveyed  no  title  to  the  purchas- 
er, the  distress  being  unauthorized.  The  court 
said,  that  if  Satterlee,  the  landlord,  had  no 
right  to  distrain  and  sell  the  goods,  it  necessa- ' 
rily  follows  that  the  defendant,  though  a  bona 
fide  purchaser  for  valuable  consideration,  ac- 

auired  no  title.  So  far,  then,  as  the  defendant's 
tie  depends  upon  the  purchase  by  him  in  good 
faith,  and  for  valuable  consideration,  it  is  still 
without  foundation,  so  long  as  the  seller  had 
neither  title  nor  authority  to  sell.  The  owners 
were  not  in  fault;  the  property  was  taken  with- 
out their  consent  or  knowledge.  The  maxim 
caveat  emptor  applies;  the  purchaser  must  look 
to  the  seller  for  indemnity. 
82*]  *The  defendant's  counsel  contends, 
that  the  Act  of  the  Legislature  in  relation  to 
the  inspection  of  pot  and  pearl  ashes  has  placed 
that  article  upon  a  different  footing  from  other 
merchandise.  The  Act  declares  that  the  cer- 
tificate of  the  inspector  shall  be  received  as  pre- 
sumptive evidence  of  the  facts  contained  there- 
in ;  and  that  such  ashes  shall  be  sold  in  the 
City  of  N.  Y.  by  the  weigh  note  of  the  inspect- 
or, except  when  sold  by  retail.  1  R.  S. ,  548, 
sees.  66,  77;  see,  also,  2  R.  L.,  333,  sec.  3.  This 
Act  does  not  authorize  the  inspector  to  declare 
who  is  the  owner  ;  he  gives  the  certificate  to 
the  person  in  possession  of  the  ashes,  but  has 
no  power  to  determine  the  question  of  title. 
The  certificate  is  evidence  of  the  facts  of  in- 
spection and  such  other  facts  as  he  is  required 
to  state.  He  is  to  determine  the  quality  ;  to 
mark  the  weight  and  the  tare,  and  some  other 
facts,  such  as  crustings  and  scrapings;  the  dam- 
age appearing  upon  inspection  and  the  cause 
thereof  ;  and  as  to  these  facts,  the  certificate  is 
to  be  presumptive  evidence;  but  surely  of  noth- 
ing more. 

The  defendant  stands  in  no  better  situation 
than  any  other  who  purchases  an  article  from 
a  party  without  title  or  authority,  to  dispose  of 
such  article  ;  in  such  case,  the  purchaser  ac- 
quires no  title.  The  true  owner  has  a  right  to 
reclaim  his  property  and  to  hold  anyone  re- 
sponsible who  has  assumed  the  right  to  dispose 
of  it. 

The  plaintiffs  are,  therefore,  entitled  to  judg- 
ment upon  the  verdict. 

Cited  in— 15  Wend.,  478:  20  Wend.,  22;  22  Wend., 
295, 306 :  10  N.  Y.,  339 :  31  N.  Y.,  493 ;  39  N.  Y.,  447 ;  49 
N.  Y.,  289;  5  Lans.,  432:  3  Barb.,30;  9  Barb., 243;  19 
Barb.,  482 ;  24  Barb.,  419 ;  40  Barb.,  404 ;  47  Barb.,  651; 
50  Barb.,  144 ;  45  How.  Pr.,  494 ;  5  Bos.,  130;  4  Rob.,  37; 

1  Sweeny,  449 :  36  Super.,  276 ;  1  Hilt.,  375:  3  Daly,  52; 

2  Black.,  387,  388 :  16  Wall.,  550  ;  1  Cliff.,  381 ;  43  Mo., 
218 ;  6  Am.  Kep.,  219  (104  Mass.,  177) ;  35  Am.  Rep.,  59 
(63  Ala.,  547). 
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Admission  of  Evidence  Touching  Fraudulent 
Conduct  of  Third  Person  in  Covering  up  Debt- 
or's Property — Charge  to  Jury — New  Trial. 

Upon  the  question  of  the  fraudulent  conduct  of  a 
third  person  in  covering  up  the  property  of  a  debtor 
and  placing  it  beyond  the  reach  of  his  creditors,  ev- 
idence is  admissible  of  other  and  cotemporaneous 
instances  or  transactions  in  relation  to  other  por- 
tions of  the  debtor's  property,  in  which  the  title  was 
nominally  in  such  third  person,  but  the  sale  actually 
made  by  the  debtor,  and  the  consideration  received 
by  him. 

Upon  questions  of  this  description,  depending  on 
various  circumstances,  a  considerable  latitude  is  in- 
dulged in  the  admission  of  evidence. 

where  the  charge  of  a  judge  has  a  tendency  to 
make  an  erroneous  impression  upon  a  jury,  and  to 

.  11. 


mislead  them  in  their  views  of  the  case,  a  new  trial 
will  be  granted. 

ERROR  from  the  Yates  C.  P.  Cary  sued  Ben- 
ham  in  trover  for  a  wagon.  Benham  jus- 
tified the  taking  as  sheriff  of  Yates,  under  an 
execution  in  favor  of  one  Phelps,  against  one 
Blakesley,  in  whose  possession  the  wacon  was 
found.  The  levy  was  made  under  the  execu- 
tion Nov.  16,  1831.  Blakesley  had  been  the 
owner  of  the  wagon,  and  on  the  day  that  Phelps 
obtained  his  judgment,  sold  the  wagon  to  one 
Gurnsey,  who,  in  the  spring  of  1831,  sold  it  to 
Gary,  the  brother-in-law  of  Blakesley,  and 
Blakesley  testified  that  after  Gary  became  the 
owner,  he  borrowed  the  wagon  of  him,  and  had 
the  possession  of  it  the  most  of  the  time  until 
it  was  levied  upon  by  the  sheriff.  There  was 
other  evidence  in  the  case.  The  defendant  of- 
fered to  prove  that  about  the  time  that  Phelps 
obtained  his  judgment,  Blakesley  sold  a  piece 
of  land  to  one  Harris,  and  told  him  that  Cary 
would  execute  the  deed  of  the  land  ;  that  Gary 
did  execute  the  deed  ;  that  Harris  paid  for  the 
land  in  property  which  he  delivered  to  Gary, 
who  immediately  let  Blakesley  have  it  to  his 
own  use  ;  which  evidence  was  objected  to  and 
rejected  by  the  court,  and  the  defendant  ex- 
cepted.  The  court  charged  the  jury  that  there 
were  two  questions  for  them  to  decide  :  First, 
whether  the  sale  from  Gurnsey  to  Gary  was 
bona  fide,  and  secondly,  whether  the  mere  bor- 
rowing of  the  wagon  was  sufficient  to  do  away 
that  sale.  The  judge  who  charged  the  jury  ob- 
served, that  Blakesley  seemed  to  be  an  unfort- 
unate *man;  that  he  was  poor,  and  that  [*84 
his  connection  with  the  plaintiff  was  not  enough 
to  make  the  transaction  fraudulent.  The  de- 
fendant excepted  to  the  charge.  The  jury  found 
for  the  plaintiff,  and  the  defendant  sued  out  a 
writ  of  error. 

Mr.  E.  Van  Buren,  for  plaintiff  in  error. 

Mr.  W.  Cornwall,  for  defendant  in  error. 

By  the  Court,  Sutherland,  J.  The  only 
question  in  the  case  was,  whether  the  wagon 
was  really  the  property  of  Blakesley,  or  wheth- 
er it  belonged  to  the  plaintiff,  Gary.  It  seems 
to  me  a  very  clear  case  of  a  fraudulent  attempt, 
on  the  part  of  Gary  and  Blakesley,  to  cover  up 
the  property  of  the  latter,  and  put  it  beyond 
the  reach  of  his  creditors.  With  a  view  to  the 
question  of  fraud  or  conspiracy  between  Cary 
and  Blakesley.  the  defendant  offered  to  show 
other  instances  or  transactions  about  the  same 
time,  in  relation  to  other  portions  of  Blakes- 
ley's  property,  in  which  the  title  was  nominal- 
ly in  Gary,  but  the  sale  actually  made  by 
Blakesley.  and  the  consideration  received  by 
him.  This  evidence  was  objected  to,  and  re- 
jected by  the  court.  With  a  view  to  the  ques- 
tion of  fraud,  I  think  the  evidence  was  com- 
petent ;  it  was  a  transaction  cotemporaneous 
with  the  one  in  question,  and  upon  questions 
of  this  decription,  depending  on  various  cir- 
cumstances, a  considerable  latitude  is  indulged 
in  the  admission  of  evidence.  The  charge  of 
the  judge  also  was  calculated  to  make  an  erro- 
neous impression  upon  the  jury,  and  to  mis- 
lead them  in  their  views  of  the  case. 

Judgment  reversed,  and  venire  de  no^o. 

Cited  in-12  Wend.,  301 ;  24  Wend.,  227:  40  X.  Y., 
245:  23  Bart...  564 :  7  Bos.,  363:  5  Leg.  Obs.,213;  35N. 
J.  L.,  261;  37  N.  J.  L.,  442;  41  Am.  Dec..  57  (6  Ala., 
390). 
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*DELANO  t>.  BLAKE. 


Note  Taken  by  Infant — Ratification  of  Contract 
by  Delay  of  Eight  Months. 

Where  an  infant  took  the  note  of  a  third  person  in 
payment  for  work  done,and  retained  it  for  8  months 
after  he  came  of  age,  and  then  offered  to  return  it 
and  demanded  payment  for  his  work,  it  was  held, 
in  an  action  for  the  work  and  labor  performed  by 
him,  that  the  retaining  of  the  note  for  such  a  length 
of  time  was  a  ratification  of  the  contract  made  dur- 
ing infancy,  especially  when ,  in  the  meantime,  the 
maker  of  the  note  had  become  insolvent,  the  debt 
lost,  and  the  offer  to  return  made  on  the  heel  of 
that  event. 

Citations— 8  Cow.,  84 ;  Bac.  Abr.,  tit.  Infant,  611, 
612 ;  2  Kent.  Com.,  237,  238. 

THIS  was  an  action  of  assumpsit, tried  at  the 
theOneida  Circuit  in  Oct.,  1831,  before 
the  Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges. 

The  plaintiff  declared  for  work,  labor  and 
services.  It  appeared  that  the  work  declared 
for  had  been  performed,  and  that  the  plaintiff 
had  agreed  to  do  it  and  to  receive  payment  in 
goods  out  of  the  defendant's  store,  and  in  a 
promissory  note  made  by  Loring  Delano,  the 
plaintiff's  brother.  The  work  was  done  in  the 
fall  of  1829,  and  the  defendant  paid  the  plaint- 
iff in  goods  and  in  the  note  of  Loring  Delano, 
which  was  a  note  for  $45.41,  with  interest, 
bearing  date  June  1,  1828  (no  time  of  payment 
specified),  which  the  defendant  indorsed  to  the 
plaintiff  without  recourse  over.  All  this  took 
place  before  the  plaintiff  attained  the  age  of  21 ; 
he  came  of  age  May  10,  1830.  In  the  early  part 
of  Jan.,  1831,  the  plaintiff  tendered  the  note  to 
the  defendant  and  demanded  payment  for  his 
work  ;  the  defendant  denied  that  he  owed  the 
plaintiff  any  thing,  and  refused  to  take  the  note. 
It  appeared  that  Loring  Delano  was  good  for 
the  amount  of  the  note  until  within  8  or  12 
months  before  the  trial  of  the  cause  ;  this  suit 
was  commenced  Jan.  15,  1831.  The  judge 
charged  the  jury  that  the  contract  of  the  plaint- 
iff was  not  void,  but  voidable  only,  and  that  a 
voidable  contract  might  be  affirmed  without 
any  positive  act  of  affirmance  ;  that  the  only 
question  for  them  to  determine  was,  whether 
the  plaintiff  had, within  a  reasonable  time  after 
he  came  of  age,  expressed  his  dissent  to  the 
86*]  contract  *by  offering  to  return  the  note; 
and  if  they  should  be  of  opinion  that  he  did 
not  offer  to  return  the  note  within  a  reasonable 
time  after  he  came  of  age,  they  would  find  a 
verdict  for  the  defendant.  To  this  charge  the 
plaintiff  excepted.  The  jury  found  for  the  de- 
fendant. The  plaintiff  moves  for  a  new  trial. 

Mr.  O.  B.  Matteson,  for  plaintiff. 

Messrs.  Mann  and  Wager,  for  defend- 
ant. 

By  (fie  Court,  Nelson,  J.  In  Qoodsell  v. 
Myers,%  Wend.,479,it  was  decided  that  thousrh 
the  note  of  an  infant  was  not  void  and  only 
voidable,  yet  that,  to  charge  a  party  upon  a 
note  given  during  infancy,  there  must  be  an 
express  promise  to  the  party  in  interest  or  his 
agent,  or  such  an  admission  of  an  existing  lia- 
bility after  the  infant  arrived  of  age,  that  a 
promise  might  be  inferred.  In  that  case,  the 
party  seeking  to  enforce  the  note  was  required 
to  show  affirmatively  a  confirmation  of  the  void- 
able act.  There  the  infant  stood  on  the  defen- 
sive. Here  he  is  the  actor,  and  is  bound  to 
1030 


"•~r~^" 

show  a  disaffirmance  of  the  contract,  by  re- 
turning the  note  before  he  can  call  upon  the 
defendant  for  payment  for  the  work  done,  in 
satisfaction  of  which  the  note  was  received 
during  infancy.  It  may  be  questionable  wheth- 
er, within  the  principle  of  the  case  of  M'Coy 
v.  Huffman,  8  Cow.,  84,  the  plaintiff  can  re- 
cover at  all  for  the  work  and  labor  performed 
by  him,  it  having  been  performed  under  a  spe- 
cial agreement,  which  has  been  executed.  We 
do  not,however,put  the  case  upon  that  ground. 
The  purchase  by  an  infant  of  real  estate  is  void- 
able, but  it  vests  in  him  the  freehold  until  he 
disagrees  to  it,  and  the  continuance  in  posses- 
sion after  he  arrives  of  age  is  an  implied  con- 
firmation of  the  contract.  So  as  to  a  lease,  the 
continuance  in  possession  under  it  after  the 
party  arrive  of  age  is  a  confirmation,  and  he 
must  pay  the  rent.  Bac.  Abr.,  tit.  Infant,  pp. 
611,  612.  We  do  not  say  that  the  retaining  of 
the  note  in  this  case  affords  as  strong  an  infer- 
ence in  favor  of  a  ratification  of  the  contract, 
as  the  continuance  of  the  possession  of  real  es- 
tate, but  the  principle  must  be  the  same.  Aft- 
er the  *plaintiff  came  of  age,  every  in-[*87 
ference  in  relation  to  the  note  should  be  drawn 
against  him,  the  same  as  against  any  other 
adult.  The  holding  of  the  note  by  the  plaint- 
iff 8  months  after  he  arrived  of  age,  before  he 
offered  to  return  it  tothedefendant,is,in  judg- 
ment of  law,  a  ratification  of  the  contract,  es- 
pecially where  in  the  meantime  the  maker  of 
the  note  has  become  insolvent,  the  debt  lost, 
and  the  offer  to  return  made  on  the  heel  of  that 
event.  2  Kent,  Com. ,  237,  238. 

New  trial  denied. 

Distinguished— 8  N.  Y.,  235. 

Cited  in-33  N.  Y.,  543 ;  18  Barb.,  322:  22  Barb.,151; 
24  Cal.,  211 ;  32  Mich.,  32. 


TRADESMEN'S  BANK  e.  ASTOR  ET   AL. 

Joint  Stock  Company,  Liable  to  Bank  for  Mon- 
eys Overdrawn  by  its  Treasurer — General 
Agent's  Authority — Agreement  between  Mem- 
bers of  a  Firm  or  Association  does  not  Affect 
Innocent  Third  Parties. 

Where  a  joint  stock  company  appoint  a  treasur- 
er, who  deposits  the  funds  of  the  association  in  a 
bank,  and  from  time  to  time,  as  such  treasurer, 
draws  his  checks,  which  are  paid  when  presented, 
the  members  of  the  association  are  liable  to  the 
bank  for  moneys  overdrawn  by  the  treasurer,  be- 
yond the  amount  of  the  deposits. 

A  principal  is  liable  for  the  acts  of  a  general 
agent,  although  the  agent  disregards  particular  in- 
structions relative  to  his  agency ;  it  is  otherwise  in 
the  case  of  a  special  agent. 

Where  several  are  liable  for  work  done  for  their 
benefit,  and  a  payment  is  made  to  their  creditor  by 


NOTE.— Principal  and  agent— General  and  special 
agency— Liability  of  principal. 

There  is  an  important  distinction  between  general 
and  special  agency  as  affecting  the  liability  of  the 
principal.  The  principal  is  liable  for  the  agent's  acts 
within  the  general  scope  of  his  authority  though 
contrary  to  nis  private  instructions.  Munn  v.  Com- 
mission Co.,  15  Johns.,  44;  Beals  v.  Allen,  18  Johns., 
363;  Rossiter  v.  Rossiter,  8  Wend.,  494;  Lightbody  v. 
North  Am.  Ins.  -Co.,  23  Wend.,  18 ;  Com.  Bank  of 
Lake  Erie  v.  Norton,  1  Hill,  501;  Exchange  Bank  v. 
Monteath,  26  N.  Y.,  505;  Scott  v.  McGrath,  7  Barb., 
53:  Hill  v.  Miller,  76  N.  Y.,  32;  Winne  v.  Niagara  Ins. 
Co..  13  Weekly  Dig.,  332;  Hewitt  v.  Daviea,  7  Week- 
ly Dig.,  183;  T.  W.  &  W.  Ry.  Co.  v.  Rodrigues,  47  111. 
188;  Minter  v.  Pacific  Ry.  Co.,  41  Mo.,  503;  Reaney  v. 

WEND.  11. 
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a  third  person  at  the  request  of  one  of  the  debtors, 
an  action  lies  agrainat  all  for  moneys  paid  to  their 
use. 

An  agreement  between  the  members  of  a  firm  or 
association  that  neither  shall  make  a  contract  to 
charge  the  other,  does  not  affect  third  persons  ig- 
norant of  such  agreement. 

THIS  was  an  action  of  assumpsit, tried  at  the 
N.  Y.  Circuit  in  June,  1829,  before  the 
Hon.   Ogden    Edwards,   one  of   the  Circuit 
Judges. 

The  defendants  were  members  of  a  joint 
stock  company  for  the  building  of  the  Bowery 
Theater.  Matthew  Reed,  one  of  their  number, 
was  their  treasurer,  and  made  deposits  in  the 
Trademen's  Bank, in  his  character  of  treasurer, 
to  the  amount  of  $34,303.37  and  from  time  to 
time  drew  checks  on  the  Bank  which  were  ac- 
cepted and  paid.  July  15,  1826,  he  drew  a 
check,  as  Treasurer  of  the  Association,  for 
$3,000,  in  favor  of  Messrs.Riley  &  Geer.build- 
ers,  and  delivered  it  to  them  on  account  and 
in  part  payment  of  a  contract  made  with  them 
to  build  the  theater.  The  check  was  presented 
88*]  at  the  *Bank  and  paid.  The  whole 
amount  of  Reed's  checks,  including  the  above 
for  $3,000,  was  $37,457.15,  which  of  course 
exceeds  the  amount  of  deposits  $3,153.78  ;  to 
recover  which  excess  or  amount  overdrawn 
this  action  was  brought.  During  the  whole  of 
the  time  of  the  running  of  this  account,  Reed 
was  president  of  the  Tradesmen's  Bank.  The 
defendants  offered  in  evidence  the  articles  of 
their  Association,  which,  though  objected  to  by 
the  plaintiffs, was  received  by  the  judge;  from 
which  it  appeared  that  the  defendants  were 
proprietors  of  the  stock  of  the  Association  in 
different  proportions.and  had  agreed  between 
themselves  that  they  should  not  be  responsible 
personally  in  any  case  or  upon  any  account,  by 
virtue  of  their  Association,  for  the  contracts  or 
acts  of  each  other,  but  each  proprietor  was  to 
be  responsible  to  the  Association  for  the  con- 
tracts or  acts  of  the  trustees  to  the  extent  of 
his  shares  and  no  further,  and  that  the  trust- 
ees should  not  be  authorized  to  bind  the  mem- 
bers of  the  Association  personally.  It  appeared 
that  Reed  was  the  principal  manager  among 
the  proprietors.  The  plaintiffs  had  a  verdict 
for  the  amount  of  their  demand,  subject  to  the 
opinion  of  this  court. 

Mr.  P.  W.  Radcliff,  for  the  plaintiffs. 
Reed  was  the  authorized  agent  of  the  defend- 
ants; acting  within  the  scope  of  his  authority, 
the  defendants  are  bound  by  his  acts.  15  East, 
408  ;  Paley,  162.  The  defendants  were  liable 
to  Riley  &  Geer.the  payees  of  the  check, under 
the  contract  for  building  the  theater,  and  the 
money  obtained  from  the  plaintiffs  having 
been  applied  to  their  use,  they  are  on  this 
ground  responsible.  5  Johns., 176;  ILd.Raym., 


225.  The  articles  of  association  ought  not  to 
have  been  received  in  evidence,  it  not  being 
shown  that  the  plaintiff  shad  knowledge  of  their 
contents:  but  there  is  nothing  in  those  articles 
to  exempt  the  defendants  from  liability. 

Mr.  J.  Anthon,  for  defendants.  Reed  was 
not  the  general  agent  of  the  defendants  ;  he 
was  merely  their  treasurer, and  as  treasurer  of 
the  Association,  he  was  limited  in  his  powers 
in  his  dealings  with  the  Bank,  to  the  amount 
of  the  defendant's  deposits.  When  he  over- 
drew, he  acted  in  his  own  wrong,  and  not  as 
*the  agent  of  the  defendants, and  is  alone  (|*89 
responsible.  Besides,  Reed  being  the  president 
of  the  Bank,  the  Bank  must  be  deemed  to  have 
had  notice  that  he  exceeded  his  authority.  8 
T.  R.,  757  ;  1  Esp.  Cas.,  Ill ;  2  Johns.,  48  ;  6 
Cow. .  354. 

By  tlie  Court,  Savage,  Ch.  J.  Upon  the 
evidence  on  the  part  of  the  plaintiffs  alone,  I 
think  there  can  be  no  doubt  of  their  right  to 
recover  Reed  was  one  of  the  trustees  of  the 
Association ;  he  was  their  treasurer,  and  as 
such,  their  financial  agent;  he  received  all  the 
funds  of  the  Association,  deposited  them  in 
the  Bank,  and  drew  them  out  and  appropriat- 
ed them  to  the  object  for  which  they  were  in- 
tended. He  drew  as  agent  of  the  Company 
(and  such  he  was),  and  it  was  an  act  within 
the  general  scope  of  his  agency;  his  principals 
are,  therefore,  liable. 

Even  independent  of  the  special  character 
of  Reed  as  treasurer  and  agent,  I  think  the  de- 
fendants are  liable.  They  had  associated  to- 
gether to  build  the  Bowery  Theater;  they  had 
contracted  with  Geer  &  Riley  to  rent  the  build- 
ing, and  the  plaintiffs  at  the  request  of  one  of 
the  joint  contractors,  advanced  to  the  builders 
$3,000,  which  was  applied  upon,  the  joint  con- 
tract of  all  the  defendants.  They  have  all  had 
the  benefit  of  this  money;  it  is,  therefore, 
money  paid  to  their  use.  Suppose  the  money 
had  not  been  paid,  an  equal  amount  would  be 
due  to  Geer  &  Riley  upon  their  contract;  and 
though  the  contract  was  made  in  the  name  of 
the  trustees,  there  is  no  doubt  that  all  the  joint 
proprietors  would  be  responsible  to  the  build- 
ers. 

That  Reed  was  at  the  same  time  president  of 
the  Tradesmen's  Bank  can  make  no  difference. 
He  may  or  may  not  have  known  that  his  ac- 
count was  overdrawn.  In  the  view  which  I 
have  taken  of  the  question,  that  fact  is  not  ma- 
terial; but  if  it  were  otherwise,  there  is  no  ev- 
idence that  he  knew  how  the  account  stood 
when  the  draft  in  question  was  drawn. 

The  articles  of  association  do  not  affect  the 
plaintiffs  in  this  suit.  Those  articles  were  in- 
tended to  govern  the  members  in  the  manage- 


Culbertson.  21  Pa.  St..  507;  Butter  v.Maplee,  76  U.  S. 
(9  Wall.).  766;  Calais  Steamboat  Co.  v.  Van  Pelt,  67 
U.  S.  (2  Black.),  372;  Todd  v.  Einly,  7Mees.  &  W.,  427; 
Sykes  v.  Giles,  5  Mees.  &  W.,  645;  East  India  Co.  v. 
Hensley,  1  Esp.,  Ill;  Flerayng  v.  Hector,  2  Mees.  & 
W.,  178. 

The  authority  nf  a  special  agent  must  be  strict lu 
pursued  to  Mtid  the  principal.  Munn  v.  Commission 
Co.,  15  Johns.,  44;  Beals  v.  Allen,  18  Johns.,  363;  Del- 
afleld  v.  State  of  Illinois,  2rt  Wend..  193;  2  Hill,  159; 
Batty  v.  Carswell,  2  Johns.,  48:  Nixon  v.  Palmer,  8 
N.  Y/.,  398;  Davenport  v.  Buckland.  Hill  &  D..  75; 
Deming  v.  Bailey,  2  Robt.,  1:  Martin  v.  Farnsworth, 
49  N.  Y..  555;  Collins  v.  Ralli.  20  Hun,  246;  85  N.  Y., 
•837;  Meiggs  v.  Meiggs,  15  Hun.  453;  Andrews  v. 
Kneeland,  6  Cow..  354;  Williams  v.  Walker,  8Sandf. 

WEND.  11. 


Ch.,  325;  Thompson  v.  Stewart,  3  Conn.,  172;  Gordon 
v.  Buchanan,  5  Yerg.,  71;  East  India  Co.  v.  Hensley, 
1  Esp.,  Ill;  Flemyng  v.  Hector,  2  Mees.  &  W.,  178; 
Jordan  v.  Norton,  4  Mees.  &  W..  155;  Waters  v. 
Brogden,  1  Younge  &  J.,  457;  Todd  v.  Emly,  7  Mees. 
&  W..  427.  See,  also,  Anderson  v.  Coonley.  21  Wend.. 
279;  McNeil  v.  Tenth  Nat.  Bk..  46  N.  Y.,  325;  7  Am. 
Kep.,  341;  Merchants'  Bk.  v.  Livingston,  74  N.  Y., 
223:  Talmage  v.  Third  Nat.  Bk..  91N.  Y.,  531:  Blane 
v.  Proudflt,  3  Call,  202;  Snow  v.  Perry,  9  Pick.,  539; 
Stollenwerck  v.  Thacher,  115  Mass.,  224. 

As  to  the  distinction  between  general  and  special 
agency,  see  Jeffrey  v.  Bigelow.  13  Wend.,  518,  note. 

See,  generally,  2  Kent,  Com.,  620,  621;  1  Pars.  Cont., 
41.  42;  Calrnes  v.  Bleecker,  12  Johns.,  300,  note. 
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ment  of  their  concerns;  but  as  the  plaintiffs 
had  no  notice  of  those  articles,  they  are  not 
9O*]  concluded  by  *them.  The  defendants 
are  subject  to  the  liability  of  joint  proprietors 
and  of  principals  for  the  acts  of  a  general 
agent  acting  within  the  scope  of  his  authority. 
If  a  general  agent  receive  particular  instruc- 
tions, which  he  disregards,  his  acts  as  agent 
are  nevertheless  binding  upon  his  principals. 
For  instance,  he  is  authorized  to  sell  an  article 
at  a  particular  price,  and  he  sells  for  less,  the 
sale  is  good  ;  but  if  a  special  agent  were  to  do 
so,  the  sale  would  be  void.  If  several  persons 
become  partners,  and  agree  among  themselves 
that  neither  shall  make  any  contract  to  charge 
the  other,  such  agreement  between  the  part- 
ners will  not  affect  strangers  having  no  notice 
of  it.  As  between  the  firm  and  the  public,  the 
liability  of  the  firm  will  be  controlled  by  the 
general  law  of  partnership.  So  in  this  case, 
the  agreement  between  the  proprietors,  being 
unknown  to  the  Bank,  can  have  no  influence 
on  the  decision  of  this  case,  and  regularly 
should  not  have  been  received  in  evidence. 

1  am,  therefore,  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment. 

Cited  in-36  N.  Y.,  605 ;  3  Trans.  App.,  274 ;  4  Barb., 
373;  2  Abb.  N.  C.,  334. 


EASTON  ET  AL.  t>.  CALENDAR. 

Erroneous  Apportionment  of  School  District  Tax 
by  Trustees — Trustees  not  Liable  in  Trespass 
for  Causing  Sale  of  Property  in  Collecting 
Such  Tax — Subordinate  Tribunals  not  Liable 
for  Acts  Growing  out  of  Error  in  Judgment 
— Remedies — Practice — Parties. 

Where  a  school  district  tax  is  voted,  the  trustees 
in  apportioning  the  same  among  the  taxable  inhab- 
itants, must  apportion  only  the  sum  voted,  and  not 
make  the  apportionment  upon  it  and  the  percent- 
age allowed  the  collector ;  where,  however,  the  ap- 
portionment was  made  upon  the  sum  voted  and  the 
percentage,  although  erroneous,  it  was  held  that 
the  trustees  were  not  liable  in  trespass  for  causing 
property  to  be  sold  in  the  collection  of  such  tax. 

So  it  was  also  held,  that  they  were  not  chargeable 
as  trespassers,  where  they  had  omitted  to  insert  the 
names  of  all  the  taxable  inhabitants,  there  being  no 
evidence  of  mala  fides. 

In  these  cases,  the  remedy  of  a  party  aggrieved  is 
by  appeal  to  the  Superintendent  of  Common  Schools 
or  by  suing  out  a  common  law  certlarari. 

Subordinate  tribunals  are  not  liable  as  trespassers 
for  acts  done,  growing  out  of  an  error  in  Judg- 
ment. 

Where  trespass  is  brought  in  a  Justice's  court 
against  three,  only  two  of  whom  are  brought  into 
court  and  Join  issue,  and  Judgment  is  rendered  in 
their  favor  by  the  justice,  and  the  plaintiff  sues  out 
a  certiorari,  and  the  C.  P.  reverse  the  Judgment  and 
91*1  render  judgment  for  costs  of  the  *certtorari 
against  all  three  defendants,  such  Judgment  is  er- 
roneous and  will  be  reversed  on  writ  of  error. 

Citations— 1 R.  8..  478,  sees.  01,  481,  sec.  75:  482,  sees. 
76,  77,  78:  486,  sec.  104;  487,  sees.  110,  111 :  9  Wend.,  42; 
8  Cow.,  184 ;  3  Johns.  Cas.,  107 ;  19  Johns.,  42  ;  1  Cai., 
90.  594  ;  13  Johns..  444 ;  5  Wend.,  177 ;  17  Johns.,  145 ;  2 
Cow.,  648 ;  9  Cow.,  64 ;  12  Johns.,  434. 

ERROR  from  the  Onondaga  C.  P.     Calen- 
dar sued  Easton  and  two  others,  trustees 
of  a  school  district,  in  trespass,  they  having  is- 

NOTB.— Jwlicial  officers— Peritnnal  liability  of.  For 
a  full  discussion,  see  Henderson  v.  Brown,  1  Cai., 
92,  note;  Seaman  v.  Patten,  2  Cai.,  312.  note;  Yates 
v.  Lansing,  (t. Johns.,  395,  note;  Wallsworth  v,  M'Cul- 
lough,  10  Johns..  93,  note. 
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sued  a  warrant  by  virtue  of  which  was  sold  a 
cow  belonging  to  him.  The  defendants  justi- 
fied under  a  vote  of  a  district  meeting  to  raise 
by  tax  the  sum  of  $168.75  to  repair  the  district 
school-house.  The  trustees  made  out  a  tax  list, 
purporting  to  contain  the  names  of  the  taxable 
inhabitants  of  the  district,  setting  opposite  the 
name  of  each  inhabitant  the  amounts  of  his  as- 
sessment, and  of  tax  to  be  paid  by  him.  Cal- 
endar's name  was  on  the  list;  the  amount  of 
tax  to  be  paid  by  him  was  set  down  at  $11.59; 
and  the  whole  amount  of  tax  to  be  paid  in  the 
district,  according  to  the  list,  was  $177.65.  The 
warrant  issued  by  the  trustees  directed  the 
collector  to  "collect  from  each  of  the  inhabit- 
ants in  the  annexed  tax  list  named,  the  sum 
of  money  set  opposite  to  his  or  her  name  in 
said  list,  and  within  thirty  days  after  receiving 
this  warrant,  to  pay  the  amount  thereof,  col- 
lected by  you  (retaining  five  percent,  for  your 
fees),  into  the  hands  of  the  trustees,  etc."  It 
was  proved  on  the  part  of  the  plaintiff  that  the 
names  of  three  individuals  who  lived  in  the 
district  were  not  on  the  tax  list,  and  that  those 
innividuals  owned  farms  situate  in  the  dis- 
trict. On  the  part  of  the  trustees,  it  was  proved 
that  there  were  other  individuals  besides  those 
named  on  the  tax  list,  who  resided  in  the  dis- 
trict and  whose  names  were  not  on  the  list,  but 
the  witnesses  could  not  say  whether  they  were 
or  were  not  taxable.  The  suit  was  commenced 
before  a  justice  by  summons,  which  was  served 
personally  on  two  of  the  defendants,  viz. :  S. 
Favor  and  J.  Easton,  and  by  copy  on  Everson, 
the  third  defendant.  On  the  return  of  the 
summons,  Everson  did  not  appear,  the  other 
two  defendants  did  appear,  and  joined  issue 
with  the  plaintiff ;  which  issue  was  subsequent- 
ly tried  before  the  justice,  and  judgment  ren- 
dered in  favor  of  the  defendants  for  costs.  The 
plaintiff  sued  out  a  certiorari  to  the  Onondaga 
C.  P.,  which  court  reversed  the  judgment  of 
the  justice,  and  rendered  judgment  for  the 
costs  of  prosecuting  the  certiorari  in  favor  of 
Calendar  *against  Favor,  Easton  and  Ev-[*92 
erson.  Whereupon  the  defendants  sued  out  a 
writ  of  error. 

Messrs.  H.  Worden  and  J.  Watson,  for 
plaintiffs  in  error. 

Mr.  H.  C.Van  Schaack,  for  defendant  in 
error. 

By  the  Court,  Nelson,  J.  The  inhabitants 
of  a  school  district  are  empowered  to  lay  a  tax 
on  themselves  for  specified  purposes,  1  R.  S., 
478,  sec.  61;  and  the  trustees  of  such  district 
are  required  to  make  out  a  tax  list  whenever  a 
district  tax  is  voted,  containing  the  names  of 
all  the  taxable  inhabitants  residing  in  the  dis- 
trict at  the  time  of  making  out  the  list,  and  the 
amount  of  tax  payable  by  each  inhabitant,  set 
opposite  to  his  name;  and  to  annex  to  such 
tax  list  a  warrant  directed  to  the  collector  of 
the  district  for  the  collection  of  the  sums  in 
such  list  mentioned,  with  five  cents  on  each 
dollar  thereof  for  his  fees.  Id.,  481,  sec.  75. 
The  collector  is  allowed  five  cents  on  every 
dollar  collected  and  paid  over  by  him.  Id., 
486,  sec.  104.  On  failure  to  collect  the  tax  upon 
the  warrant,  the  trustees  in  certain  specified 
cases  may  sue  and  recover  it  in  their  official 
names.  The  better  opinion,  I  think,  is,  that 
the  collector  is  not  entitled  to  the  five  per  cent, 
upon  his  fees,  and  that  the  apportionment 
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made  by  the  trustees  in  this  case  was  erroneous 
in  this  respect.  The  trustees  are  to  make  out 
the  tax  list  of  every  district  tax  voted,  and  the 
amount  of  such  tax  payable  by  each  inhabit- 
ant is  to  be  set  opposite  his  name.  The  war- 
rant is  to  direct  the  collector  to  collect  the  sums 
in  such  list,  with  (that  is,  in  addition)  five  cents 
on  each  dollar  thereof  for  his  fees.  This  per- 
centage he  is  entitled  to  only  on  condition  of 
collecting  and  paying  it  over;  if  he  does  not 
collect  the  tax,  in  certain  cases  the  trustees 
may  sue  for  and  recover  it;  but  surely  they  are 
not  entitled  to  the  collector's  fees,  which  would 
or  might  be  recovered,  if  the  per  centage  is  in- 
cluded in  the  apportionment.  But  conceding 
this  to  be  error  on  the  part  of  the  trustees.and 
also  that  they  erred  in  omitting  to  insert  the 
names  of  all  the  taxable  inhabitants,  does  it 
follow  that  they  are  trespassers?  Their  duties 
are  various:  some  partake  of  a  judicial  and 
some  of  a  ministerial  character,  while  in  oth- 
93*]  ers  *they  may  be  considered  as  actors  or 
parties.  9  Wend.,  43.  Their  acts  and  pro- 
ceedings should,  therefore,  be  tried  and  tested 
by  principles  well  settled,  which  define  with 

Erecision  and  justice  their  duties  and  responsi- 
ilities.  The  range  of  their  official  acts  im- 
posed upon  them  by  law,  embracing  these  dif- 
ferent functions,  it  is  the  duty  of  the  court  to 
separate  them,  and  apply  to  each,  as  it  comes 
up  for  consideration,  its  appropriate  principle. 
The  business  of  these  officers  is  often  perplexed 
and  embarrasing,  and  their  conduct,  when  act- 
ing in  good  faith  and  within  the  scope  of  their 
powers,  should  be  viewed  with  indulgence  by 
the  court,  and  deserves  the  most  liberal  in- 
tendment  of  the  law.  The  apportionment  of 
the  tax  voted  among  the  taxable  inhabitants  is 
in  my  opinion,  to  a  certain  extent,  in  the  nat- 
ure of  a  judicial  act.  The  trustees  are  to  de- 
termine who  are  and  who  are  not  taxable  with- 
in the  provisions  of  the  statute;  they  are  then 
to  apportion  to  each  his  share  according  to  the 
value  of  his  real  and  personal  estate,  and  in 
some  cases  they  are  obliged  to  fix  such  value. 
Sections  76-78,  p.  482,  show  that  the  duty  of 
ascertaining  the  taxable  inhabitants  is  involved 
in  considerable  difficulty,  and  that  an  error  in 
this  respect  may  arise  as  well  from  a  misjudg- 
ment  of  the  law  on  the  part  of  these  officers, 
as  a  mistake  in  fact.  They  are  bound  to  act 
and  to  exercise  their  best  judgment  in  the  ap- 
portionment of  the  tax;  and  if  they  confine 
thomselves  within  the  limits  of  the  statute, 
though  they  may  err  in  point  of  law  or  in 
judgment,  they  should  not  be  either  civilly  or 
criminally  answerable,  if  their  motives  are 
pure.  This  is  the  rule  applicable  to  public  of- 
ficers, bound  to  exercise  their  deliberative 
judgments  in  the  discharge  of  their  official  du- 
des, and  is  applicable  to  all  inferior  magis- 
trates, and  others  called  to  the  performance 
of  functions  in  their  nature  and  character  ju- 
dicial, while  acting  within  their  jurisdiction 
and  the  scope  of  their  powers.  The  liabilities 
and  immunities  of  these  officers  were  exam- 
ined by  the  Chief  Justice  in  Cunningham  v. 
Bucklin,  and  the  principles  upon  which  they 
are  held  personally  liable  for  official  errors  cor- 
rectly stated.  8  Cow.,  184,  and  cases  cited. 

The  plaintiff  below  was  not  without  his  rem- 
edy, 1  R.  8.,  487.  sees.  110,  111;  and  theamend- 
94*]  ment  of  the  law,  Apr.  30,  *1830,  pro- 
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vides  that  any  person  conceiving  himself  ag- 
grieved in  consequence  of  any  decision  made 
by  the  trustees  of  any  district  in  paying  any 
teacher,  or  concerning  any  other  matter  under 
the  present  title  (which  includes  the  whole  of 
the  School  Act),  may  appeal  to  the  Superin- 
tendent of  Common  Schools,  whose  decision 
shall  be  final.  This  provision  was  intended 
for  what  it  practically  is,  a  cheap  and  expedi- 
tious mode  of  settling  most,  if  not  all,  of  the 
difficulties  and  disputes  arising  in  the  course 
of  the  execution  of  the  law.  A  common  law 
certiorari  would,  no  doubt,  lie  from  this  court 
to  the  trustees,  to  bring  up  and  correct  any 
erroneous  proceeding  not  concluded  by  an  ad- 
judication of  the  Superintendent,  or  in  a  case 
where  his  powers  were  inadequate  to  give  the 
relief  to  which  the  party  was  entitled. 

I  admit  the  soundness  of  all  the  principles 
relied  on  in  the  argument  of  the  defendant  in 
error,  namely :  that  when  a  special  power  is 
granted  by  statute  affecting  the  property  of 
individuals,  it  must  be  strictly  pursued,  and 
appear  to  be  pursued  on  the  face  of  the  pro- 
ceedings ;  that  when  a  statute  confers  a  new 
power  upon  justices  of  the  peace,  they  must 
proceed  in  the  mode  prescribed  by  the  statute; 
that  inferior  jurisdictions,  not  proceeding  ac- 
cording to  the  course  of  the  common  law,  are 
confined  strictly  to  the  authority  given  them, 
and  can  take  nothing  by  implication,  but  must 
show  their  power  expressly  given  in  every  in- 
stance. 3  Johns.  Cas.,  107;  19  Johns.,  43;  1 
Cai.,  594.  These  are  wholesome  principles, 
and  should  never  be  overlooked  in  determining 
the  duties  or  reviewing  the  proceedings  of 
subordinate  tribunals.  But  what  is  the  rem- 
edy ?  Does  every  departure  from  the  statute, 
or  error  in  the  course  of  the  proceedings  under 
it,  necessarily  make  the  officer  and  all  con- 
cerned trespassers  ?  Clearly  not.  Where  the 
party  or  inferior  magistrate,  or  anyone  acting 
in  that  character,  extends  the  power  of  the 
court  or  statute  to  a  case  to  which  it  cannot  be 
lawfully  extended,  they  become  trespassers, 
and  are  amenable  to  the  party  aggrieved  as 
such.  Suydam  v.  Keys,  13  Johns.,  444,  is  an 
illustration  of  this  principle.  There  the  trust- 
ees of  a  school  district  apportioned  a  tax,  and 
directed  the  collector  in  the  warrant  to  collect 
it  from  the  plaintiffs,  who  were  not  liable  to  be 
taxed  *in  the  district,  and  it  was  cor-  [*95 
rectly  held  that,  so  far  as  the  trustees  were 
concerned,  they  had  no  jurisdiction,  and  were 
trespassers.  I  agree  with  Judge  Marcy,  in  Sava- 
cool  v.  Boughton,  5  Wend.,  177,  that  the  decis- 
ion in  that  case,  subjecting  the  collector  as  a, 
trespasser,  cannot  be  supported,  but  there  can 
be  no  doubt  the  trustees  were  trespassers,  upon 
established  principles. 

Where  the  magistrate  or  officer  has  jurisdic- 
tion of  the  subject-matter,  and  errs  only  in  the 
exercise  of  it,  his  acts  are  not  void,  but  void- 
able, and  the  only  remedy  is  by  certiorari  or 
writ  of  error.  The  books  are  full  of  illustra- 
tions of  this  principle.  Henderson  v.  Brown,  1 
Cai.,  93,  is  one.  There  it  was  held,  by  a  ma- 
jority of  the  court,  that  an  error  by  the  as- 
sessors, under  the  Act  of  Congress  of  July  19, 
1798,  in  assessing  the  new  theater  in  the  City 
of  N.  Y.  as  a  dwelling  house,  did  not  subject 
the  collector  as  a  trespasser  for  entering  and 
collecting  the  tax,  on  the  ground  that  the  as- 
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sessors  had  jurisdiction  of  the  subject-matter, 
and  the  error  was  one  of  judgment  in  the  law- 
ful exercise  of  it.  Thompson  and  Radcliff ,  JJ. , 
dissented,  and  held  the  assessors  and  collector 
liable ;  contending  the  former  had  exceeded 
their  authority  in  making  the  assessment.  The 
doctrine  of  the  majority  of  the  court  has  been 
since  repeatedly  recognized  and  applied.  In 
Butler  v.  Potter,  17  Johns.,  145,  it  was  held, 
where  a  justice  has  no  jurisdiction  whatever, 
and  undertakes  to  act,  his  acts  are  coram  non 
judice  and  void;  but  if  he  has  jurisdiction,  and 
errs  in  the  exercise  of  it,  his  acts  are  voidable 
only.  Griffin  v.  Mitchell,  2  Cow. ,  548 ;  Colmn 
v.  Luther,  9  Id.,  64.  I  may  add,  the  case  of 
Henderson  v.  Brawn  is  an  authority  to  show 
that  the  proceedings  of  the  trustees  in  making 
the  assessment  in  this  case  are  quasi  judicial. 
Without  pursuing  the  examination  further,  I 
am  satisfied  trespass  will  not  lie  against  the  de- 
fendants below,  and  the  judgment  of  the  C. 
P.  should  be  reversed. 

There  is  an  error  in  the  case  that  does  not 
touch  the  merits,  but  which  also  I  think  fatal  to 
the  judgment  below.  The  summons  was  served 
on  Everson  by  copy,  and  only  Favor  and  East- 
on  appeared  and  joined  issue.  The  judgment 
before  the  justice  was  in  their  favor  against 
96*]  Calendar.  The .  writ  of  certwrari  '"'in- 
cludes Everson,  and  the  judgment  in  the  C.  P. 
is  against  him,  as  well  as  the  other  defendants, 
for  costs.  The  judgment  as  to  him  is  erroneous, 
and  the  only  remedy  is  a  reversal  of  the  whole 
judgment.  12  Johns.,  434. 

Judgment  reversed,  with  double  costs. 

Judicial  officers— Liability  of —Remedy  against. 
Distinguished— 19  Wend.,  62;  58  N.  Y.,  89;  19  Barb., 
25. 

Doubted— 7  Am.  Rep.,  580  (6  Kan.,  509). 

Cited  in— 21  Wend.,  555 ;  24  Wend.,  270 :  1  Denio, 
219,  540 ;  3  Denio,  121 :  35  N.  Y.,  252 :  43  N.  Y.,  114 ;  51 
N.  Y.,  15 ;  26  Hun,  502 ;  10  Barb.,  294 ;  19  Barb.,  291 ; 
21  Barb.,  211 ;  38  Barb.,  42;  41  How.  Pr.,  499 ;  16  Mich., 
236. 

Common  schools— Appeal  to  superintendent.  Cited 
in— 3  Denio,  177  ;  19  Hun,  613. 

Judgment— Cannot  be  reversed  in  part  and  affirmed 
in  part.  Distinguished— 17  Wend.,  435. 

Cited  in-16  Wend..  52. 

Inferior  tribunals— Proceedings  attacked  collater- 
<jlly— Latitude  in  favor  of  jurisdiction.  Cited  in— 2 
Abb.  App.  Dec.,  173;  3  Trans.  App.,  201 ;  49  Barb., 
•91 ;  4  Abb.  N.  S.,  477. 

Also  cited  in— 28  Hun,  330. 


M'PHERSON  v.  L.  RATHBONE  ET  AL. 

When  and  How  Handwriting  of  Witness  to 
Sealed  Instrument  may  be  Proved — Partner- 
ship. 

A  sealed  instrument,  attested  by  a  subscribing 
witness,  maybe  proved  by  proving  the  handwriting 
of  the  witness,  if  his  absence  be  accounted  for,  as 
that  he  is  dead,  or  cannot  be  found  after  diligent 
Inquiry,  or  resides  beyond  the  reach  of  the  process 
of  the  court. 

If  the  handwriting  of  the  witness  cannot  be 
proved,  and  an  ineffectual  effort  to  prove  it  by  the 
brother  of  the  witness  is  sufficient  evidence  of  such 


NOTE.— Partnership —Power  of  individual  part- 
ner* to  hind  firm  after  dissolution.  See  Lansing  v. 
«ain<-,  2  Johns,  300,  note;  Hackley  v.  Patrick,  3 
Johns..  536,  note;  Sandford  v.  Mickles,  4  Johns.,  224. 
note. 

As  to  how  far  individual  partners  may  bind  the 
firm,  see,  generally,  Whitaker  v.  Brown,  ante,  p.  75, 
note*  there  cited. 
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inability,  the  instrument  may  be  proved  by  proving 
the  handwriting  of  the  party. 

It  seems  that  though  a  partner  cannot,  after  dis- 
solution, bind  his  copartner  to  the  payment  of  a 
debt  by  a  note,  yet  he  may  liquidate  a  previous  ac- 
count, as  by  so  doing  he  does  not  create  a  debt ;  that 
was  previously  in  existence. 

Citations— 2  Stark.  Ev.,  337,  341,  n.  1,  342;  1  Phil. 
Ev.,  419, 420 ;  5  Cow.,  485 ;  9  Cow.,  148 ;  1  Bos.  &  P..  300. 

THIS  was  an  action  of  assumpsil,  tried  at  the 
Albany  Circuit  in  Sep.,  1831,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  suit  was  against  Lyman  Rathbone,  Moses 
Rathbone  and  Samuel  Rathbone  ;  the  declara- 
tion was  for  goods  sold  and  delivered,  and  also 
contained  the  money  counts.  The  plaintiff 
claimed  to  recover  for  goods  sold  in  Sep., 
1825,  and  July,  1826.  To  prove  the  partner- 
ship of  the  defendants,  he  offered  in  evidence 
a  memorandum  of  dissolution  of  partnership, 
signed  and  sealed  by  Samuel  Rathbone  alone, 
bearing  date  Aug.  15,  1826,  in  which  it  was 
stated  that  a  partnership  had  existed  between 
the  defendants,  and  was  on  that  day  dissolved 
by  mutual  consent.  This  evidence  was  object- 
ed to  by  the  defendants,  but  the  objection  was 
overruled,  and  the  defendants  excepted.  The 
plaintiff  next  introduced  articles  of  partner- 
ship entered  into  by  the  defendants,  bearing 
date  in  May,  1823,  by  which  they  agreed  to 
enter  into  copartnership  as  merchants,  under 
the  name  and  firm  of  <rL.  Rathbone  &  Co.," 
*the  partnership  to  continue  as  long  as  [*O7 
the  parties  should  mutually  agree  to  its  con- 
tinuance. The  articles  purported  to  be  signed 
and  sealed  by  the  three  defendants,  and  to  have 
been  executed  in  the  presence  of  H.  A.  Rath- 
bone.  The  plaintiff  called  Samuel  Rathbone, 
Jr.,  to  prove  the  signature  of  H.  A.  Rathbone, 
the  subscribing  witness.  He  testified  that  he 
was  the  son  of  the  defendant,  Samuel  Rath- 
bone,  and  brother  of  Henry  A.  Rathbone,  who 
was  at  the  time  of  the  trial  a  resident  of  the 
State  of  Tennessee ;  that  he  did  not  know  the 
signature  of  H.  A.  Rathbone,  subscribed  to 
the  articles  as  a  witness,  to  be  the  handwriting 
of  his  brother  Henry  A.  Rathbone ;  that  he 
did  not  think  it  resembled  the  present  hand- 
writing of  his  brother,  and  that  he  did  not 
know  his  handwriting  at  the  date  of  the  arti- 
cles. Upon  this  evidence  the  plaintiff  offered 
to  prove  the  handwriting  of  the  defendant, 
Samuel  Rathbone,  subscribed  to  the  articles ; 
the  defendant  objected  to  such  proof,  insisting 
that  either  the  subscribing  witness  must  be 
produced  or  his  handwriting  proved.  The 
judge  overruled  the  objection,  and  the  defend- 
ants excepted ;  whereupon  the  signatures  of 
Samuel  Rath  bone  and  of  Lyman  Rathbone  were 
proved,  and  the  articles  were  read  in  evidence 
as  their  admission  of  the  partnership.  It  was 
further  proved  that  at  the  time  of  the  existence 
of  the  partnership  the  other  defendant,  Moses 
Rathbone,  was  always  reputed  to  be  a  member 
of  the  firm.  A  witness  for  the  plaintiff  then 
testified  that  in  Mar.,  1827,  he  presented  an  ac- 
count of  the  items  of  the  plaintiff's  demand  to 
Lyman  Rathbone,  who  admitted  the  same  to 
be  correct,  and  gave  his  note  for  the  balance 
stated  to  be  due,  signing  the  same  in  the  part- 
nership name,  to  wit:  "L.  Rathbone  &  Co." 
The  note  was  produced  and  deposited  with  the 
clerk  of  the  circuit,  and  the  jury,  under  the 
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charge  of  the  judge,  found  a  verdict  for  the 
plaintiff  for  the  amount  of  his  demand,  with 
interest.  The  defendants  having  tendered  and 
obtained  a  bill  of  exceptions  to  be  signed, 
move  for  a  new  trial. 

Mr.  S.  Stevens,  for  the  defendants,  in 
sisted  that  the  plaintiff,  relying  upon  the  ar- 
ticles of  partnership  to  prove  the  joint  liability 
of  the  defendants,  was  bound  to  prove  them  in 
the  same  manner  as  if  the  action  was  directly 
98*j  upon  the  articles.  *That  he  had  failed 
to  do  so,  inasmuch  as  he  had  not  proved  the 
handwriting  of  the  subscribing  witness,  and 
until  that  was  established,  evidence  of  the  hand- 
writing of  the  defendants  was  inadmissible. 
He  also  contended  that  the  proof  of  indebted- 
ness was  not  sufficient  to  entitle  the  plaintiff  to 
a  recovery  ;  the  only  evidence  adduced  to  this 
point  was  the  admission  of  one  of  the  partners, 
made  after  the  dissolution  of  the  partnership. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  The 
article  of  dissolution  was  properly  received,  as 
it  went  directly  to  charge  Samuel  Rathbone, 
and  the  other  evidence  in  the  case  was  sufficient 
to  charge  the  two  other  defendants.  The  ar- 
ticles of  partnership  were  sufficiently  proved. 
The  brother  of  the  subscribing  witness  was 
called,  and  could  not  prove  the  handwriting  of 
the  witness,  with  which  he  was  acquainted;  he 
said  it  did  not  resemble  his  brother's  handwrit- 
ing. It  might,  therefore,  with  propriety,  be 
considered  a  spurious  signature,  and  secondary 
evidence  resorted  to.  But  conceding  that  the 
articles  were  not  proved  in  the  manner  that 
would  have  been  necessary,  had  the  issue  been 
directly  upon  the  due  execution  of  the  same, 
they  were  properly  received  in  evidence  as  the 
written  admission  of  partnership  of  those  de- 
fendants whose  signatures  to  the  same  were 
proved.  As  to  the  objection  to  the  proof  of 
indebtedness,  it  cannot  be  urged  here.  The 
case  is  before  the  court  on  a  bill  of  exceptions, 
and  no  exception  appears  to  have  been  taken 
to  that  point. 

By  the  Court,  Savage,  Ch.  J.  It  was,  un- 
doubtedly, competent  to  have  proved  the  part- 
nership of  all  these  defendants  by  general  rep- 
utation, but  probably  no  such  reputation  could 
be  shown  as  to  Samuel  Rathbone.  The  prin- 
cipal question  is,  whether  the  articles  of  copart- 
nership were  sufficiently  proved,  as  respects 
Samuel  Rathbone. 

Where  a  sealed  instrument  is  attested  by  a 
subscribing  witness,  the  testimony  of  such  wit- 
ness is  the  best  evidence  of  its  execution.  If 
the  subscribing  witness  is  not  produced,  his  ab- 
sence must  be  sufficiently  accounted  for :  as 
that  he  is  dead,  or  cannot  be  found,  after  dili- 
99*]  gent  inquiry  ;  or  that  he  resides  *out  of 
the  State,  and  is  beyond  the  reach  of  the  proc- 
ess of  the  court,  etc.  2  Stark.  Ev. ,  337  ;  1 
Phil.  Ev.,  419.  In  such  case,  proof  of  the 
handwriting  of  the  subscribing  witness  proves 
the  execution  of  the  instrument.  1  Phil  Ev. , 
420;  5  Cow.,  485;  9/rf.,148;  2  Stark.  Ev.,841, 
342,  n.  1.  Such  is  the  rule  in  this  State,  but  it 
is  different  in  some  of  the  other  States  ;  and 
some  of  the  English  cases  say,  that  in  addition 
to  the  proof  of  the  handwriting  of  the  witness, 
proof  should  also  be  given  of  the  handwriting 
of  the  party.  2  Stark.  Ev.,  342  ;  1  Bos.  &  P., 
300.  If  the  handwriting  of  the  subscribing 
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witness  cannot  be  proved, after  proper  diligence 
has  been  used  for  that  purpose,  the  party  must 
then  resort  to  the  same  testimony  as  if  there 
had  been  no  subscribing  witness ;  the  hand- 
writing of  the  party  executing  the  instrument 
may  be  proved  by  any  one  acquainted  with  it. 
In  this  case,  the  execution  of  the  instrument 
was  sufficiently  proved,  if,  under  the  circum- 
stances, enough  was  done  to  prove  the  hand- 
writing of  the  absent  subscribing  witness.  It 
must  be  conceded,  I  think,  that  the  plaintiff 
had  procured  a  witness  who  would  be  most 
likely  to  know  the  handwriting  of  the  absent 
subscribing  witness.  If  his  own  brother  could 
not  prove  his  handwriting,  the  court  was  justi- 
fied in  assuming  that  it  could  not  be  proved, 
and  in  receiving  evidence  of  the  handwriting 
of  the  party. 

Assuming  the  partnership  of  the  defendants 
to  have  been  proved,  as  I  think  it  was,  then 
there  can  be  no  doubt  of  the  plaintiff's  right  to 
recover.  The  indebtedness  accrued  during  the 
existence  of  the  partnership.  And  though  one 
partner  cannot  bind  his  copartner  by  a  note, 
after  the  dissolution  of  the  partnership,  yet  he 
may  liquidate  a  previous  account.  By  doing 
so,  he  does  not  create  a  debt ;  that  was  previ- 
ously in  existence.  I  am,  therefore,  of  opinion 
that  a  new  trial  must  be  denied. 

Partnership— General  reputation  to  establish.  Lim- 
ited—22  Wend.,  276. 

Cited  in— 20  Wend.,  89. 

Proof  of  handviriting—When  pro/per.  Cited  in— 4 
Denio.,  210 ;  5  Barb.,  451 ;  21  Barb.,  159 ;  41  How.  Pr., 
192 ;  10  Abb.  N.  S.,  89 ;  2  Sweeney,  408. 

Attested  instrument— Attesting  witness  to  prove  exe- 
cution. Cited  in— 28  Barb.,  483 ;  14  Am.  Rep.,  25  (60 
111.,  42). 


*MORRIS».  WADSWORTH.  [*1OO 

Action  of  Covenant — Pleading — In  Suit  against 
Guarantor,  Action  against  Principal  Debtor 
not  Necessary  unless  Required  by  Contract — 
Demand  of  Payment  Should  be  SJiown. 

Where  a  party,  having  an  equitable  estate  in  the 
moiety  of  a  lot.  for  a  valuable  consideration,  re- 
leased his  interest  to  the  owner  of  the  other  moiety 
who  held  the  legal  estate  in  the  whole  premises  by 
deed  from  A  B.  and  covenanted,  in  case  it  should 
thereafter  appear  that  A  B,  at  the  time  of  his  con- 
veyance, had  not  title  to  the  lot,  and  a  recompense 
for  the  same  could  not  be  obtained  from  A  Bin  a 
reasonable  time  after  his  title  thereto  should  be 
found  defect!  ve.that  he  would  pay  to  the  other  party 
the  value  of  the  one  half  of  the  lot ;  it  was  held  in  an 
action  against  the  covenantor  to  recover  such  value 
(in  which  action  the  plaintiff  in  his  declaration  al- 
leged that  it  had  been  discovered  that  A  B,  at  the 
time  of  his  conveyance,  had  no  title  to  the  lot,  and 
at  the  time  of  such  discovery  was  wholly  insolvent 
and  unable  to  make  any  recompense  for  the  lot,and 
so  continued  until  his  death,  so  that  the  plaintiff 
was  unable,  by  due  course  of  law  or  otherwise,  to 
obtain  such  recompense),  that  it  was  not  necessary 
for  the  plaintiff  to  aver  in  his  declaration  that  re- 
course to  legal  proceedings  had  been  had  against  A 
B  or  his  representatives  for  the  recovery  of  the  value 
of  the  moiety  of  the  lot,  and  that  a  plea  that  no  suit 
at  law  or  in  equity  bad  been  instituted  against  A  B 
or  his  representatives'for  the  recovery  of  such  value, 
was  no  bar  to  a  recovery  and.  therefore,  bad  on  de- 
murrer. 

In  the  case  of  a  guaranty,  a  suit  at  law  against  the 
principal  debtor  is  not  necessary  to  sustain  an  action 
against  the  guarantor,  unless  such  suit  is  required 
by  the  very  terms  of  the  contract,  or  necessarily  im- 
plied from  the  terms  used. 

Ordinarily,  in  a  case  like  the  present,  a  demand  of 
payment  from  the  person  who  in  the  first  instance 
was  to  be  looked  to,  ought  to  be  shown :  but  wh«»re, 
as  in  this  case,  such  person  from  the  time  that  bis 
liability  occurred  until  his  death  was  wholly  insolv- 
ent, such  demand  need  not  be  made. 
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A  replication  containing  no  new  matter,  and  bare- 
ly denying  the  facts  alleged  in  the  plea,  concluding 
with  an  averment,  is  bad ;  but  such  defect  can  be 
taken  advantage  of  only  by  a  special  demurrer. 

Citations— 19  Johns.,  69 ;  4  Cow.,  173 ;  6  Cow.,  624 ;  1 
Wend.,  137, 457;  2  Johns.  Cas.,  409;  1  Saund.,  103,  n.  l,b. 

ACTION  of  covenant.  The  plaintiff,  in  his 
first  count,  declares  that  Aug.  17,  1800, 
the  defendant  executed  a  deed  poll,  whereby, 
after  reciting  that  in  the  division  of  sundry  lots 
of  land  in  the  County  of  Ontario,  whereof  the 
plaintiff  and  defendant  were  tenants  in  com- 
mon, it  was  agreed  that  the  plaintiff  should  re- 
tain a  certain  lot  of  land  known  as  lot  No.  47, 
etc. ,  which  was  conveyed  by  Oliver  Phelps  to 
the  plaintiff  in  fee,  by  deed  bearing  date  Jan. 
1,  1800,  the  one  half  of  which  was  in  equity  the 
property  of  the  defendant,  in  lieu  of  which 
half  of  the  lot  the  defendant  had  received  other 
1O1*]  *lands,  the  defendant,  in  consideration 
of  the  premises,  released  and  forever  quit- 
claimed to  the  plaintiff  all  his  right,  title  and 
interest  in  or  to  the  undivided  half  of  the  said 
lot  No.  47,  and  covenanted  and  agreed,  that  in 
case  it  should  thereafter  appear  that  Phelps  at 
the  time  of  his  conveyance  had  not  title  to  the 
lot,  and  a  recompense  for  the  same  could  not 
be  obtained  from  Phelps  in  a  reasonable  time 
after  his  title  thereto  should  be  found  to  be  de- 
fective, the  defendant  would  pay  to  the  plaint- 
iff the  value  of  the  one  half  of  the  lot.  The 
plaintiff  then  avers  that  Phelps,  at  the  time  of 
the  conveyance  to  the  plaintiff,  had  no  title  to 
the  lot,  either  at  law  or  in  equity.and  that  such 
defect  of  title  was  discovered  by  the  plaintiff 
and  the  defendant  July  1,  1806  ;  by  reason 
whereof  the  title  of  the  plaintiff  to  the  lot  was 
defective.  He  further  avers,  thai  on  the  day 
last  aforesaid,  Phelps  was  wholly  insolvent  and 
unable  to  make  any  recompense  for  the  lot,  and 
so  continued  until  Feb.  1,  1809,  when  he  died 
wholly  insolvent  and  unable  to  pay  his  debts, 
so  that  the  plaintiff  was  unable  to  obtain  by 
due  course  of  law  or  otherwise,  and  hath  not 
obtained  from  Phelps  any  recompense  for  the 
lot,  whereby  the  defendant  became  liable  to 
pay  to  the  plaintiff  the  value  of  the  one  half  of 
the  lot ;  and  although  the  defendant  had  no- 
tice that  the  plaintiff  had  not  obtained,  and 
could  not  obtain  such  recompense  from  Phelps, 
yet  he  did  not  pay,  etc. ,  and  so,  etc.  The  dec- 
laration contains  a  second  count  precisely  like 
the  first,  except,  that  in  addition  to  stating  that 
Phelps  had  no  title  to  the  lot,  it  is  averred  that 
the  title  was  in  one  W.  Whiting,  and  that  the 
discovery  of  the  defect  of  title  is  alleged  to  have 
been  made  on  July  1, 1807.  The  defendant  put 
in  a  number  of  pleas  :  in  his  ninth  plea  to  the 
first  count,  and  tenth  plea  to  the  second  count, 
he  alleges  that  since  the  discovery  of  the  defect 
of  title  in  Phelps,  no  suit  at  law  or  in  equity 
has  been  instituted  by  the  plaintiff  against 
Phelps,  or  the  heirs  or  personal  representatives 
of  Phelps,  to  recover  a  recompense  for  the  fail- 
ure of  title.  To  these  two  pleas, the  plaintiff  de 
murs.and  the  defendant  joins  in  demurrer.  In 
his  eleventh  plea  to  the  first  count  and  twelfth 
plea  to  the  second  count,  the  defendant  alleges, 
that  at  the  time  when  it  was  ascertained  that  the 
title  of  the  plaintiff  to  the  lot  was  defective, 
1O2*J  Phelps  *was  possessed  of  a  large 
amount  of  real  and  personal  property  belong- 
ing to  him,  sufficient  to  have  enabled  the  plaint- 
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iff  with  due  diligence  to  recover  and  collect  a 
full  recompense  for  the  lot,  and  so  continued 
possessed,  etc.,  until  Feb.  1,  1809,  when  he 
died,  leaving  the  same  ;  but  that  the  plaintiff, 
during  the  lifetime  of  Phelps,  neglected  and 
since  his  death  has  continued  to  neglect  to  take 
any  measures  to  recover  a  recompense  for  the 
lot.  To  the  two  last  pleas  the  plaintiff  replies, 
reiterating  the  averments  in  the  declaration; 
that  at  the  time  when,  etc.,  Phelps  was  insolv- 
ent, and  so  continued,  etc. ,  whereby  he  was 
unable  to  obtain  any  recompense  for  the  lot 
from  Phelps  during  his  lifetime,  or  from  his 
heirs  or  representatives  since  his  death,  con- 
cluding with  a  verification  and  prayer  of  judg- 
ment. To  these  replications  the  defendant  de- 
murs, and  the  plaintiff  joins  in  demurrer. 

Mr.  B.  F.  Butler,  for  the  plaintiff.  All  the 
pleas  out  of  which  the  demurrers  in  this  case 
have  grown,  present  substantially  the  question 
whether,  before  suit  brought  against  the  de- 
fendant, the  plaintiff  should  have  sought  his 
remedy  by  a  course  of  legal  proceedings  against 
Oliver  Phelps,  or  his  representatives  since  hia 
death.  On  the  part  of  the  plaintiff ,  it  is  sub- 
mitted that  this  was  not  necessary;  that  the 
utter  insolvency  of  Phelps  is  a  sufficient  ex- 
cuse for  the  omission  to  seek  from  him  or  his 
representatives  the  recompense  to  which  the 
plaintiff  was  entitled.  8  East,  242;  15  Johns., 
425;  19 Id.,  69;  1  Cow.,  98;  4/d,  173;  1  Wend., 
457;  8  Id.,  199.  A  suit  at  law  or  in  equity, 
against  Phelps  or  his  legal  representatives,  was 
not  the  only  mode  of  testing  the  insolvency  of 
Phelps:  it  might  be  shown  in  any  other  way 
in  which  the  fact  could  be  satisfactorily  es- 
tablished. The  covenant  does  not  require,  in 
terms,  that  the  plaintiff  shall  institute  a  suit  at 
law  or  in  equity  against  Phelps,  nor  is  the  en- 
gagement of  the  defendant  dependent  upon  the 
condition  that  a  suit  be  instituted. 

Mr.  J.  C.  Spencer,  for  the  defendant. 
Whether  satisfaction  might  or  might  not  have 
been  obtained  from  Phelps  or  his  representa- 
tives, could  be  ascertained  only  by  a  course  of 
legal  proceedings.  The  covenant  of  the  de- 
fendant was  in  the  nature  *of  aguaran-*lO3 
ty,  if  not  in  itself  a  guaranty.  In  case  the  ti- 
tle proved  defective,  and  a  recompense  for  the 
lot  could  not  be  obtained  from  Phelps,  the  de- 
fendant covenanted  that  he  would  pay  etc. 
How  is  this  case  distinguishable  from  an  ordi- 
nary guaranty,  where  the  guarantor  engages 
to  pay,  if  payment  cannot  be  obtained  from 
another?  In  TJwmas  v.  Woods,  4  Cow.,  188, 
Mr.  J.  Sutherland  says  that  this  court  has  held, 
that  where  a  party  undertakes  to  pay  the  debt 
of  a  third  person  if  it  cannot  be  collected  from 
him.  it  is  necessary  to  issue  not  only  a  ft. 
fa.,  but  a  ca.  sa.,  against  the  original  debtor, 
before  recourse  can  be  had  to  the  surety;  and 
that  it  was  no  answer  to  say  that  the  original 
debtor  was  insolvent,  and  that  there  was  no 
reason  to  suppose  that  a  ca.  sa.  would  have  pro- 
duced the  money.  In  Taylor  v.  Butten,  6  Cow., 
624,  the  same  doctrine  is  held;  and  the  prin- 
ciple advanced  in  Moakky  v.  Rtggs,  19  Johns., 
69,  is  cited  with  approbation,  that  "It  may 
well  be  doubted  whether  an  engagement  by 
one  to  perform  an  act  on  the  previous  perform- 
ance of  another  act  by  the  other,  can  be  en- 
forced without  showing  the  previous  act  done, 
or  that  its  performance  was  dispensed  with  or 
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prevented  by  him  who  was  to  perform  the 
subsequent  act."  The  covenant,  It  is  admitted, 
does  not,  in  terms,  require  a  suit  to  be  com- 
menced; but  it  should  receive  a  construction 
rendering  a  suit  necessary.  It  is  only  in  case 
a  recompense  cannot  be  obtained  from  Phelps 
on  a  failure  of  title,  that  the  defendant  is  to 
pay;  and  how  can  that  fact  be  ascertained  but 
by  suit?  And  if  the  contract  requires  a  suit,  it 
cannot  be  dispensed  with  by  the  plaintiff;  and 
there  having  been  no  compliance  with  this  re- 
quirement, the  plaintiff  cannot  recover.  In 
Cumpston  v.  M'Nair,  1  Wend.,  457,  where  the 
holder  of  a  promissory  note  guaranteed  its  col- 
lection, the  court  say  the  very  terms  imply  that 
measures  to  collect  it  from  the  principals  were 
first  to  be  used,  and  the  defendant's  contract  or 
guaranty  was  that  those  measures  should  be 
successful,  and  if  not,  that  he  would  pay  the 
note  and  costs;  it  is  precisely  equivalent  to  a 
guaranty  that  the  note  was  collectable  by  due 
course  of  law;  for  it  can  be  collected,  that  is 

Eayment  of  it  enforced,  only  by  due  course  of 
iw.  Do  not  the  words  of  the  covenant  here 
equally  imply  that  measures  to  obtain  the  rec- 
1 04*J  ompense  from  *the  principal  are  first 
to  be  resorted  to?  At  all  events,  a  demand 
upon  the  principal  for  payment  should  have 
been  shown.  1  Wend.,  137.  The  replications 
are  bad  in  not  concluding  to  the  country; 
there  being  an  affirmative  on  the  one  side  and 
a  negative  on  the  other,  the  plaintiff  should 
not  have  concluded  with  a  verification.  1 
Saund.,  103,  n.  1. 

Mr.  Butler,  in  reply.  The  objection  to  the 
replications  cannot  be  urged,  as  they  were  not 
demurred  to  specially  for  the  cause  assigned. 
1  Saund.,  1086. 

By  the  Court,  Nelson,  J.  It  is  clear  that  as 
between  these  parties,  in  equity  and  justice, 
the  obligation  to  pay  to  the  plaintiff  the  value 
of  a  moiety  of  lot  iNo.  47,  on  failure  of  the  ti- 
tle, lay  originally  upon  the  defendant.  The 
case  is  to  be  viewed  in  the  same  aspect  as  if  the 
defective  title  had  been  derived  from  the  de- 
fendant himself.  Had  the  loss  happened  while 
the  parties  remained  tenants  in  common,  half 
of  it  would  have  fallen  upon  the  defendant, 
and  the  object  of  the  covenant  in  the  release 
was  to  bind  him  to  sustain  such  loss,  and  keep 
harmless  the  plaintiff  after  he  had  taken  to 
himself  the  whole  title  in  the  partition.  The 
defendant  received  from  the  plaintiff  the  full 
value  for  his  moiety  of  the  lot,  and  it  was  just 
and  proper  to  take  from  him  an  engagement  to 
stand  behind  the  title.  We  cannot,  therefore, 
view  the  defendant  in  the  light  of  a  guarantor 
of  the  debt  or  duty  of  another,  but  as  provid- 
ing in  the  covenant  for  the  discharge  of  his 
own  duty;  and  this  being  so,  we  are  of  opin- 
ion that  the  plaintiff  was  not  bound  to  prose- 
cute Oliver  Phelps  as  a  condition  precedent  to 
the  claim  or  recovery  upon  the  covenant  for  the 
value  of  the  land.  If  we  could  view  him  in 
that  character,  as  sureties  are  favorites  in  the 
law  and  entitled  to  a  strict  and  favorable  con- 
struction of  their  contracts  as  such,  and  are 
not  to  be  made  responsible  without  a  full  and 
perfect  compliance  with  the  terms  and  condi- 
tions upon  which  their  liability  depends,  we 
might  possibly  be  disposed  to  give  such  an  in- 
terpretation to  the  covenant  that  the  defendant 
would  pay  the  value  of  the  one  half  of  the  lot, 
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if  a  recompense  for  the  same  could  not  be  ob- 
tained from  Phelps  in  a  reasonable  time  after 
*his  title  thereto  should  be  found  to  be  [*1O5 
defective,  as  would  require  the  plaintiff  to 
show  by  legal  proceedings  his  failure  to  obtain 
such  recompense.  But  as  at  present  advised, 
I  should  not  be  willing  even  to  say  thus  much, 
for  I  apprehend  it  would  be  giving  a  more 
comprehensive  construction  to  the  terms  of  the 
guaranty,  calling  it  such,  than  is  supported  by 
any  of  the  adjudged  cases  on  the  subject.  In 
all  the  cases  that  have  been  cited  by  counselor 
which  I  have  seen,  the  very  terms  used  necessa- 
rily implied  that  the  liability  of  the  guarantor 
depended  upon  the  failure  to  obtain  recompense 
or  payment,  after  proceedings  at  law  against 
the  principal.  Moakky  v.  Kiggs,  19  Johns., 
69;  Thomas  v.  Woods,  4  Cow.,  173;  Taylor  v. 
Sullen,  6  Id.,  624;  Cumpston  v.  M'Nair,  1 
Wend.,  457.  Where  this  is  not  the  condition 
of  the  liability  by  the  terms  of  the  covenant, 
or  by  legal  inference,  a  suit  at  law  is  not  nec- 
essary. Bank  v.  Livingston,  2  Johns.  Gas.,  409; 
Cumpston,  v.  M'Nair,  1  Wend., 457;  Ins.  Co.  v. 
Ogden,  1  Id.,  137.  According  to  the  doctrine 
of  the  case  last  cited,  it  would  be  material  to 
set  forth  in  the  declaration  an  averment  of  a 
demand  upon  Phelps  before  suit  brought 
against  the  defendant;  but  the  averment  of 
Phelps'  insolvency  and  total  inability  to  pay, 
covering  the  whole  time  from  the  discovery  of 
the  defective  title  until  his  death,  supersedes 
such  averment.  If  this  fact  can  be  maintained, 
and  we  are  to  assume  it  for  the  purpose  of  this 
decision,  a  demand  would  have  been  nugatory 
and  idle.  On  the  ground,  then,  that  the  de- 
mand in  this  case  is  in  equity  and  justice  the 
debt  of  the  defendant,  and  the  terms  of  the 
covenant  not  necessarily  imposing,  as  a  con- 
dition to  his  liability,  a  suit  against  Phelps  on 
the  covenant  in  his  deed,  we  are  of  opinion 
that  the  ninth  plea  to  the  first  count  and  tenth 
plea  to  the  second  count  demurred  to  by  the 
plaintiff  are  bad,  and  that  the  plaintiff  is  en- 
titled to  judgment.  It  follow,  also,  that  the 
substance  of  the  replications  to  the  eleventh 
plea  to  the  first  count  and  to  the  twelfth  plea 
to  the  second  count  are  good;  and  the  only 
question  left  is  as  to  the  correctness  of  the  con- 
clusions of  those  replications.  We  are  of  opin- 
ion they  are  bad  and  ought  to  have  concluded 
to  the  country,  as  no  new  or  different  issue 
could  be  raised,  *had  rejoinders  been  [*1O6 
put  in,  from  that  presented  by  the  matter  set 
up  in  the  pleas;  the  insolvency  and  inability 
of  Phelps  to  make  recompense  to  the  plaintiff 
would  be  the  issue  in  either  case.  1  Saund., 
103,  n.  1.  This  defect,  however,  can  only  be 
taken  advantage  of  by  special  demurrer,  1 
Saund.,  103,  n.  1,  b,  and  the  demurrers  in  this 
case  to  the  replication  are  general. 

The  plaintiff  is,  therefore,  entitled  to  judgment 
upon  his  demurrers  to  the  defendant's  pleas, 
and  also  upon  the  demurrers  of  the  defendant  to 
the  replications  put  in  by  the  plaintiff,  with  leave 
to  the  defendant  to  amend,  on  payment  of  costs. 

Same  case— 17  Wend.,  111. 

Guarantor— Liability  of.  Cited  in— 14  Wend.,  233 ; 
18  Hun,  271 ;  38  Barb.,  109 ;  47  How.  Pr.,  185 ;  57  How. 
Pr.,  307. 

Receipt  of  note  of  third  person  in  payment  of  debt 
—Diligence  required  in  collecting.  Distinguished— 
21  Wend..  258. 

Cited  in-36  Barb.,  87 ;  33  Am.  Rep.,  448  (39  Mich., 
713). 
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CASE  v.  BOUGHTON. 

Failure  of  Consideration —  Under  Revised  Stat- 
utes may  be  Pleaded  in  Bar  to  Recovery  on 
Sealed  Instrument?— Sale  of  Chattel — Mortgage 
— Taking  Possession  of  Chattel  on  Failure  to 
Perform  Condition,  Discharges  Debt,  When — 
Pleading. 

Since  the  Revised  Statutes,  a  failure  of  considera- 
tion may  be  pleaded  in  bar  to  a  recovery  on  a  sealed 
instrument. 

Where  there  are  two  counts  in  a  declaration  on 
the  same  instrument,  and  there  is  no  plea  to  the  sec- 
ond count,  but  the  plea  to  the  first  count  contains 
an  averment  that  the  instrument  set  forth  in  that 
count,  is  the  same  identical  instrument  set  forth  in 
the  second  count,  it  cannot  be  objected  upon  gen- 
eral demurrer  that  there  is  a  defense  to  only  one  of 
the  causes  of  action  set  forth  in  the  declaration. 

A  plea  that  on  the  sale  of  a  chattel  the  vendor  took 
a  mortgage  of  the  same,  and  on  the  mortgage  be- 
coming forfeited,  took  possession  of  the  chattel  to 
dispose  of  it,  and  that  he  might  have  disposed  of  it 
and  out  of  the  avails  retained  the  amount  due,  is  a 
good  answer  to  a  suit  for  the  recovery  of  the  price 
of  the  chattel. 

Taking  possessi9n  of  the  chattel  after  failure  to 
perform  the  condition  of  the  mortgage  is  a  satisfac- 
tion of  the  debt,  provided  the  chattel  be  of  sufficient 
value  for  that  purpose;  if  taken  possession  of,  and 
upon  a  fair  sale,  less  than  the  amount  of  the  debt 
be  realized,  the  balance  may  be  demanded  by  the 
mortgagee. 

Citations— 2  R.  S.,  406,  sec.  77;  9  Wend.,  83, 84, 292;  4 
Wend.,  384. 

FIEMURRER  to  pleas.  The  plaintiff  declared 
jJ  in  covenant  in  two  counts  on  a  sealed  note 
for  $140,  bearing  date  Nov.  10,  1829,  payable 
Jan.  1,  1831.  The  defendant  pleaded:  1.  Non 
estfactum,  2.  That  Nov.  10,  1829,  just  before 
the  execution  of  the  note  set  forth  in  the  first 
count  of  the  declaration,  and  which  is  the  same 
identical  note  set  forth  in  the  second  count  of 
the  declaration, he  bargained  with  the  plaintiff 
to  purchase  of  him  a  stud-horse,  for  the  sum  of 
1O7*]  *$300,  and  in  consideration  that  he 
would  make  such  purchase,  the  plaintiff  prom- 
ised that  the  horse  was  sound  as  far  as  he 
knew,  was  only  10  years  old,  and  was  a  sure 
foal-getter;  that  he,  the  defendant,  confiding 
in  such  promise,  bought  the  horse  and  paid 
$160,  part  of  the  price  agreed  upon,  and  for  the 
balance,  to  wit:  $140,  executed  the  note  men- 
tioned in  the  first  count.  He  then  avers  that 
the  horse  was  unsound  and  that  the  plaintiff 
knew  it;  that  the  horse  was  15  years  old,  and 
was  not  a  sure  foal-getter.  3.  The  third  plea 
is  like  the  second,  except  that  the  warranty  is 
stated  to  have  been  absolute,  with  the  proper 
averments  of  breach  of  warranty.  4.  The 
fourth  plea  states  the  warranty  to  have  been, 
that  the  horse  was  sound  and  only  10  years  old, 
as  far  as  the  plaintiff  knew,  and  that  he  was  a 
sure  foal-getter,  absolutely,  with  the  proper 
averments.  5.  The  fifth  plea  states  a  fraudu- 
lent representation  as  to  the  soundness,  age 
and  ability  of  the  horse,  and  by  averment  fal- 
sifies the  representation,  and  alleges  that  the 
horse  was  of  no  value  to  the  defendant.  6.  In 
the  sixth  plea,  the  defendant  alleges,  that  in 
addition  to  the  note  for  $140,  he  executed  a 
mortgage  of  the  horse  to  the  plaintiff,  condi- 
tioned that  if  the  note  was  not  paid  when  due, 
the  plaintiff  might  take  the  horse,  dispose  of 
him  at  public  or  private  sale,  and  out  of  the 
avails  retain  the  amount  due  upon  the  note, 
with  the  costs  and  expenses,  paying  over  the 
surplus,  if  any;  that  Jan.  2,  1831,  the  plaintiff 
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took  possession  of  the  horse  to  dispose  of  him, 
and  might  have  disposed  of  him  and  out  of  the 
avails  retained  the  amount  due  upon  the  note; 
and  that  the  horse  has  not  since  been  returned 
to  the  defendant.  In  all  the  pleas  there  is  the 
same  reference  to  the  second  count  as  in  the 
second  plea.  To  these  pleas  the  plaintiff  de- 
murred, assigning  special  causes  for  the  de- 
murrer to  the  sixth  plea. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  H.  Denio,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  question 
of  law  raised  by  these  pleas,  except  the  last,  is, 
whether  a  failure  of  consideration  can  be  plead- 
ed to  an  action  brought  on  a  sealed  instrument. 
*The  cases  referred  to  by  the  plaintiff's  [*1O8 
counsel  show  that  anterior  to  the  Revised  Stat- 
utes that  question  was  settled  in  the  negative; 
but  by  those  statutes,  2  R.  S.,  406,  sec.  77,  it 
is  enacted  that  in  every  action  upon  a  sealed 
instrument,  the  seal  thereof  shall  only  be  pre- 
sumptive evidence  of  a  sufficient  consideration, 
which  may  be  rebutted  in  the  same  manner 
and  to  the  same  extent  as  if  such  instrument 
were  not  sealed;  provided  such  defense  be 
pleaded,  or  notice  given  thereof.  In  this  re- 
spect there  is  now  no  distinction  between  a  note 
with  a  seal  or  without  one.  The  defense  is, 
therefore,  a  good  one,  if  it  is  well  pleaded. 

It  is  objected  to  the  second,  third,  fourth  and 
fifth  pleas,  that  they  set  up  a  defense  to  one  of 
the  causes  of  action  only.  That  objection  is 
satisfactorily  answered  by  a  reference  to  the 
commencement  of  those  pleas  severally,  in 
which  they  answer  the  instrument  in  the  first 
count,  adding,  "and  which  is  the  same  identi- 
cal agreement  or  memorandum  set  forth  in  the 
second  count  of  said  declaration."  This  is 
certainly  sufficient  upon  general  demurrer. 
The  answer  given  is  to  the  instrument,  and  the 
same  instrument  is  counted  upon  in  each  count. 

Again;  it  is  said  there  is  no  scienter  alleged 
in  the  second  and  fourth  pleas  as  to  all  the  de- 
fects. The  scienter  is  as  extensive  in  all  the 
pleas  as  the  qualified  warranty.  Wherever  the 
warranty  is  stated  to  be  as  far  as  the  plaintiff 
knew,  his  knowledge  is  averred;  and  where 
the  warranty  is  absolute,  no  scienter  is  alleged, 
nor  was  any  necessary.  When  a  man  warrants 
an  animal  sound,  he  is  bound  to  accountability 
for  any  unsoundness,  whether  he  knew  of  it  or 
not;  when  he  makes  a  bare  representation,  in 
such  case  it  is  necessary  to  aver  that  he  knew 
the  representation  to  be  false;  otherwise,  he  is 
not  liable  for  damages.  Such  is  the  substance 
of  the  fifth  plea,  which  is  said  to  be  not  in  bar, 
but  in  mitigation  of  damages.  The  plea  how- 
ever avers  that  the  horse  was  of  no  value; 
which,  if  proved,  is  a  bar  to  the  action. 

The  sixth  plea  is  said  to  be  bad  for  several 
causes,  which  are  specially  assigned;  all  of 
which  are,  however,  involved  in  the  question 
whether  the  plea  is  good  in  substance.  The 
substance  of  this  plea  is  this:  that  the  plaintiff 
took  a  mortgage  of  the  horse  to  secure  the  pay- 
ment of  the  note  declared  *on  in  this  [*1O9 
cause;  that  when  the  money  had  become  pay- 
able and  the  mortgage  forfeited,  the  plaintiff 
foreclosed  his  mortgage  and  took  possession  of 
the  mortgaged  premises.  The  value  of  the 
horse  is  not  averred  in  terms,  but  it  is  alleged 
that  the  plaintiff  might  have  sold  the  horse, 
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and  thus  have  paid  his  debt.  This  is  tanta- 
mount to  saying  that  the  horse  was  of  sufficient 
value  to  satisfy  the  demand.  The  law  is  well 
settled,  that  if  a  mortgagee  of  real  estate  sells 
the  mortgaged  premises  in  pursuance  of  a  pow- 
er for  that  purpose,  and  sufficient  is  not  pro- 
duced by  the  sale  to  pay  the  debt,  an  action 
lies  for  the  balance;  if  the  amount  is  raised, 
the  debt  is  paid,  and  if  there  be  a  surplus,  it 
belongs  to  the  mortgagor.  If  the  mortgagee 
simply  re-enters,  but  does  not  sell, and  the  prop- 
erty is  of  sufficient  value  to  satisfy  the  debt, 
the  debt  is  paid.  9  Wend.,  292;  4  Id.,  384.  The 
case  is  quite  as  strong  in  reference  to  a  mort- 
gage of  personal  properly.  In  case  of  the  fail- 
ure of  the  mortgagor  to  perform  the  condition, 
the  mortgagee  acquires  an  absolute  title  to  the 
chattel.  9  Wend.,  83,  84.  The  horse  in  this 
case  being  of  sufficient  value  to  satisfy  the  debt, 
the  title  became  vested  in  the  plaintiff,  and  no 
further  act  was  necessary,  besides  taking  the 
possession,  to  constitute  payment.  If  the  prop- 
erty had  been  sold  upon  the  mortgage  when  it 
was  forfeited,  and  upon  a  fair  sale  brought  less 
than  the  amount  of  the  debt,  the  mortgagee 
would  have  been  entitled  to  demand  the  bal- 
ance of  his  debt. 

The  defendant  is  entitled  to  judgment  upon  the 
demurrers,  with  leave  to  the  plaintiff  to  reply, 
upon  payment  of  costs. 

Sealed  instrument— Failure  of  consideration  pleaded 
in  bar.  Cited  in— 15  Wend,,  519;  17  Wend.,  379;  5  Hill, 
66;  2  Denio,  312;  14  Hun,  207,  218;  10  Barb.,  106,  312;  1 
Sandf.,  62;  68  111.,  613. 

Pleading— Several  counts  on  same  subject-matter- 
Improper  grouping  together.  Cited  in— 23  Wend.,  488; 
97  111.,  644. 

Chattel  mortgage— On  default  by  mortgagor,  title 
vests  in  mortgagee.  Cited  in— 2  Denio,  312;  6  Paige, 
596;  1  Abb.  N.  8.,  76;  7  Abb.  N.  8.,  316;  1  Rob.,  175;  27 
Cal.,  269. 

Sale  or  possession  of  mortgaged  property  bymort- 
gagee—To  what  extent  a  payment  of  debt.  Distin- 
guished-2  N.  Y.,  340. 

Cited  in— 21  Wend.,  276;  27  N.  Y.,  565;  22  Hun,  357; 
40  Barb.,  189:  60  Barb.,  429;  38  How.  Pr.,  303;  2  Swee- 
ney, 62;  34  Super,  503;  1  Leg.  Obs.,  60;  7  Bank  Reg., 
70;  2  Sawy.,  240:  39  Am.  Dec.,  348  (5  Ala.,  787). 

Warranty  and  representation — Liability  incurred 
by.  Cited  In— 6  Barb.,  563:  53  Barb.,  427;  57  Barb., 
415;  36  How.  Pr..  388;  39  How.  Pr.,  174. 

Also  cited  in-43  Barb.,  611. 
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v. 
JACKSON,  ex  dem.  VARICK. 


Devise — A  Naked  Possibility  of  Interest  in  Prem- 
ises Devised  Cannot  be  Released  or  Assigned 
— Mortgage — Presumption  of  Payment,  from 
Lapse  of  Time— Estoppel— AdmissibiUty  of  EC 
idenee  of  Handwriting  of  Witness  to  Sealed  In- 
strument. 

Medcef  Eden  being  in  possession  of  a  house  and 
lot,  claiming  it  as  his  own,  in  1783  bought  in  an  out- 
standing mortgage  of  the  premises,  executed  in 
1767,  to  secure  the  payment  of  a  sum  of  money 


NOTE.— 1.  Wills— Devise— Naked  possibility  cannot 
be  released  or  assigned.  In  addition  to  the  above  case 
of  Pelletreau  v.  Jackson,  see,  Jackson  v.  Waldron, 
13  Wend.,  178;  Edwards  v.  Varick,  5  Den.,  664.  But 
see.  Miller  v.  Emans.  19  N.  Y.,  384. 

2.  Eftoppel.    For  a  discussion  of  the  question  of 
estoppel  raised  in  the  above  case  of  Pelletreau  v. 
Jackson,  see  4  Kent,  Com.,  261.  n.  (b). 

3.  Mortgage—  Presumed  satisfied  after  twenty  years. 
See,  Jackson  v.  Pratt,  10  Johns.,  381,  note, 
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within  one  year  after  its  date,  and  took  an  assign- 
ment of  it.  In  1798  he  made  bis  will,  devising  the 
mortgaged  premises  to  one  of  his  sons,  named  Jo- 
seph, and  other  property  to  another  son.  named 
Medcef,  directing  that  if  either  of  his  sons  should 
die  without  lawful  issue,  his  share  or  part  should 
goto  the  survivor,  and  appointing  his  two  sons  ex- 
ecutors of  bis  will.  In  1804,  the  sons,  as  executors 
of  their  father's  will,  executed  an  assignment  of  the 
mortgage  to  Joseph  Winter,  in  which,  after  the  us- 
ual words  transferring  the  mortgage,  was  a  clause 
to  this  effect:  "And  we  do  hereby,  for  ourselves 
and  our  heirs,  release  apd  convey  unto  the  said  J. 
W.,  his  heirs  and  assigns,  all  our  right,  title  and  in- 
terest of,  in  and  to  the  said  lot  of  ground  and  prem- 
ises before  mentioned,  and  every  part  and  parcel 
thereof."  J.  W.  entered  in  1804,  and  he  and  those 
claiming  under  him  continued  in  possession  until 
1828.  Joseph  Eden  died  in  1813.  Medcef  Eden  died 
in  1819.  In  1822  an  ejectment  was  commenced  by 
the  devisee  of  the  latter,  and  judgment  obtained  in 
1827,  when  the  tenant  was  put  of  possession;  who. 
in  1828,  turned  round  and  brought  his  action  of 
ejectment  against  the  lessor  of  the  plaintiff  in  the 
former  suit,  and  recovered  in  the  Superior  Court  of 
the  City  of  N.  Y.  On  writ  of  error,  it  was  held  that 
the  plaintiff  in  the  last  suit  was  .not  entitled  to  re- 
cover; that  the  mortgage,  at  the  time  of  the  assign- 
ment to  Winter,  was  not  a  valid  and  subsisting  in- 
cumbrance;  that  Medcef  Eden,  the  younger,  at  the 
time  of  the  assignment,  having  a  mere  naked  possi- 
bility of  interest  in  the  premises,  and  not  a  right  in 
esse,  such  possibility  was  not  the  subject  of  release, 
and  that  the  release  being  without  warranty,  Med- 
cef  Eden,  the  younger,  and  those  claiming  under 
him,  are  not  estopped  from  setting  up  the  title 
which  devolved  upon  Medcef  Eden,  the  younger,  on 
the  happening  of  the  death  of  Joseph  Eden,  or  from 
alleging  that  the  mortgage,  by  reason  of  lapse  of 
time,  in  presumption  or  law  was  paid,  and  that  the 
only  purpose  or  the  assignment  was  to  pass  the 
mortgage  as  a  muniment  of  title  during  the  contin- 
uance of  the  life  estate  of  Joseph  Eden. 

Where  there  is  a  subscribing  witness  to  a  sealed 
instrument,  to  justify  evidence  of  .the  handwriting 
of  the  party,  it  is  necessary  not  only  to  show  that 
on  diligent  search  the  witness  cannot  be  found,  but 
a  bona  fide  attempt  should  be  made  to  prove  the 
handwriting  of  the  witness. 

Citations— 2  Cow.,  300, 313,  318;  Kent,  Com..  102:  18 
Ves.,  393;  10  Johns..  381.  414 ;  17  Ves..  99;  3  Atk.,  313; 
2  Sch.  &  L.,  686 ;  1  Ves.  &  B.,  538 :  1  Johns.,  386 :  3 
Johns.,  229:  Pow.,  Mort..  407.  408,  409 ;  Co.  Litt.,  aS2, 
b ;  Vin.,  tit.  Estoppel  a,  2,  M.  P.:  22  Com.  L.  R.,  73, 
75:  Com.  Dig.,  tit.  Estoppel  E,  2;  4  Taunt.,  23:  5  Cow., 
586.  587;  Litt.,  sec.  446:  Co.,  50,  285:  18  Vin.,  tit.  Re- 
lease, G;  14  Johns.,  193;  1  Cow.,  616;  9  Cow.,  18, 140: 
7  Conn.,  257;  4  Wend..  622;  1  Johns.  Cas.,  81;  12  Johns., 
201:  2  Wend.,  200;  Shep.  Touch.,  321,  322;  5  Bac.,  tit. 
Release ;  11  Cruise,  tit.  32.  ch.  6,  sees.  41,  42 :  Prest. 
Conv.,  95,  205;  2  Maule  &  8.,  165;  Phil.  Ev.,  363,  n.  a: 
5  Esp.,  16 ;  Peake,  23, 147 :  2  East,  183;  7  T.  R.,  286;  1 
Johns.  Dig.,  576.  IX. 

TERROR  from  the  Superior  Court  of  the  City 
-U  of  N.  Y.  In  Dec.,  1828,  Richard  Varick 
commenced  an  action  of  ejectment  in  the  name 
of  James  Jackson,  as  nominal  plaintiff,  ac- 
cording to  the  former  practice  of  the  court, 
against  Rachel  Eden,  for  the  recovery  of  a 
house  and  lot  of  ground  situate  in  *the  [*1 1 1 
City  of  N.  Y.  On  the  trial  of  the  cause  in 
July,  1829,  the  plaintiff  obtained  a  verdict,  on 
which  judgment  was  rendered  in  December 
then  following.  Rachel  Eden  sued  out  a  writ 
of  error  on  a  bill  of  exceptions,  to  which  a  re- 
turn was  duly  made;  but  she  dying  soon  after, 
John  Pelletreau,  who  claimed  to  be  entitled  to 
a  remainder  for  life  in  the  premises  in  ques- 
tion, sued  out  a  new  writ  of  error,  and  upon 
his  assignment  of  errors  and  the  joinder  there- 
to, the  cause  was  brought  on  to  argument. 

Ou  the  trial  the  following  facts  appeared ; 
The  plaintiff  exhibited  a  deed  in  fee  of  the 
premises  in  question  from  Catharine  Fine 
(formerly  Catharine  Paine)  to  John  Bridge- 
water,  bearing  date  Oct.  17,  1767.  2.  A  mort- 
gage in  fee  of  the  same  premises  from  John 
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Bridgewater  and  Mary,  his  wife,  to  Sheffield 
Howard,  bearing  date  Aug.  15, 1768,  to  secure 
the  payment  of  the  sum  of  £100,  current  mon- 
ey of  the  then  Province  of  N.  Y.,  with  lawful 
interest,  one  year  after  the  date  of  the  mort- 
gage. 3.  An  assignment  of  the  mortgage 
from  Sheffield  Howard  to  Medcef  Eden,  for 
the  consideration  of  £137  9s  8d.,  bearing  date 
Dec.  25,  1783,  by  which  Howard  bargained, 
sold,  released,  assigned,  transferred  and  set 
over  unto  Eden  all  his  right,  title  and  interest 
of,  in  and  to  the  dwelling-house  and  lot  of 
ground  in  the  mortgage  described,  together 
with  the  indenture  of  mortgage.  4.  The  last 
will  and  testament  of  Medcef  Eden,  bearing 
date  Aug.  29,  1798,  whereby  the  testator  de- 
vised the  premises  in  question  to  his  son  Jo- 
seph, and  other  real  estate  to  his  son  Medcef. 
In  the  will  is  a  clause  in  these  words:  "Item. 
It  is  my  will,  and  I  do  so  order  and  appoint, 
that  if  either  of  my  said  sons  should  depart 
this  life,  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor. "  The  testator 
died  Sep.  18,  1798.  5.  An  assignment  of  the 
mortgage  of  Bridgewater  to  Howard  in  these 
words:  "To  all  to  whom  these  presents  shall 
come  or  may  concern,  send  greeting.  Where- 
as," etc.  (reciting  the  execution  of  the  mort- 
gage, its  assignment  to  Medcef  Eden,  the  de- 
vise by  him  of  the  premises  in  question  to  his 
son  Joseph,  and  the  appointment  of  his  wife, 
Martha,  and  of  his  sons,  Joseph  and  Medcef, 
executors  of  his  last  will  and  testament,  and 
then  proceeding  as  follows):  "Now  know  all 
112*]  *men  by  these  presents,  that  we,  the 
said  Martha  Eden,  Joseph  Eden  and  Medcef 
Eden,  for  and  in  consideration  of  the  sum  of 
five  hundred  dollars,  to  us  in  hand  paid,  by 
Joseph  Winter,  of  the  City  of  New  York,  the 
receipt  whereof  we  do  hereby  acknowledge, 
have  sold,  assigned,  transferred  and  set  over, 
and  by  these  presents  do  sell,  assign,  transfer 
and  set  over  unto  the  said  Joseph  Winter,  his 
executors,  administrators,  the  aforesaid  in- 
denture of  mortgage  and  the  bond  therein 
mentioned,  and  all  moneys  due  and  to  grow 
due  thereon.  And  we,  the  said  Martha  Eden, 
Joseph  Eden  and  Medcef  Eden,  do  hereby.for 
ourselves  and  our  heirs,  release  and  convey  unto 
the  said  Joseph  Winters,  his  heirs  and  assigns, 
all  our  right,  title  and  interest  of,  in  and  to  the 
said  lot  of  ground  and  premises  before  men- 
tioned, and  every  part  and  parcel  thereof.  In 
witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  the  first  day  of  September, 
one  thousand  eight  hundred  and  four.  (Signed) 
Joseph  Eden,  L.  S.,  executor  to  the  estate  of 
Medcef  Eden,  deceased.  Medcef  Eden,  L.  S., 
executor  of  the  estate  of  Medcef  Eden,  de- 
ceased." This  instrument  appeared  to  have 
been  executed  in  the  presence  of  Eliza  Bella- 
my, who  was  not  called  as  a  witness,  but  one 
James  Agnew  testified  that  he  had  made  faith- 
ful inquiries  for  her  in  N.  Y.  and  Brooklyn; 
that  he  had  made  diligent  search  for  her,  but 
could  not  find  her;  that  he  had  found  one  per- 
son who  knew  her,  viz. :  one  David  Merritt, 
who  was  then  in  court,  and  had  heard  of  oth- 
ers who  had  heard  of  her.  Merritt  was  sworn 
and  testified  that  he  knew  Eliza  Bellamy,  who 
lived  with  Joseph  and  Medcef  Eden,  in  the 
Town  of  Mount  Pleasant;  she  came  with  them 
when  they  came  to  reside  in  that  town,  and 

1040 


went  away  with  them.  The  Edens  resided 
there  one  or  two  years ;  Eliza  Bellamy  was 
then  from  16  to  20  years  of  age,  and  he  has  not 
heard  of  her  since;  the  Edens  left  Mount  Pleas- 
ant 24  or  25  years  ago.  Upon  this  proof,  the 
judge  ruled  that  evidence  of  the  handwriting 
of  Joseph  and  Medcef  Eden  might  be  given, 
and  the  plaintiff  accordingly  proved  their  sig- 
natures to  the  assignment.  To  the  ruling  of 
the  judge  and  the  admission  of  the  proof  of 
the  handwriting  of  the  Edens  the  defendant's 
counsel  excepted.  6.  The  plaintiff  gave  in  ev- 
idence a  file  of  a  newspaper  (the  N.  Y.  Eve- 
ning Post),  from  *Dec.  14,  1804,  to  f*113 
Mar.  15,  1805,  containing  an  advertisement  of 
a  statute  foreclosure  of  the  mortgage  executed 
by  Bridgewater  to  Howard;  the  premises  in 
question  being  advertised  to  be  sold  Mar.  15, 
1805.  7.  The  plaintiff  produced  a  deed  of  the 
premises  in  question  from  Joseph  Winter  to 
Robert  Robinson,  bearing  date  Mar.  20,  1805, 
purporting  to  be  executed  upon  a  statute  fore- 
closure of  the  said  mortgage,  the  premises  be- 
ing alleged  to  have  been  sold  on  the  day  spe- 
cified in  the  preceding  advertisement,  and  con- 
taining recitals  of  the  execution  of  the  mort- 
gage, of  the  assignment  to  Medcef  Eden,  of 
the  last  will  and  testament  of  Medcef  Eden, 
and  of  the  assignment  to  Winter,  and  also  that 
due  proceedings  were  had  under  the  statute 
for  the  foreclosure  of  the  mortgage.  8.  A 
deed  of  same  premises  from  Robinson  to  Win- 
ter, bearing  date  Mar.  21,  1805.  9.  A  deed 
with  full  covenants  from  Winter  to  Samuel 
Boyd,  of  same  premises,  bearing  date  May  1, 
1805,the  consideration  expressed  being$2,660. 
10th.  A  deed  of  same  premises  from  Boyd  to 
Joseph  Otis,  bearing  date  May  1,  1806 — con- 
sideration $9,000:  and  then  sundry  convey- 
ances from  individual  to  individual,  under  the 
title  derived  from  Otis,  until  Mar.  1,  1810,  the 
title  to  the  premises  in  question  was  vested  in 
Richard  Varick,  by  a  conveyance  from  Lynde 
Catlin,  for  the  consideration  of  $9,000.  In 
1805,  Samuel  Boyd  built  a  house  on  the  prem- 
ises, which  cost  between  five  and  six  thousand 
dollars;  the  premises  were  occupied  by  tenants 
of  Richard  Varick  from  1815  to  1820,  and 
from  1824  to  1828.  The  defendant  was  ad- 
mitted to  be  in  possession  of  the  premises.  The 
plaintiff  rested. 

The  defendant  produced  in  evidence  a  record 
of  recovery  of  the  premises  in  question  in  an 
action  of  ejectment,  commenced  in  this  court 
in  1822,  in  the  name  of  James  Jackson,  on  the 
demises  of  Rachel  Eden  and  John  Wood, 
against  Richard  Varick  and  Harriet  Bacon,  the 
verdict  in  which  was  rendered  for  the  plaintiff, 
and  the  judgment  signed  June  7,  1827.  It  was 
proved  that  in  1782  or  1783  one  Piggot,  a 
schoolmaster,  occupied  the  premises  in  ques- 
tion, and  paid  rent  to  Medcef  Eden  ;  the  house 
and  the  premises  were  then  called  Medcef 
Eden's  house,  and  he  claimed  it  as  his  own.  In 
1792  one  Rollinson  hired  *a  lodge  room  [*1 14 
in  the  house  from  Medcef  Eden,  and  continued 
in  possession  4  or  5  years.  The  plaintiff  admit- 
ted that  Medcef  Eden,  the  elder,  continued  in 
possession  until  his  death.  One  Isaac  Quack- 
enboss  testified  that  he  had  resided  on  the 
premises  15  years  ;  that  Medcef  Eden  claimed 
to  be  the  owner.  He  stated  that  he  had  heard 
Medcef  Eden  say  that  after  the  war  there  came 
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a  mortgage  against  the  property  for  £200,  and 
that  he  paid  the  money  for  the  mortgage  ;  this 
was  after  Bridgewater  went  to  England.  Carey 
Lockwood  testified  that  he  went  to  live  on  the 
premises  in  1792,  and  remained  there  until 
1802  ;  he  paid  rent  to  Isaac  G.  Quackenbush. 
In  1803  the  trustees  of  a  Presbyterian  Church 
claimed  the  property,  and  received  rent  from  a 
tenant,  who  was  turned  out  of  possession  in 
1H04,  by  Winter  and  others.  The  defendant 
read  iii  evidence  an  insolvent  discharge, 
granted  by  Richard  Harrison,  Esq.,  Recorder 
of  the  City  of  N.  Y.,  to  .Joseph  Eden,  bearing 
date  Aug.  20,  1801,  certifying  that  Joseph 
Eden  had  executed  an  assignment  of  all  his  es- 
tate to  John  Wood,  Jr.,  and  had  complied  with 
all  things  required  of  him  by  the  Act  for  Giv- 
ing Relief  in  Cases  of  Insolvency,  passed  Mar. 
21,  1788.  The  defendant  also  read  a  like  dis- 
charge of  the  same  date,  granted  to  Medcef 
Eden.  Joseph  Eden  died  in  1813,  and  Medcef 
Eden  in  1819 ;  neither  of  them  left  children. 

The  judge  charged  the  jury  that  if  they  be- 
lieved the  assignment  of  the  mortgage  from 
Bridgewater  to  Howard,  purporting  to  have 
been  executed  by  Joseph  and  Medcef  Eden, 
was  duly  executed  by  them,  and  that  the  prem- 
ises described  in  the  mortgage  and  assignment 
were  the  same  as  those  in  the  possession  of  the 
defendant  (to  create  doubts  respecting  which 
some  evidence  had  been  given),  the  plaintiff 
was  entitled  to  their  verdict.  The  defendant's 
counsel  excepted  to  this  charge.  The  jury 
found  for  the  plaintiff.  The  defendant,  on  a 
case  made,  applied  for  a  new  trial,  which  was 
denied  by  the  Superior  Court  of  the  city, 
whereupon  a  writ  of  error  was  sued  out.  The 
cause  was  argued  in  this  court  by, 

Messrs.  I.  £.  Wendell  and  H.  R.  Storrs, 
for  the  plaintiff  in  error. 

Messrs.  B.  F.  Butler  and  G.  Wood,  for 
the  defendant  in  error. 

1 15*]  *By  the  Court,  Nelson.  J.  The  first 
question  to  be  examined  is,  whether  the  mort- 
gage of  Bridgewater,  at  the  time  of  the  assign- 
ment to  Winter,  under  the  facts  and  circum- 
stances detailed  in  the  bill  of  exceptions,  was 
a  subsisting  and  valid  mortgage.  It  was  exe- 
cuted Aug.  15,  1768,  to  secure  the  payment  of 
£100  in  one  year  from  its  date,  and  Dec.  25, 
1783,  for  the  consideration  of  £137  9«.  8d., 
was  duly  assigned  to  Medcef  Eden.  At  this 
time,  Eden  was  in  possession  of  the  mortgaged 
premises,  claiming  to  hold  them  in  fee,  and 
continued  so  to  hold  them  till  Sep.  18,  1798, 
when  he  died.  He  had  made  his  will  Aug.  29 
of  that  year,  by  which  he  devised  the  premises 
to  his  son  Joseph  ;  and  also  provided  therein, 
that  if  either  of  his  two  sons,  Joseph  and  Med- 
cef, should  die  without  lawful  issue,  that  his 
share  should  go  to  the  survivor.  Possession  was 
continued  under  this  title  until  about  the  time 
of  the  assignment  to  Winter  in  1804,  making 
an  occupation  by  the  testator,  and  those  claim- 
ing under  him  at  this  time,  of  upwards  of  20 
years. 

Possession  or  occupation  of  land  under  a 
claim  of  title  unexplained  is  evidence  of  a  fee; 
and  if  it  be  continued  for  20  years,  is  con- 
clusive evidence,  and  bars  the  right  of  entry 
even  against  the  real  owner  who  may  show  a 
paper  title.  Medcef  Eden,  the  elder,  then  hav- 


WEN-D.  11. 


N.  Y.  R.,  11. 


ing  the  fee,  or  in  judgment  of  law  being 
deemed  to  have  it,  the  purchase  and  assign- 
ment of  the  mortgage  to  him  merged  it  in  the 
legal  estate.  A  court  of  equity  will  look  into 
the  facts  and  circumstances  attending  the  as- 
signment of  the  lesser  or  equitable  title,  and 
allow  it  to  merge  or  not,  according  to  the  in- 
tent and  interest  of  the  party  taking,  if  com- 
patible with  equity  and  justice  ;  but  in  a  court 
of  law,  the  rule  "is  absolute  and  inflexible. 
James  v.  Morey.  2  Cow.,  300,  313,  318  ;  Kent, 
Com.,  102  ;  18  Ves.,  393. 

Again  ;  at  the  date  of  the  assignment  to 
Winter,  the  mortgage  had  run  about  36  years, 
and  nothing  appeared  upon  the  face  of  it,  or 
the  bond  accompanying  it,  to  show  that  it 
was  still  a  subsisting  debt  against  the  mort- 
gagor, or  encumbrance  upon  the  land.  The 
presumption  of  law  was  against  its  validity, 
and  upon  well  settled  principles,  the  debt 
could  not  be  collected  by  a  suit  upon  the  bond, 
or  by  foreclosure  of  *the  mortgage.  In  [*1 16 
judgment  of  law  it  was  paid.  10  Johns.,  414; 
Id.,  381.  Even  without  the  aid  of  this  pre- 
sumption from  lapse  of  time,  it  must  have  been 
apparent  to  Winter  at  the  time  of  his  purchase, 
that  upon  an  account  stated  between  the  as- 
signee in  possession,  and  the  mortgagor  or  his 
representatives,  the  rents  and  profits  would 
have  far  exceeded  the  amount  of  the  mortgage 
debt,  and  in  that  way  it  would  have  been  ex- 
tinguished, if  the  mortgagor  could  have  ap- 
peared and  claimed  the  right  of  redemption  ; 
but  he  no  doubt  could  not,  for  upon  the  facts 
in  the  case,  it  is  clear  that  the  assignee  and 
those  claiming  under  him  had  been  in  posses- 
sion over  twenty  years  at  the  time  of  the  trans- 
fer, which  constituted  a  complete  bar  to  that 
right,  17  Ves.,  99  ;  3  Atk.,  313  ;  2  Sch  &  L., 
636  ;  1  Ves.  &  B.,  538  ;  1  Johns.,  386  :  3  Id., 
229  ;  Pow..  Mortg.,  407-409  ;  and  the  foreclos- 
ure, therefore,  was  idle,  so  far  as  the  title  of 
the  mortgagor  was  concerned.  The  case  shows 
that  in  point  of  fact,  the  mortgage  was  consid- 
ered by  all  parties  of  little  if  of  any  value ; 
there  was  due  upon  the  face  of  it  at  the  time 
of  the  assignment,  principal  and  interest,  about 
$900 ;  and  it  was  transferred,  together  with  the 
interest  and  estate  of  Joseph,  if  not  of  Medcef. 
the  younger,  in  the  house  and  lot  it  covered, 
for  $500.  The  latter  were  sold  seven  months 
after  by  Winter  for  $2,660. 

The  mortgage  then,  in  my  judgment,  being 
extinguished,  and  not  a  subsisting  incum- 
brance  upon  the  premises,  the  next  question 
is,  whether  Medcef  Eden,  the  younger,  and 
those  claiming  under  him,  are  estopped,  by 
means  of  his  assignment  to  Winter,  from  set- 
ting up  this  fact  in  destruction  of  the  title 
under  it.  The  general  doctrine  of  estoppels 
is  not  very  clearly  defined  in  the  books,  and 
many  contradictory  cases  and  rules  may  be 
found.  It  is  laid  down  that  no  one  shall  be  es- 
topped by  a  recital  in  a  deed  ;  and  frequently, 
that  he  shall  not  be  by  a  general,  but  shall  by 
a  particular  recital.  The  reason  of  this  is 
another  rule,  namely,  that  as  estoppels  pre- 
clude a  man  from  alleging  the  truth,  they 
must  be  certain  to  every  intent,  and  are  not  to 
be  sustained  by  argument  or  inference  ;  there 
must  be  a  precise  affirmation  to  have  this 
effect.  Co.  Litt..  352  b  ;  Vin.,  tit.  Estoppel,  a, 
2,  M.  P.;  22  Com.  L.  R.,  73.  The  plain  reason 
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117*]  upon  which  this  branch  of  *the  law 
seems  to  rest  is.  that  every  man  is  bound  to 
speak  and  act  according  to  the  truth  and  fact 
of  the  case,  and  the  law  will,  therefore,  not  only 
presume  that  he  has  done  so,  but  will  deny  him 
the  right  to  contradict  such  reasonable  pre- 
sumption— nemo  allegans  contraria  est  audien- 
dus.  This  being  the  reason  and  foundation  of 
the  doctrine,  the  justice  and  propriety  of  re- 
quiring a  specific  affirmation  or  act  is  obvious. 
No  one  should  be  denied  setting  up  the  truth, 
unless  it  is  in  plain  and  clear  contradiction  to 
his  former  allegations  and  acts  in  the  matter. 
Under  this  rule,  I  do  not  believe  it  would  be 
difficult  to  show  that  there  is  no  such  specific 
recital  or  affirmation  of  the  subsistence  and  va- 
lidity of  the  mortgage  in  the  assignment,  as 
would  preclude  Medcef  Eden,  the  younger,  or 
those  claiming  under  him,  from  setting  up  the 
fact,  if  it  was  otherwise  ;  and  that  the  object 
and  intent  of  the  assignment,  to  be  gathered 
from  its  terms,  was  to  convey  only  the  interest 
or  estate  of  Joseph  in  the  house  and  lot,  and 
that  the  mortgage  was  transferred  merely  as  a 
muniment  of  the  title,  without  regarding  it  in 
any  other  light  ;  and  I  entertain  also  a  very 
strong  conviction  that  this  assignment  of  Med- 
cef Eden,  the  younger,  in  his  character  and 
capacity  of  executor,  and  under  his  power  as 
such  would  not  estop  him,  or  those  coming  in 
under  him,  from  setting  up  in  his  individual 
right  an  after-acquired  title  to  the  premises, 
which  might  conflict  with  the  one  derived 
under  the  mortgage.  Estoppels  bind  parties 
and  privies — privies  in  blood,  privies  in  estate 
and  privies  in  law  ;  but  in  the  sense  and  reason 
of  this  rule,  would  he  be  a  party,  or  those 
claiming  under  him  privies  in  blood,  estate  or 
law  ?  These  are  points,  however,  in  the  case 
which  I  do  not  intend  to  discuss,  as  I  am  en- 
tirely clear  that  the  doctrine  of  estoppel  is 
wholly  inapplicable,  and  that  upon  the  facts 
the  defendant  is  at  liberty  to  urge  any  legal 
defense,  or  set  up  any  title  which  he  may  have 
to  the  premises,  notwithstanding  the  assign- 
ment. 

Ld.  Coke  divides  estoppels  into  three  kinds. 
The  second,  which  is  applicable  to  this  case, 
is  by  matter  in  writing  as  by  deed  indented, 
or  by  making  an  acquittance  or  defeasance  by 
deed  indented  or  deed  poll.  Littleton,  sec.  693, 
says,  that  "If  a  man  be  disseised,  and  takes 
1 1 8*]back  an  estate  from  the  disseisor  *with- 
out  deed  or  by  deed  poll,  this  is  a  remitter  to 
the  disseisee"  of  his  former  estate  ;  otherwise, 
if  by  deed  indented.  And  Ld.  Coke,  in  his 
Commentary,  assigns  as  a  reason  for  this  dis- 
tinction, that  the  deed  poll  is  only  the  deed  of 
the  feoffor,  donor  and  lessor  ;  but  the  deed  in- 
dented is  the  deed  of  both  parties  and,  there- 
fore, both  are  concluded.  The  soundness  of 
the  distinction  between  these  two  instruments 
in  this  respect  may,  I  think,  at  this  day  be 
doubted,  and  there  are  many  cases  in  the  books 
where  it  has  not  been  observed.  One  of  the 
exceptions  to  the  general  rule  of  estoppel  un- 
der this  head  is,  that  where  the  truth  is  ap- 
parent upon  the  deed  or  instrument,  the  party 
shall  not  be  estopped  from  taking  advantage 
of  it ;  as,  that  the  grantor  had  nothing  to  grant, 
or  only  a  naked  possibility.  An  instance  is 
given  in  Co.,  Litt.,  852  b.  An  impropriation 
is  made,  after  the  death  of  the  incumbent,  to 
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a  Bishop  and  his  successors  ;  and  the  Bishop, 
in  the  lifetime  of  the  incumbent,  by  indent- 
ure, demiseth  the  parsonage  for  40  years,  to 
begin  after  his  death,  which  is  confirmed  by 
the  dean  and  chapter.  The  incumbent  dies  ; 
the  demise  shall  not  conclude  the  Bishop,  for 
it  appears  in  the  same  deed  that  he  had  noth- 
ing in  the  impropriation  till  after  the  death  of 
the  incumbent.  The  same  position  is  adopted 
and  maintained  in  the  following  authorities, 
and  is  nowhere  questioned,  and  the  reason  of 
it  is  too  manfest  to  require  examination.  Com. 
Dig.,  tit.  Estoppel,  E.  2  ;  4  Taunt.,  23;  22 
Com.  L.  R.,  75  ;  Vin.,  tit.  Estoppel,  A,  2  ;  5- 
Cow.,  586,  587. 

Now  applying  this  principle  to  the  question 
before  us,  it  seems  to  me  to  be  decisive  of  it. 
Nearly  all  the  facts  and  circumstances  upon 
which  I  have  considered  the  mortgage  invalid, 
and  not  a  subsisting  incumbrance  at  the  time 
of  the  assignment,  appeared  upon  the  face  of 
the  transaction.  Even  the  possession  of  the 
mortgaged  premises  by  Medcef  Eden,  the  el- 
der, during  his  lifetime  is  there  disclosed,  for 
his  will,  which  is  referred  to,  and  in  part  re- 
cited in  the  assignment,  asserts  that  fact.  The 
length  of  that  possession  does  not  appear  ;  but 
from  what  does  appear,  we  are  bound  to  be- 
lieve that  fact  was  known  to  Winter.  The 
law  charges  him  with  that  knowledge  from 
what  is  disclosed  in  the  assignment  by  recital 
*and  reference.  If,  then,  the  conclusion  [*119 
to  which  we  have  arrived,  to  wit:  that  the  mort- 
gage was  not  a  valid  and  subsisting  incum- 
brance upon  the  premises  is  correct,  Medcef 
Eden,  the  younger,  might  have  availed  him- 
self of  every  fact  and  position  from  which  that 
conclusion  has  been  drawn  and  sustained,  and 
of  course  all  claiming  under  him  may  do  the 
same.  They  are  as  unembarrassed,  in  judg- 
ment of  law,  in  contesting  the  validity  of  the 
mortgage,  as  a  stranger  would  be. 

This  view  is  equally  applicable  to  the  posi- 
tion of  the  defendants  in  error,  that  Medcef 
Eden,  the  younger,  and  those  claiming  under 
him,  after  the  release  or  quitclaim  of  his  in- 
terest in  the  lot  to  Winter,  are  estopped  from 
setting  up  an  after-acquired  title  to  the  same. 
The  fact  that  he  had  no  interest  in  it  releasable 
or  assignable,  appeared  upon  the  face  of  the 
instrument,  the  will  of  Medcef,  the  elder,  con- 
stituting a  part  of  it.  Besides,  there  is  no 
covenant  of  warranty  contained  in  the  release 
and  without  it  there  is  no  estoppel.  Litt.,  sec. 
446;  Co.,  265;  18  Vin.,  tit.  Release,  G;  14 
Johns.,  193  ;  1  Cow.,  616  ;  9  Id.,  18  ;  7  Conn., 
257;  4  Wend.,  622. 

There  are  two  cases  in  this  court,  the  doc- 
trine of  which  would  seem  to  conflict  with  the 
text  in  Littleton,  and  the  above  cases  which 
recognize  and  adopt  it.  The  first  is  Jackson  v. 
Bull,  1  Johns.  Cas.,  81,  and  Jackson  v.  Murray, 
12  Johns.,  201,  which  appears  to  have  been  de- 
cided upon  the  strength  of  the  former.  It 
does  not  appear  in  either  of  those  cases  wheth- 
er there  was  a  covenant  of  warranty  in  the 
deeds  or  not.  If  there  was,  then,  they  are  in 
harmony  with  the  cases  above  cited  :  if  not, 
though  the  doctrine  of  them  may  be  sound, 
and  1  am  not  prepared  now  to  say  it  is  not,  I 
apprehend  there  would  be  difficulty  in  recon- 
ciling them  with  the  rule  in  Littleton,  and  the 
numerous  cases  which  have  acknowledged  it. 
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Be  that  as  it  may,  I  do  no  consider  the  point 
of  sufficient  importance  in  this  case  to  call  for 
an  examination  of  them.  I  will  only  add  that 
the  authorities  referred  to  in  those  cases  do 
not,  in  my  judgment,  sustain  the  position  as- 
sumed in  them  to  the  extent  claimed  by  the 
learned  judges.  The  case  is  there  put,  which 
is  frequently  found  in  the  books,  that  if  a  man 
makes  a  lease  by  indenture  of  land  which  is 
not  his,  or  levies  a  fine  of  an  estate  not  vested, 
1 2O*]  and  he  afterwards  purchases  the  *land, 
he  shall,  notwithstanding,  be  bound  by  his 
deed,  and  not  permitted  to  aver  he  had  noth- 
ing, and  the  person  to  whom  he  sells  will 
equally  be  estopped.  But  in  the  case  thus 
put,  the  words  "grant"  and  "demise"  in  the 
lease  imply  a  covenant  against  eviction,  equiv- 
alent to  a  warranty  ;  and  a  fine  is  matter  of 
record, against  which  no  averment  can  be  made, 
and  the  concord  always  contains  a  clause  of 
express  warranty. 

But  it  is  said,  that  the  release  of  Medcef 
Eden,  the  younger,  passed  his  interest  or  estate, 
whatever  it  might  be,  to  Winter  and  if  so,  he 
took  the  title  independently  of  the  mortgage. 
In  the  case  of  Varick  v.  Jackson,  2  Wend..  200 
(this  same  cause,  with  the  parties  reversed),  the 
Chancellor  says,  that  they  (the  jury)  could  not 
have  found  a  verdict  for  the  plaintiff  in  eject- 
ment, without  deciding  that  the  alleged  as- 
signment of  the  mortgage  to  Winter  was  a 
forgery,  so  far  as  respected  Medcef  Eden,  the 
younger,  because  that  assignment  also  con- 
tained a  valid  conveyance  of  all  his  estate  in 
the  premises.  Whether  such  was  or  was  not 
the  legal  effect  of  the  assignment,  conceding 
it  to  have  been  executed  by  Medcef,  the  young- 
er, was  not  a  question  raised  or  discussed  upon 
the  argument,  as  the  finding  of  the  jury  had 
superseded  it.  We  may,  therefore,  reasonably 
infer  that  the  examinations  of  the  learned 
Chancellor  had  not  been  turned  to  it,  and  the 
opinion  thus  incidentally  expressed,  cannot 
carry  with  it  the  weight  of  his  authority.  If 
it  were  otherwise,  though  we  should  have  been 
obliged  to  have  come  to  a  different  conclusion, 
it  would  have  been  with  hesitation.  Littleton, 
sec.  446,  says,  that  "No  right  passeth  by  a  re- 
lease, but  the  right  which  the  releasor  hath  at 
the  time  of  the  release  made."  Ld.  Coke,  in 
his  Commentary,  distinguishes  between  a  pres 
ent  right,  to  take  effect  in  futuro,  such  as  a 
right  to  a  reversion  or  remainder,  and  the  case 
put  in  the  text.  The  former  may  be  released. 
A  release  cannot  operate  but  upon  an  estate, 
interest  or  right ;  with  warranty  it  will  bar  a 
future  right.  18  Vin.,  tit.  Release,  G.  A  man, 
by  release,  cannot  bar  himself  thereby  of  a 
right  that  shall  come  thereafter  to  him.  A  re- 
mote possibility  altogether  uncertain,  cannot 
be  released.  Shep.  Touch.,  321.  322.  A  mere 
possibility  cannot  be  released,  and  the  reason 
is,  a  release  supposeth  a  right  in  being,  and  it 
121*J  was  considered  *as  countenancing 
maintenance,  to  transfer  choses  in  action,  pos- 
sibilities and  contingent  interests.  5Bac.,tit. 
Release,  H  ;  Crui.,  tit.  32,  ch.  6,  sees.  41,  42. 
Mr.  Preston,  p.  95,  205,  says,  that  possibilities 
or  expectancies  not  coupled  with  an  interest 
are  not  devisable  or  releasable,  but  all  title 
under  them  may  be  barred  by  estoppel.  Of 
this  description,  are  expectancies  of  an  heir 
apparent  or  presumptive  ;  or  of  persons  when 
WEND.  11. 


the  gift  is  to  the  survivor  of  them,  and  both 
are  living ;  or  of  persons  who  are  to  take  under 
a  gift  to  a  class  of  persons  not  ascertained,  as 
children  who  shall  attain  the  age  of  21,  or  those 
who  shall  survive  their  parents.  Thus  a  grant 
to  such  children  of  A  as  would  be  living  at  his 
death,  a  gift  by  one  of  the  children,  in  the 
lifetime  of  A  would  not  be  good,  though  such 
child  be  eventually  living  at  the  death  of  A. 
These  principles  establish  :  1.  That  Medcef 
Eden,  during  the  life  of  Joseph,  had  under  the 
will  only  a  naked  possibility  of  interest  to  the 
lot  in  question  ;  and  2.  That  such  interest  was 
unaffected  by  the  release.  One  of  the  cases 
put  by  Mr.  Preston  is  like  the  one  in  question. 
The  will  ordered  and  appointed,  "that  if  eith- 
er of  my  said  sons  (Joseph  and  Medcef)  should 
depart  this  life  without  lawful  issue,  his  share 
or  part  shall  go  to  the  survivor."  Each  took 
an  estate  for  life,  with  remainder  over  to  the 
survivor,  by  way  of  executory  devise.  A  gift 
to  the  survivor  of  several  persons,  says  Mr. 
Preston,  is  a  mere  possibility,  and  cannot  be 
released.  The  case  of  Doe  v.  Tompkinson,  2 
Maule  &  S. ,  165,  is  very  analogous  to  the  pres- 
ent one.  The  testator  devised  as  follows  : 
"My  will  and  desire  is,  that  all  my  real  and 
personal  estate  whatsoever,  be  left  equally  to 
my  sisters  Mary  and  Elizabeth,  or  to  the  sur- 
vivor of  them,  and  to  be  disposed  of  by  her 
the  survivor,  as  she  may  by  will  devise." 
Mary  made  her  will,  and  devised  all  her  lands 
to  her  sisters  Elizabeth  and  Ann,  successively 
for  life,  and  from  and  after  the  decease  of  the 
survivor  she  devised  all  such  parts  of  her  real 
estate  which  was  devised  to  her,  to  the  defend- 
ants. Elizabeth  was  living  at  the  time  Mary 
made  her  will.  Mary  survived  both  Elizabeth 
and  Ann,  but  died  without  having  republished 
her  will.  The  lessors  were  the  heirs  at  law. 
Ld.  Ellenborough  decided,  that  *ad-  [*122 
milling  Mary  and  Elizabeth  lo  be  tenanls  in 
common  for  life,  wilh  contingent  remainders 
in  fee  to  the  survivor,  or  with  power  to  the 
survivor  to  dispose  of  the  fee  by  will,  it  was 
nol  such  a  conlingent  remainder  as  was  devis- 
able by  will  by  one,  in  the  lifetime  of  bolh 
sislers.  The  reason  given  is,  lhal  the  person 
who  is  to  take  is  not  in  any  degree  ascertain- 
able  before  the  contingency  happens  ;  thai  it 
cannot  be  said  in  whom  Ihe  inleresl  is  during 
the  lives  of  the  two  sisters,  nor,  consequently, 
that  it  is  in  either  of  them  during  that  period  ; 
and  it  is  only  in  the  evenl  of  survivorship  it 
becomes  certain.  It  is  then  asked,  how  can  a 
person  be  said  to  have  a  contingent  interesl, 
when  il  is  uncertain  whelher  he  is  the  person 
who  will  be  entitled  to  have  it  or  not  ? 

It  was  said,  on  the  argument,  thai  a  possi- 
bility of  interest  might  be  released  to  the  ten- 
ant of  the  freehold,  lo  quiel  Ihe  lille,  Ihough 
it  could  nol  be  assigned  or  iransferred.  Thai 
is  Irue  of  possibilities  coupled  wilh  an  interest 
or  conlingenl  interests,  and  the  several  in- 
stances in  which  Ihey  may  be  released  are  given 
in  Ihe  books:  Shep.  Touch.,  821;  Co.,  50;  ihen 
there  is  a  present  interesl,  or  right  in  esue,  upon 
which  a  release  can  operate,  and  the  only  re- 
slrainl  in  conveying  or  Iransferring  such  an 
inleresl  or  righl  grows  oul  of  Ihe  law  prevent- 
ing champerty  and  mainlenance.  Here  Ihere 
is  no  righl  or  interest  in  esse — nothing  upon 
which  a  release  or  any  other  conveyance  can 
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operate;  it  is  a  naked  possibility  of  interest, 
which  does  not  ripen  into  a  right  until  the 
contingency  happens,  for  the  reason  it  cannot 
be  known  till  then  that  Medcef  Eden  is  the  per- 
son who  will  be  entitled  to  this  possibility  or 
contingent  interest.  It  goes  to  the  survivor; 
he  may  or  may  not  be  that  person. 

Upon  the  whole,  I  am  of  opinion:  1.  That 
the  mortgage  of  Bridgewater,  at  the  time  of 
the  assignment  to  Winter,  was  not  a  valid  and 
subsisting  incumbrance  upon  the  premises  in 
question;  2.  That  the  release  or  quitclaim  of 
Medcef  Eden,  the  younger,  to  Winter,  did  not 
operate  to  pass  his  contingent  interest  under 
the  will,  it  being  a  naked  possibility,  and  not 
a  right  in  esse;  and  3.  That  he  and  those  claiming 
under  him  are  not  estopped  from  alleging  the 
truth  in  relation  to  the  legal  effect  of  the  mort- 
1 23*]  gage  and  release,  or  the  operation  *and 
effect  of  the  assignment  of  Medcef  Eden,  the 
younger,  and  may  set  up  an  after-acquired  title 
to  the  premises,  notwithstanding  the  assign- 
ment. No  interest  or  estate  of  Medcef  Eden, 
the  younger,  therefore,  in  the  premises  in  ques- 
tion having  passed  by  the  assignment  to  Win- 
ter, he  took,  by  virtue  of  it,  only  the  interest  of 
Joseph,  which  was  an  estate  for  life,  that  ex- 
pired in  Aug.,  1813.  By  the  repeated  decis- 
ions of  this  court  and  the  Court  for  the  Cor- 
rection of  Errors,  in  reference  to  this  will,  the 
estate  then  passed  to  Medcef  Eden,  the  younger, 
by  way  of  executory  devise.  The  lessor,  con- 
sequently, has  shown  no  title  to  the  premises. 

There  was  another  question  discussed  upon 
the  argument  which  it  may  be  proper  to  notice, 
namely,  whether  the  execution  of  the  assign- 
ment was  proved  by  competent  evidence. 

Where  there  is  no  witness  to  the  deed ;  or  if 
there  is,  and  he  denies  having  any  knowledge 
of  the  execution;  or  the  name  of  a  subscribing 
witness  is  fictitious;  or  the  witness  is  interested, 
or  of  an  infamous  character;  or  if  dead,  or  out 
of  the  jurisdiction  of  the  court,  and  after  dili- 
gent inquiry,  no  proof  of  his  handwriting  can 
be  made;  or  if,  upon  like  inquiry,  nothing  can 
be  heard  of  the  subscribing  witness,  so  that  he 
can  neither  be  produced,  nor  his  handwriting 
proved;  in  all  these  cases  the  execution  of  the 
deed  may  be  proved  by  proving  the  handwrit- 
ing of  the  party,  or  by  his  admission  that  he 
executed  it.  And  all  these  qualifications  of 
the  general  principle  as  to  the  proof  of  the  ex- 
ecution of  instruments  with  subscribing  wit- 
nesses, are  in  strict  observance  of  another  rule 
of  evidence,  namely:  that  the  best  of  which 
the  nature  and  state  of  the  case  will  admit  must 
be  produced.  Phil.  Ev.,  363,  n.  a;  5  Esp.,  16, 
n;  Peake,  23,  147;  2  East,  183;  7  T.  R.,  266;  1 
Johns.  Dig.,  576,  IX.;  9  Cow.,  140.  There  was 
in  this  case,  I  am  of  opinion,  sufficient  dili- 
gence shown  in  the  inquiry  after  the  subscrib- 
ing witness  to  let  in  the  secondary  evidence, 
that  is,  proof  of  her  handwriting;  but  it  fell 
short  of  what  the  court  should  have  required, 
in  order  to  justify  an  entire  disregard  of  the 
fact  that  there  was  a  subscribing  witness  to  the 
instrument,  in  the  proof  of  the  execution  of  it. 
The  same  diligence  should  be  exacted  in  en- 
deavoring to  prove  the  handwriting  that  is  re- 
1 24*J  quired  in  *the  endeavor  to  find  and 
procure  the  personal  attendance  of  the  witness, 
at  least,  before  the  third  degree  of  evidence  is 
admitted,  to  wit:  the  handwriting  of  the  par- 
1044 


ty.  In  both  these  cases  it  should  be  satisfac- 
torily proved  that  a  reasonable,  honest  and  dil- 
igent inquiry  has  been  made,  without  any  eva- 
sion or  design  to  overlook  the  witness,  or  the 
means  of  proving  his  handwriting.  The  bill 
of  exceptions  does  not  show  that  any  attempt 
whatever  was  made  to  prove  the  handwriting 
of  E.  Bellamy.  That  it  could  not  be  proved  is 
an  inference  drawn  from  the  fact  that  no  in- 
telligence could  be  obtained  of  or  concerning 
her  since  she  lived  at  Mount  Pleasant  with  the 
Edens.  This  we  think  unsound.  She  was 
then  16  or  20  years  of  age;  was  capable  of 
writing,  as  appears  from  her  being  a  witness; 
and  in  the  absence  of  any  effort  to  prove  her 
signature,  we  are  not  to  presume  it  was  impos- 
sible to  do  so.  Merritt  knew  her,  and  Agnew 
heard  of  other  persons  who  had  heard  of  her. 
If  we  were  obliged  to  determine  whether  her 
handwriting  could  or  could  not  be  proved, 
upon  these  facts,  and  in  this  way  only,  we 
should  have  come  to  a  different  conclusion 
from  the  court  below.  But  the  point  should 
not  be  left  to  inference;  it  was  in  the  power  of 
the  party,  upon  reasonable  diligence  and-  in- 
quiry, to  have  put  it  beyond  doubt.  The  rule 
is  already  sufficiently  relaxed,  and  it  is  within 
the  power  of  parties" strictly  and  faithfully  to 
comply  with  it  in  all  cases.  If  there  are  more 
subscribing  witnesses  to  a  deed  than  one,  the 
court  may  sometimes  indulge  in  a  latitude  of 
discretion  in  relation  to  one,  which  they  would 
not  be  justified  in  doing,  if  that  one  was  the 
only  witness. 
Judgment  reversed. 

Affirmed— 13  Wend..  178. 

Overruled— 19  N.  Y.,  384. 

Cited  in-19  Wend.,  165 ;  6  Hill,  603 ;  2  Denio,  25  ;  5 
Denio,  669 ;  2  Sandf.  Ch.,  552 : 19  N.  Y.,  400;  21  Hun, 
154;  29  Hun,  121;  5  Barb.,  451;  63  How.  Pr.,  67;  11 
How.  IT.  8.,  322 ;  1  Wall.,  357 ;  Olcott,  347 ;  120  Mass., 
79;  34  N.  J.  E.,  465 ;  26  Cal.,  410. 


*MICKLES  AND  GUMAER    [*125 

v. 
HASKIN. 

Levy —  When  not  a  Satisfaction  of  Debt. 

Although  a  levy  under  an  execution  on  property 
sufficient  to  satisfy  the  same  is  ordinarily  a  satisfac- 
tion of  the  judgment,  yet  it  is  not  so  when  the  prop- 
erty is  fraudulently  withdrawn  by  the  defendant 
from  the  possession  of  the  officer. 

Citation-*  Wend.,  562. 

ERROR  from  the  Onondaga  C.  P.  Haskin 
sued  Mickles  and  Gumaer  in  a  justice's 
court  on  a  judgment  which  he  had  previously 
obtained  against  them.  The  defendants  pleaded 
nil  debenl,  and  gave  notice  of  the  issuing  of  an 
execution  on  the  original  judgment,  and  a  levy 
upon  property  of  Mickles  to  an  amount  suffi- 
cient to  satisfy  it.  The  justice  rendered  judg- 
ment for  the  plaintiff,  and  the  defendants  ap- 
pealed to  the  Onondaga  C.  P. ;  in  which  court, 
after  the  judgment  declared  on  had  been 
proved,  the  defendants  proved  that  a  consta- 
ble, by  virtue  of  an  execution  issued  on  such 
judgment,  which  was  for  $51.54,  levied  upon 
and  advertised  for  sale  a  colt,  of  the  value  of 
$80,  belonging  to  Mickles.  On  the  day  of  sale 
the  constable  could  not  find  the  colt,  which 
was  never  in  his  possession;  he  saw  him  in  the 
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fields  of  Mickles  Sep.  25,  1829,  left  him  there, 
and  advertised  him  to  be  sold  Oct.  1,  follow- 
ing. The  colt  was  in  the  possession  of  Mick- 
les until  Sep.  80.  On  the  day  of  the  sale,  when 
the  constable  inquired  for  the  colt,  Mickles 
told  him  that  he  would  not  find  him.  On  this 
evidence,  the  counsel  for  the  defendants  asked 
the  court  to  instruct  the  jury  that  a  levy  hav- 
ing been  made  on  property  sufficient  to  satisfy 
the  execution,  such  levy  was  a  satisfaction  of 
the  judgment,  and  the  plaintiff  was  not  en- 
titled to  recover.  The  court,  however,  in- 
structed the  jury  that  if  they  should  find  that 
a  levy  had  been  made  on  property  sufficient  to 
satisfy  the  execution,  still,  if  the  defendant 
Mickles  had  procured  the  property  to  be  re- 
moved, after  the  levy,  and  before  the  day  of 
sale,  so  that  the  constable  could  not  find  it, 
such  levy  was  not  a  satisfaction  of  the  judg- 
ment, and  the  plaintiff  was  entitled  to  recover. 
126*]  *The  jury  found  for  the  plaintiff.  The 
defendants  having  excepted  to  the  charge  of 
the  court,  sued  out  a  writ  of  error. 

Messrs.  E.W.  Leaven  worth  ;i  ml  B.Davis 
Noxon,  for  plaintiffs  in  error. 

Mr.  F.  G.  Jewett,  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  charge 
of  the  court  was  correct.  The  questions  of 
fact  submitted  to  the  jury  were:  1.  "Whether  a 
levy  was  in  fact  made.  2.  Whether,  if  made, 
the" colt  was  not  secreted  and  withdrawn  by 
the  defendant  Mickles,  or  by  his  procurement, 
and  they  were  told  that  if  such  was  the  fact, 
the  judgment  was  not  satisfied. 

The  law  was  correctly  stated  to  the  jury.  It 
is  true  that  in  the  cases  cited  the  law  is  laid 
down  in  broad  terms,  that  the  levy  is  a  satis- 
faction, where  the  property  is  sufficient  to  sat- 
isfy the  execution  ;  and  as  a  general  proposi- 
tion, it  is  undeniable  ;  but  it  is  equally  well 
settled  that  no  man  can  take  advantage  of  his 
own  wrong.  These  two  principles  stand  well 
together  ;  and  then  the  amount  of  both  is,  that 
the  levy  is  a  satisfaction,  unless  the  property 
has  been  fraudulently  withdrawn  by  the  de- 
fendant from  the  power  of  the  officer.  The 
rule  has  always  been  laid  down  with  this  quali- 
fication, when  necessary.  In  Wood  v.  Torrey, 
6  Wend.,  562,  a  motion  to  set  aside  an  execu- 
tion, on  the  ground  of  a  former  levy  was  de- 
nied, for  the  reason  that  the  property  had  been 
withdrawn  by  the  defendant,  with  the  assent 
of  the  plaintiff;  but  when  the  motion  was  sub- 
sequently made  by  a  bona  fide  purchaser  of 
other  property  of  the  defendant,  who  had  be- 
come such  while  the  property  was  held  by  the 
officer,  the  motion  for  a  stay  of  execution  was 
granted. 

Judgment  affirmed,  with  single  costs,. 

Cited  ln-Hoffm.,  U9 ;  1  Sandf.  Ch.,  197 ;  22  Barb. 
525;  23Cal.,  100. 
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*PRATT  e.  PRICE. 


Perjury  —  May  be  Committed  in  Affidavit  for 

Certiorari— Act  of  1824. 

Perjury  may  be  committed  In  an  affidavit,  made 
for  the  purpose  of  obtaining  a  certforarf  to  remove 
into  this  court  a  judgment  rendered  by  a  justice  of 
the  peace  under  the  Act  of  1824,  on  a  trial  had  be- 

WEND.  11. 


fore  him;  for  although  by  that  Act  the  writ  of  certi- 
orari is  abolished,  tnere  are  cases  in  which  a  certi- 
orari is  the  proper  remedy. 

Citation— 10  Johns..  167. 

THIS  was  an  action  of  slander,  tried  at  the 
Monroe  Circuit  in  Apr.,  1881,  before  the 
Hon.  Addison  Gardiner,  one  of  the  Circuit 
Judges. 

The  plaintiff  complained  that  the  defendant 
had  charged  him  with  swearing  false,  in  an  af- 
fidavit made  by  him  to  found  a  certiorari  to  re- 
move into  this  court  a  cause  between  certain 
parties,  tried  before  the  defendant  as  a  justice 
of  the  peace.  The  plaintiff  produced  the  affi- 
davit, made  before  a  proper  officer,  and  also 
proved  the  speaking  of  the  words.  The  judge 
nonsuited  the  plaintiff,  because  no  affidavit 
was  necessary  to  obtain  the  allowance  of  a  writ 
of  certiorari  to  remove  the  cause  into  this  court, 
the  trial  before  the  defendant  having  been  had 
under  the  $50  Act  of  1824  ;  and  being  unnec- 
essary, it  was  extrajudicial  and,  consequently, 
perjury  could  not  be  assigned  upon  it.  The 
plaintiff  moved  for  a  new  trial. 

Mr.  B.  F.  Butler,  for  plaintiff. 

Mr.  J.  C.  Spencer,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  words 
laid  in  the  declaration  and  proved  upon  the 
trial  were  not  actionable,  unless  the  affidavit, 
which  was  said  to  be  false,  was  made  in  the 
course  of  a  judicial  proceeding,  or  false  swear- 
ing in  such  an  affidavit  had  been  declared  per- 
jury by  statute.  No  statute  has  been  referred 
to  ;  the  question  therefore  is,  whether  the  affi- 
davit was  made  in  the  course  of  a  judicial  pro- 
ceeding. By  the  Act  of  1824,  regulating  pro- 
ceedings before  justices  in  civil  suits,  it  is  en- 
acted that  the  writ  of  certiorari  shall  not  be  al- 
lowed *or  be  of  any  force  or  effect,  ex  [*128 
cept  in  cases  where  remedy  by  appeal  is  not 
provided,  and  the  remedy  by  appeal  is  given 
in  all  cases  where  there  has  been  a  trial.  The 
cause  before  the  justice  was  one  in  which  a 
certiorari  was  prohibited;  but  that,  I  apprehend, 
does  not  determine  the  question  whether  a 
party  may  or  may  not  be  guilty  of  prejury,  in 
swearing  false  in  an  affidavit  made  for  the'pur- 
pose  of  applying  for  the  writ.  There  were 
cases  in  which  the  certiorari  was  the  proper 
remedy.  The  Supreme  Court  had  jurisdiction 
of  the  question  when  that  writ  should  issue  ; 
the  application  for  it  must  be  founded  upon 
an  affidavit,  and  the  commissioner  had  author- 
ity to  administer  an  oath  in  such  a  case.  In 
Van  Steenbergh  v.  J?iwte,k10  Johns.,  167.  it  was 
held  that  where  a  party  was  erroneously  sworn 
in  his  own  cause,  he  might  be  guilty  of  perju- 
ry, especially  while  the  proceedings  remained 
unreversed.  There  was  no  want  of  jurisdic- 
tion in  this  case,  either  in  the  court  or  the  of- 
ficer who  administered  the  oath  ;  and  as  there 
was  no  question  at  the  trial,  or  upon  the  argu- 
ment as  to  the  materiality  of  the  facts  stated 
in  the  affidavit,  we  are  not  called  upon  to  ex- 
press any  opinion  upon  that  point.  I  think  the 
judge  erred  upon  the  point  on  which  the  non- 
suit was  granted. 

New  tnal  granted  ;  costs  to  abide  tiit  event. 

Cited  in-23  N.  Y.,  88. 
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129*]  *THE  PEOPLE  t>.  JAMES  BURKE. 

Larceny  by  Foreigner  Committed  Abroad — Pun- 
isJiable  Here. 

A  foreigner,  committing1  larceny  abroad,  coming 
into  this  State  and  bringing  the  stolen  property 
with  him,  may  be  indicted,  convicted  and  punished 
in  the  same  manner  as  if  the  larceny  had  originally 
been  committed  here. 

Citations— 2  H.  S.,  698,  sec.  4 ;  1  Mass.,  116 ;  2  Mass., 
14;  2  Johns.,  477. 

THE  prisoner  was  indicted  for  grand  lar- 
ceny, being  charged  with  having  stolen 
money  in  the  Town  of  Gates,  in  the  County  of 
Monroe  in  this  State,  at  the  General  Sessions 
in  which  county  he  was  tried.  On  the  trial,  it 
appeared  that  the  money  in  question  was  stolen 
by  the  prisoner  at  York  in  Upper  Canada, 
from  which  place  he  came  to  the  Town  of 
Gates,  where  a  part  of  the  stolen  money  was 
found  in  his  possession.  The  prisoner  was  a 
resident  of  York  in  Upper  Canada,  and  there 
was  no  proof  that  he  had  ever  been  a  citizen  or 
resident  of  the  U.  S.  His  counsel  objected 
that  he  could  not  be  convicted  of  the  offense, 
because  he  was  a  citizen  of  the  Province  of 
Upper  Canada,  where  the  offense  was  commit- 
ted. The  jury,  under  the  charge  of  the  court, 
found  him  guilty.  Sentence  was  suspended  to 
obtain  the  advice  of  this  court.  The  question 
was  submitted  on  written  arguments  by, 
13O*]  *Mr.  Greene  C.  Bronson,  Atty- 
Oen.,  for  the  people. 
Mr.  A.  Samson,  for  the  prisoner. 

By  the  Court,  Savage,  Ch.  J.  By  the  Re- 
vised Statutes  it  is  enacted,  that  "Every  per- 
son who  shall  feloniously  steal  the  property  of 
another  in  any  other  State,  or  country,  and 
shall  bring  the  same  into  this  State,  may  be 
convicted  and  punished  in  the  same  manner  as 
if  such  larceny  had  been  committed  in  this 
State;  and  in  every  such  case  such  larceny 
may  be  charged  to  have  been  committed  in  any 
town  or  city,  into,  or  through  which  such 
stolen  property  shall  have  been  brought.  2  R. 
S.,  698,  sec.  4.  This  case  comes  precisely  with- 
in the  statute,  and  is  no  doubt  one  of  the  cases 
intended  to  be  provided  for.  That  the  statute 
is  constitutional  and  within  the  proper  sphere 
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of  legislative  action,  I  cannot  doubt ;  it  is  not 
justly  liable  to  the  objection  that  we  undertake 
to  punish  offenses  committed  against  another 
government.  It  is  not  the  larceny  in  Canada 
which  we  punish,  but  the  larceny  committed 
in  the  State  of  N.  Y.,  in  everyplace  into  which 
the  stolen  property  has  been  brought.  In  this 
respect  the  statute  recognizes  the  common  law, 
by  which  the  possession  of  stolen  property  in 
contemplation  of  law  remains  in  the  owner, 
and  the  thief,  therefore,  is  guilty  of  theft  in 
every  place  into  which  he  carries  the  stolen 
goods.  Such  has  always  been  the  common  law 
in  relation  to  different  counties;  it  is  a  prin- 
ciple, also,  of  the  common  law,  that  every  of- 
fender shall  be  punished  in  the  county  where- 
in the  offense  was  committed  ;  but  in  respect 
to  stolen  goods,  the  offender  may  be  punished 
in  any  county  where  he  carries  the  stolen 
goods,  as  he  is  guilty  of  stealing  them  in  every 
place  where  he  has  them.  This  principle  was 
in  Mass.,  without  the  aid  of  a  statute,  applied 
to  the  case  of  property  stolen  in  another  State 
and  carried  into  that  State.  1  Mass.,  116;  2 
Id. ,  14.  In  the  latter  case  the  question  was  dis- 
cussed by  learned  counsel,  and  well  considered 
by  the  court.  The  most  serious  objection  was, 
that  the  prisoner  might  be  liable  to  be  twice 
punished,  for  although  punished  there,  he  was 
liable  to  be  punished  in  the  State  of  N.  H., 
*  where  the  property  was  originally  [*131 
stolen.  To  this,  Sedgwick,  «/.,  asks,  wherefore 
should  he  not? — and  remarks,  that  for  himself 
he  felt  no  such  tenderness  for  thieves  as  to  de- 
sire that  they  should  not  be  punished,  where- 
ever  guilty;  if  they  offend  against  the  laws  of 
two  States;  they  should  be  punished  in  both. 
Whether  the  learned  judge  was  right  or  not,  is 
not  material  to  inquire,  but  I  may  be  permit- 
ted to  say  that  such  were  always  my  views  of 
the  law:  and  under  a  full  conviction  that  such 
was  and  ought  to  be  the  law,  I,  in  the  capacity 
of  district  attorney,  drew  the  indictment  in 
the  case  of  People  v.  Gardner,  2  Johns.,  477, 
and  prosecuted  the  prisoner  to  conviction.  The 
question  was  submitted  to  the  Supreme  Court 
on  briefs  of  counsel,  and  the  court  decided 
that  the  prisoner  having  stolen  the  horse  in 
Vt..  the  offense  did  not  continue,  and  of  course 
no  offense  was  committed  in  this  State;  in  con- 
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sequence  of  that  decision,  the  villain  escaped 
punishment. 

We  have  long  had  a  statute  for  punishing 
persons  having  in  their  possession  forged  bank 
notes;  no  one  ever  doubted  the  propriety  of  a 
conviction,  if  it  appeared  (as  it  generally  does 
in  such  cases)  that  the  notes  were  actually 
forged  in  Canada.  The  olfense  is  complete  in 
this  State,  by  having  them  in  possession  with 
intent  to  pass  them.  So  with  respect  to  the 
statute  in  question ;  it  does  not  authorize  the 
conviction  and  punishment  of  the  offender  for 
the  larceny  committed  in  Canada,  but  for  the 
offense  committed  in  this  State  by  bringing  the 
stolen  property  into  it;  for  being  in  possession 
of  the  stolen  property,  animo  furandi.  The 
Legislature  have  indeed  been  more  tender  of 
the  offender,  than  in  my  judgment  was  neces- 
sary, by  permitting  him  to  plead  a  conviction 
or  acquital  for  the  same  offense,  meaning  the 
original  larceny. 

There  is  surely  no  force  in  the  objection, 
that  this  statute  cannot  apply  to  the  subject 
of  a  foreign  government.  Our  laws  punish  of- 
fenders against  them.  If  a  foreigner  comes 
here  and  comits  an  offense,  he  is  equally  a 
subject  of  punishment  with  our  own  citizens; 
and  there  is  surely  no  comity  of  nations  which 
requires  us  to  give  free  passage  to  felons  from 
another  country,  carrying  off  stolen  property; 
but  the  contrary. 

The  Court  of  General  Sessions  is  advised  to 
render  judgment. 

Cited  in— 16  N.  Y.,  948 ;  2  Park.,  597 ;  101  Mass.,  6 ; 
43111.,  400. 


132*]  *THE  PEOPLE,  ex  rel.  Buxx, 

v. 
COUTANT. 

'Term  of  Office  of  Register  of  City  and  County 
of  New  York — Every  Election  is  for  the  Full 
Term — A  Re-election  During  the  Time  is  Void. 

The  Register  of  the  City  and  County  of  N.  Y., 
when  elected,  takes  the  office  for  three  years, wheth- 
er the  vacancy  which  he  is  elected  to  fill  be  occa- 
sioned by  the  death,  removal,  or  expiration  of  the 
term  of  office  of  his  predecessor;  and  a  re-election 
of  the  incumbent  to  the  same  office,  during  the 
term  of  three  years,  does  not  justify  him  in  holding: 
the  office  longer  than  three  years  in  the  whole ; 
such  re-election  during:  the  term  for  which  he  was 
entitled  to  hold  under  his  first  election,  being:  void. 

Citations— \.  Y.  Const.,  Art.  4,  sec.  8 ;  6  Cow..  642 ; 
1  Cow.,  560 ;  2  Wend.,  266. 

TNFORMATION  in  the  nature  of  a  quo  war- 
\-  ranto.  The  Attorney-General  filed  an  in- 
formation in  the  nature  of&guowarranto,  alleg- 
ing that  on  the  first  Monday  of  Nov.,  1833, 
William  H.  Bunn  was  duly  elected  Register  of 
the  City  and  County  of  N.  Y.,  and  having 
duly  qualified  Jan.  1,  1834,  demanded  of  Gil- 
bert Coutant  the  office  and  all  the  books  and 
papers  in  his  custody  as  late  Register,  or  in 
any  way  appertaining  to  the  office,  who  re- 
fused to  surrender  the  office,  and  to  deliver  the 
books,  etc.;  wherefore,  he  prayed  judgment 
upon  the  right  of  the  parties.  The  defendant 
pleaded  that  on  the  first  Monday  of  Nov.,  1838, 
Thomas  Franklin  was  elected  Register  for  the 
constitutional  term  of  three  years,  which 
would  expire  Dec.  31,  1831;  that  Apr.  30, 1830. 
Thomas  Franklin  died;  that  on  the  first  Mon- 
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day  of  Nov.,  1830,  an  election  was  holden  to 
elect  a  Register,  to  supply  the  vacancy  occa- 
sioned by  the  death  of  Thomas  Franklin,  and 
the  defendant  was  duly  elected  Register  to  sup- 
ply such  vacancy;  that  in  Nov.,  1831,  a  gen- 
eral election  was  held  in  the  City  and  County 
of  N.  Y.,  among  other  things,  for  the  election 
of  a  person  to  fill  the  office  of  Register,  for  the 
constitutional  term,  at  which  election  the  de- 
fendant was  duly  elected  Register,  for  the 
constitutional  term  of  three  years,  to  commence 
Jan.  1,  1832,  on  which  day  he  took  and  sub- 
scribed the  oath  of  office;  by  reason  of  which 
premises  he  became,  and  was,  and  still  is  Reg- 
ister ;  by  virtue  whereof,  since  Jan.  1,  1832, 
and  during  the  time  in  the  information  men- 
tioned, he  had  used  and  exercised,  and  still 
doth  use  and  exercise  the  office  of  register, 
*claiming  to  have,  use,  and  enjoy  the  [*  1 33 
emoluments,  etc.,  as  it  is  lawful  for  him  to  do, 
traversing  the  usurpation,  etc.  To  this  plea  the 
Attorney-General  demurred,  and  the  defendant 
joined  in  demurrer.  The  cause  was  submitted 
on  written  arguments  by, 

Mr.  F.  B.  Cutting,  for  the  relator. 

Mr.  J.  Anthon,  for  the  defendant. 

By  the  Court,  Savage,  Ch.    J.      We  are 

called  upon  to  decide  whether  the  relator  or 
the  defendant  is  entitled  to  hold  the  office  of 
Register  of  the  City  of  N.  Y.  To  understand 
the  claim  of  each,  it  is  necessary  to  state,  that 
in  Nov.,  1828,  Thomas  Franklin  was  elected 
to  the  office  of  Register  to  hold  for  three  years, 
commencing  Jan.  1,  1829.  Of  course  his  term 
would  expire  Dec.  31,  1831.  In  Apr.,  1830, 
Mr.  Franklin  died,  and  in  Nov.  following,  Mr. 
Coutant  was  elected;  and  the  question  now  to 
be  decided,  is,  whether  he  was  then  elected  for 
three  years,  or  for  one  year,  to  wit :  for  the 
period  during  which  Mr.  Franklin  would  have 
held,  had  he  lived.  It  seems  that  doubts  were 
entertained  in  Nov.,  1831,  as  to  the  period 
when  Mr.  Coutant's  office  would  expire,  and 
he  was  then  again  elected.  If,  at  his  first  elec- 
tion, he  took  the  office  for  three  years,  his  term 
expired  in  December  last,  and  his  second  elec- 
tion was  void  ;  if,  however,  his  first  election 
only  gave  him  the  office  for  the  residue  of  the 
three  years,  for  which  Mr.  Franklin  would 
have  held  had  he  lived,  then  his  second  elec- 
tion was  valid,  and  his  term  of  office  will  not 
expire  until  December  next.  The  whole  depends 
upon  the  effect  of  his  first  election. 

The  clause  of  the  Constitution  which  limits 
the  term  of  this  office,  is  as  follows:  "Sheriffs 
and  clerks  of  counties,  including  the  Register 
and  Clerk  of  the  City  and  County  of  New 
York,  shall  be  chosen  by  the  electors  of  the  re- 
spective counties,  once  in  every  three  years, 
and  as  often  as  vacancies  shall  happen.  "And 
the  Governor  may  remove  any  such  sheriff, 
Clerk  or  Register,  at  any  time  within  three 
years  for  which  *he  shall  be  elected,  [*134 
giving  to  such  Sheriff,  Clerk  or  Register  a  copy 
of  the  charge  against  him,  and  an  opportunity 
of  being  heard  in  his  defense,  before  any  re- 
moval shall  be  made."  Const.,  art.  4.  sec.  8. 
This  section  is  the  only  provision  on  the  sub- 
ject to  be  found  in  the  Constitution,  and  the 
only  term  of  office  is  three  years.  There  shall 
be  an  election  once  in  three  years,  and  oftener 
in  case  a  vacancy  happens  before  the  end  of  the 
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three  years;  but  there  is  nothing  in  the  Consti- 
tution making  any  difference  as  to  the  term  for 
which  the  office  shall  be  held,  whether  the  offi- 
cer be  elected  at  one  time  or  another.  Every 
election  is  to  supply  a  vacancy,  either  actual 
at  the  time  of  the  election,  or  anticipated.  The 
Governor  may  remove  within  the  three  years; 
no  other  term  is  mentioned  in  the  Constitution. 
Taking  this  whole  section  together,  the  sub- 
stance is  the  same  as  if  it  read  thus  :  "Every 
person  elected  Sheriff,  Clerk  or  Register,  shall 
hold  his  office  for  three  years,  unless  sooner 
removed  by  the  Governor."  If  such  had  been 
the  phraseology,  there  could  have  been  no  room 
for  doubt.  I  think  there  is  as  little  now.  The 
Constitution  declares,  that  "  every  person  ap- 
pointed a  justice  of  the  peace  shall  hold  his 
office  for  four  years,  unless  removed,"  etc. 
And  under  this  section  of  the  Constitution,  it 
has  been  adjudged  that  it  is  not  within  the 
power  of  the  Legislature  to  shorten  the  consti- 
tutional term  of  the  office  of  a  justice  of  the 
peace.  6  Cow.,  642:  1  Id.,  550.  The  section 
now  under  consideration  received  a  construc- 
tion in  the  case  of  People  v.  Grreen,  2  Wend. , 
266.  The  only  difference  between  that  case 
and  this  is,  that  that  was  the  case  of  a  sheriff, 
and  the  present  the  case  of  Register.  They  are 
both  embraced  in  the  same  section  of  the  Con- 
stitution; the  term  of  office  the  same,  the  elec- 
tion the  same,  and  removal  the  same.  The  Con- 
stitution was  fully  considered  in  that  case,  and 
also  the  Revised  Statutes  regulating  elections  ; 
and  after  full  argument  and  examination,  this 
court  decided  that  every  person  elected  to  the 
office  of  sheriff,  takes  it  for  three  years.  For 
the  same  reasons,  every  person  elected  Register 
takes  the  office  for  three  years.  It  is  quite  im- 
material whether  the  vacancy  which  he  is  elect- 
ed to  fill  is  occasioned  by  the  death  or  removal 
of  the  former  incumbent,  or  the  expiration  of 
his  term.  It  is  unnecessary  to  discuss  the  ques- 
135*|  tion  at  *greater  length.  This  case  de- 
pends upon  the  same  principles  with  the  case 
of  People  v.  Green.  The  Constitution  and  the 
Revised  Statutes  were  there  considered,  and 
we  then  came  to  the  conclusion  that  the  Legis- 
lature, in  the  Revised  Statutes,  did  not  intend 
to  create  a  short  term  of  office,  being  the  unex- 
pired  term  of  a  deceased  incumbent,  as  seems 
to  have  been  intended  in  1823.  I  have  only  now 
to  add,  that  if  such  was  the  intention  of  the 
Legislature,  such  provision  is  in  violation  of 
the  Constitution  and,  therefore,  must  be  de- 
clared inoperative  and  void. 

The  relator  is  entitled  to  judgment. 

Affirmed— 11  Wend.,  511. 

Cited  In— 9  Hun,  580 ;  62  How.  Pr.,  16;  9  Minn.,  291; 
36  Am.  Rep.,  775  (33  Gratt.,  119). 


JOHNSON  v.  HUNT. 

Replevin  doett  not  Lie,  by  the  Owner  of  a  House 
for  Materials  Furnished  by  the  Contractor  un- 
til Delivery,  or  until  Affixed  to  the  Freehold. 

Where  a  houae-builder  contracted  to  build  a  house 
and  find  the  materials,  for  which  he  was  to  receive 
his  pay  as  the  work  advanced,  and  after  putting  up 
and  incloshiK  the  house,  worked  up  in  the  house 
plank  preparatory  to  erecting  columns  for  a  piazza 
to  the  1 11 1  i  M  i  Mir.il  1 1  <  I  removed  the  same  as  a  mere  mat- 
ter of  convenience  to  an  adjoining  house,  where 
they  were  levied  upon  by  virtue  or  an  execution 
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against  the  builder ;  it  was  held,  in  an  action  by  the 
employer  for  the  taking  of  such  materials,  that  the 
plamtiff,although  he  had  made  advances  as  the  work 
progressed,  was  not  entitled  to  maintain  an  action  ; 
the  materials  being  personal  property,  and  not  pass- 
ing to  the  plaintiff  until  delivery  or  until  affixed  to 
the  freehold. 

Citations— 7  Wend.,  406;  1  Taunt.,  319;  1  Johns.,  473. 

THIS  was  an  action  of  replevin,  tried  at  the 
Albany  Circuit  in  Sep.,  1831,  before  the 
Hon.  James  Vanderpoel,  one  of  the    Circuit 
Judges. 

Aug.  21,  1829,  a  contract  was  entered  into 
by  which  the  defendant  agreed  to  build  a  house 
for  the  plaintiff,  finding  the  materials  for  the 
woodwork  and  doing  the  work,  and  engaging 
to  complete  the  job  by  May  1, 1830.  The  plaint- 
iff, on  his  part,  engaged  to  pay  for  the  same 
$1,525,  in  manner  following:  when  the  timber 
should  be  delivered  on  the  ground  for  fram- 
ing, $100  ;  when  the  frame  should  be  raised, 
$200;  Dec.  1,  $150;  the  like  sum  on  the  first 
day  of  each  of  the  four  succeeding  months, 
provided  the  work  shall  advance  according  to 
the  payments  made;  making  $1,050  to  be  paid 
by  Apr.  1,  and  the  remainder,  *viz.  :  [*136 
$475,  when  the  house  should  be  finished.  After 
the  house  was  inclosed,  the  defendant  worked 
plank  belonging  to  him  into  eight  columns  for 
piazzas,  one  half  of  which  were  intended  for 
the  house  building  for  the  plaintiff,  and  the 
other  half  for  a  house  which  the  defendant  was 
then  building  for  a  Mr.  Earl.  These  columns 
were  worked  in  the  house  building  for  the 
plaintiff,  and  to  make  room  for  the  masons  to 
do  their  work,  the  columns  were  removed  to 
the  store  of  a  Mr.  Burrows.  The  defendant 
also  procured  and  deposited  in  the  same  store 
four  carved  capitals  and  three  bases  for  the  col- 
umns, and  six  carved  window  and  door-caps. 
After  a  barn  was  inclosed,  which  the  defend- 
ant was  building  for  the  plaintiff  on  the  same 
lot  on  which  the  house  was  erected,  the  col- 
umns and  other  materials  were  removed  there- 
to, and  subsequently  four  of  the  columns  were 
taken  therefrom  and  used  in  the  erection  of 
Earl's  house.  The  other  columns  and  the 
carved  work  remained  in  the  barn  until  June 
or  July,  1830,  when  the  defendant  broke  open 
the  barn  and  took  and  carried  them  away.  For 
this  property  the  action  was  brought.  The 
plaintiff  proved  payments  made  by  him  to  the 
defendant,  to  the  amount  of  $1,700,  and  that 
the  defendant,  about  two  weeks  previous  to 
taking  the  property  from  the  barn,  abandoned 
the  job  he  had  undertaken,  saying  he  would 
not  work  any  more  at  it,  unless  the  plaintiff 
would  pay  him  more  money.  It  was  proved 
on  the  part  of  the  defendant,  in  pursuance  of 
a  notice  attached  to  his  plea,  that  May  5, 1830, 
while  the  property  in  question  remained  in  the 
store  of  Burrows,  it  was  levied  upon  by  a  dep- 
uty of  the  sheriff  of  Albany,  by  virtue  of  an 
execution  against  the  defendant  for  the  sum  of 
$556,  who  left  the  same  in  the  possession  of  the 
defendant.  The  value  of  the  property  was 
testified  to.  The  judge  ruled  that  the  plank 
from  which  the  colums  were  worked,  though 
purchased  by  the  defendant,  became  the  prop- 
erty of  the  plaintiff  when  the  same  were  deliv- 
ered upon  the  plaintiff's  lot ;  and  though  the 
lumber  used  in  preparing  the  columns  in  ques- 
tion had  not  been  separated  from  that  used  in 
preparing  the  columns  for  Earl's  house  at  the 
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time  of  the  levy,  yet  that  it  was  subsequently 
separated,  and  that  it  was  reasonable  to  pre- 
sume that  the  defendant  intended  it  for  the 

137*]  house  of  the  *plaintiff  ;  and  as  to  the 
carved  work,  that  though  it  had  not  been  de- 
livered upon  the  premises  of  the  plaintiff  at 
the  time  of  the  levy,  still  it  had  been  procured 
for  the  plaintiff's  house,  and  immediately  upon 
its  being  so  procured,  and  before  a  delivery 
upon  the  premises  of  the  plaintiff,  it  became 
the  property  of  the  plaintiff.  To  which  decis- 
ion the  defendant  excepted.  The  jury,  under 
the  charge  of  the  judge,  found  a  verdict  for 
the  plaintiff,  which  the  defendant  now  moved 
to  set  aside. 

Mr.  J.  Paine,  for  the  defendant.  The  own- 
ership of  the  property  claimed  in  this  suit  was 
either  in  the  defendant  or  in  the  sheriff  of  Al- 
bany and,  of  course,  the  plaintiff  ought  not  to 
have  recovered.  Until  worked  into  the  house 
and  become  part  of  the  realty,  it  was  not  the 
property  of  the  plaintiff.  Had  it  been  destroyed 
in  the  store  of  Burrows,  or  while  in  the  barn, 
the  loss  would  have  fallen  upon  the  defendant, 
and  not  upon  the  plaintiff.  He  cited  1  Taunt., 
818;  7  Johns.,  473;  15  Id.,  349  ;  7  Wend.,  406. 

Mr.  M.T.  Reynolds,  for  plaintiff.  The  cases 
cited  on  the  other  side  relate  exclusively  to  per- 
sonal property.  Here  the  property  was  con- 
nected with  the  realty.  The  payments  were  to 
be  made  as  the  work  progressed,  and  the  mo- 
ment materials  appropriated  to  the  building 
were  brought  upon  the  ground,  the  right  of 
ownership  attached  in  the  plaintiff  as  effectu- 
ally as  when  subsequently  affixed  to  the  build- 
ing, as  the  procuring  of  the  materials  and  the 
working  of  them  up  for  the  finishing  of  the 
building  are  fairly  to  be  presumed  as  the  in- 
ducements to  the  advances  made  by  the  plaint- 
iff. 

By  the  Court,  Savage,  Oh.  J.  By  the  con- 
tract, the  defendant  was  to  procure  the  materials 
and  build  the  house  for  the  plaintiff.  The  ma- 
terials were  purchased  by  the  defendant,  were 
his  own,  and  at  his  risk.  The  fact  that  such 
materials  were  intended  for  the  plaintiff's  house 
did  not  change  the  property.  Had  the  defend- 
ant acted  as  the  plaintiff's  agent  in  purchasing 
the  materials,  then,  indeed,  the  property  would 
have  been  the  plaintiff's.  The  contract,  how- 
138*1  ever,  does  not*givecountenance  to  any 
such  idea,  nor  was  such  a  construction  con- 
tended for.  The  judge  at  the  circuit  held  that 
the  property  was  vested  in  the  plaintiff  by  the 
act  of  the  defendant  in  purchasing  it,  intend- 
ing to  work  it  into  the  plaintiff's  house.  In 
this  the  judge  certainly  erred.  When  the  de- 
fendant purchased  the  property,  it  became  his 
own;  he  might  sell  it  again,  and  purchase  other 
materials  to  use  in  the  plaintiff's  house,  and  if 
he  procured  such  as  the  contract  required,  the 
plaintiff  could  not  complain.  Suppose  he  bad 
purchased  plank  which  were  rotten  and  totally 
unfit  for  the  use,  but  still  intending  them  for 
the  plaintiff's  house,  the  plaintiff  would  not  be 
bound  to  receive  them.  Or  suppose  the  plank 
were  purchased  in  Troy  or  Albany,  or  at  the 
mill  where  manufactured,  and  before  they  were 
removed  a  fire  had  destroyed  them,  would  the 
plaintiff  say  the  loss  was  his?  If  the  property 
was  ever  in  the  def  endan  t,  when  was  it  changed  ? 
As  personal  property,  clearly  it  did  not  pass 
until  delivery,  and  there  is  no  evidence  in  the 
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case  of  a  delivery  by  the  defendant,  or  the  re- 
ceipt of  it  by  the  plaintiff.  It  was  not  intended 
by  the  contract  that  it  should  pass  as  personal 
property;  it  was  to  become  the  property  of  the 
plaintiff  when  it  was  worked  into  his  house, 
and  not  before.  The  mere  act  of  bringing  the 
plank  upon  the  plaintiff's  lot  for  the  purpose 
of  working  it  into  columns,  did  not  change  the 
property;  nor  did  the  act  of  working  the  plank 
into  pieces  to  put  up  have  that  effect,  for  we 
see  the  same  defendant,  at  the  same  time  and 
place,  working  up  other  plank  of  the  same  lot 
into  materials  for  columns  for  Earl's  house.  If 
the  act  of  working  the  plank  in  the  plaintiff's 
house  made  them  his  property,  then  he  owned 
the  whole  ;  but  that  is  not  pretended.  If  the 
working  them  with  intent  to  put  them  up  in 
the  plaintiff's  house  made  them  his,  then  the 
intent  changed  the  property,  without  any  act 
by  either  of  the  contracting  parties.  That  would 
be  a  very  unsafe  rule  of  property.  The  prop- 
erty of  one  man  does  not  become  the  property 
of  another,  unless  by  some  act  indicating  a  de- 
livery by  one  and  an  acceptance  by  the  other. 
Had  the  property  in  question  been  burned 
when  in  Burrows'  store,  and  had  the  defendant 
been  perfectly  solvent,  I  presume  the  plaintiff 
would  not  have  considered  the  loss  his  own  ; 
surely  the  *law  would  not  so  have  ad-  [*131> 
judged  it.  Where  anything  remains  to  be  done 
by  the  vendor  before  the  article  is  to  be  deliv- 
ered, the  right  of  property  does  not  pass.  7 
Wend.,  406,  and  cases  cited.  Here  the  columns 
were  to  be  put  together  and  erected  before  they 
became  the  plaintiff's.  In  the  case  of  Mucklow 
v.  Mangles,  1  Taunt. ,  319  a  boat-builder  con- 
tracted to  build  a  barge  for  one  Pocock,  and  re- 
ceived payment  in  advance.  He  finished  the 
barge  and  printed  Pocock's  name  on  the  stern; 
but  before  delivery  it  was  levied  on  by  the 
sheriff,  under  an  execution  against  the  boat- 
builder.  It  was  held  that  the  property  had  not 
passed  to  Pocock.  Heath,  J.,  says  it  comes 
within  the  cases  which  have  been  held  to  be 
executory.  He  adds :  "A  tradesman  often 
finishes  goods  which  he  is  making  in  pursu- 
ance of  an  order  given  by  one  person,  and  sells 
them  to  another  ;  yet  the  person  giving  the 
order  could  not  bring  trover."  The  case  of 
Merritt  v.  Johnson,  7  Johns. ,  473, was  a  stronger 
case  than  MuckUno  v.  Mangles.  One  Travis 
agreed  to  build  a  sloop  for  E.  Merritt,  and  to 
furnish  the  timber  for  the  same.  Travis  partly 
finished  the  sloop,  furnishing  the  greater  part 
of  the  materials;  but  D.  Merritt,  the  plaintiff 
to  whom  the  contract  was  assigned  by  E.  Mer- 
ritt, also  furnished  part  of  the  materials  and 
advanced  money  to  Travis  on  the  contract. 
When  the  vessel*  was  about  one  third  finished, 
it  was  levied  on  under  an  execution  against 
Travis.  The  plaintiff  brought  an  action  of 
trover  for  the  vessel,  but  the  court  said  that 
his  right  of  action  rested  on  the  contract  with 
Travis,  and  that  the  sloop  did  not  become  his 
until  finished  and  delivered.  The  court  take 
notice  of  the  fact  that  the  sloop  was  built  upon 
ground  hired  by  Travis;  but  had  the  fact  been 
different,  I  do  not  see  how  the  result  would 
have  been  varied  under  the  contract  in  that 
case,  by  which  Merritt  was  to  pay  as  the  work 
progressed,  leaving  one  third  to  be  paid  when 
the  whole  of  the  work  was  finished.  In  this 
case  there  could  not  be  a  formal  delivery  of 
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the  house  after  it  was  finished  ;  the  house 
standing  on  the  plaintiff's  ground,  became  his 
as  fast  as  the  parts  added  to  it  became  attached 
so  as  to  become  part  of  the  freehold,  but,  with 
that  difference,  the  case  of  the  sloop  is  notdis 
tinguishable  in  principle.  The  sloop  was  per- 
sonal property  and,  therefore,  the  property  was 
14O*]  *not  changed  until  delivery.  The  house 
in  question  was  real  property,  but  the  materi- 
als of  which  it  was  composed  were  persona' 
property,  and  did  not  pass  to  the  plaintiff  un- 
til delivery,  or  until  they  became  affixed  to  the 
freehold ;  at  the  time  of  the  levy,  they  were  the 
property  of  Hunt,  the  defendant.  The  plaint- 
iff, therefore,  had  no  title,  and  could  not  re- 
cover upon  the  evidence  before  the  court. 
New  trial  granted;  costs  to  abide  tJie  event. 

Cited  in— 11 N.  T.,  40,  540  ;  26  Barb.,  473 ;  66  Barb., 
354  :  5  Daly,  56 ;  35  N.  J.  L.,  268  ;  33  Am.  Rep.,  650  (77 
N.  Y..  475). 


DAYTON  v.  ROCKWELL. 

Slander — Charge  of  Swearing  Fahe  in  Affidavit 
for  Warrant —  Whether  Actionable. 

Words  charging  a  party  with  swearing  false,  in  an 
affidavit  made  to  obtain  a  warrant  from  a  justice, 
are  actionable,  if  the  affidavit  contain  any  material 
fact  proper  to  be  submitted  to  the  justice  on  such 
application,  although  on  certiorqri  the  affidavit 
would  not  be  held  sufficient  to  justify  the  issuing  of 
the  warrant. 

Citation— 2  R.  8.,  228,  sees.  17, 19. 

"HEMURRERto  declaration.  The  action  is 
jJ  slander.  The  plaintiff,  in  the  first  count, 
stated  by  way  of  inducement  that  one  Silas 
Butler,  an  inhabitant  of  Hadley,  having  a  fam- 
ily, being  indebted  to  him  in  a  sum  of  money, 
and  he,  the  plaintiff,  being  in  danger  of  losing 
the  same,  and  having  a  good  cause  of  action 
against  Butler,  did  make  and  subscribe  an  affi- 
davit or  oath  before  S.  Gray,  Esq. ,  a  justice  of 
the  peace  of  Hadley,  who  had  lawful  authority 
and  full  power  to  administer  an  oath  in  the 
premises,  and  did  administer  the  same  to  the 
plaintiff  on  the  said  affidavit,  to  wit :  Jan.  17, 
1831,  at  Hadley,  as  authorized  by  the  4th sub., 
sec.  17,  art.  2,  tit.  4,  part  3.  of  the  Revised 
Statutes,  in  which  the  plaintiff  swore,  among 
other  things,  that  he  had  good  cause  of  action 
against  Butler,  and  thereupon,  the  justice  is 
sued  a  warrant  in  favor  of  the  plaintiff  against 
Butler,  according  to  sub.  4,  sec.  17,  aforesaid; 
and  such  proceedings  were  thereupon  had  be- 
fore the  said  justice,  that  a  judgment  was 
rendered  by  him  against  Butler.  Yet  the  de- 
fendant, knowing  the  premises  but  intending 
to  injure  the  plaintiff  in  his  good  name,  etc., 
afterwards,  to  wit:  on,  etc.,  at,  etc.,  in  a  certain 
discourse  which  he  had  with  the  plaintiff,  and 
of  and  concerning  the  plaintiff  and  of  and  con- 
141*]  cerning  *the  said  affidavit,  spoke  these 
words:  "You  swore  false  about  that  judgment 

NOTE.— Slander— Charge  of  false  swearing— Per- 
jury. See.  Hopkins  v.  Beedle,  1  Cai.,  347,  note;  Mar- 
tin v.  Stlllwell,  13  Johns.,  275,  note;  Woodbeck  v. 
Keller,  6  Cow.,  118,  note. 

See,  generally,  on  the  subject  of  slander,  Moody 
v.  Baker.  6  Cow.,  351,  notes  there  cited ;  Bullock  v. 
Koon,  «  Cow.,  30,  note,  and  other  notes  there  cited; 
Skinner  ads.  Powers,  1  Wend.,  451,  note;  Sewall  v. 
Cutlln.  3  Wend.,  291,  note;  Oilman  v.  Lowell.  8 
Wend.,  573,  note. 
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you  got  against  Butler;  you  swore  out  a  war- 
rant against  Butler,  in  a  concern  you  had  got 
your  pay  on  before,  for  the  purpose  of  cheat- 
ing me  out  of  what  I  had  against  Butler."  The 
second  count  lays  the  words  as  spoken  in  the 
second  person,  "he  swore  false,"  etc/  The 
third  count  contains  the  same  matter  of  induce- 
ment as  the  first ;  it  sets  forth  the  affidavit, 
made  by  the  plaintiff,  in  these  words:  "  Sara- 
toga County,  88.  Orange  Dayton  of  Hadley,  in 
said  county,  being  duly  sworn,  says  he  had  a 
good  cause  of  action  against  Silas  Butler, 
against  whom  he  now  makes  application  for 
process  by  warrant,  and  the  ground  of  such 
application  is,  that  he  cannot  safely  proceed 
by  summons;  "  and  then  charges  the  speaking 
of  the  words  as  in  the  first  count.  The  fourth 
count  is  like  the  third,  referring  to  the  affidavit, 
and  laying  the  words  as  spoken  in  the  third 
person.  To  each  count  the  defendant  put  in  a 
general  demurrer. 

Mr.  J.  Ellsworth,  for  the  defendant,  in- 
sisted that  the  affidavit,  concerning  which  the 
words  were  spoken,  not  being  such  an  affi- 
davit as  would  justify  the  issuing  of  a  war- 
rant, was  not  an  oath  or  affirmation  necessary 
for  the  prosecution  of  a  private  right,  and 
therefore  perjury  could  not  be  assigned 
upon  it. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

By  the  Court,  Savage,  Oh.  J.  The  defend- 
ant relies  upon  the  point,  that  the  affidavit 
upon  which  the  charge  of  perjury  is  founded, 
not  being  drawn  pursuant  to  the  statute,  is  not 
such  a  material  or  necessary  proceeding  as  to 
be  the  subject  of  perjury.  By  the  Revised 
Statutes,  persons  shall  be  adjudged  guilty  of 
perjury,  as  follows:  Every  person  who  shall 
willfully  and  corruptly  swear,  testify  or  affirm 
falsely,  to  any  material  matter  upon  any  oath, 
affirmation  or  declaration  legally  administered: 
1.  In  any  matter,  cause  or  proceeding  depend- 
ing in  any  court  of  law  or  equity,  or  before 
any  officer  thereof.  2.  In  any  case  where  an 
oath  or  affirmation  is  required  by  law,  or  is 
necessary  for  the  prosecution  or  defense  of  any 
private  right,  or  for  the  ends  of  public  justice. 
3.  In  any  matter  or  proceeding  *before  [*  142 
any  tribunal  or  officer  created  by  the  Constitu- 
tion or  by-law,  or  where  any  oath  may  be  law- 
fully required  by  any  judicial,  executive  or 
administrative  officer.  By  the  article  which 
treats  of  the  commencement  of  suits,  and  the 
service  and  return  of  process  in  justice's 
courts,  the  justice  is  authorized  to  issue  a  war- 
rant: 1.  When  the  defendant  is  a  non-resi- 
dent of  the  county;  2.  When  the  plaintiff  is  a 
non-resident,  and  tenders  security  for  any  sum 
which  may  be  adjudged  against  him;  3.  Where 
it  shall  appear  to  the  satisfaction  of  the  justice 
by  the  affidavit  of  the  applicant  or  of  any  oth- 
er witness,  that  the  person  against  whom  such 
a  warrant  is  desired,  is  about  to  depart  from 
the  county  with  intent  not  to  return  thereto; 
and  4.  Where  the  defendant  is  an  inhabitant 
of  the  county,  having  a  family,  or  a  freehold- 
er of  the  same  county,  and  it  shall  in  like  man- 
ner appear,  to  the  satisfaction  of  the  justice, 
,hat  tlie  plaintiff  will  be  in  danger  of  losing 
lis  debt  or  demand  unless  such  warrant  be 
granted.  2  R.  S.,  228,  sec.  17.  The  19th  sec- 
ion  also  declares  that  in  the  cases  last  men- 
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tioned,  the  person  applying  for  a  warrant 
shall,  by  affidavit,  state  the  facts  and  circum- 
stances within  his  knowledge,  showing  the 
grounds  of  his  application,  whereby  a  justice 
may  the  better  judge  of  the  necessity  and  pro- 
priety of  issuing  such  warrant.  This  was 
•clearly  a  case  where  an  affidavit  was  required 
by  law  for  the  prosecution  of  a  private  right, 
and  where,  of  course,  if  the  party  making  the 
affidavit  swore  falsely,  he  would  be  guilty  of 
perjury,  if  the  facls'sworn  to  were  material. 
Among  the  facts  and  circumstances  necessary 
to  enable  the  justice  to  determine  whether  a 
warrant  should  be  issued,  it  was  very  material 
for  the  justice  to  know  whether  the  plaintiff 
had  any  cause  of  action  against  the  defendant 
which  was  cognizable  in  a  justice's  court. 
The  affidavit  asserts  that  fact;  and  should  the 
plaintiff  be  indicted  for  perjury,  and  the  fact 
thus  sworn  to  disproved  by  sufficient  testi- 
mony, he  would,  undoubtedly,  be  convicted. 
The  question  then  would  be,  not  whether  the 
affidavit  was  sufficient  to  authorize  the  justice 
regularly  to  issue  a  warrant;  not  whether  the 
proceedings  of  the  justice  were  regular,  but 
whether  the  fact  sworn  to  was  material.  Had 
the  affidavit  contained  the  facts  that  Silas  But- 
ler was  about  to  leave  the  county,  not  to  re- 
143*]  turn,  *or  any  other  facts  and  circum- 
stances (not  the  opinion  of  the  plaintiff)  show- 
ing that  the  plaintiff  would  be  in  danger  of  los- 
ing his  debt  or  demand  unless  a  warrant  should 
be  granted,  there  could  be  no  doubt  of  the 
materiality  of  the  whole  affidavit.  But  the 
materiality  of  each  fact  must  be  judged  of  by 
itself,  not  by  its  connection  with  other  facts; 
the  proceedings  of  the  justice  might  perhaps 
be  set  aside,  because  the  affidavit  did  not  con- 
tain sufficient  facts  and  circumstances  to  au- 
thorize the  issuing  of  the  warrant,  but  still  the 
Early  making  the  affidavit  would  be  resppnsi- 
le  for  any  willful  falsehood  contained  in  it 
which  was  material.  The  affidavit  was  made 
before  an  officer  authorized  by  law  to  admin- 
ister the  oath,  and  in  a  proceeding  where  the 
fact  sworn  to  was  material;  and  if  false,  the 
crime  of  perjury  was  committed.  In  this  view 
of  the  subject,  the  several  counts  of  the  decla- 
ration are  good,  and  the  demurrer  cannot  be 
sustained. 

Judgment  for  plaintiff  on    demurrer,   with 
leave  to  defendant  to  plead,  on  payment  of  costs. 
Cited  in-1  Abb.  N.  a,  276. 


CRAFTS  v.  LEANDER  PLUMB. 

Liability  for  Penalty  for  Assisting  Tenant  in 
Concealing  Goods — Denial  of  Tenant's  Owner- 
ship— Intent —  Verdict  being  for  Defendant  and 
the  Action  Penal,  New  Trial  Denied. 

In  an  action  for  the  penalty,  for  assisting'  a  ten- 
ant in  concealing'  (fowls,  removed  from  demised 
premises,  a  party  who  deters  a  bailiff  from  taking1 
the  property  by  falsely  denying  the  tenant  to  be 
the  owner  thereof  and  alleging  a  third  person  to  be 
the  owner,  subjects  himself  to  the  penalty. 

Where,  however,  in  such  case  there  is  evidence 
that  the  intent  in  the  making  of  the  false  allegation 
is  not  to  defraud  the  landlord,  but  for  a  different 
object,  and  the  jury  pass  upon  the  intent  and  ac- 
quit the  defendant,  the  action  being  penal,  the 
court  will  not  grant  a  new  trial  unless  the  verdict 
be  clearly  against  evidence. 

WEND.  11. 


Citations-2  B.  8.,  503,  sec.  17 ;  1 R.  L.,  437, 438,  sec. 
14 ;  5  Cow.,  210. 

THIS  was  an  action  to  recover  the  penally 
given  by  statute  for  assisting  a  tenant  in 
concealing  goods,  removed  from  demised  prem- 
ises, for  the  purpose  of  avoiding  the  payment 
of  rent,  tried  at  the  Otsego  Circuit  in  Sep., 
1881,  before  the  Hon.  Robert  Monell,  one  of 
the  Circuit  Judges. 

Jasper  Sherwood  was  the  tenanl  of  the 
plaintiff  of  certain  premises,  at  an  annual  rent 
of  $100,  under  a  lease  for  4  years  from  Mar. 
81,  1828.  Apr.  2,  1830.  *a  bailiff  of  [*144 
the  plaintiff  went  upon  the  demised  premises 
with  a  distress  warrant,  to  distrain  for  rent 
then  due,  and  made  a  distress  upon  some  in- 
considerable articles.  On  his  way  lo  Ihe  prem- 
ises, he  met  the  defendant,  told  him  his  busi- 
ness, and  inquired  about  Sherwood's  horses 
and  properly.  Sherwood  was  from  home  at 
the  time.  On  the  next  day,  the  defendant  was 
at  the  house  of  Sherwood,  and  soon  thereafter 
the  sons  of  Sherwood  were  sent  out  by  their 
mother  in  different  directions  to  meet  their 
father;  one  of  whom  met  him  and  informed 
him  of  Ihe  dislress  warrant,  whereupon  he  put 
a  span  of  horses  and  wagon  he  had  with  him. 
into  the  barn  of  one  Bailey  Plumb,  and  on  the 
next  day  the  wagon  was  taken  by  one  of  his 
sons,  by  his  direction,  to  one  Rufus  Preston's. 
The  horses  were  sent  by  Sherwood  to  one 
William  Fisher's,  and  Fisher  was  requested  by 
Sherwood  to  keep  them  out  of  the  way,  and 
one  day  Sherwood  put  them  into  the  woods. 
A  few  days  after  the  bailiff  had  dislrained  the 
property  found  on  the  premises,  he  pursued 
the  defendant,  who  had  gone  off  on  a  periling 
expedition,  and  overtook  him  in  Russia  in 
Herkimer  Co.,  where  he  found  him  in  posses- 
sion of  a  wagon,  harness  and  a  span  of  horses; 
the  bailiff  told  him  he  would  take  the  property 
under  his  warrant;  the  defendant  said  thai  the 
horses  were  his  own,  and  thai  Ihe  wagon  was 
not  Sherwood's,  bul  belonged  lo  Rufus  Pres- 
lon,  of  whom  he  had  hired  it;  thai  he  knew 
where  Sherwood's  properly  was — thai  it  was 
where  neither  the  plainliff  or  Ihe  bailiff  could 
get  it.  The  wagon  then  in  the  possession  of 
the  defendant  was  the  property  of  Sherwood, 
who  testified  thai  on  his  relurn  from  a  jour- 
ney May  5,  he  found  Ihe  wagon  at  his  house, 
and  that  the  defendant  told  him  he  returned 
Apr.  27,  and  that  he  got  the  joke  upon  Tan- 
ner (the  bailiff)  at  Russia.  It  appeared  lhal  two 
days  previous  to  the  time  when  the  bailiff  first 
met  the  defendant  and  inquired  for  Sherwood's 
property,  Sherwood  had  executed  a  mortgage 
of  his  horses  and  wagon  to  the  defendant,  and 
when  the  bailiff  apprised  the  defendant  of  his 
business,  he  said  to  a  person,  then  with  him, 
he  would  take  legal  advice  and  see  whether  he 
could  not  hold  the  property  under  his  morl- 
gage;  lhal  he  was  advised  that  the  plaintiff 
could  take  *the  properly  in  30  days  [*145 
after  Ihe  renl  fell  due,  whereupon  he  said  lhat 
Ihe  plainliff  would  have  good  luck  lo  find  it. 
The  defendanl  proved  lhal  aboul  Ihe  flrsl  of 
April,  he  applied  lo  Iwo  several  individuals  lo 
hire  him  a  wagon  to  go  a  journey,  and  thai  he 
was  unsuccessful  in  his  applications;  lhal  he 
applied  to  Sherwood  for  his  wagon,  who  re- 
fused lo  let  him  have  it,  unless  he  procured 
him  a  wagon  lo  use  as  he  wanled  it;  lhal  he 
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accordingly  applied  to  a  neighbor,  who  agreed 
to  let  Sherwood  have  his  wagon  as  he  should 
want  to  use  it,  and  then  Sherwood  let  him  have 
his  wagon,  which  was  subsequent  to  the  time 
when  the  bailiff  had  been  on  the  premises. 
The  plaintiff  claimed  to  recover  for  the  wagon 
only,  the  value  of  which  was  shown  to  be 
about  $40.  The  judge  charged  the  jury  that 
there  was  no  evidence  that  the  defendant  had 
assisted  in  removing  the  wagon,  but  in  con- 
cealing it  after  its  removal;  that  the  defendant 
was  not  liable  for  any  opinion  or  advice  given 
to  the  tenant,  but  for  his  acts,  and  the  plaintiff 
was  bound  to  show  that  he  had  concealed  the 
wagon;  that  the  jury  must  look  to  the  whole 
evidence  to  determine  whether  the  defendant 
knowingly  assisted  in  concealing  the  goods; 
that  it  was  proved  that  the  defendant  had  en- 
deavored to  procure  a  wagon,  elsewhere  than 
from  the  tenant,  to  go  his  journey,  that  his 
journey  was  public,  and  it  was  for  them  to 
say  whether  the  defendant  had  brought  him- 
self within  the  meaning  of  the  Act;  that  they 
would  consider  the  conduct  of  the  defendant 
at  Russia,  although  it  was  not  conclusive  to 
show  a  concealment,  and  if  it  was  satisfactori 
ly  explained,  they  would  be  warranted  in  find- 
ing for  the  defendant.  The  jury  found  for 
the  defendant,  and  the  plaintiff  now  asks  for 
a  new  trial. 

Mr.  W.  Crafts,  for  plaintiffs.  On  the 
strength  of  what  was  said  by  Mr.  J.  Suther- 
land in  delivering  the  opinion  of  the  court  in 
Strong  v.  Stebbins,  5  Cow.,  210,  it  has  been  sup- 
posed, that  a  third  person  is  not  liable  for  as- 
sisting a  tenant  in  concealing  goods,  removed 
from  demised  premises  for  the  purpose  of 
avoiding  the  payment  of  rent,  unless  it  be 
shown  that  he  furnished  to  the  tenant  physical 
aid.  That  expression  is  found  in  the  opinion, 
but  it  is  also  said,  if  he  gives  assistance  in  any 
146*]  *way,  either  directly  or  indirectly  in 
removing  or  concealing  the  goods,  he  is  liable; 
or  if  the  goods  be  removed  to  his  house  and 
received  and  concealed  by  him,  he  knowing 
the  object  and  circumstances  of  the  removal, 
the  action  lies  against  him.  However,  the 
only  point  decided  in  Strong  v.  Slebbina,  is,  that 
the  mere  advising  the  removal  of  goods  is  not 
enough  to  subject  a  party  to  the  penalty  given 
by  the  statute.  Here  the  defendant  directed 
the  removal,  and  subsequently  concealed  the 
wagon,  with  full  knowledge  01  the  object  with 
which  it  was  kept  off  of  the  demised  premises. 
His  knowledge  of  the  facts  is  undeniable,  and 
his  false  declaration  to  the  bailiff,  as  to  the 
ownership  of  the  wagon,  as  effectually  misled 
as  any  act  that  could  have  been  resorted  to. 

Mr.  J.  A,  Spencer,  for  the  defendant,  re- 
lied upon  the  case  of  Strong  v.  Stebbins,  and 
insisted  that  the  principle  there  established, 
was,  that  unless  the  defendant  furnishes  phys- 
ical aid  or  assistance,  the  action  does  not  fie. 
The  uttering  of  a  falsehood  is  not  enough  to 
subject  a  party  to  the  penalty  of  the  statute 
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which  contemplates  a  putting  away  of  goods 
beyond  the  reach  of  the  landlord,  an'actual  con- 
cealment. Here  was  no  concealment;  the  wag- 
on was  in  the  view  of  the  bailiff,  and  the  story 
told  him  was  probably  to  prevent  the  breaking 
up  of  a  journey;  and  if  such  was  the  intent  of 
the  defendant,  and  not  the  defrauding  of  the 
landlord,  the  jury  were  justified  in  finding  for 
the  defendant;  and  the  action  being  penal,  the 
court  will  not  set  aside  the  verdict. 

By  the  Court,  Savage,  Ch.  J.  The  section 
of  the  statute  upon  which  this  action  is  brought 
is  as  follows  :  "Any  tenant  or  lessee  who  shall 
remove  his  goods  from  any  demised  premises, 
either  before  or  after  any  rent  shall  become 
due,  for  the  purpose  of  avoiding  the  payment 
of  such  rent,  and  every  person  who  shall  know- 
ingly assist  such  tena'nt  or  lessee  in  such  re 
moval,  or  in  concealing  any  goods  so  removed, 
shall  forfeit  to  the  landlord  of  the  demised 
premises,  his  heirs  or  assigns,  double  the  value 
of  the  goods  so  removed  or  concealed."  2  R. 
S.,  503,  sec.  17.  Under  the  same  provision  in 
the  laws  of  1813,  1  R.  L.,  437,  438,  sec.  14,  it 
has  been  decided  that  a  third  *person  [*147 
does  not  incur  the  penalty  by  merely  advising 
the  removal  of  the  tenant's  goods.  There  must 
be  some  physical  aid  either  by  himself  or  his 
servants.  5  Cow.,  210.  In  this  case  there  is 
no  evidence  that  the  defendant  removed  the 
wagon  in  question  from  the  demised  premises; 
the  evidence  is  that  he  took  it  from  the  door  of 
another  person.  The  evidence  of  concealment 
by  the  defendant  is  this:  when  inquired  of  by 
the  constable  who  had  the  distress  warrant,  he 
stated  that  the  wagon  was  not  Sherwood's, but 
that  it  belonged  to  Preston;  this  was  untrue  ; 
the  wagon  was  Sherwood's,  and  the  defendant 
knew  before  he  took  it  that  the  constable  had 
a  distress  warrant  which  it  was  his  duty  to 
serve  upon  the  property  of  Sherwood.  This 
was  not  physical  concealment  ;  the  constable 
saw  the  wagon  and  marked  it.  Still  the  effect 
was  the  same;  the  constable  was  deterred  by 
the  falsehood  of  the  defendant  from  taking  the 
wagon,  and  the  plaintiff  lost  as  much  of  his 
rent  as  the  wagon  was  worth.  I  think  the  de- 
fendant cannot  exonerate  himself  by  such  a 
quibble.  But  there  was  other  evidence,  the 
effect  of  which  might  be  to  show  that  the  de- 
fendant's object  was  not  to  aid  the  tenant  in 
defrauding  the  landlord,  but  that  he  might  not 
be  interrupted  himself  in  his  journey.  He  had 
endeavored  to  procure  another  wagon,  and 
had  engaged  Sherwood's  before  he  knew  of 
the  distress  warrant.  These  facts  raised  con- 
siderations proper  for  the  jury  to  pass  upon, 
and  they,  by  their  verdict,  have  negatived  the 
intent  to  avoid  the  payment  of  the  rent.  As 
the  action  is  penal  and  the  verdict  is  for  the 
defendant,  the  court  should  not  grant  a  new 
trial  unless  the  verdict  was  clearly  against  the 
evidence. 

New  trial  denied. 
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14»*]  *!N  THE  MATTER  OF  ALBANY 
STREET,  in  the  City  of  NEW  YORK,  in  its 
Extension  from  Greenwich  to  Broadway. 

Taking  Land* for  Streets — Corporation  of  N.  T. 
can  Only  Take  Amount  of  Land  Required — 
Assessment — Benefit  and  Damage  to  Cemetery 
— Practice. 

The  Corporation  of  N.  Y.  have  not  power  to  take 
more  of  the  lands  of  individuals  than  is  actually  re- 
quired for  a  street,  and  that  portion  of  the  Act  re- 
lating: to  the  City  of  N.  Y.  which  authorizes  the 
Commissioners  of  Estimate  and  Assessment  to  in- 
clude in  their  assessment  the  whole  of  a  lot,  when 
part  only  is  required  for  the  use  of  a  street,  by  means 
whereof  the  fee  becomes  vested  in  the  Corporation 
upon  confirmation  of  the  report  of  the  Commis- 
sioners, is  unconstitutional  and  void,  when  such 
lands  are  taken  without  the  consent  of  the  owner. 

Where  a  street  is  laid  through  a  cemetery,  the 
same  value  must  be  assessed  upon  the  part  left 
fronting  upon  the  street  by  way  of  benefit,  as  upon 
the  part  taken  for  the  street  by  way  of  damage ;  the 
latter  cannot  be  valued  in  reference  to  its  worth  as 
building  lots,  and  the  former  as  a  cemetery  not 
convertible  to  such  use ;  the  whole  must  be  valued 
in  reference  to  the  qualified  rights  of  enjoyment  of 
the  property  by  the  church  to  which  the  cemetery 
belongs. 

When  the  court  are  satisfied  that  property  adja- 
cent to  a  street  proposed  to  be  opened  assessed  for 
benefit,  cannot  be  benefited  to  the  extent  of  the 
amount  assessed  upon  it,  the  report  will  be  sent 
back  for  review  until  property  can  be  found  suffi- 
ciently benefited  to  defray  the  expense  of  the  im- 
provement, or  until  the  proceedings  shall  be  dis- 
continued. 

The  question  of  the  necessity  or  propriety  of  open- 
ing a  street  in  the  City  of  N.  Y,  cannot  be  agitated 
upon  a  motion  to  confirm  the  report  of  Commis- 
15O*]  sioners  *of  Estimate  and  Assessment.  Wheth- 
er the  determination  of  the  Corporation  of  N.  Y.  in 
respect  to  streete  is  directly  the  subject  of  review, 
qucere. 

Citations-2  R.  L.  of  1813,  4*8.secs.  177,  ««. 

MR.  R.  EMMET,  of  counsel  for  the  Corpo- 
ration of  the  city,  presented  the  report  of 
the  Commissioners  of  Estimate  and  Assessment 
in  this  case,  and  moved  for  its  confirmation. 
Vr.  H.  Bleecker,  in  behalf  of  the  vestry 
of  Trinity  Church,  objected:  1.  That  the  pro- 
posed extension  of  the  street  through  Trinity 
church-yard  was  not  called  for  by  public  ne- 
cessity: and  2.  That  the  Commissioners  had 
taken  a  ^trip  of  land  from  the  church-yard, 
not  required  for  the  proposed  extension  of  the 
street,  nor  for  any  public  purpose  ;  and  as  the 
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fee  to  this  strip  of  land  would  pass  to  the  Cor- 
poration of  the  city  if  the  report  was  confirmed, 
he  urged  that  on  this  ground  the  report  ought 
not  to  be  confirmed,  for  such  land  would  be 
illegally  taken  from  the  Church.  This  strip  is 
what  is  left  of  the  church-yard  north  of  the 
northern  side  of  the  street,  lying  between  it 
and  the  northern  boundary  of  the  church-yard. 
In  behalf  of  other  objectors  he  insisted  :  1. 
That  the  Commissioners  had  adopted  an  erro- 
neous principle  in  their  estimate  and  assess- 
ment, in  relation  to  the  property  of  Trinity 
Church, as  thus:  in  estimating  the  value  of  the 
ground  taken  for  the  street,  they  had  put  the 
same  value  upon  it  at  if  the  Chxirch  might  use 
it  for  building  purposes;  and  in  assessing  the 
residue  of  the  property  of  the  Church  for  ben- 
efit, they  proceeded  upon  the  assumption  that 
such  residue  could  not  be  used  for  building 
purposes  and,  therefore,  was  not  benefited 
equally  with  lots  which  might  be  built  upon; 
and  2.  That  the  assessments  for  benefit  upon 
such  other  objectors  vastly  exceeds  in  amount 
the  real  enhanced  value  of  the  property  of  the 
objectors  in  consequence  of  the  contemplated 
improvement. 

By  the  Court,  Savage,  Ch.  J.  As  to  the 
first  point  raised  by  Trinity  Church:  the  ques- 
tion presented  by  it,  is  not  now  before  us.  The 
application  now  is  for  the  confirmation  of  the 
report  made  by  the  Commissioners.  The  Com- 
missioners do  not  decide  or  act  upon  the  ques- 
tion of  the  necessity  or  propriety  of  the  pro- 
posed improvement.  The  Corporation  pass 
upon  *that  question  before  they  apply  [*151 
to  this  court  for  the  appointment  of  Commis- 
sioners. If  the  decision  of  the  Corporation 
upon  that  point  can  be  reviewed  at  all  by  this 
court,  it  is  not  to  be  done  upon  this  motion. 
The  powers  given  by  the  statute  are  very  large; 
whenever  the  Mayor.  Alderman  and  Common- 
alty of  the  City  of  N.  Y.  shall  be  desirous  to 
open  any  street,  etc. ,  it  shall  be  lawful  for  them 
to  cause  the  same  to  be  opened,  and  the  lands 
that  may  be  required  for  the  purpose  of  open- 
ing the  "same  may  be  taken  for  that  purpose, 
and  compensation  made.  2  R.  L.  of  1813,  408, 
sec.  177. 
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As  to  the  second  point  made  by  the  Church, 
the  Legislature  have  undertaken  to  confer  pow- 
er upon  the  Commissioners  to  take  more  land 
than  is  necessary  for  the  street;  and  their  acts 
in  this  respect  are  subject  to  review  upon  this 
motion.  By  the  179th  section,  2  R.  L.,  416,  it 
is  enacted  that  in  all  cases  where  part  only  of 
any  lot  or  parcel  of  land  shall  be  required,  if 
the  Commissioners  deem  it  expedient  to  include 
the  whole  lot  in  the  assessment,  they  shall  have 
power  so  to  do  ;  and  the  part  not  wanted  for 
the  particular  street  or  improvement  shall, upon 
the  confirmation  of  the  report,  became  vested 
in  the  Corporation,  who  may  appropriate  the 
same  to  public  uses,  to  sell  the  same,  in  case  of 
no  such  appropriation.  If  this  provision  was 
intended  merely  to  give  to  the  Corporation  ca- 
pacity to  take  property  under  such  circum- 
stances with  the  consent  of  the  owner,  and  then 
to  dispose  of  the  same,  there  can  be  no  objec 
tion  to  it;  but  if  it  is  to  be  taken  literally,  that 
the  Commissioners  may,  against  the  consent  of 
the  owner,  take  the  whole  lot,  when  only  a  part 
is  required  for  public  use,  and  the  residue  to 
be  applied  to  private  use,  it  assumes  a  power 
which,  with  all  respect,  the  Legislature  did 
not  possess.  The  Constitution,  by  authorizing 
the  appropriation  of  private  property  to  public 
use,  impliediy  declares,  that,  for  any  other  use, 
private  property  shall  not  be  taken  from  one 
and  applied  to  the  private  use  of  another.  It 
is  in  violation  of  natural  right,  and  if  it  is  not 
in  violation  of  the  letter  of  the  Constitution, 
it  is  of  its  spirit,  and  cannot  be  supported.  This 
power  has  been  supposed  to  be  convenient, 
when  the  greater  part  of  a  lot  is  taken,  and 
only  a  small  part  left,  not  required  for  public 
use,  and  that  small  part  of  but  little  value  in 
152*]  the  hands  of  the  owner.  *In  such  case 
the  Corporation  have  been  supposed  best  qual- 
ified to  take  and  dispose  of  such  parcels,  or 
gores  as  they  have  sometimes  been  called;  and 
probably  this  assumption  of  power  has  been 
acquiesced  in  by  the  proprietors.  I  know  of 
no  case  where  the  power  has  been  questioned, 
and  where  it  has  received  the  deliberate  sanc- 
tion of  this  court.  Suppose  a  case  where  only 
a  few  feet  or  even  inches  are  wanted  from  one 
end  of  a  lot  to  widen  a  street,  and  a  valuable 
building  stands  upon  the  other  end  of  such  lot, 
would  the  power  be  conceded  to  exist  to  take 
the  whole  lot,  whether  the  owner  consented  or 
not  ?  Or  suppose  the  Commissioners  had 
deemed  it  expedient  and  proper  in  this  case, 
in  the  language  of  the  statute,  to  take  the  whole 
of  the  church-yard,  the  act  would  have  been 
equally  within  the  letter  of  the  statute  with 
their  act  in  the  present  case,  and  yet  no  one 
would  suppose  that  the  Legislature  ever  in- 
tended to  confer  such  a  power.  The  quantity 
of  the  residue  of  any  lot  cannot  vary  the  prin- 
ciple. The  owner  may  be  very  unwilling  to 
part  with  only  a  few  feet;  and  I  hold  it  equally 
incompetent  for  the  Legislature  thus  to  dispose 
of  private  property,  whether  feet  or  acres  arc 
the  subject  of  this  assumed  power.  I  am  clear- 
ly of  opinion  that  the  Commissioners  have  no 
right  to  take  the  strip  of  land  in  question, 
against  the  consent  of  the  Corporation  of  Trin- 
ity Church. 

The  objections  taken  in  behalf  of  the  other 
objectors  are  also  serious  obstacles  to  the  con- 
firmation of  this  report.  The  whole  of  the 
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ground  taken  for  the  street,  and  the  part  not 
taken,  but  assessed  for  benefit,  is  a  cemetery, 
and  cannot  be  used  for  any  other  purpose  by 
the  Church  ;  for  such  a  purpose  each  rod  of 
ground  is  of  equal  value.  Why  is  it,  then,  that 
the  part  taken  is  considered  of  more  value  to 
the  Church  than  the  part  which  has  been  as- 
sessed for  benefit  ?  If  it  be  answered  that  the 
part  taken  is  no  longer  to  be  used  as  a  cemetery, 
but  for  secular  purposes  and,  therefore,  much 
more  valuable.  I  answer,  that  it  has  not  now 
that  additional  value,  and  cannot  have  it,  while 
it  remains  the  property  of  the  Church;  and  it 
is  the  damage  sustained  by  the  Church  which 
the  Commissioners  are  to  ascertain.  If  the 
property  in  question  ever  acquires  such  en- 
hanced value,  it  will  be  in  consequence  of  this 
*proceeding,  and  of  the  street's  being  [*153 
hereafter  closed  ;  upon  no  other  contingency 
can  this  ground  ever  be  used  for  building  lots. 
Can  it  be  right,  then,  to  consider  it  now  as 
building  lots,  and  assess  its  value  as  such  to 
the  Church,  as  damage  ?  If  the  whole  church- 
yard was  building  ground,  one  half  the  expense 
of  opening  the  street  through  it,  would  be  as- 
sessed upon  the  Church,  because  its  property 
has  a  front  the  whole  length  of  the  new  street; 
but  as  it  cannot  be  used  for  such  a  purpose, 
the  property  of  the  Church  is  not  enhanced  in 
value  as  it  would  be  under  different  circum- 
stances— if  it  is  enhanced  at  all.  It  seems  to 
me  the  true  rule  of  estimating  the  damage  is 
to  appraise  the  property  at  its  present  value  to 
the  owner,  considering  the  extent  of  the  inter- 
est which  the  owner  has,  and  the  qualified 
rights  which  may  be  exercised  over  it.  If  the 
Church  holds  the  absolute  interest  in  the 
church-yard,  and  may,  if  they  choose,  convert 
it  all  into  building  lots,  then  the  rule  adopted 
by  the  Commissioners  in  their  assessment  for 
damage  is  correct;  but  then  they  should  apply 
the  same  rule  in  their  assessment  for  benefit. 
If,  on  the  other  hand,  the  Church,  as  I  sup- 
pose, cannot  use  the  church-yard  for  any  pur- 
pose but  for  burying  the  dead,  then  a  different 
rule  should  be  adopted,  both  as  to  damage  and 
benefit ;  but  clearly  the  same  rule  should  be 
adopted  for  both  assessments  whether  for  dam- 
age or  benefit. 

The  next  and  last  ground  of  objection  is, 
that  the  assessments  upon  the  adjacent  property 
are  too  large.  Such  seems  to  be  the  balance 
of  evidence;  and  when  property  is  not  and  can- 
not be  benefited  to  the  extent  of  the  amount 
assessed  upon  it,  it  is  the  duty  of  this  court  to 
send  back  the  report  until  property  can  be 
found  sufficiently  benefited  to  defray  the  ex- 
pense, or  until  the  proceedings  shall  be  discon- 
tinued. 

Lai/ing  out  of  highways— What  property  may  l>e 
taken— Assessment  of  damages.  Distinguished— 1 
Barb.,  293. 

Cited  in— 18  Wend.,  570;  19  Wend.,  687;  3  N.  Y., 
516  ;  56  N.  Y.,  152;  63  N.  Y.,  299;  29  Hun,  335 ;  11  Barb., 
«1 ;  53  Barb..  75 ;  1  Sheld.,  411 ;  27  Cal.,  024  ;  35  N.  J. 
L.,  166,  463 ;  41  Ind.,  370 ;  34  Ohio  St.,  561 ;  4  Am.  Hep.. 
70  (36  Conn.,  255) ;  10  Am.  Rep.,  231,  232  (35  N.  J.  L., 
137). 

Legislative  power  to  appropriate,  private  property 
to  pulillc  use.  Cited  in-4  Hill,  146;  5  Paige,  159  (28 
Am.  Dec.,  421) ;  10  N.  Y.,  108;  57  N.  Y.,  477  ;  6  Barb., 
224 :  11  Barb.,  31 ;  37  Barb.,  397 ;  40  Barb.,  555 ;  53 
Hurl).,  75;  4  How.  Pr.,  109;  13  How.  Pr.,  207;  2 
Bandi,  106;  2  Rob.,  260;  6  Daly,  186;  52  Ind.,  37:  71 
Ind.,  219:  39  111.,  115:  47  Wis.,  200;  34  Ohio  St.,  546; 
9  Am.  Rep.,  96  (23  Mich.,  476) :  18  Am.  Rep..  289  (4  Or., 
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381) ;  21  Am.  Rep.,  645  (43  Conn.,  234) ;  30  Am.  Rep., 
293  (74  N.  Y.,  189) ;  44  Am.  Rep.,  397  (92  N.  Y.,  477). 

Property  bordering  on  street— Owner's  title  ejrteiul* 
to  centre  of  street.  Cited  in— 34  Barb.,  500;  22  How. 
Pr.,  115. 

Also  cited  in— 15  N.  Y.,  560 ;  5  Barb.,  482. 


1 54*]*lN  THE  MATTER  OF  CANAL  STREET, 
Extending  the  same  from  Center  to  Walk- 
er St. 

Practice — Control  Exercised  by  This  Court  Over 
Proceedings  in  Respect  to  Laying  Out.  Opening 
and  Extending  Streets  in  the  City  of  New 
York. 

Proceedings  under  the  laws  relative  to  the  City  of 
N.  Y.,  in  respect  to  the  laying:  out,  opening:  and  ex- 
tending1 streets,  may  be  discontinued  by  order  of 
this  court,  subsequent  to  the  report  of  the  Commis- 
sioners of  Estimate  and  Assessment,  and  previous 
to  confirmation. 

This  court  have  jurisdiction  over  the  proceedings 
as  a  court,  and  not  <in<t.--i  commissioners,  except  in 
reviewing  the  proceedings  of  the  Commissioners  of 
Estimate  and  Assessment :  when  once  the  report  is 
confirmed  by  this  court,  the  order  of  the  court  can- 
not be  opened  and  reviewed. 

Citations— 1  Wend..  322 ;  18  Johns.,  506. 

THE  facts  of  this  case  appear  in  the  opinion 
of  the  court. 

By  the  Court,  Savage,  Ch.  J.  This  is  a  mo- 
tion on  the  part  of  the  Corporation  of  N.  Y.  to 
discontinue  proceedings,  for  the  reason  that 
the  proposed  improvement  will  do  more  pri- 
vate injury  than  any  public  good  which  will 
be  derived  from  it.  It  is  not  shown  in  opposi- 
tion that  injury  will  accrue  to  any  one  by  rea- 
son of  such  discontinuance.  The  question  is 
therefore  reduced  to  a  question  of  power  or  ju- 
risdiction, on  the  part  of  the  Corporation  and 
this  court. 

In  the  case  of  People  v.  Brooklyn,  1  Wend., 
322,  I  had  occasion  to  consider  this  question, 
and  came  to  the  conclusion  that  the  Corpora- 
tion might  discontinue  at  any  time  before  rights 
became  vested,  by  virtue  of  their  proceedings, 
either  in  the  public  or  in  individuals;  and  that 
such  rights  do  not  vest  until  the  confirmation 
of  the  report  of  the  Commissioners  of  Estimate 
and  Assessment.  I  shall  not  repeat  the  remarks 
then  made,  but  only  add  that  without  such 
power  great  injustice  might  often  be  done.  It 
is  sometimes  impossible  For  the  Corporation  to 
judge  satisfactorily  upon  the  propriety  of  cer- 
tain improvements,  until  the  proceedings  have 
progressed  to  the  report  of  the  Commissioners. 
When  the  Corporation  have  determined  the 
matter,  that  the  opening  a  new  street  would 
benefit  the  city,  still,  if  the  injury  to  individu- 
als would  exceed  the  benefit  to  the  public,  it  is 
improper  to  proceed.  The  principle  that  pri- 
vate property  shall  not  be  taken  for  public  use 
without  just  compensation,  is  found  in  the 
155*]  ^Constitution  and  laws  of  this  State, 
and  has  its  foundation  in  those  elementary 
principles  of  equity  and  justice,  which  lie  at 
the  root  of  the  social  compact.  The  Corpora- 
tion may  see  the  extent  of  the  benefit  of  any 
improvement,  before  proceedings  are  com- 
menced ;  but  the  extent  of  injury  to  be  done  to 
individuals  cannot  be  known  to  them  until  the 
coming  in  of  the  report  of  the  Commissioners; 
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they  may  then  be  satisfied  that  the  property 
which  is  to  be  benefited  will  not  be  benefited  to 
the  extent  of  the  assessment  necessary  to  in- 
demnify those  whose  property  is  taken  from 
them.  What  are  they  to  do?  If  they  proceed, 
they  deprive  some  persons  of  their  property 
unjustly;  if  the  report  of  the  Commissioners  is 
correct,  the  amount  awarded  to  the  owners  of 
property  taken  cannot  be  reduced  without  in- 
justice to  them.  If  the  assessment  is  confirmed 
and  enforced,  the  owners  of  the  adjacent  prop- 
erty must  pay  beyond  the  enhanced  value  of 
their  own  property,  and  all  such  excess  is  pri- 
vate property,  taken  for  public  use,  without 
just  compensation.  In  this  case  it  is  assumed, 
and  not  contradicted,  that  many  individual* 
will  be  ruined,  if  compelled  to  pay  the  assess- 
ments for  which  they  are  liable.  In  such  a  case- 
it  would  be  the  height  of  injustice  to  proceed; 
and  proceedings  should  not  be  compelled,  un- 
less this  court  has  no  discretion  to  exercise. 

It  is  said  that  this  court  act  as  commission- 
ers, and  when  they  have  once  done  an  act,  they 
become  functi  officio,  and  have  no  further  pow- 
er over  the  subject.  When  we  are  reviewing 
the  proceedings  of  the  Commissioners  of  Esti- 
mate and  Assessment  this  is  true,  and  when 
once  their  report  is  confirmed  by  this  court,  it 
cannot  be  opened  and  reviewed  again  in  the 
same  court;  we  cannot  set  aside  those  proceed- 
ings upon  the  merits,  any  more  than  arbitra- 
tors can  do  so  after  having  signed  and  pub- 
lished their  award.  But  we  are  not  yet  in  that 
predicament  ;  we  are  not  called  on  to  confirm, 
the  report  of  the  Commissioners;  we  are  asked 
to  permit  a  discontinuance  of  the  proceedings. 
If  it  is  said  that  that  is  a  power  not  conferred, 
I  answer  it  is  not  conferred  in  express  terms, 
at  any  stage  of  the  proceedings  ;  and  if  there 
is  a  want  of  power  in  this  case,  the  same  want 
of  power  existed  in  the  case  of  Dover  Street, 
*18  Johns.,  506,  where  noCommission-[*156 
ers  were  in  office.  The  effect  of  this  doctrine 
would  be  to  compel  the  Corporation  and  the 
court  to  proceed  in  all  cases  in  which  the  first 
incipient  step  had  been  taken.  But  though  the 
court,  in  these  proceedings,  act  quasi  Commis- 
sioners, in  reviewing  and  confirming  the  pro- 
ceedings below,  yet  we  act  also  as  a  court,  in 
many  respects,  and  I  think,  in  all  respects,  ex- 
cept in  reviewing  our  own  decisions.  We  act 
as  a  court  in  the  appointment  of  the  Commis- 
sioners; if  they  misbehave,  we  may  punish  them 
by  attachment,  as  we  might  referees,  in  a  cause 
committed  to  them.  If,  For  any  cause,  persons 
appointed  as  Commissioners  are  shown  to  be 
improper,  we  may,  by  virtue  of  the  power  of 
appointment,  remove  them, and  appoint  others; 
we  are  not  the  mere  conduits  of  conveying  au- 
thority to  the  Commissioners.  They  become  of- 
ficers of  our  court  ;  the  proceeding  is  a  pro- 
ceeding in  our  court,  the  effect  of  which  is  the 
transfer  of  title  to  real  estate  to  an  immense 
amount;  and  it  would  be  extraordinary,  in  such 
a  case,  that  this  court  should  be  mere  automata. 
It  has  been  decided  that  we  cannot  reconsider 
our  own  decisions;  but  beyond  that  our  power 
as  a  court  has  not  been  questioned.  Our  decis- 
ions are  judgments, which  are  subject  to  review 
in  the  Court  of  Errors.  [iLHgtQ 

/  have  no  doubt  of  the  power  to  grant  thejno- 
tfon,  nor  that  it  should  be  exercised  in  this  case. 


Distinguished— 13  Hun,  485. 
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Cited  in-19  Wend.,  681;  20  Wend.,  620;  2  Hill,  19  ;  7 
Hill,  22:  2  Denio.  326;  22  N.  Y.,  83:  56  N.  Y.,  155;  78  N. 
Y.,  59;  6  Barb.,  221;  15  Barb.,  46;  17  Barb.,  232,  642;  19 
Barb.,  171 ;  20  How.  Pr.,  3,  305;  11  Abb.  Pr.,  322 ;  20 
Minn.,  449  .  24  Cal.,  454  ;  27  Cal.,  624  ;  3  Am.  Rep.,  621, 
622  (65  Pa.  St.,  154, 155). 


157*]  *THE  PEOPLE,  ex  rel.  D.  M'INROY, 

REED. 

Proceedings  under  Statute  of  Forcible  Entries 
and  Detainers — Pleading  and  Practice — Affi- 
davit— Rights  of  Defendant. 

On  an  application  for  process,  under  the  Act  Rel- 
ative to  Forbible  Entries  and  Detainer,  an  affidavit 
that  the  complainant  was  lawfully  and  peaceably 
possessed  of  the  premises  in  question  as  tenant 
thereof,  under  the  executors  of  A  B  deceased,  who 
was  the  owner  of  the  same,  without  setting  forth 
the  nature  of  the  estate  by  virtue  of  which  such 
possession  was  held,  is  sufficient  within  the  provis- 
ions of  the  statute  upon  objection  taken  after  in- 
quisition finding  the  complainant  to  be  tenant  at 
will. 

The  complainant's  interest  should  be  truly  stated; 
but  if  a  lawful  possession  is  averred,  it  is  enough, 
unless  the  want  of  precision  in  the  statement  of  the 
complainant's  right  is  objected  to  before  the  judge, 
previous  to  the  taking  of  the  inquisition. 

The  defendant  is  entitled  to  produce  witnesses  be- 
fore the  jury  of  inquiry,  to  cross-examine  the  com- 
plainant's witnesses,  and  to  sum  up  the  evidence  to 
the  jury. 

Citations— 2  R.  S.,  508,  sec.  3 ;  510,  sec.  17 ;  9  Wend., 
50 ;  9  Johns.,  156. 

THE  defendant  was  proceeded  against  under 
the  Statute  of  Forcible  Entry  and  Detain- 
er. An  inquisition  was  found  against  the  de- 
fendant, and  the  proceedings  having  been  re- 
moved into  this  court  by  certiorari,  a  motion  is 
now  made  on  behalf  of  the  defendant  to  quash 
them  on  two  grounds  :  1.  That  the  complaint 
made  to  the  officer  for  process  in  the  case,  is 
defective  in  not  setting  forth  the  title  of  the  re- 
lator,  and  showing  a  subsisting  title  in  him  to 
the  premises  in  question  ;  and  2.  That  the 
judge,  before  whom  the  proceedings  were  had, 
erred  in  refusing  to  permit  the  defendant  to 
cross-examine  the  relator's  witnesses,  to  intro- 
duce witnesses  on  his  part,  and  to  sum  up  the 
evidence  to  the  jury  who  found  the  inquisition. 
In  the  affidavit  accompanying  the  complaint 
in  this  case,  it  is  stated,  that  on  and  previous 
to  July  4,  1833,  the  complainant  was  lawfully 
and  peaceably  possessed  of  the  premises  in 
question,  as  tenant  thereof,  under  the  execu- 
tors of  J.  M'Inroy,  deceased,  who  in  his  life- 
time was  the  owner  of  the  same. 

Mr.  D.  Russell,  for  defendant. 

Mr.  I.  Williams,  for  relator. 

158*]  *By  the  Court,  Savage,  Ch.J.  Previ- 
ous to  the  Revised  Statutes,  all  the  cases  show 
that  the  complainant  must  have  stated  and 
proved  an  estate  in  fee,  or  a  term  for  years, 
though  possession  was  then  sufficient  evidence 
of  a  fee.  The  Revised  Statutes  say  that  the  com- 
plaint shall  be  in  writing  and  shall  be  accom- 
panied by  an  affidavit  of  such  forcible  entry  or 
detainer  ;  and  that  the  complainant  has  an  es- 
tate of  freehold,  or  for  term  of  years  in  the  prem- 
ises then  subsisting,  or  some  other  right  to  the 
possession  thereof,  stating  the  same.  2  R.  S., 
608,  sec.  3.  The  llth  section  shows  what  must 
be  proved  as  to  the  title,  to  wit:  that  the  com 
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plaiuant  "was  peaceably  in  actual  possession 
at  the  time  of  a  forcible  entry,  or  was  in  the 
constructive  possession  of  the  premises  at  the 
time  of  a  forcible  holding  out."  The  object  of 
the  Legislature  was  to  extend  this  remedy.not 
only  to  those  who  were  seised  in  fee,  or  who 
had  a  term  for  years,  but  to  all  who  had  any 
legal  right  to  the  possession.  The  affidavit  ac- 
companying the  complaint  in  this  case,  states 
that  on  and  previous  to  July  4,  1833,  the  com- 
plainant was  lawfully  and  peaceably  in  pos- 
session of  the  premises  in  question,  as  tenant 
thereof, under  the  executors  of  J.  M'Inroy, de- 
ceased, who  was  the  owner  of  the  same.  The 
inquisition  states  that  the  complainant  was 
possessed  of  the  premises  as  tenant  at  will  of 
the  executors  of  J.  M'Inroy,  and  that  his  pos- 
sesion  continued  until  he  was  dispossessed  by 
the  defendant.  An  estate  at  will  is  an  inter- 
est recognized  by  law,  and  is  of  value  to  the 
tenant ;  for  though  the  tenant  at  the  common 
law  holds  his  estate  at  the  will  of  the  lessor, 
and  it,  therefore,  may  be  determined  when  the 
lessor  pleases,  yet  when  his  estate  is  so  deter- 
mined, the  tenant  is  entitled  to  the  emolu- 
uments,  and  if  so  determined  before  rent 
becomes  due,  the  rent  is  discharged;  and  for 
the  purpose  of  bringing  ejectment,  it  is  con- 
sidered a  tenancy  from  year  to  year.  In  the 
case  of  People  v.  Van  Nostrand,  9  Wend., 
50,  it  was  intimated  that,  under  the  Re- 
vised Statutes,  the  nature  of  the  estate  need 
not  be  set  forth  in  the  indictment.and  that  pos- 
session alone  was  sufficient.  For  the  sake  of 
having  the  pleadings  and  proof  agree,  and  that 
the  court  may  see  that  the  complainant  is  en- 
titled to  restitution,  it  is  certainly  proper  to 
state  the  complainant's  interest  truly.  But  he 
is  now  entitled  *to  restitution, if  he  has  [*159 
any  right  to  the  possession.  A  mere  intruder 
or  trespasser  could  not  institute  proceedings 
under  tkis  statute,  and  be  restored  to  the  pos- 
session which  he  held  unlawfully  ;  but  every 
person  lawfully  in  possession,  and  forcibly  ex- 
cluded from  such  possession,  is  entitled  to  the 
benefit  of  this  statute.  The  affidavit  support- 
ing the  complaint  in  this  case  states  a  lawful 
possession.  If  this  was  not  technically  suffi- 
cient, the  objection  should  have  been  taken  be- 
fore the  judge  previous  to  the  taking  of  the 
inquisition.  The  indictment  is  sufficiently  cer- 
tain ;  it  states  an  estate  at  will,  which  is  suf- 
ficient. 

The  second  ground  upon  which  this  motion 
rests,  is,  that  the  judge,  upon  the  inquisition, 
refused  to  permit  the  defendant's  counsel  to 
cross-examine  the  complainant's  witnesses, and 
introduce  witnesses  on  his  part,  and  sum  up 
the  cause  to  the  jury.  It  was  well  remarked 
by  the  court.in  People  v.  Runkle,9  Johns.,  156, 
that  the  proceedings  under  this  statute  are  of 
an  anomalous  character  ;  though  the  remedy 
is  a  civil  one,  yet  the  proceedings  are  in  form 
criminal.  A  grand  jury  is  summoned  and  an 
indictment  found,  to  which  the  defendant  may 
plead,  and  then  the  case  is  to  be  tried  by  a  petit 
jury.  The  Revised  Statutes  contain  some  new 
provisions,  and  among  them  is  the  following  : 
"The  judge  before  whom  such  complaint  shall 
be  made,  may,  at  the  request  of  either  party, 
issue  his  subpoena  requiring  any  person  to  ap- 
pear and  testify  before  him,  or  before  the  jury 
of  inquiry,  or  before  the  petit  jury,  touching 
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the  matters  hereinbefore  directed  to  be  heard 
by  them."  2  R.  S.,  510,  sec.  17.  The  word 
"may"  is  often  construed  "shall,"  and  unless 
it  is  so  construed  in  this  case.it  is  not  compul- 
sory upon  the  judge  to  issue  subpoenas  in  favor 
of  either  party  to  testify  before  either  jury.  If 
it  is  so  construed,  then  the  defendant  is  enti- 
tled to  process  for  such  witnesses  as  he  may 
designate,  and  those  witnesses  are,  by  the  same 
section,  compelled  to  testify  and,  of  course.the 
judge  is  obliged  to  swear  them,  provided  they 
are  competent.  It  is.indeed, contrary  to  all  an- 
alogy to  legal  proceedings^either  civil  or  crim- 
inal, to  permit  the  defendant  to  examine  his 
witnesses  before  he  is  called  upon  to  plead  ; 
but,  as  has  been  before  observed,  these  pro- 
IttO*]  ceedings  are  anomalous,  and  more  *so 
under  the  Revised  Statutes  than  under  the  old 
statutes.  As  the  defendant  has  a  right  to  in- 
troduce witnesses,  he  must  have  a  right  to  ex- 
amine them  ;  of  course  he  must  have  a  right 
to  cross-examine  the  complainant's  witnesses 
and  sum  up  the  evidence  to  the  jury.  As  this 
was  denied  by  the  judge,  the  proceedings  have 
been  irregular,  and  must  be  set  aside,  bv.t  with- 
out costs. 

Questioned— 52  Barb.,  210. 

Cited  in— 24  Barb.,  16 :  58  Barb.,  274 ;  7  How.  Pr., 
445 ;  13  How.  Pr.,  446 ;  132  Mass.,  199 ;  28  Cal.,  192. 


THE  PEOPLE 

v. 
F.  ALBERTY  &  F.  ALBERTY,  JR. 

Practice — Order  to  Stay  Waste,  Granted,  on  Ex 
parte  Application — Removal  of  Hemlock  Bark 
Previously  Peeled,  not  a  Violation  of  the  Or- 
der— Attachment —  Vacation  of  Order. 

An  order  to  stay  waste  will  be  granted  on  an  ex 
parte  application. 

Where  such  order  is  granted  on  the  application  of 
a  plaintiff  in  an  ejectment  suit,  brought  for  the  re- 
covery of  land,  the  principal  value  of  which  con- 
sist«  in  hemlock  timber  growing  upon  it,  the  re- 
moval from  the  premises  of  hemlock  bark  peeled 
previous  to  the  commencement  of  the  suit,  is  not  a 
violation  of  the  order. 

An  order  for  an  attachment  obtained  ex  parte  for 
an  alleged  violation  of  an  order  to  stay  waste,  be- 
ing taken  at  the  peril  of  the  party,  will  be  vacated 
if  unadvisedly  made. 

A  defendant,  arested  on  an  attachment  issued 
upon  such  order,  is  entitled  to  enter  into  a  bond  for 
his  appearance  at  the  return  of  the  process,  n. 

Citations-2  R.  S.,  336,  sees.  18, 19 :  7  Johns.,  232  ;  5 
€h.  R.,  169 ;  3  Wend.,  428. 

ORDER  to  stay  waste.  Aug.  13,  1832,  one 
Z.  Pratt,  on  an  affidavit  that  at  the  previ- 
ous July  Term  of  this  court.he  had  commenced 
an  action  of  ejectment  against  F.  Alberty  and 
F.  Alberty,  Jr.,  for  the  recovery  of  a  certain 
lot  of  land,  the  value  of  which  consisted  al- 
most exclusively  in  hemlock  timber  growing 
thereon;  that  at  the  time  of  the  making  of  the 
affidavit,  the  defendants,  with  others  assisting 
them,  were  actually  employed  in  cutting  hem- 
lock timber  for  the  purpose  of  peeling  the  bark 
thereof ;  that  they  had  felled  a  large  number 
of  trees,  and  had  already  peeled  a  large  quan- 
tity, to  wit:  50  cords  of  bark,  applied  for  and 
obtained  an  order  from  this  court  prohibiting 
and  restraining  the  defendants  from  commit- 
ting any  waste  upon  the  premises,  by  cutting 


down  or  carrying  away  any  of  the  timber  or 
bark,  growing,  lying  or  belne  upon  the  same; 
which  was  served  Aug.  27.  t)n  an  affidavit  of 
such  service,  and  that  subsequent  thereto  the 
*defendants  had  removed  50  cords  of  [*1O1 
bark,  which  had  been  peeled  before  the  com- 
mencement of  the  ejectment  suit,an  at- 
tachment was  awarded  by  the  court  Aug. 
9,  1833,  which  accordingly  issued,  and  upon 
which  the  defendants  were  arrested  and  im- 
prisoned. In  September  the  defendants  were 
discharged  from  imprisonment,  'on  giving 
bond  for  their  appearance  at  the  last  Octo- 
ber Term,  when  the  defendants  not  appearing, 
an  alias  attachment  was  issued,  returnable  at 
the  last  January  Term,  upon  which  the  de- 
fendants were  arrested, and  gave  bond  for  their 
appearance.  At  the  January  Term, the  defend- 
ants appeared  and  answered  to  interrogatories, 
when  the  court  directed  further  proceedings 
upon  the  attachment  to  be  suspended  until  the 
next  May  Term,  giving  leave  to  the  defend- 
ants, in  the  meantime,  to  move  to  set  aside  the 
order  to  stay  waste,  and  the  attachments  is- 
sued thereon,  which  motion  was  made  at  the 
first  special  term  in  February  last. 

Mr.  C.  Bushnell,  for  the  defendants. 

Mr.  A.  Taber,  for  the  relator. 

By  the  Court,  Savage,  Ch.  J.  The  stat- 
ute giving  this  court  power  to  stay  waste  is  as 
follows  :  "After  the  commencement  of  any 
action  for  the  recovery  of  land,  or  for  the  re- 
covery of  the  possession  of  land,  the  defend- 
ant shall  not  make  any  waste  of  the  land  in  de- 
mand, pending  the  suit ;  and  if  such  defend- 
ant shall  commit  waste.the  court  in  which  the 
suit  is  pending  *shall  have  power,  on  [*162 
the  application  of  the  plaintiff,  to  make  an  or- 
der restraining  the  defendant  from  the  commis- 
sion of  any  further  waste  thereon.  The  court 
making  such  order  shall  have  the  same  power 
to  attach  and  commit  the  defendant  for  any 
violation  thereof,  that  is  possessed  by  the 
Court  of  Chancery  upon  the  violation  of  an 
injunction  to  stay  waste,  issued  by  that  court." 
2  R.  S.,  336,  sees.  18,  19.  The  effect  of  this 
statute  is  to  give  this  court  the  same  power 
to  restrain  and  prevent  waste,  which  is  ex- 
ercised by  the  Court  of  Chancery.  It  was 
said  by  Mr.  J.  Van  Ness  in  Jackson  v.  Brown- 
son,  7  Johns.,  232,  that  it  is  a  general  prin- 
ciple that  the  law  considers  everything  to  be 
waste,  which  does  a  permanent  injury  to  the 
inheritance.  Where  the  value  of  the  land  con- 
sists principally  in  hemlock  timber  growing 
upon  it,  the  act  of  cutting  such  timber  and 
peeling  the  bark,  when  such  cutting  is  not  nec- 
essary and  proper  for  the  purpose  of  cultiva- 
tion, is  waste.  The  affidavit  upon  which  the 

1 — On  the  motion  to  be  discharged  from  imprison- 
ment, it  appeared  that  the  attachment  was  obtained 
on  an  ex  parte  apllication,  and  that  the  defendants 
were  committed,  and  not  allowed  to  give  ball  for 
their  appearance  at  the  return  of  the  process. 
Mr.  J.  Sutherland,  in  deciding  the  motion.said  that 
it  was  manifest  from  all  the  provisions  of  the  stat- 
ute, that  parties  circumstanced  like  the  defendants 
should  either  have  been  brought  into  court  by  a 
rule  to  show  cause,  or  have  been  permitted  to  give 
bond  for  their  appearance  at  the  return  of  the  at- 
tachment, and  he  accordingly  ordered  the  defend- 
ants to  be  discharged  from  imprisonment  on  enter- 
ing into  a  bond,  in  the  penal  sum  of  $100  to  appear 
and  answer  at  the  return  of  the  attachment,  and 
directed  the  plaintiff  to  pay  the  costs  of  the  motion. 
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order  in  this  case  to  stay  waste  was  granted, 
states  that  the  value  of  the  premises  consists 
almost  exclusively  in  hemlock  timber.growing 
thereon, and  that  when  it  is  removed, the  prem- 
ises will  be  of  little  or  no  value.  As  such  mo- 
tions are  permitted  from  necessity  to  be  made 
ex  parte,  there  was  sufficient  shown  to  author- 
ize an  order  restraining  the  defendant  from  the 
commission  of  any  further  waste.  The  order 
entered  in  this  case  restrained  and  prohibited 
the  defendants  from  committing  any  waste 
upon  the  premises,  by  cutting  down  or  carry- 
ing away  any  of  the  timber  or  bark  growing, 
lying  or  being  upon  the  premises  or  any  part 
thereof. 

The  affidavit  upon  which  the  attachment 
was  moved  for,  stated  that  previous  to  the 
commencement  of  the  suit,  there  were  about 
50  cords  of  bark  peeled  upon  the  premises,  and 
that  since  the  service  of  the  order,  the  same 
bark  had  been  removed  by  the  defendants. 
This  proceeding  was  also  ex  parte,  and  the  at- 
tachment was  granted.  Upon  the  facts  pre- 
sented in  this  affidavit,  an  attachment  should 
have  been  refused,  according  to  the  principles 
and  practice  adopted  in  the  Court  of  Chancery. 
The  case  of  Watson  v.  Hunter,  5  Johns.  Ch., 
169,  is  very  analogous.  There  the  defendants 
163*]  had  a  *lease  for  four  years;  the  princi- 
pal value  of  the  land  consisted  in  pine  timber 
growing  thereon.  The  defendants  were  cut- 
ting the  timber,  and  had  already  cut  large 
quantities,  and  were  sawing  it  at  their  mills. 
The  bill  prayed  an  injunction  restraining  the 
defendants  from  cutting  any  more  timber,  or 
for  removing  that  already  cut  down.  The 
Chancellor  granted  the  injunction  to  restrain 
the  defendant  from  cutting  timber  standing  or 
growing,  but  refused  it  as  to  the  timber  already 
cut.  The  reason  for  the  distinction  was,  that 
the  timber  when  cut  ceases  to  be  part  of  the 
realty;  it  becomes  personal  property,  and  tro- 
ver will  lie  for  it.  That  was  an  action  by  les- 
sor against  lessee.and  an  action  of  trover  might 
have  been  brought  at  any  time  after  the  re- 
moval of  the  timber.  By  the  severance  from 
the  freehold  it  became  the  personal  property 
of  the  owner  of  the  freehold ;  the  lessee  became 
a  trespasser,  and  an  action  might  have  been 
brought.  In  that  respect,  that  case  was  differ- 
ent from  this;  here  an  action  of  ejectment  is 
brought  against  persons  in  possession,  claim- 
ing to  be  the  owners.  The  plaintiff  cannot 
bnng  trespass  or  trover  for  this  bark  until  he 
recovers  possession  of  the  land;  but  in  the 
event  of  such  recovery,  an  action  lies.  In  the 
case  cited, the  Chancellor  remarks  that  the  prac- 
tice of  granting  injunctions  in  cases  of  waste, 
was  to  prevent  or  stay  the  future  commission 
of  waste;  and  the  remedy  for  waste  already 
committed  was  merely  incidental,  and  to  save 
resort  to  an  action  of  trover  at  law.  This  court 
has  no  such  ground  for  interference  for  waste 
already  committed.  Waste  can  be  committed 
upon  real  estate  only,  and  this  court  can  only 
restrain  future  waste.  The  bark  which  was 
peeled  upon  the  premises  was  not  real,  but  per- 
sonal estate;  prima  fade,  it  was  the  personal 
estate  of  the  occupants  of  the  land,  they  being 
presumed  to  be  the  owners;  being  in  posses- 
sion and  claiming  to  be  the  owners;  but  wheth- 
er it  shall  ultimately  prove  to  be  the  personal 
property  of  the  plaintiff  or  the  defendants,  the 
1058 
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removing.it  is  not,  legally  speaking,  waste; 
much  less  is  it  a  violation  of  an  order  which 
this  court  was  authorized  to  make,  to  restrain 
the  commission  of  any  further  waste,  which 
ex  m  termini  means  waste  to  be  committed 
after  the  service  of  the  order.  The  waste,  if 
any,  properly  speaking,  was  committed  before 
the  suit  *was  commenced.  This  court  [*164 
cannot  try  the  title  to  the  bark  already  severed 
from  the  realty,  upon  a  motion  for  an  attach- 
ment, or  in  any  way  except  in  a  proper  action. 
The  order  for  the  attachment  was  ex  parte,  and 
taken  at  the  peril  of  the  party  applying  for  it; 
and  having  been  unadvisedly  made,  it  must  be 
vacated.  In  point  of  form,  the  plaintiff  pro- 
ceeded regularly  in  his  application  for  the 
order  to  stay  waste.  These  applications  are  al- 
lowed to  be  made  ex  parte,  3  Wend.,  428,  in 
order  to  prevent  a  permanent  injury  being  done 
to  the  estate — the  subject  of  controversy.  Were 
notice  required,  the  defendant  would  have  at 
least  eight  days  in  which  he  might  commit 
waste  with  impunity,  should  he  be  irresponsi- 
ble. Besides,  if  there  is  no  real  cause  for  the 
application,  the  court,  on  motion,  will  vacate 
the  rule;  so  that  the  defendant  is  in  no  danger 
of  sustaining  an  injury  from  want  of  notice; 
but  the  plaintiff  might  suffer  serious  loss,  if 
notice  should  be  required  to  be  given. 

The  attachment,  however,  ought  not  to  have 
been  granted;  but  from  anything  appearing 
upon  the  papers  before  the  court,  we  are  not 
justified  in  deciding  that  the  conduct  of  the 
plaintiff  has  been  oppressive.  It  will  be  proper, 
therefore,  to  direct  a  rule  to  set  aside  the  order 
granting  the  attachment  and  all  subsequent  pro- 
ceedings, with  costs,  upon  the  defendant's  stipulat- 
ing not  to  prosecute  for  false  imprisonment. 

Cited  in— 34  N.  Y.,  366;  4  Barb.,  112 ;  37  N.  J.  L.,  59; 
15  Am.  Rep.,  237  (44  Ind.,  296). 


THE  PEOPLE,  ex  rel.  BAKER, 

v. 
.    NEW  YORK  C.  P. 

Practice — Suits  by  prochein   ami — Attorney — 
Construction  of  Rule. 

Where  a  suit  is  commenced  by  prochein  ami,  an 
attorney  may  be  retained  to  conduct  the  proceed- 
ings, and  in  his  name  rules  may  be  entered  and  no- 
tices served ;  the  rule  of  court  requiring  an  infant 
to  appear  by  prochein  ami,  and  not  by  attorney,  re- 
lates to  the  appearance  upon  the  record,  and  does 
not  deprive  the  infant  of  the  professional  aid  of  an 
attorney. 

Citations— Str.,  114;  3  Mod.,  236;  Willes,  190;  1 
Wils.,  246. 

PROCHEIN  ami.  F.  W.  Baker,  by  S.  H. 
JL  Hitchcock,  his  next  friend,  commenced  a 
suit  in  the  N.  Y.  C.  P.  against  I.  W.  Dunstan 
by  scire  facias,  sued  out  by  Hitchcock  in  prop- 
er person.  Sep.  19,  1883,  the  attorneys  of  the 
defendant  were  served  with  a  notice  of  a  rule 
to  plead,  signed  "8.  H.  Hitchcock,  in  pro. 
per., "and  Oct.  7,  *they  served  him  [*1O5 
with  two  pleas  in  the  above  cause.  Nov.  1,  a 
notice  was  served  on  the  defendant's  attorneys 
that  J.  Blunt  was  retained  as  attorney  for  the 
plaintiff,  and  Nov.  14,  a  replication  to  one  of 
the  pleas  and  a  demurrer  to  the  other  was 
served  upon  the  defendant's  attorneys,  accom- 
panied with  a  notice  of  a  rule  requiring  the  de- 
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fendant  to  join  in  demurrer;  the  replication 
and  demurrer  were  signed  "  J.  Blunt.att'y  and 
of  counsel,"  and  the  notice  was  signed  "J. 
Blunt,  att'y."  Dec.  8,  the  default  of  the  de- 
fendants for  not  joining  in  demurrer  was  en- 
tered, the  rule  for  which  and  the  rule  to  join 
in  demurrer  were  entered  in  the  name  of  "  J. 
Blunt,  att'y  for  pit."  in  the  common  rule  book, 
under  the  letter  B.  The  C.  P.  set  aside  the  de- 
fault with  costs,  holding  that  all  the  proceed- 
ings on  the  part  of  the  plaintiff,  after  he  ap- 
peared and  acted  by  attorney,  were  irregular. 
A  return  having  been  made  to  an  alternative 
mandamus,  requiring  a  vacalur  of  the  above 
rule,  the  relator  now  moved  for  a  peremptory 
mandamus. 

Mr.  J.  Blunt,  for  relator. 
'/  •.  S.  F.  Clarkson,  contra. 

By  the  Court,  Savage,  Ch.  J.  In  Stratton  v. 
Burgis,  Str.,  114,  an  attorney  undertook  to  ap- 
pear for  the  defendant,  an  infant;  etpercuri- 
am,  he  is  obliged  to  do  it  in  a  proper  manner, 
and  having  entered  it  per  attornatum  when  it 
should  have  been  per  guardianum,  it  may  be 
amended.  In  Fitzgerald  v.  ViUters,  3 Mod.,  236, 
it  is  said  an  infant  may  sue  by  prochein  ami, 
but  shall  not  appear  by  attorney,  because  it  is 
intended  by  law  that  he  hath  not  sufficient  dis- 
cretion to  choose  an  attorney.  In  Slaughter  v. 
Talbot,  Willes.  190,  it  was  contended  that  an 
attachment  would  not  lie  against  the  prochein 
ami  of  the  plaintiff,  because  there  was  no 
judgment  against  him,  but  against  the  plaint- 
iff, the  infant;  it  was  said  that  officers  of  the 
court  were  formerly  appointed.  On  the  other 
hand,  it  was  contended  that  the  only  reason 
why  a  prochein  ami  is  appointed  is,  that  he  may 
be  liable  for  costs,  as  the  infant  plaintiff  is  not. 
16O*]*An  attachment  was  granted,  Willes, 
Ch.  J. ,  saying  that  officers  of  the  court  were  not 
then  appointed ;  and  probably  the  reason  for  the 
change  was,  that  the  prochein  ami,  might  be 
liable  for  costs;  for  there  is  no  reason  why  an 
infant  may  not  as  well  appoint  an  attorney  by 
leave  of  the  court  as  a  prochein  ami;  and  as  to 
the  judgment,  there  is  none  against  a  lessor  in 
ejectment;  that  argument  is  of  no  weight.  In 
Tomlin  v.  Brookes,  1  Wils.,  246,  on  motion  of 
the  defendant  that  the  plaintiff's  attorney  might 
be  obliged  to  give  notice  to  the  defendant's  at- 
torney of  the  place  of  the  guardian's  residence, 
the  order  was  made.  From  these  cases,  it  is 
obvious  that  the  only  reason  why  a  prochein 
ami  is  appointed  is,  that  there  may  be  a  re- 
sponsible person  accountable  for  the  costs. 

If  the  appearance  upon  the  record  is  by  pro- 
chein ami,  it  would  seem  that  the  agency  of  an 
attorney  is  recognized.  The  rule  that  an  infant 
shall  appear  by  prochein  ami,  and  not  by  attor- 
ney, relates  to  the  appearance  upon  the  record, 
but  is  not  intended  to  deprive  the  infant  of  the 
professional  aid  of  an  attorney.  There  is  sure- 
ly uo  good  sense  in  requiring  the  attorney  to 
enter  rules  and  give  notices  in  the  name  of  the 
prochein  ami,  when  it  is  perfectly  well  known 
that  the  suit  is  conducted  by  the  attorney.  The 
rule  that  a  plaintiff  who  appears  first  by  pro- 
chein ami,  shall  not  afterwards  appear  by  at- 
torney, relates  to  the  appearance  on  the  record. 
For  instance,  an  infant  plaintiff  declares  by 
prochein  ami;  the  defendant  puts  in  a  plea 
which  requires  a  replication;  the  plaintiff  shall 
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not  reply  by  saying  that  he  appears  by  A  B, 
his  attorney,  unless  in  the  meantime  he  has 
come  of  age;  and  then,  I  apprehend,  that  fact 
should  be  suggested  upon  the  record.  But 
when  a  procKein  ami  has  been  properly  ap- 
pointed, the  pleadings  are  regular  in  the  name 
of  the  prochein  ami,  and  the  rules  are  entered 
properly,  entitling  the  cause  in  the  name  of  the 
infant  by  his  prochein  ami.  The  question  then 
is,  may  an  attorney  who  conducts  the  proceed- 
ings do  so  in  his  own  name,  or  is  he  obliged  to 
sign  the  name  of  the  prochein  ami  to  his  no- 
tices, and  use  the  name  of  the  prochein,  ami  in 
entering  rules  as  if  he  were  an  attorney.  I  am 
of  opinion  he  is  not  bound  to  do  so,  but  may 
conduct  the  proceedings  in  his  own  name.  The 
case  of  Tomlin  v.  Brookes  speaks  of  the  plaint- 
iff's attorney  giving  a  *notice  of  the  [*167 
place  of  residence  of  the  guardian  or  prochein 
ami.  This  was,  certainly,  not  an  act  to  be  done 
in  the  guardian's  name,  but  the  attorney's. 

It  is  true  that  a  party  cannot  change  his  at- 
torney, without  leave  of  the  court,  after  hav- 
ing appeared  by  attorney;  but  if  the  plaintiff 
issues  a  capias  in  proper  person,  I  know  of  no 
rule  prohibiting  him  from  declaring  by  attor- 
ney. 

Mandamus  granted. 

Distinguished— 29  How.  Pr.,  354. 
Cited  in-18  Wend..  587:  3  How.  Pr.,  409;  10  Abb. 
Pr.,  40;  19  Abb.  Pr.,  313  ;  2  Hilt.,  582 ;  2  Co.  R.,  4. 


DEAN  ET  AL.  t>.  GRIDLEY. 

Practice — Costs — Effect  of  Revised  Statutes  on 
Cases  Pending  when  they  Went  into  Effect. 

Where  an  appeal  was  prosecuted  from  a  justice's 
judgment,  in  1829,  and  the  cause  was  not  tried  in  the 
C.  P.  until  after  the  Revised  Statutes  went  into  ef- 
fect, it  was  held  that  the  plaintiff,  though  success- 
ful, was  not  entitled  to  recover  costs  exceeding  $7 
and  disbursements. 

Where  the  same  cause  had  been  carried  up  to  this 
court  by  writ  of  error,  and  the  judgment  of  the  C. 
P.,  nonsuiting  the  plaintiff,  reversed,  and  a  venire 
de  now  awarded,  with  a  direction  that  the  costs  of 
this  court  should  abide  the  event  of  the  suit  in  the 
C.  P.,  it  was  held  that  the  plaintiff  was  entitled  to 
tax  a  full  bill  of  costs  of  this  court,  notwithstand- 
ing the  limitation  to  the  amount  of  costs  in  the  C.  P. 

Citations— 2  R.  8..  263,  sec.  218,  sub.  4 ;  779,  sec.  7 : 
9  Wend.,  494. 

rpAXATION  of  costs.  The  plaintiffs,  Com- 
JL  missioners  of  Highways,  sued  the  defend- 
ant, an  Overseer,  of  Highways,  to  recover  a 
penalty  for  neglect  of  duty.  The  suit  was  com- 
menced before  a  justice  in  Mar.,  1829,  and  the 
plaintiffs  obtained  judgment.  The  defendant 
appealed  to  the  Tioga  C.  P.,  and  the  justice 
made  his  return  in  Apr.,  1829.  The  cause  was 
tried  in  the  C.  P.  in  May,  1830,  and  the  plaint- 
iffs, being  nonsuited,  brought  a  writ  of  error. 
This  court  reversed  the  judgment  of  theC.  P., 
and  awarded  a  venire  de  now,  directing  the 
costs  of  the  writ  of  error  to  abide  the  final  event 
of  the  suit  in  the  C.  P.  In  May,  1833,  the  cause 
was  again  tried  and  the  plaintiffs  recovered, 
who  had  their  costs  taxed.  On  the  taxation, 
the  defendant  insisted  that  no  more  than  $7, 
besides  disbursements,  were  taxable  for  the 
costs  of  the  C.  P.;  and  that,  as  *the  [*168 
costs  of  the  writ  of  error  were  directed  to 
abide  the  event  of  the  suit  in  the  C.  P.,  and  no 
more  than  $7  were  taxable  in  that  court,  no 
costs  were  recoverable  for  the  writ  of  error. 
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These  objections  were  overruled  by  the  taxing 
officer,  who  taxed  full  costs,  both  in  the  C.  P. 
and  this  court.  The  defendant  appealed. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is,  which  law  regulates  the  costs  of  this 
case:  The  Statute  of  1834,  or  the  Revised  Stat- 
utes? By  the  former  it  was  enacted,  "That  on 
all  judgments  rendered  on  appeal  under  the 
provisions  of  this  Act,  wherein  the  amount  of 
debt  or  damages  recovered  shall  not  exceed 
$25,  the  prevailing  party  shall  not  be  allowed 
costs  to  be  taxed  exceeding  the  sum  of  $7,^  ex- 
clusive of  disbursements."  By  the  Revised 
Statutes,  costs  on  appeal  are  given  to  the  pre- 
vailing oarty,  in  a  case  like  this,  without  any 
limitation.  2  R.  S.,  263,  sec.  218,  sub.  4. 

The  question  then  is  whether  the  Act  of  1824 
or  the  Revised  Statutes  constitute  the  law  of 
this  case.  That  question  is  answered  by  the  7th 
section  of  the  repealing  Act,  2  R.  S.,  779,  sec. 
7.  which  is  as  follows:  "No  prosecution  for 
any  offense,  or  for  the  recovery  of  any  penalty 
or  forfeiture  pending  at  the  time  any  statutory 
provision  shall  be  repealed,  shall  be  affected  by 
such  repeal;  but  the  same  shall  proceed  in  all 
respects,  as  if  such  provision  had  not  been  re- 
pealed; except  that  all  such  proceedings  had 
after  the  time  when  the  Revised  Statutes  take 
effect,  shall  be  conducted  according  to  the  pro- 
visions of  the  said  Statutes,  and  shall  be  in  all 
respects  subject  to  the  said  provisions."  In  the 
case  of  Baker  v.  Barllett,  9  Wend.,  494,  I  had 
occasion  to  consider  this  section  of  the  repeal- 
ing Statute  of  Dec.  10,  1828,  and  to  remark 
upon  the  difference  in  phraseology  between  it 
and  the  5th  section.  Had  this  section  stopped 
before  the  exception,  there  could  not  possibly 
be  any  doubt  or  difficulty  as  to  its  true  exposi- 
tion ;  the  repealed  Statute  would,  in  fact,  not  be 
repealed,  so  far  as  respects  suits  pending  at  the 
time  of  the  repeal,  but  all  such  suits  would  be 
carried  on  and  terminated  in  the  same  manner 
and  with  the  like  effect,  as  if  the  Statute  had 
not  been  repealed.  In  the  case  already  referred 
to,  the  exception  in  the  7th  section  was  consid- 
169*]  ered  as  relating  merely  to  the*manner 
of  conducting  the  proceedings,  the  mechanical 
or  technical  conduct  of  the  suit.  This  seems 
to  be  necessary  to  give  effect  to  every  part  of 
the  section.  If  we  construe  this  exception  to 
mean  that  the  effect  and  consequences  of  the 
proceedings  shall  be  similar  to  those  resulting 
from  proceedings  instituted  under  the  Revised 
Statutes,  then  the  exception  is  repugnant  to  the 
body  of  the  section  and,  of  course,  void.  For 
example,  this  suit  was  brought  under  the  Act 
of  1824,  for  a  penalty  of  $10,  given  by  an 
Act  passed  and  which  went  into  operation  in 
1828;  upon  an  appeal  to  the  C.  P.  by  the  de- 
fendant, under  the  Act  of  1824,  unless  the 
plaintiff  recover  $25  and  upwards,  he  is  enti- 
tled to  recover  only  $7  costs,  besides  disburse- 
ments; the  Legislature  repeal  the  Act  of  1824 
and  enact  that  in  future  similar  cases,  the 
plaintiff  shall  recover  full  costs,  declaring  that, 
lor  the  purposes  of  this  suit,  the  Act  of  1824 
remains  in  force.  All  this  is  perfectly  consist- 
ent; but  if  an  exception  is  added,  declaring 
that  if  the  plaintiff  recovers  in  this  suit,  he 
shall  not  be  limited  to  $7  and  disbursements, 
but  shall  recover  full  costs,  it  is  evident  the 
body  of  the  enactment  is  contradicted  by  the 
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exception;  the  latter  is,  therefore,  void.  The 
construction  which  I  give  this  section  renders 
the  whole  consistent;  the  suit  shall  progress 
according  to  the  forms  and  practice  under  the 
Revised  Statutes,  but  with  the  same  effect  as  if 
the  Act  of  1824  had  never  been  repealed.  Ac- 
cording to  this  view  of  the  case,  the  taxing  of- 
ficer should  have  taxed  in  the  C.  P.  only  $7 
and  the  plaintiff's  disbursements. 

The  costs  in  this  court  must,  of  course,  be 
the  legal  taxable  costs  of  the  court.  The  order 
that  they  shall  abide  the  event  of  the  suit  in 
the  C.  P.,  merely  determines  which  party  shall 
recover  costs,  but  not  what  shall  be  the  amount 
of  those  costs.  Besides,  the  limitation  in  the 
Act  of  1824  is  confined  to  costs  on  appeal,  not 
on  writ  of  error. 

As  to  the  items  taxed  in  this  court,  which 
were  objected  to,  they  are  not  so  specifically 
pointed  out  as  to  enable  us  to  decide  upon 
them.  It  is  only  proper,  therefore,  to  say  that 
no  charges  for  notices  of  argument  are  proper 
after  the  cause  was  submitted;  nor  can  it  be 
proper  to  charge  for  a  record  if  *none  [*17O 
has  been  made,  and  the  defendant  in  error  does 
not  desire  to  have  it  made. 

Relaxation  ordered  of  the  costs  in  this  court, 
and  without  costs  of  this  motion. 


KELLOGG  &  SANDFORD  «.  POTTER. 

Ejectment  against  Several  Defendants — Taxation 
of  Costs— Plaintiff's  Attorneys—  What  Charges 
they  may  Make — Count  of  Folios. 

Where  an  ejectment  suit  was  commenced  against 
eleven  defendants,  who  were  permitted  by  the  court 
to  enter  into  separate  consent  rules  and  to  plead 
separately,  in  an  action  by  the  attorneys  for  the 
plaintiff  against  their  client  for  the  recovery  of 
their  bill  of  costs  (the  parties  in  the  ejectment  suit 
having  settled,  each  agreeing  to  pay  his  own  costs), 
it  was  held,  that  the  attorneys  were  not  entitled  to 
charge  their  client  with  eleven  retaining  fees,  but 
must  be  content  with  one ;  that  they  could  charge 
crier's  fees  in  but  one  cause ;  that  they  were  not  en- 
titled to  charge  for  draft  of  declaration  against 
each  defendant,  but  only  for  the  draft  against  the 
casual  ejector ;  that  admissions  of  service  of  decla- 
rations were  not  taxable,  being  an  unnecessary  pro- 
ceeding in  ejectment,  according  to  the  old  form  of 
proceeding1 ;  that  but  one  notice  of  trial  could  be 
charged,  all  the  suits  being  defended  by  the  same 
attorney;  and  that  circuit  rolls  were  chargeable 
after  issue  joined. 

It  was  also  held,  that  as  between  attorney  and 
client,  the  expense  of  a  copy  of  the  opinion  of  the 
court  delivered  on  an  interlocutory  motion  was  a 
proper  item  of  charge ;  and  that  in  counting  folios, 
unless  the  excess  over  100  words  in  any  pleading  or 
paper  exceeded  half  a  folio,  there  ought  to  be  no 
charge  made. 

Citations— 18  Johns.,  310 ;  20  Johns.,  274;  3  Cow., 
385 ;  4  Cow.,  532 ;  1  Wend.,  293. 

TAXATION  of  costs.  In  1829,  the  plaint- 
JL  iffs  attorneys  of  this  court,  upon  the  re- 
tainer of  the  defendant,  commenced  a  joint 
action  of  ejectment  against  eleven  individuals, 
in  favor  of  the  defendant.  In  June,  1830,  the 
defendants  applied  to  the  court  for  leave  to 
enter  into  separate  consent  rules  and  to  plead 
separately,  which  application  was  opposed  by 
the  plaintiff,  but  granted  by  the  court;  and  the 
defendants  availed  themselves  of  the  permis- 
sion granted.  In  Sep.,  1832,  the  parties  in  the 
ejectment  suits  settled;  each  to  pay  his  own 
costs.  Kellogg  &  Sandford,  the  attorneys  for 
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Potter,  the  plaintiff,  procured  their  costs  against 
their  client  to  be  taxed,  and  commenced  a  suit 
against  him  for  the  recovery  of  the  same;  Pot- 
ter put  in  a  plea,  and  the  issue  joined  between 
the  parties  was  tried  in  Apr.,  1833,  when  a  ver- 
171*]  diet  was  taken  for  the  *plaintiffs,  sub- 
ject to  a  stipulation  that  the  amount  of  recov- 
ery should  be  regulated  by  a  relaxation  of  the 
costs  claimed  by  the  plaintiff,  on  notice  to  the 
defendant's  attorney.  The  costs  were  relaxed, 
and  the  defendant  being  dissatisfied  with  the 
relaxation,  appealed  from  the  same.  He  com- 
plained that  the  taxing  officer  had  allowed  the 
plaintiffs  eleven  retaining  fees,  crier's  fees  in 
eleven  causes,  eleven  draft  declarations,  one 
against  each  defendant,  besides  the  original 
draft  against  the  casual  ejector,  eleven  admis- 
sions of  services  of  declaralions,  len  notices  of 
trial,  eleven  circuit  rolls,  and  had  also  allowed 
for  subprenas,  filing  circuit  rolls  and  obtaining 
rules  for  remanets,  when  it  was  insisted  that 
such  services  had  not  been  rendered.  The 
plaintiffs,  also,  instead  of  subraitling  the  orig- 
inal bill  for  relaxation,  served  eleven  bills  of 
costs  with  eleven  notices  of  taxation,  all  of 
which  were  allowed  by  the  taxing  officer.  On 
the  appeal,  the  propriety  of  these  several  allow- 
ances was  discussed,  as  also  Ihe  Iwo  following 
queslions:  1.  Whether  the  plaintiffs  were  en- 
lilled  to  charge  for  the  expense  of  a  copy  of 
the  opinion  of  Ihe  court,  delivered  on  Ihe  de- 
cision of  Ihe  molion  for  leave  to  put  in  sepa- 
rate pleas  in  the  ejectmenl  suil;  and  2.  Whether 
the  plaintiffs  were  enlitled  lo  charge  a  full  folio 
in  drawing  pleadings,  where  Ihere  was  an  ex- 
cess over  100  words. 
Mr.  F.  G.  Jewett,  for  Ihe  defendant 
Messrs.  L.  H.  Sandford  and  M.  T.  Rey- 
nolds, for  Ihe  plaintiffs. 

By  the  Court,  Savage,  Ch.  J.  Il  was  ob- 
jected lhal  Ihe  old  bills  should  have  been  sub- 
milled  for  relaxation;  that  the  stipulalion  did 
not  contemplate  new  bills  wilh  new  items.  The 
judge  decided  that  he  would  tax  Ihe  bills  pre- 
senled.  In  this,  I  think,  he  erred.  The  object 
of  the  parties  was  lo  settle  the  amount  due  at 
the  time  of  Ihe  commencemenl  of  the  suit,  and 
that  could  not  be  more  than  Ihe  laxed  bills  con- 
tained. The  invesligalion  conlemplaled  was 
an  investigation  of  the  charges  already  made; 
nol  Ihe  laxalion  of  new  bills.  A  simple  nolice 
of  Ihe  lime  and  place  of  relaxation  of  the  bills 
already  laxed  was  all  Ihe  paper  necessary  lo 
be  served,  and  all  which  should  have  been 
laxed  againsl  the  defendant. 
172*]  *The  second  question  raised  before 
the  circuit  judge  related  to  Ihe  retaining  fee. 
The  plaintiffs  contended  Ihey  were  entitled  to 
eleven  retaining  fees.  The  defendants  coun- 
sel insisted  Ihey  oughl  lo  have  bul  one  fee. 
This  musl  be  determined  by  Ihe  number  of 
suils  directed  by  Ihe  defendant  It  is  agreed 
lhat  he  directed  bul  one;  and  when  Ihe  defend- 
ants in  thai  suil  asked  Ihe  courl  to  sever  in 
pleading  and  consent  rules,  the  motion  was  re- 
sisted by  the  plaintiff,  but  directed  by  Ihe 
courl.  The  very  order  of  the  court  presup- 
poses but  one  suil.  If  eleven  suils  were  in  ex- 
istence, il  would  have  been,  of  course,  for  the 
consent  rules  to  be  separate.  The  effect  of 
the  order  of  the  court  was  to  separate  Ihem 
Ihereafler,  bul  not  lo  direcl  Ihe  commence- 
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menl  of  more  suits  than  the  lessor  had  ordered. 
As  between  attorney  and  client  therefore, 
there  should  be  but  one  retaining  fee,  and  that 
in  the  joint  suit  It  is  not  necessary  to  say 
how  that  point  should  be  decided 'between 
parly  and  parly;  possibly  a  differenl  rule  would 
prevail,  because  the  acts  of  the  defendants  had 
separated  what  the  plaintiff  had  made  joint; 
and  if  the  recovery  was  in  favor  of  Ihe  plaint- 
iff, the  defendants  could  nol  objecl  wilh  a  good 
grace;  bul  even  in  such  a  case,  if  all  Ihe  suite 
were  for  the  same  premises,  the  same  subject- 
malter,  il  mighl  well  be  queslioned.  In  ac- 
lions  against  several  for  the  same  trespass, 
where  the  defendanls  sever  in  pleading,  and 
several  Irials  are  had,  Ihe  plaintiff  may  elecl 
de  melioribus  damnis,  bul  can  have  damages 
bul  once,  and  full  costs  in  one  suit  aud  dis- 
bursements in  the  others.  There  but  one  re- 
taining fee  and  one  declaration  could  be  laxed. 
The  plainliffs  swear  lhat  after  Ihe  separalion 
of  Ihe  suils,  Ihey  were  employed  to  prosecute 
the  suits  separately.  The  fact  was  that  the 
lessors  hesitated  whether  lo  go  on  or  discon- 
linue  Ihe  suit  after  separate  consenl  rules  were 
ordered,  and  finally  concluded  lo  go  on  with 
Ihe  proseculion  already  commenced;  not  to 
commence  new  suits.  Of  course  Ihere  were 
crier's  fees  only  in  one  suit 

The  nexl  poml  is,  whelher  Ihe  plainliffs'  al- 
Iprneys  are  enlilled  lo  two  drafts  of  declara- 
tion. It  is  said  to  have  been  generally,  if  not 
universally,  charged  and  allowed.  If  so,  it 
seems  to  have  been  a  common  error;  but  that 
does  not  make  it  right  There  is  no  adjudged 
case  allowing  it;  there  is  nothing  in  Ihe  statute 
*or  in  our  rules  of  practice  which  con-  [*173 
templates  more  lhan  one  draft  declaration.  It 
is  said  the  suits  are  separate — one  againsl  John 
Sliles,  and  Ihe  olher  againsl  Ihe  lenanl;  if  so, 
Ihere  should  be  Iwo  relaining  fees;  bul  no  at- 
torney, I  trust,  has  had  the  boldness  to  make 
such  a  charge.  The  declaration  served  is  in 
the  nature  of  process;  and  so  are  all  declara- 
tions now,  which  are  the  commencement  of 
suits;  but  I  presume  no  second  draft  has  ever 
been  taxed,  or  even  charged,  in  such  a  case. 

The  charges  of  drawing  admissions  of  serv- 
ice of  declarations  were  unnecessary,  unless 
Ihere  had  been  a  defaull  in  nol  pleading.  In 
ejeclmenl,  Ihe  old  practice  was  to  exchange 
pleadings  at  the  same  time,  and  then  no  such 
admission  was  either  necessary  or  proper.  This 
charge  should  have  been  disallowed. 

Ten  notices  of  trial  were  laxed.  The  causes 
were  all  in  favor  of  Ihe  same  lessors;  all  de- 
fended by  one  allorney.  The  nolices  were,  or 
should  have  been  on  one  paper,  and  charged 
but  once.  In  Jackson  v.  KeUer,  18  Johns.,  310, 
there  were  14  causes  at  the  suit  of  the  same 
lessor;  a  motion  was  made,  in  which  costs 
were  given,  and  the  court  said,  that  where 
there  are  several  causes  included  together  on 
the  same  paper,  in  one  affidavit  and  notice, 
there  can  be  but  one  bill  of  costs,  and  not  sep- 
arate bills  in  each  case.  But  where  the  lilies 
are  belween  differenl  parlies,  the  clerk  is  enti- 
tled to  charge  for  filing  an  affidavit  in  each 
case,  though  there  is  bul  one  affidavil  below 
the  titles  of  several  causes.  20  Johns. ,  274. 
The  principles  of  both  the  above  cases  were 
recognized  in  Jackson  v.  Garntey,  and  eight 
other  causes,  3  Cow.,  385.  In  Jackson  v.  Clark, 
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4  Cow.,  532,  there  were  eleven  causes  and 
eleven  different  sets  of  papers  which  were  then 
allowed,  but  the  court  distinctly  told  the  bar 
that  it  would  not  be  done  again;  and  that  when 
all  the  causes  could  be  inserted  on  one  paper, 
they  should  be,  or  at  all  events,  that  but  one 
set  would  be  taxed.  In  the  c*se  of  Jerome  v. 
Boeran,  1  Wend.,  293,  a  motion  for  relaxa- 
tion was  made  by  the  plaintiffs  in  this  cause  as 
attorneys  for  defendants  in  that, on  the  ground, 
among  others,  that  but  one  bill  of  costs,  instead 
of  four,  should  have  been  taxed;  and  the  prin- 
174*]  ciplewas  recognized  by  the  *court. 
Yet  these  same  attorneys  make  charges  in  their 
own  bills  which  they  knew  were  "erroneous. 
The  pretense  that  there  was  a  difference  be- 
tween a  notice  of  trial  and  a  notice  of  a  motion, 
does  not  deserve  notice. 

The  charges  for  noticing  the  causes  for  the 
circuit,  and  those  consequent,  depend  upon  the 
facts,  which  are  disputed.  The  Chief  Justice 
here  goes  into  an  examination  of  the  evidence 
adduced  by  both  parties,  and  comes  to  the  con- 
clusion that  the  charges  for  subpoenas  and  the 
circuit  fees  should  not  have  been  taxed.  He, 
however,  was  of  opinion  that  the  circuit  rolls 
were  chargeable,  as  they,  with  propriety,  might 
be  drawn  after  issue  joined,  and  previous  to 
the  first  circuit;  that  the  copy  of  the  opinion 
of  the  court,  on  an  interlocutory  motion  in 
the  progress  of  the  cause,  was  a  proper  item  of 
charge  as  between  attorney  and  client;  and  as 
to  the  question  of  counting  folios,  he  was  of 
opinion  that  unless  the  excess  over  100  words 
in  any  pleading  or  paper  exceeded  half  a  folio, 
there  ought  to  be  no  charge  made. 

Cited  in-24  Wend.,  Ill ;  9  Paige,  220. 


THE  PEOPLE,  ex  rel.  N.  S.  REYNOLDS, 

v. 
RENSSELAER  C.  P. 

Practice — Bond  without  Seals — Amendment  Al- 
lowed—Certiorari —  When  One  of  Two  Defend- 
ants may  Sue  Out. 

Where  a  eerttorari  is  sued  out  to  remove  a  jus- 
tice's judgment  into  the  C.  P.,  and  the  Instrument 
intended  as  a  bond,  in  compliance  with  the  statute, 
is  without  seals,  the  C.  P.,  on  an  offer  to  amend  by 
affixing  seals,  should  permit  the  amendment  to  be 
made. 

One  of  two  defendants  cannot  alone  sue  out  a  cer- 
tiarari,  and  the  writ  will  be  quashed,  unless  the  par- 
ty prosecuting  it  shows  that  his  co-defendant  Is  In- 
capable of  consenting  to  join,  or  is  absent  from  the 
State,  or  takes  measures  to  compel  him  to  join,  or 
be  precluded  from  bringing  error. 

Citations— 7  Wend.,  516;  6  Wend.,  549;  2  R.  S..  656, 
sec.  34 ;  592,  sec-  7 ;  594,  sec.  18. 

A  JUDGMENT  was  obtained  by  S.  Eldred, 
before  a  justice,  in  a  suit  against  the  relat- 
or  and  H.  Franklin.  Reynolds,  the  relator, 
alone,  sued  out  &certioran,  stating  himself  to 
have  been  impleaded  with  Franklin,  and  exe- 
cuted an  instrument  in  the  form  of  a  bond,  in- 
tending to  comply  with  the  requirements  of  the 
statute.  A  return  was  made  to  the  certiorari, 
when  Eldred  discovering  that  the  instrument 
intended  as  a  bond  was  not  sealed,  moved  the 
175*]  liensselaer  C.  P.  to  quash  the  *certio- 
rari;  and  at  the  same  time  Reynolds  moved  to 
amend,  by  affixing  seals  to  the  instrument. 
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Eldred  also  urged  that  the  writ  ought  to  be 
quashed,  because  sued  out  by  Reynolds  alone. 
The  C.  P.  refused  to  give  permission  to  amend, 
and  quashed  the  certiorari.  These  facts  appear- 
ing, upon  a  return  to  an  alternative  mandamus, 
the  relator  now  moved  for  a  peremptory  man- 
damus. 

Mr.  W.  Darling,  for  the  relator. 

Mr.  M.  T.  Reynolds,  contra. 

By  tfie  Court,  Savage,  Ch.  J.  In  the  case 
of  People  v.  Onondaga  C.  P.,  7  Wend.,  516, 
where  the  allowance  of  a  certiorari  was  in- 
dorsed on  the  affidavit,  instead  of  the  writ  it- 
self, and  the  C.  P.  refused  to  quash  it,  this 
court  said  the  justice  was  not  bound  to  obey 
the  writ,  but  having  made  a  return,  the  C.  P. 
acquired  jurisdiction  by  the  return  and,  there- 
fore, they  properly  refused  to  quash  the  pro- 
ceeding. In  People  v.  Erie  C.  P.,  6  Wend.,  549, 
the  affidavit  on  which  the  cei'tiorari  was  al- 
lowed was  not  served  on  the  justice  within  ten 
days  after  the  allowance  of  the  certiorari.  After 
argument,  and  I  believe  judgment,  in  the  C. 
P.,  a  motion  was  made  to  vacate  the  judgment 
for  that  defect,  which  was  refused.  On  mo- 
tion for  a  mandamus,  we  held  that  the  justice 
was  not  bound  to  make  his  return,  unless  the 
terms  of  the  statute  had  been  complied  with; 
but  having  done  so,  and  made  his  return,  the 
C.  P.  had  jurisdiction;  a  distinction  in  the 
phraseology  between  the  Revised  Statutes  and 
the  Act  of  1824,  was  held  to  distinguish  this 
case  from  the  appeal  cases  in  which  it  was 
held,  under  the  Act  of  1824,  that  unless  all  the 
requisites  had  been  literally  complied  with,  the 
C.  P.  did  not  acquire  jurisdiction,  and  might, 
therefore,  set  aside  proceedings  at  any  stage 
of  them.  So,  in  the  present  case,  the  court  ac- 
quired jurisdiction  by  the  writ  and  return;  the 
justice  might  have  refused  to  make  return,  but 
he  having  obeyed  the  writ,  his  return  to  a  legal 
process  gave  the  C.  P.  jurisdiction.  They 
might  have  permitted  an  amendment.  Without 
the  bond,  the  certiorari  was  *ineffect-  [*17O 
ual,  and  the  court  might  have  ordered  a  stay 
of  proceedings:  and  without  an  offer  to  amend, 
and  a  motion  for  that  purpose,  the  C.  P.  might 
have  quashed  the  proceedings.  The  court  be- 
low, in  the  present  case,  were  of  opinion,  in 
analogy  to  the  former  practice  on  appeal,  that 
they  had  no  jurisdiction.  The  difference  be- 
tween the  statutes  produces  a  distinction  be- 
tween the  cases  arising  under  them,  and  varies 
the  question  of  jurisdiction.  The  want  of  ju- 
risdiction on  appeals,  without  a  strict  compli- 
ance with  the  prerequisites,  arose  from  the  pro- 
hibition in  the  Statute  of  1824,  that  the  papers 
should  not  be  received.  In  this  case  the  power 
to  amend  existed  as  well  by  virtue  of  the  gen- 
eral statute  on  that  subject  as  by  the  provision 
in  2  R.  S.,  556,  sec.  34. 

The  next  question  is,  can  a  certiorari  be 
brought  by  one  of  two  defendants?  If  it  is 
considered  a  writ  of  error,  as  it  was  argued  by 
the  counsel  for  the  defendants,  then  we  must 
look  to  the  practice  upon  writs  of  error.  It  is 
said  that  it  was  necessary  to  summon  the  par- 
ty not  joining  in  the  writ.  The  Revised  Stat- 
utes have  abolished  that  practice.  2  R.  S. , 
594,  sec  18.  By  the  previous  sections,  2  R.  8., 
592,  sec.  7,  and  onwards,  the  Legislature  have 
provided  a  substitute  for  the  proceedings  by 
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^cire  facias  to  summon  and  sever.  It  is  neces- 
sary that  all  parties  entitled  to  bring  error 
should  join;  if  they  do  not,  the  defendant  in 
may,  before  joinder  in  error,  move  to  quash 
the  writ,  which  shall  be  granted  unless  the 
court  allow  one  or  more  to  proceed  separately. 
•On  such  motion  to  quash,  it  is  an  answer  that 
the  persons  not  joined  are  incapable  of  consent- 
ing to  join,  or  that  they  are  absent  from  the 
State.  If  it  shall  appear  on  such  motion  that 
they  have  refused  to  join,  on  an  application 
being  made  for  that  purpose,  proceedings  shall 
be  stayed  until  a  rule  shall  be  served  requiring 
them  to  appear  and  join  or  be  precluded.  If 
this  practice  is  applicable,  and  I  can  see  no 
reason  why  it  should  not  be,  then  the  motion 
to  quash  in  the  court  below  was  properly  made 
and  properly  granted. 
Mandamus  denied. 

Cited  in  16  Wend.,  52;  9  How.  Pr.,  153;  1  Abb.  N.  8., 
419 ;  4  Lug.  Obe.,  150. 


1 7  7*]         *FASSETT  v.  DORR. 

An  order  for  a  bill  of  particulars  nisi,  with  a  stay 
of  proceedings,  ceases  to  operate  as  a  stay,  if  a  per- 
emptory order  be  not  subsequently  obtained. 

Citations— 3  Wend.,  437 ;  9  Wend.,  443. 

rpHE  declaration  was  served  in  this  case,  Aug. 
JL  8,  1833.  On  the  16th,  the  defendant  ob- 
tained an  order  for  a  bill  of  particulars,  or  that 
the  plaintiff  show  cause  Aug.  24.  and  that  in 
the  meantime  all  proceedings  stay.  On  the  day 
appointed,  the  plaintiff's  attorney  appeared  be- 
fore the  judge  to  show  cause  ;  no  one  appeared 
for  the  defendant,  and  no  peremptory  order  for 
a  bill  of  particulars  was  granted.  The  plaint- 
iff did  not  deliver  a  bill  of  particulars,  and  not 
having  received  a  plea,  the  defendant's  default 
for  not  pleading  was  entered, and  the  judgment 
perfected,  and  execution  issued.  The  defend- 
ant moved  to  set  aside  the  default  and  subse- 
quent proceedings  for  irregularity,  and  on  the 
merits. 

Mr.  D.  Russell,  for  the  defendant,  insisted 
that  the  default  had  been  irregularlv  entered; 
that  the  original  order  stayed  the  plaintiff  until 
the  delivery  of  a  bill  of  particulars.and  that  the 
defendant  was  not  bound  to  serve  a  peremptory 
•order  for  any  purpose  other  than  to  non  pros. 
the  plaintiff,  9  Wend.,  443  ;  and  if  it  need  not 
be  served,  why  obtain  it  ?  On  the  merits,  at 
all  events,  the  defendant  was  entitled  to  relief. 

Mr.  I.  Williams,  contra. 

By  the  Court,  Savage,  Ch,  J.  So  far  as 
the  defendant  relies  on  irregularity,  he  fails. 
The  order  of  Aug.  16,  to  stay  proceedings,  was 
spent  the  24th,  as  it  was  not  continued  by  a  per- 
emptory order.  Andrews  v.  Cleveland,  3  Wend  , 
437.  It  is  true  that  the  peremptory  order  need 
not  be  served  for  any  purpose  but  to  non  pros. 
the  plaintiff,  but  still  it  must  be  obtained  ;  the 
defendant  must  show  that  he  is  in  earnest  in 
his  application  for  the  bill  of  particulars,  and 
1  78*]  *that  it  is  not  made  merely  for  delay. 
Here  the  plaintiff  attended  before  the  judge 
prepared  to  show  cause,  but  no  application 
was  made  for  a  peremptory  order.  The  case 
of  Rowan  v.  Merritt$  Wena.,  443,  does  not  con- 
flict with  Andrews  v.  Cleveland.  The  court  say, 
in  Rowan  v.  Merrill,  that  the  portion  of  the 
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original  order,  staying  proceedings,  is  opera- 
tive until  the  delivery  of  the  bill  of  particulars, 
provided  a  peremptory  order  be  granted  ;  a 
peremptory  order  was  obtained,  in  that  case 
although  it  was  not  served  Here  no  such  or- 
der was  obtained,  and  consequently  the  orig- 
inal order  ceased  on  the  24th  to  be  a  stay.  The 
defendant  is,  however,  entitled  to  relief  on  the 
merits.  The  Chief  Justice  accordingly  di- 
rected a  rule  to  be  entered,  permitting  the  de- 
fendant to  plead  on  terms. 


DOUW  v.  RICE. 

A  notice  indorsed  on  a  declaration  served  on  a  de- 
fendant, requiring:  him  to  take  notice  of  a  rule  to 
plead  within  days,  is  sufficient,  where  there  is 
no  complaint  that  the  party  has  been  misled. 

THIS  suit  was  commenced  by  the  filing  and 
service  of  a  declaration.  The  notice  in- 
dorsed on  the  declaration  served,  required  the 
defendant  to  take  notice  of  a  rule  to  plead  with- 
in days.  The  defendant  did  not  put  in  a 
plea,  and  the  plaintiff  entered  his  default,  which 
was  now  moved  to  be  set  aside  as  irregularly 
entered. 

Mr.  W.  Darling,  for  defendant. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Savage,  Ch.  J.  "Take  no- 
tice of  a  rule  to  plead"  would  be  a  good  notice 
indorsed  on  a  declaration  served  on  an  attorney, 
and  surely  the  service  of  a  declaration,  with  a 
notice  like  that  indorsed  in  this  case  on  a  party, 
was  enough  to  put  him  on  inquiry.  There  is 
no  complaint  that  the  defendant  *has  [*179 
been  misled  ;  and  it  is  manifest,  therefore.that 
this  is  an  attempt  to  take  advantage  of  a  mere 
inadvertence. 

The  motion  is  denied,  with  costs. 


BLEECKER  v.  BELLINGER. 

A  defendant,  after  demurring  to  the  plaintiff's 
declaration,  cannot  enter  a  rule  to  amend  as  of 
course,  and  under  it  withdraw  his  demurrer  and 
serve  a  plea. 

THE  defendant  demurred  to  the  plaintiff's 
declaration,  and  within  20  days  thereafter 
entered  a  rule  to  amend  as  of  course. and  served 
a  plea,  which  the  plaintiff  moved  to  set  aside. 

By  the  Court,  Sutherland,  J.  By  the  23d 
rule  of  this  court,  it  is  provided  that  after  plea, 
either  party  may,  before  default  for  not  an- 
swering shall  be  entered,  amend  his  pleading  ; 
and  it  is  supposed  that  this  rule  authorizes  the 
practice  which  has  been  adopted  in  this  case. 
In  this,  the  party  is  clearly  wrong.  The  amend- 
ment is  allowed  after  plea,  not  after  demurrer; 
and  besides,  the  rule  provides  for  an  amend- 
ment where  a  default  may  be  entered  for  not 
answering.  Now,  in  this  case,  after  demurrer, 
no  default  could  be  entered  against  the  defend- 
ant for  not  answering  and,  consequently,  the 
case  is  not  within  the  rule.  Where  a  party  de- 
murs and  becomes  satisfied,  he  has  mistook  his 
defense,  he  can  amend  only  by  obtaining  leave 
of  the  court. 

The  motion  is  granted. 
Disapproved— 62  How.  Pr.,  384. 
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ISO*]  *Ex  PARTE  FLOYD 

V. 

THE  RECORDER  OF  THE  CITY  OF  NEW 
YORK. 

Habeas  Corpus — Fugitive  Slave— Writ  of  Horn- 
ine  Replegiando. 

Where  a  fugitive  slave,  on  being  brought  before 
an  officer  on  a  habeas  corpus,  sues  out  a  writ  of  hom- 
ine  replegiando,  and  judgment  upon  that  writ  is  giv- 
en for  the  claimant,  it  is  the  duty  of  the  officer  al- 
lowing the  habeas  corpus  to  grant  a  certificate 
authorizing  the  removal  of  the  fugitive. 

Citation— 2  R.  S.,  561,  sec.  17. 

MANDAMUS.  A  fugitive  slave  was  brought 
before  the  Recorder  of  N.  Y.  on  a  habeas 
corpus.  The  fugitive  sued  out  a  writ  of  homine 
replegiando,  upon  which  an  issue  was  joined 
and  tried  in  the  N.  Y.  Circuit,  and  a  verdict 
found  that  the  fugitive  owed  service  to  the  per- 
son claiming  the  same.  Upon  which  judgment 
was  rendered,  and  the  recorder  applied  to  for 
a  certificate  allowing  the  removal  of  the  fugi- 
tive, which  he  declined  to  give,  being  of  opin- 
ion that  by  the  suing  out  of  the  writ  of  homine 
replegiando,  he  had  lost  jurisdiction  of  the  per- 
son of  the  fugitive.  The  claimant  asked  for  a 
mandamus  directing  the  recorder  to  grant  the 
certificate. 

By  the  Court,  Savage,  Ch.  J.  The  recorder 
did  not  lose  jurisdiction  by  the  suing  out  of  the 
writ  of  homine  replegiando ;  the  only  effect  of 
it  in  this  respect  was  to  suspend  the  proceed- 
ings upon  the  habeas  corpus,  until  final  judg- 
ment upon  the  writ  of  homine  replegiando.  2 
R.  S.,561,  sec.  17.  Judgment  having  been  ren- 
dered, the  recorder  ought  to  have  ^granted  the 
certificate  asked  for. 

Mandamus  granted. 


181*1  *THE  SUPERINTENDENTS  OF 
THE  POOR  OF  TOMPKINS  COUNTY. 

SMITH '  ET  AL. 

Practice — Record  of  Judgment  as  in  Case  of  Non- 
suit— Satisfaction  of  judgment  against  Super- 
intendents of  the  Poor — How  obtained. 

Where  judgment  as  in  case  of  nonsuitis  rendered 
at  a  special  term,  a  record  or  judgment  roll  may  be 
made  up  as  of  such  special  term. 

An  execution  cannot  issue  against  parties  suing 
as  Superintendent  of  the  Poor;  satisfaction  of  a 
judgment  against  them  is  obtained  by  application 
to  the  Supervisors  of  the  county  of  which  they  are 
officers. 

Citations-3  Bl.  Com.,  317;  2  R.  L..  475,  sec.  107. 

AT  a  special  term  of  this  court  held  in  Feb- 
ruary last,  judgment  as  in  case  of  nonsuit, 
for  not  bringing  this  cause  to  trial,  was  ren- 
dered. The  defendants  had  their  costs  taxed, 
made  up  a  iudgment  roll,  and  had  it  signed 
and  filed,  ana  issued  an  execution  tested  as  of 
the  last  January  Term,  returnable  in  May  next. 
The  plaintiffs  moved  to  set  aside  the  judgment 
and  execution  for  irregularity,  insisting  that  a 
judgment  roll  could  not  be  made  up  as  of  a 
special  term;  and  if  it  could,  that  it  was  in- 
congruous to  issue  an  execution  tested  as  of 
the  preceding  general  term.  They  also  insisted 
that  an  execution  could  not  be  awarded  against 
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them;  that  the  remedy  of  the  defendants  waa 
to  apply  to  the  Supervisors  to  collect  their 
judgment  by  tax  upon  the  county.  2  R.  S., 
474,  sees.  102,  103,  107.  In  answer  to  which  it 
was  said  that  the  statute  authorizing  this  court 
to  hear  and  dispose  of  non-enumerated  busi- 
ness in  vacation,  expressly  declared  that  all 
rules  and  orders  made  and  entered  in  relation 
to  such  business  should  be  as  valid  and  effect- 
ual as  if  entered  in  term  time.  Laws  of  1830,  p. 
208,  sec.  3;  and  if  so,  the  record  might  be  made 
up  as  of  the  true  time  when  the  judgment  was 
rendered.  As  to  the  teste  of  the  execution,  it 
could  not  be  otherwise  than  as  of  the  preced- 
ing term,  as  no  provision  had  been  made  on 
the  subject  and,  of  course,  the  party  was  bound 
to  conform  to  the  general  statute  regulating 
the  teste  and  return  of  process.  It  was,  how- 
ever, conceded  that  the  execution  against  the 
plaintiffs  individually  was  erroneous,  and  must 
be  set  aside;  but  without  costs,  as  the  plaint- 
iffs had  asked  for  more  than  they  were  enti- 
tled to. 

*By  the  Court,  Savage,  Ch.  J.  I  [*182 
perceive  no  objection  to  entering  the  judgment 
as  of  the  special  term  when  it  was  rendered. 
A  record  is  said  to  be  a  history  of  the  most  ma- 
terial proceedings  in  the  cause,  containing  the 
pleadings,  continuances,  and  whatever  further 
proceedings  have  been  had,  3  Bl.  Com.,  317; 
and  it  must  be  strictly  true.  The  rule  granted 
at  a  special  term,  is  as  valid  and  effectual  as  if 
granted  at  a  general  term  and,  consequently, 
if  judgment  is  rendered,  a  record  thereof  or 
judgment  roll  may  be  made  up  and  filed.  Nor 
is  there  anything  .in  the  objection  that  the  exe- 
cution is  tested  as  of  a  preceding  term;  it  is  al- 
ways so  tested  where  a  judgment  is  entered  in 
vacation.  But  the  error  here  is,  in  issuing  the 
execution  against  the  plaintiffs  individually, 
who  sued  as  Superintendents  of  the  Poor.  This 
is  expressly  prohibited  by  Statute  2  R.  S. ,  475, 
sec.  107,  and  the  execution,  therefore,  must  be  set 
aside,  but  without  costs  to  either  party. 

Cited  in-19  Wend.,  54;  17  Barb.,  422;  12  How.  Pr., 
55;  1  Bradf .,  489. 


JACKSON,  ex  dem.  MILLER,  v.  HAWLEY, 

Practice — Issue  of  New  Writ  of  Habere  Facias 
Possessionem  against  One  Claiming  under  De- 
fendant's Title. 

Where,  in  ejectment,  a  writ  of  habere  facias  pos- 
xessionem  had  been  executed  by  putting  the  plaintiff 
into  possession  of  the  premises  claimed,  and  the 
plaintiff  is  subsequently  dispossessed  by  a  person 
claiming  under  the  defendant's  title,  an  alias  will  be 
awarded  where  there  is  no  pretense  of  collusion  be- 
tween the  plaintiff  and  defendant  as  to  the  judg- 
ment, although  the  return  day  of  the  habere  facias 
has  not  arrived. 

Citations— Ad.  Eject.,  309;  2  Str.,  830;  Ld.  Raym.,. 
482;  Salk.,  321;  0  Mod.,  27;  1  Taunt.,  55. 

AT  the  last  January  Term  judgment  was  en- 
tered for  the  plaintiff  upon  a  cognovit. 
About  Mar.  1  a  writ  of  habere  facias  possessio- 
nem,  returnable  at  the  next  May  Term,  was  is- 
sued and  executed  by  delivering  possession  of 
the  premises  claimed  to  an  agent  of  the  plaint- 
iff, who  continued  in  possession  four  or  five 
days;  when  one  Alfred  Pitcher  entered  by 
force,  as  alleged  on  the  part  of  the  plaintiff; 
Pitcher,  however,  insisting  that  he  found  the 
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possession  vacant  when  he  entered.  A  motion 
was  made  for  an  alias  habere  facias,  which  was 
resisted  by  Pitcher  on  various  grounds,  and 
among  others,  that  he  was  the  owner  of  the 
property.  The  court,  however,  in  the  decision 
of  the  motion,  say  that  he  is  not  a  stranger  to 
the  suit,  and  that  he  is  estopped  from  alleging 
183*]  title  *in  himself,  no  collusion  being  al- 
leged between  the  plaintiff  and  Hawley,  the  de- 
fendant, who  gave  the  cognovit. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  W.  Hay,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is,  whether  the  plaintiff  can  have  a  new 
writ,  or  whether  he  is  compelled  to  bring  a  new 
action.  It  is  remarkable  that  so  little  is  to  be 
found  on  this  subject,  either  in  our  own  or  the 
English  books.  In  our  own  reports  we  find  noth- 
ing, and  in  the  English  reports  contradictory 
decisions.  The  old  rule  is  stated  by  Adams, 
in  his  Treatise  on  Ejectment,  p.  309.  If  the 
lessor  be  ousted  by  the  defendant  after  posses- 
sion delivered  to  him,  upon  a  hob.  fac.  poss. 
and  before  the  writ  is  returned  and  filed,  he 
shall  have  a  new  writ  or  attachment;  but  if  he 
be  ousted  by  a  stranger,  he  shall  be  driven  to 
a  new  ejectment.  The  reason  assigned  for  the 
distinction  is  this,  that  the  defendant  shall  not 
by  his  own  act  keep  the  possession  which  has 
been  recovered  from  him  by  due  course  of  law; 
but  as  to  the  stranger,  there  has  been  no  trial 
between  him  and  the  plaintiff,  and  he  may  have 
the  better  title.  In  Goodright  v.  Hart,  2  Str., 
830,  the  plaintiff  had  obtained  judgment  by 
prevailing  upon  the  tenants  not  to  appear;  aft- 
er writ  of  possession  executed,  the  landlord 
prevailed  upon  the  tenants  to  attorn  to  him. 
The  plaintiff  moved  for  a  new  writ  of  posses- 
sion, which  the  court  refused,  saying  if,  im- 
mediately after  the  writ  executed,  the  tenants 
had  attorned  a  new  writ  should  have  been  is- 
sued, but  not  where  the  possession  had  been 
delivered  for  above  a  month,  as  it  had  in  that 
case.  In  Rexv.  Harris,  Ld.  Raym.,  482,  Holt, 
Ch.  J.,  said  if  possession  be  delivered  by  hob. 
fac.  poss.  and  that  is  avoided  immediately,  the 
party  shall  have  a  new  writ;  but  if,  after  res- 
titution awarded,  the  party  enjoys  quiet  pos- 
session, and  then  is  removed  by  new  force,  he 
must  resort  to  a  new  remedy.  In  Kingsdale  v. 
Mann,  Salk.,  321;  6  Mod.,  27,  possession  was 
delivered  about  9  in  the  morning,  and  at  6  at 
night  the  plaintiff  was  forcibly  put  out  of  pos- 
session; the  court  doubted  whether  a  new  writ 
1 84*]  *should  issue.  They  said  if  the  dis- 
turbance had  been  made  before  the  officer  had 
departed,  an  attachment  would  have  been  is- 
sued. Powell  quoted  a  case  where  an  entry 
upon  the  plaintiff  was  made  the  same  day  of 
the  execution  of  the  writ,  and  the  Court  of  C. 
P. granted  a  new  writ;  to  which  Holt  answered, 
so  they  might,  if  the  first  writ  were  not  re- 
turned; otherwise  not.  From  this  case  the  rem- 
edy would  seem  to  depend  upon  the  fact 
whether  the  first  writ  had  been  returned;  and 
from  the  case  in  Strange,  upon  the  plaintiff's 
enjoying  quiet  possession  for  a  month  or  more. 
But  these  cases  and  some  others,  it  is  supposed, 
were  disregarded  and  perhaps  overruled  by  the 
case  of  Doe  v.Roe,  1  Taunt., 55,  where  the  court 
held  that  an  alias  cannot  issue  after  a  writ  is 
executed;  and  it  is  added  that  if  it  could,  the 
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plaintiff,  by  not  having  the  first  writ  returned, 
might  retain  the  right  of  suing  out  a  new  writ, 
as  a  remedy  for  any  trespass  by  the  tenant 
within  20  years  after  the  date  of  the  judgment. 
In  that  case  possession  had  been  delivered  to 
the  plaintiff  in  February,  and  in  October  fol- 
lowing the  tenant  forcibly  entered.  This  last 
case  is  certainly  not  obligatory  upon  us,  and 
all  the  older  cases  agree  that  where  the  entry 
upon  the  plaintiff  is  before  the  return  of  the 
writ,  and  such  entry  is  by  the  tenant  or  under 
his  title,  the  plaintiff  is  entitled  to  a  new  writ. 
In  one  case  the  court  were  willing  to  extend 
this  remedy  for  a  month  ;  in  another  they 
doubted  where  the  execution  of  the  writ  and 
the  subsequent  forcible  entry  were  upon  the 
same  day.  From  the  remark  of  Ld.  Holt,  the 
writ  in  that  case  must  have  been  returned  be- 
fore the  motion  was  made;  and  he,  probably, 
applied  the  reason  given  in  1  Taunt.,  that  if  the 
first  execution  is  returned  satisfied,  there  can 
be  no  alias.  I  am  satisfied  that  the  practice  in 
this  State  has  been  to  award  a  new  writ  of  pos- 
session where  the  first  has  not  been  returned, 
where  the  defendant  has  entered  upon  the 
plaintiffs  possession.  Decisions  to  that  effect, 
I  am  confident,  have  been  made  within  the  last 
ten  years;  such  is  also  the  recollection  of  Mr. 
J.  Sutherland,  but  no  reported  case  is  to  be 
found.  Some  members  of  the  bar  have  adopted 
the  practice  of  drawing  the  writ  of  possession 
without  any  return  day,  and  of  not  calling  for 
a  return,  so  that  it  may  be  re-executed  as  often 
as  the  defendant  may  forcibly  enter  upon  the 
possession  from  *which  he  has  been  re-  [*185 
moved.  No  good  reason,  I  apprehend,  can  be 
given  why  it  should  not  be  so.  When  a  plaint- 
iff has  recovered  and  obtained  possession  by 
legal  process,  he  should  be  protected  until 
the  possession  shall  be  legally  taken  from  him. 
The  defendant  may  bring  his  action,  if  he 
has  the  better  title.  It  is  unnecessary  to  say 
whether  this  practice  should  extend  to  a  stran- 
ger; the  same  reason  does  not  exist.  In  the  case 
now  be  fore  us,  Alfred  Pitcher  is  not  a  stranger; 
his  title  is  derived  from  Hawley,  and  is  the 
same  title;  and  for  the  purposes  of  this  motion, 
it  must  be  considered  as  if  the  court  had  passed 
upon  that  title,  and  adjudged  the  plaintiff's 
the  better  title.  Hawley  gave  a  confession,  he 
was  satisfied  that  he  had  no  title.  There  is  no 
collusion  shown  between  him  and  the  plaintiff. 

The  motion  must  be  granted,  with  costs. 

Cited  in-2  Lans.,  508;  39  Am.  Dec.,  310  (4  A  In  JHK. 


SCHUYLER  v.  YATES. 

A  demurrer,  whether  general  or  special,  must 
have  the  signature  of  counsel,  or  the  opposite  party 
may  treat  it  as  a  nullity. 

Citations— 1  Tidd,  Pr.,650;  2  Bos.  &P..336;  3  Bos., 
&P.,  171,  n. 

rpHE  defendant  put  in  a  demurrer  to  the 
1  plaintiff's  declaration,  without  the  signa- 
ture of  counsel.  The  plaintiff  treated  the  de- 
murrer as  a  nullity,  and  entered  the  defend- 
ant's default  as  for  not  pleading  which  the 
defendant  moved  to  set  aside. 

By  the  Court,  Savage,  Ch.  J.  A  demurrer 
whether  general  or  special,  must  be  signed  by 
counsel,  and  if  not  so  signed  the  plaintiff  may 
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treat  it  as  a  nullity.  So  is  the  English  prac- 
tice, and  such,  of  course,  is  our  practice.  1 
Tidd,  Pr.(  650;  2  Bos.  &  P.,  336;  3  Id.,  171,  n. 
In  Douglass  v.  Child,  2  Bos.  &  P.,  336,  n.,  a 
general  demurrer,  without  a  Sergeant's  signa- 
ture, was  treated  as  a  nullity  ;  Eyre,  Oh.  J., 
said  it  was  great  presumption  in  an  attorney  to 
take  upon  himself  to  decide  when  a  party 
should  demur,  or  join  in  demurrer  :  counsel 
must  join;  an  attorney  must  not  alone  sanction 
so  important  a  step  as  to  admit  that  all  the  facts 
on  the  other  side  were  well  pleaded.  The  rea- 
son assigned  by  the  Chief  Justice  does  not  so 
well  apply  here,  where  the  same  person  is  li- 
censed both  as  an  attorney  and  counsel;  but 
1 86*]  while  we  recognize  the  distinction  *be- 
tween  attorney  and  counsel,  and  hold  that  the 
practice  of  the  K.  B.  is  the  practice  of  this 
court,  when  not  altered  or  modified,  we  must 
say  that  a  demurrer  without  the  signature  of 
counsel  is  defective,  and  that  the  opposite  party 
may  disregard  it. 
Motion  denied. 


AMES  &  AMES  v.  WEBBER'S  EX'RS. 

A  writ  of  error  sued  out  against  good  faith  will 
be  quashed. 

IN  this  cause  a  writ  of  error  was  quashed,  as 
sued  out  against  good  faith.     See  S.  C.,  10 
Wend.,  575,  624. 

1066 


LEE  ET  AL.  «.  CHAPMAN. 

The  venue  will  not  be  changed,  if  the  motion  for 
that  purpose  is  not  made  until  after  issue  joined, 
and  it  appears  that  the  plaintiff,  if  successful  on 
the  trial,  will  loose  a  term  in  entering  his  judgment 
if  the  motion  be  granted. 

Citation— 4  Cow.,  554. 

THE  defendant,  after  issue  joined,  on  the 
usual  affidavit  moved  to  change  the  venue. 
The  plaintiff  objected,  that  if  the  motion  was 
granted  he  would  lose  a  trial.     It  did  not  ap- 
pear when  the  issue  was  joined. 

By  the  Court,  Savage,  Ch.  J.  The  motion 
must  be  denied.  In  Chapin  v.  De  Groff,  4  Cow. , 
554,  we  said,  if  a  defendant  will  wait  until  aft- 
er issue  joined,  before  he  moves  to  change  the 
venue,  it  behooves  him  to  see  that  the  plaintiff 
cannot  lose  a  circuit  by  the  delay  ;  and  I  see 
no  reason  why  this  rule  of  practice  should  not 
be  enforced.  On  receiving  the  declaration  the 
defendant  becomes  apprised  of  the  nature  of 
the  plaintiff's  claims,  and  is  as  competent  then 
to  judge  of  the  necessity  of  a  change  of  venue 
as  he  can  be  after  issue  joined  ;  and  if  he 
will  lay  by  until  after  issue  joined,  and  it  then 
appears  that  the  plaintiff  will  lose  a  term  in 
entering  his  judgment,  provided  he  succeeds 
on  the  trial,  the  motion sliould  be  denied. 

Cited  in— 4  How.  Pr.,  89,  241,  250;  2  Co.,  147. 
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187*]  *GROVER  ET  AL.,  Appellants, 

AND 

WAKEMAN,  Respondent. 

Debtor  in  Failing  Circumstances  may  Prefer 
Creditors — Conditions  Requisite — Assignment 
with  Condition  that  Preferred  Creditors  Shall 
Release  Debtor,  Void — Being  Void  in  Part  as 
against  Creditors,  it  is  Void  in  Toto — Other 
Conditions. 

A  debtor  in  failing  circumstances  may  prefer  one 
creditor  or  set  of  creditors  by  assigning  his  proper- 
ty for  their  benefit,  in  exclusion  of  his  other  cred- 
itors, provided  that  he  devote  the  whole  of  the  prop- 
erty assigned  to  the  payment  of  his  just  debts ;  that 
the  assignment  be  absolute  and  unconditional ;  that 
it  contain  no  reservation  or  condition  for  his  bene- 
fit ;  and  does  not  extort  from  the  fears  or  apprehen- 
sions of  his  creditors  an  absolute  discharge  as  a  con- 
sideration for  a  partial  dividend. 

An  assignment,  therefore,  containing  a  provision 
making  a  preference  to  certain  creditors  in  the  dis- 
tribution of  the  assigned  property,  to  depend  upon 
the  execution  by  them  of  a  release  to  the  debtor  of 
all  claims  against  him,  is  void;  and  being  void  in 
part  as  against  creditors,  it  is  void  in  toto,  notwith- 
standing the  denial  of  the  intent  to  defraud  con- 
tained in  an  answer  to  a  bill  in  chancery  filed  to 
avoid  the  assignment. 

Whether  a  provision  in  such  assignment  giving 
power  to  the  assignees,  to  compound  with  any  or 
all  of  the  creditors,  in  such  manner  and  upon  such 
terms  as  they  shall  deem  proper,  avoids  the  assign- 
ment, (ftuere. 

Whether  the  assignment  of  the  property  of  a  firm 
by  the  copartners,  for  the  payment  of  the  individual 
debt  of  one  of  the  partners,  can  be  sustained,  quaere. 

Citations-3  Maule  &  8.,  371 :  4  Mas.,  210,  229,  230 ;  5 
T.  R.,  235,  424 :  6  T.  R.,  152;  8  T.  R.,  521 ;  4  East,  1 :  2 
P.  Wms.,427;  1  Atk.,  95,  154;  2  Johns.  Ch.,  283;  3 
Johns.,  71 ;  5  Johns.,  385 ;  1  Binn.,  502 ;  10  Mod.,  489 ; 
15  Johns.,  571.  583  ;  5  Co w.,  547,  548, 564.  579  : 14  Johns., 
458,  462  ;  20  Johns.,  442,  447  ;  5  Johns.  Ch.,  329 ;  4  T.  R., 
166  ;  3  Price,  6 :  5  Mass..  42  ;  6  Mass.,  144 ;  13  Mass., 
146 ;  17  Mass.,  552 ;  2  Pick.,  129 ;  4  Pick.,  265 ;  5  Pick., 
28 ;  8  Pick.,  298 :  2  Binn.,  174 ;  4  Dall..  76 :  6  Conn.,  277 ; 
5  Ham.,  293 ;  4  Wash.,  C.  C.,  232 :  2  R.  8.,  137,  sec.  4; 
1  Gill.  &  J.,  345 ;  3  Cow.,  284 ;  16  L.  Jour.,  284. 

A  PPEAL  from  chancery.  This  was  a  bill 
xl  filed  by  the  respondent,  a  creditor,  to  set 
aside  as  fraudulent  a  voluntary  assignment 
made  by  Grover  &  Gunn,  his  debtors,  of  all 
their  estate,  for  the  purpose  of  having  the  same 
disposed  of,  and  the  proceeds  applied  in  pay- 
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ment  of  their  debts  in  the  manner  designated 
by  the  deed  of  assignment;  the  trustees  to 
whom  the  property  was  assigned  to  account 
for  the  surplus,  if  any,  to  the  assignors.  Grover 
&  *Gunn  were  merchants  in  Auburn,  [*188 
and  being  insolvent,  they,  July  1,  1826,  ex- 
ecuted a  deed  of  assignment  of  their  stock  of 
goods  on  hand,  debts,  credits  and  other  prop- 
erty specified  in  schedules  attached  to  the  con- 
veyance, to  three  individuals  upon  trust :  to 
convert  the  property  into  money,  and  to  col- 
lect the  moneys  due  and  to  grow  due,  and  after 
deducting  all  proper  charges  in  the  execution 
of  the  trust,  first,  to  apply  the  proceeds  and 
avails  in  satisfaction  of  the  debts  due  and  ow- 
ing by  Grover  &  Gunn,  or  either  or  both  of 
them,  to  certain  persons  named  in  a  schedule, 
and  designated  as  class  No.  1,  "in  the  order 
and  manner  following,  to  wit :  the  debt  to  the 
creditors  first  named,  in  the  first  place,  and 
then  all  the  remaining  creditors  named  in  class 
No.  1  proportionally,  according  to  the  amount 
of  their  respective  debts."  (The  creditors  first 
named  were  John  H.  Beach  and  Ebenezer  S. 
Beach,  the  amount  of  the  indebtedness  to  whom 
was  stated  at  $1,750,  and  to  have  originated  in 
indorsements  of  Grover's  notes,  for  the  benefit 
of  a  firm  in  Albany.)  Second.  From  the  sur- 
plus avails  to  pay  to  such  of  the  creditors  of 
the  assignors  as  were  named  in  the  same  sched- 
ule, and  designated  as  class  No.  2,  who  should, 
within  three  "months  after  being  required  in 
writing  by  the  trustees  so  to  do,  agree,  in  writ- 
ing under  seal,  to  receive  from  the  trustees  such 
proportion  of  their  debts  respectively,  as  could 
be  paid  by  the  avails  then  remaining  in  the 
hands  of  the  trustees,  in  full  discharge  of  their 
respective  claims  and  demands  against  Grover 
&  Gunn,  or  either  of  them,  the  whole  of  their 
respective  debts,  or  such  proportion  thereof  as 
the  surplus  avails  would  pay — to  be  appor- 
tioned among  the  creditors  of  class  No.  2,  ac- 
cording to  the  amount  of  their  respective  debts. 
Third.  After  paying  the  creditors  in  the  above 
order  the  residue  of  the  avails  were  directed  to 
be  applied,  so  far  as  the  same  would  extend, 
to  the  payment  proportionably,  of  debts  due  to 
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certain  other  creditors  designated  in  the  same 
schedule  as  class  No.  3,  according  to  the  re- 
spective amounts  of  such  debts;  and  of  all 
other  debts  justly  due  and  owing  by  Grover  & 
Gunn,  to  be  proven  to  the  satisfaction  of  the 
trustees.  Fourth.  The  surplus  avails,  if  any, 
to  be  accounted  for  and  paid  over  to  the  as- 
signors. Which  declaration  of  trust  concluded 
189*]  with  a  provision  that  *the  trustees 
should  have  full  liberty  and  leave  to  compound 
with  any  or  all  of  the  creditors,  in  such  man- 
ner and  upon  such  terms  as  they  should  deem 
proper,  so,  however,  as  not  to  to  interfere  with 
or  depart  from  the  order  of  preference  speci- 
fied in  the  deed  of  assignment.  The  respond- 
ent, a  creditor  of  Grover  &  Gunn,  to  the 
amount  of  about  $3,000,  and  included  in  class 
No.  2  of  creditors  specified  in  the  schedule  at- 
tached to  the  assignment,  filed  his  bill,  charg- 
ing the  assignment  to  be  fraudulent  in  law. 
Grover  &  Gunn  put  in  their  answer,  as  did  also 
the  trustees,  from  which  it  appears  that  at  the 
time  of  the  assignment  Grover  &  Gunn  were 
indebted  in  about  the  sum  of  $65,000;  that  the 
amount  of  debts  due  to  their  creditors  in  class 
No.  1  was  $38,530;  that  the  amount  of  moneys 
received  by  the  trustees  from  the  sales  of  prop- 
erty and  the  collection  of  debts  was  $15,723.95; 
and  that  there  remained  in  the  hands  of  the 
trustees,  of  debts  and  choses  in  action,  about 
$28,000,  of  which  sum  $6,000,  and  perhaps 
$7,000,  were  supposed  to  be  good  and  collect- 
able, and  the  residue  bad.  The  trustees  stated 
that  before  the  filing  of  the  complainant's  bill, 
they  had  paid  over,  in  execution  of  their  trust, 
$11,000,  and  retained  in  their  hands  about 
$5,000,  to  be  applied  in  like  manner,  subject 
to  a  deduction  for  their  expenses  and  charges. 
The  defendants,  in  their  answers,  deny  that 
the  assignment  is  fraudulent  in  law,  or  was 
made  with  a  fraudulent  intent,  or  that  the  legal 
effect  thereof  is  to  delay,  hinder  and  defraud 
the  creditors  of  Grover  &  Gunn.  There  is 
nothing  definite  in  the  answers  to  show  that 
the  debt  to  the  Messrs.  Beach,  the  creditors 
first  named  in  class  No.  1,  was  the  individual 
debt  of  Grover,  or  the  debt  of  the  firm  of 
Grover  &  Gunn,  secured  by  the  individual 
note  of  Grover;  the  fact  is  left  in  uncertainty. 
The  complainant  filed  a  general  replication;  no 
proofs  were  taken,  and  the  cause  was  submit- 
ted to  the  Chancellor  upon  bill  and  answers; 
the  counsel  for  the  parties  presenting  written 
arguments.  In  Dec.,  1832.  the  Chancellor  de- 
creed the  assignment  to  be  fraudulent  and 
void,  as  to  the  complainant,  and  set  the  same 
aside;  and  ordered  a  reference  to  a  master,  to 
ascertain  the  amount  due  to  the  complainant, 
and  that  an  account  be  taken  of  all  the  prop- 
erty and  effects  assigned  to  the  trustees  which 
10O*J  had  come  to  their  hands,  *or  for  which 
they  should  be  justly  accountable;  instructing 
the  master,  in  the  stating  of  the  account,  to 
allow  the  trustees  all  payments  made  by  them 
to  the  creditors  of  Grover  &  Gunn,  previous 
to  the  filing  of  the  complainant's  bill,  and  also 
their  necessary  expenses  and  disbursements  in 
collecting  ana  con  verting  into  money  the  prop- 
erty and  effects  assigned;  and  gave  leave  to 
the  trustees  to  pay  into  court  the  balance  of 
moneys  remaining  in  their  hands.  From  this 
decree  the  defendants  below  appealed. 

The  cause  was  argued  here  by, 
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Messrs.  S.  A.  Talcott  and  B.  F.  Butler, 

for  the  appellants. 

Messrs.  D.  Lord,  Jr.,  and  S.  A.  Foot,  for 

the  respondent. 

Points  for  the  appellants:  I.  As  all  actual 
intention  to  defraud  the  creditors  of  Grover  & 
Gunn  is  denied  in  the  answers,  which  have  not 
been  disproved,  the  assignment  to  the  defend- 
ants, Garrow,  Miller  and  Dill,  must  be  deemed 
to  have  been  executed  in  good  faith,  and  should 
have  been  sustained  in  all  its  parts,  unless 
some  of  the  provisions  contained  therein  are 
fraudulent  in  law. 

II.  In  all  cases  where  any  provision  in  the 
assignment  is  susceptible  of  two  constructions, 
one  which  would  render  it  fraudulent  in  law, 
and  another  which  would  make  it  legal  and 
operative,    the  latter  construction  should  be 
adopted. 

III.  All  the  provisions  contained  in  the  as- 
signment,  when  properly  construed,  will  be 
found  to  be  consistent  with  the  rules  of  law. 

1.  The  debt  of  J.  H.  and  E.  8.   Beach  was 
not  the  separate  debt  of  Grover;  but  it  appears- 
from  the  answer,  which  in  this  respect  is  re- 
sponsive to  the  bill,  to  have  been  a  valid  debt 
against  the  partnership,  and  was,  therefore, 
properly  provided  for  in  the  assignment. 

2.  Upon  the  true  construction  of  the  assign- 
ment, such  of  the  creditors  of  the  second  class 
as  should  not,  within  three  months  after  re- 
quest, agree  in  writing  to  receive  their  portion 
of  the  surplus  avails  of  the  assigned  property, 
in  full  discharge  *of  their  respective  [*191 
demands,  were  not  absolutely  excluded  from 
the  benefit  of  the  assignment,  but  only  post- 
poned to  the  subsequent  class;  and  this  pro- 
vision was,  therefore,  legal  and  valid. 

3.  Although  no  time  was  expressly  defined, 
within  which  the  assignees  were  to  give  the 
written  notice  mentioned  in  the  assignment, 
yet  the  law  imposed  on  them  the  duty  of  giv- 
ing such  notice  within  a  reasonable  time,  after 
which  the  creditors  of  the  second  class  were  to 
come  in  within  three  months.  This  part  Of  the 
assignment  was,  therefore,  sufficiently  definite, 
and  not  unreasonable  nor  fraudulent. 

4.  The  authority  given  to  the  assignees  to 
compound  with  the  creditors  in  such  manner 
and  upon  such  terms  as  they  should  deem 
proper,  does  not  vest  in  the  assignees  an  arbi- 
trary power  of  giving  preferences  to  the  sev- 
eral classes,  because  such  an  exercise  of  the 
authority  in  question  would  interfere  with  the 
preference  established  in  the  assignment,  and 
would,  in  other  respects,  be  an  abuse  of  trust. 

IV.  Even  if  it  be  admitted  that  any  of  the 
provisions  objected  to  are  fraudulent  in  law, 
still,  as  there  was  no  actual  intent  to  defraud, 
such  illegal  provisions  will  not  render  void  the 
whole  instrument;  but  the  same  should  in  all 
other  respects  be  supported. 

Points  for  the  respondent:  Grover  &  Gunn 
being  insolvent,  the  conveyance  by  them  was 
fraudulent,  as  calculated  to  delay,  hinder,  dis- 
turb, and  defeat  their  creditors,  in  the  follow- 
ing particulars: 

1.  Because  the  copartnership  property  was 
assigned  to  secure  an  individual  debt  of  one  of 
the  partners. 

2.  It  was  coercive  as  to  all  the  creditors  in 
class  No.  2,  by  attempting  to  protect  the  prop- 
erty against  such  of  them  as  should  not  execute 
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a  release,  on  a  partial  payment,  and  was  not  a 
mere  preference  of  creditors. 

8.  It  was  also  coercive,  by  attempting  to  dis- 
turb the  creditors  in  their  remedies;  by  impos- 
ing on  them,  as  an  obstruction  to  any  pursuit, 
a  forfeiture  of  their  just  share  of  their  debtors' 
effects,  if  they  did  not  abandon  their  remedies 
and  discharge  their  claims. 
192*J  4.  It  was  a  delaying  of  creditors,  by 
placing  the  property  in  such  condition  that  it 
could  not  be  distributed  within  any  certain  time 
nor  otherwise  than  under  the  discretion  of  as- 
signees; and  if  a  coercive  clause  in  ordinary 
cases  could  be  tolerated,  this  unreasonable  pro- 
vision rendered  it  fraudulent. 

5.  It  was  fraudulent  in  allowing  the  assign- 
ees to  compound  with  debtors,  and  also  with 
creditors,  and. thus  exposing  the  funds  wholly 
to  their  discretion,  without  any  voice  by  the 
creditors  in  their  choice  or  government ;  and 
also  in  allowing  them  to  set  over  any  debt  to 
any  creditor. 

6.  If  fraudulent  in  part,  it  is  totally  void. 
The  following  opinions  were  delivered: 

By  Mr.  Justice  Sutherland.  The  question 
to  be  decided  in  this  case  is,  whether  the  as- 
signment made  by  Grover  &  Gunn,  July  1, 
1826,  is  fraudulent  and  void  upon  its  face,  as 
being  calculated  and  intended,  in  judgment  of 
law,  to  delay,  hinder  and  defraud  their  credit- 
ors, in  the  prosecution  and  collection  of  their 
debts.  The  most  important  objection  made  to 
the  assignment,  grows  out  of  the  condition  at- 
tached to  the  payment  of  the  creditors  named 
in  class  No.  2.  The  assignees  are  directed,  after 
discharging  the  debts  due  to  class  No.  1,  to  ap- 
portion whatever  surplus  may  remain,  among 
such  of  those  named  in  class  No.  2  as  wifi 
a^ree,  in  writing  under  seal,  to  receive  what 
may  fall  to  them  upon  such  apportionment,  in 
full  discharge  of  all  their  claims  and  demands 
upon  the  assignors.  The  residue  of  the  avails, 
if  any,  are  then  to  be  applied  to  the  payment  of 
the  debts  due  to  the  debtors  in  class  No.  3,  and 
of  all  other  debts  justly  due  and  owing  by  the 
assignors,  to  be  proven  to  the  satisfaction  of 
the  assignees;  and  if  any  surplus  shall  then  re- 
main, it  is  to  be  paid  over  to  the  assignors. 

It  was  contended  by  the  complainant  in  the 
court  below,  the  respondent  here,  that  such  of 
the  creditors  in  class  No.  2  as  shall  refuse  to 
come  in  and  discharge  the  assignors,  upon  the 
terms  there  offered  them,  are  entirely  excluded 
from  all  benefit  from  the  assignment  ;  that  if 
there  should  be  a  surplus  after  paying  all  the 
other  creditors,  according  to  the  terms  and 
193*]*spirit  of  the  instrument,  the  assignees 
could  not  pay  it  to  them,  but  must  pay  it  to 
the  assignors  themselves.  Upon  a  careful  con- 
sideration of  this  instrument,  and  applying  to 
it  the  ordinary  rules  of  interpretation,  I  do  not 
think  that  such  is  its  necessary  or  just  con- 
struction. The  debts  of  the  first  class  are  first 
to  be  paid  ;  then  an  apportionment  is  to  be 
made  among  the  debts  of  such  of  the  second 
class  as  will  accept  what  may  then  fall  to  them, 
and  give  absolute  releases.  The  residue,  if 
any,  is  then  to  be  applied  to  the  debts  of  class 
No.  8,  and  to  all  other  debts  justly  due  and 
owing  by  the  assignors.  Other  than  what  ? 
Why,  obviously,  other  than  those  for  the  pay- 
ment of  which  provision  had  already  been 
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made.  But  no  provision  had  been  made  for 
those  of  class  No.  2,  who  should  refuse  to  ac 
cept  their  distributive  shares  and  give  releases. 
They  fall,  therefore,  in  my  opinion,  within  the 
terms  of  the  residuary  clause,  and  would  be 
entitled  to  be  paid  under  the  assignment,  if  the 
fund  should  be  sufficient  for  that  purpose.  A 
fraudulent  intent  is  never  to  be  presumed;  and 
where  an  instrument  is  ambiguous  in  its  terms, 
and  admits  of  two  constructions,  that  interpre- 
tation should  be  given  to  it  which  will  render 
it  legal  and  operative,  rather  than  that  which 
will  render  it  illegal  and  void.  It  was  supposed 
that  the  provision,  that  these  residuary  debts 
should  be  proven  to  the  satisfaction  of  the  as- 
signees, tended  to  show  that  none  of  those 
enumerated  in  class  No.  2  could  have  been  in- 
tended to  be  covered  by  the  residuary  clause, 
because  the  assignors  had,  on  the  face  of  the 
assignment,  admitted  those  to  be  valid  and  ex- 
isting debts;  and  of  course,  if  those  were  the 
debts  intended  to  be  covered,  they  would  not 
have  imposed  on  their  assignees  the  useless 
duty  of  exacting  and  receiving  proof  in  rela- 
tion to  them.  This  suggestion  is  susceptible  of 
two  answers.  In  the  first  place,  there  may  have 
been  many  other  debts  not  enumerated,  and  in 
relation  to  which  it  would  have  been  necessary 
and  proper  to  require  proof;  and  in  a  provision 
of  this  description,  a  party  would  naturally 
employ  general  and  comprehensive  terms,  al- 
though they  might  embrace  some  cases  in  re- 
lation to  which  the  provision  was  superfluous. 
But,  secondly,  upon  adverting  to  the  schedule, 
which  contains  *class  No.  2,  it  will  be  [*194 
perceived  that  many  of  the  debts  there  enumer- 
ated, are  stated  by  estimation  only.  Of  the 
$34,600  embraced  in  that  class,  more  than  one 
fourth,  or  about  $9,000,  are  debts  of  that  de- 
scription. In  relation  to  them,  it  was  proper 
and  necessary  to  exact  proof,  as  there  was  no 
liquidation  or  admission  of  their  amount;  and 
in  relation  to  those  that  were  specifically  stated 
in  the  schedule,  the  schedule  itself  would  prob- 
ably be  sufficient  evidence  to  justify  the  as- 
signees in  receiving  them.  I  entertain  no  doubt, 
therefore,  that  under  this  assignment,  such  of 
the  creditors  of  the  second  class  as  should  re- 
fuse to  accept  their  shares  of  the  property  as- 
signed in  full  satisfaction  and  discharge  of  their 
debts,  were  not  absolutely  excluded  from  the 
benefit  of  the  assignment,  but  only  postponed 
to  a  subsequent  class. 

Having  thus  settled  the  character  and  con- 
struction of  the  assignment,  the  question  re- 
curs, whether  it  is  void  on  account  of  the  con- 
dition on  which  it  makes  the  preference  given 
to  the  creditors  of  the  second  class  to  depend, 
to  wit:  an  absolute  discharge  of  their  debts. 
It  is  perfectly  settled,  both  in  England  and  in 
this  country,  that  a  debtor  in  failing  circum- 
stances has  a  right  to  prefer  one  creditor  or  set 
of  creditors  to  another,  in  all  cases  not  affected 
by  the  operation  of  a  bankrupt  system.  He 
may  assign  the  whole  of  his  property  for  the 
benefit  of  a  single  creditor,  in  exclusion  of  all 
others;  or  he  may  distribute  it  in  unequal  pro- 
portions, either  among  a  part  or  the  whole  of 
his  creditors.  No  matter  how  or  upon  wha 
principles  the  distribution  is  made,  if  the  debt- 
or devotes  the  whole  of  his  property  to  the 
payment  of  just  debts,  neither  law  nor  equity 
inquires  whether  the  objects  of  his  preference 
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are  more  or  less  meritorious  than  those  for 
whom  he  has  made  no  provision.  3  Maule  & 
S.,  371;  4  Mas.,  210;  5  T.  R,  235;  6  Id.,  152;  8 
Id.,  521;  4  East,  1;  2  P.  Wms.,  427;  1  Atk.,  95, 
154;  2  Johns.  Ch.,  283;  3  Johns.,  71;  5Id.,  385; 
1  Binn.,  502;  10  Mod.,  489;  5  T.  R.,  424;  15 
Johns.,  583;  5  Cow.,  547.  The  right  to  prefer 
may  originally  have  been  sustained  in  part 
upon  the  supposition  that  just  and  proper 
grounds  of  preference  did  in  most  cases  exist, 
and  would  be  duly  regarded  by  the  debtor;  but 
whatever  may  have  been  the  reason  or  founda- 
tion of  the  rule,  it  is  one  of  that  numerous 
195*]  *class  of  cases  in  which  the  rule  has 
become  absolute,  without  any  regard  to  the 
fact  whether  the  reason  on  which  it  was  found- 
ed exists  or  not  in  the  particular  cases.  It  is  now 
too  late  to  agitate  the  question,  whether  these 
assignments,  either  partial  or  general,  are  sus- 
tained by  considerations  of  true  wisdom  and 
policy.  Reflecting  men  have  differed  upon  that 
subject;  but  the  better  opinion  seems  to  be, 
that  in  the  absence  of  a  general  bankrupt  sys- 
tem, the  interest  of  a  commercial  community 
require  that  they  should  be  sustained.  They 
have  accordingly  grown  into  use,  and  have 
been  sanctioned  by  judicial  decisions  in  most 
of  the  States  of  the  Union.  They  have  become 
thoroughly  incorporated  into  our  system;  and 
all  that  is  now  competent  for  our  courts  to  do, 
is  to  see  that  they  fairly  appropriate  all  the  in- 
solvent's property,  or  such  portion  of  it  as  he 
undertakes  to  assign,  to  the  payment  of  his 
just  debts,  and  are  not  made  the  instruments 
of  placing  it  beyond  the  reach  of  his  creditors, 
and  for  the  benefit,  either  immediate  or  remote, 
of  the  insolvent  himself.  Whenever  they  de- 
part from  the  simplicity  of  a  direct  and  un- 
equivocal devotion  of  the  property  of  the  as- 
signor to  the  payment  of  his  debts,  and  con- 
tain reservations  and  conditions,  intended  for 
his  ease  and  advantage,  they  are  viewed  with 
considerable,  and  I  think  I  may  add,  in  view 
of  the  course  of  judicial  decisions  in  this  State, 
with  increasing  distrust. 

The  precise  question  now  presented  to  us 
has  never  been  decided  in  this  State.  In  Hyslop 
v.  Clarke,  14  Johns.,  458 ;  Austin  v.  Bell,  20  Id., 
442,  and  Seamng  v.  Brinckerhoff,  5  Johns.  Ch., 
329,  it  arose  in  connection  with  other  circum- 
stances which  had  more  or  less  influence  in 
the  decision  of  those  causes.  Hyslop  v.  Clarke 
was  an  action  of  trespass,  brought  by  the  as- 
signees of  Barnet  &  Henry  against  a  judgment 
creditor  of  the  assignors,  who  had  caused  an 
execution  to  be  levied  upon  their  property, 
notwithstanding  the  assignment.  The  plaint- 
iff claimed  the  property  under  the  assignment, 
and  the  defendants  contended  that  the  assign- 
ment was  void,  and  did  not  pass  the  property 
out  of  the  assignors.  The  trusts  declared  in 
that  case  were :  1.  To  pay  a  certain  debt  due 
to  the  assignees ;  2.  To  pay  all  the  other  cred- 
itors of  the  assignors  in  full,  if  the  property 
196*]  should  be  sufficient ;  if  not,  *then  rata- 
bly,  provided  they  should  severally  and  re- 
spectively discharge  the  assignors  from  all  fur- 
ther liability  for  their  debts ;  but  if  the  cred- 
itors, or  any  of  them,  should  refuse  to  give 
such  discharge,  then  the  second  trust  was  to 
become  void,  and  the  trustees  were  directed 
not  to  execute  it.  They  were,  then,  8.  After 
paying  the  debt  of  Hyslop  &  Co. ,  the  assignees, 
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to  hold  the  residue  in  trust  to  pay  the  whole 
of  the  avails  to  such  of  the  creditors  of  the  as- 
signors as  they  should  appoint,  as  soon  as  such 
refusal  should  be  known  to  them;  and  4.  To 
pay  the  residue  to  the  assignors.  Here,  as  was 
remarked  by  Judge  Van  Ness,  the  assignment 
did  not  actually  give  a  preference  to  any  of  the 
creditors,  except  Hyslop  &  Co.  ;  but  it  was  an 
attempt  on  the  part  of  the  debtors  to  place 
their  property  out  of  the  reach  of  their  credit- 
ors, and  to  retain  the  power  to  give  such  pref- 
erence at  a  future  time,  upon  their  own  terms 
and  conditions.  The  trust  for  the  benefit  of 
all  the  creditors  ceased  whenever  any  one  of 
the  creditors  refused  to  come  in  on  the  terms 
prescribed,  and  the  property  was  then  held  in 
trust  for  the  assignors  themselves ;  and  as  the 
creditors  could  not  reach  it  at  law,  if  the  as- 
signment was  valid,  so  Judge  Van  Ness  held 
that  they  could  not  effectually  reach  it  in 
equity.  For  if  anyone  should  file  a  bill  to 
compel  the  assignors  to  make  a  new  declara- 
tion of  trust,  as  the  power  reserved  was  to  se- 
lect whom  they  pleased,  if  a  decree  should  be 
made  ordering  a  new  declaration,  the  assignor 
might  exclude  the  very  creditor  who  had  filed 
the  bill.  Under  such  circumstances  no  cred- 
itor would  ever  file  a  bill.  That  assignment, 
then,  differed  from  the  one  now  under  consid- 
eration in  two  essential  particulars:  1.  It  re- 
served to  the  grantor  a  right  subsequently  to 
control  the  property  by  appointing  new  uses  ; 
and  2.  The  power  of  any  one  creditor  effectu- 
ally and  beneficially  to  compel  such  declara- 
tion was  exceedingly  doubtful,  if  not  impos- 
sible. The  weight  which  these  circumstances 
had  in  the  decision  of  the  cause  may  be  subse- 
quently considered.  The  case  of  Murray  v. 
Riggs,  15  Johns.,  571,  shows  that  the  control 
over  the  property  which  the  assignor  there  re- 
served was  of  itself  sufficient  to  avoid  the  deed. 
In  Austin  v.  Bell  the  assignment  contained  a 
reservation  of  $2,000  per  annum  for  a  limited 
time  to  the  assignor.  It  also  exacted  from  the 
*creditors  who  were  to  be  benefited  [*197 
by  it  a  general  release,  and  it  then  provided 
that  if  any  of  the  creditors  named  should  not 
within  a  Mmited  time  become  parties  to  the  as- 
signment, and  thereby  discharge  the  assignor, 
that  the  assignees  should  then  pay  to  the  as- 
signors the  proportion  which  would  otherwise 
have  gone  to  such  creditors ;  and  it  was  on  this 
ground  principally  that  the  assignment  in  that 
case  was  held  void.  The  provision  for  the 
grantors  themselves  was  then  supposed  to  have 
been  sanctioned  by  the  court  in  Murray  v. 
Riggs;  and  Ch.  J.  Spencer  put  his  opinion 
mainly  on  the  ground  that,  by  the  provision 
of  the  assignment,  the  shares  of  such  of  the 
creditors  as  should  refuse  to  execute  it  were  to 
revert  to  the  grantors  for  their  own  private 
benefit  and  use.  In  Seamng  v.  Brinckerhoff  the 
assignment  also  contained  the  condition  that 
the  creditors  who  should  come  in  under  it 
should  give  a  full  discharge  of  their  demands; 
and  if  any  of  them  refused,  their  shares  were 
to  be  held  in  trust  for  the  grantor.  Chancellor 
Kent  laid  great  stress  in  that  case  upon  the  fact 
that  the  assignment  did  not  embrace  all  the 
property  of  the  assignor,  and  yet  exacted  a  re- 
lease from  his  creditors  upon  a  partial  pay- 
ment ;  he  says  the  condition  was  oppressive 
and  without  any  color  of  justice  in  this  case, 
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inasmuch  as  the  assignment  was  not  general  of 
all  the  property,  but  only  of  a  specified  part ; 
a  partial  assignment  upon  such  a  condition  is 
pernicious  in  its  tendency,  if  it  be  not  fraudu- 
lent in  its  design ;  and,  in  relation  to  the  re- 
sulting trust,  he  remarked  that  a  power  of  co- 
ercion over  the  creditor,  with  the  reservation 
of  such  a  resulting  trust  to  the  grantor  in  case 
the  coercion  should  not  be  successful,  was 
deemed  by  the  Supreme  Court,  in  Hyslop  v. 
Clarke,  to" be  a  badge  of  fraud,  and  not  a  fair 
and  lawful  assignment. 

But  although  it  is  not  adjudged  in  any  of 
these  cases  that  an  assignment  is  fraudulent! 
and  void  which  merely  makes  the  preference 
given  to  creditors  to  depend  upon  their  releas- 
ing the  grantor,  but  which  at  all  events  devotes 
the  whole  property  to  the  payment  of  his  debts 
without  any  reservation  for  his  own  private 
benefit,  still  it  cannot  be  contended  that  they 
sanction,  with  anything  like  the  authority  of 
a  judgment,  the  contrary  doctrine.  I  am  in- 
clined to  think  that  the  weight  of  professional 
opinion  in  this  State  has  been  in  favor  of  the 
198*]  validity  *of  such  assignments,  but  that, 
so  far  as  it  depends  upon  our  own  adjudica- 
tions, the  question  is  still  open,  and  may  now 
be  settled  by  this  court  upon  principle. 

Very  few  cases  are  to  be  found  upon  this 
subject  in  the  English  books ;  and  whenever 
the  question  has  arisen  there  it  has  generally 
been  upon  composition  deeds  to  which  the 
creditors  were  parties,  or  has  been  more  or  less 
affected  by  considerations  growing  out  of  their 
bankrupt  system.  4  T.  R,  166;  8  Id.,  521. 
In  the  case,  however,  of  the  King  v.  Watson, 
3  Price,  6,  in  the  Exchequer  Chamber,  it  must 
be  conceded  that  the  objection  to  the  assign- 
ment which  we  are  now  considering  existed 
and  was  urged  against  its  validity,  and  that 
the  objection  was  overruled  ;  there,  however, 
as  in  the  other  cases,  the  principal  question 
was  whether  the  assignment  was  not  void  under 
the  bankrupt  laws.  The  case,  however,  is  a 
very  bald  one,  and  is  entitled  to  very  little 
weight  as  authority.  The  opinion  is  exceed- 
ingly brief,  and  refers  to  no  cases. 

This  question  has  several  times  been  under 
the  consideration  of  the  Supreme  Court  of 
Mass. ;  but  it  has  generally,  if  not  always, 
been  so  connected  with  other  objections  to  the 
assignment  that  it  is  exceedingly  difficult  to 
say,  upon  a  review  of  all  those  cases,  what  the 
judgment  of  that  court  would  be  upon  the 
naked  and  insulated  point  which  we  are  now 
considering.  Hatch  v.  Smith,  5  Mass.,  42  ; 
Widgery  v.  Haskett,  5  Id.,  144;  Ingraham  v. 
Geyer,  13  Id.,  146 ;  Hastings  v.  Baldwin,  17  Id., 
552 ;  Harris  v.  Sumner,  2  Pick. ,  129.  Judge 
Story  had  occasion  to  consider  these  cases  in 
Halsey  v.  Whitney,  4  Mas.,  229,  which  was  de- 
cided in  Oct.,  1826,  and  the  conclusion  which 
he  deduced  from  them  was  that  this  precise 
point  was  not  directly  decided  in  any  ot  them. 
He  observed 'that  there  were  intimations  in 
several  of  these  cases  which  would  justify  a 
doubt  whether  the  court  were  prepared  to  ad- 
mit the  validity  of  such  a  stipulation,  while  in 
others  which  contained  a  similar  provision  no 
objection  was  taken  to  it  by  the  counsel  who 
argued  them,  or  by  the  court  in  their  judg- 
ment. His  conclusion  on  the  whole  was  that 
the  point  was  not  judicially  settled  in  Mass. 
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In  that  opinion  he  is  sustained  by  Ch.  J.  Par- 
ker, who,  in  Borden  v.  Sumner,  4  Pick.,  265, 
which  was  decided  in  the*same  mouth  [*199° 
with  Halsey  v.  Whitney,  obviously  considered 
the  question  as  still  open,  and  declined  express- 
ing any  definitive  opinion  upon  the  subject,  a» 
it  was  not  necessary  to  the  decision  of  the 
cause  then  under  judgment.  The  subsequent 
cases  of  Andrews  v.  Ludlaw,  5  Pick.,  28.  and 
Lupton  v.  Cutter,  8  Pick. ,  298,  leave  the  ques- 
tion in  Mass,  still  in  the  same  state  of  uncer- 
tainty. The  most  that  can  be  said  is  that  in 
several  of  the  cases,  although  the  assignment 
contained  this  provision,  the  objection  was  not 
taken  either  by  the  counsel  or  the  court.  Judge 
Ware,  of  the  U.  S.  District  Court  for  the  State 
of  Maine,  in  the  case  of  Q.  &  I.  Lord,  Libelant*, 
v.  The  Watchman,  reported  in  the  16th  No.  of 
the  Amer.  Jurist,  284,  in  a  very  elaborate  and 
learned  opinion,  in  which  all  the  Mass,  cases 
are  referred  to,  also  came  to  the  conclusion 
that  it  was  there  still  an  open  question. 

In  Pa.,  an  assignment  containing  a  stipula- 
tion for  a  release  was  sustained  in  Lippincolt  v. 
Barker,  2  Binn.,  174.  Judge  Breckenridge, 
however,  dissented,  and  Ch.  J.  Tilghman  and 
Mr.  J.  Yates,  whose  opinions  prevailed,  took 
pains  to  put  themselves  upon  the  particular 
circumstances  of  the  case.  The  Chief  Justice 
observed,  page  182:  "It  being,  however,  to  be 
distinctly  understood  that  my  opinion  is  con- 
fined to  the  circumstance  of  the  present  case; 
for  there  are  many  and  strong  objections  to 
deeds  of  assignments  made  without  the  privity 
of  creditors,  and  excluding  all  who  do  not  exe- 
cute releases."  Vide,  also,  Burd  v.  Smith,  4 
Dall.,  76. 

On  the  other  hand,  the  Supreme  Court  of 
Errors  of  Conn.,  in  Ingraham  v.  Wheeler,  6 
Conn.,  277,  pronounced  an  assignment  fraudu- 
lent and  void,  solely  on  the  ground  that  it  con- 
fined the  distribution  of  the  property  assigned, 
to  those  creditors  who  should  give  the  assignor 
a  discharge.  It  was  the  decisive  point  in  the 
case,  and  was  fairly  met  and  decided  by  the 
court. 

The  same  principle  was  also  decided  in  Ohio, 
in  Atkinson  v.  Jordan,  5  Hamni.,  293. 

In  Pierpoint  v.  Graham,  4  Wash.,  C.  C., 
232,  Judge  Washington  sustained  an  assign- 
ment containing  this  condition.  In  the  District 
Court  of  Maine,  in  the  case  already  referred 
to,  such  a  condition  was  held  fraudulent.  And 
Judge  *Story,  in  Halsey  v.  Whitney,  4  [*2OO 
Mas.,  230,  although  he  came  to  the  conclusion 
with  obvious  doubt  and  hesitation,  that  the 
weight  of  authority  was  in  favor  of  the  valid- 
ity of  an  assignment  with  such  a  condition, 
did  not  hesitate  to  declare  that  if  the  question 
were  entirely  new  and  many  estates  had  not 
passed  upon  the  strength  of  such  assignments, 
the  strong  inclination  of  his  mind  would  be 
against  their  validity.  It  is  very  clear  that 
Judge  Story,  in  coming  to  the  conclusion  that 
the  weight  of  authority  lay  upon  that  side  of 
the  question,  inferred  it,  as  Judge  Ware  has 
expressed  it,  not  so  much  from  the  authorita- 
tive decisions  of  the  court,  as  from  the  silent 
acquiescence  of  the  public;  not  that  it  had 
been  clearly  settled,  or  distinctly  recognized 
by  the  judicial  tribunals,  but  that  it  had  slowly 
ripened  into  a  rule  of  the  common  law  of  Mass. , 
by  usage  and  custom. 
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There  being,  then,  such  a  conflict  among  the 
authorities,  and  so  much  doubt  on  which  side 
the  preponderance  lies,  it  seems  to  be  not  only 
proper  but  necessary  to  consider  the  question 
with  reference  to  the  general  principles  in- 
volved in  it.  Every  conveyance  of  property 
to  trustees  is,  to  a  certain  extent,  a  hindering 
and  delaying  of  creditors.  It  interrupts  and 
presents  obstacles  to  their  legal  remedies;  and 
every  such  assignment  is  absolutely  void,  if  it 
does  not  appoint  and  declare  the  uses  for 
which  the  property  is  to  be  held  and  to  which 
it  is  to  be  applied.  A  provision  that  the  uses 
shall  be  subsequently  declared  by  the  assignor 
will  not  do;  they  must  accompany  the  instru- 
ment and  appear  on  its  face,  in  order  to  re- 
but the  conclusive  presumption  of  a  fraudu- 
lent intent,  which  would  otherwise  arise.  But 
where  the  assignor  parts  with  all  control  over 
the  property,  and  devotes  it  absolutely  to  the 
benefit  of  his  creditors,  without  any  reserva- 
tion or  stipulations  for  his  own  advantage,  the 
honesty  of  his  intention  is  so  apparent,  and  the 
advantage  to  the  creditors  so  direct  and  de- 
cisive, that  they  cannot  be  said  to  be  obstruct 
ed  or  delayed  in  their  remedies.  But  where, 
instead  of  directly  distributing  his  property 
among  his  creditors  as  far  as  it  will  go,  he 
places  it  beyond  their  reach  by  an  assignment, 
not  merely  for  the  purpose  of  saving  it  from 
one  particular  creditor,  to  be  given  to  another, 
or  to  be  equally  divided  among  all,  but  for  the 
2O1*J  *purpose  of  enabling  him  to  extort 
from  some  or  all  of  them,  an  absolute  discharge 
of  their  debts  as  the  condition  of  receiving  a 
partial  payment,  he  perverts  the  power  to  a 
purpose  which  it  was  never  intended  to  cover, 
and  which  the  principle  on  which  the  right  to 
give  preferences  is  founded,  will  not  justify. 
Why  should  a  debtor  be  permitted  in  this  way 
to  operate  upon  the  fears  of  his  creditors  and 
coerce  them  into  his  own  terms  ?  It  has 
sometimes  been  said,  in  answer  to  this  view  of 
the  case,  that  there  is  nothing  immoral  or  un- 
just in  a  debtor  in  embarrassed  circumstances 
and  who  is  unable  to  pay  all  his  debts,  mak- 
ing the  best  arrangement  in  his  power  with  his 
creditors,  and  giving  the  largest  dividend  or 
the  whole  to  those  who  will  settle  with  him  on 
the  best  terms;  and  if  he  can  do  this  while  he 
retains  his  property  in  his  own  hands,  there  is 
no  reason,  it  is  said,  why  he  should  not  be  per- 
mitted to  do  it  under  the  cover  of  an  assign- 
ment. Parties  not  under  legal  disabilities,  may 
make  such  contracts  as  they  please ;  and  if 
they  are  supported  by  a  consideration,  and 
there  is  no  fraud  in  the  case,  they  will  not  be 
disturbed.  If  a  debtor,  therefore,  with  his 
property  in  his  own  hands  and  open  to  the  le- 
gal pursuit  of  his  creditors,  can  satisfy  them 
that  it  is  for  their  interest  or  the  interest  of 
any  of  them  to  accept  2s.  Qd.  in  the  pound,  and 
give  him  an  absolute  discharge,  there  is  no  le- 
gal objection  to  it;  they  treat  upon  equal  terms; 
the  ordinary  legal  remedies  of  the  creditor  are 
not  obstructed.  But  the  case  is  materially 
changed  when  the  debtor  first  places  his  prop- 
erty beyond  the  reach  of  his  creditors,  and 
then  proposes  to  them  terms  of  accommoda- 
tion. He  obstructs  their  legal  remedies,  hind- 
era  and  delays  them  in  the  prosecution  of  their 
suits,  by  putting  his  property  into  the  hands 
of  trustees,  with  the  view  of  getting  an  abso- 
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lute  discharge  from  his  debts,  and  exempting 
his  future  acquisitions  from  all  liability.  It  has 
been  decided  in  this  court,  that  the  reservation 
of  the  least  pecuniary  provision  for  the  assign- 
or or  his  family,  renders  an  assignment  of  this 
description  fraudulent  and  void.  How  much 
more  valuable  is  a  discharge  from  his  debts  or 
a  portion  of  them  to  an  insolvent  debtor,  than 
a  temporary  pecuniary  pittance.  Judge  Van 
Ness,  in  Hyslop  v.  Clarke,  states  what  I  con- 
sider to  be  *the  sound  principle"  upon  [*2O2 
this  subject.  He  says  an  insolvent  debtor  has 
no  right  to  place  his  property  in  such  a  situa- 
tion as  to  prevent  his  creditors  from  taking  it, 
under  the  process  of  a  court  of  law,  and  to 
drive  them  into  a  court  of  equity,  where  they 
must  encounter  expenses  and  delay,  unless  it  be 
under  very  special  circumstances  and  for  the 
purpose  of  honestly  giving  a  preference  to 
some  of  his  creditors,  or  to  cause  a  just  distri- 
bution of  his  estate  to  be  made  among  them 
all.  Judge  Spencer  in  Austin  v.  Bell,  and  Chan- 
cellor Kent,  in  Seamng  v.  Brinckerhoff,  obvious- 
ly concurred  in  the  soundness  of  that  position. 
Judge  Story  expressed  his  approbation  of  it  in 
Halsey  v.  Whitney.  The  Supreme  Court  of  Er- 
rors in  Conn,  adopted  it  in  Ingraham  v.  Wheel- 
er, and  it  was  most  happily  and  impressively 
amplified  and  illustrated  by  the  learned  judge 
of  the  U.  S.  District  Court  for  the  State  of 
Maine,  in  the  case  to  which  I  have  referred. 

It  is  time  that  some  plain,  simple,  but  com- 
prehensive principle  should  be  adopted  and 
settled  upon  this  subject.  In  the  absence  of  a 
bankrupt  law,  the  right  of  giving  preferences 
must  probably  be  sustained.  Let  the  embar- 
rassed debtor,  therefore,  assign  his  property 
for  the  benefit  of  whom  he  pleases;  but  let  the 
assignment  be  absolute  and  unconditional;  let 
it  contain  no  reservations  or  conditions  for  the 
benefit  of  the  assignor;  let  it  not  extort  from 
the  fears  and  apprehensions  of  the  creditors, 
or  any  of  them,  an  absolute  discharge  of  their 
debts  as  the  consideration  for  a  partial  divi- 
dend ;  let  it  not  convert  the  debtor  into  a  dis- 
penser of  alms  to  his  own  creditor;  and  above 
all,  let  it  not  put  up  his  favor  and  bounty  at 
auction  under  the  cover  of  a  trust  to  be  be- 
stowed upon  the  highest  bidder.  After  the 
maturest  reflection  upon  this  subject,  I  have 
come  to  the  conclusion  that  the  interests,  both 
of  debtor  and  creditor,  as  well  as  the  general 
purposes  of  justice,  would  be  promoted,  if  the 
question  is  still  an  open  one,  by  confining 
these  assignments  to  the  simple  and  direct  ap- 
propriation of  the  property  of  the  debtor  to 
the  payment  of  his  debts.  The  remnants  of 
many  of  these  insolvent  estates  are  now  wasted 
in  litigation  growing  out  of  the  complex  or 
suspicious  character  of  the  provisions  of  these 
assignments.  One  device  after  another  to  cover 
up  the  property  for  the  benefit  of  *the  [*2O3 
assignor,  or  to  secure  to  him,  either  directly  or 
indirectly,  some  unconscientious  advantage, 
has  from  time  to  time  been  brought  before  our 
courts  and  received  condemnation.  But  new 
shifts  and  devices  are  still  resorted  to,  and  will 
continue  to  be  so,  until  some  principle  is 
adopted  upon  the  subject,  so  plain  and  simple 
that  honest  debtors  cannot  mistake  it,  and 
fraudulent  ones  will  be  deterred  from  its  viola- 
tion by  the  certainty  of  detection  and  defeat. 
The  principle  to  which  I  have  adverted,  it  ap- 
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pears  to  me,  if  adopted,  will,  to  a  very  consid- 
erable extent,  accomplish  that  object. 

But  there  is  another  provision  in  this  assign- 
ment which,  it  appears  to  me,  it  is  impossible 
to  sustain.  It  is  that  which  gives  to  the  assign- 
ee full  power  and  liberty  to  compound  with 
all  or  any  of  the  creditors  in  such  manner  and 
upon  such  terms  as  they  shall  deem  proper,  so, 
however,  as  not  to  interfere  with  or  depart 
from  the  order  of  preference  established  in  the 
assignment.  The  effect  of  this  provision  is,  as 
is  stated  by  the  Chancellor,  to  perpetuate  the 
right  of  giving  preferences  by  vesting  in  the 
assignees  an  arbitrary  power  in  relation  to 
these  several  classes  of  creditors,  and  of  com- 
pounding with  any  one  upon  such  terms  as 
they  may  think  proper.  I  do  not  see  how  any 
other  construction  can  be  given  to  it;  it  has 
repeatedly  been  decided  that  an  assignment 
which  does  not  declare  the  uses,  but  reserves 
to  the  assignor  the  power  of  subsequently  do- 
ing it,  is  fraudulent  and  void;  and  if  the  as- 
signor cannot  reserve  the  power  of  giving  pref- 
erence to  himself,  he  certainly  cannot  legally 
confer  it  upon  his  assignee;  the  same  objection 
in  principle  exists  in  both  cases. 

The  next  and  only  remaining  objection  to 
the  assignment  which  I  shall  consider  is,  that 
it  does  not  fix  the  time  within  which  the  as- 
signees are  to  give  notice  to  the  creditors  in 
class  No.  2,  to  come  in  and  execute  the  dis- 
-charge  and  receive  their  dividend.  After  pay- 
ing class  No.  1,  the  assignees  are  to  pay  the 
surplus  to  such  of  the  creditors  in  class  No.  2 
as  shall,  within  three  months  from  the  time 
when  thereunto  in  writing  requested  by  them, 
agree  to  receive  their  dividend  and  execute  a 
discharge.  The  Chancellor  seems  to  suppose 
that  the  assignees,  under  this  provision,  may 
give  notice  to  one  of  the  creditors  at  one  time, 
and  to  others  at  another  time,  and  that  each 
2O 4*]  *must  come  in  within  three  months 
after  receiving  his  notice.  When  the  first 
comes  in,  he  must  execute  a  discharge,  al- 
though there  is  no  certainty  whether  the  oth- 
ers will  be  called  upon,  or  that  they  will  have 
an  opportunity  of  coming  in  within  a  reason- 
able time.  I  should  incline  to  the  opinion  that 
it  was  the  duty  of  the  assignees  to  give  notice 
to  all  the  creditors  at  the  same  time.  But  still. 
the  objection  remains  that  that  time  is  not  fixed 
or  limited  by  the  assignment,  but  is  left  to  their 
discretion;  and  that  the  creditors  would  have 
no  remedy  for  an  unreasonable  delay  on  the 
part  of  the  assignees,  except  by  a  resort  to  a 
court  of  equity.  This  objection  does  not  strike 
me  with  as  much  force  as  it  appears  to  have 
done  the  Chancellor.  Where  there  is  nothing 
fraudulent  or  suspicious  in  the  trust  itself,  and 
from  the  nature  of  the  case,  it  is  seen  to  be 
necessary  that  some  latitude  of  discretion  in 
relation  to  it  should  be  given  to  the  assignees, 
I  am  not  prepared  to  say  that  the  circumstance, 
that  there  is  no  remedy  for  an  abuse  of  that 
discretion,  except  by  a  resort  to  a  court  of 
equity,  is  sufficient  to  avoid  the  trust.  To  a 
certain  extent,  that  may  have  been  the  fact  in 
this  case.  But  where  a  matter,  affecting  the 
rights  and  interests  of  creditors,  which  might 
and  ought  to  have  been  made  definite  and  cer- 
tain, is  left  to  the  discretion  of  assignees,  dif- 
ferent considerations  arise;  and  I  should  in- 
cline to  the  opinion  that  it  would  be  fraudu- 


lent. It  is  unnecessary,  however,  to  dwell  upon 
this  point,  as  I  hold  the  assignment  fraudu- 
lent upon  the  other  grounds  which  have  been 
stated. 

I  also  abstain  from  any  discussion  of  the 
question,  whether  the  debt  of  the  Messrs. 
Beach,  the  creditors  first  named  in  class  No.  1, 
was  a  debt  due  from  the  firm  of  Grover  &  Gunn , 
or  was  the  individual  debt  of  one  of  them;  and 
admitting  it  to  have  been  an  individual  debt, 
what  influence  it  would  have  upon  this  assign- 
ment. It  is  an  important  question  which,  I 
agree  with  the  Chancellor,  ought  to  be  settled 
in  a  case  where  there  is  no  dispute  about  the 
facts. 

I  am  for  affirming  the  decree  below. 

By  Senator  Edmonds.  This  is  a  contest 
between  the  creditors  of  Grover  &  Gunn.  The 
respondent  claiming  under  a  judgment  and  ex- 
ecution, and  the  other  creditors  appearing 
*here  by  the  assignees  and  claiming  [*2O5 
under  the  assignment.  The  assignees  have  ex- 
pended a  large  amount  of  the  trust  fund  in 
the  payment  of  the  debts  owing  by  Grover  & 
Gunn,  and  in  the  discharge  of  their  duties  un- 
der the  assignment;  and  the  respondent  asks 
that  the  assignment  shall  be  declared  fraudu- 
lent and  void  as  to  him,  and  that  he  may  be 
paid  the  amount  of  his  claim  in  preference  to 
the  other  creditors.  The  decree  of  the  Chan- 
cellor confirms  the  assignment  so  far  as  regards 
the  past  acts  of  the  assignees,  but  vacates  it  so 
far  as  relates  to  the  funds  yet  in  their  hands 
In  the  former  part  of  the  decree,  I  accord  with 
the  Chancellor;  and  if  he  is  right  in  the  latter 
part  thereof,  the  remaining  fund  must  be  paid 
in  satisfaction  of  the  respondent's  debt,  to  the 
exclusion  of  the  other  creditors. 

An  equal  distribution  of  a  debtor's  property 
among  all  his  creditors  is  particularly  favored 
by  courts  of  equity;  for  it  is  a  standing  rule, 
that  "  equality  is  equity."  This  rule  would 
seem  to  be;violated,  by  giving  to  the  respond- 
ent the  preference  he  now  seeks;  yet  it  can 
be  justified  on  a  principle  which  pervades  all 
our  courts,  to  wit:  that  the  vigilant,  not  there- 
miss  and  careless  creditor,  is  entitled  to  their 
favor  and  protection.  The  respondent  claims 
that  the  assignment,  on  which  the  other  credit- 
ors rest  for  their  satisfaction,  is  fraudulent  and 
void,  and  that,  therefore,  he,  as  the  most  vigil- 
ant creditor,  is  now  entitled  to  the  avails  of  the 
debtor's  property;  and  this  is  the  whole  ques- 
tion in  the  case. 

Fraud  has  been  well  declared  to  be  a  ques- 
tion of  intent;  for  no  man  can  justly  be  said  to 
be  guilty  of  a  fraud  by  accident  or  mistake. 
Our  Statute,  2  R  S.,  137,  sec.  4,  has  declared 
that  the  question  of  fraudulent  intent,  in  all 
cases  arising  under  it,  shall  be  a  question  of 
fact  and  not  of  law;  and  in  order  to  ascertain 
whether  this  assignment  is  fraudulent  under 
this  statute,  and  void  by  force  of  its  operation, 
we  must  look  at  the  facts  in  our  search  for  the 
intent.  The  appellants  in  their  answer  un- 
equivocally deny  any  such  fraudulent  inten- 
tion. This  is  responsive  to  the  charge  in  the 
bill,  and  is  conclusive  upon  the  respondent, 
unless  contradicted  by  the  evidence.  No  proofs 
were  taken  and,  consequently,  there  is  no  evi- 
dence of  that  character  out  of  the  assignment 
and  the  *pleadings.  There  is  nothing  [*2O6 
in  the  answer  inconsistent  with  this  denial,  un- 


WEND.  11. 


N.  Y.  R.  11. 


68 


1073 


206 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1833: 


less  the  assignment,  which  is  part  of  it,  shows 
that  inconsistency;  consequently,  we  are  to  de 
duce  the  fraudulent  intention  as  a  legal  infer- 
ence from  the  assignment  itself,  and  only  from 
that.  It  might  have  been  argued  from  the  de- 
cision of  this  court,  in  Jackson  v.  Seward,  8 
Cow.,  406,  and  from  the  provisions  of  the  Re- 
vised Statutes,  to  which  I  have  already  re- 
ferred, that  it  was  not  competent  for  this  court 
to  draw  any  such  inference,  and  that  the  ab- 
sence of  fraudulent  intention  being  established 
by  the  denials  in  the  answer,  we  would  not  be 
at  liberty  to  say  that  any  such  intention  did  in 
fact  exist.  If  such  was  my  own  interpretation 
of  the  statute,  I  should  not  now  be  at  liberty 
to  assert  it.  This  court  has,  during  this  term, 
in  the  case  {of  Cunningham  v.  Freeborn  (vide 
post),  given  a  different  construction  to  the  stat- 
ute, and  has  ruled,  and  I  think  with  manifest 
propriety,  that  notwithstanding  such  denial, 
we  may  look  to  other  parts  of  the  answer,  and 
to  the  facts  conceded  therein,  for  evidence  in- 
consistent with,  and  contradictory  to  such  de- 
nial. Evidence  spread  out  in  an  answer  may 
be  disproved  by  other  parts  of  the  answer;  and 
I  can  see  no  good  reason  why  the  question  of 
fraudulent  intention  should  furnish  an  excep- 
tion. We  are,  then,  by  this  rule,  to  inquire 
whether  this  assignment  does  bear  upon  its 
face  such  evidence  of  a  fraudulent  intent,  as 
to  overbear  the  denial  of  the  appellants  in  their 
answer. 

The  first  badge  of  fraud  to  which  our  atten- 
tion was  called,  was  the  fact  that  the  partner- 
ship property  had  been  assigned  to  secure  an 
individual  debt  of  one  of  the  partners.  I  do 
not  understand  this  to  be  true  in  fact.  Grover 
&  Gunn,  in  their  answer,  aver  that  they  were 
justly,  fairly  and  bona  fide  indebted  to  each 
and  every  one  of  the  creditors  named  in  sched 
ule  H,  class  No.  1.  At  the  head  of  that  class 
stands  the  debt  to  J.  H.  &  E.  S.  Beach,  which 
is  alluded  to  by  the  counsel  as  an  individual 
debt,  on  the  strength  of  the  remark  made  in 
that  schedule,  that  the  debt  was  for  the  in- 
dorsement of  Grover's  notes.  Again;  G.  &  G. 
in  their  answer,  deny  that  by  the  assignment 
any  payment  is  directed  to  be  made,  without  a 
real,  existing,  actual  and  bona  fide  indebted- 
ness and  legal  liability  against  them.  And  they 
2O7*]further  say  that  the  *debt  of  the  Beach- 
es was  a  judgment  against  them.  Take  this 
whole  answer  together,  as  we  ought  to  do  in 
order  to  give  it  full  effect,  and  the  inference  is 
inevitable,  that  although  the  notes  were  signed 
only  by  one  of  the  firm,  yet  they  were  given  in 
the  course  of  the  partnership  business,  and 
both  were  legally  and  justly  liable  for  their 
payment.  These  parts  of  the  answer  being  in 
my  view  responsive  to  the  allegations  in  the 
bill,  are,  in  the  state  of  this  case,  conclusive 
upon  this  point.  But  even  if  it  w,ere  other- 
wise, and  the  Beach  debt  had  been  against 
Grover  alone,  it  does  not  follow  that  the  as- 
signment is,  therefore,  clearly  fraudulent  or, 
indeed,  that  the  direction  to  pay  that  debt  to 
an  individual  creditor  was  any  badge  of  fraud. 
Such  direction  might  as  to  partnership  proper- 
ty be  held  void  as  to  partnership  creditors;  but 
this  would  be  on  the  principle  that  partnership 
property  must  first  go  to  pay  partnership 
debts,  and  not  on  the  principle  that  it  was 
made  with  a  fraudulent  intention  and,  there- 
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fore,  void.  It  could  hardly  be  deemed  fraudu- 
lent for  the  debtor  to  assign  his  property  to- 
pay  his  debts;  jret  he  might  so  assign  it,  as  to- 
endeavor  to  give  a  preference  which  the  law 
would  not  allow;  and  while  it  might  be  for- 
bidden, because  contravening  a  settled  princi- 
ple of  mercantile  law,  it  would  by  no  means 
follow  as  a  necessary  or,  indeed,  as  it  seems  to 
me,  a  legitimate  consequence,  that  he  intended 
to  defraud.  I  do  not,  then,  in  this  part  of  the 
case,  discover  anything  indicating  such  a 
fraudulent  intention  as  to  justify  me  in  hold- 
ing the  assignment  void. 

Another  badge  of  fraud  much  insisted  upon 
was,  that  the  assignment  delayed  creditors  by 
placing  the  property  in  such  a  condition  that  it 
could  not  be  distributed  within  a  certain  time. 
In  all  cases  of  assignments  of  this  character, 
and  there  are  many  confessedly  legal  and  val- 
id, some  time  must  necessarily  intervene  be- 
tween the  execution  of  the  instrument  and  a 
distribution  of  the  property  assigned.  That 
time  must  be  reasonable,  and  such  as  the  cir- 
cumstances of  the  case  would  justify.  In  one 
case,  Murray  v.  Riffga,  15  Johns.,  571,  a  year's 
locking  up  of  the  property,  was  held  not  to  be 
unreasonable,  because  some  of  the  creditors 
lived  in  Europe.  In  another  case,  Lippencott  v. 
Barker,  2Binn.,  174,  four  *months  for  [*2O8 
the  creditors  to  come  in  and  assent  was  held 
not  to  be  unreasonable.  In  the  case  of  Pier- 
point  v.  Graham,  4  Wash.  C.  C.,  232,  Mr.  J. 
Washington  states  the  true  rule,  as  I  conceive 
it,  that  the  object  of  the  time  taken,  was  to 
give  the  creditors  time  enough  to  learn  all  the 
facts  of  the  case,  and  make  up  their  minds  ; 
and  if  a  longer  time  was  reserved  than  was 
necessary  for  this  purpose,  and  in  the  mean- 
time the  property  was  to  remain  in  the  bands 
of  an  irresponsible  assignee,  there  would  be 
evidence  of  fraud.  Here  the  time  was  three 
mopths.  The  amount  of  assets  and  of  debts 
was  very  large.  The  debtors  lived  at  Auburn; 
the  creditors  principally  in  N.  Y. ;  and  a  shorter 
time  might  with  some  propriety  have  been 
complained  of,  as  hurrying  the  creditors  to  a. 
decision  without  giving  them  a  full  opportu- 
nity of  investigation.  The  locking  up  of  the 
property  during  this  period,  is  no  such  hinder- 
ing of  creditors  as  to  indicate  fraud.  The 
property  was  protected  not  against  them,  but 
for  their  benefit  and  for  an  honest  purpose. 
Not  that  it  might  be  placed  beyond  their  reach,, 
but  within  their  reach,  so  that  they  and  no- 
others  might  have  the  advantage  to  be  derived 
from  it.  4  Wash.  C.  C.,  232  ;  Surd  v.  Smith, 
4Dall.,  76. 

Another  alleged  badge  of  fraud,  was  the 
power  given  to  the  assignees  to  compromise 
with  the  creditors,  and  to  set  over  debts  to 
them.  If  this  power  could  properly  be  consid- 
ered as  paramount  to  the  other  trusts  declared 
in  the  assignment,  and  to  have  binding  force  in 
preference  to  them,  the  allegation  of  a  fraud- 
ulent intention  in  this  clause,  might  be  made 
with  more  force.  But  I  conceive  that  this 
power  is  subordinate  to,  and  to  be  exercised  in 
conformity  with,  the  other  parts  of  the  instru- 
ment. The  assignees  could  not  rightly  vary  the 
preferences  established  in  the  deed,  more  es- 
pecially after  the  creditors  had,  by  signing, 
confirmed  that  preference.  Any  creditor  might 
take  the  transfer  of  a  debt  or  a  particular  sum 

WEND.  11. 


1833 


QROVER  v.  WAKEMAN. 


208 


in  gross,  without  waiting  for  a  final  settlement 
of  the  trust ;  but  he  would  have  no  right  to 
more  than  his  distributive  share.  By  this  con- 
struction of  the  instrument,  we  shall  give 
effect  to  every  part  of  it ;  a  different  construc- 
tion must  render  nugatory  some  part  of  it. 
The  former  course  is  most  within  the  line  of 
our  duty.  In  all  cases  of  doubtful  construction, 
2O9*J  we  must  adopt  *that  which  renders 
every  part  operative,  for  we  are  bound  to  pre- 
sume that  the  grantor  intended  that  every  part 
should  be  operative  and  that  he  never  intended 
to  put  into  it  anything  which  would  be  nuga- 
tory and,  therefore,  worse  than  useless.  Such 
I  understand  to  be  the  authority  of  the  cases. 
1  Gill.  &  J.,  345  ;  8  Cow.,  284.  Hence  it  fol- 
lows, that  in  order  to  view  this  power  of  com- 
promise as  evidence  of  fraud,  we  are  to  con- 
strue the  instrument  in  such  manner  as  to  ren- 
der part  of  it  inoperative,  contrary  to  the  fair 
interpretation  of  it,  and  in  violation  of  a  very 
salutary  rule  of  law.  This  is  going  further  for 
the  purpose  of  presuming  fraud  than  I  am 
willing  to  go. 

The  remaining,  and  in  my  view,  much  the 
most  important  allegation  of  fraud,  is  that 
growing  out  of  the  provision  in  relation  to  the 
creditors  in  schedule  H,  class  No.  2.  The 
Chancellor  has  supposed  that  the  creditors 
named  in  that  class,  who  did  not,  within  the 
time  specified,  release  their  debtors,  were  en- 
tirely excluded  from  any  participation  in  the 
assignment,  and  that  the  debtors  had  thus  cre- 
ated a  very  important  condition  to  the  cred- 
itors receiving  any  benefit  from  their  property. 
If  this  was  the  true  construction  of  this  instru- 
ment, I  should  find  no  difficulty  in  agreeing 
with  the  Chancellor  in  holding  it  void  ;  but  I 
do  not  so  understand  it.  The  first  class  con- 
sists of  those  who  are  named  in  it.  No  condi- 
tion is  annexed  to  their  location ;  they  have 
nothing  to  do  in  order  to  procure  entrance 
there.  The  second  class  is  different.  The  per- 
son to  be  admitted  into  it  must  not  only  be 
named  in  it,  but  he  must  execute  a  release  of 
the  debtors.  Both  these  things  are  necessary  to 
constitute  a  creditor  a  member  of  that  class. 
Consequently,  all  creditors  who  are  named  as 
belonging  to  that  class,  but  who  do  not  exe- 
cute a  release,  are  excluded  from  it.  Those  who 
do  release,  and  are  not  named  in  it,  are  equally 
excluded.  The  third  class  includes  certain 
specified  creditors,  and  all  other  creditors  of 
Grover  &  Gunn.  Other  than  what  ?  Other 
than  those  included  in  Nos.  1  and  2.  I  do  not 
see  that  the  assignment  will  admit  of  any  other 
construction.  It  seems  to  me  then  to  follow, 
necessarily,  that  a  creditor  named  in  the  sched- 
ule H,  class  No.  2,  but  who  does  not  release 
equally  with  the  creditor  who  does  release,  but 
2 1O*]  is  not  *named,  are  excluded  from  the 
second  class,  and  are  included  in  the  third 
class,  as  creditors  other  than  those  included  in 
Nos.  1  and  2.  If  lam  right  in  my  construction, 
then  the  main  ground  fails,  on  which  the 
opinion  of  the  court  below  rests.  And  the 
most  that  can,  with  propriety,  be  said  is,  that 
it  is  doubtful  whether  it  will  not  bear  the  con- 
struction put  upon  it  by  the  Chancellor.  Con- 
ceding this  to  be  true,  we  find  that  we  are 
called  upon  to  construe  an  ambiguous  instru- 
ment, not  so  as  to  give  it  effect,  but  so  that  we 
may  presume  a  fraudulent  intention  from  it. 
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This  point  being  settled,  the  whole  question  is 
this,  whether  the  debtor  ought  thus  to  use  his 
right  to  prefer,  and  whether,  if  he  does  so,  it 
is  such  a  coercion  of  the  creditor  as  will  be  ev- 
idence of  fraud  sufficient  to  avoid  the  whole 
assignment. 

Let  us  a  pause  a  moment,  to  view  the  opera- 
tion of  this  assignment.  Suppose  that  none  of 
the  creditors  named  in  the  second  class  should 
execute  a  release ;  the  effect  would  be  that  the 
fund  remaining  after  the  payment  of  the  first 
class,  would  be  divided,  not  between  Grover  «fc 
Gunn,  but  among  all  their  other  creditors,  ac- 
cording to  their  respective  claims.  This  would 
not  surely  be  fraudulent.  It  would  be  simply 
a  preference  of  certain  creditors,  which  is  le- 
gal, and  an  equal  distribution  among  all  the 
other  creditors,  which  is  that  equality  so  de- 
servedly cherished  in  courts  of  equity"  Sup- 
pose that  certain  of  the  second  class  should 
sign,  and  others  refuse,  how  would  it  vary  the 
matter  ?  Not  otherwise,  that  I  can  conceive, 
than  simply  increasing  the  number  of  pre- 
ferred creditors  ;  and  precisely  the  same  would 
be  the  effect,  if  all  of  the  second  class  gave  re- 
leases. I  do  not  see  how  any  principle  of  law 
would  be  violated  in  one  of  these  cases  more 
than  in  the  other.  The  result  would  be  simply 
to  put  it  in  the  power  of  the  creditors  to  in- 
crease the  preferred  class.  Can  this  be  fraud- 
ulent ;  and  least  of  all,  can  it  be  such  evidence 
of  a  fraudulent  intent  as  to  be  conclusive  in 
our  minds  ?  This  would  be,  indeed,  extracting 
poison  from  the  healthiest  plants.  In  Hyslop  v. 
Clarke,  14  Johns.,  462,  it  was  held  that  the 
debtor's  reserving  the  power  of  increasing  the 
preferred  class  was  fraudulent.  Surely  you 
cannot  prove  the  same,  by  a  directly  contrary 
state  of  things  1  The  language,  then,  which 
this  assignment,  properly  *understood,  [*211 
puts  into  the  mouths  of  Grover  &  Gunn,  is 
briefly  this  :  "  We  will  give  you  a  preference, 
if  you  will  discharge  us  ;  if  you  will  not,  take 
all  our  property,  and  dispose  of  it  as  you 
please."  Or,  in  other  words  :  "  We  are  able  to 
pay  you  half  your  debt — take  that  half,  and 
release  us.  If  you  will  not :  take  all  we  have — 
divide  it  among  you,  and  hold  us  still  liable." 
This  is,  in  my  view,  the  proper  construction  of 
this  instrument.  I  am  very  unwilling  to  con- 
cede that  this  is  forbidden  by  the  law.  If  it  is, 
the  situation  of  the  debtor  must  be  very  desti- 
tute of  hope.  We  can,  without  any  great 
stretch  of  the  imagination,  fancy  cases  in  which 
a  debtor  may  be  overwhelmed  with  debt,  be- 
yond the  possibility  of  liquidation,  by  the  ex- 
haustion of  all  he  has,  and  at  the  same  time  he 
may  feel  the  full  force  of  that  high  moral  obli- 
gation of  preferring  some  of  his  creditors, 
which  the  law  has  not  only  sanctioned,  but 
applauded.  What  is  he  to  do  ?  If  he  yields  to 
the  force  of  that  obligation,  and  gives  a  just 
and  deserved  preference,  our  insolvent  laws 
shut  against  him  forever  the  door  by  which  he 
might  hope  for  a  legal  release.  He  cannot  be 
permitted  to  use  his  right  of  preference  as  an 
inducement  to  his  creditors  to  release  him  ;  he 
must  rely  solely  upon  their  tender  mercies. 
While  he  has  his  property  under  his  own  con- 
trol, he  has  a  right  to  pay  which  creditor  he 
pleases,  and  obtain  a  release.  He  can  give  any- 
one such  a  preference  as  to  enable  him  to  ob- 
tain satisfaction  out  of  his  property,  and  he 
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thus  be  released.  "Will  his  doing  so  to  two  or 
more  be  fraudulent  ?  He  may  use  his  prop- 
erty, while  yet  in  his  hands,  in  compounding 
with  his  creditors,  and  buying  a  release.  So 
far  all  is  legal  and  just ;  yet,  the  instant  that 
he  puts  his  property  beyond  his  own  control, 
and  transfers  it  to  his  creditors  for  their  ben- 
efit, his  attempt  to  do  either  of  these  things  is 
fraudulent,  and  his  acts  are  void  ;  and  all  this 
for  carrying  into  effect  an  intention  which  the 
law  permits,  by  means  which  the  law  ap- 
plauds. If  this  is  to  be  the  law,  I  can  fancy  no 
inducement  which  a  debtor,  in  failing  circum- 
stances, can  have  to  save  his  property  from  the 
waste  which  always  follows  in  the  train  of  a 
forced  sale  of  it.  You  make  it  his  interest  to 
violate  the  obligation  he  may  owe  to  some  of 
212*]  his  creditors,  *and  to  be  dishonest,  or 
at  least  careless  of  that  property  which  can  be 
no  longer  of  any  use  to  him. 

I  am  aware  that  assignments  of  this  charac- 
ter have  been  and  may  very  often  be  used  as 
mere  covers  for  gross  frauds,  and  as  means  of 
carrying  them  into  successful  operation  ;  and 
that  our  courts  have,  therefore,  regarded  them 
with  great  jealousy,  and  manifested  a  uniform 
leaning  against  them.  I  do  not  mean  to  be  un- 
derstood as  condemning  this  course;  on  the 
contrary,  it  meets  my  approbation,  as  a  gen- 
eral rule.  But  it  may  be  carried  too  far,  and 
and  I  cannot  resist  the  conviction  that  such 
will  be  the  result  of  our  affirming  the  Chancel- 
lor's decree  in  this  case. 

The  authorities  have,  in  no  instance,  gone  so 
far  as  we  are  now  required  to  go,  and  we  are, 
therefore,  called  upon  to  establish  a  new  prin- 
ciple. The  case  olHyslop  v.  Clarke,  14  Johns., 
458,  is  the  leading  case  in  the  courts  of  this 
State.  There  the  creditors  were  to  execute  a 
release;  in  case  they  did  not,  the  fund  was  to 
be  paid  to  such  other  creditors  as  the  debtors 
should  appoint,  and  the  surplus  to  be  paid  to 
the  assignors.  Now,  in  the  first  place,  in  that 
case,  there  was  a  resulting  trust  for  the  debt- 
ors, to  the  exclusion  of  the  refusing  creditors, 
which,  of  itself,  was  enough  to  avoid  the  deed. 
There  is  no  such  trust  in  the  case  now  before 
this  court.  Nothing  is  to  go  to  Grover  &  Gunn 
until  all  their  debts  are  paid.  In  the  next  place, 
the  creditors  were  to  be  entirely  excluded,  un- 
less they  released.  The  court  said,  upon  this 
point,  that  it  was  not  pretended  that  the  as- 
signment to  Hyslop  and  Campbell  was  for  the 
purpose  of  honestly  giving  a  preference  to  some 
of  the  creditors  of  the  assignors,  or  to  cause  a 
just  distribution  of  their  estate  to  be  made 
among  them  all ;  but  in  this  case  both  those 
things  are  pretended  and  clearly  made  out.  An 
honest  preference  is  intended,  and  a  just  dis- 
tribution among  all.  None  are  excluded.  The 
case  of  Murray  v.  Riggs,  15  Johns.,  571,  de- 
cided in  this  court  in  1818,  was  cited  by  the 
Chancellor,  but  not  upon  this  point.  There  the 
trusts  were  to  pay  the  debtor  an  annual  sum 
for  his  support,  and  the  creditors  who  should 
not  in  one  year  accept  the  conditions  should  be 
entirely  excluded ;  yet  the  assignment  was  held 
to  be  valid.  This  case  would  go  further  in  sup- 
2 1 3*]  porting  *an  assignment  than  we  can  be 
asked  to  go  to  sustain  this.  In  Austin  v.  liett, 
20  Johns.,  442,  the  trusts  were  to  pay  the  as- 
signor a  certain  annual  sum,  and  unless  the 
creditors  signed  the  instrument  which  contained 
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a  release  of  the  debtors,  the  share  of  the  refus- 
ing creditor  should  be  paid  to  the  assignors. 
The  court  decided  that,  as  to  the  first  trust, 
they  were  bound  by  the  decision  of  Murray  v. 
Riggs,  and  on  the  second  trust  the  deed  was 
void,  because  it  was  a  reservation  by  the  debt- 
ors, to  their  own  use  and  benefit,  of  property 
which  ought  to  have  been  appropriated  to  the 
payment  of  their  debts ;  and  Ch.  J.  Spencer 
says  that  a  deed  which  does  not  fairly  devote 
the  property  of  a  person  overwhelmed  with 
debt  to  the  payment  of  his  creditors,  but  re- 
serves a  portion  of  it  to  himself,  unless  they  as- 
sent to  such  terms  as  he  shall  prescribe,  is  in 
law  fraudulent  and  void  as  against  the  Statute 
of  Frauds.  The  cases  of  Seamng  v.  Brinckerhoff, 
5  Johns.  Ch.,  329,  and  Burd  v.  Smith,  4  Dall., 
76,  recognize  and  adopt  the  same  principle;  but 
they  do  not  decide  this  case.  Here  the  property 
of  persons  overwhelmed  in  debt  is  fairly  de- 
voted to  the  payment  of  their  creditors  ;  here 
is  no  reservation  to  themselves  of  a  portion,  to 
the  exclusion  of  any  creditor ;  here  is  no  ex- 
clusion of  creditors  from  all  benefit  of  the  as- 
signment, unless  they  comply  with  certain  con- 
ditions; here  the  debtor  gains  nothing  by  the 
creditor's  refusal  to  comply  with  those  condi- 
tions. The  case  of  Mackie  v.  Cairns,  5  Cow. , 
579,  decided  in  this  court,  is  the  only  remain- 
ing case  that  I  shall  occupy  any  time  in  exam- 
ining. The  Chief  Justice,  in  delivering  the 
opinion  of  this  court,  uses  this  language  :  that 
"a  failing  debtor  is  permitted  to  prefer  in  pay- 
ment such  creditors  as  he  pleases.  This  is  giv 
ing  him  power  enough  ;  but  when  he  appro- 
priates the  property  to  his  own  use,  the  act  be- 
comes fraudulent.  Nor  does  it  lie  in  his  power 
to  prescribe  terms  to  his  creditors.  The  law  is 
open  to  them;  they  have  a  right  to  pursue  their 
debtor  in  the  mode  pointed  out  by  the  law,  and 
any  act  which  obstructs  them  in  their  pursuit 
is  against  law  and,  of  course,  void, unless  such 
act  appropriates  the  property  to  the  payment 
of  debts."  Here,  then,  is  a  plain  and  simple 
rule,  easily  understood  and  not  difficult  of  be- 
ing carried  into  effect,  by  which  creditors  may 
have  the  whole  of  the  property  of  the  debtor, 
*and  he  be  unable  to  reserve  from  them  [*2 14 
anything  which  fairly  belongs  to  them.  This, 
I  think,  is  going  far  enough,  and  perhaps  as 
far  as  we  can  go,  without  judicial  legislation 
of  an  unusual  character  ;  and  this  rule  very 
much  curtails  the  limits  prescribed  for  such 
assignments  by  the  case  of  Murray  v.  Riggs. 
Only  a  few  steps  more  are  necessary  to  destroy 
these  assignments  altogether.  One  of  those 
steps  we  are  now  required  to  take.  I  am  not 
prepared  to  do  so.  It  is  wise  thus  far  to  re- 
strict their  operation;  they  cannot  be  regarded 
too  closely.  But  I  am  persuaded  that  their  en- 
tire destruction  would,  in  the  absence  of  a 
bankrupt  law,  be  productive  of  much  more 
evil  than  could  possibly  accrue  from  the  frauds 
which  might  be  perpetrated  under  their  cover, 
when  bound  down  by  the  restrictions  which 
we  have  already  thrown  around  them,  and 
when  such  facilities  are  afforded  to  enlightened 
and  intelligent  courts  to  pursue  them  to  their 
most  concealed  recesses.  The  case  of  Mackie 
v.  Cairns  does  not  apply  to  the  case  before  us, 
but  the  latter  comes  distinctly  within  the  ex- 
ceptions of  the  rule  there  laid  down.  Here  is 
no  appropriation  of  the  debtor's  property  to 
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his  own  use;  but  there  is  an  appropriation  to 
the  payment  of  debts. 

Hence  I  have  arrived  at  the  conclusion  that 
there  is  no  fraud  in  fact  in  this  case,  and  that 
no  rule  of  law  requires  or  would  even  justify 
us  in  inferring  a  fraudulent  intention  from  the 
face  of  the  assignment  itself;  and  inasmuch  as 
an  intention  to  defraud  must  exist,  in  order  to 
enable  our  statute  to  operate,  this  assignment 
is  not  void,  because  there  was  no  intention  in 
Qrover  &  Gunn  to  defraud  their  creditors;  but, 
on  the  other  hand,  an  honest  intention  of  ap- 
propriating their  property  for  the  benefit  of 
their  creditors.  I  have  not  examined  the  ques- 
tion whether  this  assignment  was  void  by  the 
common  law,  because,  if  it  was,  it  would  be 
void  only  in  part;  void  only  so  far  as  relates  to 
class  No.  2.  Therefore,  after  the  payment  of 
the  first  class,  all  the  other  creditors  would 
come  in  for  an  equal  distribution,  and  the  as- 
signment be  good  for  that  purpose.  20  Johns., 
447;  5  Cow.,  564.  I  do  not  mean  to  be  under- 
stood as  saying  that  a  debtor  cannot  so  exer- 
cise his  right  of  preference  as  to  evince  a  fraud- 
ulent intention;  but  I  do  not  conceive  that  the 
exercise  of  that  right  in  this  case  exhibits  any 
215*1  *such  intention,  or  that  we  can  fairly 
draw  from  its  exercise  by  these  debtors  any 
just  presumption  of  a  fraudulent  purpose.  Nor 
am  I  to  be  understood  as  questioning,  in  the 
slightest  degree,  the  authority  of  Mackie  v. 
Cairn*.  That  case  and  the  case  of  Austin  v. 
Bell,  in  a  great  measure,  overrule  the  case  of 
Murray  v.  Riggs,  and  rightfully,  I  think.  But 
I  do  not  understand  the  case  of  Mackie  v.  Cairns 
as  establishing  any  principle  which  requires 
that  this  assignment  should  be  declared  void  ; 
it  comes  distinctly  within  its  exception,  and 
seems  to  me  to  be  sanctioned  by  its  doctrine. 
I  go  this  length,  and  no  further,  that  the  exer- 
cise of  the  right  of  preference,  in  the  manner 
that  Grover  &  Gunn  have  done  in  this  case,  is 
not  of  itself  sufficient  evidence,  standing  alone, 
of  a  fraudulent  intention  in  them, to  make  void 
the  assignment. 

Having  thus  stated  my  reasons  for  differing 
in  opinion  with  the  Chancellor,  I  will  not  at- 
tempt to  deny  that  I  have  done  so  with  some 
hesitation.  One  consideration,  however,  has 
had  much  weight  with  me:  there  is  not,  in  the 
whole  case,  anything  to  show  that  Grover  & 
Gunn  intended,  in  fact,  to  defraud  their  credit- 
ors; but  much  to  show  that  their  real  intention 
was  to  make  a  division  of  all  their  property 
among  their  creditors,  reserving  none  to  them- 
selves. Such  being  the  real  and  operative  mo- 
tive for  this  assignment,  it  seems  to  me  that  it 
ought  to  be  liberally  construed,  to  give  it  ef- 
fect; that  we  ought  not  hastily  to  infer  collu- 
sion, secret  ti  usts  and  meditated  frauds  ;  but 
rather  incline  to  sustain  an  instrument  which 
purports  to  do  that  which  the  dictates  of  law 
and  morality  require  of  a  failing  debtor. 

In  my  opinion  the  decree  of  the  Chancellor 
ought  to  be  reversed. 

By  Senator  Tracy.  There  would,  I  think, 
be  little  difficulty  in  sustaining  this  assignment, 
except  for  the  provision  in  it  that  imposes,  as 
the  condition  on  which  certain  creditors  shall 
be  entitled  to  preference  in  the  distribution  of 
the  assets,  that  they  shall, within  three  months 
from  the  time  when  thereunto  requested,  agree 
to  receive  such  distribution  in  full  discharge 
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of  their  respective  demands.  I  do  not  concur 
in  the  Chancellor's  opinion,  that  the  provision 
which  authorizes  the  *assignee8  to  com-  [*2 1 6 
pound, forms  a  more  objectionable  feature  than 
this,  or  even  that  it  is  so  objectionable  as  to 
make  the  instrument  void  on  its  face.  The  ar- 
gument against  it  only  shows  that  in  the  exer- 
cise of  this  power,  great  abuses  might  be  prac- 
ticed; but  the  same  objection  may  be  made 
with  more  or  less  force  against  every  trust.  At 
most,  this  provision  affords  only  a  presumption 
of  fraud,  and  this  presumption  is  sufficiently 
rebutted  by  the  answer.  I  consider  the  case, 
therefore,  to  involve  only  the  inquiry  whether 
an  insolvent  can  insert  in  a  voluntary  assign- 
ment a  provision  which  shall,  either  absolutely 
or  contingently,  secure  for  himself  any  other 
benefit  or  advantage  except  that  of  having  his 
estate  applied,  so  far  as  it  will  go,  to  the  pay- 
ment of  his  debts.  The  proposition  which  this 
inquiry  involves  has  been  much  litigated  and 
conflicting  and,  perhaps,  equally  respectable 
authorities  are  arrayed  on  the  one  side  and  the 
other.  After  the  full  examination  which  the 
Chancellor  has  made  of  these  authorities,  it  will 
not  be  necessary  minutely  to  review  them;  es- 
pecially as,  upon  a  careful  consultation,  1  am 
persuaded  that  they  are  so  equally  balanced  as 
to  leave  the  present  case  as  open  lor  our  inde- 
pendent determination  as  though  the  question 
it  involves  was  now  for  the  first  time  agitated. 
In  Halsey  v.  Whitney,  4  Mas.,  229;  Law  v.  Brig 
Watchman,  No.  16  Law  Jour.,  284,  and  Atkin- 
son v.  Jordan,  5  Hamm.,  293,  the  subject  has 
been  recently  examined  and  ably  discussed, 
and  yet  the  decision  in  each  case  is  under  cir- 
cumstances that  deprive  it  of  any  controlling 
weight,  and  which  leave  us  free  to  dispose  of 
the  question,  on  what  we  may  consider  its 
original  intrinsic  merits.  It  is  in  this  view  that 
I  am  disposed  briefly  to  examine  it. 

Voluntary  assignments,  which  enable  a  debtor 
in  failing  circumstances  to  delay  and  defeat  the 
diligence  of  particular  creditors,  by  transfer- 
ring his  property  to  trustees  of  his  own  selec- 
tion is  an  invention,  comparatively,  of  modern 
origin.  I  doubt  if  they  have  been  known  for 
more  than  forty  or  fifty  years;  at  least  I  can 
find  no  case  of  their  distinct  recognition  in  the 
English  courts  prior  to  1805.  It  is  true  that  a 
voluntary  assignment  by  means  of  what  is 
called  a  deed  of  composition,  is  of  much  older 
date.  But  this  is  a  very  different  affair,  for 
*the  creditors  are  parties  to  this  deed,  [*2 1 7 
and  the  assent  of  all  of  them  is  required  to  give 
it  validity.  Voluntary  assignments  have,  how- 
ever, of  late  years  been  sustained  by  courts  of 
law,  and  sometimes,  I  confess,  under  circum- 
stances which  I  can  hardly  reconcile  with  my 
own  notions  of  legal  justice.  But  it  will  be 
found  that  in  the  first  cases  where  such  as- 
signments are  sanctioned,  the  courts  were  in- 
fluenced entirely  by  the  consideration  that  they 
operated  to  secure  an  equal  distribution  of  the 
insolvent's  property  among  all  his  creditors. 
They  saw  that  the  principle  of  such  assign- 
ments trenched  upon  a  fundamental  maxim  of 
the  common  law,  and  was  apparently  repug- 
nant to  the  very  wording  of  the  Statute  of 
Frauds.  But  the  rule  of  chancery,  that  equality 
is  equity,  prevailed  over  the  common  law  prin- 
ciple mgilantibus  non  dormientibus  leges  subveni- 
unt ;  and  courts  permitted  the  debtor  to  arrest 
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the  diligence  of  one  creditor  in  order  to  pro- 
vide for  the  interests  of  all. 

In  one  of  the  earliest  English  cases,  J*ickstock 
v.  Lyster,  3  Maule  &  8.,  371,  the  validity  of 
such  an  assignment  is  put  wholly  on  the  ground 
that  it  affected  an  equal  distribution  among  all 
the  creditors  ;  and  this  circumstance  induces 
Ld.  Ellenborough  to  remark,  that  "  such  an 
assignment  is  to  be  referred  to  an  act  of  duty 
rather  than  of  fraud, when  no  purpose  of  fraud 
is  proved.  The  act  arises  out  of  a  discharge  of 
the  moral  duties  attached  to  the  character  of 
the  debtor,  to  make  the  fund  available  for  the 
whole  body  of  creditors."  Bayley,  J.,  also  ob- 
serves: "  This  conveyance,  so  far  from  being 
fraudulent,  was  the  most  honest  act  the  party 
could  do — not  having  sufficient  to  satisfy  all 
his  debts,  he  proposes  to  distribute  his  prop- 
erty in  liquidation  of  them."  In  3  Price,  6,  Oh. 
B.  Richards,  commenting  on  the  case  of  Pick- 
stock  v.  Lyster,  says:  "  It  was  decided  on  the 
ground  of  the  assignment  being  for  the  equal 
benefit  of  all  the  creditors." 

It  is  singular,  when  the  right  of  an  insolvent 
to  lock  up  his  property  from  the  legal  pursuit 
of  one  creditor  by  a  deed  of  assignment  was 
put  on  the  principal  of  securing  an  equal  dis- 
tribution among  all  his  creditors,  that  it  was 
immediately  extended,  so  as  to  embrace  and 
218*]  combine  with  it  another  *and  a  com- 
pletely contradictory  principle — that  of  prefer- 
ence among  creditors.  But  so  it  is,  that  vol- 
untary assignments,  which  were  first  allowed 
to  prevent  inequality  in  the  distribution  of  an 
insolvent's  assets,  are  now  resorted  to  as  the 
most  efficient  means  for  securing  this  inequal- 
ity. To  prevent  a  rightful  preference,  the  re- 
sult of  legal  diligence,  an  act  is  tolerated  which 
secures  to  the  debtor  a  capricious  preference 
vastly  more  unequal.  Either  principle — that 
of  assignment  or  that  of  preference— standing 
by  itself,  might  very  well  be  questioned;  but 
brought  together,  they  form  an  unnatural  coa- 
lition from  which  little  that  is  salutary  or  hon- 
est can  be  anticipated. 

I  know  that  the  right  of  preference  is  advo- 
cated by  many  enlightened  jurists,  on  the 
f  round  that  the  debtor,  possessing  an  intimate 
nowledge  of  the  relative  equities  of  his  cred- 
itors, can  make  a  more  just  distribution  than 
the  law.  But  there  is  apparently  an  inconsist- 
ency in  the  law's  denying  the  rightfulness  of 
its  own  rules,  and  in  its  recognizing  a  differ- 
ence between  obligations  which  it  has  already 
decided  to  be  equal.  Besides,  it  is  anomalous 
that  the  law  should  defer  its  own  wisdom  and 
honesty  to  the  wisdom  and  honesty  of  a  de- 
linquent party.  The  true  reason  why  this  right 
of  preference  has  been  allowed  to  the  debtor  is 
that  whilst  the  property  is  in  his  hands  un- 
shackeled  of  legal  liens  and  incumbrances,  his 
power  over  it  is  absolute,  and  as  he  can  dis- 
pose of  it  by  sale  to  any  person,  so  he  may  dis- 
pose of  it  by  way  of  satisfaction  to  any  cred- 
itor; and  it  is  only  by  a  bankrupt  law  like  that 
of  England,  that  this  control  of  a  debtor  over 
his  own  property  can  be  arrested, except  in  cases 
provided  against  by  the  Statute  of  Frauds.  It  is 
thought  by  some  that  this  right  of  preference 
favors  commercial  enterprise,  by  affording  to 
those  destitute  of  capital  a  credit  founded  on 
the  power  of  securing  confidential,  at  the  ex- 
pense of  business  creditors.  If  this  be  so,  it  is 
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at  best  but  a  poor  argument  in  its  favor;  for  it 
is  founded  obviously  in  wrong.  The  facility 
of  obtaining  credit  under  such  circumstances 
is,  in  theory,  nothing  more  than  a  facility  of 
committing  fraud,  and  in  practice  it  has  proved 
nothing  less;  but  it  may  well  be  doubted 
whether,  on  the  whole,  commercial  credit  is 
promoted  by  this  right  of  preference.  There 
*is  certainly  no  reason  why  it  should  [*219 
be;  for  allowing  that  it  enables  a  person  to  ob- 
tain indorsements  or  accommodation  loans, 
founded  on  the  confidence  that  his  whole  prop- 
erty is  to  be  first  appropriated  for  their  dis- 
charge; yet  this  very  fact  it  would  seem,  must 
operate  to  produce  greater  distrust  and  caution 
with  his  business  creditors.  But  however  this 
may  be,  I  am  satisfied  that  the  experience  of 
all  commercial  communities  leads  to  the  con- 
clusion that  this  power  of  preferring  creditors 
is  a  fruitful  source  of  frauds,  and  in  every  re- 
spect mischievous  and  unwholesome.  Indeed, 
the  law  of  our  State,  though  it  tolerates,  does 
not  favor  this  preference.  The  Legislature  has 
discountenanced  it  by  denying  the  relief  of  our 
Insolvent  Act  to  such  debtors  as  have  exer- 
cised it  in  contemplation  of  insolvency.  If, 
therefore,  it  was  a  question  arising  now  for 
the  first  time,  whether  an  assignment  by  an  in- 
solvent which  contained  a  provision  securing  a 
preference  to  favored  creditors  was  or  was  not 
against  the  policy  of  the  Statute  of  Frauds,  I 
should  hesitate  very  much  before  1  decided  that 
it  was  not.  But  the  question  is  not  now  open, 
having  been  repeatedly  settled  by  our  highest 
judicial  tribunals,  to  whose  decisions  I  yield  a 
ready  submission.  But  whilst  I  do  this,  I  am 
not  disposed  to  go  one  line  beyond  the  ad- 
judged cases  to  uphold  and  extend  a  principle, 
the  general  influence  of  which  I  am  persuaded 
is  unjust  and  mischievous. 

In  the  present  case,  we  are  asked  to  sustain 
an  assignment  which  has  not  only  secured  an 
absolute  preference  to  one  class  of  creditors, 
but  also  seeks  to  secure  to  the  debtors  them- 
selves an  important  advantage  by  offering  a 
contingent  preference  to  another  class  of  cred- 
itors. This  latter  preference  is  on  condition 
that  the  creditors  last  referred  to  shall,  within 
three  months  from  the  time  when  thereunto 
requested  in  writing  by  the  trustees,  agree,  by 
a  writing  under  seal,  to  receive  such  propor- 
tion of  their  debts  respectively,  as  can  be  paid 
from  the  residuary  avails,  in  full  discharge  of 
all  their  respective  demands  against  the  debt- 
ors. This  appears  to  be  a  positive  delay  of  this 
class  of  creditors,  by  placing  the  property  out 
of  the  reach  of  their  legal  pursuit,  and  in  a  con- 
dition that  it  could  not  be  distributed  within 
any  certain  time,  nor  otherwise,  except  at  the 
discretion  of  the  trustees.  It  is  no  answer  to 
say  that  *although  no  time  is  defined  [*22O 
for  the  assignees  to  give  the  notice,  yet  the  law 
imposes  on  them  the  duty  of  giving  it  within 
a  reasonable  time.  The  question  of  fraud  is 
not  to  be  settled  by  the  simple  fact  that  an  ulti- 
mate remedy  exists  for  the  creditor;  but  by  the 
fact  that  the  debtor  has  delayed  the  remedy  for 
his  own  advantage.  Here  the  creditors  are  to 
be  delayed  in  receiving  property  which  unde- 
niably belongs  to  them  the  minute  it  comes  to 
the  hands  of  the  trustees.  For  whose  benefit 
is  this  delay?  Not  for  the  creditors,  for  they 
will  get  no  more  after  they  shall  assent  or  refuse 
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to  assent  to  the  condition  proposed,  than  they 
would  get  immediately  if  there  had  been  no 
such  condition.  The  delay  is  manifestly  to  ben- 
efit the  debtors,  In  order  that  they  may  secure 
from  it  an  advantage  to  which  they  have  no 
rightful  claim.  Conceding  it  to  be  the  true  con- 
struction of  the  assignment,  that  if  the  cred- 
itors named  in  the  second  class  refused  to  give 
a  release,  they  were  then  only  postponed  to  the 
subsequent  class  ;  still  they  were  delayed  at 
least  for  the  time  necessary  to  make  the  exper- 
iment, and  this  for  no  other  purpose  than  that 
the  debtors  might  have  the  benefit  of  the  ex- 
periment. If  the  debtors  had  no  right  to  lock 
up  the  property  in  the  hands  of  their  assignees 
until  the  creditors  would  execute  releases,  what 
right  had  they  to  lock  it  up  in  their  hands  until 
the  assignees  should  choose  to  ascertain  that 
the  creditors  would  not  execute  releases?  The 
principle  of  the  delay  is  the  same  in  one  case 
as  in  the  other.  If  we  throw  out  of  view  the 
preferred  creditors  of  the  first  class  and  regard 
those  of  the  third  class  in  their  true  character, 
merely  nominal  creditors,  the  nature  of  the  pro- 
vision relative  to  the  creditors  of  the  second 
class  may  be  more  easily  ascertained.  In  this 
view  the  whole  property  of  the  insolvents 
would  be  locked  up  in  the  hands  of  the  as- 
signees until  they  should  choose  to  ascertain 
whether  every  individual  creditor  would  ac- 
cept his  share"  and  give  a  release.  For,  until 
the  final  decision  of  every  creditor  was  ascer- 
tained, no  distribution  could  be  made  to  any 
one  of  them.  Grant  that  if  all  finally  decided 
not  to  give  a  release,  the  whole  property  would 
then  be  distributed  among  them,  the  same  as  if 
no  attempt  to  obtain  a  release  had  been  made; 
yet  it  is  obvious  that  this  distribution  could  not 
22 1*]  be  made  until  after  a  long  delay;  *and 
a  delay  solely  for  the  debtors'  benefit.  The 
•creditors  could  gain  nothing  by  it,  for  at  last 
they  would  get  no  more  than  they  were  enti- 
tled to  at  first.  If  the  debtors  had  no  right  to 
insist  on  a  release,  as  the  condition  alone  upon 
which  their  property  should  be  distributed, 
neither  had  they  a  right  to  make  a  condition 
designed  and  calculated  to  procure  a  release. 
The  law  will  not  allow  a  person  to  accomplish 
indirectly  what  he  is  prohibited  from  doing  di- 
rectly. Lpon  every  moral  principal,  the  prop- 
erty of  an  insolvent  belongs  to  his  creditors; 
and  although  the  law  tolerates  him  in  distrib- 
uting it  among  them  according  to  his  notions 
of  right,  yet  it  will  not  tolerate  him  in  locking 
it  up  in  order  that  in  its  final  distibution  he 
may  secure  a  future  benefit  to  himself.  In  short, 
while  the  law  permits  a  debtor  to  prefer  one 
•creditor  to  another,  it  will  not  permit  him  to 
prefer  himself  to  any  creditor. 

It  is  said,  however,  that  inasmuch  as  the 
debtor,  whilst  the  property  is  in  his  own 
hands,  may  legally  stipulate  with  any  particu- 
lar creditors  to  turn  over  some  part  of  it  in 
satisfaction  of  his  debt,  therefore  it  is  reason- 
able that  he  should  be  able  to  delegate  the 
same  power  of  compromising  to  his  assignee. 
But  the  cases  are  different.  In  the  one,  he  has 
not  locked  up  the  property  by  an  assignment 
to  the  delay  of  his  creditors,  but  keeps  it  open- 
ly in  his  own  hands,  exposed  to  the  legal  ac- 
tion of  his  creditors,  up  to  the  time  that  he 
•disposes  of  it  absolutely,  in  satisfaction  of  an 
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existing  debt.  In  the  other,  he  puts  it  out  of 
his  hands  for  the  very  purpose  01  protecting  it 
against  the  legal  remedies  of  particular  credit- 
ors, and  then  asks,  not  that  its  application  to 
the  payment  of  his  debts  shall  be  sanctioned, 
but  that  he  may  be  allowed  to  keep  it  under 
cover,  and  out  of  the  reach  of  legal  process  for 
a  time,  forasmuch  as  he  does  not  design  to 
keep  it  always  under  cover. 

It  is  also  said  that  as  a  debtor  has  the  right 
to  prefer  such  creditors  as  he  pleases,  he  has, 
consequently,  the  right  of  preferring  them  on 
such  terms  as  he  pleases.  But  it  does  not  fol- 
low, that  because  a  debtor  may  make  a  present 
preference,  he  may  also  provide  for  a  future 
preference,  contingent  upon  some  act  of  a 
creditor,  beneficial  to  himself.  Such  a  pow- 
er in  a  debtor  would  nullify  the  Statute  of 
Frauds,  by  leaving  him  at  liberty  to  lock  up 
his  property  until  he  had  coerced  his  creditors 
*to  such  terms  as  he  was  pleased  to  die-  [*222 
tate.  The  only  ground  on  which  the  validity 
of  voluntary  assignments  can  rest  is,  that  they 
contemplate  nothing  but  a  distribution  of  the 
debtor's  property  to  his  creditors,  in  some  way. 
It  may  be  by  distributing  it  among  all  his 
creditors  unconditionally,  or  if  particular 
creditors  are  preferred,  then  it  should  go  to 
them  unconditionaly,  for  the  preference  of  one 
creditor  to  another  should  not  be  dependent  on 
conditions  to  be  performed,  or  on  future  con- 
tingencies, but  must  be  a  present  preference, 
founded  on  circumstances  existing  at  the  time 
of  the  assignment.  If  a  debtor  be  allowed  to 
proceed  beyond  the  single  purpose  of  paying 
his  debts,  it  is  not  easy  to  foresee  at  what  point 
he  can  be  arrested.  The  only  safe  rule  is  to 
regard  every  assignment  which  operates  to  de- 
lay creditors  for  any  purpose  whatever,  not 
distinctly  calculated  to  promote  their  interest, 
as  contrary  to  the  policy  of  the  Statute  of 
Frauds. 

In  this  case,  the  real  object  of  the  provision 
in  the  assignment  is  not  so  much  to  afford  a 
preference  to  particular  creditors  as  to  secure 
a  release  from  them.  And  to  this  end  it  seems 
admirably  adapted.  It  is  contrived  so  as  to 
create  a  scramble  among  the  creditors  ;  and  a 
scramble  under  such  circumstances  that  its 
natural  result  will  be  an  unjust  advantage  to 
the  debtors.  It  takes  away  from  every  credit- 
or the  power  of  acting  in  the  premises  accord- 
ing to  his  individual  wishes  and  judgment,  and 
makes  his  final  course  dependent  on  the  course 
adopted  by  every  other  creditor.  It  is  true, 
if  all  concur  in  refusing  to  release,  that  they 
will  ultimately  be  put  on  an  equal  footing  ;  but 
that  they  will  concur  cannot  be  known,  for 
each  is  called  on  to  decide  for  himself,  with- 
out knowing  what  will  be  the  decision  of  the 
others,  at  the  same  time  that  a  knowledge  of 
that  decision  is  indispensable  for  his  own  safe 
judgment.  And  why  is  all  this  perplexity 
and  embarrassment  to  be  suffered  ?  Not  for 
the  purpose  of  effecting  a  just  distribution  of 
I  the  estate,  but  for  that  of  securing  by  its  skil- 
|  ful  distribution  an  important  advantage  to  the 
'  debtors.  Is  this  an  advantage  which  a  debtor 
may  rightfully  attempt  to  secure  by  the  assign- 
ment of  his  property  ;  or  is  it  one  to  which  in 
equity  and  gooa  conscience  he  is  entitled?  It 
seems  to  me  that  this  inquiry  carries  with  it 
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its  own  answer.  The  law  does  not  recognize 
any  right,  on  the  part  of  an  insolvent  debtor, 
223*]  *to  an  absolute  discharge  from  his 
creditors,  on  distributing  among  them  his  es- 
tate. One  who  contracts  a  debt,  agrees  not 
merely  that  he  will  pay  it,  if  his  present  prop- 
erty is  sufficient,  but  also  if  his  future  exer- 
tions shall  give  him  the  power.  In  short,  he 
pledges  both  the  property  he  possesses  and  his 
capacity  to  acquire  property.  It  is  not  true 
that  parties  have  in  view  only  the  property  in 
possession,  when  the  contract  is  formed,  or 
that  the  obligation  of  indebtedness  does  not 
extend  to  future  acquisitions.  The  prospect  of 
an  inheritance  frequently  forms  a  leading  in- 
ducement to  credit,  and  industry,  talents  and 
integrity  constitute  a  fund  which  is  as  con- 
fidently trusted  to  as  property  itself.  There  is 
not  a  country  in  the  world  where  a  debtor,  by 
his  own  act,  can  compel  his  creditors  to  take 
his  property  and  discharge  him  from  his  in- 
debtedness. The  cessio  bonorum  of  the  Ro- 
man law,  which  greatly  mitigated  the  severity 
of  the  ancient  law,  by  releasing  the  debtor  who 
delivered  up  his  estate  to  his  creditors  from  a  de- 
grading servitude.did  not  operate  to  extinguish 
the  debt.  His  subsequent  acquisitions,  with 
some  exceptions,  were  liable  until  his  debts 
were  fully  paid.  This,  also,  is  the  principle  of 
our  laws  to  relieve  debtors  from  their  liability 
to  imprisonment.  The  law  commonly  called 
the  Two  Thirds  Act  is  on  a  different  principle. 
But  an  insolvent  debtor  cannot  obtain  the 
benefit  of  this  Act,  without  the  concurrence  of 
a  large  majority  of  his  creditors  ;  nor  then, 
without  incurring  high  legal  responsibilities, 
and  subjecting  himself  and  his  transactions  to 
severe  judicial  scrutiny.  But  if  assignments 
like  the  one  under  consideration  are  encour- 
aged, insolvent  debtors  will  be  able,  without 
incurring  the  expense  and  perils  of  judicial 
proceedings,  to  coerce  a  full  discharge  from 
their  creditors,  though  no  part  of  them  freely 
concur  in  it  ;  and  this  too  without  an  oath,  or 
in  any  other  way  affording  to  their  creditors 
an  opportunity  to  show  that  they  are  not  deal- 
ing honestly  and  fairly. 

In  my  view  the'right,  either  legal  or  moral, 
of  a  debtor  to  provide  in  his  assignment  for  a 
release  from  debts  which  he  has  not  paid, 
stands  on  no  better  ground  than  a  right  to  se- 
cure from  his  creditors  a  return  of  a  certain 
per  centage  on  the  property  distributed,  or  an 
engagement  that  his  creditors  shall  give  him  a 
224*]  *new  credit.  If  either  of  these  had 
been  imposed  as  the  condition  on  which  the 
creditors  named  in  the  second  class  were  to  re- 
ceive a  distribution,  there  would  seem  to  be  no 
doubt  of  the  assignment's  being  void,  within 
the  principle  of  cases  already  adjudged.  In- 
deed, I  think  this  case  closely  approximates 
the  principle  of  that  of  Hyslop  v.  Clarke,  14 
Johns.,  458.  There  all  the  property  was  to  go 
ultimately  to  the  creditors,  or  to  some  of  them. 
No  part  of  it  was  to  come  back  to  the  debtor, 
in  any  event.  He  only  reserved  the  right,  in 
case  all  his  creditors  would  not  accept  it  in  full 
discharge  of  their  debts,  to  appoint  the  partic- 
ular creditors  to  whom  it  should  be  distributed 
and  this  appointment  to  be  made  as  soon  as  any 
creditor  should  refuse  to  accept  and  release. 
The  objection  to  that  assignment  was,  that 
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it  did  not  actually  give  a  preference,  but  was, 
in  effect,  an  attempt  on  the  part  of  the  debtors 
to  place  their  property  out  of  the  reach  of  their 
creditors,  and  to  retain  the  power  to  give  such 
preference  at  some  future  time.  In  the  present 
case,  the  objection  is  that  the  assignment  does 
not  actually  give  a  preference  to  the  creditors 
in  class  number  two,  but  proposes  to  give  it  at 
some  future  time,  on  condition  that  they  will  • 
do  an  act  beneficial  to  the  debtors.  If,  in  Hy- 
slop  y.  Clarke,  the  assignment,  instead  of  re- 
serving to  the  debtors  a  contingent  power  of 
appointing  the  ultimate  distributees,  who  were 
to  take  the  property  in  case  all  the  creditors 
did  not  agee  to  release,  had  actually  designated 
them,  it  would  not,  as  I  perceive,  have  any  the 
less  placed  the  property  out  of  the  reach  of  the 
creditors,  with  a  view  to  a  preference  at  a 
future  time.  It  certainly  would  have  been  no- 
less  coercive  on  those  creditors  who  were  to  re- 
ceive a  distribution,  on  condition  of  executing 
a  release.  In  both  cases  the  debtors  seek  to 
continue  their  control  over  the  property  after 
it  is  assigned,  for  the  purpose  of  so  wielding 
it  as  to  coerce  their  creditors,  or  some  of  them, 
to  pay  a  consideration  for  that  which,  in  jus- 
tice and  good  conscience,  already  belongs  to- 
them. 

Another  point  made  by  the  appellants  is,. 
that  if  this  provision  of  (the  assignment  is  ille- 
gal, yet,  as  the  answer  denies  any  intent  to  de- 
fraud, it  is  bad  only  by  the  common  law,  and 
is  not  void  under  the  statute  and,  consequently, 
that  the  remaining  parts  of  the  assignment 
should  be  sustained.  This  *distinction  J*225- 
cannot  be  supported  in  the  present  case.  The 
Statute  of  Frauds  refers  to  a  legal,  and  not  to- 
a  moral  intent ;  that  is,  not  a  moral  intent  as 
contradistinguished  from  a  legal  intent.  It 
supposes  that  every  one  is  capable  of  perceiv- 
ing what  is  wrong  and,  therefore,  if  he  do- 
what  is  forbidden,  intending  to  do  it,  he  will 
not  be  allowed  to  say  that  he  did  not  intend  to- 
do  a  forbidden  act.  A  man's  moral  perceptions 
may  be  so  perverted  as  to  imagine  an  act  to  be 
fair  and  honest  which  the  law  justly  pro- 
nounces fraudulent  and  corrupt;  but  he  is  not, 
therefore,  to  escape  from  the  consequences  of 
it.  Some  debtors  may  sincerely  believe  it 
morally  right  to  conceal  a  part  of  their  prop- 
erty for  the  support  of  their  families  ;  other* 
that  they  should  exact  a  discharge  from  their 
debts,  on  giving  it  all  up.  But  the  law  must 
have  a  more  certain  standard  for  measuring 
men's  intents,  than  each  individual's  varying 
and  capricious  notions  of  right  and  wrong. 
It  judges  men's  motives  from  their  actions,  for 
it  cannot  enter  into  the  recesses  of  a  man's 
conscience  and  interrogate  his  intents.  In  this 
case,  although  the  debtors  intended  by  their 
assignment  so  far  to  delay  and  embarrass  their 
creditors  as  to  induce  them,  on  receiving  a. 
small  part  of  their  claims,  to  release  the  resi- 
due, yet,  doubtless,  they  did  not  intend  to  do> 
what  they  supposed  the  law  would  pronounce 
fraudulent,  much  less  what  would  defeat  the 
whole  purpose  of  their  assignment ;  and  this 
is  what  I  understand  them  to  mean  in  their 
answer,  by  denying  that  "the  assignment  is 
fraudulent  in  law,  or  made  with  a  fraudulent 
intent."  In  short,  I  see  no  reason  for  making 
this  case  an  exception  to  the  well  settled  rule, 
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recognized  distinctly  in  Mackie  v.  Cairns,  5 
Cow.,  548,  that  a  deed  void  in  part  as  being 
void  against  creditors,  is  void  in  whole  ;  and! 
am,  therefore,  for  affirming  the  Chancellor's 
decree. 

After  the  several  opinions  delivered  in"  the 
cause  had  been  read,  Mr.  Justice  Sutherland 
proposed  the  following  resolution  for  adoption: 
"Resolved,  that  the  assignment  is  void,  because 
it  makes  the  preference  given  to  the  creditors 
of  the  assignors,  designated  as  class  No.  2,  to 
226*]  depend  upon  the  condition  *that  the 
preferred  creditors  shall  give  the  assignors  an 
absolute  discharge  of  their  debts  ;"  and  on  the 
question  being  put — "  Shall  this  resolution  be 
adopted  ?" — the  members  of  the  court  voted  as 
follows : 

In  the  afflrmative^The  PRESIDENT,  Chief 
Justice  SAVAGE,  Justices  SUTHERLAND  and  NEL- 
SON, and  Senators  Armstrong,  Beardsley,  Conk- 
lin,  Cropsey,  Deitz,  Lynde,  Macdonald,  Sher- 
man, Stower,  Tracy,  Van  Schaick — 15. 

In  the  negative — Senators  Oansevoort,  Grif- 
fin, Sudam,Westcott—4. 

And  the  court,  accordingly,  affirmed  the  decree 
of  the  Chancellor,  the  final  vote  being  the  same 
as  on  the  passage  of  the  resolution. 

Counsel  were  heard  on  the  question  of  costs 
— Mr.  S.  A.  Foot,  for  the  respondent,  contend- 
ing that  the  appellants  ought  to  be  individually 
made  responsible  for  the  costs  of  the  appeal, 
and  Mr.  J.  C.  Spencer  insisting  that  the 
costs  should  be  paid  out  of  the  funds  in  the 
hands  of  the  assignees.  A  very  considerable 
difference  of  opinion  upon  this  subject  existed 
among  the  members  of  the  court,  and  on  a 
resolution  offered  "that  the  costs  of  the  appel- 
lants and  respondent,  both  in  this  court  and 
also  in  the  Court  of  Chancery,  up  to  the  time 
of  the  filing  of  the  appeal,  be  paid  out  of  the 
funds  in  the  hands  of  the  assignees,"  the  mem- 
bers voted  as  follows: 

In  favor  of  the  resolution  as  to  costs — The 
PRESIDENT,  Chief  Justice  SAVAGE,  Mr.  Justice 
SUTHERLAND,  and  Senators  Bishop,  Gary,  Conk- 
Un,  Foster,  Lansing,  Livingston,  Lynde,  McDow- 
ell, Maison,  Stower — IS. 

Against  the  resolution — Mr.  Justice  NELSON, 
and  Senators  Cropsey,  Gansevoort,  Griffin,  Bas- 
brouck,  Macdonald,  Sudam,  Tracy,  Van  Schaick, 
Westcott—10. 

So  the  decree  of  the  Chancellor  was  affirmed, 
with  costs  to  be  paid  from  the  fund  in  question. 

Affirming— 4  PaUre,  23. 

Same  Case— 5  Paige,  22. 

Overruled— 4  Trans.  App.,  84. 

Disapproved— 19  Barb.,  178. 

Distinguished-37  N.  Y.,  392  ;  10  BOB.,  424.  855,  669. 

Cited  in— 18  Wend.,  363:  4  Hill,  163;  6  Hill.  439, 441;  4 
Denio,  221;  7  Paige,  29,  5?2;  2  Edw.,  186,  291 ;  1  Sandf . 
Ch.,  10,  87,  352;  2  Sandf.  Ch.,  512 ;  10  N.  Y.,  593;  15  N. 
Y.,  116. 131, 144. 197:  24  N.  Y.,  113:  30  N.  Y.,  214;  35  N. 
Y.,  166;  37  N.  Y.,  139,  596;  38  N.  Y.,  12,  13;  53  N.  Y..  73, 
74:  66  N.  Y.,  382;  85  N.  Y.,  467;  89  N.  Y-,  280;  3  Keys, 
408;  3  Abb.  App.  Dec.,  302;  2  Trans.  App.,  343: 5  Trans. 
App.,  57;  19  Hun,  523;  2  Barb.,  309;  4  Barb.,  559,  589;  6 
Barb.,  476;  8  Barb.,  127;  9  Barb.,  257;  12  Barb.,  176;  24 
Barb.,  123;  32  Barb.,  240;  34  Barb..  35;  36  Barb.,  317:  61 
Barb..  209;  2  T.  &  C.,  190;  6  How.  Pr.,  380: 20  How.Pr., 
127 ;  25  How.  Pr.,  252,  516 ;  33  How.  Pr..  277,  297 ;  46 
How.  Pr.,  458;  58  How.  Pr.,  460;  61  How.  Pr.,  69;  14 
Abb.  Pr.,  68 :  4  Abb.  N.  S^  390;  5  Abb.  N.  8.,  445 ;  2 
Sand.,  597: 4  Sand.,  302,  304;  10  Bos.,  661;  1  Hilt.,  463:  2 
Daly,  236:  .2  Leg.  Obs.,  73;  3  Leg.  Obs.,  91;  4  Leg.  Obs., 
425;  9  Leg.  Obs.,  129:  Co.  R.  N.  S.,  326;  5  McLean,  130; 
20  Kan.,  168 ;  23  Minn.,  252;  37  Am.  Dec.,  748  (4  Ala., 
874):  34  Am.  Rep.,  83,  87  (4  CaL,  223);  38  Am.  Rep.,  46, 
539  (84  N.  Y.,  528). 
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•ELIZABETH  IDLEY,  Appellant,  [*227 

AND 

GEORGE  BOWEN  AND  ANN  ELIZA,  HIS 
WIFE,  AND  MARY  ANN  IDLEY,  an  Infant, 
by  G.  BOWEN.  her  Next  Friend, Respondents. 

Practice — Decretal  Order  Directing  an  Issue  of 
devisavit  vel  non —  When  such  Order  witt  be 
Reversed —  Witt  Destroyed  in  Lifetime  of  Testa- 
tor may  be  Established  by  Satisfactory  Evidence 
— Presumption  of  Law  that  Will  was  Destroyed 
Ammo  Revocandi — Party  can  Only  Appeal 
from  such  Parts  of  a  Decree  as  Affect  Him — 
Parties — Reference  to  Ascertain  whether  an  In- 
fant Appearing  by  Prochein  Ami  has  an  In- 
terest, or  is  Properly  Placed  in  the  Cause. 

A  decretal  order  of  a  Court  of  Chancery.directing 
an  issue  of  devlsavit  vel  non,  will  not  be  reversed, 
where  the  proofs  taken  leave  the  question  of  the 
competency  of  a  testator  to  make  a  will  involved 
in  doubt;  a  party  seeking  to  reverse  such  order  can- 
not succeed,  unless,  upon  the  evidence  taken  in  the 
Court  of  Chancery,  he  was  clearly  entitled  to  a  de- 
cree in  his  favor. 

A  will  duly  executed,  destroyed  in  the  lifetime  of 
the  testator,  without  his  authority,  may  be  estab- 
lished upon  satisfactory  evidence  of  ita  contents, 
and  of  its  having  been  so  destroyed ;  the  presump- 
tion of  law  is  that  a  will  proved  to  have  had  exist- 
ence, and  not  found  at  the  death  of  the  testator, was 
destroyed  animo  revocancH,  but  a  party  seeking  to 
establish  such  will  may  repel  such  presumption, and 
show  that  it  was  improperly  destroyed;  and  a  decre- 
tal order  for  a  feigned  issue,  directing  an  inquiry  as 
to  the  revocation  of  such  will,  will  not  be  reversed, 
although  it  also  direct  an  inquiry  as  to  the  compet- 
ency of  the  testator  to  make  the  will,  notwithstand- 
ing that  in  relation  to  such  competency  there  is  no 
dispute. 

A  party  aggrieved  by  one  branch  of  a  decree.does 
not  thereby  acquire  a  right  to  call  in  question  an- 
other portion  thereof,  wnich  has  no  bearing  or  ef- 
fect upon  his  rights  or  interests;  he  can  appeal  only 
from  such  parts  of  the  decree  as  effect  him. 

A  stepmother,  against  whom  a  bill  in  chancery  is 
filed  by  her  son-in-law  in  the  name  of  himself  and 
wife,  and  of  an  infant  sister  of  his  wife,  he  appear- 
ing as  the  prochein  ami  of  the  infant,  to  annul  a  last 
will  and  testament,  and  establish  a  previous  will 
made  by  the  same  testator,  cannot,  on  an  appeal 
from  a  decree  in  equity,  object  that  the  infant  is 
improperly  made  a  complainant  in  the  cause,  and 
that  placing  her  in  that  position  is  injurious  to  her 
rights,  where  such  stepmother  is  not  the  guardian 
of  the  infant. 

A  Court  of  Chancery  will,  09  its  own  motion,  or 
upon  petition,direct  a  reference  to  ascertain  wheth- 
er a  suit  prosecuted  for  an  infant  by  a  prochein  ami 
is  for  the  interest  of  the  infant,  and  whether  the  in- 
fant is  properly  placed  in  the  cause. 

Citations— 2  Atk.,  295: 2  Ves.,  256;  Barn.  Ch.,  100;  1 
Johns.  Cas.,  506;  1  Bro.  P.  C.,  57,  59;  1  Phillim.,  153;  6 
Wend..  173, 197 :  2  R.  S..  68,  sec.  67 ;  2  Madd.,  174;  11 
Johns.,  488 ;  Com.,  590, 1  Paige,  178, 179 ;  2  Paige.  80. 
478;  2  Johns.  Ch.,  542 ;  3  P.  Wms-,  142 ;  1  Cox,  285 ;  1 
Dick.,  310;  3  Atk.,  603;  2  Sch.  &  L.,  158. 

A  PPEAL  from  chancery.  The  respondents 
XJL  filed  a  bill  in  chancery  to  annul  a  will  of 
real  and  personal  estate,  made  by  Joseph  Idley, 
May  8, 1825,  and  to  establish  a  previous  will 
made  by  him  Apr.  3,  1825,  which  had  been 
destroyed.  Joseph  Idley,  the  testator,  had  two- 
children,  viz. :  Ann  Eliza,  the  wife  of  George 
Bowen,  and  Mary  Ann,  the  infant,  who,  at  the 
time  of  the  death  of  her  father,  it  seems,  was 
only  six  years  old.  The  mother  of  these  chil- 
dren died  in  1821,  and  in  1823  their  father  in- 
termarried with  the  appellant.  *Apr.  [*228 
8,  1825,  Joseph  Idley  made  his  will,  by  which 
he  gave  the  whole  of  his  real  and  personal  es- 

NOTB.— WMg— Revocation  uj.  For  a  full  discus- 
sion, see  Betta  v.  Jackson,  6  Wend.,  173,  note. 
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tate  (with  some  exceptions  as  to  the  person- 
alty) to  the  appellant,  during  her  life,  and  aft- 
•er  her  death,  the  real  estate  to  his  two  daugh- 
ters, to  be  equally  divided  between  them.charg- 
ing  the  share  of  "Ann  Eliza  with  an  advance  of 
$2,000,  made  to  her  on  her  marriage.  The  ap- 
pellant also  was  charged  with  the  maintenance 
and  education  of  Mary  Ann,  the  infant  daugh- 
ter. About  two  or  three  weeks  afterwards,  the 
appellant,  by  the  direction  of  the  testator  and 
in  his  presence.burned  the  will  thus  made,  and 
May  3,  1825,  a  new  will  was  drawn  by  the  di- 
rection of  the  testator,  and  executed  in  due 
form, whereby,  as  in  the  former  will, the  whole 
of  his  estate,  real  and  personal,  was  given  to 
the  appellant,  during  her  natural  life  ;  but  the 
remainder  of  the  real  estate  was  given  to  the 
infant,  Mary  Ann,  solely,  and  no  provision 
whatever  was  made  for  the  daughter  Ann 
Eliza.  In  1827,  the  respondents  filed  their  bill, 
alleging  that  in  Apr.,  1825,  the  testator  was 
laboring  under  disease,  which  became  very  pain- 
ful, and  May  3,  1825,  his  health  had  become 
so  much  impaired,  and  his  pain  and  distress  so 
great,  as  entirely  to  unfit  him  for  business; 
that  on  the  last  mentioned  day,  the  will  of  Apr. 
3, 1825,  was  canceled  or  destroyed  by  the  ap- 
pellant, without  the  direction,  desire,  consent 
or  knowledge  of  the  testator  ;  that  at  the  time 
of  the  making  of  the  will  of  May  3,  1825,  the 
testator  was  incompetent  to  the  making  of  a 
valid  will,  and  that  the  will  of  that  date  was 
not  executed  of  his  own  motion  and  free  will, 
but  by  the  suggestion  and  contrivance  of  the 
appellant.  The  appellant,  in  her  answer,  ac- 
knowledged the  making  of  the  will  of  Apr., 
1825,  and  that  it  had  been  destroyed  by  her, 
but  averred  that  it  was  so  destroyed  by  the  ab- 
solute direction  of  her  husband,  and  in  his 
presence;  and  alleged  that  at  the  time  of  the 
making  of  the  will  of  May,  1825,  the  testator 
was  of  sound  and  disposing  mind  and  mem- 
ory, and  competent  to  the  making  of  his  last 
will  and  testament.  The  appellant,  in  her  an- 
swer.averred  that  the  testator  expressed  himself 
willing  to  commit  to  the  appellant  the  trust  of 
educating  and  bringing  up  his  daughter  Mary 
Ann,  and  that  though  no  provision  was  made 
in  the  will  of  May,  1825,  for  her  education  and 
229*]  *maintenance,  she  had,  ever  since  the 
death  of  the  testator,  been  maintained  and  edu- 
cated by  the  appellant,  who,  in  addition  to  the 
moral  obligation  she  felt  herself  under,  in  that  re- 
spect, was  ready  to  superadd  any  legal  obligation 
that  theCourt  of  Chancery  might  see  fltto  direct. 
A  replication  was  filed  and  proofs  taken,  and 
the  cause  was  brought  to  a  hearing  before  the 
Vice- Chancellor  of  the  First  Circuit,  in  June, 
1831,  who,  in  September  following,  directed 
an  issue  of  detnsamtvd  non,  to  ascertain  wheth- 
er the  testator,  May  3,  1825,  was  of  sound 
mind,  memory  and  understanding,  and  com- 
petent to  devise  and  bequeath  his  real  and  per- 
sonal estate;  also  whether  he  was  competent  to 
make  a  will  Apr.  3,  1825,  and  did  on  that  day 
make  a  will  disposing  of  his  property  in  the 
manner  alleged  in  the  bill ;  and,  also,  whether 
he  did,  at  any  time  after  the  execution  of  the 
last  mentioned  paper,  revoke  the  same.  On 
making  his  decretal  order,  the  Vice-  Chancellor 
delivered  the  following  opinion  : 

"  There  is  no  doubt  about  the  necessity  and 
propriety  of  an  issue  of  deuisamt  vel  non  in  this 
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case,  as  regards  the  paper  propounded  as  a 
will  of  May  3,  1825,  unless  the  objection  taken 
by  the  defendant's  counsel,  to  the  further  pros- 
ecution of  this  suit  in  its  present  form,  should 
prevail.  That  objection  is,  that  Mary  Ann  Id- 
ley  ."the  infant,  instead  of  being  a  complainant 
through  the  instrumentality  of  her  brother-in- 
law,  Bowen,  ought  to  have  been  a  defendant  to 
the  suit,  because  it  is  alleged  that  her  interest 
is  in  opposition  to  the  interest  of  the  other 
complainants,  she  being  entitled,  under  the 
will  sought  to  be  set  aside,  to  the  whole  estate 
in  remainder  after  the  death  of  the  defendant, 
her  stepmother,  to  whom  it  is  devised  for  life; 
whereas,  if  the  will  of  Apr.  3  is  established, 
the  infant  will  be  entitled  to  one  half  of  the 
estate  in  remainder;  and  if  both  wills  are  en- 
tirely put  out  of  view,  she  will  then  come  in 
only  for  a  share  of  the  estate.  In  other  words, 
that  it  is  her  interest  to  sustain  the  will  of  May 
3,  1825  ;  and  in  seeking  to  set  it  aside,  they  act 
adversely  to  her,  and  ought  to  have  made  her 
a  defendant.  And  it  is  moreover  urged  that 
the  court  is  bound,  whenever  the  suggestion  is 
made,  to  look  to  the  rights  of  an  infant,  and  to 
arrest  the  further  *progress  of  a  suit  [*23O 
commenced  by  a  prochein  ami,  if  it  shall  ap- 
pear not  to  be  for  the  benefit  of  the  infant. 

There  can  be  no  question  as  to  the  duty 
and  power  of  the  court  on  this  subject;  for 
there  are  numerous  instances  where  the  court 
has  interfered,  and  instituted  an  inquiry  by  a 
reference  to  ascertain  whether  a  suit  is  for  the 
benefit  of  the  infant  or  not;  and  as  occasion  re- 
quired, has  changed  the  guardian  and  the  po- 
sition of  the  infant,  so  that  its  rights  might  be 
better  protected.  Coop.  Eq.,  28  ;  Qarr  v. 
Drake,  2  Johns.  Ch.,  542  ;  Fulton  v.  Rosevelt,  1 
Paige,  178.  But  it  is  not  a  little  surprising,  if 
there  be  any  solid  foundation  for  this  objec- 
tion, that  it  has  not  been  made  in  an  earlier 
stage  of  the  suit;  and  I  must  say  the  sugges- 
tion would  have  come  with  much  more  pro- 
priety before  the  cause  was  at  issue,  or  at  any 
rate  before  the  parties  had  incurred  the  trouble 
and  expense  of  the  voluminous  testimony 
which  appears  in  this  cause;  but  I  am  by  no 
means  satisfied  that  the  interest  of  the  infant 
lies  that  way.  It  is  true,  she  will  be  entitled, 
under  the  will,  if  it  be  established, to  the  whole 
of  the  estate  in  remainder;  but  until  the  death 
of  her  stepmother,  which  may  not  be  in  many 
years,  she  is  not  legally  entitled  to  one  farth- 
ing's worth  of  benefit  irom  the  estate.  In  the 
other  event,  she  will  be  entitled  to  a  present 
estate,  and  to  the  benefit  of  an  immediate  am- 
ple support,  which  may  be  far  more  important 
to  her,  not  only  in  a  pecuniary,  but  in  a  moral 
point  of  view,  than  a  long  deferred  expect- 
ancy. There  is,  likewise,  another  view  of  the 
case  which  appears  to  me  decisive  of  this  ob- 
jection. 

The  infant  is  not  the  sole  complainant  be- 
fore the  court;  if  she  were,  I  might  be  disposed 
to  look  more  closely  into  the  conduct  of  her 
guardian  or  next  friend  in  bringing  the  suit  in 
her  came;  but  he  is  here,  also,  with  his  wife, 
as  complainants.  The  cause  is  at  issue,  not 
merely  upon  the  rights  of  the  infant,  but  be- 
tween themselves  and  the  defendant  in  rela- 
tion to  the  validity  of  the  will;  and  it  is  imma- 
terial to  the  correct  determination  of  the  ques- 
tion, whether  the  infant  is  before  the  court  as 
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•one  of  the  complainants  or  one  of  the  defend- 
ants. Independent  of  her,  there  are  parties 
fully  competent  and  able  to  litigate  the  matter 
with  all  the  advantages  which  the  law  and  the 
•evidence,  brought  to  bear  on  either  side,  will 
231*]  afford;  and  *it  certainly  can  have  no 
influence  upon  the  matter  of  fact  to  be  tried, 
on  which  side  the  infant  stands.  She  is  inca- 
pable in  law  of  compromising  her  own  rights, 
nor  is  the  act  of  her  guardian,  in  placing  her 
in  the  position  of  a  complainant  before  the 
court,  to  determine  what  her  rights  are.  It  is 
more  a  matter  of  form  than  otherwise,  so  far 
as  the  question  of  the  validity  of  the  will  is 
concerned,  that  the  infant  is  before  the  court 
and  the  court  and  jury  must  and  will  settle 
that  question  without"  regard  to  the  place 
in  which  she  stands.  The  defendant's  counsel 
will  be  at  liberty  to  urge  in  argument,  as  they 
have  done  here,  that  the  interest  of  the  infant 
requires  the  establishment  of  the  will.  Be- 
sides the  guardian  will  be  responsible  to  the  in- 
fant, when  she  comes  of  age,  for  any  breach 
or  omission  of  his  duty,  either  in  using  her 
name  improperly  to  subserve  his  own  purposes, 
or  by  not  protecting  and  guarding  her  rights. 

I  cannot,  therefore,  permit  this  objection  to 
prevail.  There  must  be  an  issue  to  try  the 
question  whether  the  instrument  of  May  3, 
1825,  is  or  is  not  a  valid  will. 

If  that  question  is  decided  in  favor  of  the 
•defendant,  there  is  at  once  an  end  of  the  cause 
but  should  it  be  found  not  to  be  a  valid  will, 
the  question  then  recurs  as  to  the  antecedent 
will  of  Apr.  8,  and  whether  that  shall  be  es- 
tablished? 

There  is  no  doubt  as  to  the  fact  of  the  mak- 
ing of  such  a  will,  and  the  competency  of  the 
testator  at  that  time  to  make  a  will  is  not  dis- 
puted, although  the  defendant  does  allege  that 
the  complainant,  Bowen,  procured  that  will  to 
be  made  by  fraud  and  imposition  practiced 
upon  the  testator.  The  preponderance  of  tes- 
timony, however,  is  strongly  against  the  truth 
of  that  allegation. 

But  the  great  and,  perhaps,  the  only  question 
in  regard  to  this  will,  is  as  to  its  revocation: 
it  was  actually  destroyed  in  the  lifetime  of  the 
testator,  and  some  time  between  Apr.  3  and 
May  3 — probably  on  or  about  May  1.  The  bill 
charges  it  to  have  been  destroyed  by  the  de- 
fendant, without  the  direction,  desire,  consent 
or  knowledge  of  the  testator;  but  this  she  pos- 
itively denies,  and  in  her  answer  relates  the 
particular  manner  in  which  it  was  destroyed 
by  burning,  under  the  direction  and  in  sight 
232*J  of  the  testator,  *and  by  his  particular 
desire;  and  I  see  no  direct  evidence  in  the  cause 
contradicting  this  portion  of  her  answer. which 
is  responsive  to  the  bill.  It  may,  however;  be, 
that  the  testator  was  at  that  time  equally  in- 
competent to  revoke  as  he  was  to  make  a  will. 
If  so,  the  burning  of  the  paper  would  not  be  a 
revocation,  because  it  could  not  be  considered 
as  done  animo  reweandi.  The  presumption 
of  law,  however,  is,  that  it  was  destroyed 
animo  reoocandi;  for  the  law  does  not  pre- 
sume fraud,  and  the  burden  of  proof  will 
lie  upon  the  complainants.  There  is  no  diffi- 
culty, if  that  will  should  be  found  not  duly  re- 
voked, of  establishing  it  as  a  will  by  the  de- 
cree of  this  court.  Its  contents  are  proved  by 
the  testimony  of  the  gentleman  who  drew  it 
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and  witnessed  its  execution.  In  Trevelyan  v. 
Trevelyan,  1  Phil.,  158,  Sir  John  Nicholl  says: 
"There  can  be  no  doubt  in  law,  that  if  a  will 
duly  executed  is  destroyed  in  the  lifetime  of 
the  testator,  without  his  authority,  it  may  be 
established  upon  satisfactory  proof  being  given 
of  its  having  been  so  destroyed;  also,  of  its 
contents."  And  in  that  case  the  learned  judge 
pronounced  in  favor  of  and  established  a  will, 
from  the  deposition  of  a  witness  as  to  its  con- 
tents. 

I  shall,  therefore,  direct  that  the  issue  to  be 
made  up  embrace  the  subject-matter  of  the 
will  of  Apr.  3,  1825,  both  as  to  its  execution 
and  its  revocation,  as  well  as  the  alleged  will 
of  May  3;  and  upon  the  return  of  the  verdict, 
I  shall  have  the  whole  case  before  me,  to  es- 
tablish the  one  will  or  the  other,  or  to  pro- 
nounce in  favor  of  an  intestacy,  according  to 
the  result." 

From  the  decretal  order  thus  made,  the  de- 
fendant below  appealed  to  the  Chancellor,  who 
after  hearing  argument,  delivered  the  follow- 
ing opinion;  "The only  serious  objection  urged 
against  the  decision  of  the  Vice- Chancellor  in 
this  case  is,  that  the  infant  should  have  been 
made  a  defendant,  instead  of  a  joint  complain- 
ant. Without  expressing  any  opinion  upon 
the  correctness  of  the  Vice- Chancellor's  decision 
on  that  point,  I  am  satisfied  it  did  not  furnish 
any  grounds  for  an  appeal  by  the  defendant  in 
her  own  name.  No  one  can  appeal  from  an 
order,  who  is  not  injured  thereby.  Steele  v. 
White,  2  Paige,  478.  The  decree  or  order  of 
the  Vice- Chancellor,  so  far  as  it  affects  the  rights 
of  the  appellant,  is  affirmed  *with  [*233 
costs;  and  so  far  as  the  appeal  seeks  to  protect 
the  right  of  the  infant,  it  must  be  dismissed, 
but  without  prejudice  to  the  right  of  any  per- 
son to  apply  to  the  Vice-ChanceUor  in  behalf  of 
the  infant,  to  inquire  whether  it  is  for  the  in- 
terest of  the  infant  to  have  the  suit  prosecuted 
in  her  name."  And  a  decree  was  entered  ac- 
cordingly, from  the  whole  of  which  the  de- 
fendant below  appealed  to  this  court. 

The  cause  was  argued  here  by, 

Mr.  C.  O'Conor,  for  the  appellant. 

Mr.  D.  S.  Jones,  for  the  respondents. 

The  following  points  were  presented  and  ar- 
gued by  the  respective  counsel: 

For  the  appellant:  1.  The  infant  complain- 
ant ought  to  have  been  made  a  defendant. 
Bowen  was  an  incompetent  prochein  ami. 

2.  The  sanity  of  the  testator  was  not  ren- 
dered so  doubtful  by  the  testimony  as  to  justi- 
fy the  court  in  awarding  an  issue. 

3.  There  was  not  sufficient  foundation  for 
either  of  the  issues  directed,  in  reference  to 
the  will  of  April. 

For  the  respondents:  1.  The  defendant  be- 
low was  not  entitled  to  appeal,  either  on  the 
ground  that  the  infant  was  made  a  complain- 
ant in  the  suit,  or  on  the  ground  that  Bowen 
was  an  incompetent  prochein  ami. 

2.  The  infant  was  properly  made  a  com- 
plainant in  the  suit. 

2.  Bowen  was  a  competent  prochein  ami. 

4.  The  testimony  shows  that  Joseph  Idley 
was  of  unsound  mind,  and  incompetent  to  de- 
vise May  3,  1825,  or,  at  all  events,  was  abund- 
antly sufficient  to  authorize  the  Vice -Chancellor 
to  direct  an  issue  devuavit  tel  non,  as  to  the 
pretended  will  of  that  date. 
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5.  There  was  sufficient  foundation  for  both 
of  the  issues  directed  by  th&Vice-  Chancellor,  as 
to  the  will  of  Apr.  3,  1825. 
234*]    *The  following  opinion  was  delivered, 

By  Mr.  Jmtice  Sutherland.  The  decree 
of  the  ChanceUoi  proceeds  upon  the  ground 
that  the  evidence  in  the  case  authorized  the  is- 
sues awarded  by  the  Vice- Chancellor,  and  that 
whether  his  decision  upon  the  other  question 
presented  in  the  case,  to  wit:  that  "The  infant 
Mary  Ann  should  have  been  a  defendant,  in- 
stead of  a  joint  complainant,"  was  right  or 
wrong,  as  Mrs.  Idley  was  not  injured  thereby, 
it  afforded  no  ground  for  an  appeal  by  her  in 
her  own  name.  The  decree.  I  think,  is  cor- 
rect in  both  its  branches. 

First,  as  to  the  feigned  issues.  The  award- 
ing of  a  feigned  issue  is  always  a  matter  of 
sound  discretion  in  a  court  of  equity;  its  ob- 
ject is  to  inform  the  conscience  and  judgment 
of  the  court  in  relation  to  matters  of  fact  in- 
volved in  more  or  less  doubt  and  difficulty. 
The  trial  by  jury  is  supposed  to  afford  advan- 
tages for  eliciting  the  truth  in  relation  to  con- 
tested matters  of  fact  unknown  to  any  other 
system.  It  is  competent  for  a  court  of  equity, 
however,  even  where  the  evidence  is  contra- 
dictory and  nearly  balanced,  to  decide  for  it- 
self without  invoking  the  aid  of  a  jury.  2 
Atk.,  295;  2  Ves.,  256;  Barnard.  Ch.,  100.  The 
verdict  in  such  cases  is  not  binding  upon  the 
court;  it  is  but  evidence  addressed  to  its  judg- 
ment, and  if  it  does  not  produce  conviction,  it 
may  be  disregarded.  Instances,  however,  are 
not  unfrequent  in  which  orders  for  an  issue 
have  been  reversed  upon  appeal,  where  the  ap- 
pellate court  deemed  the  preponderance  and 
weight  of  evidence  so  decided  as  to  remove  all 
essential  difficulty  from  the  case,  and  to  render 
the  expense  and  delay  of  a  trial  at  law  unnec- 
essary and  useless.  Le  Guen  v.  Gouverneur,  1 
Johns.  Cas.,  506;  Leibblehitt  v.  Brett,  1  Bro.  P. 
C.,  57-59.  It  is  incumbent  upon  a  party  who 
seeks  to  reverse  such  an  order,  to  show  that 
upon  the  evidence,  as  it  stood,  he  was  clearly 
entitled  to  a  decree  upon  the  matter  of  fact  in- 
volved in  the  issue.  Without  analyzing  the 
evidence,  or  intending  to  express  any  opinion 
as  to  its  preponderance,  either  for  or  against 
the  competency  of  the  testator  to  make  a  will 
May  3,  1825,  I  shall  content  myself  with  say- 
ing that,  in  my  judgment,  it  leaves  that  fact 
235*]  so  far  involved  in  *doubt  as  to  render 
it  discreet  and  proper  in  the  Chancellor  to  take 
the  opinion  of  a  jury  upon  it.  Different  wit- 
nesses, with  perhaps  equal  means  of  knowledge, 
express  different  opinions  in  relation  to  it.  Some 
of  them  are  related  to  the  parties,  and  the  tes- 
timony of  others  is,  to  a  certain  extent,  incon- 
sistent with  their  previous  acts.  It  presents 
in  these  and  other  respects  a  case  peculiarly 
fit  for  the  cognizance  of  a  jury. 

If  the  testator  should  be  found  to  have  been 
incompetent  to  make  a  will  May  8,  1825,  the 
question  then  arises,  whether  there  is  sufficient 
evidence  to  establish  the  previous  will  of  Apr. 
8.  The  execution  and  contents  of  that  will  are 
sufficiently  shown;  and  there  seems  to  be  no 
doubt  of  the  competency  of  the  testator  at  that 
time  to  make  a  will;  and  I  agree  with  the  Vice- 
CffianceUor,  that  the  preponderance  of  evidence 
is  strongly  against  the  allegation,  that  Bowen 
1084 


procured  that  will  to  be  made  by  fraud  and 
imposition,  practiced  by  him  upon  the  testator. 
The  only  serious  question  in  relation  to  it,  is 
as  to  its  revocation.  The  bill  charges  that  it 
was  destroyed  by  the  defendant,  Mrs.  Idley, 
or  by  her  direction  and  procurement,  and  with- 
out the  direction,  desire,  counsel  or  knowledge 
of  the  testator.  The  defendant,  in  her  answer, 
admits  that  about  three  weeks  after  the  mak- 
ing of  the  will,  the  testator  requested  her  to 
burn  it,  and  that  she  did  commit  it  to  the 
flames,  and  that  it  was  utterly  burned  up  and 
destroyed  under  the  direction  and  in  the  sight 
of  the  testator.  If  this  account  of  the  trans- 
action is  true  (and  there  is  no  direct  testimony 
in  the  case  to  contradict  it),  then  the  only  ques- 
tion upon  the  point  will  be  as  to  the  capacity 
of  the  testator  at  that  time  to  revoke  his  will. 
The  destruction  of  the  instrument,  by  the  di- 
rection and  in  the  presence  of  the  testator,  or 
even  by  his  own  hand,  will  not  amount  to  a 
revocation  in  judgment  of  law,  unless  he  had 
at  that  time  sufficient  capacity  to  understand 
the  nature  and  effect  of  the  act,  and  performed 
it,  or  directed  it  to  be  performed  freely  and 
voluntarily,  with  the  intent  to  effect  a  revoca- 
tion; and  although  the  instrument  is  not  in  be- 
ing, its  contents  having  been  satisfactorily 
shown,  there  is  no  difficulty  in  establishing  it 
as  a  will,  if  it  is  shown  to  have  been  improperly 
destroyed.  Trevelyan  v.  Ibevelyan,!  Phillim., 
153. 

*The  precise  day  on  which  this  will  [*236- 
was  destroyed  is  not  shown;  the  answer  saya 
it  was  about  two  or  three  weeks  after  it  was 
made.  This  would  carry  it  to  the  latter  part 
of  April,  a  period  so  near  May  3  as  to  be  within 
the  range  and  operation  of  the  evidence  which 
tends  to  show  the  incompetency  of  the  testator 
at  that  time;  especially  when  we  consider  that 
his  incompetency,  if  it  existed,  was  not  pro- 
duced by  any  sudden  stroke  or  calamity,  but 
was  the  result  of  a  gradual  failure  of  his  men- 
tal and  physical  powers,  produced  by  a  pro- 
tracted and  excruciating  disease.  The  same 
considerations,  therefore,  which  call  for  an  is- 
sue in  relation  to  the  making  of  the  will  of 
May  3,  apply  with  considerable,  if  not  equal 
force,  to  the  revocation  of  that  of  Apr.  3. 

It  is  true,  that  a  will  proved  to  have  exist- 
ence, but  not  found  at  the  death  of  the  testator, 
is  presumed  to  have  been  destroyed  by  him 
animo  rewcandi,  with  the  intent  of  revoking 
it;  and  it  is  incumbent  upon  a  party  who  seeks- 
to  establish  such  will  to  repel  that  presumption, 
and  show  that  it  was  improperly  destroyed. 
Belts  v.  Jackson,  6  Wend..  173,  197,  and  cases 
cited;  2  R.  S.,  68,  sec.  67.  The  appellant  will 
have  the  benefit  of  this  principle  upon  the  trial 
of  this  issue,  and  it  will  be  for  the  complain- 
ants to  impeach  the  revocation,  by  showing 
the  incompetency  of  the  testator  at  the  time, 
or  that  it  was  procured  by  fraud.  The  mak- 
ing and  contents  of  the  will  of  Apr.  3  are  so 
clearly  established,  that  there  was  no  necessity 
for  an  issue  in  relation  to  either  of  those  points; 
but  it  being  proper  with  respect  to  the  revo- 
cation, it  was  perhaps  discreet  in  the  Vice- 
Chancellor  lo  submit  the  whole  matter  to  a  jury, 
especially  as  it  would  occasion  no  additional  de- 
lay, and  very  little,  if  any,  additional  expense. 

As  to  the  objection  that  the  infant,  Mary 
Ann,  was  improperly  made  a  complainant,  in- 
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.stead  of  a  joint  defendant  in  the  cause,  the 
Chancellor  held  that  Mrs.  Idley,  the  appellant, 
had  no  interest  in  that  question;  and  he  accord- 
ingly dismissed  so  much  of  her  appeal  from  the 
decree  of  the  Vice- Chancellor  as  related  to  that 
subject.  If  Mary  Ann  had  been  of  full  age  in- 
stead of  an  infant,  and  had  united  in  this  suit  | 
as  complainant,  deeming  it  due  either  to  jus- 
tice or  her  own  interest  to  endeavor  to  set 
237*1  aside  the  will  of  May  3,  and 'establish 
that  of  Apr.  8,  it  would  hardly  be  contended 
that  Mrs.  Idley  could  in  any  stage  of  the  pro- 
ceedings, have  objected  to  the  position  which 
.she  had  thought  proper  thus  to  assume.  Be- 
ing a  proper  and  necessary  party  to  the  suit,  j 
no  objection  would  lie  on  that  ground.  Mrs. 
Idley  would  have  no  legal  or  equitable  right  to 
insist  that  she  was  entitled  to  the  aid  and  co- 
operation of  Mary  Ann  as  an  ally,  instead  of 
being  compelled  to  meet  her  as  an  adversary; 
and  if  a  decree,  under  such  circumstances, 
should  be  made,  which  might  be  deemed  in- 
jurious to  the  interests  of  Mary  Ann,  but 
which  did  not  in  that  respect  affect  the  interest 
of  the  defendant,  no  lawyer  would  for  a  mo- 
ment suppose  that  it  would  be  competent  for 
the  defendant  to  overhaul  such  decree  by  an 
appeal.  It  is  a  fundamental  principle,  applied  ( 
with  more  or  less  strictness  in  all  courts,  that 
no  one  can  be  a  party  to  a  suit  who  has  not, 
•either  in  his  own  right  or  as  the  representative 
of  some  other  person,  an  interest  in  the  sub- 
ject-matter in  dispute.  2  Madd.  Ch.,  174;  11 
Johns.,  488.  In  a  court  of  equity,  as  the  in- 
terest changes  or  varies,  the  parties  are  also 
changed,  it  being  the  object  of  the  court  al- 
way  to  keep  before  it  those  persons,  and  those 
only,  whose  interests  are  to  be  affected  by 
its  judgment  or  decree.  Harrison  v.  Ridley, 
Cora. ,  590.  This  subject  was  well  considered 
by  this  court,  in  the  case  of  Reid  v.  Vander- 
heyden, 5  Cow.,  720.  That  was  an  appeal  by 
John  G.  Vanderheyden  to  the  Court  of  Chan- 
cery sitting  as  a  Court  of  Probate  from  a  de- 
cree of  the  surrogate  of  the  County  of  Rens- 
selaer,  establishing  the  will  of  one  Samuel 
Vanderheyden.  Samuel  Vanderheyden  died 
Nov.  27,  1823,  leaving  his  wife  enceinte  of  a 
male  child.  Dec.  10,  following,  the  will  was 
presented  for  proof,  the  respondent,  J.  G.  Van- 
derheyden, having  previously  entered  a  caveat 
against  it.  Citations  were  duly  issued,  and  J. 
O.  Vanderheyden,  who  was  a  brother  of  the 
half-blood  to  the  testator,  appeared  and  con- 
tested the  will,  alleging  that  the  testator,  at  the 
time  of  its  execution,  was  not  of  sound  and 
•disposing  mind  and  memory.  The  surrogate, 
Apr.  20,  1824,  established  the  will.  From  that 
order  or  decree,  J.  G.  Vanderheyden  appealed 
to  the  Court  of  Chancery.  It  appeared  before 
238*]  the  Chancellor  that  the  child, *of  which 
the  wife  of  the  testator  wasencetnteatthe  time 
of  his  death,  was  born  Apr.  15,  1824,  before 
the  appeal  was  brought,  and  was  living  at  that 
time,  being  the  onlv  child  of  the  deceased.  The 
will  gave  the  whole  of  the  testator's  property 
to  his  wife  and  child,  and  appointed  the  appel- 
lant and  respondent  executors  of  the  will  and 
guardians  of  the  child  after  he  should  attain 
the  age  of  10  years.  Upon  these  facts  a  peti- 
tion was  presented  to  the  Chancellor  to  quash 
the  appeal  brought  by  Vanderheyden  from  the 
surrogate's  decree  on  the  ground  that  all  his 
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interest  in  the  subject-matter  ceased  upon  the 
birth  of  the  child,  in  whom  the  property  then 
vested,  independently  of  the  will,  as  heir  of  his 
father,  and  that  even  if  the  child  should  die, 
Vanderheyden  could  not  claim;  that  he,  there- 
fore, was  not  aggrieved  by  the  decree,  and 
could  not  appeal.  It  was  admitted,  that  before 
the  birth  of  the  child,  as  one  of  the  heirs  and 
next  of  kin,  Vanderheyden  had  an  interest  to 
set  aside  the  will.  The  Chancellor  refused  to  dis- 
miss the  appeal,  and  awarded  an  issue  to  try 
the  validity  of  the  will.  From  that  order  an 
appeal  was  brought  to  this  court,  where  the 
decree  of  the  Chancellor  was  reversed,  exclu- 
sively upon  the  ground  that  he  should  have 
quashed  the  appeal,  it  having  been  brought  by 
a  party  whose  interest  in  the  subject-matter  had 
ceased,  and  whose  right  to  continue  the  litiga- 
tion, of  course,  ceased  with  it.  That  case,  and 
the  reasoning  and  authorities  by  which  it  is  sup- 
ported, abundantly  establish  the  general  prin- 
ciple, that  no  person  can  prosecute  a  suit  in 
chancery,  either  by  appeal  or  otherwise,  who 
is  not  interested  in  the  subject-matter;  and  that 
although  there  may  have  been  an  interest  when 
the  suit  was  commenced,  if  such  interest  is 
terminated  during  its  progress,  his  right  fur- 
ther to  interfere  in  the  litigation  is  at  an  end. 
The  decrees  of  a  Court  of  Chancery  frequently 
have  various  aspects  and  bearings,  affecting  va- 
riously the  different  parties  to  the  suit.  A  party 
aggrieved  by  one  branch  of  a  decree,  does  not 
thereby  acquire  a  right  to  call  in  question  an- 
other portion  of  the  decree  which  has  no  bear 
ing  or  effect  upon  his  rights  and  interest.  He 
can  appeal  only  from  such  parts  of  the  decree 
as  affect  him. 

*Is  this  case  varied  by  the  circum-  [*239 
stance  that  the  party  whose  interest  the  appel- 
lant is  seeking  to  protect  in  this  branch  of  the 
appeal,  is  an  infant? 

The  appellant  is  not  her  guardian,  nor  does 
she  sustain  any  legal  relation  to  the  infant 
which  would  authorize  her  to  interfere  with 
her  affairs;  but  if  she  did,  that  relation  should 
appear  on  the  face  of  the  proceedings,  and 
the  appeal  should  be  specifically  as  such 
guardian,  so  far  as  its  object  was  to  protect 
the  infant's  rights.  In  the  case  of  Reid  v. 
Vanderheyden,  already  referred  to,  it  seems 
to  have  been  urged  or  suggested,  that  although 
Vanderheyden  had  no  beneficial  interest  him- 
self in  the  question,  still,  the  relation  in  which 
he  stood  to  the  infant  (being  his  uncle  and 
one  of  his  guardians  under  the  will,  after  he 
should  attain  the  age  of  10  years),  author- 
ized him  to  vindicate  his  rights.  In  answer  to 
that  view  of  the  case,  Judge  Woodworth  says : 
"It  is  not  pretended  that  Vanderheyden  is 
guardian  to  the  infant,  either  ad  litem  or  other- 
wise; he  has  neither  the  custody  nor  protec- 
tion of  the  child.  Why  allow  him  to  litigate 
under  pretense  of  benefiting  persons  who  have 
a  real  interest?  Are  we  to  presume  them  inat- 
tentive to  their  rights,  and  that  the  infant  will 
be  injured  by  their  neglect?  If  this  be  so.what 
right  has  a  stranger  to  interfere?  The  infant 
must  seek  his  remedy  on  coming  of  age."  The 
rights  of  the  infant  in  this  case  are  expressly 
saved  by  the  Chancellor's  decree;  for,  while  it 
dismisses  so  much  of  the  appeal  as  seeks  to 
protect  her  rights,  it  provides  that  it  shall  be 
without  prejudice  to  the  right  of  any  person  to 
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apply  for  a  reference  to  inquire  whether  it  is 
for  the  interest  of  the  infant  to  have  this  suit 
prosecuted  in  her  name.  Upon  such  applica- 
tion, the  rights  and  interests  of  the  infant  will 
be  distinctly  presented  and  passed  upon.  The 
established  order  and  course  of  the  court  will 
be  adhered  to,  1  Paige,  179;  2  Id.,  80;  2  Johns. 
Ch.,542;  3  P.  Wms.,  142;  1  Cox,  285;  1  Dick., 
310;  3  Atk.,  603;  and  if  the  decision  of  the 
Chancellor  should  be  unsatisfactory  to  those 
who,  on  that  occasion,  may  be  the  legal  rep- 
resentatives and  guardians  of  the  infant,  they 
will  stand  in  a  position  which  will  enable  them 
to  have  it  reviewed  without  violating  the  ele- 
mentary principle  that  no  person  can  complain 
24O*J  of  or  overhaul  a  decree,  by  *which  he 
is  not  affected  or  aggrieved.  Steele  v.  'White,  2 
Paige,  478.  The  books  are  full  of  cases  in 
which  courts  of  equity  have,  of  their  own  mo- 
tion or  upon  petition,  directed  a  reference  to 
ascertain  whether  a  suit,  prosecuted  for  an  in- 
fant by  prochein  ami,  is  for  his  interest;  wheth- 
er the  guardian  is  a  suitable  person,  and 
whether  the  infant  is  properly  placed  in  the 
cause.  1  Paige,  178;  2  Id.,  80;  2  Johns.  Ch., 
542;  3  P.  Wms.,  142;  1  Cox,  285;  2  Sch.  &  L., 
158.  But  no  case  has  been  referred  to,  in  which 
such  an  objection  has  been  taken,  either  by 
pleading  or  at  the  hearing,  where  there  were 
other  competent  parties  to  the  suit.  It  is  a 
collateral  proceeding,  intended  to  change  the 
character  or  position  of  the  parties  before  the 
cause  is  ripe  for  a  hearing  on  the  merits. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
cellor should  be  affirmed. 

On  the  question  being  put — Shall  this  decree 
be    reversed? — the  CHIEF    JUSTICE,  Justices 
SUTHERLAND  and  NELSON,  and  eighteen  mem- 
bers of  the  court  besides,  voted  in  the  nega- ' 
live,  and  only  one  member  in  the  affirmative. 

Whereupon  the  decree  of  the  Chancellor  was 
affirmed. 

Appeal— What  appellant  may  caU  In  question. 
Cited  in— 6  Paige,  275;  7  Paige.  230;  Hoffm.,  552  ;  4 
Keys,  126;  2  Abb.  App.  Dec.,  299;  2  Wall..  196;  51 
Wis..  123. 

Win—When  presumed  destroyed  animo  revocandi. 
Cited  in— 10  N.  Y.,  278 ;  35  N.  Y.,  655 ;  120  Mass..  281 ; 
29  Am.  Dec.,  247  (3  Porter, 51). 

Also  cited  in-26  N.  Y.,  445 ;  Tuck.,  454. 


CUNNINGHAM,  Appellant, 

v. 
T.  &  G.  FREEBORN,  Respondents. 

Court  of  Equity  Competent  to  Pronounce  upon 
Question  of  Fraudulent  Intent  in  Cases  of  As- 
signment to  Hinder,  Delay  or  Defraud  Cred- 
itors— Statute — Fraudulent  Intent,  a  Question 
of  Fact  and  not  of  Law — Indicia  of  Fraud — 
Evidence — Pleadings — Assignment  by  Insolv- 
ent Debtor  to  his  Son,  in  Trust  —  Trustee, 
though  not  a  Party  to  the  Deed,  may  be  Com- 
pelled to  Perform  the  Trusts— Effect  of  Assign- 
ment to  Stranger,  under  Revised  Statutes — 
Requisites  of  Conveyance  to  Trustee — to  Credit- 
ors—Sureties as  much  Entitled  to  Indemnity 
and  Preference  as  Creditors — BUI  to  Set  Aside 
Assignment — No  Ot/ier  than  Relief  Sought, 
Allowed — Costs. 


Although  the  question  of  fraudulent  intent  in 
cases  arising1  upon  conveyances  or  assignments  of 
property  alleged  to  have  been  made  to  mnder,  de- 
lay or  defraud  creditors,  is  declared  by  statute  a 
question  of  fact  and  not  of  law,  a  court  of  equity  is 
competent  to  pronounce  upon  it  in  a  case  submit- 
ted on  bill  and  answer,  notwithstanding  the  denial 
of  such  intent  in  the  answer,  if  the  facts  of  the  case 
be  such  as  to  produce  the  conviction  of  the  fraud- 
ulent intent ;  but  in  doing  so,  regard  will  be  had 
only  to  such  facts  as  are  per  se,  conclusive  evidence 
of  fraud — what  are  usually  termed  indicia,  or  badg- 
es of  fraud,  although  of  an  imposing  character  and 
of  sufficient  weight,  unexplained,  to  authorize  the 
presumption  of  fraud,  will  be  overlooked,  such  in- 
dicia being  countervailed  by  the  denial  of  the  fraud- 
ulent intent. 

If  a  party  relies  upon  facts  and  circumstances 
not,  per  se,  conclusive  evidence  of  fraud,  he  must 
put  in  a  replication  and  give  his  opponent  an  op- 
portunity to  produce  proof  in  explanation  of  the 
facts  casting  suspicion  on  the  transaction. 

The  assignment  by  an  insolvent  debtor  to  his  son, 
in  trust,  for  the  payment  of  debts,  giving  prefer- 
ence to  certain  creditors,  of  a  foundry  establish- 
ment, with  the  furnaces,machinery  and  tools  apper- 
taining thereto,  the  trustee  to  carry  on  the  business, 
to  sell  the  manufactured  articles,  to  work  up  and 
*sell  the  unmanufactured  articles,  and  gen-  [*341 
erally  to  dispose  of  the  assigned  property  as  soon  as 
the  same  can  conveniently  and  judiciously  be  done, 
applying  the  proceeds  to  the  payment  of  debts ;  and 
the  subsequent  use  of  the  property  and  prosecution 
of  the  business  by  the  trustee  in  the  same  place, 
under  the  same  name,  and  by  the  same  persons,  ex- 
cept the  assignor,  as  before  the  assignment ;  and  the 
fact  that  the  assignment  was  unaccompanied  with 
any  schedule  of  the  property  assigned,  or  a  list  of 
the  creditors  to  be  paid— are  not  such  indicia  of 
fraud  as  will  justify  a  court  of  equity  to  pronounce 
the  assignment  void,  where  the  case  is  submitted  on 
bill  and  answer,  in  the  latter  of  which  the  fraud- 
ulent intent  is  denied. 

It  seems,  that  although  the  question  of  fraudulent 
intent  in  cases  of  this  kind  is  a  question  of  fact  and 
not  of  law,  a  verdict  of  a  jury  will  be  set  aside  if 
not  warranted  by  the  facts  and  law  of  the  case. 

Sureties,  liable  on  existing  or  even  future  respon- 
sibilities for  a  failing  debtor,  are  as  much  entitled 
to  indemnity  and  preference  by  an  assignment  of 
the  debtor's  property,  as  creditors  in  the  more  strict 
sense  of  that  term. 

A  trustee  to  whom  property  is  conveyed  by  a 
deed  of  assignment,  and  wno  accepts  the  trust  by 
taking  possession  of  the  property,  may  be  com- 
pelled to  perform  the  trusts,  although  he  be  not  a 
party  to  the  deed  and  has  entered  into  no  covenant 
In  respect  thereof. 

Since  the  Revised  Statutes,  an  assignment  by  a 
debtor  to  a  stranger,  actually  delivered  and  accept- 
ed, of  all  the  real  estate  of  the  debtor,  in  trust,  for 
the  payment  of  debts,  is  good  and  valid  as  a  grant, 
although  there  be  no  express  consideration  to  sup- 
port it :  so  also  it  is  operative  as  an  express  trust, 
and  vests  the  whole  estate  in  the  assignee,  subject 
only  to  the  trusts  declared ;  and  it  is  not  necessary 
to  its  validity  that  a  creditor  should  be  a  party  to 
the  conveyance,  or  signify  his  assent  thereto. 

If  the  conveyance  be  directly  to  the  creditors, 
their  assent  must  be  shown ;  but  if  it  be  to  a  trustee 
for  the  benefit  of  the  creditors,  the  legal  estate  or 
title  to  the  property  passes  without  their  assent- 
but  to  give  effect  to  such  conveyance,  it  must  be 
made  with  the  knowledge  and  privity  of  the  trustee 
or  of  the  creditors. 

A  creditor  is  not  entitled  to  a  decree  for  an  ac- 
count against  a  trustee,where  bis  bill  is  framed  with 
the  single  view  of  setting  aside  the  deed  of  assign- 
ment under  which  the  trustee  holds,  and  of  obtain- 
ing satisfaction  of  his  judgment. 

where  the  circumstances  attending  an  assignment 
are  of  a  character  to  induce  suspicion  of  the  bona 
ftde«  of  the  transaction,  and  a  bill  is  filed  to  set  it 
aside,  if,  on  the  coming  in  of  the  answer,  the  cause 
is  heard  and  the  relief  asked  for  is  not  granted,  the 
complainant  will  not  be  subjected  to  costs. 

Citations— 20  Johns.,  338 ;  9  Mass.,  486 ;  9  Wend.,  618; 
1  B.  8.,  728,  sec.  55  :  738,  sec.  13, 136. 157, 142 ;  729,  sec. 
60;  Rob.  Fraud.  Conv.,  429,  434,  435;  6  Mass..  144;  6 
Mass.,  339 ;  6  Pick..  350;  4  Johns.  Ch.,  529 ;  2  Johns. 
Ch.,  304.  307,  308 ;  6  Ves.,  662 ;  18  Ves.,  99  ;  3  Sim.,  1 ; 


NOTB.— 1.  Fraud  in  fact  and  in  law— No  distinction 
between.    See  Seward  v.  Jackson,  8  Cow.,  406,  note. 
2.  {'leading— A  positive  denial  in  the  answer  will 
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not  prevail  when  it  contains  admissions  showing 
that  the  transaction  was  fraudulent.  See  Jackson 
v.  Hart,  post,  p.  343,  note. 

WEND.  11. 
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3  Meriv.,  707 :  1  Burr.,  474,  481,  482 ;  2  H.  8.,  187,  sec. 
4;  3  Johns.  Ch..  147,  422,  481;  8  Cow.,  400,406:  4 
Wend..  300 ;  4  T.  R.,  424 ;  2  Paige,  170;  1  Johns.  Ch., 
166,  682 ;  5  Cow.,  575,  585,  586. 

A  PPEAL  from  chancery.  The  appellant,  a 
./A.  creditor  of  Thomas  Freeborn,  holding  four 
judgments  against  him, obtained  in  July,  1830, 
to  the  amount  of  about  $1,500,  on  four  promis- 
sory notes,  bearing  date  in  January  preceding, 
payable  from  8  to  5  months  after  date,  filed  a 
bil'l  in  chancery  Aug.  20,  1880,  to  set  aside  a 
242*]  voluntary  assignment,  *made  by  his 
debtor  to  his  son  George  Freeborn,  Mar.  25, 
1880,  charging  the  same  to  have  been  fraud- 
ulently executed,  with  the  intent  to  cover  the 
property  assigned  from  his  executions  which 
had  been  issued  and  returned  nulla  bona,  etc. 
By  the  deed  of  assignment,  the  debtor,  after 
reciting  that  he  had  borrowed  from  his  son, 
the  assignee,  sundry  promissory  notes,  payable 
on  his  order,  amounting  to  $2,500,  then  held 
by  an  insurance  company;  and  that  the  as- 
signee, for  the  accommodation  of  the  assignor, 
had  also  indorsed  a  note  drawn  by  Curtis 
Hitchcock  for  the  sum  of  $1,000,  then  held  by 
a  bank  in  the  City  of  N.  Y.,  in  consideration 
of  $1.  to  him  in  hand  paid,  and  of  the  afore- 
said liabilities  and  for  the  purpose  of  the  trusts 
in  the  deed  of  assignment  mentioned,  granted 
and  assigned  six  lots  in  th'e  City  of  N.  Y.,with 
the  buildings,  workshops  and  furnaces  there- 
on erected,  together  with  the  steam-engines 
and  other  machinery,  tools  and  fixtures  on  the 
premises,  and  all  the  wares  and  materials, 
whether  wrought  or  unwrought,  in  the  prem- 
ises; also  a  steamboat,  her  tackle,  etc.,  and 
subject  to  a  debt  of  $8,000  and  to  certain  oth- 
er liabilities;  in  trust,  first,  to  use  and  operate 
with  the  first  described  premises  in  the  man- 
ner theretofore  pursued  in  the  establishment 
(which  was  an  iron-foundry),  and  to  sell  the 
manufactured  articles,  and  to  work  up  and  sell 
the  unmanufactured  articles  as  rapidly  as  the 
same  could  conveniently  and  without  heavy 
sacrifice  be  done;  and  in  general  to  sell  and 
dispose  of  all  the  assigned  property  as  soon 
as  the  same  could  conveniently  and  judicious- 
ly be  done.  Second.  Out  of  "the  proceeds  of 
the  property  to  pay  off  and  discharge  the  afore- 
said liabilities.  Third.  To  pay  off  and  discharge 
certain  notes  and  indorsements  loaned  to  or 
made  for  the  accommodation  of  the  assignor, 
by  Gideon  Freeborn,  by  Freeborn  &  Hitch- 
cock, and  by  Curtis  Hitchcock,  to  the  extent 
of  $4,100,  in  addition  to  the  note  of  Curtis 
Hitchcock,  indorsed  by  the  assignee,  ratably, 
in  proportion  to  the  responsibility  of  each. 
Fourth.  To  pay  off  certain  notes  held  by  F. 
O'Brien,  to  the  extent  of  $2.850,  money  loaned 
to  the  assignor;  and  fifth,  after  paying  the  rea- 
sonable expenses  of  executing  the  trusts,  to 
distribute  all  the  rest  and  residue  of  the  as- 
signed property,  or  the  proceeds  thereof  .equal- 
ly among  the  other  creditors  of  the  assignor, 
243*]  according  to  the  *amount  of  their  re- 
spective debts.  The  complainants  charged  that 
since  the  assignment,  the  foundry  and  business 
of  Thomas  Freeborn  had  been  conducted  and 
continued  to  be  conducted  in  the  same  place, 
under  the  same  name  of  Thomas  Freeborn, af- 
fixed over  and  upon  the  place  of  business,  by 
the  same  persons,  and  in  the  same  manner  in 
all  respects  as  formerly,  and  in  appearance 
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was  no  way  altered  or  changed,  and  prayed  for 
a  discovery;  that  the  deed  of  assignment  might 
be  set  aside  as  null  and  void;  and  that  his 
judgments  might  be  fully  paid  and  satisfied 
out  of  the  property  assigned;  and  asked  for  an 
injunction,  etc. 

The  defendant,  Thomas  Freeborn,  in  his  an- 
swer, alleged  that  Mar.  23, 1880,  he  discovered 
and  declared  himself  insolvent;  that  he  theD 
owed  about  $50,000,  besides  a  further  sum  of 
$21,400  secured  by  bonds  and  mortgages  on 
real  estate,  and  being  desirous  to  prefer  cer- 
tain of  his  creditors  whose  demands  were  of  a 
confidential  nature,  he  executed  the  assign- 
ment in  question.  To  his  answer  he  attached 
several  schedules:  1.  A  schedule  of  the  prop- 
erty assigned,  with  a  valuation  of  the  same, 
amounting  to  $50.483;  though  in  his  answer 
he  stated  that  the  steamboat  which  was  among 
the  property  assigned,  and  which  was  valued 
at  $5,000  over  and  above  the  charges  thereon 
of  $3,000,  was  sold  subsequent  to  the  assign- 
ment by  one  of  his  creditors,  by  virtue  of  an 
execution  for  the  sum  of  $2,406, thus  reducing 
the  sum  total  of  the  property  assigned  to 
$47,883;  2.  A  list  of  his  creditors,  independ- 
ent of  those  secured  by  bonds  and  mortgages, 
with  the  sums  due  to  them,  amounting  to 
$47,280;  8.  An  account  of  real  estate  not  as- 
signed, incumbered  by  bonds  and  mortgages; 
4.  An  account  of  the  debts  due  to  him  on  notes 
and  book  account ;  5.  An  account  of  his  house- 
hold furniture,  which  he  stated  had  been  sold 
by  virtue  of  an  execution  returnable  in  July, 
1830,  issued  on  a  judgment  in  favor  of  his  son 
(the  assignee)  for  the  sum  of  $348.17;  6.  An 
account  of  the  sale  of  a  horse  and  gig  for  $235, 
which  money  had  been  expended  in  the  sup- 
port of  his  family;  and  7.  An  account  of  $500 
worth  of  pig-iron,  sold  to  his  son  and  credited 
by  him  in  June,  1830.  He  admitted  that  the 
deed  of  assignment,  when  executed,  was  not 
*accompanied  with  any  schedule  what-[*244 
ever.  He  averred  that  the  several  debts  men- 
tioned in  the  assignment  and  secured  thereby 
were  bona  fide  debts,&nd  that  the  several  sched- 
ules annexed  to  his  answer  were  in  all  respects 
true.  The  defendant, George  Freeborn, in  his  an- 
swer, admitted  that  since  the  assignment,  he 
has,  according  to  the  provision  of  the  assign- 
ment and  for  the  benefit  of  the  trusts  therein 
contained,  used  the  property  in  the  manner 
theretofore  pursued  in  the  establishment:  arid 
that  it  is  true  that  the  foundry  business  has 
ever  since  the  making  of  the  assignment,  been 
carried  on  by  him  in  the  same  place,  under  the 
same  name  of  Thomas  Freeborn,  affixed  over 
and  upon  the  place  of  business,  by  the  same 
person  as  formerly  (Thomas  Freeborn  except- 
ed),  and  in  the  same  manner  as  formerly,  but 
entirely  for  the  benefit  of  the  trusts  declared 
by  the  deed  of  assignment;  and  so  far  from  its 
being  a  losing  concern,  he  believed  that  the 
property  transferred  had  improved  in  value  in 
his  hands.  He  admitted  the  schedule  of  the 
property  assigned,  presented  by  Thomas  Free- 
born, to  be  a  true  statement, and  that  the  value 
put  by  him  upon  the  property  was  its  full  val- 
ue for  use,  but  that  it  would  be  very  difficult 
to  realize  the  sums  at  which  the  several  arti- 
cles of  the  property  were  appraised.  Both  de- 
fendants deny  all  fraudulent  intent  in  the  ex- 
ecution of  the  deed  of  assignment,  to  delay, 
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hinder  or  defraud  creditors.  The  cause  was 
heard  upon  bill  and  answer  by  the  Hon.  Will- 
iam T.  McCoun,  Vice- Chancellor  of  the  First 
Circuit,  who  decreed  that  the  assignment  was 
not  fraudulent  and  void,  but  was  good  and 
valid,  and  should  be  sustained  in  all  its  parts; 
and  as  to  George  Freeborn,  one  of  the  defend- 
ants, he  dismissed  the  bill,  with  costs.  From 
this  decree  the  complainant  appealed  to  the 
Chancellor,  who  affirmed  the  decree  of  the  Vice- 
ChanceUor,  with  costs;  whereupon  the  com- 
plainant appealed  to  this  court. 

The  cause  was  argued  here  by, 

Mr.  D.  Graham,  for  the  appellant. 

Mr.  B.  F.  Butler,  for  the  respondents. 
245*]    *The  following  points  were  presented 
and  argued  by  counsel: 

For  the  appellant:  I.  The  assignment  of 
Thomas  Freeborn  to  George  Freeborn  is,  upon 
the  face  of  it,  fraudulent  and  void.  It  was  a 
•contrivance  to  subject  the  property  to  the  use 
of  the  debtor,  and  under  the  pretext  of  paying 
the  creditors,  to  remove  it  beyond  their  reach. 

1.  The  parties  requisite  to  give  validity  to 
the  deed  of  assignment  never  executed  it,  nor 
assented  to  it. 

2.  The  assignment  was  voluntary  and  with- 
out consideration,  and  mala  fide;  as  to  the  pre- 
ferred creditors,  it  was  for  liabilities  merely, 
and  not  sufficient  to  support  an  absolute  con- 
veyance of  the  property  against  the  other  cred- 
itors, whose  rights  were  suspended  until  the 
liabilities  should  attach,  and  the  property  never 
passed. 

3.  It  was  merely  a  private  arrangement  by 
the  debtor  for  his  own  convenience  ;  and  the 
assignee  is  a  trustee  for  him,  and  not  for  the 
creditors,  who  never  assented. 

4.  The  trust  providing  for  the  other  credit- 
ors after  those  preferred,  is  inoperative  ;  there 
are  no  schedules  annexed  by  which  the  credit- 
ors might  urge  their  claims,  or  the  assignee 
execute  the  trusts. 

5.  It  deprived  both  classes  of  creditors  of 
their  remedy  at  law,  and  drove  them  into  equity 
for  a  relief  dilatory  and  difficult,  if  not  im- 
practicable, at  least  as  to  the  creditors  not  pre- 
ferred. 

II.  It  avowedly  placed  the  funds  beyond  the 
reach  of  creditors,  by  turning  them  into  a  cap- 
ital in  trade  for  an  indefinite  period. 

III.  A  collusive  and  fraudulent  intent  to 
subject  the  property  to  the  debtor's  use,  and  to 
delay,  hinder  and    defraud  the  creditors,  is 
necessarily  to  be  inferred  from  the  nature  of 
the    assignment  and  the  suspicious  circum- 
stances disclosed  by  the  answers  of  the  respond- 
ents. 

IV.  The  appellant  has  entitled  himself  to  an 
account,  should  the  validity  of  the  assignment 
be  established. 

For  the  respondents:  1.  The  bill  filed  by 
the  appellant,  before  the  Vice-  Chancellor  of  the 
First  Circuit,  in  aid  of  his  execution  at  law, 
246*]  *charges  a  fraudulent  concealment  of 
property  by  Thomas  Freeborn,  the  insolvent, 
and  also  the  making  of  an  assignment  by  the 
insolvent  to  George  Freeborn,  with  a  fraudu- 
lent intent  to  evade  the  payment  of  appellant's 
judgments. 

2.  The  answers  of  both  respondents,  Thomas 
Freeborn  and  George  Freeborn;  fully  deny  ev- 
ery charge  of  fraud,  at  the  same  time  admitting 
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the  existence  of,  and  setting  up  an  assignment, 
made  bona  fide  by  Thomas  Freeborn  to  George 
Freeborn,  to  secure  his  confidential  creditors, 
and  to  distribute  the  remainder  among  his  gen- 
eral creditors. 

3.  These  answers  are  acquiesced  in  by  the 
appellant,  as  sufficient;  no  replication  is  inter- 
posed to  them,  and  the  cause  is  brought  to  a 
hearing  on  bill  and  answers. 

4.  The  necessary  result,  according  to  the  es- 
tablished rules  of  equity  courts,  therefore,  is, 
that  the  answers,  so  far  as  they  are  responsive 
to  the  bill,  contain  the  truth  of  the  case. 

5.  The  Revised  Statutes  having   declared 
that  "  The  question  of  fraudulent  intent,  in  all 
cases,  shall  be  deemed  a  question  of  fact  and 
not  of  law" — a  question,  therefore,  for  the  jury, 
and  not  for  the  court,  the  distinction  between 
fraud  at  law  and  fraud  in  fact  is  abolished. 
And  the  appellant's  admission  of  the  truth  of 
said  answer  denying  all  fraud,  is  tantamount 
to  a  verdict  of  the  jury  to  the  same  effect,  and 
must  conclude  him. 

6.  If,  nothwithstandingthe  Revised  Statutes, 
the  question  of  fraud  in  law  is  still  open,  then 
the  respondents  insist  that  there  is  neither  fraud 
in  fact  nor  fraud  in  law,  in  the  assignment, 
and  give  the  following  answers  to  appellant's 
points  on  this  head. 

1.  The  assignee  is  a  creditor,  he  being  liable 
to  pay  his  outstanding  notes  loaned  to  the  in- 
solvent, and  indorsements  made  in  his  behalf, 
in  the  hands  of  bona  fide  holders. 

2.  And  even  if  he  did  not  stand  in  the  char- 
acter of  a  creditor,  that  fact  would  not  affect 
the  validity  of  the  assignment,  no  law  requir- 
ing the  trustee  to  be  a  creditor. 

3.  The  consideration  of  the  assignment  be- 
ing the  due  execution  of  certain  trusts,  was 
abundant  in  the  law;  and  this  a  fortiori  since 
the  Revised  Statutes,  which  declare  that  an  as- 
signment shall  not  be  adjudged  fraudulent  on 
the  ground  that  it  was  not  founded  on  valuable 
consideration. 

*4.  The  acceptance  of  the  trust  by  [*247 
the  assignee,  made  him  a  party  in  law  for  all 
the  purposes  of  the  instrument. 

5.  The  absence  of  schedule  of  creditors,  etc., 
has  never  been  deemed,  ver  se,  even  a  badge 
of  fraud,  much  less  can  it  be  so  here  when  the 
bill  calls  for  such  schedules,  and  they  are  fur- 
nished and  admitted  to  be  correct. 

6.  The  clause  providing  for  the  distribution 
of  the  residue  among  the  creditors  generally,  is 
not  inoperative;  it  abundantly  appears  from 
the  schedule  of  creditors  callea  for  by  the  bill 
and  given  in  the  answer,  that  there  are  such 
creditors  to  whom  the  assignee  would,  neces- 
sarily, be  responsible,  and  that  there  could  be 
no  resulting  trust  to  the  assignor. 

7.  The  clause  authorizing  the  trustee  "  to 
operate  with  the  assigned  premises,"  or,  in  oth- 
er words,  to  work  up  and  finish  the  raw  ma- 
terials for  the  benefit  of  the  trust  fund,  was  a 
just  and  proper  clause,  and  beneficial  in  its  ef- 
fects to  the  trust  fund,  as  appears  from  the  an- 
swers, the  trustee  having  worked  up  such  ma- 
terials, and  essentially  increased  the  value  of 
the  fund. 

8.  The  several  opinions  of  the   Vice- Chan- 
cellor in  the  first  instance,  and  of  the  Chancellor 
on  the  appeal,  are  fully  sustained  by  the  law. 

The  following  opinion  was  delivered : 
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By  Mr.  Justice  Nelson.  It  was  urged  on 
the  argument  that  the  parties  requisite  to  give 
validity  to  the  deed  of  assignment  never  exe- 
cuted it  nor  assented  to  it.  It  appears  from 
the  answer  of  George  Freeborn,  the  assignee, 
that  he  took  possession  of  all  the  real  and  per- 
sonal property  in  pursuance  of  the  assignment, 
and  thereby  accepted  of  the  trusts  committed 
to  him.  There  can  be  no  doubt,  upon  general 
principles,  he  would  be  bound  to  execute  them 
in  every  particular  as  effectually  as  if  he  had 
•entered  into  an  express  covenant  to  do  so.  20 
Johns.,  33S;  9  Mass.,  486;  9  Wend.,  618.  An 
assignment  by  a  debtor  to  a  stranger  of  all  his 
real  estate,  in  trust  to  pay  his  debts,  without 
-any  express  consideration,  might  not  formerly 
have  transferred  the  title  of  the  property  ac- 
cording to  the  laws  of  this  State,  as  there  would 
be  no  consideration  to  operate  under  the  Stat- 
248*]  ute  of  Uses;  and  if  so,  the*promise  of 
the  assignee,  either 'express  or  implied,  to  ful- 
fill the  trust,  would  fall  with  the  title,  as  there 
would  be  no  consideration  to  support  the  prom- 
ise; but  such  an  objection  cannot  now  exist,  as 
by  the  Revised  Statutes  feoffments  with  livery 
of  seisin  are  abolished,  and  deeds  of  bargain 
and  sale  and  of  lease  and  release  are  turned 
into  grants,  and  are  to  operate  as  such.  1  R.  S., 
738,  sees.  136,  142.  No  consideration  was  nec- 
essary at  common  law  to  give  effect  or  opera- 
tion or  such  instruments  of  conveyance.  By 
the  statute,  grants  take  effect  from  the  delivery 
of  the  deeds,  so  as  to  vest  the  estates  intended 
to  be  conveyed,  and  the  rules  previously  in 
force,  in  relation  to  the  delivery  of  deeds,  ap- 
ply to  them.  Id.,  sees.,  13,  137.  Besides,  by 
section  55,  p.  728,  it  is  provided  that  express 
trusts  may  be  created  for  certain  purposes,  one 
of  which  is  to  sell  lands  for  the  benefit  of  cred- 
itors, and  section  60,  p.  729,  provides  that  every 
express  trust,  valid  as  such  in  its  creation,  ex- 
cept when  otherwise  provided  by  statute,  shall 
vest  the  whole  estate  in  the  trustees,  in  law  and 
equity,  subject  only  to  the  execution  of  the 
trust.  The  persons  for  whose  benefit  the  es- 
tate is  created;  take  no  estate  or  interest  in  the 
lands,  but  may  enforce  the  performance  of  the 
trust  in  equity.  The  next  section  secures  to  the 
person  creating  the  trust,  the  power  of  declar- 
ing to  whom  the  lands  shall  belong  in  the  event 
of  a  failure,  or  termination  of  it.  For  the  rea- 
sons above  stated,  without  any  consideration, 
the  title  to  the  real  estate  of  the  assignor  would 
pass  to  the  assignee,  by  virtue  of  the  Revised 
Statutes,  either  as  a  grant,  or  as  a  statute  trust 
by  delivery  and  acceptance  of  the  deed  of  as- 
signment, and  would  be  held  subject  to  the 
trusts  therein  specified. 

Neither  is  it  now  necessary  for  a  creditor  to 
be  a  party  to  or  to  assent  to  such  conveyance 
to  give  effect  to  it,  as  has  been  held  by  some 
authorities;  for  it  was  so  held  only  on  the 
ground  of  supplying  a  consideration  to  sup- 
port the  deed,  Rob.  Fraud.  Conv.,  429,  and 
cases  cited.  It  has  been  held  in  Mass,  that  all 
the  creditors  must  assent,  or  be  parties  to  the 
assignment,  in  order  to  give  it  validity,  and 
that  attachments  levied  before  such  assent 
bound  the  property.  5  Mass.,  144;  6  Id.,  339; 
6  Pick.,  350.  But  it  will  be  seen,  on  looking 
into  the  earlier  cases  there  upon  this  point, 
and  in  which  it  was  established  that  the  chief 
249*]  ground  of  such  determination  *was  the 


want  of  a  court  of  equity  to  enforce  the  execu- 
tion of  the  trust  in  behalf  of  the  creditors,  and 
a  doubt  or  at  least  difficulty  as  to  a  remedy  at 
law.  Ch.  J.  Parsons,  in  Widgery  v.  Haskett, 
5  Mass. ,  144,  after  an  examination  of  the  ques- 
tion, says,  it  is,  therefore,  our  opinion,  that 
the  policy  of  the  law  providing  for  attach- 
ments, and  not  providing  any  remedy  in  equi- 
ty against  the  trustees,  prohibits  the  establish- 
ment of  a  trust  estate  by  an  insolvent  debtor 
for  the  benefit  of  his  creditors  not  parties  to  it. 
It  is  clear,  both  in  England  and  in  this  State, 
that  the  assent  of  the  creditors  is  not  essential 
to  give  effect  to  these  assignments.  Rob. 
Fraud.  Conv..  434,  435;  4. Johns.  Ch.,  529,  and 
cases  cited.  If  the  conveyance  of  the  proper- 
ty is  directly  to  the  creditors,  then  no  doubt  it 
is  material  to  show  their  assent  to  it,  as  it  re- 
quires the  agreement  of  two  parties  to  make  a 
contract;  but  where  it  is  made  to  a  trustee  for 
the  benefit  of  creditors,  the  legal  estate  or  title 
to  the  property  may  pass  to  him  without  their 
assent,  so  as  to  prevent  a  judgment  creditor 
from  acquiring  a  lien,  if  real,  by  his  judgment, 
or  if  personal,  by  his  execution,  unless  upon 
the  ground  of  fraud.  There  is  no  defect  of 
legal  title  in  the  assignee  or  trustee,  and  a  court 
of  equity  will  then  enforce  the  execution  of 
the  trust.  2  Johns.  Ch.,  307,  308;  4  Id.,  529; 
«  Ves.,  662;  18  Id.,  99.  The  case  of  Jarrad  v. 
Lauderdale,  3  Simons,  1,  was  much  relied  on 
to  establish  this  point  in  favor  of  the  appel- 
lant; but  in  my  judgment,  it  is  an  authority 
against  him.  That  case  was  put  upon  the  prin- 
ciple of  the  case  of  Walwyn  v.  Coutts,  3Meriv., 
707,  by  Vice-Chancellor  Shadwell,  the  report  of 
which  contains  only  the  fact  and  the  order  of 
Chancellor  Eldon;  but  Mr.  Shadwell  was  coun- 
sel in  the  cause,  and  is,  therefore,  enabled  to 
state,  with  more  confidence,  the  principle  de- 
ducible  from  it;  and  that  is,  where  there  is  an 
actual  settlement  made  for  vesting  an  estate  or 
stock  in  trustees  for  volunteers,  there  the  legal 
character  being  complete,  the  persons  who 
have  the  legal  character  are  trustees  for  the 
volunteers,  who  may  claim  as  cestuis  que  trust 
against  the  trustees  under  the  deed;  and  that 
where,  without  the  privity  of  any  one,  with- 
out consideration,  and  without  notice  to  any 
creditor,  a  person  makes  a  disposition  between 
himself  and  trustees,  for  payment  of  debts,  he 
is  merely  directing  *the  mode  in  which  [*25O 
his  own  property  shall  be  applied  for  his  own 
benefit;  in  other  words,  the  arrangement  by 
the  debtor  is  made  without  communication 
with  any  one,  either  trustee  or  creditor,  and 
merely  for  his  own  convenience,  in  which  no 
other  person  has  acquired  any  vested  interest 
and,  therefore,  it  cannot  be  enforced  against 
him  or  his  trustees,  and  he  may  alter  the  trusts 
as  he  pleases,  or  otherwise  dispose  of  the  prop- 
erty. The  same  principle  will  be  found  in 
Pulvertoft  v.  Pulvertoft,  18  Ves.,  99.  These 
cases  turned,  not  upon  the  question  of  fraud 
between  parties  as  regarded  creditors,  or  any- 
thing of  the  kind,  but  upon  the  question  of 
legal  title  or  vested  interest  in  relation  to  the 
property  in  question;  and  even  upon  the  prin- 
ciple as  stated  by  the  Vice- Chancellor,  there 
cannot  be  a  doubt  but  that  the  assignee  in  this 
case  took  the  legal  title  to  the  property,  as  well 
as  the  actual  possession,  and  that  the  Vice- 
Chancellor  would  have  enforced  the  trust  for 
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the  benefit  of  the  creditors.  Independently  of 
everything  that  has  already  been  said  on  this 
part  of  the  case,  the  nominal  consideration  of 
$1,  or  the  fact  that  the  assignee  was  a  creditor, 
as  appearing  on  the  face  of  the  deed  of  assign- 
ment, would  be  sufficient  to  transfer  the  legal 
title  to  the  property  and  vest  it  in  him.  The 
amount  of  the  consideration  was  never  mate- 
rial for  this  purpose,  and  it  seems  to  be  well 
settled  that  the  relation  of  debtor  and  creditor 
between  the  parties,  and  the  legal  consequences 
of  the  assignment,  constituted  a  sufficient  con- 
sideration as  between  them.  Rob.,  Fraud. 
Conv.,  431,  432. 

It  was  said  that  the  preferred  creditors,  of 
whom  the  assignee  was  one,  were  not  creditors 
in  judgment  of  law;  and  if  so,  no  doubt  the 
assignment  would  be  void  as  making  a  malap- 
propriation  of  the  property.  They  were  sure- 
ties for  the  insolvent,  either  as  accommodation 
makers  or  indorsers  of  promissory  notes  which 
had  been  negotiated,  and  in  the  hands  of  bona 
fide  holders,  to  the  amount  of  $9,950.  The 
trusts  are  to  pay  these  debts  to  the  holders  of 
the  notes,  and  operate  in  the  double  aspect  of 
indemnifying  the  sureties,  and  discharging  the 
debts.  As  I  understand  the  law,  persons  lia- 
ble on  existing  or  even  future  responsibilities 
for  a  failing  debtor,  are  as  much  entitled  to 
indemnity  against  the  same,  and  to  be  pre- 
251*]  f erred  *as  creditors  in  the  more  strict 
sense  of  that  term.  1  Burr.,  81,  82,  474;  2 
Johns.  Ch.,  304.  The  trust  in  question  goes 
beyond  this  principle,  because  it  indemnifies 
the  surety  by  pledging  the  property  to  pay  the 
debt,  and  both  the  holder  and  the  surety  have 
an  interest  in  the  execution  of  it,  which  either 
could  enforce  in  equity.  I  have  thus  far  ex- 
amined the  points  in  the  case  without  regard 
to  the  question  of  fraud,  and  perceive  nothing 
upon  the  face  of  the  assignment,  or  in  the  bill 
and  anewer  independent  of  that  question,  to 
interfere  with  its  operation  and  effect  accord- 
ing to  its  terms. 

The  next  and  only  importlnt  question  in  the 
case  is  whether  upon  the  bill  and  answers  the 
assignment  is  fraudulent  and  void  as  to  credit- 
ors, as  the  law  is  understood  in  this  State. 
Both  answers,  after  setting  forth  the  assign- 
ment and  the  facts  and  circumstances  attend- 
ing it,  deny  all  and  every  fraudulent  intent  to 
delay,  binder  or  defraua  creditors;  and  as  no 
replication  is  filed,  and  the  case  is  submitted 
on  bill  and  answer,  every  material  allegation 
in  the  latter  must  be  admitted  to  be  true;  and 
it  seems  to  be  supposed  by  the  counsel  for  the 
respondents  that  it  is  thence  conclusive  upon 
the  complainant,  under  the  provisions  of  the 
Revised  Statutes,  so  far  as  this  question  is  con- 
cerned. The  Statutes,  2R.  S.,  137.  sec.  4,  pro- 
vide that  the  question  of  fraudulent  intent  in 
all  these  cases,  shall  be  deemed  a  question  of 
fact  and  not  of  law;  and  it  is  supposed  that  its 
determination  belongs  to  the  jury,  and  not  to 
the  court;  and  that  fraud  in  law,  a  question 
which  belonged  exclusively  to  the  court,  is 
abolished;  and  that  the  denial  of  the  fraudu- 
lent intent  is  equivalent  to  a  verdict  against 
the  party  alleging  the  fraud.  All  this  may  be 
safely  admitted  to  the  counsel  as  a  sound  con- 
struction of  the  statute,  without  his  advancing 
a  step  in  the  argument,  in  support  of  the  posi- 
tion above  assumed.  The  question  of  fraudu- 
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lent  intent  is,  undoubtedly,  made  by  statute  a 
question  of  fact;  and  when  before  a  tribunal 
in  which  questions  of  fact  are  to  be  tried  by  a 
jury,  must  be  found  by  the  jury.  But  in  a 
court  of  equity  these  questions  may  be,  and 
usually  are  determined  by  the  court;  and  it 
necessarily  follows  that  there  the  fraudulent 
intent  must  be  thus  found.  Had  this  case  been 
in  the  Supreme  Court,  and  all  the  facts  as  they 
appear  on  the  bill  and  answers  *had  [*252 
been  disclosed  at  the  circuit  by  competent  evi- 
dence, it  would  no  doubt  have  been  the  pro- 
vince of  the  jury  to  have  determined  the  ques- 
tion under  the  direction  of  the  law,  and  their 
verdict  might  have  been  conclusive;  but  if  con- 
trary to  the  law  or  fact,  the  court  would  be 
bound  to  set  it  aside.  In  a  court  of  equity,  the 
Chancellor  must  in  the  same  way  determine  this 
question  upon  all  the  facts  in  the  case  before 
him,  whether  upon  bill  and  answer  or  plead- 
ings and  proofs.  He  must  come  to  such  a  con- 
clusion as  a  jury  would  be  bound  by  the  law 
to  find.  It  could  never  have  been  intended  by 
this  statute,  nor  could  it  be  endured  in  princi- 
ple or  practice,  that  the  verdict  of  the  jury 
should  be  conclusive  if  against  law  and  evi- 
dence, or  that  the  answer  of  a  defendant,  dis- 
claiming a  fraudulent  intent,  though  it  admits 
facts  from  which  such  intent  is  a  necessary  or 
legal  inference,  shall  still  be  conclusive  upon 
the  point.  Carrying  out  this  doctrine  to  its 
legitimate  consequences,  if  it  had  appeared  by 
this  assignment  that  the  debtor  had  reserved 
an  annuity  to  himself  out  of  the  property  to 
any  amount  whatever,  or  that  it  contained  any 
other  provision  which  of  itself  was  conclusive 
evidence  of  fraudulent  intent,  according  toth& 
law  of  the  land;  still,  the  answer  denying  such 
intent,  must  be  conclusive  in  his  favor.  It 
may  be  said  the  complainant  should  file  a  rep- 
lication and  go  to  his  proofs;  but  what  proof 
could  he  hope  to  make,  stronger  than  that 
which  would  already  appear?  Indeed,  upon 
the  construction  contended  for,  it  is  only  nec- 
essary to  set  forth  in  the  deed  of  assignment, 
all  the  acts  of  fraud  designed  to  be  committed, 
so  that  the  defendant  in  the  answer  may  be 
enabled,  in  the  face  of  them,  to  deny  the 
fraudulent  intent,  and  he  is  out  of  the  reach  of 
the  power  of  a  Court  of  Chancery,  for  it  is  too 
absurd  to  suppose  that  any  proof  of  the  ob- 
jectionable acts  of  the  parties  could  be  made 
stronger  or  more  effectual  than  those  proved 
by  the  deed  of  assignment,  or  by  the  admission 
under  oath  in  the  answer.  The  true  doctrine 
on  this  subject,  notwithstanding  the  statute,  I 
apprehend,  is,  that  if  there  is  any  provision  in 
the  deed  of  assignment,  or  any  fact  admitted 
in  the  answer,  which  is,  per  set  fraudulent  ac- 
cording to  the  law  of  the  case,  it  is  so,  the  de- 
nial of  the  fraudulent  intent  to  the  contrary 
notwithstanding;  that  fraud  in  fact  is  a  ques- 
tion compounded  *of  law  and  fact,  [*253 
which  is  to  be  found  by  the  jury  in  a  court  of 
law,  under  proper  direction  duly  observed  by 
them,  and  may  be  by  the  Chancettm  in  a  court 
of  equity;  that  any  set  of  facts,  or  any  inten- 
tion, to  be  fraudulent,  must  be  a  violation  of 
some  principle  of  law  since  the  Revised  Stat- 
utes as  well  as  before;  and  when  the  violation 
of  the  principle  is  admitted  by  the  admission 
of  the  facts,  the  intent  is  the  natural  and  nec- 
essary consequence,  and  the  denial  is  senseless 
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and  idle.  "  Where  there  is  no  law,  there  is  no 
transgression;  "  and  where  the  law  exists  and 
the  transgression  is  admitted,  the  intent  fol- 
lows as  a  legal  inference.  The  admission  of 
facts  which  are,  per  se,  fraudulent  in  judgment 
of  law,  are  as  much  so  and  as  conclusive  upon 
the  defendant  as  if  he  had  in  express  terms  ad- 
mitted a  fraudulent  intent  in  his  answer;  and, 
in  such  a  case,  any  subsequent  disclaimer  of 
such  intent  will  not  avail  him.  It  will  not  be 
entitled  to  credit;  neither  is  his  disclaimer, 
after  the  admission  of  facts  which  are,  of 
themselves,  fraudulent  against  creditors;  for 
the  legal  intent,  from  these  facts,  is  stronger 
than  the  mere  admission  of  it  subsequently  de- 
nied. 

There  was  a  class  of  cases  familiar  to  the  pro- 
fession, by  which  the  acts  of  parties  were  pro- 
nounced fraudulent  and  void  in  law  as  against 
creditors,  in  the  absence-of  any  fraudulent  in- 
tent, and  under  a  concession  by  the  courts  that 
there  was  none.  3  Johns.  Ch.,  481:  8  Cow., 
406;  4  Wend.,  300.  The  doctrine  of  these 
cases  was  arraigned  in  this  court  in  Jackson  v. 
Seward,  8  Cow.,  400,  and  all  questions  of  fraud 
were  supposed  to  be  put  upon  the  footing  of  a 
fraudulent  intent  by  the  decision  in  that  case. 
The  provision  of  the  Revised  Statutes  making 
all  questions  of  fraudulent  intent  a  question  of 
fact  and  not  of  law,  was  no  doubt  intended  to 
settle  definitively,  by  enactment,  the  above 
litigated  question,  and  all  others  of  a  like  nat 
ure.  Such  is  the  effect  of  the  note  of  the  re- 
visors  to  this  section.  Though  the  question  in 
every  case  now  must  be  one  of  intent  and  that 
of  fact,  all  I  contend  for  is,  that  such  intent 
may  or  must  be  drawn,  or  fact  found  in  a  court 
of  equity  by  the  Chancellor,  in  cases  like  the 
present;  and  if  the  weight  of  the  evidence  is 
such  when  applied  to  well  settled  principles  of 
law  in  relation  to  these  voluntary  assignments 
254*]  by  failing  debtors,  as  to  force  *upon 
him  the  conclusion  of  a  fraudulent  intent,  he 
is  bound  so  to  find,  notwithstanding  the  denial 
of  it  in  the  answer;  and  if  a  jury  do  not  thus 
find,  a  court  of  law  would  be  bound  to  set  aside 
their  verdict.  This  is  no  infringement  of  the 
statute;  if  there  is  anything  in  the  argument 
for  the  respondents,  it  is  not  that  the  statute  is 
violated,  but  the  rule  which  makes  every  ma- 
terial fact  set  forth  in  the  answer,  evidence  for 
the  party,  when  no  replication  is  filed.  The 
answer  to  this  I  have  before  given,  to  wit: 
that  if  the  material  facts  are  contradictory  and 
irreconcilable,  it  belongs  to  the  court  to  give 
effect  to  those  which  are  entitled  to  the  great- 
est weight  in  determining  the  question. 

This  conclusion,  then,  makes  it  necessary  to 
look  into  the  provisions  of  the  assignment  and 
the  facts  admitted  in  the  answer,  in  order  to 
determine  the  question  of  fraudulent  intent  al- 
leged in  the  bill  and  denied  in  the  answer;  and 
as  this  intent  is  there  denied  upon  the  above 
principles,  all  admissions  or  facts  not  in  them- 
selves conclusive  evidence  of  a  fraudulent  in- 
tent, are  not  material  in  this  examination.  We 
must,  therefore,  lay  aside  all  circumstances 
called  badges  of  fraud,  which  form  links  in 
the  chain  of  evidence  tending  to  establish  the 
fraudulent  intent,  because  this  tendency  is  met 
and  overcome  by  express  denial.  Everything 
which  might  have  been  explained  and  rebutted 
by  proof  on  the  part  of  the  defendants,  if  the 
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complainant  had  chosen  to  have  gone  to  the 
proof,  we  are  bound  to  believe  could,  and 
would  have  been  successfully  explained  or  re- 
butted. Though  the  answer  may  admit  many 
facts,  in  themselves  suspicious,  and  which  to- 
gether, unexplained,  would  well  authorize  the 
presumption  of  fraud;  yet,  as  they  are  capable 
of  explanation,  the  denial  of  such  conclusion 
asserts  the  ability  to  explain  them;  and  as  the 
complainant  has  not  chosen  to  put  it  to  the 
test,  it  would  be  unjust  and  unreasonable  to 
draw  uny  other  conclusion.  We  must,  there- 
fore, in  this  examination,  reject  the  idea  that 
thi»  was  a  mere  private  arrangement  by  the 
debtor  for  his  own  benefit,  and  that  the  as- 
signee is  a  trustee  for  him;  the  omission  of 
schedules  at  the  time  of  the  assignment;  the 
fact  that  the  trustee  had  paid  none  of  the  debts 
at  the  time  of  his  answer;  the  manner  in  which 
he  has  conducted  the  establishment;  these,  and 
all  other  like  facts  are  not,  per  se,  fraudulent. 
These  are  grounds,  *and  some  of  them  [*255 
very  strong,  from  which  to  raise  such  a  pre- 
sumption; but  all  are  subject  to  explanation, 
and  the  denial  of  such  conclusion  by  the  de- 
fendants repels  the  presumption,  till  an  oppor- 
tunity is  given  to  them  by  the  complainant  to 
explain. 

Are  there  then  any  facts  admitted  by  the  an- 
swer which  are  conclusive  evidence  of  fraud, 
and  incapable  of  explanation,  upon  principles 
of  law,  applicable  to  these  assignments?  The 
whole  of  the  property  is  devoted  to  the  benefit 
of  the  creditors,  giving  a  preference  to  a  part 
of  them.  The  debts  of  these  are  set  forth  par- 
ticularly in  the  answer,  and  are  admitted  in 
the  pleadings  to  be  due,  bonafide,  and  upon  a 
full  consideration.  The  trustee  is  bound  to 
conduct  and  carry  on  the  foundry  establish- 
ment for  the  benefit  of  the  creditors,  to  sell  the 
manufactured  articles,  to  work  up  and  sell 
those  unmanufactured,  and  in  general  to  sell 
all  the  property  as  soon  as  it  can  conveniently 
be  done,  without  sacrifice,  and  pay  the  debts 
in  the  manner  prescribed.  In  all  this  I  can 
perceive  no  violation  of  law,  or  of  honesty  and 
fairness,  aside  from  the  principle  of  preference 
which  we  are  not  at  liberty  to  question.  The 
establishment  was  large,  and  embraced  the 
whole  of  the  fund  out  of  which  the  debts  must 
be  paid,  if  at  all.  It  was  a  kind  of  property 
not  readily  convertible  into  money,  and  valu- 
able and  profitable  only  in  the  business  in 
which  it  had  been  employed,  and  we  cannot 
say  that  this  provision  in  the  assignment  was 
injudicious,  much  less  illegal.  The  chance  of 
a  sale  might  be  greater  and  better  by  keeping 
the  establishment  in  operation  than  in  the 
abandonment  of  it.  If  this  provision  has  been 
carried  into  effect  according  to  its  terms  and 
spirit,  and  we  are  to  assume  it  has  been  in  this 
case,  I  am  inclined  to  think  it  deserves  com- 
mendation, rather  than  censure.  It  may  be 
abused,  and  may  have  been  intended  for  a 
cover,  but  this  we  cannot  presume  against  the 
answer.  From  the  nature  of  the  business,  it 
was  impossible  to  fix  any  time  within  which 
the  trust  could  be  executed  more  judiciously 
than  has  been  done.  How  long  time  it  would 
require  to  sell  the  articles  manufactured,  and 
work  up  and  sell  those  unmanufactured,  or 
the  whole  of  the  property,  it  was  impossible 
to  foresee.  All  convenient  dispatch  was  the 
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256*]  best  limit,  and  it  put  the  execution  *of 
the  trust  under  the  control  of  a  court  of  equity, 
and  with  it  the  conduct  and  fidelity  of  the 
trustee. 

The  root  of  the  vice  in  all  these  cases  of  vol- 
untary assignments  by  failing  debtors  lies  in 
the  principle  of  preference.  It  affords  the  pre- 
tense for  putting  the  property  into  the  posses- 
sion of  a  friendly  trustee.and  thereby  may  sub- 
stantially secure  to  the  debtor  the  control  of 
it  for  a  long  time  after  the  law  presumes  it  to 
have  passed  from  him,  and  when  his  own  pos- 
session would  be  incompatible  with  its  security. 
In  Estwick  v.  Chilland,  4  T.  R.,  424,  Ld.  Ken- 
yon  said,  that  "it  was  neither  illegal  nor  im- 
moral to  prefer  one  set  of  creditors  to  another." 
The  soundness  of  this  proposition  loses  some 
of  its  weight,  when  advanced  in  a  case  one 
would  be  apt  to  select  above  all  others  to  illus- 
trate the  reverse;  but  I  can  well  imagine  one 
that  would  justify  it.  As  a  general  proposi- 
tion, however,  the  experience  and  observation 
of  mankind  must  bear  witness  against  it;  and 
no  one  knew  better  than  his  lordship,  and  those 
familiar  with  courts  of  justice,  how  frequently 
the  principle  is  perverted,  and  made  subservi- 
ent to  the  gratification  of  vindictive  feelings 
and  the  foulest  ingratitude,  as  well  as  injustice 
towards  honest  and  confiding  creditors.  Much 
the  greater  portion  of  the  cases  that  occur  are 
no  exception  to  these  remarks.  The  principle 
is  said  to  be  ingrafted  upon  the  position  that  a 
debtor  may  pay  his  debts  in  such  priority  as 
he  pleases.  To  this  there  can  be  no  objection 
in  principle.  But  I  would  hold  a  debtor  in 
failing  circumstances,  to  pay,  or  give  security 
to  his  creditor  or  creditors,  directly,  without 
the  intervention  of  a  trustee,  who  is  often  the 
creature  of  the  debtor,  without  interest  or 
sympathy,  on  behalf  of  the  creditor.  In  this 
way  the  creditors  would  obtain  the  control  of 
the  fund  the  moment  the  debtor  parted  with 
it;  and  if  favored  creditors  were  preferred, 
they  would  be  obliged  to  see  to  it  that  they 
took  no  more  than  was  a  fair  security  for  their 
debts.  They  should  not  be  permitted  to  jus- 
tify their  possession  under  the  cover  of  trust- 
eeship for  others.  Each  creditor  should  be  his 
own  trustee.  If  inconvenient  for  creditors  per- 
sonally to  execute  the  trust,  they  could  appoint 
a  trustee  in  their  place.  This  modification 
would  have  the  effect  to  give  the  possession 
and  control  of  the  fund,  in  the  first  instance, 
257*1  to  the  creditors,  *or  to  a  person  ap- 
pointed by  them;  as  the  law  now  stands,  the 
debtor  may  control  the  appointment,  and  a  bill 
in  chancery  is  often  necessary  to  enable  the 
creditor  to  get  possession  of  the  fund.  If,  in 
the  preference,  actual  payment  was  required, 
or  security  directly  to  the  person  of  the  creditor 
or  creditors,  for  his  or  their  debts,  and  of  course 
the  immediate  control  of  the  property  given, 
the  great  inducements  to  these  fraudulent  as- 
signments would  be  removed.  The  hope  of 
profit  or  control  of  the  property  by  the  debtor, 
after  he  parted  with  it,  would  be  extinguished; 
and  he  could  have  no  other  interest  in  the  pref- 
erence, than  to  see  that  it  was  made.  He 
might  still  gratify  unkind  or  worse  feelings 
against  particular  creditors,  but  he  must,  at 
the  same  time,  deny  himself  the  use  of  the  fund 
of  which  he  deprives  them.  I  would  be  very 
willing  to  apply  the  effect  of  these  views 
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to  the  assignment  in  this  case,  could  it  be 
done  in  conformity  to  the  existing  law;  but 
the  principle  of  preference  among  creditors  is 
too  deeply  fixed  in  our  jurisprudence,  by  a 
series  of  adjudications,  and  the  implied  sanc- 
tion of  the  Legislature,  to  be  disregarded  by 
the  courts;  and  within  that  principle,  and  the 
law,  as  applicable  to  the  pleadings  upon  which 
the  case  is  submitted  to  us,  I  am  bound,  how- 
ever reluctantly,  to  sustain  it. 

The  bill  is  framed  with  the  single  view  of 
setting  aside  the  assignment  as  fraudulent.and 
the  application  of  the  property  to  the  payment 
of  the  judgments  of  the  complainant;  and  this 
is  the  only  relief  prayed  for.  It  might  have 
been  framed  with  a  double  aspect:  first,  of  set- 
ting aside  the  assignment;  but  if  not,  then  ac- 
counting for  the  property  as  trustee,  in  behalf 
of  the  complainant  and  other  creditors,  with  a 
prayer  accordingly.  Such  a  bill  would  have 
enabled  the  court  below  to  have  reached  the 
trustee  in  this  case,  and  required  him  to  ac- 
count; but  neither  the  frame  nor  prayer  of  the 
bill  will  authorize  it,  nor  do  I  understand  it  to 
be  asked  for  in  the  case. 

I  am  unable  to  discover  the  ground  upon 
which  the  Vice- Chancellor,  on  dismissing  the 
bill  as  to  George  Freeborn,  the  assignee,  im- 
posed upon  the  complainant  costs — or  the  con- 
firmation of  that  part  of  the  decree  by  the  Chan- 
cellor. It  seems  to  me,  with  great  respect,  that 
if  there  ever  was  a  case  which  *justi-  [*258 
fled  the  creditor  in  calling  the  parties  to  the 
assignment  into  a  court,  upon  the  presumption 
of  fraud,  the  complainant  here  was  justified  in 
filing  his  bill.  The  transaction  was  such  as 
would  naturally  induce  a  creditor  to  call  for 
explanation ;  the  parties  to  it — the  management 
of  the  property  the  same  after  the  assignment 
as  before — the  sign  of  the  elder  Freeborn  re- 
maining upon  the  establishment — and  even  the 
terms  of  the  assignment  must  necessarily  have 
awakened  suspicion  and  induced  scrutiny;  and 
if  this  was  the  natural  consequence,  the  pro- 
ceeding is  more  the  fault  of  the  defendants  than 
of  the  complainant.  In  Lupin  v.  Marie,  2 
Paige,  170,  the  complainant  filed  his  bill.charg- 
ing  fraud  in  a  purchase  of  goods,  which  was 
denied  in  the  answer,  and  heard  on  bill  and 
answer,  as  in  this  case  ;  and  the  Chancellor, 
though  he  dismissed  the  bill,  refused  costs.  He 
there  said:  "As  the  complainant  had  grounds 
to  suspect  fraud  or  collusion  until  the  coming 
in  of  the  answer,  which  fully  explained  the 
reason  of  the  failure,  I  shall  not  charge  them 
with  costs."  The  same  principle  will  be  found 
in  the  following  cases  in  chancery  :  Nicoll  v. 
Huntington,  1  Johns.  Ch.,  166;  Id.,  582;  Mur- 
ray v.  Ballou,  1  Id., 566;  Demarentv.  Wynkoop, 
Id.,  147;  Mackie  v.  Cairn*,  5  Cow.,  575,  585, 
586.  We  might  not  have  entertained  an  appeal 
upon  the  question  of  costs,  but  as  the  case  is 
before  us  upon  other  grounds,  and  our  judg- 
ment is  to  be  pronounced  upon  the  whole  mat- 
ter, I  am  of  opinion  the  decree  dismissing  the 
bill  as  to  G.  Freeborn  ought  to  be  reversed  as 
to  costs,  and  that  no  costs  should  be  allowed 
to  either  party  on  the  appeal.  I  am,  therefore, 
in  favor  of  affirming  the  decree  of  His  Honor, 
the  Chancellor,  as  to  the  assignment,  and  re- 
versing it  as  to  the  costs  ;  allowing  costs  to 
neither  party  on  this  appeal. 

On  the  principal  question  being  put — Shall 
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this  decree  be  reversed  on  the  merits? — all  the 
members  of  the  court  present,  with  but  one  ex- 
ception, voted  in  the  negative. 

On  the  question  being  put  as  to  the  affirm- 
ance or  decree  of  the  Chancellor  in  respect  to 
costs,  the  members  voted  as  follows: 
259*]  *For  affirmance— The  PRESIDENT, 
and  Senators  Armstrong,  Beardsley,  Conklin, 
Dodge,  Edwards,  Fish,  Griffin,  Hubbard,  Mac- 
Donald,  Quackenboss,  Slierman,  Traey,  Westcott, 
—14. 

For  reversal — The  CHIEF  JUSTICE,  Mr.  Jus- 
tice NELSON,  Senators  Cropsey,  Deitz,  Ganse- 
voort,  Halsey,  Lansing,  Slower,  Van  Sc/iaick — 9. 

Whereupon  the  decree  of  t?ie  Chancellor  was 
affirmed,  with  costs. 

Affirming— 1  Edw.,  256. 

Affirmed— 3  Paige,  557. 

Assignment  or  conveyance  in  trust — What  rights 
will  pass  under— When  fraudulent.  Overruled— 17 
N.  Y.,  17,  20 ;  6  Abb.  Pr.,  368. 

Approved— 11  Bank  Keg.,  268,  269. 

Cited  in-2  Edw.,  504 ;  4  Edw..  509.  670 ;  42  N.  Y., 
431 ;  48  N.  Y.,  621;  5  Barb.,  237:  17  Barb.,  392 ;  18  Abb. 
Pr..  55 :  3  Duer,  181 :  9  Bos..  628 ;  10  Bos.,  10 ;  4  Leg. 
Obs.,  57 ;  1  Sawy.,  416,  419;  4  Bank.  Reg.,  174;  23  Ind., 
295  ;  7  Am.  Rep..  340  (48  N.  Y.,  310) :  29  Am.  Rep.,  784 
(58  Ala.,  502). 

Fraudulent  intent— Is  a  question  of  fact— When 
court  can  pronounce  upon.  Cited  in— 23  Wend.,  658; 
7  Paige,  36 :  2  Edw.,  543 ;  4  Edw.,  222 :  14  N.  Y.,  570 ; 
42  N.  Y.,  431 ;  93  N.  Y.,  31 ;  2  Barb.,  199 :  12  Barb.,  86 : 
35  Barb.,  459;  44  Barb.,  195,  282;  2  Sandf.,  596;  4 
Sand.,  287  ;  9  Leg.  Obs.,  119;  3  Bank  Reg.,  99, 100;  4 
Ben.,  7. 

Continued  possession  after  conveyance— Prima  fa- 
cie evidence  of  fraud.  Cited  in— 15  Wend.,  630 ;  4 
Hill,  315. 

Also  cited  in-18  Wend.,  351. 


PATERSON,  Appellant, 

AND 

ELLIS'  EXECUTORS,  Respondents. 

Wills — Construction  of— Absolute  Gift  of  a  Leg- 
acy, with  Time  of  Payment  Postponed,  Vests  at 
Death  of  Testator — But  where  Time  is  of  the 
Substance  of  the  Gift,  it  does  not  Vest  until 
Contingency  Happens — Absolute  Gift  of  Inter- 
est, until  Payment  of  Principal  of  the  Gift, 
Vests  the  Latter — Legacy  Vests  at  Death  of  Tes- 
tator, where  Payment  Sooner  than  Time  Speci- 
fied, is  Left  to  Discretion  of  Trustee — Estate 
Tail — Intent,  if  Contrary  to  Law,  must  Yield — 
"Failure  of  Issue,"  "Dying  without  Issue," 
"Dying  without  Leaving  Issue,"  etc.,  mean  In- 
definite Failure  of  Issue — Revised  Statutes — 
Executory  Devise  Limited  on  General  Failure 
of  Issue,  Void —  When  Technical  SenseDeparted 
From. 

Where  the  gift  of  a  legacy  is  absolute,  and  the 
time  of  payment  only  postponed,  as  where  the  sum 
of  $1,000  is  given  to  A,  to  be  paid  when  he  shall  at- 
tain the  age  of  21,  the  time  not  being  of  the  sub- 
stance of  the  gift,  postpones  the  payment,  but  not 
the  vesting  of  the  legacy ;  and  if  the  legatee  die  be- 

NOTB.—  Wills—  When  legacy  vests.  In  connection 
with  the  above  case  of  Paterson  v.  Ellis,  see.  Hone  v. 
Van  Shaick.  20  Wend.,  564 :  Sweet  v.  Chase,  2  N.  Y.. 
73;  Birdsall  v.  Hewlett,  1  Paige,  32;  Harris  v.  Fly,  7 
Paige,  421;  Burrill  v.Shiel,  2  Barb.,  457. 

As  to  the  construction  of  "Failure  of  issue,"  "dy- 
ing utithout  issue,"  etc.,  see.  also,  Morris  v.  Beyea,  13 
N.  Y.,  273:  Moffat  v.  Strong,  10  Johns.,  12;  Dumond 
v.  Stringham.  26  Barb.,  104;  Moore  v.  Howe,  4  T.  B. 
Mon.  (Ky.).  199 ;  Hollett  v.  Pope,  3  Har.  (Del).  542. 

An  executory  devise  limited  to  take  effect  on  an  in- 
definite failure  of  issue  is  void  as  creating  a  perpetu- 
ity. See  Miller  v.  Macomb.  26  Wend.,  229,  note. 
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fore  the  period  specified,  his  representatives  are  en- 
titled to  the  money.  But  where  the  legacy  is  given 
when  the  legatee  shall  attain,  or  provided  he  doea 
attain  the  age  of  21,  time  is  of  the  substance  of  the 
gift,  and  the  legacy  does  not  vest  until  the  contin- 
gency happens. 

But  even  where  the  legacy  is  given  when  the  leg- 
atee attains  the  age  of  21,  if  the  devisor  directs  the 
interest  of  the  legacy  to  be  applied  in  the  meantime 
for  the  benefit  of  the  legatee,  there  being  an  abso- 
lute gift  of  the  interest,  the  principal  will  be  deemed 
to  have  vested. 

So  the  legacy  will  be  deemed  vested,  if  it  be  left 
to  the  discretion  of  a  trustee  to  pay  the  legacy  sooner 
than  the  time  specified  in  the  will ;  and  it  seems  that 
the  mere  appointment  of  a  trustee  for  the  legatee 
during  the  minority  will  have  the  same  effect. 

Where  the  words  of  a  limitation  over  of  personal 
property  are  such  as  would  create  an  estate  tail  in 
the  legatee  first  named,  was  real  estate  the  subject 
of  the  limitation,  the  gift  to  the  first  legatee  is  ab- 
solute, by  operation  of  law.  notwithstanding  the 
manifest  intent  of  the  devisor  to  the  contrary:  such 
intent  being  in  contravention  of  the  settled  rules  of 
law,  must  yield  to  the  law. 

The  rule  is  the  same, whether  the  estate  tail  is  cre- 
ated by  express  words,  or  by  implication. 

Chattels  or  money  may  be  limited  over  after  a 
life  estate,  but  not  after  a  gift  of  the  absolute  prop- 
erty. 

Previous  to  the  Revised  Statutes  of  this  State,  the 
terms  "failure  of  Issue,"  or  "dying  without  issue," 
meant  "  an  indefinite  failure  of  issue.  "  The  terms 
are  legal  and  "technical,  growing  out  of  the  [*26O 
Statute  de  Denis ;  one  object  of  which  was  to  secure 
to  the  donor  of  lands,  who  had  granted  the  same  to 
the  donee  and  the  heirs  of  his  body,  the  reversion  of 
the  land  on  the  failure  of  issue,  and  the  uniform 
construction  of  which  statute  was,  that  there  could 
be  no  reversion,  so  long  as  the  issue  of  the  grantee 
had  issue ;  or,  in  other  words,  that  to  entitle  the  re- 
versioner  to  the  land,  there  must  be  an  indefinite 
failure  of  issue. 

Consequently,  an  executory  devise,  limited  upon 
a  general  failure  of  issue.  Is  void,  because  limited 
upon  an  event  which  may  not  happen  within  the 
compass  of  a  life  or  lives  in  being  and  21  years  and 
9  months  afterwards,  a  period  beyond  which  an  ex- 
ecutory devise  cannot  extend;  and  as  the  event  may 
exceed  the  prescribed  limits,  it  Is  void  at  its  com- 
mencement, let  the  fact  turn  out  as  it  may. 

The  words  "dying  without  leaving"  issue  have  no 
other  or  different  import  than  the  words  "dying 
without  issue ;"  in  either  case  they  mean  "an  in- 
definite failure"  of  issue. 

If.  however,  there  be  any  additional  clause,  word 
or  circumstance,  which  clearly  and  plainly  denotes 
an  intention  to  restrict  the  dying  without  issue  to 
the  death  of  the  first  taker,  the  technical  sense  will 
not  be  adhered  to,  but  the  intention  will  prevail— as 
where  the  limitation  over  is  to  the  survivor,  to  chil- 
dren, to  executors,  or  where  the  words  are,  dying 
without  issue  in  the  lifetime  of  the  brother  of  the 
first  taker,  in  whose  favor  the  limitation  is  created. 

A  testator  directed  that,  immediately  after  his  de- 
cease, the  sum  of  $20,000  should  be  placed  at  inter- 
est in  the  name  of  his  infant  daughter  E.  E.,  either 
on  public  or  private  securities,  and  that  the  interest 
or  income  thereof  should  be  received  by  his  execu- 
tors as  the  guardians  of  the  estate  of  his  daughter 
during  her  minority— $500  of  the  interest  to  be  paid 
annually  to  his  wife,  to  be  appropriated  to  the  edu- 
cation and  maintenance  of  the  daughter  during  her 
minority,  unless  she  should  marry  before  she  ar- 
rived at  full  age,  in  which  case  the  whole  of  the  in- 
terest or  income  to  be  paid  to  her.  He  also  directed 
that  the  residue  of  the  interest  of  the  sum  invested, 
over  and  above  the  $500,appropriated  for  education, 
etc..  should  also  be  invested,  and  then  that  the  whole 
of  the  principal  sum,  together  with  the  accumula- 
tion of  the  interest  thereof,  should  be  at  the  free  and 
absolute  disposal  of  his  daughter  after  she  should 
attain  the  age  of  21.  He  also  directed,  that  if  his 
daughter  should  die  during  her  minority  leaving 
lawful  issue,  such  issue  should  be  entitled  to  that 
portion  of  his  estate  by  his  will  intended  to  be  given 
to  her  provided  she  should  attain  the  age  of  21 ;  if 
one,  the  whole,  and  if  more  than  one.share  and  share 
alike ;  but  if  she  died  before  she  arrived  at  that  age. 
and  without  leaving  lawful  issue,  then  he  directed 
the  $20,000,  with  the  additions  to  be  made  by  the  ac- 
cumulation of  interest,  to  be  distributed  as  directed 
respecting  the  residue  of  his  estate  On  appeal  from 
a  decree  of  chancery,  it  was  held  that  the  legacy  of 
$20,000,  with  the  interest  thereof,  was  a  vested  leg- 
acy, and  that  the  limitation  over  in  favor  of  the 
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residuary  legatees  was  void  as  repugnant  to  the 
former  provisions  of  the  will ;  and  it  was  further 
held,  that  if  the  terms  of  the  will  could  be  consid- 
261*]ered  as  conferring  *only  a  life  interest  in  E.  E., 
the  subsequent  limitation  over,  being  upon  an  in- 
definite failure  of  issue,  was  too  remote  and,  there- 
fore, void  as  an  executory  devise. 

Citations— 1  Ves.,  9, 118, 133,  154  ;  3  Atk.,  282, 423. 
509,  645  ;  Bro.  Ch.  Gas.,  104,  105.  298 ;  4  Ves.,  58,  400. 
404.  406,  409  ;  3  Bro.  Ch.  Gas.,  471 ;  6  Ves.,  239 ;  3  Bro- 
P.  C.,  257,  337  ;  2  Vern.,  508,  693 ;  1  Atk.,  510,  512 ;  2 
Bro.  Ch.  Cas.,  37, 127, 558,  577 :  3  Ves.,  99, 203,  324,  363, 
364 ;  7  Ves.,  391,  422 ;  8  Vin.,  103 ;  5  Geo.,  2  ;  1  Jac.  & 
\V..  154 ;  2  Kent,  Com.,  352,  353,  354 ;  10  Johns.,  16, 19  ; 
16  Johns.,  382, 537, 584;  13  Edw.  I.,  ch.  1, 1285;  2  Fearne, 
1.  2 ;  6  Crui.,  tit.  32,  Devise,  ch.  17 ;  5  Mass.,  500,  504, 
505 ;  6  Crui.,  290  ;  9  East,  382 ;  9  Co.,  127 ;  Cro.  Jac., 
448,  590 ;  IP.  Wms.,  663,  664  ;  3  P.  Wms.,  258  ;  2  Atk., 

308,  313,  647  ;  Cowp.,  410 :  2  T.  R.,  720  ;  3  T.  R.,  143  ;  7 
T.  R.,  589 ;  6  T.  R.,  313 :  9  Ves.,  203,  580 ;  6  Bro.  P.  C., 

309,  318,  450  ;  3  Atk..  449  ;  17  Ves.,  479 ;  1  East,  230 ;  12 
East,  254  ;  1  Com.,  372  ;  6  Taunt.,  264  ;  2  Fearne,  260, 
•Ml,  275;  4  Maule  &  S.,  62;  1  Johns.,  440 ;  3  Johns.,  292: 
11  Johns.,  337  ;  2  Cow.,  333 ;  1  Mas.,  224 ;  2  Munf .,  479; 
2  Desaus,  113;  3  Desaus,  259:  7  Bro.  P.  C.,  453;  1  Madd., 
252, 256,  488  ;  1  Sim.  &  S.,  487  ;  3  Fitz.,  314  ;  Vin.  Abr., 
Devise.  103,  pi.  50 ;  1  Jacob.  415 ;  Fearne,  Rem.,  126;  1 
Bay.,  88;  Doug.,  327;  3  J.  J.  Marsh.,  91;  4  Kent, Com., 
276 ;  3  Paige,  30. 

A  PPEAL  from  chancery.  John  Ellis,  July 
IX  5,  1811,  made  his  last  will  and  testament, 
whereby,  after  directing  the  payment  of  his 
debts,  and  a  specific  bequest  to  his  wife,  of  his 
household  furniture,  plate,  etc.,  he  orders  and 
directs  that  immediately  after  his  decease,  the 
sum  of  $20,000  be  placed  at  interest,  on  bond 
and  mortgage,  or  invested  in  bank  stock,  or 
the  public  debt  of  the  U.  S.,  or  such  other  se- 
curities as  his  executors  should  think  advis- 
able, such  securities  to  be  taken  in  the  names 
of  his  executors,  and  that  the  pay  over  the  in- 
terest or  income  of  the  $20,000  to  his  wife, 
Mary,  during  her  natural  life,  for  her  sole  and 
separate  use  and  disposal,  and  without  being 
subject  to  the  control,  or  liable  for  the  debts 
of  any  future  husband  of  his  wife;  and  he  au- 
thorized his  wife,  by  her  last  will  and  testa- 
ment, to  dispose  of  the  said  sum  of  $20,000, 
after  her  decease,  to  and  among  such  of  his 
children  as  might  be  then  living,  or  the  lawful 
issue  of  such  of  them  as  might  have  previously 
died;  but  if  she  died  without  making  such  ap 
pointment  or  will,  then  he  directed  that  the 
$20,000,  together  with  the  interest  which  might 
accrue  after  the  death  of  his  wife,  should  be 
distributed  in  the  manner  afterwards  directed, 
respecting  the  residue  of  his  estate.  Then  fol- 
lowed a  clause  in  these  words  :  Item.  My  will 
further  is,  that  immediately  after  my  decease, 
the  further  sum  of  twenty  thousand  dollars, 
of  like  lawful  current  money  of  the  United 
States,  be  placed  at  interest  in  the  name  of  my 
infant  daughter  Eliza  Emily,  cither  on  bond 
and  mortgage,  or  public  or  private  securities, 
at  the  discretion  of  my  said  executors,  or  such 
of  them  as  shall  take  upon  themselves  the  ex- 
ecution of  this  my  will,  and  that  the  interest  or 
income  of  the  said  sum  be  received  by  my  said 
executors,  or  such  of  them  as  shall  take  upon 
themselves  the  execution  of  this  my  will,  as 
the  guardians  of  the  estate  of  my  said  infant 
daughter,  during  her  said  minority,  and  that 
my  said  executors  do  pay  out  of  the  said  inter- 
est or  income  the  sum  of  five  hundred  dollars 
262*]  annually  to  my  said  wife,  to  be  *ap- 
propriated  by  her  to  the  education  and  main- 
tenance of  my  said  daughter  Eliza  Emily,  dur- 
ing the  minority  of  my  said  daughter,  unless 
my  said  daughter  shall  marry  before  she  ar- 
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rive  at  full  age;  in  which  case  my  will  is,  that 
my  said  executors  do  pay  the  whole  of  the  in- 
terest or  income  of  the  said  sum  of  twenty 
thousand  dollars,  as  also  the  interest  or  income 
of  such  sum  as  shall  be  added  thereto,  as  is 
herein  afterwards  provided,  after  the  intermar- 
riage of  my  said  daughter  Eliza  Emily,  if  such 
event  should  happen  during  her  minority,  to 
my  said  daughter.  And  my  will  further  is, 
that  until  the  marriage  of  my  said  daughter, 
or  until  she  shall  arrive  at  the  age  of  twenty- 
one  years,  which  ever  shall  first  happen,  the 
residue  of  the  interest  or  income  of  the  said 
sum  of  twenty  thousand  dollars,  over  and  above 
the  sum  of  five  hundred  dollars  herein  before 
appropriated  for  the  education  and  mainte- 
nance of  my  said  infant  daughter,  be  also  placed 
at  interest,  or  invested  in  public  or  other  secu- 
rities, at  the  discretion  of  my  said  executors, 
in  the  name  of  my  said  infant  daughter  ;  and 
that  the  whole  of  the  said  principal  sum,  to- 
gether with  the  accumulation  of  the  interest 
thereof,  be  at  her  own  free  and  absolute  dis- 
posal, after  she  shall  attain  the  age  of  twenty 
one  years;  and  in  case  my  said  daughter  Eliza 
Emily  shall  die  during  her  minority,  leaving 
lawful  issue,  then  my  will  is,  that  such  issue 
shall  be  entitled  to  that  portion  of  my  estate  as 
is  herein  intended  to  be  given  to  my  said 
daughter,  Eliza  Emily,  provided  she  shall  at- 
tain the  age  of  twenty-one  years,  if  one  the 
whole,  and  if  more  than  one,  share  and  share 
alike.  But  in  case  my  said  daughter,  Eliza 
Emily,  shall  die,  before  she  arrive  at  the  age 
of  twenty-one  years,  and  without  leaving  law 
ful  issue,  then  my  will  further  is,  that  the  said 
sum  of  $20,000,  with  such  additions  as  may 
be  made  thereto  by  the  accumulation  of  the 
interest  or  income  thereof,  be  distributed  as 
is  herein  afterwards  directed  respecting  the 
residue  of  my  estate."  Next,  the  testator,  after 
making  a  provision  for  the  payment  of  an  an- 
nuity to  a  servant  during  life,  directs  his  exec- 
utors to  pay  one  third  part  of  the  rents,  in- 
terest and  income  of  the  residue  of  his  estate, 
real  and  personal  to  his  daughter,  Mary  Bell, 
the  wife  of  Isaac  Bell,  during  her  natural  life, 
and  *after  her  death,  to  the  guardians  [*263 
of  her  child  or  children  that  might  be  then 
living,  during  the  minority  of  such  children  ; 
and  after  the  child  or  children  of  his  daughter, 
Mary,  if  any  should  be  living  at  the  time  of 
her  death,  shall  respectively  arrive  at  full  age, 
then  such  child  or  children  to  be  entitled  to  re- 
ceive and  take,  if  one  the  whole,  if  more  than 
one,  share  and  share  alike,  such  portion  of  his 
estate  the  interest  or  income  of  which  was  di- 
rected to  be  paid  to  his  daughter,  Mary;  and 
in  caseof  the  death  of  his  daughter,  Mary, with- 
out leaving  lawful  issue,  then  the  portion  of 
his  estate  intended  for  her  and  her  children  to 
be  equally  divided  among  such  of  his  other 
children  as  should  be  then  living,  and  in  case 
of  their  death  to  their  issue.  Out  of  one  other 
third  part  of  the  rents.,  interest  and  income  of 
the  residue  of  his  estate,  he  directed  his  exec- 
utors to  pay  to  his  son,  Henry,  $1,000  a  year; 
the  residue  of  the  rents,  interest  and  income  of 
the  said  third  part  of  the  residue  of  his  estate 
over  and  above  the  $1,000,  to  be  added  to  such 
third  part  until  Henry  should  arrive  at  the  age 
of  25,  when  the  whole  of  the  third  part  of  the 
residue  of  the  estate,  with  the  accumulation  of 
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the  interest  thereof  to  be  paid  to  him;  and  out 
of  the  rents,  interest  and  income  of  the  remain- 
ing third  part  of  the  residue  of  his  estate,  he 
directed  his  executors  to  pay  $500  yearly  to  his 
wife,  for  the  education  and  maintenance  of  his 
son,  John,  until  he  should  arrive  at  the  age  of 
21,  and  the  residue  of  the  income  of  such  third 
part  to  be  invested  in  securities  until  John  ar- 
rived at  that  age,  when  the  whole  of  such  third 
part,  with  the  accumulation  of  interest  to  be 
paid  to  him.  And  in  case  either  or  both  of  his 
sons  should  die  before  they  respectively  ar- 
rived at  the  age  when  they  would  be  entitled  to 
the  principal  of  the  sums  bequeathed  to  them, 
and  without  leaving  lawful  issue,  their  shares  to 
be  distributed  in  like  manner  as  provided  for  the 
distribution  of  the  share  of  Mary  and  her  chil- 
dren, in  case  she  should  die  without  leaving 
lawful  issue  living  at  the  time  of  her  death  ; 
and  if  the  sons  died  before  arriving  at  the  pe- 
riod specified  when  they  would  be  entitled  to 
the  principal  designed  for  them,  leaving  law- 
ful issue,  then  such  issue  to  be  entitled  to  the 
portion  of  the  estate  intended  to  be  given  to 
the  sons.  To  enable  the  executors  to  make 
distribution  as  by  the  will  directed,  the  testa- 
iiO-fc*J  tor  *empowered  them  to  sell  and  con- 
vey his  real  estate,  and  appointed  his  wife 
guardian  of  the  persons  of  his  children,  during 
their  minorities.  The  testator  died,  and  in 
Aug.,  1811,  his  wife  and  two  others  of  the  ex- 
ecutors proved  the  will.  July  11,  1826,  Eliza 
Emily,  one  of  the  daughters  of  the  testator  in- 
termarried with  M.  C.  Paterson,  Esq.,  the  ap- 
pellant in  this  case,  and  Aug.,  16,  1827,  be- 
fore attaining  the  age  of  21,  she  died  intestate, 
without  leaving  or  having  had  any  issue.  John 
Ellis,  the  legatee,  on  coming  of  age,  required 
payment  of  his  share  of  the  estate  under  the 
wiM.  and  Paterson,  the  husband  of  Eliza  Emily, 
claimed  to  be  entitled  to  the  $20,000  directed 
to  be  invested  in  her  name,  and  to  the  accum- 
ulation of  interest  thereon.  Whereupon  the 
executors  filed  a  bill  in  chancery,  making  M. 
O.  Paterson,  defendant,  stating  that  on  the 
death  of  the  testator,  the  executors  took  into 
their  possession  the  property  and  effects  belong- 
ing to  the  testator,  and  had  duly  proceeded  in 
the  administration  thereof,  by  investing  the 
property,  discharging  debts,  etc., and  otherwise 
executing  and  performing  the  trusts  expressed 
in  the  will ;  that  Henry  Ellis,  after  attaining 
the  age  of  25,  had  departed  this  life;  that  John 
Ellis,  on  attaining  his  age  of  21,  had  required 
payment  of  his  share  of  the  estate,  and  that  the 
appellant  had  interposed  his  claim  as  above 
stated;  wherefore  they  prayed  the  direction  of 
the  Chancellor  as  to  the  distribution  of  the  es- 
tate. The  appellant  put  in  his  answer,  admit- 
ting all  the  facts  set  forth  in  the  bill,  and  stat- 
ing that  Oct.  18, 1827,  administration  of  all  and 
singular  the  goods,  chattels,  credits  and  effects 
of  his  late  wife,  Eliza  Emily,  was  granted  to 
him  by  the  surrogate  of  N.  Y. ;  by  virtue  of 
which,  and  of  the  rights  acquired  by  his  mar- 
Tiage,  he  claimed  the  legacy  of  $20,000,  with 
the  accumulation  thereof.  The  cause  was 
heard  on  bill  and  answer,  and  the  Chancellor 
decreed  that  upon  the  death  of  Eliza  Emily, 
the  $20,000  directed  to  be  invested  in  her  name, 
fell  into  and  became  part  of  the  residuary  es- 
tate of  the  testator,  and  directed  it,  with  the 
accumulations  thereof,  to  be  distributed  as 
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specified  in  the  will  of  the  testator,  in  respect  to 
his  residuary  estate,  and  that  the  costs  of  both 
parties  be  paid  out  of  the  estate  of  the  testator. 
*The  following  is  the  opinion  which  [*265 
was  delivered  by  the  Chancellor,  on  the 
making  of  his  decree. 

"  The  intention  of  the  testator,  so  far  as  the 
same  can  be  ascertained  from  the  will,  must 
govern,  in  deciding  whether  the  legacy  to  Mrs. 
Paterson  was  vested  or  contingent;  but  there 
is  nothing  in  the  will  in  this  case  which  tends 
to  show  what  was  the  actual  intention  of  the 
testator.  I  think  it  may  be  taken  for  granted 
he  was  not  aware  of  the  legal  distinction  be- 
tween vested  and  contingent  legacies,  and  the 
limitation  inserted  therein  rendered  the  dis- 
tinction immaterial  in  this  case,  provided  the 
limitation  was  valid,  according  as  the  testator 
intended  it  to  take  effect.  He  intended  his 
daughter  should  have  the  income  of  the  leg- 
acy for  her  support  while  under  age;  and  that 
she  should  have  the  principal  paid  to  her  when 
she  was  21.  If  she  had  died  under  age,leaving 
children,  he  intended  they  should  have  the 
legacy ;  and  if  she  died  without  issue  before 
that  time,  he,  unquestionably,  meant  it  should 
sink  into  the  general  residue,  to  be  distributed 
therewith.  I  think  the  legal  effect  of  separating 
this  $20,000  from  the  mass  of  his  estate,  and 
directing  it  to  be  placed  out  at  interest  in  the 
name  of  the  legatee,  and  under  the  care  of  the 
executors  as  her  guardians,  was  to  render  it  a 
vested  legacy  in  the  daughter,  payable  at  a  fut- 
ure day,  but  subject  to  the  limitation  contained 
in  the  latter  clause  of  his  bequest.  But  the  con- 
clusion at  which  I  have  arrived  on  the  second 
point  raised  in  this  cause,  renders  it  unneces- 
sary for  me  to  examine  the  first  point  more 
minutely. 

The  testator  directs,  that  in  case  his  daughter 
died  before  she  arrived  at  the  age  of  21  years, 
and  without  leaving  lawful  issue,  that  then  the 
amount  of  this  legacy  should  be  distributed  in 
the  manner  directed  in  the  will  as  to  the  gen- 
eral residue  of  his  estate.  The  defendant  con- 
tends that  the  lintttation  over  is  after  an  in- 
definite failure  of  issue,  and  is,  therefore,  void 
as  being  too  remote.  The  executors  insist  that 
the  limitation  refers  to  a  failure  of  issue  at  the 
death  of  the  legatee,  and  that  it  is  valid  for  that 
reason.  This  same  question  came  before  me  in 
a  recent  case,  Rathbone  v.  Dyckman,  Oct.  18, 
*1831, where  the  will  contained  a  devise  [*266 
and  bequest  of  real  and  personal  estate  in  the 
same  clause;  and  upon  an  examination  of  the 
authorities,  I  came  to  the  conclusion  that  the 
words,  'without  leaving  lawful  issue,'  as  to  the 
personal  estate,  meant  without  lawful  issue  at 
the  death  of  the  legatee,  and  that  the  limitation 
over  was  valid;  and  as  to  the  real  estate,  al- 
though contrary  to  common  sense  and  the  nat- 
ural meaning  of  the  words  used,  I  found  my- 
self compelled  by  fhe  settled  law  of  the  land  to 
decide  that  the  same  words  meant  an  indefinite 
failure  of  issue,  and  created  an  estate  tail, 
which  was  turned  into  a  fee  simple  by  the  op- 
eration of  the  statute.  The  authorities  referred 
to  in  that  case,  were  Atkinson  v.  Hutchinson,  3 
P.  Wms.,  258  ;  Forth  v.  Chapman,  1  Id.,  664; 
Ooodtitle  v.  Pegden,  2  T.  R.,  720;  Martin  v. 
Long,  Prec.  in  Ch.,  15;  Sheppard  v.  Letting- 
ham,  Arab.,  122 ;  Crook  v.  De  Vaudy,  9  Ves., 
204;  Newton  v.  Griffith,  1  Harr.  &  Q.,  Ill;  Cud- 
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worth  v.Adm'rs  of  Hall,  3  Desaus.,  256;  2  Ves., 
Sr.(  180,  616;  Cowp.,  410  ;  1  East,  229,  263  ; 
Com.,  372;  6  T.  R.,  314. 

Although  I  did  not  attempt  to  show  how  both 
these  principles  of  construction  could  be  recon- 
ciled with  common  sense,  I  found  it  my  duty 
to  leave  the  law  as  it  had  been  settled  and  acted 
on  for  more  than  a  century, congratulating  my- 
self upon  the  fact  that  the  Legislature  had  seen 
the  absurdity  of  giving  a  different  construction 
to  the  same  words  in  a  will  when  applied  to 
real  and  personal  estate.  The  construction  con- 
tended for  by  the  complainants  in  this  cause  is 
the  natural  sense  of  the  words,  and  the  sense 
in  which  the  testator  intended  to  use  them;  and 
this  is  the  construction  given  to  them  in  the 
Revised  Statutes.  1  R.  8.. 724,  sees.  22,  23;  Id., 
773,  sees.  1,  2. 

It  is  not  stated  in  the  pleadings  whether  Mrs. 
Paterson  died  before  or  after  her  brother.  If 
she  died  bef ore.as  the  limitation  over  was  valid, 
the  husband  is  not  entitled  to  any  part  of  the 
estate.  If  she  died  afterwards,  the  defendant 
would  be  entitled  to  her  distributive  share  of 
the  brother's  estate,  providing  he  died  without 
issue. 

The  decree  must  be  entered  accordingly;  and 
I  think  this  is  a  case  in  which  the  costs  of  all 
the  parties  should  be  paid  out  of  the  estate." 
267*]     *The  cause  here  was  argued  by, 

Messrs.  B.  F.  Butler  and  J.  Duer,  for  the 
appellant. 

First.  The  legacy  in  question  was  vested  in 
Mrs.  Paterson,  and  did  not  lapse  by  her  death 
under  age. 

1.  Time,  in  this  case,  was  annexed  to  the 
payment  of  the  legacy,  and  not  to  the  gift. 

2.  The  legacy  was  separated  from  the  rest 
of  the  estate,  and  made  a  distinct  fund. 

3.  The  investment  was  to  be  in  the  name  of 
the  daughter,  the  legatee  ;  and  though  the  ex- 
ecutors were  to  receive  and  apply  the  interest 
until  the  legatee  became  of  age,  they  were,  in 
this  respect,  to  act  merely  as  guardians  of  her 
estate. 

4.  There  was  an  immediate  gift  of  a  portion 
of  the  interest  to  the  legatee;  and  in  case  of 
her  marriage  under  age,  the  whole  interest  was 
to  be  paid  to  her. 

Second.  The  legacy  so  vested  in  Mrs.  Pat- 
erson, was  not  devested  by  her  death;  the  lim- 
itation over  in  favor  of  the  residuary  legatees, 
being  void,  because  repugnant  to  the  former 
provisions  of  the  will,  which,  by  their  neces- 
sary legal  effect  vested  in  the  husband  of  the 
legatee  an  absolute  power  of  disposition  as  to 
the  whole  fund. 

1.  At  common  law  there  can  be  no  remain- 
der of  a  chattel  interest,  but  every  gift  or  be- 
quest of  a  chattel,  for  any  period  of  time, how- 
ever short,  passes  the  absolute  property. 

2.  A  distinction,  however,  was  early  intro- 
duced, between  the  bequest  of  the  use  of  a 
chattel  and  of  the  thing  itself,  and  the  rule  of 
the  common  law  was  so  far  changed  that  where 
the  use  only  was  given  to  the  first  taker,  a  sub- 
sequent limitation  was  held  to  be  valid. 

3.  Availing  themselves  of  this  distinction, 
courts  of  equity  in  modern  times  have  sup- 
ported future  limitations  of  personal  property, 
confined  to  the  period  allowed  by  law,  in  all 
cases  where  the  terms  of  the  bequest  have  been  _ 
such  as  to  admit  of  the  construction  that  the  ' 
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use  only  was  intended  to  pass.  And  in  such 
cases,  they  give  effect  to  the  bequest  by  hold- 
ing, that  though  the  thing  itself  be  given,  yet 
the  use  only  shall  pass. 

4.  But  where  the  terms  of  the  bequest  are 
such  as  clearly  vest  in  the  first  taker  the  legal 
title  or  right  of  property,  the  rule  of  the  com- 
mon law  still  applies,  and  renders  void  every 
subsequent  limitation. 

5.  Nor  is  it  in  such  cases  necessary,  in  order 
to  avoid  the  future  limitation,  that  'the  power 
of  disposition  should  be  given  to  the  first  tak- 
er; it  is  sufficient  if  the  terms  are  such  as  by 
their  necessary  legal  effect  vest  in  him  the  right 
of  property,  from  which  the  jus  disponendi,  or 
power  of  disposition  in  cases  of  chattels  is  in- 
separable. 

6.  In  the  present  case,  as  the  terms  of  the 
will  vest  the  whole  fund  in  Mrs.  Paterson,  as 
her  estate,  the  powers  of  the  executors  as  her 
guardians,  ceased  on  her  marriage,  and  the- 
right  of  property  then  passed  to  her  husband; 
and  the  only  mode  by  which  the  testator  could 
have  prevented  such  a  result,  was  by  interpos- 
ing trustees,  and  vesting  in  themthe'legal  title. 

7.  The  limitations  over  in  favor  of  the  resi- 
duary legatees,  are  therefore  void,  as  incon- 
sistent with  the  absolute  interest  which  the  ap- 
pellant by  his  marriage  acquired. 

Third.  The  limitation  over  is  upon  the  in- 
definite failure  of  issue  and,  therefore,  void, as 
too  remote. 

First.  The  general  rule  of  the  common  law 
as  settled  by  the  decision  of  the  House  of  Lords 
shortly  before  the  American  Revolution,  is, 
that  those  words,  which,  in  reference  to  real 
estate,  would,  either  directly  or  constructively, 
give  an  estate  tail  in  such  real  estate,  will, 
when  used  in  respect  to  terms  for  years,  chat- 
tels, money,  or  other  personal  estate,  give  the 
absolute  interest  in  such  personal  estate. 

And  this  decision,  though  contrary  to  a  few 
prior  cases,  was  in  accordance  with  the  ancient 
principles  of  the  common  law,  forbidding  re- 
mainders in  personal  property,  and  all  such 
limitations  thereof  as  tend  to  perpetuities  ;  was 
agreeable  to  the  weight  of  former  authorities; 
has  been  followed  ii 
sequent 
the  undoubted  law. 

It  has  also  been  repeatedly  recognized  in  the 
United  States,  and  followed  in  every  American 
case  in  which  the  point  has  been  distinctly  and 
necessarily  presented  for  adjudication. 

Second.  The  limitation  over  in  the  present 
case, is  in  the  following  words:  "In  case  my  said 
daughter,  E.  E.,  shall  die  before  she  arrive  at 
the  age  of  21  years,  and  without  leaving  law- 
ful issue,  then,"  etc.  These  words  mean,  in 
their  true  legal  sense,  an  indefinite  failure  of 
issue;  and  as  the  law  of  this  State  stood  at  the 
time  of  the  testator's  death,  they  would  give 
an  estate  tail  in  real  and,  consequently,  an  ab- 
solute interest  in  personal  estate. 
XI)  Nothing  is  better  settled,  than  that  the  words 
"dying  without  issue,"  when  not  restricted  by 
some  additional  clause,  word  or  circumstance- 
have  a  defined  technical  sense  directly  opposed 
to  their  natural  import — that  is  to  say,  that  in 
the  judgment  of  law  they  mean  an  indefinite 
failure  of  issue. 

(2)  This  sense  is  given  to  them  when  used  itt 
reference  to  personal  estate  exclusively,  as- 
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well  as  when  used  in  reference  to  real  estate 
alone,  or  to  both  real  and  personal  estate. 

(3)  This  rule  was  so  firmly  established  both 
as  to  real  and  personal  estate,  that  the  power 
of  the  Legislature  was  alone  deemed  compe- 
tent to  change  it. 

(4)  The  technical  sense,  though  contrary  to 
what  may  in  most  instances  be  presumed  to 
have  been  the  actual  intent  of  the  party,  is  to 
be  followed  in  all  cases  arising  before  the  new 
statute;  because  it  is  one  of  those  rules  of  prop- 
erty which  were  confirmed  and  secured  by  the 
Constitution,  and  which  could  only  be  altered 
by  the  Legislature. 

(5)  The  recent  enactments  of  the  Legisla- 
ture on  this  subject,  whilst  they  have  settled 
the  law  in  future  cases,  have  also  removed  all 
necessity  or  inducement  for  departing  from  the 
legal  sense  of  the  terms  employed. 

(6)  If  there  be  any  additional  clause,  word 
or  circumstance,  which  clearly  and  plainly  de- 
notes an  intention  to  restrict  the  dying  without 
issue  to  the  death  of  the  first  taker,  then  the 
technical  sense  will  not  be  adhered  to;  but  the 
intention,  thus  clearly  expressed,  to  make  the 
limitation  over  dependent  on  a  definite  failure 
of  issue,  will,  in  all  cases,  whether  of  real  or 
personal  estate,  or  of  both,  prevail. 

(7)  In  many  of  the  cases,  the  nature  of  the 
property  and  the  situation  or  description  of  the 
parties  who  are  to  take  under  the  limitation 
over,  have  furnished  satisfactory  evidence  that 
the  testator  intended  a  definite,  and  not  a  gener- 
al failure  of  issue.  But  in  the  present  case, there 
is  no  room  for  any  such  argument  or  inference, 
the  property  being  money  on  bond  and  mort- 
gage or  in  the  stocks,  which  is  capable  of  in- 
definite transmission;  and  the  limitation  over 
being  not  to  certain  persons  in  existence,  but 
to  those  who  may  ultimately  be  entitled  as  res- 
iduary legatees. 

(8)  There  is,  therefore,  nothing  to  restrict 
the  dying  without  issue  to  the  period  of  the 
death  of  E.  E.  except  the  single  term  "  leav- 
ing."   It  is  not  suggested  by  the  court  below, 
that  the  addition  of    this  word   "leaving" 
would,  of  itself,  alter  the  natural  import  of  the 
phrase  "dying  without  issue  ;  "  and  unless  it 
can  be  shown  by  fair  reasoning,  that  such  is 
its  effect,  then  it  will  result,  as  a  necessary  con- 
sequence of  the  rule  above  stated,  that  the 
court  should  have  decreed  that  the  limitation 
over  was  void,  precisely  as  if  the  word  "  leav- 
ing "  had  not  been  employed. 

(9)  That  no  such  effect  can.  by  any  fair  proc- 
ess of  reasoning,  be  ascribed  to  the  word  "  leav- 
ing," is  evinced  by  the  admitted  fact  that  the 
insertion  of  that  word  in  the  phrase  "dying 
without  issue,"  when  used  as  to  real  estate,  has 
never  been  held  sufficient,  in  any  case  of  au- 
thority, to  restrict  the  general  words. 

(10)  The  like  is  to  be  observed  or  the  stronger 
word  "  having,"  which  has  always  been  held 
when  used  in  reference  to  real  estate,  or  to  real 
and  personal,  to  be  within  the  technical  rule. 

(11)  The  cases  cited  by  His  Honor,  the  Chan- 
cellor, in  which  the  term  "  leaving"  was  used, 
will  be  found  to  have  been  decided  not  on  the 
effect  of  that  word  in  particular,  but  some  of 
them  on  the  natural  sense  of  the  words  "  dying 
without  issue,"  supported  by  the  peculiar  pen- 
ning of  the  wills  in  question,  or  by  inferences, 
in  favor  of  the  natural  sense,  drawn  from  the 
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nature  of  the  property  or  the  character  of  the 
persons  who  were  to  take  under  the  limitation* 
over;  and  others  again  on  the  further  ground 
that  words  and  phrases  which,  according  to 
their  settled  legal  sense,  meant  an  indefinite 
failure  of  issue  and,  therefore,  created  an  es- 
tate tail  when  used  as  to  real  estate,  might  yet 
be  construed,  when  applied  to  personal  proper- 
ty, according  to  their  natural  sense  and,  there- 
fore, create  a  good  executory  bequest. 

(12)  The  court  below  has  founded  the  decree 
appealed  from,  exclusively  on  this  distinction; 
and  unless  it  can  be  successfully  maintained, 
the  decree  must  be  reversed. 

Third.  As  to  the  distinction  above  stated, 
the  appellant's  counsel  insisted  as  follows: 

(1)  Its  soundness  was  for  a  long  period  the 
subject  of  conflicting  opinions  in  the  English 
courts,  and  as  it  was  never  adopted  in  this 
Slate  until  the  recent  case  of  Ratiibone  v.  Dyck- 
man,\ls  original  propriety  and  its  present  force 
are,  in  this  court  at  least,  fully  open  to  dis- 
cussion. , 

(2)  It  seems  never  to  have  been  suggested  in 
any  reported  case,  until  taken  by  Ld.  Maccles- 
field,  against  all  the  former  determinations. 

(3)  It  is  repugnant  to  common  sense  ;  sub- 
versive of  all  precision  in  language;  and  could 
not  have  existed  in  the  mind  of  the  testator. 

(4)  And  though  to  some  extent  adopted  or 
recognized  in  a  few  subsequent  cases,  and  fre- 
quently spoken  of  by  judges  and  elementary 
writers,  it  is  now  fully  exploded  in  the  English 
courts. 

(5)  The  easy  and  only  proper  mode  of  avoid- 
ing the  difficulties  and  settling  the  conflict  of 
opinion  by  which  this  distinction  is  embar- 
rassed, and  of  preserving  the  symmetry  of  the 
common  law,  is,  to  resort,  in  cases  arising  un- 
der that  system,  to  its  original  principles,  and 
in  accordance  therewith  to  adhere  to  the  tech- 
nical sense  of  the  words  employed. 

(6)  And  as  the  court  below  fully  admits  that 
those  words  must  have  been  construed,  as  to 
the  real  estate,  to  mean  an  indefinite  failure  of 
issue,  and  to  create  an  estate  tail,  it  ought  to- 
have  decided  that  the  limitation  over  was  void 
in  respect  to  the  legacy  in  question,  and  that 
the  absolute  interest  therein  vested  in  Mrs. 
Paterson. 

Fourth.  It  is  no  objection  to  the  construc- 
tion contended  for,  either  that  the  death  of  the 
legatee,  to  give  effect  to  the  limitation  over, 
was  to  take  place  under  21 ;  or  that  her  issue, 
in  the  event  of  her  leaving  issue,  were  to  take 
share  and  share  alike. 

(1)  The  restriction  of  the  death  to  a  certain 
period  does  not  restrict  the  failure  of  issue  to- 
the  same  period,  for  the  failure  of  issue  may 
be  indefinite,  at  whatever  age  the  party  leaving 
issue  dies. 

(2)  Where  the  first  limitation  is  to  the  issue 
of  the  first  taker  as  tenants  in  common,  with 
a  subsequent  limitation  of  the  fee  upon  an  in- 
definite failure  of  such  issue,  the  first  taker  is- 
held  to  take  an  estate  tail  in  order  to  support 
the  subsequent  limitation. 

(3)  If  the  gift  in  the  present  case  had  been 
real  estate,  the  will  would,  therefore,  have  giv- 
en to  E.  E.  an  estate  tail  therein  and,  conse- 
quently, by  force  of  the  rule  above  insisted  on, 
it  gives  her  an  absolute  interest  in  the  property 
in  question. 
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Mr.  D.  B.  Ogden,  for  the  respondents. 
The  following  opinions  were  delivered: 

By  Chief  Justice  Savage.  The  general 
questions  in  the  case  are:  1.  Whether  the  leg- 
acy vested  in  Mrs.  Paterson;  and,  2.  If  so, 
whether  it  was  or  was  not  devested  by  her  death 
under  age,  and  without  lawful  issue.  Both 
these  questions  depend  much  upon  authority. 
The  intention  of  the  testator  is  always  sought 
for  in  the  construction  of  wills,  and  when  that 
intention  is  ascertained,  it  will  be  executed, pro- 
vided it  is  consistent  with  the  laws  of  the  land. 
It  must  be  constantly  borne  in  mind,  that  from 
the  decisions  of  courts  giving  a  construction  to 
•certain  phrases,  language  of  ten  acquires  a  tech- 
nical meaning,  which  seems  to  be  quite  the  re- 
verse of  the  common  acceptation  of  the  terms. 
If  the  gift  is  absolute,  the  legacy  vests  upon 
the  death  of  the  testator,  with  the  assent  of  the 
•executor,  though  the  time  of  payment  may  be 
postponed;  but  if  the  gift  is  conditional,  de 

E  ending  upon  some  future  contingency,  the 
jgacy  does  not  vest  until  the  contingency  hap 
pens.  The  clause  of  Mr.  Ellis'  will,  to  which 
we  are  now  to  give  a  construction,  contains  no 
absolute  bequest  in  terms,  nor  is  there  any  ex- 
press condition.  We  are,  therefore,  to  collect 
the  intention  from  the  whole  clause,  in  connec- 
tion with  the  whole  will. 

The  clause  commences  with  directions  to  his 
executors  to  set  apart  $20, 000  from  the  body  of 
his  estate  and  invest  in  the  name  of  his  infant 
daughter.  The  preceding  clause  in  the  will  had 
directed  the  executors  to  invest  $20,000  in  their 
own  names  for  the  benefit  of  the  widow.  His 
object  in  that  direction  was  to  place  that  sum  out 
of  the  reach  of  any  future  husband  she  might 
marry,  and  to  prevent  its  going  ultimately  out 
of  his  family;  for  he  gives  his  widow  the  power 
of  disposing  of  that  sum  as  she  pleased  among 
their  children,  but  he  does  not  give  her  the 
money  itself.  When  it  was  manifestly  his  in- 
2G8*]  tention  *that  that  sum  should  remain 
as  a  portion  of  his  estate,  he  directs  it  to  be  in- 
vested in  the  name  of  his  own  representatives 
(his  executors).  When  he  comes,  in  the  clause 
in  question,  to  make  provision  for  his  infant 
daughter,  he  directs  a  different  investment.  It 
is  not  now  in  the  name  of  his  executors.but  in 
her  own  name;  and  the  income  is  all  to  be  ap- 
propriated to  her  benefit,  or  again  invested  in 
her  name,  and  this  to  continue  until  she  shall 
attain  the  age  of  21,  and  then  the  whole  prin- 
cipal and  interest  is  to  be  at  her  own  free 
and  absolute  disposal.  The  testator  does  not 
throughout  make  use  of  the  usual  words  "give 
and  bequeath."  The  interest  is  to  be  received 
by  the  executors,  not  as  executors  of  his  last 
will  and  testament,  but  as  guardians  of  the 
daughter's  estate.  Her  mother  was  guardian 
of  her  person.  Considering  this  clause,  thus 
far  there  seems  nothing  to  raise  a  doubt  of  the 
intention  of  the  testator  to  give  absolutely  the 
legacy  contained  in  it  to  his  daughter,  Eliza 
Emily,  but  not  to  be  at  her  disposal  until  she 
should  be  21  years  of  age.  The  only  doubt  on 
the  subject  arises  from  what  follows.  He  pro- 
vides, that  in  case  of  the  death  of  his  daughter, 
leaving  lawful  issue.such  issue  shall  be  entitled 
to  the  portion  of  his  estate  intended  to  be  given 
to  his  said  daughter,  provided  she  shall  attain 
the  age  of  21  years.  Had  the  legacy  been  given 
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to  her  in  general  terms,  such  as,  "I  give  and 
bequeath  to  my  daughter,  E.  E.,  $20,000,  pro- 
vided she  shall  attain  the  age  of  21  years,"  there 
could  be  no  question  that  the  word  "provided" 
would  import  a  condition;  and  unless  the  leg- 
atee did  attain  the  age  of  21,  the  legacy  should 
not  be  paid;  it  could  not  vest  until  the  con- 
tingency happened.  But  the  whole  clause  must 
be  considered  together.  A  multitude  of  cases 
were  referred  to  as  calculated  to  throw  light 
upon  this  subject,  and  it  will,  therefore,  be 
proper  to  examine  at  least  some  of  them. 

The  first  case  to  which  I  will  advert  is  Fone- 
reauv.  Fonereau,  1  Ves.,  Sr.,  118;  3Atk.,645, 
decided  in  1748.  The  will  was  thus:  "  I  give 
my  grandson,  Claudius  F.,  when  he  shall  at- 
tain 25,  £1,000,  which  I  empower  my  executors 
to  lay  out  in  such  securities  as  they  shall  think 
fit;  and  the  interest  and  income  thereof  to  be 
for  and  towards  his  education  as  they  shall 
think  fit;  and  also  part  of  the  principal  to  put 
him  out  apprentice:  *(he  remainder  to  [*269 
be  paid  him  when  he  shall  attain  25,  and  not 
before."  Ld.  Hardwicke  held  that  this  was  a 
vested  legacy,  and  must  be  paid,  though  the 
legatee  died  before  25;  that  time  was  inserted, 
not  to  postpone  the  vesting  of  the  legacy,  but 
the  payment.  He  conceded  that  a  legacy  giv- 
en barely  at  25  does  not  vest,  time  being  an- 
nexed to  the  substance;  but  if  it  be,  to  be  paid 
at  25,  it  vests  immediately  upon  the  testator's 
death,  time  being  annexed  to  the  execution. 
He  said  when  interest  is  given,  it  vests  the 
principal;  he  also  relied  upon  the  provision  to 
lay  out  part  of  the  principal.  This  is  not  so 
strong  a  case  as  the  one  before  us,  and  yet  Ld. 
Hardwicke  says  :  "This  is  a  very  strong  case 
to  make  it  vested  and  transmissible,  notwith- 
standing the  dying  before  twenty-five."  In 
that  case,  the  executors  were  to  take  the  secu- 
rities, and  I  infer  in  their  own  names,  as  they 
were  prohibited  from  paying  part  till  he  was 
25;  here  the  whole  was  to  be  invested  at  once 
in  the  name  of  the  legatee.  In  Green  v.  Ptffot, 
1  Bro.  Ch.  Cas.,  104,  105,  decided  in  1781,  Ld. 
Pigot  gave  several  legacies  to  be  paid  to  fe- 
males at  21,  or  marriage,  with  four  per  cent, 
interest;  and  if  either  should  die  under  21,  and 
unmarried,  the  legacy  to  the  person  dying 
should  not  be  paid,  but  be  considered  part  of 
the  residue  of  his  personal  estate.  Upon  ap- 
plication, the  money  was  ordered  to  be  paid 
into  the  bank,  though  the  plaintiff  was  under 
21.  Ld.  Thurlow  said,  giving  interest  even  at 
two  per  cent,  vests  the  principal.  In  Monk- 
house  v.  Holme,  1  Bro.  Ch.  Cas.,  298,  decided 
in  1783,  the  sum  of  £800  was  set  apart  for  the 
use  of  the  widow  during  life,  and  to  be  divid- 
ed after  her  death,  £100  to  go  to  Jonathan 
Monkhouse,  who,  however,  died  before  the 
widow.  The  legacy  was  ordered  to  be  paid  to 
his  representatives  by  Lords  Commissioners 
Loughborough,  Ashurst  and  Hotham.  Ld. 
Loughborough  says:  "I  rather  take  the  rule  to 
be,  that  where  the  time  is  annexed  not  to  the 
form  but  to  the  substance  of  the  gift,  then  it 
lapses  by  the  death  of  the  legatee.'  In  Booth 
v.  Booth,  4  Ves.,  Jr.,  400,  406,  409,  decided  in 
1798,  the  testator  gave  the  residue  of  his  estate 
to  trustees  to  invest  the  same,  and  pay  the  div- 
idends to  P.  Booth  and  A.  Booth,  until  their 
respective  marriages,  and  thereupon  to  assign 
their  respective  moieties.  Phebe  died  unmar- 
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27O*]  ried.  *Her  sister  claimed  under  her 
will,  and  the  Master  of  the  Rolls  decided  that 
marriage  was  not  a  condition  precedent,  but 
merely  denoted  the  time  of  absolute  posses- 
sion, and  was  analogous  to  the  specification  of 
a  particular  age  when  the  legacy  should  be 
paid.  In  May  v.  Wood,  3  Bro.  Ch.  Cas.,  471, 
decided  in  1792,  the  testator  made  his  will  as 
follows  :  "  I  give  to  my  daughters,  Mary  and 
Margaret,  the  sum  of  £3.000,  navy  annuities, 
and  all  the  dividends  and  proceeds  arising 
therefrom,  to  be  equally  divided  between  them, 
and  all  my  estate  at  Osyth,  to  be  equally  divid- 
ed between  them  when  they  shall  arrive  at  24 
years  of  age."  This  legacy  was  held  to  vest 
immediately,  and  that  the  time  of  payment 
•only  was  postponed,  and  a  decree  was  made  in 
favor  of  May,  who  married  one  of  the  daugh- 
ters, which  daughter  died  after  the  age  of  21, 
and  before  24.  The  Master  of  the  Rolls,  Sir 
Richard  P.  Arden,  held  that  the  legacy  vested 
in,  presenti,  and  the  age  of  24  was  only  the 
period  when  the  legatee  should  come  into  full 
possession.  He  held  the  rule  to  be,  that  time 
refers  to  the  period  of  payment,  unless  it  clear- 
ly appears  that  the  testator  intended  it  as  a 
condition  precedent ;  and  he  considered  the 
word  "when"  as  not  importing  a  condition.  In 
this  respect,  he  is  supposed  by  his  successor, 
Sir  William  Grant,  to  have  been  not  quite  cor- 
rect. He  considers  it  as  a  condition,  except 
where  it  is  used  for  the  sole  purpose  of  post- 
poning the  time  of  payment;  but  he  held  that  it 
might  be  controlled  and  explained  by  other 
circumstances,  so  as  to  postpone  the  payment 
only,  and  not  the  vesting.  And  in  the  case  of 
Hanson  v.  Graham,  6  ves.,  239,  decided  in 
1801,  where  James  Graham,  by  his  will,  gave 
the  three  children  of  his  daughter,  Mary  Han- 
son, £500  apiece  when  they  should  respective- 
ly attain  their  ages  of  21  years,  or  days  of  mar- 
riage, which  should  first  happen,  and  further 
directed  the  interest  of  the  said  legacies  to  be 
laid  out  for  the  benefit  of  the  legatees,  at  the 
discretion  of  his  executors  and  trustees,  until 
they  should  attain  the  ages  of  21,  or  days  of 
marriage  ;  and  where  one  of  the  legatees  died 
at  the  age  of  9,  the  question  was  whether  this 
legacy  was  vested.  The  Master  of  Rolls  said 
he  should  have  decided  against  the  plaintiffs 
who  claim  the  legacy,  if  it  stood  merely  upon 
the  first  words;  but  he  remarked,  "The  legacv 
271*]  is  accompanied  with  *an  absolute  gift 
of  the  interest,  which,  according  to  the  estab- 
lished rule,  has  the  effect  of  vesting  it."  In 
several  of  these  later  cases,  the  case  of  Love  v. 
L'  Estrange,  3  Bro.  P.  C.,  337,  decided  in  1727, 
was  referred  to.  That  was  the  devise  of  the 
residue  of  the  estate  of  the  testator  to  trustees 
for  the  benefit  of  Walter  Nash.  The  trustees 
were  to  improve  the  same  to  the  best  advantage 
till  Walter  Nash  should  attain  the  age  of  24 
years;  after  the  age  of  21,  he  was  to  receive  an 
annuity  of  £10,  until  his  age  of  24,  and  thence- 
forth the  trustees  held  in  trust  for  him,  his  ex- 
ecutors, administrators  and  assigns.  Walter 
Nash  attained  his  age  of  21,  but  died  before  24, 
intestate.  Ld.  Ch.  J.  King  decided  that  the 
legacy  vested,  and  directed  it  to  be  paid  to  the 
next  of  kin  of  the  legatee;  and  his  decree  was 
affirmed  in  the  House  of  Lords.  In  Steadman  v. 
Palling,  3  Atk.,  423,  Ld.  Hardwicke  states  the 
rule  to  be,  that  if  a  legacy  be  devised  to  one 
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generally,  to  be  paid  or  payable  at  the  age  of 
21  or  any  other  age,  and  the  legatee  die  before 
that  age,  yet  this  is  such  an  interest  vested  in 
the  legatee,  that  the  executor  may  recover  it ; 
for  it  is  due  presently,  but  payable  in  future, 
the  time  being  annexed  to  the  payment,  and 
not  to  the  legacy  itself  ;  but  if  a  legacy  be  de- 
vised to  a  person  at  21,  or  if  or  when  he  shall 
attain  the  age  of  21,  and  the  legatee  dies  before 
that  age,  the  legacy  is  lapsed.  In  the  case  then 
before  him,  the  grandmother  gave  certain 
property  to  her  daughter  to  be  converted  to 
money,  and  paid  by  her  to  her  own  children 
( the  grandchildren  of  the  devisor),  "  at  such 
time  as  they  shall  severally  attain  their  respect- 
ive ages  of  21,  or  sooner,  if  my  daughter  shall 
thick  fit."  This  legacy  was  held  to  be  vested 
by  virtue  of  the  words  "or  sooner,"  etc.  ;  and 
the  Chancellor  remarked,  that  without  those 
words,  he  should  have  decided  that  it  would 
have  been  as  if  the  testator  had  said,  I  give  it 
them  at  the  age  of  21.  The  case  of  Cave,  v.  Cave, 
2  Vern.,  508,  decided  in  1705,  also  exemplifies 
the  same  rule,  and  shows  its  antiquity,  having 
been  determined  more  than  two  centuries  ago. 
Sir  Roger  Cave,  by  his  will,  devised  £4,000  to 
his  son  Charles,  to  be  paid  him  at  his  age  of  25, 
and  interest  in  the  meantime,  and  to  have  a 
maintenance.  Charles  died  under  age,  but  it 
was  held  to  be  a  vested  legacy;  for  although  it 
was  not  payable  till  his  age  of  25,  yet  it  was  to 
carry  interest  immediately.  *Vanv.  [*272 
Clark,  1  Atk.,  510,  decided  in  1739,  is  a  case 
showing  how  scrupulously  courts  have  adhered 
to  the  rule  above  mentioned.  There  is  but  a 
slight  difference  between  the  cases  of  legacies 
given  at  a  day,  or  payable  at  a  day  ;  but  it  is 
adhered  to:  time  in  the  first  case  being  annexed 
to  the  legacy  itself,  in  the  second  only  to  the 
payment.  Mary  Craven  devised  to  Godfrey 
Clark  certain  real  and  personal  estate,  to  be 
disposed  of  by  him  and  certain  legacies  paid. 
She  gives  £2,000  to  Thomas  Lewis  in  trust, 
and  for  the  benefit  of  his  daughter  Mary,  and 
directed  that  he  should  place  it  at  interest  un- 
til she  should  attain  the  age  of  18  or  be  mar- 
ried, and  also  that  Thomas  Lewis  should  put 
out  the  interest  as  the  same  should  arise  ;  and 
that  he  should  pay  the  whole  to  his  daughter, 
upon  her  attaining  her  age  of  18  or  marriage  ; 
the  £2,000  to  be  paid  to  the  trustee  within  one 
and  a  half  year  after  her  decease.  Thomas 
Lewis,  the  trustee,  died  before  the  testatrix, 
and  Mary  Lewis  died  half  a  year  after  the 
testatrix.  The  Ld.  Chancellor  said  that  the  in- 
fant dying  before  the  time  of  payment  to  the 
trustee,  makes  this  legacy  not  raisable  for  the 
benefit  of  the  plaintiff,  her  representative.  He 
states  the  general  doctrine  to  be,  that  a  legacy 
given  out  of  personal  estate,  payable  at  a  cer- 
tain time,  or  if  given  at  a  certain  time  and  in- 
terest in  the  meantime,  is  a  vested  legacy  ;  but 
the  rule  as  to  legacies  out  of  real  estate  is  other- 
wise; for  if  given  at  a  certain  time,  or  payable 
at  a  certain  time,  if  the  legatee  dies  before  the 
time,  it  sinks.  He  finally  put  his  decision  upon 
the  practice  of  the  court  to  prevent,  as  far  as 
it  possibly  can,  the  raising  portions  out  of  land 
for  the  benefit  of  representatives.  This  case, 
therefore,  proves  nothing  against  the  vesting 
of  the  legacy  in  Mrs.  Paterson.  In  Robinson  v. 
Fitzherbert,  2  Bro.  C.  C.,  127,  the  Master  of  the 
Rolls,  Ld.  Kenyon,  decided  in  1786,  that  a  be- 
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quest  of  the  interest  of  a  sum  of  £1,000,  to  com- 
mence the  day  after  the  death  of  the  testator, 
and  to  devolve  upon  the  heirs  of  his  body  after 
his  death,  vested  the  legacy  absolutely  in  the 
first  legatee — probably  upon  the  principle  that 
such  a  bequest  as  in  relation  to  real  estate 
would  create  an  estate  tail,  in  relation  to  per- 
sonal conveys  the  absolute  property.  In  Bats- 
ford  v.  Kebbell,  3  Ves.,  363,  decided  in  1797,  the 
testatrix  gave  to  Robert  Endly  the  dividends 
273*]  upon  £500  bank  annuities,  until  *he 
should  arrive  at  the  full  age  of  32  years,  at 
which  time  she  directed  her  executors  to  trans- 
fer the  principal.  Ld.  Chancellor  Rosslyn  said 
that  he  found  capital  stock  and  dividends  dis- 
tinct subjects  of  legacy  ;  that  there  was  no  gift 
but  in  the  direction  for  payment,  and  that  di- 
rection attached  only  to  a  person  32  years  of 
age;  the  legacy,  therefore,  never  vested.  This 
case  exemplifies  the  distinction  taken  in  pre- 
vious cases;  there  was  no  gift,  directly  or  indi- 
rectly, only  in  the  direction  for  payment.  The 
next  case  in  the  same  volume  is  one  of  a  vested 
legacy.  WaMey  v.  North,  3  Yes.,  364.  The 
testator  devised  all  his  estate  in  trust,  first  to 
pay  the  annual  produce  thereof  to  his  mother 
and  sister  and  the  survivor,  and  after  the  death 
of  the  survivor,  to  apply  the  same  to  the  use 
of  all  the  children  of  his  sister  living  at  the 
time  of  her  death — each  receiving  his  share 
upon  arriving  at  the  age  of  21  years ;  and  if 
but  one  survived,  then  to  pay  the  whole  to  such 
survivor  at  21  years.  The  testator  died,  then 
the  sister,  then  the  mother.  Two  of  the  chil- 
dren died  after  the  death  of  their  mother,  and 
before  the  death  of  the  grandmother,  both  un- 
der 21.  Their  father  took  administration  and 
received  their  shares.  A  bill  was  filed  by  the 
two  surviving  children,  and  one  question  was 
whether  the  children  who  had  died  had  vested 
interests.  The  Master  of  the  Rolls  said,  if  the 
testator  had  stopped  after  directing  each  to  re- 
ceive his  share  nt  21,  there  could  be  no  doubt 
that  it  would  be  a  vested  interest;  the  principal 
being  given,  the  payment  postponed.  He  held 
the  legacy  vested  in  all  who  survived  the  tes- 
tator's sister.  He  remarks  upon  the  case  of 
Batsford  v.  Kebbell,  that  there  were  no  words 
of  gift  of  the  principal,  but  only  the  dividends, 
and  the  principal  to  be  transferred  at  a  partic- 
ular age  ;  therefore,  it  did  not  vest  until  that 
time.  In  Branstrom  v.  Wilkinson,  7  Ves.,  422, 
decided  in  1802,  the  testator  gave  one  dock- 
share  to  the  twin  children  of  his  niece,  when 
they  shall  attain  the  age  of  21,  to  be  equally 
divided  between  them,  and  appointed  their  fa- 
ther trustee  for  them  during  their  minority;  if 
they  or  either  of  them  died,  then  over  to  their 
mother.  The  father,  mother  and  two  infant 
children  filed  a  bill  against  the  executor,  pray- 
ing a  transfer  of  the  share,  and  the  question 
274*]  *was  whether  the  infants  had  a  vested 
interest  in  the  dividends.  The  Master  of  the 
Rolls  said  it  was  perfectly  clear  that  the  testa- 
tor intended  to  postpone  the  possession, not  the 
vesting;  a  trustee  was  appointed;  there  could 
not  be  a  trustee  of  nothing. 

These  are  the  leading  cases  referred  to 
by  counsel  on  both  sides,  and  I  shall  cite  no 
more.  There  is  no  discrepancy  between  them; 
they  all  agree  that  if  there  is  a  gift  of  the  prin- 
cipal, unconnected  with  the  time  of  payment, 
then  the  legacy  vests;  if  there  is  no  gift,  except 
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at  the  time  of  payment,  then  it  does  not  vest 
until  the  time  arrives  ;  and  if  it  never  arrives, 
the  legacy  is  lapsed.  Though  the  legacy  in 
question  is  not  given  in  so  many  words  in  Mr. 
Ellis'  will,  it  is  in  substance.  1.  It  is  separated 
from  the  mass  of  his  estate.  2.  It  is  vested  in 
the  name  of  the  legatee.  3.  Guardians  are  ap- 
pointed of  her  estate  ;  she  had  no  estate  but 
this  legacy;  and,  as  was  said  of  trustees  in  the 
case  last  cited,  there  cannot  be  a  guardian  of 
nothing.  4.  The  interest  is  all  appropriated  to 
her  use,  or  vested  in  her  name  and  for  her  ben- 
efit. 5.  The  whole  is  to  be  paid  to  her  when 
21  years  of  age — clearly  devoting  the  whole  to 
the  legatee,  but  postponing  the  time  of  pay- 
ment till  she  should  be  capable  of  managing 
her  own  property.  So  far  as  the  devise  relates 
to  Eliza  Emily, there  can  be  no  question.  There 
is  no  case  referred  to  which  is  as  strong  as  this. 
The  only  doubt  arises  from  the  word  "provid- 
ed," in  that  part  of  the  clause  giving  the  prop- 
erty to  her  child  or  children  in  case  of  her 
death  before  21,  and  leaving  lawful  issue;  and 
when  that  is  taken  in  connection  with  the  pre- 
ceding circumstances,  it  does  nothing  more 
than  refer  to  the  time  before  designated  when 
she  was  to  have  the  entire  control  of  the  prop- 
erty. It  is  intended  merely  as  a  recital  of  the 
previous  devise  to  her;  and  had  the  testator  in- 
tended to  limit  the  vesting  as  well  as  the  pay- 
ment to  the  age  of  21,  it  was  very  easy  to  say 
so;  but  what  he  has  said  rebuts  that  idea  in  all 
the  circumstances  enumerated. 

There  can  be  no  doubt,  I  think,  that  the  leg- 
acy vested  in  Eliza  Emily  upon  its  being  sep- 
arated from  the  testator's  estate  and  invested 
in  her  name  :  and  had  she  died  the  next  day, 
her  representatives  would  have  been  entitled  to 
receive  it  when  payable  ;  or  had  there  been 
any  ground  to  suspect  *the  integrity  [*275 
or  solvency  of  the  trustees  appointed  by  the 
will,  the  Court  of  Chancery  would  at  any  time 
have  directed  the  payment  of  the  money  in  to 
court,  or  to  other  trustees,  or  its  investment  for 
the  benefit  of  the  infant  legatee. 

The  second  general  question  which  I  pro- 
pose to  discuss  is,  whether  the  legacy  having 
vested,  has  been  devested  by  the  death  of  the 
legatee  without  lawful  issue  and  under  21 
years  of  age.  The  language  of  the  will  is  as 
follows:  "But  in  case  my  said  daughter, 
Eliza  Emily,  shall  die  before  she  arrive  at  the 
age  of  21  years,  and  without  leaving  lawful 
issue,  then  my  will  further  is,  that  the  said  sum 
of  $20,000,  with  such  additions  as  may  be 
made  thereto  by  the  accumulation  of  the  in- 
terest or  income  thereof,  be  distributed  as  is 
herein  afterwards  directed  respecting  the  resi- 
due of  my  estate."  The  appellant  contends  : 
1.  That  the  devise  over  is  void,  because  repug- 
nant to  what  precedes,  it,  and  2.  That  the  le- 
gal effect  of  this  clause,  in  connection  with  the 
previous  bequest,  is  to  give  to  the  legatee  an 
estate  such  as,  if  the  subject  were  real  estate, 
would  create  by  the  English  laws  an  estate  tail; 
and  that  in  such  cases,  where  the  property  is. 
personal,  by  the  common  law  the  gift  is  abso- 
lute. The  respondents  insist  that  if  the  legacy 
were  vested,  the  clause  last  above  quoted  con- 
tains a  valid  executory  devise,  and  the  amount 
sinks  into  the  residuum  of  the  estate. 

To  show  that  the  absolute  property  being 
given  to  the  legatee,  the  subsequent  devise  over 
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is  void  for  repugnancy,  several  cases  have 
been  referred  to.  some  of  which  I  will  state. 
And  first,  the  case  of  Atly-Oen.  v.  Hall,  8  Vin. , 
103,  decided  in  5  Qeo.  II.  The  testator  devised 
real  and  personal  estate  to  his  son  and  his  heirs, 
and  says,  if  his  son  should  die  leaving  no  heirs 
of  his  body  living,  then  so  much  as  the  son 
should  be  possessed  of  at  his  death,  he  devised 
over.  The  court,  Ld.  King,  held  the  limita- 
tion over  void,  as  the  absolute  ownership  had 
been  given  to  the  son,  and  the  devisees  over 
were  to  have  no  more  than  the  first  devisee  had 
left  unspent  and,  therefore,  he  had  power 
over  the  whole.  It  resulted  from  his  interest, 
not  express.  The  words  that  give  an  estate 
tail  in  the  land,  give  the  entire  property  of 
personal  estate.  Flanders  v.  Clark,  1  Yes., 
276*]  Sr.,9;  3  Atk.,  509,  decided  *in  1747. 
The  testatrix  gave  her  son  by  her  will  £150, 
and  interest  till  paid,  but  he  should  not  dispose 
of  it  to  any  wife  ;  and  if  he  died  without  issue; 
then  it  should  revert  to  the  testatrix's  family. 
Ld.  Hardwicke  held  the  legatee  had  the  whole 
property.  Butterfield  v.  Butter 'field,  1  Ves., 
Sr.,  133,  decided  in  1748.  The  testator  di- 
rects £400  put  out  on  good  security  for  his 
son,  T.  B.,  that  he  may  have  the  interest  for 
his  life  and  the  heirs  of  his  body  ;  if  he  die 
without  issue,  then  over.  Ld.  Hardwicke  said, 
if  words  would  give  an  entail  of  lands,  it  vests 
the  whole  property  in  personal.  He  did  not 
then  decide  the  case,  but  afterwards,  p.  154, 
he  held  the  limitation  of  a  personalty  too  re- 
mote, there  being  nothing  to  restrain  it  to  heirs 
living  at  the  death  of  the  legatee.  He  said 
that  a  direction  to  pay  the  interest  to  him,  and 
the  property  going  to  his  heirs,  vested  the 
whole  interest  in  him.  Bradley  v.  Pefaotlo,  3 
Ves.,  324,  decided  in  1797.  The  testator  gave 
his  son  the  dividends  from  £1.620  bank-stock 
for  life,  and  declared  it  was  for  his  support, 
but  if  he  attempted  to  dispose  of  it,  he  should 
forfeit,  it.  and  it  should  be  divided  among  his 
other  children.  The  Master  of  the  Rolls  de- 
clared the  condition  void  and  the  bequest  ab- 
solute. The  same  doctrine  was  reiterated  in 
1819,  in  Ross  v.  Ross,  1  Jac.  &  W.,  154.  The 
testator  gave  his  son  £2,000,  to  be  paid  at  25  ; 
and  in  case  he  should  not  receive  or  dispose  of 
the  same,  then  to  return  to  the  body  of  his  es- 
tate and  go  to  the  heir  in  tail.  The  son  died 
at  25,  without  receiving  the  legacy.  The  Mas- 
ter of  the  Rolls  said  the  question  was,  whether 
the  absolute  property  was  vested  in  the  lega- 
tee ;  that  it  clearly  was  so ;  the  legatee  had  ac- 
quired an  absolute  interest.  But,  he  said,  if 
you  give  absolute  property  to  a  person,  you 
cannot  subject  it  for  his  life  to  a  proviso,  that 
if  he  does  not  spend  it,  his  interest  shall  cease. 
He  refers  to  Ally  Oen.  v.  Hall,  and  various 
other  cases,  as  establishing  that  doctrine.  It 
cannot  be  necessary,  I  think,  to  multiply  cases 
on  this  point.  Chancellor  Kent  has  stated  the 
substance  of  them  very  briefly  :  2  Kent,  Com., 
352-354  ;  that  chattels  or  money  may  be  lim- 
ited over  after  a  life  interest,  but  not  after 
a  gift  of  the  absolute  property  ;  nor  can  there 
be  an  estate  tail  in  a  chattel  interest,  for  that 
would  lead  to  a  perpetuity,  and  no  remainder 
277*]  over  can  be  permitted  on  such  *a  lim- 
itation ;  that  it  is  a  settled  rule,  that  the  same 
words  which  under  the  English  law  would 
•create  an  estate  tail  as  to  freeholds,  give  the 
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absolute  property  as  to  chattels.  This  doctrine 
is  expressly  asserted  in  Jackson  v.  Bull,  10 
Johns.,  19,  and  16  Id.  537,  584.  It  is  essential 
to  the  validity  of  an  executory  devise,  that  it 
cannot  be  defeated  by  the  first  taker  ;  but  if 
the  absolute  property  or  right  of  disposal  is 
given  to  the  first  taker,  he  may  defeat  the  de- 
vise over  and,  therefore,  it  is  void. 

1  will  not  advert  to  any  more  cases  under  this 
head,  but  will  proceed  to  the  consideration  of 
a  few  of  those  which  have  been  decided  upon, 
the  construction  to  be  given  to  the  words  "dy- 
ing without  issue,"  or  "dying  without  leaving 
issue."  Preparatory  to  the  investigation  of 
that  point,  it  is  proper  to  refer  to  the  defini- 
tion of  an  estate  tail,  and  of  an  executory  de- 
vise. Without  going  into  the  derivation  and 
original  meaning  of  the  word  "fee,"  it  is  suffi- 
cient to  say,  that  in  modern  English  tenures  a 
fee  signifies  an  estate  of  inheritance,  and  a  fee 
simple  imports  an  absolute  inheritance  clear  of 
any  condition  or  limitation  whatever,  and 
when  not  disposed  of  by  will,  descends  to  the 
heirs  generally.  There  are  also  limited  fees: 
1.  Qualified  or  base  fees;  and  2.  Fees  condition- 
al at  the  common  law.  A  base  fee  was  con- 
fined to  a  person  as  tenant  of  a  particular  place. 
A  conditional  fee  was  restrained  to  particular 
heirs,  as  to  "the  heirs  of  a  man's  body."  The 
object  of  the  grantors  in  conveyances  to  a  man 
and  the  heirs  of  his  body,  probably  was  to  per- 
petuate the  property  in  the  family  of  the 
grantee.  The  courts  in  England  have,  how- 
ever, leaned  against  perpetuities,  and  they 
construed  such  conveyances  as  carrying  a  con- 
ditional fee  ;  and  if  the  grantee  died  without 
such  heirs,  the  land  should  revert  according  to 
the  condition  implied  in  the  grant ;  but  if  he 
had  such  heirs,  the  estate  which  before  was 
conditional,  became  absolute  by  the  perform- 
ance of  the  condition  ;  at  least  for  certain  pur- 
poses :  one  of  which  was  to  enable  the  grantee 
to  alienethe  land,  and  thereby  bar  his  issue  of 
the  inheritance  and  the  grantor  of  his  rever- 
sion. This  such  grantees  were  in  the  habit  of 
doing  and  purchasing  back  the  lands,  after 
which  they  held  them  in  fee  simple  absolute. 
Such  was  the  state  of  things  previous  to  the 
*Statute  of  Westminster  2d,  commonly  [*278 
called  the  Statute  de  Donis,  passed  13  Edw.  I., 
ch.  1,  about  1285.  The  nobility  were  not  pleased 
with  the  liberty  taken  by  the  courts  in  freeing 
estates  from  the  clogs  intended  to  be  put  upon 
alienation,  and  in  the  preamble  to  the  Statute 
de  Donis  it  is  recited  that  "when  one  giveth 
land  to  another  and  the  heirs  of  his  body,  it 
seemed  very  hard  to  the  grantors  and  their 
heirs  that  their  will  expressed  in  their  grant 
should  not  be  observed  ;  instead  of  which,  after 
issue  born,  the  grantee  had  power  to  aliene  his 
land  contrary  to  the  mind  of  the  giver,  and 
contrary  to  the  form  of  the  gift."  The  statute 
then  enacts,  in  substance,  that  the  will  of  the 
donor  shall  be  observed  ;  that  the  land  shall 
revert,  if  there  never  was  issue,  if  such 
issue  fail,  or  if  the  heirs  of  the  body  of  such 
Issue  fail  ;  that  the  donee  shall  not  have  power 
to  alien  the  land,  but  it  shall  remain  to  his  is- 
sue, or  revert  if  issue  fail.  The  statute  was 
understood  as  confirming  the  estate  to  the  issue 
of  the  grantee  until  such  issue  should  fail. 
Under  this  statute  there  could  be  no  reversion 
so  long  as  the  issue  of  the  grantee  had  issue, 
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and  so  on  ;  but  whenever  that  failure  hap- 
pened, be  it  in  the  tenth  generation,  or  further 
on,  then  the  estate  reverted.  Hence  failure  of 
issue,  and  dying  without  issue,  might  well  be 
understood  as  meaning  not  only  a  failure  of 
the  grantee  to  have  issue,  but  a  failure  of  the 
issue  of  such  issue,  at  any  period  of  time,  or 
an  indefinite  failure  of  issue  ;  and  such  accord- 
ingly was  the  construction.  Under  this  statute 
the  grantee  had  no  longer  a  conditional  fee  ; 
but  his  interest  was  denominated  a  fee  tail, 
that  is,  feodum  taliatum — a  fee  from  which  the 
general  heirs  were  faille  cut  off.  This  statute 
was  subsequently  evaded  by  means  of  fines 
and  common  recoveries.  Having  thus  very 
briefly  stated  what  a  fee  tail  is,  I  proceed  to 
state  what  is  an  executory  devise. 

The  most  general  definition  of  an  executory 
devise  is.  that  it  is  "A  devise  of  a  future  in- 
terest in  lands,  or  chattels,  not  to  take  effect 
at  the  testator's  death,  but  limited  to  arise  upon 
some  future  contingency."  A  more  limited 
definition  is,  "such  a  limitation  of  a  future  es- 
state  or  interest  in  lands  or  chattels  as  the  law 
admits  in  the  case  of  a  will,  though  contrary  to 
the  rules  of  limitation  in  conveyances  at  com- 
279*]  mon  *law."  All  future  limitations, 
even  in  wills,  which  are  consistent  with  the 
rules  of  the  common  law  respecting  contingent 
remainders  in  a  deed,  are  in  a  will  construed 
contingent  remainders.  2  Fearne,  1,  2.  One 
peculiarity  belonging  to  this  estate  is,  that  it 
cannot  be  barred  by  fine  or  common  recovery; 
and  therefore,  to  prevent  a  perpetuity,  it  be- 
came necessary  to  prescribe  bounds  and  limits 
beyond  which  it  should  not  extend.  And  it  has 
accordingly  been  determined  that  it  must  vest 
within  the  com  pass  of  a  life  or  lives  in  being  and 
21  years  and  9  months  afterwards  But  where 
an  executory  devise  is  limited  on  an  event 
which  may  not  happen  within  the  period  last 
mentioned,  as  upon  a  general  failure  of  heirs 
or  issue,  it  is  void.  It  is  of  no  importance  how 
the  fact  turns  out  ;  is  is  void  at  the  commence- 
ment, if  the  event  on  which  its  existence  de- 
pends may  exceed  the  preceding  limits.  6 
Crui.,  tit.  32,  Devise,  ch.  17. 

It  has  been  well  observed  by  Ch.  J.  Parsons, 
in  Ide  v.  Ide,  5  Mass.,  500,  that  when  words 
have  long  been  used  in  a  technical  sense,  and 
have  received  an  uniform  construction,  they 
have  become  a  rule  of  property,  and  the  con- 
struction should  be  adhered  to,  otherwise  titles 
to  estates  may  be  unsettled.  The  proper  words 
in  a  grant  or  devise,  to  convey  directly  an  es- 
tate tail,  are:  "To  the  grantee  and  the  heirs  of 
his  body  lawfully  begotten."  Such  a  devise  in 
England,  of  land,  would  convey  an  estate  for 
life  in  the  grantee,  and  the  inheritance  to  his 
children.  Such  a  devise  there  of  chattels  would 
convey  to  the  grantee  the  absolute  property. 
The  law  in  both  cases  abhors  perpetuities.  A 
perpetuity  in  lands  may  be  barred  by  a  fine  or 
a  common  recovery;  but  not  so  as  to  personal 
property  and,  therefore,  it  cannot  be  prevented 
but  by  declaring  that  such  a  devise  gives  the 
absolute  property.  In  this  State,  such  a  devise 
of  lands  would,  by  force  of  our  statute,  convey 
an  estate  in  fee  simple;  and  as  to  personal 
property  here,  such  a  devise  must  be  governed 
by  the  rules  of  the  common  law.  It  seems  to 
be  well  settled,  also,  that  a  devise  of  land  for 
life  or  in  fee  simple,  with  a  devise  over  if  the 
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devisee  die  without  issue  or  without  leaving 
issue,  shall  be  a  devise  in  tail  to  the  first  devi- 
see. 6 Crui.,  290;  9  East,  382.  I  have  proceeded 
under  this  branch  of  the  case  without  referring 
to  many  *cases  to  fortify  the  positions  [*28O 
assumed,  because  I  understand  that  thus  far 
there  is  no  dispute.  We  have  now,  however, 
reached  the  point  where  the  controversy  be- 
gins, and  I  will  endeavor  to  state  it  as  I  under- 
stand it. 

The  testator  said  in  his  will,  that  if  his 
daughter  should  die  without  leaving  lawful 
issue,  then  the  legacy  given  her  should  go  into 
the  residuum  of  his  estate,  and  be  distributed  as 
he  therein  directs.  The  appellant  says  that  this 
expression,  "without  leaving  lawful  issue," 
means  "an  indefinite  failure  of  issue,"  or,  in 
the  language  of  the  Statute  de  Donis,  "if  her 
issue  fail."  The  respondents  say  that  the  lan- 
guage used  means  "without  lawful  issue  at  the 
time  of  her  death."  If  the  appellant's  construc- 
tion be  the  true  one,  he  should  prevail,  and  the 
decree  of  the  Court  of  Chancery  be  reversed;  if 
the  respondents  are  right,  they  must  prevail, 
and  the  decree  be  affirmed.  Were  the  question 
to  be  determined  by  the  present  common  ac- 
ceptation of  the  terms,  we  cannot  doubt  that 
the  testator  meant  issue  living  at  the  death  of 
his  daughter;  but  if  the  language  used  by  him 
has  acquired  a  legal  technical  meaning,  of  a 
very  different  import,  it  is  our  duty  to  give  it 
its  legal  signification;  for  otherwise,  as  Ch.  J. 
Parsons  has  said,  and  many  other  great  judges 
before  him,  we  might  unsettle  many  estates 
held  under  conveyances  or  wills  drawn  with 
special  reference  to  the  legal  and  settled  con- 
struction given  to  this  language.  It  is  conceded 
that  there  are  authorities  both  ways,  and  we 
must  ascertain  on  which  side  the  balance  lies. 
The  Statute  de  Donisvt&s  passed  in  1285,  in  the 
reign  of  Edward  I.,  and  the  Statute  of  Wills 
was  passed  about  1540,  in  the  reign  of  Henry 
VIII.  We  have  several  cases  in  the  reign  of 
James  I.,  9  Co.,  127;  Cro.  Jac.,  448,  in  which 
a  devise  to  one  for  life,  and  if  he  die  without 
issue,  then  remainder  over,  was  held  to  give 
an  estate  tail  by  implication.  The  case  of  Pells 
v.  Brown,  Cro.  Jac.,  590,  was  decided  in  the 
same  reign,  in  the  year  1620,  and  is  often  re- 
ferred to  in  discussions  on  this  subject.  It  is 
the  case  which  Ld.  Kenyon  considered  in  Por- 
ter v.  Bradley  as  the  foundation  and  Magna 
Charta  of  this  Branch  of  the  law  and,  there- 
fore, deserves  some  attention.  William  Brown 
had  three  sons — William,  Thomas  and  Richard. 
The  father  devised  his  land  to  Thomas,  his  son, 
and  his  heirs  forever,  paying  *to  his(*281 
brother  Richard  £20  at  the  age  of  21 ;  and  if 
Thomas  died  without  issue,  leaving  William, 
his  brother,  that  then  William,  his  brother, 
should  have  those  lands  to  him,  his  heirs  and 
assigns,  forever,  paying  the  said  sum  as  Thom- 
as should  have  paid.  Thomas  entered,  suffered 
a  common  recovery,  devised  to  the  plaintiff's 
wife,  and  died  without  issue,  in  the  life  of  his 
brother  William.  It  was  held  that  Thomas 
took  a  fee,  and  not  an  estate  tail.  The  court 
relied  on  the  circumstances:  1.  That  it  was 
devised  to  him  and  his  heirs,  paying  Richard 
£20.  2.  The  clause  "if  he  died  without  issue" 
is  not  absolute  and  indefinite;  it  is,  "if  he  died 
without  issue  living  William."  It  was  also  held 
that  the  devise  over  was  a  good  executory  de- 
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vise.  The  words  here,  "die  without  issue,"  did 
not  mean  an  indefinite  failure  of  issue — not  be- 
cause that  was  not  their  legal  signification, 
standing  by  themselves,  but  because,  taking  all 
the  expressions  together,  that  construction  was 
rebutted:  1.  By  requiring  payment  of  £20  to 
his  brother,  the  whole  estate  was  intended  to 
pass.  2.  The  dying  without  issue  must  be  in 
the  lifetime  of  his  brother;  it  meant,  therefore, 
issue  living  at  the  death  of  the  devisee.  This 
case,  therefore,  does  not  impugn  the  doctrine, 
but  supports  it,  that  the  words  "dying  without 
issue,"  without  something  to  qualify  them, 
mean  an  indefinite  failure  of  issue. 

The  next  case  to  which  I  shall  refer  is  one 
with  which  this  court  is  familiar,  to  wit:  Forth 
v.  Chapman,  1  P.  Wms.,  663,  decided  in  1720. 
Walter  Gore,  by  will,  devised  the  residue  of 
his  real  and  personal  estate  to  Chapman  in  trust 
for  the  use  of  his  nephews,  William  and  Wal- 
ter Gore;  and  having  given  several  legacies  he 
gave  certain  freehold  and  goods  and  chattels 
to  William  Gore,  "and  if  either  of  his  nephews, 
William  or  Walter,  should  depart  this  life  and 
leave  no  issue  of  their  respective  bodies,"  then 
he  gave  the  leasehold  premises  to  the  children 
of  a  brother  and  sister.  Upon  this  will,  the 
question  arose  whether  the  limitation  over  of 
the  leasehold  premises  to  the  children  was  void, 
as  too  remote.  It  was  decided  by  the  Master 
of  the  Rolls  that  the  devise  over  was  void.  Af- 
terwards, the  cause  coming  up  upon  appeal, 
before  Ld.  Chancellor  Parker,  the  decree  was  re- 
versed. He  said  the  words  "die  without  leaving 
282*]  *issue,"  in  the  vulgar  and  natural  sense 
must  be  intended, "leaving  issue  at  his  death;" 
and  then  the  devise  over  is  good.  2.  That  the 
reason  why  a  devise  of  a  freehold  to  one  for 
life,  and  if  he  die  without  issue,  then  over,  is 
determined  to  be  an  estate  tail,  is  in  favor  of 
the  issue;  but  such  intend ment  does  not  exist 
as  to  a  devise  of  a  term  for  years,  since  the 
heirs  cannot  have  it  by  any  construction.  3. 
This  will  carried  a  freehold  as  well  as  a  lease- 
hold, so  that  the  same  words  in  the  same  clause 
should  be  taken  in  two  different  senses.  As  to 
the  freehold,  he  admitted  the  words  "die  with- 
out issue"  meant  a  failure  of  issue  at  any  time; 
and  with  respect  to  the  leasehold,  the  same 
words  should  be  intended  to  signify  dying 
without  issue  at  their  death.  In  Atkinson  v. 
Hutchinson,  3  P.  Wms.,  258,  decided  in  1734, 
the  devisor  was  possessed  of  a  term  for  40  years, 
and  devised  the  same  in  trust  for  the  benefit  of 
his  wife,  and  then  his  children  ;  and  if  they 
should  all  die  without  leaving  issue,  then  to  the 
use  of  Hutchinson.  The  counsel  for  the  plaint- 
iff insisted  that  the  devise  over  was  void,  and 
urged  the  rule  that  where  the  words  of  a  will 
devising  real  estate  are  sufficient  to  give  an  es- 
tate tail,  there  the  same  words  applied  to  a 
term,  convey  the  entire  interest.  Ld.  Cfutn- 
ceMor  Talbot  said  that  rule  was  laid  down  too 
broadly  and  was  confined  to  words  which  give 
an  express  estate  tail,  but  not  where  the  words 
give  an  estate  tail  by  construction.  In  this  dis- 
tinction His  Lordship  was  wrong,  as  we  shall 
hereafter  see.  For  example,  if  a  term  be  de 
vised  to  A  and  the  heirs  of  his  body,  remain- 
der to  B,  the  remainder  is  void;  but  the  words 
in  the  will  would,  if  used  with  respect  to  free- 
hold, pass  an  entail  by  implication  only.  He 
relied  on  Forth  v.  Chapman.  This  case  con- 
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tained  the  words  "  leaving  issue,"  as  did  Forth 
v.  Chapman.  The  reporter  does  not  state  that 
the  word  "  leaving  "  was  relied  on,  either  by 
Ld.  Macclesfield  or  Ld.  Talbot;  but  Ld.  Hard- 
wicke,  who  was  counsel  in  the  case  of  Forth  v. 
Chapman,  states  that  great  reliance  was  put 
upon  it  as  denoting  the  time  of  the  failure.  2 
Atk.,  313,  647.  This  case  was  not  decided  upon 
the  word  "leaving,"  but  on  a  supposed  diffe> 
ence  where  an  estate  tail  was  created  expressly 
or  by  implication — a  distinction  which,  if  it 
ever  existed,  has  been  long  since  exploded.  In 
Sheffield  v. Orrery,  3  Atk.,  282,  decided  in  1745, 
*the  words  were,  "dying  without  leav-  [*283 
ing  any  issue  behind  them,"  then  over;  this 
was  held  by  Ld.  Hardwicke  a  good  limitation 
over.  He  supports  the  case  of  Forth  v.  Chap- 
man, and  admits  that  upon  a  general  dving 
without  issue  a  limitation  would  be  void.  Here 
are  the  words  "behind  them."  which  Ld.  Ken- 

Sn  considered  controlling  in  Porter  v.  Brad- 
.  The  case  of  Denn  v.  Sheraton,  Cowp.,  410, 
decided  in  1776,  was  ejectment  by  a  person 
claiming  under  an  executory  devise  of  lands 
where  there  had  been  a  failure  of  issue  of  the 
first  taker.  The  person  in  possession  claimed 
that  the  estate  created  by  the  will  was  an  es- 
tate in  fee,  not  in  tail;  and  that  was  the  ques- 
tion. It  contains  nothing  to  the  point  in  this 
case  but  an  obiter  dictum  of  Ld.  Mansfield,  who 
said  that  dying  without  issue  upon  a  limitation 
of  lands  had  never  been  confined  to  issue  liv- 
ing at  tb4e  time  of  the  death  ;  that  the  distinc- 
tion is  between  a  devise  of  lands  and  personal 
estate  :  in  the  latter  case  the  words  are  taken 
in  their  vulgar  sense;  that  is,  dying  without 
leaving  issue  at  the  time  of  his  death  ;  in  the 
former  they  are  taken  in  a  legal  sense,  and  that 
is  when  there  is  a  failure  of  issue.  That  point 
was  not  before  Ld.  Mansfield  ;  what  he  said 
was  mere  conversation,  and  the  impropriety  of 
putting  down  such  loose  remarks  as  an  adjudi- 
cation appears  from  this  case.  Ld.  Mansfield 
is  made  to  go  further  than  any  of  the  Chancel- 
lors who  had  examined  the  subject.  Ld.  Hard- 
wicke says  that  upon  such  general  words  a 
limitation  would  be  void  ;  and  he  has  several 
times  stated  that  Ld.  Macclesfield,  in  Forth  v. 
Chapman,  put  great  stress  upon  the  word 
"leaving."  They  have  all,  except  Ld.  Mans- 
field, if  he  in  this  case  is  to  be  considered  as 
deciding  the  point,  found  some  words  or  cir- 
cumstance upon  which  to  take  the  case  out  of 
the  general  rule.  But  Ld.  Mansfield  is  made 
to  state  it  more  broadly;  and  as  sostated.it  is  ex- 
pressly denied  by  Ld.  Hardwicke.  In  Good- 
title  v.  Pegdon,  2  T.  R,  720,  decided  in  1788. 
Ld.  Kenyon  says  Forth  v.  Chapman  had  been 
uniformly  followed  by  a  series  of  cases,  to  the 
present  time.  The  devise  in  the  will  before 
him  was  of  leasehold  premises,  which  the  tes- 
tator gave  his  grandson  and  the  heirs  lawful  of 
him  forever;  but  in  case  he  should  happen  to  die 
and  leave  no  *lawful  heir,  then  over.  [*284 
Lawful  heirs,  he  says,  meant  heirs  of  the  body, 
and  must  be  confined  to  leaving  no  lawful  heir 
at  the  time  of  his  death.  He  evidently  relied 
upon  the  word  "  leaving,"  as  confining  the 
failure  of  issue  to  the  time  of  the  death.  In 
Porter  v.  Bradley,  3  T.  R.,  143,  decided  in  1789, 
the  subject  of  devise  was  freehold.  The  de- 
visor gave  to  his  son  Philip  Dobin,  his  heirs 
and  assigns,  the  premises,  and  adds,  "but  my 
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will  is,  that  in  case  my  said  son,  P.  D.,  shall 
happen  to  die  leaving  no  issue  behind  him, 
then  over."  Ld.  Kenyon  said  that  the  first  part 
of  the  devise  carries  a  fee,  but  these  words  may 
be  restrained  by  subsequent  ones  so  as  to  carry 
only  an  estate  tail.  He  admitted  that  if  the  lim- 
itation over  had  been,  "  in  case  he  shall  die 
without  heirs,"  then  over,  P.  D.  would  have 
taken  an  estate  tail;  but  the  words  were,"leav- 
ing  no  issue  behind  him,"  which  brought  it 
within  the  case  of  Pells  v.  Brown.  He  here  de- 
nies the  distinction  taken  by  Ld.  Macclesfield 
between  the  meaning  of  the  words  "  dying 
without  issue,"  as  applied  to  real  and  personal 
estate.  The  authority  of  Ld.  Kenyon  must  cer- 
tainly be  admitted  to  be  in  favor  of  construing 
the  words  according  to  their  common  accepta- 
tion, if  there  is  anything  added  besides  barely 
dying  without  issue.  The  words  in  Roe  v. 
Jeffrey,  7  T.  R.,  589,  decided  in  1798,  were, 
•  'depart  this  life  and  leave  no  issue, "  then  over. 
This  was  held  a  good  executory  devise;  and 
Dainlry  v.  Daintry  6  T.  R. ,  313, was  referred  to, 
where  real  and  personal  estate  were  both  de- 
vised in  the  same  will.  The  testator  says,  "  if 
my  son  shall  happen  to  die  witlK,Lt  leaving  is- 
sue of  his  body  lawfully  begotten,  then  over." 
Upon  the  argument  Ld.  Kenyon  intimated  that 
an  estate  tail  was  created  in  the  real  estate  by 
implication,  but  the  devise  over  of  the  person- 
alty was  good.  But  the  court  certified  that  the 
legatee  took  the  personalty  absolutely  ;  it  fol- 
lowed of  course,  they  said.  It  could  not  follow 
of  course,  if  the  devise  over  was  good  ;  but  it 
would  if  the  devise  over  was  void,  and  so  it 
must  have  been  considered.  In  Crook  v.  De- 
mndes,  9  Ves.,  203,  decided  in  1803,  Ld.  El- 
don  supports  the  distinction  of  Forth  v.  Chap- 
man, and  states  that  the  words  "leaves  no  such 
heirs,"  mean  at  his  death,  as  to  personal  prop- 
erty; but  in  the  case  before  him,  he  held  that 
the  legatee  took  an  absolute  interest  in  the  per- 
285*J  sonal  estate,  *where  the  words  were, 
"  but  in  case  my  grandson  dies  and  leaves  no 
such  heirs  (heirs  of  his  body),  then  I  bequeath 
all  the  said  estates  and  premises  to  my  grand- 
son, J.  C.  C.,  the  plaintiff."  These  are  some  of 
the  leading  cases  cited  by  the  respondent's 
counsel. 

On  the  other  hand  we  have  a  multitude  of 
references,  to  some  of  which  I  shall  refer. 
Keily  v  Fowler,  6  Bro.  P.  C.,  809,  decided  in 
1768,  arose  upon  a  devise  in  the  will  of  Will- 
iam Cronyn,  who  gave  to  his  daughter,  Jane, 
all  his  property,  real  and  personal,  provided 
she  married  with  the  consent  of  his  executors; 
if  she  should  marry  without  such  consent  or 
die  without  issue,  then  the  property  devised  to 
her  should  return  to  his  executors,  to  be  dis- 
tributed in  the  manner  directed  by  the  will. 
The  daughter  married  with  the  consent  of  the 
executors,  but  died  without  issue.  It  was  held 
bv  the  judges  that  the  bequest  over  should  take 
effect  upon  the  death  of  the  daughter,  without 
issue  living  at  the  time  of  her  death.  It  was 
evident  in  this  case,  from  other  circumstances, 
that  such  was  the  testator's  intent;  and  one 
which  was  sufficient  of  itself  to  show  that  the 
testator  did  not  mean  an  indefinite  failure  of 
issue,  is  this:  that  upon  the  daughter's  death 
without  issue,  the  property  was  to  return  to 
his  executors,  persons  then  in  being.  Three 
years  afterwards — i,  e.,  in  1771 — came  on  the 
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important  case  which  is  known  by  the  name 
of  Daw  &  Pitt,  or  Earl  Chatham  v.  William 
Daw  Tothill,  6  Bro.  P.  C.,  450.  The  question 
arose  upon  the  will  of  Robert  Tothill.  He  gave 
Sir  William  Pynsent  the  dividends  of  £4,000 
stock  in  the  Bank  of  England,  the  yearly  in- 
come of  six  exchequer  annuities,  and  a  mort- 
gage of  £1,000 ;  to  Leonora  Ann  Pynsent, 
daughter  of  Sir  William,  he  gave  both  real  and 
personal  estate  during  her  natural  life,  and 
after  her  decease,  to  the  heirs  male  of  her  body 
lawfully  begotten,  forever;  and  for  want  of 
such  issue,  to  William  Daw,  upon  condition 
that  he  takes  the  name  of  Tothill,  etc.  Miss 
Pynsent  died  before  her  father,  in  1763,  and 
bequeathed  all  her  real  and  personal  estate  to 
her  father,  who  look  possession  of  the  same. 
Sir  W.  Pynseut  died  in  1765,  having  made  his 
will  and  given  all  his  real  estate  and  the  resi- 
due of  his  personal  to  Earl  Chatham,  the  ap- 
pellant. After  Sir  W's.  death,  the  respondent, 
Daw,  claimed  the  bank  *stock,  annui  [*286 
ties  and  leasehold  houses.  A  bill  was  filed  by 
Daw,  and  answers  put  in.  The  cause  was 
heard  on  bill  and  answer.  Sir  Thomas  Sewell, 
Master  of  the  Rolls,  ordered  the  bill  to  be  dis- 
missed. About  three  years  afterwards,  an  ap- 
peal was  brought  to  the  Lords  Commissioners, 
who  reversed  the  decree  of  the  Master  of  the 
Rolls,  and  made  a  decree  in  favor  of  the  re- 
spondent. From  this  latter  decree  the  appel- 
lant appealed.  The  cause  was  argued  for  the 
appellant  by  Ld.  Thurlow  and  J.  Madock;  for 
the  respondent,  by  Wedderburne  and  Dunning. 
For  the  appellant  it  was  argued  that  the  giving 
the  real  and  personal  estate  to  Miss  Pynsent 
for  life,  remainder  to  the  heirs  of  her  body, 
gave  her  an  estate  tail  in  the  real  estate,  and 
an  absolute  interest  in  the  personal  estate;  and 
for  the  respondent  it  was  argued  that  only  a 
life  estate  was  given  to  Miss  Pynsent,  and  as 
she  had  died  without  issue  male,  the  devise 
over  was  good.  After  the  argument,  the  fol- 
lowing question  was  put  to  the  judges:  Wheth- 
er, in  the  event  which  has  happened,  the  de- 
vise to  the  respondent  William  Daw  Tothill, 
of  the  bank  stock,  etc.,  is  good  and  effectual, 
or  void.  The  unanimous  opinion  of  the  judges 
was  that  the  devise  was  void,  and  the  decree 
was  reversed.  This  case  was  decided  in  1771, 
51  years  after  the  case  of  Forth  v.  Chapman 
Whether  that  case  was  cited  is  not  stated  in 
the  report.  It  appears,  in  a  subsequent  case, 
that  such  was  the  fact.  It  is  not  to  be  denied 
that  the  same  question  was  involved.  In  both 
cases  real  and  personal  estate  were  given  in  the 
same  words.  In  Forth  v.  Chapman  the  devise 
over  was,  if  the  legatees  should  depart  this 
life  and  leave  no  issue  of  their  respecti  ve  bodies. 
In  Pitt  v.  Daw  the  words  were,  "and  for  want 
of  such  issue"  (heirs  male  of  her  body  lawfully 
begotten).  There  is  no  difference  between  the 
two  expressions,  in  substance,  except  it  be 
what  arises  from  the  word  "leaving;"  and  in 
the  report  of  the  case,  no  stress  is  laid  upon  it. 
Ld.  Hardwicke  argued  that  cause,  and  he  has 
said  three  or  four  times  that  Ld.  Macclesfleld 
relied  much  upon  it,  and  that  as  to  the  free- 
hold, he  held  those  words  amounted  to  an  in- 
definite failure  of  issue;  but  as  to  personal  prop- 
erty, they  meant  leaving  issue  at  their  death. 
As  the  cases  are  reported,  they  cannot  stand 
together;  and  though  it  does  not  appear  that 
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Forth  v.  Chapman  was  overruled,  yet  such 
287*]  *would  seem  to  be  the  effect  of  the  de- 
cision m  Pitt  v.  Daw.  So  well  satisfied  was 
Daw  that  Miss  Pynsent  took  an  estate  tail  in 
the  freehold,  that  he  did  not  claim  that  part  of 
the  property  under  the  same  devise  over;  and 
the  principle  decided  was  that  the  same  words 
which  applied  to  freehold  carried  an  estate  tail, 
gave  the  absolute  property  in  personal  estate. 
The  same  principle  hud  been  decided  in  the  same 
court  a  few  years  after  the  decision  in  the  case 
of  Forth  v.  Chapman,  in  the  case  of  Stratton  v. 
Payne,  3  Bro.  P.  C.,  257,  decided  in  1726. 
"William  Payne  had  three  daughters:  by  his 
will  he  gave  an  annuity  to  one  sister,  and  as 
to  the  rest  of  his  estate,  both  real  and  personal, 
he  gave  an  equal  half  to  his  sister  Mary  for  her 
life,  and  after  her  decease,  to  the  heirs  of  her 
body,  etc.  The  other  half  he  gave  to  his  sis- 
ter Ann,  and  to  the  heirs  of  her  body,  etc.,  and 
for  want  of  such  issue,  or  heirs  of  her  body,  he 
gave  and  bequeathed  the  same  to  the  children 
of  his  sister  Mary.  The  respondent,  Ann,  be- 
ing advised  that  she  was  seised  of  an  estate  tail 
in  a  moiety  of  the  real  estate,  and  had  an  abso- 
lute interest  in  the  personalty,  exhibited  her 
bill  in  chancery  against  her  sister,  Mary,  and 
her  children,  the  appellants,  praying  that  the 
personal  estate  might  be  divided.  The  appel- 
lants, by  their  answers,  claimed  that  she  had 
only  a  life  estate  in  the  real  and  personal  es- 
tate. Ld.  Chancellor  King  decreed  that  the  per- 
sonal estate  should  be  divided  into  moieties; 
and  that  the  respondent  should  have  one  half 
to  her  own  proper  use  and  benefit.  From  this 
decree  the  appellants  appealed,  but  the  decree 
was  affirmed.  For  the  appellants  it  was  argued 
that  it  was  plainly  the  testator's  intention  that 
if  the  respondent  should  die  without  leaving 
any  child  at  her  death,  the  moiety  devised  to 
her  should  be  divided  amongst  the  appellants. 
For  the  respondent  it  was  contended  that  no 
one  principle  of  law  was  better  known,  or  more 
established,  than  that  when  a  personal  estate 
is  given  to  a  man,  and  the  heirs  of  his  body, 
with  remainders  over  to  other  persons,  it  is  an 
absolute  gift  to  the  first  devisee,  and  vests  the 
entire  property  in  him,  and  that  the  devise 
over  was  void;  and  that  if  this  rule  was  altered, 
no  man  would  know  when  he  was  safe  in  his 
288*]  property.  *In  Beauclerk  v.  Dormer,  2 
Atk.,  308,  decided  in  1742,  the  testator  made 
his  will  as  follows:  "Miss  Dormer  I  make  my 
sole  heir  and  executrix;  if  she  dies  without  is- 
sue, then  to  go  to  Lord  George  Beauclerk." 
The  plaintiff  filed  his  bill  to  establish  his  title 
to  the  personal  property  of  the  testator.  The 
defendant  levied  a  fine,  and  suffered  a  com- 
mon recovery,  and  claimed  the  whole.  The 
cause  was  elaborately  argued.  Forth  v.  Chap- 
man, Atkinson  v.  Hutchinson,  and  many  other 
cases,  were  cited.  The  case  was  very  fully  dis- 
cussed by  Ld.  Hardwicke,  in  giving  his  opin- 
ion, and  he  said  that  none  of  them  came  up  to 
the  point  contended  for  by  the  plaintiff;  that 
ex  vi  termini  as  this  is  a  limitation  of  personal 
estate,  it  shall  be  confined  to  a  dying  without 
issue  living  at  the  death  of  the  first  taker.  He 
adds,  it  would  be  of  very  mischievous  conse- 
quence, and  introduce  great  confusion,  if  the 
court  should  admit  of  a  distinction  between 
chattels  personal  and  chattels  real.  He  also 
cited  Ld.  Hale's  opinion  as  follows:  ''A  devise 


to  a  man,  and  if  he  dies  without  issue,  is  al- 
ways construed  to  make  an  entail;  and  if  the 
devise  be  to  B  and  the  issue  of  his  body  hav- 
ing no  issue  at  the  time,  it  would  be  an  estate 
tail,  for  the  law  will  carry  over  the  word  'issue,' 
not  only  to  his  immediate  issue,  but  to  all  that 
shall  descend  from  him."  He  concludes  by  say- 
ing that  the  construction  contended  for  by  the 
plaintiff  was  not  supported  by  any  case  what- 
ever, and  as  the  words  were  general,  the  lim- 
itation over  was  void.  This  is  one  of  the  cases 
referred  to  by  Chancellor  Kent,  where  he  re- 
marks that  as  Ld.  Hardwicke  has  equally  com- 
mended and  condemned  the  distinction  in 
Forth  v.  Chapman,  without  any  kind  of  explan- 
ation, his  authority  may  be  considered  as  neu- 
tralized, as  mechanical  forces  of  equal  power, 
operating  in  contrary  directions,  naturally  re- 
duce each  other  to  rest.  In  Chandlers  v.  Price, 
3  Ves.,  99,  decided  in  1796,  the  question  arose 
upon  a  devise  of  real  and  personal  property  to 
C.  Jennings,  and  after  her  decease  without 
legitimate  issue,  to  Sarah  Medhurst.  Ld.  Ross- 
lyn  said,  the  rule  to  try  it  by  is  this:  Would 
the  words  give  an  estate  tail  in  real  estate?  If 
so,  they  give  the  absolute  property  in  person 
alty,  unless  you  can  find  in  the  will  something 
to  show  the  testator  meant  to  tie  it  up.  From 
the  time  of  Beaudeik  v.  Dormer,  the  words 
"die  without  *issue"  must  be  taken  in-[*289 
definitely.  The  distinction  taken  by  Ld.  Tal- 
bot,  in  Atkinson  v.  Hutchinson,  3  P.  Wms. ,  258, 
that  when  the  words  would  give  an  express  es- 
tate tail  the  construction  of  law  must  obtain, 
but  not  where  only  an  implied  estate  tail  was 
given,  was  very  much  labored  in  Daw  v.  Pitt; 
for  in  that  case  there  was  manifestly  but  an 
estate  for  life,  and  the  testator  anxiously  en- 
deavored to  restrain  it  to  an  interest  for  life, 
but  that  distinction  was  exploded ;  and  the  rule 
is  general,  that  where  the  words  raise  an  es- 
tate tail  in,  real  estate,  they  give  the  absolute 
property  in  personal  estate;  and  if  there  is  no 
distinct  expression  to  restrain  it  to  the  time 
the  law  allows,  the  consequence  must  prevail, 
whatever  is  the  intention.  In  Boehm  v.  Clark, 
9  Ves. ,  580,  decided  in  1804,  the  testator  gave 
the  residue  of  his  fortune  to  trustees,  for  the 
use  of  his  brother,  the  plaintiff,  during  his  life, 
with  remainder  in  default  of  issue  to  Clement 
Boehm,  for  his  use  during  life.  The  Master  of 
the  Rolls  held  the  limitation  too  remote.  He 
denies  a  dictum  of  Ld.  Hardwicke,  in  Trafford 
v.  Boehm,  3  Atk.,  449.  In  Barlow  v.  Salter, 
17  Ves.,  479,  decided  in  1810,  the  devise  was 
to  the  daughter  of  the  testatrix:  "  All  my  es- 
tate real  and  personal,  of  every  sort  and  kind, 
to  her  and  her  heirs,  and  half  the  navigation 
money  for  her  natural  life;  and  in  case  she  dies 
without  issue,  all  to  be  divided  between  my 
four  nephews  and  nieces."  The  Master  of 
the  Rolls,  Sir  Wm.  Grant,  says,  that  by  some 
of  the  earlier  cases,  the  judges  inclined  to  hold 
these  words  to  mean  without  issue  at  the  death 
of  the  person  named,  but  ever  since  the  case 
of  Beauclerk  v.  Dormer,  a  different  rule  has 
prevailed,  and  he  considered  it  well  settled 
that  these  words,  without  something  more  to 
limit  them,  must  have  their  legal  signification, 
viz.:  death  without  issue  generally;  in  other 
words,  an  indefinite  failure  of  issue.  Numer- 
ous cases  might  be  cited,  beside  those  already 
referred  to.  to  establish  the  proposition  that 
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whatever  would  directly  or  constructively  con- 
stitute an  estate  tail  in  land,  will  pass  an  abso- 
lute interest  in  personal  estate;  and  Sir  W. 
Grant  says  it  has  been  so  settled  since  the  case 
of  Daw  v.  Pitt,  or  Ld.  Chatham  v.  Tothill.  See, 
also,  Glover  v.  Strothoff,  2  Bro.  C.  C.,  37;  Atty- 
Gen.  v.  Bayley,  Id.,  558. 

29O*]  *The  reason  assigned  by  Ld.  Thur- 
low  why  personal  property  devised  in  the  lan- 
guage of  an  estate  tail  passes  absolutely  is  to 
effectuate  the  intention  of  the  testator  :  as  if  a 
man  gives  an  estate  in  general  to  A  for  life.and 
adds,  but  if  he  dies  without  issue,  I  then  gave 
it  to  B  ;  B  has  no  immediate  gift,  but  only  a 
contingent  interest  upon  A's  dying  without  is- 
sue, and  it  would  counteract  the  intention  of 
the  testator,  if  B  took  it  immediately  upon  the 
death  of  A  ;  therefore,  these  words,  in  both 
real  and  personal  estate,  operate  as  an  enlarge- 
ment of  the  estate  for  life;  for  otherwise  the  is- 
sue of  A  would  not  take  at  all — A  must  have 
an  estate  which  would  devolve  upon  his  issue. 
Upon  that  ground  the  court  has  extended  the 
estate  beyond  an  estate  for  life — in  a  freehold 
interest  has  deemed  it  an  estate  tail, and  in  chat- 
tel interests  an  absolute  property.  So  in  Doe 
v.  Cooper,  1  East,  230,  in  a  devise  over,  the 
words  were,  "in  default  of  his  leaving  issue," 
after  an  estate  for  life,  were  held  to  create  an 
estate  tail ;  though,  as  was  remarked  by  Ld. 
Kenyon,  the  particular  intent  of  the  testator 
might  be  answered  by  giving  the  devisee  only 
an  estate  for  life,  but  the  general  intent  was 
that  all  his  issue  should  inherit  before  the  es- 
tate went  over.  So,  upon  these  words:  "  It  is 
my  will,  that  if  W.  W.,  my  son,  shall  happen 
to  die  and  leave  no  issue  of  his  body  lawfully 
begotten,  then  over  to  my  son  Richard."  Baron 
Price  decided  that  an  estate  tail  vested  in  Will- 
iam ,  that  Richard  could  not  take  by  the  ex- 
ecutory devise.  1  Com., 372.  In  Tenny  v.  Agar, 
12  East,  254,  decided  in  1810,  the  testator,  after 
giving  an  estate  to  his  son,  John  Agar,  and  his 
heirs,  upon  a  certain  condition,  and  upon  a 
breach  of  that  condition,  to  his  daughter,  add- 
ed :  "And  in  case  my  said  son  and  daughter 
both  happen  to  die  without  having  any  child 
or  issue,  then  over."  The  question  was  upon 
the  validity  of  the  devise  over.  Holroyd,  for 
the  plaintiff,  argued  upon  the  terms  of  the  de- 
vise, which  he  considered  the  same  as  dying 
without  leaving  issue,  and  cited  most  of  the 
cases  on  the  point,  and  among  them  Forth  v. 
Chapman,  Porter  v.  Bradley,  Roe  v.  Jeffery  and 
Keitty  v.  Fowler,  all  of  which  I  have  stated 
above.  Ld.  Ellenborough  stopped  the  counsel 
on  the  other  side  ;  he  considered  it  perfectly 
plain  that  an  estate  tail  was  intended  and  cre- 
291*]ated.  *He  states  the  words  to  be  "with- 
out leaving"  any  child  or  issue.  In  the  report- 
er's statement  of  the  case  they  appear  to  be 
"without  having"  anv  child  or  issue.  The 
judges  gave  their  opinions  seriatim.  Le  Blanc, 
J.,  says:  "There  is  no  case  whe  the  words  'die 
without  leaving  issue '  simply,  have  been  ad- 
judged to  mean  '  without  leaving  issue  at  the 
time  of  the  death  ;'  "  and  he  remarks  that  in 
Porter  v.  Bradley  there  were  the  words  "  be- 
hind him."  There  is  a  similar  decision  in  the 
case  of  Romily  v.  James,  6  Taunt.,  264,  upon 
the  words  "having  no  issue."  I  might  proceed 
and  cite  a  multitude  of  other  cases  ;  the  books 
are  full  of  them,  and  the  counsel  who  opened 
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the  argument,  stated  that  he  had  examined  300 
of  them.  But  I  will  cite  no  more  English  cases. 
I  will,  however,  refer  to  Mr.  Fearne's  conclu- 
sion upon  all  that  had  been  decided  when  he 
wrote  his  learned  treatise,  which  is  :  "That  al- 
though in  the  limitation  of  a  personal  estate, 
after  a  dying  without  issue,  those  words  shall 
not  ex  vi  termini,  and  without  the  concurrence 
of  any  other  circumstance  of  intention,  signify 
a  dying  without  issue  then  living,  even  though 
the  limitation  is  in  the  nature  of  an  estate  tail 
by  implication  only  ;  yet,  on  the  other  hand, 
they  shall  not  ex  m  termini,  when  there  is  any 
other  circumstance  of  intention,  import  an  in- 
definite failure  of  issue,  even  though  the  limi- 
tation is  in  the  nature  of  an  express  tail ;  but 
that  in  either  case,  if  the  limitation  rests  solely 
upon  the  usual  extent  and  import  of  those 
words,  the  limitation  over  is  too  remote  and, 
therefore,  void,  and  the  whole  vests  in  the  first 
devisee  or  legatee  ;  but  that  in  either  case,  the 
signification  of  those  words  may  be  confined 
to  a  dying  without  issue  then  living,  by  any 
clause  or  circumstance  in  the  will  which  can 
indicate  or  imply  such  intention."  He  further 
says,  it  is  the  same  thing  whether  the  devise 
of  a  personal  estate  be  to  one  for  life  expressly, 
and  if  he  die  without  issue,  remainder  over;  or 
to  one  indefinitely,  and  if  he  die  without  issue, 
remainder  over.  2  Fearne,  260,  261,  275.  And 
again,  he  remarks,  that  in  all  the  cases  where 
a  distinction  had  been  taken  as  to  a  devise  of 
real  or  personal  property,  there  were  some  cir- 
cumstances in  the  will  which  the  court  ob- 
served confined  the  generality  of  the  expression 
"dying  without  issue"  to  "dying  without  issue- 
then  living."  *This  appears  in  the  re-  [*292 
ports  of  the  respective  cases,  except  in  that  of 
Forth  v.  Chapman,  and  in  that  Ld.  Hardwicke 
said  Ld.  Macclesfield  relied  upon  the  word 
"leaving." 

The  decision  of  this  case  in  the  court  below 
rests  upon  the  distinction  taken  in  Forth  v. 
Chapman,  between  the  same  words  as  applied 
to  real  and  personal  property.  The  word 
"leaving"  was  relied  on  in  the  argument,  but 
not  by  His  Honor,  the  Chancellor,  and  the  case& 
cited  show  that  that  word  was  relied  on  in  but 
few  of  them,  and  that  both  expressions,  viz.  r 
"  dying  without  issue,"  and  "  dying  without 
leaving  issue,"  are  considered,  as  in  truth  they 
are,  of  exactly  similar  import.  Chancellor  Kent 
has  given  us  the  names  of  those  who  supported 
the  distinction  and  those  who  opposed  it.  In 
favor  of  it  are  Ld.  Macclesfield,  Ld.  Mansfield 
and  Ld.  Eldon  ;  Ld.  Hardwicke  both  approved 
and  condemned  it,  and  is,  therefore,  neutral- 
ized Those  who  denied  any  such  distinction  are 
Ld.  Thurlow,  Ld.  Loughborough,  Ld.  Alvan- 
ley,  Ld.  Kenyon,  Sir  William  Grant,  and  the 
K.  B.,  in  4  Maule  &  S.,  62.  To  which  might 
be  added  Sir  Thomas  Sewell  and  Sir  Joseph 
Jekyl  and  some  others.  The  weight  of  English- 
authority,  in  my  opinion,  is  decidedly  against 
any  such  distinction.  It  is  true  that  both  in 
England  and  in  this  country  courts  have  anx- 
iously seized  upon  any  expression  or  circum- 
stance in  the  will  which  would  limit  the  gener- 
ality of  the  expression  "dying  without  issue," 
or  "without  leaving  issue,"  or  "for  want  of  is- 
sue," and  confine  it  to  issue  living  at  the  death 
of  the  first  taker.  In  the  case  of  Moffatt  v. 
Strong,  10  Johns.,  16,  the  word  "survivors" 
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had  that  effect.  It  was  admitted  there,  that  if 
the  limitation  over  rested  solely  on  the  words 
"dying  without  issue,"  it  would  fail — those 
words  denoting  an  indefinite  failure  of  issue  ; 
but  as  the  property  was  to  go  to  the  survivors 
of  the  devisees,  upon  the  dying  without  issue 
of  any  of  them,  the  testator  could  not  have 
intended  that  the  survivor  should  take,  after  an 
indefinite  failure  of  issue.  This  general  rule 
has  been  admitted  iu  several  cases  ;  and  the 
same  effect  has  been  given  to  the  word  "  sur- 
vivor." Fosdick  v.  Cornell,  1  Johns.,  440,  and 
Joe/cum  v.  Blanshaw,  3  Id.,  292.  In  Jackson  v. 
Stoats,  11  Id.,  '687,  the  word  "  children"  had 
the  same  effect.  See,  also,  Anderson  v.  Jack- 
son, 16  Johns.,  382,  and  Wilkes  v.  Lyon,  2  Cow., 
29,3*]  *333.  The  principle  that  when  the 
words  of  the  devise  would  create  a  fee  tail  in 
land  will  give  the  absolute  estate  in  personalty, 
is  recognized,  I  believe,  in  all  the  American 
cases  ;  and  that  the  executory  devise  may  be 
sustained,  where  there  is  something  more  than 
the  bare  words  "dying  without  issue,"  to  show 
the  testator's  intention  to  restrain  such  expres- 
sions. 1  Mas.,  224  ;  2  Munf.,  479;  2  Dessaus., 
113;  3  Id.,  259. 

In  the  construction  of  wills  it  is  the  duty  of 
courts  to  effectuate  the  intention  of  the  devisor, 
if  that  intention  is  agreeable  to  the  rules  of  law. 
The  intention  is  to  be  ascertained  from  the 
will  itself.  If  the  testator  uses  language  which 
has  acquired  a  definite  legal  signification,  the 
court  are  bound  to  presume  that  the  testator 
intended  what  the  words  legally  import ;  but 
if  other  parts  of  the  will,  or  other  expressions 
in  the  same  clause,  clearly  show  that  the  tech- 
nical words  used  by  the  testator  were  used  in 
a  different  sense  from  the  legal  construction, 
then  they  shall  be  construed  according  to  their 
common  acceptation.  There  are  certain  dispo- 
sitions which  a  man  may  wish  to  make  of  his 
property  which  the  law  will  not  permit ;  and 
the  law  has  said  that  if  a  testator  makes  such 
attempt,  that  his  words  shall  be  construed  to 
mean  something  else.  For  example,  if  a  man 
devises  personal  property  to  his  son  and  the 
heirs  of  his  body,  this  shall  be  construed  ex- 
actly as  if  it  had  been  given  to  his  son  abso- 
lutely, without  qualification.  So  in  our  State, 
if  a  testator  devises  real  estate,  to  A  and  the 
heirs  of  his  body  lawfully  begotten,  this  would 
create  an  estate  tail  which  our  statute  converts 
into  an  estate  in  fee  simple.  Such  a  devise, 
therefore,  is  exactly  equivalent  to  a  devise  to 
A  and  his  heirs  ana  assigns,  though  it  is  mani- 
fest the  testator  intended  a  very  different  dis- 
position of  his  property.  That  disposition  be- 
ing unlawful,  the  law  has  given  to  the  words 
of  the  devise  a  technical  meaning  which  courts 
are  bound  to  enforce.  It  is  well  settled  in 
England  that  an  estate  tail  may  be  created  as 
wefi  by  implication  as  by  express  words.  For 
instance,  the  testator  gives  to  A  an  estate  for 
life,  and  adds,  that  if  he  shall  die  without  law- 
ful issue,  then  he  gives  the  estate  to  B  ;  this  is 
the  same  as  a  devise  to  A  and  his  lawful  issue. 
This  construction  is  given  for  the  benefit  of  the 
294*]  issue,  otherwise  they  would  have  *no 
interest ;  and  this  operates  as  an  enlargement 
of  the  estate  in  A.  To  apply  these  remarks  to 
the  case  before  us,  the  language  of  the  devise 
is  equivalent  to  saying,  I  give  and  bequeath  to 
my  daughter,  Eliza  Emily,  $20,000,  which  I 
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direct  to  be  invested  in  her  name,  the  interest 
to  be  applied  for  her  support,  and  the  balance 
re-invested  for  her  benefit;  the  whole  to  be  paid 
her  at  21  years  of  age.  This  gives  her  the 
whole  property  to  be  paid  to  her  at  21 ;  but  if 
she  does  not  attain  the  age  of  21,  still  the  prop- 
erty having  vested,  was  hers,  and  must  go  as 
the  law  in  such  case  directs.  If  the  testator 
had  said,  I  give  and  bequeath  to  my  daughter, 
E.  E. ,  and  to  the  lawful  issue  of  her  body 
$20,000,  this  is  language  which,  applied  to  a 
freehold  estate,  would  in  England  create  an  es- 
tate tail  and,  therefore,  there,  as  well  as  here, 
would  give  the  property  to  E.  E.  absolutely. 
If  the  form  of  expression  be  varied  so  as  to 
give  an  estate  tail  by  implication,  as,  I  give, 
etc.,  to  E.  E.  $20,000,  but  if  she  die  without 
lawful  issue,  then  over,  the  law  obtains  its  ob- 
ject by  declaring  the  limitation  over  void,  and 
the  devise  absolute.  Yet  this  is  directly  against 
the  actual  intention  of  the  testator.  That  in- 
tention being  unlawful,  it  is  as  much  the  duty 
of  courts  to  defeat  it,  as  it  is  to  effectuate  it 
when  the  intention  is  lawful. 

My  conclusions  upon  the  whole  case  are 
these  :  I.  That  the  legacy  of  $20,000  and  its 
interest  became  vested  in  the  legatee,  because, 
1.  It  was  separated  from  the  estate  of  the 
testator.  2.  It  was  invested  in  the  name,  or  for 
the  benefit  of  the  legatee.  3.  The  testator  ap- 
pointed guardians  to  manage  his  daughter's 
estate.  4.  The  interest  was  given  to  her  use. 
5.  It  is  to  be  paid  at  21,  and  be  at  her  own 
absolute  disposal.  II.  That  the  legacy  having 
vested,  it  was  not  devested  by  the  limitation 
over,  because  the  absolute  property  passed  by 
the  will;  it  was  not  given  to  the*  legatee  for 
life,  "  but  to  be  at  her  own  free  and  absolute 
disposal,  after  she  shall  attain  the  age  of  21 
years."  III.  If,  however,  the  will  gives  E.  E. 
only  an  estate  for  life  in  the  first  part  of  the 
clause,  the  subsequent  limitation  over  being 
upon  an  indefinite  failure  of  issue,  is  too  re- 
mote and,  therefore,  void  as  an  executory 
devise. 

I  am  of  opinion,  therefore,  that  the  decree 
in  the  court  below  should  be  reversed,  and  that 
the  respondent's  bill  should  be  dismissed. 

*By  Senator  Edmonds.  The  diffi-  [*295 
culty  in  this  case,  as  in  many  other  cases  of 
construction  of  wills,  arises  from  the  fact  that 
the  testator  seems  to  have  had  two  intentions, 
Irreconcilable  with  each  other,  one  as  to  the 
immediate  disposition  of  the  fund  devised, 
and  the  other  as  to  its  ultimate  disposition — 
both  of  which  cannot  be  permitted  to  operate. 
The  intention  is  the  great  guide  in  the  con- 
struction of  wills,  but  the  question  frequently 
is,  as  in  this  case,  which  intention? 

In  determining  this  question,  it  is  an  import- 
ant consideration,  that  as  the  intention  cannot 
be  carried  into  effect.Junless  it  is  subservient 
to  and  in  conformity  with  the  rules  of  law,  full 
force  must  be  given  to  that  intention  which 
conforms  most  to  these  rules,  or,  as  frequently 
happens,  which  violates  and  transgresses  them 
the  least.  Thus  it  was  with  the  rule  in  Shetty'g 
case,  which  has  been  so  wisely  abolished  by 
the  Revised  Statutes.  There,  although  au  es- 
tate was  given  to  one  expressly  for  life,  and 
the  remainder  to  his  heirs  in  fee  or  in  tail;  yet 
the  first  taker  was  held  to  have  an  estate  in  fee 
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or  in  tail,  contrary  to  the  express  intention  as 
to  the  ultimate  disposition  of  the  estate.  That 
rule  has  never  been  applied,  that  it  did  not 
overrule  the  will  of  the  testator  in  regard  to 
the  ultimate  estate  created  by  it;  and  this  upon 
the  principle  I  have  already  mentioned,  that 
the  intentions  were  conflicting,  and  one  of 
them  run  counter  to  the  rules  of  law  and,  con- 
sequently, was  made  to  yield  to  them.  This 
rule  must  be  borne  in  mind  while  passing  upon 
the  devise  in  question;  for  while  it  is  contend- 
ed on  the  one  hand,  that  the  $20,000  be- 
queathed was  intended  by  the  testator,  in  the 
event  of  his  daughter's  death  without  children 
before  she  attained  the  age  of  21,  to  form  a 
part  of  his  residuary  estate  and  go  over  to  his 
other  devisees;  it  is  averred  on  the  other,  that 
it  was  the  intention  of  the  testator,  that  this 
sum  should  vest  in  and  absolutely  belong  to  his 
daughter  during  her  life,  so  that  in  case  of  her 
death  it  should  descend  to  her  heirs  or  next  of 
kin,  and  not  to  the  residuary  legatees  of  her 
father;  and  if  we  should  be  persuaded  that  the 
will  can  fairly  be  so  construed  as  to  justify 
both  these  deductions,  then  we  have  presented 
to  us  one  of  those  cases  of  conflicting  inten- 
tions which  can  be  solved  only  by  a  resort  to 
legal  principles,  to  ascertain  which  intention 
296*]  shall  control  and  *bear  down  the  other. 
In  this  view,  it  is  proper  to  inquire  whether 
the  testator's  intentions  in  regard  to  this  legacy 
be  of  this  conflicting  character;  and  if  they 
are,  what  rule  of  law  is  to  aid  us  in  selecting 
that  which  is  to  control. 

The  devise  over  after  Eliza  Emily's  death  is 
not  free  from  difficulty,  nor  of  so  clear  and 
explicit  a  character  as  of  itself  to  aid  us  in  ar- 
riving at  a  determination.  The  will  directs 
that  it  shall  be  distributed,  in  that  event,  as  is 
thereinafter  directed  respecting  the  residue  of 
the  testator's  estate.  Now,  there  is  no  devise 
of  the  residue  in  terms;  but  after  carving  out 
certain  legacies,  the  testator  divides  his  estate, 
real  and  personal,  into  three  parts,  and  devises 
it  to  his  three  other  children  in  such  manner 
that  Eliza  Emily  herself  might  ultimately  be- 
come the  residuary  legatee,  and  obtain  the 
whole  estate.  Thus,  he  gives  the  use  of  one 
third  to  his  daughter  Mary,  but  in  case  she 
dies  without  leaving  lawful  issue,  then  that 
third  shall  be  divided  among  such  of  his  other 
children  as  shall  survive  her.  He  devises  the 
remaining  two  thirds  to  his  two  sons,  with  the 
same  devise  over  in  case  of  their  dying  with- 
out issue.  So,  that  if  Eliza  Emily  had  survived 
her  sister  and  brothers,  they  having  died  with- 
out issue,  it  seems  to  have  been  the  testator's 
intention  that  she  should  take  their  shares  as 
residuary  legatee;  and  if,  after  surviving  them, 
she  should  die  without  issue,  that  portion  of 
the  estate  which  she  might  take  as  surviving 
child  should  descend  to  heirs  by  inheritance 
from  her;  but  what,  in  that  event,  would  be- 
come of  the  $20,060  legacy,  unless  it  vested 
absolutely  in  her  in  the  first  instance?  She 
could  not  take  as  residuary  legatee  of  that,  be- 
cause it  was  not  to  go  over  until  her  death,  nor 
would  there  be  any  one  remaining  to  whom  it 
had  by  this  construction  been  devised  by  the 
testator.  The  consequence  would  be,  either 
that  the  legacy  would  be  considered  lapsed, 
and  go  to  the  next  of  kin  in  the  testator,  or 
vest  absolutely  in  Eliza  Emily  and  descend  to 
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her  next  of  kin;  in  either  event,  the  alleged  in- 
tention of  the  testator  would  be  overborne. 

If  the  devise  to  her  is  such  as  to  invest  her 
with  the  absolute  ownership  of  the  legacy, 
then  we  have  no  difficulty  in  deciding  this 
case :  my  impression  is  that  it  did  thus  vest.  It 
is  not  a  devise  of  the  income  or  interest  mere- 
ly of  his  estate,  *but  is  a  portion  of  [*297 
the  estate  itself,  separated  from  the  residue 
and  set  apart  for  a  particular  purpose.  Fon- 
ereau  v.  Fonereau,  3  Atk.,  645;  1  Ves.,  Sr., 
118.  The  investment  was  to  be  in  the  name  of 
the  daughter,  and  that  not  only  of  the  original 
legacy,  but  of  its  accumulation.  In  the  pro- 
vision which  the  testator  makes  for  his  wife, 
he  separates  a  sum  from  his  estate  and  directs 
his  executors  to  vest  it  in  their  names,  not  hers; 
directs  the  interest  to  be  paid  to  her,  gives  her 
the  power  of  disposing  of  the  principal  by  will. 
and  in  case  she  does  not,  then  it  is  to  go  as 
part  of  the  residuum.  In  the  case  of  this  devise, 
it  is  not  questioned  that  she  was  to  have  the 
use  only.  If  the  daughter  was  to  have  no  more, 
why  did  the  testator  direct  a  different  mode  of 
investment,  and  a  mode  that  of  itself  indicates 
ownership  in  the  daughter?  If  the  legacy  to 
her  had  been  invested  in  bond  and  mortgage, 
she  and  she  alone  would  have  been  the  obli 
gee  or  mortgagee,  and  entitled  to  all  the  rights 
appertaining  to  that  character;  if  invested  in 
public  stocks,  she  and  she  only  would  have 
been  the  stockholder  possessed  of  the  rights 
thereto  belonging.  Unless  she  was  trustee 
for  some  other  person,  this  would  imply  of 
itself  absolute  ownership  in  her.  Monkhouse 
v.  Holme.  I  Bro.  C.  C.,  298;  Booth  v.  Sooth, 
4  Ves.,  404.  The  testator's  intention  is  still 
further  manifest  from  this;  that  he  appoints  a 
guardian  of  the  person  of  his  daughter,  and 
others,  "guardians  of  her  estate."  They  are  to 
pay  her  a  portion,  and,  in  a  certain  event,  the 
whole  income  of  her  estate.  It  is  as  guardians 
of  her  estate  that  they  are  to  receive  that  in- 
come, and  pay  it  out  to  her  or  invest  it  for  her 
benefit.  When  they  invested  the  $20,000, 
their  duty  as  executors  ceased,  and  all  subse- 
quent investments  of  that  sum.  All  collections 
and  payments  of  interest  and  all  investments 
of  the  accumulation  were  to  be  by  them  as 
"guardians  of  her  estate."  If  she  had  acquired 
the  absolute  ownership  of  that  sum  in  any  oth- 
er manner,  precisely  this  course  would  have 
been  necessary.  Guardians  of  her  person  and 
of  her  estate  would  have  been  appointed;  they 
might  and  probably  would  have  been  different 
persons,  and  chancery  would  have  directed  an 
accumulation  of  all  that  was  not  necessary  for 
her  support;  and  she  would  not  have  had  it  in 
*her  power  to  dispose  of  it  until  she  be-  [*298 
came  of  age.  So,  that  the  testator  has  thrown 
around  his  bequest  to  her,  all  the  indicia  of 
absolute  ownership. 

It  is  a  well  settled  rule  of  construction,  that 
effect  must,  if  possible,  be  given  to  every  word 
of  a  will.  I  have  considered  the  word  "estate" 
as  an  important  word  in  this  will.  This  court 
decided  in  Jackson  v.  Bobbins,  16  Johns.,  587, 
that  this  word  in  a  will  carries  the  land,  and 
all  the  testator's  interest  in  it. 

It  is  also  a  rule  of  law  that  a  devise  of  the 
interest  or  of  the  rents  and  profits  is  a  devise 
of  the  thing  itself,  out  of  which  that  interest 
or  those  rents  and  profits  may  issue.  Butter- 
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field  v.  Sane,  1  Ves.,  Sr..  183, 154 ;  Daw  v.  Pitt, 
or  Tothill  v.  Chatham,  6  Bro.  Par.,  460 ;  1  Id., 
Toml.  ed.,  453;  1  Madd.,  488;  Fonereau  v. 
Fonereau,  and  .BtertA  v.  Booth,  before  cited ; 
Green  v.  Piggott,  1  Bro.  Ch.,  105;  Haig  v. 
Swiney,  1  Sim.  &  Stu.,  487  ;  Z«w  v.  L' Estrange, 
3  Bro.  P.  C.,  337 ;  taw  v.  Cave,  2  Vern.,  508, 
693;  Van  v.  C&irA;,  1  Atk..  512;  Stretch  v. 
TTa^Wn*,  1  Madd.,  252.  This  rule,  however, 
is  to  be  understood  with  some  limitations. 
Where  the  intention  of  the  testator  to  give  only 
the  use  is  clear,  manifest  and  undisputed,  the 
rule  must  yield  to  the  stronger  force  of  the  in- 
tention ;  but  where  it  is  doubtful  whether  the 
use  only  or  the  absolute  ownership  was  intend- 
ed to  be  given,  the  rule  has  been  allowed  to 
have  a  controlling  effect.  It  is  by  no  means 
clear  that  in  the  case  before  us  the  use  only 
was  devised.  If  there  ?s  any  doubt,  it  is 
whether  the  ownership  was  not  intended  to  be 
given,  and  the  rule  to  which  I  have  adverted 
comes  with  great  propriety  to  our  aid  in  solv- 
ing the  question. 

Another  inquiry  may  very  properly  be  made, 
viz. :  if  the  legacy  did  not  vest  in  Eliza  Emily, 
in  whom  did  it  vest  ?  It  did  not  vest  in  the 
executors,  for  no  estate  or  interest  in  it  was 
devised  to  them  ;  nor  was  it  given  to  them  as 
guardians  of  her  estate,  for  the  investment 
was  to  be  in  her  name,  not  theirs,  and  they 
had  a  specific  duty  to  perform  which  did  not 
necessarily  give  them  an  estate  or  interest  in  it. 
Nor  did  it  vest  in  the  other  devisees  named  in 
the  will,  her  brothers  and  sister,  for  they  could 
take  only  in  a  certain  event,  which  might 
never  happen  ;  and  I  have  already  shown  that 
299*]  she.  and  not  *they,  might  become  en- 
titled to  the  residuum.  There  was,  it  appears 
to  me,  no  person  but  her  in  whom  it  could 
vest. 

If  it  did  vest  in  Eliza  Emily,  was  it  devested 
by  her  death  ?  It  is,  undoubtedly,  now  a  well 
established  rule,  that  where  the  use  of  a  chat- 
tel is  devised  to  one  for  life,  with  remainder  to 
another,  the  devise  of  the  remainder  is  valid. 
The  devise  for  life  in  such  case  must  be  clear 
and  explicit,  and  the  intention  of  the  testator 
to  give  only  the  use  for  life  must  be  undis- 
puted. But  where  the  devise  is  such  that  the 
property  in  the  chattel  becomes  vested  in  the 
first  taker,  any  attempt  of  the  testator  to  con- 
trol it  afterwards,  or  to  restrict  the  power  of 
disposing  of  it,  is  an  interference  with  the  ab- 
solute right  of  property  already  granted,  and, 
consequently,  void.  Atty-Oen.  v.  Hall,  Fitzg., 
314;  8.  C.,  Vin.  Abr.,  Devise,  103,  pi.  50; 
Bradley  v.  Peixotto,  3  Ves..  324 ;  Ross  v.  Ross, 
1  Jac.  &  W.,  154 ;  Mannock  v.  Horton,  7  Ves., 
391 ;  Cuthbert  v.  Parrier,  1  Jac.,  415;  Jackson 
v.  Butt,  10  Johns.,  19;  Jackson  v.  Bobbins,  16 
Id.,  537.  And  here,  I  apprehend,  arose  the 
mistake  of  the  testator,  in  supposing  that  he 
had  the  right  to  control  its  subsequent  dispo- 
sition, after  having  devised  the  absolute  own- 
ership of  the  fund  to  his  daughter ;  and  hence 
his  conflicting  intentions.  If.  however,  the 
limitation  over  was  valid,  and  we  could  now 
be  called  upon  to  say  which  intention  should 
control,  I  should  find  in  the  spirit  of  all  our 
institutions  an  obligation  to  give  effect  to  that 
intention  which  confers  immediately  the  jus 
disponendi  rather  than  that  which  locks  it  up 
and  controls  it.  It  is  equally  against  the  gen- 
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eral  current  of  opinion  in  this  country  to  per- 
mit either  real  or  personal  property  to  be  so 
bound  down  as  to  suspend  or  destroy  the  power 
of  alienation.  The  accumulation  of  vast  es- 
tates and  the  destruction  of  that  equality  which 
is  the  great  source  of  our  happiness  would  be 
the  necessary  result  of  the  opposite  practice. 

Whether  the  limitation  over  in  this  case  was 
not  upon  an  indefinite  failure  of  issue  and, 
therefore,  void,  is  a  question  upon  which  much 
of  our  time  was  occupied  in  the  argument,  and 
in  the  discussion  of  which  much  learning  and 
research  were  displayed  by  the  counsel.  We 
are  not  now  required  to  establish  a  rule  upon 
this  point  which  shall  henceforth  be  the  law 
*of  this  State.  The  Legislature  has  [*3OO 
wisely  given  a  meaning  to  the  disputed  words 
which  henceforth  must  control,  and  we  are 
now  to  examine  the  question  only  so  far  as 
concerns  the  decision  of  this  case.  It  has  long 
been  the  rule  that  a  devise  over  of  real  estate, 
upon  failure  of  issue,  meant  an  indefinite  fail- 
ure of  issue,  and  was  void,  because  of  its  lock- 
ing up  and  restraining  the  power  of  alienation 
for  an  indefinite  period  of  time,  and  that  was 
against  the  spirit  of  the  common  law  ;  and  the 
question  now  is  whether  the  same  rule  shall 
apply  to  a  limitation  over  of  personal  property. 
The  Chancellor,  in  his  decision  in  this  caser 
and  in  Rathbone  v.  Dyckman,  3  Paige,  30,  rules 
that  the  words  "  without  leaving  issue,"  wheo 
applied  to  personal  property,  must  be  intend- 
ed to  mean  without  leaving  issue  "  at  the  time 
of  the  death  of  the  first  taker,"  and  that  such 
a  devise  is  not,  therefore,  void :  while  he  ac- 
knowledges that  the  settled  law  of  the  land 
gives  a  different  meaning  and  an  entirely  op- 
posite effect  to  the  same  words  when  used  in  a 
devise  of  real  estate.  The  propriety  of  giving 
opposite  meanings  to  the  same  words,  when 
applied  to  different  kinds  of  property,  and  es- 
pecially in  the  same  instrument,  is  more  than 
questionable ;  and  it  is  equally  doubtful  wheth- 
er any  testator  ever  intended  to  do  so.  Yet 
we  are  required  to  adopt  such  a  construction 
in  order  to  give  our  judgment  for  the  respond- 
ents, and  to  say  that  the  testator,  when  he  used 
these  words  in  the  devise  to  his  daughter, 
Eliza  Emily,  intended  the  very  opposite  of 
what  he  did  when  he  used  the  same  words  in 
devising  his  real  and  personal  estate  to  his 
other  children.  The  dictates  of  commen  sense 
are  too  much  at  war  with  this  conclusion  for 
me  readily  to  yield  to  it ;  and  I  cannot  give 
the  doctrine  my  sanction,  unless  the  force  of 
authority  constrains  me  to  do  so. 

So  far  as  authority  is  concerned,  the  rule 
does  not  appear  to  me  sufficiently  well  settled, 
in  respect  to  personal  property,  to  have  a  con- 
trolling force  on  either  side.  On  one  side,  and 
in  favor  of  the  Chancellor's  opinion,  we  have 
been  cited  to  the  case  of  Forth  v.  Chapman,  1 
P.  Wms.,  664,  and  a  series  of  decisions  follow- 
ing in  its  train  and  sanctioning  its  doctrine. 
Against  this  we  have  been  referred  to  the  case 
of  Daw  v.  Pitt,  1  Madd.,  488;  6  Bro.  Par.,  450. 
and  a  number  of  cases  sustaining  the  same 
principle.  I  do  not  propose  to  examine  these 
'various  and  conflicting  decisions;  it  [*3O1 
would  occupy  too  much  space.  I  have,  how- 
ever, paid  to  them  such  attention  as  the  import- 
ance of  the  case  and  the  principles  involved, 
demand.  In  choosing  between  the  conflicting 
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cases,  I  am  influenced,  not  only  by  the  con- 
sideration that  it  could  not  have  been  the  in- 
tention of  the  testator  to  have  used  the  same 
words  in  these  very  opposite  senses  in  the  same 
will,  but  by  the  opinion  of  the  late  (Jfiancellor 
Kent,  of  whom  it  may  well  be  said,  in  respect 
to  such  questions,  "  Animo  videl,  ingenio  corn- 
plexus  est.  eloquen tia  illuminavit. "  He  says,  2 
Kent,  Com.  2d  ed.,  p.  353,  that  "  It  isa  settled 
rule,  that  the  same  words  which,  under  the 
English  law,  would  create  an  estate  tail  as  to 
freeholds,  give  the  absolute  interest  as  to  chat- 
tels; "  and  if  consistency  in  our  system  of  ju- 
risprudence; if  uniformity  in  our  legal  decis- 
ions are  of  any  value,  such  ought  still  to  be 
the  rule. 

In  coming  to  the  conclusion  that  the  devise 
over  is  void,  I  have  felt  the  full  force  of  the 
argument  arising  from  the  intention  as  to  that 
devise  over,  and  I  am  not  to  be  understood  as 
impugning  in  the  least  that  principle  which 
points  out  the  intention  as  the  great  and  lead- 
ing rule  of  construction  of  wills.  But  that  in- 
tention, to  be  effectual,  must  not  only  be  con- 
sistent with  other  intentions  expressed  in  the 
same  instrument,  but  must  conform  to  the  rules 
of  law.  No  man  has  a  right  by  will  to  dispose 
of  his  property  in  an  illegal  manner.  Were  it 
otherwise,  our  statutes  abolishing  entails,  and 
restraining  the  accumulation  of  personal  prop- 
erty, would  be  nugatory;  and  if  a  testator  will, 
notwithstanding,  entail  his  realty,  or  improp- 
erly accumulate  his  personalty,  his  intention, 
however  clear  or  explicit  it  maybe,  must  yield 
to  the  great  rules  of  law ;  for  it  is  of  much  more 
importance  that  the  principles  on  which  de- 
pend the  tenure  of  our  estates  and  the  spirit  of 
our  institutions  should  be  preserved,  than  that 
the  intention  of  any  testator  should  be  carried 
into  effect. 

My  conclusion  is,  that  the  decree  of  the  Chan- 
cellor ought  to  be  reversed. 
3O2*]  *By  Senator  Edwards.  In  giving 
the  words  contained  in  the  will  now  in  ques- 
tion their  proper  and  legitimate  construction, 
I  conceive  it  necessary  for  us  to  determine,  as 
near  as  we  can  from  that  instrument,  what 
were  the  intentions  of  the  testator  in  disposing 
of  the  property  in  controversy;  for  I  consider 
the  doctrine  to  be  well  settled,  by  numerous 
authorities,  that  wills  are  so  to  be  construed  as 
to  carry  into  effect  the  intentions  of  the  testa- 
tor, so  far  as  they  can  be  ascertained  from  the 
will  itself,  when  the  testator  has  not  made  use 
of  expressions  which,  according  to  the  estab- 
lished rules  of  law,  require  a  different  con- 
struction. Fearne,  Rem.,  126;  1  Bay,  88;  2 
Bro.  C.  C.,  577;  Doug.,  827;  OBro.P.  C.,450; 
1  Madd.,  488. 

It  appears  to  me,  therefore,  there  are  but 
two  subjects  necessary  for  our  consideration, 
In  order  to  arrive  at  a  correct  and  satisfactory 
conclusion  in  determining  this  cause.  First, 
was  it  the  intention  of  the  testator,  by  his  last 
will  and  testament,  that  the  $20,000  in  ques- 
tion should  become  absolutely  vested  in  his 
daughter,  Eliza  Emily,  as  her  property,  at  the 
time  of  his  death;  and  if  not,  then,  second, 
has  he  made  use  of  such  expressions  in  his  will 
as,  according  to  the  established  rules  of  law, 
must  be  so  construed  as  to  create  in  her  an  ab- 
solute vested  right  of  property  at  the  time  of 
his  death,  contrary  to  his  intentions.  From  the 
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most  careful  examination  I  have  been  able  to 
give  the  will  in  question,  I  have  been  unable  to 
satisfy  myself  that  the  testator  has  made  use 
of  any  expression  in  it  that  would  absolutely 
vest  the  $20,000  in  his  daughter,  Eliza  Emily, 
at  the  time  of  his  death.  He  has  not  made  use 
of  any  words  denoting  an  absolute  gift  of  the 
$20,000  to  his  daughter,  before  she  arrived  at 
the  age  of  21  years.  He  directed  that  $20,000 
should  be  placed  at  interest,  that  his  daughter 
might  realize  $500  of  the  interest  yearly  dur- 
ing her  minority,  or,  if  she  married,  during 
that  time,  the  whole  interest;  but  no  right  to 
the  principal  was  given  to  her  during  this  time, 
and  although  to  be  placed  at  interest  in  her 
name,  was  so  to  remain,  if  she  lived  through 
her  minority,  until  she  arrived  at  the  age  of  21 
years,  and  then  to  be  at  her  absolute  disposal. 
It  was,  therefore,  no  gift  of  the  principal  until 
she  arrived  at  that  age.  The  testator,  by  his 
*will,  plainly  intended  to  preclude  her  [*3O3 
from  the  right  of  disposing  of  the  property, 
until  she  became  21;  but  if  he  intended  it 
should  vest  in  her  immediately  after  his  death, 
and  if  the  property  did  so  vest,  the  power  of 
disposal  necessarily  attached,  and  she  became 
vested  of  that  power  during  her  minority,  con- 
trary to  his  express  declarations  in  his  will. 
Besides,  may  we  not  infer  that  he  did  not  in- 
tend the  property  should  absolutely  vest  in  his 
daughter  because  he  did  restrict  her  power  of 
alienation,  as  such  restriction  would  be  alto- 
gether inconsistent  with  the  rights  she  would 
acquire  had  there  been  an  absolute,  uncondi- 
tional gift  of  the  property  in  question.  He  evi- 
dently intended  it  should  be  at  her  absolute 
disposal,  provided  she  attained  the  age  of  21 
years,  but  on  no  other  condition;  and  that  con- 
dition failing,  he  directed  further  what  should 
be  done  with  it;  and  it  is  only  for  us  to  say, 
by  our  decision,  whether  it  shall  be  disposed 
of  as  he  directed.  Again;  in  that  part  of  his 
will  in  which  he  makes  provision  for  the  law- 
ful issue  of  his  daughter,  in  case  she  died  dur- 
ing her  minority,  he  says  such  issue  shall  be 
entitled  to  that  portion  of  his  estate  as  is  there- 
in intended  to  be  given  to  his  daughter,  Eliza 
Emily,  provided  she  should  attain  the  age  of 
21  years— thereby  clearly  declaring  it  to  be  his 
intention  that  the  condition  on  which  she  was 
to  have  that  portion,  was  her  attaining  the  age 
of  21  years.  But  in  addition  to  all  this,  the 
testator  has  said,  in  terms,  that  if  she  should 
die  before  she  arrived  at  the  age  of  21  years, 
and  without  leaving  lawful  issue,  then  the 
$20,000,  with  the  addition  made  thereto,  should 
be  distributed  as  a  part  of  his  residuary  inter- 
est. As  to  the  intentions,  therefore,  of  the  tes- 
tator, I  think  there  can  be  no  doubt. 

The  next  inquiry,  then,  is,  does  the  law  re- 
quire such  a  construction  to  be  given  to  this 
will  as  to  frustrate  and  defeat  the  intentions 
of  the  testator?  It  is  contended  there  was  such 
a  separation  of  the  property  from  the  rest  of 
the  testator's  estate  as  to  create  a  vested  inter- 
est in  his  daughter  in  that  portion  of  his  es- 
tate. To  produce  such  an  effect,  the  separa- 
tion should  be  absolute,  unlimited  and  uncon- 
ditional. In  this  case  there  was  not  such  an 
unconditional  and  unlimited  separation  from 
the  estate  of  the  testator,  as  to  create  in  his 
daughter  *a  separate  right  of  owner-  [*3O4: 
ship  in  the  $20,000  for  even  the  shortest  time. 
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The  testator  provided  for  its  return  to  the  gen- 
eral fund.  It  was,  in  effect,  placing  that  portion 
of  his  estate  in  securities  in  her  name,  to  re- 
main in  the  nature  of  a  trust,  subject  to  the 
control  of  his  executors  for  a  specific  purpose, 
to  await  the  happening  of  an  event  which  was 
to  determine  whether  the  right  of  property 
should  vest  in  her  or  her  issue,  or  remain  as  it 
then  was  the  estate  of  the  testator,  and  be  dis- 
tributed with  his  residuary  interest.  The  right 
•of  ownership  could  not  be  changed  without 
the  happening  of  the  event  that  was  to  pro- 
duce the  change.  Whether  the  separation 
would  be  absolute  and  unlimited  in  its  dura- 
tion, or  only  for  a  limited  period,  and  that 
portion  of  the  estate  then  to  return  to  the  re- 
siduum, was  to  depend  solely  upon  the  contin- 
gencies in  the  will  that  were  to  produce  the 
result.  If  the  daughter  arrived  at  the  age  of 
21,  or  died  leaving  lawful  issue,  the  limitation 
by  which  it  was  to  return  was  destroyed,  and 
it  could  not  return;  but  if  neither  of  these 
events  happened,  then  the  separation  was  not 
final,  and  it  would  return.  It  was,  therefore, 
a  separation  limited  to  a  condition  which  was 
to  determine  whether  it  should  be  a  final  sepa- 
ration or  not.  Neither  of  these  events  did  hap- 
pen and,  therefore,  there  was  not  a  final  sepa- 
ration of  that  portion  of  the  testator's  estate, 
so  as  to  create  a  separate  right  of  property. 
Nor  could  the  use  of  her  name,  in  taking  the 
securities,  produce  that  effect;  for  although  her 
name  was  to  be  used,  yet  she  was  to  have  no 
control  whatever  over  that  portion  of  the  tes- 
tator's estate.  Nor  was  she  authorized  even  to 
receive  those  securities;  but  the  property,  as 
well  as  the  securities,  were  to  remain  under 
the  direction  and  control  of  the  executors ;  they 
were  to  make  the  investments;  they  were  to 
take  and  hold  the  securities,  for  they  were  to 
receive  and  pay  over  and  invest  the  interest. 
That  portion  of  the  interest  which  Eliza  Emily 
was  to  have  the  benefit  of  during  her  minority, 
they  were  to  receive  as  her  guardians.  These 
securities  it  was  their  duty  to  hold  in  trust,  to 
be  delivered  over  to  her  provided  she  arrived 
at  the  age  of  21  years;  and  by  virtue  of  their 
office,  and  the  testator's  intentions  plainly  in- 
ferable from  the  will,  they  were  the  legally 
authorized  agents  and  trustees  of  the  testator's 
3O5*]  estate,  on  *whom  devolved  the  right 
of  distributing  the  property,  if  the  event  did 
not  happen  which  was  to  devest  them  of  their 
trust.  The  same  instrument  that  directed  the 
fund  to  be  placed  in  her  name,  declared  for 
what  purpose  and  under  what  restrictions  it 
was  so  to  be  placed,  to  wit:  for  the  purpose  of 
drawing  interest  during  her  minority,  and  not 
for  the  purpose  of  being  subject  to  her  dis- 
posal until  she  arrived  at  the  age  of  21  years; 
•and  at  that  age  the  testator  declared  by  his 
will  it  should  be  at  her  free  and  absolute  dis- 
posal: that  is,  it  should  be  then  given  to  her 
as  her  property;  and  these  are  the  only  words 
in  the  will  that  can  be  construed  into  a  gift  of 
the  property  to  her.  But  never  having  arrived 
at  that  age,  she  never  had  the  free  and  abso- 
lute disposal  of  the  property,  or,  in  other 
words,  it  was  never  given  to  her,  for  she  never 
reached  that  period  of  life  she  was  required  to 
reach  to  entitle  her  to  the  gift.  Had  the  prop- 
•erty  been  given  at  the  death  of  the  testator,  but 
the  payment  postponed  until  she  arrived  at  the 
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age  of  21  years,  it  would  have  vested;  but  as 
the  gift  itself  is  postponed,  or,  in  other  words, 
not  to  be  made  until  the  donee  arrived  at  a 
certain  age,  and  as  she  never  attained  that  age 
the  property  never  can  vest.  In  the  case  of 
Fonereau  v.  Fonereau,  3  Atk  ,  645,  the  Ld. 
Chancellor  says:  "  It  is  true  there  is  a  distinc- 
tion where  a  legacy  is  given  to  one  at  the  age 
of  21:  there  it  is  not  vested;  but  where  it  is  to 
him  to  be  paid  at  21,  it  is  vested;  and  this  dis- 
tinction is  well  settled."  See,  also,  1  Atk.,  512. 

Again;  it  was  insisted  that  a  bequest  of  the 
interest  in  this  case  was  a  bequest  of  the  prin- 
cipal, and  that  the  property,  therefore,  became 
vested  in  Mrs.  Paterson.  The  bequest  of  the 
interest  of  money  indefinitely,  where  no  direc- 
tion is  given  in  relation  to  the  principal,  may 
result  substantially  in  a  bequest  of  the  princi- 
pal. 1  Madd.,  256;  1  Sim.  &  Stu.,  487;  4  Ves., 
58.  And  the  reason  is  obvious:  the  bequest  of 
the  interest  in  such  cases  would  carry  the  prin- 
cipal, because  it  cannot  be  separated,  and  re- 
quires the  principal  to  uphold  and  sustain  the 
bequest;  and  the  same  remarks  are  true  in  re- 
lation to  the  dividends  arising  from  bank  stock. 
But  the  bequest  of  the  interest  of  a  sum  of 
money,  or  of  the  dividends  of  *bank  [*3O6 
stock,  to  one  for  a  limited  time,  or  until  the 
happening  of  an  event,  and  at  the  expiration 
of  the  time,  or  on  the  happening  of  the  event, 
a  bequest  of  the  principal  or  stock  to  another, 
can  never  have  the  effect  of  rendering  void  the 
bequest  of  the  principal  or  stock,  or  of  vest- 
ing it  in  the  legatee  of  the  interest  or  of  the  divi- 
dends of  the  stock;  for  in  such  case  the  inter- 
est or  dividends  may  be  separated  from  the 
principal  or  stock.  3  Ves.,  363. 

Had  the  $20,000  become  absolutely  vested 
in  Mrs.  Paterson  at  any  time  during  her  life,  I 
admit  it  would  also  have  vested  in  her  hus- 
band by  virtue  of  his  matrimonial  rights,  and 
he  would  have  had  the  power  of  disposing 
of  the  same;  and  any  limitation  over  in  the 
will,  in  favor  of  a  residuary  legatee,  would  in 
that  case  have  been  inoperative  and  void,  as 
repugnant  to  the  gift.  3  Fitzg..  314;  Jacob  & 
W.,  ,415;  5  Mass.,  504,  505;  15  Johns.,  584- 
586;  3  Ves.,  324. 

Again;  it  is  contended,  on  the  part  of  the 
appellant,  that  the  words  in  the  will:  "  In  case 
my  said  daughter,  Eliza  Emily,  shall  die  be- 
fore she  arrives  at  the  age  of  21  years,  and 
without  leaving  lawful  issue,"  mean  "an  in- 
definite failure  of  issue,"  and  that  the  limita- 
tion over  is,  therefore,  void  as  being  too  re- 
mote and,  therefore,  the  right  of  property 
vested  in  Mrs.  Paterson.  Most  of  the  cases 
cited  by  the  appellant's  counsel  to  establish 
this  position  are  cases  where  real  and  personal 
property  have  been  included  in  the  same  will, 
and  where  the  same  phraseology  has  been  ap- 
plied to  both  species  of  property.  But  such  is 
not  the  nature  of  the  will  now  under  consider- 
ation. The  phraseology  here  is  to  be  applied 
to  personal  property  only;  and  when  so  ap- 
plied, the  question  is,  do  the  words  "  without 
leaving  lawful  issue"  mean  an  indefinite  fail- 
ure of  issue ?— or  do  they  mean  without  leav- 
ing lawful  issue  at  the  time  of  the  death  of 
Mrs.  Paterson?  It  clearly  appears  to  me  that 
the  time  referred  to  by  the  testator  is  the  time 
of  her  death;  that  this  is  the  true  import  and 
meaning  of  the  words;  the  only  meaning  he  in 
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tended  they  should  convey;  and  the  only  mean- 
ing they  can  convey,  unless  we  suffer  a  course  of 
metaphysical  reasoning  most  strangely  to  per- 
vert their  literal  signification;  and  that  thiscon- 
3O7*]  struction,  limiting  the  words  in  *the 
will  "without  leaving  lawful  issue"  to  the 
time  of  the  death  of  the  legatee,  when  applied 
to  personal  property,  is  clearly  their  legal  as 
well  as  their  literal  import  and  meaning.  This 
construction  of  these  or  similar  words  In  rela- 
tion to  personal  property  was  adopted  even  be- 
fore the  decision  in  the  case  of  Forth  v.  Chap- 
man, 1  P.  Wms.,  663,  so  much  relied  upon 
by  the  respondent's  counsel,  and  so  forcibly 
controverted  by  the  appellant's  counsel  in  ar- 
guing this  cause.  I  have  been  unable  to  find 
that  the  decision  in  Forth  v.  Chapman  has  been 
overruled;  on  the  contrary,  it  has  been  repeat- 
edly recognized,  and  formed  the  basis  of  many 
subsequent  decisions.  Kettey  v.  Fowler,  6  Bro. 
P.  C.,  318;  Sheppard  v.  Lessingham,  Amb., 
122;  Atkinson  v.  Hutchinson,  8  P.  Wms.,  258, 
andn.  1;  Ooodtitle  v.  Pegden,  2  T.  R,  720; 
Crook  v.  De  Vandes,  9  Ves.,  203.  In  the  last 
case  above  referred  to,  Ld.  Eldon  says,  in  de- 
livering the  opinion  of  the  court,  he  had  heard 
the  case  of  Forth  v.  Chapman  cited  for  years, 
and  repeatedly  by  Ld.  Kenyon,  as  not  to  be 
shaken;  and  he  adds:  "When  a  leasehold  .es- 
tate is  given  to  a  person  and  the  heirs  of  his 
body, with  a  limitation  over  if  he  dies,  and  the 
testator  uses  the  words  '  and  leaves  no  such 
heirs,'  the  settled  construction  is  that  it  means 
at  his  death."  And  again,  in  the  case  of  Brash- 
ear  v.  Macy,  3  J.  J.  Marsh.,  91,  the  court  say 
that  "  In  a  devise  of  personal  estate,  the  ex- 
pression '  dying  without  issue '  is  invariably 
interpreted  to  mean,  ex  m  termini,  issue  living 
at  the  death  of  the  first  legatee;  but  when  the 
devise  is  of  real  estate,  there  is  some  diversity 
in  the  ancient  authorities  as  to  the  import  and 
effect  of  the  same  expressions."  See,  also,  4 
Kent,  Com.,  276;  Rathbone  v.  Dyckman,  3 
Paige  Ch.,30.  There  are  numerous  other  cases, 
as  well  ancient  as  modern,  recognizing  the 
same  rule  of  construction.  As  the  expressions, 
therefore,  in  this  will,  "  dying  without  leaving 
lawful  issue,"  I  think  are  clearly  settled  to  re- 
fer to  the  time  of  the  death  of  Mrs.  Paterson, 
and  are  not  to  be  construed  as  meaning  an  in- 
definite failure  of  issue,  the  rule  which  existed 
previous  to  the  Revised  Statutes  and  at  the 
time  of  the  death  of  the  testator,  that  words 
which  would  give  an  estate  tail  in  real  proper- 
ty would  give  an  absolute  estate  in  personal, 
can  have  no  application  to  the  case  now  under 
review. 

3O8*1  *I  readily  concede  the  doctrine  laid 
down  in  Daw  v.  Pitt,  6  Bro.  P.  C.,  450,  and  1 
Madd..  488,  and  Atty-Oen.  v.  Hatt,  Fitzg.,814, 
that  where  there  is  an  absolute  unconditional 
gift  of  a  chattel  to  a  legatee,  the  limitation 
over  is  void.  But  if  I  am  correct  in  the  con- 
clusion I  have  before  arrived  at,  that  the  con- 
tingency never  happened  which  was  to  vest 
the  property  in  question  in  Mrs.  Paterson  and, 
therefore,  she  never  had  in  it  an  absolute  vested 
right,  I  cannot  readily  perceive  how  the  doc- 
trine of  limitation,  as  laid  down  in  these  cases 
is  to  apply,  in  both  of  which  there  was  an  ab- 
solute vested  interest  in  the  first  legatee,  which 
rendered  void  the  limitation  over.  But  in  con- 
ceding the  doctrine  laid  down  in  the  case  of 
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Daw  v.  Pitt,  and  the  Atty-Oen.  v.  Hatt,  I  do 
not  intend  to  concede  what  was  contended  for 
by  the  appellant's  counsel,  that  the  case  of 
Forth  v.  Chapman  was  overruled  by  these  de- 
cisions. In  the  case  of  the  Atty-Oen.  v.  Hatt, 
the  testator  made  an  absolute  bequest  of  the 
property  to  the  legatee  for  life,  and  so  much  as 
he  did  not  dispose  of  he  gave  to  charitable 
purposes,  and  the  court  held  the  first  legatee 
might  dispose  of  the  whole,  for  the  obvious 
reason  that  the  legatee  had  the  absolute  right 
of  property  and,  therefore,  the  right  of  dis- 
posal necessarily  attached.  In  the  case  of  Daw 
v.  Pitt,  the  testator  gave  to  Sir  Wm.  Pynsent 
the  dividends  of  £4,000  bank  stock,  during  his 
life,  and  after  his  death  to  Leonora  Ann  Pyn- 
sent, during  her  life,  and  after  her  death  to 
the  heirs  male  of  her  body;  and  for  want  of 
such  issue, he  gave  the  said  estate  to  Wm.  Daw, 
during  his  life,  on  condition  he  would  take  the 
name  of  Tothill.  And  the  court  decide  that 
Sir  Wm.  Pynsent  took  an  absolute  interest  in 
the  property,  and  the  limitation  over  was  void ; 
for  if  this  had  been  real  estate,  it  would  have 
created  an  express  estate  tail,  and  what  in  real 
estate  then  created  an  estate  tail,  in  personal 
property  gave  the  absolute  estate;  and  there- 
fore, as  the  legal  effect  of  the  will  was  to  give 
the  dividends  absolutely  to  the  first  legatee, 
the  right  of  disposal  necessarily  attached,  as 
in  the  case  of  the  Atty-Oen.  v.  Hatt,  and  the 
absolute  interest  or  ownership  of  the  dividend 
carried  with  it  the  stock  also,  for  it  required 
the  stock  to  uphold  and  sustain  that  interest. 
I  view  these  cases  as  belonging  to  an  entirely 
different  *class  from  that  of  Forth  v.  [*3O9 
Chapman.  In  each  of  these  cases  there  was 
an  absolute  bequest  of  the  personalty  directly 
to  the  legatee,  with  a  limitation  over;  and  the 
legatee  having  the  whole  chattel  interest  in 
each  case,  the  limitation  over  was  void,  of 
course,  for  he  had  the  right  of  disposal.  The 
same  principle,  I  apprehend,  will  be  found  in 
all  that  class  of  cases  which  were  supposed  to 
overrule  the  case  of  Forth  v.  Chapman.  I  have 
referred  to  these  two  cases,  as  they  were  se- 
lected by  the  appellant's  counsel  as  their  strong 
cases  for  this  purpose.  In  the  case  of  Forth  v. 
Chapman,  Walter  Gore  devises  all  his  estate 
real  and  personal  to  Chapman,  in  trust,  for  the 
use  of  Wm.  and  Walter  Gore,  during  the  term 
of  the  lease  mentioned  in  his  will,  and  if  either 
of  the  Gores  should  die,  leaving  no  issue,  he 
gave  the  leasehold  premises  to  the  daughter  of 
his  brother,  Wm.  Gore,  and  his  sister's  chil- 
dren ;  and  the  question  was,  whether  the  lim- 
itation over  of  the  leasehold  premises  to  the 
children  of  the  devisor's  brother  and  sister  was 
void,  as  too  remote — and  the  limitation  over 
was  held  valid.  In  this  case  the  property  was 
not  bequeathed  absolutely  to  either  of  the  leg- 
atees in  expectancy,  and  the  right  of  property 
vested  in  neither,  and  neither  had  any  right  of 
disposal,  but  it  was  bequeathed  to  Chapman 
for  their  use,  to  wait  the  happening  of  the 
event  by  which  it  was  to  vest,  to  wit:  the  death 
of  either  of  the  Gores  without  issue;  and  that 
was  to  determine  in  whom  should  vest  the  ab- 
solute right  of  property  and,  of  course,  the 
right  of  disposal.  In  this  case,  therefore,  the 
property  was  suspended  in  the  hands  of  a 
trustee.to  wait  the  happening  of  an  event  which 
was  to  determine  in  whom  should  vest  the  right 
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of  property;  but  in  the  other  class  of  cases  the 
absolute  right  of  property  was  given  in  the 
first  instance,  either  in  terms  or  by  the  legal 
effect  of  the  will;  the  right  of  disposal  neces- 
sarily attached,  and  the  property  could  not  be 
limited  over,  because  the  right  of  property 
vested  in  the  first  instance,  and  the  power  of 
disposal  attached.  Hence  it  appears  to  me 
there  is  a  manifest  difference  in  principle  in 
these  cases.  Besides,  the  Master  of  the  Rolls, 
in  giving  the  opinion  in  the  case  of  Daw  v. 
Pitt,  which  is  the  strongest  case  the  appellant's 
counsel  rely  upon  as  overruling  the  case  of 
31Q*]  Forth  v.  Chapman,  acknowledges  *that 
that  case  was  plainly  distinguishable  from  the 
case  of  Forth  v.  Chapman;  clearly  thereby  in- 
timating no  design  whatever  to  overrule  that 
decision.  Had  the  Master  of  the  Rolls,  who 
first  decided  the  cause,  or  the  House  of  Lords, 
who  afterwards  reviewed  it,  designed  to  have 
overruled  the  decision  in  the  case  of  Forth  v. 
Chapman,  it  would  have  beeen  so  said,  in  terms, 
and  not  left  to  doubtful  inferences.  But  as 
neither  of  these  courts  has  given  any  intima- 
tion of  their  design  to  overrule  that  decision, 
and  as  one  of  these  courts  in  giving  its  decision 
acknowledges  there  was  a  distinction,  I  am  led 
to  the  conclusion  that  the  decision  of  Forth  v. 
Chapman  has  not  been  overruled  by  the  cases 
I  have  alluded  to;  nor  am  I  aware  that  it  has 
been  overruled  by  any  adjudged  cases,  so  far 
as  it  relates  to  personal  property.  If  the  prin- 
ciples which  governed  the  court  in  making 
that  decision  are  correct,  which  have  formed 
the  basis  of  numerous  decisions  since,  I  think 
we  may  safely  follow  it  in  the  case  now  before 
us:  and  as  the  $20,000  were  placed  at  interest, 
in  the  nature  of  a  trust,  and  to  remain  in  that 
situation  for  the  happening  of  the  event  by 
which  it  was  to  vest  in  Mrs.  Paterson,  to  wit: 
her  arriving  at  the  age  of  21,  or  in  her  issue 
on  her  leaving  lawful  issue,  which  is  now  de- 
fined by  the  authorities  to  mean  at  the  time  of 
her  death;  and  as  neither  contingency  hap- 
pened, we  are  brought  to  the  irresistible  con- 
clusion that  when  Mrs.  Paterson  died  within 
her  minority,  without  lawful  issue,  no  event 
could  happen  that  could  deprive  the  estate  of 
Mr.  Ellis  of  the  $20,000  in  question;  that  it 
could  no  longer  be  held  in  suspense,  in  the 
nature  of  a  trust,  and  that  it  thus  became  a 
proper  subject  of  distribution,  as  directed  by 
his  will. 

From  the  views,  therefore,  I  entertain  of 
this  case,  it  becomes  unnecessary  for  me  further 
to  consider  the  points  raised.  Having  come  to 
the  conclusion  that  the  $20,000  in  question 
never  did  absolutely  and  unconditionally  vest 
in  Mrs.  Paterson  and,  therefore,  never  could 
vest  in  the  appellant,  I  am  for  affirming  the 
decree. 

311*]  *On  the  question  being  put— Shall 
this  decree  be  reversed  ? — the  members  of  the 
court  voted  as  follows  : 

In  the  affirmative — The  PRESIDENT,  The 
CHIEF  JUSTICE,  Mr.  Justice  SUTHERLAND,  Mr, 
Justice  NELSON,  and  Senators  Armstrong,  Conk- 
lin,  Cropsey.  Edmonds,  Fink,  Hubbard,  Macdon- 
ald,  Quackenboss,  Sherman,  Slower,  Sudam, 
Westcott—lG. 

In  the  negative — Senators  Deitz,  Dodge,  Ed- 
wards, Gere,  Grriffin,  Halsey,  Lansing,  Lynde, 
Van  Schaick—9. 
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Whereupon  the  decree  of  the  Chancellor  wa» 
reversed,  except  as  to  costs,  and  this  Court  de- 
creed that  the  fund  of  $20,000,  with  the  accu- 
mulations thereof,  vested  in  the  legatee,  Eliza 
Emily,  and  became,  on  the  event  of  her  mar- 
riage with  the  appellant,  theabsolute  property 
of  the  appellant,  the  limitations  over  of  the 
fund  contained  in  the  will  being  contrary  to- 
law,  and  void  ;  and  that  the  appellant  was  en- 
titled to  all  additions  to  the  fund  by  the  accu- 
mulations of  interest  or  otherwise,  since  the 
death  of  his  wife,  and  that  the  cause  be  remit- 
ted to  the  Court  of  Chancery,  with  directions 
that  it  be  referred  to  a  master,  to  state  an  ac- 
count ;  and  that  the  respondents  be  ordered  to- 
assign  securities  and  pay  over  moneys,  and  that 
the  costs  of  both  parties,  as  well  in  chancery  as 
here,  be  paid  out  of  the  general  residue  of  the 
estate. 

Cited  in-88  N.  Y..  331 ;  91  N.  Y..  468 ;  92  N.  Y.,  274; 
23  Hun,  624 :  28  Hun,  21,  614;  34  Ind.,  166;  73  Mo.,  42; 
41  Mich.,  565 ;  41  Am.  Dec.,  709  (15  N.  H.,  381). 


*GAHN,    Appellant.   AND  NIEMCE-  [*312 
WICZ'S  EXECUTORS.  Respondents. 

Principal  and  Surety — Contract,  on  Sufficient 
Consideration,  Discharges  Surety — Mortgage, 
by  Wife,  of  Her  Inheritance  for  Debt  of  Hus- 
band, Entitles  Her  to  Rights  and  Remedies  of 
Personal  Surety — But  the  Fact  of  Suretyship 
must  be  Known  to  the  Creditor — Acceptance  of 
Note  for  Interest,  Extending  Time  of  Payment 
of  such  Interest,  does  Not  Discharge  Surety. 

A  wife  mortgaging  her  Inheritance  for  the  debt  of 
her  husband,  is  entitled  to  all  the  rights  and  reme- 
dies of  a  personal  surety  and,  consequently,  may 
avail  herself  of  a  contract  entered  into  by  the  cred- 
itor, without  her  assent,  with  the  husband,  the  prin- 
cipal debtor,  by  which  the  creditor  is  disenabled  for 
a  given  time  from  enforcing  payment  of  the  mon- 
eys, or  a  part  thereof  actually  due ;  but  to  enable 
her  to  do  so,  the  fact  of  suretyship  must  be  known 
to  the  creditor. 

It  Is  not  enough  that  it  be  known  to  him  that  the 
property  mortgaged  is  the  inheritance  of  the  wife, 
and  that  the  security  was  given  for  money  loaned  to 
the  husband ;  for,  as  the  money  may  have  been  ob- 
tained for  the  benefit  of  the  wife's  estate,  or  with 
the  view  of  a  gift  to  the  husband,  the  fact  of  sure- 
tyship should  be  affirmatively  established. 

A  contract  extending  time  of  payment  without 
the  assent  of  the  surety,  discharges  the  surety, 
whether  he  has  or  has  not  sustained  loss  by  such 
contract :  and  even  though  he  be  benefited  by  it.  he 
may  take  advantage  of  it ;  but  to  give  such  effect  to 
such  contract,  it  must  appear  to  be  founded  upon  a 
sufficient  consideration. 

Where  interest  had  accumulated  on  a  bond  of  a 
principal  debtor,  secured  by  the  mortgage  of  a 
surety,  and  the  creditor  accepted  the  promissory 
note,  not  negotiable,  of  the  principal  debtor  for 
such  interest,  payable  in  30  days ;  it  was  held,  that 
the  acceptance  of  such  note  did  not  discharge  the 
surety,  because :  1.  An  agreement  to  give  time  on 
the  bond  and  mortgage  could  not  be  implied  from 
thepostponed  day  of  payment  specified  in  the  note: 
J.  There  was  no  agreement  to  give  time ;  3.  That  if 
the  acceptance  of  the  note  could  be  regarded  as  an 
agreement  to  give  time,  the  agreement  was  invalid, 
for  the  want  of  consideration;  and  4.  The  surety 


NOTK.— Principal  and  surctv— Discharge  of  surety 
—What,  in  general,  will  discharge  surety.  For  a  full 
discussion,  see  King  v.  Baldwin,  17  Johns..  384.  note; 
Powell  v.  Waters,  17  Johns.,  176,  note;  Pain  v.  Pack- 
ard, 13  Johns.,  174,  note ;  Bruen  v.  Marquand,  17 
Johns.,  68,  note ;  Hubbly  v.  Brown,  16  Johns.,  70. 
note  ;  People  v.  Janaen,  7  Johns.,  332,  note. 

The  contract  of  suretyship  is  strictly  construed. 
See  Walsh  v.  Bailie,  10  Johns.,  180,  note  ;  Ludlow  v. 
Simond,  2  Cai.  Cas.,  1,  note. 
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was  not  prevented  from  coercing  payment  of  the 
principal  due  on  the  bond  and  mortgage,  and  long1 
before  judgment  the  interest  would  become  due  on 
the  note. 

Citations— 1  P.  Wms..  284 ;  2  Vern.,  437,  604,  689 ;  5 
Madd.,  414 ;  2  Atk.,  382 ;  1  Ves.,  252 ;  2  Ves.,  540,  669 ;  3 
Meriv.,  272,  278 :  5  Johns.  Ch.,  123 ;  18  Ves.,  21 ; 
Theob.  Sur.,  134,  135,  150 :  1  Moore  &  P.,  754 ;  Chit., 
Bills,  294,  296,  n.;  Toll.  Ex'rs,  464 ;  9  Cow.,  273 :  12 
Johns.,  426 ;  3  East,  251 ;  3  Barn.  &  C.,  14,  208 ;  8  East, 
575;  6  Bing.,  94;  4  Carr.  &  P.,  151;  3  Paige,  629:  18 
Ves.,  20 ;  3  Price.  214. 

APPEAL  from  chancery.  In  Jan.,  1827, 
-IJL  Susan  U.  Niemcewicz  filed  a  bill  in  chan- 
cery, to  foreclose  a  mortgage  executed  to  her 
by  Henry  Gahn  and  Jane,  his  wife,  July  22, 
1818,  to  secure  the  payment  of  $7,000,  with  the 
interest  thereof,  within  one  year  from  the  date; 
making  certain  creditors  of  Henry  Gahn,  who 
had  obtained  judgments  against  him  subse- 
quent to  the  execution  of  the  mortgage,  parties 
to  the  suit.  Jane,  the  wife  of  Henry  Gahn,  put 
in  an  answer  to  the  bill,  in  which  she  alleged 
that  the  mortgaged  premises  were,  at  the  time 
of  the  execution  of  the  mortgage,  her  property 
in  her  own  right,  the  same  having  come  to  her 
by  descent  from  her  mother,  and  that  she  exe- 
cuted the  mortgage  solely  as  a  surety  for  her 
313*]  *husband,  who  had  executed  his  bond 
of  the  same  date  to  the  complainant  for  the 
amount  specified  in  the  mortgage.  She  charged 
that  Apr.  1,  1825,  the  complainant  accepted 
the  note  of  her  husband  for  the  sum  of  $8,388, 
payable  30  days  after  date,  with  interest,  and 
that  part  of  the  sum  for  which  the  note  was 
given  was  for  arrears  of  interest  due  upon  the 
bond  and  mortgage  up  to  Feb.  1,  1825.  and  in- 
sisted that  by  the  indulgence  thus  given  to  her 
husband,  the  principal  debtor,  she,  the  surety, 
was  discharged,  and  the  complainant  had  for- 
feited her  claim  and  lien  upon  the  property 
pledged  by  the  mortgage.  The  defendant, 
however,  proceeds  to  say,  that  being,  from  her 
situation,  in  a  great  measure  incapacitated  for 
the  protection  of  her  property  and  rights,  she 
had  caused  an  offer  to  be  made  to  the  com- 
plainant to  liquidate  the  amount  due  upon  the 
bond  and  mortgage,  by  computing  interest 
upon  the  whole  principal  sum,  from  Feb.  1, 
1825,  and  to  submit  to  a  sale  of  so  much  of  the 
mortgaged  premises  as  might  be  necessary  to 
satisfy  the  whole  principal  sum  and  such  com- 
puted interest ;  to  which  proposition  the  com- 
plainant had  refused  to  accede.  After  the 
answer  had  been  put  in,  the  defendant,  Jane, 
by  prochein  ami,  filed  a  cross-bill  against  the 
complainant,  to  which  the  husband,  Henry 
Gahn,  was  made  a  party  defendant,  setting 
forth  substantially  the  same  facts  alleged  in 
her  answer.  To  the  bill  thus  filed  Mrs.  Niem- 
cewicz answered,  admitting  that  the  mortgaged 
premises,  consisting  of  17  Tots  of  ground  in  the 
<Mty  of  N.  Y.,  were,  at  the  date  of  the  mort- 

n;,  the  property  of  Jane,  the  wife  of  Henry 
n  ;  that  Mrs.  Gahn  inherited  the  same  from 
her  mother,  and  that  the  mortgage  was  exe- 
cuted to  secure  to  her,  Mrs.  Niemcewicz,  the 
payment  of  the  $7,000.  which,  on  that  day, 
ami  at  previous  times,  had  been  lent  and  ad- 
vanced by  her  to  Henry  Gahn,  the  husband  of 
Mrs.  Gahn,  setting  forth  particularly  the  times 
and  manner  of  the  loans  and  advances  made  by 
her.  She  also  admitted  that  the  interest  which 
.accrued  on  the  bond  and  mortgage  was  duly 
paid  up  to  Nov.  1,  1820,  and  that  Apr.  1,  1825, 
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she  accepted  the  note  of  Henry  Gahn  for 
$8,388,  payable  in  thirty  days,  which  sum  in- 
cluded the  arrears  of  interest  upon  the  bond 
and  mortgage  up  to  *Feb.  1,  1825  ;  but  [*314 
she  averred  that  in  accepting  the  note,  it  was 
not  the  intention  of  either  herself  or  Henry 
Gahn  that  the  security  of  the  bond  and  mort- 
gage, so  far  as  it  respected  the  arrears  of  inter- 
est comprised  in  the  note,  should  be  relin- 
quished, or  in  any  manner  impaired.  Mrs. 
Niemcewicz  stated,  in  her  answer,  that  she  had 
been  informed,  and  believed  it  to  be  the  truth, 
that  all  the  moneys  loaned  by  her  to  Henry 
Gahn,  and  all  the  sums  received  by  him,  and 
which  he  was  permitted  to  retain  from  collec- 
tions made  by  him  as  her  agent,  and  which 
were  finally  included  in  the  bond  and  mort 
gage,  went  to  the  support  and  maintenance  of 
the  complainant,  the  wife,  and  the  family  of 
Henry  Gahn,  and  that  she,  Mrs.  N.,  would  not 
have  permitted  Henry  Gahn  to  retain  the  said 
moneys,  but  that  she  considered  him  in  pos- 
session of  a  large  estate  in  right  of  his  wife, 
and  that  she  was  conferring  a  very  essential 
benefit  upon  the  complainant,  as  well  as  upon 
her  husband,  in  preventing  by  those  supplies 
the  necessity  of  selling  at  a  disadvantage  the 
real  estate  of  the  complainant.  She  further 
stated  that  she  did  not  know  whether  any  part 
of  the  moneys  secured  by  the  bond  and  mort- 
gage were  ever  received  in  specie  by  the  com- 
plainant, or  applied  directly  to  the  benefit  or 
advantage  of  her  property,  but  that  in  many 
letters  received  by  her  from  Henry  Gahn,  he 
complained  of  the  heavy  assessments  upon 
"  the  property  at  Greenwich"  (which  she  un- 
derstood and  believed  to  be  the  property  of  the 
complainant),  as  a  cause  of  his  inability  to 
make  payments  to  her  ;  and  if  the  complainant 
received  no  portion  of  the  money  in  specie, 
and  if  her  property  derived  no  direct  benefit  or 
advantage  therefrom,  the  funds  in  question 
having  been  applied  during  a  series  of  years  to 
the  support  of  her  establishment,  relieved  her 
real  estate,  and  as  the  defendant  believed  and 
charged,  prevented  the  same  from  being  pre- 
maturely sold.  Replications  were  put  in  to 
each  of  those  answers,  and  proofs  taken,  which 
consisted  principally  of  accounts  rendered  by 
Henry  Gahn  to  Mrs.  Niemcewicz,  of  moneys 
received  by  him  as  her  agent  during  a  period 
of  time  intervening  between  Apr.,  1817,  and 
Feb.,  1825,  and  of  letters  written  by  him  to  a 
son  of  Mrs.  N.  at  various  periods  between 
Nov.,  1816,  and  July,  1825,  the  principal  sub- 
ject of  which  correspondence  was  in  reference 
*to  his  indebtedness  to  Mrs.  N.  In  two  [*315 
of  those  letters,  Mr.  Gahn  adverts  to  disburse- 
ments made  by  him  for  assessments- upon  the 
lots  of  his  wife,  mentioning  in  one  of  them 
that  up  to  May,  1817,  he  would  be  in  advance 
on  that  account  nearly  $1,500.  Independent  of 
these  letters,  however,  there  was  no  evidence 
whatever  that  any  portion  of  the  moneys  se- 
cured by  the  bond  and  mortgage  were  applied 
to  the  benefit  or  advantage  of  the  real  estate  of 
Mrs.  Gahn. 

The  cause  was  heard  upon  the  pleadings  and 
proofs  by  Vice- Chancellor  Cowen, of  the  Fourth 
Circuit,  who  decreed  that  Mrs.  Gahn  was  surety 
for  her  husband  in  the  mortgage;  that  the  com- 
plainant, Mra.  Niemcewicz,  having  taken  the 
note  for  interest,  as  alleged  in  the  cross-bill, 
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thereby  discharged  the  surety  pro  tanto;  that, 
.except  for  such  interest,  the  mortgaged  prem- 
'ises  remained  charged,  and  liable  to  DC  sold, as 
they  were  originally,  and  that  for  the  arrears 
of  interest  included  in  the  note,  the  complain- 
ant must  look  to  the  estate  of  the  husband  in 
the  mortgage  premises,  or  take  a  personal  de- 
cree against  him;  and  made  a  reference  to  a 
master  to  take  and  state  accounts  accordingly. 
The  complainant  appealed  to  the  Chancellor, 
who  reversed  the  decree  of  the  Vice- Chancellor, 
and  directed  a  reference  to  the  master  to  ascer- 
tain and  report  the  amount  due  on  the  mort- 
gage,including  the  arrears  of  interest  contained 
in  the  note,  and  ordered  a  sale  of  the  mortgaged 
premises,  on  the  coming  in  and  confirmation  of 
the  report;  giving  an  election,  however,  to  Mrs. 
•Gahn,  to  have  the  interest  of  her  husband  in 
the  premises  sold  separately,  for  the  purpose 
of  ascertaining  its  value,  ana  having  her  equi- 
table rights  provided  for  in  the  distribution  of 
the  surplus  moneys,  or  to  have  the  estates  of 
both  in  the  whole  premises  sold  together,  by 
lots  or  otherwise,  as  should  be  deemed  most  for 
the  interest  of  the  parties,  and  to  have  the  value 
of  the  husband's  estate  in  the  proceeds  of  the 
sale  estimated  upon  the  principal  of  life  annu- 
ities. For  a  statement  of  the  case  more  in  de- 
tail than  is  here  presented,  the  arguments  of 
counsel, and  the  opinions  of  the  Vice- Chancellor 
and  Chancellor,  vide  3  Paige,  614-652. 
3 1 6*]  *The  defendant,  Mrs. Gahn,  appealed 
from  the  decree  of  the  Chancellor  to  this  court, 
•where  the  cause  was  argued  by, 

Mr.  C.  Baldwin,  for  the  appellant. 

Mr.  J.  Duer,  for  the  respondent. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Nelspn.  From  the  view  I 
have  taken  of  this  case,  it  will  not  be  material 
to  examine  at  large  the  question,  whether  Mrs. 
Gahn  is  or  is  not  merely  a  surety  for  her  hus- 
band, and  entitled  to  all  the  rights  and  priv- 
ileges belonging  to  that  character;  for  con- 
ceding that  she  be  considered  as  a  surety,  I  am 
still  of  opinion  she  is  holden  for  the  entire  sum 
due  upon  the  mortgage.  The  examination  of 
the  authorities  have  led  me  to  concur  with  the 
court  below  on  the  point  of  suretyship,  and  I 
am  unable  to  discover  any  satisfactory  reason 
upon  principle  for  distinguishing  between  the 
rights  of  the  wife  in  this  respect  and  those  of 
any  other  person.  After  the  law  has  carved  out 
of  "her  property  at  discretion  the  interest  or  es- 
tate given  to  the  husband,  and  which  I  think 
is  sufficiently  liberal,  namely:  the  whole  of  her 
personal  property  absolutely,  and  the  rents  and 
profits  of  her  real  estate  during  his  life,  the  re- 
mainder, it  seems  to  me,  is  as  completely  her 
own  individually,  as  if  she  was  &feme  sole.  It 
is  her  separate  estate  to  all  intents  and  pur- 
poses, beyond  the  reach  of  her  husband,  his 
creditors,  or  any  one  claiming  under  him,  as 
much  so  as  if  she  was  a  stranger.  If,  then,  she 
pledges  this  estate  for  the  security  of  his  debts, 
why  should  she  not  be  viewed  in  respect  to  it 
in  the  light  of  a  surety,  as  much  so  as  if  she  had 
pledged  it  for  a  stranger? 

It  seems  to  me.to  subject  this  property  (which 
the  law  has  thus  distinctly  separated  from  that 
of  the  husband)  in  the  same  way  as  if  she  was 
a  principal  debtor,  except  as  to  heirs  and  leg- 
atees, which  is  the  doctrine  of  Tote  v.  Austin, 
WEND.  11. 


1  P.  Wms.,  264;  2  Vern.,  689,  would  be  not 
only  a  manifest  departure  from  the  expectation 
and  intention  of  the  parties,  but  a  violation  of 
principles  settled  and  in  daily  application  to 
like  *cases.  Generally,  so  far  as  the  [*317 
Interest  of  the  mortgagee  is  concerned  in  these 
cases,  he  knows  that  the  debt  was  the  hus- 
band's, and  that  the  separate  interest  of  the 
wife  would  be  in  no  way  responsible  for  it, 
until  she  pledged  it  as  security;  at  all  events, 
without  such  Knowledge  he  would  not  be  af- 
fected by  her  character  as  surety,  and  with  it 

1  see  no  objection  to  the  operation  of  the  prin- 
ciples applicable  to  it;  and  if  she  is  obliged  to 
pay  the  debt,  why  should  she  be  postponed  to 
all  other  creditors?    Their  debts  were  not  con- 
tracted upon  the  faith  of  her  property,  and  the 
law  has  already  vested  in  the  husband  a  por- 
tion of  it  which  it  must  have  deemed  a  fair 
equivalent  for  his  obligation  to  support  and 
maintain  her.     The  late  case  of  Aguilar  v. 
Aguilar,  5  Madd.,  414,  decided  by  Sir  John 
Leach,  is  opposed  to  the  case  of  Tatev.  Austin, 
decided  by  Ld.  Cowper,  and  sustains  the  prin- 
ciple above  advanced.     In  that  case  the  wife 
had  a  separate  estate  in  the  property  pledged, 
by  actual  settlement,  but  such  estate  is  no  more 
distinct  and  exclusive  than  that  which  is  left 
to  her  after  serving  out  of  it  the  interest  that 
goes  to  the  husband  by  virtue  of  the  marriage. 
The  husband  has  no  power  or  control  over 
either.     This  decision  is  also  in  conformity  to 
the  doctrine  of  Ld.  Hardwicke.  as  laid  down 
by  him  in  a  number  of  cases,  though  not  the 
point  decided.     2  Atk.,  382;  1  Ves..  Sr.,  252; 

2  Id.,  669;  see,  also,  2  Vern.,  604,  437. 
Assuming,  then,  that  Mrs.  Gahn  is  a  surety, 

the  principle  is  well  established,  that  giving 
time  by  a  valid  and  binding  agreement  by  the 
creditor  to  the  debtor,  without  the  assent  of  the 
surety,  operates  to  discharge  him,  both  at  law 
and  in  equity.  The  reason  of  the  principle  is. 
that  the  contract  between  the  parties  is  varied, 
and  the  risk  of  the  surety  enhanced,  because 
during  the  period  of  indulgence  given,  the  lat- 
ter cannot  go  into  a  court  of  equity  to  compel 
the  creditor  to  collect  the  debt,  nor  by  paying 
the  debt  and  taking  an  assignment  of  the  se- 
curity, immediately  proceed  to  the  collection 
himself.  These  are  remedies  which  belong  pe- 
culiarly to  persons  standing  in  the  character  of 
sureties,  but  which  are  available  only  when  the 
debt  is  due.  The  agreement  to  postpone  is, 
therefore,  destructive  of  them.  3  Menv..  278; 
2  Ves.,  Jr..*540;  5  Johns.  Ch.,  123;[*318 
Theobald,  Prin.  &  Sur.,  184,  135,  150.  This  in- 
dulgence extended  to  the  principal  debtor.will 
generally  discharge  the  surety, not  only  whether 
any  loss  has  thereby  happened  to  him  or  not, 
but  even  if  it  has  been  an  actual  benefit.  2 
Ves.,  540;  3  Meriv.,  277;  18  Ves.,  21.  This 
position  can  be  supported  only  upon  the  ground 
of  the  difficulty  and  uncertainty  arising  out  of 
the  nature  of  the  inquiry,  for.  assuming  the 
fact  of  no  loss  or  actual  benefit,  there  can  be 
no  reason  for  the  operation  of  the  rule. 

Has  time  been  given  to  the  principal  debtor 
in  this  case,  within  the  sense  and  meaning  of 
the  above  exposition  of  this  principle  of  law? 
No  actual  agreement  to  this  effect  is  charged 
in  the  bill;  and  if  there  was  such  a  charge,  it 
is  expressly  denied  by  the  answer;  and  the  only 
agreement  that  can  be  pretended  must  be  im- 
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plied  or  inferred  from  the  fact  of  the  complain- 
ant's receiving  the  note  of  Gahn,  payable  in 
thirty  days,  which  included  the  interest  in  dis- 

Sute!^  The  proof  of  the  agreement  for  delay 
es  upon  the  surety,  as  she  holds  the  affirma- 
tive, and,  as  has  been  seen, it  must  be  one  bind- 
ing in  law  and,  therefore,  must  contain  all  the 
requisites  of  a  common  law  contract  and.among 
others,  a  consideration  passing  between  the  par- 
ties. Now,  it  appears  to  me,  upon  principles 
perfectly  settled,  the  creditor  was  not  bound  by 
this  note  so  far  as  the  interest  in  dispute  is  in- 
volved. It  is  not  negotiable,  and  ranks  no 
higher  in  point  of  obligation  than  a  simple  con- 
tract, and  in  this  respect  is  in  no  way  to  be  dis- 
tinguished from  it,  except  it  imports  on  its  face 
a  consideration — but  which  may  be  explained. 
Mrs.  N.  held  the  bond  and  mortgage  of  Gahn 
for  the  same  debt,  and  which  at  the  time  was 
due.  The  giving  of  the  note,  therefore,  was 
of  no  benefit  to  her,  for  she  already  had  a  higher 
and  better  security,  and  for  the  same  reason  it 
was  no  injury  to  Gahn.  He  was  already  liable 
for  the  same  amount  on  his  bond.  There  was, 
therefore.no  consideration  of  benefit  on  the  one 
side  or  harm  on  the  other  to  raise  or  give  effect 
to  the  implied  promise  of  delay  relied  on.  The 
case  of  Philpot  v.  Briant,  1  Moore  &  P. ,  754, 
contains  the  principle,  and  also  the  application 
of  it,  for  which  I  am  contending.  That  was  an 
action  by  the  indorsee  against  the  drawer  of  a 
bill  of  exchange;  and  it  appeared  that  shortly 
319*1  before  *it  fell  due,  the  acceptor  died. 
The  plaintiff  wrote  to  his  executrix,  asking 
when  he  might  expect  payment,  and  the  an- 
swer was,  that  there  was  not  then  sufficient  per- 
sonal property  to  pay  the  bill,  but  that  if  he 
would  let  it  stand  over,  she  would  engage  to 
pay  it  out  of  her  own  private  income.  The 
plaintiff  replied,  he  would  give  a  reasonable 
time  if  the  interest  was  regularly  paid.  The 
interest  was  so  paid  by  the  executrix  out  of  her 
own  income,  according  to  the  agreement.  The 
plaintiff  recovered,  on  the  ground  that  the  al- 
leged agreement  was  not  a  binding  contract  on 
either  of  the  parties  and,  therefore,  did  not  sus- 
pend the  right  to  proceed  against  the  executrix. 
CJi.  J.  Best,  in  giving  the  opinion  of  the  court, 
said  that  there  was  no  consideration  of  the  con- 
tract, and  the  delay  in  suing  was  gratuitous  ; 
that  if  the  promise  of  the  executrix  of  the  ac- 
ceptor was  to  be  ^considered  a  promise  to  pay 
the  debt,  with  interest  out  of  the  assets,  it  gave 
no  claim  to  the  holder  beyond  what  the  bill 
gave  him:  she  was  already  bound  to  that  ex- 
tent; and  that  if  it  was  a  personal  promise,  it 
was  void  under  the  Statute  of  Frauds,  not  being 
in  writing.  The  Chief  Justice  also  cited  a  MS. 
case  of  the  Arundel  Bank  v.  Globe,  that  had 
been  decided, and  which  may  be  found  in  Chit., 
Bills,  296,  n.  containing  the  same  principle. 
There  the  acceptor  applied  to  the  holder  for 
indulgence  for  some  months,which  was  granted 
on  his  paying  the  interest.  It  was  held,  that 
as  no  new  security  was  taken  from  the  accept- 
or, the  agreement  to  wait  was  without  consid- 
eration, and  did  not  discharge  the  indorser. 
By  new  security, the  court  must  have  intended 
one  beyond  that  which  the  party  already  had; 
for  though  a  new  security  be  given, and  which 
would  afford  to  the  creditor  a  new  remedy, yet 
if  it  was  no  better  than  the  one  he  already  held, 
or  inferior  to  it,  it  was  obvious  it  would  con- 
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stitute  no  consideration  for  a  promise  to  delay 
the  collection  of  the  debt.  If  a  principle  so 
plain  required  any  authority,  the  case  of  Phil- 
pot  v.  Briant,  above  referred  to,  is  in  point. 
There  the  promise  of  the  executrix  to  pay  the 
debt  would  be  sufficient,  certainly  after  the  for- 
bearance, to  support  a  recovery  upon  it  to  the- 
extent  of  the  assets,  Toll.  Exr's.,  464;  9  Cow., 
273,  still  it  was  held  by  the  C.  P.  in  England 
that  such  promise  did  not  constitute  a  sufficient 
consider ation*to  support  an  agreement  [*32O 
to  forbear,  and  the  reason  was  because  the  party 
already  had  a  remedy  to  that  extent  against 
her.  The  case  of  Pabodie  v.  King,  12  Johns., 
426,  contains  a  similar  illustration.  It  was 
there  decided  that  payment  of  a  part  of  a 
debt  is  not  a  consideration  which  will  support 
a  promise  to  forbear,  because  the  payment  of 
the  money  was  doing  no  more  than  the  party 
was  bound  to  do;  and  yet  it  is  clear,  that  if  the 
party  had  forborne,  it  would  have  been  a  suf- 
ficient consideration  to  have  sustained  the  ac- 
tion upon  a  new  promise  to  pay  the  balance. 
If  these  cases  and  principles  are  sound,  then 
there  can  be  no  dnubt  that  the  note  given  to  the 
creditor  constituted  no  consideration  for  an  im- 
plied or  express  promise  to  forbear  the  thirty 
days.  It  was  neither  a  benefit  to  the  one,  or 
harm  to  the  other.  The  bond  was  a  higher  and 
better  security. 

It  is  not  necessary  in  this  case  to  say  what 
effect  a  negotiable  note  given  for  this  interest 
might  have  had  upon  the  debt,  though  secured 
by  bond  and  mortgage.  That  might  have  been 
prima  facie  a  satisfaction  until  due  and  dis- 
honored. It  is  well  settled  that  a  note  not  ne- 
gotiable cannot  have  this  effect  without  an  act- 
ual agreement  to  accept  is  as  such,  and  it  may- 
even  be  doubtful  if  it  would  then  have  the  ef- 
fect to  extinguish  a  bo'nd  debt,  or  other  higher 
security.  It  is  not  necessary  to  examine  that 
question  now. 

But  assuming  that  this  note  is  valid  and 
binding  upon  the  parties,  there  is  another  view 
of  the  case  equally  decisive  for  the  respond- 
ents. At  most,  it  can  be  viewed  only  in  the 
character  of  a  new  security  for  the  debt,  in- 
ferior to  the  one  already  held,  both  in  its  nat- 
ure as  a  simple  contract  and  as  to  parties,  and 
therefore  cannot  operate  to  extinguish  it  with- 
out an  actual  agreement  to  that  effect,  and  is 
only  a  new  or  collateral  security.  It  is  well  set- 
tled that  merely  taking  a  new  security  from  the 
debtor,  without  agreeing  to  give  him  time,  will 
not  discharge  the  security.  Chit.  Bills,  294, and 
cases  cited;  3  East,  251;  3  Barn.  &  C.,  208;  4 
Carr.  &  P.,  N.  P.  C.,  151;  1  Barn.  &  C.,  14; 
8  East,  575;  6  Bing.,  94.  In  Twopenny  v. 
Young,  3  Barn.  &  C. ,  208,  the  defendant  had 
joined  one  Rumming  in  a  joint  and  several 
promissory  note,  payable  on  demand,  for  the 
debt  of  *the  latter.  A  bill  of  sale  un-  [*321 
der  seal  was  taken  from  Rumming  to  secure 
this  debt  among  others,  and  it  contained  a  pro- 
viso that  it  should  not  be  enforced  until  after 
three  days  notice  to  him.  It  was  contended 
that  the  acceptance  of  this  security  was  giving 
time  to  the  principal  debtor.  The  chief  diffi- 
culty in  this  case  will  be  seen  to  be  the  general 
principle  that  a  simple  contract  security  is  ex- 
tinguished by  a  higher  one;  and  if  so,  time 
was  given;  but  the  court  held,  upon  the  lan- 
guage of  the  bill  of  sale,  that  it  was  accepted 
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•only  as  an  additional  security  and,  therefore, 
though  a  higher  one,  did  not  operate  as  an  ex- 
tinguishment of  the  remedy  on  the  note,  ei- 
ther as  against  the  principal  or  surety.  So  in 
Ernes  v.  Widmeson,  4  Carr.  &  P.,  151,  which 
was  an  action  upon  two  bills  of  exchange  by 
the  drawee  against  the  acceptor;  the  defense 
was,  that  an  arrangement  had  been  made  be- 
tween the  parties.by  which  the  defendant  had 
assigned  by  deed  certain  property  as  security 
for  certain  sums  then  due,  and  also  all  future 
demands  (within  which  the  bills  came),  with 
power  of  sale — not,however,to  be  executed  un- 
til after  6  month's  notice.  But  the  court  held 
the  assignment  to  be  only  collateral  security, 
and  that  the  personal  remedy  was  not  suspend- 
ed, as  there  was  no  clause  in  the  deed  to  that 
effect.  In  Pring  v.  Clarkson,  1  Barn.  &  C.,  14, 
it  was  held  that  taking  a  new  bill  from  the  ac- 
ceptor after  the  first  was  dishonored,  and  which 
did  not  become  due  till  some  time  to  come, 
did  not  discharge  the  sureties  upon  the  first, 
as  there  was  no  agreement  to  give  time;  and, 
therefore,  the  second  was  to  be  deemed  a  mere 
collateral  security,  and  the  receipt  of  it  did  not 
amount  to  giving  time.  Now,  in  this  case,  if 
the  note  is  not  an  extinguisment  of  the  inter 
est,  which  it  clearly  is  not,  being  a  security 
of  a  far  inferior  nature,  it  can  only  operate,  if 
at  all,  as  a  collateral  security  to  the  bond;  and 
if  so,  it  cannot  influence  the  remedy  upon  the 
latter  without  an  express  agreement  to  that  ef- 
fect, which  cannot  be  pretended  in  this  case. 
The  time  when  the  new  security  becomes  due 
does  not  vary  the  effect  and  operation  of  it 
upon  the  old,  as  abundantly  appears  from  the 
above  cases.  All  of  them  became  due  or  could 
not  be  enforced  until  some  time  after  they 
3 2 2*] were  taken;  but  *this  circumstance  im- 
plied no  agreement  to  postpone  the  remedy 
upon  the  old  security.  Those  cases  all  turned 
upon  the  point  that  no  agreement  had  been 
made  to  forbear,  in  consideration  of  the  new 
security  at  the  time  it  was  received,  and  that 
the  mere  receipt  of  it  did  not  imply  one.  These 
collateral  securities  are  daily  taken  in  commer- 
cial dealings  in  this  State,  and  I  presume  it 
never  was  supposed  or  contended  that  the  ac- 
ceptance of  them  would  affect  the  remedy  as 
to  the  principal  debt,  unless  there  was  an  ex- 
press stipulation  at  the  time  to  that  effect  be- 
tween the  parties. 

There  is  still  another  view  of  this  case,  as- 
suming the  note  valid  and  the  time  (the  thirty 
days  given  for  the  payment  of  the  interest) 
binding  on  the  creditor,  upon  which  I  should 
be  willing  to  place  this  point.  Whether  the 
surety  has  suffered  or  can  suffer  loss  or  not  by 
the  delay  Is  not  to  be  taken  into  consideration, 
though  it  is  very  clear  none  has  been  sustained 
in  this  case;  but  has  she  at  any  time,  for  an 
hour,  been  deprived  of  her  remedies  against 
the  principal  debtor?  If  she  has  not,  the  rea- 
son of  the  rule  of  law  does  not  exist,  and  she 
is  not  discharged.  We  are  to  look  to  the  reme- 
dies as  they  are  found  in  the  law,  and  accord- 
ing to  the  practice  of  the  courts,  to  settle  this 
auestion,  because  it  is  these  remedies  as  thus 
efined  and  known,  to  which  the  principle  of 
relief  refers,  and  upon  which  it  is  founded. 
The  boud  could  have  been  prosecuted  at  any 
time  after  the  note  was  given,  and  so  might 
proceedings  have  been  instituted  to  foreclose 
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the  mortgage,  because  the  principal  of  the  debt 
was  untouched.  And  we  cannot  but  see,  re- 
garding these  remedies,  that  long  before  there 
could  be  judgment  in  the  one  case,  or  a  decree 
of  foreclosure  and  sale  in  the  other.the  80  days 
would  have  elapsed,  and  the  whole  amount  of 
the  debt,  principal  and  interest,  would  be  col- 
lectable. The  interest  included  in  the  note 
would  follow  the  debt  and  be  embraced  in  the 
judgment  or  decree  of  foreclosure,  in  the 
same  way  as  the  interest  which  would  accrue 
after  suit  brought.  I  can  see  no  escape  from 
this  conclusion.  The  surety  may  instantly  pay 
the  whole  debt,  and  take  an  assignment  of  the 
securities,  and  prosecute  or  go  into  equity  to 
compel  the  creditors  to  proceed  on  them.  This 
is  all  she  can  do  in  any  case,  and  it  is  clear,  in 
either  way,  all  the  interest  would  fol-[*323 
low  the  condition  of  the  principal,  unless  these 
proceedings  could  be  perfected  against  the 
debtor  in  thirty  days,  which  we  cannot  but  see 
would  be  impossible.  Her  remedy,  therefore, 
has  not  been  varied. 

I  also  concur  with  the  Chancellor  in  the  prin- 
ciple upon  which  he  placed  the  decision  of  this 
case  in  the  court  below.  In  order  to  discharge 
a  surety  in  consequence  of  a  variation  of  the 
contract,  or  by  a  deprivation  of  his  equitable 
rights  and  remedies,  not  only  the  fact  of  sure- 
tyship must  exist,  but  it  must  be  known  to  the 
creditors  at  the  time  of  the  act  complained  of. 
If  the  fact  appears  on  the  face  of  the  security, 
that  is  enough;  if  not,  the  knowledge  of  it 
must  be  brought  home  to  the  creditors  by  the 
surety,  clearly  and  satisfactorily,  because  as  all 
parties  appear  upon  the  instrument  as  princi- 
pals, it  is  deceptive  and  calculated  to  mislead. 
The  surety.therefore.should  be  holden  to  strict 
proof.  Now  it  is  well  settled,  as  it  will  be  seen 
from  the  authorities  referred  to  on  the  first 
point  considered  in  this  opinion,  that  if  the 
loan  to  secure  which  the  wife  has  pledged  her 
separate  property,  was  intended  for  the  benefit 
of  her  estate,  or  as  a  bounty  to  the  husband, 
the  relation  of  principal  and  surety  or  debtor 
and  creditor  does  not  exist  between  them.  The 
fact  of  Mrs.  Gahn  signing  the  security  as  a 
principal  debtor,  is  some  evidence  to  the  cred- 
itor that  she  intended  to  put  herself  on  that 
footing,  but  I  admit  that  it  is  not  conclusive 
and  may  be  explained;  the  fact  that  the  loan 
was  made  to  the  husband  was  known  to  the 
creditor  and,  undoubtedly,  she  knew  that  the 
mortgage  security  was  upon  the  property  of 
the  wife.  So  much  is  established  by  the  plead- 
ings and  proofs.  But  I  cannot  say  it  necessa- 
rily follows  from  all  this,  that  the  creditor 
knew  she  intended  to  be  holden  only  as  a 
surety  for  her  husband.  I  rather  think,  from 
the  manner  of  signing  the  mortgage  and  the 
relation  existing  between  husband  and  wife, 
together  with  the  facts  well  known  to  Mrs. 
Nfemcewicz  in  this  case,  that  the  property  of 
the  wife  was  chiefly  relied  on  to  support  the 
family  establishment,  and  was  of  itself  subject 
to  onerous  assessments,  a  contrary  inference 
would  be  the  strongest  and  most  just.  Be  that 
as  it  may,  it  is  quite  clear  upon  the  pleadings 
and  proofs,  particularly  from  the  letters  of 
Gahn  before  and  after  the  loan,  that*it  [*324 
was  made  for  the  benefit  of  his  wife's  property, 
to  pay  repeated  assessments  upon  it  and  sup- 
port the  family,  and  thereby  avoid  the  neces- 
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sity  of  a  sale  of  a  part  of  it.  This  was  extreme- 
ly desirable  to  prevent  a  sacrifice,  as  it  was  fast 
increasing  in  value  by  the  rise  of  real  estate  in 
that  part  of  the  city.  Whether  this  informa- 
tion, thus  given  to  Mrs.  Niemcewicz,  is  correct 
or  erroneous  is  immaterial  as  to  her ;  if  she  had 
reason  to  believe  it,  we  cannot  overlook  it,  and 
are  to  presume  she  acted  on  the  subject  under 
its  influence.  That  she  had  reason  enough  for 
such  belief  is  evident  from  many  of  the  letters 
addressed  to  her  by  Gahn  in  the  course  of  the 
business. 

Upon  the  whole,  I  have  come  to  the  con- 
clusion, satisfactory  to  myself,  that  Mrs.  Gahn 
is  to  be  viewed  as  having  executed  the  mort- 
gage upon  her  property  as  surety  for  her  hus- 
band, and  is  entitled  to  all  the  rights  and  reme- 
dies which  ordinarily  belong  to  a  person  in 
that  character  against  the  principal  debtor, 
with  the  qualification  growing  out  of  the  lim- 
itation of  her  remedies  against  her  husband, 
from  the  relation  of  husband  and  wife;  that 
there  was  no  valid  or  binding  agreement,  ex- 
press or  implied,  arising  out  of  the  acceptance 
of  the  note  in  this  case  by  the  creditors,  by 
which  time  was  given  to  the  principal  debtor; 
and  that  if  there  was,  to  the  extent  claimed,  it 
did  not  vary  the  legal  effect  of  the  contract,  or 
the  remedies  of  the  surety  upon  it;  and  that  if 
it  had,  the  creditor,  in  making  the  agreement 
by  which  time  was  given,  made  it  without  a 
competent  knowledge  of  the  fact  of  the  surety- 
ship of  Mrs.  Gahn  and,  therefore,  she  is  not 
discharged.  For  these  reasons,  I  am  in  favor 
of  affirming  the  decree  of  the  Chancellor. 

By  Senator  Tracy.  The  reasoning  of  the 
Chancellor,  and  the  authorities  cited  in  the 
opinion  delivered  by  him  in  this  case  (3  Paige, 
629),  have  satisfactorily  established,  to  my 
mind,  the  two  following  propositions:  1.  A 
person  who  mortgages  or  pledges  his  property 
by  way  of  security  for  the  debt  of  another,  al- 
though he  does  not  become  personally  bound 
for  the  debt,  is  still  a  surety  entitled  to  the  ben- 
efit of  those  rules  of  equity  which  are  applied 
to  sureties  who  do  become  personally  bound 
for  the  debts  of  others.  2.  A  wife,  mortgag- 
ing her  inheritance  for  the  security  of  her  hus- 
325*]  band's  debt,  is  entitled  *to  the  privi- 
leges of  a  personal  surety,  and  may  claim  the 
benefit  of  those  equitable  rules  which  are  con- 
stantly applied  for  the  protection  of  sureties. 
A  third  general  proposition  presented  by  this 
case  is  not  disputed,  to  wit:  that  the  surety  is 
only  bound  by  the  terms  of  the  contract,  and 
if  the  creditor,  by  agreement  with  the  princi- 
pal debtor,  without  concurrence  of  the  surety, 
varies  the  terms,  as  by  enlarging  the  time  or 
otherwise,  the  surety  is  discharged.  But,  al- 
though this  principle  is  not  disputed.the  Chan- 
cellor intimates  that  it  may  have  been  carried 
too  far  in  cases  of  mere  extension  of  time,  and 
where  the  surety  has  sustained  no  injury  by 
the  delay;  and  he  observes:  "As  the  whole  of 
this  doctrine  depends  upon  the  equitable  prin- 
ciple that  the  creditor  shall  do  no  act  to  the  in- 
jury of  the  surety,  it  is  doubtful  whether  a 
mere  extension  of  time,  where  the  surety  was 
not  injured  thereby,  should  have  been  held  to 
discharge  his  liability,  except  in  those  cases 
where  the  rights  and  duties  of  the  parties  are 
regulated  by  and  form  a  part  of  the  contract." 
What  are  the  cases  to  which  the  Chancellor  re- 
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fers,  where  the  rights  and  duties  of  the  parties 
are  not  regulated  by  and  form  a  part  of  the 
contract,  I  am  unable  to  say;  but  the  rule  is 
certainly  well  established  now,  that  a  court  of 
equity  will  not  suffer  the  inquiry  whether  an 
extension  of  time  given  to  the  principal  debt- 
or, without  the  assent  of  the  surety,  has  or 
has  not  been  injurious  to  the  surety.  In  Bees 
v.  Berrington,  2  Ves.,  540,  where  the  obligee 
of  a  bond  took  notes  from  the  principal  debt- 
or, and  gave  further  time  on  the  bond  without 
the  assent  of  the  surety,  Ld.  Eldon  says:  "I 
cannot  try  the  cause  by  inquiring  what  mis- 
chief it  might  have  done,  for  that  would  go 
into  a  vast  variety  of  speculation  upon  which 
no  sound  principle  could  be  based."  Again; 
in  Boultbeev.  Stubbs,  18  Ves.,  20,  he  says:  "It 
is  vain  to  say  the  indulgence  to  the  principal, 
by  taking  the  mortgage  and  giving  time,  may 
be  for  the  benefit  of  the  surety.  It  is  in  most 
cases  for  the  advantage  of  the  surety;  but  the 
law  takes  so  little  notice  of  that  circumstance, 
that  if  the  acceptor  of  a  bill  become  bankrupt, 
the  holder  must  give  notice  to  the  drawer,  as 
another  person  has  no  right  to  judge  what  are 
his  remedies."  Mamuel  v.  Hoarwett,  3  Meriv., 
272,  and  Bowmaker  v.  Moore,  3  Price,  214,  as 
well  as  *several  other  case,  both  En-  f*326 
glish  and  American,  are  to  the  same  point. 

In  seeking  for  facts  in  this  case,  to  which 
these  principles  may  be  applied,  we  have  to  in- 
quire :  1.  Did  the  appellant,  Mrs.  Gahn,  exe- 
cute the  mortgage  of  her  land  for  the  security 
of  the  debt  of  her  husband?  2.  Did  the  mort- 

fagee,  Mrs.  Niemcewicz,  know  this  fact?  and 
.  Did  she,  Mrs.  Niemcewicz,  extend  the  time 
for  the  payment  of  apart  of  the  money  due  on 
the  mortgage  without  the  consent  of  the  sure- 
ty? As  to  the  first  point  of  inquiry  there  can 
be  no  doubt,  and  I  believe  there  is  no  contro- 
versy. Mrs.  Niemcewicz,  in  her  answer  to  the 
cross-bill  filed  by  the  appellant,  admits  that 
the  property  mortgaged  belonged  to  the  appel- 
lant, and  I  understand  her  answer  also  to  ad- 
mit that  she  knew  this  fact  at  the  time  of  re- 
ceiving the  mortgage;  but  whether  she  admits 
this  or  not,  it  must  be  presumed  that  a  mort- 
gagee is  cognizant  of  the  title  to  the  estate 
mortgaged.  That  Mrs.  Niemcewicz  knew  the 
relation  in  which  the  appellant  stood,  both  to 
the  estate  and  to  the  debt  for  which  it  was 
mortgaged,  the  circumstances  of  the  transac- 
tion leave  no  room  for  doubt.  The  only  re- 
maining part  of  the  inquiry  is,  whether  the  ap- 
pellant shall  be  regarded  as  having  executed 
the  mortgage  as  a  principal  debtor  or  as  a  mere 
surety.  The  fact  that  the  mortgage  was  exe- 
cuted for  the  security  of  a  bond  given  by  Gahn 
alone,  would  be  decisive,  were  it  not  that  the 
wife's  incapacity  to  contract  personal  obliga- 
tions would  have  required  the  bond  to  be  tak- 
en in  the  same  form,  although  it  had  been  in- 
tended and  known  by  all  the  parties  that  the 
money  loaned  was  for  the  exclusive  benefit  of 
the  wife's  estate.  But  this  consideration,  al- 
though it  diminishes,  does  not,  I  think,  entire- 
ly destroy  the  force  of  this  fact.  It  still  af- 
fords a  presumption  that  the  wife  was  only  a 
security  for  the  husband's  debt;  and  a  pre- 
sumption which  every  other  part  of  the  trans- 
action contributes  to  fortify.  A  part  of  the 
money  secured  was  undoubtedly  the  debt  of 
the  husband  alone,  being  a  debt  due  from  him 
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before  his  marriage,  and  about  one  third  was 
for  money  lent  him  immediately  after  his  mar- 
riage. It  is  conjectured  that  the  money,  or  a 
part  of  it,  may  have  been  applied  to  improve 
and  benefit  the  wife's  estate;  but  this  is  not  a 
327*]  fact  to  be  presumed:  it  *should  be 
proved.  Mrs.  Niemcewicz  does  not  even  al- 
lege it  in  her  answer,  notwithstanding  the  com- 
plainant asserts  in  her  bill,  "that  no  part  of 
the  moneys  mentioned  in  the  bond  for  which 
she  executed  the  mortgage  as  security  was  ev- 
er received  by  her,  applied  to  the  benefit  or 
advantage  of  her  property."  I  cannot  agree 
with  the  Chancellor,  that  because  Mrs.  Niemce- 
wicz may  have  "supposed  the  moneys  loaned 
by  her  were  for  the  benefit  of  the  wife,  as  well 
as  the  husband,  to  prevent  the  necessity  of  a 
sale  and  sacrifice  of  her  estate,  to  keep  up  and 
support  their  family  establishment  while  that 
estate  was  increasing  in  value,"  that,  there- 
fore, even  if  such  were  not  the  facts,  she  was 
justified  in  regarding  Mrs.  Gahn  in  the  light 
of  a  principal;  on  the  contrary,  if  it  was  proved 
that  the  money  loaned  to  Gahn  was  necessary 
to  keep  up  and  support  his  family  establish- 
ment whilst  his  wife's  estate  was  increasing  in 
value,  it  does  not  follow  that  the  wife  is  not 
to  be  regarded  as  a  surety.  It  was  Gahn's  duty 
to  support  his  family  without  consuming  his 
wife's  estate  for  the  purpose;  but  if  he  could 
not  do  so,  it  is  not  to  be  assumed  that  Mrs. 
Gahn  would  have  consented  to  its  being  sacri- 
ficed for  the  purpose  of  keeping  up  their  es- 
tablishment. This  is  taking  assertion  for  pre- 
sumption, and  presumption  for  fact.  Against 
such  a  process  of  reasoning,  it  would  be  im- 
possible for  a  wife  ever  to  maintain  her  char- 
acter of  surety  for  a  debt  contracted  by  her 
husband.  Again,  the  CJuinceUor  says,  that  he 
does  not  understand  Mrs.  Niemcewicz  to  ad- 
mit "that  she  was  aware  that  the  moneys 
loaned  were  to  be  applied  to  Gahn's  own  use, 
or  that  she  was  apprised  of  any  agreement  or 
understanding  between  the  husband  and  wife 
that  he  was  to  pay  off  the  mortgage  moneys 
with  his  own  means."  If  she  does  not  admit 
that  the  moneys  loaned  were  for  Gahn's  own 
use,  she  does  not  deny  it,  although  the  com- 

Flainant  expressly  charges  that  they  were.  But 
think  she  should  have  proved  that  they  were 
for  the  benefit  of  Mrs.  Gahn's  estate.  Her  not 
knowing  of  an  agreement  between  husband 
and  wife  that  he  should  pay  off  the  mortgage 
moneys,  depends  on  the  fact  whether  the  loan 
was  to  the  husband  alone;  if  it  was,  it  is  a  nec- 
essary inference  that  he  had  agreed  to  indem- 
nify his  wife  for  becoming  his  surety.  Bui  if 
there  was  not  an  express  understanding  be- 
328*]  tween  *husband  and  wife,  there  was 
between  him  and  Mrs.  Niemcewicz,  that  he 
would  pay  off  the  mortgage  with  his  own 
means.  This  appears  by  her  answer,  in  which 
she  states  that  Gahn  was  constantly  holding 
out  to  her,  as  she  believes  in  good  faith,  that 
from  other  sources  he  would  be  able  to  liqui- 
date her  whole  demand. 

On  the  whole,  though  I  consider  Mrs.  Niem- 
cewicz, throughout  her  transactions  with  Mr. 
Gahn,  to  have  acted  in  a  spirit  of  great  liber- 
ality and  kindness,  yet  I  cannot  doubt  that  she 
regarded  him  as  the  only  person  to  whom  and 
for  whom  all  the  accommodations  were  made. 
This,  undoubtedly,  was  the  case  in  regard  to 
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the  large  sums  which  she  from  time  to  time 
loaned  to  him  without  mortgage  security;  and 
there  is  not,  as  I  perceive,  any  circumstance 
to  distinguish  the  object  of  those  loans  from 
the  object  of  the  loans  secured  by  the  mort- 
gage. The  only  remaining  fact  is  that  of  the 
mortgagee's  extending  the  time  for  the  pay- 
ment ofa  part  of  the  money  due,  without  the 
concurrence  of  the  appellant.  This  is  suffi- 
ciently established.  It  is  not  controverted  that 
she  took  Gahn's  negotiable  note,  in  which  was 
included  all  the  interest  due  up  to  Feb.  1, 1825. 
This  gave  time  for  so  much;  it  suspended  the 
claim  pro  tanto  for  the  term  for  which  the  note 
had  to  run,  and  so  far  varied  the  rights  of  the 
creditor.  I  conclude  with  expressing  my  con- 
currence in  the  principles  of  the  decree  pro- 
nounced by  the  Vice- Chancellor,  and  am,  there- 
fore, for  reversing  the  decree  of  the  Chancellor. 

On  the  question  being  put — Shall  this  decree 
be  reversed? — the  mejnbers  of  the  court  voted 
as  follows: 

In  the  affirmative — The  PRKSIDENT,  and 
Senators  Hubbard,  Slower  and  Tracy — 4 

In  the  negative — The  CHIEF  JUSTICE,  Jus- 
tice NELSON  and  Senators  Armstrong.  Beards- 
ley,  Conklin,  Cropsey,  Deilz,  Dodge,  Edmund*, 
Edwards,  Fisk,  Gansexoort,  Lansing,  Lynde, 
Macdonald,  Van  Schaick  and  Westcott—ll. 

Whereupon  the  decree  of  the  Chancellor  was 
affirmed,  with  costs. 

Affirming— 3  Paige,  614. 

Principal  and  surety— What  acts  of  principal  and 
creditor  MH  discharge  surety-  Distinguished— 64  N. 
Y.,  468;  11  Barb.,  161. 

Cited  in— 1  Denio,  118;  3  Denio,  521:  6  Paige,  43  (29 
Am.  Dec.,  746);  10  Paigre,  16;  25  N.  Y.,  555:  30  N.  Y., 
491:  33  N.  Y.,32;  37  N.Y.,604;  38  N.  Y.,333;  46  N.  Y.,  »7; 
82  N.  Y.,  130;  5  Trans.  App.,  324;  25  Hun,  347;  5  Barb., 
409;  14  Barb.,  239;  39  Barb.,  613;  43  Barb.,  393;  44  Barb., 
544:  46  Barb.,  198;  6  Duer,  304;  1  Bos.,  416;  1  Hilt.,  74: 
3  Daly,  490;  6  Daly,  155;  23  How.  U.  8.,  166;  10  Allen, 
527;  45  Ind..  531;  36  Mich.,  474;  10  Minn.,  312;  33  Am. 
Rep.,  83  (67  Ind.,  253). 

Mortgage  given  by  one  person  to  secure  debt  of  an- 
other—Mortgagor a  surety.  Distinguished— 3  Sandf. 
Ch..  1£6. 

Cited  in— 9  Paige,  201  (37  Am.  Dec.,  291);  4  Edw.. 
244;  25  N.  Y.,  483:  46  N.  Y.,  175;  18  Barb.,  563;  51  How. 
Pr.,  59;  32  Mo.,  445. 

Also  cited  in— 1  Sandf.  Ch.,  423. 


•LIVINGSTON,  Appellant,     [*329 

AND 

HARRIS,  Impleaded,  etc.,  Respondent. 

Construction  of  the  Eighth  Section  of  Act  Rela- 
tive to  Interest  of  Money — Effect  on  Practice 
in  Courts  of  Equity —  Usury — Surety. 

The  8th  section  of  the  Act  Relative  to  the  Interest 
of  Money  (dispensing  with  the  payment  or  offer  to 
pay  interest,  on  the  filing  of  a  bill  in  chancery  for  a 
discovery  of  the  money,  etc.,  received  in  violation 
of  the  provisions  of  the  Act),  does  not  abrogate  the 
established  principle  of  a  court  of  equity,  that  on, 
filing  a  bill  of  discovery  on  an  allegation  of  usury, 
the  complainant  must  pay  or  offer  to  pay  the  prin- 
cipal or  the  sum  actually  lent;  and  a  bill  of  discov- 
ery not  containing  such  offer  is  bad  on  its  face,  and 
may  be  demurred  to. 

The  provision  in  the  same  section,  forbidding  a 
court  of  equity  to  require  or  compel  the  payment 
or  deposit  of  the  principal  sum  as  a  condition  of 
granting  relief ,  applies  only  to  cases  where  the  com- 
plainant, although  he  can  prove  the  usury  without 
resort  to  the  oath  of  the  lender,  has  no  opportunity 
of  setting  up  the  defense,  in  consequence  of  the 
nature  of  the  securities  executed  by  him:  as,  for  in- 
stance, a  judgment  entered  on  bond  and  warrant,  or 
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a  mortgage  with  power  to  foreclose  under  the 
statute. 

A  surety,  it  seems,  is  a  borrower  within  the  mean- 
ing of  this  statute,  and  is  entitled  to  avail  himself 
of  its  provisions. 

Citations— 1  R.  S.,  772,  sec.  8;  1  R.  L.,  64,  sec.  1:  7 
Wend.,  569;  7  T.  R.,  180;  2  Co.  Inst.,  48;  6  Bac.  Abr., 
369;  2  R.  8.,  696,  sec.  39. 

A  PPEAL  from  chancery.  Herman  Livings- 
J\.  ton  filed  a  bill  in  chancery,  alleging  that 
lie  was  sued  by  Harris  on  a  promissory  note 
for  $2,000,  which  he  had  signed  as  the  surety 
of  his  brother,  Robert  Le  Roy  Livingston;  that 
he  had  pleaded  the  Statute  of  Usury,  and  that 
the  cause  was  at  issue  and  noticed  for  trial. 
He  charged  the  note  to  be  usurious,  setting 
forth  the  contract  particularly,  called  for  a  dis- 
covery, and  prayed  that  the  note  might  be  de- 
clared void,  and  be  delivered  up  and  canceled; 
and  that  until  the  order  of  the  court  in  the 
premises,  an  injunction  issue  staying  proceed- 
ings at  law.  The  bill  contains  no  offer  to  pay 
the  principal  sum  actually  lent,  nor  was  any 
money  deposited  or  brought  into  court.  An 
injunction  was  allowed  by  a  master,  which 
was  dissolved  by  the  Chancellor;  and  from  the 
order  dissolving  the  injunction,  the  complain- 
ant appealed  to  this  court.  Vide  the  case,  the 
arguments  of  counsel  and  the  opinion  delivered 
by  the  Chancellor,  3  Paige,  528. 
33O*]  *The  cause  was  argued  here  by, 

Messrs.  J.  Sutherland,  Jr.,  and  B.  F. 
Butler,  for  the  appellant. 

Messrs.  J.  W.  Edmunds  and  J.  P.  Hall, 
for  the  respondent. 

The  following  opinions  were  delivered: 

By  Mr.  Justice  Sutherland.  This  case  in- 
volves the  construction  of  the  8th  section  of 
the  Usury  Act.  as  contained  in  the  Revised 
Statutes,  1  R.  S.,  772.  It  is  as  follows:  "When- 
ever any  borrower  of  any  money,  goods  or 
things  in  action,  shall  file  a  bill  in  chancery 
for  a  discovery  of  the  money,  goods  or  things 
in  action,  taken  or  received  in  violation  of  ei- 
ther of  the  foregoing  provisions,  it  shall  not 
be  necessary  for  him  to  pay,  or  offer  to  pay, 
any  interest  whatever  on  the  thing  loaned;  nor 
shall  any  court  of  equity  require  or  compel  the 
payment  or  deposit  of  the  principal  sum,  or 
any  part  thereof,  as  a  condition  of  granting  re- 
lief in  any  case  of  an  usurious  loan,  forbidden 
by  this  chapter."  Previously  to  the  adoption 
of  the  Revised  Statutes,  the  principles  upon 
which  a  party  to  an  usurious  contract  could,  in 
a  court  of  equity,  compel  discovery  of  and  ob- 
tain relief  against  the  usurious  premium,  were 
perfectly  well  settled.  Neither  discovery  nor 
relief  could,  in  any  case,  be  obtained  in  the 
Court  of  Chancery,  without  a  repayment  of  the 
sum  actually  lent,  with  lawful  interest;  because, 
the  borrower  could  not,  in  any  case,  or  under 
any  circumstances,  be  equitably  entitled  to 
keep  the  money  which  he  had  actually  received 
from  the  lender,  and  for  which  the  lender  had 
received  no  consideration.  He  was,  therefore, 
met  by  that  cardinal  maxim  of  a  court  of 
equity,  "that  he  who  asks  for  equity  must  do 
equity,"  and  could  obtain  no  aid  from  that  ju- 
risdiction, in  getting  rid  of  or  recovering  back 
the  amount  which  had  been  improperly  ex- 
acted from  him,  until  he  repaid  the  amount, 
which  in  justice  and  equity  was  due  from  him 
to  the  defendant.  Relief,  under  such  circum- 
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stances,  where  the  complainant  did  not  ask  for 
or  need  a  discovery,  was  refused  exclusively 
upon  this  principle;  but  where  he  had  no  legal 
evidence  of  the  usury,  and  the  object  of  his  bill 
was  to  compel  the  defendant  to  disclose  or  ad- 
mit the  fact,  he  had  an  additional  *dif-  [*33 1 
ficulty  to  encounter,  to  wit:  that  a  court  of 
equity  will  not  compel  a  defendant  to  answer 
upon  oath,  and  thus  become  a  witness  for  his 
adversary  and  against  himself,  where  such  an- 
swer may  subject  him  to  a  criminal  proceed- 
ing, or  to  a  penalty  or  forfeiture,  or  to  any  loss 
in  the  nature  of  a  forfeiture.  In  such  a  case, 
therefore,  he  was  bound  to  waive  the  forfeit- 
ure and  pay  the  amount  actually  loaned,  not 
only  because  it  was  just  and  equitable,  but  in 
order  to  guard  against  the  possibility  of  the  de- 
fendant's answer  being  made  the  means  of  sub- 
jecting him  to  a  forfeiture. 

The  Statute  for  the  Preventing  of  Usury,  2 
R.  L.,  64,  did  not  prescribe  the  terms  upon 
which  relief  should  be  given,  or  discovery  com- 
pelled in  a  court  of  equity.  The  1st  section  of 
that  Act  declared  it  to  be  unlawful  to  take 
more  than  seven  per  cent,  per  annum  for  the 
loan  or  forbearance  of  any  moneys,  and  that 
all  bonds,  bills,  notes,  contracts,  etc.,  whereby 
more  than  seven  per  cent,  was  reserved,  etc., 
should  be  utterly  void.  The  2d  section  author- 
ized the  borrower,  within  one  year,  to  receive 
back  the  usurious  excess,  and  after  that  period, 
any  other  person.  The  3d  section  established 
the  rates  of  brokerage,  and  authorized  the  ex- 
cess to  be  recovered  back  in  the  same  manner 
as  in  the  2d.  The  4th  section  provided,  that 
for  the  better  discovery  of  the  usury,  every 
person  liable  to  be  sued  for  the  same  by  that 
Act,  should  be  compelled  to  answer  upon  oath 
any  bill  that  should  be  preferred  against  him 
in  the  Court  of  Chancery,  for  discovering  the 
excess  so  taken  by  him ;  and  that  upon  the  dis- 
covery and  repayment  of  such  excess,  he 
should  be  discharged  from  any  other  punish- 
ment, forfeiture  or  penalty.  Before  the  re- 
vision of  this  statute,  then,  the  law  stood  thus: 
Every  usurious  contract,  and  every  instru- 
ment, of  whatever  kind  or  description,  taken 
as  the  evidence  of  such  contract,  were  abso- 
lutely void;  and  when  sued  upon  such  con- 
tract, all  the  borrower  had  to  do  was  to  prove 
the  usury ,and  no  recovery  could  be  had  against 
him;  he  defeated  the  recovery,  not  only  of  the 
usurious  excess,  but  of  the  sum  actually  loaned. 
If  he  had  legal  and  sufficient  evidence  of  the 
usury,  his  defense  was  perfect  at  law,  and  he 
had  no  occasion  to  invoke  the  aid  of  a  court  of 
equity.  If  the  knowledge  of  the  usury  was  con- 
fined to  himself  and  the  lender,  *then  [*332 
it  became  necessary  for  him  to  go  into  a  court 
of  equity,  and  by  a  bill  of  discovery  to  call 
upon  the  lender  to  admit  or  deny  the  usury. 
He  was,  then,  for  the  reasons  which  have  al- 
ready been  stated,  bound  to  waive  the  forfeit- 
ure, by  paying,  or  offering  to  pay,  the  sum  act- 
ually loaned  with  interest.  And  in  some  cases, 
where  the  form  of  the  security  was  such  as  to 
enable  the  lender  to  collect  it  without  a  suit  ei- 
ther at  law  or  in  equity  (as  a  bond  and  warrant 
of  attorney,  or  a  mortgage),  the  borrower,  al- 
though he  had  competent  evidence  of  the  usury, 
still,  as  he  had  no  opportunity,  from  the  form 
of  the  proceeding,  to  avail  himself  of  it  at  law, 
was  compelled  to  file  his  bill,  and  ask  relief  in 
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equity.  In  such  a  case,  also,  although  be  sought 
and  required  no  discovery,  a  court  of  equity 
would  not  relieve  him  from  the  usurious  ex- 
•cess,  except  upon  the  equitable  condition  of 
his  repaying  the  sum  actually  loaned. 

When  the  revision  of  our  laws  was  entered 
upon,  in  1827,  the  revisors  proposed  and  rec- 
ommended to  the  Legislature  several  very  es- 
sential alterations  in  the  law,  as  it  then  existed, 
upon  the  subject  of  usury.  They  proposed,  in 
the  first  place,  to  omit  the  word  "  contracts,  " 
in  the  section  which  declared  all  bonds,  bills, 
notes,  etc.,  wherein  or  whereby  more  than 
seven  per  cent,  was  reserved  or  taken,  abso- 
lutely void.  The  effect  of  which  omission 
would  have  been,  as  stated  by  the  revisors,  not 
to  avoid  tUe  security  only,  but  to  authorize  the 
lender  to  recover  in  all  cases  the  sum  actually 
loaned;  and  they  expressly  provided  in  another 
section,  that  the  invalidity  of  the  security 
should  not  prevent  the  lender,  nor  his  assignee, 
from  recovering  such  sum.  Second.  They  pro- 
posed to  except  from  the  operation  of  this  sec- 
tion, all  negotiable  paper  in  the  hands  of  a 
bona  fide  holder  for  u  valuable  consideration, 
who  had  not  when  he  took  the  same,  actual  no- 
tice that  it  was  originally  given  for  an  usurious 
consideration,  or  upon  an  usurious  contract. 
Third.  They  proposed  that  the  usurious  lender 
should  in  no  case,  either  at  law  or  in  equity, 
be  entitled  to  recover  any  interest  whatever  on 
the  sum  lent.  Fourth.  That  the  borrower  who 
had  paid  more  than  legal  interest,  might,  with- 
in one  year,  recover  from  the  lender  and  his 
personal  representatives  three  times  the  amouut 
-of  such  excess,  instead  of  the  single  amount. 
They  then,  in  their  7th  and  8th  sections,  em- 
383*]  braced  *the  provisions  of  the  4th  section 
of  the  old  Act:  that  the  lender  should  be  com- 
pelled to  answer  on  oath  any  bill  filed  for  a  dis- 
covery of  the  usury  ;  and  that  upon  discover- 
ing and  returning  the  same,  he  should  be  ac- 
quitted and  discharged  from  any  other  forfeit- 
ure or  penalty.  Their  9th  section  provided 
that  whenever  the  borrower  should  file  a  bill 
for  a  discovery  of  the  usury,  it  should  not  be 
necessary  for  him  to  pay,  or  offer  to  pay,  any 
interest  on  the  sum  or  thing  loaned  :  but  that 
he  should  deposit  with  the  clerk,  or  register  of 
the  court,  the  principal  sum  admitted  by  him 
to  have  been  loaned.  This,  as  the  revisors  re- 
marked, was  intended  to  carry  out  the  provis- 
ions depriving  the  lender  of  any  interest,  and 
in  that  respect  was  new.  The  system  thus  rec- 
ommended by  the  revisors  was  consistent  and 
harmonious.  It  ameliorated  very  considerably 
the  then  existing  law.  It  secured  to  the  lender, 
under  all  circumstances,  the  sum  actually 
loaned  by  him  ;  but  it  deprived  him  of  all  in- 
terest upon  that  sum,  and  subjected  him  to  the 
forfeiture  of  three  times  the  usurious  excess 
received  by  him;  and  it  compelled  him  to  dis- 
cover the  usury,  upon  a  deposit  of  the  princi- 
pal merely.without  the  interest, and  it  exempted 
negotiable  paper  in  the  hands  of  bona  fide  hold- 
ers without  notice,  entirely  from  the  operation 
of  the  Act.  This  system,  however,  did  not 
meet  the  approbation  of  the  Legislature.  They 
rejected  all  the  new  provisions  recommended 
by  the  revisors  except  two.  The  one  which  ex- 
empted negotiable  paper  in  the  hands  of  a  bona 
fide  holder  from  the  operation  of  the  Act ;  the 
other  which  dispensed  with  the  necessity  on 
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the  part  of  the  borrower,  when  he  filed  a  bill 
of  discovery,  of  paying,  or  offering  to  pay,  any 
interest  whatever  on  the  sum  or  thing  loaned. 
Having  thus  considered  the  law  as  it  stood 
before  the  revision  of  the  statutes,  and  the 
proposition  submitted  to  the  Legislature  by  the 
revisors,  and  the  general  character  and  provis- 
ions of  the  Act  finally  adopted  by  the  Legisla- 
ture upon  the  re  vision,  we  are  prepared  to  enter 
into  a  more  minute  consideration  of  the  8th 
section  of  the  existing  Act,  upon  a  construc- 
tion of  which  the  determination  of  the  question 
arising  in  this  case  must  depend.  This  section 
contains  two  distinct  and  independent  provis- 
ions—the  one  prescribing  the  terms  upon  which 
*a  discovery  may  be  compelled  in  a  [*334 
Court  of  Chancery  in  a  case  of  usury;  the  other 
relating  to  the  terms  or  conditions  upon  which 
relief  may  be  granted  in  similar  cases.  The 
first  branch  of  the  section  provides,  that  when- 
ever any  borrower  of  any  money,  etc.,  shall 
file  a  bill  in  chancery  for  a  discovery  of  the 
money,  etc.,  taken  or  received,  it  shall  not  be 
necessary  for  him  to  pay,  or  offer  to  pay,  any 
interest  whatever  on  the  sum  or  thing  loaned. 
The  question  which  we  have  now  to  determine 
is,  whether  he  must  offer  to  pay  the  principal? 
It  will  be  recollected  that  as  the  law  then  stood, 
he  was  bound  to  pay,  or  offer  to  pay,  both 
principal  and  interest.  This  was  not  required 
by  any  express  statutory  provision,  but  accord- 
ing to  the  established  principles  upon  which 
this  branch  of  its  jurisdiction  was  administered, 
the  Court  of  Chancery  exacted  it  as  a  condition 
precedent  to  the  compelling  of  the  defendant 
to  answer  and  make  discovery.  A  bill  which 
did  not  contain  such  offer  was  bad  upon  its 
face,  and  might  be  demurred  to.  The  first  ob- 
servation, then,  which  occurs  is  this:  that  the 
original  power  and  authority  of  the  Court  of 
Chancery  to  impose  these,  or  any  other  terms: 
as  the  condition  of  compelling  discovery,  were 
not  conferred  by  any  statutory  enactment.  Such 
authority  belonged  to  the  court,  by  virtue  of 
its  general  equity  jurisdiction.  The  inquiry, 
then,  is  not  what  authority  does  this  section  con- 
fer upon  the  Court  of  Chancery,  but  to  what 
extent  does  it  circumscribe  and  limit  the  juris- 
diction which  that  court  confessedly  previous- 
ly possessed,  and  was  in  the  constant  habit  of 
exercising.  It  is  like  the  passing  of  a  law,  in- 
consistent with  some  of  the  provisions  of  a  pre- 
existing statute.  The  last  Act  is  an  implied  re- 
peal of  the  first,  so  far  as  these  provisions  are 
incompatible  with  each  other,  but  leaving  the 
original  law  in  full  force  and  effect  in  all  other 
respects.  Where  the  Legislature.therefore,  with 
a  full  knowledge  that  by  the  then  existing  law, 
a  borrower  could  not  compel  a  discovery  of 
the  usury,  without  offering  to  pay  the  sum  act- 
ually lent,  with  interest,  declared  that  for  the 
future  it  should  not  be  necessary  for  him  to 
offer  to  pay  any  interest  whatever,  they  altered 
the  law  in  respect  to  the  interest  only,  and  left 
it  as  it  stood  before,  in  relation  to  the  princi- 
pal. Nor  is  this  the  result  merely  of  a  tech- 
|  nical  rule  of  construction.  It  comports,  I  have 
j  no  *doubt,  with  the  actual  intention  of  [*33/> 
I  the  Legislature.  How  natural  and  easy  would 
i  it  have  been  for  them  to  have  said  it  should  not 
|  be  necessary  for  the  borrower  in  such  cases  to 
pay,  or  offer  to  pay,  either  principal  or  interest 
on  the  thing  loaned,  if  they  had  intended  to 
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make  so  important  and  fundamental  a  change 
in  this  branch  of  the  law.  This  view  of  the 
subject  is  entirely  satisfactory  to  my  mind, 
without  dwelling  upon  the  harshness  if  not 
the  unconstitutionality  of  the  law,  as  it  would 
exist  upon  the  construction  contended  for  by 
the  counsel  for  the  appellant.  They  are  pre- 
sented very  clearly  and  forcibly  in  the  opinion 
of  the  Chancellor. 

The  second  branch  of  this  section  declares 
that  no  court  of  equity  shall  require  or  compel 
the  payment  or  deposit  of  the  principal  sum,  or 
any  part  thereof,  as  a  condition  of  granting  re- 
lief to  the  borrower  in  any  case  of  an  usurious 
loan;  and  its  construction  is  by  no  means  free 
from  difficulty.  But  upon  the  best  considera- 
tion which  I  have  been  able  to  bestow  upon 
the  subject,  I  have  come  to  the  same  conclu- 
sion at  which  the  Chancellor  arrived  on  this 
branch  of  the  case.  It  has  already  been  re- 
marked that  there  was  a  class  of  cases  in  which, 
from  the  form  of  the  security,  the  holder  was 
not  obliged  to  resort,  either  to  a  court  of  law 
or  equity,  to  enforce  them — such  as  bonds 
with  warrants  of  attorney  to  confess  judg- 
ments and  mortgages.  In  the  first  case  the 
judgment  could  be  entered  up  without  suit, 
and  in  the  latter  the  mortgages  could  be  fore- 
closed under  the  statute.  In  cases  where  se- 
curities of  this  description  were  given  upon  an 
usurious  loan,  the  borrower,  although  he  could 
prove  the  usury  without  resorting  to  the  oath 
of  the  lender,  had  no  opportunity  of  setting  it 
up  or  availing  himself  of  it  at  law — he  was 
compelled  to  resort  to  a  court  of  equity  for  re- 
lief. The  Chancellor  supposes,  and  I  agree 
with  him  in  opinion,  that  these  were  the  cases 
for  which  the  Legislature  probably  intended  to 
provide  in  this  clause;  and  there  is  no  violation 
of  general  principles,  nor  any  particular  hard- 
ship or  severity  upon  the  lender,  in  holding 
that  in  such  cases,  where  relief  only  is  asked 
for  without  any  discovery  from  the  lender,  it 
shall  be  gran  ted  without  requiring  the  payment 
of  the  money  loaned.  It  is  but  abrogating  a 
particular  rule  of  the  Court  of  Chancery,  for 
33G*]  the  purpose  of  giving  full  effect  *to, 
and  defeating  any  evasion  of  the  law  for  the 
prevention  of  usury.  This  construction  gives 
effect  to  the  terms  used  by  the  Legislature,  and 
avoids  the  serious  difficulties  and  objections 
which  certainly  lie  in  the  way  of  the  broad  in- 
terpretation contended  for  by  the  appellant. 
But  I  abstain  from  enlarging  upon  this  point, 
as  I  cannot  add  to  the  force  of  the  remarks  and 
illustrations  which  the  Chancellor  has  brought 
to  bear  upon  it. 

This  general  view  is  sufficient  to  dispose  of 
the  case.  If  the  bill  is  to  be  considered  a  bill 
of  discovery  merely,  then  it  is  defective  in  not 
containing  an  offer  to  pay  the  sum  actually 
loaned.  If  it  is  a  bill  for  discovery  and  relief, 
then  it  does  not  fall  within  the  second  clause 
of  the  8th  section  ;  because  that  clause  applies 
only  to  cases  in  which  the  complainant  is  en- 
titled to  relief,  and  relief  only;  and  this  is  not 
a  case  of  that  description,  because  the  com- 
plainant bad  a  perfect  defense  at  law,  if  he 
could  establish  the  usury.  The  Court  of  Chan- 
cery, therefore,  could  acquire  jurisdiction  of 
the  case  only  on  the  ground  of  compelling  a 
discovery.  I  am  of  opinion,  therefore,  that 
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the  injunction  was  properly  dissolved,  and 
that  the  decree  of  the  Chancellor  ought  to  be 
affirmed. 

It  is  not  necessary  in  this  case  to  decide  the 
question  whether  the  complainant,  being  a  sure- 
ty, is  a  borrower  within  the  meaning  of  the 
8th  section.  But  I  entertain  no  doubt  that  he 
is  so  to  be  considered.  The  term  "  borrower" 
is  used,  I  apprehend,  in  contradistinction  to 
"lender,"  and  was  intended  to  designate  the 
other  party  to  the  contract.  There  is  no  rea- 
son, in  the  nature  of  the  case,  why  the  surety 
should  not  have  all  the  remedies  and  means  of 
defense  which  are  given  to  the  principal. 

By  Senator  Tracy.  It  is  not  necessary  in 
this  case  to  take  under  consideration  the  policy 
of  usury  laws.  That  is  a  question  upon  which 
wise  men  are  divided,  as  is  seen  by  a  recent 
decision  in  this  court.  Cram  v.  Hendricks,  7 
Wend.,  569.  But  if  they  were  all  united  against 
it,  yet,  whilst  the  statute  remains  unrepealed, 
it  is  the  duty  of  this  court  to  give  it  effect, 
whatever  opinions  some  of  its  members,  as  leg- 
islators, may  entertain  of  the  wisdom  of  its 
provisions.  The  law  pronounces  usury  to  be 
a  public  evil,  and  the  law  to  prevent  it,  like 
*every  other  law  to  restrain  and  punish  [*337 
public  evils,  is  entitled  to  receive  a  liberal  con- 
struction from  those  called  to  administer  it. 
Such  has  been  the  doctrine  always  held  by  the 
courts  in  England  and  this  country  relative  to- 
the  statutes  against  usury  How  far  their  prac- 
tice has  in  every  case  conformed  to  this  doc- 
trine, it  is  not  necessary  here  to  inquire. 

The  complainant's  bill  shows  the  case  of  a 
contract  palpably  usurious.  This  contract, by 
the  Revised  Statutes,  is  declared  void.  The 
party  seeks  to  enforce  the  contract  at  law,  and 
the  question  is, on  what  terms  is  the  complain- 
ant entitled  to  a  discovery  in  chancery  to  aid 
his  defense. 

The  4th  section  of  the  Act  of  1787  to  Pre- 
vent Usury,  1  R.  L.,  64,  enacts  "that  all  and 
every  person  who  shall  be  liable  to  be  sued  for 
the  same,  shall  be  compelled  to  answer  on  oath 
to  any  bill  preferred,  for  the  purpose  of  dis- 
covering the  money,  goods  or  thing  taken  by 
way  of  usury."  The  2d  section  of  this  Act 
had  already  denoted  the  person  liable  to  be 
sued, as  him  who  had  actually  received  money, 
goods  or  things  for  usury.  Under  this  law, 
the  right  to  a  discovery  was  limited  to  case& 
where  a  person  was  sued  to  recover  an  usuri- 
ous excess  paid  to  him  and,  of  course,  the  bill' 
for  the  discovery  was  always  filed  by  the 
plaintiff  at  law.  There  is  no  provision  made 
by  the  statute  for  a  person  against  whom  an 
usurious  contract  was  sought  to  be  enforced 
at  law,  to  have  a  bill  of  discovery  to  aid  his 
defense.  The  defendant  in  such  a  suit  was 
therefore  in  the  condition  of  any  other  defend- 
ant who  seeks  the  aid  of  a  Court  of  Chancery 
to  make  out  his  defense  and,  consequently, 
subject  to  the  general  rules  that  regulate  chan- 
cery relief.  One  of  these  rules,  which  met  him 
at  the  very  threshold,  was,  that  "he  that  will 
have  equity,  must  do  equity  :"  and  by  its  ap- 
plication, he  was  compelled,  before  he  could 
stay  the  proceedings  at  law,  to  return  or  to  of- 
fer to  return  the  money  he  had  actually  re- 
ceived, with  the  lawfulinterest  thereon.  The 
effect  was,  that  a  party  making  a  secret  usuri- 
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ous  contract  had  little  or  nothing  to  fear  ;  the 
absence  of  proof  made  him  safe  at  law,  and  if 
the  debtor  resorted  to  equity,  the  most  he  could 
lose  was  the  usurious  excess  reserved  in  the 
338*]  security  ;  and  to  compensate  him  *for 
this  loss.he  was  sure  to  receive  back  the  money 
actually  lent  and  the  legal  interest,  more  prompt- 
ly than  he  otherwise  could  collect  it.  Add  to 
this  the  difficulty  which  the  victim  was  likely  to 
experience  in  raising  the  money  lent  and  the 
interest, and  we  then  understand  why  the  prac- 
tice of  usury  was  deemed  almost  as  safe  and 
advantageous  to  the  party  pursuing  it,  as  if 
there  had  been  no  law  to  prohibit  it. 

The  circumstances  which  attended  the  pas- 
sage of  the  present  Act  against  usury,  leave  no 
room  for  doubting  that  it  was  the  intention  of 
the  Legislature  to  make  its  provisions  more  ef- 
fectual than  those  of  the  old  law  had  proved 
to  be.  Without  commenting  on  the  change 
from  "money,  goods  or  things"  of  the  old  law, 
to  "money,  goods  or  things  in  action"  of  the 
new,  we  find  a  most  important  change  of  pro- 
vision in  the  6th  section.  This,  instead  of  lim- 
iting the  right  of  discovery  as  it  was  under  the 
old  law,  to  be  against  the  person  liable  to  be 
sued,  that  is,  the  person  who  had  actually  re- 
ceived an  usurious  excess,  extends  it  so  as  to 
compel  every  person  offending  against  the  pro- 
visions of  the  Act,  "to  answer  under  oath  any 
bill  that  may  be  exhibited  against  him  for  the 
discovery  of  any  sum  of  money,  goods  or 
things  inaction,  so  taken,  accepted  or  received, 
in  violation  of  the  foregoing  provisions  or 
either  of  them."  The  question  that  arises  on 
the  construction  of  this  section  as  applicable 
to  the  present  case  is,  whether  the  person  who 
makes  an  usurious  loan  and  takes  for  the  secu- 
rity of  it  the  promissory  note  of  the  borrower, 
in  which  the  usurious  excess  is  embraced,  does 
or  does  not  take,  accept  or  receive  a  thing  in 
action  in  violation  of  some  provision  of  the 
statute.  It  is  contended  that  although  the 
note  of  a  third  person,  given  by  way  of  usu- 
ry, would  be  a  thing  in  action  within  the 
meaning  of  the  Act,  yet  the  note  of  the  party 
borrowing,  promising  to  pay  the  money  bor- 
rowed and  an  usurious  excess,  would  not  be. 
I  confess  I  find  it  difficult  to  perceive  the  dis- 
tinction,one  being  as  much  in  Jim'  as  the  other 
and  the  value  of  both  contingent.  The  case 
of  Maddock  v.  Hamet,  7  T.  R.,  180,  has  been 
cited  to  show  that  taking  a  new  note  from  the 
party  for  an  usurious  excess  was  not  taking 
money  so  as  to  subject  the  person  taking  it  to 
a  gui  lam  suit  for  the  penalty.  But  this  case 
does  not  cover  the  present  question,  which  is  not 
339*]  merely  *whether  taking  the  borrower's 
note  for  an  usurious  excess  subjects  the  lender 
to  an  action  to  recover  as  a  penalty  the  note  tak- 
en, but  whether  the  taking  of  such  a  note  is 
contrary  to  any  provision  of  the  present  stat- 
ute. Now,  if  it  be  conceded  that  taking  the 
borrower's  note,  promising  to  pay  the  sum 
borrowed,  with  usury,  is  not  taking  a  thing  in 
action  within  the  meaning  of  the  2d  section, 
so  as  to  subject  the  party  taking,  to  the  penal- 
ty, the  recovery  of  which  is  provided  for  in 
the  3d  and  4th  sections,  still  the  taking  of  an 
agreement  to  take  usury,  to  which  at  least  it 
amounts,  is  an  act  in  violation  of  the  purpose 
of  the  2d  section,  inasmuch  as  it  is  an  act 
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tending  to  produce  the  act  which  the  section 
expressly  prohibits.and  is,  therefore,  by  neces- 
sary implication,  within  the  prohibition,  ac- 
cording to  the  old  maxim  :  "Quando  aliquid 
prohibetur,  prohibetur  et  omne,  per  quod  devene- 
turadiUud.  2  Co.  Inst.,  48.  The  5lh  section 
declares  that  "All  bonds,  bills,  notes,  assur- 
ances, conveyances — all  other  contracts  what- 
soever, whereupon  or  whereby  there  shall  be 
reserved  or  taken,  or  secured,  or  agreed  to  be 
reserved  or  taken,  any  greater  sum  or  greater 
value  for  the  loan, or  forbearance  of  any  money, 
goods  or  things  in  action,  than  is  above  pre- 
scribed, shall  be  void."  The  sum  prescribed 
is,  by  the  1st  section,  at  the  rate  of  $7  in  the 
hundred.  Now,  to  my  mind,  nothing  can  be 
plainer  than  that  the  provision  of  the  5th  sec- 
tion, taken  in  connection  with  the  1st  section, 
should  be  construed  to  prohibit  the  taking  of 
a  note.or  any  other  contract  or  security  where- 
by is  reserved  or  agreed  to  be  reserved  or  tak- 
en more  than  seven  per  cent.  It  is  true,  that 
taking  a  note  or  other  security  in  which  usu- 
ry is  reserved  is  not  prohibited  in  express 
words  ;  but  the  rate  of  interest  is  prescribed, 
and  any  contract  by  or  in  which  there  is  to  be 
received  a  greater  rate  is  declared  void.  Here, 
then,  is  a  penalty  imposed  ;  and  it  is  common 
law  and  common  sense,  that  where  a  statute 
imposes  a  penalty  for  doing  an  act,  it,  by  un- 
avoidable implication,  prohibits  the  act  to  be 
done,  although  there  shall  be  no  words  of  ex- 
press prohibition  ;  and  this  point  involves  the 
whole  question,  whether  the  statute  is  or  is 
not  intended  to  prevent  usury.  For  if,  as  is 
contended,  the  receiving  a  promissory  note  or 
other  agreement  for  the  payment  of  usurious 
interest  *is  not  forbidden,  then  the  [*34O 
statute  is  nugatory,  or,  at  least,  is  deficient, of 
one  of  the  most  natural  and  important  provis- 
ions for  preventing  the  evil  against  which  it 
professedly  is  aimed.  If.  however,  it  is  con- 
strued as  a  law  really  intended  to  restrain 
Usury,  then  the  principle  is  applicable,  that 
"wherever  the  provision  of  a  statute  is  general, 
everything  which  is  necessary  to  make  such 
provision  effectual  is  supplied  by  the  common 
law."  6  Bac.  Abr.,  369.  If,  then,  it  is  an  of 
fense  against  the  statute  for  a  person  to  loan 
money  at  an  usurious  rate,  and  to  take  a  note 
or  other  security  for  the  payment  of  the  sum 
loaned  and  the  usury,  it  must  follow  that  the 
person  offending  in  this  respect  has  "taken, 
accepted  or  received  a  thing  in  action,"  in  vio- 
lation of  some  provision  of  the  statute  and, 
consequently,  may  be  compelled  to  answer  on 
oath  any  bill  that  may  be  exhibited  against 
him  in  the  Court  of  Chancery  for  the  discov- 
ery of  the  thing  in  action  so  taken,  accepted  or 
received.  If  compelled  to  answer,  the  inter- 
esting and  material  question  which  arises  in 
this  case  is  presented  :  What  terms  may  a 
Court  of  Chancery  impose  on  the  party  who 
calls  on  him  to  answer  ? 

This  question  appears  to  me  to  be  as  dis- 
tinctly answered  in  the  8th  section  as  words 
can  answer  it.  It  declares  that  no  "court 
of  equity  shall  require  or  compel  the  pay- 
ment or  deposit  of  the  principal  sum  or  any 
part  thereof,  as  a  condition  of  granting  relief 
to  the  borrower  in  any  case  of  an  usurious  loan 
forbidden  by  the  statute."  It  is  difficult  for 
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me  to  conceive  how  language  can  more  appro- 
priately and  explicitly  provide  that  a  party 
seeking  relief  in  chancery  to  protect  himself 
against  a  suit  at  law  on  an  usurious  contract, 
shall  be  entitled  to  that  relief  without  paying 
the  principal  sum  or  any  part  thereof.  If  this 
is  not  the  meaning  of  this  part  of  the  8th  sec- 
tion, what  meaning  is  to  be  given  to  it?  The 
Chancellor  intimates  an  opinion  that  it  extends 
only  to  cases  of  usurious  contracts  and  secu- 
rities, where  the  complainant  has  the  means  of 
establishing  the  usury  without  resorting  to  the 
oath  of  the  defendant,  but  where,  from  the 
nature  of  the  security,  the  borrower  must  re- 
sort to  a  Court  of  Chancery  for  relief.  This 
construction  admits  a  proposition  contested  on 
the  argument  that  the  mere  taking  of  an  usuri- 
341*]  ous  contract  is  a  *violation  of  the  stat- 
ute; but  it  is  a  construction  much  too  narrow 
to  cover  the  broad  language  of  the  section 
which  is  to  meet  any  case  of  an  usurious  loan 
forbidden  by  the  statute.  Now,  the  fact  wheth- 
er a  contract  is  usurious  or  not,  does  not  de- 
pend on  the  ability  of  the  borrower  to  prove 
the  usury  without  resorting  to  the  oath  of  the 
lender;  nor  does  the  right  of  the  borrower  to 
be  relieved  from  it  in  a  Court  of  Chancery  de- 
pend upon  it.  In  both  cases,  that  is,  whether 
he  can  or  cannot  prove  the  usury  without  aid 
of  the  lender's  oath,  he  is  entitled  to  relief  on 
some  terms;  and  being  entitled  to  relief,  the 
statute  steps  in  and  declares  what  condition 
the  court  of  equity  shall  not  exact.  Besides, 
so  far  as  any  principle  of  equity  is  concerned, 
it  is  just  as  hard  for  a  man  to  lose  money  which 
he  has  actually  lent,  by  having  the  usury 
proved  by  another  as  by  himself.  It  is  ad- 
mitted that  the  rule  that  a  Court  of  Chancery 
will  not  lend  its  aid  to  a  party  to  enforce  a 
penalty  or  a  forfeiture,  and  the  maxim  that 
he  who  seeks  equity  must  do  equity,  relate 
merely  to  principles  on  which  the  court  acts 
in  the  exercise  of  its  general  jurisdiction;  and 
I  presume  it  must  also  be  admitted  that  the 
Legislature  can  require  a  court  of  equity  to 
modify  or  restrain  the  application  of  the  prin- 
ciples to  a  particular  class  of  cases.  It  is  clear 
to  my  mind  that  the  Legislature,  in  view  of 
the  acknowledged  inoperativeness  of  the  usury 
laws  resulting  from  the  application  of  these 
principles  by  courts  of  equity,  determined  to 
restrain  the  courts  in  the  application  of  them, 
under  the  hope  and  expectation  that  thereafter 
the  Statute  against  Usury,  which  had  been  "as 
much  in  mock  as  mask,"  might  become  effect- 
ual to  the  ends  proposed.  That  the  Legislature 
possessed  the  constitutional  power  to  do  so,  I 
have  no  doubt.  The  clause  in  the  Constitution 
which  declares  that  no  one  shall  be  compelled 
to  testify  against  himself  in  a  criminal  prose- 
cution, does  not  reach  this  case;  this  is  not  a 
criminal  prosecution,  but  simply  a  suit  to  de- 
termine whether  a  civil  contract  made  between 
parties  is  or  is  not  valid,  and  in  this  respect  is 
not  different  from  any  other  case  where  a  party, 
in  consequence  of  a  discovery  compelled  against 
him  in  equity,  loses  the  benefit  of  a  contract 
which  but  for  the  discovery  he  could  enforce 
at  law.  Nor  is  it  a  case  where  the  discovery 
342*]  sought  can  form  *the  basis  of  a  crim- 
inal prosecution  against  the  respondent.  The 
taking  of  the  note  Is  not  an  indictable  misde- 
meanor within  the  general  provision  of  the  Re- 
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vised  Statutes,  2  R  S. ,  696,  sec.  39,  for  the  Stat- 
ute against  Usury  is  intended  to  carry  with  it, 
and  does  carry  with  it  its  own  sanctions.  The  one 
for  taking  a  note  or  other  contract  or  assurance 
covering  usury,  is  to  make  the  note,  contract  or 
assurance  void— beyond  this  forfeiture  the  of- 
fending party  is  not  liable.  If  the  common  law 
has  extended  the  principle  of  protecting  a  party 
so  far,  as  to  excuse  him  from  testifying  in  civil 
cases,  where  the  disclosure  he  is  called  on  to 
make,  would  subject  him  to  a  forfeiture  or 
penalty,  or  any  loss  in  the  nature  of  a  penalty, 
it  is,  undoubtedly,  competent  for  the  Legisla- 
ture to  limit  or  abrogate  this  rule  of  the  com- 
mon law;  and  if  this  rule  would  have  applied 
to  the  present  case,  it  is  restrained  by  an  ex- 
press and  positive  enactment. 

The  only  remaining  question  is,  whether  the 
complainant  is  a  borrower  within  the  meaning 
of  the  statute.  I  think  there  is  neither  justice 
nor  reason  in  restricting  the  meaning  of  the 
word"borrower"to  the  person  for  whose  benefit 
the  loan  was  made.  It  should  be  construed  to 
mean  any  person  who  was  bound  by  the  orig- 
inal contract  to  pay  the  sum  borrowed.  If  the 
person  who  actually  received  the  money  is  en- 
titled to  relief,  a  fortiori  should  he  be,  who, 
though  he  did  not  receive  it.  is  called  on  to  pay 
it.  But  in  this  case,  the  appellant,  so  far  as 
the  note  is  evidence  of  his  indebtedness,  is 
strictly  a  borrower.  He  signs  the  note  as  a 
joint  and  several  maker;  the  loan  was  on  the 
responsibility  of  both,  and  was,  in  fact,  a  loan 
to  both,  notwithstanding  the  money,  when  re- 
ceived, was  for  the  benefit  of  one  alone.  The 
respondent,  Harris,  brings  his  action  against 
both,  and  may  recover  against  both  on  the 
common  count  for  money  lent,  the  note  being 
conclusive  proof  against  both  of  such  loan.  If, 
then,  the  complainant  would  not  be  allowed  at 
law  to  deny  the  character  of  borrower,  it  is 
strange  if  Harris,  the  plaintiff  in  the  suit  at 
law,  shall  be  permitted  to  deny  it  to  him  in  a 
court  of  equity.  On  the  whole,  I  am  fully 
satisfied  that  the  complainant  was  entitled  to 
the  relief  he  asked  for,  without  paying  or  of- 
fering to  pay  the  principal  sum  lent  or  any 
part  thereof  and,  consequently,  shall  vote  for 
reversing  the  Chancellor's  decree. 

*On  the  question  being  put — Shall  [*343 
this  decree  be  reversed? — the  members  of  the 
court  voted  as  follows: 

In  the  afflmative — Senators  Armstrong,  Crop- 
sey,  Griffin,  Hubbard,  Quackenboss,  Stower, 
Tracy,  Van  Schaick  and  Westcott—%. 

In  the  negative — The  PRESIDENT,  Chief  Jus- 
tice SAVAGE,  Justices  SUTHERLAND  and  NEL- 
SON, and  Senators  Conklin,  Deitz,  Qansewort, 
Gere,  Lansing,  Lynde  and  Macdonald—\\. 

Whereupon  the  decree  of  the  Chancellor  was 
affirmed,  with  costs. 

Affirming— 3  Paige,  528. 

Distinguished— 2  Edw.,  573. 

Usury— Relief  without  tender  of  principal— BUI  of 
discovery.  Applied— Hoflfm.,  562,  654. 

Cited  in-16  Wend  ,  578 ;  10  Paige,  590 :  3  Edw.,  146  ; 
Hoffm.,  66,  494 ;  Clarke,  480,  491 :  4  Sandf .  Ch..  297 ;  15 
N.  Y.,  229 ;  37  N.  Y.,  454 ;  49  N.  Y.,  378  ;  1  Trans.  App., 
262 ;  6  Trans.  App.,  71 ;  26  Barb..  640 ;  14  Abb.  Pr., 
247 ;  9  Bos.,  219 :  :;0  Wis.,  695. 

Borrower—  Who  is  — Term  comprehends  surety. 
Controverted— 10  Barb..  94. 

Reviewed  and  distinguished— 14  Barb.,  165. 

Overruled— 1  N.  Y.,  279. 

Dlfltingui8hed-49  N.  Y.,  376. 

WEND.  11. 
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Cited  in-7  Hill.,  893 ;  7  Paige,  602 ;  36  N.  Y.,  149:  3 
Lans.,  494 : 1  Barb.,  279 ;  12  Barb.,  363 ;  8  W.  Dig.,  204 ; 
81  Am.  Kep.,  487  (75  N.  Y.,  523). 

Construction  of  statute*— Repeal  by  implication. 
Cited  in— 3  Laos.,  230;  4  Hun,  ft49  ;  67  Barb.,  265 ;  00 
How.  Pr..  207 :  8  Abb.  N.  C.,  401 :  7  Bos.,  559 ;  5  Rob., 
630 :  2  Daly.  408. 

Also  cited  in-1  N.  Y.,  86. 


J.   JACKSON  &  D.   JACKSON,  Impleaded 
with  J.  J.  HART,  Appellants, 

AND 
W.  B.  HART,  Respondent. 

Pleading  and  Practice  in  Chancery — Answer  as 
Evidence  in  Favor  of  the  Defendant— How 
far  Conclusive — Special  Facts  Involving  the 
Question,  Whether  a  Note  had  been  Given  in 
Renewal  of  a  Loan  or  for  a  Further  Loan. 

Where  a  bill  in  chancery  was  filed  to  be  relieved 
from  the  payment  of  a  $5,000  note,  alleged  to  have 
been  (riven  in  renewal  of  a  loan  previously  made  to 
the  complainant,  and  there  was  no  proof  to  support 
the  allegation  other  than  what  was  found  in  the  an- 
swer of  the  defendant,  and  in  that  it  was  averred 
that  the  note  in  question  was  taken  for  a  further 
loan  over  and  above  the  previous  loan,  and  that  the 
whole  sum  for  which  the  note  in  question  was  given 
was  advanced  by  the  defendant,  it  was  held,  by  a 
majority  of  the  court,  that  inasmuch  as  the  answer 
in  this  respect  was  responsive  to  the  bill,  it  was  evi- 
dence for  the  defendant,  and  the  complainant  being 
concluded  by  it  was  not  entitled  to  relief. 

It,  however,  appearing  that  the  former  loan  had 
been  made  upon  the  hypothecation  of  stock,  and 
that  the  defendant,  although  cautioned  against  re- 
lying upon  the  personal  responsibilty  of  the  com- 
plainant, had,  according  to  the  answer,  made  a  sub- 
sequent loan  to  the  complainant  of  so  large  a  sum 
as  $5,000,  without  taking  any  security  therefor,  and 
without  even  reserving  interest  in  the  note  taken, 
the  Chief  Justice  (and  a  large  minority  of  the  court 
voted  with  him)  was  of  opinion  that  the  answer  was 
not  conclusive  upon  the  complainant,  and  that  on 
the  contrary  thereof,  under  the  account  given  of 
the  transaction  by  the  defendant,  and  the  absence 
of  proof  to  support  such  account,  the  complainant 
was  entitled  to  relief. 

Citations— 1  Cow..  743.  744,  n.  a;  3  Wend.,  643;  6 
Wend.,  30;  2  Atk.,  19;  18  Ves.,  12,  836 ;  6  Ves.,  183  ;  1 
Johns.  Ch.,  459. 

A  PPEAL  from  chancery.  W.  B.  Hart  filed 
ll  a  bill  in  chancery  stating  that  May  30,  1826, 
he  borrowed  $5,000  of  J.  Jackson,  for  which 
he  gave  him  his  note  payable  in  30  days, 
344*J  *and  hypothecated  130  shares  of  the 
stock  of  the  Jefferson  Fire  Ins.  Co., which  he 
alleged  to  be  worth  $45  per  share,  as  security 
for  the  payment  of  the  money  loaned;  that  he 
in  fact  received  only  $4,700  of  the  loan,  the 
remaining  $300  being  retained  by  Jackson  as 
interest.  That  June  14,  in  the  same  year,  he 
borrowed  a  further  sum  of  $4,000  from  Jack- 
son, for  which  he  gave  him  a  note,  payable  in 
60  days,  and  hypothecated  103  other  shares  of 
the  same  stock  and  on  this  occasion  received 
only  $3,000,  the  remaining  $200  being  retained 
by  Jackson  as  interest;  and  that  June  28, when 
the  first  abovo  mentioned  note  was  about  to 
become  due,  being  desirous  to  continue  the 
loans,  he  made  and  delivered  his  note  to  J. 

NOTE.— Pleading  in  chancery— A  positive  denial  in 
the  answer  will  not  prevail  when  it  contains  admis- 
sions showing  that  the  transaction  was  fraudulent. 
Cunningham  v.  Freeborn,  ante.  p.  240 ;  Waterbury 
v.Sturtevant.18  Wend.,  353;  Fieldeer  v.Day,  2  Sandf.. 
694 ;  Robinson  v.  Stewart,  10  N.  Y.,  189 ;  Wight  v. 
Prescott,  2  Barb.,  196. 

WEND.  11. 


Jackson  for  the  $5,000  first  lent,  payable  Aug. 
12,  then  next,  and  at  the  same  time  paid  him 
$225  as  interest,  that  sum  being  demanded  by 
Jackson  as  the  inducement  for  continuing  the 
loan.  He  further  stated  that  the  loans  of  May 
30  and  June  14  were  the  only  loans  ever  made 
to  him  by  the  defendant  J.  Jackson  ;  and  in 
the  interrogating  part  of  the  bill  required  J. 
Jackson  to  answer  whether  he  ever  made  any 
other  or  different  advances  to  the  complainant 
than  the  two  advances  of  May  30  and  June  14, 
and  if  he  made  any  other  advances  to  exhibit 
his  evidence  of  the  same.  He  averred  that  J. 
Jackson  had  transferred  the  hypothecated 
stocks  to  one  D.  Jackson,  and  the  note  of  June 
28  to  one  B.  Hart,  who  had  commenced  a  suit 
upon  it,  and  that  J.  Jackson  had  also  com- 
menced a  suit  against  him  upon  the  note  of 
June  14,  and  claimed  besides  to  recover  $5,200 
for  money  lent.  He  prayed  an  injunction  stay- 
ing the  suits,  and  forbidding  D.  Jackson  to 
transfer  the  stocks,  and  asked  an  account,  and 
that  the  notes  might  be  canceled.  The  bill 
waived  all  benefit  arising  from  the  contracts 
being  usurious.  The  defendant  J.  Jackson,  in 
his  answer,  acknowledged  that  May  30  he  made 
a  loan  to  the  complainant,  but  stated  that  the 
amount  thereof  was  $5,200,  and  that  the  loan 
was  for  60  days  ;  that  he  drew  his  check  for 
the  amount  on  a  N.  Y.  bank,  payable  to  the 
order  of  the  complainant;  that  no  note  was 
given  by  the  complainant,  but  that  130  shares 
of  stocks  of  the  Jefferson  Co.  were  transferred 
*to  him  (Jackson)  to  be  sold  if  the  [*345 
sum  lent,  with  the  interest  thereof,  was  not 
paid  at  the  end  of  60  days;  the  surplus,  if  any, 
to  be  paid  to  the  complainant ;  he  further  ac- 
knowledged the  loan  of  $4,000  June  14,  the  re- 
ceiving of  a  note  for  that  sum  and  the  hypoth- 
ecation of  103  other  shares  of  stock,  as  stated 
by  the  complainant.  As  to  the  note  of  June 
28,  he  answered:  that  June  28  the  complainant 
applied  to  him,  "  not  for  the  renewal  of  the 
note  in  that  behalf  mentioned  in  the  said  bill, 
there  never  having  been  such  note,  nor  for  the 
renewal  of  the  note  first  above  mentioned,  but 
for  a  further  loan  of  $5,000;  and  the  said  com- 
plainant having  represented  to  the  defendant 
that  he  was  a  man  of  large  real  and  personal 
estate,  and  this  defendant  then  believing  such 
to  be  the  fact,  did  thereupon  loan  to  the  said 
defendant  the  further  sum  of  $5,000  over  and 
above  the  said  two  other  sums  so  loaned  to  him 
as  aforesaid  ;  and  for  the  said  last  mentioned 
$5,000  this  defendant  received  from  the  said 
complainant  his  note  for  that  sum,  payable  in 
45  days  from  the  date  thereof,  without  grace, 
and  without  taking  any  security  therefor."  He 
further  denied  that  the  sum  of  $225,orany  other 
sum  was  retained  from  the  $5,000  last  men- 
tioned, or  in  any  manner  taken  from  the  com- 
plainant on  account  of  the  loan  last  mentioned, 
but  that  he  advanced  the  whole  of  the  said  sum 
of  $5,000,  leaving  the  interest  thereon  to  be 
settled  for  at  the  maturity  of  the  note.  It  fur- 
ther appeared  from  the  answers  of  the  several 
defendants,  that  the  note  of  June  28  was  trans- 
ferred before  maturity  for  a  valuable  consider- 
ation without  notice  to  J.  B.  Hart,  and  that 
the  stocks  were  transferred  to  D.  Jackson,  in 
security  for  a  debt  owing  to  him  by  J.  Jack- 
son. A  broker,  examined  as  a  witness  on  the 
part  of  the  complainant,  testified  that  he  was 
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employed  by  the  complainant  to  obtain  a  loan 
for  him  ;  that  he  accordingly  applied  to  J. 
Jackson  for  a  loan  on  the  complainant's  note, 
to  be  secured  by  a  transfer  of  slock  of  the  Jef- 
ferson Co.,  and  an  arrangement  was  entered 
into  between  them  that  the  complainant  was 
to  allow  and  pay  to  Jackson  a  premium  or  rate 
of  interest  of  from  1|  to  3  per  cent,  per  month, 
the  exact  amount  not  being  recollected  by  him; 
346*]  that  pending  the  negotiation  *  Jackson 
inquired  the  standing  and  credit  of  the  com- 
plainant, and  the  witness  told  Jackson  he  knew 
nothing  of  his  personal  responsibility,  and  ad- 
vised him  to  make  the  loan  upon  the  respon- 
sibility and  security  of  the  stock.  After  this 
the  broker  introduced  the  parties  to  each  other, 
about  May  30,  1826,  left  them  together,  and 
on  his  return  was  told  by  Jackson  that  he  had 
changed  the  transaction  and  had  purchased  the 
stock  of  the  complainant.  Another  broker  tes- 
tified that  he,  in  behalf  of  the  complainant, 
negotiated  the  loan  of  $4,000  June  14,  with 
Jackson  and  agreed  to  pay  him  from  1-J-  to  2£ 
per  cent,  per  month.  The  cause  was  heard  on 
the  pleadings  and  proofs  by  the  Vice- Chancellor 
of  the  First  Circuit, who  in  Jan.,  1830,  decreed 
that  the  note  of  June  28,  was  given  as  and  for  a 
renewal  of  the  loan  of  May  30,  and  not  for  an 
original  loan  of  money;  that  the  note  of  June 
28  was  transferred  to'  J.  B.  Hart  in  the  ordi- 
nary course  of  business,  and  that  he  was  enti- 
tled to  claim  payment  thereof,  and  that  the 
transfer  of  stocks  to  D.  Jackson  being  to  se 
cure  a  precedent  debt,  D.  Jackson  was  not  en- 
titled to  retain  the  same;  and  accordingly, 
among  other  things,  directed  the  stock  to  be 
sold  and  the  proceeds  to  be  applied  first  to  the 
payment  of  the  note  of  June  28,  and  the  resi- 
due in  discharge  of  the  note  of  June  14;  exe- 
cutions to  issue  for  balances,  and  J.  Jackson 
to  pay  the  complainant's  costs.  J.  and  D. 
Jackson  appealed  to  the  Chancellor,  who,  in 
Oct.,  1838,  affirmed  the  decree  of  the  Vice- 
Chancelloi:  Whereupon  J.  and  D.  Jackson  ap- 
pealed to  this  court. 

The  following  opinion  was  delivered  by  the 
Chancellor : 

From  the  evidence  in  this  cause,  when  taken 
in  connection  with  the  evasive  answer  of  the 
defendant,  Joseph  Jackson,  I  am  satisfied  the 
complainant  did  not  originally  receive  the 
whole  amount  of  the  $5,200  check,  and  that  if 
there  were,  in  fact,  two  loans,  exclusive  of  the 
$4,000  loan  on  June  14,  the  first  must  have 
been  satisfied  out  of  the  moneys  received  on 
the  last.  In  the  answer  of  J.  Jackson,  although 
he  says  he  drew  a  check  for  $5,200,  which  was 
indorsed  by  Hart,  which  was  paid,  yet  he  does 
347*]  not  venture  *to  swear  that  the  check 
was  paid  to  Hart,  or  that  he  actually  received 
any  more  than  the  $4,700  as  stated  in  the  bill. 
The  whole  of  that  part  of  the  answer  may  be 
true,  and  yet  Jackson  himself  may  have  re- 
ceived the  money  on  the  check,  and  paid  Hart 
the  lesser  sum  stated  in  the  bill.  The  fact  that 
he  procured  the  check  to  be  certified  by  the:  of- 
ficer of  the  bank  where  he  kept  his  account, 
and  that  the  moneys  were  not  paid  there,  but 
the  same  were  received  through  another  bank, 
renders  it  extremely  probable  that  the  check 
was  not  paid  directly  to  Hart.  If  the  check 
had  been  delivered  to  him  directly,  he  could 
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have  gone  at  once  to  the  bank  and  gotten  the 
money,  and  there  would  have  been  no  neces- 
sity for  procuring  the  certificate  of  the  good- 
ness of  the  check.  Again;  if  this  had  been  a 
simple  loan  of  $5,200  on  the  security  of  the 
stock,  it  would  not  have  been  necessary  for 
him  to  tell  the  falsehood  to  Garniss,  as  to  his 
having  bought  the  stock,  or  that  he  should  have 
taken  the  false  bill  of  sale  thereof  after  Hart 
had  procured  it  to  be  transferred  to  him  on  the 
books  of  the  Co.  ,and  had  brought  a  certificate  to 
that  effect.  Indeed,!  cannot  imagine  what  object 
there  could  have  been  in  taking  that  false  bill 
of  sale,  coupled  with  a  receipt  in  full  of  all  de- 
mands, and  after  sending  Garniss  from  the  of- 
fice, so  that  there  should  be  no  one  present  to 
witness  the  transaction,  unless  it  was  to  enable 
this  defendant  to  practice  a  subsequent  fraud 
upon  the  complainant.  It  is  also  incredible  that 
he  should  have  loaned  Hart  a  further  sum  of 
$5,000,  June  28,  without  any  security  what- 
ever, when  he  had  been  so  careful  to  obtain 
ample  security  for  the  previous  loans,  and 
when  he  must  have  known  Hart  was  in  embar- 
rassed circumstances.  It  is  possible  the  answer 
may  be  technically  true  in  asserting  that  this 
was  a  new  loan,  but  if  it  was  so,  the  first  loan 
must  have  been  repaid  out  of  the  money  re- 
ceived at  that  time.  Some  device  of  this  kind 
may  have  been  resorted  to  at  that  time,  which 
enables  J.  Jackson  to  satisfy  his  conscience  in 
calling  this  a  new  and  distinct  loan;  but  it  will 
be  seen,  upon  an  examination  of  his  answer, 
that  he  does  not  say  the  first  loan  was  not  paid, 
or  that  any  part  of  it  is  justly  due.  This  de- 
fendant having  separated  the  pledge  from  the 
debt  by  selling  the  $5,000  note  to  the  defend- 
ant, Hart,  and  transferring  the  stock  to  D. 
Jackson,  in  security  *for  his  own  debt,[*348 
he  is  properly  chargeable  with  the  value  of  the 
stock  at  that  time,  if  any  loss  has  subsequently 
acsrued.  I  think  this  question  was  so  decided 
by  the  late  Chancellor,  in  the  case  of  VanRens- 
selaer  v.  Bayard,  where  a  trustee  had  pledged 
securities  belonging  to  the  trust  fund,  to  secure 
the  payment  of  his  own  private  debt.  The  de- 
cree of  the  Vice- Chancellor  will,  in  its  results, 
produce  substantial  justice  between  all  these 
parties,  and  it  must,  therefore,  be  affirmed  with 
costs. 

The  cause  was  argued  hereby, 

Mr.  R.  Sedgwick,  for  the  appellants. 

Mr.  S.  A.  Foot,  for  the  respondent. 

The  following  opinions  were  delivered: 

By  Chief  Justice  Savage.  The  question  in 
this  case  is  principally  a  question  of  fact,  to 
wit:  whether  there  were  but  two  loans,  as  the 
complainant  alleges,  or  whether  there  were 
three  loans,  as  stated  by  J.  Jackson. 

The  bill  expressly  charges  that  the  two  loans 
of  May  80,  and  June  14,  1826,  are  the  only 
loans  which  the  complainant  procured  from  J. 
Jackson.  The  answer  of  J.  Jackson  states  that 
June  28  the  complainant  applied  to  him  for 
another  loan,  and  represented  himself  to  be  a 
man  of  large  personal  and  real  estate, and  he,  J. 
Jackson,  believing  such  to  be  the  fact,  did  loan 
the  complainant,  over  and  above  the  two  other 
loans,  the  further  sum  of  $5,000,  and  took  his 
note,  payable  in  45  days,  without  grace,  and 
without  security  therefor,  and  advanced  the 
whole  sum.  This  answer  being  responsive  to 
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the  bill,  the  appellant's  counsel  insists  is  evi 
•dence  for  him.  and  conclusive  against  the  com 
plainant;  there  being  no  testimony  to  support 
the  bill.  That  an  answer  which  is  responsive 
to  the  bill  is  to  be  treated  as  evidence  for  the 
defendant,  when  in  his  favor,  has  been  held  by 
repeated  decisions  of  this  court.  Hart  v.  Ten 
Eyck,  cited  1  Cow.,  743,  4,  n.  a;  F&rsyth  v. 
Clark,  3  Wend.,  643  ;  Dunham  v.  Jackson,  6 
<349*|  Id.,  30.  *But  when  evidence,  it  is,  like 
all  other  evidence,  liable  to  be  impeached  and 
contradicted.  It  is  not  conclusive  against  the 
complainant,  provided  he  can  disprove  the 
facts  asserted  in  it.  So  also  its  effect,  as  evi- 
dence, must  be  greatly  impaired,  if  it  can  be 
shown  that  the  statements  contained  in  the  an- 
swer itself  are  contradictory,  inconsistent  or 
incredible.  If  this  were  not  so,  it  would  in- 
deed be  dangerous  to  employ  the  jurisdiction 
of  the  Court  of  Chancery,  as  it  would  enable  a 
fraudulent  defendant,  by  his  own  oath,  to  de- 
feat the  just  demands  of  the  complainant. 

It  has  been  well  remarked  that  an  answer  is 
sometimes  simply  a  pleading,  sometimes  evi- 
dence only,  and  sometimes  it  is  both.  If  we 
consider  it  in  this  case  as  a  pleading  simply,  it 
denies  the  allegations  of  the  bill  as  to  the  note 
of  June  28,  1836.  The  bill  alleges  that  the  note 
of  that  date  was  a  renewal  of  one  given  May 
30.  This  is  denied,  and  it  devolves  upon  the 
complainant  to  prove  his  allegation  ;  and  until 
some  proof  is  produced  by  the  complainant, 
the  defendant  may  safely  rely  upon  his  denial 
of  the  plaintiff's  charges.  The  bill,  however, 
not  only  alleges  that  the  note  in  question  was 
.a  renewal  of  the  former  one,  but  charges  that 
the  loans  of  May  30  and  June  14  are  the  only 
loans  which  the  complainant  ever  obtained 
from  the  defendant,  Joseph  Jackson;  and  the 
•bill  calls  upon  J.  Jackson  to  answer  whether 
he  ever  made  any  other  or  different  advances 
to  the  complainant,  and  what  evidence  he  has 
of  such  advances.  In  answer  to  this  call,  the 
defendant  says  that  June  28  he  loaned  to  the 
•complainant  $5,000,  over  and  above  the  two 
previous  loans,  and  took  therefor  the  note  in 
•question;  that  nothing  was  retained  or  received 
for  interest,  but  that  he  advanced  the  whole  of 
the  said  sum  of  $5,000  to  the  complainant, 
leaving  the  interest  thereon  to  be  settled  for  at 
the  maturity  of  the  note.  This  being  respon- 
sive to  the  iuterogatory  part  of  the  bill,  is  evi- 
dence, as  much  so  as  if  the  question  had  come 
from  a  witness  sworn  in  the  cause,  subject, 
however,  to  all  legal  objections  but  that  of 
•competency.  How  has  this  evidence  been  re- 
butted? The  fact  of  the  advance  of  the  $5,000 
is  not  disproved  by  any  positive  testimony. 
There  are  circumstances,  however,  which  ren- 
35O*]  der  doubtful  the  correctness  *of  this 
assertion  in  the  answer.  Some  of  them  are  as 
follows:  The  answer  is  evasive  as  to  the  cir- 
cumstances of  the  first  loan;  it  neither  express- 
ly admits  nor  denies  that  $300  were  taken  as 
interest.  Garniss  proves  that  a  loan  was  agreed 
on  at  from  1|  to  3  per  cent,  per  month.  Gar- 
niss was  sent  out  of  the  office,  that  no  witness 
should  be  present  at  what  J.  Jackson  pretend- 
•ed  to  him  was  a  mere  sale  of  stock,  at  80  per 
cent,  of  its  par  value — a  transaction  which  he 
now  admits  was  a  loan.  A  check  was  drawn 
-on  the  bank  where  he  kept  his  account  in  fa- 
vor of  the  complainant,  certified  by  the  cashier 
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and  indorsed  by  the  complainant,  for  $5,200. 
This  sum  was  paid  by  the  North  River  Bank, 
through  another  bank  ;  but  to  whom  it  was 
paid  by  such  bank  w  not  stated,  nor  does  J. 
Jackson  swear  that  the  check  was  paid  to  the 
complainant.  It  appears  that  J.  Jackson  kept 
an  account  at  the  N.  R.  Bank,  and  we  have 
a  right  to  infer  that  he  kept  no  other  ac- 
count at  any  other  bank.  I  assume,  therefore, 
that  he  kept  his  money,  as  most  men  of  busi- 
nessdo,  in  a  bank;  and  that  as  to  his  funds, they 
were  kept  in  the  N.  R.  Bank,  and  were  drawn 
out  by  his  check  when  wanted.  The  cashier 
states  expressly  that  no  check  for  $5,000  was 
drawn  by  J.  Jackson  June  28,  1826,  or  about 
that  time.  How,  then,  was  the  money  advanced 
to  the  complainant?  Jackson's  money  was  in 
the  N.  R.  Bank,  and  was  not  drawn  out.  It 
may  be  said  that  he  may  have  had  other  means; 
that  is  true;  but  if  so,  why  does  he  not  show 
it.  It  does  appear  that  he  kept  his  money  at . 
the  bank,  and  that  it  was  not  drawn  out.  This 
renders  the  fact  of  payment  very  improbable, 
and  it  seems  to  me,  called  upon  J.  Jackson  to 
show  how  he  had  paid  it.  Again;  the  first  two 
loans  were  well  secured  by  the  assignment  or 
hypothecation  of  stock,  according  to  the  advice 
of  Garniss,  who  had  introduced  the  complain- 
ant to  J.  Jackson,  and  who  said  enough  to  put 
him  on  his  guard  against  loaning  money  to  the 
complainant  without  adequate  security;  yet  he 
pretends  that  a  third  loan  was  made  of  $5,000, 
for  45  days,  without  security  and  without  in- 
terest, when  he  had  exacted  $300  for  the  first 
loan  and  $200  for  the  second.  The  pretense 
is,  that  the  complainant  informed  him  he  was 
a  man  of  large  estate,  and  he  believed  it.  No 
title  deeds  were  exhibited;  *no  mort-  [*351 
gage  executed ;  and  we  are  required  to  believe 
that  the  man  who  exacted  at  least  3  per  cent,  a 
month  for  the  first  loan,  and  2i  per  month  for 
the  second,  had  made  a  third  without  interest 
and  without  security,  and  to  a  man  whom  he 
knew  to  be  a  speculator  in  stocks,  and  whom 
he  had  been  cautioned  not  to  trust.  Credulity 
itself  should  not  be  required  to  give  credit  to 
so  palpable  an  absurdity.  The  thing  is  incred- 
ible. It  is,  indeed,  not  impossible,  but  it  is 
highly  improbable  that  such  a  man  as  J.  Jack- 
son is  shown  to  be  by  his  previous  conduct, 
should  have  been  guilty  of  such  an  act  of  folly. 
It  was  incumbent  on  him,  therefore,  when  he 
had  related  such  an  improbable  story,  to  have 
brought  some  confirmatory  fact  or  circumstan- 
tial evidence  to  his  support;  but  the  circum- 
stances are  all  against  him. 

As  to  the  first  loan,  he  negotiated  with  Gar- 
niss for  from  H  to  3  per  cent,  a  month.  When 
the  loan  was  about  to  be  made,  he  requested 
G.  to  retire;  this  was  natural  enough.  But  G. 
must  have  been  surprised,  on  returning  to  his 
office,  to  be  informed  that  no  loan  had  been 
made,  but  only  a  purchase  of  stock.  There  was 
surely  no  need  of  secrecy  in  such  a  transaction. 
It  is  now  admitted  that  the  transaction  was  a 
loan,  and  it  is  not  denied  that  J.  Jackson  took 
$300  for  the  loan  of  $4,700  for  30  days.  It  fol- 
lows that  J.  Jackson  gave  a  false  account  of 
the  matter  to  Garniss,  and  he  has  the  discredit 
of  putting  before  the  court  an  evasive  answer. 
I  have  no  hesitation,  therefore,  in  saying,  that 
when  J.  Jackson  asserts  that  June  28, 1826,  he 
loaned  to  the  complainant  $5,000,  without  in- 
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terest  and  without  security,  he  is  not  entitled 
to  belief.  The  fact,  then,  must  be  considered 
as  proved,  that'May  30.  1826,  W.  B.  Hart  bor- 
rowed of  J.  Jackson  $4,700  ;  that  at  the  same 
time  he  paid  him  $300,  and  transferred  to  him 
130  shares  in  the  Jefferson  Fire  Ins. Co., which 
were  to  be  sold,  and  the  proceeds  to  be  applied 
to  the  payment  of  the  loan,  if  unpaid  at  matu- 
rity. As  to  this  transaction,  justice  requires 
that  J.  Jackson  be  charged  with  the  amount 
of  the  proceeds  of  the  stock  and  dividends  re- 
ceived, with  interest,  and  with  the  $300,  and 
interest;  and  that  the  complainant  be  charged 
with  $4,700  and  interest,  and  that  one  be  set 
off  against  the  other.  A  similar  process  in  re- 
352*]lation  *to  the  loan  of  June  14  will  pro- 
duce justice  between  the  parties  in  relation  to 
that  transaction.  This  would  be  the  plain  equi- 
ty of  the  case,  if  J.  Jackson  had  retained  the 
stocks  and  the  notes.  But  the  last  note  he 
transferred  to  John  I.  Hart  for  a  bona  fide  con- 
sideration paid,  and  the  stocks  he  transferred 
to  D.  Jackson  for  a  precedent  debt.  John  J. 
Hart,  being  a  bona  fide  holder  of  the  $5,000 
note,  has  a  right  to  collect  it.  D.  Jackson  has 
no  equities  as  against  the  complainant,  having 
paid  nothing  for  the  stock  and,  in  fact,  losing 
nothing  if  he  loses  the  stock  ;  he  is  bound  to 
return  the  complainant's  property,  and  ac- 
count for  the  dividends  received  by  him,  with 
interest.  If  he  has  sold  the  stock  at  the  market 
price,  he  should  account  for  the  proceeds.with 
interest.  These,  I  understand,  are  the  princi- 
ples of  the  decree  ordered  by  the  Vice-  Chancel- 
lor and  confirmed  by  the  Chancellor,  and  will 
produce  justice  between  the  parties:  the  defend 
ant.  J.  Jackson,  being  charged  with  costs.  I 
am,  therefore,  in  favor  of  an  affirmance  of  the 
decree  of  the  Court  of  Chancery. 

By  Senator  Tracy.  If  I  could  feel  myself 
justified  in  substituting  suspicions  for  proofs, 
I  should  cheerfully  concur  in  the  decree  of  the 
Vice- Chancellor  in  this  case  ;  for  the  facts  al- 
leged in  the  complainant's  bill  exhibit  a  series 
of  transactions  on  the  part  of  the  defendants 
which  are  marked  by  illegality.fraud  and  gross 
oppression  ;  and  the  answers  put  in  by  them 
are  far  from  satisfying  me  that  the  allegations 
of  the  bill  are  untrue.  But  on  looking  through 
the  case,  I  am  not  able  to  find  any  legal  evi- 
dence on  which  to  rest  a  judicial  conclusion  to 
this  effect.  The  state  of  the  evidence,  so  far 
as  it  relates  to  the  most  material  facts  in  con- 
troversy, is  that  of  direct  allegation  on  one  side 
and  direct  denial  on  the  other.  This,  to  every 
legal  intent,  is  the  absence  of  all  proof  neces- 
sary to  support  a  decree  for  relief.  Whatever 
impression,  therefore,  I  may  entertain  of  the 
real  merits  of  the  complainant's  claim,  I  am 
not  at  liberty  to  decide  in  favor  of  it,  except 
upon  principles  of  evidence  that  will  be  appli- 
cable to  other  cases  as  well  as  to  this. 

No  rule  of  equity  proceeding  is  more  posi- 
tively settled  than  that  where  there  is  a  single 
353*1  witness  only,  against  the  oath  of  *the 
defendant  in  his  answer,  and  the  facts  denied 
in  the  answer  are  equally  strong  with  those 
that  are  affirmed  by  the  witness,  that  there  can 
be  no  decree  against  the  defendanton  such  sin- 
gle evidence.  See  Walton  v.  Hobb,  2  Atk.,  19  ; 
18  Ves.,  12,  886  ;  6  Id.,  183;  Smith  v.  Brush,  1 
Johns.  Ch.,  459.  This  is  the  rule  where  the 
defendant's  answer  is  contradicted  by  the  oath 
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of  one  disinterested  witness,  and  surely  it  is 
not  less  applicable  where  there  is  no  evidence 
against  the  answer,  except  the  oath  of  the  com- 
plainant. Indeed,  in  the  present  case,  it  may 
be  said  that  the  complainant,  so  far  from  prov- 
ing his  allegations.has  himself  disproved  them. 
He  had  his  election  to  make  or  not  to  make  use 
of  the  defendant  as  his  witness  ;  and  having 
elected  to  make  use  of  him,  he  is  concluded  by 
his  testimony,  unless  he  can  overcome  it  by 
other  sufficient  and  convincing  proof. 

The  most  material  fact  in  issue  is,  whether 
the  complainant  made  three  or  only  two  distinct 
loans  of  money  of  the  defendant,  Joseph  Jack- 
son: that  is,  whether  the  note  for  $5,000,  given 
by  the  complainant  June  28,  1826,  and  after- 
wards transferred  to  the  defendant,  John  J. 
Hart,  was  given  on  a  new  loan  of  money,  or  to 
renew  a  former  loan  made  May  30,  preceding. 
The  complainant  alleges  that  it  was  simply  a 
renewal  of  that  loan,  while  the  defendant  de- 
nies absolutely  that  it  was  "for  the  renewal  of 
the  loan  first  above  mentioned,  but  for  a  fur- 
ther loan  of  five  thousand  dollars  ; "  and  he- 
adds,  that  "  he  did,  therefore,  loan  to  the  said 
complainant  the  further  sum  of  five  thousand 
dollars  over  and  above  the  said  two  other  sums 
so  loaned  to  him  as  aforesaid." 

To  overcome  this  direct  and  unequivocal  de- 
nial and  assertion  of  the  defendant,  the  com- 
plainant has  produced  no  testimony  that,  on 
any  safe  principle  of  evidence,  can  be  deemed 
sufficient.  The  improbability  that  the  defend- 
ant should  loan  so  large  a  sum  as  $5, 000  for  45- 
days,  without  security  and  without  interest, 
and  to  a  person  almost  a  stranger,  of  whom  he 
knew  nothing,  except  that  he  was  in  pressing 
want  of  money,  would  certainly  go  far,  if  the 
testimony  was  otherwise  nearly  balanced,  to 
convince  every  one  of  the  falsity  of  the  defend- 
ant's statement.  But  it  is  not  a  question  of  bal- 
anced testimony  ;  it  is  all,  so  far  as  [*354 
the  proof  of  witnesses  is  concerned, in  one  scale. 
The  complainant  has  voluntarily  appealed  for 
evidence  of  the  fact  to  the  defendant's  oath  ; 
and  having  done  so,  the  evidence  thus  elicited 
must  be  taken  for  true,  unless  disproved.  The 
answer  as  to  this  fact  is  directly  responsive  to 
the  bill,  and  in  a  matter  necessary  for  the  de- 
fendant's equity  ;  and  where  this  is  the  case, 
the  complainant  is  required  to  produce,not  only 
as  much,  but  as  much  again  evidence  to  estab- 
lish his  allegation,  as  if  he  had  not  made  a  wit- 
ness of  the  defendant.  There  is  nothing  un- 
reasonable in  this  ;  for  if  the  complainant  can; 
prove  his  case  without  the  aid  of  the  defend- 
ant's oath,  he  should  not  call  for  it ;  and  if  he- 
cannot,  and  the  oath  is  against  him,  he  is  only 
in  the  situation  of  any  other  party  who  fails 
from  the  want  of  proof  necessary  to  sustain  his 
cause. 

It  is  urged,  however,  that  the  defendant's 
direct  answer  on  this  point  is  to  be  discredited, 
in  consequence  of  his  answer  being  unsatifac- 
tory  on  some  other  points.  Undoubtedly, if  the 
testimony  taken  in  the  case  showed  conclusive- 
ly that  as  to  some  other  facts  the  answer  was 
false,  it  would  be  reasonable  and  right  that  the 
answer  should  not  receive  the  same  considera- 
tion in  regard  to  this  particular  fact.  But  the 
difficulty  is,  if  the  defendant's  testimony  on 
this  point  be  entirely  discredited,  it  will  only 
leave  the  complainant  without  proof  any  way,. 

WEND.  11. 


JACKSON  v.  HART. 


354 


in  regard  to  his  allegation.  He  offers  no  proof 
to  rebut  the  testimony  on  this  particular  point, 
but  merely  seeks  to  discredit  his  own  witness, 
by  way  of  impeaching  his  veracity,  without 
otherwise  supplying  the  evidence  which  he  has 
vainly  sought  from  him,  and  which  evidence 
he  must  have  from  some  quarter  in  order  to 
support  his  complaint. 

The  Vice  Chancellor  endeavors  to  remedy  the 
difficulty  produced  by  the  defendant's  flat  de- 
nial that  the  note  for  $5,000  was  for  a  renewal, 
by  assuming,  by  way  of  circumstantial  proof, 
a  fact  which  is  as  directly  disproved  as  the  prin- 
cipal fact  ;  it  is,  that  the  first  loan  was  for  30, 
and  not  for  60  days.  He  remarks:  "Under  all 
the  circumstances, and  especially  taking  in  con- 
nection that  the  alleged -second  loan  was  for 
precisely  the  same  amount  with  the  first  (  de- 
ducting the  usurious  excess),  and  was  made 
the  day  before  that  loan  became  due,  I  cannot 
355*]  *resist  the  conclusion  that  it  was  a  re- 
newal of  the  first  loan."  The  difficulty  I  ex- 
perience in  concurring  in  this  conclusion  of  the 
Vice- Chancellor  is  the  absence  of  all  proof  upon 
which  to  rest  it.  That  the  second  loan  was 
made  the  day  before  the  first  loan  became  due 
is  no  way  proved,  but  on  the  contrary,  most 
distinctly  and  particularly  denied  by  the  de- 
fendant's answer.  The  process  of  reasoning, 
by  which  the  Vice- Chancellor  appears  to  have 
reached  this  conclusion,  is  by  first  inferring 
that  the  loan  was  for  thirty  days,  because  the 
note  was  given  to  renew  it,  and  then  inferring 
that  the  note  must  have  been  to  renew  it,  be- 
cause it  "  was  made  the  day  before  that  loan 
became  due."  The  difficulty  is  the  same  with 
both  inferences ;  they  are  exactly  opposed  to 
the  proof. 

I  agree  that  the  answer,  in  several  respects, 
Is  evasive  and  unsatisfactory,  and  especially  in 
not  stating  distinctly  whether  the  check  for 
$5,200,  which  the  defendant  gave  to  Hart, 
was,  in  fact,  paid  to  him;  and  if  not,  what  sum 
Hart  actually  received  on  the  first  loan;  and 
also  in  not  stating  positively  that  the  first  loan 
had  not  been  paid,  and  was  justly  due.  But 
for  these  defects  in  the  answer,  the  proper 
cause  for  the  complainant  was  to  except  to  it, 
and  obtain  more  direct  and  positive  evidence. 
By  not  doing  so,  he  accepted  the  whole  as  evi- 
dence and,  therefore,  as  to  facts  responsive  to 
the  bill,  which  are  distinctly  asserted  by  the  de- 
fendant, and  not  disproved  by  the  complain- 
ant, he  is  concluded.  I  feel  constrained,  there- 
fore, by  a  necessary  and  well  established  prin- 
ciple of  law,  to  dissent  from  the  decree  of  the 
Vice- Chancellor,  and  to  vote  for  reversing  the 
Chancellor's  decision  affirming  that  decree. 

By  Senator  Van  Shaick.  From  the  allega- 
tions in  the  bill  of  complaint,  it  would  seem 
that  Joseph  Jackson  received  from  the  com- 
plainant, for  interest  on  the  first  loan  at  the 
rate". of  6  per  cent,  per  month,  on  the  second 
loan  2^  per  cent,  per  month,  and  on  the  third 
loan  3  per  cent,  per  month.  Garniss,  the  bro- 
ker who  negotiated  the  first  loan  for  Hart,  says 
that  by  the  terms  of  the  arrangement  between 
him  and  Jackson,  Hart  was  to  allow  to  Jackson 
a  premium  or  rate  of  interest  of  from  1A  to  3 
35O*J  per  cent,  per  month,  *but  the  exact 
sum  for  premium  or  interest  he  does  not  recol- 
lect; ana  Wells,  the  broker  employed  about 
the  second  loan,  says  that  he  agreed  to  pay 
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Jackson  from  l£  to  2i  percent,  per  month; 
his  impression  is  that  it  was  2  per  cent,  per 
month.  If  Garniss'  statement  is  true,  of  which 
I  have  no  doubt,  Jackson  was  to  be  allowed,  at 
the  most,  3  per  cent,  per  month.  But  Hart 
swears  that  he  took  $300  on  $5,000  for  30  days, 
which  is  6  per  cent,  per  month.  Either  Hart 
consented  that  Jackson  should  take  6  per  cent, 
per  mouth,  or  Hart's  allegation  is  false,  and  the 
loan  was  for  60  days  at  3  per  cent,  per  month; 
and  if  it  is  untrue  as  to  the  time,  it  is  also  most 
probable  untrue  that  any  note  was  given  by 
him  to  Jackson  for  that  loan,  and  that  the  bill 
of  sale  was  the  only  evidence  of  the  debt.  It  is 
probable  that  after  his  own  broker  had  ar- 
ranged for  the  loan  at  from  14.  to  3  per  cent, 
per  month,  Hart  did  allow  Jackson  to  deduct 
6  per  cent,  per  month?  Is  it  probable  that  Jack- 
son, with  ample  security  in  hand,  should  ever 
have  thought  of  exacting  6  percent,  per  month 
immediately  after  he  had  entered  into  an  ar- 
rangement with  Garniss  that  the  premium  was 
to  be  from  14,  to  3  per  cent,  per  month  ?  Did 
Jackson,  in  the  first  negotiation,  exact  6  per 
cent,  per  month,  and  on  the  second  loan  (15 
days  after  the  first  was  made)  content  himself 
with  taking  24  per  cent,  per  month?  By  what 
process  could  llart  induce  Jackson  to  take  24. 
per  cent,  on  the  second  loan,  after  he  had  al- 
lowed him  6  per  cent,  on  the  first  loan?  If 
good  sense  revolts  at  these  suppositions,  then 
it  follows  that  Hart's  allegation  as  to  the  time 
of  the  loan  being  30  days  is  not  to  be  relied 
on,  and  the  loan  must  have  been  at  60  days; 
and  as  the  60  days  terminated  July  29,  and  the 
third  loan  was  made  June  28  preceding,  the 
third  loan  could  not  have  been  a  renewal  of 
the  first  loan,  but  must  have  been  a  new  and 
distinct  loan.  This  construction  appears  to  me 
to  be  natural  and  necessary,  and  its  coincidence 
with  other  circumstances  increases  its  force. 
By  putting  the  time  of  the  first  loan  at  60  days, 
it  not  only  makes  the  amount  of  premium  paid 
by  Hart  agree  with  the  highest  rate  of  pre- 
mium affixed  by  Garniss,  but  it  assimilates  with 
the  rate  *of  premium  charged  on  the  [*357 
second  loan  and  related  in  the  testimony  of 
Wells.  The  bare  fact  that  the  third  loan  was 
made  29  days  after  the  first  loan,  is  not  suffi- 
cient to  substantiate  the  opinions  entertained 
by  the  courts  below,  that  the  first  loan  was  at 
30  days.  It  has  no  testimony  of  any  kind  to 
support  it,  except  the  allegation  in  the  bill.  In 
this  respect  it  does  not  stand  upon  ground  as 
safe  as  the  opposite  opinion,  which  obtains 
powerful  support  from  the  testimony  of  the 
two  brokers. 

But  what  has  become  of  the  first  note?  Hart 
alleges,  in  relation  to  the  third  transaction,  that 
he  paid  Jackson  the  additional  sum  of  $225, 
"before  he  would  consent  to  take  a  new  prom- 
issory note  for  the  first  promissory  note." 
Then  Hart  took  up  the  first  note!  Where  is  it? 
It  does  not  appear.  There  is  no  exhibit  of  itt 
As  the  production  of  that  note  would  have  set- 
tled the  controversy  in  Hart's  favor,  the  omis- 
sion to  produce  it  is  of  itself  nearly  conclusive 
that  no  such  note  ever  existed.  For  these  rea- 
sons, I  think  that  Hart  himself  has  shown  that 
the  first  discount  was  made  on  a  loan  of  $5,000 
at  60  days;  and  the  strong  probability  is,  that 
he  did  not  give  the  note  to  Jackson  on  that  ac- 
casion.  Jackson's  answer,  that  the  loan  was 
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at  60  days  and  that  no  note  was  given,  stands 
uncontradicted  by  any  proof  or  circumstance 
having  relation  to  those  facts.  The  complaint 
of  Hart  excepted,  there  has  been  no  proof  re- 
vealed, calculated  to  impeach  the  possession  of 
the  last  note  in  the  hands  of  Jackson.  I  am, 
therefore,  of  opinion  that  the  last  transaction 
between  these  parties  resulted  in  a  new  loan  of 
$5,000  from  Jackson  to  Hart. 

But  as  Jackson's  conduct  is  not  free  from 
suspicion,  and  as  he  was  guilty  of  duplicity  to 
Garniss  in  regard  to  the  first  loan,  it  is  fair  that 
the  case  should  be  stated  against  him  in  the 
strongest  light  it  will  bear,  for  the  purpose  of 
ascertaining  whether  the  conclusion  to  which 
I  have  just  arrived  can  be  overthrown.  In  his 
answer,  he  says,  alluding  to  the  first  transac- 
tion, that  it  was  a  loan  of  $5,200,  secured  by 
a  transfer  of  130  shares  in  the  capital  stock  of 
the  Jefferson  Fire  Ins.  Co. ;  and  he  produces 
his  own  check,  dated  May  30,  1826,  for  that 
amount,  payable  to  the  order  of  and  indorsed 
by  Hart,  and  which  check  was  certified  by  the 
358*]  clerk  of  *the  bank  to  be  good,  and 
paid  by  him  through  another  bank"  the  day 
after.  He  also  produced  a  bill  of  sale  from 
Hart,  receipted  by  Hart,  of  the  130  shares  of 
stock,  amounting,  at  80  per  cent.,  to  $5,200, 
It  was  to  the  color  he  had  thus  given  to  the 
bargain,  that  Jackson  alluded  when  he  told 
Oarniss  that  he  had  changed  the  transaction 
and  purchased  the  stock.  Yet  Jackson  admits, 
in  his  answer,  that  the  $5,200  was  a  loan,  and 
further,  that  in  the  event  of  its  non-payment, 
the  stock  was  to  be  sold  and  the  overplus  re- 
turned. This,  no  doubt,  was  an  arrangement 
founded  in  usury  and  tending  to  fraud,  but  it 
does  not  invalidate  my  previous  conclusions; 
and  as  Hart  consented  to  it,  he  ought  not  to 
escape  a  portion  of  the  criminality. 

In  reference  to  the  third  loan,  the  defendant 
says,  in  substance,  that  June  28,  the  complain- 
ant Hart  applied  for  a  "further  loan  of  $5,000,'' 
and  that,  upon  Hart's  own  representation  that 
he  was  a  man  of  large  real  and  personal  estate, 
he  lent  him  the  money  and  took  his  note  at  45 
days,  without  security  and  without  deducting 
any  interest,  leaving  that  to  be  settled  at  the 
maturity  of  the  note.  This  the  Chancellor  says 
is  incredible.  I  do  not  view  it  so;  because, 
though  Hart  appears  in  the  light  of  a  specula- 
tor, and  was  paying  an  exorbitant  interest,  yet 
there  is  no  testimony  that  he  was  not  worthy 
of  credit  on  his  own  note;  and  if  Jackson  had 
informed  himself  that  Hart's  circumstances,  so 
far  from  being  bad,  were  probably  good,  there 
was  inducement  enough  for  a  desperate  usu- 
rer to  take  the  risk,  in  the  prospect  of  further 
gain  upon  a  final  settlement.  It  is  admitted  that 
this  suggestion  leads  to  no  certainty,  since  it  is 
impossible  to  trace  the  tortuous  course  of  man 
engaged  in  violating  the  laws,  becanse  a  tor- 
menting apprehension  of  loss  constantly  urges 
them  to  conceal  their  tracks;  but  the  same  ob- 
jection applies  to  the  Chancellor'*  conclusion, 
oecause  his  inference  is  also  unsupported  by 
proof,  and  in  that  respect  both  inferences  dif- 
fer from  the  objections  to  the  bill  of  complaint. 
Garniss  testifies  that  after  the  first  negotiation 
was  completed,  Jackson  inquired  of  him  as  to 
the  standing  and  credit  of  Hart,  and  whether 
he  was  good  in  a  pecuniary  point  of  view;  to 
which  Garniss  answered  that  he  knew  nothing 
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of  Hart's  personal  responsibility,  *and  [*359 
advised  Jackson  to  make  the  loan  upon  the 
security  of  the  stock.  This  witness  also  testi- 
fies "that  he  would  not  have  trusted  Hart 
$5,000  from  any  knowledge  he  had  of  him  at 
that  time,"  and  also  "  that  if  Joseph  Jackson 
did  business  with  others  as  he  did  with  the  de- 
ponent, he,  Jackson,  would  not  part  with  his 
money  before  he  got  security  for  the  same." 
The  last  loan  was  made  a  month  after  the  time 
to  which  this  testimony  applies;  the  parties  had 
then  become  acquainted, for  that  loan  was  trans- 
acted between  themselves.  The  testimony  may 
or  may  not  be  applicable  to  the  state  of  things  be- 
tween the  principals  at  the  period  of  the  last  ne- 
gotiation. But  if  the  words  "at  that  time"  are 
significant  at  all,  they  show  that  after  that  time 
he  would  have  trusted  him.  But  put  all  this 
testimony  on  the  worst  footing,  and  then  here 
is  a  dealer  in  money,  by  profession  keen  and 
by  representation  cautious,  lending  a  large  sum 
without  security  to  the  same  person  who  had 
twice  before  borrowed  from  him  two  large  sums 
at  a  heavy  premium,  but  with  security,  risking 
his  money  upon  his  belief  in  the  representations 
of  the  borrower  himself,  and  in  opposition  to 
the  information  of  Garniss  on  a  previous  oc- 
casion ;  and  to  this  add,  that  as  Jackson  pro- 
duced the  check  to  prove  the  first  loan,  so,  also, 
he  should  have  produced  the  check, or  some  evi- 
dence of  the  last  loan,in  addition  to  the  note;  and 
this  requisition  seems  to  be  the  more  reason- 
able, as  Garniss  describes  Jackson  to  be  a  man 
who,  in  his  transactions  with  him,  has  been  re- 
markably prudent,  taking  a  minute  of  every 
transaction;  and  Wells  corroborates  this  opin- 
ion of  his  prudence;  and  the  question  then 
arises — are  these  facts  and  circumstances  of  a 
nature  and  quality  or  of  a  character  and  weight 
sufficient  to  overcome  and  destroy,  first,  the 
palpable  inconsistency  in  Hart's  bill  of  com- 
plaint as  it  regards  the  time  for  which  the  first 
loan  was  taken,  and  second,  the  non-produc- 
tion of  the  first  note,  for  which  Hart  alleges 
Jackson  took  the  new  note?  These  difficulties 
stand  on  the  threshold  of  the  case,  and  are 
not  to  be  rebutted  by  imputing  frauds  to  Jack- 
son which  are  mere  matters  of  inference,  and 
which,  being  admitted,  do  not  explain  or  re- 
move the  objections  against  the  bill  of  com- 
plaint. The  difference  between  *the  [*36O 
non-production  by  Jackson  of  the  check  for  the 
last  loan  and  the  non-production  of  the  note  by 
Hart  is  this;  that  money  may  be  paid  by  a  check, 
or  in  other  ways;  but  a  note  taken  up  is  a  very 
different  thing,  and  in  this  case,  its  production 
being  nearly  if  not  absolutely  indispensable, 
some  reason  should  have  been  assigned  for  the 
inability  or  omission  to  exhibit  evidence  so 
conclusive  of  the  nature  of  the  transaction  as 
that  would  have  been. 

As  to  the  false  bill  of  sale  and  the  falsehood 
which  Jackson  told  Garniss,  that  he  had 
changed  the  transaction,  they  are  parts  of 
the  same  contrivance  which  might  have  been 
invented  for  the  purpose  of  more  perfectly 
covering  the  usury,  or  possibly  with  the  inten- 
tion of  retaining  fraudulent  possession  of  the 
stock.  Upon  the  worst  construction  it  can 
bear,  does  this  purpose  alone,  or  taken  in  con- 
nection with  all  the  facts  and  circumstances 
which  make  against  the  defendant,«disprove 
or  outweigh  the  objections  to  the  bill  of  cora- 
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plaint?  I  think  not;  and,  therefore,  if  the 
note  lor  the  third  loan  was  not  a  renewal  of 
the  first  loan,  but  was  given  for  an  independ- 
ent consideration,  there  was  no  turpitude  in 
Jackson's  selling  that  note.  But  as  to  the 
stock,  that  was  attached  to  the  first  and  sec- 
ond loans,  and  Jackson  had  no  right  to  trans- 
fer or  dispose  of  it  in  any  other  manner  than 
was  required  by  the  terms  of  the  agreement. 
In  his  hands  it  was  a  trust  to  pay  the  debt  of 
Hart,  and  it  was  a  violation  of  that  trust  to 
part  with  it  for  the  purpose  of  securing  his 
own  engagements.  If  Jackson  had  sold  the 
two  parcels  of  stock  when  the  loans  upon  which 
they  were  hypothecated  fell  due,  he  would 
have  done  his  duty  and  been  in  a  condition  to 
settle  the  accounts  to  which  they  related.  Hav- 
ing exceeded  his  powers,  it  is  right  that  he 
should  suffer  all  the  loss  consequent  upon  the 
injustice  of  his  conduct  in  the  transactions ; 
and,  therefore,  though  in  my  opinion  the  de- 
cree must  be  reversed  as  to  the  loan  of  $5,000, 
yet  it  should  be  reversed  without  costs,  and 
Jackson  should  be  charged  with  the  stock,  at 
the  price  in  the  market  when  the  first  and  sec- 
ond loans  fell  due. 

3O1*]  *On  the  question  being  put— Shall 
this  decree  be  reversed  ? — the  members  of  the 
court  voted  as  follows : 

In  the  affirmative  —  Senators  Armstrong, 
Oropsey,  Edwards,  Fisk,  Gere,  Lansing,  Mac- 
donald,  Quaekenboss,  Stower,  Sudam,  Tracy, 
Van  Schaick  and  Westcott — 13. 

In  the  negative — Chief  Justice  SAVAGE  and 
Senators  Gary,  Conklin,  Deitz,  Halsey  and 
Sherman — 6. 

Whereupon  the  respective  decrees  of  the 
Chancellor  and  Vice-Chancellor  were  reversed, 
but  without  costs  of  the  appeal ;  and  the  bill 
of  the  complainant  in  the  court  below  was  dis- 
missed, but  without  costs  and  without  preju- 
dice to  the  rights  of  the  parties. 

Cited  in-10  N.  Y.,  194 ;  19  Barb.,  514. 


SCHULTZ,  Appellant, 

AND 

PULVER  ET  AL.,  Respondents. 

Duty  of  Administrator  Here  to  Take  Steps  to 
Collect  Claim  Due  the  Estate  in  Adjoining 
State — Methods — Executors  and  Administra- 
tors Personally  Liable  for  Collectable  Debts  not 
Collected  within  a  Reasonable  Time. 

An  administrator  here  Is  bound  to  take  measures 
for  the  collection  of  a  demand  due  the  estate  be 
represents  from  a  debtor  residing1  in  an  adjoining 
State,  either  by  obtaining  himself  or  employing'  an 
agent  there  to  obtain  letters  of  administration,  and 
instituting  proceedings  by  virtue  thereof. 

If  debts  collectable  are  not  collected  within  a  rea- 
soimble  time  after  the  granting  of  letters  testa- 
mentary or  of  administration,  an  executor  or  ad- 
ministrator is  personally  responsible  for  the  amount 
of  such  debts  to  creditors,  or  to  those  entitled  to 
the  proceeds  of  the  estate,  in  the  order  of  distribu- 
tion, although  the  debts  have  not  been  lost  by  the 
delay ;  and  no  improper  motives  are  imputable  to 
the  executor  or  administrator. 

An  administrator  appointed  here,  who  neglected 
to  take  measures  for  the  collection  of  a  debt  due 
from  a  solvent  debtor  in  Pa.,  on  sealed  notes  against 
which  there  was  no  presumption  of  payment  from 
lapse  of  time,  was  held  personally  responsible  and 
decreed  to  pay  the  amount  of  such  debt  to  the  per- 
sons entitled  to  distribution,  although  less  than  6 
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years  had  elapsed  since  the  granting  of  the  letters 
of  administration. 

Citations  -8  Wend..  302 :  3  Mass.,  514 :  1  Johns.  Ch., 
153;  9  Wheat.,  565;  1  Dall.,291:  1  Binn.,63;  Laws  of 
Pa.,  1831 ;  2  Bos.  &  P.,  229,  n. ;  5  Ves.,  750 ;  7  Cr.,  115 ; 
3  Pick.,  128 ;  4  Johns.  Ch.,  284,  489.  619 ;  4  Kent,  Com., 
431,  432:  3  Cow..  303 :  3  T.  R.,  153  and  n.c;  1  Salk.. 
295 ;  .Bull.  N.  P.,  140 ;  3  Bac.,  47 ;  «  Bro.  C.  C.,  15tt ;  6 
Ves.,  487 ;  4  Dall.,  292 ;  3  Russ.,  511 ;  12  Madd.,  573 ;  7 
Johns.  Ch.,  47 ;  6  Johns.  Ch.,  353. 

A  PPEAL  from  chancery.  In  Dec.,  1828,  the 
IX  appellant  was  cited  to  account  before  the 
surrogate  of  Columbia,  as  the  administrator 
of  the  estate  of  his  father,  who  died  about  Jan. 
1,  1823.  He  appeared  and  accounted.  The 
only  matter  in  controversy  related  to  two 
sealed  notes  given  to  the  decedent  by  one  A. 
Feltz,  a  son  in-law  of  the  decedent,  for  which 
*the  administrator  contended  he  was  [*3O2 
not  liable  to  account.  One  note  was  for  $600, 
payable  on  demand,  with  interest  from  Feb. 
27,  1819;  the  other  for  $50,  payable  in  like 
manner,  with  interest  from  June  11,  1821. 
These  notes  were  not  specified  in  the  inventory 
of  the  decedent's  estate,  which  was  taken  June 
9,  1823 ;  but  at  the  foot  thereof  the  adminis- 
trator made  and  signed  a  memorandum  to  the 
effect  that  the  decedent  held  a  note  against  A. 
Feltz,  as  he  understood  and  believed,  for  $650, 
which  he  had  not  been  able  to  find.  The  widow 
of  the  decedent  survived  him  ;  she  died  Mar. 
28, 1826,  and  after  her  death  the  notes  in  ques- 
tion were  found  in  a  trunk  which  had  belonged 
to  her.  Feltz,  at  the  time  of  the  death  of  the 
decedent,  resided  and  still  resides  in  Pa. ,  where 
he  has  a  farm  of  300  acres,  stocked  with  sheep, 
etc. ;  and  it  was  conceded,  before  the  surro- 
gate, that  he  was  abundantly  able  to  pay  the 
notes  in  question.  He  and  his  wife  attended 
the  funeral  of  his  mother-in-law  from  her  late 
residence  in  this  State,  and  remained  in  the 
neighborhood  for  several  days.  The  notes  re- 
mained unpaid,  and  the  administrator  con- 
tended before  the  surrogate  that  he  was  under 
no  obligation  to  follow  Feltz  into  Pa.,  to  col- 
lect the  notes,  and  that  common  decency  for- 
bade a  prosecution  against  him  upon  the  occa- 
sion of  his  being  in  this  State.  He  also  offered 
the  notes  to  the  respondents,  who  refused  to 
accept  them.  The  surrogate  held  the  admin- 
istrator responsible  for  the  amount  of  the  notes, 
with  the  interest  thereof,  and  accordingly  made 
a  decree  directing  him  to  pay  to  the  respond- 
ents their  several  distributive  shares,  and  or- 
dered him  to  pay  the  costs  of  the  proceeding. 
The  administrator  appealed  to  the  Chancellor, 
who  affirmed  the  decree  of  the  surrogate,  ex- 
cept as  to  the  costs.  Whereupon  the  adminis- 
trator appealed  to  this  court. 

The  cause  was  argued  here  by, 

Mr.  K.  Miller,  for  the  appellant. 

Mr.  B.  F.  Butler,  for  the  respondents. 

*The  following  opinions  were  de-  [*363 
ivered : 

By  Mr.  Justice  Nelson.  An  executor  or 
administrator  represents  the  person  of  the  tes- 
tator or  intestate  in  respect  to  his  personal  es- 
tate, the  whole  of  which  vests  in  the  one  on 
the  death  of  the  testator,  and  in  the  other  on 
the  grant  of  letters  of  administration,  which 
relate  back  to  the  time  of  the  decease  of  the 
intestate.  Valentine  v.  Jackson,  9  Wend.,  302. 
The  interest  thus  vested  in  such  personal  rep- 
resentative is  for  the  benefit  of  the  estate ;  to 
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discover  and  collect  the  effects ;  preserve  them 
from  waste ;  pay  the  debts  in  their  legal  order ; 
and  to  distribute  the  surplus,  if  any,  accord- 
ing to  the  will  of  the  testator,  or  the  law  of 
distribution,  as  the  case  may  be.  To  this  end 
he  is  invested  with  every  power  and  remedy 
which  belonged  to  the  deceased  while  living, 
within  the  jurisdiction  of  the  State  in  which 
the  letters  testamentary  or  of  administration 
were  granted.  Beyond  this  such  letters  can, 
of  course,  communicate  no  binding  authority, 
unless  by  the  comity  or  law  of  the  foreign  tri- 
bunal or  State.  This  is  the  general  rule  in 
England  and  in  this  country.  3  Mass. ,  514 ;  1 
Johns.  Ch.,  153;  9  Wh.,  565.  The  local  law 
of  some  of  the  States  permitted  suits  to  be 
brought  in  their  courts  by  a  person  whose  au- 
thority to  sue  was  derived  from  letters  granted 
in  other  States.  This  was  the  law  of  Pa.  till 
1831,  when  it  was  altered.  1  Dall.,  291;  1 
Binn..  63  ;  Laws  of  Pa.,  1831.  But  though  it 
may  be  necessary  for  the  personal  representa- 
tive of  the  deceased,  in  the  place  of  the  domi- 
cil  of  the  latter,  to  take  out  new  letters  in  a 
foreign  State  or  country  to  collect  the  effects 
there,  yet  I  apprehend  it  is  almost  a  matter  of 
course  to  grant  them  to  him,  or  to  any  compe- 
tent person  on  application.  This  seems  nec- 
essarily to  follow  from  the  rule  which  is  now 
universal,  or  nearly  so,  in  all  civilized  coun 
tries,  that  the  personal  estate  of  the  deceased, 
wherever  it  may  be  situated,  is  to  be  disposed 
of  and  distributed  according  to  the  laws  of  the 
country  in  which  he  he  had  his  domicil  at  the 
time  of  his  death.  2  Bos.  &  P.,  229,  n. ;  5 
Ves.,  750;  7  Cr.,  115;  3  Pick..  128;  4  Johns. 
Ch.,  469 ;  4  Kent,  Com.,  431,  432.  There  is  a 
difficulty  in  the  execution  of  the  rule,  growing 
364*]  *out  of  the  claims  of  the  home  cred- 
itors, which  has  perplexed  courts  in  different 
countries,  where  the  soundness  and  justice  of 
it  has  been  fully  acknowledged.  Upon  that 
point  considerable  diversity  of  opinion  exists 
in  the  courts  here ;  and  even  the  courts  of 
England  have  not  always  been  consistent, 
though  she  is  most  interested  in  its  unqualified 
execution,  being  always  the  greatest  creditor. 
When  the  notes  in  question  were  discovered, 
there  was  due  upon  them  about  $900,  and  the 
case  concedes  that  Peltz  was  able  to  pay  them. 
Even  if  it  had  been  necessary  to  have  taken 
out  new  letters  in  Pa.,  and  to  have  enforced 
the  collection  by  due  course  of  law,  consider- 
ing the  amount  of  the  demand  and  the  facility 
with  which  these  steps  might  have  been  taken, 
together' with  the  ability  of  the  debtor,  I  should 
have  deemed  this  a  duty  fairly  devolving  upon 
the  appellant  by  virtue  of  his  office.  He  had 
the  exclusive  legal  possession  of  the  notes,  and 
without  his  consent,  so  long  as  he  continued 
the  administrator  of  the  estate.no  other  person 
could  collect  the  demand.  The  case  states  he 
refused  logo  into  Pa.,  himself  for  this  pur- 
pose. I  think  he  was  bound  to  go  ;  but  if  not, 
he  should  have  furnished  an  agent  in  that  State 
with  evidence  that  would  have  enabled  him  to 
obtain  letters,  if  necessary,  and  thereby  have 
enforced  the  collection.  But  if  he  had  bestowed 
any  diligence  or  ordinary  attention  to  the  duty 
of  his  trust,  he  would  have  ascertained  that 
according  to  the  law  there  at  the  time;  no  new 
letter  was  necessary;  and  that  the  note  could 
have  been  collected  by  employing  an  attorney. 
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Even  less  than  this,  for  aught  that  appears  in 
the  case,  he  might  have  received  the  money  by 
asking  for  it ;  for  Feltz  was  abundantly  able, 
and  with  the  means  in  his  hands  and  in  the  case 
of  an  honest  debt,  we  are  not  to  presume  a  suit 
would  have  been  necessary.  The  law  will  not 
presume  that  mankind  in  general  refuse  to  pay 
their  honest  debts  when  they  have  abundant 
means,  till  compelled  by  its  process  ;  nor  is  the 
fact  so. 

The  notes  are  not  negotiable,  being  sealed 
instruments,  and  there  was  a  subscribing  wit- 
ness to  their  execution  ;  and  though  lost,  there 
could  have  been  no  great  embarrassment  in 
enforcing  the  collection.  3  T.  R.,  153,  and 
n.  c  ;  3  Cow..  *303.  But  yielding,  for  [*365 
the  sake  of  the  argument,  that  the  administra- 
tor was  not  bound  to  take  any  steps  in  the 
matter  during  the  three  years  and  until  the 
notes  were  found,  after  that  he  should  have 
immediately  attended  to  their  collection.  Two 
years  and  an  half  more  elapsed  prior  to  the 
institution  of  this  proceeding  against  him  ; 
during  all  which  time  he  took  no  measures  on 
the  subject.  The  utter  remissness  of  duty,  and 
disregard  of  the  interest  of  the  estate  in  this 
particular,  are  calculated  to  excite  a  suspicion 
of  collusion  between  him  and  Feltz.  No  pru- 
dent man  would  have  thus  neglected  his  own 
concerns,  and  less  diligence  and  attention  can 
in  no  instance  be  indulged  in  an  administra- 
tor ;  the  course  of  the  decisions  would  seem  to 
exact  a  greater  activity  and  devotion  in  the  ex- 
ecution of  their  trust.  4  Johns.  Ch.,  284,  and 
cases  cited. 

The  general  rule  is,  that  all  debts  in  the  in- 
ventory, not  designated  as  desperate,  shall  be 
accounted  assets  in  the  hands  of  the  executor 
or  administrator  ;  and  in  order  to  escape  such 
accountability,  he  must  show  that  they  are 
desperate,  or  at  least  must  show  a  demand  and 
refusal.  1  Salk.,  296;  Bull.  N.  P.,  140;  3 
Bac.,  47.  The  notes,  in  this  case  are  inven- 
toried as  a  part  of  the  assets,  with  the  remark 
that  they  could  not  be  found  ;  that  explanation, 
after  Mar.,  1826,  was  no  longer  applicable  to 
them.  In  the  case  of  Lawsan  v.  Copeland,  2 
Bro.  C.  C.,  156,  an  executor  was  charged  with 
a  bond  debt,  for  neglecting  to  take  legal  steps 
to  collect  it,  in  consequence  of  which  it  was 
lost.  So  in  Powel  v.  Evans,  5  Ves.,  he  was 
charged  for  neglecting  to  call  in  money  lent 
out  by  the  testator  on  personal  security,  and 
the  debtor  became  insolvent.  In  Caffrey  v. 
Darley  6  Ves.,  487,  trustees  were  charged  with 
a  loss  occasioned  by  their  negligence  is  not 
collecting  £800,  payable  to  them  by  annual  in- 
stallments, for  their  cestuique  trust.  In  this  case 
it  was  conceded  by  the  counsel  and  court,  that 
the  trustees  were  not  influenced  by  any  impure 
motives.  The  Master  of  the  Rolls  says,  it 
would  be  very  dangerous,  though  no  fraud 
could  be  imputed  to  the  trustees,  and  no  kind 
of  interest  or  benefit  to  themselves  was  looked 
to,  to  lay  down  this  principle,  that  trustees 
might,  without  any  responsibility,  act  as  these 
did  :  in  eight  *years,  within  which  time  [*366 
the  whole  money  ought  to  have  been  paid,  re- 
ceiving only  £250,  and  taking  no  steps  as  to 
the  remainder.  It  would  be  an  encouragement 
to  bad  motives,  and  they  cannot  always  be  de- 
tected. Now,  if  in  all  these  cases  the  execu- 
tor or  trustee  was  chargeable  for  debts  through 
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negligence  of  duty  in  the  collection  of  them, 
and  in  cases,  too,  where  there  was  no  hope  of 
re  imbursement,  as  the  debtors  were  insolvent, 
it  seems  to  me  we  should  not  hesitate  as  to  the 
conclusion  in  this  case,  marked  at  least  with 
equal  neglect  of  duty,  and  where  re-imburse- 
ment  is  certain.  We  should  hold  the  appellant 
personally  responsible  for  the  debt,  and  there- 
by add  to  the  motive  of  duty  as  administrator 
that  of  personal  interest,  in  his  movements 
hereafter  on  the  subject.  Though  I  should  re- 
gret to  charge  an  administrator  who  has  acted 
in  good  faith,  and  intended  fairly  and  fully  to 
discharge  his  duty,  nor  will  the  law  authorize 
us  to  do  so,  if  these  intentions  have  been  di- 
rected by  a  reasonable  judgment  in  the  mat- 
ter ;  yet  it  should  be  known,  that  if  the  prop- 
erty is  wasted  through  their  carelessness  and 
want  of  proper  attention,  or  if  the  debts  are 
not  collected  within  a  reasonable  time  after 
letters  testamentary  or  of  administration,  eith- 
er by  personal  application  or  suit,  which,  by 
such  means,  may  have  been  collected,  whether 
the  debts  have  been  lost  by  such  delay  or  not, 
or  whether  their  motives  may  have  been  pure 
or  not,  the  law  holds  them  personally  respon- 
sible to  the  creditors  and  distributees.  There 
is  nothing  hard  or  unjust  in  this  principle.  It 
Is  only  exacting  of  these  representatives  that 
diligence  and  attention  to  the  business  of  others 
voluntarily  assumed  upon  themselves,  which 
they  should,  and  which  every  discreet  man 
would  bestow  upon  his  own.  I  am,  therefore, 
in  favor  of  affirming  the  decree  of  the  Chan- 
cellor, with  costs. 

By  Senator  Edwards.  It  was  admitted 
before  the  surrogate  that  the  appellant  refused 
to  follow  Feltz  into  the  State  of  Pa.,  and  take 
any  measures  there  for  the  collection  of  the 
notes  in  question  ;  and  the  question  is,  ought 
his  refusal  or  neglect  in  this  particular  to  ren- 
der him  personally  liable  for  the  amount  of 
the  notes  T  It  is  true  that  the  appellant  might 
have  gone  into  Pa.,  and  there  collected  the 
#67*J  notes,*even  without  taking  out  another 
letter  of  administration,  4Dall.,  292  ;  1  Binn., 
63  ;  but  not  having  done  so,  was  he  guilty  of 
such  gross  negligence  as  to  charge  him  with 
the  amount  of  the  debt,  although  the  debtor  is 
now  abundantly  able  to  pay  the  demand  ? 

From  the  examination  I  have  given  this 
cause,  I  have  been  unable  to  find  any  case 
where  the  administrator  has  been  held  liable, 
even  in  cases  of  gross  negligence,  where  it  has 
not  been  attended  with  consequential  damage 
to  the  estate.  It  was  on  account  of  the  special 
damages  which  had  ensued,  that  the  adminis- 
trator became  liable  to  pay  the  demand  in  the 
case  of  Spader  v.  Smith  3  Russ.,  511.  where  he 
had  permitted  the  debt  to  remain  out  on  per- 
sonal security,  until  it  was  lost.  And  so  in  the 
case  of  Haywood  v.  Kinney,  12  Madd.,  573, 
where  the  administrator  delayed  the  collection 
until  the  Statute  of  Limitations  attached,  and 
the  debtor  availed  himself  of  it,  and  the  debt 
was  lost ;  and  so  in  several  other  cases  of  the 
like  description.  But  I  am  not  aware  of  any 
case  previous  to  this  we  are  now  reviewing, 
which  has  adjudged  the  administrator  liable 
to  pay  the  debt,  unless  he  has  been  guilty  of 
such  gross  negligence  as  to  occasion  a  total  or 
partial  loss  of  the  debt  to  the  estate,  or  some 
other  consequential  damage. 
WEND.  11. 


What  particular  inducement  the  appellant 
had  for  refusing  to  go  into  the  State  of  Pa., 
and  there  collect  the  notes,  does  not  appear. 
No  reasons  are  assigned  why  he  thus  neglected 
and  refused.  But  as  he  was  personally  inter- 
ested in  the  collection  of  the  debt,  as  well  as 
by  virtue  of  his  appointment,  the  fair  pre- 
sumption would  be,  he  considered  it  rather 
beneficial  than  otherwise  to  the  interest  of  the 
intestate's  estate.  He  might  have  anticipated 
the  return  of  Feltz  to  this  State,  and  hoped  to 
have  been  able  to  avoid  the  expense  of  a  jour- 
ney to  the  State  of  Pa.,  and  a  suit  under  the 
laws  of  that  State.  At  all  events,  the  case  does 
not  show  that  any  damage  whatever  has  re- 
sulted to  the  estate  in  consequence  of  the  de- 
lay. If  the  respondents  considered  the  delay 
unreasonable,  they  had  it  in  their  power  at 
any  time  to  summon  the  administrator  before 
the  surrogate  to  account,  and  he  would  have 
been  driven  to  the  necessity  of  either  paying 
the  *amountof  the  notes,  of  producing  [*3O8 
them  before  the  surrogate,  when  the  respon- 
dents might  have  taken  them  to  Pa.,  and  col- 
lected them  in  the  name  of  the  administrator  ; 
or,  if  that  had  been  refused,  they  might  have 
taken  out  letters  in  their  own  names  in  that 
State,  and  made  the  collection.  But  there  is 
no  evidence  whatever  that  the  respondents  ever 
requested  the  administrator  to  enforce  the  col- 
lection, or  requested  the  notes,  for  the  purpose 
of  making  the  collection,  or  asked  the  use  of 
his  name  for  that  purpose  ;  but  they  even  de- 
clined to  accept  the  notes  when  produced  be- 
fore the  surrogate  and  offered  to  them,  and  re- 
lied solely  upon  the  appellant's  being  obliged 
to  make  the  collection  in  consequence  of  hav- 
ing accepted  of  the  appointment  of  adminis- 
trator. In  my  view,  his  acceptance  of  the 
office  of  administrator,  under  the  laws  of  this 
State,  could  impose  upon  the  appellant  no  ob- 
ligation whatever,  to  go  into  a  neighboring 
State  and  enforce  collections.  He,  undoubt- 
edly, might  do  so,  but  the  question  is.  do  the 
laws  require  him  so  to  do  ?  If  he  must  go  into 
a  neighboring  State,  he  is  equally  required  to 
go  into  any  State  in  the  Union,  or  even  to  a 
foreign  country,  wherever  a  debt  of  the  intes- 
tate may  happen  to  be  owing  to  the  estate  he  is 
settling  ;  and  if  he  is  legally  bound  to  make 
all  such  collections,  he  is  also  liable  to  all  the 
risks  incident  to  the  collection  of  foreign  debts. 
I  cannot  consent  to  go  thus  far  in  imposing 
upon  administrators  such  obligations  and  re- 
sponsibilities. 

The  case  shows  that  Feltz  was  in  this  State 
at  the  time  the  notes  were  found;  and  it  is 
contended  that  the  administrator  ought  then  to 
have  collected  them,  and  not  having  done  so, 
he  should  be  chargeable.  The  only  time  of 
which  we  have  any  proof  that  he  was  in  the 
State  after  the  date  of  the  notes,  was  at  the 
funeral  of  his  wife's  mother;  and  is  any  one 
prepared  to  say  that  Feltz  ought  to  have  been 
arrested  while  he  made  a  visit  to  the  State  for 
the  purpose  of  condoling  with  his  friends  on 
that  solemn  occasion?  I  cannot  believe  that 
any  of  the  heirs  of  that  estate  would  have  de- 
sired it;  but  if  they  would,  the  same  motive 
that  would  have  prompted  any  one  to  such  an 
unnatural  course,  would  at  least  have  in- 
fluenced him  to  have  desired  the  administrator 
to  have  asked  Feltz  to  pay  the  notes.  But  the 
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case  does  not  show  that  on  this  occasion  or  any 
369*]  *other,  any  of  the  heirs  ever  requested 
the  administrator  to  demand  payment  of  Feltz; 
and  much  less  to  resort  to  a  legal  course;  and 
whether  the  administrator  did  or  did  not,  on 
that  occasion  or  any  other,  demand  payment 
of  the  notes,  does  not  appear.  I  cannot,  there- 
fore, come  to  the  conclusion  that  even  without 
a  request  from  any  party  in  interest  to  the  ad- 
ministrator to  enforce  the  collection  of  the 
debt  by  legal  proceedings,  and  in  the  absence 
of  all  evidence  that  the  estate  had  been  dam- 
aged by  the  delay,  there  was  such  a  gross  neg- 
ligence in  the  administrator  as  to  charge  him 
with  the  debt.  I  am  aware,  as  the  Chancellor 
has  very  justly  remarked  in  his  decision,  that 
the  principle  involved  in  this  case  is  one  of 
considerable  importance  to  the  community. 
But  I  cannot  concur  with  him  in  believing  that 
either  the  public  interest  or  the  policy  of  our 
laws  requires  us  to  sanction  the  principle  adopt- 
ed by  his  decision  in  this  case.  So  far  are  the 
liabilities  of  executors  and  administrators  al- 
ready extended  as  to  occasion  often  great  re- 
luctance in  the  minds  of  capable  and  respon- 
sible men  to  accept  these  appointments;  and  it 
is  often  difficult  for  them  to  procure  the  bail 
required,  in  consequence  of  the  great  respon- 
sibility imposed  upon  them  by  some  of  the 
rigid  provisions  of  our  existing  laws  and  rules 
of  practice.  I  am,  therefore,  of  the  opinion 
that  so  far  as  public  policy  should  affect  our 
decision,  we  ought  rather  to  restrict  liabilities, 
than  to  extend  them  to  the  new  class  of  cases 
which  the  decision  now  under  review  would 
embrace. 

I  am  for  reversing  the  decree  of  the  Chan- 
cellor. 

By  Senator  Tracy.  CJiancellor  Kent,  in 
Thompson  v.  Brown,  4  Johns.  Ch.,  619,  states 
it  as  an  established  rule  in  courts  of  equity, 
that  "executors,  administrators  or  trustees,  act- 
ing with  good  faith  and  without  willful  de- 
fault or  fraud,  will  not  be  responsible  for  the 
loss  which  may  arise."  This  is  a  liberal  and, 
according  to  my  notion,  a  wise  rule — one  which 
I  believe  to  be  equally  sanctioned  by  judicial 
authorities  and  by  good  sense.  It  is  possible; 
it,  indeed,  is  not  improbable  that  its  broad  ap- 
plication will  sometimes  screen  an  executor  or 
administrator  from  the  consequences  of  an  un- 
37O*]  justifiable  sleepiness  inhis*office.  But 
occasional  cases  of  this  sort  are  not  to  impair 
the  force  of  a  general  principle  which  is  found- 
ed in  both  justice  and  policy.  The  office  of  ex- 
ecutor or  administrator  is  never  desirable,  rare- 
ly desired,  and  not  unfrequently  difficult  to  be 
filled.  It  would,  therefore,  be  against  public 
convenience  and  the  general  welfare,  to  exact 
from  those  who  exercise  it  the  same  sharp 
sighted  vigilance  that  might  properly  be 
claimed  from  a  well  feed  attorney.  It  would 
be  to  render  the  duties  so  onerous  and  respon- 
sible that  prudent  and  fit  men  would  refuse  to 
enter  upon  the  discharge  of  them.  It  may  be 
for  this  cause  that  administrators  and  execu- 
tors are  regarded  by  the  law  more  in  the  char- 
acter of  public  officers  than  that  of  private 
agents;  and  if  they  fulfill  their  duties  with 
that  measure  of  diligence  and  fidelity  which  is 
ordinarily  expected  and  obtained  from  other 
public  officers,  it  would  seem  to  be  sufficient 
to  protect  them  from  personal  liabilities. 
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In  this  case  the  administrator  is  not  accused 
of  bad  faith;  and  all  the  circumstances  go  to 
repel  a  presumption  of  his  having  acted  other- 
wise than  according  to  his  notions  of  duty. 
He  may  not  have  been  very  enterprising  or 
efficient,  but  I  find  no  proof  to  convict  him  of 
that  gross  negligence  which  in  law  is  to  be 
deemed  equivalent  to  willful  default.  The 
grounds  upon  which  the  charge  of  gross  neg- 
ligence is  put,  are,  first,  that  he  neglected  to 
compel  Feltz  to  pay  the  notes  when  he  (Feltz) 
was  in  this  State — next,  that  he  was  bound  lo- 
go to  Pa.,  where  Feltz  resides,  and  enforce  the 
collection  against  him  there.  Before  examin- 
ing these  grounds,  it  may  be  proper  to  remark, 
that  they  are  separate  and  distinct  from  each 
other,  so  that  if  neither  of  them  alone  is  suffi- 
cient to  sustain  the  charge  against  the  admin- 
istrator of  gross  negligence,  it  will  derive  no- 
support  from  the  other.  They  cannot  be  taken 
cumulatively  to  establish  a  conclusion  which 
neither  of  them  separately  sustains.  If  the  ap- 
pellant's omitting  to  prosecute  Feltz  when  h'e 
was  in  this  State,  did  not  amount  to  such  a 
willful  default  as  to  charge  him  with  the  amount 
of  the  notes,  the  omission  did  not  operate  to- 
impose  on  him  any  new  or  greater  obligation 
to  enforce  their  collection  in  Pa.  than  if  Feltz. 
had  never  been  in  this  State.  To  determine 
the  nature  of  the  appellant's  negligence  in  not 
*prosecuting  Feltz  when  he  was  in  this  [*37  1 
State,  it  is  necessary  to  have  in  view  the  pe- 
culiar circumstances  that  mark  the  case.  The 
appellant  is  the  son  and  one  of  the  heirs  of  the 
intestate;  the  respondents  are  also  heirs.  Feltz. 
married  the  sister  of  the  appellant,  who  is  also 
the  sister  of  several  of  the  respondents.  For 
several  years  after  the  death  of  the  intestate, 
the  notes  did  not  come  to  the  possession  of  the 
appellant,  and  could  not  be  found,  being  con- 
cealed by  the  widow  of  the  intestate,  the 
mother  of  the  appellant  and  of  Feltz's  wife. 
At  her  death,  in  1826,  the  notes  were  first  dis- 
covered and  obtained  by  the  appellant.  Feltz 
and  his  wife  were  then  on  a  visit  to  the  mother 
in  her  last  sickness,  and  remained  in  the  vicin- 
ity, visiting  other  relations,  including,  of  course, 
the  appellant  and  respondents,  for  two  or 
three  weeks  after  the  burial  of  the  mother  and 
after  the  notes  were  found.  For  the  appellant, 
at  such  a  time  and  under  such  circumstances, 
to  institute  a  suit  against  his  brother-in-law, 
and  either  imprison  him  or  hold  him  to  bail, 
would  not  only  have  violated  the  rites  of  hos- 
pitality and  the  obligation  of  their  fraternal 
connection,  but  have  outraged  the  decencies 
of  social  life.  I  confidently  assert  that  no  one 
possessing  well  regulated  feelings  and  correct 
moral  sentiments,  would  have  availed  himself 
of  such  an  opportunity  to  enforce  the  collec- 
tion of  his  own  debt;  and  it  can  scarcely  be 
asked  of  an  administrator  to  go  further  for 
another  than  he  should  go  for  himself.  I  have 
no  doubt  that  if  the  appellant  had  then  sued 
Feltz,  the  respondents  would  have  been  among 
the  first  to  condemn  the  act,  as  with  great  pro- 
priety they  should  have  done;  and  had  he  been 
arrested,  it  was  to  them  that  Feltz  most  natu- 
rally would  have  turned  for  assistance.  The 
Chancellor  is  far  from  making  so  rigorous  an 
exaction  from  the  appellant  as  to  require  that 
he  should  have  commenced  a  suit;  but  he  puts 
his  negligence  in  this  respect  on  the  ground 
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that  he  might  have  induced  Feltz  to  settle  the 
debts  without  resorting  to  a  suit  against  him, 
"if  he  had  only  used  that  degree  of  vigilance 
which  even  a  careless  man  would  have  exer- 
cised in  relation  to  his  own  debt."  I  confess 
I  find  nothing  in  the  case  to  justify  this  con- 
clusion of  the  Chancellor.  What  the  appellant 
did,  or  what  he  omitted,  which  if  done  would 
372*]  *have  made  Feltz  settle  the  debts  with- 
out suit,  does  not  appear.  There  is  nothing  to 
show  that  he  did  or  did  not  solicit  Feltz  to  pay 
or  secure  them;  and  when  we  refer  to  Feltz's 
means  and  distance  from  home;  there  is  slight 
reason  for  presuming  that  he  would  or  could 
have  paid  or  secured  the  debts  had  he  been 
solicited.  Besides,  the  fact  that  the  appellant 
had  a  personal  interest  as  an  heir  in  the  collec- 
tion of  the  debts,  justifies  a  presumption  that 
he  did  use  at  least  that  degree  of  vigilance 
which  a  careless  man  would  exercise  in  rela- 
tion to  his  own  debt.  Certainly  it  should  not 
be  assumed  without  proof  that  he  willfully 
neglected  to  do  what  he  thought  right  and 
suitable;  he  may  have  erred  in  judgment,  or 
been  wanting  in  that  keen  scenting  diligence 
which  some  men  would  have  exercised.  But 
this  does  not  constitute  that  gross  negligence 
which  will  charge  him  personally  with  the 
debts. 

The  other  ground  on  which  this  charge  of 
gross  negligence  is  put,  is,  not  going  to  Penn- 
sylvania, where  Feltz  resides,  to  enforce  the 
collection  of  the  notes.  This  gives  rise  to  the 
question,  whether  a  person  who  has  received 
letters  of  administration  in  this  State  is  obliged 
to  go  out  of  it  to  collect  debts  due  to  the  in- 
testate. The  general  principle  as  to  a  letter 
of  administration  must  be  the  same  as  that 
which  governs  any  other  process  of  a  local  tri- 
bunal— that  it  has  no  force  or  authority  be- 
yond the  jurisdictionof  the  tribunal  from  which 
it  issues.  It  has,  therefore, been  determined, by 
the  courts  of  this  and  of  several  other  States, 
that  a  person  can  not  sue  or  defend  as  executor 
or  administrator  under  the  authority  of  a  for- 
eign Court  of  Probates.  SeeDoolittlev.  Lewis,  7 
Johns.  Ch.,  47;  Williams  v.  Starrs,  6  Id.,  353. 
But  it  seems  from  the  case  McCuttoch  v.  Young, 
1  Binn.,  63,  that  a  rule  differing  from  this  gen- 
eral rule  obtained  in  Pa.  previous  to  1831,  and 
that  a  suit  might  be  maintained  in  the  name  of 
a  person  having  letters  of  administration  from 
another  State.  Admitting  that  the  peculiar 
doctrine  of  Pa.  authorized  the  appellant  as  ad- 
ministrator to  sustain  a  suit  against  Feltz,  I  am 
disposed  to  think,  that  in  order  to  convict  the 
appellant  of  gross  negligence  for  not  availing 
himself  of  the  privilege,  it  should  appear  that 
he  was  conscious  of  possessing  it.  Although 
373*]  *ignorance  of  law  does  not  excuse,  the 
rule,  I  conceive,  refers  to  the  law  of  the  coun- 
try to  which  the  party  belongs,  and  does  not 
refer  to  a  peculiar  custom  or  doctrine  of  a  for- 
eign State,  in  derogation  of  the  general  laws. 
There  is  no  proof  or  probability  that  the  ap- 
pellant had  any  knowledge  of  the  decision  in 
Binney,  or  of  the  particular  rule  in  Pa.;  but  if 
he  had,  I  am  inclined  to  the  opinion  that  the 
duties  and  liabilities  of  a  person  taking  letters 
of  administration  under  the  laws  of  this  State, 
are  not  to  be  affected  or  determined  by  the  ac- 
cidental rules  as  to  his  powers  that  may  pre- 
vail from  time  to  time  in  another  State.  It  is 
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to  the  laws  and  the  tribunal  from  which  he  de- 
rives his  official  powers  that  he  should  natu- 
rally look  for  an  exposition  of  them.  Unless 
this  be  the  correct  rule,  it  would  be  impossi- 
ble for  an  administrator  to  know  what  obliga- 
tions and  responsibilities  he  had  assumed,  or 
to  anticipate  how  far  they  would  be  enlarged 
or  changed  by  the  judicial  decisions  or  legisla- 
tion of  foreign  States.  If  an  administrator  in 
this  State  is  bound  to  prosecute  debts  in  Pa. 
because  the  laws  of  that  State  authorize  him 
to  do  so,  the  same  principle  would  compel  him 
to  go  to  Mo.,  to  England  or  to  India. 

I  do  not  intend  to  say  that  it  would  be  im- 
proper for  an  administrator  to  take  any  notice 
of  debts  due  to  the  intestate  from  persons 
residing  without  the  State,  or  that  it  would 
not  have  been  commendable  in  the  appellant  to 
have  made  some  greater  exertions  to  collect 
the  debts  against  Feltz  than  he  appears  to  have 
made;  but  I  cannot  admit  thathis  not  attempt- 
ing to  enforce  their  collection  in  Pa.  is  to  be 
deemed  such  a  willful  default  as  justified  the 
surrogate  in  charging  him  with  them.  I  am, 
therefore,  for  reversing  the  Chancellor's  de- 
cree. 

On  the  question  being  put— Shall  this  de- 
cree be  reversed? — the  members  of  the  court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT,  and 
Senators  Deitz,  Edwards,  Griffin,  Lynde,  Jfac- 
donald.  Slower  and  Tracy — 8. 
*In  the  negative — The  CHIEF  JUSTICE,  [*3  74- 
Mr.  Justice  NELSON,  and  Senators  Armstrong \ 
Conklin,  Cropsey,  Edmonds,  Gansewort,  Hub- 
bard,  Quackenbosft,  Van  Schaick  and  Westcott — 
11. 

Whereupon  the  decree  of  the  Chancellor  wag 
affirmed,  with  costs. 

Affirming— 3  Paige,  182. 

Applied— 5  Barb.,  511. 

Executors  and  Administrators— Duties,  liability 
and  title  of.  Distinguished— 13  N.  Y.,  593 ;  85  N.  Y., 
128  ;  21  Hun,  66. 

Cited  in— 10  Paige,  557  (42  Am.  Dec.,  98) ;  92  N.  Y., 
44, 45 :  4  Lans.,  94 ;  14  Hun,  293  : 26  Barb..  a54  ;  28  Barb., 
571 ;  65  Barb.,  77  ;  1  Bradf .,  251 ;  2  Redf ..  426 :  9  Wall., 
743. 

Personal  property,  has  no  locality— Subject  to  law 
governing  owner.  Cited  in— 2  Sandf .  Ch.,  177;  20  N. 
Y.,  112 ;  18  How.  Pr.,  198 ;  27  How.  Pr.,  501 ;  2  Rob., 
607. 

Surrogate— Power  of  to  award  costs.  Cited  in— 10- 
Hun.,  291;  25  How.  Pr.,  8;  53  How.  Pr.,  11 ;  1  Bradf., 
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Action  on  the  Case  for  Fraudulent  Representa- 
tions as  to  Credit  of  a  Ttiird  Person — Pleading 
and  Practice — Necessary  Averments  to  Sustain 
the  Action — Defects  Cured  by  Verdict — Gen- 
eral Verdict  on  Defective  Declaration — Evi- 
dence— Practice — Motion  in  Arrest — Presump- 
tion of  Proof  of  Facts  Alleged  or  Inferrible 
from  Allegations  in  Declaration — No  such 
Presumption  Arises  where  Plaintiff  Totally 
Fails  to  State  a  Good  Title  or  Cause  of  Action 
— Liability  of  One  whose  Fraudulent  Repre- 
sentations Induce  or  Aid  to  Induce  an  Exten- 
sion of  Credit  to  a  Third  Person  where  Loss 
Results — Amendment  of  Pleadings 

NOTE.— Fraud—  False  representations  —  When  ac- 
tion lies  for.  For  a  full  discussion,  see  the  above 
case  of  Allen  v.  Addington,  7  Wend.,  9,  note.  See., 
also,  Welsh  v.  Carter,  1  Wend.,  184,  note. 
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In  a  declaration  in  an  action  on  the  case  for  a 
fraudulent  representation,  by  means  of  which  goods 
are  sold  on  credit  and  loss  ensues,  it  must  be 
averred  that  the  representation  was  made  with  the 
intent  to  deceive  and  defraud,  or  the  declaration 
will  be  held  bad  even  after  verdict. 

Where  it  is  alleged  that  the  defendant  induced  A 
to  assist  B  in  obtaining  goods  on  credit,  but  the 
manner  of  such  inducement  is  neglected  to  be  stat- 
ed, and  where  it  is  not  alleged,  but  only  appears  by 
implication,  that  the  assistance  rendered  was  the 
recommendation  of  B  as  worthy  of  credit,  the  dec- 
laration, although  bad  on  general  demurrer,  is  cured 
by  a  verdict  for  the  plaintiff.  Per  Chancellor  Wai- 
worth  and  Senators  Beardsley  and  Edmonds.  Contra. 
Such  declaration  is  bad  both  on  demurrer  and  after 
verdict — per  Senator  Tracy. 

Where  a  general  verdict  is  rendered  on  a  declara- 
tion containing  several  counts,  if  either  of  the 
counts  is  so  defective  that  no  proof  which  may  be 
presumed  to  have  been  given  would  constitute  a 
good  cause  of  action,  and  the  court  in  which  the 
cause  is  depending  denies  a  motion  in  arrest  and 
renders  judgment  on  the  verdict,  such  judgment 
will  be  reversed;  but  if  the  evidence  given  was  as 
applicable  to  the  good  as  to  the  bad  counts,  the 
cause  will  be  sent  back  to  the  court  below,  with  lib- 
erty to  the  plaintiff  to  apply  for  an  amendment  of 
the  posted  by  the  judge's  notes,  and  to  enter  judg- 
ment on  the  good  counts  only.  Per  Chancellor 
Walworth, 

After  verdict,  on  a  motion  in  arrest,  the  court  will 
intend  that  every  material  fact  alleged  in  the  dec- 
laration, or  fairly  inferable  from  what  is  alleged 
was  proved  on  the  trial ;  but  if  the  plaintiff  totally 
omits  to  state  a  good  title  or  cause  of  action,  even 
by  implication,  there  is  no  room  for  intendment  or 
presumption. 

The  facts  which  will  after  verdict  be  presumed  to 
have  been  proved  are  those  which,  though  entirely 
omitted  to  be  stated  in  the  declaration,  are  so  con- 
nected with  the  facts  alleged  that  the  facts  alleged 
•cannot  be  proved  without  proving  those  omitted ; 
but  the  total  omission  in  the  declaration  of  a  mate- 
rial fact,  not  necessarily  connected  with  the  facts 
alleged,  is  not  aided  by  the  verdict.  Per  Senator 
Tracy. 

Where  goods  are  sold  upon  credit  to  A,  upon  the 
fraudulent  representation  of  B,  and  loss  ensues,  B 
is  liable  in  an  action  on  the  case,  although  other  in- 
375*]  ducements  *besidesthe  representations  made 
may  nave  operated  in  the  giving  of  the  credit ;  it  is 
enough,  if  the  vendor  be  moved  by  such  representa- 
tion, so  that  without  it  the  goods  would  not  have 
been  parted  with.  Per  Chancellor  Walworth,  and 
Senators  Beardsley  and  Edmonds. 

The  author.of  a  letter,  written  with  the  fraudulent 
intent  to  enable  a  person  to  obtain  goods  on  credit 
is  answerable  to  the  party  injured,  if  goods  are  ob- 
tained by  means  of  such  letter,  and  the  vendor  is 
•defrauded,  although  no  individual  in  particular  was 
had  in  view  at  the  time  of  the  writing  of  the  letter ; 
but  whether,  if  the  intention  of  the  writer  was  to 
•defraud  a  particular  individual,  and  the  letter  was 
used  to  defraud  another,  an  action  would  lie— 
quaere.  Per  Chancellor  Walworth. 

Citations— 2  Dow.  &  R.,  55, 760 ;  8  Cow.,  239,  note  ; 

1  Peake,  N.  P.,  226 ;  2  R.  8.,  424 ;  2  Tidd  Pr.,  9  Lond. 
ed..  919 ;  1  Maule  &  S.,  234 ;  3  T.  R..  25, 51 ;  1  East.,  318; 

2  East,  92,  634  &  n.\  1  Taunt.,  557 ;  12  East,  632 : 1  Holt, 
N.  P.,  387 ;  3  Com.  L  R.,  136 ;  3  Bos.  &  P..  367  : 1  Selw, 
N.  P.,  489 ;  3  Ves.  &  B.,  110;  2  Stark  Ev.,  470 ;  1  Day. 
22 :  2  Com.,  489  ;  7  Cr.,  92 ;  8  Cr.,  25  ;  6  Cow.,  346,  350 ;  2 
Day,  381;  2  Man.  &  R.,  3;  17  Com.  L.  R..  2PO;  1  Saund., 
±J8,i59;  1  Salk-  N.C..364;  T.Raym.,487;  7  T.  R.,518;2Ld. 
Raym.,  1061 ;  16  Com.  L.  R.,  72;  1  Johns.  Cas.,99;  11 
Johns.,  141:  13  Johns.,  78,  402 ;  3  Cow.,  685 ;  2  R.  S., 
425,  sec.  7,  pi.  8, 9 ;  3  Bulst.,  95  ;  2  Moore,  713 : 1  Stark., 
61 ;  6  Johns.,  138,  181 ;  Cowp.,  683 ;  8  Johns.,  25 ;  1  Chit. 
PL,  248, 255 ;  3  Wend.,  134,  271 :  Com.  Dig.,  tit.  Plead- 
er, C.  78  ;  Co.  Litt.,  78  b,  303  7) ;  19  Johns.,  228,  298 . 
20  Johns.,  427;  2  Show.,  435;  3  Maule  &  S.,  114;  2 
Johns.,  550 ;  2  Salk.,  662 ;  Doug.,  679;  17  Johns.,  458 ; 
8  East,  1 ;  2  Stark.  Ev.,  872. 

TERROR  from  the  Supreme  Court.  Allen 
JL  sued  Addington  in  the  Supreme  Court  in  a 
special  action  on  the  case,  to  recover  the  val- 
ue of  a  quanty  of  merchandise  sold  to  one 
Baker  on  credit,  lost  to  the  plaintiff  by  the  in- 
solvency of  Baker;  the  plaintiff  charging  the 
goods  to  have  been  sold  upon  fraudulent  rep- 
resentations made,  and  caused  to  be  made  by 
1186 


the  defendant,  that  Baker  was  worthy  of  cred- 
it. The  declaration  contained  three  counts. 
In  the  first  it  was  charged  that  the  defendant, 
intending  to  deceive  and  defraud  the  plaintiff 
wrongfully  and  deceitfully,  encouraged  and 
persuaded  him  to  sell  to  Baker  goods  to  the 
value  of  $2,000  upon  credit,  by  falsely, deceit- 
fully and  fraudulently  representing  to  the 
plaintiff  that  Baker  was  safely  to  be  trusted 
and  given  credit  to;  that  the  plaintiff,  confid- 
ing in  the  representation  of  the  defendant, sold 
and  delivered  the  goods  to  Baker  upon  credit; 
whereas,  at  the  time  of  such  representation, 
the  defendant  knew  that  Baker  was  not  safely 
to  be  trusted  and  given  credit  to;  concluding 
with  the  averment  that  the  defendant  fraudu- 
lently deceived  the  plaintiff  by  the  representa- 
tion made  by  him,  and,  that  by  means  thereof , 
the  plaintiff  had  lost  his  goods  and  the  value 
of  the  same.  The  second  count  was  in  these 
words:  "And,  also,  for  that,  whereas  the  said 
defendant,  on,  etc.,  by  a  certain  letter  or  note 
in  writing  addressed  to  one  Eb.  Wilson,  junior, 
thereby  then  and  there  induced,  persuaded, 
and  encouraged  the  said  Eb.  Wilson,  junior, 
to  assist  the  said  George  W.  Baker  to  procure 
goods  on  trust  and  credit  in  the  city  and  coun- 
ty aforesaid,  he,  the  said  defendant,  well 
knowing  at  that  time  that  the  said  George  W. 
Baker  was  unworthy  of  trust  and  credit,  and 
he,  the  said  George  W.  Baker,  being  at  that 
time  largely  indebted  to  the  said  defendant; 
and  the  *said  plaintiff  in  fact  saith,  [*376 
that  the  said  Wilson  did  assist  the  said  George 
W.  Baker  in  that  behalf  to  procure  goods 
upon  trust  and  credit  of  the  plaintiff,  to  wit: 
at,  etc.  And  the  said  plaintiff  in  fact  further 
saith,  that  the  said  plaintiff,  confiding  in  and 
giving  credit  to  the  said  letter  or  note  in  writ- 
ing and  the  representations  so  made  by  the  said 
Wilson  at  the  instance  of  the  defendant,  and 
believing  the  same  to  be  true,  and  not  know- 
ing the  contrary  thereof,  did  afterwards,  to 
wit:  on  the  same  day  and  year  first  above  men- 
tioned, at,  etc.,  sell  and  deliver  divers  other 
goods,  wares  and  merchandise  of  great  value, 
to  wit:  of  the  value  of  $2,000,  upon  such  trust 
and  credit,  to  the  said  George  W.  Baker; 
whereas,  in  truth  and  in  fact,  at  the  time  of 
the  said  defendant's  making  the  said  letter  or 
note  in  writing,  the  said  George  W.  Baker  was 
not  then  and  there  a  person  safely  to  be  trust- 
ed and  given  credit  to  in  that  respect,  and 
was  then  and  there  largely  indebted  to  the 
said  defendant,  and  the  said  defendant  well 
knew  the  same,  to  wit:  at,  etc.  And  the  said 
plaintiff  in  fact  saith,  that  the  said  defendant 
falsely  and  fraudulently  deceived  and  caused 
the  said  plaintiff  to  be  deceived  in  this:  that  at 
the  time  of  the  making  of  the  said  letter  or 
note  in  writing,  and  at  the  time  of  the  sale  and 
delivery  of  the  said  goods,  wares  and  merchan- 
dise, the  said  Baker  was  not  then  and  there  a 
person  safely  to  be  trusted  and  given  credit  to 
in  that  respect,  and  was  then  and  there  largely 
indebted  to  the  said  defendant,  and  the  said 
defendant  well  knew  the  same,  to  wit:  at,  etc. 
By  reason  of  which  said  false,  fraudulent  and 
deceitful  assertions,  representations,  affirma- 
tions, and  letter  or  note  in  writing  of  the  said 
defendant,  the  said  plaintiff  has  been  deceived 
and  imposed  upon, and  has  wholly  lost  the  said 
goods,  wares  and  merchandise,  and  the  value 
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thereof,  to  wit:  at,  etc.  The  third  count 
charges  that  the  defendant,  intending  to  de- 
ceive and  defraud  the  plaintiff,  wrongfully  and 
deceitfully  encouraged  and  persuaded  him  to 
sell  and  deliver  to  Baker,  divers  goods,  etc.,  of 
the  value  of  $2,000,  upon  trust  and  credit,  and 
that  for  that  purpose  he  falsely,  deceitfully 
and  fraudulently  induced  and  persuaded  E. 
Wilson,  Jr.,  to  assist  Baker  to  procure  goods 
on  credit  from  the  plaintiff,  Baker  being  at  the 
time  largely  indebted  to  the  defendant,  and  he 
377*)  "knowing  that  Baker  was  not  worthy 
of  trust  and  credit;  that  Wilson  did  assist  Bak- 
er to  purchase  goods  of  the  plaintiff  on  credit, 
and  that  the  plaintiff,  confiding  in  the  repre- 
sentations of  the  defendant  and  of  Wilson,  at 
the  instance  of  the  defendant,  sold  and  deliv- 
ered goods  of  the  value  of  $2,000,  upon  credit 
to  Baker;  whereas,  at  the  time  of  such  repre- 
sentations, Baker  was  largely  indebted  to  the 
defendant,  and  was  not  safely  to  be  trusted  and 
given  credit  to,  as  the  defendant  well  knew; 
concluding  with  an  averment  that  the  defend- 
ant fraudulently  deceived  and  caused  the 
plaintiff  to  be  deceived,  and  that  by  means, 
etc.,  the  plaintiff  has  lost  his  goods  and  the 
value  thereof.  To  this  declaration,  the  de- 
fendant pleaded  the  general  issue. 

On  the  trial  of  the  cause, the  following  points 
.appeared:  In  Nov.,  1825,  Baker  bought  goods 
or  the  plaintiff  on  credit, to  the  amount  of  $1,- 
647.38;  the  sale  was  made  by  a  clerk  of  the 
plaintiff  of  the  name  of  Havens;when  Baker  first 
introduced  himself,  he  showed  Havens  a  letter 
of  recommendation  from  a  Mr.  Hickcox.a  mer- 
chant at  Buffalo,  addressed  to  a  mercantile 
house  in  N.  Y.,  of  whom  inquiries  were  made 
•by  the  plaintiff;  Baker  also  gave  a  reference  to 
a  Mr.  Wilson,  a  dealer  in  provisions  in  N.  Y. ; 
Havens  called  on  Wilson, who  said  he  had  some 
knowledge  of  Baker,  and  mentioned  that  he 
had  received  a  letter  from  Addington,  but  did 
not  show  it ;  and  in  answer  to  an  inquiry  of 
Havens  whether  he  would  trust  Baker,  said, 
that  if  he  was  selling  goods,  he  would  sell  to 
Baker  on  Addington's  recommendation.  The 
plaintiff  did  not  know  Addington, nor  was  Wil- 
son acquainted  with  the  plaintiff;  when  Havens 
called  on  Wilson,  he  understood  he  was  a  clerk 
in  a  store.  The  letter  referred  to  by  Wilson 
was  produced  on  the  trial;  it  is  dated  Nov.  1, 
1825,  and  is  in  these  words:  "  The  bearer,  Mr. 
E.  W.  Baker,  is  the  same  who  I  informed  you 
when  at  Utica  I  had  agreed  with  for  beef,  and 
would  drive  to  the  Palmyra  establishment;  he 
has  bad  327  bbls.  packed  there,  marked  with 
my  name,  and  forwarded  to  your  yard.  The 
beef  I  have  purchased  shall  start  for  your  place 
next  week.  Mr.  Richards  and  myself  have  had 
some  difficulty,  of  which  I  shall  inform  you 
378*J  when  at  your  place,  and  *look  to  you 
for  justice.  Mr.  Baker  is  going  to  your  place 
to  buy  goods ; 'he  has  been  a  merchant  some 
years  at  Aurora,  Erie  County;  has  bought  his 
goods  at  Buffalo,  Utica  and  elsewhere,  hereto- 
fore; any  assistance  you  may  give  him  by  wav 
of  buying, would  be  thankfully  acknowledged", 
he  being  an  acquaintance  of  mine."  At  the 
time  of  the  writing-of  this  letter,  Addington 
held  two  judgments  against  Baker,one  for  $460, 
entered  in  July,  1823;  another  for  $1,000,  en- 
tered Aug.,  1823,  and  at  the  same  time  held  a 
bond  and  warrant,  authorizing  a  confession  of 
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judgment  for  $760, which  was  entered  in  Jan., 
1826.  Shortly  previous  to  obtaining  the  goods 
of  the  plaintiff,  Baker,  on  his  way  to  N.  Y., 
from  Aurora  in  the  County  of  Erie,  called  on 
Addington,  who  is  his  uncle,  at  Paris,  in  the 
County  of  Oneida,  and  gave  him  an  order  for 
327  barrels  of  beef  which  he  had  packed  at 
Palmyra,  and  for  3,700  weight  of  tallow,  and 
received  from  him  the  letter  directed  to  Wilson. 
Soon  after  Baker  left  for  N.  Y.,  Addington,  in 
speaking  of  him,  said  that  Baker's  affairs  were 
so  deranged  that  he  could  not  get  along;  that 
he  must  fail, and  that  he  had  advised  him  to  go 
to  N.  Y.  and  get  what  goods  he  could.  On  be- 
ing told  that  such  was  not  a  moral  course,  and 
that  a  man  had  better  stop  when  he  found  that 
he  was  not  able  to  pay  his  debts,  Addington  re- 
plied that  he  thought  not  in  that  case:  Baker 
owed  him  a  considerable  sum;  that  he  would 
be  able  to  get  his  pay,  and  he  thought  Baker 
would  have  enough  left  to  compromise  with 
his  creditors.  On  Baker's  way  home  from  N. 
Y.,  Addington  advanced  him  $l,000,to  enable 
him  to  quiet  his  creditors  in  Albany,  where  he 
owed  about  $4,000,  for  goods  contracted  the 
previous  year.  The  goods  he  purchased  in  N. 
Y.  amounted  to  between  $3,500  and  $4,000; 
they  arrived  at  Aurora  in  December.  About  six 
weeks  before  his  failure,  Baker  sent  word  to 
Addington  to  come  and  sell  him  out;  and  Mar. 
1,  1826,  executions  were  issued  on  the  three 
judgments  of  Addington,  there  then  being  no 
other  judgments  against  Baker;  and  all  the 
goods  in  two  stores  occupied  by  him,one  at  Au- 
rora and  the  other  at  Wales,  were  sold  and 
bought  in  by  Addington.  From  the  time  of  the 
sale  under  the  executions  in  Mar.,  1826,  until 
shortly  before  the  trial  in  Sep.,  1829,  Baker  had 
charge  *of  the  goods,  for  the  purpose  [*379 
of  selling  them,  as  the  agent  of  Addington. 
After  the  sale,  Addington  offered  to  turn  out 
property  on  the  plaintiff's  debt,  to  the  amount 
of  ten  shillings  on  the  pound;  and  in  the  spring 
of  1826,  made  a  similar  offer  to  another  cred- 
itor, and  made  a  compromise  with  another,  at 
6s.  Sd.  on  the  pound.  After  the  goods  were  de- 
livered to  Baker  and  shipped  by  him  on  board 
a  steamboat,  Havens.the  clerk  of  the  plaintiff, 
doubting  whether  he  had  made  a  good  sale, 
consulted  with  the  plaintiff  as  to  the  propriety 
of  pursuing  the  goods;  he  then  saw  Wilson  a 
second  time,  and  the  project  of  pursuing  the 
goods  was  abandoned,  in  consequence  of  what 
was  said  by  Wilson  in  that  interview.  Baker, 
examined  as  a  witness  on  the  part  of  the  de- 
fendant, proved  the  statements  in  the  letter  to 
Wilson,  in  respect  to  himself,  to  be  true.  He 
said  the  letter  was  delivered  to  him  sealed, and 
that  he  knew  not  its  contents  until  it  was  read 
on  the  trial;  and  denied  all  collusion  between 
him  and  Addington  as  to  purchasing  goods  in 
N.  Y.  for  the  purpose  of  subjecting  them  to 
Addington's  claim,  or  satisfying  his  debt.  He 
acknowledged  that  he  referred  Havens  to  Wil- 
son, but  said  he  did  so  previous  to  delivering 
the  letter  to  Wilson,  which  he  stated  was  not 
delivered  until  after  the  goods  obtained  by  him 
of  the  plaintiff  were  shipped  on  board  a  steam- 
boat. As  to  the  time  of  the  delivery  of  the  let- 
j  ter  to  Wilson,  the  testimony  was  contradictory. 
Previous  to  producing  witnesses  on  his  part, 
I  the  defendant  moved  for  a  nonsuit, because  the 
•  letter  to  Wilson  did  not  contain  any  false  rec- 
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ommendation  of  Baker  as  a  man  worthy  of 
credit;  that  it  was  not  written  to  defraud  the 
plaintiff,  who  knew  not  Addington;  that  it  was 
never  exhibited  to  or  seen  by  the  plaintiff  or 
his  clerk;  and  that  the  proof  varied  from  the 
declaration  in  that  the  representation,  if  any, 
was  made  to  the  clerk;  whereas,  in  the  decla- 
ration, it  was  charged  to  have  been  made  to 
the  plaintiff.  The  judge  refused  to  nonsuit  the 
plaintiff,  and  after  the  testimony  was  closed, 
charged  the  jury  that  although  the  statements 
in  the  letter  from  Addington  to  Wilson  were 
true,  the  action  was  sustainable  on  the  ground 
that  the  letter  did  not  disclose  the  truth  by  com- 
municating the  fact  of  the  outstanding  judg- 
ments against  Baker,  which  Addington  should 
38O*]  have  *communicated,  and  that  with- 
holding the  truth  under  such  circumstances 
renders  a  party  equally  liable  as  communicating 
a  falsehood;  that  withholding  such  fact  was 
not  only  evidence  of  falsehood, but  of  a  fraud- 
ulent intent  on  the  part  of  the  defendant 
to  enable  Baker  to  obtain  the  goods  from 
the  plaintiff  ;  that  Addington  was  responsi- 
ble for  the  representations  of  Wilson,  made 
in  consequence  of  the  want  of  necessary  in- 
formation; that  he  was  so  responsible,  if  the 
plaintiff  was  moved  in  giving  the  credit  to 
Baker  by  the  representations  of  Wilson,  not- 
withstanding other  recommendations  and  ref- 
erences made,  operated  upon  the  mind  of  the 
plaintiff  in  inducing  him  to  give  credit  to  Baker; 
that  inasmuch  as  the  plaintiff  had  the  right  to 
pursue  the  property  while  in  transitu,  he  was 
entitled  to  recover,  if  he  was  prevented  by  the 
recommendation  of  Wilson  from  pursuing  the 
property  after  it  was  delivered  on  board  the 
vessel,  the  same  as  if  he  had  originally  been  in- 
duced to  sell  or  deliver  the  goods  by  reason  of 
such  recommendation.  The  counsel  for  the  de- 
fendant requested  the  judge  to  charge  the  jury, 
that  to  entitle  the  plaintiff  to  recover,  there 
must  be  not  only  a  false  representation,  but 
some  deceit  must  be  practiced  for  the  purpose 
of  throwing  the  plaintiff  off  his  guard.  Instead 
of  doing  so,  he  charged  that  it  was  enough,  if 
there  was  a  false  representation,  with  a  fraud- 
ulent intent;  and  further  instructed  the  jury 
that  if  they  should  consider  the  plaintiff  enti- 
tled to  recover,  he  would  be  entitled  not  only 
to  the  amount  of  the  goods  sold,  with  the  in- 
terest of  the  same,  but  also  to  exemplary  dam- 
ages. The  defendant  excepted  to  the  charge, 
and  the  jury  found  a  verdict  for  the  plaintiff 
for  $2,564.84  damages.  The  defendant  moved 
for  a  new  trial,  and  in  arrest  of  judgment; 
which  motions  were  brought  on  to  argument 
at  the  same  time.  The  court  refused  a  new 
trial, denied  the  motion  in  arrest,  and  rendered 
judgment  for  the  plaintiff.  Whereupon  the 
defendant  sued  out  a  writ  of  error. 

The  cause  was  argued  here  by, 

Messrs.  D.  Selden  and  S.  Stevens,  for 
the  plaintiff  in  error. 

M'**rx.  8.  P.  Staples  and  B.  F.  Butler, 
for  the  defendant  in  error. 
381*]      *The  following  opinions  were  deliv- 
ered: 

By  the  Chancellor.  I  can  see  nothing  in 
the  charge  of  the  judge,  at  the  circuit,  which 
was  calculated  to  mislead  the  Jury.  He  cer- 
tainly was  right  in  saying  that  it  was  not  ma- 
terial whether  the  recommendation  through 
1188 


Wilson,  constituted  the  only  recommendation; 
that  it  was  sufficient  if  the  plaintiff  was  moved, 
by  that  recommendation  in  giving  the  credit. 
It  appears  in  this  case  that  the  letter  of  Hick- 
cox,  the  merchant  at  Buffalo,  was  written  in 
good  faith,  although  it  does  not  distinctly  ap- 
pear what  the  precise  contents  of  that  letter 
were;  and  there  is  no  doubt  that  letter,  as  well 
as  the  false  and  fraudulent  representation  of 
Baker  that  he  had  beef  coming  to  Wilson,  had 
more  or  less  influence  on  the  mind  of  the  per- 
son giving  the  credit;  yet  if  the  recommenda- 
tion through  Wilson  was  necessary  to  be  super- 
added  to  enable  Baker  to  obtain  the  credit,  the- 
defendant  is  as  much  liable  for  the  damage,  sus- 
tained, as  if  that  had  been  the  only  induce- 
ment to  the  credit.  If  the  mind  of  the  vendor 
as  to  giving  the  credit  was  nearly  balanced, 
and  the  jury  were  satisfied  that  this  fraudulent 
act  of  the  defendant  turned  the  scale,  and  in- 
duced him  to  part  with  the  goods,  he  who  was- 
guilty  of  the  fraud  was  properly  holden  to- 
be  answerable  for  the  consequences  thereof. 
Even  where  two  persons,  without  preconcert, 
are  guilty  of  fraudulent  misrepresentations  as 
to  the  credit  of  a  purchaser,  if  the  representa- 
tions of  both  were  necessary  to  induce  thfr 
vendor  to  part  with  his  goods,  either  might 
be  made  liable  for  the  whole  loss,  as  there  is 
BO  contribution  as  between  wrong  doers.  The 
fact  that  the  clerk  went  to  Wilson  to  obtain 
information  as  to  the  credit  of  Baker,  although 
he  had  before  seen  the  letter  of  Hickcox,  and 
after  inquiries  had  been  made  of  one  of  the- 
members  of  the  firm  to  whom  that  letter  was 
addressed,  was  of  itself  sufficient  to  authorize 
the  jury  to  conclude  he  was  not  satisfied  with 
the  recommendation,  whatever  it  might  have 
been,  which  was  contained  in  that  letter;  and 
in  the  language  of  the  judge,  that  the  mind  of 
the  vendor  was  moved  in  giving  the  credit,  by 
the  recommendation  of  the  plaintiff  through 
Wilson. 

*What  was  said  as  to  the  right  of  the  [*382 
plaintiff  to  pursue  the  property,  after  the  de- 
livery thereof  to  Baker,  on  board  the  vessel, 
while  on  its  transition  from  N.  Y.,  could  not 
have  meant  a  technical  right  of  stoppage  in 
transitu,  which  can  only  be  exercised  before- 
the  delivery  of  the  goods  to  the  purchaser. 
But  as  the  goods  in  this  case  were  obtained  by 
actual  fraud,  the  vendor  had  an  unquestion- 
able right  to  pursue  and  reclaim  them,  not 
only  on  their  transition  from  N.  Y.,  but  at  any 
time  afterwards,  until  they  got  into  the  handa 
of  a  bonafide  purchaser  without  notice  of  Ihe 
fraud.  In  this  case,  as  the  defendant  had  no- 
tice of  the  fraud  when  he  purchased  the  goods 
at  the  sheriff's  sale,  the  plaintiff  might  have 
followed  them,  or  the  proceeds  thereof,  into 
his  hands.  And  if  there  had  been  a  count  in 
trover  in  this  declaration,  there  could  have 
been  no  difficulty  in  recovering  under  that 
count  for  the  value  of  that  portion  of  the  goods 
which  actually  came  to  the  hands  of  the  de- 
fendant and  was  converted  to  his  own  use. 
See  Earl  of  Bristol  v.  Wilsmore,  2  Dow.  &  Ry., 
760;  Tamplin  v.  Addy,  8  Cow.,  289,  n. 

The  facts  in  this  case  as  detailed  in  the  bill 
of  exceptions,  were  unquestionably  sufficient, 
if  the  declaration  is  properly  framed  for  this 
purpose,  to  entitle  the  plaintiff  to  recover 
against  the  defendant,  as  a  party  to  the  fraud. 
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The  law,  I  consider  as  settled,  in  this  State, 
that  a  fraudulent  misrepresentation  or  an  in- 
tentional deception  of  the  vendor,  by  a  third 
person,  for  the  purpose  of  enabling  the  pur- 
chaser to  defraud  such  vendor  of  his  property, 
forms  a  good  ground  of  action  against  the 
party  who  is  guilty  of  making  such  misrepre- 
sentation, or  practicing  such  deceit.  It  is  a 
principle  of  natural  law,  which  is  constantly 
acted  upon  in  courts  of  justice,  to  hold  the 
accessaries,  as  well  as  the  principal  party,  an- 
swerable to  make  restitution  for  the  damages 
sustained  by  an  unlawful  or  fraudulent  act; 
and  those  are  considered  accessaries  who, 
knowingly  and  intentionally,  assist  the  princi- 
pal party  in  doing  the  unlawful  act,  or  in  per- 
petrating the  fraud.  In  this  case  the  defend- 
ant was  not  satisfied  with  advising  his  nephew 
to  do  an  act  which,  if  prosecuted  in  due  time, 
would  probably  have  sent  him  to  the  State  Pris- 
on for  obtaining  goods  by  false  pretenses;  but 
he  actually  undertook  to  aid  him  in  this  f  raud- 
383*]  ulent  *and  illegal  act.  The  letter  writ- 
ten by  the  defendant,  although  artfully  drawn, 
was,  undoubtedly,  intended  to  convey  an  im- 
pression to  the  mind  of  Wilson  that  Baker  was 
a  merchant  of  fair  standing  and  worthy  of 
credit,  who  was  going  to  N.  Y.  to  buy  goods 
in  the  ordinary  way  of  business.  By  this 
means  he  intended  to  induce  Wilson  to  hold 
him  out  as  such,  to  those  who  were  intended 
to  be  defrauded  of  their  goods,  when  the  writ- 
er, in  fact,  knew  that  he  was  in  failing  cir- 
cumstances, and  that  he  intended  to  obtain  the 
goods  of  the  N.  Y.  merchants  for  the  fraudu- 
lent purpose  of  subjecting  them  to  executions 
which  might  be  issued  on  the  defendant's  judg- 
ments; and  also,  to  enable  himself  to  com- 
promise with  his  creditors,  generally,  by  pay- 
ing them  a  certain  portion  of  their  debts.  The 
jury  have  found  that  this  deceptive  and  fraudu- 
lent letter  did  accomplish  the  object  for  which 
it  was  intended  by  the  defendant;  and  both 
reason  and  natural  justice  require  that  he 
should  be  held  liable  for  the  damage  the  plaint- 
iff has  sustained  by  that  fraud.  It  is  not  nec- 
essary that  the  defendant  should  have  had  any 
particular  individual  in  view  as  the  person 
who  was  to  be  defrauded.  Although,  if  it  had 
appeared  that  he  wrote  the  letter  with  the  in- 
tention of  defrauding  one  person,  and  Baker 
had,  without  his  consent,  used  it  to  defraud 
another,  it  is  doubtful  whether  he  could  be 
made  liable  as  an  accessary  to  that  fraud;  but 
when  it  appears  he  intended  it  should  be  used 
for  the  purpose  of  deceiving  the  persons  from 
whom  Baker  might  think  proper  to  purchase 
the  goods,  the  defendant  is  answerable  for  the 
use  which  was  made  of  the  letter,  although  he 
might  never  have  heard  of  the  plaintiff  until 
after  the  fraud  was  perpetrated.  The  observa- 
tion of  Ld.  Kenyon,  in  Scott  v.  Lara,  1  Peake, 
N.  P.,  226,  was  proper,  perhaps,  when  applied 
to  that  case.  The  declaration  there  alleged 
that  the  false  allegation,  as  to  credit,  was 
made  to  Lindo,  with  intent  to  defraud  the 
plaintiffs  and  to  induce  them  to  trust  Valen- 
tine. But  it  appeared  that  Lindo  made  the  in- 
quiry as  to  the  credit  of  Valentine,  without  in- 
forming the  defendant  that  any  person  other 
than  himself  had  any  interest  in  the  question, 
or  that  Valentine  was  about  to  deal  with  the 
plaintiff  or  any  one  else.  Neither  did  Lindo 
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communicate  to  the  *plaintiffs  the  in-  [*384 
formation  obtained.  His  Lordship  said  the 
two  circumstances  must  concur  to  sustain  the 
action;  for  it  must  appear  that  the  lie  was  told 
for  the  purpose  of  imposing  on  the  plaintiffs, 
and  that  they,  relying  on  that  information, 
were  deceived.  For  aught  that  appeared  in 
that  case,  the  defendant  might  have  supposed 
the  question  was  asked  from  mere  idle  curios- 
ity; or  his  object  might  have  been  to  defraud 
Lindo  only,  without  knowing  that  any  other 
person  was  likely  to  be  injured  by  the  false 
affirmation.  But  where  a  party  plans  a  delib- 
erate fraud,  and  furnishes  the  means  to  anoth- 
er person  to  carry  that  plan  into  effect  upon 
some  one  of  a  particular  class  of  persons,  as  in 
this  case,  it  is  idle  to  contend  that  he  is  not 
answerable  for  the  consequences,  because  he 
did  not  know  upon  what  particular  individ- 
uals of  the  class  the  fraud  would  be  perpe- 
trated. 

The  only  remaining  questions,  therefore,  are, 
whether  the  declaration  in  this  case  is  properly 
framed  to  meet  the  proof  given  on  the  trial; 
and  whether  it  is  sufficient  in  substance,  after 
verdict,  to  sustain  an  action.  The  first  count 
is  upon  a  false  and  deceitful  affirmation  by  the 
defendant  to  the  plaintiff,  that  Baker  was  a 
person  worthy  of  credit,  and  safely  to  be  trust- 
ed. This  count,  in  itself,  contains  a  good 
cause  of  action,  but  I  think  the  proof  on  the 
trial  did  not  support  it,  and  that  if  there  had 
been  no  other  count  in  the  declaration,  it 
would  have  been  the  duty  of  the  judge  to  have 
granted  the  motion  for  a  nonsuit.  If,  there- 
fore, both  the  other  counts  of  the  declaration 
are  so  defective  in  substance  as  not  to  be  cured 
by  the  verdict,  it  is  not  a  case  in  which  the 
court  could  have  authorized  the  verdict  to  be 
amended,  by  entering  it  upon  the  first  count 
only.  The  proof,  however,  was  sufficient  to 
establish  everything  which  the  plaintiff  had 
alleged  in  the  second  and  third  counts  of  his 
declaration.  And  as  the  question  as  to  the 
goodness  of  those  counts  does  not  arise  upon 
the  motion  for  a  new  trial  upon  the  bill  of  ex- 
ceptions, the  decision  of  the  Supreme  Court  in 
denying  that  motion  with  costs,  was  correct, 
and  should  be  affirmed. 

But  there  was  also  a  motion  in  arrest  of  judg- 
ment, and  in  considering  that  motion,  we  must 
lay  out  of  view  everything  that  took  place  at 
the  trial,  and  examine  the  declaration,  in  con- 
nection *with  the  general  verdict  of  the  [*385 
jury,  in  the  same  manner  as  if  this  bill  of  ex- 
ceptions was  not  contained  in  the  record;  and  as 
general  damages  have  been  assessed,  if  either 
of  the  counts  of  the  declaration  is  so  defective, 
that  no  proof,  which  we  can  properly  presume 
from  the  verdict,  to  have  been  given  under  the 
same,  would  constitute  a  good  cause  of  action, 
the  decision  of  the  Supreme  Court  in  refusing 
to  arrest  the  judgment,  must  be  reversed;  but 
if  the  evidence  given  at  the  trial  was  equally 
applicable  to  counts  which  are  good,  as  to  those 
which  are  defective  in  substance,  we  may  send 
the  cause  back  to  the  Supreme  Court,  with  lib- 
erty to  the  plaintiff  to  apply  for  an  amendment 
of  the  posUa,  by  the  judge's  notes,  or  by  the 
evidence  as  stated  at  length  in  the  bill  of  ex- 
ceptions; and  to  enter  the  verdict  and  judgment 
in  his  favor  upon  the  good  counts  only. 

In  deciding  whether  there  was  such  a  defect 
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in  substance  in  the  declaration  as  rendered  a 
judgment  thereon  in  favor  of  the  plaintiff  er- 
roneous, it  was  at  the  common  law,  material  to 
inquire  whether  the  question  arose  upon  de- 
murrer.or  after  judgment  by  default,  or  wheth- 
er it  arose  after  verdict.  Many  defects  which 
in  the  first  case  would  have  rendered  the  dec- 
laration bad,  in  substance,  would  be  cured  by 
a  verdict.  Defects  of  this  kind  are  now  em- 
braced by  the  7th  section  of  the  title  of  the  Re- 
vised Statutes  Relative  to  the  Amendment  of 
Pleadings  and  Proceedings  in  Civil  Cases.  2 
R.  S. ,  424.  The  9th  subdivision  of  that  section 
provides,  that  the  judgment  upon  a  verdict 
shall  not  be  stayed,  nor  shall  the  same  be  re- 
versed, for  the  omission  of  any  allegation  of 
averment  of  any  matter  without  proving  which 
the  jury  ought  not  to  have  given  such  verdict. 
This  embraces  the  same  class  of  defects  which 
were  cured  by  a  verdict  at  the  common  law — 
the  principle  of  which  was  equally  broad  in 
this  respect,  As  the  jury  ought  not  to  give  a 
verdict  for  the  plaintiff  unless,  upon  the  trial, 
he  succeeds  in  proving  every  material  fact  and 
circumstance  alleged  in  the  declaration,  or 
which  might  be  fairly  implied  from  what  is 
there  alleged,  the  court,  after  verdict,  will  in- 
tend or  presume  that  such  facts  and  circum- 
stances, omitted  or  defectively  stated  in  the 
386*]  pleadings,  were  proved  on  the  *trial. 
But  it  is  the  duty  of  the  jury  to  give  a  verdict 
for  the  plaintiff,  if  he  proves  everything  alleged 
in,  or  which  may  be  implied  from  the  declara- 
tion; and  therefore,  if  the  plaintiff  totally  omits 
to  state  a  good  title  or  cause  of  action,  even  by 
implication,  matters  which  are  neither  stated 
or  implied,  need  not  be  proved  at  the  trial,  and 
there  is  no  room  for  intendment  or  presump- 
tion; as  the  intendment  must  arise  from  the 
verdict,  when  considered  in  connection  with 
the  issue  upon  which  that  verdict  was  given. 
See  2  Tidd.Pr.,  9  Lond.  ed.,  919  ;  Jackson  v. 
Pesked,  1  Maule  &  S.,  234.  There  is  no  doubt, 
in  the  present  case,  that  the  second  and  third 
counts  of  the  declaration  would  have  been  bad 
on  general  demurrer;  because  the  plaintiff  has 
wholly  omitted  to  state,  except  by  inference, 
in  what  manner  Wilson  was  induced  by  the 
defendant  to  assist  Baker  to  obtain  the  goods 
on  credit;  and  it  only  appears  by  implication, 
that  the  assistance  which  Wilson  was  induced 
to  render,  and  did  render,  was  by  recommend- 
ing him  as  worthy  of  credit.  It  does,  however, 
sufficiently  appear,  by  inference,  that  the  assist- 
ance which  Wilson  "rendered  to  Baker  in  pro- 
curing the  goods  on  credit,  at  the  instance  of 
the  defendant,  was  by  representing  him  as  a 
person  worthy  of  trust  and  credit ;  and  if  this 
was  the  only  defect  in  the  declaration,  I  think 
it  would  have  been  cured  by  the  verdict,  upon 
the  principles  which  I  have  before  stated.  But 
there  is  one  material  averment  contained  in  the 
first  and  third  counts  which,  from  carelessness 
or  otherwise,  is  wholly  omitted  in  the  second 
count.  All  the  cases  of  this  kind,  against  third 
persons,  who  are  not  personally  interested  in 
the  transaction  to  which  the  false  affirmation 
or  improper  concealment  relates,  go  upon  the 
ground  that  the  defendant  has  practised  an  in- 
tentional deception  upon  the  plaintiff  for  the 
purpose  of  doing  him  an  injury.  It  is  neces- 
sary, therefore,  that  the  plaintiff  should  aver 
that  the  false  representation  was  made,  or  the 
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truth  suppressed,  with  an  intention  to  deceive 
and  defraud;  and  that  allegation  must  also  be 
proved^  to  the  satisfaction  of  the  jury,  on  the 
trial.  The  fact  that  the  defendant  knew  that 
the  plaintiff  was  about  to  part  with  his  goods 
on  the  faith  of  his  representation,  might,  I  ad- 
mit, be  presumptive  evidence  of  an  intention 
to  deceive  and  defraud ;  but  it  would  be  a  mere 
presumption  of  fact,  *which  might  be  [*387 
rebutted  by  other  facts  and  circumstances,  if 
the  intention  to  deceive  was  averred  in  the  dec- 
laration so  as  to  constitute  a  material  part  of 
the  issue  to  be  tried  between  the  parties.  I 
think  the  second  count  is  defective  in  substance, 
for  the  want  of  such  an  averment ;  and  that 
this  defect  is  not  cured  by  the  verdict. 

Although  both  of  these  counts  were  objected 
to  as  defective,  upon  the  motion  in  arrest  of 
judgment,  yet  it  is  evident,  from  the  report  of 
the  case  in  the  court  below,  that  the  defects 
were  not  pointed  out  with  much  particularity 
by  the  counsel.  The  attention  of  the  court  was 
principally  directed  to  the  question  as  to  the 
plaintiff's  right  to  recover,  upon  the  facts  act- 
ually proved  at  the  trial.  It  is,  therefore,  not 
surprising  that  these  defects,  particularly  the 
one  in  the  second  count  to  which  I  have  alluded, 
should  have  been  overlooked  by  the  Chief  Jus- 
tice, who  delivered  the  opinion  of  the  Supreme 
Court.  I  did  not  myself  discover  the  want  of 
that  necessary  averment  in  the  second  count 
until  after  the  close  of  the  argument  of  the 
cause  in  this  court.  I  regret  that  it  is  not  in 
my  power  to  sustain  the  recovery  in  this  case, 
as  it  appears  from  the  bill  of  exceptions  that  a 
most  gross  fraud  has  been  practiced  upon  the 
plaintiff,  and  that  the  defendant  has  pocketed 
the  proceeds  of  that  fraud  ;  but  if  the  other 
members  of  this  court  should  agree  with  me  in 
supposing  the  defect  in  the  second  count  is  not 
cured  by  the  verdict,  the  decision  of  the  Su- 
preme Court  in  denying  the  motion  in  arrest 
of  judgment  must  be  reversed,  on  this  ground. 
But  if  the  majority  of  the  court  consider  the 
evidence  sufficient  in  substance  to  sustain  the 
action,  and  that  the  defects  in  the  second 
count  are  cured  by  the  verdict,  I  think  we 
should  send  the  cause  back  to  the  Supreme 
Court,  with  liberty  to  the  plaintiff  to  amend 
his  postea,  and  to  have  a  proper  judgment  en- 
tered on  the  good  counts. 

By  Senator  Beardsley.  It  was  contended, 
on  the  argument  of  this  cause,  that  an  action 
could  not  be  sustained  for  fraudulently  repre- 
senting a  man  worthy  of  credit,  whereby  he 
obtained  credit  and  thus  was  enabled  to  cheat 
the  person  upon  whose  credulity  he  had  prac- 
ticed; in  other  words,  that  the  principle  estab- 
lished in  Panley  v.  Freeman,  3  T.  R.,  51,  which 
*had  repeatedly  been  recognized  bythe[*388 
Supreme  Court  of  this  State  and  other  Ameri- 
can courts,  had  never  been  adopted  by  this 
court. 

The  very  able  opinion  of  the  Supreme  Court 
on  this  part  of  the  case  renders  it  unnecessary 
to  discuss  this  question  to  any  considerable 
extent,  or  to  review  the  authorities.  I  fully 
concur  in  the  correctness  of  the  principle,  that 
a  person  making  a  false  (epresentation  as  to 
the  credit  of  a  third  person,  knowingly  and 
with  an  intention  to  defraud,  is  equally  liable 
where  damages  ensue  as  he  who  makes  a  fraud- 
ulent representation  in  regard  to  the  soundness 
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or  qualities  of  personal  property.  The  latter 
proposition,  I  believe,  has  never  been  doubted, 
and  it  appears  to  me  that  the  same  principle 
will  as  well  sustain  the  one  as  the  other  ;  and 
in  regard  to  personal  property,  the  books  are 
full  of  authorities  that  the  fraudulent  suppres- 
sion of  facts,  where  damages  ensue,  is  equally 
actionable  as  a  false  and  fraudulent  represen- 
tation. Our  Statute  against  Obtaining  Goods 
by  False  Pretenses,  and  rendering  a  party  lia- 
ble to  indictment  and  severe  punishment  as  a 
criminal,  proceeds  on  a  recognition  of  this 
principle;  and  surely,  if  a  party  may  be  crim- 
inally punished  for  fraud,  it  is  not  carrying 
the  principle  to  an  unreasonable  extent  to  hold 
him  responsible  in  damages,  where  he  has 
knowingly  and  intentionally  defrauded,  or 
aided  another  to  commit  a  fraud. 

I  fully  concur  in  the  sentiment  of  the  circuit 
judge,  which  was  recognized  by  the  Supreme 
Court,  that,  to  maintain  the  action,  it  was  not 
necessary  that  the  fraud  complained  of  was  the 
only  inducement  to  the  credit.  If  such  fraud- 
ulent representation  or  fraudulent  suppression 
of  facts  in  the  language  of  the  circuit  judge 
moved  the  party  to  give  credit  and  to  part  with 
his  goods,  it  was  sufficient  to  render  the  de- 
fendant liable.  Nor  does  it  lie  with  a  party 
who  has  been  guilty  of  fraudulent  representa- 
tions, whereby  a  credit  has  been  improvidently 
given,  to  say  that  the  party  practiced  upon  did 
not  exercise  due  diligence — that  he  too  readily 
yielded  to  the  suggestions  and  became  the  dupe 
of  those  who  intended  to  deceive  him.  If  he 
has  been  over  credulous,  it  is  no  justification 
to  the  party  who  has  practiced  a  fraud,  that  a 
more  wary  adversary  would  have  avoided  it. 
389*]  Nor  does  it,  in  my  opinion,  change  *the 
character  of  the  transaction  in  this  case,  or  the 
right  of  the  plaintiff  below  to  recover,  whether 
the  fact  be  that  Addington's  letter  first  induced 
an  assent  on  the  part  of  Allen  to  sell,  or  subse- 
quently to  part  with  the  possession  by  a  deliv 
ery  of  the  goods,  or  eventually  prevented  his 
pursuit  to  reclaim  the  possession  which  he  had 
a  right  to  do  if  he  had  been  deceived  and  de- 
frauded, and  thus  to  disaffirm  the  contract. 

I  will  not  further  pursue  this  part  of  the 
case,  but  will  proceed  to  inquire  whether  a 
fraud  has  been  committed  by  the  defendant. 
And  here  I  might  repose  myself  on  the  finding 
of  the  jury,  which,  upon  authorities  uniform 
and  abundant,  sustains  the  proposition  that 
where  the  question  is  fraud  or  no  fraud,  it  is 
peculiarly  the  province  of  the  jury  to  settle  the 
facts;  and  no  court  should  interfere  with  such 
finding,  unless  the  verdict  is  so  strongly  against 
evidence  as  to  raise  the  presumption  of  preju- 
dice or  gross  misapprehension  on  the  part  of 
the  jury,  and  thus  afford  an  excuse  for  a  new 
trial.  But  I  will  not  stop  and  say  that  the  ver- 
dict is  conclusive,  but  notice  some  of  the  lead- 
ing facts  proved  on  the  trial,  which  are  per- 
fectly satisfactory  to  my  mind  that  no  intelli- 
gent jury  could,  on  the  evidence  offered,  give 
a  verdict  acquitting  Addington  of  fraud.  In 
arriving  at  the  conclusion  that  Addington  was 
guilty,  the  jury,  undoubtedly,  took  into  con- 
sideration that  George  W.  Baker,  the  acquaint- 
ance, as  Addington  called  him  in  his  letter, 
was  a  nephew;  that  he  had  been  established  in 
business  by  Addington  for  several  years;  that 
Addington,  from  time  to  time,  had  taken  judg- 
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ments  against  him,  which  he  kept  in  force  for 
the  full  amount,  notwithstanding  the  sale  of 
327  barrels  of  beef  and  3,700  pounds  of  tallow, 
worth  $1,931,  according  to  Baker's  testimony; 
that  Baker  was  indebted  for  cattle  to  the 
amount  of  $1,000  when  he  disposed  of  the 
beef ;  that  he  was  indebted  to  a  considerable 
extent  in  Buffalo,  and  was  owing  $3,500  or 
$4,000  in  Albany;  that  this  acquaintance  called 
on  his  uncle  Addington,  on  his  way  to  N.  Y., 
staying  with  him  not  more  than  an  hour,  as  he 
represents — in  the  course  of  that  hour,  in  an- 
swer to  an  inquiry  of  Addington,  told  him  he 
was  "getting  along  tolerably  well,"  but  said 
nothing,  according  to  his  own  testimony,  that 
should  induce  Addington  to  believe  his  affairs 
less  prosperous  than  they  had  *been,  [*39O 
and  no  conversation  was  had  relative  to  his  ob- 
taining goods  in  N.  Y.  with  a  view  of  subject- 
ing them  to  Addington's  claim,  or  of  satisfying 
his  debt — this  is  Baker's  statement;  and  yet  it 
appeared,  from  the  testimony  of  Theop'hilus 
Steel,  that  shortly  after  Baker  left  Paris  forN. 
Y.,  Addington  said  "Baker  must  fail,"  and 
that  he  had  advised  him  "to  go  to  N.  Y. 
and  get  what  goods  he  could;  that  his  affairs 
were  so  deranged  that  he  could  not  get  along." 
Addington  justified  this  as  a  "judicious  and 
moral"  course,  and  said  Baker  owed  him  a  con- 
siderable sum,  and  he  would  be  able  to  get  his 
pay,  and  Baker,  he  thought,  would  have 
enough  to  compromise  with  his  creditors.  This 
testimony  was  fully  corroborated  by  Mrs.  Steel 
and  Pamela  Hall,  who  heard  Addington  say 
that  Baker  was  gone  to  N.  Y.  after  goods;  that 
he  was  to  get  trusted  for  all  he  could;  that  he 
could  not  get  along  in  business — he  must  fail; 
that  he,  Addington,  had  advised  him  to  go  to 
N.  Y.  and  run  in  debt  all  he  could,  for  he 
might  as  well  fail  for  something  as  nothing. 
These  facts,  showing  the  original  intention  of 
Baker  and  Addington  to  cheat  and  defraud 
somebody  the  jury  had  before  them  and,  un- 
doubtedly, believed  the  whole  the  result  of  a 
preconcerted  plot,  and  the  facts  well  warranted 
that  conclusion.  But  they  had  more  than  this, 
because  abundant  proof  was  furnished,  show- 
ing the  subsequent  conduct  of  the  uncle  and 
acquaintance  to  be  precisely  such  as  might  be 
expected  to  result  from  such  a  corrupt  combina- 
tion. Baker  and  Addington  met  in  Albany,  as 
Baker  swore  he  expected  they  would,  and  no 
doubt,  the  jury  believed  this  was  by  precon- 
cert, as  it  was  found  necessary  for  Addington 
to  make  advances  to  enable  his  acquaintance 
to  get  his  goods  through  the  city,  and  to  get 
off  himself.  It  was  then  too  early  for  Adding- 
ton to  resort  to  his  executions,  as  it  would  have 
been  too  apparent  on  the  face  of  the  transac- 
tion that  the  whole  was  a  fraudulent  device.  It 
was,  therefore,  necessary  to  have  the  goods 
sent  on  to  Baker's  stores  in  Aurora  and  Wales, 
where  Addington  shortly  appeared  with  his 
executions,  having  let  them  rest,  as  he  told 
Havens,  as  long  as  he  could,  as  Baker  was  in- 
solvent. In  addition  to  this,  Addington  wished 
the  sheriff  to  sell  the  goods  in  large  lots,  un- 
doubtedly that  they  might  be  purchased  by 
him  *and  his  brother  at  better  ad  van-  [*39 1 
tage  than  in  small  parcels.  Baker  was  then 
put  or  left  in  possession,  to  sell  out  the  goods 
for  his  uncle,  and  Addington  immediately  set 
about  to  effect  a  compromise  for  his  acquaint 
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ance,  as  he  had  intimated  to  Steel  might, 
probably,  be  done,  in  his  conversation  a  few 
months  before.  Here,  most  surely,  was  evi- 
dence enough  to  justify  the  jury  in  believing 
that  the  whole  was  the  result  of  a  premeditated 
design  on  the  part  of  Addington  and  Baker. 
They  could  not  rationally  have  come  to  a  differ- 
ent conclusion,  and  this,  too,  without  relying 
upon  the  suspicious  circumstances  testified  to 
by  other  witnesses.  In  this  conclusion,  I  grant 
that  they  disregarded  the  principal  part  of  Ba- 
ker's testimony,  and  it  was  right  that  they 
should  do  so.  He  was  contradicted  by  Wilson 
and  Havens;  he  had  imposed  upon  Hickcox  in 
obtaining  a  letter  of  credit  without  disclosing 
his  insolvency;  he  had  equivocated  to  Havens 
in  answer  to  a  question  as  to  how  much  he 
owed  in  Albany,  by  telling  him  that  he  owed 
Starr  $1,500,  when  he  in  fact  owed  him  $2,200 
and  was  owing  other  debts  in  Albany,  amount 
ing,  in  the  whole,  to  $3,500  or  $4,000.  In  ad- 
dition to  all  this,  he  had  contracted  debts  in 
N.  Y.  to  about  $4,000,  when  he  knew  that  he 
was  utterly  unable  to  pay  for  the  goods  he  ob- 
tained. Now,  without  necessarily  relying  upon 
the  palpable  contradictions  between  him  and 
other  witnesses,  I  confess  that  were  I  sitting  as 
a  juror,  I  should  feel  a  strong  repugnance  to 
believe  such  a  man,  even  if  uncontradicted; 
and  most  certainly  I  should  not,  where  he  had 
purposes  to  subserve  by  misrepresentation. 
The  jury  were  right  in  disregarding  his  testi- 
mony; his  conduct  had  been  such,  and  his  tes- 
timony such,  as  not  to  entitle  him  to  belief. 
Viewing  the  whole  then,  as  I  suppose  the  jury 
did,  as  a  premeditated  device  between  the  un- 
cle and  nephew  to  defraud,  let  us  for  a  mo- 
ment look  at  the  letter  to  Wilson.  Those  who 
believed  that  Addington  and  Baker  intended 
to  cheat,  would  not  expect  a  letter  recommend- 
ing Baker  as  being  worthy  of  credit.  Such  a 
letter  would  defeat  its  object,  as  it  would  at 
once  render  Addington  liable,  on  showing  that 
he  knew  that  Baker  was  insolvent ;  and  Ad- 
dington was  lawyer  enough  to  know  it  would 
not  answer  to  write  such  a  letter.  Nor  would 
it  do  to  state  that  he  had  three  heavy  judg- 
392*]  ments  *against  Baker,  ready  to  be  put 
in  force  against  any  property  he  might  pur- 
chase Such  a  disclosure  would  have  destroyed 
Baker's  credit,  and  defeated  the  object  at  once. 
The  jury  believed  that  Addington's  object  in 
writing  was  to  give  Baker  credit,  and  they  had 
no  right  to  expect  a  letter  that  would  have  a 
contrary  tendency.  It  was  perfectly  in  char- 
acter with  the  plot,  to  write  a  letter  that  should 
have  a  tendency  to  induce  credit,  and  not  ren- 
der the  writer  liable.  It  must  be  ambiguous; 
a  nephew,  who  had  been  started  and  continued 
in  business  for  years,  must  coldly  and  cautious- 
ly be  turned  into  an  acquaintance.  "  The  bear- 
er, Mr.  Baker,  is  the  man  who  I  informed  you, 
when  at  Utica,  I  had  agreed  with  for  beef,  and 
would  drive  to  the  Palmyra  establishment;  he 
has  had  327  barrels  packed  there,  marked  with 
my  name,  and  forwarded  to  your  yard  the  beef 
I  have  purchased."  And  again  :  "Mr.  Baker 
is  going  to  your  place  to  purchase  goods  ;  he 
has  been  a  merchant  some  time  at  Aurora, 
Erie  Co.;  has  bought  his  goods  at  Buffalo, 
UUca  and  elsewhere  heretofore.  Any  assist- 
ance you  may  give  him  by  way  of  buying 
would  be  thankfully  acknowledged,  he  being 
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an  acquaintance  of  mine."  This  letter  was 
probably  all  true,  and  yet  it  was  well  calcu- 
lated to  effect  its  object — to  give  Baker  credit 
when  it  must  be  conceded  he  was  unworthy  of 
credit.  It  speaks  of  him  as  a  merchant  who 
for  some  time  had  been  in  business  ;  it  shows 
him  as  a  man  of  some  consequence  in  his  way, 
as  having  packed  327  barrels  of  beef — a  man 
of  whom  Addington  had  spoken  when  at  Utica; 
and,  in  effect,  solicits  or  invites  Wilson's  assist- 
ance by  way  of  buying.  This  letter  was  ad- 
mirably adapted  to  inspire  confidence,  and  yet 
to  avoid  responsibility.  It  was  calculated  to 
secure  the  co-operation  of  Wilson,  to  impose 
upon  and  betray  his  confidence,  and  was  using 
him  for  the  basest  purposes  ;  and,  in  my  esti- 
mation, was  more  reprehensible,  in  a  moral 
point  of  view,  than  a  direct  recommendation 
of  Baker.  Now  what  would  have  been  Wil- 
son's conclusion  on  receiving  this  letter?  What 
would  have  been  the  conclusion  of  any  man  of 
business,  who  had  received  such  a  letter  from 
a  man  for  whom  he  was  doing  business,  and 
in  whom  he  placed  confidence?  I  hesitate  not 
to  say  that  it  would,  with  most  men,  and  men, 
too,  of  sagacity  *and  discernment,  have  [*393 
inspired  confidence,  and  would  have  been  about 
as  effectual  in  giving  credit  as  an  express  rec- 
ommendation. Could  any  man,  whose  stand- 
ard of  morals  not  entirely  debased,  solicit  the 
assistance  of  another,  "  by  way  of  buying,"  for 
a  man  known  to  the  writer  as  utterly  insolvent, 
and  about  to  stop  payment — a  man  whom  he 
had  advised  to  get  all  the  goods  he  could  on 
credit,  that  the  writer  might  avail  himself  of 
them  for  the  satisfaction  of  his  own  debt,  and 
who  stood  ready  to  pounce  upon  them  with  his 
three  executions  ?  I  answer  no.  An  honest 
man  could  not  have  written  such  a  letter,  with- 
out disclosing  the  facts  that  Baker  was  insolv- 
ent and  largely  indebted;  and  yet  it  was  con- 
tended, on  the  argument,  that  this  letter  was 
"a  fair  business  transaction."  I  do  not  think 
so;  and  the  jury,  in  my  opinion,  could  have 
come  to  no  other  conclusion  than  against  the 
purity  of  the  writer's  intentions.  Had  Wilson 
given  credit  to  Baker  after  receiving  this  let- 
ter, can  any  one  doubt  that  Addington  would 
have  been  responsible?  I  should  imagine  not. 
And  how  can  it  be  otherwise  with  Allen,  if  he 
was  induced  to  give  credit  from  what  Wilson 
said  on  the  subject?  I  think  there  is  no  differ- 
ence in  principle.  Wilson  informed  Havens, 
Allen's  clerk  (which  I  hold  was  the  same  as  if 
he  had  informed  Allen  personally),  that  he  had 
received  a  letter  from  Addington,  and  from 
information  derived  from  him  relative  to  Ba- 
ker, and  with  his  knowledge  of  Addington,  he 
would  sell  to  Baker,  if  he  were  selling  goods. 
Now  Wilson  was  doing  precisely  what  Adding- 
ton desired  and  intended;  he  was  assisting  him 
in  the  way  of  buying;  he  was  giving  him  cred- 
it which  he  never  would  have  done  had  he 
known  of  the  existence  of  the  judgments  and 
Baker's  insolvency. 

But  it  was  contended,  on  the  argument,  that 
the  evidence  was  not  sufficient  to  warrant  the 
assumption  that  Allen  gave  credit  to  Baker  in 
consequence  of  this  letter.  The  first  answer  is, 
that  the  question  was  fairly  submitted  to  the 
jury,  whose  province  it  was  to  pass  upon  it, 
ancf  who  have  found  the  fact  that  this  letter 
did  induce  credit.  It  is  not  proved  that  Allen 
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or  his  clerk  saw  it  before  the  sale,  nor  is  it  nec- 
essary that  they  should  have  seen  it.  Wilson 
394*]informed  Havens  that  he  *had  received 
the  letter,  and  that  it  had  inspired  confidence 
that  Baker  was  worthy  of  credit;  and  Havens 
swears  expressly  that  he  "  took  a  recommenda- 
tion from  Wilson,  who  stated  that  he  had  re- 
ceived a  letter  from  Addington,  and  on  that 
recommendation,  he  sold  the  goods."  Allen  be- 
ing out  and  in  while  Baker  was  buying  the 
goods.  Again;  Havens  swears  "  that  the  rea- 
son Allen  did  not  follow  the  goods  was  in  con- 
sequence of  the  favorable  impression  from 
Wilson."  The  question,  therefore,  whether  the 
letter  induced  the  credit,  should  be  considered 
-at  rest,  as  the  jury  have  found  the  fact;  and  I 
am  not  dissatisfied  with  their  finding. 

What  I  have  said  will,  in  a  great  measure,  su- 
persede the  necessity  of  remarking  at  large  on 
the  motion  for  a  nonsuit  at  the  trial.  The  mo- 
tion was  made  on  several  grounds:  first,  that 
the  letter  of  Addington  contained  no  false  rec- 
ommendations of  Baker  as  a  man  worthy  of 
credit,  and  was  not  written  for  the  purpose  of 
defrauding  the  plaintiff,  who  was  not  known 
to  Addington.  It  is  not  contended  that  the 
recommendation  was  false,  but  that  it  fraud- 
ulently suppressed  important  facts;  and  it  was 
a  fair  question  for  the  jury,  whether  the  letter 
was  not  intended  to  defraud  some  one;  and  if 
it  was  for  a  general  fraudulent  intent,  the 
writer  was  equally  responsible  as  for  a  partic- 
ular intent.  The  two  other  grounds  on  which 
A  nonsuit  was  asked  to  be  granted  I  have  al- 
ready discussed,  and  have  come  to  the  conclu- 
sion that  it  was  of  no  consequence  whether 
the  letter  was  seen  by  Allen,  so  long  as  he  was 
influenced  by  it,  through  Wilson,  to  give  cred- 
it; and  information  from  Wilson  to  Havens, 
the  clerk,  was  in  effect  information  to  the 
plaintiff,  and  supported  the  allegation  in  the 
•declaration  that  the  information  was  commu- 
nicated to  Allen. 

This  action,  if  sustainable  at  all,  was  most 
-clearly  one  in  which  smart  money  ought  to  be 
allowed.  It  was  wholly  a  question  for  the  jury, 
and  their  verdict  should  not  be  disturbed  un- 
less the  damages  were  grossly  excessive. 

The  next  and  only  remaining  question  in 
the  present  state  of  the  cause  is,  the  important 
point  whether  the  declaration  is  such  as  to 
uphold  the  judgment.  I  have  not  deemed  it 
necessary  to  cite  authorities;  they  are  well 
collected  and  arranged  in  the  opinion  of  the 
395*]  Supreme  Court.  The  general  rule  *in 
relation  to  declarations  is  this:  where  the  decla- 
ration discloses  no  right  of  action,  the  judg- 
ment will  be  reversed;  where  there  are  sev- 
eral counts,  some  good  and  some  bad,  a  nolle 
prosequi  may  be  entered  on  the  counts  that  are 
vicious,  and  judgment  may  be  entered  on  the 
others;  but  if  a  general  judgment  is  entered 
where  there  is  a£ad  count,  the  judgment  will  be 
reversed.  I  am  free  to  admit  that  the  declara- 
tion in  the  present  cause  is  unskillfully  drawn. 
It  would,  probably,  have  been  held  bad  on 
special  demurrer,  and  possibly  it  might  have 
been  so  held  on  a  general  demurrer  to  the  sec- 
ond count,  but  my  impression  is,  that  a  gen- 
•eral  demurrer  would  not  have  overturned  it — 
my  remarks  shall  be  confined  to  that  count, 
for  that  is  considered  most  defective  by  the 
counsel  for  the  plaintiff  in  error.  The  ques- 
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tion  is,  whether  that  count  will  sustain  the 
judgment;  whether  it  is  rendered  good  by  the 
verdict,  if  defective  before;  and  not  whether 
it  would  have  been  good  on  general  demurrer. 
A  verdict  will  not  cure  a  defective  right,  but 
it  will  cure  a  right  defectively  or  imperfectly 
set  out;  or,  in  other  words,  if  the  declaration 
contains  the  substance  of  a  right  of  action,  al- 
though imperfectly  set  forth,  yet,  after  verdict, 
it  is  cured  and  is  good,  to  uphold  the  judg- 
ment; because  the  court  will  presume  that  all 
defects  were  supplied  by  proof, before  the  jury 
would  have  found  or  the  judge  have  sanc- 
tioned the  verdict.  Let  us  for  a  moment  look 
at  this  second  count.  The  substance,  as  I  un- 
derstand it,  is  this:  that  Addington,  by  a  letter 
to  Wilson,  encouraged  him  to  assist  Baker  to 
procure  goods  on  credit  in  N.  Y.,  he,  Adding- 
ton, knowing  that  Baker  was  unworthy  of 
trust  and  credit,  and  largely  indebted  to  him- 
self; that  Wilson  did  in  that  behalf  assist  Ba- 
ker to  procure  goods  upon  the  credit  of  the 
plaintiff;  and  that  the  plaintiff,  confiding  in 
and  giving  credit  to  the  letter  and  representa- 
tions made  by  Wilson  at  the  instance  of  Ad- 
dington, and  believing  the  same  true,  did  sell 
divers  goods  of  the  value  of  $2,000,  on  such 
trust  and  credit,  to  Baker;  whereas,  in  truth, 
at  the  time  the  defendant  wrote  the  letter, 
Baker  was  not  a  person  safely  to  be  trusted, 
and  was  largely  indebted  to  the  defendant,  all 
of  which  was  known  to  him;  and  the  plaint- 
iff avers  that  the  defendant  falsely  and  fraud- 
ulently deceived  and  caused  the  plaintiff  to  be 
*deceived  in  this;  that  at  the  time  of  [*396 
writing  the  letter,  and  at  the  time  of  the  sale 
and  delivery  of  the  goods,  Baker  was  unworthy 
of  credit,  and  not  safely  to  be  trusted, but  was 
largely  indebted  to  the  defendant,  all  of  which 
he  knew;  by  reason  of  which  fraudulent  as- 
sertions, representations  and  letter,  the  plaint- 
iff has  been  deceived  and  imposed  upon,  and 
has  wholly  lost  his  goods.  Now,  it  appears  to 
me,  that  however  unskillfully  this  declaration 
has  been  drawn,  this  count  contains  in  sub- 
stance a  good  right  of  action,  and  after  verdict 
should  sustain  the  judgment.  It  alleges  that 
the  defendant  encouraged  Wilson  to  aid  Baker 
in  obtaining  credit,  knowing  that  Baker  was 
largely  indebted  and  unworthy  of  credit;  that 
Wilson  did  assist  him  to  obtain  goods  of  the 
plaintiff,  who,  from  the  representations,  be- 
lieved Baker  worthy  of  credit,  when  the  de- 
fendant knew  Baker  to  be  indebted  and  un- 
worthy of  credit,  whereby  the  plaintiff  was 
deceived  and  defrauded  of  his  goods.  Here, 
most  clearly,  is  an  allegation  of  fraud  on  the 
part  of  Addington,  and  damage  on  the  part  of 
Allen,  growing  out  of  that  fraud:  and  these 
two  allegations  are  always  the  substantive 
charges  in  this  class  of  actions.  The  circum- 
stances are  partly  set  out  and  the  residue  sup- 
plied by  proof,  as  we  are  to  hold  after  verdict. 
The  declaration  then,  in  my  judgment,  is  suf- 
ficient after  verdict;  and  the  proof  abundantly 
sustained  the  allegations  in  the  declaration, 
and  justified  the  verdict. 

I  should  indeed  regret,  if  in  this  court  of 
dernier  retort,  constituted  for  the  protection  of 
the  rights  and  property  of  the  citizen  and  to 
sustain  the  great  principles  of  justice  between 
man  and  man,  the  substance  in  controversy 
between  parties  should  be  sacrificed  to  form". 
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Technical  rules,  I  admit,  must  be  preserved; 
but  they  more  properly  belong  to  subordinate 
tribunals  than  to  this  court  of  last  resort.  Par- 
ties, before  they  arrive  in  this  court,  have  op- 
portunities, in  almost  every  stage  of  the  pro- 
ceedings, to  raise  and  avail  themselves  of  tech- 
nical objections.  Here  they  should  not  be 
encouraged  or  suffered  to  prevail,  if  we  have  a 
substance  sufficient  to  sustain  the  superstruct- 
ure. The  jury,  who  have  passed  upon  the 
facts,  have  pronounced  Addington  guilty  of  a 
base  fraud ;  and  the  Supreme  Court  have  ap- 
proved of  the  verdict,  and  have  said  that  the 
397*]  *law  supports  the  action;  and  that  the 
declaration  is  sufficient  to  sustain  the  judg- 
ment, and  that,  too,  upon  technical  rules.  I 
cannot  consent  to  suffer  the  defendant  to  es- 
cape from  what  I  consider  a  most  righteous 
retribution,  by  means  of  legal  subtileties  that 
might  or  might  not  have  been  available  at  an 
earlier  day  and  in  another  tribunal,  had  they 
been  raised  for  decision  by  demurrer.  That 
time  has  gone  by,  and  after  "he  has  been 
weighed  in  the  balance  and  found  wanting," 
by  a  jury  of  his  country,  he  shall  not,  with  my 
consent,  go  "un whipped  of  justice''  in  this 
court,  upon  strained  technical  objections.  I 
am,  therefore,  for  affirming  the  judgment  of 
the  Supreme  Court. 

By  Senator  Edmonds.  Upon  the  question 
of  granting  a  new  trial  in  this  case,  there  does 
not  appear  to  me  to  be  much  difficulty. 

The  circuit  judge  very  properly  refused  the 
nonsuit.  "Whether  the  letter  of  Addington  con- 
tained  any  false  recommendation  of  Baker,  as 
a  man  worthy  of  credit,  and  was  written  for 
the  purpose  of  defrauding  Allen,  was  a  ques- 
tion very  rightfully  submitted  to  the  jury. 
And  whether  that  letter  was  ever  seen  by  Al- 
len, or  any  one  acting  for  him,  was  entirely 
immaterial,  if  it  was  the  means  of  inducing 
Allen  to  give  credit,  and  its  contents  or  pur- 
port had  been  communicated  to  him  or  his 
agent;  and  it  seems  to  me  to  be  equally  im- 
material whether  the  facts  on  which  the  cred- 
it was  given  were  communicated  to  Allen  or 
his  clerk;  Allen  was  the  person  injured;  the 
communication  to  his  clerk  was  a  communica- 
tion to  him,  and  he  was  the  only  person  to 
prosecute.  The  grounds  on  which  the  motion 
for  a  nonsuit  was  founded  were  untenable, and 
there  is  no  error  in  this  part  of  the  case. 

In  the  charge  to  the  jury,  the  judge  stated 
the  true  ground  on  which  the  action  is  to  be 
sustained,  if  at  all,  to  wit:  that  Addington  had 
not  disclosed  the  whole  truth,  and  that  with- 
holding the  truth  would  render  him  liable, 
equally  with  communicating  a  falsehood.  I 
think  he  was  right,  also,  in  charging  that  Ad- 
dington was  liable  for  the  acts  of  Wilson, within 
the  scope  of  the  agency  created  by  that  letter, 
and  that  the  defendant's  liability  did  not  de- 
398*J  pend  upon  the  fact  whether  this  "letter 
was  the  only  recommendation  of  Allen,  but 
whether  Allen  or  his  clerk  was  moved  by  it  to 
give  credit  to  Baker. 

In  fine,  without  occupying  space  with  a  re- 
capitulation and  examination  of  all  the  ques- 
tions raised  by  the  counsel  on  the  argument, 
and  expressing  once  for  all  my  acquiescence  in 
the  decision  below,  except  so  far  as  the  same 
may  be  affected  by  any  subsequent  remarks,  I 
conceive  that  the  following  questions  are  those 
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alone  upon  which  this  case  is  to  be  determined 
by  this  court;  and  I  shall,  therefore,  inquire  :. 
1.  Whether  the  evidence  discloses  any  fraud- 
ulent conduct  on  the  part  of  Addington,  where- 
by Allen  has  been  deceived  and  injured;  2.  If 
so,  whether  that  fraud  assumes  such  a  shape  as 
to  be  the  ground  for  an  action;  3.  Whether  the 
cause  of  action  has  been  properly  spread  out 
upon  the  record;  and  4.  If  it  has  not,  whether 
the  defect  or  omission  is  cured  by  the  verdict. 
First,  as  to  the  fraud.  Baker  was  insolvent 
when  Addington  gave  him  the  letter  to  Wil- 
son. Addington  knew  it,  and  was  then  a  judg- 
ment creditor  of  Baker's  to  a  large  amount, 
with  power  "  to  sell  him  out,  "  and  close  his 
business  at  any  moment.  The  letter  is  guarded 
and  cautious.  It  conveys,  but  only  by  infer- 
ence, that  Baker  was  largely  engaged  in  the 
business  of  packing  beef,  "it  is  said  that  Baker 
had  been  a  merchant  some  years  at  Aurora, 
Erie  Co.,  leaving  the  impression  that  Baker 
was  still  largely  engaged  in  business;  and  while 
it  asked  Wilson  to  give  Baker  assistance,  by 
way  of  buying,  it  carefully  concealed  the  fact 
that  Baker  was  a  relative,  intimately  connected 
with  him  in  his  business  transactions  ;  that 
Baker  was  insolvent,  and  the  writer  of  the  let- 
ter his  greatest  creditor,  with  full  power  to 
sweep  away  all  that  he  had.  If  Baker  had  gone 
to  N.  Y.  to  buy  goods  for  cash,  this  conceal- 
ment would  have  been  of  no  consequence.  The 
assistance  in  buying,  which  Wilson  could  have 
then  rendered  him,  would  have  been  very  dif- 
ferent from  that  which  he  did  render,  and 
which  it  seems  he  expected  he  was  to  render. 
I  will  not  stop  to  inquire  whether  Wilson  was 
not  engaged  in  a  business  of  so  entirely  differ- 
ent a  character,  as  to  disqualify  him  from  ren- 
dering any  aid  in  buying  for  cash  the  goods 
that  Baker  wanted,  nor  to  inquire  what  assist- 
ance in  buying  dry  goods  for  cash,  Baker,  who 
had  for  some  years  *been  engaged  in  [*399 
the  business,  could  expect  to  receive  from  a 
man  engaged  in  packing  beef.  If  we  did  make 
these  inquiries,  we  should  be  satisfied,  I  think, 
that  Addington  did  intend  to  aid  his  nephew 
in  procuring  credit.by  concealing  most  import- 
ant facts.  But  if  any  doubts  were  left  upon 
our  minds,  the  other  testimony  in  the  case  must 
satisfy  us,  not  only  that  Addington  knew  that 
Baker  intended  to  buy  goods  on  credit,  and  not 
for  cash,  but  that  Addington  designed  to  aid 
him  from  fraudulent  motives.  I  refer  now  to 
the  testimony  of  Mr.  and  Mrs.  Steel,  and 
Pamela  Hall.  It  was  attempted  on  the  argu- 
ment to  shake  our  confidence  in  the  credibility 
of  those  witnesses;  but,  I  apprehend,  that  that 
is  a  question  not  open  for  discussion  in  this  court ; 
it  was  a  question  of  credibility  which  is  pecul- 
iarly within  the  province  of  a  jury.  Their  find- 
ing is  conclusive  upon  us, and  we  are  not  now  at 
liberty  to  inquire  whether  this  testimony  is 
false  or  not.  So  far  as  our  di^y  is  concerned, 
it  must  be  taken  as  true,  and  it  shows  that  after 
Baker  had  gone  to  N.  Y.  and,  probably,  while 
he  was  there,  Addington  knew  that  Baker 
could  not  pay  what  he  then  owed,  much  less 
any  new  debts  he  might  contract;  that  he  must 
fail;  that  his  affairs  were  so  deranged  he  could 
not  get  along;  that  he  then  owed  Addington  a 
considerable  sum;  that  Addington  had  advised 
him  to  go  to  N.  Y.  and  get  what  goods  he  could ; 
that  then  and,  doubtless,  out  of  those  goods, 
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Addington  would  be  able  to  get  his  pay,  and 
Baker  might  have  enough  left  to  compromise 
with  his  creditors.  Here,  then,  is  a  full  disclos- 
ure of  Addington's  motive,  in  endeavoring  to 
assist  Baker  in  buying  goods,  not  for  cash,  but 
on  credit ;  that  without  exhausting  Baker's 
present  means,  his  future  ability  to  pay  Adding- 
ton's debt  might  be  increased,  at  the  expense 
of  those  with  whom  he  might  deal,  and.  as  it 
appears  to  me,  at  a  great  expense  of  honesty 
and  good  faith.  The  subsequent  conduct  of 
these  parties  still  further  explains  their  inten- 
tion. Baker  purchased  goods  in  N.  Y.  to  the 
amount  of  about  $4,000,  and  on  his  way  home 
conveniently  met  Addington  at  Albany,  and 
there  his  uncle,  who  was  apprehensive  for  the 
safety  of  his  debt,  advanced  him  $1,130  more, 
and  took  from  him  no  other  security  than  the 
simple  obligation  of  a  man  who  he  knew  must 
4OO*]  fail.  After  Baker  *had  got  his  goods 
home,  some  of  his  creditors  brought  suits  against 
him.  This  "stopped  his  business,  of  course," 
he  says.  Addington  was  immediately  apprised 
of  these  suits,  and  in  about  two  months  after 
the  goods  had  arrived  at  their  destination,  all 
that  Baker  had  was  sold  on  Addington's  exe- 
cutions. One  circumstance,  characterizing  the 
transaction  ought  not  to  be  forgotten :  When 
Baker  sold  the  beef  and  lard  to  Addington, 
which  amounted  to  about  $2,000,  the  judg- 
ments of  the  latter  for  about  $2,500  had  been 
obtained,  and  were  then  in  full  force,  and  yet 
the  executions  were  afterwards  issued  on  those 
judgments  for  their  full  amount,  crediting  noth- 
ing to  Baker  for  the  large  payment  he  had 
thus  made.  Baker  also  deeded  his  store  and 
lot,  worth  about  $300,  to  Addington,  yet  I  do 
not  discover  any  allowance  to  Baker  therefor 
on  the  executions.  The  greater  part  of  the 
goods  was  bought  by  Addington,  and  Baker 
was  left  in  the  possession  of  them,  until  shortly 
before  the  trial  at  nisi  prius,  and  Addington 
compromised  with  the  creditors,  and  paid  them 
all  they  received  on  such  compromise.  These 
are  the  circumstances  attending  this  transac- 
tion, and  they  indicate  to  me,  as  they  did  to 
the  jury,  a  deliberate  purpose  of  defrauding 
some  person  by  a  suppression  of  the  truth.  The 
fraud  was  successful,  so  far  as  the  plaintiff  was 
concerned.  The  jury  have  found  that  he  was 
induced  by  the  conduct  of  Addington  to  part 
with  his  property,  and  we  cannot  now  ques- 
tion it.  This  is  then,  in  my  view,  a  clear  case 
of  fraud  and  damage,  with  the  addition  of  bene- 
fit to  the  person  complained  of. 

It  was  urged  very  strongly,  on  the  argument, 
that  there  was  no  evidence  that  Addington  had 
been  acting,  in  obtaining  credit  of  Allen,  for 
Baker  ;  or,  in  other  words,  that  Allen's  clerk 
sold  the  goods  to  Baker,  before  he  applied  to 
Wilson.  This  is  not,  I  apprehend,  a  question 
which  this  court  ought  now  to  entertain.  It  is 
is  a  question  of  fact,  that  peculiarly  belonged 
to  the  jury  to  decide.  There  was  conflicting 
evidence  upon  this  point,  and  it  was  the  jury's 
particular  province  to  reconcile  it.  So  far  as 
the  motion  for  a  new  trial  depends  upon  this 
point,  I  think  we  ought  to  adopt  the  well  set- 
tled rule  of  the  Supreme  Court,  and  permit  the 
finding  of  the  jury  to  control,  unless  it  is  pal- 
pable and  undoubted  that  their  verdict  is 
40 1  *]  *against  evidence.  Any  other  course 
would  not  only  be  an  encroachment  upon  the 
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province  of  the  jury,  but  would  convert  this 
court  into  a  tribunal  of  appeals  upon  questions 
of  fact.  One  of  the  greatest  advantages  of  the 
trial  by  jury  is,  the  opportunity  afforded  to 
jurors  of  seeing  the  witness  when  he  testifies, 
and  of  judging  from  his  manner,  his  looks,  his 
actions  and,  indeed,  his  whole  appearance  and 
conduct,  whether  he  is  relating  the  truth. 
Many  of  these  considerations,  which  do  and 
ought  to  influence  jurors,  can  never  be  spread 
upon  the  record,  and  he  who  is  to  judge  from 
the  record  can  never  judge  as  accurately  as  the 
person  who  witnessed  the  manner  in  which  the 
evidence  was  given;  and  if  this  court  is  to  sit 
in  judgment  on  questions  of  fact,  which  have 
been  passed  upon  by  a  jury,  we  are  to  do  so 
without  possessing  the  advantages  of  a  jury, 
and  must,  consequently,  be  far  more  liable  to 
err.  I  should,  under  such  circumstances,  very 
much  distrust  my  own  judgment;  and  although 
I  might  think,  that  upon  the  evidence,  as  dis- 
closed upon  the  record,  I  should  arrive  at  a 
different  conclusion  from  that  of  the  jury,  yet 
I  should  feel  myself  bound  rather  to  sustain 
than  overthrow  their  decision,  because  it  might 
have  been  made  upon  matters  which  could  not 
come  to  my  knowledge.  If  a  different  rule  is 
to  prevail,  the  character  of  the  court  will  be 
very  materially  changed,  and  the  advantages 
of  the  trial  by  jury  must  give  place  to  great  un- 
certainty and  much  unprofitable  litigation.  I, 
therefore,  believe  that  it  is  at  once  safer  and 
more  conformable  to  our  duty,  to  consider  this 
point  as  settled  by  the  finding  of  the  jury. 

Second,  as  to  the  remedy.  It  remains  for  us 
next  to  inquire,  whether  the  law  has  furnished 
any  redress  against  the  fraud  disclosed  in  the 
case,  and  whether  the  facts  as  found  by  the 
jury  will  lay  the  foundation  of  a  suit  at  law. 
One  great  object  of  the  law,which  we  are  called 
upon  to  administer,  is  the  detection  and  pun- 
ishment of  frauds,  and  the  protection  of  the 
innocent  and  unsuspecting  from  the  depreda- 
tions of  the  artful  and  designing.  This  forms 
our  most  interesting  duty — this  commends  our 
legal  system  to  the  favor  of  an  enlightened 
community;  and  if  the  system  is  so  far  de- 
fective that  a  case  *of  palpable  fraud,  [*4O2 
solemnly  adjudged  to  be  so  by  the  proper 
tribunal,  can  avoid  the  proper  measure  of  re- 
dress, it  is  high  time  that  the  rightful  remedy 
be  applied. 

It  has  long  been  a  well  settled  principle, that 
the  suppression  of  the  truth  is  equal  to  the  ex- 
pression of  a  falsehood  in  constituting  fraud  ; 
and  it  is  equally  well  settled,  that  he  who  false- 
ly, and  with  a  view  to  the  advancement  of  his 
own  interest,  recommends  another  to  be  worthy 
of  credit,  when  he  knows  him  to  be  otherwise, 
is  guilty  of  a  fraud  for  which  a  remedy  exists 
in  our  courts.  These  two  principles,  in  the 
absence  of  all  authority,  would  be  sufficient  for 
the  purposes  of  this  case.  Upon  the  latter 
principle  we  have  authority.  Pasley  v.  Fret- 
man,  ST.  R.,  51,  was  the  first  case.  This  was 
in  1789.  and  was  followed  by  numerous  cases 
and  a  series  of  decisions  down  to  that  now  un- 
der consideration.  Eyre  v.  Dunsford,  1  East, 
818;  Haycraft  v.  Creasy,  2  Id. ,  92;  Hutdiiruon  v. 
Bell,  1  Taunt.,  557;  Vernon  v.  Keyes,  12  East, 
632,  Day,  ed..  p.  634  and  n.  at  end  of  case; 
AshUn  v.  White,  1  Holt,  N.  P.,  387;  3  Com.  L. 
R.,  136;  Tapp  v.  Lee,  3  Bos.  &  P.,  367;  1  Selw. 
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N.  P.,  ed.  of  1823,  p.  489;  Scott  v.  Lara,  Peake, 
N.  P.,  226;  Earner  v.  Alexander,  5  Bos.  &  P., 
241;  Clifford  v.  Brooke,  13  Ves.,  181;  Ex  parte 
Case,  3  Ves.  &  B.,  110;  2  Stark.,  Ev.,  470.  The 
courts  in  our  country  have  recognized  the  prin- 
ciple and  sustained  the  action,  so  that,  as 
Chancellor  Kent  justly  observes,  2  Com.,  489, 
the  doctrine  of  Pasley  v.  Freeman  is  now  well 
settled,  both  in  the  English  and  American  ju- 
risprudence. Wisev.  Wilcox,  1  Day,  22;  Russett 
v.  Clark,  7  Cr.,  92;  Patten  v.  Gurney,  17  Mass,, 
182;  Upton  v.  Vail,  6  Johns.,  181;  Young  v. 
Covett,  8  Id.,  25.  Gallager  v.  Brunei,  6  Cow., 
346.  The  foregoing  cases  all  proceed  upon 
the  ground  of  false  representations  or  expressio 
falsi.  The  cases  of  Hart  v.  Tattmadge,  2  Day ,  381 ; 
Eyre  v.  Dunsford,in  1  East,  and  Bruce  v. Ruler, 
2  Man.  &  Ry.,  3;  17  Com.  L.  R.,  290,  proceed 
on  the  same  doctrine,  and  apply  the  principle 
to  cases  of  suppressio  veri,  where  the  party  acted 
in  obtaining  credit  for  another,  but  concealed 
some  fact  material  to  the  goodness  of  that  cred- 
it. These  cases  establish  this  doctrine  :  that 
where  a  person,  with  a  design  to  deceive  and 
defraud,  makes  a  favorable  representation  of 
4O3*]  *the  credit  of  a  third  person,  knowing 
it  to  be  false,  or  makes  some  representation 
which  enables  that  third  person  to  obtain  credit, 
and  conceals  facts  within  his  knowledge  which 
show  him  unworthy  of  credit,  in  consequence 
of  which  concealment  or  false  representation 
some  person  is  deceived  and  defrauded  of  his 
property,  or  is  induced  to  enter  into  a  contract 
whereby  he  sustains  injury,  in  consequence  of 
the  insolvency  of  the  person  in  respect  to  whom 
the  representatioR  is  made,  an  action  on  the 
case  will  lie  against  the  person  making  the  rep- 
resentation,although  a  stranger  to  the  contract, 
and  not  deriving  any  advantage  from  the  de- 
ceit. But  there  must  be  an  intention  to  deceive, 
whether  from  expectation  of  advantage,  as  in 
the  case  under  consideration,  or  from  ill  will 
to  the  person  deceived  ;  and  fraud  and  false- 
hood on  the  one  side,  and  damage  in  conse- 
quence thereof  on  the  other,  must  concur  to 
sustain  the  action. 

It  was  urged,  on  the  argument,  that  the  cases 
to  which  we  were  referred,  from  Pasley  v. 
Freeman  down  to  the  present  time,  had  all  oc- 
curred since  the  adoption  of  our  Constitution, 
and  were  not,  therefore,  binding  upon  us,  and 
that  this  court  was  now  called  upon  for  the 
first  time  to  sanction  this  doctrine.  Be  it  so  ; 
yet  I  am  prepared  to  adopt  it  as  a  part  of  our 
jurisprudence.  There  is  no  characteristic  of 
the  common  law  more  valuable  than  that  which 
•enables  it  to  accommodate  itself  to  the  growing 
wants  of  the  community,  and  above  all,  to  af- 
ford adequate  remedies  for  the  new  forms 
which  fraud  is  made  to  assume  by  the  cupidity 
and  ingenuity  of  man;  and  while  all  our  relig- 
ious, moral  and  social  duties  teach  us  that  if 
any  one  becomes  an  actor  in  deceiving  another, 
if  he  designedly  lead  him  by  misrepresenta- 
tions to  do  acts  which  are  injurious,  he  ought 
to  compensate  for  the  injury  he  has  thus  in- 
flicted— the  principles  of  the  common  law  re- 
quire from  courts  of  justice  the  legal  remedy 
to  enforce  this  obligation.  I  can  see,  then,  in 
this  doctrine,  nothing  to  deprecate,  but  much 
to  approve  and  sustain. 

Third.  Is  the  declaration  defective  in  setting 
out  the  cause  of  action?  The  first  count  is  on 
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a  fraudulent  representation,  and  it  is  not  con- 
tended that  the  evidence  supports  that  count. 
As  to  the  second  and  third  counts,  we  are  not 
to  examine  them  *with  the  same  critical  [*4O4 
eye  with  which  we  would  view  them  if  brought 
before  us  on  demurrer.  The  question  is:  shall 
we  establish  a  wrong  and  dangerous  cause  of 
action  by  sustaining  that  which  is  fairly  pre- 
sented by  the  pleadings,  and  can  we  properly 
understand  the  matter  complained  of  in  the 
declaration,  as  stating  that  the  defendant  by 
his  letter  to  Wilson  induced  the  plaintiff  to 
give  credit  to  Baker,  and  fraudulently  deceived 
him?  If  so,  how  did  he  deceive?  By  falsely 
representing  Baker  to  be  worthy  of  credit? 
No;  but  by  concealing  the  fact  that  he  was  un- 
worthy of  "credit.  The  letter  contained  no  af- 
firmation of  Baker's  worthiness  of  credit,  and 
he  could  not  have  deceived  him  in  any  other 
manner,  under  the  circumstances,  than  by  con- 
cealing his  un worthiness  of  credit;  so  that  if 
the  declaration  had  contained  the  averment 
that  the  defendant  concealed  from  the  plaint- 
iff the  fact  that  Baker  was  unworthy  of  credit, 
it  would  confessedly  have  been  perfect.  Upon 
demurrer,  the  omission  of  this  averment  would 
doubtless  have  been  fatal ;  and  whether  it 
would  be  fatal  on  a  motion  in  arrest  of  judg- 
ment, is  now  the  question  before  us. 

Fourth.  If,  then,  the  omission  of  this  aver- 
ment is  a  defect  in  the  pleading,  is  it  cured  by 
the  verdict?  The  rule  is  this:  that  where  there 
is  any  defect,  imperfection  or  omission  in  any 
pleading;  whether  in  substance  or  form, which 
would  have  been  a  fatal  objection  upon  de- 
murrer, yet  if  the  issue  joined  be  such  as  nec- 
essarily required  on  the  trial  proof  of  the  fact, 
so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict, 
such  defect,  imperfection  or  omission  is  cured 
by  the  verdict;  but  if  the  plaintiff  either  states 
a  defective  title,  or  totally  omits  to  state  any 
title  or  cause  of  action,  a  verdict  will  not  cure 
such  defect.  After  verdict,  everything  shall 
be  intended  which  the  allegations  of  the  record 
require  to  be  proved.  1  Saund.,  228,  n;  Crouther 
v.  Oldfield,  1  Salk.  N.  C. ;  Hitchins  v.  Stevens, 
Sir  T.  Raym.,  487;  Nerot  v.  Wallace,  3  T.  R., 
25;  Maekmurdo  v.  Smith,  7  Id.,  518;  2  Ld. 
Raym.,  1061;  Seymore  v.  Gartside,  2  Dow.  & 
Ry.,  55;  16  Com.  L.  R.,  72;  Leffingwell  v. 
White,  1  Johns.  Cas.,  99;  Pangburn  v.  Ramsey, 
11  Johns.,  141;  Chapman  v.  Smith,  13  Id.,  78; 
Bank  *v.  Smedes,  3  Cow..  685  ;  2  R.  [*4O5 
S..  425,  sec.  7,  pi.  8,  9.  Testing  the  case  be- 
fore us  by  this  rule,  it  seems  to  me  that  the  de- 
fect or  omission  in  this  declaration  is  cured  by 
the  verdict.  The  pleading  says  that  Addington 
was  acting  in  obtaining  credit  of  Allen  for 
Baker,  that  he  knew  Baker  to  be  unworthy  of 
credit,  and  that  he  deceived  Allen,  whereby 
Allen  sustained  damage.  This,  then,  is  the 
cause  of  action,  and  it  is  a  perfect  one.  The 
fraud  and  damage  constitute  the  cause  of  ac- 
tion; they  are  both  averred.  The  manner  in 
which  the  fraud  was  perpetrated  is  alone 
omitted.  The  jury  have  found  that  Addington 
did  deceive,  and  that  Allen  did  thereby  sustain 
injury,  they  have  thus  established  the  point  on 
which  the  cause  of  action,  or  in  other  words, 
the  plaintiff's  title  rested.  Now,  it  seems  to 
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me  inevitable,  that  the  judge  would  not  have 
directed  the  jury  to  give,  nor  would  the  jury 
have  given  such  a  verdict,  unless  it  had  been 
proved  on  the  trial  that  Addington  concealed 
the  fact  that  Baker  was  unworthy  of  credit,  or 
suppressed  the  truth  in  this  respect,  or,  in  the 
language  of  one  of  the  cases,  we  are  now  re- 
quired to  intend  that  the  fact  of  this  conceal- 
ment was  proved  on  the  trial  ;  for  the  allega- 
tion of  the  record  that  Addington  had  deceived 
and  defrauded  Allen  in  this  behalf,  required 
that  that  should  be  proved.  I  am,  consequent- 
ly, of  opinion  that  the  verdict  cures  the  defect 
in  the  declaration. 

Nor  can  I  see  any  hardship  to  the  defendant 
arising  from  the  application  of  this  rule.  If 
the  declaration  had  been  so  far  defective,  as 
not  sufficiently  to  apprise  the  defendant  of  the 
precise  character  of  the  charge  which  he  was 
called  upon  to  answer,  his  remedy  was  by  de- 
murrer; and  if  he  had  resorted  to  it,  he  would 
have  found  in  the  rules  and  practice  of  the 
court  a  sufficient  protection  against  this  incon- 
venience ;  or  if  the  evidence  should  establish 
a  different  cause  of  action  from  that  which  by 
the  pleadings  he  was  called  upon  to  defend 
against,  an  adequate  remedy  was  provided  in  the 
motion  for  a  nonsuit.  But  if  he  permitted  both 
these  opportunities  to  pass, without  attempting 
to  take  advantage  of  an  error  so  palpable  as  it 
is  averred  this  is,  but  went  on,  notwithstand- 
ing, and  tried  the  experiment  of  a  trial  on  the 
merits,  I  cannot  feel  the  force  of  the  appeal 
which  he  may  now  make  to  us  to  save  him 
4O6*1  *from  the  consequences  of  his  own 
misjudgment.  He  has  chosen  his  own  tribu- 
nal for  the  decision  of  his  case;  he  did  not  ask 
the  Supreme  Court  to  decide  it  upon  demurrer; 
he  did  not  seek  a  decision  by  the  circuit  judge 
upon  a  motion  to  nonsuit  ;  he  demanded  a 
trial  on  the  merits  by  a  jury;  he  lulled  his  ad- 
versary into  security  as  to  the  defects  now  com- 
plained of ,  and  subjected  him  to  all  the  expense 
of  a  trial  ;  and  now  when  the  decision  on  the 
merits  is  against  him  by  a  tribunal  of  his  own 
selection,  I  know  of  no  principle  of  justice  or 
equity  which  compels  us  to  listen  to  his  com- 
plaints. He  comes  before  us  convicted  of  a 
gross  fraud ;  and  after  having  led  his  adver- 
sary through  various  courtsat great expense.he 
now  asks  us  to  reverse  the  decision  which  has 
been  made  against  him, not  on  the  ground  that 
the  evidence  does  not  warrant  it,  but  because 
of  a  formal  defect,  a  technical  omission, which 
every  principle  of  fairness  and  equity  required 
him  to  set  up  at  the  very  first  opportunity.and 
in  a  much  earlier  stage  of  the  cause.  I  am  not 
willing  to  acknowledge  the  propriety  of  his 
demand.  I  am  not  willing  that  this  court  shall 
be  converted  into  an  arena, in  which  matters  of 
form  may  overrule  and  bear  down  the  obvious 
merits  of  a  case,  and  resort  had  to  it  for  the 
purpose  of  protracting  litigation,  and  of  hin- 
dering rather  than  advancing  justice  ;  and  it 
seems  to  me  that  we  shall  much  better  attain 
the  object  for  which  this  court  was  created, by 
regarding  the  great  principles  of  justice  and 
equity  involved  in  the  cases  which  mav  come 
before  us.  than  by  permitting  those  principles 
to  be  sacrificed  to  an  adherence  to  those  forms 
which  were  adopted  for  the  purpose  of  minis- 
tering to,  not  controlling  the  administration 
of  justice.  I  conceive  this  view  to  be  in  exact 
WEND.  11. 


conformity  to  the  principles  of  the  cases  I  have 
cited.  They  intend  to  establish  a  point.beyond 
which  objections  of  form  shall  not  be  made. 
The  decision  of  the  jury  is  that  point  in  cases 
like  the  present.  Such  is  the  doctrine  of  all 
the  cases,  and  such  the  spirit  of  our  statutes. 
A  decision  on  the  merits  being  the  great  end 
and  aim  of  trials  in  our  courts,  such  decisions 
ought  to  be  supported,  unless  controlled  by 
some  great  and  leading  principle  of  law  ;  but 
that  control  ought  to  be  clear  and  unequivo- ' 
cal.  So  long  as  there  is  room  for  doubt,  the 
inclination  of  our  minds  *ought  to  be  [*4O7 
to  that  course  which  shall  soonest  terminate  the 
dispute  between  the  parties  upon  the  merits  of 
the  case.  Testing  this  case  by  these  principles, 
the  verdict  of  the  jury  can  and  ought  to  be 
supported. 

I  am.  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

By  Senator  Tracy.  This  is  an  interesting 
case  in  both  aspects  in  which  it  is  presented 
for  the  consideration  of  this  court  ;  and  there 
is,  I  confess,  greater  intricacy  and  uncertainty 
in  some  of  the  questions  it  involves  than  I  had 
anticipated. 

As  a  decision, either  on  the  bill  of  exceptions 
or  on  the  motion  in  arrest  of  judgment,  de- 
mands, more  or  less,  an  examination  of  the 
principle  how  far  a  false  representation  of  a 
person's  trustworthiness  subjects  the  party 
making  it  to  an  action,  I  shall  first  briefly  ex- 
amine it. 

The  frequent  and  elaborate  discussions  had 
upon  this  principle  in  courts  of  great  learning, 
and  the  diverse  opinions  held  by  eminent  law- 
yers in  regard  to  it,  would  make  it  seem  pre- 
sumptuous for  me  to  say  that  it  involves  no 
real  difficulty.  But  after  a  patient  attention  to 
the  argument  of  this  case,  and  carefully  con- 
sulting the  authorities  cited,  I  am  constrained 
to  say  that  I  have  not  discovered  reasons  for 
regarding  the  doctrine  of  the  leading  case  of 
Pasley  v.  Freeman  as  new  in  principle,  or  in 
any  way  justifying  the  grave  doubts  which  for 
a  long  time  prevailed  in  regard  to  it.  If  I  have 
not  mistaken  the  principle  on  which  that  de- 
cision rests.it  is  one  coeval  with  the  moral  law, 
and  must  have  been  sanctioned  in  some  form 
ever  since  the  institution  of  courts  of  justice. 
It  is  a  plain  deduction  from  that  universal 
proposition  which  is  recognized  as  the  first  or- 
ganization of  society,  that  he  who  does  an  in- 
jury to  another,  either  from  motives  of  profit 
to  himself,  or  of  mere  malice,  shall  be  held  li- 
able to  respond  the  damage  he  inflicts.  It  is 
the  very  foundation  principle  of  all  social  se- 
curity, and  a  well  deserved  reproach  would 
it  be  to  the  judicial  institutions  of  a  country, 
that  they  were  incapable  of  giving  it  effect.  I 
agree  with  Sir  James  Mansfield,  that  there 
never  was  a  time  in  the  English  law,  when  an 
action  might  not  be  maintained  for  so  gross  a 
wrong  as  that  of  designedly  *inducing  [*4O8 
a  person  by  false  representations  to  give  credit 
to  one  not  worthy  of  it,  and  in  view  of  profit- 
ing by  it  himself.  One  of  the  oldest  maxims 
to  be  found  in  the  books,  is,  that  although 
"fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action,  yet,  where 
these  two  do  concur,  there  an  action  lieth."  8 
Bulst.,  95.  And  we  are  informed  by  Ch.  J. 
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Willes,  that  a  special  action  on  the  case  was  in- 
troduced for  the  reason  that  the  law  will  never 
suffer  an  injury  and  a  damage  without  a  rem- 
edy. 

But  although  the  law  is  thus  provident  of 
remedies, it  is  not  to  be  understood  that  the  vi- 
olation of  every  social  or  moral  duty  will  af- 
ford the  ground  of  an  action  ;  for  it  is  not 
every  act  which  of  itself  is  dishonest  or  immor- 
al, that  in  the  legal  sense  of  the  term  is  an  in- 
jury. It  even  may  happen,  that  a  person  shall 
be  damnified  by  an  act  of  another  which  was 
in  itself  wrongful,  without  having  a  remedy 
against  him  ;  for  an  act  may  be  wrongful, and 
not  be  legally  fraudulent.  Perhaps  fraud,  in 
its  legal  signification,  is  a  wrongful  act  done 
with  a  wrongful  intent  and,  therefore,  the 
proposition  that  fraud  and  damage  concurring 
give  an  action,  is  not  the  same  proposition  as 
that  wrong  and  damage  will  sustain  an  action. 
The  technical  word  injuria  means  not  simply 
a  wrong  act.but  a  wrong  act  with  a  wrong  in- 
tent; and  with  diffidence  I  suggest  that  much 
of  the  opposition  to  Pasley  y.  Freeman  has 
arisen  from  Ld.  Kenyon  having  confounded 
this  distinction, and  attempted  to  push  the  doc- 
trine so  far  as  to  sustain  an  action  wherever 
wrong  has  produced  damage,  whether  designed 
to  produce  it  or  not.  His  just  notion  that  all 
laws  stand  on  their  best  and  broadest  basis, 
which  go  to  enforce  moral  and  social  duties, 
inclined  him  to  the  conclusion  that  a  person 
guilty  of  the  immorality  of  telling  a  lie  should 
be  responsible  for  all  the1  damages  which  the 
lie  occasioned,  although  he  did  not  design  or 
contemplate  that  any  such  consequences  would 
follow.  But  this  rule,  however  right  in  ethics, 
has  not  yet  obtained  at  law.  It  did  not  have 
the  sanction  of  the  court  in  the  case  referred 
to;  for  although  that  judgment  was  maintained 
yet  all  the  judges  except  Ld.  Kenyon  agreed 
that  an  action  could  not  be  supported  for  tell- 
ing a  bare  naked  lie — that  is,  for  saying  what 
was  false,  whether  knowingly  or  not,  if  said 
4O9*]  *without  design  to  injure  any  person. 
If  a  doubt  existed  that  the  peculiar  views  of 
Ld.  Kenyon  did  not  control  this  decision.it  is 
dispelled  by  the  subsequent  case  of  Haycraft 
v.  Greasy,  2  East,  92.  in  which  case,  although 
Ld.  Kenyon  was  disposed  to  adhere  to  his  for- 
mer opinion,  all  the  other  judges,  Grose,  Le 
Blanc  and  Lawrence,  agreed  that  it  was  not 
sufficient  that  the  defendant's  representations 
were  false,  but  they  must  also  be  proved  to 
have  been  made  malo  animo.  Le  Blanc,  J., 
says:  "The  law,  as  laid  down  in  Pasley  v. 
Freeman,\vent  no  further  than,  this:  that  where 
a  party, with  a  design  to  injure  another.makes 
a  false  representation, in  consequence  of  which 
another  is  damnified,  be  shall  answer  in  dam- 
ages. "  This  construction  of  the  decision  seems 
afterwards  to  have  prevailed  universally  in 
the  English  courts,  for  we  find  Ld.  Ellenbor- 
ough  ruling  in  Dawes  v.  King,  1  Stark.,  61, 
that  to  sustain  the  action, it  must  be  shown  that 
some  deceit  was  used  for  the  purpose  of  put- 
ting the  party  off  his  guard  and  preventing 
him  from  being  watchful;  and  again,  in  Ames 
v.  Millward,  2  Moore,  713,  the  whole  court 
agreed  that  an  intention  to  deceive  was  necessa- 
ry to  support  the  action,  and  quoted  with  ap- 
probation the  remarks  of  J.  Le  Blanc,  as  re- 
stricting the  decision  in  Pasley  v.  Freeman  to 
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its  true  principle.  In  this  State,  the  cases  of 
Upton  v.  Vail,  6  Johns.,  181;  Young  v.  Condi, 
8  Id.,  25,  and  GaUager  y.  Brunei,^  Cow.,  350, 
recognize  the  doctrine  in  Pasley  v.  Freeman, 
as  defined  in  Haycraft  v.  Creasy.  It  will  ap- 
pear from  all  these  decisions,that  although  an 
action  grounded  on  the  fraudulent  misrepre- 
sentations of  persons  not  parties  to  the  con- 
tract appears  to  have  its  origin  in  Pasley  v. 
Freeman,  yet  in  principle  it  harmonizes  with 
the  old  action  of  conspiracy,  and  the  action  of 
deceit  between  the  contracting  parties  ;  that  to- 
sustain  it, the  same  circumstances  should  con- 
cur as  to  support  an  action  for  deceit  between 
contracting  parties — that  is,  fraud  in  the  de- 
fendant and  damage  to  the  plaintiff.  This 
fraud  may  consist  as  well  in  the  suppression  of 
what  is  true,  as  in  the  expression  of  what  is 
false  ;  but  in  all  cases  the  intention  to  deceive 
is  essential. 

The  hostility  which  some  distinguished 
judges,  and  particularly  Ld.  Eldon,  entertained 
against  the  doctrine  of  Pasley  v.  *Free-  [*41O 
man,  was  founded  principally  in  the  opinion 
that  it  tended  to  the  evasion  of  the  Statute  of 
Frauds,  or  at  least  to  the  support  of  a  princi- 
ple inconsistent  with  the  scope  and  object  of 
that  salutary  statute.  This,  without  doubt,  is 
an  evil  which  may  be  justly  apprehended  from 
the  encouragement  and  multiplication  of  suits 
of  this  nature;  but  still  it  is  not  such  an  evil 
as  courts  have  the  right  to  avert,  by  overthrow- 
ing or  refusing  to  give  operation  to  general 
principles  of  law.  The  Statute  of  Frauds  does 
not  profess  to  change  any  existing  rules  of 
moral  or  legal  obligation,  except  by  defining 
the  character  of  the  proof,  which  shall  be  re- 
quired under  certain  circumstances  to  establish 
that  such  obligation  exists.  The  statute  is  not 
designed  to  limit  the  general  proposition  that 
fraud  and  damage  concurring  will  sustain  an 
action,  but  merely  to  define  the  proof  that  in 
certain  cases  shall  be  necessary;  and  except  in 
the  cases  specified,  the  statute  can  have  no  ef- 
fect. The  action  for  fraudulent  misrepresen- 
tations, if  within  the  policy,  is  not  within  the 
terms  of  the  statute  and,  therefore,  is  left  to 
be  supported  by  that  species  of  proof  which, 
without  the  statute,  has  always  been  held  suf- 
ficient to  establish  any  extent  of  moral  delin- 
quency whatever.  If  experience  shall  prove 
that  the  frequency  of  these  actions,  and  the 
looseness  of  the  proof  by  which  they  are  sus- 
tained, are  working  a  public  mischief,  it  will 
become  the  duty  of  the  Legislature  to  interpose, 
as  the  British  Parliament  has  already  found  it 
necessary  to  do,  and  require  that  recommenda- 
tions for  credit  shall  be  in  writing  to  entitle 
them  to  be  received  in  evidence.  In  the  mean- 
time, it  will  remain  the  duty  of  courts  to  give 
effect  to  known  legal  principles,  without  being 
deterred  by  the  anticipation  of  possible  mis- 
chiefs. The  case  being  then  founded  rightly 
in  principle,  it  remains  to  be  examined  wheth- 
er the  pleadings  and  proceedings  in  it  are  suf- 
ficiently regular  to  sustain  the  judgment.  And 
first  as  to  the  pleadings. 

It  is  contended  for  the  plaintiff  in  error  that 
the  second  and  third  counts  of  the  declaration 
are  so  defective  that  the  judgment  must  be  ar- 
rested, according  to  the  well  acknowledged 
principle  that  judgment  cannot  be  rendered  on 
a  general  verdict,  under  a  declaration  contain- 
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ing  bad  counts.  As  It  is  equally  fatal  whether 
both  the  second  and  third  counts,  or  only  one 
411*]  *of  them  is  bad,  I  have  confined  my- 
self to  considering  the  second  count  alone. 
But  before  entering  into  its  particular  consider- 
ation, I  will  present  briefly  some  general  rules 
of  pleading,  which,  though  well  known,  can- 
not be  kept  too  directly  in  view,  whenever  a 
question  of  this  nature  is  to  be  examined.  The 
declaration  should  contain  a  specification,  in 
methodical  and  legal  form,  of  the  circum- 
stances which  constitute  the  plaintiff's  cause 
of  action;  all  the  facts  necessary,  in  point  of 
law,  to  be  stated,  must  be  stated  with  such  pre- 
cision, certainty  and  clearness,  that  the  de- 
fendant may  know  what  he  is  called  upon  to 
answer.  1  Chit.  PI.,  248,  255;  3  Wend.,  134. 
Facts  are  to  be  stated,  and  not  inferences,  or 
arguments,  or  matters  of  law.  Com.  Dig.,  tit. 
Pleader,  C,  78.  And  in  all  cases,  those  facts 
which  are  descriptive  of  the  cause  of  action 
must  be  introduced  upon  the  record,  in  oppo- 
sition to  arguments  or  inferences.  Cow  p., 
683.  It  is  a  maxim,  too,  in  pleading,  that  every 
fact  shall  be  taken  most  strongly  against  the 
party  pleading  it,  for  it  is  to  be  intended  that 
every  person  states  his  case  as  favorably  to 
himself  as  possible.  1  Saund.,  259;  Co.  Litt., 
303  b.  It  is  insisted  that  if  the  second  count 
be  tested  by  these  rules,  it  will  be  found  fatal- 
ly defective,  and  especially  that  it  does  not 
contain  facts  which  show  a  legal  right  of  ac- 
tion in  the  plaintiff.  The  substance  of  this 
count  is,  that  the  defendant,  by  a  certain  let- 
ter, induced,  persuaded  and  encouraged  E. 
Wilson  to  assist  G.  W.  Baker  to  procure  goods 
on  credit,  the  defendant  knowing  him  to  be 
unworthy  of  credit;  and  that  the  plaintiff,  con- 
fiding in  the  letter  and  in  Wilson's  representa- 
tions, made  at  defendant's  instance,  credited 
Baker,  and  suffered  damage.  The  inquiry 
which  most  naturally  first  arises  is,  does  the 
count  contain  a  distinct  allegation  of  fraud 
against  the  defendant?  To  be  sure,  in  the  lat- 
ter part  of  the  count,  it  alleges  that  the  defend- 
ant falsely  and  fraudulently  deceived  the  plaint- 
iff, but  it  proceeds  to  show  how — which  was, 
that  Baker,  at  the  time  the  defendant  wrote 
the  letter,  was  not  worthy  of  credit,  and  the 
defendant  knew  it.  But  as  no  part  of  the  count 
shows  what  was  in  the  letter,  or  asserts  that  it 
contained  anything  inconsistent  with  the  fact 
that  Baker  was  unworthy  of  credit,  this  gen- 
eral allegation,  whether  it  be  regarded  as  a  dis- 
412*]  tinct  averment,  or  as  a  *general  con- 
clusion of  the  count,  does  not  aid,  unless  we 
are  permitted  to  infer  that  the  letter  did  false- 
ly affirm  that  Baker  was  worthy  of  credit. 
This  cannot  be  done,  for  it  would  not  only 
violate  the  preceding  rule  of  pleading,  that  a 
person  is  to  be  presumed  to  state  his  case  as 
favorably  for  himself  as  he  can,  but  it  would 
violate  a  still  more  important  maxim,  that 
fraud  shall  not  be  presumed.  It  is  an  intend- 
ment  of  law  that  a  party  is  guiltless  of  fraud, 
and  therefore  if  fraud  is  made  the  ground  of 
the  action,  it  must  be  distinctly  shown,  for 
nutta  inhonesta  svnt profit inenda;  Co.  Litt.,  78 
b;  and  if  it  is  not  distinctly  alleged,  it  cannot 
be  inferred  to  aid  defective  pleadings.  18 
Johns.,  402.  The  only  quality  or  attribute  as- 
cribed to  the  letter  is  that  it  was  the  means  of 
inducing,  persuading  and  encouraging  Wilson 
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to  assist  Baker  to  procure  goods  on  credit. 
This  the  letter  might  have  done,  even  if  it  had 
contained  a  true  representation  of  Baker's  pe- 
cuniary circumstances.  It  might  have  given 
such  assurances  of  his  honesty,  industry  and 
capacity,  as  to  induce  Wilson  to  assist  him;  or 
it  might  have  contained  a  pledge  that  the  de- 
fendant would  indorse  for  Baker,  or  in  some 
way  become  security  for  him;  or  a  promise  to 
Wilson,  that  if  he  would  indorse  or  become 
security  for  Baker,  the  defendant  would  in- 
demnify him.  But  if  we  assume  that  the  de- 
fendant deceived  Wilson  as  to  Baker's  trust- 
worthiness, still  the  count  does  not  show  what 
assistance  the  defendant  intended  that  Wilson 
should  render  Baker,  or  what  assistance  he  did 
in  fact  render  to  him.  It  should  show  not  only 
that  Wilson's  representations  were  false  and 
material,  but  also  that  they  were  authorized  by 
the  letter.  It  neither  states  these  facts,  nor 
can  they,  or  either  of  them,  be  legally  deduced 
from  facts  that  are  stated.  Without  knowing 
what  the  defendant  wrote  to  Wilson,  we  do 
not  know  what  Wilson  was  authorized  to  say 
to  the  plaintiff;  and  knowing  what  was  writ- 
ten, without  knowing  what  Wilson  said,  would 
not  aid  so  far  as  to  justify  the  conclusion  that 
the  plaintiff's  credit  to  Baker  was  in  conse- 
quence of  the  defendant's  letter.  In  Butler  v. 
Kent,  19  Johns.,  228,  the  rule  is  laid  down  by 
Ch.  j.  Spencer,  that  in  cases  of  tort  it  is  neces- 
sary to  show  that  the  particular  damage  in  re- 
spect to  which  the  plaintiff  proceeds,  was  the 
legal  and  natural  consequence  *of  the  f*413 
wrongful  act  imputed  to  the  defendant.  Con- 
nected with  this  consideration  is  the  objection 
that  as  the  action  is  founded  on  fraudulent 
representations,  operating  on  the  plaintiff's 
mind,  it  is  necessary  that  these  representations 
should  be  so  far  stated  in  the  declaration  as  to 
show  to  the  court  that  they  were  equal  to  pro- 
duce the  effect  complained  of.  The  rule  is 
universal  that  the  gravamen  of  the  action  must 
be  precisely  set  forth ;  and  in  every  case  cited 
in  support  of  this  action,  it  will  be  found  that 
the  declaration  states  the  representations  that 
were  made,  and  avers  that  they  were  false  and 
fraudulent,  and  known  to  be  so.  Here  the 
plaintiff  substitutes  for  the  representations  the 
conclusion  of  his  own  mind,  without  showing 
facts  sufficient  to  warrant  it.  In  an  action  of 
fraud,  between  contracting  parties,  suppose, 
in  the  sale  of  a  horse,  would  it  be  tolerated  for 
the  plaintiff  to  declare  that  the  defendant 
fraudulently  induced  him  to  give  $100  for  a 
horse  which  he  knew  was  not  worth  $20? 
Clearly  not;  for  the  mere  deduction  of  the 
party's  own  mind  is  not  traversable.  20  Johns., 
427.  Something  must  be  stated  to  show  to 
the  court  that  the  cause  is  equal  to  the  effect; 
but  we  look  in  vain  for  it  in  this  count.  The 
precedents  in  Chitty  and  Wentworth,  as  well 
as  several  cases  cited  for  the  defendant  in 
error,  are  not  analogous,  inasmuch  as  they 
all  are  where  the  damage  resulted  from  the 
act  of  a  third  person  which  the  defendant  is 
charged  with  having  induced.  Here  the  dam- 
age complained  of  results  from  the  plaintiff's 
own  act,  and  the  wrong  complained  of  is  that 
the  defendant,  by  the  intervention  of  another 
person,  induced  the  plantiff  to  do  it. 

I  have  not  succeeded  in  finding  a  case  that 
exactly  illustrates  this  particular  view,  for  the 
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reason,  I  thick,  that  a  declaration  framed  on 
the  principle  of  the  one  in  this  case  was  never 
before  presented  for  the  grave  consideration  of 
a  court.  But  the  case,  2  Show.,  435, which  was 
cited  and  approved,  3  Maule  &  S.,  114,  is  some- 
what analogous.  It  was  in  slander,  where  a 
count  alleging  that  the  defendant  "uttered 
certain  words  which  imputed  insolvency  to  the 
plaintiff,  "  was  held  bad  after  verdict,  for  the 
reason  that  the  words  uttered  should  be  set  out. 
In  Evertson  v.  Miles,  6  Johns.,  138,  it  was  held, 
414*]  *that  in  a  declaration  for  fraud  in  the 
sale  of  a  horse,  the  general  words  "contriving 
and  fraudulently  intending  to  injure,  "  etc., 
together  with  an  averment  that  the  defendant 
"craftily  and  subtly  deceived,"  etc.,  would  not 
supply  the  want  of  an  averment  that  he  "false- 
ly and  fraudulently  represented  the  horse  to  be 
gentle,  knowing  him  to  be  vicious." 

But  if  this  count  stated,  what  clearly  it  does 
not,  that  the  plaintiff  gave  the  credit  to  Baker 
in  consequence  of  representations  made  by  the 
defendant,  and  that  those  representations  were 
untrue,  and  known  to  be  untrue  when  they 
were  made,  yet  there  is  still  wanting  an  indis- 
pensable averment,  which  is,  that  the  defend- 
ant made  the  representations  with  an  intention 
to  deceive  and  defraud  the  plaintiff.  It  has 
been  seen  in  the  cases  already  cited,  and  espe- 
cially in  Ames  y.  MiUward,  2  Moore,  713,  that 
the  mere  assertion  of  a  falsehood  by  one  party, 
although  producing  damage  to  another,  will 
not  sustain  the  action  unless  the  intention  to 
defraud  is  also  proved.  This  intention,  there- 
fore, should  be  distinctly  alleged  in  the  decla- 
ration, for  it  constitutes  the  very  gist  of  the 
action.  In  Bayard  v.  Malcolm,  2  Johns.,  550, 
Mr.  Senator  Clinton  forcibly  remarks:  "To 
say  that  the  plaintiff  need  not  state  the  very 
fact  which  constitutes  his  right  of  action,  is 
not  only  repugnant  to  the  dictates  of  common 
sense,  but  is  counter  to  the  whole  current  of 
authorities.  The  books  all  agree  that  some- 
thing must  be  expressly  and  substantively 
charged,  against  the  defendant,  that  is  fraudu- 
lent." 

It  is  urged,  however,  that  notwithstanding 
this  count  might  have  been  bad  on  demurrer, 
yet  that  it  is  aided  by  the  verdict,  and  a  distinc- 
tion is  attempted  between  the  effect  of  a  gen- 
eral demurrer  and  a  verdict.  Such  a  distinction 
doubtless  exists  to  some  extent,  but  I  think 
not  to  the  extent  contended  for,  and  at  any 
rate  does  not  apply  to  the  present  case.  Con- 
ceding that  the  established  rules  of  law  author- 
ize,and  justice  and  public  convenience  require, 
that  the  principle  of  a  verdict  curing  defects 
in  pleading  should  be  liberally  applied,  yet 
there  are  limits  to  this  rule  beyond  which  courts 
are  not  justified  in  going.  The  very  idea  of 
pleading  at  all,  supposes  the  necessity  of  a  par- 
ty's stating  those  facts  which  are  indispensable 
to  show  his  rights;  and  a  rule  like  that  urged 
4 15*]  on  the  argument,  *that  after  verdict  all 
facts  are  to  be  presumed  which  are  necessary 
to  justify  the  recovery,  so  far  from  disentang- 
ling justice  from  a  net  of  forms,  would  inev- 
itably embarrass  it  with  uncertainties, and  final- 
ly overwhelm  it  in  confusion.  It  is  one  of  the 
oldest  and  most  inflexible  rules  of  pleading, 
that  if  a  declaration  does  not  contain  a  cause 
of  action,  it  shall  not  be  aided  after  verdict.  1 
Salk.,  364.  Many  cases,  several  of  which  have 
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been  cited,  show  that  where  facts,  entirely 
omitted,  are  so  connected  with  facts  alleged 
that  the  facts  alleged  cannot  be  proved  without 
proving  those  omitted,  after  a  verdict,  the  facts 
omitted  are  presumed  to  have  been  proved  on 
the  trial ;  but  the  total  omission  of  a  material 
fact,  which,  as  in  the  present  case,  it  not  con- 
nected with  any  fact  alleged,  is  not  aided  by 
the  verdict;  and  this,  because  the  plaintiff  need 
not  prove  ( indeed,  should  not  be  permitted  to 
prove),  on  the  trial,  more  than  what  is  express- 
ly stated  in  the  declaration,  or  is  necessarily 
implied  from  facts  which  are  stated.  1  Saund., 
228  b.  In  Buxenden  v.  Sharp,  2  Salk. ,  662,  the 
plaintiff  declared  that  the  defendant  kept  a 
bull  that  used  to  run  at  men,  but  did  not  say 
sciens,  etc.  ;  it  was  held  bad  after  verdict,  for 
the  plaintiff  need  not  prove  more  than  is  in  his 
declaration.  Ld.  Mansfield,  little  disposed  as 
he  was  to  embarrass  justice  with  technicalities, 
repudiates  the  idea  that  after  a  verdict  all  is  to 
be  presumed  proved  that  was  necessary  to  jus- 
tify the  verdict.  Doug.,  679.  He  refers  to  the 
rule  laid  down  by  Ch.  B.  Gilbert,  and  which  is 
approved  by  Chancellor  Kent,  17  Johns. ,  458, 
that  "If  anything  essential  to  the  plaintiff 's  ac- 
tion be  not  set  forth,  though  the  verdict  be 
found  for  him,  he  cannot  have  judgment,  be- 
cause, if  the  essential  part  of  the  declaration 
be  not  put  in  issue,  the  verdict  can  have  no  re- 
lation to  it ;  and  if  it  had  been  put  in  issue,  it 
might  have  been  found  false." 

The  bill  of  exceptions,  also,  presents  objec- 
tions as  fatal  to  the  plaintiff's  right  to  maintain 
this  judgment  as  those  found  in  his  declara- 
tion. I  proceed  to  examine  them,  because  I 
shall  be  better  satisfied  to  have  the  cause  tried 
over  again,  after  the  pleadings  are  amended, 
than  simply  to  arrest  the  judgment.  It  is  ap- 
parent that  the  testimony  of  the  Steels  had  a 
controlling  influence  in  producing  the  verdict; 
and  yet,  allowing  to  *it  full  credit,  its  [*416 
bearing  on  the  case  is  of  questionable  import- 
ance. The  case  seem  to  have  been  too  much 
regarded  in  the  nature  of  an  action  for  con- 
spiracy, where,  the  conspiracy  on  the  part  of 
the  defendant  being  established,  he  becomes 
liable  for  all  the  acts  of  his  coadjutors  ;  but 
this  is  not  an  action  for  conspiracy,  but  for 
false  representations.  The  defendant  is  not 
charged  with  wrongfully  influencing  Baker, 
but  with  wrongfully  influencing  the  plaintiff 
himself  ;  and  consequently  he  is  not  liable  for 
Baker's  fraud,  unless  he  connected  himself 
with  it  some  other  way  than  merely  by  coun- 
seling him  to  commit  it.  Steel  proves  only  that 
the  defendant  confessed  that  he  had  advised 
Baker  to  commit  a  fraud,  but  he  does  not  prove 
that  the  defendant  had  done  or  intended  to  do 
anything  to  assist  Baker  to  perpetrate  it.  The 
question  is,  what  false  representations  did  the 
defendant  make  of  Baker's  credit? — for  how- 
ever great  may  be  his  moral  culpability  in  the 
transaction,  something  more,  must  be  show  to 
sustain  this  action.  It  appears  to  me,  therefore, 
that,  for  every  purpose  but  that  of  showing  the 
defendant's  intention,  which  does  not  become 
material  till  illegal  acts  are  proved,  as  much 
other  testimony  is  required  to  convict  the  de- 
fendant as  though  Steel's  testimony  was  not  in 
the  case.  The  only  act  of  the  defendant  which 
was  proved,  is  his  letter  to  Wilson;  for  his  ad- 
vice to  Baker,  however  immoral,  had  no  influ- 
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ence  upon  the  plaintiff  to  induce  him  to  credit 
Baker.  Whether  the  letter  should  and  did  have 
this  influence  of  persuading  the  plaintiff  that 
Baker  was  worthy  of  credit  is  to  be  decided 
from  the  letter  itself,  and  not  by  extrinsic  evi- 
dence of  the  defendant's  wish  that  Baker 
should  obtain  credit.  He  might  desire  that  he 
should  succeed  in  getting  credit,  and  yet  not 
be  willing  to  do  anything  to  make  himself  lia- 
ble. Whether  he  has  made  himself  liable  is  to 
be  determined  by  what  he  did,  and  not  by  what 
he  wished.  The  letter,  so  far  as  it  relates  to 
Baker,  purports  to  be  merely  introductory  ;  it 
contains  no  affirmation  that  he  is  worthy  of 
credit,  or  indeed  that  he  intended  or  desired  to 
obtain  credit.  The  words,  "  any  assistance 
you  may  give  him  by  way  of  buying  would  be 
thankfully  acknowledged, he  being  an  acquaint- 
ance of  mine,"  are  all  which  import  any  in- 
terest in  Baker's  business  in  N.  Y.  These 
417*1  words,  *even  if  they  import  a  desire 
that  Wilson  should  assist  Baker  to  obtain  credit, 
certainly  contain  no  assurance  that  he  is  worthy 
of  credit,  nor  is  it  easy  to  see  how  they  would 
justify  Wilson  in  making  such  an  assurance. 
There  are  many  ways  in  which  one  per- 
son may  assist  another  in  buying, without  rec- 
ommending him  to  credit ;  and  where  a  matter 
is  susceptible  of  different  constructions,  the 
law  will  not  assume  that  which  imputes  fraud. 
It,  besides,  is  not  a  light  objection  to  such  a 
construction,  that  if  the  letter  authorized  a  rec- 
ommendation, it  was  a  recommendation  with- 
out limit  as  to  time  or  amount.  Admitting  that 
the  jury  might  have  been  justified  in  constru- 
ing the  letter  to  contain  or  to  authorize  a  rec- 
ommendation, which  is  going  far  enough,  yet 
this  did  not  justify  the  judge  to  assume  the 
fact,  and  on  this  assumption  to  allege  another 
proposition  which  was  wholly  unfounded  un- 
less the  first  was  clearly  established.  The 
charge  virtually  excluded  from  the  jury  the 
consideration  whether  the  letter  contained  a 
recommendation,  by  asserting  that  it  was  the 
duty  of  the  defendant  to  have  communicated 
certain  facts  within  his  knowledge  relative  to 
Baker's  circumstances,  and  that  his  withhold- 
ing them  rendered  him  equally  liable  as  though 
he  had  communicated  a  falsehood;  that  "  The 
suppression  of  such  information  would,  of  it- 
self, be  not  only  evidence  of  falsehood,  but  of  a 
fraudulent  intent  by  the  defendant,  to  enable 
Baker  to  obtain  the  goods  from  the  plaintiff." 
If  full  force  is  given  to  the  rule  that  suppremo 
vert  is  equivalent  to  expressio  fal»i,  yet  it  cannot 
legitimately  be  extended  so  far  as  to  make  the 
suppression  of  one  fact  proof  of  the  expression 
of  another  ;  but  such  is  the  reasoning,  or  at 
least  the  effect  of  the  charge.  Because  the  de- 
fendant did  not  communicate  facts  to  show 
Baker  unworthy  of  credit,  it  is  assumed  by  the 
judge  that  he  represents  him  as  worthy  of  cred- 
it. But  did  he  represent  him  to  be  worthy  of 
credit?  This  was  a  fact  for  the  jury  to  decide 
— and  that  by  what  was  in  the  letter,  and  not 
by  what  was  out  of  it.  If  the  letter  contains 
no  recommendation,  then  there  was  no  duty  on 
the  defendant  to  communicate  anything  of 
Baker's  embarrassments,  and  his  not  doing  so 
affords  no  evidence  of  fraud.  The  principle  of 
suppremo  veri  relates  to  the  suppression  of 
418*J*facts  which  would  contradict  or  qual- 
ify those  which  are  expressed.  If  one  repre- 
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sent  another  as  honest,  he  need  not  say  he  is  in 
debt;  or  if  he  say  he  is  rich,  he  is  not  bound  to 
add,  he  is  knavish.  In  this  case,  what  is  the 
thing  expressed  which  the  thing  suppressed 
would  contradict  or  qualify  ?  Unless  the  letter 
recommended  Baker's  pecuniary  responsibility, 
there  is  no  reason  why  the  defendant  should 
state  that  he  held  judgments  against  him.  It  is 
not  easy  to  point  to  such  recommendation  in  the 
letter,  and  yet  the  assumption  that  it  is  there, 
is  the  ground  on  which  the  court  charges,  not 
only  that  the  suppressions  are  proof  of  the  de- 
fendant's fraud,  but  that  the  defendant  "  was 
equally  liable  for  what  Wilson  said  in  conse- 
quence of  not  receiving  that  information, as  he 
would  have  been,  had  he  written  to  the  plaint- 
iff himself."  This  disguises  the  preliminary 
and  more  important  inquiry, which  is,  not  what 
Wilson  said  because  he  did  not  receive  certain 
information,  but  what  had  he  a  right  to  say  on 
the  information  which  he  did  receive  ?  Does 
the  letter  authorize  him  to  say  that  Baker  was 
worthy  of  credit?  When  this  is  ascertained, 
then  the  inquiry  of  what  was  suppressed  be- 
comes material.  If  the  letter  contains  no  affir- 
mation of  Baker's  trustworthiness,  does  it  con- 
stitute Wilson  the  defendant's  agent  to  make 
such  representations  as  he  pleased?  If  it  does 
not,  how  Is  the  defendant  liable  for  what  Wil- 
son said  in  consequence  of  not  receiving  more 
information  ?  The  reasoning  of  the  charge 
may  make  the  defendant's  liability  greater  than 
if  the  letter,  instead  of  being  addressed  to  Wil- 
son, had  been  addressed  to  the  plaintiff  him- 
self. If  it  had  been,  he  would  be  bound  by  its 
legal  construction ;  but  now  he  is  to  be  benefit- 
ed by  the  unauthorized  construction  given  to 
it  by  another. 

The  charge  is  also  exceptionable  in  saying, 
that  although  the  plaintiff  might  have  been  in- 
fluenced to  give  credit  to  Baker  by  other  cir- 
cumstances, "  yet,  if  he  was  moved  in  giving 
the  credit  by  the  recommendation  of  the  de- 
fendant, through  Wilson,  it  was  sufficient." 
This  is  giving  an  alarming  latitude  to  the  doc- 
trine of  liability  for  false  representations!  and, 
in  its  application,  would  inevitably  overthrow 
a  well  established  principle  of  law  ;  which  is, 
that  in  actions  of  tort,  it  is  necessary  that  the 
*damage  should  be  the  natural  and  di-  [*419 
rect  consequence  of  the  act  of  the  defendant. 
3  Wend..  271 ;  8  East,  1 ;  2  Stark.  Ev.,  872  ;  19 
Johns.,  298.  The  principle  of  the  charge  in 
this  respect  is,  that  if  the  defendant  "was 
moved  in  giving  the  credit "  in  any,  no  matter 
how  small  a  degree,  by  the  defendant's  act,  it 
is  the  same  as  if  it  wholly  controlled  him. 
Without  attempting  the  metaphysical  distinc- 
tion between  a  direct  cause  and  the  causa 
can  sana  of  the  schools,  it  may  be  made  very 
plain  that  a  fact  may  have  an  influence  in  pro- 
ducing a  conclusion  of  the  mind,  notwith- 
standing the  same  conclusion  would  have  been 
produced  without  the  aid  of  that  fact.  It  is 
possible  that  what  Wilson  said  made  some  im- 
pression on  the  plaintiff's  mind,  but  it  is  prob- 
able that  without  this  impression,  Hickcox's 
letter  and  other  circumstances  would  have  pro- 
duced the  same  result.  What,  therefore, 
should  have  been  submitted  to  the  jurv  was, 
whether  Wilson's  communication  so  far  in- 
fluenced the  plaintiff  as  that  without  it  he 
would  not  have  given  the  credit  to  Baker.  By 
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excluding  this  consideration  from  the  jury,  it 
allowed  them  to  charge  the  defendant  with 
damage  which  they  may  not  have  believed  he 
occasioned. 

I  think  the  judge  erred  also  in  charging  that 
the  plaintiff  "  had  a  right  to  pursue  the  prop- 
erty after  the  delivery  and  while  it  was  in 
transition  "  and,  therefore,  was  equally  en- 
titled to  recover,  whether  the  defendant's  rec- 
ommendation induced  him  to  sell  the  goods 
or  prevented  his  pursuing  them.  It  was  not  a 
case  where  the  right  of  stoppage  in  transitu 
existed  ;  but  if  it  was,  it  would  be  confounding 
all  the  principles  and  purposes  of  pleading,  to 
allow  the  plaintiff  to  recover  under  his  present 
declaration.  The  term  "stoppage  in  transitu" 
presupposes  that  the  property  is  not  delivered, 
or,  at  least,  that  it  has  not  yet  come  to  the  hands 
of  the  other  party.  But  in  this  case  all  the 
iproof  shows  that  the  goods  passed  directly 
from  the  plaintiff  to  Baker,  who  was  on  the 
spot  to  receive  them,  and  that  there  was  no 
space  of  time  when  they  were  in  transition. 
The  Supreme  Court  agree  that  "the  right  of 
stoppage  in  transitu  had  nothing  to  do  with  the 
42O*]  case ;"  but  they  overlook  *the  conse- 
quence that  if  it  had  not,  then  the  judge's 
charge  was  necessarily  erroneous  and  calcu- 
lated to  mislead  the  jury.  The  proof  leaves 
it  at  least  doubtful  whether  the  goods  were  not 
delivered  to  Baker  before  the  plaintiff  saw 
Wilson  or  ever  heard  of  the  defendant.  If 
this  was  so,  then  the  plaintiff's  case  was  not 
made  out,  for  he  did  not  give  the  credit  in  con- 
sequence of  the  defendant's  representations  ; 
and  whether  he  did  or  not  was  the  very  ques- 
tion for  the  jury  to  decide,  but  which  is  taken 
from  them  by  the  judge's  charging  that  it  was 
the  same  thing,  whether  the  defendant  induced 
the  original  credit,  or  prevented  the  plaintiff 
from  stopping  the  goods  in  transition. 

Whatever  anxiety  courts  may  feel  to  restrain 
frauds,  they  must  not,  for  the  sake  of  punish- 
ing the  guilty,  break  over  those  salutary  rules 
of  law  and  evidence  which  wisdom  and  ex- 
perience have  established,  and  which  form  the 
only  safeguard  for  the  innocent.  It  is  possible 
that  injustice  has  not  been  done  to  the  defend- 
ant below,  yet  it  is  not  certain  but  that  it  has 
been  ;  and  it  is  certain  that  it  may  and  prob- 
ably will  be  done  to  others,  if  the  present 
judgment  is  maintained,  and  the  principles  on 
which  it  is  founded  are  allowed  to  become  the 
established  law  of  the  laud.  After  the  length 
which  I  have  felt  it  my  duty  to  go  in  examin- 
ing this  case,  I  will  not  enter  into  general  con- 
siderations that  press  on  my  mind,  why  this 
species  of  action  should  not  be  too  much  en- 
couraged, and  especially  why  courts,  in  their 
anxiety  to  punish  one  description  of  frauds, 
should  be  careful  not  to  offer  facilities  for  the 
perpetration  of  other  frauds  more  mischievous, 
because  more  difficult  to  prevent.  It  is  in  the 
power,  and,  to  use  the  language  of  Oh.  J., 
Marshall :  "  It  is  the  duty  of  the  individual 
who  contracts  with  one  man  on  the  credit  of 
another,  not  to  trust  to  ambiguous  phrases  and 
strained  constructions,  but  to  require  an  ex- 
plicit and  plain  declaration  of  the  obligation 
he  is  about  to  assume."  But  it  is  not  in  the 
power  of  any  man  to  protect  himself,  if  a  blind 
and  willful  confidence  in  representations,  not 
calculated  to  impose  upon  ordinary  prudence 
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and  sagacity,  is  to  form  the  basis  on  which 
faithless  memories  *and  interested  testi-  *[42 1 
mony  may  establish  a  claim  to  an  unlimited 
amount. 

lam  for  reversing  the  judgment  and  remit- 
ting the  record  that  the  pleadings  may  be 
amended  and  a  new  trial  had. 

On  the  question  being  put— Shall  this  judg- 
ment be  reversed  ?— the  members  of  the  court 
voted  as  follows  : 

In  the  affirmative— The  PRESIDENT,  The 
CHANCELLOR,  and  Senators  Armstrong,  Gary, 
Deilz,  Edwards,  Gere,  Griffin,  Lansing,  Ouack- 
enboss,  Tracy  and  Westcotl — 12. 

In  the  negative— Senators  Beardsley,  Gonk- 
lin,  Gropsey,  Edmonds,  Fisk,  Gansevoort,  Hal- 
sey,  Macdonald,  Shermans.^  Van  Schaick—lQ. 

Whereupon  the  judgment  of  the  Supreme 
Court  was  reversed,  with  costs ;  and  the  Court 
resolved  that  the  third  count  in  the  declaration 
was  sufficient  after  verdict  to  sustain  a  judg- 
ment, and  directed  the  record  to  be  remitted  to 
the  Supreme  Court,  with  liberty  to  the  plaintiff 
there  to  apply  to  amend  the  postea,  either  by 
the  notes  of  the  circuit  iudge,  or  by  the  evi- 
dence set  forth  in  the  bill  of  exceptions,  so  as 
to  apply  the  verdict  to  the  third  count,  and 
to  render  judgment  thereon  ;  and  in  case  that 
court  shall  refuse  such  leave,  then  that  a  new 
trial  may  be  awarded  by  that  court,  on  the  ap- 
plication of  the  plaintiff  below,  and  that  he  be 
at  liberty  to  apply  to  amend  his  declaration 
before  the  awarding  of  a  venire  de  now. 

Reversing— 7  Wend.,  9, 

Fraudulent  representations  and  recommends— Ac- 
tion for— Declaration  must  charge  intent.  Distin- 
guished—16  Wend.,  648,  649. 

Cited  in-13  N.  Y.,  330 :  31  N.  Y.,  539  ;  34  N.  Y.,  60 ; 
58  N.  Y.,  266  ;  31  Barb.,  130 :  44  Barb.,  501 ;  51  Barb. 
132 ;  61  Barb.,  508 :  66  Barb.,  207 ;  11  How.  Pr.,  244  : 14 
How.  Pr.,  255 ;  15  How.  Pr.,  351 ;  19  How.  Pr.,  284 ; 40 
How.  Pr.,  239;  1  Abb.  Pr.,  301;  1  Abb.  N.  S.,  402;  3 
Sand.,  475 ;  4  Duer,  260 ;  8  Bos.,  159 ;  44  Super.,  15  ;  44 
Ind.,  498 ;  10  Am.  Rep.,  556  (51  N.  Y.,  33);  29  Am.  Rep., 
733,  737  (58  Ala.,  153). 

Defective  pleading— When  cured  by  verdict. 

Cited  in  15  Wend.,  509;  17  Wend.,  483;  23  Wend.. 
604;  20  Barb.,  66;  25  Barb.,  584,  591  ;  1  Leg.  Obs.,  125, 
330 ;  5  How.  U.  8.,  228 ;  7  How.  U.  8.,  721 ;  72  Ind.,  309  ; 
32  Mo.,  461 ;  33  Mo.,  388;  36  Mo.,  45 ;  10  Minn.,  190  ;  15 
Minn.,  86. 

Appeal— Settlement  of  case— BUI  of  exceptions. 

Cited  in— 2  N.  Y.,  191 ;  3  How.  Pr.,  419. 


*JACKSON,  exdem.  WEBB  ET  AL.,  [*422 

v. 

ROBERTS'  EXECUTORS. 

Sheriff's  Deed—Parol  Evidence  Inadmissible  to 
Contradict  Recitals— Sale  of  Several  Parcels 
under  Several  Executions — Deed  Void,  as  to 
Lands  Sold  on  Executions  which  were  Satisfied 
— Evidence — Order  of  Sale — Order  of  Enu- 
meration in  Deed  Not  Evidence  of— Practice — 
Bill  of  Exceptions — Assumption  of  Facts — 
Motion  for  New  Trial — Diligence  of  Creditors. 

A  sheriff's  deed,  conveying  several  parcels  of 
land,  by  virtue  of  several  executions  (specially  set 
forth),  and  a  sale  had  thereon,  when  set  up  by  way 
of  defense  against  a  recovery  in  an  action  of  eject- 

NOTK.—  Evidence  —  Parol  —  Admissttrttity  of,  to 
contradict  recitals  in  a  deed.  See  Overseers  of  New 
Berlin  v.  Overseers  of  Norwich,  10  Johns.,  229,  note; 
Denn  v.  Cornell,  3  Johns.  Cas.,  174,  note. 
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ment,  cannot  be  attacked  by  parol  proof  that  a  por- 
tion of  the  premises  conveyed  by  tne  deed  was  sold 
under  only  one  of  the  executions  specified  in  the 
•deed ;  or,  in  other  words,  the  fact  averred  in  the 
deed,  that  the  premises  conveyed  were  sold  under 
all  the  executions,  cannot  be  contradicted  by  parol 
proof  that  a  portion  of  the  premises  were  sold 
under  only  one  of  the  executions. 

If,  however,  it  appears  on  the  face  of  the  deed,  or 
be  shown  by  proof  cdiunde,  that  certain  of  the 
premises  conveyed  were  sold  by  virtue  of  one  or 
more  of  the  executions,  after  such  executions  were 
satisfied  by  the  sale  of  other  property,  the  deed  as 
to  such  premises  so  subsequently  sold  is  void  and 
inoperative. 

The  order  in  which  premises  are  enumerated  in  a 
sheriff's  deod,  is  not  evidence  that  the  premises  were 
sold  in  that  order. 

The  mere  filing  of  a  bill  in  chancery  by  one  set  of 
creditors  to  avoid  a  conveyance  of  property  by 
their  debtor,  gives  no  preference  over  other  credit- 
ors who  pursue  the  same  debtor  and,  previous  to 
the  decree  in  the  equity  suit,  obtain  a  judgment  at 
law  against  him. 

Where  it  appears  from  the  bill  of  exceptions,  that 
on  the  trial  of  the  cause,  certain  positions  of  law 
were  contended  for  by  one  of  the  parties  on  the  as- 
sumption of  certain  facts,  and  the  circuit  judge  on 
the  same  assumption  of  facts  decides  the  law 
against  such  party,  who  excepts  to  the  decision,  and 
moves  for  a  new  trial,  the  Supreme  Court,  on  the 
motion  fora  new  trial,  are  warranted  in  considering 
the  facts  as  appearing  in  the  bill  of  exceptions.  Per 
Senators  Edmonds  and  Seward,  in  dissenting  opin- 
ions delivered  by  them. 

Citations— 1  R.  L.  of  1813.  505,  sec.  13 ;  7  Mon.,  619 : 
6  Blnn.,  489:  12  Johns..  207.  437;  17  Johns.,  167;  10 
Johns.,  381, 393;  5  Cow.,  529;  7  Johns.,  218;  18  Johns., 
7, 107,  441 ;  2  Tyrw..  544;  8 Taunt..  527 ;  1  Cr.,  132 ;  1 J. 
J.  Marsh.,  318;  5  Johns..  467;  1  Cow.,  622,  629;  8 
Johns.,  507 ;  16  Johns.,  89 ;  20  Johns.,  49 ;  7  Cow.,  90; 
4  Cow.,  601 ;  Stark.  Ev.,  part  4,  p.  1357,  n.  4 ;  4  Cr.,  403: 
4  Wh.,  77 ;  3  Ch.  Cas.,  101;  4  Com.  Dig.,  tit.  Fait,  E,  1; 
Willes,  12 ;  5  Johns.  Ch.,  27 ;  2  Co.  Litt.,  £52  a ;  6  Mod., 
46 ;  4  Crui.  Dig.  tit.,  32.  ch.  13,  sec.  7:  1  Phil.  Ev.,  a56, 
and  n.  3;  2  Stark.  Ev.,  30.  pt.  4 ;  4  Blnn.,  281 ;  4  Pet., 
88 :  2  Ld.  Raym.,  1072 :  4  Mass.,  402 ;  Cro.  Eliz.,  209. 
237. 

TERROR  from  the  Supreme  Court.  Webb 
-Lj  brought  an  action  of  ejectment  in  the  name 
of  James  Jackson,  as  nominal  plaintiff,  against 
Roberts,  for  the  recovery  of  about  4  acres  of 
land  called  the  mill-lot,  and  produced  a  deed 
of  the  premises  claimed,  from  one  Joshua 
Clark  to  J.  Ketchum  and  H.  A.  Ten  Broeck, 
bearing  date  Sep.  5,  1820.  Joshua  Clark  was 
the  grantee  of  one  Stephen  Clark,  under  a  deed 
bearing  date  in  Nov.,  1817,  which  deed  was 
avoided  by  a  decree  in  chancery  in  June,  1818, 
as  having  been  made  to  defraud  the  creditors 
of  Stephen  Clark  ;  and  Stephen  Clark  and  his 
grantee  Joshua  Clark,  were  ordered  in  the 
same  decree  to  unite  with  a  master  in  a  con- 
veyance of  the  premises  in  question.  The  bill 
in  chancery,  upon  which  the  decree  was 
423*]  founded,  was  *flled  by  the  creditors  of 
Stephen  Clark  Feb.  13,  1818.  Ketchum  and 
Ten  Broeck  were  the  assignees  of  some  and 
trustees  of  others  of  the  creditors  who  filed  the 
bill,  and  the  deed  exhibited  on  the  trial,  exe- 
cuted to  them  by  Joshua  Clark,  was  executed 
in  pursuance  of  the  decree  of  June,  1818,  the 
grantor  not  having  united  with  the  master  in 
the  conveyance  of  the  property  as  directed  by 
the  decree.  The  defense  set  up  by  Roberts  was 
a  sheriff's  deed  of  the  premises  in  question,  by 
virtue  of  a  sale  under  executions  against  Ste- 
phen Clark.  The  deed  bore  date  May  16,  1818, 
and  recited  three  executions  against  Stephen 
Clark,  one  in  favor  of  W.  Malcolm  and  two 
other  persons,  directing  a  levy  of  the  sum  of 
$133.80;  another  in  favor  of  A.  E.  Phelos.  di- 
recting $104.19  to  be  levied,  and  the  third  in 
favor  of  Charles  Hill  and  C.  Stebbins,  direct- 
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ing  a  levy  of  $4,000  debt,  and  $14.43  costs ; 
that  by  virtue  of  such  executions,  the  sheriff 
had  seized  and  taken  of  the  lands  and  tene- 
ments of  Stephen  Clark  all  that  certain  piece 
or  parcel  of  land,  etc.,  supposed  to  contain  one 
acre  of  land  ;  also  one  other  piece  or  parcel  of 
land.  etc. ,  supposed  to  contain  one  half  acre  of 
land  ;  also  one  other  piece,  containing  by  esti- 
mation about  four  acres  of  land,  commonly 
called  the  mill-lot ;  and  also  one  other  piece  or 
parcel,  to  wit :  100  acres  of  land,  etc.;  and 
that  since  the  seizure,  the  several  premises  de- 
scribed in  the  deed  had  been  exposed  to  sale  at 
public  vendue,  and  purchased  for  the  several 
prices  following,  by  Charles  Hill  ;  that  is  to 
say,  the  first  parcel  for  the  sum  of  $111,  the 
second  for  the  sum  of  $50,  the  third  for  the 
sum  of  $250,  and  the  fourth  for  the  sum  of 
$500.  After  which  recitals,  the  deed  proceeded 
in  the  usual  form:  "Now  know  ye,  that  I, 
John  Mattison,  the  sheriff  aforesaid,  by  virtue 
of  the  said  writs  of  fieri  facia*,  to  me  directed," 
etc.,  have  granted,  etc.,  to  Charles  Hill,  etc., 
conveying  the  four  several  parcels  as  described 
in  the  deed.  The  defendant  read  in  evidence 
an  exemplification  of  the  judgment  in  favor  of 
Malcolm,  and  also  of  the  judgment  in  favor  of 
Hill  and  Stebbins — the  first  docketed  Jan.  16, 
1818,  and  the  second  Feb.  17,  1818,  but  gave 
no  evidence  of  the  judgment  in  favor  of 
Phelps.  The  defendant  also  produced  an  exe- 
cution in  favor  of  Malcolm,  upon  which  there 
*was  no  return  indorsed  by  the  sheriff,  [*424 
and  an  execution  in  favor  of  Hill  and  Steb- 
bins, upon  which  a  return  was  indorsed,  that 
by  virtue  thereof  the  sheriff  had  caused  to  be 
made  of  the  lands  and  tenements  of  the  de- 
fendant, there  being  no  goods  or  chattels,  the 
sum  of  $675.11,  besides  his  fees,  etc.  The 
plaintiff  proved  that  Charles  Hill  knew,  at  the 
time  he  caused  the  judgment  in  favor  of  him- 
self and  Stebbins  to  be  entered,  which  was  a 
judgment  on  bond  and  warrant,  that  the  bill  in 
chancery  above  referred  to  had  been  filed.  The 
plaintiff  then  offered  to  prove  that  the  prem- 
ises in  question  were  sold  by  the  sheriff,  under 
the  execution  in  favor  of  Hill  and  Stebbins, 
and  no  other  ;  that  the  advertisement  was  upon 
both  executions,  but  the  sale  was  announced  to 
be  and  was  made  on  the  one  execution  only  ; 
which  evidence  thus  offered  was  objected  to, 
and  rejected  by  the  judge.  The  counsel  for  the 
plaintiff  then  insisted,  that  the  several  parcels 
of  land  having  been  sold  separately,  and  the 
first  two  parcels  sold  raising  a  sum  of  money 
more  than  sufficient  to  satisfy  the  oldest  judg- 
ment and  execution,  they  were  in  law  satisfied 
and  extinguished  ;  and  the  sale  of  the  third 
and  fourth  parcels  was  only  by  virtue  of  the 
junior  execution,  which  remained  unsatisfied. 
But  the  judge  decided,  that  the  sale  of  all  the 
parcels  of  land  must  be  deemed  to  have  been 
made  by  virtue  of  both  executions,  notwith- 
standing the  two  first  parcels  sold  for  more 
than  enough  to  satisfy  the  eldest  execution, 
and  that  the  defendant  deriving  his  title  under 
the  judgment  recorded  before  the  filing  of  the 
bill  in  chancery,  was  entitled  to  the  verdict  of 
the  jury,  and  so  charged  the  jury  to  find.  The 
jury  found  accordingly.  The  plaintiff  having 
excepted  to  the  decisions  of  the  circuit  judge, 
moved  the  Supreme  Court  for  a  new  trial, 
which  motion  was  denied,  and  judgment  was 
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rendered  in  favor  of  the  defendant.  Where- 
upon the  plaintiff  sued  out  a  writ  of  error. 
See  opinion  of  the  Supreme  Court  and  argu- 
ments of  counsel  in  that  court,  7  Wend..  83. 

The  cause  was  argued  here  by, 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in 
error. 

Mr.  B.  F.  Butler,  for  the  defendants  in 
error. 

425*]  *The  following  opinions  were  deliv- 
ered : 

By  the  Chancellor.  Recitals  in  a  deed 
which  do  not  constitute  an  essential  part  of  the 
conveyance,  are  certainly  not  conclusive  evi- 
dence against  a  third  person  of  the  facts  re- 
cited ;  neither  is  a  recital  of  the  power  or  au- 
thority of  the  grantor,  for  the  making  of  the 
conveyance  in  ordinary  cases,  even  presump- 
tive evidence  of  the  existence  of  such  power. 
Thus,  to  sustain  a  conveyance  executed  by  an 
attorney  under  a  power,  by  an  executor  under 
a  will,  or  by  a  sheriff  under  an  execution,  the 
power  of  attorney,  the  will  or  the  execution 
should  be  produced  as  the  best  evidence  of  the 
power  to  sell.  But  when  the  deed  upon  its  face 
purports  to  be  made  in  pursuance  of  or  in  the 
execution  of  a  particular  power,  and  the  exist- 
ence of  such  power  is  established,  it  would  be 
a  direct  contradiction  of  a  substantial  part  of 
the  deed  itself  to  permit  a  party,  claiming  in 
opposition  to  that  deed,  to  prove  by  parol  evi- 
dence that  such  deed  was  not  made  by  virtue 
of  that  power,  but  under  some  other  which 
would  give  to  the  grantee  a  different  interest. 
If,  indeed,  a  mistake  has  occurred,  by  reason 
of  which  the  conveyance  has  been  made  under 
a  different  power  from  that  which  was  in- 
tended by  the  parties  thereto,  as  if  a  sheriff 
having  two  executions  in  his  hands  sells  under 
one  of  them  only,  and  by  mistake  conveys 
under  the  other,  or  under  both,  the  person  in- 
jured thereby  is  not  without  remedy,  except  in 
a  case  where  the  premises  hnve  been  subse- 
quently conveyed  to  a  bonafide  purchaser  who 
had  no  notice  of  the  mistake.  The  remedy  of 
the  person  injured,  however,  is  by  an  applica- 
tion to  the  proper  tribunal  to  set  aside  the  con- 
veyance or  to  have  the  mistake  corrected.  But 
the  fact  of  such  mistake  cannot  be  inquired 
into  in  a  collateral  way.  The  statute,  under 
which  this  sale  took  place,  1  R.  L.  of  1813,  p. 
505,  required  the  sale  to  be  at  public  vendue, 
and  that  certain  other  requisites  as  to  notice, 
etc.,  should  be  complied  with,  and  the  sheriff 
was  made  liable  to  a  heavy  penalty  for  selling 
lands  upon  execution  otherwise  than  in  the 
manner  prescribed  by  that  Act  ;  but  that  stat- 
ute expressly  provided  that  no  such  offense  by 
426*]  the  sheriff  should  be  *deemed  to  affect 
the  validity  of  the  sale.  It  was  sufficient, 
therefore,  for  the  defendant  in  this  case,  when 
he  purchased  ot  Hill  in  Dec.,  1819,  to  examine 
the  conveyance  from  the  sheriff,  which  showed 
that  the  premises  in  question  were  sold  under 
the  Malcolm  execution  as  well  as  under  that 
upon  the  subsequent  judgment ;  and  to  satisfy 
himself  from  the  judgment  record,  and  from 
the  execution  and  indorsements  thereon,  show- 
ing it  was  in  the  sheriff's  hands  at  the  time  of 
the  sale,  that  the  sheriff  had  the  power  to  sell 
the  premises  under  the  Malcolm  judgment. 
See  7  Mon.,  6iy. 

The  part  of  the  deed  in  question,  which  by 
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the  plaintiffs'  counsel  is  supposed  to  be  a  mere- 
recital,  is  not  so  in  fact;  it  is  an  essential  part 
of  the  deed  itself,  as  the  granting  part  of  the 
deed  refers  to  the  executions  mentioned  in  the 
reciting  part  as  "the  said  writs  of  jteri  facias," 
by  virtue  of  which  the  sale  and  conveyance  is 
made.  If  this  part  of  the  deed,  which  refers 
to  the  executions  previously  recited, is  rejected, 
the  property  is  not  conveyed  under  any  execu- 
tion, and  the  deed  will  be  inoperative  and  void. 
A  sale  under  an  execution  is  essential  to  the 
transfer  of  the  property,  and  after  the  execu- 
tion is  proved  to  have  been  in  the  hands  of  the 
sheriff , so  as  to  authorize  the  giving  of  the  deed, 
his  conveyance  is  the  legal  evidence.under  the 
Statute  of  Frauds,  of  a  sale  under  that  execu- 
tion. In  the  case  of  Snyder  v.  Snyder,  6  Binn. , 
489,  where  administrators  had  sold  at  auction 
and  conveyed  certain  lands  of  the  intestate, 
under  an  authority  derived  from  the  Orphan's- 
Court,  the  Supreme  Court  of  Pa.  decided  that 
parol  evidence  was  inadmissible  to  contradict 
the  statement  in  the  administrators'  deed,  by 
showing  that  a  part  of  the  premises  mentioned 
in  that  deed  was  excepted  by  them  at  the  time 
of  the  sale.  A  similar  decision  was  made  by  the 
Supreme  Court  of  this  State  in  the  case  of  Jack- 
son v.  Croy,  12  Johns.  ,427, referred  to  in  the  opin- 
ion of  the  court  below;  in  which  case  parol  evi- 
dence was  offered  to  show  that  part  of  the- 
premises  conveyed  by  the  sheriff's  deed  were 
excepted  by  him  at  the  time  of  the  sale.  These 
cases  are  analogous  in  principle  to  the  present; 
as  the  sale  and  conveyance  under  a  judgment 
and  execution,  which  is  a  legal  lien  upon  the 
premises,  and  which,  alone,  can  give  a  good 
title,  is  as  essential  *to  the  purchaser  [*427 
as  that  he  should  have  the  whole  of  the  prem- 
ises stated  in  the  sheriff's  deed  to  have  been 
sold  under  such  judgment  and  execution.  The 
case  of  Jacksonv.  Vanderheyden,  17  Johns. ,167, 
also  shows  that  the  principle  recognized  in 
Jackson  v.  Croy  is  properly  applied  to  the  case 
now  under  consideration. 

The  cases  of  Jackson  v.  Pratt,  10  Johns., 381, 
and  Jackson  v.  Streeter,  5  Cow.,  529,  upon  ex- 
amination, will  not  be  found  to  conflict  with 
this  principle.  There  is  a  material  distinction 
between  the  introduction  of  parol  testimony  to 
contradict  a  deed,  or  other  written  instrument, 
and  the  giving  of  similar  testimony  to  explain 
a  latent  ambiguity.  If  there  were,  in  fact,  two 
executions  in  the  hands  of  the  sheriff,  and  he 
should  execute  a  conveyance  stating  a  sale  un- 
der one  of  those  executions  only,  such  execu- 
tion being  particularly  described  in  the  deed, 
it  would  be  improper  to  introduce  parol  testi- 
mony, for  the  purpose  of  showing  that  he  act- 
ually sold  under  the  other  execution,  and  not 
upon  that  mentioned  in  the  conveyance  under 
which  the  grant  purported  to  be  made.  The 
cases  referred  to  were  both  cases  of  latent  am- 
biguity, arising  from  facts  beyond  the  deeds. 
There  were  no  executions  in  the  hands  of  the 
sheriff  answering,  in  every  particular,  the  de- 
scription of  those  mentioned  in  the  deeds;  but 
as  there  was  sufficient  in  the  deeds  to  identify 
the  executions  under  which  the  sales  were 
made,  after  rejecting  the  particulars  in  which 
the  descriptions  thereof  were  false  or  mistaken, 
the  conveyances  were  held  good.  The  same 
principle  is  constantly  applied  to  the  descrip- 
tion of  the  premises  intended  to  be  conveyed. 

WKND.  11. 


1833 


JACKSON  v.  ROBERTS'  EX'RP. 


427 


by  the  deed,  in  which,  if  there  are  particulars 
sufficiently  ascertained  to  designate  the  prem- 
ises intended  to  be  granted,  a  false  or  mistaken 
description  as  to  circumstances  not  necessary 
to  be  stated, will  not  invalidate  the  conveyance. 
See  Jackson  v.  Clark,  7  Johns.,  218;  Jackson  v. 
Ransom,  18/d,  107;  Wilkinson  v.Malin,2Tyrw., 
544.  I  think,  therefore,  the  circuit  judge  was 
right  in  this  case  in  rejecting  the  evidence 
which  was  offered  to  contradict  the  sheriff's 
deed. 

The  objection  that  the  premises  in  question 
were  not  sold  under  the  Malcolm  execution, be- 
cause that  execution  had  been  previously  sat- 
isfied by  the  sale  of  the  two  lots  first  described 
428*1  *in  the  sheriff's  deed, is  next  to  be  con- 
sidered. If  a  sheriff  has  several  executions  in 
his  hands,  upon  judgments  docketed  at  differ- 
ent times,  and  has  raised  money  enough  to  sat- 
isfy the  oldest  judgment,  it  is,  unquestionably, 
his  duty  to  proceed  and  sell  the  residue  of  the 
lands  upon  the  executions  issued  upon  the  jun- 
ior judgments  only,  so  as  not  to  interfere  with 
the  rights  of  those  whose  property  is  not  af- 
fected by  the  lien  of  the  junior  judgments;  and 
if  the  sheriff  violates  his  duty,  in  this  respect,  he 
may  made  personally  responsible  to  those  who 
are* aggrieved  by  such  an  illegal  and  improper 
proceeding.  Stead  v.  Gascoigne,  8  Taunt.,  527. 
So,  also,  upon  an  application  to  tne  proper  tri- 
bunal, the-sale  may  be  set  aside  for  irregularity. 
If  it  appeared  upon  the  face  of  the  sheriff's  deed 
in  this  case,  that  the  premises  were  sold  on  the 
senior  execution,  after  that  execution  with  the 
interest  and  the  sheriff 's  fees  thereon, had  been 
fully  paid  by  the  sale  of  the  other  property  on 
which  it  had  a  priority  of  lien,  I  am  inclined 
to  think  the  conveyance,  so  far  as  it  purported 
to  have  been  made  under  that  execution,  would 
be  unauthorized  and  void.  But  the  order  in 
which  the  several  parcels  of  land  are  described 
in  the  sheriff's  deed,  is  not  evidence  that  they 
were  actually  sold  in  that  order  by  the  sheriff. 
This  part  of  the  deed,  therefore,  does  not  show 
that  the  lien  of  the  first  execution  was  satisfied 
before  the  sale  of  the  premises  in  question,  so 
as  to  render  void  that  part  of  the  deed  by  which 
it  appears  that  they  are  sold  and  conveyed 
under  the  several  executions.  And  I  do  not 
understand  from  this  bill  of  exceptions  that  any 
evidence  was  offered,  or  proposed  to  be  gone 
into,  at  the  trial,  to  establish  the  fact  dehors  the 
deed,  that  the  Malcolm  execution  had  been  in 
fact  satisfied  by  the  sale  of  other  property  on 
which  it  had  a  priority  of  lien,  previous  to  the 
sale  of  the  premises  in  question.  The  exception 
seems  to  have  been  founded  upon  what  ap- 
peared upon  the  face  of  the  deed  itself ;  and  that  I 
think  was  not  sufficient  to  sustain  the  objection. 

To  authorize  a  court  of  error  to  reverse  a 
judgment,  on  account  of  any  supposed  erro- 
neous decision  of  the  court  below,  in  the  rejec- 
tion of  testimony,  it  must  be  shown  that  the 
fact  intended  to  be  established  by  such  evi- 
dence, was  material  to  the  decision  of  the  case 
then  under  consideration  before  the  court;  and 
429*1  *the  party  excepting  to  such  decision 
must,  in  his  bill  of  exceptions,  state  sufficient, 
when  taken  in  connection  with  the  pleadings 
in  the  cause,  to  show  the  relevancy,  or  materi- 
ality, of  the  alleged  erroneous  decision  to  the 
case  under  consideration  at  the  time  such  de- 
cision was  made.  Turner  v.  !•'<  inidi,  1  Cr., 
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182;  Harrison  v.  Baker,  1  J.  J.  Marsh.,  318.  I 
have  examined  these  questions.however.as  if  it 
appeared  in  the  bill  of  exceptions  that  the  de- 
fendant's title  under  the  junior  judgment  would 
not  have  been  of  equal  validity,  against  the  title 
set  up  by  the  plaintiff,  with  a  conveyance  under 
the  Malcolm  judgment.  But  as  all  the  judgment 
creditors,  as  well  as  the  complainants  in  the 
chancery  suit,  were  endeavoring  to  collect  their 
debts  out  of  the  premises  which  had  been  fraud- 
ulently conveyed  by  their  debtor,  and  as  the 
judgment  of  Hill  and  Stebbins  was  recovered 
before  the  complainants  had  obtained  any  legal 
lien  upon  the  property  by  a  decree  of  the  Court 
of  Chancery,  I  cannot  see  why  a  conveyance 
under  that  judgment  was  not  entitled  to  a  legal 
preference  over  the  master's  deed,  under  the 
decree  which  was  subsequently  obtained.  If 
the  complainant  had  obtained  a  judgment  or 
decree  which  was  a  lien  upon  the  premises  in 
controversy,  before  the  docketing  of  the  judg- 
ment of  Hill  and  Stebbins.the  payment  of  which 
they  were  endeavoring  to  obtain  by  their  pro- 
ceedings in  the  chancery  suit,  that  fact  should 
have  appeared  in  the  bill  of  exceptions, so  that 
this  court  could  see  the  materiality  of  the  facts 
attempted  to  be  established  by  the  testimony 
which  was  rejected  by  the  judge.  In  this  view 
of  the  case,  if  I  had  come  to  a  different  con- 
clusion upon  the  points  raised  at  the  circuit,  I 
do  not  see  how  I  could  have  been  justified  in 
voting  for  a  reversal  of  this  judgment, although 
the  counsel  for  the  defendant  in  error  did  not 
urge  this  objection. 

I  think  there  is  no  error  in  the  judgment  of 
the  Supreme  Court,  and  that  it  should  be  af- 
firmed. 

By  Senator  Edmonds.  On  the  argument  of 
this  case,  it  was  suggested  whether  the  bill  of 
exceptions  was  not  fatally  defective.in  not  set- 
ting out  the  title  of  the  lessors  of  the  plaintiff, 
or  so  much  of  the  evidence  of  that  title  as  would 
show  the  materiality  of  the  testimony  excluded 
by  the  circuit  judge  at  *nisiprius.  A  [*43O 
bill  of  exceptions  intends  to  set  out  no  more  of 
the  case  than  is  sufficient  to  bring  before  the 
court  the  precise  points  in  controversy.  The 
object  of  a  bill  of  exceptions  is  not  to  draw  the 
whole  matter  into  examination,  but  only  the 
points  to  which  it  was  taken, and  the  party  ex- 
cepting must  lay  his  finger  on  those  points, 
which  arise  either  in  admitting  or  denying  evi- 
dence, or  matter  of  law  arising  from  a  fact  not 
denied,  in  which  either  party  was  overruled  by 
the  court.  This  was  the  language  of  the  Su- 
preme Court  in  Van  Gordon  v.  Jackson,  5 
Johns.,  467,  and  in  Jackson  v.  Cadwell,  1  Cow., 
622,  and  of  this  court  in  Frier  v.  Jackson,  8 
Johns.,  507;  and  the  Supreme  Court  have  gone 
so  far  as  to  reverse  a  judgment,  because  an  in- 
competent witness  had  been  sworn,  although 
the  same  facts  had  been  proved  by  two  other 
witnesses.  Marquand  v.  Webb,  16  Johns.,  89. 
In  this  view  of  the  end  and  aim  of  a  bill  of  ex- 
ceptions, it  seems  to  me  that  the  Supreme  Court 
were  right  in  saying  that  the  defendant  cannot 
now  take  advantage  of  this  apparent  defect  of 
proof.  There  is  no  exception  which  required 
that  the  title  of  the  plaintiff's  lessor  should  be 
fully  set  forth  in  the  bill  and,  consequently,  it 
was  unnecessary  to  set  it  forth.  It  appears  to 
me  that  enough  was  disclosed  to  show  the  nat- 
ure of  the  exceptions  taken. 
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The  first  exception  was  to  the  decision,  ex- 
cluding the  evidence  that  the  sheriff's  sale  was 
on  Hill's  judgment  only.  Now,  in  regard  to 
this  exception,  it  appears  on  the  bill  that  there 
were  at  least  two  judgments;  that  the  sheriff 
pretended  to  sell  on  those  two  and  another; 
that  if  he  did  sell  on  all,  then  the  purchaser's 
title,  derived  under  his  sale,  overreached  the 
claim  of  the  plaintiff;  but  that  if  he  sold  under 
Hill's  judgment  only,  then  the  plaintiff 's  claim 
was  older  than  any  title  acquired  under  that 
judgment  and,  consequently,  better  than  the 
defendant's  claim.  Here  is  surely  enough  to 
show  the  material  character  of  the  testimony 
offered  and  excluded.  The  second  exception 
was  to  the  charge  of  the  judge,  that  the  sale 
of  all  the  parcels  was  under  all  the  executions, 
notwithstanding  the  first  two  parcels  sold  for 
more  than  enough  to  satisfy  the  oldest  execu- 
tion, and  that  the  defendant  deriving  title  un- 
der that  sale,  was  entitled  to  the  verdict.  The 
431*]  *same  remarks  apply  to  this  exception; 
and  the  bill  shows  that  the  defense  rested 
mainly  on  the  sheriff's  deed,  and  that  the  ma- 
terial question  in  the  case  was,  whether  that 
deed,  in  its  operation,  related  back  to  a  period 
anterior  to  that  at  which  the  plaintiff  acquired 
his  title.  It  seems  to  me,  then,  that  the  bill  of 
exceptions,  so  far  from  being  liable  to  the  ob- 
jection that  it  does  not  show  the  pertinency  of 
the  decisions  made  by  the  circuit  judge  to  the 
points  in  issue,  has  fully  shown  that,  and  with 
great  propriety  has  been  confined  to  the  points 
raised  on  the  trial,  and  to  the  testimony  neces- 
sary to  the  elucidation  of  those  points.  And 
were  it  otherwise — were  this  court  now  called 
upon  to  infer  from  the  record,  whether  the 
plaintiff  had  or  had  not  made  out  his  title.'and 
shown  the  relevancy  of  the  testimony  he  of- 
fered, I  would  much  prefer  to  assume,  with  the 
Supreme  Court,  that  the  plaintiff  did  show  a 
title  which  entitled  him  to  recover  but  for  the 
defense  interposed;  because  it  is  fair  to  pre- 
sume, that  in  a  suit  contested  as  this  seems  to 
have  been,  the  defendant  would  never  have 
rested  his  defense  on  the  doubtful  points  now 
in  agitation,  and  neglect  the  strong  ground 
furnished  him  by  the  entire  want  of  title  in  his 
adversary,  and  because  a  contrary  course  on 
our  part  might  tend  rather  to  increase  and  pro- 
tract litigation,  than  to  administer  justice  to 
the  parties. 

This  preliminary  question  being  disposed  of, 
we  are  next  to  inquire  whether  the  judge  erred 
in  excluding  the  testimony  offered,  that  the 
sheriff's  sale  was  made,  in  fact,  upon  the  Hill 
execution  only,  although  the  advertisement 
was  upon  both  executions,  and  notwithstand- 
ing the  sheriff's  deed  had  recited  a  sale  upon 
the  three  executions;  or,  in  other  words,  wheth- 
er the  recital  in  that  deed,  that  the  sale  had 
taken  place  upon  three  executions,  was  con- 
clusive as  to  a  person  not  a  party  thereto, 
nor  claiming  under  it.  It  is  contended  that  it 
has  for  some  time  been  the  settled  doctrine  of 
the  Supreme  Court  that  the  recitals  in  a  sher- 
iff's deed  of  the  power  under  which  he  acts 
cannot  be  contradicted  by  parol.  The  first 
case  to  which  we  are  referred  is  Jackson  v. 
Croy,  12  Johns.,  427.  In  that  case  the  evidence 
was  offered  to  show  that  a  certain  piece  of 
land  included  in  the  deed  was  not  sold  by  the 
sheriff.  No  part  of  that  case  related  to  the 
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power  under  which  the  ^sheriff  acted,  [*432 
nor  to  the  manner  in  which  it  had  been  exe- 
cuted, but  to  the  property  on  which  it  had  been 
exercised.  The  case  passed  upon  the  granting 
part  of  the  deed,  and  not  upon  its  recitals;  it 
was  not  a  decision  upon  the  point  now  before 
this  court,  and  furnished  no  authority  for  the 
next  case,  although  the  Supreme  Court  seem 
to  have  supposed  so.  The  next  case  on  which 
the  Supreme  Court  rest  their  decision  is  Jack- 
son v.  Vanderheyden,  17  Johns.,  167.  In  this 
case  testimony  was  offered  to  show  that  the  ex- 
ecution on  which  the  sale  had  taken  place  had 
been  withdrawn,  and  the  levy  abandoned. 
This  was  decided  to  be  improper  evidence, 
upon  the  strength  of  the  case  of  Jackson  v. 
Croy.  Jackson  v.  Sternberg,  20  Johns.,  49,  is 
to  the  same  point,  but  is  based  upon  the  decis- 
ion in  17  Johns.  This  case  was  analogous  in 
its  facts  to  that  now  before  the  court.  The 
case  of  Jackson  v.  Vanderheyden  was  evidently 
decided  without  much  examination  on  the  part 
of  the  court,  and  without  adverting  to  the  dis- 
tinction taken  in  this  case  between  the  reciting 
and  granting  part  of  the  deed,  or  between  the 
power  to  sue  and  the  fact  of  selling,  and  with- 
out adverting  to  the  fact  that  Jackson  v.  Croy 
was  entirely  confined  to  the  granting  part  of 
the  deed,  which  has  ever  been  held  to  speak 
for  itself,  without  the  possibility  of  being  con- 
tradicted by  parol.  There  are,  however,  some 
cases  in  which  the  decision  of  the  Supreme 
Court  does  not,  in  my  view,  agree  with  the 
principle  established  in  Jackson  v.  Vanderhey- 
den. Thus  it  has  been  held  that  a  collector's 
deed  was  not  evidence  of  one  of  the  prerequi- 
sites to  his  authority  to  sell,  but  it  must  be 
proved  aliunde,  Jackson  v.  Shepard.  7  Cow., 
90;  that  the  Comptroller's  deed  is  not  conclu- 
sive evidence  of  default  in  the  payment  of 
taxes,  but  that  such  payment  may  be  proved 
in  contradiction  to  the  deed,  and  to  defeat  its 
operation,  Jackson  v.  Morse,  18  Johns.,  441. 
and  in  Jackson  v.  Cadwell,  1  Cow.,  622,  it  was 
ruled  that  a  sheriff's  sale  might,  as  against 
some  persons,  be  defeated  by  proof  that  the 
execution  had  been  satisfied  before  the  sale. 
These  three  cases,  in  effect,  decide  that  a  re- 
cital of  the  power  to  sell  is  not  conclusive,but 
is  open  to  proof.  The  last  case  gives  us  full 
and  correct  notions  of  a  sheriff's  sale.  It  says, 
the  purchaser  bids  at  his  peril;  the  maxim  ca- 
veat emptor  applies;  the  sale  is  not  judicial. 
*To  make  a  sale,  properly  speaking,  [*433 
judicial,  the  judgment  must  itself  contain  an 
order  for  the  sale,  like  a  decree  in  chancery, 
for  a  sale  of  mortgaged  premises,  or  an  order 
of  sale  on  the  partition  of  lands.  In  such  a 
case  the  whole  matter  is  resjudicata;  yet,  even 
in  these  cases,  a  sale  would  not  be  conclusive 
against  one  who  was  not  a  party  to  the  pro- 
ceeding. A  sheriff's  sale  is  a  mere  ministerial 
act.  It  seems  to  me  difficult  to  reconcile  these 
conflicting  decisions,  and  in  choosing  between 
them  we  are  to  be  governed  alike  by  princi- 
ples of  justice  and  good  sense,  and  by  the  au- 
thority of  decided  cases. 

Against  the  sheriff,  the  recital  is,  doubtless, 
sufficient  evidence  of  any  fact  which  he  may 
please  thus  solemnly  to  admit,  but  the  plaint- 
iff is  a  third  person;  neither  a  party  to  the 
deed,  nor  claiming  under  it,  but  adverse  to  it; 
and  we  may  well  inquire  whether  a  sheriff  has 
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power  to  make  evidence  in  favor  of  his  own 
acts  against  the  rights  of  others,  which  shall 
be  conclusive  against  these  rights.  If  it  is  ev- 
idence against  a  stranger,  of  what  is  it  evi- 
dence? Of  all  the  facts  necessary  to  make  out 
the  grantee's  title,  or  of  part  only?  If  the 
former,  it  must  be  evidence  of  the  judgment 
and  the  execution,  and  of  the  debtor's  title  to 
the  premises — yet  it  is  well  settled  that  it  is 
not  evidence  of  these  things,  but  they  must  be 
proved  aliunde.  The  sheriff  sets  forth  in  his 
deed  that  he  sold,  by  virtue  of  an  execution  the 
property  of  the  defendant  in  that  suit.  If  his 
dictum  is  conclusive  evidence  of  this,  I  can 
conceive  no  safeguard  against  sales  on  pre- 
tended or  forged  executions,  nor  against  the 
sale  of  one  man's  property  upon  executions 
against  another.  The  protection  of  property 
against  rapacity  and  fraud  would,  in  such  a 
case,  be  slight  indeed.  To  afford  this  very 
protection,  the  rule  of  law  was  established  that 
the  existence  of  the  execution  and  the  judg- 
ment on  which  it  rests,  and  the  debtor's  title, 
as  to  everybody  but  him,  are  matters  to  be 
proved  affirmatively  by  the  claimant  under  a 
sheriff's  deed,  by  evidence  out  of  the  deed. 
Jackson  v.  Town,  4  Cow.,  601;  Stark.  Ev.,  pt. 
4,  p.  1357,  and  n.  4.  And  if  he  must  prove 
these  things,  I  cannot  perceive  any  good  rea- 
son why  they  may  not,  by  the  same  rule,  be 
disproved.  I  am  aware  that  it  may  be  said 
that  if  I  am  right  in  my  conclusions,  it  will 
render  all  titles  derived  under  judicial  sales 
434*]  doubtful,  but  it  *appears  to  me  that 
the  contrary  doctrine  would  render  all  titles 
doubtful,  except  those  thus  derived.  In  one 
case  proper  care  would  protect  the  purchaser, 
but  in  the  other,  it  might  be  difficult  to  find 
protection  against  a  forgery,  which,  by  the 
rule  of  law  was  to  be  conclusive  in  its  opera- 
tion upon  the  injured  person. 

If  the  deed  is  to  be  evidence  only  of  part  of 
the  necessary  facts,  is  it  of  those  which  show 
the  regularity  of  the  sheriff's  proceedings,  or 
of  those  which  disclose  his  authority  to  sell? 
Of  the  former,  it  may  be  that  the  deed  is  evi- 
dence, but  this  rests  not  upon  the  principles  on 
which  the  Supreme  Court  have  based  their  de- 
cisions in  this  case,  but  upon  the  statute  which 
declares  that  the  want  of  this  regularity  shall 
not  affect  the  validity  of  the  sale.  1  R.  L.  of 
1813,  505,  sec.  13.  Were  it  not  for  this  statute, 
a  mere  deviation  from  the  form  in  which  a  sale 
is  to  be  conducted  by  the  sheriff  would,  prob- 
ably, render  the  sale  void  1  Cow.,  629;  4 
Cr.,  403;  4  Wh.,  77. 

Is  the  deed  to  be  evidence  of  the  power  to 
sell?  It  must  be  borne  in  mind  that  this  is  a 
naked  power  in  the  sheriff,  not  coupled  with 
an  interest;  and  the  law  in  such  cases  requires 
that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise.  Jackson  v. 
Shepard,  7  Cow.,  90.  It  is  so  in  regard  to  a 
collector's  deed  for  taxes.  If  he  must  recite 
anything  in  his  deed.it  must  be  those  prerequi- 
sites which  give  him  authority  to  sell;  yet  it 
has  been  held,  and  I  think  very  properly,  that 
the  recitals  in  such  a  deed  are  not  evidence  of 
the  existence  of  such  perequisites.  In  Jackson 
v.  Shepard,  the  plaintiff  claimed  under  a  deed 
from  the  collector  of  the  U.  S.  revenue.  The 
law  imposing  the  tax,  required  that  it  should 
be  demanded  once  at  the  dwelling-house  of  the 
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person  taxed  before  his  real  estate  should  be 
sold;  there  was  no  evidence  of  such  demand, 
except  the  recitals  in  the  collector's  deed,  and 
judgment  was  for  this  cause  given  for  the  de- 
fendant. Williams  v.  Peyton,  4  Wh.,  77,  is  a 
decision  of  the  Supreme  Court  of  the  U.  S.  to 
the  same  effect,  and  that  court  says,  that  it  is 
a  general  principle  that  the  party  who  sets  up 
a  title  must  furnish  the  evidence  necessary  to 
support  it.  If  the  validity  of  the  deed  depends 
on  an  act  inpais,  the  party  claiming  under  the 
deed  is  as  much  *bound  to  prove  the  [*435 
performance  of  the  act  as  he  would  be  bound 
to  prove  any  matter  of  record  on  which  its 
validity  might  depend.  Consequently,  the 
deed  could  not  prove  itself,  or  the  facts  it 
might  recite,  as  part  of  his  title,  any  more  than 
a  recital  that  he  who  executed  a  deed  as  the 
attorney  of  the  grantor,  had  been  actually  ap- 
pointed such  attorney.  The  same  rule  has  been 
applied  to  the  Comptroller's  deed  on  tax  sales. 
The  Statute  of  1 81 3  made  such  a  deed  concl  usive 
evidence  that  the  sale  was  regular, according  to 
the  provisions  of  the  Act;  and  the  deed  was  to 
vest  the  fee  simple  absolutely  in  the  purchaser. 
One  of  the  prerequisites  of  such  a  sale  and  con- 
veyance, and  necessary  to  its  validity,  was  a 
default  in  the  payment  of  the  taxes.  If  the 
counsel  for  the  defendant  is  right  in  the  case 
before  us,  it  would  be  supposed  that  a  Comp- 
troller's deed,  under  such  circumstances,  would 
be  conclusive  evidence  of  his  authority  to  sell. 
Yet  the  Supreme  Court,  in  Jackson  v.  Morse, 
18  Johns.,  441,  permitted  proof  to  be  given  of 
the  previous  payment  of  the  taxes,  and  such 
proof  to  destroy  the  title  of  the  purchaser. 
Stead  v.  Course,  4  Cr.,  403,  establishes  the 
same  principles.  There  it  was  decided  that  it 
was  incumbent  on  the  vendee  to  prove  the  au- 
thority to  sell.  And  the  court  observe:  "  It 
would  be  going  too  far  to  say  that  a  collector 
selling  land  with  or  without  authority,  could, 
by  his  conveyance,  transfer  the  title  of  the 
rightful  proprietor." 

A  sale  by  a  sheriff  is  analogous  to  a  sale  by 
a  collector  of  revenue  or  by  the  Comptroller, 
and  I  have  not  discovered  any  reason  why  the 
same  principles  should  not  govern  them  both. 
On  the  other  hand,  it  strikes  me  that  the  rea- 
soning of  the  defendant  would  apply  with  as 
strong  force  to  a  sale  by  those  fiscal  officers  as 
to  a  sale  by  a  sheriff.  I  deem  it  necessary  for  a 
sheriff,  in  his  deed,  to  set  out  the  fact  that  he 
sold  by  some  authority,  and  its  character. 
That  the  sheriff  has  done  in  this  case.  After 
reciting  the  executions,  the  deed  proceeds: 
"Now  know  ye,  that  I,  John  Mattison,  etc., 
by  virtue  of  said  writs  of  fieri  facias,  etc.,  and 
by  virtue  of  the  statute,  etc."  This  is  the  state- 
ment of  his  authority  to  sell.  Is  it  incumbent 
on  the  vendee  to  prove  that  authority?  It  is 
the  exercise  of  a  naked  authority,  uncoupled 
with  any  interest:  it  *must  be  strictly  [*436 
pursued  and  strictly  proved ;  it  rests  in  pats  and 
is  a  necessary  prerequisite  to  the  validity  of  the 
deed,  and  must,  therefore,  be  proved.  If  neces- 
sary to  be  proved  by  testimony  out  of  the  deed, 
it  may  surely  be  disproved,  and  we  may  well 
ask  if  it  would  not  be  going  too  far  to  say  that 
a  sheriff,  selling  land  with  or  without  author- 
ity, could  by  his  conveyance  transfer  the  title 
of  the  rightful  owner,  and  that  in  such  manner 
as  by  the  sheriff's  own  act  entirely  to  pre- 
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elude  the  injured  owner  from  proving  that  no 
authority  whatever  existed  for  depriving  him 
of  his  property. 

If  the  recital  is  a  portion  of  that  part  of  the 
deed  which  states  the  sheriff's  authority  to 
sell,  then,  according  to  the  view  I  have  taken 
of  it,  it  may  be  explained  or  contradicted  with- 
out the  violation  of  any  sound  legal  principle; 
if  it  is  not  such  portion,  it  will  be  well  for  us 
to  inquire  whether  it  is  a  material  part  of  the 
deed,  and  whether  it  is  binding  upon  anyone 
not  a  party  to,  or  claiming  under  it.  In  4  Com. 
Dig.,  tit.  Fait,  E,  1,  it  is  said  that  a  recital  is 
not  an  essential  part  of  a  deed,  for  it  may  ex- 
plain the  intent  or  may  be  repugnant  to  it.  3 
Ch.  Cas.,  101.  In  Jackson  v.  Pratt,  10  Johns., 
381,  it  was  held  that  a  recital  in  a  sheriff's 
deed  was  not  a  necessary  part  of  the  deed,  and 
a  variance  between  the  amount  of  the  execu- 
tion and  that  stated  in  the  recital  would  not  be 
material,  nor  affect  the  validity  of  a  deed,  so 
long  as  there  was  existing  a  sufficient  power  to 
warrant  the  sale;  and  the  same  principle  pre- 
vails in  Shelly  v.  Wright,  Willes,  12;  Hunting- 
ton  v.  Havens,  5  Johns.  Ch.,  27;  Jackson  v. 
Davis,  18  Johns.,  7,  and  Jackson  v.  Streeter,  5 
Cow.,  529.  The  operation  of  a  recital,  as  I 
understand  it,  is  by  way  of  estoppel,  not  as 
conclusive  evidence  of  a  fact.  The  grantor  is 
considered  as  having  acknowledged,  under 
seal  and  in  writing,  the  existence  of  the  mat- 
ters which  he  recites,  and  he  is  estopped  from 
denying  so  solemn  an  admission.  Hence  it  can 
be  evidence  only  against  himself,  and  against 
those  who  affirm  and  sanction  his  admission 
by  claiming  under  the  deed  which  contains 
it;  it  cannot,  of  course,  be  evidence  against 
strangers,  and  least  of  all  against  those  whose 
claim  is  adverse.  2  Co.  Litt.,352a;  Fordv,  Ld. 
Grey,  6  Mod.,  45;  4Crui.  Dig.,  tit.  32,  ch.  13, 
sec.  7;  1  Phil.  Ev.,  356,  and  n.  3;  2  Stark.  Ev., 
437*]  *30,  pt.  4;  Ptnrose  v.  Griffith,  4  Binn., 
281 ;  Carver  v.  Jackson,^  Pet. ,  88.  I  have  then  ar- 
rived at  this  conclusion  upon  the  first  excep- 
tion: that  it  would  be  highly  dangerous  to  the 
rights  of  property  to  permit  the  recital  in  a 
sheriff's  deed  to  be  conclusive  evidence  against 
all  the  world  of  the  facts  contained  in  it;  that 
such  a  recital  is  an  admission  of  the  parties 
to  the  instrument  and,  as  such,  binding  only 
on  those  parlies  and  others  claiming  under  it; 
that  the  recital  is  a  necessary  part  of  the  deed 
only  so  far  as  it  is  a  statement  of  the  authority 
under  which  the  sheriff  acted  in  selling;  that 
that  authority  is  matter  resting  in  pais,  and 
that,  whether  he  did  or  did  not  sell  under  an 
execution,  is  matter  to  be  proved  by  evidence 
out  of  the  deed,  and  may  be  disproved  by  such 
evidence;  and  that,  therefore,  the  circuit  judge 
erred  in  the  matter  of  the  first  exception. 

I  do  not  understand  the  second  exception  in 
the  same  manner  that  the  Supreme  Court  seem 
to  have  done.  They  seem  to  suppose  that  they 
are  called  upon  to  say,  among  other  things, 
that  the  first  two  pieces  of  land  mentioned  in 
the  sheriff's  deed  were  first  sold,  and  they  con- 
ceive that  the  evidence  does  not  authorize  it. 
In  this,  I  apprehend,  they  have  mistaken  the 
point  presented  by  this  exception.  The  circuit 
judge,  in  his  charge,  assumes  that  as  a  settled 
point,  and  he  rules,  that  notwithstanding  the 
first  two  parcels  sold  for  more  than  enough  to 
satisfy  the  oldest  execution,  yet  the  sale  of  all 
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the  parcels  was  on  all  the  executions  ;  and  this, 
I  conceive,  is  the  point  we  are  called  upon  dis- 
tinctly to  determine — whether  the  oldest  exe- 
cution so  continued  in  force,  after  enough  had 
been  raised  to  satisfy  it,  as  to  justify  the  of- 
ficer in  selling  more  property.  If  the  sheriff 
had  had  only  one  execution  in  his  hands,  there 
could  have  been  no  doubt  that  it  was  satisfied 
the  instant  he  had  raised  enough  to  pay  it. 
Could  he,  after  he  had  sold  enough  to  satisfy 
the  execution,  still  go  on  and  sell  more  of  the 
defendant's  property  ?  Surely  not.  Why, 
then,  can  it  be  said  that  he  has  the  power  in 
this  case  ?  The  first  execution  was  as  much 
dead,  and  the  sherff  as  muchfunctus  offitio  in 
regard  to  it,  when  the  first  two  lots  were  sold 
for  enough  to  pay  it,  as  if  it  had  been  the  only 
execution  in  his  hands.  If  the  first  execution 
had  been  satisfied  by  a  sale  of  personal  prop- 
erty, *or  had  been  paid  by  the  defend-  [*438 
ant  or  been  withdrawn  by  the  plaintiff,  the 
sheriff  could  not  have  sold  any  other  property 
under  it,  real  or  personal.  Suppose  that  on 
the  first  execution  the  first  two  lots  had  sold 
for  enough  to  satisfy  it,  and  the  debtor  had 
then  paid  up  the  other  executions—  could  the 
sheriff  have  continued  his  sale?  Yet,  I  appre- 
hend, we  must  say  so,  if  we  sustain  the  decis- 
ion of  the  circuit  judge  ;  and,  in  that  event, 
the  direction  of  the  execution  ought  to  be,  to 
sell  all  a  man  has,  rather  than  enough  to  satis- 
fy the  claim  of  legal  process.  Nay,  we  must 
go  still  further,  and  approve  the  case  put  by 
the  plaintiff's  counsel :  Where  A  owns  two 
farms  worth  $2,000,  and  a  judgment  of  $100 
is  recovered  against  him,  and  he  then  alienes 
one  of  the  farms  and  then  another  judgment  is 
obtained  against  him,  and  both  farms  are  ad- 
vertised on  both  executions,  and  the  farm  un- 
aliened  is  first  sold  for  more  than  enough  to 
pay  the  first  judgment,  that  then  the  other  farm 
can  be  sold  on  the  same  executions,  and  the 
purchaser's  title  to  the  aliened  farm  be  defeated. 
And  we  must  also  say  that  the  creditor,  in  two 
judgments  against  the  same  debtor.has  it  in  his 
power  to  defeat  an  intermediate  judgment,  al- 
though he  is  obliged  to  sell  by  parcels,  and  the 
first  parcel  shall  produce  enough  to  pay  his 
oldest  judgment.  In  fine,  we  must  say  that 
an  execution,  although  it  has  performed  its  of- 
fice by  extracting  full  satisfaction  from  a  por- 
tion of  the  debtor's  property,  is  yet  sufficiently 
alive  and  vigorous  to  deprive  him  of  the  resi- 
due, and  transfer  the  title  from  him  to  another. 
This  cannot  be  the  law,  yet  I  can  discover  no 
escape  from  this  result,  if  we  sustain  the  decis- 
ion of  the  judge  at  nisi  prius.  This  seems  to 
me  to  be  the  good  sense  of  the  case,  and  I  am 
further  sustained  in  the  view  that  I  have  taken, 
by  the  following  cases  :  Hoyt  v.  Hudson,  12 
Johns.,  207  ;  Clark  v.  Withers,  2  Ld.  Raym., 
1072  ;  Load  v.  Blunt,  4  Mass.,  402  ;  Cro.  Eliz., 
209,  237. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

*By  Senator  Seward.  The  case  pre-[*439 
sents  two  exceptions,  both  of  which  were  over- 
ruled by  the  Supreme  Court.  The  latter  appears 
to  me  the  most  important. 

The  Supreme  Court  err,  I  think,  in  saying 
there  is  not  sufficient  in  the  case  to  show  that 
the  two  pieces  of  land  first  mentioned  in  the 
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•sheriff's  deed  were  first  sold.  It  appears  in  the 
case  that  the  counsel  for  the  plaintiff  insisted 
that  "  the  several  parcels  of  land  having  been 
sold  separately,  and  the  two  parcels  first  sold 
having  raised  a  sum  of  money  more  than  suf- 
ficient to  satisfy  the  oldest  judgment  and  exe- 
cution, they  were  in  law  satisfied  and  extin- 
guished, and  the  sale  of  the  third  and  forth 
parcels  was  only  by  virtue  of  the  junior  exe- 
cution which  remained  unsatisfied  ;"  but  His 
Honor,  the  circuit  judge,  decided  that  the  sale 
of  all  the  parcels  of  land  must  be  deemed  to 
have  been  made  by  virtue  of  both  executions, 
notwithstanding  the  two  parcels  first  sold  were 
sold  for  more  than  enough  to  satisfy  the  eldest 
•execution,  and  that  the  defendant  deriving  his 
title  under  the  judgment  recorded  before  the 
filing  of  the  bill  in  chancery,  was  entitled  to 
the  verdict  of  the  jury,  and  so  charged  the  jury 
to  find.  After  this  explicit  statement  of  the 
question  at  the  circuit  upon  which  the  excep- 
tion was  raised,  I  think  the  Supreme  Court 
could  not  properly  consider  the  facts  assumed 
as  not  appearing  in  the  case.  The  question 
now  presented,  is.  whether  the  decision  thus 
made  by  the  circuit  judge  and  sustained  by  the 
Supreme  Court  is  correct.  The  view  I  have 
taken  of  the  subject,  leads  me,  most  respect- 
fully to  dissent.  It  will  not  be  questioned  that 
it  was  the  duty  of  the  sheriff  to  sell  the  lots 
separately,  nor  that,  having  sold  the  lots  sepa- 
rately,the  avails  of  the  sale  of  the  lots  first  sold 
must  be  applied  to  extinguish  the  lien  of  the 
eldest  judgment ;  nor  that,  in  reference  to  the 
right  of  the  defendant  and  of  other  judgment 
creditors  to  redeem,  the  sheriff  ought  so  to 
have  returned  his  executions  and  made  his  cer- 
tificates of  sale.  All  these  are  rules  of  law  too 
well  settled  and  understood  to  require  either 
Argument  or  authority.  Had  the  sheriff  thus 
sold,  thus  applied  the  avails,  thus  returned  the 
executions  and  made  the  certificates,  if  the  de- 
fendant, in  the  execution  or  a  judgment  cred- 
itor had  desired  to  redeem  the  lots  first  sold, 
there  would  have  been  no  difficulty;  he  would 
44O*]  *have  known  the  amount  to  be  paid, 
and,  on  paying  it,  would  have  been  entitled, the 
one  to  his  certificate  of  redemption, or  the  other 
to  his  deed, and  there  would  have  been  an  unem- 
barrassed title.  But  suppose,  after  this  sale  of 
the  several  pieces  of  land  by  virtue  of  both  ex- 
ecutions, a  judgment  creditor  had  come  to  re- 
deem the  lots  thus  first  sold,  how  was  he  to 
•effect  that  legal  purpose  ?  What  sum  must  he 
have  paid  ?  It  will  be  answered  that  he  must 
have  paid  only  the  amount  of  the  first  execu- 
tion. But,  I  ask,  where  is  the  authority  for 
this  position  ?  If  the  decision  of  the  Supreme 
Oourt  in  this  case  be  correct,  it  is  not  only  a 
legitimate  inference  from  it,  but  equally  good 
law.  that  the  subsequent  judgment  creditor 
cannot  redeem  the  premises  first  sold,  by  pay- 
ing the  amount  of  the  first  execution,  without 
also  redeeming  the  residue  of  the  premises  and 
paying  the  amount  of  the  other  execution  ;  BO 
that  an  intermediate  judgment  creditor,  in  or- 
der to  redeem  from  the  sale  under  the  elder 
judgment,  must  also  redeem  from  a  sale  under 
another  judgment  junior  to  his  own.  If  the 
sheriff's  deed  is  conclusive  in  an  action  of  eject- 
ment that  the  sale  was  regularly  and  legally 
made  upon  both  executions,  the  transcript  filed 
in  the  clerk's  office  must  be  equally  conclusive 
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as  to  the  right  of  a  judgment  creditor  to  re- 
deem. But  it  is  answered,  the  judgment  cred- 
itor is  not  without  remedy  ;  he  may  apply  to 
the  court  under  whose  authority  the  officer  has 
acted,  or  to  a  court  of  equity.  True, but  where 
is  the  justice  or  propriety  of  compelling  a  third 
person  to  resort  to  those  extraordinary  reme- 
dies, when  the  sheriff's  deed  bears  upon  its 
face,  as  it  does  in  this,  the  evidence  that  the 
recital  is  not  correct  in  point  of  fact.  It  is 
claiming  too  much  for  the  effect  of  the  sheriff's 
powers,  to  hold  that  when  he  recites  his  sev- 
eral executions  and  sales,  and  it  appears  that 
the  avails  of  the  premises  first  sold  were  suf- 
ficient to  satisfy  the  first  execution,  because  he 
recites  that  he  illegally  sold  the  remaining 
premises  by  virtue  of  the  first  execution  the 
deed  shall  be  evidence  of  such  a  sale  as  will 
deprive  persons  not  parties  of  their  rights.  It 
is  admitted,  on  all  sides,  that  the  sheriff  had 
no  power  to  make  such  sale  as  he  has  recited  ; 
his  grant  can  be  valid  no  further  than  it  is  made 
in  the  execution  of  lawful  powers  and  pursu- 
ant to  law.  I  am  at  a  loss  how  to  *de-  r*441 
fend  the  doctrine  that  the  sale  thus  made  is  to 
be  supported  merely  because  he  has  recited 
that  he  made  it  by  virtue  of  an  authority  >?hich 
did  not  warrant  it,  and  I  see  no  good  reason 
why  the  stranger  affected  by  the  deed  should 
be  sent  to  equity  for  relief.  On  this  ground,  I 
am  of  opinion  that  the  judgment  o?  the  Su- 
preme Court  is  erroneous. 

It  is  with  much  reluctance  that  I  have  come 
to  the  same  conclusion  in  reference  to  the  first 
exception  presented  by  the  record.  The  general 
doctrine  that  parol  evidence  shall  not  be  re- 
ceived to  contradict  written  contracts,  is.  as  the 
Supreme  Court  say,  too  well  established  to  re- 
quire authorities;  and  it  is  true  that  the  doc- 
trine applies  with  full  force  to  deeds;  but  it  is 
also  true  that  it  applies  only  in  relation  to  par- 
ties and  privies  to  such  deeds  and  written  con- 
tracts. The  question  is  fairly  put  by  the  Su- 
preme Court,  whether  a  third  person,  whose 
rights  are  alleged  to  be  affected  by  a  sheriff's 
deed,  can,  in  a  collateral  manner,  contradict  it, 
in  what  is  an  essential  part,  by  parol  evidence. 
In  the  case  of  a  deed  executed  by  a  person  not 
a  public  officer,  it  is  evident  that  the  recitals 
would  not  be  conclusive  against  strangers;  the 
elementary  writers  and  all  authorities  distinct- 
ly so  assert.  Being  of  opinion  that  the  rule,  as 
adopted  in  the  Supreme  Court  and  applied  in 
this  case,  is  desirable  on  the  principle  of  con- 
venience, I  have  examined  the  subject  with  the 
hope  of  finding  sufficient  authority  to  support 
it.  The  distinction  in  favor  of  deeds  executed 
by  public  officers  is  not  made  by  statute,  and 
the  three  cases  cited  in  favor  of  it,  Jackson  v. 
Vanderheyden,  Jackson  v.  Croy,  and  Jackson 
v.  Sternberg.  are  all  departures,  as  it  seems  to 
me,  from  the  well  settled  rule.  I  believe  the 
sheriff's  deed  to  be  evidence,  if  on  its  face  the 
grant  appears  to  have  been  made  in  pursuance 
of  competent  authority;  of  such  grant  it  is 
evidence,  which,  from  the  nature  of  the  case 
cannot  be  impeached.  Of  a  sale  under  execu- 
tions and  according  to  law,  if  on  its  face  the 
sale  appears  to  have  been  legally  made,  it  is 
prinm  facie  evidence  only,  while  it  is  no  evi- 
dence whatever  of  the  existence  of  the  judg- 
ment or  the  execution,  both  of  which  must  be 
proved.  Should  this  view  of  the  case  be  sus- 
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tained,  it  -will  be  a  proper  question  for  the  Leg- 
442*]  islature  whether,  to  promote  *the  gen- 
eral convenience,  they  will  put  sheriff's  deeds 
upon  the  same  footing  as  those  executed  by  the 
Comptroller. 

On  the  question  being  put— Shall  his  judg- 
ment be  reversed? — the  members  of  the  court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT  and  Sen- 
ators Cropsey,  Edmonds,  Gansewort,  Hubbard, 
Seward,  Sudam,  Tracy  and  Westcott — 9. 

In  the  negative — The  CHANCELLOR  and  Sen- 
ators Armstrong,  Beardsley,  Conklin,  Dettz, 
Dodge,  Edwards,  Gere,  Griffin,  Halsey  and  Van 
Schaick — 11. 

Whereupon  the  judgment  was  affirmed. 

Cited  in— 10  N.  Y..  535;  12  Barb.,  244;  36  Barb.,  397; 
41  Barb.,  81;  13  Wall.,  516;  96  111.,  541;  24  Cal.,  417,  418; 
37  Cal.,  136;  41  Am.  Dec.,  58  (6  Ala.,  390);  50  Am.  Dec., 
700  (8  Gill.,  239). 


PARKS  v.  JACKSON,  ex  dem.  HENDRICKS. 

Rule  against  Conveyances  Pendente  Lite  does 
not  Apply  to  Conveyance  Made  in  Pursuance  of 
Contract  Executed  Prior  to  the  Commencement 
of  the  Suit — Parties — Purchaser  under  Con- 
tract in  Actual  Possession  should  be  made  a 
Party  to  a  Bill  to  Avoid  tfie  Vendor's  Title — 
If  he  is  not  Made  a  Party,  Ejectment  will  not 
Lie  by  Complainant  as  Purchaser  under  De- 
cree against  his  Vendor — Constructive  Notice 
to  Purchaser — Practice. 

A  purchaser  of  land  by  contract,  who  by  the  terms 
of  the  contract  has  the  right  to  take  possession,  and 
has  day  for  payment  of  the  purchase  money,  and 
who  accordingly  enters  into  possession,  makes  val- 
uable improvements,  pays  the  purchase  money  and 
obtains  a  deed,  is  not  affected  by  the  rule  that  a  con- 
veyance obtained  pendente  lUe  is  void:  although 
such  purchase  money  be  paid  and  deed  obtained  sub- 
sequent to  the  commencement  of  a  suit  in  chancery 
against  his  vendor,  to  avoid  the  title  of  his  vendor, 
as  fraudulently  obtained  and  in  which  suit  a  decree 
is  made  adjudging  the  deed  of  his  vendor  to  be  void 
in  law,  such  purchaser  having  entered  into  the  con- 
tract under  which  he  took  possession  previous  to 
the  filing  of  the  bill,  without  actual  notice  of  the 
fraud  of  his  vendor,  not  having  been  made  a  party 
in  the  chancery  suit,  and  independent  of  the  decree, 
his  vendor  having  the  legal  title. 

Had  there  been  no  previous  contract,  etc.,  the 
deed  obtained  pendente  lite  would  have  been  ad- 
Judged  void. 

A  purchaser  under  contract,  who  enters  into  act- 
ual possession  of  lands,  in  pursuance  of  the  terms 
of  the  agreement,  makes  improvements,  etc.,should 
be  made  a  party  to  a  bill  in  equity  filed  to  avoid  the 
title  of  his  vendor,  so  that  the  court  may  make  such 
order  in  the  premises  as  will  be  just  and  equitable 
in  reference  to  the  rights  of  all  concerned.  If  he  is 
not  made  such  party,  and  a  decree  is  obtained 
avoiding  the  title  of  his  vendor  on  a  bill  filed  by  a 
creditor  of  the  grantor  of  the  vendor,  and  such 
creditor  becomes  a  purchaser  of  the  legal  estate  of 
his  debtor  at  a  sheriff's  sale,  under  an  execution  on 
the  judgment  in  his  favor,  and  brings  ejectment 
for  the  recovery  of  the  land,  he  is  not  entitled  to 
recover. 

A  purchaser  at  sheriff's  sale  is  chargeable  with 
constructive  notice  of  the  equitable  rights  of  a  ven- 
dee of  a  debtor  on  a  judgment  against  whom  lands 
443*]  are  *sold,  and  takes  the  legal  title  subject  to 
such  rights,  where  the  vendee  is  in  the  actual  pos- 
seaeion  of  the  premises  under  a  contract  entered 
into  prior  to  the  attaching  of  the  lien  of  the  judg- 
ment. 

It  seems,  also,  that  the  purchaser  would  be  enti- 
tled to  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, making  the  party  with  whom  he  contracted, 
or  his  nssigneee,  and  the  creditor  who  seeks  to  avoid 
the  title  of  tbo  assignee,  defendants.and  praying  the 
direction  of  the  court  as  to  whom  the  purchase  mon- 
ey shall  be  paid. 
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Citations-1  Paige,  125;  2  Har.  &  J.,  64;  1  Atk. 
Conv..  512;  6  Wend.,  213:  2  J.  J.  Marsh.,  180;  5  Johns. 
Ch.,  33;  16  Serg.  &  R.,  267;  4  J.  J.'Marsh.,  641;  4  Madd. 
Ch.,  508,  n.;  2  Johns.  Ch.,  441,  444,  546;  2  Paige,  199;  1 
Johns.  Ch.,  556.  577;  2  R.  S.,  174,  sec.  43;  Sugd.  Vend., 
745,  756;  1  Vern.,  318;  3  Swanst.,  535;  7  Wend.,  152;  Z 
Ball  &  B..  167;  4  Cow.,  678;  11  Ves.,  200;  2  Ch.  Cas.. 
115.  221;  8  Johns..  479. 

TERROR  from  the  Supreme  Court.  Hendricks 
1-^  commenced  an  action  of  ejectment  against 
Parks,  for  the  recovery  of  two  thirds  of  cer- 
tain premises  situate  in  the  County  of  Ontario. 
A  special  verdict  was  found,  from  which  the 
following  facts  appear:  in  Apr.,  1803,  Samuel 
Franklin  was  seised  of  two  thirds  of  the  prem- 
ises in  question,  and  Efflngham  Embree  of 
the  remaining  one  third;  in  September  of  the 
same  year,  Franklin  and  Embree  entered  into 
articles  of  agreement  under  seal  with  one 
Joseph  Rowley,  whereby  they  covenanted,  on 
or  before  Sep.  1,  1809,  to  execute  and  deliver 
to  Rowley  a  good  and  sufficient  deed  in  the 
law,  in  fee  simple,  of  128  acres  of  land,  part 
of  the  premises  in  question;  Rowley  on  his  part 
covenanting  to  pay  to  Franklin  and  Embree 
$386. 90,  by  installments,  with  interest  annually, 
the  last  of  the  installments  falling  due  Sep.  1, 
1809,  and  also  to  build  a  dwelling-house  on  the 
premises  and  to  make  a  settlement  thereon 
within  36  months.  In  Dec.,  1805,  Franklin 
and  Embree  entered  into  like  articles  with  one 
Ingersoll,  for  the  sale  of  another  tract  of  139- 
acres,  the  remaining  portion  of  the  premises  in 
question.  Ingersoll,  on  his  part,  covenanted 
to  pay  therefor  $508.92,  by  installments,  with 
interest  annually,  the  last  of  the  installments 
falling  due  Nov.  30,  1811,  and  to  build  a  house, 
etc.  Previous  to  Sep.  4,  1807,  Ingersoll  sold 
his  right  to  the  articles  of  agreement,  and  also 
his  improvements  on,  and  possession  of  the  1391 
acres,  to  one  Levi  Boughton.who  delivered  up 
the  articles  of  agreement,  nothing  having  been 
paid  upon  the  same,  to  an  attorney  of  Franklin 
and  Embree,  paid  $55.65  on  account  of  the 
land,  and  entered  into  new  articles  with  the 
attorney  for  the  conveyance  of  the  139  acres  to 
him,  he  to  pay  for  the  same  $489.46,  in  two  in- 
stallments, the  last  of  which  falling  due  Aug. 
28,  1811.  Sep.  4, 1807,  Samuel  Franklin  died, 
*having  previously  by  will  devised  all  [*444 
his  real  estate  to  his  two  sons,  Abraham  and 
John,  who,  Mar.  29,  1808,  conveyed  a  large 
tract  of  land,  embracing  the  premises  in  ques- 
tion, to  one  Henry  Franklin,  the  consideration 
expressed  in  the  deed  being  $12,000;  which 
deed  was,  June  5,  1808,  recorded  in  the  county 
clerk's  office  of  Ontario.  Nov.  12,  1810,  Henry 
Franklin  and  Efflngham  Embree  conveyed  to 
Joseph  Rowley  the  premises  contained  in  the 
article  executed  to  him  in  Sep.  1803,  each  tak- 
ing from  him  a  mortgage  for  their  several  pro- 
portions of  the  moneys  due  on  the  articles,  pay- 
able by  installments,  the  amount  due  Henry 
Franklin  being  $420.12,  and  the  last  of  the  in- 
stallments falling  due  Nov.  12,  1814.  At  the 
time  of  receiving  this  deed  and  executing  the 
mortgage,  nothing  had  been  paid  by  Rowley 
on  account  of  his  contract.  In  Apr.,  1813, 
Rowley  conveyed  the  premises  granted  to  him, 
to  Parks  the  defendant  in  the  ejectment  suit, 
for  the  consideration  of  $907,  subject  to  the 
mortgages  executed  by  Rowley  to  Henry 
Franklin  and  Effinghara  Embree,  which  mort- 
gages were  paid  off  and  satisfied  by  Parks, 
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June  15,  1813.  As  to  the  other  lot,  contracted 
to  be  sold  to  Boughton,  it  appeared  that  June 
20,  1819,  Boughton  paid  to  the  attorney  of 
Henry  Franklin  and  E.  Embree,  on  account  of 
the  article  executed  to  him,  $285;  and  June 
25,  1811,  paid  $347.06,  the  whole  amount  due, 
and  on  the  last  mentioned  day  received  from 
the  attorney  of  Henry  Franklin  and  E.  Embree 
a  deed  in  fee  of  the  premises  specified  in  his 
article.  Apr.  13,  1813,  Boughton  conveyed  the 
premises  granted  to  him  to  Parks,  for  the  con- 
sideration of  $1,000.  It  further  appeared,  that 
at  the  time  when  the  several  articles  were  en- 
tered into  with  Rowley  and  Ingersoll,  the  lands 
the  subject  of  the  contracts  were  in  a  wild  and 
uncultivated  state,  that  Rowley  and  Ingersoll 
severally  entered  into  possession  of  the  lots, 
built  houses  thereon,  and  cleared  up  and  culti- 
vated the  land,  making  large  and  valuable  im- 
provements; that  Rowley  continued  to  make 
such  improvements  on  the  land  contracted  to 
be  sold  to  him,  until  he  sold  to  the  defendant, 
and  Ingersoll  until  he  sold  to  Boughton,  after 
which  Boughton  continued  to  increase  the  im- 
provements on  his  part  of  the  premises  in  ques- 
445*]  tion,  until  he  *sold  to  the  defendant. 
To  defeat  the  title  thus  deduced  to  the  defend- 
ant, and  to  show  title  in  himself,  the  plaintiff 
exhibited  the  following  proofs:  In  May,  1808, 
he  recovered  a  judgment  against  Abraham 
Franklin,  for  $23,602.27,  on  which  an  execu- 
tion was  issued  in  May,  1817,  by  virtue  where- 
of the  premises  in  question  were  sold,  and  in 
Jan.,  1820,  conveyed  to  the  plaintiff  and  one 
E.  Tibbits,  in  trust  for  the  creditors  of  Abra- 
ham Franklin  and  others;  that  in  June,  1808, 
he  recovered  a  judgment  against  John  Frank- 
lin, for  $3,045.21,  on  which  an  execution  was 
issued  in  May,  1820,  by  virtue  whereof  the 
premises  in  question  were  sold,  and  in  Aug., 
1820,  conveyed  to  the  plaintiff  and  E.  Tibbits; 
and  that  July  5,  1826,  by  a  deed  of  partition 
made  by  and  between  the  plaintiff,  Tibbits  and 
others,  the  premises  in  question  were  released 
to  the  plaintiff.  It  further  appeared,  that  June 
30,  1809,  the  plaintiff  filed  a  bill  in  chancery 
against  Abraham  Franklin,  John  Franklin  and 
Henry  Franklin  and  others,  for  the  purpose  of 
avoiding  the  deed  from  Abraham  and  John  to 
Henry  Franklin,  alleging  the  same  to  have 
been  fraudulently  executed,  without  consid- 
eration, and  with  a  view  to  cover  the  property, 
and  that  the  deed  was  executed  after  the  plaint- 
iff had  commenced  his  suits  at  law  against 
Abraham  and  John,  and  shortly  before  he  ob- 
tained judgments  therein.  In  this  bill  neither 
Rowley,  Ingersoll  or  Boughton,  were  made 
parties,  nor  in  the  subsequent  progress  of  the 
suit  was  Parks  made  a  defendant.  The  de- 
fendants severally  put  in  answers,  and  in  Jan., 
1817,  the  Court  of  Chancery  decreed  the  deed 
from  Abraham  Franklin  and  John  Franklin  to 
Henry  Franklin  to  have  been  fraudulently  ex- 
ecuted, and  adjudged  the  same  to  be  null  and 
void.  Upon  these  facts,  the  jury  asked  the  ad- 
vice of  the  court. 

The  case  was  argued  in  the  Supreme  Court, 
and  judgment  was  there  rendered  for  the 
plaintiff.  The  following  opinion  was  delivered 
by  Mr.  Justice  Nelson  : 

"The  chief  question  raised  and  discussed  in 
this  case  was,  whether  the  deeds  to  Rowley 
and  Boughton,  and  the  subsequent  convey- 
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ances  from  them  to  the  defendant,  were  inop- 
erative *and  void,  on  the  ground  of  [*44O 
the  lis  pendens.  This  cannot  be  considered  as 
an  open  question,  since  the  decision  in  the  case 
of  Jackson  v.  Andrews,  1  Wend.,  152.  Con- 
tracts had  been  given  in  that  case  to  those 
under  whom  the  defendants  claimed,  the  same 
as  in  this,  although  the  fact  does  not  appear 
in  the  report ;  'but  it  does  not  vary  the  princi- 
ple of  law,  as  will  appear  from  an  examina- 
tion of  the  cases  there  referred  to.  Alienation, 
after  the  lis  pendens,  is  constructively  fraudu- 
lent and  void.  A  party  not  only  cannot  pur- 
chase afterwards,  but  he  cannot  carry  into  ef- 
fect a  purchase  already  made  but  unexecuted 
at  the  time  of  the  filing  of  the  bill.  Perhaps  a 
Court  of  Chancery  would  compel  a  specific 
performance,  on  payment  of  the  money  due 
at  the  time  of  the  filing  of  the  bill,  if  the  con- 
tract had  not  become  forfeited,  so  as  to  forbid 
a  specific  performance.  As  the  filing  of  the 
bill  is  constructive  notice  to  all  the  world,  the 
party  should  cease  payments  to  the  vendor  aft- 
erwards ;  and  if  he  does  not,  it  is  at  his  peril. 
If  the  complainant  succeeds,  the  vendee  must 
look  for  his  remedy  against  him  with  whom 
he  has  contracted.  The  rule  frequently  oper- 
ates harshly,  because,  in  point  of  fact,  the 
vendee  may  not  have  notice;  but  that  the  filing 
of  the  bill  is  in  contemplation  of  law  notice,  is 
too  thoroughly  settled  to  be  questioned." 

The  cause  here  was  argued  by, 

Messrs.  J.  A.  Colier  and  J.  A.  Spencer, 
for  the  plaintiff  in  error. 

Mr.  B.  F.  Butler,  for  the  defendant. 

*The  following  opinions  were  de-  [*447 
livered: 

By  the  Chancellor.  If  the  conveyance  to 
Henry  Franklin  was  fraudulent,  the  judgments 
against  Abraham  Franklin  and  John  Frank- 
lin were,  at  the  time  of  the  commencement  of 
the  chancery  suit,  legal  liens  upon  the  two 
thirds  of  the  lots  in  question,  devised  to  Abra- 
ham and  John  Franklin  by  the  will  of  their 
father;  and  the  conveyance  by  the  sheriff,  un- 
der executions  upon  those  judgments,  would 
at  that  time  unquestionably  have  vested  in  the 
purchaser  at  the  sheriff 's  sale,  such  a  title  as  to 
enable  him,  at  law,  to  recover  from  the  per- 
sons then  in  possession,  under  the  contract  of 
purchase,  two  thirds  of  the  lots;  but,  in  a  court 
of  equity,  a  judgment  which  is  only  a  general 
and  not  a  specific  lien  upon  the  real  estate  of 
the  debtor,  will  be  so  controlled  as  to  protect 
the  prior  equitable  rights  of  third  persons 
against  the  legal  lien  of  the  judgments,  and 
also  against  purchasers,  under  an  execution 
thereon,  chargeable  with  either  actual  or  con- 
structive notice  of  such  equitable  rights.  Ex 
parte  Howe,  1  Paige,  125  ;  Hampson  v.  Edelen, 

1.— The  reporter  has  looked  into  the  original  case 
of  Jackson,  ex  dem.  Hendricks  v.  Andrews  et  al., 
here  referred  to,  and  finds  that  the  fact  does  not  ap- 
pear in  the  case,  that  the  defendants  had  entered 
under  contracts  obtained  previous  to  the  filing  of 
the  bill  in  equity.  The  fact  may  have  been  so,  and 
may  hare  been  shown  on  the  trial ;  but  the  defend- 
ants did  not  present  it  in  their  case,  on  which  they 
moved  for  a  new  trial.  They  distinctly  placed  their 
defense  on  a  deed  executed  by  Henry  Franklin  in 
Nov.,  1810 :  and  although  they  offered  to  show  an 
adverse  possession  for  more  than  20  years  before  the 
ejectment  was  commenced,  they  disclaimed  to  have 
any  right  or  pretense  of  right  to  the  possession, 
other  than  that  derived  through  the  deed  from 
Abraham  Franklin  to  Henry  Franklin. 
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2  Har.  &  J.?  64;  1  Atk.  Conv.,  512.  Where 
the  vendee  of  the  judgment  debtor  is  in  the 
actual  possession  of  the  premises,  under  a  con- 
tract to  purchase,  executed  prior  to  the  dock- 
eting of  the  judgment,  the  purchaser  at  the 
sheriff's  sale  will  be  chargeable  with  construct- 
ive notice  of  the  equitable  rights  of  such  vend- 
ee, and  will  take  the  legal  title,  subject  to  the 
same.  Tuttle  v.  Jackson,  6  Wend.,  213  ;  Buck 
v.  Hattoway,  2  J.  J.  Marsh.,  180;  Chesterman 
v.  Gardner,  5  Johns.  Ch.,  33;  and  in  such  a 
case,  if  the  whole  of  the  purchase  money  had 
been  paid  at  the  time  of  the  recovery  of  the 
judgment,  or  had  been  specifically  appropri- 
ated to  the  payment  of  prior  incumbrances  on 
the  premises,  there  could  be  no  doubt  that  the 
purchaser  at  the  sheriff's  sale  would  be  consid- 
ered in  equity  as  holding  the  legal  estate  in 
trust  for  the  original  vendee;  and  upon  a  prop 
er  application  to  the  Court  of  Chancery,  he 
would  be  restrained  from  prosecuting  a  suit  at 
law  against  such  vendee,  or  his  assigns  to  re- 
cover the  possession  of  the  property. 

As  the  legal  title  alone  is  in  question  in 'the 
present  suit,  it  is  not  necessary  here  to  express 
448*  J  any  definite  opinion  as  to  the  *legal  lien 
of  a  judgment  recovered  against  the  vendor  in 
a  prior  contract  of  sale  upon  the  unpaid  pur- 
chase money.  In  the  State  of  Pa.,  where  ev- 
ery equitable  as  well  as  legal  interest  in  land 
is  settled  by  action  at  law,  it  has  been  decided 
that  a  judgment  against  a  vendor  who  has  con- 
tracted to  sell  but  has  not  received  the  whole 
purchase  money,  is  a  lien  on  the  vendor's  in- 
terest; and  that  a  purchaser  under  such  judg- 
ment will  stand  in  the  place  of  the  vendor.and 
will  be  entitled  to  the  unpaid  purchase  money; 
and  upon  payment  of  the  same,  will  be 
bound  to  make  a  deed  to  the  vendee,  accord- 
ing to  the  original  agreement.  Fasholt  v.  Reed 
16  Serg.  &  R.,  267.  In  Md.,  on  the  contrary, 
it  appears  to  have  been  held,  that  the  vendee 
who,  subsequently  to  the  recovery  of  a  judg- 
ment against  his  vendor,  but  without  any  act- 
ual notice  thereof,  had  paid  over  a  balance  of 
the  purchase  money,  and  taken  a  conveyance 
from  such  judgment  debtor,  was  in  equity  en- 
titled to  protection  against  the  claim  on  the 
part  of  the  judgment  creditor,  to  a  legal  lien 
upon  the  premises.  Hampson  v.  Edelen,  2  Har. 
<&  J.,  64.  The  last  case,  however,  shows  that 
a  subsequent  conveyance  from  the  judgment 
debtor,  in  pursuance  of  his  contract,  does  not 
at  law  overreach  the  judgment  by  relation, and 
that  the  vendee  must  resort  to  a  court  of  equi- 
ty to  protect  himself  against  a  sale  under  the 
judgment,  which  would  render  the  convey- 
ance from  his  vendor,  subsequent  to  the  dock- 
eting of  the  judgment,  inoperative  in  a  court  of 
law.  This  was  also  expressly  decided  in  the 
case  of  Butts  v.  Chinn,  in  the  Court  of  Ap- 
peals of  Ky.,  4  J.  J.  Marsh.,  641,  where  the 
purchaser  at  the  sheriff's  sale  was  permitted  to 
recover  in  ejectment,  on  the  ground  that  the 
conveyance  from  the  vendor,  which  was  exe- 
cuted after  the  lien  of  the  judgment  attached, 
although  in  pursuance  of  a  previous  contract, 
was  at  law  overreached  by  the  subsequent  sale 
under  the  judgment.  A  conveyance,  there- 
fore of  the  legal  estate  to  the  vendee,  in  pur- 
suance of  the  original  contract,  does  not  oper- 
ate by  relation  back  to  a  time  when  the  vendee 
was  not  entitled  to  a  deed  by  the  terms  of  such 
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contract,  so  as  to  devest  the  lien  of  an  interme- 
diate judgment  against  the  holder  of  such  le- 
gal estate.  In  the  cases  referred  to  on  the  ar- 
gument, in  which  sheriff's  deeds  were  deemed 
*to  have  relation  back  to  the  sale,  so  [*449 
as  to  convey  the  legal  right  to  the  purchaser 
from  that  time,  the  sales  had  taken  place  pre- 
vious to  the  passing  of  the  Act  of  1820,  giving 
time  to  the  judgment  creditor  to  redeem.  The 
title  of  the  purchasers  to  the  property  in  those 
cases  was  derived  from  the  sales  and  payment 
of  the  purchase  money ;  and  the  sheriff's  deeds 
were  only  necessary,  as  the  legal  evidence  of 
such  sales,  in  consequence  of  the  Statute  of 
Frauds.  In  the  present  case,  however,  it  is  im- 
possible that  the  conveyance  from  Henry 
Franklin  should  convey  the  legal  estate  by  re- 
lation, so  as  to  overreach  the  lien  of  these  judg- 
ments, because  the  decree  in  the  chancery  suit 
is  conclusive.  So  far  as  the  lien  of  these  judg- 
ments is  concerned,  the  legal  title  to  the  prem- 
ises in  controversy  never  vested  in  the  fraud- 
ulent grantee  of  A.  and  J.  Franklin,  but  re- 
mained in  themselves. 

It  was  urged  upon  the  argument,  as  a  reason 
why  these  vendees  should  be  permitted  to  pay 
the  money,  and  take  a  conveyance  from  Henry 
Franklin  as  the  ostensible  owner  pending  the 
chancery  suit,  that  it  was  impossible  to  protect 
themselves  against  the  payment  of  the  pur- 
chase money  in  the  meantime.  But  if  a  judg- 
ment in  this  state  is  to  be  considered  a  legal  as 
well  as  an  equitable  lien  upon  lands  contracted 
to  be  sold,  to  the  extent  of  the  unpaid  pur- 
chase money,  as  I  think  it  is,  I  see  no  difficulty 
in  protecting  the  equitable  rights  of  the  vend- 
ee, not  only  against  the  judgment  creditor,  but 
also  against  the  vendor.  If  the  judgment  cred- 
itor proceeds  to  enforce  his  lien  by  a  sale  of  the 
land  the  vendee  may  appear  at  the  sale  and 
give  notice  of  his  prior  equitable  rights,  and 
the  purchaser  will  then  take  the  legal  estate, 
subject  to  such  prior  equity;  and  if  the  vend- 
ee is  in  the  actual  possession  of  the  land  under 
his  contract  to  purchase,  even  that  formality 
will  not  be  necessary,  as  the  purchaser  at  the 
sheriff's  sale  in  such  a  case  will  be  chargeable 
with  constructive  notice  of  those  rights,  which 
in  equity  is  equivalent  to  actual  notice.  On 
the  other  hand,  if  the  vendor  insists  upon  the 
payment  of  the  purchase  money  to  himself, 
and  refuses  to  permit  it  to  be  applied  to  the 
extinguishment  of  the  incumbrance  upon  the 
land,  the  vendee  may  file  a  bill  in  equity  for 
*a  specific  performance  of  the  contract, [*45O 
making  the  judgment  creditor,  as  well  as  the 
vendor,  parties  thereto,  so  that  the  purchase 
money  may  be  applied  under  the  direction  of 
the  court,  which  will  effectually  protect  him 
against  the  claims  of  both.  In  the  present  case, 
a  similar  bill,  in  the  nature  of  a  bill  of  inter- 
pleader, might  have  been  filed  by  the  vendees 
against  the  judgment  creditor,  and  also  against 
Embree  and  the  parties  to  the  conveyance, 
which  is  alleged  to  have  been  fraudulent;  and 
a  payment  into  court,  or  a  payment  to  either 
of  the  parties  under  the  direction  of  the  Clinn- 
cettor,  in  such  suit,  would  have  protected  the 
rights  of  the  vendees  and  would  have  entitled 
them  to  a  conveyance  of  the  legal  estate  from 
the  holders  thereof,  freed  from  the  lien  of  the 
judgments.  Such  was  the  course  recommended 
by  Sergeant  Hill  in  a  case  somewhat  similar, 
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where  judgments  were  supposed  to  be  an  equi- 
table lien  upon  the  unpaid  purchase  money, on 
the  sale  of  an  equitable  estate.  See  4  Madd. 
Ch.,  508,  ».  The  case  of  Bumpu*  v.  Plainer, 
1  Johns.  Ch.,  213,  referred  to  by  the  counsel 
of  the  plaintiff  in  error,  on  the  argument,  only 
decided  that  a  purchaser  under  a  conveyance 
with  warranty,  but  who  had  not  been  dis- 
turbed in  his  possession,  could  not  be  dis- 
charged from  the  payment  of  the  purchase 
money,  on  the  ground  of  an  alleged  defect  of 
title  in  his  vendor.  But  even  in  a  case  of  that 
kind,  where  the  vendee  was  actually  prose- 
cuted by  persons  claiming  a  paramount  title, 
Chancellor  Kent  enjoined  the  vendor  from  col- 
lecting the  purchase  money  until  the  rights  of 
the  parties  could  be  determined.  Johnson  v. 
Gere,  2  Johns.  Ch.,  546.  Here  the  vendees 
were  in  equity  bound  to  pay  the  purchase  mon- 
ey for  the  two  thirds  of  these  lots  to  one  or 
the  other  of  two  parties,  both  claiming  a  right 
to  the  same  under  S.  Franklin,  the  vendor; 
and  until  that  controversy  was  determined,  the 
vendees  could  not  safely  pay  it  to  either.  It 
was,  therefore,  a  very  proper  case  for  a  bill  of 
interpleader,  or  rather  a  bill  in  the  nature  of  a 
bill  of  interpleader,  to  settle  the  ri£ht  to  the  un 
paid  purchase  money,  and  for  the  transfer  of  the 
legal  estate  of  the  vendee,  see  Bedell  v.  Hoff- 
man, 2  Paige,  199;  and  as  Embree,  the  sur- 
vivor of  S.  Franklin,  could  at  law  have  re- 
covered the  whole  of  the  unpaid  purchase  mon- 
45 1*J  ey  under  the  contracts,  he  would  *have 
been  a  proper  party  to  such  a  bill.  The  neces- 
sity of  a  resort  to  such  a  proceeding  would,  un- 
questionably, be  very  inconvenient  and  troub- 
lesome to  the  vendees.  But  it  is  one  of  the  or- 
dinary consequences  of  a  contract  for  the  pur- 
chase of  real  estate  without  paying  over  the  pur- 
chase money  immediately,  and  without  obtain- 
ing a  conveyance  of  the  legal  estate  free  from 
prior  incumbrances.  The  case  of  the  plaintiff 
in  error  is  still  harder  here,  if  he  is  chargeable 
with  constructive  notice  of  the  rights  of  the 
judgment  creditors  by  the  pendency  of  the 
chancery  suit.  As  there  is  no  doubt  that  the 
purchase  money  was  paid  over  to  the  attorney 
of  Embree  and  Henry  Franklin  in  good  faith, 
without  any  actual  knowledge  on  the  part  of 
the  vendees  of  the  pendency  of  that  suit,  and 
without  any  suspicion  that  the  conveyance  from 
J.  and  A.  Franklin  was  fraudulent,  I  proceed 
to  consider  the  question  as  to  the  effect  of  the 
chancery  suit  upon  the  subsequently  acquired 
rights  of  the  vendees  under  the  deed  from 
Henry  Franklin. 

The  vendees  of  S.  Franklin  and  Embree 
were  not  necessary  parties  to  the  chancery  suit, 
as  it  was  not  sought  by  that  suit  to  deprive 
them  of  any  legal  or  equitable  rights  they  had 
then  acquired  under  their  contracts.  The  whole 
object  of  that  suit  was  to  set  aside  the  fraudu- 
lent deed  to  H.  Franklin,  which  prevented  the 
complainant  from  enforcing  his  judgment 
against  J.  and  A.  Franklin's  interest  in  the 
premises — of  course,  subject  to  the  equitable 
rights  of  these  vendees,  as  they  existed  at  the 
commencement  of  that  suit.  And  I  see  noth- 
ing to  prevent  the  plaintiff  in  error  from  en- 
forcing those  equitable  rights,  by  a  resort  to 
the  proper  tribunal,  at  this  time,  even  if  the 
present  judgment  should  be  affirmed,  as  those 
equitable  rights  are  not  in  any  way  affected  by 
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the  decree.  The  principle  is  as  old  as  the  Court 
of  Chancery  itself,  that  the  commencement  of 
a  suit  there,  which  is  duly  prosecuted  in  good 
faith  and  followed  by  a  decree,  is  constructive 
notice  to  every  person  who  acquires  an  interest 
from  the  defendant  in  the  subject-matter  of 
the  suit  pendente  lite,  of  the  legal  and  equitable 
rights  of  the  complainant  as  charged  in  the 
bill  and  established  by  the  decree.  Chancellor 
Kent  has  examined  this  subject  so  fully,  in 
the  case  of  Murray  v.  BaUou,  1  Johns.  Ch., 
*566,  that  it  would  be  a  useless  waste  [*452 
of  time  to  cite  any  other  authorities  than  those 
he  has  there  referred  to,  in  support  of  this 
general  principle.  I  may  also  add,  that  al- 
though this  principle  may  sometimes  operate 
harshly  upon  a  purchaser  who  has  no  actual 
notice  of  the  pending  litigation,  it  seems  to  be 
essential  to  the  due  administration  of  justice. 
Hence  it  is  that  the  Legislature  have  not  deemed 
it  wise  to  abolish  the  principle;  although  they 
have  modified  its  use  in  a  certain  class  of  cases, 
by  requiring  a  notice  of  the  pendency  of  the 
suit,  to  be  filed  in  the  clerk's  office  of  the 
county  where  the  lands  in  controversy  are  situ- 
ated. 2  R.  S.,  174,  sec.  43.  But  even  this, 
like  other  constructive  notices  which  have  been 
found  essential  for  the  preservation  of  the  legal 
and  equitable  rights  of  one  party,  will  not  al- 
ways convey  actual  notice  to  others  of  the  ex- 
istence of  those  rights.  It  is  certainly  more 
convenient  for  most  purchasers  to  search  in 
the  clerk's  office  of  the  county  where  the  lands 
lie,  to  ascertain  the  existence  of  a  chancery 
suit,  affecting  those  lands,  than  to  be  obliged 
to  resort  to  the  files  of  the  court  for  that  pur- 
pose; and  probably,  the  Legislature  would  do 
an  essential  service  to  that  class  of  community 
which  stands  most  in  need  of  such  protection, 
if  a  law  should  be  passed  requiring  every  cred- 
itor who  wishes  to  preserve  a  lien  upon  lands 
by  the  operation  of  a  judgment  or  decree,  to 
cause  a  transcript  or  copy  of  the  docketing 
thereof  to  be  filed,  or  entered  in  the  clerk's  of- 
fice of  the  county  where  such  lands  are  situ- 
ated. It  is  the  duty  of  courts  of  justice,  how- 
ever, to  administer  the  law  as  they  find  it;  and 
the  rights  of  these  parties  must  be  determined 
by  the  law  as  it  existed  at  the  time  of  the  con- 
veyances to  Rowley  and  Bough  ton,  in  Nov., 
1810,  and  June,  1811. 

It  was  insisted  in  this  case  that  the  vendees 
were  not  chargeable  with  notice  of  the  rights  of 
the  complainant,  and  the  nature  of  the  litigation, 
because  the  premises  in  question  were  not  suf- 
ficiently described  in  the  bill  as  one  of  the  sub- 
jects of  litigation  in  that  suit.  It  might  be  a 
sufficient  answer  to  this  objection  to  say,  there 
was  sufficient  in  the  bill  to  put  a  purchaser 
upon  inquiry,  which  in  equity  is  considered 
good  constructive  notice  of  the  fact.  In  an- 
cient times,  when  the  complainant  was  per- 
mitted to  take  out  and  serve  a  subpoena  before 
*the  filing  of  his  bill,  it  was  even  doubt-  [*453 
ed  whether  the  purchaser  was  not  chargeable 
with  constructive  notice  of  the  complainant's 
rights,  and  of  the  object  of  the  suit,  from  the 
time  of  the  service  of  the  subpoena,  provided  a 
bill  was  afterwards  filed  and  prosecuted  to  a 
decree.  Sugd.,  Vend.,  8  Lond.  ed.,  745;  Pig- 
gottv.  Nower,  3  Swanst.,  535,  n.;  Anon.,  1 
Vern.,  818.  In  the  present  case,  however,  I 
think  there  was  sufficient  on  the  face  of  the 
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bill  to  enable  Rowley  and  Boughton  to  under- 
stand the  rights  claimed  by  the  complainant, 
and  the  nature  of  that  litigation  ;  so  far,  at 
least,  as  to  satisfy  them  that  they  could  not 
safely  pay  the  balance  of  the  purchase  money 
to  Henry  Franklin,  and  take  a  conveyance 
from  him  for  the  premises  now  in  controversy, 
pending  that  suit.  A  purchaser  is  always  sup- 
posed to  be  cognizant  of  the  contents  of  the 
conveyance  under  which  his  grantor  derived 
his  title  to  the  premises ;  and  if  the  purchaser 
cannot  make  out  his  title  except  through  a 
deed  which  leads  him  to  another  fact,  either 
by  description  of  the  parties,  recital,  or  other- 
wise, he  will  be  deemed  cognizant  thereof. 
Sugd.,  Vend.,  756;  Eden,  Ch.,  356,  n.  a.  Here 
the  purchasers,  pendente  lite,  were  about  to 
pay  the  purchase  money  to  Henry  Franklin, 
and  to  take  a  title  from  him  as  the  assignee  of 
two  thirds  of  the  premises  which  belonged  to 
Samuel  Franklin  at  the  time  of  his  death. 
They  would,  of  course,  look  to  this  deed  from 
J.  and  A.  Franklin,  which  was  then  on  record 
in  the  clerk's  office  of  the  County  of  Ontario, 
and  which  bore  date  Mar.  29,  1808.  They 
would  then  look  to  the  will  of  S.  Franklin,  un- 
der which  the  grantors  in  that  deed  derived 
title  in  Sep.,  1807.  Then,  by  examining  the 
complainant's  bill  in  chancery,  they  would 
have  found,  among  other  things,  that  the 
Franklins  stopped  payment  in  Dec.,  1807,  be- 
ing then  indebted  to  the  complainant  and  oth- 
ers to  a  very  large  amount;  and  being  at  that 
time  also  possessed  of  a  large  personal  estate, 
and  of  a  considerable  amount  of  real  estate,  a 
part  of  which  had  been  previously  mortgaged  to 
Cornelius  Kay  and  others;  that  John  and  Abra- 
ham Franklin  had  devested  themselves  of  all 
that  real  and  personal  estate,  by  conveying  the 
same  in  trust  to  their  friends,  without  consid- 
eration, and  for  the  sole  purpose  of  prevent- 
454*]  ing  *such  property  from  being  reached 
by  judgment  aud  execution,  and  that  the  mort- 
gaged premises,  and  divers  lots  in  the  City  of 
N.  Y.,  in  particular,  had  been  conveyed  to 
Henry  Franklin.  They  would,  also,  have  found 
that  by  such  bill  the  complainant  asked  for  a 
discovery  as  to  the  whole,  or  any  part,  of  the 
real  estate  which  had  been  conveyed  to  H. 
Franklin  or  others,  after  the  failure,  and  to 
whom  in  particular  the  same  had  been  thus 
conveyed.  That  the  complainant  prayed  that 
all  the  real  and  personal  estate  which  had  been 
conveyed  by  J.  and  A.  Franklin,  after  they  so 
stopped  payment,  might  be  applied  to  the  pay- 
ment of  his  demands.  That  he  also  prayed 
that  all  such  grants,  conveyances  and  transfers 
might  be  decreed  to  be  delivered  up  and  can- 
celed; that  he  might  be  permitted  to  redeem 
the  mortgaged  premises,  and  that  he  might 
have  such  other  and  further  relief  as  the  case 
made  by  his  bill  entitled  him  to  ask  of  the 
court.  By  thus  comparing  these  allegations  in 
the  bill,  and  the  prayer  thereof,  with  the  date 
of  the  deed  under  which  they  were  about  to 
take  title  from  Henry  Franklin,  the  persons 
holding  these  contracts  would  have  seen  that 
the  lands  mentioned  in  that  deed  must  be  a 
part  of  the  lands  which,  by  the  bill,  were 
charged  to  have  been  thus  fraudulently  con- 
veyed by  .1.  and  A.  Franklin  to  some  of  their 
friends,  after  their  failure,  and  for  the  pur- 
pose of  protecting  it  from  the  judgments  and 
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executions  of  their  creditors  and,  consequent- 
ly, that  this  convevance  to  H.  Franklin  was 
fraudulent  and  voicl,  as  against  the  complain- 
ant's judgments,  and  might  be  set  aside  by  the 
decree  of  the  court  in  that  suit.  I  am  satisfied, 
therefore,  that  they  are  legally  chargeable  with 
constructive  notice  of  the  pendency  and  object 
of  the  chancery  suit,  so  far  as  it  could  affect 
these  two  lots.  The  conveyances  from  Henry 
Franklin  to  them,  and  their  subsequent  con- 
veyances to  Parks  were  therefore  void,  so  far 
as  regards  the  lien  of  Hendrick's  judgments 
upon  the  legal  interest  of  J.  and  A.  Franklin 
in  the  two  undivided  third  parts  of  those  lots. 
If,  then,  there  are  no  other  difficulties  in  the 
way,  the  lessor  of  the  plaintiff  was  entitled  to 
a  judgment  on  the  special  verdict  for  that  por- 
tion of  the  premises. 

There  is  no  foundation  for  the  supposition 
that  the  rights  of  the  lessor  of  the  plaintiff 
were  barred  by  the  Statute  of  Limitations,  at 
*the  time  of  the  commencement  of  this  [*455 
suit,  in  1829.  V/here  a  vendee  goes  into  pos- 
session of  land  under  a  contract  to  purchase, 
he  becomes  a  tenant  at  will  to  the  vendor,  and 
his  possession  can  never  be  adverse  to  that  of 
his  landlord,  or  his  assigns  or  legal  representa- 
tives, while  he  is  in  possession,  and  claiming 
to  hold  under  such  contracts.  This  was  the 
situation  of  the  vendees  in  the  present  case,  at 
least  until  they  attempted  to  obtain  title  under 
the  conveyances  of  Henry  Franklin,  and  that 
was  within  20  years  of  the  time  of  the  com- 
mencement of  this  suit.  If  the  whole  purchase 
money  had  been  due  more  than  20  years,  and 
there  was  no  evidence  of  the  existence  of  the 
debts  during  that  period,  probably  the  jury 
might  presume  payment  of  the  purchase  mon- 
ey ;  and  might,  also,  presume  a  conveyance 
of  the  lands  to  the  purchasers,  in  conformity 
with  the  original  agreements.  Such  presump- 
tion, however,  could  not  be  made  in  this  case, 
because  the  last  payment  on  Boughton's  con- 
tract did  not  become  due  until  1811,  and  it  is 
expressly  found,  by  the  jury,  that  nothing  had 
been  paid  on  Rowley's  contract  at  the  time  of 
the  convevance  by  Franklin  and  Embree  to 
him,  in  Nov.,  1810. 

I  am  also  inclined  to  think  that  there  was  not 
such  an  adverse  holding  of  the  premises  by 
Parks,  in  July,  1826,  as  to  render  the  partition 
deed  of  that  date  void  or  inoperative,  as  it  re- 
spects Tibbits'  interest  in  these  lands  under 
the  sheriff's  deeds.  All  the  conveyances  sub- 
sequent to  the  date  of  the  contracts  being  ren- 
dered absolutely  void,  as  against  the  lien  of 
the  judgments,  by  the  operation  of  the  lis  pen- 
dens  and  the  decree  of  the  Court  of  Chancery, 
and  the  sheriff's  deed  having  relation  back  to 
the  date  of  the  judgments,  Parks  must  be 
deemed  to  have  entered  under  Rowley  and 
Boughton  as  the  assignee  of  their  equitable  in- 
terest in  these  contracts.  I  think  the  legal  ef- 
fect of  all  these  proceedings  was  to  constitute 
Parks  a  tenant  at  will  to  Hendricks  and  Tib- 
bits,  as  the  purchasers  of  the  legal  estate  of  the 
devisees  of  S.  Franklin,  under  the  judgments 
against  such  devisees.  The  reasons  upon  which 
the  statute,  prohibiting  the  sale  of  lands  held 
adversely,  is  founded,  do  not  appear  to  be  ap- 
plicable to  the  case  of  an  *occupant  [*456 
who  holds  in  such  a  manner  that  he  is  bound 
to  surrender  his  possession  to  the  vendee,  with- 
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out  questioning  his  legal  title  thereto;  and 
where  such  vendee  takes  his  conveyance,  on 
such  sale,  subject  to  all  the  equitable  claims  of 
such  occupant,  cessante  ratione  legis,  cessat  ipse 
lex. 

Upon  the  legal  merits  of  this  case,  therefore, 
and  considering  that  the  equitable  rights  of 
these  parties  cannot  be  decided  in  an  eject- 
ment suit,  I  must  vote  for  an  affirmance  of  the 
judgment  of  the  Supreme  Court.  If  Parks  is 
compelled  to  resort  to  the  Court  of  Chancery 
to  protect  his  equitable  rights,  where  alone 
they  can  be  protected  agreeably  to  the  settled 
law  of  the  land,  there  will  be  "no  difficulty  in 
administrating  justice  between  these  parties  in 
reference  to  their  respective  equitable  rights. 

By  Senator  Seward.  After  a  careful  ex- 
amination of  the  several  points  discussed  in  the 
argument  of  this  cause,  I  have  come  to  the 
conclusion  that  the  judgment  of  this  court 
must  depend  upon  the  question,  whether  the 
principle  of  Its  pendens  applies,  so  as  to  avoid 
the  deeds  executed  by  Henry  Franklin. 

The  Supreme  Court,  in  delivering  their  opin- 
ion in  this  cause,  seem  to  have  considered 
themselves  concluded  by  their  previous  judg- 
ment in  the  cause  of  Jackson  v.  Andrews,  7 
Wend.,  152.  A  manifest  distinction,  however, 
appears  between  the  two  cases  as  reported.  In 
that  case  an  entire  purchase  was  made  during 
the  pendency  of  the  suit  in  chancery,  while  in 
this  case  it  appears  that  long  before  the  bill  in 
chancery  was  filed,  or  the  frauds  complained 
of  were  committed,  the  persons  under  whom 
the  plaintiff  in  eiror  holds,  had  made  contracts 
with  the  true  and  undisputed  owner  of  the 
premises,  had  entered  into  the  possession  there- 
of, and  had  made  improvements  thereon,  and 
the  deeds  subsequently  executed  pendente  lite 
by  Henry  Franklin,  who  had  the  legal  title, 
were  in  compliance  with  these  contracts.  The 
Supreme  Court  notice  these  facts,  but  say  that 
the  same  state  of  facts  was  presented  in  the 
case  of  Jackson  v.  Andrews,  although  they  are 
not  mentioned  in  the  report  of  that  case.  It 
was  suggested,  on  the  argument,  that  the  Su- 
preme Court  w«re  incorrect,  in  point  of  fact, 
in  this  statement,  and  that  it  appeared,  in  the 
457*]  *case  of  Jackson  v.  Andrews,  that  no 
contracts  had  been  executed  prior  to  the  com- 
mencement of  the  suit  in  chancery.  However 
this  may  be,  certain  it  is,  that  the  question  pre- 
sented in  this  cause  was  not  discussed  in  the 
case  of  Jackson  v.  Andrews,  and  does  not  ap- 
pear to  have  been  deliberately  examined  in  this 
case.  I  have  alluded  to  that  case  for  the  pur- 
pose of  explicitly  stating,  that  while  I  cannot 
sustain  the  judgment  in  this  cause,  I  see  no 
necessity  of  disturbing  the  judgment  pro- 
nounced in  that,  as  the  case  stands  reported. 

The  rule  of  lispendens,  although  well  settled, 
is,  in  all  the  reported  cases,  admitted  to  be 
harsh,  and  justifiable  only  on  the  ground  that 
individual  rights  must  sometimes  be  made  to 
yield  to  rules  established  for  general  conven- 
ience. I  may  add,  that  general  and  well  es- 
tablished as  the  rule  is,  it  is  not  without  excep- 
tions— exceptions  arising  from  the  very  excess 
of  hardship,  as  applied  to  cases  of  peculiar 
character.  Chancellor  Kent,  in  his  luminous 
opinion  in  the  case  of  Murray  v.  Lylburn,  2 
Johns.  Ch.,  444,  laid  down  the  rule  and  en- 
forced it  in  the  strong  language  of  the  Ld. 
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Chancellor  in  Ireland.  2  Ball.  &  B.,  167.  "The 
rule  of  this  court,  undoubtedly,  is,  that  any 
interest  acquired  in  the  subject-matter  of  a 
suit  pending  the  suit,  is  so  far  considered  a 
nullity  that  it  cannot  avail  against  the  plaint- 
iff's title;  and  if  this  rule  were  not  attended  to, 
there  would  be  no  end  of  any  suit;  the  justice 
of  this  court  would  be  evaded,  and  great  hard- 
ship and  inconvenience  to  the  suitor  necessari- 
ly introduced.  It  is  extremely  difficult  to  draw 
any  line,  and  very  dangerous  to  allow  of  the 
rule  being  filtered  away  by  exceptions." 
"Nevertheless,"  continues  Chancellor  Kent, 
"I  am  not  prepared  to  say  the  rule  is  to  be 
carried  so  far  as  to  affect  commercial  transac- 
tions. The  safety  of  commercial  dealing  would 
require  a  limitation  of  the  rule;  but  bonds  and 
mortgages  are  not  the  subject  of  ordinary  com- 
merce.' In  my  judgment,  the  application  of 
the  rule  in  a  case  like  the  present  would  be 
unjust,  and  could  be  sustained  upon  no  grounds 
of  necessity  or  general  convenience,  it  is  but 
a  few  years  since  the  greater  part  of  the  whole 
territory  of  this  State  was  in  a  wild  and  un- 
cultivated condition  and  of  comparatively  very 
small  value.  Large  *tracts  of  land  [*458 
still  remain  in  the  same  condition.  The  his- 
tory of  the  State  and  of  the  whole  country 
shows  that  the  only  manner  in  which  this 
wilderness  was  thus  far  reclaimed,  was  by  the 
purchase  of  small  quantities  of  land  by  con- 
tracts preliminary  and  conditional;  by  virtue 
of  which  the  purchaser  entered  into  possession, 
proceeded  to  erect  his  dwelling,  gradually  re- 
moved the  forest,  and  derived  from  the  soil 
itself  the  means  of  paying  the  purchase  money . 
Thus,  by  performing  his  contract,  he  secured 
to  himself  the  legal  title  of  the  land,  of  which, 
from  the  moment  he  entered  into  possession, 
he  was  regarded  as  the  owner,  subject  to  the 
liability  of  eviction  on  failure  to  perform  his 
contract:  and  with  some  reason  was  he  so  re- 
garded, for  long  before  the  expiration  of  his 
contract,  by  the  investment  of  his  labor  and 
his  improvements,  the  land  was  enhanced  in 
value,  sometimes  quadruple,  and  sometimes 
ten  fold,  beyond  the  contract  price.  Hence  it 
was  that  there  were  sales  of  what  are  called 
these  "improvements,"  which  sales,  in  the  es- 
timation of  the  contracting  parties  at  least, 
were  something  more  than  the  mere  assign- 
ment of  contracts  or  choses  in  action,  securing 
upon  condition  the  title  of  wild  land.  This 
mode  of  tenancy  and  purchase  of  land  is  new 
and  peculiar  to  a  country  where  exigencies  are 
such  as  ours.  It  has  no  precedent  in  the  legal 
history  of  that  country  whence  the  rule  of  Its 
pendens  and  our  whole  jurisprudence  was  de- 
rived— a  country  where,  instead  of  inviting  and 
encouraging  the  alienation  of  lands  and  the 
subdivision  of  estates,  the  policy  of  govern- 
ment has  always  been,  and  still  is,  to  confine 
the  rights  and  immunities  arising  from  the 
proprietorship  of  real  estates  to  a  favored  few. 
To  extend  to  these  pioneers  of  civilization  the 
rule  of  Its  pendens,  so  as  to  deprive  them  of 
property  thus  honestly  and  painfully  acquired 
by  years  of  persevering  industry  and  self  de- 
nial, may  in  some  cases  be  necessary  for  gen- 
eral convenience;  but  where  that  necessity  is 
not  absolute,  and  that  convenience  not  most 
obvious,  and  where  discretion  is  left  to  me  by 
the  absence  of  authority,  it  will  require,  to  in- 
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duce  my  consent  to  the  application  of  the  rule, 
an  argument  more  eloquent  even  than  that  of 
the  distinguished  jurist  who  has  so  ably  ex- 
plained and  defended  it  in  the  case  of  Murray 
v.  Lylburn. 

459*]  *I  proceed  to  examine  whether  such 
an  application  of  the  rule  is  necessary,  or 
whether  a  discretion  is  left  to  us  in  regard  to 
the  case  now  before  the  court;  and  I  remark, 
in  the  first  place,  that  we  have  the  highest  au- 
thority for  considering  the  rule  as  not  an  ar- 
bitrary one,  which  must  continue  to  be  applied 
in  all  cases,  although  the  reasons  for  its  orig- 
inal adoption  may  not  exist.  So  this  court 
decided  in  the  case  of  Hopkins  v.  McLaren, 
4  Cow.,  678.  The  reason  of  the  rule  in  the 
leading  case  of  Murray  v.  Lylburn,  before 
cited,  is  admitted  to  be,  that  if  it  were  not  ap- 
plied, "there  would  be  no  end  to  any  suit,  the 
justice  of  the  court  would  be  evaded,  and  great 
hardship  and  inconvenience  to  the  suitor  would 
necessarily  be  introduced."  In  the  case  of 
Murray  v.  Ballou,  1  Johns.  Ch.,  577,  Chancel- 
lor Kent  says,  in  assigning  the  reasons  of  the 
rule,  "to  bring  home  to  every  purchaser,  the 
charge  of  actual  notice  of  the  suit  must,  from 
the  very  nature  of  the  case,  be  in  a  great  de- 
gree impracticable."  The  only  safe  and  effi- 
cient means  of  preventing  such  fraud  and  in- 
justice, is  to  charge  the  purchaser  with  deal- 
ing at  his  peril.  In  the  case  of  Hopkins  v.  Mc- 
Laren, before  cited,  Senator  Golden  states  the 
reason  of  the  rule  to  be,  that  "  if  a  transfer  of 
interest  pending  a  suit  were  to  be  allowed  to 
affect  the  proceedings,  there  would  be  no  end 
to  litigation;  for,  as  soon  as  a  new  party  was 
brought  in,  he  might  transfer  to  another,  and 
render  it  necessary  to  bring  that  other  before 
the  court,  so  that  a  suit  might  be  intermina- 
ble." That  such  is  the  true  reason  of  the  rule 
was  not  questioned  in  the  argument  of  this 
cause,  nor  is  it  controverted  in  the  books,  and 
is,  therefore,  here  assumed.  We  are  then  ad- 
vanced thus  far  in  the  consideration  of  the 
question ;  we  have  ascertained  what  is  the  true 
reason  of  the  rule,  and  that  it  is  not  necessary 
to  be  applied  where  that  reason  fails.  The 
same  authority  last  cited  (Colden's  Op.  in  the 
case  of  Hopkins  v.  McLaren)  adds:  "This  rea- 
son has  no  application  to  a  third  person,  whose 
interest  subsisted  before  the  suit  was  com- 
menced, and  who  might  have  been  made  an 
original  party."  Assuming  the  principle  here 
asserted,  it  remains  for  me  to  show  that  the 
persons  in  possession  of  the  premises  in  ques- 
tion, by  virtue  of  the  contracts  for  purchase 
at  the  time  of  the  commencement  of  the  suit 
46O*1  in  chancery,  had  such  a  subsisting  in- 
terest that  they  might  have  been  made  parties 
to  the  suit.  The  possession  of  land,  even  the 
naked  possession,  without  title  or  pretense  of 
title,  is  a  subsisting  interest  of  some  value  and 
estimation  in  the  view  of  the  law.  In  the  ab- 
sence of  title,  or  right  of  possession  in  a  plaint- 
iff, the  possession  of  the  defendant  is  a  good 
defense,  although  the  title  may  be  in  a  third 
person.  So  no  person  can  be  evicted  from  the 
possession  of  land,  by  the  judgment  or  decree 
of  any  court  in  a  cause  wherein  he  was  not 
made  a  party,  if  in  possession  at  the  time  of 
the  commencement  of  the  suit.  And  why? 
Because  he  has  an  interest,  and  shall  have  a 
day  in  court  to  assert  it.  What  I  have  thus 
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far  said  is  by  way  of  illustration,  and  to  sup- 
port the  proposition  that  if  the  tenant  had  any 
interest  at  the  time  of  the  commencement  of 
suit,  which  it  is  sought  to  affect  by  such  de- 
cree or  judgment,  and  if  the  nature  of  the  suit 
is  such  that  he  can  be  a  party,  such  interest 
shall  not  be  affected  unless  he  be  made  a  party. 
Let  us  now  inquire  what  was  the  situation  of 
the  tenants  in  possession,  at  the  time  Hendricks 
filed  his  bill  in  chancery;  what  was  their  inter- 
est, and  what  were  their  rights,  and  how  it  is 
contended  they  are  affected  by  the  decree  of 
the  Court  of  Chancery.  This  inquiry  may  en- 
able us  to  determine  the  important  question 
whether  they  ought  to  have  been  made  parties. 
They  had,  several  years  before  the  bill  was 
filed,  made  contracts  with  the  true  owner  for 
the  purchase  of  the  premises  in  question;  by 
which  contracts  they  were  authorized  to  enter 
into  possession,  and  had  entered  immediately, 
and  were  in  possession  at  the  commencement 
of  the  suit.  By  those  contracts,  they  had  been 
bound  to  pay  the  purchase  money,  in  install- 
ments of  different  sums,  through  a  series  of 
years,  which  had  not  expired  when  the  suit 
was  commenced;  in  the  one  case  a  new  con- 
tract had  been  executed  in  continuance  of  the 
first,  and  a  part  of  the  purchase  money  actual- 
ly paid;  in  both  cases  the  tenants  were  bound 
by  the  contracts  to  make  an  actual  settlement 
upon  the  premises,  and  build  a  dwelling-house 
thereon,  within  three  years  from  the  date  of 
the  contracts.  This  latter  condition  had  been 
performed,  but  in  both  cases  there  had  been 
default  suffered,  by  failure  to  make  the  pay- 
ments according  to  the  terms  of  the  contracts. 
Such  was  the  situation  of  the  *tenants.[*461 
What  were  their  rights  and  interests?  As 
against  Henry  Franklin,  who  had  now  become 
possessed  of  the  legal  title,  the  right  to  per- 
form their  contracts  and  to  demand  deeds  for 
the  premises,  and  in  case  of  his  refusal,  then 
to  decree  for  specific  performance.  It  is  un- 
necessary here  to  go  into  a  critical  examina- 
tion of  the  cases  in  which  equity  would  de- 
cree a  specific  performance.  The  part  per- 
formance of  the  contract,  the  making  of  im- 
provements with  the  knowledge  of  the  vendor, 
which  I  think  in  this  case  we  may  presume, 
are  always  prominent  grounds  to  entitle  the 
purchaser  to  this  relief;  and  it  is  well  settled 
that  failure  to  make  payments  at  the  day  is. 
not  in  such  cases  a  material  objection.  But  it 
is  not  the  rights  which  they  could  have  en- 
forced as  against  Henry  Franklin,  so  much  as 
their  rights  which  they  could,  by  virtue  of 
their  contracts  and  in  performance  of  them, 
acquire  against  the  complainant  in  the  chan- 
cery suit,  which,  it  seems  to  me,  ought  princi- 
pally to  be  regarded  in  this  view  of  the  case. 
What  was  the  situation  relative  to  him?  In 
possession  of  the  land  by  contract  from  the  true 
owner,  bound  to  perform  their  contract  with 
Henry  Franklin,  who  had  become  seized  of 
the  legal  title,  they  had  a  right  to  do  what  they 
were  legally  bound  to  perform,  that  is,  to  pay 
the  amount  due  on  their  contracts,  and  receive 
deeds  which  would  pass  the  legal  title.  On 
the  other  hand,  the  complainant,  in  relation  to 
them  and  Henry  Franklin,  stood  challenging 
the  title  of  Henry  Franklin  as  fraudulently  ob- 
tained, denying  his  right  to  receive  the  pur- 
chase money  and  the  validity  of  a  deed  ex- 

WKND.  11. 


1833 


PAKKS  v.  JOHNSON. 


461 


ecuted  by  him;  not,  however,  impeaching  the 
original  contracts,  but  admitting  their  validity 
and  claiming  only  the  right  to  be  substituted 
in  the  place  of  Henry  Franklin,  under  all  the 
legal  obligations  devolved  upon  him,  and  en- 
titled to  all  the  legal  advantages  resulting  to 
him  in  relation  to  the  tenants  by  those  contracts. 
Such  were  the  relative  situations  of  these  par- 
ties at  the  time  of  the  commencement  of  the 
suit.  I  understand  it  to  be  conceded  that  the 
decree  of  the  Court  of  Chancery  in  that  suit 
can  affect  no  legal  or  equitable  interests  of  the 
tenants  existing  at  the  time  of  its  commence- 
ment, inasmuch  as  they  were  not  parties;  and 
it  is  insisted  that,  by  the  application  of  the  doc- 
462*1  trine  of  lispendens,  no  such  interest  *is 
affected.  Is  this  position  just?  Are  not  the 
rights  of  the  tenants  affected  by  the  applica- 
tion? The  complainant  in  that  suit,  now  hold- 
ing the  Cluincettor's  decree,  says  to  the  tenants: 
"It  is  true  you  had  a  right  to  perform  your 
contracts  with  Henry  Franklin;  you  had  a  right 
to  pay  the  purchase  money,  and  to  take  a  legal 
title  for  the  lands,  in  pursuance  of  the  con- 
tracts; you  had  even  a  right  to  compel  a  spe- 
cific performance  of  the  contracts;  but  by  the 
force  of  this  decree,  your  rights  thus  perfected 
are  unavailing,  your  money  thus  paid  is  paid 
in  vain,  your  deeds  thus  obtained  are  a  nullity, 
and  the  specific  performance  thus  voluntarily 
made  by  Franklin,  leaves  you  in  the  same  state 
as  if  it  had  not  been  conceded  or  coerced."  It 
is  true,  he  admits  that  he  is  substituted  for 
Henry  Franklin,  and  that  if  they  were  entitled 
to  a  specific  performance  against  Franklin, 
they  are  still  so  entitled  as  against  him,  and 
should  have  filed  or  may  yet  file  their  bill 
against  him.  But  is  it  not  solemn  mockery,  to 
say  that  their  rights  and  interests,  as  they  ex- 
isted at  the  time  of  the  commencement  of  the 
suit,  have  not  been  affected,  when,  in  the  very 
manner  prescribed  by  the  contracts,  they  have 
paid  to  Henry  Franklin  the  whole  purchase 
money  and  obtained  his  title,  which,  but  for 
the  decree  in  chancery,  would  be  a  good  title 
for  the  premises?  It  appears,  then,  that  the 
tenants  had,  at  the  time  of  the  commencement 
of  the  suit,  a  subsisting,  though  inchoate  right 
in  the  premises,  which,  if  the  rule  of  Its  pen- 
dens  be  applied  to  them,  has  been  affected  by 
the  decree  so  far  that  their  right  thus  inchoate, 
when  perfected  during  the  pendency  of  the 
suit,  has  been  perfected  in  vain,  and  they  are 
at  law  absolutely  devested  of  their  entire  in- 
terest in  the  premises,  although,  but  for  the 
effect  of  the  lis  pendens,  their  title,  acquired  by 
virtue  of  and  in  pursuance  of  their  previous 
contracts,  would  be  absolute. 

And  now  let  us  next  see  how  far  the  reason 
of  the  rule  of  lis  pendens  applies,  so  as  to  jus- 
tify this  admitted  hardship.  That  reason  is 
the  convenience  of  suitors,  and  the  impracti- 
cability of  making  every  person  a  party  to  a 
suit  who  may  purchase  or  obtain  an  interest  in 
the  subject-matter  p«ndente  lite.  But  was  there 
any  inconvenience  in  making  these  tenants 
parties  when  the  suit  was  commenced?  Was 
463*]  not  their  possession  *notorious;  and  is 
it  not  a  well  settled  principal  of  law,  that  pos- 
session of  land  is  notice  to  all  the  world,  re- 
quiring those  who  would  concern  themselves 
in  it,  or  litigate  for  it,  to  take  notice,  not  only 
of  the  possession  itself,  but  of  the  Bright  title 
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and  interest,  whatever  it  may  be,  of  the  pos- 
sessor? Is  it  not  far  more  equitable  and  just  to 
require  the  complainant  thus  to  take  notice  of 
such  an  obvious  notorious  interest, than  to  hold 
the  humble  tenant,  located  in  the  woods  in  the 
extreme  western  part  of  the  State,  to  search 
the  office  of  the  register  or  assistant  register  in 
chancery,  at  Albany  or  N.  Y.,  every  time  an 
installment  becomes  due  on  his  contract,  to  see 
if  peradventure  a  bill  may  not  have  been  filed 
by  some  creditor,  heir  or  devisee,  which  may 
by  possibility  involve  the  vendor's  title?  The 
reason  of  the  rule  is,  to  subject  persons,  who 
intrude  into  controversies  litigated  in  the 
courts,  to  the  peril  of  the  litigation.  But  who 
has  intruded  here?  Who  claims  an  interest  in 
the  premises  now  that  was  not  claiming — aye, 
openly,  notoriously  and  in  the  face  of  the 
world,  claiming  when  the  suit  in  chancery  was 
commenced,  and  in  possession,  too,  under  his 
claim?  Is  such  a  person,  thus  situated,  to  be 
treated  as  an  adventurer,  an  intruder  into  liti- 
gation? I  am  sure  that  he  cannot  morally,  and 
I  think  I  shall  be  able  to  show  he  ought  not 
legally  to  be  so  regarded.  It  remains  yet  to  be 
proven  that  the  interest  of  the  tenants  was 
such  that  they  might  have  been  made  parties  to 
the  suit  in  chancery.  It  was  forcibly  urged  in 
the  argument,  and  scarcely  answered  to  my 
satisfaction,  that  the  tenants  could  not  have 
been  made  parties  to  the  chancery  suit  because 
there  had  been  no  sale  on  the  complainant's 
execution ;  and  until  such  sale,  it  could  not  be 
known  that  the  execution  would  not  be  satis- 
fied out  of  personal  property  of  the  defendant, 
or  of  other  real  estate  of  Henry  Franklin  or 
of  the  other  defendants.  But,  on  mature  re- 
flection, I  am  convinced  that  a  bill  could  have 
been  framed  (and  if  it  could  have  been,  then 
it  was  the  duty  of  the  complainant  so  to  have 
framed  his,  if  he  would  have  the  advantage  of 
it),  so  as  to  meet  the  exigencies  of  this  very 
case.  It  w«uld  only  have  been  necessary,  as 
the  Court  of  Chancery  has  power  not  only  to 
pronounce  decrees,  so  as  to  render  judgment 
for  the  immediate  accomplishment  of  justice, 
but  *is  clothed  with  ample  powers  for  [*46'i 
the  prevention  of  injustice  and  the  prospect- 
ive accomplishment  of  justice,  to  set  forth,  in 
addition  to  the  facts  contained  in  the  complain- 
ant's bill,  that  it  was  doubtful  whether,  out  of 
the  other  lands  which  were  bound  or  might  be 
bound  by  the  judgment  of  the  complainant, 
his  execution  could  be  satisfied.  Let  us  sup- 
pose (and  the  supposition  is  pertinent)  that  the 
lands  now  in  litigation  were  all  the  lands  in  ques- 
tion in  the  chancery  suit.  The  objection  I  have 
adverted  to  would  not  then  exist;  and  would  it 
in  that  case  be  pretended  that  the  bill  would 
not  be  properly  framed,  if  it  charged  the  mak- 
ing of  the  contracts  by  Samuel  Franklin,  the 
possession  and  part  performance  by  the  ten- 
ants, the  fraudulent  alienation  by  the  devisees 
of  Samuel  Franklin  to  Henry  Franklin,  and 
prayed  ad  interim  an  injunction  against  Hen- 
ry Franklin  to  restrain  him  from  receiving, 
and  the  purchasers  from  paying  the  pur- 
chase moneys;  that  the  moneys  due  on  the  con- 
tracts, if  paid,  should  be  paid  into  court;  and 
if  not  paid,  that  the  lands  should  be  sold  on 
execution,  and  for  relief  generally;  Besides, 
it  seems  to  me  that  it  ought  not  to  be  allowed 
to  the  defendant  in  error,  the  complainant  in 
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the  chancery  suit,  while  insisting  upon  the  ef- 
fect of  the  decree,  as  indirectly  avoiding  the 
rights  of  the  tenants  acquired  in  pursuance  and 
by  performance  of  these  contracts  to  say,  that 
he  could  not  by  making  them  parties  have  en- 
titled himself  directly  to  the  same  relief. 

I  have  next  to  observe,  that  although  I  am 
satisfied  the  defendant  in  error  might  properly 
and,  therefore,  ought  to  have  made  the  tenants 
parties  to  the  chancery  suit,  it  does  not  appear 
to  me  that  the  case  necessarily  turns  upon  that 
point.  The  complainant  below  filed  his  bill  to 
set  aside  a  fraudulent  conveyance.  Having 
succeeded  in  obtaining  a  decree  by  which  that 
conveyance  was  set  aside,  he  brings  his  action 
of  ejectment  against  the  tenants  holding  under 
a  conveyance  from  the  fraudulent  grantee. 
They  could  defend  only  as  bona  fide  purchas- 
ers, and  every  act  done  by  them  to  perfect  a 
title  after  notice  of  the  fraud  would  have  been 
affected  and  invalidated  by  the  fraud.  Had 
the  complainant,  when  he  neglected  to  make 
the  tenants  parties,  given  them  actual  notice 
of  the  fraud  alleged,  they  would  have  proceed- 
ed at  their  peril  in  the  further  performance  of 
465*]  their  contracts.  In  the  view  I  *have 
taken  of  the  question,  whether  the  tenants 
ought  to  have  been  made  parties,  I  am  met  by 
the  objection,  that  if,  instead  of  a  suit  in  chan- 
cery, there  had  been  an  action  at  law  in  which 
the  question  of  fraud  had  been  tried,  then  the 
tenants,  from  the  nature  of  the  action,  could 
have  been  made  parties.  This  objection  needs 
no  other  answer  than  that  in  order  to  take  this 
case  out  of  the  rule  of  Us  pendens,  it  is  only 
necessary  that  the  persons  sought  to  be  affect- 
ed by  the  decree  should  have  had  a  subsisting 
interest  in  the  premises,  and  might  have  been 
made  parties  in  the  suit;  all  which,  I  trust,  I 
have  satisfactorily  established. 

I  consider  myself  well  supported,  in  the 
view  I  have  taken  of  this  case,  by  the  circum- 
stance that  I  have  not  found,  nor  has  there 
been  shown  to  the  court  a  solitary  case,  in 
which  the  rule  of  lis  pendens  has  been  applied 
to  a  person  who  purchases  by  contract,  and 
enters  into  possession  and  in  part  performs  his 
contract  before  suit  commenced,  and  then  pen- 
dente  lite  without  actual  notice  fulfills  his  con- 
tract and  takes  a  deed  for  the  land.  In  the 
case  of  Murray  v.  BaUou,  before  cited,  the  en- 
tire contract  and  purchase  were  made  after  the 
suit  was  commenced;  the  defendants  having 
had  no  previous  tenancy  of,  or  interest  in  the 
premises.  The  facts  were  in  this  respect  sim- 
ilar in  the  case  of  Murray  v.  Lylbum,  2  Johns. 
<Jh.,  441.  So,  also,  in  the  case  of  Martin  v. 
Styles,  11  Ves.,  200,  the  case  of  Culpcpper  v. 
Austen,  2  Ch.  Cas..  115,  221,  and  the  several 
cases  in  Vernon,  cited  by  Chancellor  Kent  in 
Murray  v.  Ballou.  The  same  observation  ap- 
plies 10  the  case  of  Jackson  v.  Ketchum,  8 
Johns. ,  479.  In  this  country,  then,  the  ques- 
tion which  owing  to  circumstances  before  cited 
being  one  of  immense  importance,  is  new.  In 
England  such  a  case  is  not  likely  to  have  oc- 
curred, as  contracts  similar  to  those  presented 
in  this  case  are  almost,  if  not  altogether  un- 
known in  that  country,  where  the  possession 
during  an  executory  contract  generally  re- 
mains with  the  vendor.  In  accordance  with 
the  view  I  have  taken  of  this  case,  is  the  spirit 
of  the  statute  requiring  a  notice  of  the  lis  pen- 
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dens  in  chancery  suits  to  be  filed  in  the  county 
clerk's  office.  While  I  rejoice,  that  owing  to 
*the  provisions  of  that  statute,  cases  of  [*466 
|  this  severe  hardship  can  seldom  arise  in  fut- 
ure, I  deem  it  consistent  with  all  past  adjudi- 
cations on  this  subject  to  decide  that  the  rule 
of  lis  pendens  is  not  applicable  to  the  case  un- 
der consideration.  I  am,  therefore,  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  reversed. 

Should  it  become  necessary,  in  the  opinion 
of  the  court,  to  pass  upon  the  validity  of  the 
deed  executed  by  the  sheriff  of  Ontario  on  the 
judgment  against  John  Franklin,  I  am  of  opin- 
ion that  it  was  void,  because,  on  its  face  it  ap- 
pears to  have  been  executed  before  the  expira- 
tion of  the  time  allowed  by  the  statute  for  the 
redemption  of  the  premises.  Until  the  expira- 
tion of  that  time,  the  sheriff  has  no  power  to 
execute  a  deed;  and  although,  in  the  case  of  a 
private  individual  or  party,  a  deed  thus  exe- 
cuted would  convey  a  title  subsequently  ac- 
quired, we  are  without  warrant  for  say  ing  that 
a  deed,  executed  by  a  public  officer  without 
authority,  shall  take  effect  afterwards  when 
that  authority  may  happen  to  be  devolved 
upon  him. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
court  (20  in  number),  with  the  exception  of  the 
Chancellor,  voted  in  the  affirmative;  the  Chan- 
cellor voting  in  the  negative. 

Whereupon  the  judgment  of  the  Supreme 
Court  was  reversed,  with  costs,  and  directions  giv- 
en that  judgment  be  entered  in  the  Supreme 
Court  for  the  defendant,  with  costs;  such  costs 
to  be  paid  by  the  lessor  of  the  plaintiff. 

Purchase  pendente  lite— Constructive  notice-When 
purchaser  witt  be  protected.  Explained  and  distin- 
guished—I* How.  Pr.,332. 

Applied— 17  N.  Y.,  128. 

Cited  in— 8  Paige,  189 ;  13  N.  Y.,  185 ;  48  N.  Y.,  608, 
613;  3  Keys,  391 ;  3  Lans.,  170;  4  Hun,  361 :  15  Barb,. 
522 ;  59  Barb.,  599 ;  6  T.  &  C.,  604 ;  3  Abb.  N.  S.,  238 ;  » 
Wall.,  250,  251 ;  43  Cal.,  262. 

Executory  contract— Protection  of  vendee  against 
purchasers  and  incumbrancers.  Distinguished— 61  N. 
Y.,  157;  59  Barb.,  611;  21  N.  Y.,  585;  1  Abb.  App. 
Dec.,  459 ;  2  Trans.  App.,  285 :  30  Barb.,  624 ;  34  Barb., 
183 ;  56  How.  Pr.,  521. 

Docketed  judgment— Lien  of.  Cited  in— 17  Barb., 
139 ;  41  Barb.,  71.  87. 

Also  cited  in-13N.  Y.,  525;  87  N.  Y.,  462 ;  4  Barb., 
570 ;  1  Co.  R.,  71. 


*BROWN  v.  LITTLEFIELD.  [*467 

Bringing  Suit  against  Sheriff  for   Voluntary 
Escape,  a  Bar  to  Action  for  Subsequent  Es- 
cape— Dissenting  Opinion. 
The  mere  bringing  of  a  suit  against  a  sheriff  for 
an  alleged  voluntary  escape  of  a  defendant  in  ex- 
ecution, is  a  bar  to  an  action  for  a  subsequent  es- 
cape of  the  same  defendant  from  the  custody  of  the 
sheriff.    So  held  by  12  members  of  the  Court  for 
the  Correction  of  Errors— the  President  of  the  Sen- 
ate, the  Chancellor  and  five  other  members  of  the 
court  dissenting— vide  the  dissenting  opinion  of  the 
Chancellor. 

Citations— 1  Wend.,  404;  4  Johns.,  470  ;  1  Vent.  269; 
3  Keb.,  463. 

ERROR  from  the  Supreme  Court.  Brown 
sued  Littlefield,  sheriff  of  Erie,  in  debt  for 
the  escape  of  O.  R.  Hopkins,  arrested  on  a 
capias  ad  satisfaciendum  at  the  suit  of  Brown, 
sued  out  of  the  C.  P.  of  Erie  Co. ,  tested  in 
August, and  returnable  in  Nov.,  1823,  charging 
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;a  voluntary  escape  June  12,  1824.  The  de- 
fendant pleaded  nil  debet,  and  gave  notice  that 
he  would  prove  that  Hopkins  left  the  limits 
of  the  jail  with  the  assent  of  the  plaintiff.  On 
the  trial  the  plaintiff  proved  the  iudgment,  the 
issuing  of  the  ca.  sa. ,  the  sheriff's  return  of 
•cepi  corpus  in  custodia  ;  that  in  Jan.,  1824.  Hop- 
kins was  in  the  custody  of  the  sheriff,  and  that 
from  Apr.  3,  to  June  4,  1824,  Hopkins  was  at 
his  own  residence,  a  distance  of  18  miles  from 
the  limits  of  the  jail  of  Erie,  and  that  June  12, 
1824,  this  suit  was  commenced.  The  defend- 
ant proved  that  in  the  summer  of  1821  the 
iudgment  against  Hopkins  was  assigned  by 
Brown  to  E.  Towner  ;  that  about  Oct.  1,  1823, 
after  the  ca.  sa.  had  been  issued,  Towner  ap- 
plied to  an  attorney  of  this  court  to  commence 
a  suit  against  the  sheriff  for  the  escape  of 
Hopkins,  alleging  that  Hopkins  had  been  ar- 
rested by  a  deputy  of  the  sheriff,  who  had  suf- 
fered him  to  escape,  and  that  the  escape  could 
be  proved  ;  that  a  capias  was  issued  against 
the  sheriff  for  the  alleged  escape,  returnable 
in  Nov.,  1823,  in  which  suit  the  plaintiff  de- 
clared,  laying  the  escape  to  have  happened 
Sep.  10,  1823,  and  that  to  such  declaration  a 
plea  and  notice  were  put  in  after  the  com- 
mencement of  this  suit,  similar  to  the  plea  and 
notice  now  interposed.  This  evidence  was  ob- 
jected to  as  inadmissible,  under  the  general  is- 
sue and  the  notice  accompanying  it,  but  it  was 
4O8*]  received  by  *the  judge,  who  charged 
the  jury  that  the  plaintiff,  by  prosecuting  the 
sheriff  for  a  voluntary  escape  in  Nov. ,  1828, 
had  elected  to  consider  Hopkins  out  of  custody 
during  the  pendency  of  that  suit ;  that  the 
commencement  of  such  suit  was  itself  accord- 
ing to  the  decision  of  the  Supreme  Court,  a 
•determination  of  the  election  of  the  plaintiff 
to  look  to  the  sheriff,  and  was,  of  itself,  as 
against  him,  evidence  of  the  escape  ;  and 
since  it  was  established  that  the  present  action 
had  been  commenced  during  the  pendency  of 
the  former  suit,  and  white  Hopkins  was,  by 
the  election  of  the  plaintiff,  out  of  the  custody 
of  the  sheriff,  it  was  his  duty  to  charge  them 
that  there  had  been  no  escape,  and  that  they 
must  find  a  verdict  for  the  defendant ;  to  which 
decisions  the  plaintiff  excepted,  and  the  jury 
found  a  verdict  for  the  defendant.  The  Su- 
preme Court  refusing  to  set  aside  the  verdict, 
7  Wend.,  454,  the  plaintiff  sued  out  a  writ  of 
•error. 

The  cause  was  argued  here  by, 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 

Mr.  J.  A.  Spencer,  for  the  defendant  in 
error. 

The  judgment  of  the  Supreme  Court  was  of- 
Jirmedby  a  vote  of  12  to  7  ;  ».  «.,  twelve  mem- 
bers of  the  court  were  of  opinion  that  the  judg- 
ment of  that  court  ought  to  be  affirmed,  and 
seven  were  of  opinion  that  the  judgment  ought 
to  be  reversed.  No  reasons  were  assigned  by 
any  of  the  members  of  this  court  in  favor  of 
the  affirmance,  but  the  following  dissenting 
opinion  was  delivered  by  the  Chancellor : 

"The  counsel  for  the  defendant  in  error, 
upon  the  argument  here  supposed  it  to  have 
been  taken  for  granted  on  the  trial,  that  a  vol- 
untary escape  had,  in  fact,  take  place  previous 
to  the  commencement  of  the  first  suit ;  but  by 
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referring  to  the  opinion  of  the  Supreme  Court, 
upon  the  granting  of  a  new  trial  in  this  cause, 
after  a  verdict  for  the  plaintiff,  it  is  evident  the 
justices  of  that  court  only  came  to  the  conclu- 
sion that  the  "prosecution  of  the  sheriff  [*469 
as  for  a  voluntary  escape,  in  the  first  suit,  was 
evidence  against  the  plaintiff,  in  the  present 
suit,  that  such  an  escape  did,  in  fact,  take 
place,  although  the  escape  was  denied  by  the 
sheriff  in  his  plea.  It  is  there  said  by  the  Chief 
Justice,  who  delivered  the  opinion  of  the  court, 
that  the  fact  of  the  voluntary  escape  was  not 
established  by  proof,  unless  the  act  of  the 
plaintiff  in  bringing  an  action  for  such  an  es- 
cape was  an  admission,  on  his  part,  of  such 
an  escape,  and  that  he  was  cognizant  of  the 
fact.  Seel  Wend.,  404.  That  court  also  held 
that  if  a  plaintiff  sued  the  sheriff  for  an  escape, 
and  even  failed  in  the  suit,  he  must  recommit 
his  debtor,  and  a  new  escape  must  take  place 
before  a  suit  can  be  brought  against  the  sheriff. 
From  the  latter  part  of  the  charge  of  the  cir- 
cuit judge,  as  stated  in  the  bill  of  exceptions, 
it  is  evident  he  meant  to  decide  in  conformity 
with  what  he  understood  to  have  been  the 
opinion  of  the  Supreme  Court.  He,  therefore, 
told  the  jury  that  the  commencement  cf  the 
first  suit  against  the  sheriff  was  an  election  to 
look  to  him,  and  was,  of  itself,  as  against  the 
plaintiff,  evidence  of  the  escape  ;  and  was  such 
an  election  to  consider  Hopkins  out  of  custody 
during  the  pendency  of  that  suit  that  there 
had  been  no  subsequent  escape,  and  he  accord- 
ingly charged  the  jury  to  find  a  verdict  for  the 
defendant.  For  the  purpose,  then,  of  decid- 
ing the  questions  which  arise  upon  this  bill  of 
exceptions,  I  must  take  it  for  granted  that  no 
voluntary  escape  had.  in  fact,  taken  place,  be- 
fore the  plaintiff  brought  his  first  suit ;  at 
which  time  Hopkins  was  in  the  actual  custody 
of  the  sheriff  under  the  execution  ;  at  least,  there 
was  no  evidence  as  to  a  voluntary  escape,  ex- 
cept the  declaration  of  the  plaintiff  on  the  one 
hand,  and  the  plea  of  the  sheriff,  denying  the 
escape,  on  the  other. 

The  law  appears  to  be  well  settled, that  where 
the  sheriff  intentionally  permits  a  prisoner  in 
execution  to  go  at  large,  he  cannot  retake  him 
on  the  same  execution  ;  but  if  the  prisoner 
voluntary  returns  into  the  custody  of  the  sheriff 
after  such  an  escape,  the  plaintiff  has  his  elec- 
tion, either  to  sue  the  sheriff  for  the  escape  or 
to  affirm  the  prisoner  in  execution  under  the 
original  commitment.  It  is,  therefore,  no  de- 
fense to  the  suit  against  the  sheriff,  that  the 
prisoner  voluntarily  returned  and  was  actually 
in  jail  at  the  commencement  of  the  *suit,  [*4  7  O 
unless  the  plaintiff,  after  such  voluntary  es- 
cape, and  with  full  knowledge  thereof,  has 
done  some  decisive  act  recognizing  or  affirm- 
ing the  prisoner  in  custody  under  the  execu- 
tion, after  such  return.  I  am  also  inclined  to 
think,  though  I  am  not  aware  that  any  decided 
case  has  yet  gone  that  length,  that  where  the 
right  of  election  exists  on  the  part  of  the  plaint- 
iff, in  consequence  of  such  voluntary  escape, 
the  mere  bringing  of  a  suit  against  the  sheriff 
for  the  escape,  after  the  recaption  or  voluntary 
return  of  the  prisoner,  and  with  a  full  know- 
ledge that  a  voluntary  escape  had  taken  place, 
would  of  itself  be  such  a  decisive  act  of  elec- 
tion to  consider  the  defendant  in  the  execution 
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out  of  custody,  as  to  be  conclusive  against  him 
in  any  future  controversy  with  the  sheriff,  o~ 
his  successors,  for  a  subsequent  escape  on  thi 
same  execution.  The  case  of  Rawson  v.  Turner 
4  Johns.,  470,  only  decided  that  an  actual  re 
covery  against  the  former  sheriff  for  the  firs 
escape,  was  decisive  evidence  of  the  election 
of  the  plaintiff,  so  as  to  bar  a  suit  against  his 
successor  for  a  subsequent  escape.  The  taking 
out  a  new  execution,  against  the  body  or  the 
property  of  the  debtor,  under  the  statute,  after 
a  knowledge  on  the  part  of  the  plaintiff  of  such 
an  escape,  would  also  be  such  an  election  to 
consider  him  out  of  custody,  as  to  bar  an  action 
for  any  subsequent  escape  on  the  first  execu 
tion.     On  the  other  hand,  as  the  plaintiff  has 
a  right  to  elect  to  consider  the  defendant  in 
execution,  if  he  voluntarily  returns  after  such 
an  escape,  he  may  recover  against  the  sherifl 
or  his  successor  for  any  subsequent  escape,  if 
he  has  done  no  previous  act  determining  his 
election  to  the  contrary.     James  v.  Price,  J 
Vent.,  269  ;  S.  C.,  3  Keb.,  463.     And  a  recov 
ery  against  the  new  sheriff  for  such  subsequent 
escape  would  also  operate  as  a  bar  to  a  subse- 
quent suit  against  the  old  sheriff  for  the  previ- 
ous escape,  in  his  time.     I  think,  however,  the 
justices  of  the  Supreme  Court  misapprehended 
the  decision  in  Rawson  v.   Turner,  and  the 
other  cases  in  this  State,  if  they  supposed  it  to 
have  been  decided  in  any  of  those  cases,  that 
the  mere  act  of  suing  the  sheriff,  as  for  an  es- 
cape, was  evidence  of  an  election  to  consider 
the  prisoner  out  of  custody,  when  there  had  in 
fact  been  no  escape  which  could  authorize  the 
bringing  of  such  action  ;  or  that  the  mere  fact 
471*]  of  commencing  a  suit  for  an  *alleged 
voluntary  escape  was  in  a  subsequent  suit.con- 
clusive  evidence  against  such  party  that  the  al- 
leged escape  had  actually  taken  place.  In  Raw- 
son  v.  Turner,  it  was  proved  on  the  trial,  that 
there  had  been  a  voluntary  escape  in  the  time 
of  the  former  sheriff,  as  well  as  a  recovery 
against  such  sheriff.     Where  a  party  has  in- 
consistent rights  or  remedies,  he  may  claim  or 
resort  to  the  one  or  the  other,  at  his  election. 
In  such  cases,  he  is  frequently  bound  by  some 
decisive  act  of  election  in  favor  of  one  right  or 
remedy  from  afterwards  claiming  the  other 
right  or  pursuing  the  other  remedy,  which  is 
inconsistent  therewith.     But  the  mere  attempt 
to  pursue  a  remedy  to  which  he  is  not  entitled, 
and  without  obtaining  any  legal  satisfaction 
therefrom,  will  not  deprive  him  of  the  benefit 
of  that  to  which  he  had  originally  a  right  to  re- 
sort ;  especially  where  he  has  acted  under  a 
mistake  as  to  the  facts.     If  Hopkins  was  in  the 
actual  custody  of  the  sheriff,  on  the  plaintiff's 
execution,  at  the  time  of  the  commencement  of 
the  first  suit,  and  there  had  been  no  voluntary 
escape  previous  thereto,  the  bringing  of  that  ac- 
tion was  a  mere  nullity,  as  regards  the  subse- 
quent   rights  of  the  parties  to  this  suit.     It 
neither  authorized  the  sheriff  to  discharge  Hop- 
kins from  his  custody,  or  justified  him  in 
suffering  the  prisoner  to    escape.     Were  the 
plaintiff,  in  such  a  case,  estopped  from  consid- 
ering a  departure  from  the  limits  pending  that 
suit  as  an  escape,  he  would  be  without  remedy 
for  the  recovery  of  his  debt.     If  there  has  been 
no  escape  in  fact,  he  can  neither  sue  out  a  new 
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execution  or  bring  an  action  on  the  judgment;, 
and  if  the  bringing  a  suit  for  an  alleged  escape 
is  a  license  to  the  debtor  to  depart  from  the 
limits,  it  is  a  discharge  of  the  debt. 

But  there  is  another  ground,  in  this  case, 
which  was  decisive  of  the  plaintiff's  right  to 
recover,  even  if  the  evidence  at  the  trial  estab- 
lished the  fact  that  there  had  been  a  voluntary 
escape  at  the  time  of  the  bringing  of  the  first 
suit.  If  a  voluntary  escape  was  established, 
and  the  bringing  of  that  suit  was  an  election  to- 
consider  Hopkins  out  of  custody  from  the  time 
of  such  voluntary  escape,  the  plaintiff  has  done 
no  act  since  that  time  to  bar  his  right  to  recov- 
er against  the  defendant  for  the  original  and 
only  legal  escape  which  has  ever  occurred.  He 
was,  therefore,  entitled  to  recover  for  that  es- 
cape *in  the  present  action.  Upon  the  [*472 
trial  of  the  cause,  it  appeared  that  the  defend- 
ant was  living  out  of  the  limits  at  the  time  of 
the  commencement  of  the  present  suit ;  and  if 
the  debtor  had  never  been  legally  in  custody 
since  the  voluntary  escape,  then  there  was  but 
one  escape,  and  that  was,  of  course,  the  one  for 
which  this  suit  was  brought ;  for  the  time  of 
the  escape,  as  stated  in  the  declaration, was  not 
material.  It  is  true  another  suit  was  then  pend- 
ing; but  if  there  was  only  one  escape,  the  de- 
fendant should  have  pleaded  the  pendency  of 
the  former  suit  in  abatement.  He  certainly 
could  not  be  permitted  to  give  it  in  evidence 
under  the  general  issue,  in  bar  of  the  plaintiff's 
right  to  recover  ;  and  that,  too,  long  after  the 
first  suit  had  been  discontinued.  If  there  was 
a  voluntary  escape  proved,  and  the  plaintiff 
had  elected  to  disaffirm  the  recaption  by  the 
sheriff,  he  should  have  been  permitted  to  re- 
cover in  this  suit  for  such  voluntary  escape, 
which  had  never  been  purged;  and  if  there  had 
been  no  escape  until  after  Jan.,  1824,  when 
Hopkins  was  in  the  actual  custody  of  the  sher- 
iff, the  plaintiff  should  have  been  permitted  to 
recover  for  the  escape  subsequent  to  that  time. 
As  the  time  of  the  escape  as  laid  in  the  decla- 
ration was  wholly  immaterial,  the  plaintiff,  un- 
der that  declaration,  was  entitled  to  prove  an 
escape  at  any  time  previous  to  the  commence- 
ment of  this  suit;  and  this  was  done  by  show- 
ing the  defendant  in  the  execution  out  of  the 
custody  of  the  sheriff  at  the  time  this  suit  was 
brought.  That  evidence  would  carry  back  the 
escape  to  the  time  when  he  was  last  in  the  le- 
gal custody  of  the  sheriff,  after  the  arrest. 

I  am  satisfied  that  the  judgment  of  the  court 
aelow  is  erroneous,  and  it  should  be  reversed, 
with  costs ;  and  a  venire  de  now  should  be 
awarded. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — the  members  of  the  court 
voted  as  follows: 

In  the  affirmative — The  PRESIDENT,  The 
JHANCELLOR,  and  Senators  Dodge,  Gansevoort, 
Seward,  Sherman  and  Van  Schaick—7. 

*In  the  negative— Senators  Arm-  [*473 
trong,  Beardsley,  Conklin,  Oropsey,  Deitz,  Ed- 
wards, Fisk,  Gere,  Griffin,  Halsey,  Hubbard  and 
Westcoti— 12. 

Whereupon  the  judgment  of  the   Supreme 
lourt  was  affirmed. 

Cited  In— 18  N.  Y.,  557;  15  Hun,  559;  21  Wall.,  323:  38 
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THE  BANK  OF  UTICA  v.  M'KINSTER. 

Parties — Owner  of  a  Note,  Held  by  his  Creditor 
for  Collateral  Security  and  Left  by  the  Latter 
with  a  Bank  for  Collection,  may  Maintain  Ac- 
tion against  (he  Bank  for  Breach]of  Duty  in 
His  Own  Name. 

Where  a  debtor  transferred  a  note  las  collateral 
security  for  the  payment  of  a  sum  of  money  owing 
by  him,  the  amount  of  the  note,  when  paid,  to  be 
applied  towards  satisfaction  of  the  creditor's  de- 
mands, and  if  not  paid,  the  note  to  be  returned  to 
the  debtor;  it  was  held,  that  the  debtor  might  main- 
tain an  action  on  the  case,  in  his  own  name,  for 
breach  of  duty  against  a  bank  with  which  the  note 
was  left  by  the  creditor  for  collection,  and  which 
neglected  to  give  notice  of  non-payment  to  previous 
parties,  whereby  the  debt  was  lost :  although  the 
note  was  left  for  collection  by  the  creditor,  and  no 
mention  whatever  made  of  the  party  who  had 
transferred  the  note. 

It  seems  that  in  such  case  an  action  lies  in  the 
name  of  any  person  beneficially  interested  In  hav- 
ing the  duty  performed,  which  the  law  under  such 
circumstances  casts  upon  a  bank. 

Citations— 3  Cow.,  662;  8  T.  R.,  330;  Jones.  Car.,  51;  3 
Camp.  N.P.,m. 

TERROR  from  the  Supreme  Court.  M'Kins- 
Jj  ter  sued  the  Bank  of  Utica,  in  an  action 
on  the  case,  for  a  breach  of  duty  in  neglecting 
to  demand  payment  of  a  promissory  note,  al- 
leged in  the  declaration  to  have  been  left  by 
the  plaintiff  with  the  Bank,  to  be  collected  for 
the  benefit  of  the  plaintiff,  and  in  neglecting  to 
give  notice  of  non-payment  to  the  indorsers  of 
the  note,  whereby  the  plaintiff  lost  his  debt. 
The  defendants  pleaded  non.  cul.  The  cause 
was  tried,  and  the  plaintiff  had  a  verdict,  which 
the  Supreme  Court,  on  a  case  made,  refused  to 
set  aside,  and  judgment  was  accordingly  ren- 
dered in  favor  of  the  plaintiff.  The  case  was 
turned  into  a  special  verdict,  and  the  defend- 
ants sued  out  a  writ  of  error.  The  following 
facts- are  found  by  the  special  verdict :  The 
plaintiff  held  a  note  made  by  J.  C.  Dann  for 
$600,  bearing  date  in  Oct.,  1827,  payable  7 
months  after  date,  indorsed  by  D.  Sprague  and 
474*]  J.  *Dygert  for  the  accommodation  of 
the  maker,  which  the  plaintiff,  before  its  ma- 
turity, turned  out,  together  with  another  note 
of  $300,  to  one  W.  J.  Pardee,  to  secure  the 
payment  of  $1,500  owing  by  him  to  Pardee,  it 
being  agreed  that  Pardee  was  to  have  the  en- 
tire control  of  the  notes,  and  to  have  the  pro- 
ceeds of  the'same  when  collected,  to  be  applied 
towards  payment  of  the  $1,500  due  to  him  ; 
but  the  notes,  if  not  paid,  were  to  be  returned 
to  the  plaintiff,  who  remained  responsible  to 
Pardee  for  the  payment  of  the  $1,500,  in  case 
the  notes  turned  out  should  not  be  paid.  The 
notes  were  left  by  Pardee  with  the  Bk.  of  Utica 
for  collection,  with  directions  to  place  the 
amount  thereof,  when  paid,  to  his  credit,  say- 
ing nothing  as  to  the  plaintiff  having  any  in- 
terest in  the  notes.  When  the  notes  fell  due, 
they  were  not  paid,  the  maker  being  insolvent, 
and  the  Bank  neglected  to  give  notice  of  the 
non-payment  of  the  $600  note  to  the  indorsers, 
who  were  at  the  time  solvent  and  able  to  pay, 
and  the  amount  of  the  note  might  have  been 
collected  of  them,  had  they  been  duly  charged. 
They  subsequently  became  insolvent,  and  so 
continue.  Sometime  after  the  notes  fell  due, 
they  were  returned  by  the  Bank  to  Pardee, 
who,  in  the  summer  of  1828,  on  receiving  pay- 
ment of  the  $600  note  from  the  plaintiff,  re- 
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turned  it  to  the  plaintiff, who,  Oct.  1,  1828,  as 
signed  it,  with  the  right  of  action  he  had  upon 
it  against  the  Bk.  of  Utica  for  their  omission  to 
charge  the  indorsers,  to  certain  individuals  as 
collateral  security  for  the  payment  of  debts 
owing  by  him  ;  and  Oct.  3,  1828,  presented  a 
petition  under  the  Insolvent  Act  to  exempt  his 
body  from  imprisonment,  upon  which  such 
proceedings  were  had  that  Dec.  30, 1828,  he  as- 
signed all  his  estate,  real  and  personal,  to  A. 
Loomis,  and  was  duly  discharged,  according 
to  the  provisions  of  the  Act  in  such  cases.  See 
the  opinion  of  the  Supreme  Court,  9  Wend., 
46. 

The  cause  was  argued  here  by, 

Mr.  B.  F.  Butler,  for  the  plaintiffs  in  er- 
ror. 

Messrs.  A.  Loomis  and  J.  A.  Spencer, 
for  the  defendant  in  error. 

*The  following  opinion  was  deliv-  [*475 
ered, 

By  the  Chancellor.  This  was  an  action 
by  M'Kinster  against  the  present  plaintiff  in 
error,  fora  neglect  to  give  notice  to  the  indors- 
ers of  the  non-payment  of  a  note  left  at  the 
Utica  Bank  for  collection.  By  the  decision  of 
this  court  in  Bk.  v.  Smedes,  3  Cow.,  662,  it  was 
settled  that  the  Bank  was  liable  to  an  action 
for  a  neglect  to  give  notice  to  the  indorsers,  ac- 
cording to  the  usual  course  and  practice  of 
banks  ;  and  that  the  receiving  of  the  note  for 
collection,  and  the  probable  benefit  which  the 
Bank  might  derive  from  a  temporary  deposit 
of  the  money  if  the  note  was  pnid,  formed  a 
sufficient  consideration  to  charge  the  Bank 
with  the  duty  of  giving  notice  to  the  indorsers. 
The  only  questions,  therefore, to  be  considered 
in  the  present  case  are,  whether,  upon  the  facts 
found  by  the  special  verdict,  M'Kinster  was 
the  proper  party  to  bring  the  suit  ;  and  if  so, 
whether  the  declaration  was  in  the  proper  form 
to  enable  him  to  recover  on  those  facts. 

It  is  insisted  by  the  plaintiffs  in  error  that 
their  liability  is  rounded  upon  the  agreement 
made  with  Pardee,  who  left  the  notes  for  col- 
lection in  his  own  name,  and  that  they  were 
responsible  to  him  alone.  I  apprehend,  how- 
ever, that  this  duty  on  the  part  of  a  bank,  not 
being  founded  upon  any  express  contract  with 
the  individual  depositing  the  note  for  collec- 
tion, but  upon  an  implied  agreement  arising 
from  the  custom  of  banks,  the  duty  is  raised, 
or  the  assumpsit  implied  in  behalf  of  such  per- 
son as  may  be  beneficially  interested  in  having 
the  duty  performed — that  if  A  leaves  a  note 
for  collection,  and  B  becomes  the  owner  of  it 
before  the  time  for  the  performance  of  the 
duty  arrives,  the  latter  is  the  proper  person  to 
bring  the  suit  for  an  injury  arising  from  the 
neglect  of  that  duty.  In  this  case,  if  the  facts 
would  warrant  the  conclusion  that  M'Kinster 
was  the  general  owner,  and  Pardee  the  special 
owner,  as  pawnee  of  the  note,  at  the  time  the 
breach  of  duty  occurred,  it  might,  perhaps, 
come  within  that  class  of  cases  where  the  one 
or  the  other  may  maintain  an  action  according 
to  the  actual  injury  sustained.  The  case  or 
Dawes  v.  Peck,  8  T.  R.,  830,  which  was  an  ac- 
tion against  a  carrier  for  a  neglect  *of  [*476 
duty  in  not  delivering  goods  sent  by  the  plaint- 
iff to  another  person,  does  not  militate  against 
this  principle.  In  that  case  the  plaintiff  had 
no  interest  whatever  in  the  goods  sent,  and 
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had  sustained  no  injury  by  the  non-delivery 
thereof.  Although  the  plaintiff  paid  the  usual 
price  of  booking,  on  delivery  of  the  goods  to 
the  carrier,  yet  it  appeared  from  the  plaintiff's 
letter  to  the  consignee,  which  was  given  in 
evidence  by  the  defendant,  that  the  goods  had 
been  sent  to  the  consignee  upon  his  order,  in 
the  manner  which  he  had  directed.  The  mo- 
ment the  goods  were  delivered  to  the  carrier, 
therefore,  they  were  at  the  sole  risk  of  the  con- 
signee, and  the  plaintiff  had  no  longer  even  a 
special  interest  in  the  goods,  by  which  he  could 
sustain  any  injury  from  the  neglect  of  the  car- 
rier. The  court,  therefore,  very  properly  de- 
cided that  the  action  should  be  brought  in  the 
name  of  the  consignee,  who  alone  could  have 
sustained  any  damage  by  the  non-delivery  of 
the  goods.  In  that  case  Ld.  Kenyon  says  who- 
ever has  sustained  the  loss  is  the  proper  per- 
son to  call  for  compensation  from  the  person 
by  whom  he  has  been  injured.  The  consid- 
eration of  the  duty  in  the  present  case  was  not 
the  deposit  of  the  proceeds  of  the  note  to  the 
credit  of  Pardee,  or  of  any  particular  person  ; 
but  the  benefit  the  Bank  might  receive  from 
the  temporary  deposit,  without  reference  to 
any  particular  person  in  whose  name  the  de- 
posit might  be  entered  on  the  books  of  the 
Bank.  The  direction  to  place  the  proceeds  to 
the  credit  of  Pardee  formed  no  part  of  the  con- 
sideration on  which  the  duty_  of  the  Bank  was 
founded,  and  affords  no  criterion  for  deter- 
mining in  whose  name  the  suit  should  be 
brought.  Here  it  is  expressly  found  by  the 
jury  that  by  the  agreement  between  M'Kinster 
and  Pardee  at  the  time  the  notes  were  received 
they  were  to  be  returned  to  the  former,  if  they 
were  not  paid  ;  and  it  does  not  appear  that  the 
latter  was  even  authorized  to  retain  them  until 
his  own  debt  was  paid.  If  this  was  so,  then 
the  note  belonged  to  M'Kinster,  and  he  had  a 
right  to  a  return  of  it,  after  the  drawer  had 
neglected  to  pay  it  during  banking  hours  on 
the  last  day  of  grace ;  and  the  whole  legal  title 
was  vested  in  the  plaintiff  at  the  time  of  the 
neglect  of  the  Bank  to  give  notice  to  the  in- 
dorsers,  which  must  necessarily  have  been  sub- 
sequent to  that  time.  In  any  view  I  have  been 
4*7*]  able  to  *take  of  this  case,  M'Kinster 
was  the  proper  person  to  bring  an  action  in 
this  form  ;  although,  perhaps,  upon  an  express 
agreement  between  Pardee  and  the  Bank,  Par- 
dee  might  have  sustained  an  action  in  form  ex 
contractu,  for  the  benefit  of  M'Kinster,  found- 
ed upon  the  privity  of  contract.  See  Jones, 
Law  of  Carriers,  51,  and  Joseph  v.  Knox,  3 
Campb.  N.  P.,  320. 

The  jury  having  found  that  the  note  was  to 
be  returned  to  the  plaintiff,  in  case  of  non- 
payment, the  question  does  not  arise,  as  to 
what  would  have  been  the  proper  mode  of  de- 
claring, if  the  note  had  been  delivered  to  Par- 
dee,  to  be  retained  until  his  debt  was  paid. 
Upon  the  facts  found,  the  subsequent  pay- 
ment of  the  debt  to  Pardee  does  not  appear  to 
have  been  material  to  the  plaintiff's  right  to 
recover  in  this  case.  I  think  the  plaintiff  in 
the  court  below  was  entitled  to  judgment  upon 
the  special  verdict ;  and  that  such  judgment, 
which  was  rendered  by  the  Supreme  Court, 
should  now  be  affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
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court  present  (20)  voted  in  the  negative.  Where- 
upon the  judgment  of  the  Supreme  Court  was 
affirmed. 

Affirming— 9  Wend.,  46. 

Cited  in-15  Wend.,  487 :  22  Wend.,  225,  228 ;  15  N. 
Y.,  168;  16  Hun,  202;  8  Barb.,  399:  19  Barb.,  399;  41 
Barb.,  349 ;  27  How.  Pr.,  63 ;  17  Abb.  Pr.,  370 ;  9  Bos., 
463 ;  6  Rob.,  350 ;  7  W.  Dig.,  576 ;  38  Mo.,  64 ;  25  Am. 
Rep.,  210  (69  N.  Y.,  387). 


FEETER  i>.  HEATH. 

1.  Practice — This  Court  Reviews  the  Questions  of 
Law  Arising  upon  Facts  of  the  Case,  but  not 
upon  the  Evidence  of  Such  Facts — Special  Re- 
port of  Referees  to  8.  C.  Setting  out  Testi- 
mony. 2.  Principal  and  Agent — Agent  Lia- 
ble on  Unauthorized  Contract  for  Whole 
Amount — Interest —  Witness  may  Refresh  his 
Memory  by  Inspecting  Memoranda  —  Dates, 
Numbers,  etc. — Pleading — Recovery  must  not 
Exceed  Damages  Claimed. 

Where  referees  have  made  a  special  report  to  the 
Supreme  Court,  setting  forth  the  testimony,  etc., 
and  that  court  confirm  the  report  of  the  referees 
certifying  a  balance  due  to  the  plaintiff,  on  an  ap- 
plication to  set  aside  the  report  as  not  warranted 
by  the  testimony,  and  a  writ  of  error  is  brought  by 
the  defendant,  the  Court  for  the  Correction  of  Er- 
rors will  not  review  the  conclusions  of  the  referees 
and  of  the  Supreme  Court  upon  the  evidence  in  the 
case,  although  the  special  report  of  the  referees 
containing  the  testimony,  etc..  is  incorporated  in 
the  record  brought  up  by  the  writ  of  error. 

The  court  will  review  all  questions  of  law  arising 
upon  the  facts  of  the  case,  but  not  upon  the  evi- 
dence of  such  facts ;  and  it  seems  that  a  party  who 
wishes  to  review  the  decisions  of  the  Supreme  Court 
upon  a  motion  to  set  aside  a  report  upon  questions 
of  law,  arising  upon  the  facts  of  the  case,  must  ob- 
tain a  statement  of  the  facts  upon  which  the  decis- 
ion is  founded,  to  be  drawn  up  under  the  direction 
of  the  Supreme  Court,  and  placed  upon  the  record 
in  the  form  of  a  special  or  supplementary  report  of 
referees,  in  the  nature  of  a  special  verdict  or  bill  of 
exceptions. 

*An  agent  is  personally  liable,  under  a  con-  [*478 
tract  unauthorized  by  his  principal,  for  the  whole 
amount  due  upon  it ;  the  party  with  whom  he  con- 
tracts is  not  bound  to  look  to  the  principal  for  so 
much  of  the  contract  as  the  agent  was  authorized 
to  make,  but  may  hold  the  agent  responsible  to  the 
full  amount  of  the  contract. 

Where  a  special  contract  is  entered  into  in  respect 
to  work,  and  the  work  is  done,  the  party  entitled  to 
compensation  may  recover  under  the  common 
counts,  although  the  evidence  in  the  case  does  not 
support  any  special  count  iu  the  declaration  setting 
forth  the  contract. 

Interest  is  recoverable  from  the  time  of  the  com- 
mencement of  a  suit,  for  the  recovery  of  the  amount 
due  for  work  done  under  a  special  contract. 

It  is  no  objection  to  a  recovery  in  assum-psit  that 
the  indebtedness  of  the  defendant  is  double  the 
amount  of  the  damages  claimed  in  the  declaration ; 
provided  that  the  sum  certified  in  favor  of  the 
plaintiff  does  not  exceed  such  damages. 

A  witness  may  in  court  inspect  memoranda  to  re- 
fresh his  memory ;  provided  that  after  so  doing  he 
distinctly  recollects  the  facts  to  which  he  is  called 
to  testify,  independent  of  the  memoranda  or  docu- 
ments examined  by  him. 

It  seems  that  as  to  dates,  numbers,  quantities  and 
sums,  a  witness,  before  testifying,  may  have  re- 
course to  written  memoranda  known  to  him  to  be 
correct,  to  enable  him  to  speak  with  certainty. 

Citations— 5  Cow.,  587 ;  2  R.  8.,  384,  sec.  47 ;  12  East, 
1 :  6  Dow.  &  R.,  277 ;  10  Mass.,  287 ;  4  Cow.,  564 ;  7  Cr., 
299:  1  Evans'  Poth.,  78;  1  Liver.  Ag.,  98. 


NOTE.— Principal  and  agent  —  Contracts  made  by 
the  agent  —  Liability  of  principal  —  Of  agent.  See 
Stone  v.  Wood,  7  Cow.,  463,  note :  Taf t  v.  Browster, 
9  Johns.,  334,  note;  Spencer  v. Field,  10  Wend.,  87, 
not, •;  Pentzv.  Stanton,  10  Wend.,  271,  note;  Town- 
send  v.  Hubbard,  4  Hill,  351,  note;  Muldon  v.  Mont- 
gomery, 1  Cow.,  290,  note;  Meech  v.  Smith,  7  Wend., 
315,  note. 
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ERROR  from  the  Supreme  Court.  Heath 
sued  Feeter,  to  recover  the  balance  of  a 
demand,  for  the  quarrying  and  transportation 
of  a  large  quantity  of  stone,  and  for  other 
work  done.  Feeter  was  the  sub-agent  of  Ed- 
ward Ellice,  of  England,  the  proprietor  of  an 
estate  at  the  Little  Falls,  on  the  Mohawk  River, 
and  B.  and  J.  R.  Bleecker,  of  Albany,  were 
the  principal  agents  or  attorneys  in  fact  of  Mr. 
Ellice.  When  the  Erie  Canal  was  about  to  be 
constructed,  the  Messrs.  Bleecker,  as  an  in- 
ducement to  the  Canal  Commissioners  to  place 
opposite  to  the  Village  of  Little  Falls  a  feeder, 
which  was  about  to  be  constructed  from  the 
river  to  the  canal,  offered  to  furnish,  free  of 
expense,  the  stone  necessary  for  the  construc- 
tion of  the  aqueduct,  which  was  subsequently 
built  at  the  Little  Falls.  The  Messrs.  Bleecker 
were  furnished  by  an  engineer  in  the  employ- 
ment of  the  Commissioners  with  an  estimate 
of  the  quantity  of  stone  which  would  probably 
be  required,  amounting  to  2.100  perches  of 
limestone  for  arches,  parapet,  walls,  etc. ,  and 
3,227  perches  of  common  stone  for  dry  wall, 
ballast  for  the  arches,  etc.,  with  a  proportion 
of  good  shaped  stone ;  and  they  instructed 
Feeter  to  enter  into  a  contract  with  some  suit- 
able person  for  the  obtaining  and  delivery  of 
the  stone.  Feeter  accordingly,  July  5,  1821, 
479*]  entered  into  a  written  *contract  with 
the  plaintiff,  by  which  the  latter  agreed  to 
quarry  and  transport  to  the  spot  the  stone  re- 
quired for  cut  ting,  for  the  aqueduct — the  stone 
to  be  quarried  within  three  miles  of  the  village, 
and  the  quantity  not  to  exceed  2,100  perches  ; 
and  Feeter,  as  the  sub-agent  of  the  Messrs. 
Bleecker,  the  attorneys  of  Mr.  Ellice,  agreed 
to  pay  the  plaintiff  45  cents  per  perch  for  the 
stone  thus  to  be  quarried  and  delivered.  It 
was  soon  ascertained  that  stone  of  a  proper 
quality  could  not  be  procured  in  sufficient 
quantity  at  the  quarries  which  had  been  con- 
templated by  the  parties,  and  the  plaintiff  told 
Feeter  that  he  could  not  deliver  it  at  the  price 
agreed  upon;  whereupon  Feeter  told  him  that 
the  stone  must  be  had  at  any  rate,  and  if  not  to 
be  procured  at  one  quarry,  must  be  obtained 
at  another;  that  the  plaintiff  must  keep  an  ex- 
act account  of  the  expenses,  and  he  should  be 
paid.  The  plaintiff  accordingly  got  put  and 
delivered  the  stone,  a  portion  of  which  was 
procured  at  the  distance  of  8  miles  from  the 
village.  Feeter,  in  1821  and  1822,  made  pay- 
ments to  the  plaintiff  on  account  of  the  work 
done,  to  the  amount  of  $2,742.74.  On  present- 
ing his  accounts  to  his  principals,  they  refused 
to  credit  him  for  payments  made  beyond  the 
estimate  originally  furnished  by  the  engineer, 
and  allowed  him  only  $1,797.55,  composed  of 
the  following  items,  viz. :  1800  perches  of  stone 
at  45  cents  per  perch,  $810;  3,853  perches  of 
rough  stone  at  18  cents,  $603.54;  drawing 
stone,  $289.01;  labor,  $95.  In  1826  or  1827 
the  plaintiff  and  defendant  stated  an  account 
in  relation  to  the  stone  furnished,  in  which 
Edward  Ellice  was  charged  with  1,679|  perches 
of  stone,  at  $1.12$  per  perch,  $1,889.75—2,611 
perches  of  rough  stone  at  18  cents,  $489. 56  ;draw- 
ing$289;labor,$48,and  for  clearing  off  or  uncov- 
ering 8  quarries  from  which  the  stone  was  taken, 
$1.023,  amounting,  in  the  whole,  to  $8,739.81 
— from  which  was  deducted  the  payments  made 
by  Feeter,  viz.:  $2,742.74,  leaving  a  balance  of 
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$996.58  as  due  to  the  plaintiff.  Previous  to 
the  statement  of  this  account,  the  present  suit 
had  been  commenced.  This  cause  was  heard 
before  referees,  appointed  by  the  court,  who 
reported  the  above  balance  of  $996.57,  with 
*the  interest  thereof,  as  due  to  the  [*48O 
plaintiff.  The  defendant  moved  the  Supreme 
Court  to  set  aside  the  report  as  erroneously 
made.  The  court  ordered  the  referees  to  make 
a  special  report  of  the  facts  as  exhibited  to 
them,  together  with  all  questions  arising  be- 
fore them,  their  decisions  thereof  and  excep- 
tions taken.  In  pursuance  of  which  a  special 
report  was  made  by  the  referees,  setting  forth 
the  evidence  at  large,  exhibited  before  them, 
comprising  as  well  a  variety  of  documents,  ac- 
counts, etc.,  as  the  viva  voce  testimony  of  wit- 
nesses examined.  The  principal  question  aris- 
ing upon  the  report  was  whether  Feeter  had 
acted  within  the  scope  of  his  authority  in  the 
contracts  entered  into  by  him  with  the  plaint- 
iff. If  he  had,  it  was  conceded,  he  was  not 
personally  liable  to  the  plaintiff;  but  if,  in  the 
contracts  entered  into  by  him  with  the  plaint- 
iff, he  had  exceeded  his  authority,  or  had  acted 
without  the  assent  of  his  principals,  and  they 
had  not  subsequently  approved  or  ratified  his 
acts,  it  was  insisted  that  he  was  personally  re- 
sponsible. There  were  also  several  minor 
questions  arising  upon  the  report,  stated  in 
the  opinion  delivered  by  the  Chancellor  and, 
therefore,  not  necessary  to  be  here  enumerated. 
The  Supreme  Court  were  of  opinion  that  the 
contract  of  the  defendant,  entered  into  with 
the  plaintiff  subsequent  to  July,  1821,  was  un- 
authorized by  the  principals  of  the  defendant, 
and  that,  consequently,  the  defendant  was  per- 
sonally responsible  to  the  plaintiff  for  the  com- 
pensation to  which  the  latter  was  entitled;  and 
they  therefore  refused  to  set  aside  the  report 
of  the  referees,  and  rendered  the  judgment  in 
favor  of  the  plaintiff.  The  defendant  sued  out 
a  writ  of  error.  The  plaintiff,  in  making  up 
his  record,  incorporated  in  it  the  special  report 
of  the  referees,  setting  forth  the  testimony,  etc. 

The  cause  was  argued  here  by, 

Messrs,  D.  Burwell  and  D.  Cady,  for  the 
plaintiff  in  error. 

Messrs.  A.  Loomis  and  M.  T.  Reynolds, 
for  the  defendant. 

*The  following  opinion  was  delivered ,  [*48 1 

By  the  Chancellor.  This  writ  of  error  is 
brought  upon  a  decision  of  the  Supreme  Court, 
refusing  to  set  aside  a  report  of  referees,  upon 
a  reference  under  the  statute,  in  a  matter  of 
account— on  which  report  a  final  judgment  has 
been  rendered  in  that  court,  against  the  plaint- 
iff in  error.  The  whole  of  the  testimony  and 
the  documentary  evidence  which  was  before 
the  referees,  and  not  the  conclusions  of  fact 
which  the  referees  may  have  drawn  from  the 
same,  is  set  forth  at  length  in  this  record,  in 
the  form  of  a  special  or  supplementary  report 
of  the  referees.  The  case  has,  therefore,  been 
argued  here  upon  this  mass  of  complicated  and 
conflicting  evidence,  as  if  the  members  of  this 
court  were  judges  not  only  of  the  law, but  of  the 
facts,  and  had  power  to  reverse  a  iudgment  of 
the  Supreme  Court  in  such  case,  if,  from  the 
whole  evidence,  a  majority  of  them  should 
think  the  referees  had  arrived  at  a  wrong  con- 
clusion upon  a  matter  of  fact  merely.  For  one, 
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I  feel  myself  bound  to  disclaim  any  such  power 
or  jurisdiction  in  this  court  on  a  writ  of  error. 
The  referees,  in  cases  of  this  kind,  are,  as  to 
matters  of  fact,  merely  a  substitute  for  the 
jury,  whose  decision  upon  questions  of  fact 
cannot  be  reversed  upon  a  writ  of  error  ;  al- 
though the  court  in  which  the  original  action 
is  pending  may  set  aside  the  verdict  as  against 
the  weight  of  evidence,  or  grant  a  new  trial 
upon  newly  discovered  facts,  as  justice  may 
seem  to  require.  In  the  case  of  Glass  Factory 
v.  Reid,  5  Cow.,  587,  most  of  the  members  of 
this  court,  who  expressed  any  opinion  on  the 
subject,  admitted  that  questions  of  law  arising 
on  the  reference,  and  which  had  been  after- 
wards passed  upon  by  the  Supreme  Court,  might 
be  placed  upon  the  record  of  that  court  in  such 
a  manner  as  to  enable  this  court  to  review  the 
decision,  and  to  reverse  the  judgment,  if  that 
decision  was  erroneous.  But  for  the  reason 
stated  by  Senator  Golden,  it  did  not  become 
necessary  for  this  court  to  pass  upon  this  pre- 
liminary question,  which  was  then  raised  by 
the  defendant's  counsel,  as  a  majority  of  the 
members  were  in  favor  of  affirming  the  judg- 
ment of  the  Supreme  Court  upon  the  merits  of 
the  case,  without  regarding  the  question  of 
form.  To  the  extent  of  jurisdiction  which 
482*]*was  claimed  for  this  court  in  that  case, 
however,  I  am  prepared  to  go.  The  court  in 
which  the  original  suit  is  pending  may  direct 
such  of  the  facts  as  are  necessary  to  present 
the  questions  of  law  passed  upon  in  that  court, 
to  be  placed  upon  the  record,  in  the  form  of  a 
special  or  supplementary  report  of  the  referees, 
in  the  nature  of  a  special  verdict  or  bill  of  ex- 
ceptions. And  upon  such  a  record,  a  superior 
court,  to  which  the  case  is  brought  by  a  writ 
of  error,  may  review  and  correct  any  errone- 
ous decision  which  has  been  made,  upon  a 
question  of  law.  But  if  the  questions  of  law 
arise  upon  disputed  facts,  which  it  is  necessary 
to  have  settled  before  those  legal  questions  can 
be  determined,  the  referees  must  draw  the  con- 
clusions of  fact  from  the  evidence  before  them, 
as  in  a  special  verdict.  They  are  not  at  liberty 
to  state  the  evidence  only  upon  the  record,  and 
thus  to  leave  it  to  the  court  to  which  the  cause 
is  carried  by  a  writ  of  error,  to  determine  the 
facts,  as  well  as  to  decide  the  questions  of  law 
which  may  arise  upon  those  facts  when  ascer- 
tained. Such  was,  unquestionably,  the  under- 
standing of  the  justices  of  the  Supreme  Court, 
in  the  case  of  Glass  Factory  v.  Reid,  before  re- 
ferred to;  for  in  that  case  they  did  not  direct 
all  the  evidence  in  the  cause  to  be  inserted  in 
the  record,  but  they  directed  a  statement  of  the 
facts  to  be  drawn  up,  under  the  direction  of 
the  Chief  Justice,  to  enable  this  court  to  review 
the  decision  of  the  Supreme  Court  upon  the 
questions  of  law  which  had  arisen  out  of  those 
tacts.  The  only  objections,  in  point  of  form, 
in  that  case,  were,  that  the  statement  of  facts 
was  not  incorporated  into  the  record,  as  di- 
rected by  the  Supreme  Court ;  and  such  state- 
ment did  not,  upon  its  face,  purport  to  be  a 
special  report  from  the  referees  to  the  Supreme 
Court,  of  the  facts  which  had  been  established 
by  the  evidence  before  them  on  the  reference. 
B"V  a  provision  in  the  Revised  Statutes,  2  R.  8., 
884,  sec.  47,  the  court  in  which  the  cause  is 
pending,  in  addition  to  the  general  report  of 
the  amount  which  the  referees  may  find  due  to 
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ither  party,  may  require  such  referees  to  re- 
port, specially,  their  decision  in  admitting  or 
rejecting  any  witness,  in  allowing  or  overrul- 
ing any  question  to  a  witness,  or  the  answer 
thereto,  and  all  other  proceedings  by  them,  to- 
gether with  the  testimony  before  them,  and 
their  reasons  for  allowing  or  disallowing  any 
*claim  of  either  party.  This  provision,  [*483 
however,  does  not,  neither  was  it  intended  to 
confer  any  new  power  upon  the  court  in  which 
the  suit  was  pending.  It  is  merely  declaratory 
of  a  power  which  such  court  before  possessed. 
See  Revisers'  note  to  this  section,  in  their  Re- 
port. Neither  was  it  intended  by  the  Legisla- 
ture to  have  all  the  testimony,  in  the  case  of  a 
reference,  incorporated  into  the  record,  for  the 
purpose  of  authorizing  an  appellate  court,upon 
a  writ  of  error,  to  review  the  decision  of  the 
referees  upon  questions  of  fact  ;  for  the  next 
section  expressly  provides  that  if  the  report  of 
the  referees  is  confirmed,  judgment  shall  be 
entered  thereon,  in  the  same  manner  and  with 
the  like  effect  as  upon  the  verdict  of  a  jury. 
But  the  court  in  which  the  reference  is  pend- 
ing may  set  aside  the  report  of  the  referees, 
and  grant  a  re-hearing,  in  its  discretion,  if  the 
judges  of  that  court  are  satisfied  injustice  has 
been  done,  or  that  the  decision  of  the  referees 
in  rejecting  or  allowing  any  particular  item  of 
the  account  is  against  the  weight  of  evidence, 
in  the  same  manner  that  they  may  set  aside  the 
verdict  of  a  jury,  upon  a  case  made.  That 
court,  therefore,  must  necessarily  have  the 
power  to  call  upon  the  referees  for  a  statement 
of  all  the  testimony  as  to  such  disputed  item  ; 
and  in  a  case  where  it  is  impossible  to  ascer- 
tain whether  the  referees  decided  against  a 
party  upon  a  disputed  question  of  fact,  or  upon 
a  mistake  in  the  law  as  applicable  to  facts 
which  they  considered  as  established,  that  court 
is  also  authorized  to  call  for  the  reasons  of  their 
decision;  so  that  any  mistake,  in  point  of  law, 
which  has  occurred,  may  be  corrected.  Where 
the  facts  and  the  law  are  so  blended  together 
that  it  is  impossible  to  ascertain  whether  the 
referees  have  decided  against  a  party  upon  one 
ground  or  the  other,  such  party,  before  he  can 
sustain  a  writ  of  error,  must  obtain  from  the 
referees  a  special  report,  showing  the  conclu- 
sions at  which  they  have  arrived  upon  the  ques- 
tions of  fact,  as  he  cannot  otherwise  show  to 
the  appellate  court  that  the  referees  have  actu- 
ally made  a  mistake,  in  point  of  law.  This  dif- 
ficulty appears  to  exist  in  relation  to  nearly 
every  question  which  the  plaintiff  in  error  has 
attempted  to  raise  before  this  court. 

The  plaintiff's  first  point,  that  the  Supreme 
Court  erred  in  deciding  that  the  plaintiff  in  er- 
ror had  no  authority  from  the  *Messrs.  [*484 
Bleecker  to  enter  into  the  contract  made  with 
the  defendant  in  error,  appears  to  be  involved 
in  the  difficulty  above  suggested.  But  even  al- 
lowing to  him  the  most  favorable  construction 
of  all  the  testimony,  I  think  the  referees  could 
not  have  arrived  at  the  conclusion,  in  point  of 
fact,  that  the  Bleeckers  ever  intended  to  au- 
thorize him  to  enter  into  a  contract,  for  the 
purchase  of  materials  which  should  be  unlim- 
ited as  to  price.  Yet  this  was,  necessarily,  the 
case  in  relation  to  such  a  contract  as  was  testi- 
fied to  by  Kennedy.  Whether  the  justices  of 
the  Supreme  Court  and  the  referees  were,  prob- 
ably, under  a  mistake  in  supposing  that  such 
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a  contract  was  entered  into  after  the  written 
agreement  of  the  fifth  of  July,  cannot  be  de- 
termined on  this  writ  of  error,  as  that  was  a 
pure  and  unmixed  question  of  fact,  upon  which 
we  have  no  right  to  review  their  decisions. 

If  such  an  agreement  was  made,  and  had 
been  complied  with  on  the  part  of  Heath,  he 
was  entitled  to  recover  for  his  services  under 
the  common  counts  of  the  declaration,  even  if 
none  of  the  special  counts  were  applicable  to 
the  case.  A  party  may  recover  under  the  com- 
mon counts,  in  assumpsit,  for  the  stipulated 
price  due  on  a  special  contract,  not  under  seal, 
where  such  contract  has  been  executed.  Leeds 
v.  Burrows,  12  East,  1;  Sheldon  v.  Cox,  5  Dow. 
&  Ry.,  277;  Felton  v.  Dickenson,  10  Mass.,  287; 
Jewell  v.  Scftroeppel,  4  Cow.,  564;  Bankv  .Pat- 
terson, 7  Cr.,  299. 

The  agreement  in  this  case,  if  any.  was  to 
pay  for  the  materials  furnished,  upon  the  per- 
formance of  the  contract  on  the  part  of  the 
plaintiff.  He  was,  therefore,  entitled  to  interest, 
at  least  from  the  commencement  of  the  suit, 
which  was  a  legal  demand  of  payment. 

It  was  only  necessary  to  lay  the  damages  in 
the  declaration  at  an  amount  sufficiently  large 
to  cover  the  balance  actually  due  to  the  plaint- 
iff, after  deducting  any  payments  which  had 
had  been  made.  As  there  had  been  no  specific 
appropriation  of  the  sums  received  of  the  de- 
fendant in  this  case  as  the  agent  of  Ellice  or  the 
Bleeckers,  the  plaintiff  had  a  right  to  apply 
the  payments  upon  those  contracts  which  the 
defendant  was  authorized  to  make,  as  such 
agent;  and  the  amount  of  labor  performed  and 
materials  furnished,  which  came  within  the 
485*]  *contract  testified  to  by  Kennedy, 
would  exceed  the  whole  amount  or  balance  al- 
lowed by  the  referees. 

If  an  agent,  in  making  a  contract,  exceeds 
his  authority,  the  person  with  whom  he  con- 
tracts may  hold  him  personally  responsible  for 
the  whole  amount  due  on  the  contract, although 
the  agent  may  have  the  right  to  claim  of  his 
principal  remuneration  to  the  extent  of  the  price 
he  was  authorized  to  give.  Thus,  if  I  employ 
an  agent  to  buy  for  me  a  horse;  at  a  price  not 
exceeding  $100,  and  he  buys  one  for  which  he 
agrees  to  give  $110,  he  makes  himself  person- 
ally liable  to  the  vendor  for  the  whole  purchase 
money;  but  as  between  me  and  my  agent,  he 
may  insist  that  I  shall  take  the  horse  and  allow 
him  the  amount  I  had  authorized  him  to  give. 
1  Evans,  Poth.,  78;  1  Liv.  Ag.,  98. 

There  is  no  validity  in  the  objection  that  the 
referees  permitted  one  of  the  plaintiff's  wit- 
nesses to  refresh  his  memory,  on  his  examina- 
tion, by  the  inspection  of  an  affidavit  which  he 
had  himself  sworn  to  five  years  before,  when 
the  facts  as  to  which  he  was  called  on  to  tes- 
tify were  comparatively  of  recent  occurrence. 
Witnesses  are  in  the  constant  habit  of  refresh 
ing  their  recollections,  particularly  as  to  dates 
and  numbers,  by  examining  books  and  papers, 
which  they  know  to  be  correct,  before  they  go 
into  court  to  give  their  evidence;  and  if  they 
have  neglected  to  do  so  before  going  into  court, 
I  can  see  no  valid  reason  why  they  should  not 
be  permitted  to  inspect  the  written  memoranda 
in  court,  provided  they  can,  after  such  inspec- 
tion, distinctly  recollect  the  facts,  independent 
of  the  written  memoranda  or  document;  espe- 
•cially  where  there  is  no  ground  to  suspect  there 
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has  been  any  tampering  with  the  witnesses,  or 
that  any  abuse  of  the  privilege  is  intended. 
Such  is  the  frailty  of  human  memory.that  very 
few  witnesses  would  be  able  to  testify  as  to 
particular  dates.numbers,  quantities  and  sums, 
after  the  lapse  of  a  few  years,  if  they  were  not 
permitted  to  refer  to  papers  and  writings  which 
they  knew  to  be  correct  at  the  time  they  were 
made. 

These  are  all  the  questions  of  law  which  ap- 
pear to  have  been  necessarily  involved  in  the 
decision  of  the  referees  and  of  the  Supreme 
Court ;  and  entertaining  the  views  I  have  be- 
fore expressed,  as  to  the  power  of  this  court  to 
re-examine  disputed  *questions  of  fact  [*486 
upon  a  writ  of  error,  I  feel  myself  bound  to 
vote  for  the  affirmance  of  the  judgment  of  the 
court  below;  although  it  is  possible  that,  as  a 
juror  or  a  referee,  I  might  have  come  to  a  dif- 
ferent conclusion  as  to  some  of  the  questions 
of  fact  involved  in  this  case.  I  agree  with  the 
Supreme  Court  that  it  is  evident,  from  the  tes- 
timony, that  this  agent  acted  in  perfect  good 
faith,  and  that  not  only  did  he  do  what  ap- 
peared to  be,  but  what  in  reality  was  for  the 
benefit  of  his  principal.  I  do.  not,  therefore, 
believe  the  plaintiff  in  error  has  any  reason  to 
apprehend  that  he  will  be  left  by  that  principal 
to  sustain  an  individual  loss,  whether  he  did 
in  truth  go  beyond  his  authority,or  is  subjected 
to  the  payment  of  this  claim  in  consequence 
of  a  mistake  as  to  the  real  state  of  the  facts. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed? — all  the  members  of  the 
court,  with  the  exception  of  two  (there  being 
in  the  whole  nineteen  members  present),  an- 
swered in  the  negative.  So,  of  course,  the 
judgment  of  the  Supreme  Court  was  affirmed. 

Writ  of  error— What  witt  be  reviewed  under.  Cited 
in— 16  Wend..  27 ;  18  Wend.,  575 :  19  Weud..  69 ;  20 
Wend.,  665;  21  Wend.,  23 :  24  Wend.,  19 ;  3  N.  Y.,  173, 
505:  14  How.  Pr.,  512;  2  Wall.,  131. 

Witness  —  Refreshing  memory  from  memoranda. 
Limited— 15  N.  Y.,  487;  22  N.  Y.,  465. 

Cited  in— 16  Wend..  596 ;  1  Barb.,  536 ;  3  Barb..  124 ; 
11  Barb.,  108;  2  Sandf ..  286 ;  10  Bos.,  444 ;  2  Hilt..  435 ; 
5  Leg.  Obs.,  212;  17  Minn..  60. 

Special  contract— Interest  recoverable  upon.  Cited 
in-20  Wend..  52;  62  N.  Y..  318;  78  N.  Y.,  398:  3  Keys, 
335;  1  Abb.  App.Dec.,  326: 1  Trans.  App.,  286;  37  How. 
Pr.,  285;  3  Abb.  N.  S.,  382;  9  Bos.,  146;  10  Bos.,  439  ; 
Abb.  Adm.,  594. 

Special  contract— Asaumpsit— Recovery  under  com- 
mon counts.  Cited  in.  12  N.  Y.  370;  17  N.  Y.,  230;  28 
N.  Y.,  443 ;  9  Barb..  376 ;  26  How.  Pr.,  162 ;  1  Abb.  N. 
S.,  227;  3  Rob.,  124:  1  E.  D.  S.,  397;  2  E.  D.  S.,  375. 

Agent— Personal  liability  of  an  unauthorized  con- 
tract. Cited  in— 26  N.  Y.,  123:  1  Lans.,  387 :  13  Barb., 
639:  35  Barb.,  205;  26  How.  Pr..  483;  30  How.  Pr.,  471. 

Also  cited  in— 42  Ind.,  115. 


WYMAN 
THE  MAYOR,  ETC.',  OF  NEW  YORK. 

Conveyance  of  Lots  in  Conformity  to  City  Map 
in  City  of  New  York  i»  such  a  Recognition  of 
the  Plan,  Laying  out  l7ie  Land  of  the  Orantor 
into  Streets,  etc.,  as  Amounts  to  a  Dedication 
of  the  Streets  to  be  Taken  for  Public  Use— 
Orantor  can  only  Subsequently  Convey  Naked 


NOTE— Dedication  of  land  for  public  street  or  high- 
way.   See  Denning-  v.  Roome,  6  Wend,.  651,  note. 

See.also.in  connection  with  the  above  case  of  Wy-  • 
man  v.  Mayor,  Matter  of  Seventeenth  Street,  1 
Wend.,  282 ;  Matter  of  Lewis  Street,  2  Wend.,  472 ; 
Livingston  v.  Mayor,  8  Wend.,  86 ;  Matter  of  Fur- 
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Fee  in  Streets  Subject  to  the  Public  Easement — 
Presumption  of  Enhanced  Value —  Contrary 
Par ol  Evidence,  Inadmissible — Eelease  of  Right 
of  Way  by  Immediate  Owners  on  a  Street,  does 
not  Affect  Easement  of  Others— On  Opening 
Street,  Owner  of  Naked  Fee  only  Entitled  to 
Nominal  Damages. 

Where  the  proprietor  of  real  estate  in  the  City  of 
N.  Y.,  sells  and  conveys  lots  in  conformity  to  the 
city  map.  on  which  the  property  of  such  proprietor 
is  designated  as  laid  out  into  blocks,  8treets,avenues 
and  squares,  such  recognition  of  the  plan,  laying 
out  his  ground  into  streets,  etc.,  is  a  dedication  of 
the  streets  to  be  taken  for  public  use  whenever  the 
Corporation  shall  think  proper  to  open  them,  al- 
though such  streets,  etc.,  be  not  actually  opened  at 
the  time  of  such  sale  and  conveyance;  and  by  such 
sale  the  proprietor  is  concluded  from  subsequently 
conveying  away  any  more  of  that  portion  01  the  es- 
tate delineated  on  the  city  map  as  streets,  etc.,  than 
the  mere  naked  fee,  subject  to  the  easement  of  a  per- 
petual right  of  way  in  the  public. 

Such  right  of  way  is  not  limited  to  the  owner  or 
owners  of  lots  immediately  bounding  on  the  street 
in  question,  but  extends  to  every  purchaser,  from 
the  original  proprietor,  of  lots  in  the  same  tract. 

A  release,  therefore,  of  the  right  of  way,  by  the 
owners  of  the  lots  immediately  bounding  on  the 
street  in  question.will  not  destroy  the  rights  of  pur- 
chasers of  other  lots  in  the  same  tract,  or  restore 
those  of  the  original  proprietors. 
487*]  *  Where  a  vendor  sells  city  property  as 
bounded  by  streets  or  avenues  of  particular  dimen- 
sions.or  grants  such  property  in  reference  to  a  map 
or  town  plot  on  which  streets,  etc.,  are  laid  down  in 
the  vicinity  of  the  lots  sold,  the  law  presumes  that 
the  vendor  has  obtained  an  enhanced  value  there- 
for, and  impliedly  grants  to  the  purchaser  the  right 
or  privilege  of  having  such  streets,  etc.;  and  such 
presumption  cannot  be  contradicted  by  parol  proof. 

The  purchasers  of  lots  bounded  upon  streets  not 
yet  opened,  are  not  subject  to  an  assessment  for 
opening  such  streets  to  pay  their  vendor  for  the 
value  of  the  land  taken  for  such  streets;  all  he  is  en- 
titled to  received  is  a  nominal  compensation  for  the 
naked  fee,  subject  to  the  easement  of  a  perpetual 
right  of  way  in  the  public. 

So,  where  the  original  proprietor,  after  recogniz- 
ing the  city  map,  sells  and  conveys  that  portion  of 
his  estate  delineated  on  the  map  as  a  street,  the  pur- 
chaser, on  the  opening  of  such  street,  is  entitled 
only  to  a  like  compensation. 

Citations— 4  Cow.,  642;  1  Wend.,  262;  19  Johns.,  186; 
2  Wend..  472:  8  Wend.,  85;  6  Pet.,  431,  432;  3  Bing.,447; 
1  Burr.,  145;  2  Co..  705;  15  Johns.,  447;  6  Mass.,  454;  3 
Mas.,  280;  1  Day,  103. 

"I?  RROR  from  the  Supreme  Court.  This  was 
-Ed  a  writ  of  error,  brought  to  reverse  the  con- 
firmation by  the  Supreme  Court  of  the  report 
of  Commissioners  of  Estimate  and  Assessment 
in  the  opening  of  Fifth  St.  from  Broadway  to 
Mercer  St.,  in  the  City  of  N.  Y.  The  facts  of 
the  case  are  as  follows:  Mrs.  Elizabeth  De 
Peyster  was  the  owner  of  a  tract  of  land  in  the 
City  of  N.  Y.,  which  had  been  laid  out  upon 
a  map  of  the  city  into  blocks  and  streets,  one 
of  which  was  the  street  in  question, called  Fifth 
St.  In  Nov.,  1817,  Mrs.  De  Peyster  made  her 
last  will  and  testament,  in  which  she  declared 
that  it  was  her  will  that  that  part  of  her  free- 
hold estate  which  fronts  on  Broadway,  and 
which  (according  to  a  map  of  that  part  of  the 
City  of  N.Y.,  made  by  Edward  Doughty,  city 
surveyor,  approved  bv  the  Common  Council 
and  filed  in  the  office  of  the  street  commissioner 
of  the  City  May  26, 1817),  is  embraced  between 
Broadway  in  front,  Mercer  St.  in  the  rear, 


Fourth  St.  on  the  south  side,  and  Fifth  St.  on 
the  north  side  thereof,  may  be  divided  into> 
seven  lots  of  equal  dimensions;  that  is,  of  the 
width  of  27 feet  6  inches  in  front  and  rear.and 
200  feet  in  depth.  She  then  devised  the  two 
southernmost  of  the  7  lots,  extending  from 
Broadway  to  Mercer  St.,  to  her  daughter, Eliz- 
abeth Schuyler  Champlin,  in  fee;  and  all  the 
rest  and  residue  of  her  freehold  estate,  she  de- 
vised to  the  same  daughter,  and  to  W.  G.Jones, 

1.  Clark  and  E  Herring,  in  trust  for  certain 
purposes,  directing  them  to  sell,  lease,  mort- 
gage or  otherwise  to  dispose  *of  the  [*488 
same,  as  they  should  think  advisable,  and  to- 
appropriate  the  proceeds  in  the  manner  par- 
ticularly prescribed  in  the  will.  In  July.  1821, 
the  trustees  thus  appointed  caused  a  map  to  be 
made  of  the  property  devised  to  them,  which 
was  accordingly  made  conformable  to  the  city 
map;  and  in  January  following,  the  trustees 
sold  and  conveyed  three  lots,  lying  between 
Broadway  and  Mercer    St.,   to  one   Samuel 
Whittemore,  describing  them  as  lots  Nos.  5,  6- 
and  7,  and  bounding  lot  No.  7  on  the  north- 
east by  Fifth  St.,  extending  the  whole  distance 
from  Broadway  to  Mercer  St.;  lot  No.  7  being 
the  northernmost  of  the  3  lots,  and  the  2  other 
lots  lying  to  the  south  of  and  adjoining  No.  7, and 
also  adjoining  each  other.  The  deeds  to  Whit- 
temore were  recorded  in  Feb.,  1822.   Herring, 
one  of  the  trustees,  testified  that  he  was  the 
acting  executor  and  trustee  of  the  will  of  Mrs. 
De  Peyster,and  drafted  and  delivered  the  deeds 
conveying  the  above  lots  to  Whittemore;  that, 
at  the  date  of  the  deeds,  neither  Mercer  St.  nor 
Fifth  St.  was  opened ;  that  the  lots  were  de- 
scribed as  bounded  in  the  rear  on  Mercer  St., 
and  lot  No.  7  was  described  as  bounded  on  the 
northeast  by  Fifth  St.,  in  consequence  of  the 
said  street  being  delineated  on  the  city  map, 
which  had  been  previously  made  by  order  of 
the  Corporation;  but  that  they  were  thus  de- 
scribed without  any  intention  of  abandoning 
any  right  to  compensation  for  the  soil  or  ground 
over  which  the  streets  would  pass  when  they 
should  be  opened;  that  each  of  the  8  lots  were 
sold  for  $1,500,  and  that  the  northerly  lot  was 
sold  for  no  higher  price  than  either  of  the  other - 

2.  In  Jan.,  1828,  the  trustees  sold  all  that  por- 
tion of  land  delineated  as  Fifth  St.  on  the  city 
map  and  on  the  map  caused  to  be  made  by  the- 
trustees,  to  I.  W.  Wyman,  W.  Layton,  and  J. 
Moses,  for  the  sum  of  $12,800.     In  Oct.,  1829, 
Commissioners  of  Estimate  and  Assessment 
were  appointed  by  the  Supreme  Court,  upon 
the  petition  of  the  Corporation, stating  that  they 
deemed  it  desirable,  for  the  public  convenience, 
to  open  Fifth  St.    Apr.  12,  1880,  the  Commis- 
sioners made  their  report,  stating  that  Wyman 
and  Layton  and  Moses  were  severally  seised  in- 
fee  of  distinct  portions  of  the  tract  of  land  re- 
quired for  the  purpose  of  opening  Fifth  St., 
subject  to  the  easement  of  a  perpetual  right  of " 
way  over  the  same;  and  they  *assessed  [*48O 
the  damages  of  Wyman  and  Layton  at  $5  each, 
and  estimated  $5  benefit  to  Moses  in  conse- 
quence of  his  being  the  owner  of  a  lot  adjoin- 


man  Street,  17  Wend.,  649;  Matter  of  Thirty-Second 
8tr<-ft,19  Wond.,128;  Matter  of  Twenty  Ninth  Street, 
1  Hill,  1KH;  Matter  of  Thirty-Ninth  Street,  1  Hill.  191; 
Willoughby  v.  Jenks.  20  Wend.,  96  ;  Hissell  v.  N.  Y. 
C.  Ry.  Co.,  23  N.  Y.,  61 ;  Cox  v.  James,  45  N.  Y.,  557; 
Taylor  v,  Hopper.  62  N.  Y.,  649 ;  DeWitt  v.  Village 
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of  Ithaca,  15  Hun.,  668;  Matter  of  Eleventh  Ave.,  81 
N.  Y.,  436:  Post  v.  Peareall,  22  Wend.,  425,  435;. 
Smyles  v.  Hastings,  22  N.  Y.,  217 ;  City  of  Oswego  v. 
Oswego  Canal  Co.,  6  N.  Y.  267;  Story  v.  N.  Y.  E.  Ry.. 
Co.,  90  N.  Y.,  122;  Coe  v.  Bearup,  14  Weekly  Dig.,. 
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ing  Fifth  St. ;  and  estimated  a  similar  benefit 
of  $5  to  Wyman  for  the  like  cause.  Apr.  14, 
1830,  the  Commissioners  deposited  a  copy  or 
transcript  of  their  estimate  and  assessment  in 
the  clerk's  office  of  the  City  of  N.  Y.,  for  the 
inspection  of  whomsoever  it  might  concern, and 
gave  due  notice  of  such  deposit.  Wyman  and 
Layton  and  Moses  presented  objections  to  the 
report,  and  exhibited  proofs,  to  the  Commis- 
sioners as  follows:  Wyman  made  affidavit  that 
at  the  time  of  his  purchase  of  the  lots  owned 
by  him.he  was  aware  that  the  same  came  within 
the  range  of  Fifth  St.,  as  laid  down  on  the 
Commissioners'  map,  but  believed  that  if  the 
street  should  be  opened,  the  land  could  not  be 
taken  for  the  purpose  of  a  street  without  a  full 
and  just  compensation — under  which  persua- 
sion he  completed  his  purchase;  that,  at  the 
time  of  the  purchase,  he  had  no  knowledge 
that  any  lot  belonging  to  the  estate  of  Mrs.  De 
Peyster  had  been  previously  sold  or  conveyed 
as  bounded  on  Fifth  St.  Layton  made  a  sim- 
ilar affidavit,  and  Moses  stated,  in  an  affidavit 
made  by  him,  that  he  had  no  knowledge  what- 
ever, at  the  time  of  the  purchase  of  the  lot 
owned  by  him.  that  the  same  would  fall  within 
the  range  of  Fifth  St.  The  objectors  also  ex- 
hibited certain  deeds,  by  which  it  appeared  that 
Aug.  1.  1825,  W.  J.  Cantelo  and  Louisa  M.,his 
wife,  by  sundry  mesne  conveyances,  had  become 
seised  in  fee  simple  of  lot  No.7,  adjoining  Fifth 
St.  on  the  southwest;  and  that  Cantelo  and  wife 
and  one  Korrison,  Feb.  12,  1830,  conveyed  lot 
No.  7  to  Israel  Dean  and  John  De  Peyster, 
trustees  of  Elizabeth  Schuyler  Champlin,  which 
trustees,  Apr.  23, 1830,  by  an  instrument  under 
seal  (after  reciting  that  Elizabeth  Schuyler 
Champlin  and  her  children  are  largely  inter- 
ested in  the  estate  of  Elizabeth  De  Peyster.and 
will  be  most  benefited  by  the  release  of  the 
easement  or  right  of  way,  if  any  existed,  over 
the  portion  of  land  designated  as  Fifth  St.,  con- 
veyed to  the  owners  of  lot  No.7),  released, quit- 
claimed and  yielded  up  to  Wyman, Layton  and 
49O*]  Moses,  such  easement  *or  right  of  way, 
whether  the  same  was  or  was  not  appurtenant 
to  lot  No.  7.  of  which  they,  the  trustees,  were 
seised  as  aforesaid.  On  the  other  hand,  the 
present  owners  of  lots  Nos.  5  and  6,  two  of  the 
lots  originally  conveyed  to  Whittemore,  claimed 
before,  the  Commissioners  to  have  Fifth  St. 
opened  free  of  expense  to  the  owners  of  lots  in 
the  vicinity,  and  proof  was  exhibited  to  the 
Commissioners  by  the  objectors,  that  a  pur- 
chase of  propertv  had  been  made  by  one  indi- 
vidual, between  "Fifth  and  Sixth  Sts.,  with  the 
knowledge  or  understanding  and  belief  that  the 
streets  running  through  or  across  the  property 
of  Mrs.  De  Peyster  had  been  laid  out  and  ap- 
propriated as  such,  and  that  the  same  would  be 
no  expense  to  the  adjoining  property;  that  an- 
other person,  in  1825  or  1826,  bought  of  the 
executors  of  Mrs.  De  Peyster  a  lot  at  the  corner 
of  Wooster  St.  and  Fourth  St.,  and  also  the  lot 
adjoining  it  on  the  west;  that  such  purchaser 
was  bounded  on  Fourth  St.  and  Wooster  St., 
and  that  the  executors  charged  $100  more  for 
the  lot  at  the  corner  of  Wooster  St.  than  they 
charged  for  the  other  lot;  and  that  in  the  sale 
of  the  lots  devised  by  Mrs.  De  Peyster  to  her 
daughter,  the  agent  who  sold  them  was  author- 
ized by  Mr.  Champlin,  the  husband  of  the  de- 
visee, to  represent  that  the  streets  on  the  estate 
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of  Mrs.  De  Peyster  were  appropriated  as  such, 
and  would  be  ceded  to  the  Corporation  free  of 
expense  to  the  purchasers.  It  was  further 
shown  that  the  property  required  for  Fifth  St. 
is  not  in  fence,  but  is  open,  free  for  passage, 
and  used  by  the  public.  After  receiving  these 
proofs,  the  Commissioners  reconsidered  their 
estimate  and  assessment,  but  were  of  opinion 
that  it  did  not  require  any  correction  or  alter- 
ation, and  Apr.30, 1830,  made  a  supplementary 
report  to  that  effect.  Nov.  23,  1880,  the  re- 
ports of  the  Commissioners  were  presented  to 
and  confirmed  by  the  Supreme  Court.  Where- 
upon Wyman,  one  of  the  objectors,  sued  out 
a  writ  of  error. 

The  following  opinion  was  delivered  in  the 
Supreme  Court  by  the  Chief  Justice,  on 
confirming  the  report  of  the  Commissioners  of 
Estimate  and  Assessment: 

"The  lots  of  the  present  objectors, Wyman, 
Layton  and  Moses,  lie  in  the  space  denominat- 
ed upon  the  maps  Fifth  St.,  *and  over  [*491 
which,  it  is  contended  by  the  Corporation, that 
the  purchasers  from  Mrs.  De  Peyster's  trustees, 
and  the  public  at  large,  have  a  perpetual  right 
of  way.  whenever  the  Corporation  think  prop- 
er, by  appropriate  proceedings,  to  convert  such 
spaces  into  public  streets.  The  question  wheth- 
er such  easement  exists,  when  the  proprietor 
of  lands  has  thus  appropriated  them  to  public 
use,  must  be  considered  as  settled  in  this  court 
and  in  this  State.  The  history  of  the  question 
is  not  long,  and  I  will  briefly  refer  to  some  of 
the  cases  in  which  it  has  been  discussed. 

It  was  for  the  first  time  distinctly  presented 
to  this  court  in  the  case  of  Mercer  St.,  in  refer- 
ence to  the  same  estate  of  Mrs.  De  Peyster,  4 
Cow.,  542.  In  that  case  the  Commissioners 
were  of  opinion  that  the  owners  of  the  lots 
which  had  been  sold,  bounded  upon  Broadway 
on  one  side  and  Mercer  St.  on  the  other,  had 
thereby  impliedly  covenanted  that  Mercer  St. 
should  be  subject  to  the  perpetual  easement 
of  a  right  of  way,  and  were  not  entitled  to 
compensation  for  such  easement,  but  only  for 
the  fee  of  the  land  which  had  been  transferred 
to  the  Corporation  by  virtue  of  the  statute,  and 
the  proceedings  under  it  for  opening  the  street. 
The  owners  appealed  to  the  Supreme  Court, 
who  heard  the  question  argued  and  came  to 
the  conclusion  that  the  conveyance  did  not  im- 
part any  such  easement,  particularly  as  the 
purchasers  had  access  to  their  lots  upon  Broad- 
way, which  was  an  open  street,  ana  that  Mer- 
cer St.  was,  therefore,  a  mere  boundary. 

The  same  question  was  presented  to  the 
court  in  the  case  of  Seventeenth  St.,  1  Wend., 
262,  with  some  slight  difference.  This  court 
was  then  led  to  a  re-examination  of  the  ques- 
tion, and  after  full  argument,  came  to  the  con- 
clusion that  the  conveyance  of  lots  bounded 
upon  streets  which  had  not  been  opened  by 
the  Corporation,  but  which  were,  in  fact.open, 
gave  to  the  purchasers  a  right  of  way  over 
those  streets,  and  that  when  the  Corporation 
adopted  those  streets  and  instituted  proceed- 
ings for  opening  the  same  according  to  law, 
the  former  proprietor  was  not  entitled  to  com- 
pensation for  anything  but  the  naked  fee,  sub- 
ject to  the  easement  and,  therefore,  that  the 
compensation  should  be  nominal.  The  reason- 
ing of  Mr.  J.  Platt  in  Underwood  v.  Stuyveaant, 
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492*]  19  Johns.,  *186,  was  applicable  to  that 
case  and  is  applicable  here.  He  held  the  im 
plied  contract  to  be  this  :  "I  engage  to  give 
the  ground  for  the  streets  according  to  the 
map,  upon  condition  that  the  Corporation  shall 
ratify  it."  In  the  case  of  Seventeenth  St.,  it 
distinctly  appeared  that  an  enhanced  price  was 
given  for  the  lots,  in  consideration  of  the  ap- 
propriation of  the  streets,  as  laid  down  upon 
the  map,  to  the  public  use  as  streets.  Although 
the  fact  does  not  appear  in  this  case  that  an  en- 
hanced price  was  given  to  the  estate  of  Mrs. 
De  Peyster  in  consequence  of  a  similar  appro- 
priation, yet  the  court  are  at  liberty  to  assume 
that  such  was  the  fact,  from  the  known  gener- 
al practice  in  similar  cases. 

The  next  case  in  the  order  of  time,  which 
came  before  the  court,  was  Lewis  St.,  2  Wend., 
472.  The  case  of  Seventeenth  St.  was  distin- 
guishable from  Mercer  St.,  inasmuch  as  the 
purchasers  had  no  access  to  their  lots  but 
through  Seventeenth  St.,  whereas  the  pur- 
chasers in  Mercer  St.  had  access  through 
Broadway.  Lewis  St. ,  in  that  particular,  was 
precisely  like  Mercer  St.  It  became  necessa- 
ry, therefore,  to  overrule  the  case  of  Mercer 
St. ,  and  it  was  overruled  and  declared  to  have 
been  incorrectly  decided.  In  that  case  the 
principle  was  established,  that  in  the  City  of 
N.  Y.  the  purchasers  of  lots  bounded  upon 
streets  not  yet  opened,  are  not  subject  to  any 
assessment  for  opening  such  streets,  to  pay  the 
owner  for  the  value  of  the  land,  the  presump- 
tion being  that  an  enhanced  price  was  paid  for 
the  lots,  in  consideration  of  being  upon  a 
street  or  streets. 

The  same  question,  with  others,  was  again 
presented  in  the  matter  of  Ridge  and  Attorney 
Sts.,  8  Wend.,  85.  This  court  adhered  to  its 
former  decisions  in  Seventeenth  and  Lewis  Sts. 
A  writ  of  error  was  brought  to  the  Court  of 
Errors,  when  the  decision  of  this  court  was  af- 
firmed. His  Honor,  the  Chancellor,  in  a  learned 
opinion,  supported  the  decision  of  this  court, 
and  presented  some  other  views  of  the  ques- 
tion as  connected  with  the  principles  of  equity. 

Upon  authority,  therefore,  this  point  is  at 
rest. 

2.  I  proceed  to  inquire  whether  a  release  of 
the  easement  by  the  owners  of  certain  lots 
fronting  on  Fifth  St.,  discharges  the  land  in 
question  from  the  easement. 
493*]  *The  answer  to  this  question  prob- 
ably depends  on  another,  and  that  is,  whether 
the  releasors  are  the  only  persons  having  an  in- 
terest in  this  easement  or  right  of  way.  In  the 
matter  of  Lewis  St.,  we  adverted  to  the  fact 
that  the  whole  or  a  great  part  of  the  Island  of 
N.  Y.  was  laid  out  into  avenues  and  streets, 
which  are  designated  upon  a  map  of  the  city, 
though  not  actually  opened.  A  number  of  these 
streets  may  be  laid  out  over  the  lands  of  the 
same  proprietor,  as  was  the  fact  in  relation  to 
the  estate  of  Mrs.  De  Peyster.  If  the  streets 
are  opened  by  legal  proceedings,  before  the 
sale  of  any  of  the  lots,  the  owner  of  the  tract 
of  land  must  necessarily  make  the  street  at  his 
own  expense.  If  the  Commissioners  go  through 
the  ceremony  of  estimating  the  value  of  the 
land,  and  allowing  it  to  the  owner  for  damage, 
they  must  assess  the  same  sum  for  benefit 
upon  the  same  person,  as  owner  of  the  adjoin- 
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ing  lots,  together  with  the  expense  of  making 
the  street.  If  the  owner  sells  the  lots,  he  sells 
them  with  all  the  privileges  and  advantages 
appurtenant  to  them — one  of  which  is,  that  the 
street  shall  be  opened  without  paying  for  the 
land  taken  for  the  street,  and  receives  an  en- 
hanced price;  and  this  benefit,  I  apprehend,  is 
common  to  every  purchaser  from  such  pro- 
prietor, whether  his  lot  fronts  on  the  particu- 
lar street  or  not.  The  purchaser  of  every  lot 
gives  an  enhanced  price,  in  consequence  not 
only  of  having  a  street  adjacent  to  his  own  lot, 
but  of  having  a  number  of  streets  in  the  vicin- 
ity of  his  lot,  according  to  the  plan  or  map  by 
which  he  purchased;  and  if  no  other  map  is 
used  to  designate  the  lots  sold,  the  Commis- 
sioners' map  must  control  and  be  considered  as 
referred  to  in  the  conveyance. 

If  a  proprietor,  therefore,  sells  a  single  lot, 
he  adopts  the  map,  and  thereby  makes  an  ap- 
propriation or  dedication  to  public  use  of  the 
ground  laid  out  as  streets.  I  have  before  re- 
marked, that  if  he  makes  no  sales  of  lots,  the 
operation  of  the  statute,  by  compelling  him  to 
make  the  street,  produces,  in  effect,  the  same 
thing,  to  wit: .an  appropriation  or  dedication 
to  the  public,  of  the  ground  called  streets  upon 
the  Commissioners'  map.  The  result,  there- 
fore, is,  that  whether  the  proprietor  sells  the 
lots  or  not,  the  grounds  laid  out  as  streets  are 
dedicated  to  public  use;  all  the  grantees  from 
the  same  proprietor  *have  an  interest  [*494 
in  all  the  streets  laid  down  upon  the  tract  of 
land  owned  by  such  proprietor.  In  truth,  every 
person  liable  to  be  assessed  may  be  said  in  one 
sense  to  have  an  interest  in  such  dedication. 
In  the  case  of  Livingston  v.  Mayor  of  N.  Y., 
the  Chancellor  has  taken  a  very  proper  distinc- 
tion between  grants  of  property  in  the  country 
and  of  city  lots.  The  rules  of  law  applicable 
to  the  former  are  not  so  to  the  latter.  It  was 
the  application  of  the  general  doctrine  of  a 
right  of  way  as  it  exists  in  the  country,  which 
led  to  the  error  in  the  Mercer  St.  case,  whereas 
we  are  now  convinced  that  the  true  rule  as  to 
city  lots  is,  that  the  purchaser  of  any  lot  upon 
any  given  plot  belonging  to  the  same  propri- 
etor, exempts  such  purchaser  from  assessments 
to  pay  for  any  street  laid  down  upon  the  lands 
of  such  proprietor.  The  recognition  of  the 
plan,  laying  out  his  ground  into  streets,  is  a 
dedication  of  the  streets  to  be  taken  for  public 
use  whenever  the  Corporation  shall  think  prop- 
er to  open  them.  In  all  such  cases  the  pro- 
prietor of  land  receives  compensation  for  the 
streets,  in  the  enhanced  price  which  he  receives 
for  the  lots.  It  follows  from  these  premises, 
that  the  persons  who  executed  the  releases  in 
this  case  were  not  the  only  persons  interested 
in  the  street  in  question;  and  it  also  follows, 
that  there  had  been  a  dedication  to  the  public 
of  Fifth  St.,  to  be  taken  without  compensation 
for  the  right  of  way,  whenever  the  Corpora- 
tion choose  to  open  it. 

Upon  these  grounds,  we  are  of  opinion,  that 
the  report  of  the  Commissioners  must  be  af- 
firmed. 

The  cause  was  argued  here  by, 

Messrs.  J.  A.  Lett  and  H.  W.  Warner, 
for  plaintiff  in  error. 

Messrs.  R.  Emmett  and  D.  Selden,  for 
defendants  in  error. 

WEND.  11 


18:33 


WTMAN  v.  MAYOB  OF  N.  Y. 


494 


Points  on  the  part  of  the  Plaintiff  in  Error. 

1.  The  Acts  of  the  Legislature  of  the  State 
of  N.  Y.,  under  color  of  which  the  proceed- 
ings for  opening  Fifth  St.  in  the  City  of  N.  Y. 
have  taken  place,  are  contrary  to  the  Constitu- 
495*]  tion  *of  this  State  and  of  the  U.  8., 
and,  therefore,  void. 

2.  The   presumption  that    "an    enhanced 
price  "  was  paid  to  the  executors  of  Mrs.  De 
Peyster  for  the  Whittetnore  lot,  in  considera- 
tion of  its  being  situated  on  Fifth  St.,  is  fully 
rebutted  by  the  evidence. 

3.  If  it  were  admitted  that  Whittemore,  by 
the  executors'  deed  in  his  favor,  acquired  a 
right  of  way  over  the  ground  assigned  for 
Fifth  St.  by  the  public  map,  yet  that  right  was 
extinguished  by  Dean  and  De  Peyster's  release. 

4.  The  doctrine  of  the  cases  of  Lewis  St.  and 
Ridge  and  Attorney  Sts.  ought  not  to  be  ex- 
tended. 

5.  The  opinion  of  the  court  below  is  errone- 
ous, in  supposing  that  the  right  of  way,  if  any, 
created  by  the  Whittemore  deed,  was  one  in 
which  other  persons  than  Whittemore  and  his 
assigns  could  have  any  leg^al  interest. 

6.  That  opinion  is  again  erroneous  in  sup- 
posing that  the  executors  of  Mrs.  De  Peyster, 
either  by  the  deed  to  Whittemore  or  otherwise, 
made  a  gratuitous  dedication  of  the  ground  in 
Fifth  St.  to  public  use,  so  as  to  deprive  the  es- 
tate and  its  grantees  of  their  right  to  full  com- 
pensation, in  the  event  of  the  street  being  after- 
wards opened. 

7.  The  plaintiff  in  error  purchased  on  the 
faith  of  the  law  as  it  then  stood,  and  he  ought 
not  to  be  prejudiced  by  the  retrospective  ap- 
plication of  a  new  rule  of  law  subsequently  in- 
troduced,  and  which  for  practical  purposes 
had  no  previous  existence. 

Points  on  the  part  of  the  Defendants  in  Error. 

1.  The  appropriation  of  Fifth  St.  by  Mrs.  De 
Peyster,  precluded  her  executors  from  selling 
or  disposing  of  the  land,  contrary  to  the  map. 

2.  The  defendants  or  the  public  never  waived 
their  right  to  Fifth  St.,  by  any  act;  and  could 
not  waive  such  right  so  as  to  expose  the  grant- 
ees of  the  adjoining  lots  to  a  liability  to  pay  for 
the  land  taken  for  the  street. 

3.  The  defendants  duly  laid  out  Fifth  St.  in 
1817,  and  any  appropriation  of  the  ground  for 
such  street,  made  subsequently,  was  legal  and 
binding. 

49O*J  *4.  The  purchases  and  sales  by  other 
persons  in  the  vicinity,  in  reference  to  such  ap- 
propriation, became  and  are  binding  upon  the 
estate  of  Mrs.  De  Peyster,  and  the  rights  of 
such  persons  will  be  protected  by  the  court. 

5.  The  repurchase  of  the  lot  at  the  S.  W. 
corner  of  Fifth  St.  and  Broadway,  being  pen- 
dente  lite,  cannot  affect  this  question;  and  even 
if  it  had  been  previous  to  the  proceedings  in 
this  case,  it  would  not  have  regained  the  street 
to  the  executors  of  Mrs.  De  Peyster,  it  having 
been  appropriated  by  herself,  and  other  sales 
and  purchases  having  been  made,  founded  upon 
such  appropriation. 

6.  The  selling  of  lots  in  Broadway,  Mercer 
St.,  Wooster  St.  and  Fifth  St.  in  reference  to 
the  maps,  confered  on  each  of  the  purchasers 
a  right  to  have  the  said  streets  opened  through 
Mrs.  De  Peyster's  property,  free  of  expense. 
WEND.  11. 


The  following  opinions  were  delivered  in 
this  court: 

By  the  Chancellor.  The  object  of  the  writ 
of  error  in  this  case  is  to  set  aside  the  proceed- 
ings of  the  justices  of  the  Supreme  Court,  con- 
firming the  report  of  the  Commissioners  of  Es- 
timate and  Assessment  upon  the  opening  of 
Fifth  St.,  in  the  City  of  N.  Y.,  from  Broad- 
way to  Mercer  St., on  the  ground  that  the  Com- 
missioners had  adopted  and  erroneous  prin- 
ciple, in  not  allowing  the  plaintiff  in  error  the 
full  value  of  the  lands  covered  by  the  street. 
Wyman  purchased  of  the  executors  and  trust- 
ees of  Mrs.  De  Peyster,  after  the  deeds  to 
Whittemore  had  been  recorded.  He  is,  there- 
fore, chargeable  with  notice  of  the  rights  which 
had  been  acquired  under  those  deeds,  and  with 
notice  of  the  contents  of  the  map  of  the  estate 
of  Mrs.  De  Peyster,  referred  to  in  the  deeds. 
His  right  to  claim  compensation  for  the  land 
lying  in  the  street  is,  consequently,  the  same, 
and  no  greater  than  the  right  of  the  executors 
and  trustees  would  have  been  if  he  had  not 
purchased  from  them. 

The  assessment  of  damages,  in  these  street 
cases,  must,  necessarily  be  made  in  reference 
to  the  rights  of  the  parties  as  they  exist  at  the 
time  when  the  report  of  the  Commissioners  is 
deposited  in  the  clerk's  office  for  inspection, 
and  notice  *of  such  deposit  given  ac-  [*497 
cording  to  law.  The  object  of  the  second  re- 
port is,  not  to  make  a  new  assessment,  in  refer- 
ence to  newly  acquired  rights ;  but  if  objec- 
tions to  the  first  report  are  made,  the  Com- 
missioners are  to  review  their  assessment,  for 
the  purpose  of  ascertaining  whether  they  have 
made  any  mistake.  If  they  are  satisfied  there 
was  no  error  in  the  first  report,  they  are  not 
obliged  to  make  a  new  assessment,  upon  dif- 
ferent principles,  because  some  of  the  parties 
interested  have,  by  subsequent  conveyances  or 
releases,  changed  their  rights.  The  most  that 
the  Commissioners  could  be  justified  in  doing 
in  this  case,  if  the  rights  of  the  parties  were  in 
fact  changed  by  the  release  from  Dean  and  De 
Peyster  to  Wyman  and  the  others,  would  have 
been  in  their  second  report  to  have  allowed 
damages  to  Wyman,  to  be  paid  by  an  assess- 
ment of  the  same  amount  upon  the  lot  belong- 
ing to  the  persons  who  executed  the  release. 
The  power  of  the  Commissioners  to  change  the 
assessment,  however,  even  to  that  extent,  is  at 
least  doubtful;  and  in  this  case  it  could  not 
have  been  done, because  there  were  mortgagees, 
interested  in  lot  No.  7,  who  did  not  join  the 
release,  and  the  value  of  the  lot  over  and  above 
the  assessment  might  not  have  been  sufficient 
to  pay  off  the  mortgages.  I  apprehend,  how- 
ever, that  the  rights  of  Wyman  were  not 
changed  by  the  release.  If  no  person  but  the 
owners  of  lots  fronting  on  a  street  could  be 
benefited  by  the  opening  of  the  street,  or  in- 
jured by  shutting  it  up,  the  principle  contend- 
ed for  by  the  plaintiff  in  error  might  be  correct; 
unless,  indeed,  the  laying  out  of  a  town  plot 
and  selling  lots  in  reference  thereto,  should  of 
itself  be  deemed  a  conclusive  act  of  dedication 
to  the  public  of  the  streets  and  avenues  laid 
down  upon  such  plot.  Cincinnati  v.  White,  6 
Pet.,  431.  But  be  that  as  it  may,  it  is  an  in- 
disputable fact  that  the  value  of  city  lots  is 
enhanced  by  the  opening  of  streets,  avenues, 
and  public  squares  in  the  vicinity  of  such  lots, 
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although  the  lots  do  not  bound  upon  such 
street,  avenue,  or  public  square.  The  pre- 
sumption, therefore,  that  the  vendor  of  city 
property  who  sells  the  same  as  bounded  by 
streets  or  avenues  of  particular  dimensions,  or 
who  sells  in  reference  to  a  map  or  town  plot, 
498*]  on  which  streets,  etc. ,  are  laid  *down 
as  being  in  the  vicinity  of  the  lots  sold,  obtains 
an  enhanced  value  therefor,  and  impliedly 
grants  the  right  or  privilege  to  the  purchaser 
of  having  such  streets,  etc.,  is  a  presumption 
of  law,  arising  from  the  nature  of  the  property 
and  from  the  conveyance,  and  cannot  be  con- 
tradicted by  parol  prool.  If  the  conveyance 
itself  bounds  the  lot  upon  a  street  of  a  particu- 
lar width,  or  as  lying  within  a  certain  distance 
from  the  street,  the  dimensions  and  locality  of 
which  are  described  with  sufficient  certainty 
in  the  deed,  and  the  grantor  is  the  owner  of 
the  land  upon  which  the  supposed  street  is 
located,  the  grant  of  the  privilege  of  such  a 
street  may  well  be  implied.  A  similar  impli- 
cation arises  when  a  conveyance  is  made  with 
reference  to  a  map  or  town  plot  on  which  the 
streets  are  laid  down.  In  the  case  now  under 
consideration  the  devise  of  the  two  southerly 
lots  of  the  block  to  Mrs.  Champlin  was  made 
with  reference  to  the  city  map  on  which  Fifth 
St.,  as  well  as  Fourth  St.,  were  laid  down; 
and  the  deeds  to  Whittemore  also  referred  to 
the  map  of  the  estate  of  Mrs.  De  Peyster,  which 
was  made  after  her  death,  and  on  which  the 
streets  were  laid  down  in  conformity  to  the 
city  map.  The  executors  and  trustees  had  a 
right  to  sell  and  dispose  of  the  whole  property, 
including  the  land  covered  by  the  streets,  in 
such  manner  as  they  should  think  advisable. 
They  had, therefore, the  power  to  lay  it  out  into 
blocks  and  lots,  and  to  sell  it  as  city  property, 
with  the  privilege  of  streets  appurtenant  there- 
to, as  easements  or  urban  servitudes.  Many 
persons,  other  than  those  from  whom  the  re- 
lease was  obtained,  had,  therefore,  the  right  to 
insist  upon  having  this  street  opened  whenever 
the  Corporation  should  think  proper  to  allow 
the  same  to  be  done;  and  the  value  of  the  land 
to  the  owner  of  the  fee  was  merely  nominal, 
notwithstanding  the  release. 

For  these  reasons  I  think  this  case  is  not  dis- 
tinguishable from  that  of  Livingston  v.  Mayor 
ofN.  T.,  8  Wend.,  85.  decided  by  this  court  in 
Dec.,  1831;  and  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 
499*1  *By  Senator  Sherman.  About  the 
time  of  the  aecision  of  the  Supreme  Court  ef 
this  State  in  the  case  of  Mercer  St.,  4  Cow., 
542,  the  executors  of  Mrs.  De  Peyster  being 
disposed  probably  to  avail  themselves  of  the 
benefit  of  that  decision,  put  up  for  sale  at  pub- 
lic auction,  amongst  others,  the  lot  purchased 
by  the  plaintiff  in  error.  What  the  object  of 
the  plaintiff  in  error  was  in  buying  a  lot  lying 
within  the  established  limits  of  a  street,  on 
which  no  permanent  improvements  could  be 
made  or  buildings  erected,  does  not  appear.  It 
might  have  been  an  expectation  of  obtaining, 
by  the  rise  of  property,  a  greater  amount  in 
damages  than  he  paia  for  the  same,  whenever 
the  street  should  be  opened. 

It  is  contended  on  the  part  of  the  appellant, 
that  this  case  is  distinguishable  from  the  case 
of  Ridge  and  Attorney  8te.,  8  Wend.,  85,  de- 
cided in  this  court,  and  the  case  of  Lewis  and 
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Seventeenth  Sis.,  1  Wend.,  262,  and  2  Id.,  472, 
decided  in  the  Supreme  Court,  in  the  follow- 
ing particulars:  1.  That  Fifth  St.had  not  been 
traveled  as  a  public  thoroughfare  for  any  giv- 
en number  of  years,  so  as  to  warrant  the  pre- 
sumption that  the  ground  had  been  abandoned 
by  the  owner.  2.  That  no  enhanced  price  had 
been  paid  for  the  lots  fronting  on  the  same,  in 
consideration  of  its  being  opened  free  of  ex- 
pense ;  and  3.  That  if  the  lot  was  sold  subject 
to  an  eas.ement  or  right  of  way,  the  same  was 
released  by  the  deed  set  forth  in  the  case, 
signed  by  Dean,  De  Peyster  and  Champlin. 

As  to  the  first  ground.  It  is  true  that  it  does 
not  appear  that  Fifth  St.  had  been  used  as  a 
public  thoroughfare  £pr  any  definite  time;  but 
it  was  open  for  public  use  in  1830,  before  it 
was  taken  by  the  Commissioners.  It  was  not 
traveled,  I  presume,  on  account  of  the  uneven 
surface  of  the  ground,  as  stated  in  argument, 
except  by  foot  passengers.  As  to  the  cases  of 
Ridge  and  Attorney  Sts.,  and  Seventeenth  St.,  it 
will  be  found,  as  I  apprehend,  that  neither  of 
those  cases  were  decided  on  the  ground  of 
lapse  of  time.  Although, in  the  first  mentioned 
case,  such  a  dedication  might  have  been  pre- 
sumed, there  were  other  circumstances  suffi- 
cient to  justify  the  application  of  the  principle 
of  an  immediate  dedication.  Had  Mr.  Living- 
ston, in  the  case  of  Ridge  and  Attorney  Stg.,or 
had  Mrs.  De  Peyster,  in  this  case.thrown  open 
the  streets  to  the  *public  without  selling  [*5OO 
off  lots  fronting  on  the  same,  then  lapse  of 
time,  I  apprehend,  would  have  been  the  prop- 
er inquiry,  viz. :  whether  the  streets  had  been 
used  as  thoroughfares  for  a  sufficient  length  of 
time  to  presume  an  abandonment  by  the  own- 
ers ;  for,  after  such  usage  by  the  public,  indi- 
vidual rights  may  be  acquired,  improvements 
made,  and  interests  transferred, in  reference  to 
such  thoroughfares  ;  and  it  would  be  a  viola- 
tion of  good  faith  for  the  owner,  under  such 
circumstances,  to  close  them.  But.in  the  view 
I  have  taken  of  this  point,  it  is  not  important 
whether  the  street  had  been  traveled  for  any 
given  length  of  time  or  not.  I  consider  the  pres- 
ent case  of  Fifth  St.as  resting  on  the  principle 
of  immediate  dedication. 

Where  a  man  lays  out  his  ground  into  lots, 
and  sells  and  conveys  the  same  fronting  on  or 
bounded  by  streets,  so  laid  out  through  the 
same,  the  easement  or  right  of  way  over  such 
streets  passes  as  appurtenant  to  the  grant,  and 
vests  in  the  grantees  in  common  with  the  pub- 
lic. Such  circumstances  are,  per  &e,  an  imme- 
diate dedication  of  the  streets,  unless, as  in  the 
case  of  Underwood  v.Stuyvesant.lQ  Johns., 186, 
the  streets  laid  out  depend  on  a  contingency 
or  are  contrary  to  some  local  law.  The  grantor 
cannot  sell  or  dispose  of  the  ground,  or  use  it 
for  any  other  purpose  ;  he  has  no  individual 
interest  remaining,  except  the  nominal  fee  in 
front  of  his  adjoining  ground  not  disposed  of. 

The  Island  of  N.  Y.,  as  is  well  known,  has 
been  surveyed  and  laid  out  into  avenues  and 
cross  streets,  under  and  by  virtue  of  an  Act  of 
the  Legislature;  a  map  of  which  was  made  by 
the  State  Commissioners,  adopted  by  the  Cor- 
poration of  the  city,  and  put  on  file.  To  in- 
sure uniformity  and  prevent  the  confusion  of 
a  variety  of  plans,  narrow  streets  and  frequent 
alterations,  the  Corporation  as  well  as  individ- 
uals are  prohibited  from  laying  out  or  opening 
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any  other  streets  than  those  on  the  general  map. 
Fifth  St.  in  question  is  one  of  the  streets  con- 
tained in  the  general  survey  ;  and  the  map,  or 
a  copy  of  that  section  including  her  ground, is 
referred  to  in  the  will  of  Mrs.  De  Peyster.  By 
this  will  she  devises  certain  lota  to  Mrs.Champ- 
lin,  recognizing  Fifth  St.;  and  her  executors, 
in  carrying  her  will  into  effect,  sold  and  con- 
5Ol*Jveyed  lots,  and  *bounded  the  purchas- 
ers in  their  deeds  by  the  same  street,  and  by 
other  streets  marked  out  on  the  map.  Thus 
the  map  was  recognized  as  her  own — and  it  be- 
comes, by  reference  in  the  deeds.a  part  of  the 
conveyance.  These  circumstances  bring  Fifth 
St.  within  the  principle  of  former  decisions, 
and  make  it  a  dedicated  street  by  the  original 
owner  of  the  ground;  afld  this.in  my  opinion, 
is  in  accordance  with  the  intention  of  Mrs.De 
Peyster,  as  she  appears  to  have  made  no  spe- 
cific disposition  of  the  ground  within  the  lim- 
its of  the  street  to  any  one.  It  is,  therefore, 
reasonable  to  suppose  that  she  left  it  for  the 
use  of  the  grantees  of  the  lots,  in  common  with 
the  public.  The  owner  of  ground  in  the  City 
of  N.  Y.,  is  often  benefited  by  this  course  of 
proceeding,  in  preference  to  having  the  ground 
taken  by  Commissioners  of  Estimate  and  As- 
sessment; for.although  they  would  be  obliged 
by  the  law  under  which  they  act.to  allow  dam- 
ages to  the  full  value  of  the  ground  taken,  it 
would  be  their  duty  to  assess  them  back  upon 
the  adjoining  ground  of  the  owner  and  others 
benefited.  And  where  the  street  to  be  opened 
is  situated  above  the  line  of  the  State  Commis- 
sioners, and  the  owner's  ground  extends  be- 
yond half  blocks  each  way,  he  would  have  to 
bear  the  whole  amount  of  the  assessment.  The 
damage  and  benefit  being  equal.his  loss  would 
be  the  costs  and  expenses  of  the  Commission- 
ers' proceedings. 

The  principles  of  law  in  relation  to  opening 
streets  in  the  City  of  N.  Y.  having  been  re- 
cently adjudicated  in  this  court,  and  so  clear- 
ly and  correctly  illustrated  by  the  Chief  Justice 
of  the  Supreme  Court  in  the  case  of  Lewis  and 
Seventeenth  Sis.,  I  consider  it  unnecessary  to 
refer  to  many  authorities  on  the  subject.  I 
will  only  advert  to  one  case  lately  decided  in 
the  Supreme  Court  of  the  U.  S.  Cincinnati  v. 
White,  6  Pet.,  432.  This  case  and  the  case  of 
Ridge  and  Attorney  Sts. ,  presented  the  coinci- 
dence of  two  cases  depending  at  the  same  time 
in  different  anddistant  tribunals, involving  the 
same  question,  and  resulting  in  the  same  de- 
cision. It  is  the  most  recent  case  reported,  in 
which  the  doctrine  of  dedication  of  streets  and 
public  squares  is  ably  and  fully  discussed.  The 
5O2*]  court  say  :  "Dedications  *must  be 
considered  in  reference  to  the  use  for  which 
they  are  made  ;  and  in  a  town  or  city,  streets 
require  a  more  enlarged  right  over  the  ground, 
to  carry  into  effect  the  purposes  intended, than 
may  be  necessary  for  highways  in  the  coun- 
try." "  Dedications  do  not  always  rest  upon 
length  of  possession,  for  in  the  case  3  Bing., 
447,  the  question  left  to  the  jury  was, whether 
the  thoroughfare  had  been  used,  with  the  as- 
sent of  the  owners  of  the  soil, and  not  for  what 
length  of  time.  A  parol  dedication  is  good 
and,  generally,  the  only  one  made  ;  and  al- 
though there  is  no  grantee  to  take,  it  vests  in 
the  public,  and  is  different  from  ordinary 
grants,  and  is  construed  upon  principles  to 
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suit  the  nature  of  the  case;  they  are  similar  to 
a  case  where  a  man  lays  out  a  street  or  high- 
way over  his  own  land,  where  there  is  no  grant- 
ee of  the  easement,  yet  it  takes  effect  as  a  grant 
to  the  public  use,  who  have  the  right  of  pas- 
sage through,  not  the  absolute  property."  The 
fee,  as  appears  to  be  well  settled,  remains  in 
the  owner  of  the  soil,  or  the  owners  on  each 
side  ad  JUum  vice,  to  whom  the  original  own- 
er may  have  passed  the  freehold.  The  fee 
of  the  road  passes  to  the  successive  owners 
of  the  lots  in  fee,  fronting  on  the  street  or 
road,  as  appurtenant  to  their  grants,  and 
necessary  to  the  enjoyment  of  the  freehold. 
1  Burr.,  145;  2  Cow.,  705;  15  Johns.,  447  ; 
6  Mass.,  454  ;  3  Mas.,  280  ;  1  Day,  103.  But 
the  easement  or  right  of  way  always  re- 
mains in  the  public.  On  the  first  point,there- 
f ore,  I  am  of  opinion  that  there  was  an  imme 
diate  dedication  of  Fifth  St.,  and  that  lapse  of 
time  was  not  necessary  to  be  shown  in  a  case 
of  this  kind. 

Second.  It  does  not  appear  that  there  was  an 
enhanced  price  eo  nomine  paid  for  the  lots,  in 
consideration  of  the  easement ;  but  it  cannot, 

I  think,  be  doubted  that  Mrs.  De  Peyster  re- 
ceived indirectly  an  enhanced  price  for  her  lota, 
and  was  thereby  compensated  for  the  ground 
of  Fifth  St.  It  was  the  street  that  gave  a  char- 
acter and  recommendation  to  the  lots,  and  en- 
hanced the  value  of  the  adjoining  property. 
This  is  the  natural  consequence  of  opening 
streets  in  the  vicinity  of  a  city,  where  popula- 
tion is  increasing  and  constantly  extending  it- 
self over  a  greater  space  of  territory.     But  I  do 
not  view  this  point  as  important  in  the  decision 
of  this  case,  as  I  *cannot  see  how  it  can  [*5O3 
have  any  particular  bearing  on  the  principle  of 
dedication. 

Third.  If  there  was  a  dedication  of  the 
ground  of  Fifth  St.,  which  I  apprehend  has 
been  shown,  can  the  release  of  Dean  and  De 
Peyster  have  any  bearing  or  effect  upon  the 
case  ?  I  apprehend  not.  In  whom  did  the 
right  of  way  vest  ?  In  the  public,  if  in  any 
one  ;  and  if  so,  it  is  not, I  apprehend, a  subject 
of  individual  release.  The  judge  of  the  Su- 
preme Court  who  delivered  the  opinion  in  this 
case,  very  properly  asks,  are  the  releasors  the 
only  persons  who  have  an  interest  in  the  ease- 
ment ?  According  to  the  decision  of  the  U. 
S.  Court  in  Peters,  above  referred  to,  the  whole 
public  have  an  interest  in  it,  and  the  persons 
who  signed  the  release  had  no  other  than  an 
interest  in  common  with  every  other  individ- 
ual. This  being  the  case,  as  I  apprehend  it, 
the  release  I  consider  inoperative. 

I  am,  therefore,  of  opinion  that  there  was  a 
dedication  of  the  right  of  way  through  Fifth 
St.,  and  that  such  dedication  was  immediate  ; 
that  the  appellant  bought  the  lot  in  question 
subject  to  such  right  of  way  ;  that  the  same 
not  released  ;  and  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

The  Court  being  unanimously  of  the  opin- 
ion that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed, if  was  accordingly  affirmed. 

Di8tinguiflhed-48  How.  Pr..  19. 

Cited  In— 17  Wend..  661 ;  18  Wend..  411 ;  19  Wend.. 
129 ;  20  Wend.,  116;  22  Wend..  436,  473;  5  Denio,  19  ;  9 
N.  Y.,  256  ;  23  N.  Y..  64,  67 :  27  N.  Y.,  201:  85  N.  Y..20; 
90  N.  Y.,  145;  4  Hun,  498;  27  Hun,  442;  29  Hun,  3*5; 
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5O4*]    *DRIGGS  v.  ROCKWELL. 

Note  Assigned  after  Maturity,  is  Subject  to  Set  Off 
against  Assignor — Parties — Revised  Statutes — 
Pleading — Practice. 

In  an  action  upon  a  negotiable  promissory  note 
assigned  after  maturity,  a  set-off  to  the  amount  of 
the  plaintiff's  debt  may  be  made  of  a  demand  exist- 
ing against  the  assignor,  provided  it  be  such  as 
might  have  been  set  off  against  the  assignor  while 
the  note  belonged  to  him ;  or  if  the  suit  be  in  the 


contract  upon  which  the  suit  is  founded,  so  much 
of  a  demand  existing  against  the  party  whom  the 
plaintiff  represents,  or  for  whose  benefit  the  action 
is  brought,  may  be  set  off  as  will  satisfy  the  plaint- 
iff's debt ;  and  such  right  of  set  off  existed  as  weL 
before  as  since  the  Revision  of  1830. 

Where  a  declaration  contains  two  counts  for  the 
same  cause  of  action,  and  the  defendant  pleads  the 
general  issue  to  both  counts,  and  a  special  plea  in 
bar  of  the  first  count,  and  the  plaintiff  on  the  trial 
proves  only  one  cause  of  action,  which  is  covered 
by  the  first  count  and  the  special  plea  in  bar,  he  can- 
not abandon  the  first  count  and  resort  to  the  second, 
which  is  not  covered  by  the  special  plea,  so  as  to 
avoid  the  effect  of  that  plea ;  but  to  avail  himself 
of  this  rule,  the  defendant  must  take  the  objection 
at  the  trial,  and  will  not  be  allowed  to  rely  upon  it 
upon  a  writ  of  error,  unless  presented  by  a  bill  of 
exceptions. 

Citations— 1  Chit,  PL,  6,  Am.  ed.,  447 ;  Wend.,  346, 
351 ;  9  Cow.,  295  ;  10  Wend.,  85. 

ERROR  from  the  Supreme  Court.  Rockwell 
sued  Driggs  in  the  Supreme  Court,  and 
declared  against  him  in  two  counts  :  1.  As  the 
holder  of  a  promissory  note  made  by  Driggs 
May  26,  1828,  for  $342,  payable  to  Virgil  Dra- 
per or  bearer  on  demand, transferred  by  Draper 
to  the  plaintiff  ;  and  2.  For  goods  sold  and  de- 
livered, and  for  moneys  lent,  paid,  laid  out  and 
expended,  and  had  and  received.  The  defend- 
ant pleaded  the  general  issue  to  the  whole  dec- 
laration, and  a  special  plea  in  bar  to  the  first 
count  of  the  declaration,  and  attached  a  notice 
that  on  the  trial  of  the  cause  he  would  prove 
that  the  note  declared  on  was  transferred  by 
Draper  to  the  plaintiff  long  after  it  became  due, 
and  that  Draper,  at  the  commencement  of  the 
suit,  was  indebted  to  the  defendant  in  large 
sums  of  money  on  contract,  etc.  To  the  spe- 
cial plea  the  plaintiff  demurred,  and  the  de- 
fendant joined  in  demurrer.  The  plaintiff  pro- 
ceeded to  the  trial  of  the  cause  on  the  issue  of 
fact  on  a  general  venire,  and  not  a  venire  tarn 
quam,  and  proved  the  note  declared  on,  but 
gave  no  evidence  of  any  other  cause  of  action. 
The  defendant  offered  to  prove  by  the  attorney 
5O5*]  for  *the  plaintiff  that  the  note  declared 
on  was,  after  maturity,  placed  in  his  hands  by 
Draper  for  collection.  The  attorney  stated 
that  he  never  saw  the  note  until  it  was  brought 
to  him  to  be  prosecuted,  and  knew  nothing  in 
respect  to  it,  but  what  was  communicated  to 
him  as  counsel,  and  claimed  to  be  privileged 
from  being  inquired  of  in  the  matter,  and  the 
circuit  judge  ruled  that  he  was  not  bound  to 

NOTE.—  Negotiable  paper  —Assignment  of.  after 
maturity— lliaht*  of  Meter- For  a  full  discussion.see 
Johnson  v.  Bioodjrood,  1  Johns.  Cas.,  61,  note. 
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testify.     Draper  being  then  called  by  the  de- 
fendant, testified  that  he  transferred  the  note 
to  the  plaintiff  in  the  latter  part  of  July,  1828, 
to  apply,  when  collected,  on  a  bond  and  mort- 
gage given  by  him  to  the  plaintiff  ;  that  he, the 
witness,  lodged  the  note  in  the  hands  of  the 
attorney  for  collection,  and  the  plaintiff  had 
never  seen  the  note,  given  no  direction  about 
it,  and  taken  no  part  in  the  management  of  the 
suit.     The  defendant  then  offered  to  produce 
evidence  of  the  set-off  which  he  claimed  to 
have  against  Draper,  to  which  the  plaintiff  ob- 
jected, contending  that  a  set-off  was  not  ad- 
missible, except  against  the  party  to  the  record, 
and  was  not  allowable  in  this  case,  although 
the  note  was  transferred  after  it  became  d  ue. 
The  judge  rejected  thf  evidence  for  the  reasons 
suggested  by  the  plaintiff,  and  the  jury  found 
a  verdict  for  the  plaintiff  upon   the  money 
counts,  and  assessed  his  damages,  and  upon 
the  first  count  in  the  declaration,  that  is,  the 
count  upon  the  note,  found  a  verdict  for  the 
defendant.     The  defendant,  having  except  ed 
to  the  decisions  of  the  circuit  judge,  applied  to 
the  Supreme  Court  for  a  new  trial,  which  was 
denied.     The  jud^e  who  announced  the  decis- 
ion of  the  court,  intimating  it  as  his  opinion 
that  the  circuit  judge  erred  in  excusing  the  at- 
torney from  testifying,  but  said  that  he  had 
not  deemed  it  necessary  critically  to  examine 
the  question,  as  the  defense  set  up  was  inad- 
missible under  the  decisions  of  the  Supreme 
Court  in  Wheeler  v.  Raymond,  5  Cow.,  231,  and 
Johnson  v.  Bridge,  6  Id.,  693,  and  the  Supreme 
Court  accordingly    gave    judgment   for    the 
plaintiff.    From  the  record,  it  appears  that  sub- 
sequent to  the  trial,  judgment  was  given  for 
the  defendant  upon  the  demurrer  to  the  special 
plea,  by  the  default  of  the  plaintiff  to  appear 
and  argue.     The  defendant  sued  out  a  writ  of 
error,  and  now  insisted  that  the  judgment  of 
the  Supreme  Court  was  erroneous  :  1.  For  the 
omission  of  *the  plaintiff  below  to  sue  [*5OG 
out  a  venire  tarn  quam;  2.  That  the  circuit 
judge  erred  in  excusing  the  attorney  from  tes- 
tifying ;  3.  That  the  evidence  of  set-off  ought 
to  have  been  received ;  and  4.  That  from  the 
whole  record  it  is  manifest  that  the  defendant 
below  ought  to  have  had  judgment  :  first,  be- 
cause there  was  but  one  cause  of  action  proved 
— to  wit :  the  promissory  note — and  the  de- 
fendant had  a  verdict  in  his  favor  upon  the 
count  setting  forth  the  note  ;  and  second,  that 
the  defendant  had  judgment  upon  the  demur- 
rer to  the  special  plea  interposed  to  the  same 
count. 

The  cause  was  argued  here  by, 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  er- 
or. 

Mr.  S  Stevens,  for  the  defendant  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  first  objection 
on  the  part  of  the  plaintiff  in  error  is,  that  it 
was  erroneous  for  the  plaintiff  in  the  court  be- 
ow  to  go  to  trial  upon  the  issue  of  fact,  pend- 
ng  the  issue  in  law  upon  the  special  plea  to 
he  first  count,  without  awarding  a  venire  tarn 
juam.  This,  at  most,  was  mere  matter  of  form, 
which  would  have  been  amended  of  course,  if 
he  question  had  become  material,  in  the  court 
selow;  but  as  the  verdict  was  for  the  defend- 
ant on  the  first  count,  no  contingent  damages 
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could  be  assessed.  Where  a  declaration  con- 
tains two  counts  for  the  same  cause  of  action, 
and  the  defendant  pleads  the  general  issue,  or 
other  plea  which  is  applicable  to  both  counts, 
and  there  is  also  a  special  plea  in  bar  to  the 
first  count,  if  the  plaintiff  on  the  trial  proves 
but  one  cause  of  action,  which  is  covered  by 
the  first  count  and  the  special  plea  in  bar  to 
the  same,  he  cannot  abandon  the  first  count 
and  go  upon  the  second,  which  is  not  covered 
by  the  special  plea,  so  as  to  avoid  the  effect  of 
that  plea.  1  Chit.  PI.,  6  Am.  ed.,  447.  In  this 
case,  if  the  defendant  wished  to  avail  himself 
of  that  rule  of  law,  he  should  have  made  the 
objection  at  the  trial;  and  if  it  was  overruled, 
5O7*]  he  should  *have  put  it  in  the  form  of 
an  exception,  so  that  the  decision  might  have 
been  reviewed  in  the  ulual  manner.  The  ob- 
jection, therefore,  which  was  raised  by  the 
fourth  point  presented  on  the  argument  of  this 
case,  not  being  made  at  the  circuit  or  in  the 
Supreme  Court,  cannot  now  be  made  available 
to  the  plaintiff  in  error  for  the  purpose  of  re- 
versing this  judgment. 

In  the  case  of  Bridge  v.  Johnson,  5  Wend., 
346,  I  had  occasion  to  examine  the  effect  of 
the  decision  of  this  court  in  Raymond  v.  Wheel- 
er, 9  Cow.,  295;  and  the  conclusion  at  which 
I  then  arrived  was,  that  by  the  law,  as  settled 
by  that  decision,  a  set  off  of  a  demand  against 
the  former  holder  of  a  note,  who  was  neither 
the  plaintiff  on  the  record  or  the  person  for 
whose  benefit  the  suit  was  brought,  could  not 
be  allowed.  The  law  on  this  subject  as  to  all 
future  cases  is  now  settled  by  the  Revised  Stat- 
utes; and  believing  that  we  are  bound  by  the 
former  decision  of  this  court  as  to  cases  which 
occurred  previous  to  1830,  I  cannot  consider 
myself  authorized  to  vote  for  the  reversal  of  a 
judgment  in  opposition  to  that  decision.  The 
maxim,  stare  decisis,  et  non  quitta  monere,  is  to 
a  certain  extent  applicable  to  the  decisions  of 
all  courts,  particularly  of  the  higher  courts  of 
law  and  equity.  But  in  this  court  especially, 
where  nearly  one  fourth  of  its  members  are 
annually  changed,  and  by  popular  elections, 
the  maxim  that  it  is  best  to  adhere  to  our  de- 
cisions, and  not  to  disturb  questions  which 
have  onc-e  been  put  at  rest  here,  should  be  per- 
mitted to  have  its  full  effect.  In  conformity 
with  this  principle,  and  in  accordance  with  the 
decision  of  this  court  in  Raymond  v.  Wheeler, 
I  think  we  ought  to  declare  that  the  defendant 
in  the  court  below  was  not  authorized  to  set 
off  a  demand  against  Draper,  the  original  hold- 
er of  the  note,  unless  the  suit  was  brought  in 
the  name  of  the  plaintiff  below  for  the  benefit 
of  Draper.  • 

The  judge  who  delivered  the  opinion  of  the 
Supreme  Court  in  this  case,  considered  him 
self  bound  by  the  former  decisions  of  that 
court,  that  a  set  off  could  only  be  made  where 
the  demand  which  was  sought  to  be  set  off  ex- 
isted against  the  party  to  the  record  in  whose 
name  the  suit  was  brought.  If  such  was  the 
law,  he  very  properly  concluded  that  the  er- 
5O8*j  ror  of  the  *circuit  judge  in  refusing  to 
compel  the  attorney  of  the  plaintiff  to  give 
evidence  of  a  collateral  fact,  as  to  his  knowl- 
edge of  the  possession  of  the  note  by  Draper 
after  it  became  due,  could  not  prejudice  the 
defendant.  But  I  have  before  had  occasion  to 
express  my  opinion  in  this  court,  that  the  de- 
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fendant  had  a  right  to  set  off  a  demand  against 
the  real  plaintiff  for  whose  benefit  the  suit  was 
brought,  although  he  was  not  the  nominal 
plaintiff  on  record.  I  am  strongly  inclined  to 
the  opinion,  even  from  the  testimony  of  Drap- 
er himself,  that  the  defendant  in  the  court  be- 
low would  have  satisfied  the  jury  that  this  was 
a  case  of  that  kind,  had  he  not  been  precluded 
from  doing  so  by  the  erroneous  decisions  of  the 
judge  at  the  circuit.  By  rejecting  the  testi- 
mony of  Roberts,  the  attorney,  he  compelled 
the  defendant  to  call  Draper  (who  was  deeply 
interested  in  the  carrying  on  the  suit  against 
him),  for  the  purpose  of  establishing  the  fact 
that  the  note  was  in  Draper's  hands  after  it  be- 
came due,  and  at  the  time  it  was  left  for  col- 
lection. By  this  means,  he  was  compelled  to 
call  a  witness  whose  interest  would  have  pre- 
cluded him  from  being  examined  as  a  witness 
for  the  plaintiff;  and  he  was,  of  course,  pre- 
vented from  discrediting  the  witness  before 
the  jury.  Besides,  the  decision  of  the  judge 
that  there  could  be  no  set-off  except  as  against 
the  party  to  the  record,  precluded  the  defend- 
ant from  going  to  the  jury  upon  the  question 
whether  Draper  was  not  the  real  party  who 
was  prosecuting  the  suit  for  his  own  benefit. 
In  this  view  of  the  case,  I  think  justice  to  the 
defendant  in  the  court  below  requires  that  this 
judgment  should  be  reversed,  and  a  venire  de 
nono  awarded. 

By  Senator  Beardsley.  The  facts  dis- 
closed in  the  record  in  this  cause  show,  most 
conclusively,  to  my  mind,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  reversed. 

It  appears  to  me  that  there  never  was  in  fact 
such  a  transfer  of  the  note  as  vested  the  own- 
ership absolutely  in  the  plaintiff.  Virgil  Drap - 
er,  the  payee  of  the  note,  testified  that  he  trans- 
ferred it  to  the  plaintiff  to  apply  on  a  bond  and 
mortgage  when  collected.  Draper,  not  the 
plaintiff,  left  it  with  the  attorney  for  collec- 
tion, and  subpoenaed  the  witnesses.  The 
plaintiff  took  no  part  and  eave  no  directions  in 
the  prosecution  of  *the  suit.  It  was  [*5O9 
in  fact  nothing  more  than  a  pledge  of  the  note 
by  Draper  to  the  plaintiff,  the  avails  to  be  ap- 
plied on  the  bond  and  mortgage  when  collect- 
ed; and  if  not  collected,  Draper  to  remain  li- 
able on  his  bond  for  the  amount,  and  to  be  re- 
sponsible for  the  costs  of  prosecution.  In  other 
words,  it  was  probably  a  device  of  Draper  to 
avoid  the  set-off  of  Driggs,  and  to  shelter  him- 
self under  the  doctrine  of  the  Supreme  Court 
in  relation  to  set-offs. 

The  transfer  could  not  have  been  regarded 
by  the  court  in  the  light  of  a  bona  fide  transac- 
tion, because  that  court  has  recently  decided, 
in  Rosa  v.  Brotherson,  10  Wend.,  85,  that  an 
actual  transfer  of  a  note  before  it  is  due  and  in 
actual  payment  of  a  pre-existing  debt,  is  not 
such  a  bona  fide  transfer  as  will  protect  the 
holder  against  the  equities  of  the  maker  of  the 
note.  I  do  not  refer  to  this  decision  as  assent- 
ing to  its  correctness,  as  I  am,  by  no  means, 
prepared  to  affirm  that  a  transfer  of  negotiable 
paper  before  it  is  due,  in  payment  and  dis- 
charge of  a  pre-existing  debt  (not  a  pledge  for 
a  debt)  is  not  as  bona  fide  a  transaction  as  a 
transfer  for  money  or  goods;  and  I  shall  not 
be  surprised  if  that  question  is  brought  before 
this  court  for  review  at  some  future  period. 
But  that  is  not  to  the  present  question.  My 
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object  in  referring  to  it  is  to  show  that  the  Su- 
preme Court  did  not  regard  the  bona  fides  of 
the  case,  but  intended  to  decide  it  on  the  sim- 
ple ground  that  as  the  set-off  was  not  against 
the  plaintiff  to  the  record,  it  was  not  available. 
In  fact  this  expressly  appears  from  the  decision 
of  the  circuit  judge  and  the  opinion  of  Mr.  J. 
Marcy  in  the  cause;  and  this  suit  shows  what 
gross  injustice  could  be  practiced  under  that 
construction  of  the  statute. 

This  judgment  may  be  reversed  under  the 
view  taken  by  Mr.  Senator  Stebbins  of  the  stat- 
ute, in  Raymond  v.  Wheeler,  9  Cow.,  295.  The 
Supreme  Court  had  decided  that  a  set-off  could 
only  be  allowed  where  it  was  against  the 
plaintiff  on  the  record.  Senator  Stebbins  dis- 
sented from  that  doctrine,  and  held  that  it 
might  also  be  maintained  against  the  party  in 
interest,  which,  according  to  my  view,  is  the 
present  case. 

I  am  by  no  means  certain  but  what  the  facts 
relied  on  by  the  defendant  below  amounted  to 
5 1O*]  a  payment  of  the  note,  and  *might 
have  been  available  under  the  general  issue  as 
a  perfect  defense;  but  I  do  not  intend  to  rest 
my  opinion  on  that  ground.  I  choose  to  give 
my  vote  for  reversing  the  judgment,  on  the 
express  ground  that  the  set-off  would  have  been 
allowed,  even  if  it  had  been  proved  that  there 
was  an  actual  transfer  of  the  note  (I  mean  a 
transfer  after  it  was  due);  and  I  would  go 
further  in  upholding  set-offs,  and  thus  avoid- 
ing circuity  and  multiplicity  of  actions,  than 
the  rule  laid  down  by  Senator  Siebbins.  In 
the  case  of  a  promissory  note,  transferred  after 
due  and  thus  dishonored  on  its  face,  and 
where,  according  to  well  settled  and  indisput- 
able authorities,  it  is  taken  wholly  on  the  cred- 
it of  the  assignor,  I  would  not  only  allow  a 
set-off  against  the  party  to  the  record  and  the 
party  in  interest,  but  against  every  party 
through  whose  hands  it  had  thus  passed.  But 
it  is  not  necessary,  for  the  decision  of  the 
present  cause,  to  go  to  that  extent. 

In  the  case  of  Bridge  v.  Johnson,  5  Wend., 
351,  the  authorities  were  reviewed,  and  a  gen- 
eral view  taken  of  the  Statute  of  Set-offs.  In 
that  case  I  think  it  was  successfully  shown 
that  the  cause  of  Raymond  v.  Wheeler  did  not 
settle  this  question;  and  to  my  mind,  it  was, 
very  conclusively,  shown  that  the  opinion  of 
Mr.  J.  Woodworth,  sanctioned  by  the  Supreme 
Court,  was  a  novel  exposition  of  the  statute, 
altogether  at  variance  with  former  decisions  of 
the  same  court;  that  it  was  a  perfect  surprise 
to  the  great  body  of  the  profession;  subverted 
the  equity  of  the  statute;  impaired  its  useful- 
ness; made  it  in  a  great  measure  a  dead  letter; 
tended  to  increase  litigation  instead  of  pre- 
venting it,  as  was  the  object  of  the  statute; 
opened  the  door  to  atrocious  frauds;  and  led  to 
an  immediate  enactment  by  the  Legislature  to 
bring  back  the  law  to  what  it  was  before. 
Subsequent  reflection  and  a  review  of  the  opin- 
ions in  that  cause,  and  I  might  add  what  I  be- 
lieve to  be  the  general  impression  of  the  legal 
profession,  have  strengthened  my  convictions 
that  the  opinion  of  the  Supreme  Court  cannot 
be  sustained  upon  principle,  authority  or  ex- 
pediency. 

I  will  not  detain  the  court  with  a  reiteration 
of  the  arguments,  or  a  review  of  the  authori- 
ties, as  they  have  been  so  recently  and  so  par- 
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ticularly  reviewed  in  Bridge  v.  Johnson,  but 
*will  give  my  vote  for  reversing  the  [*5 1 1 
judgment,  and  refer  to  that  case  for  the  rea- 
sons and  authorities  governing  my  decision. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed?— the  members  of  the  court 
voted  as  follows: 

In  the  affirmative — The  CHANCELLOR  and 
Senators  Beardsley,  Conklin,  Cropsey,  Edwards, 
Gere,  Griffin.  Hubbard,  Lansing,  Lynde,  Mac- 
donald,  Quackenboss,  Sherman,  Slower,  Tracy, 
Van  Schaick,  Westcott — 17. 

In  the  negative — Senators  Armstrong,  Deitz, 
Dodge — 3. 

Whereupon  the  judgment  of  the  Supreme 
Court  was  reversed. 

Cited— 4  Hill,  197 ;  1  Hilt.,  530. 


COUTANT  v.  THE  PEOPLE,  ex  rel.  BUNN. 

Office  of  Register  of  City  and  County  of  New 
York — All  Elections  to,  for  Three  Tears — Re- 
election During  Term,  Void — Quo  Warranto. 

The  Register  of  the  City  and  County  of  N.  Y., 
when  elected,  takes  the  office  for  three  years,  wheth- 
er the  vacancy  which  he  is  elected  to  nil  be  occas- 
ioned by  death,removal.or  the  expiration  of  the  term 
of  office  of  his  predecessor ;  and  a  re-election  of  the 
incumbent  to  the  same  office,  during  the  running 
of  the  three  years,  does  not  justify  him  in  holding 
the  office  longer  than  three  years  in  the  whole ; 
such  re-election  during  the  term  for  which  he  was 
entitled  to  hold  under  his  first  election,  being  void. 

Citations— N.  Y.  Const,  art.  3,  art  4,  sec.  1,  sec.  7, 
8,9;  11  N.  Y.  St.  Conv.,331,384,388;  Laws  of  1822,  267  ;  1 
R.  S.,  112,  sec.  47-50, 113,  sec.  50 ;  116,  sec.  3 ;  Senate 
Jour.,  42,  43,  55,  58,  59,  62,  64,  66;  Ass.  Jour.,  30,  31,  36. 
38,  40,  41,  46,  47,  49,  54 ;  2  Wend.,  266. 

TERROR  from  the  Supreme  Court.  An  in- 
-CJ  formation  in  the  nature  of  a  quo  warranto 
was  filed  by  the  Attorney-General  to  oust  Cou- 
tant  from  the  office  of  Register  of  the  City  and 
County  of  N.  Y.  The  principal  question  in 
the  case  was,  whether  a  register,  elected  on 
the  happening  of  the  death  of  an  incumbent, is 
entitled  to  hold  his  office  for  three  years,  or 
only  for  the  unexpired  term  of  his  predecessor. 
The  facts  will  be  seen  in  the  statement  of  the 
case  reported  in  this  volume,  ante,  132.  The 
Supreme  Court  gave  judgment  against  Cou- 
tant,  who  sued  out  a  writ  of  error. 

*The  cause  was  argued  here  by,         [*5 1 2 

Mr.  M.  T.  Reynolds,  for  the  plaintiff  in 
error. 

Mr.  Greene  C.  Bronson,  Atty-Gen.,  for 
the  defendants  in  error. 

The  following  opinions  were  delivered: 

By  the  Chancellor.  The  question  pre- 
sented for  our  consideration  in  this  case,  is,  as 
to  what  is  the  true  construction  of  that  clause 
of  the  Constitution  which  provides  that  sher- 
iffs and  clerks  of  counties,  including  the  Reg- 
ister and  Clerk  of  the  City  and  County  of  N. 
Y.,  shall  be  chosen  by  the  electors  of  the  re- 
spective counties  once  in  every  three  years, 
and  as  often  as  vacancies  shall  happen.  Const., 
art.  4,  sec.  8.  Was  it  the  intention  of  the  fram- 
ers  of  the  Constitution  to  establish  a  series  of 
triennial  elections,  which  should  be  the  same 
throughout  all  time;  or  did  they  merely  intend 
to  declare  that  officers  of  this  class  should  be 
elected  by  the  people  of  the  counties  for  which 
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they  were  to  be  chosen,  and  to  fix  the  term  of 
three  years,  as  the  period  of  time  during  which 
such  officers  should  continue  in  office  without 
a  re-election,  when  eligible  to  the  office  for  a 
second  term? 

It  cannot  be  denied  that  the  meaning  of  this 
section  of  the  Constitution  is  not  very  clearly 
•expressed;  and  that  the  first  clause  or  the  sec- 
tion, if  taken  by  itself,  might  bear  the  con- 
struction which  is  now  contended  for  by  the 
counsel  for  the  plaintiff  in  error.  It  is  not  sur- 
prising, therefore, that  men  of  intelligence.and 
•even  legislative  bodies,  should  have  arrived  at 
different  conclusions  on  this  subject.  Taking 
the  whole  section  together,  however,  and  ex- 
amining it  in  reference  to  certain  principles 
which  we  may  fairly  presume  to  have  actuat- 
ed the  framers  of  the  Constitution  in  adopting 
its  several  provisions,  I  am  satisfied  it  was  only 
intended  by  the  first  clause  of  this  section  to 
declare  the  principle,  that  officers  of  this  class 
should  be  elected  as  often  as  vacancies  should 
occur,  by  the  electors  of  the  county  in  which 
they  were  to  serve,  and  that  the  term  of  office 
513*Jupon  every  such  election  should  be  *for 
the  period  of  three  years.  By  referring  to  the 
published  debates  in  the  Convention,  it  will  be 
seen  that  such  was  the  intention  of  the  mem- 
bers of  that  body  upoa  whose  suggestion  the 
first  three  clauses  of  this  section  were  adopted 
although  the  language  used  by  him  in  the  first 
clause  of  his  written  proposition,  and  which 
was  subsequently  retained,  is  somewhat  ob- 
scure. Previous  to  the  introduction  of  this 
provision,  and  while  a  proposition  relative  to 
the  appointment  of  justices  and  other  local  of- 
ficers was  under  discussion,  he  said  his  object 
in  moving  to  strike  out  the  word  "sheriffs" 
from  the  clause  then  under  consideration,  was 
to  provide  for  their  being  elected  by  the  people. 
"Let  them  hold  for  a  given  time  and  then 
make  them  ineligible  for  the  next  term;  make 
them  give  ample  security,  and  you  will  have 
men  worthy  of  the  office."  N.  Y.  8.  Conv., 
331.  And  upon  the  introduction  of  his  writ- 
ten proposition  on  this  subject  five  days  after- 
wards, he  said  he  should  be  opposed  to  the 
election  of  sheriffs  by  the  people  if  the  elec- 
tions were  to  be  annual,  and  the  sheriff  to  at- 
tend the  polls  with  executions  in  his  pocket, 
and  deputies  at  his  heels.  "Butgive  him  three 
years  for  the  duration  of  his  office,  and  make 
him  ineligible  for  the  next  three  years,  so  that 
he  may  not  suspend  the  collection  of  debts  with 
a  view  to  his  re-election."  Id.,  p.  384.  Again; 
in  answer  to  gentlemen  who  had  opposed  the 
proposition  to  elect  sheriffs  by  the  people,  he 
says:  "It  is  proposed  that  the  sheriff  shall  hold 
his  office  for  a  given  time,  and  then  be  ineli- 
gible for  a  time;  by  which  means  he  cannot 
turn  his  influence  while  in  office  to  the  pur 
poses  of  a  re-election."  Id.,  p.  888.  It  was 
not,  therefore,  the  particular  time  of  election 
for  such  officers,  but  the  limitation  of  the  term 
of  office  to  three  years  which  he  had  in  view. 

It  is  supposed,  however,  by  the  counsel  for 
the  plaintiff  in  error,  that  a  legislative  con- 
struction has  been  given  to  this  provision  of 
the  Constitution,  in  favor  of  the  daim  set  up 
by  him,  which  should  control  our  decision  in 
the  present  case.  Upon  a  question  of  real 
doubt  as  to  the  meaning  of  a  particular  clause 
in  the  Constitution,  a  legislative  construction, 
WEND.  11.  N.  Y.  R.,  11. 


if  deliberately  given,  is  certainly  entitled  to 
much  weight,  although  it  is  not  conclusive 
upon  the  judicial  tribunals.  The  *gen-  [*514 
eral  Election  Law  of  1828,  Laws  of  1822,  p.  267, 
did,  not,  in  terms,  direct  an  election  of  sher- 
iffs and  clerks  at  the  annual  election  in  No 
vember,  to  supply  vacancies  which  might  have 
occurred  in  those  offices;  but  the  provisions  of 
the  1st  and  3d  sections  of  that  Act  were  suffi- 
ciently extensive  to  include  such  cases,  and 
the  Constitution  having  directed  those  officers 
to  be  elected  as  often  as  vacancies  happened, 
I  have  no  doubt  it  was  the  intention  of  the 
framers  of  that  law  that  such  vacancies  should 
be  thus  filled.  As  nothing  is  said,  however,  as 
to  the  duration  of  the  offices  of  persons  thus 
elected  to  supply  vacancies,  this  Act  cannot  be 
considered  as  a  legislative  construction  of  the 
provision  of  the  Constitution  now  under  con- 
sideration, either  one  way  or  the  other.  The 
Act  of  Apr. ,  1823,  amending  the  general  elec- 
tion law  of  the  previous  year,  provided  for  the 
holding  of  special  elections,  under  an  execu- 
tive proclamation,  to  supply  vacancies  in  the 
offices  of  sheriff,  clerk,  or  register;  and  it  di- 
rected that  the  officers  so  elected  should  con- 
tinue to  hold  their  offices  until  the  next  gen- 
eral election  for  such  offices.  I  am  inclined  to 
think  the  person  who  prepared  that  Act  sup- 
posed a  triennial  election  had  been  established 
by  the  Constitution  at  which  every  officer  of 
this  class  must  be  elected,,  without  reference  to 
the  time  of  the  election  of  his  immediate  Hfe- 
decessor  in  office;  but  it  will  be  seen  how  lit- 
tle weight  this  Act  is  entitled  to,  as  a  legisla- 
tive construction  of  the  Constitution,  when  we 
advert  to  the  circumstances  under  which  it 
passed.  By  referring  to  the  legislative  journ- 
als of  1823,  it  will  be  found  that  the  bill  was 
introduced  into  the  Assembly  near  the  close 
of  the  session;  was  taken  up  for  the  first  time 
and  passed  in  committee  of  the  whole,  in  the 
afternoon  of  the  last  day  before  the  adjourn- 
ment of  the  Legislature,  and  ordered  to  a  third 
reading,  and  was  passed  and  sent  to  the  Senate 
the  next  morning,  where  it  was  immediately 
passed,  without  amendment.  It  is  hardly  prob- 
able, therefore,  that  there  was  even  a  sugges- 
tion by  any  member  of  either  house,  that  there 
was  anything  contained  in  this  Act  which  in- 
volved a  construction  of  any  provision  of  the 
Constitution.  The  Revised  Statutes,  however, 
were  examined  and  passed  with  great  care  and 
deliberation;  especially,  those  parts  thereof 
which  involved  legislative  constructions  of  the 
•Constitution;  and  if  the  counsel  for  [*515 
the  plaintiff  in  error  is  correct  in  his  supposi- 
sition,  that  the  Legislature  of  1827  intended  to 
give  a  construction  to  the  section  now  under 
consideration,  against  the  right  of  the  officer 
elected  to  fill  a  vacancy  to  hold  the  office  for 
the  term  of  three  years,  I  should  think  it  my 
duty  to  follow  that  construction,  unless  satis- 
fied that  such  legislative  construction  was 
clearly  wrong.  I  have,  therefore,  taken  great 
pains  to  examine  the  several  provisions  of  the 
Revised  Statutes,  as  finally  adopted  by  the 
Legislature,  in  connection  with  the  recom- 
mendations of  the  revisers  on  this  subject,  and 
to  trace  the  progress  of  legislation  thereon,  so 
far  as  it  could  be  done  from  the  imperfect 
journals  which  were  then  kept;  and  the  con- 
clusion at  which  I  have  arrived  from  that  ex- 
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amination  is,  that  the  Legislature  intended  to 
reject  the  construction  contended  for  by  the 
plaintiff  in  error. 

There  is  no  doubt  of  the  fact  that  the  revis- 
ors  intended  to  give  the  same  construction  to 
the  section  of  the  Constitution  relative  to  the 
election  of  sheriffs,  clerks  and  registers,  as  had 
been  given  to  it  in  the  Act  of  Apr.,  1823;  and 
by  referring  to  their  report  of  the  5th  chapter 
of  the  first  part  of  the  Revised  Statutes,  it  will 
be  found  that  they  also  gave  the  same  con- 
struction to  the  6th  section  of  the  4th  article 
of  the  Constitution,  relative  to  the  appoint 
ment  and  tenure  of  office  of  the  Comptroller, 
Secretary  of  State,  Attorney  General,  etc.  See 
ch.  5,  as  reprinted  by  the  revisors,  p.  17,  sec.  7. 
In  this  last  case  it  must  be  conceded  that  the 
construction  of  the  revisors  was  clearly  wrong, 
as  the  6th  section  of  this  article  of  the  Consti- 
tution declares,  in  express  terms,  that  those  of- 
ficers shall  hold  their  offices  for  three  years, 
unless  sooner  removed  by  concurrent  resolu- 
tion of  the  Senate  and  Assembly.  The  Legis- 
lature, therefore,  struck  out  so  much  of  the 
section  reported  by  the  revisors  as  was  in- 
tended to  shorten  the  term  of  office  of  that  class 
of  officers,  when  they  were  appointed  to  sup- 
ply existing  vacancies,  and  left  the  provision 
as  it  stands  in  the  Revised  Statutes.  1  R.  S., 
105,  sec.  7.  By  referring  to  the  29th  page  of 
the  same  report,  it  will  be  found  that  in  the 
52d  section,  which  related  to  the  election  of 
sheriffs,  clerks  and  coroners  in  new  counties, 
corresponding  with  the  50th  section  at  it  stands 
in  the  Revised  Statutes,  1  R.  S.,  113,  the  re- 
516*]  visors  *added  a  declaratory  clause  that 
the  officers  first  elected  in  such  counties  should 
only  hold  their  offices  until  Jan.  1  after  the 
next  general  election,  at  which  such  officers 
were  to  be  chosen  throughout  the  State.  The 
Legislature,  however,  struck  out  that  clause, 
and  left  such  officers  to  hold  for  the  constitu- 
tional term  of  three  years.  But  what  is  conclu- 
sive evidence  to  my  mind  that  the  Legislature 
of  1827  differed  with  the  revisors  in  their  con- 
struction of  the  section  of  the  Constitution 
now  under  consideration,  is  the  fact  that  the 
48th  and  49th  sections  of  the  4th  title  of  the  5th 
chapter,  as  reported  by  the  revisors,  Rev.  Rep. , 
p.  29,  were  rejected,  after  a  full  discussion  of 
the  question,  and  after  a  committee  of  confer- 
ence had  been  appointed  upon  the  subject,  of 
which  one  of  the  revisors,  then  a  member  of 
the  Senate,  was  the  chairman.  The  47th  sec- 
tion, as  reported  by  the  revisors,  was  the  same 
as  in  the  Revised  Statutes,  1  R.  S.,  112,  sec. 
47,  and  was  but  a  re-enactment  of  the  consti- 
stitutional  provision  that  sheriffs  and  clerks  of 
counties,  and  the  register  and  Clerk  of  the  City 
and  County  of  N.  Y.,  were  to  be  chosen  by 
the  electors  of  the  respective  counties  once  in 
every  three  years,  and  as  often  as  vacancies  oc- 
curred. To  which  the  revisors  added  the  other 
two  sections,  which  were  in  the  following 
words:  "Sec.  48.  They  shall  be  so  elected  at 
each  triennial  general  election  from  and  after 
the  general  election  held  in  the  month  of  No- 
vemoer,  in  the  year  one  thousand  eight  hun- 
dred and  twenty-two."  "Sec.  49.  Unless  when 
chosen  to  supply  vacancies  or  upon  the  erec- 
tionof  a  new  county  as  hereinafter  provided, 
they  shall  hold  their  offices  for  three  years." 
To  the  first  of  these  sections  a  note  was  ap- 
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pended  that  the  provision  was  new,  but  that 
it  resulted  from  the  Constitution  and  the 
first  election  held  under  it;  and  the  present 
48th  section  was  reported  by  the  revisors  as 
the  50th.  It  appears  by  the  journals  that  this 
chapter  was  first  passed  in  the  Assembly  and 
sent  to  the  Senate  for  concurrence;  that  when, 
it  was  so  passed  the  48th  and  49th  sections,  as 
reported  by  the  revisors,  were  left  out;  and 
that  various  other  alterations  in  this  chapter 
were  made,  which,  probably,  had  been  recom- 
mended by  the  joint  committee  to  which  it  had 
been  originally  referred.  But  when  it  came 
*into  the  Senate,  perhaps  through  the  [*517 
influence  of  one  of  the  revisors,  who  as  I  have 
before  remarked  was  a  member  of  that  body, 
and  who  appears  by  the  subsequent  proceed- 
ings to  have  adhered  to  his  construction  of  the 
Constitution  with  great  pertinacity,  succeeded 
in  getting  those  two  new  sections  again  in- 
serted after  the  47th;  and  the  5th  chapter,  con- 
taining this  and  various  other  amendments, 
was  passed  and  sent  to  the  Assembly.  That 
House  concurred  in  some  of  the  amendments 
of  the  Senate,  but  disagreed  to  that  amend- 
ment which  proposed  to  add  these  two  sections 
to  the  chapter  as  passed  by  the  Assembly.  The 
Senate  having  afterwards  adhered  to  a  part  of 
their  amendments,  including  that  which  pro- 
posed to  add  these  two  new  sections,  the  com- 
mittee of  conference  was  appointed,  of  which, 
as  I  have  before  observed,  one  of  the  revisors 
was  chairman.  The  final  result  of  this  con- 
ference was,  that  the  Assembly  agreed  to  the 
amendments  as  recommended  by  the  commit- 
tee, on  condition  that  the  Senate  should  recede 
from  their  amendments  by  which  they  pro- 
posed to  add  these  two  sections  after  the  47th 
section  of  title  4;  and  to  this  the  Senate  subse- 
quently agreed.  It  is  also  worthy  of  observa- 
tion, that  the  gentleman  who  introduced  the 
provision,  as  to  the  election  of  sheriffs  and 
clerks,  into  the  Convention,  was  likewise  a  dis- 
tinguished member  of  the  Assembly  in  1827, 
when  the  discussion  relative  to  the 'construc- 
tion of  his  own  language,  as  used  in  this  sec- 
tion of  the  Constitution,  took  place;  and  it 
may,  therefore,  be  fairly  presumed  that  one 
branch  of  the  Legislature,  at  least,  acted  with 
a  full  knowledge  as  to  what  was  his  under- 
standing of  the  language  used  by  him  in  that 
section  of  the  Constitution. 

It  was  supposed  by  the  plaintiff's  counsel, 
on  the  argument,  that  the  last  clause  of  the  8th 
section  of  the  second  title  of  chapter  6  of  the 
Revised  Statutes  was  intended  to  give  a  con- 
struction to  the  clause  of  the  Constitution 
which  we  are  now  considering;  but  the  ex- 
pression "the  usual  election  shall  be  held  for 
a  new  officer  to  hold  during  the  constitutional 
term,"  affords  us  no  light  upon  this  question. 
Whether  the  Legislature  understood  the  con- 
stitutional term  of  a  sheriff  or  clerk  to  be  un- 
til the  next  triennial  election,  as  the  revisors 
supposed,  or  for  the  term  of  three  years  from 
his  last  election,  although  *such  elec-  [*518 
tion  might  have  been  for  the  purpose  of  filling 
a  vacancy,  is  still  to  be  settled.  That  section 
was  introduced  by  the  joint  committee  of  the 
two  houses,  on  chapter  6,  as  reported  by  the 
revisors,  in  the  place  of  several  special  provis- 
ions relative  to  the  election  of  various  officers 
to  supply  vacancies.  And  the  expression  "to- 

WEND.  11, 


1833 


COUTANT  v.  THE  PEOPLE. 


518 


hold  during  the  constitutional  term,"  was 
properly  used,  to  save  the  necessity  of  a  par- 
ticular specification  of  the  different  constitu- 
tional terms  of  office  of  the  various  officers 
embraced  in  that  section.  It  will  also  be 
found,  from  an  examination  of  the  journals, 
that  this  chapter  had  finally  passed  both 
branches  of  the  Legislature  several  days  be- 
fore the  discussion  commenced  as  to  the  con- 
struction of  the  clause  of  the  Constitution  rel- 
ative to  the  election  of  sheriffs  and  cleiks; 
which  discussion,  as  we  have  before  seen, 
arose  upon  chapter  5,  which  was  subsequently 
passed.  See  Sen.  Jour..  42,  48,  55,  58,  59,  62, 
64,  66  ;  Ass.  Jour.,  80,  81,  36,  38,  40,  41,  46, 
47,  49,  54. 

Finding,  from  this  examination,  that  we  are 
not  embarrassed  by  any  legislative  construc- 
tion against  the  right  claimed  by  Mr.  Bunn, 
the  relator,  and  that  the  probable  intention  of 
the  framers  of  the  Constitution  was  to  limit 
the  term  of  office  of  each  incumbent  to  three 
years  from  the  time  of  his  election,  whether 
he  was  elected  to  fill  a  vacancy  arising  from 
the  expiration  of  the  term  of  office  of  his  pre- 
decessor, or  a  casual  vacancy  happening  by 
death,  resignation  or  removal,  I  will  briefly 
consider  whether  any  practical  evils  are  likely 
to  arise  from  the  construction  which  has  been 
given  by  the  Supreme  Court.  It  is  said  that  if 
this  construction  is  maintained,  an  officer  may 
hold  his  office  for  more  than  three  years. 
When  a  sheriff  or  clerk  dies  during  the  first  or 
second  year  of  his  term,  his  successor,  who  is 
to  be  chosen  at  the  general  election  in  Novem- 
ber of  that  year,  may,  under  the  exception 
contained  in  the  Statute,  1  R.  S.,  116,  sec.  3, 
enter  upon  the  duties  of  the  office  a  few  days 
previous  to  Jan.  1 ;  and  as  his  successor,  under 
the  provisions  of  the  same  section  of  the  stat- 
ute, cannot  enter  upon  his  official  duties  until 
Jan.  1,  subsequent  to  the  election,  it  follows, 
of  course,  that  the  person  elected  to  supply 
the  first  vacancy,  will  be  permitted  to  hold  the 
office  a  month  or  six  weeks  longer  than  the 
510*]  Constitutional  period.  It  must  be  rec- 
ollected, however,  that  the  object  of  the  Con- 
stitution is  to  define  and  establish  the  general 
principles  of  the  government,and  to  declare  the 
rights  and  privileges  of  the  people,  and  the 
general  powers,  duties  and  liabilities  of  their 
officers  and  agents,  leaving  the  minor  details 
of  the  system  to  be  regulated  by  the  Legisla- 
ture. When  the  Constitution,  therefore,  se- 
cures to  an  officer  his  right  to  an  office  for  a 
certain  term,  or  directs  a  re-appointment  after 
a  certain  number  of  years,  that  does  not  neces- 
sarily deprive  the  Legislature  of  the  power  to 
provide  for  his  holding  over  after  the  expira- 
tion of  the  constitutional  term  until  the  ap- 
pointing power  can  have  a  convenient  oppor- 
tunity to  exercise  the  right  to  appoint  a  suc- 
cessor, and  until  such  successor  is  duly  quali- 
fied to  discharge  the  duties  of  the  office.  It  is 
no  objection  to  the  construction  adopted  by  the 
Supreme  Court,  that  under  their  decision  the 
county  officers  will  not  all  be  elected  in  the 
same  year.  Indeed,  so  far  as  the  interest  of 
the  public  is  concerned,  I  think  it  is  desirable 
that  a  part  of  these  officers  should  be  chosen 
at  each  annual  election,  rather  than  that  all 
should  be  elected  at  the  same  time,  as  it  will 
be  more  likely  to  call  out  the  great  body  of  the 
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electors  at  each  general  election,  and  may  also 
prevent  improper  combinations  between  the 
candidates  for  office  and  their  friends.  I  pre- 
sume it  is  upon  this  principle  the  Constitution 
has  required  that  one  of  the  four  justices  to 
which  every  town  is  entitled,  shall  be  elected 
in  each  year,  although  the  constitutional  term 
of  office  is  four  years.  The  beauty  and  har- 
mony of  the  whole  system  is  also  as  well  pre- 
served if  a  sheriff  is  elected  at  the  general 
election  in  one  year,  and  the  county  clerk  at  the 
next,  and  a  register  or  a  coroner  at  the  third 
election,  as  if  all  were  elected  triennially  and 
at  the  same  time.' 

I  am,  therefore,  of  opinion  that  the  construc- 
tion given  by  the  Supreme  Court  to  the  Con- 
stitution is  correct;  that  the  second  election  of 
Mr.  Coutant,  in  1831,  when  there  was  no  va- 
cancy in  the  office  to  be  supplied,  was  unau- 
thorized and  void;  and  that  the  judgment  in 
this  cases  hould  be  affirmed. 

*By  Senatvr  Maison.  Theconstitu-[*52O 
tional  provision  is,  that  "sheriffs  and  clerks 
of  counties,  including  the  Register  and  Clerk 
of  the  City  and  County  of  N.  Y.,  shall  be 
chosen  by  the  electors  of  the  respective  coun- 
ties once  in  every  three  years,  and  as  often  as 
vacancies  shall  happen."  Const.,  art.  4,  sec. 
The  duration  of  the  office  is  no  otherwise 
given  than  by  the  inability  to  elect  oftener 
than  once  in  three  years,  except  on  the  occur- 
rence of  a  vacancy,  and  in  this  the  provision 
differs  from  other  parts  of  the  Constitution. 
Thus  the  executive  "shall  hold  his  office  for 
two  years."  And  the  Lieutenant-Governor 
shall  hold  his  office  "for  the  same  term." 
Const.,  art.  3,  sec.  1.  Every  person  appoint- 
ed a  justice  of  the  peace  "shall  hold  his  office 
for  four  years."  Art.  4,  sec.  7.  Clerks  of  courts 
and  district  attorneys  "shall  hold  their  offices 
for  three  years."  Art.  4,  sec.  9.  Masters  and 
examiners  in  chancery  "hold  their  offices  for 
three  years."  Art.  4,  sec.  11.  As  there  is  no 
term  actually  expressed  in  relation  to  the  offi- 
ces of  sheriffs  and  clerks  of  counties,  and  of 
Register  and  Clerk  of  the  City  and  County  of 
N.  Y.,  it  seems  to  follow,  that  the  vacancy  in 
those  offices  applies  to  the  office,  and  not  to 
the  term.  If  the  office  is  vacant,  and  there  is 
no  term,  it  is  not  easy  to  say  by  what  process 
or  train  of  reasoning  the  person  elected  on  the 
vacancy  is  to  be  confined  to  the  time  which  re- 
mained to  the  former  incumbent.  He  is  in  by 
election,  and  the  Constitution  declares  that  the 
Register  shall  be  chosen  once  in  three  years, 
unless  a  vacancy  happens.  That  this  is  what 
was  intended  by  the  framers  of  the  Constitu- 
tion, judging  from  the  instrument  itself, 
would  appear  from  the  further  provision  in 
the  8th  section  of  the  4th  article  of  the  Consti- 
tution before  referred  to,  that  sheriffs  are  de- 
clared "ineligible  for  the  next  three  years  aft- 
er the  termination  of  their  offices."  This  pro- 
vision is  intended  to  secure  the  county  from 
the  personal  influence  of  the  incumbent  in  a 
re-election,  and  to  bring  him  to  close  up  his 
official  acts  to  the  satisfaction  of  the  commu- 
nity. But  all  this  caution  would  be  misplaced, 
if  the  office  had  continued  but  a  year,  as  it 
might,  was  the  election  merely  to  nil  out  the 
space  left  by  the  former  incumbent.  Again; 
the  section  and  article  of  the  Constitution  last 
referred  to  also  provides,  that  the  Governor 
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'  'may  remove  any  such  sheriff,  clerk  or  regis- 
521*]  ter  *at  any  time  within  the  three  years 
for  which  he  shall  be  elected."  Any  such 
sheriff,  clerk  or  register,  is  any  sheriff  elected, 
or  register  chosen,  according  to  the  Constitu- 
tion, once  in  three  years,  and  as  of  ten  as  vacan- 
cies shall  happen;  and  if  they  may^be  removed 
within  the  three  years,  it  would  seem  to  fol- 
low, that  they  were,  by  their  election,  to  hold 
for  the  three  years.  This  provision  is  a  whole- 
some one,  designed  for  good  purposes,  and 
must  have  been  intended  to  apply  to  every 
holder  of  the  office,  who  should  so  conduct  as 
to  make  his  removal  proper;  and  yet  an  officer 
elected  on  a  vacancy,  and  holding  for  a  term 
short  of  the  three  years  would  not  come  under 
it.  The  office  might  be  held  in  this  way  for 
two  years,  if  the  vacancy  happened  in  the  first 
year,  without  any  check  or  control.  This, 
certainly,  could  not  have  been  intended. 

These  different  provisions  of  the  Constitu- 
tion as  to  sheriffs  and  clerks  of  counties,  and 
Register  and  Clerk  of  the  City  and  County  of 
N.  Y.,  are  all  found  in  the  same  section,  and 
are,  therefore,  parts  of  one  enactment.  In  giv- 
ing a  construction  to  the  Constitution,  they 
must  be  taken  together,  and  if  they  are,  little 
doubt  can  exist  as  to  the  intent  of  the  f  ramers  of 
that  instrument.  Let  it  be  understood  that  the 
person  coming  in  on  a  vacancy,  as  well  as  he  who 
was  elected  at  the  regular  period, holds  for  three 
years,  and  then  every  clause  and  provision  has 
its  full  force  and  effect.  It  is  urged  that  the 
Legislature,  at  an  early  day,  passed  on  this  sec- 
tion of  the  Constitution,  giving  a  different  ver- 
sion of  it.  It  is  true,  that  the  acts  of  a  Legisla- 
ture are  to  be  passed  upon  with  great  caution, 
and  ought  not  to  be  departed  from  without 
much  consideration,  and  this  is  in  a  special 
manner  true  when  this  court  is  called  upon  to 
pronounce  on  the  constitutionality  of  a  law, 
which  it  passed  upon  and  adopted  in  a  differ- 
ent capacity.  But  it  is  equally  true  that  if  an 
error  has  been  committed,  and  an  unconstitu 
tional  law  has  been  put  on  the  statute  book,  we 
are  bound  to  say  so,  being  satisfied  of  the  fact 
In  this  case,  however,  taking  all  the  Legislative 
Acts  together,  they  will  strongly  fortify  the 
construction  which  is  now  adopted.  The  Acts 
of  1823  and  1827  certainly  adopted  the  con- 
struction contended  for  by  the  appellant ;  but 
then  come  the  Revised  Statutes,  which  give 
countenance  to  a  different  construction  ;  and 
522*]  *on  this  law  and  the  Constitution,  the 
Supreme  Court,  in  the  case  of  People  v.  Green, 
2  Wend., '266,  came  to  the  conclusion,  which 
appears  to  be  the  proper  and  just  one.  I  am, 
therefore,  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

On  the  question  being  put — Shall  this  judg- 
ment be  reversed  ? — all  the  members  of  the 
court,  with  but  two  dissentients  (nineteen  mem- 
bers being  present),  voted  in  the  negative. 
Whereupon  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Affirming— 11  Wend.,  132. 

Cited  in-23  Wend.,  136 ;  27  N.  Y.,  427 :  78  N.  Y..  406; 
91  N.  Y..  692:  62  How.  Pr.,  16;  41  N.  J.  L.,  298;  9  Minn., 
291;  44  Mo.,  499.  

FLEET  e.  YOUNGS. 

Statute  of  Limitation  as  to  Writ  of  Error —  Writ 
Sued  Out  after  Expiration  of  Two  Year» — 
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Remedies — Omission  of  Addition,  Junior,   to 
Name. 

The  Statute  of  Limitation  of  two  years  for  the 
suing  out  of  a  writ  of  error  commences  running1 
from  the  time  of  the  entry  of  the  rule  for  judgment 
and  not  from  the  time  of  the  filing  of  the  record. 

Where  a  writ  of  error  is  sued  out  after  the  expira- 
tion of  the  two  years,  the  remedy  of  the  defendant 
in  error  is  not  by  motion  to  quash,  but  by  plea. 

Where,  however,  the  plaintiff  in  error  has  been  ir- 
regular in  the  prosecution  of  his  writ,  as  for  instance 
omitting  to  give  notice  of  bail  in  due  time,  and  it  is 
manifest  that  the  writ  was  not  sued  out  within  the 
two  years,  the  court  will  dismiss  the  writ  on  motion, 
and  will  not  drive  the  defendant  in  error  to  his  plea 
of  the  Statute  of  Limitations. 

The  omission  of  the  addition  of  junior  to  the  name 
of  the  defendant  in  the  writ  of  error  is  no  cause  for 
quashing  the  writ,  where  there  is  any  other  descrip- 
tio  pcrsoncB  by  which  the  real  party  can  be  ascer- 
tained. 

Citations— 7  Johns.,  549 ;  1  Salk.,  7 ;  10  Mass.,  203;  2 
Str.,  837;  Lee's  Cas.  t.  Hardw.,  345;  3  Bac.  Abr.,  ed.  of 
1832,  p.  114,  tit.  Error,  L ;  1  Chit.  Arch.,  ed.  of  1833,  p. 
326 ;  4  Mass.,  182 ;  1  Root.  54 ;  2  R.  S.,  597,  sec.  34 ;  2 
Cai.,385;  14  Johns.,  417. 

A  UASHING  writ  of  error.  Samuel  Youngs, 
v{,  Jr.,  an  Overseer  of  Highways,  prosecuted 
Arnold  Fleet  in  a  justice's  court  for  obstruct- 
ing a  road,  and  recovered  judgment  for  the 
penalty  prescribed  by  statute.  Fleet  sued  out 
a  certiorari  removing  the  proceedings  into  the 
Supreme  Court,  where  the  judgment  of  the  jus- 
tice was  affirmed,  the  rule  for  affirmance  being 
entered  May  20,  1831.  In  September  follow- 
ing, the  costs  of  affirmance  were  taxed  and  the 
judgment  signed,  but  the  record,  on  the  re- 
quest of  the  plaintiff  in  error,  was  not  at  that 
time  filed.  In  July,  1832,  the  costs  of  affirm- 
ance were  paid.  May  16, 1833,  the  record  was 
filed  by  Youngs  on  the  request  of  Fleet.  Nov. 
9,  1833,  the  attorney  of  Youngs  received  notice 
that  a  writ  of  error,  tested  *Oct.  14,  [*523 
preceding,  and  returnable  immediately,  had 
been  sued  out  by  Fleet  in  the  cause  of  Samuel 
Youngs  (admitting  the  addition  of  Junior),  one 
of  the  Overseers,  etc.,  v.  Arnold  Fleet,  and  that 
bail  had  been  duly  put  in,  in  such  cause.  The 
writ  of  error  was  allowed,  and  filed  Oct.  1 4. 
On  these  facts,  Youngs  moved  to  quash  the 
writ  of  error. 

Mr.  I.  Li.  Wendell,  for  the  motion.  The 
writ  of  error  ought  to  be  quashed.  First.  It 
must  be  brought  against  the  same  person  who 
was  party  to  the  judgment  on  which  it  is 
brought,  2  R.  S.,  594,  sec.  19,  and  the  party 
should  be  rightly  named,  as  the  bond  required 
to  be  given  on  the  suing  out  of  such  writ  must 
be  to  the  party  against  whom  the  writ  of  error 
is  brought,  Id.,  595,  sec.  26  ;  here  it  is  to  Sam- 
uel Youngs,  and  not  to  Samuel  Youngs,  Jr. 
Second.  The  writ  must  be  brought  within  two 
years  after  the  rendering  of  the  judgment.  Id., 
594,  sec.  21.  The  judgment  here  was  rendered 
in  May,  1831,  when  the  rule  of  affirmance  was 
entered,  and  not  when  the  record  was  filed. 
Our  statue  differs  from  the  English,  which  re- 
quires the  writ  to  be  prosecuted  within  20  years 
after  judgment  signed  or  entered  of  record.  2 
Tidd,  1064.  The  plaintiff  below  cannot  com- 
plain that  the  record  was  not  sooner  filed,  its 
filing  being  postponed  at  his  request  ;  and  had 
there  been  no  such  understanding  between  the 
parties,  and  the  defendant  had  neglected  to  file 
his  record,  the  plaintiff  might  have  obtained 
leave  for  himself  to  file  it.  2  Johns.,  101.  Be- 
sides, it  was  in  fact  filed  within  the  two  years. 

WEND.  11. 
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Third.  The  plaintiff  in  error  shonld  have  given 
notice  of  bail  in  error,  within  ten  days  after 
the  filing  of  his  writ.  2  R.  S.,  597,  sees.  3,  4. 

Mr.  A.  Taber,  contra.  The  omission  of  the 
word  "  junior  "  is  not  material,  and  the  writ 
will  not  for  that  cause  be  deemed  to  be  in  a 
different  suit.  8  Cow.,  746.  The  two  years 
should  be  counted  from  the  filing  of  the  record, 
and  not  from  the  entry  of  the  rule.  The  stat- 
ute contemplates  the  record  to  be  filed,  as  it  is 
to  be  examined  by  counsel  previous  to  the 
suing  out  of  the  writ  of  error.  2  R.  S. ,  597. 
sec.  32.  Be  that,  however,  as  it  may.  the  Stat- 
ute of  Limitations  cannot  be  taken  advantage 
524*]  of  *by  motion,  but  must  be  pleaded, 
so  as  to  give  the  plaintiff  in  error  the  opportu- 
nity to  reply  to  the  exceptions  contained  in  the 
statute.  2  Str.,  837;  Id.,  1055,  and  S.  C., 
Hardw.,  346. 

Mr.  Wendett,  in  reply.  It  was  anciently  the 
practice  that  the  statute  must  be  pleaded,  but 
such  is  not  the  modern  practice  in  cases  of 
review.  Where  a  right  of  review  is  limited 
to  a  certain  time,  and  the  party  neglects  to  in- 
stitute proceedings  in  due  time,  it  is  the  inva- 
riable practice  of  all  our  courts  to  dismiss  the 
proceedings  on  motion. 

The  following  opinions  were  delivered  : 

The  Chancellor.  The  grounds  upon  which 
we  are  asked  to  dismiss  the  writ  of  error  are  : 

1.  The  variance  in  the  description  of  the  de- 
fendant, by  the  omission  of  the  word  "junior  ;" 

2.  The  omission  to  bring  the  writ  of  error  with- 
in two  years  after  the  actual  rendition  of  the 
judgment  in  the  Supreme  Court ;  and  3.    The 
neglect  of  the  plaintiff  to  give  notice  of  the  fil 
ing  of  the  bond  for  costs,  in  error,  within  the 
time  prescribed  by  the  statute. 

The  objection  on  the  ground  of  variance  is 
certainly  not  well  taken.  The  addition  of  sen- 
ior or  junior  to  a  name  is  mere  matter  of  de- 
scription, and  forms  no  part  of  the  name.  It 
is  generally  to  distinguish  between  a  father  and 
a  son  of  the  same  name,  who  reside  at  the  same 
place;  but  the  addition  is  useless,  and  the  omis- 
sion thereof  furnishes  no  ground  of  objection 
on  account  of  variance,  where  there  is  any  other 
addition  or  description  by  which  the  real  party 
intended  can  be  ascertained.  People  v.  Collin*, 
7  Johns.,  549  ;  Lapiot  v.  Browere,  1  Salk.,  7 ; 
Kineaid  v.  Howe,  10  Mass.,  203.  The  person 
who  makes  this  application  was  Samuel 
Youngs,  the  younger,  at  the  commencement  of 
his  suit  before  the  justice,  five  years  since;  but, 
for  aught  that  appears  in  this  case,  he  may 
have  been  Samuel  Youngs,  the  elder,  in  Octo- 
ber last,  when  this  writ  of  error  was  sued  out. 
Whether  he  was  or  not,  the  addition  of  his 
name  of  office,  by  which  he  was  described  in 
the  record  of  the  Supreme  Court,  would  be 
sufficient  to  identify  him  as  the  party  to  that 
525*1  record,  even  if  it  appeared  *that  he 
had  a  father  by  that  same  name  residing  in  the 
Town  of  Oyster  Bay,  unless  it  also  appeared 
that  the  father  was  an  Overseer  of  Highways, 
and  that  he  had  likewise  recovered  a  judgment 
in  the  Supreme  Court  against  Fleet,  the  plaint- 
iff in  error.  The  reference  to  the  judgment, 
in  the  condition  of  the  bond  for  costs,  is  suffi- 
cient to  identify  the  person  intended  as  the  ob- 
ligee, and  who  will  be  entitled  to  sue  thereon 
if  the  condition  shall  be  broken. 
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If  the  suing  out  of  the  writ  of  error,  more 
than  two  years  after  the  judgment  of  the  Su- 
preme Court  was  actually  pronounced  and  en- 
tered in  the  minutes  of"  that  court,  were  the 
only  alleged  irregularity  in  this  case,  it  would 
not  be  necessary,  on  this  motion,  to  inquire 
whether,  by  the  statute,  the  two  years  are  to 
commence  running  from  that  time,  or  only 
from  the  time  of  filing  the  judgment  record, 
as  it  appears  to  be  contrary  to  the  settled  prac- 
tice, to  allow  the"  defendant  in  error  to  avail 
himself  of  the  Statute  of  Limitations  in  this 
manner.  In  appeal  cases,  where  special  plead- 
ing is  not  allowed,  it  is  proper  for  the  respond- 
ent to  apply  to  dismiss  the  appeal,-  if  it  is 
not  brought  within  the  time  limited  by  the 
statute,  or  if  the  right  to  appeal  is  barred  in 
any  other  manner;  but  on  writs  of  error,  it  ap- 
pears to  have  been  the  settled  practice  of  the 
English  courts,  for  nearly  a  century,  to  require 
the  defendant  in  error  to  plead  the  Statute  of 
Limitations  in  bar,  so  as  to  enable  the  plaintiff 
in  error  to  reply  the  exceptions  in  the  statute. 
Higgs  v.  Evans,  2  Str. ,  837;  Street  v.  Hopkirwon, 
Lee's  Cas.  t.  Hardw.,  345;  3  Bac.  Abr.,  ed.  of 
1832,  p.  114,  tit.  Error,  L;  1  Chit.  Archb.,ed. 
of  1833,  p.  326.  The  same  practice  also  ap- 
pears to  prevail  in  our  sister  States  of  Mass, 
and  Conn.  Eager  v.  Com.,  4  Mass.,  182;  Allin 
v.  Cook,  1  Root,  54.  This  court,  however, 
adopted  the  practice  of  the  Court  of  Exchequer 
Chamber  in  England,  on  writs  of  error  in 
cases  not  provided  for  by  the  rules;  it  is  prop- 
er to  follow  it  here  until  the  rule  is  changed. 
But  if  this  practice  should  be  found  inconven- 
ient, or  too  expensive  to  the  parties,  I  have  no 
doubt  this  court  has  the  power  to  change  the 
practice,  by  a  rule  of  the  court,  so  as  to  permit 
the  defendant  to  avail  himself  of  the  limitation, 
prescribed  by  the  statute,  on  a  motion  to  dis- 
miss the  writ  of  *error,  instead  of  [*526 
driving  him  to  his  plea;  and,  in  the  present 
case,  if  the  plaintiff  in  error  has  been  guilty  of 
technical  irregularity,  which  authorized  the 
defendant  to  apply  to  dismiss  the  writ  of  er- 
ror, although  it  is  such  an  irregularity  as  this 
court  would  have  relieved  against  under  other 
circumstances,  yet,  if  the  remedy  of  the  plaint- 
iff is  barred  by  lapse  of  time,  we  may  take  that 
into  consideration  in  deciding  upon  the  ques- 
tion, whether  the  motion  to  dismiss  on  the 
ground  of  the  technical  irregularity  shall  be 
sustained. 

Such  a  technical  irregularity  exists  here.  By 
the  34th  section  of  the  article  of  the  Revised 
Statutes  relative  to  writs  of  error,  2  R.  S.,  597, 
the  party  prosecuting  a  writ  of  error  is  required, 
within  10  days  after  the  filing  of  his  writ,  to 
give  notice  to  the  defendant  in  error  or  his  at- 
torney of  the  execution  of  the  bond  for  costs, 
etc. ,  with  the  names,  additions  and  residence 
of  the  sureties  in  such  bond,  to  enable  the  de- 
fendant in  error  to  except  to  the  sufficiency  of 
the  sureties.  Provision  is  made  by  a  subse- 
quent section  for  superseding  the  writ  of  error, 
if  the  sureties  do  not  justify  within  a  limited 
period  after  notice  of  an  exception  to  them  for 
insufficiency.  This  provision,  however,  does 
not  reach  the  case  of  a  neglect  of  the  plaintiff 
in  error  to  give  the  notice  required  by  the  34th 
section;  and  a  neglect  to  comply  with  the  di- 
rections of  that  section  of  the  statute,  is  in  my 
opinion,  such  irregularity  on  the  part  of  the 
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plaintiff  as  will  authorize  the  court  in  which 
the  writ  of  error  is  returnable  to  dismiss  the 
same,  unless  some  excuse  is  given  to  satisfy 
the  court  the  neglect  was  not  intentional.  In 
the  present  case,  if  the  Statute  of  Limitations 
is  not  a  bar  to  the  writ  of  error,  I  should  feel 
disposed  to  let  this  motion  stand  over  to  the 
next  motion  day,  to  give  the  plaintiff  in  error 
an  opportunity  to  render  such  excuse.if  he  has 
any  to  give  ;  but  if  the  court  agree  with  me  in 
supposing  that  the  statute  will  be  a  valid  bar 
in  this  case,  if  set  up  by  way  of  plea,  then 
it  would  be  useless  to  subject  these  parties  to 
further  expense  by  relieving  the  plaintiff  in 
error  from  the  consequence  of  his  irregularity, 
and  driving  the  defendant  to  his  plea  in  bar. 

By  the  English  Statute  of  Limitations  as  to 
writs  of  error,  the  plaintiff  was  required  to  sue 
527*]  out  his  writ  within  20  years  *after  the 
judgment  was  signed  or  entered  of  record, 
with  the  usual  saving  in  favor  of  infants,  etc. 
But  in  the  former  revision  of  the  laws  in  this 
State,  the  language  of  the  statute,  as  well  as 
the  time  of  the  limitation,  was  changed.  The 
period  of  limitation  was  reduced  to  five  years, 
without  any  exception  in  favor  of  infants, 
feme  coverts,  etc. ;  and  the  statute  required  the 
writ  of  error  to  be  brought  within  five  years 
after  the  rendition  of  the  judgment,  instead  of 
directing  the  time  for  suing  put  the  writ  of  er- 
ror to  commence  from  the  signing  or  entering 
the  judgment  on  record,  as  in  the  English 
Statute.  The  language  of  the  statute,  as  con- 
tained in  the  recent  revision,  is,  that  the  writ 
of  error  shall  be  brought  within  two  years 
after  the  rendering  of  the  judgment  or  final 
determination  of  the  court,  and  not  after  ;  with 
an  exception  in  favor  of  infants,  lunatics,  etc., 
for  further  time,  not  exceeding  five  years  from 
the  time  of  rendering  the  judgment.  I  am  at 
a  loss  to  account  for  this  change  in  language 
from  the  English  Statute,  except  upon  the  sup- 
position that  the  Legislature  intended  the  stat- 
ute should  commence  running  from  the  time 
the  judgment  was  actually  given,  which  seems 
to  be  the  natural  meaning  of  the  expression — 
within  two  years  after  the  rendering  of  such 
judgment  or  final  determination.  In  point  of 
principle,  it  is  not  very  material  whether  one 
construction  or  the  other  is  adopted,  as  the 
plaintiff  in  error  may  himself  obtain  permission 
to  make  up  the  record,  if  the  adverse  party 
neglects  to  do  it  within  a  reasonable  time  after 
the  actual  rendition  of  the  judgment,  Jackson 
v.  Parker,  2  Cai.,  385  ;  and  it  is"  not  necessary 
to  wait  for  the  filing  of  the  record  before  a 
writ  of  error  can  be  sued  out.  It  is  sufficient 
if  the  judgment  is  signed  and  filed  at  any  time 
before  the  actual  return  of  the  writ  of  error, 
although  after  the  return  day  is  past.  Arnold 
v.  Sandford,  14  Johns.,  417. 

Believing  that  there  has  been  a  technical  ir- 
regularity on  the  part  of  the  plaintiff  in  error, 
and  that  his  remedy  is  barred  by  lapse  of  time, 
so  that  it  would  be  useless  for  him  to  proceed 
further  in  this  case,  I  shall  vote  to  dismiss  the 
writ  of  error. 

528*]  *By  Senator  Tracy.  So  far  as  the 
policy  of  the  statute  is  concerned,  it  is  indiffer- 
ent whether  we  construe  the  time  of  limitation 
to  commence  on  the  entry  of  the  rule  for  final 
judgment,  or  not  until  the  filing  of  the  record; 
and  it  would  not  be  doing  violence  to  the  lan- 
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guage  of  the  statute,  to  give  to  it  either  con- 
struction. But  it  strikes  me  that  the  more  ob- 
vious and  natural  import  of  the  expression 
"  rendering  of  such  judgment"  is  the  annun- 
ciation or  declaring  the  decision  of  the  court 
indicated  by  the  rule  for  judgment  :  and  this 
construction  is  fortified  by  the  fact  that  our 
Statute  varies  in  its  expression  from  the  En- 
glish Statute,  which  refers  in  terms  to  the  filing 
of  the  judgment  record.  But  however  this 
may  be,  it  is  plain  that  the  statute  does  not  in- 
tend to  secure  to  the  party  more  than  two  full 
years  for  exercising  his  right  to  bring  a  writ 
of  error  ;  and  it  having  been  already  decided 
that  he  need  not  wait  for  filing  the  record,  but 
may  sue  out  his  writ  of  error  as  soon  as  the 
rule  for  judgment  is  entered,  it  would  seem  to 
be  only  in  consistency  with  this  decision  that 
the  term  for  the  limitation  of  the  right  should 
be  coeval  with  the  right  itself.  I  concur,  there- 
fore, in  the  conclusion  to  which  the  Chancellor 
has  arrived. 

By  Senator  Seward.  The  Statute  of  Lim- 
itations can  be  taken  advantage  of  only  by  plea. 
The  statute,  in  my  opinion,  does  not  com- 
mence to  run  until  the  filing  of  the  record, 
which  the  Legislature  contemplated  should  be 
filed  previous  to  the  suing  out  of  the  writ  of 
error,  as  is  manifest  from  the  provision  re- 
quiring the  certificate  of  counsel.  In  the 
Supreme  Court,  a  judgment  is  not  considered 
final  until  the  filing  of  the  record  ;  for  until 
then, parties  may  move  to  set  aside  a  verdict  or 
report  or  referees,  but  not  afterwards.  The 
motion  should  be  denied. 

On  the  suggestion  of  the  Chancellor,  the  first 
question  put  was,  Is  the  writ  of  error  barred 
by  the  statute  ?  Upon  which  the  members  of 
the  court  voted  as  follows  : 

*In  the  affirmative-The  PRESIDENT,  [*529 
The  CHANCELLOR,  and  Senators  Armstrong, 
Conklin,  Cropsey,  Edwards,  Fisk,  Gansevooi-t, 
Lansing,  Macdonald,  Seger,  Tracy,  Van  Schaick, 
Wesccott — 14. 

In  the  negative — Senators  Seward,  Stow- 
er—2. 

Whereupon  the  writ  of  error,  by  a  similar 
vote,  was  quashed,  with  costs. 

Cited  in-1  Hill,  661 ;  4  Hill,  29. 32 ;  14  Barb.,  299 :  32 
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336 ;  5  How.  Pr.,  479 ;  10  How.  Pr.,  219  ;  16  How.  Pr., 
398 ;  7  Abb.  Pr.,  363 ;  1  Bradf .,  490 ;  3  Co.  R-,  37 ;  Co.  K. 
N.  S..  153 ;  28  Cal.,  222, 421 ;  12  Mich.,  386  ;  21  Am.  Rep., 
182(52Ind.,347). 


BO  YD  &  SUYDAM,  Impleaded  with  HERN- 
DON,  Appellants, 

AND 

BRISBAN,  Respondent. 

Damages,  in  Addition  to  Costs,  Allowed  on  Affirm- 
ance of  Decree. 

On  the  affirmance  of  a  decree  in  chancery,  by  the 
Court  for  the  Correction  of  Errors,  where  the  ques- 
tion presented  by  the  appeal  is  a  mere  matter  of 
fact,  and  the  opinion  of  the  court  is  unanimous  in 
favor  of  affirmance  of  the  decree,  damages,  besides 
the  costs  of  the  appeal,  will  be  awarded  to  the  re- 
spondent. The  damages  awarded  in  this  case  were 
$100. 

Citation-2  E.  8..  618.  sec.  36. 

BOYD  &  Suydam  appealed  from  a  decree  of 
the  Chancellor,  adjudging  them  liable  to 

WEND.  11. 


1833 


BOYD  v.  BRISBAN. 


529 


the  one  half  of  the  loss  sustained  upon  a  quan- 
tity of  cotton  purchased  by  Herndon  &  Bris- 
ban  in  Ala., and  transmitted  by  them  to  Boyd  & 
Suydam  in  N.  Y.,  on  the  ground  that  the  pur- 
chase had  been  made  on  the  joint  account  of 
the  two  firms.  The  accounts  between  the  firms 
had  been  settled  by  Boyd  &  Suydam  on  the 
one  part  and  Herndon  on  the  other,  charging 
the  firm  of  Herndon  &  Brisban  with  the  whole 
of  the  loss,  and  for  the  balance  thus  ascer- 
tained Herndon  gave  a  note  in  the  name  of  the 
lirm  of  Herndon  &  Brisban,  on  which  Brisban 
was  sued.  Brisban  filed  a  bill  in  chancery 
against  Boyd  &  Suydam  and  his  late  partner 
Herndon,  alleging  that  the  cotton  upon  which 
the  loss  happened  had  been  purchased  for  the 
joint  concern  of  both  firms,  and  that,  conse- 
quently, the  firm  of  Boyd  &  Suydam  should 
have  been  charged  with  half  of  the  loss.  The 
purchase  for  joint  concern  was  denied  by  Boyd 
<fc  Suydam.  Whether  the  purchase  was  for 
53O*j  the  joint  concern  *of  both  firms  was  the 
principal  question  in  the  cause.  This  court  un- 
animously affirmed  the  decree  of  the  Chancellor. 

In  settling  the  decree  of  this  court : 

Senator  Tracy  proposed  that  the  appellants 
should  be  ordered  not  only  to  pay  the  costs  of 
the  appeal, but  also  the  further  sum  of  $100  as 
damages,  by  way  of  mulct  for  the  vexation 
caused  the  respondent  by  the  prosecution  of  the 
appeal.  He  said  he  considered  this  a  case  re- 
quiring the  exercise  of  this  power  of  the  court, 
as  the  appeal  presented  a  mere  question  of  fact, 
fully  examined  and  discussed  by  the  Chancellor, 
and  whose  decision  has  been  unanimously  ap- 
proved here. 

Justice  Nelson  approved  of  the  suggestion. 
He  considered  the  awarding  of  damages,  in 
cases  of  this  kind,  like  the  giving  of  double 
costs  on  writs  of  error.  If  the  power  of  impos- 
ing damages  is  ever  to  be  exercised,  this  case, 
he  said,  called  for  its  exercise. 

Senator  Edwards  was  opposed  to  awarding 
damages  in  this  case,  unless  the  court  should  be 
disposed  to  adopt  the  rule  of  giving  damages  in 
all  cases  where  the  decision  of  the  Chancellor 
was  unanimously  affirmed.  If  that  rule  was  not 
adopted,  he  was  of  opinion  that  damages  should 
be  imposed  only  where  it  was  evident  that  the 
appeal  was  vexatious. 

Justice  Sutherland.  It  was  the  practice 
of  this  court,  until  1824,  to  award  damages  on 
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the  affirmance  of  a  decree  in  certain  cases;  at 
that  time  the  propriety  of  doing  so  was  ques- 
tioned, but  the  power  was  exercised.  In  view 
of  the  practice  in  this  court, the  law  was  enacted 
authorizing  the  court.in  its  discretion,  to  award 
damages  for  the  delay  and  vexation  caused  by 
the  appeal.  2  R.  8.,  618,  sec.  35.  Damages 
are  awarded  where  it  appears  that  there  is  no 
ground  for  the  appeal,  or  whether  it  is  mani- 
festly vexatious.  Where  the  decision  is  on  the 
merits,  and  the  opinion  of  the  court  unanimous 
in  favor  of  affirmance,  or  where  there  is  no 
doubt  as  to  *the  law  of  the  case,  it  has  [*531 
been  the  practice  of  this  court  to  award  dam- 
ages. 

Senator  Gansevoort  was  opposed  to  estab- 
lishing any  general  rule  on  this  subject ;  the 
awarding  of  damages  he  considered  a  matter 
of  discretion,  to  be  governed  by  the  circum- 
stances of  each  particular  case.  He  was  dis- 
posed to  award  damages  in  this  case. 

The  Chief  Justice  said  he  did  not  deny 
the  power  of  the  court  to  award  damages  in 
cases  of  delay  and  vexation;  but  he  perceived 
no  injury  which  the  respondent  in  this  case  had 
sustained  from  delay,  nor  did  he  discover  any 
evidence  of  vexation.  Besides,  what  rule  of 
damages  can  be  adopted  ?  There  is  none;  and 
I  confess  I  have  always  shrunk  from  the  exer- 
cise of  this  power.  The  awarding  of  damages 
on  appeals  is  not  like  giving  double  costs  on 
writs  of  error;  for  if  so,  the  Legislature  would 
have  regulated  it.  If  a  respondent  has  sus- 
tained actual  injury,  as  the  loss  of  interest  on 
money  deposited  in  the  progress  of  the  suit, 
he  should  be  allowed  damages,  but  otherwise 
not. 

On  the  question  being  put — Shall  damages 
be  awarded  in  this  case  ? — The  members  of  the 
court  voted  as  follows : 

In  the  affirmative — Mr.  Justice  NELSON,  and 
Senators  Armstrong,  Cropsey,  Deitz,  Edmonds, 
Gansevoort,  Gere,  Macdonald,  Slower,  'Tracy, 
Westcott—ll. 

In  the  negative — The  PRESIDENT,  The  CHIEF 
JUSTICE,  and  Senators  Conklin,  Edwards,  Grif- 
fin, Van  Schaick—Q. 

Whereupon  the  decree  of  the  Chancellor  was 
affirmed,  with  costs,  and  $100  damages  directed 
to  be  paid  by  the  appellants. 

Cited  in— 11  Paige,  228 :  24  N.  Y.,  110:  39  Am.  Rep., 
12  (65  Ala..  417). 
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CASES  ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  NEW  YORK, 

IN 
MAY  TERM,  1834,  IN  THE  FIFTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


533*]    "JACKSON,    ex   dem.  TITUS   and 
WEEKS, 

v. 
MYERS. 

Ejectment  against  Tenant — Parol  Declarations  of 
Landlord,  Admissible  to  Show  that  Deed  Held 
by  Him  is  Void — Time  and  Circumstances  of 
such  Declarations — Plaintiff,  not  Bound  to 
Call  Landlord  as  Witness — Parol  Evidence, 
Admissible  to  Show  that  Title  never  Vested — 
Title  and  Eights  of  Assignee  of  Mortgage. 

The  parol  declarations  of  a  party,  showing  a  deed 
of  real  estate  held  by  him  to  be  void  for  fraud,  are 
admissible  in  evidence  in  an  action  of  ejectment 
against  his  tenant,  where  such  declarations  are  made 
while  in  possession  of  the  property,  although  sub- 
sequently and  previous  to  the  trial  of  the  ejectment 
suit,  the  grantor  of  such  party  has  assigned  to  a 
creditor  the  mortgage  received  by  him  as  the  pre- 
tended bonsideration  of  the  grant,  and  the  grantee 
has  authorized  the  creditor  to  receive  rents  from 
the  tenant  of  the  mortgaged  premises. 

The  plaintiff  in  such  suit  is  not  bound  to  call  the 
landlord  of  the  tenant  as  a  witness,  but  may  avail 
himself  of  his  declarations  or  admissions. 

The  assignee  of  a  mortgage  does  not,  by  the  deed 
of  assignment,  acquire  a  legal  title  to  the  mortgaged 
premises,  nor  does  he  thereby  become  entitled  to  the 
rents,  where  the  mortgaged  premises  are  held  by 
lease  under  the  mortgagor. 

It  seems,  that  the  principle  that  a  purchaser  for 
valuable  consideration  without  notice  is  protected 
in  certain  cases  where  the  title  of  his  grantor  is  de- 
feasible on  the  ground  of  fraud,  is  not  applicable 
when  the  estate  is  taken  in  security  or  in  discharge 
of  an  antecedent  debt. 

Whether  a  mortgagee  in  possession  after  forfeit- 
ure, without  having  invested  himself  with  the  legal 
title,  may  retain  possession,  qwerc. 

Citatiops-4  Johns.,  230;  7  Cow.,  174 ;  8  Wend.,  615. 
616 :  2  R.  8.,  312,  sec.  57. 

THIS  was  an  action  of  ejectment  for  the  re- 
covery of  a  store  and  lot  in  Pittsburgh, 
tried  at  the  Clinton  Circuit  in  June,  1831. 
534*]  *The  lessors  of  the  plaintiff  claimed 
the  premises  as  purchasers  at  a  sheriff's  sale, 
under  an  execution  against  one  A.  Parsons,  is- 
sued on  a  judgment  docketed  May  11,  1827. 
The  sale  took  place  Dec.  81, 1827,  and  the  deed 
from  the  sheriff  to  the  purchasers  was  executed 
Apr.  4,  1829.  The  defendant,  in  his  defense, 
produced  a  deed  of  the  premises  in  question 
from  A.  Parsons  to  Charles  H.  Miller,  purport- 
ing to  be  for  the  consideration  of  $2,000,  bear- 
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ing  date  Feb.  28,  1827,  and  recorded  Mar.  8,. 
in  the  same  year.  The  lessors  of  the  plaintiff 
proved  the  deed  from  Parsons  to  Miller  to  have 
been  executed  in  fraud  of  creditors;  and  at  the 
close  of  the  trial,  the  defendant's  counsel  aban- 
doned the  defense  upon  the  question  of  fraud, 
and  obtained  leave  to  make  a  case  for  the  pur- 
pose of  reviewing  the  decisions  of  the  circuit 
judge  upon  the  following  questions  of  law. 
First.  Among  other  evidence  adduced  by  the 
lessors  of  the  plaintiff  to  show  the  deed  from 
Parsons  to  Miller  to  have  been  fraudulently 
executed,  was  the  deposition  of  Samuel  Pitcher, 
proving  certain  admissions  made  by  Miller- 
Apr.  23,  1827:  the  counsel  for  the  defendant 
objected  to  its  admission  as  evidence,  on  the 
grounds:  1.  That  a  mortgage  of  the  premises 
in  question,  given  ,by  Miller  to  Parsons  at  the 
time  of  the  conveyance  to  Miller,  to  secure  the 
consideration  money  expressed  in  the  deed, had 
been  assigned  by  Parsons  to  Joseph  Russell 
(although  it  was  conceded  that  such  assign- 
ment was  made  subsequent  to  the  admissions 
of  Miller) ;  2.  That  the  parol  declarations  of 
Miller  were  inadmissible;  and  3.  That  he  waa 
a  competent  witness  to  prove  the  fraud,  if  any 
existed,  and  ought  to  have  been  produced.  The 
judge  overruled  the  objection,  and  directed 
the  deposition  to  be  read  to  the  jury.  Second. 
On  the  trial  of  the  cause,  the  defendant  pro- 
duced the  mortgage  executed  by  Miller  to  Par- 
sons, bearing  date  Feb.  28,  1827,  conditioned 
for  the  payment  of  $2,000,  in  four  equal  an- 
nual installments,  after  its  date,  with  interest, 
and  an  assignment  of  the  same  from  Parsons 
to  Joseph  Russell  and  John  A.  Hall,  bearing 
date  Sep.  21,  1827,  and  proved  that  in  Mar., 
1829,  the  defendant  in  this  cause  was  in  pos- 
session of  the  premises  in  question  as  the  ten- 
ant of  Miller,  and  received  notice  from  Russell 
*and  Hall  of  the  existence  of  themort-  f*535 
gage,  of  its  assignment  to  them,  of  the  moneys 
due  thereon,  and  that  he  would  be  required  to 
pay  to  them  the  rent  due  upon  the  premises. 
The  defendant  also  produced  a  written  author- 
ity from  Miller  to  Russell,  one  of  the  firm  of 
Russell  &  Hall,  bearing  date  in  Nov.,  1829,  to 
receive  the  rents  of  the  premises  in  question 
due  from  the  defendant,  in  which  it  was  stated 
that  Russell  in  equity  had  a  good  right  to  the 
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same,  and  by  which  Miller  engaged  to  execute 
to  Russell  a  quitclaim  deed  of  the  premises 
when  thereunto  requested.  The  defendant  also 
produced  another  written  power  to  Russell  to 
receive  from  a  depositary  the  counterpart  of 
the  lease  executed  to  Myers.  On  this  evidence, 
the  counsel  for  the  defendant  insisted  that  Rus- 
sell and  Hall,  as  the  assignees  of  the  mortgage 
executed  by  Miller  to  Parsons,  and  as  the  sub- 
stitutes of  Miller  to  receive  the  rent,  became  in 
law  and  in  fact  possessed  of  the  premises  in 
question,  and  that  Myers,  the  defendant  in  the 
suit,  was  the  tenant  of  Russell  and  Hall  or  of 
Russell  alone,  and  requested  the  judge  so  to 
charge  the  jury.which  he  refused  to  do.  Third. 
The  defendant  offered  in  evidence  a  mortgage 
of  a  lot  of  land,  of  which  the  premises  in  ques- 
tion are  a  part,  executed  by  Parsons  to  R.  H. 
Walworth,  Esq.,  bearing  date  Feb.  1,  1817,  to 
secure  the  payment  of  $1,175,  and  an  assign- 
ment from  the  mortgagee  to  Joseph  Russell, 
bearing  date  Nov.  27, 1829,  of  the  amount  then 
due  upon  the  same,  viz.:  $190.12  ;  which  evi- 
dence was  objected  to  by  the  plaintiff's  coun- 
sel, and  rejected  by  the  judge.  The  jury  found 
a  verdict  for  the  plaintiff;  the  defendant  made 
a  case  and  moved  for  a  new  trial.  The  case  was 
submitted  on  written  briefs. 

.'//•.  J.  P.  Cushman,  for  the  defendant.) 

Mr.  J.  Paine,  for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  Let  us  inquire 
who  are  the  parties  to  this  suit  and  what  is  the 
issue  to  be  tried.  The  subject-matter  is  a  store 
and  lot,  the  title  to  which  was  once  in  A.  Par- 
sons, which  title  the  plaintiff  says  he  has  by 
operation  of  law,  by  means  of  a  judgment  and 
536*]  execution  against  *Parsons  and  a  sale 
thereon.  If  the  title  was  in  Parsons  when  the 

Judgment  was  docketed,  in  May,  1827,it  is  now 
n  the  lessors  of  the  plaintiff.  The  title  was  in 
Parsons  at  that  time,  unless  it  passed  by  the 
deed  previously  executed  to  Miller.  If  it  did 
pass  by  that  deed,  then  it  is  still  in  Miller  ;  he 
has  never  conveyed  it  to  any  one,  nor  has  the 
mortgage  executed  by  him  been  foreclosed.  If 
these  facts  are  so,  and  so  they  appear  in  the 
case,  then  Miller  is  the  party  in  interest — the 
real  defendant.  It  is  true  that  he  has  assigned 
the  rent  to  Russell,  saying  that  he  has  in  equity 
a  good  right  to  the  same ;  but  Miller  had  no 
legal  title  to  the  rents  prior  to  the  assignment, 
nor  has  he  now  any  legal  title  to  the  property 
itself,  from  anything  appearing  upon  this  case. 
If  I  am  right  in  this  assumption,  then  there  can 
be  no  doubt  about  the  propriety  of  Pitcher's 
testimony.  It  was  properly  admitted.  Miller's 
declarations  were  competent  testimony,  be- 
cause he  is  the  party  in  interest ;  and  for  the 
same  reason,  he  could  not  be  a  witness.  But 
if  he  were  not  the  party  in  interest,  his  decla- 
rations were  properly  received  in  evidence,  if 
made  when  in  possession  of  the  premises  in 
dispute;  and  they  are  good  evidence  against 
him  and  all  persons  claiming  under  him.  So  is 
the  doctrine  in  Jackson  v.  Bard,  4  Johns.,  230, 
and  many  subsequent  cases.  There  may  be 
exceptions  which  will  be  hereafter  considered. 
The  doctrine  that  parol  declarations  shall 
not  be  received  to  devest  a  legal  title,  is  not  ap- 
plicable in  this  case.  Such  declarations  can- 
not be  received  to  devest  an  estate  already 
shown  to  have  vested,  or  when  it  is  shown  that 
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there  is  higher  evidence.  The  object  here  was 
to  show  that  no  title  vested  ;  that  the  instru- 
ment which  purported  to  convey  the  estate  was 
void.  It  is  always  competent  to  show  that  a 
deed  was  delivered  as  an  escrow,  or  that  it  was 
obtained  by  fraud.  There  can  be  no  doubt 
that  it  might  be  shown,  by  any  competent  wit- 
ness who  knew  the  fact,  that  a  deed  was  ob- 
tained by  imposition,  or  by  force,  duress,  or 
that  it  was  executed  for  the  express  purpose  of 
defrauding  the  creditors  of  the  grantor.  How 
can  such  evidence  be  given  but  oy  parol?  By 
persons  who  were  present  at  the  concoction  of 
the  fraud,  and  knew  the  facts  and  the  declared 
intents  of  the  parties  when  the  deed  was  exe- 
cuted. *If  these  facts  could  be  proved  [*53  7 
by  parol,  by  indifferent  persons,  why  not  prove 
them  by  the  admissions  of  the  parties?  Had 
the  subscribing  witnesses  been  produced  who 
had  heard  Miller  make  similar  declarations  to 
those  made  to  Pitcher,  there  could  have  been 
no  good  objection  to  it  on  the  ground  of  its 
being  parol  evidence.  If  that  objection  were 
to  prevail  in  such  a  case,  a  deed  would  seldom 
be  proved  fraudulent. 

The  defendant's  counsel  insists  that  Miller's 
declarations  were  inadmissible,  because  the 
plaintiff  might  have  produced  him  as  a  witness; 
and  it  is  said  he  might  have  done  so  because 
Miller's  interest  was  against  him;  and  because 
the  plaintiff  might  thus  use  him  as  a  witness, 
therefore  it  is  said  he  shall  not  give  evidence 
of  his  declarations.  It  is  in  general  true  that 
the  declarations  of  a  person  who  is  a  compe- 
tent witness  cannot  be  given  in  evidence;  but  a 
party  is  not  compelled  to  call  a  party  in  inter- 
est, merely  because  he  may  do  so  ;  and  if  he 
did  call  him,  such  party  in  interest  could  not 
be  compelled  to  testify.  7  Cow.,  174.  Miller 
was  not  a  competent  'witness  for  the  defend- 
ant, who  was  his  tenant,  and  Miller  himself 
the  real  defendant.  The  plaintiff  was,  there- 
fore, not  obliged  to  call  him,  and  was  entitled 
to  the  benefit  of  his  admissions. 

The  defendant's  second  point  is,  that  Rus- 
sell and  Hall,  being  assignees  of  Miller's  mort- 
gage, became  vested  with  the  legal  title  :  that 
is,  as  I  understand  it,  the  mortgage  is  an  out- 
standing title  ;  for  the  defendant  has  not  con- 
nected himself  at  all  with  Russell  and  Hall  as 
their  tenant,  and  can  only  avail  himself  of  the 
mortgage,  if  at  all,  as  an  outstanding  title.  A 
mortgage  before  foreclosure  Is  now  regarded 
mererp  as  a  security  for  money.  The  decisions' 
on  this  point  were  commented  on  in  the  Court 
of  Errors  in  the  case  of  Astor  v.  Hoyt,  5  Wend., 
615.  Russell  and  Hall  show  no  privity  between 
themselves  and  the  defendant.  They  have,  in- 
deed, given  him  notice  to  pay  them  the  rent ; 
but  can  they  collect  rent  01  him  in  their  capac- 
ity as  mortgagees  ?  Surely  not.  As  assign- 
ees of  Miller's  lease,  if  they  have  an  assign- 
ment, they  may  ;  but  without  an  assignment 
they  must  institute  proceedings  in  the  name  of 
Miller.  The  defendant  has  never  attorned  to 
Russell  and  Hall,  and  is  not  their  tenant.  It 
seems,  therefore,  to  be  'traveling  out  [*538- 
of  the  case, properly  before  the  court,  to  be  dis- 
cussing the  question, whether  they  can  enforce 
their  mortgage.  All  I  mean  to  say  now  is,  that 
they  are  not  in  the  place  of  a  bona  fide  pur- 
chaser from  Miller,  for  valuable  consideration 
paid  without  notice  of  the  fraud.  It  is  a  gen- 
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eral  rule  that  a  person  having  no  title  can  con- 
vey none  ;  but  there  are  cases  where  a  party 
having  a  title  defeasible  in  his  hands,  may  con- 
vey to  an  innocent  party  for  value  paid,  and 
the  title  of  the  purchaser  will  be  held  valid  from 
considerations  of  public  policy.  Whether  this 
is  such  a  case,  I  do  not  mean  to  inquire  ;  but 
I  will  merely  remark,  that  all  the  cases  which 
I  have  examined,  where  the  purchase  from  a 
fraudulent  grantor  was  sustained,  were  cases 
where  the  purchaser  gave  value  at  the  time  of 
the  purchase  ;  not  where  the  premises  were 
taken  in  security  or  discharge  of  an  antecedent 
debt.  This  case  presents  a  contest  among  cred- 
itors to  secure  each  for  himself  what  he  can  of 
the  wreck  of  the  failing  debtor's  property.  The 
lessors  claim  under  a  judgment.  Where  was 
the  legal  title  to  the  property  in  question  when 
that  judgment  was  entered?  The  sale  to  Miller 
being  fraudulent  as  against  creditors,as  to  them 
the  title  remained  in  Parsons.  It  did  so,  also, 
as  between  the  creditors  and  Miller,  the  fraud- 
ulent purchaser,  and  all  holding  under  him  ; 
though  perhaps  not  as  to  a  bonafide  purchaser 
from  him  for  valuable  consideration.  As  be- 
tween the  parties  to  this  suit,  the  title  remained 
in  Parsons,  and  the  judgment  became  a  lien 
upon  it.  The  plaintiff's  title  is,  therefore,  com- 
plete. 

The  defendant's  counsel  contends  that  Myers 
was  tenant  to  Russell  and  Hall.  This  point  has 
already  been  answered,  being  involved  in  the 
previous  point.  I  will,  however,  observe,  that 
all  the  cases  referred  to  by  the  counsel  are  cases 
decided  in  England,  where  the  mortgagee  is 
considered  as  having  the  legal  title.  It  is  not 
BO  here;  and  it  is  contended  by  the  counsel  for 
the  plaintiff's  that  a  mortgagee  in  possession 
could  not  protect  himself  against  an  action  by 
the  mortgagor  or  his  assignee,  since  by  the  Re- 
vised Statutes  a  mortgagee  cannot  maintain 
ejectment.  2  R.  8.,  312,  sec.  57.  That  point 
does  not  necessarily  arise,  but  it  does  not  fol- 
low that  he  may  not  retain  possession  under  a 
mortgage,  though  he  could  not  recover  the 
539*]  possession  upon  it.  This  section  of  *the 
Revised  Statutes  strongly  supports  the  view 
which  the  courts  here  have  taken  of  a  mort- 
gage. It  is  not  to  be  considered  a  conveyance 
of  the  title,  else  the  mortgagee  might  bring 
ejectment  after  forfeiture  ;  out  he  must  invest 
himself  with  the  legal  title,  by  foreclosing  his 
mortgage,  before  he  can  recover  possession. 
The  mortgage  to  R.  H.  Walworth  was  proper- 
ly rejected  ;  it  is  not  an  outstanding  title,  but 
merely  an  incumbrance  upon  the  premises. 

New  trial  denied. 

Parol  declarations— Admissible  against  party  and 
thoKe  claiming  under  him.  Cited  in— 14  Wend.,  235 ; 
38  Mich.,  324 ;  4  Am.  Dec.,  172  (14  N.  H.,  19). 

Mortgage— Legal  title  in  mortgagor.  Cited  in— 21 
Wend.,  37  ;  6  Hfll.  473 ;  Hoffm..  371 ;  61  N.  Y..  118 ;  3 
Barb.,  312 ;  9  Barb.,  56 :  27  Barb.,  54 ;  3  Rob..  201. 

Mortgagee  in  possession— May  retain  until  payment. 
Cited  in-21  Wend.,  487 ;  26  Barb.,  406. 

Witness— Disqualified  hy  interest.  Cited  in— 1  Hill, 
>7:  5  Hill.  541. 

Also  cited  in-26  Wend..  557;  21  N. Y.,  359;  5  BOB.,  617. 


THE  PEOPLE 

THE  CORPORATION  OF  ALBANY. 

Indictment  againtt  Corporation  for  Neglecting  to 
Remove  Nuisance — Corporation  of  City  of  Al- 
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bany — Its  Power  and  Duty  as  to  Removal  of 
Bulk-Head  Connecting  the  Erie  Canal  with  tlie 
Hudson  River. 

An  indictment  lies  against  a  corporation,  quasi  a 
corporation,  for  neglecting'  to  do  what  the  common 
Brood  requires ;  as  where  the  corporation  of  a  city 
have  power  to  direct  the  excavating,  deepening  or 
cleansing  of  a  basin  connected  with  ariver.and  neg- 
lect to  take  the  necessary  measures  in  that  respect 
after  such  basin  becomes  foul  by  the  aggregation  of 
mud  and  other  substances,  so  that  the  water  is  cor- 
rupted and  the  air  infected  by  noisome  and  un- 
wholesome stenches,  and  thus  a  nuisance  created. 

The  Corporation  of  the  City  of  Albany  has  no 
right,  under  its  corporate  powers  granted  by  chart- 
er, or  by  special  Acts  of  the  Legislature,  to  remove 
the  bulk-head  at  the  foot  of  the  basin,  connecting 
the  Erie  Canal  with  the  Hudson  River;  if  the  public 
health  can  be  preserved  in  no  other  way  than  by 
the  removal  of  the  bulk-head,  the  duty  of  remov- 
ing it  is  no  more  incumbent  upon  the  Corporation 
than  is  it  upon  individual  citizens ;  and  where  a 
Court  of  General  Sessions  instructed  a  jury  that  the 
Corporation  were  bound  to  abate  a  nuisance  arising 
from  the  basin  being  foul,  even  if  in  doing  so  it 
should  be  necessary  to  cut  down  or  remove  the 
bulk-head,  and  a  verdict  was  found  accordingly.the 
judgment  entered  upon  such  verdict  was  reversed 
by  the  Supreme  Court  upon  writ  of  error. 

Citations— Laws  of  1826, 192,  sec.  15;  2  R.  L..  468,469; 
Laws  of  1828, 182,  sec.  6;  1  Hawk.  PI.  Cr.,  76, 360, 369;  1 
Chit.  Cr.  L.,  333,  352,  353,  603,  604.  605  ;  3  Burns.  Just., 
217 ;  5  Burr.,  2700;  Cowp.,  86 ;  4  Bl.  Com.,  166, 167. 

TERROR  from  the  General  Sessions  of  Albany. 
-LJ  The  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  Albany  were  indicted  for  neg- 
lecting to  remove  a  nuisance  ;  they  being 
charged  with  permitting  and  suffering  the  ba- 
sin in  the  Hudson  River,  at  the  termination  of 
the  Erie  Canal,  to  be  foul,  filled  and  choked 
up  with  mud,  rubbish  and  dead  carcasses  of 
animals  ;  whereby  the  citizens  were  not  only 
deprived  of  the  benefit  and  advantage  of  using 
the  water  for  the  convenience  of  themselves 
*and  families,  but  the  mud,  etc.,  be-  [*54O 
came  offensive  and  nauseous,  corrupting  the 
water,  and  causing  noisome  and  unwholesome 
smells,  infecting  the  air  to  the  damage  and 
common  nuisance  of  the  citizens  residing  in 
the  vicinity  and  those  passing  and  repassing 
the  basin.  The  duty  of  cleansing  the  basin  was 
chareed  upon  the  Corporation,  and  it  was  al- 
legedf  that  they  had  been  used  and  accustomed 
to  cleanse  the  same,  but  that  from,  etc.,  until, 
etc.,  they  did  not  do  so,  but  on  the  contrary 
permitted  and  suffered  the  basin,  alleged  to  be 
a  common  water-course,  to  be  foul,  filled  and 
choked  up.  The  Corporation  put  in  a  plea  of 
not  guilty,  and  the  cause  was  tried  at  the  Gen- 
eral Sessions.  On  the  trial  it  was  proved,  on 
the  part  of  the  prosecution,  that  there  were  de- 
posits of  ground  in  the  basin  which  remained 
uncovered  and  exposed,  from  which  offensive 
stenches  arose  ;  that  the  water  did  not  flow  in 
and  through  the  basin  as  it  had  been  wont  to 
do,  and  was  unfit  for  drinking  or  culinary  pur- 
poses; that  the  stenches  arising  from  the  basin 
were  offensive  ;  and  that  the  condition  of  the 
basin  was  such  as  to  be  injurious  to  the  health 
of  persons  living  in  the  vicinity  thereof.  On 
cross  examination  of  the  witnesses,  it  appeared 
that  the  bulk-head,  at  the  foot  of  the  basin,  or 
the  east  end  of  Hamilton  St.,  was  the  cause  of 
the  nuisance  complained  of,  and  that  the  only 
mode  of  abating  and  effectually  removing  it, 
would  be  to  remove  the  bulk-head,  or  to  open 
a  space  in  the  same  large  enough  for  the  free 
flow  of  the  waters  of  the  Hudson  ;  that  the 
bulk-head  was  erected  by  a  joint  stock  com- 
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pany,  under  the  authority  of  an  Act  of  the  Leg- 
islature.with  the  consent  of  the  Corporation  of 
the  city,  without  which  assent  the  bulk-head 
was  not  authorized  by  the  Act  of  the  Legisla- 
ture to  be  erected.  The  counsel  for  the  Cor- 
poration insisted  that  the  evidence  was  not  suf- 
ficient to  warrant  a  conviction  ;  and  requested 
the  court  to  charge  the  jury  :  first,  that  an  in- 
dictment for  a  nuisance  could  not  be  sustained 
against  the  defendants  in  their  corporate  capac- 
ity for  acts  of  omission ;  that  if  it  had  been 
shown  that  it  was  the  duty  of  the  Corporation 
to  abate  and  remove  the  nuisance,  the  individ- 
ual officers  to  whom  that  duty  appertained 
ought  to  have  been  presented,  and  not  the  Cor- 
poration; second,  that  the  basin, although  with- 
in the  jurisdiction  of  the  city,  being  part  of 
541*]  the  Hudson  *River,  an  arm  of  the  sea, 
the  Corporation,  as  Commissioners  of  High- 
ways, are  not  bound  to  remove  obstructions  in 
it,  nor  subject  to  indictment  for  omitting  tore- 
move  the  same;  third,  that  if  the  jury  should 
find  that  the  nuisance  in  question,  if  any,  was 
created  by  a  joint  stock  company,  under  the 
authority  of  an  Act  of  the  Legislature  by  the 
erection  of  the  bulk-head  at  the  foot  of  the 
basin,  that  then  the  work  or  erection  being  au- 
thorized by  a  statute  of  the  State,  the  Corpo- 
ration are  not  liable  to  this  indictment ;  and 
fourth,  that  the  Corporation  were  not  author- 
ized, and  if  authorized,  were  not  bound  to  re- 
move the  bulk-head  at  their  own  expense,  and 
that  the  joint  stock  company  which  made  the 
erection  were  bound  to  remove  it,  if  it  was  the 
cause  of  the  nuisance.  The  Court  of  General 
Sessions  refused  so  to  charge  the  jury,  and  on 
the  contrary  thereof,  delivered  their  opinion 
that  the  charter  of  the  City  of  Albany  giving 
to  the  Corporation  the  power  to  prevent  and 
remove  nuisances,  it  became  their  duty  to  pre- 
vent and  remove  them,  and  that  if  the  jury 
were  satisfied  of  the  existence  of  the  nuisance 
complained  of,  the  Corporation  were  liable  to 
be  convicted;  that  it  was  not  an  answer  to  the 
indictment  that  a  joint  stock  company  had 
placed  the  obstruction  called  the  bulk-head  in 
the  river,  by  virtue  of  an  Act  of  the  Legisla- 
ture, because  the  Corporation  had  assented  to 
the  erection  of  such  bulk-head,  and  were  so  far 
a  party  to  the  erection;  that  the  safety  and  pre- 
servation of  the  public  health  was  a  paramount 
law,  and  that  it  was  the  duty  of  the  Corpora- 
tion to  abate  the  nuisance,  even  if  in  so  doing 
it  should  be  necessary  to  cut  down  or  remove 
the  bulk-head.  To  which  charge  of  the  court, 
and  refusal  to  charge  as  requested  by  the  de- 
fendants' counsel,  the  defendants  excepted. 
The  jury  found  a  verdict  of  guilty  against  the 
defendants,  who  sued  out  a  writ  of  error  upon 
the  judgment  entered  upon  such  verdict. 
The  case  was  argued  here  by, 
Mr.  J.  M'Kown,  for  the  Corporation. 

Mr.  £.  Livingston,  District  Atty.  of  Al- 
bany, for  the  people. 

542*]  *By  the  Court,  Nelson,  J.  The  de- 
fendants were  indicted  for  neglecting  to  do  an 
act  in  which  the  public  are  deeply  interested, 
and  which  it  is  supposed  belonged  to  them,  as 
a  part  of  their  duty,  under  their  charter.  By 
the  charter,  Laws  of  1826,  p.  192,  sec.  15,  they 
are,  among  other  things,  empowered  "to  abate 
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or  remove  any  nuisances  in  any  street  or 
wharf,  or  on  the  lot  or  inclosure  of  any  per- 
son"— "to  prevent  all  obstructions  in  the  river, 
near  or  opposite  to  such  warves,  docks  or 
slips."  "And  generally,  to  make  all  such  rules, 
by-laws  and  regulations  for  the  good  order 
and  government  of  the  city  and  the  commerce 
and  trade  thereof  as  they  may  deem  expedient, 
not  repugnant  to  the  Constitution  and  laws  of 
this  State."  These  provisions  are  extracted 
from  the  Law  of  1826,  but  the  powers  they 
convey  always  belonged  to  the  city.  2  R.  L., 
468,  469.  Since  1808  the  jurisdiction  of  the 
Common  Council  of  Albany  has  extended  to 
the  middle  or  main  channel  of  the  Hudson 
River,  that  being  then  established  as  the  east- 
erly bounds  of  the  city.  In  1823,  certain  com- 
missioners were  authorized  to  construct  a  basin 
in  the  Hudson  River,  within  the  bounds  of  the 
city,  and  opposite  to  the  docks  fronting  the 
harbor,  extending  from  the  State  Arsenal  to 
the  foot  of  Hamilton  St.,  for  the  convenience 
of  the  commerce  of  the  city,  and  the  accom- 
modation of  the  river  and  canal  navigation. 
The  land  covered  by  the  water  of  the  basin 
has  been  conveyed  by  the  State  by  letters  pat- 
ent to  the  Commissioners.  The  construction 
of  the  basin  has  been  completed  at  a  heavy  ex- 
pense to  the  proprietors,  and  meets  the  most 
sanguine  expectations  of  its  projectors.  The 
6th  section  of  the  Act  of  1828.  p.  182,  by  which 
the  Act  of  1826,  is  amended,  makes  it  lawful 
for  the  Corporation  of  Albany  to  order  and 
direct  the  excavating,  deepening  or  cleansing 
any  part  of  the  basin  in  front  of  any  pier  lot, 
cr  any  part  of  the  Hudson  River,  in  front  of 
any  wharf  or  pier  lot;  the  expense  of  which 
shall  be  apportioned  upon  the  lots  benefited, 
and  remain  a  lien  until  paid.  ' 

There  can  be  no  doubt  the  Corporation  have 
the  legal  power  to  remove  the  cause  of  the 
nuisance  complained  of,  if  that  can  be  effected 
by  deepening  and  cleansing  the  basin;  and,  I 
apprehend,  it  is  impossible  to  distinguish,  in 
reference  to  the  *subject  in  question,  [*543 
between  their  power  and  their  duty.  The 
former  constitutes  a  part  of  the  mass  of  corp- 
orate powers  which  they  have  sought  for  the 
promotion  of  the  public  good;  the  execution 
of  which  is  not  at  their  option.  They  are 
bound  to  execute  them  when  demanded  by  the 
public  interest.  The  means  put  within  their 
reach  for  the  purpose  are  ample,  and  exclu- 
sively under  their  control.  It  is  well  settled 
that  when  a  corporation  or  an  individual  are 
bound  to  repair  a  public  highway  or  naviga- 
ble river,  they  are  liable  to  indictment  for  the 
neglect  of  their  duty.  An  indictment  and  an 
information  are  the  only  remedies  to  which  the 
public  can  resort  for  a  redress  of  their  griev- 
ances in  this  respect.  If  an  individual  has  suf- 
fered a  particular  injury,  he  may  recover  his 
loss  by  an  action  on  the  case.  1  Hawk.  PI.  Cr., 
76,  869;  2  Chit.  Cr.  Law,  333,  352.  353.  603- 
605;  3  Burns,  Just.,  217:  5  Burr.,  2700;  Cowp., 
86;  4  Bl.  Com.,  167.  The  definition  of  a  uui- 
sance  confirms  the  above  principle.  A  com- 
mon nuisance,  says  Hawkins,  seems  to  be  an 
offense  against  the  public,  either  by  doing  a 
thing  which  tends  to  the  annoyance  of  all  the 
King's  subjects,  or  by  neglecting  to  do  a  thing 
which  the  common  good  requires.  1  Hawk., 
360;  4  Bl.  Com.,  166. 
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The  bill  of  exceptions  discloses,  I  think,  that 
it  was  practicable,  though  perhaps  at  consid- 
erable expense,  so  to  deepen  and  cleanse  the 
basin  in  question  as  to  remove  the  cause  of  the 
nuisance.  The  point  was  not  as  fully  investi- 

fated  on  the  trial  as  it  should  have  been,  and 
admit  is  left  open  to  criticism;  yet  the  scope 
of  the  testimony  given  leads  to  the  conclusion 
above  stated.  The  bill  states  that  there  could 
be  no  effectual  or  permanent  relief  from  the 
grievance  complained  of,  unless  the  bulk-head 
at  the  south  end  of  the  basin  is  cut  away;  but 
may  not  the  vigilant  attention  of  the  Corpora- 
tion in  cleansing  the  basin  answer  the  same 
end?  If  an  object  so  important  as  the  health 
and  comfort  of  the  population  in  that  part  of 
the  city  can  thus  be  attained,  there  is  no  good 
reason  why  this  duty,  in  this  respect,  should 
not  be  rigorously  enforced.  The  whole  expense 
falls  upon  the  owners  of  the  pier  lots,  to  which, 
no  doubt,  they  would  cheerfully  submit,  rather 
than  risk  the  ultimate  remedy  referred  to.  It 
would  be  a  public  calamity  seriously  to  impair 
544*]  the  existing  advantages  to  *commerce 
and  navigation  derived  from  the  use  of  the 
basin,  and  every  reasonable  effort  should  be 
made  and  required  to  remove  the  evil  short  of 
so  serious  a  consequence. 

The  court,  I  think,  erred  in  instructing  the 
jury  that  the  defendants  were  bound  to  abate 
the  nuisance,  even  if,  to  do  so,  it  was  necessary 
to  cut  down  the  bulk-head;  and  it  applied  the 
maxim  that  the  public  safety  is  the  paramount 
law.  This  is,  no  doubt,  the  only  principle  that 
could  countenance  or  excuse  the  act  required 
of  the  Corporation,  as  the  basin  and  its  ap- 
purtenances were  constructed  under  the  au- 
thority of  a  law  of  the  Legislature,  which  they 
were  competent  to  enact.  It  is  the  rule  of  ne- 
cessity which  supersedes  all  law,  and  to  be  sus- 
tained in  this  instance,  if  all  all,  by  the  over- 
ruling principle  of  self-preservation.  There  is 
nothing  in  the  charter  of  the  City  of  Albany 
making  it  the  duty  of  the  Corporation  to  en- 
force this  maxim,  nor  are  we  aware  that  it  is 
ever  enforced  by  the  authority  of  law,  through 
the  medium  of  the  judicial  tribunals,  or  any 
other  legally  appointed  body  of  men.  The  law 
of  the  land  does  not  contemplate  such  an  ex- 
igency and,  therefore,  does  not  provide  for  it 
— if  it  had,  it  would  no  longer  be  the  undefined 
law  of  necessity.  The  duty  of  the  Corporation 
to  deepen  and  cleanse  the  basin,  does  not  au- 
thorize them  to  cut  down  the  bulk-head;  nor 
is  there  any  other  power  given  by  the  charter 
of  which  we  know,  or  to  which  we  have  been 
referred,  that  would  authorize  them  to  do  so. 
Without  authority  from  this  source,  they  are 
no  more  bound  to  perform  the  act  by  a  sup- 
posed law  of  necessity  for  the  protection  of  the 
public  health  or  comfort  than  any  individual 
citizen.  They  have  no  power  but  what  is  de- 
rived from  their  charter,  or  special  Acts  of  the 
Legislature  relating  to  the  City  of  Albany. 

Judgment  reversed. 

Disapproved— 64  How.  Pr.,  123. 

Distinguished— 9  Kan..  612. 

Cited  Fn-21  Wend.,  117 :  3  Hill,  615 ;  3  N.  Y..  469 ; 
34  N.  Y..  389 ;  37  N.  Y.,  682 ;  6  Trans.  App.,  190 ;  13 
IJarb.,  41 ;  37  Barb.,  295;  39  Barb.,  335;  44  Barb.,  393; 
Ifi  How.  Pr.,  24  ;  5  Sand.,  323;  6  Duer.  408;  1  Shcld., 
332 ;  1  Leg.  Obs.,  247 ;  28  Am.  Rep.,  173  (46  Iowa,  606) ; 
43  Am.  Hep.,  589  (74  Me.,  268). 


*WICKWARE  v.  BRYAN.    [*545- 

Case  against  Justice,  for  Erroneous  Information 
as  to  Amount  of  Judgment —  When  it  Lies — 
Pleading  and  Practice. 

Unless  there  be  fraud  or  an  evil  intent,  case  will 
not  lie  against  a  justice  of  the  peace,  who,  by  neg- 
ligence or  carelessness,  gives  erroneous  informa- 
tion as  to  the  amount  of  a  judgment  rendered  by 
him,  to  a  party  about  to  prosecute  an  appeal,  by 
means  whereof  the  appeal  is  lost. 

Where  a  demurrer  to  a  declaration  is  overruled 
by  a  justice,  and  the  defendant  subsequently  pleads 
the  general  issue,  and  after  verdict  against  him,  ap- 
peals to  the  C.  P.,  that  court  is  authorized  to  pass- 
upon  the  validity  of  the  demurrer,  and  if  well 
taken,  to  give  judgment  for  the  defendant. 

Citations— 8  Wend.,  462 ;  9  Wend.,  298. 

TERROR  from  the  Rensselaer  C.  P.  Wick- 
J-J  ware  sued  Bryan  in  a  justice's  court,  and 
declared  against  him  in  two  counts:  First,  that 
Bryan,  as  a  justice  of  the  peace,  rendered  a 
judgment  against  him,  and  wishing  to  appeal 
from  the  judgment,  wrote  to  him  for  the  exact 
amount  of  the  judgment;  that  Bryan  negli- 
gently and  carelessly  wrote  to  him  that  the 
amount  of  the  judgment  was  $27.95,  and  that 
he  accordingly  prepared  his  appeal  bond;  that 
the  appeal  was  quashed  for  a  variance  between 
the  amount  of  the  judgment  specified  in  the 
bond,  and  the  amount  set  forth  in  the  return 
made  on  the  appeal;  the  amount  as  set  forth 
in  the  return  being  $27.98,  whereby  the  plaint- 
iff lost  his  remedy  by  appeal,  and  was  sub- 
jected to  great  costs.  The  second  count  was 
like  the  first,  except  that  the  information  given 
by  the  defendant  was  charged  to  have  been 
given  willfully  and  maliciously,  and  with  in- 
tent to  deceive.  The  defendant  demurred  to 
the  first,  and  pleaded  the  general  issue  to  the 
second  count.  The  plaintiff  joined  in  demurrer, 
and  the  justice  decided  the  first  count  to  be 
good  in  law ;  whereupon  the  defendant  pleaded 
the  general  issue  to  both  counts.  The  cause  was 
tried  before  the  justice,  and  the  plaintiff  had  a 
verdict.  The  defendant  appealed  to  the  Rens- 
selaer C.  P.,  and  in  that  court  presented  the 
question  upon  the  demurrer  to  the  first  count, 
and  the  C.  P.  held  the  count  bad,  and  gave 
judgment  upon  the  demurrer  for  the  defend- 
ant. The  plaintiff  subsequently  neglected  to 
bring  the  cause  to  trial  upon  the  issue  to  the 
second  count,  and  the  court,  for  such  neglect, 
*gave  judgment  that  the  defendant  go  [*546 
thereof  without  day  as  to  both  counts,  and 
awarded  costs  in  his  favor.  The  plaintiff  sued 
out  a  writ  of  error. 

Messrs.  Walbridge  and  Tracy,  for  the 
plaintiff  in  error,  insisted  that  the  first  count 
of  the  declaration  was  good,  and  that  the  cause 
should  have  been  tried  on  the  issues  of  fact  in 
the  C.  P.,  the  defendant  having  waived  the 
demurrer  by  pleading  the  general  issue  to  both 
counts  in  the  court  below. 

Mr.  H.  P.  Hunt,  for  the  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  The  prin- 
cipal question  in  this  case  is,  whether  a  justice 
of  the  peace  is  liable  for  negligence  and  care- 


NOTK.—  Judicial  officers  —  Personal  liability  of. 
For  a  full  discussion,  see  Henderson  v.  Brown,  1 
Cai.,  92,  note  ;  Seaman  v.  Patten,  2  Cai.,  312,  note  ; 
Yutes  v.  Lansing,  9  Johns.,  395.  note;  Wallsworth  v. 
M'Cullough,  10  Johns.,  93,  note. 
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lessness  in  giving  erroneous  information  as  to 
the  amount  of  a  judgment  rendered  by  him, 
whereby  an  appeal  was  quashed  for  variance 
between  the  amount  of  the  judgment  specified 
in  the  appeal  bond  and  in  the  justice's  return. 

It  must  be  considered  as  the  settled  law  of 
this  court,  that  no  person  is  liable  for  any  error 
committed  in  a  judicial  character;  and  it  is 
equally  well  settled  that  he  is  liable  for  all 
ministerial  acts,  except  those  in  which  he  has 
no  discretion.  In  which  capacity  did  the  jus- 
tice act  in  this  instance? — or  did  he  act  in  either? 
In  Tompkirvtv.  Sands,  8  Wend.,  462,  it  was 
held  to  be  the  duty  of  the  justice  to  accept  the 
appeal  bond,  if  the  security  was  such  as  should 
be  approved.  The  law  makes  it  the  duty  of 
the  justice  to  do  several  acts  after  iudgment  is 
rendered,  and  which  are  to  be  done  in  his 
character  as  a  justice;  but  he  is  not  required 
to  certify  to  the  amount  of  the  judgments  ren- 
dered by  him,  except  when  a  transcript  is 
wanted  to  be  filed  in  the  clerk's  office,  or  a  cer- 
tificate to  be  used  as  evidence.  It  is  certainly 
proper  for  a  justice  to  afford  every  facility  in 
his  power  to  those  who  wish  to  review  his  de- 
cisions. Pride  of  opinion  should  not  operate 
upon  any  judge  in  such  manner  as  to  create  a 
wish  that  his  decisions  should  not  be  re  viewed, 
and  if  erroneous,  reversed.  But  I  do  not  find 
that  it  is  the  official  duty  of  a  justice  to  give  a 
certificate  of  the  amount  or  date  of  his  judg- 
ments, to  enable  parties  to  bring  their  appeals 
547*]  correctly;  *yet  it  is  proper  that  he 
should  give  the  information,  and  give  it  cor- 
rectly. Parties  may  indeed  inspect  and  ex- 
amine his  docket,  by  his  permission,  for  that 
docket  is  a  private  book,  not  a  public  record. 
The  book,  too,  may  be  found  to  be  incorrect,  as 
in  the  case  of  Mittard  v.  Jenkins,  9  Wend.,  298, 
and  it  may  be  altered  so  as  to  make  the  entries 
correspond  with  the  truth.  The  information, 
therefore,  must  come  directly  or  indirectly  from 
the  justice,  but  it  is  not  an  official  act  for  which 
he  is  responsible  for  an  unintentional  mistake. 
In  Millard  v.  Jenkins,  the  justice  was  held  not 
liable,  not  because  the  plaintiff  was  not  misled 
by  him,  but  because  there  was  no  fraudulent 
intent.  So  in  this  case,  no  fraudulent  intent 
is  imputed ;  the  variance  arose  from  mere  mis- 
take, and  in  such  case  the  justice  is  no  more 
liable  than  any  third  person  would  be,  who 
had  been  requested  to  examine  the  docket,  and 
inform  the  party  what  was  the  amount  of  the 
judgment.  It  is  the  duty  of  every  person  to 
whom  a  question  is  put,  to  answer  truly,  if  he 
answers  at  all;  but  if  in  giving  an  answer  he 
makes  a  mistake,  it  would  be  extremely  rigor- 
ous to  hold  him  responsible  for  all  conse- 
quences, when  no  fraud  or  evil  intent  is  imput- 
able.  If  in  this  case  the  party  had  written  to  a 
friend,  who  had  looked  at  the  docket,  and 
made  a  mistake  in  taking  a  note  of  it,  would 
we  say  that  such  person  should  be  responsible 
in  damages  for  the  consequences  of  that  mis- 
take? The  justice,  in  this  case,  is  the  supposed 
friend;  he  is  under  no  obligation,  except  that 
of  courtesy,  to  give  the  information;  it  is  not  a 
duty  imposed  by  statute;  he  receives  no  com- 
pensation for  it,  and  should  not  be  responsible 
for  an  unintentional  error. 

Judgment  affirmed,  with  single  costs. 

Explained  and  distinguished— 6  Hill,  622. 
Distinguished— 1  Denlo,  691. 
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Valid  Levy  Defeats  Subsequent  Purchase  though 
Bona  Fide—  Omission  of  Officer  to  Make  Public 
Avowal  of  Levy— Effect  of— Statutes. 

A  levyou  personal  property,  which  in  law  is  valid 
as  against  the  defendant  in  the  execution,  and  will 
justify  a  sale  under  it,  will  operate  to  defeat  a  sub- 
sequent purchase,  though  bonaflde  and  for  valuable 
consideration. 

The  omission  of  the  officer  at  the  time  of  the  levy 
to  make  a  public  avowal  of  his  doings,  will  not,  per 
se,  affect  the  validity  of  the  levy,  where  the  fact  of 
the  actual  levy  be  incontrovertibly  established,  al- 
though such  omission  be  at  the  request  of  the 
plaintiff  in  the  execution. 

Citations— 2  ITidd,  914,  918,  920 ;  12  Johns.,  403 ;  16 
Johns.,  288 ;  29  Charles,  2,  ch.  3.  sec.  16 ;  1  R.  L.,  501. 
sec.  6 ;  2  R.  8.,  366,  sec.  17 ;  5  Cow.,  390 ;  4  Wend.,  334, 

rpHIS  was  an  action  of  replevin,  tried  at  the 
JL  Onondaga  Circuit  in  Mar.,  1832,  before  the 
Hon.  Daniel  Moseley,  one  of  the  Oircuit  Judges. 
About  Oct.  4,  1831,  at  Salina  in  Onondaga 
Co.,  one  Sanger,  as  the  agent  of  the  plaintiffs, 
entered  into  a  contract  with  Ezra  M.  Knapp 
for  the  purchase  of  150  barrels  of  flour,  at  the 
price  of  $5.37|  per  barrel,  to  be  delivered  to 
the  plaintiffs  at  Utica,  and  to  be  paid  for  on 
delivery — 100  barrels  to  be  delivered  as  soon  as 
possible,  and  the  residue  at  the  convenience  of 
Knapp.  Sanger  was  limited  by  his  principals 
in  his  purchases  to  $5.37£  per  barrel,  to  be  de- 
livered at  Utica.  On  Tuesday,  Oct.  18,  Knapp 
called  on  Sanger  and  askea  him  if  he  would 
receive  90  barrels  of  flour  on  the  contract,  who 
answered  that  he  would,  and  went  with  Knapp 
to  the  mill  and  flour  store  of  the  latter,  where 
he  received  the  delivery  of  the  90  barrels,  and 
drew  his  check  upon  the  plaintiff  for  the  sum 
of  $483.75,  including,  of  course,  the  expense 
of  transportation  of  the  flour  to  Utica  ;  which 
check  was  cashed  by  the  Onondaga  Bank  for 
Knapp,  and  subsequently  paid  by  the  plaintiff. 
This  flour  was  made  on  the  three  days  preced- 
ing the  delivery,  and  finished  on  the  day  of 
delivery  ;  and  it  was  agreed  that  if  Sanger 
shipped  the  flour  to  Utica,  Knapp  was  to  pay 
the  expense  of  transportation.  On  Wednesday 
morning  a  deputy  of  the  sheriff  of  Onondaga 
took  possession  of  the  flour,  by  locking  up  the 
mill  in  which  were  87  barrels  of  the  flour  de- 
livered to  Sanger  ;  and  this  he  did  in  pursu- 
ance of  an  alleged  previous  levy  upon  the 
property,  by  virtue  of  an  execution  in  favor  of 
*the  defendants  against  Knapp.  The  [*549 
plaintiffs  thereupon  sued  out  a  writ  of  re- 
plevin, and  the  flour  was  by  virtue  thereof  de- 
livered to  them.  On  the  trial,  the  above  facts 
were  shown  on  the  part  of  the  plaintiffs.  On 
the  part  of  the  defendants,  the  following  facts 
were  shown  :  In  Mar.,  1831,  a  judgment  was 
rendered  in  their  favor  against  Knapp  for 
$12,000  ;  Aug.  28,  1831,  &fi.fa.  was  issued  on 
the  judgment  and  delivered  to  a  deputy- sheriff 
of  Onondaga,  returnable  on  the  third  Monday 
(the  1 7th  day)  of  October  thereafter,  on  which 
day,  at  about  11  o'clock  A.  M.,  the  deputy 
went  to  the  mill  of  Knapp,  accompanied  by  a 
witness  to  whom  be  showed  the  execution,  and 
whom  he  informed  of  his  intention  to  make  a 
levy  on  the  property  in  the  mill.  The  deputy 
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went  to  every  part  of  the  mill  and  examined 
the  flour  and  the  wheat ;  he  found  a  quantity 
of  flour  in  the  cooler,  another  quantity  in  the 
upper  part  of  the  mill  not  bolted,  and  some  in 
barrels  and  some  in  bins  ;  he  took  an  inventory 
at  the  time,  of  the  wheat,  flour  and  barrels.  He 
did  not  inform  the  millers  of  Knapp,  who 
were  at  work  in  the  mill,  of  his  business  there, 
having  been  requested  by  the  plaintiffs  in  the 
execution  (Maynard  and  Peck)  not  to  make  it 
public,  as  they  were  in  hopes  the  debt  might 
be  arranged  by  Knapp,  and  they  did  not  wish 
to  injure  his  credit.  After  the  levy,  a  person 
was  employed  by  Peck  to  look  to  the  property 
and  see  that  it  was  not  removed  ;  and  the  dep- 
uty went  to  his  own  residence,  at  the  distance 
of  about  9  miles  from  Salina,  where  he  re- 
mained, detained  by  official  business,  until  the 
morning  of  the  next  day  (Tuesday),  when  he 
returned  to  Salina,  and  on  the  next  morning, 
that  is,  the  morning  of  Wednesday,  locked  up 
the  mill.  On  Saturday  preceding  the  levy  on 
the  flour  and  wheat,  the  deputy  had  made  a 
levy  on  some  other  property  of  Knapp,  at  the 
distance  of  6  miles  from  Salina  ;  and  on  the 
day  that  he  levied  on  the  flour  and  wheat,  he 
went  to  the  store  of  Knapp,  inquired  for  arti- 
cles, the  price,  etc.,  and  levied  on  them,  and 
also  on  horses,  cattle,  wagons,  sleds,  and  a 
great  deal  of  personal  property  in  5  or  6  differ- 
ent places  in  Salina,  as  he  stated  in  his  testi- 
mony, although  what  he  did  is  not  set  forth  in 
the  case  presented  to  the  court.  The  deputy 
did  not  inform  Knapp's  family  of  the  levy 
made  by  him.  Knapp  testified  that  he  had  no 
55O*]  *knowledge  of  any  execution  against 
him  in  favor  of  the  plaintiff  until  Wednesday, 
the  day  after  the  delivery  of  the  flour  to  San- 
ger,  and  that  he  was  in  company  with  both 
Maynard  and  Peck  on  the  preceding  Monday; 
and  Sanger  testified  that  at  the  time  he  took 
the  delivery  of  the  flour,  he  supposed  that 
Knapp  was  as  solvent  as  any  man  in  the  vil- 
lage. It  appeared  that  Maynard  and  Peck  were 
the  accommodation  indorsers  of  Knapp,  and 
that  Aug.  5,  preceding  the  issuing  of  the  exe- 
cution, they  indorsed  renewal  notes  for  him  to 
the  amount  of  $14,000.  It  also  appeared  that 
since  the  issuing  of  the  execution,  Knapp  had 
shipped  flour  to  an  amount  exceeding  $10,000, 
but  had  not  applied  it  all  towards  the  discharge 
of  the  indorsements  of  Maynard  and  Peck. 
The  judge  charged  the  jury  that  it  was  not 
competent  to  the  defendants,  to  object  to  the 
departure  from  instructions  by  the  agent  of  the 
plaintiffs  as  to  purchases  to  be  made  by  him, 
and  that  by  the  delivery  of  the  flour  at  Salina 
to  the  agent  of  the  plaintiffs,  the  title  to  the 
flour  became  vested  in  the  plaintiffs  ;  and  he 
further  charged  that  the  levy  under  the  execu- 
tion of  the  defendants,  made  on  Monday,  Oct. 
17,  was  good  and  valid  ;  but  he  submitted  it  to 
the  jury  to  determine  whether  the  secret  man- 
ner in  which  the  levy  had  been  made,  had  not 
operated  as  a  fraud  upon  the  plaintiffs.  .The 
jury  found  a  verdict  for  the  plaintiffs,  which 
the  defendants  now  move  to  set  aside. 

Mr.  S.  Stevens,  for  the  defendants. 

Mr.  J.  A.  Spencer,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  Before  the  Re- 
vised Statutes,  the  personal  property  of  a  de- 
fendant was  bound  from  the  time  of  the  deli v- 
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ery  of  the  execution  against  him  to  the  sheriff, 
and  the  officer  had  a  right  to  pursue  and  take 
possession  of  it,  although  it  was  afterwards 
sold  and  in  the  hands  even  of  a  bonafide  pur- 
chaser. STidd,  914,  918,  920  ;  12  Johns.,  403; 
16  Id.,  288.  At  common  law  the  property  was 
bound  by  relation  from  the  tesie  of  the  writ, 
and  a  bona  fide  purchaser  for  a  valuable  con- 
sideration *subsequent  to  such  tesie  [*55 1 
could  not  hold  it.  To  remedy  the  evil  and  in- 
justice which  frequently  happened  under  this 
rule,  the  29  Charles  II.,  ch.  3,  sec.  16,  was 
passed,  which  enacted  that  "  No  writ  of  fi.  fa. 
or  other  writ  of  execution  shall  bind  the  prop- 
erty of  the  goods  of  the  party  against  whom 
such  writ  of  execution  is  sued  forth,  but  from 
the  time  that  such  writ  shall  be  delivered  to  the 
sheriff,"  etc.  Our  Statute,  1  R.  L.,  501,  sec.  6, 
is  substantially  a  copy  of  this  Act,  and  the 
construction  of  it  and  practice  under  it  the 
same.  If  the  law  stood  thus,  no  question  as  to 
the  right  of  property  could  have  arisen  in  this 
case.  By  the  Revised  Statutes,  2  R.  S.,  366, 
sec.  17,  it  is  provided  that  "The  title  of  any 
purchaser  in  good  faith,  of  any  goods  or  chat- 
tels acquired  prior  to  the  actual  levy  of  any 
execution,  without  notice  of  such  execution 
being  issued,  shall  not  be  devested  by  the  fact 
that  such  execution  had  been  delivered  to  an 
officer,  to  be  executed  before  such  purchase 
was  made."  Since  this  statute,  a  bonafide  pur- 
chaser of  the  property  for  a  valuable  consid- 
eration, at  any  time  before  the  levy  and  with- 
out notice  of  the  execution  being  issued,  will 
acquire  a  complete  title  to  it ;  and  the  question 
in  this  case  must  turn  upon  the  validity  of  the 
levy  actually  made,  assuming,  as  I  shall,  that 
the  purchase  was  of  the  character  above  de- 
scribed. 

We  are  of  opinion,  upon  a  view  of  the  law 
as  it  stood  before  the  Revised  Statutes  on  this 
subject,  and  in  order  to  determine  the  rights  of 
all  parties  interested,  by  fixed  and  settled  prin- 
ciples, as  far  forth  as  can  be  done  consistent 
with  these  statutes,  as  well  as  to  enable  public 
officers  to  understand  their  duties,  that  the 
soundest  construction  to  be  given  to  them  will 
be,  to  hold  that  any  levy  which  in  law  is  valid 
as  against  the  defendant  in  the  execution,  and 
will  justify  a  sale  under  it,  will  operate  to  de- 
feat a  subsequent  purchase,  though  bona  fide 
and  for  a  valuable  consideration.  As  we  have 
already  seen,  the  mere  delivery  of  the  writ  to 
the  sheriff  heretofore  had  that  effect.  Now 
there  must  be  an  actual  levy  ;  but  the  statute 
uses  this  term  as  known  and  understood  in  the 
law,  and  means  such  a  levy  as  is  required 
before  the  property  can  be  sold. 

*There  are  cases  in  this  court  in  [*552 
which  it  is  decided  that  an  unreasonable  delay 
in  completing  an  execution  by  the  sheriff,  at 
the  instance  of  the  plaintiff,  or  if  for  a  great 
length  of  time  without,  will  have  the  effect  to 
postpone  such  dormant  process  to  the  process 
of  a  more  vigilant  junior  creditor,  and,  as  a 
consequence,  to  the  title  of  a  subsequent  bona 
fide  purchaser  for  a  valuable  consideration.  5 
Cow.,  890  ;  4  Wend.,  334.  These  cases,  how- 
ever, show  that  leaving  the  property  in  posses- 
sion of  the  defendant  for  a  reasonable  time, 
and  without  any  improper  motive,  after  the 
levy,  is  not,  per  se,  fraudulent,  but  the  rights 
of  the  plaintiff  and  officer  remain  in  full  vigor. 
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There  is  nothing  then,  in  this  case,  in  the  fact 
of  the  flour  being  temporarily  left  in  th*e  pos- 
session of  the  defendant  in  the  execution, 
which  would  go  to  impair  the  rights  of  the  de- 
fendants. Was  there  anything  in  the  manner 
of  the  levy  which  should  have  that  effect? 
Every  step  was  taken  and  act  done  that  was 
necessary  to  constitute  an  actual  levy  within 
the  strongest  and  most  particular  cases  on  this 
subject.  The  property  was  all  inspected  by 
the  officer  and  an  inventory  taken  of  it  Oct. 
17,  and  exclusive  possession  followed  on  the 
morning  of  the  19th,  by  locking  up  the  mill. 
The  deputy  accounts  for  his  absence  until  the 
evening  of  the  18th, by  showing  that  he  was  en- 
gaged in  official  business,  as  a  magistrate,  at 
home,  at  the  distance  of  nine  miles  from  the 
place  of  levy.  Now,  it  is  true  that  the  deputy 
when  he  levied,  did  not  make  a  public  avowal 
of  it,  and  that  one  or  both  of  the  defendants 
desired  he  should  not  do  so,  as  they  were  in 
expectation  of  an  arrangement  with  Knapp, 
and  did  not  wish  to  injure  his  credit  if  it  took 
place.  I  am  free  to  concede,  if  after  this  there 
had  been  an  unreasonable  delay  in  enforcing 
the  collection  of  the  debt  under  the  execution, 
that  within  the  rule  of  the  cases  above  cited.it 
would  have  become  dormant,  and  the  title 
under  it  postponed  to  the  claims  of  bonafide 
purchasers;  but  I  cannot  admit  that  this  omis- 
sion of  the  officer,  whether  directed  or  not  at 
the  time  of  the  levy,  was,  per  se,  fraudulent. 
It  would  be  introducing  into  the  execution  of 
this  process  a  new  rule,  that  must  place  the  va- 
lidity of  a  levy  in  every  case  upon  debatable 
553*]  ground;  *it  would  be  putting  it  as  well 
upon  the  degree  of  publicity  given  to  acts  done 
as  to  the  acts  themselves.  In  England  the 
sheriff  takes  actual  possession  of  the  goods 
upon  the  levy,  by  means  of  one  of  his  assist- 
ants, 1  Archb.,  293;  but  here  the  officer  is  not 
presumed  to  have  any  attendant,  and  his  own 
indorsement  upon  the  writ  is  frequently  the 
only  evidence  in  his  power  of  the  levy.  It 
must  often  be  made  without  any  one  being 
present  but  the  officer,  and  circumstances  may 
sometimes  even  justify  a  premeditated  conceal- 
ment for  a  time  from  the  defendant  in  the  ex- 
ecution, to  prevent  waste  or  removal  of  the 
property  until  it  can  be  secured.  If  a  party 
should  stand  by  and  see  the  property  pur- 
chased, after  the  levy,  without  making  it 
known,  a  different  question  would  arise,  sub- 

Iect  to  other  considerations  and  principles.  All 
mean  to  say  is,  that  the  mere  circumstance  of 
the  officer's  omitting  to  proclaim  or  give  noto- 
riety to  his  levy  at  the  time  it  is  made,  is  not 
of  itself  fraudulent  so  as  to  impair  its  effect. 
Any  other  rule  would  put  it  in  the  power  of 
the  defendant  in  the  execution,  under  the  Re- 
vised Statutes,  greatly  to  embarass,  if  not  de- 
feat, this  process,  unless  possession  immediate- 
ly followed.  He  could  always  sell  to  a  bona 
Jide  purchaser  as  soon  as  he  knew  of  the  levy, 
and  be  himself  the  witness  to  establish  the  ab- 
sence of  its  notoriety,  leaving  the  officer  to  de- 
fend himself  in  the  best  way  he  could. 

New  trial  granted. 

Distinguished— 16  Barb.,  589. 

Cited  in— 13  Wend.,  563;  19  Wend.,  497;  23  Wend., 
291 ;  I  Hill,  162;  5  Denio,  203 ;  66  N.  Y.,  584 ;  92  N.  Y., 
427  ;  1  Keyes.  381 ;  1  Abb.  App.  Dec..  170 ;  2  Lans., 
3189;  1  Barb.,  546 ;  7  How.  Pr.,337  ;  16  How.  Pr.,  248 : 
29  How.  Pr.,  52;  7  Abb.  Pr.,  15:  21  Minn,  196. 
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'HARRINGTON  ET  ux.  v.  ENSIGN.  [*554 

Practice  in  Justice  Court — Claim  of  Set- Off  by 
Defendant  —  Only  Reasoiiable  Certainty  in 
Specifying  Nature  of  Claim,  Necessary. 

lu  a  Justice's  court,  a  defendant  who  claims  to  be 
entitled  to  a  set-off,  is  not  bound  to  furnish  a  form- 
al bill  of  particulars,  but  must  specify  the  nature 
of  his  claim  with  reasonable  certainty. 

Where  a  defendant  had  specified  that  his  demand 
was  for  grain,  hides  and  boarding,  and  on  the  same 
day  after  the  adjournment  informed  the  plaintiff's 
attorney  that  he  had  also  an  account  for  a  stove 
sold,  and  the  Justice  on  the  trial  refused  to  receive 
evidence  of  the  sale  of  the  stove,  It  was  held,  that  he 
had  erred,  and  the  Judgment  rendered  by  him  for 
the  plaintiff  was  reversed. 

Citations— 2  R.  S.,  225,  sec.  1;  240.  sec.  79 ;  355,  sec.  19. 

ERROR  from  the  Washington  C.  P.  Ensign 
sued  Harrington  and  wife  in  a  justice's 
court,  and  declared  against  them  on  a  promis- 
sory note  made  by  the  wife  dum  sola.  The  de- 
fendants pleaded  the  general  issue,  and  gave 
notice  of  set-off  for  goods,  wares  and  merchan- 
dise, and  for  money  had  and  received,  and 
asked  for  an  adjournment.  The  plaintiff  ex- 
hibited the  note  declared  on,  and  stated  that 
on  the  trial  he  should  rely  upon  it  for  a  recov- 
ery, and  demanded  that  before  an  adjourn- 
ment should  be  granted,  the  defendants  should 
exhibit  a  bill  of  particulars  or  state  the  partic- 
ular items  of  their  set-off.  The  defendants,  in 
consequence  of  the  justice  ruling  that  they 
were  bound  to  do  so,  then  stated  that  their  de- 
mand was  for  grain,  for  hides  and  for  board, 
amounting  to  $50.  The  cause  was  then  ad- 
journed to  a  day  agreed  upon  by  the  parties. 
After  the  adjournment,  a  conversation  was  had 
between  the  counsel  for  the  plaintiff  and  Har- 
rington, in  the  hearing  of  the  justice,  in  which 
Harrington  "alleged  that  he  had  an  account 
against  the  plaintiff  for  a  stove,  that  he  intend- 
ed to  bring  in  on  the  trial  of  the  cause.  The 
plaintiff's  counsel  told  him  if  he  had  such  ac- 
count, he  ought  to  have  specified  it  in  his  bill 
of  particulars  demanded  before  adjournment, 
and  that  he  should  object  to  its  admissibility 
upon  the  trial.  On  the  trial,  after  the  plaint- 
iff had  proved  the  note  declared  on,  the  de- 
fendants offered  to  prove  the  sale  of  the  stove 
by  them  to  the  plaintiff,  which  evidence  was 
objected  to  by  the  plaintiff,  and  rejected  by  the 
justice,  who  rendered  a  judgment  in  favor  of 
the  plaintiff.  The  defendants  removed  the 
*cause  into  the  Washington  C.  P.  by  [*555 
certiorari,  where  the  judgment  of  the  justice 
was  affirmed.  The  defendants  sued  out  a  writ 
of  error. 

Mr.  C.  F.  Ingalls,  for  plaintiffs  in  error. 

Messrs.  C.  L.  Allen  and  B.  Blair,  for 
defendant  in  error. 

By  the  Court,  Savage.  Ch.  J.  It  is  said 
that  justices  are  invested  with  power  to  hear, 
try  and  determine  the  causes  within  their  ju- 
risdiction; and  for  that  purpose, where  no  spe- 
cial provision  is  otherwise  made  by  law,  they 
have  all  the  necessary  powers  which  are  pos- 
sessed by  courts  of  record  in  this  State.  2  R. 
S.,  225,  sec.  1.  This  is  not  a  new  power  ;  it 
will  be  found  in  the  Revised  Laws  of  1801  and 
1813,  and  in  the  Act  of  1824  ;  and  the  argu- 
ment in  favor  of  the  power  assumed  in  this 
case  was  supposed  to  be  strengthened  by  the 
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79th  section  of  the  Revised  Statutes,  2  R.  S., 
240,  which  says  that  no  adjournment  shall  be 
allowed  in  any  case  to  a  party  applying  there- 
for, who  shall  have  seen  the  account  or  de- 
mand of  the  opposite  party,  unless  such  appli- 
cant, if  required,  shall  exhibit  his  account  or 
demand.or  state  the  nature  thereof  as  far  forth 
as  may  be  in  his  power,  to  the  satisfaction  of 
the  justice.  But  this  same  provision  is  found 
in  all  previous  revisions  of  the  statutes.  In  this 
respect  the  powers  of  justices  are  the  same  they 
ever  have  been,  and  are  not  enlarged  by  the 
Revised  Statutes.  The  provision,  I  apprehend, 
has  nothing  to  do  with  the  question  of  set-off 
upon  the  trial.  At  the  time  when  the  exhibit 
is  required,  the  sole  question  before  the  jus- 
tice is,  the  propriety  of  granting  an  adjourn- 
ment :  hence  the  party  is  to  set  forth  the  nat- 
ure of  his  demand,  to  the  satisfaction  of  the 
justice,  who  is  to  be  reasonably  satisfied  that 
the  party  has  good  grounds  for  asking  for  an 
adjournment ;  that  the  witnesses  stated  to  be 
absent  are  necesary  to  support  a  bona  fide  de- 
mand which  the  party  has,  or  at  least  supposes 
he  has,  and  that  injustice  may  be  done  if  he  is 
driven  to  a  trial  instanter,  without  an  oppor- 
tunity to  support  his  claim.  This  is  the  whole 
object  of  the  provision  in  question;  and  when 
the  adjournment  was  granted,  the  object  was 
attained,  and  the  parties  upon  the  trial  were 
556*]  *thrown  upon  the  issue  joined  by  the 
pleadings.  If  an  adjournment  had  not  been 
asked  for,  it  could  not  be  pretended  that  the 
79th  section  would  give  countenance  to  the 
power  exercised  by  the  justice  in  asking  a  bill 
of  particulars.  The  power,  therefore,  must 
rest  upon  the  1st  section.or  some  other  section 
of  the  statute.  The  Legislature  have  said  what 
a  defendant  must  do  to  entitle  himself  to  the 
benefit  of  a  set-off .  The  51st  section  says:  "To 
entitle  a  defendant  to  a  set-off,  he  must  plead 
or  give  notice  of  the  same,  specifying  the  nat- 
ure of  his  claim  with  reasonable  certainty,  at 
the  time  of  joining  issue  on  a  question  or  fact 
upon  the  merits  of  the  cause."  Not  that  he 
shall  give  a  particular  of  his  demand,  and  in- 
sert every  item, or  be  precluded  upon  the  trial. 
It  is  true  that  such  a  power  might  be  very  con- 
venient in  some  instances,  but  it  is  also  true, 
that  in  justices'  courts,  where  suitors  are  sup- 
posed to  conduct  their  own  causes, great  injus- 
tice might  be  done  by  introducing  a  system  of 
practice  which  suitors  generally  are  ignorant 
of.  That  it  was  intended  that  there  should 
be  more  certainty  than  a  mere  general  notice 
contains,!  think  is  clear  from  the  phraseology 
of  the  Act,  particularly  when  compared  with 
the  Statute  of  Set-offs  in  courts  of  record.  2 
R.  8.,  355,  sec.  19.  "To  entitle  a  defendant 
to  a  set-off,  he  must  plead  or  give  notice  of  the 
same."  This  is  all  the  Legislature  say  about 
it, and  leave  to  the  practice  of  the  courts  to  reg- 
ulate the  particulars  ;  but  when  speaking  of 
the  same  subject  in  a  justice's  court,  it  is  said 
not  only  that  the  defendant  must  plead  or  give 
notice  of  the  same.but  it  is  ad  Jed  that  he  shall 
specify  the  nature  of  his  claim  with  reasonable 
certainty.  He  is  not  bound  then  to  give  a  form- 
al bill  of  particulars,  but  he  is  required  to 
specify  the  nature  of  his  claim  with  reasonable 
certainty;  it  must  be  so  specific  that  the  plaint- 
iff shall  not  be  surprised  upon  the  trial  by  any 
demand  not  embraced  within  the  plea  or  no- 
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tice;  and  as  there  is  no  pretense  of  surprise  in 
this  case,  I  am  of  opinion  that  the  judgment  of 
the  C.  P.  and  of  the  justice  might  to  be  reversed. 


*THE  PEOPLE  v.  HAYNES.   [*557 

Statute  against  Obtaining  Goods  under  False 
Pretenses — Construction  of —  The  False  Pre- 
tenses need  not  have  been  the  Only  Inducement 
to  the  Credit  or  Delivery  of  Property — Indict- 
ment— Pleading — All  tlw  Pretenses  Laid  need 
not  be  Proved  False — Delivery. 

The  Statute  against  Obtaining  Goods  by  False 
Pretenses  extends  to  every  case  where  a  party  has 
obtained  money  or  goods  by  falsely  representing 
himself  to  be  in  a  situation  in  which  he  is  not,  or  by 
falsely  representing  any  occurrence  that  has  not 
happened,  and  to  which  representations  persons  of 
ordinary  caution  may  give  credit. 

In  an  indictment  for  obtaining  goods  by  false  pre- 
tenses, all  the  false  pretenses  relied  on  to  sustain 
the  indictment  and  to  convict  the  accused  must  be 
specifically  negatived;  but  to  authorize  a  conviction, 
it  is  not  necessary  to  prove  all  the  pretenses  laid  in 
the  indictment  to  be  false,  unless  all  are  material  to 
constitute  the  offense  charged. 

Where  one  or  more  of  the  pretenses  are  proved  to 
be  false,  and  the  pretense  or  pretenses  thus  proved 
to  be  false  are  sufficient,  per  se,  to  constitute  the  of- 
fense, the  accused  will  be  convicted,  notwithstand- 
ing that  the  public  prosecutor  fails  in  proving  to  be 
false  other  pretenses  alleged  in  the  indictment; 
such  other  pretenses  will,  in  such  case,  be  regarded 
as  surplusage. 

It  is  not  necessary  to  a  conviction,  that  the  pre- 
tenses proved  to  be  false  should  be  the  sole  or  only 
inducement  to  the  credit  or  delivery  of  the  proper- 
ty; it  is  enough  if  they  had  so  material  an  effect  in 
procuring  the  credit  or  inducing  a  delivery  of  the 
property,  that  without  their  influence  upon  the 
mind  of  the  party  defrauded,  he  would  not  have 
given  the  credit  or  parted  with  the  property. 

Where,  after  goods  were  bought  of  a  mercantile 
firm,  put  up  in  a  box  directed  to  the  purchaser  at 
his  residence,  and  by  his  direction  sent  on  board  of 
a  steamboat,  the  vendors  having  become  alarmed 
as  to  the  credit  of  the  purchaser,  determined  to  re- 
claim the  goods,  and  told  the  purchaser  that  they 
could  not  deliver  them,  as  they  had  heard  that  he 
had  had  a  note  protested ;  and  the  purchaser  there- 
upon made  representations  as  to  his  pecuniary  sit- 
uation, which  induced  the  vendors  to  deliver  to  him 
the  receipt  for  the  goods  given  by  the  master  of  the 
steamboat,  to  give  him  an  invoice  of  the  goods,  and 
to  take  his  note  for  the  purchase  money;  it  was  held, 
on  an  indictment  against  the  purchaser  for  obtain- 
ing the  goods  by  false  pretenses,  that  the  transmis- 
sion of  the  goods  to  the  steamboat,  previous  to  the 
representations  of  the  purchaser  alleged  in  the  in- 
dictment as  false  pretenses, was  not  such  a  delivery 
of  them  as  to  disprove  the  allegations  in  the  indict- 
ment that  they  were  delivered  to  the  purchaser 
upon  the  faith  of  the  false  pretenses. 

Citations— 2  R.  8.,  736,  sec.  21;  1  Bac.,  628;  5  Johns., 
467 ;  8  Johns.,  507 ;  1  Cow.,  639 ;  9  Wend.,  183,  296 ;  8 
Wend.,  256 ;  6  Wend.,  77 :  2  Kent,  Com.,  497  ;  2  Maule 
&  S.,  379 ;  2  Russ.,  310,  311 ;  Russ.  &  R.,  344 ;  12  Johns., 
292;  3  T.  R.,  98;  1  Wheel.  Cr.  Hoc.,  466,  467;  2  R.  S.,  741, 
sec.  25. 

TNDICTMENT  under  the  Statute  for  Obtain- 
JL  ing  Goods  by  False  Pretenses.  Haynes  was 
indicted  at  the  General  Sessions  of  N.  Y.,  for 
obtaining  a  quantity  of  merchandise  by  false 
pretenses  from  Messrs.  Cochran,  Addoms  & 
Co.,  a  mercantile  *firm  in  the  City  of  [*558 
N.  Y.,Nov.9, 1883.  The  representations  alleged 
to  have  been  made  by  him,  by  means  whereof 
he  obtained  the  goods,  were  :  1.  That  he  had 
then  no  note  protested  for  non-payment ;  2. 
That  he  was  then  solvent,  and  worth  from  $9,- 
000  to  $10,000  ;  3.  That  he  was  perfectly  easy 
in  his  money  concerns;  4.  That  he  had  no  indors- 
ers;  5.  That  he  had  never  indorsed  more  than 
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•one  note.  Each  of  these  pretenses  were  neg- 
atived in  the  indictment.  On  the  trial,  Addoms, 
one  of  the  firm,  testified  that  he  had  known 
Haynes  about  18  months,  and  had  sold  him 
goods  at  three  different  times  previous  to  Nov. 
9,  1833,  upon  a  credit  of  about  four  months  at 
each  time,  the  sales  together  amounting  to 
about  $1.500 ;  that  the  last  credit,  of  about 
$800,  fell  due  about  three  weeks  before  Nov. 
•9,  and  was  punctually  paid;  and  that  the  cred- 
it of  Haynes  with  his  firm  was  very  good. 
Nov.  9,  Haynes  selected  the  goods  set  forth  in 
the  indictment,  which  was  packed  in  a  box, 
.and  the  box  marked  on  the  outside  and  ad- 
dressed to  "Charles  Hayues,  Boston,"  being 
the  place  of  his  residence,  and  by  Haynes'  di- 
rection were  sent  to  the  steamboat  for  Provi- 
dence, and  a  receipt  therefor  taken  by  the 
cart  man,  who  delivered  the  receipt  to  Mr.  Ad- 
doras.  The  receipt  was  produced  on  the  trial, 
and  is  in  these  words:  "  Received  of  Cochran, 
Addoms  &  Co.,  on  board  the  steamboat  Bos- 
ton. W.  Comstock  master,  the  following  arti- 
cles, viz. :  one  box  marked'  and  numbered  as 
in  the  margin  (».  e.,  Charles  Haynes,  Boston), 
to  be  transported  in  the  said  boat  to  Provi- 
dence, and  there  to  be  delivered  to  Boston 
wagoners,  or  order,  upon  application  on  board 
of  the  said  boat ;  dangers  of  the  seas  and  fire 
•excepted  ;  freight  for  the  same  as  customary 
with  the  steamboats  on  this  line.  Dated  New 
York, 9th  November,  1833  (contents  unknown). 
W.  Comstock,  master."  The  mate  of  the  steam- 
boat testified  that  when  the  boat  arrives  at 
Providence, they  immediately  deliver  the  goods 
to  a  Boston  wagoner,  who  takes  them  to  Bos- 
ton and  there  distributes  them  according  to 
the  marks  and  addresses  ;  they  do  not  require 
the  receipt  or  bill  of  lading  to  be  surrendered, 
before  the  delivery  of  the  goods  ;  they  are  de- 
livered without  asking  for  or  requiring  the  re- 
559*]  ceipt.  Addoms  *f  urther  testified,  that 
after  the  goods  were  sent  on  board  of  the 
steamboat,  and  on  the  same  day,  he  learned 
that  Haynes  had  had  a  note  protested,  and  de- 
termined to  send  the  receipt  to  the  steamboat 
and  get  the  goods  back.  Before  doing  so, how- 
ever, Haynes  came  into  the  store  of  the  firm, 
and  Addoms  told  him  that  they  could  not  de- 
liver the  goods,  as  they  had  heard  that  he  had 
had  a  note  protested.  Haynes  denied  that  a 
note  of  his  had  been  protested,  and  in  answer 
to  inquiries  of  Addoms,  said  that  he  was  worth 
from  $9,000  to  $10,000 ;  that  he  was  not  em- 
barrassed, and  was  able  to  pay  all  that  he  owed; 
that  he  had  no  indorser  ;  and  added  that  he 
never  had  indorsed  but  one  note  in  his  life- 
time, and  that  was  more  than  a  year  ago.  Ad- 
doms then  observed,  that  if  these  representa- 
tions were  true,  and  Haynes  would  on  his  re- 
turn immediately  send  him  a  statement  of  his 
affairs,  he  would  deliver  the  goods,  and  ac- 
cordingly handed  to  him  the  receipt  and  the 
invoice,  and  took  his  note  at  30  days  thereaft- 
er, amounting  to  $657.10.  Addoms  stated  that 
he  would  not  have  delivered  the  receipt,  and 
would  have  taken  the  goods  out  of  the  steam- 
boat, but  for  the  representations  made  by 
Haynes.  He  heard  of  Haynes'  failure  about 
Dec.  6,  and  the  goods  remained  unpaid  for. 
On  his  cross  examination,  Addoms,  on  being 
asked  if  a  stranger  had  offered  to  purchase 
goods  after  he  had  heard  that  such  stranger 
WEND.  11.  N.  Y.  R.  11. 


had  had  a  note  protested,  would  he  have  trust- 
ed him  upon  his  making  similar  representations 
to  thosu  made  by  Haynes,  answered  that  he 
would  not ;  that  from  his  previous  dealings 
with  Haynes,  he  thought  well  of  him,  and  did 
not  believe  him  capable  of  cheating  him  as  he 
had  done.  In  December,  Haynes,  in  answer 
to  an  observation  of  a  creditor  that  he  must 
have  known  himself  insolvent  when  he  came 
to  N.  Y.  to  make  his  purchases,  said  that  if  he 
did  know  it,  he  was  not  bound  to  tell  it ;  and 
admitted  that  he  had  been  insolvent  for  one  or 
two  years,  but  that  for  the  last  year  he  had 
been  growing  much  worse.  To  this  creditor 
Haynes  offered,  as  collateral  security  for  the 
debt  he  owed  to  him,  a  note  made  by  himself 
and  indorsed  by  his  brother,  which  offer  was 
accepted.  Haynes  also  told  him  that  his  broth- 
er had  taken  out  an  attachment  against  his 
property,  which  would  realize  him  about 
$11,000,  *and  he  had  also  assigned  to  [*56O 
him  property  which  would  give  him,  altogether, 
about  $16,000.  To  the  officer  who  brought 
him  from  Boston,  he  said  he  owed  between 
$70,000  and  $80,000,  and  was  insolvent  about 
two  years  before  he  bought  the  goods  in  ques- 
tion; that  his  brother  has  accepted  for  him  to 
the  amount  of  $25,000.  and  it  was  not  right  to 
see  him  suffer.  To  another  witness  he  said  that 
he  was  worse  off  than  he  had  thought  for;  that 
he  knew  he  was  behind-hand,  but  that  he  was 
not  bound  to  tell  the  truth;  if  he  had  been,  he 
could  not  have  got  the  goods.  To  another  of 
his  creditors  he  offered  a  compromise  of  20  or 
25  per  cent.,  but  observed  that  if  the  offer  was 
accepted,  he  would  not  be  able  to  pay  it,  and 
he,  therefore,  hoped  it  would  not  be  accepted. 
The  counsel  for  the  prisoner  insisted,  before 
the  court  and  jury,  that  there  had  been  no  ar- 
tifice or  circumvention  used  by  the  prisoner, 
and  that  the  representations  were  such  as  might 
have  been  guarded  against  by  the  exercise  of. 
ordinary  prudence  ;  that  the  false  representa- 
tions were  not  the  sole  inducement  to  the  cred- 
it ;  that  credit  had  been  given  to  all  the  pre- 
tenses mentioned  in  the  indictment,  all  of 
which  were  averred  to  be  false,  whereas  a  great 
part  thereof  were  true;  that  the  delivery  of  the 
goods  on  board  of  the  boat,  after  the  same  had 
been  separated,  boxed  up  and  addressed  to  the 
defendant,  was  a  complete  delivery,  and  that 
no  pretenses  alleged  to  be  false  were  made  aft- 
er such  delivery;  and  that  even  if  the  pretenses 
had  prevented  Cochran,  Addoms  &  Co.  from 
claiming  a  redelivery  of  the  goods,  the  indict- 
mentdid  not  cover  that  ground  and,  therefore, 
could  not  be  supported ;  wherefore  they  claimed 
an  acquittal,  and  asked  the  court  to  charge  the 
jury  upon  the  points  above  stated.  The  record- 
er charged  the  jury,  that  as  to  the  first  false 
pretense  charged  in  the  indictment,  there  was 
some  evidence  that  a  note  had  laid  over  ;  that 
the  fifth  was  not  proved,  but  that  the  second, 
third  and  fourth  were  proved  to  be  false  ;  that 
the  questions  for  the  lury  to  determine  were:  1. 
Did  the  prisoner  obtain  the  property  from 
Cochran.  Addoms  &  Co.  as  charged  in  the  in- 
dictment ?  2.  Did  he  so  obtain  it  designedly 
and  with  intent  to  cheat  and  defraud  them?  3. 
Were  the  several  pretenses  laid  in  the  indict- 
ment, or  one  or  more  of  the  material  pretenses, 
false?  and  *4.  Did  the  prisoner  obtain  [*5O1 
the  property  solely  and  entirely  on  the  pre- 
76  1201 


561 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1834- 


tenses,  or  one  or  more  of  them, which  had  been 
proved  false.  As  to  the  first  of  these  questions, 
he  observed  that  the  prisoner  had, undoubted- 
ly, obtained  the  goods  as  stated,  and  that  there 
could  be  no  doubt  but  that  he  obtained  them 
with  intent  to  cheat  and  defraud  Cochran,  Ad- 
doms  &  Co.  As  to  the  third  point,  he  said  he 
had  already  adverted  to  it;  and  as  to  the  fourth 
point,  if  some  of  the  pretenses  charged  in  the 
indictment  were  false,  and  the  goods  were  ob- 
tained solely  by  means  of  those  pretenses,  and 
Messrs.  Cochran,  Addoms  &  Co.  believed  them 
to  be  true,  the  defendant  was  within  the  stat- 
ute and  guilty.  The  jury  found  a  verdict  of 
guilty.  The  counsel  for  the  prisoner  having 
excepted  to  the  charge  of  the  recorder,  and  to 
his  decisions  in  receiving  evidence  of  the  ad- 
missions made  by  the  prisoner  subsequent  to 
the  9th  of  November,  tendered  a  bill  of  excep- 
tions, which  was  duly  signed,  and  a  certificate 
of  the  recorder  having  been  obtained  that  there 
was  so  much  doubt  in  the  case  as  to  render  it 
expedient  to  take  the  judgment  of  this  court 
thereon,  the  district  attorney,  pursuant  to  the 
provisions  of  the  Statute,  2  R.  S.,  736,  sued 
out  a  certiorari,  removing  the  indictment  and 
the  bill  of  exceptions  into  this  court. 

Messrs.  B.  F.  Cutting  and  D.  B.  Ogden, 
for  the  prisoner. 

Messrs.  H.  Maxwell,  and  O.  Hoffman, 
District  Atty.,  for  the  people. 

By  the  Court,  Nelson,  J.  Many  questions 
were  raised  and  urged  upon  our  consideration 
by  the  counsel  for  the  prisoner  on  the  argu- 
ment, which  we  cannot  entertain  and  deter- 
mine— such  as  that  the  verdict  of  the  jury  is 
against  law  and  evidence,  if  the  charge  of  the 
court  be  correct;  and  that  the  court  erred  in 
commenting  upon  the  testimony  or  facts  in  the 
case.  These  are  questions  that  cannot  be  raised 
on  the  bill  of  exceptions,  or  be  brought  before 
us  for  review,  according  to  established  prac- 
tice. By  the  Statute,  2  R.  S.,  736,  sec.  21,  on 
the  trial  of  an  indictment,  exceptions  to  any 
decision  of  the  court  may  be  made  by  the  de- 
562*]  fendant,  in  the  same  cases  and  *man- 
ner  provided  by  law  in  civil  cases.  In  civil 
cases  it  has  long  been  settled,  that  the  bill  of 
exceptions  does  not  draw  the  whole  matter  dis- 
closed on  the  trial  of  a  cause  again  into  discus- 
sion or  examination;  and  that  the  party  ex- 
cepting must  lay  his  finger  on  the  points  which 
may  arise,  either  in  admitting  or  rejecting  evi- 
dence, or  in  relation  to  questions  of  law  aris- 
ing from  facts  not  denied,  in  which  either 
party  was  overruled  by  the  court.  1  Bac.,  528, 
and  cases  cited,  Phil,  ed.,  1811;  5  Johns.,  467; 
8  Id.,  507;  1  Cow.,  639;  9  Wend.,  296. 

This  proceeding  brings  up  for  review  only 
questions  of  law,  and  no  more  of  the  evidence 
should  incumber  the  record  than  is  sufficient 
to  present  them  to  the  court.  Everything  else 
is  surplusage,  and  would  be  stricken  out  on  a 
proper  application.  Relief  from  verdicts  which 
are  against  law  and  evidence  in  civil  cases 
must  be  sought  by  pursuing  a  different  rem- 
edy, unless  there  has  been  some  error  in  the 
ruling  of  the  court  upon  a  question  of  law.  So 
it  must  be  in  criminal  cases.  What  that  rem- 
edy is,  need  not  now  be  noticed.  It  would  be 
extremely  inconvenient,  if  not  intolerable,  to 
be  obliged  to  examine  in  this  way  any  pre- 
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tended  errors  of  the  court,  in  their  commenta- 
ries upon  the  facts;  for  it  is  obvious,  without 
the  entire  summing  up  to  the  jury,  it  would  be 
impossible  for  this  court  to  determine,  with  in- 
telligence or  accuracy,  whether  any  errors  had 
been  committed  in  any  part  of  it.  That  could 
only  be  determined  by  an  examination  of  every 
part  of  the  charge  of  the  court.  We,  therefore, 
lay  out  of  this  case,  in  the  consideration  of  it,all 
that  has  been  urged  in  regard  to  the  errors  of 
the  judge  in  commenting  upon  the  facts,  and 
also  those  of  the  jury,  which  will  greatly  di- 
minish the  number  of  points  material  to  be 
noticed,  and  will  bring  us  to  the  consideration 
of  the  questions: 

1.  Was  the  deli  very  of  the  property  on  board 
the  steamboat  Boston,  before  the  false  pretenses 
of  the  prisoner,  so  complete  in  judgment  of 
law  as  to  repel  and  disprove  the  allegation  in 
the  indictment,  that  it  was  delivered  to  him 
upon  the  faith  of  them? 

2.  Is  it  necessary  to  prove  all  the  pretenses 
laid  in  the  indictment  as  having  induced  the 
delivery  of  the  goods,  and  *which  are  [*563 
negatived,  to  be  false,  in  order  to  authorize  a 
conviction?  and, 

3.  Must  the  jury  be  satisfied  that  the  pre- 
tenses proved  to  be   false,  were  the  sole  and< 
only  inducement  to  the  credit  or  delivery? 

1.  We  entertain  no  doubt  that  Cochran,  Ad- 
doms &  Co.,  had  a  right  to  resume  the  actual 
possession  and  control  of  the  goods  at  the  time 
they  became  alarmed  about  the  credit  of  the 
prisoner,  and  held  the  interview  with  him  in 
which  he  put  forth  the  false  pretenses  charged ; 
and  having  asserted  such  a  determination,  the 
goods  should  be  deemed  in  judgment  of  law 
under  their  control  at  the  time.     The  delivery 
was  incomplete  and  conditional;  the  invoice 
had  not  been  delivered,  nor  the  security  for 
the  purchase  money  given,  and   the  receipt 
from  the  master  of  the  boat,  or  bill  of  lading, 
was  still  in  their  hands.     For  some  purposes, 
the  property,  undoubtedly,  should  be  consid- 
ered delivered  and  at  the  risk  of  the  vendee, 
but  there  is  nothing  in  this  view  incompatible 
with  the  right  of  the  vendors  to  resume  the 
possession  of  it;  for  after  they  had  thus  done 
and  put  an  end   to  the  conditional  delivery, 
there  would,   no  doubt,  be  an  end  of  the  risk. 
It  was  not  the  intent  or  understanding  of  either 
party  that  the  property  in  the  goods  should 
pass  until  the  security  for  them  was  given,  as 
is  obvious  from  the  whole  transaction.     It  is 
well  settled  that  if  the  delivery  be  accompanied 
with  a  declaration  on  the  part  of  the  seller, 
that  he  should  not  consider  the  goods  as  sold 
until  the  security  be  given, 'the  sale  is  condi- 
tional, and  the  property  does  not  pass  by  de- 
livery as  between  the  original  parties;  though 
as  to  subsequent  bona  fide  purchasers  of  the 
vendee,  it  would  be  different.    8  Wend.,  256; 
6  Id.,  77;  2  Kent,  Com.,  497.  We  consider  this 
such  a  sale,  and  the  circumstances  attending 
the  delivery  equivalent  to  such  a  declaration. 

2.  The  case  of  People  v.  Stone,  9  Wend.,  182, 
decides  that  it  is  necessary  for  the  pleader,  in 
drawing  an  indictment  under  this  statute,  to 
negative  specifically  all  the  false  pretenses  re- 
lied on  to  sustain  the  indictment  and  convict 
the  accused.     The  same  point  had  before  been 
determined  in  the  case  of  King  v.  Perrott,  2 
Maule  &  S.,  379.    Neither  of  *these  [*564 
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cases,  however,  decide  that  it  is  indispensable 
to  establish  by  proof  the  falsity  of  each  pre- 
tense thus  negatived;  but  are  authorities,  I 
think,  for  a  contrary  conclusion. 

The  necessity  of  the  averment  negativing 
each  false  pretense  relied  on.  is  put  mainly 
upon  the  ground  that  the  prisoner  is  entitled 
to  notice  of  the  specific  charges  expected  to  be 
proved  against  him;  and  an  indictment  for 
perjury  is  referred  to  as  closely  analogous, 
where  it  is  well  settled  that  each  assignment 
of  perjury  charged  and  expected  to  be  proved 
must  be  specifically  negatived.  If  we  carry 
out  the  analogy  to  the  point  in  question,  it  will 
be  decisive  of  it;  for  it  is  clear,  that  it  is  not 
material  to  prove  all  the  assignments  of  per- 
jury in  a  given  count,  if  it  contains  more  than 
one,  and  that  proof  of  one  is  sufficient  to  con- 
vict. We  apprehend  it  would  be  difficult  to 
distinguish  in  this  respect  between  the  two 
cases  upon  any  sound  principle,  or  to  discover 
wherein  injustice  will  be  done  by  applying 
substantially  that  rule  in  indictments  of  per- 
jury to  this  case. 

It  was  said,  on  the  argument  by  the  counsel 
for  the  prisoner,  that  the  indictment  shows 
that  the  grand  jury  found  the  goods  were  trust- 
ed upon  the  faith  of  all  the  false  pretenses  set 
forth,  and  that  without  the  existence  and  false- 
hood of  all,  we  must  presume  it  would  not 
have  been  found;  and  to  permit  a  conviction 
upon  proof  only  of  a  part  of  them,  would  be  a 
conviction  of  an  offense  different  from  the  one 
contained  in  the  indictment.  These  reasons 
were  urged  against  the  position  that  part  of 
the  false  pretenses  need  only  be  proved,  if  suf- 
ficient in  themselves  to  convict.  If  all  were  ma- 
terial to  constitute  the  offense  charged,  the 
argument  would  be  sound,  and  it  would  fol- 
low that  all  should  be  proved,  else  a  convic- 
tion would  be  unjust;  but  the  position  that  part 
need  only  be  proved,  assumes  that  they  may 
and  must  be  sufficient  in  law  to  bring  the  case 
within  the  statute;  and  then  I  am  unable  to 
discover  how  it  is  possible  injustice  can  be  done 
to  the  prisoner  if  convicted. 

We  all  know  that  in  indictments  as  in  dec- 
larations, not  only  many  counts  are  often  add- 
ed embracing  the  same  offense,  and  that  two 
or  more  distinct  offenses  are  sometimes  set 
forth  in  the  same  count,  from  abundant  cau- 
565*]  tion  ;  but  the  proof  of  *one  always  au- 
thorizes the  conviction.  So  in  this  case.  We 
can  perceive  no  objection  to  the  grand  jury 
setting  out  any  number  of  false  pretenses,  of 
which  there  may  be  any  evidence  before  them 
for  greater  caution,  negativing  each  specifl 
cally  ;  and  if  it  should  turn  out  on  the  trav- 
erse, that  there  were  more  laid  than  were  true, 
or  material  to  establish  the  offense,  they  may 
be  rejected  as  surplusage,  and  need  not  be 
proved.  The  result  would  not  show  that  the 
prisoner  was  convicted  of  an  offense,  different 
from  the  one  charged  by  the  grand  jury,  but 
that  the  grand  jury  had  found  in  the  indict- 
ment more  matter  than  was  essential  to  consti- 
tute the  offense.  The  prisoner  would  have 
notice  of  the  offense  charged  against  him,  and 
something  more.  Surplusage  will  not  vitiate 
any  pleading;  it  may  be  expunged  on  a  proper 
application.  Le  Blanc,  J. ,  in  King  v.  Perrotl, 
says,  speaking  of  the  point  in  question:  "It 
is  perfectly  true,  that  the  indictment  might 
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negative  one  by  one  every  one  of  the  false  pre- 
tenses, and  that  that  would  not  vitiate,  though 
some  were  true."  See.  also,  2  Russ.,  810,  811, 
where  the  same  position  is  substantially  stated; 
and  Rex  v.  Hempstead,  Russ.  &R.,  844.  So  far 
as  this  case  is  concerned,  we  might  stop  here, 
because  from  the  above  view  all  the  principles 
of  law  decided  by  the  court  below  and  excepted 
to,  and  which  can  be  reviewed,  were  correctly 
determined.  There  can  be  no  doubt  the  false 
pretenses  set  forth  in  the  indictment,  and  which 
were  proved  on  the  trial,  were  abundant  to  jus- 
tify the  verdict  of  the  jury,  if  made  with  a 
fraudulent  intent.  The  prisoner  represented 
himself  to  be  in  successful  business  as  a  mer- 
chant in  Boston,  worth  from  $9,000  to  $10,000 
over  and  above  all  his  debts,  and  in  easy  and  un- 
embarrassed circumstances;  and  to  give  weight 
and  strength  to  this  assertion  of  ability,  he  repre- 
sented that  he  never  had  a  note  protested  in 
his  life,  and  had  then  no  indorsers  ;  and  had 
never  indorsed  himself  but  one  note, which  was 
more  than  a  year  before  ;  whereas,  in  truth, he 
had  been  a  bankrupt  for  years,  and  was  so  at 
that  time  to  the  amount  of  $70,000  or  $80,000, 
and  unable,  according  to  his  own  confession, 
to  pay  20  or  25  cents  in  the  dollar,  and  made 
these  false  representations  of  his  situation  for 
the  express  purpose  of  obtaining  the  goods  in 
question,  knowing  he  could  not  have  obtained 
*them  had  he  stated  the  truth.  With  [*566 
the  confidence  which  Cochran,  Addoms&  Co. 
had  in  the  prisoner,  and  of  which  he  could  not 
be  ignorant,  the  false  pretenses  thus  put  forth 
were  well  calculated  to  impose  upon  them,  and 
accomplish  the  cheat  and  fraud  intended. 
There  can  be  no  doubt  the  case  comes  within 
the  mischief  intended  to  be  met  and  punished 
by  the  Statute.  12  Johns.,  292  ;  3  T.  R.(  98  ;  1 
Wheeler,  Cr.  Rec.,  466,  467,per  Colden.Mayor. 
The  statute  extends  to  every  case  where  a  party 
has  obtained  money  or  goods  by  falsely  repre- 
senting himself  to  be  in  a  situation  in  which  he 
is  not,  or  by  falsely  representing  any  occur- 
rence that  had  not  happened,  to  which  persons 
of  ordinary  caution  might  give  credit.  The 
ingredients  of  the  offense  are,  obtaining  goods 
by  false  pretenses,  and  with  an  intent  to  de- 
fraud. That  they  were  so  obtained  in  this  case 
cannot  be  doubted. 

3.  From  the  view  we  entertain  of  the  law  on 
this  point,  the  case  was  put  to  the  jury  by  the 
court  below  more  favorably  to  the  prisoner 
than  can  be  sustained.  The  recorder  charged, 
that  if  some  of  the  pretenses  in  the  indictment 
were  false,  and  the  goods  were  obtained  solely 
by  means  of  those  pretenses,  they,  Cochran, 
Addoms  &  Co.,  believing  them  to  oe  true,  the 
prisoner  was  guilty. 

Now  we  understand  the  rule  to  be,  that  if 
the  pretenses  proved  to  be  false  had  a  material 
effect  in  procuring  the  credit,  or  inducing  the 

Karty  defrauded  to  give  up  his  property,  it 
i  sufficient.  All  the  opinions  in  the  case  of 
King  v.  Perrott,  concede  this  principle, for  they 
suppose  the  pretenses  may  be,  what  is  most 
usually  the  fact,  a  mixture  of  truth  and  false- 
hood, and  decide  that  the  false  pretenses  should 
be  negatived,  that  the  others  need  not  be.  and 
that  upon  proof  of  the  false  ones,  a  conviction 
might  or  would  follow.  Yet,  as  stated  on  the 
argument  by  one  of  the  counsel  for  tte  people, 
upon  the  rule  contended  for  here — t.  e.,  that 
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the  false  pretenses  must  be  the  sole  and  only 
inducement  to  the  credit  or  delivery  of  the 
property — there  could  have  been  no  conviction, 
because  the  pretenses  which  were  true  un- 
doubtedly had  some  influence.  If  part  of  the 
pretenses  are  true,  and  such  is  the  fact  prob- 
ably in  99  cases  in  100,  how  can  the  jury  be 
lieve  that  the  goods  were  obtained  solely  by 
567*]  means  of  the  false  *ones  ?  And  if  not, 
they  cannot  convict ;  and  yet  it  must  be  obvi- 
ous to  all,  that  the  most  flagrant  offenses  of  the 
kind  may  be,  and  usually  are,  of  this  mixed 
character — mingling  a  portion  of  truth  with 
the  false  representations,  with  the  view  to  give 
to  them  greater  currency  and  effect.  The  po- 
sition that  the  falsehood  had  a  material  effect 
upon  the  person  defrauded  in  procuring  the 
property,  necessarily  implies  that  without  it 
the  object  of  the  felon  would  have  failed  ;  he 
could  not  have  obtained  it ;  at  least,  we  are 
disposed  to  require  the  false  pretense  or  pre- 
tenses to  be  so  material,  that  without  the  exist- 
ence of  their  influence  upon  the  mind  of  the 
person  defrauded,  he  would  not  have  parted 
with  the  property  ;  and  if  so,  the  effect  is 
equally  as  injurious,  and  the  offense  as  great, 
as  if  they  had  been  the  sole  and  only  induce- 
ment in  the  case.  In  reason,  therefore,  as  well 
as  upon  authority,  the  offense  would  fall  with- 
in the  statute. 

Again  ;  the  proposition,  which,  we  think, 
cannot  be  doubted,  that  part  of  the  false  pre- 
tenses laid  in  the  indictment  may  be  proved, 
and  if  sufficient,  will  justify  a  conviction  of 
the  prisoner,  involves  the  converse  of  the  prin- 
ciple against  which  we  are  contending  ;  for  the 
position  supposes  the  existence  of  other  pre- 
tenses either  true  or  false  in  the  case,  which 
need  not  be  proved  ;  and  if  so,  it  is  impossible 
to  say  that  the  goods  were  obtained  solely  by 
means  of  those  proved.  It  may  be  urged  that 
those  set  forth  and  not  proved  may  be  pre- 
sumed not  to  have  existed  and,  therefore, were 
not  a  material  ingredient  in  inducing  the  cred- 
it. This  remark  is  wholly  inapplicable  to  the 
pretenses  that  are  true,  and  none  of  the  cases 
in  which  the  rule  is  asserted  put  it  upon  that 
ground,  but  concede  or  assume  the  contrary. 
Ld.  Ellenborough,  in  King  y.  PmvW.speaking 
of  the  necessity  of  negativing  the  false  pre- 
tenses laid  in  the  indictment.says, that  the  rule, 
as  it  has  been  derived  from  cases  of  a  mixed 
nature,  where  part  is  true  and  part  false,  has 
introduced  a  course  of  separating  by  specific 
averment  all  that  which  is  meant  to  be  relied 
on  as  false,  thereby  clearly  conceding  that  part 
of  the  pretenses  which  induced  the  credit  or  de- 
livery of  the  goods  need  not  be  negatived,  and 
of  course  need  not  be  proved  to  be  false  on  the 
trial.  Le  Blanc,  J.,  in  the  same  case  says,  it 
568*]  should  *be  stated  in  the  indictment, 
which  (pretenses)  are  true,  and  which  false.in 
order  to  apprise  the  defendant  of  the  particu- 
lar branch  of  the  charge  meant  to  be  insisted 
on.  Bailey,  J.,  says,  if  falsehood  be  an  ingre- 
dient contributing  to  the  obtaining  of  money, 
that  will  be  sufficient. 

Upon  the  whole,  after  a  careful  examination 
and  consideration  of  the  bill  of  exceptions  in 
this  case,  and  all  the  questions  raised  upon  it, 
we  are  compelled  to  come  to  the  conclusion, 
that  no  rule  of  law  has  been  violated  against 
the  prisoner,  and  that  he  has  been  rightfully 
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convicted  ;  and  we,  therefore,  direct  that  the 
indictment,  bill  of  exceptions,  and  all  proceedings 
be  remitted  to  the  court  below,  to  the  end  that  judg- 
ment be  rendered  against  him.     2  R.  S    741 
sec.  25. 

Reversed— 14  Wend.,  546. 

False  pretenses— What  are  within  meaning  of  stat- 
ute.   Cited  in— 13  Wend..  91;  17  Wend..  230-  25  Wend 
401;  26  N.  Y    212;  83  N.  Y./452;  15  Hunffflsfir Hun,' 
222 ;  19  Hun.  98 ;  7  Barb.,  393 ;  2  T.  &  C.,  411    2  Park. 
146 ;  44  Am.  Rep.,  517  (69  Ala.,  242). 

Indictment—Must  state  particular  pretenses.    Cited 

V^oS^K317  ;«82  N-  Y"  24°:  2  Park.,  146 ;  34  N. 
J.  L.,  299 ;  33  Am.  Rep.,  93  (67  Ind..  276). 

Indictment— Charging  several  offenses— When  un- 
necessary to  prove  all.  Cited  in— 3  Hill,  484;  1  Hun 
a85. 

Charge  to  jury— Exceptions  to  on  account  of  error. 
Cited  in-13  Wend.,  164 ;  21  Wend..  526.  548. 

Also  cited  in— 4  Park.,  330 ;  50  Ind.,  477. 


LINNELL    &    FOOT   v.     SUTHERLAND. 

Justice  Court—  Practice— Non-Residence  of  One 
of  Two  Plaintiffs— Issue  of  Warrant— Books 
of  Mechanic  as  Evidence. 

Where  a  suit  is  brought  in  a  justice's  court,  in  the 
names  of  two  plaintiffs,  an  affidavit  that  one  of  the 
plaintiffs  is  a  non-resident  of  the  county,  is  not  suf- 
ficient to  authorize  the  issuing  of  a  warrant, 

If  the  demand  belongs  to  the  non-resident  plaint- 
iff solely,  by  assignment,  such  assignment  should  be 
shown. 

It  seems  that  a  warrant  may  be  issued  when  the 
real  plaintiff  is  a  non-resident,  although  the  nomi- 
nal plaintiff  is  a  resident  of  the  county  in  which  the 
process  issues. 

In  a  suit  by  a  mechanic  for  work  done  in  the  line 
of  bis  business,  after  proof  of  one  or  two  items  of 
his  account.the  production  of  his  books  of  account, 
with  proof  that  he  keeps  honest  and  fair  books,  is 
competent  evidence. 

Citation— 2  R.  S.,  228,  sec.  17. 

PRROR  from  Monroe  C.  P.  Sutherland  was 
JJ  arrested  on  a  warrant  issued  by  a  justice 
of  the  peace  of  the  County  of  Monroe,  at  the 
suit  of  Elijah  Linnell  and  Alvin  Foot,  on  an 
affidavit  made  by  one  James  Linnell,  that 
Elijah  Linnell  had  a  debt  against  Ebenezer 
Sutherland,  and  that  Elijah  Linnell  was  a  non- 
resident of  the  County  of  Monroe.  On  being 
brought  before  the  justice,  the  defendant  in- 
quired upon  what  grounds  the  warrant  had 
been  issued,  and  was  informed  by  the  justice 
that  it  had  been  proved  that  the  debt  belonged 
to  Elijah  Linnell;  that  he  was  a  non-resident 
of  the  County  of  Monroe;  that  bail  had  been 
put  in  for  the  costs,  and  that  Foot  was  a  nom- 
inal plaintiff.  The  plaintiffs  then  declared  in 
assumpifit  *on  the  common  counts,  and  [*569 
the  defendant  pleaded  the  general  issue,  and 
the  cause  was  tried.  It  was  proved  that  the 
plaintiffs  were  partners  in  the  shoe-making 


NOTE.—  Evidence—  Party's  own  entries—  When  ad- 


. 

Where  there  are  regular  dealings  between  the  par- 
ties, and  it  is  proved  that  the  party  keeps  honest 
and  fair  books,  that  he  keeps  no  clerk,  that  some  of 
the  goods  have  been  delivered  or  some  of  the  work 
performed,  and  that  the  books  offered  are  his  ac- 
count books,  they  are  from  the  necessity  of  the 
case  admissible  in  evidence.  See  Vosburgh  v. 
Thayer,  12  Johns.,  461.  note;  1  Greenl.  Bv.,  sees.  118, 
119,  notes  and  authorities  there  cited.  See.also,  Stat- 
utes in  many  of  the  States. 

The  competency  of  parties  does  not  affect  this  rule, 
and  the  foundation  for  the  admission  of  a  party's 
own  entries  must  still  be  laid.  Ives  v.  Waters.  80 
Hun,  297;  McGoldrick  v.  Traphageu,  88  N.  Y.,  334. 
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business,  and  an  account  was  exhibited  against 
the  defendant  for  boots,  shoes,  and  mending 
of  boots  and  shoes,  amounting  to  $11.58.  The 
delivery  of  one  pair  of  shoes  at  the  price  of 
$1.50,  and  the  mending  of  another  pair  at  50 
cents,  were  proved.  The  books  of  account  of 
the  plaintiffs  were  then  produced,  and  it  was 
proved  by  two  witnesses  that  they  had  dealt 
and  settled  with  the  plaintiffs,  and  that  they 
kept  fair  and  honest  books,  and  that  during 
the  time  the  account  against  the  defendant  ac- 
crued, the  plaintiffs  had  no  clerk.  The  justice 
rendered  judgment  for  the  plaintiffs  for  $11,53, 
and  the  costs  of  suit.  The  defendant  removed 
the  cause  by  certiorari,  into  the  Monroe  C.  P., 
where  the  judgment  of  the  justice  was  re- 
versed. The  plaintiffs  sued  out  a  writ  of  error. 

Mr.  E.  Goss.  for  the  plaintiffs  in  error. 

Mr.  M.  F.  Delano,  for  the  defendant  in 
error. 

By  the  Court,  Savage,  Ch.  J.  The  warrant 
issued  irregularly.  There  is  no  evidence  show- 
ing where  the  plaintiff  Foot  resided.  The 
Statute,  2  R  S.,  228,  sec.  17,  authorizes  a  war- 
rant, where  the  plaintiff  is  a  non-resident,  and 
tenders  to  the  justice  security  for  the  payment 
of  any  sum  which  maybe  adjudged  against 
him  in  the  suit.  The  19th  section  requires 
that  an  affidavit  shall  be  made,  stating  the 
facts  and  circumstances,  showing  the  grounds 
of  the  application  whereby  the  justice  may 
the  better  judge  of  the  necessity  and  propriety 
of  issuing  the  warrant.  The  affidavit,  in  this 
case,  may  be  perfectly  true,  and  yet  not  enough 
is  shown  to  authorize  the  issuing  of  a  warrant. 
Linnell  and  Foot  were  partners;  the  affidavit 
states  that  Linnell  had  a  debt  against  Suther- 
land, and  that  he  is  a  non-resident  of  the  Coun- 
ty of  Monroe.  The  affidavit  is  true,  suppos- 
ing the  debt  to  be  a  partnership  debt.  The  as- 
signment, if  important,  should  have  been 
shown.  In  a  justice's  court,  a  summons  is  the 
regular  process,  and  a  warrant  is  not  allowed 
5  7O*]*by  the  Revised  Statutes  as  the  first  proc- 
ess, only  in  four  cases:  1.  When  the  defend- 
ant is  a  non-resident.  2.  When  the  plaintiff  is 
a  non-resident,  and  gives  security.  3.  When 
the  defendant  is  about  to  depart,  and  not  to 
return.  4.  When  the  plaintiff  is  in  danger  of 
losing  his  debt,  unless  a  warrant  issues.  It  is 
also  allowed  by  the  Act  of  1831,  where  the  de- 
fendant has  fraudulently  disposed  of  his  prop- 
erty, to  defraud  his  creditors,  or  is  about  to  do 
so.  The  reason  of  issuing  a  warrant  in  all 
these  cases  is  to  favor  the  plaintiffs  in  facili- 
tating the  collection  of  their  demands.  When 
issued  in  favor  of  a  non-resident  plaintiff,  the 
only  reason  for  the  statute  is,  that  the  plaint- 
iff's attendance  is  necessary,  and  as  he  is  sup- 
posed to  be  absent  from  home,  the  law  will 
not  require  him  to  wait  six  days;  and  as  his 
person  and  property  are  supposed  to  be  with- 
out the  reach  of  the  process  of  the  court,  he  is 
required  to  give  security.  This  consideration 
operates  whenever  the  real  plaintiff  is  non-resi- 
dent, although  the  nominal  plaintiff  is  a  resi- 
dent. The  objection  to  giving  the  statute  this 
liberal  construction  is,  that  it  may  be  abused 
by  making  collusive  assignments  to  non-resi- 
dents, and  thus  harassing  defendants  unnec- 
essarily. To  this,  however,  it  may  be  answered 
that  the  fact  of  such  collusive  assignment  be- 
ing shown,  the  plaintiff  must  fail.  Whether 
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the  resident  plaintiff  would  be  liable  for  costs 
after  assignment,  is  not  material;  probably 
without  notice  to  the  defendant  of  his  want  of 
interest  and  agency  in  the  prosecution,  he 
would  be  thus  liable;  and  there  is  no  doubt  of 
the  liability  of  the  assignee.  But  if  the  stat- 
ute gives  the  warrant,  as  I  have  supposed,  for 
the  accommodation  of  the  non-resident  plaint- 
iff, then  the  inquiry  must  be,  whether  the  par- 
ty in  interest  is  non-resident;  and  according  to 
this  view  of  the  statute,  it  should  have  been 
shown  in  the  affidavit  that  Linnell  was  the  sole 
owner  of  the  demand. 

As  to  the  second  point,  arising  upon  the  re- 
turn of  the  justice,  the  evidence  given  was  com- 
petent; whether  it  was  sufficient,  is  not  a  ques- 
tion for  us.  upon  a  writ  of  error. 

Judgment  of  C.  P.  affirmed,  icith  (tingle  costs. 

Cited  in— 4  Denio,  355 ;  30  Barb.,  44 ;  8  Abb.  Pr.,  396; 
2  Park.  311 ;  5  Park,  82 ;  1  E.  D.  S.,  89 ;  .4  E.  D.  S.,241 ; 
2  Hilt.,  423. 
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CHAMPION,  BISSELL,  EWERS  AND 
DODGE. 

Partnership— Definitions  of—  Carriers  Operating 
Connecting  Routes,  Held  to  be  Partnei-s  as  to 
the  Public — Joint  Action  against  all,  Main- 
tained by  One  Injured  on  the  Line  of  One  of 
the  Carriers. 

Where  A  B  and  C  run  a  line  of  stage-coaches  from 
Utica  to  Rochester,  and  the  route  was  divided  be- 
tween them  into  sections,  the  occupant  of  each  sec- 
tion furnishing  his  own  carriages  and  horses,  hiring 
drivers  and  paying  the  expenses  of  his  own  section ; 
and  the  money  received  as  the  fare  of  passengers, 
deducting  therefrom  only  the  tolls  paid  at  turn- 
pike gates,  was  divided  among  the  parties  in  pro- 
portion to  the  number  of  miles  of  the  route  run  by 
each:  and  an  injury  happened  to  a  third  person 
through  the  negligence  or  the  driver  of  the  coach 
of  A ;  it  was  held,  that  a  joint  action  on  the  case  at 
the  suit  of  the  party  injured  lay  against  B  and  C  as 
well  as  A. 

Citations— 5  T.  R.,  649:  2  Bos.  &  P.,  385:  1  Bos.  & 
P., 404;  8  T.  R..  186;  2  Selw.  N.  P.,  841.  860;  1  Ves.  & 
B..  117 ;  Gow,  Part.,  6, 14, 15,  38,  37,  224;  16  Johns.,  40; 
9  Johns.,  495, 496 ;  1  Wend.,  463 ;  17  Ves..  412 ;  1  Stark.. 
272 ;  2  Com.  L.  R.,  387  ;  9  Com.  L.  R.,  300 : 12  Com.  L. 
R.,  321. 

THIS  was  an  action  on  the  case,  tried  at  the 
Oneida  Circuit  in  Oct.,  1831,  before  the 
Hon.  Nathan  Williams,  one  of  the  Circuit 
Judges,  brought  against  the  defendants  as  the 
owners  of  a  stage  coach,  for  an  injury  sus- 
tained by  the  wife  of  the  plaintiff  in  being 
thrown  from  a  wagon  in  which  she  was  riding, 


NOTE.— Partnership—  What  constitutes  —Requsites 
of  —  Definition  of  —See  Post  v.  Kimberly,  9  Johns., 
470,  note ;  Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas., 
329,  note. 

Carriers  of  connect  ing  routes— When  liable  as  part- 
ners. See  Wetmore  v.  Baker,  9  Johns.,  307,  note. 

See,  generally.  Leggett  v.  Hyde.  58  N.  Y.,  272 ;  17 
Am.  Rep.,  244 :  Mason  v.  Partridge.  66  N.  Y.,  633  ; 
Munroe  v.  Whitman,  8  Hun,  553  ;  Manhattan  &c.. 
Co.  v.  Sears,  45  N.  Y.,  797 ;  Ontario  Bank  v.  Hennes- 
sey. 48  N.  Y.,  545 ;  Mohawk  Nat.  Bank  v.  Van  Slyck, 
29  Hun.  188:  Tracey  v.  McManus,  58  N.  Y..  -'".7  : 
Bank  of  Rochester  v.  Monteath,  1  Den..  402;  Nat. 
Bank  of  Watertown  v.  Landon,  45  N.  Y..  410 ;  Haas 
v.  Roat.  26  Hun,  632 ;  Richardson  v.  Hughitt,  76  N. 
Y.,  55;  Curry  v.  Fowler,  87  N.Y.,  33;  41  Am.  Rep.,  33. 

An  employi  of  a  firm,  whose  compensation  for  his 
service*  is  a  share  of  the  prontg,is  not  a  partner.  See 
Vanderburgh  v.  Hull,  20  Wend.,  70,  note. 
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in  consequence  of  a  stage-coach  belonging  to 
the  defendants,  through  the  negligence  of  the 
driver  thereof,  coming  in  contact  with  the 
wagon.  The  defendants  pleaded  the  general 
issue.  On  the  trial,  the  following  facts  ap- 
peared: The  defendants  run  a  line  of  stage- 
coaches from  Utica  to  Rochester;  the  route 
was  divided  into  sections;  a  section  extending 
from  Utica  to  Vernon,  was  occupied  by  Dodge, 
one  of  the  defendants;  another  section,  extend- 
ing west,  was  occupied  by  Ewers  and  others ; 
and  the  remainder  of  the  route  by  Champion 
and  Bissell.  The  business  was  conducted  and 
the  proceeds  of  the  concern  divided  as  follows; 
The  occupants  of  each  section  provided  their 
own  carriages  and  horses,  employed  their  own 
drivers,  ana  paid  the  expenses  of  their  sepa 
rate  sections  of  the  route,  except  the  tolls  at 
turnpike  gates;  and  the  moneys  received  as 
the  fare  of  passengers,  after  deducting  such 
tolls,  were  divided  among  the  occupants  of  the 
several  sections,  in  proportion  to  the  number 
of  miles  of  the  route  run  by  each.  The  injury 
complained  of  happened  on  the  section  of  the 
route  occupied  by  Dodge;  the  stage-coach 
which  was  driven  against  the  wagon  was 
owned  by  him,  and  the  driver  of  it  employed 
572*J  by  him.  The  judge  charged  *the  jury 
that,  upon  the  above  facts,  the  defendants  must 
be  considered  partners,  and  that  they  were  all 
responsible  for  any  injury  occasioned  by  the 
negligence  of  either  of  the  drivers  of  the  stage- 
coaches on  either  section  of  the  route,  as  each 
driver  was  the  servant  of  all  the  individuals 
connected  in  the  business;  that  the  fact  that 
the  occupants  of  each  section  employed  their 
own  drivers  and  paid  the  expenses  of  their 
own  section  did  not  discharge  them  from  li- 
ability; that  a  right  to  a  division  of  the  fare 
received  from  passengers,  after  paying  the 
tolls,  in  proportion  to  the  distance  run  by  the 
occupants  of  the  respective  sections,  was  an  in- 
terest in  the  profits,  constituting  them  part- 
ners, and  rendering  them  liable  in  this  action. 
The  jury  found  a  verdict  against  all  the  de- 
fendants, with  $800  damages.  The  defend- 
ants, on  a  bill  of  exceptions  to  the  charge  of 
the  judge,  moved  for  a  new  trial. 

Mr.  H.  Denio,  for  the  defendants.  The 
judge  erred  in  charging  that  a  division  of  the 
fare,  after  paying  tolls,  rendered  the  defend- 
ants partners,  and  that  the  driver  by  whose 
negligence  the  injury  was  occasioned  was  the 
servant  of  all  the  defendants.  He  contended 
that  there  was  no  joint  interest,  communion  or 
participation  in  the  profits  of  the  business,  and 
consequently  that  there  was  no  partnership. 
To  constitute  a  partnership,  the  parties  must 
have  a  mutual  interest  in  the  profits  and  loss 
of  the  business  carried  on,  or  they  must  hold 
themselves  out  to  the  world  as  partners.  3 
Kent,  Com.,  5.  There  must  be  an  agreement 
to  unite  their  stock,  and  to  share  in  afl  risks  of 
profit  and  loss.  2  Johns.  Gas.,  329.  A  partner 
is  one  who  has  an  interest  in  the  profits,  Gow, 
Part.,  15,  and  the  interest  must  be  in  the  net 
profits,  and  not  in  the  gross  receipts.  4  Esp., 
N.  P.,  182.  Where  the  agreement  is  that  a 
party  shall  have  half  the  gross  earnings,  and 
not  that  be  shall  share  in  the  profits,  he  is  not 
a  partner.  1  Camp.,  329.  The  case  of  Cooper 
v.  Eyre,  I  H.  Bl.,  37,  proceeds  upon  the  same 
principle,  and  Post  v.  Kimberly,  9  Johns.,  470, 
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settles  that  though  the  whole  subject-matter  of 
an  adventure  be  divided,  there  is  no  partner- 
ship unless  the  parties  share  in  the  profits.  In 
the  case  now  before  the  court,  there  was  no 
agreement  to  divide  profits,  and  no  division  in 
fact.  Each  party  *took  what  he  earned,  [*5  7 3 
and  in  doing  so  did  not  diminish  the  fund.  It 
cannot  be  said  that  the  inequality  of  the  profits 
does  not  affect  the  question;  for  had  that 
ground  been  assumed,  the  question  should 
have  been  submitted  to  the  jury.  The  agree- 
ment that  the  fare  of  the  passengers  should  be 
divided  among  the  whole  concern  does  not 
prove  a  partnership,  because  the  fair  presump- 
tion is  that  in  this  respect  as  much  was  received 
by  the  owners  of  one  section  of  the  road  as  by 
the  owners  of  the  other  sections.  Nor  does 
the  joint  payment  of  the  tolls  constitute  them 
partners,  as  was  expressly  adjudged  in  Wet- 
more  v.  Baker,  9  Johns.,  307.  The  owners  of 
one  section  of  the  route  would  not  be  liable 
for  provender  furnished  the  horses  of  the  own- 
ers of  another  section.  2  Taunt.,  48.  Second, 
he  contended  that  even  if  the  other  defendants 
could  be  considered  as  partners  with  Dodge  in 
respect  to  third  persons  dealing  with  them,  and 
not  conusant  of  the  facts,  or  in  respect  to  any 
particular  branch  of  the  business,  they  were 
not  so  far  partners  as  to  constitute  the  relation 
of  masters  and  servant  between  them  jointly 
and  the  driver  of  the  stage-coach  by  whom  the 
injury  was  done.  The  driver  of  the  coach,  he 
said,  was  the  servant  of  Dodge  alone,  and  not 
of  the  others;  he  hired  the  driver  and  paid  him 
for  his  services.  The  others  had  no  agency  in 
employing  him.  had  not  invested  him  with 
any  authority,  and  had  no  control  over  him; 
he  was  not  intrusted  with  their  property,  nor 
engaged  in  their  service,  nor  was  he  account- 
able to  them  for  his  conduct.  The  relation  of 
master  and  master  and  servant  does  not  exist, 
unless  the  apportionment  proceeds  either  im- 
mediately or  mediately  from  the  master,  and 
unless  the  servant,  at  the  time  when  the  injury 
is  done  for  which  the  master  is  sought  to  be 
charged,  is  engaged  in  the  proper  business  of 
his  employment.  Thus,  where  the  owner  of 
a  carriage  hired  of  a  stable  keeper  a  pair  of 
horses  to  draw  it  for  a  day,  and  the  owner  of 
the  horses  provided  a  driver  through  whose 
negligent  driving  an  injury  was  done  to  the 
horse  of  a  third  person,  it  was  held  by  Abbott, 
Ch.  J.,  and  Mr.  J.  Littledale  that  the  owner 
of  the  carriage  was  not  liable  to  be  sued  for 
such  injury,  because  he  had  not  the  govern- 
ment or  direction  of  the  horses,  or  the  control 
of  the  driver,  who  was  not  his  servant,  but  the 
servant  of  the  stable-keeper.  Laugher  v.  Point- 
er, *5  Barn.  &  C.,  547.  Justices  Bay-  [*574 
ley  and  Holroyd  dissented  from  the  opinion  of 
the  Chief  Justice  and  Mr.  J.  Littledale,  but  in 
the  subsequent  case  of  Smith  v.  Lawrence,  2 
Mann.  &  R,  1,  in  which  the  same  question 
substantially  arose,  thedissenting  judges  yield- 
ed their  opinions.  So  in  Nicholson  v.  Mounsey, 
15  East,  383,  it  was  held  that  the  defendant,  a 
captain  of  a  sloop-of-war,  was  not  answerable 
for  running  down  another  vessel,  the  mischief 
having  been  done  while  the  captain  was  below, 
and  the  lieutenant  had  the  direction  and  man- 
agement of  the  sloop-of-war,  for  the  reason 
that  the  captain  had  no  voice  in  the  appoint- 
ment of  the  lieutenant.  So  it  has  been  held 
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that  a  postmaster  is  not  answerable  for  money 
lost  by  the  default  of  a  clerk  in  his  office,  12 
Mod.,  488;  8.  C.,  Ld.  Raym.,  650.  If  the  de- 
fendants are  partners  in  the  broad  sense  laid 
down  by  the  circuit  judge,  they  are  liable  for 
carriages  and  horses  purchased  by  either  of 
the  concern,  for  the  wages  of  the  servants,  and 
the  keeping  of  the  horses.  This  doctrine  it  is 
believed,  will  not  be  ratified  by  this  court;  but 
if  in  favor  of  creditors  it  should  receive  its 
sanction,  it  is  confidently  hoped  that  it  will  not 
be  adjudged  that  one  partner  is  liable  for  the 
torts  of  the  servant  of  his  copartner.  A  pas- 
senger, suffering  an  injury  from  the  negligence 
of  a  driver,  might  have  a  right  of  action  against 
all  the  owners  of  the  line,  on  account  of  the 
confidence  reposed  in  such  owners;  but  a 
^stranger  who  receives  an  injury,  having  re- 
posedno  such  confidence,  can  look  for  redress 
-only  to  the  person  who  inflicted  the  injury,  or 
to  his  immediate  employer. 

Metsrs.  P.  Gridley  and  J.  A.  Spencer, 
for  the  plaintiff.  The  judge  correctly  charged 
the  jury  that  the  defendants  were  partners. 
They  engaged  in  the  business  of  running  stages 
for  their  mutual  benefit,  each  contributing  to 
the  common  stock;  and  a  mutual  contribution 
to  a  joint  concern,  of  that  which  has  value  and 
•can  be  appreciated,  is  of  the  essence  of  the  con- 
tract of  partnership.  The  owners  of  each  sec- 
tion of  the  road  furnished  carriages  and  horses, 
•employed  drivers  and  defrayed  the  expenses  of 
•carrying  on  the  business  upon  their  particular 
sections;  and  they  divided  the  fare  received 
from  passengers  traveling  in  their  coaches,  in 
575*]  proportion  to  the  number  *of  miles  of 
the  route  occupied  by  each,  without  reference 
to  the  amount  of  moneys  received  upon  each 
particular  section — thus  reaping  an  advantage 
from  the  partnership,  which,  although  not  pre- 
cisely in  the  shape  of  profits,  was  as  beneficial 
AS  profits.  In  answer  to  the  argument  that 
there  was  no  interest  in  the  net  profits,  but  only 
in  the  gross  receipts,  it  is  asked  what  difference 
is  there  in  principle  between  carrying  the 
whole  expenses  into  a  general  account,  strik- 
ing a  balance,  and  dividing  the  profits,  if  any, 
and  the  mode  pursued  by  the  defendants  of 
each  paying  the  expenses  upon  his  particular 
.section,  and  receiving  his  proportion  of  the 
whole  receipts?  The  profits  of  the  several  pro- 
prietors may  or  may  not  have  been  equal,  but 
whether  so  or  not  is  not  material,  for  it  is  not 
•essential  to  a  partnership  that  the  profits  of  the 
partners  should  be  equal.  Being  engaged  in 
a  joint  enterprise,  in  which  all  are  actors,  and 
from  which  all  receive  benefit,  they  are  parr- 
ners;  and  so  it  was  held  in  Fromoni  v.  Coup- 
•land,  2  Bing.,  170.  In  that  case,  the  parties 
were  engaged  in  running  a  coach  from  Bath  to 
London,  the  plaintiff  finding  horses  for  one 
part  of  the  road,  and  the  defendant  for  an- 
other, and  the  profits  of  each  party  were  cal- 
culated according  to  the  number  of  miles  cov- 
ered by  his  own  horses. 

The  jury  were  also  correctly  instructed  that 
the  driver  of  the  coach,  by  whose  negligence 
the  injury  happened,  was  the  servant  of  all  the 
defendants.  Can  there  be  a  doubt,  that  when 
one  of  two  partners  advances  a  capital  in  mon- 
ey, and  the  other  contributes  his  time  and  serv- 
ices, hiring  and  employing  servants,  and  tak- 
ing the  general  superintendence  of  the  concern, 
WEND.  11. 


!  that  both  are  liable  for  an  injury  suffered  by  a 
;  third  person,  through  the  negligence  of  the  serv- 
ant in  the  prosecution  of  the  business  of  the 
concern ;  and  yet,  in  such  case,  there  is  no  per- 
sonal delinquency  in  the  partner  furnishing 
the  capital.  Upon  this  question,  also,  we  are 
not  without  an  authority  directly  in  point. 
Thus,  in  Waland  v.  Elkins,  1  Stark,  272,  where 
the  parties  were  jointly  interested  in  the  profits 
of  a  common  stage-wagon,  each  undertaking 
the  conducting  and  management  of  the  wagon 
with  his  own  driver  and  horses  for  specified 
distances,  it  was  held,  notwithstanding  the 
pri  vate  agreement  *between  themsel  ves,  [*5  7  6 
that  they  were  jointly  responsible  to  third  per- 
sons for  the  negligence  of  their  drivers 
throughout  the  whole  distance ;  and  that  an 
averment  that  the  injury  was  occasioned  by  the 
negligence  of  the  driver  of  Elkins, against  whom 
alone  the  action  was  brought,  was  supported 
by  proof  that  the  driver  was  actually  employed 
by  Dyson,  the  other  partner,  in  conducting  the 
wagon  for  his  own  stages.  So  in  Moreton  v. 
Harnden,  4  Barn.  &  C.,  223,  several  proprie- 
tors of  a  stage-coach  were  held  liable  in  an  ac- 
tion on  the  case  for  an  injury  to  a  third  person, 
occasioned  by  the  negligent  driving  of  one  of 
the  proprietors,  the  coachman  sittirg  by  his 
side.  The  judges  who  dissented  in  Laugher  v. 
Pointer  did  not,  as  supposed  by  the  counsel  for 
the  defendants,  yield  their  opinion  in  Smith  v. 
Lawrence,  but  placed  their  concurrence  upon 
the  ground  that  the  cases  are  distinguishable, 
differing  in  their  facts  and,  consequently,  call- 
ing for  the  application  of  different  rules  of  law. 
The  concession  on  the  other  side  that  a  passen- 
ger, in  the  line  of  coaches  maintained  by  the 
defendants,  suffering  an  injury  through  the 
negligence  of  a  driver  upon  any  section  of  the 
road,  might  sustain  an  action  against  all  the 
defendants,  appears  to  us  to  yield  the  whole 
question  ;  for  if  a  passenger,  who  voluntarily 
places  himself  under  the  care,  and  reposes  con- 
fidence in  the  prudence  and  discretion  of  the 
defendants  and  their  servants,  may  bring  his 
action — much  more  so  should  a  stranger,  who 
has  received  an  injury  by  the  negligence  of  the 
defendants  or  their  servant,  be  allowed  his 
action;  and  the  same  principle,  which  must 
necessarily  be  adopted  to  maintain  the  action 
by  the  passenger,  viz.  :  that  the  defendants 
are  partners,  will  support  the  action  by  the 
stranger,  on  the  ground  that  the  defendants, 
being  jointly  interested  in  the  concern,  are 
liable  for  all  injuries  occasioned  by  their  serv- 
ants in  the  conduct  of  the  business  of  the  con- 
cern. 

Mr.  B.  F.  Butler,  in  reply.  The  true  ques- 
tion in  this  case  is,  were  the  defendants  part- 
ners? for,  unless  they  shall  be  so  considered, 
this  action  cannot  be  sustained.  To  establish  a 
partnership,  a  communion  of  profit  must  be 
shown ;  it  is  not  necessary  there  should  be  an 
actual  receipt  of  profits,  but  *a  right  to  [*57  7 
them  must  exist.  Nor  is  it  necessary  that  the 
partners  should  participate  equally  in  the  di- 
vision of  the  profits,  but  they  must  partake  of 
them;  and  if  they  do,  they  are  answerable  as 
partners  for  losses,  on  the  principle  that  by 
taking  a  part  of  the  profits,  they  take  from 
creditors  and  from  the  public  a  part  of  the 
fund,  on  which  they  have  a  lien  to  satisfy  their 
demands.  The  agreement  between  the  defend- 
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ants  in  this  case  did  not  give  to  each  proprietor 
a  right  to  participate  in  the  profits  of  each  sec- 
tion; he  was  entitled  to  a  share  of  the  gross  re- 
ceipts, in  proportion  to  the  number  of  miles  of 
the  route  occupied  by  him  with  his  horses  and 
carriages;  and  it  not  having  been  shown  to  the 
contrary, the  presumption  is  that  the  receipts  of 
each  proprietor  upon  his  own  section  were 
equal  to  those  of  the  others  upon  their  several 
sections,  and  the  court,  therefore,  will  presume 
an  equality  of  benefits  and  burdens.  Can  an 
arrangement  of  this  kind,  by  which  the  inter- 
ests of  all  the  defendants  were  promoted,  be 
considered  a  partnership?  The  gross  earnings 
may  be  considered  a  general  fund,  but  does  a 
claim  upon  such  fund  constitute  a  partnership 
of  any  kind,  and  especially  a  general  partner- 
ship? The  receipts  are  not  profits.  In  the 
agreement  between  the  parties,  there  was  no 
provision  for  the  allowance  of  interest  upon 
capital  invested  or  for  expenses  advanced;  how 
then  can  the  receipts,  subject  only  to  the  turn- 
pike tolls,  be  called  profits?  If  one  proprietor 
realized  profits  upon  his  section,  and  another 
suffered  losses,  the  latter  could  not  recover  of 
the  former  a  portion  of  his  profits.  The  de- 
fendants, therefore,  are  not  responsible  on  the 
ground  of  a  participation  in  profits.  The  dis- 
tinction between  sharing  in  the  earnings  of  an 
enterprise;  and  participating  in  the  profits  of  a 
concern,  is  sound  and  well  established;  and  it 
is  undeniable,  that  a  right  to  share  in  the  for- 
mer does  not  constitute  a  party  a  partner,  1 H. 
Bl.,  37;  1  Camp.,  329  ;  nor  does  a  union  of 
funds,  for  any  particular  purpose,  constitute 
parties  general  partners,  making  them  respon- 
sible to  third  persons  in  that  character.  2 
Johns.  Cas.,  329;  1  Doug.,  371;  9  Johns.,  470. 
The  case  of  Wetmore  v.  Baker,  9  Johns.,  307, 
decided  by  this  court  in  1812,  presents  the  very 
question  now  under  discussion,  and  although 
578*]  *not  determined  upon  that  express 
point,  still,  the  opinion  there  expressed,  that 
parties  engaged  in  the  running  of  stages,  and 
acting  under  an  agreement  like  that  in  the  pres- 
ent case,  were  not  partners,  is  entitled  to  the 
highest  consideration,  inasmuch  as  it  has  never 
since  been  controverted  in  this  State,  but  on  the 
contrary  acquiesced  in  by  the  public.  At  the 
date  of  that  decision,  and  until  1816,  there  was 
no  adjudication  to  the  contrary  in  England  ; 
then,  however,  in  the  case  of  Waland  v.  Elkins, 
1  Stark,  272,  it  was  held  that  parties  conduct- 
ing business  in  the  manner  that  the  business  of 
the  defendants  was  conducted,  were  jointly  re- 
sponsible to  third  persons  for  the  negligence  of 
their  drivers  throughout  the  whole  distance  . 
and  the  question  is  presented,  which  case  shall 
prevail,  Wetmore  v.  Baker, or  Waland  v.  Elkins? 
In  the  latter  case,  it  appeared  that  the  defend- 
ant and  one  Dyson  were  carriers  from  London 
to  Qosport,  and  that,  by  an  arrangement  be- 
tween them,  Dyson  horsed  the  wagon  from 
London  to  Farnham,  and  the  defendant  from 
Farnham  to  Gosport.  While  the  wagon  was 
drawn  by  Dyson's  horses,  and  driven  by  his 
servant,  who  had  been  hired  by  and  received 
wages  from  him,  and  with  whose  employment 
the  defendant  had  no  concern  whatsoever,  the 
windows  of  the  plaintiff  were  broken,  in  con- 
sequence of  negligence  on  the  part  of  the 
driver  of  the  wagon,  by  means  of  which  a  cart 
was  forced  against  the  plaintiff's  house — the 
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wagon  itself  was  the  property  of  the  defend- 
ant. In  the  report  of  the  case  of  Waland  v. 
Elkins,  in  1  Holt,  227,  the  reporter  speaks  of 
Elkins  and  Dyson  aspartners.and  Ch.  J.  Gibbs 
is  made  to  say,  that  it  is  sufficient  that  Elkins 
is  found  to  be  a  partner  in  a  common  concern, 
and  jointly  interested  with  Dyson  in  the  profits; 
whilst  here,  the  question  is,  are  the  defendants 
partners?  Besides,  Ch.  J.  Gibbs  seems,  in  con- 
formity to  the  old  cases,  to  have  founded  his 
opinion,  in  part  upon  the  fact  that  the  wagon 
belonged  to  Elkins,  and  that  he  had  the  profit 
of  the  carriage.  See,  also,  the  note  of  the  re- 
porter attached  to  that  case.  The  case  of  Fro- 
mont  v.  Coupland  is  likewise  distinguishable 
from  the  present,  on  the  same  ground,  viz.  : 
that  the  parties  were  partners,  and  divided  the 
profits,  whereas  here  the  division  was  of  the 
gross  receipts.  This  court  will  not  readily 
*give  up  the  rule  laid  down  in  Wetmore  [*57& 
v.  Baker,  when  it  is  seen  that  the  English  courts 
have  vacillated  on  the  question,  as  in  the  cases 
of  Laugher  v.  Pointer,  where  the  judges  were 
divided  in  opinion,  and  in  Smith  v.  Lawrence, 
where  two  of  them,  upon  a  state  of  facts- 
scarcely  distinguishable  from  the  former  case, 
yielded  their  opinions.  The  plaintiff,  also,  can- 
not insist  upon  a  general  partnership,  from  the 
fact  that  the  defendants  held  themselves  out 
to  the  public  as  partners,  for  such  was  not  pre- 
tended on  the  trial;  but  were  it  otherwise,  the 
plaintiff  cannot  claim  anything  upon  that 
ground,  because  he  had  no  dealings  with  the 
defendants;  he  parted  with  no  property  to  them, 
and  reposed  no  confidence  in  them  as  partners; 
nor  was  the  injury  suffered  by  him  in  conse- 
quence of  the  connection  in  business  existing 
between  the  defendants.  The  counsel  insisted 
that  he  had  thus  shown  that  the  defendants 
were  not  general  partners,  and  said  he  would 
next  inquire  whether  they  are  partners  for  any 
purpose,  and  to  whom  they  are  liable.  They 
might  be  considered,  he  said,  partners  for  the 
safe  carriage  of  persons  and  their  baggage,  who- 
paid  their  fare  at  one  end  of  the  route  for  the 
whole  distance;  and  that  the  fare  thus  paid  by 
a  passenger  to  one,  would  render  all  responsi- 
ble, as  such  payment  would  create  a  contract 
between  the  passenger  and  all  receiving  bene- 
fit from  it.  So.also.they  would  be  liable  for  the' 
tolls  at  the  turnpike  gates,  for  the  salaries  of 
agents,  and  for  the  hire  of  offices;  but  he  urged 
that  the  court  would  look  to  the  object  of  the 
parties,  and  not  extend  their  liabilities  by  con- 
struction, further  than  what  was  necessary  for 
the  protection  of  the  public  ;  contending  that 
although  the  defendants  should  be  holden. 
jointly  responsible  to  all  who  dealt  with  them,, 
or  reposed  confidence  in  them,  in  consequence 
of  their  association  in  business,  that  there  wa& 
no  reason  why  one  should  be  answerable  for 
the  acts  or  omissions  of  the  other,  or  of  his 
servant,  unless  such  acts  or  omissions  were 
necessarily  connected  with  the  business  of  the 
joint  concern.  Upon  this  principle, he  conceded 
that  a  passenger,  who  sustained  an  injury 
through  the  negligence  of  a  driver,  would  be 
entitled  to  bring  an  action,  but  he  denied  that 
a  stranger  suffering  an  injury  in  like  manner 
could  maintain  a  suit.  The  defendants  could 
*not  unite  in  an  action  against  him  for  [*58O 
an  injury  to  the  coach  of  Dodge,  nor  can  he 
sue  them  jointly  for  an  injury  in  consequence 
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of  the  negligence  of  the  servant  of  Dodge.  If 
such  action  would  lie,  the  defendants,  neces- 
sarily, would  be  liable  as  general  partners. 

By  tin  Court,  Nelson,  ./.  This  case  is  in 
some  respects  peculiar,  and  involves  a  princi- 
ple of  very  general  importance  and  application. 
An  action  on  the  case  lies  against  a  master  for 
any  injury  done  to  another,  through  the  neg- 
ligence or  unskillfulness  of  his  servant  while 
acting  in  his  employment.  So  partners  are  re- 
sponsible in  the  same  way  for  the  conduct  of 
their  servants,  as  is  exemplified  by  the  actions 
in  the  books  brought  against  them  for  driving 
against  carriages  or  running  down  ships;  and 
in  these  cases,  if  the  carnage  or  ship  is  the 
joint  property  of  the  partners"!!  is  unimportant 
whether  it  was  under  the  direction  or  guidance 
of  one  of  the  partners,  or  under  the  care  or 
management  of  their  servant,  for  quifacit  per- 
alium  facit  per  se.  2  Selw.  N.  P.,  841,  and 
cases;  5  T.  R.,  649;  2  Bos.  and  P.,  865;  1  Id., 
404  ;  8  T.  R.,  186  ;  1  Ves.  &  B.,  117  ;  Gow, 
Part.,  224.  The  material  question,  then,  is, 
whether  the  defendants  here  upon  the  facts  dis- 
closed, were  partners  in  the  business  of  run- 
ning the  line  of  stages  from  Utica  to  Rochester, 
for  if  so  the  driver,  while  engaged  in  that  em- 
ployment, was  legally  the  servant  of  all  the 
proprietors. 

It  may  be  laid  down  as  an  established  prin- 
ciple of  law,  that  whoever  participates  in  the 
profits  of  a  trade  or  business,  or  has  a  specific 
interest  in  the  profits  themselves,  as  such,  be- 
comes chargeable  as  a  partner  with  respect  to 
third  persons;  and  the  chief  reason  is,  that  by 
the  effect  of  the  agreement  for  a  share  in  the 
profits  the  party  takes  from  the  creditors  a  part 
of  the  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts,  and  upon 
which  they  have  a  right  to  rely.  16  Johns.,  40. 
A  partnership  is  also  defined  to  be  a  commu- 
nity of  interest  between  two  or  more,  and  a 
sharing  of  profit  and  loss.  To  constitute  a  part- 
nership in  a  single  concern,  there  must  be  a 
joint  understanding  or  agreement  to  share  in 
the  profit  and  loss.  9  Johns.,  495, 496;  1  Wend., 
463;  Selw.,  859,  860.  17  Ves.,  412;  Gow,  Part., 
581*]  14,  15.  This  *last  author  says,  page  6, 
it  may  be  laid  down  as  a  general  and  undeni- 
able proposition,  that  persons  having  a  mutual 
interest  in  the  profits  and  loss  of  any  business 
or  particular  branch  of  business  carried  on  by 
them,  or  persons  appearing  ostensibly  to  the 
world  as  joint  traders,  are  to  be  recognized 
and  treated  as  partners,  whatever  may  be  the 
nature  of  the  agreement  under  which  they  act, 
or  whatever  motive  or  inducement  may  prompt 
them  to  such  exhibition. 

We  will  concede  that  the  defendants  should 
not  be  made  liable  solely  on  the  ground  that 
they  have  held  themselves  out  to  the  public  as 
joint  partners,  because  the  reason  which  sus- 
tains their  joint  liability  under  that  aspect  of 
the  case  does  not  exist.  Here  was  no  confi- 
dence reposed  in  the  joint  responsibility  of  the 
defendants  which,  of  itself  .would  give  a  claim 
upon  them.  The  fact,  however,  would  be  some 
evidence  of  such  partnership;  and  if  the  party 
injured  had  been  a  passenger,  it  would  be  con- 
clusive, for  then  the  reason  of  the  rule  of  law 
would  apply;  having  trusted  to  the  responsi- 
bility of  all  who  held  themselves  out  as  joint 
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proprietors  in  the  line,  he  would  be  entitled  to 
exact  it.  So  in  respect  to  every  other  person 
who  may  have  acted  upon  the  faith  of  the 
character  thus  assumed  by  themselves.  It 
would  be  otherwise  if  he  acted  under  a  full 
knowledge  of  the  private  arrangement  existing 
between  the  proprietors.  His  claims,  then, 
would  be  qualified  accordingly. 

The  defendants,  if  liable  at  all.  must  be  so  on 
the  ground  that  they  have  a  community  of  in- 
terest and  are  entitled  to  share  in  the  profits  of 
the  business  in  proportion  to  the  capital  in- 
vested, or  in  this  case,  to  the  distance  run  upon 
the  line  with  their  coaches.  The  arrangement 
between  the  proprietors  is  obviously  founded 
upon  the  assumption  that  the  expense  of  run- 
ning upon  any  part  of  the  line  in  a  given  dis- 
tance is  the  same,  because  the  receipt  or  fare 
is  divided  upon  that  basis;  each  one  receiving 
an  equal  amount  of  fare  per  mile, which  woula 
be  inequitable  if  the  expenses  of  running  the 
stages  were  not  equal.  For  all  purposes  of  the 
partnership,  then,  the  agreement  is  the  same  in 
effect  as  if  each  had  put  In  a  capital  equal  to 
the  value  of  their  coaches  and  teams,  at  the 
commencement  of  the  concern,  and  after  de- 
ducting the  expenses  of  running*them  [*582 
from  the  aggregate  receipts  divided  the  profits. 
If  this  result  would  not  be  the  same  as  that 
produced  under  the  actual  arrangement,  it 
would  be  unequal.  Each  proprietor  now  pays 
his  own  expenses  on  his  section,  and  receives 
for  running  it  the  same  as  any  other  for  a  like 
distance.  All  he  receives  over  and  above  the 
expenses  are  profits.  If  the  expenses  of  each 
are  the  same,  the  profits  are  the  same  per  mile. 
It  is  quite  immaterial  how  the  fact  may  be, 
so  far  as  the  question  of  partnership  is  con- 
cerned, if  the  principle  of  the  arrangement  and 
the  execution  of  it,  according  to  its  spirit,  lead 
to  an  equal  participation  of  the  profits.  The 
law  assumes  it  will  be  thus  executed.  The  qual- 
ification of  the  ordinary  contract  of  partnership 
in  this  case,  grows  out  of  the  nature  of  the 
business  and  the  opportunity  afforded  to  each 
partner  to  superintend  more  exclusively  than 
usual  his  interest  in  the  concern.  Instead  of 
each  disbursing  the  expenses  out  of  the  income 
for  the  benefit  of  the  general  concern,  which 
would  leave  only  the  profits  to  be  divided,  he 
disburses  only  his  own.  and  in  proportion  to 
the  extent  of  his  interest.  Upon  the  theory  of 
the  arrangement  the  division  is,  then,  of  the 
income  or  receipts,  though  in  reality  (assum- 
ing each  to  have  taken  his  expenses  out  of  it  as 
received)  it  is  only  of  the  profits.  These  may 
be  varied  according  to  the  economy  or  superior 
management  of  each  proprietor  in  meeting  his 
expenses;  but  in  either  view  of  the  case  there 
is  a  division  of  the  profits  of  the  concern,  in 
the  legal  and  strict  sense  of  the  term,  for  a  di- 
vision of  the  fare  includes  a  division  of  the 
profits,  if  any. 

The  question  here  presented  has  frequently 
arisen  in  England  and  been  decided  there,  or 
an  opinion  expressed  in  conformity  to  the  above 
principles.  Waland  v.  Elkins,  1  Stark.,  272;  2 
Com.  L.  R.,  887,  was  an  action  on  the  case  to 
recover  damages  for  breaking  the  plaintiff's 
windows,  in  consequence  of  the  negligence  of 
the  driver  of  the  defendant's  wagon.  The  de- 
fendant and  one  Dyson  were  carriers  from  Lon- 
don to  Gosport,  and  by  an  arrangement  be- 
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tween  them,  Dyson  horsed  the  wagon  from 
London  to  Farnham  and  the  defendant  from 
Farnham  to  Gosport;  and  when  the  injury  hap- 
pened, the  wagon  was  drawn  by  the  horses 
and  driven  by  the  servant  of  Dyson,  with  whose 
583*]  employment  the  defendant  had  *no 
concern;  the  wagon  was  the  property  of  the 
defendant.  The  plaintiff  recovered  on  the 
ground  that  the  defendant  and  Dyson  were 
jointly  entitled  to  the  profits  ;  that  the  wagon 
was  drawn  for  the  benefit  of  the  defendant  as 
well  as  Dyson;  and  that  the  driver  was  legally 
the  servant  of  the  defendant  though,  for  some 
purposes  and  as  between  the  parties  themselves, 
he  was  the  servant  of  Dyson  alone.  In  Fro- 
mont  v.  Coupland,  9  Com.  L.  R.,  300,  the  plaint- 
iff and  defendant  ran  a  coach  from  Bath  to 
London,  the  plaintiff  finding  horses  for  one 
part  of  the  road  and  the  defendant  for  another, 
and  the  profits  of  each  party  were  calculated 
according  to  the  distance  run  by  his  own  horses. 
It  was  held  that  they  were  partners  in  the  con- 
cern. The  same  principle  is  strongly  stated  by 
Mr.  J.  Bayley,  in  Laugher  v.  Pointer,  12  Com. 
L.  R,  321.  He  says,  in  many  instances  one  pro- 
prietor horses  a  coach  for  one  stage,  another 
for  a  second,  and  so  on:  and  in  some  instances 
the  man  who  finds  the  horses  finds  the  coach- 
man also.  Shall  this  take  away  the  liability  of 
all  the  proprietors  ?  Shall  it  be  said,  if  the 
coach  does  an  injury  upon  a  given  stage,  that 
the  proprietor  who  finds  the  horses  and  driver 
for  that  stage  shall  be  alone  answerable?  The 
horses  and  driver  are  found  by  one  to  do  the 
work  of  all,  and  employed  upon  the  work  and 
for  the  benefit  of  all  and,  therefore,  all  are  re- 
sponsible. Gow,  Part.,  36,  37;  Id.,  181;  Selw., 
N.  P.,  843. 

It  is  clear  in  this  case  that  all  the  proprietors 
have  a  community  of  interest  in  the  profits, 
and  share  in  them  in  proportion  to  the  money, 
labor  and  skill  brought  into  the  business.  The 
proceeds  from  the  entire  route  are  thrown  into 
a  common  fund  and  divided.  Each  has  the 
benefit  of  any  peculiar  or  superior  advantages 
which  may  appertain  to  one  portion  of  it  over 
another;  and  it  was  well  said  by  Mr.  J.  Bay- 
ley,  that  the  "horses  and  driver  are  found  by 
one  to  do  the  work  of  all,  and  for  the  benefit 
of  all"  under  such  circumstances.  Each  shar- 
ing in  the  profits  of  the  whole  route  and,  of 
course,  of  each  section  of  it,  it  is  not  only  just, 
but  in  accordance  with  well  settled  principles 
of  law,  to  hold  all  responsible  for  the  faithful 
discharge  of  their  duty,  and  to  respond  in  dam- 
ages for  any  injury  which  happens  from  the 
negligence  or  unskillfulness  of  any  of  the  pro- 
584* ]  prietors  or  their  servants.  It  is  just  *to 
the  public  and  to  themselves.  The  former 
have  a  right  to  claim  the  responsibility  of  all 
who  profit  directly  by  their  patronage;  and  as 
to  the  latter,  the  loss  shall  be  borne  by  all. 
The  drivers  themselves  are  generally  irre- 
sponsible men,  and  so,  frequently,  are  single 
proprietors.  The  public  safety  and  conveni- 
ence will  depend  essentially  upon  the  applica- 
tion of  the  rule  of  joint  responsibility  of  all  the 
proprietors,  who  will  then  see  to  it  that  their 
copartners  and  all  who  are  employed  in  the 
concern  are  trustworthy. 

The  defendants,  as  among  themselves,  by 
the  terms  of  their  agreement,  all  the  provisions 
of  which  are  binding  upon  them  in  relation  to 
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one  another,  may  not  be  partners,  and  may  be 
liable  to  each  other  the  same  as  if  their  inter- 
ests were  several.  This  private  agreement  or 
understanding,  however,  can  in  no  way  vary 
the  rights  of  third  persons  or  the  public,  legal- 
ly flowing  from  the  general  arrangement  under 
which  they  hold  themselves  out  as  jointly  in- 
terested, and  by  which  they  participate  in  the 
profits  of  the  concern. 
New  trial  denied. 

Affirmed— 18  Wend.,  175. 

Distinguished— 2  Am.  Rep.,  249  (48  N.  H.,  339). 

Cited  in— 19  Wend.,  254 ;  5  Denio,  183 ;  3  N.  Y,,  143 ; 
5  N.  Y.,  189,  190 ;  12  N.  Y.,  248,  256 ;  20  N.  Y.,  95 ;  4 
Abb.  App.,  Dec.,  277 ;  6  Barb.,  541 ;  19  Barb.,  237  ;  1 
Abb.  Pr.,  246  ;  11  Abb.  Pr.,  363  ;  1  Bos.,  493;  17  How. 
U.  8.,  40:  6  Am.  Rep.,  446,  450  (49  N.  H.,  9) ;  12  Am. 
Rep.,  27  (51  N.  H.,  9). 


WILMOT  v.  KURD. 

•  Warranty — Binding,  if  Offer  made  Prior 
to  Day  of  Sale—Set-off. 

Generally,  a  warranty  of  an  article  sold  should  be 
made  at  the  time  of  sale ;  but  if,  when  parties  first 
are  in  treaty  respecting  the  sale,  the  owner  offers 
to  warrant  the  article,  the  warranty  will  be  binding, 
although  the  sale  does  not  take  place  until  some 
days  afterwards. 

In  an  action  for  the  recovery  of  damages  for  the 
breach  of  a  warranty  in  the  sale  of  goods,  the  de- 
fendant is  not  entitled  to  a  set-off  of  demands 
against  the  plaintiff. 

Citations— 2  R.  S.,  354,  sec.  18;  sub.  3, 5;  Ld.  Raym., 
1120. 

ERROR  from  the  Steuben  C.  P.  Wilmot 
sued  Hurd  in  a  justice's  court.  The  de- 
fendant did  not  attend  upon  the  return  of  the 
summons,  but  the  plaintiff  declared  against 
him  for  the  breach  of  a  warranty  in  the  sale  of 
a  horse,  and  the  cause  was  adjourned  to  a  sub- 
sequent day;  at  which  time  the  defendant  ap- 
peared and  pleaded  the  general  issue,  and  of- 
fered a  set-off  of  demands  which  he  had  against 
the  plaintiff.  The  justice  ruled  that  the  de 
fendant  was  entitled  *to  plead  a  set-off,  [*585 
provided  he  paid  the  costs;  to  which  the 
plaintiff  assented;  but  the  defendant  did  not 
offer  to  pay  the  costs.  A  jury  was  then  sum- 
moned, who  tried  the  cause  and  found  a  ver- 
dict for  the  plaintiff,  upon  which  the  justice 
rendered  judgment.  The  defendant  removed 
the  cause  by  certiorari  into  the  Steuben  C.  P., 
and  from  the  return  of  the  justice,  it  appeared 
that  when  the  parties  first  were  in  treaty  re- 
specting the  sale  of  the  horse,  the  defendant 
offered  to  warrant  him  as  sound;  but  it  did  not 


NOTE.— Sales—  Warranty— Time  of  making. 

The  warranty  must  be  made  during  the  negotiation. 
It  may  be  made  some  days  before  the  completion  of 
the  contract  of  sale  so  as  to  bind  the  parties.  In  ad- 
dition to  the  above  case  of  Wilmot  v.  Hurd,  see 
Zimmerman  v.  Morrow,  28  Minn.,  367 :  Torkelson  v. 
Jorgenson.  28  Minn.,  383;  Lysney  v.Selby,  Ld.Raym., 
1120.  And  see,  Hopkins  v.  Tanqueray,  26  Eng.  L.  & 
E.  Rep.,  254 ;  15  C.  B.,  130 ;  1  Pars.  Cont.,  580. 

A  warranty  made  after  the  sale  is  valid  if  for  new 
consideration.  See  Brewster  v.  Countryman,  12 
Wend.,  446,  note. 

"A  warranty,  is  an  incident  only  of  consummated 
or  completed  sales."  Osborn  v.  Oantz,  60  N.  Y.,  540. 

See,  generally,  Seixas  v.  Woods,  2  Cai.,  48,  note ; 
Chapman  v.  Murch,  19  Johns.,  290.  note;  Caveat 
em ptor— Implied  warranty— Fraudulent  representa- 
tions— Expressions  of  opinion,  etc.,  Welsh  v.  Carter.  1 
Wend.,  185,  note ;  Sale  of  provisions— Implied  war- 
ranty of  wholesomeness,  Van  Bracklin  v.  Fonda,  12 
Johns.,  468,  note. 
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appear  that  at  the  completion  of  the  sale,  which 
was  some  days  subsequent  to  the  first  confer- 
ence, the  defendant  again  warranted  him.  The 
horse  was  proved  to  have  been  unsound.  The 
C.  P.  reversed  the  judgment,  and  the  plaintiff 
sued  out  a  writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

Mr.  J.  Taylor,  for  defendant  in  error. 

By  the  Court,  Savage.  Ch.  J.  I  can  per- 
ceive but  two  points  which  could  have  been 
raised  in  the  C.  P.  upon  the  justice's  return: 
first,  as  to  the  admission  of  the  set-off,  and 
second,  whether  the  warranty  was  valid,  not 
being  made  at  the  time  of  the  sale. 

1 .  As  to  the  first  point,  the  justice  and  plaint- 
iff agreed  to  receive  the  set-off  on  the  payment 
of  the  costs,  which,  of  course,  meant  the  costs 
of  the  default;  but  the  defendant  did  not  pay 
them.     This  was  not  a  case  for  set-off  without 
the  plaintiff's  consent.  A  set-off  can  be  allowed 
in  actions  founded  upon  demands  which  could 
themselves  be  the  subject  of  set-off  according 
to  law.    2  R.  S.,  854,  sec.  18,  sub.  5.     Dama- 
ges for  breach  of  warranty  in  the  sale  of  an 
horse  cannot  be  set  off;  they  are  not  for  prop- 
erty real  or  personal  sold,  for  money  paid,  or 
services  done;  nor  are  they  liquidated  nor  ca- 
pable of  liquidation  by  calculation.  Id.,  sub.  3. 

2.  Tbe  warranty  was  made  shortly  before 
the  sale— u  few  days  only.  In  Lysney  v.  Selby, 
Ld.  Raym.,  1120,  Ld.  Holt  says:  "If.  upon  a 
treaty  about  buying  certain  goods,  the  seller 
586*]  *warrants  them,  the  buyer  takes  time 
for  a  few  days,  and  then  gives  the  seller  his 
price,  though  the  warranty  was  before  the  sale, 
yet  this  will  be  well,  because  the  warranty  was 
the  ground  of  the  treaty;  and  this  is  warranti- 
zando  vendidit.     According  to   this  rule,  the 
warranty  was  binding,  nothing  appearing  to 
vary  the  liability  of  the  defendant.  There  was 
no  dispute  about  facts,  nor  contradiction  of 
witnesses. 

The  justice' sjudgment  should  have  been  affirmed, 
and  the  judgment  of  the  C.  P.  must,  therefore,  be 
reversed. 

Cited  in-72  N.  Y.,  113 ;  10  Barb.,  517 ;  63  Barb.,  136; 
1  Sandf.,  266;  9  Bos.,  188 ;  6  Hob..  86. 


THE  PEOPLE  v.  BABCOCK. 

Regulation  of  Ferries  on  Niagara  River — C.  P. 
may  Grant  License — Such  License  Necessary 
—  Whether  Congress  may  Regulate  such  Ferries. 

The  C.  P.  of  Niagara  have  power  to  grant  licenses 
to  keep  ferries  on  the  Niagara  River,  although  the 
jurisdiction  of  the  State  extends  only  to  the  center 
of  the  river ;  consequently,  to  maintain  a  ferry  upon 
that  river  for  transporting  across  the  same  persons 
or  goods  for  hire  or  profit,  unless  authorized  in  the 
manner  prescribed  by  law,  will  subject  the  offender 
to  punishment  for  a  misdemeanor. 

Citations— 1  R.  S.,  628.  sec.  1 ;  9  Wheat.,  1 ;  Cruise, 
tit.  Dower,  Ch.  3,  sec.  20 ;  4  Kent,  Com.,  64 ;  Reeve 
1 1.  .111.  Rel..  58. 

pERTIORARI  to  a  commissioner  who  had 
\J  discharged  upon  habeas  corpus  a  party  com- 
mitted by  a  justice  of  the  peace,  for  an  alleged 
misdemeanor.  Babcock  was  brought  before 
a  justice  of  the  peace,  on  a  charge  of  having 
violated  the  statutes  of  this  State  regulating 
ferries,  by  having  transported  across  the  Niag- 
ara River,  from  Youngstown,  in  the  County 
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of  Niagara,  persons  and  goods  for  profit  or 
hire,  without  having  obtained  a  license,  in  the 
manner  prescribed  by  the  1  R.  8.,  pp.  526,  527, 
and  having  refused  to  give  bail  for  his  appear- 
ance at  the  Oyer  and  Terminer,  was  committed 
to  the  jail  of  the  County  of  Niagara.  Babcock 
thereupon  applied  for  and  obtained  a  habeas 
corpus,  upon  which  he  was  brought  before  the 
commissioner  who  allowed  the  same,  and  the 
cause  of  his  detention  was  shown.  He  proved, 
in  addition  to  the  facts  stated  in  the  warrant 
of  committment,  that  the  boat  he  navigated 
was  an  open  boat,  of  the  size  commonly  used 
as  ferry-boats  upon  the  Niagara,  of  a  burden 
less  than  two  tons;  that  it  was  used  for  the 
transportation  of  passengers  and  their  baggage, 
and  light  articles  ;  that  he  uniformly  reported 
his  *arrivals  upon  this  side  of  the  river  [587 
to  a  deputy-collector  of  the  customs,  residing 
at  Youngstown,  and  had  caused  the  boat  to  be 
registered  at  the  Port  of  Lewiston,  on  the  Ni- 
agara River,  and  accordingly  produced  a  regis- 
ter granted  to  him  May  31,  1831,  by  the  col- 
lector of  Lewiston.  Upon  this  proof,  the  com- 
missioner made  an  order  discharging  Babcock 
from  confinement  and  setting  him  at  large. 
The  district  attorney  of  Niagara  thereupon 
sued  out  a  certiorari,  directed  to  the  commis- 
sioner, by  virtue  whereof  the  proceedings  had 
before  the  commissioner  were  brought  before 
this  court. 

Mr.  J.  C.  Spencer,  for  the  people.  The 
statute  declares  that  if  any  person,  except  with- 
in certain  counties.in  the  enumeration  of  which 
Niagara  is  not  included,  shall  use  any  ferry  for 
transporting  across  any  river,  stream  or  lake, 
any  person  or  any  goods,  chattels  or  effects, 
for  profit  or  hire,  unless  authorized  in  the  man- 
ner specified,  shall  be  considered  guilty  of  a 
misdemeanor;  and  on  conviction  shall  be  sub- 
ject to  a  fine,  etc.  1  R.  S..  527,  sec.  8.  The 
Act  is  general,  applying  as  well  to  rivers, 
streams  and  lakes,  dividing  States,  as  to  those 
wholly  within  the  State  ;  and  is  as  applicable 
where  the  jurisdiction  of  the  State  extends 
only  to  the  middle  of  the  river,  as  where  the 
whole  river  is  within  its  bounds.  Where  a 
river  separates  two  independent  territories,  the 
jurisdiction  of  each  extends  to  the  centre  of 
the  river.  1  Vattel,  ch.  22,  sec.  278.  The  do- 
minion of  each  territory  extending  over  one 
half  of  the  river,  such  half  is  of  course  under 
its  jurisdiction.  The  right  to  grant  a  ferry  is 
a  sovereign  prerogative,  which  has  been  al- 
ways claimed, and  exercised  by  this  State  either 
by  special  grant,  or  by  general  regulations  ; 
and  ferries  have  accordingly  been  established 
not  only  across  rivers,  streams  and  lakes, 
wholly  with  its  acknowledged  bounds,  but 
across  rivers  and  lakes  separating  the  State 
from  other  States,  as  on  Lake  Champlin,  etc. 
It  cannot  be  urged  on  the  other  side,  that  there 
cannot  be  a  ferry  across  the  Niagara  River,  for 
the  reason  that  a  citizen  of  this  State  cannot 
have  the  property  in  the  soil  on  the  Canada 
shore;  for  it  is  not  necessary  to  its  being  a  good 
ferry,  that  the  owner  of  the  ferry  should  have 
the  property  in  the  soil  on  that  side  of  the  riv- 
er; he  must  have  the  right  to  land,  but  he  need 
*not  have  the  property  in  the  soil;  it  is  [*588 
enough  if  the  landing  place  be  in  a  public  high- 
way. 6  Barn  &  C.,  708.  The  defendant  can- 
not claim  anything  under  the  Registry  Act  of 
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Congress;  a  ferry-boat  not  being  within  its  pur- 
view, it  being  a  vessel  employed  neither  in  the 
foreign  or  coasting  trade.  Besides,  by  the  Act 
of  Mar.  2,  1831,  the  registering  of  vessels  upon 
our  northern  boundaries  is  abolished  ;  they  are 
to  be  licensed  to  carry  on  the  coasting  trade, 
but  ferrying  is  no  such  business.  Nor  can  it 
be  said  that  the  regulation  of  ferries  across 
rivers  separating  the  State  from  a  foreign  ter- 
ritory belongs  to  the  General  Government.  In 
Gibbons  v.  Ogden,  9  Wh.,  203,  Ch.  J.  Marshall 
specifies  laws  regulating  ferries,  as  forming  a 
portion  of  that  immense  mass  of  legislation, 
which  embraces  everything  within  the  territo- 
ry of  a  State  not  surrendered  to  the  General 
Goverment;  all  which  can  be  most  advanta- 
geously exercised  by  the  States  themselves. 
The  same  doctrine  is  recognized  by  the  Court 
for  the  Correction  of  Errors  in  Steamboat  Co. 
v.  Livingston,  3  Cow.,  754.  The  regulation  of 
ferries  is  a  police  regulation  and,  therefore.ex- 
clusively  belongs  to  the  State  Government. 

Mr.  J.  A.  Spencer,  for  the  defendant,  sub- 
mitted whether  the  court  would  entertain  this 
certiorari  ;  no  effective  judgment  he  said  could 
be  pronounced  upon  it,  and,  as  the  discharge 
of  the  defendant  under  the  habeas  corpus  was 
no  bar  to  an  indictment,  he  asked  the  court  to 
dismiss  the  case.  If,  however,  the  court  were 
disposed  to  hear  an  argument,  he  would  sub- 
mit that  the  Act  of  this  State  Regulating  Fer- 
ries has  no  application  to  rivers  separating  the 
State  from  foreign  territories,  and  was  not  in- 
tended to  apply  to  them,  as  was  manifest  not 
only  from  the  terms  of  the  Act  authorizing  the 
granting  of  licenses  for  keeping  ferries  in  the 
respective  counties  of  the  State,  but  from  the 
very  nature  of  the  case.  It  was  conceded  that 
the  jurisdiction  of  the  State  extended  no  fur- 
ther than  the  center  of  the  Niagara  River. 
Could  it  be  supposed,  therefore,  that  the  Leg- 
islature intended  to  authorize  the  grant  of  the 
franchise  of  a  ferry  from  our  shores  to  the  mid- 
dle of  the  stream?  Where  streams  divide  coun- 
ties, there  is  no  impropriety  in  conceding  the 
power  to  grant  licenses  to  the  courts  of  one  or 
58J)*J  both  of  the  *counties  bounding  upon 
such  stream,  because  in  such  cases  both  termi- 
ni of  the  ferry  are  within  the  State;  but  it  may 
well  be  questioned  whether  the  State  can  es 
tablish  a  ferry  from  the  shores  of  its  rivers  and 
lakes  to  the  shores  of  another  State.  But  if 
such  power  is  possessed,  can  it  be  extended  to 
the  establishing  of  a  ferry  across  a  river  sepa- 
rating the  State  from  a  foreign  territory  ?  If 
it  can,  it  is  in  the  power  of  the  State  to  regulate 
and  control  intercourse  with  a  foreign  State, 
and  thus  the  power  of  the  State  be  directly 
brought  in  conflict  with  a  conceded  power  of 
the  General  Government.  Intercourse  with  a 
foreign  State  is  a  subject  of  national  regulation 
and  legislation,  and  any  vexatious  interruption 
to  it  would  be  a  just  cause  of  war.  2  Vatt. ,  ch. 
2,  sec.  24;  1  Kent,  Com.,  411.  In  Canada,  it 
has  been  judicially  decided,  as  it  is  understood, 
that  the  Provinces  have  no  right  to  legislative 
on  the  subject  of  ferries  across  the  waters  di- 
viding the  Provinces  from  this  State,  on  the 
ground  that  as  it  is  a  subject  affecting  inter- 
course with  a  foreign  State,  it  appertains  ex- 
clusively to  the  legislation  of  the  mother  coun- 
try, or  must  be  established  by  treaty  regula- 
tions, and  it  is  submitted  whether  the  same 
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considerations  do  not  as  conclusively  point 
to  the  National  Government  of  our  country 
as  the  proper  and  sole  depositary  of  this  pow- 
er ?  As  well  may  Alabama  establish  a  fer- 
ry between  its  shores  and  Havana,  as  this  State 
to  undertake  to  regulate  a  ferry  across  the  Ni- 
agara River  ;  the  expanse  of  water  is  greater 
in  the  one  case  than  in  the  other,  but  the  prin- 
ciple is  the  same.  For  certain  purposes,  such 
as  the  exercise  of  ordinary  civil  and  criminal 
jurisdiction  in  the  service  of  process,  the  do- 
minion of  the  State  must  be  considered  as  ex- 
tending to  the  center  of  the  Niagara  ;  but  for 
all  other  purposes,  and  especially  the  regulation 
of  intercourse  with  Canada,  it  appertains  to  the 
General  Government.  The  State  cannot  con- 
fer the  power  upon  its  citizens  to  land  a  ferry- 
boat in  Canada,  and  cannot  even  accept  such 
right  from  the  constituted  authorities  there, 
as  it  is  not  permitted  to  treat  with  a  foreign 
State.  At  the  most  that  can  be  asked,  the  State 
has  rights  on  this  subject  concurrent  with  those 
of  the  General  Government,  and  where  those 
rights  come  in  conflict,  the  former  must  yield 
to  the  latter. 

*Mr.  J.  C.  Spencer,  in  reply.  It  is  [*59O 
not  pretended  that  the  State  has  the  right  to 
regulate  intercourse  or  commerce  with  Cana- 
da, but  it  is  claimed,  that  as  a  police  regula- 
tion, the  State  may  prescribe  the  terms  upon 
which  ferries  shall  be  conducted  upon  the  wa- 
ters within  its  jurisdiction.  It  may  be  conced- 
ed that  an  inhabitant  of  Canada,  navigating 
the  Niagara  River,  could  not  be  prevented, by 
any  law  of  the  State,  from  landing  on  our 
shores  ;  and  that  even  a  citizen  of  this  State 
could  not  be  forbidden  to  carry  on  commerce 
on  the  waters  of  that  river.  But  where  it  is 
attempted  to  establish  a  ferry  upon  our  waters, 
public  policy  and  public  convenience  demand 
that  the  party  should  be  subject  to  our  police 
regulations,  although  the  jurisdiction  of  the 
State  extends  only  to  the  center  of  the  river 
upon  which  the  ferry  is  used.  In  this  point  of 
view  the  law  is  sought  to  be  enforced,  and  not 
for  the  purpose  of  regulating  intercourse  with 
a  foreign  State,  or  calling  in  question  the  con- 
ceded powers  of  the  General  Government. 

By  the  Court,  Nelson,  J.  The  County  of 
Niagara  extends  westerly  to  the  middle  of  the 
Niagara  River,  and  the  power  of  the  Court  of  C. 
P.  of  that  county  to  license  ferries  withit  its  lim- 
its, is  without  qualification.  1  R.  S.,  526,  sec.  1. 
So  far  as  jurisdiction  is  concerned,  it  is  as  com- 
plete over  this  river  to  the  center  thereof,  as 
over  any  other  stream  within  the  county.  The 
privilege  of  the  license  may  not  be  as  valuable 
to  the  grantee  by  not  extending  across  the  riv- 
er ;  but  as  far  as  it  does  extend,  he  is  entitled 
to  all  the  provisions  of  the  law,  the  object  of 
which  is  to  secure  the  exclusive  privilege  of 
maintaining  a  ferry  at  a  designated  place.  The 
prohibition  in  the  8th  section  of  the  Act  against 
using  a  ferry  without  a  license,  is  in  terms  co- 
extensive with  the  power  given  to  grant  a 
ferry. 

The  defendant  set  up  a  register  of  his  boat 
under  the  Act  of  Congress  or  1792,  granted  td 
him  by  the  Collector  or  Customs  the  of  the  Port 
of  Lewiston.  This  instrument  conferred  no 
authority  upon  him  to  keep  and  use  a  ferry  at 
Youngstown;  its  only  effect  was  to  give  to  his 
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boat  a  national  character.  No  license  was  J 
shown  under  the  Act  of  Congress  of  1793  for  j 
enrolling  and  licensing  ships  and  vessels  em- 
591*] ployed  in  *the  coasting  trade  and, there 
fore,  it  is  unimportant  to  examine  the  effect 
of  such  a  license  in  reference  to  the  jurisdic- 
tion and  power  of  the  State  to  regulate  ferries 
within  its  limits.  I  understand  the  case  of  Gib- 
bons v.  Ogden,  9  Wh.,  1,  distinctly  to  concede 
that  this  power,  which  belongs  to  the  sovereign- 
ty of  a  State,  and  is  essential  to  the  regulation 
of  its  internal  police,  has  not  been  surrendered 
to  the  National  Government,  and  that  the 
clause  in  the  Constitution,  giving  to  Congress 
the  power  "  to  regulate  commerce  with  for- 
eign Nations,  and  among  the  several  States, 
and  with  the  Indian  tribes,"  does  not  include 
it.  The  constitutional  power  of  Congress  to 
regulate  commerce  with  foreign  Nations.stands 
upon  the  same  footing  as  that  which  may  ex- 
ist among  the  several  States  ;  and  if  the  State 
has  not  observed  the  right  to  establish  and  reg- 
ulate ferries  upon  the  waters  in  question  with- 
in her  limits,  then  she  has  not  the  right  to  es- 
tablish and  regulate  ferries  upon  the  waters 
separating  her  from  other  States,  and  the  con- 
sequence would  be. that  no  public  ferries  could 
exist  in  all  these  cases,  unless  under  the  au- 
thority of  Congress.  Such  power  has  never 
been  claimed  by  Congress;  and  on  the  contra- 
ry, it  has  always  been  exercised  by  the  several 
States,  between  which  a  ferry  is  practicable 
and  convenient.  There  are  numerous  Acts  in 
our  statute  book  establishing  ferries  across  the 
river  in  question;  also  across  the  St.  Lawrence, 
Lake  Champlain,  the  River  Hudson  opposite 
N.  J.,  and  Long  Island  Sound  opposite  Conn. 
That  the  State  has  the  power  to  establish  and 
regulate  ferries  is  indisputable,  unless  it  has 
been  conferred  on  the  National  Government 
by  some  clause  in  the  Constitution  ;  that  it  has 
been  so  conferred, has  not  been  claimed  by  that 
Government,  and  on  the  contrary,  it  has  been 
expressly  disclaimed  by  the  judicial  depart- 
ment thereof.  I  am,  therefore,of  opinion  that 
the  Commissioner  erred  in  discharging  the  de- 
fendant, and  that  he  ought  to  have  remanded 
him  into  custody. 

Cited  in- 28  Hun,  287 :  84  How.  Pr.,  32  ;  1  Black, 
630 ;  38  N.  J.  L.,  43 ;  11  Mich.,  51. 


592*]         *BEAR  «.  SNYDER. 

Dower —  Widow  Entitled  to,  though  Title  is  Sub- 
ject to  a  Previous  Estate  in  Dower  Assigned  in 
Premises — Her  Right  is  to  one  tJdrd  of  the  two 
thirds  Remaining — Ejectment — Pleading  and 
Practice —  Verdict  may  be  for  Less  than  the 
Amount  Claimed. 

A  widow  is  entitled  to  dower  in  lands  whereof 
her  husband  died  seised,  notwithstanding  that  dow- 


NOTB.— Dower— Two  dower  Interests  in  tame  estate. 
In  connection  with  the  above  case  of  Bear  v.  Sny- 
der,  consult  Dunham  v.  Osborn.  1  Paige,  634 ;  Rey- 
nolds v.  Reynolds,  5  Paige,  161 ;  Safford  v.  Safford.  7 
Paige,  259 :  Matter  of  Cregie,  1  Barb.  Ch.,  508. 

The  second  widow  is  entitled  to  dower  in  the  re- 
mainder of  the  estate  and  in  the  reversion  of  the 
prior  dower  interest,  Dunham  v.  Osborn,  1  Paige. 
634 ;  Mann  i  ng  v.  Laboree,  33  Me.,  343 ;  Geer  v.  Hamb- 
lin.  1  <i  i-et-iil..  54 ;  Bastard's  case,  4  Rep..  122. 

See,  generally,  1  Washb.  Real  Prop..  210,  211  (note 
criticising  the  above  case  of  Bear  v.  Snyder). 
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er  hath  before  been  assigned  In  the  same  lands  to 
the  widow  of  the  husband's  father ;  the  only  effect 
of  the  previous  assignment  of  dower  is  to  reduce 
the  extent  of  the  recovery,  as  thus  :  if  the  estate 
originally  consisted  of  nine  acres,  the  widow  of  the 
father  is  endowed  of  three.acres,  and  the  widow  of 
the  son  of  two  acres ;  and  on  the  death  of  the  wid- 
ow of  the  father,  the  widow  of  the  son  becomes  en- 
titled to  one  third  of  the  three  acres  originally  as- 
signed to  the  widow  of  the  father. 

It  is  no  objection  to  a  recovery  in  ejectment  that 
the  title  as  proved  on  the  trial,  varies  from  that  set 
up  in  the  declaration  :  as  where,  in  ejectment  for 
dower,  the  title  is  shown  to  be  subject  to  a  previous 
estate  in  dower  assigned  in  the  premises,  and  the 
declaration  alleged  generally  that  the  plaintiff  was 
possessed  of  an  undivided  third  part  of  the  prem- 
ises, without  noticing  the  previous  dower  assigned. 

A  verdict  may  be  for  a  part  of  the  premises 
claimed,  and  this  rule  applies  as  well  to  the  quanti- 
ty of  interest  as  to  the  extent  of  the  premises  in 
question ;  a  verdict  for  the  whole  of  the  premises 
claimed,  when  the  plaintiff  is  entitled  to  only  a  part 
thereof,  will  not  be  set  aside,  but  will  be  amended 
according  to  the  right  of  the  case. 

A  description  of  the  premises  claimed,  setting 
them  forth  as  the  one  undivided  third  part  of  all 
that  part  of  a  certain  lot,  in  a  certain  township,  of 
which  the  defendant  is  in  possession  under  a  pur- 
chase at  sheriff's  sale  on  executions  against  A  B,  is 
sufficiently  certain :  and  a  further  specification  of 
the  premises,  by  refernce  to  a  record  of  partition  in 
a  public  office,  does  uot  hurt  the  declaration . 

Citations-1  R.  S.,  526,  sec.  1 ;  9  Wh..  1. 

THIS  was  an  action  of  ejectment  to  recover 
dower.tried  at  the  Seneca  Circuit  in  Dec., 
1831,  before  the  Hon.  Daniel  Moseley,  one  of 
the  Circuit  Judges. 

The  plaintiff  in  her  declaration  stated,  that 
on,  etc.,  she  was  possessed  of  the  one  undivid- 
ed third  part  of  all  that  part  of  lot  No.  4  of  the 
Township  of  Romulus,  now  in  the  Town  of 
Fayette,  of  which  the  defendant  was  then  in 
possession,  under  a  purchase  at  sheriff's  sale 
on  executions  against  Launcelot  S.  Bear.being 
that  part  of  the  estate  of  Samuel  Bear,  de- 
ceased, apportioned  and  set  apart  to  the  said 
Launcelot  on  a  partition  of  the  said  estate,  as 
set  forth  in  a  record  of  partition  on  file  in  the 
office  of  the  register  in  chancery  in  the  City  of 
Albany,  including  the  grist-mill  and  water 
privileges  in  the  record  mentioned,  then  also 
in  the  possession  of  the  defendant — *as[*593 
her  reasonable  dower  as  the  widow  of  the  said 
Launcelot  S.  Bear, deceased, her  late  husband; 
and  being  so  possessed  thereof,  the  defendant 
afterwards,  to  wit:  on,  etc.,  entered  into  the 
said  undivided  third  part  and  ejected  her,  etc. 
The  defendant  pleaded  the  general  issue.  On 
the  trial,  the  plaintiff  showed  title  in  Samuel 
Bear  to  100  acres  of  land  in  lot  No.  4,  Romu- 
lus, and  proved  that  he  died  in  1807,  leaving 
four  children, of  whom  Launcelot  S.  Bear  was 
one  ;  that  one  of  the  children,  named  Sophia, 
died  in  1809,unmarricd  and  without  issue.and 
that  Launcelot  married  the  plaintiff  in  1819 
and  died  in  1830.  The  plaintiff  also  produced 
an  exemplification  of  a  record  in  partition  in 
chancery  among  the  heirs  of  Samuel  Bear,  al- 
lotting to  Launcelot  certain  premises,  includ- 
ing a  grist-mill,  with  certain  water  privileges, 
subject,  however.to  Mary  Hall's  claim  of  dow- 
er, to  the  amount  of  one  ninth  part  of  the  prof- 
its of  the  mill.  The  defendant  was  shown  to 
be  in  possession  of  those  premises,  and  that  he 
denied  the  right  of  the  plaintiff  to  dower, on  a 
demand  being  made  by  her  attorney — who 
stated,  on  his  examination,  that  he  was  em- 
ployed by  the  plaintiff  to  demand  her  dower, 
but  had  no  written  power  of  attorney.  The 
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defendant  moved  for  a  nonsuit,  on  the  grounds: 
1.  That  the  plaintiff  had  not  sufficiently  proved 
the  seisin  of  her  husband  ;  2.  That  the  prem- 
ises were  not  sufficiently  described  in  the  dec- 
laration ;  and  3.  That  one  ninth  part  of  the 
profits  of  the  grist-mill  had  already  been  as- 
assigned  as  dower  to  Mary  Hall,  the  widow  of 
Samuel  Bear.  The  motion  for  a  nonsuit  was  de- 
nied. The  defendant  proved  that  in  1811, in  a 
proceeding  duly  had  for  the  admeasurement  of 
dower,  one  ninth  part  of  the  grist-mill,  and  all 
the  privileges  thereunto  appertaining,  had  been 
set  off  to  Mary  Hall,  late  the  widow  of  Samuel 
Bear,  giving  her  the  right  to  take  a  ninth  part 
of  the  profits  of  the  mill.  Whereupon  the  jury, 
by  the  consent  of  the  parties,  found  a  special 
verdict  thus  :  "  The  jury  find  for  the  plaint- 
iff her  right  of  dower  :  1.  That  Launcelot  S. 
Bear, in  his  lifetime, was  seised  of  the  premises 
described  in  the  declaration.  2.  That  he  mar- 
ried the  plaintiff  in  1819.  3.  That  he  died  in 
1830.  4.  That  the  defendant  was  in  posses- 
594*]  sion  of  the  premises  at  the  time  of  *the 
bringing  of  this  suit,  but  that  no  demand  of 
dower  was  made." 

Mr.  J.  Clarke,  for  plaintiff. 

Mr.  J.  Knox,  for  defendant. 

By  the  Court,  Savage,  Ch.  J.  As  this  case 
comes  up  upon  a  special  verdict,  it  would  be 
sufficient  to  draw  the  legal  consequences  from 
the  facts  established;  and  then  the  seisin  of  the 
husband,  the  marriage  of  the  plaintiff  with  him, 
the  death  of  the  husband,  and  the  possession 
of  the  defendant  being  found,  the  plaintiff  is 
clearly  entitled  to  her  dower  in  the  premises, 
and  to  have  one  third  set  off  to  her.  I  will, 
however,  give  what  seems  to  me  an  answer  to 
all  the  objections  which  have  been  raised  by 
the  defendant. 

1.  The  premises  are  sufficiently  described  ; 
the  defendant  was  fully  apprised  by  the  dec- 
laration of  the  extent  of  the  plaintiff's  claim. 
By  the  statute,  the  plaintiff's  declaration  must 
state  that  she  was  possessed  of  the  one  undi- 
vided third  part  of  the  premises,  as  her  rea- 
sonable dower  as  widow  of  her  husband.  2  R. 
S.(  304,  sec.  10. 

2.  If  the  verdict  is  informal  or  defective, 
that  may  be  amended.     There  is  no  objection 
to  the  declaration,  or  the  verdict,  except  that 
no  notice  is  taken  in  either,  of  the  right  of 
dower  in  the  premises  of  Mary  Hall,  the  widow 
of  S.  Bear.     But  a  verdict  may  be  for  a  part 
of  the  premises  claimed,  and  in  such  case  it 
should  specify  such  part.     2  R.   S. ,  307,  sec. 
30,  sub.  5.     This  provision  probably  had  rela- 
tion more  to  the  extent  of  the  premises,  than 
to  the  quantity  of  interest,  but  it  is  as  applica- 
ble to  the  one  as  the  other.  The  verdict,  there- 
fore, should  be  for  the  plaintiff  for  eight  ninths 
of  the  premises  described  in  the  declaration. 

8.  But  it  is  objected,  thirdly,  that  this  suit 
seeks  to  recover  dower  upon  dower.  That  can- 
not be  done;  a  widow  is  not  dowable  of  lands 
assigned  to  another  woman  in  dower.  Cru. 
tit.  Dower,  ch.  8,  sec.  20;  but  this  proves  only 
that  the  plaintiff  in  this  case  is  not  entitled  to 
595*1  dower  in  the  one  ninth  assigned  *to 
Mary  Hall  during  her  life.  But  she  is  entitled 
now  to  be  endowed  of  the  remaining  eight 
ninths;  and  if  she  survives  Mary  Hall,  she  will 
be  entitled  to  one  third  of  the  ninth  part  which 
1214 


Mary  Hall  now  has.  The  rule  on  this  subject 
is  plainly  illustrated  in  Reeve,  Dom.  Rel.,  58, 
and  quoted  and  adopted  by  Chancellor  Kent, 
4  Kent,  Com.,  64:  "If  A  sells  to  B,  and  B  to 
C,  and  C  to  D,  and  D  to  E,  and  the  husbands 
all  die,  leaving  their  respective  wives  living, 
the  widow  of  A  is  entitled  to  be  endowed  of 
one  third  of  the 'estate;  the  widow  of  B  is  en- 
titled to  be  endowed  of  one  third  of  what  re- 
mains, after  deducting  the  dower  of  the  first 
wife;  the  widow  of  C  of  one  third  of  what  re- 
mains after  deducting  the  dower  of  the  wives 
of  A  and  B;  so  on  to  the  wife  of  D — and  if  we 
suppose  the  estate  to  consist  of  nine  acres,  the 
wife  of  A  would  be  endowed  of  three  acres, 
the  wife  of  B  of  two  acres,  the  wife  of  C  of 
one  acre  and  a  third,  and  the  wife  of  D  of  one 
third  of  the  remaining  two  acres  and  two  thirds. 
In  this  case  Samuel  Bear  owned  the  whole  es- 
tate of  100  acres;  that  was  divided  into  three 
parts;  the  widow  of  Samuel  Bear  was  entitled 
to  one  third  of  the  whole,  but  it  seems  that 
one  ninth  only  of  the  premises  in  question  was 
assigned  to  her.  As  to  that  ninth,  there  can  be 
no  dower  out  of  it  during  the  continuance  of 
Mary  Hall's  estate  in  it;  but  as  to  the  remain- 
ing eight  ninths,  it  is  subject  to  the  plaintiff's 
claim,  and  she  is  entitled  to  one  third  thereof. 
The  verdict  must  be  amended  accordingly,  and 
then  judgment  for  plaintiff. 

Disapproved— 1  Barb.  Ch.,  601  (45  Am.  Dec..  417). 
Controverted— 10  Barb.,  401. 
Commented  on— 17  Wend.,  80. 
Cited  in— 6  Barb.,  131 ;  13  Barb.,  56. 


*ALDRICH  v.  BROWN.       [*596 

Slander  —  Words  Charging  Perjury  —  Words 
must  be  Proved  as  Laid. 

In  an  action  of  slander,  where  the  words  are  al- 
leged to  have  been  spoken  charging1  perjury,  in  ref- 
erence to  a  particular  transaction,  as  where  the  de- 
fendant is  charged  with  having  spoken  words  im- 
puting perjury  to  the  plaintiff,  in  giving  testimony 
as  a  witness  in  a  certain  cause,  the  plaintiff  is'bound 
to  prove  the  words  as  laid,  and  is  not  at  liberty  to 
give  evidence  of  a  general  charge  of  perjury. 

Citations— Stark.  Ev.,  351,  pt.  4 ;  Idem,  861 ;  2  Chit. 
PI.,  257,  260,  361. 

rpHIS  was  an  action  of  slander,  tried  at  the 
J-  Otsego  Circuit  in  Sep.,  1831,  before  the 
Hon.  Robert  Monell,  one  of  the  Circuit  Judges. 
The  declaration  contained  several  counts,  in 
all  of  which,  words  were  laid  to  have  been 
spoken  by  the  defendant,  imputing  to  the 
plaintiff  the  crime  of  perjury,  but  the  counts 
also  contained  other  defamatory  words  not  ac- 
tionable per  ae,  and  the  former  as  well  as  the 
latter  were  alleged  to  have  been  spoken  in  ref- 
erence to  the  testimony  of  the  plaintiff  as  a 
witness,  on  the  trial  of  a  certain  cause  men- 
tioned in  the  declaration.  On  the  trial,  the 
plaintiff  offered  to  prove  that  the  defendant 
had  charged  him  with  perjury;  which  evidence 


NOTE.— Slander— Charge  of  perjury.  See  Hopkins 
v.  Beedle,  1  Cai.,  847,  note ;  Martin  v.  Stillwell,  13 
Johns.,  275,  note ;  Woodbeek  v.  Keller,  6  Cow.,  118, 
note. 

On  the  general  subject  of  slander,  see  Moody  v- 
Baker,  5  Cow.,  351,  notes  there  cited ;  Bullock  v.Koon, 
9  Cow.,  80,  note,  and  other  notes  there  cited;  Skinner 
ad*.  Powers,  1  Wend.,  451,  note;  Bewail  v.  Catlin,  3 
Wend.,  29],  note;  Oilman  v.  Lowell,  8  Wend.,  573. 
note. 
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was  objected  to,  unless  accompanied  by  proof 
that  the  charge  was  made  in  reference  to  the 
testimony  of  the  plaintiff,  upon  the  occasion 
specified  in  the  declaration.  The  circuit  judge 
sustained  the  objection;  and  subsequently, 
upon  !  another  ground,  deemed  unnecessary 
to  be  here  stated,  nonsuited  the  plaintiff.  This 
court  set  aside  the  nonsuit  as  erroneously 
granted,  but  upon  the  question  above  stated, 
confirmed  the  decision  of  the  circuit  judge. 

Mr.  H.  Denio,  for  the  plaintiff. 

Mr.  C.  P.  Kirkland,  for  the  defendant. 

By  the  Court,  Nelson,'-/.  The  words  being 
laid  as  spoken  in  reference  to  the  testimony  of 
the  plaintiff  upon  a  particular  occasion,  the 
plaintiff  was  bound  to  prove  them  as  laid,  and 
was  not  at  liberty  to  give  evidence  of  a  general 
charge  of  perjury;  for  if  permitted  to  do  so.he 
597*]  might  take  the  defendant  by  'surprise, 
who  was  bound  to  answer  only  to  the  charge 
contained  in  the  declaration.  What  is  said  by 
Mr.  Starkie  in  his  Treatise  on  Evidence,  in  ref- 
erence to  a  precise  local  description  of  an  in- 
jury sustained  by  the  diversion  of  a  water- 
course, is  very  applicable  to  this  case.  "The 
precise  description  (he  says)  identifies  the  in- 
jury, and  so  far  ascertains  its  nature  and  ex- 
tent, as  to  distinguish  it  completely  from  an 
injury  of  the  same  kind  committed  in  a  differ- 
ent situation."  Stark.  Ev.,  pt.  4,  p.  351  ;  see, 
also,  Id.,  p.  861.  Besides,  upon  a  general 
charge  of  perjury,  the  defendant  might  have 
justified  by  showing  the  plaintiff  to  have  been 
guilty  of  the  crime  at  any  time  previous  to  the 
speaking  of  the  words;  but  by  the  specific 
charge  set  forth  in  the  declaration,  he  was  con- 
fined in  his  defense  to  that  particular  instance. 
2  Chit,  PL,  257,  260,  261. 

Cited  in— 15  Wend.,  329 ;  1  Denio,  311 ;  4  Barb.,  515 


THE  PEOPLE 

v. 

THE  PRESIDENT,  ETC.,  of  the  GOSHEN  AND 
MINISINK  TURNPIKE  ROAD. 

Turnpike  Companies — Penalty — Remedy. 

The  mode  of  enforcing  against  turnpike  compa- 
nies the  penalty  given  oy  statute  for  permitting 
their  roads  to  be  out  of  repair,  after  notice  from  a 
turnpike  inspector,  is  by  indictment,  and  not  by  a 
civil  suit. 

TVEMURRER  to  declaration.  By  the  statutes 
\J  of  this  State,  inspectors  of  turnpike  roads 
are  required  to  be  appointed  in  each  county  in 
which  there  is  a  turnpike  road;  and  it  is  made 
the  duty  of  each  inspector,  upon  complaint  be- 
ing made  to  him  that  a  turnpike  road  is  out  of 
repair,  to  view  and  examine  the  road,  and  if  he 
finds  the  complaint  just,  to  give  notice  of  the 
defect  to  the  toll-gatherer  nearest  to  the  place 
out  of  repair,  and  also  to  one  of  the  directors 
of  the  Company,  and  to  require  it  to  be  re- 
paired within  a  limited  time.  If  the  requisi- 
tions of  such  notice  be  not  obeyed,  the  inspect- 
or must  make  immediate  complaint  to  the  At- 
torney-General, or  the  district  attorney  for  the 
county,  whose  duty  it  is,  by  the  statutes,  to 
prosecute  the  delinquent  company  in  the  name 
of  the  people  of  the  State.  The  statutes  then 
WKND.  11. 


proceed  in  these  words:  "Such  Corporation,  if 
convicted  of  having  suffered  their  road  to  be 
out  of  repair,  etc.,  shall  be  fined  in  a  sum  not 
exceeding  two  hundred  'dollars."  1  [*598 
R.  S.,  5b5,  et  seq.  A  suit  was  commenced  in 
this  court  by  the  district  attorney  of  Orange 
Co.,  against  the  defendants,  and  in  the  decla- 
ration it  was  alleged  that  a  complaint  had  been, 
made  to  an  inspector,  that  the  road  of  the  de- 
fendants was  out  of  repair  ;  that  the  inspector 
had  viewed  the  road,  and  given  the  notices 
prescribed  by  the  statutes,  requiring  the  road 
to  be  repaired  by  a  certain  day ;  alleging  a  de- 
fault and  concluding  thus:  "Whereby  an  ac- 
tion hath  accrued  to  the  said  people  to  have 
and  demand  from  the  said  president,  directors 
and  company  two  hundred  dollars,  by  the  stat- 
utes imposed  as  a  fine  upon  the  said  president, 
etc.,  for  their  delinquency  and,  therefore,  the 
people  bring  suit,  etc."  To  this  declaration 
the  defendant  put  in  a  general  demurrer,  and 
assigned  various  special  causes  of  demurrer. 

.'//•.  S.  Jackson,  for  the  defendants. 

Mr.  J.  R.  Van  Duzer,  District  Atty.  of 
Orange,  for  the  people. 

By  the  Court,  Savage,  Ch.  J.  The  ques- 
tion is,  whether  the  prosecution  spoken  of  in 
the  statutes  mean  a  civil  suit  or  an  indictment. 
There  are  considerations  operating  both  ways, 
but  I  am  inclined  to  the  opinion  that  an  in- 
dictment was  intended.  The  Corporation  is  to- 
be  convicted :  that  must  be  done  by  a  jury  ; 
and  if  convicted,  the  statutes  say,  the  Corpora- 
tion shall  be  fined  in  a  sum  not  exceeding  $200, 
which  fine  must  be  imposed  by  the  court.  The 
finding  the  facts  of  a  case  by  a  jury,  and  the 
fixing  the  amount  to  be  paid  by  the  defendants 
by  the  court,  is  contrary  to  all  rules  of  pro- 
ceeding in  civil  suits,  but  is  in  perfect  accord- 
ance with  proceedings  upon  indictments. 

Tlie  defendants  are  entitled  to  judgment. 


*FETHERLY  et  al.  v.  WAGGONER.  [*599 

Wills — Proof  of  Execution  after  36  years —  When 
Proof  of  Execution  Unnecessary —  When  Con- 
tents may  be  Proved  by  Parol  Evidence — Proof 
of  Loss — Admissions  as  Evidence — Ejectment. 

Where  a  witness  testified  that  she  was  called  upon 
to  witness  the  execution  of  a  will :  that  the  testator 
signed  it  in  the  presence  of  herself,  her  husband  and 
a  third  person  ;  that  she  and  her  husband  witnessed 
it,  but  that  she  did  not  recollect  that  the  other 
person  signed  bis  name  as  a  witness,  it  was  held,  in 
the  case  of  a  lost  will  36  years  old.  that  the  evidence 
was  competent  to  submit  to  the  jury,  and  that  it 
would  authorize  the  finding  of  the  due  execution  of 
the  will. 

A  will  more  than  30  years  old,  and  possession  of 
lands  held  in  conformity  to  it  for  that  length  of  time 
may  be  read  in  evidence,  without  proof  of  its  ex- 
ecution. 

w  here  the  existence,  due  execution  and  loss  of  a 
will  are  proved,  its  contents  may  be  shown  by  parol; 
and  the  proof  of  the  loss  being  addressed  to  the 
court,  need  not  be  as  strict  and  technical  as  when 
submitted  to  a  Jury. 

In  an  action  of  ejectment,  in  which  the  plaintiff 
derives  title  from  bis  grandfather,  and  which  is 
brought  subsequent  to  the  death  of  his  father  and 
mother,  admissions  made  by  the  father  and  mother 


NOTK.— Evidence— AdminQyQttv  of  secondary,  of 
contents  of  a  wiU.  See  Jackson  v.  Hasbrouck,  12 
Johns.,  198.  note. 
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during  their  lifetime,  as  to  the  existence  and  loss  of 
a  will  alleged  to  have  been  executed  by  the  grand- 
father, may  properly  be  received  in  evidence. 

Citations— 3  Johns.  Cas.,  283,  293  ;  7  Wend.,  374 ;  5 
Cow.,  221;  Phil.,  Ev.,  97, 98, 347,  348, 385,  n;  Peake,  Bv., 
app.,  66 ;  2  East,  183 ;  2  Cai.,  363 ;  12  Johns.,  192 ;  4 
Cow.,  483. 

rPHIS  was  an  action  of  ejectment,  tried  at  the 
JL  Albany  Circuit  in  Sept.,  1831,  before  the 
Hon.  James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The'plaintiffs  are  the  heirs  at  law  of  Rebec- 
ca Fetherly,  a  daughter  of  Frederick  Ramsey, 
who,  in  his  lifetime,  was  the  owner  of  a  farm 
of  119  acres  of  land  in  the  Town  of  Guilder- 
land,  whereof  he  died  seised  upwards  of  30 
years  before  the  trial  of  this  cause.  Frederick 
Ramsey  left  five  sons  and  four  daughters,  one 
of  which  daughters,  Rebecca,  the  mother  of 
the  plaintiffs,  married  Phillip  Fetherly,  and 
died  before  her  husband,  who  departed  this 
life  7  or  8  years  since.  After  the  death  of 
Frederick  Ramsey,  his  widow  and  part  of  her 
family  continued  to  reside  on  the  farm  until 
the  death  of  the  widow,  which  happened  17  or 
18  years  ago.  The  defendant  is  in  possession 
of  the  one  half  of  the  farm,  for  the  recovery 
of  the  one  ninth  part  whereof,  this  action  is 
brought.  On  the  part  of  the  defendant  it  was 
proved  that  the  farm  of  Frederick  Ramsey, 
upon  his  death,  was  divided  beteewn  two  of 
<5OO*]  his  sons,  named  *Frederick  and  Philip, 
the  latter  taking  possession  of  the  half  now  in 
the  possession  of  the  defendant  These  facts 
were  "elicited  by  the  defendant  on  the  cross- 
examination  of  one  Crouns,  a  witness  lor  the 
plaintiffs,  who  also  stated  that  his  father  was 
reputed  to  be  one  of  the  executors  of  Freder- 
ick Ramsey,  and  managed  the  personal  estate 
of  Mr.  Ramsey  after  his  death.  The  defend- 
ant then  produced  a  deed  from  Philip  Ram- 
sey to  Guysbert  Sharp,  bearing  date  Nov.,  10 
1814,  conveying  to  Sharp  the  one  half  of  the 
farm,  and  also  produced  sundry  other  mense 
conveyances  by  which  the  title  of  Philip  Ram- 
sey was  vested  in  Peter  Waggoner,  the  land- 
lord of  the  defendant,  Alida  Truax,  a  witness 
for  the  defendant,  testified  that  about  36  years 
since,  she  was  called  upon  to  witness  the  ex- 
ecution of  the  will  of  Frederick  Ramsey,  who 
signed  a  paper  in  the  presence  of  herself,  her 
late  husband,  John  Quackenbush  and  John 
Van  Valkenburgh,  declaring  it  to  be  his  last 
will  and  testament.  She  and  her  husband 
witnessed  the  will,  she  witnessing  it  by  making 
her  mark,  but  she  said  she  did  not  recollect 
that  Van  Valkenburg  witnessed  it.  She  does 
not  know  the  contents  of  the  will ;  her  hus- 
band and  Van  Valkenburgh  are  both  dead. 
On  her  cross-examination,  she  said  that  the 
testator  wrote  her  name  to  the  will,  and  she 
made  her  mark  ;  that  she  did  not  then  recollect 
that  at  the  time  when  she  witnessed  the  will, 
there  was  any  other  person  in  the  room  besides 
the  testator  and  his  wife  and  herself  and  her 
husband. 

The  defendant  then  offered  to  prove  by 
James  Platt,  a  son-in-law  of  Frederick  Ramsey 
that  shortly  after  the  death  of  Frederick  Ram- 
sey, he,  the  witness,  was  present  at  a  meeting 
of  all  the  heirs  at  law  of  Frederick  Ramsey, 
among  whom  were  the  ancestors  of  the  plain- 
tiffs, when  the  will  of  Frederick  Ramsey  was 
read  as  a  valid  will  and  testament,  and  ac- 
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quiesced  in  by  all  the  heirs  ;  that  it  gave  the 
land  to  the  sons  and  the  personal  property  to 
the  daughters  of  the  testator,  who  thereupon 
divided  and  went  into  possession  of  the  prop- 
erty accordingly,  The  defendant  further  of- 
fered to  prove,  by  another  witness,  that  both 
the  father  and  mother  of  the  plaintiffs,  down 
to  the  time  of  the  decease  of  the  mother,  ad- 
mitted that  they  had  in  their  possession  a  legal 
and  valid  last  will  and  *testament  of  [*60 1 
Frederick  Ramsey,  which  gave  all  the  real 
estate  of  the  testator  to  his  sons,  and  his  per- 
sonal property  to  his  daughters  ;  and  that  after 
the  death  of  the  mother,  the  father  of  the 
plaintiffs  declared  that  the  will  had  been  lost 
or  taken  from  him.  He  also  offered  to  prove 
that  the  father  and  mother  of  the  plaintiffs 
took,  under  the  will  of  Frederick  Ramsey, 
their  share  of  the  personal  property  ;  and  fur- 
ther, that  search  had  been  made  for  the  will  in 
every  place  where  it  was  likely  to  be  found, 
but  without  success.  All  which  evidence,  thus 
offered  to  be  given,  was  objected  to  by  the 
plaintiffs'  counsel  and  rejected  by  the  judge 
as  inadmissible,  on  the  ground  that  the  execu- 
tion of  the  will  of  Frederick  Ramsey  had  not 
been  duly  proved.  The  defendant  excepted 
to  the  decision  of  the  judge.  The  jury  found 
a  verdict  for  the  plaintiffs,  which  was  now 
moved  to  be  set  aside  on  a  bill  of  exceptions 
duly  tendered  and  signed. 

Mr.  A.  Taber,  for  the  defendant. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Nelson,  J.  There  must  be  a 
new  trial  in  this  cause.  It  is,  undoubtedly,  ma- 
terial to  show,  in  the  proof  of  the  regular  execu- 
tion of  a  will,  that  the  testator  signed  the  same 
in  the  presence  of  all  the  three  subscribing  wit- 
neesses  ;  and  this  we  are  of  opinion  was  in  fact 
proved,  if  the  jury  believed  the  witness,  Alida 
Truax.  She  swore  expressly  that  she  saw  the 
testator  sign  the  will ;  that  the  three  witnesses 
were  present,  and  that  she  and  her  husband 
witnessed  it,  she  being  called  in  for  that  ex- 
press purpose.  It  is  true  she  stated  that  she  did 
not  then  remember  that  Van  Valkenburgh  wit- 
nessed the  will,  and  on  her  cross-examination 
said  that  she  did  not  then  recollect  that  any 
person  was  in  the  room  when  she  witnessed 
the  will  besides  the  testator  and  his  wife,  and 
herself  and  her  husband.  But  it  must  be 
recollected  that  she  was  speaking  of  a  transac- 
tion some  36  years  old,  and  if  she  could  not 
call  to  her  remembrance  all  the  facts  minutely, 
so  as  to  be  able  to  state  them  distinctly  and 
positively,  her  evidence  is  *not,  there-  [*6O2 
fore,  to  be  altogether  disregarded.  I  under- 
stand from  her  testimony  that  she  intended  to 
swear  to  her  belief  that  Van  Valkenburgh 
signed  the  will,  though  she  could  not  recollect 
the  particular  fact.  Her  evidence  should  have 
gone  to  the  jury,  and  if  she  was  an  intelligent, 
respectable  witness,  they  should  have  found 
in  favor  of  the  execution  of  the  will.  But,  in- 
dependently of  this  testimony,  I  am  of  opin- 
ion the  evidence  offered  and  rejected  was  suf- 
ficient to  have  authorized  the  proof  of  the  con- 
tents of  the  will.  It  was  more  than  30  years 
old,  and  it  was  offered  to  be  shown  the  premi- 
ses had  been  held  under  it  from  the  death  of 
the  testator.  Now  if  the  will  had  been  pro- 
duced, and  the  execution  of  it  had  appeared 
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regular  on  its  face,  under  the  proof  offered,  it 
ought  to  have  been  received  in  evidence  with- 
out requiring  proof  of  its  execution.  3  Jokns. 
Cos..  283  ;  3  Id.,  292  ;  7  Wend.,  374 ;  5  Cow., 
321  ;Phil.  Ev.,  3*5,  n. 

If  the  will  is  lost  or  destroyed,  as  in  the  case 
of  any  other  deed,  the  next  best  evidence  of 
its  execution  and  contents  is  admissible,  Phil. 
Ev.,  347,  348  ;  Peake,  Ev.,  app.,  66  ;  Keeling  v. 
Batt,  2  East,  183  ;  2  Cai.,  368  ;  12  Johns.,  192  : 
And  the  proof  of  the  loss  being  addressed  ex- 
clusively to  the  court,  and  for  the  satisfaction 
of  the  judge,  need  not  be  as  strict  and  techni- 
cal as  is  required  by  the  general  rules  of  evi- 
dence. 4  Cow. ,  483  ;  Phil.  Ev. ,  97,  98. 

It  cannot  be  doubted  that  the  testimony  of 
Mrs.  Truax,  together  with  that  offered  to  be 
given  by  Platt  and  Fetherly,  was  competent 
and  sufficient  evidence  to  prove  the  existence 
and  contents  of  the  will;  nor  can  I  perceive 
any  valid  objection  to  the  admission  of  Philip 
Fetherly,  the  father  of  the  plaintiffs,  that  the 
will  was  lost  or  had  been  taken  from  him.  It 
is  true  that  the  plaintiffs  did  not  derive  their 
title  from  either  their  father  or  mother,  and 
that  the  latter  was  a  feme  covert  when  she  ad- 
mitted the  existence  of  the  will.  Yet  the  father 
of  the  plaintiffs  had  an  interest  for  life  in  the 
premises  at  the  time,  against  which  the  ad- 
missions were  made;  and  the  mother  might 
have  been  a  witness  to  prove  the  existence  or 
loss  of  the  will  while  a  feme  covert.  This 
would  not  have  been  incompatible  with  the 
principle  of  law  that  a  feme  covert  cannot  aliene 
her  estate,  or  do  any  act  in  law  to  the  preju- 
<JO3*J  dice  *of  it,  except  according  to  the 
statute.  Her  admission,  in  its  remote  conse- 
quences, might  tend  to  affect  her  title  to  the 
property,  but  it  seems  to  me  not  to  fall  within 
the  meaning  of  the  rule  of  law,  when  used  in 
this  collateral  manner,  for  the  purpose  of  sat- 
isfying the  judge  of  a  fact.  The  admission 
was  against  her  interest,  and  by  the  ancestor 
of  the  plaintiffs  through  whom  they  claim. 
But  aside  from  the  confessions  of  either  of 
these  parties,  the  evidence  offered,  including 
that  of  search  for  the  will,  and  which  was  free 
from  any  objection,  was,  in  my  judgment,  suf- 
ficient to  show  the  existence  and  loss  of  the 
will,  and  to  authorize  secondary  evidence  of 
its  contents. 

Upon  the  ground,  then,  that  the  secondary 
evidence  of  its  contents  was  admissible,  was 
the  execution  of  it  sufficiently  established?  It 
was,  as  before  said,  some  36  years  old,  and 
would  have  proved  itself,  if  produced  and  the 
execution  of  it  appeared  regular  on  its  face. 
The  best  evidence  of  which  the  nature  of  the 
case  admits  is  competent  for  this  purpose. 
Peake.  Ev.,  app.  66;  Keeling  v.  Batt,  2  East, 
183;  Phil.  Ev.,  385.  The  only  objection  to  the 
most  strict  proof  of  the  execution  of  the  will 
that  can  be  exacted,  under  any  circumstances, 
is,  that  it  was  attested  by  only  two  witnesses; 
but  making  reasonable  allowance  for  the  great 
lapse  of  time  and  the  difficulty  of  proof,  the 
testimony  of  Mrs.  Truax  together  with  that 
offered  to  be  given  by  Platt,  a  son-in-law  of 
the  testator,  and  that  which  was  given  by 
Crounse  on  his  cross-examination,  it  seems  to 
me  there  cannot  be  a  doubt  but  that  it  was  duly 
attested  by  three  witnesses.  Whether  it  was 
or  not  must  at  this  late  day  depend  upon  cir 


cumstances,  and  upon  those  the  jury  may  find 
the  fact  of  execution. 
New  trial  granted. 

Cited  in— 1  Keyes,  870  :  2  Abb.  App.  Dec.,  37 :  6 
Barb..  115 :  51  Barb..  2«1 ;  33  How.  Pr.,  470 ;  1  Bradf ., 
293  ;  2  Bradf..  74. 


*THE  PEOPLE,  ex  rel.  SMITH  ET  AL.  ,  [*6O4 

v. 
PECK  &  WORTENDYKE. 

Elections  of  Trustees  of  Cfiurcftes— Statute—  Who 
may  Pretride — Evidence — Parol,  Admissible  of 
Number  of  Persons  Entitled  to  Vote — Certifi- 
cate of  Election  as  Evidence — Irregularities  as 
to  Notice. 

At  elections  of  trustees  of  churches  (in  all  the 
churches  of  this  State  except  the  Protestant  Epis- 
copal and  the  Reformed  Protestant  Dutch  Church), 
two  of  the  elders  or  church-wardens  must  preside; 
if  there  be  no  such  officers,  then  two  of  the  mem- 
bers of  the  Church  may  preside. 

A  clergyman  or  preacher  in  the  Baptist  Church,, 
though  ordinarily  called  an  elder,  is  not  an  elder 
within  the  meaning  of  this  statute. 

Parol  evidence  is  admissible  of  the  number  of 
persons  entitled  to  vote  at  such  elections,  although 
a  register  of  the  names  of  the  stated  hearers  in  such 
Church  is  kept  by  the  clerk  of  the  Trustees. 

A  certificate  of  the  election  of  Trustees  may  be 
received  in  evidence,  in  a  suit  testing  the  validity  of 
their  elect  ion,  although  the  same  be  not  granted 
until  months  after  the  election. 

An  election  of  Trustees  of  a  church  is  good,  al- 
though the  requirements  of  the  statute  in  respect  to 
the  notice  of  such  election  have  not  been  complied 
with,  provided  that  the  election  was  fairly  conduct- 
ed, and  there  is  no  complaint  of  want  of  notice. 

Citations— 3  R.  S.,  292,  sec.  3 ;  9  Johns.,  158 ;  6  Cow., 
23. 

TNFORMATION  in  the  nature  of  a  quo  war- 
L  ranto.  An  information  in  the  nature  of  a 
quo  warranto  was  filed  by  the  Attorney-Gener- 
al, charging  the  defendants  with  having  in- 
truded themselves  into  the  office  of  Trustees  of 
the  Bethel  Baptist  Church  of  the  City  of  N.  Y. 
The  defendants  pleaded  that  Jan.  1, 1831,  they 
were  duly  elected  Trustees  of  that  Church, at  an 
annual  election  held  for  that  purpose;  travers- 
ing the  usurpation,  etc.  To  which  plea  a  repli- 
cation was  put  in,  denying  that  an  election 
was  held  on  the  day  set  forth  in  the  plea,  and 
also  denying  the  election  of  the  defendants  as 
Trustees.  On  this  issue  the  parties  went  to 
trial  at  the  N.  Y.  Circuit,  in  Oct.,  1831,  be- 
fore the  Hon.  Ogden  Edwards,  one  of  the  Cir- 
cuit Judges. 

The  following  facts  appeared  :  The  first 
election  of  Trustees  of  the  Bethel  Baptist 
Church  was  held  Nov.  26,  1810.  when  six 
Trustees  were  elected,  and  the  certificate  of 
such  election  was  recorded  Dec.  4,  1810.  Two 
or  three  weeks  previous  to  Jan.  1,  1831,  the 
clerk  of  the  Trustees  for  the  year  1830,  by  order 
of  the  Trustees,  caused  a  notice  in  writing  to  be 
delivered  to  Mr.  Chace,  *the  pastor  of  [*6O5 
the  Church,  that  an  election  of  two  Trustees 
would  be  held  Jan.  1,  omitting  in  the  notice 
the  names  of  the  Trustees  whose  term  of  serv- 
ice was  about  to  expire.  The  election  was 
announced  from  the  pulpit  once,  about  two 
weeks  previous  to  the  election,  but  not  oftener. 
Jan.  1,  1831,  the  congregation  were  assembled, 
and  the  pastor  of  the  Church  delivered  an  ad- 
dress to  the  scholars  of  the  Sunday  School  at- 


WEND.  11. 


N.  Y.  R.,  11. 


77 


1217 


605 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1834 


tached  to  the  Church,  and  before  leaving  the  pul- 
pit, announced  that  the  time  had  arrived  for 
proceeding  to  the  election  of  Trustees,  and  from 
a  paper  handed  to  him,  nominated  William  C. 
Hawley  as  moderator  and  William  Thompson 
as  clerk,  to  preside  at  the  election,  or  to  act  as 
inspectors  of  election,  who  took  their  seats  ac- 
cordingly. Immediately  after  it  was  under- 
stood that  the  congregation  were  about  to  pro- 
ceed to  the  election  of  the  Trustees,  a  number 
of  members  of  the  Church,  who  it  seems  were 
unwilling  to  attend  upon  religious  exercises 
conducted  by  Mr.  Chace,  and  who  were  wait- 
ing in  the  porch  of  the  Church,  entered  and 
objected  to  Messrs.  Hawley  and  Thompson  pre- 
siding as  inspectors,  on  the  ground  that  they 
were  not  elders  of  the  Church,  and  that  the 
statute  in  reference  to  religious  societies  re- 
quired that  two  of  the  elders  of  the  Church 
should  be  chosen  to  preside.  Mr.  Hawley  had 
never  been  elected  or  appointed  an  elder  of 
this  Church,  although  it  was  conceded  that  he 
was  an  assistant  minister  of  the  Church;  and 
as  to  Mr.  Thompson,  there  was  no  pretense 
that  he  was  an  elder.  Whilst  the  question  thus 
raised  was  under  discussion,  Mr.  Chace,  the 
pastor  of  the  Church,  proposed  that  certain 
resolutions  should  be  read,  which  had  been 
passed  by  the  Church  on  the  morning  of  that 
day,  containing  censures  of  certain  members 
and  designating  those  who  had  a  right  to  vote. 
The  question  was  put,  and  the  reading  of  the 
resolutions  ordered  by  a  majority  of  the  meet- 
ing, and  Mr.  Thompson,  one  of  the  inspectors, 
accordingly  commenced  reading  them;  upon 
which  a  disturbance  arose,  and  there  was  much 
noise  and  confusion;  in  the  midst  of  which 
Josiah  P.  Knapp,  one  of  the  Trustees  of  the 
Church,  nominated  a  Mr.  Brown  and  a  Mr. 
Verbryck,  two  deacons  of  the  Church,  as  in- 
spectors of  the  election,  and  put  the  nomina- 
tion to  vote,  which  was  approved  by  a  number 
6O6*]  of  voices  and  not  dissented  *to  by  any. 
After  a  fruitless  attempt  on  the  part  of  Mr. 
Knapp  and  his  friends  to  possess  themselves 
of  the  table  at  which  Messrs.  Hawley  and 
Thompson  were  seated,  and  being  unable  to 
obtain  more  than  the  ballot-box,  they  retired 
from  the  middle  aisle  of  the  Church  to  one  of 
the  pews,  where  it  was  announced  by  Mr. 
Knapp  that  the  poll  was  opened,  and  the  mem- 
bers of  the  Church  were  invited  to  deposit  their 
votes.  A  similar  proclamation  was  made  by 
Messrs.  Hawley  and  Thompson,  and  two  polls 
were  in  fact  held  at  the  same  time.  At  the  poll 
held  by  Messrs.  Brown  and  Verbryck,  the  de- 
fendants in  this  cause,  were  elected  Trustees, 
and  at  the  other  poll  two  other  individuals 
were  elected.  Messrs.  Brown  and  Verbryck, 
immediately  after  the  poll  was  closed,  made 
out  a  certificate  of  the  election  of  the  defend- 
ants; but  for  some  reason  not  explained,  they 
also  made  out  another  certificate  of  the  same 
fact,  six  months  afterwards.  One  of  these  cer- 
tificates was  produced  on  the  trial,  and  the 
clerk  of  the  Trustees  not  being  able  to  say 
"whether  the  certificate  produced  was  the  one 
firstly  or  lastly  made,  the  counsel  for  the  rela 
tors  objected  to  its  admission;  but  it  was  re- 
ceived by  the  judge,  and  the  counsel  excepted. 
The  evidence  being  closed,  the  judge  charged 
the  jury  that  the  election  was  not  necessarily 
void  for  the  omission  of  the  Trustees  to  notify 
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an  election  a  month  previous  to  the  expiration 
of  the  terms  of  the  Trustees, whose  places  were 
to  be  filled;  or  because  the  names  of  those 
whose  terms  of  service  expired  were  not  men- 
tioned in  the  notice;  or  because  the  notice  was 
not  announced  from  the  pulpit  for  two  suc- 
cessive Sabbaths  previous  to  the  election;  or 
because  the  election  was  not  at  least  six  days 
before  the  vacancies  happened;  or  because  the 
certificate  of  election  was  not  made  until  six 
months  after  the  poll  closed,  provided  the 
election  was  conducted  in  good  faith;  but  if 
the  omissions,  or  any  of  them,  were  for  fraud- 
ulent purposes,  or  if  the  election  had  been 
prejudiced  thereby,  then  he  instructed  the 
jury  such  omissions  would  invalidate  the  elec- 
tion. The  counsel  for  the  relators  excepted  to 
the  charge  of  the  judge.  The  jury  found  a  ver- 
dict for  the  defendants.  The  relators  moved 
for  a  new  trial,  and  besides  relying  upon  the 
exceptions  above  noted,  raised  a  question  upon 
the  following  exception:  In  the  course  of  the- 
*trial,  an  inquiry  was  made  of  a  wit-  [*6O7 
ness  by  the  counsel  for  the  defendants,  as  to 
the  number  of  the  members  of  the  Bethel  Bap- 
tist Church.  The  counsel  for  the  relators  ob- 
jected to  the  number  being  shown  by  parol, 
contending  that  as  the  statute  required  a  regis- 
ter to  be  kept  of  the  members  of  the  Church, 
such  register  was  the  only  proper  evidence  ini 
the  case.  The  objection  was  overruled,  and 
the  counsel  excepted. 

Mr.  S.  Sherwood,  for  the  relators. 

Messrs.  F.  B.  Cutting  and  S.  P.  Staples,. 
for  the  defendants,  who  cited  the  following 
cases  :  9  Johns.,  147  ;  7 Mod.,  195;  6  Cow., 25; 
6  Wend.,  422  ;  16  Mass.,  94  ;  2  Kent,  Com., 
295;  Ang.  &  Ames,  Corp.,  ch.  4,  65,  etc.  ;. 
Cowp.,  539  ;  Wil.,  Corp.,  215  ;  4  T.  R.,  381. 

By  the  Court,  Savage,  Ch.  J.  The  plaint- 
iffs ask  for  a  new  trial  on  several  grounds  in- 
volving the  regularity  of  the  election  of  the  de- 
fendants, as  trustees  of  the  Bethel  Baptist 
Church,  in  the  City  of  N.  Y. 

The  Act  to  Provide  for  the  Incorporation  of 
Religious  Societies,  3  R.  S.,  292,  directs  the 
mode  of  proceeding  to  create  a  corporation, and 
to  continue  it.  By  the  3d  section,  which  is  ap- 
plicable to  this  case,  it  is  the  duty  of  the  min- 
ister, if  there  be  one,  to  notify  publicly  the 
congregation  of  the  time  and  place  of  holding 
an  election  for  the  choice  of  Trustees.  The 
place  shall  be  the  Church,  or  place  of  meeting 
for  divine  worship  ;  the  time  shall  be  15  days 
or  more  after  the  notice,  which  is  to  be  given 
for  two  successive  Sabbaths  preceding  the  day 
of  election.  On  the  day  of  the  election,  two  of 
the  elders  or  church  wardens  shall  be  chosen, 
to  preside  as  inspectors  of  the  election ;  if  there 
are  no  such  officers,  then  two  of  the  members 
of  the  church,  to  be  nominated  by  a  majority 
present,  shall  preside  at  such  election;  and  the 
presiding  officers  shall  immediately  thereafter 
certify  the  names  of  the  persons  elected  as 
Trustees  ;  which  certificate  is  directed  to  be  ac- 
knowledged and  recorded.  The  6th  section 
provides  for  the  continuation  of  the  Corpora- 
tion :  It  directs  that  the  Trustees  first  elected 
shall  be  divided  into  three  classes,  so  that  one 
*third  may  be  elected  annually.  It  is  [*6O8 
made  the  duty  of  the  Trustees, or  a  majority  of 
1 1 1  <  •  m .  a  i  least  one  month  before  the  expiration  of 
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office  of  any  of  the  Trustees  to  notify  the  same 
to  the  minister.or.in  case  of  his  death  or  absence 
to  other  officers  of  the  Church,  specifying  the 
names  of  the  Trustees  whose  times  will  expire; 
and  it  is  made  the  duty  of  such  minister  or 
other  officers,  in  manner  aforesaid,  to  notify 
the  members  of  the  Church  of  such  vacancies, 
and  appoint  the  time  and  place  for  the  election 
of  new  Trustees  to  fill  up  the  same,  which  elec- 
tion is  to  be  held  at  least  six  days  before  such 
vacancies  shall  happen  ;  and  all  such  subse- 
quent elections  are  directed  to  be  held  and  con- 
ducted by  the  same  persons,  and  in  the  manner 
before  directed.  The  7th  section  declares  the 
qualification  of  voters  at  such  elections,  and 
makes  it  the  duty  of  the  clerk  of  the  Trustees 
to  keep  a  register  of  the  names  of  all  persons 
who  desire  to  become  stated  hearers,  with  the 
time  when  their  request  was  made,  and  to  at- 
tend the  elections  for  the  purpose  of  testing  the 
qualifications  of  electors. 

It  appears  by  the  case,  that  Jan.  1,  1831,  an 
election  was  held  for  the  choice  of  two  trustees. 
Two  clergymen  officiated  in  this  Church,  and 
both  attended  the  election  ;  much  confusion 
prevailed  ;  two  polls  were  held  in  the  Church 
at  the  same  time,'  and  two  sets  of  Trustees  were 
elected.  The  defendants  received  a  certificate 
of  their  election,  and  were  admitted  as  mem- 
bers of  the  Board  of  Trustees.  The  object  of 
this  suit  is  to  oust  them  from  their  seats. 

It  seems  that  for  some  time  previous  to  the 
election  in  question,  there  were  two  parties  in 
the  Church — one  denominated  the  Chace  par- 
ty, consisting  of  those  adhering  to  Mr.  Cbace, 
the  clergyman  of  the  Church  ;  and  the  other 
opposed  to  him,  denominated  the  Knapp  party 
— Mr.  Knapp  taking  an  active  part  against  Mr. 
Chace  ;  that  Mr.  Chace  had  selected  the  morn- 
ing of  the  day  of  election  as  a  suitable  time  to 
make  an  address  to  the  scholars  of  the  Sunday 
School,  and  thus  had  assembled  a  large  con- 
gregation of  persons  of  all  ages  and  sexes,  ex- 
cept that  portion  of  the  congregation  opposed 
to  himself, and  who  had  worshipped  separately 
from  his  party,  but  were  members  of  the  con- 
gregation, and  had  a  right  to  participate  in  the 
choice  of  Trustees.  Itseems.too.that  he  thought 
GOO*]  proper  *to  proceed  to  the  choice  of 
trustees,  without  dismissing  his  congregation. 
With  a  law  book  in  his  hand,  he  said  that  they 
would  proceed  according  to  law  ;  and  stating 
that  he  had  read  the  law,  he  nominated  two 
persons  to  act,  one  as  moderator,  and  the  other 
as  clerk,  and  putting  the  question,  declared  it 
carried.  The  persons  thus  nominated  placed 
themselves  at  a  table,  and  were  proceeding,  as 
some  of  the  witnesses  state,  to  take  votes.when 
Mr.  Knapp  and  others  objected,  alleging  that 
they  were  improper  persons  to  preside.  After 
some  confusion,  Knapp  nominated  two  of  the 
elders  or  deacons  of  the  Church  as  inspectors, 
and  put  the  question,  which  was  carried.  A 
scuffle  then  ensued  for  the  table,but  the  mode- 
rator and  his  clerk  kept  it,  though  Knapp's 
party  obtained  the  balloting  box,  and  retired 
into  a  pew,  a  few  feet  distant;  when  both  polls 
were  opened,  and  two  sets  of  Trustees  were 
chosen.  It  seems,  also,  that  after  the  modera- 
tor and  clerk  were  chosen,  instead  of  proceed- 
ing directly  to  their  business,  they  read  certain 
church  resolutions,  which  had  been  passed  that 
morning,  and  the  reading  of  which  was  called 
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for  by  Mr.  Chace.  It  is  impossible  to  read  this 
case  without  being  struck  with  the  indiscretion 
(to  say  the  least)  with  which  the  business  was 
conducted.  A  religious  exercise  upon  such  an 
occasion  was  without  a  precedent  in  that 
Church,  as  testified  to  by  one  of  the  witnesses; 
and  it  was,  probably,  known  that  a  portion  of 
the  congregation  were  not  in  the  Church,  and 
were  waiting  at  the  door  for  the  conclusion  of 
the  religious  exercises  ;  and  yet,  without  any 
dismissal  of  the  Church,  or  suspension  of  busi- 
ness, the  pastor,  without  leaving  the  pulpit, 
nominates  the  officers  to  preside  at  the  election. 
He  stated  that  he  was  about  to  proceed  accord- 
ing to  law,  and  nominated  officers  in  contra- 
vention of  the  law. 

Perhaps  the  circuit  judge  was  right  in  con- 
sidering the  officers  nominated  by  Mr.  Chase 
as  the  presiding  and  inspecting  officers  of  the 
election,  whatever  might  be  the  names  given 
to  them  ;  but  if  so,  why  were  not  the  persons 
designated  in  the  statute  selected  ?  Such  per- 
sons were  present,  and  the  selection  and  ap- 
pointment of  any  others  was  improper  and  il- 
legal. There  is  no  pretense  that  Mr.  Thomp- 
son was  an  elder  *of  the  Church  ;  nor  [*61O 
do  I  think  that  Mr.  Hawley  was  an  elder,  within 
the  meaning  of  the  statute — he  was  a  preacher, 
an  associate  minister  with  Mr.  Chace.  I  am 
aware  that  clergymen  in  the  Baptist  Church 
are  called  elders,  but  the  statute  did  not  mean 
the  clergy,  but  subordinate  officers,  known  by 
that  title  ;  the  clergyman  has  no  duty  assigned 
him  in  conducting  the  election,  but  simply  to 
read  the  notice  for  two  successive  Sabbaths. 
The  Legislature  evidently  did  not  intend  or 
expect  any  active  interference  by  the  clergy  ; 
and  this  case  calls  for  the  further  remark,  that 
the  impropriety  of  such  interference  was  never 
more  strongly  exemplified.  As  soon  as  the 
moderator  and  clerk  were  prepared  for  busi- 
ness, instead  of  permitting  them  to  take  votes 
for  Trustees,  Mr.  Chace  insisted  on  having  the 
resolutions  above  referred  to  read  ;  instead  of 
acting  as  the  messenger  of  peace,  he  was  the 
first  to  throw  the  apple  of  discord  ;  "then," 
says  Mr.  Hawley,  "the  disturbance  began." 
But  it  is  not  my  business  to  comment  upon  the 
conduct  of  the  parties  concerned,  only  so  far 
as  it  affects  the  question  now  before  the  court. 

I  have  no  hesitation  in  saying  that  the  ap- 
pointment of  Messrs.  Hawley  and  Thompson, 
as  presiding  officers,  was  illegal,  unless  there 
had  been  no  elders  of  the  Church  present;  their 
nomination  was  objected  to.and  was  altogether 
improper.  The  nomination  made  by  Mr. 
Knapp  of  two  of  the  elders  of  the  Church  was 
not  opposed,  but  was  carried  ;  Messrs.  Brown 
and  Verbryck  were,  therefore, the  only  persons 
regularly  appointed  presiding  officers  ;  theirs 
was  the  only  poll  regularly  open  to  receive 
votes,  and  they  were  the  only  persons  present 
who  had  a  right  to  certify  as  to  the  persons 
chosen.  The  statute  is  too  clear  to  admit  of  a 
doubt.  If  there  are  elders  or  church-wardens 
present,  they  and  they  alone,  must  be  appointed 
to  preside  ;  if  there  are  no  such  officers,  then 
two  of  the  members  of  the  Church  may  be 
chosen.  The  verdict  of  the  jury  was  right,  and 
in  my  opinion,  is  well  supported  by  the  testi- 
mony ;  and  unless  there  was  some  misdirection 
of  the  judge,  the  verdict  cannot  be  disturbed. 

I  will,  therefore,  consider  the  objections  to 
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the  decisions  and  charge  of  the  judge,  in  the 
order  in  which  they  are  presented  in  the  plaint- 
iff's points.  1.  He  admitted  parol  proof  of  the 
611*]  *number  of  the  electors.  The  statute 
makes  it  the  duty  of  the  clerk  of  the  Trustees 
to  keep  a  register  of  the  names  of  the  stated 
hearers  of  the  Church,  and  of  the  time  when 
they  became  so.  The  object  is  to  test  their 
right  to  vote,  and  that  is  the  only  use  to  which 
the  register  is  required  to  be  put;  it  does  not 
prevent  the  introduction  of  parol  proof  as  to 
the  number  of  the  members  of  the  Church. 
Besides,  it  did  not  appear  that  any  such  regis- 
ter was  in  existence.  2.  There  is  surely  no 
weight  in  the  objection  to  the  certificate  of  the 
inspectors;  two  had  been  made;  one  soon  after 
the  election,  the  other  some  months  afterwards: 
they  were  alike,  and  either  was  sufficient.  And 
I  also  concur  in  the  opinion  that  a  certificate 
signed  at  any  time  after  the  election  would  be 
proper  evidence.  The  statute  is  directory  to  the 
presiding  officers  to  certify  the  result  imme- 
diately; but  should  they  refuse  or  neglect  to 
do  so,  the  Church  is  not  to  be  without  officers: 
the  votes  of  the  members  cannot  thus  be  ren- 
dered ineffectual.  3.  The  judge  stated  to  the 
jury  that  the  election  was  not  necessarily  void 
because  the  notice  given  by  the  Trustees  to 
the  minister  was  less  than  one  month,  etc.,  and 
did  not  contain  the  names  of  the  Trustees 
whose  seats  became  vacant,  and  was  not  an- 
nounced for  two  successive  Sabbaths,  provided 
the  election  was  fairly  conducted,  and  all  in 
fact  had  notice;  but  if  the  omissions  were  fraud- 
ulently made,  or  the  election  had  thereby  been 
prejudiced,  then  the  omissions  should  invali- 
date the  election.  All  this  I  think  is  sound  doc- 
trine. In  People  v.  Runkle,  9  Johns.,  158,  the 
court  say,  we  must  give  the  statute  a  reasona- 
ble and  liberal  construction,  for  the  benefit  of 
the  churches.  See,  also,  6  Cow.,  23.  The  ob- 
ject of  the  notice  is,  that  the  voters  may  be 
fully  apprised  of  the  election,  and  may  attend 
and  exercise  their  rights.  There  is  no  pretense 
in  this  case  that  every  voter  was  not  present, 
for  they  appear  to  have  come  from  a  distance; 
the  time  was  well  understood,  and  had  been 
the  same  for  many  years.  No  evil  resulted 
from  the  omission,  if  there  was  any;  no  fraud 
was  imputed;  and  all  parties  attended,  and 
thereby  admitted  notice. 
New  trial  denied. 

Election  of  officers— Directory  and  furisdictional 
provisions  of  statutes.  Cited  in— 8  N.  Y.,  89;  34  N. 
Y.,  273 : 1  Keys,  517 ;  1  Hun,  54 : 6  Barb.,  656 ;  14  Barb., 
292 ;  32  Barb."  59 ;  39  Barb.,  101 ;  41  Barb.,  99 ;  3  T.  &  C., 
136  :  30  Cal.,  527. 

Elections—  What  will  avoid.  Cited  in— 91  N.  Y., 
635 ;  1  Lans.,  326 ;  55  Barb.,  363 ;  19  How.  Pr.,  249 ;  38 
How.  Pr.,  246;  7  Abb.,  N.  8.,  283 ;  1  Sweeney,  118. 

Certificate  of  election—  When  will  he  received  in  evi- 
dence. Limited— 38  How.  Pr.,  471. 

Cited  in— 16  Wend.,  606 ;  2  Abb.  App.  Dec.,  70 ;  10 
Abb.  App.  Dec.,  305. 

Also  cited  in— 6  Hill.,  648. 


612*]*MASON  &  HALE  «.  DENISON. 

Statute  against  Joint  Debtors — Practice — Infant 
Defendant  not  brought  in. 

Under  the  statute  against  loint  debtors,  authoriz- 
ing a  plaintiff  to  proceed  to  judgment  where  all  the 
defendants  have  not  been  brought  in,  Judgment 
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may  be  entered  as  well  where  the  defendant  not 
brought  in  is  an  infant,  as  where  he  is  an  adult ;  and 
consequently,  a  judgment  thus  entered  against  an 
infant  defendant  will  not  be  revoked  upon  a  writ  of 
error  coram  nobis,  although  such  judgment  was  en- 
tered without  the  appointment  of  a  guardian  to  the 
infant. 

Citations— 1  R.  8.,  521,  sec.  13;  Co.  Litt.,  135  b  •  2 
Inst.,  261 ;  2  Str.,  784 ;  2  R.  8.,  377,  sees.  1,  2 ;  553,  sec. 
15 ;  1  Arch.  Pr.,  123 ;  2  Arch.  Pr.,  173, 179, 180 ;  1  Tidd, 

"T?  RROR  coram  nobis.  C.  &  L.  Denison,  in 
-U  October  Term,  1828,  sued  Mason  &  Hale; 
Mason  was  returned  taken  upon  the  capias  ad 
respondendum,  and  Hale  not  found.  The  plaint- 
iffs declared  against  both  defendants  under  the 
Statute  against  Joint  Debtors,  ia  an  action  of 
astmmpsit,  for  goods  sold  and  delivered,  on  the 
common  money  counts,  and  on  an  account 
stated.  Mason  gave  a  cognovit,  for  $515.64, 
upon  which  a  judgment  was  entered  against 
both  defendants.  In  May,  1831,  the  defend- 
ants sued  out  a  writ  of  error  coram  nobis,  Mason 
appearing  by  attorney  and  Hale  by  guardian, 
and  assigned  for  error,  that  at  the  time  of  the 
rendition  of  the  judgment,  Hale  was  an  infant, 
within  the  age  of  21  years,  and  that  he  ought 
to  have  been  permitted  to  appear  to  defend  the 
suit  by  guardian,  wherefore  they  prayed  the 
judgment  might  be  revoked.  To  this  assign- 
ment of  error  the  plaintiffs  below  demurred, 
and  assigned  as  special  cause  of  demurrer,  that 
it  was  not  alleged  in  the  assignment  that  Hale 
had  appeared  in  any  manner  whatever  in  the 
suit  in  which  the  judgment  sought  to  be  re 
voked  was  rendered.  To  this  there  was  a 
joinder. 

Mr.  J.  A.  Spencer,  in  support  of  the  de- 
murrer. Had  the  defendant  Hale  appeared  in 
the  suit  in  which  judgment  was  rendered 
against  him,  either  in  person  or  by  attorney, 
it  would  have  been  error;  but  he  did  not  do  so; 
he  did  not  appear  at  all — and  not  being  in  court, 
a  guardian  could  not  have  been  appointed  for 
him.  The  judgment  was  entered  under  the 
statute  authorizing  proceedings  against  joint 
debtors,  where  all  are  not  brought  into  court. 
1  R.  L.,  521,  sec.  13.  Hale  was  returned  by 
*the  sheriff  not  found;  the  plaintiffs,  [*613 
therefore,  could  not  compel  his  appearance, 
nor  have  a  guardian  appointed  for  him,  nor 
treat  him  as  in  court  for  any  purpose,  except 
to  enter  judgment  against  him;  and  that  they 
were  expressly  authorized  to  do  by  the  statute. 
The  cause  of  action  being  joint  against  both 
defendants,  the  suit  was  necessarily  brought 
against  both.  Formerly,  where  one  of  several 
joint  contractors  could  not  be  found  on  the 
capias  issued  against  him,  the  plaintiff  might 
proceed  to  outlawry,  and  though  the  defend- 
ant was  an  infant,  judgment  of  outlawry  was 
rendered  without  appointing  a  guardian  for 
him  in  such  proceedings,  for  such  appointment 
would  have  been  &felo  dese;  and  if  an  appear- 
ance by  guardian  was  not  necessary  in  the  case 
of  outlawry,  why  should  it  be  required  in  the 
proceeding  against  joint  debtors,  which  is  a 
substitute  for  the  outlawry.  Now,  proceed- 
ings to  outlaw  a  defendant  in  a  civil  action  are 
abolished  by  Statute,  2  R.  S.,  553,  sec.  15,  and 
unless  the  judgment  sought  to  be  reversed  be 
sustained,  plaintiffs  having  a  joint  cause  of  ac- 
tion against  several  defendants,  one  of  whom 
is  an  infant  who  cannot  be  found,  will  be  re- 
mediless. 
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Mr.  S.  Stevens,  contra.  The  suit  in  which 
judgment  was  rendered  was  for  a  cause  of  ac 
tion  for  which  an  infant  could  not  be  rendered 
responsible,  being  for  a  debt  contracted  as  a 
merchant,  and  on  an  account  stated.  By  the 
judgment,  the  property  in  which  the  infant 
had  a  joint  interest  with  his  co-defendant  is 
bound.  A  judgment  may  be  entered  where  a 
defendant  suffers  a  default  or  by  nihil  dicit, 
but  it  cannot  be  entered  if  the  defendant  be  an 
infant,  unless  a  guardian  be  appointed.  It  is 
no  answer  to  say  that  the'  infant  not  having 
been  brought  into  court,  a  guardian  could  not 
be  appointed;  for  if  such  be  the  case,  it  proves 
that  the  proceeding  is  inapplicable  in  the  case 
of  an  infant.  7  Wend.,  4S9.  Had  the  infant 
been  brought  into  court,  he  might  have  de- 
feated a  recovery  against  him  by  setting  up  the 
plea  of  infancy,  and  he  cannot  be  deprived  of 
his  defense  by  having  a  writ  returned  against 
him  non  est  invent  us.  If  the  Statute  of  Joint 
Debtors  applies,  the  plaintiffs  should,  in  the 
language  of  the  Act,  have  judgment  and  ex- 
ecution against  all  the  defendants  in  the  same 
614*]  *manner  as  if  all  had  been  brought 
into  court,  which  would  have  been  by  having 
a  guardian  appointed  for  the  infant.  But  it  is 
insisted  that  the  Joint  Debtor  Act  is  inapplica- 
ble, where  the  defendant  not  brought  in  is  an 
infant.  The  Legislature  did  not  intend  by  it 
to  change  the  common  law  in  respect  to  the 
privilege  of  infants;  such  is  not  their  declara- 
tion; and  it  is  said  to  be  a  well  settled  rule,  in 
tenderness  to  infants,  that  the  construction  of 
all  statutes  is  that  minors  shall  not  be  ousted 
of  their  common  law  privileges,  unless  the 
Legislature  have  so  expressly  declared.  Reeve, 
Dom.  Rel.,  58. 

Mr.  Spencer,  in  reply,  denied  the  last  prop- 
osition contended  for  on  the  other  side,  and 
insisted  that  the  law  was  directly  the  reverse; 
»'.  «.,  that  infants  were  included  as  well  as 
adults  in  the  general  terms  of  an  Act  of  the 
Legislature,  unless  an  express  exception  was 
made  in  their  favor.  He  also  insisted  that  the 
phraseology  of  the  Act  commented  on  by  the 
counsel  for  the  plaintiffs  in  error,  requiring 
plaintiffs  proceeding  against  joint  debtors,  to 
have  their  judgments  and  executions  in  the 
same  manner  as  if  all  the  defendants  had  been 
brought  in,  referred  to  the  judgments  and  ex- 
ecutions only,  and  not  to  the  previous  proceed- 
ings. 

By  the  Court,  Nelson.  J.  By  the  1  R.  L., 
p.  521,  sec.  13,  it  is  provided  that  all  persons 
jointly  indebted  to  any  other  person  upon  any 
joint  obligation,  etc.,  for  which  remedy  might 
be  had  at  law  against  such  debtors,  in  case  all 
were  taken  by  process,  etc.,  shall  be  answer- 
able to  their  creditors  separately  for  such  debts; 
that  is  to  say,  a  creditor  may  issue  process 
against  all  the  debtors,  and  in  case  any  be 
brought  into  court,  he  or  they  so  brought  in 
shall  answer  to  the  plaintiff;  and  in  case  judg- 
ment pass  for  the  plaintiff,  he  shall  have  exe- 
cution against  the  person  and  sole  property  of 
the  one  taken,  and  against  the  property  of  all. 
Under  this  Act,  it  has  been  decided  that  the 
defendant  brought  into  court  may  confess 
jud&rment,  and  it  will  be  as  effectual  against 
<>15*]  all  *the  debtors  as  when  obtained  by 
default  or  after  contestation.  This  case,  there 
WEND.  11. 


fore,  shows  that  the  application  of  the  statute 
to  joint  debtors,  when  one  or  more  are  infants, 
may  enable  creditors  to  obtain  judgment 
against  the  latter  on  contracts  not  binding 
upon  them. 

At  common  law,  an  infant  can  appear  and 
defend  only  by  guardian,  and  not  in  person  or 
by  attorney,  Co.  Lilt..  135  b;  2Inst.,  261;  2 
Str. ,  784;  and  this  even  when  sued  jointly  with 
an  adult  defendant.  The  Revised  Statutes  con- 
tain substantially  the  same  provisions  as  the 
former  Act.  The  2d  section  declares  the  effect 
of  the  judgment,  namely:  that  it  shall  be  con- 
clusive evidence  of  the  liability  of  the  party 
taken,  or  who  appeared;  but  against  every 
other  defendant  it  shall  be  evidence  only  of  the 
extent  of  the  plaintiff's  demand,  after  the  li- 
ability of  such  defendant  shall  have  been  es- 
tablished by  other  evidence.  2  R.  S. ,  377,  sees. 
1.  2.  The  Statute  Concerning  Joint  Debtors 
was  intended  to  supersede  the  necessity  of  the 
plaintiff's  proceeding  to  outlawry  against  one 
not  found  or  brought  into  court,  which  was 
essential  before  judgment  could  pass  against 
those  taken.  1  Archb.  Pr.,  123;  2  Id.,  173, 
179.  An  infant  beyond  the  age  of  12,  the  pe- 
riod when  anciently  he  was  capable  of  taking 
the  oath  of  allegiance,  was  liable  to  the  pro- 
ceeding of  outlawry;  but  a  party,  after  out- 
lawry on  mesne  process,  might  always  come  in 
on  terms  and  defend  the  original  suit.  1  Tidd, 
126;  2  Archb.,  173,  180.  The  words  of  the 
statute  are  broad  and  unqualified,  and  we  do 
not  see  how  we  can  say  that  the  Legislature 
did  not  intend  to  include  infant  joint  debtors. 
They  could  not  have  been  ignorant  of  the 
privilege  of  infants,  nor  of  the  consequences 
of  this  provision  in  respect  to  them.  The  debt 
being  joint,  and  the  judgment  only  against  the 
joint  property  of  the  one  not  taken,  they  must 
have  supposed  that  this  particular  interest 
would  be  sufficiently  protected  by  being  rep- 
resented by  one  or  more  in  defending  the  suit, 
and  thus  the  infant  would  always  be  secured 
the  benefit  of  the  defense  of  an  interested  co- 
defendant.  It  is  just  that  the  joint  property 
should  be  subjected  to  the  payment  of  the 
debt,  both  as  to  the  creditor  and  co  debtor,  and 
we  see  no  particular  evil  from  the  statute  as 
thus  construed,  in  regard  to  the  infant;  and  if 
there  is  any  evil,  it  *must  be  left  to  the  [*61 6 
Legislature  to  correct  it.  There  is  no  violation 
of  the  common  law  rule  that  an  infant  can 
only  appear  by  guardian,  because  the  Act  is 
framed  upon  the  idea  of  the  non-appearance  of 
the  debtor.  The  debtor  brought  into  court, 
appears  for  all  as  to  the  joint  interest. 

Upon  proceedings  of  outlawry,  judgment  is 
rendered  against  the  party  absent,  and  it  may 
be  collected  out  of  his  goods  and  chattels,  lands 
and  tenements.  This  practice  in  civil  cases  is 
abolished,  2  R.  S.,  553,  sec.  15;  and  unless  in- 
fants, where  process  cannot  be  served  upon 
them,  are  included  in  the  Joint  Debtor's  Act, 
as  it  is  called,  there  is  no  mode  left  by  which 
their  property  can  be  reached  in  any  case,  even 
where  they  are  clearly  liable  upon  their  con- 
tracts. 

The  judgment,  therefore,  mutt  be  affirmed. 

Affirmed— 15  Wend..  64. 

Cited  in-3  Denio,  180 :  61 N.  Y.,  3*8 ;  38  Wls.,  582. 
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Landlord  and  Tenant — Surrender  of  Lease  for 
Term  of  Years,  Void  under  Statute  of  Frauds 
unless  by  Deed  or  Note  in  Writing — Tenant  for 
a  Year,  not  Entitled  to  Notice  of  a  Month 
where  He  Holds  Over — He  may  be  Removed 
under  Statute  Authorizing  Summary  Proceed- 
ings— He  Cannot  Set  up  Title  Acquired  Since 
the  Leasing  of  the  Premises. 

A  surrender  of  a  lease  for  a  term  of  years  is  not 
good  within  the  Statute  of  Frauds,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party ;  the 
canceling  and  destroying  ot  the  lease  by  the  agree- 
ment of  the  parties  will  not  operate  to  devest  the 
interest  of  the  lessee. 

Where  a  tenant,  for  a  year,  holds  over  after  the 
expiration  of  his  term  without  the  permission  of 
his  landlord,  he  may  be  removed  from  the  demised 
premises  in  the  manner  prescribed  by  the  Statute 
Authorizing  Summary  Proceedings  to  Recover  the 
Possession  of  Land,  without  having  been  served 
with  a  month's  notice  to  quit ;  he  is  not,  within  the 
meaning  of  this  statute  a  tenant  at  sufferance. 

To  entitle  such  tenant  to  a  notice  of  a  month  to 
remove  from  the  premises,  the  holding  over  must 
be  continued  for  such  length  of  time,  after  the  ex- 
piration of  the  term,  as  to  authorize  the  implication 
of  assent  on  the  part  of  the  landlord  to  such  contin- 
uance ;  and  where  a  landlord  waited  3  months  and 
12  days  before  instituting  proceedings  under  the 
statute,  it  was  held,  that  he  was  not  chargeable  with 
laches,  especially  as  it  appeared  that  he  had  at- 
tempted to  obtain  possession  without  recourse  to 
coercive  measures. 

A  tenant  proceeded  against  under  this  statute, 
cannot  set  up  title  to  the  premises  acquired  by  him 
since  the  taking  of  his  lease,  in  bar  of  the  landlord's 
claim  to  be  put  into  possession. 

Citations— 2  Bl.  Com.,  150;  4  Kent,  Com.,  110, 116 ; 
1  Cruis.,  288:  1  Johns.  Cas.,  124;  1  R.  S.,  745,  sec.  9; 
10  Wend.,  353;  4  Wend.,  327 :  8  Cow..  71 :  1  R.  L.,  78, 
sec.  10 ;  Woodf .,  134,  135 ;  1  Kent  &  R.,  79,  sec.  10 ;  4 
Bac.  Abr.,  Leases,  210;  6  East.  86,  90,  101;  8  Johns., 
394. 

T  ANDLORD  and  tenant.  This  was  a  cer- 
JJ  tiorari  to  remove  proceedings,  instituted 
by  Lytle  against  Rowan,  under  the  Act  Au- 
017*]  thorizing  *Summary  Proceedings  to 
Recover  the  Possession  of  Land,  2  R.  S.,  511, 
for  holding  over  certain  premises  after  the  ex- 
piration of  his  lease.  The  case  was  tried  be 
fore  a  jury,  and  from  the  evidence  returned  by 
the  judge,  before  whom  the  proceedings  were 
had,  the  following  facts  appeared:  Mar.  23, 
1829,  Lytle  demised  a  certain  farm,  the  prem- 
ises in  question,  to  one  Webster,  for  the  term 
of  8  years,  at  an  annual  rent  of  $55;  and  on  the 
same  day  Webster  underlet  the  same  premises, 
with  the  assent  of  Lytle,  to  Rowan  for  one 
year,  at  a  rent  of  $50,  which  Lytle  agreed  to 
accept  in  satisfaction  of  the  first  year's  rent,  to 
be  paid  to  him  by  Webster;  Rowan's  term  to 
expire  Apr.  1,  1830.  Apr.  14,  1830.  Webster 
surrendered  his  lease  to  Lytle,  which  was  can 
celed  and  destroyed.  For  some  time  previous 
to  the  expiration  of  his  term,  Rowan  pretend- 
ed to  have  acquired  some  right  to  the  prem 
ises,  independent  of  his  title  derived  under  his 
lease,  ana  negotiations  were  had  between  him 


NOTE.— Landlord  and  tenant— Tenancy  from  year 
to  year— Notice  to  quit.  See  Jackson  v.  Wilsey,  9 
Johns..  267,  note. 

For  definition  of  estate  at  sufferance,  in  addition 
to  the  the  above  case  of  Rowan  v.  Lytle.  see  Jack- 
son v.  Calms,  20  Johns.,  301 ;  Kellogg  v.  Kellogg,  6 
Barb..  11«,  129. 

AB  to  surrender  of  lease,  in  addition  to  the  above 
case  of  Rowan  v.  Lytle,  Bee  Jackson  v.  Gardner,  8 
Johns.,  394 ;  Hcgoman  v.  McArthur,  1  E.  D.  Smith, 
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and  Lytle  as  to  his  continuance  on  the  prem- 
ises; Lytle  claiming  that  he  should  pay  a  rent 
of  $65.  June  1 ,  Lytle  told  Rowan  he  must 
give  that  sum  as  rent  or  quit  the  premises,  ob- 
serving that  he  had  told  him  so  before,  and 
would  not  be  bothered  any  longer.  July  12, 
these  proceedings  were  instituted.  On  these 
facts,  the  counsel  for  Rowan  moved  for  a  non- 
suit, on  the  grounds:  1.  That  the  relation  of 
landlord  and  tenant  did  not  exist  between  Lytle 
and  Rowan;  and  2.  That  if  Rowan  was  the 
tenant  of  Lytle,  he  was  a  tenant  at  sufferance 
or  at  will,  and  entitled  to  30  days'  notice  to 
quit.  The  judge  decided,  that  from  the  evi- 
dence adduced,  Rowan  was  an  under  tenant  of 
Lytle,  and  as  his  lease  expired  on  a  day  cer- 
tain, and  as  it  did  not  appear  that  he  had  per- 
mission from  Webster  or  Lytle  to  continue  in 
possession  after  the  expiration  of  the  lease,  he 
was  not  entitled  to  notice  under  the  statute 
and,  therefore,  refused  to  nonsuit  the  plaintiff. 
The  defendant  then  offered  to  prove  that  he 
was  a  tenant  in  common  with  the  plaintiff  of 
the  premises  in  question,  having,  subsequent 
to  the  time  when  he  took  his  lease  from  Web- 
ster, purchased  from  some  of  the  heirs  of  the 
plaintiff's  father  their  rights  in  the  premises, 
which  *heirs  he  alleged  had  an  equal  [*6 1 8 
right  with  the  plaintiff  in  the  premises.  The 
judge  decided  that  as  the  defendant  had  ob 
tained  possession  from  the  plaintiff  through 
Webster,  he  was  estopped  from  denying  his 
tenancy,  and  excluded  the  testimony.  The 
jury  found  a  verdict  in  favor  of  Lytle.and  the 
judge  issued  a  warrant  directing  him  to  be  put 
into  possesson.  Rowan  sued  out  a  certiorari. 

Messrs.  I.  Willard  and  S.  Stevens,  for 
plaintiff  in  error. 

Mr.  C.  L.  Allen,  contra. 

By  the  Court,  Savage,  Ch.  J.  The  decis- 
ions of  the  judge  are  a  correct  exposition  of 
the  statute.  The  object  of  the  statute  is  to  fur- 
nish to  the  landlord  a  more  expeditious  remedy 
to  recover  possession  of  the  demised  premises 
than  he  could  have  by  the  action  of  ejectment. 
In  that  action,  the  general  rule  is,  that  any 
person  who  holds  possession  of  land  by  the 
permission  of  the  owner,  shall  not  be  removed 
from  that  possession  without  a  regular  notice 
to  quit;  and  for  the  purpose  of  such  notice  to 
quit,  tenancies  at  will  are  construed  into  ten- 
ancies from  year  to  year.  This  is  the  common 
law  remedy.  The  great  delay  consequent  upon 
this  mode  of  proceeding  was  the  evil  com- 
plained of,  and  for  which  the  statute  affords  a 
remedy.  The  principle  assumed  by  the  stat- 
ute is,  that  the  tenant,  whose  term  expires  on  a 
day  certain,  must  surrender  possession  on  that 
day;  and  if  he  refuses,  that  the  landlord  may 
proceed  without  delay  to  obtain  the  possession. 

The  Legislature  provide  for  tenants  at  will 
and  sufferance,  that  their  tenancy  shall  be 
terminated  by  a  notice  before  they  can  be  re- 
moved; the  reason  is,  because,  without  such 
notice,  their  tenancy  does  not  terminate  on  a 
day  certain. 

The  plaintiff  in  error  contends  that  he  was 
tenant  at  sufferance  and,  therefore,  entitled  to 
notice,  and  that  he  was  such  tenant,  because 
he  remained  in  possession  after  the  termina- 
tion of  his  lease  for  one  year.  "An  estate  at 
sufferance  is  where  one  comes  into  possession 
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of  land  by  lawful  title,  but  keeps  it  afterwards 
without  any  title  at  all;  as  if  a  man  takes  a 
lease  for  a  year,  and  after  the  year  is  expired, 
O19*J  continues  to  hold  *the  premises  with- 
•out  any  fresh  leave  from  the  owner  of  the  es- 
tate." 2  Bl.  Com.,  150;  4  Kent,  Com.,  110, 
116.  There  is  no  privity  of  estate  between  a 
tenant  at  sufferance  and  the  owner  of  the  land; 
for  this  tenant  only  holds  by  the  laches  of  the 
owner.  Id.,  1  Crui.,  288.  Before  the  Statute 
of  1820,  of  which  the  present  is  a  revision,  and 
in  some  respects  a  modification,  the  owner 
might  turn  out  the  tenant  at  sufferance,  and  he 
was  remediless.  1  Johns.  Cas.,  124.  At  the 
•common  law,  the  owner  might  enter  and  oust 
the  tenant,  2  Bl.  Com.,  150;  but  before  entry, 
he  could  not  maintain  an  action  of  trespass  as 
against  a  stranger;  and  the  reason  is,  that  be- 
ing once  in  by  a  lawful  title,  the  law  will  sup- 
pose the  continuance  of  his  possession,  unless 
the  owner,  by  some  public  act  like  entry,  de- 
clare his  continuance  wrongful.  A  tenant  at 
will,  it  will  be  recollected,  acquires  the  pos- 
session by  the  consent  of  the  owner;  and  this 
estate  may  arise  by  implication,  as  by  holding 
over  and  payment  of  rent.  The  acceptance 
of  the  the  rent  creates  an  estate  at  will,  and 
converts  an  estate  at  sufferance  into  an  estate 
at  will,  or  a  tenancy  from  year  to  year.  An 
estate  at  sufferance  is  an  estate  created  not  by 
the  consent,  but  by  the  laches  of  the  owner. 
It  seems  to  follow,  that  without  laches  on  the 
part  of  the  owner  or  landlord,  there  can  be  no 
estate  by  sufferance.  What  laches  are  suffi- 
cient to  create  this  estate,  is  a  question  I  do 
not  find  discussed  or  decided.  In  case  of  a 
tenancy  for  a  year,  is  the  landlord  obliged  in 
all  cases  to  give  notice  to  the  tenant  of  30  days 
before  he  can  institute  proceedings  against 
him?  This  would  seem  to  follow  from  the 
Argument  of  the  plaintiff's  counsel;  and  yet 
such  a  proposition  would  not  be  distinctly  con- 
tended for.  The  object  of  the  notice  is  to 
terminate  the  tenancy  at  will  or  sufferance;  to 
inform  the  tenant  when  his  term  expires;  in 
other  words,  when  he  must  quit  the  posses- 
sion. In  case  of  a  tenancy  for  a  year,  the  lease 
contains  the  information,  and  the  statute  does 
not  require  any  other  notice;  but  if,  at  the 
same  moment  when  the  year  expires,  the  es- 
tate at  sufferance  begins,  this  notice  must  be 
given,  or  the  proceedings  must  be  immediately 
commenced.  The  notice  to  quit  in  such  case 
terminates  the  tenancy,  and  that  is  its  only  ef- 
fect. "At  the  expiration  of  one  month,  the 
O2O*]  landlord  may  re-enter,  or  *maintain 
ejectment,  or  proceed  in  the  manner  prescribed 
by  law  to  remove  such  tenant,  without  any 
further  or  other  notice  to  quit."  IRS.,  745, 
sec.  9.  At  the  expiration  of  the  30  days,  then 
the  landlord  is  precisely  in  the  situation  he  is 
at  the  end  of  the  year,  when  the  holding  is  for 
a  year.  Suppose  he  omits  to  commence  pro- 
ceedings for  30  or  60  days,  must  he  give  no- 
tice over  again,  and  so  on  totie*  quotie*?  The 
•expiration  of  the  notice  is  equivalent  to  the  ex- 
piration of  a  lease,  and  that  is  all.  At  the  ex- 
piration of  the  notice  or  lease,  the  parties  stand 
in  some  relation  to  each  other;  and  when  the 
possession  is  continued  without  the  consent  of 
the  landlord,  the  law  says  the  person  in  pos 
session  is  tenant  at  sufferance.  But  for  the 
purpose  of  giving  this  statute  a  fair  construc- 
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tion  and  beneficial  operation,  no  notice  should 
be  held  necessary,  unless  the  landlord  has  un- 
necessarily delayed  his  proceedings;  and  the 
object  of  the  Legislature  will  be  best  promoted 
by  holding  that  such  notice  is  not  necessary, 
unless  the  landlord  has  permitted  the  tenancy 
at  sufferance  to  continue  for  such  a  length  of 
time  as  to  imply  assent.  10  Wend.,  353.  Ten 
ancies  at  will  are  construed  tenancies  from 
year  to  year.  In  allusion  to  this  well  estab- 
lished doctrine,  it  was  said  in  Jackson  v.  Sal- 
mon, 4  Wend.,  327,  that  a  tenant  for  a  year 
holding  over  is  tenant  from  year  to  year;  not 
that  he  is  technically  so,  but  for  the  purpose 
of  notice  to  quit,  which  was  the  only  point  of 
view  in  which  the  subject  was  there  considered. 
Suppose,  for  instance,  the  landlord  chooses 
not  to  proceed  under  the  statute,  but  to  re- 
cover by  action  of  ejectment,  he  must  give  his 
tenant,  from  year  to  year,  6  months'  notice, 
and  the  notice  must  expire  with  the  year.  As 
has  been  before  remarked,  the  object  of  the 
statute  was  to  enable  landlords  to  obtain  pos- 
session of  their  lands  without  useless  delay. 
Under  the  circumstances  of  this  case,  a  delay, 
to  be  justly  called  laches,  must  be  of  longer 
continuance  than  3  months  (the  time  which 
elapsed  between  the  end  of  the  year  and  the 
commencement  of  these  proceedings),  and 
should,  I  apprehend,  be  accompanied  with 
some  evidence  of  negligence.  In  this  case  it 
appears  the  landlord  endeavored  to  obtain  pos- 
session without  a  resort  to  coercive  proceed- 
ings, but  was  unsuccessful.  There  was  noth- 
ing like  acquiescence  on  his  part. 

*The  judge  decided  correctly  in  re-  [*62 1 
jecting  proof  to  show  that  the  defendant  was 
tenant  in  common;  by  taking  a  lease  under  the 
plaintiff's  title,  he  admitted  that  title,  and  can- 
not controvert  it;  he  must  surrender  the  pos- 
session, and  then  may  bring  his  action. 

But  Lytle  was  not  the  proper  person  to  bring 
the  suit;  Webster's  interest  had  not  ceased  by 
the  surrender  and  canceling  of  his  lease.  Lewis 
v.  Payn,  8  Cow.,  71,  has  been  quoted  to  show 
that  the  canceling  a  deed  does  not  devest  the 
estate.  That  was  a  case  of  fraudulent  cancel- 
ing by  one  party  only,  and  there  he  would 
have  lost  his  estate  but  for  a  counterpart;  this 
is  a  case  of  a  voluntary  canceling  an  instru- 
ment between  the  parties  to  it,  no  other  person 
having  acquired  any  rights  under  it  which 
were  then  in  existence.  That  such  a  cancel- 
ing does  not  put  an  end  to  the  estate  created 
by  the  instrument,  is  the  necessary  consequence 
of  the  Statute  of  Frauds.  The  Revised  Laws 
of  1818,  1  R.  L.,  78,  sec.  10,  declared  that  no 
leases,  estates  or  interests,  either  of  freehold 
or  terms  for  years,  shall  be  assigned,  granted 
or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  or  his  agent,  or 
by  act  and  operation  of  law.  The  Act  of  1801 
was  in  the  same  language  as  the  Act  of  1818. 
1  Kent  &  Rad.,  79.  sec.  10.  The  Revised  Stat- 
utes of  1880  are  the  same.  The  Act  of  29 
Charles  II.,  was  the  same.  Under  that  statute 
it  was  held  that  a  lease  for  years  cannot  be  sur- 
rendered by  canceling  the  instrument,  without 
writing:  the  intent  of  the  statute  was  to  put 
an  end  to  the  transferring  interest  in  lands  by 
symbols  and  words  only.  Woodf.,  134,  185; 
4'Bac.  Abr.,  Leases,  210.  The  words  in  the 
statute,  "  by  act  and  operation  of  law," 
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mean  a  surrender  in  law,  by  taking  a  new  lease, 
to  begin  presently  or  during  the  continuance 
of  the  first.  See  6  East,  86,  90, 101.  The  case 
of  Jackson  v.  Gardner,  8  Johns.,  394,  was  de- 
cided upon  the  Statute  of  1801,  and  it  was 
there  held  that  the  plaintiff  might  recover  upon 
an  old  lease,  which  had  been  surrendered  by 
parol,  and  a  new  lease  taken;  but  that  after  16 
years'  possession  under  the  second  lease,  the 
party  should  not  recover  any  more  than  he 
could  prove  with  absolute  certainty  was  cov- 
ered by  the  old  lease,  which  had  been  thus  sur- 
rendered. It  was  conceded  that  the  interest  of 
622*]  the  lessee  was  not  *devested,  but  the 
court  said  every  presumption  ought  to  be  turned 
against  a  party  setting  up  a  claim  under  a  lease 
so  surrendered  up.  In  the  present  case,  Lytle 
had  parted  with  his  interest  for  eight  years; 
and  without  being  revested  with  the  right  to 
the  possession,  could  not  legally  institute  these 
proceedings.  The  plaintiff  here  must  recover 
upon  the  strength  of  his  own  title,  not  upon 
the  absence  of  title  in  the  defendant.  The  parol 
surrender  conveyed  nothing,  and  Lytle's  pro 
ceedings  were  not  sustained  by  it;  he  showed 
the  title  to  the  possession  to  be  in  Webster, 
where,  in  contemplation  of  law,  it  still  remains. 

Proceeding*  reversed. 

Summary  proceedings  to  remove  tenant.  Cited  In 
—17  Wend.,  471 ;  21  Wis.,  61. 

Tenant  holding  over— Acquiescence  of  landlord — 
Tenancy  at  will  and  by  sufferance.  Cited  in— 1  De- 
nio,  115 ;  4  Denio,  188 ;  51  N.  Y.,  543 ;  55  N.  Y.,  680 :  3 
Barb.,579 :  9  Barb.,  370 ;  12  Barb.,484 ;  5  How.  Pr.,  88  ; 
19  How.  Pr.,  31 ;  6  Duer,  270 : 11  Leg.  Obs.,  92 ;  28  Cal., 
555 ;  46  Wis.,  287 ;  15  Mich.,  35. 

Laches — When  landlord  chargeable  with.  Cited  in 
—14  N.  Y.,  434 ;  3  Barb.,  579. 

Lease  for  years— Lease  and  surrender  must  be  in 
writing. 

Distinguished— 7  Barb.,  199. 

Cited  in— 9  N.  Y.,  27 ;  4  McLean,  14 ;  28  Am.  Hep., 
123  (72  N.  Y.,  147). 

Certiorari—  When  court  wUl  look  into  merits.  Cited 
in-6  N.  Y..  313;  32  Barb.,  134. 


HAMILTON  t>.  AVERILL  &  WHYTE. 

Practice — Enforcing   Claim  against  Surety  on 
Appeal  Bond — Revised  Statutes. 

An  appellee,  the  obligee  of  an  appeal  bond  exe- 
cuted previous  to  the  Revised  Statutes,  in  whose 
favor Judgment  is  rendered  upon  the  appeal,  is  not 
bound  for  the  purpose  of  enforcing  his  claim 
against  the  surety,  to  issue  execution  upon  such 
judgment  within  30  days  after  its  rendition ;  such 
provision  being  applicable  only  to  bonds  executed 
subsequent  to  the  Revised  Statutes  going  into  op- 
eration. 

Citations— Sess.  Laws.,  295,  sec.  34;  1  Wend..  153;  2 
R.  8.,  259.  sec'189,  sub.  3,  363:  sec.  222;  779,  sec.  6;  7 
Wend.,  465;  8  Wend.,  526;  4  Wend.,  210. 

ERROR  from  the  Clinton  C.  P.  Hamilton 
sued  Averill  and  Whyte  on  an  appeal  bond 
bearing  date  Oct.  24,  1829,  conditioned  that 
Whyte  should  prosecute  with  diligence  an  ap- 
peal taken  by  him  from  a  judgment  rendered 
by  a  justice  of  the  peace  against  him  in  favor 
of  Hamilton  to  the  C.  P.  of  Clinton,  and  pay 
the  judgment  and  costs  of  such  appeal,  in  case 
ludgraent  should  be  given  in  the  C.  P.  against 
him  ;  and  further,  that  Whyte  should  pay 
the  debt  or  damages  recovered  before  the  jus- 
tice, together  with  the  interest  thereon  and 
1224 


costs  of  the  appeal,  if  the  appeal  should  not  be 
prosecuted  with  diligence ;  or  surrender  hi» 
body  in  execution  of  the  judgment.  The  plaint- 
iff assigned,  as  a  breach  of  the  condition  of 
the  bond,  that  he  recovered  judgment  in  the 
C.  P.  against  Whyte  on  the  appeal,  for  $70.73- 
damages  and  costs  ;  that  he  issued  an  execu- 
tion on  *such  judgment  returnable  at  [*623 
the  May  Term,  1830,  of  the  C.  P.;  and  that 
the  sheriff  of  Clinton  made  a  return  thereto 
milla  bona,  etc. , whereby  an  action  had  accrued, 
etc.  Averill  alone  appeared  and  pleaded:  1. 
Non est factum  ;  2.  Performance  generally;  3. 
That  the  judgment  on  appeal  was  rendered  in 
favor  of  the  plaintiff  on  the  first  Tuesday 
of  Jan.,  1830,  and  that  the  plaintiff  did  not 
sue  out  execution  thereon  within  30  days  next 
after  the  term  in  which  such  judgment  was 
rendered;  and  4.  That  he,  Averil],~has  at  all 
times  been  ready  and  willing  to  surrender  the 
body  of  Whyte  in  execution,  in  discharge  of 
the  bond,  and  still  is  ready,  etc..  but  that  no 
execution  had  been  issued  by  the  plaintiff  upon 
which  he  was  able  to  surrender  Whyte.  To 
the  second  plea  the  plaintiff  replied,  denying 
performance;  to  the  third  he  demurred,  and 
to  the  fourth  reiterated  the  averment  in  the  dec- 
laration of  the  issuing  and  return  of  the  exe- 
cution. The  defendant  demurred  to  the  rep- 
lications of  the  plaintiff,  and  assigned  as  spe- 
cial cause,  the  want  of  the  signature  of  counsel. 
Upon  this  state  of  pleadings  the  parties  went 
to  trial.  The  plaintiff  proved  the  execution  of 
the  appeal  bond,  a  judgment  rendered  in  his 
favor  in  the  C.  P.  in  January  Term,  1830,  the 
judgment  roll  filed  Apr.  9,  1830,  excution  is- 
sued Apr.  21,  following,  and  a  return  of  nutta 
bona,  etc.,  in  July,  1830;  after  which  the  suit 
on  the  appeal  bond  was  commenced.  The  de- 
fendant moved  that  the  plaintiff  be  nonsuited, 
for  that  he  had  not  shown  an  execution  issued 
against  Whyte  within  30  days  after  the  term 
in  which  judgment  was  so  rendered  against 
Whyte.  The  court  sustained  the  motion  and 
granted  the  nonsuit,  on  which  judgment  for 
costs  was  entered  against  the  plaintiff,  who, 
having  excepted  to  the  decision  and  obtained 
a  bill  of  exceptions  to  be  duly  signed,  sued  out  a 
writ  of  error. 

Mr.  H.  Bleecker,  for  the  plaintiff. 

Mr.  W.  Hay,  for  the  defendant. 

*By  the  Court,  Nelson.  J.  The  only  [*624 
issue  of  fact  upon  the  record,  and  which  was 
tried  by  the  C.  P.  was  upon  the  plea  of  non  est 
factum,  which  admitted  every  material  allega- 
tion in  the  declaration,  except  the  execution, 
of  the  bond.  That  was  proved  and  the  plaint- 
iff, therefore,  was  entitled  to  recover.  Whether 
the  execution  had  been  regularly  issued  or  not 
was  a  question  that  could  not  be  raised  under 
this  issue.  There  were  other  pleas  which  pre- 
sented it,  but  those  come  up  on  demurrer.  The 
judgment,  therefore,  must  be  reversed. 

We  may  as  well,  however,  decide  the  mate- 
rial question  involved  in  the  case,  to  wit:  was 
the  plaintiff  bound  to  issue  an  execution  upon 
the  judgment  recovered  on  appeal  within  80- 
days  after  the  term  in  which  it  was  rendered? 
The  Act  of  1824,  Sess.  Laws,  295,  sec.  34,  on 
an  appeal,  directed  a  bond  to  be  given  in  double 
the  amount  of  the  judgment,  conditioned, 
among  other  things,  if  judgment  should  be  ren- 
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dered  against  the  appellant,  "to  pay  such  judg- 
ment, including  costs  of  appeal."  1  Wend.,  153. 
By  the  39th  section  the  appellee,  if  he  succeeds, 
may  prosecute  the  bond  given  to  recover  the 
amount  of  his  judgment,  provided  "  that  it 
shall  be  the  duty  of  such  appellee,  upon  the 
recovery  of  any  judgment  against  the  appellant, 
to  sue  out  an  execution  thereon;  and  if  the 
same  or  any  part  thereof  shall  be  returned  un- 
satisfied, then  and  in  that  case"  he  may  sue 
the  bond  and  not  before.  By  the  2  R.  S.,  259, 
sec.  189,  sub.  3,  it  is  required  that  the  condi- 
tion of  the  bond  shall  be,  that  the  appellant 
will  prosecute  his  suit,  etc.;  and  if  judgment 
be  rendered  against  him,  that  he  will  pay  the 
amount  of  such  judgment,  including  the  costs 
of  the  appeal  with  interest,  within  30  days 
after  such  judgment  rendered.  The  222d  sec- 
tion, p.  363,  provides  that  if  the  judgment  be 
rendered  in  favor  of  the  appellee,  he  shall  sue 
out  execution  thereon  within  30  days  after  the 
term  when  such  judgment  was  rendered  or  the 
sureties  in  the  appeal  bond  shall  be  discharged. 
Upon  such  execution  being  returned  unsatis- 
fied, in  whole  or  in  part,  the  appellee  may  sue 
the  bond,  and  not  before.  Sees.  223  and  225. 
625*1  *The  condition  of  the  bond  under 
the  two  statutes,  is  essentially  different;  and 
the  plaintiff,  if  entitled  to  recover  at  all,  must 
recover  according  the  condition  of  the  bond 
executed  to  him.  It  was  not  competent  to  the 
Legislature  to  change  the  obligation  to  the 
prejudice  of  the  surety  (and  they  have  not  done 
so),  if  they  had  the  power  to  do  so,  as  it  re- 
gards the  plaintiff.  He  acquired  a  right  and 
title  to  this  security  for  the  ultimate  payment 
of  his  judgment  and  costs,  which  is  expressly 
saved  to  him  by  the  repealing  Act.  2  R.  S., 
779,  sec.  5.  The  execution  of  the  bond  before 
the  Revised  Statutes  was  an  act  done  and  a  pro- 
ceeding had  in  a  cause  which,  by  the  terms  of 
that  section,  "shall  remain  as  valid  and  effect- 
ual as  if  the  provision  so  repealed  had  remained 
in  force." 

This  case  falls  within  the  qualification  as  to 
the  operation  and  effect  of  the  Revised  Statutes 
in  regard  to  rights  accrued  and  suits  pending 
before  Jan.,  1830,  noticed  in  Peoples.  Haskins, 
7  Wend.,  465,  and  is  clearly  distinguishable 
from  that  case  and  the  preceding  cases  decid- 
ed on  this  subject.  6  Wend.,  526;  4/<l,  210. 

Judgment  reversed,  and  venire  de  novo  to 
Clinton  C.  P. 

Cited  in— 4  Keys,  262;  2  Abb.  App.,  Dec.,  402  ;  24 
How.  Pr.,  473. 


T.  J.  GILBERT 

t>. 

THE  MANCHESTER  IRON  MANUFACT- 
URING COMPANY. 

Action  for  Value  of  Goods  Loaned — Demand 

Necessary. 

Where  a  manufacturer  of  iron  ware,  delivered  to 
another  manufacturer  of  the  same  article,  a  quan- 
tity t)f  ware,  upon  an  order  in  these  words :  Will 
you  lend  me,  until  my  furnace  (fete  in  blast,  and  let 
me  pay  you  in  the  same  ware,  the  following  arti- 
cles, viz.:  "  etc.;  and  afterwards  brought  his  action 
to  recover  the  value  of  the  ware:  it  was  held,  that 
to  entitle  him  to  sustain  his  action,  it  was  incum- 
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bent  upon  him  to  prove  a  demand  of  the  articles  to 
be  returned. 

MOTION  to  set  aside  report  of  referees.  The 
plaintiff  sought  to  recover  the  value  of  a 
quantity  of  iron  ware  delivered  by  him,  on  or- 
ders drawn  by  the  agents  of  the  defendants,  in 
the  following  form  :  "  Will  you  please  to  lend 
us,  until  our  furnace  *gets  in  blast,  and  [*62tt 
let  us  pay  you  in  the  same  ware,  the  following 
articles  :  "  (enumerating  them).  The  plaintiff, 
in  one  count  of  his  declaration,  charged  the 
sale  and  delivery  of  a  large  quantity  of  iron 
ware,  and  that  the  defendants  promised  to  pay 
him  an  equal  value  of  iron  ware  whenever  the 
same  should  be  manufactured  by  them  ;  and 
averred  that  at  a  subsequent  day  a  sufficient 
quantity  had  been  manufactured  by  the  de- 
fendants to  pay  him  the  ware  so  sold  and  de- 
livered, and  that  he  was  ready  to  receive  it.  In 
another  count  he  charged  the  contract  to  be, 
that  in  consideration  that  he  would  sell  and 
deliver  to  the  defendants  a  certain  other  large 
quantity  of  iron  ware,  they  would  pay  him  an 
equal  value  of  iron  ware,  on  demand,  when- 
ever they  should  have  made  at  their  furnace  a 
sufficient  quantity  to  repay  him  ;  and  averred 
that,  confiding  in  such  promise,  he  sold  and 
delivered  to  the  defendants  a  large  quantity  of 
iron  ware,  of  the  value,  etc. ;  and  that  the  de- 
fendants afterwards  made  at  their  furnace  suf- 
ficient ware  to  repay  him  ;  and  that  he  de- 
manded the  same,  but  that  they  had  not  paid 
him.  The  declaration  also  contained  the  com- 
mon counts.  The  delivery  by  the  plaintiff  of  a 
quantity  of  ware  was  proved,  and  that  the 
plaintiff,  on  its  delivery,  stated  that  he  would 
prefer  to  receive  the  articles  in  return  at  the 
manufactory  of  the  defendants,  as  it  was 
nearer  market  than  his  own.  It  was  also 
proved,  that,  subsequently,  the  defendants 
made,  at  their  furnace,  a  large  quantity  of 
ware,  which  was  put  into  their  warehouse,  but 
no  part  of  it  was  set  aside  for  the  plaintiff.  No 
demand  for  a  return  of  a  like  quantity  of  iron 
ware  having  been  proved,  the  counsel  for  the 
defendants  insisted  that  the  plaintiff  was  not 
entitled  to  recover  under  his  declaration  for  the 
ware  delivered  to  the  defendants  ;  but  the  ref- 
erees decided  that  under  the  contract  proved, 
it  was  the  duty  of  the  defendants,  as  soon  as 
their  furnace  was  in  blast,  to  select  and  set 
aside  for  the  plaintiff  ware  of  an  equal  value  to 
that  received  from  him  ;  and  that  although  the 
defendants  might  have  had  ware  at  their  fur- 
nace of  sufficient  value  to  repay  the  plaintiff, 
yet,  that  not  having  selected  and  set  aside  a 
sufficient  quantity  to  repay  him,  they  were  lia- 
ble in  this  action.  The  referees  reported  a  sum. 
as  due  to  the  plaintiff.  The  defendants  moved 
to  set  aside  the  report,  on  various  grounds — 
*and,  amongst  others,  that  the  referees  [*627 
had  erred  in  the  above  decision. 

The  Court  set  aside  the  report,  holding  that 
it  was  incumbent  upon  the  plaintiff  to  show  a 
demand  for  a  return  of  the  ware,  after  the  fur- 
nace of  the  defendants  was  in  blast  ;  and  that 
consequently  the  referees  bad  erred  in  the  de- 
cision made  by  them  upon  this  point. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

Messrs.  N.  P.  Randall  and  J.  A.  Spen- 
cer, for  the  plaintiff. 

Cited  in— 48  N.  Y.,  005. 
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H.  S.  GILBERT 

v. 

MANCHESTER     IRON    MANUFACTUR- 
ING COMPANY. 

Corporations — Transfer  of  Stock  Passes  Interest 
Though  Not  in  Accordance  with  Rules  of  the 
Company — Former  Owner  Competent  as  Wit- 
ness. 

A  transfer  by  a  stockholder  of  his  stock  in  an  in- 
corporated or  joint  stock  company  passes  his  inter- 
est to  the  purchaser,  although  the  transfer  be  not 
made  in  conformity  to  the  rules  and  by-laws  of  the 
Company. 

After  such  transfer,  the  former  owner  is  a  compe- 
tent witness  for  the  defendants  in  an  action  against 
the  Company,  without  showing  that  the  transfer 
was  made  in  conformity  to  the  by-laws. 

Citation— 2  Cow.,  770. 

ON  the  hearing  of  this  cause  before  referees, 
in  July,  1831,  a  witness  offered  by  the  de- 
fendants was  objected  to  by  the  plaintiff,  on 
the  ground  of  interest ;  and  it  was  proved  that 
he  had  been  reputed  to  be  a  stockholder,  and 
had  acted  as  the  president  of  the  Co.  The  de- 
fendants proved  that  the  mode  of  transferring 
stock,  as  used  by  the  Co.  was,  for  the  stock- 
holder to  surrender  his  scrip  or  certificate  of 
stock  to  the  Co.,  who  issued  new  scrip  to  the 
purchaser ;  that  an  entry  of  the  transfer  was 
made  on  the  margin  of  the  scrip  book  and 
signed  by  the  seller,  and  that  the  Co.  or  owners 
of  the  stock  had  no  other  evidence  of  the 
ownership  of  stock  ;  and  then  proved  an  entry 
made  in  the  margin  of  the  certificate  of  scrip, 
signed  by  the  witness,  that  the  witness  had 
transferred  in  the  early  part  of  the  month  of 
628*]  June,  then  last,  *all  his  stock  in  the 
Co.  This  evidence  was  objected  to  by  the 
plaintiff  as  insufficient,  unless  the  defendants 
produced  the  by-laws  of  the  Co.,  so  that  it 
might  be  seen  that  the  transfer  was  in  con- 
formity to  such  laws  ;  the  plaintiff  alleging 
that  by  the  by-laws  of  the  Co.,  a  stockholder, 
intending  to  make  a  transfer,  was  required  to 
give  notice  of  such  intention  to  the  secretary 
of  the  Co.  a  certain  number  of  days  previ- 
ous to  the  transfer ;  to  obtain  the  consent  of 
the  trustees  to  the  transfer  ;  and  that  no  trans- 
fer could  take  place  while  the  stockholder  was 
indebted  to  the  Co.  The  by-laws  were  not  pro- 
duced, and  the  witness  was  excluded.  The  ref- 
erees having  made  a  report  in  favor  of  the 
plaintiff,  the  defendants,  on  the  ground  that 
the  referees  had  erred  in  excluding  the  witness 
offered,  and  also  upon  the  merits,  moved  to  set 
aside  the  report. 

Mr.  M.  T.  Reynolds,  for  the  defendants. 

Messrs.  N.  P.  Randall  and  J.  A.  Spen- 
cer, for  the  plaintiff. 

By  the  Court,  Savage,  Ch.  J.  When  it  was 
proved  that  the  witness  had  transferred  all  his 
stock,  he  was  then  devoid  of  any  interest  in 
the  event  of  the  suit,  which  is  the  point  of  in- 
quiry when  a  witness  is  presented  ;  whether  he 
had  so  parted  with  his  interest  as  to  transfer  it 
free  from  all  incumbrances  to  the  assignee  is 
not  the  question.  The  rules  and  by-laws  of  a 


NOTE-—  Corporation*— Transfer  of  stock,  contrary 
to  restriction  in  charter  or  by  lawn— Effect  of.  See 
Commercial  Bk.  of  Buffalo  v.  Kortright,  22  Wend., 
348,  note. 
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company  which  prohibit  any  transfer  except 
upon  the  books  of  the  Co.  and  upon  notice, 
and  sometimes  all  transfers,  unless  a  certain 
number  of  days  intervene  before  an  election, 
have  reference  either  to  the  right  of  voting,  or 
to  the  security  of  the  Co.  by  way  of  lien  upon 
the  stock  for  any  indebtedness  of  the  stock- 
holder, and  do  not  incapacitate  such  stock- 
holder from  parting  with  his  interest.  The 
purchaser  acquires  the  right  of  the  property 
which  the  seller  had.  If  the  stock  is  under  in- 
cumbrance,  it  remains  so  ;  if  it  cannot  be  voted 
upon  unless  transferred  20  days  before  an 
election,  and  the  transfer  is  made  ten  days 
previous,  then  it  cannot  be  represented  in  that 
election  ;  but  the  owner  is  not  compelled  to  be 
owner  against  his  will  and  against  his  interest. 
This  very  *question  arose  in  the  case  of  [*629 
the  Bank  v.  Smalley,  2  Cow.,  770,  where  a  wit- 
ness, who  in  court,  after  he  was  called  to  testify 
transferred  his  stock  in  a  bank,  was  held  to  be 
competent.  The  report  must,  therefore,  be  set 
aside  for  the  error  of  the  referees  in  excluding  the 
witness.  Upon  the  merits  the  court  gave  no 
opinion. 

Distinguished— 5  Barb.,  211. 

Applied — 4  Lans.,  516. 

Cited  in— 14  N.  Y.,  560 ;  20  N.  Y.,  512 ;  34  N.  Y.,  80 ; 
49  N.  Y..  222;  52  N.  Y.,  210;  59  N.  Y.,  108;  38  Barb., 
540 ;  21  How.  Pr.,  274 ;  6  Duer,  582 ;  3  How.  U.  8.,  513; 
2  Wood  &  M.,  464 ;  44  Ind.,  5 ;  75  111.,  71 ;  6  Am.  Kep., 
406  (35  Md.,  238) ;  7  Am.  Rep.,  345  (46  N.  Y.,  331) ;  11 
Am.  Rep.,  293  (9  R.  I.,  513). 


BACKUS  v.  SHIPHERD. 

Waiver  of  Notice  and  Demand  by  Indorser  of 
Note —  What  Amounts  to — Guaranty  of  Pay- 
ment— Action  on — Due  Diligence,  a  Mixed 
Question  of  Law  and  Fact  for  Jury — Judg- 
ment and  Execution,  Prima  Facie  Evidence  of 
Attempt  to  Collect — Discharge  of  Guarantor. 

A  stipulation  by  the  indorser  of  a  note  to  waive 
notice  of  demand  of  payment,  does  not  dispense 
with  the  demand  itself. 

Where,  however,  the  payee  transfers  a  negotiable 
note,  and  at  the  same  time  guaranties  its  payment 
if  not  collected  of  the  maker  by  due  course  of  law. 
and  also  waives  notice  of  demand:  demand,  as  well 
as  notice,  is  waived. 

In  an  action  upon  such  guaranty,  the  question  of 
due  diligence,  in  the  attempt  to  collect  the  money 
of  the  principal  debtor,  being  a  mixed  question  of 
law  and  fact,  should  be  submitted  to  the  Jury. 

A  judgment  and  execution  are  prima  facie  evi- 
dence of  an  attempt  to  collect  the  money  of  the  prin- 
cipal debtor  by  due  course  of  law ;  if  beyond  this, 
there  has  been  negligence  or  omission  on  the  part 
of  the  assignee  of  what  might  reasonably  be  required 
to  effect  the  collection  of  the  money,  and  a  loss  en- 
sues, the  burden  of  proving  such  loss  is  cast  upon 
the  defendant. 

The  omission  to  file  a  transcript  of  a  justice's  judg- 
ment will  not  discharge  a  guarantor,  unless  the  de- 
fendant had  real  estate  upon  which  the  judgment, 
when  recorded  in  the  county  clerk's  office,  would  be 
a  lien. 

Citations-6  Mass.,  524 ;  4  Cow.,  173. 

ERROR  from  the  Washington  C.  P.   Backus 
sued  Shipherd  in  the  Washington  C.  P. 
The  declaration  contained  four  counts:  First. 


NOTB.— 1.  Constitutional  law— "Due  process  of  law" 
— Construction  of.  See  Taylor  v.  Porter,  4  Hill,'  140, 
note. 

2.  Negotiable  paper— Demand  and  notice— Time  to 
give  notice— Non-acceptance— Due  diligence.  See, 
generally.  Van  Wart  v.  Smith,  1  Wend.,  219,  many 
notes  there  cited. 
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A  count  against  the  defendant,  as  the  indorser 
of  a  promissory  note  made  by  one  W.  B.  West, 
bearing  date  Dec.  13, 1819,  for  $40,  payable  on 
demand,  alleged  to  have  been  transferred  by 
the  defendant  to  the  plaintiff,  Jan.  13,  1821. 
Second.  A  count  on  the  guaranty  of  the  same 
note,  wherein,  after  alleging  its  transfer  Jan. 
18,  1821,  the  defendant  is  charged  with  having 
engaged  that  if  the  plaintiff  should  not  be  able 
to  collect  the  note  from  the  maker  in  a  due 
course  of  law,  he,  the  defendant,  would  con- 
sider himself  responsible  for  the  same,  with- 
out requiring  notice  of  non-payment.  In  this 
count  the  plaintiff  avers  that  June  21, 1821,  he 
sued  West,  obtained  a  judgment  against  him, 
before  a  justice  of  the  peace  of  the  County  of 
<$3O*]  *Warren,  for  the  amount  thereof,  with 
costs,  procured  an  execution  to  be  issued  there- 
on, and  delivered  to  a  constable;  and  that  West 
had  no  goods,  etc. ,  whereof  the  same  could  be 
levied,  was  destitute  of  property,  and  wholly  j 
unable  to  pay,  etc.,  by  means  whereof  the  «le-  j 
fendant  became  liable,  etc.  The  third  count 
was  for  books  and  stationery,  etc.,  and  the 
fourth  was  for  money  lent,  etc.,  the  indebted- 
ness of  the  two  last  counts  being  laid  Har.  18, 
1824.  The  suit  was  brought  in  Mar.,  1828. 
The  defendant  pleaded  non  assumpsit  and  the 
Statute  of  Limitations,  and  to  the  second  plea 
the  plaintiff  replied  that  the  several  causes  of  j 
action  accrued  within  6  years.  On  the  trial  of  ] 
the  cause, the  plaintiff  proved  themakincof  the  j 
note,  and  the  indorsement  thereof  by  the  de- 
fendant was  admitted.  June  21,  1821.  the 
plaintiff  obtained  a  judgment  against  West, 
before  a  justice  of  the  peace,  for  the  amount 
of  the  note,  with  costs,  on  which  an  execution 
was  issued  and  delivered  to  a  constable  Oct. 
27, 1821,  by  virtue  of  which  the  constable,  Jan. 
23,  1822,  committed  West  to  the  iail  of  the 
county,  not  having  been  able  to  find  any  prop- 
erty out  of  which  to  satisfy  the  execution. 
The  constable,  however,  testified  that  previous 
to  1821,  it  was  reputed  that  one  Derby  had  title 
to  some  real  property  in  trust  for  West,  and 
that,  at  some  time  between  1818  and  1825.  but 
at  what  time  he  could  not  say,  it  was  reputed 
that  West  sold  a  piece  of  land  in  Warren  Co., 
and  that  Derby,  as  his  trustee,  executed  the 
title  to  the  purchaser  ;  and  that  from  1823  to 
1827,  West  exercised  acts  of  ownership  upon, 
paid  taxes  for,  and  was  reputed  to  be  the  own- 
er of  certain  real  estate,  which  was  afterwards 
said  to  be  sold  by  one  Ferris  to  two  other  in- 
dividuals. The  plaintiffs  also  produced  and 
proved  the  guaranty  set  forth  in  the  second 
count  of  the  declaration.  The  defendant,  in 
this  stage  of  the  trial,  for  the  purpose  of  ob- 
taining the  opinion  of  the  court  upon  certain 
questions  of  law  which  he  wished  to  submit, 
waived,  temporarily,  his  defense  of  the  Statute 
of  Limitations;  and  the  plaintiff  having  rested, 
the  defendant  moved  for  a  nonsuit,  on  the  fol- 
lowing grounds:  1.  That  the  plaintiff  was  not 
entitled  to  recover  on  the  first  count  of  his  dec- 
laration, not  having  shown  a  demand  of  pay- 
63 1*]  ment  of  the  maker  of  the  note;  and  *2. 
That  he  was  not  entitled  to  recover  under  his 
second  count,  because  he  had  omitted  to  sue 
the  maker  of  the  note  for  upwards  of  5  months 
after  its  transfer,  and  thus  was  chargeable  with 
negligence;  and  because,  after  obtaining  judg- 
ment against  West,  he  had  omitted  to  file  a 
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transcript  of  the  same,  so  as  to  obtain  a  lien 
upon  the  real  estate  of  West,  and  in  this  respect 
had  not  proceeded  in  a  due  course  of  law  to 
collect  the  note.  The  court  decided  that  the 
plaintiff  could  not  recover  under  the  first  count, 
for  the  want  of  demand  of  payment ;  nor  un- 
der the  second,  for  the  want  of  due  diligence 
in  the  collection,  and  also  for  the  omission  to 
file  a  transcript:  and  therefore,  were  of  opin- 
ion that  the  plaintiff  ought  to  be  nonsuited. 
The  plaintiff  then  offered  to  prove,  that  from 
1818  until  the  time  of  the  trial  of  the  cause, 
West  had  been  insolvent,  neither  owning  or 
possessing  any  real  or  personal  estate  from 
which  the  debt  in  question  could  have  been 
collected.  The  court  refused  to  receive  the 
testimony,  ruling  it  to  be  inadmissible  and  im- 
material, unless  it  was  shown  that  a  transcript 
had  been  filed.  The  plaintiff  then  proved  that 
in  Mar.,  1824,  his  attorney  exhibited  to  the  de- 
fendant the  note  of  West,  and  informed  him 
that  West  had  been  sued  upon  it  and  a  judg- 
ment recovered  against  him,  and  exhibited  a 
statement  of  the  judgment,  when  the  amount 
was  calculated,  and  the  defendant  promised  to 
pay  it,  but  said  it  was  inconvenient  for  him  to 
do  so  then;  and  proposed, if  the  plaintiff  would 
wait  6  months,  that  he  would  give  his  note, 
payable  at  that  time;  the  attorney  said  be  was 
not  authorized  to  delay  the  payment.but  would 
advise  the  plaintiff  of  his  proposition,  and  pre- 
sumed he  would  accommodate  him.  The  at- 
torney accordingly  apprised  the  plaintiff,  who 
directed  him  to  accept  the  defendant's  propo- 
sition. After  the  expiration  of  the  6  months, 
the  attorney  wrote  the  defendant  that  the  plaint- 
iff had  accepted  his  proposition,  and  directed 
the  time  required  to  be  given  ;  and  requested 
him,  as  be  had  had  the  delay  desired,  to  attend 
to  the  payment  of  the  demand.  The  court  ad- 
hered to  the  opinions  before  expressed,  and  as 
to  the  new  promise  said,  that  to  make  it  avail- 
ing to  the  plaintiff,  it  was  incumbent  upon  him 
to  prove  affirmatively  that  it  was  made  by  the 
defendant,  with  a  knowledge  of  all  the  facts  ; 
*that  there  was  no  ground  to  believe  [*632 
that,  at  the  time  of  the  new  promise,  the  de- 
fendant knew  that  demand  had  not  been  made 
of  the  maker  of  the  note,  or  that  the  transcript 
had  not  been  filed  or  recorded  ;  but  inasmuch 
as  the  defendant  had  introduced  testimony  on 
his  part,  it  was  necessary  to  take  the  verdict  of 
the  jury.  Whereupon  the  jury,  under  the  in- 
structions of  the  court,  found  a  verdict  for  the 
defendant.  The  plaintiff  having  excepted  to 
the  several  decisions,  and  obtained  a  bill  of 
exceptions  to  be  signed,  sued  out  a  writ  of  er- 
ror. 

Mr.  S.  Cheever,  for  the  plaintiff  in  error. 
Where  the  payee  of  a  negotiable  promissory 
note  indorses  and  guaranties  the  payment  of  it, 
in  an  action  on  the  guaranty,  the  assignee  of 
the  note  need  not  prove  a  demand  of  payment 
of  the  maker.  20  Johns.,  365.  Here  notice  of 
non-payment  was  expressly  waived,  and  under 
the  circumstances  of  the  case,  a  demand  should 
have  been  dispensed  with,  for  it  could  not  have 
been  intended  by  the  parties,  that  any  demand 
other  than  a  suit,  should  be  made.  The  plaint- 
iff was  not  chargeable  with  negligence  in  not 
sooner  suing  the  maker  of  the  note;  he  brought 
his  suit  in  about  5  months  after  the  transfer, 
and  there  is  no  pretense  that  any  injury  accrued 
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to  the  defendant  from  the  delay.  15  Johns., 
437;  4  Cow.,  173.  Nor  was  the  plaintiff  bound 
to  procure  a  transcript  and  have  it  recorded  in 
the  county  clerk's  office,  for  the  purpose  of 
creating  a  lien  upon  the  real  estate  of  the 
maker  of  the  note,  had  he,  in  fact,  possessed 
real  estate.  Due  course  of  law,  means  all  or- 
dinary legal  measures  prosecuted  with  good 
faith,  and  those  it  is  insisted  were  had  in  this 
case;  the  maker  of  the  note  was  sued,  and  after 
judgment  an  execution  was  issued,  upon  which 
he  was  imprisoned;  the  parties  did  not  contem- 
plate any  extraordinary  proceedings.  1  Cai. , 
437.  Besides,  it  is  not  necessary  that  extraor- 
dinary proceedings  should  be  resorted  to,  un- 
less it  be  affirmatively  shown  that  they  would 
have  produced  a  satisfaction  of  the  judgment. 
The  law  requires  only  the  ordinary  remedies 
to  be  pursued.  4  Cow.,  173.  Here  was  noth- 
ing but  rumor,  that  the  maker  of  the  note  had 
any  real  estate  upon  which  the  transcript  could 
operate,  and  even  that  slight  circumstance  was 
offered  to  be  rebutted  by  proof  that  the  party 
was  wholly  insolvent  since  1818.  As  to  the 
633*]  *plea  of  the  Statute  of  Limitations.the 
new  promise  is  a  perfect  answer  ;  it  was  made 
with  a  full  knowledge  of  every  circumstance 
necessary  to  make  it  binding. 

Mr.  S.  Stevens,  for  the  defendant  in  error. 
The  first  count  was  not  supported;  a  waiver  of 
notice  does  not  dispense  with  the  demand  of 
payment.  6  Mass.,  524.  The  plaintiff  did  not 
use  due  diligence,  either  in  the  commencement 
or  the  prosecution  of  the  suit,  or  in  filing  the 
transcript  of  the  judgment.  The  insolvency  of 
the  maker  of  the  note  does  not  excuse  the  want 
of  diligence  in  the  prosecution  of  the  suit,  or 
securing  the  benefit  of  the  judgment  by  thefil- 
ing  of  the  transcript,  which  is  an  ordinary  and 
not  an  extraordinary  proceeding.  By  the  terms 
of  the  contract,  it  was  only  in  the  event  that 
the  money  could  not  be  collected  by  due  course 
of  law,  that  the  defendant  promised  to  be  ac- 
countable. There  was  no  promise  to  take  the 
case  out  of  the  statute.  The  promise  proved 
was  on  a  condition  which  was  not  complied 
with;  it  was,  if  the  plaintiff  would  wait  6 
months,  the  defendant  would  give  his  note, 
payable  at  that  time.  Notice  was  not  given  of 
the  acceptance  of  this  proposition  until  after 
the  expiration  of  the  6  months,  and  the  offer 
not  being  accepted,  there  was  no  contract.  8 
Johns.,  884;  Id.,  407;  1  Cow.,  397;  3  Johns., 
230;  4  Esp.  N.  P.,  36.  But  if  there  was  a  prom- 
ise, it  was  made  without  a  knowledge  of  all  the 
circumstances  affecting  the  defendant's  liabili- 
ty, which  must  be  shown  affirmatively  and  un- 
equivocally, or  the  promise  is  not  binding.  5 
Johns.,  385.  There  is  no  proof  that  the  defend- 
ant knew  that  the  transcript  had  not  been  filed. 

By  the  Court,  Nelson,  J.  The  first  question 
raised  in  the  case,  I  believe,  has  not  been  de- 
cided by  this  court;  but  as  a  general  proposi- 
tion, we  have  no  hesitation  in  saying  that  a 
stipulation  by  the  indorser  of  a  note  to  waive 
notice  of  demand  upon  the  maker,  does  not, 
according  to  the  law  merchant,  dispense  with 
the  demand  itself.  They  are  distinct  acts,  and 
each  a  condition  precedent  to  the  right  of  re- 
covery by  the  holder.  The  indorser,  in  waiv- 
tt34*]  ing  notice,  may  rely  upon  an  *assur- 
ance  or  conviction  that  the  note  will  be  paid 
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by  the  maker,  if  demanded  when  due.  6  Mass., 
524.  I  cannot,  however,  entertain  a  doubt  that 
by  the  stipulation  between  these  parties,  the 
demand  as  well  as  notice  was  waived.  It  re- 
quired the  plaintiff  to  enforce  the  collection  of 
the  note  by  due  course  of  law  and,  if  unsuc- 
cessful, the  defendant  engaged  to  pay  it.  If 
this  part  of  the  agreement  has  been  performed 
according  to  its  legal  intendment,  and  the  note 
not  collected,  the  defendant,  by  its  very  terms, 
is  liable  without  any  demand.  If  it  has  not 
been  performed,  the  defense  is  complete,  inde- 
pendently of  any  question  about  demand.  A 
reasonable  construction  of  the  agreement  ne- 
cessarily excludes  it.  It  is  not  material,  how- 
ever, to  examine  whether  the  first  count  was- 
sustained,  supposing  a  compliance  with  the 
import  of  the  stipulation  on  the  part  of  the 
plaintiff. 

Whether  the  proceedings  of  the  plaintiff  in 
the  prosecution  of  the  note  (the  transcript  out 
of  question)  were  commenced  and  carried  on 
within  the  meaning  of  the  term  "in  due  course 
of  law,"  is  a  question  I  shall  not  examine  in  de- 
tail, though  I  am  free  to  declare  that  in  my 
judgment,  under  the  facts  of  this  case,  it  should 
have  been  submitted  to  the  jury.  It  was  a 
mixed  question  of  law  and  fact.  This  is  clear- 
ly the  view  of  this  court  in  the  case  of  Thoma» 
v.  Wood,  4  Cow.,  178,  and  in  the  authorities 
there  referred  to.  In  that  case,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  facts.  The  court  were 
substituted  for  the  jury  as  to  the  questions  of 
fact. 

The  court  below  assumed  that  the  promise 
of  the  defendant  to  pay  the  debt  to  the  agent 
of  the  plaintiff  was  inoperative,  on  the  ground 
that  there  was  nothing  in  the  case  tending  to 
prove,  that  it  was  made  with  a  full  knowledge 
of  all  the  facts,  and  particularly  nothing  to 
show  that  the  defendant  knew  that  a  demand 
had  not  been  made  on  the  maker,  or  that  the 
transcript  of  the  judgment  had  not  been  filed, 
and  accordingly  advised  the  jury  to  find  a  ver- 
dict for  the  defendant.  Now,  if  I  am  right  in 
the  construction  of  the  stipulation  between  the 
parties,  of  which  I  entertain  no  doubt,  to  wit: 
that  there  was  an  implied  waiver  of  a  demand, 
then  the  court  erred  in  this  respect;  because, 
if  there  was  such  waiver,  the  promise  was 
made  with  knowledge  that  a  demand  was  not 
*necessary.  The  defendant  was  bound  [*635 
to  understand  the  effect  of  his  agreement.  Fur- 
ther, if  I  am  right  in  the  construction  that  a 
demand  was  waived,  the  opinion  of  the  court 
below  seems  to  concede  enough  to  entitle  the 
plaintiff  to  recover  (the  transcript  out  of  the 
case).  For  after  the  testimony  of  the  attorney 
for  the  plaintiff,  it  does  not  appear  to  have 
been  denied  by  the  counsel  or  the  court,  that 
the  promise  was  made  with  a  full  knowledge 
of  all  the  legal  proceedings  before  that  time 
had,  in  the  attempt  to  collect  the  note.  Indeed, 
thus  far  the  testimony  was  full;  for  a  state- 
ment of  the  judgment  was  exhibited  to  the  de- 
fendant at  the  time  which  contained  the  entire 
history  of  the  proceedings,  and  the  court, 
therefore,  were  obliged  to  confine  the  want  of 
knowledge  to  the  fact  of  demand,  and  the  fil- 
ing of  the  transcript. 

As  to  the  filing  of  the  transcript:  due  course 
of  law,  when  applied  to  the  prosecution  of  a 
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demand  in  a  court  of  record,  confessedly  means 
no  more  than  a  timely  and  regular  proceeding 
to  judgment  and  execution.  An  execution  is, 
emphatically,  the  end  and  finisher  of  the  law. 
So  in  regard  to  a  demand  collectible  only  in  a 
justice's  court,  every  possible  effort  need  not 
be  made,  or  means  tried.  A  proceeding  to 
judgment  and  execution  is  at  least,  prima  fade, 
a  compliance  with  the  contract.  If  beyond 
this  there  is  negligence,  or  more  than  what  was 
done  might  reasonably  have  been  done  to  col- 
ject  the  debt,  and  a  loss  ensues,  it  lies  on  the 
defendant  to  show  the  loss,  and  that  it  was  oc- 
casioned by  such  negligence  or  omission.  Noth- 
ing of  the  kind  appears  in  this  case.  To  con- 
tend that  the  defendant  has  suffered  from  the 
omission  to  file  in  the  clerk's  office  the  tran- 
script of  the  judgment,  it  should  first  appear 
that  West  had  real  estate  upon  which  it  would 
have  been  a  lien.  No  such  fact  is  proved.  Ru- 
mor or  report  should  not  take  the  place  of  fact. 
Besides,  the  plaintiff  offered  to  prove  that 
West  had  no  real  estate,  which  evidence  the 
court  rejected. 

If,  then,  the  promise  was  made  with  a  full 
knowledge  of  the  legal  proceedings  which  had 
taken  place  in  the  endeavor  to  collect  the  note, 
it  follows  from  the  above  views  that  the  plaint- 
iff should  have  recovered,  whether  those  pro- 
ceedings were  a  strict  compliance  with  the 
terms  of  the  stipulation  or  not.  Any  defect  in 
this  respect  was  waived  by  the  promise,  under 
6.36*1  *a  full  knowledge  of  the  material  facts. 
The  stipulation  superseded  the  necessity  of  a 
demand,  and  the  transcript  was  not  important, 
unless  the  defendant  had  real  estate. 

Upon  every  view  I  am  able  to  take  of  this 
case,  the  court  erred. 

Judgment  reversed,  and  venire  de  novo. 

Limited— 5  Barb.,  504. 

Cited  in-23  Wend.,  382 ;  3  Denio,  22 ;  38  N.  Y.,  353 ; 
88  N.  Y.,  508,  512 ;  6  Barb.,  556 ;  31  Barb.,  94 ;  42  Barb., 
649  :  4  E.  D.  8.,  476;  37  Mo.,  94;  34  Am.  Rep.,  589  (8 
Ores.,  394). 


HEERMANS  v.  WILLIAMS. 

Action  on  Case  for  Non-attendance  as  Witness — 
Practice. 

Where  a  party  brought  an  action  on  the  case 
against  another  for  his  non-attendance  in  a  justice's 
court  as  a  witness,  to  prove  a  judgment  rendered 
by  him,  and  failed  in  his  suit,  and  then  sued  out  a 
certiorari  to  a  Court  of  C.  P.,  who  reversed  the  jus- 
tice's judgment  and  awarded  costs  against  the  de- 
fendant ;  and  it  appearing  upon  a  writ  of  error  re- 
moving the  record  into  this  court,  that  the  plaint- 
iff had  voluntarily  submitted  to  a  nonsuit  before 
the  justice,  and  that  the  witness  appeared  at  the 
place  of  trial  a  short  time  after  the  nonsuit  was  en- 
tered, this  court  reversed  the  judgment  of  the  C.P., 
with  costs  to  be  paid  by  the  plaintiff  below. 

As  a  general  rule,  justices  should  not  be  com- 
pelled to  attend  to  prove  their  dockets :  the  object 
of  the  Legislature  in prescring  other  modes  of  proof 
was  to  relieve  them  from  attending  as  witnesses  for 
such  purposes. 

Citations— 2  R.  S.,  241,  sec.  83,  85 ;  242,  sec.  90.  248 ; 
270,  sec.  247 ;  1  Camp.,  14;  9  East.  473. 

ERROR  from  the  YatesC.  P.  Williams  sued 
Heermans  in  a  justice's  court  and  declared 
against  him.  claiming  damages  sustained  in 
consequence  of  the  non-attendance  of  the  de- 
fendant as  a  witness  in  a  suit  depending  before 
J.  Lain,  Esq., in  which  he,  Williams, was  plaint- 
iff, and  one  Waterman  defendant ;  averring 
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that  Heermans  was  a  material  witness  for  him 
and  was  regularly  subpoenaed.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the 
cause,  J.  Lain,  Esq.,  testified  that  there  was  a 
cause  depending  before  him,  as  a  justice  of  the 
peace,  in  which  Williams  was  plaintiff  and 
Waterman  defendant;  that  the  action  was  debt; 
and  that  he  issued  a  subpoena  for  the  attend- 
ance of  Heermans  as  a  witness  on  the  part  of 
the  plaintiff,  requiring  him  to  attend  with  his 
docket  at  Finch's  Inn,  in  Middlesex,  Jan.  14, 
at  2  P.  M.,  to  which  time  and  place  the  cause 
had  been  adjourned ;  that  at  the  time  and  place 
of  adjournment,  one  J.  P.  Robinson  appeared 
for  the  plaintiff,  and  Waterman  did  not  appear, 
nor  any  one  in  his  behalf  ;  that  Robinson  pro- 
duced a  'transcript  of  a  judgment  ren-[*637 
dered  by  Heermans,  as  a  justice  of  the  peace, 
July  1,  1831,  in  favor  of  Williams  against 
Waterman,  for  $12.22,  which  was  certified  by 
Heermans,  but  not  verified  by  the  certificate  of 
the  clerk  of  the  county;  that  between  half  past 
3  and  4  o'clock  the  plaintiff  was  nonsuited, and 
Heermans  did  not  appear  until  a  short  time 
after  the  plaintiff  was  nonsuited.  It  was  also 
proved  that  Heermans  was  duly  subpoenaed, 
and  the  damages  of  the  plaintiff  in  consequence 
of  his  non-attendance  before  Lain,  were  shown 
to  be  the  expense  of  two  subpoenas,  the  service 
of  the  same,  and  the  fees  paid  the  witnesses 
(Waterman  having  paid  the  previous  costs  on 
being  admitted  to  defend),  and  50  cents  the 
charge  of  Robinson  for  his  attendance  as  the 
advocate  of  Williams.  Robinson,  the  advocate, 
testified  to  his  attendance,  and  proved  that  at 
the  time  of  the  nonsuit,  he  told  the  court  it  was 
best  to  call  the  cause  and  dispose  of  it ;  he  further 
testified  that  the  parties  stayed  some  time  after 
Heermans  came,  should  think  from  three 
fourths  to  an  hour;  and  further,  that  previous 
to  the  trial,  he,  the  witness,  received  a  letter 
from  Williams,  or  he  told  him,  he  need  not 
wait  after  3  o'clock,  for  he  had  understood  that 
Heermans  would  not  attend  ;  this  witness  said 
he  thought  they  waited  a  reasonable  time. 
Heermans  proved,  by  several  witnesses,  his  at- 
tendance as  a  physician  on  a  number  of  pa- 
tients,on  the  day  to  which  the  cause  of  Williams 
against  Waterman  was  adjourned,  until  about 
the  hour  of  1  o'clock,  P.  M.,  when  he  was  at 
the  distance  of  4  miles  from  Finch's  Inn,  and 
then  remarked  that  he  was  subpoenaed  to  attend 
a  law  suit.  The  justice  gave  judgment  for 
the  defendant, with  $4  costs.  The  plaintiff  re- 
moved the  cause  by  certiorari  into  the  Yates  C. 
P.,  where  the  judgment  of  the  justice  was  re- 
versed, and  $25  costs  awarded  against  the  de- 
fendant, who  sued  out  a  writ  of  error. 

.'//•.  E.  Van  Buren,  for  the  plaintiff  in  er- 
ror. 

Mr.  J.  Taylor,  for  the  defendant  in  error. 

By  the  Court,  Nelson.  J.  We  are  of  opin- 
ion this  judgment  should  not  be  sustained,  upon 
the  facts  disclosed  in  the  return  *of  the  [*638 
justice.  The  nonsuit  before  justice  Lain  arose 
from  the  inattention  of  the  plaintiff  to  his 
rights,  and  a  culpable  omission  to  avail  himself 
of  the  privileges  which  the  law  gave  him, rath- 
er than  from  the  non-attendance  of  the  witness, 
who  had  furnished  him  with  a  certified  copy 
of  his  docket,  which,  if  authenticated  by  the 
county  clerk,  would  have  proved  all  the  facts 
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essential  to  a  recovery.  The  certificate  of  the 
clerk  could  have  been  very  readily  procured, 
and  ought  to  have  been  procured.  2R.  S.,270, 
sec.  247.  So  the  judgment  might  have  been 
proved,  in  the  absence  of  the  justice,  by  any 
person  who  had  compared  the  copy  with  the 
original  entries,  with  proof  that  those  entries 
were  in  the  handwriting  of  the  justice.  Sec. 
248.  As  a  general  rule,  parties  should  be  re- 
quired to  resort  to  this  evidence  of  justice's 
dockets,  rather  than  compel  the  attendance  of 
those  officers  to  prove  them,  as  one  of  the  ob- 
jects of  providing  different  and  convenient 
modes  of  proof  was  their  relief  from  a  burden 
that  must  otherwise  frequently  occur.  Again  ; 
there  was  no  absolute  necessity  for  the  plaint- 
iff to  submit  to  a  nonsuit,  if  he  had  not  elected 
to  do  so.  As  the  defendant  did  not  appear,  the 
justice  might  have  kept  the  court  open  until 
the  plaintiff  had  procured,  in  one  of  the  above 
modes,  or  by  the  attendance  of  the  magistrate, 
the  proof  of  the  docket. 

The  section  of  the  statute  upon  which  this 
action  is  founded,  2  R.  S.,  242,  sec.  90,  is  but 
declaratory  of  the  common  law,lPhil.Ev.,4;  1 
Archb.  Pr.,  172;  2  Doug.,  566;  1  Camp.,  14;  9 
East,  473.  which  does  not  subject  witnesses  to 
damages  for  non-attendance,unless  when  with- 
out a  reasonable  excuse.  There  are  three  modes 
of  compelling  the  attendance  of  witnesses  be- 
fore a  justice:  1.  By  attachment,  2  R.  S.,  241, 
sec.  83;  2.  By  fine,  not  exceeding  $10.  nor  less 
than  62^  cents,  sec.  85;  3.  By  an  action  on  the 
case,  to  recover  the  damages  sustained  for  the 
non-attendance.  In  the  two  first  modes  of  com 
pelling  attendance,  by  the  terms  of  the  statute, 
they  are  not  to  be  enforced,  except  in  the  ab- 
sence of  a  reasonable  excuse.  The  section  giv- 
ing the  action  on  the  case,  refers  to  and  is  in- 
tended to  embrace  a  similar  non-attendance, 
that  is,  one  without  just  cause. 
639*]  *The  damages  claimed  are  of  trifling 
amount,  and  a  suit  under  the  facts  disclosed  in 
this  case,  where  the  proof  desired  could  have 
been  so  easily  obtained,  ought  not  to  be  en- 
couraged. 

Judgment  reversed,  with  single  costs. 

Cited  in-3  Denio,  31;  20  Barb.,  268;  52  How.  Pr.,406; 
1  Abb.  N.  C.,  486;  4  Bank.  Reg.,  109. 


WEST  ET  AL.  v.  TUTTLE. 

Attachment  of  Vessel — Statute — Liability  of  Sher- 
iff for  Failure  to  Take  Bond  —  Judgment 
against  Owner,  not  in  rem,  does  not  Affect. 

In  an  action  on  the  case  against  a  sheriff,  for  giv- 
ing up  the  custody  of  a  vessel  taken  on  an  attach- 
ment under  the  Act  Authorizing  the  Arrest  of  Ships 
or  Vessels,  without  requiring  the  bond  prescribed 
by  the  statute,  it  is  not  necessary  to  show  a  judg- 
ment against  the  vessel  in  rem— a  Judgment  in  per- 
wmam  against  the  owner  of  the  vessel,  in  favor  of 
the  attaching  creditors,is  enough  to  render  the  sher- 
iff liable. 

THIS  was  an  action  on  the  case  tried  at  the 
Greene  Circuit  in  Oct.,  1831,  before  the 
Hon.   James  Vanderpoel,  one  of  the  Circuit 
Judges. 

The  defendant  was  sued  as  sheriff  of  the 
County  of  Greene,  and  the  injury  charged  was, 
that  one  of  the  deputies  of  the  defendant, after 
attaching  a  sloop  called  The  Hoaxer,  upon  due 
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proof  obtained  by  the  plaintiffs  under  the  Act 
Authorizing  the  Arrest  of  Ships  or  Vessels,  re- 
leased the  sloop  and,  contrary  to  law  and  in 
violation  of  his  duty,  permitted  her  to  be  taken 
out  of  his  custody,  and  to  proceed  on  her  voy- 
age. The  plaintiffs  averred  in  their  declaration, 
that  the  bond  prescribed  by  the  statute  in  such 
cases,  upon  the  execution  of  which  the  attach- 
ing pfficer  is  authorized  to  discharge  the  vessel, 
was  not  entered  into,  and  that  their  demands- 
remain  unpaid.  The  defendant  pleaded  non 
cul.  On  the  trial  of  the  cause,  the  plaintiff* 
produced  the  attachment,  with  the  sheriff's  re- 
turn indorsed,  that  he  had  seized  and  taken  the 
sloop  as  directed,  and  proved  that  the  deputy, 
without  having  taken  the  bond  required  by 
the  statute  to  be  taken  in  such  cases,  had  per- 
mitted the  vessel  to  be  taken  out  of  his  custody. 
The  plaintiffs  also  proved,  subject  to  objection, 
that  their  attorney  was  told  *by  the  [*64(> 
sheriff  that  a  bond  had  been  executed,  and  that 
the  vessel  was  released  and  gone  ;  and  that 
about  the  time  of  being  so  informed,  their  at- 
torney received  a  notice  from  an  attorney  of 
this  court  that  he  was  retained  by  Dudley 
Deming,  the  owner  of  the  sloop  Hoaxer,  to  de- 
fend against  the  claims  of  the  plaintiffs,  from 
whom,  after  filing  a  declaration  in  the  case,  a 
plea  was  received;  that  the  cause  was  heard  by 
referees,  upon  which  hearing  Dudley  Deming^ 
and  his  counsel  appeared  and  contested  the  de- 
mands of  the  plaintiffs  ;  that  the  referees  re- 
ported in  favor  of  the  plaintiffs,  and  a  judg- 
ment was  entered  upon  such  report.  After 
hearing  the  evidence  thus  taken,  subject  to  ob- 
jection, the  judge  decided  it  to  be  incompetent. 
The  plaintiffs  then  offered  in  evidence  the  rec- 
ord of  a  judgment  in  favor  of  the  plaintiffs 
against  Dudley  Deming,  for  the  amount  of  the 
sum  reported  by  the  referees  to  be  due  to  the 
plaintiffs,  together  with  the  costs  of  the  suit, 
and  also  offered  in  evidence  an  execution  upon 
such  judgment,  with  a  return  of  nulla  bona  in- 
dorsed thereon.  The  record  contained  a  decla- 
ration, setting  forth  that  the  sloop  Hoaxer  was 
attached  to  answer  unto  the  plaintiffs,  accord- 
ing to  the  form  of  the  statute,  and  it  was  then 
alleged  that  on,  etc.,  at,  etc.,  at  the  request  of 
Dudley  Deming,  owner  and  captain  of  the  ves- 
sel, the  plaintiffs  did  certain  work  and  labor  in 
and  about  the  repairing  of  the  vessel,  and 
found  materials,  etc. ,  to  a  large  amount,  to 
wit:  etc.,  and  that  Deming  had  not  paid,  etc. 
To  this  declaration  Dudley  Deming,  owner  of 
the  sloop,  etc.,  put  in  a  plea,  denying  the  alle- 
gations in  the  declaration  ;  whereupon  the 
cause  was  referred,  and  a  report  made  by  the 
referees  that  there  was  due  to  the  plaintiffs 
from  the  defendant  a  certain  sum;  upon  which 
report  judgment  was  entered  that  the  plaintiffs 
do  recover  against  the  said  owner,  etc.,  Dudley 
Deming,  the  said  sum  of,  etc.,  and  also  a  cer- 
tain other  sum  for  the  costs  and  charges,  etc. , 
amounting,  in  the  whole,  to,  etc.,  and  the  said 
owner,  Dudley  Deming,  in  mercy,  etc.  To  the 
admission  of  which  record  and  execution  in 
evidence  the  counsel  for  the  sheriff  objected, 
insisting  that  a  judgment  in  personam  against 
Dudley  Deming  was  incompetent  evidence  in 
this  action, and  that  the  sheriff  could  be  charged 
only  by  the  production  *of  a  judgment  [*64l 
in  rem  against  the  vessel  ;  and  the  objection 
was  sustained  by  the  judge.  Whereupon  the 
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plaintiffs  were  nonsuited,  who  now  ask  for  a 
new  trial. 

Mr.  I.  Gaul,  Jr.,  for  the  plaintiffs. 

Mr.  I.  L.  Wendell,  for  the  defendant. 

By  the  Court,  Savage,  Ch.  J.  On  the  trial, 
the  judge  nonsuited  the  plaintiffs.on  the  ground 
that  by  taking  judgment  against  the  owner  of 
the  vessel,  and  not  against  the  vessel  itself,  he 
had  discharged  the  sheriff  from  his  liability. 
In  this  the  judge  was  clearly  wrong.  The  rec- 
ord shows  a  proceeding  commenced  by  attach- 
ment against  a  vessel;  the  owner  appeared  and 
pleaded,  and  judgment  was  entered  against 
him,  and  not  against  the  vessel.  It  was  the 
duty  of  the  sheriff  to  have  kept  the  vessel,  or  to 
have  taken  a  bond;  he  has  done  neither.  Had  be 
kept  the  vessel,  the  plaintiff  would  have  levied 
his  execution  upon  it.  He  should  not  have 
discharged  the  vessel  without  a  sufficient  bond. 
The  record  shows  what  the  cause  of  action 
was,  and  the  proof  offered  was  sufficient  to 
sustain  the  action. 

Nonsuit  set  aside  and  new  trial  granted;  costs 
to  abide  the  etent. 


642*]        *TUTHILL  «.  CLARK. 

Trespass— Plea  of  Title  injustice  Court— Differ- 
ent Plea  in  C.  P.— Remedy— Motion  to  Strike 
Out— Pleading— Surplusage —  Practice— Costs 
— Revised  Statutes. 

Where,  since  the  Revised  Statutes,  a  defendant  to 
a  declaration,  in  an  action  of  trespass  quare  clausum 
fregit,  prosecuted  in  the  C.  P.  in  consequence  of  a 
plea  of  title  interposed  in  a  justice's  court,  puts  in 
a  plea  different  from  that  tendered  to  the  justice, 
the  remedy  of  the  plaintiff,  if  he  wishes  to  get  rid  of 
such  plea,  is  by  motion  to  have  it  struck  out ;  and  a 
like  motion,  it  seems,  may  be  made  by  a  defendant, 
should  the  plaintiff  declare  fora  cause  of  action  dif- 
ferent from  that  relied  on  before  the  justice. 

If  such  objectionable  pleadings  are  not  stricken 
from  the  record,  the  cause  must  be  tried  upon  the 
pleadings  as  they  exist :  as  an  averment  on  the  one 
hand  that  the  pleadings  are  the  same  as  those  inter- 
posed in  the  justice's  court,  and  on  the  other  a  de- 
nial of  their  identity,  is  not  the  subject  of  an  issue. 

Where,  in  a  declaration  in  the  C.  P.  of  trespass 
(mart  clausum  fregtt,  after  a  plea  of  title  before  a 
justice,  the  plaintiff  averred  the  trespass  to  be  the 
same  complained  of  before  the  justice,  and  the  de- 
fendant prefaced  a  plea  of  the  general  issue  with  a 
denial  of  the  identity  of  the  cause  of  action,  and  at 
the  same  time  put  in  a  plea  of  Wterum  tenemeiitum ; 
it  was  held,  that  such  denial  of  identity  was  surplus- 
age, and  that  the  plea,  stripped  of  such  superfluous 
matter,  being'  the  general  issue,  gave  the  defendant 
the  full  benefit  of  such  defense ;  and  that  he  was  not 
bound,  in  the  first  instance,  to  rely  upon  his  plea 
of  title. 

Where  the  pleadings  are  variant  from  what  thoy 
were  before  the  justice,  and  the  parties  have  ac- 
quiesced in  such  variance,  the  cause  will  be  treated 
as  an  original  suit  in  the  C.  P.,  both  in  respect  to 
the  trial  and  the  costs. 

A  plaintiff,  in  an  action  in  which  a  plea  of  title  is 
interposed,  may  new  assign  in  a  Justice's  court,  but 
he  cannot  do  so  in  the  court  above. 

Citations— 2  R.  8..  236,  sec.  W-66 ;  2  Cai..  28 ;  7  Johns., 
273 ;  2  Wend.,  ftt7 ;  8  Wend.,  508. 

THIS  was  an  action  of  trespass  quare clausum 
fregit,  tried  at  the  Orange  Circuit  in  Sep. , 
1831,  before  the  Hon.  Charles  H.  Ruggles,  one 
of  the  Circuit  Judges. 

The  cause  was  removed  by  certiorari  into 
this  court  from  the  Orange  C.  P.  The  decla- 
ration in  that  court  was  of  December  Term, 
1830,  and  charged  the  defendant  with  entering 
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a  certain  close,  situate  in  the  Town  of  Bloom- 
iug  Grove  in  the  County  of  Orange,  bounded 
northerly  by  lands  in  the  possession  of  the  de- 
fendant, and  being  the  same  premises  whereof 
one  A.  Youngs,  late  of  Blooming  Grove,  died 
seised,  and  committing  various  trespasses;  and 
at  the  foot  of  the  declaration,  the  plaintiff 
averred  that  the  several  trespasses  set  forth 
*were  the  same  whereof  he  complained  [*643 
against  the  defendant  in  a  certain  suit  com- 
menced by  him  before  8.  Jackson,  Esq.,  one 
of  the  justices  of  the  peace  of  the  County  of 
Orange,  on  or  about  July  19, 1830,  and  in  which 
a  plea  of  title  was  interposed  by  the  defendant. 
The  defendant  pleaded:  1.  (after  alleging  that 
the  trespasses  set  forth  in  the  declaration  were 
not  the  same  whereof  the  plaintiff  complained 
in  the  suit  before  the  justice,  and  to  which  he 
interposed  a  plea  of  title,  as  alleged  by  the 
plaintiff)  Not  guilty;  and  2.  Liberum  tenemen- 
tum.    To  the  second  plea  the  plaintiff  put  in 
a  replication,  denying  the  locus  in  quo  to  be  the 
soil  and  freehold  of  the  defendant.     On  the 
trial  of  the  cause,  upon  these  pleadings,  the 
plaintiff  gave  in  evidence  a  recognizance  en- 
tered into  by  the  defendant  and  a  surety  on  the 
29th  of  July,  1830,  in  the  sum  of  $100,  which, 
after  reciting  that  the  defendant  stood  prose- 
cuted before  S.  Jackson,  Esq.,  one  of  the  jus- 
tices, etc.,  for  breaking  the  plaintiff's  close, 
situate  in  the  Town  of  Blooming  Grove  (with- 
out adding  metes  or  bounds),  in  bar  of  which 
action  the  defendant  had  pleaded,  and  given 
notice  that  the  title  to  land  would  come  in 
question  respecting  the  close  in  which  the  tres- 
pass was  alleged  to  have  been  committed — was 
conditioned  for  the  appearance  of  the  defend- 
ant, by  filing  special  bail,  if  the  plaintiff  should, 
within  thirty  days,  commence  a  suit  in  the  C. 
P.  of  Orange  for  the  same  cause  of  action 
whereon  he  relied  before  the  justice.  The  sure- 
ty to  the  recognizance  was  approved  by  the 
justice.     The  plaintiff  also  ^ave  in  evidence  a 
plea  of  liberum  tenementum,  interposed  by  the 
defendant  in  the  suit  recited  in  the  recogni- 
zance, countersigned  by  Justice  Jackson.  July 
29, 1830;  and  upon  the  production  of  this  proof, 
the  plaintiff  moved  the  judge  that  the  defend- 
ant, in  his  defense,  be  confined  to  his  plea  of 
title.     The  judge  ruled  that  the  plea  of  the 
general  issue,  being  connected  with  a  denial 
that  the  trespasses  complained  of  in  the  C.  P. 
were  the  same  with  those  complained  of  be- 
fore the  justice,  was  not  a  denial  of  such  last 
mentioned  trespasses,  or,  as  expressed  in  the 
case,  the  denial  of  the  identity  of  the  causes 
of  action  limited  the  application  of  the  plea 
of  the  general  issue  to  such  subject-matter 
as  the  defendant  might  in  this  case  rightfully 
answer  *by  the  general   issue;   and    [*644 
that  comparing  the  declaration  in  the  cause 
with  that  recited  in  the  recognizance,  it  ap- 
peared, at  least  prima  fade,  that  the  plaintiff 
had  not  declared  in  the  C.  P.  for  any  new  or 
different  cause  of  action,  and  that,  therefore, 
the  defendant  could  not  avail  himself  of  the 
plea  of  the  general  issue  put  in  by  him,  but 
must  rely  upon  his  plea  of  title;  and  that  if  be 
gave  no  proof  under  that  plea,  the  plaintiff, 
without  further  evidence,  was  entitled  to  a  ver- 
dict for  nominal  damages.     To  this  decision 
the  defendant  exec-pled,  and  the  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for 
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the  plaintiff,  with  six  cents  damages  and  six 
cents  costs.  The  defendant  now  moved  for  a 
new  trial.  The  cause  was  submitted  on  writ- 
ten briefs. 

Mr.  J.  R.  Van  Duzer,  for  the  defendant. 

Messrs.  Wilkin  and  Benton,  for  the  plaint- 
iff. 

By  the  Court,  Nelson,  J.  The  2  R.  8. ,  236, 
from  sec.  59  to  sec.  66,  inclusive,  prescribe  the 
pleadings  which  may  be  interposed  in  a  jus- 
tice's court,  in  actions  in  which  the  title  to 
lands  may  come  in  question;  and  they  have 
materially  altered  the  proceedings  in  such  cases 
from  what  they  were  under  the  Act  of  1824,  or 
the  former  $25  Act.  The  defendant  may  now 
plead  specially  any  plea  showing  that  the  title 
of  lands  will  come  in  question,  or  may,  under 
the  general  issue,  give  a  notice  to  that  effect; 
and  such  plea  and  notice  may  be  joined  with 
any  other  proper  plea  to  the  action.  Under 
this  form  of  pleading,  the  trespass  is  not  ad- 
mitted, but  must  be  proved.  The  former  laws 
confined  the  defendant  to  a  plea  of  title,  which, 
after  being  countersigned  by  the  justice,  was 
conclusive  evidence  in  the  C.  P.  that  the  de- 
fendant relied  on  his  title  in  justification;  and 
by  the  strict  rules  of  pleading,  independently 
of  the  plain  meaning  of  the  statute,  admitted 
the  cause  of  action.  2  Cai.,  28;  7  Johns.,  273. 
There  is  nothing  in  the  present  statutes  re 
straining  the  defense  to  the  title;  and  the  form 
of  pleading  that  may  be  adopted,  we  have  seen, 
does  not.  The  former  statutes  also  expressly 
authorized  the  defendant  to  show  before  the 
<J45*]  *C.  P.,  notwithstanding  his  plea  of 
title,  that  the  plaintiff  had  not  possession  of  or 
title  to  the  premises  at  the  time  the  cause  of  ac- 
tion accrued.  This  provision  has  been  omitted 
as  unimportant,  after  giving  to  the  defendant 
liberty  to  plead  any  defense.  The  Legislature 
have  secured  all  the  benefits  of  the  former  pro- 
visions to  the  plaintiff  in  another  way,  equally 
as  effectual,  more  simple,  and  in  harmony  with 
the  ordinary  pleadings  and  practice  in  the  pros- 
ecution and  defense  of  a  suit.  The  65th  sec- 
tion provides  that  if  the  judgment  in  the  C. 
P.  be  for  the  defendant,  other  than  judgment 
of  nonsuit  or  non pros. ,  and  the  presiding  j udge 
shall  not  certify  that  the  title  to  lands  did  come  in 
question,  the  defendant  shall  not  recover  costs, 
but  shall  pay  costs  to  the  plaintiff.  This  pro- 
vision will  prevent  a  defendant  from  setting  up 
title  before  the  justice  to  oust  him  of  jurisdic- 
tion, unless  it  be  done  in  good  faith;  for, 
should  he  fail  in  obtaining  the  certificate  of  the 
presiding  judge  on  the  trial  that  the  title  to 
lands  did  come  in  question,  though  he  may  be 
successful  under  the  general  issue,  or  any  other 
plea,  except  the  plea  of  title,  he  must  pay  costs. 
This  is  just;  for,  in  such  case,  the  matter  might 
have  been  litigated  and  determined  before  the 
justice. 

As  to  the  pleadings  on  the  part  of  the  plaint- 
iff, it  is  provided  that  the  plaintiff  in  the  C.  P. 
"shall  declare  only  for  the  same  cause  of  ac- 
tion whereon  he  relied  before  the  justice;  and 
the  plea,  or  plea  and  notice  of  the  defendant, 
shall  be  the  same  which  he  tendered  to  the  jus- 
tice." Sec.  64.  There  is  no  doubt  that  the 
true  construction  of  this  section  is,  that  the 
pleadings  both  of  the  plaintiff  and  the  defend- 
ant shall  be,  substantially,  if  not  literally,  the 
same  as  they  were  in  the  C.  P.  This  seems 
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necessarily  to  result,  as  well  from  the  language 
of  the  statute,  as  the  liberty  given  to  the  de- 
fendant, to  set  up  any  defense  which  he  may 
have  besides  that  of  title;  for  if  he  pleads  sev- 
eral pleas  specially,  as  he  may  do,  the  plaintiff 
may  be  under  the  necessity  of  replying;  and 
then,  as  the  defendant  is  confined  in  the  court 
above  to  his  pleas  put  in  before  the  justice, the 
plaintiff  necessarily  must  be.  Putting  the 
pleadings  more  in  form  in  the  court  above 
would  not,  perhaps,  be  objectionable,  but  noth- 
ing beyond  that  should  be  allowed.  The  rem- 
edy, however,  for  a  departure  in  the  pleadings 
*from  what  is  prescribed  in  the  64th  [*646 
section,  as  thus  understood,  should  be  confined 
to  an  application  to  the  court  to  strike  out  the 
exceptionable  pleading;  and  if  this  remedy  is 
not  sought  in  proper  time,  the  cause  should  be 
tried  on  the  issues  upon  the  record,  though 
different  from  those  before  the  justice;  and  in 
such  case  it  should  be  deemed  an  original  suit 
in  the  C.  P.,  without  any  connection  with  the 
proceedings  below,  either  in  regard  to  trial  or 
costs.  This  view,  which  is  in  strict  accord- 
ance with  the  provisions  of  the  statute,  will 
relieve  these  proceedings  from  much  of  the 
embarrassment  that  has  heretofore  grown  out 
of  them,  by  regarding  the  suit  in  the  C.  P.  as 
a  continuation  of  the  suit  before  the  justice, 
notwithstanding  the  parties  have  disregarded 
the  statute  in  their  pleadings,  and  which  cre- 
ated the  only  material  distinction  between  it 
and  an  original  suit.  It  is  the  view,  too,  as  I 
understand  from  the  Chief  Justice,  that  was 
taken  by  him  of  the  question  as  to  the  effect 
of  the  departing  from  the  pleadings  below,  in 
his  judgment,  in  the  case  of  People  v.  Rensselcer 
C.  P.,  2  Wend.,  647. 

Testing  the  case  under  consideration  by  the 
principles  above  adverted  to,  the  decision  of 
the  judge  at  the  circuit  cannot  be  upheld.  The 
first  plea  is  substantially  the  general  issue,  and 
the  other  matters  connected  with  it  are  immate- 
rial, and  should  be  rejected  as  surplusage.  The 
cause  of  action  was,  therefore,  not  admitted, 
and  the  plaintiff  was  bound  to  prove  it.  Par- 
ties cannot  be  permitted  to  raise  questions  as 
to  the  identity  of  the  cause  of  action  with  that 
in  the  court  below,  by  making  an  issue  in  this 
way.  If  objectionable  pleadings  are  interposed, 
they  must  be  stricken  out  on  motion. 

Hereafter  it  may  behoove  the  plaintiff  to  des- 
ignate the  premises  in  his  declaration  upon 
which  the  alleged  trespass  was  committed;  for 
otherwise,  under  the  plea  of  title,  or  notice  of 
it  under  the  general  issue,  the  defendant  will 
be  at  liberty  to  avail  himself  of  the  defense  pe- 
culiar to  that  plea  in  this  action,  of  showing 
title  to  any  close  in  the  town;  and  according  to 
the  doctrine  of  this  case,  which  we  think  cor- 
rect, he  would  not  be  at  liberty  to  new  assign 
in  the  court  above,  as  was  intimated  in  Ellice 
v.  Boyer,  8  Wend.,  503,  for  then  the  defendant 
*should  be  at  liberty  to  vary  his  pleas,  [*647 
which  would  be  in  the  teeth  of  the  statute. 
The  intimation  in  Ellice  v.  Royer  was  in  a  case 
under  the  Law  of  1824.  The  plaintiff  may 
new  assign  before  the  justice,  and  should  do  so, 
if  necessary. 

New  trial  granted. 

Cited  in— 15  Wend.,  239 ;  19  Wend..  124  ;  30  Barb., 
346 ;  4  How.  Pr.,  47  : 6  How.  Pr.,  187 ;  12  How.  Pr.,  376: 
60  How.  Pr.,  47;  2  Co.  R.,  43;  14  Mich.,  470. 

WEND.  11. 


1*34 


DENNING  v.  CORWIN. 


647 


DENNING  t>.  CORWIN  &  ROBERTS. 

Practice  —  Judgment  in  Partition —  Unknown 
Owners — Affidavit — Statute 

A  judgment  In  partition  under  the  statute,  where 
part  of  the  premises  belongs  to  owners  unknown, 
is  not  valid,  unless  it  appear  upon  the  face  of  the 
record  that  the  affidavit  required  by  the  statute  that 
the  petitioner  or  plaintiff  in  partition  is  ignorant  of 
the  names,  rights  or  titles  of  such  owners,  was  duly 
presented  to  the  court,  and  that  the  notice  also  re- 
quired in  such  cases  was  duly  published. 

Citations— 15  Johns.,  HI ;  19  Johns.,  33. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Sullivan  Circuit  in  Oct.,  1831,  before  the 
Hon.  Charles  H.  Ruggles,  one  of  the   Circuit 
Judges. 

The  plaintiff  claimed  an  undivided  458  acres 
of  lot  No.  3,  in  the  first  division  of  the  Mini- 
sink  patent,  and  showed  title  under  a  deed 
from  the  Comptroller  of  the  State,  and  also  to 
an  undivided  56  acres  by  purchase  from  own- 
ers of  the  same  lot,  and  rested.  The  defend- 
ants gave  in  evidence  an  exemplification  of  a 
record  in  partition  in  this  court,  by  which  it 
appeared — that  in  January  Term,  1821,  John 
James  Stewart  and  Thomas  Alsop  presented 
to  the  court  a  petition,  stating  that  they  were 
seised  in  fee  as  tenants  in  common  of  and  in 
two  several  undivided  parcels  of  land,  situate, 
etc.,  being  parts  and  parcels  of  lots  No.  3  and 
No.  20,  of  the  first  division  of  the  Minisink 
patent,  in  manner  following;  i.  e.,  that  Stewart 
was  seised  of  an  undivided  third  part  of  each 
of  the  lots,  and  Alsop  of  an  undividc4  fifty- 
fourth  part  of  each  of  the  lots,  and  that  they, 
the  petitioners,  were  ignorant  of  the  names, 
rights  or  titles  of  the  owners  or  proprietors  of 
the  residue  of  the  lots,  and  could  not,  there- 
fore, state  the  same  to  the  court.  The  petition 
further  stated  that  the  petitioners  were  desir- 
ous to  have  the  premises  divided  amongst  all 
the  persons  interested  therein,. according  to  the 
Acts  of  the  Legislature  in  such  case  made  and 
648*]  provided,  *and  prayed  that  the  prem- 
ises might  be  divided  by  commissioners  to  be 
.  appointed  by  the  court,  between  them  and  the 
parties  unknown,  according  to  the  rights  of 
the  parties.  (No  affidavit  is  set  forth  in  the 
record  that  the  petitioners  were  ignorant  of 
the  names,  rights  or  titles  of  the  parties  un- 
known; nor  is  it  alleged  in  the  record  that  the 
petition  was  accompanied  by  such  an  affidavit.) 
It  further  was  alleged  in  the  record  that  the 
petitioners  prayed  for  such  order  on  their  pe- 
tition as  is  directed  by  the  statute,  and  that  in 
May  Term,  1821,  the  petitioners  appeared  in 
court,  and  that  the  parties  unknown,  though 
solemnly  demanded,  came  not,  but  made  de- 
fault, and  that  thereupon  the  court  adjudged 
.  the  rights  of  the  petitioners  to  be,  as  the  same 
had  been  set  forth  by  them  in  their  petition, 
and  that  partition  of  the  lands,  etc.,  should  !>•• 
made  between  them  and  the  parties  unknown, 
according  to  their  respective  rights  therein, and 
appointed  three  commissioners  to  make  parti- 
tion accordingly.  That  in  February  Term, 1824, 
the  commissioners  made  a  report  that  they  had 
made  partition  of  the  premises,  and  allotted 
definite  portions  to  the  petitioners,  and  another 
portion  to  the  owners  unknown,  and  that  the 
court  thereupon  confirmed  the  report,  and  ad- 
judged that  the  petitioners  should  recover  of 
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the  owners  unknown  $269.25  for  their  propor- 
tion of  the  costs  and  charges,  and  that  the  pe- 
titioners should  have  execution.  The  judg- 
ment was  signed  in  Apr.  1824,  and  docketed 
in  December  of  the  same  year.  The  defend- 
ants also  proved  on  the  trial  that  previous  to 
the  partition,  John  James  Stewart,  one  of  the 
plaintiffs  therein,  had  title  to  an  undivided 
third  part  of  the  lot  No.  3,  and  read  in  evidence 
a  deed  from  him  to  the  defendants,  bearing 
date  May  19,  1829,  for  the  whole  of  that  lot, 
excepting  100  acres;  they  also  proved  a  sale  by 
execution  on  the  judgment  for  costs  against 
the  owners  unknown,  of  that  portion  of  the 
premises  allotted  by  the  commissioners  in  par- 
tition to  such  owners  unknown,  and  a  deed, in 
pursuance  of  such  sale,  bearing  date  Apr.  15, 
1829,  from  the  sheriff  of  Sullivan  to  the  pur- 
chaser, who,  on  the  day  of  the  date  of  his  deed, 
conveyed  to  the  defendants.  The  plaintiff  ob- 
jected that  the  record  in  partition  ought  not  to 
be  received  in  evidence,  because  the  require- 
ments of  the  Statute  Authorizing  Partitions, 
had  not  been  complied  with  by  the  plaintiffs 
*in  partition,  and  specified  that  an  affi-  [*649 
davit  that  the  plaintiffs  were  ignorant  of  the 
names,  rights  or  titles  of  the  owners  unknown 
had  not  been  made  or  filed,  and  with  the  con- 
sent of  the  defendants  introduced  various  ex- 
emplifications and  certificates,  obtained  from 
the  clerks  of  this  court,  showing  all  the  pro- 
ceedings which  had  been  had  ana  remained  on 
record,  in  the  prosecution  of  the  partition  suit, 
from  which  it  appeared  that  no  such  affidavit 
was  found  on  file,  or  enrolled  in  the  record  of 
the  proceedings  in  such  suit;  and  the  plaintiff 
further  objected  that  the  record  in  partition  did 
not  contain  on  its  face  enough  to  give  the  court 
jurisdiction;  and  the  judge  being  of  this  opin- 
ion, a  verdict  was  found  for  the  plaintiff  for 
an  undivided  514  acres  of  lot  No.  3,  subject  to 
a  stipulation  between  the  parties,  that  if  this 
court  should  be  of  opinion  that  the  proceed- 
ings in  partition  were  regular  and  valid,  and 
the  record  therein  sufficient, and  the  judgment 
absolute  and  conclusive  against  the  plaintiff  in 
this  suit,  then  judgment  to  be  entered  for  the 
defendants;  otherwise  judgment  to  be  entered 
for  the  plaintiff  on  the  verdict  of  the  jury. 

Mr.  L.  Jenkins,  for  the  plaintiff.  The  rec- 
ord of  partition  produced  on  the  trial  was  a 
nullity;  sufficient  is  not  shown  to  give  the  court 
jurisdiction.  The  statute  requires,  where  pro- 
ceedings are  had  against  unknown  owners  of 
land,  that  the  petitioner  shall  not  only  state  in 
his  petition  that  the  parties  and  the  extent  of 
their  interest  in  the  land, are  unknown  to  him, 
but  the  petition  shall  be  accompanied  by  an  af- 
fidavit that  the  petitioner  is  ignorant  of  the 
names',  rights  or  titles  of  such  persons.  1  R. 
L.,  507,  sec.  1.  No  such  affidavit  is  set  forth 
in  the  record  ;  there  is  not  even  an  averment 
that  such  affidavit  was  made  and  filed;  and,  in 
addition  lhereto.it  was  affirmatively  shown  by 
the  plaintiff  that  such  paper  was  not  remain- 
ing on  the  files  of  the  court.  The  proceedings 
in  partition  were  had  under  the  statute,  in  a 
summary  manner,  and  in  a  course  different 
from  the  common  law  ;  and  if  the  statute  in 
such  cases  is  not  strictly  pursued,  all  is  a  nul- 
lity and  coram  nonjudiee,  Cowp.,  524.  The 
court  must  have  jurisdiction  not  only  of  the 
subject-matter,  but  of  the  person,  5  Johns.,  41; 
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8  Id.,  90,  197  ;  15  Id.,  121 ;  19  Id.,  33,  41  ;  6 
65O*]  Wend.,  447;  *andif  the  bringing  of  the 
party  into  court  is  dispensed  with,  and  other 
proceedings  are  substituted,  which  the  statute 
declares  shall  be  equivalent  to  the  bringing 
into  court  of  the  party,  a  compliance  with  the 
requirements  of  the  statute  must  be  shown  and 
appear  upon  the  record,  as  much  so  as  that  in 
an  ordinary  personal  action  it  should  appear 
that  the  defendant  is  in  custody  or  duly  served 
with  process.  In  Jackson  v.  Brown,  3  Johns., 
459,  where  the  plaintiff  showed  title  under  a 
judgment  in  partition,  the  defendant  had  judg- 
ment on  the  ground,  that  although  the  owner 
was  in  possession  of  part  of  the  land  at  the 
time  of  the  partition,  he  had  not  been  made  a 
party  to  the  suit;  and  a  similar  decision  was 
had  in  Jackson  v.  Vrooman,  13  Johns.,  489.  In 
Gallatian  v.  Cunningham,  8  Cow.,  370,  Judge 
Woodworth,  in  delivering  his  opinion,  says, 
that  the  court  have  no  jurisdiction  in  execut- 
ing the  Act  Authorizing  Partition,  until  the 
preliminary  steps  pointed  out  by  the  statute 
have  been  taken;  though  he  admits,  when  the 
statute  requires  proof  preliminary  to  an  order 
of  the  court,  and  proof  is  submitted,  but  de- 
fective in  its  character,  that  the  proceedings 
will  not  be  void  but  voidable  only;  and  that  a 
purchase  in  other  respects  valid,  will  be  sup- 
ported. In  the  present  case  there  was  no  proof 
whatever  submitted  to  the  court  that  the  peti- 
tioners were  ignorant  of  the  names  of  the  un- 
known owners. 

Mr.  J.  A.  Spencer,  for  the  defendant.  A 
judgment  is  conclusive  until  reversed  or  set 
aside,  and  every  reasonable  intendment  will  be 
made  in  support  of  a  record.  There  being  un- 
known owners  in  this  case,  it  is  fairly  to  be 
presumed  that  the  court  did  not  grant  the  or- 
der for  such  owners  to  appear  and  show  title, 
unless  the  affidavit  required  by  the  statute  was 
presented.  The  record  shows  that  such  order 
was  granted,  and  that  at  a  subsequent  term  the 
parties  were  called  and  did  not  appear.  It  is 
not  usual  in  records  of  judgments  rendered  by 
courts  of  general  jurisdiction,  to  spread  out 
the  preliminary  proceedings  had  in  the  com- 
mencement of  a  suit.  The  principle  that  where 
a  special  jurisdiction  out  of  the  course  of  the 
common  law  is  created  by  statute,  the  statute 
must  be  strictly  pursued  or  all  is  a  nullity,  is 
651*]  applicable  only  to  inferior  courts  *of 
common  law  to  whom  new  powers  are  given; 
but  it  does  not  extend  to  courts  of  general  ju- 
risdiction, although  the  proceedings  are  to  be 
had  in  a  summary  manner,  and  not  in  the 
course  of  the  common  law ;  it  was  not  necessary, 
therefore,  that  the  affidavit,  the  want  of  which 
is  now  relied  upon  on  the  other  side,  should  be 
incorporated  into  the  record.  The  judgment 
in  partition  cannot  be  attacked  in  this  collat- 
eral way.  If  there  has  been  an  irregularity, 
the  remedy  is  by  motion;  and  then,  if  such  be 
the  fact,  the  defendants  may  show  that  the 
affidavit  was  duly  presented,  although  now  it 
cannot  be  found.  If  the  judgment  is  erroneous 
a  writ  of  error  may  be  sued  out,  or  relief  may 
be  sought  in  equity.  It  is  not  denied  that,  to 
support  a  judgment,  a  court  must  have  juris- 
diction of  the  subject-matter,  and  of  the  per- 
son, or  what  is  equivalent ;  but  it  is  insisted 
that  enough  is  here  shown  to  warrant  the  in- 
tendment that  all  is  right.  The  case  of  Gatta- 
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tian  v.  Cunningham,  cited  on  the  other  side, 
supports  the  principle  for  which  the  defendants 
contend,  that  the  judgment  cannot  be  attacked 
collaterally.  That  was  a  bill  in  equity  ;  and 
here,  if  the  judgment  is  erroneous,  let  the 
plaintiff  file  his  bill  or  bring  his  writ  of  error, 
and  the  question  of  the  validity  of  the  judg- 
ment will  be  directly  presented.  In  the  case 
of  Jackson  v.  Brown,  and  Jackson  v.  Vrooman, 
the  defendants  came  within  the  proviso  of  the 
Act  saving  the  rights  of  owners  not  named  in 
the  proceedings,  and  the  decisions  there  cannot 
affect  this  case.  Besides,  the  defendants  here 
claim  to  be  entitled  to  protection  as  bonafide 
purchasers,  and  that  as  such,  they  are  not 
bound  to  show  the  regularity  of  the  proceed- 
ings in  the  judgment  and  execution  under 
which  they  purchased.  4  Johns.  Ch.,  85;  8 
Cow.,  376;  2  Sch.  &  L.,  577. 

By  the  Court,  Savage,  Ch.  J.  On  the  part 
of  the  plaintiff  it  is  contended  that  the  judg- 
ment in  partition  is  void  for  want  of  jurisdic 
tion  in  the  court,  the  requirements  of  the  stat- 
ute not  having  been  complied  with;  and  on  the 
part  of  the  defendants,  it  is  insisted  that  it  is 
conclusive  until  reversed  or  set  aside;  that  it 
cannot  be  attacked  collaterally,  and  that  the 
defendants,  being  bonafide  purchasers,  are  en- 
titled to  protection. 

*Thata  judgment  is  conclusive  upon  [*652 
parties  and  privies  is  a  proposition  not  to  be 
denied;  but  if  a  court  has  acted  without  juris- 
diction, the  proceeding  is  void*  and  if  this  ap- 
pears upon  the  face  of  the  record,  the  whole  is 
a  nullity.  In  Borden  v.  Fitch,  15  Johns.,  141, 
Ch.  J.  Thompson  says:  "  To  give  any  binding 
effect  to  a  judgment,  it  is  essential  that  the 
court  should  have  jurisdiction  of  the  person 
and  the  subject-matter;  and  the  want  of  juris- 
diction is  a  matter  that  may  always  be  set  up 
against  a  judgment,  when  sought  to  be  en- 
forced, or  when  any  benefit  is  claimed  under 
it;  the  want  of  jurisdiction  makes  it  utterly 
void  and  unavailable  for  any  purpose."  And 
in  Mills  v.  Martin,  19  Johns.,  33,  Ch.  J.  Spen- 
cer observes:  "  No  lawyer  will  controvert  the 
position  that  to  uphold  and  give  validity  to  the 
proceedings  of  a  court,  it  must  have  jurisdic- 
tion of  the  person  of  the  defendant  and  of  the 
cause;  this  principle  is  applicable  to  all  courts 
from  the  highest  to  the  lowest." 

With  respect  to  the  proceeding  in  partition, 
now  the  subject  of  consideration,  there  can  be 
no  doubt  that  the  court  in  which  the  judg- 
ment was  rendered  had  jurisdiction  of  the  sub- 
ject of  partition;  but  to  authorize  a  judgment 
of  partition,  the  parties  must  be  before  the 
court,  or  it  must  be  shown  to  the  court  that 
some  of  them  are  unknown;  and  this  must  ap- 
pear by  the  record,  where  the  proceeding  is. 
against  owners  unknown;  it  is  a  proceeding  in 
rem,  and  nothing  is  to  be  taken  by  intendment; 
there  is,  avowedly,  nothing  like  personal  no- 
tice to  the  parties  interested  as  defendants; 
they  are  not  even  named;  and  the  right  of  the 
plaintiffs  in  such  cases  depends  entirely  upon 
the  fact  to  be  proved  to  the  court  by  affidavit, 
that  the  owners  are  unknown.  The  record 
states  that  in  January  Term,  1821,  the  plaint- 
iffs presented  their  petition  in  partition  setting 
it  out;  the  plaintiffs  state  their  own  interest  in 
the  premises,  and  proceed  as  follows:  "And 
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E>ur  petitioners  further  state  and  show  to  Your 
onors,  that  they  are  ignorant  of  the  names, 
rights  or  titles  of  the  owners  or  proprietors  of 
the  residue  of  the  two  several  lots,  pieces  or 
parcels  of  land,  with  their  appurtenances,  and 
cannot,  therefore,  state  the  same  to  this  hon- 
orable court,"  and  pray  that  the  premises  may 
653*]  be  divided.  The  record  then  "states 
that  at  the  next  May  Term,  "  until  which  day 
the  said  parties  unknown  had  leave  to  imparle 
and  then  to  answer  the  same,  "etc.,  the  plaintiffs 
appear  by  their  attorney,  "and  the  parties  un- 
known, though  solemnly  demanded,  come  not, 
but  make  default,"  etc.  Judgment  that  parti- 
tion be  made  is  then  entered,  and  commission- 
ers appointed.  The  statute  gives  the  court  no 
jurisdiction  to  take  any  step  against  unknown 
owners  until  notice  has  been  published  accord- 
ing to  the  statute.  Should  not  the  record, 
therefore,  show  that  it  had  been  made  to  ap- 
pear to  the  court  by  affidavit  that  the  owners 
were  unknown  to  the  plaintiffs,  and  that  such 
notice  as  the  statute  requires  in  such  cases  had 
actually  been  given?  Suppose  a  judgment  rec- 
ord is  produced,  in  which  the  plaintiff  declares 
upon  a  promissory  note,  and  the  record  does 
not  show  that  the  defendant  is  in  custody,  or 
has  been  served  with  process  or  a  copy  of  the 
declaration,  and  yet  the  court  render  judgment 
by  default;  would  not  such  a  record  be  an  ab-  j 
solute  nullity?  The  record  produced  proves 
nothing  which  could  authorize  the  court  to  en- 
ter judgment  against  unknown  owners,  by 
which  they  were  to  be  devested  of  their  prop- 
erty. 

In  my  opinion  the  judge  decided  correctly,  and 
the  plaintiff  is  entitled  to  judgment. 

Said  to  be  controverted— 21  Wend.,  55;  1  Hill,  141. 

Distinguished— 17  Wend.,  488;  H.  &  D..  440. 

Cited  in-16  Wend.,  39 ;  7  Hill.  24  ;  56  N.  Y.,  386  ;  1 
Barb.,  291 :  3  Barb.,  345 ;  6  Barb.,  610,  617,  623:  19 
Barb.,  189;  2S  Barb.,  600:  37  Barb.,  356  :  1  Daly,  468: 
14  How..  U.  S.,  341;  4  McLean,  222:  10  Mich..  265 :  60 
111.,  335:  44  Wis..  171;  40  Am.  Dec.,  478  (12  Ohio  St., 
253);  47  Am.  Dec.,  69  (2  Doug.,  433). 


WHEELER  D.  CURTIS  &  FISHER. 

Charter-Party  of  Vessel  for  Six  Months— Stipu- 
lation between  Owner  and  one  of  the  Affreight- 
ers  for  Termination  of  Charter-Party ,  Binds 
both  Affreighters— Owner  tuay  Recover  pro 
rata  Compensation — Pleading. 

Where  a  charter-party  was  entered  into,  whereby 
A  let  a  schooner  to  B  and  C,  for  the  transportation 
of  stone,  for  the  term  of  6  months,  the  affreitrht- 
ers  engaging  to  pay  for  the  vessel  at  the  rate  of  8300 
per  month,  for  6  months,  or  in  the  same  proportion 
for  whatever  time  she  might  be  so  employed,  and 
at  the  expiration  of  4  months  an  end  was  put  to  the 
contract  by  a  stipulation  between  the  owner  of  the 
vessel  and  one  of  the  affreightirs  :  it  was  held,  that 
such  act  of  one  of  the  affreighters  was  obligatory 
upon  both ;  that  a  pro  rata.  compensation  was  re- 
coverable by  the  owner  of  the  vessel  under  a  spe- 


cial count  upon  the  contract,  alleging  the  employ- 
ment of  the  vessel  from  the  time  stipulated  in  the 
contract  until  the  day  when  it  was  by  mutual  con- 
sent dissolved,  or  that  the  compensation  might  be 
claimed  under  a  general  count  of  indebitatus  as- 
•unraeft. 

The  owner  being  bound,  by  the  terms  of  the  con- 
tract, to  keep  the  vessel  manned  and  in  good  repair 
during  the  time,  etc.,  and  to  deduct  for  damages 
*while  detained  for  repairs,  etc.;  it  was  held,  [*654 
that  the  plaintiff  might  recover  under  a  count  of 
irtdebitatus  a&fumiHitt  for  freight  due  and  payable 
for  the  tranportation  of  the  stone,  and  was  not 
obliged  to  resort  to  an  indebiiatus  afofumpsit  for  the 
hire  of  the  vessel,  etc. 

Where,  in  such  case,  the  defendants  pleaded  that 
the  vessel  was  capable  of  carrying  150  tons  of  stone 
at  each  trip,  but  that  the  plaintiff  refused  to  carry 
a  full  freight  or  cargo,  carried  only  107  tons,  and 
thus  refused  to  let  the  defendants  have  the  whole 
tonnage  of  the  vessel :  it  was  held,  that  the  replica- 
tion that  the  vessel  carried  at  each  trip  as  full  a 
freight  or  cargo  as  was  safe  and  prudent,  and  that 
the  defendants  had  the  enjoyment  of  the  whole 
tonnage,  as  set  forth  in  the  declaration,  was  a  good 
and  perfect  answer  to  the  plea. 

Formerly,  in  assumpxit,  a  defendant  might  trav- 
erse not  only  the  contract  itself,  but  the  consider- 
tion  and  the  plaintiff's  performance  of  a  condition 
precedent;  but  now  the  practice  is  obsolete,  and 
where  the  defense  consists  of  matter  of  fact 
amounting  to  a  denial  of  the  allegation  which  the 
plaintiff  must  prove  in  support  of  his  declaration, 
the  general  issue  must  be  pleaded,  or  it  will  be  good 
cause  of  special  demurrer  that  the  plea  amounts  to 
the  general  issue. 

Where  a  defendant  pleads  the  general  issue  and 
also  a  special  plea,  to  which  the  plaintiff  replies  and 
a  demurrer  is  interposed  to  the  replication,  al- 
though the  plaintiff  may  object  to  the  plea  if  bad 
in  substance,  the  defendant  cannot  overleap  the 
general  issue  and  object  to  the  declaration— he  can- 
not plead  and  demur  to  the  same  count. 

Citations-1  Chit.,467. 498,598,618, 619 : 19  Johns..300 ; 

5  Bac-  PI.,  457,  N  ;  14  Johns.,  172,  300,  387 ;  3  Johns., 
70;  6  Co.,  25;  13  Johns.,  286;  Bull.  X.  P.,  139;  1  Bos. 

6  P.,  855,  N.  S.;  1  Selw.,  56  n.,  85  and  ».;  10  Mass.,  294 ; 
1  Chit.  PL,  339  ;  1  Holt  X.  P.,  236,1299;  4  Wend.,  289  ; 

7  Cr.,  299 ;  4  Cow.,  470, 564 ;  6  Com.  L.  R.,  175 ;  20  Com. 
L.  R.,  96. 

ERROR  from  the  Superior  Court  of  the  City 
ofN.  Y.  Wheeler  sued  Curtis  and  Fisher. 
In  the  first  count  of  his  declaration,  the  plaint- 
iff set  fortli  a  charter-party  entered  into  be- 
tween him  and  the  defendants  Apr.  28,  1829, 
wherein  he  was  described  as  the  owner  of  the 
schooner  Eliza  Ann,  of  the  burden  of  107  tons 
or  thereabouts,  and  whereby  he  granted,  and 
to  freight  let  unto  the  defendants  the  whole 
tonnage  of  The  Eliza  Ann,  except  so  much  as 
might  be  necessary  for  the  accommodation  of 
the  officers  and  crew,  and  the  stowage  of  pro- 
visions, water  and  fuel,  for  the  purpose  of 
transporting  stone  from  the  Palisades  on  the 
Hudson  River  to  the  Delaware  Breakwater, 
then  building  by  the  U.  S.  at  the  mouth  of  the 
Delaware  Bay.  "The  plaintiff  covenanted  that 
the  vessel,  during  her  employment,  should,  at 
his  own  proper  costs  and  charges,  be  kept  tight, 
stanch  and  strong,  sufficiently  manned  and  pro- 
vided,tackled  and  appareled, with  all  things  nec- 
essary for  such  employment;  that  she  should  be 
ready  to  proceed  to  load  at  the  Palisades  Apr.  29, 


NOTE.— Contract*— Release  or  rescission  by  one  of 
two  or  more  partners  or  parties  Jointly  interested. 

A  release  by  one  of  two  or  more  partners  <tr  parties 
jointly  interested  binds  an.  Fitch  v.  Forman,  14 
Johns.,  172;  Austin  v.  Hall,  13  Johns.,  286;  Ptereon 
v.  Hooker, 3  Johns.,  68.  note;  Bulkley  v.  Dayton,  14 
Johns.,  387  ;  Wells  v.  Evans,  20  Wend..  251 ;  £.'  \\Vn.l., 
324;  Bruen  v.  Marnuand,  17  Johns., 58,  note;  Latti- 
more  v.  Harsen,  14  Johns.,  330;  Sohofleld  v.  Mc- 
Gregor, 1  Sup.  Ct.,  404  :  Me  Bride  v.  Hagan.  1  Wend., 
326,  note ;  Morse  v.  Bellows,  7  N.H.,  5B7 ;  Halsey  v. 
Whitney,  4  Mason.  206:  Salmon  v.  Davis.  4  Binn., 
375;  Noyee  v.  N.  H.  &c.  Ry.  Co.,  30  Conn.,  1 ;  Smith 
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v.  Stone,  4  Gill  &  J..  310 ;  Wood  v.  GOBS,  21  111..  604  ; 
Hawkshaw  v.  Parkins.  2  Swanst.,  539. 

The  ayreement  must  tie  free  from  collusion.  See 
Cram  v.  Cadwell,  5  Cow..  489,  note ;  Barker  v.  Rich- 
ardson, 1  Younge  &  J.,  362 :  Arton  v.  Booth.  4  Moore, 
192 ;  Furnival  v.rWeston.  7  Moore.  356 ;  Legh  v.  Legh, 
1  Bos.  &  P..  447 ;  Jones  v.  Herbert,  7  Taunt..  421. 

See.  generally,  Clement  v.  Brush,  3  Johns.  Cas., 
180.  note. 

Power  of  individual  partners  to  bind  firm.  Meroein 
v.  Andrews,  10  Wend..  461,  note  and  othernotcs  there 
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from  which  time  the  wages  of  the  vessel  were  to 
655*]  *commence;  and  to  continue  in  the 
business  for  the  term  of  6  months,  provided 
the  plaintiff  kept  her  in  order  for  the  business. 
It  was  further  agreed  that  the  crew  of  the  ves- 
sel should  consist  of  a  master,  one  mate  and 
four  good  men,  including  the  cook,  being  six 
all  told;  and  that  the  plaintiff  should  pay  all 
pilotage  and  wharfage,  etc.  On  the  part  of 
the  defendants,  it  was  agreed  to  hire  the  vessel 
for  the  purpose  aforesaid,  to  provide  men  to 
deliver  the  stone  on  board  the  vessel  and  to 
assist  in  discharging  the  same,  and  to  pay  to 
the  plaintiff  for  the  charter  of  freight  of  the 
vessel  at  the  rate  of  $300  for  every  calendar 
month  for  the  next  6  months  ensuing  the  date 
of  the  charter-party,  or  in  the  same  proportion 
for  whatever  time  the  vessel  might  be  so  em- 
ployed— the  wages  to  be  paid  at  the  expiration 
of  each  month,  commencing  Apr.  29,  at  sun- 
rise. The  instrument  also  contained  a  stipula- 
tion that  if  the  vessel  was  detained  by  the 
plaintiff  for  repairs,  supplies  or  hands  to  navi- 
gate her,  a  deduction  should  be  made  for  de- 
murrage to  the  amount  of  the  charter-party 
per  day,  for  each  and  every  day  of  such  deten- 
tion. The  plaintiff  averred  that  Apr.  29,  the 
vessel,  in  good  order,  found,  provided  and 
manned  according  to  the  terms  of  the  agree- 
ment, proceeded  to  the  Palisades,  received  a 
cargo  of  stone,  and  transported  the  same  to  the 
Delaware  Breakwater,  and  continued  to  be  so 
employed  until  Sep.  14,  1829,  when  the  char- 
ter-party was,  by  mutual  agreement,  dissolved. 
The  plaintiff  also  averred  general  performance, 
and  concluded  his  count  by  claiming  that  there 
was  due  to  him  $772,  as  and  for  the  freight  of 
the  vessel,  according  to  the  terms  of  the  char- 
ter-party, and  alleged  that  the  defendants  had 
refused  to  pay.  The  second  count  of  the  dec- 
laration was  in  indebitatus  assumpsit  for  certain 
freight  before  that  time  and  then  due,  and  pay- 
able from  the  defendants  to  the  plaintiff  for 
carriage  and  conveyance  of  stone,  by  the  plaint- 
iff, in  certain  ships  and  vessels,  from  divers 
ports  and  places  to  divers  other  ports  and 
places,  and  there  delivered  for  the  defendants, 
and  at  their  special  instance  and  request;  and 
for  the  care  and  attendance  of  the  plaintiff  and 
his  servants  in  and  about  the  loading,  unload- 
ing and  delivery  of  such  stone.  There  were 
also  counts  for  work  and  labor  generally,  on  a 
656*]  *quanlum  meruit,  for  money  lent,  and 
on  an  insimul  computassent.  The  defendants 
pleaded:  1.  Non  assumpsit;  2.  That  the  ves- 
sel, while  employed  in  the  business  of  trans- 
porting stone,  as  alleged  in  the  declaration, 
was  capable  of  safely  and  prudently  carrying 
a  cargo  of  150  tons  of  stone  at  each  trip,  be- 
sides accommodating  the  officers  and  crew, 
and  affording  the  necessary  stowage  for  pro- 
visions, etc.,  but  that  the  plaintiff  refused  to 
receive  and  carry  a  full  freight  or  cargo,  and 
carried  only  107  tons  and  three  quarters  of  a 
ton  at  each  trip,  and  thus  refused  to  let  the  de- 
fendants have  the  whole  of  the  tonnage  of  the 
vessel,  except  what  was  necessary  for  the 
accommodation  of  the  officers,  etc.;  8.  That 
the  crew  of  the  vessel,  during  the  time  that 
she  was  employed  in  the  business,  consisted  of 
only  5  men,  and  they  were  intemperate  and 
Idle,  and  thus  the  vessel  was  not  sufficiently 
manned;  4.  That  the  tackle  and  apparel  of  the 


vessel  was  in  bad  order,  and  insufficient;  5. 
That  the  vessel  was  not  ready,  and  did  not 
proceed  on  her  business  Apr.  29,  according  to 
the  terms  oi  the  charter-party;  and  6.  Pay- 
ment in  full.  The  plaintiff  replied  to  the  second 
plea,  that  the  vessel  carried  at  each  trip  as  full 
a  freight  or  cargo  as  could  safely  and  prudently 
be  carried,  and  that  the  plaintiff  gave  to  the 
defendants  the  use  and  enjoyment  of  the  whole 
of  the  tonnage  of  the  vessel  as  set  forth  in  the 
declaration,  and  took  issue  upon  the  last  four 
pleas  put  in  by  the  defendants.  To  the  repli- 
cation to  the  second  plea,  the  defendants  de- 
murred, and  assigned  for  cause  of  demurrer, 
that  the  plaintiff  did  not  meet  the  allegation  in 
the  plea,  but  said  that  the  defendants  had  the 
whole  of  the  tonnage  as  set  forth  in  the  dec- 
laration— thus  referring  to  a  previous  plead- 
ing, and  attempting  to  give  to  a  recital  in  the 
declaration  the  effect  of  an  averment,  thereby 
varying  the  issue  from  that  tendered  by  the 
plea.  The  plaintiff  joined  in  demurrer;  and 
the  court  below,  after  argument,  adjudged  the 
replication  to  be  bad,  and  also  that  the  first 
count  of  the  declaration  was  defective;  and  as 
to  that  count,  gave  judgment  that  the  defend- 
ant go  thereof  without  day,  etc.  The  cause 
was  afterwards  tried  on  the  issues  of  fact,  when 
the  contract  declared  on  was  exhibited,  and  it 
was  proved  that  the  vessel  of  the  plaintiff  was 
employed  in  the  business  of  carrying  stone  for 
the  defendants  from  May  2,  1829,  *to  [*657 
Sep.  14,  following.  The  plaintiff  also  produced 
and  proved  an  instrument  in  writing,  signed  by 
himself  and  Fisher,  one  of  the  defendants,  bear- 
ing date  Sep.  15,  1829,  by  which  it  was  agreed 
that  the  charter-party  between  the  plaintiff  and 
the  defendants  should  be  considered  as  having 
expired  on  the  day  preceding  the  date  of  the 
instrument;  to  the  admission  of  which,  in  evi- 
dence, the  defendants  objected,  because  it  was 
not  signed  by  both  of  the  defendants;  but  the 
objection  was  overruled,  and  the  evidence  re- 
ceived. The  defendants  moved  for  a  nonsuit, 
on  the  grounds:  1.  That  the  plaintiff  was  not 
entitled  to  recover  under  the  common  counts; 
2.  The  evidence  varied  from  a  bill  ?>f  particu- 
lars which  had  been  delivered;  and  3.  That  it 
did  not  support  either  count  in  the  declaration; 
which  motion  was  granted,  and  the  plaintiff 
was  nonsuited.  The  plaintiff  sued  out  a  writ 
of  error. 

Mr.  S.  P.  Staples,  for  the  plaintiff  in  er- 
ror. The  replication  was  good.  The  plaintiff 
had  in  his  declaration  averred  general  perform- 
ance on  his  part,  which,  of  course,included  the 
allegation  that  the  defendants  had  the  benefit 
of  the  whole  tonnage  of  the  vessel ;  which  al- 
legation being  denied  by  the  second  plea,  the 
plaintiff  had  his  election  either  to  demur  to  the 
plea, or  to  take  issue  upon  it  by  re-affirming  the 
allegations  in  his  declaration,  Com.  Dig.,  tit. 
Pleader,  C  ;  1  Chit.  PI.,  315  ;  4  Day,  823;  and 
in  doing  so,  he  correctly  referred  to  the  decla- 
ration. But  if  the  replication  is  not  good,  the 
plea  itself  is  bad  ,  and  the  defendants  having 
committed  the  first  error  in  pleading, the  plaint- 
was  entitled  to  judgment.  The  plea  is  bad,  for 
it  sets  up  new  matter  ;  it  is  a  mere  denial  of 
performance  on  the  part  of  the  plaintiff ;  i.  e., 
that  he  had  not  given  the  defendants  the  bene- 
fit of  the  whole  tonnage  of  the  vessel ;  if  the 
fact  was  so,  it  would  reduce  the  plaintiff's 
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claim,  but  not  bar  his  recovery.  1  Saund.,320, 
n.  4;  1  Chit.  PI.,  314,  355;  6  Binn.,  159;  7 
Johns.,  249. 

The  first  count  of  the  declaration  was  good. 
True,  it  is  stated  that  the  charter-party  was  dis- 
solved, but  such  averment  does  not  concede 
that  such  an  agreement  had  never  existed  ;  on 
the  contrary,  it  is  expressly  set  forth,  and  the 
658*]  only  effect  of  *the  agreement  that  it 
should  cease,  was  to  limit  the  plaintiff's  claim 
to  a  pro  rata  compensation,  provided  for  in  the 
charter-party.  But  if  the  first  count  was  bad 
in  law,  the  demurrer  of  the  defendants  to  the 
replication  of  the  plaintiff  could  not  reach  it, 
because  the  defendants  had  pleaded  the  general 
issue  to  the  whole  declaration  and,  of  course,  to 
this  count ;  and  it  is  not  allowable  to  a  defend- 
ant both  to  take  issue  and  demur  to  the  same 
count,  which  would  be  the  effect  of  allowing 
the  defendants'  objection  to  the  plaintiff's  dec- 
laration to  prevail  in  this  case.  5  Bac.  Abr., 
tit.  Pleas  &  PL,  444,  447,  K,  pi.  3  ;  3  Cai.,263. 
And  again  ;  if  the  demurrer  to  the  replication 
be  considered  as  a  demurrer  to  the  declaration, 
it  can  be  viewed  only  as  a  general  demurrer  to 
the  whole  declaration  ;  and  then,  there  being 
undeniably  good  counts,  the  plaintiff  on  this 
ground  was  entitled  to  judgment. 
Nor  ought  the  plaintiff  to  have  been  nonsuited. 
If  the  allegation  in  the  declaration,  that  the  char- 
ter-party was  dissolved  by  the  agreement  of 
the  parties,  put  an  end  to  the  contract,  as  was 
supposed  by  the  court  below,  then  services  hav- 
ing been  rendered  by  the  plaintiff  for  the  de- 
fendants, he  was  entitled  to  &  quantum  meruit. 
Besides,  the  charter-party  having  been  ended 
by  the  agreement  of  the  parties,  the  contract 
was  executed  ;  and  on  this  ground,  the  plaint- 
iff was  entitled  to  recover  under  his  general 
counts.  1  Com.  Cont.,  223,  286;  13  East,  399; 
2  Phil.  Ev.,  83,  n. 

Mr.  S.  Stevens,  for  the  defendants  in  error. 
The  replication  neither  takes  issue  upon,  trav- 
erses or  avoids  the  facts  alleged  in  the  second 
Elea  and,  therefore,  it  is  bad.  The  plea  al- 
jged  that  150  tons  of  stone  might  safely  have 
been  carried,  and  that  the  plaintiff  refused  to 
carry  more  than  107  tons  and,  in  fact,  carried 
no  more  than  that  quantity;  to  which  the  plaint- 
iff replied,  that  the  vessel  carried  as  full  a 
freight  as  could  safely  be  carried,  but  not  ad 
mitting  or  denying  the  allegations  that  the  ves- 
sel could  carry  150  tons  ;  that  the  plaintiff  re- 
fused to  carry  more  than  107  tons,  and  did,  in 
fact,  carry  no  more  than  that  quantity  ;  and 
thus,  instead  of  answering  the  facts  alleged, 
taking  issue  only  upon  the  conclusion  drawn 
by  the  plea  from  those  facts,  which  cannot  be 
659*]  done.  Whether  a  Conclusion  is  a  legal 
deduction  from  the  facts  pleaded,  cannot  be 
decided  by  a  jury,  but  must  be  determined  by 
the  court  upon  demurrer.  1  Chit.  PI.,  587  ;  1 
Saund.,  23,  n.  5  ;  2  Id,,  161,  n.  11.  The  facts 
averred  in  the  plea  formed  a  good  defense  to 
the  first  count.  The  defendants  were  entitled 
to  the  whole  tonnage  of  the  vessel  ;  the  plaint- 
iff refusing  to  carry  as  much  as  the  vessel  was 
capable  of  carrying,  the  defendants  bad  not  the 
whole  tonnage,  and  the  plaintiff  failed  to  sup- 
port his  first  count,  as  much  so  as  if  he  had 
wholly  omitted  to  furnish  the  vessel.  13  Johns. , 
94,  96  ;  12  Id.,  165. 

The  first  count  of  the  declaration  is  bad,  be- 
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cause  in  it  the  plaintiff  claims  to  recover  upon 
a  special  agreement,  which  he  admits  has  been 
dissolved  and.consequently,  is  not  in  existence. 
There  can  be  no  recovery  upon  such  an  agree- 
ment. 2  Johns.,  840;  16  Id.,  354.  The  de- 
fendants have  a  right  to  object  to  the  declara- 
tion, although  the  demurrer  was  interposed 
only  to  the  replication.  The  rule  is,  that  on  de- 
murrer, judgment  shall  be  given  against  the 
party  first  in  fault ;  and  a  defendant  who  has 
demurred  to  a  replication  is  not  precluded, 
when  his  plea  is  attacked,  from  objecting  to 
the  declaration,  although  he  has  pleaded  the 
general  issue.  8  Cow.,  178  ;  3  Id.,  96  ;  5  Id., 
407. 

The  plaintiff  was  properly  nonsuited  ;  and 
if  so,  the  questions  upon  the  demurrer  cannot 
arise  ;  for  if  the  plaintiff  has  no  cause  of  action, 
it  is  immaterial  whether  the  decision  upon  the 
demurrer  was  right  or  wrong.  He  was  prop- 
erly nonsuited,  because  his  whole  claim  rested 
upon  an  unrescinded  special  agreement,  the 
performance  of  which  on  his  part  was  a  con- 
dition precedent;  and  having  failed  to  perform, 
without  showing  any  legal  excuse,  he  cannot 
recover.  8  Cow. ,  63  ;  2  Mass. ,  147.  The  agree- 
ment was  with  both  defendants, and  it  was  not 
competent  for  one  of  them  to  excuse  or  release 
the  plaintiff  from  a  full  performance  ;  and 
consequently,  as  the  vessel  was  kept  in  the  em- 
ploy of  the  defendants  only  a  portion  of  the 
stipulated  time,  the  plaintiff  is  not  entitled  to 
recover.  If  the  plaintiff  might  sue  at  the  end 
of  every  month  for  what  might  then  be  due  to 
him,  still  the  agreement  remaining  open,  un- 
rescinded and  executory,  he  could  not  recover 
on  the  general  counts,  13  Johns.,  304  ;  18  Id., 
169,  455  :  *but  if  he  could  recover  on  [*66O 
such  counts,  he  has  no  appropriate  count  to 
which  the  evidence  can  be  applied  ;  the  count 
under  which  he  claims  to  recover  is  the  second, 
which  is  for  freight  ;  it  should  have  been  for 
the  use  and  hire  of  the  vessel  and  hands.  6 
Taunt.,  822;  2  Barn.  &  Aid.,  503  ;  21  Com. 
L.  R.,  95  ;  1  Cr..  215. 

By  the  Court,  Nelson,  J.  As  to  the  demur- 
rer. The  question  is  not,  nor  could  it  be  pre- 
sented on  the  pleadings,  whether  the  second 
plea  is  bad,  as  amounting  to  the  general  issue, 
because  such  an  objection  can  be  taken  only  by 
a  special  demurrer.  1  Chit.,  498.  The  per- 
formance of  the  agreement  on  the  part  of  the 
plaintiff  was  a  condition  precedent  to  his  right 
to  recover,  and  is  so  conceded  by  the  first  count 
in  the  declaration  ;  and  this  the  plaintiff  would 
have  been  compelled  to  establish  against  the 
general  issue.  Id.,  467,  498.  The  second  plea 
is  only  a  denial  of  such  performance  ;  and  if 
the  proper  objection  had  been  taken  to  it,  I  do 
not  see  how  it  could  have  been  sustained.  19 
Johns.,  300.  Mr.  Chitty  says  it  was  formerly 
usual  to  traverse  in  particular  the  consideration 
of  the  contract, the  contract  itself,  or  the  plaint- 
iff's performance  of  the  condition  precedent ; 
but  in  atsumpsit  this  practice  is  obsolete.  In 
covenant  it  is  no  doubt  otherwise,  because  the 
plea  of  non  e»t  faclum  puts  in  issue  only  the 
execution  of  the  instrument. 

As  the  plaintiff,  however.has  seen  fit  to  reply 
to  the  plea,  we  must  examine  and  sec  if  the 
replication  affords  a  sufficient  answer  to  it.  The 
first  count  in  the  declaration,  which  is  special 
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upon  the  charter-party,  sets  forth  .among  other 
things,  that  the  vessel  was  of  the  burden  of 
107  tons  or  thereabouts,  and  that  the  plaintiff 
had  let  to  the  defendants  the  whole  tonnage, 
except  so  much  as  was  necessary  for  the  ac- 
commodation of  the  officers  and  hands.  It  is 
obvious  that  the  number  of  tons  was  not  in- 
tended to  be  set  forth  precisely  or  definitely, 
and  that  the  clear  meaning  of  the  allegation  is, 
that  the  defendants  were,  by  the  terms  of  the 
charter-party,  to  have  the  use  and  benefit  of 
the  whole  tonnage  of  the  vessel,  be  it  more  or 
less.  The  averment  of  performance  asserts 
this  fact.  The  plea  is  correctly  founded  upon 
661*]  this  idea  and,  therefore,  it  alleges  *that 
the  vessel  chartered  was  capable  of  safely  and 
prudently  carrying  a  cargo  of  150  tons  of 
stone  each  trip,  besides  accommodating  officers 
and  hands;  yet,  that  the  plaintiff  refused  to 
carry  over  107  tons,  well  knowing  her  ability, 
and  did  not  permit  the  defendants  to  have  the 
use  and  benefit  of  whole  tonnage  of  the  vessel. 
The  plaintiff  replied  that  the  vessel  did  take 
and  carry  each  trip  as  full  a  cargo  of  stone  as 
she  safely  and  prudently  could  ;  and  that  he 
did  permit  the  defendants  to  have  the  use  and 
enjoy  the  benefit  of  the  whole  tonnage,  as  set 
forth  in  the  declaration.  Now  the  intent  and 
effect  of  the  plea  was  to  put  in  issue  the  fact 
that  the  defendants  had  the  use  and  benefit  of 
the  whole  tonnage  of  the  vessel  in  the  trans- 
portation of  the  stone,  according  to  the  tenor 
of  the  agreement.  This  the  plaintiff  was  bound 
to  prove,  in  support  of  the  allegations  in  the 
first  count ;  and  it  is  the  fact  which  his  adver- 
saries have  selected  to  deny.  It  seems  to  me, 
therefore,  that  the  replication  is  not  only  prop- 
er but  the  only  one  that  could  be  framed,  to 
meet  the  substantial  point  of  the  plea,  and  sus- 
tain the  declaration.  It  is  said  the  plaintiff 
ought  to  have  taken  issue  upon  the  allegation 
in  the  plea,  that  the  vessel  could  have  safely 
carried  at  each  trip  150  tons  of  stone  ;  but  it  is 
clear  the  finding  of  that  fact  for  him  would 
not  have  sustained  his  averment  in  the  decla- 
ration. By  that  he  was  bound  to  show  that 
the  defendants  had  the  use  of  the  whole  ton- 
nage of  the  vessel,  be  it  more  or  less — showing 
that  she  could  or  could  not  safely  carry  150 
tons,  would  not  support  the  allegation,  and  a 
replication  presenting  such  an  issue  would  have 
been  a  departure  and,  therefore,  defective.  1 
Chit. .  618,  619.  The  fact  that  she  could  carry 
150  tons,  would  be  proper  evidence  on  the  trial 
to  support  the  averment  in  the  plea,  that  the 
defendants  had  not  the  benefit  of  the  whole 
tonnage.  It  is  also  said  that  the  replication 
takes  issue  upon  the  conclusion  drawn  by  the 
plea  from  the  facts  pleaded.  This,  I  think,  is 
a  mistake.  What  is  here  called  a  conclusion, 
in  my  judgment,  embraces  the  main  fact  in  the 
plea,  and  without  which  it  would  have  pre- 
sented a  totally  immaterial  issue.  The  error 
of  the  counsel,  in  the  view  taken  of  the  plead- 
ings,! apprehend, lies  in  considering  what  is  set 
forth  by  way  of  inducement  only  to  the  material 
allegation  in  the  plea  as  the  material  allegation 
662*]  *itself.  The  plea  traversed  or  denied 
an  averment  of  performance  by  the  plaintifT.in 
a  specified  instance,  and  in  the  replication  the 
plaintiff  was  bound  to  adhere  to  the  allegation 
thus  denied,  and  fortify  and  support  it.  This 
he  has  fully  done.  1  Chit.,  596,  619.  The 
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above  view  also  answers  the  causes  of  special 
demurrer  set  forth,  but  which  were  not  much 
relied  upon  in  the  argument. 

Whether  the  first  count  in  the  declaration  is 
defective  or  not,  is  a  question  that  cannot  be 
raised  upon  this  demurrer.  The  defendants 
have  pleaded  the  general  issue  to  the  whole 
declaration,  and  to  permit  them  on  a  demurrer 
to  the  replication  to  go  back,  and  object  to  the 
declaration,  would  be  allowing  the  defendants 
to  do  indirectly  what  they  could  not  do  direct- 
ly, to  wit:  plead  and  demur  to  the  same  count. 
5  Bac.,  Pleas  &  PI.,  457,  N.  They  cannot  over- 
ride the  general  issue  and  have  the  benefit  of  a 
demurrer  in  this  way  under  the  rule  that  a  par- 
ty may  go  back,  and  take  advantage  of  the  first 
fault  in  pleading,  for  the  operation  and  effect 
would  be  the  same  as  if  a  general  demurrer 
had  been  put  in  to  the  defective  pleading.  I 
am  of  opinion,  therefore,  that  the  plaintiff  was 
entitled  to  judgment  on  the  demurrer,  and  that 
for  this  cause  the  judgment  below  ought  to  be 
reversed. 

Another  question  presented  in  this  case  is. 
whether  the  plaintiff  was  rightfully  nonsuited 
in  the  court  below.  A  recovery  was  claimed, 
either  under  the  special  or  general  counts, 
upon  the  facts  disclosed;  and  the  grounds  tak- 
en, and  upon  which  the  nonsuit  was  granted, 
were:  1.  That  the  evidence  did  not  support 
any  count  in  the  declaration;  and  2.  That 
there  was  a  variance  between  the  evidence  or 
cause  of  action  proved  and  the  bill  of  particu- 
lars. There  was  another  ground  urged,  but  it 
is  included  in  the  first. 

First.  As  to  the  special  count.  It  is  said  the 
plaintiff  did  not  prove  performance  on  his 
part,  which  was  a  condition  precedent  to  his 
right  to  recover;  and  especially  as  to  the  time 
of  the  service  of  the  vessel  and  hands.  By  the 
charter-party  it  was  stipulated  that  the  vessel 
should  "  commence  and  continue  in  the  busi- 
ness for  the  term  of  six  months,  provided  said 
party  of  the  first  part  kept  her  in  order  for  said 
business;  "  and  again,  the  defendants  stipulat- 
ed to  pay  the  plaintiff  for  *freight  of  [*663 
the  vessel  and  wages  of  hands,  "  at  the  rate  of 
$300  for  every  calendar  month  for  the  next  six 
months  ensuing,  or  in  the  same  proportion,  for 
whatever  time  the  said  vessel  may  be  em- 
ployed." Sep.  15,  1829,  a  stipulation  was 
signed  by  the  plaintiff  and  Fisher,  one  of  the 
defendants,  agreeing  that  the  charter-party 
should  be  deemed  to  have  expired  on  the  14th 
of  that  month.  It  will  be  seen  that  the  objec- 
tion upon  which  the  court  nonsuited  the 
plaintiff  was  very  general;  and  the  only  speci- 
fication in  the  points,  so  far  as  related  to  the 
first  count,  is,  that  the  plaintiff  did  not  con- 
tinue the  vessel  and  hands  in  the  employment 
of  the  defendants  the  six  calendar  months,  the 
counsel  for  the  defendants  insisting  that  one 
of  these  defendants  was  not  competent  to  put 
an  end  to  the  charter-party.  We  shall  not, 
therefore,  undertake  to  ascertain  or  examine 
any  other  ground  relied  on,  to  sustain  the  non- 
suit. This  point,  we  think,  has  been  adjudged 
in  this  court  against  the  defendants,  and  in  ac- 
cordance with  well  settled  principles.  In  Fitch 
v.  Forman,  14  Johns.,  172,  the  plaintiffs  de- 
clared upon  a  special  agreement,  by  which  the 
defendant  had  engaged  to  open  a  mine,  and 
sink  a  shaft,  etc.,  before  the  first  December 
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then  next,  or  in  case  of  default,  to  pay  to  the 
plaintiff  $2,500.  The  breach  assigned  was, 
that  the  defendant  had  not  explored  the  mine 
within  the  time.  The  defendant  set  up  a  re- 
lease from  one  of  the  plaintiffs  of  any  liability 
by  reason  of  his  default,  and  an  extension  of 
the  time.  The  objection  was  there  taken  that 
the  instrument  was  signed  by  one  of  the  par- 
ties to  the  agreement,  and  could  not  bind  his 
•co-contractors.  Thompson,  Ch.  J.,  said:  "The 
instrument  having  been  signed  by  only  one  of 
the  plaintiffs,  cannot  alter  its  legal  operation. 
They  had  a  joint  personal  interest,  and  the  re- 
lease or  modification  by  one  would  bind  the 
others."  The  Chief  Justice  refers  to  3  Johns., 
70,  where  the  general  principle  is  recognized, 
that  when  two  have  a  joint  personal  interest, 
the  release  of  one  bars  the  other.  See,  also,  6 
•Co.,  25;  14  Johns.,  300,  387;  13 Id.,  286.  Now, 
if  one  of  the  defendants  was  competent  to  dis- 
-charge  the  plaintiff  from  the  further  perform- 
ance of  his  agreement  (of  which  I  cannot 
doubt),  then  the  above  objection  must  fail ;  for 
after  the  discharge,  the  case  stands  upon  the 
i$O4*]  same  footing,  in  judgment  of  *law,  as 
if  the  charter-party  had  been  originally  limited 
to  Sep.  14;  for  it  contemplates  a  shorter  period 
of  service  than  the  6  months,  and  expressly 
provides  for  a  pro  rata  payment;  and  so  far  as 
time  is  involved  in  the  question,  the  perform- 
ance would  be  complete.  The  plaintiff  would 
accordingly  be  entitled  to  recover  for  the  time 
his  vessel  and  hands  were  thus  employed,  by 
the  very  terms  of  the  agreement,  "  at  the  rate 
of  three  hundred  dollars  for  every  calendar 
month,"  not  for  the  next  six  months  ensuing, 
but  "  in  the  same  proportion  for  whatever  time 
the  said  vessel  may  be  (was)  so  employed." 
Upon  this  view  of  the  case  the  first  count  in 
the  declaration  is  framed.  Having  declared 
for  the  whole  time,  that  is,  to  Sep.  14,  I  ad- 
mit the  plaintiff  must  show  a  performance  for 
that  time,  before  he  can  recover  even  for  one 
month,  though  the  payments  were  to  be  made 
monthly,  according  to  the  case  of  Cunningham 
v.  MorreU,  10  Johns. ,  203. 

Second.  As  to  the  general  counts.  The  sec- 
ond count  is  the  only  one  that  can  be  relied  on 
or  which  is  at  all  adapted  to  the  case;  it  is  for 
certain  freight  before  that  time  due,  and  pay- 
able to  the  plaintiff  from  the  defendants,  for 
the  carriage  and  conveyance  of  a  quantity  of 
stone,  on  board  of  his  vessel,  etc.,  at  the  spe- 
cial instance  of  the  defendants,  etc.,  and  for 
care  and  attendance  of  the  plaintiff  and  his 
servants  in  and  about  that  business. 

1.  It  is  said  that  the  special  agreement  is  still 
open,  unrescinded  and  executory,  and  that, 
therefore,  the  plaintiff  cannot  recover  under 
this  count;  and  if  the  fact  is  as  supposed,  there 
can  be  no  doubt  of  the  soundness  of  the  con- 
clusion. The  cases  on  this  point  are  numer- 
ous and  uniform,  and  it  is  unnecessary  to  re- 
fer to  them.  But  is  the  contract  executory  ? 
If  the  conclusion  to  which  we  have  arrived  in 
the  consideration  of  the  first  count  be  correct, 
then,  so  far  as  the  plaintiff  is  concerned,  it  is 
executed;  and  if  so,  iridebitatm  asftunipsil  will 
lie  to  recover  the  stipulated  compensation  upon 
a  count  properly  framed.  The  authorities  on 
this  point  are  abundant  and  direct.  Bull.  .2V. 
P.,  189;  1  Bos.  &  P.,  355,  N.  S.;  1  Selw.  N. 
P.,  85,  and  n.;  10  Mass.,  294;  1  Chit.  PI.,  339; 
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1  Holt  N.  P.,  *286;  4  Wend.,  289;  7  [*665 
Cr.,  299;  4  Cow.,  564.  The  general  rule,  how- 
ever, must  be  taken  with  the  qualification  stat- 
ed by  Ch.  J.  Gibbs  in  Robson  v.  Thomas,  1 
Holt  N.  P.,  299,  that  there  is  no  provision  in 
the  special  agreement  which  would  be  violated 
by  the  recovery,  as  though  the  work  might  be 
done,  yet  the  stipulated  compensation  might 
not  be  due;  and  as  said  by  Sir  J.  Mansfield,  1 
Bos.  &  P.,  855,  N.  S.,  the  case  must  be  such 
that  supposing  the  special  agreement  out  of 
the  question,  a  recovery  might  be  had  under 
the  general  count,  as  for  building  a  house  ac- 
cording to  a  special  agreement.  Bull.  N.  P.. 
139;  1  Selw.  N.  P.,  56,  n.,  per  Dennison,  J. 
Within  the  above  rule,  a  party  who  has  exe- 
cuted the  agreement  on  his  part,  may,  at  his 
election,  declare  on  the  special  agreement  or 
rely  on  the  general  counts — and  so  is  the  law. 
2.  It  is  said  that  conceding  the  plaintiff  is 
entitled  to  recover  under  a  general  count,  the 
one  in  question  is  not  appropriate,  nor  can  the 
evidence  be  applied  to  it.  To  maintain  this 
position,  the  counsel  for  the  defendants  con- 
tend that  the  compensation  of  $300  per  month 
was  a  consideration  for  the  hire  and  use  of  the 
vessel  and  hands,  and  not  for  freight;  and 
many  authorities  were  referred  to  for  the  pur- 
pose of  showing  that  the  defendants  were,  for 
the  time  being,  owners,  and  had  the  possession 
of  the  vessel,  and  that  the  master  and  hands 
were  their  servants— plausibly  enough  arguing 
from  all  this,  that  it  would  be  a  misnomer  and 
absurd  to  call  the  moneys  to  be  paid  a  com- 
pensation for  freight  of  the  vessel.  I  have 
looked  attentively  into  all  the  cases  cited,  and 
without  going  into  them,  am  entirely  satisfied 
that  the  position  of  the  counsel  cannot  be 
maintained,  and  that  the  clear  and  obvious  in- 
tent and  meaning  of  the  charter-party  in  this 
case,  leaves  the  exclusive  possession  and  con- 
trol of  the  vessel  during  the  service,  in  the 
plaintiff,  the  owner.  This  conclusion  is  sus- 
tained by  all  the  American  cases,  especially 
those  in  this  court,  and  by  the  best  considered 
cases  in  England.  Clarkson  v.  Edes,  4  Cow., 
470,  and  cases  cited;  Christie  v.  Lewis,  6  Com. 
L.  R.,  175.  The  case  of  Newburyv.  Calvin,  20 
Com.  L.  R.,  96,  does  not  conflict,  as  supposed 
by  the  counsel,  with  that  of  *  Christie  [*6O6 
v.  Lewi*,  but  is  clearly  distinguishable  from  it, 
and  from  this  case.  By  the  terms  of  the  agree- 
ment, the  plaintiff  did  "  grant  and  to  freight 
let "  to  the  defendants  "  the  whole  tonnage  of 
the  said  vessel,"  reserving  so  much  as  would 
be  necessary  for  the  accommodation  of  the  of- 
ficers and  hands.  The  vessel  during  the  em- 
ployment was  to  be  kept  tight,  stanch  and 
strong,  and  sufficiently  manned,  etc.,  at  the 
costs  and  charges  of  the  plaintiff.  The  defend- 
ants were  to  pay  "  for  the  charter  or  freight  of 
the  said  vessel,  for  the  wages  aforesaid,  at  the 
rate  of  $300  for  every  calendar  month;  and  if 
the  "  vessel  shall  be  detained  by  the  party  of 
the  first  part  (the  plaintiff),  his  factors  or 
agents,  for  repairs  or  supplies  or  men,"  then 
there  was  to  be  a  deduction  for  demurrage. 
This  clause  clearly  shows  that  the  vessel  was 
to  remain  in  the  possession  of  the  plaintiff  and 
subject  to  his  control.  If  the  vessel  was  in  the 
possession  and  under  the  control  of  the  de- 
fendants, and  the  master  and  hands  were  their 
servants,  it  is  difficult  to  perceive  upon  what 
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f  round  the  plaintiff  could  be  held  responsible 
3r  either  the  omission  to  carry  a  sufficient 
amount  of  freight  per  trip,  or  for  any  unfaith- 
fulness of  the  men.  The  whole  defense  is 
predicated  upon  such  responsibility,  and  I  have 
no  doubt  rightfully.  Upon  the  whole,  from 
the  best  consideration  I  have  been  able  to  give 
to  the  cause,  I  cannot  resist  the  conclusion  that 
the  plaintiff  made  out  a  prima facie  right  to  re- 
cover under  either  of  the  counts  above  exam- 
ined, notwithstanding  the  objections  that  have 
been  raised.  The  exception  growing  out  of 
the  bill  of  particulars  was  not  urged  on  the  ar- 
gument, nor  can  I  discover  any  force  in  it. 

Judgment  reversed,  with  single  costs,  and  venire 
de  novo  to  issue. 

Cited  in-14  Wend.,  187 ;  16  Wend.,  23;  2  Hill,  604 ; 
4  Denio,  66  ;  Hill  &  D.,  340 ;  32  Hun,  448 ;  1  Barb.,  17; 
1  T.  &  C.,  405. 


667*]*M'FADDEN0.  KINGSBURYET  AL. 

Duty  of  Overseer  to  Remove  Obstructions  from 
Highways — Notice  before  Suit — Admissibility 
of  Parol  Evidence  of  Contents. 

An  Overseer  of  Highways  is  bound  to  remove  ob- 
structions from  highways  within  his  district,  al- 
though not  specially  directed  to  do  so  by  the  com- 
missioners. 

Where  notice  before  suit  brought,  is  the  founda- 
tion of  the  action,  parol  evidence  of  its  contents 
cannot  be  given,  until,  all  proper  measures  have 
been  fruitlessly  taken  to  produce  it ;  but  when  the 
notice  relates  merely  to  some  collateral  fact,  parol 
evidence  of  its  contents  is  admissible. 

Citations— 1  B.  S.  503,  sec.  6 :  504,  sees.  16,  17, 18 ; 
Anth.  N.  P.  41 ;  10  Johns..  443. 

ERROR  from  the  Cayuga  C.  P.  M'Fadden 
sued  Kingsbury  and  two  others,  Com- 
missioners of  Highways  of  the  Town  of  Sterl- 
ing, in  the  County  of  Cayuga,  before  a  justice 
of  the  peace,  to  recover  a  penalty  given  by 
statute,  for  their  neglect  to  prosecute  one 
Charles  W.  Turner,  an  Overseer  of  Highways, 
for  not  removing  an  obstruction  from  the  high- 
way of  which  he  was  Overseer.  The  cause 
was  tried  before  the  justice,  and  the  defend- 
ants had  a  verdict.  The  plaintiff  appealed  to 
the  Cayuga  C.  P.  and  on  the  trial  in  that  court, 
the  plaintiff  proved  that  in  1829,  the  defend- 
ants were  Commissioners  of  Highways  of  the 
Town  of  Sterling,  and  that  Turner  was  an 
Overseer  of  Highways  of  a  certain  road  dis- 
trict in  the  same  town  ;  and  offered  to  prove 
that  in  the  spring  of  the  same  year,  the  Com- 
missioners gave  directions  in  writing  to  Turner, 
to  remove  certain  fences  placed  in  the  road. 
The  defendants  objected  to  parol  evidence 
being  given  of  the  contents  of  the  notice,  which 
objection  was  sustained  by  the  court.  The 
plaintiff  then  offered  to  prove  that  he  was  a 
resident  of  the  Town  of  Sterling,  and  Sep.,  17 
1829,  made  complaint  to  the  defendants  that 
Turner  had  neglected  and  refused  (to  remove 
certain  obstructions  from  a  road  of  which  he  was 
Overseer,  and  offered1)  to  give  the  defendants 
sufficient  security  to  indemnify  them  against 
the  costs  which  might  be  incurred  in  prosecut- 
ing for  the  penalty  annexed  to  such  refusal  or 
neglect ;  and  that  the  defendants  refused  to 

1— The  words  in  italics  or  similar  words,  it  Is  pre- 
sumed, were  omitted  in  the  bill  of  exceptions  by 
mistake. 
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prosecute  Turner.  The  counsel  for  the  de- 
fendants insisted  that  Turner  was  not  subject 
to  prosecution,  unless  it  was  shown  that  the 
defendants,  as  commissioners,  had  directed  him 
to  remove  the  obstructions  in  question;  and  on 
the  plaintiff  declaring  that  such  *proof  [*668 
would  not  be  offered,  the  court  decided  that 
the  neglect  or  refusal  of  Turner  to  remove  the 
obstructions,  did  not  require  the  defendants , 
as,  Commissioners,  on  the  complaint  of  the 
plaintiff  to  prosecute  Turner  for  the  penalty 
given  by  the  statute,  and  thereupon  nonsuited, 
the  plaintiff,  who  sued  out  a  writ  of  error. 

Mr.  F.  G.  Jewett,  for  plaintiff  in  error. 

Mr.  W.  H.  Seward,  for  defendant  in  er- 
ror. 

By  the  Court,  Savage,  Ch.  J.  It  is  the 
duty  of  the  Overseers  of  Highways  in  each 
town,  "to  repair  and  keep  in  order  the  high- 
ways within  the  several  districts  for  which 
they  shall  have  been  elected."  1  R.  S.,  503,. 
sec.  6.  By  sec.  16,  p.  504:  "Every  Overseer 
of  Highways  who  shall  refuse  or  neglect  either: 
1.  To  warn  the  people  assessed  to  work  on 
highways,  etc. ;  2.  To  collect  the  moneys  which, 
may  arise  from  fines  or  commutations  ;  or  3. 
To  perform  any  of  the  duties  required  by  this- 
chapter,  or  which  may  be  enjoined  on  him  by 
the  Commissioners  of  Highways  of  his  townr 
and  for  the  omission  of  which  a  penalty  is  not 
hereinafter  provided — shall,  for  every  such 
refusal  or  neglect,  forfeit  the  sum  of  ten  dol- 
lars, to  be  sued  for  by  the  Commissioners  of 
Highways  of  the  town."  The  17th  section 
makes  it  the  duty  of  the  Commissioners  of  High- 
ways to  prosecute,  upon  the  complaint  of  a 
resident  of  the  town  and  an  offer  of  indemnity 
for  the  costs.  The  18th  section  is  as  follows  : 
"  If  such  Commissioners  of  Highways  shall 
refuse  or  neglect  to  prosecute  for  such  penalty, 
they  shall,  in  every  such  case,  forfeit  the  sum. 
of  ten  dollars,  to  be  recovered  by  the  person 
who  shall  have  made  such  complamt.and  given* 
or  offered  such  security." 

In  the  progress  of  the  trial,  the  plaintiff 
proved  that  the  defendants,  as  Commissioners 
of  Highways,  gave  notice  in  writing  to  Turner,, 
as  Overseer  of  Highways,  concerning  the  re- 
moval of  the  obstructions  in  the  road  in  ques- 
tion— and  offered  to  prove  that  the  directions 
given  in  the  notice  were  to  remove  the  fences. 
This  was  objected  to  and  overruled  on  the 
ground  that  the  notice  should  be  produced,  or 
its  non-production  accounted  for.  The  rule 
on  that  subject  I  understand  to  be  this  :  that 
parol  evidence  of  the  contents  of  papers  may  be- 
given,  where  they  do  not  form  the  foundation, 
of  the  cause,  but  merely  relate  to  some  collater- 
al fact.  Anth.  N.  P.,  41.  *10  Johns.,  [*669 
443.  If,  therefore,  the  statute  required  a  notice 
to  be  given  before  the  penalty  was  incurred, 
the  C.  P.  were  right  ;  but  if  it  was  a  collateral 
fact,  then  they  were  under  a  mistake.  Some 
of  the  duties 'of  overseers  are  to  be  performed 
without  any  special  order  or  directions  from 
the  Commissioners  :  it  is  their  duty,  among 
other  things,  to  keep  the  roads  in  repair,  to 
destroy  noxious  weeds,  to  collect  fines  and 
commutation  money.and  to  remove  loose  stones 
from  the  beaten  track  of  the  road,  without 
any  special  order  from  the  Commissioners.  It 
would  seem  from  sec.  6,  sub.  2  that  they  are 
not  to  warn  persons  assessed  to  work,  without 
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being  required  by  the  Commissioners  to  do  so; 
but  this  requisition  relates  to  the  general  war- 
rant directed  to  them  by  the  Commissioners. 
They  are  not  obliged  to  procure  scrapers,  un- 
less directed  and  empowered  to  do  so  ;  and  if 
prosecuted  for  the  penalty  for  refusal  or  neg- 
lect to  procure  such  scrapers,  notice  must  be 
strictly  proved.  In  such  case  the  notice  would 
be  the  foundation  of  the  action,  and  could  not 
be  proved  by  parol  unless  all  necessary  steps 
had  been  taken  to  produce  the  notice  itself, 
and  it  could  not  be  had.  The  contents  of  notices 
In  the  progress  of  a  cause  have  frequently  been 
permitted  to  be  proved  by  parol ;  but  in  this 
case  special  notice  to  remove  obstructions  from 
the  road  was  not  necessary.  I  do  not  perceive, 
therefore,  how  it  was  material  to  prove  notice 
of  any  kind  unless  it  was  the  general  war- 
rant, and  the  acts  of  the  Overseer,  in  his  official 
capacity,  must  certainly  be  a  sufficient  ad- 
mission of  his  general  authority.  That  an  in- 
dividual acts  as  an  officer,  and  is  reputed  to  be 
such,  is  sufficient  evidence  of  his  being  such 
officer,  and  would  have  been  sufficient  m  this 
case ;  the  plaintiff,  however,  produced  the 
records  of  the  town,  and  proved  the  election 
of  the  officers  by  the  town  clerk. 

The  important  question  is,  whether  it  is  the 
duty  of  Overseers  of  Highways  to  remove  ob- 
structions from  highways,  without  being  spe- 
cially directed  by  the  Commissioner  to  do  so. 
The  court  below  decided  that  the  neglect  or 
refusal  to  remove  obstructions  was  not  such  a 
refusal  or  neglect  as  authorized  a  prosecution 
for  the  penalty  imposed  by  the  16th  section. 
By  the  6th  section,  it  is  made  the  duty  of 
Overseers  to  repair  and  keep  in  order  the 
67O*]  highways  within  his  district.  *What 
is  meant  by  keeping  a  road  in  order  ?  If  a 
fence  is  built  across  a  road  in  any  district,  any 
person  may  remove  it ;  but  is  it  not  the  duty 
of  the  Overseer  to  see  that  it  is  done?  If  logs 
are  thrown  in  the  road,  or  rubbish  of  any  de- 
scription placed  in  it,  which  deprive  the  public 
of  the  use  of  the  road,  whose  duty  is  it  to  re- 
WEND.  11. 


move  those  obstacles  to  the  public  enjoyment 
of  the  right  of  passage  upon  the  road  ?  It  is, 
undoubtedly,  the  duty  of  the  Overseer.  It  is 
no  answer  to  say  that  the  Commissioners  have 
the  care  and  superintendence  of  the  highways, 
and  give  directions  for  the  repairing  of  roads 
and  bridges;  it  is  not  the  less  the  duty  of  Over- 
seers to  repair  and  keep  in  order  the  road  in 
their  districts ;  they  are  bound  to  do  it,  whether 
they  receive  special  instructions  or  not ;  it  is 
their  duty  without  special  orders.  If,  then,  it 
was  the  duty  of  Turner  to  remove  obstructions 
from  the  road,  he  seems  to  me  to  be  liable  to  the 
penalty;  for  the  16th  section  says,  every  Over- 
seer who  shall  refuse  to  perform  any  of  the 
duties  required  by  this  chapter,  shall,  for  every 
such  refusal,  forfeit  the  sum  of  $10.  The 
plaintiff  offered  to  prove  that  Turner  had  neg- 
lected and  refused  to  remove  the  obstructions, 
and  that  he,  the  plaintiff,  was  an  inhabitant  of 
the  town,  and  had  offered  the  Commissioners, 
the  defendants,  sufficient  security  aecording  to- 
the  statute,  and  that  they  had  refused  to  prose- 
cute. 

There  is  evidently  a  clerical  error  in  the  er- 
ror books.  It  is  stated  that  the  plaintiff  offered 
to  prove  that  Turner  had  refused  to  give  the 
defendants  sufficient  security.  No  point  was 
raised  in  the  court  below  upon  this  apparent 
defect  in  the  plaintiff's  proof,  and  for  that 
reason  it  cannot  now  be  made  ;  but  that  this 
is  a  mistake  in  copying,  is  apparent  from  the 
fact  that  the  decision  of  the  court  assumes  that 
the  plaintiff  had  done  enough  on  his  part  to 
call  on  the  defendants  to  show  a  performance 
of  their  duty  ;  and  the  decision  declares  that 
the  defendants  were  not  bound  to  prosecute, 
because  Turner  had  not  been  guilty  of  any 
neglect  or  refusal  for  which  he  was  liable  to 
the  penalty.  This  was  an  error. 

The  judgment  of  the  court  below  must  be  re- 
versed, with  costs,  and  a  venire  de  novo  must  be 
issued. 

Cited  in— 23  Wend.,  450 ;  4  Lans.,  291 ;  60  Barb,  301 : 
41  How.  Pr.,  292 ;  2  Daly,  94. 
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Tradesmen's  Bank  v.  Astor,       1O30 
Personal   liability   of  agent    on    contracts 

made  by  him ; 
Liability  of  principal ; 
Liability  of  principal  on  contracts  under 
seal. ' 

Meech  v.  Smith,  145 

Spencer  v.  Field,  787 

Pentz  v.  Stanton,  864 

Feeler  v.  Heath,  1172 

Liability  of  principal  on  negotiable  paper 

executed  by  agent. 

Pentz  v.  Stanton,  854 

PRINCIPAL  AND  SURETY. 

Discharge  of  surety ; 
Notice  to  creditor  to  sue  principal  5 
What,  in  general,  will  discharge  surety; 
The  contract  of  suretyship  strictly  con- 
stiued. 

Manchester  Iron  Mfg.    Co.  v. 
Sweeting,  815 

PUBLIC  OFFICERS. 

See  OFFICERS,  JUDICIAL  AND  MINISTE- 
RIAL. 

REAL  PROPERTY. 

See  EVIDENCE. 

Adverse  possession  ; 
Disseisin. 

Jackson  v.  Warford,  55 

Adverse  possession  ;  what  constitutes. 

Livingston  v.  Peru  Iron  Co.,        695 
Adverse  possession ; 
Location  of  boundaries ; 
Agreement. 

McCormick  v.  Barnum,  794 

Admissibility  of  parol  evidence  to  contra- 
dict recitals  in  deeds. 

Jackson  v.  Parkhurst,  586 

Aliens ;  rights  of,  as  to  real  property. 

Mick  v.  Mick,  893 

Covenant  against  incumbrances ;    measure 
of  damages  for  breach  of ;  interest. 

Dimmick  v.  Lockwood,  808 

Covenant  of  warranty ;  breach  ;  eviction. 

Cooper  v.  Watson,  829 

Covenants—dependent  and  independent. 

Woodioorth  v.  Curtiss,  73 

Creation  of  future  estate. 

Rogers  v.  Eagle  F.  Co.,  731 

Construction  of  grant ; 
Natural  objects  control  distances,  etc. 

Wendell  v.  Jackson,  334 

Deeds  ;  consideration ;  marriage  a  valuable 

consideration  ; 
Bargain  and  sale  ; 
Pecuniary  consideration  necessary. 

Wood  v.  Jackson,  273 

WEND.  7,  8.  9,  10,  11. 


Dedication  of  land  for  street  or  highway. 

Wyman  v.  Mayor,  1175 

Deeds  ;  alteration  after  execution  ; 
Burden  of  proof. 

Jackson  v.  Oould,  163 

Escrow ;  term  need  not  be  used  ; 
Intent  of  parties  given  effect. 

Clark  v.  Oifford,  868 

Practical  location  of  boundaries  ; 
River  boundaries. 

Jackson  v.  Long,  94 

Unrecorded  deed  ;  rights  of  parties ;  sub- 
sequent purchase ; 
Notice. 

Jackson  v.  Chamberlain,  491 

Warranty ;  covenant  of  ;  breach  of. 

Rickert  v.  Snyder,  661 

REMEDIES. 

See  ATTORNEY  AND  CLIENT  and  STAT- 
UTES. 

RELEASE. 

See  CONTRACTS. 

Agreement  not  under  seal,  not  a  technical 
release. 

Barnard  n.  Dating,  1010 


REPLEVIN. 

When  action  of  lies  against  officer. 
People  v.  Albany  C.  P., 


206 


SALES. 


See  DAMAGES. 


Executory  contract ;  delivery. 

Ward  v.Shaw,  177 

Possession  retained  by  vendor;  when  evi- 
dence of  fraud. 

Hall  v.  Tuttle,  402 

Possession,  in  case  of  chattel  mortgage. 

Collins  V.  Brush,  683 

Warranty  of  quality  when  made  by  sample ; 
Implied  warranty  of  title. 

Gallagher  v.  Waring,  519 

Warranty ;  time  of  making ;  implied  war- 
ranty ;  fraudulent  representations. 

Wilmot  v.  Hurd,    •  1210 

SEDUCTION. 

Who  may  maintain  action  for ; 
Evidence  of  promise  of  marriage. 

Oillet  v.  Mead,  102 

SHERIFF. 

Liability  for  acts  of  deputy. 

W 'heeler,  c.  McFarland,  871 

Not  bound  to  release  sureties  of  deputy. 

Barnard  v.  Darling,  1010 

SLANDER  AND  LIBEL! 

Charge  of  perjury;   justification;   mitiga- 
tion of  damages;  admissibility  of  evidence. 
Oilman  v.  Lowell,  473 

Mitchell  v.  Borden,  472 

STATUTES. 

Construction  of  statutes  affecting  the  rem- 
edy. 

In  re  Smith,  918 
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STATUTE  OF  FRAUDS. 

Consideration  takes  case  out  of. 

Rogers  v.  Kneeland,  836 

STATUTE  OF  LIMITATIONS. 

New  promise ; 

Acknowledgment. 

Pinkerton  v.  Bailey,  483 

Hancock  v.  Bliss,  128 

People  not  bound  by. 

People  v.  Supr.  of  Col.  Co.,          887 

SURETY. 

See  PRINCIPAL  AND  SURETY  and  SHER- 
IFF. 

TIME. 

Computation  of,  in  days. 

Columbia  Turnp.  Road  v.  Hay- 
wood,  908 

TRESPASS. 

Injuries  to  personal  property  ; 
Who  may  maintain  action. 

Broughton  v.  Whallon,  437 

ULTRA  VIRES. 

See  CORPORATIONS. 
USURY. 

Exceptions  allowed  in  favor  of  innocent 
third  parties. 

Hackley  t>.  Sprague,  797 
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Compensation  allowed  for  difference  in  ex- 
change. 

Merritt  v.  Benton,  799 

Security  valid  in  its  inception  not  affected 

by  subsequent  usurious  agreement ; 
Accommodation  paper  discounted  at  usu- 
rious rate ; 
Citation  of  notes. 

Cra/m  v,  Hendricks,  235 

WARRANTY. 

See  REAL  PROPERTY  and  -SALES. 
WILLS. 

See  EVIDENCE. 

Naked  possibility  cannot  be  released  or  as- 
signed ; 
Estoppel. 

PeUetreau  v.  Jackson,  1039 

Revocation  of. 

Idley  v.  Bowen,  1081 

When  legacy  vests ; 

Construetion  of  "failure  of  issue"  etc.; 
Executory  devise. 

Patterson  v.  Ellis,  1093 

WITNESSES. 

Cross-examination  of  as  to  collateral  facts. 
Harris  v.  Wilson,  53 

WEND.  7,  8,  9,  10,  11. 
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ABATEMENT  OF  SUIT. 

Where  suit  is  abated  by  death  of  plaintiff,  execu- 
tors or  administrators  may  bring  new  suit  within 
a  reasonable  time  if  the  suit  which  has  abated  was 
brought  in  time.  One  year  is  generally  a  reasonable 
time. 

Huntington  v.  Brinckcrnoff,  10  Wend.  278,  857 

Where  defendant  in  tort  asks  to  put  off  trial  for 
want  of  witness,  if  Judge  be  satisfied  by  proofs  that 
there  is  reason  to  apprehend  that  plaintiff  may  die 
before  next  circuit,  he  may  impose  condition  that 
defendant  stipulate  that  his  death  shall  not  abate 
suit. 

Ames  v.  Webbers,  10  Wend.  575.  962 

Assignment  by  complainant  in  bill  in  chancery  as 
insolvent  debtor,  abates  suit. 

Garr  r.  Gomez,  9  Wend.  649,  744 

Action  ex  delicti i,  though  given  by  statute  and  in 
form  ex  contracts,,  does  not  survive  unless  estate  of 
deceased  was  benefited  by  the  act  complained  of. 
People  v.  'Oibbs,  9  Wend.  339,  *22 

ACTION. 

Actions  for  recovery  of  debt  or  damages  must  be 
commenced  either,  1.  By  capias  against  individuals 
not  privileged.  2.  By  summons  against  corporations 
and  3.  By  the  filing  and  service  of  declaration. 

Hayward  v.  Hoyt,  9  Wend.  483,  685 

A  suit  cannot  be  commenced  by  original  writ  ex- 
cept when  no  other  process  can  be  used.  Idem.  685 

In  action  for  value  of  goods  loaned  to  be  paid  by 
return  of  same  kind,  demand  is  necessary. 

Gilbert  v.  Af.  I.  Mfg.  Co..  11  Wend.  625,     1225 

Delivery  of  writ  to  messenger  to  carry  to  coroner 
to  serve  on  sheriff  in  action  for  escape  is  commence- 
ment of  suit. 

VanHoesen  v.  Holley,  9  Wend.  209,  687 

In  action  for  price  of  machine  sold  by  A  to  B  for 
which  notes  were  given  to  C,  it  appeared  machine 
was  infringement  of  another's  patent  right.  Held, 
that  C  could  not  recover  on  the  note  for  failure  of 
consideration,  nor  under  the  general  count  for  the 
running  gear  delivered  with  said  machine,  as  it  was 
sold  by  A  and  not  by  C. 

Peck  v.  Farrinuton,  9  Wend.  44,  528 

Suit  for  penalty  given  by  Act  to  Punish  Cham- 
perty and  Maintenance,  is  brought  in  time,  though 
commenced  after  Act  was  repealed,  the  conveyance 
being  made  before. 

Etheridge  v.  Cromwell,  8  Wend.  629,  494 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 

See  EJECTMENT,  ETC. 

Deed  fraudulently  obtained  is  not  the  foundation 
of  an  adverse  possession  so  as  to  avoid  a  subsequent 
conveyance, 

Livingston  v.  Peru  Iron  Co.,  9  Wend.  511,    695 

Adverse  possession  to  bar  recovery  or  to  avoid 
subsequent  conveyance  by  true  owner,  must  IK? 
bona  nde.  Idem.  695 

To  constitute,  there*  must  be  in  all  cases,  claim  of 
title,  if  there  is  no  paper  title,  there  must  be  a  pedi* 
powwwio— an  actual  occupancy— a  substantial  in- 
closure. 

Jackson  v.  OUtz,  8  Wend.  440,  425 

The  appropriation  and  possession  under  color  of 
title  of  part  of  a  large  tract,  of  which  a  party  was 
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in  possession,  which  part  was  used  as  a  wood  lot  and 
quarry,  will  be  deemed  adverse  to  true  owner. 

Idem.  .  425 

Possession  under  void  title  does  not  defeat  the 

operation  of  a  conveyance,  on  the  ground  of  the 

premises  being  held  adversely,  for  in  such  case  the 

possession  is  not  adverse. 

Jackson  v.  Andrews,  7  Wend.,  152,  87 

Adverse  possession,  previous  to  the  issue  of  let- 
ters patent,  cannot  be  set  up  in  bar  of  rights  there- 
under, though  by  Act  of  Legislature  said  patent  re- 
lates back  30  years. 

Jackson  v.  Vau,  7  Wend.  125,  78 

AGENT. 

See  PRINCIPAL  AND  AGENT. 

ALIENS. 

Alien  widow  of  natural  born  husband  is  not  en- 
titled to  dower  nor  to  devise  under  Revised  Statutes. 
Mick  v.  Mick,  10  Wend.  379,  89a 

A  foreigner,  who  after  7  years  residence  here,  re- 
turns home  with  his  effects,  uncertain  whether  he 
will  return,  loses  his  character  as  an  inhabitant,  and 
is  not  entitled  to  be  discharged  as  an  insolvent  after 
his  return. 

In  re  Wrigley,  8  Wend.  134,  317 

If  alien  holding  lands  under  Acts  of  1802  and  1808 

dies  intestate,  his  land  descends  to  his  heirs,  though 

they  be  aliens ;  if  without  heirs,  lands  escheat,  but 

grant  by  State  before  office  found  conveys  no  title. 

Jackson  v.  Adams,  7  Wend.  367,  164 


WRITTEN    IN- 


ALTERATION    OF 
STRUMENTS. 

The  alteration  by  a  party  of  a  deed  conveying  an 
estate  of  lands  to  him,  does  not  devest  the  estate, 
providing  it  can  exist  without  it. 

Jackson  v.  Gould,  7  Wend.  384,  163 

AMENDMENT. 

In  ejectment  for  dower  regularly  assigned,  where 
an  undivided  third  part  is  demanded,  and  verdict  is 
rendered  for  specific  Jporti  on  assigned,  court  will 
permit  amendment  of  declaration. 

Borst  v.  Griffin,  9  Wend.,  307,  628 

Error  as  to  whether  facts  were  found  by  Judge  or 
Jury  will  not  be  amended. 

PeUetreau  v.  Jackson,  7  Wend.  471,  2O2 

Where  defendant, who  has  a  defense  on  the  merits, 
relying  upon  a  defect  in  plaintiff's  pleadings,  does 
not  prepare  for  trial,  and  judge  disregards  defect 
and  permits  plaintiff  to  take  verdict,  court  will  not 
permit  plaintiff  to  amend  without  vacating  verdict ; 
but  he  will  be  permitted  to  do  so  without  costs. 

Carpenter  r.  Payne,  10  Wend.  604,  972 

Amendment  allowed  where  title  of  office  of  pre- 
siding officer  of  court,  omitted  in  teete  of  writ. 
People  v.  Judges  of  Albany,  Ac.,  9  Wend. 

I-;.  685 

Meimc  profit*  in  justice  court  amended  after  re- 
turn by  altering  Christian  name  of  one  of  plaintiff 
from  Joseph  to  Jasper. 

Brace  v.  Benson,  10  Wend.  213,  833 

Where  count  by  devisee  in  writ  of  right  claimed 
premises  upon  seisin  of  testator,  leave  to  amend 
granted. 

^yimnms  r.  Wottdard,  7  Wend.  250,  122 

A  plaintiff,  after  notice  of  trial  will,  on  applica- 
tion, be  allowed  to  amend  his  declaration  by  cnang- 
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ing  the  venue,  on  paying  costs  of  motion  and  of 
former  plea,  if  new  defense  be  interposed. 

Harrington  v.  Suydam,  9  Wend.  430,  666 

Where  a  cause,  commenced  in  vacation,  and  en- 
titled as  of  preceding  term  arose  thereafter,  on  mo- 
tion in  arrest,  after  verdict,  plaintiff  allowed  to 
amend  on  payment  of  costs  and  enter  judgment  on 
his  verdict. 

Thomas  v.  Leonard,  11  Wend.  53,  1O19 

Where  general  verdict  is  given  on  both  good  and 
bad  counts,  if  evidence  given  is  applicable  to  good 
counts,  cause  will  be  sent  to  court  below  with  lib- 
erty to  plaintiff  to  apply  for  amendment  of  posted 
by  judge's  notes  and  enter  judgment  on  good 
counts  only. 

Addington  v.  Allen,  11  Wend.  374,  1135 

Rev'g  Alien  v.  Addington,  7  Wend.  9,  35 

Errors  in  record  as  to  remission  of  costs  found  by 
jury  and  taxing  costs  of  increase  when  manifestly 
done  by  mistake,  will  be  disregarded,  as  also  omis- 
sion to  state  that  jury  passed  upon  both  issues  where 
it  appears  by  bill  of  exceptions. 

Bead  v.  Hurd,  1  Wend.  408,  178 

Defendant,  after  demurring  to  plaintiff's  declara- 
tion, cannot  enter  a  rule  to  amend  of  course,  and 
under  it  withdraw  his  demurrer  and  serve  a  plea. 

Bleecker  v.  Bellinger,  11  Wend.  179,  1O63 

Where  breaches  are  not  assigned  in  declaration  on 
bond,  amendment  refused  though  cause  was  tried 
on  its  merits  on  such  defective  pleadings. 

Reed  v.  Drake,  7  Wend.  345,  156 

If  bond  with  eertiorari  is  without  seals,  amend- 
ment allowed  by  C.  P.,  affixing  seals. 

People  v.  Rensselaer  C.  P.,  11  Wend.  174,   1O62 

APPEAL. 

See  ERROR. 

An  appeal  from  the  decision  of  a  circuit  judge 
.granting  or  denying  a  new  trial,  may  be  made  at 
any  time  within  eight  days  after  the  entry  of  such 
rule. 

Muir  v.  Demaree,  9  Wend.  449,  673 

Appeal  from  decretal  order  in  chancery  adjudging 
a  deed,  absolute  on  its  face,  to  be  a  mortgage,  and 
directing  a  reference  to  master  to  take  and  state  an 
account,  must  be  taken  within  15  days. 

Kane  v.  Whittick,  8  Wend.  218,  347 

Order  permitted  by  default  cannot  be  appealed 
from.  Idem.  347 

Objection  to  decision  of  court  on  trial  must  be 
specific  to  be  available  on  appeal. 

Reab  v.  McAlteter,  8  Wend.  109,  309 

Son-in-law  filing  bill  against  step-mother  for  him- 
self, his  wife  and  her  infant  sister,  he  appearing  as 
her  prochien  ami,  cannot,  on  appeal  from  decree, 
object  that  infant  is  improperly  made  a  complain- 
ant to  her  injury. 

Idley  v.  Bowen,  11  Wend.  227,  1O81 

Court  of  Errors  reviews  the  questions  of  law  aris- 
ing upon  facts  of  the  case,  but  not  upon  the  evi- 
dence of  such  facts. 

Feeter  v.  Heath,  11  Wend.  477,  1172 

Party  can  only  appeal  from  such  parts  of  a  decree 
in  chancery  as  affect  him. 

Idley  v.  Bowen,  11  Wend.  227,  1081 

Decretal  order  of  chancery  directing  issue  of  de- 
visavit  vel  non,  will  not  be  reversed  where  proofs 
taken  leave  question  of  competency  of  testator  to 
make  a  will  involved  in  doubt.  To  entitle  party  to 
reversal,  evidence  taken  in  court  of  chancery  must 
clearly  show  him  to  be  entitled  to  a  decree  in  his 
favor.  Idem.  1081 

Damages  in  addition  to  costs  allowed  on  unani- 
mous affirmance  of  decree  in  chancery,  where  ques- 
tion presented  by  appeal  was  a  mere  question  of 
fact. 

Boydv.  Brisban,  11  Wend.  529,  119O 

Appeal  may  be  allowed  by  a  commissioner  al- 
though he  do  not  reside  in  county  where  judgment 
is  rendered. 

People  v.  Rensselaer  C.  P.,  7  Wend.  533,       223 

On  appeal  to  sessions  from  an  order  of  bastardy, 
directing  payment  of  lying-in  expenses,  objection  to 
want  of  evidence,  in  sessions,  of  lying-in  expenses, 
if  not  taken  on  such  appeal,  is  deemed  waived. 

J{<>li  v.  Targee,  7  Wend.  359,  161 

On  such  appeals  appellant  is  not  entitled  to  trial 
by  Jury. 

Idem.  161 

APPLICATION  OF  PAYMENTS. 

If  debtor  omits  to  apply  payment  to  anyone  of 
aeveral  demands  against  him  by  creditor,  credi- 
tor may  make  application,  but  where  no  applica- 
tion is  made,  law  applies  it  according  to  justice  and 
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equity,  which  is  generally  to  debts  according  to  pri- 
ority of  time. 

Seymour  v.  Van  Slyck,  8  Wend.  403  412 

Webb  v.  Dickinson,  11  Wend.  64,  1O22 

When  not  expressly  declared,  intention  of  parties 
may  be  inferred  from  circumstances.  Idem.  412 

In  cases  of  long  running  accounts  where  no  bal- 
ance is  adjusted,  application  will  be  made  according 
to  priority  of  time,  but  where  there  are  sureties, 
each  surety  is  entitled  to  have  credited,  on  accounts 
for  which  he  is  liable,  the  amount  paid  during  the 
time  he  continued  as  surety,  when  not  expressly  or 
by  implication  applied  otherwise.  Idem.  412 

Where  amount  of  payments  exceeds  amount  of 
guaranty  of  credit,  guarantor  is  discharged  from 
liability  on  the  guaranty. 

Webb  v.  Dickinson,  11  Wend.  64,  1O22 

ARBITRATION  AND  AWARD. 

Supreme  Court  will  not  intermeddle  with  award 
of  arbitrators,  except  to  modify  it  in  case  of  evident 
miscalculation  or  mistake. 

Smith  v-  Cutter,  10  Wend.  589,  967 

The  terms  misconduct  and  misbehavior,  used  in 
the  statute,  imply  wrongful  intention,  and  not  mere 
error  in  judgment  on  part  of  arbitrators. 

Idem.  967 

Motion  to  vacate  or  modify  award  should  regular- 
ly be  made  at  a  special  term,  after  publication  of 
award  and  before  next  regular  term:  if  made  at 
regular  term,  although  party  will  not  be  allowed  to 
discuss  it,  it  will  save  his  rights.  Idem.  967 

Assignment  as  insolvent  debtor  by  complainant 
in  bill  in  chancery  abates  suit,  and  a  reference  there- 
after of  all  matters  to  master,  when  made  for  pur- 
pose of  final  determination,  is  a  submission  to  arbi- 
tration, and  an  award  directing  payment  of  sum  of 
money  to  complainant  is  good. 

Garr  v.  Gomez,  9  Wend.  649,  744 

ARREST. 

See  ATTACHMENT,  EXECUTION,  ETC, 
Previous  to  Act  of  1830,  arrest  by  process  under 
wrong  or  fictitious  name  could  not  be  justified. 

Gurnsey  v.  Lovell,  9  Wend.  319,  626 

Where  illegal  arrest  is  made,  attorney  who  appears 
to  advocate  the  cause  is  not  responsible,  unless  he 
officiously  interpose  in  directing  the  arrest. 

Hunter  v.  Burtis,  lO.Wend.  358,  885 

Regular  officer  need  not  exhibit  authority  or  proc- 
ess in  making  arrest;  special  deputy  must. 

Arnold  v.  Steeves,  10  Wend.  514,  941 

Warrant  issued  under  Justices'  Act  is  not  spent 

by  inability  of  justice  before  whom  defendant  is 

brought  to  try  cause  and  a  direction  by  him  to  go 

before  another  justice.    Idem.  941 

Nor  if  next  justice  is  unable  to  try  cause. 

Idem.  941 

Constable  may  detain  defendant  13  hours  for  pur- 
pose of  obtaining  justice  to  hear  cause. 

Idem.  941 

Where  bail  bond  is  taken   on   condition  that  it 

shall  be  inoperative  unless  other  or  additional  bail 

is  procured,  sheriff  may  re-arrest  defendant  if  other 

bail  is  not  furnished. 

Bronson  v.  Noyes,  7  Wend.  188,  1OO 

A  defendant  in  error,  against  whom  there  is  judg- 
ment for  costs,  is  not  subject  to  arrest  or  imprison- 
ment, unless  liable  within  the  4th  section  of  the  Act 
to  abolish  the  imprisonment.  •» 

The  People  v.  Onondaga  C.P.,9  Wend. 

430,  666 

If  judge  before  whom  debtor  is  brought  under 
Act  to  punish  fraudulent  debtors,  is  satisfied  that 
proceedings  on  part  of  debtor  are  not  just  and  fair, 
he  must  commit  debtor,  although  debtor  makes 
and  delivers  inventory  for  purpose  of  assigning  his 
property. 

Clarke  v.  Wright,  10  Wend.  584  965 

Complainant,  who  procures  arrest  of  defendant 
under  Fraudulent  Debtor  Act,  is  not  bound  to  pro- 
duce proof  to  substantiate  his  charges,  until  they 
have  been  controverted  by  defendant's  affidavit,  or 
by  proof. 

Spencer  v.  Hilton,  10  Wend.  608,  973 

If  defendant  arrested  on  warrant  under  Fraudu- 
lent Debtor  Act  does  not,  when  brought  before  offi- 
cer, controvert  facts  upon  which  warrant  issued, 
and  verify  his  allegations  by  his,  own  affidavit  or  by 
proof,  officer  must  commit  him.  Idem.  973 

That  defendant  was  brought  into  State  as  fugitive 
from  justice,  is  no  cause  for  setting  aside  arrest  on 
capias  under  order  to  hold  to  bail. 

William*  v.  Bacon,  10  Wend.  636,  983 

WEND.  7,  8,  9,  10,  11. 


GENERAL  INDEX. 


iil 


Defendant  will  be  discharged,  where  criminal  pro-    payment  has  been  made  to  him  and  negotiation  had 

for  the  balance. 


needing  Is  a  mere  pretext  to  bring  him  within  Juris- 
diction of  court.    Idem.  983 

In  justification  by  deputized  constable  It  Is  not 
necessary  to  aver  that  deputation  waa  made  at 
plaintiff's  request  or  that  constable  undertook  to 
serve  process  without  fee  or  reward. 

Love  v.  Humphrey,  9  Wend.  20*  S85 

Prisoner  under  arrest  is  not  liable  to  arrest  in  an- 
other county  in  passing  through  such  county. 

!'!•  in.  585 

An  attorney  is  not  liable  to  imprisonment  in  an 
action  for  moneys  collected  ;  if  the  plaintiff  seeks 
to  imprison  him,  be  must  proceed  by  attachment  as 
for  contempt. 

v.  Peterson,  9  Wend.  503,  692 


. 

If  debtor,  committed  under  Fraudulent  Debtor 
Act,  complies  with  requirements  of  Act  and  officer 
refuse-  to  discharge  him,  remedy  is  by  mandamu*. 

9.  M:>rreU,10  Wend.  577  963 


ARREST  OF  JUDGMENT. 

Where  there  are  several  breaches,  some  good  and 
others  bad  and  evidence  given  on  trial  is  applicable 
to  good  breaches,  judgment  will  not  be  arrested. 
Rtckert  u.  Snyder,  9  Wend.  4Hi  661 

When  words  charging  false  swearing  relate  to 
trial  before  justice  of  the  peace  In  which  oath  was 
administered,  judgment  not  arrested  after  verdict 
though  maUTiiility  ot  testimony  and  jurisdiction  of 
justice  be  not  averred. 

Sherwood  c.  Chacc,  11  Wend.  38  1O13 

Inducement  In  count  in  slander  for  charging,  with 
the  alteration  of  a  note,  that  note  was  genuine,  is 
equivalent  to  averment  of  innocence  of  crime  im- 
puted and  is  no  cause  for  arrest  of  Judgment  for 
plaintiff. 

Harmon  r.  Carrington,  8  Wend.  488  443 

Where,  in  indictment  for  forgery,  two  distinct  of- 
fenses are  alleged  in  same  count  judgment  will  be 
arrested. 

People  v.  Wright,  9  Wend.  193  581 

ASSIGNMENT. 

Creditor  taking  transfer  of  note  though  before 
maturity,  as  payment  of  precedent  debt,  takes  it 
subject  to  equities  existing  between  original  par- 
ties. 

Rosa  v.  Brotherson,  10  Wend.  85,  787 

A  naked  possibility  of  interest  in  premises  devised, 
as  the  vesting  of  a  fee  on  the  death  of  a  brother 
without  issue,  cannot  be  assigned  or  released. 

Pelletreau  v.  Jac-kson,  11  Wend.  110  1039 

Assignee  of  chose  in  action  will  be  protected  in 
in  court  of  law  against  acts  and  declarations  of  as- 
signor subsequent  to  assignment. 

KimliaU  v.  Huntington,  10  Wend.  075,  997 


ASSIGNMENT    FOR 
CREDITORS. 


BENEFIT    OF 


Iiuhoix  v.  Douljleday,  9  Wend.  :f  17,  626 

A88uniij*tt  lies  for  money  paid  on  judgment  subse- 
quently reversed;  and  a  venire  de  now  to  court  below 
and  an  order  that  costs  abide  event  of  suit  are  no  bar 
to  recovery. 

fiturtien  r.  All  it,  10  Wend.  a>4,  884 

Amu*fMit  lies  by  mortgagor  for  balance  arising 
from  sale  of  mortgaged  premises  under  agreement 
for  mortgagee  to  sell  and  pay  over  balance. 

Hes*  r.  Fo.r,  10  Wend.  436,  913 

Sale  on  credit  is  no  defense  to  a*sump*it  brought 
immediately  on  sale  of  mortgaged  premises. 

Idem.  913 

Declaration  in  assumpstt  held  bad  after  verdict,  if 
promise  by  defendant  or  something  equivalent 
thereto  be  not  expressed  therein. 

Candler  v.  iWtter.  10  Wend.  488,  932 

Recovery  in  amiumpistt  must  not  exceed  damages 
claimed,  though  indebtedness  of  defendant  be  for  a 
greater  amount. 

Feeter  v.  Heath,  11  Wend.  477,  1172 

Recovery  may  be  had  under  common  counts  for 
work  done  under  special  contract,  although  evi- 
dence in  the  case  does  not  support  any  special  • 
count  in  declaration  setting  forth  contract. 

Idem.  1172 

ATTACHMENT. 

On  showing  a  settlement  between  attaching  cred- 
itor and  debtor,  nupersedeait  to  attachment  under  ab- 
sconding concealed  and  absent  debtor  Act  granted. 
In  re  Bunch,  it  Wend.  473  681 

On  bill  of  exceptions  last  usual  place  of  residence 
of  defendant  in  attachment  was  shown  to  be  in  an- 
other county,  and  attachment  was  held  good  tinder 
circumstances  of  the  case.  See 

Schroeppelv.  Taylor,  11  Wend.  198,  827 

Affidavit  of  plaintiff  of  belief  founded  upon  re- 
ports and  information  of  witnesses  that  defendant 
kept  out  of  county  to  avoid  paying  his  debts,  is  in- 
sufficient to  found  attachment  on. 

Tollman  v.  Bigelow,  10  Wend.  420,  9O8 

An  attaching  creditor,  under  the  Absent  Debtor 
Act,until  the  appointment  of  trustees,  cannot  move 
to  set  aside  a  judgment  alleged  to  have  been  fraud- 
ulently confessed  by  the  debtor. 

Fort  v.  Fort,  9  Wend.  442,  67O 

An  attachment  does  not  lie  against  an  administra- 
tor for  a  demand  against  his  intestate,  under  the 
Act  against  Absconding,  Concealed  and  Non-resi- 
dent Debtors. 

In  the  Matter  of  Hard,  9  Wend.  4<S,  678 

The  want  of  jurisdiction  may  be  objected,  even 
after  the  appointment  of  trustees.  Idem.  678 

Supreme  Court  has  no  jurisdiction  to  review  pro- 
ceedings of  commissioner  under  Act  concerning  Ab- 
sent.Concealed  or  Absconding  Debtors,until  report 
is  made  or  c-crtiorari  returned. 

In  re  Gilbert,  7  Wend.  490,  2O8 

In  application  for  attachment  against  estate  of 
absent  debtor,  the  nature  of  the  indebtedness  must 
be  shown.  Idem.  2O8 

Where  demand  of  creditor,  who  sues  out  attach- 
ment against  absconding  debtor,  is  unliquidated, 
trustees  may  assess  damages  of  creditor  in  like 


Assignment  with  condition  that  preferred  credit- 
ore  shall  release  debtor  is  void ;  and  being  void  in 
part  as  against  creditors  it  is  void  in  Into. 

Grower  v.  Wakeman,  11  Wend.  187  1O67  , 

Assignee,  though  not  a  party  to  the  assignment !  manner  as  jury  would  do  in  action  of  covenant, 
who  takes  possession  of  property  thereunder,  is  I     _     ["  re  •"«»»»•  '  J l-I1(1-  *•*'.    , 
bound  to  perform  the  trust.  .  Decisions  of  trustees  under  Absconding  Debtor 

Ouamnoftam  v  rreeborn,  11  Wend  240      1O86    Act  ln  determining  amounts  due  to  several  credit- 
Creditors  need  not  assent  to  assignment  to  give  it    ore,  will  be  reviewed  by  Supreme  Court.   If  trustees 
validity  unless  conveyance  is  made  direct  to  them.  |  err  »n  the  application  of  the  principles  of  law,  the 
j,jem.  ios«  I  error  ^M  J>e  ^corrected :  otherwise  as^to  errors  of 

Persons  liable  on  existing  or  even  future  liability 
for  a  failing  debtor  may  be  preferred  same  as  other 
creditors.  Idem.  1O86 

Assignor  may  direct  that  his  business  of  manufact- 
uring be  carried  on  in  same  name  and  at  same  place 
for  purposes  of  settling  it  up.  Idem.  1 086 


Debtor  in  failing  circumstances  may  prefer  credit- 
ors ;  but  assignment  must  be  of  whole  property  and 
absolute  and  unconditional  with  no  reservation  for 
assignor's  benefit  «r  dictation  of  terms  to  creditors. 
Grocer  v.  Wakeman,  11  Wend.  187  1O67 

ASSUMPSIT, 

A<<uini>*it  for  money  had  and  received  lies  where, 
on  settlement  of  bond  and  mortgage,  obligor  was 
credited  with  year's  interest  by  mistake. 

Tuixt'ir  r.  MHH,  s  \Vend.  .'nil,  469 

j: ini^it  does  not  lie  in  favor  of  assignee  of 

bond  except  on  express  promise,  although  a  partial 


fact  or  opinion,  unless  clearly  against  the  weight  of 
evidence.    Idem.  211 


ATTORNEY  AND  CLIENT. 


Attorney  who  prosecutes  suit  for  non-resident 
plaintiff,  although  on  retainer  of  resident  citizen,  is 
liable  to  costs  to  amount  of  $100. 

Jone*  r.  Savaae,  10  Wend.  621,  978 

Attorney  is  not  liable  for  money  collected  by  him 
until  demand  or  direction  to  remit. 

Rathlmn  v.  IngoU*.  :  Wend.  :J20,  147 

Declarations  of  attorney  not  made  to  plaintiff  or 
his  agents  that  he  intended  to  retain  such  money  t» 
satisfy  claim  for  fraud  committed  on  him  by  plaint- 
iff, will  not  dispense  with  demand. 

Idem.  147 

Directions  for  application  under  the  Second  Rule 
of  court  res|>ecting  admissions  of  attorneys.   See 
General  Rules,  9  Wend.  427.  «;•;.-. 
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BAIL. 

Bail  in  error  must  justify  that  each  is  worth 
double  amount  of  penalty  of  bond. 

Murray  v.  Buck,  10  Wend.  619,  977 

Where  justification  of  bail  was  held  insufficient, 
party  was  allowed  to  justify  anew,  on  payment  of 
costs.  Idem.  977 

Justification  of  bail  in  error  is  ex  parte  by  affida- 
vit ;  notice  of  time  and  place  of  justification  need 
not  be  given. 

Barnett  v.  Pardow,  10  Wend.  615,  976 

Defendant  surrendered  by  his  bail,  is  not  entitled 

to  a  discharge  from  imprisonment  on  ground  that 

plaintiff  had  given  notice  of  exception  to  bail  where 

no  exception  had  in  fact  been  entered  on  bailpiece. 

Lawrence  v.  Graham,  9  Wend.  477,  683 

Acknowledgment  of  bail  and  filing  of  bailpiece, 
unaccompanied  with  notice,  is  not  compliance  with 
obligation  to  put  in  special  bail. 

Harris  v.  Underwood,  10  Wend.  668.  995 

Bail  have  eight  days  in  full  term  in  which  to  sur- 
render their  principal.whether  the  suit  against  them 
be  commenced  by  declaration  or  capias. 

Maye.ll  v.  FoUett,  7  Wend.  507,  214 

Plaintiff  may,  however,  proceed  in  the  suit  sub- 
ject to  bail's  right  to  surrender  principal  and  be  dis- 
charged on  payment  of  costs.  Idem.  214 

Order  to  hold  to  bail  need  not  be  indorsed  on  writ; 
it  is  enough  if  authority  exist  and  is  under  control 
of  officer. 

Carter  v.  Drake,  10  Wend.  618, 

An  exoneretur  will  be  ordered  on  a  bailpiece, 
where  it  is  shown  that  the  action  in  which  the  bail 
is  given  is  founded  upon  contract,  and  that  the  de- 
fendant in  such  action  is  not  liable  to  arrest  accord- 
ing to  the  provisions  of  the  Act  abolishing  impris- 
onment for  debt. 

Riutsett  v.  Champion,  9  Wend.  463,  677 

If,  after  recognizance  is  entered  into,  party 
charged  is  arrested  on  bench-warrant  issued  upon 
indictment  for  same  offense  and  he  subsequently 
escapes,  bail  are  discharged. 

People,  v.  Stager,  10  Wend.  431,  912 

A  recognizance  taken  before  two  justices  of  the 
peace,  for  appearance  of  party  indicted  for  misde- 
meanor in  Court  of  General  Sessions,  is  valid. 

People  v.  Huggins,  10  Wend.  464.  924 

After  indictment  in  Court  of  General  Sessions, 
any  one  justice  has  power  to  admit  to  bail ;  and  be- 
fore indictment  he  may  let  to  bail  for  any  offense 
under  degree  of  grand  larceny.  Idem.  924 

Before  indictment  two  justices  may  let  to  bail 
prisoner  arrested  and  in  jail,  charged  on  suspicion 
of  felony.  Idem.  924 

BAILMENT. 

A  warehouseman,  not  chargeable  with  negligence, 
is  not  responsible  for  goods  intrusted  to  him  and 
stolen  or  embezzled  by  his  storekeeper  or  servant ; 
and  the  onus  of  showing  negligence,  lies  upon  the 
owner. 

Schmidt  v.  Blood,  9  Wend.  268,  6O8 

Where  part  of  goods  have  been  delivered  without 
storage  being  paid  thereon,  warehouseman  has  lien 
on  the  balance  for  storage  of  the  whole. 

Idem.  608 

Warehousemen  are  not  liable  for  injury  to  prop- 
erty intrusted  to  them,  if  they  use  all  the  care  and 
diligence  in  relation  to  the  property  which  prudent 
men  exercise  in  respect  to  their  own. 

Knapp  v.  Curtu,  9  Wend.  60,  533 

Bailee  without  hire  is  liable  for  gross  neglect  only 

and  on  failure  to  deliver  letter  containing  money, 

plaintiff  to  sustain  action  must  show  that  he  broke 

the  seal  and  appropriated  the  money  to  his  own  use. 

Bearddee  v.  Richardson,  11  Wend.  25,        10O9 

A  lien  is  not  lost  by  a  conditional  delivery,  and  if 

sheriff  levy  on  property  so  delivered,  on  execution 

against  owner,  replevin  lies  against  him  by  bailee. 

Wheeler  v.  McFarland,  10  Wend.  318,  871 

BANKS  AND  BANKING. 

A  bank,  where  a  note  is  left  for  collection  by 
pledgee,  is  chargeable  at  suit  of  pledgor,  either  in 
caae  or  (uunimjMilt,  for  neglecting  the  proper  meas- 
ures to  charge  indorsere. 

McKimter  v.  Bk.  of  Utica,  9  Wend.  46.        528 

An  incorporated  banking  company  whose  charter 
is  granted  by  another  State,  is  prohiliited  by  the  Re- 
straining Act  from  carrying  on  banking  business 
and  cannot  recover  amount  of  check  discounted  by 
them. 

Pennine/ton  v.  1'owruend,  1  Wend.  276,         131 
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The  government  of  the  Territory  of  Michigan  had 
power  in  1817,  under  the  law  organizing  the  Terri- 
tory, to  incorporate  a  banking  company. 

Williams  v.  Bk.  of  Mich.,  7  Wend.  539,  225 
The  Manhattan  Co.  having  been  incorporated  pre- 
vious to  the  Restraining  Acts,  with  power  to  invest 
surplus  funds  in  purchase  of  stocks  and  in  any  oth- 
er moneyed  transactions,  may  carry  on  a  banking 
business. 

People  v.  Manhattan  Co.,  9  Wend.  351,  638 
Under  Act  to  Prevent  Fraudulent  Bankruptcies 
by  Corporations,  action  may  be  brought  by  receiv- 
ers in  Corporation's  name  against  bank  director  for 
penalty  incurred  by  paying  out  portion  of  stock  to 
stockholder,  though  bank  has  been  insolvent  and 
suspended  for  a  year;  but  it  must  be  averred  in  dec- 
laration that  suit  is  prosecuted  by  direction  of  re- 
ceiver. 

Bk.  of  Niagara  v.  Johnson,  8  Wend.  645,      499 

Since  R.  S.  receiver  is  authorized  to  bring  action 

in  his  own  name.    Idem.  499 

BASTARDY. 

The  lying-in  expenses  and  costs  of  order  and  ap- 
peal in  bastardy  case,  may  be  enforced  by  attach- 
ment where  bond  of  indemnity,  executed  by  appel- 
lant under  order  of  sessions,  provides  only  against 
future  expenses. 

Roy  v.  Targee,!  Wend.  329,  161 

Where  surety  is  given  to  perform  order  of  jus- 
tices made  under  Bastardy  Act,  charging  reputed 
father  with  expenditure  of  money,  weekly,  for  bast- 
ard's support,  no  further  order  is  necessary  to  au- 
thorize expenditure  of  money. 

People  v.  Corbett,  8  Wend.  520,  454 

In  action  on  recognizance,  the  order  and  recog- 
nizance are  prima  facie  evidence  of  the  child's  being- 
chargeable  and  of  the  expenditure  of  money,  and 
the  extent  of  liability  is  definitely  settled  thereby. 
Idem.  .  454 

Evidence  that  mother  is  of  sufficient  ability  to 
support  bastard  child,  is  not  admissible  to  discharge 
defendant.  Idem.  45 4 

The  surety  given  under  first  section  of  Bastardy 
Act,  need  not  be  sued  in  C.  P.  or  be  prosecuted  by 
clerk  of  the  county,  where  there  has  been  no  appeal 
from  order  of  justices.  Idem.  454 

And  in  such  case,  security  taken  need  not  be  re- 
turned to  general  sessions  nor  be  filed,  to  make  it 
effectual.  Idem.  454 

BILL  OF  EXCEPTIONS. 

Exceptions  must  be  specific. 

People  v.  Haunes,  11  Wend.  557,  120O 

Exception  to  judge's  charge  after  jury  have  with- 
drawn, will  not  be  received. 

L.  &  F.  Ins.  Co.  v.  Mech.  F.  Ins.  Co., 

7  Wend.  31,  43 

Bill  of  exceptions  signed  by  judges  in  vacation, 
when  they  were  not  together,  held  good. 

People  v.  Herkimer  C.  P.,  7  Wend.  536,         224 
Exception  taken  at  trial,  although  stated  in  bill  to 
have  been  taken  after  verdict,  will  be  presumed  to 
have  been  taken  in  due  time. 

Wakeman  v.  Lyon,  9  Wend.  241,  598 

Where  plaintiff  is  nonsuited  and  brings  error  on 
bill  of  exceptions,  the  only  questions  before  the 
court  are  those  arising  on  bill  of  exceptions  ;  cor- 
rectness of  other  decisions  of  court  below  will  not 
be  examined  into. 

Dean  v.  Oridley,  10  Wend*.  254,  848 

If  bill  of  exceptions  be  improperly  allowed  or  er- 
roneously dated,  the  remedy  is  to  set  it  aside  by  spe- 
cial motion,  it  cannot  be  taken  advantage  of  on 
argument.  Idem.  848 

BILL   OF   PARTICULARS. 

Order  for  bill  of  particulars  nisi,  with  stay  of  pro- 
ceedings, ceases  to  operate  as  a  stay  if  peremptory 
order  be  not  subsequently  obtained. 

Fasftttt  v.  Dorr,  11  Wend.  177,  1063 

Where  there  is  an  interlocutory  order  for  a  bill  of 
particulars  and  that  in  the  meantime  all  proceed- 
ings stay,  and  a  peremptory  order  be  subsequently 
made,  the  plaintiff  cannot  proceed  in  the  suit  until 
he  delivers  the  bill.  The  defendant  is  not  bound  to 
serve  the  final  order. 

Rowan  v.  Merritt,  9  Wend.  443,  671 

Plaintiff  has  24  hours  to  furnish  bill  of  particulars 
after  service  of  peremptory  order;  if  defendant 
gives  notice  of  motion  for  Judgment  of  non  pros,  be- 
fore expiration  of  that  time,  he  will  be  ordered  to 
pay  costs. 

Barman  v.  Glover,  10  Wend.  617,  976 
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BILLS,  NOTES  AND  CHECKS. 

(1)  GENERALLY. 

(2)  RIGHTS  AND  LIABILITIES  OF  PARTIES. 

(3)  DEMAND  AND  NOTICE. 

(1)  GENERALLY. 

A  due-bill  which  Implies  a  promise  to  pay,  pay- 
incut  being:  in  money  absolutely,  is  a  promissory 
note. 

Kimball  v.  Huntinytnn,  10  Wend.  675,  997 

An  accommodation  note  is  not  a  valid  instrument 

until  negotiated,  and  if  then  discounted  at  usurious 

rate  it  is  void  :  otherwise  with  a  business  note  which 

may  be  bought  and  sold  as  a  chattel. 

Kent  v.  Walton,  7  Wend.  256,  124 

In  action  on  bill  of  exchange  l>y  payee  against  ac- 
ceptor, accommodation  acceptance  with  knowledge 
of  payee  is  no  defense. 

Grant  v.  Ellicott,  1  Wend.  227,  114 

In  construction  of  negotiable  paper,  courts  look 
to  substance  and  meaning1  of  instrument  and  give 
effect  to  meaning  of  parties. 

Willis  v.  Grwi,  10  Wend.  516,  942 

Acts  of  corporation  are  presumed  lawful,  and 
note  to  corporation  for  stock  is  valid  in  hands  of 
indorsee  for  value,  notwithstanding  statute  forbids 
receiving  of  note  or  other  evidence  of  debt  in  pay- 
ment of  installment  called  in  and  required  to  be 
paid,  unless  it  be  affirmatively  shown  that  note  was 
given  for  such  stock. 

Willmarth  v.  Crawford.  10  Wend.  341,          879 
A  note-post  dated  is  valid  in  hands  of  indorsee. 

Brewster  v.  STArdle,  8  Wend.  478,  439 

Note  is  not  good  in  hands  of  bona  flde  assignee 
when  made  by  one  partner  after  dissolution  of  part- 
nership and  accepted  by  payee  with  knowledge,  un- 
der agreement  that  if  note  could  not  be  collected 
partner  would  be  liable  for  part  of  original  debt. 

BrMol  r.  Siirauue,  8  Wend.  423,  419 

Acceptor  of  a  bill  of  exchange  cannot  maintain 
action  against  all  of  members  of  firm  on  a  bill 
drawn  by  one  of  the  linn  in  the  name  of  the  firm  as 
surety,  with  acceptor's  knowledge,  unless  he  show 
assent  of  all  the  partners. 

Bond  r.  I'luinb,  7  Wend.  309,  143 

Where  note  is  given  by  one  partner  in  name  of 
firm,  for  moneys  received  by  him  individually,  other 
members  of  firm  are  not  liable  unless  money  is  ap- 
plied to  the  use  of  the  firm  with  their  knowledge 
and  approbation. 

n-hitaker  v.  Brown,  11  Wend.  75,  1O26 

Blanks  left  by  accommodation  indorser  may  be 
filled  by  maker. 

Boyd  v.  BroUienon.  10  Wend.  93,  79O 

(2)  HIQHTS  AND  LIABILITIES  OF  PARTIES. 
In  action  against  indorser  of  promissory  note,  fees 
of  protest  are  proper  items  in  assessment  of  dama- 

Merrttt  v.  Benton,  10  Wend.  116,  797 

Bank  cannot  recover  on  note  given  in  firm  name 
by  one  member  as  surety  for  third  person  where 
such  fact  was  known  to  cashier  at  time  of  discount- 
Ing  it  unless  consent  of  other  member  or  subse- 
quent ratification  is  shown. 

Bk.  of  Rochester  v.  Bowen,  7  Wend.  158,        9O 
Creditor,  taking  transfer  of  note,  though  before 
maturity,  as  payment  of  precedent  debt,  takes  it 
subject  to  equities  existing  between  original  parties. 
Rosa  v.  Brotht:rxon,  111  Wend.  85,  787 

Indorser  is  not  discharged  by  holder's  accepting 
bond  and  warrant  from  maker  for  purpose  of  en- 
tering judgment  thereon  and  increasing  his  secur- 
ity. 

Mohau-k  Bk.  r.  Fan  Home,  7  Wend.  117,        75 
Where  maker  of  note  promises  to  pay  A,  to  the 
order  of  B  and  C,  and  B  and  C  indorse  note,  ac- 
tion will  lie  by  A  against  indorsers. 

Wi'di*  v.  Green,  10  Wend.  516,  942 

It  is  no  diversion  of  accommodation  note  where  it 
substantially  accomplishes  its  purpose,  as  where 
made  to  raise  money  to  pay  creditor  and  he  takes 
same  on  refusal  of  bank  (the  payed  to  discount  it. 
Utica  Bk.  v.  Ganxon,  10  Wend.  314,  87O 

Note  was  indorsed  for  accommodation  of  maker 
for  discount  for  benefit  of  his  surety  and  bank  re- 
fused to  discount  it,  whereupon  it  was  protested  on 
surety's  request.  Held,  that  he  could  not  maintain 
action  thereon  against  indoi  - 

Ka**>n  v.  ?>init>i,  H  Wend.  437.  424 

Acceptance  by  holders  of  note  after  due,  of  prom- 
issory note  of  a  third  party  us  collateral  security 
under  agreement  that  it  shall  not  prejudice  holder's 
right  of  action  at  any  time  against  the  parties  to 
first  note,  will  not  discharge  indorser  thereto. 

Bailey  v.  Bttldirin,  7  Wend.  5»9,  136 

WEND.  7,  8,  9,  10,  11. 


Receiving  the  transfer  of  a  note  as  collateral  se- 
curity for  payment  of  a  pre-existing  debt  is  not 
taking  it  in  tne  ordinary  course  of  trade  and  for 
valuable  consideration,  as  between  creditor  and  ac- 
commodation indorser. 

Wanlill  r.  l!<nr,ii,  <»  Wend.  170,  572 

Diversion  of  accommodation  paper  releases  in- 
dorser, unless  holder  show  that  it  was  received  in 
good  faith  and  in  the  ordinary  course  of  trade  and 
value  paid.  Mm.  572 

Indorser  of  promissory  note  given  as  collateral 
security  for  the  payment  of  a  sum  of  money  di- 
rected by  order  of  chancery  to  be  paid  by  maker  on 
penalty  of  attachment  cannot  require  creditor  to  en- 
force attachment  before  proceeding  against  him  for 
payment. 

Warner  v.  Beardgley,  8  Wend.  1!>4,  339 

(3)  DEMAND  AND  NOTICE. 

Stipulation  by  indorser  to  waive  notice  of  demand 
of  payment  does  not  dispense  with  demand. 

Backus  v.  Shi)>hcnl,  11  Wend.  » ;•.".'.  1226 

But  where  payee  on  transfer  guaranties  payment, 
if  not  collected  of  maker  by  due  course  or  law,  and 
also  waives  notice  of  demand,  demand  as  well  as 
notice  is  waived.  Idem.  1226 

Written  memorandum  of  deceased  cashier  of 
bank  as  acting  notary  of  demand  and  notice,  is  suffi- 
cient evidence  to  charge  indorser. 

Nichols  v.  Goldsmith,  7  Wend.  160,  9O 

If  the  note  be  left  at  place  of  payment  and  no 
funds  are  provided  to  take  it  up,  it  is  suflBcient  evi- 
dence of  demand  and  refusal. 

Idem  9O 

An  indorser  who  before  note  becomes  due,  takes 
assignment  of  maker's  whole  estate  to  meet  his  re- 
sponsibility is  liable,  though  no  demand  is  made  nor 
notice  given. 

Afec/i'8  Bk.  of  N.  Y.  v.  Griswold, 
1  Wend.  165,  92 

An  indorser  of  note  who  declared  himself  legally 
exonerated,  but  promised  to  pay,  held  liable  to  pay- 
ment without  further  proof  of  knowledge  that  he 
had  not  been  regularly  charged. 

Leonard  v.  Gary,  10  Wend.  504,  938 

Notary's  fee  on  protest.    See, 

Campbell  r.  Coofc,  9  Wend,  492,  688 

Notice  of  protest  to  indorser,  that  note  of  A.  B.  in- 
dorsed by  him  is  protested  for  non-payment  is  suf- 
ficient to  put  him  on  inquiry,  although  amount  and 
date  of  note  is  erroneously  stated ;  and  where  in- 
dorser is  not  misled  it  was  declared  sufficient. 

Bk.  of  Rochester  v.  Gould,  9  Wend.  279,       612 

Where  officer  of  government  receives  note  as  col- 
lateral security  for  payment  of  debt  due  the  State, 
debtor  cannot  avail  himself  of  officer's  neglect  or 
omission  to  perform  the  duties  the  law  imposes 
upon  a  party  thus  receiving  a  note. 

Seymour  v.  Van  Slyck,  8  Wend.  403.  412 

No  demand  of  maker  and  notice  of  nonpayment 
is  necessary  to  entitle  party  to  recover  of  indorser 
of  non-negotiable  note.  Idem.  412 

Greater  diligence  is  required  in  presentment  of 
check  on  bank  to  charge  indorser,  than  is  required  in 
presenting  inland  bills. 

Mohawk  Bk.  v.  Broderick,  10  Wend.  304,      866 

Demand  from  drawee  is  necessary  to  charge  in- 
dorser ;  contra  to  charge  drawer.  Idem.  866 

Effect  of  post-dating  check  is  to  make  it  payable 
on  demand  on  or  after  day  on  which  it  purports  to 
bear  date.  Idem.  866 

Reasonable  time  in  which  to  present  inland  bills 
of  exchange  and  promissory  notes  depends  upon 
circumstances  of  each  particular  case.  Idem.  866 

BONDS. 

Where  bond  is  signed  and  sealed  by  obligor  in  the 
space  between  the  penal  part  and  the  condition 
thereof,  the  latter  is  as  much  a  part  of  the  instru- 
ment as  if  the  signature  was  at  the  foot  of  it. 

Reed  v.-Drake,  7  Wend.  34o.  156 

Leave,  to  prosecute  a  bond  given  as  security  for 
costs  is  not  necessary,  previous  to  commencement 
of  suit. 

Hiolty  v.  Robin* »i.  7  Wend.  482.  2O6 

In  action  on  constable's  bond  charging  defendant 

with  neglect  of  duty  to  carry  execution  into  effect, 

facts  necessary  to  give  Jurisdiction  to  the  justice 

who  issued  the  execution  must  be  specifically  stated. 

Lau'ton  v.  Encin,  7  Wend.  595 

In  declaring  for  a  broach,  it  must  be  stated  that 
defendant  had  property  upon  which  a  levy  might 
have  been  made  or  that  his  body  might  have  been 
found.  Idem.  595 

Charging  that  constable  did  not  return  execution 
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within  limited  time,  is  a  good  breach  and  well  as- 
signed. Idem.  595 
Action  on  constable's  bond  to  people  should  be 
covenant  on  the  condition  in  name  of  the  party  ag- 
grieved or  debt  in  name  of  people.  Idem.  595 

BOUNDARIES. 

Known  place  of  beginning  governs  in  location  of 
grant. 

Wendell  v.  Jackson,  8  Wend.  183,  334 

Natural  and  artificial  boundaries  control  courses 

and  distances.    Idem.  334 

Parties  are  bound  by  long  acqulesence  in  original 

division  of  land  intended  to  be  equally  divided,  but 

of  which  one  has  greater  share  than  the  other. 

Jackson  v.  Long,  1  Wend.  170,  94 

After  22  years  owner  is  bound  by  division  line 
recognized  by  his  surveyor. 

M'Cormick  v.  Barnum,  lO^Wend.  104,  794 


CASE,  ACTION  ON. 

Case  lies  against  constable  for  neglecting  to  levy 
on  goods  and  chattels  of  defendant  and  instead 
thereof  committing  him  to  prison,  though  statute 
gives  remedy  by  action  of  debt. 

Platt  v.  Sherry,  7  Wend.  236,  117 

Action  will  not  lie  against  officer  for  an  act  which 
is  dependent  upon  his  discretion  unless  it  appear 
he  acted  willfully  or  maliciously. 

Tompkim  v.  Sands,  8  Wend.  462,  433 

Action  on  the  case  lies  against  a  party  who  con- 
spires with  another,  that  such  other  shall  obtain 
goods  or  credit  from  n  third  person  and  deli ver  the 
same  over  to  him. 

Moore  v.  Tracy,  7  Wend.  229,  115 

CERTIORARI. 

The  exercise  of  justice's  discretion  in  granting  or 
refusing  to  defendant  leave  to  plead  after  decision 
against  him  on  demurrer,  is  reviewable  by  certio- 
rari. 

Sloan  v.  Case,  10  Wend.  370.  889 

A  justice  of  the  peace  has  no  authority  to  take  an 
affidavit  to  found  a  certiorari. 

People  v.  Tioga  C.P.,1  Wend.  516,  217 

Where  hearing  is  improperly  refused  to  be  post- 
poned by  subordinate  tribunal,  its  decision  may 
be  corrected  by  certiorari  or  mandamus. 

Brooklyn  v.  Patchen,  8  Wend.  47,  286 

Affidavit  to  found  a  certiorari  may  be  made  either 
by  the  party  or  his  attorney. 

People  v.  Onondaga  C.  P.,  8  Wend.  509,        450 
In  such  affidavit  where  the  alleged  error  consists 
in  the  proceedings  before  the  justice  which  are  set 
forth,  with  the  objections  and  decisions  thereon,  a 
separate  statement  of  the  points  relied  on  is  unnec- 
essary.   Idem.  450 
Where  officer  under  Fraudulent  Debtor  Act  com- 
mits debtor  to  jail,  remedy  is  by  certiorari  and  not 
by  mandamus. 

Towntend  v.  Morrell,  10  Wend.  577,  963 

Where  officer  improperly  discharges  complaint 
under  Act  to  Punish  Fraudulent  Debtors,  remedy 
is  by  certiorari  and  not  by  mandamus. 

Spencer  v.  Hilton,  10  Wend.  608,  973 

Court  will  not  on  motion  determine  relevancy  of 

matters  alleged  in  diminution  and  brought  up  by 

eertiorart,  but  leave  the  same  to  be  decided  when 

the  cause  shall  be  argued. 

Pelletreauv.  Jackson,  7  Wend.  478,  204 

Certiorari  allowed  by  commissioner  will  not  be 
quashed  after  this  court  has  acted  upon  the  writ  by 
ordering  a  supplementary  return. 

<  ;il,  ilnninn  Cn.  r.  7V.  «;'  Jl'intirl;  Fullx,  7 

Wend.  508,  215 

Certiorari  lies  from  this  court  to  assistant  justices 
of  City  of  N.  Y.  to  remove  proceedings  bad  before 
tin-in  under  the  statute  relative  to  summary  pro- 
ceedings. 

Itoach  v.  Cosine,  9  Wend.  227,  593 

Review  on  certiwari  of  assessment  of  damages  in 

consequence  of  public  improvement,  will  be  set 

aside  If  made  on  erroneous  principles.  Court  has  no 

power  in  such  case  to  semi  proceeding!  back. 

linliholn  v.  Calkins,  10  Wend.  167,  817 

A  common  law  certiorari  can  issue  only  when  al- 
lowed in  open  court,  except  when  issued  ex  debito 
juetlttce. 

Bradntr  v.  Supt.  of  Orange  Co.,  9  Wend. 

433,  667 

Where  it  appears  from  a  bill  of  particulars  that 

tin-  damages  claimed  in  a  suit  In  theC.  P.  is  less 
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than  $250,  a  certiorari  cannot  issue  to  remove  the 
cause  into  this  court. 

'Whittleseyv.  Zane,  9  Wend.  432,  667 

Remedy  of  defendant  in  error,  where  certiorari 
has  been  granted  upon  insufficient  affidavit,  is  to 
stay  plaintiff  in  error  from  bringing  cause  to  argu- 
ment, and  to  move  to  quash  certiorari. 

People  v.  Cayuga  C.  P.,  10  Wend.  632,  981 

Where  objection  of  defendant  in  error  to  suffi- 
ciency of  affidavit  upon  which  certiorari  has  be^n 
allowed,  raised  after  he  has  permitted  argument  to 
be  brought  on,  is  overruled,  remedy  is  by  writ  of 
error,  and  not  by  mandamus.  Idem.  981 

One  of  two  defendants  can  alone  sue  out  certiora- 
ri where  he  shows  that  his  co-defendant  is  incapa- 
ble of  consenting  to  join  or  is  absent  from  the  State 
or  takes  measures  to  compel  him  to  join  or  be  pre- 
cluded from  bringing  error. 

People  v.  Rensselcer  C.  P.,  11  Wend.  174,     1O62 

Where  a  certiorari  is  allowed  by  a  proper  officer, 
although  his  allocatur  be  not  indorsed  upon  the 
writ,  and  the  justice  make  return,  the  C.  P.  has 
jurisdiction  of  the  cause. 

People  v.  Onondaga  C.  P. ,  7  Wend .  516  218 
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CHAMPERTY 

NANCE. 

Statute  to  punish  Champerty  and  Maintenance 
does  not  apply,  unless  the  possession  which  is  in  an- 
other than  the  grantor  is  adverse  and  knowledge 
thereof  is  brought  home  to  the  purchaser. 

Preston  v.  Hunt,  7  Wend.  53,  51 

Party,  who  can  show  that  he  was  ignorant  that 
lands  were  held  adversely,  is  not  liable  to  penalty. 
Etheridge  v.  CromweU,  8  Wend.  629,  494 

The  purchase  of  land  pending  suit  concerning  it, 
is  champerty  ;  the  conveyance  is  absolutely  void, 
even  when  the  purchase  is  bona  fide. 

Jackson  v.  Andrews,  6  Wend.  162,  87 

CHATTEL  MORTGAGE. 

Taking  possession  of  chattel  on  failure  to  perform 
condition  of  mortgage  is  a  satisfaction  of  the  debt 
when  chattel  is  equal  in  value  thereto. 

Case  v.  Boughton,  11  Wend.  106  1O38 

Mortgage:of  chattel  to  surety  for  purchase  money 
to  indemnify  him  is  valid,  and  continuance  of  pos- 
session in  purchaser,  does  not  invalidate  surety's 
right  to  control  it  on  the  happening  of  the  event 
which  was  to  render  his  interest  absolute. 
.  Ferguson  v.  Union  Furnace  Co.,9  Wend. 

345,  636 

Instrument  giving  security  upon  chattel  for  pay- 
ment of  debt  at  future  day,  providing  for  continu- 
ance of  possession  of  debtor  until  that  day  and  on 
non-payment  of  debt  authorizing  creditor  to  take 
possession,  is  a  mortgage  and  not  a  pledge. 

Langdon  v.  Buell,  9  Wend.  80  54O 

Upon  failure  of  mortgagor  to  perform  conditions 
of  mortgage,  mortgagor  acquires  absolute  title  to 
the  property.  Idem.  54O 

Assignment  by  mortgagee  of  debt  secured.wheth- 
er  before  or  after  forfeiture,  passes  his  Interest  in 
the  mortgage.  Idem.  54O 

COMMISSION. 

See  DEPOSITIONS. 

COMMISSIONER  OF  DEEDS. 

Commissioner  of  Deeds  appointed  under  Act  of 
1823,  was  entitled  to  hold  his  office  for  four  years, 
and  until  the  expiration  of  that  period  another 
could  not  be  appointed  in  his  place. 

People  v.  Waite,  9  Wend.  58,  533 

Unless  judges  adopta  rule  regulating  the  number 
of  commissioners  to  be  appointed  in  the  several 
towns  of  the  county  only  two  can  be  appointed, 
and  where  the  term  of  two  expires  and  a  third  con- 
tinues, only  one  appointment  can  be  made  and  the 
other  does  not  hold  over. 

People  v.  Brown,  7  Wend.  493,  209 

COMMON  CARRIER. 

Common  carrier  who  carries  passengers  and  their 
baggage  la  responsible  for  baggage  if  lost  although  • 
no  distinct  price  be  paid  for  its  transportation.  Com- 
pensation, in  contemplation  of  law  is  included  in 
the  fare  of  the  passenger. 

Orange  Co.  Bk.  v.  Brown,  9  Wend.  85,          542 

Where  baggage  consists  of  an  ordinary  traveling 
trunk  containing  a  large  sum  of  money  (in  this 
case  $11.250)  such  money  is  not  considered  as  In- 

WEND.  7,  8,  9,  10,  11. 
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eluded  in  the  term  baggage  so  as  to  render  carrier 
responsible  for  it.    Idem. 

COMMONS. 

Right  of  common  is  lost  by  purchase  by  common- 
er orlands  from  which  common  is  to  be  taken. 

Van  Rensselaer  v.  Raddiil,  in  Wend.  tKR),    985 

Owner  of  manor  who  grants  leases  conferring 

rights  of  common,  may  appropriate  portions  of 

waste  lands,  provided  he  leaves  enough  for  tenants. 

Idem.  985 

Such  appropriation  must  be  bona  flde,  and  not  a 
mere  inclosure  by  possession  fence:  and  no  one  but 
tenant  can  question  bona  fides  of  such  appropria- 
tion. Idem.  985 

Common  of  estovers  cannot  be  apportioned.  If 
farm  entitled  to  estovers  is  divided  by  act  of  par- 
ty, right  is  extinguished,  and  can  be.revived  only 
by  new  grant,  idem.  985 

Where  common  of  estovers,  by  operation  of  law, 
devolves  upon  several,  they  cannot  enjoy  right  in 
severally,  but  may  unite  in  conveyance  and  vest 
right  in  one  individual.  Idem.  985 

Common  of  pasture,  whether  appendant  or  ap- 
purtenant, is  apportionable.  Idem.  985 

COMPENSATION. 

See  HIGHWAYS. 

CONFESSION  OF  JUDGMENT. 

One  of  several  Joint  debtors  upon  whom  alone 
declaration  is  served,  may  confess  judgment  and 
bind  property  of  all  the  defendants. 

Pardeev.  //<«;/"•••*.  in  Wend.  630,  981 

Judgment,  confessed  by  one  of  several  joint 
debtors  upon  whom  alone  declaration  is  served,  may 
be  entered  and  execution  issued  against  all  the  de- 
fendants ;  but  it  can  be  enforced  only  against  joint 
property  of  defendants  and  separate  property  of 
party  confessing.  Idem.  981 

Specification  under  justice's  judgment,  stating 
the  indebtedness  to  be  "for  two  promissory  notes 
which  were  given  on  a  balance  of  settlement"  is  not 
a  compliance  with  the  statute. 

Case  v.  Redneld,  7  Wend.  398.  175 

Justice  of  peace  has  no  authority  to  enter  judg- 
ment by  confession  unless  defendant  is  brought  into 
court  by  summons  or  voluntarily  appears  and  con- 
fesses judgment. 

'fenny  v.  Filer,  8  Wend.  569,  471 

Judgment  of  C.  P.  by  confession  on  bond  and  war- 
rant of  attorney,  when  condition  of  bond  exceeds 
$500,  is  not  valid  unless  costs  be  taxed  by  first  judge 
of  county,  or  by  some  judge  of  degree  of  counsel. 

Ex  parte  Butler  v.  Lewis  C.  P.  10  Wend.  541.  95O 
Such  judgment  will  be  set  aside  on  application  of 
Junior  Judgment  creditor,  and  amendment  by  sign- 
ing record  nunc  pro  tune  will  not  be  allowed. 

Idem.  95O 

Judgment  by  confession,  without  authority,  by 
one  of  two  defendants  in  justice  court,  as  well  for 
co-defendant  as  for  himself,  may  be  reversed,  but  is 
not  void :  and  in  action  of  trespass  against  him  by 
co-defendant,  he  may  justify  under  judgment  and 
execution,  without  proof  of  authority  to  confess. 

IngaUs  r.  Sprague',  10  Wend.  672.  996 

A  judgment  on  a  warrant  of  attorney  to  confess, 
etc.,  may  be  entered  after  the  death  of  defendant, 
if  entered  as  of  the  term  in  which  he  dies  :  or  if  he 
die  during  vacation,  as  of  the  term  immediately 
preceding  his  death. 

Nichols  v.  Chapman,  9  Wend.  452  674 

Such  judgment  does  not  bind  estate  of  deceased  ; 

it  is  merely  a  debt  having  a  preference,  to  IK.-  paid 

in  the  usual  course  of  administration.     Idem.    674 

Judgment  against  administrators  on  bond  and 

warrant  of  attorney  executed  by  them  does  not  bind 

the  estate  and  is  inadmissible  in  support  of  plea  of 

plene  administravit  pnster. 

Pinney  v.  Johnson's  Adm'rs,  8  Wend.  500,    447 

CONSTITUTIONAL  LAW. 

An  offense  made  indictable  by  statute  is  a  crime. 
wit Min  the  meaning  of  the  Constitution  and  Law  of 
Congress  on  this  subject. 

In  re  Clark,  9  Wend.  217.  587 

Law  providing  for  expulsion  of  physicians  from 
medical  societies,  and  the  abrogation  of  their  license 
for  gross  immorality,  is  valid  and  constitutional. 
Provisions  of  17.  S.  Constitution  relative  to  trials  by 
jury  are  not  applicable. 

In  re  Smith.  10  Wend.  44'.i.  918 

Corporation  of  City  of  N.  Y.  can  only  take  amount 
of  land  actually  required  for  streets,  and  that  part 
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of  the  Act  allowing  them  to  include  in  assessment 
whole  of  lot,  when  part  only  is  required,  is  so  far 
unconstitutional  and  void. 

In  re  All>anu  St.,  11  Wend.  14!i. 
The  taking  of  private  property  for  public  use, 
without  the  intervention  of  a  jury,  is  not  against  the 
pro-,  isions  of  U.  S.  Constitution  :  sueli  proceedings 
are  entirely  within  State  legislative  control. 
Livlmintim  v.  Mayor,  etc.  ofN.Y.,  8  Wend. 

85,  3OO 

Provision  in  U.  S.  Constitution  relative  to  trial  by 
jury,  applies  only  to  federal  courts,  and  provision 
in  N.Y.  Constitution  in  relation  thereto.applies  only 
to  trials  of  issues  of  fact  in  civil  and  criminal  pro- 
ceedings in  courts  of  justice. 

In  re  Smith.  In  Wend.  449,  918 

CONSTRUCTION  OF  WRITTEN  IN- 
STRUMENT. 

In  construing  instruments  or  agreements,  what- 
ever may  be  fairly  implied  from  the  language  or 
terms  of  an  instrument  is,  in  judgment  of  Taw,  con- 
tained In  it. 

Roger*  r.  Kneeland,  10  Wend.  218,  835 

Two  instruments  referring  to  same  matter,  when 
one  refers  to  and  adopts  the  stipulations  in  the  oth- 
er, will  be  construed  together  as  one  instrument. 

l>l'i,i.  835 

CONTRACTS. 

SEE  COVENANT,  DEED,  MORTGAGE.  VENDOR  AND 
PURCHASER,  ETC. 

Tender  and  refusal  is  equivalent  to  .a  performance, 
and  averment  of  facts  and  circumstances  tantamout 
to  a  delivery  is  sufficient. 

Kemhle  v.  Wallis,  10  Wend.  374,  891 

An  instrument  commencing  thus  "This  deed  con- 
cluded, etc.,  between  A  of  the  one  part  and  B  of  the 
other."  isadeed  inter  paries. 

Spencer  r.  Field,  10  Wend,  87,  787 

No  one  but  a  party  to  the  instrument  can  tuain- 
tain  action  for  a  breach  :  contra  in  cases  of  simple 
contracts  where  promise  is  made  for  benefit  of  a 
third  person.  Idem.  787 

A  bound  himself  that  B  &  C  should  execute  and 
deliver  at  a  certain  day,  certain  articles  of  dissolu- 
tion of  a  mercantile  firm,  which  articles  recited 
that  C  had  "some  interest  in  the  profits  of  the  con- 
cern in  lieu  and  satisfaction  of  services  rendered ;" 
held  that  memorandum  signed  by  witness  in  attes- 
tation clause  that  C  was  not  a  partner,  and  had  no 
interest  in  the  concern,  except  for  compensation  for 
services  rendered,  did  not  vary  the  construction  of 
the  instrument. 

Wright  v.  Taylor,  9  Wend.  538,  7O5 

A  contract  founded  upon  an  unlawful  act,  wheth- 
er it  be  malnm  prohtfiitum  or  malum  in  se,  cannot 
be  enforced  by  action. 

Pennington  r.  Toirnfeiid,  7  Wend.  276,          131 

Where  a  party  is  bound  by  contract  to  perform 

covenants  to  give  security  to  be  approved  by  a  third 

person,  the  giving  of  such  security  or  an  offer  to 

give,  is  condition  precedent  to  action  on  contract. 

Mclntire  v.  Clark,  7  Wend.  330,  1 5O 

Joint  owners  of  copyright  may  contract  inter  «e 
as  to  publication,  ana  one  will  not  be  permitted  to 
set  up  against  the  other  his  original  right  as  joint 
owners  in  violation  of  such  contract. 

Omdd  r.  n,inl;x.  *  Wend.,  .VKi.  469 

Where  written  contract  would  be  valid  if  made  by 
parol,  the  time  of  performance  may  be  enlarged  by 
parol. 

Blood  v.  Goodrich.  9  Wend. 68,  536 

Where  parties  agree  with  printer  to  be  responsible 
for  1.000  copies  if  author  fails  to  pay  for  same  with- 
in certain  time,  the  number  is  only  a  limit  of  liabil- 
ity, and  author  may  direct  the  printing  of  a  lees 
number. 

K.  mble  r.  Wallis,  10  Wend.  374,  891 

Notice  of  author's  failure  to  pay  in  time  limited  is 
not  necrssary.  Idem.  891 

Where  contract  is  to  perform  certain  work  at 
stipulated  prices,  owner  to  furnish  materials,  where 
contractor  quits  on  owner's  failing  to  furnish  mate- 
rials in  time,  contract  price  must  govern  as  to  work 
already  done. 

i\"<>»  r.  Urfcnman,  7  Wend.  1-1.  76 

Contracts  for  teacher's  wages,  made  by  trustees  of 
school  district,  are  obligatory  upon  their  successors 
in  office. 

Silrer  r.  dimming*,  7  Wend.  1-1.  98 

Stipulation  between  owner  and  one  of  affreight- 
ers  for  termination  of  a  charter-party,  which  was 
entered  into  for  six  months,  at  certain  amount  per 
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month,  is  binding  upon  both  affreighters,  and  owner 
may  recover  pro  rata  compensation. 
Wheeler  v.  Curtis,  11  Wend.  653, 
Where  owner  was  to  man  the  vessel  and  keep  it 
in  repair,  and  deduct  damages  for  delays;  held,  that 
he  had  exclusive  control,  and  might  recover  for 
freight.    Idem.  653 

COPYRIGHTS. 

Assignment  or  relinquishment  of  copyright  of 
book  must  be  in  writing,  though  the  agreement  to 
assign,  etc.,  may  be  by  parol. 

Gould  v.  Banks,  8  Wend.  562,  469 

CORPORATIONS. 

Subsequent  legislative  Acts  [recognizing  the  con- 
tinued existence  of  a  corporation,  waives  a  forfeit- 
ure incurred  by  non-compliance  with  terms  of  con- 
dition in  charter,  unless  by  terms  of  charter  fran- 
chise absolutely  determines  upon  failure  to  perform 
a  condition. 

People  v.  Manhattan  Co.,  9  W<jnd.  351,         638 
The  mere  failure  to  perform  is  not  ipso  facto  a  dis- 
solution, but  judicial  proceedings  must  be  resorted 
to.    Idem.  638 

An  incorporated  company  remains  in  esse  until 
formally  adjudged  to  be  dissolved,  though  Act  de- 
clares it  shall  be  deemed  to  have  surrendered  its 
rights,and  to  be  dissolved  on  violating  its  provisions. 
Bk.  of  Niagara  v.  Johnson,  8  Wend.  645,      499 
Corporation  is  proved  by  exemplification  or  admis- 
sion of  Act  of  incorporation  and  acts  of  user  under 
it.    The  giving,  of  a  note  to  it  in  its  corporate  name 
is  prima  facie  evidence  of  user. 

Williams  v.  Bk.  of  Mich.,  7  Wend.  539,       225 
Fact  of  a  contract  being  made  with  joint  stock 
company,  designating  it  as  an  incorporated  com- 
pany.does  not  dispense  with  proof  that  the  company 
is  a  body  corporate.    Idem.  225 

Implied  powers  of  corporati9n  are  as  much  beyond 
control  of  subsequent  legislation  as  powers  express- 
ly granted. 

People  v.  Manhattan  Co.,  9  Wend.  351,  638 
When  statute  creating  corporation  requires  cer- 
tain acts  to  be  done  before  it  can  be  considered  in 
esse,  it  must  show  such  acts  to  be  have  been  done  to 
establish  its  existence :  contra  when  corporation  is 
declared  to  be  such  by  Act  of  incorporation. 

Fire  Dep.  of  N.  Y.  i\  Kip,  10  Wend.  266,       852 
A  company  authorized  to  lend  money  only  on 
bond  and  mortgage,  can  recover  money  lent  only 
where  such  security  is  taken. 

L.  &  F.  Ins.  Co.  v.  Mech.  F.  Ins.  Co.,  1 

Wend.  31,  43 

President  of  incorporated  company  cannot  bor- 
row money  in  the  name  of  the  company,  or  pledge 
its  responsibility,  unless  authorized  by  its  charter, 
or  by  resolution  or  by-law  of  the  directors. 

Idem,  43 

Where  an  officer  legally  authorized  to  make  loans, 
makes  an  illegal  loan,  the  company  is  liable. 

Idem.  43 

Where,  by  charter,  accounts  of  treasurer  are  re- 
quired to  be  published,  corporation  is  liable  for  the 
expense  of  publishing. 

Tucker  v.  Tr.  of  Rochester,  1  Wend.  254,        124 
Joint  stock  company  is  liable  to  bank  for  moneys 
overdrawn  by  its  treasurer  beyond  its  deposits. 

Tradesman's  Bk.  v.  Astor,  11  Wend.  87,      1O3O 
Transfer  of  stock  in  corporation  passes  interest, 
though  not  In  accordance  with  rules  of  the  com- 
pany. 

Gilbert  v.  M.  I.  Mfg.  Co.,  11  Wend.,  627,    1226 
In  suit  by  corporation  on  promissory  note,  if  gen- 
eral Issue  be  pleaded,  the  plaintiff  must  show  that  it 
Is  a  body  corporate. 

Williams  v.  Bk.  of  Michigan,  7  Wend.  539,    225 

COSTS. 

In  suit  against  trustees  of  school  district,  and  col- 
lector of  tax,  which  was  affirmed  as  to  former  in 
Supreme  Court,  and  reversed  as  to  the  collector, 
court  refused  plaintiff  costs  of  affirmance,  and  gave 
judgment  against  him  for  costs  on  reversal. 

Alr.i-niiiliT  r.  Hunt,  7  Wend.  H'.i,  65 

\Vlifreasuit  by  commissioners  of  highways  for 
obstructing  highway  was  brought  in  C.  P.,  after  dis- 
missal in  justice's  court  on  plea  of  title,  and  verdict 
rendered  in  C.  P.  for  $5  and  double  costs,  on  error 
Judgment  was  affirmed  as  to  the  debt,  but  reversed 
as  to  the  costs,  and  costs  awarded  defendants  in  er- 
ror. 

Parker  v.  Van  Hmiten,  7  Wend.  145,  85 
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Constable  is  entitled  to  double  costs  when  sued  for 
acts  done  or  omitted  by  him  in  his  official  capacity, 
and  plaintiff  is  nonsuited. 

Platt  v.  Sherry,  7  Wend.  236,  117 

Security  given  by  non-resident  plaintiff  extends 
to  costs  of  appeal. 

Traver  v.  Nichol,  7  Wend.  434,  188 

Plaintiff  recovering  less  than  $50,  is  not  entitled 

to  costs  where  title  is  admitted  by  defendant,  and 

premises  are  uninclosed  and  unimproved,  except  on 

one  end  of  the  same. 

Brown  v.  Majors,  7  Wend.  495,  21O 

Party  in  interest  suing  in  the  name  of  another, 
will,  on  application  of  party  to  the  record,  be  direct- 
ed to  pay  the  costs  adjudged  against  him. 

Colvard  v.  Oliver,  7  Wend.  497,  211 

Appellant  from  justice's  judgment  is  not  entitled 

to  costs  unless  verdict  for  appellee  is  $10  or  more, 

less  than  verdict  before  justice,  exclusive  of  costs  in 

justice's  court. 

People  v.  Herkimer  C.  P.,  1  Wend.  509.          215 
In  reference  under  statute!  or  recovery  of  demand 
due  from  testator,  claimant,  in  case  of  success,  is 
not  entitled  to  costs,  unless  the  claim  was  unreason- 
ably resisted  or  neglected. 

Robert  v.  Ditmas,  7  Wend.  522,  219 

Where  demand  of  claimant  in  reference  to  recov- 
er claim  due  from  testator  is  reduced  or  a  set-off  al- 
lowed by  the  referees,  which  the  claimant  would  not 
allow.'.the  resistance  would  not  be  deemed  unreason- 
able. Idem.  819 
A  party  relieved  on  payment  of  costs  has  the  same 
time  after  a  demand  of  a  taxed  bill  to  pay  the  costs 
which  he  had  at  the  time  of  such  demand. 

Gilbert  v.  Manchester  I.  Mf'g  Co.,  7  Wend. 

523,  219 

Expenses  of  commission  to  take  the  testimony  of 

foreign  witnesses  cannot  be  taxed  in  plaintiff's  bill 

where  trial  is  put  off  by  defendant  on  payment  of 

costs. 

Bk.   of  St.  Albans  v.  Knickerhacker,  7 

Wend.  532,  223 

Where  venire  de  novo  is  awarded  for  refusal  of 

judge  to  admit  evidence  of  usage,  court  ordered 

costs  to  abide  event  of  suit,  doubting  whether  such 

usage  could  be  proved. 

Dow  v.  Whetten,  8  Wend.  160.  327 

Collector  of  school  district,  obtaining  judgment 
in  suit  against  him  for  acts  done  in  his  official  char- 
acter, is  entitled  to  double  costs. 

Reynolds  v.  Moore,  9  Wend.  35,  524 

Where  a  verdict  is  against  evidence,  and  also  con- 
trary to  charge  of  presiding  judge,  on  granting  a 
new  trial,  costs  abide  event  of  suit. 

Knappv.  Curtis,  9  Wend.  60.  533 

In  suit  on  joint  and  several  bond,  plaintiff  com- 
promising with  some  of  defendants  is  liable  to  costs 
of  defense  of  others,  unless  he  submit  to  discontin- 
tinuance  with  costs. 

Clark  v.  Wood,  9  Wend.  435,  668 

Treble  costs  mean  common  costs  and  seventy-five 
per  cent,  added  thereto. 

Patchin  v.  Parkhurst,  9  Wend.  443,  671 

Defendant  recovering  judgment  on  special  de- 
murrer for  defects  in  form  in  special  counts  de- 
murred to,  is  not  entitled  to  costs  where  plaintiff 
obtains  verdict  on  trial  of  issue  on  common  counts. 
Oshorne  v.  Lawrence,  9  Wend.  445,  671 

In  a  suit  against  an  administrator  who  suffers  a 
default,  costs  cannot  be  taxed  without  leave  of  the 
court :  nor  can  an  execution  issue  until  an  account 
is  rendered  by  kthe  administrator,  or  an  order  for 
execution  obtained  from  the  surrogate. . 

Winne  v.  Van  Schaick,  9  Wend.  448.  672 

Costs  of  a  former  suit  in  another  court  must  be 

paid,  or  proceedings  will  be  stayed ;  and  that  though 

suit  here  be  by  guardian,  and  he  a  different  person 

from  the  guardian  in  the  other  court. 

Taylor  v.  Vandervoort,  9  Wend.  449,  673 

A  party  against  whom  a  motion  is  made,  object- 
ing to  its  being  granted  on  the  ground  of  short  no- 
tice, is,  notwithstanding,  entitled  to  costs  for  ap- 
pearing to  resist. 

Donaldson  v.  Jackson,  9  Wend.  450,  673 

So,  also,  a  party  is  entitled  to  like  costs  for  appear- 
ing at  a  general  term  and  resisting  a  motion  which 
should  have  been  made  at  a  special  term. 

Idem.  673 

Costs  on  a  motion  to  consolidate  suits  will  be 
granted,  if  the  motion  prevails. 

Bank  of  U.  S.  v.  Strona,  9  Wend.  451,          673 
Costs  of  application  for  discovery  of  books,  etc., 
will  be  allowed  where,  discovery  has  been  sought  of 
the  party  and  refused,  but  not  otherwise. 

Townsend  v.  Laurence,  9  Wen.d.  458.  676 

A  party  brought  into  court  on  a  rule  to  show 
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cause,  which  ho  resists,  is  entitled  to  charge  a  re- 
taining fee  as  part  of  his  costs. 

Burt  v.  Crosby,  9  Wend.  460,  677 

The  costs  of  a  precept,  if  the  sum  demanded  does 
nut  •  .  ran  IK;  taxed  only  at  the  (J.  P.  rate 

of  costs.    Idem.  677 

Prospective  costs  may  be  taxed  subject  to  deduc- 
tion on  payment.    Idem.  677 
An  attorney's  and  counsel's  fee  of  two  dollars  is 
taxable  on  a  motion  for  precept.    Idem.             677 
A  defendant,  against  whom  an  information  in  tin- 
nature  of  a  quo  warranty  is  filed,  is  not  entitled  to 
•double  costs,  although  judgment  be  rendered  for 
him. 

The  People  v.  Adams,  9  Wend.  484,  678 

A  party  who  attends  before  a  circuit  judge  or 

commissioner  on  the  notice  of  his  adversary,  and 

•succeeds  in  opposing  the  proceeding  there  had,  is 

not  entitled  to  a  rule  for  costs. 

Pike  r.  Mnrrix, !»  Wend.  464,  678 

Expenses  incurred  by  a  party,  in  proceedings  to 

procure  attachments  against  his  witnesses,  are  not 

taxable  in  the  general  costs  against  his  adversary. 

Ro*rl;nt?ixi:  .Vr/,,M/re,9Wend.471,  68O 

Executors  or  adininstrators  are  personally  liable 

for  costs  only  where  they  unnecessarily  sue  in  their 

representative  character. 

People  v.  Judges  of  Albany,  etc.,  9  Wend. 

486,  685 

They  are  liable  for  costs  on  special  application  to 
the  court  where  they  unnecessarily  suffer  a  non- 
suit or  ntni  pro*.,  or  for  bad  faith  in  bringing  or 
ci  >[)i lurt ing  suit,  etc.  Idem.  685 

Special  application  to  court  is  not  necessary  where 
executor  or  administrator  is  personally  liable. 

!•!.  ,n.  685 

Where  plaintiff  in  Supreme  Court  is  entitled  to 

only  C.  P.  costs,  he  may  charge  counsel  fees  for 

every  term  cause  is  noticed,  but  only  one  attorney's 

fee  can  be  charged, 

Campbell  v.  Cook,  9  Wend.  492,  688 

On  common  law  certinrari,  plaintiff,  though  suc- 
cessful, does  not  recover  costs. 

Tollman  i\  nifielow,  10  Wend.  420,  9O8 

Widow  is  entitled  to  costs  in  action  of  ejectment 
to  recover  dower,  although  commenced  before  ad- 
measurement. 

Walker  v.  Schuyler,  10  Wend.  480.  93O 

In  such  action  plaintiff  is  entitled  to  costs,  al- 
though before  suit  brought  tenant  offer  widow  her 
dower. 

Fates  v.  Pasldock,  10  Wend.  528,  946 

Although  plaintiff's  claim  in  action  in  a  court  of 
record  exceed  $50,  if  it  be  shown  at  trial  to  have 
been  reduced  by  payments  below  that  sum,  plaint- 
iff cannot  recover  costs. 

M'tttetmnv.  Bloomtteld,  10  Wend.  555,  946 

Milt*  v.  N.  Y.  C.  P..  10  Wend.  .Vi7.  946 

Although  several  special  pleas,  presenting  distinct 

matters  of  defense,  be  interposed,  only  one  fee  of 

*  I  .:.'">  to  counsel  for  perusing  and  amending  plea  is 

taxable. 

IV.  of  Rochester  v.  Simonds,  10  Wend.  563,  958 
To  entitle  plaintiff  to  costs  in  action  for  overflow- 
ing lands,  where  he  does  not  recover  over  $50,  right 
on  part  of  defendant  to  direct  use  and  enjoyment 
of  plaintitf's  lands  must  be  set  up,  and  injury  to 
plaintiff  must  not  be  merely  consequential. 

Chandler  v.  Dunne,  10  Wend.  HHL  958 

On  affirmance  by  Supreme  Court  of  an  order  of 

General  Sessions,def  endants  in  error  are  not  entitled 

to  costs  of  affirmance,  unless  directed  by  Supreme 

Court. 

Overseen  of  Poor  v.  Ooeneers  of  Poor,  10 

Wend.  .v>*.  966 

Where  proceedings  are  actually  conducted  by  an 
attorney,  although  his  name  does  not  appear  there- 
in, costs  are  recoverable. 

Stewart  v.  N.  Y.  C.  P.,  10  Wend.  597,  969 

Party  not  an  attorney,  conducting  suit  or  defense 
in  person,  is  not  entitled  to  costs.  Idem.  969 

Costs  may  be  awarded  upon  granting  of  peremp- 
tory mandamus,  although  no  return  has  been  made 
thereto  and  without  appearance  of  party  to  be  af- 
fected. 

People  v.  OnoHdaga  C.  P.,  10  Wend.  598,       97O 
Party  on  special  motion  is  not  entitled  to  costs, 
where  motion  is  granted  without  opposition,  and 
•costs  are  not  asked  for  in  notice. 

<  •rimten  v.  /nyersoH,  10  Wend.  603,  972 

In  interlocutory  proceeding  in  which  party  ob- 
tains rule  for  costs,  he  is  entitled  to  costs  at  rat<-  al- 
lowed in  court  in  which  suit  is  brought,  without 
regard  to  amount  of  claim. 

Payn  o.  L<tn*i>n),  10  Wend.  606,  978 

Costs  and  expenses  allowed  defendant  who  is  dis- 

WEND.  7,  8,  9.  10,  11. 


charged  from  arrest  under  Fraudulent  Debtor  Act, 
are  taxable  costs  according  to  fee  bill,  and  no  other. 
Pi >t I, T  i\  Hit-hunt*,  1(1  Wend.  «07,  973 

Where  defendant  pays  costs  to  plaintiff,  although 
he  has  had  notice  that  plaintiff  is  not  authorized  to 
receive  them,  attorneys  for  plaintiff  will  be  permit- 
ted to  collect,  notwit  hstanding  such  payment. 

Ten  Broeck  v.  ;*•  U'itt.  In  \\Vini.  i;i:,  976 

Party  in  interest,  though  not  party  on  record,  is 
liable  for  costs,  whether  made  before  or  after  his 
interest  accrued. 

Jordan  v.  Sherwood,  10  Wend.  i«£J,  978 

Attorney,  who  prosecutes  suit  for  non-resident 
plaintiff,  although  on  retainer  of  resident  citizen,  is 
liable  to  costs  to  amount  of  $100. 

Jonas  v.  Savage,  10  Wend.  621,  978 

Moneys  paid  for  room  rent,  fire  and  candles,  on 
hearing  or  reference,  are  proper  items  for  taxation. 
Bailey  v.  Hanford,  10  Wend.  ffi£2,  978 

On  judgment  by  default,  plaintiff,  where  recovery 
does  not  exceed  $350,  upon  assessment  of  damages 
by  clerk,  is  entitled  to  $i:).50  costs,  exclusive  of  of- 
ficers' fees  and  disbursements. 

N.  Y.  State  Bank  v.  Wood,  10  Wend.  636.     979 
On  putting  off  trial,  plaintiff  cannot  be  required 
to  pay  beyond  taxable  costs  of  circuit. 

Hall  v.  Dwinett,  10  Wend.  628,  98O 

Where  only  two  of  three  defendants  in  trespass 
appear  and  join  issue,  and  judgment  in  their  favor 
is  reversed  on  certiorari,  judgment  rendered  for 
costs  against  all  three  defendants  is  erroneous  and 
will  be  reversed  on  error. 

Boston  v.  Calendar,  11  Wend.  90  1O32 

Effect  of  B.  S.  on  cases  pending  when  they  went 
into  effect.  See, 

Dean  v.  GritiUey,  11  Wend.  167,  1 059 

In  ejectment  suit  against  several  defendants 
where  they  entered  into  separate  consent  rules  and 
pleaded  separately,  plaintiff's  attorneys  (parties 
having  settled)  are  only  entitled  to  one  retaining 
fee  and  single  costs. 

Kellogg  v.  Potter,  11  Wend.  170.  1»6O 

On  bill  to  set  aside  assignment  for  benefit  of  cred- 
itors where  circumstances  are  such  as  to  induce 
suspicion  of  bona  fldes  of  the  transaction  where  re- 
nef  is  not  granted,  complainant  will  not  be  sub- 
jected to  costs. 

Cunningham  v.  Freebom,  11  Wend.  240,    1O86 

COURTS. 

See  JUSTICES'  COURTS,  JURISDICTION. 

Judge  of  County  Court,  not  being  justice  of  the 
peace,  cannot  act  as  member  of  Court  of  Sessions, 
except  when  offender  is  brought  before  him  on 
warrant  by  virtue  of  which  he  is  arrested,  and  re- 
quests to  be  tried  or  omits  to  give  bail. 

People  v.  Tracy,  9  Wend.  2(55,  6O7 

Where  a  court  is  delegated  with  power  in  relation 
to  laying  out  of  streets,  all  ordinary  powers  of  court 
applicable  to  subject-matter  may  be  exercised. 

Brooklyn  v.  Patchen,  8  Wend.  47,  286 

Supreme  Court  will  not  Interfere  because  an  act 
was  done  in  violation  of  injunction  of  Court  of 
Chancery. 

Orazebrook  v.  ATCrcedie,  9  Wend.  437,          669 

Supreme  Court  of  U.  S  reversed  a  Judgment  of 
the  Court  of  Errors  affirming  a  judgment  of  the  Su- 
preme Court  of  this  State  on  writ  or  error.  On  filing 
the  mandate,  the  Court  of  Errors  reversed  its  judg- 
ment and  dismissed  the  writ  of  error  to  the  Supreme 
Court  of  this  State,  butdeclined  to  reverse  the  judg- 
ment of  that  court. 

.Darts  v.  Packard,  10  Wend.  50,  773 

Supreme  Court  reviews  proceedings  of  all  subor- 
dinate tribunals  as  to  their  jurisdiction  and  all  ques- 
tions of  law  arising  before  them. 

Tallinn  n  v.  Bigelow,  10  Wend.  420,  9O8 

Supreme  Court  cannot  reverse  judgment  of  C.  P., 
reversing  judgment  of  justice's  court  on  merits. 
CoLTpke  Co.  v.  Haywood,  10  Wend.  422,     9O8 

COVENANTS. 

Covenant  of  warranty  applies  as  well  to  posses- 
sion as  to  title. 

Ricktrt  v.  Snyder,  9  Wend.  816,  661 

In  action  for  breach  of  covenant  of  seisin,  alleg- 
ing breach  by  negativing  words  of  covenant  is  suf- 
ficient. Idem.  661 

Otherwise  in  covenant  for  quiet  enjoyment  or 
general  warranty.  Idem.  661 

In  covenant  of  warranty  by  grantor  against  him- 
self, his  heirs,  etc.,  and  all  and  every  other  person 
or  persons  claiming  or  to  claim  the  said  premises  or 
any  part  thereof,  "  from  and  under  him  the  said 
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party  of  the  second  part."    The  words  "from  and 
under  him,"  etc.,  will  be  rejected  as  repugnant. 

Sanders  v.  Betts,  1  Wend.  287,  135 

If  covenantor  has  due  and  reasonable  notice  of 
eviction  suit  against  grantee  of  covenantee,  he  can- 
not be  permitted  to  snow  title  in  himself  at  date  of 
conveyance. 

Cooper  v.  Watson,  10  Wend.  202,  829 

In  action  for  breach  of  covenant  of  warranty 
where  defendant  pleads  only  non  est  factum,  plaint- 
iff need  only  prove  execution  of  deed  to  entitle  him 
to  recover.  Idem-  829 

Covenant  of  warranty  runs  with  the  land,  and 
inures  to  benefit  of  assignee,  who  may  bring  action 
thereon  in  his  own  name  and  is  not  affected  by  equi- 
ties existing  between  original  parties. 

Suydam  v.  Jones,  10  Wend.  180,  821 

Where  land  was  conveyed  subject  to  mortgage 
with  covenants.  Held,  agreement  that  covenants 
should  not  extend  to  mortgage  was  inadmissible  in 
action  by  assignee  of  covenantee  on  covenants. 

Idem.  821 

Constructive  notice  of  existence  of  incumbrance 
derived  from  registry  of  mortgage,  does  not  affect 
assignee's  right  to  recover.  Idem.  821 

Where  covenants  are  mutual  and  defendant  has 
received  the  principal  part  of  consideration  for  the 
engagements  on  his  part,  covenant  will  be  construed 
independent  so  as  to  allow  plaintiff  to  maintain  ac- 
tion for  breach. 

Woodworth  v.  Curtiss,  7  Wend.  112,  73 

Where  promises  are  mutual  and  independent, 
either  party  may  maintain  action  without  averring 
performance;  but  where  agreement  is  wholly  exec- 
utory and  one  promise  is  consideration  for  the  oth- 
er, one  who  refuses  to  fulfill  his  part  of  agreement 
cannot  maintain  action. 

Dey  v.  Dox,  9  Wend.  129,  558 

A  covenanted  to  pay  B  $3,500  in  consideration  of 
conveyance  of  printing  establishment,  and  B  cove- 
nanted not  to  be  interested  in  the  publishing  of  a 
paper  in  the  same  place.  Held,  covenants  depend- 
ant, and  in  an  action  by  A  against  B  for  a  breach, 
averment  of  performance  on  his  part  was  necessary. 
Dakin  v.  Williams,  11  Wend.  67,  1023 

Where  purchaser  of  real  property  gives  bond  nof 
to  permit  ditch  to  be  dug,  he  is  liable  if  subsequent 
grantee  allows  such  ditch  to  be  dug. 

Rennet  v.  Kenned)/,  1  Wend.  163,  91 

Where  a  party  agreed,  on  payment  by  another  to 
a  third  person,  to  assign  certain  certificates  of  sale 
of  land ;  held,  that  covenant  was  independent  and 
in  suit  by  party  bound  to  assign,  general  averment 
of  readiness  on  his  part  to  perform,  is  sufficient. 
Slocum  v.  Despard,  8  Wend.  615,  489 


DAMAGES. 

Interest  may  be  given  as  damages  in  trover  and 

in  cases  of  infancy,  time  is  not  limited  to  six  years. 

Hyde  v.  Stone,  1  Wend.  354,  159 

In  action  for  breach  of  covenant  to  deliver  prop- 
erty where  plaintiff  has  paid  part  of  consideration, 
measure  of  damages,  see, 

Woodworth  v.  Curttes,  1  Wend.  112,  73 

Where  goods  are  obtained  by  false  representations 
as  to  credit  of  another,  in  action  for  the  fraud, 
jury  is  authorized  to  give  damages  over  and  above 
the  value  of  the  goods. 

Atten  v.  Addington,  7  Wend.  9,  35 

Where  owner's  agent  buys  in  the  property  sold 
under  illegal  process,  measure  of  damages  in  action 
for  such  sale  is  amount  of  bid  and  the  interest 
thereof,  not  the  value  of  the  property. 

Baiter  v.  Freeman,  9  Wend.  3«,  525 

Measure  of  damages  for  breach  of  contract  to  de- 
liver articles  of  merchandise  is  the  difference  be- 
tween the  contract  price   and  market  value   of 
the  articles  on  the  day  and  at  the  place  of  delivery. 
Gregory  v.  McDowel,  8  Wend.  435,  423 

Dey  v.  D<tx,  9  Wend.  129,  558 

Where  vendee  recovers  full  value  of  Broods,  vend- 
or cannot  afterwards  bring  action  for  contract 
price.  Idem.  558 

When  evidence  of  value  at  place  of  delivery  is  not 
clear  and  explicit,  evidence  of  value  at  other  places 
may  be  resorted  to.  Idem.  423 

Covenant  of  warranty  applies  as  well  to  posses- 
sion as  to  title  and  where  grantee  is  turned  out  of 
possession  by  one  having  unexplred  lease,  action 
lies  on  tin'  covenant  and  measure  of  damages  is  an- 
nual value  of  land  forsuch  term  or  interest  on  con- 
sideration money  and  costs  and  counsel  fees. 

Rickert  v.  Snyder,  9  Wend.  416,  661 
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General  claim  for  damages  will  cover  costs  and 
counsel  fees.  Idem.  661 

In  action  for  breach  of  covenant  against  incum- 
brances  where  part  of  land  has  been  sold  under 
judgment,measure  of  damages  is  only  the  consider- 
ation of  the  purchase  of  the  portion  lost,  the  inter- 
est and  costs,  and  not  the  enhanced  value  by  reason 
of  improvements. 

Dimmick  v.  Lockwood,  10  Wend.  142,  808 

But  where  fraud  is  shown,  grantor  is  liable  in  ac- 
tion on  case  to  full  extent  of  loss.  Idem.  808 

Where  verdict  for  plaintiff  in  slander  was  $7,000, 
an  order  to  stay  proceedings  on  case  made  until 
plaintiff  could  move  for  new  trial  for  excessive 
damages,  was  set  aside. 

Ryckman  v.  Parkins,  9  Wend,  470,  68O 

Where  property  is  tortiously  taken  and  converted 
into  other  shape,  plaintiff  is  entitled  to  its  enhanced 
value  with  interest  thereon. 

Baker  v.  Wheeler,  8  Wend.  505,  449 

Party  whose  property  has  been  levied  upon  under 
execution  against  another,  and  who  has  indemnified 
receiptor  is  entitled  to  recover  in  trespass  against 
sheriff  full  amount  agreed  to  be  paid  by  receiutor 
in  case  of  non-delivery  of  the  property. 

Phillips  v.  Hall,  8  Wend.  610,  487 

Where  a  party  removes  division  fence  without  re- 
quired notice,  party  injured  may  after  month's  no- 
tice rebuild  fence  and  recover  the  expense  thereof 
by  action,  and  may  also  sustain  action  for  actual 
damages,  e.  g.,  the  loss  of  a  crop. 

Richardson  v.  McDougatt,  11  Wend.  46,     1016 

Covenant  by  lessee  of  ferry  to  maintain  the  same 
and  keep  it  in  good  order  is  broken  by  diversion  of 
traffic  which  is  injurious  to  lessor's  tavern,  and  loss 
of  rent  is  recoverable  as  damages. 

DeWint  v.  Wiltsie,  9  Wend.  325,  629- 

DEBTOR  AND  CREDITOR. 

Mere  filing  of  bill  in  chancery,  by  one  set  of  cred- 
itors to  avoid  conveyance  of  property  by  their  debt- 
or, gives  no  preference  over  other  creditors,  who, 
previous  to  decree  in  chancery,  obtain  judgment  at ' 
law  against  debtor. 

Jackson  v.  Robert's  Exrs.,  11  Wend.  422,     1152 

DECEIT. 

Case  does  not  lie  for  false  representations  made 
in  good  faith  in  treaty  of  sale,  when  purchase  is 
consummated;  otherwise  if  known  at  the  time  to  be 
false  and  have  produced  damage. 

Culver  v.  Avery,  7  Wend.  380,  168 

Verdict  will  not  be  set  aside  in  action  on  the  case 
for  a  false  representation,  as  against  evidence,  un- 
less it  be  clearly  and  manifestly  so.  Idem.  168 

Case  lies  for  fraud  or  deceit  in  sale  by  public  of- 
ficer in  his  official  character,  to  the  damage  of  the 
vendee.  Idem.  168 

Action  lies  for  false  recommendation  as  to  credit 
if  the  recommendation  be  made  with  intent  to  de- 
ceive. 

A  lien  v.  Addington,  7  Wend.  9.  35- 

SeeS.  C.,  in  error,  11  Wend.  374. 

Such  recommendation  may  consist  in  the  suppres- 
sion of  truth.  Idem.  35- 

General  recommendation  is  sufficient  and  it  is 
not  necessary  that  party  making  it  be  benefited  by 
the  fraud.  Idem.  35 

Representation  to  agent  is  the  same  as  if  made  to 
the  principal.  Idem.  35- 

In  action  on  case  for  fraudulent  representations 
as  to  credit  of  a  third  person,  if  declaration  do  not 
contain  averment  that  "representations  were  made 
with  intent  to  deceive  and  defraud,"  it  will  be  held 
bad  even  after  verdict. 

Addington  v.  Allen,  11  Wend.  374,  1135 

Rev'g,  Allen  v.  Addington,  7  Wend.  9.  35- 

DEDICATION. 

See  HIGHWAYS. 

It  seems  that  laying  out  a  plat  of  ground  in  city 
by  owner  into  lots  and  streets  is  a  dedication  of  lat- 
ter to  the  public. 

Livingston  v.  Mayor,  etc.,  of  N.  Y.,  8 

Wend,  85,  30O 

Conveyance  of  lots  in  conformity  to  city  map  in 
City  of  Nt»w  York  is  such  a  recognition  of  the  plan 
laying  out  the  land  of  the  grantor  into  streets,  etc., 
as  amounts  to  a  dedication  of  the  streets  to  be  taken 
for  public  use  and  grantor  can  only  subsequently 
convey  naked  fee  in  street  subject  to  public  ease- 
ment. 

Wyman  v.  Mayor,  etc.,  of  N.  Y.,  11 

Wend.  486,  1175. 

WEND.  7,  8,  9,  10,  11. 
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This  right  of  way  extends  to  every  purchaser 
from  original  proprietor  of  lots  In  same  tract 
though  not  Bounded  on  such  street,  which  right 
cannot  be  affected  by  release  of  owners  of  lots 
bounding  on  such  street.  Idem.  1175 

DEED. 

See  COVENANT,  MORTGAGE,  ETC. 
Where  land  is  granted  with  exception  for  grist- 
mill,  the  exception  is  good,  but  inoperative  until 
right  reserved  is  exercised,  and  entire  premises  vest 
in  grant.t  <•. 

/>//.;.•>•/  r.  Mutthi-tr*,  11  Wend.  35,  1O12 

Recitals  in  deeds  estop  parties  and  privies. 

./(/r/.'s-./i  0.  I 'inl.h  iii-sl,  '.I  \Vend.209,  586 

Deed  as  to  certain  house,  held  operative  as  a  con- 
veyance for  life  subject  to  rent,  with  remainder  in 
fee  without  rent  and  construed  as  bargain  and  sale 
under  Statute  of  Uses. 

Rngen  v.  Eagle  F.  Ins.  Co.,  9  Wend.  611,      731 
A  voluntary  conveyance  not  actually  fraudulent 
as  relates  to  the  grantee  may  become  valid  by  mat- 
ter e.r  IKIX!  fnrt t >,  as  by  purchase  for  valuable  consid- 
eration or  by  marriage  of  grantee  if  a  feme. 

Wnoil  r.  .1,1,-lixim,  8  Wend.  9,  273 

It  is  no  objection  to  exemplification  of  letters  pat- 
ent, granted  in  1787,  that  name  of  Governor  pro 
ti  niimre  is  not  subscribed,  and  that  letters  "L.  S." 
do  not  appear  upon  it. 

William*  v.  Sheldon,  10  Wend.  654,  99O 

DEFAULT. 

Where  defendant  obtains  an  order  enlarging  his 
time  to  plead  and  not  stay  ing  plaintiffs'  proceedings 
until  certain  act  is  done  by  him  the  time  continues 
to  run.  and  if  order  is  revoked  and  30  days  have  ex- 
pired, plaintiff  may  enter  default. 

Knap  v.  Smith,  7  Wend.  531,  223 

On  setting  aside  default, court  will  not  impose  con- 
ditions, but  plaintiff  will  be  allowed  to  plead  on 
usual  terms. 

Guurlay  v.  Hutton,  10  Wend.  595,  969 

DEFINITION. 

"  Months  "  in  statute,  held  to  mean  calendar  not 
lunar  months,  were  so  used  in  another  part  of  the 
Act.  . 

People  v.  Mayor,  etc.,   of  N.  Y.,  10 

Wend.  293,  898 

The  words  "  failure  of  issue,"  "dying  without  is- 
sue," and  "dying  without  leaving  issue,"  mean  an 
indefinite  failure  of  issue. 

Patemnn  v.  Ellis'  Ex'rs,  11  Wend.  259,        1O93 

DEMURRER. 

Whether  general  or  special  must  have  counsel's 
signature,  or  opposite  party  may  treat  it  as  a  nul- 
lity. 

Schuuler  v.  Yate«,  11  Wend.  185,  1065 

Demurrer  is  not  an  issuable  plea. 

Marsh  v.  Barney,  10  Wend.  539,  95O 

Leave  to  withdraw  a  demurrer  will  be  given,  not- 
withstanding a  special  demurrer  has  been  inter- 
posed, if  the  matter  assigned  as  special  cause,  legit- 
imately arises  under  general  demurrer. 

Boltonsv.  Lawrenn;  7  \\end.461,  198 

The  rule  that  on  demurrer,  Judgment  shall  be 
given  against  the  party  making  the  first,  fault  does 
not  apply  to  pleadings  merely  defective  in  form. 

Tulibft  v.  CanreU,  8  Wend.,  129,  316 

Where  a  plea  professes  to,  and  in  truth  does  an- 
swer only  part  of  a  count,  plaint  iff  may  demur,  and 
is  not  bound  to  take  judgment  for  the  part  unan- 
swered. 

Slocum  v.  Despard,  8  Wend.  615,  489 

So,  also,  where  a  plea  professes  to  answer  all  of 
count  and  in  truth  answers  only  part. 

Idem.  489 

Demurrer  put  In,  not  with  view  of  disposing  of 
case  on  merits,  but  solely  in  hope  of  its  proving 
successful,  is  not  put  in  hona  fide. 

Patten  v.  Harm,  in  \\Vml.  623,  978 

If  plaintiff  assigns  a  good  breach  of  the  condi- 
tion of  a  bond,  and  then  proceeds  and  specifies  the 
items  of  damage  sustained  by  him,  defendant  can- 
not demur  to  the  specifications. 

William*  r.  .V,;./.  n,  <>  \\Ynd.  240,  598 

Where  defendant  pleads  general  issue  after  his 
demurrer  is  overruled  by  Justice,  and  on  verdict 
against  him  appeals  to  C.  P.,  that  court  is  au- 
thorized to  pass  on  validity  of  demurrer,  and  if  well 
taken,  to  give  judgment  for  defendant. 

Wickntire  v.  Bryan,  11  Wend.  545,  1 196 

WEND.  7,  8,  9,  10,  11. 


DEPOSITIONS. 

What  sufficient  evidence  of  absence  of  witness 
from  State  to  authorize  introduction  in  evidence  of 
deposition  taken  de  liene  eg*e. 

Quyon  v.  Lewis,  7  Wend.  26,  41 

A  commission  to  examine  witnesses  with  stay 
etc..  will  Issue  notwithstanding  application  is  not 
made  until  fourth  special  term  after  issue  joined. 

BeaUv.Dcii,  7  Wend.  51:1.  216 

On  a  motion  for  a  commission  to  examine  wit- 
nesses, an  affidavit  of  merits  is  necessary  only  when 
the  party  asks  for  a  stay  of  proceedings  until  the 
return  of  the  commission. 

Warner  v.  Harvey,  9  Wend .  444.  671 

Where  doubt  Is  cast  upon  bonafldes  of  application 
for  commission  to  examine  witnesses,  it  will  not  be 
granted  upon  the  common  affidavit; 

Roaerg  v.  Boatrt,  7  Wend.  514,  217 

But  will  be  granted  at  subsequent  term  on  prim  a 

fade  case  shown.    Idem.  217 

DESCENT. 

No  one  obliged  to  trace  his  descent  through  an 
alien  can  inherit  real  estate,  if  the  death  bf  the  own- 
er happened  previous  to  Jan.  1, 1830. 

Jackson  v.  Green,  7  Wend.  $M.  152 

Aff'd  Jackson  v.  FitzximinintK,  10  Wend.  9,   759 

The  descent  from  brother  to  brother  is  Immedi- 
ate, but  not  so  from  cousin  to  cousin.  Idem.  152 

The  fifth  canon  of  the  statute  of  1786,  regulating 
descents  does  not  confer  capacity  upon  alien  neph- 
ews and  nieces  to  inherit  land ;  its  only  effect  is  to 
alter  the  rule  of  descent  as  it  existed  at  the  common 
law.  Idem.  759 

DEVISE. 

See  LEGACY,  WILL,  ETC..  ETC. 

Where  devise  is  to  testator's  three  illegitimate  sons, 

"if  they  should  live  to  come  of  age.      Held,  that 

during  their  minority  property  went  to  heir-at-law. 

JacfcMm  V.  W'inne,  7  Wend.  47,  49 

The  words  "  failure  of  issue,"  "  dying  without  is- 
sue "  and  '•  dying  without  leaving  issue,"  mean  an 
indefinite  failure  of  issue,  and  an  executory  devise 
founded  upon  a  general  failure  of  issue  is  void. 

Paterson  r.  Ellis'  £JT'X,  11  Wend.  259,        1093 

But  where  there  is  an  additional  clause,  word  or 
circumstance  limiting  failure  of  issue  to  the  first 
taker,  the  technical  sense  will  not  be  adhered  to, 
but  intention  will  prevail.  Idem.  1093 

Intent  to  create  estate-tail :  being  in  contraven- 
tion of  settled  rules  of  law  must  yield.  Idem.  1O93 

DISCHARGE. 

Insolvent's  discharge  will  be  set  aside  as  fraudulent 
in  law,  where  insolvent,  in  contemplation  of  obtain- 
ing a  discharge,  confesses  Judgment  to  trustee  for 
benefit  of  all  his  creditors  without  preference,  on 
which  his  property  is  sold. 

In  re  Hunt,  7  Wend.  239,  118 

Discharge  under  Insolvent  Act  is  no  bar  to  action 
by  accommodation  indorser  for  money  paid  subse- 
quent to  discharge. 

Fnrdv.  Andreics,  9  Wend.  312,  624 

Provisions  of  Revised  Statutes  allowing  discharge 
to  be  pleaded  in  bar  to  such  action,  only  applit  -  to 
future  contracts  and  not  to  contracts  made  previ- 
ous to  the  statute  going  into  operation.  Idem.  624 

Debtor  proceeded  against  by  warrant  under  Act 
to  Abolish  Imprisonment  for  Debt,  and  to  Punish 
Fraudulent  Debtors,  cannot  be  committed,  but  Is 
entitled  to  be  discharged  upon  tendering  bond  that 
he  will  not  remove,  dispose  of  nor  conceal  his  prop- 
erty, although  officer  IK;  satisfied  that  defendant  is 
guilty  of  fraud  charged. 

Tninisi  n<i  r.  Mnrrell.  10  Wend.  577  963 

To  plea  of  discharge  under  Act  to  Abolish  Im- 
prisonment for  Delit  in  Certain  Cases,  a  replication 
that  the  moneys  claimed  were  not  due  or  contracted 
for,  previous  to  the  day  of  making  the  assignment, 
and  that  the  debts  were  contracted  alter  tli«  day,  is 
good. 

Rose  v.  BH008.  "  Wend.  70,  58 

A  defendant  who  has  obtained  a  discharge  as  an 
insolvent  debtor  since  judgment  airainst  him.  and 
who  is  arrested  on  aca.  8a.,  is  entitled  to  a  discharge 
from  arrest,  on  production  of  his  insolvent  dN- 
charge. 

Russell  t'.  Packard,  9  Wend.  431,  66ft 

On  a  motion  of  this  kind,  the  court  will  not  in- 
quire into  the  regularity  or  validity  of  the  discharge. 
Idem  666 
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Facts  authorizing  arrest  by  warrant  under  Statute 
to  Abolish  Imprisonment  for  Debt.will  not  be  heard 
in  opposition  to  motion  to  be  discharged  from  ar- 
rest by  capias  under  that  Act. 

Stoddard  v.  Coffin,  10  Wend.  602,  971 

DISCONTINUANCE. 

If  costs  on  discontinuance  by  plaintiff  are  not 
paid  when  taxed,  defendant  may  proceed  in  the  suit, 
notwithstanding  rule  for  discontinuance. 

James  v.  Delavan,  7  Wend.  511,  216 

DISCOVERY  AND  INSPECTION. 

Where  books,  etc.,  are  deposited  with  clerk  under 
order  made  on  application  of  adverse  party  seeking 
a  discovery,  they  may  be  withdrawn  after  remain- 
ing a  reasonable  time. 

Stow  v.  Belts,  7  Wend.  536,  224 

Rule  of  Supreme  Court  ordering  a  discovery  of 
books,  etc,,  is  a  substitute  for  ft  bill  of  discovery  in 
chancery ;  the  remedy  extends  to  all  evidence  of  a 
documentary  nature  relating  to  the  merits  of -a  suit 
whether  on  the  part  of  prosecution  or  defense. 

Town/Send  v.  Lawrence,  9  Wend.  458,  676 

Bill  of  discovery  on  allegation  of  usury  not  con- 
taining offer  to  pay  principal  or  sum  actually  lent, 
is  bad  on  its  face  and  demurrable. 

Livingston  v.  Harris,  11  Wend.  329,  1119 

DIVORCE. 

A  feme  covert  who  sues  for  separation  or  limited 
divorce,  must  file  ner  bill  by  procTuen  ami. 

Wood  v.  Wood,  8  Wend.  357,  396 

Where  bill  was  filed  by  a  feme  in  her  own  name,  it 
was  held  that  she  was  not  entitled  to  an  allowance 
from  her  husband  to  carry  on  the  suit.  Idem.  396 

DOWER. 

In  ejectment  for  dower  regularly  assigned  by  ad- 
measurers,  plaintiff  may  demand  the  specific  lands 
admeasured. 

Borst  v.  Griffin,  9  Wend.  307,  622 

But  where  an  undivided  third  part  is  demanded, 
and  verdict  for  specific  portion  assigned  is  rendered, 
court  will  permit  amendment  of  declaration. 

Idem.  622 

Widow  is  entitled  to  dower,  though  title  is  subject 
to  a  previous  estate  in  dower  assigned  in  the  prem- 
ises to  the  widow  of  her  husband's  father.  Her 
right  is  to  one  third  of  the  two  thirds  remaining. 

Bear  v.  Snyder,  11  Wend.  592,  1213 

In  action  of  ejectment  to  recover  dower,  widow 

is  not  bound  to  prove  ouster  or  denial  of  her  right. 

Fates  v.  Paddock,  10  Wend.  528,  946 

The  dower  to  which  widow  is  entitled,  in  lands 

aliened  by  husband  during  coverture,  is  one  third 

of  the  value  at  the  time  or  alienation. 

Walker  v.  Schuyler,  10  Wend.  480,  93O 

Widow  cannot  convey  interest  in  land  before  dow- 
er assigned. 

Siyfar  v.  Van  Riper,  10  Wend.  414,  905 

In  proceedings  for  the  admeasurement  of  dower, 
if  one  of  admeasurers  dies  before  execution  of  his 
trust,  vacancy  may  be  supplied  by  a  new  appoint- 
ment made  by  the  surrogate  at  the  time. 

<i<ile  v.  Edsall,  8  Wend.  460,  432 

Infant,  whether  barred  of  dower  by  jointure  set- 
tled upon  her  before  marriage  in  lieu  of  dower,  see 
McCartee  v.  Teller,  8  Wend.  267,  364 

Drury  v.  Drury,  8  Wend.  297,  n.  375 


EJECTMENT. 

\\~heredefendant  produces  no  written  title,  but 
relies  on  possession  with  assertion  of  title,  he  can  re- 
tain only  so  much  as  he  has  under  actual  improve- 
ment and  has  been  in  possession  of,  20  years. 

Jactefm  v.  Warford,  7  Wend.  62,  55 

In  ejectment  several  defendants  may  be  joined  in 

one  suit,  where  plaintiff's  title  in  relation  to  all  is 

the  same,  although  their  possession  is  several  and 

not  joint,  and  several  Judgments  may  be  entered. 

Jackson  v.  Andrews,  7  Wend.  152.  87 

It  Is  only  in  the  case  of  a  resulting  trust  that  the 
estate  of  cestui  tjue  trust,  can  be  set  up  to  bar  recov- 
ery by  a  person  having  the  legal  title. 

Jackaonv.  Leugctt,  7  Wend.  377,  167 

Conveyance  by  lessor  in  ejectment  after  suit 
brought,  to  third  persons  in  trust,  is  no  bar  to  a  re- 
covery in  his  name.  Idem.  167 

One  in  possession  recognizing  claimant's  title  and 
agreeing  to  purchase,  may  subsequently  deny  such 
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title,  set  up  title  in  himself  and  show  that  his  ac- 
knowledgment was  produced  by  imposition  or 
made  under  misapprehension  of  his  rights. 

Jackson  v.  Spear,  7  Wend.  401,  176 

One  entering  into  possession  under  agreement  to 
purchase,  cannot  dispute  the  title  of  him  under 
whom  he  entered,  until  after  surrender  of  posses- 
sion. Idem.  i 76 

In  ejectment  where  the  defense  of  adverse  pos- 
session at  time  of  conveyance  to  grantee  is  antici- 
pated, both  grantor  and  grantee's  names  may  be  in- 
serted as  claimants. 

Elly  v.  Ballantine,  7  Wend.  470,  2O1 

In  ejectment  by  landlord  for  non-payment  of 
rent,  the  affidavit  required  by  statute  may  be  filed 
without  motion  in  court. 

Livingston  v.  Conner,  7  Wend.  521,  219 

In  ejectment  by  the  people,  proof  that  premises 
claimed  were  vacant  and  unoccupied  within  period 
necessary  to  be  shown  to  establish  an  adverse  pos- 
session against  the  people,  is  prima  facie  sufficient  to 
entitle  plaintiff  to  recover. 

Wendell  v.  Jackson,  8  Wend.  183,  334 

Adverse  possession  for  20  years  will  sustain  eject- 
ment against  one  who  has  entered  under  true  title. 
Jackson  v.  Oltz,  8  Wend.  440,  425 

Where  plaintiff  derived  title  from  deed  from  one 
of  defendants,  the  latter  is  estopped  to  show  that 
such  deed  conveyed  no  interest,  nor  can  defendants 
avail  themselves  of  variance  between  judgment  and 
execution.  • 

Swanv.  Saddlemire,  8  Wend.  676,  51O 

In  ejectment,  by  landlord  against  tenant,  for  ar- 
rears of  rent,  admission  by  tenant  at  time  of  service 
of  declaration,  that  there  was  not  enough  property 
on  premises  liable  to  distress  to  countervail  arrears 
of  rent,  is  conclusive. 

Trustees,  etc.  v.  Williams,  9  Wend.  147,         564 

A  defendant  in  ejectment  is  not  debarred  by  his 
forcible  entry  from  showing  title  in  himself. 

Jackson  v.  Farmer,  9  Wend  201,  584 

Plaintiff  claiming  premises  in  fee  is  entitled  tore- 
cover,  although  he  only  show  title  by  possession. 
Day  v.  Alverson,  9  Wend.  223,  591 

Where  plaintiff  claims  under  mortgage  as  for- 
feited, a  special  verdict  finding  the  existence  of  the 
mortgage  and  that  by  its  terms,  day  of  payment  was 
past  at  commencement  of  suit,  will  entitle  him  to 
recover. 

Rogers  v.  Eagle  F.  Ins.  Co.,  9  Wend.  611,      731 

Where  defendant,  holding  as  tenant  in  common, 
denies  plaintiff's  title  when  possession  is  demanded, 
it  amounts  to  an  ouster,  and  plaintiff  is  entitled  to 
recover. 

Siglar  v.  Van  Riper,  10  Wend.  414,  9O5 

Title  must  be  averred  as  of  a  day  subsequent  to 
its  accruing,  and  ouster  must  be  averred  as  of  a  day 
subsequent  to  title.  Proof  of  right  to  possession  at 
time  of  commencement  of  suit,  is  sufficient. 

Idem.  9O5 

Commissioner  in  action  of  ejectment  has  power 
to  make  order  compelling  production  of  power  of 
attorney. 

Harris  v.  Mason,  10  Wend.  568  960 

Proceeding  in  ejectment  will  be  set  aside,  in  case 
of  manifest  irregularity  where  there  are  no  laches 
on  part  of  defendant.  Idem.  96O 

Where  plaintiff  in  ejectment,  after  delivery  of 
possession  upon  hob.  fac.  poss.,  is  ousted  by  one 
claiming  under  defendant's  title,  new  writ  of  hob. 
fac,  poss.  may  issue  though  before  old  writ  is  re- 
turned and  filed. 

Jackson  v.  Hawley,  11  Wend.  182  1O64 

ELECTION  OF  OFFICERS. 

Ballots  containing  more  names  than  the  number 
of  officers  of  certain  kind  to  be  elected,  will  be  re- 
jected. 

People  v.  Loomis,  8  Wend.  396,  4O9 

EMBEZZLEMENT. 

Stage  driver  intrusted  by  his  employers  to  carry 
money,  is  a  servant  who  has  obtained  property  by 
virtue  of  his  employment,  within  meaning  of  Act 
making  embezzlement  of  property  punishable  as  a 
misdemeanor. 

People  v.  Sherman,  10  Wend.  298,  864 

EQUITY. 

•Under  general  prayer,  complainant  is  entitled  to 
any  relief  which  is  consistent  with  the  case  made, 
even  though  inconsistent  with  specific  relief  prayed 
for. 

Bailey  v.  Burton,  8  Wend.  339,  389 

WEND.  7,  8,  9,  10,  11. 
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Equity  will  interpose  to  prevent  the  diversion  of 
a  fund  created  by  a  religious  society  for  education 
•of  children  in  the  faith  of  the  society. 

/•VM  r.  l<'i,-lil,  '.I  Wend.  394.  653 

Court  of  law  will  not  interfere  if  the  fund  remains 
in  the  control  of  agents  duly  appointed. 

lili-in.  653 

K'liiity  will  remove  fraudulent  or  inequitable  ob- 
structions to  the  satisfaction  of  a  judgment  by  exe- 
riitinii.  but  bill  must  distinctly  allege  that  there  is 
real  estate  subject  to  judgment,  or  personal  proper- 
ty liable  to  execution. 

.1  /<•  Klioatn  v.  Willis,  9  Wend .  548,  7O8 

To  entitle  such  party  to  the  aid  of  equity  he  must 
show  that,  execution  was  issued  and  returned  nulla 
IIUIHI.  iili'in.  708 

1  >ee<l  fraudulently  obtained  is  not  the  foundation 
of  an  adverse  possession  so  as  to  avoid  subsequent 
conveyance,  and  on  bill  filed  by  subsequent  pur- 
chaser alleging  such  fraudulent  deed,  demurrer 
thereto  relying  upon  possession  thereunder  was 
overruled,  and  defendant  decreed  to  answer. 

l.iriiui*t»n  v.  Peril  Iron  C<>.  9  Wend.  511,      695 

Creditor  is  not  entitled  to  decree  of  account 
against  trustee  where  his  bill  is  framed  with  the 
single  view  of  setting  aside  the  deed  of  assignment 
under  which  trustee  holds,  and  of  obtaining  satis- 
faction of  his  judgment 

i  'unningham  v.  Freeborn,  11  Wend.  240,     1O86 

ERROR. 

See  APPEAL. 

Omission  of  addition  junior  to  name  in  writ  of  er- 
ror, is  no  cause  for  quashing  it. 

Fleet  v.  You  mi*.  II  \Vend.522,  1188 

If  error  in  fact  not  assignable,  be  assigned,  plea 
of  iii,  nidlo  eat  erratum  is  no  confession  to  it,  but  op- 
erates as  a  demurrer,  otherwise,  if  error  in  fact  be 
well  assigned. 

.\fiMHly  ('•  Vreeland.  7  Wend.  55,  52 

Whore  error  in  law  and  error  in  fact  are  assigned 
together  in  one  assignment  of  errors,  the  assign- 
ment is  bad  for  duplicity,  but  advantage  can  be 
taken  of  such  fault  only  by  special  demurrer. 

liiun.  52 

Error  does  not  lie  upon  refusal  of  Supreme  Court 
to  set  aside  decision  of  trustees  under  statute  rela- 
tive to  absconding  debtors.upon  allegation  of  error 
in  adjustment  of  demands  due  the  creditors  of  the 
absconding  debtor. 

In  re  Negm,  10  Wend.  34,  767 

It  cannot  be  assigned  for  error  that  record  of 
judgment  in  C.  P.  is  signed  by  judge  not  authorized 
by  law  to  sign  it,  the  remedy  of  party  in  such  case 
is  by  motion. 

.V.»*o/  '••  Vreeland,  9  Wend.  135,  556 

On  error  to  Supreme  Court  it  is  no  answer  to  er- 
ror assigned,  that  point  relied  on  for  error  was  not 
presented  to  and  passed  upon  by  court  below,  such 
objection  is  peculiar  to  court  of  dernier  resort  in 
this  State. 

Pike  v.  Gandall,  9  Wend.  149.  565 

Statute  of  Limitation  as  to  writ  of  error,  sued  out 
after  two  years,  commences  running  from  time  of 
entry  of  rule  for  judgment  and  not  from  time  of 
filing  of  record. 

Fleet  v.  Youngs,  11  Wend.  522,  1188 

Remedy  where  writ  is  sued  out  after  expiration 
of  two  years  is  by  plea,  not  by  motion  to  quash. 
Exceptions  see  Idem,  1188 

The  finding  of  facts  on  consent  of  parties  whether 
by  jury  or  judge,  cannot  be  reviewed  on  error,  and 
error  as  to  whether  facts  found  by  judge  or  Jury 
will  not  be  amended. 

PeUetff.au  v.  Jackson,  7  Wend.  471,  2O2 

Defects  in  pleadings  which  could  not  have  been 
taken  advantage  of  by  demurrer,  will  not  be  con- 
sidered as  amended  upon  writ  of  error,  nor  will  de- 
fects be  supplied,  if  the  effect  be  to  alter  the  issue 
between  the  parties  or  the  trial  consequent  there- 
on. 

Reed  v.  Drake,  7  Wend.  345  156 

Where  referees  make  special  report  to  S.  C.,  set- 
ting out  testimony,  etc.,  on  which  their  report  is 
confirmed,  certifying  balance  due  to  plaintiff  on  ap- 
plication to  set  report  aside  as  not  warranted  by  the 
testimony.  Court  of  Errors  will  not,  on  writ  of  er- 
ror, review  conclusions  of  referees  and  Supreme 
Court  upon  the  evidence  in  the  case. 

Fetter  v.  Heath,  11  Wend.  477.  1178 

Suing  out  of  writ  of  error  does  not  excuse  officer, 
to  whom  execution  is  issued,  from  proceeding,  un- 
less ball  is  duly  put  in. 

People  v.  Allen,  9  Wend.  284.  592 

Error  sued  out  against  good  faith  will  be  quashed. 
Ames  v.  Webber,  11  Wend.  188,  1O66 

WEND.  7,  8,  9,  10,  11. 


ESCAPE. 

Forged  satisfaction  piece  is  no  defense  to  sheriff 
in  action  of  escape  unless  entered  on  the  judgment 
roll;  an  entry  on  the  docket  of  judgment  will  not  be 
equivalent  thereto. 

Lotmilx  r.  Itemsen,  7  Wend.  35.  45 

romiiicneeinenl  ,,|  suit  airaiicsl  .>lieritr  f,,r  .-rape 
determines  plaintiff's  eleetion  and  prisoner  may  de- 
part jail  liberties. 

Unnvn  v.  Littlefield,  7  Wend.  454,  195 

Statute  limiting  suits  against  sheriffs  for  escapes 

of  persons  imprisoned  on  civil  process,  to  one  year, 

applies  as  well  to  escapes  after  arrest  and  before 

commitment,  as  to  escapes  after  commitment. 

Roe  v.  Deakea,  7  Wend.  459,  197 

In  debt  against  sheriff  for  an  escape,  averment 

that  sheriff  arrested  the  party  and  had  and  detained 

him  in  custody  is  equivalent  to  averment  that  he 

was  committed  to  jail. 

Ames  v.  Webber,  8  Wend.  545,  463 

Previous  arrest  for  same  cause  and  discharge  by 
plaintiff's  consent  cannot  be  pleaded  in  defense. 

I'!- in.  463 

Creditor  who  induces  prisoner  off  the  limits  on 

Sunday,  to  remain  until  Monday  in  order  to  fix 

sheriff  for  an  escape  cannot  maintain  action  for 

such  escape. 

Van  Wnrmer  v.  Van  Voast,  10  Wend.  358,    884 
Assent  of  officer  to  escape  does  not  affect  plaint- 
iff's rights,  and  even  the  officer  may  retake,  if  pro- 
cess be  mesne. 

Arnold  v.  Sleeves,  10  Wend.  514,  941 

One  who  has  given  security  on  adjournment  to 
appear  and  answer,  and  who  is  subsequently  arrest- 
ed in  another  cause  may  be  brought  before  the  jus- 
tice on  haJjeas  corpus  to  save  his  surety  from  liabil- 
ity and  the  sheriff  is  not  liable  to  an  escape. 

Murtinr.  Won,  I,  ~  Wend.  132,  8O 

Bringing  of  suit  against  sheriff  for  voluntary  es- 
cape is  bar  to  action  for  subsequent  escape. 

Brown  v.  Littlefleld.  11  Wend.  467,  1 168 

ESCROW. 

Where  deed  is  executed  by  one  party  as  consider- 
ation for  note  made  by  the  other,  both  of  which  are 
delivered  to  a  third  until  parties  shall  agree  to  have 
them  exchanged:  held,  delivery  was  conditional 
and  grantor  cannot  maintain  suit  on  note. 

Clark  v.  Oifford,  10  Wend.  310,  868 

The  term  escrow  need  not  be  used;  effect  will  be 
given  to  intention  of  parties  unless  phraseology 
employed  by  parties  renders  it  impracticable. 

Idem.  868 

ESTOPPEL. 

Recitals  in  deeds  estop  parties  and  privies. 

Jackson  v.  Parkhurst,  9  Wend.  209,  586 

After  verdict  defendant  cannot  object  that  sub- 
ject-matter of  suit  was  partnership  transaction. 

Chandler  v.  Rossiter,  10  Wend.  488,  932 

By  tmto-mipCfcti  contract,  made  with  wifeduring 
jnfancy.she  was  to  have  annuity  during  widowhood 
in  lieu  of  dower.  On  husband's  death,  executors  on 
assumption  of  invalidity  of  marriage  articles,  paid 
to  widow  the  profits  on  a  dower  interest  for  three 
years  and  otherwise  acknowledged  her  right  there- 
to. Held,  they  were  estopped  from  thereafter 
questioning  her  right  to  dower. 

McCartee  v.  Teller,  8  Wend.  287  364 

Estoppel  f  n  pate  to  be  effectual  must  be  recipro- 
cal and  binding  on  both  parties. 

WeUand  Canal    Co.    v.    Hathaway,  8 

Wend.  480,  439 

One  who  has  contracted  with  an  association  and 
given  receipt  in  its  name,  may  deny  its  corporate 
existence.  Idem.  439 

Lessee  of  a  farm  who  fixes  a  boundary  between 
himself  and  his  neighbor  is  so  far  estopped  to  show 
that  it  was  incorrectly  settled,  tlmt  he  cannot  main- 
tain trespass  against  his  neighbor  for  carrying  away 
crops  put  in  by  him. 

Dewejf  v.  BordweU,  9  Wend.  65,  635 

Party  in  possession  of  land  claiming  under  war- 
ranty deed  from  stranger,  is  estopped  from  saying 
that  he  holds  as  tenant  in  common  with  plaintiff. 

Sivlar  r.  V'an  Riper,  10  Wend.  414,  9O5 

Whore  party  loses  one  of  two  farms  in  ejectment 
and  is  subsequently  sued  for  trespass  thereon,  be  is 
not  estopped  to  show  that  locwt  in  QUO  is  a  part  of 
the  farm  retained  by  him,  when  no  metes  and 
bounds  were  ipeotfleafn  ejectment  suit. 

1^  iff  a  V.  lt"i 'hi;-U.  9  Wend.  65,  535 

Plaintiff  who  gives  evidence  upon  merits,  after  de- 
cision in  his  favor  on  issue  of  fact  on  plea  of  abate- 
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ment  in  Justices'  Court,  is  estopped  to  say  he  is  enti- 
tled to  judgment  on  decision  on  plea  in  abatement. 
Col.  Take.  Road  v.  Haywood,  10  Wend.  422,  908 
Indorser  held  estopped  from  alleging  want  of  de- 
mand and  notice,  by  promise  made  by  him  before 
note  was  payable. 

Leonard  v.  Gary,  10  Wend.  504,  938 

One  releasing-  interest  in  premises  is  not  estopped 
from  setting  up  after  acquired  title. 

Pelletreau  v.  Jackson,  11  Wend.  110,  1O39 

Estoppel  cannot  be  created  by  parol  evidence  help- 
ing out  a  record. 

Wood  v.  Jackson,  8  Wend.  9,  873 

EVIDENCE. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS, 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 

WRITING  OR  RECORD. 

(5)  PROCEEDINGS  AND  RECORDS  IN^  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 
An  attachment  against  a  steamboat  by  a  creditor 
of  the  owner  will  be  presumed  to  have  been  issued 
in  conformity  to  laws  of  place  where  it  was  exe- 
cuted. 

Stamford  S.  B.  Co.  v.  Gibbons,  9  Wend. 

327  689 

Where  warrant  for  collection  of  tax  is  signed  by 

two  trustees  of  school  district,  the  presence  of  a 

third  trustee  at  the  issuing  thereof  will  be  presumed 

until  the  contrary  be  shown. 

McCoy  v.  Curtice,  9  Wend.  17,  517 

Evidence  of  usage  of  warranty  implied  in  sale  of 
particular  description  of  goods  is  inadmissible  to 
control  general  rules  of  law. 

Furnisx  v.  Hone,  8  Wend.  247,  357 

The  only  effect  of  refusal  to  produce  books  after 
notice  is,  that  parol  evidence  of  their  contents  may 
be  given,  and  if  it  is  vague  or  uncertain  every  legal 
intendment  and  presumption  is  against  party  failing 
to  produce  books. 

L.  &  F.  Ins.  Co.  v.  Mech.  F.  Ins.  Co.,  7 

Wend.  31,  43 

Party's  books  of  account  are  inadmissible  in  his 
favor  unless  supported  by  proof  aliunde. 

People  v.  Genung,  11  Wend.  18,  1006 

When  cumulative.    See, 

People  v.  Super.  Ct.  of  N.  T.,  10  Wend. 

285,  859 

Official  acts  and  general  reputation  admissible  as 
evidence  of  official  character. 

Dean  v.  Grullcy,  10  Wend.  254,  848 

A  court  will  not  consider  that  done  which  had  it 
been  done,  the  court  would  have  set  aside  on  appli- 
cation on  grounds  of  fraud. 

Lownds  v.  Remsen,  7  Wend.  35,  45 

After  verdict,  court  will  presume  proof  of  facts 
alleged  or  inferable  from  allegations  in  declaration, 
but  no  such  presumption  arises  where  plaintiff  to- 
tally fails  to  state  a  good  title  or  cause  of  action. 
Addington  v.  Allen,  11  Wend.  374,  1135 

Rev'g,  Allen  v.  Addington,  1  Wend.  9,         35 
Presumption  as  to  time  of  indorsement  of  note  is 
that  it  was  antecedent  to  payment,  and  in  suit  by 
indorsee  it  lies  with  the  defendant  to  prove  the  con- 
trary. 

Pinkerton  v.  Bailey,  8  Wend.  600,  483 

Acts  of  Corporations  are  presumed  lawful. 

Wittmarth  v.  Crawford,  10  Wend.  341,  879 
Orders  for  goods  in  hands  of  drawee  are  prlrna  fa- 
cie evidence  of  goods  sold  to  drawer  and  delivered 
to  payee  at  his  request,  but  orders  for  money  are 
presumed  to  be  on  funds  of  drawer  in  drawee's 
hands. 

Alvord  v.  Baker,  «  Wend.  323,  688 

Where  one  party  having  a  demand  against  another 
pays  him  a  sum  of  money  and  takes  a  receipt  in  full 
of  all  accounts,  in  absence  of  explanation,  jury  are 
warranted  in  presumption  that  accounts  on  both 
sides  arc  settled.  Idem.  628 

Evidence  that  certain  individuals  are  generally  re- 
puted to  be,  and  have  acted  as  trustees  and  collector 
of  a  common  school  district  is  prima  facie  evidence 
to  establish  official  character. 

McCoy  v.  Curtice,  9  Wend.  17,  517 

The  mere  admission  of  a  party  that  he  presumed 

bond  was  not  <li-li\ -crrd  on  tt  certain  day  to  him, will 

not  rebut  legal  presumption  that  bond  wasdelivered 

and  accepted  on  day  of  its  date. 

Set/mourv.  Van  Sh/ii,.  s  U'end.  403,  412 

Note  referred  to  in  defeasance  to  deed  as  specify- 
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ing  amount  of  indebtedness,  will  be  presumed  to  be 
an  unsealed  note  unless  the  contrary  appear. 

Jackson  v.  Sackett,  7  Wend.  94,  66 

The  fact  of  an  unsealed  note  being  recognized  by 
an  instrument  under  seal  does  not  change  its  char- 
acter and  give  it  the  effect  of  a  sealed  instrument. 
Idem.  66- 

In  case  of  collectors  and  trustees  of  school  dis- 
trict, general  reputation  of  their  being  such  officers 
and  proof  of  their  acting  as  such,  is  prima  facie  suf- 
ficient. 

Ring  v.  Grout,  7  Wend.  341,  155- 

Evidence  that  a  majority  of  inhabitants  say  that 
such  persons  are  not  such  officers,  Is  inadmissible. 

Idem.  155- 

Law  presumes  vendor  of  lots,  sold  in  conformity 
to  city  map,  obtained  enhanced  value  therefor  and 
impliedly  grants  privilege  of  streets  etc.,  to  pur- 
chaser, and  parol  evidence  is  inadmissible  to  contra- 
dict such  presumption. 

Wyman  v.  Mayor,  etc.,  of  N.Y.,  11  Wend. 

486,  1175- 

Conveyance  by  trustee  will  be  presumed  28  years 
after  creation  of  the  trust. 

Jackson  v.  Brooks,  8  Wend.  426,  42O- 

Where  party  has  legal  right  to  enter  into  posses- 
sion of  land  and  does  in  fact  enter,  the  law  presumes- 
that  he  entered  under  such  right  and  not  as  a  tres- 
passer. 

Benson  v.  Bottes,  8  Wend.  175,  332 

Presumption  of  payment  arising:  from  lapse  of 
time,  is  evidence  to  the  jury  from  which  they  may 
draw  the  inference  that  debt  has  been  paid  ;  when 
entirely  unexplained,  jury  are  bound  to  draw  that 
conclusion,  and  all  circumstances  repelling  the  pre- 
sumption are  to  be  left  to  them. 

Jackson  v.  Sackett,  7  Wend.  94  66 

Presumption  of  conveyance  to  occupant  in  pos- 
session for  35  years  claiming  lands  as  his  own  and  in 
possession  of  original  letters  patent,  see, 

Jackson  v.  Warford,  7  Wend.  62,  5& 

Mortgage  presumed  paid  after  lapse  of  36  years. 

PeUetreau  v.  Jackson,  11  Wend.  110,  1O3» 

What  was  formerly  considered  as  conclusive  evi- 
dence of  fraud  is  now  but  prima  facie  evidence 
to  be  submitted  to  and  passed  upon  by  the  jury. 

Jackson  v.  Timmermaii,  7  Wend.  436,         189 
Possession  remaining  in  vendor,  is  prima  facie 
fraudulent  as  against  subsequent  j  udgment  creditor 
of  vendor. 

Collins  v.  Brush,  9  Wend.  198,  583 

Our  courts  do  not  take  judicial  cognizance  of  laws 
of  other  States  at  variance  with  the  common  law. 

Holmes  v.  Broughton,  10  Wend.  75,  783 

The  presumption  of  law  is,  that  a  will  proved  to 

have  had  existence  in  testator's  lifetime  and  not 

found  at  his  death  was  destroyed  animo  revocandi; 

but  party  seeking  to  establish  such  will  may  repel 

such  presumption" and  show  that  it  was  improperly 

destroyed  and  then  give  evidence  of  its  contents. 

IdUy  v.  Bowen,  11  Wend.  227,  1081 

(2)  DOCUMENTARY. 

Map  of  proposed  route  of  turnpike  company's 
road  is  but  evidence  of  the  route  and  should  be  re- 
ceived as  testimony  whenever  made. 

Estes  v.  Kelsey,  8  Wend.  555,  466 

Record  is  not  conclusive  when  offered  as  evidence 
to  prove  a  fact. 

Wood  v.  Jackson,  8  Wend.  9,  873 

Former  verdict  as  an  estoppel  is  waived  if  not 
pleaded  in  bar  or  in  answer  to  plea. 

Idem.  873 

Note,  though  referred  to  in  an  instrument  pro- 
duced by  opposite  party,  cannot  be  read  in  evidence 
without  production  of  subscribing  witnesses,  or  ac- 
counting for  their  absence. 

Jackson  v.  Sackett,  7  Wend.  94,  66 

Where  witnesses  to  ancient  writings  are  dead  and 
such  a  time  has  elapsed  since  the  execution  of  the 
instruments  that  none  could  be  presumed  to  be  liv- 
ing who  could  testify  to  the  handwriting,  evidence 
of  verification  by  comparison  with  ancient  writings 
is  admissible. 

Jackson  v.  Brooks,  8  Wend.  426,  42O 

A  will  more  than  30  years  old,  and  possession  of 

lands  held  in  conformity  to  it  for  that  length  of 

time  may  be  read  in  evidence  without  proof  of  its 

execution. 

Fttherly  v.  Waggoner,  11  Wend.  5!K»,  1815 

Recitals  in  bond  that  obligee  has  sold  and  conveyed 
etc.,  are  not  evidence  of  such  sale  where  it  is  not 
shown  that  bond  was  ever  in  possession  of  obligee. 
Jackxon  v.  Brookn,  8  Wend.  426,  48O 

Proof  of  handwriting  of  subscribing  witness  and 
of  grantor  after  many  years,  held  sufficient.    See, 
Jackson  v.  Chamberlain,  8  Wend.  620          491 
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Exemplification  of  TJ.  8.  letters  patent  for  im- 
provement in  machinery,  and  a  specification  ac- 
companying the  same  certified  by  the  Secretary  of 
State*  under  seal,  is  admissible  in  evidence  and  in 
such  case  drawing  referred  to  in  specification  need 
not  be  exemplified. 

l'fi-1;  c.  Farrington,  9  Wend.  44  528 

To  justify  evidence  of  handwriting  of  a  party  it 
is  necessary  not  only  to  show  that  subscribing  wit- 
ness cannot  be  found  on  diligent  inquiry,  but  a  l>/nin 
jide  attempt  should  be  made  to  prove  handwriting 
of  witness. 

Pelletreau  v.  Jackson,  11  Wend.  110,          1O39 

A  sealed  instrument  attested  by  subscribing  wit- 
ness, mav  be  proved  by  proving  handwriting  of 
witness  if  his  absence  be  accounted  for.  If  big  hand- 
writ  ing  eannot  be  proved,  which  is  presumed  from 
an  ineffectual  effort  to  prove  it  by  witness'  brother, 
instrument  may  be  proved  by  proving  handwriting 
of  the  party. 

M'l'hi  rsoii  v.  Rathltone,  11  Wend.  96,         1O34 

Ancient  lease,  when  admissible  in  evidence  with- 
out proof  of  execution.  See, 

Hewlett  v.  Cock,  7  Wend.  371.  165 

In  proof  of  deed  by  subscribing  witness  he  must 
state  that  he  knows*  the  grantor  or  proof  is  insuf- 
ficient. 

Jackson  v.  Gould,  7  Wend.  364,  163 

(3)  ADMISSIONS  AND  DECLARATIONS. 
The  declarations  of  one  of  several  partners  Is  only 
admissible  to  prove  partnership  against  one  making 
them. 

XcPhemon  v.  Rathbone,  7  Wend.  216,          11O 
Admissions  of  one  of  several  grantors  as  to  con- 
tents of  deed,  admissible  after  loss  or  destruction 
proved. 

Jackson  ».  Vail,  7  Wend.  125,  78 

Admission  of  one  of  two  payees  of  note,  of  trans- 
fer of  his  interest  to  other  payee,  is  competent  evi- 
dence to  devest  him  of  all  control  over  it,  where  ad- 
mission is  made  on  settlement  between  parties  in 
reference  to  transactions  of  which  note  formed 
a  part. 

Kimhatt  v.  Huntlngton,  10  Wend.  675,          997 
Agent's  admissions  made  subsequent  to  time  of 
making  contract  in  reference  to  its  subject-matter, 
arc  inadmissible. 

Ilul'hard  v.  Elmer,  7  Wend.  446,  192 

The  admissions  of  agent  not  acting  within  scope 
of  his  authority,  are  inadmissible.  The  agent  must 
be  called  to  testify. 

W<  l,h  v.  Alexander,  7  Wend.  281,  133 

An  account  stated  and  an  unqualified  admission 
of  liability  made  by  a  party  when  called  on  for  a 
settlement,  is  not  within  the  rule  that  admissions 
by  a  party  during  treaty  of  compromise,  shall  not. 
be  given  In  evidence. 

}f>i<le  v.  Stftne,  7  Wend.  354,  159 

Evidence  of  recognition  by  grantee  of  parol  lease, 
is  admissible  in  covenant  for  bnsach  of  warrantv. 

Rickert  v.  Snyder,  9  Wend.  416.  661 

In  action  by  assignee  on  note  payable  to  A  B  or 
bearer,  admissions  and  declarations  of  payee  in  dis- 
charge of  drawer,  are  inadmissible ;  payee  himself 
should  be  produced. 

Whitakcr  v.  Brown,  8  Wend.  490.  443 

Admissions  of  a  party  are  competent  only  where 

parol  evidence  of  the  fact  sought  to  be  shown  by 

such  admissions,  would  be  competent,  so  evidence 

resting  in  records  cannot  be  supplied  by  proof  of 

admissions  of  party  sought  to  be  affected  thereby. 

Willand   Ctinal  Co.  v.   Hathaway,  8 

Wend.  480,  439 

Declarations  of  grantor  on  delivering  deed  to  third 

persons,  are  but  matters  of  evidence  to  be  weighed 

with  other  circumstances  on  question  whether  de- 

liverv  was  absolute  or  conditional. 

Clark  v.  Glfford,  10  Wend.  310,  868 

Evidence  of  admissions  by  a  party  that  he  author- 
ized another  to  give  a  note  to  a  third  porson  for  a 
specified  sum,  does  not  warrant  the  reading  in  evi- 
dence of  a  note  corresponding  with  the  note  thus 
authorized  to  be  made,  without  proof  of  its  having 
been  duly  made. 

Minard  v.  Mead.  7  Wend.  68.  67 

Declarations  of  surveyor  made  shortly  after  sur- 
vey, are  admissible  in  evidence  as  to  line  adopted  aa 
basis  of  survey. 

DnwUk  r.  Barnum,  10  Wend.  104.  794 

Admissions  of  father  and  mother  as  to  existence 
and  loss  of  will  alleged  to  Imv.-  i«-.-n  •  -\.-« -uted  by 
grandfather  of  plaintiff  in  ejectment,  are  compe- 
tent. 

Fetherlyv.  Waggoner,  11  Wend. 599,  1215 

Parol  declarations  of  landlord  while  in  possession. 
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are  admissible  to  show  that  deed  held  by  him  is  void, 
and  plaintiff  is  not  bound  to  call  landlord  as  a  wit- 
ness. 

Jackson  v.  Mj/ers,  11  Wend.  533,  1192 

Evidence  of  admission  by  deceased  payee  that 

note  was  accommodation  note  and  so  usurious  in 

hands  of  indorsee  who  discounted  it  at  usurious  rate, 

is  inadmissible. 

Kent  v.  Walton,  7  Wend.  256,  1 24 

If  the  admissions  of  a  party  can  be  shown  to  sup- 
port the  charge  of  payment  to  one  as  agent,  it  is  not 
necessary  to  produce  the  agent  to  show  his  author- 
ity. 

Doyle  v.  St.  James  Ch.,  7  Wend.  178,  97 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 

WRITING  OH  RECORD. 

Where  return  to  process  is  regular  on  its  face, 
want  of  service  cannot  be  given  in  evidence  in  ac- 
tion to  recover  property  sold  on  execution  on  judg- 
ment in  such  action. 

Cane  v.  Redfield,  7  Wend.  398,  1 75 

Recitals  in  sheriff's  deed  cannot  be  contradicted 
by  parol  evidence  in  collateral  action. 

Jackson  v.  Huberts,  7  Wend.  83,  ^68 

Where  justice's  docket  is  in  evidence  under  plea 
of  former  action,  parol  evidence  to  contradict  It  is 
inadmissible. 

Uri  nt  nail  v.  Foster,  7  Wend.  103.  7O 

Parol  evidence  may  be  given  of  the  existence, 
contents  and  surrender  or  cancellation  of  a  power 
of  attorney  authorizing  a  sale  of  lands  and  under 
which  it  was,  in  fact,  sold,  and  such  evidence  may 
consist  of  admissions  of  the  constituent. 

Jackson  v.  Lirin<.i.it<m,  7  Wend.  136,  82 

Parol  evidence  that  the  intent  of  parties  was  that 
conveyance  absolute  on  its  face  but  taken  with  si- 
multaneous agreement,  was  to  be  construed  as  a 
mortgage,  should  be  considered  as  an  absolute  sale, 
was  held  inadmissible. 

Palmer  v.  Gurni<e)/,  7  Wend.  248,  121 

Parol  evidence  is  inadmissible  to  contradict  re- 
citals in  sheriff's  deed,  as  that  sale  of  several  par- 
cels in  deed  reciting  sale  by  virtue  of  several  execu- 
tions, was  made  under  only  one  execution. 

JfUktonv.  Itohert'x  /•;.*:';••>,  ll  Wend.  4*J,  1152 
Where  damages  for  widening  street  were  allowed 
to  both  the  owner  and  lessee,  in  action  by  the  latter 
against  the  former,  parol  evidence  to  show  that 
part  of  allowance  to  the  owners  was  for  benefit  of 
lessee,  is  inadmissible. 

Turner  r.  Williams,  10  Wend.  139,  807 

Parol  evidence  is  admissible  to  show  that  assign- 
ment of  mortgage,  absolute  in  its  terms,  is  a  mere 
security  for  performance  of  a  contract. 

Gilchrist  v.  Cunningham,  8  Wend.  641,         498 

Evidence  of  local  custom  that  a  lease  of  premises 

from  first  day  of  May  in  one  year  to  the  first  day  of 

May  in  the  succeeding  year,  expires  at  noon  of  the 

last  day.  is  admissible. 

Wilcox  v.  Wood,  9  Wend.  346,  636 

Where  policy  of  insurance  was  executed  In  blank 

thus :  "  A.  B.  on  account  of do make 

insurance,"  etc.  Held  parol  evidence  of  under- 
standing of  merchants  as  to  const  ruction  and  mean- 
ing of  policy,  was  inadmissible,  but  contra  as  to  ev- 
idence of  persons  intended  to  be  insured. 

Turin  r  r.  Iliin-i>irt,  s  \Vend.l44,  321 

Recitals  in  deeds  estop  parties  and  privies. 

Jackson  r.  Parkhurxt,  !>  Wend.  209,  686 

Parol  evidence  that  a  deed  absolute  in  its  terms  is, 
in  fact,  a  mortgage,  is  admissible. 

Roach  r.  <',,*,  ,i,-,  !<  \\Vnd.  •_"_':,  593 

(5)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

Record  of  former  verdict  and  judgment,  includ- 
ing other  parties,  is  admissible,  where  the  party 
sought  to  lie  affected  by  the  evidence  was  a  party  to 
the  former  suit  in  which  it  was  sought  to  charge 
him  as  jointly  liable  with  others,  which  Joint  liabil- 
ity was  contested. 

Lawn  (ic.  r.  Hunt,  10  Wend.  80,  785 

A  former  verdict  is  not  conclusive  as  evidence,  it 
is  only  so  when  pleaded. 

1 1  '< ..  <d  n.  Jackson,  8  Wend.  9.  ','  7  :i 

This  rule,  however,  does  not  apply  to  actions  of 
eject  incut  or  oxxumjutif.  nor  to  cases  where  the 
plaintiff's  title  is  by  estoppel,  or  when.-  the  party  has 
liail  no  opportunity  to  plead  it  in  liar.  Idem.  273 

K\  idi-nr.'  of  witness  given  on  examination  of 
prisoner,  inadmissible  on  trial  until  proved  by  cora- 
l»-t'-nt  testimony  to  be  same  as  when  sworn  to. 

Bellinger  p.  Pcorff,  s  Wend.  596,  481 

Justice  cannot  give  parol  evidence  of  proceedings 
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before  him,  but  may  prove  such  proceedings  by 
production  and  verification  of  docket. 


Boomer  v.  Lane,  10  Wend.  525 
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An  officer's  return  to  execution  is  conclusive,  and 
evidence  that  defendant  had  sufficient  property  to 
satisfy  same,  is  inadmissible  in  action  against  de- 
fendant, upon  bond  to  render  himself  in  execution. 
Idem,  945 

Where  one  of  two  defendants  in  justice's  court 
confessed  judgment  as  well  for  co-defendant  as  for 
himself,  evidence  of  judgment  and  execution  was 
held  inadmissible  in  action  of  trespass  against  him 
by  co-defendant,  although  only  general  issue  had 
been  pleaded. 

Ingalls  v.  Sprague,  10  Wend.  672,  996 

Judgment  and  execution  are  prim  a  facie  evidence 
of  an  attempt  to  collect  money  of  principal  debtor 
"  by  due  course  of  law;"  burden  of  proving  loss  en- 
suing by  negligence  or  omission  beyond  this,  is  cast 
on  defendant. 

Backus  v.  Shipherd,  11  Wend.  629,  1226 

In  action  for  breach  of  covenant  of  warranty  evi- 
dence of  what  transpired  at  trial  of  ejectment  suit, 
is  inadmissible  without  production  of  circuit  roll. 
Cooper  v.  Watson,  10  Wend.  202,  829 

Evidence  of  abuse  of  power  by  administrators,  is 
inadmissible  to  defeat  title  of  purchaser  under  sur- 
rogate's order. 

Jackson  v.  Irwtn,  10  Wend.  441,  915 

Justice's  certificate  of  judgment  rendered  and  ex- 
ecution issued  by  him,  is  evidence  as  well  for  him- 
self as  for  plaintiff  in  execution,  in  action  of  tres- 
pass for  selling  property  by  virtue  of  an  execution. 
Maynard  v.  Thompson,  8  Wend.  393,  4O8 

Proceedings  before  a  justice  cannot  be  shown  by 
parol. 

Webb  v.  Alexander,  7  Wend.  281,  133 

A  copy  of  declaration  served  on  defendant's  at- 
torney, is  admissible  to  show  a  former  suit  and  the 
cause  of  action  therein  expressed. 

Brmvn  v.  Littlefield,  7  Wend.  454,  195 

Record  of  judgment  in  trespass,  stating  a  recov- 
ery for  §102.64,  inadmissible  in  support  of  averment 
that  recovery  was  $600,  in  action  for  breach  of  cov- 
enant of  quiet  enjoyment. 

Webb  v.  Alexander,  7  Wend.  281,  133 

Evidence  of  defective  proceedings  by  virtue  of 
which  meeting  to  elect  officers  is  called,  inadmissi- 
ble in  action  against  officers  as  trespassers  for  any 
official  acts. 

Ring  v.  Grout,  1  Wend.  341,  155 

Reynolds  v.  Moore,  9  Wend.  35,  524 

Special  facts  involving  question  whether  a  note 

had  been  given  in  renewal  of  a  loan  or  for  a  further 

loan,  see, 

Jackson  v.  Hart,  11  Wend.  343,  1125 

In  suit  in  justice's  court  commenced  by  warrant 
against  defendant  about  to  abscond,  if  pending  suit 
be  pleaded  in  bar,  plaintiff  must  prove  fact  by  evi- 
dence other  than  affidavit  upon  which  warrant  was 
granted. 

Kinney  v.  Greene,  10  Wend.  523,  945 

Answer  to  bill  in  chancery  when  responsive  there- 
to and  not  denied  by  complainant,  is  conclusive  as 
to  matters  therein  alleged. 

Jackson  v.  Hart,  11  Wend.  343,  1125 

The  record  of  certificate  of  incorporation  of  a  re- 
ligious society,  is  not  evidence  of  the  fact  of  incor- 
poration, the  certificate  itself  must  be  produced  or 
its  non-production  accounted  for. 

Jackson  v.  Leggett,  1  Wend.  377,  167 

A  party  sued  as  the  part  owner  of  a  steamboat, 
cannot  prove  that  the  boat  belongs  to  an  incorpo- 
rated company  without  producing  the  Act  of  incor- 
poration. 

Williams  v.  Sherman,  1  Wend.  109,  72 

In  suit  for  breach  of  covenant  of  warranty,  where 
defendant  gives  notice  subjoined  to  plea  or  non  est 
factum,  that  eviction  happened  in  consequence  of 
plaintiff  accepting  deed  from,  and  executing  mort- 
gage to  A,  evidence  of  deed  to,  and  mortgage  from 
li  is  inadmissible,  unless  B  is  shown  to  be  As  agent 
with  plaintiff's  knowledge. 

Cooper  v.  Watmn,  10  Wend.  202,  829 

Evidence  of  offer  of  compromise  by  prosecutor  of 
crime  is  inadmissible. 

People  v.  Genunq,  11  Wend.  18,  10O6 

Alienation  during  lifetime  of  husband,  and  value 
of  land  at  time  of  alienation,  cannot  be  given  in  evi- 
dence on  trial  of  action  to  recover  dower,  but  must 
be  shown  to  commissioners  appointed  to  make  ad- 
measurement. 

rule.H  v.  Paddock,  10  Wend.  528.  946 

Neglect  of  defendant  in  ejectment  to  produce  on 

trial  on  notice  from  plaintiff,  a  deed  in  possession  of 
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his  grantor,  under  which  he  claims,  will  authorize 
parol  proof  of  its  contents. 

Jackson  v.  Livingston,  7  Wend.  136,  82^ 

In  action  seeking  to  charge  one  as  indorser  whose 
name  had  been  signed  as  such  by  maker  of  note,  evi- 
dence that  defendant  remained  silent  after  receiv- 
ing notice  of  protest,  and  took  no  measures  to  de- 
fend suit  until  after  maker  had  absconded,  and  that 
indorser  had  assumed  payment  of  similar  notes,  is 
admissible. 

Weed  v.  Carpenter,  10  Wend.  403,  901 

Under  plea  of  nil  debit  in  action  of  debt  for  an  es- 
cape, any  matter  in  discharge  of  the  action  may  be 
given  in  evidence. 

Brown  v.  Littlefleld,  7  Wend.  454,  195 

What  latitude  allowed  in  admission  of  evidence 
touching  fraudulent  conduct  of  third  person  in  cov- 
ering up  debtor's  property,  see, 

Benham  v.  Gary,  11  Wend.  83,  1O29 

Parol  testimony  is  admissible  on  appeal  from  pro- 
ceedings of  commissioners  in  laying  out  road,  to 
show  location  of  freeholds  of  petitioners. 

Com'rsofBushwck  v.  Merserole,  10  Wend. 

122,  801 

Insured  may  show  by  parol  proof  that  in  policy  on 
"goods  out"  and  "proceeds  thereof  home,"  the  lat- 
ter words,  by  use  of  trade,  or  use  and  practice  be- 
tween insurer  and  insured,  are  understood  to  in- 
clude the  identical  goods  carried  out  if  brought  back 
on  return  voyage. 

Dow  v.  Whetter,  8  Wend.  160,  327 

The  application  for  insurance  is  inadmissible  to 
show  intent  of  parties.  In  courts  of  law  it  is  admis- 
sible only  to  show  misrepresentation  ;  in  equity  it 
may  be  used  to  correct  the  policy.  Idem.  327 

Admissibility  of  evidence  by  insurer  to  prove 
usage  between  insurer  and  insured  as  to  what  is 
"frame  house  filled  in  with  brick,"  see, 

Fowler  v.  Aetna  F.  Ins.  Co.,  7  Wend,  270.  129 
Whether  a  risk  was  increased  by  the  building 
around  an  uninclqsed  boiler  attached  to  the  prem- 
ises of  a  frame  building,  is  not  a  matter  of  skill  or 
science  requiring  opinions  of  others,  but  is  simply 
a  question  of  fact  which  the  jurors  are  competent  to 
decide  as  witnesses. 

Jeff.  Ins.  Co.  v.  Cotheal,  7  Wend,  72,  58 

Note  payable  in  specific  articles  is  admissible  in 
evidence  under  the  money  counts. 

Ctandal  v.  Bradley,  7  Wend.  311,  144 

Payment  of  two  out  of  three  promissory  notes 
given  on  sale  of  several  articles  warranted  of  partic- 
ular quality,  does  not  preclude  breach  of  warranty 
as  a  bar,  or  as  evidence  in  mitigation,  in  action  on 
third  note. 

Judd  v.  Dennison,  10  Wend.  512,  94O 

In  an  action  against  indorser  upon  a  promise  to 
pay  note  upon  which  he  has  not  been  regularly 
charged,  he  may  show  that  no  demand  was  made  of 
maker,  and  that  promise  was  made  under  misappre- 
hension of  facts. 

Leonard  v.  Gary,  10  Wend.  504,  938 

Where  note  was  redelivered  to  maker  to   keep  on 

certain  conditions,  and  he  refused  to  deliver  it  up, 

in  action  thereon,  evidence  to  prove  circumstances 

under  which  it  was  redelivered  is  admissible. 

Oarlock  v.  Geortner,  1  Wend.  198,  104 

Parol  evidence  of  contents  of  paper  required  to 
be  produced  on  trial  cannot  be  given  until  genuine- 
ness is  proven,  unless  such  paper  is  produced  on  no- 
tice. 

McPherson  v.  Rathbone,  7  Wend.  216,  11O 
Where  notice  before  suit  brought,  is  foundation  of 
action,  parol  evidence  of  its  contents  cannot  be  giv- 
en, until  all  proper  measures  have  been  fruitlessly 
taken  to  produce  it.  But  when  notice  relates  merely 
to  soim<  collateral  fact,  parol  evidence  of  contents 
is  admissible. 

M"Fadden  v.  Kingsbuni,  11  Wend.  667,       1 24O 
Parol  evidence  is  admissible  of  the  number  of  per- 
sons entitled  to  vote  at  an  election  of  trustees  of  a 
church. 

People  v.  Peck,  11  Wend.  604,  1217 

Certificate  of  election  of  trustees  of  a  church  is 
admissible  in  evidence  in  a  suit  testing  the  validity 
of  their  election,  although  the  same  be  not  granted 
until  months  after  the  election.  Idem.  1217 

In  suit  against  three  persons,  two  of  whom  arc  al- 
leged to  be  partners,  a  note  signed  by  one  in  his  own 
name,  and  by  another  in  name  of  firm,  is  admissible 
in  support  of  count  on  note  alleged  to  be  made  by 
defendants,  their  own  proper  hands  being  thereunto 
subscribed. 

Pirrter  v.  Cuminy*,  7  Wend.  172,  95 

On  proof  of  partnership,  such  note  may  be  given 

in  evidence  under  money  counts.    Idem.  95 

Proof  by  inhabitant,  long  a  resident  of  the  town, 

WEND.  7,  8,  9,  10,  11. 
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that  he  had  never  known  the  pauper,  is  prima  facie, 
sufficient  evidence  that  pauper  has  not  alegalset- 

"'  ThomatV.  «(>««',  8  Wend.  672.  509 

In  action  to  recover  for  work  done  by  plaintiff, 
under  written  contract  entered  into  with  him,  de- 
fendant may  show  that  plaintiff  had  a  partner,  and 
prove  payment  in  full  to  him. 

fitopord  r.  tr,in/,  s  Wend.  542,  462 

Where  n  imlli'  />nw</»i  is  entered  as  to  a  count  on 
triiil,  it  is  considered  as  stricken   from  the.  declani- 
tion,  except  so  far  as  it  is  referred  to  in  other  counts. 
Uniirn  r.  Feeler,  7  Wend.  301,  14O 

In  action  for  price  of  chattel  sold  for  stipulated 
sum  in  case  of  breach  of  warranty  or  fraud,  defend- 
ant may  give  in  evidence,  in  reduction  of  .amount 
claimed,  the  true  value  of  the  article. 

Rial!  r.  .McAllister,  H  Wend.  10U,  309 

In  action  on  contract  for  non-delivery  of  goods, 

plaintiff  may  Rive  in  evidence,  in  answer  to  proof 

of  tender,  that  property  tendered  was  defective  in 

QUa    J&ftlld  v.  Banks,  8  Wend.  562.  469 

Where  vendee  gives  note  of  third  person  guaran- 
tied by  himself  on  sale  of  goods,  recovery  may  be 
had  by  vendor  on  count  for  goods  sold,  and  note  is 
admissible  in  evidence  thereunder. 

Hut  If  r  r.  Ildi<ilit,  S  Wend.  .>U.  459 

In  an  action  of  seduction,  evidence  of  promise  of 

marriage  is  inadmissible,  and  when  reeeived.though 

jury  is  instructed  to  disregard  it,  verdict  will  be  set 

aside. 

liHlrl  r.  .Mead,  7  Wend.  193,  102 

Where  sheriff  is  sought  to  be  charged  with  avails 

of  property^sold,  which  are  uncertain,  evidence  on 

his  part  that  defendant's  interest  in*  premises  sold 

was  of  little  or  no  value,  is  competent  and  admis- 

'  Every  v.  Edgerton,  1  Wend.  259,  125 

Order  of  enumeration  of  premises  in  sheriff's  deed 
is  not  evidence  of  order  of  sale. 

Jackson  v.  Roberts'  Ex'rn,  11  Wend.  422.     1152 
Circumstances  which  disprove  malice,  but  do  not 
tend  to  establish  truth  of  charge,  are  admissible  in 
evidence  in  mitigation  of  damages. 

Oilman  v.  Lowell,  8  Wend.  573,  473 

In  trespass  against  officer  who  justifies  under  exe- 
cution, plaintiff  cannot  impeach  proceedings  by 
showing  that  officer  fraudulently  served  original 

^ Allen  v.  Martin,  10  Wend.  300.  864 

On  appeal  from  justice's  judgment,  in  action  of 
trespass  on  land,  defendant,  cannot  show  title  in  him- 
self, where  plea  of  general  issue  was  put  in  before 
justice. 

Dewey  v.  Bordwett,  9  Wend.  65,  535 

In  trespass  for  cutting  trees.defendant,  under  plea 
afliherum  tenementum,  cannot  prove  title  to  land 
different  from  that  on  which  trespass  was  commit- 
ted ;  otherwise,  where  plaintiff  does  not  new  assign 
to  plea  of  special  tfberum  te»ementum. 

Shank  r.  On*,  '•>  Wend.  160,  569 

Execution  alone  is  sufficient  evidence  t9  support 
action  by  officer  against  stranger  for  taking  goods 
held  thereunder. 

Spoor  t>.  Holland,  8  Wend.  445,  427 

Evidence  of  justification  is  inadmissible  under 

plea  of  general  issue  in  action  of  trespass  de  l>onis 


_ p.  Chandler,  10  Wend.  110,  796 

In  action  for  use  and  occupation,  plaintiff  may 
avail  himself  of  agreement  not  under  seal,  whereby 
a  rent  certain  is  fixed,  to  regulate  amount  of  recov- 
ery, and  evidence  of  value  of  premises  occupied  to 
reduce  amount  of  recovery,  is  inadmissible. 

]\'im<inis  r.  Sherman,  7  Wend.  10!),  72 

Interest  from  day  anterior  to  date  of  note,  in  it- 
self affords  no  evidence  of  usury. 

Marvin  v.  Feeler,  8  Wend.  533,  459 

One  per  cent,  for  difference  in  exchange  is  not  per 

Mcrritt  r.  Bcnton,  10  Wend.  116,  79 

EXECUTION. 

Constable  may  pursue  property  into  another  town 
in  case  of  fraudulent  removal  to  avoid  distress. 

Chrixtmnii  r.  Fl»)i'l, '.'  Wend.  340,  634 

Where  sheriff's  deed  recites  sale  made  under  thn-« 
executions  particularly  set  forth,  third  person  can 
not  collaterally  show  It  to  have  been  made  only  un 
derone  :  his  remedy  is  by  summary  application  t< 
the  court,  under  the  authority  of  whose  process  the 
officer  acted,  or  by  bill  in  equity. 

Jackson  v.  Roberto,  7  Wend.  88,  26 

WEND.  7,  8,  9,  10,  11. 


Valid  levy  defeats  subsequent  purchase,  though 
tonaflde  and  for  valuable  consideration. 

Butler  v.  Miu/nanl,  11  Wend.  54«,  1197 

Omission  of  officer  to  make  public  avowal  of  levy 

will  not  affect  its  validity,  although  omission  is  at 

•cqucst  of  plaintiff  in  execution.    l<tun.  1197 

Where  judgment  by  confession  is  void  for  want  of 

sufficient  specification,  plaintiff  purchasing  under 

execution  is  not  a  luma  Me  purchaser. 

Catier-  Iti-iltii-hl,  '.  \Veml.  :««.*,  175 

Execution  cannot  issue  upon  a  judgment  on  war- 
rant of  attorney  to  confess,  entered  alter  defcnd- 
int's  death,  or  upon  any  other  judgment  where  de- 
'endant  dies  after  judgment  and  before  execution, 
until  one  year  after  death  of  defendant. 

.\iclKil*  r.  Cliiifnnnn,  !i  W<-nd.  452.  674 

Grantee  of  debtor  is  entitled  to  surplus  on  sale  on 
prior  judgment,  in  preference  to  creditor  by  judg- 
uent  subsequent  t"  grant. 

/•,'ri  /•//  r.  l-;<l<if)-t,,n,  7  Wend.  :iV.i,  125 

A  sale  is  good  had  under  an  execution  issued  by  a 
county  clerk  on  a  transcript  of  a  justice's  judgment, 
although  made  after  the  return  day. 

Jack* >n  r.  lltnirntr,  7  Wend.  SSH,  171 

A  rent  charge,  that  is,  a  rent  reserved  upon  a  lease 
n  fee,  containing  a  clause  to  enter  and  distrain  for 
rent,  may  be  sold  on  execution  as  real  estate,  other- 
wise with  rent  seek. 

People  v.  Hashing,  7  Wend,  463,  199 

Mortgagor  of  chattel.  Laving  right  of  possession 
tor  a  definite  period,  has  an  interest  which  may  in- 
sold  on  execution,  and  purchaser  acquires  mortga- 
gor's rights. 

BaUey  v.  Bentnn,  8  Wend.  339,  389 

In  action  on  judgment  against  several,  imprison- 
ment of  one  of  the  defendants  is  a  satisfaction  as  to 
Him  as  long  as  it  continues,  and  is  fatal  to  joint  ac- 
tion against  all. 

Chapman  v.  Hatt,  11  Wend.  41,  1O15 

Where  sheriff  on  sale  under  execution,  pays  over 
surplus  to  grantee  of  defendant  rather  than  plaint- 
iff in  second  execution,  case  not  a&sumpsit  is  appro- 
priate remedy  of  the  latter. 

Ever;/  c.  Kdtirrton,  7  Wend. 259,  125 

Personal  property  pledged  by  way  of  mortgage, 
may,  after  forfeiture,  be  levied  upon  by  virtue  of 
an  execution  against  the  mortgagee,  although  it  re- 
mains in  the  hands  of  the  mortgagor. 

Ferguson  v.  Lee,  9  Wend.  258,  604 

Justice  s  execution  which  is  properly  returnable 
in  90  days'  is  void  if  made  returnable  in  30  days. 

Farrv.  Smith,  9  Wend.  338.  633 

Constable  may  summon  jury  to  try  title  to  prop- 
erty, before  making  his  return. 

Platt  v.  Sherry,  7  Wend.  236,  117 

Plaintiff  is  not  bound  to  tender  bond  of  indemnity 
until  after  jury  have  passed  upon  question  of  prop- 
erty. Idem.  117 
The  fleeces,  or  the  yarn  or  cloth  from  the  fleeces, 
of  ten  sheep,  are  exempted  while  in  hands  of  house- 
holder, whether  he  be  or  be  not  the  owner  of  the 
sheep. 

Hall  v.  Penny,  11  Wend.  44,  1O15 

Satisfaction  of  judgment  against  parties  suing  as 

Superintendents  of  the  Poor  can  only  be  had  by 

application  to  Supervisors  of  the  county;  execution 

is  not  applicable. 

Superintendents  v.  Smith,  11  Wend.  181,    1064 

Levy  on  property  sufficient  to  satisfy  execution  is 

not  a  satisfaction  when  property  is  fraudulently 

withdrawn  by  defendant  from  possession  of  officer. 

MicMes  v.  Haskin.  11  Wend.  125,  1O44 

Lands  cannot  be  sold  on  execution  issued  after 

defendant's  death. 

Sf//wfto  v.  Brooks,  10  Wend.  206,  831 

Execution  on  paid  judgment  is  absolutely  void. 

Siwin  v.  Satlillemire,  8  Wend.  676,  51O 

Assignor  of  judgment  is  liable  if  execution  be  is- 
sued on  it  after  it  is  satisfied. 

Brown  v.  Feeler,  1  Wend.  301,  1 4O 

Case  lies  against  plaintiff  and  defendant  in  a  judg- 
ment for  fraudulently  setting  it  up  as  unsatisfied 
when  it  has  been  paid,  and  causing  the  sale  of  plaint- 
iff's projHTt y  thereunder ;  actual  specific  damage 
need  not  be  shown. 

Swan  v.  Saddlemire,  8  Wend.  676.  51O 

Case  lies  against  a  party  who  willfully  sues  out  an 
execution  on  a  Judgment  that  he  knows  to  be  paid, 
whereby  the  defendant's  property  is  taken  and  sold, 
and  actual  proof  of  malice  is  not  necessary  nor  of 
precise  day  of  levy  and  sale  under  execution,  when 
aid  under  a  videlicet. 

•t  v.  Feeler,  7  Wend. 301,  14O 
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EXECUTORS    AND    ADMINISTRA- 
TORS, 

Executor  or  administrator  cannot  be  compelled  to 
pay  debts  of  deceased,  until  six  months  have  elapsed 
from  the  granting  of  letters  testamentary  or  of  ad- 
ministration :  nor  can  the  payment  of  legacies  or 
distribution  be  decreed  until  twelve  months  after 
such  period. 

Nidhols  v.  Chapman,  9  Wend.  452,  674 

They  are  personally  liable  for  collectable  debts, 
not  collected  within  a  reasonable  time. 

Schultz  v.  Pulver,  11  Wend.  361,  1131 

And  it  is  the  duty  of  administrator  here  to  take 

steps  to  collect  claim  due  estate  in  adjoining  State. 

Idem.  1131 

Administrator  appointed  abroad  may  maintain 
suit  in  his  own  name  on  note  payable  to  intestate  or 
bearer. 

Robinson  v.  Crandall,  9  Wend.  425,  664 

Administrator  may  bring  trover  in  his  own  name 
for  goods  of  intestate  converted  previous  to  the 
granting  of  administration. 

Valentine  v.  Jackson,  9  Wend.  302,  62O 

Executors  and  administrators  are  not  liable  for 
costs  unless  they  are  guilty  of  a  violation  of  duty. 
Robert  v.  Ditmas,  7  Wend.  522,  319 

Where  Claimant  dies  after  report  and  before  judg- 
ment is  entered  upon  a  reference  between  claimant 
and  an  executor,  court,  on  motion  at  Special  Term, 
will  give  leave  to  have  judgment  and  rule  for  con- 
firmation entered  in  names  of  original  parties  at 
any  general  term  within  two  terms  after  report. 
Burhans  v.  Burhans,  10  Wend.  601,  971 

Administrators  who  have  given  note  for  intestate's 

debt   cannot   be   made  personally  responsible  for 

payment  thereof,  unless  it  be  shown  that  they  have 

assets  or  that  forbearance  was  the  consideration. 

Bk.  of  Troy  v.  Topping,  9  Wend.  273.          61O 

Forbearance  as  a  consideration  will  not  be  in- 
ferred from  the  mere  fact  that  the  note  is  payable 
at  sixty  days  after  date.  Idem.  610 

Under  Act  of  1801,  sales  of  real  property  may  be 
public  or  private  in  discretion  of  executors  or  ad- 
ministrators, and  a  private  sale,  made  previous  to 
1801  is  good,  though  deed  is  not  executed  until  after 
Act  of  1813. 

Jackson  v.  Irwin,  10  Wend.  441,  91 5 

Power  to  executors,  etc.,  to  sell  and  lease  may  ex- 
ist together.  Idem.  915 

EXTRADITION. 

On  habeas  corpus,  where  fugitive  from  justice  is 
arrested  under  warrant  from  Executive  on  requisi- 
tion of  Executive  of  another  State,  probable  guilt  is 
not  inquirable  into. 

In  re  Clark,  9  Wend.  312,  587 

What  may  be  inquired  into,  see  Idem.  587 

Provisions  of  B.  S.  are  inapplicable  to  case  of  a 
fugitive  from  justice,  demanded  under  Act  of  Con- 
gress. Idem.  587 


FALSE  IMPRISONMENT. 

In  a  warrant  issued  under  the  Act  to  Suppress  Im- 
morality, it  is  not  necessary  to  state  the  circum- 
stances which  give  the  magistrate  jurisdiction  ;  they 
may  be  shown  aliundc  in  action  against  him  for 
false  imprisonment. 

Atchimon  v.  Spencer,  9  Wend.  63,  534 

In  false  imprisonment  for  arrest  on  ca.  sa.,  set 
aside  as  irregularly  sued  out  previous  to  issuing  of 
fl.  fa.  in  bailable  action ;  held  that  plaintiff  was  not 
bound  to  show  that  notice  of  ball  in  such  action  had 
been  regularly  given. 

Chapman  v.  Dyett,  11  Wend.  31,  1O11 

It  is  no  defense  that  plaintiff  has  assigned  his  in- 
terest in  the  same  to  a  third  person. 

Idem.  1011 

FENCES. 

Where  a  party  removes  division  fence  without  re- 
M uircd  notice,  party  injured  may,  after  a  month's 
notice,  rebuild  fence,  and  recover  the  expense  there- 
of by  action,  and  may  also  sustain  action  for  actual 
damages,  e.  g.  the  loss  of  a  crop. 

Richardson  v  M'DougaU,  11  Wend.  46,      1016 

FIXTURES. 

Severance  of  machinery  from  a  mill  merely 
changes  it  from  part  of  the  freehold  to  personal 
property. 

Morgan  v.  Varick,  8  Wend.  587,  478 
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FORCIBLE   ENTRY  AND    DETAIN- 
ER. 

One  peaceably  in  actual  possession  of  lands  at 
time  of  forcible  entry,  or  in  constructive  possession 
thereof  at  time  of  forcible  holding  out,  is  entitled  to 
proceed  under  Statute  of  Forcible  Entries  and  De- 
tainers, although  he  is  neither  seised  of  a  freehold 
nor  possessed  of  a  term  of  years  in  the  premises. 

People  v.  Van  Nostrand,  9  Wend.  50,  530 

Proof  of  actual  possession  is  sufficient  to  support 
allegation  in  the  requisition  that  complainant  was 
possessed  in  fee  simple.  Idem.  53O 

On  application  for  process  under  Act  relative  to 
Forcible  Entries  and  Detainers,  complainant's  in- 
terest should  be  truly  stated  in  the  affidavit,  but 
averment  of  lawful  P9ssession  is  sufficient,  unless 
want  of  precision  is  objected  to  before  judge,  prev  i- 
ous  to  the  taking  of  the  inquisition. 

People  v.  Reed,  11  Wend,  157.  1O56 

Defendant  is  entitled  to  produce  witnesses  before 
jury  of  inquiry,  to  cross-examine  complainant's 
witnesses  and  to  sum  up  evidence  to  the  jury. 

Idem.  1O56 

Our  courts  do  not  take  judicial  cognizance  of  laws 
of  other  States  at  variance  with  the  common  law. 
Holmes  v.  Broughton,  10  Wend.  75,  783 

Where  a  party  pleads  a  former  recovery  in  an  oth- 
er State,  under  a  cause  of  procedure  unknown  to  the 
common  law,  the  statute  under  which  proceedings 
were  had  should  be  set  forth.  Idem.  783 

FORMER  ADJUDICATION. 

In  action  for  non-delivery  of  goods,  former  suit 
by  defendant  for  price  of  those  goods  and  others,  in 
which  general*verdict  was  rendered,  is  no  bar. 

Lawrence  v.  Hunt,  10  Wend.  80,  785 

Record  of  former  verdict  and  judgment  including 
other  parties  is  admissible,  where  the  party  sought 
to  be  affected  by  the  evidence  was  a  party  to  the 
former  suit,  in  which  it  was  sought  to  charge  him  as 
jointly  liable  with  others,  which  joint  liability  was 
contested.  Idem.  786 

Where  vendee  recovers  full  value  of  goods  on 
vendor's  refusing  to  deliver,  vendor  cannot  after- 
wards bring  action  for  contract  price,  as  it  was  mat- 
ter of  set-off  in  former  suit. 

Dey  v.  DOT,  9  Wend,  129,  558 

A  former  verdict  is  not  conclusive  as  evidence;  it 
is  only  so  when  pleaded. 

Wood  v.  Jackson,  8  Wend.  9,  273 

This  rule,  however,  does  not  apply  to  actions  of 
ejectment  or  assumpsit,  not  to  cases  where  the 
plaintiff's  title  is  by  estoppel,  or  where  the  party  has 
had  no  opportunity  to  plead  it  in  bar.  Idem.  273 

Where  ejectment  is  brought  through  one  claim- 
ing through  deed  from  A  against  one  claiming  from 
purchaser  under  execution  on  judgment  in  suit 
against  A  and  others  as  heirs  and  devisees,  record 
of  former  proceedings  which  shows  a  general  judg- 
ment against  such  defendants,  but  no  sale  of  par- 
ticular lot  in  question  ;  held  good  in  bar. 

Wood  v.  Jackson,  8  Wend.  9,  273 

Where  record  of  former  suit  is  admissible  in  bar 
when  it  does  not  appear  affirmatively  from  the  rec- 
ord itself ,  that  the  matter  in  question  was  directly 
in  issue  in  the  former  proceedings,  see  Idem.  273 

Account  for  goods  sold,  all  due,  is  an  entire  de- 
mand incapable  of  being  split  up  for  purpose  of 
bringing  separate  suits  thereon. 

Guernsey  v.  Carver,  8  Wend.  492.  444 

Verdict  in  former  suit  held  conclusive  though 
rendered  on  a  mistaken  view  of  the  law. 

Morgan  v.  Plumb,  9  Wend.  2H7,  615 

Doctrine  of  former  adjudication  does  not  apply 
to  charges  preferred  against  physician  before  med- 
ical society  and  not  sustained,  and  they  may  be 
again  preferred  and  physician  convicted. 

In  re  Smith,  10  Wend  .449,  918 

Judgment  of  nonsuit  by  justice  isnotabarto  an- 
other suit  for  same  cause. 

Elwell  v.  McQueen,  10  Wend,  519,  943 

Justice  cannot  nonsuit  plaintiff  after  hearing 
proofs  and  taking  time  to  make  up  judgment,  ami 
his  judgment  thereafter,  though  entered  as  one  of 
nonsuit,  will  bar  subsequent  action.  Idem.  943 

FRAUD  AND  FRAUDULENT  CON- 
ANCES. 

See  INDICTMENT. 

The  doctrine  in  relation  to  breach  of  warranty 
does  not  apply  to  cases  of  fraud,  and  case  lies 
though  no  suit  is  brought  for  recovery  of  the  prop- 
erty. 

Culver  v.  Avery,  1  Wend.  380,  168 

WEND.  1,  8,  9,  10,  11. 
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Fraud  aa  to  the  execution,  but  not  as  to  the  con- 
sideration of  a  covenant  may  bo  shown. 

S(r.ri/m  r.  I t>-.*i >«>•<!,  s  Wend.  «15,  489 

There  is  no  such  thing  as  fraud  in  law  as  distin- 
guished from  fraud  in  fact. 

Jackson  r.  Timmt'rimin,  7  Wend.  436,  189 

What  was  formerly  considered  as  conclusive  evi- 
dence of  fraud,  is  now  but  prima  facie  evidence  to 
be  submitted  to  and  passed  upon  by  tue  jury. 

Idem.  189 

Purchase  at  sheriff's  sale  of  husband's  property, 
by  trustee  of  wife,  with  trust  funds  belonging  to  her 
—in  absence  of  fraud  such  property  is  not  subject 
to  debts  of  husband. 

Quick  v.  Garrison,  10  Wend.  335,  877 

Where  assignment  for  benefit  of  creditors  is 
sought  to  be  set  aside  on  ground  of  fraud,  which  is 
denied  by  answer  and  not  replied  to,  though  ques- 
tion of  fraudulent  intent  is  declared  by  statute  to 
be  one  of  fact  and  not  of  law,  court  of  equity  will 
determine  the  question  ;  but  in  doing  so  will  only 
regard  such  facts  as  are  per  »e  conclusive  evidence 
of  fraud,  the  indicia  or  badges  of  fraud  being 
countervailed  by  denial  of  fraudulent  intent. 

I'lnntitmluiin  v.  Freeborn,  11  Wend»MA,    1O86 

The  bare  fact  that  grantor  remains  in  possession 
of  lands  conveyed,  does  not  subject  the  transaction 
to  the  imputation  of  fraud. 

/•>./•//  v.  Edgerton,  7  Wend.  259, 

Voluntary  conveyance,  not  actually  fraudulent 
.as  against  grantee,  may  become  valid  by  matter  ex 
pout  facto,  as  by  purchase  for  valuable  considera- 
tion or  by  marriage. 

Wood  v.  Jackson,  8  Wend.  9,  3  73 

Purchase  of  sloop  by  B,  and  assignment  by  him 
of  bill  of  sale  to  A,  his  surety,  under  an  agreement 
that  vessel  was  to  be  property  of  A  and  under  his 
control  until  B  paid  the  purchase  price.  Held  that 
continance  of  possession  of  vessel  in  B  was  suffi- 
ciently explained  and  was  not  prima  facie  evidence 
•of  fraud. 

Hall  v.  Tuttle,  8  Wend.  375,  402 

Mortgage  of  personal  property  to  brother-in-law 
for  inadequate  consideration,  mortgagor  remaining 
in  possession  and  disposing  of  part  of  the  property, 
when  adjudged  fraudulent,  see, 

Bailey  v.  Burton,  *  Wend.  339.  389 

Rule  against  conveyance  pendente  lite  does  not 

.apply  to  conveyance  made  in  pursuance  of  contract 

executed  prior  to  the  commencement  of  the  suit. 

Parku  v.  Jackson,  11  Wend.  442.  116O 


GUARANTY. 

In  cases  of  running  accounts,  payments  should  be 
applied  to  extinguish  the  debt,  according  to  priori- 
ty of  time,  and  where  amount  of  payments  exceeds 
amount  of  guaranty  of  credit,  guarantor  is  dis- 
charged from  liability  on  the  guaranty. 

Webb  v.  Dickinson,  11  Wend.  64,  1O22 

8.  P.  Seymour  v.  Van  Slack.  8  Wend.  403,     412 

Terms  of  guaranty  are  strictly  construed,  and  a 

guaranty  of  sums  to  be  advanced,  does  not  cover  a 

transaction  including  previous  debts. 

fTrfpMv.J'oJtaftm.gWead.SB,  451 

Where  deed  is  executed  to  enable  grantee  to  com- 
promise with  persons  in  possession,  and  grantee 
-conveys  part  ofland,  guarantor  is  liable  for  consid- 
eration money  received,  but  not  liable  for  lands  re- 
covered and  held  by  grantees,  as  he  is  considered  in 
law  as  holding  in  trust  for  grantor. 

StWHU'/*  ''•  Brooks,  10  Wend. 200,  831 

Tn  suit  against  guarantor,  action  against  principal 
•debtor  is  not  necessary  unless  required  by  contract. 
Morris  v.  Wadsworth,  11  Wend.  100,  1O35 

Demand  of  payment  should  be  shown  unless  prin- 
cipal wholly  insolvent.  Idi  in.  1035 
The  omission  to  file  a  transcript  of  a  justice's 
judgment  will  not  discharge  guarantor,  unless  de- 
fendant has  real  estate  upon  which  the  judgment, 
when  recorded  in  the  county  clerk's  office,  would  be 
a  lien. 

Backus  v.  Shlpherd,  11  Wend.  629,  1226 

GUARDIAN  AND  WARD. 

Guardian  by  nature  is  not  entitled  to  charge  of 
personal  estate  of  ward,  but  only  of  the  person. 

Hyde  v.  Stone,  7  Wend.  354.  159 

Where  lease  is  made  by  guardian,  action  for  non- 
payment of  rent  is  properly  brought  in  his  name, 
though  after  ward  attains  his  majority. 

Pond  v.  Curt (88,  7  Wend.  45,  48 

Presumption  is,  unless  contrary  is  shown,  that 

suit  is  prosecuted  for  ward's  benefit.    Idem.        48 

WEND.  7,  8,  9,  10,  11. 


HABEAS  CORPUS. 

Where  fugitive  slave  brought  up  on  habeas  corpus, 
sues  out  writ  of  hominc  repleyiando,  and  judgment 
is  given  thereon  in  claimant's  favor,  officer  allowing 
Hal »ia#  vitrinw  must  grant  certificate  authorizing 
fugitive's  removal. 

t'l»U't  v.  Rcc'r  of  A".  Y.,  11  Wend.  180,        1064 

Where  one  was  arrested  and  confined  in  one 
•  c  ,u  my,  for  burglary  in  another,  and  was  indicted  in 
the  latter,  liabeas  corpus  awarded  to  bring  up  pris- 
oner so  that  he  may  be  delivered  to  sheriff  ofcoun- 
ty  in  which  he  was  indicted. 

People  v.  Mason,  9  Wend.  505,  692 

HIGHWAYS. 

See  DEDICATION. 

An  overseer  of  highways  is  bound  to  remove  ob- 
structions from  highways  within  his  district,  al- 
though not  specially  directed  to  do  so  by  the  com- 
missioners. 

ATFadden  r.  A~im/.-/,i/, •//,  11  Wend.  667,       124O 

In  cases  of  assessment  of  damages  for  laying  out 

street,  all  persons  are  competent  to  serve  as  jurors 

who  are  not  owners  of  property  liable  to  assessment 

by  reason  of  intended  streei . 

Brooklyn  v.Patchen,  8  Wend.  47,  286 

Penalties  for.not  removing  obstructions  to  high- 
ways, notices  and  warning,  see 

Fleet  v.  Youngs,  7  W end.  291,  137 

When  probable  expense  of  building  bridge  would 
e.\e.-ed  sum  commissioners  may  cause  to  be  annual- 
ly raised  for  improvement  of  roade  and  bridges, they 
will  not  be  mandamused  to  proceed  in  its  erection. 

People  v.  Com'n  of  Hudson,  7  Wend.  474,    2O8 
Supervisors  who  are  called  on  to  audit  the  dam- 
ages of  owners  of  land  taken  for  highways,  may  re- 
duce the  amount  assessed  by  jury  or  liquidated  by 
commissioners. 

People    v.    Sup'rs   of   Kings  Co.,  7 

Wend.  530.  222 

Supervisors  have  no  authority  to  inquire  into  the 
regularity  or  propriety  of  proceedings  of  commis- 
sioners :  they  can  be  reviewed  only  upon  cerliorari. 
Idem.  222 

Where,  in  the  laying  out  of  streets,  a  view  is  de- 
manded by  either  party,  showers  should  be  appoint- 
ed, and  sworn  to  show  the  premises,  under  the  di- 
rection of  the  sheriff. 

•Brookli/n  v.  Patchen,  8  Wend.  47,  286 

Benefit  accruing  to  a  person  whose  property  is 

taken  for  street  improvement,  by  increased  value 

of  property  adjoining,  may  be  set  off  against  loss  or 

damage  for  property  taken. 

Livingston  r.  Mayor,  etc.,  of  N.  Y.,  8 

Wend.  85,  3OO 

A  general  appeal  from  decision  of  commissioners 
refusing  to  lay  out  a  road  is  sufficient  compliance 
with  requirements  of  statute. 

Comrs.  of  Carmel  v.  Judges  of   Put- 
nam, 7  Wend.  284,  127 
Certificate  as  to  propriety  and  necessity  of  a  road 
may  be  made  by  more  than  12  freeholders,  and  if  12 
are  competent  it  is  good  though  some  are  not  com- 
petent.   Idem.                                                          127 
On  appeal  from  order  of  commissioners  laying 
out  road,  inquiry  into  damage  to  owners  is  proper, 
to  enable  judges  to  determine  whether  benefit  will 
equal  expense  and  whether  public  good  will  be  pro- 
moted by  the  road. 

Com'rs  of  Bushwick  r.  Meserole,  10 

Wend.  122.  8O1 

Freeholders  of  village  within  the  town  are  not 
competent  petitioners  for  road  laid  without  the  vil- 
lage bounds.    Idem.  SOI 
Appeal,  stating  proceedings  to  be  illegal,  will  cov- 
er a  case  where  the  petitioners  are  not  freeholders. 
Idem                                                                 801 
Though  not  laid  out  in  pursuance  of  statutory  re~ 
qoirements.  a  road  or  highway,  of  which  a  survey 
has  been  filed  ami  n-i'onlc-cl  by  commissioners  of 
highways  between  1*05  and  1X26,  is  a  public  highway. 
Parker  v.  Van  Houten,  7  Wend.  145,  85 
Party  cannot  avail  himself  of  irregularity  in  pro- 
ceedings in  opening  streets,  relative  to  property  in 
which  he  has  no  interest. 

i  '-ilr*  r.  irWinmxMirj;.  10  Wend.  659.  992 

Assessment  of  damages,  on  laying  out  of  private 
,  road,  is  not  subject  to  revision  or  correction  by 
Hoard  of  Supervisors. 

Qnrtp  v.  AtfMrvfMrv,  10  Wend.  5ss,  585 

Under  the  Act  prescribing  duties  of  persons  meet- 
ing on  highways,  such  persons  must  keep  to  the 
right  of  the  center  of  the  worked  part  of  the  road,  ^ 
irrespective  of  the  smooth  or  most  traveled  part. 
Earing  v.  Lanslngh,  7  Wend.  185,  99 

80       •  N.  Y.  R.,  11.  1  •_»<;.-> 
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Party  traveling  on  the  wrong  side  is  not  excused 
unless  obstacles  to  turning  out  are  insuperable  or 
extremely  difficult  to  overcome.  Idem. 

Trustees  of  Brooklyn  have  no  power  under  Act 
incorporating  village,  or  amendment  of  1824  to  lay 
out  a  new  street  without  consent  of  owners  of 
land  over  which  the  same  is  laid. 

Brooklyn  v.  Patchen,  8  Wend.  47,  286 

C.  P.  have  no  power  to  inquire  into  the  regularity 
of  the  incipient  proceedings.  If  error  occurs,  rem- 
edy of  party  is  by  certiorari,  injunction,  or  action 
of  trespass.  Idem . 

Appraisment  of  value  of  land  for  street  is  suffi- 
cient if  it  estimates  value  at  certain  sum  per  foot 
instead  of  stating  sum  in  gross  amount. 

Coles  v.  WiUiamsburg,  10  Wend.  659,  992 

Trustees  of  Williamsburg  in  Kings  County  may 
execute  powers  intrusted  to  them  by  Act  of  Incor- 
poration, although  map  of  survey,  directed  by  Act, 
does  not  exhibit  gradations  and  regulations  required 
in  streets,  roads  and  alleys  directed  to  be  perma- 
nently laid  out.  Idem. 

Where  Act  of  Incorporation  of  village  requires 
map  of  survey  to  be  made  exhibiting  gradations  and 
regulations  of  streets,  roads  and  alleys  to  be  laid 
out,  Act  will  be  considered  as  complied  with  if  duty 
be  performed  as  far  as  practicable.  Idem. 

Where  petition 'to  have  street  opened  was  duly 
presented  and  received,  although  not  legally  pro- 
ceeded on  by  trustees  of  village  authorized  to  open 
street,  their  successors  upon  petition  presented  to 
them,  may  order  street  to  be  opened.  Idem.  993 

Lands  appropriated  for  street  may  be  entered 
upon  and  worked  previous  to  appraisement  and 
before  payment  of  damages  to  owner.  Idem.  995 

On  opening  street,  owner  of  naked  fee  is  only  en- 
titled to  nominal  damages. 

Wyman  v.  Mayor,  etc.,  of  N.  Y., 
11  Wend.  486,  1175 

In  deed  of  building  lot  in  New  York  bounding  it 
on  street  laid  out  on  owner's  map,  to  be  subse- 
quently opened,  there  is  implied  covenant  of  right 
of  way  therein  to  the  width  delineated  on  the  map. 
Livingston  v.  Mayor,  etc.,  of  N.  Y., 

8  Wend.  85,  30O 
Grantor  is  only  entitled  to  compensation  for  land 

thus  appropriated  by  the  Corporation  for  the  value 
of  the  fee  subject  to  the  easement.    Idem.         30O 

Assessment  of  benefit  and  damage  to  cemetery 
must  be  estimated  in  reference  to  the  use  of  the 
property  for  such  purposes. 

In  re  Albany  St.,  11  Wend.  149,  1053 

When  court  is  satisfied  that  property  adjacent  to 
street  proposed  to  be  opened,  will  not  be  benefited 
to  extent  of  amount  assessed  upon  it,  report  will  be 
sent  back  for  review,  until  property  can  be  found 
sufficiently  benefited  to  defray  expenses. 

Idem.  1053 

Corporation  of  City  of  N.  Y.  can  take  only 
amount  of  land  actually  required  for  streets,  and 
that  part  of  the  Act  allowing  them  to  include  in  as- 
sessment whole  of  lot,  when  part  only  is  required,  is 
so  far  unconstitutional  and  void.  Idem.  1O53 

Question  of  necessity  or  propriety  of  opening  a 
street  in  N.  Y.  City  cannot  be  agitated  upon  motion 
to  confirm  report  of  Commissioners  of  Estimate  and 
Assessment.  Idem.  1053 

Proceedings  in  respect  to  laying  out,  opening  and 
extending  streets  in  City  of  N.Y.,  may  be  discontin- 
ued by  order  of  Supreme  Court  subsequent  to  re- 
port of  Commissioners  of  Estimate  and  Assessment, 
and  previous  to  confirmation,  and  order  of  this 
court  confirming  report  cannot  be  opened  or  re- 
viewed. 

In  re  Canal  St.,  11  Wend.  154,  1O56 

Supreme  Court  has  jurisdiction  over  proceedings 
as  a  court,  and  not  as  quasi  commissioners,  except 
inreviewing  proceedings  of  commissioners. 

Idem.  1055 

Under  Act  relative  to  Streets  in  City  of  Albany 
Jury  to  assess  damages  to  owner  of  property  taken 
for  street,  must  estimate  value  of  buildings  thereon. 
Canal  B'k  v.  Mayor,  etc.,  of  Albany, 

9  Wend.  244,  599 
Where,  in  Jury's  opinion,  damages  exceed  the 

benefit  which  will  accrue  to  owners,  they  must  so 
certify,  and  proceedings  will  be  suspended. 

Idem.  699 

In  nmkiiiR  Inquisition  jury  can  not  regard  the  cov- 
enants and  agreements  between  landlord  and  tenant 
or  the  use  to  which  a  lot  is  put.  Idem.  599 

Aili<l:t\  its  of  persons  making  inquisition  are  ad- 
missible to  Impeach  it.  Idem.  699 

And  on  their  refusal  to  make  affidavit,  proof  of 
admissions  will  be  received  and  considered  conclu- 
sive until  contradicted.  Idem.  699 
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Jury  may  view  premises  under  charge  of  sheriff 
or  one  of  his  officers.  Idem.  599 

Previous  to  jury's  retiring,  witnesses  may  be  ex- 
amined and  cross-examined  by  parties  interested, 
but  on  motion  for  confirmation  oral  testimony  im- 
peaching- justice  or  contesting  correctness  of  inqui- 
sition, is  inadmissible.  Idem.  599 

Costs  and  expenses  are  to  be  borne  by  the  Corpo- 
ration, and  cannot  be  included  in  assessment  on 
owners.  Idem.  599 

The  fact  that  one  of  the  judges,  to  whom  appeal 
was  made  fiom  decision  of  commissioners  refusing 
to  lay  out  road,  was  one  of  the  freeholders  signing 
the  certificate  of  propriety  and  necessity,  is  no 
ground  of  reversal  where  not  urged  on  hearing  of 
appeal. 

Com'rs  of  Carmel  v.  Judges  of  Putnam, 
7  Wend.  264,  127 

HUSBAND  AND  WIFE. 

Where  husband  professes  to  provide  for  wife  liv- 
ing separate,  to  entitle  one,  forbidden  to  give  credit 
to  her,  to  recover  against  husband,  he  must  prove 
that  husband  did  not  provide  wife  with  necessaries 
suitable  to  her  condition. 

Mott  v.  Comstock,  8  Wend.  544,  463 

Where  wife  sells  supplies  sent  her  by  her  husband 
he  is  excused  in  adopting  the  mode  of  providing  for 
her  by  sending  her  meals  to  her.  Idem.  463 

Husband  living  apart  from  wife  and  child  is 
bound  to  provide  them  with  necessaries  of  life,  and 
he  may  choose  a  reasonable  manner. 

Kimball  v.  Keyes,  11  Wend.  33  1018 

Where  a  notice  forbidding  credit  on  family's  ac- 
count is  published  in  a  newspaper  taken  by  one  who 
furnishes  necessaries  he  cannot  recover. 

Idem.  1012 

A  note  given  by  a  wife  under  general  authority  of 
husband  to  give  notes,  must  purport  on  its  face  to 
have  been  given  by  the  wife  as  the  agent  or  on  be- 
half of  her  husband. 

Menard  v.  Mead,  7  Wend.  68,  57 


INDEMNITY. 

Where  factor  was  sued  for  breach  of  warranty  of 
quality  of  cotton  sold,  and  refused  to  pay  over  pro- 
ceeds to  principal  until  indemnified,  held  promise  by 
third  person  indorsed  on  written  request  of  princi- 
pals to  indemnify  factor  in  such  suit,  was  valid  and 
binding,  and  implied  agreement  of  factor  to  con- 
tinue suit  was  sufficient  consideration. 

Rovers  v.  Kneeland,  10  Wend.  218,  835 

Defendant  in  execution  is  entitled  to  possession 
for  15  months  after  sale  of  real  estate  thereunder,, 
and  where  plaintiff  purchases  and  gives  bond  to 
another  for  the  peaceable  and  quiet  possession,  and 
to  indemnify  him  against  all  claims  of  defendant  in 
execution,  held,  bond  would  cover  recovery  for  use 
and  occupation  by  defendant,  plaintiff  having  no- 
tice of  such  suit. 

Holdgate  v.  Clark,  10  Wend.  215,  834 

Where  one  may  recover  on  bond  of  indemnity 
containing  covenants  to  perform  without  showing 
that  he  has  been  damnified,  see 

In  re  Negus,  7  Wend.  499,  211 

Cause  of  action  on  bond  of  indemnity  against 
actual  damage  or  expense  or  any  liability  therefor, 
is  complete  when  legal  liability  arises. 

Chace  v.  Hinman,  8  Wend.  452,  43O 

INDICTMENT. 

Indictment  lies  against  corporation  of  a  city  for 
neglect  to  do  what  common  good  requires,  as  the 
excavating  of  a  basin  connected  with  the  river  on 
the  city  front,  which  has  become  a  nuisance  by  the 
accumulation  of  mud,  etc. 

People  v.  Corp.  of  Albany,  11  Wend.  539,  1194 

A  fraud  to  be  indictable  at  common  law  must  be 
such  as  effects  the  public  or  is  calculated  to  defraud 
numbers,  and  which  ordinary  care  and  caution  can- 
not guard  against. 

People  v.  Stone,  9  Wend.  182,  577 

Of  the  pretenses  set  forth  in  an  indictment  for 

obtaining  goods  under  false  pretenses,  only  those 

need   be  negatived   which   are  relied  on  by  the 

pleader,  and  which  he  expects  to  prove  were  false. 

Idem.  677 

Peojile  v.  Haynes,  11  Wend.  557,  12OO 

Obtaining  indorsement  to  promissory  note  by 
false  pretenses  Is  within  the  statute  rendering  pun- 
ishable the  obtaining  by  false  pretenses  of  money, 
goods  or  chattels  or  other  effects.  Idem.  577 

WEND.  7,  8,  9,  10.  11. 
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Prosecutor  need  not  have  incurred  loss  to  sustain 
indictment  for  obtaining  signature  by  false  pre- 
tenses :  the  intent  to  cheat  or  defraud  is  the  essence 
of  the  offense. 

People  v.  Genung.  11  Wend.  18.  10O6 

Statute  against  obtaining  Roods  by  false  pretenses 
extends  to  every  ease  where  a  party  has  obtained 
money  or  goods  by  falsely  representing1  himself  to 
be  in  a  situation  in  which  he  is  not,  or  by  falsely 
representing  any  occurrence  that  has  not  hap- 
pened, and  to  which  representations  persons  of  or- 
dinary caution  may  alve  credit. 

People  v.  Havnc*,  11  Wend.  ,V>7.  1 2OO 

The  false  pretenses  need  not  have  been  the  only 
inducement  to  the  credit  or  delivery  of  property. 
Mem,  1200 

It  is  not  necessary  to  prove  to  be  false  all  the  pre- 
tenses laid  in  the  indictment  as  having  induced  the 
delivery  of  the  goods,  and  which  are  negatived,  in 
order  to  authorize  a  conviction.  Idem.  12OO 

In  charging  the  forgery  or  felonious  alteration  of 
a  mortgage  with  intent  to  defraud  mortgagor,  aver- 
ments of  the  existence  of  lands  described  in  the  in- 
strument and  of  mortgagor's  interest,  are  necessa- 

Ptople  r.  TlYi(/7i(,  !i  \\>nd.  193,  581 

A  check  on  a  bank,  charged  in  indictment  for  for- 
gery to  be  addressed  to  the  cashier  thereof,  is  cor- 
rectly described  where  check  is  in  form  of  a  letter 
addressed  on  the  back  thereof  to  the  cashier,  al- 
though in  the  inside  of  the  letter  there  be  no  direc- 
tion whatever. 

People  v.  Gumaer,  9  Wend.  272,  6O9 

Where  distinct  offences  are  charged  in  indictment 
for  felony  it  may  be  quashed,  or  public  prosecutor 
compelled  to  elect ;  contra  in  cases  of  misdemeanor 
punishable  by  fine  and  imprisonment,  or  where 
same  offense  is  stated  in  different  ways. 

Kane  v.  People,  8  Wend.  203.  342 

Officer  has  a  special  interest  in  property  levied 
upon  by  him,  and  in  indictment  for  a  theft  it  may  be 
charged  aa  property  of  constable. 

Pulincr  r.  People,  10  Wend.  165,  816 

General  verdict  of  guilty  is  supported  by  one 
good  count  in  indictment  for  a  misdemeanor. 

Kane  v.  People,  8  Wend.  203,  342 

It  cannot  be  objected  in  error  or  urged  on  demur- 
rer or  in  arrest  that  two  or  more  offenses  of  the 
same  nature,  upon  which  the  same  or  similar  judg- 
ments may  be  given,  are  contained  in  different 
counts  of  same  indictment.  Idem.  342 

Sufficiency  of  indictment  under  act  making  it  a 
misdemeanor  for  president  and  directors  of  turn- 
pike Company  to  neglect  to  repair  road. 

Idem.  342 

In  indictment  for  perjury  asrainst  a  person  voting 
at  an  election,  an  averment  that  he  was  sworn  by 
and  before  the  board  of  inspectors  is  sufficient  aver- 
ment that  oath  was  administered  by  the  board. 

Campbell  v.  Purple,  8  Wend.  636,  496 

Only  the  part  of  the  oath  in  which  the  perjury  is 
alleged  to  have  been  committed  is  necessary  to  be 
set  out.  Idem.  496 

It  must  appear  on  the  face  of  the  indictment, 
though  it  need  not  be  expressly  averred,  that  mat- 
ter alleged  to  be  false  was  material.  Idem.  496 

INFANTS. 

Infant  defendant  cannot  be  required  to  procure 
the  appointment  of  a  guardian  when  the  suit  is 
commenced  against  him  by  declaration. 

People  v.  Hoffman,  7  Wend.  489,  2O8 

Where  infant  took  note  of  third  person  in  pay- 
ment for  work  done,  held,  a  delay  of  eight  months 
after  coming  of  age  was  a  ratification  of  the  con- 
tract. 

Delano  r.  Blake,  11  Wend.  85,  1O3O 

INQUEST. 

An  inquest  at  the  circuit  can  regularly  be  taken 
out  of  Its  order  on  the  calendar  only  at  the  opening 
of  the  court  in  the  morning,  and  previous  to  the 
trial  of  a  litigated  cause. 

Sewcomb  v.  Johnson,  9  Wend.  451,  673 

INQUIRY. 

Plaintiff,  in  whose  favor  judgment  on  demurrer 
to  part  of  count  is  given,  cannot  have  his  damages 
assessed  by  sheriff's  jury  without  entering  noj.  pros. 
as  to  issues  joined  on  other  counts  ana  parts  of 
counts. 

Love  v.  Humphrey,  9  Wend.  500,  69O 

On  assessment  of  damages  on  writ  of  inquiry,  after 
default  in  action  of  false  imprisonment,  evidence 

WEND.  7,  8,  9,  10,  11. 


denying  cause  of  action  or  tending  to  show  that  it 
did  not  exist.  Is  inadmissible  in  mitigation  of  dam- 
ages. 

JPotter  v.  Smith,  10  Wend.  377.  892 

INSOLVENCY. 

See  DISCHARGE,  ETC. 

Title  capable  of  being  voluntarily  conveyed  or 
levied  on  by  execution  remains  in  insolvent  until 
assignment,  notwithstanding  petition. 

Bailey  v.  Burton,  8  Wend.  333,  389 

INSURANCE. 

SeeMAKi.vE  INSURANCE. 

In  action  on  policy,  notice  of  loss  by  assignee  of 
insured  te  sufficient. 

Cornell  v.  Leltoy.  9  Wend.  163,  57O 

Mortgagor  and  mortgagee  may  insure  same  build- 
ing, and  general  description  of  interest  is  sufficient. 
Trader't  Ins.  Ci,.  r.  ltnl,t>-t,  >.i  \Vend.  404.       657 

Mortgagee  may  maintain  suit  in  name  of  mort- 
gagor on  policy  assigned  to  him,  although  mortgag- 
or has  effected  subsequent  insurance  without  notice 
to  first  assurers.  Idem.  667 

Insurance  in  the  name  of  two  individuals  "or 
whom  it  may  concern."  loss  payable  to  the  individ- 
uals named.  Held,  they  might  recover  whole 
amount  thereof  though  only  part  owners. 

Jeff.  Ins.  Co.  v.  Qotiuat,  ',  Wend.  72.  58 

An  application  for  insurance,  describing  a  build- 
Ing,  is  not  a  warranty  unless  inserted  in  the  policy. 
Idem.  58 

It  is  only  in  cases  of  fraud,  or  where  the  under- 
writer has  been  misled,  that  the  policy  is  affected 
by  false  representations  in  application  for  insur- 
ance. Idem.  58 

Delay  of  4  months  to  furnish  preliminary  proofs 
is  excused  where  proofs  were  furnished  forthwith 
after  the  fire,  and  insurer  refused  to  allow  insured 
to  make  copies  thereof. 

Cornea  v.  Le  Roy,  9  Wend.  163,  57O 

Slight  proof  that  justice  granting  certificate,  etc., 
is  nearest  one  to  premises  insured,  is  prima  facie 
sufficient.  Idem.  57O 

Magistrate's  certificate  that  he  is  not  concerned 
in  the  loss,  is  sufficient  without  proof  of  the  nega- 
tive fact.  Idem.  570 

INTEREST. 

A  loan  company,  authorized  by  charter  to  charge 
interest  for  full  month  where  loan  is  for  a  period 
over  15  days  and  less  than  one  month,  held,  where 
loan  remains  unpaid,  not  entitled  to  demand  inter- 
est at  same  rate  for  any  time  subsequent  thereto. 

Macotnher  v.  Durham,  8  Wend.  550,  465 

A  merchant  whose  custom  it  is  to  charge  interest 

on  accounts  after  certain  time,  is  allowed  to  charge 

interest  accordingly  to  those  who  are  in  the  habit 

of  dealing  with  him, 

Beab  v.  McAlister,  8  Wend.  109,  309 

A  forwarding  merchant  is  entitled  to  charge  in- 
terest on  his  account  where  his  customer  knows 
that  such  is  his  ordinary  usage. 

Meech  r.  Smith,  7  Wend.  315,  145 

Interest  is  recoverable  from  time  of  commence- 
ment of  suit  for  recovery  of  amount  due  for  work 
done  under  special  contract. 

Feeler  r.  Heath.  11  Wend.  477,  1 1 7)8 

A  bank,  which  by  law  Is  limited  to  six  per  cent. 

interest  upon  all  discounts,  is  entitled  to  recover  at 

the  rate  of  seven  per  cent,  per  annum  from  the  time 

that  the  debt  becomes  due. 

U.  S.  Bunk  r.  <:hni>iii,  «  Wend.  471,  68O 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  work,  labor  and  services,  especially  where 
account  was  not  rendered  before  suit  brought  and 
where  a  greater  sum  was  claimed  than  allowed  by 
referees. 

Doi/le's  Adm'r  r.  St.  James  Ch.,  7  Wend.178,  97 
Interest  is  recoverable  on  contracts  for  the  pay- 
ment of  money,  from  the  time  the  principal  is  due. 
William*  r.  Sherman,  7  Wend,  lost,  72 

F.ntries  by  one  partner  in  firm  books  showing 
debit  and  credit  account,  from  which  a  balance  ap- 
peared due  from  the  firm,  though  it  was  not  struck, 
entitles  creditor  to  interest  from  the  time  such  ac- 
counts were  inspected. 

Pattt  rxnn  r.  <'h»att,  7  Wend.  441,  19O 

A  party  receiving  money  belonging  to  another 

and  refusing  to  pay  it  over,  is  chargeaole  with  in- 

,  terest,  although  he  has  a  set-off,  and  the  precise 

j  amount  due  from  him  is  not  liquidated  previous  to 

commencement  of  suit. 

Greenly  e.  Hopkins,  10  Wend.  98,  791 
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Construction  of  8th  section  of  Act  relative  to  in- 
terest of  money,  dispensing'  with  payment  or  offer 
to  pay  interest  on  filing  bill  in  chancery  for  discov- 
ery of  money,  etc.,  and  forbidding  court  of  equity 
to  require  deposit  before  granting  relief,  etc.  See 
Livingston  v.  Harris,  11  Wend.  329,  1119 


JUDGMENT. 

See  CONFESSION  or  JUDGMENT. 

A  transcript,  although  in  bad  English,  if  intelligi- 
ble in  its  essential  parts,  is  good. 

Jackson  v.  Browner,  7  Wend.  388,  171 

Judgment  is  not  a  lien  after  ten  years,  and  notice 
thereof  does  not  affect  subsequent  purchasers  or 
incumbrancers.  To  save  lien,  execution  must  issue 
and  sale  take  place  within  10  years,  unless  plaintiff 
is  restrained  by  injunction  or  writ  of  error. 

Little  v.  Harvey,  9  Wend.  157,  568 

Judgments  will  not  be  reversed  for  clerical  errors 
or  mere  matters  of  form. 

Moore  v.  Tracy,  7  Wend.  229,  115 

Where  defect  in  record  relates  to  form,  court  will 
either  disregard  it  or  suspend  giving  judgment,  un- 
til application  can  be  regularly  made  for  an  amend- 
ment. Idem.  115 

Forged  satisfaction  piece  is  no  defense  to  sheriff 
in  action  of  escape  unless  entered  on  the  judgment 
roll ;  an  entry  on  the  docket  of  judgments  will  not 
be  equivalent  thereto. 

Lownds  v.  Remsen,  7  Wend.  35,  45 

Under  statute  against  joint  debtors  authorizing 
plaintiff  to  proceed  to  judgment,  where  all  defend- 
ants have  not  been  brought  in,  judgment  may  be 
entered  as  well  where  defendant  not  brought  in  is 
an  infant  as  where  he  is  an  adult. 

Mason  v.  Denison,  11  Wend.  612,  1220 

JURISDICTION. 

This  court  has  jurisdiction  of  action  on  instru- 
ment taken  by  collector  of  U.  S.,  for  delivery  on  de- 
mand, of  certain  property  seized  or  forfeited  to  the 
U.S. 

Saitty  v.  Cleveland,  10  Wend.  156,  813 

Return  to  process  if  regular  on  its  face,  gives  jus- 
tice jurisdiction,  and  want  of  service  cannot  be 
given  in  evidence  in  action  to  recover  property 
sold  on  execution  on  judgment  in  such  action. 

Case  v.  Redfield,  1  Wend.  398,  175 

Jurisdiction  of  assistant  justices  of  N.  Y.  City  un- 
der Act  Allowing  Summary  Proceedings.  See, 

Roach  v.  Cosine,  9  Wend.  227,  593 

In  summary  proceedings  under  the  statute  where 
officer  in  progress  of  case  discovers  that  he  has  in 
fact  no  jurisdiction,  it  is  his  duty  to  stop  and  dis- 
miss the  proceedings. 

In  re  Wrigley,  8  Wend.  133,  317 

JUSTICE  OF  PEACE. 

In  action  of  debt  for  penalty  for  not  removing  an 
obstruction  in  a  highway.a  plea  of  title  put  in  in  jus- 
tice's court,  and  a  compliance  with  requirements  of 
statute  in  such  cases,  does  not  oust  justice  of  juris- 
diction. 

Fleet  v.  Youngs,  7  Wend.  291,  137 

Justice  must  decide  whether  such  plea  is  appro- 
priate. Idem.  137 

Justice  may  grant  certificate,  after  the  expiration 
of  his  office,  of  judgment  rendered  and  execution 
issued  by  him. 

Maynard  v.  Thompson,  8  Wend.  393,  408 

Certificate  authenticating  justice's  certificate 
must  be  given  by  clerk  of  county  where  justice  re- 
sided at  time  of  rendition  of  judgment. 

Idem.  408 

Justice  of  the  peace  is  not  limited  in  the  exercise 
of  any  official  act  which  he  is  authorized  to  perform 
to  the  town  for  which  he  was  chosen,  except  in  the 
trial  for  civil  causes. 

Ournsey  v.  Lovell,  9  Wend.  319,  086 

In  absence  of  evidence  of  fraudulent  intent,  ac- 
tion for  false  return  will  not  lie  against  justice  who, 
in  a  subsequent  return  to  appeal,  recites  judgment 
rendered  on  the  nineteenth,  which  is  correct,  in- 
stead of  the  twentieth  as  previously  returned. 

Millard  v.  Jenkins,  9  Wend.  ~".is,  619 

In  action  against  justice  for  false  return,  to  ap- 
peal it  should  appear  that  plaintiff  was  injured  by 
return  made.  Idem.  619 

Where  warrant  issues  In  favor  of  non-resident 
plaintiff,  action  may  be  brought  before  any  justice 
of  the  county. 

Hunter  v.  Burti*.  10  Wend.  368.  885 

Where  action  is  against  non-resident  defendant, 
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action  must  be  before  justice  of  town  in  which  de- 
fendant may  be  at  time  of  commencement  of  suit 
Idem.  885 

A  suit  in  justice's  court  must  be  brought  in  the 
town  or  next  adjoining  town  wherein  either  plaint- 
iff or  defendant  to  the  record  resides. 

Hardy  v.  Rowe,  7  Wend.  452,  194 

Before  Rev.  Stat.,  jurisdiction  of  justice  was  co- 
extensive with  county,  and  he  could  issue  a  process 
and  make  it  returnable  in  any  part  of  county. 

Schroepel  v.  Taylor,  10  Wend.  196,  827 

Justice  of  peace  having  acquired  jurisdiction,  is 
not  liable  in  trespass  for  error  in  judgment. 

Horton  v.  Auchmpotiy,  7  Wend.  200,  104 

So  held  where  justice  granted  adjournment  to 

plaintiff  not  entitled  to  it,  and  subsequently  entered 

judgment  and  issued  execution  against  defendant. 

Idem.  104 

A  justice  of  peace  has  no  authority  to  take  an 

affidavit  to  found  a  certiorari. 

People  v.  Tioga  C.  P.,  7  Wend.  516,  217 

After  decision  of  demurrer  against  defendant, 
justice  may  refuse  to  give  leave  to  plead ;  the  exer- 
cise of  his  discretion  is,  however,  subject  to  review 
by  certiorari. 

Sloan  v.  Case,  10  Wend.  370,  889 

In  absence  of  fraud  or  evil  intent,  case  does  not 
lie  against  justice  for  erroneous  information  as  to 
amount  of  judgment. 

Wickware  v .  Bryan,  11  Wend.  545,  1196 

Case  lies  against  justice  for  corruptly  refusing  to 
perform  a  ministerial  act,  as  the  taking  of  security 
required  to  be  given  on  the  prosecution  of  an  ap- 
peal. 

Tompkins  v.  Sands,  8  Wend.  462,  433 

Justice  has  jurisdiction  of  action  of  covenant  on 
bond,  where  damages  claimed  do  not  exceed  $50,  al- 
though penalty  of  bond  exceed  that  sum. 

Boomer  v.  Lane,  10  Wend.  525,  945 

JUSTICE  COURTS. 

Issuing  of  summons  in  justice  court  is  com- 
mencement of  suit,  though  justice  directs  constable 
to  delay  its  service,  he  having  acted  without  au- 
thority. 

Koon  v.  Greenman,  7  AVend.  121,  76 

Misdescription  of  defendants  in  action  in  justice 
courts  against  defendants,  described  as  belonging  to 
particular  association,  is  not  material. 

Benson  v.  Brown,  10  Wend.  258,  849 

Return  of  justice  is  conclusive  in  C.  P. 

Bates  v.  Conkling,  10  Wend.  389,  896 

Where  it  does  not  expressly  appear  that  jury  re- 
tired from  the  court  room,  judgment  will  not  be  re- 
versed on  ground  that  constable  was  not  sworn  to 
attend  them. 

Hatch  v.  Mann,  9  Wend.  262,  606 

In  default  of  jurors  on  return  of  venire,  justice  is 
authorized  to  issue  a  second  venire  and  so  on  until  a 
jury  appear. 

Roach  v.  Cosine,  9  Wend.  227,  593 

Justice  being  engaged  in  trial  of  another  cause,  is 
good  excuse  for  delay,  and  case  may  be  tried  there- 
after though  defendant  has  departed  from  place  of 
trial. 

Hunt  v.  Wickwlre,  10  Wend.  102,  793 

When  the  essential  rights  of  the  parties  depend 
upon  the  pleadings  exnibited  in  a  justice  court, 
the  court  will  be  governed  by  them. 

Hardy  v.  Rowe,  7  Wend.  452,  194 

Plaintiff,  whose  proceedings  before  justice  are 

suspended  by  plea  of  title,  may,  under  Act  of  1813, 

issue  capias  at  any  time  thereafter,  during  next 

term  of  C.  P.,  and  such  issuing  is  a  compliance  with 

condition  upon  which  liability  of  cognizor  depends. 

Harris  v.  Underwood.  10  Wend.  668,  995 

Adjournment  in  justice's  court  must  be  regular 

or  justice  loses  jurisdiction. 

Kimball  v.  Mack,  10  Wend.  497,  935 

Adjournment  by  agreement  of  parties,  in  absence 
of  justice,  although  subsequently  entered  by  him 
on  docket,  is  irregular,  and  judgment  by  default 
rendered  on  day  to  which  cause  is  adjourned,  will 
be  reversed.  Idem.  935 

Bond  given  after  suing  out  certiorari  In  justice 
court,  to  restore  damages  for  which  judgment  was 
obtained  with  interest  and  costs,  does  not  render 
obligor  responsible  for  costs  of  reversal  in  case 
judgment  is  reversed. 

Oriffln  v.  Mortimer,  8  Wend.  638,  46O 

Form  of  such  bond,  see,  Idem.  46O 

In  justice  court  defendant  who  claims  to  be  en- 
titled to  a  set-off,  is  not  bound  to  furnish  formal  bill 
of  particulars,  but  must  specify  nature  of  claim 
with  reasonable  certainty. 

Harrington  v.  Ensign,  11  Wend.  554,         1199 

WEND.  7,  8,  9,  10,  11. 
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Statement  of  additional  count  made  after  adjourn- 
ment, was  held  sufficient.  Idem.  1199 
On  appeal  from  justice  judgment,  defendant  is 
not  allowed  to  make  formal  objections  to  declara- 
tion, of  which  he  might  have  availed  himself  by  de- 
murrer in  court  below. 

Dean  v.  arldleu,  10  Wend.  254,  848 

Justice  may  refuse  to  enter  nonsuit  for  reason- 
able cause.where  plaintiff  fails  to  appear  within  one 
hour  after  process  is  returnable. 

Barber  v.  Parker,  11  Wend.  51,  1O18 

Defendant  who  willfully  abandons  his  defense  by 
availing  himself  of  momentary  omission  of  plaint- 
iff to  appear  in  limited  time,  is  remediless. 

Idem.  1018 


LANDLORD  AND  TENANT. 

See  LEASE. 

Interest  of  lessee  is  not  affected  by  a  conveyance 
by  grantor  by  warranty. 

Rickert  v.  Snyder,  9  Wend.  416,  661 

Covenant  by  lessee  of  ferry  to  maintain  the  same 
and  keep  it  in  good  order,  is  broken  by  diversion  of 
traffic,  which  is  injurious  to  lessor's  tavern,  and  loss 
of  rent  is  recoverable  as  damages. 

De  Wint  v.  Wtttse,  9  Wend.  325,  629 

Where  lessee,  under  terms  of  lease,  was  to  have 
farm  "  from  year  to  year  as  long:  as  it  was  to  be  let," 
and  after  first  year  was  turned  out  under  landlord 
and  tenant  act  for  holding  over,  and  landlord  let  to 
another.  Held,  action  would  lie  by  tenant  for  breach 
of  covenant. 

Wattey  v.  Radcliffe,  11  Wend.  22,  1OO7 

Tenant  for  a  year  holding  over  is  a  tenant  at  suf- 
ferance and  is  not  entitled  to  a  month's  notice,  but 
may  be  removed  under  statute  authorizing  sum- 
mary proceedings. 

Rowan  v.  Lytle,  11  Wend.  616,  1228 

Right  to  remove  such  tenant  may  be  lost  by  laches 
of  landlord  to  proceed  in  time.  Idem.  1222 

Such  tenant  cannot  set  up  title  acquired  since 
leasing  of  the  premises.  Idem.  1222 

One  entering  in  possession  of  land  by  consent  or 
permission  of  a  tenant,  will  be  considered  in  respect 
to  landlord's  rights  as  substituted  in  place  of  tenant 
by  whose  permission  he  enters. 

Benson  v.  Bottes,  H  Wend.  175,  332 

One  hiring  premises  for  one  year  at  specified  rent 
where  landlord  agreed  to  pay  certain  sum  to  him  if 
he  should  occupy  seven  years  at  same  rate,  is  en- 
titled to  said  sum  where  nis  sub-tenant  surrenders 
premises  14  days  before  expiration  of  second  year. 
Idem.  332 

A  party  who  deters  bailiff  from  taking  tenant's 
goods,  falsely  denying  tenant's  ownership  and  al- 
leging ownership  by  another,  is  liable  for  penalty 
for  assisting  tenant  in  concealing  goods. 

Crafts  v.  Plumb,  11  Wend.  143,  1O51 

Bent  must  be  certain  to  authorize  distress. 

FolMttM  v.  Jackson,  9  Wend.  302,  62O 

The  affidavit  required  by  law  specifying  the 
amount  of  rent,  etc.,  cannot  be  made  before  a  jus- 
tice of  the  peace,  but  must  be  made  before  an  offi- 
cer generally  authorized  to  administer  oaths. 

Christman  v.  Floyd,  9  Wend.  340,  634 

A  demise  to  A.  B.,  his  heirs  and  assigns,  for  such 
term  of  time  as  he  pays  rent,  etc.,  he,  on  his  part, 
covenanting  for  himself,  his  heirs,  etc.,  to  pay  rent 
and  perform  covenants,  is  a  perpetual  lease.  The 
lessor  but  not  the  lessee,  may  elect  on  default  to 
consider  it  forfeited. 

Foltz  r.  Huntleu,  7  Wend.  210,  1O8 

The  appropriation  of  a  mill  privilege  (the  subject 
of  the  demise)  by  Canal  Commissioners,  is  not  evic- 
tion by  title  paramount  so  as  to  relieve  lessee  from 
performance  of  covenants,  as  he  is  entitled  to  com- 
pensation. Idem.  108 

LARCENY. 

Larceny  may  be  committed  by  a  man  stealing  his 
own  property  where  the  intent  Is  to  charge  another 
with  the  value  of  it. 

Palmer  v.  People,  10  Wend.  165,  816 

A  foreigner  committing  larceny  abroad,  but  com- 
ing in  this  State  and  bringing  stolen  property  with 
him.  may  be  indicted,  convicted  and  punished  in 
same  manner  as  if  larceny  had  originally  been  com- 
mitted here. 

People  v.  Burke,  11  Wend.  129,  1O46 

LEASE. 

See  LANDLORD  AND  TENANT. 
WEND.  7,  8,  9,  10,  11. 


LEGACY. 

Absolute  gift  of  a  legacy  with  time  of  payment, 
postponed,  vests  at  death  of  testator,  but  where 
time  is  of  the  substance  of  the  gift,  it  does  not  vest 
until  contingency  happens. 

Pater*  m  v.  KIH.i'  K.r'rx,  11  Wend.  259,         1O93 

Absolute  gift  of  interest  until  payment  of  princi- 
pal, vests  the  latter,  so,  also,  legacy  will  vest  at  tes- 
tator's death  where  payment  sooner  than  time  spec- 
ified is  left  to  discretion  of  trustee.  Idem.  1O93 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LICENSE. 

Except  in  City  of  New  York,  grocers  cannot  be 
licensed  to  sell  strong  and  spirituous  liquors,  to  be 
drank  on  premises  wnere  groceries  are  kept. 
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LIEN. 

Where,  by  contract  to  manufacture  and  transport 
boards,  manufacturer  was  to  have  lien  after  deliv- 
ery of  certain  quantity,  and  where  such  quantity  is 
not  reached  through  failure  of  the  party  to  furnish 
lumber,  the  common  la»v  lien  for  the  whole  amount 
attaches  to  last  quantity  manufactured,  notwith- 
standing the  special  agreement. 

Mount  v.  Williams,  11  Wend.  77,  1027 

LIMITATIONS. 

Chattels  or  money  may  be  limited  over  after  life 
estate,  but  not  after  gift  of  absolute  property. 

Paterson  v.  EUte'  Ex'rs,  11  Wend.  259,       1093 

LIMITATION  OF  ACTIONS. 

Statute  of  Limitations  had  no  application  to  debts 
due  the  State  previous  to  the  Rev.  Stat.  of  1829. 

People  v.  Sitprft.  of  Col.  Co.,  10  Wend.  363,    887 

All  demands  existing  at  time  Rev.  Stat.  went  into 
effect,  were  barred  in  six  years,  same  as  demands 
subsequently  accruing.  Idem.  887 

Action  on  award  under  seal  is  not  barred  by  stat- 
ute of  limitations,  though  submission  was  not  un- 
der seal. 

Smith  v.  Lockwood,  7  Wend.  241,  119 

It  seems  that  statute  cannot  be  pleaded  though 
neither  submission  nor  award  were  under  seal. 

Idem.  119 

Continuance  of  a  nuisance  for  20  years,  is  no  de- 
fense to  proceedings  by  public  to  abate  it,  or  to 
action  by  individual  for  special  peculiar  injury  sus- 
tained by  it. 

Mills  v.  Han,  9  Wend.  315,  625 

Action   for   negligence   in   omitting   to    collect 
amount  of  mortgage,  is  barred  unless  suit  be  com- 
menced within  six  years  from  the  time  when,  with 
due  diligence,  money  might  have  been  collected. 
Morgan  v.  Plumb,  9  Wend.  287,  615 

Cause  of  action  accrues  on  note  due  on  collection 
of  certain  mortgage,  when  mortgagee  enters  into 
possession  under  foreclosure,  and  his  title  becomes 
absolute,  if  mortgaged  premises  equal  the  debt. 

Idem.  615 

Rev.  Stat.  limiting  actions  in  ejectment  for  dower 
to  20  years  after  husband's  death,  does  not  apply 
where  husband  died  previous  to  Rev.  Stat. 

Saj/re  v.  Wisner,  8  Wend.  661,  5O5 

Upon  payment  by  surety  of  part  of  a  judgment 
obtained  against  him,  and  giving  his  note  for  bal- 
ance, which  plaintiff  accepts  in  satisfaction  of  his 
claim,  surety's  cause  of  action  against  principal  is 
complete,  and  Statute  of  Limitations  begins  to  run. 
Roilmnn  r.  Hulikn,  lit  Wend. 498.  936 

Tf  suit  for  removal  of  property  severed  from  free- 
hold be  brougnt  within  six  years  of  its  removal, 
statute  is  no  bar.  though  property  was  severed  more 
than  six  years  prior  thereto. 

Moni'in  r.  Varich, 8  Wend.  587,  478 

Action  for  mesne  profits  will  not  lie  until  after  re- 
<•(  i  very  in  ejectment  and  if  for  injury  to  the  freehold, 
action  is  barred  after  six  years  from  the  time  it  was 
committed,  though  judgment  in  ejectment  was  pre- 
vented by  injunction  until  after  the  expiration  of 
the  six  years.  Idem.  478 

In  the  case  of  mutual  accounts  where  no  more 
than  six  years  intervenes  between  the  date  of  the 
items  though  disconnected  dealings.  Held,  whole 
account  taken  out  of  the  statute. 

Chamberlain  r.  Cuj/ter,  9  Wend.  12fl.  557 

Unless  there  are  mutual  accounts  and  reciprocal 
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demands  between  the  parties,  one  item  within  six 
years  will  not  protect  others  from  the  statute. 

Kimball  v.  Brown,  7  Wend.  322,  148 

To  entitle  party  to  protection  of  the  proviso  in 
the  statute,  in  favor  of  infants,  etc.,  the  infancy 
and  the  bringing  of  suit  within  the  time  limited  af- 
ter disability  removed,  must  be  specially  pleaded, 

Hydev.  Stone,  7  Wend.  354,  159 

Where  a  debtor  %-irtually  admitted  a  debt  barred 
by  statute,  but  instead  of  promising1  to  pay  it  or  ex- 
pressing a  willingness  to  pay  it,  declared  his  inabil- 
ity to  do  so,  that  he  hoped  to  see  his  creditors  and 
do  something  about  it.  Held,  such  admissions 
would  not  authorize  implication  of  new  promise. 

Hancock  v.  Bliss,  7  Weud.  267,  128 

A  promise  is  never  to  be  implied,  if  from  all  the 
conversation  the  presumption  of  a  promise  is  re- 
pelled.   Idem.  128 
Promise  by  maker  to  settle  note,  barred  by  stat- 
ute, is  equivalent  to  promise  to  pay. 

Pinkerton  v.  Bailey,  8  Wend.  600,  483 

Promise  to  holder  of  chose  in  action,  is  available  to 
subsequent  holder. 

Soidden  v.  Van  Rensselcer,  9  Wend.  393,       61 7 
Acknowledgment  of  pre-existing  debt  by  partner 
after  dissolution,  admissible  to  take  case  out  of  the 
statute. 

Patterson  v.  Choate,  7  Wend.  441,  190 

What  is  sufficient  acknowledgment,  see  Idem.  190 

MANDAMUS. 

On  quashing  indictment,  if  court  at  subsequent 
term  do  not  give  public  prosecutor  leave  to  make 
up  record  as  if  judgment  had  been  given  for  de- 
fendant on  demurrer,  this  court  will  award  manda- 
mus. 

People  v.  Stone,  9  Wend.  182,  577 

On  motion  to  C.  P.  to  set  aside  proceedings  they 
granted  amendment  without  costs  on  an  error 
which  was  not  principal  ground  of  motion,  but  this 
court  refused  to  control  the  exercise  of  their  dis- 
cretion in  regard  to  costs. 

People  v,  Onondaya  C.  P.,  8  Wend.  509,        450 

Discretion  of  inferior  court  is  not  controlled  by 
mandamus. 

People  v.  Super.  Ct.  of  N.  Y.,  10  Wend.  285.  859 

Discretion  of  tribunal  ceases  where  law  has  given 
parties  rights  as  growing  out  of  certain  state  of 
facts.  Idem.  859 

Where  there  is  no  dispute  about  facts,  discretion 
as  to  setting  aside  verdict  as  against  weight  of  evi- 
dence, ceases,  and  Supreme  Court  may  interfere  by 
mandamus.  Idem.  859 

Where  hearing  is  improperly  refused  to  be  post- 
poned by  subordinate  tribunal,  their  decision  may 
be  corrected  by  certiorari  or  mandamus. 

Brooklyn  v.  Patchen,  8  Wend.  47,  286 

If  debtor  committed  under  Fraudulent  Debtor 
Act  complies  with  requirements  of  Act,  and  officer 
refuse  to  discharge  him,  remedy  is  by  mandamus. 
Townsend  v.  Morrell,  10  Wend.  577,  968 

Relator  may  be  ruled  to  demur  or  plead  to  return 
to  alternative  mandamus  within  20  days  after  com- 
ing in  of  such  return. 

People  v.  Cayuga  C.  P.,  10  Wend.,  632,          981 

KeJator  may,  notwithstanding  rule  to  plead  or 
demur  to  return  to  alternative  mandamus  within  20 
days  after  coming  in  of  suchireturn,  apply  by  parol. 
on  due  notice,  at  special  term,  within  that  time,  for 
peremptory  mandamus.  Idem.  981 

Mandamus  will  not  lie  to  compel  entry  of  satis- 
faction of  judgment  on  replevin  bond  to  prosecute 
suit  in  another  State,  upon  payment  by  defendant 
of  nominal  damages  and  costs,  but  he  will  be  left  to 
remedy  by  writ  of  error. 

Ex  pnrte  Uvtnastonv.  Super.  Ct.  of  N.  Y. 
10  Wend.  545,  952 

Mandamws  will  not  be  awarded  to  compel  corpor- 
ation to  execute  lease  under  statute  to  purchaser, 
for  property  sold  for  taxes,  when  the  sale  is  irregu- 
lar and  purchaser  would  not  acquire  good  title. 
People  v.  Mayor,  etc.,  of  N.  Y.,  10 
Wend.  393.,  898 

Lir-g  when  there  is  no  other  remedy  at  law.  It  is 
no  objection  that  party  has  remedy  in  equity,  or  that 
his  adversary  may  be  punished  criminally. 

Idem.  898 

Whore  it  is  the  duty  of  supervisors  to  raise  money 

1  or  i  >r<linnrycounty  charges,  remedy  is  by  mam  In  in  us 

against  them,  and  not  by  action  against  the  county. 

/•",,,/*  r.  Sii  t,'!-*  Col.  Co.,  10  Wond.  383.          887 

A  mandamus  will  not  be  granted  commanding 
a  Justice  to  proceed  in  a  suit  before  him  in  which  he 
had  given  Judgment  of  nonsuit,  which  subsequent- 
ly was  reversed  in  the  C.  P. 

Anon.,  9  Wend.  603,  691 
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To  a  return  to  a  mandamus,^  relator  is  not  allowed 

to  demur  specially  ;  if  dissatisfied  with  the  return, 

he  may  obtain  a  further  or  supplementary  return. 

The  People  v.  N.  Y.  C.  P.,  9  Wend.  429,         666 

Instead  of  an  alternative  mandamus  to  a  court  of 
C.  P.  to  vacate  a  rule  ordered  by  it,  this  court  in  the 
first  instance  grants  an  order  to  show  cause. 

Anon.,  9  Wend.  472,  681 

In  alternative  mandamus,  relator  sets  forth  his  ti- 
tle, or  the  facts  upon  which  he  relies  for  relief 
sought,  and  by  it  defendant  is  required  to  do  par- 
ticular act  asked  for,  or  to  show  cause. 

Com'l  Bk.  of  Albany  v.  Canal  Com'rs,  10 
Wend.  25,  764 

Title  of  relator  to  relief  asked  must  be  clearly 
stated  in  writ  itself,  and  the  return  must  deny  facts 
stated  or  avoid  them.  A  return  setting  forth  matters 
of  evidence  from  which  facts  may  be  inferred  is  de- 
murrable.  Idem.  764 

If  writ  is  defective  in  form  or  substance,  defend- 
ant may  move  to  quash  it,  and  the  objection  to  sub- 
stance may  be  taken  at  any  time  before  peremptory 
mandamus  is  awarded.  Idem.  764 

Peremptory  mandamus  was  granted  to  vacate 
rule  of  subordinate  court  granting  new  trial  on 
newly  discovered  evidence  ;  the  return  to  alterna- 
tive mandamus  showing  such  evidence  to  be  cumu- 
lative and  party  asking  for  new  trial  chargeable 
with  laches. 

People  v.  Super.  Ct.  of  N.  Y.,  10  Wend. 
285,  859 

A  party  is  guilty  of  laches,  who,  knowing  what 
witness  might  be  expected  to  testify  to,  and  what  he 
could  testify  to,  fails  to  produce  him  on  trial 
through  forgetf ulness.  Idem.  859 

On  motion  for  peremptory  mandamus,  court's  de- 
cision is  made  solely  upon  return  to  the  alternative 
writ;  they  do  not  look  to  the  affidavit  on  which  it 
was  founded. 

People  v.  Com'rs  of  Hudson,  7  Wend. 
474,  202 

MARINE  INSURANCE. 

Neither  part  owner,  nor  ship's  husband,  insuring 
vessel  for  other  owners,  without  express  authority, 
can  recover  premium  paid  by  them. 

Turner  v.  Burrows,  8  Wend.  144,  321 

Where  policy  is  on"goods  ouf'and  upon  ^"pro- 
ceeds thereof  home,"  the  identical  goods  compos- 
ing the  outward  cargo  brought  home  in  return  voy- 
age, not  included  in  words  "proceeds  home"  nor 
covered  by  the  policy. 

Dow  v.  Whetten,  8  Wend.  160,  327 

MARRIAGE. 

Marriage  is  complete  if  there  be  a  full,  free  and 
mutual  consent  between  parties  capable  of  con- 
tracting, though  not  followed  by  cohabition. 

Jackson  v.  Winkle,  7  Wend.  47  49 

Arrest  of  putative  father  of  bastard  child  is  not 

enough  to  avoid  the  contract  on  ground  of  duress. 

Idem.  49 

MONEY  HAD  AND  RECEIVED. 

Where  mortgage  was  assigned  to  one  member  as 
security  for  advances  from  the  firm  and  sale  made 
on  foreclosure  by  such  one ;  held,  action  for  mon- 
ey had  and  received  sustained  against,  both  partners 
for  amount  of  purchase  money  less  advance  made 
by  firm. 

Oilchrist  v.  Cunningham,  8  Wend,  641,         498 

MONEY  PAID. 

Owner  of  property  in  possession  of  tenant  may 

bu y  it  in  on  a  sale  of  same  as  a  distress  for  rent  and 

bring  his  action  for  money  paid  against  the  tenant. 

Wells  v.  Porter,  7  Wend.  119,  76 

Such  action  held  to  lie  against  joint  tenant  of 
premises,  having  no  interest  in  contract  under 
which  his  co-tenant  came  possessed  of  the  property 
sold.  Idem.  76 

MORTGAGE. 

Conveyance  absolute  in  its  terms  may  be  shown 
to  be  a  mortgage. 

Roach  v.  Cosine,  9  Wend.  227,  593 

Mortgagor  cannot  be  turned  out  under  statute 
allowing  summary  proceedings.  Idem.  593 

Where  portion  of  debt  secured  by  mortgage  is  as- 
signed and  mortgagee  and  assignee  unite  in  fore- 
closure, proceeds  being  less  than  part  of  debt  as- 
signed, go  to  assignee. 

Mn /inn  ic.'s  Bk.  v.  Bk.  of  Niagara,  9 
Wend.  410,  659 

WEND.  7,  8,  9,  10,  11. 


GENEKAI,  INDEX. 


Mortgagee  brought  suit  In  name  of  mortgagor  on 
pWicy  of  insurance  assigned  to  the  former  and  re- 
covered judgment,  and  subsequently  compelled 
mortgagor  to  pay  mortgage  debt  by  bill  of  fore- 
closure. Held,  assurers  were  discharged  from  pay- 
ing judgment,  on  paying  to  mortgagee  all  the  taxa- 
ble costs  in  suit  against  them. 

Trader'*  Ins.  Co.  v.  Robert,  9  Wend.  474,  681 
Assignee  of  mortgage  does  not,  by  deed  of  assign- 
ment, acquire  legal  title  to  mortgaged  premises  nor 
does  ho  thereby  become  entitled  to  the  rents  where 
premises  are  held  under  a  lease, 

Jackson  v.  Myers,  11  Wend.  5*3,  1192 

Where  payee  delivers  note  to  maker  on  receipt 
of  deed  from  him  and  at  the  same  time  executes 
agreement  to  pay  over  surplus,  if  land  should  sell 
for  more  than  enough  to  pay  existing  mortgages 
and  expenses;  held,  that  deed  and  agreement  should 
be  construed  as  a  mortgage. 

Palmer  v.  Gurnsey,  7  Wend.  248,  121 

Mortgage  to  secure  the  payment  of  a  debt  in  spe- 
cific articles  where  mortgagee  is  authorized  to  sell 
on  default  at  public  venduc  and  to  retain  from  pro- 
ceeds a  certain  sum,  may  be  foreclosed  under  the 
statute. 

Jackson  v.  Turner,  7  Wend.  458,  196 

At  law  a  deed  from  loan  officers,  in  pursuance  of 
sale  under  loan  office  mortgage,  will  be  held  con- 
clusive on  showing  default  in  payment  by  mort- 
gagor, although  mortgaged  premises  were  not  duly 
advertised  for  sale. 

Brown  v.  Wither,  8  Wend.  657.  503 

Mortgagee  may  maintain  trespass  against  lessee 

of  mortgagor  who,  under  lease  executed  subsequent 

to  mortgage,  removes  crops  growing  at  time  of 

foreclosure. 

Lane  v.  King,  8  Wend.  584,  477 

MOTIONS  AND  ORDERS. 

Motion  to  stay  waste  may  be  made  at  general  or 
special  term. 

Anon.,  1  Wend.  521,  219 

Order  to  stay  waste  will  be  granted  on  an  ex  parte 
application. 

People  v.  Alberty,  11  Wend.  160,  1057 

Removal  of  hemlock  bark  previously  peeled  is  not 
a  violation  of  the  order.  Idem.  1O57 

Where  conclusive  answer  is  given  to  special  mo- 
tion, motion  will  be  denied,  and  will  not  be  con- 
tinued over  to  subsequent  term  to  give  opportunity 
of  replying.  If  answer  be  untrue  or  can  be  satis- 
factorily explained,  proper  course  is,  on  new  no- 
tice, to  ask  for  vacatur  of  rule  denying  motion. 

Standard  v.  Williams,™  Wend.  599,  97O 

Supreme  Court  Commissioner  has  power  to  make, 
modify  or  revoke  order  for  security  for  costs. 

Moore  v.  Merrill,  9  Wend.  482.  684 

On  application  to  modify  or  revoke  order,  regu- 
lar notice  should  be  given  to  party  obtaining  the 
order.  Idem.  684 

On  motion  f  or  cert iorari  in  open  court,  allegations 
of  party  applying  not  allowed  to  be  controverted. 
Com'rs  of  Warwick  v.  Judges  of  Orange, 

9  Wend.  434,  667 

Special  order  for  rule  to  plead  in  ejectment  may 
be  obtained  either  at  general  or  special  term. 

Front  i'.  Snow,  7  Wend.  521,  219 

A  motion  to  mitigate  bail  is  chamber  business. 

Smith  v.  Newell,  7  Wend.  484,  2O6 

On  motion  for  new  trial  on  ground  of  newly  dis- 
covered evidence,  a  case  of  what  transpired  on  the 
trial  must  be  presented. 

Anon.,  7  Wend.  331,  151 

Motion  must  be  noticed  for  first  day  of  special 
term,  unless  excuse  appears  for  noticing  for  subse- 
quent day. 

Rogers  v.  Bigctow,  10  Wend.  547,  958 

On  motion  to  set  aside  a  Judgment  for  costs,  irreg- 
ularly entered,  the  court  will  not  hear  an  affidavit 
of  unreasonable  delay,  etc.:  such  facts  must  be 
shown  before  entry  of  the  judgment. 

Winne  v.  Van-Schaick,  9  Wend.  448,  672 

MUNICIPAL  CORPORATIONS. 

See  HIGHWAYS. 

Corporation  of  Albany  has  a  right  to  pass  ordi- 
nances to  prevent  obstruction  to  navigation  caused 
by  an  unauthorized  floating  storehouse  or  vessel, 
and  to  enforce  the  same  by  penalty,  and  its  jurisdic- 
tion is  not  affected  by  Act  of  1823,  authorizing  con- 
struction of  basin,  etc. 

Hart  v.  Mauor,  etc.,  of  Albany,  9  Wend. 
571,  716 

Corporation  of  City  of  Albany  has  no  power  un- 
•der  its  charter  or  by  special  Act  to  remove  the  bulk- 
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head  connecting  the  Erie  Canal  with  the  Hudson 
ttiver,  though  such  removal  is  necessary  to  the 
abatement  of  the  nuisance  caused  by  the  filling  up 
of  the  basin  adjacent  thereto. 

People  v.  Corp.  of  Albany.  11  Wend.  539,    1194 

Indictment  lies  against  Corporation  of  the  city  for 
a  neglect  to  do  what  the  common  good  requires  as 
the  excavating  of  such  basin.  Idem.  1194 

A  resolution  passed  by  a  minority  of  a  board  of 
trustees  is  not  obligatory,  where  remaining  mem- 
bers are  incompetent  to  vote,  although  they  enter 
their  assent  to  proposed  measure. 

Colexv.  WUttamabura,  10  Wend.  659,  993 

A  resolution  of  a  board  of  trustees  is  not  valid 
unless  passed  by  a  quorum  competent  to  transact 
business.  Idem.  992 


NAVIGATION. 

C.  P.  may  grant  licenses  to  keep  ferries  on  the  Ni- 
agar#River,  although  the  jurisdiction  of  the  State 
extends  only  to  the  center  of  the  river,  and  one  car- 
rying persons  or  goods  for  hire,  without  license,  is 
subject  to  punishment  for  a  misdemeanor. 
People  v.  Babcock,  11  Wend.  586, 

NEW  TRIAL. 

Payment  made  by  debtor  to  creditor's  creditor  on 
request,  and  applied  on  note,  when  relied  on  to  take 
it  out  of  Statute  of  Limitations,  the  question  of  ac- 
knowledgment is  one  for  the  jury,  and  when  not  so 
submitted,  new  trial  will  be  granted. 

Read  v.  Hurd,  7  Wend.  408,  178 

Where  jury  pass  upon  defendant's  intent  in  action 
for  penalty  for  assisting  tenant  in  concealing  goods, 
and  acquit  him,  new  trial  not  granted  unless  verdict 
clearly  against  evidence. 

Crafts  v.  Plumb,  11  Wend.  143,  105O 

Where  verdict  in  libel  is  for  defendant,  new  trial 
will  not  be  granted  as  being  against  weight  of  evi- 
dence, where  proof  is  such  that  plaintiff  would  only 
be  entitled  to  nominal  damages. 

Rundell  v.  Butler,  10  Wend.  119,  799 

Where  it  was  shown  that  plaintiff,  in  breach  of 
promise  suit, was  guilty  of  grossly  Indecent  conduct 
with  another  than  defendant,  the  charge  of  judge 
that  plaintiff  was  entitled  to  exemplary  damages  or 
nothing,  is  ground  for  new  trial. 

Palmer  v.  Andrews,  7  Wend.  142,  84 

In  action  of  seduction,  evidence  of  promise  of 
marriage  is  inadmissible,  and  when  received,  though 
jury  is  instructed  to  disregard  it,  verdict  will  be  set 
aside. 

Oillet  v.  Mead,  7  Wend.  193,  1 02 

Where  in  action  for  seduction  of  daughter 
brought  after  pregnancy,  but  before  birth  of  child, 
evidence  of  loss  of  service  and  expenses  incurred 
after  commencement  of  action,  was  received,  court 
refused  to  set  aside  verdict,  the  cause  of  action  be- 
ing clearly  established  without  such  proof. 

Stiles  v.  Tilford,  10  Wend.  338,  878 

On  the  granting  or  denial  of  a  new  trial  by  a  cir- 
cuit judge,  a  rule  must  be  entered  to  give  effect  to 
such  decision  at  the  next  term  after  the  decision. 
,Ui(ir  v.  Demaree,  9  Wend.  449,  673 

On  motion  for  a  new  trial,  court  is  warranted  in 
considering  facts  as  appearing  In-  bill  of  exceptions, 
where  court's  decision  below  was  rendered  without 
objection  on  the  assumption  of  such  facts. 

Jackson  v.  Roberts'  Ex'rs.  11  Wend.  422.    1152 

Where  in  action  on  note  payable  in  specific  arti- 
cles, court  of  C.  P.,  on  request,  refused  to  instruct 
jury  that  demand  was  insufficient,  but  said  the 
question  of  sufficiency  was  one  for  jury  to  decide, 
but  in  opinion  said  that  evidence  constituted  a  de- 
mand and  was  sufficient  to  entitle  plaintiff  to  a  re- 
covery, court  on  appeal  refused  to  reverse  judg- 
ment. 

Durkee  v.  Marshall,  7  Wend.  312,  144 

In  trespass  for  damages  arising  from  a  collision 
on  the  Erie  Canal,  where  verdict  was  for  defendant, 
new  trial  was  granted  for  omission  of  judge  to  in- 
struct jury  to  inquire  whether,  under  circumstances 
of  the  case,  defendant  was  not  bound  to  know  that 
his  boat  could  not  pass  without  hazard,  and  if  it 
was,  whether  he  ought  not  to  have  proceeded  with 
greater  caution. 

Dugert  v.  Bradley,  8  Wend.  469,  436 

In  action  of  debt,  containing  counts,  one  especially 
il<Mimmling  certain  sum  as  damages,  and  another  on 
quantum  meruit  demanding  like  sum,  where  verdict 
is  for  sum  greater  than  is  demanded  in  either  count, 
new  trial  will  be  granted. 

Mclntire  v.  Clark,  7  Wend.  330,  16O 
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After  two  concurring  verdicts,  where  there  is  no 
misdirection  of  judge,  new  trial  will,  not  be  granted 
although  court  may  be  of  opinion  that  verdict  is 
against  weight  of  evidence. 

Fowler  v.  Mtna  F.  Im.  Co.,  1  Wend.  270,  129 
Not  granted  on  ground  of  surprise  where  attor- 
ney was  subpoenaed  and  given  notice  to  produce  a 
deed  important  to  his  client's  adversary,  and  on  the 
trial  it  was  first  learned  to  have  been  delivered  over 
by  him  to  a  third  party. 

Jackson  v.  Warford,  1  "Wend.  62,  55 

New  trial  not  granted  where  judge  directs  a  ver- 
dict on  competent  evidence,  it  being  uncontra- 
dicted. 

Nichols  v.  Goldsmith,  7  Wend.  160,  9O 

New  trial  will  be  granted  where  charge  9f  judge 

has  a  tendency  to  make  erroneous  impression  upon 

a  jury  and  to  mislead  them  in  their  view  of  the  case. 

Benham  v.  Gary,  11  Wend.  83,  1O29 

Where  plaintiff  in  trespass,  who  had  proved  his 

cause,  was  nonsuited  by  defendant  upon  plea  of 

liberum  tenementum  which  was  not  proved,  nonsuit 

set  aside  and  new  trial  granted. 

Wilcox  v.  Wood,  9  Wend.  346,  636 

Mere  informality  or  mistake  of  officer  in  drawing 
jury,  is  not  ground  for  new  trial  either  in  civil  or 
criminal  case  where  no  injury  could  have  been  sus- 
tained. 

People  v.  Ransom,  7  Wend.  417,  182 

Where  general  verdict  is  rendered  and  contingent 

damages  assessed,  and  afterwards  demurrer  to  one 

count  is  adjudged  good,  venire  de  novo  must  be 

awarded,  with  costs  of  former  trial  to  defendant. 

Garr  v.  Gomez,  9  Wend.  649,  744 

A  general  verdict  on  a  declaration  containing 
two  counts,  one  good  and  the  other  bad,  will  be  set 
aside,  but  a  venire  de  novo  will  be  awarded. 

Candler  v.  Rosseter,  10  Wend.  487,  932 

Cannot  be  granted  in  cases  greater  than  misde- 
meanor, whether  accused  be  acquitted  or  convicted. 
People  v.  Comstock,  8  Wend.  549,  464 

NOTICE. 

Defendant  who  suffers  default  may  be  required 
to  accept  short  notice  of  trial :  and  if  he  refuse,  un- 
less he  shows  that  he  had  not  sufficient  time,  he 
will  not  be  relieved,  though  he  swears  to  merits. 
Butter  v.  King,  10  Wend.  561,  957 

Notice  of  inquiry  must  be  given  14  days  before 
day  of  executing  writ  of  inquiry. 

Nichols  v.  Nichols,  10  Wend.  560,  957 

A  notice  indorsed  on  declaration,  requiring  de- 
fendant to  take  notice  of  rule  to  plead  within 


days  is  sufficient,  where  there  is  no  complaint  that 
party  has  been  mislead. 

Douwv.  Rice,  11  Wend.  178,  1O63 

Notice  to  produce  a  paper  as  preliminary  to  parol 
evidence  may  be  given  to  the  attorney  of  the  party 
of  record,  although  only  the  nominal  party. 

Brownv.  Littlefield,  7  Wend.  454,  195 

NONSUIT. 

Where  case  is  brought  when  action  should  have 
been  trespass,  if  objection  be  taken  on  the  trial, 
plaintiff  will  be  nonsuited. 

WUson  v.  Smith,  10  Wend.  324.  873 

Justice  at  trial  has  right  to  nonsuit  plaintiff,  on 
ground  of  incompetericy  or  insufficiency  of  evi- 
dence, if,  in  his  judgment,  plaintiff  fails  to  make  out 

'  Elwell  v.  McQueen,  10  Wend.  519,  943 

Judgment  of  nonsuit  by  justice,  is  not  a  bar  to 
another  suit  for  same  cause.  Idem.  943 

Justice  cannot  nonsuit  plaintiff  after  hearing 
proofs  and  taking  time  to  make  up  judgment,  and 
his  judgment  thereafter,  though  entered  as  one  of 
nonsuit,  will  bar  subsequent  action.  Idem.  943 

In  action  on  bond  where  plaintiff  has  not  assigned 
breaches  and  where  execution  of  bond  is  proved 
defendant  is  not  entitled  to  nonsuit. 

Reed  v.  Drake,  7  Wend.  345,  156 

To  non  pros,  plaintiff  in  error,  rule  to  transcribe 
record  must  be  entered  in  court  below,  and  not  in 
Supreme  Court. 

Melvin  v.  Laycraft,  10  Wend.  574,  962 

Where  nonsuit  for  insufficient  evidence  is  proper 
but  is  denied,  verdict  will  not  be  set  aside  where  de- 
fendant subsequently  in  progress  of  trial  supplies 
the  necessary  proof. 

Jackxon  v.Leggett,  1  Wend.  377,  167 

Where  no  special  term  intervenes  between  circuit 
and  next  general  term,  defendant  is  in  season  to  ap- 
ply for  judgment  as  in  case  of  nonsuit  for  omission 
of  plaintiff  to  try  cause  at  circuit,  at  any  time  pre- 
vious to  second  general  term. 

Lycrn  v.  Hoffman,  10  Wend.  678,  962 
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Motion  for  judgment  as  in  case  of  nonsuit  will  be 
denied  upon  plaintiff's  showing  that  no  cause  o%so 
young  an  issue  was  tried  at  circuit. 

Hawk  v.  Taylor,  10  Wend.  592,  968 

Judgment  as  in  case  of  nonsuit  cannot  be  obtained, 
where  one  of  two  or  more  defendants  has  suffered 
default. 

McGregor  v.  Cleveland,  10  Wend.  596,          969 
Where  judgment  as  in  case  of  nonsuit  is  rendered 
at  special  term,  a  record  of  judgment  roll  may  be 
made  up  as  of  such  special  term, 

Superintendents,  etc.  v.  Smith,  11  Wend. 

181,  1064 

Affidavit  to  found  motion  for  judgment  as  in  case 
of  nonsuit  may  be  made  by  defendant  as  well  as  by 
attorney,  but  cannot  be  made  by  attorney's  clerk. 

Ames  v.  Merriam,  9  Wend.  498,  69O" 

After  commencement  of  circuit  at  which  a  cause 

ought  to  have  been  noticed  for  trial,  defendant  may 

give  notice  of  motion  for  judgment  as  in  case  of 

nonsuit. 

Griffith  v.  Miller,  7  Wend.  514,  217 

It  is  not  necessary  in  a  cause  in  which  venue  is 
laid  in  other  county  than  New  York,  to  state  cause 
might  have  been  tried  had  it  been  noticed. 

Idem.  317 

No  excuse  for  delay  in  asking  for  judgment  as  in 
case  of  nonsuit,  is  necessary,  where  the  notice  is- 
given  within  10  or  12  days  after  the  close  of  the  cir- 
cuit at  which  the  cause  ought  to  have  been  tried. 

Harrison  v.  Stevens,  7  Wend.  519,  218- 

A  defendant  in  replevin  cannot  move  for  judg- 
ment as  in  case  of  nonsuit,  where  the  plaintiff  no- 
tices the  cause  and  neglects  to  bring  it  to  trial ;  he 
may,  however,  move  for  costs  for  not  proceeding  to 
trial  pursuant  to  the  notice. 

Poltz  v.  Curtis,  9  Wend.  497,  68 » 

It  is  only  when  neither  party  notices  the  cause  for 
trial,  that  the  defendant  can  move  for  judgment  as 
in  case  of  nonsuit.  Idem.  689- 

Motion  for  judgment  as  in  case  of  nonsuit.may  be 
made  at  any  time  previous  to  the  next  general 
term  after  the  circuit  at  which  the  cause  mignt  have 
been  tried,  or  for  which  it  ought  to'  have  been  no- 
ticed ;  if  made  afterwards  excuse  must  be  shown. 
Anon,  9  Wend.  461  677 

NUISANCE. 

An  unauthorized  floating  storehouse  or  vessel  in 
a  public  river  or  harbor  is  a  public  nuisance. 
Hart  v.  Mayor,  etc.  of  Albany,  9  Wend. 

571,  71ft 

A  corporation  whose  duty  it  is  to  prevent  obstruc- 
tions in  a  river  may  abate  such  nuisance. 

Idem.  716- 

Corporation  of  Albany  has  a  right  to  pass  ordi- 
nances to  prevent  such  obstructions  and  to  enforce 
the  same  by  penalty,  and  its  jurisdiction  is  not  af- 
fected by  Act  of  1823  authorizing  construction  of 
basin.  Idem.  71fr 

On  appeal  from  order  of  Chancellor  dissolving  an 
injunction  retaining  corporation  from  intermed- 
dling with  such  floating  warehouse,  appellants  must 
establish  a  right  to  erect  or  continue  such  floating 
warehouse.  Idem.  71ft- 

In  summary  proceedings  for  abatement  of  such 
nuisance.parties  whose  interests  are  affected,  are  not 
entitled  to  a  jury.  Idem.  716- 

Corporation  of  City  of  Albany  has  no  power  under 
its  charter.or  by  special  act.to  remove  the  bulkhead 
connecting  the  Erie  Canal  with  the  Hudson  River,, 
though  such  removal  is  necessary  to  the  abatement, 
of  the  nuisance  caused  by  the  filing  up  of  the  basin 
adjacent  thereto. 

People  v.  Corp.  of  Albany,  11  Wend,  539,   1194 

Indictment  lies  against  corporation  of  city  for 
neglect  to  do  what  common  good  requires  as  the 
excavating  of  such  basin.  Idem.  1194 


OFFICE  AND  OFFICER. 

If  trustees  of  school  district  issue  warrant  for  tax 
according  to  erroneous  apportionment  they  are  lia- 
ble as  trespassers,  but  collector  is  protected  by  such 
warrant. 

Alexander  v.  Hoyt,  7  Wend.  89,  65 

Contra,  Easton  v.  Calendar,  11  Wend.  90, 1032 
Subordinate  tribunals  are  not  liable  in  trespass 
for  acts  growing  out  of  errors  in  judgment. 

Idem.  1032 

Case  lies  for  fraud  or  deceit,  in  sale  by  public 
officer  in  his  official  character,  to  the  damage  of  the 
vendee. 

Culver  v.  Avery,  7  Wend.  380,  168 
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A  person  acting  in  aid  of  an  officer  in  execution 
of  process  is  a  trespasser  if  the  officer  is  not  justified 
by  tlit-  process.  He  obeys  the  officer  at  his  peril.  If 
the  officer  has  authority  to  do  the  act  he  is  bound  to 
obey  and  is  justified,  and  if  he  then  refuses  or  neg- 
lect to  obey  he  is  guilty  of  a  misdemeanor. 

Elder  v.  Morrison,  10  Wend.  128,  803 

Officer  is  not  justified  in  taking  property  of  A  on 
execution  against  B.  Idem.  803 

Clerk  of  Supreme  Court,  absent  from  county 
where  his  office  is  situated,  cannot  tax  costs  and 
sign  judgments. 

Conlcy  v.  Turner,  10  Wend.  572,  961 

Term  of  office  of  Register  of  City  and  County  of 
N.  Y.  is  for  three  years,  though  incumbent  is  elected 
to  fill  term  of  predecessor  vacated  by  death  or  oth- 
erwise, and  a  re-election  during  term  is  void. 

People  v.  Coutant,  11  Wend.  132,  1047 

Aff'd  Coutant  v.  People,  11  Wend.  511,        1184 

Where  pursuit  is  fresh  officer  may  break  open  out- 
er door  01  house  to  retake  an  arrested  person  who 
has  broken  away  from  him  and  shut  himself  in  such 
house. 

Allen  v.  Martin,  10  Wend.  300,  864 

An  officer  may  return  process  on  day  of  its  return, 
and  is  not  responsible,  although  he  might  subse- 
quently to  the  return  have  executed  the  process. 
Hinman  v.  Burden,  10  Wend.  367,  888 

Officer  must  use  all  reasonable  diligence  to  exe- 
cute process  and  must  not  rely  upon  vague  infor- 
mation derived  from  casual  inquires.  Idem.  888 

The  determination  of  the  electors  of  a  town  as  to 
the  number  of  constables  to  be  chosen,  must  be  by 
formal  vote  or  resolution. 

People  v.  Adams,  9  Wend.  333.  632 

Where  the  number  has  not  been  regularly  limited, 
the  five  receiving  the  highest  number  of  votes  are 
entitled  to  the  office.  Idem.  632 

Extra  compensation  may  be  recovered  by  officer 
when,  at  plaintiffs  request,  he  uses  extraordinary 
efforts  beyond  those  which  are  legally  required  of 
him  to  arrest  defendant. 

Hatch  v.  Mann,  9  Wend.  262,  6O6 

Agreement  with  principal  to  receive  a  fixed  sal- 
ary, the  occupant  of  the  office  being  legally  entitle 
to  fees,  is  void  under  Act  against  Buying  and  Sell- 
ing Offices  and  one  entering  into  such  agreement 
cannot  recover  from  the  principal  his  proportion  of 
fees  received  by  the  principal. 

Tappan  v.  Brown,  9  Wend.  175,  574 

A  presiding  officer  of  a  society  elected  for  a  fixed 
term  with  deciding  power  on  all  questions,  cannot 
be  ousted  by  a  majority  of  the  society  unless  he  re- 
fuse to  act. 

Field  v.  Field,  9  Wend.  394,  653 

Where,  by  usage  of  society,  the  presence  of  the 
presiding  officer  is  necessary  to  a  meeting,  and  he  is 
prevented  by  violence  from  holding  it  at  usual 
place,  a  meeting  at  a  convenient  place,  though  by  a 
minority  of  the  members,  is  regular.  Idem.  653 


PARENT  AND  CHILD. 

Husband  living  apart  from  wife  and  child  is  bound 
to  provide  them  with  necessaries  of  life  and  he  may 
choose  a  reasonable  manner. 

KimbaU  v.  Keyes,  11  Wend.  33.  1O12 

Where  a  notice  forbidding  credit  on  family's  ac- 
count is  published  in  newspaper  taken  by  one  who 
furnishes  necessaries  he  cannot  recover. 

Idem.  1012 

PARTIES. 

In  ejectment  several  defendants  may  be  joined  in 

one  suit,  where  plaintiff's  title  in  relation  to  all  is 

the  same,  although  their  possession  is  several  and 

not  joint,  and  several  judgments  may  be  entered. 

Jackson  v.  Andrew,  7  Wend.  152,  87 

Action  of  debt  on  promissory  note  may  be  main- 
tained by  indorsee  against  maker. 

Willmartti  r.  Crawford,  10  Wend.  341,         879 

Owner  of  note  held  by  his  creditor  for  collateral 
security  and  left  by  the  latter  with  a  bank  for  col- 
lection, may  maintain  action  against  bank,  for 
breach  of  duty,  in  his  own  name. 

B'k.  of  Uticav.  McKinntcr,  11  Wend.  473,  1171 

Purchaser  under  contract  in  actual  possession 
should  be  made  a  party  to  a  bill  to  avoid  the  vend- 
or's title.  If  he  is  not  made  a  party  ejectment  will 
not  lie  by  complainant  as  purchaser  under  decree 
against  his  vendor. 

Parks  v.  Jackson,  11  Wend.  442,  116O 

Where  third  party  pays  creditor  at  request  of  one 
of  several  debtors  who  are  liable  for  work  done  for 
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their  benefit,  action  lies  against  all  for  money  paid 
to  their  use. 

Tradesman's  Bk.  v.  Astor,  11  Wend.  87,    103O- 

Parties  succeeding  to  title  of  plaintiff  in  ejectment, 
dying  after  issue  and  before  verdict,  must  be  sub- 
stituted, but  it  must  be  by  actre  facias,  and  not  by 
motion. 

James  v.  Bennett,  10  Wend.  540,  95a 

Joint  lessors  may  join  in  action  for  rent  though 
following  habendum  clause  there  is  covenant  by 
lessees  to  pay  to  lessors  "  to  each  an  equal  half  or 
moiety  of  the  rent." 

Tylee  v.  M'Lean,  10  Wend.  373,  891 

Action  may  be  maintained  by  third  person  on 
promise  by  simple  contract  made  by  another  for  hia 
benefit,  provided  he  has  the  exclusive  interest  in  the 
subject  of  the  promise. 

SaiUy  v.  Cleveland,  10  Wend.  156,  813 

Several  judgment  creditors,  the  joint  amount  of 
whose  judgment  is  $100  or  upwards.may  unite  in  bill 
for  discovery  and  to  remove  impediments  at  law 
created  by  fraud  of  their  common  debtor. 

Bailey  v.  Benton,  8  Wend.  339,  389 

In  action  ex  delicto,  non-joinder  of  party  plaintiff 
can  be  taken  advantage  of  only  by  plea  in  abate- 
ment, or  by  way  of  apportionment  of  damages  on 
trial. 

Gilbert  v.  Dickerson,  7  Wend.  449.  19» 

Where  a  contract  is  r.nder  seal  and  inter  paries, 
no  one  but  a  party  to  the  instrument  can  maintain 
action  for  a  breach;  contra  in  cases  of  simple  con- 
tracts where  promise  is  made  for  benefit  of  a  third 
person. 

Spencer  v.  Field,  10  Wend.  87,  787 

An  instrument  commencing  thus:  "This  deed 
concluded,  etc.,  between  A  of  the  the  one  part  and 
B  of  the  other,"  is  a  deed  inter  paries.  Idem.  787 

Trustee  de  facto  of  a  religious  society,  whether 
such  society  be  incorporated  or  not  may  maintain 
action  against  trespasser  for  injury  to  the  meeting 
house  of  the  society. 

Green  v.  Cody,  9  Wend.  414,  66 1 

A  disseissee,  after  recovering  possession,  may 
maintain  trespass  against  disseisor,  his  servants  or 
the  stranger  entering  under  him. 

Morgan  v.  Varick,  8  Wend.  587,  478 

PARTITION. 

Where  a  tract  is  divided  up  under  terms  of  deed 
after  grant  of  a  number  of  acres,  not  located  ;  held, 
an  election  by  grantee  to  take  certain  parcels  fol- 
lowed by  possession  operated  as  aparol  partition. 
Jackson  v.  Livingston.  7  Wend.  136,  82 

To  render  valid,  judgment  in  partition  under  stat- 
ute, where  there  were  owners  unknown, record  must 
on  its  face  show  that  affidavit  required  by  statute 
that  petitioner  or  plaintiff  in  partition  is  ignorant 
of  the  names,  rights  or  titles  of  such  owners,  was 
duly  presented  to  court  and  notices  required  were 
duly  published. 

Denning  v.  Corwin,  11  Wend.  647,  123a 

PARTNERSHIP. 

Carriers  operating  connecting  routes  held  to  be 
partners  as  to  the  public,  and  Joint  action  against  all 
maintained  by  one  injured  on  the  line  of  one  of  the 
carriers. 

Bostwick  v.  Champion,  11  Wend.  571,          12O& 
Where  partnership  exists  between  lawyers,  ac- 
tion may  be  maintained  in  their  joint  names  against 
their  client  for  a  recovery  of  costs  of  a  suit  in 
which  only  one  appeared  as  attorney  of  record. 

Warner  v.  Griswold,  8  Wend.  665,  5O6- 

Agreeraent  between  members  of  a  firm  or  associ- 
ation does  not  affect  innocent  third  parties. 

Tradesman's  Bk.  v.  Antor,  11  Wend.  87,       103fr 
A  note  indorsed  by  a  partner  in  name  of  firm,  out 
of  course  of  partnership  business,  does  not  bind  co- 
partner, although  he  be  present  and  hear  arrange- 
ment :  his  assent  must  be  proved. 

Mercien  v.  A ndreucs,  10  Wend.  461,  92» 

Debt  due  to  firm  cannot  be  discharged  by  individ- 
ual debt  of  partner,  unless  with  knowledge  or  as- 
sent of  other  members. 

/•.Y'  rnijhain  r.  BMMOfffc  ~  Wend.  328,    .     149- 
Insufficient  time  after  dissolution  in  which  to  give 
published  notice  will  not  excuse  partners  from  lia- 
bility for  act  of  one  done  In  firm  name,  when  party 
complaining  is  without  fault. 

Bristol  v.  Sprague,  8  Wend.  423,  419- 

PAUPERS. 

Penalty  for  bringing  indigent  person  into  city  or 
town  within  the  State,  is  incurred  by  bringing  such 
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person  from  one  town  into  another  town  within 
the  State,  as  well  as  bringing  such  person  from  with- 
out the  State. 

Thomas  v.  Ross,  8  Wend.  672,  509 

But  to  subject  a  party  to  the  penalty  it  must  be 
shown  that  he  acted  mala  fide.  Idem.  509 

Proof  by  inhabitant,  long  a  resident  of  a  town, 
that  he  had  never  known  the  pauper  is,  prima  facie, 
sufficient  evidence  that  pauper  has  not  a  legal  set- 
tlement in  the  town.  Idem.  5O9 

In  nomination  of  superintendents  of  poor  by 
judges,  after  ineffectual  attempt  by  board  of  super- 
visors, the  two  chambers,  when  convened  to  com- 
pare nominations,  may  elect  by  ballot. 

Ex-parle  Humphrey,  10  Wend.  612,  974 

Agreement  between  overseers  of  poor  and  indi- 
vidual to  support  bastard  until  arrival  at  age  of  5  or 
£  years  is  not  within  Statute  of  Frauds. 

WLees  v.  Hale,  10  Wend.  426.  910 

Either  party  may  rescind  such  contract  on  notice. 
Idem.  910 

Such  contract  made  without  order  of  justices  re- 
•quiring  overseers  to  provide  for  support  of  child  is 
not  binding  on  their  successors.  Idem.  91O 

PAYMENT. 

Where  specific  article,  agreed  to  be  received  in 
payment  of  judgment  is  delivered,  an  acceptance  is 
an  appropriation  in  satisfaction  in  judgment  of  law. 
Brown  v.  Feeler,  7  Wend.  301,  14O 

Where  a  creditor  receives  order  or  draft  from  his 
debtor  upon  third  person  for  a  given  sum  alleged  to 
be  due  within  a  few  days,  and  creditor  takes  notes 
of  such  third  person  payable  in  six  and  nine  months, 
he  makes  the  debt  his  own,  and  in  case  of  non-pay- 
ment of  notes  he  cannot  call  upon  debtor  for  amount 
of  draft. 

Southwick  v.  Sax,  9  Wend.  122,  556 

Surplus  of  sale  under  illegal  execution  paid  to 
debtor  does  not  bar  his  right  of  action  for  the  un- 
lawful suing  out  of  the  process. 

Brnwn  v.  Feeler,  1  Wend.  301,  140 

A  justice's  judgment  is  not  extinguished  by  a 
Judgment  obtained  upon  it  in  another  justice's 
court,  as  it  is  a  security  only  of  equal  degree. 

Andrew  v.  Smith,  9  Wend.  53,  531 

The  imprisonment  of  defendant  on  execution  on 
judgment  is  bar  to  action,  on  notes  given  as  collat- 
eral security  to  its  payment. 

Wakeman  v.  Lynn.  9  Wend.  241,  598 

Payment  of  two  out  of  three  promissory  notes  giv- 
en on  sale  of  several  articles  warranted  of  particular 
•quality,  does  not  preclude  breach  of  warranty  as  a 
bar,  or  as  evidence  in  mitigation,  in  action  on  third 
note. 

Judd  v-  Dennison,  10  Wend,  512,  940 

Where  payment  is  made  in  bank  bills  after  bank 
has  stopped  payment,  loss  falls  on  party  paying. 

Lightbody  v.  Ontario  Bk.,  11  Wend.  9,        1003 

PERJURY. 

Swearing  falsely  before  a  tribunal  illegally  con- 
stituted is  not  perjury. 

People  v.  Tracy,  9  Wend.  265.  607 

Perjury  may  be  committed  in  affidavit  for  cerlio- 
rart,  although  writ  is  abolished  by  Act  of  1824. 

Pratt  v.  Price,  11  Wend.  127,  1045 

Where  form  of  oath,  the  false  swearing  of  which 
is  declared  to  be  perjury,  is  changed  by  amendatory 
act,  false  swearing  under  the  amendment  is  per- 
jury, though  not  so  expressly  declared  therein. 

Campbell  v.  People,  8  Wend.  636,  496 

PHYSICIANS   AND  SURGEONS. 

Law  providing  for  expulsion  of  physicians  from 
medical  societies,  and  the  abrogation  of  their  license 
for  gross  immorality,  is  valid  and  constitutional. 
Provisions  of  U.  8.  Constitution  relative  to  trials  by 
jury  are  not  applicable. 

In  re  Smilh,  10  Wend.  449,  918 

County  medical  society  may  expel  physician  from 
such  society  though  charges  were  once  before  pre- 
ferred and  not  sustained,  and  though  physician  was 
acquitted  in  court  of  criminal  jurisdiction  on  same 
charges.  Idem.  918 

PLEADINGS. 

Defendant  cannot  both  plead  ami  demur  to  same 
count. 

Wheeler  v.  Curtis,  11  Wend,  653,  1235 

Effect  of  plea  of  in  nulln  r.-t  erratum,  admissions 
made  by,  and  how  avoided,  see 

Pettetreau  v.  Jacteon,  7  Wend.  478,  2O4 
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After  demurrer  is  adjudged  frivolous,  cour^re- 
luctantly  gives  leave  to  plead  anew. 

Patten  v.  Harris,  10  Wend.  623,  978 

In  action  by  sheriff  against  sureties  of  deputy, 
plea  of  agreement  by  sheriff  that  he  would  release 
sureties  is  bad,  unless  consideration  is  alleged. 

Barnard  v.  Darling,  11  Wend.,  28  1O10 

Where  plea  to  first  count  sets  forth  averment  that 
instrument  set  forth  in  second  count  is  the  same  as 
set  forth  in  the  first.it  cannot  be  objected  on  gener- 
al demurrer  that  there  is  a  defense  to  only  one 
count. 

Case  v.  Boughton,  11  Wend.  106,  1038 

Where  a  nolle  prosequi  is  entered  as  to  a  count  on 
trial,  it  is  considered  as  stricken  from  the  declara- 
tion except  so  far  as  it  is  referred  to  in  other  counts. 
Brown  v.  Feeler.  7  Wend.  301,  14O 

Plea  that  plaintiff  in  assumpsit  assigned  all  his 
property  as  an  insolvent  debtor  after  the  making  of 
the  promises  set  forth  in  the  declaration,  is  good,  al- 
though the  promises  are  laid  in  the  declaration  as  of 
a  date  subsequent  to  the  discharge,  the  date  laid  in 
the  declaration  being  immaterial. 

Garr  v.  Gomez,  9  Wend.  649,  744 

Plea  of  non  tenure  in  avowry  for  rent,  effect  of. 
See 

Bloomer  v.  Juhel,  8  Wend.  448.  428 

Plea  of  riens  in  arrere  in  bar  of  recovery,  effect 
of.  See  Idem.  428 

Plea  of  title  is  no  bar  to  action  by  commissioners 
for  obstructing  highway. 

Parker  v.  Van  Houten,  7  Wend.  145,  85 

Where  pendency  of  suit  is  pleaded  in  justice's 
court,  in  bar  to  suit  commenced  by  warrant  against 
defendant  about  to  abscond,  fact  of  defendant  be- 
ing about  to  abscond  should  be  replied. 

Kinneii  v.  Green,  10  Wend.  523,  945 

Where  general  issue  is  pleaded  to  declaration  con- 
taining two  counts  for  same  cause  of  action  and  a 
special  plea  in  bar  of  first  count,  plaintiff  having 
proved  only  one  cause  of  action,  which  is  covered 
by  first  count  and  plea  in  bar,  cannot  abandon  first 
count  and  resort  to  second,  so  as  to  avoid  the  plea  in 
bar;  but  such  objection  must  be  taken  on  trial  or 
will  not  be  allowed  on  writ  of  error  unless  present- 
ed by  bill  of  exceptions. 

Driggs  v.  Rockwell,  11  Wend.  504,  1182 

In  action  by  indorsee  of  note  against  immediate 
indorser,  plea  of  transfer  to  another,  before  suit 
brought,  and  continuance  of  property  in  him,  is  a 
good  bar. 

Waggoner  v.  Colvin,  11  Wend.  27,  101O 

Plea  of  mortgage  of  chattel  to  vendor,  and  posses- 
sion by  him  after  forfeiture,  and  that  he  might  have 
disposed  of  same,  and  out  of  proceeds  retained 
amount  due,  is  good  in  bar  of  action  for  purchase 
price. 

Case  v.  Bougliton,  11  Wend.  106,  1O38 

Where  third  day  o'f  grace  falls  on  Sunday,  it  need 
not  be  averred  in  declaration. 

Mech's  &  F.  Bank  v.  Gibson,  7  Wend.  460,    197 

In  action  on  bond  requiring  the  assignment  of 
breaches,  the  plaintiff,  since  the  R.  S.,  is  bound  to 
assign  breaches  in  the  declaration ;  he  cannot  assign 
them  thereafter. 

Reed  v.  Drake.  7  Wend.  345,  156 

In  suit  on  bond  given  by  deputy  for  faithful  per- 
formance, etc.,  pjaintiff  must  assign  breaches,  and 
cannot  take  verdict  for  nominal  damages. 

Barnard  v.  Darling,  11  Wend.  28.  101O 

When  contract  is  in  its  terms  defective,  it  should 
be  declared  on  according  to  its  legal  effect. 

Osborne  v.  Lawrence,  9  Wend.  135  56O 

Declaration  in  action  on  agreement  to  give  con- 
tract to  convey  land  at  certain  price  per  acre, where 
no  time  of  performance  specified,  nor  manner  of 
payment  of  consideration,  nor  quality  of  acres,  what 
necesssary  averments,  see  Idem.  56O 

Where,  in  contract  for  sale  of  land,  vendee  was  to 
receive  deed  after  payment  of  consideration,  agreed 
to  bo  paid  in  three  annual  installments,  in  action  by 
vendor  thereon, after  all  installments  are  due.plaint- 
iff  must  aver  in  declaration  actual  tender  of  deed,  or 
offer  to  execute  the  same. 

Johnson  v.  Wygant,  11  Wend.  48,  1O17 

In  action  for  breach  of  covenant  of  quiet  enjoy- 
ment, plaintiff  must  aver  and  prove  that  one  by 
whom  he  was  evicted  before  or  at  the  date  of  the 
covenant,  had  lawful  title,  and  by  virtue  thereof  en- 
tered and  ousted  him. 

Webb  v.  Alexander  7  Wend,  281,  133 

Agreement  to  release  covenantor,  when  pleaded 
in  discharge  of  co-covenantor,  must  appear  to  be 
binding  on  both  parties. 

DeZeng  v.  Bailey,  9  Wend.  336,  633 
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fri  action  of  covenant,  plea  of  performance  "  as 
nearly  as  possible,"  and  acceptance  by  defendant, 
met  by  a  denial  of  defendant  as  to  the  acceptance, 
puts  in  issue  the  acceptance,  which  plaintiff  must 
prove,  or  be  nonsuit <•<!. 

Stagy  v.  Munro,  8  Wend.  399,  41O 

In  action  for  breach  of  covenant  of  seisin,  alleg- 
ing breach  by  negativing  words  of  covenant  is  suf- 
ficient. 

Rickert  v.  Snyder,  9  Wend.  416,  601 

Otherwise,  in  covenant  for  quiet  enjoyment  or  gen- 
eral warranty.  Idem.  661 

A  plea  by  vendor  who  has  coventanted  to  convey, 
in  action  tor  breach,  that  he  was  not  requested  to 
convey,  and  that  he  did  not  refuse,  is  bad  for  du- 
plicity on  special  demurrer. 

Connelly  v.  Pierce,  7  Wend.  129,  79 

In  covenant  or  debt,  plea  of  non  estfactum  only 
puts  in  issue  the  giving  of  the  deed,  and  admits  all 
the  material  averments. 

Legg  v.  Robinson,  7  Wend.  194,  103 

So  held  in  action  in  justice's  court  on  appeal  bond, 
where  defendant  pleaded  "  he  never  gave  such  a 
writing."  Idem.  1O3 

A  replication  to  a  plea  that  promise  declared  on 
was  made  by  defendant  and  third  person,  and  that  a 
rcicase  was  executed  to  such  third  person,  denying 
both  the  joint  promise  and  the  release,  is  bad  for  du- 
plicity. 

Tubbs  v.  Caswell,  8  Wend.  129,  316 

In  action  on  county  treasurer's  bond,  replication 
alleged  balance  found  due  on  accounting  of  $5,000, 
and  subsequent  receipt  of  $20,000,  setting  forth  spe- 
cially, orders  drawn  thereon,  demand  and  refusal. 
Held,  rejoinder  denying  accounting  and  subsequent 
receipt  of  money,  and  undertaking  to  answer  in  ref- 
erence to  each  particular  order  for  money  set  forth, 
was  bad  for  duplicity. 

Sni>'nt  of  Monroe  v.  Beach,  9  Wend.  143,      563 

Where  several  facts  constituting  but  one  point  or 
claim  of  defense  are  pleaded  by  a  party,  his  adver- 
sary must  confine  his  denial  to  one  of  the  facts  al- 
leged, if  such  denial  supported  by  proof  will  bar 
claim  or  defeat  defense. 

Tattle  v.  Smith,  10  Wend.  388,  895  ! 

Thus,  to  plea  of  Statute  of  Limitations,  plaintiff  i 
replied  the  suing  out  of  process  and  a  promise  with- 
in six  years.  Held,  rejoinder  denying  both  suing  out 
of  process  and  the  promise,  was  bad  for  duplicity. 
Idem.  895  ! 

Description  of  premises  claimed  in  ejectment  for  j 
dower,  setting  them  forth  as  the  one  undivided 
third  part  of  all  that  part  of  a  certain  lot  in  a  cer- 
tain township,  of  which  defendant  is  in  possession 
under  purchase  at  sheriff's  sale  on  execution  against 
A.  B.,  is  sufficiently  certain. 

Bear  v.  Snyder,  11  Wend.  592,  1213 

Plea  of  non  detinet  by  executor  to  declaration  on 
judgment  against  testator,  is  bad ;  and  if  shown 
false,  will,  on  motion,  be  struck  out  with  costs. 

Amen  v.  Webber's  Ex'rs,  10  Wend.  624,        979 

Executor  or  administrator  may  join  in  same  dec- 
laration counts  on  promises  to  himself  with  counts 
on  promises  to  testator  or  intestate. 

Fru  v.  KIVI/I.S,  s  Wend.  530,  458 

Where  a  party  pleads  a  former  recovery  in  anoth- 
er State,  under  a  course  of  procedure  unknown  to 
the  common  law,  the  statute  under  which  proceed- 
ings were  had  should  be  set  forth. 

Holmes  v.  Broughton,  10  Wend.  75,  783  j 

In  declaring  on  justice's  judgment  of  another  State, 
Statute  giving  justice  jurisdiction  must  be  pleaded.  ! 
S'/e  Won  v.  Jfojjfci/w,  7  Wend.  £V>,  189  | 

Where,  in  tix^mniixit,  defenses  consists  of  matters  i 
of  fact  amounting  to  denial  of  allegations  which  i 
plaintiff  must  prove  in  support  of  bis  declaration, 
general  issue  must  be  pleaded,  and  plea  amounting 
to  general  issue  is  demurrable. 

"    Wheeler  v.  Curti*,  11  Wend.  654.  1335  ; 

In  suit  by  corporation  on  promissory  note,  if  gen- 
eral issue  be  pleaded,  the  plaintiff  must  show  it  is 
a  body  corporate. 

WtUiama  v.  Bk.  of  Michigan,  7 Wend.  539,    225 

Two  incorporated  companies  may  unite  in  o##ump-  | 
.-•i '  to  recover  money  deposited  in  a  bank  in  their  . 
Joint  names. 

A".  I'.  A-  Sharon  C.  Co.  v.  Fiilton  Bk.,  7 
Wend.  41:.',  ISO 

In  action  against  husband  and  wife  for  debt  of  : 
wife,  contracted  by  her  while  sole,  a  plea  that  the  ; 
husband  is  an  infant  is  no  bar. 

Roach  v.  Quick,  9  Wend.  338,  597 

A  declaration  in  asuumpxlt  for  money  paid,  held  ' 
bad  In  not  stating  contract  or  agreement  with  suf- 
ficient certainty,  in  not  alleging  promise  by  defend-  i 
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ant,  and  in  not  setting  forth  consideration,  and 
judgment  for  plaintiff  reversed. 

Candler  v.  Rossiter,  10  Wend.  487,  932 

In  action  against  collector  and  his  sureties  for  fail- 
ure to  pay  over  moneys,  averment  that  officer  re- 
ceived money  by  virtue  of  a  warrant  cannot  be 
traversed  unless  it  be  pleaded  he  had  a  right  to  re- 
ceive such  moneys  by  virtue  of  some  authority,  e.g., 
his  appointment  as  such  officer. 

2V.  of  Rochester  r.  Xuinowlx,  7  Wend.  392,     173 

Averment  of  previous  demand  and  refusal  to  pay 
taxes  by  taxable  inhabitants  is  unnecessary  ;  the 
process  being  regular  upon  its  face,  and  the  officer 
entitled  to  protection  in  its  execution,  he  has  no 
right  to  inquire  into  its  regularity.  Idem.  173 

A  plea  i>uin  darrlen  continuance  waives  all  previ- 
ous pleas;  and  If  determined  against  party,  it  is  a 
confession  of  the  matter  in  issue. 

Kiinhnll  v.  Huntington,  10  Wend.  675,  997 

In  a  suit  on  recognizance,  the  filing  or  recording 
need  not  be  positively  averred ;  it  is  sufficient  on 
general  demurrer,  if  declaration  refer  to  it  as  a  rec- 
ord of  the  court. 

People  v.  Huggim,  10  Wend.  464,  924 

Averment  that  principal,  although  called,  did  not 
appear,  is  equivalent  to  averment  of  default  entered 
of  record,  and  supersedes  necessity  of  alleging  that 
bail  did  not  produce  principal.  Idem.  924 

Where,  in  replevin,  defendant  puts  in  five  cogniz- 
ances acknowledging  taking  of  goods  for  rent,three 
of  which  were  good  and  two  bad,  general  judgment 
of  returno  habendo  entered  on  plaintiff's  default  to 
plead  reversed  on  account  of  defective  pleadings. 
Pike  v.  Gandall,  9  Wend.  U'.t,  5«>r> 

In  action  by  sheriff  on  replevin  bond,  issuing  of 
writ  of  returno  habendo  and  return  of  elongata  need 
not  be  averred  in  declaration. 

STFarland  i:  M'^'itt,  10  Wend.  329,  875 

Cowden  v.  Pease,  10  Wend.  333,  •  876 

Such  action  cannot  be  maintained,  however.until 
such  writ  has  been  returned  unsatisfied  in  whole  or 
in  part.  Idem.  876 

Where  replication  admits  a  bar  set  up  in  a  plea,and 

avoids  it  by  new  matter,  a  traverse  is  not  necessary. 

Love  v.  Humphrey,  9  Wend.  204,  585 

A  replication  showing  commencement  of  new  ac- 
tion after  two  years,  subsequent  to  abatement  of 
first  suit  by  death  of  plaintiff,  is  bad. 

Huntington  v.  Brinckerhoff,  10  Wend.  278,  857 

Plea  of  actio  non  accrevit,  and  that  the  new  action 
was  not  commenced  within  one  year  after  abate- 
ment of  first,  is  bad.  Idem.  857 

Where,  in  action  by  indorsee  on  promissory  note, 
defendant  pleads  a  fraudulent  transfer  to  prevent 
set-off,  replication  that  note  is  property  of  plaintiff 
and  not  the  payee,  without  traversing  the  corrupt 
transfer,  admits  the  set-off  and  the  corrupt  transfer. 
Sa  vage  v .  Davis,  7  Wend .  223,  113 

Replication  that  discharge  of  defendant  as  insolv- 
ent debtor  was  obtained  by  fraud,  accompanied  with 
facts  to  be  insisted  upon  at  trial,  is  not  a  special 
pleading,  requiring  signature  of  counsel. 

Alexander  v.  Miller,  10  Wend.  603,  971 

A  replication  containing  new  matter,  but  barely 
denying  the  facts  alleged  in  the  plea,  concluding 
with  an  averment,  is  bad.  but  such  defect  can  be 
taken  advantage  of  only  by  special  demurrer. 

Morris  r.  FTodmoorA,  t)  Wend.  100,  1O35 

Where  the  only  point  was.  whether  defendants,  the 
charterers  and  affreighters,  had  whole  tonnage  of 
vessel,  an  allegation  by  owner  of  the  amount  of  ton- 
nage and  of  amount  vessel  actually  carried,  is  met 
by  replication  that  vessel  carried  a  full  cargo. 

Wheeler  v.  Curtis,  11  Wend.  653,  1235 

It  is  only  when  the  suing  out  of  the  cajrias  to  save 
the  Statute  of  Limitations  is  replied  that  it  is  neces- 
sary to  set  forth  the  return,  and  connect  it  by  regu- 
lar continuances  to  process,  on  which  defendant  is 
arrested.  Where  plaintiff  replies  a  new  promise.time 
of  commencement  of  suit  is  matter  of  evidenee.and 
need  not  be  pleaded  and,  if  pleaded,  will  be  rejected 
as  surplusage. 

LMnyHon  v.  Ostrander,  9  Wend.  306.  622 

Plea  of  libi-rum  tenementum  in  trespass  where  dec- 
laration is  general,  and  what  may  be  shown  there- 
under and  under  proviso  in  justice's  act— when 
plaintiff  map  new  assign,  see, 

Kllir,'  i:  It<,ii'  i:  s  Wend.  503,  448 

Where  declaration  in  tre#pa**>jua:re  clausum  fregit 
is  general  without  naming  the  ioctw  in  </"'•  or  toe 
abuttals  of  the  close,  and  issue  is  taken  on  defend- 
ant's pl<«  thereto  of  libcrum  teiifmentum,  defendant 
verifies  his  plea  by  showing  title  to  any  lands  in 
town  where  premises  are  alleged  in  declaration  to 
be  situated. 

Au*tin  >-.  Morse,  S  Wend.  476,  438 
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Where  cause  is  removed  to  C.  P.  on  plea  of  title  in 
justice's  court,  and  defendant  puts  in  different  plea 
in  C.  P.,  remedy  of  plaintiff  is  by  motion  to  strike 
out. 

Tuthttl  v.  Clark,  11  Wend.  642,  1231 

If  such  plea  is  not  stricken  from  the  recprd.cause 
must  be  tried  upon  pleadings  as  they  exist,  and  it 
will  be  considered  as  original  suit  in  C.  P..  both  as 
respects  trial  and  costs.  Idem.  1231 

Where,  in  trespass  in  C.  P.,  removed  from  justice's 
court  on  plea  of  title,  defendant  prefaces  plea  of 
genera]  issue  with  denial  of  identity  of  cause  of  ac- 
tion, and  at  the  same  time  pleads  liberum  tenement- 
urn  ;  held,  that  denial  of  identity  was  surplusage, 
and  defendant  could  rely  upon  full  defense  under 
plea  of  general  issue.  Idem.  1231 

Plaintiff  in  action  in  which  plea  of  title  is  inter- 
posed, may  new  assign  in  justice's  court,  but  he  can- 
not do  so  in  court  above.  Idem.  1231 

POWERS. 

Agent  authorized  to  sell  lands  has  no  power  to 
grant  license  to  purchaser,  previous  to  conveyance, 
to  enter  and  cut  timber,  though  it  be  an  inducement 
to  the  sale. 

Hubbard  v.  Elmer,  1  Wend.  446,  192 

Where  power  of  attorney  is  executed,  on  dissolu- 
tion of  flrm,  by  two  partners  to  a  third,  to  ask,  de- 
mand and  receive  debts,  etc.,  of  flrm,  the  mere 
fact  of  its  being  made  irrevocable  does  not  give  it 
the  character  of  an  assignment  nor  prevent  subse- 
quent release  of  debt  by  other  member  of  flrm. 

Napier  v.  McLeod,  9  Wend.  120,  555 

Power  of  attorney  to  collect  debts,  to  execute 
deed  of  lands  to  accomplish  a  complete  adjustment 
of  all  concerns  in  a  particular  place,  and  to  do  all  oth- 
er acts  which  constituent  could  do  in  person,  does 
not  authorize  the  giving  of  a  note. 

Rossiter  v.  Rossiter,  8  Wend.  494,  445 

PRACTICE. 

Plaintiff  need  not  accept  relicta  and  cognovit  with 
condition  annexed  that  judgment  shall  not  be  en- 
tered thereon  until  term  after  circuit  at  which 
cause  is  noticed  for  trial. 

Leavitt  v.  Woods,  10  Wend.  558,  957 

In  action  by  or  against  married  women  as  trustees 
of  Corporation,  their  husbands  must  be  joined. 

People  v.  Webster,  10  Wend.  554,  955 

General  Sessions  may  return  or  remit  indictment  to 
Oyer  and  Terminer  held  in  same  county,  which  was 
originally  found  in  or  remitted  from  Oyer  and  Ter- 
miner. 

People  v.  Gay,  10  Wend.  509,  940 

In  a  suit  commenced  by  declaration  against  sev- 
eral defendants,  the  plaintiff  cannot  proceed  until 
all  defendants  be  served  with  the  declaration. 
People  v.  Super.  Ct.  of  N.  Y.,  7  Wend. 

517,  218 

Where  a  suit  against  two  defendants  is  intended 
to  be  commenced  by  the  filing  and  service  of  decla- 
ration, plaintiff  having  omitted  to  serve  one  defend- 
ant cannot  turn  his  declaration  into  one  against  de- 
fendant alone  who  was  served.  , 

Bk.  of  Auburn  v.  Knapp,  9  Wend.  433,      667 
A  special  verdict  presenting  no  other  question  than 
the  relevancy  of  testimony  adduced  on  the  trial  of 
a  cause,  held  to  be  irregular. 

Welland  Canal  Co.v.  Hathaway,  8  Wend. 

480.  439 

Upon  a  declaration  by  plaintiff  in  C.  P.  in  an  ac- 
tion commmenced  before  a  justice,  who  loses  juris- 
diction by  plea  of  title,  defendant  may  file  sugges- 
tion stating  manner  in  which  cause  was  brought 
into  C.  P. 

Wilcox  v.  Wood,  9  Wend.  346,  -          636 

Irregularities  in  the  practice  of  the  court  cannot 
be  taken  advantage  of  by  plea. 

Nichols  v.  Nichols,  9  Wend.  263,  6O6 

In  proceedings  against  disturber  of  religious  meet- 
ing it  is  not  necessary  that  process  should  actually 
issue,  it  is  competent  to  defendant  voluntarily  to 
appear  and  answer  to  complaint. 

Fwttr  v.  Smith,  10  Wend.  377,  892 

Attorney,  sued  by  declaration  under  statute,  is 
entitled  to  notice  of  subsequent  proceedings,  as  if 
sued  by  bill. 

N.  Y.  State  Bank  v.  Wood,  10  Wend.  594,     969 
Verdict  by  jury  decided  by  lot  will  be  reversed. 
Mitchell  v.  Ehle.  10  Wend.  595,  969 

Practice  in  error  when  errors  relied  on  do  not  ap- 
pear in  the  record,  but  exist  in  the  flies  or  records 
of  the  court  below,  see, 

Pettetreau  v.  Jackson,  7  Wend.  478,  204 


It  seems  in  all  cases  where  a  party  is  entitled  to 
prefence  on  the  calendar  he  should  regularly  move 
his  cause  during  the  first  week  of  term. 

Gilbert  v.  Manchester  Iron  Mfg.  Co.,  7 
Wend.  511,  216. 

PRESCRIPTIVE  RIGHTS. 

Twenty  years'  occupation  of  land  of  another  by 
flowing  it  with  water  gives  prescriptive  right,  but. 
if  flow  be  increased  within  that  time,  party  flowing 
is  liable  in  damages  for  increased  quantity;  the  rule 
of  damages  is  the  annual  value  thereof  from  the 
time  the  injury  commenced,  not  exceeding  six  years 
however. 

Baldwin  v.  Calkins,  10  Wend.  167,  817 

PRINCIPAL  AND  AGENT. 

Acknowledgment  by  principal  of  their  liability  by 
procuring  indemnity  for  agent  in  suit  against  him, 
is  a  ratification  of  agent's  acts  even  though  he  acted 
without  authority. 

Rogers  v.  Kneeland,  10  Wend.  218,  .   835 

When  bill  was  drawn  by  one  as  agent,  for  goods 
sold  on  credit  to  agent,  principal  is  not  liable,  his- 
name  not  appearing  thereon  ;  but  recovery  may  be 
had  against  him  on  count  for  goods  sold. 

Pentz  v.  Stanton,  10  Wend.  271,  854 

Whether  goods  were  sold  on  credit  of  principal  or 
agent,  is  question  for  the  jury.  Idem.  854 

A  contract  made  by  an  agent,  to  be  obligatory  on 
the  principal,  must  be  in  his  name.  If  an  agent  con- 
tract in  his  own  name  describing  himself  as  agent, 
etc.,  it  is  the  contract  of  the  agent  alone. 

Spencer  v.  Field,  10  Wend.  87,  787 

Where  A,  as  attorney,  agrees  to  convey  the  lands 
of  his  principal,  contract  is  void ;  contra  where  he 
covenants  that  the  principal  shall  convey. 

Idem,  787 

Where  agent,  authorized  by  writing  not  under 
seal,  contracts  under  seal  for  timber,  covenant  will 
not  lie  against  principal,  although  counterpart  of 
contract  was  delivered  to  principal  as  evidence  of 
the  agreement,  and  timber  was  received  by  him  and 
payments  made  on  account  of  the  contract. 

Hanford  v.  McNair,  9  Wend.  54,  531 

Agent  is  liable  on  unauthorized  contract  for  whole 
amount  due  thereon,  though  part  of  it  was  author- 
ized. 

Feeter  v.  Heath,  11  Wend.  477,  1172 

A  note  given'by  wife,  under  general  authority  of 
husband  to  give  notes,  must  purport  on  its  face  to 
have  been  given  by  the  wife  as  the  agent  or  on  be- 
half of  her  husband. 

Minard  v.  Mead,  7  Wend.  68,  57 

Principal  is  liable  for  acts  of  general  agent  al- 
though he  disregard  particular  instructions  relative 
to  the  agency ;  otherwise,  in  the  case  of  a  special 
agent. 

Tradesman's  Bk.  v.  Astor,  11  Wend.  87,     103O 

One  who  signs  agreement  without  his  character  of 
agent  is  personally  bound  thereby  though  he  is 
stated  as  agent  in  the  body  of  the  contract. 

Guyon  v.  Lewis,  1  Wend.  26,  41 

Agent  making  contract  upon  terms  which  he 
knows  he  has  no  authority  to  agree  to  is  personally 
liable. 

Meech  v.  Smith,  7  Wend.  315,  145 

Agent  for  transportation  company  who,  without 
authority,  contracts  to  transport  goods  and  to  re- 
ceive payment  for  the  same  in  a  credit  to  be  given 
to  the  person  employing  him,  on  a  demand  against 
third  person,  is  personally  responsible.  Idem.  145 

Acts  of  special  agent  to  bind  principal,  must  be 
strictly  within  his  authority. 

Rossiter  v.  Rossiter,  8  Wend.  494,  445 

One  claiming  to  have  signed  a  note  as  agent  must 
show  an  authority  at  the  time,  and  cannot  show  a 
subsequent  ratification.  Idem.  445 

A  party  is  not  bound  by  contract  entered  into  by 
another  as  agent  by  writing  under  seal,  unless  agent 
had  authority  under  seal  to  enter  into  such  con- 
tract. 

Bimd  v.  Goodrich,  9  Wend.  68,  536 

What  will  render  such  contract  binding  on  prin- 
cipal, see.  Idem.  536 

Bill  may  be  drawn,  accepted  'or  indorsed  by  an 
agent  so  as  to  bind  the  principal,  but  it  must  appear 
thereon  to  have  been  done  for  him.  The  form  is 
immaterial. 

Pentz  v.  Stanton,  10  Wend.  271,  854 

Agency  depends  upon  facts  and  circumstances  of 
the  case. 

Colllm  v.  Butts,  10  Wend.  WK),  90O 

Where  factor  sells  goods  of  principal  without  dis- 
closing agency  and  takes  note  payable  to  himself  or 

WEND.  7,  8,  9,  10,  11. 
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bearer,  which  he  transfers  to  principal  before  ma- 
turity, payment  to  factor,  after  such  transfer  and 
before  note  falls  due,  does  not  bar  recovery  against 
purchaser  by  principal,  as  indorsee  of  note. 

Mitchell  v.  Bristol,  10  Wend.  493.  934 

Where  debtor's  agent  induces  creditor  to  give  up 
his  principal's  property  on  which  such  creditor  has 
a  lien,  on  his  promise  to  put  other  property  in  his 
possession  as  security  for  the  debt,  held  a  question 
for  the  jury  whether  agent  personally  bound. 

Cunningham  v.  Soules,  1  Wend.  108,  71 

PRINCIPAL  AND  SURETY. 

Sheriff's  claim  against  sureties  of  deputy  is  not  lost 
by  failure  to  remove  deputy  at  request  of  sureties. 
Barnard  v.  Darling,  11  Wend.  ~'s,  101O 

Indorser  of  promissory  note,  given  as  collateral 
.security  for  the  payment  of  a  sum  of  money  di- 
rected by  order  of  chancery  to  be  paid  by  maker, 
on  pain  of  attachment.cannot  require  creditor  to  en- 
force attachment  before  proceeding  against  him  for 

rmWa'rner  v.  Beardstey,  8  Wend.  194,  339 

Mortgage  by  wife  of  her  inheritance  for  debt  of 
husband  entitles  her  to  rights  and  remedies  of  per- 
sonal surety  if  fact  of  suretyship  is  known  to  credit- 
or, and  a  contract  on  sufficient  consideration  with- 
out surety's  assent  extending  time  of  payment  dis- 
charges her  as  surety. 

Oahn  v.  Niemcewicz,  11  Wend.  312,          1113 
Acceptance  of  note  for  interest  extending  time 
of  payment  of  such  interest  does   not  discharge 
surety.    Idem. 

Where  an  agreement  between  two  containing  a 
clause  "we  bind  ourselves,"  etc.,  was  signed  by  a 
third  after  the  first  name,  who  added  the  words  "as 
security"  to  his  name ;  held  that  he  was  surety  for 
the  first  signer  and  jointly  liable  with  him. 

Thomas  v.  Gumaer,  7  Wend.  43, 
A  request  to  creditor  by  surety  to  prosecute  his 
principal,  who  at  the  time  is  able  to  pay  and  subse- 
quently becomes  insolvent,  discharges  the  surety. 
Manchester  Iron  Mfg.  Co.  v.  Sweeting, 

10  Wend.  163,  815 

Such  defense  is  admissible  under  general  issue. 

Idem. 

Discharging  surety  on  qualified  part  payment  of 
protested  draft  does  not  affect  liability  of  principal 
for  residue  where  surety's  obligation  is  distinct  and 
independent. 

Tombeckbe  Bk.  v.  Stratton,  7  Wend.  429,  186 
To  discharge  surety  by  neglect  of  creditor  to  pro- 
ceed against  principal,  it  must  be  shown  that  princi- 
pal was  solvent  at  the  time  of  request  and  within 
jurisdiction  of  the  State,  and  that  creditor,  without 
reasonable  excuse,  neglected  to  proceed  against  him 
until  he  became  insolvent. 

Warner  v.  Beardsley,  8  Wend.  194. 
Holding  of  additional  securities  is  no  excuse  for 
delay.    Idem. 

PROCESS. 

Only  name  of  clerk  where  court  sits  at  time  of 
teste  of  process  need  be  subscribed  thereon. 

Smith  v.  Newell,  7  Wend.  484,  206 

PROCHIEN  AMI. 

Where  suit  is  commenced  by  prochlen  ami,  attor- 
ney may  be  retained  to  conduct  the  suit,  and  rules 
may  be  entered  and  notices  served  in  his  name. 

People  v.  N.  Y.  C.  P.,  11  Wend.  164,          1O58 


QUESTION  OF  LAW  AND  FACT. 

The  amount  intended  to  be  inserted  in  blanks  left 

by  accommodation  indorser  is  question  for  the  jury. 

Boyd  v.  Brotherson,  10  Wend.  93,  79O 

Where  bill  was  drawn  by  one  as  agent  for  goods 
sold  on  credit  given  to  agent,  question  whether 
goods  were  sold  on  principal's  or  agent's  credit,  is 

Pentz  v.  Stantim,  10  Wend,  271,  854 

Where  debtor's  agent  induces  creditor  to  give  up 
his  principal's  property,  on  which  such  creditor  has 
a  lien,  on  his  promise  to  put  other  property  in  his 
possession  as  security  for  the  debt,  held,  a  ques- 
tion for  the  Jury  whether  agent  personally  bound. 
Cunningham  v.  Soides,  7  Wend.  106,  71 

Payment  made  by  debtor  to  creditor's  creditor  on 
request,  and  applied  on  note,  when  relied  on  to  take 
it  out  of  Statute  of  Limitations,  the  question  of  ac- 
knowledgment is  one  for  the  jury,  and  when  not 
.so  submitted  new  trial  granted. 

Bead  P.  Hind,  7  Wend.,  408  178 
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Delivery  of  deed  to  third  person,  whether  intend- 
ed as  absolute  or  conditional,  is  question  of  fact  for 
the  jury. 

Clark  v.  Oifford,  10  Wend.  310,  868 

Question  of  authority  of  maker  to  sign  indorser's 
name,  under  circumstances  of  case  is  one  for  the 
jury. 

Weed  v.  Carpenter,  10  Wend.  403,  901 

Whether  what  was  said  at  time  of  sale  amounted 
to  warranty  or  expression  of  opinion,  is  question 
for  the  jury. 

Whitney  v.  Sutton,  10  Wend.  411,  9O4 

In  action  on  guaranty  of  payment  or  note,  if  not 

collected  of  maker  by  due  course  of  law,  question 

of  diligence  is  a  mixed  question  of  law  and  fact  and 

should  be  submitted  to  the  jury. 

Backus  v.  Shipherd,  11  Wend.  639,  1226 

Reasonable  time  of  presentment  of  bill  or  note 
payable  on  demand,  when  facts  undisputed  is  a 
question  of  law. 

Mohawk  Bk.  v.  Broderick,  10  Wend.  304,     866 
Rule  of  damages  in  trover  is  question  of  law  not 
to  be  submitted  to  the  discretion  of  a  jury. 

Baker  v.  Wheeler,  8  Wend.  505,  449 

Whether  a  deed  executed  by  a  parent  to  his  child 
in  consideration  of  natural  love  and   aifection  is 
fraudulent  as  to  creditors,  is  question  for  the  jury. 
Jackson  v.  Tlmmerman,  7  Wend.  436,          189 
Where  no  time  of  performance  is  stated  in  con- 
tract, question  of  reasonable  time  is  one  for  the  jury. 
Osborne  v.  Lawrence,  9  Wend.  135,  56O 

QUO  WARRANTO. 

Although  office  has  expired  when  judgment  on  the 
rights  of  the  parties  comes  to  be  pronounced,  the 
court  will,  notwithstanding,  proceed  and  pronounce 
Judgment,  as  relators  if  successful  are  entitled  to 
costs. 

People  v.  Loomis,  8  Wend.  396,  4O9 

In  proceeding  to  dissolve  a  corporation  the  pro- 
viso, that  the  corporation  should  be  dissolved  if, 
within  ten  years,  it  did  not  furnish  and  continue  a 
supply  of  water  sufficient  for  the  use  of  all  citizens 
dwelling  in  the  city  who  should  agree  to  take  it, was 
held  to  be  a  defeasance  and  not  a  condition  preced- 
ent. 

People  v.  Manhattan  Co.,  9  Wend.  351,         638 

In  alleging  breach  of  condition,  Attorney-Gener- 
al must  aver  a  request  on  the  part  of  those  citizens 
who  wished  supply  of  water  and  an  offer  to  pay  for 
same  at  company  rates,  or  that  defendant  had  notice 
of  such  desire.  Idem.  638 

Such  proceeding  is  in  nature  of  a  criminal  case, 
and  Attorney-General  cannot  set  up  several  distinct 
causes  of  forfeiture  in  his  replication.  Idem,  638 


REAL  PROPERTY. 

See  DEED,  MORTGAGE,  ETC. 

Under  Act  Concerning  Military  Tracts,  payment 
for  improvements  can  be  claimed  only  where  a  set- 
tlement was  actually  made  on  lauds  previous  to  the 
passage  of  the  Act  of  1813. 

Jackson  v.  Caywood,  7  Wend.  246,  121 

So,  also,  the  limitation  as  to  bringing  suits  previous 
to  Jan.  1, 1833,  only  applies  to  such  cases. 


Idem. 


121 


RECOGNIZANCE. 

A  party  bound  to  appear  at  court  of  criminal  jur- 
isdiction and  answer  what  shall  be  objected  against 
him,  forfeits  his  recognizance  if  he  depart  without 
leave,  and  he  cannot  depart  after  once  making  his 
appearance,  but  must  remain  until  discharged. 

People  v.  Stager,  10  Wend.  431,  912 

Only  signature  of  cognizor  is  necessary  to  recog- 
nizance. 

People  v.  Huggins.  10  Wend.  464,  924 

In  debt  on  recognizance,  it  is  no  defense  that  sher- 
iff might  have  arrested  defendant  in  original  suit 
oncasa.  issued  therein,  unless  fraud  or  collusion  is 
charged  upon  the  plaintiffs. 

BraaleH  r.  Itixhoij,  7  Wend.  352,  159 

In  action  of  debt  on  recognizance  to  the  people 
it  is  not  necessary  to  assign  breaches,  or  assess  dam- 
ages. Plaintiff,  if  he  recovers,  is  entitled  to  penalty 
specified  in  recognizance. 

Harris  v.  Underwood,  10  Wend.  668,  995 

A  joint  suit  may  be  maintained  though  the  recog- 
nizance be  several. 

People  v.  Corbett,  8  Wend.  530,  454 

RECORDING  OF  DEEDS,  ETC. 

Neither  the  deed  of  the  survey  50  acres  in  a  mili- 
tary lot  from  the  Surveyor-General  to  a  purchaser, 
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nor  the  deed  from  such  purchaser  to  his  vendee 
need  be  filed  or  deposited  to  give  them  validity. 

Jackson  v.  Chamberlain,  8  Wend.  620, 
Sheriff's  deed  to  bona  Kde,  purchaser  being  first  re- 
corded, takes  preference  to  deed  from  defendant  in 
execution,  executed  prior  to  judgment  on  which 
property  was  sold. 

Idem. 

REDEMPTION. 

If  a  deed  has  been  improvidently  executed  to  the 
purchaser,  and  a  sheriff  is  subsequently  directed  to 
execute  a  deed  to  a  redeeming  creditor,  the  court 
will  not  direct  the  first  deed  to  be  canceled,  but 
will  leave  the  creditor  to  enforce  his  rights  as  be 
shall  be  advised. 

People  v.  Haskins,  7  Wend.  463,  199 

Revised  Statutes  allowing  creditor  whose  lien  cov- 
ers only  a  specific  portion  to  redeem  the  whole,  ap- 
plies as  well  to  sales  made  before  as  since  those  stat- 
utes went  into  operation.  Idem. 

REFERENCE. 

Referees  must  reside  in  county  in  which  venue  is 
laid. 

Chubb  v.  Berry,  7  Wend.  483,  206 

Two  referees  in  the  absence  of  a  third  referee, 
have  no  power  to  adjourn  the  hearing  of  a  cause  to 
any  particular  day. 

Harris  v.  Norton,  7  Wend.  534,  223 

Chancery  will  direct  a  reference  to  ascertain 
whether  suit  prosecuted  for  infant  by  prochein  ami 
is  for  interest  of  infant,  and  whether  infant  is  prop- 
erly placed  in  the  cause. 

Idley  v.  Brnven,  It  Wend.  227,  1O81 

Reference  will  not  be  ordered,  where  there  are 
but  four  items  of  an  account. 

Parker  v.  Snell,  10  Wend.  577,  963 

Unless  report  of  referees  is  clearly  against  the 
weight  of  evidence,  it  will  not  be  set  aside. 
Doyle's  Adm's  v.  St.  James  Ch.,  7  Wend. 

178,  97 

Where  cause  is  referred  on  consent  of  parties  on 

affidavit  of  plaintiff  on  motion,  court  will  not,  after 

report  made,  permit  plaintiff  to  allege  that  cause 

was  not  referable. 

Bloore  v.  Potter,  9  Wend.  480,  683 

RELEASE. 

Release  of  one  covenantor  in  lease,  unless  a  tech- 
nical release  under  seal  does  not  discharge  co-cove- 
nantor. 

DeZeng  v.  Bailey,  9  Wend.  336,  633 

A  composition  deed  and  release  of  debtor  from  all 
demands,  bars  suit  upon  cause  of  action  that  ac- 
crued previous  to  release,  although  such  cause  of 
action  is  not  included  in  composition. 

Russell  v.  Rogers,  10  Wend.  473,  927 

So  held  where  deed  specified  that  property  con- 
veyed was  to  be  divided  among  creditors  in  propor- 
tion to  their  several  demands.  Idem.  927 

RELIGIOUS  CORPORATIONS. 

Election  of  trustees  of  a  church  is  valid,  though 
notice  required  by  statute  was  not  given,  if  election 
was  fairly  conducted  and  there  is  no  complaint  of 
want  of  notice. 

People  v.  Peck,  11  Wend.  604,  1217 

At  election  of  trustees  of  churches  (excepting  the 
Protestant  Episcopal  and  Reformed  Protestant 
Dutch  Church),  two  of  the  elders  or  churchwardens 
must  preside ;  if  there  be  no  such  officers,  then  two 
of  the  members  of  the  church  must  preside. 

Idem.  1217 

Clergyman  of  Baptist  Church  is  not  an  elder  with- 
in meaning  of  the  statute.  Idem.  1217 

REMEDY. 

Whore  action  of  asuumpstt  is  given  by  statute  for 
omission  of  deputy  to  return  process,  action  there- 
for will  not  lie  against  executors  of  sheriff. 

People  v.  dibits,  9  Wend.  29,  522 

In  action  of  trespass  against  officer,  where  venue 
is  not  laid  in  county  where  it  appears  act  wasdone, 
the  statute  gives  a  remedy  and  none  other  can  be 
pursued. 

Love  i'.  Humphrey,  9  Wend.  204,  585 

For  a  willful  destruction  of  dam  erected  In  a  pub- 
lic river  under  authority  of  an  Act  of  the  Legisla- 
ture, where  injury  is  immediate  and  direct,  remedy 
is  by  action  of  trespass,  not  case,  but  where  injury 
resultH  from  nog ligencf  either  case  or  trespass  lies. 
WUumv.  Smith,  10  Wend.  324,  873 
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REPLEVIN. 

Replevin  does  not  lie  by  the  owner  of  a  house  for 
materials  furnished  by  the  contractor  and  levied 
upon  by  a  creditor  of  the  contractor,  unless  such 
materials  were  delivered  to  the  owner  or  affixed  to 
the  freehold. 

Johnsonv.  Hunt,  11  Wend.  135,  1048 

Repleyin  lies  against  plaintiff  in  execution  by 
whose  direction  execution  is  levied  on  specific  ar- 
ticles of  property  belonging  to  other  than  defend- 
ant in  execution. 

Allen  v.  Crary,  10  Wend.  349,  88JJ 

Replevin  will  not  lie  for  property  taken  by  virtue 
of  a  wan-ant  for  the  collection  of  any  tax,  assess- 
ment or  fine,  in  pursuance  of  any  statute  of  the 
State. 

People  v.  Albany  C.  P.,  7  Wend.  485,  206 

Though  warrant  be  issued  erroneously  or  irregu- 
larly, if  on  its  face  it  give  authority  to  collect  the 
fine,  etc.,  it  is  sufficient.  Idem.  206 

A  lien  is  not  lost  by  a  conditional  delivery  and  if 
sheriff  levy,  under  execution  against  owner,  on  pro- 
perty so  delivered,  replevin  lies  against  him  by 
bailee. 

Wlieeler  v.  McFarland,  10  Wend.  318,  871 

In  a  replevin  suit,  where  a  replevin  bond  has  been 

executed,  the  defendant  is  not  entitled  to  security 

for  costs,  although  the  plaintiff  be  a  non-resident. 

Rogers  v.  Hitchcock,  9  Wend.  462,  677 

Replevin  bond  to  prosecute  suit  in  another  State, 
is  not  a  replevin  bond  within  provisions  of  our 
statute. 

Ex  parte  Livingston  v.  Supr.  Ct.  ofN. 

Y.,  10  Wend.  545,  952 

Since  amendment  of  statute  relative  to  replevins, 
sheriff  may  immediately  take  possession  of  goods 
when  claim  of  property  is  interposed,  but  must, 
within  two  days,  summon  a  jury  to  try  validity  of 
claim. 

Usher  v.  Pierson,  11  Wend.  58,  102O 

Previous  to  amendment  sheriff  had  no  right  to 
take  possession  of  goods  where  claim  is  interposed, 
until  claim  is  tried.  Idem.  108O 

Declaration  in  replevin  must  conform  to  writ. 
Nichols  v.  Nichols,  10  Wend.  629,  98O 

Where  one  has  the  general  property  and  another 
the  special  property,  they  may  both  interpose  such 
claim  as  defense  in  replevin. 

Mitchell  v.  Hinman,  8  Vend.  667  5O7 

Sheriff  is  not  authorized  to  make  deliverance  un- 
til after  summons  of  defendant  in  replevin ;  and 
claim  of  property  interposed  at  time  of  summons, 
is  sufficient.  Idem.  507 

Sheriff  must  desist  from  making  deliverance  un- 
til claim  of  property  is  inquired  into  by  jury  under 
writ  de  proprietate  probanda.  Idem.  507 

REVISED  STATUTES. 

A  party  entitled  to  bring  a  writ  of  right  when 
Rev.  Stats,  went  into  effect,  is  not  barred  from  a 
recovery  in  an  action  of  ejectment  subsequently 
commenced,  by  an  adverse  possession  of  less  than  25 
years. 

McCormick  v.  Barnum,  10  Wend.  104,  794 

Suit  by  common  informer  for  penalty  under  Act 
to  prevent  horse-racing  incurred  previous  to  Re- 
vised Statutes  going  into  effect,  may  be  brought 
thereafter. 

Myers  v.  Van  Alstyne,  10  Wend.  97,  791 

Under  Rev.  Stat.  failure  of  consideration  may  be 
pleaded  in  bar  to  recovery  on  sealed  instrument. 
Case  v.  Boughton,  11  Wend.  106,  1O38 

Provision  of  Rev.  Stats,  declaring  sureties  on  ap- 
peal bond  discharged  if  execution  be  not  issued 
within  thirty  days  after  rendition  of  judgment  on 
appeal,  is  not  applicable  where  appeal  bond  is  ex- 
ecuted previous  to  Rev.  Stats. 

Hamilton  v.  Averill,  11  Wend.  622,  1224 


SERVICE  OF  PAPERS. 

In  service  of  process  or  notice  of  pleadings,  frac- 
tions of  a  day  are  not  regarded. 

rot.  Tpke  Road  v.  Haywood,  10  Wend. 

422,  9O8 

Copy  of  declaration  in  suit  commenced  in  C.  P. 
of  one  county  cannot  be  served  on  defendant  while 
in  another  county. 

Green  v.  Oneida  C.  P.,  10  Wend.  592,  968 

Defendant  upon  whom  declaration  is  served  out 
of  county  in  which  suit  is  commenced,  waives  ir- 
regularity by  obtaining  rule  against  plaintiff  to  file 
security  for  costs. 

.  Broome  C,  P.,  10  Wend.  600,          971 
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In  a  suit  commenced  by  the  filing  and  service  of  a 
-I. duration,  the  service,  to  be  regular,  must  be  per- 
sonal on  the  defendant. 

Fan  Patten  v.  Volt,  9  Wend.  497,  689 

Where  a  suit  against  several  defendants  is  com- 
menced by  declaration,  the  proceedings  will  not  be 
set  aside,  although  the  declaration  was  not  served 
on  all  the  defendants,  if  an  attorney  has  appeared 
and  put  in  a  plea  for  all  of  them. 

Adam*  V.  <,nh,  rt,  9  Wend.  499,  69O 

Papers  required  to  be  served  on  a  justice  on  mak- 
ing an  appeal,  may  be  served  in  his  absence,  on  a 
member  of  his  family  of  suitable  age, 

People  v.  Ulster  C.  P.,  7  Wend.  492,  2O9 

Where  plea  is  sent  by  mail  and  letter  comes  to 
hands  of  attorney,  who  observes  that  it  contains  a 
ptiper  in  a  particular  cause,  default  subsequently  en- 
tered will  be  set  aside  as  irregular,  although  attor- 
ney immediately  returns  letter  to  box  and  gives  no- 
tice that  he  will  not  take  it  from  the  P.  O. 

Clark  v.  McFarland,  10  Wend.  634,  982 

SET-OFF. 

Note  assigned  after  maturity,  is  subject  to  set-off 
against  assignor. 

Dri(ig*  v.  Rockuxll,  11  Wend.  504.  1182 

Tn  action  for  rcovery  of  damages  for  breach  of 
warranty  in  the  sale  of  goods,  defendant  is  not  en- 
titled to  a  set-off  of  demands  against  the  plaintiff. 

Wtimot  v.  Hurd,  11  Wend.  5H4.  12 1O 

Note  cannot  be  set  off  against  judgment. 

Bagg  v.  Jefferson  C.  P.,  10  Wend.  615,  976 

Before  trial,  a  demand  prosecuted  in  Supreme 
Court  may  be  set  off  against  demand  prosecuted  in 
justice's  court,  and  a  judgment  of  nonsuit  or  dis- 
continuance, upon  appeal  by  defendant  from  judg- 
ment in  justice's  court,  revives  demand  in  Supreme 
Court. 

Lighthody  v.  Potter,  10  Wend.  534.  948 

A  party  having  neither  general  nor  special  prop- 

ertv  in  goods,  cannot  set  off  their  value  against  his 

bailee,  in  action  of  assumpnit  by  bailee  for  work  and 

labor  on  other  goods. 

(  WfiHx  r.  But tx,  10  Wend.  399,  9OO 

Receiptor  to  sheriff  for  goods  levied  upon  by  exe- 
cution, would  not,  undersuch  circumstances,  be  en- 
titled to  claim  a  set  off.  Idem.  9OO 
In  suit  by  administrator  for  debt  created  since 
death  of  intestate,  defendant  cannot  set  off  debt  due 
to  him  from  intestate. 

Frw  v.  Evans,  8  Wend.  530,  458 

A  tavern  bill  unless  against  a  traveller  is  not  the 
subject  of  a  set  off. 

Evernghim  v.  Enmcorth,  1  Wend.  336.  149 

SHERIFF  AND  CONSTABLE. 

Sheriff  is  liable  for  deputy's  acts  colore  o.fflcii. 

Wheeler  v.  WFarland,  10  Wend.  318,  871 

Ministerial  duties  of  sheriff  may  be  executed  by 
his  deputy. 

Brooklyn  v  -Patchen,  8  Wend.  47,  286 

Possession  of  receiptor  is  possession  of  officer  who 
intrusted  the  property  to  his  charge. 

Mitchell  v.  Hinman,  8  Wend.  667,  5O7 

Removal  of  under-sheriff  from  county  is  a  virtual 
resignation  of  his  office,  and  he  cannot  complete 
levy  made  before  such  removal. 

Ferguson  v.  Lee,  9  Wend.  258,  6O4 

Direction  of  capias  to  sheriff  of  one  county  if  not 
delivered  may  be  altered,  and  capias  may  then  be 
delivered  to  sheriff  of  another  county. 

Morrixim  r.  Pcnniman,  10  Wend.  573,  961 

Where  several  executions  on  same  judgment  are 

issued  to  different  counties,  all  sheriffs  who  have 

levied  on  sufficient  property  to  cover  the  same,  are 

entitled  to  poundage  of  plaintiff. 

BrMon  v.  Lawrence,  9  Wend.  4V>,  668 

Where  nothing  remains  to  be  done  but  to  execute 

deed  by  person  appointed  to  execute  deed  under 

sheriff's  sale,  in  case  of  death  of  sheriff,  where  there 

was  no  under-sheriff,  security  is  not  necessary. 

,•  r.  //•»/»  l"iom,  10  Wend.  .>L',  958 

Sheriff  levying  upon  personal  property  subject  to 
mortgage  is  not  liable  for  neglect  to  sell  previous  to 
such  mortgage  becoming  absolute,  where  it  does 
not  appear  at  time  of  levy  he  had  notice  of  exist- 
ence or  mortgage. 

Smith  r-  Dunning,  7  Wend.  135, 
Sheriff  must  serve  and  return  declaration  within 
reasonable  time :  If  he  neglect  his  duty  he  may  be 
ruled  as  in  case  of  capias. 

Anon.,  10  Wend.  :.::.',  961 

Sheriff's  deed  of  land  sold  under  executions  one 
or  more  of  which  were  satisfied,  is  void. 

Jafkson  r.  Roherts'  Er.'n,  11  Wend.  422.    1152 

WEND.  7,  8,  9.  10,  11. 


Debt  lies  against  a  constable  and  his  sureties  for 
neglect  to  return  execution. 

Sloan  r.  Case,  10  Wend.  370,  889 

A  constable  who  levies  previous  to  expiration  of 
his  term  of  office  may  sell  thereafter. 

Alderman  v.  Share,  7  Wend.  220,  112 

Constable  may  pursue  property  into  another  town 
In  case  of  fraudulent  removal  to  avoid  distress. 

Chrixtiniin  r.  y-'/oj/d.  9  Wend.  340,  634 

Constable  appearing  as  attorney  for  plaintiff  and 

proving  demand  declared  on,  is  violation  of  statute 

prohibiting  a  constable  advocating  lor  either  party 

at  a  trial. 

Ford  v.  Smith,  11  Wend.  73,  1O25 

SHIPS  AND  SHIPPING. 

Judgment  in  personam  against  owner  of  vessels  is 
sufficient  to  render  liable  a  sheriff,  who  releases  ves- 
sel attached  and  fails  to  take  bond. 

West  v.  Tuttle,  11  Wend.  639,  123O 

Where  a  steamboat  chartered  for  six  months  was 
arrested  on  attachment  by  creditor  of  owner,  char- 
terer held  discharged,  the  owner  having  refused  to 
procure  release  of  boat  by  giving  bonds  or  other- 
wise. 

Stamf<rrd  S.  B.  Co.  v.  Gibbons, 
9  Wend.  327,  629 

Such  attachment  will  be  presumed  to  have  been 
issued  conformable  to  laws  of  place  where  it  was 
executed.  Idem.  629 

Master  of  vessel  is  answerable  for  the  diligence  of 
all  those  to  whom  the  management  of  the  vessel  is 
intrusted ;  so  held  when  injury  was  caused  by  a 
pilot  at  the  wheel  who  received  his  appointment  di- 
rect from  the  owners  and  had  exclusive  control  of 
the  vessel. 

Denison  v.  Seymour,  9  Wend.  9,  615 

SLANDER  AND  LIBEL. 

A  charge  of  false  swearing  is  actionable  wnen  it 
necessarily  conveys  to  the  mind  of  the  hearer  an 
imputation  of  perjury,  otherwise  not. 

Sherwood  v.  Chace,  11  Wend.  38,  1013 

Charge  of  swearing  false  in  affidavit  for  warrant 
is  actionable,  if  affidavit  contain  material  fact 
proper  to  be  submitted  to  justice  on  such  applica- 
tion. 

Dayton  v.  Rockwell,  11  Wend.  140,  1O52 

For  words  "  He  has  sworn  falsely  and  I  will  attend 
to  the  grand  jury  respecting  it,"  held  slander  would 
lie  without  colloquium,  showing  the  speaking  to  re- 
fer to  proceedings  in  which  perjury  could  have  been 
committed. 

Oilman  v.  Lmcett,  8  Wend.  573,  473 

Slander  lies  for  charge  of  felony  made  in  refer- 
ence to  transaction,  innocent  in  itself,  when  unac- 
companied with  explanation  showing  it  did  not 
amount  to  a  felony. 

Phillips  v.  Barber,  7  Wend.  439,  19O 

Slander  will  not  lie  for  words  spoken  of  a  person 
in  discharge  of  official  duties  if  the  office  has  ceased 
at  time  of  the  speaking  of  the  words. 

Forward  v.  Adams.  7  Wend.  204,  1O6 

Where  plaintiff  is  charged  with  having  been  guilty 

of  a  forgery  which,  if  committed,  evidence  shows 

would  have  subjected  him  to  criminal  punishment 

for  misdemeanor,  action  lies. 

Alexander  r.  Alexander,  9  Wend.  141,  568 

Proof  in  support  of  plaintiff's  general  character  is 
admissible  where  his  reputation  has  been  attacked 
on  the  trial  by  defendant ;  otherwise  not. 

liniKin  r.  Fonter,  s  Wend.  602,  484 

That  words  spoken  came  from  another  and  were 
so  stated  at  the  time  is  no  defense,  and  is  inadmissi- 
ble in  mitigation  of  damages ;  so  also  with  general 
reports  of  truth  of  charges.  Idem.  484 

Words  spoken  more  than  two  years  before  suit 
brought  may  be  given  in  evidence  to  show  malice. 
l<i>  in.  484 

In  slander  for  charge  of  false  swearing,  defendant 
to  justify  under  notice  subjoined  to  plea,  must  give 
notice  that  he  will  prove  plaintiff  swore  falsely,  and 
also  wilfully  or  corruptly  false. 

Mitrlu-ll  r.  Hnrtlrn,  *  Wend.  570,  47« 

In  slander, where  the  words  used  charged  plaintiff 

with  a  crime,  it  is  not  sufficient  in  justification,  to 

show  that  the  words  related  to  a  transaction  which 

might  not  have  amounted  to  a  crime. 

Lalnt  r.  11',7/x,  7  Wend.  175,  96 

Circumstances  which  disprove  malice,  but  do  not 
tend  to  establish  truth  of  charge,  arc  admissible  in 
evidence  in  mitigation  of  damages. 

(iilinini  r.  Louvll,  8  Wend,  ii;:».  473 

Other  liU-ls  in  bar  or  mitigation  of  damages  must 
relate  to  same  subject. 

Maynard  v,  BeardtUy,  7  Wend.  560,  232 


xxxiv 


GENERAL  INDEX. 


Publication  of  libel  by  plaintiff  against  defendant 
three  days  before  defendant's  publication,  is  inad- 
missible in  palliation  of  the  offense  on  ground  of 
provocation.  Idem. 

It  is  not  allowable  to  ask  a  witness  how  he  under- 
stood a  libel.  Idem.  233 

Plaintiff  may  be  shown  a  common  libeler  in  miti- 
gation of  damages,  but  publications  by  plaintiff 
cannot  be  resorted  to  for  that  purpose.  Idem.  232 

In  an  action  for  libel  it  is  competent  for  plaintiff 
to  prove  that  subsequent  to  the  publication  the  li- 
bel was  read  in  a  public  assembly  by  a  third  person 
and  comments  made  on  it  in  the  presence  and  hear- 
ing of  defendant. 

Rice  v.  Withers,  9  Wend.  138,  561 

Evidence  may  be  given  that  libel  was  posted  in 
public  places  by  persons  unknown.  Idem.  561 

Defendant's  assertion  at  time  of  publication  that 
matter  was  true  is  no  excuse;  if  true,  truth  must  be 
shown  by  proof.  Idem.  561 

In  slander  for  words  charging  perjury  in  refer- 
ence to  a  particular  transaction,  words  must  be 
proved  as  laid. 

Aldrich  v.  Brown,  11  Wend.  596,  1314 

STATUTES. 

See  LIMITATION  OF  ACTIONS,  REVISKD  STAT- 
UTES, STATUTE  OF  FRAUDS,  Etc. 

Statute  may  prescribe  a  new  mode  by  which  the 
right  may  be  ended,  and  a  forfeiture  of  right  may 
be  declared  under  such  modification,  though  cause 
happened  previous  thereto. 

In  re  Smith,  10  Wend.  449,  918 

Where  action  for  penalty  is  given  by  statute,  but 
no  costs  allowed  at  time  of  commencement  of  suit, 
and  the  statute  is  afterwards  repealed,  statute 
changing  law  as  to  costs  will  have  no  effect  on  pend- 
ing suit. 

Baker  v.  Bartlett,  9  Wend.  494,  688 

Where  form  of  oath,  the  false  swearing  of  which 
is  declared  to  be  perjury.is  changed  by  amendatory 
act,  false  swearing  under  the  amendment  is  perjury, 
though  not  so  expressly  declared  therein. 

Campbell  v.  People.  8  Wend.  636,  496 

A  statute  is  never  construed  to  operate  retro- 
spectively so  as  to  take  away  a  vested  right. 

Sayre  v-  Wisner,  8  Wend.  66,  6O5 

STATUTE  OF  FRAUDS. 

Where  factor  was  sued  for  breach  of  warranty  of 
quality-  of  cotton  sold  and  refused  to  pay  over  pro- 
ceeds to  principal  until  indemnified,  held  promise 
by  third  persons  indorsed,  on  written  request  of 
principals  to  indemnity  factor  in  such  suit, was  valid 
and  binding,  and  implied  agreement  of  factor  to 
continue  suit  was  sufficient  consideration. 

Rogers  v.  Kneeland,  10  Wend.  218,  835 

Agreement  between  Overseers  of  Poor  and  indi- 
vidual to  support  bastard  until  arrival  at  age  of  5  or 
6  years  is  not  within  statute. 

WLees  v.  Hale,  10  Wend.  426,  91 0 

Either  party  may  rescind  such  contract  on  notice. 
Idem.  910 

Surrender  of  lease  for  term  of  years  is  void  under 
statute  of  frauds  unless  by  deed  or  note  in  writing. 
A  canceling  or  destroying  of  instrument  by  agree- 
ment will  not  devest  lessee's  interest. 

Rowan  v.  Lytle,  11  Wend.  616,  1223 

Promise  to  pay  debt  of  third  person  in  considera- 
tion of  promisee  surrendering  property  levied  upon 
by  execution  is  an  original  undertaking,  and  need 
not  be  in  writing. 

Mercien  v.  Andrus,  10  Wend.  461,  923 

Where  a  party  receives  deed  of  lands  to  third  per- 
son, to  be  paid  for  in  a  specified  manner,  ana  in 
written  acknowledgment,  promises  to  see  contract 
fulfilled,  promise  is  not  within  statute  and  may  be 
enforced. 

Stymets  v.  Broota,  10  Wend.  20(5,  831 

Agreement  of  agent,  by  ptirol  on  which  he  is  per- 
sonally liable,  to  pay  debt  of  third  person  in  trans- 
portation of  goods,  is  not  within  the  statute. 

Meech  v.  Smith,  7  Wend.  :U.\  145 

STAY  OF  PROCEEDINGS. 

Unless  writ  of  error  to  suit  brought  on  a  judg- 
ment be  prosecuted  In  bad  faith  or  for  purpose  of 
delay,  court  will  grant  stay  of  proceedings  of  suit 
until  determination  of  writ. 

Amesv  .  Webber*.  10  Wend.  (;:>»,  979 

Where  stay  of  proceeding  ordered  until  settle- 
ment of  bill  of  exceptions,  what  time  allowed  to  set- 
tle bill  in,  see 

PeUetreau  v.  Moore,  9  Wend.  493.  688 
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Judgment  entered  on  cognovit  by  attorney  as  at- 
torney of  two  partners,  though  employed  by  only 
one  of  them.in.absence  of  fraud,  will  not  be  set  aside 
as  unduly  entered,  but  stay  of  proceedings  ordered 
to  allow  party  complaining  to  put  in  a  plea  and  con- 
test plaintiffs'  demands. 

Cfrazebrook  v.  M'Creedie,  9  Wend.  437,         669 

A  rule  or  order  for  a  commission  to  examine  wit- 
nesses does  not  operate  per  se  as  a  stay  of  proceed- 
ings ;  if  it  is  intended  so  to  operate,  the  court  or 
judge  will  so  direct. 

•Maynard  v.  Chapin,  7  Wend.  520,  219 

Where  a  fugitive  from  justice,  arrested  under 
warrant  from  Executive  on  requisition  of  Execu- 
tive of  another  State,  is  remanded,  court  will  not 
grant  stay  of  proceedings  on  prosecution  of  writ  of 
error. 

In  re  Clark,  9  Wend.  212,  587 

STRUCK  JURIES: 

Foreign  or  struck  jury  will  be  granted  only  in  ex- 
treme cases. 

Patchin  v.  Sands,  10  Wend.  570,  96O 

SUPERVISORS. 

Power  of  supervisors  of  county  to  examine,  set- 
tle and  allow  accounts  against  the  county,  involves 
the  right  to  reject. 

People  v.  Sup'rs  of  Dutchess.  9  Wend.  508,    693 

Supervisors  have  discretion  as  to  allowance  of  ex- 
penses incurred  by  boards  of  health,  except  as  to 
compensation  of  health  officers.  Idem.  693 

SURETY. 

See  PRINCIPAL  AND  SURETY. 

SURROGATE. 

Surrogate  has  no  jurisdiction  to  make  order  for 
execution   against  executors  and  administrators 
where  judgment  pass  against  them  without  trial. 
People  v.  Judges  of  Albany,  &c.,  9  Wend. 
486,  685 

Surrogate  obtains  jurisdiction  in  reference  to  sale 
of  real  estate  of  deceased,  on  presentation  of  peti- 
tion by  executors  or  administrators  of  deceased, 
with  account  of  real  and  personal  estate  of  deceased. 
Jackson  v.  Irwin,  10  Wend.  441,  915 

Surrogate's  order  directing  sale  of  village  plot  is 
good  without  prescribing  it  to  be  sold  in  lots  or  par- 
cels. Idem.  916 

Under  Act  of  1801  sales  may  be  public  or  private 
in  discretion  of  executors  or  administrators,  and 
private  sale,  made  previous  to  1801,  is  good,  though 
deed  not  executed  until  after  Act  of  1813. 

Idem.  915 

Powers  to  executors,  etc.,  to  sell  and  lease  may 
exist  together.  Idem.  915 

TAXES  AND  TAXATION. 

The  taxing  of  a  farm  divided  by  a  town  or  county 

line  belongs  to  the  town  in  which  owner's  dwelling 

house  is  situated,  and  levy  may  be  made  by  officer  . 

of  that  town  on  property  on  any  part  of  the  farm. 

Ward  v.  Aylesworth,  9  Wend.  281,  613 

Non-resident  owner  of  lands  occupied  by  a  tenant 
is  not  a  taxable  inhabitant  under  Common  School 
Act  of  1819. 

Duhois  v.  Thome,  8  Wend.  518,  453 

Both  real  and  personal  estate  of  bank  located  in 
a  village  is  subject  to  taxation  for  village  taxes. 

Ontario  B'k  v.  Bunnell,  10  Wend.  186,          823 

Such  corporation  is  an  inhabitant  within  meaning 
of  Act  Authorizing  Collection  of  Tax.  Idem.  823 

Remedy  of  bank  where  assessment  is  too  high,  is 
to  apply  to  assessors  for  a  reduction:  itis  no  defense 
to  justification  of  officer  for  taking  property  levied 
upon  for  such  tax.  Idem.  823 

Trustees  of  school  district  are  not  liable  in  tres- 
pass for  causing  sale  of  property  in  collecting  tax 
levied  on  erroneous  apportionment  made  by  them, 
nor  for  omitting  to  insert  names  of  all  the  taxable 
inhabitants. 

Easton  v.  Calendar,  11  Wend.  90,  1 032 

Where  school  district  tax  is  voted,  trustees  can- 
not add  to  it  in  making  apportionment,  the  per 
cent  allowed  the  collector.  Idem.  1O32 

Remedy  of  party  aggrieved  is  by  appeal  to  super- 
intendent of  common  schools  or  by  suing  out  a 
common  law  certiorari.  Idem.  1032 

Trustees  of  school  district,  in  making  out  tax  list 
for  school  purposes,  are  guided  by  the  last  assess- 
ment roll  after  it  is  reviewed  and  finally  established, 
and  if  they  issue  warrant  according  to  erroneous 

WEND.  7,  8,  9,  10,  11. 
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apportionment,  they  are  liable  as  trespassers,  but 
the  collector  is  protected  by  such  warrant. 

Alexander  v.  Hunt,  1  Wend.  89,  65 

Two  trustees  of  school  district  may  issue  a  war- 
rant for  the  collection  of  a  tax,  and  the  presence  of 
a  third  trustee  at  the  issuing-  thereof,  will  be  pre- 
sumed, until  the  contrary  be  shown. 

.W.-r..;,-  R.  Curtice,  9  Wend.  17.  517 

Designation  of  owners  in  tax  list  and  warrant  for 
collection  of  common  school  district  tax,  as  "  the 
widow  and  heirs  of  A  B,  deceased,"  is  sufficient  com- 
pliance with  statute. 

WTieeler  v.  Anthony,  10  Wend.  346,  881 

Title  to  land  sold  for  taxes  can  be  perfected  only 
by  giving1  notice,  etc.,  to  the  person  in  possession, 
and  by  production  of  Comptroller's  certificate  that 
payments  required  to  be  made  into  the  Treasury 
have  not  been  made. 

Jackson  r.  Esty,  7  Wend.  148,  86 

A  waiwr  of  notice  by  a  mere  occupant  will  not 
have  the  effect  of  a  notice.  Idem.  86 

TENANCY  IN  COMMON. 

Where  tenant  in  common  takes  lease  of  his  co- 
tenant's  moiety,  a  continuance  in  possession  after 
expiration  of  such  lease,  will  be  presumed  to  be 
under  his  own  title,  unless*  there  be  evidence  that  he 
holds  as  tenant  of  his  co-tenant. 

McKay  i:  Mumford,  10  Wend.  351,  883 

License  by  one  of  two  tenants  in  common  who 
are  also  partners  in  lumber  business,  to  a  third  per- 
son.to  cut  timber  on  lands  from  which  they  procure 
timber  for  their  business,  is  good,  and  conveys  title 
to  timber  so  cut. 

Baker  v.  Wheeler,  8  Wend.  505,  449 

Where  there  is  a  partnership  between  tenants  in 
common  of  lands  and  one  sells  his  interest,  partner- 
ship is  dissolved  and  purchaser  becomes  a  mere  ten- 
ant in  common. 

Mumford  v.  McKay,  8  Wend.  442,  426 

TENDER. 

A  right  of  action  for  non-delivery  is  not  defeated 
by  a  subsequent  tender. 

Gould  v.  Bank,  8  Wend.  562,  469 

But  party  waives  right  to  insist  on  former  default 
by  placing  his  refusal  to  recover  goods  on  ground 
that  they  are  not  merchantable.  Idem.  469 

TIME. 

When  party  is  relieved  from  inquest  on  payment 
of  costs,  if  he  offer  to  pay  on  taxed  bill,  and  there 
is  time  after  offer  to  prepare  bill,  give  notice  and 
have  costs  taxed  before  expiration  of  30  days,  full 
notice  must  be  given,  if  there  be  not  time  for  full 
notice,  short  notice  may  bo  given,  or  party  offering 
may  be  required  to  go  forthwith  before  taxing  of- 
ficer ;  in  any  event  costs  must  be  paid  within  twen- 
ty days. 

Hoadley  v.  Cuyler.  10  Wend.  593,  968 

Records,  delivered  to  clerk  to  be  filed  before  nine 
o'clock  in  morning,  will  be  considered  as  filed  at 
hour  of  nine. 

WardeJl  v.  Mason,  10  Wend.  573.  961 

No  preference  can  be  gained  by  taking  record  to 
clerk's  office  before  such  hour.  Idem.  961 

Party  seeking  to  set  aside  proceeding  of  adver- 
sary for  mere  irregularity,  must  apply  at  first  op- 
portunity, or  he  will  not  be  heard. 

Nichols  v.  Nichols,  10  Wend.  5fiO.  957 

Four  full  days  in  term  must  intervene  after  entry 
of  default,  before  interlocutory  judgment. 
Merchant?   Inn.  Co.,  v.  Simmons,  10 

Wend.  561,  957 

Commissioners  should  bold  parties  to  shortest 

possible  time  for  pleading :  if  enlargement  is  asked 

for,  and  effect  will  probably  be  loss  of  trial,  short 

notice  should  be  made  condition  of  order. 

Haywood  r.  Thayer,  10  Wend.  571,  961 

TITLE. 

Where  goods  and  chattels  are  forfeited  under 
statute,  court  must  adjudge  the  forfeiture  before 
right  vests  in  the  party  entitled  to  such  property. 
Fire  Dep.  of  N.  Y.  v.  Kip,  10  Wend,  266.    853 

Objection  to  want  of  such  proceeding  may  be 
raised  against  the  claimant  by  the  officer  who  seized 
the  property.  Idem.  852 

TOWNS. 

By-law  of  incorporated  town  to  regulate  sale  of 
meat  by  confining  it  to  certain  places  and  prescrib- 
ing a  penalty  for  a  violation ;  held  reasonable  and 
valid. 

Village    of  Buffalo    v.    Webster,    10 

Wend.  99,  792 

WEND.  7,  8.  9,  10,  11.  81 


The  town  electors  have  no  right  to  vote  a  tax  for 
the  improvement  of  property,  the  title  of  which  is 
not  in  the  town.althoujrh  it  has  an  equitable  interest 
therein. 

People  v.  Works.  7  Wend.  486,  207 

Town  electors  may  at  their  annual  meeting  only 
adopt  such  rules  and  regulations  as  they  think  prop- 
er for  improving1  lands  owned  by  the  town  and  for 
fencing  the  same.  Idem.  2O7 

TRESPASS. 

A  person  in  possession  of  property  severed  from 
the  freehold  by  requesting  another  to  remove  it 
from  the  premises,  subjects  himself  to  action  of 
trespass. 

Morgan  v.  Varick,6  Wend,  587,  478 

Mortgagee  may  maintain  trespass  against  lessee 
of  mortgagor  who,  under  lease  executed  subsequent 
to  mortgage,  removes  crops  growing  at  time  of 
foreclosure. 

Lane  v.  King,  8  Wend.  584,  477 

Assignment  by  mortgagee  of  debt  secured,  wheth- 
er before  or  after  forfeiture,  passes  his  interest  in 
mortgage,  and  trespass  for  property  taken  by  stran- 
ger must  be  in  name  of  assignee. 

Langdon  v.  Buell,  9  Wend.  80,  54O 

A  disseissee,  after  recovering  possession  may 
maintain  trespass  against  disseisor,  his  servants,  or 
the  stranger  entering  under  him. 

Morgan  v.  Varick,  8  Wend.  587,  478 

Several  individuals  actinc-  in  concert  in  commit- 
ting trespass,  are  jointly  liable  in  action,  although 
they  do  not  participate  as  partners,  in  avails  of 
trespass. 

Williams  v.  Sheldon,  10  Wend.  654.  99O 

Where  hind  is  granted  with  exception  for  grist 
mill,  the  exception  is  good,  but  inoperative  until 
right  reserved  is  exercised,  and  whole  premises  vest 
in  grantee,  and  he  may  maintain  trespass  even 
against  grantor  or  his  assignee  for  entry  on  the  land 
for  any  purpose  other  than  that  specified  in  the 
reservation. 

Dygert  v.  Matthews,  11  Wend.  35.  1O12 

Party  having  title  to  lands,  although  not  in  actual 
possession,  may  maintain  trespass  against  party  not 
in  actual  possession. 

Van  Rensselaer  v.  Radcliff,  10  Wend.  639,    985 

Trespass  lies  for  arrest  under  voidable  process  set 
aside  by  court  as  irregularly  issued. 

Chapman  v.  Dyett,  11  Wend.  31.  1O11 

Trespass  lies  against  one  who  directs  detention  of 
property  levied  on  by  officer,  and  indemnifies  him 
therefor. 

Root  v.  Chandler.  10  Wend.  110,  796 

Constructive  possession  of  owner  is  sufficient 
where  property  nas  been  taken  from  borrower. 

Idem.  796 

Trespass  lies  against  trustees  for  assessment  and 
levy  thereunder  for  money  to  purchase  site  for  new 
school  house,  where  previous  consent  of  commis- 
sion of  common  schools  to  change  site  has  not  been 
obtained. 

Baker  v.  Freeman,  9  Wend.  36,  525 

Trespass  does  not  lie  against  principal  for  the  tak- 
ing of  property  by  agent  by  mistake,  and  without 
authority,  where  no  ratification  with  knowledge  is 
shown. 

Brmiyhton  v.  WJiallon,  8  Wend.  474.  437 

Subordinate  tribunals  are  not  liable  in  trespass 
for  acts  growing  out  of  errors  in  judgment. 

Boston  v.  Calendar.  11  Wend.  90,  1O32 

Trustees  of  school  district  are  not  liable  in  tres- 
pass for  causing  sale  of  property  in  collecting  tax 
levied  on  erroneous  apportionment  made  by  them, 
nor  for  omitting  to  insert  names  of  all  of  taxable  in- 
habitants. Iil>  in.  1O32 

Trespass  de  bvnis  oxportafix  lies  for  levying  exe- 
cution on  property  of  third  person,  where  engage- 
ment of  a  receiptor  is  taken,  though  goods  be  not 
removed  from  owner's  possession. 

Phillips  v.  Hall,  8  Wend.  610,  487 

Capias,  issued  under  Act  of  1813,  by  plaintiff  in 
trespass,  whose  proceedings  before  justice  have 
been  suspended  by  plea  of  title,  need  not  contain  ac 
itinni  clause,  specifying  cause  of  action,  or  refer- 
ring to  suit  before  justice :  and  proof  aliunde  con- 
ii'-cting  two  suits  is  not  necessary. 

Harris  r.  L'ndertrood,  10  Wend.  688.  995 

TRIAL. 

Notice  of.  must  be  served  14  days  before  first  day 
of  term,  excluding  first  day  of  court. 

Cot.  Tp'ke  Road  Co.  r.  Hai/wood,  10 

Wend.  4ii.  908 

It  seems,  in  all  cases  where  a  party  is  entitled  to 
N.  Y.  R,  11.  1'Jsl 
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preference  on  the  calendar,  he  should  regularly 
move  his  cause  during  the  first  week  of  term. 
Gilbert  v.  Manchester  Iron  Mfg.  Co., 

7  Wend.  511,  216 

After  one  stipulation,  defendant  is  not  bound  at 

his  peril  to  accept  another  on  excuse  made,  but 

may  submit  the  sufficiency  of  excuse  to  the  court. 

Farnam  v.  McClure.  7  Wend.  483,  2O6 

Where  a  juror  is  summoned  by  an  officer  after 

hearing-  his  excuses,  he  can  only  be  discharged  by 

court  before  whom  he  is  required  to  attend. 

Brooklyn  v.  Patchen,  8  Wend,  47,  286 

A  party  who  agrees  that  his  adversary  may  go 

into  evidence,  inadmissible  if  objected  to,  cannot 

afterwards  object  to  such  evidence  or  other  proof 

of  same  character. 

Rundett  v.  Butler,  10  Wend.  119,  799 

Evidence  received  by  judge  at  trial  as  preliminury 
to  the  introduction  of  other  evidence  is  only  to  be 
passed  upon  by  the  court  as  to  its  sufficiency. 

Harris  v.  Wilson,  7  Wend.  57,  53 

A  party  cannot  obtain  evidence  by  subpcening  ad- 
versary's attorney  to  produce  a  paper  delivered  to 
him  by  his  client  as  supporting  his  action  or  defense. 
He  should  give  notice  to  produce  it. 

McPhersonv.  Rathbone,  7  Wend.  216,        11O 
If  paper  is  in  court,  notice  may  be  given  a  few 
minutes  before  it  is  required,  otherwise  it  is  insuf- 
ficient.   Idem.  1 1O 
Notice  to  produce  a  certain  letter  and  all  other 
papers,  etc.,  whether  sufficiently  explicit  to  cover 
execution,  see 

Walden  v.  Davison,  11  Wend,  65,  1O23 

Notice  to  produce  a  paper  as  preliminary  to  parol 
evidence,  may  be  given  to  the  attorney  of  the  party 
of  record,  althougn  only  the  nominal  party. 

Brown  v.  Littlefleld,  7  Wend.  454,  195 

Parol  evidence  of  contents  of  paper  required  to 
be  produced  on  trial  cannot  be  given  until  genuine- 
ness is  proven,  unless  such  paper  is  produced  on  no- 
tice. 

McPherson  v.  Rathbone,  7  Wend.  216,          11O 

Party  proving  contents  of  lost  deed  to  which  there 
were  subscribing  witnesses,  cannot  be  required  to 
produce  the  witnesses  unless  it  is  shown  that  he 
knows  who  they  were. 

Jackson  v.  Vail,  7  Wend.  125,  78 

The  exercise  of  a  sound  discretion  by  a  court  in 
requiring  counsel  to  state  substance  of  evidence  of- 
fered to  be  given,  so  as  to  enable  them  to  judge  of 
its  materiality  and  relevancy,  will  not  be  reviewed 
by  higher  court. 

Roy  v.  Targee,  7  Wend.  359,  161 

Defendant  cannot  object  that  court  has  not  in- 
flicted penalties  to  the  full  extent  admissible. 

Kane  v.  People,  8  Wend.  203,  342 

Defendant  is  not  allowed  to  comment  to  jury  upon 
objection  to  evidence  of  justification  which  is  ex- 
cluded for  insufficiency  of  notice. 

Mitchell  v.  Borden,  8  Wend.  570,  472 

Judge  in  commenting  upon  testimony,  may  point 
out  discrepancies  in  relation  given  by  witnesses  at 
different  times,  of  the  facts  of  the  case. 

People  v.  Oenung,  11  Wend.  18.  1O06 

A  judge  may  insert  in  a  case  such  facts  as  he 
deems  necessary  to  make  his  charge  intelligible,  or 
he  may  state  them  as  he  deems  correct.  If  no  charge 
was  given,  he  may  state  opinions  expressed  by  him 
at  the  hearing. 

Walsworth  v.  Wood,  7  Wend.  483,  2O6 

Special  verdict  should  find  facts,  not  the  evidence 
of  facts.'to  entitle  plaintiff  to  recover. 

Rogers  v.  Eagle  F.  Im.  Co.,  9  Wend.  611,  731 
Exception  to  judge's  charge,  after  jury  have  with- 
drawn, will  not  be  received. 

L.  &  F.  Ins.  Co.  v.  Mech.  F.  Ins.  Co.,  7 
Wend.  31,  43 

TROVER. 

Trover  will  not  lie  for  property  hired  of  plaintiff's 
wife  In  his  absence,  unless  it  be  shown  that  plaintiff 
had  constituted  some  other  person,  agent  to  take 
charge  of  his  property  in  his  absence. 

Church  v.  Landers,  10  Wend.  79,  784 

Trover  lies  by  one  tenant  in  common  against  an- 
other, for  loss  or  destruction  of  property  while  in 
his  possession. 

Hyde  v.  Stone,  9  Wend.  354,  159 

Trover  will  not  lie  by  one  tenant  in  common  of  a 
chattel  against  another,  simply  because  the  latter 
claims  to  be  exclusive  owner  and  locks  up  the  prop- 
erty— a  loss,  destruction  or  sale  must  be  shown. 

Gilbert  v.  Dicker/ton,  1  Wend.  449,  193 

Trover  maintained  by  creditor  holding  goods  of 
absconding  debtor,  against  creditors  taking  such 
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goods  under  pretense  of  process  against  such  debtor. 

Daniels  v.  Ball,  11  \Vend.  57,  note.  1O2O 

Trover  maintained  against  stranger  on  mere  prior 

possession  obtained  by  purchaser  of  chattels  under 

void  execution. 

Duncan  v.  Spear,  11  Wend.  54,  1O19 

Defendant  in  trover  cannot  set  up  property  in 
third  person  without  showing  some  claim,  title  or 
interest  in  himself  derived  from  such  person. 

Idem.  1019 

One  tenant  in  common  of  a  chattel  cannot  bring 
trover  against  his  co-tenant  for  dispossessing  him  ; 
contra,  if  the  chattel  be  destroyed  or  sold. 

Farr  v.  Smith,  9  Wend.  338,  633 

Trover  lies  by  one  tenant  in  common,  or  his  as- 
signee, against  other  co-tenant  who  has  sold  the 
property,  if  no  outstanding  debts  be  shown. 

Mumford  v.  McKay,  8  Wend.  442,  426 

Trover  lies  by  a  son  for  the  possession  of  personal 
estate  of  deceased  father,  if  granting  of  administra- 
tion to  any  one  is  not  shown. 

Hyde  v.  Stone,  7  Wend.  .354.  159 

Trover  against  inn-keepers  for  property  commit- 
ted to  them  lies  only  in  case  of  actual  conversion. 
A  demand  and  refusal  is  not  sufficient  evidence  of 
conversion,  unless  at  the  time,  goods  were  in  con- 
trol of  defendant. 

Hallenbake  v.  Fish,  8  Wend.  547,  464 

One  who  delivers  property  to  another  to  do  some 

act  in  regard  thereto,  may  maintain  trover  against 

such  person  for  a  levy  and  sale  of  the  same  under 

execution  against  a  third  person. 

Spencer  v.  Blackman,  9  Wend.  167,  571 

In  trover  it  is  not  necessary  to  show  a  demand 
and  refusal,  except  where  defendant  came  into  pos- 
session of  property  lawf  ully. 

Bates  v.  Conkling,  10  Wend.  389,  896 

In  trover  against  general  owner,  a  party  having 
special  interest  is  entitled  to  recover  only  the  value 
of  the  special  interest. 

Spoor  v.  Holland,  8  Wend.  445,  427 

TRUST  AND  TRUSTEES. 

Trustees  de  facto  of  a  religious  society,  whether 
such  society  be  incorporated  or  not,  may  maintain 
action  against  trespasser  for  injury  to  the  meeting- 
house of  the  society. 

Green  v.  Cady,  9  Wend.  414,  661 

It  is  only  in  the  case  of  a  resulting  trust  that  es- 
tate of  cestui  que  trust  can  be  set  up  to  bar  recovery 
by  a  person  having  the  legal  estate. 

Jackson  v.  Leggett,  7  Wend.  377,  167 

Conveyance  for  valuable  consideration  by  trustee 

who  immediately  takes  reconveyance  to  himself 

from  grantee  is  valid  at  law;  the  remedy  if  any,  is  in 

equity. 

Jackson  v.  Brookx,  8  Wend.  426,  42O 

TURNPIKE  COMPANIES. 

Mode  of  enforcing  against  Turnpike  Companies, 
the  penalty  given  by  statute  for  permitting  their 
roads  to  be  out  of  repair,  after  notice  from  a  turn- 
pike inspector,  is  by  indictment  and  not  by  civil 
suit. 

People  v.  Goshen  Tp'ke  Road,  11  Wend. 
597,  1215 

Map  of  proposed  route  of  Turnpike  Company's 
Road  is  but  evidence  of  the  route  and  should  be  re- 
ceived as  testimony  whenever  made. 

Estes  v.  Kelsey,  8  Wend.  555,  466 

Commissioners  need  not  be  together  at  time  of 
certifying  to  map,  provided  they  acted  together  in 
laying  out  route.  Idem.  466 

Where  it  was  declared  by  statute  to  be  a  misde- 
meanor in  the  president  and  individual  directors  of 
Turnpike  Road  and  Bridge  Company  for  neglect  to 
keep  road  in  repair,  the  offense  is  joint  and  several, 
and  some  may  be  acquitted  and  others  convicted. 
Kane  v.  People,  8  Wend.  203,  342 

Some  directors  may  show,  in  exoneration,  that 
they  were  prevented  in  complying  with  the  Act  by 
omissions  of  others.  Idem.  342 

That  Turnpike  Road  and  Bridge  Company  was 
formed  into  two  separate  companies  does  not  exon- 
erate officers  from  liability  for  penalty  imposed  un- 
der Act  of  Incorporation.  Idem.  342 

Permission  to  abandon  part  of  road  does  not  ex- 
onerate from  liability  for  penalty  incurred  in  refer- 
ence to-such  part  previous  to  the  Act  authorizing 
the  abandonment.  Idem.  342 

Turnpike  Company  may  remove  encroachments 
from  its  road. 

Estes  v.  Kelsey,  8  Wend,  555.  466 

Filing  map  of  road  required  to  be  filed  is  not  con- 
dition precedent  to  right  to  enter  upon  land  for  pur- 
pose of  making  road.-  Idem.  466 

WEND.  7,  8.  9,  10,  11. 
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USURY. 

One  per  cent,  for  difference  in  exchange  is  no 
per  ae  evidence  of  usury. 

Merritt  v.  Benton,  10  Wend.  116,  797 

Interest  from  day  anterior  to  date  of  note  In  it- 
self affords  no  evidence  of  usury. 

Marvin  v.  Feeter,  8  Wend.  533,  459 

It  is  not  usurious  on  selling  a  note  payable  at  a 
future  day,  to  take  a  note  for  the  principal  and  in- 
terest on  the  note  sold,  computed  to  day  of  sale, 
without  making  rebate  of  interest.  Idem.  459 

Where  note  in  hands  of  payee  is  enforcible 
against  maker,  a  transfer  by  him  by  indorsement  at 
discount  for  more  than  legal  rate  of  interest  is  not 
an  usurious  transaction. 

Ovi/n  r.  Hendrichs,  1  Wend.  569,  236 

Indorsee  may  recover  of  indorser  the  whole 
amount  he  has  paid,  with  interest  on  the  advanced 
price.  Idem.  236 

A  loan  company  authorized  by  charter  to  charge 
interest  for  full  month  where  loan  is  for  a  period 
over  15  days  and  less  than  one  month,  and  loan  re- 
mains unpaid,  is  not  entitled  to  demand  interest  at 
same  rate  for  any  subsequent  time. 

Macomber  v.  Dunham,  8  Wend.  550,  465 

And  agreement  for  payment  of  interest  thus  com- 
puted renders  bond  given  for  payment  of  such  mo- 
ney, void  for  usury,  though  not  included  therein. 
Idem.  465 

Maker  may  set  up  usury  against  indorsee  for  val- 
uable consideration  before  maturity. 

Buckley  r.  Spraaue,  10  Wend.  113,  797 

Maker  is  not  precluded  from  this  defense  where 
note  becomes  payable  previous  to  Jan.  1, 1830,though 
transferred  for  valuable  consideration  after  Revised 
Statutes  went  into  effect.  Idem.  797 

That  first  note  was  void,  for  usury  does  not  effect 
a  renewal  note  given  to  one  who  purchased  the  first 
note  for  value  and  without  notice. 

Kent  v.  Walton,  1  Wend.  256,  124 


VARIANCE. 

See  NEW  TRIAL. 
It  is  no  objection  to  a  recovery  in  ejectment  thai 
the  title,  as  proved  on  the  trial  varies  from  that  set 
up  in  the  declaration. 

Bear  v.  Snyder.  11  Wend.  592,  1213 

Verdict  may  be  for  less  than  amount  claimed. 

Idem.  1213 

Omtssion  to  set  forth  in  declaration  the  manner  o1 

payment  prescribed  in  a  contract,  cannot  be  taken 

advantage  of  as  a  variance,  if  question  does  arise  in 

the  case  upon  that  part  of  the  contract. 

Quynn  v.  Lewi*,  7  Wend.  26.  41 

Contract  stated  in  special  count  of  a  declaration  in 
reference  to  mortgage  executed  to  A,  is  not  sup- 
ported bv  proof  of  contract  relating  to  mortgage 
executed  to  A  and  B. 

Hess  v.  Fox,  10  Wend.  436,  9 1 3 

Recovery  on  such  contract  may  however  be  had 
under  general  count,  where  there  is  a  bill  of  partic- 
ulars, as  the  same  strictness  is  required  therein. 

Idem.  913 

Stating  note  as  bearing  date,  "4  mo.  1st"  as  having 
been  made  on  first  day  of  April,  held  no  variance. 

/•V/<f  P.  Field,  9  Wend.  394,  653 

Verdict  will  not  be  set  aside  for  variance  in 
amount  of  note  declared  on,  between  the  declaration 
served  and  the  circuit  roll,  unless  defendant  alleges 
surprise,  or  was  prevented  thereby  from  making 
due  preparation  for  his  defense. 

Kimhall  v.  Huntinut'm.  7  Wend.  472,  2O2 

In  plea  of  justification   in  justice's  court  undei 

warrant  from  trustees  "  of  school  district  No.  1  ii 

town  of  Ogden."  proof  was  "of  school  district  No. 

in  Ogden  and  Parma."    Held,  variance  immaterial 

Ring  v.  Grout,  "Wend.  341,  "• 
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VENDOR  AND  PURCHASER. 

See  CONTRACT,  DAMAGES.  ETC. 

Boria  Me  purchaser  for  valuable  consideration 
not  protected  against  true  owner. 

William*  r.  Merle,  11  Wend.  SO,  1O28 

Where  vendee  is  in  actual  possession  of  premise 
under  contract  to  sell,  entered  into  prior  to  attach 
ing  of  lien  of  judgment  against  his  vendor.purchae 
er  at  sale  under  such  judgment  is  chargeable  wit 
constructive  notice  of  vendee's  equitable  rights  and 
takes  title  subject  to  such  rights. 

Parks  v.  Jackson,  11  Wend.  442,  116O 

WEND.  7,  8,9.  10,  11. 


Possession  remaining  in  vendor  is,  prtma  facie, 
raudulent  as  against  subsequent  judgment  cred- 
tor  of  vendor. 

Collins  v.  Brush.  9  Wend,  198,  583 

Rule  against  conveyance  pendente  lite  does  not  ap- 
>ly  to  conveyance  made  in  pursuance  of  contract 
xecuted  prior  to  the  commencement  of  the  suit. 

Parks  v.  Jackson,  11  Wend.  44:>,  116O 

Where  several  persons  are  Jointly  bound  to  exe- 
jute  a  deed,  a  demand  and  refusal  of  deed  of  one 
will  subject  all  to  an  action. 

Blood  v.  Goodrich.  9  Wend.  68,  536 

Where,  in  contract  for  sale  of  land,  vendee  was 
o  receive  deed  after  payment  of  consideration 
agreed  to  be  paid  in  three  annual  installments,  in 
action  by  vendor  thereon  after  all  installments  are 
due,  plaintiff  must  aver  in  declaration,  actual  tender 
of  deed  or  offer  to  execute  the  same. 

Johnson  r.  Wyyant,  11  Wend.  48.  1O17 

Act  for  inspection  of  pot  and  pearl  ashes  does  not 
authorize  inspector  to  declare  who  is  the  true  owner. 
William*  r.  Merle,  11  Wend.  80,  1O28 

Warranty  is  binding  though  offer  to  warrant  is 
made  prior  to  day  of  sale. 

Wdmot  v.  Hurd,  11  Wend.  584,  1210 

A  vendor  who  has  covenanted  to  convey  land  by 
a  day  certain,  is  not  in  default  until  vendee  has  de- 
manded a  deed,  and,  having  waited  a  reasonable  time 
to  have  it  drawn,  has  made  a  second  demand. 

Connelly  v.  Pierce,  7  Wend.  129,  79 

Drawing  of  the  deed  is  at  vendor's  expense. 

Idem.  79 

But  if  on  first  demand  vendor  refuses  to  execute 
deed,  second  demand  is  not  necessary. 

Blood  r.  Goodrich,  9  Wend,  i;*,  636 

Word  "warrant"  need  not  be  used  to  support  alle- 
gation of  warranty. 

Whitney  v.  Sutton,  10  Wend.  411,  9O4 

Sale  of  services  of  free  negro  as  a  consideration  of 
promise  to  pay  held  illegal. 

Livingston  v.  Bain,  10  Wend.  384,  895 

On  sale  of  boards  to  be  sawed,  held  a  sufficient  de- 
livery to  pass  title  when  sawed  and  piled,  and  no- 
tice given  to  purchaser. 

Bates  v.  Conkling,  10  Wend.  389,  896 

Where  comodity  is  cotton  in  bales,  and  purchase 
is  made  without  examination  or  opportunity  to  ex- 
amine, and  without  sample,  warranty  that  article  is 
merchantable  will  be  implied. 

Gallagher  v.  Waring,  9  Wend.  20,  519 

In  sale  by  satnple.law  implies  a  warranty  that  bulk 
of  comodity  is  of  same  quality  with  specimen  ex- 
hibited, though  first  sample  has  been  tested  by  a 
second.  Idem.  519 

Where  anything  remains  to  be  done  by  either  par- 
ty to  ascertain  price,  delivery  is  not  sufficient  to  pass 
title. 

Ward  v.  Shaw,  7  Wend.  404,  177 

VENUE. 

Venue  will  not  be  charged  where  motion  not  made 
until  after  issue  joined,  and  it  appears  plaintiff  if 
successful  oil  trial  will  lose  term  in  entering  judg- 
ment, if  motion  be  granted. 

Lee  v.  Chapman.  11  Wend.  186,  1O66 

Defendant,  who  is  outnumbered  in  witnesses  on 
motion  to  change  venue,  cannot  renew  motion  by 
alleging  greated  number  of  witnesses  than  orig- 
inally stated ;  if  he  does,  he  will  be  subjected  to 
costs. 

Purdy  v.  Warden,  10  Wend.  619.  977 

Where  there  are  no  witnesses  in  county  where 
venue  is  laid,  venue  will  be  changed,  although  affi- 
davit do  not  state  that  witnesses  are  material. 

Broicn  v.  Peck,  10  Wend.  569,  96O 

Where  object  of  order  enlarging  time  to  plead 

manifestly  is  to  throw  plaintiff  over  circuit,  motion 

to  change  venue,  made  in  meantime,  will  be  denied. 

Hayicood  r.  Thaycr,  10  Wend.  571,  961 

The  venue  will  be  changed  from  Albany  to  Rens- 

selaer,  notwithstanding  the  proximity  of  the  places 

of  trial. 

William*  v.  Fellows,  9  Wend.  451,  673 

Where  venue  is  laid  in  City  of  N.  Y.,  plaintiff  is 
bound  to  notice  cause  for  trial  at  adjourned  circuit; 
if  he  neglect  to  do  so,  he  may  be  compelled  to  stip- 
ulate. 

Parktm  r.  Stephenson,  10  Wend.  620,  977 

Statutes  directing  suits  against  public  officers  to 

be  brought  in  county  where  fact  complained  of  hap- 

,  pened,  and  giving  Judgment  of  discontinuance  if 

!  action  is  notlaid  in  such  county,  only  applies  to  trial 

upon  issue  joined. 

Love  v.  Humphrey,  0  Wend.  500,  69O 


xxxvm 


GENERAL  INDEX. 


Trover  for  personal  property  is  a  local  action. 
Trespass  for  an  injury  to  personal  property  is  trans- 
itory. 

Brice  v.  Vanderheyden,  9  Wend.  472,  680 

Where,  on  receiving  notice  to  change  the  venue, 
the  plaintiff  agrees  to  change  it  according  to  the 
wish  of  the  defendant,  provided  he  will  accept  short 
notice  of  trial,  the  motion  will  not  be  granted  if  de- 
fendant refuse  such  offer,  unless  he  show  that  it 
was  impossible  for  him  to  prepare  for  trial  on  short 
notice. 

Smith  v.  Prior,  9  Wend.  498,  69O 

In  an  affidavit  to  found  or  resist  a  motion  for 
change  of  venue,  the  party  must  state  that  his  wit- 
nesses are  each  and  every  of  them  material.and  that 
without  the  testimony  of  each  and  every  of  them, 
he  cannot  safely  proceed  to  trial. 

Cowtantine  v.  Dunham,  9  Wend.  431,          667 


WAIVER. 

Where  power  is  conferred  upon  a  body  of  judges 
to  assess  damages  to  individuals  in  consequence  of 
public  improvement,  and  declaring  that  they  shall 
not  be  interested,  a  failure  to  object  to  proceedings 
on  ground  of  interest  is  a  waiver,  though  disinter- 
estedness is  not  averred. 

Baldwin  v.  Calkins,  10  Wend.  167,  817 

WASTE. 

Order  for  attachment  obtained  ex  parte  for  alleged 
violation  of  order  to  stay  waste  will  be  vacated  if 
unadvisedly  made. 

People  v.  Alberty,  11  Wend.  160,  1057 

Defendant  arrested  on  attachment  issued  upon 
such  order  is  entitled  to  enter  into  bond  for  his  ap- 
pearance at  the  return  of  the  process.  Idem.  1057 

WATERCOURSES. 

Where  an  island  divides  the  water  into  unequal 
parts,  the  owner  of  each  share  may  use  the  water  of 
nis  own  side  only ;  he  has  no  right  to  divert  any  of 
the  water  from  its  natural  course,  and  he  cannot  re- 
quire the  opposite  owner  to  keep  up  a  dam. 

Crooker  v.  Bragg,  10  Wend.  260,  850 

WILL. 

When  the  existence,  due  execution  and  loss  of  a 
will  are  proved,  its  contents  may  be  shown  by  parol, 
and  proof  of  loss  being  addressed  to  the  court  need 
not  be  as  strict  and  technical  as  when  submitted  to 
the  jury. 

Fetherly  v.  Waggoner,  11  Wend.  599,          1215 

The  presumption  of  law  is  that  a  will  proved  to 
have  had  existence  in  testator's  lifetime,  and  not 
found  at  his  death,  was  destroyed  animo  revocandi, 
but  party  seeking  to  establish  such  will  may  repel 
such  presumption  and  show  that  it  was  improperly 
destroyed,  and  then  give  evidence  of  its  contents. 
Idley  v.  Bowen,  11  Wend.  227,  1O81 

WITNESS. 

In  action  of  tort  against  several,  one  against  whom 
there  was  no  evidence  may  be  acquitted  to  render 
him  competent  as  a  witness  for  the  others. 

Bates  v.  Conkling,  10  Wend.  389,  896 

One  of  several  defendants  in  whose  favor  a  ver- 
dict is  found  in  a  justice's  court  is  not  competent  to 
testify  as  a  witness  for  other  defendants  on  appeal 
by  them  to  C.  P.  Idem.  896 

A  party  obtaining  goods  on  credit  from  a  third 
person  on  conspiracy  with  another  is  competent 
against  the  particcps  mmcHfc 

M<,<,re  v.  Tracy,  7  Wend.  229,  115 

After  transfer  of  stock  in  incorporated  company, 
former  owner  is  competent  in  action  against  the 
company,  without  showing  transfer  made  in  con- 
formity to  the  by-laws  of  the  company. 

GtUtert  v.  M.  I.  Mf'g  Co.,  11  Wend.  627,       1226 

Blanks  left  by  accommodation  indorser  may  be 
filled  by  maker,  the  amount  intended  is  a  question 
for  the  Jury,  and  maker  is  competent  to  prove  such 
intention. 

Boyd  v.  Brotheraon,  10  Wend.  93,  79O 
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Tenant  by  the  curtesy  is  competent  for  plaintiffs- 
in  ejectment  by  heir-at-law. 

Jackson  v.  Brooks,  8  Wend.  426,  42O- 

Son  of  party  dying  after  suit  was  commenced  is 
ncompetent. 

Shepard  v.  Ward,  8  Wend.  542,  462- 

Competency  of  material  witness  for  a  party  who- 
has  become  surety  for  such  party  may  be  restored 
by  deposit  in  surety's  hands  of  sufficient  sum  to  in- 
demnify him,  and  by  the  surety's  releasing  the 
party  from  all  claims  on  account  of  such  suretyship, 
Manchester  Iron  Mf'g  Co.  v.  Sweeting, 

10  Wend.  162.  815 

On  appeal  from  proceedings  of  commissioners  in 
laying  out  road,  a  commissioner  is  not  competent  to 
prove  regularity  of  proceedings. 

Com'rs  of  Bmhwick  v.  Merserole, 

10  Wend.  122,  801 

Assignee  of  chose  in  action  to  whom  promise  is- 

made  which  is  relied  on  to  take  case  out  of  statute 

is  competent  to  prove  the  making  of  the  promise  in 

action  by  his  assignee. 

Soulden  v.  Van  Rensselaer,  9  Wend.  293,  61 T 
Member  of  society  having  an  interest  in  a  fund 
belonging  to  it  called  as  a  witness  by  a  party  sued 
for  a  debt  owing  to  such  fund,  is  competent  to  tes- 
tify that  he,  as  the  authorized  agent  of  the  society  ^ 
received  payment  of  the  debt  claimed. 

Field  v.  Field,  9  Wend.  394,  653 

Where  one  defendant  in  assumpsit  is  misnamed  in 
capais  which  is  returned  as  to  him  non  est  inventus- 
he  is  incompetent  for  co-defendant  who  pleads  gen- 
eral issue. 

Van  Norden  v.  Striker,  9  Wend.  286,  615 

Witness  may  refresh  his  memory  by  inspecting 

memoranda,  but  must  not  rely  upon  it  in  testifying. 

Feeterv.  Heath,  11  Wend.  477,  1172 

Witness  need  not  answer  as  to  how  he  testified  on 

former  trial. 

Mitchell  v.  Hinman,  8  Wend.  667,  5O7 

Witness  who  testified  to  on  examination  of  pris- 
oner before  magistrate  cannot  be  compelled  when 
testifying  at  the  trial  to  answer  concerning  such- 
testimony. 

Bellinger  v.  People,  8  Wend.  595,  481, 

A  witness  may  be  re-examined  after  discovery 
that  he  is  interested  and  after  a  release  given  to  him. 
Tallman  v.  Dutcher,  7  Wend.  180,  97 

That  creditor  took  security  from  a  material  wit- 
ness of  his  debtor,  with  a  view  of  excluding  his  tes- 
timony, is  admissible  to  rebut  objection  to  compe- 
tency of  the  witness. 

Manchester  Iron  Mf'g  Co.  v.  Sweeting, 

10  Wend.  162,  815. 

Witness  cannot  be  examined  as  to  any  distinct 
collateral  fact  for  the  purpose  of  impeaching  his 
testimony  by  contradicting  him. 

Harris  v.  Wilson.  7  Wend.  57,  53- 

If  a  question  relative  to  such  a  fact  be  put  and 
answered,  evidence  cannot  afterwards  be  adduced 
for  the  purpose  of  contradiction.  Idem.  53- 

An  attorney  may  swear  to  materiality  of  wit- 
nesses without  adding  "as  advised  by  counsel." 

Beall  v.  Dey,  7  Wend.  513,  216- 

Action  on  case  against  a  justice  for  his  non-at- 
tendance as  a  witness  to  prove  a  judgment  rendered 
by  him,  whereby  plaintiff  was  nonsuited,  not  sus- 
tained under  circumstances  of  the  case,  where  judg- 
ment could  have  been  otherwise  proven. 

Heermans  v.  Williams,  11  Wend.  636.          1229- 

WRITS. 

See  ERROR,  EXECUTION,   HABEAS  CORPUS.  ETC. 

A  capias  such  as  is  used  in  actions  non-bailable, 

may  issue  notwithstanding  the  statute  prohibiting 

arrest  and  imprisonment  on  civil  process  in  actions 

upon  contract. 

Hayward  v.  Hoyt,  9  Wend.  483,  685 

Writ  of  prohibition  will  not  be  allowed  where  the 
subject  matter  is  within  the  jurisdiction  of  the  sub- 
ordinate tribunal;  if  error  intervenes  the  remedy  is 
by  certiorari. 

People  v.  Seward,  7  Wend.  518,  318 

If  town  electors  vote  tax  for  the  improvement  of 
property  not  belonging  to  the  town,  writ  of  prohibi- 
tion will  be  granted. 

People  v.  Works,  7  Wend.  486,  20  T 

Writ  of  right  cannot  be  sustained  by  a  devisee 
upon  the  seisin  of  his  testator. 

Williams  v.  Woodard,  1  Wend.  250.  12  2; 

WEND.  7,  8,  9,  10,  11. 
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